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P.O. Box V 
Juneau, AK 99811

D '. a r  R e p r e s e n t a t i v e  I v a n :

Subject: HB 134, which relates to the effective date for a state
veteran's land discount orograrn.

Position: The Department of Natural Resources supports this bill.

Background: In 1978, AS 38.05.058, which allowed residents a 5%
discount on state land lottery purchases for each year of Alaska 
residency (up to 50% of the parcel purchase price), was enacted. In 
1979, this law was amended to allow veterans an additional discount 
of up to 75% or $37,500, whichever was less. The Kenai Peninsula 
Borough, under borough ordinance, offered a similar discount to 
purchasers of borough land. The borough program was challenged in 
court, and ruled unconstitutional by the Alaska Supreme Court on 
April 1, 1983. As a result of the court's ruling, and based on 
advice from the Attorney General, the Commissioner of Natural 
Resources determined that state land purchase discounts v/ould be 
discontinued as of April 1, 1983.

The Legislature subsequently established a new veteran's land 
■discount program that took effect on July 6, 1984. HB 134 would 
allow veterans who were not permitted to claim the veteran's 
discount between April 1, 1983 and July 6, 1984 to retroactively 
claim that discount.

Recommendations: To lessen the fiscal impact of this bill on DNR,
(see attached fiscal note), we suggest establishing a time limit (60 
days to 1 year) during which eligible veterans can apply to the 
department for the retroactive discount. Discount applicants should 
be required to document their eligibility for the program and 
provide parcel eligibility information. The department should be 
required to provide public notice about the program in newspapers 
throughout the state for a certain period of time (perhaps once a 
week for four consecutive weeks). We also recommend deletion of the 
word "apparently" from line 7 page 2 of the bill. The department 
ended the discount program on the advice of the Department of Law.

We look forward to working with you on this bill.

Harold C. Hein^e 
Commissioner



cc: Committee members

Jruce Kendall, Legislative Liaison, Office of the Governor 
Major General Hugh L. Cox Commissioner, Department of Military 
and Veterans Affairs
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Treatment of apppli-E 
cations for residency 
land discounts aftarl- 
repeal of AS 38.05.058

/

In a memorandum dated September 10, 1984, you have 
asked whether the Department still has the authority to give land 
discounts to certain categories of purchasers of state land under 
AS 38.05.058 which was repealed by the legislature in 1983.

The short answer to your question is that the depart­
ment may only grant residency discounts to purchasers of state 
land whose right to purchase the land and receive a land discount 
was fully vested prior to the repeal of AS 38.05.058.

•

BACKGROUND

In 1978 the legislature enacted AS 38.05.0*8, the 
residency land discount program, which gave Alaskan residents a 
5Z discount off the price of state land for every year they had 
resided in the state up to a maximum of a 50Z discount or $25,000 
whichever was less, 1/ The Kenai Peninsula Borough adopted a 
similar residency discount program for the purchase of borough 
land. The borough program, was challenged in court as an uncon­
stitutional denial of the equal protection of the law. The 
Alaska Supreme Court invited the state to write an amicus curiae 
brief defending the discount program in the Kenai Peninsula 
Borough case since the state had a similar program. The court 
held in Gilman v. M a r t i n , 662 P.2d 120 (Alaska 1983), that the 
borough discount program was unconstitutional. The court stated 
that its decision did not terminate the state program but noted 
that the borough and state programs were similar. 662 P.2d 127 
n.9, 129 ti.ll.

1/ The discount was greater for veterans. See Appendix A  for 
texc of AS 38.05.058.
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On April 8, 1984, the Commissioner of the Department of 
Natural Resources decided, upon the advice of the Attorney 
General's Office, that the state discount program was unconstitu­
tional and must be discontinued as of April 1, 1983, the date of 
the Gilman v. Martin opinion. The commissioner allowed a rather 
broad category or applicants to continue to receive a residency 
land discount on various equitable grounds. X assume this 
generosity was based on the fact that while it seemed likely that 
uha scare land dicoounc program was uncciuaLiLulional, it had not 
been declared such by the court in the Gilman v. Martin case. 2/
I will not analyze the commissioner's April 8, 1983 decision Tn 
this memorandum. This discussion will be limited to the effect 
of the repeal of AS 38.05.058 by the legislature on July 16, 1983 
sec. 19, ch. 67 SLA 1983.

LEGAL ANALYSIS

The effect of the repeal of a statute is to terminate 
the right to act under that statute in the future. 1A 
Sutherland. Statutory Construction, § 23.33 (4th ed. Sands).
Alaska has a general savings provision, AS 01.10.100(a), which 
preserves rights which have already vested under repealed 
statutes. AS 01.10.100(a) states:

The repeal or amendment of any law does not 
release or extinguir'* any penalty, forfeiture, or 
liability incurred or right accruing or accrued 
under such law, unless the repealing or amending 
act so provides expressly. The law shall be 
treated as remaining in force for the purpose of 
sustaining any proper action or prosecution for 

• the enforcement of the right, penalty, forfeiture, 
or liability. (Emphasis added).

The phrase "right accruing or accrued" has been construed by the 
Alaska Supreme Court to rpan a vested right. Dowling v. Dcv/1 l a g . 
679 P.2d 480, 482 (Alaska 1984); Alaska Public Utilities

02/13/91 13:43 tJ9077iC . 29 ANCH DLWM k ®003
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Richard LaFeb

2/ The court in Gilman v. Mai tin mentioned somewhat ambiguously 
that the fact chat tne stats u^scount program, unlike the Kenai 
Borough program, had been in effect for five years might raise 
"special considerations" if Che court were considering the state 
discount statute.
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Commission v. Chugach Electric Association, Inc., 530 P.2d 687, 
69z trtlaaka 1978); Sidweil y. Scheeie, 355 P.2d 584, 586 (Alaska 
1960). In Dowling v. Dowling;, 579 P.2d at 482, the Alaska 
Supreme Court stated ''the term 'vested' means 'fixed; accrued; 
settled; absolute.'"

With these Legal principles in mind I will examine your 
ability to continue to apply the repealed discount statute to 
several state land programs: applications by a lessee to purchase 
land held in a 3tate lease under AS 38.05.102, purchase of a 
remote parcel leasehold, and purchase of an open to entrv lease­
hold.

Lessee preference.

Under AS 38.05.102, the commissioner may allow the 
fcjlder of a state lease to purchase the land in the leasehold for 
its fair market value at the termination of the lease if the land 
is offered for sale or long-term lease and if he determines that 
it is in the best interest of the state. 3/ The decision to 
allow a state lessee to purchase is solely within the discretion 
of the commissioner.

You have inquired whether an individual who applied to 
purchase under AS 38.05.102 may still be given a land discount
under AS 38.05.058 if the application was made prior to April 1,
1983 (the date of Gilman v. Martin) , between April 1, 1983 and
July 16, 1983 (the date or the repeal of AS 38.05.058), or after
July 16, 1983. An application to purchase under AS 38.05.102 
does not vest any right whatsoever in the applicant to purchase 
the land. The commissioner may choose not to exercise h i 3 
discretion to grant the request. Unless the commissioner entered 
a final decision to grant the purchase request and the applicant 
had filed a proper application for a residency discount prior to 
the repeal Che discount statute, the applicant may nor receive 
a discount once the authorizing statute is repealed. ’ Until the 
application to purchase is granted and the discount application 
filed, the ability co purchase the land at a discount price is

2/ The text of AS 38.05.102 is at Appendix B.
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not '’settled"; it is not a vested right preserved by the Alaska 
saving statute. 4/

Open To Entry Lease Purchase

The open to entry program, under AS 38,05.077 5/
authorized applicants to least up co 5 acres of state land t n  
desienated areas for a period of 10 years. At the end of the 10 
year period, the lessee had the option of purchasing the land for 
its fair market value at the ciine the lease was entered. The 
decision to purchase was solely that of the lessee. The commis­
sioner could*not refuse to sell the land if the lessee exercised 
his purchase option. Most open to entry parcels were leased in 
the lata 1960's through 1973. The department did not hold 
another OTE land disposal until 1979. The OTE statute was 
repealed in 1979. Section 31, ch. 85 SLA 1979.

Most individuals who participated in the early OTE 
program must necessarily have entered into a contract to purchase 
the land by 1983, prior to the repeal of the discount program and 
the Gilman v. Martin decision. They will, therefore, either have 
a patent to the land or a sales contract incorporating a land 
discount if they were eligible and applied for Che discount. 
Such individuals have a vested right co the land discount.

It is possible chat a few individuals who participated 
in the early OTE program were still leasing their parcels in 1983 
when the discount program was repeaLed. The discount program was 
not in efface during the early OTE program because AS 38.05.058 
was not adopted until 1978. Therefore neither the early OTE 
leases or the advertising for chose sales mention a discount. 
Once the discount statute was repealed, the early OTE partici­
pant, who had not already entered into a sale contract with the 
state at a discounted purchase price, was ineligible to receive a 
residency discount.

4/ Although your request segregates University leases from other 
state leases, I have not discussed them separately since the 
applicable legal principles are the sane.

5/ The text of former AS 38.05.077 is contained in Appendix C.
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The status of individuals who participated in the last 
OTE disposal in 1979 is more complicated. The disposal brochure 
for the sale states than eligible applicants would receive a land 
discount on the purchase price of parcels offered in the 
disposal. However, the state OTE lease agreement does not 
mention the land discount. Certainly there is no problem with 
individuals who entered into a sale contract prior to the repeal 
nf the discount atacuee. Aji vlij»uuabed above, their contract 
gives them a vested right to a discount. Individuals who are 
still leasing their OTE parcel are more problematical. They do 
not have a written contract provision guaranteeing the land 
discount. However such applicants could make a good argument 
that once a lease is entered into the advertised terms of the 
sale (including a discounted sal« price) are necessarily incor­
porated in the sale contract.

The OTE lease is intended to be the final embodiment of 
the lease agreement between the state and the OTE applicant. The 
issue is wnether the terms of the disposal promised in the 
disposal brochure (such as the purchase option and residency 
discount) which are not incorporated in the agreement are never­
theless part of the agreement. The question r u m s  upon whether 
the lease agreement is a complete integration of.the contract 
terras or only partial so that it cannot be contradicted but can 
be supplemented by evidence of additional consistent terms 
contained in the disposal brochure. J. Calamari and J. Perillo, 
Contracts at § 40 (1970). It could be argued chat the OTE lease 
agreement does not contain all the terms of the OTE disposal-.. 
The purchase option and the residency discount were terms of the 
disposal omitted from the lease agreement but agreed upon by rhe 
state and OTE lessee at the time tne lease was entered into.

Remote Parcel

The remote parcel program succeeded the OTE program in 
1979 at AS 38.05.077 - .078. 6/ For the purpose of your inquiry, 
the two programs are quite similar. The remote parcel program 
authorized successful applicants to lease state land for a period 
up to 10 years with an option to -purchase the land at its fair

6/ The taxt of the remote parcel statute is contained in Exhibit
E.

C
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m arket v a lu e  a t  the d a te  the  le a s e  was e n te re d . The com m issioner 
cannot re fu s e  to  s e l l  th e  land  i f  th e  rem ote p a rc e l  le s s e e  e x e r ­
c is e s  h i3  purchase o p tio n .

The remote parcel program was repealed by the legisla­
ture i n l 9 8 4 .  Section 7, ch. 103, SLA 1983. The legal analysis 
concerning the applicability of a land discount to the remote 
parcel program is the same as the OTE program. If an individual 
had either patent to the land obtained at a discounted price or a 
sale contract incorporating the land discount, ha has a vested 
right to the discount. If a remote parcol lessee did not 
exercise his option to purchase until after the discount was 
repealed, the analysis, as in the case of late OTE purchasers, is 
more complicated. The disposal brochures for the remote parcel 
program which you sent for my review all state that eligible 
applicants would receive a land discount on the purchase price of

farcels offared in the sale. However, the state remote parcel 
ease agreement does not mention the land discount. As in the 
case of the OTE lessee, the remote parcel lessee '■an make a good 

argument that once a leas* is entered into the advertised terms 
of the sale, including the discounted sale price, arc necessarily 
incorporated in the sales concract.

Conclusion

. In conclusion only vested rights are saved when a 
statute is repealed. An application to purchase land in a state 
leasehold under AS 33.05.102 does not confer any right upon the 
applicant either to purchase land or to receive a discount on the 
purchase. Where a discount is incorporated in a purchase agree­
ment for state land, the purchaser has a vested right to receive 
the discount. Although the remote parcel and OTE lease 
agreements do not mention the residency discount program, tha 
provision of the disposal brochures which promises the discount 
to eligible applicants would probably be considered a term of the 
sale not integrated into tha final lease agreement, giving the 
remote and OTE lessees a vested right to a discount on the 
purchase price.

BJM/jmo
Attach:

cc: Edward Barber, Contract Administration
* Division of Land and Water Manager

02/13/91



DECISION AND ORDER CONCERNING. . • • • I. ..a* « * *
LAND SALES DISCOUNTS UNDER

. • * -fiA i • • ,
• " • AS 38.05.058 . • . . •

Ths Attorney General's G fflca has advised the Department o f Natural Resources 
tha t under a recant Alaska Supreme Court decision (Gilman v. M artin , Opinion -
No. 2652 - A pril 1* 1983)> the S ta ts ’ ? land sales residency discount statute
•{AS 36.05.058) is  unconstitutional and th a t, except fo r  c e rta in •cases, 
the department must discontinue the allowance of purchase discount? offeotiYs 
as g f A p ril 1, 1983.

Therefore:

1. There w i l l  be no change in  th * current lo tte ry  f iH n o  period (Lottery 
#12, Homesite No. 10, and Remote Parcel No. 81. which w i l l  close a t 
4:30 p.m. on A pril 22. 1383. However, r.o land sales residency discounts 
w i l l  be allowed on tha sale of parcels.from tha t disposal.

2. In the case o f subdivision or a g ricu ltu ra l parcel sales through lo tte ry ,  
auction or,over-the-counter, land sales residency discounts w i l l  apply
to ths purchase price only i f  the sale took place p r io r to  close o f buslnes
on A p ril l ,  1SB3, and residency discount applications W2 re submitted with
the deposits. *

3. In ths case o f the renfcte parcel and the open to  entry programs, land
soles residency discounts w i l l  apply to  tha purchase price only i f
the lease application was postmarked er ac tua lly , physica lly received
by tha department by close of business on A pril 13, 1533. Remote parcels 
must have been staked by A p ril 1» 1583. (Law elves staksrs 15 days;
A p ril 16 f a l l i  on Saturday, so they are n o r m a l g i v e n  u n t il the fo llow ing 

. Monday.}

4, Land sales residency discounts fo r  lessee preferences under AS 38.05.102 
w i l l  be. considered by th« dspartTom only i f  w ritten  applica tion to  
purchase was postmarked or a c tu a lly r  physica lly received by the department 
p r io r  to close o f business on A p ril 1, 1932. Exceptions w i l l  be reviewed 
on a care by case'b2 sis only when application of th is  ru lin g  would resu lt 
in gross unfairness or oxtrerra. hardship.

, • •

5, .Land sales’ residency discounts applicable to  preforency r ig h ts  t o '  
purchase land under AS 38.05.035 w111 b» ccnsidored only i f  a w ritten  
applica tion to purchase was postmarked or ac tua lly , physica lly  received 
by the department p rio r to  close o f business on Ap r i l  1, 1983.

6, I f  the' Stste" prevai*1 s in the current. Potlatch Ponds l i t ig a t io n  and
tha disposal can be consummated, applicants w i l l  receive whatever terms 
and conditions, including land discounts that they would have received 
had there bsen no l i t ig a t io n .
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7.

8.

9.

»% .., •, r<*>*
Discounts w in  be awarded to  successful applicants fo r  lo tte ry  parcels 
In tha Excursion In la t Subdivision, lo t te ry  *8, 1f contract issus 
has been delayed by Native allotment applications on those parcels. ‘

i • v - ,«.

10.

In general, discounts w1ll.be granted In  cases where a ll actions required 
or the applicant have baan completed by A p ril l ,  but f in a l ste ? 3  by 
the State to  award the discount hav* not ba*n completed.

Since there nay be some rare-and exceDtional cases or cases not covered 
by any o f tha above, such cases w i l l  be reviewed on a case-by-casc basis, 
and residency discounts w i l l  be awarded only in instances o f extreme 
hardship c r to avoid gross unfairness*

In tha cast of parcels eventually purchased as described above, no 
additional accumulation o f residency fo r  discount purposes w i l l  bs 
allowed a fte r  March 31, 1933.; .

C

ts th e r c. Wunnicka 
Commissioner
Department o f Natural Resources

• . f  /  ^  ~' /  Liftts ■

L .1

■
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M E M O R A N D U M  

DATE: F e b r u a r y  1 9 ,  1 9 9 1

TO: M em b ers  o f  t h e  S p e c i a l  C o m m i t t e e  o n  M i l i t a r y  a n d
V e t e r a n s '  A f f a i r s

FROM: R e p r e s e n t a t i v e  Max F .  G r u e n b e r g ,  J r .

SUBJECT: HE 1 3 4 ,  V e t e r a n ' s  L an d  B i l l

I  am p l e a s e d  we h a v e  i n t r o d u c e d  HB 1 3 4  a s  a  c o m m i t t e e  b i l l .  
T h i s  l e g i s l a t i o n  g r e w  o u t  o f  a  c o n s t i t u e n t  p r o b l e m  i n  my 
d i s t r i c t .  Mr. J e f f  S i s s o n  b r o u g h t  i t  t o  my a t t e n t i o n  t h a t  h e  
a n d  h i s  b r o t h e r  G l e n  w e r e  d e n i e d  t h e i r  t w e n t y - f i v e  p e r c e n t  
v e t e r a n ' s  d i s c o u n t  w h e n  t h e y  p u r c h a s e d  s t a t e  l a n d  i n  a  l o t t e r y  
o n  J u n e  4 ,  1 9 8 3 .

T h e  d i s c o u n t  f o r  v e t e r a n s  o n  s t a t e  l a n d  w a s  d i s c o n t i n u e d  o n  
A p r i l  1 ,  1 9 8 3  b y  o r d e r  o f  t h e  C o m m i s s i o n e r  o f  N a t u r a l  
R e s o u r c e s .  H e r  d e c i s i o n  w a s  b a s e d  o n  a n  a t t o r n e y  g e n e r a l ' s  
o p i n i o n  g r o w i n g  o u t  o f  a n  A l a s k a  S u p r e m e  C o u r t  c a s e ,  G i lm a n  v .  
M a r t i n .  6 6 2  P . 2 d  1 2 0  ( A l a s k a  1 9 8 3 . )  P u r s u a n t  t o  t h e  
c o m m i s s i o n e r ' s  o r d e r ,  n o  d i s c o u n t s  w e r e  g i v e n  i n  t h e  l a n d  
l o t t e r y  o n  J u n e  4 ,  1 9 8 3 .  T h e  u n c o n s t i t u t i o n a l  l a n d  d i s c o u n t  
s t a t u t e ,  AS 3 8 . 0 5 . 0 5 8 ,  w a s  r e p e a l e d  J u l y  1 6 ,  1 9 8 3 .

T h e  v e t e r a n s '  d i s c o u n t  w a s  r e i n s t a t e d  e f f e c t i v e  J u l y  6 ,  1 9 8 4  
(AS 3 8 . 0 5 . 9 4 0 . )  HB 1 3 4  s e e k s  t o  c o m p e n s a t e  v e t e r a n s  c a u g h t  i n  
t h e  t i m e  w in d o w  b e t w e e n  A p r i l  1 ,  1 9 8 3  t o  J u l y  6 ,  1 9 8 4  b y  
m a k i n g  t h e  e f f e c t i v e  d a t e  o f  AS 3 8 . 0 5 . 9 4 0  r e t r o a c t i v e  t o  A p r i l  
1 ,  1 9 8 3 .

We e s t i m a t e  t h a t  a p p r o x i m a t e l y  o n e  t h i r d  o f  t h e  p a r c e l s  s o l d  
b e t w e e n  A p r i l  1 ,  1 9 8 3  a n d  J u l y  6 ,  1 9 8 4  w i l l  q u a l i f y  f o r  a  
v e t e r a n s  d i s c o u n t  u n d e r  HB 1 3 4 .  H o w e v e r ,  b e c a u s e  o n l y  o n e  
d i s c o u n t  p e r  l i f e t i m e  i s  a l l o w e d ,  i t  i s  l i k e l y  n o t  a l l  
v e t e r a n s  w i l l  t a k e  a d v a n t a g e  o f  t h i s  s t a t u t o r y  c h a n g e .



S TATE OF A LA S K A  
1991 L E G IS L A T IV E  SESSION BILL NO. I IB 134

Revision Date:_________ Feb. 19.1991_________ Department Affected: Natural Resources
TitJc: Applicability of Veteran Lund Discount BRU: Land & Water Management______
____________________________________ Components: Land & Water Management______
Sponsor: House Military & Veterans Affairs______ _______________________
Requestor: House Military & Veterans Affairs______ COMPONENT SERIAL NO. 431

EXPENDITURES/REVENUES:_______ (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

116.4 119.7
2.0 3.0

10.0 3.5
8.0 2.0

TOTAL OPERATING 136.4 128.2 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 136.4 128.2
FEDERAL FUNDS
OTHER
TOTAL 136.4 128.2 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

3.0 3.0

Estimate of Current year impact:_______________ 0_
ANALYSIS: (Attach a separate page if necessary)

To accomplish the audit of approximately 850 ease files, contact all individuals for potential eligibility by 
certified mail, publish notices in newspapers state wide and in veterans' publications, and adjudicate 
the discount applications will take approximately 2 years with the following staff.

Prepared by:_________ Carol_Shobc___________________ Phone: 762-2326
Division: Land & Water Management______________,  ̂ , Date: Feb. 19,1991

Approved by Commissioner:_________ Harold Hcinzc  Date: Feb. 19,1991
Agency: Department of Natural Resources______

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,
& Impacted Agcncy(ies).
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Note: Amending this bill to lessen its impact on DNR would reduce
this fiscal note considerably. If we were responsible for 
advertising the availability of the program once each week for four 
consecutive weeks in newspapers throughout the state (and in 
veteran's publications), the program itself was available for no 
more than one year, and veterans were responsible for filing a 
timely application and providing proper documentation, the costs 
would be approximately $56.6 for FY 92 (1 NRO I plus adv., postage, 
etc.) and $32.9 for FY 93 (1 NRO I for 6 mos. plus postage, etc.).

Fiscal Note for HB 134, continued

Approximately 850 parcels of land were sold by the state between 
April 1, 1983 and July 6, 1984 (the period of retroactivity 
established by this bill) . Based on the results of past state land 
sales, approximately 33% of these 850 parcels could have been sold 
to veterans. To meet the terms of the existing bill, the department 
would need to audit each of the approximately 850 case files to 
determine who the purchaser was and where he or she might be 
located. We also need to determine which purchasers are no longer 
under contract with the state because of: foreclosure; 
relinquishment; receipt of patent; assignment of interest; transfer 
of contract to the Univ. of AK as part of a settlement agreement; 
divorce; death; etc.

It may be difficult to locate some purchasers, especially if they 
have moved to another state. Locating purchasers who may be 
eligible for a retroactive discount could prove costly. Once a 
purchaser is located, we may need to answer a number of adjudicatory 
questions. For example: Does an individual who defaulted on a
parcel after two or three payments have the right to a discount?
Does a purchaser who made several payments and then assigned the 
parcel to another person have a right to a discount?

To accomplish the case file audit, contact potentially eligible 
purchasers by certified mail, publish notices in newspapers, and 
adjudicate applications will take approximately two years with the 
following staff:

FY 92 FY 93
100 Persoral Services

2 NRO I ($42.6, $43.9) $ 85.2 $ 87.8
1 Clerk III 31.2 31.9

200 Travel (research records) 2.0 3.0

300 Contractual
Public notice costs 6.0 2.0

Certified mail 2.0 .5
Miscellaneous 2. G 1.0

400 Supplies 8.0 2.0

Total $136.4 $128.2
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FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

M ail Stop 3101

M E M O R A N D U M February 20, 1991

SUBJECT: House Bill 134, relating to the effective 
date of the veterans’ land discount program-- 
Sectional analysis

TO: Representativ* 'r' ' g
FROM: Jack Chenoweth/ 

Legislative Cotm:

The measure is not codified, and is intended to move the effective date of the state’s 
current veterans’ land discount program (AS 38.05.940) from its original effective 
date--July 6, 1984--to an earlier date--April 1, 1983.
In the measure --
The seven paragraphs of subsection (a) of bill section 1 briefly recount the history of 
the land discount program as applicable to veterans.
Subsection (b) of bill section 1 announces the purpose of the Act: assistance to 
veterans who may have qualified for the benefits of the veterans land discount 
program by April 1, 1983, whose rights were suspended because of the administra­
tion’s setting aside of the residential land discount program after issuance of the 
Gilman v. Martin decision on that date and who did not again become eligible for a 
land discount until the current program was enacted effective July 6, 1984.
Bill section 2 makes the current veterans’ land discount program retrospectively 
applicable to April 1, 1983.
Bill section 3 sets out parameters on the applicability of the preceding section 
intended (1) to avoid conveying a double benefit (i.e. a benefit under the former 
program and a benefit under the current veterans’ land discount program) and (2) 
directing the commissioner of natural resources to compensate a qualifying veteran 
who may have paid the state for land obtained without regard to the discount to 
which the veteran is entitled by virtue of this Act.
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Bill.section 4; Consistent with established practice, bills that are retroactive are civen an immediate effective date.
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D E PT . OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER 
410 Willoughby Avenue, Suite 105 
Juneau, AK 99801-1795

CKEL, GOVERNOR

Telephone No. (907)465-5050 
FAX No. (907)465-5070

April 22, 1892

Representative Cliff Davidson 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Representative Davidson:

As you have requested, the following are the Department's concerns and questions 
relating to HB 135, "An Act enacting and entering into the Pacific Ocean Resources
Compact." Many are related to the very broad language in the legislation, and 
uncertainty as to how the authorities might be implemented.

our

Some Individuals supporting the Compact legislation do not expect the Compact to 
develop regulations. If it Is not the intent of the Legislature to have the Compact 
develop regulations, then we question the need for this legislation. There Is already a 
mechanism in place along the West Coast for coordination between the states through 
the States/British Columbia Oil Spill Task Force. The TaBk Force has coordinated on 
individual Jurisdiction regulations development, striving for consistency where individual 
state/provincial laws have allowed. To the extent possible, the Task Force has also 
coordinated comments on the federal rule making projects under OPA '90.

More specifically:
* The federal government and all of the West Coast states have recently passed 
laws to strengthen spill prevention and response. Alaska, Washington, Oregon,

I*# t J  11 ^  * II * * . t • _ |   »j . i aCalifornia and the Coast Guard are all in various stages of implementing their 
new laws. We believe it is premature to propose another entity with rule-making 
authority while these other Initiatives are underway and before we’ve had a 
chance to evaluate their effectiveness.
* The laws passed by the West Coast states and Congress provide 
detailed guidance to the agencies in developing regulations for spill 
prevention and response. In contrast, the Compact bill provides no 
guidance and no boundaries for the development of regulations. The
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Compact would be authorized to regulate contingency planning 
requirements for tankers. While some proponents of the Compact argue 
It would bring consistency In contingency planning, others have stated ! 
we should assume the Compact's regulations would follow a regional 
approach. We see a conflict here, uniformity vs. regional, so are 
uncertain as to which scenario the Compact might follow. Even If it was 
a regional planning process, we are uncertain as to the boundaries of 
those regions. Would all of Alaska be one region, or several?
* The proposed Compact covers transportation of hazardous materials.
It does not define which hazardous materials or In what quantities the 
compact can or should regulate (again, no guidance).
* As written, the Compact may regulate transportation on Alaska rivers.

I
* Spill response plans must be developed to reflect the area of operation of a 
vessel. To be effective, a Response Plan must Identify potential mishaps; 
quantity, type, location, and response time of equipment; Information about 
resources at risk and prioritize them for protection, etc. Even if the Compact 
were to develop uniform regulations for West Coast operators, those operators 
will still need to d jvelop Response Plans applicable to each region of operation 
for the vessel. Again, what boundaries might the regions follow?

* Who will be responsible for reviewing the response plans to ensure 
compliance with the Compact's regulations? Who will be responsible for 
enforcing the regulations? Who will conduct Inspections? Who will conduct 
and evaluate drills? State staff? Compact staff? Coast Guard staff?

* The States would continue to be responsible for contingency planning 
for shore based facilities, and some vessels. Is a division in responsibility 
the best approach for planning?

* The Department Is concerned that establishment of a Compact could easily 
lead to weaken the authorities recently established in Alaska under HB 567 
because each Issue/area to be regulated by the Compact is likely only be as 
strict as the weakest provision among the Compact states. Some people have 
stated that the regional approach to regulation development would nullify this 
concern, however there is no guidance in the legislation that would necessarily 
result in regional regulations. Plus, the regional approach as we've already 
stated eliminates the uniformity In approach some proponents of the Compact 
have given as its strong point.



5ENT BYsXerox Telecopier 70?0 5 4-22-92 I 1:OAPM 8075865391- 9074653444J# 4

Rep. Cliff Davidson Page 3 April 3 2 ,1 9 92
* The Compact does not have to follow the Alaaka Administrative Procedures In 
regulatory development. The Department Is concerned that the public, J 
particularly smaller coastal communities in Alaska will not be afforded thp same 
level of involvement in the development of regulations under the Compact as 
they have now when state regulations are developed. We also are uncertain as 
to the interaction between the Compact’s regulations and the coastal zone 
process which Is preserved under Alaska's contingency planning regulations.
* The Compact headquarters will likely be located outside of Alaska, 
further limiting public access to this agency.

* The Compact has the authority to establish sanctions and penalties 
relating the natural resource damages. While any process developed by 
the Compact does not expressly preempt a states process, OPA '90 
prohibits the double counting of natural resource damages, The 
Department is concerned as to the Impact the Compact's aciton In this 
area may have on Alaska’s ability to assess damages under Its own 
laws. This is further complicated by the fact that NOAA Is developing 
federal rules on this same subject, and again double counting Is 
prohibited.

* In order to prevent a duplication of effort, and potential weakening of 
individual state’s rights, the Compact as a rule making body could be limited to 
regulating oil and hazardous materials transport outside of state waters and In 
the Exclusive Economic Zone. This will allow Individual states to maintain 
sovereignty over their Jurisdictions but allow the Compact to establish standards 
for “federal" waters that are consistent along the West Coast. We would 
encourage the Legislature to further explore this possibility.

Please accept these questions and concerns in the spirit in which they are intended • 
to lay Issues on the table for debate and discussion. Feel free to contact me if you 
need any additional information.

Sincerely,

Janice Adair 
Assistant Commissioner

LK/JA/ars(H:\asdlr\cJavid son.com)
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SUBJECT:

TO:

FROM:

Interstate compacts 
(Work Order No. 6-2304)

Representative Cliff Davidson

John B. Gaguine 
Legislative Counsel

You have asked a number of questions regarding interstate 
compacts. A couple of these questions are answered in the 
materials you sent over. Legal Research Report No. 9.2 for 
the Oil Spill Commission, "Potential Utility of an Inter­
state Compact as a Vehicle for Oil Spill Prevention and 
Response," explains well what an interstate compact is, and 
under what authority the states may initiate them. I will 
try to address some of the questions that are not covered by 
those materials.

There is no statute governing the negotiation of interstate 
compacts. Since, as discussed in Legal Research Report No. 
9.2, a compact requires the passage of identical legislation 
by the legislatures of several states, negotiations among 
the states are a prerequisite to a compact. One would ex­
pect those negotiations to be carried out by executive 
branch officials most conversant with the subject matter, 
which in the area of oil transport would seem to be DEC of­
ficials. However, I do not see any constitutional separa- 
tion-of-powers problems with the legislature initiating com­
pact negotiations, participating in them or even carrying 
them out without executive branch participation, since the 
compact is essentially a legislative function.

As discussed in Legal Research Report No. 9.2, a successful 
compact would have to be approved by the legislatures of the 
states involved and then, if involving a matter that would 
ordinarily be preempted by the federal government (as would 
be the case in regulation of oil transport, where the L S.
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Supreme Court in 1977 invalidated Washington laws as pre­
empted by federal legislation), would have to be approved bv 
Congress. Legal Research Report No. 9.2 notes that in some" 
cases negotiation of the compact and approval by the state 
legislatures and Congress has taken up to eight years.

Compacts involving foreign countries are far rarer than in­
terstate compacts; none of the compacts to which Alaska is a
party (listed below) involve any foreign nations. However, 
the provision of the U.S. constitution that allows inter­
state compacts also authorizes compacts 'with a foreign 
power", if Congress consents. I do not know whether
Canadian law would allow British Columbia to enter into a
compact, or whether Canada would have to be a party, al­
though section 16 of the Constitution Act of British 
Columbia suggests that the province could not enter into a 
compact with an American state. It seems likely, though, 
that the U.S. State Depattment would not look favorably on 
an agreement between Alaska and Canada on oil transportation 
rather than a treaty between the United States and Canada on 
the subject, and that the State Department might well oppose 
Congressional approval of an Alaska-Canada agreement.

You have also asked what the procedure is for initiating an 
interstate compact in Oregon, Washington and California. I 
assume that it is the same as in Alaska, since none of those 
states has any statutes on the adoption of interstate com­
pacts (not even California, which has statutes on every sub­
ject imaginable). Washington does have a statute appointing 
a commission to negotiate a compact on the apportionment of 
the waters of the Columbia River basin, but nothing on com­
pacts in general.

Alaska is a participant in a large number of interstate com­
pacts (according to Legal Research Report No. 9.2, seven­
teen). These cover such diverse areas as fisheries (the 
Pacific Marine Fisheries Compact, AS 16.45.020), corrections 
(the Interstate Correction Compact, AS 33.36.020), higher 
education (the Western Regional Higher Education Compact,
AS 14.44.015), and nuclear energy (the Western Interstate 
Nuclear Compact, AS 41.98.110, and the Northwest Interstate 
Compact on Low-Level Radioactive Waste Management, AS 46.- 
45.010). In the environmental area, AS 46.04.100 authorizes 
the governor to execute compacts with other states or coun­
tries on oil pollution control, and AS 46.09.050 authorizes 
the governor to execute compacts on hazardous substance re­
lease control. However, no formal compacts on either of 
these subjects appear in the Alaska statutes.
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Finally, you have asked about language in Section 309(b) of 
the Coastal Zone Management Act of 1972 that gives the con­
sent of Congress to two or more coastal states to enter into 
compacts on coastal zone planning, policies and programs. I 
do not think that this language would be applicable to a 
compact between Alaska and the other Pacific coast states on 
oil transportation. The legislative history behind this sec­
tion suggests strongly that it was meant to allow compacts 
between neighboring states sharing a similar coastlim*, such 
as (to use an example given in the history) Delaware, 
Maryland, and Virginia. See 1976 U.S. Code Cong, and Admin. 
News 1794-95. Since Alaska's coastline is many hundreds of 
miles away from the coastline of the nearest state, I do not 
think that Section 309(b) could apply to Alaska.

If I may be of further assistance, please advise.

J B G :pi 
WKP2/119
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Mr. Chairman, Members of the Committee; my name is Kurt Oxley. I 

am a Government Relations Consultant with ARCO Transportation Company, 

the transportation subsidiary of Atlantic Richfield Company - more commonly 

known as ARCO. ARCO is a major U.S. based producer and marketer of 

petroleum and petroleum products, natural gas, coal, and petrochemicals.

We are also a major transporter of petroleum by water and pipeline in the 

Mid-Continent region of the U.S. By far, our greatest transportation activity 

occurs along the West Coast, both through our 21 percent ownership 

interest in the Trans Alaska Pipeline, as well as on ARCO Marine's ten vessel 

U.S.-flag tanker fleet.

ARCO Transportation is keenly interested in H.B. 135, the Pacific 

Ocean Resources Compact. We have participated in discussions of this 

topic before the Oceans Committee of the Western Legislative Conference, 

and have registered our concerns with the Compact proposal when it was 

considered in the s ta tes of Washington, Oregon, and California. I appreciate 

the opportunity to present my written s ta tement to you today.



• •

The Compact, a concept which seeks to regulate oil and hazardous 

subs tance transportation, spill prevention and response, and other maritime 

and coastal concerns, including the extension of the State's coastal 

economic zones from three miles to two hundred miles is fraught with 

implementation as well as operational problems. While the Compact 

proposal before you today would enter into force upon its ratification by two 

or more of the five Western States, it will also require the approval of the 

U.S. Congress.

Arco Transportation remains committed to the belief that the 

coordination of oil spill prevention and response plans, both among the 

Western States, as well as with the Federal Government is important in 

achieving optimal environmental protection. This goal is achievable by 

increased coordination of Western State policies, with an eye towards 

building upon, instead of supplanting, the Federal framework.

While changes have been made in comparison to the original Compact 

proposal, moving it in the direction of increased coordination among the 

participating s ta tes  with more active participation in the Federal legislative 

and regulatory process, the  concept of a formal, Congressionally approved, 

Compact is still troublesome. There are three primary concerns with the 

compact approach in this instance. My first concern arises from the fact 

that the Western States, and Alaska in particular, were quick in developing



legislation to better ensure safe oil transportation and to protect their 

waters, resources, and citizenry from oil spills. ARCO Transportation 

welcomed an opportunity to participate in the oil spill legislative process and 

continues to provide input to sta te agencies as regulations are formulated 

which implement the legislation. To sweep this all aside in an effort to 

legislate uniformity between the Western Sta tes is a misplaced, duplicative, 

and expensive effort.

Secondly, I am also concerned that the Compact would supersede 

newly established Federal laws and regulations which provide a uniform 

framework for ocean policy in Federal waters. The wide-ranging 

improvements in spill prevention and response which will arise out of the 

Federal Oil Pollution Act of 1990 are, just as with the Alaska law, still in the 

implementation process.

Last of all, the addition of another layer of government, one which 

would come between sta te entities and the federal government is 

counterproductive. The current Federal/State review and regulatory process 

can be burdensome - an intermediary Compact layer would only further 

complicate the process.
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DATE:

FROM:

Representative Dave Finkelstein, Chairman 
House Labor and Commerce Committee

Representative Cliff Davidson^

31 March, 1992

SUBJECT: House Bill 135

Pacific Ocean Resources Compact legislation was simultaneously 
introduced in Alaska, Hawaii, Washington, Oregon and California in 
February 1991. The intent of the legislation is to provide a 
coordinated and continual effort to: 1) prevent spills of 
substances dangerous to the environment and the fisheries of the 
Pacific Ocean, and 2) provide a uniform set of standards for 

matters such as contingency planning and financial responsibility.

Upon introduction, the compact legislation in each of the states 
was identical. Since that time, various modifications have been 
made. It is a legal requirement that before Congress can act on 
a compact, essentially identical legislation must pass through each 
state legislature. Only after consistent legislation has passed 
in the various states and Congress has approved the compact does 
the legal authority exist for the compact to operate. For those 
reasons, I am today offering a proposed committee substitute that 
is identical to the current Senate version. At the present time, 
this version better conforms to the legislation currently under 
discussion in the other coastal states.

Thank you for this hearing on House Bill 135.
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Sponsor:
Requestor:

Compact BRU: Spill Prevention & Response
Davidson et al Component: Spill Prevention & Response
House Labor & Committee

EXPENDITURES/REVENUES:
COMPONENT SERIAL NO. 

(Thousands of Dollars)
1016

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 57.0 57.0 57.0 57.0
TRAVEL 10.0 20.0 40.0 40.0 40.0 40.0
CONTRACTUAL 4.0 200.0 440.0 440.0 440.0
SUPPLIES 1.0 10.0 10.0 10.0 10.0
EQUIPMENT 10.0 10.0 10.0 10.0
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 10. 25. 317. 557. 557. 557.

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND 10.0 25.0 317.0 557.0 557.0 557.0
FEDERAL FUNDS
OTHER
FUND SOURCE:

i

TOTAL 10. 25. 317. 557. 557. 557.

POSITIONS:
FULL-TIME 0.0 a. 0 1.0 1.0 1.0 1.0
PART-TIME
TEMPORARY

Estimate of current year impact:

Prepared by: Lynn Tomich Kent
Division: Spill Prevention & Response

Phone: 465-5220
Date: 4/7/92

Approved by Commissioner:
Agency: Environmental Conservation Date: 1 j  .i i

Distribution (by preparer):Legislalive Finance, Legislative Sponsor. Requestor, OMB, & Impacted Agency(ics).

Rev. 10/90 g:\sppm\clerical\lynn\hbl35.fn Page 1 of 3
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-ATTACHMENT- 
HB 135 4 /7 /92

Estimation of this fiscal note has required several fundamental assumptions regarding 
the future direction of the proposed compact. If the parties to the compact choose to 
be expansive in exercising their mandate, then the operational costs will be greater 
than if the compact remained in a more advisory capacity. For this analysis we 
choose assumptions that would result in a fiscal note that assumes startup of the 
compact over a three year period while other states pass similar laws and Congress 
ratifies the compact through the high end of the multiplicity of possible fiscal impacts to 
the State should the compact develop its own regulatory package.
We did not factor in the compact’s proposed funding formula, and instead choose to 
reflect Alaska’s costs will be a contribution equal to that of the four other states. If less 
than five states joined the compact, then the costs to each would be increased 
somewhat due to lessening of economies of scale.
During start-up of the compact, the amount required for participation will be 
considerably lower because the organizational details and the compact’s mandate 
would not be established. The first two years of funding will cover organizational 
meetings and negotiations.
It is assumed that under any scenario, one new full-time staff position (Environmental 
Specialist III) would be neeJed after the first two years to carry out Alaska’s 
responsibilities under the compact. Additional funding is provided after the second 
year to cover the travel costs for Alaska's three appointed representatives and 
contractual funding to pay Alaska’s share of the total annual budget for the compact. 
This contractual amount would phase in and by FY 96 would pay for five staff and for 
operational costs at the compact's headquarters.
Funding to carry-out these new responsibilities is not available in existing budgets.
The compact is envisioned as a permanent body and thus, the need for funding would 
continue in future years unless the state withdrew from participation. The costs for 
participation should remain stable, although the state's contribution for support of t. 
compact would likely fluctuate depending on the funding formula and the extent of in. 
compact’s mandate.
General funds are shown as the funding source. The Oil and Hazardous Substance 
Release Response Fund could be considered as a back-up source if a determination 
was made that this use is consistent with the purposes of the fund.
FY 93 FUNDING
Travel 10.0

Total 10.0



FY 96 FULL FUNDING
Personal Services

1 Environmental Specialist III

Travel

Estimated for staff and three 
appointed representatives ;o 
attend meetings of the compact

Contractual

Includes Alaska’s estimated 
contribution to support the 
compact and five staff positions

Supplies

Equipment

Total

57.0

40.0

440.0

10.0

10.0
557.0

[g:\sppm\clerical\lynn\hb135fn2.nar]
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E s t i m a t i o n  o f  t h i s  f i s c a l  n o t e  h a s  r e q u i r e d  s e v e r a l  f u n d a m e n t a l  
a s s u m p t i o n s  r e g a r d i n g  t h e  f u t u r e  d i r e c t i o n  o f  t h e  p r o p o s e d  
c o m p a c t .  I f  t h e  p a r t i e s  t o  t h e  c o m p a c t  c h o o s e  t o  b e  e x p a n s i v e  i n  
e x e r c i s i n g  t h e i r  m a n d a t e ,  t h e n  t h e  o p e r a t i o n a l  c o s t s  w i l l  b e  
g r e a t e r  t h a n  i f  t h e  c o m p a c t  r e m a i n e d  i n  a  m o r e  a d v i s o r y  c a p a c i t y .  
F o r  t h i s  a n a l y s i s  w e  c h o o s e  a s s u m p t i o n s  t h a t  w o u l d  r e s u l t  i n  a  
f i s c a l  n o t e  t o w a r d s  t h e  h i g h  e n d  o f  t h e  m u l t i p l i c i t y  o f  p o s s i b l e  
f i s c a l  i m p a c t s  t o  t h e  S t a t e .

We d i d  n o t  f a c t o r  i n  t h e  c o m p a c t ’ s  p r o p o s e d  f u n d i n g  f o r m u l a ,  a n d  
i n s t e a d  c h o o s e  t o  r e f l e c t  A l a s k a ' s  c o s t s  w i l l  b e  a  c o n t r i b u t i o n  
e q u a l  t o  t h a t  o f  t h e  f o u r  o t h e r  s t a t e s .  I f  l e s s  t h a n  f i v e  s t a t e s  
j o i n e d  t h e  c o m p a c t ,  t h e n  t h e  c o s t s  t o  e a c h  w o u l d  b e  i n c r e a s e d  
s o m e w h a t  d u e  t o  l e s s e n i n g  o f  e c o n o m i e s  o f  s c a l e .

H o w e v e r ,  t h e  c o m p a c t  d o e s  p r o p o s e  a  f u n d i n g  f o r m u l a .  U n d e r  t h i s  
f o r m u l a ,  A l a s k a ' s  a n n u a l  c o n t r i b u t i o n  t o  t h e  s u p p o r t  o f  t h e  
c o m p a c t  w o u l d  b e  d e t e r m i n e d  a c c o r d i n g  t o  t h e  r e l a t i v e  p r o p o r t i o n  
o f  e a c h  p a r t y ' s  g r o s s  s t a t e  p r o d u c t  i n  r e l a t i o n  t o  t h e  c o m p a c t ' s  
t o t a l  a n n u a l  b u d g e t ,  s u b j e c t  t o  a  m in im u m  1 0  p e r c e n t  c o n t r i b u t i o n  
a n d  m ax im u m  c o n t r i b u t i o n  o f  5 0  p e r c e n t  o f  t h e  t o t a l  a n n u a l  b u d g e t  
o f  t h e  c o m p a c t .  U s i n g  t h e  p r o p o s e d  f u n d i n g  f o r m u l a  m i g h t  t e n d  t o  
r e d u c e  A l a s k a ' s  c o s t s  f r o m  t h o s e  p r e s e n t e d  h e r e .  F o r  i n s t a n c e ,  
i f  A l a s k a  w a s  j o i n e d  b y  W a s h i n g t o n  a n d  O r e g o n ,  t h e n  A l a s k a  w o u l d  
p r o v i d e  1 4  p e r c e n t  o f  t h e  c o m p a c t ' s  o p e r a t i o n a l  c o s t ,  W a s h i n g t o n  
5 0  p e r c e n t ,  a n d  O r e g o n  34 p e r c e n t .  I f  C a l i f o r n i a  a l s o  j o i n e d  t h e  
c o m p a c t ,  t h e n  A l a s k a ' s  c o s t  w o u l d  b e  1 0  p e r c e n t ,  W a s h i n g t o n  2 6  
p e r c e n t ,  O r e g o n  1 4  p e r c e n t ,  a n d  C a l i f o r n i a  5 0  p e r c e n t .

I t  i s  a s s u m e d  t h a t  u n d e r  a n y  s c e n a r i o ,  o n e  n e w  f u l l - t i m e  s t a f f  
p o s i t i o n  ( E n v i r o n m e n t a l  S p e c i a l i s t  I I I )  w o u l d  b e  n e e d e d  t o  c a r r y  
o u t  A l a s k a ' s  r e s p o n s i b i l i t i e s  u n d e r  t h e  c o m p a c t .  A d d i t i o n a l  
f u n d i n g  i s  p r o v i d e d  t o  c o v e r  t h e  t r a v e l  c o s t s  f o r  A l a s k a ' s  t h r e e  
a p p o i n t e d  r e p r e s e n t a t i v e s  a n d  c o n t r a c t u a l  f u n d i n g  t o  p a y  A l a s k a ' s  
e q u a l  s h a r e  o f  t h e  t o t a l  a n n u a l  b u d g e t  f o r  t h e  c o m p a c t .  T h i s  
c o n t r a c t u a l  a m o u n t  w o u l d  p a y  f o r  f i v e  s t a f f  a n d  f o r  o p e r a t i o n a l  
c o s t s  a t  t h e  c o m p a c t ' s  h e a d q u a r t e r s .  D u r i n g  s t a r t - u p  o f  t h e  
c o m p a c t ,  t h e  e n t i r e  a m o u n t  r e q u i r e d  f o r  t h e s e  p o s i t i o n s  a n d  
o p e r a t i o n a l  c o s t s  m i g h t  b e  r e d u c e d ,  b e c a u s e  o r g a n i z a t i o n a l  
d e t a i l s  a n d  t h e  c o m p a c t ' s  m a n d a t e  w o u l d  n o t  b e  e s t a b l i s h e d .  
I n s t e a d ,  t r a v e l  c o s t s  m i g h t  b e  g r e a t e r  d u r i n g  t h e  s t a r t - u p  o f  t h e  
c o m p a c t  t h a n  i n  f u t u r e  y e a r s  b e c a u s e  o f  t h e  n e e d  f o r  
o r g a n i z a t i o n a l  m e e t i n g s  a n d  n e g o t i a t i o n s .  H o w e v e r ,  i n  t h i s  
a n a l y s i s  w e  h a v e  d e p i c t e d  b o t h  t r a v e l  a n d  c o n t r a c t u a l  c o s t s  
e q u a l l y  f o r  e a r l y  y e a r s  a n d  l a t e r  y e a r s .

F u n d i n g  t o  c a r r y - o u t  t h e s e  n e w  r e s p o n s i b i l i t i e s  i s  n o t  a v a i l a b l e  
i n  e x i s t i n g  b u d g e t s .  T h e  c o m p a c t  i s  e n v i s i o n e d  a s  a  p e r m a n e n t  
b o d y  a n d  t h u s ,  t h e  n e e d  f o r  f u n d i n g  w o u l d  c o n t i n u e  i n  f u t u r e  
y e a r s  u n l e s s  t h e  s t a t e  w i t h d r e w  f r o m  p a r t i c i p a t i o n .  T h e  c o s t s
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f o r  p a r t i c i p a t i o n  s h o u l d  r e m a i n  s t a b l e ,  a l t h o u g h  t h e  s t a t e ' s  
c o n t r i b u t i o n  f o r  s u p p o r t  o f  t h e  c o m p a c t  w o u l d  l i k e l y  f l u c t u a t e  
d e p e n d i n g  o n  t h e  f u n d i n g  f o r m u l a  a n d  t h e  e x t e n t  o f  t h e  c o m p a c t  
m a n d a t e .

G e n e r a l  f u n d s  a r e  s h o w n  a s  t h e  f u n d i n g  s o u r c e .  T h e  O i l  a n d  
H a z a r d o u s  S u b s t a n c e  R e l e a s e  R e s p o n s e  F u n d  c o u l d  b e  c o n s i d e r e d  
a  b a c k - u p  s o u r c e  i f  a  d e t e r m i n a t i o n  w a s  m a d e  t h a t  t h i s  u s e  i s  
c o n s i s t e n t  w i t h  t h e  p u r p o s e s  o f  t h e  f u n d .

P e r s o n a l  S e r v i c e s

1 E n v i r o n m e n t a l  S p e c i a l i s t  I I I  5 7 . 0

T r a v e l

E s t i m a t e d  f o r  s t a f f  a n d  t h r e e  
a p p o i n t e d  r e p r e s e n t a t i v e s  t o  
a t t e n d  m e e t i n g s  o f  t h e  c o m p a c t

4 0 . 0

C o n t r a c t u a l

I n c l u d e s  A l a s k a ' s  e s t i m a t e d  
c o n t r i b u t i o n  t o  s u p p o r t  t h e  
c o m p a c t  a n d  f i v e  s t a f f  p o s i t i o n s

4 4 0 . 0

S u p p l i e s

10.0

E q u i p m e n t

T o t a l
10.0

5 5 7 . 0
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FISCAL NOTE
STATE OF ALASKA 

1991 LEGISLATIVE SESSION

Revision Date: March 19__________________

Title Pacific Ocean Resources Compact

Sponsor: Navarre, Grussendorf, Ellis, etc.

Requestor: ________________________________

Expenditures/Revenues: (Thousands of Dollars)

Bill No. HB135

Department Affected: Environmental Conservation
BRU: Environmental Quality___________________

Component: Environmental Quality Projects___________

COMPONENT SERIAL 

NUMBER

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 56.7 56.7 56.7 56,7 56 7 56 7
TRAVEL 40 40 40 40 40 40
CONTRACTUAL 441.5 441.5 441.5 441.5 441.5 441 5
SUPPLIES 9 9 9 9 9 9
EQUIPMENT 9 9 9 9 9 9|
LAND & STRUCTURES I
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 556.2 556.2 556.2 556.2 556.2 556 2

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0

FUNDING: (THOUSANDS OF DOLLARS)

GENERAL FUND 556.2 556.2 556.2 556.2 556.2 555 21
FEDERAL FUNC I
OTHER !

TOTAL 556.2 556.2 556.2 556.2 556.2 555.2

POSITIONS:

FULL-TIME 1 1 1 1 1 1 11
PART-TIME |
TEMPORARY

Estimate of current year impact: No current fiscal year impact.

ANALYSIS: (Attach a separate page if necessary.)

See attached

Prepared By: Lynn Kent_______________________________________________  Phone: 465-2630

Division: Environmental Quality____________________________________  Date:_______ 3/19/91

Approved by Commissioner:  ^  , Q * â ____________________ ‘

Ag.mcy: Department of Environmental Conservation Date: J I  n  I  <?<

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor. OMB, & Impacted Agency (ies). 

Rev 10/90 Page 1 of 2_________________



depending on the funding formula and the extent of the compact's 
mandate.

General funds are shown as the funding source. The oil and 

Hazardous Substance Release Response Fund could be considered as 
a back-up source if a determination was made that this use is 
consistent with the purposes of the fund.

Personal Services

1 Environmental Specialist III 56.7

Travel

Estimated for staff and three 40.0
appointed representatives to 
attend meetings of the compact

Contractual

Includes Alaska's estimated 441.5
contribution to support the 

compact and five staff positions

Supplies

9.0

Equipment

9.0

Total 556.2



1 9 9 1  R e g u l a r  L e g i s l a t i v e  S e s s i o n  
FISCAL ANALYSIS OF PROPOSED LEGISLATION  

P r e p a r e d  b y  t h a  L e g i s l a t i v e  F i s c a l  O f f i c e

MEASURE NUMBER! SIT 5 0 0  
STATDSt c - E n g r o s s e d
SUBJECT! R a t i f i e s  P a c i f i c  O c e a n  R e s o u r c e s  C o m p a c t .
GOVERNMENT UNIT AFFECTED: D e p a r t m e n t  o f  L a n d  C o n s e r v a t i o n  a n d
D e v e l o p m e n t ,  L e g i s l a t i v e  A s s e m b l y
PREPARED BY! K en  ROCCO
REVIEWED BYt Ann G l a z e ,  J o h n  L a t t i m e r
DATEI 6 / 2 6 / 9 1

GOVERNOR'S BUDGET! M e a s u r e  i s  n o t  i n c l u d e d  i n  G o v e r n o r ' s  b u d g e t .  

COMMENTS!

T h e  m e a s u r e ,  a s  a m e n d e d ,  p r o v i d e s  r a t i f i c a t i o n  o f  t h e  P a c i f i c  
O c e a n  R e s o u r c e s  C o m p a c t  b y  t h e  L e g i s l a t i v e  A s s e m b l y .  T h e  c o m p a c t  
i s  d e s i g n e d  t o  c o o r d i n a t e  p r o t e c t i o n  o f  m a r i n e  a n d  c o a s t a l  
r e s o u r c e s  b y  t h a  S t a t e s  o f  A l a s k a ,  C a l i f o r n i a ,  H a w a i i ,  O r e g o n ,  
a n d  W a s h i n g t o n .  T h e  a m e n d e d  m e a s u r e  p r o v i d e s  f o r  a  G e n e r a l  F u n d  
a p p r o p r i a t i o n  t o  t h e  E m e r g e n c y  B o a r d  o f  $ 2 5 , 0 0 0  t o  c a r r y  o u t  t h e  
p r o v i s i o n s  o f  t h e  P a c i f i c  O c e a n  R e s o u r c e ®  C o m p a c t .  T h e  
a p p r o p r i a t i o n  r e f l e c t s  t h e  a m o u n t  a n t i c i p a t e d  f o r  t h e  i n i t i a l  
c o s t a  o f  m a i n t a i n i n g  i n v o l v e m e n t  w i t h  t h e  c o m p a c t  w h i l e  t h a  
r a t i f i c a t i o n  p r o c o s s  o c c u r s  i n  o t h e r  s t a t e s .

E a c h  r a t i f y i n g  s t a t e  i s  t o  a p p o i n t  t w o  p e r s o n a  t o  a c t  a s  
r e p r e s e n t a t i v e s  t o  t h e  c o m p a c t .  A s  a m e n d e d ,  o n e  m em b er  o f  t h e  
S e n a t e  a n d  o n e  m em ber  o f  t h e  H o u s e  a r e  t o  b e  a p p o i n t e d  t o  
r e p r e s e n t  O r e g o n .  T h o  f i s c a l  i m p a c t  o n  t h e  L e g i s l a t i v e  A e e e m b l y  
d e p e n d s  o n  s e v e r a l  unk now n ®  s u c h  a s  t h e  d a t e  o f  r a t i f i c a t i o n  a n d  
t h e  n u m b e r  a n d  l o c a t i o n  o f  m e e t i n g s .  Fund® a r e  a l l o c a t e d  t o  t h e  
L e g i s l a t i v e  A s s e m b l y  f o r  c o m m i t t e e s  And m e m b e r s h i p  o n  
o r g a n i z a t i o n ® .  T h e  a b i l i t y  o f  t h i s  a c t i v i t y  t o  b e  f u n d e d  f r o m  
t h e s e  r e s o u r c e s  d e p e n d s  o n  t h e  t o t a l  a m o u n t  b u d g e t e d  a n d  o n  t h e  
p r i o r i t i e s  s e t  b y  t h e  l e a d e r s h i p  i n  a l l o c a t i n g  t h e  a v a i l a b l e  
f u n d s .

E x p e n d i t u r e s  c o u l d  i n c r e a s e  i n  s u b s e q u e n t  b i e n n i a  d e p e n d i n g  o n  
t h e  n u m b e r  o f  s t a t e ®  t h a t  r a t i f y  t h e  c o m p a c t  a n d  t h a  s c o p e  o f  t h e  
c o m p a c t ' s  a c t i v i t y .  P r e l i m i n a r y  e s t i m a t e s  o f  t h s  D e p a r t m e n t  o f  
L a n d  C o n s e r v a t i o n  a n d  D e v e l o p m e n t ' s  O c e a n  R e s o u r c e s  P r o g r a m  
i n d i c a t e  t h a t  a s t a f f  o f  a t  l e a s t  t h r e e  p r o f e s s i o n a l  l e v e l  
p o s i t i o n s  w o u l d  b e  r e q u i r e d  f o r  f u l l  i m p l e m e n t a t i o n .  T o t a l

m i n i *

EFFECT ON EXPENDITURES!
E m e r g e n c y  B o a r d  G e n e r a l  F u n d  $ 2 5 , 0 0 0

L e g i s l a t i v e  A s s e m b l y I n d e t e r m i n a t e
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S O U T H E A S T  A L A S K A  P E T R O L E U M  R E S O U R C E  O R G A N I Z A T I O N  
5 4 0  W a t e r  S t r e e t  S u i t e  2 0 2  

K e t c h i k a n ,  A k a a k a  6 9 9 0 1

0 3 / 1 9 / 9 1

S t a t e m e n t  c o n c e r n i n g  t h e  p r o p o s e d  a d o p t i o n  o f  t h e  P a c i f i c  
O c e a n  R e s o u r c e s  C o m p a c t  b y  SB 1 0 2  k  HB 1 3 5

T h e  S o u t h e a s t  A l a s k a  P e t r o l e u m  R e s o u r c e  O r g a n i z a t i o n ,  S F A P R O ,
1 9 a  r e c e n t l y  f o r m e d  c o o p e r a t i v e  o r g a n i z a t i o n  r e p r e s e n t i n g  
s e v e r a l  o i l  t r a n s p o r t e r s ,  o i l  t e r m i n a l s ,  a n d  b u l k  o i l  u s e r s  
w h o  d o  b u s i n e s s  i n  t h e  S o u t h e a s t  A l a s k a  r e g i o n .  O u r  a r e a  o f  
o p e r a t i o n  I s  f r o m  D i x o n  E n t r a n c e  t o  Y a k u t a t ,  a n d  o u r  
h e a d q u a r t e r s  o f f i c e  i s  l o c a t e d  i n  K e t c h i k a n .  T h e  p u r p o s e  o f  
t h e  o r g a n i z a t i o n  i s  t o  e n h a n c e  t h e  r e g i o n a l  i n d u s t r y ’ s 
a b i l i t y  t o  r e s p o n d  t o  o i i  s p i l l s  w h i c h  m a y  o c c u r  I n  t h i s  
a r e a ,  e s p e c i a l l y  a n y  s p i l l  w h i c h  m a y  b e  g r e a t e r  t h a n  t h e  
c a p a c i t y  o f  a n y  o n e  m e m b e r  t o  c o n t r o l  a n d  c l e a n  u p .
C u r r e n t l y  S E A P R O  o p e r a t e s  a s  a n  i n f o r m a t i o n  n e t w o r k  b e t w e e n  
m e m b e r  c o m p a n i e s ,  o t h e r  r e g i o n a l  c o m p a n i e s ,  g o v e r n m e n t  
a g e n c i e s ,  a n d  o t h e r  p o l l u t i o n  r r s p o n s e  o r g a n i z a t i o n s .  O n e  o f  
t h e  g o a l s  o f  t h i s  n e t w o r k  i s  t o  b e  a b l e  t o  p r o v i d e  a  r a p i d  
a n d  c o m p r e h e n s i v e  m e a n s  o f  c o m m u n i c a t i o n  b e t w e e n  i n d u s t r y  a n d  
g o v e r n m e n t  w h i c h  w i l l  a l l o w  m o r e  e f f i c i e n t  p l a n n i n g  f o r  
p o l l u t i o n  p r e v e n t i o n  a n d  r e s p o n s e ,  p l u s  a c q u i r e  a p p r o p r i a t e  
p o l l u t i o n  r e s p o n s e  r e s o u r c e s  a s  r a p i d l y  a n d  e f f i c i e n t l y  a s  
p o s s i b l e  i n  t h e  e v e n t  t h a t  t h e y  a r e  n e e d e d .

O v e r  t h e  p a s t  c o u p l e  o f  d a y s  w e  h a v e  b e e n  r e v i e w i n g  t h e  
p r o p o s e d  P a c i f i c  O c e a n  R e s o u r c e  C o m p a c t  i n  l i g h t  o f  i t ’ s 
p o t e n t i a l  i m p a c t  o n  p o l l u t i o n  p r e v e n t i o n  a n d  r e s p o n s e  w i t h i n  
o u r  a r e a  o f  c o n c e r n ,  w h i c h  I n c l u d e s  t h e  a d j a c e n t  w a t e r s  o f  
B r i t i s h  C o l u m b i a .  I t  i s  t h e  " p i n i o n  o f  S E A P R O  m a n a g e m e n t  
t h a t  t h i s  C o m p a c t  o f f e r s  s o m e  p o t e n t i a l  b e n e f i t s  i n  a d v a n c i n g  
p o l l u t i o n  p r e v e n t i o n  a n d  r e s p o n s e ,  b u t  t h a t  i t  a l s o  c o n t a i n s  
s e v e r a l  t e c h n i c a l  d e f i c i e n c i e s  a n d  o m i s s i o n s  w h i c h  s h o u l d  b e  
c o r r e c t e d  i n  a d v a n c e  o f  a d o p t i o n .

BENEFITS

1 .  T h e  a d o p t i o n  o f  t h e  C o m p a c t ,  e s p e c i a l l y  i f  B r i t i s h  
C o l u m b i a  i s  i n c l u d e d ,  s h o u l d  I m p r o v e  o v e r a l l  p o l l u t i o n  
p r e v e n t i o n  a n d  r e s p o n s e  e f f i c i e n c y .  A l l  o f  t h e  P a o l f i c  
c o a s t a l  j u r i s d i c t i o n s  a r e  i n  t h e  p r o c e s s  o f  a d o p t i n g  r u l e s ,  
r e g u l a t i o n s ,  a n d  p r o c e d u r e s  w h i c h  a r e  i n t e n d e d  t o  e n h a n c e  
p o l l u t i o n  p r e v e n t i o n  a n d  r e s p o n s e .  U n f o r t u n a t e l y ,  e a c h  
J u r i s d i c t i o n  s e e m s  t o  c r e a t i n g  d i f f e r e n t  a p p r o a c h e s  t o  
s o l v i n g  t h e  s a m e  p r o b l e m s .  T h e  m u l t i p l i c i t y  a n d  d u p l i c a t i o n  
c a u s e d  b y  t h i s  c i r c u m s t a n c e  h a s  f o r c e d  i n d u s t r y  t o  e x p e n d  
t i m e ,  e n e r g y ,  a n d  r e s o u r c e s ,  s o m e t i m e s  a t  c r o s s  p u r p o s e s ,  i n  
a t t e m p t s  t o  d i v i n e  m e a n s  o f  c o m p l i a n c e  w i t h  t h e  a n t i c i p a t e d  
d e s i r e s  o f  e a c h  s e p a r a t e  j u r i s d i c t i o n .



( I .  C o n t i n u e d )  E s t a b l i s h i n g  a  s i n g l e  s e t  o f  r u l e s  t o  g o v e r n  
t h e  e n t i r e  r e g i o n  w i l l  a l l o w  i n d u s t r y  t o  f o c u s  i t ' s  e f f o r t s  
a n d  e x p e n d i t u r e s  i n  t h o s e  a r e a s  w h i c h  a r e  m u t u a l l y  d e t e r m i n e d  
t o  b e  o f  g r e a t e s t  b e n e f i t  t o w a r d  p o l l u t i o n  p r e v e n t i o n  a n d  
r e s p o n s e .

2 .  A d o p t i o n  o f  t h e  C o m p a c t  s h o u l d  i m p r o v e  t h e  e x p e r t i s e  o f  
e a c h  i n d i v i d u a l  j u r i s d i c t i o n .  C u r r e n t l y ,  e a c h  I n d i v i d u a l  
s t a t e  o r  p r o v i n c e  i s  l i m i t e d  I n  i t ' s  p o l l u t i o n  s p e c i f i c  
e x p e r t i s e  b y  i t ' s  o w n  i n t e r n a l  c a p a b i l i t y  t o  a c q u i r e  a n d  
m a i n t a i n  s u c h  e x p e r t i s e .  A d d i t i o n a l l y ,  t h e  e x p e r t i s e  
a c q u i r e d  b y  a n y  p a r t i c u l a r  J u r i s d i c t i o n  i s  g e n e r a l l y  l i m i t e d  
t o  t h e  s p e c i f i c  c o n c e r n s  o f  t h e  a g e n c i e s  w i t h i n  t h a t  r e g i o n .  
T h i s  h a n d i c a p  g r e a t l y  l i m i t s  t h e  b r o a d e r  p r o f e s s i o n a l  
k n o w l e d g e  w h i c h  i s  n e c e s s a r y  t o  k e e p  a b r e a s t  o f  t e c h n o l o g i c a l  
t r e n d s  o r  d e v e l o p m e n t s  w h i c h  t e n d  t o  a n t i q u a t e  s p e c i f i c  
r e g u l a t i o n s  a s  w e l l  a s  p r e v e n t i o n  a n d  r e s p o n s e  p l a n n i n g  a n d  
m e t h o d s .  T h e  C o m p a c t  c o u l d  a c t  t o  c e n t r a l i z e  a v a i l a b l e  
e x p e r t i s e  a n d  d i s t r i b u t e  i n f o r m a t i o n  t a i l o r e d  t o  t h e  s p e c i f i c  
n e e d  o f  a n y  p a r t i c u l a r  j u r i s d i c t i o n ,  t h e r e b y  I n c r e a s i n g  t h e  
a c c e s s  t o  e x p e r t i s e  f o r  a l l  o f  t h e  j u r i s d i c t i o n s  w i t h o u t  
n e c e s s a r i l y  h a v i n g  t o  m a i n t a i n  s u c h  e x p e r t i s e  " i n  h o u s e * .

3 .  A d o p t i o n  o f  t h e  C o m p a c t  s h o u l d  f o r c e  t h e  f e d e r a l  
g o v e r n m e n t  t o  I m p r o v e  t h e  l e v e l  o f  p r o f e s s i o n a l i s m  w i t h i n  
t h e i r  r e g u l a t o r y  a g e n c i e s .  E n f o r c e m e n t  o f  t h e  C o m p a c t  
r e q u i r e m e n t s  w i l l  T a l l  o n  t h e  U . S .  C o a s t  G u a r d .  T h e  C o a s t  
G u a r d  h a s  b e e n  c h a r g e d  w i t h  e n f o r c i n g  p o l l u t i o n  p r e v e n t i o n  
a n d  v e s s e l  s a f e t y  r e g u l a t i o n s  f o r  d e c a d e s .  U n f o r t u n a t e l y ,  
d u e  t o  a  n u m b e r  o f  c o m p l e x  p e r s o n n e l  p o l i c i e s  a n d  c o n d i t i o n s  
w i t h i n  t h e  C o a s t  G u a r d ,  t h e  l e v e l  o f  p r o f e s s i o n a l  c o m p e t e n c e  
a t  t h e  i n s p e c t i o n  a n d  e n f o r c e m e n t  l e v e l  h a s  d e t e r i o r a t e d  o v e r  
t h e  p a s t  s e v e r a l  y e a r s .  T h i s  c o n d i t i o n  h a s  o a u s e d  r e s e n t m e n t  
o f ,  a n d  d e c r e a s e d  c o o p e r a t i o n  w i t h ,  C o a s t  G u a r d  i n s p e c t o r s  b y  
m a n y  i n  i n d u s t r y .  R e q u i r i n g  t h e  C o a s t  G u a r d  t o  e n f o r c e  t h e  
p r o v i s i o n s  a d o p t e d  b y  t h e  C o m p a c t  w i l l  a l l o w  t h e  s e v e r a l  
j u r i s d i c t i o n s  d i r e c t  o v e r s i g h t  o v e r  t h e  C o a e t  G u a r d ' s  
p r o f e s s i o n a l  p e r f o r m a n c e .  T h i s  m a y  w e l l  f o r c e  t h e  l e a d e r s h i p  
o f  t h e  C o a s t  G u a r d  t o  a d o p t  p o l i c i e s  a n d  p r o c e d u r e s  w h i c h  
w i l l  i m p r o v e  t h e  l e v e l  o f  p r o f e s s i o n a l  c o m p e t e n c e  o f  t h e i r  
I n s p e c t o r s  a n d  a d m i n i s t r a t o r s ,  t h e r e b y  i n c r e a s i n g  i n d u s t r i e s  
w i l l i n g n e s s  t o  c o o p e r a t e  w i t h  t h o s e  p e r s o n n e l ,  T h e  e n d  
r e s u l t  w o u l d  b e  a n  i m p r o v e m e n t  i n  t h e  o v e r a l l  m a t e r i a l  
c o n d i t i o n  o f  m e r c h a n t  v e s s e l s  a n d  w a t e r f r o n t  f a c i l i t i e s ,

T E C H N I C A L  D E F I C I E N C I E S

1 .  T h e r e  s e e m s  t o  b e  a  g r o w i n g  t r e n d  b y  l e g i s l a t o r s  t o  b o  
o v e r l y  s p e c i f i c  i n  t e c h n i c a l  t e r m s  w h e n  c r e a t i n g  n e w  l a w ,  V e  
v i e w  t h i s  a s  a  s e r i o u s  m i s t a k e .  F o r  e x a m p l e ,  u n d e r  A r t i c l e  
I I  D e f i n i t i o n s  ( 5 ) ,  y o u  e n d  t h e  d e f i n i t i o n  o f  " o i l "  w i t h  t h e  
w o r d s  " l i q u i f i e d  n a t u r a l  g a s ,  o r  p r o p a n e * .  W h i l e  p r o p a n e  i s  
a  p e t r o l e u m  p r o d u c t ,  ( l i q u i f i e d  p e t r o l e u m  g a s ) ,  I t  i s  o n l y  
o n e  o f  a  s e r i e s  o f  s u c h  p r o d u c t s .



l U c .  t  i W *  i t M r r i U

( t .  C o n t i n u e d )  B y  a d o p t i n g  a u c h  p r e c l a e  l a n g u a g e  y o u  
s p e c i f i c a l l y  o m i t  o t h e r  s i m i l a r  p e t r o l e u m  g a s s e s  a u c h  a a  
b u t a n e ,  p r o p y l e n e ,  a n d  b u t y l e n e  w h i c h  a r e  c a p a b l e  o f  
l i q u e f a c t i o n  b y  p r e s a u r 1 z a t i o n  o n l y ,  w h l l o  s p e c i f y i n g  L N G , 
( m e t h a n e ) ,  w h i c h  i s  n o t  c a p a b l e  o f  l i q u e f a c t i o n  u n l e s s  
r e f r i g e r a t e d  t o  e x t r e m e  t e m p e r a t u r e s .  A s i d e  f r o m  t h e  f a c t  
t h a t  n o n e  o f  t h e s e  g & B s e s ,  e s p e c i a l l y  L N G ,  p o s e  a n y  s e r i o u s  
e n v i r o n m e n t a l  t h r e a t  i f  s p i l l e d ,  a n d  a s i d e  f r o m  t h e  f a c t  t h a t  
t e c h n o l o g y  t o  c o n t a i n  t h e s e  p r o d u c t s  i f  s p i l l e d  d o e s  n o t  
e x i s t ,  t h e  a t t e m p t e d  s p e c i f i c i t y  m a k e a  t h e  l a w  a p p e a r  a i l l y  
i n  t h e  e y e s  o f  p r o f e s s i o n a l s ,  a n d  c r e a t e s  s e r i o u s  p r o b l e m s  o f  
c o m p l i a n c e  a n d  e n f o r c e m e n t .

2 .  A r t i c l e  I I  D e f i n i t i o n s  ( 8 )  g i v e s  a  d e f i n i t i o n  f o r  
" v e s s e l * '  w h i c h  a p p e a r s  t o  b e  l e g a l l y  i n s u f f i c i e n t .  I t  a p p e a r s  
t h a t  a n  a t t e m p t  t o  s p e c i f y  t a n k  v e s s e l s  i s  b e i n g  m a d e ,  b u t  
f a l l s  s h o r t  o f  d o i n g  s o .  I t  a l s o  p o i n t s  t o  t h r e e  a d d i t i o n a l  
c h a r a c t e r s ,  ’ b u l k " ,  " c a r g o "  a n d  " r e s i d u e " ,  w h i c h  a r e  k e y  t o  
t h e  d e f i n i t i o n  o f  a  v e s s e l ,  y e t  t h e s e  t h r e e  c h a r a c t e r s  a r e  
n o t  d e f i n e d .  A l l  t h r e e  o f  t h e s e  c h a r a c t e r s  h a v e  s p e c i f i c  
d e f i n i t i o n s  u n d e r  3 3  C F R , 4 6  C F R , a n d  4 9  C F R .  I t  w o u l d  b e  
i n t e r e s t i n g  t o  k n o w  w h i c h  d e f i n i t i o n  t h i s  l a w  e n v i s i o n s .
A l s o ,  s i n c e  y o u  a r e  d e a l i n g  w i t h  i n t e r s t a t e  c o m m e r c e ,  
p o s s i b l y  i n t e r n a t i o n a l  c o m m e r c e ,  I t  w o u l d  b e  n i c e  i f  t h e
d e f i n i t i o n  o f  " v e s s e l "  w e r e  a  l i t t l e  m o r e  I n  c o m p l i a n c e  w i t h
t h a t  w h i c h  i s  s p e c i f i e d  i n  1 U S C .

3 .  A r t i c l e  I I  D e f i n i t i o n s  ( 8 )  ( B )  e n d s  w i t h  t h e  w o r d s  " i n
a  p l a c e  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a t e s . ” 
S i n c e  t h i s  C o m p a c t  c o u l d  p o s s i b l y  i n c l u d e  a n  i n t e r n a t i o n a l  
j u r i s d i c t i o n ,  p o s s i b l y  t h a t  w o r d i n g  s h o u l d  b e  c h a n g e d  t o  " i n  
a  p l a c e  s u b j e c t  t o  t h e  J u r i s d i c t i o n  o f  t h e  C o m p a c t . "

4 .  U n f o r t u n a t e l y ,  w e  h a v e  n o t  h a d  s u f f i c i e n t  t i m e  t o  
t h o r o u g h l y  a n a l y z e  t h e  p r o p o s e d  l e g i s l a t i o n  i n  c o n j u n c t i o n  
w i t h  t h e  r e f e r e n c e d  l a w s ,  b u t  w e  t e n d  t o  b e l i e v e  t h a t  t h e  
g e n e r a l  c o n c e p t  i s  a c c e p t a b l e  i f  s p e c i f i c  t e c h n i c a l  d e t a i l s  
o f  t h e  r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  t h e  r e f e r e n c e d  l a w s  a r e  
d i r e c t l y  i n c o r p o r a t e d  b y  t h e  C o m p a c t .

O M I S S I O N S

T h e  m o s t  s e r i o u s  o m i s s i o n  o f  t h i s  p r o p o s e d  C o m p a c t  i s  t h a t  i t  
p a t e n t l y  i g n o r e s  e x i s t i n g  a n d  f u t u r e  t h r e a t s  t o  t h e  
e n v i r o n m e n t .  A s  I s  t r a d i t i o n a l  a f t e r  a l l  o i l  s p i l l s  w h i c h  
a c h i e v e  n o t o r i e t y ,  t h o  p u b l i c ,  ( m e d i a ) ,  c l a m o r s  f o r  a c t i o n  
a n d  p o l i t i c i a n s  p a s s  l a w s  t o  p r e v e n t  a  r e p e t i t i o n  o f  s i m i l a r  
i n c i d e n t s .  T h e  p r o b l e m  i s  t h a t  u s u a l l y  s u c h  a c t i o n s  a r e  
d i r e c t e d  a t  c l o s i n g  t h e  b a r n  d o o r  t h r o u g h  w h i c h  t h e  h o r s e  h a s  
a l r e a d y  b o l t e d .  T h e  l e g i s l a t i o n  d r a w n  u s u a l l y  e n v i s i o n s  a  
s p e c i f i c  I n c i d e n t ,  b u t  i t ' s  i m p a c t s  w i l l  b e  f e l t  i n  p l a c e s  
u n l m a g l n e d .



T h i s  c e r t a i n l y  h a s  b e e n  t h e  c a s e  w i t h  a l l  o f  t h e  
e n v i r o n m e n t a l  l e g i s l a t i o n  p a s a e d  b y  A l a s k a  s i n c e  t h e  EXXON  
V A L D E Z ,  a n d  I t  a p p e a r s  t o  b e  t h e  c a a e  h e r e .  A s  i s  c l e a r  f r o m  
a t t e m p t i n g  t o  d e f i n e  a  " v e s s e l "  w i t h i n  t h i s  l e g i s l a t i o n ,  
e v e r y b o d y  s e e m s  t o  h a v e  p u t  t h e i r  b l i n d e r s  o n  a n d  a r e  
f o c u s i n g  o n  " t a n k  v e s s e l s * .  S p e c i f i c a l l y  t a n k  v e s s e l s  
c a r r y i n g  c r u d e  o i l .  W h i l e  t a n k  v e s s e l s  c a r r y i n g  c r u d e  o i l  
w i l l  a l w a y s  p o s e  a  t h r e a t  t o  t h e  e n v i r o n m e n t ,  t h e y  a r e  n o t  
t h e  s o l e  t h r e a t .  U n f o r t u n a t e l y ,  t h e  e n t i r e  s t a t e  o f  A l a s k a  
s e e m s  t o  b e  o b i l v i o u s  t o  t h e  f a c t  t h a t  t h e r e  a r e  o t h e r  
v e s s e l s  p l y i n g  o u r  w a t e r s  w h i c h  a l s o  t h r e a t e n  t h e  
e n v i r o n m e n t ,  a s  w e l l  a s  t h e  h e a l t h  a n d  s a f e t y  o f  l a r g e  
n u m b e r s  o f  p e o p l e .

E v e r y  y e a r  f o r  t h e  p a s t  t e n  y e a r s ,  t h e r e  h a v e  b e e n  
s i g n i f i c a n t  c a s u a l t i e s  I n v o l v i n g  f o r e i g n  f l a g  c r u i s e  s h i p s  
e i t h e r  i n  A l a s k a n  w a t e r s ,  e n r o u t e  t o  A l a s k a ,  o r  j u s t  
d e p a r t i n g  A l a s k a .  O f  t h e s e ,  t h e  f i r e  a n d  s i n k i n g  o f  t h e  
P R I N Z E N D A M  , a n d  t h e  g r o u n d i n g  a n d  s i n k i n g  o f  t h e  S UN D A N C E R  
r e s u l t e d  i n  s i g n i f i c a n t  p o l l u t i o n .  F o r t u n a t e l y ,  t h e  f i r s t  
h a p p e n e d  w e l l  o u t  t o  s e a ,  w h i l e  t h e  o t h e r  o c c u r r e d  I n  C a n a d a .  
B u t  s e v e r a l  o t h e r s  s u c h  a s  t h e  D A P H N E  a n d  N O R T H  S T A R  h a v e  
r e s u l t e d  i n  m o d e r a t e  p o l l u t i o n  o f  A l a s k a n  w a t e r s .

M a n y  o f  t h e s e  s h i p s  c a r r y  I n r g e  q u a n t i t i e s  o f  h e a v y  f u e l  o i l  
w h i c h  l o o k s  a n d  a c t s  m u c h  l i k e  c r u d e  o i l .  T h e s e  s h i p s  
p r o c e e d  i n t o  s o m e  o f  t h e  m o s t  s e n s i t i v e  h a b i t a t s  i n  o u r  
s t a t e ,  t h r o u g h  d i f f i c u l t  n a v i g a t i o n a l  a r e a s ,  w i t h  t h e  a d d e d  
p r e s s u r e  o f  k e e p i n g  p r e c i s e  t i m e  s c h e d u l e s .  N o n e  o f  t h e s e  
s h i p s  h a v e  c o n t i n g e n c y  p l a n s ,  n o n e  h a v e  a d e q u a t e  p o l l u t i o n  
r e s p o n s e  o r  c o n t r o l  e q u i p m e n t ,  n o n e  h a v e  a d e q u a t e l y  t r a i n e d  
s p i l l  r e s p o n s e  p e r s o n n e l ,  a n d  a l l  a r e  c a p a b l e  o f  p r o t e c t i n g  
t h e m s e l v e s  f r o m  l e g a l  c l a i m s  a r i s i n g  f r o m  a  s h i p  c a s u a l t y .
O f  c o u r s e  n o n e  o f  u s  w i l l  b e  a l l  t h a t  c o n c e r n e d  w i t h  
e n v i r o n m e n t a l  p r o t e c t i o n  w h e n  o n e  o f  t h e s e  s h i p s  g o e s  t o  t h e  
b o t t o m  h a z a r d i n g  t h e  l i v e s  o f  8 0 0  v i s i t o r s  t o  o u r  s t a t e ,  b u t  
o i l  p o l l u t i o n  w i l l  b e  a  b y - p r o d u c t  o f  s u c h  a  t r a g e d y .  Y o u  
a r e  c o u r t i n g  d i s a s t e r  b y  n o t  r e c o g n i z i n g  t h i s  t h r e a t  a n d  
p l a n n i n g  a c c o r d i n g l y .

I n  a d d i t i o n  t o  c r u i s e  s h i p s ,  a  s i g n i f i c a n t  n u m b e r  o f  f o r e i g n  
f l a g  f r e i g h t  s h i p s  c a l l  a t  l o c a t i o n s  l a r g e  a n d  s m a l l  
t h r o u g h o u t  t h e  s t a t e .  A g a i n ,  t h e s e  v e s e e l s  c a r r y  l a r g e  
q u a n t i t i e s  o f  h e a v y  f u e l ,  a n d  t h e y  h a v e  a  h i s t o r y  o f  c a u s i n g  
p o l l u t i o n  i n c i d e n t s ,  a l t h o u g h  n o t  a s  f r e q u e n t l y  a s  c r u i s e  
s h i p s .  T h e  m o s t  s e r i o u s  p o l l u t i o n  i n c i d e n t  i n  S o u t h e a s t  
A l a s k a ' s  h i s t o r y  w a s  c a u s e d  b y  s u c h  a  s h i p  s i n k i n g  I n  D i x o n  
E n t r a n c e ,  a n d  a  c o u p l e  o f  f r e i g h t  t r a m p e r s  h a v e  c a u s e d  
e n v i r o n m e n t a l  d a m a g e  I n  t h e  A l e u t i a n s  o v e r  t h e  p a s t  c o u p l e  o f  
y e a r s .



F i n a l l y ,  t h e  r a p i d l y  I n c r e a s i n g  s i z e  a n d  n u m b e r  o f  
" u n i n s p e c t e d '  f i s h i n g  v e s s e l s  b e a r i n g  t h e  U . S .  f l a g  w o r k i n g  
A l a s k a n  w a t e r s  a l s o  p o s e  a  s e r i o u s  t h r e a t ,  R e c e n t l y  o n e  s u c h  
v e s s e l  s a n k  i n  T o n g a s 3  N a r r o w s  i n  f r o n t  o f  t h e  o i l  t e r m i n a l s  
i n  K e t c h i k a n ,  c a u s i n g  t h e  l a r g e s t  o i l  s p i l l  i n  t h a t  c o m m u n i t y  
i n  m a n y  y e a r s .  B e c a u s e  t h e s e  v e s s e l s  h a v e  h a d  t h e  p o l i t i c a l  
a b i l i t y  t o  p r e v e n t  t h e m s e l v e s  f r o m  f a l l i n g  u n d e r  C o a s t  G u a r d  
i n s p e c t i o n ,  t h e y  u s u a l l y  f a l l  f a r  b e l o w  t h e  m a t e r i a l  
c o n d i t i o n ,  d a m a g e  c o n t r o l  c a p a b i l i t y ,  a n d  m a n n i n g  s t a n d a r d s  
o f  e v e n  t h e  f o r e i g n  f l a g  c r u i s e  s h i p s .  A g a i n  t h e s e  s h i p s  
p o s e  a  s u b s t a n t i a l  t h r e a t  t o  t h e  e n v i r o n m e n t ,  n o t  t o  m e n t i o n  
t h e  t h r e a t  t o  t h e  h e a l t h  a n d  s a f e t y  o f  t h e i r  c r e w s  a n d  
i n n o c e n t  b y - s t a n d e r a ,  y e t  t h e  t h r e a t  t h e y  p o s e  i s  b e i n g  
i g n o r e d .

A n o t h e r  o m i s s i o n ,  o r  m o r e  c o r r e c t l y  a  m i s - c l a s s i f i c a t i o n , 
w h i c h  w i l l  l e a d  t o  s e r i o u s  d e f i c i e n c i e s  i n  p o l l u t i o n  
p r e v e n t i o n  a n d  p r e p a r e d n e s s  p l a n n i n g  h a s  a l r e a d y  b e e n  
e n c o d i f i e d  i n  HB 5 6 7  w h i c h  w a s  p a s s e d  l a s t  y e a r ,  a n d  h a s  b e e n  
t h e  c a u s e  o f  f u r i o u s  r e g u l a t o r y  a c t i v i t y  s o  f a r  t h i s  y e a r .  
T h i s  i s  t h e  p r o f e s s i o n a l l y  u n a c c e p t a b l e  m i s t a k e  o f  d i v i d i n g  
o i l s  i n t o  t h e  c a t e g o r i e s  o f  c r u d e  o i l  a n d  n o n - c r u d e  o i l  f o r  
t h e  p u r p o s e  o f  a s s i g n i n g  p o l l u t i o n  r e g u l a t i o n  a p p l i c a b i l i t y .  
T h e  u s e  o f  t h e  w o r d i n g  c r u d e  a n d  n o n - c r u d e  w a s  a n  a p p a r e n t  
a t t e m p t  b y  t h e  l e g i s l a t u r e  t o  r e c o g n i z e  t h a t  c e r t a i n  n o n -  
p e r s i s t e n t  o i l s  c o m m o n  t o  t h e  A l a s k a n  t r a n s p o r t a t i o n  s y s t e m  
p o s e  a  l e s s e r  t h r e a t  t o  t h e  e n v i r o n m e n t  t h a n  d o e s  " A l a s k a n "  
c r u d e  o i l s .  T h i s  d i v i s i o n  t h e n  w a s  e s t a b l i s h e d  t o  a l l o w  f o r  
a  l e s s e r  d e g r e e  o f  f i n a n c i a l  r e s p o n s i b i l i t y  a n d  e v e n  
p r e v e n t i o n  a n d  p r e p a r e d n e s s  m e a s u r e s .

T h o s e  o f  u s  i n  t h e  o i l  p o l l u t i o n  b u s i n e s s  d i v i d e  o i l s  b y  
t h e r e  t e n d e n c y  t o  p o s e  t h r e a t s  t o  t h e  e n v i r o n m e n t .  T h e  t e r m s  
p e r s i s t e n t  a n d  n o n - p e r s i s t e n t  a r e  t h e  c l a s s i f i c a t i o n s  
n o r m a l l y  u s e  t o  d e t e r m i n e  t h e  g r o s s  e n v i r o n m e n t a l  t h r e a t  o f  a  
p r o d u c t .  V e  t e n d  t o  t h i n k  o f  c r u d e  o i l  a s  p e r s i s t e n t ,  
h o w e v e r ,  t h e r e  a r e  n u m e r o u s  e x a m p l e s  o f  c r u d e  o i l s  w h i c h  
e x h i b i t  c h a r a c t e r i s t i c s  s i m i l a r  t o  g a s o l i n e  o r  c a s e  h e a d  
o i l s .  V «  a l s o  t e n d  t o  t h i n k  o f  n o n - c r u d e  o i l s  a s  n o n -  
p e r s i s t e n t .  B u t  N u m b e r  6  o i l ,  B u n k e r  C ,  a n d  A s p h a l t  a r e  a l l  
e x a m p l e s  o f  n o n - c r u d e  o i l s  w h i c h  a r e  h i g h l y  p e r s i s t e n t  w h e n  
s p i l l e d  I n t o  t h e  m a r i n e  e n v i r o n m e n t .  I n  t h e  f i r s t  c a s e ,  
t h e r e  i s  l i t t l e  c o n c e r n  b e c a u s e  w e  d o  n o t  e x p e r i e n c e  v e r y  
l i g h t  c r u d e  o i l s  i n  t h e  A l a s k a n  t r a n s p o r t a t i o n  s y s t e m .  I n  
t h e  s e c o n d  c a s o ,  h o w e v e r ,  t h e r e  i s  v e r y  r e a l  c a u s e  f o r  
c o n c e r n ,  b e c a u s e  w e  e x p e r i e n c e  a l l  t h r e e  o f  t h e  p r o d u c t s  
m e n t i o n e d  w i t h  r e l a t i v e  f r e q u e n c y  i n  A l a s k a .

I n  o u r  v i e w ,  t h e  t h r e a t  t o  t h e  e n v i r o n m e n t  p o s e d  b y  a  s p i l l  
o f  1 0 0 , 0 0 0  g a l l o n s  o f  h e a v y  f u e l  o i l  o r  a s p h a l t  i s  r o u g h l y  
s i m i l a r  t o  a  1 0 0 . 0 0 0  g a l l o n  s p i l l  o f  " A l a s k a n "  c r u d e  o i l .



I f  y o u  j u d g e  t h e  t h r e a t  t o  t h e  e n v i r o n m e n t  b y  t h e  r e l a t i v e  
p e r s i s t e n c e  o f  t h e  p r o d u c t ,  y o u  c a n  s e e  h o w  f o o l i s h  i t  i s  f o r  
t h e  s t a t e  t o  t r e a t  o i l s  o f  r e l a t i v e l y  e q u a l  p e r s i s t e n c e  a s  a  
l e s s e r  t h r e a t  t h a n  ' A l a s k a n '  c r u d e  o i l .  Y e t  t h i s  i s  e x a c t l y  
t h e  s i t u a t i o n  c r e a t e d  b y  t h e  w o r d i n g  o f  HB 5 6 7 .  T h i s  I s  
a n o t h e r  e x a m p l e  o f  t r y i n g  t o  b e  o v e r  t e c h n i c a l  I n  w r i t i n g  l a w  
w h e n  y o u  h a v e  l i t t l e  p r o f e s s i o n a l  k n o w l e d g e  o f  t h e  s u b j e c t  a t  
h a n d .

O u r  r e a s o n  f o r  m e n t i o n i n g  t h i s  l a s t  i t e m  i s  t o  i l l u s t r a t e  t h e  
a l m o s t  i m p o s s i b l e  r e g u l a t o r y  c o m p l i a n c e  c l i m a t e  w h i c h  i s  
b e i n g  d e v e l o p e d  b y  t h e  S t a t e  o f  A l a s k a .  W h i l e  A l a s k a  h a s  
l e a d  t h e  p a c k  i n  c r e a t i n g  a n  i m p o s s i b l e  c o m p l i a n c e  c l i m a t e ,  
i t  i s  n o t  a l o n e .  A l l  o f  t h e  o t h e r  j u r i s d i c t i o n s  c o n s i d e r i n g  
t h e  P a c i f i c  O c e a n  R e s o u r c e s  C o m p a c t  a r e  w o r k i n g  t o w a r d  
e q u a l l y  i m p o s s i b l e  r e g u l a t i o n s .

I t  i s  o u r  h o p e  t h a t  b y  p l a c i n g  t h e  a u t h o r i t y  f o r  f u r t h e r  
d e v e l o p m e n t  o f  p o l l u t i o n  p r e v e n t i o n  a n d  r e s p o n s e  r e g u l a t i o n s  
u n d e r  a  s i n g l e  j u r i s d i c t i o n ,  we  w i l l  b e  a b l e  t o  t h e n  w o r k  
w i t h  t h a t  j u r i s d i c t i o n  t o  a c h i e v e  a  m o r e  r a t i o n a l  a n d  
p r o f e s s i o n a l  a p p r o a c h  t o  c o n t r o l l i n g  t h e  t h r e a t  p o s e d  b y  t h e  
t r a n s p o r t a t i o n  o f  o i l s  a n d  h a z a r d o u s  m a t e r i a l s  t h a n  i s  
c u r r e n t l y  p o s s i b l e .

I t  i s  a l s o  o u r  h o p e  t h a t  i n  t h e  e v e n t  t h i s  C o m p a c t  l a  n o t  
e s t a b l i s h e d  i n  t h e  v e r y  n e a r  f u t u r e ,  t h a t  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e  w i l l  r e v i s i t  t h e  l e g i s l a t i o n  p a s s e d  i n  t h e  w a k e  
o f  t h e  E X X O N  V A L D E Z ,  a s s e s s  t h e  d a m a g e  w h i c h  t h o s e  l a w s  a n d  
s u b s e q u e n t  r e g u l a t i o n s  a r e  d o i n g  t o  A l a s k a n  b u s i n e s s e s ,  a n d  
m a k e  a d j u s t m e n t s  w h i c h  i m p r o v e  t h e  r e g u l a t o r y  c o m p l i a n c e  
c a p a b i l i t i e s  o f  o u r  b u s i n e s s e s  w i t h o u t  c o m p r o m i s i n g  
e n v i r o n m e n t a l  p r o t e c t i o n .

r e a d y  t o  a s s i s t  y o u  i n  a n y  w a y  
g o a l s  s t a t e d  a b o v e .

O u r  o r g a n i z a t i o n  s t a n d s
e v e  t h e

M a n a g e r
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S e n a t o r  Sam C o t t e n  M a rch  1 4 ,  1 9 9 1
A l a s k a  S t a t e  L e g i s l a t u r e
P .O .  B o x  V
S t a t e  C a p i t o l
J u n e a u ,  AK. 9 9 8 1 1

D e a r  S e n a t o r  C o t t e n :

We w e r e  a w a r e  o f  a  c o m p a c t  b e i n g  w o r k e d  o n  b y  t h e  P a c i f i c  C o a s t  
s t a t e s  a n d  t h e  P r o v i n c e  o f  B r i t i s h  C o l u m b i a ,  h o w e v e r  i n f o r m a t i o n  
w a s  s o m e w h a t  s c a r c e .  We a r e  v e r y  a p p r e c i a t i v e  o f  h a v i n g  b e e n  
b r o u g h t  u p  t o  s p e e d  o n  t h e  s t a t u s  o f  t h e  c o m p a c t  a n d  o f  S e n a t e  B i l l  
N o .  1 0 2 .  We h a v e  r e v i e w e d  SB 1 0 2  a n d  f i n d  b o t h  a g r e e m e n t s  an d  
d i s a g r e e m e n t s  w i t h  t h e  b i l l .

T h i s  b i l l ,  a s  w i t h  HB 5 6 7  o f  1 9 9 0 ,  f a i l s  t o  r e c o g n i z e  t h e  l a r g e s t
p o t e n t i a l  f o r  a  m a j o r  o i l  s p i l l  i n  A l a s k a  o r  m e m b e r s  o f  t h e  
c o m p a c t .  C e r t a i n l y  t h e  E x x o n  V a l d e z  m ade a n  i m p r e s s i o n ,  b u t  
h i s t o r i c a l l y  how  m any t a n k s h i p s  h a v e  h a d  m a j o r  s p i l l s  i n  t h e  l a s t  
12  y e a r s ?  How m a n y  l a r g e  f r e i g h t  v e s s e l s  a n d  f o r e i g n  f l a g  
p a s s e n g e r  v e s s e l s  h a v e  h a d  m a j o r  s p i l l s ?  A r e v i e w  o f  U . S .  C o a s t
G u a r d  r e c o r d s  w i l l  s h o w  a  v e r y  r e a l  l i s t .  I n  S o u t h e a s t  A l a s k a  an d
t h e  n e a r b y  C a n a d i a n  w a t e r s  i n  r e c e n t  y e a r s  -  t h e  L e e  Wang Z i n ,  t h e  
S u n d a n c e r ,  t h e  N o r t h  S t a r ,  j u s t  t o  nam e a  f e w  w h o h a v e  g r o u n d e d  a n d  
s p i l l e d  o i l  i n t o  t h e  w a t e r .  N o ,  t h e y  a r e  n o t  c a r r y i n g  c r u d e  o i l ,  
b u t  t h e y  a l l  c a r r y  a n d  u s e  h e a v y  b u n k e r  o i l  ( p e r s i s t e n t ) . Som e o f  
t h e  o l d  a n d  t h e  m a j o r i t y  o f  t h e  n e w  f o r e i g n  f l a g  p a s s e n g e r  v e s s e l s  
c a r r y  i n  t h e  n e i g h b o r h o o d  o f  1 , 0 0 0 , 0 0 0  g a l l o n s  o f  t h i s  h e a v y  o i l .  
D u r i n g  t h e  su m m er  t h e y  t r a n s i t  t h r o u g h o u t  S o u t h e a s t  A l a s k a ,  P r i n c e  
W i l l i a m  S o u n d ,  S e w a r d ,  a n d  i n t o  A n c h o r a g e .  T h e y  d o  n o t  h a v e  
o n b o a r d  a n y  m a j o r  o i l  r e s p o n s e  e q u i p m e n t .
S c e n a r i o :  A t  0 2 0 0  o n  a  su m m er  m o r n i n g  t h e  f o r e i g n  f l a g  p a s s e n g e r
v e s s e l  R o t t e r d a m  g r o u n d s  o n  a  c h a r t e d  p i n n a c l e  i n  t h e  v i c i n i t y  o f  
t h e  e n t r a n c e  t o  G l a c i e r  B a y ,  A l a s k a .  Two f u e l  t a n k  c o m p a r t m e n t s  
h a v e  been  h o l e d  a n d  h e a v y  b u n k e r  o i l  i s  l e a k i n g .  W e a t h e r  i s  
S o u t h e a s t e r l y  w i n d s  3 0  k t s  w i t h  g u s t  t o  4 0 ;  t i d e  i s  f l o o d i n g .  
T h e r e  a r e  1 2 0 0  p a s s e n g e r s  o n b o a r d  a n d  t h e  v e s s e l  h a s  a  1 5  d e g r e e  
l i s t .
W i t h  t h i s  s c e n a r i o ,  w e  h a v e  s e a r c h  a n d  r e s c u e  -  1 8 0 0  p e r s o n s  
( p a s s e n g e r s  a n d  c r e w )  i n  j e o p a r d y ,  a  g r o u n d e d  v e s s e l  t h a t  may o r  
m ay n o t  b e  s a l v a g e a b l e ,  o i l  i n  t h e  w a t e r  a n d  t h e  p o t e n t i a l  f o r  a  
l o t  m o r e  o i l .  T h e y  h a v e  n o  C - P l a n s ,  n o  r e s p o n s e  e q u i p m e n t ,  n o  
t r a i n e d  p e r s o n n e l  t o  r e s p o n d ,  a n d  m in im u m  l i a b i l i t y  i n s u r a n c e  f o r  
c l e a n - u p .  T h i s  o i l  w i l l  b e  a r o u n d  f o r  a  l o n g  t i m e  a n d  t h e  i m p a c t  
w i l l  b e  t r e m e n d o u s  a n d  s o  w i l l  t h e  p u b l i c  o u t r a g e .  Why a r e n ' t  
t h e s e  v e s s e l s  r e q u i r e d  t o  c o m p l y  w i l l  b e  t h e  q u e s t i o n ?



O t h e r  o c e a n g o i n g  f r e i g h t  v e s s e l s ,  i n c l u d i n g  f i s h  p r o c e s s o r s ,  v i s i t  
p o r t s  y e a r  r o u n d  f r o m  K e t c h i k a n  t o  D u t c h  H a r b o r  a n d  t h e  P r i b i l o f s .  
T h e s e  v e s s e l s  m e e t  t h e  m inim um  f e d e r a l  p o l l u t i o n  p r e v e n t i o n  
r e g u l a t i o n s  b u t  c a r r y  v e r y  l i t t l e  o i l  r e s p o n s e  e q u i p m e n t  o n b o a r d .  
I f  o n e  o f  t h e s e  v e s s e l s  g r o u n d e d ,  t h e r e  w o u l d  b e  l i t t l e  t o  no  
c o n t a i n m e n t  o f  h e a v y  o i l  b y  t h e  s p i l l e r .
T h e  a b o v e  n o t e d  v e s s e l s  n e e d  t o  b e  a d d e d  t o  t h e  d e f i n i t i o n s  u n d e r  
A r t i c l e  I I  a n d  t h e y  n e e d  t o  b e  r e g u l a t e d ,  a s  t h e y  a r e  t h e  b i g g e s t  
t h r e a t  t o  t h e  w a t e r s  o f  A l a s k a  a n d  t h e  m em b e r s  o f  t h e  c o m p a c t .  
ADEC a p p e a r s  u n w i l l i n g  t o  a c k n o w l e d g e  t h e s e  v e s s e l s  a s  p o t e n t i a l  
t h r e a t s ,  b u t  t h e  c o m p a c t  s h o u l d ,  b e c a u s e  t h e y  a r e  t h r e a t s .

A s  n o t e d  i n  y o u r  c o v e r  l e t t e r ,  w e  a g r e e  a n  e x e m p t i o n  s h o u l d  b e  m ade  
f o r  t a n k  b a r g e s  t r a n s p o r t i n g  n o n - c r u d e  p e t r o l e u m  p r o d u c t s  t o  
c o m m u n i t i e s .  We r e c o m m e n d  t h a t  i n s t e a d  o f  d e a d w e i g h t  t o n n a g e  t h a t  
v e s s e l  e x e m p t i o n  b e  b a s e d  o n  t h e  b a r g e  c a p a c i t y .  We w o u ld  
r e c o m m e n d  t a n k  b a r g e s  t r a n s p o r t i n g  n o n - p e r s i s t e n t  o i l 3  ( g a s o l i n e ,  
k e r o s e n e ,  d i e s e l )  o f  n o t  m o r e  t h a n  5 0 , 0 0 0  b a r r e l s  b e  e x e m p t e d .  
T a n k  b a r g e s  a r e  p r e s e n t l y  u n d e r  i n s p e c t i o n  a n d  m o n i t o r e d  b y  t h e  
U . S .  C o a s t  G u a r d  f o r  s a f e t y ,  m a n n i n g ,  a n d  p o l l u t i o n  p r e v e n t i o n .  
T h e y  c a r r y  o n b o a r d  p o l l u t i o n  c o n t a i n m e n t  e q u i p m e n t ,  p e r s o n n e l  a r e  
l i c e n s e d / d o c u m e n t e d ,  a n d  p e r s o n n e l  a r e  t r a i n e d  i n  o i l  s p i l l  
r e s p o n s e .

We a g r e e  w i t h  t h e  u n i f o r m i t y  o f  s t a n d a r d s ,  a s  we t r a n s p o r t  n o t  o n l y  
p e t r o l e u m  p r o d u c t s  b u t  d e c k  c a r g o  a s  w e l l  t o  a n d  f r o m  S o u t h c e n t r a l ,  
W e s t e r n ,  a n d  S o u t h e a s t  A l a s k a .  R e q u i r i n g  o n l y  o n e  s p i l l  C - P l a n  f o r  
p e t r o l e u m  p r o d u c t s  f o r  t h e  P a c i f i c  r e g i o n  w o u l d  b e  i d e a l .  T h e r e  
a r e  s o m e  s t a n d a r d s  t h a t  w o u l d  b e  d i s a d v a n t a g e o u s  t o  i n d u s t r y  a n d  
w e h a v e  a  d i s a g r e e m e n t  w i t h .  E s t a b l i s h i n g  r o u t e s  t h a t  m ay e x c l u d e  
t r a n s i t  a t  n i g h t  o r  d i c t a t e  w h e r e  a c l a s s  o f  v e s s e l  m u s t  n a v i g a t e /  
i n s p e c t i o n  s t a n d a r d s  f o r  u n i n s p e c t e d  v e s s e l s ;  m a n n i n g  o f  v e s s e l s .  
T h e  i n t e n t  o f  e s t a b l i s h i n g  s o m e  o f  t h e s e  s t a n d a r d s  i s  w e l l  m e a n i n g  
h o w e v e r  i n d u s t r y  m u s t  b e  i n c l u d e d  i n  a n y  f i n a l i z a t i o n  o f  c o m p a c t  
r e g u l a t i o n s .  R e s e a r c h  a n d  s t u d i e s  s h o u l d  b e  d o n e  u t i l i z i n g  a l l  
d a t a  a v a i l a b l e  a n d  s u p p o r t  a g e n c i e s  ( A r t i c l e  V I I I )  s h o u l d  n o t  b e  
a g e n c i e s  o f  s i g n a t o r y  p a r t i e s .  P a r t i e s  o u t s i d e  t h e  c o m p a c t  s h o u l d  
b e  e m p l o y e d  t o  d o  t h e  r e s e a r c h ,  a s  s t a t e  a g e n c i e s  t e n d  t o  b e  
p a r t i a l  t o  t h e  s t a t e  g o v e r n m e n t  a n d  i t s  n e e d s ,  r a t h e r  t h a n  t h e  
n e e d s  o f  t h e  o v e r a l l  p e o p l e ,  i n c l u d i n g  i n d u s t r y .

T h e s e  a r e  t h e  i m m e d i a t e  c o n c e r n s  o f  SB 1 0 2  t h a t  w e  h a v e .  I f  w e  c a n  
b e  o f  f u r t h e r  a s s i s t a n c e  i n  t h i s  m a t t e r ,  p l e a s e  d o  n o t  h e s i t a t e  t o  
c a l l  u p o n  u s .

S i n c e r e l y ,

c c :  S e n a t o r  E l i a s o n



PA CIFIC O C E A N  R E S O U R C E S  C O M P A C T

A c o m p a c t  i s  a  m u l t i - s t a t e  a g r e e m e n t  c o n s e n t e d  t o  b y  C o n g r e s s ,  
t h r o u g h  w h i c h  s t a t e s  f o r m  a  g o v e r n i n g  b o d y  p e r t a i n i n g  t o  i s s u e s  o f  
r e g i o n a l  c o n c e r n .  M u l t i - s t a t e  c o m p a c t s  h a v e  b e e n  u s e d  t o  a d d r e s s  
p r o b l e m s  s u c h  a s  a i r  p o l l u t i o n ,  l a n d  u s e  p l a n n i n g ,  a n d  w a t e r  
a l l o c a t i o n .  T h e  o n e  c o n s i s t e n t  t h e m e  o f  a l l  m u l t i - s t a t e  c o m p a c t s  
i s  t h e  p r e s e n c e  o f  a  r e g u l a t o r y  p r o b l e m  w h i c h  t r a n s c e n d s  s t a t e  
b o u n d a r i e s .  I n  t h e  c a s e  o f  t h e  p r o p o s e d  P a c i f i c  O c e a n  R e s o u r c e s  
C o m p a c t ,  t h e  s t a t e s  o f  A l a s k a ,  C a l i f o r n i a ,  H a w a i i ,  O r e g o n ,  a n d  
W a s h i n g t o n  ( a n d  p o t e n t i a l l y  B r i t i s h  C o l u m b i a  a s  a  n o n - v o t i n g  
m em b er)  w o u l d  j o i n  i n  a  m u l t i - s t a t e  c o m p a c t  f o r  t h e  p u r p o s e  o f  t h e  
r e g u l a t i o n  o f  s h i p m e n t s  o f  o i l  a n d  h a z a r d o u s  s u b s t a n c e s  w h i c h  
i m p a c t  t h e  r e g i o n .  T h e  C o m p a c t  d o e s  n o t  a d d r e s s  r e s o u r c e  
m a n a g e m e n t  o r  a l l o c a t i o n ,  o r  t h e  r e g u l a t i o n  o f  f i s h e r i e s .

I n  s t r u c t u r e ,  c o m p a c t s  a r e  f o r m a l  a g r e e m e n t s  e n a c t e d  b y  s t a t u t e  i n  
t h e  l e g i s l a t u r e s  o f  t h e  s e p a r a t e  s t a t e s — t h e  w o r d i n g  o f  e a c h  
s t a t e ' s  s t a t u t e  i s  e s s e n t i a l l y  t h e  s a m e .  O n c e  r a t i f i e d  b y  e a c h  
s t a t e  a n d  a p p r o v e d  b y  C o n g r e s s ,  t h e  c o m p a c t  c a n n o t  b e  a l t e r e d ,  
r e p e a l e d ,  r e v o k e d  o r  i g n o r e d  b y  a  m e m b e r  s t a t e .  B e c a u s e  i t  i s  
a p p r o v e d  b y  C o n g r e s s ,  t h e  c o m p a c t  i s  a  f e d e r a l  r a t h e r  t h a n  s t a t e  
l a w  a s  i t  r e l a t e s  t o  l e g a l ,  C o n s t i t u t i o n a l  o b j e c t i v e s .  A s a  r e s u l t  
o f  C o n g r e s s i o n a l  a p p r o v a l  w h i c h  b e s t o w s  f e d e r a l  a u t h o r i t y ,  a  m u l t i ­
s t a t e  c o m p a c t ,  b y  d e f i n i t i o n ,  d o e s  n o t  i n t e r f e r e  w i t h  i n t e r s t a t e  
c o m m e r c e .  T h e r e f o r e ,  t h e  m u l t i - s t a t e  c o m p a c t  a g e n c y  c a n  a d d r e s s  
r e s o u r c e  p r o b l e m s  w i t h  r e g u l a t i o n s  t h a t  c o m p a c t  m e m b e r s  c o u l d  n o t  
d o  a s  i n d i v i d u a l  s t a t e s .

T h e  P a c i f i c  O c e a n  R e s o u r c e s  C o m p a c t  a s  c u r r e n t l y  p r o p o s e d  w i l l  h a v e  
t h r e e  m e m b e r s  f r o m  e a c h  o f  t h e  s t a t e s  o f  A l a s k a ,  C a l i f o r n i a ,

M u l t i - S t a t e  c o m p a c t s

M uch o f  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h i s  o v e r v i e w  
s u m m a r i z e s ,  H a r r y  B a d e r ,  " P o t e n t i a l  U t i l i t y  o f  a n d  I n t e r s t a t e  
C o m p a c t  a s  a  V e h i c l e  f o r  O i l  S p i l l  P r e v e n t i o n  a n d  R e s p o n s e , "  a n d  
A l i s o n  R i e s e r ,  " F e d e r a l  P r e - E m p t i o n  C o n s i d e r a t i o n s  f o r  S t a t e  O i l  
S p i l l  P r e v e n t i o n  a n d  R e s p o n s e  A r r a n g e m e n t s , "  i n  A l a s k a  O i l  S p i l l  
C o m m i s s i o n ,  S P I L L .  T h e  W r e c k  o f  t h e  E x x o n  V a l d e z . A p p e n d i x  M, S t a t e  
o f  A l a s k a ,  F e b r u a r y  1 9 9 0 .

2 F o r  e x a m p l e ,  m a ry  o f  t h e  r e g u l a t i o n s  A l a s k a  e n a c t e d  i n  1 9 7 6  
c o n c e r n i n g  o i l  t a n k e r  s a f e t y  s t a n d a r d s ,  t h e  c o a s t a l  p r o t e c t i o n  
f u n d ,  a n d  t a n k e r  s e a r c h e s  t h a t  w e r e  p r o h i b i t e d  i n  C h e v r o n  v . 
Hammond i n  1 9 7 9 ,  o r  r e m o v e d  f r o m  s t a t u t e  a f t e r  R a v  v .  A t l a n t i c , 
c o u l d  t h e o r e t i c a l l y  h a v e  b e e n  p e r m i t t e d  h a d  t h e y  b e e n  e n a c t e d  b y  
a  c o m p a c t  t o  w h i c h  A l a s k a  w a s  a  m e m b e r .



H a w a i i ,  O r e g o n ,  a n d  W a s h i n g t o n .  F i s c a l  s u p p o r t  o f  t h e  c o m p a c t  
a g e n c y  i s  i n  p r o p o r t i o n  t o  e a c h  s t a t e ' s  p o r t i o n  o f  t h e  t o t a l  g r o s s  
s t a t e s '  p r o d u c t  w i t h  n o  s t a t e  p a y i n g  m o r e  t h a n  5 0  p e r c e n t  o r  l e s s  
t h a n  t e n  p e r c e n t  o f  t h e  a g e n c y ' s  a n n u a l  b u d g e t .  S e l e c t i o n  a n d  
c o m p e n s a t i o n  o f  e a c h  s t a t e ' s  m e m b e r s  i s  t h e  d i s c r e t i o n  o f  t h e  
s t a t e s .

B e n e f i t s  t o  A l a s k a  o f  J o i n i n g  t h e  P a c i f i c  O c e a n  R e s o u r c e s  C o m p a c t

A l a s k a  c a n  b e n e f i t  i n  n u m e r o u s  w a y s  f r o m  j o i n i n g  t h e  P a c i f i c  
c o m p a c t .  T h e  p r i m a r y  b e n e f i t  i s  e n h a n c e d  s t a t e  s o v e r e i g n t y  o v e r  
i s s u e s  o f  c r i t i c a l  i m p o r t a n c e  t o  t h e  s t a t e  s u c h  a 3  t h e  p r e v e n t i o n  
o f  o i l  a n d  h a z a r d o u s  w a s t e  s p i l l s ,  t r a n s p o r t a t i o n  o f  o i l  a n d  
h a z a r d o u s  w a s t e s ,  o i l  s p i l l  c o n t i n g e n c y  p l a n n i n g ,  a n d  e n v i r o n m e n t a l  
m o n i t o r i n g  a n d  r e s e a r c h .  B y  f o r m i n g  a  m u l t i - s t a t e  c o m p a c t  a p p r o v e d  
b y  C o n g r e s s ,  r e g u l a t o r y  a u t h o r i t y  t h a t  w a s  p r e v i o u s l y  t h e  e x c l u s i v e  
d o m a i n  o f  t h e  f e d e r a l  g o v e r n m e n t  i s  t r a n s f e r r e d  t o  t h e  c o m p a c t  
a g e n c y .  O f  p a r t i c u l a r  r e l e v a n c e  t o  t h e  P a c i f i c  c o m p a c t  i s  t h e  
j u r i s d i c t i o n  o v e r  t h e  o c e a n  w a t e r s  f r o m  t h e  s t a t e ' s  t h r e e - m i l e  
l i m i t  t o  t h e  2 0 0 - m i l e  l i m i t .  R e g i o n a l  s p i l l  r e s p o n s e  a n d  
p r e v e n t i o n  c o n t i n g e n c y  p l a n n i n g  w o u l d  b e  e x t e n d e d  i n t o  t h i s  2 0 0 -  
m i l e  z o n e .  T h e  c o m p a c t  a g e n c y  w i l l  h a v e  t h e  a u t h o r i t y  t o  r e g u l a t e  
a c t i v i t i e s  r e l a t e d  t o  o i l  a n d  h a z a r d o u s  s u b s t a n c e s  w i t h i n  t h i s  
z o n e .

O f  p a r t i c u l a r  c o n c e r n  t o  A l a s k a  i s  t h e  c o m p a c t ' s  a b i l i t y  t o  
i n f l u e n c e  o r  r e g u l a t e  a s p e c t s  o f  o i l  t a n k e r  t r a n s p o r t a t i o n  s u c h  a s  
t a n k e r  d e s i g n ,  t u g  e s c o r t s ,  s a f e t y  e q u i p m e n t ,  a n d  c r e w  s i z e  a n d  
t r a i n i n g .  U n d o u b t e d l y ,  t h e  m u l t i - s t a t e  c o m p a c t  w i l l  h a v e  g r e a t e r  
a u t h o r i t y  t h a n  t h e  i n d i v i d u a l  s t a t e s  c u r r e n t l y  h a v e .  T o  t h e  e x t e n t  
t h a t  t h e  c o m p a c t  r e g u l a t e s  r e g i o n a l  N o r t h  S l o p e  t a n k e r  t r a f f i c ,  t h e  
c o m p a c t  w o u l d  n o t  c o n f l i c t  w i t h  t h e  f e d e r a l  P o r t s  a n d  W a t e r w a y s  
S a f e t y  A c t  w h i c h  s e t s  t a n k e r  s a f e t y  s t a n d a r d s  t o  a v o i d  
i n t e r n a t i o n a l  c o n f l i c t s .  H o w e v e r ,  t h i s  r e g u l a t o r y  a u t h o r i t y  w o u l d  
b e  c o n t i n g e n t  u p o n  N o r t h  S l o p e  t a n k e r  t r a f f i c  c o n t i n u i n g  t o  b e  
c o n f i n e d  t o  t h e  c o m p a c t  r e g i o n  a s  a  r e s u l t  o f  t h e  e x p o r t  b a n .  
C e r t a i n  a s p e c t s  o f  t a n k e r  s t a n d a r d s  s u c h  a s  d o u b l e  h u l l s ,  i s  l i k e l y  
t o  r e c e i v e  l e g a l  c h a l l e n g e  a s  a  r e s u l t  o f  q u e s t i o n s  r e m a i n i n g  f r o m  
R a v  v .  A t l a n t i c  R i c h f i e l d  C om pany  a n d  C h e v r o n  v .  H am m ond.

I n  a d d i t i o n  t o  e s t a b l i s h i n g  u n i f o r m  v e s s e l  s a f e t y  s t a n d a r d s ,  t h e  
c o m p a c t  w i l l  h a v e  t h e  a u t h o r i t y  t o  c o o r d i n a t e  t h e  o i l  a n d  h a z a r d o u s  
s u b s t a n c e  s p i l l  r e s p o n s e  p l a n s  a n d  p r o g r a m s  o f  t h e  s t a t e s ,  f e d e r a l  
a g e n c i e s  a n d  p r i v a t e  o r g a n i z a t i o n s .  T h e  c o m p a c t  a l s o  e s t a b l i s h e s  
r e q u i r e m e n t s  f o r  t h e  s u b m i s s i o n  a n d  a p p r o v a l  o f  c o n t i n g e n c y  p l a n s

I n  t h e  e a r l y  1 9 8 0 s ,  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  Game 
c o m p l e t e d  a  s t u d y  o n  t h e  p o t e n t i a l  e f f e c t i v e n e s s  o f  m u l t i - s t a t e  
c o m p a c t s  a n d  c o n c l u d e d  t h a t  t h e y  o f f e r  l i t t l e  b e n e f i t .  S i n c e  t h a t  
t i m e ,  h o w e v e r ,  t h e  l a w s u i t  S e a t t l e  M a s t e r  B u i l d e r s  v .  P a c i f i c  
N o r t h w e s t  P o w e r  a n d  C o n s e r v a t i o n  C o u n c i l  7 8 6  F . 2 d .  1 3 5 9  ( 1 9 8 6 ) ,  
e x p l i c i t l y  e s t a b l i s h e d  t h e  a u t h o r i t y  o f  m u l t i - s t a t e  c o m p a c t s .



f o r  v e s s e l s  t r a n s p o r t i n g  o i l  a n d  h a z a r d o u s  s u b s t a n c e s  i n  t h e  
c o m p a c t  z o n e .  T h e s e  r e q u i r e m e n t s  m u s t  b e  a t  l e a s t  a s  s t r i n g e n t  a s  
t h o s e  r e q u i r e d  u n d e r  t h e  f e d e r a l  o i l  S p i l l  P o l l u t i o n  A c t  o f  1 9 9 0 .

A l a s k a ' s  s p h e r e  o f  i n f l u e n c e  w o u l d  a l s o  b e  s i g n i f i c a n t l y  i n c r e a s e d  
b e c a u s e  A l a s k a  w o u l d  c o m p r i s e  o n e - f i f t h  o f  t h e  v o t i n g  p o w e r  w i t h i n  
t h e  c o m p a c t  a g e n c y  w i t h  e a c h  p a r t y  h a v i n g  o n e  v o t e .  I n  c o n t r a s t ,  
A l a s k a  h o l d s  l e s s  t h a n  o n e  h a l f  p e r c e n t  o f  v o t i n g  p o w e r  i n  
C o n g r e s s .

I n  g e n e r a l ,  i n d u s t r y  h a s  e x p r e s s e d  s u p p o r t  f o r  t h e  u n i f o r m  s e t  o f  
s t a n d a r d s  t h a t  w o u l d  r e s u l t  f r o m  t h e  C o m p a c t .  F o r  e x a m p l e ,  o n l y  
o n e  v e s s e l  c o n t i n g e n c y  p l a n  w o u l d  b e  r e q u i r e d  t o  o p e r a t e  i n  t h e  
r e g i o n .  S i m i l a r  l e g i s l a t i o n  h a s  b e e n  i n t r o d u c e d  i n  t h e  s t a t e s  o f  
C a l i f o r n i a ,  H a w a i i ,  O r e g o n  a n d  W a s h i n g t o n .

G. F a y  
2 / 1 / 9 1
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FINAL

Federal Courts, in the past decade, have breathed renewed vitality into 
compact clause theory. This judicial activity, coupled with recent creative 
applications ot the compact clause by Congress to mounting regional problems, 
oilers the state of Alaska a wide range of options which permits conduct otherwise 
prohibited within the stream of interstate commerce.

Through compact, the state can achieve enhanced sovereignty via 
regulations which have the force of federal law and exert a controlling influence 
over federal agency conduct. Compacts also permit the pooling of resources 
generating the synergistic effect of creating a sum greater than its parts.
Compacts also can be designed to increase responsiveness to local needs.

This paper addresses the utility of compacting as a means for protecting 
natural resources, notably the abundant fishery, through enhanced regulation of 
oil transshipment in Pacific waters and terrestrial pipelines, terminal operations, 
and production areas. The application of compact concepts in this analysis is, 
therefore, directed toward resource protection, not resource allocation. Thus, the 
involved states should find little opportunity for internal conflict within the 
compact structure.

I. P R O S P E C T U S



II. I N T R O D U C T I O N

Alaska has assumed a premiere role as nation's steward by virtue of the 
incalculable natural resource wealth within her borders. Whether those resources 
are unscathed wilderness, alluring placer deposits, the oil which drives industry, or 
the remarkable yet still not entirely understood anadromous fish, these resources 
are Alaskan from whom the future of a nation is fashioned. Due to the 
importance of these resources to all American, Alaska has often been forced to 
accept resource policies not of her own choosing. It is incumbent upon this state to 
protect its sovereignty by demonstrating a willingness and an ability to ensure the 
protection and wise use of resources vital to both Alaska and the rest of the 
country. Pursuant to this end, leaders in the state must apply proven mechanisms 
in innovative ways which will enable the state to emblazon her own vision to her 
own future.

The interstate compact is a potentially valuable instrument for ensuring 
Alaska’s rightful place as chief architect or resources planning management. As 
U.S. Supreme Court Justice Felix Frankfurter championed in a 1925 Yale Law 
Review article, "Conservation of natural resources is thus making a major demand 
on American statesmanship. An exploration of the possibilities of the compact 
idea furnishes a partial answer to one of the most intricate and comprehensive of 
all American problems." Indeed, the federal judiciary recently heralded the 
compact as an "...innovative system of cooperative federalism..." in which states 
can substantively participate in natural resource decision making. Seattle Master 
Builders v. Pacific Northwest Power and Conservation Council 786 F.2d. 1359 
11986).

There are basically two types of compacts which can take on any one or part 
of three forms. The traditional compact is the multi-state agreement. A newer 
type, pioneered under the Delaware River Compact is a multi-state/federal



organization. The forms of compact may be a self-sustaining service compact such 
as the New York Port Authority, which operates the New York City commercial 
port, or the nonregulatory cooperative management agreement such as the 
Atlantic States Fisheries Commission, 56 Stat.267( 1942), or a regulatory compact 
with substantive teeth such as the Northwest Power Planning Council, 16 USC 
839. An effective compact among the Pacific states and provinces for the 
regulation of oil shipments would most effectively be an amalgamation of the 
regulatory and management forms.

Alaska is no stranger to the compact. Indeed the state is currently a 
partner in seventeen compact organizations, such as the Pacific States Fisheries 
Compact and the Interstate Oil and Gas Compact. AJ1 of these compacts, 
however, predate the judicial pronouncements which brought forth the new 
principles enabling compacts to serve as dispensers of federal law; therefore, our 
state’s current agreements lack the ability to be an effective forum for enforcing 
Alaska’s appropriate role in resource management.
III. P R O S P E C T S

WHAT IS A COMPACT?
A compact is a multi-state agreement, (or multi-state/federal agreement) 

consented to by Congress, whereby states may coalesce to form an authoritative 
body governing issues of regional concern. They have been employed to solve 
problems of air pollution, land use planning, water allocation, and a myriad of 
other applications. The one consistent theme, always, is the presence of a 
regulatory problem with transcends state boundaries.

The constitutional basis for compacts is found in article, I, section 10 clause
3. which holds that "... no state shall, without the Consent of Congress...enter into 
any Agreement or Compact with another state or with a foreign power." Through 
this simple clause, the Constitution recognizes the inherent sovereign power of



states to form agreements aimed at regional problem solving. Because a compact 
is essentially a contract between states, the basic tenets of contract law have 
traditional been applied to compact relationships. Pursuant to these agreements, 
the Supreme Court has confirmed that states have the ability to delegate their 
political powers to, and to devise financing for, the activities contemplated by 
compacts. Dyerv. Sims 341 US 22 (1951).

Because Congressional consent transforms compact provisions into federal 
law, compacts can authorize state conduct which would otherwise be 
constitutionally invalid. Cuyler v. Adams 449 US 433 (1981) and Intake Water 
Company v. Yellowstone River Compact 590 F.Supp. 293 (1983).

In structure, compacts are formal documents made between the states in an 
identifiable text. This document is enacted by statute in the legislatures of the 
separate states. The wording of these statutes must be essentially the same for 
each state. Once ratified by the requisite states and approved by Congress, the 
compact cannot be altered, repealed, revoked or ignored by a member state. 
Disputes arising under compacts are taken to the federal courts, not state courts, 
tor final interpretation. Unlike reciprocal agreements, the statutes ratifying 
compacts are conditioned upon conduct by the members. Seattle Builders at 1372. 

WHAT ARE THE POWERS OF A COMPACT?
Because a compact is approved by congress, the compact is federal, not 

state, law for consideration of Constitutional objections. Cuyler at 438. Therefore, 
a compact cannot, by definition, be a state law impermissibly interfering with 
interstate commerce or federal supremacy interests, nor do traditional pre-emption 
problems apply. This transformation occurs because Congress, in approving the 
agreement, exercises its legislative power that the compact threatens to encroach 
upon, and declares the compact to be consistent with Congress's supreme power in 
that area. Intake Water Company at 297. Therefore the compact agency may



address resource problems with regulations that compacting members could not do 
as individual states. For example, many of the Alaska state regulations iSB 406) 
concerning oil tanker regulation, risk avoidance charges, the coastal protection 
tund, and tanker searches, prohibited by federal district judge Fitzgerald in 
Chevron v. Hammond, in 1979, or dropped by the state after Ray v. Atlantic 
Rishfield could, theoretically have been permitted to stand had they been enacted 
by a compact to which Alaska was a member. Likewise Alaska, through authority 
delegated by the compact commission, could exert regulatory controls over the 
North Slope productin areas, the pipeline, terminal operations and off-shore 
production, even in areas otherwise pre-empted.

Not only may compacting states enter the realm usually reserved for the 
federal government, compact agencies may even exert a controlling influence over 
federal agencies when Congress has given a clear and unambiguous mandate to 
that end in the consent legislation. Seattle Master Builders at 1364. Currently, 
two compacts are now operating which possess and wield this impressive 
authority. One is the Northwest Power Council (16 USC 839) and the other is the 
Columbia River Gorge Commission (16 USC 544). The more powerful multi-state 
compact is the Northwest Power Council. Charged with the duty to develop and 
implement an energy and conservation plan for the states of Washington, Oregon, 
Idaho, and Montana, the Council is also empowered to oversee the operations of 
the federal Bonniville Power Administration, at least to the extent necessary as to 
ensure federal compliance with the compact’s plan. Oversight authority is 
manifested through several provisions within the consent legislation. The Council 
may review the actions of BPA to determine whether BPA is consistent with the 
compact’s goals and regulations. The Council may notify BPA if the Council 
deems federal conduct inappropriate in light of the plan's provisions. In such 
cases, the BPA may to continue with proposals or activity unless a formal written



justifiability, subject to all the structures of administrative procedure law, is 

proffered by the federal agency.

POLICY BENEFITS OF A COMPACT ORGANIZATION

Several benefits accrue from the structural organization and inherent 

powers of a compact. Chief among these benefits is enhanced state sovereignty 

over issues of critical importance to the state. Contrary to the intuitive belief th a t 

compacts truncate  sta te  power through binding -.greements, the compact is a latch 

key which opens a door into an entirely new sphere of influence otherwise 

inaccessible to states. Oklahoma's governor, Johnson Murrasy, understood this 

a ttribute while advocating Red River Compact. Murray believed a compact "...an 

effective block against federal encroachment on sta te  sovereignty...and an 

inspiration to many who are tired of federal intervention in every field 

imaginable." Reviewing the sad history of Coast Guard supervision over tanker 

and crew safety monitoring, federal supervision may not only be a benign 

nuisance, but incompetent and dangerous as well.

Compacts can also prevent federal agencies form acting cavalierly toward 

sta te  interests. The Northwest Power Council was designed to prevent this 

problem. Recently, Alaska has again felt the brunt of federal insensitivity to sta te  

regulatory organs. In another natural resource field, wildlife m anagem ent, the 

National Park Service violated the spirit of cooperative game m anagem ent, 

enunciated after ANILCA, by unilaterally ending the land and shoot wolf hunting 

in National Preserve lands without first consulting the sta te  Game Board last 

year. W hether one opposes or advocates wolf hunting, this lesson of federal 

condescension towards Alaska’s sta te  authorities bodes ill for hopes of amicable 

federal agency cooperation in oil activity regulation.

In addition to allowing states to travel waters normally reserved as a 

federal province, a compact necessarily increases an individual s ta te ’s



representacional power within a given context. Alaska, for example, is only a 

voice of 3 within a din of 535 legislators in the federal Congress. Whereas in a 

Pacific sta tes compact, Alaska could compose fully 25% of the decision making 

body as one of four equal partners.

Equally im portant is a compact’s role in increasing regulatory 

responsiveness to community needs and values. This sensitivity to the local 

population is achieved because of thee great accountability with a compact 

organization. Citizens can have direct access to the compact representatives 

appointed by their governor, much like contacting their sta te  legislator, rather 

than having to deal with the labyrinth channels of a faceless bureaucracy. Due to 

the traditional tie between compact representatives and a governor, there is a 

closer link with the electoral process than would be under a bureaucratic 

regulatory regime. Because of this responsiveness, compact decisions would be 

expected to be more narrowly tailored to the specific needs of the region, and 

therefore more effective and efficient than generalized federal policy decisions. 

Sensitivity to local needs is a mandate in the wake of the Exxon Valdex, yet as 

Attorney G eneral Doug Baily has pointed out, there is now a fear tha t the Trustee 

Council, established under federal law after the spill, may be frustrating the 

interests of the local communities in Prince William Sound.

The responsiveness of an in terstate compact also outshines the effectiveness 

of the judiciary in m ost circumstances. The judicial instrum ent is simply too 

sporadic and sta tic  to deal with the dynamics o f the continuously adjusting 

environm ent of regional resources m anagement.

Enhanced oversight is another benefit. A good industry record for 12 years 

in Prince William sound led to complacency in enforcement of safety standards and 

preparedness which led to unsafe conditions and an inability to respond to the 

Exxon Valdez tragedy. If a particular state or agency is lulled into an ineffective



enforcement role, the interests and agents of other states could stim ulate 

additional oversight. Compacts increase the number of watch dogs by increasing 

the number of participant within the regulatory and enforcement scheme.

Likewise, compacts pool the resources (personnel, equipment, financing, 

expertise, etc.) of member states, enabling activity impossible for any one s ta te  to 

accomplish on its own.

Compacts provide a unified and cohesive agency through which decision 

making is stream lined and coordinated. Such a m anagem ent scheme would have 

enhanced oil spill recovery efforts this past March. The Skinner-Reilly Report, 

prepared by the National Response Team for President Bu3h, found th a t the 

various contingency plans for Prince William Sound did not refer to each other or 

establish a workable response command hierarchy. This situation resulted in 

confusion and delay during the critical first days of the response in the Exxon oil 

spills, exacerbating the devastating environm ental consequences.

Another benefit of compacting as a means of dealing with regional problems 

is its role in reducing peripheral interests. In the compacting process, sta tes 

negotiate directly with each other about issues which immediately affect them . 

This operational milieu excludes centrifugal forces beyond the region which may 

otherwise intervene if the controls were to take place on a national level.

Finally, compacts foster synchronization of s ta te  efforts in controlling 

regional problems. If states pursue their own independent regulatory program , 

Balkanization and duplication can undermine effective controls. More im portantly, 

in the absence of a compact, the vigilance of one s ta te  may be thw arted  by the 

inaction or lax adm inistration of adjoining state.

HOW IS A COMPACT FORMED?

...questions of joining or not joining an in terstate  compact, or creating one, 

renewing or not renewing it, of appropriating money for its support, of sanctioning



I

and implementing activities, are uniquely the responsibilities of the states and 

their people, and it is the state and their people which should have an intense 

concern for what they may be gaining, losing, delegating or benefiting through the 

path of interstate compacts ...

M. Ridgeway

Interstate Compacts: A Federal Question

1971

There is no form or pattern for a proper compact, the process of its genesis 

if free from restriction aside from the Congressional consent criterion. Thus, states 

are arbiters of their own destiny. With over a hundred compacts now in existence, 

compacts of the future have a rich history to learn from in constructing 

agreements to meet the needs of emerging regional problems. The prim ary 

obstacle to effective use of compacts as regulatory device is the time period 

traditionally involved in bringing a compact to fruition. Often times, the period 

form initial negotiations to federal consent, has consumed more than eight years. 

Glacial slowness need not be the rule, and the avoidance of some common pitfalls 

can serve to greatly reduce delay.

One contemporary practice which has shortened the time frame for compact 

formation has been the shift away from formal compact negotiation commissions to 

extra-legal organizations composed of various state officials who share a  common 

desire to rectify a particular problem. A most effective s ta r t is for each s ta te ’s 

negotiating team  to draft its own provisions for inclusion in an agreem ent to serve 

as a basis for negotiation.

Because Congressional consent to begin negotiations is not m andated by the 

Constitution, a compacting team ought not to seek this protracted strategy  before 

beginning substantive consultations. Many feei tha t having prior Congressional



approval for negotiating enables Congress to guide the states and contributes 

significantly to eventual federal ratification chances. However, this advantage can 

typically be gained with the inclusion of a nonvoting federal official in the 

negotiating team.

Crucial to success has been the involvement of local leaders from potentially 

affected communities and interest groups. This does not mean allocating formal 

positions to such groups, but it does require the creation of a standardized 

mechanism of communication and meaningful participation This approach not 

only expands the information horizon contributing to better compacts, but serves a 

legitimization function, thereby reducing potentially disorientating opposition from 

within sta te . Rarely will Congress give its stam p of approval to a compact 

perceived as eviscerated internally by in tra-state  strife.

The experience of the Red river compact found th a t the early establishm ent 

of both legals and technical advisory committees for information gathering and 

processing was helpful in facilitating the negotiating process. The Red River 

example also dem onstrated the need to guard against information gathering 

becoming an end unto itself, stymieing progress.

Once the compact document has been drafted, each sta te  m ust pass 

enabling legislation conditioned upon the consent of the other involved sates. Each 

s ta tu te  will require reciprocal action to be effective. N ortheast Bancorp, Inc. V. 

Federal Reserve Board 86 LEd.2d. 112 (1985). Each sta tu te  m ust be virtually 

identical in form and wording. After approval by the appropriate governors, the 

compact is subject to federal consent.

Congressional approval is not required of all in terstate  agreem ents. Only 

those arrangem ents which are "directed to the formation of any combination 

tending to the increase of political power in the S tates, which may encroach upon 

or interfere with the ju s t suprem acy of the United S tates" require consent under



the Constitution. Washington Metro Area Transit Authority v. One Parcel of 

Land 706 F2d. 1312, 1316 and Cuyler a t 448. an agreement intended to regulate 

oil shipments on land and water within the Pacific states will most certainly 

encroach upon the federal province, and therefore must receive consent under the 

compact clause.

It is this encroachment which serves as the vehicle through which compact 

provisions become federal law. When Congress approves a compact, Congress 

exercises the legislative power that the compact threatens to encroach upon, and 

declares th a t the compact is consistent with Congress’s supreme power in tha t 

area. Intake W ater Co. at 297.

After congress has bestowed is consent, tradition holds the President 

reserves a right to participate in the approval process, though presidential 

involvement probably could be avoided through a concurrent resolution serving as 

Congress’s consent mechanism.

Congress has a duty to ensure th a t compacts do not proceed to 

impermissibly infringe upon critical federal interests not contemplated in the 

consent resolution. Therefore, Congress retains the power to alter, amend, or 

repeal a compact. Cuvier a t 439-440. Also, Congress may enact subsequent 

legislation which is expressly inconsistent with an in terstate compact to which it 

had previously given its consent.

The ex ten t of federal power to intervene in the internal affairs of an 

approved compact is the subject of much debate. While the courts have 

sidestepped this constitutional issue, dicta provides insight to the judiciary’s 

hesitancy to perm it wholesale federal intrusion into compact operations. "We 

have o way of knowing what ramification would result from a holding th a t 

congress has the implied constitutional power to alter, amend, or repeal its consent 

to an in tersta te  compact. Certainly, in view of the number and variety  of



compacts in eifect today, such a holding would stir up an air of uncertainty in 

those areas of our national life presently affected by the existence of these 

compacts. No doubt the suspicion of even potential impertinency would be 

damaging to the very concept of interstate compacts." Tobin v. United S tates 306

F.2d 270 a t 273 (1962).

WHAT ELEMENTS ARE NECESSARY FOR AN EFFECTIVE COMPACT 

DOCUMENT?

After the Clean Air act, a flurry of compacting activity erupted in the 

a ttem pt to control regional air pollution, to assist congress in sifting through the 

llood of compact proposals, the Departm ent of Health, Education, and Welfare 

created a set of Guidelines denoting key indicators of competent compact drafting. 

The indicators were expected to reveal which documents showed the highest 

potential for achieving their stated  goals. See: Air Pollution, 1968 Hearings on 

Air Pollution Compacts, S2350, S.J. Res. 95 Before the Subcommittee on Air 

Pollution, 90th Congress, 2nd sess. 3 (1968). Combined with subsequent Compact 

debates, a beacon can be constructed which provides safe passage for would be 

compact drafters. An enum erated discussion of important draft criteria, based 

upon the foregoing, follows.

1. Any agency establishes by the compact should have broad standard- 

setting  monitoring, and enforcement powers.

A compact document m ust articulate the mission and duties for which it is 

created and dem onstrate the means by which these goals will be realized. The 

document should dem onstrate tha t the mechanisms specified as tools for compact 

operation will both be effective in achieving the goals as well as being the best 

possible option available.

The m ultistate agreem ent needs to also explain what type of adm inistrative 

agency will effectuate its purposes. Two basic options are available. Each party



state may use its own agencies if they appear to be fully equipped to carry out 

compict policy, or ii' the complexity of the arrangem ent necessitates, a special 

interstate agency may be crated. The compact should be able to delegate 

authority, but it should not be required to refrain from taking enforcement action 

until other entities have had an opportunity to do so. In order to coordinate its 

activities with the federal government, the compact ought to be authorized to 

designate liaisons to work and communicate with federal agencies involved with 

the same regional problems.

In order to attain  its true potential, the compact document m ust contain a 

provision ensuring that federal activities and projects will be coordinated to the 

fullest extent possible with the policies of the compact.

Finally, in order to retain the flexibility demanded in the field of resource 

protection, a host of housekeeping provisions m ust be contained within the 

documents. The organization should have the power to conduct investigations, 

make studies, hold hearings, prepare findings, adopt rules and regulations, carry 

out enforcement actions (including litigation), and the ability to enter into 

contracts.

2. Each state must have equal representation

It is well settled tha t compacting states possess equal voting power, despite 

economic, population, and geographic disparities. Allocating several voting 

representatives to each sta te  allows a greater range of expertise to be present on 

the authoritative body, as well as minimizing the potential of special in terest 

capture of a  particular sta te  or representative. Another important provision 

concerning representation involves the ability of states to render their 

representative accountable and sensitive to their constituency, the accountability 

dilemma is a real quandary because interstate compacts transcend sta te  lines and 

j. ilitical units, thereby circumventing the accustomed channels and structures of



responsibility in the American political system. The apparent freedom tha t 

compacts enjoy from their home legislatures m ust be circumscribed to prevent 

adm inistrative tyranny without emasculating the agency, rendering it unfit for 

achieving its mission.

3. Enforcement and business actions by the compact should not require 

unanimous consent.

Business and enforcement actions should not require unanim ity on the p a rt 

of the decision making board; however, a simple majority is just as undesirable due 

to the lack of protection it affords minority interests. Thus, a common trend is the 

3/4 majority requirement. The requirement concerns the total num ber of voting 

representatives, not three-quarters of member states, permitting s ta te  delegations 

to split on a particular vote.

4. The compact must be able to dem onstrate financial integrity.

Financial integrity incorporates the needs to be able to receive and dispense

funds. It is imperative for a compact to be able to obtain financing beyond simple 

allocations by member states.

5. The federal government ought to have an avenue to participate in a 

nonvoting fashion.

6. A valid regionalist justification m ust be presented.

Compacts are intended to provide a solution for a problem of regional

character which defies both federal and sta te  oriented approaches. Congress m ust 

see tha t a se t of unique forces (economic, social, ecological, or geographic) 

frustrates conventional contrivances. Regional interests, regional wisdom, and 

regional pride m ust serve as the foundation from which the most effective devices 

will spawn, it is imperative th a t the uniqueness of the region be clearly defended 

when proposing a compact, or the federal judiciary has left no doubt th a t  differing



conditions in different geographic areas may provide a reasonable basis for 

different legislative treatment.

7, Miscellaneous

A host ot other conditions require treatm ent in a compact document. Of 

particular importance will be the dedication of drafters in articulating clear 

definitions and intent for the articles of the compact. Because it is the federal 

court system which is the final arbitrator in compact disputes and interpretation, 

care must be taken to ensure tha t alternative constructions of compact articles do 

not wreak violence upon the purposes envisioned by the agreement’s framers.

No clearer example exists of the consequences to Alaska due to curt 

m isinterpreting of state intent that the Ninth circuit’s inquiry into A laska’s 

definition of "rural" under the subsistence provisions found in ANILCA. Kenaitze 

Indian Tribe v. Alaska 860 F.2d. 312,316 (1988). In th a t case the court paid no 

special atten tion  to the uniqueness of Alaska’s remote bush regions, and held th a t 

what constituted rural in Iowa would serve as an appropriate definition for rural 

in Alaska. This decision, which devastated Alaska’s state subsistence provisions in 

1988, was a result due in part to the s ta te ’s failure to adequately explain the 

rationale employed in reaching this particular definition. The lesson of this case 

ought not to be lost on compact designers attem pting to protect resources under 

the unique conditions faced in the Pacific Rim Region.

IV PO LICY A PPLIC A TIO N S FO R RESO U RCE PR O TECTIO N

This section attem pts to portray the spectrum  of possibilities available 

under compact theory for regulation the oil industry, federal agencies, and sta te  

government, in order to protect the natural resources for which the Pacific Rim is 

famed This is by no means an exhaustive analysis, rather, its in tent is merely



informative and designed to reveal the changes th a t can be reaped, both minor 

and radical, under the case law offer by Cuvier and its progeny.

Establishment of the uniqueness of this region, justifying compact trea tm en t 

should not be difficult. The presence of an extensive aboriginal population 

extremely dependent upon the anadromous fishery for subsistence and cultural 

survival, coupled with the large non-native subsistence population in Alaska, 

would alone justify special action But there are other ties that bond these sta tes 

as well. Economically, the fishing industry in Alaska, Washington, ai.d Oregon 

are entirely dependent upon the harvest in Alaska costal waters. Indeed, these 

are the most im portant fishing grounds in the nation and the continent. Sea 

G rant has estim ated that over 70% of the Seattle based industry derives its fish 

from Alaska. Oregon’s fishing industry is similarly dependent. This condition 

creates the economic bonds definitive for regionalism. Also, the unspoiled 

coastlines of the Pacific Coast, from the glaciated wilderness fiords of Alaska to the 

wild shores of W ashinnon’s Olympic Peninsula down to Oregon’s protected ocean 

beaches and California’s Big Sur, reveal a unique ecological treasure preserved for 

the world. Travelling past these environmentally sensitive shores, tankers carry 

one-fifth of the country's crude oil consumption. Cumulatively, these factors form 

a regional portrait, separate from the broad strode of the federal brush.

Canadian provinces, as well as states, may share in interstate compacts, 

serving as full participating members. This is currently the case in the  N ortheast 

Forest Fire Protection Compact, in which Quebec and New Brunswick are 

members. A regional compact could envision British Columbia and th e  Yukon 

Territory as potential members as well as the Pacific state

when assessing these policy applications, bear in mind that some would 

require express federal consent acknowledging subtle changes to the scope of the 

Ports and W aterways Safety Act and the Clean W ater Act. Finally, it is prudent



to note tha t the Alaska legislature has already invited the application of compact 

to the task of oil pollution control through AS Section 47.04.100 (1984), 

authorizing the Governor to pursue compacting in order to achieve the  purposes of 

oil pollution protection. The basis of a compact may be premised upon the very 

effective Pacific Oil and Ports Group created in 1975 by Dennis Dooley of che 

Alaska Oil Tanker Task Force under the direction of Walt Parker. The group 

involved Alaska, California, Idaho, Oregon, and Washington, and prom ulgated a 

set of Tanker standards.

After the Exxon Valdex debacle, a host of federal, state, and independent 

entities conducted investigations and studies to determine what went wrong in 

Prince William Sound. Interestingly through the morass of accusations and finger 

pointing, several common them es surface with striking consistency. These findings 

can be organized into four general categories which shed light on a se t of corrective 

recommendations.

Findings:

1. Contingency Planning

The shear multitude of plans and agencies involved in oil recovery stymied 

effective response because of a fundamental failure to unify under a coordinated 

command hierarchy. Organizational responsibilities were unclear, decision making 

wallowed as a "team concept" broke down into adversarial relationships.

2. Coast Guard

The Coast Guard routinely approved reductions in the number of sailors 

required on oil tankers, as well as reducing the level of experience for tanker

operations. Pilotage standards for Prince William Sound were lowered to meet

nationwide general standards. It appears that Coast Guard decision making is 

driven by industry initiative, rather than agency fact finding. Finally, the Coast



Guard failed to carry through its promises to develop radar installations and 

stricter tanker design standards.

.1 Department of Environmental Conservation

The agency lacks the financial and personnel resources to effectively 

evaluate industry response capabilities and preparedness. In part, this is due to 

other priorities which DEC has responsibility towards. However, DEC apparently 

failed to enforce violations and deviations it detected with Alyeska operations.

4. Industry

The oil companies ignored recommendations to improve spill prevention and 

response. Alyeska, the company, cancelled contract with a company to m aintain 

dedicated response teams in 1981, and disbanded is own teams in 1984.

Equipment inventories were allowed to fall below w hat was adequate to deal with 

even m oderate sized spills.

5. Interior Pipeline Maintenance and spill Prevention

Over the past 12 years, more than 1.5 million gallons of hot crude oil have 

boiled across fragile tundra  and fouled miles on Interior streams. Innovations in 

leak detection and response technology have not been adopted by Alyeska. DEC 

has not pursued inspection of strategic spill equipment caches. A litany of spill 

examples bodes ill for the lands traversed by the pipeline. Past terrestria l spills 

have been surprisingly large, due in part to the company’s reliance on visual or 

olfactory detection of leaks. The 650,000 gallons th a t poured out at Steel Creek 

and the 240,000 gallons th a t polluted 30 miles of the Atigun Valley were all 

detected by hum an inspection, ra ther than electronic or mechanical m eans. Pipe 

check valves and bends have all been the source of major spills totalling 

1000,000’s of gallons. Aging equipm ent and corrosion offer new sources for 

concern and need immediate regulation and monitoring. A spill on the  Yukon or
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Tazlina and their many tributaries could devastate the subsistence fishery upon 

which tens of thousands of rural Alaskans and an ancient culture depend.

Recommendations

1. Adoption of response equipment inventory system, which also 

monitors equipm ent readiness and maintenance.

2. Development of a comprehensive contingency plan incorporating all 

effected parties to stimulate a streamlined coordinated command structure

3. Creation of a single mission enforcement unit.

4. Move oil spill responsibility from the industry. An independent 

dedicated response team permanently stationed to respond to spills, both 

terrestria l and marine, is essential.

5. Establish an entity with oversight authority concerning Coast G uard 

standard setting.

6. Invoke technology forcing provisions which mandate the application of 

spill prevention and recovery innovations when they become available.

7. Adopt strict crew size and qualification standards.

8. Adopt an emergency requisitioning authority capable of mobilizing 

equipm ent, personnel, and logistical services

9. Develop a pre-authorization procedure for streamlined decision­

m aking under exigent circumstances for burning and dispersant use.

10. Implement on-site and on-tanker surprise inspection authority vested 

in the appropriate sta te  regulatory agency.

COMPACT APPLICATION OF RECOMMENDATIONS

1. Comprehensive Monitoring and W ater Protection Interstate Authority



The duty of this compact option would be to provide a coordinated and 

unified command, regulating industry spill prevention and response capability 

along the TAPS route. The authority would be responsible for drafting a 

comprehensive contingency planning process and command hierarchy, superseding 

the fractured planning currently in place.

This entity would have authority to invoke priorities, regulatory criteria, 

and monitoring capability, which is binding on all member states, to ensure th a t 

adequate equipm ent, crew, and m aintenance are available for spill prevention and 

clean-up. It could maintain a standing dedicated crew of its own, pooling the 

financial, personnel, equipment, and expertise resources of its member sta tes and 

provinces; or, it could oversee and enforce standards controlling industry and s ta te  

agency contingency operations.

Finally, a compact could, foreseeably, enact uniform tanker safety standards 

for the Alaska Oil Trade. Because this trade is domestic by nature and law, 

compact standards would not conflict with the PWSA, an act intended to achieve 

international uniformity. Compacts would provide the consistency in regulation 

which foreclose the argum ent th a t federal requirem ents are needed to prevent the 

costly im pacts of diverse state standards.

In addition to streamlining regulatory mechanisms and molding them  into 

an effective unified whole, the organization could be endowed with emergency 

requisitioning power to prevent industry lockup of response resources.

This approach would perm it the flexibility to deal with all five sectors of oil 

activity, the North Slope, the pipeline, the Valdez term inal, tanker shipping in 

Cook Inlet and Prince William Sound, and off-shore activity.

2. Oil Pollution Control S tandards and Review Council

A compact may be empowered to develop standards and regulations 

pertaining to crude oil shipment in the member states on both land and w ater.



The regulations may be embodied in a region-wide comprehensive plan, modeled 

after the Northwest Power council For example, the plan could establish policies 

regarding oil spill prevention, tanker design, crew size and qualifications, 

mandatory response and navigation equipment, etc.

The compact would be vested with the authority to review Coast Guard and 

other federal agency actions to determine whether their conduct was consistent 

with the plan. If the federal agency were found deficient in promulgating the 

plan’s policies, the compact could hold hearings and issue a reviewable decision. 

Federal conduct determined to be inconsistent with plan m ardates would be 

inconsistent until the Coast guard issued a formal, reasoned justification clearly 

and unambiguously articulating the compelling reason for the incontinency, linking 

the agency’s activity to specific finding of fact.

This approach has enforcement teeth, and therefore, embodies a substantive 

advantage over any localized citizen’s advisory councils currently contemplated in 

federal legislation. Due to its standardized and formal process, this approach 

achieves legitimization and formal realizability functions.

3. Risk Avoidance Charges and A W aters Protection Fund

A compact can accomplish what the Attorney General’s office stipulated 

away in 1979 after the Ray decision and the Chevron litigation. The compact 

authority may establish its own fees for crude oil shipped across m ember’s 

territory, regardless of origin, for the purposes of establishing a perm anent fund to 

be utilized in spill recovery and mitigation, or prevention. An adjustable fee 

system may be used to create incentives for spill prevention technology. Alaska's 

dedicated funding prohibition could easily be avoided through direct fees imposed 

by the compact, or through the delegation of compact power to the sta te . See 

Washington Metro Area Authority a t 1321-3122.

V. CONCLUSION



Interstate compacts are formal agreements, ratified by Congress which 

enhance the power of member states. Compacting states may express regulations 

which carry the force of federal law, thus immunizing compact conduct from pre­

emption and in terstate commerce challenges. With this enhanced regulatory 

authority, compacts enable states to cooperatively resolve regional problems with 

powers unavailable to solitary states.

Compacts may serve as an effective vehicle perm itting Alaska to regulate 

the oil industry in a unitary fashion consistent with the m andate encapsulated 

within AS 46.04.200, requiring a coordinated, m aster stateside plan.
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BILL BRADBURY 

Senate Majority Leader
OREGON STATE SENATE 

SALEM. OREGON 
07310-13*17

Dear Cliff:

The Interstate Ocean Compact bill has been passe< /  both houses of the Oregon Legislature and 
was signed into law by Oregon Governor Barbara Roberts.

The die is now cast, and if an ocean compact is going to exist to increase the Eastern Pacific Rim 
prevention of oil spills, other state legislatures must enact similar legislation in their states.

I have enclosed a copy of Senate Bill 500 (the Ocean Compact bill) in its final form. I am very 
hopeful that at least two other states will be able to enact similar legislation during their next 
legislative session.

Once three states have enacted comparable legislation, we can approach the federal government 
and ask Congress to ratify our compact. My goal would be to have the compact up and running by 
January of 1993. I am very hopeful we can get compact legislation through your legislature early in 
the 1992 session.

As you know, creation of a compact does not ivquire passage of identical legislation in each 
member state, but the courts have ruled that each member state m ust pass legislation granting the 
compact identifiably comparable powers for it to actually be a compact under federal law.

I would strongly suggest that each state use the legislation adopted by Oregon as their starting point 
and determine w hether any amendments are necessary to achieve passage.

I look forward to seeing many of you at the Western Legislative Conference annual meeting in 
Cheyenne, W yoming this September, or at the Pacific Fishery Legislative Task Force in Alaska.

Hoping for successful enactment of this compact.

My BesL

Bill Bradbury 
State Senator

Rep. Cliff Davidson 
Alaska Hse of Representatives 
State Capitol. P.O.B. V 
Juneau, AK 99811

J u ly  2 5 , 1991

State Capitol. Salem. Oregon 97310-1347 (303) 37M700 
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66th OREGON LEGISLATIVE ASSEMBLY 1991 Regular Session

C-Engrossed
Senate B ill 5 0 0

Ordered by the House June 26 
Including Senate Amendments dnlcd April 25 and June 14 and House 

Amendments dated June 26

Sponsored by Senator BRADBURY. Senators BRENNKMAN, COHEN. GOLD. KITZHABER, SPRINGER, Repre­
sentatives JOSI. RJJKEN. SCHROEDER, TAYLOR, WHITTY

S U M M A R Y

The following summary is not prepared ly  the sponsors o f the measure and is not a part of the body thereof subject 
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the 
measure.

R atifies Pacific  Ocean Resources Compact. A ppropria tes money to Emergency Board fo r con­
tr ib u t io n  to  com pact. R equ ires  one m e m b e r o f  S ena te  be a p p o in te d  by  P re s id e n t o f  S ena te  and 
one  m e m b e r o f  H ouse o f  R e p re se n ta tive s  be a p p o in te d  by  S p e a ke r o f  H ouse to  a c t as re p re ­
s e n ta t iv e s  on  co m p a c t.

Declares emergency, e ffective  Ju ly  1 , 1991.

A BILL FOR AN ACT

R e la ting  to Pacific  Ocean Resources Compact; a p p ro p ria tin g  m oney; and decla ring  an emergency. 

B e  I t  E n a c te d  b y  th e  P eople o f  th e  S ta te  o f  O re g o n :

S E C T IO N  1 . ( 1 ) The Leg is la tive  Assembly o f  the S tate o f  Oregon hereby ra tifies  the Pacific 

Ocean Resources Compact as set fo rth  in section  2 o f th is  A c t. T h is  compact sha ll take e ffect a fte r 

tw o  o r  more o f  the States o f  A laska, C a lifo rn ia , H aw a ii o r  V /ashington ra t ify  the compact and con­

sent is g ran ted  by Congress as requ ired by section  10, A r t ic le  I o f  the C onstitu tion  o f the U nited 

States.

(2) In a dd ition  to  the States o f  A laska, C a lifo rn ia , H aw a ii and W ashington, the P rovince o f 

B r it is h  C olum bia may become an associate p a rty  to  the com pact, w ith o u t vo ting  power. Upon re ­

quest o f  the P rovince o f  B r itis h  Colum bia and approval o f  Congress, the Province o f  B r itis h  

C olum bia may become a fu ll p a rty  to  th is  com pact w ith  the same rig h ts  and powers as the pa rty  

states.

S E C T IO N  2. The provis ions o f  the P acific  Ocean Resources Compact are as follows:

A R T IC L E  I 

F indings and Purpose

A. The pa rties  recognize:

( I)  The States o f  A laska, C a lifo rn ia . H aw a ii, O regon and W ashington and the Province o f B r itis h  

C o lum bia  have a common in te re s t in  the p ro te c tio n  o f m arine  and coastal resources. This common 

in te re s t resu lts  from:

(a) The flu id , dynam ic ocean cu rren ts  and atm ospheric w inds th a t ca rry  po llu tan ts  beyond one 

p a rty 's  coasta l area to  another.

(b) The m ig ra to ry  na ture  o f  many im p o rtan t l iv in g  m arine  resources th a t depend upon the ma­

rin e  h a b ita t o f  va rious pa rties  fo r d iffe re n t parts  o f  th e ir  lifecyc le .

(c) The economic re liance  o f each pa rty  upon renew able resources o f the ocean.

NOTE: M itt ir  in bold f i r *  in in  unrndtd itction u nrw. m»tt»r |i(a/ic and brcuhtrd] u oitung !§w to b« omuud.



1 (d) The use o f  the ocean fo r tra n sp o rt o f  o il and o th e r hazardous substances between ports in

2 the various pa rties  and o the r nations,

3 (e) A reg iona l in te re s t in p rov id ing  a stab le  env ironm en t fo r those com m unities dependent upon

4 ocean resources and ocean trade fo r a live lihood .

5 (2) Some m arine  resource a c tiv it ie s , such as fisheries, are c u rre n tly  h igh ly  managed w ith  regard

6 fo r th e ir  reg iona l o r transboundary na tu re  th rough  e x is tin g  state program s, reg iona l fisheries

7 counc ils , in te rs ta te  compacts and in te rn a tio n a l trea ties . Because there  are e x is tin g  fo rm al mech-

8 anisms fo r in te rs ta te  cooperation ar.d co o rd in a tio n  fo r these m arine  resource a c tiv it ie s , th is  com pact

3 is no t in tended to encompass these a c tiv itie s  o r to  g ra n t to the P acific  Ocean Resources Compact

10 a u th o r ity  to  regu la te  resource a llo ca tio n  o r m anagement as i t  may pe rta in  to the use and con-

11 sum ption  o f  m arine  resources.

12 (3) A fo rm a l in te rs ta te  agreem ent does no t e x is t to address and resolve issues o f  m utua l concern

13 o r  to  coo rd ina te  in d iv id u a l program s o f  the pa rties  th a t a ffec t reg iona l in te rests  in  the areas of:

14 (a) P reven tion  o f  o il and hazardous substance sp ills ;

15 (b) T ransporta t ion  of oil and o ther hazardous substances;
16 (c) O il and hazardous substance sp ill response p lann ing ;

17 (d) Environmental monitoring and research; and
18 (e) Ocean resource management.

19 (4) Each p a rty  has ju r is d ic tio n  over the submerged and subm ersible lands w ith in  its  te r r i to r ia l

20 sea and re sp o n s ib ility  fo r m anagement o f  many m arine  resources and ocean uses. Each p a rty  has

21 un ique n a tu ra l resource, socia l, economic and p o lit ic a l cond itions fo r w h ich  loca l m anagem ent by

22 the  in d iv id u a l p a rty  is the most appropria te .

23 (5) P arties  now do not have an e ffec tive  means to address m utua l concerns re la ted  to  tra n sp o rt

24 o f  o il and hazardous substances in  w a te rs  w ith in  and beyond the p a rty 's  ju r is d ic tio n  th a t may

25 jeopard ize  ocean resources and uses im p o rta n t to  one o r  m ore coastal parties.

26 (6) The 1983 P res identia l P roc lam ation  o f  the 200-mile U n ited  S lates E xclus ive  Econom ic Zone

27 has created the o p p o rtu n ity  fo r a ll coastal states to  m ore fu l ly  exercise and assert th e ir  responsi-

28 bilities perta in ing to the protection, conservation and development of ocean resources under United
29 S tates ju r is d ic tio n .

30 (7) C itizens o f  the  P acific  states and the P rovince o f B r it is h  Colum bia a re  in c re a s in g ly  con-

31 cerned w ith  the env ironm en ta l in te g r ity  o f  the  ocean and p ro te c tio n  o f  a ll ocean resources.

32 (8) Recent studies conducted in the wake o f  major acciden ta l releases of oil or hazardous sub-
33 s tances have concluded th a t the existing system of response to spills could be improved in the fol-
34 lowing ways to provide bet te r protection o f  ocean resources:
35 (a) Enhanced personnel tra in ing and qualifications;
36 (b) Improved vessel design and integrity;
37 (c) B e tte r mechanisms fo r cost recovery by the states o r the  province;

38 (d) Improved coordination in regulatory oversight;
39 (e) Enhanced traffic management; and
40 (fi An improved information base dealing with marine and coastal environments.
41 (9) A spill o r  discharge o f oil o r hazardous substance from an ocean-going vessel has the po-
42 te n t ia l o f  causing m a jo r reg iona l im pacts.

43 B. Therefore, the punposes of this compact shall be:
44 (1) To ass is t in the promotion o f  in te rs ta te  commerce by encouraging uniform regulation of the

C-Eng. SB 500
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tra nspo rta tion  o f o il o r hazardous substance w ith in  the compact zone.

(2) To provide a legal mechanism to regu la te  ce rta in  ocean a c tiv itie s  w ith in  the U n ited  States 

Exclus ive Economic Zone.

(3) To enhance regional coo rd ina tion  o f  issues o f  c r it ic a l im portance.

(4) To w ork w ith  federal agencies to advance the best in te re s t o f the region.

(5) To foster regional cooperation and poo ling  o f resources to reduce costs and increase effective  

use o f  scarce resources.

(6) To m on ito r a c tiv itie s  o f  concern to the parties.

(7) To address issues o f  m utua l concern to  the Pacific states and the P rovince o f B r itis h  

C olum bia and enhance the p a rtie s ’ in fluence ove r a c tiv itie s  o f concern th a t are not now addressed 

th rough  ex is ting  compacts, inc lud ing :

(a) S p ill p revention;

(b) T ranspo rta tion  o f  o il and o th e r hazardous substances;

(c) S p ill response p lanning;

(d) Environm enta l m on ito ring  and research; and

(e) Ocean resource management.

(8) To foster cooperation and coo rd ina tion  among the parties  in  o rde r to  increase the e ffe c tive ­

ness o f  the ind iv idua l pa rty 's  ocean laws and program s.

(9) To provide techn ica l assistance to pa rties  fo r ocean a c tiv itie s  covered by th is  compact.

(10) To provide fo r form al p a rtic ip a tio n  by the P rovince o f B r itis h  Colum bia w ith  the compact 

to  more fu lly  address issues o f  reg iona l concern.

(11) To insure th a t the c itizens o f the reg ion  have oppo rtun itie s  to p a rtic ip a te  in  discussions and 

de libe ra tions  o f  reg ional ocean resources issues.

(12) To establish an innova tive  system under w h ich  the pa rties  can represent th e ir  shared in ­

te rests w ith in  the compact zone, inc lud ing :

(a) The m aintenance and p ro te c tio n  o f common ocean resources; and

(b) The vessel tra n sp o rta tio n  o f  o il and o th e r hazardous substances.

(13) To  recommend un ifo rm  safety standards fo r routes, crews and equipm ent fo r vessels tra n s ­

p o rtin g  o il and hazardous substances w ith in  the com pact zone and m on ito r the im p lem enta tion  o f 

these standards and regu la tions  by federal agencies, states o r  provinces and p riva te  indus try .

(14) To prom ote more coord ina ted  management o f  ocean resources tha t are o f  m utua l concern.

(15) To provide a forum  fo r the reg ional co o rd ina tion  o f  the ind iv idua l p a rties ' plans fo r the 

m anagement and p ro tec tion  o f  those areas o f  the P acific  Ocean and adjacent w aters over w h ich  the 

com pacting  parties jo in t ly  o r separa te ly  now have o r  may acqu ire  ju r is d ic tio n .

A R T IC L E  II 

D e fin itio n s

As used in th is  compact:

(1) “ Com pact" means the representa tive  body created by A r t ic le  IV  o f  th is  compact.

(2) “ Compact zone" means the p o rtio n  o f  the oceans bo rde ring  the parties  w ith in  >.he 200-mile 

exc lus ive  economic zone.

(3) “ Hazardous substance" o r  “ hazardous substances" means any elem ent o r compound th a t, 

when i t  enters in  o r  upon the w a te r, presents an im m inen t and substan tia l danger to the pub lic  

hea lth  o r  w e lfa re  o r the env ironm ent, inc lud ing  bu t no t lim ited  to  fish, anim als, vege ta tion  o r  any 

p a rt o f  the na tu ra l h a b ita t in w h ich  they are found. “ Hazardous substance" includes bu t is no t lim -
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1 ited to a substance designated under 33 U.S.C. §1321 (b)(2)(A), any element, compound, mixture,
2 solution o r substance designated under 42 U S C . §9602, any hazardous waste having characteris tics
3 identified under or listed under 42 U.S.C, § 6921. any toxic pollutant listed under 33 U.S.C. §1317
4 (a) and any imminently hazardous chemical substance o r mixture with respect to which the Admin-
5 is tra to r  or the United S tates Environmental Protection Agency has taken action under 15 U.S.C. §
6 2606.
7 (4) “Navigable waters" means the waters of the United States, including the terr i to ria l sea.
8 (5) “Oil" means crude petroleum oil and any o ther hydrocarbons regardless of gravity, which
9 are produced at the well in liquid form by ordinary production methods, and any petroleum products

10 or petrochemicals of any kind and in any form whether crude, refined or a petroleum by product,
11 including petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily refuse or mixed with other
12 wastes, liquefied natural gas or propane.
13 (6) "Pa r ty " means a sta te  or province that ratifies this compact as provided in Article III of this
14 compact.
15 (7) "Representative" means an individual appointed as provided in Article IV o f this compact to
16 represen t a party to the compact.
17 (8) “Vessel" means a watercraft o r other artificial contrivance th a t is construc ted or adapted
18 to carry, or tha t carries oil or hazardous substance in bulk as cargo o r  cargo residue, and that:
19 (a) Opera tes on the navigable waters of the compact zone; or
20 (b) Transfers oil or hazardous substance in a place subject to the jurisdiction o f the United
21 States.
22 ARTICLE III
23 O pera tive  Dates

24 (1) Except as provided in parag raph (2) of this Article, this compact shall become effective when
25 two o r more of the S ta tes of Alaska, California, Hawaii o r Washington ratify the compact and the
26 consent of Congress is or has been gran ted  as required by section 10, Article I o f the  Constitution
27 of the United States.
28 (2) This agreement shall become operative as to the Province of British Columbia as a  full party
29 upon request of the Province of British Columbia and approval of the Congress.
30 A R T IC L E  IV

31 P ac ific  Ocean Resources Compact

32 (1) The Pacific Ocean Resources Compact is c reated and shall have its offices within the terri-
33 torial limits of one of the parties, shall carry ou t its duties and functions in accordance with this
34 compact, shall continue in force and effect in accordance with this compact, and, except as specif-
35 ically provided in this compact, shall not be considered an agency o r instrumentality o f the United
36 S ta tes for the purpose of any federal law. Each party  participating in this compact shall appoint two
37 persons, subject to the applicable laws o f the appointing party, to undertake the functions and duties
38 of represen ta tives o f the compact. This compact shall be invested with the powers and duties set
39 forth in this compact.
40 (2) The term of each representa tive shall be four years. A represen ta tive shall hold office until
41 a successor is appointed and qualified but the successor’s term shall expire four yea rs  from legal
42 dale  o f expiration o f the term of the predecessor. Vacancies occurring in the office o f a represen-
43 ta t ive for any reason or cause shall be filled for the unexpired term by the par ty  represen ted by the
44 vacancy. Any party  may remove the representative for tha t party in accordance w ith the s ta tu tes
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o f the party  concerned. Each representative may delegate to a deputy the power to be present and 

pa rtic ipa te , inc lud ing  vo ting  as the representative or subs titu te , at any meeting o f o r hearing by or 

o the r proceeding o f  the compact.

(3) The compact sha ll in v ito  the Secretary o f T ranspo rta tion , the A d m in is tra to r o f  the U n ited  

States E nv ironm enta l P ro tec tion  Agency and the A d m in is tra to r o f the N a tiona l Oceanic and Atm o 

spheric A d m in is tra tio n  o r  th e ir  designees to pa rtic ip a te  as nonvoting members o f the compact.

A R T IC LE  V 

P acific  Ocean Resources Compact A u th o r ity

( t)  The Pacific  Ocean Resources Compact is authorized to:

(a) F a c ilita te  the p reven tion  o f o il and hazardous substance sp ills  by:

(A) Serving as a West Coas' S p ill P revention A dviso ry  Com m ittee to the U nited States Coast 

Guard. As such, the compact sha ll advise the U nited S lates Coast Guard on m atters p e rta in in g  to 

sp ill p reven tion  w ith in  the compact zone and also shall advise the U n ited  Sta les Coast Guard on 

o the r m atters w ith in  the com pact's a u th o r ity  as set fo rth  in  th is  compact.

(B) P a rtic ip a tin g  as an in terested person in any ru lem ak ing  proceeding by the U nited States 

Coast Guard re la ted  to the establishm ent o f safety standards fo r routes, crews and equipm ent fo r 

vessels tra n sp o rtin g  o il and hazardous substances. The U n ited  States Coast Guard sha ll adopt the 

recom m endations o f the com pact, unless the U n ited  States Coast Guard makes a find ing, as p a rt o f 

the ru lem aking  process, th a t the adoption o f  such recom m endations w ould no t fu rth e r the prevention 

o f o il and hazardous substance sp ills .

(C) As an in te rested  person, requesting the U n ited  States Coast Guard to  in it ia te  ru lem ak ing  fo r 

the estab lishm ent o r amendm ent o f  safety standards fo r routes, crews and equipm ent fo r vessels 

transpo rting  o il and hazardous substances. The U n ited  States Coast Guard shall in it ia te  ru lem aking  

as requested by the com pact, unless the U n ited  States Coast Guard makes a find ing  th a t the in i t i ­

a tion o f such ru lem aking  w ou ld  not fu r th e r the p reven tion  o f o il and hazardous substance spills,

(D) M ak ing  recom m endations to o the r app ropria te  sta te , federal and regional e n titie s  regard ing 

un ifo rm  safety standards fo r routes, crews and equipm ent fo r vessels transpo rting  o il and hazardous 

substances in  the com pact zone.

(b) Insure a coord ina ted  n e tw o rk  o f o il and hazardous substance s p ill response plans and p ro ­

grams o f the parties , federal agencies and p riva te  o rgan iza tions.

(c) By regu la tion , estab lish  the requirem ents fo r subm ission o f and approval by the com pact o f  

a contingency p lan by any vessel tra n sp o rtin g  o il o r hazardous substance in  the com pact zone. Such 

requirem ents sha ll be consis ten t w ith  the requirem ents fo r response plans under section 4202 o f  the 

O il P o llu tion  A c t o f  1990 (P.L. 101-380). A p lan developed in  accordance w ith  the regu la tions adopted 

by the compact and approved by the compact sha ll sa tis fy  the requirem ents o f section 4202 o f  the 

O il P o llu tion  A c t and sha ll supersede any requirem ents o f an ind iv idua l p a rty  fo r su b m ittin g  a vessel 

contingency o r  s p ill response p lan. However, a ll plans approved by parties  to th is  com pact before 

the opera tive  dute o f the com pact sha ll rem ain in  fu ll force and e ffect u n til a contingency p lan is 

approved by the  com pact pu rsuan t to  th is  paragraph. In estab lish ing  regu la tions under th is  p a ra ­

graph, the com pact shall w o rk  closely w ith  o ffic ia ls  o f the pa rties  to assure th a t the vessel c o n tin ­

gency plans requ ired  under th is  compact inc lude  a ll sub ject areas included by the member parties, 

in the standards fo r vessel contingency plans o f the parties , in  aggregate, before the adoption  o f the 

compact.

(d) Estab lish and m a in ta in  an in fo rm a tiona l clearinghouse re la ted to  sp ill response, inc lud ing  a
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1 d ire c to ry  o f personnel, equipm ent, technica l expertise , o rgan iza tions and o the r resources available

2 to  assist as pa rt o f  a reg iona l o il o r hazardous substance sp ill response.

1 (e) Provide a forum  fo r discussion and recom mendation to resolve con flic ts  among member p a r

4 ties o r the federal governm ent regard ing various ocean resources program s th a t have been o r  may

5 be established by each party .

6 (I) P rovide oppo rtun itie s  fo r pub lic p a rtic ip a tio n  in compact a c tiv it ie s  by ho ld ing  m eetings o f  the

7 com pact in various loca tions w ith in  the te r r ito r ia l lim its  o f  the pa rties , p rov id ing  oppo rtun ities  fo r 

X pub lic  comment a t meetings and developing a public ou treach program .

9 (g) Designate state o r  p ro v in c ia l agency o ffic ia ls  to act on b e h a lf o f  the compact as lia isons w ith

10 federal agencies.

11 (h) Iden tify  the reg iona l data needs re lated to ocean resources and recommend a method fo r

12 com p iling  the data in  a fo rm at th a t can be shared by a ll parties.

13 (i) C onsult w ith  and advise any p e rtin e n t p a rty  o r  federal agency w ith  regard to problems con-

14 nected w ith  ocean resources management and recommend the adop tion  o f any ru les o r regu la tions

15 the com pact considers advisable th a t are w ith in  the ju r is d ic tio n  o f  the agency.

IS (j) E stab lish  sanctions and a schedule o f c iv il penalties fo r  v io la tio n s  o f the ru les o r regu la tions

17 o f the com pact and impose such sanctions o r c iv il penalties in  accordance w ith  5 U.S.C. §§551 to

18 559 and §§701 to 706.

19 (k) Request the U n ited  States Coast Guard to enforce o r assist in  the enforcem ent o f any regu-

20 la tio n s  adopted by the com pact in c lu d in g  bu t no t lim ite d  to regu la tions  re la ted  to  the subm ission

21 o f  a con tingency plan o r  fin a n c ia l assurance requirem ents in the com pact zone.

22 (L) E stab lish  a schedule o f reasonable fees to be assessed f  r  the rev iew  o f  a contingency p lan

23 subm itted  under paragraph (c) o f  th is  subsection. The fees sha ll be su ffic ie n t to  recover the  costs

24 o f  re v ie w in g  the plans and conducting  any re la ted  inspections. The fees may be assessed in  incre-

25 ments up to  the m axim um  am ount.

26 (2) In  add ition  to the  a u th o r ity  granted under paragraph ( 1) o f  th is  A rtic le , the com pact may:

27 (a) A ccept g ran ts  and g ills .

2S (b) E n te r in to  con trac ts  fo r whose perform ance the com pact sha ll be so le ly  responsible in  o rd e r

29 to support its  operations.

30 (c) C onduct and prepare, independently o r  in coopera tion  w ith  o thers, studies, investiga tions,

31 research and program s re la tin g  to  the purposes o f  th is  com pact.

32 (d) C onduct pub lic  hearings on m atte rs p e rta in in g  to  the purposes o f th is  compact.

33 (e) E stab lish  a standard ized cost recovery fo rm u la  fo r damages to  o th e r resources based on the

34 am ount o f  o il o r  hazardous substance spilled.

35 (f) E n te r in to  an agreem ent w ith  the U nited States Coast Guard under w h ich  the com pact w il l

36 a d m in is te r com pliance w ith  the requirem ents fo r dem onstra ting  fin a n c ia l re sp o n s ib ility  under sec-

37 tio n  1016 o f  the O il P o llu tio n  A c t o f  1990 in an am ount established by the compact. Such p ro o f o f

33 fin a n c ia l re sp o n s ib ility , i f  established by the com pact, sha ll sa tis fy  and supersede the requ irem ent

39 o f  any in d iv id u a l p a rty  fo r  dem onstra ting  financ ia l respons ib ility . H ow ever, a ll financ ia l responsi-

40 b i l i ty  requ irem ents established by the parties to  th is  com pact before the com pact establishes an

41 am ount under th is  paragraph sha ll rem ain  in  fu ll force and e ffec t u n t i l  the com pact establishes a

42 requ irem en t and enters in to  an agreem ent w ith  the U n ited  States Coast Guard under th is  paragraph.

43 In es tab lish ing  the am ount o f fin a n c ia l re spons ib ility  under th is  paragraph, the com pact sha ll w o rk

44 w ith  o ff ic ia ls  o f  each p a rty  to assure tha t such requirem ents are s u ff ic ie n t to  sa tis fy  the requ ire -
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* me fits  o f  the parties, in aggregate.

2 (g) In accordance w ith  the prov is ions o f 5 U.S.C. §§551 to 559 and §§70'. 706, enforce the ru les

3 and regu la tions  adopted by the com pact to  c a rry  o u t the a u th o r ity  o f the com pact as set fo rth  in

4 th is  A rtic le .

5 (h) A ppo in t techn ica l and adv iso ry  com m ittees fo r the purpose o f advis ing the com pact on re-

6 g ional ocean resources issues, data needs and fo rm at and o th e r purposes re la ted to the com pact's

7 a c tiv it ie s . A techn ica l o r  advisory com m ittee appointed by the compact sha ll not be sub ject to the

8 p rov is ions  o f  the Federal A dvisory C om m ittee A c t (P.L. 92-463, as amended).

9 (i) A llo w  a variance from the p rov is ions o f th is  com pact o r ru les o r regu la tions adopted by the

10 com pact pu rsuant to  th is  A rtic le . A variance  sha ll be bau d on a show ing by the person o r  e n tity

11 seeking the variance th a t the a c tiv ity  a llow ed under the  variance w ill have no reg ional im pact and

12 th a t the  variance  is econom ica lly  necessary. U nder no c ircum stances may a variance re su lt in the

13 re g u la tio n  o f  the tra n sp o rta tio n  o f o il o r  hazardous substance accord ing  to standards less s tr in g e n t

14 than standards imposed under federal law .

15 (3) The compact sha ll adopt a ll regu la tions  necessary to  c a rry  o u t its  duties and exercise its

16 a u th o r ity  under th is  A r tic le . The com pact sha ll adopt such regu la tions  in  accordance w ith  the pro

17 v is ions o f  5 U.S.C. §§500 to  559.

18 A R T IC L E  V I

19 Pacific Ocean Resources Compact O rgan iza tion  

The com pact shall se lect a cha irperson  and a v ice  chairperson. A fte r  the in it ia l chairperson and

21 v ice cha irperson  are selected, the com pact sha ll estab lish  a ro ta tio n  fo r the se lection  o f the cha ir-

22 person and vice cha irperson so the o ffice  ro ta tes th rough  the pa rties  to the com pact. The compact

23 sha ll ap p o in t and a t its  pleasure remove o r d ischarge such o ffice rs  and employees as may be re-

24 q u ired  to  c a rry  the p rovis ions o f th is  com pact in to  e ffect and sha ll f ix  and determ ine th e ir  duties,

25 q u a lif ic a tio n s  and compensation. The com; act sha ll adopt ru les and regu la tions fo r the conduct o f

26 its  business. I t  may estab lish and m a in ta in  one o r  m ore offices fo r  the  transac tion  o f  its  business

27 and may m eet a t any tim e  o r place w ith in  the te r r i to r ia l  lim its  o f  the s igna to ry  parties  b u t must

28 meet a t least once a year.

29 A R T IC L E  V II

30 V o tin g  and Q uorum

31 ( 1 ) A  m a jo r ity  o f  the  representa tives sha ll co n s titu te  a quorum .

32 (2) Each representa tive  sha ll be e n tit le d  to  one vote. No ac tion  o r  decis ion o f  the com pact shall

33 be approved unless the ac tion  o r  decis ion  receives a m a jo r ity  o f  the votes o f  the representatives,

34 in c lu d in g  a t least one a ffirm a tive  vo te  from  each pa rty .

35 A R T IC L E  V I I I

36 S upport Agencies

37 The com pact may c o n tra c t fo r the s ta f f suppo rt necessary t j c a rry  o u t the purposes o f  th is

38 com pact o r  request app rop ria te  agencies o f  the s ig n a to ry  pa rties  to  a c t as the  research agencies o f

39 the com pact.

40 A R T IC L E  IX

41 P arties ' Powers U nder Compact

42 E xcept as sp e c ifica lly  p rovided in  A r t ic le  V o f  th is  compact, no th ing  in  th is  compact shall be

43 construed to  l im it  the powers o f  any p a r ly  o r to  repeal o r p reven t the enactm ent o f  any leg is la tion

44 o r the  en forcem ent o f  any requ irem ent im posing ad d ition a l cond itions and re s tric tio n s  to  conserve
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1 ocean resources.

2 A R T IC LE  X

2 Absence

4 C ontinued absence o f  representa tion  o r o f  any com pact representative from  any pa rty  sha ll be

5 b rought to the a tte n tio n  o f the appo in ting  a u th o r ity  o f  the p a rty  not represented.

6 A R T IC LE  X I

7 Funding

8 ( 1 ) Each p a rty  sha ll co n tr ib u te  to the support o f toe compact.

3 (2) The annual c o n tr ib u tio n  o f each p a rty  shall be figu red  to the nearest SI00.

10 (3) The com pact sha ll prepare an annual budget w h ich  sha ll be approved by vole o f  the compact.

11 A fte r  approva l, the proposed budget sha ll be presented to the ch ie f executive and leg is la tive  body

12 o f  the s igna to ry  parties.

13 (4) Each p a rty  sha ll be responsible fo r the  expenses o f  its  own representatives.

H A R T IC L E  X II

15 W ith d ra w a l from Com pact

16 Th is  com pact shall con tinue  in force and rem ain b in d in g  upon each p a rty  u n til renounced by it.

17 R enuncia tion  o f th is  com pact m ust be preceded by sending s ix  months' no tice  in  w r it in g  o f in te n tio n

18 to  w ith d ra w  from  the com pact to  the o th e r pa rties  to the compact.

19 ____________________________________________________________________________________________________

20 SECTION 3. One member o f the Senate appointed by the P resident o f  the Senate and one

21 member o f the House o f  R epresentatives appointed by the Speaker o f  the House o f R epresentatives

22 sha ll ac t as the representa tives o f  the S tate  o f  Oregon on the Pacific Ocean Resources Compact in

23 accordance w ith  the powers and duties set fo r th  in the compact.

24 SECTION 4. ( 1 ) In  a d d ition  to  and not in  lieu  o f any o th e r app rop ria tion , there is app ropria ted

25 to  the Em ergency Board, fo r  the  b iennium  beg inn ing  J u ly  1 , 1991, ou t o f the General Fund, the sum

26 o f  $25,000 w h ich  may be a lloca ted  by the Em ergency Board o n ly  fo r the purpose o f  fund ing  the costs

27 o f  c o n tr ib u tin g  to  the support o f  the P acific  Ocean Resources Compact a c tiv itie s , once the compact

28 becomes ope ra tiona l.

29 (2) I f  a ll o f  the moneys re fe rred  to  in  subsection (1) o f  th is  section are not a lloca ted  by the

30 Em ergency Board p r io r  to  December 1, 1992, such moneys on th a t date become ava ilab le  fo r any

31 o th e r purpose fo r w h ich  the  Emergency B oard la w fu lly  may a lloca te  funds.

32 SECTION 5. This A c t being necessary fo r  the im m ediate p reserva tion  o f the pub lic  peace.

33 hea lth  and safety, an em ergency is declared to  ex is t, and th is  A c t takes e ffec t J u ly  1 , 1991.

34
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De .'ember 20, 1991

TO. G. Kraatz
K. Oxley 
J. Maslen
A. Stephens 
D. McCormack 

. C. Halen
G. McMahon

SUBJECT: Pacific Compact Legislation - Alaska
During the Pacific Conference, I had an opportunity to meet with Senator Sam Cotten, 
Alaska (President of the Senate) and discuss the Pacific Compact. As you may be aware, 
he is carrying this legislation in Alaska. I expressed my concerns with the Compact 
concept, but could not specifically address his bill as I have never had an opportunity to 
review it. I assumed, however, that it is similar if not identical to Oregon and 
California.
He recognized some of my concerns and gave me the impression that he is willing to 
consider amendments to accomodate these concerns. I also had the impression that this 
issue is not a "life or death" issue for him and he does not appear to be emotionally 
attached to the concept.
Since I initiated this dialogue, I thought it would be beneficial to follow up with a letter, 
a copy of which is attached. You will note that most of the concerns I outlined were taken 
directly from my March 15, 1991 letter to Assemblyman Hauser. Since we all agreed 
with the text of that letter, I felt it was appropriate to advise Senator Cotten of those 
concerns.
Please advise of questions/comments.
cc: W. Lawrence

R. Ray

FROM: Leo Brien

LRB:rc

PACIFIC MERCHANT SHIPPING ASSOCIATION
One Kaiser Plozo, Suite 420. Oakland, California 94612 Telephone (415) 839-9650 Fox (415) 839-2980
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D ecem be r 20 , 1991

S ena to r Sam  C o tten  

P. O. Box 7 7029 6  

Eag ie  R iver, AK  9 9 5 7 7

D ea r S ena to r> 06 tte n :

D u ring  th e  P ac ific  C o n fe rence  w e hart a b rie f o p p o rtu n ity  to  d iscuss  

the  P ac ific  C om pact le g is la tion . W h ile  I have  not had an oppo rtun ity  

to  re v iew  th e  s p e c if ic  le g is la tio n  you -h a ve  in tro d u ce d  in A la ska , I 

th ough t it w ou ld  be he lp fu l if I o u tlin ed  som e o f the  co n ce rn s  PM SA 

no ted  w ith  re sp e c t to  s im ila r  (I b e lie ve ) le g is la tio n  (A B 3 9 3 -H a u se r)  

in tro d u ce d  in C a lifo rn ia .

The  P ac ific . O cean  R esou rces  C om pact, as  it is en title d  in C a lifo rn ia , 

goes  w e ll b e yond  tra d it io n a l co m p a c ts  by  e x tend in g  th e  geog ra p h ic  

s co p e  o f s ta te  ju r is d ic t io n .

T h is  ra ises  a num be r o f issues :

The  U.S. C ongress, A laska , C a lifo rn ia  and W ash ing ton  s ta te  

e nac ted  c o m p re h e n s ive  o il s p ill p re ve n tio n  le g is la tio n  in  1 9 90  

and 1991 . Each p rov ides  a h igh deg ree  o f p ro tec tion  fo r the  

m a rine  env ironm en t. M uch  o f the  regu la to ry  p ro ceed ings  

ne cessa ry  to  im p lem en t th e  p ro v is io n s  o f th is  le g is la tio n  is 

s till b e ing  com p le ted . It seem s  p rem a tu re  to  c o n s id e r 

add itio na l regu la tion  un til w e  have had an oppo rtu n ity  to 

eva lu a te  the  im pa c t o f th e  le g is la tio n  so  re cen tly  enac ted .

# The p roposed  com pac t appea rs  to  v io la te  the  co n s titu tio n a l 

p r in c ip a ls  th a t re se rve  a d m ira lty  and  m a rit im e  ju r is d ic t io n  to 

the  fe de ra l g ove rnm en t.

* The A la ska  le g is la tu re  enac ted , I be lie ve , ve ry  co m p re hen s ive  

le g is la tio n  th a t d ra m a tic a lly  in c re a se d  th e  S ta te 's  a u th o rity  

o ve r the sh ipp ing  and hand ling  o f oil. Is A laska  p repa red  to

PACIFIC MERCHANT SHIPPING ASSOCIATION
One Kaiser Plaza, Suite 420, Oakland, California 94612 Telephone (415) 839-9650 Fox (415) 839-2980
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re lin qu ish  som e o f th is  new  au tho rity  to an in te rm ed ia te  

bu reauc ra cy  not d ire c tly  accoun tab le  to  the  A la skan  

e le c to r a te ?

Industry , and u ltim a te ly , the  consum er, is a lready  p ro v id ing  

s ig n ific a n t fu n d in g  fo r fe de ra l and s ta te  o il sp ill p re ven tio n  

law s. As add itio na l unspec ified  fund ing  is requ ired  fo r th is  

in te rs ta te  com pac t, it is u n rea lis tic  and u n fa ir to  e xpec t 

in dus try  and consum ers  to  pay ye t ano the r assessm en t. W ill 

g ene ra l funds  be ava ilab le  fo r th is  p ro p o s a l?  G iven  the de fic it 

s itu a tio n  fa c in g  m any  s ta te s , the  a va ila b ility  o f g ene ra l funds  

appea rs  h ig h ly  doub tfu l.

* The  pow e r to enac t and en fo rce  regu la tions  gove rn ing  

a c tiv it ie s  o ff th e  coas ts  has  in he ren t fo re ig n  po lic y  

im p lic a tio n s , and  th e re  is  a  c o n s titu tio n a l lim it on the  e x te n t 

to  w h ich  C ong ress  m ay au tho rize  a s ta te  to  exe rc ise  tha t 

pow er. The  de linea tion  o f th a t fede ra l lim it has been  the 

s u b je c t o f in te rn a tio n a l deba te  and tha t c o n tro ve rsy  w ou ld  

lik e ly  be in te n s if ie d  if a u th o rity  ou t to  2 0 0  m iles  w e re  

g ran ted  to  s ta te s  th rough  the  c rea tion  of th is  com pac t.

P M S A  does  sup p o rt th e  co n ce p t o f u n ifo rm ity  o f m a rit im e  law  and 

re g u la tio n  th ro u g h o u t th e  U n ited  S ta tes . The  U. S. C o as t G ua rd  

c u rre n tly  p ro v id e s  th a t u n ifo rm ity , as they  a lone  have  th e  a u th o rity  

o v e r  s u ch  s u b je c ts  a s  v e s s e l d e s ig n , n a v ig a tio n  a nd  m a n n in g  

re q u ire m e n ts .  O u r in d u s try  is  in te rn a tio n a l in  s co p e , and  w e 

vhere fo re  b e lie ve  a s in g le  agency  app roach  is a b so lu te ly  c ritica l.

The  c o m p a c t language , as p repa red  by C a lifo rn ia  (and  enac ted  by 

O regon ) m oves  w e ll aw ay  from  th is  concep t by c rea tin g  a regu la to ry  

body  w ith  th e  a u tho rity  to  im pose  an unnecessa ry  add itio n a l la ye r of 

re g u la t io n s .  P M S A  c a n n o t s u p p o r t th e  re g u la to ry  p ro v is io n s  

encom passed  by th is  le g is la tive  language. On the  o th e r hand, PM SA 

d o e s  re c o g n iz e  th e  v a lu e  o f in te rs ta te  c o m m u n ic a t io n  and  

co o p e ra tio n  in add re ss in g  oil sp ill p reven tion , p lann ing  and  response . 

W e a re  s u p p o rtiv e  o f in c reased  co o rd in a tio n  am ong s ta te s  on such  

is s u e s .
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A c c o rd in g ly ,  w e  b e lie v e  C o m p a c t le g is la t io n  s h o u ld  be  s tr ic t ly  

a d v is o ry  in  n a tu re ,  e m p h a s iz in g  in te rs ta te  c o o p e ra t io n  and  

e lim in a tin g  re g u la to ry  a u th o rity / re q u ire m e n ts  w h ich  go  w e ll beyond  

the  long  s ta n d in g  bou nd s  on s ta tes ' a u th o rity  to  re g u la te  in te rs ta te  

and fo re ig n  com m erce .

S om e  o f th e  c o n ce rn s  I have  ra ised  m ay no t be a p p lic a b le  to  you r 

le g is la tio n . I d id , how eve r, w an t you  to  be  aw a re  o f o u r conce rns  

w ith  th e  C a lifo rn ia  C o m p a c t le g is la tio n .

I w ou ld  be  happy  to  d iscuss  th is  issue  w ith  you a t you r conven ience .

S in c e re ly  you rs ,

Leo B rien 

P re s id e n t

P a c ific  M e rc h a n t S h ip p in g  A sso c ia tio n

•'/‘4c a - f l ar-^'c/c ^ ,c’

LR B :rc


