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Alaska State Legislature
P.O. Uox Y 

Juneau, AK »»HI 1-3100 
Phone: (007) 103-3001 

Fnx: (007) 103-3331

MEMORANDUM

10: Representative Niilo Koponen

FROM: Glenn T. G r a y ^
Legislative Analyst

RE: Litigation Resulting From Citizen Suit Laws in Other States
Research Request 91.181

You requested information about states with statutes that permit citizen law 
suits against polluters or against persons that degrade the environment. 
These laws often include a notification period where the business may respond 
to the problem before the law suit is initiated. You asked us to contact 
several different states to find out the number of cases that make it to the 
notification stage, the number of court cases filed, the number of cases 
dismissed as frivolous, and the total number of civil cases.

We contacted attorneys general in seven states to inquire about citizen law 
suit statutes: Connecticut, Florida, Indiana, Michigan, New Jersey, South
Dakota, and Wyoming. Statutes from each of these states are attached 
(Attachment A). Few of the attorneys we contacted were able to provide precise 
statistics about the number of cases filed using these laws.

Connecticut

Assistant Attorney General Joe Rubin said that people rarely use th- 
Connecticut statute that authorizes citizen suits about environmental matters. 
Mr. Rubin said that he did not know why the statute is not used more often, but 
he speculated that citizens do not use it because the state responds quickly 
to resolve pollution problems. The law empowers any person to sue another 
person "for protection of the public trust in the air, water and other natural 
resources of the state from unreasonable pollution, impairment or destruction" 
(CS 22a-16). The Connecticut statute does not require a notification period 
before a citizen can initiate a suit.

Florida

Jeff Peters, chief of the Environmental Litigation Section for the Florida 
Attorney General's Office, stated that citizens may receive injunctive relief 
against private companies or government agencies by initiating an action 
against the state. The citizen initiates an action under the premise that a
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state agency is not properly enforcing state law. After a citizen initiates 
an action, the state has 30 days to respond. If the state takes no action by
the end of the 30 days, the citizen may initiate a law suit against the state.
Mr. Peters said that it may be possible to add other parties, such as private
companies, to the complaint at that time.

The Florida Environmental Protection Act gives standing to any citizen to 
initiate a law suit if an activity has "the effect of impairing, polluting, or 
otherwise injuring the air, water, or other natural resource of the state" 
(FS 403.412). Officials from the Attorney General's Office or the Department 
of Environmental Regulation were not able to estimate the number of court cases 
initiated using the act, but no one thought that it was used often. A bill 
currently before the Florida State Legislature expands the authority of 
citizens to initiate law suits (attached).

Indiana

According to Chief Counsel Jack Watson of the Indiana Attorney General's 
Office, between ten and fifteen notices are served each year using the state's 
citizen law suit provision. Some years a greater number of proceedings are 
initiated. The statute requires a 90-day waiting period where state agencies 
attempt to resolve the problem. A citizen may initiate a court action on 
behalf of the state only if state agencies fail to resolve the problem by the 
end of the 90-day period. Law suits may be initiated "for the protection of 
the environment of Indiana from significant pollution, impairment, or 
destruction" (IC 13-6-1). Most of these actions are resolved administratively 
without the need to go to court. Mr. Watson said about two or three suits make 
it to the courts each year, and he did not know of any of cases that have been 
dismissed as frivolous.

Michigan

The Michigan State Legislature passed one of the earliest statutes that permits 
citizens to initiate law suits against polluters or those who degrade the 
environment. A provision in the 1970 Michigan Environmental Protection Act 
(MEPA) gives standing to individuals to sue polluters, but persons named in the 
suit have 28 days to respond to the complaint. According to Steve Chester, an 
assistant attorney general, initial predictions that citizens would flood the 
courts with frivolous cases never materialized. State and local governments 
initiate most of the cases under this law. During recent years, however, the 
state often uses more specific laws to stop pollution (e.g., statutes 
concerning hazardous waste, clean water, air quality, and the state superfund).

Mr. Chester knows of no recent statistics quantifying the number of cases 
initiated under this statute. The attached 1985 article from the 
Environmental Law Quarterly states that during the first few years after the
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act was passed about two cases were filed per month (Attachment B). By 1982 
law suits diminished to about one every two months. The article reports that 
the act stimulates settlements prior to court proceedings.

New Jersey

The New Jersey statute permitting citizen environmental law suits was recently 
amended. During 1990, a cap on the amount of attorney fees that may be 
collected was raised from $10,000 to $50,000 for citizen suits, and the cap on 
suits initiated by governments were unlimited. Charles Licata, assistant 
environmental prosecutor, estimated that about two citizen suits have been 
initiated each month since amendments to the statute became effective last 
July. The law requires that a 60-day notice be given before suits are 
initiated. State agencies often negotiate a solution to the problem. If no 
settlement is reached after the 60-day notice period, a citizen may initiate 
action through the courts. Mr. Licata is not aware of any suits being 
dismissed as frivolous.

South Dakota

Roxanne Giedd, an assistant attorney general, said that citizen suit provisions 
permit the state to file enforcement action on behalf of a citizen. The 
provisions also permit citizens to file suits directly against a polluter. Ms. 
Giedd said that citizens file about two cases per year against polluters and 
request state action to mitigate pollution about 40 times per year. State 
involvement usually results in some action taken by the polluter to resolve the 
problem. Ms. Giedd did not know of any instances where cases were dismissed 
as frivolous.

Wyomi ng

Steve Jones, senior assistant attorney general and head of the environmental 
section, said that he is aware of only one instance where someone has used 
Wyoming's citizen lawsuit statute. The statute, WS 35-11-902, permits 
individuals "having an interest which is or may be affected" to commence a 
civil action against the state government for failing to enforce the 
Environmental Quality Act or against any private party that violates provisions 
of the act. The one law suit Mr. Jones was aware of was dismissed because the 
plaintiff did not comply with the required 60-day waiting period before 
initiating a law suit.

Conclusion

Statutory provisions permitting citizens to sue polluters vary among the 
states. Some states require that the state bring action on behalf of the
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individual. Other states permit citizens to initiate law suits on behalf of 
themselves or on behalf of the state. While some states require citizens to 
wait a specified number of days before filing a suit, other states permit 
immediate filings.

State officials we contacted reported that citizen law suit legislation has 
been used less than initially expected. Government agencies tend to use such 
statutes as often or more often than citizens. Because of the costs associated 
with litigation, many polluters settle out-of-court. Therefore, environmental 
law suit legislation may serve to reduce the number of court cases rather than 
bog down the court system with an excessive number of civil cases. No one we 
contacted thought that frivolous law suits were a problem. Few states track 
the number of court cases initiated in association with citizen law suit 
statutes, but many officials provided rough estimates. Older laws permitting 
citizens and government agencies to initiate law suits against polluters tend 
to be used less often by the states now that newer, more specific laws have 
been adopted.

Please contact this office if we be of additional assistance.

Attachments



F e b r u a r y  28, 1991

R e p r e s e n t a t i v e  C l i f f  D a v i d s o n
C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e
C a p i t o l  R o o m  124
A l a s k a  S t a t e  L e g i s l a t u r e
P.O. B o x  V
Ju n eau , AK 99811

Dear C h a i r m a n  Dav id s on :

I a m  w r i t i n g  on  b e h a l f  of  t h e  L e a g u e  of W o m e n  V o t e r s  of 
A l a s k a  in s u p p o r t  of HB 29, g i v i n g  c i t i z e n s  the a u t h o r i t y  to sue 
p o l l u t e r s  t o  b r i n g  t h e m  i n t o  c o m p l i a n c e  w i t h  A l a s k a ' s  
e n v i r o n m e n t a l  laws. W e  b e l i e v e  t h a t  if c i t i z e n  a u t h o r i t y  to 
g u a r d  a g a i n s t  p o l l u t i o n  is m a d e  " o f f i c i a l , "  p o t e n t i a l  v i o l a t o r s  
of the la w w i l l  b e  d i s c o u r a g e d  f r o m  p o l l u t i n g  a n d  w i l l  t a k e  
p r e v e n t a t i v e  actio n.

As  p a r t  of  i t s  c i t i z e n ' s  r i g h t s  c o n c e r n s ,  the L e a g u e  has 
long w o r k e d  for the c i t i z e n ' s  r i g h t  to k n o w  and  fo r b r o a d  c i t i z e n  
p a r t i c i p a t i o n  in g o v e r n m e n t .  T h e  L e a g u e  of W o m e n  V o t e r s  of the 
Un i t e d  S t a t e s  b e l i e v e s  that  d e m o c r a t i c  g o v e r n m e n t  d e p e n d s  u p o n  
t h e  i n f o r m e d  a n d  a c t i v e  p a r t i c i p a t i o n  of its c i t i z e n s  at all 
levels of g o v e r n m e n t .

In t e rm s  of p r o t e c t i n g  the e n v i r o n m e n t ,  the L e a g u e  s u p p o r t s  
i n c e n t i v e s  to a c c e l e r a t e  p o l l u t i o n  c o n t r o l ,  a n a  b e l i e v e s  t h a t  
m e c h a n i s m s  f o r  c i t i z e n  a p p e a l  m u s t  b e  g u a r a n t e e d ,  i n c l u d i n g  
a c c e s s  to the c ou rts . D u e  p r o c e s s  r i g h t s  fo r  the a f f e c t e d  p u b l i c  
and p r i v a t e  p a r t i e s  m u s t  be a s s u r e d .

In a s t a t e  as l a r g e  as A l a s k a ,  it is d i f f i c u l t  f o r  t h e  
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  to m o n i t o r  and c o n t r o l  
all of the m a n y  s o u r c e s  of p o l l u t i o n ,  m a k i n g  c i t i z e n  i n v o l v e m e n t  
c r i t i c a l  to p r o t e c t i o n  of the e n v i r o n m e n t .

The  L e a g u e  of W o m e n  V o t e r s  of A l a s k a  u r g e s  y o u  to s u p p o r t  
H o u s e  Bill 29. T h a n k  y o u  for y o u r  time an d  c o n s i d e r a t i o n  of this  
issue.

S i n c e r e l y ,

M a r j o r i e  Hays  
P r e s i d e n t
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NAME: OONALO STEIN/CMTE MEMBER 
TITLE: AK LEGISLATIVE AFFAIRS WATCH 

ADDRESS: P.O. eOX 10904 
CITY: FAIRBANKS 

FHCNE: 455-6032 
BILL NO: h B 29

SUBJECT: SUITS TO ENFORCE ENVIRONMENTAL LAWS 
MESSAGE: AK LEGISLATIVE AFFAIRS WATCH OPPOSES HB 29.

ZIP: 99710

EOM-FZ

POMID: 07090957 
DATE: 91/02/25 
TIME: 09:09:57 

LICNAME: FAIRBANKS LIO

COPIES: REPRESENTATIVES SENATORS

BOYER
KOFONEN
M.W.MILLER
MOYER
SHARP
OCNLEY

C-RUENBEPG
PARNELL
ELLIS
MARTIN
HANLEY
LINCOLN
IVAN
FINKELSTEIN
CARNEY
HUOSON
LEMAN
ZAWACKI

FAHPENKAMP
FRANK
SHULTZ

I



P U B L I C  O P I N I O N  M E S S A G E

D E A R :  R E P R E S E N T A T IV E  DAV ID SON

NAME: CLARE PA V IA  
T I T L E :  PWSCA 

A D D R E S S :  P . O .  BOX 1 6 9 7
C I T Y :  VALDEZ Z I P :  9 9 6 8 6

PHONE :  N / R -  
B I L L  NO :  HB 2 9
S U B J E C T :  S U I T S  TO ENFORCE ENVIRONMENTAL LAWS
MESSAGE :  HB 2 9  I S  IMPORTANT FOR ALA SKA .  THE O I L  S P I L L  C O M M I S S I O N ' S
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A p r i l  2 3 ,  1 9 9 0

The Honorable Cliff Davidson 
Alaska State Legislature 
Pouch V
J u n e a u ,  A l a s k a  9 9 8 1 1  

R e :  H B  5 5 8

Dear Representative Davidson:

I am writing on behalf of Goldbelt, Inc. to express the concerns 
that we have with respect to the above-referenced bill. It is our 
strong opinion that this bill is not in the best interests of 
Goldbelt, or of any other business or individual in this state.

The law proposed in HB 558 would allow anyone to file a lawsuit if 
he believes that an environmental law has been violated. A 
plaintiff under this proposal need not have any personal stake in 
the contest in order to bring suit. The only requirement imposed 
b y the bill is that the potential plaintiff notify the Commissioner 
of the Department of Environmental Conservation ("DEC") and the 
proposed defendant and then wait sixty d a y s . The state is 
permitted as a matter of right to intervene in the citizen's case; 
likewise, if the state brings suit, any citizen m a y  intervene as a 
m a t t e r  of right.

The bill also alters the civil rules governing the award of 
attorney's fees to a prevailing party. If the plaintiff's case is 
"wholly frivolous," then a prevailing defendant is entitled to be 
awarded attorney's fees. All that a plaintiff needs to show in 
order to be entitled to fees, however, is that he is a 
"substantially prevailing plaintiff."

This bill is dangerous. It allows a suit by anyone in the world 
who believes that an Alaskan individual or business has violated an 
environmental law. No standing requirements are imposed upon the 
plaintiff. He or she need not have suffered any injury as a result 
of the alleged violation. If someone in Oregon thinks that 
Goldbelt has discharged hazardous waste in Juneau, then Goldbelt 
would be forced to defend the claim. Only if the plaintiff's 
complaint is later found to be "wholly frivolous" will the 
defendant be forced to pay the plaintiff's reasonable fees. The 
award of fees will be scant comfort, however, if the plaintiff is 
judgment proof, or if he is out of state and difficult to trace. 
The intervention provisions of the bill make no sense. They allow 
private intervention as a matter of right in the state's lawsuits 
and state intervention in private suits without regard for the
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normal requiraments of an interest or a reason to intervene. This 
provision invites an explosion of litigation in which parties will 
join the state's lawsuits out of mere curiosity, and will overwhelm 
the courts with the problems of multiple party litigation that is 
u n n ecessary for the resolution of legitimate d i s p u t e s .

Goldbelt is Native Corporation that owns timber land near Juneau and 
sand and gravel resources in Juneau. We are well aware of the 
environmental regulations that concern our operations and work hard 
to see that we do not violate the law. Nonetheless, timber 
harvesting is an untidy business. It involves moving large amounts 
of raw materials and creates debris, unavoidable hazards, and waste 
p r o d u c t s . State regulatory personnel understand these type of 
operations because they are professionals with experience and 
training. If they detect a violation, their judgment in pursuing 
it is entitled to some weight. On the other hand, allowing every 
man, woman, and child in the nation the opportunity to play at 
being attor n e y  general is not a rational w a y  of enforcing 
environmental l a w s ,

The proposal contained in HB 558 will not improve the administra­
tion of Alaska's laws on environmental protection. It will simply 
encourage m o r e  litigation of dubious value and increase the costs 
of doing business. Furthermore, numerous legal actions by private 
attorneys general will decrease the predictability of enforcement 
of environmental laws and reduce the respect accorded to those 
l a w s .

Goldbelt opposes this bill for all of the reasons discussed above, 
and we urge you to vote against: it. Alaska has strong
environmental laws that are best enforced by those who know what 
t h e y  are doing. Throwing the door open to enforcement by 
enthusiastic amateurs who have no stake in the outcome invites 
abuses and does not improve Alaska's environment. This bill, were 
it to become law, could have a devastating effect on all Alaskan 
enterprises, particularly those which, like Goldbelt, manage 
natural resources. We, therefore, urge you to vote against this 
bill.

Sincerely yours,

J o s e p h  G. W x l s o n
President & Chief Executive Officer
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R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  

A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  

P . O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i

R E:  H B  29

i d s o n :

I a m  w r i t i n g  r e g a r d i n g  H B  29 n o w  b e i n g  c o n s i d e r e d  b y  t h e  r e s o u r c e s  

c o m m i t t e e .  T h e  p r o p o s e d  l e g i s l a t i o n  a l l o w s  f o r  c i t i z e n  s u i t s  t o  

e n f o r c e  p e r m i t  s p e c i f i c a t i o n s ,  S t a t e  m a n a g e m e n t  p l a n s ,  a n d  

e n v i r o n m e n t a l  l a w s .

K o n c o r  F o r e s t  P r o d u c t s  h a s  e s t a b l i s h e d  a n  e x c e l l e n t  e n v i r o n m e n t a l  

r e c o r d .  I n  p a s t  y e a r s  w e  r e c e i v e d  r e c o g n i t i o n  o f  s u c h  f r o m  a 

v a r i e t y  o f  s o u r c e s .  I n  s p i t e  o f  o u r  c o m p a n y ' s  r e c o g n i z e d  

r e s p o n s i b l e  e n v i r o n m e n t a l  p o l i c y ,  w e  a r e  d e e p l y  c o n c e r n e d  r e g a r d i n g  

t h i s  p r o p o s e d  l e g i s l a t i o n .

F o r  o u r  c o m p a n y  t o  s t a r t  u p  a t i m b e r  h a r v e s t  o p e r a t i o n  i n  t h e  S t a t e  

o f  A l a s k a ,  w e  m u s t  r e c e i v e  n u m e r o u s  p e r m i t s  f r o m  t h e  S t a t e  

i n c l u d i n g  b u t  n o t  l i m i t e d  t o, p e r m i t s  f o r  t i d e l a n d s  u s e ,  s e w a g e  

d i s p o s a l ,  s o l i d  w a s t e  d i s p o s a l ,  a n d  s t r e a m  c r o s s i n g s .  I n  a d d i t i o n  

w e  m u s t  c o n t i n u a l l y  n o t i f y  t h e  S t a t e  o f  o u r  o p e r a t i o n a l  p l a n s  a t  

l e a s t  3 0  d a y s  i n  a d v a n c e .  P r o f e s s i o n a l  f o r e s t e r s ,  e n v i r o n m e n t a l  

e n g i n e e r s ,  a n d  f i s h e r i e s  b i o l o g i s t s  e m p l o y e d  b y  t h e  v a r i o u s  S t a t e  

a g e n c i e s  a d m i n i s t e r  a n d  e n f o r c e  t h e  p r o v i s i o n s  o f  t h e s e  p e r m i t s  a n d  

n o t i f i c a t i o n s .

T h i s  p r o p o s e d  l e g i s l a t i o n  w o u l d  a l l o w  a n y  c i t i z e n  r e g a r d l e s s  o f  t h e  

m e r i t s  o f  t h e i r  c l a i m ,  t o  d e l a y  o u r  o p e r a t i o n s ,  w i t h  n o  r e a l  c o s t  

t o  t h e m .  T h e  b i l l  w o u l d  e n c o u r a g e  f r i v o l o u s  s u i t s  t o  b e  u s e d  a s  a 

d e l a y i n g  t a c t i c  b y  t h o s e  w h o  p e r c e i v e  o u r  o p e r a t i o n s  a s  

o b j e c t i o n a b l e ,  r e g a r d l e s s  o f  o u r  e n v i r o n m e n t a l  s t a n d a r d s  o r  

c o m p l i a n c e  w i t h  l a w s .  T h e  p l a i n t i f f  i n  s u c h  s u i t s  w o u l d  h a v e  

n o t h i n g  t o  l o s e  b y  a t t e m p t i n g  t o  s e c o n d  g u e s s  t h e  a g e n c i e s  w h o m  a r e  

e n t r u s t e d  t o  a d m i n i s t e r  a n d  e n f o r c e  e n v i r o n m e n t a l  s t a t u t e s  a n d  

r e g u l a t i o n s .  P l a i n t i f f s  w i t h  f e w  a s s e t s  c o u l d  s i g n i f i c a n t l y  r e d u c e  

c u r  c a s h  f l o w ,  g i v i n g  u s  n o  r e a l i s t i c  m e a n s  o f  r e c o v e r i n g  t h e  c o s t s



o f  i n j u n c t i o n s  o r  s u s p e n s i o n s  o f  o p e r a t i o n s .  I n  t h e  p a s t  t h e s e  

a c t i o n s  h a v e  b a n k r u p t e d  l e g i t i m a t e  c o m p a n i e s  t h a t  w e r e  e v e n t u a l l y  

p r o v e n  t o  b e  d o i n g  t h e i r  o p e r a t i o n s  i n  a n  e n v i r o n m e n t a l l y  s o u n d  

m a n n e r .

I f  t h e r e  is a p r o b l e m  w i t h  t h e  a d m i n i s t r a t i o n ' s  a b i l i t y  t o  e n f o r c e  

e n v i r o n m e n t a l  l a w s  a n d  r e g u l a t i o n s ,  t h e n  s u c h  p r o b l e m s  s h o u l d  b e  

r e m e d i e d  t h r o u g h  a d e q u a t e  f u n d i n g  f o r  t h e s e  a g e n c i e s ,  a n d  p r o p e r  

a d m i n i s t r a t i v e  o v e r s i g h t .  T o  e n l i s t  t h e  p u b l i c  a s  a s o r t  o f  

v i g i l a n t e  r e s o u r c e  p r o t e c t i o n  a d v o c a t e ,  w i t h  t h e  p o w e r  a u t h o r i z e d  

b y  t h i s  b i l l ,  w o u l d  b e  a s e t  b a c k  f o r  b o t h  p r o f e s s i o n a l  r e s o u r c e  

m a n a g e m e n t  a n d  e n v i r o n m e n t a l  p r o t e c t i o n .

I n  p a s t  d e l i b e r a t i o n s ,  c o n c e r n s  h a v e  b e e n  e x p r e s s e d  t h a t  s m a l l  

a n d / o r  r u r a l  c o m m u n i t i e s  s h o u l d  b e  e x e m p t e d  f r o m  t h e  b i l l ' s  p r e v i e w  

s i n c e  t h e y  d o  n o t  h a v e  t h e  r e s o u r c e s  t o  d e f e n d  t h e m s e l v e s  a g a i n s t  

s p u r i o u s  s u i t s .  W e  w o u l d  s u b m i t  t h a t  p r i v a t e  b u s i n e s s e s  a r e  e v e n  

m o r e  v u l n e r a b l e  t o  f i n a n c i a l  r u i n  t h a n  c o m m u n i t i e s .

I f  p a s s a g e  o f  t h i s  t y p e  o f  l e g i s l a t i o n  is  i n e v i t a b l e ,  t h e n  it 

s h o u l d  a p p l y  w i t h o u t  e x c e p t i o n  a n d  t h e r e  m u s t  b e  p r o t e c t i o n  f o r  

d e f e n d a n t s  f r o m  f r i v o l o u s  c a s e s  w h i c h  a r e  u s e d  s i m p l y  t o  d e l a y  

o p e r a t i o n s .  O n e  p o s s i b l e  a v e n u e  w o u l d  b e  a b o n d i n g  r e q u i r e m e n t  f o r  

p l a i n t i f f s ,  w h i c h  w o u l d  p r o v i d e  d e f e n d a n t s ,  p u b l i c  o r  p r i v a t e ,  w i t h  

a m e a n s  b y  w h i c h  t h e y  c o u l d  r e c o v e r  b o t h  t h e  c o s t s  o f  p r o v i d i n g  a 

d e f e n s e ,  a n d  t h e  c o s t s  i n c u r r e d  b y  s u s p e n d e d  o p e r a t i o n s  a n d  m a k e  

t h e  a w a r d  o f  c o s t s  m a n d a t o r y  r a t h e r  t h a n  d i s c r e t i o n a r y .  A  s u i t  

s h o u l d  n o t  h a v e  t o  b e  f o u n d  w h o l I v  f r i v o l o u s  f o r  t h i s  a c t i o n  t o  

o c c u r .

T h e  l e g i s l a t u r e  m u s t  a l s o  c o n s i d e r  t h e  h i d d e n  c o s t s  in t e r m s  o f  

S t a t e  s t a f f  h o u r s  c o m m i t t e d  t o  p r e p a r a t i o n  a n d  d e f e n s e  i n  s u c h  

c a s e s .  T h e  m o n e y  w o u l d  b e  f a r  m o r e  w i s e l y  u s e d  b y  c o m m i t t i n g  i t  t o  

t h e  e x i s t i n g  r e g u l a t o r y  p r o g r a m s .

T h e r e f o r e  I u r g e  y o u  n o t  t o  s u p p o r t  t h i s  p r o p o s e d  l e g i s l a t i o n .  

S i n c e r e l y ,

R e p r e s e n t a t i v e  D a v i d s o n
M a y  6, 1991 RE: HB29

J o h n  L. S t u r g e o n  

S2j^rsident

J L S / j e s

c c :  T h y e s  S h a u b



= \  A Klukwan Forest
S |  P.O. Box 3 J 6 5 9 f Juneau

orest Products, Inc.
Juneau, Alaska 99803-4659 
104 Fax.-(907J 789-0675= \ " = \  (907) 789-7(04•i M

May 7, 1991

Representative Davidson, Chairman 
House Resources Committee 
P.O. Box V 
Juneau, AK 99811

Dear Chairman Davidson:

Klukwan Forest Products is opposed to House Bill 29 because 
if passed into law it would broaden the scope of the type of 
action that could be brought against another person, the 
State or an agency of the State. Furthermore, HB29 would 
make the plaintiff almost totally immune from the 
consequences of his actions. This action could be brought 
against a business if the plaintiff feels the law has been 
violated even if the agency has found no violation.

The list of undesirable aspects of the bill is too excessive 
for simply fixing it, therefore, it needs to be stopped 
completely. Alaska's businesses and industries simply 
cannot be exposed to irresponsible lawsuits that this bill 
would allow.

Sincerely,

Ronald R. Wolfe 
Chief Forester

RRW:acp

cc: Thyes Shaub
House Resources Committee
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C h a i r m a n  C l i f f  D a v i d s o n

V i c e  C h a i r m a n  G e o r g i a n n a  L i n c o l n  •

H o u s e  R e s o u r c e s  C o m m i t t e e  

P. 0. B o x  V  

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  D a v i d s o n  a n d  L i n c o l n :

I w o u i d  l i k e  y o u  t o  k n o w  w h a t  I t h i n k  a b o u t  H o u s e  B i l l  2 9.

L e t  m e  p r e f a c e  m y  r e m a r k s  b y  t e l l i n g  y o u  t h a t  I s e r v e d  f o r  

s e v e r a l  y e a r s  a s  R e g i o n a l  A d m i n i s t r a t o r  i n  R e g i o n  10 f o r  t h e  

U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y .  In  t h a t  

c a p a c i t y  I h a d  a g o o d  d e a l  o f  e x p e r i e n c e  w i t h  l a w  s u i t s  o f  

a l l  t y p e s /  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  c o m p l i a n c e  

n e g o t i a t i o n s  a n d  c o n s e n t  a r r a n g e m e n t s .  C i t i z e n  l a w s u i t s  w e r e  

a p a r t  o f  t h a t  e x p e r i e n c e .

W i t h  r e s p e c t  t o  s t a n d i n g ,  w h a t  I m e a n  i s  o f t e n  a c i t i z e n  s u i t  

i s  b r o u g h t  b y  a p a r t y  t h a t  h a s  a b s o l u t e l y  n o  s t a n d i n g  .ii t h e  

a f f a i r :  is n e t  a n e i g h b o r ,  s t a k e h o l d e r ,  p o t e n t i a l l y  h a r m e d  

p a r t y  o r  in a n y  o t h e r  w a y  i n v o l v e d .  W i t h  r e s p e c t  t o  

a c c o u n t a b i l i t y ,  w h a t  I m e a n  i s  v i r t u a l l y  a l w a y s ,  c i t i z e n  

l a w s u i t s  a r e  b r o u g h t  b y  a p a r t y  f o r  w h o m  K h i n g  is at r i s k  

o r  at s t a k e  i n  t h e  o u t c o m e .  F o r  e x a m p l e ,  i f  t h e  l a w s u i t  

d e l a y e d  a p r o j e c t  b u t  u l t i m a t e l y  w a s  l o s t ,  t h e  " c i t i z e n "  

c o u l d  n e t  b e  h e l d  a c c o u n t a b l e  f o r  t h e  c o s t  o f  d e l a y .

F i n a l l y ,  w i t h  r e s p e c t  t o  c o n t e x t  w h a t  I m e a n  is t h a t  c i t i z e n  

l a w s u i t s  o f t e n  d i s r e g a r d ,  o r  p r o c e e d  i n  s p i t e  o f  p r o g r e s s  

u n d e r w a y  i n  a b r o a d e r  a r e n a .  F o r  e x a m p l e ,  if  i n d u s t r y  

s t a n d a r d s  a r e  be.ir.g p r o m u l g a t e d  t o  r e g u l a t e  a s p e c i f i c  

p o l l u t a n t  i n d u s t r y - w i d e ,  a s p e c i f i c  c i t i z e n  l a w s u i t  a g a i n s t  

a n  i n d i v i d u a l  p o l l u t e r  m i g h t  a c t u a l l y  d i s t r a c t  l i m i t e d  

r e s o u r c e s  f r o m  s o l v i n g  t h e  l a r g e r  p r o b l e m .

I b e l i e v e  t h a t  o.ir s y s t e m  o f  g o v e r n m e n t  is a g o o d  o n e .  It 

h a d  s t o o d  a l o n g  t e s t ,  a n d  s u r v i v e d  o n  t h e  s t r e n g t h  o f  t h e  

b a l a n c e  o f  p o w e r  a c h i e v e d  b e t w e e n  t h e  l e g i s l a t u r e ,  e x e c u t i v e



a n d  j ud ici ary . I b el iev e c i t i z e n s  h a v e  a m p l e  o p p o r t u n i t y  for 
i n v o l v e m e n t  in this pr o c e s s  at th e p o l l s ,  in the c o n v e n t i o n a l  
way. if they  do n' t like the laws t h e y  c a n  get rid of you 
g uy s. If t h e y  do n't like th e a d m i n i s t r a t i o n  they can get rid 
of the e x e c u t i v e .  C it i z e n  l a w s u i t s  pit the  c i t i z e n s  a ga in st  
th e  r e g u l a t o r y  a g e nc ie s in an a r e n a  o u t s i d e  the t r i a n g l e  of 
r e s p o n s i v e  g o v e r n m e n t .  I t h i n k  t h e y  a s d o o m e d  to cr ea te  
il l- wil l,  a n d cos t money, a n d  a c h i e v e  v e r y  li t tl e of real 
result. I am not in favor of H o u s e  B i l l  29.

S i n c e r e l y ,

'■■> <’•

E r n e s t a  B a l l a r d  
C h i e f  O p e r a t i n g  O f f i c e r

c c .  D o n  F i n n e y ,  A l a s k a  F o r e s t  A s s o c i a t i o n
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Dear R epresen ta tive  Davidson

house  bill 2 1-' SS1: Gt.zer. su its  to Eniorce E n v ironm en ta l Laws i? a ia\\ we 
•aespe-ateiv  re e d  in the  a f te rm a th  of the Exxon Valdez d isa s te r  Big m dustrv  
has o ften  Jo n e  a? they  p lease  w ith  the e n v i ro n m e n t  Alaska is so big th e re  
aar. n ev e r  he sufficient law e n fo rc em en t  officials to w a tch  each project. 
P r iva te  c itizens will w a tch  th e i r  n e ig h b o rh o o d s  p rov id ing  a more e ffec t ive  
m eans of pro tec tion  than  any  s ta te  agency  However, w e  m ust give p r iv a te
<:iii7.*jns some author ity, go if a vio la tion is r epo r ted ,  iegai r epe rcus s ions  'viii
,'oiiow

Citizen su its  are a p ro m in en t  f e a tu re  of the  Oil and Has C ontam ination  -awe 
w hich  exist to p ro tec t  the  in te re s ts  of the  oil in d u s try  The federa l 
g o v e rn m e n t  recognizes the  va lu e  of citizen suits, as do s ix teen  o th e r  s ta tes

* •• ̂  •** • ^  a » »  2 r ' C ’ C  I P  «  '.2  ^  .*i i i «• »• .3 n  ■ i | • *• .*• ̂  C  1 •*' •! m  • j  1 « «  j n  '  L / l j  O  «  11 •y .  - a ,  w U l i f c C l  CA1CVO aC* »/Ui , C ^ v . » U l ^ C >  Vs./ V-C v C U i k i  I l l Z  i l l  r i C t l c C  U l l U *

p riv a te  citizens the ability  to  g u a rd  the ir  in te re s ts
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E X t C U l l V E  D I R E C T O R
Oacky L Orty
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C u rlu  W F o v e i '/.(.«  p  Ui 
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Jonn Fo*-e5<ia 
Mam, Fmy
uw a l  G ross 
josapn  R Harm 
R cgei C H onc ia  
Oan H Kock 
jo n n  C Millor 
Emsi H ’Pole Nelson 
Sleeken M Ronneerg 
JaiOme Salby 
R 0  Stork 
William Thomas 
R icnaia w  Tinoaii 
Lyia von Baigen 
W illiam R Wooc

O I R E C T O R S
Larry G Andorson 
Sharon E Anderson 
R icnarc B a n o s  
Mark Begicn 
W. ham 0  Bivm 
G G  Boom 
Robert a  Breexa 
Keiiy M Cam ooaii 
A ie»ance' J Caoasso 
Rich C a rso r 
Lynn C Chrysia 
j  J C.ncona 
James L. Cioud 
je n r  Sevens 
Larry Dinneen 
James V Drew 
Paula P Easley 
Don l  Fmney 
Lee E Psner 
uor-aia S. Follows 
Lin S Garrison 
J  K Easy GilSreth 
°a u l Glavmovicn 
jo n n  u wan 
Alan E waslmgs 
Karan j  Ho'staO 
Phil R Moiflswodn 
LOweu A Wumonrey 
Ooroiny A jo n e s  
jo n n  r Keisey 
RancaH O KowaNe 
Rate Leainara 
Pniiiip L. Looser 
Rocen w  uoescner 
Can w Mam ,
Len ra c ie a i
Chuck w M eacnam  S(
C Rocky ‘ wmer 
jo n n  K Norm an 
tonm e  O Connor 
Da»e Pansn 
M l  P a iia isu r 
Brao Phillips 
GaJ Pnmips 
E 'la s e ir  Renscn 
George R Scnmict 
Hainr.cn Henry S a ’ ingirr 
John S w am un 
L«.gnion H Thoilorn 
Ba 'V Thomson 
Scon Tnorson 
Paui W Iwa.ier 
jo sa p n  e  .js icem  j r  
W n i'jm  R w n i'es ioe  
Gecrga p  Wuercn
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Senaior 'oo  siave-s 
Senator fran* MursowSkl 
Congressman Don young
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UJL 29 -K n y iro n n in ita i  LiLii: sn lu r.liem LTll suits
RDC Position Paper

HB 29, which is d esigned  to p ro v id e  for citizen suits  to enforce 
en v iro n m en ta l  law s in A laska, is o p p o sed  by the Resource 
D evelopm ent C ouncil for Alaska, as r n  u nnecessa ry  and  
d a n g e ro u s  piece of legislation.

T he in tent of the  bill is to a llow  p eop le  w h o  have  supposed ly  been 
in ju red  by h a za rd o u s  w aste  sites, oil spills and  sim ilar 
d eg rad a tio n ,  a s tru c tu re  u n d e r  w hich  they can file a lawsuit. 
H ow ever, cu rren t  law  a lread y  p rov ides  such  ind iv idua ls  w ith the  
r igh t to sue pollu ters , a n d  the ability  to obta in  an  injunction if 
they can p rove  there  is the potentia l for a dan g ero u s  situation. On 
the  o th e r  end  of the  sp ec tru m  is the  in d iv id u a l  w ith o u t  a s trong  
case, w ho  is seek ing  im m ed ia te  relief. Tha t pe rson  will not have  a 
s tronge r  case u n d e r  HB 29, bu t will have  the  ability to file a w eak  
law su it  and  settle for large d am ag es  w ith  the  alleged polluter.

W hat sim ilar bills in o ther s ta tes  hav e  p ro v id ed  is an avenue  for 
law su it -h ap p y , n o n -d e v e lo p m en t  o rgan iza tions  to use  the law  tor 
the ir  o w n  gain. A s tu d y  by the  C en ter  for Ind iv idual Rights, 
concern ing  the p r iv a te  en fo rcem en t of en v iro n m en ta l  law, sh o w s  
tha t the  vast m ajority  of c itizen law su its  d u r in g  the 1980s w ere  
tiled  by env ironm en ta l  advocacy  g ro u p s  a n d  no t in ju red  citizens. 
In fact, EPA da ta  be tw een  1983 and  1985,. show s that 65 percent ot 
the  se tt lem en ts  u n d e r  leg isla tion  s im ila r  to HB 29, resu lted  in 
ap p ro x im a te ly  51 m illion pa id  to n o n -d e v e lo p m en t  g roups.

RDC believes tha t HB 29 is poo r public  policy - an  Alaskan w ho  is 
being  subjected to d a n g e ro u s  a n d  illegal po llu tan ts  can use cu rren t 
s ta tu tes  to bring  abou t a chan g e  in an  exped it ious  m anner. This 
bill is a thinly-veiled a t tem p t to p ro v id e  easy  legal pickings for 
A laska 's  n o n -d ev e lo p m en t o rg an iza t io n s ,  a n d  as such , shou ld  not 
becom e law.



Alaska Center for the Environment
519 West 8th Avenue. Su ite 201 • .Anchorage. A laska 99501 • (907) 274-3621

February 25, 1991
Representative Cliff Davidson 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Representative Davidson:

I am writing to thank you for the time you took to meet with Patti Saunders of 
our office in early February to discuss HB 29. As you know, the bill is sponsored by 
Rep. Niilo Koponen (co-sponsors to date are Kay Brown and Johnny Ellis), and enables 
citizens to sue polluters to bring them into compliance with environ mem a I laws (Alaska 
Statute Title 46). During our meeting, you asked about the experience of other states 
with citizen suit laws. We are working with Rep. Koponen’s office to get that 
information, and will forward it to you as soon as it becomes available. Enclosed is 
some background information to answer further questions you may have.

Citizen suits would enable citizens to 1) provide an incentive to industry to 
prevent pollution, because a regulatory entity (the citizen) is present and watching even 
when DEC is not, 2) force D EC to take action to enforce the laws against polluters, or 
3) take action against polluters when DEC has failed to do so. State adoption of citizen 
suits was recommended by the Oil Spill Commission, and have been used for years 
under federal pollution laws. Please see the enclosed briefing paper for further 
explanation of the bill.

The Exxon Valdez oil spill might not have occurred if Alaskans had been able to 
enforce pollution laws. Despite acknowledgement that Alyeska’s oil spill contingency 
plan was very different on paper than it was in reality, D E C  did not use its authority to 
force Alyeska to bring response capability up to par. As you know, other sources of 
pollution exist in this state beyond the potential for oil spills (placer mines or small oil 
spills contaminating water supplies, for example), and these are not adequately regulated 
by DEC. Out of necessity, D E C  must prioritize its attentions to the largest sources of 
environmental issues, leaving otner, less pressing pollution uncontrolled. Unfortunately, 
what is less pressing today often becomes a priority problem tomorrow. A major goal of 
HB 29 is to motivate industry to install pollution controls today and avoid conlam.inaiion 
problems in the future.

HB 29 is important legislation for Alaska. The Alaska Center for the 
Environment is eager to have your support for HB 29, and would appreciate a response 
expressing your position on the bill. Thank you for your attention to this issue, and 
please feel free to call with any questions.

Sincetely

Karen Wood
Waste Reduction Specialist

enclosures
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Why does Alaska need citizen suits?

T his bill w ould  enab le  citizens to  1) provide an incentive to  industry to  p reven t pollution, because a 
regu la to ry  en tity  ( th e  citizen) is presen t and watching even w hen D E C  is not, 2) fo rce D E C  to take action  to  
en fo rce  the laws aga inst pollu ters, o r 3) take action against po llu ters when D E C  has failed to  do so. C itizen  
suits would b e  app licab le  in the case of an ongoing violation o f sta le  pollution laws. T he intention is to 
en h an ce  the effec tiveness o f public in terest laws, resulting in a  c leaner env ironm ent and b e tte r health  and 
w ell-being

T h e  O il Spiil C om m ission advised the slate to adop t citizen suits (R eco m m en d atio n  #13) as an 
im p o rtan t co m p o n en t in A laska’s regulatory schem e. A pproxim ately  1000 hazard o u s w astes sites have been  
d o cu m en ted  in th e  s ta te , and m ore are added to the list each  year. T he D ep a rtm en t o f E nvironm ental 
C onservation , an  agency w ith a  large sta tu tory  m andate and  a large geographical a re a  to  cover, was 
un d erfu n d ed  even  b e fo re  this year’s proposed budget cuts. D E C  can ’t do everything. C itizen suits will pu t 
pow er back in to  th e  h an d s o f the people when norm al adm inistra tive channels a re n ’t adequate.

When can a suit be filed?

A suit can  n o t b e  filed until 60 days after the plain tiff has given notice o f  violation to  the 
C om m issioner an d  to  th e  alleged polluter. If the C om m issioner is already  p rosecu ting  a civil action or 
p roceed ing  w ith adm in istra tive  actions, a suit may not be filed.

Who can be sued, and what remedies can be achieved?

C itizens cou ld  sue any person, the state, or any agency o f the sta le  tha t is allegedly violating 
pollu tion  laws (T itle  46). A  citizen m ay also sue the D E C  C om m issioner if the C om m issioner fails to 
perfo rm  a n o n d isc re tio n a rv  act o r duty.

T he co u rt m ay aw ard  civil penalties, issue an injunction, o r provide for o th e r  relief. Any m onetary  
penalty  above an d  beyond  re im bursem ent o f attorney's fees reverts to  the sta le  g en e ra l fund.

W hat happens to attorney’s fees?

F ees m ay b e  aw arded  at the court’s discretion to  a  substan tia lly  prevailing plain tiff o r to a defen d an t 
if the court finds th a t th e  p la in tiffs  action is frivolous. This is the prevailing com m on  law for public in te rest 
cases.

Does the federal government or any other states use citizen suit provisions?

C ongress has recognized the value o f citizen suits as supp lem ents to  the go v ern m en t’s enforcem ent. 
C itizens have am p le  au th o rity  to  enforce federal environm ental laws. C itizen en fo rcem en t actions have 
proven n&i to  be u n rea so n ab le  avenues for harassm ent o f industry  o r  the E PA , bu t to  be a valuable m eans 
for stopping  m a jo r v io la to rs  whom the EPA  had been unable to  reach . T h e  C lean  A ir A ct, C lean W ater Act, 
R esou rce  C on serv a tio n  and  R ecovery A ct (R C R A ), the C om prehensive  E nv ironm en ta l Response, 
C om pensa tion  an d  L iability  A ct (C E R C LA , or Supcrfund) an d  the Surface M ining R eclam ation  Act all have 
citizen suit p rovisions. The business community has operated under these federal law: fo r  nearly 20 years.
Sixieen o ther s ta te s  an d  the D istrict o f Colum bia have citizen suit provisions in various form s.

What powers to sue do Alaskans have now'?

A laskans can  b rin g  a lawsuit against polluters w ho arc  violating federal env ironm enta l laws. In som e 
cases, A laskans d o  have th e  legal authority  to  sue violators o f som e s ta te  laws, includ ing  the state surface 
m ining coal law. Interestingly, citizen suits are a prenninent feature o f  the Oil and Gas Commission laws, 
casting to protect the interests o f  the oil industry. Victims o f pollu tion  do  not, how ever, have the power to  
enforce state p o llu tion  laws.
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Despite years o f warnings from its field 
staffers about A I) eska s poor oil-spi/l 
preparedness, the DEC did next to nothing.

Paper T iger

DbUEP,

. FOR DISASTER
n» te Ml ca aoM rim a nssewt

O n  ron*P»» SftAjp-i
Crawa on two small boata e l ta n  up  oil ip llltd  Into Valdai Harbor thla February whlM Ihe tankaf Mobil Arctic loada oil. Crttlea ot tha 
O apartm tnl o l Environmental Conaarvatlon have pueitloned  tha agancy t  raaolva In dem anding that oil com pank  a have enough  gear and 
w tll'tra lned  people to raepond awiflly and alfactlvtly to any oil apllla.

leaders put 
on Alyeska

though a b l(  ip ill would never 
happen. according to public rrcordt 
and Interviews with form er and 
current state, federal and Industry 
representatives

Alyeska, the consortium  of seven 
oil companies that own the pipeline 
and Valdes term inal, ranno l le |i l ly  
operate Its shipping facility without 
s tate  approval of a plan to deal with 
oil spills In Port Valdes and Prince 
William Sound

Yet DEC never moved to withhold 
Its approval as a way of forcing 
A lyeska to Improve otl-splll 
response The e |sn ry  never cited or 
took any other enforcement action 
a ia lnal the pipeline company, a fart 
'h a t  Alyeska now says shows DEC 
was satisfied with lla plan and 
performance

Aa a m u l t ,  the a |e n r7 effectively 
Ignored the d en ie r posed by the |ia n l  
all tankers and. critics say, ska re t the

meaae tee Page H  MChr.

Department 
no real heat
By PATTI EPLER 
Du, News reporter .Cm. n  iw vw fie cv, — »

F
or more than a decade before 
tha Cason Valdes oil spill, lop 
officials of the Alaska 

D epartm ent of Envlrosussental 
Conservation lin o rtd  warnings from 
the ir own staff and failed to m ake oil 
companies prvpsrv for a major spill 
In Prince Wllllsm Sound

Year after yesr. DEC staffers, 
some Alyeska Pipeline Service Co. 
employees and o then  warned that 
catastrophe w it likely If Alyeska 
w asn 't ordered to upgrade lla 
equipm ent and letch cleanup 
workers lo do iheir Jobs, •  Dally 
Newt Investigation thaw s

Yet beyond nallng the critical field 
reports. DEC administrators did 
little  to  force Alyeska to do belter 
Every DEC administration since oil 
began to How in I9TT has been 
Inrffeeiuel agtlnst a stubborn and 
miserly A lseiaa . which behaved a t



• M a r c h  1 9 7 7  m e e t i n g  b e t w e e n  r e g u l a t o r s  a n d  
\  I n d u s t r y .

W h a n  t h e  p l a n  w a s  f i n a l l y  a p p r o v e d  a  f e w  
w e e k s  l a t e r ,  A l y e s k a  w a s  a l l o w e d  t o  k e e p  
o n l y  1 9 , 0 0 0  f e e t  a t  t h e  V a l d e t  t e r m i n a l .

T w e l v e  y e a n  l a t e r ,  w h e n  t h a  E x x o n  
V a l d e s  r a n  a g r o u n d ,  t h e  c o m p a n y  h a d  a b o u t  
7 9 , 0 0 0  f e e t  o f  b o o m  o n  h a n d .  B u i  e v e n  t h a t  
w a s n ' t  e n o u g h  t o  s t o p  t h e  s p r e a d  o f  o i l  I n  t h e  
S o u n d ,  e v e n  w i t h  t h r e e  c a l m  d a y s  a f t e r  t h e  
a c c i d e n t .  C l e a n u p  e x p e r t s  d o u b t  t h a t  t h e  
s t a t e ' s  p r o p o s e d  3 0 , 0 0 0  f e e t  w o u l d  h a v e  i 
s t o p p e d  m u c h  o i l  e i t h e r ,  a l t h o u g h  t h e y  s a y  I t  
m i g h t  h a v e  c o n t a i n e d  s o m e  o f  w h a t  
e v e n t u a l l y  s p l a t t e r e d  b e a c h e s .

A l y e s k a  " h a s  m a n e u v e r e d  t h e  g o v e r n m e n t  
I n t o  a c c e p t i n g  a  s h o d d y  p i e c e  o f  w o r k , ' '  A1 
C a r s o n ,  a  s t a t e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  o f f i c i a l ,  w r o t e  t o  t h e  s t a t e  p i p e l i n e  
o f f i c e  i n  J u n e  1 9 7 7 ,  r e f e r r i n g  t o  A J y e s k a ' i  
c o n t i n g e n c y  p l a n  I n  g e n e r a l .

I t  w a s  a  m o n t h  b e f o r e  p i p e l i n e  o p e r a t i o n s  
w e r e  t o  b e g i n ,  b u t  n o  o n e  w a s  l i s t e n i n g .

“ T h e  p e o p l e  w i t h  t h e  a u t h o r i t y  w e r e  
l a m e - d u c k  a d m i n i s t r a t o r s  b y  t h e  t i m e  t h e y  
g o t  t o  t h a t  e n d  o f  i t , "  s a y s  B a y l i s s .  " T h e y  
g o t  t h e  p i p e l i n e  c o n s t r u c t e d  a n d  t b e  l a s t  
t h i n g  t h e y  w a n t e d  w a s  t o  b e  a n n o y e d  w i t h  
t h e s e  d e t a i l s  a b o u t  t h e  c o n t i n g e n c y  p l a n . "

WATCHDOG THAT DIDN’T BARK
O n  A u g  1, 1 9 7 7 ,  t h e  A r c o  J u n e a u  c a s t  o f f  

f r o m  t h e  A l y e s k a  t e r m i n a l  w i t h  t h e  f i r s t  
t a n k e r - l o a d  o f  N o r t h  S l o p e  c r u d e .  S i n c e  t h e n ,  
t a n k e r s  h a v e  m a d e  m o r e  t h a n  B .0 0 0  t r i p s  
a c r o s s  t h e  S o u n d .  O c c a s i o n a l  e n g i n e  f a i l u r e s  
t h r e a t e n e d  c a t a s t r o p h e ,  b u t  u n t i l  t b e  E x x o n  
V a l d e z  n o  t a n k e r  b a d  r u n  a g r o u n d  I n  P r i n c e  
W i l l i a m  S o u n d .

E v e n  s o ,  b e f o r e  M a r c h  2 4 .  m i l l i o n s  o f  
g a l l o n s  o f  N o r t h  S l o p e  c r u d e  o i l  h a d  s p i l l e d  
f r o m  t a n k e r s ,  b u t  a l w a y s  e l s e w h e r e  —  i n  
P u g e t  S o u n d ,  t b e  G u l f  o f  A l a s k a ,  C o o k  I n l e t  
o r  o f f  t h e  c o a s t  o f  H a w a i i .

S m a l l  s p i l l s  I n  P o r t  V a l d e z  w e r e  f r e q u e n t  
a n d  c l e a n u p  e f f o r t s  l a r g e l y  I n e f f e c t u a l ,  
a c c o r d i n g  t o  t h e  D E C .  E a r l y  o n .  D E C  s t a f f e r s  
i n  V a l d e z  n a m e d  a  g r o u p  o f  t a n k e r s  " T h e  
D i r t y  D o z e n "  f o r  r e p e a t e d  s m a l l  s p i l l s  
c a u s e d  b y  s l o p p y  l o a d i n g  o r  p o o r  
m a i n t e n a n c e .

I n  S e p t e m b e r  1 9 7 7 ,  b a r e l y  a  m o n t h  a f t e r  
t a n k e r s  b e g a n  c a l l i n g  a t  V a l d e z ,  t h e  t a n k e r  
G l a c i e r  B a y  l e a k e d  5 0 0  g a l l o n s  t h r o u g h  a n  
1 8 - i n c h  c r a c k  i n  i t s  h u l l .  C l e a n u p  e f f o r t s  
f a i l e d  t o  c o n t a i n  t h e  o i l ,  w h i c h  w a s h e d  u p  o n  
b e a c h e s  a s  f a r  a s  s e v e n  m i l e s  a w a y .

C o i n c i d e n t a l l y ,  s c i e n t i s t s  a n d  g o v e r n m e n t  
o f f i c i a l s  m e t  I n  A n c h o r a g e  t h a t  s a m e  d a y  t o  
d e b a t e  o i l  s p i l l  r e s p o n s e s  i n  t h e  a f t e r m a t h  o f  
a n o t h e r  t a n k e r  s p i l l ,  t h e  A r g o  M e r c h a n t ,  
w h i c h  a  y e a r  b e f o r e  h a d  s u n k  o f f  t h e  c o a s t  o f  
M a s s a c h u s e t t s ,  s p i l l i n g  i t s  e n t i r e  c a r g o  o f  7 . 6  
m i l l i o n  g a l l o n s  o f  h e a v y  I n d u s t r i a l  f u e l .

O n  a  c o u p l e  o f  s n o w y  d a y s  i n  D e c e m b e r  
1977,  B a y l i s s  a n d  o t h e r  D E C  s t a f f e r s  s p e n t  
l o n g ,  d u s t y  h o u r s  I n  A l y e s k a  w a r e h o u s e s  a n d  
i t s  s m a l l - b o a t  h a r b o r  c h e c k i n g  o n  t h e  
o i l - s p i i l  g e a r  A l y e s k a  h a d  p r o m i s e d  t o  h a v e  
In  V a l d e z .

" T h e  e x a m i n a t i o n  r e v e a l e d  t h a t  a  l a r g e  
a m o u n t  o f  t h e  e q u i p m e n t . . .  I s  m i s s i n g  o r  
n o t  i n  c o n d i t i o n  f o r  i m m e d i a t e  o p e r a t i o n , ”  
t a n k e r  s p e c i a l i s t  B i l l  P u b l l c o v e r  w r o t e  t o  
A l y e s k a  l a t e r .  H e  n o t e d  t h a t  A l y e s k a  h a d  
v i o l a t e d  r e g u l a t i o n s  b y  f a l i l n g l o  n o t i f y  t h e  
s t a t e  t h a t  e s s e n t i a l  e q u i p m e n t  w a s  b r o k e n  o r  
m i s s i n g .

B u t  t h a t  w a s  a s  f a r  a s  t h e  s t a t e  w e n t .  N o  
f i n e s  w e r e  l e v i e d  o r  c h a r g e s  f i l e d .  N o  e f f o r t  
w h a t s o e v e r  w a s  m a d e  t o  f o r c e  t h e  p i p e l i n e  i 
c o m p a n y  t o  d o  w h a t  I t  h a d  p r o m i s e d .

T h e  s t a t e  g o t  a n o t h e r  c h a n c e  t o  r e v i e w  
A l y e s k a ' s  c o n t i n g e n c y  p l a n  I n  1 9 8 1 .  D E C  
s t a f f e r s  f o u n d  n u m e r o u s  d e f i c i e n c i e s .  B u t  
w h e n  t h e  ( g e n c y  s i g n e d  o f f  o n  t h e  n e w  p l a n  
I n  1 9 8 3 .  I t  h a d  d o n e  l i t t l e  t o  I m p r o v e  
p r o t e c t i o n  o f  P r i n c e  W i l l i a m  S o u n d  a g a i n s t  a  
m a i o r  o i l  s p i l l .

E E C ' s  V a l d e z  s t a f f  c a l l e d  t h e  p l a n  
" s u p e r f i c i a l  a t  b e s t .  D a n  L a w n ,  b y  t h e n  t h e  
D E C ' S  c h i e f  o i l  s p i l l  s p e c i a l i s t  I n  V a l d e z ,  
p o i n t e d  o u t  t h a t  A l y e s k a ' s  e q u i p m e n t  
c o u l d n ' t  c l e a n  u p  o i l  a s  f a s t  a s  t h e  c o m p a n y  
s a i d  i t  c o u l d ,  n o r  c o u l d  I t  r e a c h  s o m e  p a r t s  o f  
t h e  S o u n d  a s  q u i c k l y  a s  i t  c l a i m e d

O n e  o f  A l y e s k a ' s  m o s t  s i g n i f i c a n t  
• c u t b a c k s  I n  s p i l l  r e s p o n s e  c a m e  I n  198 1 w h e n  

It  d i s b a n d e d  i t s  f u l l - t i m e  o i l  s p i l l  t e a m .  T h e  
' e m p l o y e e s  w e r e  a b s o r b e d  I n t o  r e g u l a r  

t e r m i n a l  o p e r a t i o n s  o r  l a i d  o f f .  W o r k e r s  In  
n t h e r  j o b s  w e r r f t  r a i n e d  t o  r e s p o n d  t o  s p i l l s ,  
a c c o r d i n g  t o  A l ) e t k a

D E C  o b j e c t e d  l o  t h e  l e i w n ' s  d i s m a n t l i n g ,  
b  i t  d i d  n o i h l n g  l o  f o r r r  A l j r s k n  t o  k e e p  sh e  
o i l - s p i l l  l e a r n

I n  ( s e t .  t h e  one l u b t l a n l l v e  I m p r o v e m e n t  
I n  A l y e s k a  < r r t p e n s e  a b i l i t y  c a m e  a b o u t  
o n l y  b e c a u t e  a  lo a d e d  l a n k r r  n a r r o w l y  
a v o i d e d  a  d i s a s t r o u s  g r o u n d i n g  a n d  
f r i g h t e n e d  r e g u l a t o r s  I n t o  a c t i o n .

O n  J a n  17. 1980. 9 0  m p h  w i n d s  b u f f e t e d  
t h e  G u l f  o f  A l a s k a  n e a r  H l n r h l n b r o o k  .
E n t r a n c e .  T h e  t a n k e r  P r i n c e  W i l l i a m  S o u n d .  I 
f i l l e d  w i t h  33  m i l l i o n  g a l l o n s  o f  c r u d e  o i l .  
w a s  a b o u t  t o  l e a v e  t h e  r e l a t i v e  s a f e l y  o f  t h e  - 
E n t r a n c e  w h e n  a s m a l l  e l e c t r i c a l  c o m p o n e n t  •
m a l f u n c t i o n e d  T h e  s h i p  w e n t  d t o d  a n d  I t s  ■
c r o w  w a s  u n a b l e  t o  r e - s t a r t  t h e  e n g i n e  '

T h e  c a p t a i n  u s e d  h i s  l a s t  b i t  o f  s t e a m  t o  
m a k e  a U - t u r n  i n  t h e  m i d d l e  o f  t h e  E n t r a n c e ,  • 
a n  a c t  t h a t  o f f i c i a l s  l a t e r  c r e d i t e d  w i t h  
s a v i n g  I h e  s h i p  a n d  i t s  c a r g o  T h e  t a n k e r  
d r i l l e d  b a r k  I n t o  t h e  S o u n d

F o r  17 h o u r s  i t  f l o a t e d  p o w e r l e s s  w h i l e  ,
t u g s  t r i e d  t o  g e t  l i n e s  o n  it  O n e  t u g  '  j
s w a m p e d  i n  t h e  h e a v y  s e a s ,  a n d  t h e  t a n k e r  ' |
w a s  m L n u t e s  f r o m  s m a s h i n g  I n t o  F a i r m o u n l  ' 
R e e f  w h e n  i t  f i n a l l y  r e - s t a r t e d  i t s  e n g i n e  

T h e  c l o s e  c a l l  s c a r e d  b o t h  D E C  a n d  t h e  
C o a s t  G u a r d  D E C  a d d e d  a  s e c t i o n  t o  t h e  
c o n t i n g e n c y  p i a n  t h a t  r e q u i r e d  t a n k e r s  t o  b e  ! 
f i t t e d  w i t h  a s y s t e m  o f  l i n e s ,  c a b l e s  a n d  
s h a c k l e s  — a  t o w i n g  p a c k a g e  — s o  t u g s  c o u l d ' - -  
m o r e  e a s i l y  h o o k  u p  In  f o u l  w e a t h e r  

T h o u g h  t h e  i c c i d e n t  m a d e  c l e a r  t h e  
p o t e n t i a l  f o r  a  c a t a s t r o p h i r  s p i l l ,  t h e  t o w i n g  . »  
r e q u i r e m e n t  w a s  t h e  o n l y  i m p r o v e m e n t  i n  , 
t h e  A l y e s k a  c o n t i n g e n c y  p l a n  f o r  w h i c h  D E C  ! 
c o u l d  t a k e  c r e d i t .  T h e  a g e n c y  a p p r o v e d  t h e  «
p l a n  In  J a n u a r y  1 9 8 3 .  w i t h  D E C  
a d m i n i s t r a t o r s  p r o m i s i n g  a  t o u g h e r  l o o k  a t  
t b e  p l a n  w h e n  i t  c a m e  u p  f o r  r e v . e w  a g a i n  i n .  
1986

F o r  t h e  n e x t  f e w  y e a n .  D E C  s t a f f e r s  
c o n t i n u e d  t o  d o c u m e n t  s e r i o u s  s h o r t c o m i n g s  • 
i n  A l y e s k a ' s  s p i l l  p l a n ,  a s  w e l l  i s  o t h e r  , |
p r o b l e m s  a t  t h e  t e r m i n a l .

L a w n ,  t h e  m o s t  p e n i s t e n t  c r i t i c ,  t o l d  h i s  
s u p e r i o n  I n  M a y  1984-  " O v e r  t h e  p a s t  
s e v e r a l  m o n t h s ,  t h e r e  h a s  t a k e n  p l a c e , a  ' 
g e n e r a l  d i s e m b o w e l i n g  o f  t h e  A l y e s k a  . . -  
o p e r a t i o n a l  p l a n . "  I n c l u d i n g  t h e  o i l  s p i l l .

|  r e s p o n s e  p r o g r a m .
R e s p o n s e  c a p a b i l i t i e s  w e r e  h u r t  b y  t h e  

l o s s  o f  t b e  d e d i c a t e d  s p i l l  t e a m .  L a w n  s a i d ,  
b e c a u s e  t h e r e  w e r e n ' t  e n o u g h  w o r k e r s  
t r a i n e d  b o t h  t o  h a n d l e  o i l  l o a d i n g  a n d  
r e s p o n d  t o  s p i l l s .

S p i l l  e q u i p m e n t  w a s  o u t d a t e d  a n d  . . 
t r a i n i n g  p r o g r a m s  h a d  b e e n  c u t .  h e  s a i d ,  y e t  ' 
t b e  n u m b e r  o f  t a n k e r s  c a l l i n g  a t  t h e  t e r m i n a l  
—  a n d  t h u s  t h e  c h a n c e s  f o r  a  m a j o r  s p i l l  — 
w e r e  I n c r e a s i n g .

W h e n  t h e  t e r m i n a l  o p e n e d .  3 4  t a n k e r s  a  
m o n t h  d o c k e d  a t  t h e  t e r m i n a l .  W h e n  L a w n  
w a s  w r i t i n g  t h e  m e m o s ,  a b o u t  3 0  t i n k e r s  
c a l l e d  e a c h  m o n t h .  N o w  a b o u t  7 3  a  m o n t h  
m a k e  t h e  s l o p .  .,

O n  O c t .  17,  1984 ,  A l y e s k a  I n v i t e d  s l a t e  2  vd 
f e d e r a l  o f f i c i a l s  t o  o b s e r v e  a  d r i l l  i n  w h i c h  
A l y e s k a  p r o t e n d e d  a  ' . a n k e r  s p i l l e d  o i l  a t  t h e  ’I 
d o c x ,  a n d  s u r r o u n d e d  t b e  " s p i l l "  w i t h  b e a t s ,  '  
b o o m s  a n d  s k i m m e r s .  . • ,

A n  h o u r  l a t e r ,  a c c o r d i n g  t o  a  f e d e r a l  . .  
a c c o u n t ,  t h e  m a i n  b o o m  d r i f t e d  u n d e r  a  ■ 
t a n k e r  a n d  s a n k .  A  w o r k b o a t  w a s n ' t  , ,  
p o w e r f u l  e n o u g h  t o  p u l l  I t  o u t  o f  t h e  w a t e r .  
A n o t h e r  b o o m  w a s  t o o  s h o r t  t o  r e a c h  s h o r e ,  
l e a v i n g  a  3 0 - f o o t  g a p  t h r o u g h  w h i c h  " o i l " ,  
e s c a p e d .

T b e  d r i l l  w a s  c a n c e l e d  w h e n  h i g h  s e a s  
" j t o p e r d l z e d  t h e  s a f e t y "  o f  A l y e s k a ' s  m a i n  • 
d e e p - w a t e r  c o n t a i n m e n t  g e a r ,  w h i c h  w a s ,  
w h a t  t h e  c o m p a n y  a p p a r e n t l y  p l a n n e d  t o  u s e  \  
I n  r o u g h e r  w a t e r  o u t s i d e  t h e  p o r t  a r e a  I n  t h e  • ' 
e v e n t  o f  a  r e a l  s p i l l .  - ,

" E q u i p m e n t  a n d  m a n p o w e r  m a y  n o t  b e  
a p p r o p r i a t e  f o r  t h e  e n v i r o n m e n t a l  c o n d i t i o n s  
o f  P o r t  V a l d e z . "  t h e  E n v i r o n m e n t a l  
P r o t e c t i o n  A g e n c y  w r o t e  I n  a  c r i t i q u e  o f  t h e  *« 
d r i l l  K e e p i n g  c o n t i n g e n c y  e q u i p m e n t  s t o r e d  • 
a t  v a r i o u s  p l a c e s  t h r o u g h o u t  t h e  f a c i l i t y  
s l e w e d  t h e  r e s p o n s e  a n d  t r a i n i n g  w a s  . 
I n a d e q u a t e ,  t h e  r e p o r t  u i d .

“ A t  t h i s  t i m e ,  E P A  i s  n o t  c o n f i d e n t  .*
A "  e*v a I* p r e p a r e d  t o  e t f - e l e n t l y  r e s p o n d  t o  •

a  m a j o r  s p i l l  e v e n l , "  I h e  F . P A  * A l . u k *  c h i e f
• R o n  K r r i t e n b e c k .  w r o t e  In  a  N o v e m b e r  1984 

l e t t e r  l o  t h e  C o a s t  G u a r d  l i e  a s k e d  t h a t  
" a p p r o p r i a t e  a c t i o n * "  b e  t a k e n  l o  m a k e  s u r e

• A l y e s k a  c o u l d  p r o t e c t  P o r t  V a l d e t  f r o m  a  
s p i l l

T h e  C o a s t  G u a r d  d i s m i s s e d  K r e t i c n b e c k i  
c o n c e r n s  a s  u n w a r r e n i e d  T h e  C o a s t  G u A r d  
s a i d  A l y e s k a  h a d  h i r e d  a  n e w  t e r m i n a l  

;  l u p e r l n t e n d e n t  a n d  n e w  o i l  s p i l l  c o o r d i n a t o r  
a  l e w  w e e k s  a f t e r  t h e  d r i l l  a n d  w a s  t r y i n g  t o  
d o  b e t t e r

B u t  t h e  r o n r e m s  o f  l l i c  E P A  a n d  DEC 
. w e r e  e c h o e d  b y  A l y e s k a  s o w n  e m p l o y e e s ,  
I n c l u d i n g  I t s  m a n a g e r  o f  o i l - s p i l l  c l e a n u p  
o p e r a t i o n s ,  w h o  w a r n e d  t h a t  A l y e s k a  s h o u l d  
n o t  a t t e m p t  t o  c l e a n  u p  a  s p i l l  i n  P r i n c e  
W i l l i a m  S o u n d

J a m e s  ' V o o d l e ,  a  f o r m e r  V a l d e z  C o a s t  
G u a r d  c o m m a n d e r  w h o  w e n t  t o  w o r k  f o r  
A l y e s k a  a s  i t s  m a r i n e  s u p e r i n t e n d e n t  In  
1982 ,  w a s  w o r r i e d  a b o u t  t h e  a g e  o f  t h e  
e q u i p m e n t  a s  w e l l  a s  r e d u c t i o n s  i n  t r a l n r d  
r e s p o n s e  p e r s o n n e l  " R e s p o n s e  t o  a n y  s p i l l  
( b e y o n d  t h e  g e n e r a l  p o r t  a r e a l  s h o u l d  n o t  b e  
a t t e m p t e d  w i t h  p r e s e n t  e q u i p m e n t  a n d  
p e r s o n n e l . ”  h e  w r o t e  t o  A l y e s k a  o f f i c i a l s  In  
1984 .  W o o d l e  h a d  r e c e n t l y  b e e n  f i r e d  f r o m  
A l y e s k a  f o r  i n s u b o r d i n a t i o n  a n d  l a t e r  l o s t  a 
l a w s u i t  c h a l l e n g i n g  h i s  t e r m i n a t i o n

" W e  can no longer ignore the rou t ine  
mon i to r ing  o f  A lyeska .' '  L awn w a rned  his 
own super io rs  at DEC on May I, 1984.
"un less  we do not care It a ma jo r  
catastrophic event occurs "
TANKERS ON THE BACK BURNER 
• '  A w e e k  a f t e r  B i l l  R o s s  t o o k  o v e r  a s  D E C  
c o m m i s s i o n e r  In  198 5. D a n  L a w n ' s  m e m o s  
l a n d e d  o n  h i s  d e s k  T h e  D E C  s t a f f e r s  
r e s p o n s i b l e  ( o r  V a l d e z  a n d  A l y e s k a  w a n t e d  
t o  k n o w  w h a t  h e  w a n t e d  t h e m  t o  d o .  R o s s  
r e c a l l e d  r e c e n t l y .

. " '  B u t  A l y e s k a  a l s o  h a d  o t h e r  s e r i o u s  
e n v i r o n m e n t a l  p r o b l e m s ,  i n c l u d i n g  i t s  
b a l l a s t  w a t e r  t r e a t m e n t  p l a n t ,  w h i c h  w a s  
s u s p e c t e d  o f  d u m p i n g  t o o  m u c h  o i l y  w a s t e  
I n t o  P o r t  V a l d e z .

" W a s  b a l l a s t  w a t e r  b e i n g  d i s c h a r g e d  i n t o  
U se  b a y  a  w o r s e  p r o b l e m  t h a n  a  p o t e n t i a l  o i l  
s p i l l ? "  R o s s  a s k s  n o w  " A t  t h e  t i m e  I d e c i d e d  

,1 h a d  t o  g o  w i t h  b a l l a s t  w a t e r . "
' ■ T h e  c o n t i n g e n c y  p l a n  —  w h i c h  w a s  a b o u t  

'  t o  e x p i r e  —  w a s  c o n s i d e r e d  t h e  s e c o n d  m o s t  
I m p o r t a n t  A l y e s k a  p r o b l e m ,  b u t  s t i l l  s c o r e d  
l o w  o n  R o s s '  l i s t  o f  p r e s s i n g  e n v i r o n m e n t a l  
I s s u e s ,  f t  f e l l  b e h i n d  p l a c e r  m i n i n g ,  
w i d e s p r e a d  o i l  p o l l u t i o n  i n  K e n a i ,  w a t e r

• q u a l i t y  p r o b l e m s  i n  A n c h o r a g e ,  a n d  
• s u b d i v i s i o n  d e v e l o p m e n t  I n  t h e

M a t a n u s k a - S u s i t n a  V a l l e y .
I n  h i s  2 2  m o n t h s  a s  c o m m i s s i o n e r .  R o s s  

V i s i t e d  V a l d e z  t w i c e .  H e  t o u r e d  t h e  A l y e s k a  
' f a c i l i t y  a n d  l i s t e n e d  t o  h i s  s t a f f ' s  c o n c e r n s  
a b o u t  p o t e n t i a l  o i l  s p i l l s .

M e a n w h i l e .  A l y e s k a  c o n t i n u e d  t o  s p i l l  o i l  
/ u i d  i t s  c l e a n u p  e f f o r t s  c o n t i n u e d  t o  f a l l

• s h o r t .  A  7 0 0 - g a l l o n  s p i l l  f r o m  t h e  t a n k e r  B T  
‘ S a n  D i e g o  I n  A p r i l  1986 p r o v e d  t o u g h  f o r  
• A l y e s k a  t o  p i c k  u p .  e v e n  I n  t h e  p o r t .

" C l e a n - u p  e q u i p m e n t  d i d  n o t  f u n c t i o n ,  
c l e a n - u p  p e r s o n n e l  w e r e  n o t  a v a i l a b l e ,  
s u p e r v i s i o n  w a s  l a c k i n g . "  D E C  V a l d e z  f i e l d  
o f f i c e r  T o m  M c C a r t y  w r o t e  t o  h i s  s u p e r i o r s  
o n  A p r i l  17.  1985.

•*■ H e l p  f r o m  c o n t r a c t  l a b o r e r s  e n d  a n  
• ' O u t s i d e  s p i l t  e x p e r t  " c a m e  t o o  l a t e , "  h e  s a i d ,  

n o t i n g  t h a t  m u c h  o f  t h e  o i l  f r o m  t h e  B T  S a n  
D i e g o  h a d  a l r e a d y  e s c i p e d  c o n t a i n m e n t .
. - D E C  s t a f f  w e r e  a l r e a d y  p a i n f u l l y  a w a r e  

' t h a t  A l y e s k a ' s  i d e a s  o f  h o w  t o  h a n d l e  a  s p i l l  -  
l o o k e d  b e t t e r  o n  p a p e r  t h a n  I n  r e a l i t y .

»’ “ " ' I t  a p p e a r s  t o  m e  t h a t  t h e  m a j o r  p r o b l e m s  
' t r i a y  n o t  b e  w i t h  t h e  t e c h n i c a l  c o n t e n t s  o f  t h e  

p l a n  b u t  I n s t e a d  w i t h  t h e  t x e c u t l o n  o f  t h e  
J i l i n  I n  t h e  f l e i j L l '  P » u l O ' B r i e n ,  t h e  D E C ' S  

" o i l  p r o g r a m  m a n a g e r ,  w r o t e  i n  a n  O c t o b e r  
1 9 8 3  m e m o  t o  R o s s .  H e  d e s c r i b e d  p r o b l e m s  

•‘w i t h  t r a i n i n g ,  c o m m u n i c a t i o n s  a n d  
1 e q u i p m e n t .

- " I t  I s  I m p o r t a n t  a n d  n e c e s s a r y  t o  a d d r e s s  
t h a  a l l e g a t i o n s . "  O ' B r i e n  t o l d  R o s s ,  “ t o  t h a t  
t h e  p u b l i c  c l e a r l y  t e c s  t h a t  t h e  d e p a r t m e n t  is  
d o i n g  s o m e t h i n g  a b o u t  A l y e s k a ' s

• ( t / J n t l n g e n c y )  p l j n  a n d  r e s p o n s e  c a p a b i l i t y  "
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Despite warnings, top officials 
didn’t get tough with Alyeska

■4

State’s test wasn’t hard; Alyeska didn’t pass by much
® y  PA T T I tP L C R
O U f  H tw t  itiMMW

I n a dou o  y ears of tanker operations, th e . 
ftat« baa tested Alyeska P ipeline .R er.1- 
vie* Co.'i cleanup capabilities In a-rexl- * 

Utlc drill only once.
Every other tim e. 41yeeka Itself areatett 

and controlled the • ‘rclses on which. the  *. 
I ta te  Ju d |td  the coint ny'a ability  to carry • 
out Hi plan for cl< ring  up oil • -34at* ! 
acceptance of the plat was n c c n iA r ^ fa i  ' 
Alyeska to operate Ihe term inal. ■*•/(•• 

Dut for tha state 's  ona "  unannounced".1 
drill, the Department of Environm ental 
Conservation gave Alyeska lavcra l C^eel^ *. 
warning, and chore a day recommended by., 
the pipeline company »o tanker traffic 
wouldn’t b« Impeded.

Even so, Aiyeska barely passed the c r ­
am.

"I made a decision not to disrupt the • 
plpallna." said Dill Rosa, then-commlaslon*-. 
er of tha DEC. " II  the presence of ih e  cop , 
on the corner causes you to  go 6fl In la  .• 
iooe, then no oil people consider tliatlade*, 
q u ite  enforcement. So they c le a n li housei 
when they knew we were comlngV * 

The test commenced ju s t a fte r i  a.an. 00% 
Nov. 22, 1910. Snow riftad  down Ukhtiy * 
from an overcast sky. and visibility* was*, 
often poor.

Day iblft workers had been on the  Job1 
for two hours, and Aiyeska — expecting a  - 
drill tb i t  day — had lined up  ex tra .ka lp i .

Equipment w ai ready and loaded on boats 
for deployment.

The s ta te ’s scenario assumed that a la n k ­
ie r  suffered a mechanical failure at Ihe dock, 
causing a tank  to overfill during loading 
About 60 barre ls — 2,200 gallons — spilled 
Into the port area Oranges dumped Into Ibe 
w ater were used to sim ulate oil.

When the genuine spill came last March 
24. conditions couldn’t h iv e  been snore 

.different. The tan k er Exxon Valdes ran 
aground Just a fte r midnight, on a dark  and 
d r ln ly  night, about 2& miles from port. 
Nearly II m illion gallons of erode oil 
poured into Prince William Sound. Alyeska 
staffing was m inim al because it was night 
and Good Friday. Extra clean up w orker, 
took six hours to report.

\  A lyeska's equipm ent was fa r from ready: 
booms, skim m ers, pumps and other gear 

,b ad  to be found — some In warehouses, 
.o thers buried In snow — and losded on a 
•barge. Some booms had to be repaired 
.before they could be loaded. Crews took 14 
hours to pack the barge and reach the spill 
a t  Bllgh Reef.

R on and others concede they might have 
.learned more about A lyeska’s real s tate  of 
nreadiness If they 'd  conducted a surprise 
’'d rill, or even If the state had conducted 
more than one drill a t Aiye ’<a.

"One could argue we could have gotten a 
heads up and addressed those th ings," said 
Paul O’Brien, form er oil program m anager 
for the DEC who oversaw the 19B0 drill

^  II the presence ol the cop on Iho 
corner causes you lo no 55 in a 55 
zone, then most people consider 
lliat adequate enforcement. So 
llioy cleaned house when they 
know wo were coming. }

— Bill Ross

O'Brien said the DEC rarely  conducts 
drills for oil term inals o r tankars. even 
though s ta te  law  allows tw o such drills a 
year for each facility  or ship.

Alyeska Invites regulators to observe at 
least one m arine spill exercise a year lo 
which the com pany Itself devises the sce­
nario and picks the time — usually  summer
•  and conditions for the d rill. BUI lluw ttt, 
engineering m anager for A lyeska, prefers 
to call the m aneuvers "exercises." lie  said 
tha state, Coast Guard and o ther agencies 
are always Invited  to w atch and offer 
criticism.

DEC Com m issioner Dennis Kelso has 
said It costs too much for the s ta te  to 
conduct drills. B et Ross said he considered 
It Important to test A lyeska's capabilities 
through an "unannounced" d rill before 
signing off on the  contingency plan.

That d rill, how ever, was hard ly  a su r­

prise A Nov. 4, ISSfl. letter In the DEC files 
— "Sub|ect: Unannounced .Spill D rill" — 
came from from Alyeska's Kowllt, then 
term inal superintendent llow ltt suggested 
tour dales during that month when Alyeska 
expected minimal tanker traffic The DEC 
chma one of the four

llow ltt said Alyeska didn't know the 
time of day the DEC Intended to hold the 
drill, nor did Ihe company know what the 
scenario would be

But Alyeska was able lo have equipment 
ready to go and enough people on hand at 
the term inal to make the response smooth, 
he said.

"A lyeska's spill response was accept 
able," DEC field officer Pat Cyr wrote in 
hi j  evaluation, "but not by a wide m argin "  

C yr recommended that another "unan 
counced" drill be held In I9B7. using a 
chemical th a t behaves like oil, rather than 
oranges. But It never look place.

Kelso said In a recent Interview that It Is 
too expensive for the state  to devise a spill 
scenario and then scrutinize Alyeska's p e r­
formance, although be d idn 't know what 
the actual cost would be. Other DEC offi­
cials estim ated it might cost as much as 
910.000, Including staff salaries Just for a 
drill, travel and per diem pay while in 
Valdex.

O 'Brien agreed that It takes a "trem en­
dous amount of tim e" to design a spill drill, 
"hut one could say, 'Can we afford not to 
do th a t? '"

n», •«« cr«*yft30
BUI R on : H*'« had a le .p l, ,, night,.
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To: C l i f f  D av lc

H o u s e  R e s o u r c e s  C o m m i t t e e

From: M a r g e  H a y s ,  P r e s i d e n t
A l a s k a  L e a g u e  of  W o m e n  V o t e r s  ( L W V A K )

Re: H B  2 9

I am writing on behalf of LWVAK In support of HB 29, giving citizens the 
authority to sue polluters to bring them Into compliance w ith  Alaska's 
environmental laws. We believe that if  citizen authority to guard against 
pollution Is made o ff ic ia l, potential violators of the law w i l l  be 
discouraged from polluting and w il l  take preventative action.

As part of its citizen's rights concerns, the League has long worked for 
the citizen's right to know and for broad citizen participation In 
government. The League of Women Voters of the United States believes 
that democratic government depends upon the informed and active 
participation of its citizens at all levels of government.

In terms of protecting the environment, the League supports Incentives to 
accelerate pollution control, and believes that mechanisms for citizen 
appeal must be guaranteed,including access to the courts. Due process 
rights for the affected public and private parties must be assured. In a 
state as large as Alaska, i t  is d if f ic u l t  for the DEC to monitor and control 
all of the many sources of pollution, making citizen involvement crit ica l 
to protection of the environment.

Thank you for your time and consideration of this issue. I would 
appreciate your distributing this memo to the other committee members.

( r'L it

I * i •
o  - V - v /



L eague of W omen Voters o f A laska

W H E R E A S , the  League of W om en  Voters of A laska and the L eague  o f W om en V oters 
o f th e  U n ited  States believe th a t dem ocratic governm ent depends u p o n  the in form ed 
and  active partic ipation  of its citizens at all levels of governm ent,

W H E R E A S , the  LW VAK and  LW V U S support incentives to acce le ra te  po llu tion  
con tro l,

W H E R E A S , the LW VAK and LW V U S support environm ental p ro tec tio n  through 
inspection , m onitoring,and vigorous enforcem ent mechanisms,

W H E R E A S , the  LW VAK and LW V U S believe that m echanism s fo r citizen appea l m ust 
be g u a ran teed , including access to the courts,

W H E R E A S , the  Alaska D ep artm en t of Environm ental C onservation  is faced w ith the  
m o n u m en ta l task  of m onitoring and controlling all of the many sou rces  o f po llu tion  
sp read  across ou r large state , b u t is constrained by lim ited resources an d  personnel,

W H E R E A S , the  United S ta tes Environm ental Protection Agency acknow ledges the 
im p o rtan ce  o f citizen suits as a supplem ent to governm ent en fo rcem en t because the 
g overnm en t has only lim ited resources with which to bring its own en fo rcem en t actions 
and  b ecause  citizen suits provide a strong incentive for com pliance w ith  federal laws;

T H E R E F O R E  BE IT R E S O L V E D , that LW VAK will prom ote ed u ca tio n  and action  to 
ra ise  the  aw areness of the need  for citizen suits in .Alaska.

B E  IT  F U R T H E R  RES " >WAK urges local and state  law m akers to give 
A laskans the authority l O ' / c  r .;ers to bring them  into com pliance w ith state  
en v iro n m en ta l laws when the sta te  has failed to act by supporting H B  29 (K oponen ).

L W V A K , T H E R E F O R E , m eeting  in Convention in A nchorage on A pril 21, 1991, 
a d o p ted  this resolution to publicly state LW VAK’s support for th ese  actions and to urge 
the .Alaska S ta te  Legislature to  pass the above-referenced bills.



F I S C A L  N O T E

S T A T E  O F  A L A S K A  
19 91  L E G I S L A T I V E  S E S S I O N

Revision Date: __________________________
Title: "An Ace authorizing suits to

enforce environmental laws..."_________

Sponsor: Representative Koponen

Requestor: Governor's Office/OMB

Expenditures/Revenues: (Thousands of Dollars)

BILL NO. HB 29

Department Affected: __
BRU: Legal Services

Department of Law

Component:  O perations

COMPONENT SERIAL NO.

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING * * * * * * * * * * * * * * * * * * * *

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND * * * * * * * * * * * *

FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME * * * * * * * * * * * *

PART-TIM E
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

Please see the atcached analysis.

Richard I. Pegues./DirePrepared By:
Division: Administrativ e S

Approved by Commissioner: 
Agency: Department of Law

P h o n e : 4 6 5 -3 6 7 ? .
D a te : May 9, 1991

Date: Mav 9. 1991

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 P a g e ___I_  o f__2.



CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  N o .  H B  29

This bill amends the state's environmental conservation lavs (Title 

46) to provide that a private party or person may bring a lav suit against a 

person (including the state) alleged to be in violation of a lav, regulation, 

permit, plan, or order established under the state's general statute governing 

air, vater, energy, and environmental conservation (AS 46.03); the state's 

specific statute governing oil and hazardous substance control (AS 46.04); and 

the state's specific statute governing hazardous substance release control (AS 

46.09).

The bill vould also authorize a person to bring a lav suit against 

the commissioner of the Department of Environmental Conservation, vhere a failure 

of the commissioner to perform a nondiscretionary act or duty specified under AS 

46.03, AS 46.04, or AS 46.09 is alleged. The bill specifies that the decision 

or duty of the commissioner to bring an enforcement action against a person 

alleged to be in vio l a t i o n  of a lav, regulation, permit, plan, or order 

established under the foregoing statutes is a discretionary act or duty.

A person vould not be permitted to file a lav suit under these 

provisions until sixty days after the person has given notice of the violation 

to the person alleged to be violation, or if the commissioner has commenced and 

is diligently prosecuting a civil action or administrative penalty proceeding to 

require compliance. A person filing a civil action against the commissioner 

vould also have to give sixty days prior notice to the commissioner before such 

an action could be filed. The sixty day notice provisions v o u l d  not apply if the 

violation involved a h a zardous vaste under AS 46.03.900, a hazardous substance 

under AS 46.03.826 or AS 46.09.900, or a hazardous air pollutant under 42 U.S.C. 

7412. In such an event, a civil action could be filed immediately after giving 

notice to the person alleged to be in violation.

Although these provisions vould seem to preclude a person from 

bringing an action, if the commissioner has commenced a n d  is diligently 

prosecuting a civil action or administrative penalty proceeding, the bill adds 

a nev subsection to AS 46.03.870, (i ) , giving a person thus p r e c l u d e d  the right 

to intervene in an action or proceeding brought by the commissioner.

Finally, the bill has the effect of changing A l a s k a  Rule of Civil 

Procedure 24 by limiting the court's control over intervention of parties, and 

it has the effect of changing Alaska Rule of Civil Procedure 82 by revising the 

standards for avard of attorney fees and costs. In this latter regard, the bill 

provides that a court may avard the costs of litigation, including reasonable 

attorney and expert vitness fees to a substantially prevailing plaintiff, or to 

a defendant if the court finds that the plaintiff's action vas vholly frivolous.

In sum, all of these provisions vill have a dramatic and far-reaching 

impact on hov the state's environmental lavs are enforced *.nd vho vill do the 

enforcement. In effect, nearly any person or entity could assume the duties of 

the attorney general to enforce state environmental lavs. The state vould become 

a defendant in actions brought under the bill in respect to the construction, 

maintenance and operations of its transportation and all other public facilities.

page 2 of ____3



CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  N o .  H B  29

The nondiscretionary duties of the Department of Environmental Conservation, 

particularly those involving permitting processes and state regulation of 

federally-mandated environmental rules, would be subject to repeated attack in 

court. Moreover, the state's prosecution of violations would become far more 

complicated due to the intervention of third-parties. In addition to state 

government concerns, the bill is so broad that it could even be used by one 

corporation against a n o ther for purely corporate purposes.

The changes to Rule 82 unnecessarily expose the state to the payment 

of excessive attorney a nd expert witness fees, and set up the state and other 

potential defendants as ultimate deep pockets. Requiring that a court find that 

a plaintiff's action was "wholly" frivolous, before a defendant can be awarded 

fees and costs, will probably assure that a defendant who prevails in court will 

never be awarded costs and fees. Under current rules, courts rarely find a 

plaintiff to be even simply frivolous. It is inconceivable that a court could 

find a plaintiff to be "wholly" frivolous, whatever the phrase may mean. This 

requirement will undoubtably establish an incentive to file law suits, because 

it totally eliminates any monetary constraints from doing so and, indeed, could 

provide a subsidy for do i n g  so.

Under these circumstances, it is impossible to predict the amount of 

legal work, and the c o n sequent cost to the Department of Law, if the bill is 

approved. It is simply too far-reaching. There will obviously be a high, fiscal 

impact for the state's legal services. At this stage, we cannot say whether we 

will need four, six, or e v e n  ten additional attorneys, but the cos t  could easily 

exceed $1,000,000 per year. There is also no way to predict or calculate the 

cost to other state programs, industry, private parties, or the economy as a 

whole if non-governmental entities are permitted to execute the state's 

environmental lavs, as aut h o r i z e d  by the bill.

page 3 of ___ 3
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Alaska Environmental Lobby, Inc. \

N

P.O. Box 22151 lnm.Mii, Alaska 99002
907-463-3366 

Fax 907-463-3312

HB29 -  CITIZEN SUITS TO ENFORCE ENVIRONMENTAL LAWS

The Alaska Environmental Lobby strongly supports HB29.
This bill prevents pollution by providing an incentive to industries 
not to pollute even if DEC is absent. This bill is critical due to this 
administration’s emphasis on technical assistance rather than 
enforcement and its desire to cut the budget, leaving DEC 
overburdened and underfunded.

A person may sue

A. The Commissioner of DEC if he fails to perform tasks 
required by the legislature; or

B. A polluter when the following is true:

1. The Commissioner fails to take 
enforcement action against the polluter. A 
suit cannot be filed if the Commissioner is 
already acting against the offending party.

2. It is 60 days after the person has given 
the industry and Commissioner notice of the 
v io la tion .

HB29 facilitates the enforcement of policy enacted by the 
Legislature to protect the environment. This partnership between 
individuals and the Legislature safeguards the environment. As 
such, HB29 provides a vital and necessary tool for the citizens of 
Alaska.

prepared by Krista Maciolek and Mollie TeVrucht, 5/8/91.
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Alaska State Legislature
Representative Niilo Koponen

Pouch V H ouse D is tric t 21 119 N. Cushman, Suite 207
Junea Alaska 99011 Fairbanks, A laska 99701

(907)465-4992 (907)456-8172

* S p o n so r S ta tem en t *
SSHB 29

SSHB 29 is in ten d ed  to g ive citizens the rig h t to b ring  po llu te rs  to justice 
w hen  the s ta te  lacks the resources to do  so. This m easu re  is p a tte rn ed  after 
federal law , w hich  has been in effect since the  early  70's an d  has proven bo th  
judicia lly  acceptable  and practical. C itizen  su its  are  p ro v id ed  for in the C lean 
A ir Act, C lean W ater Act, R esource C onserva tion  an d  R ecovery Act (RCRA), 
the  C o m p reh en siv e  E n v ironm en ta l R esponse, C o m p en sa tio n  an d  Liability 
A ct (CERCLA) an d  the Surface M ining C on tro l an d  R eclam ation Act. 
S eventeen  s ta tes  a lso  have c itizen  su it p rov isions.

P eop le  facing da ily  th rea ts to health  an d  w ell-being  from  en v ironm en ta l 
p o llu tio n  deserve  the p ro tec tion  of the law . O ften, h ow ever, g o v e rn m en t has 
in ad eq u a te  resources to rem ed y  such  v io lations. SSHB 29 w o u ld  
co m plem en t the D ep artm en t's  en fo rcem en t p ro ced u res  an d  affo rd  citizens 
the p ro tec tion  they  cu rren tly  d o  no t have. The O il Spill C om m ission, 
recogn izing  th a t c itizen  p artic ip a tio n  w o u ld  enhance  A laska 's reg u la to ry  
effectiveness, in c lu d ed  citizen su its  am o n g  its recom m endations. C itizen 
su its  becom e especially  ap p ro p ria te  in the e ra  o f declin ing  sta te  revenues 
w hich  m ay  soon be u p o n  us.

In the a fte rm ath  of the  o iling  of Prince W illiam  S ound , an d  in  lig h t of 
inc iden ts  such  as the Kenai d u m p in g  n o w  kno w n  as P o p p y  Lane, it is 
a p p a ren t tha t an invo lved  c itizen ry  is crucial to effective o v ers ig h t of 
in d u s try  opera tions. N o th in g  keeps reg u la to rs  an d  in d u s try  a le rt as the active 
in v o lv em en t o f local residen ts  w h o  have th e ir in terests  a t stake. The key to 
in v o lv in g  citizens is em p o w erin g  them . C itizens su its  clearly  an d  
u n eq u ivoca lly  p lace  those w h o  have the m ost to lose in  a position  to act.



Pouch V 
Juneau , A laska 99811 

(907) 465-4992

Alaska State Legislature
Representative Niilo Koponen

H ouse D is tric t 21 119 N. Cushm an, Suite 207 
Fairbanks, A laska 99701 

(907) 456-8172

M E M O R A N D U M

T o :  R e p .  C l i f f  D a v i d s o n
C h a i r ,  H o u s e  R e s o u r c e  C o m m i t t e e

F r o m :  R e p .  N i i l o  K o p o n e

R e  : C i t i z e n  S u i t s

D a t e :  2 / 2 7 / 9 1

T h e  f o l l o w i n g  a r e  s t a t e s  i d e n t i f i e d  b y  L e g i s l a t i v e  R e s e a r c h  

a s  h a v i n g  b r o a d - b a s e d  c i t i z e n  s u i t  p r o v i s i o n s  i n  t h e i r  

s t a t u t e s ,  t h a t  is, s t a t u t e s  w h i c h  a r e  n o t  t i e d  t o  n a r r o w l y  

d e f i n e d  c a u s e s  o f  a c t i o n .

C o n n e c t i c u t

F l o r i d a

I n d i a n a

M i c h i g a n

M i n n e s o t a

N e w  J e r s e y

M a s s a c h u s s e t s

N e v a d a

S o u t h  D a k o t a

L o u i s i a n a

I l l i n o i s

W y o m i n g

In a d d i t i o n ,  t h e  f o l l o w i n g  s t a t e s  p r o v i d e  f o r  c i t i z e n  a c t i o n  

i n  c e r t a i n  a r e a s .

I d a h o  - h a z a r d o u s  w a s t e  

O h i o  - s o l i d  a n d  h a z a r d o u s  w a s t e  

P e n n s y l v a n i a  - s o l i d  w a s t e  

C a l i f o r n i a  - c o a s t a l  p r o t a c t i o n  

D i s t r i c t  o f  C o l u m b i a  - w a t e r  p o l l u t i o n

T h i s  l i s t  i s  p r o b a b l y  i n c o m p l e t e ,  a s  c i t i z e n  s u i t  p r o v i s i o n s  

a r e  o f t e n  e m b e d d e d  i n  i n c o n s p i c u o u s  p l a c e s .  A l a s k a  is a c a s e  

i n  p o i n t .  C i t i z e n  s u i t s  a r e  c u r r e n t l y  p r o v i d e d  f o r  in o u r  O i l  

& G a s  C o m m i s s i o n  s t a t u t e s  a n d  s u r f a c e  c o a l  m i n i n g  l a w s .

A l a s k a ' s  O i l  & G a s  C o m m i s s i o n  s t a t u t e s  a r e  u n i q u e ,  a n d  b e a r  

c l o s e  s c r u t i n y .  I h a v e  p r o v i d e d  c o m m i t t e e  m e m b e r s  w i t h  

c o p i e s .  S o  i m p o r t a n t  d i d  t h e  l e g i s l a t u r e  c o n s i d e r  t h e s e



s t a t u t e s  t h a t  t h e  f u l l  w e i g h t  o f  t h e  s t a t e  w a s  p l a c e d  b e h i n d  

a p l a i n t i f f ' s  s u i t .

" I f  t h e  c o u r t  f i n d s  t h a t  i n j u n c t i v e  r e l i e f  s h o u l d  

b e  g r a n t e d ,  t h e  c o m m i s s i o n  s h a l l  b e  m a d e  a  p a r t y  

a n d  s h a l l  b e  s u b s t i t u t e d  f o r  t h e  p e r s o n  w h o  b r o u g h t  

t h e  s u i t ,  a n d  t h e  i n j u n c t i o n  s h a l l  b e  i s s u e d  as i f  
the c o m m i s s i o n  h a d  at all times b e e n  the 
p l a i n t i f f . "  A S  3 1 . 0 5 . 1 6 0  (b) ( e m p h a s i s  a d d e d )

In a d d i t i o n ,  t h e  w a i t i n g  p e r i o d  a f t e r  g i v i n g  n o t i c e  o f  i n t e n t  

c o  s u e  i s  a  m e r e  10 d a y s .

These s t a t u t e s  exist to s e r v e  oil a n d  gas p r o d u c e r s . I f i n d  

n o  j u s t i c e  in p r o v i d i n g  s u c h  r e m e d i e s  t o  m u l t i - n a t i o n a l  o i l  

c o m p a n i e s  s e e k i n g  t o  p r o t e c t  t h e i r  p r o p e r t y  i n t e r e s t s  w h i l e  

d e n y i n g  t h e m  t o  c i t i z e n s  s e e k i n g  t o  p r o t e c t  t h e i r  h e a l t h  a n d  

t h a t  o f  t h e i r  c o m m u n i t i e s .

C l i f f  D a v id so n
2/27/91
p. 2
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Recommendation 13 
Enhanced regulatory 

strength

The state should expand and exercise its regulatory authority over 
environmental safety. Measures voluntarily adopted by industry should  
be backed up by stale regulation. Federal technical standards and safety 
requirements should not preclude more stringent state standards.

The State of Alaska currently docs not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress docs not 
intend that states should hesitate to protect local environments with 
greater stringency than the minimums established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alaska pons and waters under unsafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen-

SptU: Report of the Alaska OB Spill Commission

forccmcnt review of compliance orders, environmental audits, stronger 
c r i m i n a l  penalties, and statutory provision for citizen lawsuits. Private 
voluntary prevention measures, though commendable, arc often ignored 
as memories fade unless backed up by stati regulations.



Alaska's Surface Coal Mining Act 
citizen suit provisions



§ 27.21.940 
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R e v is o r ’s n o te s . — F orm erly  AS 
41.-15.9'10. R enum bered  in 1983.

Sec. 27.21.950. Civil ac tio n s , (a) Except as provided in ib) of this 
section, a person who is or may be adversely affected by a failure to 
comply with this chapter may commence a civil action in the superior 
court on the person's own behalf and compel compliance with this 
chapter against

A ' (1) the commissioner, if the commissioner has failed to perform a
nondiscretionarv act or duty;

(2) an instrum entality  or agency of the sta te  which is in violation of 
this chapter or a regulation adopted, or an order or perm it issued, 
under this chapter: or

(3) a person who is in violation of a regulation adopted or an order 
or perm it issued under this chapter.

(b) A person may not commence an action under (an 1) of this section 
until 60 days after giving the commissioner w ritten notice of the 
intended action in the m anner prescribed by regulations adopted by the 
commissioner, except th a t an action may be brought immediately after 
the notice if the commissioner’s failure to perform constitutes an immi­
nent th rea t to the health  or safety of the person or would immediately 
affect a legal in terest of the person.

(c) A person may not commence an action under (a)i2) or (a)(3) of this 
section.

(1) until 60 days after the p lain tiff has given notice in w riting of the 
violation to the commissioner and to the agency, instrum entality , or 
alleged violator;

(2) if the sta te  is diligently prosecuting a civil action in a sta te  or 
federal court to require compliance with the provisions of this chapter 
or a regulation adopted or an order or perm it issued under this chapter; 
however, any person may intervene in tha t civil action as a m atter of 
right.

(d) A person may commence an action under this section only in the 
judicial d istrict in which the surface coal m ining operation is located.

(e) Nothing in this section restric ts any right tha t a person or class 
of persons may have under s ta tu te  or common law to seek enforcement 
of any of the provisions of th is chapter and the regulations adopted 
under it, or to seek any o ther relief, including relief against the com­
missioner.

• ft A person who is injured or whose property is damaged by the 
violation by a perm ittee of a regulation adopted or an order or perm it 
issued under this chapter may bring an action for damages, including

§ 27.21.950 M i n i n g  § 27.21.950

71



§ 27.21.960 A l a s k a  S t a t u t e s * 27.21.975

reasonable attorney fees and expert w itness fees, only in the judicial 
district in which the perm ittee's operation is located. Nothing in this 
subsection affects the rights established bv or lim its imposed under AS 
23.30.

ig) In an action under th is section, the commissioner may intervene 
as a m atter of right. (!) 1 ch 29 SLA 1982)

R e v is o r ’s n o te s . — F o rm erly  AS 
•tl.-15.950. R enum bered in 1989.

Sec. 27.21.960. In co n s is te n c ie s  w ith  fed e ra l ac t. (a) A provision 
of this chapter tha t is inconsistent with the provisions of the Surface 
Mining Control and Reclamation Act of 1977 as determined by the 
Secretary of the United S tates D epartm ent of the Interior under 30 
U.S.C. 1255ib) is invalid from the date of the secretary’s determination.

(b) If a provision of the Surface M ining Control and Reclamation Act 
of 1977 or of the regulations prom ulgated under th a t Act by the Secre­
tary of the United S tates D epartm ent of the Interior is deleted, 
amended, set aside, enjoined, or declared invalid by Congress, the 
secretary, or in a final, unappealable judgm ent of a court of competent 
jurisdiction, then the commissioner shall review the changes made and 
make an appropriate recom mendation as to w hether changes in this 
chapter or the regulations adopted under it should be made. t§ 1 ch 29 
SLA 1982)

R e v is o r 's  n o te s . — Form erly  AS 
41.45.9G0, R enum bered in 1983.

Sec. 27.21.970. R e la tio n sh ip  to o th e r  law s. <a) Nothing in this 
chapter abrogates or modifies the power of a sta te  agency to enforce 
laws and regulations w ithin its jurisdiction, except as specifically 
stated in this chapter and regulations adopted under it. The commis­
sioner shall coordinate perm itting procedures to prevent unnecessary 
duplication in perm it review.

(b) Surface coal m ining operations for coal which has been or is 
conveyed out of federal ownership m ust meet the requirem ents of this 
chapter, i 1 ch 29 SLA 1982)

R e v is o r 's  n o te s . — F orm erly  AS 
41.15.970. R enum bered in 1983.

E d ito r 's  n o te s . — .Section 3. eh. 39. SI.A 
1982. purported  to add a  subsec tion  id  
Section 7 ot ch. 29 provided th a t  Ihe 
am endm en t tak e  elfecl on th e  eU'octtve

Sec. 27.21.973. S ev e ra b ility . If any provision of this chapter or the 
applicability of it to any person or circum stances is hold invalid, the 
rem ainder ot* this chapter and the application of tha t provision to other 
persons or circumstances is not aiVected. 1 ch 29 SLA 19.82'

d a te  o f  a  version o f .Senate Bill No S4: 
how ever, S en a te  Bill No. s  i did not pas? 
th e  Mouse o f R epresen tatives. and 
co n sequen tly , th e  am endm en t m ade by 
< 2 o f eh. 29 n ev er took eil'ect.
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randum , the person is guilty of a misdemeanor, and upon conviction is 
punishable by a fine of not more than $5,000, or by imprisonment in 
jail for not more than  six m onths, or by both.

(c) A person who knowingly aids or abets another person in the 
violation of any provision of th is chapter, or a regulation or order of 
the commission adopted under this chapter is subject to the same 
penalty as th a t prescribed by this chapter for the violation by the 
other person.

(d) The penalties provided in this section are recoverable by suit 
filed by the attorney  general in the name and on behalf of the 
commission in the superior court of the judicial district in which the 
defendant resides or in which any defendant resides, if there is more 
than  one defendant, or in the superior court of the judicial district in 
which the violation occurs. The payment of a penalty does not relieve 
a person on whom the penalty is imposed from liability to any other 
person for dam ages arising out of the violation.

(e) The commission may impose a penalty payment on every 1,000 
cubic feet of n a tu ra l gas flared, vented or otherwise determined to be 
waste as defined in AS 31.05.170. The penalty shall be the fair m arket 
value of the n a tu ra l gas a t the point of waste. ( 5? 12 ch 40 SLA 1955; 
am § 1 ch 195 SLA 1968)

C o lla te ra l  r e f e r e n c e s .  — 58 C .J.S .
M ines and M in e ra ls  § 241.

Sec. 31.05.160. In ju n c tiv e  relief, (a) W henever it appears th a t a 
person is violating or th rea ten ing  to violate any provision of this 
chapter, or any regulation or order of the commission, the commission 
shall bring su it against th a t person in the superior court of the 
judicial district where the violation occurs or is threatened, to restrain 
the person from continuing the violation or from carrying out the 
th rea t of violation. In the suit, the court shall have jurisdiction to 
g ran t to the commission, w ithout bond or otherwise undertaking, such 
prohibitory and m andatory injunctions as the facts warrant.

(b) If the commission fails to bring su it to enjoin a violation or 
th reatened  violation w ithin 10 days after receipt of w ritten request to 
do so by a person who is or will be adversely affected by the violation, 
the person m aking the request may bring su it to restrain  the violation 
or th reatened  violation in the court in which the commission may 
bring suit. If the court finds th a t injunctive relief should be granted, 
the commission shall be made a party and shall be substituted for the 
person who brought the su it, and the injunction shall be issued as if 
the commission had a t  all tim es been the plaintiff. iS 13 ch 40 SLA 
1955)

21



§ 31.05.170 A l a s k a  S t a t u t e s 5 31.05.170

Sec. 31.05.170. D efin itions. In this chapter, unless the context 
otherwise requires

(1) "and” includes "or" and "or” includes "and";
(2) "correlative rights” mean the opportunity afforded, so far as it is 

practicable to do so, to the owner of each property in a pool to produce 
without waste the owner’s ju s t and equitable share of the oil or gas, or 
both, in the pool; being an am ount, so far as can be practically 
determined, and so far as can practicably be obtained without waste, 
substantially  in the proportion th a t the quantity  of recoverable oil or 
gas, or both under the property bears to the total recoverable oil or gas 
or both in the pool, and for such purposes to use the owner’s ju st and 
equitable share of the reservoir energy;

(3) "commission" means the Alaska Oil and Gas Conservation 
Commission;

(4) "cubic foot" of natural gas means the volume of gas contained in 
one cubic foot of space m easured a t a pressure base of 14.65 pounds 
per square inch absolute and a  tem perature base of 60 degrees 
Fahrenheit;

(5) "field" means a general area which is underlain or appears to be 
underlain by a t least one pool, and includes the underground reservoir 
containing oil or gas; and the words "pool” and "field” mean the same 
thing when only one underground reservoir is involved, but "field” 
unlike "pool” may relate to two or more pools;

(6) "gas” includes all na tu ra l gas and all hydrocarbons produced a t 
the wellhead not defined as oil;

(7) "landowner” means the owner of the subsurface estate of the 
tract affected;

(8) "oil" includes crude petroleum  oil and other hydrocarbons 
regardless of gravity which are produced a t the wellhead in liquid 
form and the liquid hydrocarbons known as d istillate or condensate 
recovered or extracted from gas, other than  gas produced in associa­
tion with oil and commonly known as casinghead gas;

(9) "owner” means the person who has the righ t to drill into and 
produce from a  pool and to appropriate the oil and gas the person 
produces from a pool for tha t person and others;

(10) "person" includes a natu ral person, corporation, association, 
partnership, receiver, trustee, executor, adm inistrator, guardian, 
fiduciary or other representative of any kind, and includes a depart­
ment. agency or instrum entality  of the state  or a governmental 
subdivision of the state;

(11) "pool" means an underground reservoir containing, or appear­
ing to contain, a common accum ulation of oil or gas. Each zone of a 
general structure which is completely separated from any other zone 
in the structure is covered by the term  "pool”;

(12) "producer" means the owner of a well or wells capable of 
producing oil or gas or both;
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2 A : 3 5 A - 12. Act as add it iona l remedy .
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CHAPTER 35A. ENVIRONMENTAL RIGHTS

Env ironm en ta l p ro tec tion 1 Perspective 1978 
Lew is G o ld sh o re  ( f a l l  1 978 ) N o  8 6  N . I .  S la te 
Dar J 44. .

Law Review  Com m enta ries 
A thum bnail sketch o f  the E nv ironm en ta l 

R igh ts Act Lewis G o ld sh o re  (W in te r 1975 ) N o  
70  N  J Sta le Dar J 18 

Analysis o f  env ironm en ta l leg islation from  1970 
lo  1975 in  New  Jersey. Lew is G o ld sh o re  (S um ­
m er 1976 ) I Se lon  H a ll Legis J I

2A:35A-I. S h o rt title  

This act shall be known and tnay be cited as the "Environm ental R ights Act." 

L.I974, c. 169, § 1. eff. Dec. 9. 1974.

T id e  o f  Act:
A n  Act concern ing the commencement o f  ac­

tions fo r the p ro tection  o f  the env ironm en t and 
the public interest therein L .1 974 . c. 169
Adm in istrative Code Re fe rences

Environm en ta l health standards o f  adm in is tra ­
tive procedure, see N J .A  C . 7 111-2 I el seq

Law Review Com m enta ries 
1985 environm enta l p ro tee lio , case law ' i -  nnd 

in  a series) Lew is G o ld sh o re  and M a rsh  A .ilf , 
117 N.J .LJ . 375 (1 9 8 6 ).

1985 env ironm enta l pro tection leg is la tion  (firs t 
in a series) Lewis G o ld sh o re  and M a rsha W o lf , 
117 N.J .LJ 335  (1 9 8 6 )

N otes o f Decisions

1. Ju risd ic tion  
Issue o f  w hethe r Un ited  S ta les A rm y  C orps o f 

Engineers had subject m atte r ju risd ic tion  over 
va lid ity  o f  w ate r d ive rs ion  p ro ject was not ripe fo r 
ad jud ication , in light o f  fact lh a i engineers were 
being selected lo  engage in feasib ility  study to  help 
establish specifics o f  con struc tion  fo r  Ihe pro ject; 
i l w ou ld  be o n ly  a lte r such in fo rm a t ion  was gath­
ered that subm ission cou ld  be made to  A rm y 
C o rp s so that it m ight de term ine w hether il 
shou ld  assert ju risd ic tion . A pp lic a tion  o f  North 
Jersey O is l W ate r Supp ly C om m ission , 175 N J  
Super 167. 117 A  2d 1095 ( A D  1980 )

2A:35A-2. Legislative finding* and  d e te rm in a tio n s

The Legislature finds and determ ines th a t the in tegrity  o f the S ta le 's  environment 
is continually threatened  by pollution, im pairm ent and destruction , th a t every person 
h ss  a substantial in te res t in minimizing this condition, and th a t it is therefo re  in the 
puhlir interest In onnhlo remly n rrrn s  in the courts for I ho rem edy of such aliases.

Nutea o f D ee ls lnna

I .  C onstru c tion  and app lica tion  
P o licy  o f  p ro tecting stale's environm ent frnn i 

gtollulisin, im pairm ent and destruction is pu ipc rly  
effectuated th rough  else zon ing power and m ay 
in fluence lo c a l zon ing decisions l.u sa rd i v C u r ­
tis Po int P ro p e r ly  O w ne rs Ass'ri, 86  N  J 2 17 . 4 ) 0  
A 2d 881 (1 9 8 1 )

Sel lou t 2 A .3 5A -4  granting standing lo  any pe r­
son In  m ain tain  a c llo n  I en fo rce  o r  restra in  the 
v io la tion  n f any statu te , regu la tion  o r ord in»nce 
designed In  p ieven l o r  m inim ize im pairm ent o r 
destruction  o f  Ihe environm en t is lim ited lo  d e ­
stru ction  n f  Ihe n a tu ra l environm ent as opposed In 
d e s liu c ltun  o f  h is to rica l bu ild ings l ln t o k e n  E n ­
v ironm ent C om m ittee , Inc v. G e rm an  Seaman's 
M iss ion  o f  N ew  Y o rk , 161 N  J Super. 2 56 , 3 9 1 
A  2d 577 (C h  1978 )

2A:.’J5A-3. D eflnKluna 
f o r  the purposes o f  this act, the following worth) and ph rases shall have the 

fi bowing m eanings:
a. "P erso n ” includes corporations, compnnins, associations, societies, firm s, p a r t­

nerships and jo in t stock companies, individuals, th e  S ta te , any political subdivision of 
the S ta te  nnd any agency or in strum entality  o f the S ta te  o r of any political 
subdivision of the S ta te .

b. "Pollution, im pairm ent o r destruction  of the environm ent” m eans any actual 
pollution, im pairm ent or destruction  to any of the na tura l resources o f the S la te  or 
p a rts  thereof. I t  shall include, h u t not be limited to, a ir pollution, w a ter pollution, 
im proper sew age disposal, pesticide pollution, excessive noise, im proper disposal of 
refuse, im pairm ent and cutrophication of rivers, stream s, flood plains, lakes, ponds 
o r o th e r w ater resources, destruction  of seashores, dunes, w etlands, open spaces, 
nu tural areas, parks o r historic areas.

L.1974, c. 169, § 3, e ff. Dec. 9, 1974.

l a w  R e v ie w  C o m m e n ta r ie s  

En v ironm en ta l p ro te c tion 1 Perspective 1978.
Lew is G o ld sh o re  (F a l l  1 97 8 ) N o  85 N .J . Sta le 
Dar J 44

L ib ra ry  Re ferences 
W o rd s  and Ph rases (P e rm  Ed )

2A:35A-I. A ctions lo en fo rce  law s on  po llu tio n , im p a irm en t o r  d e s tru c tio n  o f 
en v iro n m en t, o r (o p ro lcc l en v iro n m en t; d ism issal o f  frivo lous 
a c tio n s

a. Any person may m aintain an action in a court o f com petent jurisdiction ag a in st 
any o th er person lo enforce, o r to restra in  the violation of, any s ta tu te , regulation or 
ordinance which is designed to p rev en t o r minimize pollution, im pairm ent o r destruc­
tion of the environm ent.

b. E xcept in those instances w here the conduct complained of constitu tes a 
violation of a s ta tu te , regulation  o r ordinance which establishes a m ore specific 
s tandard  for the control o f pollution, im pairm ent o r destruction  of the environm ent, 
any person m ay m aintain an action in any court of com petent jurisdiction for 
declarato ry  and equitable relief ag a in st any o th er person for the protection o f the 
environm ent, o r the  in te res t o f the  public therein, from  pollution, im pairm ent o r 
destruction.

c. " 'he  court m ay, on the motion o f any  p a rly , o r  on its own motion, dism iss any 
action b ro u g h t p u rsu an t to this act which on its face appears to be patently  
frivolous, ha rass in g  o r  wholly lacking in m e rit
L.1974, c. 169, § 4, eff. Dec. 9, 1974.

L ib ra ry  Re ferences 
H ea lth  and Env ironm en t © =25 5.
In junc tion  <t=>l 14 (1 ).
C .J S . H ea lth  and Env ironm en t §§ 61 to  6 6 . 6 9 , 

71 lo  73. 78 lo  80 , 82 lo  86. 88  lo  9 0 . 9 4 , 104, 
110 . I I S  in 126, 128, 129, 132. 133, 135, 137 
to  140 . 142, 144 in  1 5 )

C J S  In junc tion s § 173 c l seq

C onstruc tion  and app lication 1 
Damages S
En forcem ent o f  law s and reg u la tion ! 3 .5  
In junc tion s 2 
Review  4 
S tand ing 1.5

N it irs  id  l lr i lv l it n v

I .  C onstru c tion  and app lication 
At lio n  p lan  npptied as “ a m ote specific s lan-



•v, Alaska State Legislature
Representative Niilo Koponen

P o u c h  V  House D i s t r i c t  2 1  119 N ,  C u s h m a n ,  Suite* 2 0 7
J u n e a u ,  A l a s k a  9 9 8 1 1  F a i r b a n k s ,  A l a s k a  9 9 7 0 1

(9 0 7 )4 6 5 -4 9 9 2  < 90 7 )4 56 -8 17 2

Citizen Suits 
Questions and Answers

Q. What is the need for this law?

A. The regulator)' process has not worked as well as it could, either due to 
shortcomings inherent in any bureaucracy or due to lack of funding. In 
some cases it has failed spectacularly. Testimony received by the House 
Resources Committee indicated that Alaskans have seen property values 
destroyed, water wells poisoned, air degraded and fisheries threatened. In 
one instance, Alaskans waited nine years for the state to act. In the case of 
the Exxon Valdez disaster, a citizen suit over Alyeska's failure to live up to 
its permit obligations could have forced the company to be ready when the 
oil first hit the water.

Q. Don't citizens already have a way to stop pollution and protect 
themselves through common nuisance suits?

A. Common nuisance suits can, indeed be brought, but only after the 
damage has been done, small comfort to someone whose drinking water or 
property value is threatened. Moreover, it is extremely difficult to prove 
that a particular pollutant or polluting activity caused a particular injury. 
Environmental laws were established because of the recognition that 
pollution needs to be stopped before people are hurt and the environment 
damaged. HB 29 is about preventing pollution, not about recovering 
damages.

Q. Do citizen suits create unpredictability for industry by allowing suits at 
any time for past violations.

A . No. HB 29 is limited to three sections of statute (AS 46.03, 46.04 and 
46.09) which describe ongoing violations.

In a similar question under federal law, the U. S. Supreme Court has ruled 
(Gwaltney v. Chesapeake Bay Foundation) that only violations which are 
ongoing or likely to recur are subject to such suit under federal laws. 
Because HB 29 has been drafted using the same language which was under 
review in Owaltnev. it is expected that should the issue ever arise, our 
courts would interpret the law in a similar fashion.



Citizens Suits Q & A
p . 2

Q. Does the inclusion of violations of "permits, plans or orders" in this bill 
unduly broaden the scope of citizen action?

A. The inclusion of "permits, plans or orders" in language throughout the 
bill is designed to encourage the regulatory process to work. Laws are 
crafted broadly. Permits, plans and orders are specific instructions which 
contain DEC's determination of what a company must do to comply with 
the law. They are usually drawn up with maximum industry involvement. 
Allowing citizens to sue only when laws or regulations are violated would 
circumvent this regulatory process and cast a cloud over such vehicles as 
compliance orders, which allow industry some latitude for a period of time 
while measures are being taken to meet environmental standards.
Deletion of the language would substitute a hammer for a scalpel and 
would work to undermine, not strengthen, industry confidence that legal 
obligations can be met by following DEC instructions.

It is important to note that citizens would only be able to sue a polluter when 
a permit, plan or order was b^ing violated. Nothing in this bill would allow 
suit to be brought against an operator simply because a citizen disliked the 
terms of the permit, plan or order.

Q. Would this bill undermine the finality of legal or administrative action 
by permitting repeated suits over the same issue.

A. No. Ju st as in any other area of law, once an issue is decided, it cannot 
be brought again. Nothing in this bill would override that common legal 
practice. Again, administrative action would still be, as it is now, final, sn 
long as industry is not violating the terms of any law, permit, plan, or order 
under which it is operating. Only when those terms are broken could a 
citizen bring suit. This bill would buttress the administrative process by 
providing an incentive to comply with legally binding requirements.

Q. Will this law excuse citizens from participating in the agency process to 
challenge and agency decision?

A. No. This bill has nothing to do with judicial review of agency decisions. 
A person who wants to challenge an agency permit, order, regulation or 
other decision will still be required to follow the procedure now in place to 
bring a lawsuit. Those rights and responsibilities are already spelled out in 
existing law. This bill simply allow citizens to go to court to enforce the 
requirements of law, including final agency regulations, permits or orders, 
against those who are in violation of those requirements. It does not allow 
citizens a second opportunity to challenge final agency actions.
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Citizens Suits Q & A 
p. 3

Q. Would HB 29 result in a proliferation of new lawsuits?

A. Nowhere else has this happened. Similar laws have existed for nearly 
two decades at the federal level and in seventeen states and the District of 
Columbia. A survey done by the Legislative Research Agency indicates that 
citizen suit laws are used sparingly. Anecdotal evidence indicates that 
such laws have exactly the effect intended by the sponsor, i.e., there is 
greater compliance by industry and greater effectiveness of regulatory 
agencies.

Q. Will this bill interfere with DEC's ability to settle with industry for 
violations of pollution laws?

A. No. DEC can reach settlement of an action in court or administrative 
penalty proceeding without interference from citizens suits.
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Legislative Research Agency

P .O . Box Y 
J u n e n u ,  AK 9 9 8 1 1 -3 1 0 0  

P h o n e : (9071 1 8 3 -3 9 9 1  
F a x : (9 0 7 ) 1 8 3 -3 3 3 1

April 29, 1991

MEMORANDUM

TO: Representative Cliff Davidson
Vice Chairman, Legislative Council

FROM: Gordon S. Harrison, Director/

RE: Oversight/Liaison Committee for Legislative Research Agency

I would like to propose that a subcommittee of the Legislative Council be 
appointed to provide oversight and liaison for the Legislative Research Agency. 
This agency reports to the Legislative Council, and it seems to me important 
that we maintain open communication with the council.

Last session there was an oversight committee comprised of the chairman and co- 
chairman of the council, the president of the Senate and speaker of the House 
of Representatives. Not surprisingly, the committee members were too busy to 
give much attention to the agency. Thus, a new committee might best have a 
different, or at least broader, composition.

The only immediate issue that I would like to bring before the council is how 
we should approach our interim research work. However, council members may 
have issues they would like to discuss, and we welcome suggestions about how 
we can improve our service to the legislature.
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Testimony In favor of Bbuae Bill No. 29 

before tha

Senata fcwources Coaadttee

toy 14, 1991

Mr. Chairman and members of the Committee:

Thank you for the opportunity to testify today. My name if Pierian Sever, 
and I am testifying on behalf of The Foundation for the Protection of tha 
C m n o n  People, Inc.; in favor of H.B. No.29. Our organization is 
dedicated to the protection of the civil and human rights of all 
individuals; and the compliance with all environmental lavs and 
regulations.

We are in favor of this legislation because, especially over the last fev 
years, it has became increasingly apparent that the Alaska Department of 
Environmental Conservation has a propensity to "remain at rest, until 
acted upon by an outside force". Until the existing lav is changed, the 
only outside force vhich ADEC vill have any inclination to respond to, is 
industry.

The citizens., of Alaska should be provided a forum in vhich they can bring 
to light, litigate and compel enforcement of standing regulations and 
lavs. This vill act as an incentive for industry to comply vith the existing 
lavs and regulations, and make them realise that they vill operate vlthln 
the lav, or they vill pay the price; not the innocent victims of their 
violations. "

Again, ve ask that you support and pass H.B. 29, as vritten, and in Its 
entirety.

Sincerely, / }

Fierian Sever, Predident
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Please enter into the record my testimony to the House Resources committee

committee name

committee on HD 29________________, dated  M a y  9, 1 9 9 1___________ .
bill/subject
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T O :  L a r r y  D. C r a w f o r d ,  M u n i c i p a l  M a n a g e r

F R O M : '  u l a  E a s l e y ,  D i r e c t o r ,  G o v e r n m e n t  A f f a i r s

R E :  H B  29, A n  A c t  A u t h o r i z i n g  S u i t s  t o
E n f o r c e  E n v i r o n m e n t a l  L a w B

7 3 r e q u e s t e d ,  I h a v e  r e v i e w e d  H B  29 r e g a r d i n g  l a w s u i t s  t o  e n f o r c e  

e n v i r o n m e n t a l  l a w s .  O v e r  t h e  y e a r s  I h a v e  h a d  o p p o r t u n i t i e s  t o  

c o n s i d e r  t h e  o v e r a l l  i n t e n t  a n d  r e s u l t s  o f  s u c h  l a w s u i t s .  F r o m  

t h a t  e x p e r i e n c e ,  i t  i s  m y  r e c o m m e n d a t i o n  t h a t  t h e  M u n i c i p a l i t y  o f  

A n c h o r a g e  s t r o n g l y  o p p o s e  l e g i s l a t i o n  t h a t  w o u l d  e n c o u r a g e  m o r e  

c i t i z e n  l a w s u i t s .

T h e  c i t i z e n  l a w s u i t ,  r a t h e r  t h a n  a  m e a n s  f o r  l e g a l l y  " i n j u r e d "  

i n d i v i d u a l s  t o  s e e k  r e d r e s s  t h r o u g h  t h e  c o u r t s ,  h a s  b e e n  u s e d  

a l m o s t  e x c l u s i v e l y  b y  o r g a n i z e d  e n v i r o n m e n t a l  g r o u p s  a s  a  t o o l  t o  

f u n d  t h e i r  a c t i v i t i e s .  A s  t h e s e  l a w s u i t s  h a v e  s i g n i f i c a n t  

n u i s a n c e  v a l u e ,  t h e y  a r e  o f t e n  s e t t l e d  o u t  o f  c o u r t  w i t h  f i n e s  

a n d  a t t o r n e y  f e e s  p a i d  b y  p r o d u c e r s  o f  t h e  n a t i o n ' s  c o m m o d i t i e s .  

T h e s e  c o s t s  a r e  u l t i m a t e l y  p a s s e d  o n  t o  c o n s u m e r s .

V a r i o u s  f e d e r a l  e n v i r o n m e n t a l  l a w s  a l r e a d y  p r o v i d e  t h e  m e a n s  f o r  

c i t i z e n s  w i t h  s t a n d i n g  t o  f i l e  s u i t  a g a i n s t  c o m p a n i e s  s u s p e c t e d  

o f  p o l l u t i n g .  O n c e  t h e s e  c i t i z e n s  s h o w  t h e y  h a v e  b e e n  o r  w i l l  b e  

d a m a g e d ,  a n  i n j u n c t i o n  c a n  b e  i s s u e d  b y  t h e  c o u r t .  T h i s  

a d d i t i o n a l  s t a t e - i m p o s e d  m a n d a t e  i s  n o t  i n  t h e  b e s t  i n t e r e s t s  o f  

o u r  c i t i z e n s .
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I. STATE LAND CLASSIFICATION
PLANNING, CLASSIFICATION, AND MANAGEMENT 

Land  and  R e s o u r c e  Pla n n in g

All land classification actions arc based on a land use plan prepared by the Department of Natural Resources. The 
j planning process is described in Figure 1. below. Land use plans provide guidance for the use and development of 
I state land and resources. State law requires that these plans be consistent with local governmental land use plans 

to the maximum extent determined to be consistent widi state interests. The department prepares three types of land 
use plans: area plans, management plans, and site-specific plans.

Area plans, such as the 15.5-million acre Bristol Bay Area Plan, cover relatively large regions of the state. With 
participation by agencies and the public, resources are identified and land use values are determined. Area plans 
allocate state land for primary and secondary uses. To ensure multiple use and avoid conflicts, the allocations are 
accompanied by management intent statements which give direction to land managers and guidelines for applying 
specific land classifications. About 70 million acres of state land are now covered by adopted area plans in populated 
as well as rural regions of the state. (See Figures 2 and 3.)

The table below shows ten completed area plans. Two previously completed area plans, Delta-Salcha (1982) was 
encompassed in the Tanana Basin Plan when it was recently updated. The Willow Sub-basin Area Plan will also 
be encompassed in the upcoming Susitna Area Plan update.

Completed area plans listed below show approximate state acreage within their planning areas. This acreage 
includes not only patented, tentatively approved, and selected state land which have come to the state under various 
federal land entidements, but also shore, tide and submerged land granted under the federal Submerged Lands Act 
of 1953.

Table 1A: ADOPTED AREA PLANS ACRES . COMPLETION DATE

Bristol Bay 15,500,000 acres 1984
Copper River Basin 3,300,000 acres 1986
Haines-Skagway 400,000 acres 1979
Kuskokwim 16,000,000 acres 1988
N orthw est' 16,000,000 acres 1989
Prince William Sound 5,300,000 acres 1988
Prince of Wales Island 1,035,000 acres 1990
Susitna 9,500,000 acres 1985
Tanana Basin (updated) 14,804,000 acres 1990
Willow Sub-basin 460.000 acres 1982

TOTAL 82,049,000 acres

Table 1B: a re a  p la n s  in p ro g re s s PROJECTED COMPLETION DATE

Kenai Area Plan 
Central Southeast Area Plan 
Yakataga .Area Plan

December. 1993 
December. 1993 
June, 1993

1



A l a s k a  S t a t e  L e g i s l a t u r e  House Finance Committee
R e p r e s e n t a t iv e  M ik e  N ava r re

(91)7) 405-3779

MEMORANDUM

DATE: March 1, 1991

TO: Representative Cliff Davidson, Chairman, House Resources Committee

FROM: Representative Mike

SUBJECT: House Bill 57, An Act relating to leases of state land for fisheries 
development.

Historically, land plans have been considered important to the proper growth and 
development of the resources of the State of Alaska. Shore fisheries have 
developed in some cases without the benefit of a land use/management plan. The 
Department of Natural Resources for a variety of reasons has not completed or in 
some instances started the planning process. In recent times applicants have 
gone tnrough the process and when “the end appears to be near the applicant is 
told tha t DNR cannot issue the lease because there is no land management plan.

HB 57 provides tha t DNR may issue setnet leases in lieu of an operable land plan. 
This will expedite the leasing process and a t the same time offer protection to the 
shore fishery user.

HB 57 requires that land management plans in shore fishery areas be completed 
in a timely manner, specifically January 1, 1995. The bill sunsets the authority of 
the Director to issue the setnet lease without a land management plan.

Enclosures
Fact Sheet on Shore Fishery leasing 
CS for House Bill 57 
Sectional analysis of CSHB 57 
Chase decision
Memo ( 7/30/90) from assistant AG Lai*rie Spengler 
AS 38.05 082, Leases for shore fisheries development 
AS 38.05.945, Notice 
Letters of support 
Table of Area Plans
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I. STATE LAND CLASSIFICATION
PLANNING, CLASSIFICATION, AND MANAGEMENT 

Land  and R e s o u r c e  Plan n in g

All land classification actions are based on a land use plan prepared by the Department of Natural Resources. The 
planning process is described in Figure 1, below. Land use plans provide guidance for the use and development of 
state land and resources. State law requires that these plans be consistent with local governmental land use plans 
to the maximum extent determined to be consistent with state interests. The department prepares three types of land 
use plans: area plans, management plans, and site-specific plans.

Area plans, such as the 15.5-million acre Bristol Bay Area Plan, cover relatively large regions of the state. With 
participation by agencies and the public, resources are identified and land use values are determined. Area plans 
allocate state land for primary and secondary uses. To ensure multiple use and avoid conflicts, the allocations are 
accompanied by management intent statements which give direction to land managers and guidelines for applying 
spp cific land classifications. About 70 million acres of state land are now covered by adopted area plans in populated 
as well as rural regions of the state. (See Figures 2 and 3.)

The table below shows ten completed area plans. Two previously completed area plans, Delta-Salcha (1982) was 
encompassed in the Tanana Basin Plan when it was recently updated. The Willow Sub-basin Area Plan will also 
be encompassed in the upcoming Susitna Area Plan update.

Completed area plans listed below show approximate state acreage within their planning areas. This acreage 
includes not only patented, tentatively approved, and selected state land which have come to the state under various 
federal land entitlements, but also shore, tide and submerged land granted under the federal Submerged Lands Act 
of 1953.

Table 1A: ADOPTED AREA PLANS ACRES . COMPLETION DATE

Bristol Bay 15,500,000 acres 1984
Copper River Basin 3,300,000 acres 1986
Haines-Skagway 400,000 acres 1979
Kuskokwim 16,000,000 acres 1988
N orthw est' 16,000,000 acres 1989
Prince William Sound 5,300,000 acres 1988
Prince o f Wales Island 1,035,000 acres 1990
Susitna 9,500,000 acres 1985
Tanana Basin (updated) 14,804,000 acres 1990
Willow Sub-basin 460.000 acres 1982

TOTAL 82,049,000 acres

'able 1B: area plans in progress

Kenai Area Plan 
Central Southeast .Area Plan 
Yakataga .Area Plan

PROJECTED COMPLETION DATE-
• i» .  •

December, 1993 
December, 1993 
June, 1993

I
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MEMORANDUM

DATE: March 1, 1991

TO: Representative Cliff Davidson, Chairman, House Resources Committee

FROM: Representative Mike Na

SUBJECT: House Bill 57, An Act relating to leases of state land for fisheries 
development.

Historically, land plans have been considered important to the proper growth and 
development of the resources of the State of Alaska. Shore fisheries have 
developed in some cases without the benefit of a land use/management plan. The 
Department of Natural Resources for a variety of reasons has not completed or in 
some instances started the planning process. In recent times applicants have 
gone through the process and when the end appears to be near the applicant is 
told that DNR cannot issue the lease because there is no land management plan.

HB 57 provides that DNR may issue setnet leases in lieu of an operable land plan. 
This will expedite the leasing process and at the same time offer protection to the 
shore fishery user.

HB 57 requires that land management plans in shore fishery areas be completed 
in a timely manner, specifically January 1, 1995. The bill sunsets the authority of 
the Director to issue the setnet lease without a land management plan.

Enclosures
Fact Sheet on Shore Fishery leasing 
CS for House Bill 57 
Sectional analysis of CSHB 57 
Chase decision
Memo ( 7/30/90) from assistant AG Larrie Spengler 
AS 38.05.082, Leases for shore fisheries development 
AS 38.05.945, Notice 
Letters of support 
Table of Area Plans
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Fact sheet:
Shore Fishery Leasing

Alaska Department ot
NATURAL
RESOURCES

Division o f Land k  Water Management • May 1990

A s  m anager o f m ost o f  the state's tidelands ou t to the 
three-m ile lim it, the D ep a r tm en t o f  N a tu ra l Resources 
issues shore fishery (set net) leases. A  shore fishery lease 
g ives the leaseholder first p riority  to use a shore fishery 
site for com m ercial sa lm on  set net fish ing on state -ow ned  
tidelands. Th is  "first p r io r ity” ap p lie s  on ly w hen the 
leaseholder is p ersona lly  fish ing  the site.

Is a shore fishery lease required for set net 
fishing?
N o , a shore fishery lease is n o t required  for set net fishing. 
H ow ever, a  person h o ld in g  a va lid  shore fishery Icjsc 
m ay  exclude others from  set net fish ing  w ith in his or her 
lease area.

Who may apply for a shore fishery lease?
A n  app lican t m ust h a v e  a va lid  lim ited  en try perm it or an 
interim -use sa lm on se t net perm it. In addition , the app li­
cant m ust be a citizen o f  the U n ite d  States, and  m ust be at 
least 18 years o f  age. A  lease for a  m inor w ho is a t least 10 
years old m ay  be issued  to a legal trustee until the child 
reaches age 18. Then  the lease  is au tom atically  transferred 
to the child's name.

When may I apply for a shore fishery lease?
N e w  app lications m ay  be filed  each  year betw een M a y  1 
and  Sep tem ber 1.

How do I apply for a shore fishery lease?
First, decide w here y o u  w an t to locate you r  lease. Then  
check land status. G en e ra lly , i f  the tidelands are not 
a lready  leased to an o th er se tnetter, you  m ay  stake your 
lease area. A fte r  that, y o u  h a v e  th irty  d ays to file you r 
app lication  to the D e p a r tm en t o f  N a tu ra l Resources at the 
address show n  on  the back  o f  th is fac t sheet. Y ou  m ust 
also tum  in a sketch m ap  w ith  y o u r  application an d  m eet 
the o ther requirem ents o f  11 A A C  64.260 (part o f  the D e ­
partm ent o f  N a tu ra l R esou rces  sh ore  fishery regulations). 
Later, you  w ill h ave  to p rep a re  an d  file a shore fishery 
d iagram .

What fees are charged for a shore fishery lease?
A  non -refundab le filing  fee o f $50 is required w ith  each 
application . There is a  $75 d iag ram  review  fee an d  rent is 
$150 per year. The first year's ren t m ust be paid  before the 
lease is issued. A p p lican ts  m u st a lso  p ay  the cost o f  public 
notice (n ew spaper ad).

Do I have to stake my site?
Yes. Each  site m ust be staked on the shore above the high 
tide line b efore subm itting  an  application . T h e  stake m ust 
carry a sign w ith  you r nam e, m ailing address, lim ited 
entry perm it num ber and  date  o f staking. A n  application 
m ust be filed w ith in  30 d ay s  o f stak ing the site.

Does staking give me exclusive use of a site?
N o . Stak ing is part o f the application process for a shore 
fishery lease. It notifies others that you  h ave  app lied  to 
lease the site. O n ly  a fter a lease has been issued  do you  
have first p riority  to fish  you r site w hen  y o u  are  physically 
set net fish ing  there.

What areas are open to set net leasing?
O n ly  certain areas in Southcentral A la sk a  are open. They 
are located in the A la sk a  Peninsula area, B ristol Bay, 
Kod iak  Island  waters, C o o k  Inlet, and  the E sh am y  Bay 
district in  Prince W illiam  Sound. These areas are  defined 
in the Board  o f  Fisheries' com m ercial fin fish  regulations.

May I locate my site anywhere I wish within 
the open areas?
N o . Y ou  m ust contact the D epartm en t o f F ish  and  G a m e  to 
find ou t w h ich  tide and  subm erged lands are open  to set 
net fish ing  on  a perm anent basis. Set net leases will no t be 
issued in  areas that are opened  on ly on  a tem porary  or 
irregular basis.

Does the state have a list of set net sites avail­
able for leasing?
N o . Y ou  m ust locate yo u r  ow n  site w ith in  the open  areas.

How long is a shore fishery lease valid?
A  lease is issued  for up  to 10 years. T h e  leaseho lder m ay  
ap p ly  for a renew al at the end  o f the lease term .

How many set net sites may I lease?
T h e num ber varies d ep en d in g  on the com m ercia l finfish 
regulations fo r  the area, except for C o o k  In let w here th? 
m axim um  is three sites.

Do I have to apply separately for each set net 
site?
N o . Sites that a re  w ith in  a reasonable d istan ce  (approx i­
m ately tw o m iles) o f each  o ther m ay be included  in one 
application.

continued



What is a shore fishery diagram?
It is a detailed  m ap  that show s the exact site and  location 
o f yo u r  site, and  its relationship  to neighboring  sites. It is 
m ore detailed  than the sketch m ap  that you  attached  to 
you r application .

Who is responsible for preparing the shore 
fishery diagram?
You  are. H ow ever, m ost p eop le  hire a su rveyor o r d rafts- 
person to d o  the draw ing. A fte r  the D iv is io n  o f L an d  and  
W ater M an ag em en t ap p roves  yo u r  lease app lica tion , you  
will be sent a  packet w ith deta iled  instructions for prepar­
ing a  d iagram . Y ou  m ust subm it tw o  cop ies o f the prelim i­
nary d iag ram  w ith in  90 d ay s  a fter you  receive the packet.

Do I have to survey my set net site?
Y ou  d o  not u sually  need to su rv ey  the set net site. H o w ­
ever, under unusual circum stances, such a s  w here shore­
line erosion  o r accretion causes p rob lem s in locating  the 
site, o r  conflicts appear to exist w ith  ne ighboring  sites, you  
m ay  be required to su rvey yo u r  site.

May I use my shore fishery lease area for
purposes other than salmon fishing?
N o . A  shore fishery lease is issued  on ly  for the p u rpose  o f 

com m ercial sa lm on  set net fishing.

May I put improvements within my shore fish­
ery lease area?
N o , y o u  m ay  not p u t im provem en ts such  a s  a cab in  or 
storage build ing  w ith in  yo u r  lease area.

Must I fish my site myself?
Yes. Y ou  m ust p ersona lly  fish  each  leased  site as dep icted  
on yo u r  d iag ram  at least ev ery  o th er year, fo r  at least fou r 
legal fish ing  periods du ring  the cq m m erd a l fish ing  
season. Failure to do  so is g rou nds for lease term ination.

May I move my nets within my lease area?
Yes, y o u  m ay  m ove  the nets. H o w ev e r , the nets m ust 
rem ain w ith in  the lease area an d  can  be no  closer to the 
boundaries o f  the lease area than o n e  ha lf the m in im um  
d istance a llow ed  betw een  nets b y  the B oard  o f  F isheries 
com m ercial fin fish  regulations.

May I change the location of my lease site after 
the lease has been issued?
Yes. W e  call these changes am endm en ts. A m en d m en ts  
m ay be app lied  for betw een M a y  1 an d  Sep tem ber 1 o f 
any year. M o s t  am endm en t app lica tion s require the sam e 
fees an d  steps as a lease application .

May I sublease my set net site?
N o . Sub leasing  is not a llow ed  un der the term s o f  shore 
fishery leases.

May I assign my shore fishery lease to another 
person?
Y es, you  m ay  assign  yo u r  lease (transfer all you r lease 
rights) to a  person  w h o  js qualified  to ap p ly  for a lease, if 
the lease is in g ood  standing. T h e  assignm ent cannot take 
effect until it is ap p rov ed  by the director, D iv is ion  o f Land  
an d  W a ter  M an ag em en t. Qu a lifica tion s and procedures 
fo r an  assignm en t are described  in shore fishery 
regulations, 11 A A C  64.430.

If my family and I have been fishing the same 
section of beach for several generations, do we 
have "grandfather" rights to fish this beach and 
exclude all others?
N o . N o  on e  is g iven  exc lu s ive  rights to a set net site 
because o f  p rev iou s use. T h e  length  o f tim e a person has 
fished a certain  site is im portan t on ly w hen  m ore than one 
person  ap p lies  to lease the sam e site. It is one  o f  the major 
factors considered  w h en  d ec id ing  w ho  is m ost qualified to 
lease the site.

If I acquire an unleased site from a family 
member or another setnetter who has fished it 
for several years, can I claim this time when I 
apply to lease the site?
N o . Y ou  m ust p ersona lly  fish a  site in order to have the 
tim e app ly .

What precautions should I take before buying 
a set net site?
Before y o u  b u y  a site from  an  ind iv idual, it is a good idea 
to check land  o w n ersh ip  records at the D iv is io n  o f  Land  
an d  W a ter  M an ag em en t.

For information about shore fishery leases, contact:
D ep artm en t o f  N a tu ra l R esources 
D iv is io n  o f  L an d  and  W a te r  M an ag em en t 
Southcentral R eg ion—Shore F ishery  
3601 C  Street, Su ite  1034 
P. O .  B ox  107005 
A n chorage , A K  99510-7005 
(907) 762-2469
Lan d  k  W a te r  M an ag em en t has seasonal sum m er offices 
in D illin gh am , H o m e r  an d  V a ld ez .

For information about commercial fishing contact
T h e  A la sk a  D ep a r tm en t o f  Fish and  G a m e  
P. O .  Box 3-2000 
Juneau, A K  99802 
(907)465-1100
Fish  an d  G a m e  has regional o ffices in: An chorage , C o ld  
Bay , K od iak , Bethel, D illin gh am , Sand Point, Ch ign ik , 
K ing  Sa lm on  an d  Una lask a .
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D e a r  R e p r e s e n t a t i v e  D a v i d s o n :

S u b j e c t :  C S H B  57 ( R e s o u r c e s ) , w h i c h  r e l a t e s  t o  l e a s e s  o f  s t a t e  l a n d
f o r  f i s h e r i e s  d e v e l o p m e n t .

fl'°r
P o s i t i o n : T h e  d e p a r t m e n t  s u p p o r t s  t h d ^ H o u s e  R e s o u r c e s  C o m m i t t e e
s u b s t i t u t e  f o r  H B  57.

B a c k g r o u n d : C u r r e n t l y ,  D N R  c a n n o t  i s s u e  s e t  n > * l e a s e s  w i t h o u t
c o m p l e t i n g  t h e  r e q u i r e d  s t a t e  l a n d  p l a n n i n g  a n d  1a s s i f i c a t i o n  
p r o c e s s  f o r  t h e  a r e a .  P o t e n t i a l  s e t  n e t  s i t e  l e s s e e s  a r e  c o n c e r n e d  
t h a t  t h e  d e p a r t m e n t  c a n n o t  a c t  q u i c k l y  o n  a p p l i c a t i o n s  f o r  s i t e s  
w h e r e  t h e  l a n d  p l a n n i n g  a n d  c l a s s i f i c a t i o n  p r o c e s s  h a s  n o t  b e e n  
c o m p l e t e d .

T h i s  b i l l  g r a n t s  a  t e m p o r a r y  e x e m p t i o n  t o  D N R  f r o m  s t a t e  l a n d  
p l a n n i n g  a n d  c l a s s i f i c a t i o n  r e q u i r e m e n t s  f o r  s e t  n e t  l e a s e  s i t e s  in 
n o n - p l a n n e d  a r e a s  o f  t h e  s t a t e .  U n t i l  1 9 9 5 ,  t h e  d e p a r t m e n t  m a y  
c l a s s i f y  l a n d  f o r  s e t  n e t  l e a s e  s i t e s  i n  a r e a s  w i t h o u t  a l a n d  p l a n  
a f t e r  i s s u i n g  a  p u b l i c  n o t i c e  u n d e r  A S  3 8 . 0 4 . 0 6 5 .  B y  J a n u a r y  1,
19 9 5 ,  h o w e v e r ,  t h e  d e p a r t m e n t  i s  t o  h a v e  c o m p l e t e d  p l a n s  f o r  a l l  
s t a t e  t i d e l a n d s  p r o p o s e d  f o r  s e t  n e t  l e a s e s ,  w h i c h  w i l l  e n d  t h e  n e e d  
f o r  t h e  s e t  n e t  s i t e  p l a n n i n g / c l a s s i f i c a t i o n  e x e m p t i o n .

P l e a s e  l e t  m e  k n o w  i f  y o u  n e e d  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  t h i s  
m a t t e r .

H a r o l d  C. H e i n z e  
C o m m i s s i o n e r

cc: C o m m i t t e e  m e m b e r s
R e p r e s e n t a t i v e  N a v a r r e
B r u c e  K e n d a l l ,  L e g i s l a t i v e  L i a i s o n ,  O f f i c e  o f  t h e  G o v e r n o r
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F i s c a l  N o t e  f o r  C S H B  57 ( R e s o u r c e s ) , c o n t i n u e d

A r e a  p l a n 3 g e n e r a l l y  t a k e  s e v e r a l  y e a r s  t o  c o m p l e t e .  T h i s  p l a n  
w o u l d  n o t  b e  s t a r t e d  u n t i l  F Y  93.

1 0 0  P e r s o n a l  S e r v i c e s : N R M  I (ISA) $ 5 4 . 6
N R O  II (16A) 4 8 . 1

2 0 0  T r a v e l : A n c h .  & K o d i a k  P l a n n i n g  T e a m  M e e t i n g s  5 . 0
P u b l i c  M e e t i n g s  (8 - 1 0  l o c a t i o n s )  1 0 . 0

3 0 0  C o n t r a c t u a l ; P l a n n i n g  B r o c h u r e  2 . 0
C o p y i n g ,  N e w s l e t t e r s ,  A d s .  3 . 0
I n v e n t o r y ,  M a p p i n g  6 . 0
P l a n  P r i n t i n g  3 . 0

4 0 0  S u p p l i e s : M i s c e l l a n e o u s  S u p p l i e s  1 . 0

T o t a l  $ 1 3 2 . 7

"   7'Vr



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
P.O. Dux Y, Juneau, Alaska 99811 Deliveries to: 240 Maui Sirtei
(907) 405-3867 or 465-2450 Court Pluza, Room 500
P/IX (907) 465-2029 Mail Stop 3101

M E M O R A N D U M  M arch 2, 1991

S U B J E C T : Leases for Shore Fisheries Developm ent (CSHB 57) 
(W ork O rder No. 7LS-0334\S)

TO: Representative Mike Navarre 
Attn: Tom Ackerley

FROM : Jerry Luckhaupt -tegs- 
Legislative Counsel

You have requested a sectional for the above-referenced version of a com m ittee 
substitute for HB 57. Preliminarily, please note that a sectional analysis should not 
be considered an authoritative interpretation of a bill - the bill itself is the best 
statem ent o f its contents. If you would like an interpretation of the bill as it relates 
to a particular set of circumstances, please advise.

Section 1 o f the bill provides a purpose clause.

Section 2 o f the bill am ends AS 38.05.082(b), to provide an exception allowing the 
director of the division o f lands of the departm ent of natural resources, to classify 
lands for shore fisheries developm ent leases, in areas of the state where an area or 
regional land use plan under AS 38.04.065 has not been com pleted. An additional 
change on p. 2, line 10, requested by DNR, provides for a longer appeal period from 
the director’s decisions.

Section 4 o f the bill provides that the departm ent of natural resources shall adopt 
land use plans for those areas of the state with tidelands and which currently do not 
have land plans. D N R is to accomplish this by January  1, 1995.

Section 6 o f the bill provides an effective date making section 1,2, and 4 o f the bill 
effective immediately under AS O'. 10.070(c).

Section 3 o f the bill am ends AS 38.05.082(b) to remove the exception (o ther than the 
extended appeal period requested by DNR) provided by section 2 of the bill.



Representative M ike Navarre
March 2, 1991
Page 2

Section 5 of the bill provides that section 3 of the bill is effective January I, 1991, the 
date all the land plans are supposed to be com pleted under section 4 of the bill, 
which thereby removes the necessity for the exception.

GPL:mi
91-042.mai
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
F/IX (907) 465-2029

M E M O R A N D U M  February 14, 1991

SUBJECT: Review of Alaska Survival v. State (H B 57)

TO: R epresentative Mike Navarre

FROM : Jen y  Luckhaupt
Legislative Counsel

Pat Malone of your staff requested a short review of the Alaska Suprem e Court case, 
Alaska Survival v. State, 723 P.2d 1281 (Alaska 1986), also known as the Chase 
decision. Specifically, Pat w anted to know if this deciofori supported  an interpretation 
that no leasing o f state  lands may occur absent a regional o r area  land use plan or 
if the decision was only applicable to disposals of state  land. I hereby respond as 
follows.

The Alaska Survival case involved the disposal of agricultural lands by the state. 
Among other issues presented the court considered w hether the D epartm ent of 
Natural R esources violated AS 38.04.065 by classifying the lands in question as 
agricultural lands before the completion of a regional o r area  land use plan.

AS 38.04.065 provides:
(a) Except as provided in (d) and (h) of this section, the commissioner 
shall, w ith local governm ental and public involvement under AS 38.05.- 
945, adopt, maintain, and, when appropriate, revise regional land use 
plans th a t provide for the use and m anagem ent of state-ow ned land.
• •  •

(c) T he commissioner shall adopt regional land use plans for state land.
Each regional land use plan must identify and delineate

(1) areas of settlem ent and settlem ent impact, w here land must be 
classified for various private uses, renewable and nonrenew able resource 
developm ent, and for public recreation, open space, and o ther public uses 
desirable in and around settlement; and

(2) areas that must be retained in state ownership and planned and 
classified for various uses and purposes under AS 38.04.015.
(d) T he commissioner may adopt as a land use plan a comprehensive 
plan adopted  by a municipality having planning and zoning powers or

Delh'eria to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101



•Representative M ike Navarre
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a land m anagem ent plan adopted by another governm ental entity if the 
com m issioner determ ines that the plan adequately recognizes and 
protects state  interests. A decision to adopt the plan must be preceded 
by public hearings in affected and interested comm unities and by a 
draft decision, available for public review, that describes the s ta te ’s 
interests and how the state will im plem ent the plan.
(e) Land shall be classified as provided in AS 38.05.300.
(h) Before the commissioner adopts a regional land use plan, a land 
classification may be m ade on the basis of a site-specific land use plan, 
except a  classification for a land disposal under AS 38.05.057, AS 38.08,
AS 38.09, o r a new commercial agriculture project under AS 38.05.- 
020(b)(6). A fter adoption of a regional land use plan, land classifica­
tions shall be m ade under the plan.

In interpreting this statute as it then appeared the court said:

In our view, both the organization of the statutory scheme and the particular 
language of AS 38.04.065(c) and (d) express an  unam biguous intent that
regional planning precede land classifications and disposals To in terpret
these provisions to allow classification and disposal before regional planning 
defies logic. It makes little sense to require com prehensive regional planning 
after the relevant land use decisions already have been m ade, especially 
irrevocable disposal decisions.. . .  the stature’s m eaning is plain: it m andates 
a com prehensive, broad-scale planning process prior to site-specific planning 
and classification. . . . For these reasons, we conclude tha t AS 38.04.065 
requires regional planning to precede land classification.. . .

Alaska Survival, supra, at 1289 - 90.

From  this discussion it appears that classification of state  lands, for any purpose, may 
not occur absent a regional o r area land use plan adop ted  under AS 38.04.065, o r as 
provided in subsection (h) o f that section. Accordingly, the A ttorney G eneral’s 
opinion to you concerning the inability of the state  to lease state  land for shore 
fisheries developm ent in any area  where the state has not adopted  a land use plan, 
appears to be correct.

And, while the A laska Survival decision the decision does not limit itself to those 
situations nor does the language of the statute. Accordingly, I conclude that the 
decision appears to have a broad application to all classifications of state land.

If you have further questions, please contact me at your convenience.

GPL:pl:gc
91-080.plm
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19071 176 3216

February 1, 1991

Representative Navarre 
P.O. Box V 
Juneau, Alaska 99881

Attn: Tom  Ackerlev

Re: House Bill No. 57 - An Act relating to leases of State land for fisheries developm ent
and providing for an effective date.

Thank you for speaking with me by telephone today about House Bill 57.

Edward E. Crane, President of the A laska Com m ercial Fishing & Agriculture Bank, 
asked that I confirm  with you the Bank’s support for Bill No. 57 introduced by 
Representative N avarre. In that regard, the Bank offers any help your office may require 
with respect to the bill as it moves through the legislative process.

Please pass along my thanks to Pat M alone for also discussing this bill with me.

D ear Tom

With best regards,

Jensen & Jensen

C am eron Jensen

C J/p jt
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riia .n l: you  f o r  s p o n s o r in g  H ou se  B il l  5 7 ,1 co m p le ted  m y  f i l i n g  m a te r ia ls  fo r  m y  f is h  
s : ie  a t th e  l.'enai R iv e r  in  M a y .  1990. an d  aw a ite d  w o rd  fr o m  th e  D iv . o f  S h o re  F is h e r /  
L e a se s  a t  BMP. r e g a r d in g  a d v e r t is in g  an d  f i n a l  c lo su re . I t  w a s  th e n  I w a s  in fo r m e d  o f  
th e  q u a g m ire  r e g a r d in g  th e  h a l t in g  o f  s h o r e  f i s h e r y  le a se s  b e c au se  o f  th e  la c k  o f  a 
lan d s  u se  p o l ic y . T h e r e fo r e .  I h a v e  no  le g a l  c la im  to th e  s ite s  ! h a v e  f is h e d  f o r  th r e e

A  g r e a t  d e a l o f  m y  r e s o u r c e s  an d  tim e h a s  g o n e  in to  th e se  s ite s , a n d  I am  n o t  in  a 
p os itron  to w a rd  o f f  s ite  ju m p e r s  w h o  cou ld  c h a l l e n g e  m y  f i s h in g  spo t, s in c e  -  w ith o u t  a 
le a se  -  ! h a v e  n o  le g a l  a u th o r i ty  to p r e v e n t  th e m  f r o m  d o in g  so. T h is  p o te n t ia l  s itu a t io n  
is  a th r e a t  to m y  s a fe t y  an d  l iv e l ih o o d

I r e a liz e  y o u  u n d e r s ta n d  m y  s itu ta t io n , w h ic h  is  s im i la r  to m a n y  o th e r  Co o k  In le t  
l i s h e r m e n .  I d on 't b e l ie v e  it is  in  th e  b est in t e r e s t  o f  th e s e  f i s h e r m e n  w h o  h a v e  ac ted  
:n  good l a i t h  :n  a c c o rd a n c e  w ith  th e  S ta te  o f  A la s k a  to p e n a l iz e  us b ec au se  o f  a 
t e c h n ic a l i t y  c r e a te d  w i th in  th e  D ep t, o f  N a tu r a l  R e so u r c e s .

T h a n k  y o u . a g a in , f o r  su p p o r t in g  o u r  e f f o r t s  '.o fo l lo w  th e  s la te  s r e q u i r e m e n ts  
P le a se  le t m e k n o w  h o w  I c a n  assist you  in  g e t t in g  th is  p ie c e  o f  le g is la t io n  th r o u g h  the
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GEORGE A. M OERLE IN
7 3 0 0  O ' M A L L E Y  R O A D  

A N C H O R A G E ,  A L A S K A  9 9 5 1 6

9 0 7 -3 4 6 -3 7 8 4  
February 14, 1991

Representative Mike Navarre

P.O. Box V

Juneau, Alaska 99811

Re: HB 57

Dear Mr. Navarre:

I fully support HB 57 which will allow setnet leases 

to be renewed and n ew ones issued in Cook Inlet prior to the com­

pletion of a Land Use Policy. I urge that this bill be passed this 

session in order to permit an orderly continuation of the setnet 
fishing industry in this area.

Yours very truly

/ /

cc - Betty Bruckman

Dave Choquette 

Virginia Collins 

Ri c k  Halford 

Arliss Sturgulewski
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Kenai Peninsula F isherm en’s Association
P .O . Box 546 

S o ld o tn a , A laska 99669 
(907) 262-2492
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February 20 1391

R E ;  C o o k  I n l e t  S i i u r e  F i s h e r y  L e a s e s

M y  v . x f e  a n d  I a r e  S a l m o n  S e t  N e t  p e r m i t  h o l d e r  s i n  C o o k  

I n l e t .  W e  s u p p o r t  b i l l  H 3 - 5 7  a u t h o r x c i n y  S h o r e  F i s h e r i e s  L e a s e s  

t o  b e  i s s u e d  or- r e n e w e d  b e f o r e  a L a n d s  U s e  P o l i c y  x s  i n  p l a c e .

I l l  • ,
w e  a p p r e c x a t e  y o u r  s p o n s o r i n y  t h i s  i e y i s i a t i o n .

S i n c e r e l y ,

TO; Representative Navarre

*
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