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Protest

Dam Safety
Reviews and inspects dams and 
responds to emergencies in the event 
of a disaster. Construction of new 
dams will begin in FY93.

H y d ro lo g ic  S u rv e y  
Collects and disseminates information 
on Alaska's surface and ground waters. 
Hundreds of streams and millions of 
lakes have yet to be added to data base. 
Includes a cooperative program with 
US Soil Conservation Service to 
improve snow fall data in arctic 
regions.

W ater R ights
Adjudicates water rights applications 
associated with the use of water for 
domestic, commercial and industrial 
needs. Enforces compliance on water 
users in Alaska now taking large 
quantities of water without 
authorization. Participates in land and 
water resource plans.

B e o M l

Protects lives and property 
from possible dam failures.

Provides information vital to 
public health and economic 
development. The arctic snow 
survey may revolutionize 
human understanding of arctic 
environments thus allowing 
more oil and gas exploration 
and development.

Authorizes the use of water 
while protecting the public 
interest. Provides increased 
revenues and increased 
collection of water data related 
to site-specific hydrology and 
the availability, use and 
distribution of water.

W ater M an ag em en t P o lic ies and P rocedures
Develops and promulgates Alaska's 
first comprehensive water 
management policy. Develops, 
publishes and holds public hearings on 
Alaska's fiist statewide water 
management strategy organized by 
hydrological unit.

Gives guidance to and provides 
context for water management 
decisions. An organized 
strategy allows public input 
into water management 
decisions.
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T it le  N a v ig a b ility  
Establishes and protects the state’s 
title to submerged lands and access to 
millions of acres of uplands. The 
emphasis is to identify and claim title 
to all remaining, but currently 
unclaimed, navigable water bodies 
before the state land selection process 
is concluded.

Increases the total upland acres 
the state can select. It also 
protects access for recreation 
and commerce.
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NOTICE OF PROPOSED CHANGE IN THE 
REGULATIONS OF THE DEPARTMENT OF NATURAL RESOURCES

Notice is given that the Department of Natural Resources, under the authority of AS 
46.15.20, proposes to adopt, amend or repeal regulations in Title 11 and Title 93 of 
the Alaska Administrative Code, dealing with filing fees, state water policy, and 
water ights to interpret and implement AS 46.15, as follows:

Amendments are proposed for 11 AAC 05.010 (a) to add or charge application fees for 
water use, permit extensions, temporary water use, and glacier ice. An amendment 
is proposed to adopt a new article and section in Chapter 93, Article 1., section 10., 
State Water Policy. An amendment is proposed for 11 ACC 93.970 to define when 
a water use would "unduly affect" an existing water right. State water law protects 
existing water rights against such impacts by later applicants. 11 AAC 93.970 is also 
being amended to clarify the definition of a "significant amount of water." An 
amendment to correct an error is proposed for 11 ACC 93.210. It will allow 
temporary water use permits to be issued for uses that are "significant" (defined by 
quantity) but short term (not more than five years). If a use is not "significant," no 
permit is necessary. In addition this section is being amended to allow for an 
extension of a temporary water use permit for an additional five years. 11 AAC 93 
is also being amended to include a section outlining the state water policy.

Notice is also given that any person interested may present oral or written comments 
relevant to the proposed action at hearings to be held in Anchorage, Fairbanks and 
Juneau. The Juneau hearing will be held in the Southeast Regional Office’s 
conference room A, on the Fourth Floor, 400 Willoughby Avenue on February 28, 
1992. The Fairbanks hearing will be held at the Northern Regional Office, 3700 
Airport Way, in the main conference room, on March 4,1992. The Anchorage hearing 
will be held at the Frontier Building, 3601 C. Street, room 336 on March 3, 1992. 
Each hearing will be held from 11 a.m. to 2 p.m. and might be extended to 
accommodate those present before 2 p.m. who did not have the opportunity to testify 
earlier. In addition, written comments may be sent to Director, Ric Davidge, Division 
of Water, Department of Natural Resources, P.O. Box 107005, Anchorage, Alaska 
99510-7005, to be received no later than March 20, 1992.

This action is not expected to require an increased appropriation.

Copies of the proposed regulations may be obtained upon written request to the 
Division of Water at the above address or in person from the division’s Northern 
Regional Office (3700 Airport Way, Fairbanks), Southeast Regional Office (400 
Willoughby Avenue, Forth Floor, Juneau) or the Southcentral Regional Office ( 3601 
C Street, Room 822, Anchorage).

After the end of the comment period, the Department of Natural Resources will either 
adopt these or other proposals dealing with the same subject, without further notice, 
or decide to take no action on them.



Register , 1992 NATUR AL RE SOURCES 11 AAC 05.010

TITLE 11. NATURA L RESOURCES 

Part 1. O ffice of the C o m m i s s i o n e r  (11 AAC 03--11 AAC 06)

PART 1. O F F I C E  OF THE COMMISSIONER.
C h apt er

05. Fees for Department Services (11 AAC 05.010--11 AAC 05.900)

C H A P T E R  05. FEES FOR DEPAR T M E N T  SERVICES.
Section 
010. Fees

11 AAC 0 5 . 0 1 0 ( a ) ( 8 ) (A) and ( a)( 8 ) (C)--(D) are a m e n d e d  and are 
adopted, to read:

11 AAC 05.010. FEES. (a) N o n - r e f u n d a b l e  fees to a pply for 
authorizations, and fees to obtain  publicati ons or services from 
the department, are as follows:

(8) w a t e r  management

(A) w a t e r  rights application,

(i) $50 for pro po s e d  use of 5,000 gallons a 
day or less;

(ii) $100 for propose d use of m o r e  than 5,000 
gallons a day, but less than 30,000 gallons a day; [OR]

(iii) $200 for propo s e d  use of 30,000 gallons 
a day or m o r e , but less than 100,000 gallons a d a y ;

(iv) $300 for proposed use of 100.000 gallons
a days or more, but less than 500,000 gallons a day;

(v) $500 for proposed use of 500.000 gallons 
a day or more, but less than 1 m i l l i o n  g a llons p e r  day;

(Vi) $1000 for proposed use of 1 m i llion
gallons of w a t e r  per day or more;
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R e g i s t e r  , 199,2 N A TURAL  RESOURCES 11 AAC 05.010

(Vii) $1500 for p r o posed use of 1 m i l l i o n
gallons of w a t e r  per day or more, w h e r e  the water will 
be used o u tsi de of the hydroloqic unit f r o m  w h i c h  it was 
removed. A h v d r o l o q i c  unit is b a s e d  on the USGS 
H ydroloqic Unit Map of Alaska-1974.

(V i i i ) $20 for p r o p o s e d  use of 1000 gallons per
day or less for single family d o m e s t i c  w a t e r  use;

(iX) $500 for p r o posed use of any q u a n t i t y  of 
g l aci er ice;

(B) a p p l i c a t i o n  for r eservat ion of water, $500;

(C) e x t e n s i o n  of permit to a p p r o p r i a t e  water, $50 
for 5,000 gallons a day or less, or $100 for m o r e  than 5,000 
gallons a day, but less then 30,000 gallons p e r  d a y , $200 for
30,000 gallons per day or more;

(D) a p p l i c a t i o n  for a temporary w a t e r  use permit 
and the e x t e nsion of a temporary w a t e r  use p e r m i t , the same 
fee as for a water rights applic a t i o n  and p e r m i t  e xtension 
apply;

[(I) $50 FOR PROPOSED U S E  OF 5,000 G A LLONS  A
DAY O R  L E S S ;]

[(II) $100 FOR PROPOSED USE O F  M O R E  THAN
5,000 GALLONS  A  D A Y  BUT LESS T H A N  30,000 G A L L O N S  A  DAY; 
OR]

[(III) $200 FOR PROPOSED USE O F  30,000 
G A LLONS A DAY O R  MORE;j

Authority: AS 46.15.020
AS 44.37.025
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CH A P T E R  93. WATER  MANAGEMENT.

Register , 199 2 NATURAL R E S O U R C E S  11 AAC 93.010.

Article
1. State W a t e r  Policy ( 11 AAC 93.010.)
2. A p p r o p r i a t i o n  of Water  ( 11 AAC 93.040-- 11 AAC 93.174)

4. T e m p o r a r y  W a t e r  Use (11 AAC 93.210--11 AAC 93.220)

8. General Provisions (11 AAC 93.910--11 AAC 93.970)

A R T I C L E  1. STATE W A T E R  POLICY

Section
10. STATE W A T E R  POLICY

11 AAC 93.15.010 is a d o p t e d  to read:

11 AAC 93.010. State Water Policy. It is the p o l i c y  of the State 
of Alaska to effic i e n t l y  m anage  and c o n serve its w a t e r  re sources 
for the m a x i m u m  use and benefit of its citizens, c o n s i s t e n t  w i t h  
the public's interest. In so doing, the state's goal is to 
m a x i m i z e  p u b l i c  benefits b y  improving the q u a l i t y  of life of its 
residents; c o n s e r v i n g  the natural environment; f a cili tating and 
e n cou raging e c o n omic development; and p r o t e c t i n g  life and 
property. To further this policy, the f ollowing p r i n c i p l e s  will 
g uide the m a n a g e m e n t  of Alaska's w a t e r  resources:

(1) The state is the c on servator of the p u b lic's  w a t e r  
r e s o u r c e s ;

(2) The state will permit the broadest p o s s i b l e  access to and 
common use of state waters, consistent w i t h  the public's best 
interests, except that the legislature m a y  b y  general law regulate 
a nd limit such access for o ther  b e n e f i c i a l  uses or p u b l i c  p u r p o s e s  
(Constitution of Alaska, A r ticle  VIII, Sections 3 and 14);

(3) W h e n e v e r  o c c u r r i n g  in a natural state the state shall 
reserve all surf ace a n d  g r ound w a t e r  resourc es to the p e o p l e  for 
c o mmo n use. Such use and p r i or ity for use is subject to p r i o r  
a p p r o p r i a t i o n  rights; except for p u blic w a t e r  supply, an 
a p p r o p r i a t i o n  of w a t e r  shall be limited to s t ated purposes and 
subject to p r e f e r e n c e s  among beneficial uses, concurrent or 
otherwise, as p r e s c r i b e d  by law; and subject to the general 
r e ser vation of fish and w i l d l i f e  (Constitution of Alaska, 
A r tic le VIII, Sections 3 and 13) and (AS 46.15.030);
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R egister 1 9 9 2 N A T U R A L  RE SOURCES 11 AAC 93.010.

(4) No p e r s o n  shall be invo luntarily d i v e s t e d  of his right to 
the use of waters, or improvements a f f e c t i n g  that use, except for 
a superior b e n e f i c i a l  use or public p u r p o s e  and then only w i t h  
just c o m p e n s a t i o n  a n d  by ope ration of law (Constitution of Alaska, 
A r ticle VIII, S e c t i o n  16);

(5) The state shall m anage  its w a t e r  resources to ensure that 
a d e q uate s u p pli es of w a t e r  are a v a i lable  for public w a t e r  
supplies; the p r o t e c t i o n  of fish and w i l d l i f e  habitat, migration, 
a nd propa gation; r e c r e a t i o n  and park purposes; n a v i g a t i o n  and 
t r a n s p o r t a t i o n  purposes; and sanitary and water q u ali ty purposes, 
if found to be in the public interest (AS 46.15.080(b));

(6) State w a t e r  q u a lity standards shall be j udic iously a n d  
u n i f ormly e n f o r c e d  amo ng all users;

(7) The s tate shall maintain, or improve d to m i n i m u m  w a t e r  
quality s t a n dar ds the q u a l i t y  of its w a t e r  resources w h e n  feasible 
and prudent, so that current and future generations  will have 
access to g o o d  q u a l i t y  w a t e r  w i t h  w h i c h  to meet their basic needs;

(8) W a t e r  resources p l a nning is integral to w i s e  w a t e r  
management. The state shall conduct the n e c e s s a r y  w a t e r  resources 
p l a n n i n g  to e n s u r e  w i s e  use and manage m e n t  of its waters. The 
state shall also solicit p u blic p a r t i c i p a t i o n  in the p l a n n i n g  and 
manage m e n t  of its w a t e r  resources;

(9) The s tate will encourage w a t e r  con ser v a t i o n  a n d  p u blic 
education in its m a n a g e m e n t  of water resources;

(10) The s t ate shall p r o v ide for the regulation, supervision, 
and p e r i o d i c  i n s p e c t i o n  of p r i v ate ly o w n e d  and state- o w n e d  dams, 
reservoirs, a nd a p p u r t e n a n t  works in ord er to ensure that the 
design, construction, and removal of dams and  reservoirs is 
consistent w i t h  the p r o t e c t i o n  of life and p r o pert y
(AS 46.17.010) ;

(11) The st ate shall w o r k  cooper a t i v e l y  w i t h  the p u b l i c  and 
other state, local, a n d  federal agencies to a d m i n i s t e r  wat er 
rights, to c o n d u c t  n a v i g a b i l i t y  determinations, to collect w a t e r  
resources data, to a s s u r e  w a t e r  q u a lit y standards are upheld, and 
to p r o v i d e  s c i e n t i f i c  and technical a s s i s t a n c e  as requested;
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R e g i s t e r  , 199 2 N A T U R A L  R E S O U R C E S  11 A A C  93.010.

(12) T h e  s t a t e  s h a l l  s y s t e m a t i c a l l y  c o llect, record, store, 
evalu a t e ,  a n d  d i s t r i b u t e  w a t e r  r e s o u r c e s  d a t a  to d e t e r m i n e  the 
q uality, q u a n t i t y ,  l o c a t i o n ,  a n d  u s e  of the s t a t e ' s  w a t e r  
r e s o u r c e s .  S u c h  a c t i v i t i e s  a r e  in the p u b l i c ' s  i n t e r e s t  a n d  are 
n e c e s s a r y  for t h e  o r d e r l y  d o m e s t i c  a n d  i n d u s t r i a l  d e v e l o p m e n t  of 
the s t a t e  (AS 4 1 . 0 8 . 0 1 7 ) ;  a n d

(13) S t a t e  a g e n c i e s  s h a l l  e n s u r e  that r e g u l a t o r y  p r o c e s s e s  
i n v o l v i n g  the s t a t e ' s  w a t e r  r e s o u r c e s  a r e  e f f i c i e n t  a n d  that, to 
the e x t e n t  f e a s ible, r e g u l a t o r y  o r  j u r i s d i c t i o n a l  d u p l i c a t i o n  
a m o n g  s t a t e  a g e n c i e s  is a v o i d e d  o r  e l i m i n a t e d  w h e r e v e r  found.
(Eff. / /92, R e g i s t e r  ; )

A u t h o r i t y :  AS 4 6 . 1 5 . 0 2 0 .

A R T I C L E  2. A P P R O P R I A T I O N  O F  W A T E R

S e c t i o n

100. E x e m p t i o n  to N o t i c e .

11 A A C  9 3 .100., is a m e n d e d  co read:

11 A A C  9 3 . 100. E x e m p t i o n  to N o t i c e .  A n  a p p l i c a t i o n  to a p p r o p r i a t e
5,000 g a l l o n s  of w a t e r  p e r  d a y  (gpd) or less is e x e m p t  f r o m  the 
n o t i c e  p r o v i s i o n s  of 11 A A C  9 3 . 0 8 0  a n d  A S  4 6 . 1 5 . 1 3 3 ,  e x c e p t  that 
the D e p a r t m e n t  of F i s h  a n d  G a m e  w i l l  be n o t i f i e d  of a n  a p p l i c a t i o n  
for a w a t e r  r i g h t  for a q u a n t i t y  of w a t e r  of m o r e  t h a n  1000 g p d  
f r o m  an a n a d r o m o u s  f i s h  s t r e a m  l i s t e d  in t h e  A l a s k a  D e p a r t m e n t  of 
F i s h  a n d  G a m e  C a t a l o g  of W a t e r  I m p o r t a n t  for S p a w n i n g ,  Rearing, or 
M i g r a t i o n  of A n a d r o m o u s  F i s h e s  or  a s t r e a m  i d e n t i f i e d  as 
s u p p o r t i n g  f i s h  in the A D F & G  H a b i t a t  R e g i o n a l  G u i d e s .  However, in 
a n  a r e a  w h e r e  t h e  t o t a l  a m o u n t  of w a t e r  a v a i l a b l e  a p p e a r s  to the 
d e p a r t m e n t  to b e  l i m i t e d  w i t h  r e s p e c t  to the n u m b e r  o f  p o t e n t i a l  
u s e r s  of t h e  s a m e  source, o r  u p o n  t h e  r e q u e s t  of a n o t h e r  s t a t e  or 
f e d e r a l  a g e n c y  o r  a m u n i c i p a l i t y  as d e f i n e d  b y  AS  29, or  to 
p r o t e c t  t h e  p u b l i c  i n t e r e s t ,  the c o m m i s s i o n e r  will, in  h i s  or  h e r  
d i s c r e t i o n ,  r e q u i r e  p u b l i c  n o t i c e  as p r o v i d e d  b y  11 A A C  93.080. 
( E f f .12/29/79, R e g i s t e r  72; a m  11/7/90, R e g i s t e r  116; a m  / /92, 
R e g i s t e r  )

A u t h o r i t y :  A S  4 6 . 1 5 . 0 2 0  
A S  4 6 . 1 5 . 1 3 3
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R e g i s t e r 1992 N A T U R A L  R E S O U R C E S 11 A A C  93.210.

A R T I C L E  4. T E M P O R A R Y  W A T E R  USE.

S e c t i o n
210. T e m p o r a r y  w a t e r  u s e

11 A A C  9 3 . 2 1 0  (a) is a m e n d e d ,  a n d  a n e w  11 A A C  9 3 . 2 1 0 ( c )  is 
a d o p t e d  to read:

11 A A C  93.210. T L M P O R A R Y  W A T E R  USE. (a) S i m p l i f i e d  
p r o c e d u r e s  to a u t h o r i z e  t h e  t e m p o r a r y  u s e  of water, as p r o v i d e d  in 
11 A A C  93.220, w i l l  b e  f o l l o w e d  if the a m o u n t  of w a t e r  is [NOTl a 
s i g n i f i c a n t  a m o u n t  as d e f i n e d  b y  11 A A C  9 3 . 9 7 0 ( 1 4 ) ,  the u s e  
c o n t i n u e s  for less th a n  fi v e  c o n s e c u t i v e  years, a n d  the w a t e r  
a p p l i e d  for is not o t h e r w i s e  a p p r o p r i a t e d .

(c) U p o n  the c o m m i s s i o n e r ' s  r e c e i p t  of a w r i t t e n  r e q u e s t  
f r o m  the p e r m i t t e e ,  a t e m p o r a r y  w a t e r  u s e  p e r m i t  will, in the 
c o m m i s s i o n e r  s d i s c r e t i o n ,  b e  e x t e n d e d  for a p e r i o d  of t i m e  n o t  to 
e x c e e d  five y e a r s .  T h e  r e q u e s t  for a t e m p o r a r y  w a t e r  u s e  p e r m i t  
e x t e n s i o n  m u s t  b e  a c c o m p a n i e d  b y  the fee p r e s c r i b e d  b y  11 A A C  
05.010. (Eff. 2/8/67, R e g i s t e r  23; a m  12/29/79, R e g i s t e r  72; a m  
11/7/90, R e g i s t e r  116; a m  / /92, R e g i s t e r  )

A u t h o r i t y :  A S  4 6 . 1 5 . 0 2 0
A S  4 6 . 1 5 . 0 4 0  
A S  4b. 15.133
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A R T I C L E  8. G E N E R A L  P R O V I S I O N S .

S e c t i o n

970. D e f i n i t i o n s

11 A A C  9 3 . 9 7 0 ( 1 4 )  is a m ended, a n d  a n e w  p a r a g r a p h  (38) is a d d e d  to 
read:

11 A A C  93.970. D E F I N I T I O N S .  U n l e s s  the c o n t e x t  i n d i c a t e s  
o t h e r w i s e ,  in t h i s  c h a p t e r

(14) 11 s i g n i f i c a n t  a m o u n t  of w a t e r "  m e a n s  a n y  u s e  of
m o r e  t h a n  5000 g a l l o n s  of w a t e r  in a s i n g l e  d a y  f r o m  a s i n g l e  
source, o r  the r e g u l a r  d a i l y  or  r e c u r r i n g  [SEASONAL] u s e  of m o r e  
t h a n  500 g a l l o n s  of w a t e r  p e r  day, for m o r e  th a n  10 days [OR MORE] 
p e r  c a l e n d a r  y e a r  f r o m  a s i n g l e  source, o r  the n o n c o n s u m p t i v e  u s e  
of m o r e  t h a n  3 0 , 0 0 0  g a l l o n s  of w a t e r  p e r  d a y  (0.05 cfs) f r o m  a 
s i n g l e  s o u r c e , [ O R  A N Y  U S E  O F  W A T E R  F R O M  A  S O U R C E  O R  S O U R C E S  
L I S T E D  I N  T H E  A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M E  " C A T A L O G  O F  
W A T E R S  I M P O R T A N T  F O R  T H E  S P A W N I N G ,  R E A R I N G  O R  M I G R A T I O N  O F  
A N A D R O M O U S  F I S H E S , " ]  o r  a n y  w a t e r  that m i g h t  a d v e r s e l y  a f f e c t  the 
w a t e r  r i g h t s  of o t h e r  a p p r o p r i a t o r s  or t h e  p u b l i c  i n t e r e s t ;

( 3 8 ) " u n d u l y  a f f e c t "  m e a n s  th a t  a p r i o r  a p p r o p r i a t o r  
l o s e s  the a b i l i t y  to i e a s o n a b l y  a c q u i r e  a n  a d e q u a t e  q u a n t i t y  of 
w a t e r  to f u l f i l l  the p u r p o s e s  of the a p p r o p r i a t i o n  f r o m  t h e  w a t e r  
s o u r c e  f r o m  w h i c h  the w a t e r  r i g h t  is p e r m i t t e d  o r  c e r t i f i c a t e d ,  
e x c e p t  th a t  a p r i o r  a p p r o p r i a t o r  h a s  not b e e n  u n d u l y  a f f e c t e d  if 
w a t e r  c a n  r e a s o n a b l y  b e  o b t a i n e d  b y  i n s t a l l i n g  m o r e  e f f i c i e n t  
d i v e r s i o n  w o r k s  for t h e  w i t h d r a w a l  of w a t e r  o r  b y  p e r f o r m i n g  
e f f e c t i v e  r o u t i n e  r e p a i r  a n d  m a i n t e n a n c e  of d i v e r s i o n  w o r k s  o r  
w a t e r  w e l l  e q u i p m e n t  in o r d e r  to a l l o w  for the full d e v e l o p m e n t  of 
t he w a t e r  r e s o u r c e . (Eff. 2/8/67, R e g i s t e r  23; a m  1 2 / 2 9 / 7 9 ,  
R e g i s t e r  72; a m  9/11/83, R e g i s t e r  87; a m  11/7/90, R e g i s t e r  116; a m  
/ /92, R e g i s t e r  )

A u t h o r i t y :  A S  4 6 . 1 5 . 0 2 0
A S  4 6 . 1 5 . 0 4 0  
AS  4 6 . 1 5 . 0 5 0  
A S  4 6 . 1 5 . 0 8 0  
A S  4 6 . 1 5 . 1 3 3  
A S  4 6 . 1 5 . 1 4 5

7
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WALTER J. HICKEL, GOVERNOR

DEPARTM ENT OF NATURAL RESOURCES
/

3601 C, Slreat 
?.C, Box  107003 
Anchorage, Alaska 99510-7003 
Phone: (907) 762-2575DIVISION OF WATER

February 21, 1992

Representative Cliff Davidson 
Alaska State Legislature 
P.O. Box V (MS 3100) 
Juneau, Alaska 99811

Dear Representative Davidson:

Attached is a table that addresses the questions posed in your January 24,1992 letter 
regarding water right applications received and adjudicated from January 1,1987 thru 
January 31, 1992.

This table addresses questions number 2a, 2c and 4. The table does not address the 
number of temporary water use permits (TWP) received or issued during this 5 year period 
because we do not tract this type of water use through the LAS system. We only have the 
records on the issuance of TWPs dating back to July 1,1988. Since that time we have 
issued 245 TWPs. The majority of these permits were issued for construction projects such 
as road, highway, and airports, or for glacier ice harvesting and oil and gas development. 
Most of the applications were for surface water in excess of 30,000 gallons per day.

1. Please define divert, impound and withdraw and differentiate between these uses of 
water, the Water Use Act (AS 46.15) allows the right to divert, impound or withdraw the 
surface and subsurface waters of the state.

Divert: to turn, modify, or change the direction of the natural flow of water. A 
diversion is usually accomplished by using a ditch, berm, culvert or pipe.
Impound: to gather and/or enclose water. An impoundment is usually 
accomplished through the use of a dam, berm or reservoirs.
Withdraw: to take or remove water from its natural source or from an 
impoundment. Water withdrawn from a source is usually accomplished through the 
use of a pump and/or gravity.

Note: The out-of-stream appropriations are associated with one or more of these definitions. 
Water reserved under an Instream flow reservations is not diverted, impounded, or 
withdrawn from its source and is considered a beneficial use in Alaska.



2,a) How many applications to appropriate water has the Department received over the five 
years from January 1987 to January 1992 ? Please list by calendar year.

The Department has received 1119 water rights applications over the past five years. We 
did not request from the department programmers the total number of applications 
received by calendar year because of the additional programming time. This Information 
is being gathered and should be available by noon on Tuesday, February 25th.

2.b) Of these applications how many were to divert, impound, or withdraw water ? How many 
were for Instream and out-of-stream applications ? How many were for surface or 
subsurface7

Of the 1119 applications received all of them involved the diversion or withdrawal of water 
except for the 38 applications for a reservation of water (instream flow). We are not sure 
of the total number that had an impoundment associated with the withdrawal or diversion 
of water, this information is not tracked in LAS.

2.c) What is the statu.-; of these applications ?

The attached table shows the status of the 1119 applications filed during this five year 
period. To summarize; 253 are still in the application stage, 391 have been issued 

permits, 360 have been issued certificates and 115 have been closed.

3. How does your division consider non-consumptive use of water ? Do these uses of 
water fit into the above statistics ? If not, please explain.

11 AAC 93.970. Definitions (33) "non-consumptive water use" means the Instream use of 
water, or the diversion of water where the quantity of water diverted is not diminished 
except by evaporation or transpiration and the water is returned to its original source at 
the original point of diversion Immediately after its use;

A water right application for a non-consumptive use (such as small suction dredge) is 
adjudicated under the same authority and in the same manner as an application for a 
consumptive use. So the answer is yes, they fit into the statistics as discussed above,but 
we do not keep tract of consumptive and non-consumptive water uses In different 
categories.

4. Of the applications to appropriate water the Department has received over the past five 
years, please breakdown how many were for:
500 gallons per day (gpd) or less
1.000 gpd or less
5.000 gpd or less
10.000 gpd or less
30.000 gpd or less
40.000 gpd or less
greater than 100,000 gpd or less



Please give these figures In acre fee t, GPD, cubic feet per second. Please also provide a 
conversion chart.

The answer to this question is provided In the attached table. In summery: 500 gpd or 
less, 445 applications were received; 500 gpd thru 1000 gpd, 121 applications were 
received; 1000 gpd thru 5000 gpd, 96 applications were received; 5000 gpd thru 10,000 
gpd, 41 applications were received; 10,000 gpd thru 30,000 gpd, 63 applications were 
received; 30,000 gpd thru 40,000 gpd, 8 applications were received; 40,000 gpd thru
100,000 gpd, 44 applications were received; over 100,000 gpd, 301 applications were 
received. Attached for your information is a conversion table.

5. How do you treat a diversion of water that is not put to a beneficial use ?

On April 4, 1977, Thomas Meacham, AGO, Anchorage address this issue in a 
memorandum to the Department of Fish and Game, copy attached, the memorandum 
stated, if there Is not a beneficial use of water associated with the diversion, withdrawal or 
impoundment of water DNR does not have the authority under the Water Use Act to 
issue a permit. It was not until June 17,1980 that the Department stopped accepting and 

adjudicating applications to alter a waterbody. A copy of Director's Policy File 80-50 is 
attached for your information. .

If we can be of further assistance please call.

/Uirecior
/t

cc: Harold Heinze, Commissioner 
Gary Prokosch, DOW 
Carol Wilson, commissioner's Office



_  v/r~ * n  n r n A n T5 YEAR R E rO H  I

Status of Applications Receiceved from January 1987 thru January 1992.
Application
Pending

Permit
Issued

Certificate
Issued Closed

Source
Totals Total

Gallons per Day Sur Sub Sur Sub Sur Sub Sur Sub Sur Sub Files
500 or Less 31 58 42 18 36 235 16 9 125 320 445
500 thru 1,000 4 23 9 12 9 49 9 6 31 90 121
1,000 thru 5,000 14 20 25 18 0 10 8 1 47 49 96
5,000 thru 10,000 12 6 11 4 1 2 3 2 27 14 41
10,000 thru 30,000 9 9 11 18 4 1 6 5 30 33 63
30,000 thru 40,000 0 1 2 3 0 0 1 1 3 5 8
40,000 thru 100,000 9 3 22 7 0 0 3 0 34 10 44
Over 100,000 43 11 178 11 13 0 36 9 270 31 301
Total 122 131 300 91 63 297 82 33 567 552 1119

Notes
"Does not include Temporary Water Permits
*Only includes applications with a priority date 01-01-1987 or later.
*When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was 
selected.

*When multiple uses occur within a file, quantities were added together for a single gpd value.
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W ATER CO N V ER SIO N  FA C TO R S

1 A c re -fo o t p e r  d a y  (AF/d)

50 AF/v (365 days/year)

325,851 gallons
226 gpm
0.505 cfs 
1,358.8 tons 

44,640 gpd

1 G a llo n  p e r  m in u te  (gpm) 1440 gpd 
.0044 AF/d 
.0022 cfs 
1.6 AF/y 
0.72 tons

1 C u b ic -F o o t p e r  s e c o n d  (cfs) = 646,358 gpd 
449 gpm 
1.98 AF/d 
722.7 AF/y 
2695.3 tons

1 m illo n  g a llo n s  p e r  d a y 694 gpm 
1.55 cfs 
3.07 AF/d 
1,120 AF/y 
4,170 tons

A F /d  = Acre feet per day
A F/y  « Acre feet p e r year
g p m  = Gallons per m inute
g p d  a* Gallons pe r day
cfs = Cubic foot pe r second
to n s  = 2000 pounds (1 gallon weights 8.34 pounds)



ro> p  Lruco Darrett
iiabitat Section 
Alaska Department of JTish s Gamep'i6NOi 
333 Raspberry Load
Anchorage, Alaska telepho n enO i

m o m  Thomas 12. KeachuW/!$£. 
AGO - Anchorage A*'

'w'6‘

DATE, April 4 ,  1 9 7 i 7 ; G v ^ 6 / ^ . .

4 „ ,

subject . Scope of Permit Authority 
for Alteration of Stream 
Banks or Civernion of 
Water Plow.

I have been informally requested Gcveral times, by 
different individuals, to examine the statuatcry basis, if any, 
in Title 4G under which the State Division of Lsnd3 may require 
application for a permit, v/ith payment cf appropriate fees,* to 
authorize the diversion of natural water flows, or the alteration 
of stream banks or stream location, where no appropriation of 
the wat e r itself takes place or is intended to take place.
Up to the present time the Division of Lands has apparently 
been requiring applications for such permits under the premise 
that the alteration of stream banks or the diversion of v/atsr 
flow constituted an "aopropriation" of water under AS 4C.I5.260 
(1) and (3) .

In the Alaska Water Use Act, an appropriation is de­
fined in AS 4C.15.260 as follows:

(1) ‘appropriate" means to d ivert, impound, or 
withdraw a quantity of water from a source 
of water for a beneficial use;... 

statute, the word "appropriation" is defined asIn the same 
follows:

"appropriation"

The phrase

means the divers .ion., im­
pounding or withdrawal of the quantity of 
water from a source of water for a benefi­
cial U 3 e ; , „ .

“beneficial use" is defined as follows:
for"beneficial use" means a use of water 

the benefit of the appropriator, other per­
sons or the public, that is reasonable and 
consistent with the public interest, includ­
ing, but not limited to, domestic, agricultur­
al, irrigation, industrial, manufacturing, 
mining, p o w e r , public, sanitary, fish and 
wildlife, and recreational n e e :...

It may be seen from the content of the definitions that the 
diversion, impoundment, or withdrawal of water becomes an "ap­
propriation" when it is applied to "beneficial use". The mcra 
act of diverting, impounding, or withdrawing water, or the a l­
teration of stream banka to do so, cannot constituto an appro­
priation unless chat water is applied to a beneficial use. If
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0  0  
Bruce Barrett -2- April 4, 1D77

7.!»§rr'“

permits for, the alteration of stream banks or diversion of 
v.'ater not constituting an appropriation. In viev/ of the State's 
vital interest in protecting natural streams and stream flows, 
such control would seem to be imperative. However, it is my 
viev/ that it cannot be directly accomplished at the present 
time by requiring applications for permits under the appropri­
ation provisions of the existing Alaska Water Use Act, AS 
46.15."

cc: Dean Nation
Water Resources Section 
Alaska Division of Lands 
JlcIUiy Building, 323 E. 4th Ave. 
Anchorage, Alaska 99501

TEII:nb
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A p r i l  4 , 1977

it is merely r3i.ux2.Di unaltered, in quantity or quality, to the 
U  stream irom which it was taken, no appropriation has. n a t u r a l

occurred. Of course, if the quantity returned is lc.<53 than 
that diverted, tho missing water may have been applied to a 
beneficial use. Likewise, if the quality of the watar is al­
tered (by pollutants, turbidity, etc.) then a beneficial use 
may still not exist, but other stotuatory authority regarding 
water quality would seen to be adequate to meet this situation.

The context of the hater Use Act compels an interpre­
tation that, to be perfected, an appropriation must consist 
of both a diversion, etc., and a beneficial use. AS 46,15.010 
permits the" Department of Natural resources to adjudicate 
water rights ",..in the waters of the State, and in its [sic] 
appropriation and distribution." AS 46.15. 030 3tates that,

",,.wherever occurring in a natural state, the 
v/aters are reserved to the people for common 
use and are subject to appropriation and bene­
ficial use as provided in this chapter."
^Emphasissupplied]

Given this background, and the specific legal signifi­
cance of the definitions of "appropriate" and "appropriation", 
it is important to note that AS 46,15.130, which is the pen­
alty provision of the Alaska "ater Use Act, makes criminal the 
acts of, "...a person who constructs works for an appropriation, 
or diverts, impounds, withdraws (or) uses a significant amount 
of water from any source without a permit or certificate of 
appropriation?..," This criminal penalty, by its terms, applies 
to unpermitted appropriations, i.e. the diversion, etc. of water 
for a beneficial use) S i n c e s u c h  a person could not obtain a 
permit or certificate of appropriation if he "...diverts, im­
pounds or withdraw water without putting it to a benefi­
cial use, such an action, with no intention or possibility of 
perfecting an appropriation, can not be criminal under the 
statutes. An elementary maxim of law is that criminal or penal 
statutes are to be interpreted strictly, and any doubt ir. tho 
construction or application of a criminal prevision is to be 
resolved in favor of the individual, and against the State.
State vs. Marathon Oil Co., 523 P . 2d 293 (Alaska 1974)? S tock 
vs. JtatcTJ 526 P . *d 3 ("Alaska 19740; Marks vs. City of A nchor­
a g e , Sou P . 2d 644 (Alaska 1972).

It is the responsibility of the Legislature to accur­
ately define crimes and criminal conduct, and under this guide­
line*, 4jM:he alteration of a stream bad or diversion of water 
from a'liotural watercourse does not amount to an appropriation, 
it follows that no permit to do such an act can be required 
under existing lav;, and no crime for failure to obtain such a 
permit has been created. The draft bill which Professor 
Prank Tiro lens o has circulate!., v.’ould seem to fill this void, and 
would give the Utatc the opportunity to review, and to issue
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Director's Policy File 2 Jun e  17, 1980

adjudicated as a land use permit. A ll other pending waterbody 

alterations will be closed. Issued waterbody a l t e ration permits 

will be closed whe n  practicable based on project completion, 

project abandonment, or lack of information from thu permittee on 

the status of the project.
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MEMORANDUM State of Alaska
DEP A R T M E N T  OF NATURAL RESOURCES

DIVISION OF FOREST, LAND AND W A T E R  MANAGEMENT

T0' DIRECTOR'S POLICY FILE °AT5, June 17, 1980

80-50 pup Ng.
1130, X-Flla 3200 

TELEPHONE N0  279-5577

*P0M THEODORE G, S M I T H s u b j e c . Waterbody Alterations

Director s> * ^

S i t u a t i o n ; There ia currently w i t h i n  the division confusion re­

garding w a t e r b o d y  alteration a p p l i c a t i o n  submittal, pending appli­

cations and issued permits. Ia the division accepting waterbody 

al t e r a t i o n  applications? What -is the status of adjudicating 

pending wat e r b o d y  alteration applic a t i o n s  and issued permits?

P o l i c y ; It is the policy of the D i v i s i o n  of Forest, Land and Water 

M a n a g e m e n t  that the division w i l l  cease accepting waterbody alter­

ation applications. This policy is based on the decision that the 

W a t e r  U se Act, AS 66.15, does n o t  contain language of such speci­

ficity to a l l o w  the d e p artment to issue waterbody alteration 

permits where there is no b e n e f i c i a l  use of water. All existing 
w a t e r b o d y  alteration a p p l i cation forms shall be destroyed. After 

this date applicants for w a t e r b o d y  alterations that include a 

be n e f i c i a l  use of water p u r s u a n t  to AS 46,15.080 and AS

46.15.260(3) shall be instructed to file an application for water 

rights. If a dara is to be c o n s t r u c t e d  or modified that is 10 feet 

or more in height or stores 50 acre-feet or more of water, the 

a pplicant shall be instructed to file an application to construct 

or m o d i f y  a dam. If the w a t e r b o d y  a l t e ration Is on state land, 

w h e ther associated with a b e n e f i c i a l  use of water or not, the 

a pplicant will be requested to s u b m i t  an application for a land use 

permit pursuant to AS 38.05.330. Applicants for activities In­

volving w a t e r b o d y  alterations w i l l  be informed that they may also 

require permits from ADF&G, the Corps of Engineers and if the
a cti v i t y  is in a borough, f r o m  the borough. If the waterbody 

a l t e r a t i o n  is not subject to a w a t e r  rights permit but interferes 

w i t h  the wa t a r  right of a n o t h e r  person, a Commissioner*s Order 

pursuant to llAAC 93.290 m a y  be issued to protect the rights of 

prior appropriators,

Additionally, It is the policy of the Division of Forest, Land and 

W ater Ma n a g e m e n t  chat pending w a t e r b o d y  alteration applications 

shall bo processed as soon a s  practicable. pending waterbody 

alt e r a t i o n  applications a s s o c i a t e d  with a beneficial usa of water 

shall ba adjudicated as a w a t e r  rights application. The date of 
filing shall constitute the p r i o r i t y  date for water rights 

purposes. Pending waterbody a l t e r a t i o n s  not associated wit h  a

beneficial use of water but that take placo on state land will be



Alaska State Legislature
HOUSE RESOURCES COMMITTEE P.O. Box V 

State Capitol 
Juneau, Alaska 99811 

(907)465-3715

J an u a ry  24, 1991

Mr. Ric Davidge,  Director 
Divis ion o f  W ate r  
D e p a r tm en t  o f  N a tu ra l  Resources  
P.O. Box 107005
A n c h o ra g e ,  A la sk a  9 9 5 1 0-7005  

Dear  Mr. Davidge:

In p repa ra t ion  for the Div is ion of  W ate r  b r ie f ing  be fo re  the H o u se  
R esou rces  C o m m it te e  on Tuesday ,  Janua ry  28, I w ould  app rec ia te  the 
fo l lowing  in form at ion  in writ ing by M o n d ay ,  J an u a ry  27.

1. P l e a s e  d e f i n e  " d i v e r t , "  " i m p o u n d , "  a n d  " w i t h d r a w "  a n d  
d i f fe ren t ia te  b e tw een  these  uses o f  water .  A laska ' s  W a t e r  U se  Act 
(A S 4 6 .1 5 )  a l lo w s  the righ t  to d iv e r t ,  i m p o u n d  o r  w i th d r a w  the 
sur face  or subsurface  waters  of the state.

2 .a) H ow  m any  app l ica t ions  to appropr ia te  w a te r  has the D ep ar tm en t  
rece ived  ove r  the last year ,  inc lud ing  Jan u a ry  1992?

b) O f  these  ap p l i c a t io n s ,  how m a n y  w e re  to d iv e r t ,  i m p o u n d ,  or 
w i th d ra w  w a te r ?  H o w  m any  w e re  fo r  in s t r e a m  and  o u t -o f - s t r e a m  
app l ica t ions?  H o w  m any  were  for  surface  or  subsu r face  water?

c) W h a t  is the status o f  these applica tions?

H ow  many are still in the adjudica t ion  process  and at wha t  stage?
H ow  m any  have  been granted ce r t i f ica tes  o f  a p p ro p r ia t io n ?
How  m any  have been granted pe rm i ts?
How  m any  have  been den ied?
H o w  m a n y  o f  these  are  for a tem porar>  an d  s t a n d a r d  w a te r  use 
p e r m i t ?

3. H ow  d o es  you r  d iv is ion  co n s id e r  n o n -c o n s u m p t iv e  uses  o f  w a ter?  
Do these uses o f  water fit into the above  stat ist ics?  If not,  please 
e x p l a i n .
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I have  a lso  e n c lo se d  five add i t iona l  ques t ions .  P lea se  p ro v id e  this 
i n f o r m a t io n  by T h u r sd a y ,  F e b ru a ry  6.  I w o u ld  a p p re c ia te  your  
c o n t a c t i n g  my o f f ice  if  you  need  a d d i t io n a l  t im e  to ful f i l l  this 
r e q u e s t .

Th an k  you for y o u r  ass is tance  in this matter .  I look  fo rward  to 
w ork ing  with you th roughou t  the sess ion  to im p r o v e  the pol icy  and 
m a n a g e m e n t  of  this im por tan t  public  resource .

T h a n k  you  fo r  c o n ta c t in g  m y  s ta f f  on w a te r  i s sues  th is  in te r im .  
P le a se  c o n t a c t  m y  o f f ice  if  you  h a v e  any  q u e s t i o n s  or wish  
clar if icat ion on any  o f  these requests.  With  best  regards,

C o rd ia l ly ,

R ep resen ta t iv e  C l i f f  Davidson

E n c l o s u r e

cc: C om m iss ione r  Harold Heinze



1. P l e a s e  d e f i n e  " d i v e r t " ,  " i m p o u n d , "  a n d  " w i t h d r a w "  a n d
d i f f e r en t i a t e  be tw een  these  uses o f  water .  A la sk a ' s  W ate r  Use  Act
(AS 4 6 .1 5 )  a l l o w s  the r igh t  to d iv e r t ,  i m p o u n d  or  w i th d ra w  the
surface  or subsu r face  waters  o f  the state.

2 . a) H o w  m any  app l ica t ions  to app rop r ia te  w a te r  has the D ep ar tm en t
r e c e iv e d  o v e r  the  five year s  f rom  J a n u a ry  1987 to J an u a ry  1992?
P lease  list by ca lenda r  year.

b) O f  th e se  a p p l i c a t io n s ,  how  m ay  w ere  to d ive r t ,  i m p o u n d ,  or
w i th d r a w  w a te r?  H o w  m a n y  w ere  for  in s t r e a m  and o u t -o f - s t r e am
app l ica t ions?  H o w  many  were  for surface  or  su b su r f ace  water?

c) W h a t  is the s tatus  o f  these  applica tions?

How  m any  are  still in the ad jud ica t ion  process  and at w ha t  stage?
How  m a n y  h ave  been g ran ted  cer t i f ica tes  o f  a p p ro p r ia t io n ?
H ow m a n y  h ave  been gran ted  pe rm i ts?
H ow  m an y  have  been den ied?
H o w  m a n y  o f  these  are for  a t e m p o ra ry  and  s tan d a rd  w a te r  use
p e r m i t ?

3. H ow  does  y o u r  d iv is ion  co n s id e r  n o n -c o n s u m p t iv e  uses  o f  wa ter?  
Do these  uses  o f  water fit into the above  stat ist ics?  If not, please 
e x p l a i n .

4. O f  the a p p l i c a t i o n s  to a p p r o p r i a t e  w a t e r  the  D e p a r t m e n t  has
rece ived  o v e r  the  past  f ive years,  p lease  b re a k d o w n  how m any  were  
for:

-500 ga l lons  per day  or less
-1 ,000  gallons  per day  or less
-5 ,000  ga llons  per day  or less
-10 ,000  gallons  per day  or less
-30 ,000  ga llons  per day  or less
-40 ,000  to 100,000 gallons  per day  or less
-grea te r  than 100,000 gallons  pe r  day  or less

Please  g ive  these  figures  in acre per feet, ga l lons  per day ,  and cubic  
feet pe r  second .  Please a lso provide  a convers ion  chart .

5. H o w  do  you treat  a d iv e r s io n  o f  w a te r  tha t  is not put to a 
bene f ic ia l  use?
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DIVISION OF WATER

DEPARTMENT OF NATURAL RESOURCES

WALTER J. HICKEL, GOVERNOR

3601 C. Street 
P.O. Box 107005 
Anchorage, Alaska 99510-7005 
Phonei (907) 762-2575

January 27, 1992

Representative Cliff Davidson 
Alaska State Legislature 
P.O. Box V (MS 3100) 
Juneau, Alaska 99811

Dear Representative Davidson:

The following are the answers to the questions posed in your January 24,1992 memo 
regarding water right applications received and adjudicated during 1991. The answers are 
addressed in the order they appear in your memo.

Divert: to turn, modify, or change the direction of the natural flow of water. A 
diversion is usually accomplished by using a ditch, berm, culvert or pipe.
Impound: to gather and/or enclose water. An impoundment is usually 
accomplished through the use of a dam, berm or reservoirs.
Withdraw: to take or remove water from its natural source or from an 
impoundment. Water withdrawn from a source is usually accomplished through the 
use of a pump and/or gravity.

Note: The out-of-stream appropriations are associated with one or more of these definitions. 
Water reserved under an Instream flow reservations are not diverted, impounded, or 
withdrawn from its source and is considered a beneficial use in Alaska.

2a. Total number of applications received since 1/1/91: 217

2b. divert, impound or withdraw: 209 
instream flow reservations: 8 
subsurface: 100 
surface: 117

2c. still in adjudication process: 148 
granted certificates: 3 
issued permits: 59 
denied: 7
temporary water use permits : 61 
non-temporary: 156



The Division of Water, Water Management Section adjudicated 627 water files during 
1991. These included water rights applications, permit extensions, certificate and permit 
amendments and temporary water use permits.

3. 11 AAC 93.970. Definitions (33) "non-consumptive water use" means the instream use 
of water, or the diversion of water where the quantity of water diverted is not diminished 
except by evaporation or transpiration and the water is returned to its original source at 
the original point of diversion immediately after its use;

A water right application for a non-consumptive use (such as placer mining) is 
adjudicated under the same authority and in the same manner as and application for a 
consumptive use.

The questions you posed regarding applications and adjudication of water rights over the 
past 5 years will be sent as soon as the information can be generated from our computer 
system. We anticipate that the programming will take a week and the first draft of 
information should be available to us within 10 days. We will pass the information on to 
you as soon as we are sure it is correct.

If we can be of further assistance please call.

cc: Harold Heinze, Commissioner
Gary Prokosch, DOW



Alaska State Legislature
HOUSE RESOURCES COMMITTEE state Captol

Juneau, Alaska 99811 
(907) 465-3715

F e b ru a ry  20,  1992

Ric Davidge,  Direc tor  
Div is ion  o f  W ate r  
Dept,  o f  Na tura l  Resources  
P.O. Box 107005
A n c h o ra g e ,  A la sk a  9 9 5 1 0 -7 0 0 5  

Dear  Mr. Daviuge:

T h a n k  y ou  fo r  y o u r  r e s p o n s e  to m y  J a n u a r y  2 4  r e q u e s t  fo r  
i n f o r m a t i o n  on  w a t e r  r i g h t s  a p p l i c a t i o n s  the  D e p a r t m e n t  has  
r e c e iv e d  f ro m  J a n u a r y  1991 to J a n u a r y  1992. P le a se  c l a r i fy  the 
fo l lo w in g  q ues t ions  reg a rd in g  y o u r  re sp o n se  da ted  Jan u a ry  27.

First ,  in you r  re sponse  to 2a, does  the f igure  217 in c lude  app l ica t ions  
through Jan u a ry  1992? Also,  in you r  re sp o n se  to 2b. am  I to a ssum e  
the 8 i n s t r e a m  f low  a p p l i c a t i o n s  are  a s u b s e t  o f  the  117 su r f a ce  
w a te r  app l ica t ions?  Also,  in y o u r  re sponse  to 2b.  h o w  m an y  of  the 
2 0 9  a p p l i c a t i o n s  to d iv e r t ,  im p o u n d  and w i t h d r a w  w a te r  w e r e  to 
d ive r t  w a ter?  H o w  m an y  w ere  to im pound  water?  H o w  m any  were  
to w i th d r a w  w a te r?

Second ,  p lease  c lar i fy  ho w  y o u r  an sw e r  to 2c re la tes  to the num bers  
in 2a  and 2b.

T h i rd ,  in y o u r  r e sp o n se  to the  de f in i t ion  o f  n o n -c o n s u m p t iv e ,  w ou ld  
you  have  any  objec t ion  to pu t t ing  this de f in i t ion  in s ta tu te  and w hy?  
And,  if  so,  why?  Please  expla in .

Four th ,  I a lso no te  there  . - e  three  o ther  ca tegor ies  I d id  not cons ider :  
p e r m i t  e x t e n s i o n s  and  c e r t i f i c a t e  and  p e r m i t  a m e n d m e n t s .  P l e a s e  
in c lu d e  these  in the c a te g o ry  b re a k d o w n  for  c a l e n d a r  y ea r s  1987 
th ro u g h  1992.

F if th ,  1 w ou ld  still  a p p re c ia te  how  m an y  o f  the  a b o v e  ap p l i c a t io n s  
spec i f ied  in ques t ion  #2 are for n o n -c o n su m p t iv e  uses  o f  water .



Sixth ,  p lease  c la r i fy  how  m any  out o f  s t ream  pe rm i ts  and cer t i f ica tes  
h a v e  been  i s sued  as far back  is r e a so n a b ly  p o s s ib le  to a sc e r ta in .  
B ased  on p rev io u s  c o r r e sp o n d e n c e  f rom  the D e p a r tm en t ,  this n u m b e r  
is  4 ,4 9 6 .  (1 ,6 0 7  o u t - o f - s t r e a m  p e rm i t s  i s su ed  and  2 ,8 8 9  o u t - o f ­
s t r e am  cer t i f i c a te s  i ssued) .  H o w ev e r ,  based  on recen t  c o n v e r sa t io n s  
with  you r  s t a f f  and in p re sen ta t io n s ,  I have  heard  you s ta te  the re  
are  over  12 ,000 ac t ive  water  r ights files in the  state.  P lease  c lar i fy  
th is  d i s c r e p a n c y  and d e f in e  " ac t iv e  w a te r  r igh t s"  f i les .  I w o u ld  
app rec ia te  this c lar i f ica t ion  as soon as possible .

A nd ,  f inally ,  I am reques t ing  a b reakdow n  o f  the n u m b e r  o f  ou t  of  
s t r eam  p e rm i t s  and ce r t i f ica tes  i ssued  as far back  as is p o s s ib le  to 
a sce r ta in .  P lea se  p ro v id e  this pe r  c a le n d a r  yea r  and  by m o n th  and 
in the  s a m e  fo rm a t  as req u e s te d  in the J an u a ry  24  le tter .  P l e a s e  
in d ic a te  how  m any  w a te r  r ights  w ere  g rand fa the red  unde r  the 1966 
W a te r  U se  Act.  Again ,  I would  a lso apprec ia te  this in fo rm a t io n  as 
soon as possib le .

T h a n k  you  fo r  y o u r  a t t e n t io n  to th is  m a t t e r .  I a p p r e c i a t e  y o u r  
p ro v id in g  this da ta  w i th o u t  which  w e  can not m ak e  in fo rm ed  po l icy  
de c i s io n s  r e g a rd in g  this im p o r tan t  pub l ic  re source .

W i th  best  reg a rd s ,

C o rd ia l ly ,

R ep re se n ta t iv e  C l i f f  D av id so n  
C h a i rm a n ,  H o u se  R esou rce s  C om m it tee

cc: C o m m is s io n e r  Harold  Heinze
Depar tm ent  of  Natura l  Resources



Dica' ■. w r  v i i i v i i ;tie.ii « t u m s L n v . ' i n u n

WALTER J. HICKEL, GOVERNOR

OFFICE OF THE COMMISSIONER 
410 WILLOUGHBY AVENUE, SUITE 105 
JUNEAU, AK 99801-1795

/'Phone: (907) 465-5000 
Fax: (907) 465-5070

January 29, 1992

The Honorable Cliff Davidson, Chairman 
House Resources Committee 
Alaska House of Representatives 
P.O. Box V
, liinonti Atf QQ R ' M

Thank you for your letter of January 22 requesting additional information on the Water 
Summit scheduled for January 30. I look forward to your involvement at the meeting.

The purpose of the Water Summit is to improve coordination and sharing of expertise 
between State agencies. This should eliminate some existing confusion on agency 
roles in managing water resources. The enclosed Administrative Order No. 120 
defines the relative responsibilities of the Departments of Natural Resources (DNR) and 
Environmental Conservation with respect to carrying out the Alaska Groundwater 
Protection Strategy. It could well serve as a model for clarifying other water-related 
programs where the management lines may not be clearly delineated, such as has 
been outlined in DNR’s response to you.

I believe the multitude of water-related programs throughout State government could 
be better coordinated to solve the State’s water use and quality problems. 
Uncoordinated water monitoring programs, confusion over which agency is the lead 
on a particular issue, and a failure to develop a reliable and accessible interagency 
water database are examples of issues that sometimes constrain our ability to 
effectively solve problems.

Some information that you requested is not available and will logically be work 
products generated by the participants after the Water Summit meeting. For example, 
a listing of various agency programs that need better coordination and efficiency will 
be developed after each agency gives an overview of their current water related 
programs and opportunities for coordination are discussed. Similarly, identification of 
both particularly well-run programs and any existing problems is expected to be a 
product of the meeting. Concerning a list of participants, the memorandum 
announcing the Water Summit was mailed to the commissioners of the Departments of 
Fish and Game, Commerce and Economic Development, Community and Regional 
Affairs, Transportation and Public Facilities, to the Division of Governmental
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Coordination, and to the Department of Military and Veterans Affairs with the 
understanding that they would decide which staff should attend from their respective 
agencies. The meeting is open to the public.

In addition to the above-referenced Administrative Order, I have also enclosed copies 
of what correspondence we have in our files on the Water Summit.

Thank you for your inquiry. I look forward to a productive meeting on January 30.

DR/JA/JS/bkt (EQ-Commis\Davidson.ltr)

Enclosures

cc/enc: House Resources Committee
The Honorable Kay Brown, House of Representatives 
The Honorable Mark Boyer, House of Representatives 
The Honorable Jim Duncan, Alaska State Senate 
Harold C. Heinze, Commissioner 

Department of Natural Resources 
Janice Adair, Special Assistant 
Commissioner’s Office/ADEC

Sincerely,

John A. Sandor 
Commissioner
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ADMINISTRATIVE ORDER NO. 120

U n d e r th e  a u t h o r i t y  o f  A r t i c l e  I I I , S e c tio n s  1 , 16 and 24, .o f  th e  
A la s k a  C o n s t i t u t i o n ,  AS 4 1 .0 8 .0 1 7 ( a ) ,  AS 4 4 .1 7 .0 6 0  and AS 
44 . 1 9 .1 4 5  ( c ) ,  I  h e re b y  ( 1 ) d e s c r ib e  th e  need f o r  a l l  A la s k a n s  to  
p r o t e c t  th e  s t a t e ' s  g ro u n d w a te r  re s o u rc e  c o n s is t e n t  w i t h  th e  "A la s k a  
G ro u n d w a te r  Q u a l i t y  P r o te c t io n  S t r a te g y "  and (2) a s s ig n  th e  
r e s p o n s i b i l i t i e s  f o r  im p le m e n t in g  th a t  s t r a te g y  to  th e  D e p a rtm e n t o f  
E n v iro n m e n ta l C o n s e r v a t io n  (DEC) and th e  D e p a rtm e n t o f  N a tu ra l 
R e s o u rc e s  (DNR) i n  i n v e s t i g a t i n g ,  n ianag inc and p r o t e c t in g  t h is  
r e s o u r c e .

S e c t io n  1 . F in d in g s . G ro u n d w a te r i s  an im p o r ta n t  re s o u rc e  t h a t  i s  
v u ln e r a b le  t o  c o n ta m in a t io n .  A la s k a  m ust im p le m e n t, w i t h  a 
p r e v e n t io n - o r ie n t e d  a p p ro a c h , im p rovem en ts  i n  e x i s t i n g  go ve rnm en t 
i n d u s t r y ,  and p u b l i c  e f f o r t s  t o  p n c e c t  t h i s  v a lu a b le  re s o u rc e .
DEC, i n  c o o p e r a t io n  w i t h  th e  p u b l i c ,  in d u s t r y ,  l o c a l  g o v e rn m e n ts , 
and  s t a t e  and f e d e r a l  a g e n c ie s ,  d e v e lo p e d  th e  " A la s k a  G ro u n d w a te r 
Q u a l i t y  P r o t e c t io n  S t r a te g y "  to  g u id e  im p ro ve m e n ts  i n  m anaging and 
p r o t e c t i n g  o u r  g r o u n d w a te r .  The S t ra te g y  i s  based  on th e  f o l lo w in g  
f a c t s :

(a ) p r o t e c t i o n  o f  g ro u n d w a te r  is  e s s e n t ia l  f o r  th e  h e a l th ,  
w e l f a r e ,  and e co n o m ic  p r o s p e r i t y  o f  a l l  A la s k a n s ;

(b ) g ro u n d w a te r  i s  used  by many A la s k a n s  f o r  t h e i r  so u rce  o f  
d r in k in g  w a t e r ;

(c ) g ro u n d w a te r  i 3 w id e ly  used f o r  i n d u s t r i a l  w a te r  s u p p ly  and 
f i s h  p r o c e s s in g ;

(d) g ro u n d w a te r  p r o v id e s  w a te r  to  s tre a m s , la k e s ,  m arshes, 
and i n t e r t i d a l  a re a s  im p o r ta n t  f o r  s u s ta in in g  f i s h  and 
w i l d l i f e ;

(e ) p r e v e n t io n  o f  g ro u n d w a te r  p o l l u t i o n  i s  m ore e co n o m ica l 
and e a s ie r  th a n  d e t e c t io n  and c le a n u p ;

( f )  A la s k a n s  a re  f i n d in g  more and more o f  t h e i r  g ro u n d w a te r 
re s o u rc e  p o l l u t e d ,  and
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(g) a l l  A la s k a n s  s h a re  a r e s p o n s ib i l i t y  f o r  p r o t e c t io n  o f  o u r  
g ro u n d w a te r  r e s o u r c e .

S e c t io n  2 . R e s p o n s i b i l i t i e s . DEC and DNR a re  th e  p r im a ry  s ta te  
a g e n c ie s  r e s p o n s ib le  f o r  th e  i d e n t i f i c a t i o n ,  m anagem ent and p ro ­
t e c t i o n  o f  A la s k a 's  g ro u n d w a te r  re s o u rc e .  DEC's r e s p o n s i b i l i t i e s  
a r e :

fa ) to  p r e v e n t  and  a b a te  p o l l u t i o n  o f  th e  s t a t e ' s  g ro u n d w a te r  
re s o u rc e ;

(b) to  s y s t e m a t i c a l l y  i d e n t i f y ,  i n v e s t ig a t e ,  and q u a n t i f y  
p o t e n t i a l  s o u r c e s  o f  s o i l  and g ro u n d w a te r  p o l l u t i o n ;

(c) to  o v e rs e e  th e  in v e s t ig a t io n  and c le a n u p  o f  s i t e s  w i t h  s o i l  
o r  g ro u n d w a te r  p o l l u t i o n ;

(d) to  c o o r d in a t e  management o f  d a ta  r e la t e d  t o  r e g u la to r y  
r e s p o n s i b i l i t i e s  f o r  p r o t e c t io n  o f  p u b l ic  h e a l t h  and th e  
e n v iro n m e n t ;  and

( e ) to  w o rk  w i t h  l o c a l  G o ve rnm en ts , s ta te  and  f e d e r a l  agen­
c ie s ,  and th e  p u b l i c  to  im p ro ve  g ro u n d w a te r  p r o t e c t io n  
a c t i v i t i e s .

D N R 's r e s p o n s i b i l i t i e s  a r e :

(a) to  c o l l e c t ,  r e c o r d ,  e v a lu a te ,  and d i s t r i b u t e  d a ta  on th e  
q u a n t i t y ,  q u a l i t y ,  l o c a t io n ,  and use  o f  g ro u n d w a te r ;

(b) to  p e r i o d i c a l l y  p u b l is h  d a ta  r e la t e d  t o  th e  q u a n t i t y  o r  
c u a l i t y  o f  g r o u n d w a te r  o f  th e  s t a t e ;

(c ) to  s y s t e m a t i c a l l y  i d e n t i f y ,  i n v e s t ig a t e ,  and  q u a n t i f y  
th e  q u a n t i t y  a n d  q u a l i t y  o f  th e  s t a t e 's  g ro u n d w a te r  
r e s o u rc e ;

(d) to  c o o r d in a t e  management o f  d a ta  re  lav. g e o lo g ic  and
h y d r o lo g ic  c h a r a c t e r i s t i c s  o f  a q u i f e r s ;

fe ) to  w o rk  w i t h  l o c a l  go ve rn m e n ts  to  im p ro v e  th e  kn o w le dg e  
and u n d e r s ta n d in g  o f  th e  g ro u n d w a te r  re s o u rc e  i n  t h e i r  a re a ;

( f ) to  a d ju d ic a t e  and g r a n t  w a te r  r i g h t s  r o r  th e  use o f  
g ro u n d w a te r ;  and

(g) to  e s t a b l i s h  p o l i c y  r e la t e d  to  g ro u n d w a te r  use and 
m anagem ent.

- 2 -
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S e c t io n  3 . In te r a g e n c y  C o o p e ra t io n . DEC and DNR, w here th e re  i s  
j o i n t  c o n c e rn ,  s h a l l  i n i t i a t e  c o o p e ra t iv e  e f f o r t s  o r  s tu d ie s  to  
p r o v id e  in f o r m a t io n  f o r  a q u i f e r  p r o t e c t io n ,  p la n n in g  and manage­
m e n t. DNR s h a l l  c o l l e c t  and be th e  le a d  agency i n  in v e s t ig a t i n g  
a q u i f e r  and g ro u n d w a te r  c h a r a c t e r i s t i c s  and in  m a n ag in g  th e  use 
o f  g ro u n d w a te r .  DEC s h a l l  be th e  le a d  agency i n i n v e s t ig a t i n g  
a c tu a l  o r  p o t e n t i a l  s o u rc e s  c f  g ro u n d w a te r  c o n ta m in a t io n .  B o th  
a g e n c ie s  s h a l l  c o o r d in a te  w i t h  o th e r  s ta te  and f e d e r a l  a g e n c ie s , 
l o c a l  g o v e rn m e n ts ,  in d u s t r y ,  and th e  p u b l ic  to  enha nce  p r o t e c t io n  
and m anagem ent o f  A la s k a 's  g ro u n d w a te r  re s o u rc e .

T h is  o r d e r  ta k e s  e f f e c t  im m e d ia te ly .

D a te d  a t  J u n e a u , A la s k a ,  t h i s

S teve  Cowper 
G o ve rn o r



I - WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHBY AVENUE 
SUITE 400
JUNEAU. ALASKA 99B0I 
PHONE: (907)465-3400DIVISION OF WATER

Ja n u a ry  27, 1992
R E C E I V E D

R epresentative Cliff Davidson 
C hairm an JAN Z 8  1992

House Resources Com m ittee A.U.E.C 
COMMISSIONER' S OFFICE

D ear Mr. Chairm an:

In  response to your le tte r  which we received January  23,1992, containing questions 
regarding the W ater Sum m it Meeting scheduled for Ja n u a ry  30, 1992, we have 
prepared  the following responses:

1. The purpose of the  sum m it is to begin an open and  constructive dialog on 
w ater resource m anagem ent by bringing together the many S ta te  agencies th a t have 
various levels of w a te r m anagem ent responsibilities and reviewing ju s t what each is 
doing. Additionally we are  a ttem pting  to move forward with efforts in  w ater program 
coordination to ensure  th a t  we are not duplicating the expenditure of public funds in  
various w ater m anagem ent activities. The intentions of th is meeting are to 
eventually form alize th is discussion on w ater program coordination, including Federal 
agencies, to ensure  the  highest quality  of service at the m ost responsible cost. We 
have suggested, for example, the creation of a  W ater M anagem ent Council made up 
of the various program  m anagers. As indicated to your staff previously, this 
recom m endation is in  response to concerns raised by the S ta te  W ater M anagement 
Board and the  late  F ran k  Trelease who wrote the State W ater Act and subsequently 
reviewed its  im plem entation.

2. The use of te rm s such as "state w ater programs" and "w ater policies" are used 
in  a very broad an d  general sense. We have enclosed a DRAFT illustration of the 
m any w ater program  activities w ithin sta te  government th a t will give you some sense 
of the scope of these  concepts.

3. One of th e  purposes of th is jo in t m eeting is to explore the problems th a t each 
of the agencies h a s  identified. Some examples are as follows:

One of the  fundam ental responsibilities of the Division of W ater is the 
collection, storage, m anagem ent, p resentation  and distribution of w ater data. This 
includes both surface and  ground w ater as well as coastal w aters. Most of the 
groundw ater d a ta  collected, which is essential to our developing a clearer 
understand ing  of s ta te  groundw ater resources, comes from w ater well logs provided 
by w ater well d rilling  companies. S ta te  law, for some years, has required all w ater 
well drillers to provide a  copy of the ir w ater well log to the sta te . However, there is



no enforcement provision in  the law and many of the companies drilling w ater wells 
do not comply. This is fu rth er complicated by the fact th a t A laska does not require 
a specific license to drill a w ater well. Consequently, the option to revoke a license 
due to a failure to comply w ith this statu tory  requirem ent is not available. 
Additionally, ADEC collects well log data  for all public and subdivision w ater supplies 
as they review and approve perm its for the systems necessary to deliver this water. 
Except for the Kenai Peninsula, these well log data are filed m anually  by ADEC, and 
they are not in a form  th a t can be easily transferred to the DOW for entry into the 
sta te  w ater resource d a ta  base. We believe tha t with a little  coordination and 
possible statutory clarifications, the am ount of well log d a ta  now available to the 
sta te  can dram atically  be increased and made much more useful. Please understand 
th a t in all areas of th e  s ta te  th is information provides critical d a ta  essential to the 
understanding of cu rre n t and future groundwater problems. This is also the m ost 
cost effective m echanism  to collect such data.

Another concern is th a t ADEC perm its public drinking w a te r system s w ithout 
DOW ever receiving a  perm it application for th a t water. W e have found in  tes t 
surveys in  the M at-Su area, for example, th a t a number of persons who thought they 
had  a "water perm it" only had  a  DEC perm it for the "system" b u t no perm it for the 
"water". This is no t only confusing to the citizens of Alaska b u t also a  violation of 
sta te  statute. T hus, we believe th a t th is meeting will help  begin a  level of 
coordination betw een ADEC and  DOW to ensure th a t public d rink ing  w ater system  
perm its are not issued  by DEC until the w ater is legally available.

DEC certifies EPA NPDES perm its without checking w ith  DOW to see i f  the 
w ater user (seafood processor, m iner or others) has received a  perm it for the use of 
the water.

In  the Village Safe W ater program, DEC gives g rants for the  construction of 
w ater and waste w a te r system s yet there are many DEC funded system s in  the sta te  
th a t do not have a  s ta te  perm itted  w ater righ t as required by  law.

The ADF&G (T itle 16) perm its have authorized struc tu res in  a  stream  such as 
dams, w ater in takes, or discharge pipes without the applicant having rights to the 
water. Again this is  a  function of program coordination and regu la to ry  consistency.

DCRA also aw ards w ater and waste w ater grants, how ever the DOW is never 
notified of such g ran ts  or applications. The result is sta te  funds being expended 
when it  is possible th a t  sufficient w ater appropriations are n o t available. Program  
coordination not only increases compliance of statutes, but also cuts down on red tape 
and the public perception th a t  one hand of government is unaw are  of w hat the other 
is doing.



Consistent w ith law, any action by a sta te  agency th a t could resu lt in an 
appropriation of w ater should trigger notification of DOW, and no perm it for a w ater 
re la ted  structure  or activity th a t would result in an appropriation should be issued 
w ithout the w ater perm it having been approved.

Additional coordination is necessary between Dam Safety and Construction and 
the sta te  and local emergency services program. In the event of a dam  failure or 
potential dam  failure, notification and evacuation will be carried out under the 
direction of either the local or sta te  emergency services agency. In order to provide 
adequate protection to lives and property, additional coordination with these agencies 
is essential. In order to illustra te  th is problem we have requested th a t during the 
nex t state/federal jo in t earthquake or n a tu ra l d isaster exercise th a t a num ber of 
dam s fail.

There are a  large num ber of sm aller dam s th a t are not regulated by the Dam 
Ssfety  and Construction Section of DOW. This is because they are not jurisdictional 
under AS 46.17. These dam s need to be inspected to ensure proper operation and 
m aintenance to protect the capital investm ent in the dam s if  for no other reason. If  
the dam s were to f  ’il, it  is likely the owners would seek sta te  funding for replacem ent 
of the  structures. T his would involve voluntary cooperation between the dam  owners, 
m unicipalities, DOW and s ta te  agencies.

To get "hands on" training, the S tate  Dam Safety E ngineer needs fu rther 
coordination w ith the  Alaska Energy A uthority and the Federal Energy Regulatory 
Commission. L arger dam s in  the sta te  are generally operated by AEA and regulated 
by FERC and therefore are exempt from regulation by DNR. Allowing DNR 
personnel to be involved in  the inspection of these dam s would provide valuable, cost 
effective train ing  for the  S ta te  Dam Safety Engineer.

One of the sections in  DOW is Hydrological Survey. We have discovered, after 
calls from other agencies advising th a t they have hydrologists and w anted to know 
w hat to do w ith them , th a t there are a t  least three other agencies w ith hydrologists 
on staff. Hydrology is a scientific discipline and one th a t  requires constant and 
continuing education/training. I t also requires th a t a  certain  "critical mass" of 
hydrologists, w ith different academic credentials and theoretical perspectives, be of 
enough num ber and  in  an  environm ent th a t allows them  to in te rac t on consultations 
and  project reviews to ensure th a t the  different scientific perspectives are  considered. 
We have thus suggested th a t all hydrologists in  the employ of the sta te  be located in  
the  Hydrological Survey Section and th a t i f  an  agency requires the  services of a 
hydrologist th a t they contract w ith the private sector or w ith DOW for those services.

ADF&G, DOT/PF and AEA, for example, collect w ater resource data  through 
private contracts and  by in ternal staff. At present there is no program  or m echanism  
for da ta  coordination th a t ensures this w ater resource data  is transferred  to the DOW 
and assim ilated w ith the S tate  W ater Resource D ata Base. Recent discussions w ith 
the US Geological Survey and the US Soil Conservation Service indicate th a t w ith



a coordinated sta te  agency w ater data  collection, storage, and m anagem ent program  
in cooperation with these federal agencies, we could significantly increase available 
w ater data  as well as dram atically  reduce redundancies in gathering, storage and 
use.

At a recent m eeting of the Interagency Hydrology Com mittee (IHC), it  
recognized the inadequate w ater d a ta  base for Alaska as well as the lack of an  overall 
and coordinated s ta te  and federal plan for da ta  collection, storage and distribution. 
The EHC is now proposing th a t  USGS (for federal agencies) and DOW (for state  
agencies) respectively coordinate all w ater da ta  collection projects w ithin Alaska.

There are m any other examples in  w ater conservation, w ater education, 
instream  flow coordination and prioritization w ith ADF&G, coordination of field 
activities, title  navigability reviews, and  so forth.

4. We have a ttached  the proposed W ater M anagem ent Policy/Regulations now 
under final review in  the A ttorney G eneral’s office. We have also a ttached  the 
A dm inistrative O rder referenced.

5. ADEC has prepared  the invitation  lis t w ith the consultation of DNR. The DNR 
and DOW will have the following in attendance:

Com m issioner H arold Heinze 
D irector Ric Davidge
W ater M anagem ent Section Chief Gary Prokosch 
W ater Policy and Special Projects Section C hief David O rr 
Hydrological Survey Section Chief Dr. Bill Long

We are  pleased to h e a r of your in te res t in  participating  in  our efforts to 
identify a reas which could be improved for the responsible m anagem ent of s ta te  
w ater resources.

CC: Heinze 
Sandor



MEMORANDUM Sta t e  of Alaska
Department of Environmental Conservation

ro: Harold Heinze, Commissioner 
Department of Natural Resources

THRU:

FROM?

o a t e : December 27, 1991

FILE NO:

t e l e p h o n e  n o : 465-5050, Fax 465-5070

subject: Consolidation of Water Boards

ommissioner

I have received the proposal to merge the Water and Wastewater Works Advisory 
Board and the Water Resources Board. While I believe this suggestion has merit, I 
think it should be discussed in the context of overall water management. If the Boards 
are combined, I would like to see more specific duties described in the charier.

You will recall my November 18 memorandum to you (copy attached). I 
recommended that our departments and other interested parties meet to discuss state 
water policies. We are in the process of scheduling this meeting for sometime in 
January as people’s schedules permit. Let’s discuss this issue along with the 
proposed agenda for this meeting.

I look forward to some significant activities in improving Alaska’s water protection and 
management programs.

JA/JAS/vr (CO-comm\davidg*.brd)

Attachment: November 18 memorandum to Harold Heinze

cc w/attachment: Mead Treadwell, Deputy Commissioner, DEC 
Janice Adair, Special Assistant/CO, DEC 
Ric Davidge, Director, Division of Water/DNR 
Deena Henkins, Water Wastewater Treatment/EQ, DEC



WALTER J. HICKEL GOVERNOR {

D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N  /

OFFICE OF THE COMMISSIONER
P .O . BOX 0 ,  JUNEAU, ALASKA 9 9 8 1 1 -1 8 0 0

/ F a x : (9 0 7 ) 465 -26 17  
Phone: (907 ) 4 6 5 -2 6 0 0

N ovem ber 1 8 , 1991

M E M O R A N D U M

TO: H a ro ld  C. H e in z e
C o m m is s io n e r
D e p a r tm e n t o f  N a tu r a l  R e s o u rc e s

FROM: J o h n  A . S a n d o r
C o m m is s io n e r

SUBJECT: A la s k a 's  W a te r  P o l i c i e s ,  R e g u la t io n s  and  M anagem ent

The D e p a r tm e n t o f  E n v iro n m e n ta l C o n s e rv a t io n  (DEC) s t a f f  has 
re v ie w e d  th e  S e p te m b e r 2 7 , 1991 D r a f t  o f  th e  S ta t e  o f  A la s k a  
W a te r  P o l i c y  and  ha d  no s u g g e s t io n s  f o r  m o d i f i c a t i o n  o f  th e s e  
s ta te m e n ts .

I  b e l ie v e  t h e  p o l i c y  s ta te m e n t  i s  e x c e l l e n t ,  b u t  w o u ld  l i k e  t o  
s u g g e s t  t h a t  t h e  e x i s t i n g  p ro c e s s e s  b y  w h ic h  th e  F e d e ra l 
g o v e rn m e n t, S ta te  a g e n c ie s  and  l o c a l  c o m m u n it ie s  r e g u la t e  and 
manage th e  w a te r  r e s o u rc e s  o f  A la s k a  s h o u ld  be  c a r e f u l l y  re v ie w e d  
and  r e d e f in e d .  I t  i s  my o b s e r v a t io n  t h a t  F e d e r a l ,  S ta te  and 
l o c a l  g o v e rn m e n t p o l i c i e s ,  o b je c t i v e s  and p r a c t i c e s  a re  n o t  
e f f e c t i v e l y  i n t e g r a t e d  ( o r  c o o r d in a t e d ) ; and a re  so m e tim e s  i n  
c o n f l i c t .  T h e se  d e f i c ie n c ie s  a re  a b a r r i e r  t o  t h e  a c h ie v e m e n t 
o f  o u r  w a te r  m anagem ent and r e la t e d  o b je c t i v e s .

As yo u  know , th e  DEC i s  engaged  i n  many a c t i v i t i e s  r e la t e d  t o  
w a te r  r e s o u r c e  p r o t e c t i o n .  We a re  d e v e lo p in g  new r e g u la t io n s  as 
m a n d a te d  b y  t h e  S a fe  D r in k in g  W a te r A c t  and we a re  w o rk in g  w i t h  
th e  u rb a n  a nd  r u r a l  c o m m u n it ie s  o f  th e  s t a t e  i n  th e  d e v e lo p m e n t 
o f  p u b l i c  w a te r /w a s te  w a te r  s y s te m s . I  b e l ie v e  o u r  e x is t in g  
w a te r  q u a l i t y  r e g u la t io n s  and  t h e i r  a p p l i c a t io n  t o  th e  w a te rs  o f  
o u r  S ta t e  s h o u ld  be  r e v is e d .

I  w o u ld  l i k e  t o  s u g g e s t  t h a t  o u r  D e p a r tm e n ts , w i t h  p a r t i c i p a t i o n  
b y  ADF&G, EPA, l o c a l  g o v e rn m e n ts  and p r o f e s s io n a l  w a te r /w a s te ­
w a te r  o r g a n iz a t io n s  e x p lo r e  th e  o p p o r t u n i t i e s  f o r  r e fo r m in g  and 
im p r o v in g  t h e  w ay i n  w h ic h  we r e g u la t e  and  manage o u r  w a te r  
r e s o u r c e s .  I  am c o n v in c e d  t h a t  s u b s t a n t i a l  im p ro v e m e n ts  ca n  be 
made i n  th e  o r g a n iz a t io n  and a d m in i s t r a t i o n  o f  th e s e  a c t i v i t i e s .

I  b e l ie v e  i t  w o u ld  b e  w o r th w h i le  f o r  k e y  members o f  o u r  s t a f f s  t o  
m e e t w i t h  u s  w i t h i n  th e  n e x t  s e v e r a l  w eeks t o  l a y  o u t  an a c t io n  
p la n  t h a t  w i l l  a c h ie v e  th e s e  o b je c t i v e s .

: _ o' '•'fj s  —  .



MEMORANDUM STATE OF ALASKA
D EPA R TM EN T O F NATURAL RESO U RCES D IV ISIO N  < ^

“  /
TO:

THRU:

FROM:

J o h n  Sa n d o r ,  C om m is s io ne r  
Dept ,  c f  E n v i r o n m e n t a l  Conserva t ion

DATE 

FILE NO
H arol d  Heinze ,  Co mm iss ion er  
Dept ,  o f  N a t u r a l  Resources

Ric Davidg« '<C ^ ~ }  
Direc tor

TELEPHONE NO. 

R £ C : I V L' D

DEC 0 5 Ml
SUBJECT

December 2,

762-2572

f  r  r*

Consolidation of Water 

Boards

A D E C  
OOMMtSSJONER’S 0FHC6

Attached are fact sheets concerning the Water and Wastewater Works Advisory Board and the Water 

Resources Board. Although the two boards may have significantly different stated missions, I believe 

they have similar functional missions and interests and should therefore be combined.

By combining the two boards into one, the goal of statewide water management would be enhanced. 

In addition, the state could save money, eliminate duplication of effort, conserve personnel costs 

related to staff support of the boards, and still have a board reflective of the interests of DNR and 

DEC...perhaps even more so.

Recommendations:

1. Combine the Water and Wastewater Works Advisory Board and the Water Resources Board 

into a new Water Resources Management Board. Savings in administrative costs would be significant.

2. The new board would consist of six members plus a chairperson. Savings of eight people 

and associated per diem costs, and a reduction in state employee, postage, and supplies support costs.

3. DNR supports the Water Resources Board on approximately $10,000 annually. I do not 

know how much your department spends on the Water and Wastewater Works Advisory Board. 

Perhaps our two departments could jointly spend approximately $15,000 so that the new board is more 

effective than the combined efforts of the two existing boards.

A. Increase length of meetings from two to three days.

B. Additional funding will allow the board to meet in communities around the state 

other than just Anchorage or Juneau which has been the norm for the Water Resources Board. In the 

past, per diem and travel costs have prevented that board from meeting in communities which are 

more expensive to travel to or stay in.

4. A revision to Article 3 of AS 46.15, the Water Use Act, which established the Alaska Water 

Resources Board, may have to be accomplished, and we can do the same if there is a similar 

technicality concerning the Water and Wastewater Works Advisory Board. We will check with the 

AG’s office before proceeding beyond your concurrence.

If you concur with these recommendations, I will proceed with advising Don Tanner, Director, Boards 

and Commissions.

CONCUR:

Harold C. Heinze Date 

Commissioner

John A. Sandor Date

Commissioner



BOARD: WATER AND WASTEWATER WORKS ADVISORY BOARD

BO A R D  NUMBER: 105

TITLE: W a c e r  a nd W a s t e w a t e r  W o r k s  A d v i s o r y  Board

DEPT: D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n

AUT H O R I T Y :  AS 46.30.07.0

S T A T U S : A C T I V E

R E Q U I R E M E N T S :

P R O H I BITIONS:

TERM: 5 years

DE S C R I P T I O N :  8 m e m b e r s  a p p o i n t e d  by G o vernor; serve at the
p l e a s u r e  of Governor, plus the C o m m i s s i o n e r  of the Dept, of 
E n v i r o n m e n t a l  Conse r v a t i o n .

S P E C I A L  FACTS:

FUNCTION: A d v i s e s  and a s s i s t s  d e p a r t m e n t a l  p r e p a r a t i o n  of
c e r t i f i c a t i o n  exam; d e v e l o p s  r e g u l a t i o n s  g o v e r n i n g  w a t e r  and 
w a s t e w a t e r  o p e r a t o r  c e r t i f i c a t i o n ;  s y s t e m  c l a s s i f i c a t i o n ;  also 
se r v e s  as a s e m i - f i n a l  a u t h o r i t y  in s e t t l i n g  d i s p u t e s  b e t w e e n  
o p e r a t o r s  a n d  the de p a r t m e n t .

C O M P E N S A T I O N :  S t a n d a r d  t r a v e l / p e r  diem.

M E E T I N G S ;  L-2 times per year; 4-5 d a y s  maximum.

*FOR F U R T H E R  I N F O R M A T I O N  CONTACT; C e r t i f i c a t i o n  and T r a i n i n g  
Engi n e e r ,  D i v i s i o n  of F a c i l i t i e s  C o n s t r u c t i o n  and Operation, 
Dept, of E n v i r o n m e n t a l  C o n s e r v a t i o n ,  B o x  0, Juneau, A K  99811 

PHONE: 465-2673

111
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MEMORANDUM• •

O ff ARTM£NT OC NATURAL MSOUACtS 
^■ vrUOft-OA-WArM W 3 0 U R C II

State W^Rfcftsfo
SEP 5 199!

T-Gt v f v t a ld  H e in s *  
C o m m is s io n e r

FROM; R i c  D a v id g e  
D i r e c t o r

'At
N

DA?Cl August 

rxijs h o i  

T I L E R K O M B  HO.l 742-2143

SOlJECTt Consolidation of 
W a t e r  R e l a t e d  
Programs

A s  we hav« discussed the c o n s o l i d a t i o n  of water related programs 
into the new Division of watar w o u l d  realize significant ggvornnent 
w i d e  cost savings, increase p r o g r a a  efficiencies, pfcovide.one stop 
s h o p p i n g  for water related p e rm it ti ng  a nd activities,.allow better 
p u b l i c  understanding of State watar sanagaaant and, generally jba 
c o n s i s t e n t  with vhat other states have dona or voulii-liXe to do.

U p o n  ay arrival I reviawad a number of studies and discussion 
p a p e r s  on the way the State of A laska should o r g a n ^ M  and senega 
w a t a r  related activities. T h e  c on si s t e n t  these of these reviews, 
s o m e  of which go back 12 years, is that by consolidating water 
p r o g ra zs  the coordination n e c e s s a r y  in government to meat the 
e xpectations of service and cost e fficiency can be better realized 
b y  w a te r  prograa consolidation.

A t  present six Stats departments have watar responsibilities* 
T h e s e  include DNR which is m a i n l y  focused on watar policy, quantify 
m a n a g e m e n t ,  water appropriations, w a t a r  resource rasaareh necessary 
to support ownership and a ll oc a t i o n s  (Fad, Stats and private), dan 
a n d  diversion safety and SUate o w nership of submerged lands.

T h e  other water progress located in DKC, Anna, CRA, DCT/PF, CED 
a n d  the Alaska Xnergy Authority include i

I*

Erosion Control ,
flooding
Transportation Systea Crossings (roads/rail)
Strata Rastoration 
Strata Raclaaatioa 
Subdivision Review
Hydrologio Kanagaaent 6 Multiple Uses 
village safe water 
Titlo II Permitting
Wetlands
water Labs (now two - one in 'Jutaau and one in Fbks)
Waste Water 
Drinking water

T h e  old political argument that y o u  naed cheeks and balances in 
g o ve rn sa nt  is not consistent w i t h  the original intent of chocka and 
bal an ce s which was between the Kxec, Judicial and Leg branches not 
W i t h i n  the txeo branch. How, sose on o involved in a water related 

—  - — » n u t  d e a l  ef tlae and money working with
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t h r e e  or four different agenciee tft order to accoiplish a single 
project. This inefficiancy alao coat the State of Alaska a great 
d e a l  of timo and aonay.

T h e  other old political argument that ONR as the "development* 
a o e n c v  can not properly »anaga "regulatory" programs becauae of 
s o m e  philosophical incompatibility. Thie la uninforeed. The legal 
s t a n d ar d * of performance required of progrea* now in OEC, for 
axample, do not change -if the progct* U  aanaged by ONR. 
c o mp li a n c e  cequireaants are not "relaxed" baaed on where the 
p r o g r a m  ia located, thay ara drivan by law.

o n e  of the thing* I have haard alnct arriving la that many involved 
raoulating the use of resource* do not have a good undarstanding i!  511 r J h i t  resource ia or ho w it ia uaed. By conaolidating watar 

E l a t e d  program* under one Division, the collegial integration that 
a l l o w s  for very affactive croee training that will lead to 

th. .ff.ctlv.n... of f l o w  offort. whil. d.er...ln, 
m a n p o w e r  and other coet requirement*.

C
a. a tohra« vaar goal I would’ like to aecura your support a n d  that 
J !  o h *  a n d  the Governor to complete a governaant wide consolidation 

o f  . «  ■■■• ?!>!» ♦ « « <  w i u  *“ rt w *tR * p f U . i n . t y  otudy
d o l l a r s  and peraonnal aavinga that c a n  be realized with iiuch a 

J L S n S I S i S n  HY target f or iapleaentation would begin Ln the- 
lit™  i25S of n f  J and e x p i a t e d  b? tt!4. The aodela uaed will be 
i  -Id Srnexisting and proposed water organization* in other ftatea.

ml2 . , t . r n s V i « . J  w » t «  c o u n c i l  h . .  o f f . r *  to b. of ...l.t.nc. 
a l r e a d y  at no coat.

  that this effort h a *  *oma political problem*, but put
f n  t^e context of better government and lower coat - and given tha

s S s S v a s n .  

y s t  t s s i * s r ~  j r s s j a a v t - s k m :
t h i s  concapt a* you consider yo u r decision.



MEMORANDUM State of Alaska
DEPARTMENT OF FISH AND GAME

4 6 5 -4 1 nn

S ta te

November 15, 1991 ~

iVj-"- Ji

As re q u e s te d  i n  y o u r  e n c lo s e d  O c to b e r 24 memorandum, we have 
re v ie w e d  y o u r  S ep tem ber 27 p ro p o s a l f o r  a s ta te  w a te r  p o l i c y .

I  assume fro m  y o u r  re fe re n c e  t o  a s t a te  w a te r  p o l i c y ,  y o u r  p a r t i a l  
r e fe re n c e  t o  s t a t u t o r y  a u t h o r i t i e s  o f  a g e n c ie s  o th e r  th a n  DNR, and 
th e  e n c lo s e d  A u g u s t memorandum by y o u r  d i r e c t o r  o f  W ate r 
R e so u rce s , t h a t  y o u r  i n t e n t  i s  in d e e d  f o r  th e  d r a f t  docum ent t o  
r e f l e c t  th e  p o l i c i e s  o f  a l l  s ta te  a g e n c ie s  w i t h  w a te r  r e la te d  
a u t h o r i t i e s .  I n  a cco rd a n ce  w i t h  p a s t  p r a c t ic e s ,  i t  i s  e s s e n t ia l  
t h a t  a s t a t e  p o l i c y  be f i n a l i z e d  w i t h  th e  c o n c u rre n c e  o f  a l l  
a p p r o p r ia te  d e p a r tm e n ts ..

B e fo re  g e t t i n g  in t o  s p e c i f i c  d e t a i l s  o f  y o u r  S eptem ber 27 
p ro p o s a l,  i t  i s  im p o r ta n t  t h a t  th e  R esource  C a b in e t and th e  
g o v e rn o r  come t o  te rm s  w i t h  th e  i m p l i c i t  a s s u m p tio n  in  y o u r 
p ro p o s e d  d r a f t  t h a t  a l l  w a te r  r e la t e d  s t a t u t o r y  a u t h o r i t i e s  and 
r e s p o n s i b i l i t i e s  o f  o th e r  a g e n c ie s  be s h i f t e d  t o  DNR. I  do n o t 
c o n c u r  t h a t  a l l  w a te r  c o n s e rv a t io n  a u t h o r i t y  be v e s te d  in  th e  
D iv is io n  o f  W a te r w i t h in  DNR.

ADF&G i s  f u l l y  s u p p o r t iv e  o f  d e v e lo p in g  a s ta te  o f  A la s k a  w a te r  
p o l i c y  t h a t  in c o r p o r a te s  w a te r  r e la t e d  a u t h o r i t i e s  and 
r e s p o n s i b i l i t i e s  a c ro s s  d e p a rtm e n t l i n e s .  My D ep a rtm e n t i s  a ls o  
c o m m itte d  t o  p r o v id in g  a s t re a m lin e d  r e g u la to r y  p ro c e s s  c o n s is te n t  
w i t h  o u r  s t a t u t o r y  r e s p o n s ib i l i t i e s  and a u t h o r i t i e s .

The d e g re e  and e x te n t  t o  w h ic h  th e  management o f  re n e w a b le  and 
n o n re n e w a b le  n a t u r a l  re s o u rc e s  fe a tu r e s  i n  th e  a f f a i r s  o f  A la s k a  
i s  u n p a r a l le le d  i n  any o th e r  s ta te  i n  t h i s  c o u n t r y ,  and i t  i s  f o r  
good re a s o n  t h a t  th o s e  o r g a n iz in g  s t a te  g ove rn m e n t f o l lo w in g  
s ta te h o o d  ch o se  t o  e s t a b l is h  s e p a ra ta  D ep a rtm e n ts  o f  F is h  and 
Game, N a tu r a l  R e s o u rc e s , and E n v iro n m e n ta l C o n s e rv a t io n . C o n tra ry  
t o  th e  D iv is io n  o f  W a te r R esou rces  s u g g e s t io n ,  i t  i s  th e  checks 
and b a la n c e s  be tw een  th e s e  d e p a rtm e n ts  t h a t  h e lp  t o  e n su re  t h a t  
n a t u r a l  re s o u rc e  management d e c is io n s  a re  made in  th e  o v e r a l l  b e s t 
i n t e r e s t  o f  A la s k a n s . Those who a d v o c a te  c o m b in in g  th e  b a s ic  
s t a t u t o r y  r e s p o n s i b i l i t i e s  o f  th e  th r e e  re s o u rc e  a g e n c ie s  u n d e r 
one d e p a r tm e n t i n  th e  name o f  in c re a s e d  gove rn m e n t e f f i c ie n c y  
i n v i t e  a p u b l i c  p e rc e p t io n  t h a t ,  f i r s t ,  th e r e  i s  s i g n i f i c a n t  
d u p l i c a t io n  o f  e f f o r t  be tw een th e  d e p a rtm e n ts  and , seco nd , t h a t  an 
e f f o r t  i s  b e in g  made t o  m a n ip u la te  th e  i n t e r d i s c i p l i n a r y  p ro c e s s
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by w h ic h  agency d e c is io n s  a re  d e r iv e d .  The r e a l i t y  i s  t h a t ,  
o v e r a l l ,  re s o u rc e  agency a u t h o r i t i e s  com plem ent r a th e r  th a n  
d u p l ic a t e  one a n o th e r .

I  am p re p a re d  t o  d is c u s s  t h i s  im p o r ta n t  s u b je c t  w i t h  yo u  and o th e r  
c a b in e t  members. The f o l lo w in g  a re  (1 ) more s p e c i f i c  comments 
re g a rd in g  y o u r  S ep tem ber 27 p ro p o s a l,  and (2 ) a r e v is io n  o f  y o u r 
p ro p o se d  p o l i c y  w h ic h  r e f l e c t s  o u r  comments.

P re a m b le . F o r th e  p o l i c y  t o  be s ta te w id e  in  sco pe , th e  p re am b le  
needs t o  r e f l e c t  th e  s t a t u t o r y  a u t h o r i t i e s  and r e s p o n s i b i l i t i e s  o f  
ADF&G and DEC t h a t  r e la t e  t o  w a te r  q u a l i t y  o r  a q u a t ic  h a b i t a t  
p r o t e c t io n .

I te m  2 . A r t i c l e  V I I I ,  S e c t io n  14 o f  th e  A la s k a  C o n s t i t u t io n  
p ro v id e s  f o r  th e  " f r e e  access  t o  th e  n a v ig a b le  o r  p u b l i c  w a te rs  o f  
th e  s ta te  . . . e x c e p t t h a t  th e  l e g i s l a t u r e  may by g e n e ra l la w  
r e g u la te  and l i m i t  such  access  f o r  o th e r  b e n e f ic ia l  uses  o r  p u b l ic  
p u rp o s e s ."  T h is  c o n s t i t u t i o n a l  la n g u a g e  s h o u ld  be c i t e d  and 
r e f le c t e d  i n  th e  p o l i c y .

Ite m  6 . The te rm , " j u d i c i o u s l y , "  s h o u ld  be d ro p p e d  because  i t  
im p l ie s  t h a t  th e  s t a t e  needs a p o l i c y  t o  make an in fo rm e d  d e c is io n  
on w h e th e r  t o  e n fo rc e  w a te r  q u a l i t y  s ta n d a rd s .  Inasm uch as DEC i s  
r e s p o n s ib le  by  s t a t u t e  f o r  im p le m e n tin g  th e  s t a t e 's  w a te r  q u a l i t y  
s ta n d a rd s ,  t h a t  d e p a r tm e n t 's  s t a t u t o r y  a u t h o r i t y  f o r  d o in g  so 
needs t o  be c i t e d .  T h e re  a re  am ple d is c r e t io n a r y  a u t h o r i t i e s  
a v a i la b le  t o  DEC.

Ite m  7 . The p o l i c y  s h o u ld  be t o  m eet m inimum w a te r  q u a l i t y  
s ta n d a rd s  and t o  s t r i v e  f o r  th e  h ig h e s t  a t t a in a b le  w a te r  q u a l i t y  
r a t h e r  th a n  s im p ly  "g o o d " w a te r  q u a l i t y .  A g a in , i t  i s  DEC w h ic h  
has th e  s t a t u t o r y  r e s p o n s ib i l i t y  t o  e n fo rc e  w a te r  q u a l i t y  
s ta n d a rd s ,  and th e  i n s e r t io n  o f  "when f e a s ib le  and p ru d e n t"  i n t o  
y o u r  p ro p o se d  p o l i c y  i s  in c o n s is te n t  w i t h  DEC s t a t u t e s .

I te m  8 . AS 3 8 .0 4 .0 6 5  r e q u ir e s  DNR to  " p r o v id e  f o r  m e a n in g fu l 
p a r t i c i p a t i o n  i n  th e  p la n n in g  p ro c e s s  b y  a f f e c t e d  lo c a l  
g o v e rn m e n ts , s t a t e  and fe d e r a l  a g e n c ie s , a d ja c e n t  la n d o w n e rs , and 
th e  g e n e ra l p u b l i c . ”  To sa y  t h a t  th e  s t a t e  s h a l l  "e n c o u ra g e " 
p u b l ic  p a r t i c i p a t i o n  does n o t  a d e q u a te ly  r e f l e c t  t h i s .

Ite m  i l . The la n g u a g e , " t o  a s s u re  w a te r  q u a l i t y  s ta n d a rd s  a re  
u p h e ld , ”  s h o u ld  be d e le te d .  DNR does n o t  have  th e  s t a t u t o r y  
a u t h o r i t y  t o  a c c o m p lis h  t h i s .  R a th e r , th e  l e g i s l a t u r e ,  u n d e r 
AS 4 6 .0 3 .0 2 0 , has c h a rg e d  DEC w i t h  th e  a u t h o r i t y  t o  e n s u re  t h a t  
s t a te  w a te r  q u a l i t y  s ta n d a rd s  a re  u p h e ld .
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I te m  13 . T h is  ite m  s h o u ld  be changed to  re a d , " S ta te  a g e n c ie s  
s h a l l  e n su re  t h a t  r e g u la to r y  p ro c e s s e s  in v o lv in g  th e  s t a t e 's  w a te r  
re s o u rc e s  a re  e f f i c i e n t  and t h a t ,  t o  th e  e x te n t  f e a s ib le ,  
r e g u la to r y  o r  j u r i s d i c t i o n a l  d u p l ic a t io n  among s ta te  a g e n c ie s  i s  
a v o id e d . "  T h is  re w o rd in g  rem oves th e  p re s u m p tio n  t h a t  
i n e f f i c i e n c y  and d u p l ic a t io n  e x is t  and s im p ly  in d ic a te s  agency 
r e s p o n s i b i l i t y  t o  see t h a t  i t  does n o t .

In  r e a l i t y ,  th e r e  a re  a number o f  p ro c e d u ra l m echanism s in  p la c e  
t h a t  a re  in te n d e d  t o  e n s u re  e f f i c i e n c y  and t o  a v o id  d u p l ic a t io n  o f  
e f f o r t ,  and th e s e  s h o u ld  be c a p i t a l i z e d  upon . One exam ple  i s  th e  
t r i - a g e n c y  p r o je c t  re v ie w  p ro c e s s  f o r  p la c e r  m in in g  p r o je c t s .  
T h a t p o l i c y  p ro v id e s  f o r  o n e -s to p  p e r m it  a p p l ic a t io n  f o r  m in e rs  as 
w e l l  as c o o rd in a te d  f i e l d  a s s is ta n c e  and e n fo rc e m e n t a c t io n s  by  
th e  th r e e  re s o u rc e  a g e n c ie s . A n o th e r  exam ple  c o n s is ts  o f  th e  
r e g u la to r y  p ro c e d u re s  g o v e rn in g  th e  m u lt ia g e n c y  re v ie w s  o f  
p r o je c t s  w i t h in  th e  c o a s ta l  zone . The p o in t  i s  t h a t  we s h o u ld  
c o n t in u e  t o  im p le m e n t th o s e  p ro c e s s  w h ic h  a re  w o rk in g  w e l l ,  f i n e -  
tu n e  th o s e  i n  need o f  a d ju s tm e n t,  and f i x  any t h a t  i t  can be 
d e m o n s tra te d  a re  in a d e q u a te .

In  th e  a re a  o f  w a te r  management p e r  s e , th e  b a s ic  s t a t u t o r y  
d i v i s i o n  o f  la b o r  be tw een th e  re s o u rc e  a g e n c ie s  i s  c le a r .  DNR 
r e g u la te s  w a te r  a p p r o p r ia t io n s  w h ic h  in c lu d e  d iv e r s io n s ;  DEC 
r e g u la te s  w a s te w a te r  d is c h a rg e s ;  and ADF&G r e g u la te s  uses in  
anadrom ous and r e s id e n t  s tre a m s , a p p l ie s  t o  DNR f o r  in s tre a m  f lo w  
r e s e r v a t io n s ,  and a p p l ie s  t o  DNR f o r  w a te r  a p p r o p r ia t io n s  f o r  
a c t i v i t i e s  o r  f a c i l i t i e s  such  as f i s h  h a tc h e r ie s .

An a re a  o f  s t a t e  w a te r  management t h a t  we b e l ie v e  i s  i n  need o f  
s t r e a m l in in g  i s  DNR's w a te r  a p p r o p r ia t io n  a d ju d ic a t io n  p ro c e s s . 
Many a p p l ic a n t s  w a i t  y e a rs  t o  o b ta in  a d e c is io n  on t h e i r  w a te r  
r i g h t s  and th e r e  c o n t in u e s  t o  be a b a c k lo g  o f  a p p r o p r ia t io n  
a p p l ic a t io n s .

In  c lo s in g ,  a m e a n in g fu l s t a te  p o l i c y  needs t o  r e f l e c t  th e  
s t a t u t o r y  w a te r  management" r e s p o n s i b i l i t i e s  o f  o th e r  s ta te  
a g e n c ie s  as  w e l l  as DNR. As in d ic a te d  a b ove , we a re  p re p a re d  t o  
c o n t in u e  w o rk in g  w i t h  you  and o th e r  a p p r o p r ia te  a g e n c ie s  to w a rd  
t h i s  e n d .

E n c lo s u re s

c c : The C a b in e t
P a u l R usa n o w sk i, D i r e c t o r ,  DGC
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I2 C * ]  S ta t e a g e n c ie s  s h a l l  e n su re  t h a t  r e g u la to r y  p rocesae a
involving the, state's water resources are e f f i c i e n t  and 
th a t . , ,  t o  th e _ e j£ te n t f e a s ib le ,  r e g u la to r y  o r  j u r i s d i c t i o n a l  
d u p l i c a t io n  among s ta te  a g e n c ie s  i s  a v o id e d . [REGULATORY 
PROCESSES CONCERNING THE STATE'S WATER RESOURCES SHALL BE 
STREAMLINED. TO THE EXTENT FEASIBLE AND PRUDENT, REGULATORY 
OR JURISDICTIONAL DUPLICATION AMONG STATE AGENCIES SHALL BE 
ID EN TIF IED  AND ELIM INATED.]

Supersedes drafts dated 9/19/91 and 9/24/91. All previous versions 
of the proposed w at er  policy should be discarded.
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STATE OP ALASKA WATER POLICY

DRJLPT Septem ber 27 , 1991

S upersedes d r a f t s  d a te d  9 /1 9 /9 1  and 9 /2 4 /9 1 .  A l l  p re v io u s  v e rs io n s  
o f  th e  p ro p o se d  w a te r  p o l i c y  s h o u ld  be d is c a rd e d .

I t  i s  th e  p o l i c y  o f  th e  S ta te  o f  A la s k a , [THROUGH ITS D IVIS IO N OF 
WATER,] t o  e f f i c i e n t l y  manage and c o n s e rv e  i t s  w a te r  re s o u rc e s  f o r  
th e  maximum use and b e n e f i t  o f  i t s  c i t i z e n s ,  c o n s is te n c y  w ith  th e  
p u b l i c 's  i n t e r e s t .  In  so d o in g , th e  s t a t e 's  g o a l i s  t o  m ax im ize  
p u b l ic  b e n e f i t s  by im p ro v in g  th e  q u a l i t y  o f  l i f e  o f  i t s  r e s id e n ts ;  
c o n s e rv in g  th e  n a tu r a l  e n v iro n m e n t; s t im u la t in g  and e n c o u ra g in g  
econom ic  d e v e lo p m e n t; and p r o te c t in g  l i f e  and p r o p e r ty .  To f u r t h e r  
t h i s  p o l i c y ,  th e  f o l lo w in g  p r in c ip le s  w i l l  g u id e  th e  management o f  
A la s k a 's  w a te r  re s o u rc e s .-

1 [ * ]  The s ta te  i s  th e  c o n s e rv a to r  o f  th e  p u b l i c 's  w a te r
re s o u rc e s .

2 [ * ]  P e rm it  th e  b ro a d e s t p o s s ib le  access  to  common use o f  s ta te  
w a te rs ,  c o n s is te n t  w ith  th e  p u b l i c 's  b e s t  in t e r e s t s
( C o n s t i t u t io n  o f  A la s k a , A r t i c l e  V I I I ,  S e c t io n  3 ) ,  and
p ro v id e  " f r e e  access  to  th e  n a v ig a b le  o r  p u b l ic  w a te rs  o f  
th e  s ta te  . . . e x c e p t t h a t  th e  l e g i s la t u r e  may, by g e n e ra l 
law  r e g u la te  and l i m i t  such a ccess  f o r  o th e r  b e n e f ic ia l  uses 
o r  p u b l ic  p u rp o s e s ."  ( C o n s t i t u t io n  o f  A la s k a . A r t i c l e  V I I I .  
S e c t io n  4 ) .

2 [ * ]  W henever o c c u r r in g  in  a n a tu r a l  s t a t e ,  a l l  s u r fa c e  and
g ro u n d  w a te r  re s o u rc e s  a re  re s e rv e d  t o  th e  p e o p le  f o r  common 
u s e . Such use  and p r i o r i t y  f o r  use  i s  s u b je c t  t o  p r i o r
a p p r o p r ia t io n  r i g h t s ;  e x c e p t f o r  p u b l ic  w a te r  s u p p ly ,  an
a p p r o p r ia t io n  o f  w a te r  s h a l l  be l im i t e d  t o  s ta te d  p u rposes  
and s u b je c t  t o  p re fe re n c e s  among b e n e f ic ia l  u s e s , c o n c u r re n t  
o r  o th e rw is e ,  as p re s c r ib e d  b y  la w ;  and s u b je c t  t o  th e  
g e n e ra l r e s e r v a t io n  o f  f i s h  and w i l d l i f e  ( C o n s t i t u t io n  o f  
A la s k a , A r t i c l e  V I I I ,  S e c t io n s  3 and 13) and (AS 4 6 .1 5 .0 3 0 ) .

! [ * ]  No p e rs o n  s h a l l  be i n v o l u n t a r i l y  d iv e s te d  o f  h is  r i g h t  to  
th e  u se  o f  w a te rs ,  o r  im p ro ve m e n ts  a f f e c t in g  t h a t  use , 
e x c e p t f o r  a s u p e r io r  b e n e f ic ia l  use  o f  p u b l ic  p u rp o se  and 
th e n  o n ly  w i t h  j u s t  co m p e n sa tio n  and by  o p e r a t io n  o f  law  
( C o n s t i t u t io n  o f  A la s k a , A r t i c l e  V I I I ,  S e c t io n  1 6 ) .

£ [ * ]  W a te r re s o u rc e s  s h a l l  be managed t o  e n su re  t h a t  adequa te  
s u p p l ie s  o f  w a ta r  a re  re s e rv e d  f o r  p u b l ic  w a te r  s u p p l ie s ;  
th e  p r o te c t io n  o f  f i s h  and w i l d l i f e  h a b i t a t ,  m ig r a t io n ,  and 
p ro p a g a t io n ;  r e c r e a t io n  and p a rk  p u rp o s e s ; n a v ig a t io n  and 
t r a n s p o r t a t io n  p u rp o s e s ; and s a n i t a r y  and w a te r  q u a l i t y  
p u rp o s e s  (AS 4 6 .1 5 .0 8 0  ( b ) ) .
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6 [ * ]  S ta te  w a te r  q u a l i t y  s ta n d a rd s  s h a l l  be [J U D I C I O U S L Y J  /and ] 
u n i f o r m ly  e n fo rc e d  among a l l  u s e rs  ( c i t e  a p p l ic a b le  "DEC 
s t a t u t e s ) .

7 [ * ]  [THE EXISTING QUALITY OF] W [w ]a te r  re s o u rc e s  w i l l  be managed 
to  m eet [MAINTAINED, OR IMPROVED TO] m inimum w a te r  q u a l i t y  
s ta n d a rd s  and _ to . s t r i v e  f o r  th e  h ig h e s t  a t t a in a b le  w a te r  
q u a l i t y  [WHEN FEASIBLE AND PRUDENT,] so t h a t  c u r r e n t  and 
f u t u r e  g e n e ra t io n s  o f  A la s k a n s  w i l l  have a cce ss  t o  good 
q u a l i t y  w a te r  w i t h  w h ic h  t o  m eet t h e i r  b a s ic  n eeds .

8 [ * ]  W a te r re s o u rc e s  p la n n in g  i s  i n t e g r a l  t o  w is e  w a te r  
management. The s ta te  s h a l l  e n s u re  [ENCOURAGE] p u b l ic  
p a r t i c i p a t i o n  in  th e  p la n n in g  and management o f  i t s  w a te r  
r e s o u rc e s .

9 [ * ]  The s ta te  w i l l  e n cou rage  w a te r  c o n s e rv a t io n  and p u b l ic  
e d u c a t io n  in  i t s  management o f  w a te r  re s o u rc e s .

1 0 [ * ]  The D e p a rtm e n t o f  N a tu ra l R eso u rce s  [D IV IS IO N  OF WATER] 
s h a l l  p ro v id e  f o r  th e  r e g u la t io n ,  s u p e r v is io n ,  and p e r io d ic  
in s p e c t io n  o f  p r i v a t e l y  owned and s ta te -o w n e d  dams, 
r e s e r v o i r s ,  and a p p u r te n a n t w o rks  i n  o rd e r  t o  e n su re  t h a t  
th e  d e s ig n ,  c o n s t r u c t io n ,  and re m o v a l o f  dams and r e s e r v o i r s  
i s  c o n s is te n t  w i t h  th e  p r o t e c t io n  o f  l i f e  and p r o p e r ty  
(AS 4 6 .1 7 .0 1 0 ) .

i l [ * ]  The D e p a rtm e n t o f  N a tu r a l  R esou rces  [D IV IS IO N  OF WATER] 
s h a l l  w o rk  c o o p e r a t iv e ly  w i t h  th e  p u b l ic  and o th e r  s ta te ,  
l o c a l ,  and fe d e r a l  a g e n c ie s  t o  a d m in is te r  w a te r  r i g h t s ,  to  
c o n d u c t n a v ig a b i l i t y  d e te r m in a t io n s ,  and t o  c o l l e c t  w a te r  
re s o u rc e s  d a ta  ( c i t e  a p p l ic a b le  DNR s t a t u t e s ) . The 
D e p a rtm e n t o f  E n v iro n m e n ta l C o n s e rv a t io n  s h a l l  e n su re  t h a t  
[TO ASSURE] w a te r  q u a l i t y  s ta n d a rd s  a re  m et [UPHELD] ( c i t e  
a p p l ic a b le  DEC s t a t u t e s ) . The D e p a rtm e n t o f  F is h  and Game 
s h a l l  e n s u re  t h a t  f i s h  and w i l d l i f e  and a q u a t ic  h a b i t a t s  a re  
p r o te c te d  (AS 16.Q 5.84Q  and AS 1 6 .0 5 .8 7 0 ) .  A l l  th r e e  
a g e n c ie s  s h a l l  p ro v id e  s c i e n t i f i c  and te c h n ic a l  a s s is ta n c e  
as re q u e s te d .

1 2 [ * ]  The De p a r tm e n t o f  N a tu r a l  R esou rces  [D IV IS IO N  OF WATER] 
s h a l l  s y s t e m a t ic a l ly  c o l l e c t ,  r e c o rd ,  s to r e ,  e v a lu a te ,  and 
d i s t r i b u t e  w a te r  re s o u rc e s  d a ta  t o  d e te rm in e  th e  q u a n t i t y ,  
[Q U A L IT Y ,] l o c a t io n ,  and use  o f  th e  s t a t e ’ s w a te r  re s o u rc e s . 
Such a c t i v i t i e s  a re  i n  th e  p u b l i c  i n t e r e s t  and a re  n e c e s s a ry  
f o r  th e  o r d e r ly  d o m e s t ic  and i n d u s t r i a l  d e ve lo p m e n t o f  th e  
s t a te  (AS 4 1 .0 8 .0 1 7 ) .  The D epartm e n t o f  E n v iro n m e n ta l
C o n s e rv a t io n  s h a l l  m o n ito r  th e  q y a l i t y  <?C _ th f l— S ta tQ js
re s o u rc e s  ( c i t e  a p p l ic a b le  DEC s t a t u t e s ) .
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Consolidation of 
W a te r  R e l a t e d

A *  we hava discussed the c o n s o l i d a t i o n  of water related 
i n t o  the new Division of Watar w ou ld  r u U i i  ■ ifhlfi^nt 
w id «  e o a c  saving*, increase p r o gr ee  efficiencies, pJovldifaJI 
• h o p p i n g  for vatar related p er m it t i n g  a nd aotivitiad a l L o v ^ o e ? ! !  
p u b l i c  understanding of State w atar aanagasant and, g e n i a l l y  b i  
c o n s i s t e n t  with vhat othar atataa h a v a  dona or voul<i*Uke to do.

U p o n  ay arrival I raviavad a number of itudiaa and discussion 
p a p e r s  on tha way the Itata of Alaa Xa  should organise and aanaca 
w a t a r  related activities. T h a  e o n a i * t * n t  thaaa of these raviawa 
s o m a  of whieh go back 13 years, ia that by consolidating v atar 
p c o g r a a s  tha coordination n e c e s s a r y  in g o v e r n s a n r  to sect tha 
a x p a c t a t i o n a  of service and cost efficie nc y can bo batter roalizad 
b y  water prograa consolidation.

A t  present si* State dapartaents have watar responsibilities. 
T h e s e  include DHX which 1* a a i n l y  f o c u s e d  on water policy, q u a n t i t y  
mana ge me nt , water appropriations, w a t a r  rosourca raaaarch na ca asary 
t o  support ownership and allo ca ti o ns  (fed, jtats and p rivets), daa 
a n d  divoreion safety and State o wn er s h i p  of l u b m r g a d  lands.

T h s  o t h a r  watar programs locatad in OSC, Aorid. c*A, DOT/pr. CIS 
a n d  ths Alaska Energy Authority includei

Erosion Control ’
Flooding
Tranaportation Syatao C r o s si n gs  (reads/rail)
Stress U f t o r a t i o n  
Stress laslasatiea 
Jubdiviiion Review
Hydrologic Management 4 M u l t ip l e Uses 
village Safe watar 
Title M  Permitting 
Wetlands
Water Labe (now two - one in 'Juasau and one in Ftoki)
Waste Water 
Orinking Watar

T h e  old political argument that y o u  naed shocks and balancae in 
'*«v*rna«nt ia not consistent w i t h  t he original intant of check* and

- Pv*a . judicial end Lag branches not
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t h r e a  o r  fo u r  d i f f e r e n t  agencies in o rd e r  to  aocoapiiah  a s ing le  
p r o j e c t .  T h i s  in e ff ic ie n cy  a l s o  eoet tha S ta te  ot Alaska a g rea t 
d e a l  ot tiae and aoney.

The o th e r  o ld  p o l i t i c a l  argument t h a t  ONR aa th a  "developeent* 
agency  caft no t proparly  aanega " reg u la to ry "  pcegraae because of 
a o s a  p h i lo s o p h ic a l  in c o o p a t ib i l i ty .  Thia i s  uninformed. Tha le g a l 
s t a n d a r d s  of performance re q u ire d  of prograa* now in  occ, fo r  
a x a a p la ,  do not changa - i f  th a  p rog raa  la  sanagad by ONR. 
c o n o l ia n e a  pagu iraaan ts  ara n o t " re lax ed "  baaad on vhara tha 
p ro g ra a  ia lo ca ted , thay are d r iv en  by law.

O n a  of tha thinga X have heard einct ar ri vi ng  ia that aim, 
i n  r a g u l a t i n g  tha use of resources do n ot have a good 
ot w h a t  that resource ia or how it ia uaad. ■yconaoll2iIi!S!!?fn* 
r a l a t e d  programs undar ona Division, tho collegial inta«I»*iJ.« i l f5

i n c r a a a i n g  tha effactiveneea of field efforts while decreasing 
a a n p o u e r  and other coat requirement!.

C
A a  a three year goal X would’ liXa to secure your support and that 
o f  C M S  and tha Governor to com p le te  a government wide consolidation 
o f  w a t e r  progreae. This effort will etart with • praliainary study 
o f  d o l l a r s  and personnel savings that c a n  be realized with such a 
c o n a o l i d a t i o n .  Hy target for inplasantation wauld begin in the. 
l a t e r  pert of and coapleted by 7 Y I a■ The aodels uaed vill be 
b a a a d  on existing and proposed w a t e r  organizations in other states. 
T h a  w e s t e r n  States Water council has offered to bo of assistance 

a l r e a d y  at no coat.

Z r e c o g n i z e  that thia effort h a s  toae political problaas, but put 
i n  t h a  context of batter government and lover coat - and given tha 
c o n c e r n s  of. many water user constituencies in tha face of budget 
r e d u c t i o n s  X believe it can se ll  and ba lspleaantod.

I h a v a  inclosed a copy of a p r o po se d program organization with 
p r o g r a m  arias outlined under the various sections. Please review 
t h i s  c o n c e p t  as you considar y o u r  decision.
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K..LJL Q U H . P g H
TO! H a r ol d C. H e i m e

Comaiaeioner
Department of Natural Resources

FROM! J o h n  A. Sandor
Commissioner

SUBJECT! Alas ka 's  M ater Policies, Regulations and Management

The Depar tm e nt  of Environmental Co ns ervation (DEC) staff has 
ra vi ev ed  the September 27, 1991 Dr af t of t he State o f  Alaska 
W a t e r  P olicy and ha d n o  suggestions for m o d if ic at io n of these 
statements.

I b e l i ev e the p o l ic y statement is exoellent, but would like to 
suggest that tha existing processes by w h i c h  the federal 
government, St at e agencies and local communities regulate and 
manage the w a t e r  resources of Al aska s h ould b e  carefully reviewed 
and redefined. Zt is a y  observation th at  federal, State and 
local g o v e r n m e n t  policies, objectives and practices are not 
effec ti ve ly  integrated (or c o o r d i n a t e d ) ; a nd are sometimes in 
conflict. T h e s e  deficiencies are a b a r ri er  to the achievement 
of our w a t e r  managem en t end related objectives.

As y o u  know, t h e  DSC is engaged in m a n y  activities related to 
w a t e r  r e e e ur oe  protection. W e  are d eveloping new regulations «s 
m a n d a t e d  b y  the Sefe Drinking W a te r A c t  e n d  we are working wi th  
th e u r b a n  a nd rural communities of t he state in ths development 
of p u b l i c  water /w as t e w at er  systems. I bel i ev e our existing 
w a t e r  qual it y regulations and th e ir  application t o  the waters of 
our Stats should b e  revised.

X w o u l d  like t o  suggest that our Departments, with participation 
b y  ADFfiG, IPA, local governments and professional wstsr/wasts- 
v a t a r  organisa ti on s explore the o pportunities for reforming and 
im proving th e w a y  in wh ic h  we regulate a nd menage o u r  water 
resources. X a m  oonvincad that substantial improvamsnts can bs 
m a d s  in ths organisation and admini st ra ti o n of these activities.

I b e l i e v e  it would bs worthwhile for kay members of our staffs to 
as s t w i t h  u s  w it hi n ths next several w e e k s  to ley out an aotion 
p la n t h a t  vil l aohieva these objectives.



MEMORANDUM sta te  o f  alaska
DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
Office of the Commissioner

Hy N ovem ber 18 memorandum t o  you  in a d v e r t a n t ly  o m it te d  s t a f f  
comments on th e  D e p a rtm e n t o f  N a tu ra l  R eso u rce s  p ro p o se d  A la s k a  
W a te r P o l ic y .  P le a se  in c lu d e  th e s e  w i t h  my e a r l i e r  comments as 
p a r t  o f  th e  d e p a r tm e n t 's  fo rm a l re sp on se  t o  th e  p ro p o se d  p o l i c y .  
T hank y o u .

TO: H a ro ld  H e in z e  
C o m m iss io n e r
D e p a rtm e n t o f  N a tu ra l  R eso u rce s

DATE: November 26 , 1991

FILE  #:

THRU
P H O N E  #: 4 6 5 - 2 6 0 0

SUBJECT: A d d i t io n a l  Comments on
P ro pose d  A la s k a  W a te r 
P o l ic y

DR/m f
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MEMORANDUM" state of alaska
DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
OFFICE OF THE COMMISSIONER

t o  Harold C. Heinze 
Commissioner
Department of Natural Resources RLE NO.:

date: November 22, 1991

f r o m : John A. Sandor PHONE NO,: 465-2600
Commissioner
Department of Environmental Conservation subject: Draft State Water Use Policy

The Department of Environmental Conservation submits the attached comments on 
the Department of Natural Resource’s draft State Water Policy. I commend the 
Department for its efforts to clarify water use policy within its jurisdiction. This is an 
important step. However, I believe the policy needs to clearly acknowledge the 
separate authorities and responsibilities of the Departments of Natural Resources 
and Environmental Conservation. Our proposed revisions suggest language to 
achieve this.

We have proposed retitling the policy as "State of Alaska Water Use and 
Management Policy" to reflect that the policy implements only the authorities of the 
Department of Natural Resources. We have added language to reflect DEC’S 
authorities and responsibilities for protection of water quality, and have suggested 
minor editing. We also recommend that the Governor’s Administrative Order No. 
120 be used as a model to clarify the respective responsibilities. This order defines 
the separate authorities and responsibilities of DNR and DEC in implementation of 
the Alaska Groundwater Quality Protection Strategy.

Mike Menge, Director of the Division of Environmental Quality1, will be meeting soon 
with members of the Division of Water to discuss the draft State Water Policy. After 
that meeting, we will be prepared to discuss the proposed policy at a Cabinet-level 
meeting.

Thank you.

DRAFT
CC: Mead Treadwell 

Mike Menge
C A R D  H BY____

Attachment



STATE OF ALASKA 

WATER USE AND MANAGEMENT POLICY 

DEC Comments, 11-15-91

It is the policy of the State of Alaska, through the Department of Natural Resources. 
Division of Water, to efficiently manage and conserve proteH, its ffie^state^ water 
resources for the maximum use and benefit of its citizens, consistent with the public 
interest In so doing, the state’s goal is to maximize public benefits bv improving the 
quality of life of its residents; conserving the natural environment; d a l m l i r v 
IniprovIn^B£quiIlty '*^ilsrv^crs; stimulating and encouraging economic 
development; and protecting life and property.

epartment of Envirt 
s n o t  covered under

Uon, Division n

Water

g p ^ o u c d s ,  D M sten d n e s B B p a a B s s s s s a s s i
t  tfl'irou iu lw ater i S o u S S B S l  To further this policv, the
 ; j  _ . .  _________________ . . r  T-.r'- .....following principles will guide the management  of 

Alaska’s water resources.
_ _  • m • - v v .  w  v-;-w v < - ~ . )t ajgX  »U »WMl m

• The state is the conservator both the manager a n d lp S tia ro  of the public’s water 
resources.

• Permit the broadest possible access to and common use of
state waters, consistent with the public’s best interests (Constitution of Alaska, 
Article Vm, Section 3).

• Whenever occurring in a natural state, all surface and ground water resources are 
reserved to the people for common use. Such use and priority for use is a83 
subject to prior appropriation rights; except for public water supply, an 
appropriation of water shall be limited to stated purposes and subject to 
preferences among beneficial uses, concurrent or otherwise, as prescribed by law; 
and subject to the general reservation of water;fi$ fish and wildlife (Constitution 
of Alaska, Article Vm, Sections 3 and 13; and AS 46.15.030).

• No person shall be involuntarily divested of his c$EJ5$ right to the use of waters, 
or improvements affecting that such use, except for a superior beneficial use or 
public purpose and then only with just compensation and by operation of law 
(Constitution of Alaska, Article VIII, Section 16).

a Water resources shall be managed to ensure that adequate supplies of water are
reserved for public water supplies; the protection of fish and wildlife habitat, 
migration, and propagation; recreation and park purposes; navigation and 
transportation purposes; and sanitarv and water quality purposes (AS 
46.15.080(b)).



*— State water  quality standards shall be judiciously and unifcuuilj enforced among 
all-users:

generations of Alaskans will have access to good quality water with which to meet 
their basic needs.

planning and management of its water resources.

• The state will encourage water conservation and public education in its 
management of water resources.

• The Division of Water shall provide for the regulation, supervision, and periodic 
inspection of privately owned and state-owned dams, reservoirs, and appurtenant 
works in order to ensure that the design, construction, and removal of darns and 
reservoirs is consistent with the protection of life and property (AS 46.17.010).

• The Division of Water shall work cooperatively with the public and other state, 
local, and federal agencies to administer water rights, to conduct navigability 
determinations, to collect water resources data, to assure water quality standards 
are upheld, and to provide scientific and technical assistance as requested.

• The Division of Water shall systematically collect, record, store, evaluate, and
distribute water resources data ocation, and

I _____     -  „..............   h activities are
in the public interest and ore necessary for the orderly domestic and industrial 
development of the state (AS 41.08.017).

* Regulatory processes concerning 25339 the state’s water resources shall be 
streamlined To the extent feasible and prudent, regulatory or jurisdictional 
duplication among state agencies shall be identified and eliminated.

use of the state’s water resour
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MEMORANDUM
TO:

State of Alaska
DEPARTMENT OF FISH AND GAME

H a ro ld  H s in z e  U DATE: November 15 , 1991
C o m m iss io n e r
D e p a rtm e n t o f  N a tu r a l  F,LE N0,:

R e so u rce s  J j r
| W r  TELEPH

y r f  {

FROM: C a r l  L . R o s ie a ^ ' ("7 "
C o m m iss io n e r \
D e p a rtm e n t o f  F is a  and Game

TELEPHONE NO.: 465-4100

SUBJECT: S ta ta  W a ta r P o l ic y

As re q u e s te d  in  y o u r  e n c lo s e d  O c to b e r 24 memorandum, va  have 
re v ie w e d  y o u r  S e p tem ber 27 p ro p o s a l f o r  a s t a te  w a ta r  p o l i c y .

I  assume fro m  y o u r  r e fe re n c e  to  a s t a t e  w a te r  p o l i c y ,  y o u r  p a r t i a l  
r e fe r e n c e  t o  s t a t u t o r y  a u t h o r i t i e s  o f  a g e n c ie s  o th a r  th a n  DNR, and 
th e  e n c lo s e d  A u g u s t memorandum b y  y o u r  d i r e c t o r  o f  W ater 
R e s o u rc e s , t h a t  y o u r  i n t e n t  i s  in d e e d  f o r  th e  d r a f t  docum ent to  
r e f l e c t  th e  p o l i c i e s  o f  a l l  s t a t e  a g e n c ie s  w i t h  w a te r  f e la t e d  
a u t h o r i t i e s .  I n  a c c o rd a n c e  w i t h  p a s t  p r a c t i c e s ,  i t  i s  e s s e n t ia l  
t h a t  a s t a t e  p o l i c y  be  f i n a l i z e d  w i t h  th e  c o n c u rre n c e  o f  a l l  
a p p r o p r ia t e  d e p a r tm e n ts . .

B e fo re  g e t t i n g  i n t o  s p e c i f i c  d e t a i l s  o f  y o u r  Septem ber 27 
p r o p o s a l ,  i t  i s  im p o r ta n t  t h a t  th e  R eso u rce  C a b in e t and th e  
g o v e rn o r  come t o  te rm s  w i t h  th e  i m p l i c i t  a s s u m p tio n  i n  y o u r  
p ro p o s e d  d r a f t  t h a t  a l l  w a te r  r e la t e d  s t a t u t o r y  a u t h o r i t i e s  and 
r e s p o n s i b i l i t i e s  o f  o th e r  a g e n c ie s  be s h i f t e d  t o  DNR. I  do n o t 
c o n c u r  t h a t  a l l  w a te r  c o n s e rv a t io n  a u t h o r i t y  be  v e s te d  in  th e  
D iv i s io n  o f  W a te r w i t h i n  DNR.

ADF&G i s  f u l l y  s u p p o r t iv e  o f  d e v e lo p in g  a s ta t e  o f  A la s k a  w a te r  
p o l i c y  t h a t  in c o r p o r a te s  w a ta r  r e la t e d  a u t h o r i t i e s  and 
r e s p o n s i b i l i t i e s  a c ro s s  d e p a rtm e n t l in e s *  My D e p a rtm e n t i s  a ls o  
c o m m it te d  t o  p r o v id in g  a s t re a m lin e d  r e g u la t o r y  p ro c e s s  c o n s is te n t  
w i t h  o u r  s t a t u t o r y  r e s p o n s i b i l i t i e s  and a u t h o r i t i e s .

The d e g re e  and e x te n t  t o  w h ic h  th e  management o f  re n e w a b le  and 
n o n re n e v a b le  n a t u r a l  re s o u rc e s  fe a tu r e s  i n  th e  a f f a i r s  o f  A la s k a  
i s  u n p a r a l le le d  i n  a n y  o th e r  s ta ta  i n  t h i s  c o u n t r y ,  and i t  i s  f o r  
good  re a s o n , t h a t  th o s e  o r g a n iz in g  s t a t e  g o ve rn m e n t fo l lo w in g  
s ta te h o o d  ch o se  t o  e s t a b l i s h  s e p a ra te  D e p a rtm e n ts  o f  F is h  and 
Game, N a t u r a l  R e s o u rc e s , and E n v iro n m e n ta l C o n s e rv a t io n .  C o n tra ry  
t o  th e  D iv i s io n  o f  W a te r  R esources  s u g g e s t io n ,  i t  i s  th e  checks 
and b a la n c e s  b e tw e e n  th e s e  d e p a rtm e n ts  t h a t  h e lp  t o  e n su re  t h a t  
n a t u r a l  re s o u rc e  m anagem ent d e c is io n s  a re  made in  th a  o v e r a l l  b e s t 
i n t a r e s t  o f  A la s k a n s .  Those who a d v o c a te  c o m b in in g  th e  b a s ic  
s t a t u t o r y  r e s p o n s i b i l i t i e s  o f  th e  th r e e  re s o u rc e  a g e n o ie s  unde r 
one d e p a r tm e n t i n  t h e  name o f  in c re a s e d  g o ve rn m e n t e f f i c ie n c y  
i n v i t e  a p u b l i c  p e rc s p c io n  t h a t ,  f i r s t ,  t h e r e  i s  s i g n i f i c a n t  
d u p l i c a t io n  o f  e f f o r t  be tw een  th e  d e p a r tm e n ts  a n d , second , t h a t  an 
e f f o r t  i s  b e in g  made t o  m a n ip u la te  th e  i n t e r d i s c i p l i n a r y  p ro ce ss
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by which agency d ec is io n *  are  d er iv ed . The r e a l i t y  i s  th a t  
o v e r a l l ,  resou rce  agency a u th o r i t i e s  complement r a th e r  than 
d u p l ic a te  one an o th er .

•I am p rep a red  to  d is c u s s  t h i s  im portant su b je c t  w ith  you and o ther 
c a b in e t  members. The fo llow ing are  (1) more s p e c i f ic  comments 
re g a rd in g  your September 27 p roposal, and (2) a re v is io n  of your 
proposed p o l ic y  which l e f l e c t s  our comments.

Pream ble. For th e  p o l ic y  to  be s ta tew id e  in  scape, th e  preamble 
needs to  r e f l e c t  th e  s t a tu to r y  a u th o r i t i e s  and r e s p o n s i b i l i t i e s  of 
ADFfiG and DEC t h a t  r e l a t e  to  water q u a l i ty  o r  aqua tic  h a b i ta t  
p r o te c t io n .

Item 2 . A r t i c le  V II I ,  Section  14 o f  th e  Alaska C o n s ti tu t io n  
p ro v id es  f o r  th e  " f r e e  access to  th e  nav igab le  o r  p u b lic  w aters of 
th e  s t a t e  . . . excep t t h a t  th e  l e g i s l a t u r e  may by genera l la v  
r e g u la te  and l im i t  such access  fo r  o th e r  b e n e f i c ia l  uses o r  pu b lic  
p u rp o se s ."  This c o n s t i t u t i o n a l  language should be c i t e d  and 
r e f l e c t e d  in  th e  p o l ic y .

Item  6 . Tha term, " ju d ic io u s ly ,"  should be dropped bocause i t  
im p lie s  t h a t  th e  s t a t e  needs a p o licy  to  make an informed dec is ion  
on w hether to  enforce  w ater q u a l i ty  s ta n d ard s .  Inasmuch as DEC i s  
re s p o n s ib le  by s t a t u t e  fo r  implementing th e  s t a t e ' s  water q u a l i ty  
s ta n d az d s ,  t h a t  d ep a r tm en t 's  s t a tu to r y  a u th o r i ty  fo r  doing so 
needs to  be c i t e d .  There a re  ample d is c r e t io n a r y  a u th o r i t ie s  
a v a i l a b le  to  DEC.

Item 7 . The p o l ic y  should be to  meet minimum water q u a l i ty  
s ta n d a rd s  and to  s t r i v e  fo r  th e  h ig h e s t  a t t a i n a b l e  water q u a l i ty  
r a t h e r  th a n  simply "good" watar q u a l i ty .  Again, i t  i s  DEC which 
ha* th e  s t a t u t o r y  r e s p o n s ib i l i t y  to  en fo rce  water q u a l i ty  
s ta n d a rd s ,  and the  in s e r t i o n  o f  "when f e a s ib le  and prudent" in to  
your  proposed p o l ic y  i s  in c o n s is te n t  w ith  DEC s t a t u t e s .

Item 8 . AS 38.04.065 r e q u ire s  DNR to  "provide fo r  meaningful 
p a r t i c i p a t i o n  in  th e  p lann ing  process  by a f fe c te d  lo c a l  
governm ents, s t a t e  and fe d e ra l  agencies , ad jace n t landowners, and 
th e  g e n e ra l  p u b l ic ."  To say th a t  th e  s t a t e  s h a l l  "encourage" 
p u b l ic  p a r t i c i p a t i o n  does no t adequate ly  r e f l e c t  t h i s .

Item i l . The language, " to  a ssu re  w ater q u a l i ty  standards a re  
u p h e ld ,"  shou ld  be d e le te d .  DNR does no t have the  s ta tu to r y  
a u th o r i t y  to  accom plish t h i s .  Rather, th e  l e g i s l a tu r e ,  under 
AS 46 .03 .020 , has charged DEC with the  a u th o r i ty  to  ensure th a t  
s t a t e  w ate r  q u a l i ty  s ta n d a rd s  a re  upheld.
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I l f i lL jJ . .  This item  should bo changed to  reed , "S ta te  agencies 
• h a l l  ensu re  t h a t  re g u la to ry  p rocesses  invo lv ing  th e  s t a t e ' s  v a te r  
re so u rce*  a re  e f f i c i e n t  and th a t ,  to  th e  e x te n t  f e a s ib le  
r e g u la to ry  o r  j u r i s d i c t i o n a l  d u p l ic a t io n  among s t a t e  agencies i s  
a v o id e d ."  Thie rewording remove* the  presumption th a t  
in e f f i c i e n c y  and d u p l ic a t io n  e x i s t  and simply in d ic a te*  agency 
r e s p o n s i b i l i t y  to  see  t h a t  i t  doe* n o t.

in r e a l i t y ,  th e re  a re  a number of p rocedura l mechanism* in  p lace  
t h a t  a r e  in ten d ed  to  ensure e f f ic ie n c y  and to  avoid d u p lic a t io n  of 
e f f o r t ,  and th e se  should be c a p i ta l i z e d  upon. One example i s  the  
t r i - a g e n c y  p r o je c t  review  process  fo r  p la c e r  mining p ro je c ts .  
That p o l ic y  p ro v id es  fo r  one-atop  perm it a p p l ic a t io n  f o r  miners aa 
w ell a s  co o rd in a ted  f i e l d  a s s is ta n c e  and enforcement ac t io n s  by 
th e  t h r e e  re so u rce  ag en c ie s . Another example c o n s is t s  o f  th e  
r e g u la to ry  procedure* governing th e  m ultiagency reviews of 
p r o j e c t s  w ith in  th e  c o a s ta l  zone. The p o in t  i s  t h a t  we should 
c o n t in u e  t o  implement th o se  process  which a re  working w ell ,  f in e -  
tune th o s e  in  need o f  ad justm ent, and f ix  any t h a t  i t  can be 
dem onstra ted  a re  inadequate .

In th e  a re a  o f  w ater  management per  se , th e  b a s ic  s ta tu to r y  
d iv i s io n  o f  la b o r  between th e  resou rce  agencies ia  c l e a r .  DNR 
r e g u la te s  w ate r  a p p ro p r ia t io n s  which inc lude  d iv e rs io n s ;  DEC 
r a g u la t s *  w astew ater d isc h a rg e s :  and AJDFtG re g u la te *  uses in  
anadromous and r e s id e n t  s tream s, a p p l ie s  to  DNR f o r  instream  flow 
r e s e r v a t io n s ,  and a p p l ie s  to  DNR fo r  wat*r ap p ro p ria tio n *  f o r  
a c t i v i t i e s  o r  f a c i l i t i e s  such as f i s h  h a tc h e r ie s .

An a re a  o f  s t a t a  w ata r  managemsnt t h a t  we b e l ie v e  i s  in  need of 
s t r e a m lin in g  i e  DNR1 a w ate r  a p p ro p r ia t io n  a d ju d ic a t io n  p rocess . 
Many a p p l ic a n t s  w a i t  y ea rs  to  o b ta in  a d e c is io n  on t h e i r  watar 
r i g h t s  and th e r e  co n tin u es  to  be a backlog o f  ap p ro p r ia tio n  
a p p l i c a t i o n s .

In  c l c s i n g ,  a m eaningful s t a t e  p o l ic y  needs to  r s f l a c t  the  
s t a t u t o r y  w ate r  management r e s p o n s i b i l i t i e s  o f  o th e r  s t a t e  
a g e n c ie s  as  w e ll  as  DNR. As in d ic a te d  above, ve a re  prepared to  
c o n t in u e  working w ith  you and o th e r  a p p ro p r ia te  agencies  toward 
t h i s  end.

E n c losu res

cc : The C ab inet
P aul Rusanowski, D ira c to r ,  DGC



NOV-22-H1 ?*X 12103 l**G HABITAT p. e«

NOVEMBER 12. 1991 ADF&G M in ffljp  
QX

STATS OT ALASXA WATIR POLICY

DRAFT September 27, 1991 

super s ed es  drafts dated 9/19/91 and 9/24/fl. All previous versions 
of the p r o p o s e d  water policy should be discarded.

I t  i s  th e  p o l ic y  o f  th e  S ta te  of Alaska, [THROUGH ITS div ision  of 
WATER,] to  s f f i c i e n t l y  manage and conserve i t s  w ater resources fo r  
the  maximum use and b e n e f i t  of i t s  c i t i z e n s ,  co n s is ten cy  with the 
p u b l i c 's  i n t e r e s t .  In so doing, the  e t a t e ' s  goal i s  to  maximize 
p u b lic  b e n e f i t s  by improving the q u a l i ty  of l i f e  of i t s  res id en ts?  
conserv ing  th e  n a tu ra l  environment? s t im u la t in g  and encouraging 
economic developm ent; and p ro te c t in g  l i f s  and p ro p e r ty .  To fu r th e r  
t h i s  p o l ic y ,  th a  follow ing p r in c ip le s  w i l l  guide th e  management of 
A la sk a 's  w a te r  re so u rce s . .

1[*] The s t a t a  i s  th a  conserva to r  o f the  p u b l i c ' s  w atsr •
r e s o u rc e s .

£.[*] P erm it th e  b ro ad es t  p o ss ib le  access to  common use of s t a t s  
w a te rs ,  c o n s i s te n t  with th e  p u b l i c 's  b e s t  i n t e r e s t s  
(C o n s t i tu t io n  of Alaska, A r t ic le  V III ,  Section  3), and 
p rov ide  " f r e e  access to  the nav igab le  o r  p u b l ic  waters of 
th e  s t a t a  . . . except t h a t  the  l e g i s l a tu r e  mav, by general 
law r e g u la te  and l im i t  such access f o r  o th e r  b e n e f ic ia l  usee 
o r  p u b l ic  p u rp o ses■'» (̂C o n s t i tu t ion o f ,A laska . A r t ic le  v i l l .  
S ec t io n  4 ) .

2[*] Whenever o cc u rr in g  in  a n a tu ra l  s t a t e ,  a l l  su rfa ce  and
ground w a ta r  re so u rces  a re  rese rved  to  th e  people fo r  common 
u se . Such use and p r i o r i t y  fo r  use i s  s u b je c t  to  p r io r  
a p p ro p r ia t io n  r ig h ts ?  except fo r  p u b lic  w ater supply, an 
a p p r o p r ia t io n  o f  w ater s h a l l  bs l im ite d  to  s t a t e d  purposes 
and s u b je c t  t o  p re fe ren ce s  among b e n e f i c ia l  u se s ,  concurrent 
o r  o th e rw ise ,  as p re sc r ib e d  by law; and s u b je c t  to  the  
g e n e ra l  r e s e rv a t io n  of f i s h  and w i ld l i f e  (C o n s ti tu tio n  of 
A laska , A r t i c l e  V II I ,  Sections 3 and 13) and (AS 46.13.030).

4,[*j Mo person  s h a l l  be in v o lu n ta r i ly  d iv e s te d  o f  h i s  r ig h t  to  
t h e  us* o f  v a tc ru ,  o r  improvements a f f e c t in g  t h a t  use, 
e x c e p t  f o r  a su p e r io r  b e n e f ic ia l  use of p u b l ic  purpose and 
th e n  on ly  w ith  ju u t  compensation and by o p e ra t io n  of law 
( C o n s t i tu t io n  of Alaska, A r t ic le  V III ,  S ec t io n  16).

£[*] Water r e so u rc e s  s h a l l  be managed to  ensure t h a t  adequate 
s u p p l i e s  o f  w ater a re  rese rved  fo r  p u b lic  waiter supp lies ;  
th e  p r o te c t io n  o f  f i s h  and w i ld l i f e  h a b i t a t ,  m ig ra tion , and 
p ro p a g a t io n ;  r e c r e a t io n  and park purposes? nav iga tion  and 
t r a n s p o r t a t i o n  purposes? and s a n i ta ry  and w atsr  q u a l i ty  
pu rposes  (AS 46.15.080 ( b) ).
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£ [ * ]  S ta ta  w a ta r  q u a l i t y  s ta n d a rd s  a h a l l  be [JU D IC IO U S LY ]/and ] 
u n i f o r m ly  o n fo rc e d  among a l l  u s e rs  ( c i t e  a p p l ic a b le  ^ dEc 
s t a t u t e a ) .

2C M  [THE EXISTING QUALITY OF] W [v ]a te r  re s o u rc e s  w i l l  be manaaed 
£g .BLMt [MAINTAINED, OR IMPROVED TO] m in im un  w a te r  q u a l i t y  
s ta n d a rd s  and t o  s t r i v e  f o r  th e  h ig h e s t  a t t a in a b le  w a ta r  
. q u a l i t y  [WHEN FEASIBLE AND PRUDENT,] so t h a t  c u r r e n t  and 
f u t u r e  g e n e ra t io n s  o f  A la s k a n s  w i l l  have  access  t o  good 
q u a l i t y  w a te r  w i t h  w h ich  to  m eet t h e i r  b a s ic  needs.

£ [ * ]  W a ta r re s o u rc e s  p la n n in g  i s  i n t e g r a l  t o  w is e  w a te r  
m anagem ent. The s ta te  s h a l l  e n s u re  [ENCOURAGE] p u b l ic  
p a r t i c i p a t i o n  i n  th a  p la n n in g  and management o f  i t s  w a ta r  
r e s o u rc e s .

2 [ * ]  The s t a t e  w i l l  e ncou rage  w a te r  c o n s e rv a t io n  and p u b l ic
e d u c a t io n  i n  i t s  management o f  w a ta r  re s o u rc e s .

If f iC * ] Tha D e p a rtm e n t o f  N a tu ra l_ R e a o u rc e s  [D IV IS IO N  OP WATER]
s h a l l  p r o v id e  f o r  th e  r e g u la t io n ,  s u p e r v is io n ,  and p e r io d ic  
in s p e c t io n  o f  p r i v a t e l y  owned and s ta te -o w n e d  dams,
r e s e r v o i r s ,  and a p p u r te n a n t w o rks  i n  o r d e r  t o  e n su re  t h a t  
th e  d e s ig n ,  c o n s t r u c t io n ,  and re m o v a l o f  dams and r e s e r v o i r s  
i s  c o n s is t e n t  w i t h  th e  p r o t e c t io n  o f  l i f e  and p r o p e r ty  
(AS 4 6 .1 7 .0 1 0 ) .

l i t * ]  The D e p a rtm e n t o f  N a tu r a l  R e so u rce s  [D IV IS IO N  OF WATER]
s h a l l  w o rk  c o o p e r a t iv e ly  w i t h  th e  p u b l i c  and o th e r  s ta te ,  
l o c a l ,  and f e d e r a l  a g e n c ie s  to  a d m in is te r  w a te r  r i g h t s ,  to  
c o n d u c t n a v i g a b i l i t y  d e te r m in a t io n s ,  and  t o  c o l l e c t  w a te r  
re s o u rc e s  d a ta  ( c i t e  a p p l ic a b le  DNR s t a t u t a s ) . The 
D e p a rtm e n t o f  E n v iro n m e n ta l  C o n s e rv a t io n  s h a l l  e n su re  th a t  
[TO ASSURE] w a te r  q u a l i t y  s ta n d a rd s  a re  m et [UPHELD] ( c i t e  
a p p l ic a b le  DEC s ta tu t e s )  . The D e p a rtm e n t o f  Pis h  and Gama 
s h a l l  e n s u re  t h a t  f i s h  and w i l d l i f e  and a c ru a t lc  h a b i t a t s  a re  

• p r o te c te d  (AS 1 6 .0 5 .8 4 0  and AS 1 6 .0 5 .8 7 0 1 . A l l  th re e  
a g e n c ie s  s h a l l  p r o v id e  s c i e n t i f i c  and t e c h n ic a l  a e e is ta n c e  
as re q u e s te d .

I 2 ( * ]  The D e p a rtm e n t o f  N a tu ra l R e so u rce s  [D IV IS IO N  OF WATER] 
s h a l l  s y s t e m a t ic a l l y  c o l l e c t ,  r e c o r d ,  e to r e ,  e v a lu a te ,  end 
d i s t r i b u t e  w a te r  re s o u rc e s  d a ta  t o  d e te rm in e  th e  q u a n t i t y ,  
[Q U A L IT Y ,] l o c a t io n ,  and use o f  th e  s t a t e 's  w a te r  re s o u rc e s . 
Such a c t i v i t i e s  a re  in  th e  p u b l ic  i n t e r e s t  and  a re  n e c e s s a ry  
f o r  th e  o r d e r l y  d o m e s tic  and i n d u s t r i a l  d e ve lo p m e n t o f  th e  
s t a t e  (AS n .  0 8 .0 1 7 ) .  Ths D e p a rtm e n t o f  E n v iro n m e n ta l
C o n s e rv a t io n  s h a l l  m o n ito r  th e  q u a l i t y  o f  t h i  i t a t f ' l
r e s o u rc e s  ( c i t e  a p p l ic a b le  DEC s t a t u t e s ) .
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U C * ]  fitotQ_jiq fngiti shall e ns u re  that r a c u ia torv
Igv.q lying thi stata'a water .resources ar« efficient and 
g UJ»  t<? ths extant f e a s ib le ,  r e c ru la to r v  o r  -Ju r i s d i c t i o n a l  
flup U g a t l o n  among state _ag e n c lea _  ia  a v o id e d , [ r eg u lato r y  
PROCESSES CONCERNING THE STATE'S WATER RESOURCES SHALL BE 
STREAMLINED. TO THE EXTENT FEASIBLE AND PRUDENT, REGULATORY 
OR JURISDICTIONAL DUPLICATION AMONG STATE AGENCIES SHALL BE 
ID E N TIF IE D  AND ELIM INATED.]

(Supersedes d r i f t s  da ted  9/19/91 and 9 /24 /91 . A ll  p rev ious  versions 
o f  th a  proposed w ater  p o lic y  should ba d isca rd ad .



MEMORANDUM State of Alaska
DEPARTMENT OF NATURAL RESOURC ES 

ro: The Cabinet and Director. DGC 3 a t e . Octooe'* 11, 1991

/ die NO:

— c m : Harold C. Heim
Commissioner

s u b j e c t ; Draft Water Policy 
Review

Aitacned is a draft of the state’s water policy dated September 24, 1991, Please take the ume to give 
this proposed policy your careful review and consideration. I would appreciate your written comments 
concerning this proposed water policy by Nov 15, 1991. if your department does not have any
comments, please so indicate.

Written comments may be sent to me direcdy, or to the Division of Water.



STATE OF ALASKA WATER POLICY

DRAFT September 27, 1991

Supersedes drafts dated 9/19/91 and 9/24/91. All previous versions of this 
proposed water policy should be discarded.

It is the policy of the State of Alaska, through its Division of Water, to cfficienuy manage and 
conserve its water resources for the maximum use and benefit of its citizens. consistent with the 
public’s interest. In so doing, the state’s goal is to maximize public benefits by improving the 

quality of life of its residents; conserving the natural environment: stimulating and encouraging 
economic development; and protecting life and property. To further this policy, the following 
principles will guide the management of Alaska’s water resources.

* The state is the conservator of the public's water resources.

Permit the broadest possible at-css to and common use of state waters, consistent with the 
public's best interests (Constitution of Alaska. Article Vffl, Section 3).

Whenever occurring in a natural state, all surface and ground water resources are reserved 
to the people for common use. Such use and priority for use is subject to prior 
appropriation rights; except for public water supply, an appropriation of water shall be 
limited to stated purposes and subject to preferences among beneficial uses, concurrent or 
otherwise, as prescribed by law; and subject to the general reservation of fish and wildlife 
(Constitution of Alaska, Article VTEL Sections 3 and 13) and (AS 46.15.030).

“ No person shall be involuntarily divested of his right to the use of waxen, or improvements
affecting that use, except for a superior beneficial use or public purpose and then only with 
just compensation and by operation of law (Constitution of Alaska. Article VEL,

Section 16).

“ Water resources shall be managed to ensure that adequate supplies of water are
reserved for public water supplies: the protection of fish and wildlife habitat, migration, 
and propagation; recreation and park purposes: navigation and transportation purposes: and 

sanitary and water quality purposes (AS 46. 15.080(b)].

State water quality standards shall be judiciously and uniformly enforced among ail users.

“ The existing quality of water resources will be maintained, or improved to minimum water

quality standards when feasible and prudent, so that current and future generations of 

Alaskans will have access to good quality water with which to meet their basic needs.

* Water resources p lanning  is integral to wise water management. The state shall encourage 

public panicipaiion in the planning and management of its water resources.

• The state will encourage water conservation and public education in its management of 

water resources.

■ The Division of Water shall provide for the regulation, supervision, and periodic inspection
of privately owned and state-owned dams, reservoirs, and appurtenant works in order to 
ensuie that the design, construction, and removal of dams and reservoirs is consistent with 

the protection of life and property (AS 46.17.010).



Water Policv 
Draft Sept. 27. 1991 
Page 2 of 2

The Division of Water shall woric cooperatively with the pubLic and other state, local, and 

federal agenc.es to administer water rights, to conduct navigability determinations, to 
coilect water resources data, to assure water quality standards are upheld, and to provide 
scientific and technical assistance as requested.

* The Division of Water shall systematically collect, record, store, evaluate, and distribute 
water resources data to determine the quantity, quality, location, and use of the state's 
water resources. Such activities are in the public interest and are necessary for the orderly 
domestic and industrial development of the state (AS 41.08.017).

* Regulatory processes concerning the state’s water resources shall be streamlined. To the 
extent feasible and prudent, regulatory or jurisdictional duplication among state agencies 

shall be identified and eliminated.

Supersedes drafts dated 9/19/91 and 9/24/91. All previous versions of this 
proposed water policy should be discarded.
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H a t e r  R e l a t e d  
Progress

As we have diecueeed the co n so lid a tio n  of water related procrama 
in to  tha new oivision of Water would rea lix*  s ig n if ican t qgvornmenc 
wid« co*t savinqs, incrtaaa p rocraa  e f f lc ie n e ie s ,  provide.on* » tqB 
shopping for watar re la ted  p e rm itting  and a c t iv i t ie s , .a l lo w  b a t t e r  
p u b l ic  understanding of S ta te  water eanaqeaent and. generally b« 
c o n s i s te n t  with what other s t a t e s  have done or voulU -lihe to  doT

Upon ay a r r iv a l  I reviewed a number of studies and discus*ion 
p ap e rs  on the way tha S ta te  of Alaska ahould organ^x,* and manage 
w ata r  re la te d  a c t iv i t i e s . The co n a is te n t these of these review*, 
aofflo of which go bade 13 years , i s  th a t  by consolidating watar 
pcograas the coordination necessary in government to meet the 
e x p e c ta tio n s  of aervice and c o s t  e ff io iency  can be better  re a l is e d  
by vacer program consolidation .

At p resen t six S tats  departments have watar r e s p o n s ib i l i t ie s .  
These include OK* which i s  a a in ly  focused on water policy, quan tify  
management, water appropria tions, water resource research necessary 
to  support ownership and a l lo c a t io n s  (Ted, s ta ta  and p r iv a te ) , dam
a n d  diversion safety and State ownership of subsarqed lands.

# * »
T h s  other water programs located in DSC, AoriC, cxa, DCT/Ff, czs 
a n d  ths Alaska m e x q y  Authority- include*

erosion Control .,
Flooding
T r a n spcrta tion  System Crossings (roads/ra il)  
s t r e s s  Restoration 
Stress R e c l a m a t i o n  
Subdivision Review
Hydroloqic Management 4 Multiple Uses 
v il lag e  Safe water 
T i t l e  U Permitting
Wetlands , , . . .  t
Wetas Labs (now two -  ons in 'O'umu ind one in rbki)
Waits Water 
Orinking Water

The o ld  p o l i t ic a l  argument t h a t  you need checks and b a la n c e  in 
„ n v N ru tn (  is noC consisten t with the o r ig in a l intent of cheefcs and

. . - rvma. Ju d ic ia l  and Leg brioches not
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th r e e  o r  fo u r  d i f f e r e n t  a g e n c ie * in  o rd e r to  e c c o a o lijh  » . i , , .
p ro  j « c t . T h i*  in a f f ic i .n c y  t l i o  e o *t tha  S ta te  9 f  A l a . k . V i l ! 1!  
d « e 1 o i tU a  and aonay. * **«•«

Tha o t h e r  o l d  p o l i t i c a l  argument t h a t  ONR 4a tha  "davalaoa-nfc- 
a g e n c y  cart n o t  p rop e r ly  m m m  " r e g u l a t o r y *  prograa* becau’e o f  
a o a a  p h i l o s o p h i c a l  I n c o n p e t i b i U t y .  Th ia  U  un in formed .  Tha l a o a l  
n t a n d a r d *  o f  p t r f o r a a n c e  r e q u i r e d  o t  proqraaa  now in  o tc  f o r  
a x a a p l e ,  do n o t  change - i f  th a  prograa  i a  aanaqad by ' DNR 
Com p l i a n c e  r equ i r em en t s  a r t  n o t  " r e l a x e d "  baaed on where tha  
p r o g r a a  i a  l o c a t e d ,  thay a r t  d r i v a n  by U w .
One o f  tha th in g *  I  hav* haard a in ca  a r r iv in g  i«  th a t  aany invoLvad  
i n  r a g u ia t in g  tha u*a  of raaou rcaa  do not hava a good understanding  
o f  w h a t th a t  rasourca  ia  or how i t  ia  uaed. l y  o o n ao iid a tin g  v a ta r  
r a l a t a d  p ro g ra a * undar ona O iv ia lo n , tha c o l l e g ia l  in ta g ra tio n  th a t  
o c c u rs  a llo w *  fo r  vary  a f f a c t iv a  croaa t r a in in g  th a t  w i l l  l««d  to  
in c r a a a in g  th a  a ffa c tiv a n a a a  o f f i a i d  a f f o r t *  v h i la  d tc rs a a ln g  
aanpow ar and o th a r coat re q u ire m e n t* .

C A * t  th ra a  y e a r g o a l Z would* 113<a to » a c u r*  your #upport and th a t  
o f  CMS and tha  Ccvarnoc to  com plete  a g o varn aan t w ida c o n io lid a ti'o n  
o f  w a ta r  p ro g ra a * . T h i*  a f f o r t  w i l l  a t a r t  w ith  a p r e l ia in a ry  study  
o f  d o l l a r *  and parsonnal l i v i n g *  th a t  can ba r e a l iz e d  v ith  auch a 
c o n s o l id a t io n .  Hy ta rg a t f o r  ia p le a e n ta t io n  would bagin in  tha- 
l a t a r  p a r t  o f n i l  and c o a p la ta d  by n i l .  Tha to d a ls  uaed w i l l  b« 
b a a e d  on e x is t in g  and propoaad w a ta r  o r g a n iz a t io n *  in  o th ar f t a t a a .  
Tha W estern  S ta ta a  Watar c o u n c il ha* o f f # r * d  to  ba o f aaa ia tan c a  
a lr e a d y  a t  no c o a t.

I  - t c o c n iz e  th a t  c h i*  a f f o r t  h a *  ac«* p o l i t i c a l  p rob lesa , bu t pu t 
i n  t taa c o n ta x t  o f b a t te r  govarnaant and lo w a r co a t «■ and g iven  tha  
c o n c e rn a  o f  many w atar uaar c o n a t itu a n c ia *  in  tha  fees of budgac 
r e d u c t io n *  I  b a lia v a  i t  can * * 1 1  and ba la p le a a n te d .

I  h ava  in c lo a a d  a copy o f a propoaad program o rg an iza tio n  w ith  
p r o g r a a  a r t * *  o u tlin e d  undar th a  v a r io u *  a a c t io n * .  Flaaaa r a v ia v  
t h i *  co n cep t a *  you coneidar your d e c ia io n .

? £
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one: (907) 465-2600

November 18, 1991

M E M O R A N D U M

TO: Harold c. Heinic
Commissioner
Department of Natural Resources

FROM: John A. Sandor
Commissioner

SUBJECT: A l a s k a 1* Watar Policies, Regulations and Management

Tha Dapartaent of Environmental Conservation (DEC) staff has 
rsviavad tha September 27, 1991 Draft of tha Stata of Alaska 
Watar Policy and had no suggestions for modification of these 
statements.

I believe tha policy stataaent is excellent, but would like to 
suggest that ths existing procassas by which the Federal 
government, State agencies end local coamunitias regulate and 
manage the water resource# of Alaska should be carefully rsviavad 
and redefined. It is ay observation that Federal, State and 
local government policies, objectives and practices ars not 
sffsctlvsly intsgratsd (or coordinatsd) j and are sometimes in 
conflict. These deficiencies are a barrier to the achievement 
of our water management and related objectives.

As you know, the DEC is sngaged in many activities rslatsd to 
water resource protection. We are developing new regulations as 
mandated by the Safe Drinking Water Act end ve ere working with 
the urban end rural communities of the state in tha development 
of public veter/vasta watar aystams. Z believe our existing 
water quality regulations and their application to the vatsrs of 
our Stata should bs rtvistd.

1 would lika to suggest that our Departments, with participation 
by ADF&G, EPA, local governments and professional watsr/vaata- 
vater organisations axplors the opportunities for reforming and 
improving the way in which ve regulate and manage our water 
resources. I am convinced that substantial improvements can bs 
made in the organization and administration of these activities.

I believe it would bs worthwhile for key members of our staffs to 
meet with ue within the next eeveral weeks to ley out an action 
plan that vill achieve these objectives.



MEMORANDUM state o f  alaska
DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
Office of the Commissioner

TO: H a ro ld  H einze  
C om m issioner
D epartm ent o f  N a tu ra l R esources

DATE: November 26, 1991

FILE #:

THRU:

FRCHfiv-Uohn A. Sandor 
C om m issioner

PHONE If: 465-2600

SUBJECT: A d d it io n a l  Comments on
Proposed A laska W ater 
P o l ic y

My November 18 memorandum to  you in a d v e r ta n t ly  o m itte d  s t a f f  
comments on th e  D epartm ent o f  N a tu ra l R esources proposed A la s k a  
W ate r P o l ic y .  P lease  in c lu d e  th e se  w ith  my e a r l i e r  comments as 
p a r t  o f  th e  d e p a r tm e n t's  fo rm a l response to  th e  proposed p o l ic y .  
Thank yo u .

DR/mf



STATE OF ALASKA 

WATER USE AND MANAGEMENT POLICY 

DEC Comments, 11-15-91

It is the policy of the State of Alaska, through »he Department of Natural Resources, 

Division of Water, to efficiently manage and conserve protect, its thê state's water 

resources for the maximum use and benefit of its citizens, consistent with the public 

interest In so doing, the state’s goal is to maximize public benefits by improving the 

quality of life of its residents; conserving the natural environment; maimainm^and 

Improving;,theeqtialItŷ o01SL.watexs: stunulatmg and encouraging economic 

development; and protecting life and property.

Division ; oEjWaiici^^
"sr>: resourcwl^l To further this policy, the

following principles will guide the management of D i v m o i r ma n a tn ng

Alaska’s water resources.

• The state is the- conservator botOhe maDa^rJuutiproteoox of the public’s water 

resources.

• THfc5at^w5Ep3romotc Permit the broadest possible access to and common use of 

state waters, consistent with the public’s best interests (Constitution of Alaska, 

Article VHI, Section 3).

• Whenever occurring in a natural state, all surface and ground water resources are 

reserved to the people for common use. Such use and priority for use is are 

subject to prior appropriation rights; except for public water supply, an 

appropriation of water shall be limited to stated purposes and subject to 

preferences among beneficial uses, concurrent or otherwise, as prescribed by law, 

and' subject to the general reservation of water:®! fish and wildlife (Constitution 

of Alaska, Article VIE, Sections 3 and 13; and AS 46.15.030).

" No person shall be involuntarily divested of his ocHex right to the use of waters,

or improvements affecting that such use, except for a superior beneficial use or 

public purpose and then only with just compensation and by operation of law 

(Constitution of Alaska, Article Vm, Section 16).

• Water resources shall be managed to ensure that adequate supplies of water are

reserved for public water supplies; the protection of fish and wildlife habitat, 

migration, and propagation; recreation and park purposes; navigation and 

transportation purposes; and sanitary and water quality purposes (AS 

46.15.080(b)).

iniOcraundwai



Stale water quality standards shall be judiciously and imifuimly enforced umuug 
all users:

Thu urn ting quality of water resources- will-brr  maintained, or improved lu S ee* 
minimum--water quality standards whcn-fcasiblc and pmdcnt; TlTc.;DeDmmeitio?

r.raIEirthc^5teifilE2G ________________
g a r a t f i ! ^  so that current and future
generations of Alaskans will have access to good quality water with which to meet 
their basic needs.

■ Water resources planning is integral to wise water management TKeZsEtEsBall 
^ H t^ ^ ^ ^ ^ ^ ^ L er^ eso u ^ K lp lam m g iE ^ n ram u w s^ se ian d  
m anagem SE SS^JateiS  The state shall encourage public participation in the 
planning and management of its water resources.

\

• The state will encourage water conservation and public education in its 
management of water resources.

• The Division of Water shall provide for the re g u a u ^  •'mervision, and periodic 
inspection of privately owned and state-owned Ham;, reservous, and appurtenant 
works in order to ensure that the design, construction, and removal of dams and 
reservoirs is consistent with the protection of life and property (AS 46.17.010).

• The Division of Water shall work cooperatively with the public and other state, 
local, and federal agencies to administer water rights, to conduct navigability 
determinations, to collect water resources data, to assure water quality standards 
are upheld, and to provide scientific and technical assistance as requested.

• The Division of Water shall systematically collect, record, store, evaluate, and 
distribute water resources data to determine the quantity, qualify location, and 
use of the state’s water racm a^ an d is tia llb w rig a^ ^

Sucfl activities are
in the public interest and are necessary for the orderly domestic and industrial 
development of the state (AS 41.08.017).

Regulatory processes concerning useiof the state’s water resources shall be 
streamlined. To the extent feasible and prudent, regulatory or jurisdictional 
duplication among state agencies shall be identified and eliminated.

n y/ - » >T4 f»I >Tm r • iproteHimifol^gr o ^ d w ^ - ^ r rvn i r<*^ argfftM

|  grouiKlwHliagflata^hreesfig ^ ^    _

I m£iagmgjthceusc^q^ j r h ' S t r e p a H m r a E o i f ^ n D M H E l
L̂ -- -~  —  :ny g i  — , » - uTr<— t*,*"-.*--   wri".1 _ w w r  _v" ~r

tr; «rCt

Chnseiyatfl^ha1tfHcx15^
ratwa tfTT rnntnrnmHtinm

lolentiaTsaurces
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MEMORAND'.ivI State of Alaska
department op fish a n d  game

November 15, 1991

465-4100

State Watar Policy

As requested in y o u r  enclosed October 24 memorandum, we have 
r e viewed your September 27 proposal Cor a stata watar policy.

I assume from your reference to a stata water policy, your partial 
reference to statutory authorities of agencies other than DNR, and 
the e n c l o s e d  A u g u s t  memorandum by your director of Water 
Resources, that y o u r  intent !a indeed for tha draft document to 
r e f l e c t  tha po l i c i e s  of all state agencies with water related 
authorities. In accordance with past practices, it is essential 
t h a t  a state p o l i c y  be finalized with the concurrence of all 
ap p r o p r i a t e  departments..

B efore g e t t i n g  into specific details of your September 27 
proposal, it ic important that the Resource Cabinet and the 
g o v e r n o r  come to terms with tha implicit assumption in your 
p r o p o s e d  d r a f t  that all water related statutory authorities and 
r e s p o n s i o i l i t i e s  of other agencies be shifted to DNR. I do not 
c o n c u r  th a t  all w a t e r  conservation authority be vested in the 
D i v i s i o n  of W a t e r  w i t h i n  DNR.

A D F S G  is fully supportive of developing a state of Alaska watar 
p o l i c y  that incorporates water related authorities and 
re s p o n s i b i l i t i e s  across department lines. M y  Department is also 
c o m m i t t e d  to p r o v i d i n g  a streamlined regulatory procase consistent 
w i t h  o u r  s t a t u t o r y  responsibilities and authorities.

T h a  d e g r e e  and extent to which tha management of renewable and 
n o n r e n e v e b l a  n a t u r a l  resources features in the affairs of Alaska 
is u n p a r a l l e l e d  in a n y  other stata in this country, and it is for 
g o o d  r e a s o n  that thosa organizing state government following 
st a t e h o o d  c h o s e  t o  establish separate Departments of ?ish and 
Game, N a t u r a l  Resources, and Environmental Conservation. Contrary 
to the D i v i s i o n  of W a t e r  Resources suggestion, it is the checks 
and b a l a n c e s  b e t w e e n  these departments that help to ensure that 
natural r e sourca m a n a g e m e n t  decisions are made in the overall best 
interest of Alaskans. Those who advocate combining the basic 
s t a t u t o r y  resp o n s i b i l i t i e s  of the three resource agencies undar 
one d e p a r t m e n t  in the name of increased government efficiency 
invite a p u b l i c  perception that, first, there is significant 
d u p l i c a t i o n  of ef f o r t  between the departments and, second, that an 
effort is b e i n g  m a d e  to manipulate the interdisciplinary process

TO: Harold Heinze • 0  OATE:
C o m m i s s i o n e r  fly

Department of Natural fr,LE N0,:
Resources

TELEPHONE NO.: 

SUBJECT:
FROM: Carl L. Rosit

Com m i s s i o n e r  \/
Department of Fislf and Game
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Harold Heinze - 2 - November 1 5 , 1 9 5 1

b y  which agency decisions are darivad. The reality is that 
overall, resource agency authorities c o m p l i m e n t  rather than 
duplicate ona another.

I- am-prepared to -discuss this important subject with you and other 
cabinet members. The following are (1) more specific comments 
r egarding your September 27 proposal, and (2) a revision of your 
p r o p o s e d  policy which reflects our comments.

P r e a m b l e . For tha policy to be statewide in scope, the preamble 
needs to reflect the statutory authorities and responsibilities of 
A D FSG and DEC that relate to water quality or aquatic habitat 
protection.

Item 2 . Article VIII, Section 14 of the Alaska Constitution
p r ovides for the "free access to the navigable or public waters of 
the 3tate . . . except that the legislature may by general law 
regulate and limit such access for other beneficial uses or public 
purposes." This constitutional language should be cited and 
r efle c t e d  in the policy.

Item 6 . The term, "judiciously," should be dropped because it 
implies that tha state needs a policy to make an informed decision 
on w h e t h e r  to enforce w a ter quality standards. Inasmuch as DEC is 
responsible by statute for implementing the s t a t e’s water quality 
standards, that department's statutory authority for doing so 
needs to be cited. Thera are ample discretionary authorities 
a vail a b l e  to DEC.

Item 7 . The policy should be to meet minimum water quality
standards and to strive for the highest attainable water quality 
rather than simply "good" water quality. Again, it is DEC which 
has the statutory responsibility to enforce water quality
standards, and the insertion of "when feasible and prudent" into 
y o u r .p r oposed policy is inconsistent with DEC statutes.

Item 9 . AS 38.04.065 requires DNR to "provide for meaningful 
p a r t i c i p a t i o n  in the planning process by affected local 
governments, stata and federal agencies, adjacent landowners, and 
the general public." To say that the state shall "encourage" 
p u b l i c  participation does not adequately reflect this.

I ten 1 1 . The language, "to assure water quality standards are 
upheld," should ba deleted. DNR does not have the statutory 
authority to accomplish this. Rather, the legislature, under
AS 46.03.020, has charged DEC with the authority to ensure that 
state w a t e r  quality standards are upheld.
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IJfiSL-U. This item should be changed to read, "State agencies 
shall ensure that regulatory processes involving the stare's v*ter 
resources are efficient and that, to the extent feasible 
reg u l a t o r y  or jurisdictional duplication among state agencies is 
avoided." This rewording removes the presumption that 
inefficiency and duplication exist and simply indicates aqencv 
r e s p o n sibility to sea that it does not.

in reality, there are a number of procedural mechanisms in place 
that are intended to ensure efficiency and to avoid duplication of 
effort, and these should be capitalized upon. One example Is the 
t r i - a g e n c y  project review process for placer m i n i n g  projects. 
T h a t  policy provides for one-stcp permit application for miners as 
well as coordinated field assistance and enforcement actions b y  
the three resource agencies. Another example consists of the 
reg u l a t o r y  procedures governing the multiagency reviews of 
pro j e c t s  wi t h i n  the coastal zone. The point is that ve should 
con t i n u e  to implement those process which are w o r k i n g  well, fine- 
tune those in need of adjustment, and fix any that .it can be 
d e m o n s t r a t e d  are inadequate.

In the area of water management per se, the basic statutory 
d i v i s i o n  of labor between the resource agencies ia claar. DNR 
regul a t e s  w a t e r  appropriations which include diversions; DEC 
regul a t e s  w a s tewater discharges; and ADF6G m g u l a t e s  usee in 
anadromous and resident streams, applies to DNR for instream flow 
reservations, and applies to DNR for water appropriations for 
a c t ivities or facilitias such as fish hatcheries.

An ar e a  of stata w a t a r  management that ve believe is in need of 
stre a m l i n i n g  is DNR's water appropriation adjudication process. 
M a n y  applicants w a i t  years to obtain a decision on  their watar 
rights and there continues to be a backlog of  appropriation 
applications.

In closing, a meaningful state policy needs to reflect the 
s t a t u t o r y  w a t e r  management responsibilities of other state 
age n c i e s  as veil as DNR. As indicated above, ve  axe prepared to 
c o n t i n u e  w o r k i n g  w i t h  y o u  and other appropriate agencies toward 
this end.

Enc l o s u r e s

cc: The Cabinet
Paul Rusanovckl, Director, DGC
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STATS OF ALASKA WXTXK POLICY

DRAFT September 27, 1991

Supersede* drafts dated 9/19/91 and 9/24/91. All previous version* 
or the proposed water policy should he discarded.

It is the policy of tha State of Alaska, [THROUGH ITS d i v i s i o n  o f
WATER, ] to efficiently manage and conserve its watar resource* for
tha m a x i m u m  use and benefit of its citizens, consistency with the 
p u blic's interest. In so doing, the state's goal is to maximize 
public benefits by improving the quality of life 0 f its residents; 
c o n s e r v i n g  tha natural environment; stimulating and encouraging 
economic development; and protecting life and property. To further 
this policy, tha following principles will guide the management of 
Alaska's water resources..

1(*] The stata is the conservator of the public's water •
resources.

£[» Permit the broadest possible access to common use of stata 
waters, consistent with the public'* best interests
(Constitution of Alaska, Article VIII, Section 3), and
p rovide "free access to the navigable or public waters of 
the state . . . except that the legislature mav, bv general
law regulate and limit such access for other beneficial use*
or public purposes." CConstitution of Alaska. Article VTIT. 
Section 4) ■

2(*] W h e n e v e r  occurring in a natural state, all surface and
g r o u n d  water resources are reserved to the people for common 
use. Such use and priority for use is subject to prior
appropriation rights; except for public w a t e r  supply, an
appropriation of water shall be limitsd to stated purposes 
and subject to preferences among beneficial usee, concurrent 
or otherwise, as prescribed by law; and subject to the 
general reservation of fish and wildlife (Constitution of 
Alaska, Article VIII, Sections 3 and 13) and (AS 46.15,030).

4[*] No person shall be involuntarily divested of his right to 
the use of waters, or improvements affecting that use, 
ex c e p t  for a superior beneficial use of public purpose and 
than only with just compensation and by operation of law 
(Constitution of Alaska, Article VIII, Section 16).

£[*] W a t e r  resources shall be managed to ensure that adequate 
supplies of w a tar aro reserved for public w a ter supplies; 
the protection of fish and wildlife habitat, migration, and 
propagation; recreation and park purposes; navigation and 
transportation purposes; and sanitary and water quality 
purposes (AS 46.15.080 (b)) .
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Wa ter Policy
Draft Sept, 27, 1991
Page 2 of 3

£(*] State water quality standards shall be [JUDICIOUSLY]/and! 
uniformly enforced among all users (cite applicable S e c  
s t a t u t e s ) .

2[*] [THE EXISTING QUALITY OF] W[v]ator r e s o u r c e  will be manaaad 
Sfl-mMti [MAINTAINED, OR IMPROVED TO] minimum water quality 
standards and .to striyc_for tha highest Attainable vat-ar 
gyaiitY. [WHEN FEASIBLE AND PRUDENT,] so that current and 
future generations cf Alaskans will h a v e  accestt to good 
quality w a ter with which to meet their basic needs.

£[*] W a t a r  resources planning is integral to wise watar 
management. Tha state 3hall ensure [ENCOURAGE] public 
pa r t i c i p a t i o n  in the planning and management of its water 
resources.

9[*] The state will encourage watar conservation and public
education in its management of w a tar resources.

!£[*] T h a  Department of Natural.Resourcee [DIVISION OP WATER]
shall provide for the regulation, supervision, and periodic 
inspection of privately owned and state-owned dams,
reservoirs, and appurtenant works in order to ensure that 
the design, construction, and removal of dams and reservoirs 
is consistent with the protection of life and property 
(AS 46.17.010).

11C*] The Department of Natural Resources (DIVISION OF WATER]
shall wo r k  cooperatively with the public and other state,
local, and federal agencies to administer water rights, to 
conduct navigability determinations, and to collect watar 
resources data (cite applicable DNR statutes). The
Departacnt__of Environmental Conservation shall ensure that 
[TO ASSURE] w a t e r  quality standards are met [UPHELD] (cite 
applicable DEC statutes). The Department of Fish and Game 

■ shall ensure that fish and vildlifa and aouatic habitats are 
•p r o t e c t e d  (AS 16.05.840 and AS 16.OS.8701. _A11_ three
aqenciee shall provide scientific and technical assistance

!£[*] The Department of Natural Resources [DIVISION OF WATER] 
shall systematically collect, record, atora, evaluate, and 
dis t r i b u t e  w a t e r  resources data to determine the quantity, 
[QUALITY, ] location, and use of the state's water resources. 
Su c h  activities are in tha public interest and are necessary 
for the o r d e r l y  domestic and industrial development of the 
state (AS 41.08.017), Tha_ Department of Environmental 
C o n s e rvation shall monitor the quality of the state's 
resources (cite applicable DEC statutes).
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u c * ]  S£a £ * ,.,aq«?ngi«8- shall ensure that reoularorv orocasiie* 
iav.glY.ing the..state,a voter resources are efficient and 

KQ bhe axtgnt feasible.-regulatory or jurisdictional 
d u plication among state agencies. Is a v o i d e d . [regulatory 
PROCESSES CONCERNING THE STATE'S WATER RESOURCES SHALL BE 
STREAMLINED. TO THE EXTENT FEASIBLE AND PRUDENT, REGULATORY 
O R  JURI S D I C T I O N A L  DUPLICATION AMONG STATE AGENCIES SHALL BE 
IDENTIFIED AND ELIMINATED.]

Supersedes drafts dated 9/19/91 and 9/24/91. All previous versions 
of the proponed water policy should be discarded.



M E M O R A N D U M  S t a t e  o f  A l a s k a
D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  - D i v i s i o n  o f  L a n d  a n d  W a t e r  
M a n a g e m e n t

to : G a r y  G u s t a f s o n
D i r e c t o r

DATE: M a r c h  7, 1991

TELEPHONE NO: 7 6 2 - 2 6 8 0

sub jec t: S e l l i n g  A l a s k a n  W a t e r

from: M a r y  L u  H a r l e  \
W a t e r  R e s o u r c e s  M a n a g e r

Y o u  a s k e d  m e  to  c o n t a c t  t h e  A t t o r n e y  G e n e r a l s  O f f i c e  c o n c e r n i n g  
w h e t h e r  t h e r e  a r e  a n y  c o n s t i t u t i o n a l  p r o b l e m s  w i t h  s e l l i n g  a n d  
e x p o r t i n g  A l a s k a ' s  w a t e r  t o  o t h e r  stat e s .  I c o n t a c t e d  M i k e  F r a n k  
a n d  w e  d i s c u s s e d  t h e  issue. H e  c o n c l u d e d ,  a s  I had, t h a t  a s t a t e  
w o u l d  h a v e  t o  a p p l y  f o r  a n d  r e c e i v e  a n  a p p r o p r i a t i o n  t o  divert, 
use, a n d  e x p o r t  w a t e r  f r o m  A l a s k a  i n  c o m p l i a n c e  w i t h  t h e  A l a s k a  
C o n s t i t u t i o n ,  A r t i c l e  VIII, S e c t i o n  13, a n d  A S  46.15. T h i s  w o u l d  
be  s i m i l a r  t o  t h e  c o l l e c t i o n  a n d  e x p o r t a t i o n  o f  g l a c i a l  ice. T h e  
p r o v i s i o n s  o f  S p o r h a s e  v. N e b r a s k a  w o u l d  apply. A  s h o r t  d i s c u s s i o n  
of  t h i s  c a s e  a n d  its i m p l i c a t i o n s  is a t t a c h e d ,  e x c e r p t e d  f r o m  t h e  
d r a f t  r e p o r t  o n  i n t e r r e g i o n a l  w a t e r  t r a n s f e r s  b e i n g  w r i t t e n  b y  t h e  
W e s t e r n  S t a t e s  W a t e r  Co u n c i l .

M i k e  a n d  I a l s o  d i s c u s s e d  c o l l e c t i n g  r e v e n u e  f r o m  t h e  s a l e  of 
w a t e r .  H e  c o n c l u d e d  t h a t  a n e w  s t a t u t e  r a t h e r  t h a n  s i m p l y  a n e w  
r e g u l a t i o n  w o u l d  b e  n e e d e d  t o  a l l o w  A l a s k a  t o  c h a r g e  f o r  t h e  u s e  o f  
w a t e r  o r  t o  s e l l  w a t e r  as a r e s o u r c e  c o m m o d i t y .  P r e s e n t l y ,  AS  
4 6 . 1 5 . 0 2 0 ( b ) (4) a l l o w s  D N R  t o  p r e s c r i b e  f e e s  o r  s e r v i c e  c h a r g e s  f o r  
a n y  p u b l i c  s e r v i c e  r e n d e r e d .  S e l l i n g  w a t e r  a s  a c o m m o d i t y  w o u l d  go  
b e y o n d  t h i s  s t a t u t e  h o w e v e r  t h u s  a n e w  s t a t u t e  a d d r e s s i n g  a u s e r  o r  
s a l e  c h a r g e  w o u l d  b e  needed.

cc: M i k e  F r a n k
R o n  S w a n s o n
R e g i o n a l  W a t e r  O f f i c e r s



/  .-OTpiex u n d e r  c u r r e n t  c u t e  w a t e r  laws. T h r e e  a r e a s  of m a j o r  

i m p o r t a n c e  in t h i s  .-oqaril a r e  e x p o r t  r.tatutaa, l.'ihl iu i n t n r - M  

n r o t o c t i o n , a n d  a r e a - u r - c n g i n  p r o t e c t i o n .

1. E x p o r t  S t a t u t e s

T r a d i t i o n a l l y ,  w e s t e r n  s t a t e s  w e r e  f l e x i b l e  r e l a t i v e  t o  

c o n v e y a n c e  o f  w a t e r  from its n a t u r a l  l o c a t i o n  to any o t h e r  p l a c e  

of b e n e f i c i a l  use, p r o v i d i n g ,  h o w e v e r ,  t h e  c o n v e y a n c e  d i d  n o t  c r o s s  

s t a t e  l i n e s .  O u t - o f - s t a t e  c o n v e y a n c e  w a s  o f t e n  a l l o w e d ,  b u t  

c a r e f u l l y  r e s t r i c t e d .  T h e  r e s t r i c t i o n s  v a r i e d  fr o m  s t a t e  t o  s t a t e .  

In s o m a  i n s t a n c e s  s t a t e s  e n a c t e d  e m b a r g o  s t a t u e s  th a t  s t r i c t l y  

p r o h i b i t e d  w a t e r  export. T h e  s t a t e s  a s s u m e d  t h e  p o w e r  to r e q u i r e  

s u c h  r e s t r i c t i o n s  on the t h e o r y  t h a t  t h e  w a t e r s  of the s t a t e  w e r e  

o w n e d  b y  t h e  sta t e ,  o r  o w n e d  b y  t h e  " p u b l i c "  a n d  h e l d  by t h e  s t a t e .

T h i s  a s s u m p t i o n  w a s  c h a l l e n g e d  in a c a s e  i n v o l v i n g  a N e b r a s k a  

s t a t u t e  t h a t  r e s t r i c t e d  o u t - o f - s t a t e  e x p o r t  of w a t e r  t o  o t h e r  

s t a t e s  t h a t  r e c i p r o c a l l y  a l l o w e d  i m p o r t  of  w a t e r  into N e b r a s k a .  

In 1982, in  S p o r h a s e  v. N e b r a s k a  e x  rel. D o u r  l a s .10 t h e  S u p r e m e  

C o u r t  h e l d  t h a t  s t a t e  w a t e r  " o w n e r s h i p "  as a r t i c u l a t e d  u n d e r  

N e b r a s k a  l a w  w a s  a l egal fiction, and t h a t  water* t« a cinmmod | !n



i n t e r s t a t e  c o m m e r c e . ' 1'1 T h e r e f o r e ,  the C o u r t  a n a l y z e d  t h e  N e c r a s k a

10 . i t  t #
s t a t u t e  as o n e  w h i c h  d i s c r i m i n a t e d  a g a i n s t  i n t e r s t a t e  c o m m e r c e .

T h e  C o u r t  h a s  r e q u i r e d  a s t a t u t e  r e g u l a t i n g  the i n t e r s t a t e  m o v e m e n t

of a n  a r t i c l e  in c o m m e r c e  to r e g u l a t e  e v e n h a n d e c i y  a n d  t o  be

n a r r o w l y  d r a w n  to p r o m o t e  o n l y  p e r m i s s i b l l o c a l  i n t e r e s t s . '  T h e

N e b r a s k a  r e c i p r o c i t y  s t a t u t e  f a i l e d  the 1 st a n d  w a s  s n e k  d o w n

13
by t h e  S u p r e m e  Court.

R e l y i n g  o n  S n o r h a s e , a f e d e r a l  d i s t r i c t  c o u r t  in N e w  M e x i c o ,  

s t r u c k  d o w n  a N e w  M e x i c o  s t a t u t e  t h a t  p l a c e d  an a b s o l u t e  e m b a r g o
i

o n  o u t - o f - s t a t e  t r a n s f e r s  o f  g r o u n d  w a t e r .  T h e  c o u r t  p o i n t e d  o u t  

t h a t  g r o u n d  w a t e r  in N e w  M e x i c o  h a d  b e e n  t r e a t e d  as a c o m m o d i t y  for 

p u r p o s e s  o f  i n t r a s t a t e  t r a n s f e r  a n d  t h a t  N e w  M e x i c o  c o u l d  n o t  d e n y  

t h a t  s t a t u s  s i m p l y  b e c a u s e  a p a r t i c u l a r  t r a n s f e r  w a s  t o  a n  o u t - o f -  

s t a t e  m u n i c i p a l i t y .

T h e s e  i m p o r t a n t  r u l i n g s  c h a n g e d  t h e  w a y  i n t e r s t a t e  t r a n s f e r  

o f  w a t e r  w a s  v i e w e d  in t h e  W e s t ,  b u t  t h e y  d i d  n o t  p o r t e n d  the 

u n f e t t e r e d  p u r c h a s e  a n d  s a l e  o f  w a t e r  W e s t - w i d e .  S o m e  r e s t r i c t i o n s  

a r e  a l l o w e d .  Also, the S u p r e m e  C o u r t  a c k n o w l e  g e d  in S o o r h a s e  t h a t

4 •
th e  n a t u r e  o f  w a t e r  r e s o u r c e s  r e q u i r e d  a imewhat d i f f e r e n t  a n d

1 1 Id. a t  958.

12 P i k e  v. B r u c e  C h u r c h ,  Inc., 397 U.S. 137 ( 1970).

1 3 S p o r h a s e ,  458 U.S. 941.

1-1 C i t y  o f  El P a s o  V. R e y n o l d s ,  563 F. Svipp. 379 (D.M.M. 

1983), l a t e r  p r o c e e d i n g ,  597 F. S upp. (D.N.M 1984).



more c a r e f u l  c o m m e r c e  c l a u s e  r e v i e w  t h a n  t h e  t r a d i t i o n a l  nr lysis. 

T h e  C o u r t  s a i d  t h a t  p r o t e c t i o n  of t h e  p u b l i c  welfar<- .nd :he 

c o n s e r v a t i o n  o f  w a t e r  w e r e  l e g i t i m a t e  b a s e s  : o r  r g u )  . ng the 

t r a n s f e r  o f  w a t e r  r i g h t s .  It a l s o  s a i d  t h a t  a d e m o n s t r t  a r i d  

s t a t e  s h o u l d  b e  a b l e  to a s s e r t  a p r e f e r e n c e  f o r  its cir. -2ns in 

t i m e s  of w a t e r  s h o r t a g e .  F u r t h e r ,  the C o u r t  s u g g e s t e d  t h a t  if the 

s t a t e  h a d  a r e a l  p l a n  for u s i n g  its w a t e r  r e s o u r c e s ,  r a t h e r  than 

s i m p l y  a t h e o r e t i c a l ,  a n t i c i p a t e d  f u t u r e  n e e d ,  t h e  s t a t e  c o u l d  

e x e r c i s e  a l i m i t e d  p r e f e r e n c e  for in-s'tate use.

T h e  s t a t e s  h a v e  r e s p o n d e d  in d i f f e r e n t  w a y s  to S o o r h n s e . So m e  

s t a t e s  d i d  n o t  a m e n d  t h e i r  e x p o r t  s t a t u t e s  a f t e r  S p o r h a s e  w a s  

h a n d e d  down. In s e v e r a l  i n s t a n c e s ,  h o w e v e r ,  s t a t e s  c h a n g e d  t h e i r  

s t a t u t e s  t o  c o m p l y  w i t h  t h e  S p o r h a s e  d e c i s i o n .  N i n e  states, 

A r i z o n a ,  A r k a n s a s ,  C o l o r a d o ,  Idaho, K a n s a s ,  M o n t a n a ,  N e b r a s k a ,  N e w  

M e x ico, a n d  W y o m i n g ,  s p e c i f i c a l l y  a l l o w  o u t - o f - s t a t e  t r a n s f e r  of 

w a t e r  u n d e r  c e r t a i n  c o n d i t i o n s .  A l l  h a v e  p u b l i c  w e l f a r e  and 

c o n s e r v a t i o n  o f  w a t e r ,  a m o n g  o t h e r  t h i n g s ,  as  c r i t e r i a  t h a t  m u s t  

be c o n s i d e r e d  w h e n  o u t - o f - s t a t e  t r a n s f e r s  a r e  p r o p o s e d .  Fi v e  

s t a t e s  h a v e  s e t  u p  c o m p l i c a t e d  a d m i n i s t r a t i v e  p r o c e s s e s  b y  w h i c h  

o u t - o f - s t a t e  t r a n s f e r s  m u s t  b e  judged, o r  h a v e  r e q u i r e d  l e g i s l a t i v e  

a p p r o v a l  o f  s u c h  t r a n s f e r s .

1 5 S p o r h a s e ,  458 U.S. at 956.



K a n s a s  h a s  e n a c t e d  a n  unu s u a l ,  b u t  e v e n h a n d e d ,  t w i s t  on the 

a p p r o p r i a t i o n  d o c t r i n e .  Its s t a t u t e  s a y s  t h a t  if w n t e r  is to be 

d i v e r t e d  a n d  c o n v e y e d  m o r e  t h a n  a c e r t a i n  d i s t a n c e  fr o m  the p o i n t  

of d i v e r s i o n ,  r e g a r d l e s s  of  w h e t h e r  t h e  p o i n t  of  u s e  is in or  o u t  

of state, a c o m p l e x  a d m i n i s t r a t i v e  p r o c e s s  m u s t  be followed.

T h e r e  a r e  s t i l l  s o m e  s t a t e s  t h a t  p r o h i b i t  t h e  expt - of w a t e r  

or w h o s e  s t a t u t e s  c o n t a i n  a r e c i p r o c i t y  p r o v i s i o n  sir..- .ir to t h a t  

in the s t a t u t e  f o u n d  u n c o n s t i t u t i o n a l  in S p o r h a s e . F a r d l e s s  cf 

w h a t  a s t a t u t e  m i g h t  c u r r e n t l y  say, t h e  S p o r h a s e  stn ird is the 

s t a n d a r d  b y  w h i c h  s t a t u t e s  p e r t a i n i n g  to  i n t e r s t a t e  w a - t r a n s f e r s  

w i l l  be j u d g e d  i f  l e g a l l y  c h a l l e n g e d .

T h e  r e c o g n i t i o n  of w a t e r  as an  a r t i c l e  of  i n t e r s t a t e  c o m m e r c e  

s e ems t o  p r o v i d e  a s o l i d  f o u n d a t i o n  f o r  i n t e r r e g i o n a l  w a t e r  

t r a n s f e r s .  H o w e v e r ,  as p r e v i o u s l y  n o t e d ,  s t a t e s  can l e g i t i m a t e l y  

i m p o s e  s o m e  i n s t r u c t i o n s  t i e d  to c o n s e r v a t i o n  of w a t e r  a n d  

p r o t e c t i o n  o f  p u b l i c  w e l f a r e  i n t e r e s t s .  T h e  c o n s e r v a t i o n  

r e q u i r e m e n t s  m u s t  b e  b a s e d  u p o n  a p r a c t i c a l  e v a l u a t i o n  of t h e  n e e d  

b y  t:ie s t a t e  f o r  t h e  w a t e r .  A l t h o u g h  p u b l i c  w e l f a r e  i n t e r e s t s  w e r e  

n o t  d e f i n e d  b y  t h e  S u p r e m e  C o u r t  in S p o r h a s e , t h e y  w o u l d  p r e s u m a b l y  

i n c l u d e  at a m i n i m u m  h e a l t h  a n d  w e l f a r e  i n t e r e s t s  a n d  s t a t e  c o n c e r n  

for e n v i r o n m e n t a l  q u a l i t y -.

Also, t h e  S p o r h a s e  a n a l y s i s  d o e s  n o t  a p p l y  to w a t e r  d i v e r t e d  

p u r s u a n t  to  a c o n g r e s s i o n a l l y  a p p r o v e d  c o m p a c t  b e t w e e n  two o r  mo r e



states. F o r  e x a m p l e ,  u n d e r  t h e  Y e l l o w s t o n e  R i v e r  C o m p a c t  u n a n i m i t y  

of t h r e e  s i g n a t o r y  s t a t e s  is r e q u i r e d  b e f o r e  any o u t - o f - b a s i n  

t r a n s f e r  m a y  be made. W i t h o u t  the b e n e f i t  o f  a c o n g r e s s i o n a l l y  

a p p r o v e d  c o m p a c t ,  a p p l i c a t i o n  of t h i s  p r o v i s i o n  w o u l d  l i k e l y  

v i o l a t e  c o m m e r c e  c l a u s e  p r i n c i p l e s .  H o w e v e r ,  in T n t a k e  W a t e r  Co.

v J '-'e l l o w s t o n e  R i v e r  C o m p a c t  C o m m 1 n . 16 the ' inth C i r c u i t  C o u r t  of

A p p e a l s  h e l d  t h a t  c o n g r e s s i o n a l  a p p r o v a l  of the c o m p a c t  i m m u n i z e d  

its p r o v i s i o n s  f r o m  c o n s t i t u t i o n a l  c h a nl e n g e  u n d e r  the c o m m e r c e  

clau s e .  S i m i l a r l y ,  S p o r h a s e  d o e s  n o t  a p p l y  w h e r e  t h e r e  h a s  b e e n  

an e q u i t a b l e  a p p o r t i o n m e n t  o f  a w a t e r c o u r s e  by  the S u p r e m e  C o u r t  

p u r s u a n t  t o  its o r i g i n a l  j u r i s d i c t i o n .

In t h e  future, s t a t e s  m a y  c h o o s e  to  t u r n  m o r e  to 

c o n g r e s s i o n a l l y  a p p r o v e d  c o m p a c t s  w i t h  o t h e r  s t a t e s  a n d  e q u i t a b l e  

a p p o r t i o n m e n t s  as m e a n s  to  a v o i d  t h e  i m p a c t s  of t h e  S p o r h a s e  

d e c i s i o n .  A l t e r n a t e l y ,  s t a t e s  m a y  r e l y  on  c o n s e r v a t i o n  a n d  p u b l i c  

w e l f a r e  p r o t e c t i o n  i n t e r e s t s  t o  s e e k  g r e a t e r  c o n t r o l  of t h e i r  w a t e r  

r e s o u r c e s .

F u r t h e r ,  s o m e  o b s e r v e r s  b e l i e v e ,  t h a t  in an a p p r o p r i a t e  

f a c t u a l  s e t t i n g ,  t h e  S u p r e m e  C o u r t  m i g h t  be c o n v i n c e d  t h a t  the 

i n i t i a l  g r a n t i n g  o f  a n  a p p r o p r i a t i v e  w a t e r  r i g h t  for u s e  o u t - o f -  

s t a t e  is s o m e t h i n g  d i f f e r e n t  t h a n  the s a l e  of a v e s t e d  w a t e r  r i g h t  

for u s e  o u t - o f - s t a t e .  T h i s  is b e c a u s e  the i n i t i a l  a p p r o p r i a t i o n

1 6 769 F .2d 568 (9th Cir. 19.5), cert, d e n i e d . ____ U . S . ____

(1986).
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of w a t e r  is m a d e  u n d e r  a p e r m i t  'issued by i s t a t e  s u b j e c t  be 

w h a t e v e r  c r i t e r i a  • t h a t  s t a t e  imp o s e s .  It is n o t  a m a r k e t  

t r a n s a c t i o n  l i k e  t h e  s a l e  of  v e s t e d  w a t e r  rig h t ,  a n d  t h e  S o o r n a s e  

a n a l y s i s  m a y  n o t  ap p l y .

T h e  S u p r e m e  C o u r t  in S o o - h a s e  h i n t e d  a t  a n o t h e r  o p t i o n  w h e r e b y

s t a t e s  c a n  l e g i t i m a t e l y  t a k e  g r e a t e r  c o n t r o l  of c h e i r  w a t e r

17
r e s o u r c e s  b y  c i t i n g  R e e s e  v. S t a t e . T h i s  c a s e  i n v o l v e d  t h e  state'

a c t i n g  as a m a r k e t  p a r t i c i p a n t .  T h e  S u p r e m e  C o u r t  h a s  c a r v e d  o u t

a n  e x c e p t i o n  t o  t r a d i t i o n a l  c o m m e r c e  c l a u s e  p r i n c i p l e s  w h e r e  s t a t e s

a c t  as m a r k e t  p a r t i c i p a n t s ,  a c q u i r i n g  a s s e t s  t h r o u g h  t h e  u s e  of

t a x p a y e r s  m o n e y  a n d  d i s t r i b u t i n g  t h e  w e a l t h  d e r i v e d  f r o m  o w n e r s h i p

o f  t h o s e  a s s e t s  t o  s t a t e  citizens'. A l t h o u g h  n o  c a s e s  h a v e

d e v e l o p e d  t h i s  d o c t r i n e  w i t h  r e s p e c t  to w a t e r ,  i m p o r t a n t  c a s e s  h a v e

18
b e e n  d e c i d e d  i n v o l v i n g  s o l i d  w a s t e  d i s p o s a l .  I n  a l l  of those, the 

c i r c u i t  c o u r t s  of a p p e a l s  h a v e  h e l d  t h a t  w h e r e  a s t a t e  h a s  s p e n t  

t a x p a y e r s  m o n e y  a n d  d e v e l o p e d  i n f r a s t r u c t u r e  f o r  a g a r b a g e  dump, 

it h a s  t h e  r i g h t  to r e f u s e  a c c e s s  t o  t h a t  d u m p  to t h o s e  h a u l i n g  

i n t e r s t a t e  g a r b a g e .  R e l y i n g  o n  t h e  r e a s o n i n g  o f  t h o s e  ca s e s ,  N e w  

M e x i c o ,  w i t h  100% s t a t e  f i n a n c i n g ,  b u i l t  a r e s e r v o i r  a n d  s t o r e s  

w a t e r  in t h e  r e s e r v o i r  t h a t  is a p p r o p r i a t e d  in t h e  n a m e  of t h e  

s t a t e .  S t a t e  o f f i c i a l s  o p i n e  that, r e g a r d l e s s  of S p o r h a s e , s u c h  

w a t e r  is u n a v a i l a b l e  f o r  o u t - o f - s t a t e  u s e  u n l e s s  M e w  M e x i c o ,  in its

1 7 S p o r h a s e ,  458 U.S. at ____ .

1 3 [ D u M a r s  a r t i c l e  to be p u b l i s h e d ]
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u n f e t t e r e d  d i s c r e t i o n ,  c h o o s e s  to a l l o w  t h e  w a t e r  to b e  u s e d  ou t -  

1 9
o f - s t a t e .

In s u m m a r y ,  t h e  p r i n c i p l e s  u p o n  w h i c h  t h e  a p p r o p r i a t i o n  

d o c t r i n e  is b a s e d  i m p o s e s  no s p e c i a l  b a r r i e r s  to t h e  i n t e r r e g i o n a l  

t r a n s f e r  of water. T r a d i t i o n a l l y ,  h o w e v e r ,  s t a b e s  a c t e d  to 

r e s t r i c t  t h e  d i v e r s i o n  o f  w a t e r  for u s e s  o u t s i d e  t h e i r  b o r d e r s .  

In 1982 t h e  S u p r e m e  C o u r t  h e l d  in S p o r h a s e  t h a t  w a t e r  is a n  a r t i c l e  

in i n t e r s t a t e  c o m m e r c e  a n d  t h a t  c o m m e r c e  c l a u s e  p r i n c i p l e s  t h a t  

p r o t e c t  t h e  fr e e  fl o w  of  t r a d e  b e t w e e n  s t a t e s  a p p l y  to s t a t u t e s  

g o v e r n i n g  i n t e r s t a t e  w a t e r  use. T h e  Co u r t ,  h o w e v e r ,  r e c o g n i z e d  

s o m e  e x c e p t i o n s  to t h e  c o m m e r c e  c l a u s e  a n a l y s i s ,  and t h e r e  are 

o t h e r  l i m i t e d  c i r c u m s t a n c e s  u n d e r  w h i c h  a s t a t e  m a y  a c t  to p r o t e c t  

its i n t e r e s t  in u s e  o f  w a t e r  w i t h i n  t h e  s t a t 2 , as o p p o s e d  to o u t -  

o f - s t a t e  use. In a n y  e v e n t ,  p r o p o n e n t s  of i n t e r r e g i o n a l  t r a n s f e r  

p r o j e c t s  m u s t  f o l l o w  s t a t e  l a w  g o v e r n i n g  i n t e r s t a t e  w a t e r  

t r a n s f e r s ,  p r o v i d e d  t h a t  s u c h  l a w  is c o n s i s t e n t  w i t h  S p o r h a s e  and 

r e l a t e d  ca s e s .

2. P u b l i c  I n t e r e s t  C r i t e r i a

In a d d i t i o n  to a m e n d i n g  e x p o r t  s t a t u t e s ,  s o m e  s t a t e s  h a v e  

r e c e n t l y  a c t e d  to  f u r t h e r  p u b l i c  i n t e r e s t  p r o t e c t i o n  u n d e r  s t a t e  

w a t e r  law. I n c r e a s i n g l y ,  s t a t e  w a t e r  la w s  r e g u l a t i n g  t r a n s f e r s

[ D u M a r s  s p e e c h  at S y m p o s i u m ]
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DEPARTMENT OF FISH AND GAME

July 21, 1987

333 RASPBE/WY HOAO 
a n c h o rA U G . ALASKA M S IH J M  
PHONE' f90711£44S41

Ms. Mary Lu Harle
Alaska Department of Natural Resources 
Water Management 
Pouch 7-005 
flnchov'ACP, AV QQ510

Re: Interstate Water Transfer

Per the attached article from "U.S. Water News," I am curious whether 
your agency has been 1n contact with the Alaska Congressional delegation 
and/or the Western States Water Council regarding' interstate water 
transfers.

I do not know whether or how "demonstrated instate need" was defined by 
the U.S. Supreme Court decision 1n Sporhase v. Nebraska. However, I 
would suggest that 1t would be in the Interest of the state of Alaska to 
determine whether federal legislation is required to insure that the 
definition of "a demonstrated instate need" (for water) encompasses 
instream flow reservations l£ addition to out of stream flow 

appropriations.

Because Alaska contains cne third of the nation's freshwater, 1t 1s 
likely that any legislation that passes on this topic will affect us.

Also, please send me a copy of the Sporhase case if you have one.

Thanks.

Sincerely,

Christopher Estes
Statewide Instream Plow Coordinator. 
Research and Technical Services 
Division of Sport Fish 
(907) 267-2142

Attachment
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Water transfers are inevitable
f l y  L o r o n  S r h m i l  

N o h r m k *  S l u l v  S e n a t o r  
C ’ m m n i n l  m s i k o t m u  ol w a l e i  

• i - p i v i e n t l  o n *  o f  i h t  m o » l  * m o -  
c h a r g e d  i c s u u t c *  m a n a g e  

r n t n i  i i t w o  » v , r  t o  fact -  t h *  c i l i s e n s  
“ " I  t l e c t t i j  o fTic ia l*  o f  N « b i ' * a k a  
■!*ny a r t  r a n c m n a d  a o o u l  p o i l i b l *  

d u m * . *  i o  i h *  e n v i r o n m e n t :  o t n e i ■ 
• « t r  l n » l  U r m c r  i  n n d  r a n e h t r t  w i l l  
t>* i* fl  l i t e r a l l y  h i j f h  a n d  d r y ;  o l h e r i  
kifr .ply f i l ( m a u c h  t r e n f e r s  e r e  n o t  
v r o n o m i c o l l y  o r  p h y s i c a l l y  f t s s i b l e  

w h i l t  t h e s e  c e n c e r n s  ■ r «  l e g i n -  
m o t * ,  t h e y  s h o u l d  n o t  c o m b i n e  t o  i n '  
t i m i d i t c  t h o se  o f  u i  i n  p o i i t i o n i  o f  
r e s p o n s i b i l i t y  f r o m  s t u d y i n g  t h «  i s-  
i v *  m - d * p t h .  r e v i e w i n g  o u r  o p t i o n ! ,  
m d  p r o d u c i n g  * m « d l u m -  t o  l o n g  
r m , t  p i t n  f o r  ‘ b e  m a n a g e m e n t  o f  
o n *  o f  o u r  m o s t  v i l u t d  r e s o u r c t t  

L 8  M S ,  w h i c h  1 I n t r o d u c ' d ,  w a i  
p a s t e d  t h i i  y u r  b y  t h t  N e b r a s k a  
L r g i t i i t u r *  t o  a u i i i  t h *  c u r r e n t  I t -  
g i l .  e n v i r o n m e n t a l ,  a n d  e c o n o m i c  
f r a m e w o r k  f o r  w a t t r  m a r k e t i n g .  a n d

[individual sta tes are 
no longer free to pro­
hibit the interstate  
transfer o f w ater, ab­
sent a dem onstrated in ­
state need.

. i l i v i i l )  b*  i n  t u i  pi vm a n d .  t h e i v l i - i i - .  
c u n t n b u t u  e v e n  f u r t h e r  cn t h e  d u -  
p i c u c d  u c n o m v

T h *  t O  M S  p i o c c i i  w i l l  h o p e f u l l y  
p i o v i d *  a t o u n d  d t i c i x i o n - i n a k i n g  
f i a m e w m k  f i o m  w h i c h  t o u n d  p o l i c y  
c o n  c r n o n o t c  A n d  i f  i n l e r a t a t *  t r o n e -  
f e l l  o f  w a t t r  a r a  i n e v i t a b l e .  *» f f * * l  
t h e y  b i o .  * v * i y  < f f o r i i h o u l d  b * m u d *  
t o  e n a u r e  l u c h  t r a m f c r c  a r t  c a r r i e d  
o u t  i n  a  m o n n e r  t h a t  u  e n v i r o n m a n -  
t a l l y  s o u n d ,  a c o n o m i c a l l y  f c a n b l a ,  
i n d  e q u i t a b l e  t o  a l l  p a r t i e s  e f f e c t e d

S t i ' i l ' *  S t  h m il  n N e t m - S a  / ' /  M
, t u n  i t  c h w n n u ii i '/  ih r  Srxn/Wwr» 0 -*" 
t u i l i t i  mi N u iu ra l M i lo u n r i

A g r i c u l t u r a l  w a t e r :  S a l a a b l a  c o m m o d i t y ,  v a l u a d  l u t u r o  r a a o u r c o  —  o r  b o t h ?

Water is too valuable for the future to sell today

t o  i d e n t i f y  t h e  v a r i o u s  p o s i t i o n s  n n d  
r o l e s  t h *  S t a t t  o f  N e b r a s k a  c o u l d  
t a k e  to  t h i s  a r e a .

L B  M S  ( t e e s  m u c h  o p p o s i t i o n ,  
e v e n  t h o u g h  i t  d o e s  n o t h i n g  m o r e  
t r . i . i  p r o v i d e  f o r  a  s t u d y  o f  t h i  w a t e r  
m a r k e t i n g  i s s u e  M a n y  people i n  N o -  
c . - i s u i  u m p l y  f e e l  t h a t  i t  i s  o u r  w a ­
t e r .  t h a t  w e  c a n  d o  — o r  n o t  d o  — w i t h  
i t  a s  w *  tec  f i t ,  a n d  t h a t  t h e r e f o r e  w e  
a r . o u i d  n o t  e v e n  d i s c u s s  t h *  p o s s i b i l ­
i t y  o f  t r a n s f e r r i n g  w a t e r  t o  o t h e r
• t a l e s ,  l a  m y  o p i n i o n ,  t h i s  i s  u v e r y  . -    .  --------------
d a n g e r o u s  p o s i t i o n  l o  t i k e ,  p a r t l c u -  1  ***** P u r c h a s e r s ,  b e c a m e  o f  t h t  po a -

B y  B r y c n  N e i d i g  
P r e s i d e n t  

N e b r a s k a  f a r m  b u r e a u  F e d e r a t i o n  
I n  1 9 4 9 ,  m y  f a m i l y  t u c k  a n  a x -  

t e n d e d  v o c a t i o n  t h r o u g h o u t  t h a  
w e s t e r n  U n i t e d  S t a l e * .  A s  w * p r o -  
p a r e d  t o  d r i v e  a c r o s s  t h e  M o j a v *  D a-  
i c r t ,  w *  s t o p p e d  a t  a  f i l l i n g  s t a t i o n  t o  
fi l l  o u r  w a t e r  b a g  W e  h a d  t o  p a y  f o r  
t h a t  w a t e r .  A a  a  ‘. t a n e g e  N e b r a s k a  
f a r m  b o y ,  I  c o u l d  h a r d l y  c o m p r e h e n d  
w h y  i n y o n u  w o u l d  e i t h e r  c h a r g e  f o r  
o r  p a y  f o r  w a t e r .

Now-  i n  1 6 8 7 ,  w e  i n  N e b r a s k a  h a v e  
s e e n  l e g i s l a t i o n  i n t r o d u c e d  t o  e n a b l e  
u s  a s  a  s t a t a  a n d  a s  I n d i v i d u a l s  t o  
s e l l  o u r  w a t e r .  T h o s e  w h o  a d v o c a t e  
t h i s  a p p r o a c h  h a v e  a r g u e d  t h i s  
w o u l d  b e  o n *  w a y  i n  w h i c h  t o  i m ­
p r o v e  t h e  f i n a n c i a l  c o n d i t i o n  o f  t o m e  
f e r t r . e r s .  B u t  s h o u l d  w e  b e  w i l l i n g  t o  
s e t )  o u r  s o u l s  f o r  3 0  p i e c e s  o f  s i l v e r ?

N e b r a s k a  F a r m  B u r e a u  F e d o r a -  
l i o n  n a s  a  l o n g - s t a n d i n g  p o l i c y  t o  d e ­
v e l o p  N e b r a s k a ' a  w a t e r  r a s o u r c o t  t o  
t h e  g r e a t e s t  b e n e f i t  f o r  t h a  e i t i u n s  
o f  t h a  s t a t e .  W e  h a v e  g r e a t  r e s e r v a ­
t i o n ! ,  h o w e v e r ,  a b o u t  t h e  c o n c e p t  o f  
s a i l i n g  w a t e r ,  p a r t i c u l a r l y  t o  o i st -o f-

c o n c v p t  p r e s e n t s  n o t  j u s t  t o  a g r i c u l ­
t u r e .  b u t  t o  a l l  N e b r a s k a n a .

T h a  i d e a  o f  s e l l i n g  w a t t r  h a »  
b r o u g h t  t o  t h t  f o r e f r o n t  a  n u m b v r  o f  
l e g a l  a n d  s o c i a l  q u e s t i o n s  w h i c h  
n e e d  f u r t h e r  r a e a a i  c h  a n d  d e c u m a n -

Both su rface  w ater and  
groundw ater are m ore  
valuable to us in  the fu- 
ture than an y  price w e  
could curren tly  rece iv e .

e c o n o m i c  d e v e l o p m e n t  t o m o r r o w ,  

R e a c t i o n  t o  t h t  i m m e d i a t e  is  n o t  a l ­
w a y s  i n  o u r  l o n g - u r m  b e s t  i n t e r e s t .

W i t h  t h e  l a r g e s t  p o r t i o n  o f  t h o  
w o r l d - f a m o u s  O g a l l o l u  A q u i f e r  u n ­
d e r l y i n g  t h e  s t a t e  o f  N e b r i m k x ,  
p e r h a p s  w *  s h o u l d  r s c o g n i i e  ( h u t  w *  
r e a l l y  d o  h o l d  t h i s  g r e a t  n s i u r u l  r e ­
s o u r c e  I n  t r u s t ,  n o t  o n l y  f o r  N e ­
b r a s k a n * ,  b u t  f o r  a l l  p e o p l i  t

W e  a r t  f i r m l y  c o n v i n c e d  t h a t  b o t h  
s u r f a c e  w a t e r  a n d  g r o u n d w a t e r  a r e  
m o r e  v a l u a b l e  t o  u a e  In  th«  f u t u r e  
t h a n  a n y  p r i c e  w t  c o u l d  c u r r e n t l y  r e -  
e a l v t ,  e i p a c l a t l y  f o r  a  s t a t e  s u c h  a s  
N e b r a s k a ,  w h i c h  n e e d s  t o  d l v a r t i f y  
I t s  i c o n o m y .  I f ,  a a  t h *  p r o p o n e n t s  o f  
t h a  s a l t  o r  w a t e r  a r g u e .  N e b r a s k a * !  
w a t e r  l a  n u d a d  i l a e w h e r t - f o r  i n ­
d u s t r y ,  w a  i n v i t e  I n d u s t r y  i n c o m e  t o  
o u r  s t a t e ,  e s t a b l i s h  t h e i r  b u s i n e s s  

h e i e ,  a n d  s h a r e  i n  t h a  g ro w th .

t a t l o n .  N u m e r o u s  f a c t u a l  a n d  m y t h i ­
c a l  p e r c e p t i o n s  o f  o u r  w a t a r  
r e s o u r c e s  n e e d  t o  b t  r e s o l v e d  b e f o r e  
N e b r a s k a  c o n x i d a r i  s o i l i n g  I t s  w a t a r .

L o o m i n g  o v e r  t h i a  e n t i r a  d e b a t e  i i  _

t h .  t r a d i t i o n a l  p a r c a p t i o n  t h a t t h a t r * - ” .* A l V l t f a l t . - i O W t  m l k . i  | i * t s a h W -  -
^  W|M|y flnc Ijflj-J

l a r i y  i n  v i e w  o f  t h e  1 9 8 2  U n i t e d  M 
S t a t e s  S u p r e m e  C o u r t  d e c i s i o n  i n  \  
S p e i h s s e v .  N e b r a s k a .

W h i l e  m a n y  f a c o u  o f  t h e  S p o r h a s e  
d e c i s i o n  i s m s i n  u n c l e a r  o n d  w i l l  
h a v e  so wait  f o r  f u r t h e r  j u d i c i a l  e l a b ­
o r a t i o n .  o n e  m e s s a g e  c o m e s  a c r o s s  
d i s t i n c t l y :  I n d i v i d u a l  s t a t u  a r e  n o

s i b l e  l o n g - t e r m  c o n s e q u e n c e s  t h i s

i s  a n  a x c i s s  o f  w a t e r  e n d  t h a t .  I f  e l t i -  
v i  i  d o n ' t  u s e  i t ,  t h a y ' l l  l o t a  i t .  T h t  
c o n c e r n  o f  o u r  m e m b e r s  h o w e v e r ,  ia 
t h a t ,  o n c a  w a  l o a s  i t  o r  t o l l  i t ,  c a n  w e  
a v e r  g a t  i t  b a c k  i f  w e  n e e d  t t 7  I n  
o t h e r  w o r d a .  w h a t  m a y  b o  c o n a i d e r a d  
a a  “ a x e t s s "  o r  " s u r p l u a "  w a t t r  t o d a y  
m a y  b e  v i t a l  f o r  a g r i c u l t u r e  a n d

m o a t  p r e c i o u s  r e s o u r c e s ,  r a t h e r  t h a n  
t o  s i m p l y  t u r n  i t  i n t o  n o t h i n g  m o r e  
t h a n  a  c o m m o d i t y  t o  b t  b o u g h t  a n d  
t o l d .  T o  d o  o t h t n v i t a  i a  s h s r l t i g h t t d ,  
I f  n o t  d o w n r i g h t  I r r e s p o n i i b k .

l - y t v  N iU i l i  A e i  Sera  
/W /w  S u r r a *  F t d t r w « »  f *  m i l f  tU  v n ir i .

Freshwater Perspective j
Water plans can allow for present and future needs

T h e  a g r i c u l t u r a l  e c o n o m i e s  o f  t h o
l o n g e r  fre t  t o  p r o h i b i t  t n t  m t « r s i a t b  . x  n a t i o n  a r a  s h i f t i n g  d r a m a t i c a l l y  
t r » n a-e f*8f*l ‘cTTerT
t l r a t c d  i n . i i m  n e e d  F u r t h e r m o r e ,  , d u a t r y  s h i f t s ,  s o  d o e a  i t s  p o l i t i c a l  
f i ^ T h s  t r s n i f s r  w  « r a  t o  t a x e  p l a c c . - v -  c l o u t .  N t b r a s k a  h a s  b t * n  g r a p p l i n g
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a b s e n t  s  d e m o n-  \ L  a n d ,  i t  t h *  e c o n o m i c  b a s e  o f  a n y  i n -  
i d  F u r t h e r m o r e ,  . . d u s t r y  s h i f t s ,  s o  d o e s  i t s  p o l i t i c a l

t h e r e  is  no p r o v i s i o n  t l f r n f t U j T I n  t h  
I i .  i - . l l  w c JTd r e q u i r f  I n *  p a y m e n t  

o f  co m p e n s a t i o n . " "
V r j - e o  i n  t f i i s  l i g h t ,  t h *  L B  M S  

p r a c t i s m s y  p r o v i d e  s o m t  p r o t e c t i o n  
f r o m  c o t - o f - s t i t *  t r a n s f e r s  o f  w a i * r ,  
p a r t i c u l a r l y  u n c o m p e n s a t e d  t r a n s ­
f e r s  i f N i b r a s k a  d i l i g a n t l y  a s s o s s o a  
a n d  o o c u m i n t s  i t s  c u r r e n t  a n d  a n t i c -  
i p a i i d * a t « r  n t « d s .

N « b r s i k a  Is  for t u n a t *  i n  t h a t  i t  t n -  
j C y s  s b u n d a n l  s u p p l i e s  o f  h i g h  q u a l -  
, 1,  p e « n d w i t l f , T h *  l i o n  t s h s r *  o f  
t h i s  - k i r  is  l o c a t e d  m  t h e  S a n d h i l l s  
r t g ia r .  of  t h *  h i m ,  w h i c h  p r o v i d e s  
r s p ' d  rec htr g#  o f  t h *  u n d e d y i n g  
i q u - f i r b u t  is  o n l y  m s r | i n a l l y  s u i t  
s o l *  ‘ -r  c r o p  p r o d u c t i o n  I f  s u r p l u s  
w ate r  ( a n  b s  t r a n s f e r r e d  t o  a n  a r e a  
e f i n o a i H ,  t h m  I  a m  c o n r i d e n t  t h *  
e c u r t s . i l n « i  o u r  o w n  s * n t »  o f  e q u i t y ,  
w i . i  nas p e r m i t  u s  t o  d o  o t h t r w i s *  

T m  • a t t a r  o f  c o m p e n s a t i o n  i t  s ec  
or .e s r y ,  b u t  s i g n i f i c a n t  N i t r s s k a  
f a r m i r s  a n d  r a n t h e r a ,  m a n y  o f  
. ► a m  a r t  l u f f c r i r j  f r o m  s e v e r *  
f m i m i a l  h a r d s h i p s ,  s h o u l d  a t  l e a n  
n y ■ i  ib s  c h s i c e  o f  a l l o w  m g  t h e  d i v t r -  
i . e n ( f a  p o r t i o n  o f  t h t  w a t e r  l o c a t e d  

t h * *  i t n d  i n  o c h a n g t  f o i  m o n e  
i j - j  • a m p y n t t u o n -  o i  i n t v  c a n  r o n  
l . r . d a  ul* i t t A g r o w  c r o p s  t h a t  d i i y

w i t h  t h i s  i s s u s  o v e r  s i n c e  r e a l i s i n g  
t h a t  l u  w a t t r  s u p p l i e s  w e r e  m o r e  
v a l u a b l e  t h a n  J 1 . 3 0 - p * r - b u s h a l  c o r n  
a n d  S 3 - p c r - b u a h e l  w h e a t .  A t  N e ­
b r a s k a  - S e n a t o r  L o r a n  S c h m i t  h a s  
s a i d ,  " , . .  I f  t h e  w a t e r  w *  p o u r  o n  
c r o p s  i s  m o r e  v a l u a b l e  t h a n  t h e  c r o p  
i t s e l f ,  t h e n  I  b a l i e v o  t h *  ( I m i  h a t  
c o r n s  t o  c o n s i d e r  ( h e  p o s s i b l i t y  o f  
m i k i n g  s o m e  m o r . j y  s e l l i n g  w a t e r . ”

S e n a t o r  S c h m i t  b r i n g s  u p  * s i g n i f i ­
c a n t  a n d  t a n t i t i v a  p o m e  H o w  c a n  
s t a t e s  b a n a f i t  f r o m  t h e  C h a n g i n g  
e c o n o m i c s  o f  t h e  W e s t ?  T h e  i n c r e a s ­
i n g  n e e d  f o r  w a t e r  s u p p l i e s  b y  W e s t ­
e r n  c i t i e s ,  s l o n g  w i t h  t h e i r  a b i l i t y  t o  
p * y  i r p  d o ' l a r  f o r  t h o s e  s u p p l i e s ,  i s  
f e s t e r i n g  t h a  r e a l l o c a t i o n  o f  w a t a r  
f r o m  a g r i c u l t u r e  t o  m u n i c i p a l i t i e s .  
E x p a n d i n g  u r b a n  a r e a s  m a y  o s c o m t  

t h e  n e w  b u m p e r  c r u p  o f  t h e  W * a t .

T h e r e  a r e .  h a w a v e r ,  m a n y  p e o p l e ,  
p a r t i c u l a r l y  t h e s e  i n  t h i  a g r i ­
c u l t u r a l  c o m m u n i t y ,  w h o  d e c r y  ‘' s a i l ­
i n g  N e b r a s k a ' a  f u m / t . "  C o n c e r n  f o  
c u s e a  o n  r a m i O c s t i o n a  t u c h  a a  
g r o u n d w a t e r  d i p l e t i o n .  d e c l i n i n g  r e a l  
e s t a t e  v a l u t a ,  r e d u c e d  p r o p e r t y  u j  in­
c o m e  a n d  t h a  d e c l i n e  c f  m a n y  r u r a l  
c o m m u n i t i e s  t h a t  c o u l d  o v t u r  i f  
i e i  m a r s  b t g m  t o  t a l l  I b e i r  w J U r n g h U

T h t a *  a r a  I m p o r t a n t  - o n c o n u  l h a t  
m u s t  b a  e x a m i n e d .

Y e t  W t s t t r n  w a t e r  l a w ,  I l k a  W e l t -  
« r n  e c o n o m i c a ,  i a  c h o n g i n g .  T h e  S u -  
p r e m i  C o u r t  c a a e  o f  S p o r h a s e  v .  
N a b r o a k s  s t o l e s  t h a t  w a t e r  i s  a n  a r ­
t i c l e  o f  c o m m e r c e  a n d .  u  a u c h ,  c a n ­
n o t  b e  p r o h i b i t e d  f r o m  b e i n g  a a n t  
a c r o s s  s l a t e  t i n e a .  T h a  C l  P a s o  *.  
R e y n o l d s  c a t *  p e n d i n g  I n  d u t r i c t  
c o u r t  c o u l d  f u r t h e r  a n c o u r s g a  t h a  I n -

A thoughtful p lan can  
accom m odate both the  
present and the future, 
avoiding the need  to 
m ake rigid 'either-or* 
decisions.

i i n t a t a  t r a n s f e r  o f  w a t e r .  T h i a  c a s t ,  
w h i c h  i n v o l v e *  t h a  r i g h t  o f  T e x t *  t o  
d r i l l  3 2 <  w o J I i  j u s t  a c r o s s  t h a  b o r d e r  
i n  N e w  M e x i c o  t o  p r o v i d e  w a t e r  f o r  
t h e  p e o p t *  o f  E l  P e M , s t a t e *  t h a t  t h a  

n e e d  o f  E l  r e t o ' t  c i t i t t n s  f o r  w a t e r  
t a k a s  p r e c e d e n t *  o v e r  N r , w  M e x i c o ' *  
o w n e r s h i p  -  a  r a t h e r  s i g n i f i c a n t  
s t a t e m e n t .

T h a  < a v * a t  I n  t h a  C l  P a s o  r u l i n g  ia 
l h a t  C l  F a s o ' s  u s e  o f  N » w  M t i i c o  w a ­
r n -  c a n n o t  t h r a i i , n  t h a  h e a l t h  a n d  
w e l f t r t  o f  N * w  M a a i c o ' t  c i t i s e n s .  
N e w  M e x i c o ,  t h e r e f o r e ,  i l  c a r e f u l l y

• m a t i n g  a n d  q u a n t i f y i n g  i t s  f u t u r e  
w a t e r  r e q u i r e m e n t s  i n  o r d *  t o  p r o -  
t a c ;  t h o s e  r o a o u r c e i  t r u l y  n i e d « d  b y  
t h e  a t a t o .

O n e  o f  t h *  i m p o r t a n t  b y p r o d u c t s  
o f  t h e s e  c o u r t  e t i e t  h a s  b u s  t h t  d e ­
v e l o p m e n t  o f  l o n g - r a n g e  s u t a  w a t e r  
p l a n a ,  w h i c h  i n  t h a  a n d  m a y  p r o v i d e  
t h t  e n l y  r e a l  m a e n a  o f  p r o t e s t i n g  l o ­
c a l  w a t a r  r e a o u r c i i .

A a  a t a t s e  b e g i n  t o  o w c s i  a n d  q u a n t ­
ify  t h e i r  f u t u r e  w a t a r  n eeds ,  t h e y  c a n  
b u i J d  i n t o  t h a t *  p l a n t  t h t  f l e x i b i l i t y  
n e e d e d  t o  r e s p o n d  t o  c u r r e n t  e c o n o m i c  
r e a l i t i e s  a t  w e l l  a s  f u t u r e  t o o t i n g e r v  
c i c i .  A  t h o u g h t f u l  p l a n  can  a « o m m »  
d a t a  b o t h  t h a  p r e s e n t  a n d  th e  f u t u r e ,  
a v o i d i n g  t h *  n e e d  t o  m i k e  r i g i d  
" e i t h e r - o r "  d o d a i o m

T h e  t r u a  p o t e n t i a l  e/Toti  o f  w a u r  

m a r k a t l n g  o n  a g r l c u l t u n  M o d s  t o  b e  
k e p t  ir.  p o n p t c t i v j .  A g r r u h u r t  h s l d s  

t h a  r i f h t s  t o  8 5  p e r c e n t  c f  ths w a t e r  i n  
t h e  w t i t ,  a n d  a  y i * l d  o f  or.’. r  a b o u t  1 0  
p e r c e n t  o f  t h a t  w a t e r  -*cu!d p r o v i d e  
s u f T c s e n l  a d d i t i o n a l  s u p p l i e s  I n t o  t h e  
S l t t  c e n t u r y .

T h *  r i l l  q u e a t l e n  i s  n- • • ' h e t h e r  
a g r i c u l t u r e  w i l l  l u r v i . e ,  w * t * r  
m a r k i t l n g  — I t  w i l l ,  P e r d A U g a -  
w i s e ,  u r b a n  n e t d a  a r e  n e t  | t r ( ,  
e n o u g h  t o  t h r e a t t n  t h a  a g n i u l t u r a )  
i c o n o m y  a s  a  w h o l s .  ? h * J c r i t i i a i  
q u e s t i o n  f o r  t h e  f u l u r s  c f  •  i r V u l t u r  s 
i t  h o w  e l T e e t i v i l y  a n d  e t f i t a n t l y  i t  
u s e i  t h a  r e m a i n i n g  7 5  p e . c e ^ L


