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Protest

Dam Safety

Reviews and inspects dams and
responds to emergencies in the event
of a disaster. Construction of new
dams will begin in FY93.

Hydrologic Survey

Collects and disseminates information
on Alaska's surface and ground waters.
Hundreds of streams and millions of
lakes have yet to be added to data base.
Includes a cooperative program with
US Soil Conservation Service to
improve snow fall data in arctic
regions.

Water Rights

Adjudicates water rights applications
associated with the use of water for
domestic, commercial and industrial
needs. Enforces compliance on water
users in Alaska now taking large
quantities of water without

authorization. Participates in land and

water resource plans.

BeoMI

Protects lives and property
from possible dam failures.

Provides information vital to
public health and economic
development. The arctic snow
survey may revolutionize
human understanding of arctic
environments thus allowing
more oil and gas exploration
and development.

Authorizes the use of water
while protecting the public
interest. Provides increased
revenues and increased
collection of water data related
to site-specific hydrology and
the availability, use and
distribution of water.

Water Management Policies and Procedures

Develops and promulgates Alaska's
first comprehensive water
management policy. Develops,
publishes and holds public hearings on
Alaska's fiist statewide water
management strategy organized by
hydrological unit.

Title Navigability

Establishes and protects the state’s
title to submerged lands and access to
millions of acres of uplands. The
emphasis is to identify and claim title
to all remaining, but currently
unclaimed, navigable water bodies
before the state land selection process
is concluded.

Gives guidance to and provides
context for water management
decisions. An organized
strategy allows public input
into water management
decisions.

Increases the total upland acres
the state can select. It also
protects access for recreation
and commerce.
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NOTICE OF PROPOSED CHANGE IN THE
REGULATIONS OF THE DEPARTMENT OF NATURAL RESOURCES

Notice is given that the Department of Natural Resources, under the authority of AS
46.15.20, proposes to adopt, amend or repeal regulations in Title 11 and Title 93 of
the Alaska Administrative Code, dealing with filing fees, state water policy, and
water ights to interpret and implement AS 46.15, as follows:

Amendments are proposed for 11 AAC 05.010 (a) to add or charge application fees for
water use, permit extensions, temporary water use, and glacier ice. An amendment
Is proposed to adopt a new article and section in Chapter 93, Article 1., section 10.,
State Water Policy. An amendment is proposed for 11 ACC 93.970 to define when
a water use would "unduly affect” an existing water right. State water law protects
existing water rights against such impacts by later applicants. 11 AAC 93.970 is also
being amended to clarify the definition of a "significant amount of water." An
amendment to correct an error is proposed for 11 ACC 93.210. It will allow
temporary water use permits to be issued for uses that are "significant" (defined by
quantity) but short term (not more than five years). Ifa use is not "significant," no
permit is necessary. In addition this section is being amended to allow for an
extension of a temporary water use permit for an additional five years. 11 AAC 93
Is also being amended to include a section outlining the state water policy.

Notice is also given that any person interested may present oral or written comments
relevant to the proposed action at hearings to be held in Anchorage, Fairbanks and
Juneau. The Juneau hearing will be held in the Southeast Regional Office’s
conference room A, on the Fourth Floor, 400 Willoughby Avenue on February 28,
1992. The Fairbanks hearing will be held at the Northern Regional Office, 3700
Airport Way, in the main conference room, on March 4,1992. The Anchorage hearing
will be held at the Frontier Building, 3601 C. Street, room 336 on March 3, 1992.
Each hearing will be held from 11 am. to 2 p.m. and might be extended to
accommodate those present before 2 p.m. who did not have the opportunity to testify
earlier. In addition, written comments may be sent to Director, Ric Davidge, Division
of Water, Department of Natural Resources, P.O. Box 107005, Anchorage, Alaska
99510-7005, to be received no later than March 20, 1992.

This action is not expected to require an increased appropriation.

Copies of the proposed regulations may be obtained upon written request to the
Division of Water at the above address or in person from the division’s Northern
Regional Office (3700 Airport Way, Fairbanks), Southeast Regional Office (400
Willoughby Avenue, Forth Floor, Juneau) or the Southcentral Regional Office ( 3601
C Street, Room 822, Anchorage).

After the end ofthe comment period, the Department of Natural Resources will either
adopt these or other proposals dealing with the same subject, without further notice,
or decide to take no action on them.
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TITLE 11. NATURAL RESOURCES

Part 1. Office of the Commissioner (11 AAC 03--11 AAC 06)

PART 1. OFFICE OF THE COMMISSIONER.
Chapter

05. Fees for Department Services (11 AAC 05.010--11 AAC 05.900)

CHAPTER 05. FEES FOR DEPARTMENT SERVICES.
Section
010. Fees

11 AAC 05.010(a)(8)( and (a)(8)(C)--(b) are amended and are
adopted, to read:

11 AAC 05.010. FEES. (@ Non-refundable fees to apply for
authorizations, and fees to obtain publications or services from
the department, are as follows:

(8 water management
(A water rights application,

(i) $50 for proposed use of 5,000 gallons a
day or less;

(i1) $100 for proposed use of more than 5,000
gallons a day, but less than 30,000 gallons a day; [OR]

(iii) $200 for proposed use of 30,000 gallons
a day or more, but less than 100,000 gallons a day;

(iv) $300 for proposed wuse of 100.000 gallons
a days or more, but less than 500,000 gallons a day;

(v) $500 for proposed use of 500.000 gallons
a day or more, but less than 1 million gallons per day;

(Vi) $1000 for proposed wuseof 1 million
gallons of water per day or more;
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(Vi) $1500 for proposed use of 1 million
gallons of water per day or more, where the water will
be used outside of the hydrologic unit from which it was
removed. A hvdroloqic unit is based on the USGS
Hydrologic Unit Map of Alaska-1974.

Viii) $20 for proposed use of 1000 gallons per
day or less for single family domestic water use;

(iX) $500 for proposed use of any quantity of
glacier ice;

(B) application for reservation of water, $500;

(C) extension of permit to appropriate water, $50
for 5,000 gallons a day or less, or $100 for more than 5,000
gallons a day, but less then 30,000 gallons per day,$200 for
30,000 gallons per day or more;

(D) application for a temporary water use permit
and the extension of a temporary water use permit, the same
fee as for a water rights application and permit extension

apply;

[(1) $50 FOR PROPOSED USE OF 5,000 GALLONS A
DAY OR LESS;]

[(11) $100 FOR PROPOSED USE OF MORE THAN
5,000 GALLONS A DAY BUT LESS THAN 30,000 GALLONS A DAY;

OR]

KQRED) $200 FOR PROPOSED USE OF 30,000
GALLONS A DAY OR MORE;]

Authority: AS 46.15.020
AS 44.37.025
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CHAPTER 93. WATER MANAGEMENT.

Article
1. State Water Policy ( 11 AAC 93.010.)
2. Appropriation of Water ( 11 AAC 93.040--11 AAC 93.174)

4. Temporary Water Use (11 AAC 93.210--11 AAC 93.220)

8. General Provisions (11 AAC 93.910--11 AAC 93.970)

ARTICLE 1. STATE WATER POLICY

Section
10. STATE WATER POLICY

11 AAC 93.15.010 1is adopted to read:

11 AAC 93.010. State Water Policy. It is the policy of the State
of Alaska to efficiently manage and conserve its water resources
for the maximum use and benefit of its citizens, consistent with
the public™s interest. In so doing, the state®"s goal is to
maximize public benefits by improving the quality of life of 1its
residents; conserving the natural environment; facilitating and
encouraging economic development; and protecting life and
property. To further this policy, the following principles will
guide the management of Alaska®s water resources:

(1) The state is the conservator of the public®"s water
resources;

(2) The state will permit the broadest possible access to and
common use of state waters, consistent with the public®s best
interests, except that the legislature may by general law regulate
and limit such access for other beneficial uses or public purposes
(Constitution of Alaska, Article VIIl, Sections 3 and 14);

(3 Whenever occurring in a natural state the state shall
reserve all surface and ground water resources to the people for
common use. Such use and priority for use is subject to prior
appropriation rights; except for public water supply, an
appropriation of water shall be limited to stated purposes and
subject to preferences among beneficial uses, concurrent or
otherwise, as prescribed by law; and subject to the general
reservation of fish and wildlife (Constitution of Alaska,
Article VIII, Sections 3 and 13) and (AS 46.15.030);
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(49 No person shall be involuntarily divested of his right to
the use of waters, or improvements affecting that use, except for
a superior beneficial use or public purpose and then only with
just compensation and by operation of law (Constitution of Alaska,
Article VIII, Section 16);

(5) The state shall manage its water resources to ensure that
adequate supplies of water are available for public water
supplies; the protection of fish and wildlife habitat, migration,
and propagation; recreation and park purposes; navigation and
transportation purposes; and sanitary and water quality purposes,
if found to be in the public interest (AS 46.15.080(b));

(6) State water quality standards shall be judiciously and
uniformly enforced among all users;

(7) The state shall maintain, or improved to minimum water
guality standards the quality of its water resources when feasible
and prudent, so that current and future generations will have
access to good quality water with which to meet their basic needs;

(8 Water resources planning is integral to wise water
management. The state shall conduct the necessary water resources
planning to ensure wise use and management of its waters. The
state shall also solicit public participation in the planning and
management of 1its water resources;

(9) The state will encourage water conservation and public
education in its management of water resources;

(10) The state shall provide for the regulation, supervision,
and periodic inspection of privately owned and state-owned dams,
reservoirs, and appurtenant works in order to ensure that the
design, construction, and removal of dams and reservoirs 1is
consistent with the protection of life and property
(AS 46.17.010) ;

(11) The state shall work cooperatively with the public and
other state, local, and federal agencies to administer water
rights, to conduct navigability determinations, to collect water
resources data, to assure water quality standards are upheld, and
to provide scientific and technical assistance as requested;
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(12) The state shall systematically collect, record, store,
evaluate, and distribute water resources data to determine the
quality, quantity, location, and use of the state®"s water
resources. Such activities are in the public®"s interest and are
necessary for the orderly domestic and industrial development of
the state (AS 41.08.017); and

(13) State agencies shall ensure that regulatory processes
involving the state"s water resources are efficient and that, to
the extent feasible, regulatory or jurisdictional duplication
among state agencies is avoided or eliminated wherever found.

(EfT. / /92, Register )

Authority: AS 46.15.020.

ARTICLE 2. APPROPRIATION OF WATER

Section
100. Exemption to Notice.

11 AAC 93.100., 1is amended co read:

11 AAC 93.100. Exemption to Notice. An application to appropriate
5,000 gallons of water per day (gpd) or less is exempt from the
notice provisions of 11 AAC 93.080 and AS 46.15.133, except that
the Department of Fish and Game will be notified of an application
for a water right for a quantity of water of more than 1000 gpd
from an anadromous fish stream listed in the Alaska Department of
Fish and Game Catalog of Water Important for Spawning, Rearing, or
Migration of Anadromous Fishes or a stream identified as
supporting fish in the ADF&G Habitat Regional Guides. However, in
an area where the total amount of water available appears to the
department to be limited with respect to the number of potential
users of the same source, or upon the request of another state or
federal agency or a municipality as defined by AS 29, or to
protect the public interest, the commissioner will, in his or her
discretion, require public notice as provided by 11 AAC 93.080.
(Eff.12/29/79, Register 72; am 11/7/90, Register 116; am [/ /92,
Register )

Authority: AS 46.15.020
AS 46.15.133
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ARTICLE 4. TEMPORARY WATER USE.

Section
210. Temporary water use

11 AAC 93.210 (&) is amended, and a new 11 AAC 93.210(c) s
adopted to read:

11 AAC 93.210. TLMPORARY WATER USE. () Simplified
procedures to authorize the temporary use of water, as provided in
11 AAC 93.220, will be followed if the amount of water is [NOTI a
significant amount as defined by 11 AAC 93.970(14), the use
continues for less than five consecutive years, and the water
applied for is not otherwise appropriated.

(©) Upon the commissioner®s receipt of a written request
from the permittee, a temporary water use permit will, 1in the
commissioner s discretion, be extended for a period of time not to
exceed five years. The request for a temporary water use permit
extension must be accompanied by the fee prescribed by 11 AAC
05.010. (Eff. 2/8/67, Register 23; am 12/29/79, Register 72; am
11/7/90, Register 116; am / /92, Register )

Authority: AS 46.15.020
AS 46.15.040
AS 4pb. 15.133



Register 199 2 NATURAL RESOURCES 11 AAC 93.970
ARTICLE 8. GENERAL PROVISIONS.

Section
970. Definitions

11 AAC 93.970(14) is amended, and a new paragraph (38) 1is added to
read:

11 AAC 93.970. DEFINITIONS. Unless the context indicates
otherwise, 1in this chapter

(14) 1 significant amount of water™ means any use of
more than 5000 gallons of water in a single day from a single
source, or the regular daily or recurring [SEASONAL] use of more
than 500 gallons of water per day, for more than 10 days [OR MORE]
per calendar year from a single source, or the nonconsumptive use
of more than 30,000 gallons of water per day (0.05 cfs) from a
single source,[ OR ANY USE OF WATER FROM A SOURCE OR SOURCES
LISTED IN THE ALASKA DEPARTMENT OF FISH AND GAME ™ CATALOG OF
WATERS IMPORTANT FOR THE SPAWNING, REARING OR MIGRATION OF
ANADROMOUS FISHES,"™] or any water that might adversely affect the
water rights of other appropriators or the public interest;

(38) "unduly affect"™ means that a prior appropriator
loses the ability to ieasonably acquire an adequate quantity of
water to fulfill the purposes of the appropriation from the water
source from which the water right 1is permitted or certificated,
except that a prior appropriator has not been unduly affected if
water can reasonably be obtained by installing more efficient
diversion works for the withdrawal of water or by performing
effective routine repair and maintenance of diversion works or
water well equipment in order to allow for the full development of
the water resource. (Eff. 2/8/67, Register 23; am 12/29/79,
Register 72; am 9/11/83, Register 87; am 11/7/90, Register 116; am

/ /92, Register )

Authority: AS 46.15.020
AS 46.15.040
AS 46.15.050
AS 46.15.080
AS 46.15.133
AS 46.15.145
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WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES w601 ¢ Stveat
?.C, Box 107003
DIVISIONOF WATER / Phone: "o07y 763-2575 0

February 21, 1992

Representative Cliff Davidson
Alaska State Legislature

P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Davidson:

Attached is a table that addresses the questions posed in your January 24,1992 letter
regarding water right applications received and adjudicated from January 1,1987 thru

January 31, 1992,

This table addresses questions number 2a, 2c and 4. The table does not address the
number of temporary water use permits (TWP) received or issued during this 5 year period
because we do not tract this type of water use through the LAS system. We only have the
records on the issuance of TWPs dating back to July 1,1988. Since that time we have
issued 245 TWPs. The majority of these permits were issued for construction projects such
as road, highway, and airports, or for glacier ice harvesting and oil and gas development.
Most of the applications were for surface water in excess of 30,000 gallons per day.

1 Please define divert, impound and withdraw and differentiate between these uses of
water, the Water Use Act (AS 46.15) allows the right to divert, impound or withdraw the
surface and subsurface waters of the state.

DIVErt: to turn, modify, or change the direction of the natural flow of water. A
diversion is usually accomplished by using a ditch, berm, culvert or pipe.
Impound: to gather and/or enclose water. An impoundment is usually
accomplished through the use of a dam, berm or reservoirs.

Withdraw: to take or remove water from its natural source or from an
impoundment. Water withdrawn from a source is usually accomplished through the
use of a pump and/or gravity.

Note: The out-of-stream appropriations are associated with one or more of these definitions.
Water reserved under an Instream flow reservations is not diverted, impounded, or
withdrawn from its source and is considered a beneficial use in Alaska.



2,a) How many applications to appropriate water has the Department received over the five
years from January 1987 to January 1992 ? Please list by calendar year.

The Department has received 1119 water rights applications over the past five years. We
did not request from the department programmers the total number of applications
received by calendar year because of the additional programming time. This Information
is being gathered and should be available by noon on Tuesday, February 25th.

2.b) Of these applications how many were to divert, impound, or withdraw water ? How many
were for Instream and out-of-stream applications ? How many were for surface or
subsurface7

Of the 1119 applications received all of them involved the diversion or withdrawal of water
except for the 38 applications for a reservation of water (instream flow). We are not sure
of the total number that had an impoundment associated with the withdrawal or diversion
of water, this information is not tracked in LAS.

2.c) What is the statu.-; of these applications ?

The attached table shows the status of the 1119 applications filed during this five year
period. To summarize; 253 are still in the application stage, 391 have been issued
permits, 360 have been issued certificates and 115 have been closed.

3. How does your division consider non-consumptive use of water ? Do these uses of
water fit into the above statistics ? If not, please explain.

11 AAC 93.970. Definitions (33) "non-consumptive water use" means the Instream use of
water, or the diversion of water where the quantity of water diverted is not diminished
except by evaporation or transpiration and the water is returned to its original source at
the original point of diversion Immediately after its use;

A water right application for a non-consumptive use (such as small suction dredge) is
adjudicated under the same authority and in the same manner as an application for a
consumptive use. So the answer is yes, they fit into the statistics as discussed above,but
we do not keep tract of consumptive and non-consumptive water uses In different
categories.

4. Of the applications to appropriate water the Department has received over the past five
years, please breakdown how many were for:

500 gallons per day (gpd) or less

1.000 gpd or less

5.000 gpd or less

10.000 gpd or less

30.000 gpd or less

40.000 gpd or less

greater than 100,000 gpd or less



Please give these figures In acre feet, GPD, cubic feet per second. Please also provide a
conversion chart.

The answer to this question is provided In the attached table. In summery: 500 gpd or
less, 445 applications were received; 500 gpd thru 1000 gpd, 121 applications were
received; 1000 gpd thru 5000 gpd, 96 applications were received; 5000 gpd thru 10,000
gpd, 41 applications were received; 10,000 gpd thru 30,000 gpd, 63 applications were
received; 30,000 gpd thru 40,000 gpd, 8 applications were received; 40,000 gpd thru
100,000 gpd, 44 applications were received; over 100,000 gpd, 301 applications were
received. Attached for your information is a conversion table.

5. How do you treat a diversion of water that is not put to a beneficial use ?

On April 4, 1977, Thomas Meacham, AGO, Anchorage address this issue in a

memorandum to the Department of Fish and Game, copy attached, the memorandum

stated, if there Is not a beneficial use of water associated with the diversion, withdrawal or

impoundment of water DNR does not have the authority under the Water Use Act to

issue a permit. It was not until June 17,1980 that the Department stopped accepting and
adjudicating applications to alter a waterbody. A copy of Director's Policy File 80-50 is
attached for your information. .

If we can be of further assistance please call.

/Uirecior

cc: Harold Heinze, Commissioner
Gary Prokosch, DOW
Carol Wilson, commissioner's Office



5YEAR REFOHT

Status of Applications Receiceved from January 1987 thru January 1992.

Application Permit Certificate Source

Pending Issued Issued Closed Totals Total
Gallons per Day Sur Sub Sur Sub Sur Sub Sur Sub Sur Sub Files
500 or Less 31 5 42 18 3B 235 16 9 125 320 445
500 thru 1,000 4 23 9o 12 9 49 9 6 Jl 90 121
1,000 thru 5,000 14 20 25 18 0 10 8 1 47 49 96
5,000 thru 10,000 12 e 11 4 1 2 3 2 21 14 41
10,000 thru 30,000 9 o 1 18 4 1 6 5 30 33 63
30,000 thru 40,000 0 1 2 3 0 0 1 1 3 5 8
40,000 thru 100,000 9 3 2 7 0 0 3 0 H# 10 44
Over 100,000 43 N 18 n 13 0 36 9 2/0 3l 301
Total 122 131 300 91 63 297 82 33 567 552 1119

Notes

"Does not include Temporary Water Permits

*Only includes applications with a priority date 01-01-1987 or later.

*When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was

selected.
*When multiple uses occur within a file, quantities were added together for a single gpd value.
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WATER CONVERSION FACTORS

1 Acre-foot per day (AF/d) 325,851 gallons
226 gpm
0.505 cfs
1,358.8 tons
50 AF/v (365 days/year) 44,640 gpd

1 Gallon per minute (gpm) 1440 gpd
.0044 AF/d
.0022 cfs
1.6 AFly
0.72 tons

1 Cubic-Foot per second (cfs) = 646,358 gpd
449 gpm
1.98 AF/d
722.7 AFly
2695.3 tons

1 millon gallons per day 694 gpm
1.55 cfs
3.07 AF/d
1,120 AFly
4,170 tons

AF/d = Acre feet per day
AF/ly « Acre feetper year

gpm = Gallons per minute
gpd & Gallons per day
cfs = Cubic foot per second

tons = 2000 pounds (1 gallon weights 8.34 pounds)
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Lruco Darrett DATE, April 4, 197i7;Gv™ 6 /M .
i1abitat Section

Alaska Department of JTish s Gamep'ig\ 4

333 Raspberry Load ’
Anchorage, Alaska telephonenOQi

Thomas 12. KeachuW/!$£. subject. Scope of Permit Authority
AGO - Anchorage A* for Alteration of Stream

Banks or Civernion of
Water Plow.

I have been informally requested Gcveral times, by
different individuals, to examine the statuatcry basis, i1f any,
in Title 4G under which the State Division of Lsnd3 may require
application for a permit, v/ith payment cf appropriate fees,* to
authorize the diversion of natural water flows, or the alteration
of stream banks or stream location, where no appropriation of
the water itself takes place or is intended to take place.

Up to the present time the Division of Lands has apparently
been requiring applications for such permits under the premise
that the alteration of stream banks or the diversion of v/atsr
flow constituted an "aopropriation”™ of water under AS 4C.15.260

(1) and (@) .

In the Alaska Water Use Act, an appropriation is de—
fined in AS 4C.15.260 as follows:
(1) 4appropriate”™ means to divert, impound, or
withdraw a quantity of water from a source
of water for a beneficial use;...
In the same statute, the word "appropriation” 1is defined as
follows:
"appropriation”™ means the divers.in.,, Im—
pounding or withdrawal of the quantity of
water from a source of water for a benefi—
cial U3e;, ,.
The phrase <“beneficial use” 1s defined as follows:
"beneficial use" means a use of water for
the benefit of the appropriator, other per—
sons or the public, that is reasonable and
consistent with the public interest, includ—
ing, but not limited to, domestic, agricultur—
al, 1irrigation, 1industrial, manufacturing,
mining, power, public, sanitary, fish and
wildlife, and recreational nee:...
It may be seen from the content of the definitions that the
diversion, 1impoundment, or withdrawal of water becomes an "ap—
propriation”™ when it is applied to "beneficial use”. The mcra
act of diverting, 1impounding, or withdrawing water, or the al—
teration of stream banka to do so, cannot constituto an appro—
priation unless chat water is applied to a beneficial use. If
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0 0]
Bruce Barrett -2- April 4, 1D77

permits for, the alteration of stream banks or diversion of
v."ater not constituting an appropriation. In viev/ of the State"s
vital interest in protecting natural streams and stream flows,
such control would seem to be imperative. However, 1t iIs my
viev/ that it cannot be directly accomplished at the present

time by requiring applications for permits under the appropri—
ation provisions of the existing Alaska Water Use Act, AS

46.15."

cc: Dean Nation
Water Resources Section
Alaska Division of Lands
JiclUly Building, 323 E. 4th Ave.
Anchorage, Alaska 99501

TEIl:nb
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Druce Barrett - 2. April 4, 1977

it is merely r3i.ux2.Di unaltered, 1in quantity or quality, to the
.naturad stream irom which 1t was taken, no appropriation has
occurred. Of course, 1if the quantity returned is Ic.& than
that diverted, tho missing water may have been applied to a
beneficial use. Likewise, if the quality of the watar is al—
tered (by pollutants, turbidity, etc.) then a beneficial use
may still not exist, but other stotuatory authority regarding
water quality would seen to be adequate to meet this situation.

The context of the hater Use Act compels an interpre—
tation that, to be perfected, an appropriation must consist
of both a diversion, etc., and a beneficial use. AS 46,15.010
permits the" Department of Natural resources to adjudicate
water rights ",..in the waters of the State, and in its [sic]
appropriation and distribution.”™ AS 46.15. 030 3tates that,

",,.wherever occurring in a natural state, the
v/aters are reserved to the people for common
use and are subject to appropriation and bene—
ficial use as provided in this chapter.”
AEmphasissupplied]

Given this background, and the specific legal signifi—
cance of the definitions of "appropriate™ and "appropriation"”,
it i1s important to note that AS 46,15.130, which 1s the pen—
alty provision of the Alaska "ater Use Act, makes criminal the
acts of, "...a person who constructs works for an appropriation,
or diverts, 1impounds, withdraws (or) uses a significant amount
of water from any source without a permit or certificate of
appropriation?..," This criminal penalty, by 1its terms, applies
to unpermitted appropriations, i.e. the diversion, etc. of water
for a beneficial use) Sincesuch a person could not obtain a
permit or certificate of appropriation if he "...diverts, iIm—
pounds or withdraw water without putting it to a benefi—
cial use, such an action, with no intention or possibility of
perfecting an appropriation, can not be criminal under the
statutes. An elementary maxim of law is that criminal or penal
statutes are to be interpreted strictly, and any doubt 1ir. tho
construction or application of a criminal prevision is to be
resolved in favor of the individual, and against the State.
State vs. Marathon Oil Co., 523 P.2d 293 (Alaska 1974)? Stock
vs. JtatcTJ 526 P .*d 3 ("Alaska 19740; Marks vs. City of Anchor—
age, Sou P.2d 644 (Alaska 1972).

It 1s the responsibility of the Legislature to accur—
ately define crimes and criminal conduct, and under this guide—
line*, 4jM:he alteration of a stream bad or diversion of water
from a"liotural watercourse does not amount to an appropriation,
it follows that no permit to do such an act can be required
under existing lav;, and no crime for failure to obtain such a
permit has been created. The draft bill which Professor
Prank Tirolenso has circulate!., vduld seem to fill this void, and
would give the Utatc the opportunity to review, and to issue
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adjudicated as a land use permit. All other pending waterbody
alterations will be closed. Issued waterbody alteration permits
will be closed when practicable based on project completion,
project abandonment, or lack of information from thu permittee on
the status of the project.
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MEMORANDUM State of Alaska

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF FOREST, LAND AND WATER MANAGEMENT

70*  DIRECTOR'S poLicYy FiILE TS, June 17, 1980
80-50 pup Ng.
1130, X-Flla 3200
TELEPHONE NO 279-5577
*POM THEODORE G, S M | T H subjec. Waterbody Alterations

Director s> *A

Situation; There 1ia currently within the division confusion re—
garding waterbody alteration application submittal, pending appli—
cations and 1issued permits. la the division accepting waterbody
alteration applications? What -is the status of adjudicating
pending waterbody alteration applications and issued permits?

Policy; It is the policy of the Division of Forest, Land and Water
Management that the division will cease accepting waterbody alter—
ation applications. This policy 1is based on the decision that the

Water Use Act, AS 66.15, does not contain language of such speci—
ficity to allow the department to 1issue waterbody alteration
permits where there is no beneficial use of water. All existing
waterbody alteration application forms shall be destroyed. After
this date applicants for waterbody alterations that include a
beneficial use of water pursuant to AS 46,15.080 and AS
46.15.260(3) shall be instructed to file an application for water
rights. IfT a dara is to be constructed or modified that is 10 feet
or more in height or stores 50 acre-feet or more of water, the
applicant shall be instructed to file an application to construct
or modify a dam. If the waterbody alteration Is on state land,
whether associated with a beneficial use of water or not, the
applicant will be requested to submit an application for a land use
permit pursuant to AS 38.05.330. Applicants for activities In—
volving waterbody alterations will be informed that they may also
require permits from ADF&G, the Corps of Engineers and if the
activity 1is in a borough, from the borough. If the waterbody
alteration is not subject to a water rights permit but interferes
with the watar right of another person, a Commissioner*s Order
pursuant to [1IAAC 93.290 may be 1issued to protect the rights of
prior appropriators,

Additionally, It is the policy of the Division of Forest, Land and
Water Management chat pending waterbody alteration applications
shall bo processed as soon as practicable. pending waterbody
alteration applications associated with a beneficial usa of water
shall ba adjudicated as a water rights application. The date of
filing shall constitute the priority date for water rights
purposes. Pending waterbody alterations not associatedwith a

beneficialuse of water but that take placo on state land will be



Alaska State Legislature
HOUSE RESOURCES COMMITTEE 20 Bacy

Juneau, Alaska 99811
(907)465-3715

January 24, 1991

Mr. Ric Davidge, Director
Division of Water

Department of Natural Resources
P.O. Box 107005

Anchorage, Alaska 99510-7005

Dear Mr. Davidge:

In preparation for the Division of Water briefing before the House
Resources Committee on Tuesday, January 28, | would appreciate the
following information in writing by Monday, January 27.

1. Please define "divert," "impound,” and "withdraw" and
differentiate between these uses of water. Alaska's Water Use Act
(AS 46.15) allows the right to divert, impound or withdraw the
surface or subsurface waters of the state.

2.a) How many applications to appropriate water has the Department
received over the last year, including January 1992?

b) Of these applications, how many were to divert, impound, or
withdraw water? How many were for instream and out-of-stream
applications? How many were for surface or subsurface water?

c) What is the status of these applications?

How many are still in the adjudication process and at what stage?
How many have been granted certificates ofappropriation?

How many have been granted permits?

How many have been denied?

How many of these are for a temporar> and standard water use

permit?

3. How does your division consider non-consumptive uses of water?
Do these uses of water fit into the above statistics? If not, please
explain.
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I have also enclosed five additional questions. Please provide this

information by Thursday, February 6. I would appreciate your
contacting my office if you need additional time to fulfill this
request.

Thank vyou for your assistance in this matter. I look forward to

working with you throughout the session to improve the policy and
management of this important public resource.

Thank vyou for contacting my staff on water issues this interim.
Please contact my office if you have any questions or wish

clarification on any of these requests. With best regards,

Cordially,

Representative CIliff Davidson

Enclosure

cc: Commissioner Harold Heinze



1. Please define "divert", "impound," and "withdraw" and
differentiate between these uses of water. Alaska's Water Use Act
(AS 46.15) allows theright to divert, impound or withdraw the
surface or subsurface waters of the state.

2.a) How many applications to appropriatewater has the Department
received over the five years from January 1987 to January 1992?
Please list by calendar year.

b) Of these applications, how may were to divert, impound, or
withdraw water? How many were for instream and out-of-stream
applications? How many were for surface or subsurface water?

c) What is the status of these applications?

How many are still in the adjudication process and at what stage?
How many have been granted certificates of appropriation?

How many have been granted permits?

How many have been denied?

How  many of these are for a temporary and standard water use

permit?

3. How does your division consider non-consumptive uses of water?
Do these uses of water fit into the above statistics? If not, please
explain.

4. Of the applications to appropriate water the Department has
received over the past five years, please breakdown how many were
for:

-500 gallons per day or less

-1,000 gallons per day orless

-5,000 gallons per day or less

-10,000 gallons per day or less

-30,000 gallons per day or less

-40,000 to 100,000gallons per day or less

-greater than 100,000 gallons perday or less

Please give these figures in acre per feet, gallons per day, and cubic
feet per second. Please also provide a conversion chart.

5. How do you treat a diversion of water that is not put to a
beneficial use?
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A WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 3601 C. Street

P.0. Box 107005
Anchorage, Alaska 99510-7005

DIVISION OF WATER Phonei (907) 762-2575

January 27, 1992

Representative Cliff Davidson
Alaska State Legislature

P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Davidson:

The following are the answers to the questions posed in your January 24,1992 memo
regarding water right applications received and adjudicated during 1991. The answers are
addressed in the order they appear in your memo.

Divert: to turn, modify, or change the direction of the natural flow of water. A
diversion is usually accomplished by using a ditch, berm, culvert or pipe.
Impound: to gather and/or enclose water. An impoundment is usually
accomplished through the use of a dam, berm or reservoirs.

Withdraw: to take or remove water from its natural source or from an
impoundment. Water withdrawn from a source is usually accomplished through the
use of a pump and/or gravity.

Note: The out-of-stream appropriations are associated with one or more of these definitions.
Water reserved under an Instream flow reservations are not diverted, impounded, or
withdrawn from its source and is considered a beneficial use in Alaska.

2a. Total number of applications received since 1/1/91: 217

2b. divert, impound or withdraw: 209
instream flow reservations: 8
subsurface: 100
surface: 117

2c. still in adjudication process: 148
granted certificates: 3
issued permits: 59
denied: 7
temporary water use permits : 61
non-temporary: 156



The Division of Water, Water Management Section adjudicated 627 water files during
1991. These included water rights applications, permit extensions, certificate and permit
amendments and temporary water use permits.

3. 11 AAC 93.970. Definitions (33) "non-consumptive water use" means the instream use
of water, or the diversion of water where the quantity of water diverted is not diminished
except by evaporation or transpiration and the water is returned to its original source at

the original point of diversion immediately after its use;

A water right application for a non-consumptive use (such as placer mining) is
adjudicated under the same authority and in the same manner as and application for a
consumptive use.

The questions you posed regarding applications and adjudication of water rights over the
past 5 years will be sent as soon as the information can be generated from our computer
system. We anticipate that the programming will take a week and the first draft of
information should be available to us within 10 days. We will pass the information on to
you as soon as we are sure it is correct.

If we can be of further assistance please call.

cc: Harold Heinze, Commissioner
Gary Prokosch, DOW



Alaska State Legislature
HOUSE RESOURCES COMMITTEE state Captol

Juneau, Alaska 99811
(907) 465-3715

February 20, 1992

Ric Davidge, Director

Division of Water

Dept, of Natural Resources

P.O. Box 107005

Anchorage, Alaska 99510-7005

Dear Mr. Daviuge:

Thank you for your response to my January 24 request for
information on water rights applications the Department has
received from January 1991 to January 1992. Please clarify the
following questions regarding your response dated January 27.

First, in your response to 2a, does the figure 217 include applications
through January 1992? Also, in your response to 2b. am | to assume
the 8 instream flow applications are a subset of the 117 surface
water applications?  Also, in your response to 2b. how many of the
209 applications to divert, impound and withdraw water were to
divert water? How many were to impound water? How many were
to withdraw water?

Second, please clarify how your answer to 2c relates to the numbers
in 2a and 2b.

Third, in your response to the definition of non-consumptive, would
you have any objection to putting this definition in statute and why?
And, if so, why? Please explain.

Fourth, | also note there .-e three other categories | did not consider:
permit extensions and certificate and permit amendments. Please
include these in the category breakdown for calendar years 1987
through 1992.

Fifth, 1 would still appreciate how many of the above applications
specified in question #2 are for non-consumptive uses of water.



Sixth, please clarify how many out of stream permits and certificates
have been issued as far back is reasonably possible to ascertain.
Based on previous correspondence from the Department, this number
is 4,496. (1,607 out-of-stream permits issued and 2,889 out-of-

stream certificates issued). However, based on recent conversations
with your staff and in presentations, | have heard you state there
are over 12,000 active water rights files in the state. Please clarify
this discrepancy and define ™active water rights” files. I would

appreciate this clarification as soon as possible.

And, finally, I am requesting a breakdown of the number of out of
stream permits and certificates issued as far back as is possible to
ascertain. Please provide this per calendar year and by month and
in the same format as requested in the January 24 letter. Please
indicate how many water rights were grandfathered under the 1966
Water Use Act. Again, | would also appreciate this information as
soon as possible.

Thank you for your attention to this matter. | appreciate your
providing this data without which we can not make informed policy
decisions regarding this important public resource.

With best regards,

Cordially,

Representative CIliff Davidson
Chairman, House Resources Committee

cc: Commissioner Harold Heinze
Department of Natural Resources



WALTER J. HICKEL, GOVERNOR

Dica"mwr Viiivii kie.i« tumsbLnv."inun
OFFICE OF THE COMMISSIONER ['Phone: (907) 465-5000
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070

JUNEAU, AK 99801-1795

January 29, 1992

The Honorable CIiff Davidson, Chairman
House Resources Committee
Alaska House of Representatives

P.O. Box V
Jiinonti Atf QQR"M

Thank you for your letter of January 22 requesting additional information on the Water
Summit scheduled for January 30. |look forward to your involvement at the meeting.

The purpose of the Water Summit is to improve coordination and sharing of expertise
between State agencies. This should eliminate some existing confusion on agency
roles in managing water resources. The enclosed Administrative Order No. 120
defines the relative responsibilities of the Departments of Natural Resources (DNR) and
Environmental Conservation with respect to carrying out the Alaska Groundwater
Protection Strategy. It could well serve as a model for clarifying other water-related
programs where the management lines may not be clearly delineated, such as has
been outlined in DNR’s response to you.

| believe the multitude of water-related programs throughout State government could
be better coordinated to solve the State’s water use and quality problems.
Uncoordinated water monitoring programs, confusion over which agency is the lead
on a particular issue, and a failure to develop a reliable and accessible interagency
water database are examples of issues that sometimes constrain our ability to
effectively solve problems.

Some information that you requested is not available and will logically be work
products generated by the participants after the Water Summit meeting. For example,
a listing of various agency programs that need better coordination and efficiency will
be developed after each agency gives an overview of their current water related
programs and opportunities for coordination are discussed. Similarly, identification of
both particularly well-run programs and any existing problems is expected to be a
product of the meeting. Concerning a list of participants, the memorandum
announcing the Water Summit was mailed to the commissioners of the Departments of
Fish and Game, Commerce and Economic Development, Community and Regional
Affairs, Transportation and Public Facilities, to the Division of Governmental



The Honorable CIiff Davidson -2- January 29, 1992

Coordination, and to the Department of Military and Veterans Affairs with the
understanding that they would decide which staff should attend from their respective

agencies. The meeting is open to the public.

In addition to the above-referenced Administrative Order, | have also enclosed copies
of what correspondence we have in our files on the Water Summit.

Thank you for your inquiry. | look forward to a productive meeting on January 30.

Sincerely,

John A. Sandor
Commissioner

DR/JA/JS/bkt (EQ-Commis\Davidson.Itr)

Enclosures

cc/enc: House Resources Committee
The Honorable Kay Brown, House of Representatives
The Honorable Mark Boyer, House of Representatives
The Honorable Jim Duncan, Alaska State Senate
Harold C. Heinze, Commissioner

Department of Natural Resources

Janice Adair, Special Assistant
Commissioner’s Office/ADEC
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ADMINISTRATIVE ORDER NO. 120

Under the authority of Article 111, Sections 1, 16 and 24, .of the
Alaska Constitution, AS 41.08.017(a), AS 44.17.060 and AS
44 .19.145 (c), | hereby (1) describe the need for all Alaskans to

protect the state's groundwater resource consistent with the "Alaska
Groundwater Quality Protection Strategy" and (2) assign the
responsibilities for implementing that strategy to the Department of
Environmental Conservation (DEC) and the Department of Natural

Resources (DNR) in investigating, nianaginc and protecting this
resource.

Section 1. Findings. Groundwater is an important resource that is
vulnerable to contamination. Alaska must implement, with a
prevention-oriented approach, improvements in existing government
industry, and public efforts to pncect this valuable resource.
DEC, in cooperation with the public, industry, local governments,
and state and federal agencies, developed the "Alaska Groundwater
Quality Protection Strategy" to guide improvements in managing and

protecting our groundwater. The Strategy is based on the following
facts:

(a) protection of groundwater is essential for the health,
welfare, and economic prosperity of all Alaskans;

(b) groundwater is used by many Alaskans for their source of
drinking water;

(c) groundwater i3 widely used for industrial water supply and
fish processing;

(d) groundwater provides water to streams, lakes, marshes,
and intertidal areas important for sustaining fish and
wild life ;

(e) prevention of groundwater pollution is more economical
and easier than detection and cleanup;

(f) Alaskans are finding more and more of their groundwater
resource polluted, and



Administrative Order No. 120

(9) all Alaskans share a responsibility for protection of our
groundwater resource.

Section 2. Responsibilities. DEC and DNR are the primary state
agencies responsible for the identification, management and pro-

tection of Alaska's groundwater resource. DEC's responsibilities
are:

fa) to prevent and abate pollution of the state's groundwater
resource;

(b) to system atically identify, investigate, and quantify
potential sources of soil and groundwater pollution;

(c) to oversee the investigation and cleanup of sites with soil
or groundwater pollution;

(d) to coordinate management of data related to regulatory

responsibilities for protection of public health and the
environment; and

(e) to work with local Governments, state and federal agen-
cies, and the public to improve groundwater protection
activities.

DNR's responsibilities are:

(a) to collect, record, evaluate, and distribute data on the
guantity, quality, location, and use of groundwater;

(b) to periodically publish data related to the quantity or
cuality of groundwater of the state;

(c) to system atically identify, investigate, and quantify
the gquantity and quality of the state's groundwater
resource;

(d) to coordinate management of data relav. geologic and
hydrologic characteristics of aquifers;

fe) to work with local governments to improve the knowledge
and understanding of the groundwater resource in their area;

(f) to adjudicate and grant water rights ror the use of
groundwater; and

(9) to establish policy related to groundwater use and
management.
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Section 3. Interagency Cooperation. DEC and DNR, where there is
joint concern, shall initiate cooperative efforts or studies to
provide information for aquifer protection, planning and manage-
ment. DNR shall collect and be the lead agency in investigating
aquifer and groundwater characteristics and in managing the use
of groundwater. DEC shall be the lead agency in investigating
actual or potential sources cf groundwater contamination. Both
agencies shall coordinate with other state and federal agencies,
local governments, industry, and the public to enhance protection
and management of Alaska's groundwater resource.

This order takes effect immediately.

Dated at Juneau, Alaska, this

Steve Cowper
Governor



WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 100 LLOUGHBY AVENLE
SUITE 400
JUNEAU. ALASKA 9980
DIVISION OF WATER PHONE: (907)465-3400

January 27, 1992
RECEIVED

Representative CIliff Davidson
Chairman
House Resources Committee

JAN Z8 1992

AUEC
COMMISSIONER" S OFFICE

Dear Mr. Chairman:

In response to your letter which we received January 23,1992, containing questions
regarding the Water Summit Meeting scheduled for January 30, 1992, we have
prepared the following responses:

1. The purpose of the summit is to begin an open and constructive dialog on

water resource management by bringing together the many State agencies that have
various levels of water management responsibilities and reviewing just what each is
doing. Additionally we are attempting to move forward with efforts in water program
coordination to ensure that we are not duplicating the expenditure of public funds in
various water management activities. The intentions of this meeting are to
eventually formalize this discussion on water program coordination, including Federal
agencies, to ensure the highest quality of service at the most responsible cost. We
have suggested, for example, the creation ofa Water Management Council made up
of the various program managers. As indicated to your staff previously, this
recommendation is in response to concerns raised by the State Water Management
Board and the late Frank Trelease who wrote the State W ater Act and subsequently
reviewed its implementation.

2. The use ofterms such as "state water programs™ and "water policies" are used
in a very broad and general sense. We have enclosed a DRAFT illustration of the
many water program activities within state government that will give you some sense
of the scope of these concepts.

3. One ofthe purposes ofthis joint meeting is to explore the problems that each
of the agencies has identified. Some examples are as follows:

One of the fundamental responsibilities of the Division of Water is the
collection, storage, management, presentation and distribution of water data. This
includes both surface and ground water as well as coastal waters. Most of the
groundwater data collected, which is essential to our developing a clearer
understanding of state groundwater resources, comes from water well logs provided
by water well drilling companies. State law, for some years, has required all water
well drillers to provide a copy of their water well log to the state. However, there is



no enforcement provision in the law and many of the companies drilling water wells
do not comply. This is further complicated by the fact that Alaska does not require
a specific license to drill a water well. Consequently, the option to revoke a license
due to a failure to comply with this statutory requirement is not available.
Additionally, ADEC collects well log data for all public and subdivision water supplies
as they review and approve permits for the systems necessary to deliver this water.
Except for the Kenai Peninsula, these well log data are filed manually by ADEC, and
they are not in a form that can be easily transferred to the DOW for entry into the
state water resource data base. We believe that with a little coordination and
possible statutory clarifications, the amount of well log data now available to the
state can dramatically be increased and made much more useful. Please understand
that in all areas of the state this information provides critical data essential to the
understanding of current and future groundwater problems. This is also the most
cost effective mechanism to collect such data.

Another concern is that ADEC permits public drinking water systems without
DOW ever receiving a permit application for that water. We have found in test
surveys in the Mat-Su area, for example, that a number of persons who thought they
had a "water permit" only had a DEC permit for the "system™ but no permit for the
"water". This is not only confusing to the citizens of Alaska but also a violation of
state statute. Thus, we believe that this meeting will help begin a level of
coordination between ADEC and DOW to ensure that public drinking water system
permits are not issued by DEC until the water is legally available.

DEC certifies EPA NPDES permits without checking with DOW to see if the
water user (seafood processor, miner or others) has received a permit for the use of
the water.

In the Village Safe W ater program, DEC gives grants for the construction of
water and waste water systems yet there are many DEC funded systems in the state
that do not have a state permitted water right as required by law.

The ADF&G (Title 16) permits have authorized structures in a stream such as
dams, water intakes, or discharge pipes without the applicant having rights to the
water. Again this is a function of program coordination and regulatory consistency.

DCRA also awards water and waste water grants, however the DOW is never
notified of such grants or applications. The result is state funds being expended
when it is possible that sufficient water appropriations are not available. Program
coordination not only increases compliance of statutes, but also cuts down on red tape
and the public perception that one hand of governmentis unaware of what the other
is doing.



Consistent with law, any action by a state agency that could result in an
appropriation of water should trigger notification of DOW, and no permit for a water
related structure or activity that would result in an appropriation should be issued
without the water permit having been approved.

Additional coordination is necessary between Dam Safety and Construction and
the state and local emergency services program. In the event of a dam failure or
potential dam failure, notification and evacuation will be carried out under the
direction of either the local or state emergency services agency. In order to provide
adequate protection to lives and property, additional coordination with these agencies
is essential. In order to illustrate this problem we have requested that during the
next state/federal joint earthquake or natural disaster exercise that a number of

dams fail.

There are a large number of smaller dams that are not regulated by the Dam
Ssfety and Construction Section of DOW. This is because they are notjurisdictional
under AS 46.17. These dams need to be inspected to ensure proper operation and
maintenance to protect the capital investment in the dams if for no other reason. If
the dams were to f il it is likely the owners would seek state funding for replacement
ofthe structures. This would involve voluntary cooperation between the dam owners,
municipalities, DOW and state agencies.

To get "hands on" training, the State Dam Safety Engineer needs further
coordination with the Alaska Energy Authority and the Federal Energy Regulatory
Commission. Larger dams in the state are generally operated by AEA and regulated
by FERC and therefore are exempt from regulation by DNR. Allowing DNR
personnel to be involved in the inspection ofthese dams would provide valuable, cost
effective training for the State Dam Safety Engineer.

One ofthe sections in DOW is Hydrological Survey. We have discovered, after
calls from other agencies advising that they have hydrologists and wanted to know
what to do with them, that there are at least three other agencies with hydrologists
on staff. Hydrology is a scientific discipline and one that requires constant and
continuing education/training. It also requires that a certain "critical mass" of
hydrologists, with different academic credentials and theoretical perspectives, be of
enough number and in an environment that allows them to interact on consultations
and projectreviews to ensure that the different scientific perspectives are considered.
We have thus suggested that all hydrologists in the employ ofthe state be located in
the Hydrological Survey Section and that if an agency requires the services of a
hydrologist that they contract with the private sector or with DOW for those services.

ADF&G, DOT/PF and AEA, for example, collect water resource data through
private contracts and by internal staff. Atpresent there is no program or mechanism
for data coordination that ensures this water resource data is transferred to the DOW
and assimilated with the State Water Resource Data Base. Recent discussions with
the US Geological Survey and the US Soil Conservation Service indicate that with



a coordinated state agency water data collection, storage, and management program
in cooperation with these federal agencies, we could significantly increase available
water data as well as dramatically reduce redundancies in gathering, storage and
use.

At a recent meeting of the Interagency Hydrology Committee (IHC), it
recognized the inadequate water data base for Alaska as well as the lack ofan overall
and coordinated state and federal plan for data collection, storage and distribution.
The EHC is now proposing that USGS (for federal agencies) and DOW (for state
agencies) respectively coordinate all water data collection projects within Alaska.

There are many other examples in water conservation, water education,
instream flow coordination and prioritization with ADF&G, coordination of field
activities, title navigability reviews, and so forth.

4. We have attached the proposed Water Management Policy/Regulations now
under final review in the Attorney General’s office. We have also attached the
Administrative Order referenced.

5. ADEC has prepared the invitation list with the consultation of DNR. The DNR
and DOW will have the following in attendance:

Commissioner Harold Heinze

Director Ric Davidge

W ater Management Section Chief Gary Prokosch

W ater Policy and Special Projects Section Chief David Orr
Hydrological Survey Section Chief Dr. Bill Long

We are pleased to hear of your interest in participating in our efforts to
identify areas which could be improved for the responsible management of state
water resources.

CC: Heinze
Sandor



MEMORANDUM State of Alaska

Department of Environmental Conservation

ra Harold Heinze, Commissioner sate: December 27, 1991
Department of Natural Resources
FILE NO:

THRU: telephone no: 465'5050, FaX 465'5070
subject: Consolidation of Water Boards

ommissioner

| have received the proposal to merge the Water and Wastewater Works Advisory
Board and the Water Resources Board. While | believe this suggestion has merit, |
think it should be discussed in the context of overall water management. If the Boards
are combined, | would like to see more specific duties described in the charier.

You will recall my November 18 memorandum to you (copy attached). |
recommended that our departments and other interested parties meet to discuss state
water policies. We are in the process of scheduling this meeting for sometime in
January as people’s schedules permit. Let’s discuss this issue along with the
proposed agenda for this meeting.

| look forward to some significant activities in improving Alaska’s water protection and
management programs.

JA/JAS/vr (CO-comm\davidg*.brd)

Attachment: November 18 memorandum to Harold Heinze

cc w/attachment: Mead Treadwell, Deputy Commissioner, DEC
Janice Adair, Special Assistant/CO, DEC

Ric Davidge, Director, Division of Water/DNR
Deena Henkins, Water Wastewater Treatment/EQ, DEC



WALTER J. HICKEL GOVERNOR {

DEPT. OF ENVIRONMENTAL CONSERVATION /

OFFICE OF THE COMMISSIONER | Fax: (907) 465-2617
P.O. BOX 0, JUNEAU, ALASKA 99811-1800 Phone: (907) 465-2600

November 18, 1991
MEMORANDUWM

TO: Harold C. Heinze
Commissioner
Department of Natural Resources

FROM: John A. Sandor
Commissioner

SUBJECT: Alaska's Water Policies, Regulations and Management

The Department of Environmental Conservation (DEC) staff has
reviewed the September 27, 1991 Draft of the State of Alaska
W ater Policy and had no suggestions for modification of these
statements.

| believe the policy statement is excellent, but would like to
suggest that the existing processes by which the Federal
government, State agencies and local communities regulate and
manage the water resources of Alaska should be carefully reviewed
and redefined. It is my observation that Federal, State and
local government policies, objectives and practices are not

e ffectively integrated (or coordinated); and are sometimes in
conflict. These deficiencies are a barrier to the achievement

of our water management and related objectives.

As you know, the DEC is engaged in many activities related to
water resource protection. We are developing new regulations as
mandated by the Safe Drinking Water Act and we are working with
the urban and rural communities of the state in the development
of public water/waste water systems. | believe our existing
water quality regulations and their application to the waters of
our State should be revised.

I would like to suggest that our Departments, with participation
by ADF&G, EPA, local governments and professional water/waste-
water organizations explore the opportunities for reforming and
improving the way in which we regulate and manage our water
resources. | am convinced that substantial improvements can be
made in the organization and administration of these activities.

| believe it would be worthwhile for key members of our staffs to

meet with us within the next several weeks to lay out an action
plan that w ill achieve these objectives.

D_o s - .



MEMORANDUM STATE OF ALASKA

DEPARTMENT OF NATURAL RESOURCES DIVISION < N
TO: John Sandor, Commissioner DATE December 2,
Dept, cf Environmental Conservation rF*
FILE NO
THRU: Harold Heinze, Commissioner
Dept, of Natural Resources TELEPHONE NO. 762-2572
FROM: Ric Davidg«'<C A ~ } REC:IVLD  SUBJECT  corsolidation ofWater
Director m: 05 Ml Boards
ADEC

OCOVMSSIONER' S 0 FHCS
Attached are fact sheets concermiing the Watter and Wastewater Works Advisory Board and the Water
Resources Board. Although the two boards may have significantly different stated missios, 1beliee
they have similar fuctioal missions and interests and should therefore be carbined.

By combining the two boards into ae, the gal of statewvide water management would be enhanced.-
In addition, the state could saave money, eliminate duplication of effat, conserve persorel asts
related 1o staff support of the boards, and il have a board reflective of the Interests ofF DNR and
DEC. . .perhaps even more so.

Recommendations:

1 Combine the Water and Wastewater Works Advisory Board and the Water Resources Board
into a new Water Resources Management Board. Savings inadninistrative aosstswould be sighficant.

2. The new board would aasist of six members plus a dairperson.  Savings of eight people
and associated per diem asts, and a reduction in state erployee, postage, and supplies support asts.

3. DNR supports the Water Resources Board on approximately $10,000 arwually. 1do not
know how much your department spends on the Water and Wastewater Works Advisory Board.
Perhaps our two departments could joirntly spend approxinately $15,000 so that the new board ismore
effective than the combined effarts of the two existing boards.

A. Increase length of meetings from two 1o three days.

B. Additional funding will allov the board to meet In comunities around the state
other than_just Anchorage or Juneau which has been the norm for the Watter Resources Board. In the
pest, per diem and trael asts have prevented that board from meeting In comunities which are
more expensive o trael toor stay .

4. A revision to Artacle 3 ofAS 46.15, the Water Use Act, which established the Alaska Water
Resources Board, may have to be accorplished, and we can do the same if there s a similar
tednical ity conceming the Water and Wastewater Works Advisory Board. We will check with the
AG & office before proceeding beyond your concurrence.

Hyou concur with these recommendations, will proceed with advising Don Tanner, Director, Boards
and Comissions.

CONCUR:

Harold C. Heinze Date John A. Sandor Date
Commissioner Commissioner



BOARD: WATER AND WASTEWATER WORKS ADVISORY BOARD

BOARD NUMBER: 105

TITLE: Wacer and Wastewater Works Advisory Board

DEPT: Department of Environmental Conservation

AUTHORITY: AS 46.30.07.0

STATUS: ACTIVE

REQUIREMENTS:

PROHIBITIONS:

TERM: 5 years

DESCRIPTION: 8 members appointed by Governor; serve at the
pleasure of Governor, plus the Commissioner of the Dept, of

Environmental Conservation.

SPECIAL FACTS:

FUNCTION: Advises and assists departmental preparation of
certification exam; develops regulations governing water and
wastewater operator certification; system classification; also
serves as a semi-final authority in settling disputes between
operators and the department.

COMPENSATION: Standard travel/per diem.

MEETINGS; L-2 times per year; 4-5 days maximum.

*FOR FURTHER INFORMATION CONTACT; Certification and Training
Engineer, Division of Facilities Construction and Operation,
Dept, of Environmental Conservation, Box 0, Juneau, AK 99811

PHONE: 465-2673

111
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N

Commissioner
rxijs hoi

TILERKOMB HO.l1  742-2143

FROM; Ric Davidge SOIJECTt Consolidation of
Director Water Related
Programs

As we hav« discussed the consolidation of water related programs
into the new Division of watar would realize significant ggvornnent
wide cost savings, increase prograa efficiencies, pfcovide.one stop
shopping for water related permitting and activities,.allow better
public understanding of State watar sanagaaant and, generally jba
consistent with vhat other states have dona or voulii-liXe to do.

Upon ay arrival 1 reviawad a number of studies and discussion
papers on the way the State of Alaska should organ”™M and senega
watar related activities. The consistent these of these reviews,
some of which go back 12 years, 1is that by consolidating water
prograzs the coordination necessary in government to meat the
expectations of service and cost efficiency can be better realized
by water prograa consolidation.

At present six Stats departments have watar responsibilities*
These include DNR which is mainly focused on watar policy, quantify
management, water appropriations, watar resource rasaareh necessary
to support ownership and allocations (Fad, Stats and private), dan
and diversion safety and SUate ownership of submerged lands.

The other water progress located in DKC, Anna, CRA, DCT/PF, CED
and the Alaska Xnergy Authority includﬁi

Erosion Control .
flooding

Transportation Systea Crossings (roads/rail)
Strata Rastoration

Strata Raclaaatioa

Subdivision Review

Hydrologio Kanagaaent 6 Multiple Uses

village safe water

Titlo Il Permitting

Wetlands

water Labs (now two - one in "Jutaau and one in Fbks)
Waste Water

Drinking water

The old political argument that you naed cheeks and balances in
governsant is not consistent with the original intent of chocka and
balances which was between the Kxec, Judicial and Leg branches not
Within the txeo branch. How, soseono involved in a water related

- - - » nut deal ef tlae and money working with
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three or four different agenciee tft order to accoiplish a single
project. This inefficiancy alao coat the State of Alaska a great
deal of timo and aonay.

The other old political argument that ONR as the ™"development*
aoencv can not properly »anaga "regulatory™ programs becauae of
some philosophical incompatibility. Thie la uninforeed. The legal
standard* of performance required of progrea* now in OEC, for
axample, do not change -if the progct* U aanaged by ONR.
compliance cequireaants are not "relaxed"™ Dbaaed on where the
program ia located, thay ara drivan by law.

one of the thing* I have haard alnct arriving la that many involved
1 Siiulating the use of resource* do not have a good undarstanding
|! rJhit resource ia or how it ia uaed. By conaolidating watar

Elated program* under one Division, the collegial integration that
allows for very affactive croee training that will lead to
th. .ff.ctlv.n... of flow offort. whil. d.er...In,

manpower and other coet requirement*.

a. a thra« vaar goal 1 would~like to aecura your support and that
J! oh* and the Governor to complete a governaant wide consolidation

of .« V1> 6« < WIU Frt w*tR * ID_fU .In.ty_otudy
dollars and peraonnal aavinga that can be realized with” iiuch a

JLSnSISisSn HY target for 1iapleaentation would begin Ln the-
lit™ i255 of nf J and expiated b? tt!4. The aodela uaed will be
i -1d Srnexisting and proposed water organization* in other ftatea.

m.,t.rnsVi«.J w»t« council h.. off.r* to b. of ...l.t.nc.
already at no coat.

that this effort ha* *oma political problem*, but put
fn t"e context of better government and lower coat - and given tha

sSsSvashn

sttssi*sr~ jrssjaavt-s km
his concapt a* you consider your deciSion.



MEMORANDUM State of Alaska

1M 29(3°0)

DEPARTMENT OF FISH AND GAME

November 15, 1991 ~
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465-41nn

State

As requested in your enclosed October 24 memorandum, we have
reviewed your September 27 proposal for a state water policy.

| assume from your reference to a state water policy, your partial
reference to statutory authorities of agencies other than DNR, and
the enclosed August memorandum by vyour director of Water
Resources, that your intent is indeed for the draft document to
reflect the policies of all state agencies with water related
authorities. In accordance with past practices, it is essential
that a state policy be finalized with the concurrence of all
appropriate departments..

Before getting into specific details of your September 27
proposal, it is important that the Resource Cabinet and the
governor come to terms with the im plicit assumption in your
proposed draft that all water related statutory authorities and
responsibilities of other agencies be shifted to DNR. | do not
concur that all water conservation authority be vested in the
Division of Water within DNR.

ADF&G is fully supportive of developing a state of Alaska water
policy that incorporates water related authorities and
responsibilities across department lines. My Department is also
committed to providing a streamlined regulatory process consistent
with our statutory responsibilities and authorities.

The degree and extent to which the management of renewable and
nonrenewable natural resources features in the affairs of Alaska
is unparalleled in any other state in this country, and it is for
good reason that those organizing state government following
statehood chose to establish separata Departments of Fish and
Game, Natural Resources, and Environmental Conservation. Contrary
to the Division of Water Resources suggestion, it is the checks
and balances between these departments that help to ensure that
natural resource management decisions are made in the overall best
interest of Alaskans. Those who advocate combining the basic
statutory responsibilities of the three resource agencies under
one department in the name of increased government efficiency
invite a public perception that, first, there is significant
duplication of effort between the departments and, second, that an
effort is being made to manipulate the interdisciplinary process



Harold Heinze -2 - November 15, 1991

by which agency decisions are derived. The reality is that,
overall, resource agency authorities complement rather than
duplicate one another.

| am prepared to discuss this important subject with you and other
cabinet members. The following are (1) more specific comments
regarding your September 27 proposal, and (2) a revision of your
proposed policy which reflects our comments.

Preamble. For the policy to be statewide in scope, the preamble
needs to reflect the statutory authorities and responsibilities of
ADF&G and DEC that relate to water quality or aquatic habitat
protection.

Iltem 2. Article V IIlI, Section 14 of the Alaska Constitution
provides for the "free access to the navigable or public waters of
the state . . . except that the legislature may by general law
regulate and lim it such access for other beneficial uses or public
purposes.” This constitutional language should be cited and
reflected in the policy.

ltem 0. The term, "judiciously," should be dropped because it
implies that the state needs a policy to make an informed decision
on whether to enforce water quality standards. Inasmuch as DEC is

responsible by statute for implementing the state's water quality
standards, that department's statutory authority for doing so
needs to be cited. There are ample discretionary authorities
available to DEC.

Item 7. The policy should be to meet minimum water quality
standards and to strive for the highest attainable water quality
rather than simply "good" water quality. Again, it is DEC which
has the statutory responsibility to enforce water quality
standards, and the insertion of "when feasible and prudent" into
your proposed policy is inconsistent with DEC statutes.

ltem 8. AS 38.04.065 requires DNR to "provide for meaningful

participation in the planning process by affected local
governments, state and federal agencies, adjacent landowners, and
the general public.” To say that the state shall "encourage"

public participation does not adequately reflect this.

Item il. The language, "to assure water quality standards are
upheld,” should be deleted. DNR does not have the statutory
authority to accomplish this. Rather, the legislature, under

AS 46.03.020, has charged DEC with the authority to ensure that
state water quality standards are upheld.



Harold Heinze 3 November 15, 1991

Item 13. This item should be changed to read, "State agencies
shall ensure that regulatory processes involving the state's water
resources are efficient and that, to the extent feasible,
regulatory or jurisdictional duplication among state agencies is
avoided." This rewording removes the presumption that
inefficiency and duplication exist and simply indicates agency
responsibility to see that it does not.

In reality, there are a number of procedural mechanisms in place
that are intended to ensure efficiency and to avoid duplication of
e ffort, and these should be capitalized upon. One example is the
tricagency project review process for placer mining projects.
That policy provides for one-stop permit application for miners as
well as coordinated field assistance and enforcement actions by
the three resource agencies. Another example consists of the
regulatory procedures governing the multiagency reviews of
projects within the coastal zone. The point is that we should
continue to implement those process which are working well, fine-
tune those in need of adjustment, and fix any that it can be
demonstrated are inadequate.

In the area of water management per se, the basic statutory
division of labor between the resource agencies is clear. DNR
regulates water appropriations which include diversions; DEC
regulates wastewater discharges; and ADF&G regulates uses in
anadromous and resident streams, applies to DNR for instream flow
reservations, and applies to DNR for water appropriations for
activities or facilities such as fish hatcheries.

An area of state water management that we believe is in need of
streamlining is DNR's water appropriation adjudication process.
Many applicants wait years to obtain a decision on their water
rights and there <continues to be a backlog of appropriation
applications.

In closing, a meaningful state policy needs to reflect the
statutory water management" responsibilities of other state
agencies as well as DNR. As indicated above, we are prepared to
continue working with you and other appropriate agencies toward

this end.
Enclosures

cc: The Cabinet
Paul Rusanowski, Director, DGC



Water Policy
Draft Sept. 27, 199.1
Page 3 of 3

I2C*] State agencies shall ensure that regulatory procesaea
involving the, state®"s water resources are e fficient and
that.,, to the_ejEtent feasible, regulatory or jurisdictional
duplication among state agencies is avoided. [REGULATORY
PROCESSES CONCERNING THE STATE'S WATER RESOURCES SHALL BE
STREAMLINED. TO THE EXTENT FEASIBLE AND PRUDENT, REGULATORY
OR JURISDICTIONAL DUPLICATION AMONG STATE AGENCIES SHALL BE
IDENTIFIED AND ELIMINATED.]

Supersedes drafts dated 9/19/91 and 9/24/91. All previous versions
of the proposed water policy should be discarded.
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NOVEMBER 12. 1991 ADF&G MARKUP
Qz

STATE OP ALASKA WATER POLICY
DRILPT September 27, 1991

Supersedes drafts dated 9/19/91 and 9/24/91. Al previous versions
of the proposed water policy should be discarded.

It is the policy of the State of Alaska, [THROUGH ITS DIVISION OF
WATER,] to e fficie ntly manage and conserve its water resources for
the maximum use and benefit of its citizens, consistency with the
public's interest. In so doing, the state's goal is to maximize
public benefits by improving the quality of life of its residents;
conserving the natural environment; stimulating and encouraging
economic development; and protecting life and property. To further
this policy, the following principles w ill guide the management of
Alaska's water resources.-

1[*] The state is the —conservator of the public's water
resources.

2[*] Permit the broadest possible access to common use of state
waters, consistent with the public's best interests
(Constitution of Alaska, Article VIII, Section 3), and
provide "free access to the navigable or public waters of
the state . . . except that the legislature may, by general
law regulate and lim it such access for other beneficial uses
or public purposes.” (Constitution of Alaska. Article V III.
Section 4).

2[*] Whenever occurring in a natural state, all surface and
ground water resources are reserved to the people for common
use. Such use and priority for use is subject to prior

appropriation rights; except for public water supply, an
appropriation of water shall be limited to stated purposes
and subject to preferences among beneficial uses, concurrent
or otherwise, as prescribed by law; and subject to the
general reservation of fish and w ildlife (Constitution of
Alaska, Article V IIlI, Sections 3 and 13) and (AS 46.15.030) .

I*] No person shall be involuntarily divested of his right to
the use of waters, or improvements affecting that use,
except for a superior beneficial use of public purpose and
then only with just compensation and by operation of law
(Constitution of Alaska, Article V IIlI, Section 16).

£[*] W ater resources shall be managed to ensure that adequate
supplies of watar are reserved for public water supplies;
the protection of fish and wildlife habitat, migration, and
propagation; recreation and park purposes; navigation and
transportation purposes; and sanitary and water quality
purposes (AS 46.15.080 (b)).



W ater

Policy

Draft Sept. 27, 1991
Page 2 of 3

6[*]

7[*]

81+

9 [*]

10[*]

]

12[*]

State water quality standards shall be [JuDICIOUSLYJ /and]
uniformly enforced among all users (cite applicable "DEC
statutes).

[THE EXISTING QUALITY OF] W [w]ater resources w ill be managed
to meet [MAINTAINED, OR IMPROVED TO] minimum water quality
standards and _to.strive for the highest attainable water
guality [WHEN FEASIBLE AND PRUDENT,] so that current and
future generations of Alaskans w ill have access to good
guality water with which to meet their basic needs.

Water resources planning is integral to wise water
management. The state shall ensure [ENCOURAGE] public
participation in the planning and management of its water
resources.

The state w ill encourage water conservation and public
education in its management of water resources.

The Department of Natural Resources [DIVISION OF WATER]
shall provide for the regulation, supervision, and periodic
inspection of privately owned and state-owned dams,
reservoirs, and appurtenant works in order to ensure that
the design, construction, and removal of dams and reservoirs
is consistent with the protection of life and property
(AS 46.17.010).

The Department of Natural Resources [DIVISION OF WATER]
shall work cooperatively with the public and other state,
local, and federal agencies to administer water rights, to
conduct navigability determinations, and to collect water
resources data (cite applicable DNR statutes). The
Department of Environmental Conservation shall ensure that
[TO ASSURE] water quality standards are met [UPHELD] (cite
applicable DEC statutes). The Department of Fish and Game
shall ensure that fish and w ild life and aquatic habitats are
protected (AS 16.Q05.84Q and AS 16.05.870). All three
agencies shall provide scientific and technical assistance
as requested.

The Department of Natural Resources [DIVISION OF WATER]
shall system atically collect, record, store, evaluate, and
distribute water resources data to determine the quantity,
[QUALITY,] location, and use of the state’'s water resources.
Such activities are in the public interest and are necessary
for the orderly domestic and industrial development of the
state (AS 41.08.017). The Department of Environmental
Conservation shall monitor the qgyality < thfl—StatQjs
resources (cite applicable DEC statutes).
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RECETLNLVHO . 1 T«J.:i4ds
rKOMt Eii(;ethaﬂdge DEC 04 1991  =oMJCtt Consolidation  of
W at Related
OOMVASIRER'S oFRCs aer o nelane
A* we hava discussed the consolidation of water related

into the new Division of Watar would ruUii mifhlfi*nt

wid« eoac saving*, increase progree efficiencies, pJovldifall
ehopping for vatar related permitting and aotivitiad allLov”oe?!!
public understanding of State watar aanagasant and, genially bi

consistent with vhat othar atataa hava dona or voul<i*Uke to do.

raviavad a number of itudiaa and discussion
Itata of AlaaXa should organise and aanaca
Tha eonai*t*nt thaaa of these raviawa
soma of whieh go back 13 years, 1ia that by consolidating vatar
pcograas tha coordination necessary in governsanr to sect tha
axpactationa of service and cost efficiency can bo batter roalizad
by water prograa consolidation.

Upon ay arrival |1
papers on tha way the
watar related activities.

At present si* State dapartaents have watar vresponsibilities.
These include DHX which 1* aainly focused on water policy, quantity
management, water appropriations, watar rosourca raaaarch nacaasary
to support ownership and allocations (fed, jtats and privets), daa
and divoreion safety and State ownership of lubmrgad lands.

CIS

Aorid. DOT/pr.

in 0SC,
includei

Ths othar watar programs locatad C*A,

and ths Alaska Energy Authority
Erosion Control =

Flooding

Tranaportation Syatao Crossings (reads/rail)

Stress Uftoration

Stress laslasatiea

Jubdiviiion Review

Hydrologic Management 4 Multiple Uses

village Safe watar

Title M Permitting

Wetlands

Water Labe (now two -

Waste Water

Orinking Watar

one 1in "Juasau and one in Ftoki)

argument that you naed shocks and balancae in
intant of check* and
end Lag branches not

The old political

"*«v*rna«nt 1a not consistent with the original
- Pv*a . judicial
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threa or four different agencies in order to aocoapiiah a single
project. This inefficiency also eoet tha State ot Alaska a great
deal ot tiae and aoney.

The other old political argument that ONR aa tha "developeent*
agency caft not proparly aanega "regulatory" pcegraae because of
aosa philosophical incoopatibility. Thia is uninformed. Tha legal
standards of performance required of prograa* now in occ, for
axaa|i)_la, do not changa -if tha prograa la sanagad by ONR
conolianea paguiraaants ara not "relaxed" baaad on vhara tha
prograa ia located, thay are driven by law.

Ona of tha thinga X have heard einct arriving ia that aim,

in ragulating tha use of resources do not have a good

ot what that resource ia or how it ia uaad. mmyconaoll2ili!S!I!?fn*
ralated programs undar ona Division, tho collegial intacl»*iJ.« ilf5

incraaaing tha effactiveneea of field efforts while decreasing
aanpouer and other coat requirement!.

Aa a three year goal X would”liXa to secure your support and that
of CMS and tha Governor to complete a government wide consolidation
of water progreae. This effort will etart with « praliainary study
of dollars and personnel savings that can be realized with such a
conaolidation. Hy target for 1inplasantation wauld begin in the.
later pert of and coapleted by 7Ylam The aodels uaed vill be
baaad on existing and proposed water organizations in other states.
Tha western States Water council has offered to bo of assistance

already at no coat.

Z recognize that thia effort has toae political problaas, but put
in tha context of batter government and lover coat - and given tha
concerns of. many water user constituencies in tha face of budget
reductions X believe it can sell and ba Ispleaantod.

I hava inclosed a copy of a proposed program organization with
program arias outlined under the various sections. Please review

this concept as you considar your decision.
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DEPT. OF ENVIRONMENTAL CONSEHViI

OFFICE OF THE COMMISSIONER F«x: (907) 465-2617
P.0O. BOX 0, JUNEAU, ALASKA 99011-1800 lonei (907) 465-2600

November 18, 1991

KLLQUH.PgH

TO! Harold C. Heime
Comaiaeioner
Department of Natural Resources

FROM! John A. Sandor
Commissioner

SUBJECT! Alaska®"s Mater Policies, Regulations and Management

The Department of Environmental Conservation (DEC) staff has
ravieved the September 27, 1991 Draft of the State of Alaska
Water Policy and had no suggestions for modification of these

statements.

I believe the policy statement is exoellent, but would like to
suggest that tha existing processes by which the federal
government, State agencies and local communities regulate and
manage the water resources of Alaska should be carefully reviewed
and redefined. Zt is ay observation that federal, State and
local government policies, objectives and practices are not
effectively integrated (or coordinated); and are sometimes 1in
conflict. These deficiencies are a barrier to the achievement

of our water management end related objectives.

As you know, the DSC is engaged in many activities related to
water reeeuroe protection. We are developing new regulations «s
mandated by the Sefe Drinking Water Act end we are working with
the urban and rural communities of the state in ths development
of public water/waste water systems. I believe our existing
water quality regulations and their application to the waters of

our Stats should be revised.

X would like to suggest that our Departments, with participation
by ADFfiG, IPA, 1local governments and professional wstsr/wasts-
vatar organisations explore the opportunities for reforming and
improving the way in which we regulate and menage our water
resources. X am oonvincad that substantial 1improvamsnts can bs
mads in ths organisation and administration of these activities.

I believe it would bs worthwhile for kay members of our staffs to
asst with us within ths next several weeks to ley out an aotion
plan that vill aohieva these objectives.



MEMORANDUM state of alaska

DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Office of the Commissioner

TO: Harold Heinze DATE: November 26, 1991
Commissioner
Department of Natural Resources
FILE #:

THRU
PHONE #: 465-2600

SUBJECT: Additional Comments on
Proposed Alaska W ater

Policy

Hy November 18 memorandum to you inadvertantly omitted

comments on the Department of Natural Resources proposed Alaska
Water Policy. Please include these with my earlier comments as
part of the department's formal response to the proposed policy.

Thank you.

DR/mf



MEMORANDUM" state of alaska

DEPARTMENT OF ENVIRONMENTAL CONSERVATION
OFFICE OF THE COMMISSIONER

Harold C. Heinze date. November 22, 1991
Commissioner
Department of Natural Resources RLE NO.:

. John A. Sandor PHONE NO,: 465-2600

Commissioner
Department of Environmental Conservation subject: Draft State Water Use Policy

The Department of Environmental Conservation submits the attached comments on
the Department of Natural Resource’s draft State Water Policy. | commend the
Department for its efforts to clarify water use policy within its jurisdiction. This is an
important step. However, | believe the policy needs to clearly acknowledge the
separate authorities and responsibilities of the Departments of Natural Resources
and Environmental Conservation. Our proposed revisions suggest language to
achieve this.

We have proposed retitling the policy as "State of Alaska Water Use and
Management Policy" to reflect that the policy implements only the authorities of the
Department of Natural Resources. We have added language to reflect DEC'S
authorities and responsibilities for protection of water quality, and have suggested
minor editing. We also recommend that the Governor's Administrative Order No.
120 be used as a model to clarify the respective responsibilities. This order defines
the separate authorities and responsibilities of DNR and DEC in implementation of
the Alaska Groundwater Quality Protection Strategy.

Mike Menge, Director of the Division of Environmental Qualityl will be meeting soon
with members of the Division of Water to discuss the draft State Water Policy. After
that meeting, we will be prepared to discuss the proposed policy at a Cabinet-level

meeting.

Thank you.

DRAFT

CARD H B

CC: Mead Treadwell
Mike Menge

Attachment



STATE OF ALASKA
WATER USE AND MANAGEMENT POLICY

DEC Comments, 11-15-91

It is the policy of the State of Alaska, through the Department of Natural Resources.
Division of Water, to efficiently manage and conserve proteH, its ffie/state™ water
resources for the maximum use and benefit of its citizens, consistent with the public
interest In so doing, the state’s goal is to maximize public benefits bv improving the
quality of life of its residents; conserving the natural environment; d alm lir v
Iniprovin®BEquillty™*~ilsrv~crs; stimulating and encouraging economic
development; and protecting life and property.

epartment of Envirt
snotcovered under
Uon, Division n

Water

gp”oucds, DMstendnes

ttfl'irouiulwater iSouSSB S
following principles will guitle the management of ™"
Alaska’s water resources.

B paaBsssssassi
| To further this policv, the

B
T
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e The state is the conservator both the managerandlpStiaro of the public’s water
resources.

. Permit the broadest possible access to and common use of

state waters, consistent with the public’s best interests (Constitution of Alaska,
Article Vm, Section 3).

Whenever occurring in a natural state, all surface and ground water resources are
reserved to the people for common use. Such use and priority for use is a83
subject to prior appropriation rights; except for public water supply, an
appropriation of water shall be limited to stated purposes and subject to
preferences among beneficial uses, concurrent or otherwise, as prescribed by law;
and subject to the general reservation of water;fi$ fish and wildlife (Constitution
of Alaska, Article Vm, Sections 3 and 13; and AS 46.15.030).

No person shall be involuntarily divested of his c$EJ5$ right to the use of waters,
or improvements affecting that such use, except for a superior beneficial use or
public purpose and then only with just compensation and by operation of law
(Constitution of Alaska, Article VIII, Section 16).

a Water resources shall be managed to ensure that adequate supplies of water are
reserved for public water supplies; the protection of fish and wildlife habitat,
migration, and propagation; recreation and park purposes; navigation and
transportation purposes; and sanitarv and water quality purposes (AS
46.15.080(b)).



*— State water quality standards shall be judiciously and unifcuuilj enforced among
all-users:

generations of Alaskans will have access to good quality water with which to meet
their basic needs.

planning and management of its water resources.

» The state will encourage water conservation and public education in its
management of water resources.

* The Division of Water shall provide for the regulation, supervision, and periodic
inspection of privately owned and state-owned dams, reservoirs, and appurtenant
works in order to ensure that the design, construction, and removal of darns and
reservoirs is consistent with the protection of life and property (AS 46.17.010).

* The Division of Water shall work cooperatively with the public and other state,
local, and federal agencies to administer water rights, to conduct navigability
determinations, to collect water resources data, to assure water quality standards
are upheld, and to provide scientific and technical assistance as requested.

» The Division of Water shall systematically collect, record, store, evaluate, and
ocation, and

I i, h activities are

in the public interest and ore necessary for the orderly domestic and industrial
development of the state (AS 41.08.017).

* Regulatory processes concerning 25339 the state’s water resources shall be
streamlined To the extent feasible and prudent, regulatory or jurisdictional
duplication among state agencies shall be identified and eliminated.
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MEMORANDUM State of Alaska

TO:

FROM:

DEPARTMENT OF FISH AND GAME

Harold Hsinze U DATE: November 15, 1991
Commissioner
Department of Natural F,LE NO,:
Resources Jr
| Wr  TELEPHIONE NO.. 465-4100

y orf {SUBJECT: Stata Watar Policy
Carl L. Rosiea®™’ ("7 "
Commissioner \

Department of Fisa and Game

As requested in your enclosed October 24 memorandum, va have
reviewed your September 27 proposal for a state watar policy.

| assume from your reference to a state water policy, your partial
reference to statutory authorities of agencies othar than DNR, and
the enclosed August memorandum by your director of Water
Resources, that your intent is indeed for the draft document to
reflect the policies of all state agencies with water felated
authorities. In accordance with past practices, it is essential
that a state policy be finalized with the concurrence of all
appropriate departments..

Before getting into specific details of your September 27
proposal, it is important that the Resource Cabinet and the
governor come to terms with the im plicit assumption in your
proposed draft that all water related statutory authorities and
responsibilities of other agencies be shifted to DNR. | do not
concur that all water conservation authority be vested in the
Division of Water within DNR.

ADF&G is fully supportive of developing a state of Alaska water
policy that incorporates watar related authorities and
responsibilities across department lines* My Department is also
committed to providing a streamlined regulatory process consistent
with our statutory responsibilities and authorities.

The degree and extent to which the management of renewable and
nonrenevable natural resources features in the affairs of Alaska
is unparalleled in any other stata in this country, and it is for
good reason, that those organizing state government following
statehood chose to establish separate Departments of Fish and
Game, Natural Resources, and Environmental Conservation. Contrary
to the Division of Water Resources suggestion, it is the checks
and balances between these departments that help to ensure that
natural resource management decisions are made in tha overall best
intarest of Alaskans. Those who advocate combining the basic
statutory responsibilities of the three resource agenoies under
one department in the name of increased government efficiency
invite a public percspcion that, first, there is significant
duplication of effort between the departments and, second, that an
e ffort is being made to manipulate the interdisciplinary process
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Harold Heinze - 2 - November 1S, 1991

by which agency decision* are derived. The reality is that
overall, resource agency authorities complement rather than
duplicate one another.

| amprepared to discuss this important subject with you and other
cabinet members. The following are (1) more specific comments
regarding your September 27 proposal, and (2) a revision of your
proposed policy which leflects our comments.

Preamble. For the policy to be statewide in scape, the preamble
needs to reflect the statutory authorities and responsibilities of
ADFfiG and DEC that relate to water quality or aquatic habitat
protection.

Item 2. Article VIII, Section 14 of the Alaska Constitution
provides for the "free access to the navigable or public waters of
the state . . . except that the legislature may by general lav
regulate and limit such access for other beneficial uses or public
purposes.” This constitutional language should be cited and
reflected in the policy.

Item 6. Tha term, "judiciously,” should be dropped bocause it
iImplies that the state needs a policy to make an informed decision
on whether to enforce water quality standards. Inasmuch as DEC is
responsible by statute for implementing the state's water quality
standazds, that department's statutory authority for doing so
needs to be cited. There are ample discretionary authorities
available to DEC

Item 7. The policy should be to meet minimum water quality
standards and to strive for the highest attainable water quality
rather than simply "good" watar quality. Again, it is DEC which
ha* the statutory responsibility to enforce water quality
standards, and the insertion of "when feasible and prudent" into
your proposed policy is inconsistent with DEC statutes.

Iltem 8. AS 38.04.065 requires DN\R to "provide for meaningful
participation in the planning process by affected local
governments, state and federal agencies, adjacent landowners, and
the general public." To say that the state shall "encourage"
public participation does not adequately reflect this.

Item il. The language, "to assure water quality standards are
upheld,” should be deleted. DNR does not have the statutory
authority to accomplish this. Rather, the legislature, under

AS 46.03.020, has charged DEC with the authority to ensure that
state water quality standards are upheld.

ax
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[IfilLjJ.. This item should bo changed to reed, "State agencies
*hall ensure that regulatory processes involving the state's vater
resource* are efficient and that, to the -extent feasible
regulatory or jurisdictional duplication among state agencies is
avoided." Thie rewording remove* the presumption that
inefficiency and duplication exist and simply indicate* agency
responsibility to see that it doe* not.

in reality, there are a number of procedural mechanism* in place
that are intended to ensure efficiency and to avoid duplication of
effort, and these should be capitalized upon. One example is the
tri-agency project review process for placer mining projects.
That policy provides for one-atop permit application for miners aa
well as coordinated field assistance and enforcement actions by
the three resource agencies. Another example consists of the
regulatory rocedure* governing the multiagency reviews of
projects within the coastal zone. The point is that we should
continue to implement those process which are working well, fine-
tune those in need of adjustment, and fix any that it can be
demonstrated are inadequate.

In the area of water management per se, the basic statutory
division of labor between the resource agencies ia clear. DN\R
regulates water appropriations which include diversions; DEC
ragulats* wastewater discharges: and AIDRG regulate* wuses in
anadromous and resident streams, applies to DNR for instream flow
reservations, and applies to DN\R for wat*r appropriation* for
activities or facilities such as fish hatcheries.

An area of stata watar managemsnt that we believe is in need of
streamlining ie DNRla water appropriation adjudication process.
Many applicants wait years to obtain a decision on their watar
rights and there continues to be a backlog of appropriation
applications.

In clcsing, a meaningful state policy needs to rsflact the
statutory water management responsibilities of other state
agencies as well as DNR As indicated above, ve are prepared to
continue working with you and other appropriate agencies toward

this end.
Enclosures

cc: The Cabinet _ _
Paul Rusanowski, Diractor, DGC

12101 PIC HFIIETAT 9074«XZ7*a p.a*
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STATS OT ALASXA WATIR POLICY
DRAFT September 27, 1991

supersedes drafts dated 9/19/91 and 9/24/fl. All previous versions
of the proposed water policy should be discarded.

It is the policy of the State of Alaska, [THROUGH ITS division of
WATER,] to sfficiently manage and conserve its water resources for
the maximum use and benefit of its citizens, consistency with the
public's interest. In so doing, the etate's goal is to maximize
public benefits by improving the quality of life of its residents?
conser\(ing the natural environment? stimulating and encouraging
economic development; and protecting lifs and property. To further
this policy, tha following principles will guide the management of
Alaska's water resources..

1[*] The stata is tha conservator of the public's watsr e
resources.

£.[*] Permit the broadest possible access to common use of stats
waters, consistent with the public's best interests

(Constitution of Alaska, Article VIII, Section 3), and
provide "free access to the navigable or public waters of
the stata . . . except that the legislature mav, by general

law regulate and limit such access for other beneficial usee
or public purposess (Constitution of,Alaska. Article vill.
Section 4).

2[*] Whenever occurring in a natural state, all surface and
ground watar resources are reserved to the people for common
use. Such use and priority for use is subject to prior
appropriation rights? except for public water supply, an
appropriation of water shall bs limited to stated purposes
and subject to preferences among beneficial uses, concurrent
or otherwise, as prescribed by law; and subject to the
general reservation of fish and wildlife (Constitution of
Alaska, Article VIII, Sections 3 and 13) and (AS 46.13.030).

4,[*] Mo person shall be involuntarily divested of his right to
the us* of vatcru, or |mP_ro_vements affecting that use,
except for a superior beneficial use of public purpose and
then only with HUUt compensation and by operation of law
(Constitution of Alaska, Article VIII, Section 16).

£1*] Water resources shall be managed to ensure that adequate
supplies of water are reserved for public waiter supplies;
the protection of fish and wildlife habitat, migration, and
propagation; recreation and dpark purposes? navigation and
transportation purposes? and sanitary and watsr quality
purposes (AS 46.15.080 (b)).
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Policy
Sept. 27, 1991

2 of 3

Stata watar quality standards ahall be [JUDICIOUSLY]/and]

uniformly onforced among all users (cite applicable "dEc
statutea).

[THE EXISTING QUALITY OF] W [v]ater resources w ill be manaaed
£g .BLMt [MAINTAINED, OR IMPROVED TO] minimun water quality
standards and to strive for the highest attainable watar
.quality [WHEN FEASIBLE AND PRUDENT,] so that current and
future generations of Alaskans w ill have access to good
guality water with which to meet their basic needs.

Watar resources planning is integral to wise water
management. The state shall ensure [ENCOURAGE] public
participation in tha planning and management of its watar
resources.

The state w ill encourage water conservation and public
education in its management of watar resources.

Tha Department of Natural_Reaources [DIVISION OP WATER]
shall provide for the regulation, supervision, and periodic
inspection of privately owned and state-owned dams,
reservoirs, and appurtenant works in order to ensure that
the design, construction, and removal of dams and reservoirs
is consistent with the protection of life and property
(AS 46.17.010).

The Department of Natural Resources [DIVISION OF WATER]
shall work cooperatively with the public and other state,
local, and federal agencies to administer water rights, to
conduct navigability determinations, and to collect water
resources data (cite applicable DNR statutas). The
Department of Environmental Conservation shall ensure that
[TO ASSURE] water quality standards are met [UPHELD] (cite
applicable DEC statutes) . The Department of Pish and Gama
shall ensure that fish and w ildlife and acruatlc habitats are
eprotected (AS 16.05.840 and AS 16.05.8701. All three
agencies shall provide scientific and technical aeeistance
as requested.

The Department of Natural Resources [DIVISION OF WATER]
shall system atically collect, record, etore, evaluate, end
distribute water resources data to determine the quantity,
[QUALITY,] location, and use of the state's water resources.
Such activities are in the public interest and are necessary
for the orderly domestic and industrial development of the
state (AS n . 08.017). Ths Department of Environmental
Conservation shall monitor the quality of thi ita tf'l
resources (cite applicable DEC statutes).
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W atar Policy
Draft Sept. 27, 1991
Page 3 of 3

UC*]

fitotQ_jigfngiti shall ensure that racuiatorv

Igv.qlying thi stata"a water .resources ar« efficient and
g Ul» t<? ths extant feasible, recrulatorv or -urisdictional
flupUgatlon among state_agenclea_ ia avoided, [regulatory
PROCESSES CONCERNING THE STATE'S WATER RESOURCES SHALL BE
STREAMLINED. TO THE EXTENT FEASIBLE AND PRUDENT, REGULATORY

OR JURISDICTIONAL DUPLICATION AMONG STATE AGENCIES SHALL BE
IDENTIFIED AND ELIMINATED.]

(Supersedes drifts dated 9/19/91 and 9/24/91. AIl previous versions
of tha proposed water policy should ba discardad.

09



MEMORANDUM State of Alaska
DEPARTMENT OF NATURAL RESOURCES
ro: The Cabinet and Director. DGC 3. Octoce™ 11, 1991

4 die NO

—cm: HaroldC. Heim subject; DraftWater Folicy
Commissioner

Review

Artacrned sadraftof tre state Swater policy dated Septerber 24, 1991, Pleese take tteume togne
this proposed policy your careful review and arsiceratian.  Iwould gaareciate your wirtten comments

concemiing this proposed water policy by Nov 15, 1991. iFyour department does rotheve arny
comments, pleese so rdicate.

Wriitten comments may be senttome direaddy, or to tte Division of\ater -



STATE OF ALASKA WATER POLICY
DRAFT September 27, 1901

Supersedes drafts dated 971991 and Y24/91. All previous versions of this
proposed water policy should be discarded.-

Ik stte policy of tre State of Alagka, through isDivision of\\ater, tocfficiawy manage and
conserne isvater resources farttemaximum use and berefitof isatizas. asistatwith te
pblicSinaest. Inso doirg, tte stateSgoal Btomaximize plblic baefits by inproving te
qality of lifeof its resicats; arservirg tre retural envirament: stinullating and encouraging
econaomic developrent; and protectirg lifeand prgoerty. To furtter this pollicy, tre folloving
prirciples willl guide the management of Alaska Swetter resourass.

* The state istte consenvator of the public™s water resouraes.

Permit the broedest possible at-css tband common use of stale waters, arsistaitwith te
public™s best intarests (Gastatutdan of Alaska. Article VAL, Sectiaon 3).

Whenever coaurring inaratural state, all surface and ground watter resouraess are resernved
1O tte people forcommon wee. Such use and priority foruse issubject oprior
goprgoriation rigts; exogpt for public watter syply, an goorgoriation ofwater dall be
1imited 1o stated purposes and subject 1o preferances among bareficial usss, cocurrentor
otherwise, as presaribedby lav; and subject o tte greral resenataon of fishand waldiirfe
Gostatutaon of Alaska, Artacle VTEL Sectias 3 and 13) and (AS 46.15.030)-

“= No person gall be inoluitarily divested of his rigitto the use of waxen, or Improvenents
affectirg that use, exoept fara superior bareficial use orpublic purpose and then anly with
Just compensation and by goaration of law (Costatutaon of Alagka. Article VEL,
Section 16).

<< Water resources dalll be managed to ensure ttatadegueate syplies of water are
resenved forpublic water syplies: the protection of fishand wildiife hebitat, migratian,
and propegation; recreatian and park purposes: revigation and trangoortatdion purposes: and
sanitary and watter gality purposes (AS 46. 15.80()]-

State water gal ity starckros dalll be judiciously and uniformlly enforoed among aill users.
The existirg gality ofwater resources willl be maintained, or improved tominimum water

qality standards when fessible and prudent, so ttetauaraitand future gaeratiasof
Alaskans will have aooess togood gal ity water with which to meet thelrbesic nesds.

* Water resouraesp lanning B integral towise water management. The state dall encourage
public penicipai ion inthe plamiing and management of iswater resources.

- The statewill encourage watter conservation and public education in ilsmanagement of
welter resources.

- The Division of Water dall provide for the regulation, sypervisian, and periadic ingoectdan
of prinvately owned and state-oned dans,  resenoirs, and gopurterentworks  inorder to
ensuie trat the design, astruction, and removal of dams and resenvoirs Barsistaitwith
the protectiion of lifeand property (AS 46.17.010).



Water Rolios
Draft Sgot. 27. 1991
Page 2 of 2

The Divisian of Water dall woric cogeeratively with tre pud_ic and otter sate, laal, ad
fabral agenc_es to achninisterwater rigis, toconduct revigebillity cetermiretias, ©

i lectwater resourcess data, 1o assure water gality starclrts are upheld, and 1o provice
saatafic and tednical assistance as reg estad.

The Division ofWater gall systeratically ollet, reaod, stae, ealuate, and distribte
veter resources data to determine tte gentaty, gality, location, and use of tte Stlate™s
vater resouraess.  Such adtivities are in tte publlic intarestand are necessary fartte aderly
damestic and irdstrial development of tre state (AS 41.08.017)-

* Regullatory prooesses concermiing tre state Swatter resourass dalll be streemlined. To tte

exdtant fassible and prudent, regullatory or jurisdictiaal d plication among Stateagacies
gl be idntafiedand elimirated.

Supersedes drafts dated 9/19/91 and 924/91. All previous versions of this
proposed water policy should be discarded-
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OIfAATMCNT Of 'UTVM | MJCUSCU .
*VWJOtH>JW Aru AI30UKCL* $£P 5 199i

*«i< Wat-old Hainse OATSI  AUqUIt '|§
Commissioner
X HO

mrpHOHI HO, | 743-310

TROMtE Ric Cavidg* ICIJZCTt Consolidation of
oirtctor Hater Related
Progress

As we have diecueeed the consolidation of water related procrama

into tha new qivision of Water would realix* significant ggvornmenc
wid« co*t savings, incrtaaa procraa efflcienelés, providelon* »tqB

shopping for watar related permitting and activities,.allow batter
public understanding of State water eanaqeaent and. generally b«
consistent with what other states have done or voulU -lihe to doT

Upon ay arrival | reviewed a number of studies and discus*ion
papers on the way tha State of Alaska ahould organ™x,* and manage
watar related activities. The conaistent these of these review?,
aofflo of which go bade 13 years, is that by consolidating watar
pcograas_ the coordination necessary _in government to meet the
expectations of aervice and cost effioiency can be better realised
by vacer program consolidation.

At present six Stats departments have watar responsibilities.
These include OK* which is aainly focused on water pOlIC%, quantify
management, water appropriations, water resource research necessary
to support ownership and allocations (Ted, stata and private), dam
and diversion safety and State ownershgp of subsarqged lands.

Ths other water programs located 1in DSC, AoriC, cxa, DCT/Ff, Czs
and ths Alaska mexqy Authority- include*

erosion Control

ﬂgﬁgbncgrtation System Crossings (roads/rail)
stress Restoration

Stress Reclamation

Subdivision Review .

Hydrologic Management 4 Multiple Uses
village Safe water

Title U Permitting
Wetlands

PN |
Wetas Labs (now two - ons in 'O'umu ind one in rbki)

Waits Water
Orinking water

The old political argument that you need checks and balance in
»NVNrutn( 1s noC consistent with the orégln | intent qg cheﬁfcs and
.o - rvma. JudTcial and Leg brioches not
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three or four different agencie* in order to eccoaolijh » .i,,.
8 j«ct. Thi* inaffici.ncy tlio eo*t tha State 9f A la.k. V il
«el oi tUa and aonay. *Frok

Thgncmhge{rt OAdt o||t|ci1 arg umentrethatat(())rNR 4a thﬁaa davaI%ouaenfg-
g §djlosop?ncg[ ype |bn|nUt g1uh unln?oqrmed a Ia? I
n and oraa ce requwd ot Proqraaa now |n oc
axaaple, o not change —|f tha PPgra IB ana Dl\ﬁ
com Iance lgwemetﬂt ar no t aée aae wh re
progr a Ia Ioc dr

One of tha thing* | hav* haard ainca arriving i« that aany involLvad
in raguiating tha u*a of raaourcaa do not hava a good understanding

of what that rasourca ia or how it ia uaed. ly oonaoiidating vatar
ralatad prograa* undar ona Oivialon, tha collegial intagration that
occurs allow* for vary affactiva croaa training that will l««d to

incraaaing tha affactivanaaa of fiaid affort* vhila dtcrsaalng
aanpowar and othar coat requirement*.

C A* t thraa year goal Z would* 113<a to »acur* your #upport and that
of CMS and tha Ccvarnoc to complete a govarnaant wida coniolidati'on
of watar prograa*. Thi* affort will atart with a preliainary study
of dollar* and parsonnal living* that can ba realized vith auch a
consolidation. Hy targat for iapleaentation would bagin in tha-
latar part of nil and coaplatad by n il. Tha todals uaed will b«
baaed on existing and propoaad watar organization* in othar ftataa.
Tha Western Stataa Watar council ha* off#r*d to ba of aaaiatanca

already at no coat.

| -tcocnize that chi* affort ha* ac«* political problesa, but put
in ttaa contaxt of batter govarnaant and lowar coat @ and given tha
concerna of many watar uaar conatituancia* in tha fees of budgac
reduction* | baliava it can **11 and ba lapleaanted.

I hava incloaad a copy of a propoaad program organization with
prograa art** outlined undar tha variou* aaction*. Flaaaa raviav

thi* concept a* you coneidar your deciaion.
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OFFICE OF THI COMMIS3ICHZR Ftx: (907) 465-2617
P.O. BOX 0, JUNEAU, ALASKA 99011-1800 | one: (907) 465-2600

November 18, 1991
MEMORANDUM

TO: Harold C. Heinic
Commissioner
Department of Natural Resources

FROM: John A. Sandor
Commissioner

SUBJECT: Alaskal* Watar Policies, Regulations and Management

Tha Dapartaent of Environmental Conservation (DEC) staff has
rsviavad tha September 27, 1991 Draft of tha Stata of Alaska
Watar Policy and had no suggestions for modification of these
statements.

I believe tha policy stataaent is excellent, but would like to
suggest that ths existing procassas by which the Federal
government, State agencies end local coamunitias regulate and
manage the water resource# of Alaska should be carefully rsviavad
and redefined. It is ay observation that Federal, State and
local government policies, objectives and practices ars not
sffsctlvsly intsgratsd (or coordinatsd) j and are sometimes in
conflict. These deficiencies are a barrier to the achievement

of our water management and related objectives.

As you know, the DEC is sngaged in many activities rslatsd to
water resource protection. We are developing new regulations as
mandated by the Safe Drinking Water Act end ve ere working with
the urban end rural communities of the state in tha development
of public veter/vasta watar aystams. Z believe our existing
water quality regulations and their application to the vatsrs of
our Stata should bs rtvistd.

1 would lika to suggest that our Departments, with participation
by ADF&G, EPA, local governments and professional watsr/vaata-
vater organisations axplors the opportunities for reforming and
improving the way in which ve regulate and manage our water
resources. | am convinced that substantial improvements can bs
made in the organization and administration of these activities.

I believe it would bs worthwhile for key members of our staffs to
meet with ue within the next eeveral weeks to ley out an action
plan that vill achieve these objectives.



MEMORANDUM state of alaska

DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Office of the Commissioner

TO: Harold Heinze DATE: November 26, 1991

Commissioner
Department of Natural Resources

FILE #:
THRU:
PHONE If: 465-2600
FRCHfiv-Uohn A. Sandor SUBJECT: Additional Comments on
Commissioner Proposed Alaska Water
Policy

My November 18 memorandum to you inadvertantly omitted

comments on the Department of Natural Resources proposed Alaska
Water Policy. Please include these with my earlier comments as
part of the department's formal response to the proposed policy.

Thank you.

DR/mf



STATE OF ALASKA
WATER USE AND MANAGEMENT POLICY

DEC Comments, 111591

It i the policy of the State of Alaska, through »he Department of Natural Resources,
Division of Water, to efficiaitly manage and consene protect, its the'state™s water
resources for the maximum use and berefit of s catizas, cosistent with the public
interest In so doing, the state s goal B 1 maximize public berefits by Improving the
qgality of life of its residats; conserving the retural environment; maimainm”™and
Inproving; , theegtial Iy o019 watexs: stunulatimg and encouraging economic
developrent; and protecting life and property.-

Division;oEjWaiici™
iniOcraundwai'a=resourcwi”~l To furtrer this policy, the
folloving principles will guide the managementofD 1 v m o I r manating
Alaska S water resources.

= The state B the-conservator botOhe maDa™rJuutiproteoox of the puwblicS water
resources.

« THFfcSat™w5Ep3romotc Permit the broadest possible access to and common use of
state vwaters, aosistent with the public S best interests (Constitution of Alaska,
Article VHI, Section 3).

= Whenever occurring in a natural state, all surface and ground water resources are
reserved to the people for common use. Such use and priority for use B are
subject 1o prior gppropriation rigts; except for public water suyply, an
appropriation of water gsall be limited 1O stated purposes and subject o
preferences among bereficial uses, concurrent or otherwise, as prescribed by law,
ad” subject o the gereral reservation of water-®&! fish and wildirfe (Costatution
of Alaska, Article VIE, Sections 3 and 13; and AS 46.15.030)-

No person gall be involuttarily divested of his ocHex rigt to the use of waters,
or improvements affecting that such use, exogpt for a superior bereficial use or
public purpose and then only with just compensation and by operation of law
(Constitution of Alaska, Article Vm, Section 16).

= Water resources duall be managed to ensure ttat adequate syplies of water are
reserved for public water syplies; the protection of fish and wildirfe hebitat,
migration, and propagation; recreation and park purposes; navigation and
transportation purposes; and sanitary and water qality purposes (AS
46.15.080()) -



Stale water quality standards shall be judiciously and imifuimly enforced umuug
all users:

Thu urnting quality of water resources-will-br maintained, or improved lu See*

minimum-water quality standards whcn-fcasiblc and pmdcnt; TITc.;DeDmmeitio?
rralEirthc"5teifilE2G

garatfi!” so that current and future

generations of Alaskans will have access to good quality water with which to meet

their basic needs.

Water resources planning is integral to wise water management TKeZsEtEsBall
AHINANANAAN L erfesouK Iplamm giE~Anramuw s”seiand
managemSESS”JateiS The state shall encourage public participation in the
planning and management of its water resources.

\
The state will encourage water conservation and public education in its
management of water resources.

The Division of Water shall provide for the reguau” ¢'mervision, and periodic
inspection of privately owned and state-owned Ham;, reservous, and appurtenant
works in order to ensure that the design, construction, and removal of dams and
reservoirs is consistent with the protection of life and property (AS 46.17.010).

The Division of Water shall work cooperatively with the public and other state,
local, and federal agencies to administer water rights, to conduct navigability
determinations, to collect water resources data, to assure water quality standards
are upheld, and to provide scientific and technical assistance as requested.

The Division of Water shall systematically collect, record, store, evaluate, and
distribute water resources data to determine the quantity, qualify location, and
use of the state’s water racma”andistiallbwriga™”

Sucfl activities are
in the public interest and are necessary for the orderly domestic and industrial
development of the state (AS 41.08.017).

Regulatory processes concerning useiof the state’s water resources shall be

streamlined. To the extent feasible and prudent, regulatory or jurisdictional
duplication among state agencies shall be identified and eliminated.
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MEMORAND".Iv| State of Alaska

TO:

FROM:

department op fish and game

Harold Heinze . 0 OATE:  November 15, 1991
Commissioner fly
Department of Natural fr,LE NO, :

Resources

TELEPHONE NO.:  465-4100

SUBJECT:  State Watar Policy
Carl L. Rosit
Commissioner \/
Department of Fislf and Game

As requested 1in your enclosed October 24 memorandum, we have
reviewed your September 27 proposal Cor a stata watar policy.

I assume from your reference to a stata water policy, your partial
reference to statutory authorities of agencies other than DNR, and
the enclosed August memorandum by your director of Water
Resources, that your intent 'a indeed for tha draft document to
reflect tha policies of all state agencies with water related
authorities. In accordance with past practices, it is essential
that a state policy be finalized with the concurrence of all
appropriate departments..

Before getting 1into specific details of your September 27
proposal, it ic 1important that the Resource Cabinet and the
governor come to terms with tha implicit assumption in your
proposed draft that all water related statutory authorities and
responsioilities of other agencies be shifted to DNR. I do not
concur that all water conservation authority be vested in the
Division of Water within DNR.

ADFSG is Tfully supportive of developing a state of Alaska watar
policy that incorporates water related authorities and
responsibilities across department lines. My Department is also
committed to providing a streamlined regulatory procase consistent
with our statutory responsibilities and authorities.

Tha degree and extent to which tha management of renewable and
nonrenevebla natural resources features in the affairs of Alaska
is unparalleled in any other stata in this country, and it is for
good reason that thosa organizing state government following
statehood chose to establish separate Departments of ?ish and
Game, Natural Resources, and Environmental Conservation. Contrary
to the Division of Water Resources suggestion, it is the checks
and balances between these departments that help to ensure that
natural resourca management decisions are made in the overall best
interest of Alaskans. Those who advocate combining the basic
statutory responsibilities of the three resource agencies undar
one department in the name of increased government efficiency
invite a public perception that, first, there 1is significant
duplication of effort between the departments and, second, that an
effort is being made to manipulate the interdisciplinary process
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Harold Heinze -2 - November 15, 1951
by which agency decisions are darivad. The reality is that
overall, resource agency authorities compliment vrather than

duplicate ona another.

I- am-prepared to -discuss this important subject with you and other
cabinet members. The following are (1) more specific comments
regarding your September 27 proposal, and (2) a revision of your
proposed policy which reflects our comments.

Preamble. For tha policy to be statewide in scope, the preamble
needs to reflect the statutory authorities and responsibilities of
ADFSG and DEC that relate to water quality or aquatic habitat
protection.

Item 2. Article VIII, Section 14 of the Alaska Constitution
provides for the "free access to the navigable or public waters of

the 3tate . . . except that the legislature may by general law
regulate and limit such access for other beneficial uses or public
purposes.” This constitutional language should be cited and

reflected in the policy.

Item 6. The term, "judiciously,”" should be dropped because it
implies that tha state needs a policy to make an informed decision
on whether to enforce water quality standards. Inasmuch as DEC is
responsible by statute for implementing the state 3 water quality
standards, that department®s statutory authority for doing so
needs to be cited. Thera are ample discretionary authorities
available to DEC.

Item 7. The policy should be to meet minimum water quality
standards and to strive for the highest attainable water quality
rather than simply "good" water quality. Again, it is DEC which
has the statutory vresponsibility to enforce water quality
standards, and the insertion of "when feasible and prudent" into
your .proposed policy is inconsistent with DEC statutes.

Item 9. AS 38.04.065 requires DNR to "provide for meaningful
participation in the planning process by affected local
governments, stata and federal agencies, adjacent landowners, and
the general public."” To say that the state shall ™"encourage"
public participation does not adequately reflect this.

Iten 11. The language, "to assure water quality standards are
upheld," should ba deleted. DNR does not have the statutory
authority to accomplish this.Rather, the Ilegislature, under

AS 46.03.020, has charged DEC with the authority to ensure that
state water quality standards are upheld.

93
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1JFiSL-U. This 1item should be changed to read, "State agencies
shall ensure that regulatory processes involving the stare®s v*ter
resources are efficient and that, to the extent feasible
regulatory or jurisdictional duplication among state agencies 1is
avoided." This rewording removes the presumption that
inefficiency and duplication exist and simply indicates aqgencv
responsibility to sea that it does not.

in reality, there are a number of procedural mechanisms in place
that are intended to ensure efficiency and to avoid duplication of
effort, and these should be capitalized upon. One example Is the
tri-agency project review process for placer mining projects.
That policy provides for one-stcp permit application for miners as
well as coordinated field assistance and enforcement actions by

the three resource agencies. Another example consists of the
regulatory procedures governing the multiagency reviews of
projects within the coastal zone. The point is that ve should

continue to implement those process which are working well, fine-
tune those in need of adjustment, and fix any that .it can be
demonstrated are inadequate.

In the area of water management per se, the basic statutory
division of labor between the resource agencies ia claar. DNR
regulates water appropriations which 1include diversions; DEC
regulates wastewater discharges; and ADF6G mgulates wusee in
anadromous and resident streams, applies to DNR for instream flow
reservations, and applies to DNR for water appropriations for
activities or facilitias such as fish hatcheries.

An area of stata watar management that ve believe 1is 1in need of
streamlining is DNR"s water appropriation adjudication process.
Many applicants wait years to obtain a decision on their watar
rights and there continues to be a backlog of appropriation
applications.

In closing, a meaningful state policy needs to reflect the
statutory water management vresponsibilities of other state
agencies as veil as DNR. As indicated above, ve axe prepared to
continue working with you and other appropriate agencies toward
this end.

Enclosures

cc: The Cabinet
Paul Rusanovckl, Director, DGC
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STATS OF ALASKA WXTXK POLICY
DRAFT September 27, 1991

Supersede* drafts dated 9/19/91 and 9/24/91. All previous version*
or the proposed water policy should he discarded.

It 1is the policy of tha Stateof Alaska, [THROUGH ITS division of
WATER, ] to efficiently manage and conserve its watar resource* for
tha maximum use and benefit of its citizens, consistency with the
public®s interest. In so doing, the state®s goal 1is to maximize
public benefits by improving the quality of life Of its residents;
conserving tha natural environment; stimulating and encouraging
economic development; and protecting life and property. To further
this policy, tha following principles will guide the management of
Alaska®"s water resources..

1(*] The stata 1is the conservator of the public®s water -
resources.

£[» Permit the broadest possible access to common use of stata
waters, consistent with the public"* best interests
(Constitution of Alaska, Article VIII, Section 3), and
provide "free access to the navigable or public waters of
the state . . . exceptthat the legislature mav, bv general
law regulate and limitsuch access for other beneficial use*
or public purposes.”™ CConstitution of Alaska. Article VTIT.
Section 4) m

2(*] Whenever occurring 1in a natural state, all surface and
ground water resources are reserved to the people for common
use. Such use and priority for use is subject to prior
appropriation rights; except for public water supply, an
appropriation of water shall be limitsd to stated purposes
and subject to preferences among beneficial usee, concurrent
or otherwise, as prescribed by law; and subject to the
general reservation of fish and wildlife (Constitution of
Alaska, Article VIIl, Sections 3 and 13) and (AS 46.15,030).

41*] No person shall be involuntarily divested of his right to
the use of waters, or improvements affecting that use,
except for a superior beneficial use of public purpose and
than only with just compensation and by operation of law
(Constitution of Alaska, Article VIII, Section 16).

£[*1] Water resources shall be managed to ensure that adequate
supplies of watar aro reserved for public water supplies;
the protection of fish and wildlife habitat, migration, and
propagation; recreation and park purposes; navigation and
transportation purposes; and sanitary and water quality
purposes (AS 46.15.080 (b)).
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£(*]

2[*]

E[*]

9]

TE[*]

11C*]

TE[*]

State water quality standards shall be [JUDICIOUSLY]/and!
uniformly enforced among all users (cite applicable S ec
statutes).

[THE EXISTING QUALITY OF] W[v]ator resource will be manaaad
SFI-mMti [MAINTAINED, OR IMPROVED TO] minimum water quality
standards and .to striyc_for tha highest Attainable vat-ar
gyaiitY. [WHEN FEASIBLE AND PRUDENT,] so that current and
future generations cf Alaskans will have accestt to good
quality water with which to meet their basic needs.

Watar resources planning 1is integral to wise watar
management. Tha state 3hall ensure [ENCOURAGE] public
participation in the planning and management of its water
resources.

The state will encourage watar conservation and public
education in its management of watar resources.

Tha Department of Natural.Resourcee [DIVISION OP WATER]
shall provide for the regulation, supervision, and periodic
inspection of privately owned and state-owned danms,
reservoirs, and appurtenant works in order to ensure that
the design, construction, and removal of dams and reservoirs
is consistent with the protection of life and property
(AS 46.17.010).

The Department of Natural Resources (DIVISION OF WATER]
shall work cooperatively with the public and other state,
local, and federal agencies to administer water rights, to
conduct navigability determinations, and to collect watar
resources data (cite applicable DNR statutes). The
Departacnt__of Environmental Conservation shall ensure that
[TO ASSURE] water quality standards are met [UPHELD] (cite
applicable DEC statutes). The Department of Fish and Game
mshall ensure that fish and vildlifa and aouatic habitats are
eorotected (AS 16.05.840 and AS 16.0S.8701. _Al1l  three
agenciee shall provide scientific and technical assistance

The Department of Natural Resources [DIVISION OF WATER]
shall systematically collect, record, atora, evaluate, and
distribute water resources data to determine the quantity,
[QUALITY, ] location, and use of the state"s water resources.
Such activities are in tha public interest and are necessary
for the orderly domestic and industrial development of the
state (AS 41.08.017), Tha_ Department of Environmental
Conservation shall monitor the quality of the state"s
resources (cite applicable DEC statutes).
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Water Policy
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uc*]

SEat* ,aq«?ngi«8- shall ensure that reoularorv orocasiie*
fav.glY.ing the..state,a voter resources are efficient and

KQ bhe axtgnt feasible.-regulatory or jurisdictional
duplication among state agencies. Is avoided. [regulatory
PROCESSES CONCERNING THE STATE®"S WATER RESOURCES SHALL BE
STREAMLINED. TO THE EXTENT FEASIBLE AND PRUDENT, REGULATORY
OR JURISDICTIONAL DUPLICATION AMONG STATE AGENCIES SHALL BE
IDENTIFIED AND ELIMINATED.]

Supersedes drafts dated 9/19/91 and 9/24/91. All previous versions
of the proponed water policy should be discarded.



MEMORANDUM State of Alaska
Department of Natural Resources - Division of Land and Water
Management

to: Gary Gustafson DATE: March 7, 1991
Director

TELEPHONE NO: 762-2680

subject: Selling Alaskan Water

from: Mary Lu Harle \
Water Resources Manager

You asked me to contact the Attorney Generals Office concerning
whether there are any constitutional problems with selling and
exporting Alaska®"s water to other states. I contacted Mike Frank
and we discussed the 1issue. He concluded, as | had, that a state
would have to apply for and receive an appropriation to divert,
use, and export water from Alaska in compliance with the Alaska
Constitution, Article VIII, Section 13, and AS 46.15. This would
be similar to the collection and exportation of glacial ice. The
provisions of Sporhase v. Nebraska would apply. A short discussion
of this case and its implications is attached, excerpted from the
draft report on interregional water transfers being written by the
Western States Water Council.

Mike and I also discussed collecting revenue from the sale of
water. He concluded that a new statute rather than simply a new
regulation would be needed to allow Alaska to charge for the use of
water or to sell water as a resource commodity. Presently, AS
46.15.020(b)(4) allows DNR to prescribe fees or service charges for
any public service rendered. Selling water as a commodity would go
beyond this statute however thus a new statute addressing a user or
sale charge would be needed.

cc: Mike Frank
Ron Swanson
Regional Water Officers



/

.-0Tpiex under current cute water laws. Three areas of major
importance in this .-ogaril are export r.tatutaa, LTihliu intnr-Mm

nrotoction, and area-ur-cngin protection.

1. Export Statutes

Traditionally, western states were flexible relative to
conveyance of water from its natural location to any other place
of beneficial use, providing, however, the conveyance did not cross
state lines. Qut-of-state conveyance was often allowed, but
carefully restricted. The restrictions varied from state to state.
In soma instances states enacted embargo statues that strictly
prohibited water export. The states assumed the power to require
such restrictions on the theory that the waters of the state were

owned by the state, or owned by the "public"™ and held by the state.

This assumption was challenged in a case involving a Nebraska
statute that restricted out-of-state export of water to other
states that reciprocally allowed import of water 1into Nebraska.
In 1982, in Sporhase v. Nebraska ex rel. Dour las.10 the Supreme
Court held that state water "ownership™ as articulated wunder

Nebraska law was a legal fiction, and that water* t« a cinmmod | In



interstate commerce."Il Therefore, the Court analyzed the Necraska
10 . N R S 1 # -

statute as one which discriminated against interstate commerce.

The Court has required a statute regulating the interstate movement

of an article in commerce to regulate evenhandeciy and to be

narrowly drawn to promote only permissibllocal interests." The

Nebraska reciprocity statute failed the 1 st and was s nek down

by the Supreme Court.13

Relying on Snorhase, a federal district court in New Mexico,

struck down a New Mexico statute that placed an absolute embargo
[

on out-of-state transfers of ground water. The court pointed out

that ground water in New Mexico had been treated as a commodity for

purposes of intrastate transfer and that New Mexico could not deny

that status simply because a particular transfer was to an out-of-

state municipality.

These 1important rulings changed the way interstate transfer
of water was viewed 1in the West, but they did not portend the
unfettered purchase and sale of water West-wide. Some restrictions
are allowed. Also, the Supreme Court acknowle ged in Soorhase that

Lo
the nature of water resources required a imewhat different and

111d. at 958.
12 Pike v. Bruce Church, Inc., 397 U.S. 137 (1970).

13Sporhase, 458 U.S. 941.

1-1City of ElI Paso V. Reynolds, 563 F. Svipp. 379 (D.M.M.
1983), later proceeding, 597 F. Supp. (D.N.M 1984).



more careful commerce clause review than the traditional nr lysis.

The Court said that protection of the public welfar<- .nd :he
conservation of water were legitimate bases :or rgu) . ng the
transfer of water rights. It also said that a demonstrt arid

state should be able to assert a preference for its cir. Zns in
times of water shortage. Further, the Court suggested that if the
state had a real plan for using 1its water resources, rather than
simply a theoretical, anticipated future need, the state could

exercise a limited preference for in-s"tate use.

The states have responded in different ways to Soorhnse. Some
states did not amend their export statutes after Sporhase was
handed down. In several instances, however, states changed their
statutes to comply with the Sporhase decision. Nine states,
Arizona, Arkansas, Colorado, Ildaho, Kansas, Montana, Nebraska, New
Mexico, and Wyoming, specifically allow out-of-state transfer of
water under certain conditions. All have public welfare and
conservation of water, among other things, as criteria that must
be considered when out-of-state transfers are proposed. Five
states have set up complicated administrative processes by which
out-of-state transfers must be judged, or have required legislative

approval of such transfers.

15Sporhase, 458 U.S. at 956.



Kansas has enacted an unusual, but evenhanded, twist on the
appropriation doctrine. Its statute says that if wnter is to be
diverted and conveyed more than a certain distance from the point
of diversion, regardless of whether the point of use is in or out

of state, a complex administrative process must be Tfollowed.

There are still some states that prohibit the expt - of water
or whose statutes contain a reciprocity provision sir..- .ir to that
in the statute found unconstitutional 1in Sporhase. F ardless cf
what a statute might currently say, the Sporhase stn ird is the
standard by which statutes pertaining to interstate wa- transfers

will be judged if legally challenged.

The recognition of water as an article of interstate commerce
seems to provide a solid foundation for interregional water
transfers. However, as previously noted, states can legitimately
impose some instructions tied to <conservation of water and
protection of public welfare interests. The conservation
requirements must be based upon a practical evaluation of the need
by t:ie state for the water. Although public welfare interests were
not defined by the Supreme Court in Sporhase, they would presumably

include at a minimum health and welfare interests and state concern

for environmental quality-

Also, the Sporhase analysis does not apply to water diverted

pursuant to a congressionally approved compact between two or more



states. For example, under the Yellowstone River Compact unanimity
of three signatory states 1is required before any out-of-basin
transfer may be made. Without the benefit of a congressionally
approved compact, application of this provision would likely
violate commerce clause principles. However, in Tntake Water Co.
vl “kllowstone River Compact Commiln .16 the "inth Circuit Court of
Appeals held that congressional approval of the compact immunized
its provisions from constitutional chanlenge under the commerce
clause. Similarly, Sporhase does not apply where there has been
an equitable apportionment of a watercourse by the Supreme Court

pursuant to its original jJurisdiction.

In the future, states may choose to turn more to
congressionally approved compacts with other states and equitable
apportionments as means to avoid the impacts of the Sporhase
decision. Alternately, states may rely on conservation and public
welfare protection interests to seek greater control of their water

resources.

Further, some observers believe, that in an appropriate
factual setting, the Supreme Court might be convinced that the
initial granting of an appropriative water right for use out-of-
state is something different than the sale of a vested water right

for use out-of-state. This 1is because the initial appropriation

16769 F.2d 568 (9th Cir. 19.5), cert, denied. U.S.
(1986).



of water is made under a permit "issued by 1 state subject be
whatever criteria that state imposes. It is not a market
transaction like the sale of vested water right, and the Soornase

analysis may not apply.

The Supreme Court in Soo-hase hinted at another option whereby
states can legitimately take greater control of cheir water

resources by citing Reese v. State.17 This case involved the state

acting as a market participant. The Supreme Court has carved out
an exception to traditional commerce clause principles where states
act as market participants, acquiring assets through the use of
taxpayers money and distributing the wealth derived from ownership
of those assets to state citizens". Although no <cases have
developed this doctrine with respect to water, important cases have
been decided involving solid waste disposal.18 In all of those, the
circuit courts of appeals have held that where a state has spent
taxpayers money and developed infrastructure for a garbage dump,
it has the right to refuse access to that dump to those hauling
interstate garbage. Relying on the reasoning of those cases, New
Mexico, with 100% state financing, built a reservoir and stores
water in the reservoir that is appropriated 1in the name of the

state. State officials opine that, regardless of Sporhase, such

water is unavailable for out-of-state use unless Mew Mexico, 1in its

17Sporhase, 458 U.S. at

13 [DuMars article to be published]
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unfettered discretion, chooses to allow the water to be used out-

of—state.19

In summary, the principles wupon which the appropriation
doctrine is based imposes no special barriers to the interregional
transfer of water. Traditionally, however, stabes acted to
restrict the diversion of water for uses outside their borders.
In 1982 the Supreme Court held in Sporhase that water is an article
in interstate commerce and that commerce clause principles that
protect the free flow of trade between states apply to statutes
governing 1interstate water use. The Court, however, recognized
some exceptions to the commerce clause analysis, and there are
other limited circumstances under which a state may act to protect
its interest in use of water within the statZ, as opposed to out-
of-state use. In any event, proponents of interregional transfer
projects must follow state law governing interstate water
transfers, provided that such law is consistent with Sporhase and

related cases.
2. Public Interest Criteria
In addition to amending export statutes, some states have

recently acted to further public interest protection under state

water law. Increasingly, state water laws regulating transfers

19[DuMars speech at Symposium]
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DEPARTMENT OF FISH AND GAME

333 RASPBE/WY HOAO
horAUG . ALASKAMSIHJIM

BRONE" o0 711£44501
July 21, 1987

Ms. Mary Lu Harle
Alaska Department of Natural Resources
Water Management

Pouch 7-005
fInchov"ACP, AV QQ510

Re: Interstate Water Transfer

Per the attached article from "U.S. Water News,"™ 1 am curious whether
your agency has been 1n contact with the Alaska Congressional delegation
and/or the Western States Water Council regarding® interstate water

transfers.

I do not know whether or how "demonstrated instate need" was defined by
the U.S. Supreme Court decision 1n Sporhase v. Nebraska. However, |
would suggest that 1t would be in the Interest of the state of Alaska to
determine whether federal Ilegislation 1is required to insure that the
definition of "a demonstrated instate need” (for water) encompasses
instream flow reservations I£ addition to out of stream flow

appropriations.

Because Alaska contains cne third of the nation®"s freshwater, 1t 1s
likely that any legislation that passes on this topic will affect us.

Also, please send me a copy of the Sporhase case if you have one.
Thanks.

Sincerely,

Christopher Estes
Statewide Instream Plow Coordinator.

Research and Technical Services
Division of Sport Fish
(907) 267-2142

Attachment
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Agricultural water:

PitfO 711y, 1987

Salaabla commodity, valuad luturo raaourco — or both?

Water is too valuable for the future to sell today

By Brycn Neidig
President

Nebraska farm bureau

In 1949,

Federation
my family tuck an
tended vocation throughout tha
western United Stale*. As w* pro-
pared to drive across the Mojav* Da-
icrt, w* stopped at a filling station to
fill our water bag We had to pay for
that water. Aa a ‘tanege Nebraska
farm boy, I could hardly comprehend
why inyonu would either charge for
or pay for water.

Now- in 1687, we in Nebraska have

ax-

seen legislation introduced to enable
us as a stata and as Individuals to
Those who advocate
this approach have argued this
would be on* way in which to im-
prove the financial condition oftome
But should we be willing to

sell our water.

fertr.ers.
set) our souls for 30 pieces of silver?
Nebraska Farm Bureau Fedora-
lion nas a long-standing policy to de-
velop Nebraska'a water rasourcot to
the greatest benefit for tha eitiuns
of tha state. We have great reserva-
tion!, however,
sailing water,

about the concept of

***** purchasers,
sible long-term

became of tht poa-

consequences this

Freshwater Perspective

concvpt presents notjust to agricul-

ture. but to all Nebraskana.
Tha idea of selling wattr

brought to tht forefront a numbvr of

ha»

legal and social questions which

need further raeaaich and decuman-

Both surface water and
groundwater are more
valuable to usin the fu-
ture than any price we
could currently receive.

tatlon. Numerous factual and mythi-
cal perceptions of watar
resources need to bt resolved before
Nebraska conxidari soiling Its watar.

our

Looming over thia entira debate ii

th.
is an axciss of water end that. Ifelti-
Vi thay'll lota it. Tht
concern of our members however, ia

i don't use it,

that, onca wa loas itor toll it, can we
aver gat it back if we need tt7
other worda. what may bo conaiderad
surplua™ wattr today
for

In

a“axetss" or"

may be vital agriculture and

traditional parcaption thatthatr*-~

economic development tomorrow,
Reaction to tht immediate isnot al-
ways in our long-urm bestinterest.

With the largest portion of tho
world-famous Ogallolu Aquifer un-
derlying the state of Nebrimkx,
perhaps w* should rscogniie (hut w*
really do hold this great nsiurul re-
source In trust, not only for Ne-
braskan*, but for all peopli t

We art firmly convinced that both
surface water and groundwater are
more valuable to uae In th« future
than any price wtcould currently re-
ealvt, eipaclatly for a state such as
Nebraska, which needs to dlvartify
Its iconomy. If, aa th* proponents of
tha salt or water argue. Nebraska*!

water la nudad ilaewhert-for in-
dustry, wa invite Industry income to
our state, establish their business

heie, and share in tha growth
*AIVItfaI1-|OW1mIk li*tsah

WMl fine s

moat precious resources, rather than

to simply turn it into nothing more
than a commodity to bt bought and
told. Todo othtnvita iashsrltighttd,

If not downright Irresponiibk.
I-ytv NiUili Aei Sera
IW/w Surra* Ftdtrw«» f* m ilftU vniri.

Water plans can allow for present and future neads

The agricultural economies of tho

nation ara shifting dramatically

and, it th* economic base of any in-
dustry shifts, so does its political
clout. Ntbraska has bt*n grappling

. L.t - B -
WI?\T #his Tssus—over since realising
that lu wattr supplies were more
valuable than J1.30-p*r-bushal corn

and S3-pcr-buahel wheat. At Ne-
braska -Senator Loran Schmit has
said, ",.. If the water w* pour on
crops is more valuable than the crop
itself, then | balievo th* (Imi hat
corns to consider (he possiblity of

miking some mor.jy selling water.”

Senator Schmit brings up * signifi-
cant and tantitiva pome How can
states banafit from the Changing
economics of the West? The increas-
ing need for water supplies by West-
ern cities, slong with their ability to
p*y irp do'lar for those supplies, is
festering tha reallocation of watar
from agriculture to municipalities.
Expanding urban areas may oscomt

the new bumper crup of the W=*at.

There are. hawaver, many people,
these thi agri-
cultural community, who decry “sail-
ing Nebraska'a fum/t." Concern fo
ramiOcstiona tuch
groundwater dipletion. declining real
estate valuta, reduced property Uj in-
come and tha decline c¢f many rural
that

ieimars btgm to tall Ibeir wJUrnghU

particularly in

cusea on aa

communities could ovtur if

Thta* ara Important -onconu lhat
must ba examined.
Yet Wtsttrn water law, Illka Welt-

«rn economica,
Court
Nabroaks stoles that water is an ar-

iachonging. The Su-

premi caae of Sporhase v.

ticle of commerce and. u auch, can-
not be prohibited from being aant
across slate tinea. Tha Cl Paso *.
Reynolds cat* pending In dutrict

courtcould further ancoursga tha In-

A thoughtful plan can
accommodate both the
present and the future,
avoiding the need to
make rigid ‘either-or*
decisions.

iintata transfer of water. Thia cast,
which involve* tha right of Text* to
drill 32< wollijust across tha border
in New Mexico to provide water for
the peopt* of EIl PeM, state* that tha
need of EIl reto't citittns for water
takas precedent* over Nr,w Mexico'*

ownership - a rather

statement.

significant

Tha <av*atIn tha Cl Paso ruling ia
lhat Cl Faso's use of N»w Mtiico wa-
rn- cannot thraii,n tha health and
of N*w Maaico't citisens.

il carefully

welftrt

New Mexico, therefore,

emating and quantifying its future
water requirements in ord* to pro-
tac; those roaourcei truly nied«d by
the atato.

One of th* important byproducts
of these courtetiet has bus tht de-
velopment of long-range suta water
plana, which in tha and may provide
tht enly real maena of protesting lo-
cal watar reaourcii.

Aa atatse begin to owcsi and quant-
ify their future watar needs, they can
buiJd into that* plant tht flexibility
needed to respond to current economic
realities at well as future tootingerv
A thoughtful plan can axomm»
data both tha present and the future,
avoiding th* rigid
“either-or" dodaiom

cici.

need to mike

The
markatlng on agrlcultun Mods to be
kept ir. ponptctivj. Agrruhurt hslds

tha rifhts to 85 percent cf ths water in
the wtit,

trua potential e/Toti of waur

and a yi*ld of or.r about 10
percent of that water -*culd provide
sufTcsenl additional supplies Into the
Sltt century.

Th* rill queatlen is n-+ «'hether
agriculture will lurvi.e, w*t*r
markitlng — It will, PerdAUga-
wise, urban netda are net |tr(,

enough to threattn tha agniultura)
iconomy as a ?h*Jcritiiai
question forthe fulurs cfeirVulturs
it how elTeetivily and etfitantly it
usei tha remaining 75 pe.ce”L

whols.



