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Table 2.1. Average Medical Costs inWorkers”Compensation, 1984

Average Annual Growth,

Average Medical Cost* 1980-1985

Jurisdiction (dollars) (percent)
Alaska 1,672 10.9
Louisiana 1,363 19.0
California 1,270 15.6
New Mexico 1,259 16.1
Hawaii 1,218 15.0
Texas 1,201 18.2
District of Columbia 1,080 7.7
Oregon 1,057 17.0
Oklahoma 1,036 16.8
Montana 1,017 t
Minnesota 956 131
Florida 918 125
Arizona 860 10.1
Maine 827 15.6
Colorado 825 15.6
Maryland 814 1312
Ilinois 811 11.2
Idaho 786 128
Arkansas 779 110
Georgia 776 134
Alabama 754 131
Kentucky 748 14.8
New Hampshire 747 146
Mississippi 737 iai
Rhode Island 730 10.7
New Jersey 724 12.6
Kansas 708 123
Michigan 700 8.8
Virginia 698 118

+ Average cost per cllont
t Data oro notcomparable.
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Figure 2.1. Trendsin U.S. Medical crm Workers’ Compensation
Versus Non-workers’Compensation

Year

source: Boden and Fleisclimon (1989), p. 16.

« Workers' compensation systems have been slower than oilier systems in
developing cost containment programs. Non-workers' compensation costs
have risen more slowly as a consequence.

< In response to non-workers’ compensation cost containment initiatives,
medical providers may have shifted additional costs to programs with less
stringent constraints on reimbursement, notably v orkers’ compensation.

< Odier forces affect workers' compensation mcdi al costs. For example,
medical services may be used more when litiga' >nincreases or when
utilization of the workers’ compensation system increases as a result of
economic recession (as it did in the early 1980s).

The challenge to the states is to contain rapidly rising medical costs while
providing workers with access to quality medical services. States may be helped
in their efforts to contain medical costs by looking to systems that have been able
to control dieir costs. A recent WCRI study demonstiates the wide variation in
average medical costs per suite and in the rate of growth of these costs (Boden
and Flcischman 1989). Table 21 lists average workers’ compensation medical costs
in each of forty-sixjurisdictions. It also describes how diese costs changed from
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= To encourage employees to return to work

< To create self-executing nonlitigious systerms for delivering
workers' compensation benefits

e To effectively administer the system
< To impose affordable and stable costs on employers and insurers

Although most workers’ compensation systems have achieved these goals in a
majority of claims, many have not in claims where legal issues of causation,
diagnosis, or extent of disability are not easily determined (for example, back
injuries and occupational diseases). Unfortunately the claims for which the systems
are not functioning well can represent a significant portion of cases. More im-
portant, they will increase over die next decade.

In diis paper we discuss some of the challenges facing workers’ compensation
systems in three important areas where the need for improvement appears
significant in a number of stales; medical cost containment, benefits, and
litigiousness.

Other challenges Uiat confront die systems include improving safety at the work
site and restoring balance in insurance pricing mechanisms. Other papers in diis
book address these issues.’

Soaring Medical Costs

Soaring medical costs present a major challenge to both workers’ compensation
and the entire healdi care system. Statistics document diat medical prices have
risen much faster dian consumer prices generally. Medical costs now account for
more dian 11 percent of gross national product. In workers' compensation,
expenditures on medical care grew by nearly 400 percent from 1975 dirough 1985,
die most recent year for which data are available. Medical costs now account for
approximately 40 percent ofall workers' compensation benefit payments, and dicy
are die fastest growing component of those payments (Boden and Fleischman
1989).

However serious die problem is outside workers’ compensation, evidence
suggests that soaring medical costs are more of a problem for workers'
compensation. As Figure 21 indicates, average workers’ compensation medical
costs grew much faster dian non-workers' compensation medical costs after 1980
(Boden and Fleischman 1989). Although research has yet to quantify die reasons,
sever.il factors seem to be at work:

L In particular, see the chapter tryJames N. Ellenbcrger for n discussion of safety issues, and the
chapters liy Gary L Countryman and Richard I. Fein for discussions of Insurance pricing Issues.
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Major Challenges Pacing
Workers’ Compensation Systems
In the 1990s

RICHARD A.VICTOR

Introduction

Throughout most of this century, victims of industrial disabilities have looked
to state workers' compensation systems to provide medical treatment and replace
lost income. These no-fault systems replaced traditional fault-based tort remedies.
As a result, the majority of injured workers receive prompt medical treatment and
income benefits from a system dial is largely self-executing. The no-fault concept
— employer liability even when the injury arises entirely from the worker's own
negligence — increases workers' security and reduces die need for expensive time-
consuming litigation. In return, workers accept benefits that provide less dian full
income replacement and limit payments for less tangible damages. The system
creates incentives to return to work and mitigates die cost to employers o fexpanded
access to compensation.

Modem workers' compensation systems throughout the United States share six
goals:

< To provide adequate and equitable benefits to injured workers
e To promptly pay those who arc eligible

Thisd>apcr is based on a presentation made in OctolxT 1089 By Dr. Vidor at WT.KI's Annual Issues
and Rescuerlt Conference.
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Chapter 4 contains die thoughts of one of the nation's leading workers’
compensation state administrators. Edward M. Welch, director of the Michigan
agency, reports dial diere are untapped “win-wili" cost containment strategies for
employers and employees. He discusses the results or a study in Michigan that
suggests several directions employers can take.

The perspective of oiganized labor is presented in Chapter 5 by James N.
Ellenbcrger, assistant director of the AEL-CIO’s Department of Occupational
Safety and Healdi. He points out deficiencies in benefits and safety that have yet
to be addressed, dial remain as outstanding challenges for the 1990s. And he
reminds us dial cost containment is not an end in itself, dial the system should
be designed to prevent injuries and compensate those who are injured Meeting
these challenges is crucial to retaining the confidence of injured workers.

In Chapter 6, ThomasJ. Rittenhousc, director of risk management at GenCorp,
offers the employer’s view. He gives us a list of challenges, among diem improving
die distribution of benefits to compensate according to die actual severity of
disability, reducing litigation and lump sums, and eliminating die tax bias against
self-insurance.

Finally, Gary L Countryman, president of Liberty Mutual Insurance Group, calls
for a new order to meet die challenges to thbe system. “Since inordinate cost
escalation is the root cause dial threatens die system and inadequate rates arc
merely die result, it follows that reform is our best and only hope. What is needed
is a strategy and a structure to achieve reform across a broad array of slates, each
with its own culture, its own system, and its own problems."

Togedicr these papers give us stimulating insights into die challenges facing
workers’ compensation professionals as we move into a new decade and prepare
lor a new century.
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costcontainment activities. Employers are looking to their insurers (or the industry)
to control the system-level cost drivers.

In Chapter 7, Gary Countryman, the president of the nation’s largest workers’
compensation insurer, writes that coalitions that include at least representatives
of employers and workers, with tire help of insurers and other interested groups,
are needed to achieve constructive reform that preserves die basic objectives of
workers' compensation systems.

Frustration with Reforms

Demands for reform arise from one or more interests in a growing number
of states. Yet many of these states implemented major reforms that were heralded
as “successful" during the late 1970s and 1980s. Florida and Massachusetts are
just two of a growing list of examples. In retrospect, questions are being asked
about whether the reforms have addressed the underlying problems or merely die
visible symptoms. Questions also arise about whether dynamic systems need
regular monitoring and periodic reform.

The cycle of reform and disappointment could produce a cynicism that
increasingly questions whether workers’ compensation objectives can be
adequately achieved. Or it can produce a commitment to leam die lessons and
“do better" next time. The next attempts will be served by a clearer understanding
of two critical elements of successful reform: (1) what actually works to achieve
the promised results and (2) what changes in die political process can lead to
improved and more stable results.

Contents and Scope

This book contains papers by six experts. Eacli offers a unique perspective on
die major challenges facing workers’ compensation systems in die 1990s. IlI
Chapter 2, Dr. Richard A. Victor, executive director of die Workers Compensation
Research Institute, describes research on three key challenges:

e Containing medical costs

< Redressing the maldistribution of benefits

* Reducing litigation

In Chapter 3, Richard |. Fein, executive vice president of the National Council
on Compensation Insurance, describes the deteriorating insurance market, a

product of costs escalating faster than premiums, and discusses efforts to meet
this challenge.
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in litigated cases. And most state agencies focus on dispute resolution, not dispute
prevention. Dispute resolution procedures emphasize adveisariness rather than
prompt, efficient, and fair outcomes.

Rethinking Medical Care Delivery and Payments

The past decade has seen increased activity to contain medical costs — enacting
fee schedules and odier reimbursement regulations, mandating utilization review,
encouraging competition among providers, and soon. The 1990swill see continued
experimentation and new initiatives,

However, unless these show results, die rapid growth of medical costs and our
apparent inability to contain those costs may force us to reexamine traditional
ideas of how medical care is provided — in general and in workers' compensation.
In die larger health care system, die constituency for dramatic solutions (national
health insurance, rationing care to achieve stated expenditure targets) grows,
Because workers' compensation isjust a small part (2 percent) of die larger healdi
care systermn, diis mood undoubtedly will spill over toworkers’ compensation systems
in unforeseen and unforeseeable ways. Discussions of twenty-four-hour care and
managed care arejust die beginning.

Insistence That Insurers Contain System Costs

Faced with yearly double-digit rate increases, employers are expressing widi
increasing vehemence dieir frustration widi the costs of die system. Yet many
employers, especially small employers, do not adequately understand die sources
of cost increases and feel powerless to contain costs at a system level.

Often we hear small employers decry significant premium increases, especially
when they have not had claims in several years. This is the same complaint offered
by good drivers who see Uteir auto insurance premiums go up. In both instances,
the frustration arises from cost drivers outside die individual policyholder's and
insurer’'s cotutol — system-level cost drivers — the basic rules of the game dial
determine utilization, litigation, and benefit payments. In bodi instances, the
policyholder vents frustration by "shooting™ die messenger — die insurer.

Growing employer dissatisfaction widi rising rales and die reluctance of some
insurance regulators to approve adequate rates arc symptoms of diis frustration.
Implicit here is dutt someone should be responsible for containing die growth of
system costs. Insurers readily accept certain cost containment responsibilities for
individual policyholders. Employers report that insurer-provided loss prevention
services arc the single most influential factor affecting their stifety actions (Sims
1988). And insurer-provided claims services ae* highly valued by policyholders as
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Figure 1.2. Labor Force Grays
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cohort, the "baby bust" The H)yHs will bring this trend home to us in striking
ways, as labor force growth averagesjust 1 percent annually, and much less in
the next century. The labor market will be a seller's market — workers will be
choosier and change jobs more often. And employers will have to work harder

to find and retain valued employees.
What are the consequences of the new demographics for workers' com-

pensation?

« Accelerating automation and lower injury tates as workers become more
difficult and more expensive to find
m A stronger emphasis by employers on relum-to-work programs

m An aging labor force that will tend to have disabilities of longer duration
and more cumulative injuries (Figure 12)

Increasing litigation and Complex Claims

Older workers are more likely to have diseases associated with both the
workplace and the aging process. hearing loss, joint diseases, bark problems,
cardiac and respiratory diseases, and cancers. These cases typically are litigated.
With older workers comprising a larger share of the labor force, litigation will
increase significantly. Most state systems are not prepared to meet this challenge.
Suite agencies do not have the staff and budgets to accommodate a si/able increase
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Figure i.i. Labor Shortage Looms

The Context of the 1990s

Many themes will shape workers’ compensation unless system reforms resolve
some major issues. Among the most significant are the following:

New demographics that will produce major changes in die labor market:

a labor shortage and die rising prominence of older workers

Increasing litigation arising in part from die growth of complex claims

A major rethinking of die ways diat medical care is provided generally and
in workers’ compensation

A growing insistence by employers that insurers find new ways to contain
system costs

Increasing frustration with die [lolitical process and reform efTorts (hat
have not produced promised results

The New Demographics

During die 1960s and 1970s, we grew accustomed to a plentiful supply of labor.
As die baby lioonicrs entered the lalior market in record numbers, the labor force
grew by at least 2.9 percent each year for twenty years (Figure 1.1). That began
to change in die 1980s, as the baby boomers were succeeded by a much smaller
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The Context of Workers’
Compensation in the 1990s

RICHARD A.VICTOR

As we cuter ;i new decade, we often reflect on where we have come from and
where we are going on issues of personal, national, and international significance.
The popular media barrage us with end-of-decade reviews — some substantive
and insightful, others nostalgic or humorous. For workers' compensation
professionals, the 1980s were a decade of challenge and increasing fnistration.
Costs rose dramatically; medical costs exploded, rising even faster dian Uiey did
in the non-workers' compensation arena; insurers saw losses mount; benefit levels
in some states remained low relative to accepted standards; and litigation seemed
to increase despite efToils to reduce it. Too often, refomis diat were implemented
witli endiusiasm and optimism were followed by disappointment with die results
achieved.

The 1990s provide many challenges, some old and some new. Most important,
the 1990s give us an opportunity to use more effectively die lessons learned from
nearly two decades of workers' compensation reform in die wake of die report
ofdie National Commission on Stale Workmen’s Compensation Laws in 1972. This
Iniok offers the insights of some the nation’s leading workers’ compensation
experts on these challenges and lessons. These experts come from diverse
backgrounds: the chief executive officer of the nation’s largest workers’
compensation insurer, a national spokesman from die labor movement, die
director of ati innovative workers' compensation state agency, a leading risk
manager, the executive vice president of the nation's largest insurance rating
bureau, and a researcher.
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Challenges for the 1990s
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Table 2.1 continued

Jurisdiction

South Dakota
Connecticut
New York
Missouri
Tennessee
lowa

Nebraska
South Carolina
Utah
Wisconsin
Vermont
Indiana

North Carolina
Arizona
Wasliington
Ohio
Massachusetts

* Average cost per client
agr r1)le.

t Data dre not compara

Average Medical Cost*
(dollars)

690
684
676
649
630
614
604
603
593
584
572
450
432

— — — —

source. Boden and Fleischman (2089).

Average Annual Growth,
980-1985
(percent)

127
14.8
131
154
114
12.2
124
12.8

t
12.7
10.8
11.2
101
101
121

9.7

9.6

1980 to 1985, The higher-cost states show costs that arc more than double those
ofthe lower-cost states. I'rom 1980to 1985, medical costs grew at an average annual
rate of more than 15 percent in the states with most rapid growth, but at less than
10 jxTcent in slowor-growth states.
Policymakers should ask several questions:

« Are there lessons to lie learned from lower-cost or slower-gmwth states?

« What factors help explain the results?
« What has h:tp|X‘ned to access to medical care in lower-cost states?
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Maldistributed Benefits

A second challenge facing workers' compensation systems is improving die
maldistribution of income benefits. The two most common income benefits are
weekly benefits for temporary disability and additional payments for any residual
permanent consequences of an injury. Doth types of payments suffer from
significant maldistribution.

TEMPORARY DISABILITY

In all states, workers receive weekly benefits for temporary disability — typically
two-thirds of their lost before-lax earnings. For the majority of workers, benefits
replace 80 to 100 percent of their after-tax income loss. However a significant
fraction ofworkers receive either more than 100 percent of lost before-tax earnings
or less than 80 percent. These disparities are a product of the statutory design
of benefit structures.

In a WCRI study ofsixteen states, Victorand Fleischman (1989) found that fifteen
had a significant percentage ofworkers who received either more than 100 percent
of after-tax earnings from workers’ compensation or less than 80 percent (Table
2.2). All base benefits on a fraction of the worker's before-lax earnings. The
sixteenth state — Michigan — was the exception. In Michigan, benefits are based
on apercentage ofthe worker's after-tax earnings. Fortemporary disability, benefits
based on a percentage of the worker’s after-tax (spendable) earnings provides a
more equitable distribution of benefits,

PERMANENT DISABILITY

Most workers heal completely from their injuries and return to work at their
oldjobs. Ilowever some workers sustain permanent consequences from an injury.
These workers receive additional benefits.

The conceptual basis lor additional benefits varies widely from state to state.
Some compensate for future physical consequences (for example, reduced range
of motion in ajoint or persistent pain). Others compensate for reduced future
earnings caused by physical limitations. In either case, the extent of physical or
vocational disability must be determined in order to establish the benefit amount.
Often that determination is made without a strong scientific basis. Back injuries
ate tbe most common source of claims for permanent disability.

Evidence from several studies indicates that permanent disability benefits
ovcuompensale those with minor disabilities and undcncompcusalc those with
serious disabilities. For example, a study by the California Workers' Compensation
Institute (1981) (bund a maldistribution among [>crinanent partial disability
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Table 2.2. Workers with Higher or Lower Replacement Rates, by State and Benefit Feature Responsible, 1988*

Percentage oforkersCompensation Recipiaits in

Replacement Rates CT IL MA MN OH PA TX CA FL GA LA NY NC WA W M
Between 80 and 100 percent 81 78 82 6L 78 71 39 49 78 48 68 78 80 41 83 92
Over 100 percent 9 17 13 38 16 25 29 9 1 0 2 0 2 0 5 5
Because of

High minimum benefit 3 4 1 3 9 2 9 2

High maximum benefit 16 13 10 7 7 5 — — 1 - - - 2 - 5 5

Other factors - - 2 - - = 2% - - - - - - - - -
Under 80 percent 0 5 5 1 6 4 R &£ 2 5 3 2 18 59 12 3
Because of

Low gross replacement

rate 5 2 4 6 17 14 15 10 18 33 7

Low maximum benefit - = 3 1 2 4 3 ¥ 4 ¥ B 122 - 2 5 3

* Otlior factors inclugle dependants’ allowances (Massachusetts) and the method of calculating the worker's average weekly wage.for the purpose
% %qu(t)ﬁtbgp%%trs éu%ggz.slﬂefgxas, tl?oggoupof}workers)note(s In tho tagle receweg é@ ercent, V\ﬁIICh W0 rggar as}ésse tlaqu eqt?w ent



Figure 2.2. Income Replacement, Permanent Partial Claims
in California, 1975-1977

19 10-24 28-69 70-99
Disability (percent)

SOLRCE CWC1 (1984).

recipients in California from 1975 to 1977. Based on interviews with over one
thousand workers, the study found that those with minor disabilities (less than 10
[>ercent permanent impairment) receive almost all of their before-tax income loss
from workers’ compensation benefits (Figure 2.2). Those who sufier significant
permanent disabilities (between 10and 69 percent permanentimpairment) receive
between 50 and 60 percent of their before-tax income loss. However, those with
the most severe permanent disabilities (greater than 70 percent permanent
impairment) receive only 55 percent of their before-tax income loss.

California enacted significant reforms in its workers’ compensation system in
1989, but several features of the state’s permanent partial disability system were
similar to those in other states. So die significance of the study remains: Those
with the greatest needs — those with the most severe permanent impairments
— are the worst served by the design of many workers' compensation systems.
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Assessing Benefit Utilization

Some observers attribute increasing workers' compensation costs to increased
use ofdie system. Increased use is not a public policy problem ifworkers are making
legitimate claims and receiving benefits lor which they are eligible. The question
that has been raised, however, is die possibility of increased use in other
circumstances, where workers are not necessarily eligible and/or receive benefits
despite being able to work.

There are many reasons for increased use ofthe system, and research is needed
to better measure utilization and to clarify whether it isappropriate or not. However
evidence points to several sources of increased use, namely rising benefit levels,
new types of claims, and economic downturns.

A recent study by WCRI identified a very strong relationship between increased
benefits and increased utilization (Gardner 1989). The study found that if benefits
increase by 10percent, utilization increases by 5 percent. Increased utilization here
is due to reports of more lost-time claims and the extension of claims for longer
durations. When benefits are changed, policymakers should be aware of the effect
on utilization and system costs.

Some of the increased use of die system stems from new types of claims that
are being deemed compensable. That is, claims that have not traditionally been
apart of workers’ compensation systems in the past regularly suiface. An example
is the mental stress claim, which has become much more common in sever.il states.
In California, for example, mental stress claims have more than quintupled from
1980 to 1986 (C.WCI 1988a). These types of claims raise two central issues, one
conceptual and one practical. First, there is no clear definition of what should be
compensable. Foo often legislatures leave a definition to the courts. Second, these
claims require practical proofofwork relatedncss where an illness may have both
personal and work-related origins. Difficult medical issues of diagnosis and
causation must be resolved, too often on a weak scientific basis.

Evidence isemeiging that workers' compensation henefits ate more heavily used
in times of economic distress. The severe recession that hit Michigan saw a surge
in claims by workers taking early retirement from automobile companies (Hunt
and Ecclcston KMX). The recession in Texas saw an increase rate of claim filing
and a significant increase in the duration of lost time (Barth, Victor, and Ecclcston
1989: Joint Select Committee 1989).

Reducing Litigation

There has been growing concern in the p;isi decade about the societal problem
of increased litigation, both in workers’ compensation and in court systems,
litigation is veiy costly. In California, an extreme example, litigation costs in
workers' compensation exceeded $1 billion in 1988 (CWCI 1988h).
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Figure 2.3. Litigiousness inThree States

Voluntary payment Attorney involved

SOHE Boden (1988).

litigation in workers' compensation probably will continue to escalate in tbe
future. One important reason is the aging of the labor force. An older labor force
means more claims associated with the ordinary diseases of aging — for example,
back and joint problems, hearing losses, respiratory problems, and cardiac diseases.
All of these raise difficult issues of causation, diagnosis, and extent of disability
— the most often litigated issues.

However, even with an aging labor force, the amount of litigation in many
workers' compensation systems is unnecessarily high. A recent study indicates that
the design of the typical workers’ compensation system encourages litigation
(lloden 1088). The study also found that there are less litigious alternatives available.
This study examined back injuries with permanent disability — the most frequently
litigated cases in most states. Two of the states studied, NewJersey and Maryland,
use typical approaches to resolving these cases. A figure 2.3 shows, both are very
litigious: Attorneys are regularly involved, and voluntary payments of permanent
partial disability benefits are rare. A third state, Wisconsin, uses a different
approach and achieves very different results.

Wisconsin shows how a state can design its system to reduce litigation
significantly. The Wisconsin system has four features that help reduce litigation:

« Active and early involvement by the stale agency to prevent disputes.

» Cleat disability evaluation guidelines that entourage prompt voluntary
payments by insured employers.

« llcavy reliance oil a lionadveisaty expett, the treating physician.
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< Dispute resolution by final-oflcr adjudication. Under ibis procedure, an
adjudicator who receives conflicting disability evaluations from adversary
experts cannot simply split the difference. The adjudicator must select one
evaluation — the most credible. 'litis procedure creates incentives to rely
on the treating physician’s evaluation and reduces incentives to use
"dueling™*adversaiy experts.

The study also found that die design of the system, not a nonlitigious climate
often attributed to Wisconsin, actually reduced litigation. When govermed by the
procedures typically used in other states, the Wisconsin system shows markedly
more litigation.

THE TYPICAL SYSTEM

Moast workers” compensation systems arc ill equipped to handle current levels
of litigation, let alone the challenge of growing litigation. Apart from limited
resources, the typical workers' compensation system has characteristics that tend
to discourage voluntary payment of difficult cases and encourage attorney
involvement.

Fitsi. the typical state agency's posture is often a passive one. Rather than
intervening and preventing disputes, the agency waits for disputes to he brought
forward. Usually at this [x=iiit an attorneyalready has Iteen hired. Unlike the agency
in Wisconsin, most agencies are in the business of dispute resolution, not dispute
prevention.

Second, the typical system relies heavily on pattisau expeits to resolve disputes.
Cases often depend on the testimony of medical or vocational experts who offer
opinions on diagnosis and the cause and extent of disability. Each side hires a
medical nr vocational expert who supports its position. The dueling experts offer
their opinions, which often are different, piovidmg little guidance to the hearing
officer who must make the final adjudication. More ohen than not, die adjudicator
simply splits the difference. Dueling eX|»ett testimony as a method or dispute
resolution gives rise to legal game playing and ini leases litigation and costs.

finally, relatively few states have effective guidelines for evaluating disability.
These guidelines have the |>otcnti.il to increase the certainty of outcome, in the
process, they encourage voluntary payments that help reduce the need for litigation.
lliis is particularly relevant for resolving [)cnnancnt partial disability claims.

OTHER APPROACHES TO REDUCING LITIGATION

Throughout the 1tH3 die states began to focus on reducing litigation by
implementing administrative and legislative changes Trainnately they have tried
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to improve the dispute resolution process by relying more 011 independent experts,
mediation, and other mechanisms rather than dueling experts, to help avoid costly
formal hearings. And some states have worked to reduce litigation by creating better
benefit schedules and guidelines for permanent partial disability to cover often-
litig.ited claims like back injuries.

Independent medical experts. Independent experts often are called
independent medicalmurmurs O medicalfrauds. These experts are not hired byEither
side, nor are they appointed in a jwilitical process dial may lie partisan. An early
WCRI study identified some of the lessons for designing a successful independent
expert system (Barth 10K5).

First and foremost, the credibility of die experts is key. The systemn works only
if the experts are credible to both parties and to the adjudicator. Experts can be
selected by die agency responsible for the administration of die workers’
compensation system. However appointment by an agency whose administrator
is appointed by die governor or the secretary of labor raises concerns about
partisanship and, |>ossihly, die quality of the experts.

An alternative is to let die parties choose an expert using methods similar to
those used to select a grievance arbitrator under a collective bargaining agreement.
Here each party takes turns striking names from a list of five names drawn
randomly by some independent body. The last name left is the expert who is most
acceptable to both parties. In the case of workers’ compensation claims, a local
medical society or workers’ compensation agency could provide the parties with
die initial list of names.

Should the use of independent experts he mandatory? Research indicates that
if the use of independent experts is discretionary, some adjudicators may resist
using them. Certain adjudicators may feel that relying on outside experts is
tantamount to delegating an important part of their job.

Another design issue facing jxilicytnakers is whether or not to make the findings
of independent experts binding on the adjudicator. Our study concluded that the
advisory findings of a credible cx|>crt arc essentially equivalent to binding findings.
But if all expert is not credible, there is little pugxise served by making his or
her findings binding on the parties.

Informal dispute resolution. Another increasingly common way that states
are trying to improve the dispute resolution process is die use Ofinform al du/rule
resolution. This includes a variety of methods, among them prehearing conferences,
mediation, and aihitrution. llie informal dispute resolution process generally sets
a lime and place for the parties 10 meet and discuss settling the case before a
mote foimal hearing is called. The primary pugxise Ofinrhearinjranfem urs is tO
bring the parties together (often for the lint time) in the lioJ>es o f settling in cases
where the disputes may not necessitate a fonual heating.

A second type ofinformal dispute resolution is m ediation, litis iswhere a neutral
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party (generally a mediator employed by die agency) facilitates die resolution of
die case by encouraging the panics to setde. Mediation provides not only a time
and a place for die parties to meet, but also some expertise.

A third variation involves an arbitrator, Who not only encourages die parties to
setde, but also lets die parties know what he or she thinks die value of the case
is. The arbitrator may render an informal advisory opinion or a forma! (binding
or nonbinding) recommendation if die panics fail to reach a setdement 011 their
own.

Research by Irodi WCRI (Hunt and Ecclcston 1990; Pease 1989; Barth, Victor,
and Eccleston 1989, Barth 1987) and die Institute for Civil Justice at 'Hie Rand
Cogxir.ition (Rolpli 1985; Hensler 1980,1989; MacCoun ct al. 1988) suggestssome
guidelines for the design of die informal dispute resolution processes for both
workers' compensation and court systems. Most cases simply need a time and place
forthe parties to focus dieir attention on settling. A majority ofcases do not require
more. And they do not need highly qualified individuals to preside over this kind
of meeting. It can be a very low cost, laigely bureaucratic process.

However, a small number of cases need something more, possibly an outside
opinion about what die case is worth. This can be accomplished in die context
of mediation or arbitration. Most experienced attorneys knor which cases can be
settled and what they will settle for. But problems sometimes arise when cases
involve less experienced (in terms of >w long they have been practicing or
exposure to workers' compensation cases) attorneys. Although diese cases
ordinarily settle, inexperienced attorneys may need the help ofan objective third
party to put a settlement value 011 a case.

Ina third type ofcase there is a substantive dispute, a fundamental disagreement
about the facts ofthe case and howthe law applies. 1lere the parties are represented
liv experienced attorneys. In these rases expeditious adjudication makes sense. A1l
informal resolution process is not likely to yield a settlement; in fact it simply
postpones the inevitable — a formal hearing.

The major challenge with an informal dispute resolution process, then, is to
design a system that can piovide a majority ofcases with a lime and place to discuss
setdement. The system also must establish cosl-clTcctive ami timely mechanisms
to identify cases where there are real disputes, and to get them to adjudication
quiickly.

Improving schedules and guidelines. Certain states have tried to reduce
litigation by improving the schedules or guidelines for jxTiiianeni partial disability
payments. Improved schedules reduce uncertainty about what is due injured
workers. 'This means defendants arc more likely to make voluntary payments of
[K'rmancnt disability benefits, and voluntary payments have been shown to reduce
litigation.

There are some significant concerns alxxit jxrimanent partial disability
schedules and guidelines. On die one baud, current schedules often have an
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arbitrary element, not necessarily related to the economic loss suffered by a specific
injured worker. On the other hand, not having schedules breeds litigation by
creating uncertainty. This forces participants to rely on die dueling expeas wc
discussed earlier.

The need here is to develop new schedules or guidelines that are better related
to the income that a worker loses. Oregon is one state that has taken steps in this
direction. Oregon bases permanent partial benefits on disability evaluations. It
also uses a systern of "modifiers” that attempts to adjust benefits based on workers'
characteristics dial are associated with die extent of lost income.

Unfortunately die stales are somewhat frustrated in their efforts to create
credible schedules, guidelines, or modifiers. 'Hie task is a complicated one. Those
proposing die schedules must show public officials that they provide acceptable
levels of income replacement to workers who have lost or will lose wages. Further
research will help identify notjust what factors should he considered in these
schedules, hut how much weight eacli factor should he given and howmuch money
should he tied to die presence or absence ofeach factor.

Dispute prevention. A final way of strengthening die capabilities of state
systems to deal widi growing litigation is to focus less on dispute resolution and
more 011 dispute prevention. The research we discussed on reducing litigation
indicates that diis can he a successful strategy when properly administered. Success
here depends (11 certain elements.

First, die agency should be an active one that follows the claims and intervenes
in a timely way to prevent unnecessary disputes, and to ensure dutt die parties
are doing what they should he doing given the available information. For example,
when there is substantial certainty about what is due, the agency should see that
prompt payments to claimants are made.

A second element is die development of clear g lidelines for permanent partial
disability benefits. This increases certainly alxiut Wi at is owed and helps stimulate
voluntary payments by providing a basis on which to mandate payment or require
that the case he contested in a timely manner. Research suggests that voluntary
payments often substitute for workers' going to attorneys. Workers who receive an
appropriate voluntary payment are less likely to retain counsel — thus reducing
litigation and costs (or both sides.

Conclusion

For most claims, workers’ compensation systems have worked well for much of
this ccntuiy. However the types of claims for which the systems do not work as
well have grown and will continue to grow in the 1990s. This creates several
important challenges for public officials:
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e Containing soaring medical costs while retaining access o quality
medical care

e Redressing the maldistribution of benefits
e Ensuring appropriate utilization of the system
« Reducing litigation

In die 1980s we gained a greater understanding of the problems facing workers'
compensation systems. Experts have begun to uncover some important lessons to
guide solutions. However, more work and experimentation arc necessary.

States regularly make important changes in dieir systems. Unfortunately, once
these changes are implemented, die tendency is to proclaim die problems "solved"
and move on. Suites need to establish monitoring capabilities that allow diem to
track system performance and respond to changes. This is a critical missed
opportunity in the never-ending search for solutions and stable reform.
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Pricing and Profitability
of Workers’ Compensation
Insurance in the 1990s

RICHARD I. FEIN

Over the last few years, workers' compensation insurance has reached a curious
impasse. Despite substantial increases in rate levels, the line continues to be
unprofitable. It remains a system with serious and growing financial troubles.

This paper takes a look at some of the factors contributing to an unsatisfactory
combined ratio and describes some of the efforts being made to rectify the
problems. The figures cited are current as of late spring 1990.

There are many root causes for the workers’ compensation debacle the industry
is now confronting. To at least some degree, the increased system costs are the
result of the increased benefits enacted into law in many states during the 1970s
in response to the findings of the National Commission on Suite Workmen's
Compensation Laws. No one can seriously argue that these benefit increases were
not needed, but neither can we deny that increased benefit levels generally bring
with them increased utilization of the system.

Economic distress in some regions of die country also has played a role,
increasing system utilization and, [Jerhaps, stretching out durations in areas where

job pnosj>ects are bleak. In recent years workers’ eomjx*nsation systems in the oil
states of Texas and louisiana have been under severe strain, even as those state
economies have reeled from the decline of oil prices. Other states involved in the
nil industry have had problems, though not of the same magnitude.

Medical cost increases have been chronic for many years, outstripping inflation
and wage-level incteases. Workeis' compensation is one of the few so-called firsl-
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Figure 31. Workers”Compensation Premium-level Changes
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dollar payers of medical costs left. That is, workers' compensation medical costs
are paid in full by die carriers, widi no upper limits on total payment. There is
even some evidence of cost shifting, where medical care providers chaige more
for workers' compensation cases to offset die limits on payments in group
hospitalization policies or such social insurance programs as Medicare and
Medicaid. The medical share of the workers' coni|>ensation benefit dollar, which
was slightly over 30 cents at the beginning of the 1980s, had reached 40 cents
as die decade came to a close. Moreover, die rate of increase shows 110 sign of
slowing — it actually picked up momentum this year, tiller a mild slackening —
and may very well bring medical costs to 50 percent of all claims costs by the year
2(X)0.

Whatever the causes of die phenomena we observe, there can be no arguments
with the effects. In Figure 3.1, which represents the average level of premium
changes that hits been approved over the past five years, the solid bar represents
data on a countrywide basis, while the shaded bar represents results achieved in
NCXT-admlinislered states only. For most ofits three-quarters of a century, workers'
compensation had been a stable line, widi minimal alterations in rale levels. It
was of minor concern 10 employers and insurers alike as the benefits were paid
and rates adjusted with little drama. Because lienelit levels are scheduled, the kind
of sensationaljudgments encountered in liability did not occur and rale levels rose
slowly.

All that changed in the 1980s, when we saw five consecutive years of substantial
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Figure 32. Earned Impact Achieved™
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rate increases, nut only in individual states, but in the countrywide aggregates. In
1985, rate levels lor NCCI stales climbed I(i.* percent, and increases in each of
the next four years averaged more than 10 percent.

In the previous fifteen to twenty years, changes had avenged plus or minus
5 percent. Rates occasionally rose by nearly 10 percent in the mid-1970s, but actually
decreased between then and 1981. Moreover, the increases came &t a time of high
general inflation levels in the national economy and could be seen as a part of
a more general societal problem.

When rate-level decreases occurred in the early 1980s, they left carriers in the
red by the middle of the decade, creating the need to ask for the series of hefty
increases that began in 1985.

Increases in premium levels in NCCI states brought about earned increases of
9.8 percent in 1987, 109 percent in 1988, and 11.8 percent in 1939 (Figure 8.2).
Over a two-year period, from 1988 to 1990, the impar t of premium-level changes
on earned premiums came to 17.1 percent.

Workers’ compensation premiums are based on a percentage of employer's’
payrolls, adjusted for experience. Because premiums are lied to salary levels, they
were once thought of as relatively immune to substantial rate increases. Prior to
the mid-1980s, increases in premiums were roughly equal to increases in payrolls,
flu- situation is entirely different today.

For each of the last live years, unprofitable operating results have lim ed NCCI
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Figure 33. Comparison of Countrywide Annual Trend Factors
over the Last Six Policy Year Calls*
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* The trend factors are based on incurred losses including IBNR.

to file rate increases in excess of 10 percent. Nevertheless, many of the approvals
from slate regulators split die difference between what was needed and what
seemed politically possible. Although several regulators took holder action and
issued approvals close tocorrec. actuarial indications, on the average, requests were
slashed by 35 percent for 1089. However, that was an improvement over the 50
percent cut the previous year.

The difficulty ofthe workers’ compensation environment is evident from carriers
combined ratios for the line in recent years. For 1990, the ratio is projected at
1190, and the preliminary figure for 1989 is 1201. The ratio was 1181 in 1988
and 117fi in 1987.

What has driven this once stable product line to outpace the general rate of
inflation? A high rate of medical cost inflation has plagued every health benefit
program from group insurance to social security, and workers’ compensation Inis
not been immune. Medical costs have been increasing ftuin fi.5 percent to 7 percent
faster than payrolls, and although the impact is substantial, that trend has not
changed greatly in recent years. As inflation cooled in the 1980s and wages
remained relatively stable ihitnighout the national economy, the expectation was
that indemnity benefits, which are the wage replacement (nation of workers'
compensation claims, would remain stable. Interestingly, that hits not occurred.
The most dramatic clement in recent rate increases has been die change in
indemnity costs, which are now rising at a rate nearly equal to medical losses (Figure
3.3).
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Figure 34. Comparison ofAnnual Indemnity Trend Fectors,

Policy Years 1983-1987*
Florida Toxna Countrywide Excluding Florida
and Texas
* As of December 31,1988.

This problem had been noted countrywide, but in twojurisdictions — Florida
and Texas — it is especially severe (Figure 3.4). In Florida, the indemnity trend
is now 124 percent annually; and in Texas it is 114 [tercenl. If these two states
are excluded from the total countrywide indemnity trend of (55 percent, the trend
drops to 4.0 percent. Although thesejurisdictions are especially troublesome, odter
stales also are posting high indemnity trend increases that need to be brought
under control.

Another major indication of problems in die workcts’ compensation system is
the growth and si/e ofthe residual market. When rate levels are sufficient, carriers
seek out new business and the populations ofdie jxxtls drop. This is what occurred
early in the 1980s. In 1984, the reinsurance pools administered by NCCI accounted
for $448 million in written premiums. Unfortunately diat was the high point for
the pools, which is to say, the period when their share ofthe workers' compensation
market was at its lowest.

Two years later, written premiums had more dian quadrupled, to $1.9 billion.
In 1988. coverage in the residual market was afforded to more than halfa million
risks, with written premiums totaling mote than $2.89 billion. llte preliminary
estimate for 1989 is for the residua! market to account for $3,5 billion in annual
premium volume, of which NCCI jkhils account for nearly $1 billion (Figure 3.5).

This market of last resort — designed its a mechanism for providing workers'
compensation insurance to businesses unable to find it in the voluntary market
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Figure 35. AIINCCI Pools— WrittenPremiums, All Years Combined

10

Written premiums (billion dollars)

3/86  6/80 12/86 6/87 12187

Quarter

6/88

12/88

6/89

0/89



Figure 36. Residual Market Share, Pool Premiums as a Percentage of Direct Written Premiums
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Figure 3.7. Premium Size Profile, 1988: Distribution of Premium

Premium per policy
OH 0-$500

| 1$501-$1,000
101% 7 $1,001-$5,000

EE3 $5,001-$10,000

| 1$10,001-$50,000

HH Over $50,000

28.1%

— has grown to :i point where it is the largest single source of workers'
compensation insurance in the country. The residual market now accounts for
more than 20 percent oftotal workers' compensation premiums in the states where
NCCI manages the jmol. In 1981 it accounted for only 55 percent of the total
(Figure QO.

A common misconception is dial the residual market is made up primarily of
employers that are so small that no carrier is willing to underwrite their risk. At
one time there was some validity in that viewpoint. However, if die multimillion-
dollar accounts are excluded from consideration, there is now very little difference
in die si/e distribution of risks in the voluntary and residual markets. Accounts
with annual premiums in excess of $50,000 make up more than -11 percent of
the residual market (Figure 3.7). In fact more than four hundred of those accounts
have premiums of more than $100,000.

The way many states' workers' compensation systems are structured, residual
market risks pay no penalties for being in the market of last resort. The insured
obtains the coverage for the same price ;u insureds in the voluntary market and
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Figure 3.8. Residual Market Burden, A ll States with Full Assigned Risk Plans, 1982-1989
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receives the same other services from the carrier assigned to handle the jjolicy.
There is little or no monetary incentive to improve safely records and bring overall
costs down to reasonable levels. Thus the profits carriers earn on voluntary-mailcet
insureds are used to subsidize risks in the residual market. Currently, dial
subsidization is estimated to costcarriers nearly 125cents for every premium dollar
written in die voluntary market. Figure 3.8 illustrates die residual market from 1082
through 1930.

The National Council on Compensation Insurance views resolution of die
residual-market problem as a key to putting die workers' compensation line back
on a secure footing. Resolution must come in either oftwo ways: make the residual
market more self-funding or otherwise prod accounts to leave dint market and
rejoin die voluntary market. In either option, achieving rates that adequately
correspond to die degree of risk involved is essential. Residual-market rates must
no longer be competitive widi diosc of die voluntary market.

To begin die process o fdepopulating the residual market and bringing wotkers’
compensation back to a state of reasonable profitability, NCCI is pursuing a three-
pronged action involving aggressive rate activity, special residual market programs,
and a leadership role in benefit reform.

Without some financial incentive, there is no reason for insureds to leave the
residual market. To provide that incentive, it is neccssaty to make coverage in the
residual market more expensive than coverage obtained in the voluntary market.
NCCI has adopted several programs designed to dojust that.

Since 198fi NCCI has filed price differentials lot residual-market rates, and by
the end of April 1000, twenty-four states had approved some kind of pricing
differential. These programs include the reduction or removal of premium
discounts, manual rate differentials, and surcharges on premiums in excess of
specified thresholds. In addition, NCCI developed mandatory rcirosjieclivr rating
programs for large residual-market risks and prospective surcharge plans based
on risk experience. Similar programs already exist in several states.

But the troubles ofthe system are deeply rooted and will require a newconsensus
about the ends and means of the system if it is to be preserved in its present form.
Restoration of that consensus is beyond the [x>wer of any one entity or even one
industry. It will require the combined dibits of many iuteiests, all acting to promote
revision and reform. To begin the process o fdeveloping that new consensus, NCCI
organized a two-day workers' comijiensaliou congress of insurance company
representatives, academicians, regulators, legislators, employers, and labor leaders,
held in Philadelphia early in September 1080.

The idea was to bring together the many groups involved in workers'
compensation to review the problems ljefore the system and Ix‘gin to weigh
proposals for their solution. No one party has a monc>jxily on wisdom; and even
if it did, no single* group has the strength to iui|xise its vision on all the rest. Without
an agreed-on sense of direction, all groups would sutler in the long run.

In preparation for the congiess, six committees, each with leptesenlalives from
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a wide range of disciplines, researched, evaluated, and proposed strategies for
dealing with an area of particular concern. The first five committees studied cost
containment, benefit utilization, loss control and prevention, rehabilitation, and
alternative programs. 11le sixth committee analyzed and recommended measures
for improving the workers’ compensation systems in nine critical states:
Connecticut, lllinois, Rhode Island, Louisiana, Florida, Texas, Oregon, Colorado,
and New Mexico.

The committees submitted their analyses and recommendations at the congress
and solicited feedback from attendees, lire input was analyzed and incorporated
into the final versions of the reports, which were released late in 1989.

The rc|x>rts arc not an end result but rather a starting point from which to
begin tackling the many problems besetting the workers’ compensation system.
It took a long time to reach the impasse in which we find ourselves as we enter
the 1990s, and recovery from it will not come quickly. 'Hie willingness of regulators
to grant all or substantial |[K>nions of needed rate increases is an important step
forward, but in a sense it still is only playing catch-up ball.

What is needed now, and what we hope the congress has initiated, is a long-
term look at these systemic problems. The situation is difficult, but it lias not slipped
out of control. We tire not looking at the insurance equivalent of the savings and
loan disaster. Ih ¢ measures needed for reform are still, relatively speaking, modest
ones. Hut as we contemplate them, we must be aware that delay carries i*s own
price. The longer we shirk from the costly solutions we need today, the dearer
will be the price that must be paid tomorrow.
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New Strategies for the 1990s

EDWARD M. WELCH

Introduction

| believe that the most important trend in workers' compensation during die
coming decade will be a shift of emphasis away from die state and federal levels
to die firm and plant levels. Before addressing dial trend, however, | look briefly
at potential action on the federal level.

Federal Action

In the short run, | see very litte* likelihood of any federal action dealing directly
with workers' compensation. In die long run, | believe there is one issue that we
must be prepared to face.

FEDERAL LEGISLATION AND STANDARDS

During the next decade it is my prediction that we will see no serious attempts
to federalize workers' compensation or even to set national workers' compensation
standards. Business interests and insurance companies generally oppose federal
regulation. Although organized labor would like to see national standards, they
currently are not high on labor’s agenda.

There are. of course, reasons to argue that wc benefit from diversity among
the states in their workers' compensation programs. It has been said that we have
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fifty different experiments operating simultaneously and that die system benefits
from diis situation by adopting die best and most successful approach from each
state. Unfortunately when a state legislature attempts to modify its workers'
compensation system, die situation usually is so surrounded in clouds of political
controversy dial the parties making the decisions rarely look beyond dieir
immediate situation and lessons from other slates often are ignored. | believe dial
diis situation is improving somewhat as legislators, researchers, scholars, and
administrators increasingly are sharing widi one another dieir successes and
failures. Previous efforts at sharing information by organizations like die
International Association of Industrial Accident Boards and Commissions and die
National Council 011 Compensation Insurance have been augmented in recent
years by organizations like die Workers Compensation Research Institute and
publications likeJohn Burton’s workers'compensation Monitor.

It also can be argued, however, dial as we become more of a global economy,
die states should stop competing among diemselves and instead work together to
create a more competitive national economy. This effort is hampered to some
degree when the costs to employers and the benefits for workers clifTer from slate
to state. Accordingly the nation as a whole might benefit from federal efforts, which
tend to encourage a more uniform approach to workers’ compensation laws. In
view of die current political climate, however, | see little chance that any action
along this line will take place before the end of die century.

There is some likelihood that a high-risk occupational disease and notification
act may pass Congress during die next ten years. This, however, does not dirccdy
impact states' workers’ compensation programs, and | believe that the adverse
indirect impact of such a law would be less significant dian many predict.

CONSOLIDATION IN THE LONG RUN

Looking to the next century, there is 11c basic change in our system that sooner
or later will appear tempting to Congress and to odiers who examine our system
of paying benefits to die disabled Sooner or later someone is bound to ask, “Do
we need so many different programs? Should die social security disability program
be separate and distinct from workers’' compensation programs? In states that have
a no-fault auto insurance program, why does that need to be an additional sepaiatc
system? Would it be more efficient to somehow combine unemployment insurance
as part of this scheme? Should aid to dependent children be brought into the same
program?"

If in the interim we have developed a system of national health insurance, it
will probably somehow be connected to a person's place of employment. Why
should its administration be distinct from the administration of health benefits
for workers hurt 011 the job? 'Hie "product liability crisis" and the "medical
malpractice crisis" seem to have subsided temporarily. It is likely, however, that
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they will reoccur, and it is quite possible dial die solution may involve some type
of no-fault system for compensating victims. Such a system may well be modeled
after our present workers' compensation programs. If such a system is created,
should it be maintained as separate and distinct from workers' compensation
programs or should diey somehow be combined?

There are advantages in maintaining distinct programs. 'Hie most common
argument is that the cost of on-dic:job injuries should be related back to die
employment and eventually passed on to consumers. It also is assumed by many
dial workers' compensation costs provide an incentive for employers to create a
safe workplace. Some economists, however, question whether costs are really passed
on to consumers and whether the safety incentive really works (Worrall 1983;
Worrall and Appel 1985; Berkowitz and Hill 198(5). Nevertheless, it is logical to
suggest that if the workplace causes injuries, the costs should be allocated through,
if not to die employer, and that if the highway causes deadis, the burden should
fall primarily on owners or operators of motor vehicles.

On the other hand, dierc are many costs that result from having multiple systens.
It is not unusual for an injured worker to litigate both his or her workers'
compensation and his or her social security disability claim. It also could happen
that the worker would litigate a ton action and a no-fault auto action as well. All
of diis greatly increases the friction costs nf a system intended to provide care to
injured individuals. In addition all of these programs have different standards for
evaluating the extent of disability and for compensating the disability that is
measured. Those of us who have been acquainted with the development of these
systems can readily explain why the differences exist. To an outsider, however, the
distinctions often appear illogical.

The question that must be asked is "Do the benefits derived from maintaining
separate systems outweigh the costs of administering all of the individual
programs?" At diis point | am not prepared to predict what the answer to this
question will I»e, but 1do suggest that some time in the next twenty years we will
need to give some thought to the topic. It is possible that at some time in the future
we will be forced to accept national standards lor workers' compensation, not
because someone objected to the diversity among state workers' compensation
programs, but because someone objected to illogical differences in the way |ample
are treated based on what they happened to be doing when the injury occurred.

Strategies for the 1990s
INTRODUCTION

| believe that in the near future we will see a shill in the way we look at workers'
compensation, especially in the way we approach improvements or "reforms” of
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die system. This will be a shift of emphasis from the suite to the ftmi level and
from the legal to the human resource point ofview.

PAST TRENDS

Before going 011 to the future, it is important to examine past trends. While each
of us has been viewing our individual system and wrestling with its problems, we
tend to overlook the fact that we often fit into a pattern of change that is fairly
consistent 11 a nationwide basis.

During the 1960s and 1970s, Uicre was a clear trend to expand the availability
of benefits and to raise die level of benefits. The tendency to expand was given
great impetusin 1972 by the report of'he National Commission 011 State Workmen's
Compensation Liws. Although the commission did not recommend mandatory
national standards, it did publish a set of recommendations for state workers’
compensation programs. Following these recommendations, many states whose
system Tell below the recommcndca standards amended their laws to make benefits
more readily available and to raise the level of benefits in ord r to achieve or at
least move toward the recommended standards.

During the 1980s there has been a trend in die other direction. Many states
have been moving to restrict the availability of benefits, and some have actually
lowered the level of benefits. There lias been an oulciy from business and industry
that workers’ compensation costs are too high, that this is ruining the business
climate, and that companies are moving from one state to another in order to
avoid high workers' compensation costs. In state after stale there lias been a
demand to "reform" the workers' compensation program. In some states sweeping
reform packages have been adopted, while in others the legislature still grapples
with difficult decisions.

It can, of course, be argued that this trend in workers' compensation benefits
is not unique and that in fact it merely reflects a change in attitudes that pervades
many aspects of our society. During the 1960s and 1970s we experimented with
liberal ideas in a great many programs. The judgment of the 1980s often was that
we went too far and that a more conservative approach is appropriate. This is
undoubtedly true but it does not detract from the fact that these trends have, in
fact, taken place in workers’ compensation.
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THE MICHIGAN RESEARCH1

Strategies thatlower costs and reduce workers’ suffering. In die 1960s
and 1970s we had a trend toward increasing benefits to workers at die expense
of employers. During die 1980s die trend was to lake benefits back from workers
in order lo save money for employers. | am convinced that for die 1990s we must
focus on strategies that will lower costs and reduce workers' suffering at die same
time.

Is this jxissiblc? Are there really strategies that both lower costs and reduce
workers' suffering? We have conducted some research in Michigan that suggests
that it is possible. The research shows great variability in workers’ compensation
experience among Michigan employers. In examining what accounts for the
differences, the research points to factors that appear to benefit both the employers
and workers.

It has been customary in workers' compensation to focus on interstate differences.
(Is it more costly in Michigan than in Indiana?) Beginning in 1987 we sought
instead lo examine the intrm tate differences. We wanted lo determine if there were
variables among employers within Michigan and to examine, if possible, what
accounted lor those differences. Michigan's Bureau of Workers' Disability
Compensation contracted widi Dr. 1f. Allan Hunt of the W. F. Upjohn Institute
for Employment Research in Kalamazoo. Michigan, to conduct die study. Hunt
in turn enlisted the aid of Dr. Rochelle Halieck of the Rehabilitation Counseling
Program at Michigan State University, and later Dr. Michael J. U-aliy, also of die
Rehabilitation Counseling Program at Michigan State University.

Differences among employers within Michigan. Hie study examined
the workers' compensation experience of approximately five thousand Michigan
films with fifty or mote employees. It compared the number of claims closed in
1986 with die number of workers employed. We assumed that there would be
substantial diilercnrcs among employers in different industries. Accordingly the
study lix uscd on the differences among employers within the same industry.

The study found remarkable differences among employers in tin same industry.
In fact it found that these intrastate differences were substantially greater than
interstate differences. The National Commission on Unemployment Com)>eiisation
and Workers' Compensation (1988) rc|xim that the difference between Michigan
and Indiana is about twofold. Michigan's costs are about two times those in Indiana.
The difference between Indiana and Maine (the lowest- and highest-cost states)
is about sixfold. Maine's costs are alxnil six times those of Indiana (National
Foundation 1(188). Because of limitations in the data available we looked at

. *Iliis IS li.isel i<y h<1‘|n I\/irlnl the

IS, |V|Sf(lt1|0ri|reo Mneilme m\/‘ﬁnmrﬂ!sabn Nl ensahon Jlns I
.lining. M1 IH'Hyi. | 0|anC|r is available lot $TLhotn HEW, K, Upjohn Institute lor
Employiiieui Research, tAX South Kalaiua/oo, M1 t'RX)7.
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frequency rather titan cost, hut there is clearly a relationship between frequency
and cost. The Michigan study found dial the differences among employers within
Michigan were about tenfold. The “worst" employers had ten times as many claims
as die “best" employers.

The study examined twenty-nine different industries and the tenfold difference
was found in each of those industries. For example, in the transportation
equipment nnnutavuring industry. 6 percent of die plants had less than | injury
per 100 employees, Vv liile 8 percent had 11 or more injuries per 100 employees.
At the same time 38 percent had less than 3 injuries jxr 100 employees, while
15 percent had 0 or more injuries per 100 employees (Figure 4.1).

Tlu* industry analysis was based on the two-digit standard industrial
classi ication. In order to account for the difference in the work done within
industries, the study broke some industries down into their four-digit standard
indt stria! classification. Thus, for example, fabricated metal products was broken
dov n into auto stamping and odicr subgroups. The differences jx-rsisted. In auto
sta nping 25 percent of the employers had less than 3 injuries per 100 employees,
while 18 jxreent bad 11 or more injuries per 100 employees (Figure 4.2). There
was as much variation at the four-digit industry level as at the two-digit level.

What accounts for the differences? These large differences among
employers within the same state are obviously not attributable to differences in
the law. What factors do account for the differences? To answer this question we
conducted a mail survey ofthe high-and low-frequency employersin four industries
(lixx! production, fabricated metals, irinsjx>na’ion and equipment, and health
services). |11x survey covered a numbero f ateas, hut special attention was focused
on three factors:

» Safety and the prevention of actidcnis

« Management climate and culture

« Disability prevention and management

Ilic survey asked a series of questions in each category. When the responses
from all of the questions in each category were taken together, each of the three

categories was found to Ix a significant factor in differentiating between high*

and low-frequency employers.
The s|xcific items within each category that were statistically significant by

themselves are as follows:
< Safety and prevention of work-tel.tied accidents
Monitoring atx| correcting unsafe Ixhaviots on a systematic basis
"1lie cxcunrncc of safety training for new and transferred employees
Modeling and attending lo safe Ixhaviors on the part of company leaders

NEW STRATEGIES IOR HIE ISVS



Figure 4.1. Transportation Equipment Manufacturing Industry,

Claims per 100 Employt.es

1209  3-409 600 7800  0-10.99
Claims per 100 employees
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Mean claim rote : 5.07 per 100 employees
Coefficient of variation =81.61

Figure 4.2. Automotive Stamping Subgroup, Claims per
100 Employees
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e Management, climate and culture

Using a profit- or gain-sharing program to stimulate and reward
productivity of employees at all levels

Employee participation in problem solving and decision making
Communication traveling from die bottom up as well as tbe lop down
< Disability prevention and management

Providing wellness programs ami fitness resources to promote employees’
health

The use of lighl-duty or modified work assignments to help restricted
workers back to the job

The presence of piocedures to monitor and encourage supervisors to assisi
in tbe return 10 work of injured workers

Providing employee assistance programs

Screening employees (011 a continuing basis forjolr-rclated health and
disability risks

In summary, the study demonstrated that those employers that most frequently
engage in safety and prevention elldiis, that tend to have an open managerial
style and a cogjorate climate that shares decision making, and that make the most
cHoil to prevent and manage disability arc the employers most likely to have low
workers’ compensation claims frequency.

IMPLICATIONS

Safety, corporate climate, and disability management arc factors over which
employers and workers haw substantial control. lltey also arc strategies that can
be implemented in a manner that works to tbe benefit of employees. If in fad
they are important determinants of workers’ comjrcnsation costs, ibis has serous
implications for employers, unions, insurance companies, state agencies, and
workers.

Employer* We oflcn arc told that workers’ com|>cnsation is a very important
cost consideration for employers. The research suggests that there arc some
employers who arc using tbe strategies discussed nixnr to lower their costs. In
order tocnmiK'ic, other employers must adopt their own versions nfthese strategies.

Employers must implement effective safety programs. They must Ik* taken
seriously. They must include everyone in the plant. 'lliey will not be given the
importance they deserve unless they include the serious commitment of top
management. At the same time they must be accepted by tbe hourly work force.
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Every employee in the plant must be involved in tbe planning and implementation
of safely programs.

Traditional safety is not enough. We must now employ ergonomics. For years
we lrave been designing plants that produce our products using the fewest possible
workers. We must turn our attention to designing plants and machines that use
workers in tbe most efficient possible way. Sometimes die simplest changes, such
as raising the height of a work station or changing die angle of a handle on a
tool, can drastically reduce the number of injuries and disabilities that result from
doing die job. Sometimes die implementation of these strategies requires the
expertise of highly trained engineers. To solve these problems we must bring to
bear all of the forces that are available. As die research shows, some employers
already are doing this.

Disability management, like eigonomics, is a concept that is winning growing
acceptance in American industry. The early return to work of die disabled worker
is probably the most important single factor. In my experience, most men and
women want to return lo work during the first few weeks after their injury. They
frequently complain of the boredom of sitting at home; they talk about the "four
walls closing in on them." If, however, these people are allowed to sit idle lor six
months or a year, everything changes. Their attitude toward work, their attitude
toward themselves, their relationship with their employers and even with their
families, all deteriorate. This docs not mean that we should force individuals into
dangerous situations or "make work'jobs. Rut it does mean that we should work
together with them to lessen in every way possible the disabling effects ofan injury.

There are many other approaches to disability management that must be
considered, not the least of these is llie idea that it should he a unified connr.
(Berkowit/ 1985; Carbine and Schwartz 1987). For too long workers' compensation,
medical services, health insurance, long-tonn disability, and pension benefits have
all been compartmentalized and separated from one another. Many businesses
ate moving to an approach that unifies their treatment of all aspects of disability.

Tlie coiporate culture or the industrial relations atmosphere is pmhahly the most
difficult aspect to change. Any serious discussion of that is beyond the scope nf
this paper. It should suffice to say, however, that there arc® many scholars and
practitioners who are .suggesting that cooperation between labor and management
is the wave of the tunae 'Hie research suggests that among other things it may
reduce workers’ compensation claims.

These are only a few of (he things that must he done hy employers to implement
these strategies, What is clear is the fact that some employers are already
implementing these and other similar strategies. In order to compete, others will
have to do the same in the future.

Unions. Many of the things outlined above for employers cannot he
accomplished without the cooperation of their workers. If the workers are
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represented by a union, then the union leadership must become a partner in
implementing these policies.

Traditionally unions have dealt widi workers' compensation by referring their
workers lo attorneys or advocating dial each individual workc eshould receive the
maximum amount of benefits to which he or she may be entided. There is no
need for unions to stop doing that in selected cases. Unions, however, must realize
that in die long run they can best serve their brothers and sisters by working
togedier with employers, first by reducing the frequency of accidents and second
by lessening the disabilities dial result from accidents that do occur.

Often an early return to work requires an exception to the seniority system.
Seniority is a very important concept to oiganizcd labor in the United States. |
would certainly not suggest that it should be abandoned or even deeniphasized.
Many unions, however, are finding that under carefully defined circumstances it
is to everyone's advantage to make temporary exceptions to seniority policies.

Insurance companies. The laigest employers in the country already are
implementing many of these strategies on their own. Some small and medium-
sized employers, however, do not have the knowledge or the resources to put these
ideas into practice. They should be able toturn to their insurance carriers lor help.
The workers' compensation insurance carriers that will capture the largest share
of the market in the 1990s will be those who do the bestjob of helping employers
implement these strategics.

Cartiers always have provided services called ioss control. In recent years many
also have added or expanded vocational rehabilitation services. The loss-control
operations must he expanded, and die vocational rehabilitation experts should be
used not only to help workers after they are injured, but lo help employers create
disability management strategies so that they are prepared to deal with disabilities
before injuries occur, loss control surely includes not only avoiding injuries, hut
also reducing the amount of loss that results from injuries that occur.

There is clearly going to be a demand for these services in the coming years.
There already are some independent private providers who ate offering these
services to employers. | think that it is reasonable to expect that employers should
he able to turn to their insurance carriers for help in this regard. If some carriers
begin emphasizing these services, it will undoubtedly have an important effect on
theirmarket share. There are, ofcourse, carriers that already provide these services,
but they must |k* greatly expanded and given much more emphasis.

State agencies. Stale workers' compensation agencies also have an obligation
to take the lead in making workers, employers, and insurance carriers aware of
these strategies. | am very proud that Michigan has taken the lead in this ivgaitl.
We have s|xmsored the research discussed above. We S|x>nsor a variety of
educational programs on this topic, and we are implementing further services to
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Michigan employers. Oilier state workers' compensation agencies have similar
programs, and | exjrect many more will Ire following our lead.

In conjunction widi die School of Labor and Industrial Relations at Michigan
Stale University, Michigan’s Bureau of Workers' Disability Compensation sponsors
an annual seminar focusing on strategics that lower costs and reduce workers’
suffering. | should hasten to add dial this is not a program in which die state agency
tells employers how to run dieir businesses. Instead we bring in experts from the
academic area, from insurance companies, and, in particular, businessmen and
-women, who share their successful experiences widi odier employers.

I.RP Publications ofFoit Washington, Pennsylvania, has obtained from Michigan
the right to publish selected proceedings from our (list two conferences. The book
Wbrkers’G mipensationStraUgiaforljnveringCo5IlsandlItrdudtigSufferingal\lov/speople
who are not able to attend a conference to benefit from die ideas presented.*

In addition to these annual programs, Michigan’s bureau sponsors various odtcr
educational efforts that provide information about traditional workers'
compensation programs as well as these new approaches. Working widi the safety
and labor relations agencies in the department of labor, Michigan’s bureau is
initialing a program to provide consulting services lo businesses that wish to
explore possibilities for implementing these strategies. It is not our intention to
compete with private providersin this regard. Instead we hope to stimulate a market
so that in the future many individuals will provide these services.

| believe that in the | ()!K)swe will sec more and more state workers' compensation
agencies providing information and assistance to the people of the state concerning
these new strategies.

Conclusion

In the past, workers’ compensation has been seen primarily as a legal problem.
When workers were injured, they hired an attorney and sued their employer. When
business was unhappy with the situation, it went to the legislature and asked for
a change in the law. | believe that in the MHK we are going to treat workers’
com]X'nsaiion as a human resource management problem.

Some employers already have teamed that they have it within their own power
to control their workers' comjxmsation costs, 'lb the extent they are able to do
this, they have an advantage over their corn]x*tilurs. Stale agencies and insurance
carriers must work to make employers and unions aware that these strategies exist
and to help them lo implement the strategies.

These strategies will never solve all the problems, lliey will never completely

J (tln- XV ||| IS |)aJI JI>e from UtP Pultlk atiom, KLHb Camiliill Knnil, lint Washington, IA IUOIM
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eliminate litigation. There will always continue to be some individuals who claim
benefits they are not entitled to and some employers who arbitrarily deny benefits.
The biggest problem with our system, however, is dtose large number of cases
in which the worker clearly has suffered some injury and is entided to some amount
of disability compensation, but in which he or she claims more than the employer
feels it owes. These are die cases that can be helped by disability management.
These are the people who would return to work earlier if die work atmosphere
had not been so hostile in die first place. This is the area in which the strategies
diat lower employers’ costs also can work to the benefit of employees.

The research shows diat some employers are already implementing these
strategies. For the 1990s we must all work together cooperatively to lower costs
and reduce workers’ suffering.
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Workers’ Compensation
Challenges: Organized
Labor’s View

JAMES N.ELLENBERGER

Due to serious questions about the fairness and adequacy of die way in which
our society compensated die victims of industrial accidents and exposures,
Congress established die National Commission on Workmen's Compensation Laws
as pan ofthe Occupational Safety and Health Act of 1970. In die twoyears following
die 1972 repon of diat commission, many improvements were made in state
workers' compensation systems. Since 1975, however, dierc has not only been a
lack of progress in correcting the shortcomings diat gave rise to the commission:
diere has been, in many cases, a retrenchment in coverage and benefits.

Workers' compensation has proved to be woefully lediargic and insufficient. In
state after state, workers' legitimate claims are delayed, contested, and frequently
denied. Compensation benefits lag far behind die levels diat die nadonal
commission declared "essential” to the survival of the state workers' compensation
system. State legislatures, through their refusal to enact die minimum reforms so
strongly suggested eighteen years ago, have sent a clear message to employers and
workers diat they will not act to establish equity and justice in workers'
compensation without mandatory federal standards.

ORGANIZED IABOR'S VIEW
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The Challenge

H,i/arcLs on thejob and die disabilities and dcadis dial result from those hazards
are die very heart of what die workers' compensation system is all about. What
we can do about diose accidents and exposures and for diose disabled or killed
— diat represents a positive change from what is happening today — is die
challenge before us.

There are in fact two directions dial, while not “new” by any stretch of the
imagination, ought to receive far more emphasis and attention from diose
concerned about the direction ofworkers’ compensation than is currendy the case.

First and foremost is the reduction and elimination of injuries, ilinesses, and
deaths that occur at and from die workplace. There is 110 excuse, for example,
to accept die fact that in excess of eleven thousandjob-related deadis occur each
year, including over eight hundred |ieople who die annually from workplace
injuries or ilinesses in Texas alone. Nor is there any reason to remain silent about
exliosurcs to toxic substances dial poison workers 011 die job. Actions can and
should be taken to eliminate or reduce all sons of hazards 011 thejob — from
chemicals, repetitive motion injuries, back strains, trenching accidents, falls, and
unguarded or poorly designed machines,just to name a few.

The second direction we should pursue relates to renewing die commitment
made over seventy years ago when workers’ compensation was introduced as die
"fair" and "just” way to take care of those injured or diseased from work. Workers
were to get prompt, certain, and adequate medical care and financial indemnity
for accidents and illnesses related to their work. Employers, in return for providing
this protection, were to be shielded from legal action and lawsuits under die concept
of “exclusive remedy.” What working people have found is diat while employers
take shelter in exclusive remedy, the other side of die bargain has not been fulfilled.

The Current Debate

The dialogue and controversies dial surround workers’ compensation today arc
dominated by issues like premium levels, escalating utilization of medical care and
treatment, "new" areas of claims such as stress disorders and cumulative motion
trauma, coverage of occupational diseases, (he increasing liligiousncss of the
process, the proper role of providers of rehabilitation sctvices, whether an injured
or diseased worker should have the right to seek treatment from die physician of
his or her choice or lie (breed to gotoone chosen by the employer, disability ratings,
open competition or prior approval (or providers ofinsurance and the appropriate
level of their "profits,” the role of state insurance funds, pure "“wage loss" benefits
versus recognition and restitution for pain and suffering in permanent partial
disabilities — the list is virtually endless.
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The Business Climate

All of these issues, and many more, can be laid at the doorstep of the “business
climate" approach to workers' compensation. In a recent presentation to a group
of state workers' compensation administrators, a senior representative of the
insurance industry said, “1I’'msure all ofyou are anxious to have the most favorable
legal, political and economic environment possible in each ofyour respective states
that will bolster your climate for retaining industry as well as attracting new
business." Similarly, in a iituhuss wtk article about workers' compensation costs
influencing decisions about where to locate facilities, avice president ofdie Indiana
Chamber of Commerce bragged, “We've seen more than 100 companies move
out of Michigan and Ohio into our northwest corner” (King 1987).

This is the real world of workers’ compensation. Foiget about safe, clean, and
decent workplaces. Don’'t worry about seriously disabled workers trying to get by
011 57.3 percent of die state average weekly wage in Georgia ($225), 57.2 percent
in California (S266), 58.8 percent in Texas ($238), or 59.2 percent in New York
($300). Never mind dial the national commission said that if states did not set their
maximum disability payments at 100 percent of the average weekly wage by 1975,
and twenty-two of them have not, die U.S. government should force diem to do
so with federal standards. Abolish the thought that NewJersey, SouUi Carolina,
and Texas should protect dieir workers with mandatory and compulsory workers’
compensation coverage. Perish the concept dial all classes of workers, without
exemption or exception, should have that right to workers’ compensation under
law.

The reigning viewpoint holds dial il is okay to seek a competitive edge based
on maltreatment and undercompensation of those workers killed, broken, or
diseased in the process of conducting business. States arc compared using such
measurers as “average benefit cost per employee™ or “benefits as a percentage of
total wages" or "costs per $100 of payroll." State legislators are then told dial costs
have gotten nut of line and that measures must lie taken to make the state more
competitive with those where workers' compensation coverage and benefits arc
less "generous.” Companies have even told their employees in a few instances,
though it is rarely the mil reason, that plants arc being closed or relocated due
to workers' compensation costs.

Deprecation of Claimants

Not surprisingly, the focus on costs ranges far lieyond simple interstate
comparisons and strikes at the motivation and justification of workers who file
Ibr compensation for injuries or illness suffered from the job. Hoard allegations,
painting claimants as malingerers or their claims as fraudulent, are common. A

ORGANIZED LABOR*SVIEW



Former chairman of the insurance industry’s rate-setting body (the NCCI) said,
“Employees of small businesses — far less likely to have group health insurance
as a fringe benefit — may be turning to workers' compensation as a means of
providing medical care forinjuries caused by non-work related incidents.” (Actually
it is much more likely that a far greater number of injuries that are work related
end up being covered by regular healdi insurance than by workers' compensation.)
The chairman of the US. Chamber of Commerce workers’ compensation
committee was more direct in charging that “we're getting too many people in
the workers’ compensation system... people are getting benefits they don’tdeserve."
Proving that there is one-upmanship in denigrating the character of American
working people, a former employer representative on die Texas Industrial .Accident
Board alleged that increases in workers' compensation rates were "fueled by
employees’ trying to make quick bucks from on-thejob injuries and doctors and
lawyers who were eager to help them."

Are sentiments such as these an aberration, or do diey accurately reflect die
mainline concern of employers with the direction of workers' compensation?

Hostility Toward Insurers and Employers

What about the views of working people toward workers’ compensation and the
"insurance” it is supposed to provide? Are workers' opinions of insurers any
different today than diose expressed in 1921 by die mild-mannered and soft-spoken
mine worker, William Green, who was eventually to become president of die
American Federation of Labor? Green, in extolling die virtues of die Ohio workers'
compensation law, told a labor gadiering uiat under die exclusive state fund
insurance plan, "no liability insurance company can sell workmen's compensation
in die State of Ohio. We have driven them out, and die working man, his wife
and his family daily fall upon their knees and thank Almighty God diat diese blood-
sucking liability insurance companies are driven from their homes."

A number of workers injured on the job were interviewed about workers'
compensation on die ABC television program "Burning Questions — Working
in America: Hazardous Duty." "Just don't get hurt," one worker says, “but, if you
do, you better have lots of money." Anodier worker notes, "You work hard; you
give an honest day’s work for an honest day’s pay and we end up getting sick. The
next thing you know, we get treated like criminals.”

Elizabedi Groves, the widow of a power company worker electrocuted 011 the
job, went five months after her husband's death widiout any benefits or burial
expenses. The hospital and lab that had treated her husband even threatened
to sue her for unpaid bills. The company did not help her, the insurance carrier
did not help her, and die state workers' compensation bureau did not help her.
As she told ABC News, she got “nodiing but a lot of crap.,. | had to light to get
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it (death benefits). | had to fight every step of the way." In fart she did not get
anything until a member of the U.S. House of Representatives intervened on her
behalf.

Many claims that ought to be compensated as a matter of course are routinely
contested by companies or their insurers. There are, for example, some 5.3 million
health care workers at 620,000 work s;'°s who are at risk for blood-bome diseases
due to frequent contact with potentials infectious material. Twelve thousand arc
infected annually with hepatitis B, leading to over 250 deaths each year attributable
to hepatitis-related diseases. In a 1988 case, a hospital contested a compensation
claim by a nurse who had contracted hepatitis B. The evidence was clear diat
she had suffered fVequent needle-stick accidents in the course of her work. The
state woikers' compensation commission denied her claim on the basis that there
was ho causal connection between her disease and her employment. Although
this decision was eventually reversed by die state appellate court, the question must
be asked: Why was the claim contested by the hospital or its insurer in the first
instance?

Similarly, in a contested case involving a women salesclerk who struck her head
on a fireplace door and sustained a brain injury that left her unable to care for
herselfand unable to read or write, the suite industrial commission denied a claim
for permanent total disability. The injured woman, according to the commission,
failed to quality under the definition of imbecility or insanity as called for by the
workers' compensation statute. Although later reversed by the state’s court of
appeals, diis woman's benefit is now reduced by her attorney’s fees in a case that
should never have been contested in the first place.

In many casesjustice does not prevail. Alabama’s statute requires thatan accident
be "an unexpected event, happening suddenly and violently .and producing at the
time injury to the physical structure of the body.” A lumber company employee,
whose job involved frequent lifting, suffered a serious back injury at work. The
claim for workers' compensation was contested and ultimately denied by die court
of civil appeals on die basis that "stress over a period of time is not sufficient cause
for compensation since there is no accident.”

Unfortunately diese are not isolated stories. It is notjust occupational disease
and back injury claims diat arc contested by employers or dieir insurers. Case after
case involving traumatic injuries on thejob are challenged or even worse, as in
the case of Mrs. Groves, ignored. Plagued widi uncertainty, burdened widi delay,
direatencd with die loss of employment by dieir employers, it is not surprising diat
so many injured and ill workers automatically seek assistance from attorneys when
faced widi aworkplace disability. State workers’compensation agencies or industrial
accident boards sometimes advise first-time callers seeking assistance with their
claims to talk to a lawyer first.
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Renewing the Commitment

It is lime to revisit that seventy-year-old mutual pact between workers and their
employers and to eliminate the debilitating and destructive arguments among states
based on lousy benefits and poor coverage. If a no-fault compensation system is
die best way for us to lake care of diose injured or diseased from die job, die
challenge ahead of us is to restore die tmst and renew die confidence diat
employers and workers must have in workers' compensation in order for the
program to work. At a minimum diis will require leadership, the willingness to
dowhat is right, and the fortitude towidisland the inevitable pressure from outside
forces.

When itauthorized the creation of die National Commission on Suite WWorkmen's
Compensation Laws as part of die 1970 OSHA, the Congress noted diat serious
questions had been raised concerning die fairness and adequacy of workers’
compensation. The president appointed members to the commission represen-
tative of suite agencies, insurance carriers, business, labor, the medical profession,
academia, and the public. Those honorable participants said that although all of
dieir recommendations were important, sonic were "essential” and were partic-
ularly suitable for federal sup|>on to guarantee dieir adoption.

Where are die descendants of dial commission in today’s business community,
insurance industry, educational institutions, and state workers' compensation
boards? Are diose essential recommendations still valid? Is an average compliance
rate of 64 percent die best we can do?

The organization of workers’ compensation professionals, the International
Association ofIndustrial Accident Boards and Commissions (IAIABC), hasadopted
over the years since 1919 some twenty-three standards "for the guidance of
legislators and administrators." Unfortunately diese standards have not been used
by workers’ compensation directors or industrial accident board members to
provide direction to jxilicymakers. Rather they have gathered dust and cobwebs
while die "leaders" of this system express dieir undying support of die workers’
compensation program under exclusive state control and their absolute opposition
to any federal “interference." They arc cannon fodder for die base requests of
insurers and employers that ap|x*al for a more favorable "business climate.”

One of the key challenges for workers’ compensation in the future is for a new
generation of leaders, unafraid of committing themselves to action on behalf of
tlie convictions that brought about die historic compromise early in this ccntmy,
to bring to fruition the national commission's tsscnlial recommendations and the
standards proclaimed by the IAIABC. 'lliis leadership from business, labor, and
administrator is the prime ingredient in and intrinsic to the restoration of trust
and confidence in the workers' compensation system.

Those who pledge themselves to workers’ compensation as the appropriate
mechanism to take care of work-related injuries, disease, and death must Ik*
prepared to light for a system that is just and equitable and cllicicnl. The
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commitment to workers' compensation must be, as suggested by Dr. Arthur Larson,
the "task of providing not only prompt and adequate income protection to the
victims of industrial injury or death, but also the fullest possible medical care,
rehabilitation and restoration, all within the traditions ofthe American legal system
and form of government.”

Spearheading an effort to restore the covenant in workers’ compensation to an
even-handed, rational, and sufficient method of caring for those "victims of
industrial injury and death” will require that leaders have the fortitude to withstand
the inevitable pressures from those who are confused ;is to whether it is theirjob
to serve the system or lo be served by it.

Those who represent labor’s interest should he oflaborand not those who claim
to represent working people by virtue of their vested interest in a portion of die
injured worker’s award Attorneys are essential to die system and always will have
a role. That role is die appropriate adjudication of disputes and controversies —
not as a "voice” for labor in negotiations over changes in or reform of the law.

Business and management representatives, similarly, need to get directly
involved in the construction ofa fairandjust workers’compensation system. Their
interests are ill served by insurance industry professionals or agents of firms who
offer consulting or representative services in workers’ compensation. To do
otherwise is to accept the pro|xisition that competition can be advanced on die
basis of inequity and injustice and that a high-cosi system with inadequate benefits
and coverage is tolerable.

Those charged with running this system are key to its reconstruction. Directors
and commissioners of workers’ compensation bureaus, accident board members,
and administrators of agencies have the knowledge and experience to help
[x>licymakers and representatives of business and labor achieve improvements in
the cflcctivencss and fairness of the system. They must be especially vigilant,
however, against die pressure and influence exerted by those who have no interest
in and do not supixirt the standards adopted by the 1AIABC.

The providers of workers' compensation services — insurers, lawyers, drxlors,
rehabilitation specialists, and chiropractors, to name a few — have a role in the
system and should be supjxirtive of efforts to improve it. It is not "dieir" system,
however, and it should not he designed in response to their interests.

Can we meet die challenge of changing the direction of workers’ compensation
before it slips even furthei in trust and confidence among the jieople who suffer
the pain and death and those who pay the hill for workplace injuries and illnesses?
There are a lot of new faces in the system, hut the problems remain the same.
Will the next generation of workers' coni|x'tisation leaders do any better than the
past?
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Workers’ Compensation
Challenges: The Employer’s
Perspective

THOMAS J RITTENHOUSB

From a risk manager’s perspective, the greatest workers’ compensation challenge
in the next decade will be to correct those things that presented serious problems
for workers’ compensation systems in the 1980s. Let ntc list the ones | believe ate
most important:

+ First and foremost, eighteen years after the report of the National
Commission on Workmen's Compensation Laws, workers with truly serious
injuries still receive inadequate benefits, while employers continue to bear
an ever-increasing burden from unduly generous payments to those with
less serious injuries.

+ Second, workers’ compensation defines permanent total disability, in part,
in terms of capacity to perform a specificjob rather than purely its a
physical disability.

* Third, each year it becomes progressively more difficult lo distinguish
between work-related and non-work related injuries.

+ Fourth, we arc still unable lo evaluate die extent of disability or impairment
in an automatic unnlitigious manner.

+ Fifth, workers' compensation claims can he negotiated to it lumpsum
settlement.

« Sixth, workers' compensation premium plans are regulated.
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« Seventh, insurers can, for tax purposes, deduct incurred losses and self-
insurers can deduct only paid losses.

How do we meet these challenges? I suggest that we clearly and honestly define
the problems and choose the solutions that are most consistent with the original
objectives of workers' compensation, which were to provide adequate, equitable,
and prompt wage and medical benefits to employees for injury or death occurring
in die course of employment, without a great deal of litigation.

Let us look at die first challenge: the inequitable distribution of benefits paid
to those suffering serious and not-so-scrious injuries. Current permanent total
benefits for someone who is in fact totally physically disabled are inadequate and,
due to inflation, grow progressively more inadequate. Why can't we provide
adequate benefits to employees who are totally disabled in die course of
employment? | fear dial if we did, claims for less serious partial disability — the
20 percent of a man, 30 percent of an anil, and 10 percent of a hand — would
wreak economic havoc on all employers. The concept of limited liability under
workers’ compensation would be a fiction on the order of Niglilmare on Elm Street.
Ifwe were to limit partial disability benefits to wage loss, medical, and reasonable
rehabilitation, we could afford to provide an adequate benefit to the totally disabled.

The elimination ofimpairment benefits does not mean that any injury less than
total disability does not hurt. O fcourse it hurts, but the fact is that the vast majority
of the permanency awards, both in number and dollars, are paid to people who
return to work with little or no reduction in their earning capacity. T his allocation
of benefits is backwards. A more compassionate system would favor permanent
total and rehabilitation benefits before all other benefits. Sooner or later the reality
of how workers’ compensation treats total disability will come out of the closet.
If we do nothing it will come out of the closet as a poltergeist, resembling the
Longshoreman and Harbor Workers Act.

A related challenge is that workers’ compensation defines permanent total
disability, in pan, in terms of capacity to perform a specificjob rather than purely
as a physical disability. If we intend to adequately compensate the totally disabled,
we must be able to clearly define total disability. That definition should be structured
in terms of physical incapacities, not in terms of vocational incapacities.

Ibrinstance, suppose an ironworker trips and fallson thejob and suffers damage
to his inner ear canal. At the pom of maximum recovery he still experiences
intermittent dizzy spells. No problem for most people who work at ground level,
but a serious problem for someone who walks on a 10-inch beam twenty or thirty
stories above the ground. Is he totally disabled? No. He may need help in finding
a newjob, but he is not totally disabled. Finding a newjob will not be easy. Many
ironworkers do not have a high school education, yet they make more than a
plumber. 1have encountered similar scenarios many times. Faced with Ihe prospect
of a highly paid, undereducated employee prolonging his “permanent total"
disability, you find yourself paying large amounts to settle or commute the claim.
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Almost without exception, after the settlement is made, the employee decides lie
can work as an ironworker and returns to hisjob thirty stories above die ground.
The other half of this stoiy is that some ironworkers really are totally disabled.
They fall off die side of a building or down the elevator shaft or through a hole
indie floorand break nearly every bone in dieirbody, notto mention whathappens
to vital organs 011 impact. Believe itor not, many survive diis sort of mishap. Nobody
negotiates with diese unfortunate people. Youjust send the checks and be thankful
that dieir benefits are not indexed to inflation and that you arc not the payee on
the check.

The system cannot afford to pay permanent total settlements to people who are
not totally disabled and also pay adequate benefits to people who are totally
disabled In my opinion, both reason and compassion tell us that the current
allocation of benefits is not right.

An important challenge arises as it becomes progressively more difficult to
distinguish between work-related and non-work related injuries. Compounding this
problem is the difficulty we have evaluating injuries. The crux of both of these
problems is diat workers' compensation is almost always a remedial statute, dius
requiring that die common law rule of "liberal construction” be used when
interpreting this statute. Moreover, a preponderance-of-evidence standard gives way
to an evidence-to-suppori-the-finding standard. Remedial statute, liberal
construction, and a support-die-finding standard of evidence are the principal
reasons why stress, occupational disease, permanent partial benefits, unlimited
medical, and lawyers may very well overwhelm the system.

Ifyou can prove that yourjob stresses you to the point that you are totally disabled,
you deserve workers' compensation benefits. Ifyourjob causes you to have a heart
attack, >011 deserve workers' compensation benefits. If you can prove you have not
reached maximum recovery from ajob-related injury, you should not have to return
to work and you should continue to receive benefits.

We all know about the company doctor who thinks everybody is faking, and
we till know his cousin, the plaintiffdoctor who thinks all injuries arc work related
and that nobody ever heals. We do not need either of these in the workers'
compensation system.

We do need definitive standards that arc consistent ith llie consensus of
informed professional medical opinion. A doctor, not a lawyer, should determine
whether the rigors of yourjob are too stressful for the ordinary man to handle.
A doctor, not a lawyer, should determine vvhedier physical exertion at work or 95
percent blockage in thiee arteries caused your heart attack. A doctor, not a lawyer,
should determine whether or not you arc ready to return to work. It really is not
that difficult to obtain a consensus of informed professional medical opinion on
the preceding conditions; however, it is impossible to obtain unanimity on any
one of them. Somewhere out there there is a doctor who honesdy or otherwise
is willing to state that .Vcondition is work related or that so and so employee has
not yet reached maximum recovery. At the same time, there is a workers’
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compensationjudge out there who by law must accept evidence that supjiorts the
most liberal interpretation of die facts. Not surprisingly, diere is an attorney out
there who wants to bring diose two guys togedier.

lo reduce litigation, to guarantee that work-related injuries are compensable
and non-work related injuries are not, to see a compensation claim properly closed
widiout the hocus-pocus of the appeal process, die statute must provide an
established and predictable framework for decision making and must not provide
an arena forentrepreneurial manipulation. Putting die employee and die employer
on equal footing under die statute and utilizing a preponderance-of-evidence
standard will be essential for die survival of die workers’ compensation system
in the next decade.

Lump sum presents a further challenge. Lump-sum setdcments beget claims.
It would be in die employer’s and die employee’s best interests if payments were
limited to disability, deadi, medical, and rehabilitation, with absolutely 110 provision,
including deadi claims, for a lump-sum payment.

Workers’ compensation premium plans should not be regulated. No insurance
rate should be regulated Rate regulation is irrational and counterproductive. Widi
regard to workers’compensation, irrational rating practices have become a religion
with biblcs and all. We have codes and factors and applicable payroll and
nonapplicable payroll and standard premium and audited premium and retro
premium and dividend agreements and now assessment fees. The answer is not
to fine-tune this rating scheme. The answer is to dump it, lock, stock, and barrel.

It is inequitable diat insurers can. for tax pugioses, deduct incurred losses while
self-insurers can deduct only paid losses. The IRS says to have insurance you must
have "distribution” and “spread of risk." The fact is that it is absolutely right. So
what? The pivotal point that seems to be missing is diat we arc distributing and
sprcading loss, not insurance. The fact is diat you can have loss without distributing
or spreading it or, in die IRS’s words, “insuring" it.

Just as a jiension benefit is accrued and expensed in die year it is earned, so
should a casualty loss be accrued and expensed in the year it occurs. Hie manner
in which die loss is financed should have no bearing 011 when you recognize die
expense resulting from the loss event.

In closing | would caution you not to mistake the symptoms for the problem.
At the mm of die century, we will kxik back at the last decade of this millennium
and see that occupational disease did not run rampant through the workplace;
that employees are a little older but arc not senile; that America has not yetbecome
a well' e state; and dial state and federal bureaucrats still ate atguing about who
can do die bestjob.

Hie challenge will be for employees and employers to honestly and fairly
determine the objectives of die workers’ compensation system.

THE EMPLOYER'S PERSPECTIVE
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Workers’ Compensation:
A Call for Reform
GARY L. COUNTRYMAN

liberty Mutual has been the leading writer of workers’ compensation insurance
in the country for more than hair a century, and our prominence in Unit market
continues, accounting for about 12 percent of the private insurance market, or
some $3.5 billion in premiums. Despite our leadership role, I am concerned about
the future of privately administered workers’ compensation — very concerned. A
pernicious pattern lias emerged in many states that seems beyond the reach of
our industry to deal widi effectively.

Although no two slates are exactly the same, the general pattern goes something
like this: Costs rise at rates well above prevailing rates of inflation. The relentless
march of medical costs, benefit utilization, the pioneering work and inspiration
of the claimants’ bar, and a frequently inefficient, understaffed, or statutorily
hobbled administrative system ate all to blame.

The National Council on Compensation Insurance responds with an eye-
catching rate filing. Regulators respond somewhere in between what the analysis
seems to dictate and what good short-term jKililirs would suggest. After all. they
reason, the observed rate of cost increase is tem]>orary and there’s time to catch
up later. But, increasingly, it isn't temporary, and after several years the inadequacy
of rates begins to grow quite latge — certainly beyond the reach of the industry
and maybe beyond the political reach of the most well intended regulator.

In the meantime, eflbrts to enact legislative reforms to eliminate or control costs
get under way, but they loo are politically difficult. The result is either reform that
has little cost impact or no reform at all.

In ivsponse to the compelling economics of price inadequacy and the absence
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of reform, there has been a slow but accelerating shrinkage in the voluntary
insurance supply. According to the NCCI, the involuntary market grew from around
5 percent in 1984 to an estimated 20 percent in 1988.

Now, workers’ compensation rate inadequacies are not new; they come and go,
and on cue we in the industry whine about diem. What is different this time is
theirscale and scope. More and more frequendy we are experiencing accumulating
rate inadequacies that are approaching levels diat are going to be beyond a point
anyfdofus can correct. And the list of affected states diat fit diis pattern is growing
swifdy.

An Emerging and Dangerous Trend

fhe trend that is emerging is dangerous for those businesses that believe that
their interests arc best served by a private insurance market. For example, Maine
cost Ijberty Mutual nearly $130 million between 1981 and 198(1 — after investment
income. Year after year, we tried to obtain rate relief. Time and again we tried
to work with (he Maine legislature to tvfonn one ofthe most liberal cotti|iensation
laws in the country. On more than one occasion we sought relief in the courts.
As a last resort we were left widi no choice but to withdraw — the first action
of its kind in our history. Needless to say, we found nojoy in the actions we took
in Maine, but we could no longer tolerate the financial consequences ofcontinuing
to do business in that state,

Following our withdrawal, some benefit reforms were enacted and a modest
amount of rate relief was granted. It was not enough. That the combination of
reforms and rate relief It'll short is illustrated by an involuntary market estimated
to be 82 percent of the total insured market in 1988, up from (57 percent in 1987.

So what we seem to haw under way here isa trend toward testtin ions in supply
in res|H>nse to an increasingly politicized regulatory environment, brought on by
rapidly increasing system costs and an unrcs|>onsivc legislative process. It manifests
itselfin a growing involuntary market and is periodically punctuated by an outright
withdrawal of one or more major plavers. For reasons of financial necessity,
insurers have become more selective i . both the states and lines of coverage they
are willing lo write.

At the same time, political altituc' *stoward the business of insurance seem more
hostile today than anytime in me* ioiy.| lie recent trends in workers'compensalion
insurance are going to be eve* more difficult to interrupt because of this hostile
[Hilitical climate, As ifthat wv , not enough, the California experience (I*ro|>osition
105) also has taught us that insurers, standing alone, have little political clout.

It has become an increar ugly desperate and unstable situation. How do wv find
our way out of this wilder i ess? Since inordinate cost escalation is the root cause
that threatens the system a id inadequate rates are merely the result, it follows that
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reform is our best and only ho]x?. What is needed is a strategy and a structure
to achieve reform across a broad array of states, each with its own culture, its own
system, and its own problems.

A Comprehensive Strategy

Although die creation of a comprehensive strategy will take some time and a
lot of collaboration, there are a few elements that wv at liberty think are essential.

Firstand foremost, any strategy must haw as its centerpiece a plan for coalition
building. Refonn is a ]x>litical struggle, and history shows that wiUioul coalition
building, it’s nearly imjiossihle to achieve. Building at least a partial coalition should
not he difficult. Private carriers and the insured and self-insurance business
community, along with our respective national and local trade associations, are
natural allies. We have worked together in the past, but we need to build stronger
relationships as we look to the future. In particular we need to undertake a more
coordinated reform strategy at the local level — agreement on affirmative programs
before the shooting sums

Otherpossible allies are not so natural. We ought to make ewry eflort to include
organized labor, and certainly we should reach out to the medical community. On
the other hand, it seems improbable that any elTort to include the claimants’ bar
would he successful. Still the legal fraternity is not monolithic, and we should not
dismiss the notion that there are groups within the legal profession with which
we could work effectively. The point is that coalition building, to lie effective, must
be as broad based as passible, and no effort should be spared to make it so.

The second element of the strategy is communication. Put simply, we must be
willing to talk about the problems of our workers' compensation systems to anyone
who will listen, let us face it, workers’ compensation is a fairly esoteric subject
that is not at the forefront of public consciousness. The fact that employers bear
the direct cost of the system and then pass those costs on to the consumers is
not an issue diat Ralph Nader is likely to |K>pularize anytime stxin. Wlial this means
isthatourjob ofcommunication is Ixith dillinilt and easy in some ways — diilicult
[>ccause die subject is not naturally attractive to anyone (in particular, most
legislators), and easy in the sense that fewer individuals and groups require
educating and convincing.

[ do not think that the insurance industry or industry generally has done the
job here. We must be willing to sjx*ak out at legislative and regulatory functions,
and at business functions as well. Insurers must do a betterjob of communicating
the issues to its jxilicyholders. And we all must Ix’ more willing to talk to the press.

By explaining the problems of our workers' coitijxmsation systems, we will not
only increase die depth ofour coalition building, we will also help slia|x’ legislative
debate and gain more control over the final outcome of legislative reform.
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The third element of a reform strategy is effective lobbying. There is the old-
fashioned insider kinJ, which is still important, and there is die new grass roots
lobbying that is bee uning more popular and more and more effective, as
techniques for mobilizing constituencies widiin coalitions are perfected. The truth
is we need both. We ne ri die most skillful lobbyists available, and we need to
mobilize our employees and our colleagues and customers in the business
community, educate diem to die issues, and show them how to effectively
communicate with dieir own legislators.

In broad brush then, diese are die three main elements ofa strategy for workers’
compensation reform diat has a chance of altering the pernicious pattern diat
is emerging — coalition building, communication, and effective lobbying. Surely,
| have oversimplified, but I am convinced each element is critical to a strategy
that leads us toward meaningful reform.

A National Catalyst for Reform

So much for strategy. Let us turn to structure. How shall we carry out our reform
strategy? The first challenge we face is fifty state systems of workers’compensation
that are within the statutory control of fifty state legislatures. What this means is
diat if reform is going to have a chance in majoi problem states, it’s got to be
carried out locally by local coalitions. The problem will be to find the right mix
of people and interest groups that can agree ol the kind and extent of reform
and that have die [iolitica] base to get it done.

What is needed is a national catalyst with workers’ compensation reform as its
singular interest. Such an organization would go a long way toward helping to
create, nurture, and sustain coalitions at die state level. It would be a resource and
a coordinator for reform efforts in various states. It would help create and expand
coalitions at die state level, and provide whatever other supjiort state coalitions
might need — some funding, technical advice, access to research and research
capabilities, experts, and so 01t

Although I believe a national group is essential, it would not seek reform in
any state, nor would it attempt to dictate the nature of die reform to he undertaken.
Rather it would be a resource and a catalyst, a creator of broad dicmcs, for reform
in support of local coalitions.

Now, 1am not asking for a sudden hurst of altruism, nor atn 1 asking for charity.
So that dicre is no misunderstanding, I freely admit that my call forjoint action
is inspired by my company’s own self-interest, not to mention the interests of my
industry. What 1 am asking you to do isto an in your own self-interest too. Because
the midi is, our self-interests ate compatible.

F believe most of us want the same thing — a private system of workers’
minimisation that places heavy emphasis on injury prevention and injury

WORKERS’ COMPENSATION: A CALL FOR REFORM |

fil



i

mitigation, including physical and vocational rehabilitation; a system that provides
for die basic needs of injured workers by promptly delivering adequate medical
and income benefits; a system that delivers those benefits in the most efficient and
dispute-free ways possible; and a system that provides cost stability within die
framework orcommonscnse notions about die inevitable rate of inflation.

With the right strategy and the riglu organizational structure, | believe we can
move many of our workers' compensation systems back closer to the ideal that
we all want.

My company will provide whatever leadership it can. We pledge our resources
and our commitment to a broad-based reform cfTort. | extend to each of you an
invitation tojoin with us.

WORKERS' COMPENSATION: A CALL FOR REFORM
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FOREWORD

The 1990 edition of Analysis of Workers Compensation Laws offers an overview
of the important provisions of workers compensation statutes and s intended
to provide both a comparison and an improved understanding of the various
laws. Sixteen detailed charts are presented to aid employers, employees, In—
surance firms, agents, brokers, attorneys, physicians, and others In locating spe —
cific provisions of workers compensation laws.

The Analysis tracks the laws of the 50 states, the District of Columbia, Guanm,
and Puerto Rico, as well as the statutory provisions of American Samoa and the
U.S. Virgin Islands. Full treatment isalso provided for the federal, provincial, and
territorial laws of Canada.

Although the Analy3|s provides essential Information needed daily in many
business offices, itshould not be considered as supplanting exact provisions to
be found in statutory texts.

The underlying data required to bring together this publication were supplied
by legislative reporting services, insurance companies, and government officials
in the several states and jurisdictions. Additional assistance came from the Social
Security Administration, U.S. Department of Health and Human Services.

The research, analysis, and editing of the charts and text was furnished by
Carol B. Meyer, Publications Coordinator, Resources Policy of the U.S. Chamber
of Commerce. For further information, you can write to her at 1615 H Street,
N.W., Washington, D.C. 20062 or phone (202) 463-5533.

All contributions to this publication are gratefully acknowledged.

Richard L. Lesher
President
U.S. Chamber of Commerce



INTRODUCTION

HISTORY OF WORKERS'"COMPENSATION

AND EMPLOYER'S LIABILITY

Workers compensation laws are designed to provide satisfactory
means of handling occupational disabilities. A 20th centuiy de-
velopment In North America, the laws have evolved as the econ-
omy became more Industrial and less agricultural.

Before these laws were enacted, a well-established common-
law principle held that a master or employer was responsible for
Injury or death of employees resultlné) from a negligent act by
him. Thus, disabled workers who sued employers for damages
had to prove their Injuries were due to employer negligence—a
slow, costly, uncertain legal process. As business enterprise and
machine production expanded, the number of Industrial accidents
and personal-Injury suits Increased. At the close ofthe 19th century
It was apparent that the accepted common-law defenses—con-
tributory negligence, assumption of risk, negligent acts of fellow
servants—operated too harshly on claimsof disabled workers. The
situation led to demands for new legal provisions.

As a result, between 1900 and 1910 so-called employer’s Ii-
ability laws were adopted by many states. Although they tended
to modify common-law defenses, they did not prove completely
satisfactory; employees still had to prove employer responsibility
and negligence. Other legal remedies were urged.

A new answer was forthcoming: In 1911 the firstworkers com-
pensation laws were enacted Inthe United States on an enduring
basis. The first comprehensive Canadian laws were enacted In
1915,

Today, each of the 50 states has a workers compensation law.
The compensation laws of American Samoa, Guam, Puerto Rlcc,
and the U.S. Virgin Islands are also outlined In this Analysis. Federal
workers compensation laws have been enacted; for example, the
District of Columbia Workmen’s Compensation Act, the Federal
Employees' Compensation Act, and the Longshoremen’s and Har-
bor Workers Compensation Act—the latter providing for private
or public employees In nationwide maritime work. Each of the
Canadian provinces and territories has a compensation act or
ordinance.

In essence, workers compensation laws hold that Industrial em -
ployers should assume costs of occupational disabilities without
regard to any fault Involved. Resulting economic losses are con-
sidered costs of production—chargeable, to the extent possible,
as a price factor. The laws serve to relieve employers of liability
from common-law suits Involving negligence.

Six basic objectives underlie workers compensation laws:

1—Provide sure, prompt, and reasonable Income and medical
benefits to work-acddent victims, or Income benefits to their de-
pendents, regardless of fault;

2 —Provide a single remedy and reduce court delays, costs, and
workloads arising out of personal-Injuiy litigation;

3—Relieve public and private charities of financial drains—In-
cident to uncompensated Industrial accidents;

4 —Eliminate payment of fees to lawyers and witnesses as well
as time-consuming trials and appeals;

5—Encourage maximum employer Interest In safety and re-
habilitation through an appropriate experience-rating mechanism;
and

6 —Promote frank study of causes of accidents (rather than
concealment of fault)—reducing preventable accidents and hu-
man suffering.

To what extent have the laws achieved desired objectives? An-
swers to thisvary from state to state and depend on many factors
Including the viewpoint of the appraiser.

However, a 1972 evaluation by the Na.ional Commission on
State Workmen’s Compensation Laws concluded that state laws
were not living up to their potential, and the Commission made
84 recommendations for th' --nr of the system. Nine-
teen of these were labele > *g this negative as-
sessment, the Comml|/' mm um * *vorkers compen-
sation Is a fundame *' o > alued Institution
In our Industrial ec:

In January 1976, tnc 5~ fthe.. > *y Workers’
Compensation Task Fo.v -ern' s ho US. gov-
ernment departments ant + egorte’ ' gs on the
need for reform of state * . -jgrams. Es-
sentially, the Task Force f-. a  rr « Ns must be

reformed to bring about moi. »i.cat the state
level, with the federal govemm™, A.ogress and pro-
viding technical assistance. The g ..< that, without a reor-
dering of priorities and a new mode of operation, workers com -
pensation would become more expensive, less equitable, and less
effective. Aftercompleting Its mission, the Task Force was merged
with the Division of State Workers’ Compensation Standards In
th%Office of Workers’ Compensation Programs, Department of
Labor.

The constructive criticism rendered by the Commission and the
Task Force gave new Impetus to the development and growth of
workers compensation laws, and these laws now enjoy a more
grominent role within the social Insurance system of the United

tates.

The National Commission and the Task Force both rejected
proposals to replace the various state programs with one federal
program. Nevertheless, legislation has been Introduced Inthe U.S.
Congress for the past several years to give the federal government
a direct role In the state systems by setting federally mandated
"minimum standards." There has never been sufficient support for
these bills to move them beyond the committee level, however.

Vi



INTRODUCTION
GENERAL INFORMATION

This analysis of workers compensation laws attempts to provide
a ready reference to the statutoiy provisions found In the federal,
state, and territorial Uws of the United States and the federal,
provincial, and terrll lal laws of Canada. American Samoa, the
District of Columbia, Guam, Puerto Rico, and the U.S. Virgin Islands
are included.

In the following pages, 16 charts will be found grouped under
three categories:

+ Coverage ofLaws, listing the various requirements pertaining
to employments, Injuries, and diseases (Part I);

+ Benefits Provided, detailing the required Income replacement
benefits and medical benefits (Part II);

+ Administration of Laws, grouping the many administrative
requirements and safeguards (Part Ill).

COMMENTS ON CHARTS

Complete up to January 1,1990, the charts on the following pages
present the statutory provisions ofthe workers compensation laws
as amended. The effects of many decisions—by courts and ad-
ministrative agencies—have been taken Into account In Inter-
preting these laws.

All provisions presented by the charts In this booklet have re-
quired study and Interpretation to reduce them to the briefstate-
ments found In the charts. In some cases space does not permit
sufficient explanation to clarify all points. In such cases It Is sug-
gested that the text of the law should be examined.

For an explanation of the abbreviations used In the charts and
a note on benefit computations, see page 49.

FEDERAL AND DISTRICT OF COLUMBIA LAWS

Two federal workers compensation laws are charted. The Federal
Employees’ Compensation Act (F.E.CA) governs compensation
ofall employees of the United Slates government. The Longshore
and Harbor Workers' Compensation Act provides job disability
benefits forall U.S. maritime employment and certain others. Courts
have held that the Longshore Act does not apply to maritime
employment In Puerto Rico, however,

Entries for the District of Columbiaare derived from the District
of Columbia Workers' Compensation Act, a D.C. enactment re-
placing the Longshore Act, effective July 26, 1982. D.C. govern-
ment employees are covered by a separate D.C. enactment that
replaces the F.E.CA The law for D.C. government workers Is not
charted except where it differs materially from the F.E.CA.

The charts do not cover the federal Black Lung Act, the disability
provisions of the Social Security program, the Federal Employer's
Liability Act (Jones Act), or veterans benefits.

CANADIAN LAWS

This booklet Includes an analysis of the Canadian federal and prov-
incial workers compensation acts. Each province and territory ad-
ministers Its own act or ordinance. The federal Merchant Seamen's
Compensation Act Is charted, also.

Employees of the Canadian federal government are compen-
sated under the Government Employees' Compensation Act, ad-
ministered by Labour Canada. Compensation Is paid by the Ca-
nadian government, but the amount Isdetermined by the workers
compensation board for the province where the worker Is usually
employed. Government employees residing Inthe Northwest Ter-
ritories or the Yukon Territory may receive compensation In ac-
cordance with the Alberta Act. In view of this arrangement, the
charts do not Include the Government Employees’ Compensation
Act except where It differs materially from the provincial acts.

ANNUAL COST

Reporting In SocialSecurity Bulletin, the U.S. Department of He.Jth
and Human Services estimated that employers spent Just over
S$38.0 billion In 1987 to Insure or self-insure their work-Injury risks.

Vil

This was over $4.0 billion, or 12 percent higher than the 1986
cost of workers compensation. The prior year, the Increase Incost
was lﬁyercent. The average cost per $100 of payroll was $2,06
for 1987, compared with $1.98 for 1986.

Medical costs totaled $9.9 billion In 1987. Compensation pay-
mentsamounted to $ 17.5 billion—about 64 percent of all workers
comgensation payments, which totaled $27.4 billion. Figures for
1988 were not available at the time of publication.

HIGHLIGHTS OF 1989

The United States Congressand legislatures In49 states convened
In 1989. Inall, more than 270 laws were enacted covering almost
every aspect of workers compensation.

Benefits: Maximum Indemnity benefit levels Increased In 42 states,
the District of Columbia, Puerto Rico and Guam as well as under
the Longshore Act and F.E.CA Thirty eight states, the District of
Columbia and the Virgin Islands now provide for the automatic
adjustment of the maximum annually, based upon the state av-
erage weekly wage. Two other states change the maximum level
more than once annually. In42 states and the District of Columbia,
the maximum weekly benefit now equals or exceeds 66-2/3 per-
cent of the statewide average weekly wage for temporaiy total
disability cases. Of these 27 pay 100 percent or more.

State Legislation: During a second special session, the Texas
legislature passed majorworkers compensation reform legislation.
Although most changes do not take effect until January 1, 1991
orafter, the Industrial Accident Board, for example, will be replaced
by a Workers Compensation Commission on April 1, 1990. The
1991 edition of The Analysiswill cover all applicable Texas changes.

Federal Legislation: During 1989, Congress did not act on the
occupational disease notification and prevention legislation, but
(tjhe pdroposals considered In the 100th Congress were reintro-
uced.

Senator Howard Metzenbaum (D-OH), chief sponsor of the hill
In the Senate, reintroduced the measure as S. 582, with 20 co-
sponsors. In the House, Representative Joseph Gaydos (D-PA)
Introduced H.R. 3067 with more than 100 co-sponsors. No hear-
ings were scheduled Ineither chamber during the first session of
the 101st Congress.

The Product Liability Reform Act of 1989, HR 2700, and the
Senate version S. 1400, would limit manufacturers' and sellers'
liability for defective products. This proposal would allow an em-
ployee's workers compensation benefit to be reduced by the
amount of the product liability award. This provision will not apply
If the employer can prove tht the injury was not caused by the
fault of the employer or a co-employee of the Injured worker.
Both hills also prohibit manufacturers from suing employers to
make the employer contribute his share of the fault to the product
liability award. Ifan employer attem pts to recapture his workers
compensation benefits from the manufacturer, the employer loses
this protection against lawsuits by the manufacturer. HR. 2700 Is
pending before the House Committee on Energy and Commerce
and the Committee on the Judiciary; and S. 1400 Ispending before
the Senate Committee on Commerce, Science and Transportation.

NEXT EDITION OF THE ANALYSIS OF
WORKERS COMPENSATION LAWS

Forty-four state legislatures and Congress convene In 1990. Un-
doubtedly, there will be numerous changes Inmany workerscom-
pensation laws. A complete revision of this volume Is printed
annually. The 1991 edition will be available In March 1991, It will
reflect changes made Inworkers compensation laws up to January
1. 1991,



PART 1
COVERAGE OF LAWS

A basic and oft-repeated objective of workers compensation on
which there Is broad agreement Is that coverage under the acts
should be virtually. If not completely, universal. For various his-
torical, political, economic, oradm inistrate reasons no state law
covers all forms of employment.

In 1987 the proportion ofall wages and salary employees cov-
ered by Job-InJury laws was 87 percent representing 88.4 million
workers. Covered payrollsamounted to approximately $1.85 tril-
lion, or approximately 84 percent of total civilian wage and salary
dishursements. Charts | through Il delineate the statutory em-
ployment coverage requirements.

Another basic objective forworkers compensation Isto provide
compensation forall work-related Injuries and diseases. Note that
workers compensation does not seek to cover all worker health
problems. To make this distinction, fairly uniform statutory defi-
nitions and tests have been adopted In each state. Typically the
statute limits compensation benefits to "personal Injury caused
by accidents arising out of and In the course of employment"

Although the test Is fairly uniform, Its Interpretation has not
resulted In completely uniform coverage of Injuries and diseases.
Initially, this problem was remedied by providing coverage for
specific occupational diseases. With advances In medical tech-
nology and Increased exposures to a growing number of sub-
stances with a variety of physical stresses. It became Impractical
to define work-related diseases by specific enumeration. The states
have therefore amended their statutes to provide covera?e of all
occupational diseases. Chart IV portrays the status of the laws on

this point.

TYPE OF LAW: CHART I

Compensation laws are compulsory or elective. Under an elective
law, the employer may accept or reject the act, but if he rejects
It he loses the three common-law defenses—assumption of risk,
negligence of fellow employees, and contributory negligence.
Practically, this means that all the laws, In effect, are "compulsory."
A compulsory law requires each employer within Its scope to
accept Its provisions and provide for benefits specified. Coverage
Is still elective In only three states: South Carolina, New Jersey,
and Texas,

Suits for Damages—Under workers compensation acts employ-
ers generally are exempted from damage suits. Where an em-
ployee rejects the act, and sues an employer who has accepted
It, the employer usually retains the three common-law defenses.
Conditions for rejection of the act often are so severe as to make
the privilege virtually Inoperative. In a few states, however, courts
have created exceptions to the exclusive remedy rule under cer-
tain circumstances.

INSURANCE REQUIREMENTS: CIART I

Security for Payment of Benefits—\Vost jurisdictions require em -
ployers to obtain Insurance or prove financial ability to cariy their
own risk.

Chart I notes provisions relating to (1) Insurance requirements.
(2) penalties for failure to Insure, and (3) whether self-insurance
or group seli-Insurance Is permitted.

Six states, two U.S. territories, and most provinces re(iuire em-
ployers to Insure In a monopolistic state or provincial fund; In
some instances, employers may qualify as self-insurers. Thirteen
states permit employers to purchase Insurance either fromacom-
petitive state fund or private Insurance company. Five of the six
monopolistic state funds were created between 1913 and 1915,
when the principles of workers compensation were still new. In
1987, state funds collected S5.3 billion In premiums.

The U.S. Chamber of Commerce advocates that employers be
permitted to buy private Insurance If they so desire and that em -
ployers who can qualify be allowed to be self-insurers. Chamber
policy states:

“Insurance Is an Integral part of private enterprise. Insurance
should not be regarded as a function to be carried on by the
government, and Insurance monopolies carried on by govem-
mentally created entitles should not be permitted."

Self-Insurers-Some large corporations prefer to assume liability
for workers compensation and avoid administrative costs asso-
ciated with Insurance policies. Twenty-eight states and the Long-
shore Act authorize group self-insurance for smaller employers
who pool their risks and liabilities. Employers spent approximately
$5.5 billion In 1987 on self-insurance.

Self-Insurance operates best when an employer has a spread
of risks so large that he may benefit from the law of large numbers.
It Isnecessary and desirable that the self-insurer establish his own
protective services—similar to those Insurance companies would
furnish for safety engineering and claims adjustment Also, the
self-insurer may have to retain attorneys and doctors to handle
problems Incident to claims and medical and legal services.

Self-Insurance Is permitted In 47 states—as shown In Chart .
Chart lalso reflects those states that specifically authorize group
self-insurance.

Employers may set up a reserve fund for self-insurance to pay
compensation and other benefits under the workers compensa-
tion acts of the states. Contrary to the treatment accorded In-
surance premiums, amounts paid Into this resen/e fund are not
always deductible from gross Income as a business expense for
Income tax purposes. However, amounts paid out—as cash or
medical benefits—are deductible. In many cases Insurance Is pur-
chased because such purchase can dispose ofthe Item of expense
and future cost In the current year.

PRIVATE AND PUBLIC EMPLOYMENTS: CHART NI

Virtually all Industrial employment Is covered by workers com-
pensation. Chart Il shows this In detail; also It Indicates the extent
of coverage for public employment.

Some jurisdictions cover all private employment; others exempt
those with less than a stipulated number of employees. Most
jurisdictions specifically exclude certain employments. Due to the
nature of the work, farm labor, domestic servants, and casual
employees usually are exempted. Most jurisdictions permit em-
ployees Inan exempted class to be brought Involuntarily by the
employer or by administrative agency order.

Many jurisdictions provide workers compensation for all or cer-
tain classes of public employees.

Merchant marine and railroad workers In Interstate commerce
generally are notcovered by workers compensation acts and may
seek damages under the Federal Employer’s Liability Act.

MINORS: CHART Il

Minors are covered by workers compensation. Some Jurisdictions
provide double compensation or added penalties—as shown In
Chart Ill. In many states minors also enjoy special legal protections.
These are specifically noted for each state.

OCCUPATIONAL DISEASES: CHART IV

Although workers compensation laws Initially had no specific pro-
visions for occupational diseases, now all states recognize re-
sponsibility for them. Coverage extends to all diseases arising out
ofand Inthe course of employment. Most states do not provide
compensation fora disease that Isan "ordInaiy disease of life” or
which Is not "peculiar to or characteristic o f the employee’s oc-
cupation.

Chart IV outlines provisions governing occupational disease In
each jurisdiction. Generally, compensation Is the same as for trau-
matic Injuries (see Part II). Medical care Is unlimited. A few states
thatdo not provide permanent partial disability benefits for certain
diseases are charted under the heading "Compensation."



Occupational diseases usually become evident during employ-
ment or soon after exposure. However, as with radiation disabil-
ities. certain diseases may be latent for considerable time. As Chart
[Vnotes, most states have extended periods Inwhich claims may
be filed concerning latent, slowly developing occupational dis-
eases.

Some states Impose special restrictions regarding disability re-
sulting from exposure to coal dust, ashestos, silica, or radiation.
A number of states have established presumptions for police and
firefighters who have heart attacks or respiratory conditions, but
no attempt Ismade to chart them.

OCCUPATIONAL HEARING LOSS: CHART V

The difficulty of distinguishing between work-related permanent
hearing lossand loss of hearing caused by nonoccupattonal factors
has resulted In enactment of special provisions In certain states,
asshown InChartV. Entries Include the threshold for compensable
loss of hearing, minimum exposure requirements, and deductions
for loss caused by aging (preshycusis).

OTHER CONSIDERATIONS

A. Accident Prevention—The encouragement ofsafety Isanother
basic objective of workers compensation. The effort to reduce the
frequency and severity of work-related Injuries Is accomplished
In at least two ways.

first, the workers compensation program provides employers
with preventive services. Including safety engineering. This role Is
assumed by casualty Insurance carriers, state funds and safety
agencies, and employers. A second general role Is to provide a
monetary Incentive to employers to Improve their safety records.
Here the Insurance premium structure Isa primary force.

Costs of acddent-preventlon services are Included In workers

compensation Insurance premiums. Casualty Insurance engineers
help In setting up acddent-preventlon programs of continuing
benefit. Benefits are found in lower Insurance rates. Increased
production efficiency,and better use of manpower. Of course, the
greatest beneficiaries are those kept from Industrial accidents
through application of effective loss-preventlon engineering
methods.
B. Ratemaking Service Organizations—Premium rates forwork-
ers compensation Insurance arc compiled scientifically. Accident
experience throughout American business Is collected by rate-
making service organizations. In eleven states, there are Inde-
pendent rating organizations, and. In the remaining states, ex-
dudIng those with monopolistic state funds, a national organization,
(he National Council on Compensation Insurance, exists to collect
data and prepare manual rates. The rates prepared by all rating
organizations generally are used as a basis for premium charges
made by stock and mutual companies.

Member companies of the ratemaking service organizations
report experience incurred under workers compensation policies.
This experience serves as a basis for workers compensation rate
determinations Inaccord with a standard nationwide rate-making
procedure approved by the National Association of Insurance
Commissioners.

Rating organization manuals are standard with all Insurance
companieswriting business Ineach state where such organizations
are licensed to perform ratemaking services. These manuals set
forth rules, procedures, and rates applicable to workers compen-
sation Insurance. Where statutes provide for rate regulation by a
state supervising authority, revised compensation rates and sup-
porting data are filed annually with It; often, public hearings are
held before rates are revised. The supervising authority must ap-
prove the rates carriers charge. All states now provide for rate
regulation by state authority. In Canada rates are In the form of
an assessment-established by each pro 'rclal compensation board
annually by class of risk.

As set forth In these manuals, compensation rates are based on
payroll. Usually only an estimated premium Is collected when the
policy Iswritten. After the policy expires, a payroll audit Isrequired.
The actual premium Is then figured and adjustments made.

C Injuries Outside the Jurisdiction—Frequently, when a work-
er'soccupation takes him Into another Jurisdiction, questions arise
as to which law determines compensation payable. In effect, most
compensation laws are extraterritorial—either by specific provi-
sions or court decision. Answers depend on provisions of the
particular laws Involved and require consideration of circum-
stances—such as place and nature of employment, place where
contract was made, employee's residence, and employer's place
of business.

D. Civ'l Defense and Other Volunteers—Many states have laws
to compensate cMI defense and other volunteer workers (such
as firemen) Injured Inline of duty. Attention Is called to these isws,
but no attempt Is made to chart their provisions.

L Black Lung Act—The Federal Black Lung Act (Title IV of the
federal Coal Mine Health and Safety Act of 1969, as amended In
1972, 1978, and 1981) provides benefits for total disability or
death caused by respiratory Ilness attributable to coal mining
(black lung disease). The Act Is administered by the Division of
Coal Mine Workers In the U.S. Department of Labor's Office of
Workmen’s Compensation Programs and by the Social Security
Administration.

Effective January I, 1990, monthly benefits range from $371.80
to $743.60, computed at 37-1/2 percent of the monthly pay for
federal employees at CS 2, Step I. plus an allowance for depen-
dents equal to 50%, 75%, or 100% of the basic henefit, for 1. 2,
or 3 ormore dependents, respectively.

Atotal of $6.92 hillion In black lung payments have heen made
to claimants from 1974 to 1989. In fiscal year 1989, about $594
million was paid to almost 92,000 claimants each month.

A Black Lung Disability Trust Fund, financed by an excise tax on

coal production, was set up by the 1978 amendments to pay
claims where the last employment was prior to 1970 or where
no responsible coal mine operator has been Identified. The fund
was Indeficit by $3,048 billion as of September 30, 1989, despite
198 1amendments thatdoubled the coal tax and revised eligibility
criteria In an effort to make the fund solvent.
F. Social Security Disability—The federal Social Security Disability
program pays benefits on behalf of disabled workers under age
65 whose disability Is expected to last 12 months or result In
death. A worker becomes eligible after a minimum period ofem -
ployment covered by Social Security, measured In calendar quar-
ters. There Is a 5-month waiting period.

Cash benefits are payable monthly based on wages In covered
employment, plus allowances for spouse and children. Effective
January 1, 1990. the maximum Is $1,152 for an Individual, family
maximum is $1,728. Average monthly benefit awarded In De-
cember 1989 was $556.00. Cost-of-living Increases arc effective
each December, payable the following |anuary.

Benefits are paid out of the Disability Trust Fund, financed from
the federal Social Security tax

Combined Social Security Disability and workers compensation
benefits mat/) not exceed 80 percent of “average current earnings"”
prior to disability, the Omnibus Budget Reconciliation Act of 19b |
requires that Social Security disability benefits supplement workers
compensation unless state law provided for a reverse offset on
or before February 18. 1981



CHART | TYPE OF LAWAND INSURANCE REQUIREVENTS January 1, 19?0

SHF*
JUmSDtCDON TYPEOf LAW INSURANCE INSURANCE PENALTIES ON FAILURE TO INSURE
ALABAVA Comput Raqutrad WeMbAate grou Fla of no<laaa than 125 rut mora than 11,000 mey ba aryomed from doing butonaaa and SatAato M wen
oy ¢ gop dteanaaa abrogilrd and doubM amounl of oompan Ermtoyai yRaay 0
ALASKA Compefyo Raoubad Parmtiad Clau BorCMon to Lyaar mpriaonmmt 110,000 Are, or txxh) Board may.anjoln urr of labor Empioyrr UM to M
Y o fmaaa abrt 5 an mplo Mnagipmoa praaimad proxnmlacauaao ryliy IniMdual™ mc%n%%foorporaaon
poraonady St lor oompan
AVERICAN CorpecAeory ftequuad Parmtiad Miadameanor; fret tp to 11,000 or tmprtaonmant p to 1yaar. or botn Emptoyar SPMto tu* wan dalvinaaa abrogatad
ARIZONA i Ragutad IndMidal and grou M to alwan dtianaai abrogaiao. 10%panaly of award, aipanaaa. and anoma/a laaa. or S500 \Am<teva< la
Compiacry 0 gow Erzrigt%r p"u* 10%naraa| on amounl paidfrom tote ate . award ? from Spacul Funti1 on agamal dong
uamau m Ml
ARKANSAS Compulsory FteQurad IndMdual ate group' 1500 Amor 1yaar tmpriaorvnanL_ or both, amptoyar UM to luA with da<anaaa abrogatad.
CALIFORNIA Md PrrmiMrd mey ba aryorrad from dong buamau. Mandatory pana»y upon laauanoa of atop ordar la S600 ar (mat-
CompAofy rag mumog)oog dg arrgt%lar naa no{yagzciﬂra> og\?ara . tna ampto i [a kabto to m@ of)\lr!\ﬁ
%)aanmnoo |acurt and 55000 par amptoyaa moom jacurt tooz{fa Octr 3 miada-
u toSVOOO m naonmanl upt060day* orb it 550 al torfaAJrator nd to Dvactora
%Yy anaRiga arc pad Mo Un tﬁ@m fa%ir"* rﬁt(()}/aa may alla tor
agaa Wen amptoyara datonaaa abroga 0 Na tor computatlon Manbonal to maur* mmadamaanor
COLORADO Iso! IndModual and groy Companaaiion Inagaaad 50% or kabto to #u* wen dafanaaa atrogaiad (at oplcn of ampt alto
Compulsory Rsgurad gop  Compareaionn dorrgbutmoru amptoyar gaiad (3 op ptoyaa) Emptoyar may
CONNECTICUT Computocry Rwgutrad Parmaad Fra of not mora man Si.000 tor fakxa to matxa Emptoyar may ba aryomad from anianng into any rontracta of amptoymant
DfLAWARE Compulso uMd IndMoluel and groy Fra of 10cants par day par amptoyaa (muimum 550. minimum Bl par day); ifda‘aut gontmuai tor 30 days ma
Y R gop ba aryotnad p %Halnalvf) E%ptowr Sada to aul \Aandafanaé)a abrggatad g Y aTptoyar ey
rxrireof Corrputeor urad Parmctad Fra of not mora man 51.000 or 1 yaar tmprtaonmeni or ban
COLOVBIA ey R yerm
FLORKIA Compul Rtojuaad IndMd'N ate grou Fata of no! mora man 5500 or not mora man 1yaar Mpnaonmanl. or bom, amptoyar SabM to aul with dafanaaa ibrogalol.
Yy J gow and may ba aryomad from Oong butrau yari Py ¢
OEOROA ConpiAgory Rsgurad +ndMdual and group Utdamaanor Companaaton may ha tnoaatad 10%ptot aftormaya Mat Ptnaty up lo 550 par day
GUAM Conyttey Hagurad faCpemteted [Vwaurad amptoyaa may ba auad *Llawor maomrsty Murad amptoyar SabbTy N aictouva tor oontrtouion among jorl
tod taaaoa aotnai ra amptoyar
KAWAL Compulsory Haggard IndMdual and group 5250 or 510 par amptoyaa par day during dafauk wtkhtvar it graatar Emptoyar may ba anpmad from domg butrau
CANO CoteuHoof RegiAvad Panrunad Voaytha(ﬂ(REnmyar awo UM topanaty of 52 par day par amptoyaa, ate may ba amranad fromdong butrau ahar
KIINOFS Computecry Raguaad IndMibel ate group fra of up to 5500 tor aach day a dafaul, amptoyar kabto to auA
Compciat Ragurad Parmrad* CUU nAadon- mat xm Ana 110000 Uranaurad may ba Adbto to» madcat and lagal arpanaat ptot (toM
INOUNA TRy ¢ mpanttation and may aaryona omdong bu traanptoyar y ' Al arp pot to
IOWA CompAo Rag"ad IndMdual and grou oyar UM to aud wen dalt«aai atyogalad ate p'tvnpon of nagiganca of amptoyar in coal mnn « doo
e ¢ gop %nygnaty of 510 t0 S100 par day ate% ba araon[%e Aor? torm* no%o%mpf«nc» POy g anployer
KANSAS Compulsory Re**ad mdMaual ate group Emptoyar [aM to aul wan dafanaaa abrogated
KENTUCKY Compulso Haggard ktenteual ate grou FaAxa to aacut paynt*nt of oompantaton-cUimani may dbmoompamaion ate brng adon af tawor n adnwaty wan
Y % gop amptoyar aoomr%vd"*an*m%brogated Emptoyar n)r/iy ba anyongd fromdong bua%aaa d
LOUISIANA ConpAofr Rao*ed IndMidual ate group 12% panaty ate raaaonahte Ktoray | laaa tor co*wacn of ctean
tat Haggard IndMduaf ate grou Sahte tor cM panaty of tp o 510000 payabte to Saoote Syury Ferte Corporate amptoyart aubyad to ravocaion
utats CorprAecry % gop or tm(c}x?r>~<n ofU autg rtyfodobutrau O pﬁyl%%m# ErmtoyarWM totut v&?n dte%a%Uoga%d
MARTLANO Cenpg jaad tteteuai ate group* Fnaof 5500t0 55000 ateor mpnaonmanl lor nofmoia toan | aar N]NDEI
Moy Hegg gop non *oruag amourtng to 0 month* nauranoa prtmtma Erépt sabte tt?%u« wan (fatenaaa abrogatad Oowr mau
ata tu ru t* *opay tnpate dam* of naoNanf raua Fn* of 5 ate 15%panaty on award payabte 0 Uranaurad Em-
ptoyaa Fua.
MASSACHUSETTS Compulsory Hagoard inrtmduai ate group Fra Uftel mora than 5500 or mpnaonmanl tor not mora ran 1 yaar. or bom. ampfemx Sabte to NR wen datenaaa abro-
gated
ttoCHQAM Compulsory Haguaad MAMUMate group Fn# cf 51.000 or mpnaonmaa tor»  days to6 moran®, or bem. amptoyar Sabte tor damagaa
MNNFSOTA Mao Ragwead mdMadual ate grou Panaty of SF50 Aitear 5 otharwoa S| 500 *Mvoral panaty 5 trra* UnAApramA/na lor contnuad noncomt
Cofphery gop ar(tny ey ba gera%n fomfurar amptor’ra Enptoy%r fo famhuraa companaac<y> pa<u] 50% panaty
Maneonaf Xrdo rate ta -*g»o*a m-damaanor Emptoyar sabte to™** wan soma datenaaa atrogate
MISSISSIPPI Conpuliory Haggaad maMdual ate group* Fna up to $1 000 or ona yaar mpr.sonmara or bom Ermptoyar Mto Sabte to IuH mtn d##n*at abrogatad
MISSOURI rad" KfcteUMate gro Sghe to But wan d*r*nsai steBosted WorSar may racarva maglcal ate v daatn bira*u out of Saoute 0
Compfary g gop B‘PI?H e amptoyar <asatte tortw » t pgad pto* tha ofr%o par day cf mncnmpaanca aha* date of n*ry (Up 0t¥t XOO
MONTANA CupaAosjr Harvard mdMdual ate group* OMaon mull a%on arrpt@yar MQdOTVg butrau Qoubte amounl cf unpad pram/w* asaasaad aa panaty (mnmum
a < e tg to 550000 au*cmat<aty nagsgara Ano coraraga otura
Prte)\aEanE1 We to UnNaura : pa¥_abt g EToya Ay nagey J )
NEBRASKA Compulsory Haggard Parmaed* domqgutsgt;ge to tut wen datenaaa abrogatad. Si 000 Mamaimm | yaar tmpnaonmant. or bom may ba aborted fram
NEVADA CompVory” Hagganlat ndMduar Sahte to au* wkn datenaas atragated ate may ba anyonad Aomdong tu”rau maoamsana puratnabra by a
Al\%qoé A(Er;pltJ%%SS()Opamt anaa ¢ eyRa ey g P by
NCWNAMPBHMf Conp'*Aaory Haggard iteMduai ate group Man%(t)y éx n%500 pul 1100 par amptoyaa par day Emptoyar may ba aryonad from domg buunau and ry#ad wcoar may
NEWJERSEY totta uaad Pfrnuaad" « Sabte to auf wen datenaaa abrogated Shadarmesira. purashaff* by a f7+ of te] mora than tt 000 0% not mora
( Reg t(@)nm« dlays mprwonmara or bom ptoa 525 tor aacn 1Dda) pgrad hut no?y mora mart S'00 at any on* am# AnD aaaau-
mani of [1.000 pt*a 15% cf award up t0 55,000 payahte to Onrteurad Emptoysa Fute
NEW MEIICO CompMwy Haggard mpduai ate group Emptoyar may ta anpnad Atmdong tuirau
NEW YORK ConpaAéfi Raguard moMrual ate grouj fra cf HOOto 1500 or mpnaonmant t* M m*i m*n 1ynet o*| Irtn raduated Ansa to 52 500 tor rapagtad fadtaa
v e gop 0 aul wen canso qnacmf datenaat abrogated to ral Agor 5200 tot aacn 10day of te oora*
aga o<a Km notatwc*u of 01% of paytoa tor pano) noco araga
At MMm i N r fO000 poputeten may a#a#»/» in rOstU* ¢* gw>toM Nab “Ora* m* **ucanca PNT-Stor any nra o »v» gudte »v~ai
N u«(4 Mlaatete 8Oftotacai MIA «ma UfIM Aﬂcomp** * aral U.r"« and loanim xtfum Nr* *fuptoysa «wt”|n ttate muti pruracwaiy n ancfhar Melabatorabagmrg  mNr*ada
Ud “ftgctery tor group »** ywkisras « tmawd to ouuraaa "u « «<au«t ate ca**mp*#* N2 'IMat* amptoyar ityani Emptoyar of farmrat*< nm f*Qu»*d»0"*va
Aom 'UW 0ni|$(b. torM wM "**««torw i (Vevo M *******aumcrdad*rfwMal nd to.af g *ravwa/a i
it ! Mi NV Tiiwtot secretary tote a oorpaate>nr a arloe UM fg*i****+* Comorate 0*»r* wt
UM* m  raaci tr*l l«mambaraaftoaM tH # Wotaa Campa*Micm M (Vwry Astroft aaffi eé‘{aan ey e gf tatapgaﬁt > CA riey, UM grime »**«**ptooﬂnvmg»«xvm o

At%f;tlemrtoya# rvM O * narvig r™in u i orfy tor* attor* cf m » v i Sabeayto 10dra™ *i a«r raw au»
Wrt Mnw teHarte  a”non *e» tatafcfan nv**Jucf u group aac«a/a«« Arh



CHART | DTYPE OF LAW AND INSURANCE REQUIREMENTS O January 1,1990 (continued)

JVTOSOCnON
NORTH CAROLINA

NORTH DAKOTA
OHIO
OKLAHOMA
OREGON
PENNSYLVANIA
PUERTO WCO

RHOCE ISLAND
BOOTH CAROLINA

BOOTH DAKOTA
TtNHemE
TEXAS

UTAH

VERMONT

VlIN ISLANDS

WWOINIA
WASHINGTON
WIST VIRGINIA
WISCONSIN
WYOMING
F1CA

LONGSHORE ACT
ALBENTA

BAFTTSMCOLUMBIA
MANTTCOA

NEWBRUNSWICK
NEWFOUNDLAND
NORTHWEST
TERRTTORIES
NOVA SCOTIA
ONTARIO

PRINCE COWARD
ALAND

00CBCC
SASKATCHEWAN
YUKON TERRITCRY

CANADIAN
MERCHANT
SEAMENS ACT

TYPEOf LAW
CompuUory
Compulory
Compulory
Compulory
CompuNory
Compulory
Compulaory

CompuUory
Etechte

Compulaory
Compulory
Electha

Compulaory
Compulaory
Compulory

Compulaory
Compulory
Compulory
CompuUoy
Compulory
Computeory
Compulory

Compxo>

Comjxiaory

CorpAaory

Compulory
Compulory
Compulaory

Compuuory

Compulory
Compulory
Compulory
Compuuory
CompAaory

Comjaiaory

INSURANCE
Requlrad

Required In
stggatad

Ragulrad o
Rl
Fjoulrad
Raqufrad
Ragufrad

Rait;uf_radto
tentorial fund
Raqufrad
Raqufrad*

Reputed
Raqufrad
Ragutrad*
Raqufrad

Raqufiad

t%?ﬁ'nmrriaa?Atjond

Ragulrad
Ragufrad 10
Kg(t]e fund

Raqufradto
state tad

Raqutrad
i
Fadaral.
spproprianori
Raqufrad
eﬁ}md 1y

R
prrymoaitad

Ragulrad in
pravvoal tad*

Ragulrad jn
prowoaitad

Raqutrad «
pragvroai tad*
Ragmad «
pfovnat) tad
Raguaad in
ten na?tad

Reguvtdm
prowoal tad

RagAragto
progsAr(rJa?tad
Raguradn
(umoll tad

Ragueedto
prchnoal tad

RaguradM
provincial tad

R»zuetd o
tentorial tad

Bagdad

IndMdual and group*
Not parmited
Parmtiad

IndMdual and group
IndMdual and group
Parmtiad

Not parmtted

IndMdual Aid group
IndMdual and group

IndMdual and group
IndMdual and group
Not parmitec**
Parmtted

Parmhied

Not parmtted

IndMdual and group
Parmtiad™
Parmtiad
Parmtiad

Net parmtted

IndMdual and group
Not parmtted

Not parmtiad
Not parmtted

Not parmtiad
Not parmtiad
Not parmtted

Not fermmed

Not parmtiad
Not parmtted
IW parmtted
Not parmtted
Net parmtted

Aigacration
of

PENALTIES ON PAtoURB TO INSURE

ludamaanor. puniahatte by H* of 11.00 par day oar amptoyag (maximum HOC. minimum *50 , toprieonmate. or
M)n. Emptoyar'lal tetoso%moommontgmda%aaaa%gg{ga( par ), top

Mudamaanor punUriabU by *500 Ena. 1 yaar Imprisonment, or both Uninsured amptoyar labia tor damage or fryurie* or
dawn and cannot aval Nmaal ot oorrvnon Lw dafarua. Emptoyar may ba enjoined from amptoying uninalirsd woten

et R I B 1 T o

S bk * Kok
g#rbap otl0 2 WW for Rrst often#*. *500 par amptoyaa tor aaoond offanaa. tp to *10,000. Panaty of mUdam**or

; ; .
A s A S et “LO0OPuaup T pr ey
ggt)gccf *500 10*2.000 par day or not mora than 1 yaar Imprisonment. or both. Emptoyar labte to sol wih defense# sbro-
Mtedemearor, flna.of *25 to *1.000. or impruonmanf for not mora toan 6 montha or both. labte to au«wt* daterv
aaa abrogated PineJTy X% oorrpanaran L 410 863 Efrproyar “

Ftoa ct *1,000 and 1 yaar tmprtaonmant Corporate officer labte oeuonaty amptoyar labte to euft w<h daftrwei abrogwad.
If amptoyar doas net reject and fata to Inaura, ftoa.of 10 cant* dpar day par amptoyaa (meximum *60, minimum*i per “ay); y

( .
tf for 30 day ha anfxrted fr b lahte to ayt with dateruaa abro-
Pt s ey P T Tl S,
Enmptoyar labte to suR tor damagaa or doubto companaahon and madtoai cam aa hanaflu
Agminiatrabra Itoé of *5,000 lor avary X  days of wisful ratoaal and noncomptanoa.

Emptoyar labte to suR with datenaaa abrogatad Motor bus cartftcate may ba ravofrod on faAra to Insura

Tmaof nol mora than 1 1/2 Brvea Pva pramlum arrvtoyat wouto hava paid duri iod of norvoomplanca labte
to 3R wth dafanaaa abrogatad and anomaanaaa inCM auilp%mwa%%d cars gu?ty gfag mu%gﬁggx%rr

Fata# to sacura oorggtnaaBon-ﬂna up to *50 par day. tp to + meximumof *1°00 Ftoaincraasaa to *150 par day X
days after note# by Commuatonar.

labte lor companaabon and aipanaas ptoa panaty aguai to X% of companaabon and axpanaaa MX
5”?&% Oafansaa ab@atad Foau Ro *SOO%r tn%)riao%rm upto0 ?mnthgg?n both, ntaraat (?n pramit?nﬂﬁ%fauL
Emptoyar may ba anyewted from doag btstoasa

Ftoa of *50t0 *1,000 labte to suR wWRh dafansas abrogatad and may ba arifCtoed from doing buvau  Intenton-
%y urjnaurad amptoyar dJm 2 mudamaanor.

Emptoyar may ba tofotoad fromdoing buatoaa* \Wifuf fata* lamudamaanor-Ana la *29 10*100 doty 50%10100%of
daim 0o*L ptos *500 or Ntoa tha unpaid pramium (whchavar u graater)

Enptoyar labte jth datenaaa abrogatad. at pail pramtoma ptoa Wrtki. raimbumamanl to sUte tad for cteima paid
onrf\la%ahal tor?aﬁ*%at orto*. may Da aro frgndong bﬁtatoau Instate M

Ftoa of *10to SIX and doubto fttf avadad pammm. Each day » a aaparaia oftaa* E;;HI /ar may ba rattramad from
Oong buatoau pandng compianoa Emptoyar labte tor al bariafR* awanted on Urtoaurad cUimi.

Ftoa 0»not mora than *750), ptoa 02% toteratt par month on unpato baUnca Emptoyar tty atoo ha Ktotoad fromdong
busnua Emptoyar labte [0auRwth dafanaaa abrogatad

Ftoa of not morathan *1.000 or Lyaar in priaon or both tor fata# t0saata payment of compenubon

Faauratotorhtenraguradaaaaty-Boa"mayorOeram ,toyartooaaaaamﬁ)togfmam.vteteoon-Anauepto *ZOOda#XO(I):etor*
fo autrmt atetemam of w* aa-té fo 16%adaatamant Elta EtnaRy uI%to at oomganaabon pggabt_, meximum*!
gFg(t]gLa r%oxa )[/)% g%’&**ten -Up 0 24% panafry par annum oarnfcate rvu sama adact aa court judgement. amptoyarV/

Fator# to aubmfl suumant of wagH-oompanution payabte pM paroanuga of aaaaaamant *at by Boa/d Fata# to
gre}%ar}ér&a (t]#g wa({naémunt ptoa Coat* of ooaecton and parcamaga panaRy. compenubon payabte. ate amptoyar may

Fators to aubm* slilaman| ofwaﬂ%a-maximum Ana*500 Fotora to aubm* g%lroR ratum stataoani-am ioyf%; labte tor
ha* of oompenunon payabte (mumum *50) Fators to pay aauumant-panafty of 6% of amount n déraufor #*t morm
and t% tor aacn succeaong monm

Fator# to subma lutamam of wagas-maxmum *HWOp ti gt)arcantaga fliad by Board Fators to pay a**a**mant-
amproyat labia lor comptnufron gayabte ptos parcantaga panaity ate oott* o< ccftecaon
Fatora to subm* stetamani of wagaa-mai/num *1.000 Fa-for# to pay aamtmant-aeMismeu po* cpiu of cot

tecum, and « pweateaga panaty "Emptoyar may ba nuj ubte tor cost* of damy# or ryuat dumg prod of da*au

Fatora to subma s'atamant of eagaa or fo paK auaumg#nt-»mpipyar babte tor pgmpanuton payabte ate aue*en*nt p*,i
parcantaga of aua*amant ** penaty atiabNhed by Board or tag/atena

Empayar labte tor ompenubon payabte Fatora to subma statement of wage™-amptoyar latte for unpad amourt and
coel* of ccaacucn p.u 5% uanatr. 1%panaty tor aacn momn * cateuft, *50 * annual Sutamant Fator# to pay u u u
ment-2% panaty (to# 1%tor each month mCateuR and emptoyar may ba aryxnad from coaraanQ

Fator# to subma statement of wegu tpc*t commenc*v operaaon# and al other reg>ad frmea-penaty plus labaay tor
eghovu parcantagaafaluumegl a‘%g cotta of cterm af(eteatoon o?Board g PP y

Fator* to rapori payol or pay auaaamen|-panaty of *100 p*r watte of deULA piua 2% of amourt unpad after { month
ate 1% tor each eddtonal momn Fetor# to pay alleaement-emptoyar may I* anyoned from operaang

Fatoratoaubmsstatemeteof Mpaa upon commencing onarahona ora| ofrtar ragutrad UTtet-maximum Ara *L.000 Fatoa
to t«y auaumete. amptoya* Nbte or10% of cteen ooat *hch cannot ba u'u nan *i00

Fator# to subm™* alatemenu o<wage* upon oommennn? oPerstona or st other raguaad bmaa-maximum A *500 FaAta
to pay aaaaasmenc amptoyar labte tor parcantaga panaty to ba aatabtehed by Board and may ba aryxoad from oparabng

Upon iatora tom trt autemant of\l\ar[;#A upon oommancai otinrtbona or at othar ragxaad hmaa ate fetor# to pay aaaau-
mate, an amptoyar « latte lor a paroateaga panaty aetabtanad by Board, and ampt(?}gar may ba anyemed from ogaﬁemg

Fata# to taura or cover by osnar mean# aeUfedory to irw Board may cat™# SNp to ba datamad by Customs

NC *Al rdMJue] ate group *" * mm mud be member* of North Carotoa Bed toaitanne Ouwatey Acaociafran ~~~ W™**> M reurenoe tY1mad tor KNW tsamc* and hotpftaia

WXIW @myyt>nl***e
B&agtjﬁi\/mmafrt])aa*

T«y< *lsmy aCra(@
A grt%afu and&()oiKai

Mu»pt |

4

Wyo "HWmaAm smptoymates may also ba Steurad wth private canter* or etate W

BC'EmEloyerc»ec«yMXta IIr}Hry«M nutM IffA Moan ™ n« orteckofan
eocatetep»tr* too program. maatnum U1 M
NB *uC*Ct torppOvalC*Ukov toOtart. Board may male ervarvamant*e*InsuratecoM*fteuenfe
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CHART Il O COVERAGE OF LAWS O January 1, 1990 (continued)

JURIMXCDOff
NEWYORK

NORTH CAROUKA

NORTH DAKCTA

000

OREQOt

PENNSYLVANIA

PUERTORICO

RHOOC ISLANO

SOUTH CARCLINA

SOUTH DAKOTA

TENNESSEE

TVAS

UTAH

VIRGIN I9LANDS

VIRO'NU

NOT! SUM courts vary #ldec*##* emerur n rv v i member of porta* mutt be m tttte

EMPLOYMENTS COVERED*
PRIVATE PUBLIC
Compultory as to al nts COTI&J at to tltla and tubdrvton* witan
atryto (Panrarg%%m oyod.  workar la angaged In hazardout occtpauont anum-
a/0ho %rroncwr and o artttd Covers school atoat and put*c tenoof laacfv

tho/ahotoora/offewr™ ors * destncu ouUida Naw Yod PﬁXVotonttry atto
municpal corporations n nonhazardxs emplog-
montt

Co at toal amptoyori of 3 Computtory at to pudto amppymanto. pubic and

or moraand al orTptoyman with o~ draw-public corporation®, and atadA* ohosls

potura to radtton raio offowm

coun; toward »L<a of anpt

+at bul may rojod Etoebvaasto&y)ﬁ-
nor or toto rodnotor

Compulaory as to al hazardous om-
Rto Etocftva 0s to oorg?rala of-

iart, partnars or aoto I;?]roapn OrS,
and rattoanf famo/ mamtarv

Computtory at to M amptoymants
Eﬁgiors agyto part™ ?mgﬁd aoto pro-

Compulsory as to al amptoymonts
Eioctrya as'to 10% tAarogo 0grs. pan-
nars. {0* popwiorv and ownar-
orato™trucSo

CompuUory at toal o %/rmnts
Elag%ia asryto to* prcrtr)et' n pan-
nars. and corporata CAon who art
ano drociort with a substantial oan-
eohp tntarosi

Computtory as to al ampioymanu
Compulsory at to al ampioymanu

Compulsory as lo al anptoyars of 4
ormors, and omptoyars c>hazardous
oaatoaton™

Comcuttory as to al employers of 4

ortmom.n %J%n rEct{n g{mars and

sots propnotort Whoat omptoycas are
dgo or banahu Y

Oona)ulaory 0s to @* omctoymonu
Etoava aa to aqiptoyar parfomung la-
bor moocnui

Compelsary 0s to al amptcyars of 5
or mg% (%rporal# ofa%rcgacyrmy rtjad
Eiocivo at to pannort and sou pro-
protors

Etocova aa to ai onptTfnamt Etoc-
iwa at to corpora* o”'cam. ponnam
and to* pig)ﬁators famyranch OPar-
ator may abét u a>ar tal panna
corportta ohcar or famay mem

Computaory aa to al amptoymanu
Cxdwt aslo pannam to* propra-
%8;% and corporata 1 ftn- anddrac-

Computtory aa to « emproymanit
Oo%rata Heart ma,ni? « E*o-<#
at to ¥>a prT3pn*tort and pannari

CorpAoy astoal
ENdFr)ra asy to oannal‘jwarr% 0* pro-
pnatort

Conmﬁo% to a“poyvrs of 3 0

rrva_and farm amptoyar »an mora
than 7tootra tmptoywat Cladnm

torpannart and «0* dtpnaiort Et
in&’“# Oé@rs may r#md tor acetoan-
yury

lew* *r ¢ (
toe eel and py Inéf oon»en*aittn apaci

accept or toe ad buf 4 v rtrocii Aho tote* toe customary common tow defanes (e tu urx tp/em-
ployee hogonco of Mow sememe and (mmworg ) mmost hum *0AT* n eitepad or excused
emptoymermt may bo broug unde* coverage <4toe ad toraligh votoniery acton of fho emctoytr inc-'w UM

turn edon cf tho employer muai bo concurred n by Iho employee

asaed 11 Acorrﬁu low raou-fl ()/(Tyem lover to acce
*od An o)z/aclve ad wone Uvgzh the emfployer ha toe%%w lo mg
e
A

Computtory at to al pubtc ampioymanu

Compulory at to sloto, counter, atwe. townthrps.
reorportied vilatn. and tcnoof dulncu

Compulsory as to the state, count**, ate*, or mu-
?o?ge kuas ascapt whar# souwaem tchamat art m

0s to slatf, department, ales, or towns
and other poMooJ subdmsons Covers vduntear
ittrees in slate schools tor deaf and Urx). Eidudet
;C)Iet;\ess aggﬁer 200.000 population with eg"vttent com-

Compulsgry as toal pubfc rrctoymex«s eicepl
-Ngtgd offrgats P d P

Compulsoryas toal salaried pubic emptoymeou

Compulory as to the state ano ary of Provtoenca.
elective as'to cites or towns

CompuUory as to as puCAc amy U* ojcepf
atedive ar% SPB?HN# of'foaupt ailar[goad
to merrQars of the State and fratcnaf Glard

Comnuitory aa to al cfcanpto%{mnts eicapl
Meded or appomtad 0*0aja Framancmarad” S>>
dvmons of stats may e*ed to cover afeded and
pomiad offcislt Students n vpcttontf wod program
covered as amproyaet of employer

Voluntary at to Sltta and poMct' subdnwont

SUI# prondas a#* «*uranca co*arag# for Hohwty
Dedpt. UM/emfPfofTaut. Taitt AAMUnritriy.
and al other tltla employees Count™*, muncpti.
oat. and omer pefocal tutorv.scn* may provide
compensator! for Ihar amptoyees *

at al oublc empioyments. octud
commmyryimvc* wodau an(gJ *Otunmirt "

Computtory as tool pubtic employee* odudmg |
isurir(})rf \M\r}l{am Iessgﬁl taacrort ypoto* N_emagn l

town and school emy Igyees other muncoal enﬁt%

o¢s enttrted to gen n*. and road commaannel

?I#t |,mar)l engaged m highway mtolananca or con-
ruclion

Compultory at to || pub*c ampioymarn

at to & pub« emptoywsntt a»cepi td
i ra'Yr?/rey ohca'S aﬁd empto;F/)eeY‘g\Sthed of gty

noled tOr detwt terms ' inddd t%d kS
Blama Court and C*reué Coun and y) ngs and oadt
of winia domesic reuions and dutnd oouds

@Pegfjr% tl(R)fo,Eroio emptoymenu ony Tio excepfche tor pub* employments art Qiven under ‘tmctoymenu Cov-

tor ¢ person wwhomarirtet oro given *or ctearmg reps*. Me of homo
(0 ** *¢ pro* ANOOKTMICO

Ny "Kloctoo At to %Jn
100Awo oRcer of rofgout. thamabto or educefcwal corporttcn o* veterans organjtton

UW MOV"r* Off

O QUipOtuy* and at W

NO “General oc'macta wnifuriM tor secomg oovarags and paying premmmt tor hit suboamraaar gnu tU>
confOdro hot secured and pot] h* own coverage

“Toho
150 000 tor 1964

Utah “VeAmtoora art ofgtoto enfy tor soritn compéinaawsn moctcaf beneut not otoomno/ bonofot

mi<4Moi n%em torrogo of tfhor N%Jm Cictodoa ofhor ato<tod of*e*aft ctM tn AN % #i

VM
and? mutt partiopata mtho itaia omfAjyout nonot campon-

EXCCPTI0NS'

Farm tabor 4 n?gg/rol dunng é)oor ear was fast than
$1.200. volunteér workers, domesic worker not emptoyed
by aame arrPtoyar at toast 40 hours per week, (etcher or
ronmanual fabarer tor rekgout, charttable, or educate
tnetaution; certain real estate sttosperson*, corporate offi-
%SL\Mwo ts toto sharehf)lder and h%s no other employee*

ysatert, and casual emptoymed or repairs n or about
a orle-lam#y owner occuc-ed rtfdanca

Farm labor, domesic. servanu. casual workars. raAr
workers, vokn tlkl g{]men afnd?w‘t?fal tawm™ or

0 Operators r than 10 employee™ who operate
ots than 60 days over « 6-month peri

Farm tabor, domeshe servants, casual workers. Aegal en-
terprises or occupations, and ctorgy

Casual and domesic worker* Haid toss (han SI60 by one
empoyar Many 3-month pare

and casual emptoyets of homeowner whose an-

CXynashe
nual gayrol 15 under HO'000. worker covered by federal
faw. %O%/UraLhonculturaJ employer whose annual IP%
10*a Unaér 1t 00000. real esUia Salesmen tnd brokel

Demestcs. casusj labor, ntartiate Iransporubon. certain
chanuWe or rekal work, newspaper certain ama-
teur affei#s and sports offcats, votorraer ski pttroU and
voto%ﬁersn the ACTON Program, centm parsonnal un-
der federal permat, owners S0 re@gﬂerators certael motor
vehdas. and commttsxyvpaid real estaia agadt

Domesic or casual labor, outworker®, farmer with 1 om-
Rtoxee whoworks leu than 20 days a yaar or earns tost
anSISOayotr

Casual and domcAary workers

AgnoAure. domesic serve* Eactodes van pooxng recto*-
enu eicapl driver

Casual amptoyees persons engaged mMing agnaAurai
roducu. firm'.cor, rtZroadt. e|Frest compames. tUla
ngg %3 a# assoot'ons. employer with ar nuaf payr"a

Farm labor, comestc tervanU * employed more than 20
tout tnany week and more toan 6 weeks ¢ any 13-week
penod. and workfara panctoanr*

Farm tabor, domettc servanu. casual am&)o ee*, em-.
ployees of ntorsUfe common carrers and vidurnary ski
pttroenen

D%n?esic_ servidtI radways used a%f oompon earrgers_,

ard tmpicyees nol musyal course of amtoytr g busi-
ness. seas naf mmeancun \a%ortﬁ*e T%/a},‘ w‘a'h

under 125000  and oner farmtanch Uior tor amptoyar
wh payrol thder 575000 *"

Casual amptoyees Farm emptoyers who 50

fewer pearrégnsyt%r 40ﬁours pgtr \X/ee* for i’é‘ﬁé‘?&s or tost
durng'me lysar.ore %ye» owner» fam4# Domeslcs
who wark feu than 40 hours per M%k tor'a bogle tm-
pkner Real esttu salesman or broker

Casual or domeskc amptoyees amateur atNet<s (arm la-
bor where emptoyar a payroa «s irder 82.000 per

Casual and domettc amptoyees and *otontoert tor chan
{tzae organuarcne

Casual aa}g)toyees hortoVtuitl and formiahored. 14u
drivers and oomattc servants amptoyees of Hatm raa-
roedt amptoymadt nof «usual oouriMF of amptoyan»
eadt iwtntti ororcupaton anorest estate satosmerv
attreated brokers on commiuon under indepengent
conned o>who art not ireaiad st employees tar fegeral
ncrme It* cvpuwi

Org_'Ownorthti ntorotl not roguood for corooi lomfy fom*
*Contractors oro covered un

*1 tite'tod make* provucne kr o> mem

a*xe or p*ric**fing mo

SPECIAL COVERAGE
PROVISIONS

\oluntary at lo exempt emptoymenu and
lor oart enploynr;ﬁtintgf%mofp’b

bauoivv*,aeme ca Eto_dvF at tothe no-
}/xJut ol |oe|t manfttu |at% |Ir}qre%awtzstont

ovide partopantt el thaltoied wixv
-%gﬁe v\%%anal?u

Votonlary at Jo casual amptoyees. domestic
aervanal?an empt fas%? %/Aer than 3.
amptoyees Co ae to agncuMai
mwt with 10 or more M-bme nontea
ﬁo il Workars Contractor must certify that
it supcontractor has secured oompenta
bon  If subcontractor h*s no amptoyees. ha
mz?%/ wavs his coveragﬁeand 1fha aives t
cortyad or may not ba hekJ kabto 4 subcon-
tractor ha#t naw amptoyees and vyjry oc-
curs sutMjgoantty

Voluntaryat lo nonhaztrdous and sidudeo
emgﬁo&) ny " tofunes caused by intox-
cant* ar> not compenaabto

Etodve at to offcars offarrilg/ larm col
rlions and tar ordanad or Kantad
lart n the elerme of the* mostly

Exctades certan persons sanrenced to L
he service, stained towork release or pri-
vate prison inclustry programs

\oluntary as to axceptod e nu
Covemenu m Vo&aonarlrg%utcn

Drviston Owner-gperator of equcmenl tar
has or Uumay tlacl coverage Anﬁam-
a%o?%rrsrgytled coverage for nonstibyed

\oluntary as tocuual and domesic ser-
vice flry

\oluntary tar toto &r_o rietors ang the#t mgam
s Supenn: |gp 0r angagvig tn man-
ual labor n the# busoest or fam

\oknury at lo agncuRu*a. domesic ser-
Vice. an <s or last man4 amptoy-
aes, eg&)l J 058 rr]hazardous oc&ﬁa-
ton* Exdudes employer-spansored Tocal
or aWatc acumfy

Voluntary as to eiduded emptoymmu

Voluntary at lo farm tabor and domesrc
service Compulsory as to cperaly* oslarm
madsnarty]/.a . threshers combines, she#
ar*, comhuskrs

Voluntary as lo emptoyers of tesathan S

t0.ru cove*age ‘or emptoyers Cf motor-

Us camera ama%\n&e*‘t |P1 3
Uumprodud) Elective at to excepted .
worseu Rea' eslate talesmen by commit
von only may e*ecl coverage

\olurtary as to la-m uoo* am domestc
tervca

Specifcary covers arcuses and carmau
Exemgt farmer* and emptoytrs of 0o-
mesfct may tied averag

Voluntary it to exempt emptoyerl and #m
ptoytes

Yotoutry s Dpaoprt um tand

el coveragﬁ tar *I naapenowa contrac-
tor H]rovdad thai edaperoani a%trees #
wn (t] The mdapandrS com actor may
have to pay tar as or part of dal coverage

ler pofcy of morion vmo awards contract

P# 'Imptoyart moy to exempted bom cowing an emptoyee whose rekgous toe! prohtorta bonofft hom aiamanre
provi ed% et 4 ; rtr)gsy g pot

‘8 C Doponmont pi Pareto and Col Corredont may twcl oov*rage tor convciad pea** pertjmung com
r*Wr#j)’g p! Iwouvrt“}lrogram y g p perymung

Tajaa SuGwmuon» may etocl to cover oPuor deemed volunteer »xonm¥n poke# and emergency m*o*af personnel

0 ho odrwtiod tor nfui%_o
920 00 or 3 mero employees taf 19V (dooar amounts lo bo tousled tor mrfoon)

4 rt])grplrg ir<aau*t*t and ccorta” Al tint* org
Va, *00omrg bhdy of county ory. w Kwn may otoct co*arag of At

“QOool hf

KO
ftff To mpAy raconind durog omorgoney torveot actmiwt untott 0 rotuli fromgreat nogtgonco



5 o
* Ps D’g

45
3

1 ruml

| "
1 By
! afl [11
|

HENIJ{HI S
o oo Al I

1l
Si

| £ | o] iI8£ . })Igl,? ?
. - i b ©
XS f 2 Y
W b B
l *25 it! III.EII
ff & (i g)j 'Y
n IS’ ¥ tJM



[fin 58:)
14 %
AT
si ||
i
sis4 i

52 H I
I sx
I!;s

1S?
IS

fl

"o

iff

Ifl]if
Hslsi

L
!

sis

758

*9_
if

I f

I!;’SSOm
r

N 14VHO

SYONIN 4O IFOVHIAOD

Aenuer

0661 T



CHART IV COVERAGE OF OCCUPATIONAL DISEASES January 1,1990
NATURE Of ONSET Of WSABILTTY TIVE UM ON FDROMEDU%%%& MEDICAL
It
JURISDICTION COVERAGE* MEDICAL BOARDS OR DEATH CLAMRLINO AWARDS CARE COMPENSATION*
ALABAVA AltUMtUI Oaam-*« *| 3 aara ana#Jati at- D«tab»lVbl AMVNE 2 yatra aflar last Untimdod (Gama aa for acctoants
potura(# ani Radauon of g (Potu otall gam Coatmmen pnaumo
occupational no >moconioala*-te- znwv an contotd-toUl dnabbry
potura mutt occur in at Matt % 0 death compantatad
montha ova 5 yaa/* pnos to Uat 8 or ton')h Datlh wthin 2yttn tamo aa Fadarat Black
potura flar Lung Ad
mma naumoc n wn in3
yaara aflar total ddahMy or death
and clalmant knowilhot'd know
rafatoo lo amptoymam.
ALASKA Aldwtui Zyaara aﬂarnlg[nent ; of agz}tglt%gp Unftmitad Same at for accidents
death J
AVER! Claimant alammed ician Witnto 1 yaar afla clamant Unltfled Same aa for aoctoanti
SN\/DACAN Aldrezeaa aatactad by Conma%%ys #On’m Icutd ow ralation lo am-
ARIZONA Aldntwi Board of3 maditcjj oonaoiuni Slcotdt# aibaitoeis- >mp*oy"U- WKhto | year afla# duabbty cac-  DdabMy paymamt  Unknvtad Sama at for acodams
omlafJ Commdtop  bia onfy Ifaxxaura ot ogn})ya}/A crual of g, arcutabfa * W My pay
r on m nnafao avtoanca of
KANSAS Al drtaat ot daam-nithin 1 DaabiVty-wrthm 2 yaara aflaf last Unlimited \Whara an occupatcnal
" feat aftar tail ajpotura (3 aaram al Otl}l;%/ ttibcow yaasbattOM- ditaaaa IS agg ravalad
8oua (f c&t ratov;# glaa o yaar %any other dlitaaaa or
tmuoud Otal t%/ radatiori-withto 2ytart fromd ﬁ UN oonv
Ooaa not aptly lo rarhation SAoot*  agnoM) Daath-wiKhm 2 yaart pa aada. u&wt«re Ol
t]b ttotn raaumad nonoccupa— abirfy or daa- from
ton pottiradn ] aar% cf any Other cauastgzI no}l
o dnal sable.
5yaara¥ atit# urXats aamagng* agggavra}nafp pmtonaé%/d
pioyar)
way contnhutad to by
an occupational M-
ona IN oop'!%ansaton
duced and bmagd to
onom(a)?
satlon that
Wou dbe Ra aNe | me
N o Gt o
tN dna\l\?g or death
U in occupatonal o-
ease, as acautatva
- bears to aa me
caHael of the d<taMly
or death
CALIFORNIA AldnuMi* DaahPtfy-withto 1yaar fromin- Unfomead Sama as tor eoctoenti
wrg\g#lat aﬁn Daath
\é\ﬂnun %édaﬂ?r Inury), I
adcal
ad. no procaaOn|
E waaEs a%aa a;(%y apt kx
daxna*batad on atbaatot aipo-
COLORADO AlouiMt' r mr*nea of 3 pfrraoant ra* Oiab*ty-mt%n 5 yaara afUm wHtrvn 2yam afla duagaay o Uwrjtwd Same aa tott acodents
YoMp cara a#aaﬁnoa*tr# (notmtytt# raganor){ atbestoanyu Ceath gean incast of onu og
aryand apptopnalanaM. on @ com. ancvaootd% Sicova ¢ aa radatlon athattot<t ktoO
P/ % baalcua-amptoyar baba oYy I at-  antnacoM O#rfnaaonabta ai-
potura latta 60 daya cute
CONNtmCIIT Al (Mazaaa Panal of n Wehto 3 yaart aflar f»| manrfaa: UnMwtad Same at tor accdama
" ( g a 0 ; %yn\\/r?\?aa%na#yto ra- tat(cn of dtatM th)nZ aat if
|fvt ma <aJ « M t dleath occur* witdn 2 yaart aflar
ng Omim frtt man, aiaton of duave o#t
?/aar and cee*h wbcNvar it
DELAWARE i OitabMy o# daatn-wihto t Uhivnjted Samé# as to# aocoems
Alotaaaea affar Wnanl krpwt raIaIlon){?)ar :
amptoymtnt
idrteai Wtb aﬂa#r’\u death, UrMvtod Same ts toaccderts
SRR Aldrezie il e
trrptaynnof
FLORIOA Al daaataa Dtim-toacw/ oontvxtout otab*  Withn 2 yaart afla ditabamant Unkrvtod Sama aa to# accdemt
ay and W 350 waaAt aVr tallI daam. or tatt paymant
otaata ampotura Uiu %
OEOROIA Al »MaMt Mtp#to#n madcal atam Wctanona a¥ of data witan am- V\Ath ona yaar of datav\/mn am- CHabMypaymanu  Unwivtad Sama aa to# aocdams
7 pf paoan choaan by agraarr%/m of ptoyaa kna\X/m thouto Nva known yaa G tnowI N My ey
g? 0 apoxantmiant of alabanca ofan oocum%to**' of uttanca ofan oowpa
am no avam man tcnal OtaaM but
tavan 1@ yaaraafef Utl # y a i mora than tavan \7) aart aflar
aipoa tatt tojunoui a|potura
OUAM Al Otaatat gﬁ}/th Lyaaf aflar ryury, daam. Uni/Mad Saman to#accdanta
i Wein2 Unkmmad Sam¥# aa tor tcodania
HAWAII Aidtaataa know» rt to amplo

Ala *Rad at«niiinevacaueedhyg#adualeipotus
Mi *Um*on fang #m«fromwNn ayyy me-e/méti or when cum* ai”vitfouU know «Ukon to emptoymeni
Wtod dutg nap)rly
Cart 'FiaftoWctfi nangav»V"af» ano develop canca’ dnpn%tannca art %ka%bto lo beneflt rfthe cn
lemonstrate mat i n * werealpoted toa Mown carpncgen duf*g émptoymem
aynpanaatxa | al Mail IDStai caused by emptoymené

£ and VXM eamer « ket of (M. rtpo*xe » t MM n AAansae Colgr
I:I*"lgﬂkfll.SkKlA uJKemU(sy ?\/Igs Msry! % L WnoL>J) New Mamy tN# Nor*

N tn enptor#atlmecfleaf

. Ftonda, Gaor”a iw>ct

C%iafw » ;\(JI »
iiPr « Aruona tma McNgan,

0Un, "40nUm * Metco, Sﬁl da. Tum % kKWrtl (i
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CHART IV O COVERAGE OF OCCUPATIONAL DISEASES O January 1,1990 (continued)
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CHART V OCCUPATIONAL HEARING LOSS January 1,1990
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PART 2
BENEFITS PROVIDED

Because workers compensation Imposes an absolute (but limited)
liability upon the employer foremployee disabilities caused by the
employment, the benefits payable to the Injured employee at-
tempt to cover most of the worker's economic loss. This loss
Includes both loss of earnings and extra expenses associated with
the Injury.

Specifically, the benefits provided are:
+ Cash benefits, which Include both Impairment benefits and
disability benefits. The former are paid for certain specific physical
impairments, while the latter are available whenever there Is an
Impairment and a wage loss.
+ Medical benefits, which are usually provided without dollar or
time limits. In the case of most workplace Injuries, only medical
benefits are provided since substantial Impairment or wage loss
Isnot Involved.
+ Rehabilitation benefits, which Include both medical rehabili-
tation and vocational rehabilitation for those cases Involving severe
disabilities.

CASH BENEFITS

In considering workers compensation Income or cash benefits—
which replace employee loss of Income or earning capacity due
to occupational Injury or disease—four classifications of disability
are used: (1) temporary total, (2) permanent total, (3) temporary
partial, and (4) permanent partial. Permanent partial Isdivided Into
"nonscheduled" and “scheduled" disabilities.

Most cases Involve temporary total disability. That Is. the em-
ployee—although totally disabled during the period when benefits
are payable—ls expected to recover and return to employment.
Permanent total disability generally indicates that the employee
Is regarded as totally and permanently unable to perform gainful
employment.

INCOME BENEFITS FOR PERMANENT
AND TEMPORARY TOTAL DISABILITY: CHART VI

Income or cash benefits payable under either temporary total or
permanent total disability are shown in Chart VI. For computing
weekly benefit payments, a formula—expressed as a percentage
of wage—is used. In most states limitations are placed on max-
imum and minimum benefits payable weekly; some states also
limit the total number of weeks and total dollar amount of benefit
eligibility. Where there is permanent total disability most states
provide payments extending through the employee's lifetime.

For either temporary total or permanent total disability the wage-
replacement percentage Ineach jurisdiction Isthe same. However,
Inpermanent total disability cases the time limits tend to be longer
and the total dollar amounts higher than In cases of temporary
total disability, Some states provide additional amounts for de-
pendentsand other benefits. Allowances for dependents are charted
as a range In the Maximum Weekly Payment and Notations col-
umns.

PARTIAL DISABILITY

Mostawards and the preponderance of dollars paid out as Income
benefits are either for temporary total or permanent partial d s-
ablllty. As partial disabilities Involve current earnings or wage-
earning ability. In many states weekly benefit payments for tem-
porary or permanent partial disitbilitlcs of the "non-scheduled"
type are based on a wage-loss replacement percentage. The per-
centage applies to the difference between wages earned before
and after Injury. Insome states "non-scheduled" permanent partial
disabilities are compensated as a percentage of the total disability

cases.

INCOME BENEFITS FOR SCHEDULED INJURIES:

CHART VII

Chart VIl Indicates maximum amounts payable In cases of "sched-
uled" Injuries. Listed by law, these Injurlcs Involve loss-or loss of
use of—specific hody members, where wage loss based on nature

of ImpairmentIspresumed. Inmost jurisdictions the actual amount
payable Isa specific number of weeks of benefits (based on the
member Involved) multiplied by the weekly benefitamount (based
on earnings at time of injury).

The chart also Indicates whether the “scheduled" award Is In
addition to any payment otherwise payable to the employee while
he may be temporarily totally disabled (healing period). Some
states limit the amount payable for such periods of temporary
total disability.

The Canadian statutes do not provide schedules of specific
Injuries. Cases are decided Individually using medical Impairment
ratings as guidelines.

SURVIVOR BENEFITS FOR FATAL INJURIES: CHART VIl

Benefits payable In the event of fatal Injuries—comprising more
than 14 percent of all total income benefits—are shown in Chart
VIII. The benefits provided Include a burial allowance as well as a
proportion of the worker's former weekly wages.

Although death Is the ultimate work-related tragedy, the eco-
nomic loss associated with death cases Is often less than that of
a permanent total disability. Because of these considerations, death
benefits are generally paid to the spouse until remarriage and to
the children until a specified age. In addition, some laws provide
a maximum benefit total expressed as a maximum period for the
payment of henefits. Figures for one child only reflect compen-
sation If sole survivor.

MEDICAL BENEFITS, WAITING PERIOD: CHART IX

Medical Benefits—amounting to about 30 percent of all workers
compensation benefits paid—are shown In Chart IX In most In-
stances unlimited medical benefits are provided either specifically
by statute or by administrative discretion.

Choice of Physician —Practices vary with respect to choice of
attending physician. States are divided nearly evenly between
those that give this decision to the employer or the employee.
In some states selection must be made from an approved list.
The employer normally has the right to have his own physician
conduct an examination,

Waiting Periods—Statutes provide that a waiting period must
elapse during which Income benefits are not payable. This waiting
period affects only compensation; medical and hospital care are
provided Immediately. Ifdisability continues for a certain number
of days or weeks, most laws provide for payment of Income
benefits retroactive to the date of Injury. Statutory provisions for
waiting periods are summarised In Chart IX

REHABILITATION BENEFITS: CHART X

Mutual Interests of disabled employees and employers generally
favor starting rehabilitation as soon as possible. Although reha-
bilitation Isconsidered an Integral part of complete medical treat-
ment, Its uses may extend beyond this (for example, where It
Includes vocational rehabilitation and retraining).

Specific rehabilitation provisions now In workers compensation
laws are outlined In Chart X. However, rehabilitation Is provided
Inall states even Ifunspecified In the law. Maintenance allowance
amounts and special fund sources to finance rehabilitation aiso
are Indicated.

Insurance carriers and many employers having medical de-
partments are leaders In carrying on rehabilitation for the Indus-
trially Injured. Likewise, many major Industries have comprehen-
sive programs for employment of the physically handicapped.
Smaller industries maintain modified programs for placement of
disabled Individuals In congenial tasks. All of these private pro-
grams help employees and employers alike.

The Federal Vocational Rehabilitation Act Is now effective In all
states; It Includes federal funds to aid states In vocational reha-
bilitation of the Industrially disabled.
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