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PEOPLE PARTICULARLY INTERESTED IN SENATE BILL 35
(LANDLORD-TENANT BILL)

For the bill!

Mark Begich
347-6748 (home/office)
268-6613 (pager)

Alice Brewer
Executive Secretary

Alaska Landlord and Property

Association
1201 w. 45th
Anchorage 99503
563-6734

Against the bill;

Barbara J. Hood

Alaska Legal Services Corp.
1016 W. 6th Ave.

Anchorage 99501

272-9431

Richard Illgen

420 L St., Suite 400
Anchorage 99501
276-1969

Don Clocksin
912 W. 6th Ave.
Anch. 99501
277-8611

Jamie Bollenbach

Alaska Civil Liberties Union
P.0. Box 201844

Anch. 99520

276-2258

Ellen Northup
Director, Glory Hole
(homeless shelter/

free restaurant)
P.0. Box 21997
Juneau 99802
586-4159 (work)
789-3473 (home)

Glenda Straube
1318 N St.
Anch. 99501
274-2010

Don Mitchell
1335 F St.
Anch. 99501
276-1681

Nancy Groszek

900 W. 5th Ave., Suite 200
Anch. 99501

279-7541

Nancy Adams

Juneau Alliance for the
Mentally 111

P.0. Box 22090

Juneau 99801

463-4910 (home)

Sherrie Goll

Alaska Women®s Lobby
P.0. Box 22156
Juneau 99802
463-6744



PROPOSED HCS CS SB 35 (L&C)

8 calendar days required for landlord"s written notice to
tenant of intent to evict for non-payment of rent if
notice is delivered personally to the tenant- it is
10 calendar days in current law and five calendar days 1in
-the”"Senate billj (I also have a version drafted for 6
court days- this would always be at least 8 calendar
days, and in some cases as long as 11 calendar days)-

I also have an amendment drafted that requires that the
notice specify the rent owed and the date by which the
tenant must pay or get out

IT notice is not delivered personally of intent to evict
for non-payment of rent, i1t must be both

posted on the premises and sent by certified mail with
return receipt requested- this is called "nail and mail"”
in California, and maximizes the chances the tenant will
actually get the notice- current law and the Senate bill
provide for registered or certified mail or posting

on the premises as alternatives to the delivery of
personal notice

IfT notice is delivered by "nail and mail,”™ an additional
3 days are allowed for mailing- both current law and the
Senate bill provide for this additional 3 days for
mailing

Gives the court the discretion to grant continuances of
longer than 2 days to tenants in court on eviction cases
(defendants in FED actions)- current law forbids the
court from granting a continuance for longer than 2 days
unless the tenant basically comes up with a bond for the
disputed rent- this 1is very difficult for most
tenants- this will require a court rule change (Civil
Rule 85)- the Senate bill does not address this issue

Provides that the bill does not impair existing rental
agreements— Senate bill does not address this issue

Requires a conviction before a tenant can be evicted for
illegal alcohol or drug activities- Senate bill just
specifies a violation, and leaves it up to the courts
to define whether a violation must be defined to require
a conviction to be constitutional- proposed CS still
requires that police notify landlords after an arrest,
same as the Senate bill

Deletes Senate bill provision that reputation as a
nuisance is admissible in court in abatement proceedings
against a landlord, tenant, or building
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PROPOSED HCS CS SB 35 (L&C)

8 calendar days required for landlord®"s written notice to
tenant of intent to evict for non-payment of rent if
notice is delivered personally to the tenant- it is
10 calendar days in current law and five calendar days in
the. Senate bill J(I also have a version drafted for 6
court days- this would always be at least 8 calendar
days, and in some cases as long as 11 calendar days)-

I also have an amendment drafted that requires that the
notice specify the rent owed and the date by which the
tenant must pay or get out

If notice i1s not delivered personally of intent to evict
for non-payment of rent, it must be both

posted on the premises and sent by certified mail with
return<receipt requested- this is called "nail and mail”
in California, and maximizes the chances the tenant will
actually get the notice- current law and the Senate bill
provide for registered or certified mail or posting

on the premises as alternatives to the delivery of
personal notice

If notice is delivered by "nail and mail,”™ an additional
3 days are allowed for mailing- both current law and the
Senate bill provide for this additional 3 days for
mailing

Gives the court the discretion to grant continuances of
longer than 2 days to tenants 1in court on eviction cases
(defendants in FED actions)- current law forbids the
court from granting a continuance for longer than 2 days
unless the tenant basically comes up with a bond for the
disputed rent- this is very difficult for most
tenants- this will require a court rule change (Civil
Rule 85)- the Senate bill does not address this 1issue

Provides that the bill does not impair existing rental
agreements—- Senate bill does not address this issue

Requires a conviction before a tenant can be evicted for
illegal alcohol or drug activities— Senate bill just
specifies a violation, and leaves it up to the courts
to define whether a violation must be defined to require
a conviction to be constitutional- proposed CS still
requires that police notify landlords after an arrest,
same as the Senate bill

Deletes Senate bill provision that reputation as a
nuisance is admissible in court in abatement proceedings
against a landlord, tenant, or building
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CS FOR SENATE BILL NO. 35 (JUDICIARY)
INTHE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE -FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered: 3/13/91
Referred: Rules

Sponsor**):  SENATORS POURCHOT, Halford

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to termination of tenancies and recovery of rental premises for
2 nonpayment of rent and certain illegal activities, to tenant responsibilities, to the cml
3 remedies of forcible entry and detainer and nuisance abatement, and to the duties of peace

4 officers to notify landlords of arrests involving certain illegal activity on rental premises.”

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 =Section 1, AS 04.21 isamended by adding a new section to read:

7 Sec. 04.21.075. NOTICETO LANDLORD FOIXOWING ARREST, (@ A peace officer

X who arrests a person for illegal activity involving alcoholic beverages on premises that the peace

9 officer believes are occupied by a person who is not the owner of the premises shall

10 (D) make a reasonable attempt to discover the identity of the owner of the

11 premises; and

12 (@ notify the owner of the person 3 arrest

13 (A) 1In person; or

14 (B) inwriting, at the last address listed on the assessment roll maintained
SBQO35b 1 ' CSSB 35(JUD)

7>xc Underlined IDELETED TEXT BRACKETEDI
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by the municipality under AS 29.45.160 ifthe premises are located within a municipality
that levies and collects a property tax; ifan address isnot available, notice of the person 3
arrest may be sent to the property owner at any other address known to the peace officer.
(b) In this section, "illegal activity involving alcoholic beverages™ has the meaning jw =B
in AS 34.03.360.
*Sec, 2. AS 09.45.090 is amended to read:
Sec. 09.45.090. UNLAWFUL HOLDING BY FORCE. The following are cases of
unlawful holding by force within the meaning of AS 09.45.060 *(09.45.160:
(1) when the tenant or person in possession of a premises r » u»”- /T
S, (A) failsor refuses to pay within five davs/me rent due on the lease or ~ °
agreement under which ﬁ\ejt/egant or person holds, or fails to deliver “?emosse$ion tF
y of the premises within five [FOR 101 days/after demand made 1in writing for the
A el "possession; for premises to which the provisions of AS 34.03 (Uniform Residential
Landlord and Tenant Act) apply, notice provided under AS 34.03.220(b) by the
person seeking to recover possession of the premises satisfies the notice requirements
of this subparagraph; or
(B) violates AS 34.03.120(b) or AS 34.05.100(a) and, after a notice to J
quit as provided In AS 09.43.1QQ0. the tenant or person in possession of the premises
fails or refuses to deliver up the possession of the premises within five days after
demand made inwriting for the possession;
(2 when, after a notice to quit as provided in AS 09.45.100 [AS 09.45.060 *
09.45.160], a person continues in the possession of the premises
(A) at the expiration of the time limited in the lease or agreement under
which that person holdsi
(B) 1,0R] contrary to a condition or covenant in the lease or agreement,
including the breach of a condition or covenant set out in AS 34.03.120(a) but not
including a condition or covenant relating to nonpayment of rent, or the prohibition
set out In AS 34.03.120(b) or AS 34.05.100(a): or
[ Q without a written lease or agreement;
(3 when, after a notice to terminate the tenancy as provided in this title with

reference to temination of estate at will or by sufferance or after receipt of an order of

CSSB 35(JUD) *, SB0035b
Ue» U*r Underlined (DELETED TEXT BRACKETEDI
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abatement under AS 09.50.210(a), a person continues iIn possession of the premises after
expiration of the time for determining the tenancy.
*Sec. 3. AS 09.45.100 is amended to read:
Sec. 09.45.100. REQUISITES OF NOTICE TO QUIT. A notice to quit shall be in
writing and shall be served upon the tenant or person In possession by being
(JQ delivered to the tenant or personi " * N /o
{2} (OR) [eftat the premises in case of absence from the premise/i (] or <-£-.wv-v
(@) [THE NOTICE MAY BE] sent by registered or certified mail [, IN WHICH
CASE AN ADDITIONAL THREE DAYS SHALL BE ADDED TO THE 10 DAYS).
*Sec. 4. AS 09.45.100 is amended by adding arl iF\gKf?PPbs()erctionA read:
(b) Ifnotice is provided by mail under/(a)(3) of this section, an additional three days
shall be added
(1) to the five days™ notice if,
(A) under AS 09.45.090(1)(A), the tenant or person in possession of the N

VAN

HeOl

premises fails or refuses to pay the rent due on the lease or agreement under which the
tenant holds or deliver up the possession of the premises; or
(B) under AS 09.45.090(1)(B), the tenant or person in possession of the
premises fails or refuses to deliver up the possession of the premises; or
(2 tothe required number of days of notice ifnotice to quit isgiven for a reason
other than that set out In AS 09.45.090(1).
*Sec. 5. AS 09.45 isamended by adding a new section to read:

Sec. 09.45.125. ORDER. If, after trial, the court finds and enters judgment against the
tenant or person in possession, the court shall enter an order to vacate directed to the tenant or
person in possession and, at the request of the person recovering possession of the premises, at
the same time or atany later date may issue a writ of assistance to a peace officer to secure that
officer 3 assistance in serving and enforcing the order to vacate.

*Sec. 6. AS 09.4S isamended by adding a new section to read:

Sec. 09.45.135. ACTION AGAINSTTENANT OCCUPYING PREMISES ABATED AS
NUISANCE. In an action under AS 09.45.060 =09.45.160 against a tenant or person in
possession of premises for which an order of abatement has been entered under AS 09.50.210(a),

a certified copy of the order of abatement is prima facie evidence of unlawful holding of the

$800.15b o3 CSSft 35(JUD)
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Add to Section 4 of the SB .

Sec. 4. AS 09.45.100

(c) A notice to quit shall contain the followings
(1) the date by which the tenant or person in possession
must pay the rent, or perforin the act or cure the breach specified
in the notice, or to deliver possession to the landlord, ;
(@) in the case of a notice given pursuant to AS

09.45.090 (1)(A) the amount of the rent due on the lease or rental

agreement;

(€)) in the case of a notice given pursuant to a section

of AS09.45.090 other than subsection (1)(A), the reason for the

notice.
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Currently, the length of the notification period provided by the
landlord under the LLT statutes is not subject to computation
oftime schemes. Although David's amendment does not
address the Courtrules directly, the effect is to require
notification time under LLT statutes to be computed on the
basis of court days - Le., doesnotallow counting of Saturdays,
Sundaysorholidays.

As proposed by David's amendments, the LLT notification
pertod would be EXTENDED as follows:

Ifnotice is given on a Monday, Tuesda>, or Wednesday:
Total days ofelapsed time for: 5-day notice = 7 days; 6-day
notice = 8 days;/ 7-da;y notice = 9 days.

Ifnotice is given on a Thursday:

Total days ofelapsed time for: 5-day notice = 7 days; 6-day
notice = 8 days; 7-day notice =11 days.

Ifnotice is given on a Friday:

Total days ofelapsed time for: 5-day notice = 7 days; 6-day
notice = 10 days; 7-day notice =11 days.

| THE COURT SYSTEM HAS REVIEWED THE AMENDMENT.
j THE EFFECT WILL BE TO DEFEAT THE PURPOSE OF THE
~ | EXPEDITED FED PROCEDURE..AMENDMENT CAN ADD AS
1 MANY AS 6 DAYSTO THE PROCESS.

COURT RULE 6 - COMPUTATION OF TIME: DAY OF COURT
mo RDER/ACTION IS NOT INCLUDED; LAST DAY IS

LIMPT TTTITTPI V7HTTM DTTDTHnN ni? TTA/ITT TD'PT?Qr'DTL5T7"P\ D
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Chenowctii
05/14/91

AMENDMENT

OFFERED IN THE HOUSE
TO: CSSB 35 (JUDICIARY)

Page 3, lire 27:
Delete "a new section'

Insen "new sections"

Page 4, following line 1:
Insen a new section to read:
"Sec. 09.45.137. COMPUTATION OF TIME. In computing any period of days for
which notice must be given under AS 09.45.060 - 09.45.160,
(1) the day on which notice is given is not to be included;
(@) the lastday of the period is t be included unless it is a Saturday, Sunday, or
legal holiday, inwhich event the period runs uttil the end of the next day that is not a Saturday,
Sunday, or legal holiday; and

(@ intemediate Saturdays, Sundays, and legal holidays are excluded from the
computation.”
9

Page 6, line 29, after "'days':
Insert "', as determined under AS 09.45.137."



7-LS0160\V.2
Chenoweth
05/14/91

AMENDMENT

OFFERED IN THE HOUSE
TO: CSSB 35 (JUDICIARY)

Page 2, lire 10:
Delete "five"

Insert "'six’

Page 2, lire 12:
Delete "five"

Insen "'siX’

Page 2, lire 19:
Delete "five"

Insert "'six"

Page 3, lire 13:
Delete "five"

Insert "'six"

Page 3, lire 27:
Delete "a new section"

Insert ""new sections”

Page 4, following lire 1
Insert a new section to read:
"Sec. 09.45.137. COMPUTATION OF TIME. In computing any period of days for
which notice must be given under AS 09.45.060 - 09.45.160,
(D the day on which notice is given is not t be included;



(@ the lastday of the period is to be included unless it is a Saturday, Sunday, or
legal holiday, Inwhich event the period runs uitil the end of the next day that is not a Saturday,
Sunday, or legal holiday; and

(@ intemediate Saturdays, Sundays, and legal holidays are excluded from the

computation.”

Page 6, line 29:
Delete "five"

Insert "'six’

Page 6, line 29, after "days':
Insert . as determined under AS 09.45.137."
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Chcnowcih
05/16/91

AM ENDMENT

OFFERED IN THE HOUSE
TO: CSSB 35 (JUDICIARY)

Page 7, foFowing lire 31:
Insert a new hill section to read:

* Sec. 19. APPLICABILITY. To the extent required by the state or federal constitutions, this Act
does not apply to leases or rental agreements entered into before the effective date of this Act.”
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Chenowcih
05/20/91

AMENDMENT

OFFERED INTHE HOUSE
TO: Draft HCS CSSB 35(L&C) ,E™ version

Page 3, lire 14:
Delete "a new subsection

Insert "new subsections'

Page 3, following line 24:
Insen a new subsection to read:
"(© A notice to quit must contain the following:
(1) for notice
(A) under AS 09.45.090(1)(A) for nonpayment of reit, a statement of the
amount of rent due; or
(B) under a provision of AS 09.45.090 other than for nonpayment of rent
under AS 09.45.090(1)(A), a description of the act or breach of obligation for which the
notice is given; and
(2) the date by which the tenant or person In possession must pay the rent due,
perform the act or cure the breach specified, or deliver possession of the premises to the
landlord."



7-LS016CNH. 1
Chcnoweliii
05/20/91

AMENDMENT

OFFERED INTHE HOUSE
TO: DraftHCS CSSB 35(L&C) "H"™ version

Page 3, fire 14:
Delete "a new subsection™

Insert ""new subsections"

Page 3, following line 24:
Insert a new subsection to read:
"(©) A notice to quit must contain the following:
(1) for notice
(A) under AS 09.45.090(1)(A) for nonpayment of rent, a statement of the
amount of rent due; or
(B) under a provision of AS 09.45.090 other than for nonpayment of rent
under AS 09.45.090(1)(A), a description of the act or breach of obligation for which the
notice is given; and
(2) the date by which the tenant or person In possession must pay the rent due,
perform the act or cure the breach specified, or deliver possession of the premises to the
landlord."



7-LSOI60\K. 1
Chenowcth
05/20/91

AMENDMENT

OFFERED IN TOE HOUSE
TO: Draft HCS CSSB 35(L&C) "K" version

Page 3, lire 14:
Delete "a new subsection"

Insen "new subsections'

Page 3, following lire 24:
Insen a new subsection to read:
"(© A notice to quit must contain the following:
(1) for notice
(A) under AS 09.45.090(1)(A) for nonpayment of rent, a statement of the
amount of rent due; or
(B) under a provision of AS 09.45.090 other than for nonpayment of rent
under AS 09.45.090(1)(A), a description of the act or breach of obligation for which the
notice is given; and
(2 the date by which the tenant or person in possession must pay the rent due,
perform the act or cure the breach specified, or deliver possession of the premises to the
landlord."”



BILL NO: (Proposed) CSSB 35(JUD) DATE: 3/08/91

TITLE: An Act Relating to Termination CONTACT: Gayle A. Horetskl
of Tenancies Deputg Commissioner
465-4322

The proposed Judiciary Committee substitute for SB 35 amends existing
landlord-tenant laws to allow property owners to terminate rental
agreements for residential property with renters who have committed
certain alcohol and drug violations. The bill creates a duty on the part
of police officers who arrest persons for certain alcohol, drug, and
Imitation drug offenses committed In residential rental property to make
a reasonable effort to discover the Identity of the property owner and to
notify the owner, In person, or in writing at the last address listed on
tax records and at any other address known to police. The notice
req_uwement applies to alcohol violation arrests for sales from
unlicensed Bremlses and for possession or sale of alcohol where
prohibited by local 0,0t|on; to drug violations Involving the manufacture
or distribution of all drugis except small amounts of marijuana; and to
Imitation drug violations Involving the manufacture or distribution of

Imitation dru?s, or possession of certain precursor chemicals used In the
manufacture of Imitation drugs.

Based upon past arrests for these offenses, It Is estimated that the
Department of Public Safety will have to notify agproximately three
hundred property owners per year. The proposed CS allows the peace
officer to notify the property owner In person, and we anticipate that
that will occur in many (perhaps most) cases. If a written notice 1s
necessary, we estimate that research required to Identify the property
owner, determine the last address listed on tax roles and any other
addresses known to police, and to prepare the written notice, will take
approximately one hour per occurrence. The requirement In this bill to
provide written notice to "any other address known to the peace officer"
will result In the preFaration and delivery of the written notice to
multiple addresses on file with the police for the owner. As an example,
APSIN can retain up .o four different addresses for a person. This will

result In the sending of multiple notices to property owners, a wasteful
duplication of effort.

The Department of Public Safety supports this bill, but sug(r;ests that the
proposed committee substitute be amended to ?rowde that onfy If no tax
records are maintained for the prop(erty should notice to other addresses
known to the police be required. This could be accomplished by amending
Section 1, at page 2, lines 2 and 3, to read ". . .that levies and
collects a Broperty tax, of the arrest. If no tax records are available,
notice may be sent to the owner at any other address known to the peace
officer.” A similar amendment would also have to be made in Section 12,
page 6, at lines 6 and 7.



Department of Public Safety

Position Paper - CSSB 35<JUD)
Page 2

Although the provisions of this bill will create additional work for
peace officers, the Department of Public Safety recognizes the Problems
created for propertY owners who find that they have rented to alcohol or
drug violators. Allowin Frope_rtﬁ owners to evict arrested drugi and
alcohol violators would help neighborhoods take an active role In
fighting the war on dru? and alcohol abuse. This law gives property
owners a tool to help clean up their rental properties.

Richard L. Burton
Commissioner
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DEPT. OF COMMUNITY & REGIONAL AFFAIRS [o//R0. BOX B

JUNEAU. ALASKA 99811-2100

OFFICE OF THE COMMISSIONER / PHONE: (307) 465-4700

[0 949 E. 36TH AVENUE. SUITE 400
ANCHORAGE. ALASKA 99508-4102
PHONE: (907) 563-1073

May 13, 1991

POSITION PAPER

RE: Committee Substitute for Senate Bill 35 (Jud)

Sponsor: Senators Pourchot & Halford

Program effects of Bill

This Dbill would have no direct effect on the Department of
Community and Regional Affairs.

Comments

As an investor providing loans to borrowers for housing needs
in the rural areas of the state, the department becomes an
owner and landlord only after a foreclosure sale when the state
takes title to a property. Since the Department of Community
and Regional Affairs has the lowest foreclosure rate of any
investor, our landlord activity is relatively low.

i"Edgar “fn.atchford ,MJommissioner



Alaska (Court Rustem
~tiitc of Alnsitu

OFFICE OF ADMINISTRATIVE DIRECTOR

303 K Street
CHARLES S. CHRISTENSEN Wi Anchorage, AK 99501

Searr counsen (907) 264-8228
February 4, 1991

The Honorable Pat Pourchot
Co-Chairman, Senate Finance Committee
P.0O. Box V

Juneau, Alaska 99811

Dear Senator Pourchot:

Your office has 1inquired about the effect of Senate Bill 35,

relating to the use of rental property and drug violations, on
the Alaska Court System.

This bill has no direct impact on the administration of the court
system, and its fiscal impact 1is zero.

Please contact me if | can be of any further assistance.

Very truly yours

C. S. Christensen 111
Staff Counsel



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

aska 9%1L STATE OF ALASKA
Box Y, Juneau, Alaska Deliveries to: 240 Main Strest
7) 1653867 o 4652450 Court Plaza, Room 500
sIX (907) 4652029 Mail Slop 3101
MEMORANDUM May 13, 1991
SUBJECT: CSSB 35 (Judiciary), relating to the landlord-tenant relationship -
- sectional analysis (Work Order No. 7-LS0160/V)
TO: Senator Pat Pnnrrhnt
Am [
FROM: Jack Cl
I"gislalivmCounsel

Senate-passed CSSB 35 (Judiciary) has two principal purposes, both applicable to the
landlord-tenant relationship:

First, the measure substantially amends statutes applicable to the
forcible entry and detainer remedy (AS 09.45.060 - 09.45.160) to
expedite a landlord§ ability to evict a tenant for failure to pay rent
when due.

Second, the measure amends the state3 nuisance abatement statutes
(AS 09.50.170 - 09.50.240) expanding that remedy to cover the
identified criminal offenses involving alcohol or drugs, allowing persons
1o seek redress under the nuisance abatement law for criminal activity
in premises that constitutes a nuisance. As a supplemental remedy, the
measure amends statutes to give a landlord the opportunity to recover
possession under the forcible entry and detainer remedy for that
criminal activity by the tenant.

Finally, there are several related changes, noted at the end of the
memo.

As with earlier sectional analyses prepared for you, | propose to address the
measure 3 provisions topically rather than sequentially.



Senator Pat Pourchot
May 13, 1991
Page 2

EXPEDITED EVICTION OF TENANT FOR FAILURETO PAY RENT WHEN
DUE:

Proposed bill section 2 amends AS 09.45.090 in part as follows: The amendment to
(1) (A) reduces from ten days to five days the period inwhich a landlord must wait
after making written demands for possession of rented premises to commence
forcible entry and detainer proceedings to secure a tenant Seviction in the event the
tenant fails to pay rentwhen due. No notice separate from that required to be given
under the Uniform Residential Landlord and Tenant Act (AS 34.03), as amended by
bill section 15, is required.

Bill sections 3 and 4 make related changes. These section, read together, merely
carry forward the current requirement of allowing three days additional notice if,

under the forcible entry and detainer remedy, notice to the tenant to quit isprovided
by mail.

Bill section 5 adds authority by which, at the end of a forcible entry and detainer
action, the court may enter an order to vacate against the tenant and, at the same

time, provide a landlord who requests a writ of assistance to recover possession of
the premises.

As has been previously noted, a related change ismade in the Uniform Residential
Landlord and Tenant Act (AS 34.03) by hill section 15. The change made to
AS 34.03.220(b) conforms the number ofdays inwhich the tenant must pay rent after
receiving written notice of rent nonpayment.

NUISANCE ABATEMENT:

Bill section 7 revises AS 09.50.170. [Itdeletes in that section outdated references to
"lewdness, assignation, ... or any other immoral act'--currently part of the existing
basis for nuisance abatement relief-retaining the reference in the current law to
"prostitution” and adding, as you directed, an illegal activity involving alcoholic
beverages, a controlled substance, or an imitation controlled substance as grounds for
relief under the nuisance abatement statutes.

Bill section 8 defines the three additional criminal activities that may trigger nuisance
abatement relief, cross-referencing them to the meanings of those terms set out in the
Uniform Residential Landlord and Tenant Act.

Following the California statutory model recommended to me by your office, I have
included hill section 9. a new section, AS 09.50.175, that would allow the court to
consider evidence of reputation within a community iIf relief is sought under the
expanded version of the nuisance abatement relief statute.



Senator Pat Pourchot
May 13, 1991
Page 3

Bill section 10 recasts existing law under which a court may 1issue a nuisance
abatement order. The principal substantive change adds the underlined material in
(@ () and directs the termination of the lease or rental agreement on premises
subject to the abatement order if the tenant has been given notice of the nuisance
abatement proceedings.

The substantive change made by bill section 11 sset out at p. 5, line 15: It adds
flexibility in the abatement remedy by giving the court latitude to determine the
amount of bond with sureties necessary when premises under abatement are to be
returned to the owner rather than maintaining the requirement that the value of that
bond reflect the full value of the property. The provision also adds, as a new
subsection (C), a statement to clarify that, if an abatement order is subsequently
cancelled because of compliance with (2) of that section, the related lease or rental
agreement-terminated with the issuance of the abatement order under the authority
of AS 09.50.210(a)(1) [bill section 10]}—is not automatically revived.

Bill section 16 directs that, unoer the Uniform Residential Landlord and Tenant Act,
an order of abatement entered by the court terminates the related rental agreement.

Bill section 17 identifies the particular activities involving alcoholic beverages,
controlled substances, and imitation controlled substances that warrant relief under
the expanded nuisance abatement provisions. Generally, these statutes identify sales
and possession with intent to sl in violation of law. The Senate-passed measure
abandons the “arrest” standard of the original bill and substitutes reference to "a
violation" of one of the criminal statutes cited.

FORCIBLE ENTRY AND DETAINER REMEDY AS ALTERNATIVE OR.
SUPPLEMENT TO NUISANCE ABATEMENT :

Proposed hill section 2 amends AS 09.45.090 in part as follows:

- The amendment made to (1)(B) sets five days as the period inwhich a
landlord must wait after giving notice to quit and making written demands for
possession of rented premises to commence a forcible entry and detainer proceeding
in the event the tenant has violated provisions of the Uniform Residential Landlord
and Tenant Act against knowing engagement in certain illegal activities involving

alcohol or drugs on premises or for violation of a similar provision in rented premises
not covered by that Act.

- The amendment made to (3) authorizes the landlord to use the forcible
entry and detainer remedy to enforce an order of abatement. Under the provision,

the landlord may, after obtaining the abatement order under AS 09.50.210(a), seek
immediate relief.
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A related provision, bill section 6. a new section, authorizes the use of an abatement
order, obtained at the end of a trial under the nuisance abatement statute, to serve
as prima facie evidence of unlawful holding of premises by force for purpose of the
hearing required by the forcible entry and detainer process.

OTHER RELATED CHANGES:

Bill sections 1 and 12. adding AS 04.21.075 and AS 17.30.160, respectively, impose
on peace officers the requirement to notify a landlord when a tenant has been

arrested for violation of one of the identified criminal offenses involving alcohol or
drugs.

Proposed hill section 2 amends AS 09.45.090 in part as folloss: The addition of
material in (2)(B) is included in order to authorize a landlord to recover premises
after a notice to quit isgiven for the tenant 3 breach of a condition or covenant other
than nonpayment of rent or engaging in identified criminal activity involving alcohol
or drugs. (Under AS 09.45.110, not amended by this measure, ten days minimum
notice must be given-90 days in the event of a farm- or agriculture-related tenancy.)

Bill section 13 adds as a tenant § duty the obligation of the tenant not to engage in

illegal activities on rented premises or to knowingly allow others in the premises to
do so.

Bill section 14 makes a technical change. Under current law, inorder to secure relief
under AS 34.03.220(a), a provision detailing the tenant3 responsibilities under a
rental agreement with respect to rented premises as thc™e are enumerated in
AS 34.03.120, the tenant Snoncompliance must "materially [affect] health and safety."”
As noted immediately above, bill section 13 adds to the tenant 3 responsibilities ""not
knowingly [to] engage at the premises in [the specified] illegal [activities] ... or
knowingly permit others in the premises to [do so] " The change made by this
bill section confines the "noncompliance materially affecting health and safety”
standard to the tenant responsibilities set out in current law and serves not to impose
that limiting standard to the added tenant responsibility not to engage on the
premises in dealing in alcohol and drugs in violation of law.

The measured hill sst 1 18 adds a codified section, proposed AS 34.05.100,
extending to tenancies noi covered by the Uniform Residential Landlord and Tenant
Act the provisions establishing the duty on the tenant not to use the rented premises
for illegal activities. Under this new section, noncompliance with the provision isa
basis for seeking relief through the nuisance abatement process and, as with hill

section 16 above, an order of abatement covering a premises that falls within this
section terminates the rental agreement.

JBC:Imb
91-185.1mb
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MEMORANDUM February 26, 1991

SUBJECT: Question, concerning Senate Bill 35 and draft
CSSB 35( )

TO: Senator Pat Pourchot

ATTN: Jeannie Larson

FROM: Jack Chenoweth/7/L/
Legislative Cou

1. Unless the landlord and tenant have provided in their rental agreement for a
different remedy, the landlord must use the forcible entry and detainer process of

AS 09.45.060-09.45.160 to secure termination of a tenant 3 forcible entry or unlawful
detainer of rented premises.

2. In a residential tenancy, ifthe landlord seeks to remove a tenant from possession
of rented premises based on the tenant 3 alleged illegal drug activities on the rented
premises, under current law the landlord (1) must determine that the tenant has,
under AS 34.03.220(a), failed to comply with a tenant 3 obligation under the rental
agreement or under AS 34.03.120 (presumably § 120(a)(6), interference with quiet
enjoyment of the premises by neighbors, the justification cited by the Alaska Legal
Services Corporation in its February 5 letter in opposition to SB 35), (2) give the 20
day notice under AS 34.03.220(a) directing the tenant to rectify the breach, and (3)
if the breach is not adequately remedied within the time allowed--and one wonders
how a tenant who engages in illiat alcohol- or drug-activity will do that--move to
terminate the rental agreement under the forcible entry and detainer process
outlined, presumably under AS 09.45.090(2) (the tenant holds "contrary to a condition
or covenant in the lease or agreement,'), in which case, AS 09.45.100 directs n
minimum of 10 additional days *hotice. Thus, the period under which the landlord
would be obligated to wait would necessarily exceed 30 days: aminimum of 20 days
under AS 34.03.220(a) and not less than 10 days under AS 09.45.100.

3. The proposed amendment t AS 09.45.130 set out in section 7 of SB 35 S
intended to address the situation in which a tenant has prepaid rent and thereafter
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the landlord, during the period of tenant®s occupancy covered by the prepaid rent,
seeks the tenant 3 removal for tenant 3 involvement in illegal drug- or alcohol-related
activity. AS 09.45.130(a) appears to protect the tenant who has paid advance rent
"until the expiration of the period for which that tenant or person may have paid rent
for the premises in advance.” In other words, there is the color of argument that a
tenant may try to "protect” or insulate himself by paying, say, three-months or even
one year in advance and go about using the premises for illegal activities without
apparently worrying about removal under AS 09.45.060 - 09.45.160. The proposed
subsection (b) s intended to eliminate that possibility. Nothing waives the forcible
entry and detainer notice requirement, and the notice provisions of AS 09.45--taken
in conjunction with those that may be required by AS 34.03-are otherwise applicable.

4. Section 7 of draft CSSB 35 (), M version, offered yesterday, authorizes
introduction of reputation evidence to demonstrate nuisance. Rule 405 of the
Evidence Rules authorizes introduction of evidence of the reputation of or opinion
about a person. The circumstances under which that evidence may be offered,
received, and considered are fairly well established in the Rules; this is not, then, a
provision intended to change the evidence rule as it relates to persons. Taking
"reputation” In 1ts dictionary sense (“'estimation in which a person or thing iIs
commonly held"--Webster SNew World Dictionary), there seemed to be a need for
a provision by which neighbors or other residents of a community could describe to
a court the opinion or judgment concerning the premises based on their collective
opinion of 1t Since premises may come to have a community or neighborhood
reputation, there should be a clear statement of authority for a court to permit the
use of that evidence, subject, of course, to the parameters otherwise applicable to
reputation evidence. The provision ispemissive. Thus, the bill section would cover
evidence relating to personal reputation as well as the collective judgment or repute
of a neighborhood or community concerning the premises, though itisonly as to the
latter that this provision would appear to have substantive effect.

JC:gc
91-102.glc
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MEMORANDUM February 19, 1991

SUBJECT: G.2 and G.4 amendments to Senate Bill 35

TO: Senator Pat Pourchot

ATTN: Jeanne Larson

FROM: Jack Chenowe
Legislative Co

Enclosed are two amendments introducing material amending the nuisance statutes
in the context of expansion of landlord remedies for illegal drug and alcohol
transactions in rented premises. Both versions take the approach we discussed:
expansion of the statutory remedy authorizing abatement of lewd houses.

Let me briefly review the abatement provisions (AS 09.50.170-09.50.240) as they
currently exist: These are, as | indicated, typically brought as "in rem"™ actions, iIn
which the real estate isnamed the defendant (i.e. State of Alaska v. Property located
at 900 East First Street In the City of Borough of Juneau) as well ac e premises
owner or occupant. Under the statute, the attorney general * citizen may
seek relief. Injunctive relief is authorized "to perpetually enj- <t .uisance ..
and contempt proceedings may be initiated for violation of the nuisance injunction.
The court salso authorized to abate the nuisance-in essence, order itsclosure-with
contempt authorized for violation of the abatement order. The abatement order may
direct sale of the premises and itscontents. However, short of a sale, the owner may
seek to recover immediate possession. The owner may recover ifhe or she (1) has
not committed contempt in conjunction with an injunction in the proceeding, (2)
appears and pays all costs, and (3) Files a bond with sureties "in the full value of the
property as determined by the court."

Amendment G.2, the shorter of the two amendments submitted, essentially makes
two changes: (1) itadds to the abatement statute circumstances inwhich the remedy
may be used to include property used for illegal drug- and alcohol-related purposes,
and (2), as we had discussed, itdiminishes the severity of the surety bond require-
ment by eliminating the "in the full value of the property as determined by the court”
and replacing it with "an umount to be determined by the court.” In all other
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respects, the relief authorized by the amendment follows the procedures of the
current lewd house abatement statute.

Because it is tied, through the definition, to the "illegal activity . .  definition of
AS 34.03.360, amendment G.2 presupposes that the nuisance abatement provisions
would be available to the attorney general or to private citizens only if the tenant
suffers the act that triggers relief under the changes being made to the forcible entry
and detainer statute and the Uniform Residential Landlord and Tenant law by the
measure, i.e. that is, the tenant was "arrested” (as under current provisions of SB 35)
for one of the enumerated drug- or alcohol-related violations. Consequently,
objection may be raised to the firstamendment for the reasons that objection isbeing
raised to the provisions of the measure.

I prepared amendment G.4 to avoid that difficulty. The second amendment

(1) strips from SB 35 the provisions that tie drug- and alcohol-related penalties
1o arrests;

(2) authorizes relief, as in amendment G.4, through the revised nuisance
mechanism; and

(3) expands, following the Californiamodel (CaliforniaHealth & Safety Code
§ 11575.5), the adnissibility of testimony to prove the nuisance; admission of
reputation evidence isauthorized by Evidence Rule 405, so a court rule change would
not seem to be necessary.

I retained, in both amendments, the provisions by which state and municipal peace
officers are to contact the landlord when arrests are made on rented premises.
Independently of the handling of nuisance abatements introduced by these two
amendments, there seems to me good reason for a property owner to know what s
occurring on the premises the landlord is renting. But retention of the provision, In
light of these amendments, isa policy cll, not one that must be changed or deleted
by law.

I can make further changes to these two approaches as you may direct, but believe

that these are the two basic approaches that you asked me to consider in preparing
the nuisance amendment revision to this hill.

JBC:pl
91-092.pIm
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MEMORANDUWM February 4, 1991

SUBJECT: Re Senate Bill 35

TO: Senator Pat Pourchot

ATTN: Jeannie Larson

FROM: Jack Chenowi
Legislative Cc

You have asked for an overview of legislation in other states permitting a landlord
to terminate a lease when the landlord determines that the tenant has used the
premises for illegl purposes without having evidence of a conviction. The following
examples, not intended as an exhaustive list, are suggestive of the authority provided
by the various states. The statutes reported generally address the tenant$ illegl
activities in three areas-illegal sale of liquor, gambling, and prostitution.

1 Automatic termination of lease, or termination of the lease at the landlord3
option, without specification that the landlord is entitled to possession:

Automatic termination:
Colorado Rev. Stat. Ann. 813-21-103 — "unlawful sale or giving away of
intoxicating liquors works a forfeiture of all rights of the lessee or tenant under any
lease or contract of rent upon the premises."

IlinisAnn. Stat., ch. 43 8135 —"unlawful sale or gift of alcoholic liguor works
a forfeiture of all rights of the lessee or tenant under any lease or contract of rent
upon the premises where the unlawful sale or gift takes place.”

At landlord 3 option:

Alabama Code, §28-4-91 — "unlawful manufacture, sale, .. .giving away or
otherwise disposing of any prohibited liquors or beverages contrary to the law of the
state . . . gall, at the option of the landlord or lessor, work a forfeiture of all the
rights of any lessee or tenant under any lease or contract of rent of the premises
where such unlawful act is performed ... by the lessee or tenant or by any agent,
servant, clerk, or employee of the lessee or tenant with the latter3 knowledge or
permission."
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2. Automatic termination of lease, thereby entitling the landlord to recover
possession but without specifying the procedure the landlord is to follow:

Ohio Rev. Code. Ann. 84399.06 — "all contracts whereby any building or
premises T  ented, leased, used, or occupied shall become void when such building
or premises are used, inwhole or in part, for the sale of intoxicating liquors contrary
to law, and the lessor, on and after the sale or gift of intoxicating liquors, shall be
held to be in possession of such building or premises."

3. Automatic termination of lease, or termination of the lease at the landlord$3
option, entitling the landlord to recover possession without process of law:

Automatic termination:

Mississippi Code Ann. 895-3-23 — "if a tenant or occupant of a building or
tenement under lawful taitle uses such place as a nuisance . . ., such use shall annul
and make void the lease or other title under which he holds and, without any act of
the owner, shall cause the right of possession to revest and vest in the owner, and the
owner may without process of law make immediate entry upon the premises."

New Hampshire Rev. Stat. Ann. 8544.41 — "if a tenant or occupant of a
building or tenement, under a lawful title, uses such premises ... for any of the
unlawful purposes enumerated herein[,] such use shall annul and make void the lease
or other title under which he holds and, without any act of the owner, shall cause the
right of possession to revert to him, and he may, without process of law, make
immediate entry upon the premises."

Rhode Island Gen. Laws Ann.

811-19-23 - "every lease of any house, shop, or place used as a
gambling house or place where gaming is practiced or carried on ... shall be woid,
and no notice to the occupant thereof other than a demand for the possession of the
premises, shall be necessary to eject such occupant therefrom."

811-30-6 - "rfany person, being a tenant or occupant under any lawful
title of any building or tenement not owned by him, shall use said premises or any
part thereof for [unlicensed manufacturing or distribution of intoxicating liquor], such
use shall annul the lease or other title under which said occupant holds, and, without
any act of the owner, snall cause the right of possession thereof to revert and vest in
him, and said owner may make immediate entry thereon and repossess himself of the
premises without process of law."

At landlord$ option:
Ohio Rev. Code Ann. 83767.10 — "ifa tenant or occupant of a building or
tenement, under a lawful titke, uses such place for the purposes of lewdness,
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assignation, or prostitution, such use makes void the lease or other title under which
he holds, at the option of the owner, and, without any act of the owner, causes the
right of possession to revert and vest in such owner, who may without process of law
make immediate entry upon the premises."

4. Automatic termination of lease, allowing the landlord to enter on to the leased
property or to use the remedy provided in the state3 summary proceeding statute:

Kansas Stat. Ann. 841-805(1) ~ "ifa tenant of any building or premises uses
the same, or any part thereof, In maintaining a common nuisance ..., or knowingly
permits such use by another, such use shall render void the lease under which he or
she holds, and shall cause the right of possession to revert to the owner or lessor,
who may make immediate entry upon the premises, or may avail himself or herself
of the remedy provided for the forcible detention thereof."”

Maine Rev. Stat. Ann., tit. 17 82743 — "ifany tenant or occupant, under any
lawful titke, of any building or tenement not owned by him uses itor any part thereof
for any purpose [involving illegal sale or keeping of intoxicating liqui r or narcotics,
lewdness, or gambling], he forfeits his right thereto, and the owner thereof may make
immediate entry, without process of law, or may avail himself of the remedy provided
[1.e. forcible entry and detainer]."

Oklahoma Stat. Ann., it 21, 8958 - "whenever any lessee of any house or
building shall be convicted of suffering any of the said prohibited gambling devices
or games of chance to be carried on in said house or building, the lease or contract
or letting such house or building shall become void and the lessor may enter upon
the premises and shall recover possession of said leased property as in the case of
forcible detainer."

5. Automatic termination of lease, granting the landlord the same remedy as the
landlord would have against a holdover tenant:

Automatic termination for a tenant 3 illegal use:

Missouri Rev. Stat. 8441.020 —"whenever any lessee of any house or building
shall suffer any prohibited gaming table, bank, or device to be set up or be kept or
used therein, for the purpose of gaming, or keeping in the same a bawdyhouse,
brothel, or common gaming house, the lease or agreement for letting such house or
building shall become void, and the lessor may enter on the premises so let, and shall
have the same remedies for the recovery thereof as in the case of a tenant holding
over his term."
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New Jersey Stat. Ann. 846.8-8 ~ "if the lessee of any dwelling house or other
premises situate in this state shall use the same for purposes of prostitution or
assignation, the lease or agreement for letting the same shall enter thereupon become
immediately void, and the landlord may enter thereon, and shall have the same
remedies to recover possession as are given by lawwhen a tenant holds over after the
expiration of his lease.”

Utah Code Ann. 832A-13-6(6) - "ifany tenant of any premises uses the same
or any part thereof in maintaining a common nuisance ..., or knowingly permits use
by another, the lease s rendered void, and the right to possession reverts to the
owner or lessor],] who isentitled to the remedy provided by law for forcible detention
of the premises."

Termination at landlord 3 option:

Oregon Rev. Stat. §91.240(3) — "any person letting or renting any room,
building, or place mentioned in [0.R.S.8 91.240(1)] which isat any time used by the
lessee or occupant thereof, or any other person with the knowledge or consent of the
lessee or occupant, for gambling purposes, upon discovery thereof, may avoid and
terminate such lease or contract of occupancy, and recover immediate possession of
such building or other place by an action at law for that purpose ...

Rev. Code of Washington 84.24.080 - "ttshall be lawful for any person letting
or renting any house, room, shop, or other buildingwhatsoever ... which gall, at any
time, be used by the lessee or occupant thereof, or any other person, with his
knowledge or consent, for gambling purposes, upon discovery thereof, to avoid or
terminate such lease, and to recover immediate possession of the premises by an
action at law for that purpose.”

6. Automatic termination of lease, or termination of the lease at the landlord3
option, but mandating that the landlord serve a notice to quit on the tenant:

Automatic termination of the lease:

California Code of Civil Procedure 8§1161(4) - "any tenant. . . assigning or
subletting or committing waste upon the demised premises, contrary to the conditions
or covenants of his lease, or maintaining, committing, or permitting the maintenance
or commission of a nuisance upon the demised premises ... thereby terminates the
lease, and the landlord, or his successor in estate, shall upon service of three days ~
notice to quit upon the person or persons In possession, be entitled to restitution of
possession In such demised premises .... "
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Termination at landlord's option:
Nevada Rev. Stat. Ann. 840.2514 — "a tenant of real property or a mobile
home ... isquilty of unlawful detainer when he:

(4) sauffers[,] permits[,] or maintains on or about the premises any
nuisance;

and remains In possession after service upon him of 3 days *hotice to quit.

L 4

An amendment extending the authority of proposed A? 34.03.222 to tenancies other
than tenancies in dwelling units covered by the Uniform Residential Landlord and
Tenant Act isenclosed.

JBCdmb
91-013.1mb
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DEPARTMENT OF LAW

CRIMINAL DIVISION

March 5, 1991

The Honorable Fat Pourchot
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Re: SB 35

Dear Senator Pourchot:

WALTER J. HICKEL. GOVERNOR

REPLY TO

'ifCRIMINAL DIVISION CENTRAL OFFICE
P.O. BOX KC
JUNEAU, ALASKA 99811-0310
PHONE: (907) 465-3428

Z OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE. SUITE 318
ANCHORAGE. ALASKA 99501-5993
PHONE: (907) 279-7424

You have inquired through staff whether the Department of
Law uses the nuisance abatement procedures set out in AS 09.50.170
and, thus, whether our practices would be affected bv an amendment
to this statute. AS 09.50.170 et seq. authorize' the attorney
general to initiate legal proceedings to abate the nuisances

created by "places used for immoral acts."

o ~Any such abatement procedures would be undertaken by the
civil division of the Department of Law, rather than by the
criminal division. | have conferred with Assistant Attorney
General Jeff Bush on behalf of the civil division and he advises me

that the department currently does not utilize

these procedures.

Accordingly,tthe department would not be affected by any amendment
atu

to the s es.

Thank you for inquiring. If you

quest
contact us.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By:

MOK:ma

_ have any further
lons that we may be able to answer, please do not hesitate to

N N

Assistant [Attorney General
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MEMORANDUM December 28, 1990
SUBJECT: Landlord’s remedies (Work order 7-0368A) -
TO: R%presentative R s
ATTN: Mel Krogseng

f*
¢ FROM: Jack Chenoweth
Legislative Co

This is by V\_/aY of response to your request for an overview of the operation of the
state’s forcible entry and detainer statutes as a remedy for landlords to regain
Po_ssessmn of rental premises. Involving two sometimes inconsistent sets of statutes,
his is a somewhat complicated area of law.. We agreed that, before drafting any
amendments or changes to the forcible entr?/ and detainer statutes, | would prepare
a summary of the current law governing the fandlord’s removal of tenants from rental

premises.  Your request was apparently prompted in part by a request to make
available to landlords a more expedient eviction remedy.

FORCIBLE ENTRY AND DETAINER DEFINED:

"Forcible entry and detainer" is a civil remedy that governs the eviction or removal
of tenants from rental premises. The applicable statutes are to be found in
AS 09.45.060 - 09.45.160. As a general rule, the remedy most commonly applies in
those instances in which a tenant has failed to pay rent when due under the rental
agreement, AS 09.45.090(1), or when the landlord has given the tenant notice to quit
and the tenant fails to do So, AS 09.45.090(2).

LIMITATIONS ON USE OF FORCIBLE ENTRY AND DETAINER ACTION:

The forcible entry and detainer remedy does not apply in a vacuum. Alongside the
forcible entry and detainer remedy, the state’s Uniform Residential Landlord and
Tenant Act, AS 34.03, sets out rights and remedies aggllcable to both residential
landlords and tenants. In McCall v. Fickes. 556 P.2d 535 (Alaska 1976), the court
determined that the statutory provisions of the forcible entry and detainer remedy
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might be used "where they do not conflict with the Uniform [Residential Landlord
and Tenant] Act," thereby setting the Uniform Act as a limitation on the civil remedy.
Taking the Uniform Act and the cml remedy together, then, forcible entry and
detainer istypically available to assert and establish the landlord 3 right to possession
under circumstances giving rise to the right of possession under either AS 09.45.060 -
09.45.160 or AS 34.03. The remedy isavailable in the event the tenant fails to pay
rentwhen due-particularly when, under a month-to-month tenancy, the tenant fails

to pay rent in full in advance-but continues to hold over in possession of the rented
premises.

TERMINATION OF TENANCY THROUGH FORCIBLE ENTRY AND
DETAINER:

The forcible entry and detainer statute sets out time periods that, after notice has
been given to the tenant by the landlord, determine when the tenancy ends.

Each of the two principal instances inwhich the forcible entry and detainer remedy
is available to evict the tenant requires written notice given at least 10 days prior to
initiating the forcible entry and detainer action. The first involves unpaid rent: Ifa
tenant has failed to pay rent when due under the rental agreement and eviction is
sought under AS 09.45.090(1), the paragraph allows use of the action to recover
possession only upon 10 days ®emand made inwriting for the possession. * If, in
different circumstances, the landlord gives the tenant notice to quit and the tenant
fails to do so and eviction is sought under AS 09.45.090(2), then AS 09.45.100 and
09.45.110, setting out the requirements for a notice to quit, direct that the notice to
quit be Inwriting and served at least 10 days before the action. 2/

U Ten days “hotice isalso required by applicable provisions of the Uniform
Residential Landlord and Tenant Act when rent remains unpaid when due:

Ifrent isunpaid when due and the tenant falls to pay rent
within ten days after written notice by the landlord of nonpayment
and the intention to terminate the rental agreement if the rent is
not paid within that period of time, the tenancy terminates..., and
the landlord may terminate the rental agreement and immediately
recover possession of the rental unit;

AS 34.03.220(b) (Emphasis added.)

% Similarly, ten days 7notice is also required in instances in which the
landlord gives the tenant nou®ce to quit under the Uniform Residential Landlord and
Tenant Act. Under AS 34.03.290(c),

If [a] tenant remains in possession [of rented premises]
(continued...)
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When compared to the same or substantially similar notice requirements for
termination of tenancy found in the forcible entry and detainer, unlawful detainer, or
similar remedial statutes in other jurisdictions, the ten day notice requirement of
Alaska law provides the tenant with a comparatively long notice period. Of the other
12 western states, for example, the notice requirements applicable to use of the

detainer remedy in the event of tenant S failure to pay rent when due have been set
at either three * or five  days.

JUDICIAL PROCEEDINGS UNDER THE FORCIBLE®"™ ENTRY AND
DETAINER STATUTE:

Having received sufficient notice of termination of the tenancy, iIf the tenant
thereafter refuses to leave the rented premises within the time allowed, the landlord
may begin the process of obtaining the tenant3 eviction by filing an action and

A(...continued)

without the landlord’s consent after the expiration of the term of

the rental agreement or after its tetmination, the landlord may bring
an action for possession. . ..

and under AS 34.03.270,
t

~ If[a] rental agreement is terminated, the landlord may have
a claim for possession and for rent and a separate claim for actual
damages for breach of the rental agreement.

In McCall v. Fickes. 556 P.2d 535 (Alaska 1976), the court concluded that the
forcible entry and detainer remedy was available to a landlord as the "action for
possession* Identified in AS 34.03.290(c), thereby implying the application of the ten

day notice period of the forcible entry and detainer statute for evictions of tenants
in these circumstances.

Three days' required notice by the landlord to the tenant is provided for
under the laws of California (Cal. Code of Civ. Proc. § 1161(2) and (3)), Colorado
(Colo. Rev. Stat § 13-40-104(d)), Idaho (ldaho Code § 6-303(2)-(4)), Montana
(Montana Code Ann. § 70-27-108(2)), New Mexico (N. Mex. Stat Ann. §47-8-33(A)
and (B)(3 days’ notice for failure to pay rent, but 7 days for other circumstances),
Oregon (Ore. Rev. Stat. 88 90.405(2) and 105.115(2)(a)), Utah (Utah Code Ann. §

78-36-3(1)(a)), Washington (Rev. Code Wash.1l 59.12.030(3)), and Wyoming (Wyo.
Stau8§ 1-21-1002(a)(l) and 1003).

y Five days' required notice by the landlord to the tenant is provided for
under the laws of Arizona (Arizona Rev. Stat. § 12-1173(2)-(4)), Hawaii (Hawaii
Eie?\)/). Stat. 5 521*68(a)(5 business days’ notice), and Nevada (Nev. Rev. Stat. § 40.-

53).
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serving summons. Under AS 09.45.120, "'[s]ummons ... shall be served not less than
two nor more than four days before the date of trial.” The applicable court rule,
Civil Rule 85, contains parallel provisions on time of service and, additionally, directs
that ""the date set for trial shall be not more than 15 days from the date of filing of
the complaint unless otherwise ordered by the court." *

CONCLUSION:

My review suggests that, to provide a more expedient remedy, you may profitably
consider reducing, from ten to, say, three or five days the period between the giving
of written notice of termination of tenancy and the commencement of the forcible
entry and detainer action. A reduction to a period of three to five days would bring
Alaska law in this regard into line with the time allowed by other western states.
Moreover, as with the Nevada statute cited, the period of the time reduction might

vary from, for example, three days for notice of tenancy due to nonpayment of rent
to five days for other circumstances.

Iwould not recommend a change in the minimal period between landlord 3 service

& Alaska 3 two-to-four day window period allowed for the landlord 3service

,of summons on the tenant prior to trial compares favorably to like requirements of

11 other western states-Hawaii 3 service of summons =requirement is set by court
rule, not available in the Legal Services Division 3 library:

Arizona (at least two days before the return date™), Ariz. Rev. Stat. § 12-
1175(C);

California ("within five days, including Saturdays and Sundays but excluding
all other judicial holidays'), CaL Code of Civ. Proc. § 1167;

Colorado (at least fivedays before the day for appearance'), Colo. Rev. Stat.
§ 13-40-112;

Idaho ('not less than five days before the day of trial appointed by the
court'), Idaho Code § 6-311(5);

Montana (at least four days before the return day designated [in the
summons]"), Montana Code Ann. § 70-27-114(2);

Nevada (service requirements are generally set by court rule with a 20 day
minimum, however, by law "[judicial officers] may shorten the time withinwhich the
defendant shall be required to appear and defend [an unlawful detainer] action™),
Nev. Rev. StatS 40.300(2);

New Mexico (“trial... shall be not less than seven nor more,than ten days
after the service of summons™), N. Mex. Stat Ann. § 47-8-43;

Oregon (6 days mInimuml.Ore. Rev. Stat. § 105.135;

Utah ("[defendant 3 required appearance to be] not less than three or more
than 20 days from date of service [of summons]"), Utah Code Ann. § 78-36-8;

Washington ("[trial to be] not less than sixnor more than 12 davs from date
of service™), Rev. Code Wash. § 59.12.070;

Wyoming (hot less than three nor more than 12 davs before the date of trial
set by the [court]™), Wvo. Stat. § 1-21-1004.
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of summons on the tenant and the date of trial on the complaint. Alaska 3 existing

two-to-four day requirement isshorter than the similar time period provided inother
Jurisdictions.

When we spoke, you mentioned a "mediation” or “arbitration” option. Washington
state law provides both. A copy of the applicable provisions are included. As you
can see from the enclosed, use of mediation or arbitration is permissible, not
mandatory, and arbitration isnot available in "'[a]ny situationwhere court action has
been started by either landlord or tenant to enforce rights under [Rev. Code Wash.
58.18]," including "[a]ny unlawful detainer action.” 1 also have to question whether
mediation or arbitration would have any real applicabilitywhen the sole question Is

whether a tenant has timely paid rent in full when due. Sall, ifyou want to explore
this option, please advise.

Hope this helps.

JCZ(I]C
90-104.glc
t

Enclosure
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MEMORANDUM
T0: Al Senators /)\y DATE: April 18, 1991

FR:  Senator Pat Pourchol

RE  Response to April 4 Clocksin letter objecting to SB 35
(Landlord/Tenant legislation)

For _mur information, I've attached a copy of a response from Legal
Services to Don Clocksin's April 4 letter which he sent to you
regarding his concerns with provisions contained in SB 35 relating
to eviction of tenants for nonpayment of rent and for certain alcohol
and drug activities.

Recognizing the need to revise the referenced statutes to clarify and
remove existing ambiguities, | have requested the Code Revision
Commission to undertake this project during the interinm.
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STATE OF ALASKA
P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Strest
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mai | Stop 3101
MEMORANDUM April 13, 1991
SUBJECT: Don Clocksin3 April 4 letter objecting to
Senate Bill 35
T0O: Senator Pat Pourchot
FROM: Jack Chenc
Legislative

Your staff provided me a copy of Don Clocksing recent letter and solicited my
comments.

The reduction of the ten-day notice to five days in the event of non-payment of rent
isa policy decision of the Alaska legislature. As was noted in the course of the hill 3
consideration, among western states, Alaska alone provides for 10 days *hotice. The
statutes of all of the rest authorize commencement of FED or similar proceedings for
nonpayment of rent on as little as three or five days Totice. Moreover, Doug Baily,
responding to an objection that five days “notice may not be sufficient in cases
involving tenancies in rural Alaska where mail service can often be sporadic, pointed
out that the tenant 3 actual receipt of notice would not seem to be required: the
statute (setout as AS 09.45.100(3) inCSSB 35 (Jud)) only makes a reference to the
landlord § sending notice by mail; it doesn Tdepend on the notice3 receipt. The
current notice provisions are not without fault, but reducing the amount of notice
required to five days in the event of non-payment of rent would not seem to be out
of line with what i1scommonly being done elsewhere.

At the bottom of page 2, Don voices objection to a tenant$ suffering possible
eviction because of the illegal conduct of others "not under their control,” and
questions the use of the summary proceeding authorized by the FED action to secure
eviction in those situations before the underlying criminal action is resolved. In
response to the first objection, letme pointout that CSSB 35 (Judiciary) provides for
eviction of a tenant engaged in illegal activity involving alcoholic beverages or
controlled substances, or the tenant 3 "knowingly permitting] others in the premises
to engage inone or more of those activities ..." (AS 34.03.120(b), p- 6, lines 12,13).
The tenant 3 control of the premises is not compromised by that provision. If the
tenant has knowledge of the activity, AS 34.03.120 may serve as the basis foran FED
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action under AS 09.45.090(1)(B). On the second point, Don is correct in the
conclusion he reaches: unless the tenant pleads guilty at arraignment, the FED
action, a cvil remedy, would likely precede any significant activity taken on disposing
of the criminal charge in the criminal process and itis, as he concludes, likely that an
order of eviction may be entered before the criminal charge is finally resolved. But
my recollection is that the objection was earlier considered, in the context of
substituting “'conviction™ for “arrest" and the committee adopted instead the language
now set out in bill section 17 of the current CS: the tenant3 being engaged In "a
violation of [a specific statute].” You and your colleagues should understand that the
court may be asked to pin down just exactly when "a violation" of the statute occurs.
If the court concludes that there is no violation short of a conviction, then the
conviction--on a guilty plea or on entry of judgment following a trial before a jury or
a judge-wili always precede eviction. If the court concludes otherwise, the FED
action will almost surely occur first. (The handing of this topic by the City of Seattle
issummarily discussed in the footnote at the last page of my February 5 memo.)

The nuisance "twist'-the changes made to AS 09.50-is hardly original with us. Itis,
as you well know, derived from a California precedent that was in turn based on a
civil action of the same kind-nuisances inred light districts-as the Alaska statute that
iIsamended and extended in this bill. Jeannie Larson of your staff provided me with
a report summarizing one California community 3 successful use of the statute to
clean out a known crack house when other attempts and initiatives to eliminate drug
activities had failed.

Don Fassertion concerning use of reputation evidence would seem to be undercut by
our reliance on a court rule, Evidence Rule 405, that permits admission of reputation
evidence under certain conditions and authorizes cross-examination of parties offering
that testimony or evidence. Our mention of reputation evidence in this bill follows
that precedent and, while 1tdoes set aside the 1928 trial court decision, the courtwill
apply the standard otherwise applicable to introduction and use of reputation
evidence.

On the issue of court rule changes Don S letter doesn T identify specific rules affected
by the changes, so Il not prepared to respond on point. Sall, the legislature has
latitude to make substantive changes that affect court rules that may not require
court rule change treatment under article 1V, section 15.

I can Tspeak to matters of fiscal impact and necessity.

Finally, since my fingerprints are on the documents, Iam somewhat sympathetic to
Don 8 conclusion about the difficulty In understanding the draft (“"The Bill Is
Incomprehensible.’). The forcible entry and detainer provisions and the nuisance law
date from territorial days and, from a drafting perspective, are terrible products to
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have to amend in a piecemeal fashion as has been proposed here. The Uniform
Residential Landlord-Tenant Act, the more recent addition to the body of Alaska
law, Isa significant improvement, but amending that Act is not without its share of
problems. The changes made to all~the need to try to tie them all together into one
cohesive package~was not easy. The evidence of that, 1 think, isthe labors that your
staff and | performed in trying to provide information as to how this all would fit

together. With all the time and attention given, there were stll some unanswered
questions.

In the course of the committee proceedings on the bill, Imade reference to a fifteen-
year old law review article that Don authored in which he cites the continuing
inconsistencies between the FED proceedings and the URL-T Act, and suggests that
they need to be better harmonized. Iagree. Unfortunately, that was not the goal of
this drafting assignment. Meshing the two isstll a task that should be done.

Whether or not the bill drafting was done competently, I understand the objection
but respectfully suggest that, until the FED and nuisance provisions are comprehen-
sively revised and until the FED and URL-TA provisions are better harmonized,
draftingamendments that interrelate these three areas of lawwill be difficult-difficult

to fashion and especially difficult to explain to laymen not readily familiar with their
provisions.

Thanks, 1 think, for the opportunity to read the critical reviews and to respond.

JBC: Imb
91-117.1mb
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MEMORANDUM

TO: Representative®Pinkelstein, Chair,
Labor and Copmerc® Committee

FROM: Don Clocksii
DATE; May 15, 1991°

SUBJECT: senate Bill 35—"Landlord/Tenant
1

Accompanying this FAX are (1) a memo to your committee members
on this bill; (2) a copy of my April 4 memo to Senator Pourchot;
and (3) a copy of a pamphlet written to assist landlords and
tenants in understanding the Landlord-Tenant Law. Although this
pamphlet is not current, it is an example of how we can; educate
landlords and tenants as to their rights and responsibilities.

Could you have your staff copy and distribute these; to each

committee member? !
|

Thanks.
Post-It *brand tax transmittal memo 7671 *»p*occ »2 0
D04t iavo1eaazs . fIM sl~r,'n "Th*Qlod& hi
Fax No.© 465-4954 ' pjaffotfi Pkft idtcch >'1
Idler tPh't/W.V.C(\vm dL u 2N 7-xa, h
2.'T4-X 040
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MEMORANDUM

House Labor and Commerce Committee Members

TO:
FROM: Don Clocksin
DATE: May 15, 1991

Relating to Landlords and. Tenants

SUBJECT:  S&rL&Eg Bill 35
(HEARING TODAY)

are sick, I will be unable to

Because two of my children
testify at tonight"s hearing on SB 35 - tha landlord/tenant bill.

have an opportunity at, a later

I want to testify, and hope 1 will

date.

Attached is a letter I sent to Senator Pourchot criticizing
his bill. The criticisms are still valid. In addition, 1in case |
cannot testify in person, here are a few comments.

1. Reduced Notice is Impractical: The bill reduces from 10
to 5 days the notice a landlord roust give to a tenant who is behind
in rent. This notice can either be sent by certified mail (3 days
added) or left at the premises. That notice period 1is too short.

rent often

need money from the State or BIA to pay
The Anchorage Public Assistance office
in time it

Tenants who
it in five days.

cannot get
it would be difficult to provide rent checks

indicates



the notice is reduced to five days. Furthermore, tenants who are
absent when the notice 1is posted on their door may be terminated
with na actual notice. Tenants in rural areas may not even receive
a certified letter within the eight days allowed (time i3 measured
from mailing, not receipt). Finally, the proof of receipt for
certified mail ("green card”) often will not be returned by the
post office to the sender until well past the deadline for holding
a trial (2-4 days). I checked with the Eastchester Post Office
(Fairview Neighborhood) and was told it could take five days or
more for a sender to get the green card back.

2. Changing "ftgregt” to “Violation’” is Not The Answer:

The original bill was criticized because it allowed
tenants to he evicted based upon an arrest for a drug or alcohol-
related offense. The Senate changed it to allow eviction upon a
"violation".  No one knows if that means eviction prior to a
criminal conviction or afterwards. Jack Chenoweth admits as much
in his May 13 memorandum.  The Senate amendment avoids the
question. If it feels this bill should be passed, this committee
should amend it to delete "violation" and insert "conviction",

3. Ifr-t-Elscal Impact la Real: AS 44 .23.020(b) (8) requires
the Attorney General to prepare a pamphlet on revisions of the
landlord-tenant law. Such a pamphlet will be necessary if this
bill passes, particularly in light of the bill's complexit)ll. To ray
knowledge, the Department of Law has not submitted a fiscal note.

This bill must go to the Finance Committee, not hecause to do

MEMORANDUM - HOUSE LABOR AND
(FZ)Q%\I/I%/IERCE COMMITTEE MEMBERS
]



so is a clever strategy by its opponents, but because the law
requires it.

4. Reputation And Nuisance: This bill allows a tenant to be
evicted based solely on rumor 1in the community as to his/her
character. see Section 9. Jack Chenowath says this is okay
because it"s already authorized by a court rule (Evidence Rule
405) . However, that rule does not allow reputation evidence to
prove commission of an act - this bill does. The law should not
allow community opinions as to someone®s character to be "proof"
the person sold drugs or after-hours liquor.

5. There Are Other Alternative*; No one wants a crack house
or after-hours bar 1in his/her neighborhood. And no one wants to
deny landlords the tools to regain their property from deadbeats.
But the tools currently exist, and this bill"s denial of the rights
of non-deadbeats 1s not necessary.

I am willing to work with you to look for better remedies to
clean up our neighborhoods. We can also educate landlords and
tenants as to their rights and obligations, and how to proceed when
there are problems.

This bill 1s not the answer.

DC:dkm\30143120.mmo

MEMORANDUM - HOUSEI AftOtt AND
E,gl\lﬁ%ﬂERCE COMMITTEE MEMBERS



linl »m A AA-WW

WAGSTAFF, POPE & CLOCKSIN

Lawyers

Robert H. Wigstiff ” S
Douglgs Pcpeg Affiliated with;
Don Clocksm
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April 4, 1991

Senator Pat Pourchot
Room 504, Capitol Building
P.O. Box "V"

Juneau, Alaska 99811

Re: SftPflfci Bill

our Eile 'No.  3014.31
Dear Senator Pourchot:

| recently sent you a letter criticizing ){our Senate Bill 35.
For your conveénience, a copy is attached to th's letter. since
then "1 have had the opportunity to reviewthe Ju* ciary Committee
Substitute and to speak with ycur staff about the bill. The
substitute alters several “provisions, but is still very
objectionable. In fact, for reasons | will discuss, the substitute
is “even worse than the original bill. The ACLU has chosen to
submit separate testimony, and this letter is submitted by me on nmy
own behalf and on behalf of the thousand of tenants who live in
downtown Anchorage.

1. Tha Bill. V.iolatea®Constltutional Principles.

| believe there are some important principles imbedded in our
constitution, even if they mayr notappear in any _ court
interpretation of that document. hose include -che” right **
adequate, actual notice before the courts take awa%/ an important
right, like housing. They also include the right not to be treated
ditferently than others "based upon one's race, Sex Qr economic
status, and the right not to be punished for something without
proof the "something" actually occurred.

This bill violates all three principles.

First, it reduces the notice required before eviction to
almost meaninglessness. Under current law a tenant who does not
pay rent whan due must received a ten-day notice to pay rent or
vacate. If the rent is not paid in that ten-day period, and the
tenant does not leave, the tenancy is terminated and another ten-
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day notice to quit must be provided without the option of payln_%.
| the tenant still doesn't leave, the landlord may file a lawsuit,
and can %et a trial within two to four days after the tenant ?ets
notice of the suit. A tenant being evicted for a problem other
than non-payment of rent musu receive a notice to cure the problem
in ten days or vacate in 20 days. For a second offense, the
tenancy can be terminated with ton day's notice, giving the tenant
no choice ;to cure the violation. The ten day notice to quit and
the lawsuit procedures are the same.

These tp_rocedure_s would be ch_an?ed by reducing the notice from
20 days to five or eight days, (in fact, through a drafting error,
one could argue that as notice 'is required before suing a tenant
for eviction for non-payment of rent.) since the bill eliminates
the obligation to give notice by registered or certified mail,
there is no assurance that tenants will get actual notice that
their rent is unpaid and they have to leave. Even if they do get
actual notice, five days is 3|mPIy not a reasonable period of time
to respond. Please remember that there are many circumstances
where the rent has actually been paid, or where a reasonable notice
will result in payment without further action. These changes
éargelty foreclose "amicable resolution of these types of rent
isputes.

Second, this bill treats tenants as second class citizens.
Home-owners who don't make their payments have much more liberal
time periods than these. The fact "that much greater numbers of
minorities, women, and low-income citizens rent than own their
homes means the effect of these changes falls dls?roportlonatel on
those qroups. As | said in my March 27th letter, when this
legislation was enacted in 1974 it was a careful compromise between
the needs of landlords to protect their investment and the needs of
tenants to avoid being precipitously and unfairly thrown out of
their homes. These changes clearly ‘favor the property-owner.

~ Third, tenants will suffer from government publication of
their arrest for alcohol or drug crimes hefore there has bean any
determination the crime has been committed. Tenants will also
suffer because they - and their families - will be evicted for the
conduct of others ‘not under their control. Finally, tenants will
suffer Dbecause they will be evicted Dbefore they have the
opportunity to defend themselves on the criminal charges. | note
that in his Position Paper, Commissioner Burton says CSSB 35 allows
property owners to evict arrested drug.and alcohol violators. |
agree, ‘your staff's protestions to thée contrary notwithstanding.

This bill will require tenants to defend themselves from
allegations that they violated the alcohol or drug laws with only
a few days' notice. ithin two to four days after receiving notice

of ar. eviction lawsuit, the tenant will Have to be preparéd to go
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to trial on those charges. The summary eviction procedure was not
intended to Browde a forum for such complicated .issues. The
result will be that an order of eviction will quite likely be
issued before the criminal charges are finally reGOlved.

2. The Bill Is Incomprehensible.

| spent eight ){)e_ars as a legislative lobbyist and six years as
a legislator. %/r)ra ility to read and digest a bill is betfer than
roost, particularly a _bill relating to “landlord-tenant law.
helped write the original law in 1973-74). After several hours of
trying | _do not understand portions of this bill. since the
subject .is not é)_artlcularly complicated, there can only two
explanations. ither the” bill ‘drafting has not been” done

competently or there is a deliberate effort to write a bill which
IS not understandable by the general public.

A normal citizen can't understand this bill, and no bill
should aver be passed that a normal citizen can't understand.

3. The Nuisance Statute.

In a clever twist, tha proponents of this legislation have
found a way landlords can ignore the procedural requirements of AS
34.03. and AS 09.45.060-.160. All they need to do is sue to abate
the tenant's dwelling as a nuisance based upon its use as a "crack
house" or a bootlegging operation. That way no one needs to prove
the illegal conduct by evidence beyond a reasonable doubt, as would
be necessary if a criminal charge were filed. Tha bill does not
require a criminal conviction before winning a nuisance action.
The attractiveness of this new remed¥ Is increased by the fact the
landlord doesn't even have to show the tenant was at fault. The
conduct of any person in the dwelling can be enough to declare it
a nuisance.

The bill makes this remedy even easier by providing that, the
landlord can get the dwelling declared a nuisance based solely upon
"evidence of reputation within a community." He or she doesn't
even have to prove the tenant did anything wrong - only that the
tenant's neighbors think 30. This embellishment overturns the rule
that has been in effect in Alaska since 1928 - that the neighbors'
perception as to whether a dwelllnlg IS a nuisance is not enough to
make It a nuisance. U.S. v. Rex Hotels. 8 Alaska 21 (1928).

Finally, this new remed){ Is particularly attractive to
landlords since .it might put a tenant in *a|l for up to six months
If the tenant tries to staa/ in his home after a nuisance abatement
order i1s issued. See AS 09.50.200-.210.
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| cannot adequately express the disgust | feel over anyone who
would attempt to use this archaic and draconian remedy” in the
landlord-tenant relationship.

4. frul.s._chflnqgg-

_ Section 09.45.125 grants the court _the authority to
simultaneously enter an order to vacate and issue an order to a
peace officer to forcibly remove the tenant. | believe this
affects a matter of court procedure.

Section_ 09.45.100 also appears to alter current court
Procedure. Therefore, this Section of the legislation requires a
wo-thirds vote. See Alaska Constitution, Arficle IV, Section 15.

5. Fiscal Impact.

| have reviewed several position papers and fiscal notes on
both versions of SB35. AIl the fiscal notes are zero. Tha Public
Safety analysis indicates about 300 _hours of increased work Per
ear, plus supplies, postage, etc. This analysis admits that the
i1l will cause a fiscal impact. The Court System fiscal note is
faulty because it does not recognize the increased number of
eviction cases filed (when the notice period is shortened, the
numper of informally resolved cases will go down) nor does it
realize the effect of a revitalized nuisance statute.

But most importantly, the agency which will suffer the most

obvious fiscal impact hds not even submitted a fiscal note. AS
44.23.020§b)(8)_ requires the Department of Law to prepare . a
handbook describing the landlord-tenant law. The ﬁassage_of this
bill will necessitate a new version of that handbook, particularly
in light of the complicated provisions. Since the preparation of
that "handbook inevitably will cost money, a Finance Committee
referral is required.

6. The Bill..Is Hot Necessary.

It must be emphasized that this bill is not necessar%/. Alaska
law provides powerful remedies for landlords - abbreviafted notice
requirements and a speedy eviction procedure combined with a
cooperative judicial system. Do not let landlords tell you the law
does not allow them to evict "bad" tenants. The tools are there
for the landlords and lawyers who know how to use them. :

7. conclusion,
This bill should not pass.. It is technically defective. It

constitutes a move away from enlightened landlord-tenant law, which
recognized that the rfights of both parties deserve respect and
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protection. It will increase horaelessneea, since it will summarily
remove families from their homes, often for events which are not
their fault, It violates important principles which are the
foundations of our system of justice - due process, equal
treatment, and punishment only on proof of misconduct. Finally it
will destroy a carefully crafted legislative compromise that *has
Iast.e for “seventeen years, and open old wounds and cause new
egilslative wars.

ThanJc you for the opportunity to communicate with you on this

Don Clocksin

0C:dbB\30]4)I0t.iM

cc:  AIll members of the Senate
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INTRODUCTION

On March 16.1974. tha Governor signed an ImBo_rtant now law which
affects landlords and tenants, fl youl are in é)u lic hou?mg or rent a
house, apartment, mobile home, or mobile hame space lor Tesidential
purposes, this Jaw applies to yoi/t Become familiar with aour newrights
and responsibilities. 'You will be bettor able to @v0ICl or so/ve your

landlord-tenant problems.

\yVhen?d th |aw Irom tha d xt paid rent aft
OU are covere new |aw Irom tha day you next paid rent after
March 19, 1974 ?L)J/sua?ly ri? 1%and ifyou eXI_OPnonthR/ or weekly. If
ou signed a taase bafore March 19,1974, inwhichyou promise toStay
formorethan amonth, youwill potbe coveredbytha new law until that
ease expires or Is renegotiated.

“  NOr Covered = - _ _
L Residency in an Institution (school dorm, jail, hospital, nursing
ome, eft.) _ _
%. Hot%ls, motels end transient housing
. Condominiums

_ 4. Llva-in employment,

I. 6. Agricultural tenancies
6. Occupancy under a contract of sale

. 1. Fraternal Or Social organizations

.Soma terms are used rather loosely in this booklet. "Landlord,” (or
(q(stanca, generally meins the owner O his manager Qr'rental agent.
“Your piece," "awelling." "unit," "property,” and “‘premises* generally
refer t0 your rental, whether it Is a house, apartment, mobile home, or

mobile home space.

MOVING IN

change your mind? .
Once you've sprood lorent a %Iace have given ihe landjgrd.eliSIpatio!
the deposit and rani money, then don't move In, you mr%y not be able to
have all your money retufned. 11 this haPpens on a monlh to month
agreement (written O oral) you may have to pay for one month’s tent or
rant on a day to day basis uritil someone else rents the Place whichever
IS less. IFB/IOU S|gn(ﬁi a lease, you mag owe rent until the fandlord it-

rents tha place or the lease period ends, whichever Is loss.

1



EXCEPTION: Ifthe landlord lied toyou about tho placo or deceived ){ou
by not telling you about important problems (tor instance, no heat, the
building is condemned, etc.) you should get all your money back. In
Fddltlon, you could sue forfraud, if this situation comas up, see a

anyer,

|II_egaI discrimination

It is Megal for landlords to refusa t? rent to someone b(?cfaase ?fsex,

race, refigion, nationa orlfglr] or color.. Local, state, and federal laws
protect agamst this type 0 dlscnmmatl?n.

It 13 unlik Ie/ thot a landlord will, 0 elnl}/_ refuse to rent to someone
because of $ex, race, religion, national ofigin or color, . There are some
indications that a landlord’Is practicing dlscrlmlnatlgsn irVrontingwhen:

. fhe agartment nyou catlod about Is "suddenly” taken.when the

landlord sees you 117 person. _
* 3 place you've been told was "rented" remains vacant

Sivi Qreurr?{g or deposit Is much highetrthan advertised or charged for
« rules will be different for you than others In the same apartment

hause or court (for example, others have peis. but youcannot. However,

a Iandl?rd may decidg to allow no more ge:s—bu he musi stick tothe

new rule as far as dllinew tenants are concerned). **

Everyone should have a free choice about where they He, andthateare
ways of fighting discriminatory practices legally. if you feel you have ¢
beén dlﬁcrla naéF against end want to do"something abouit It

In tho ntact*

ICo
HUMAN RELATIONS COMMISSION
326 E Third Street
phone: 272-2525. ext. 342

Inthe FairankS area contact:

STATE HUMAN RIGHTS COMMISSION
602 Barnette, Room 162
phone; 452*1661

lor inAladk@contact: ~ *
STATE HUMAN RIGHTS COMMISSION

A
467 ArcHe-Blvd: - Anchorage ‘
»jwogo: 514—4%’82 ot o

Creck you fo lsing I '
Junead and Xetchikan™ 1
lor new oltice location and phone number*.

Vit we

S
* % 'Aucther course you may wish to take is a lawsuit in Stale or Federal
... N court In this case you would probably want to find an altgrney

* experienced Inthis area of the law. Agood source of information is thd

[American Givil Liberties Union (ACLU).

disclosure | |

The law sa%t that someone must he responsible for such things, os
decisions about maintenance, repairs, collecting, rent and recelving
.notices, from tenants or the court. Itis nowa requirement that whan a
Tenant moves in, he/she must be told who tha owner is (lor_ who the
rownor wants his/her agent to be). This Inlormation must include a

ename and address, be In'writing, énd kept up-to-date.

If this Information Isnor provided, whoever made the rental agreement
with you or receives your rent becomes the legally responsible person.
, When you ora required 10 give a written notice Or want to sue:
.1.“contact tha owner Or his/her agent. or
2.. i that Information was never officially given to you, contact the
. parson who made tha original agreement or tékes your rent.



= — WHILE RENTING====
aying rent

on atenant moves In, tha tima. pIaca and mothod Olrent coIIectron IS
somctimos not mantlonod, First, the landlord Ish required, to ask
. hrs/hertenants each month fgrthorrrent beforet]e%/ore re urred to
pay It Alime and place should be agreed upon whon you. move In, (
examplo. at the aoartment onthe frrstofoechmonfh% fthis matte- was
never discussed., then It Is assumed by the new law that the rent will bo
collected at your dwelling. ffyou rentmonthly, the rent is due every 30
days, unless othenrvrse a%reed s0 Ifyoumovedinonthe slhrent Isdue
on'the 8l of each mont

deposits,p repard rent *i

V\/hen you move |n you will undoubtedly have to pay some kind of
deposrt and often thé lost month's rent, as well as your first month's
rent. Deposits are oftencollecled for pets.ctesning. children or security.
The_ new law requires that the total' amount of money collected at the
beginning of the tenancy for ell deﬁosrt and the [ast month's rent
cannot equal more than two times the monthly rental rate. This is |n
. addition totheIrrstmonthsrent S0, il ou pny 4200amoni ren%t e
» maximum a landlord could re |re wh n you move Inwould
(«2oo-f|rst month's rent $20O=last monli'srent; $200csecurity 2)
deposit an J)repard rent/mrsf be deposited In a trust account ina bank,
savrnctrs and loan assqciation, QI licensed escrow agent. Tho only
exception i where. It is impragtical to bank the mongy, as In arees
without such facilities.

When the deposit is collected, it Isarrroodldeato havetho Ia lprdwr
arff ur receipt what has to be donoto get tha deposil back. gg
any mone you a 1) Al orpartofthe epos
bo ke ou cause damag e dont cave thop ace asclean at ou
found It or owe rent. You cannot be charged for ordinary use of
dwelling. (See MOVING OUT.) Agood way to make sure you and the
Iandlor will remember whot co ndition tho place was In when P/ou
began living there is to mako a list of whal is broken, dirty or fallin
ac%rrt dSHava the landlgrd sign a copy and keep a signed copy for your

When you move out. the landlord has t\/\DV\Betho retth eMour mone
Io ou. IThe/she Iskeepingall or part of tha deposit, a WILENstatemer;
tellin Zouwh he/shelsnotreturnrng thade osit ISREQUIRED! Iti
Important to Insist on recervrngawr Itian statement whan tha landlor

IR S s
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Il you are ranting somo place and the building is sold, there is olten

I* irTiiconfusion as towhich porson, tho old or now landlard, is rosponsrble for
your deposit and prepaid rent money. The original landlord who

- accepted the money Is the person respdnsible for reluming the mone
* 1o you — UNLESS the new owner_ receives the money from your €ld

Iandlord and agrees to the responsrbrlrty of taking caré of it.

rental nqreemen

Ronta reomenls rmay be written or oral. Leasos are rental agreements
which sayyou oromr e to stay a certain length of lime (usually four, six
or twelvé months). If you have a lease, the landlord cannot rarse the
rent, or evictyou unIess you breakpromrses in the lease, ifyou have a
lease but must move, you are iogally responsible for the tent Tor the rest
of tha term. (In orcler to be able [o rent your apartment tosomeone else,

$pa tha rgquirements In the section Called SUBLEASING,)

Ifgental faogrreements cannot; .
ce a tenant to waive any Ie%al rights or, remedies;

2 excuse the landlord from tha responsibility for his/her
negligence;
3. let'tha Iandlord sue tne tenant wrthout notice;

uire tha tenant to pay attorney fees; or
6. a?%w the ndIorcs to alye the te ants ‘personal belongings.

Some common ihIngs appearing Inrental aQrecmonts that you can ask
be removed before you sign are these:

T L.agreeing to let tha landlord come into your place whenever

necessary (see section on PRIVAC
2 agreerngyto ?mmeérate eviction for r?on -payment cf rent (see

section on lhl)
3.4 reern\o that you make_all reE%r'r\s (See sectrons on
lﬁ(m TS and D DUTIES!.
4 ﬁxcjutsrngthaI IandIord aIIIrabrlrtyrncaseo'accrdentsdueto
» - is/her neglect.
giving up ur ngihts tothe deposit (see section on DEPOSITS).
c agreerng 0 pay the landlord's attorney fees.

Some things which Shllda{)pear in your rental agreement are theso:
1, name and address of the landlord ﬁorhrs/heragonr)and tenant.
2. whal isincludedin the rant (heat, ghts waior. phone egc)and
whal is_provided(( dnvewa gar tge parking' space, snow removal
laundry facilities, portion of fawn, storage space, yard upkeep, etc. Also.
« complott st of all furniture and its condlitionis ve |mportant)
-3, total number, of fulf-llma. occypants and pels allowed.
4. list of equipment pronibited (such as snowmo iles, musical

Instruments.-motorcycles, etc.)

V«e
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5 tho rental terms (the doto the rental begins, whether it is a

monih-lo-month egroomonl or term lease, when rent is considered

overdue and a penalty or eviction will be considered, otc.|
6. t%e amOlE)nt ofdeposit and what tis lor (what do you have todoto
L] ° 1 7

el it back). . . :
/ I? a hgt ol the lonolord and tenant repair and malnte{1ance duties
(see tho section on their duilos). ,

rules and regulations

Almost every landlord has rules and requlatlons._ Often these are not
mentioned until alter s tenant moves In or_ until the rule has been
broken. To avoid problems, the new law requires the bndlord to show
hto/her rules end regulations loyou before you commit yourself toe
rental agreement (orat or writter}. You mey discover tjlgryeu do not

agree with them and de(fide nat 10 move In."Tholules and requlations
st be reasonable and specific. Ask the landlord fo cross Out those
that sro not because under the now law he wll not b» able to enforce

Remember that once you have seen tha rules ond move Irv you are
agreeing to live b}/those rules, Acopr¥must ba post-tdsome place el tha
dwelling where it can be easily seen.

Rules must apply to all tenants equallyand fairly. Rules and regulations
cannol be changed without giving you reasonable notice first New
rules be added Orold rales changed if they change your original
agreement e great deal. (Example, if you were allowed tp have a pet
when you moved In. a new rule g&!‘f’ﬂe say that you cami have apot)

subleasing

\When you sign a lease, you are promising to stay for g certain length of
lime (u%uall;%J (our, six o?/twelvelomonths)g.J You a}r’e telling your Ian%lord
that each end"every month, whether you still live in the apartment or
not. you are rosponsibla lor pa mg theTent. Unless the landlord signsa

It's okay with him for'someone else lo move in ifyou move

aper saying It's
g u‘% you)(:agnol just’have someone “take over™* your place.

There are usually only two ways you can get out ol a lease.-
.1 Ifthe landlord Sroaks his/hér peri ofthe bargain {what's written
in the lease) you can terminate your tenancy {move}

2. Get the landlord-to-agree-to-lel you sublease your place.

Under the now lawthe landlord has a ri?ht loask for certain information

aboul the tenants you went tomove Infoyour pleca. He/she can reject

Your choice a/r/)-lor certain reasons, and cannat unreasonablykeapyou
rom subleasing.

The Information tha landlord can ask for INWRITING about the new

« tenant Includes:

'm1. pame, age, and present address,
2. occupation, present employment end name and address
of emg)loyer

3 marital status,
how mBy people wilt live in the apartment,

5. two credit references, and _
6. names and addresses of all landlords of this pOrSON tor the
fast three years.
Once this Information has been givon to your landlord, he/she has 14
days to answer your request. Noanswer within 14 dtys is considered
the same as corisent, so go ahead and sublease, Ifthe answer is °no.™
the landlord must give reasons for his decision. Tha only legal reasons
hs can give are;
» 1. bad credit record,
. 2. 100 many people,

* 3. [00 many children.
4. unwillingness of new tenant lo accept rental agreement.

6. pets not acceptable.
6. Bro osed business activity, end
7. bed report from former landlord.

If tha landlord says "no" 16'your suggested new tenant, but doesn't give
roasons in the list of acceptable rejection reasons, the law says youtan
0o ahead end sublease or legallybreak tha lease (move).

privac |
\ common problem landlords and tenants have is that of the tenant's
right to privacy. Many landlords feel they can coma and go from their

apartments w enever_they please. Somé tenants fesl they never have
to lets landlordcoma in. Toclear up the confusion, the new law says »

landlord must give you 24 hours notice that ha/she plans to come_ﬁor
the Fr 0se of makin re;t)alrs, maintenance, an inspection or showing
the Be a (at reasonable times).

TWO EXCEPTIONS: Nosuch notice ISrequired if it is not possible to
contact you by ordinary means within 24 hours, or If there is an
emergency (smoke, waier, explosion, etc.).

Landlords a0t abuse their right to request entry, or.harass.ycu. and
tenants CanNOt unreasonably k%ep a Iaﬁdlord frc% entering. Y —

Ifyou have a nosey landlord who believes he/she can come and goos
hé/she pleases. It mlg%ht be a good idea to get aco 36" the nowlawto
show hlmlhgr It] section calletii CCESS(34.03.140) Iyour landlord
comes Inand will not Josve, call (he police.

7



When a landlord does abuse_his/her right to enter (by coming in
without the tenant's permission, or when tho tenant’ls gonefhgtr

re(oeatedly without need) the tenant can ask a court to demand
/she SIOD (called an’ INJUNCTION).. i+ tha tenant unreasonably

refuses to allow the landlord n, he/sha can also get en Injunction.

written notices

Most people are not used to giving written notices. Sometlmes thic Is
because a written notice doesn't séem n ces ry,you don‘tknow what
to say. or do not know a notice n\/\nl re uned I cannot be
emphasized strongly enough how Importa t|t |s at
receipts for the payment 0 oney, and.noticea | %% ) bI

a problem

agreement_to change a \WTHEN a reement IS
comes up ijter, you cent have boI er proof than something In W|It|ng

Also, man%/ ﬁ]rotectlons provided for %u in the new law can ONLY ba

used whon the proper written noticé has been used. absence / ab andr NMen
Putting things. in writing does not mean you and your landlord are %a%reolg gﬁg&?&h&ﬂ%\,@(’aﬂggﬁte Oﬁﬁ]"l‘ﬁ&tgf‘ Aaal Iagrcélg\r/% tenant law
enemies. Itwill ave/d disagreements. ¢ i awa for more than seven days. If you &fanot planning B %;Xne
at Ion than find that whaleverreason ouvn |be one more han

aweek you must notify your landlord AS

... This part of the new Iaww wrltton to grotect the landlord's propert;{

& dunn vary codweat er when the plpos may freeze up. However
m- Pp |es %/eor "round. Dunng%yourabsence , your Iandlordcan enter your

ace if ha/sha thinks thara Is an emergency (sea sectlon on

RIVACYI). or wilh 24 hours notice.

Tha Iandlord ey assyre (-:rdo abandonedthe dwelling when:

1. You are Inran
2. Youar & de N%one for more than seven straight dty$
3. You T give notice toyour landlord thatyouwould be gone.

The landiord may enter and store your belongings andre-rant the place.
You will be liable for storage charges and Up o one month's rent.

e (}
YOUR PROPERTY \iwhen you move you leave some ofyour properly
In the pace you ware rentlng or the landlord believes ,\){ou havé

t abandoned tha prop ert%/ explained above under ABANDO
ha/sha MUST attem t0 send a notice to you that lelfs you to remove-

R TR B s A

/ notice la
whathor tha landlord |s golno to have a public sale to get rid of the

roperty or Isgoing lo ihrow or give it away. Your belongings cannot
ang)wn or given away unless they can be con3|dered valueless (or are



i.!:t!w (€ /C dstia l E% Ii/gorao'tmc% I?(earthquake, flood,

e dwelling Is damaged _
etc.), depending’on the amotnt of damage, there are a couple of things

you can_do; _
1._P:i1rt|al Damage: When ?]nl a ga[t of tha dwellin |tdama(%|ed
a%la ISn't condemne

end t is lawful for you tostay, (t e MoVye out of
the c]a_magg\g part. %u can réldtgce your rent to anamountwhic sﬂow*
the fair valre of the undamaged part of the dwelll_n(I].
2. Total Destruction: tyou can nolonger live inthe place,you can
move out. notify your landlord, and stop” paying rent. Your rental
agreement and fesponsibility to pay renl ends‘whon you move.

Alter you have moved, tho landlord must returnany deposits and/or

prepaid rent to you. Rant you have coming back because you didn't live
Ut tha daP/s y%u‘d gald for that month™(or week) must be returned
counted from’the day of tha casualty).

housing/fire codes

The prlmarY Objr? Ve of codes is tha protection of the health end safe

0] the people who live in ouseﬁandagargner}ﬁg.Amml umstand%r

ol maintenance Is set, making the landlora(nct his tenants) responsiole
for keeping renial Igro erIPEndecant shape. (The section of this booklet
called LORD DUTTES explains what you can expect the landlord

fo repair and maintain.

The new law protects tenants who use their right lo report code
violations. If you call lo complain and ask for an Inspection, your
landlord canndt lake revenge by evicting or harassing you. (Se€ tha
section on RETALIATION).

Alaska has a statewide fire code but does not have astatewide housin
code. The following places do have codes, though, and you can repo

substandard conditions.
Anchorago — Gity: Building Safely Section (274*2525. ext. 324
! Bgrrough: E(gc (2714561 ( )
1 (Environmental Quality Control)
« Fairbanks —Fairbanks Building Official - 452-1881

Junaau — Juneau-Douglas Borough Housing Inspector
(38633001

, MKetchikan —City Building Inspector « 225*3111
" Kodiak »—city Building Inspector - 486*5731

JO

T The hotising

condemned!

Buildings. InsPected and found to be very unsale may be condemnod.
nspector will tell your landlord that he/she repair

| the, probloms or ho/she will be'taken to court. If the problems are s
rr' serious that the inspector feels the building Is beyond repair, he will
yi order thsl Itbe torn down. You may coma home oné day and finda sign
Posted on your building saying that the place Is unsafe tor anyone to live
here. You'should immedidtely find outwhen the Inspector and landlord
expectall tha tenants to move. You should also see an attorney before

retaliation
IF YOU:

| 41, complain to r;]/our landlord about his/her failure to repair or.
*'2, /ﬁgs lEgeopg ts and remedies in the landlord-tenant taws ol

3. join a tenant union or organization or, _
"4, com I%, toa overnm?nt agency about housing coda violations
or need for rent controls.
THEN YOUR LANDLORD CANNOT:

L. raise your ren] or, T
* 2. decrease services (for example, stop providing utilities), or.

3. evict you.
If this reveng)é a?ainst YOU OCCUrs, you can move cut or stay and, in
VSlther case, Sue.for an‘amount not ‘more than 116 times your actual
smage = g
.and eviction
The landlord Is not considered to be evicting the tenant out of revenge If
he/she evicts because:

*1;—I. tha tenant is behind in rent. . _
tha landlord must make repairs lo meel coda requirements,

2,
. 7' 3. the tenant Is using iha place forIIIe?eI pUrposes,

« 4. the landlord wants lo uss ths place for Ipersonal Pur 0SES,
« 5 . thelandlord Isgoing (omake b/grepnirs or changes that require a

vacant awelling, = :
6. tha Iand%rd IS ?o!ng to use your place (orsomething other thana

h,- residence for at least six months, or,
7. the lagdlord Is salfng.the Er(igerty.
c.and rentincreases
-The rant csn-be-increesedrartd-not-he-eonsidered-revonga-if: *

1, Iha landlord's taxes have %o_ne up a great deal, or.
. 2. ths ordinary costs of maintaining tha property. have gone upa
ysjat deal Intha past four months. (The Costs of arepair mado because
of tensmts,complalnt cannot be passed on to the tenant as a rent

Increase), or,



3.tho Iandlord mekes/mprove/nelllstolhepropertYandpassesIhB

costs on lg hig/her tenants |n an e fairwa
4.1 e?an(ﬁord canprove that | ho(tont%o wants tc}/ charge is equal to

what is charged for similar dwelllngs and that he/she has been
undercharging. ,

N%nrg”&gd duties !

These are the things tenants can e>g3ect their landlords to co:
l make eIf repairs to keep the awelling In a Jiveable condition,

eep ell common sreas {stalrs haIIs yald| garboge area, etc.)

cean nd sale.
eep In safe and working condition all electrical, plumbing, toilet

ventllatmg (fans, wmdows? air conditioning; Klichen and™ other

appllances or facilities supplied by him/her,
rowde garbage cans and arrange for removal Service,

5 suP y ranning water and reasonable amounts of hot water and
heal atall tirhes, unlessthare laa severe energyshortage orthafurnace
or hot water heatar 1s In the complete control of tha tenant (as ina

6 //re uested hatenant supplllocks and keys. Ifthe lockyou
have can be easily’broken, It does not Prowde you with enou%;h
protection. You can demand that a [roper lock be put on your door

This is.a check list ol the main things your landlord should repair and
maintain:

* doors, windows, roof, floors, welts, end ceilings that leak or have

elumbmg fixtures gmust work, not leek and provide a reasonable
amount of funning water, hot and coldwator andet areasonable water
pressure lovel),

* aworking end sale stove and oven,
« a reliable heating system which provides heat lo all rooms In a

reasonable amount
*a safe electrical system (no loose or exposed wires, sockets that donot

sar ﬂ” enough power so the system does not blow fuses when used

. WlndOWS for fans) that provice fresh air when wanted,
Rr/tggg garbage cans to prowde an adequate and safa trash removal

grmmatlon se |ce If roaches, rats, mice or other pests Inlest the

Ing, epartmortis or property,
. ro er mamtenance ol vacyum cleaners, washing machinos, dlgt;/

P
%/r\{gs eenrsh elc supplied by the Tandlord (whon not ebtised or broken

12

gou have a problem with something mentioned above and that
blem results n a threat to your hoalth or safety:

1 not| your landlord INWAITING ol what the ?roblem is. and that
he/she as 10 aystocorrecttheS|tuat|onor ouvvllmove IN20 Cays.

2. IF the landlord make* the re Halrs within 10 days you carinot
move (unless you give a regular 30 day written notice).
Solu3IO IF you"werg the cause of the ‘problem, you cannot use this

IF-tha same problem comes pip again Within six months because

the Iartdtcrad d]nopdoa oodmt) PPXI Ptthemrst Ime, then'you can
|vet e lind or a 10% wntten notlce tell an hl m Jhar what the
ro lem is and that you are going to move out |

CEPTION!" If the place you are renting is Inan |solated area where
public sewer or water service has never existed or where runnmg
Wwater, hot water, sewa e or sanitary facilities wore not Rrow
rivate sy: stem [as by eptlc gtﬁ vihen you moved In, the Iandlor |s

required to provide these ically. if there are facilities,
they rﬁustebe amtamed%yt y



handyman agreements

In Iho renting Qa house rdui)Iex, Iho longtordand tenant ITBYa rele IN
. WRITING Ihat o e will bo respansible 10r (4). (5?. and’(s) ol jhe
vanoioro OBLIGATIONS. Also, if Il is done In flood faith, Iho
Iandl?lrd and. tenant of any dwolling may agree that tha tananl will do
Crepairs, remodeling, or maintenance Jobs. Th* landlord cannot

f0rco a lansni to agree to this kind of arrangiement to get qut of his/her
obligations as a landlord. It must be made INWRITING, signed byboth
Partles and cannot be on tha seme paPer as the rental agreement” Also,
his agreement cannot be made if ltwill reduco or endanger tha services

to tha other tenants.

%«
tenant duties

gheso_ are tho duties you must perform to keep your pbrt ol tho rental
argain:
L an rani on lime {sea seclitin PAYING RENT).
2. keep Ihe place clean (take %arba e out), |
3. use Tho facilities [sinks, toilet, kitchen appliances, etc.) properly,
4. do not disturb tho neighbors,
5. do whal 1s required by iha leaso or rental agreement.
6. replaco or fix anything you damage or break because of an
7 g %gte Htes%ocargaer%%ngs%r doface any part of lhe pro
You may be heYc’i respo%sib_le for the a%:/tﬁ)ns of otheprs gﬂ%e
property with your permission.

Thisiswhal may he oni\l)/ou donotcompleteyourpartol Ihe bargain:

IF YOU DON'T PAY RENT: If ren] Is hot paid when dug. the
landlord can evict you. Ho/shs must_give you » 10-day. WRITTEN
NOTICE soying that gou will be evicted ifyou do not pa N10days.
Ifyou pay within 10 days, you constay. Ifyou tryto pay Ofter'1 Odays. the
landlord does not havo t0 accept tha reft.

IF YOU DONT XEEPTHE PLACE CLEAN OR USE FACILITIES
PROPERLY: Wyour failure tokeep ourﬁlacedean or use the facilities
properly leads to problems which affect haalth and safety the landlord
can give you a WRITTEN NOTICE to repair or remedy tha situation

e_In 20 day* - The noUCAJnuititt asaclf.p .

wilhrrHO-dey™* or leav
IElYOU)gISTURB THE NEIGHBORS: I for exampla. you have ~

long, loud parties which disturh the neighbors’ quiet enjoyment of their
dwe Ilng you maybe evicted. When this happens, your landlord can give
you 220 daynotice tocorrect the situation In 10days or leave at the and
ol 20. This means that you are bolng stnct/ly warned to keep tho nolss

down or move.
tA

>V does _not apply lo Heget parts
GREEME
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IF YOU DON'T COMPLY \MTH RENTAL AGREEMENT; Ifyou

break one ol your lease or rental agretements ou may lace eviction. This

of the agreement. (See RENTAL

A ) Olsturbing your neighbors, dlscussod above, Is an,

example. Other examples Tiight Include getting a pet where nope is

allowed, having extra people move in without notitying the landlord,
making blft;_chan%es to the ploce without asking the landlord, etc. Tho

20 -dc’ilé/ notice, with 10 days to comply, must be given.

. IF YOU CAUSE DAMAGE: 'II'you damage, break or destroy
something by accident in the place you are rentln? you wilt have to
repair tha damage. Your damage depdsit can be kept by the landlord —
but only the amount needed t0 make repairs, Ifyou plrposely destroy
tha praperty of your landlord, (for example, throw a rock through the
window, write on tha walls, smash furniture, etc.), you maybe glihy ol
a misdemeanor and face not more than one}/ear mi)rlsonor alineolup

.o IROO or both. You may also be ordered to pay lor the damage you

caused.
"MOVING OUX:

The law requiras VWRITTEN NOTICES to cover Iha moving out process.
This means Ihat whather you are moving out for general reasons, using
tha remedies of the new law, Orore being evicted, the only legal move i5

one discussed in writing.

YOUR NOTIClE; d\ll\/héen you t%re goitng to rrllpve,ht_hollﬁw rt%q%nres |hat
ou give your landlord a Written hotice tellin er that you are
@1@69 Rave. this mus bedeliveredci)t_ efore ] m%rerafe/
JUOE, you are planning’ a move, it is best to give
notice when you pay your last rent and not after that time because you
win be held résponsibie for the rent up to lhat 30 day period or untilthe
lace is re-ranted, whichever Is |oss, ( le: 11'you pay onthe slh ol
he month, on a month to month basis, snd yc\j deCide on the 20th that
gouwant move, the ?&QF%O can get out of the obligationwall be
0 days aIter your .

A 20-day notice INWRITING is required when you ae informing your

.o Iandlord){hat animporranr part ol the rental agreément has been broken

A

by him/her and that you will move if the situation is m.. properly taken
care of In 10 days. This kind of notice js required when the landlord is

V ; being requested to repair something Ihat endangers your health and

SRy, IS0 .vvvverviierrsrrrsrrs e

If your awelling his been seriously damaged, by fire or othtr casualty,
eridyou have tomove, you may leave without immediate written notice,
(% you must notify your landlord that you have moved as soon as you

15
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March 27, 1991

Senator Pat Pourchot

Room 504, Capitol Building
P.O. Box "v"

Juneau, Alaska 99811

Re: senate Bill 35
Our File No. 3014.31

Dear Senator Pourchot:

I have been asked by the Board of Directors of the Alaska
Civil Liberties Union to review and comment on your Senate Bill 35
relating to landlord and tenant law. After reviewing that Bill, |
find that I must criticize it not only for it3 invasion of certain
important constitutional principles, but also because it is unfair
to tenants and unnecessarily tips tha scales of justice in favor of
landlords.

As Dbackground, I participated 1in the drafting of this
legislation in 1973-74 as a lobbyist for the Alaska Legal Services
Corporation. At the time of its passage, 1t constituted a careful

balance between the rights and obligations of tenants and the
countervailing rights and obligations of owners of rental property.
Throughout the years following 1its enactment, 1including the siXx
years | served in the Legislature, there were numerous attempts to
amend this legislation, primarily by landlord advocates. Those
efforts were almost universally opposed by legislators who had been
involved in the original adoption of the legislation because they
would destroy tha careful balance that had been achieved. Chief
among those who was reluctant to alter the balance was Senator Bob
Ziegler, by no means a tenant advocate, but an aggressive believer
in maintenance of a carefully crafted legislative compromise.

There are three portions of this legislation which are
particularly offensive to constitutional principles. First, the
legislation would grant the right to evict a tenant based solely on
the individual determination of a police officer with regard to
what crime has been committed. Tho right to evict in the bill is
triggered by an arrest, not the filing of a charge nor the
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conviction Cor that charge. This violates due process, one of the
rao3t fundamental rights 1in our constitution, because it authorizes
the court to remove somebody from his or her home prior to any
determination that the alleged conduct has actually occurred. A
single police officer who finds a small amount of marijuana 1in a
home has tha power under this legislation to force the removal of
the family from that home ever, though there 13 no conduct which
ultimately results in a conviction for an offense listed under AS
34.03.360(20), which appears as Section 13 of this legislation. In
no other situation does a civilized society leave that kind of
power with the individual police officer.

Second, the reduction from ten to five days of the notice
required prior to eviction will have the practical effect of
evicting many people before they have an opportunity to respond.
AS 09.45.100(2) allows this notice to quit to be Ileft at the

premises. My experience 1is that tni3 1is the common method of
providing notice. IT the tenant is absent for tha five day period
of this notice, ha or she will have no opportunity to respond to
the notice. Failure to respond will result in eviction, even if
there had been a legitimate defense. Deprivation of property by
providing inadequate notice violates due process of

law.Furthermore, as noted above, this tan day notice provision was
a compromise which provided the landlord an expedited procedure but
assured a reasonable period of time for the tenant to respond.
This ten day notice provision was comparable to the notice imposed
upon a tenant wunder AS 34.05.170, as well as the ten day
requirement in AS 34.03.160. The effect of this provision of your
bill is to strengthen the powers of landlords without a concomitant
strengthening of any right of the tenant.

Third, this Jlaw would altar many existing landlord-tenant
contracts. Typically, those contracts do not contain a five day
notice provision, and do not allow eviction upon arrest for a
crime. IT this legislation is interpreted to modify those
contracts, then it impairs the obligation of contract in violation
of Article I, Section 15 of the Alaska Constitution. As a
practical matter, since there is no delayed effective data in this
legislation, there will be great difficulty 1in determining which
landlord-tenant relationships to which this legislation applies. It
cannot altar existing contractual relationships. Since some of
those relationships are month to month and some are for longer
period* of time, it will be wunclear which relationships are
affected by the legislation and when.

Furthermore, it appears that you are trying to exclude so-
called "possession” crimes from this legislation. While that is an
admirable goal, the fact that the right to evict is triggered by an
arrest, and not upon the filing of a charge or conviction, means
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that this limitation is illusory. A police officer who enters a
home and observes an amount of marijuana could believe that the
marijuana was possessed with "intent to deliver" and arrest on that
basis. However, upon review of tha case by a prosecutor, or a
judge and jury, the determination may be that there was no "intent
to deliver." Tn such a case a person will have bean evicted, in
effect, for a possession crime - a result not intended by this
legislation.

~Finally, AS 34.03.120(8), added by Section 9 of this
legislation, allows you to evict a tenant if he or she knowingly
permits someone else to engage in these illegal activities. This
allows a family to be evicted from their home even though the
tenant has not engaged in any illegal activity. While you may feel
that you are responsible for every person who visits your home, |
doubt that you would consider it fair to have your family evicted

because someone commits an illegal act in your home with your
knowledge. This constitutes the rankest form of guilt by
association - a principle that should not be reflecte in any

legislation adopted by the Alaska Legislature.

| encourage you to rethink tha purpose behind this legislation
and whether tha legislation actual accomplishes that purpose. The
legislation is not necessary, because landlords currently have the
tools to deal with after-hours clubs and drug dealing in their
rental u”™its. Their inability to utilize those tools 1s a social
problem, not one to be solved by the deprivation of the rights of
a class of citizens who find it necessary to rent thair premises
and who may be innocent of any crime.

Thank you very much.

Don clocksin

DCevidaale



Richard F. Illgen
420 L Street, Suite 400
Anchorage, Alaska 99501

May 7, 1991

Cliff Groh _
House, Labor & Commerce Committee
Room 17

P.O. Box V

Juneau, Alaska 99811

Re: Analysis and Comment on SB 35
Dear Mr. Groh:

_ SB 35 is a step backwards in efforts to address homelessness
in Alaska. The provision in the bill reducing the notice to quit
period from 10 days to only 5 days adds to the serious deprivation
of due process rl%hts which tenants already face under Alaska's
eX|st|n[q Forcible Entry and Detainer (FED) procedures. Inevitably,
more Alaskan tenants will be forced onto the streets because of
unjustified and possibly wrongful evictions resulting because
tenants do  not have sufficient opportunity to defend against
wrongful evictions.

~The legislature must keep in mind that landlords are in a
business, while tenants seek the most basic of human needs,
shelter. If_my side should be disadvantaged, it is the landlord
who has volitionally chosen to make the investment purely for
reaso_nslof profit. ° A tenant must interact with a landlord for
survival,

It is not an understatement to say that tenants have less
?rocedural due process than criminal defendants. Yet it may be the
andtllord's illegal activity that causes the tenant fo face
eviction.

~_ Rather than takl_n% precipitous action to further restrict what
limited procedural rights tenants now have (and presently in Alaska
they have nearly none), the legislature should take a broader look
at the FED procedures with an eye towards addressing the need for
smaller landlords to evict non-fent paying tenants while improving
a _tenant's ability to defend against landlords who bring
unjustified and wrongful actions.

~ The notice to quit period in AS 9.45.090 is the period during
which a tenant must pay rent or quit the premises. However, the
notice to quit period ‘cannot be viewed in isolation; it must be
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looked at in combination with the remainder of the FED procedures.
Under SB 35, a tenant can receive a notice to quit on the 2nd of
the month, be served with an FED summons on the 8th, have a trial
by the 10th, and be out on the streets by the 12th of that month.
All of this occurs in less time than a litigant in any other case
Is required to file an answer to a complaint (20 da%/s) let alone
conduct _dlscoverg/. The five days taken away from the notice to
quit period by SB 35 is more timé than a tenant has to %re are for
trial after service of the complaint (2-4 days (AS 09.4 .120?).
How is a tenant supposed to find an attorney, obtain documents for
a defense, sub[ooena witnesses and conduct a deposition? A tenant
who has actually paid rent does not even have time to obtain a
cancelled check to prove rent payment.

Believe it or not, many tenants do have de
Defenses to non-payment of rent include ret

F_nse_s to evictions.
r |
landlord has unlawfully increased the ren

f

aliation (where the
); violation of the
w

|

t after a tenant has
complained of lack of repalrs% (AS 34.03.310 [
warranty of habitability (the tenant may not owe the rent); waiver
(the landlord has accepted partial ‘rent); bad-faith of the
landlord; or written or oral agreements regarding the rent (for
example the tenant performs repairs in lieu of rent).

The limited provisions for continuances in FED statutes are
useless for man%/ tenants, because they must post a surety with the
court in order fo obtain a meaningful continuance beyond two days.
Many tenants live on the edge, barely covering expénses as money
comes in. Habitability violations can be partlcularl)é insidious,
causing a tenant to have to pay for repairs and absorb additional
expenses due to a landlord's failure to maintain the premises. A
tenant may not be able to post rent for a continuance bhecause of
such extraordinary expenditures.

Many tenants evicted for non-payment of rent will wind up in
shelters or on the streets. If they have d|_ff_|cuItK making rent
payments, they will have more difficulty raising the additional
molney tfor the advance rent and security deposit required to
relocate.

There are ways of reforming FED procedures which would allow
landlords to readily evict for non-payment of rent while protectln%
tenant's rights. or example, allowing a tenant to answer FE
complaint would enable the court to determine if the tenant has
defense's which require a trial. It would also allow a landlord
tc take a default without a court appearance when a tenant fails
to answer, thus saving the landlord legal costs.

_ | urge the Legislature to reject those portions of SB 35 which
give tenants only five days to respond to a notice to quit.
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Instead, the Legislature should establish a committee to review FED
procedures and  recommend a process which comports with more
reasonable standards of justice.

As the housing market in Alaska tightens, the problems tenants
face will increase. Rents will rise, landlords will have less
incentive to keep housing in repair, and landlords will have a
?reater incentive to evict because of the greater pool of potential
enants. The Legislature must not exacerbate Alaska's housing and
homeless problems.

Please read this or duplicate this letter and _hand out to the
committee members of the House, Labor & Commerce Committee.

Sincerely,

Richard F. Illgen

RFI/Ijm



To: Cliff Groh
From: Richard Illgen
Date: May 15, 1991

Re: Comments on Report to Representative Ramona Barnes on SB 35

| have reviewed some of the information on eviction time
frames in other states contained in the Chenoweth Report to
Representative Ramona Barnes dated December 28, 1990, | note that

there are inaccuracies in the eviction time periods for California
which were included in footnotes 3 and 5.

Footnote 5 shows California has having a five day period
between service of the summons and the eviction trial. This is not
correct. An eviction trial in California is by statute set within
20 days after the tenant has filed an answer to the summons and
complaint and the landlord has filed a request to set the trial
date. It is that answer by the tenant which is filed within 5da%s
after service of the summons. Therefore, by statue there can be
25 days before the trial is held gln actual practice, trials are

rarelly if ever scheduled within this time period due to court
backlogs)e

Footnote 3 shows the period in California for the tenant to
pay rent or quit as 3 days. This is not entirely correct; it
frequently is 8 days. Wheén service of a notice to quit has been
made by posting it on the premises, it must also be mailed. Courts
have applied a rule that extends the time by an additional 5 days
because the notice was mailed. Therefore, "unless the notice was
personally served, the tenant may have 8 days to pay rent or quit.

_ X am not familiar with the specific timetables for evictions
in  other states. However, because of these significant
discrepancies in the representation of California law, it s

possible there are similar problems with the representations
regarding the time frames for other states.

| would also like to not that in the timetable Presented on
Alaska eviction procedures, it is largely based on the landlord
g|V|ng the tenant a 6 day grace period to pay rent. Such a grace

period is entirely discretionary on the parft of landlord. There
IS nothln% to prevent a landlord from serving a notice to quit on
the day atter the r.int is due. The landlord makes the decision to

allow a grace period based on his or her business Judgiment. Even
when a landlord does include a grace period in a rental agreement,
it does not prevent a landlord from serving a ten day notice within
the grace period. Many qrace_perlods only give the tenant a period
of time before the landlord imposes a late fee and do not affect

the landlord's ability to serve a 10 day notice the day after the
rent is due.
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Position Paper on CSSB 35 HAY 1931

The Leaislative Committee of the Alaska Civil Liberties Union has
reviewed CSSB 35. We were disheartened to learn that it lias passed

the Senate in its present form, and unless it is substantially
changed we must continue to oppose it.

The are several positions which raise grave constitutional

concerns. The first, are the provisions which require the government
to publicise the arrest of certain people for alleged alcohol or
drug offenses Theses provisions single out renters of real
property and subject them to public opprobrium without proof of
guilt The bill also is discriminatory since it protects landowners
from such public exposure. As a general matter, tenants have lower
incomes and are more likely to be women and minorities than
property owners. Discrimination against those categories of

citizens is unfair and mconsisten with the concept of equal
protection of the laws.

3econd, notice provisions of the bill raise due process issues.

This bill reduces the notice required to terminate the tenancy ami
equit the premises from 20 days to five or 10 days. Sections 3 and 4
of the bill eliminate the requirement to serve notice by registered
or certified mall, therby making it more likely ? tenant will not
receive actual notice of an eviction. Taken together, these changes
increase the likelyhood that a tenant will be removed from his or
her dwelling with little or no advance notice or opportunity to
protest, and this results from the mere accusation of an offense

Finally, the bill allows a tenant to be summarily evicted for
soliciting orders for alcohol in violation of s local option
election, or violating certain drug laws or laws prohibiting the
sale of imitation drugs. Because the eviction procedure works
faster that tha criminal justice system, and because notice is
given to the landlord at the time of arrest, tenants will be
evicted before conviction of e crime and based on evidence which
fells far short of that necessary for proof beyond a reasonable
doubt. It seems axiomatic that punishment should not preceed
conviction; to pass this legislation m 1its present form offends
important due process principles

There ere other important difficulties with this bill that this
paper does not fully address. The burden of eviction will fall hard
on spouses arid children of people merely accused of certain ennes.

Although the AKCLU Legislative Committee understands the intent
behind this till, we do not believe that its purpose can be

properly achieved by punishing citizens still presumed innocent.
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May 13,1991

Rep. David Finkelstein

Alaska House of Representatives
P.0. Box V
Juneau, Alaska 99811

Dear Rep. Finkelstein:

Enclosed please find a one-page statement entitled "Objections to SB 35", which |
am sending in response to your office’s request for the comments of Alaska Legal
Services Corporation on proposed changes to the landlord-tenant act. Also
enclosed please find a recent editorial from the Anchorage Daily News that
addrescs the current housing crisis in Anchorage.

Please contact me at the above number ifyou have questions about the enclosed, or
desire further information.

Thank you very much for the opportunity to comment.

'[cry truly yours,

0-0.&brclL

Barbara J. Hood
Staff Attorney



Objections to sb 35

THE REDUCED FIVE-DAYNOTICE.PROVISION SHOULD FAIL;

L

IT ISALANDLORD’S BILL, WITH NOTHING FOR TENANTS. The
current 10-day notice provision has worked fairly and effectlvelty for 17 years.
There has been no change of circumstances that would warrant a cut-back of
tenant protections. If changes to landlord-tenant law are to be made, they
should take the interests of both landlords and tenants into account, whicn
the current bill glaringly fails to do,

ITWILL PREVENT MANY TENANTS FROM "CURING" NONPAYMENT.
The shortened notice will make it twice as difficult for tenants and their
families to timely secure the funds needed to preserve their shelter. _
Governmental and private relief agencies cannot respond with assistance in
the sharply curtailed time frame proposed. As a result, families will be
displaced.” Public policy should favor the prevention, Dot promotion, of
displacement because of the serious toll (emotional, financial, educational,

ana otherwise) that it exacts on the families themselves and the agencies that
try to asfst them.

ITWILL INCREASE HOMELESSNESS. Communities throughout the
state have experienced serious increases in homelessness within the past
year. While private landlords are not responsible for solving this problem,
the legislature must consider the social impact of its decision. Shorter notice

eriods will mean more evictions, and many tenants will have no place to go.
The current 10-day notice places no great burden on landlords wnen viewed
in light of this countervailing concern. The legislatyre must take a
comprehensive approach to housing P_roblems or all the residents of Alaska,
not a piecemeal approach that benefits a few at great cost to many.

IT IS UNNECESSARY. Itis currently quite simple for landlords to evict
non-paying tenants. After a ten-day notice, a landlord can initiate summary
procedures that permit a court eviction hearing to be held in 48 hours, and a
48-hour vacate order to be entered. These unique summary procedures
allow landlords Bumker resolution of their legal claims than Is available to
other litigants. Delays usually result when landlords either fail to meet their

own obligations under landlord-tenant law or fail to timely avail themselves
of existing remedies.

IT IGNORES PROCETURAL INEQUITIES THAT PLACE TENANTS AT
SERIOUS DISADVANTAGE. Current expedited eviction procedures are
already Woeful_ly_lnadeqluate to protect the rights of tenants who raise
defenses to eviction. Alaska has lagged behind other states in this area by
failing to ensure that such tenants have adequate time to prepare their
claims, obtain counsel, and conduct discovery, etc., before being forced to

trial. The proposed changes make no effort to remedy this significant
problem, and instead compound it.

ITWILL HAVE A FISCAL IMPACT ON SOCIAL SERVICE AGENCIES,
LEGAL SERVICES, AND THE COURT SYSTEM. The shortened notice
and resulting increase in evictions will likely result in an added Fiscal burden
to the Division of Public Assistance (DHSSi, the emergency services otfices

of municipalities throughout the state, Alaska Legal Cervices, and the court
system.

THE BOTTOM LINEt SB 3S TSSHORT-SIGHTED. ONE-SIDED. AND.
COUNTER TQ SOUND PUBLIC POLICY OR FAIRNESS,

Submitted 5/13/91, by Barbara J. Hood, Alaska Legal Services Corporation
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May 13,1991

Rep. David Finkelstein _
Alaska House of Representatives
P.0. Box V

Juneau, Alaska 99811

RE: Requested Proposed Amendments to SB 35

Dear Rep. Finkelstein:

Enclosed please find three documents that we are sending in response to your
office’s request for comments on proposed changes to SB 35. These are entitled

"Proposed Modifjcations to SB 35" "Proposed Amendments to Eviction Statutes
(AS 09.45. etseq.),” and "Flow Chart, Proposed AS 09.45.120, .121,"

In submitting the enclosed, we would like to emphasize that ALSC remains strongly
opP_osed to tne effort to shorten the ten*day notice period for non-payment of rent
to live days. Ifthe I_e?lslature is to choose this course, the changes discussed in the
enclosed are essential to prevent the serious erosion of tenants rights that will occur
if current eviction procedures remain unchanged.

Please contact me ifyou have any questions or need further information.
Thank you once again for the opportunity to comment.
Very truly yours,

Barbara J. Hood
Staff Attorney

Enclosures

rt N C H P
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PROPOSED MODIFICATIONS TO SB 35
SUMMARY:

PERMIT SHORTENING OF THE NOTICE PERIOD FOR NON-
PAYMENT OF RENT, BUT IMPLEMENT PROCEDURAL
EE&/?(;I’TEI%'II;IIONS FOR TENANTS WHO RAISE VALID DEFENSES TO

PURPOSE:

1(11 To ensure that tenants -with defenses to eviction have on adequate and
air opportunity to prepare and present their claims, and that the shortened
notice does not'unduly jeopardize their rights.

(2)  To ensure that landlords are able to timely evict tenants who have not
paid rent and raise no defenses to eviction,

DISCUSSION:

The notice provisions of SB 35 make the apparent assumption that tenants who
don’t pay rent on time are "dead-beats" who should be kicked out as quickly as
possible. While there are certainly irresponsible tenants to whom this _
characterization might apply, many tenants have defenses to eviction based on their
landlord’s own irresponsible conduct. The bill should be modified to recognize that
tenants who raise defenses are entitled to a fair qu_por_tunlty to present them. This
can be done without jeopardizing a landlord’s ability io summarily evict the vast
majority of tenants wno don’t raise defenses.

TWO EXAMPLES OF TENANT DEFENSES (based on actual cases in
Anchorage, 1990-91):

(A) LANDLORD’S BREACH OF WARRANTY OF HABITABILITY.

Tenant’s sliding door in his one-room apartment isjammed open nearly 12
inches in the middle of winter, and his carpet is sopping and mildewed
because of a leak in the bathroom plumbing. Tenant makes numerous
requests for repairs over a three month period, but landlord fails to make
repairs. Tenant’s efforts to fix the problems himself are unsuccessful, and he
and his 2-year-old child endure near-freezinjg temperatures in a damp and
smelly apartment. Tenant gives written notice that he will not pay rent until
repairs are made. Landlord immediately shuts off tenant’s electricity and
locks tenant out. Tenant obtains a temporary restraining order reinstating
him to the aﬁ)artment. Landlord counterclaims for eviction. Tenant’s
defenses include (1) breach of covenant of good faith and fair dealing, (2)
breach of the warranty of habitability, and 83) unlawful lock-out and
termination of utilities. Landlord denies that the shut-off was intentional and
refutes the habitability problems.

(B) LANDLORD’S ABUSE OF ACCESS.

Tenants comi)lain to landlord ot a number of serious problems requiring
repair. Landlord responds by ripping off the apartment’s door, peering
through the windows at all hours, and verbally narassing tenants on a number

-Q3
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of occasions. Tenants withhold rent, and landlord sues for eviction. Tenants’
defenses include abuse of access and harassment, which entitle them to a
minimum one-month offset against rent allegedly due. Landlord claims that
the door was taken off because the unit was abandoned (despite the presence
of all of tenants’ belongings).

In both of the above examples, tenants raise defenses to eviction that are seriously
jeopardized by current eviction procedures, Tenants must prove a course of
conduct by their landlords without time to seek discovery, subpoena witnesses,
obtain counsel, or otherwise adeguatel_y prepare their defenses, The result is a
greatly heightened risk of wrongful eviction.

IV.  PROPOSED PROCEDURAL ADDITIONS TO SB 35

Current summary eviction laws are decades;old and predate the Uniform
Residential Landlord and Tenant Act. Their procedures are no longer fully

apPropriate for the modern landlord-tenant relationship, and should be amended to
better address the procedural concerns spelled out above.

Towards this end, we propose that the language set forth in the attached "Proposed

Amendments to Eviction Statutes SAS 09.45.er seq.)" be added to SB 35. A flow
chart of these procedures is also attached.

SUBMITTED BY:

Barbara J. Hood
StaffAttornee/ _
Alaska Legal Services Corporation

5/13/91



PROPOSED AMENDMENTS TO EVICTION STATUTES (AS 094SET SEQ.)

Sec. 1. AS 09.45.120 Is deleted and replaced by adding new sections to read:

AS 09.45.120. SUMMONS AND DEFAULT. Summons in actions for
forcible entry and detainer shall be served not less than five days from the date notice of

eviction is given pursuant to AS 09.45.110 or AS 34.03220. The tenant or person in
possession shall have five days from the date of service of the summons to file an answer
with the court. 1f no answer is filed, a default judgment of evicion may be entered on the
sixth day following service of the summons. A writ of assistance to take effect in 48 hours

may be issued with the default judgment, authorizing law enforcement officials to assist in
the removal of the tenant or person in possession.

AS 09.45.121. ANSWER, DISCOVERY AND TRIAL. If a tenant answers
the summons and complaint as ser forth in AS 09.45.120, a pre-trial hearing shall be set no
later than two days from the date of the answer, at which the court shall consider any
preliminary motions by the parties and establish pre-trial procedures for discovery and
other matters. Both parties shall be entitled to a minimum of fifteen days to exchange
discovery, and normal discovery deadlines are reduced from 30 days to 15 days. At the
close of the 15-day period, the matter shall be scheduled for calendar call to establish a
date of trial. No continuance of the trial date shall be permitted beyond two days unless

the party seeking the continuance shall post with the court a bond to cover rent that will
accrue during the period of the continuance.

e in the present

PLEASE NOTE: Implementation of these procedures will require a chanP an
e 85.

court rule governing forcible entry and detainer actions, which is Civil Ru



5-DAY NOTICE
(Non-oavment)

i

£L.OQH. CHART,
PROPOSED AS 09.45,120,71211

10/20 NOTICE 30-DAY NOTICE
(Breach of Lease) (No reasons)

Pav 0r Cure No navment
or Cura

MATTER ENDS SUMMONS & COMPLAINT

5 davs

UNCONTESTED CONTESTED
(No response , (Answer, Jury Demand)
or concession)

2 days
{]E?v y
DEFAULT
JUDGMENT PRE-TRIAL HEARING
(Pra-trial Order, 1including
Discovery Deadlines)
2 davs

15 days

CALENDAR CALL

2-5 days
TRIAL
T
Landlord Wins Landlord Loses
2 davs No eviction

WRIT OF ASSISTANCE



