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C O N T I N U A T IO N  o f  F I S C A L  N O T E  A N A L Y S I S

For Bill/Resolution No. ______ HB 504

This bill amends the state's Uniform Residential Landlord 
and Tenant Act, AS 34.03, to require that a written rental 
agreement shall be stated in readable, clear, and unambiguous 
language. The bill also amends AS 45.50.471(b) to provide that a
written rental agreement for residential property under AS 34.03,
whose provisions are not stated in readable, clear, and unambiguous 
language, constitutes an unfair or deceptive act or practice under 
the state's Unfair Trade Practices and Consumer Protection Act.

Although the Department of Law does not enforce the 
Landlord and Tenant Act, because leasehold, rental, and real estate 
interests are generally outside the purview of the Consumer
Protection Act, this bill would authorize the department to remedy
a deceptively written rental agreement under the latter Act. The 
department does not anticipate a significant fiscal impact because 
its activities in the landlord and tenant area would be limited to 
deceptively written residential rental agreements.

p a g e 2 o f 2



House Majority Leader
Committees 

House Iudiciary 
House Rules 

House State Affairs 
Special Committee 

Military and Vet. Affairs 
Legislative Council

m 2 )

Representative Max F. Gruenberg, Jr.
District 11 

Spenand, Upper Midtown Anchorage

P.O. Box V 
Juneau, AK 99811 

(907) 465-3718 
465-4968/4986 

(Session)

3111 C Street. Suite 440 
Anchorage. AK 99503 

(907) 561-7621

M E M O R A N D U M  

DATE: February 19, 1992

TO: Members of the House Labor and Commerce Committee

FROM: Representative M a x  Gruenberg /VAA/^

RE: Scheduling HB 504, "The Plain Language Lease Bill"

I would very much appreciate your support for HB 504.

HB 504 makes it an unfair trade practice for a landlord to 
provide a written residential rental agreement that is not 
written in readable, clear and unambiguous language.

If you have any questions please call me or my legislative 
assistant, Mark Handley, at 465-4986.

Thank you.

HB504. SUP\MTH
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FISCAL NOTE
STATE CMP ALASKA 

1992 LEGISLATIVE SESSION
Bill No. HB 509

Revision Data:_____________________ _
Title; An Act adopting the Uniform

Custodal Act

Department Affected: 
BRU:
Components:

Alaska Court System 
Trial Courta

Sponsor: Gruenberg
Requestor: Labor A Commerce COMPONENT 8ERLAL NO. OOP I OOC I OOP I 788 ]

OPERATING FY 93 F Y W FY 96 FY 98 FY 97 FY 08
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS A CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL J

REVENUE

GENERALFUND3 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: None

ANALYSIS: (Attach a separate page If necessary) 

No fiscal Impact

<,/*!■--------^  — i

Prepared by; C78. Christensen HI. Staff Counset 
Division: Alaska Court System

Approved by: Arthur H. Snowden, II. Administrative Director 
Agency: Alaska Court System

Phone:
Date:

264-8228
03/02/92

Date: 03/D2/B2

Distribution (by preparer); Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agencyfles).
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House Majority Leader
CQMMIU EIS 

House Judiciary 
House Rules 

House State Afjairs 
Special Committee 

Military and Vet. Afiairs 
Legislative Council

Representative Max F. Gruenberg, Jr.
District 11 

Spenand, Upper Midtown Anchorage

P.O. Box V 
Juneau. AK 99811 

(907) 465-3718 
465-4968/4986 

(Session)

3111 C Street, Suite 440 
Anchorage, AK 99503 

(907) 561-7621

M E M O R A N D U M

February 18, 1992

TO: Representative David Finkelstein
Chair, House Labor and Commerce Committee

FROM: Representative Max F. Gruenberg, Jr.

RE: HB 509, "An Act adopting the Uniform Custodial Trust
A c t .11

I would very much appreciate it if you would schedule HB 509 
for a hearing as soon as it is possible.

HB 509 adopts the Uniform Custodial Trust Act, (UCTA). The 
primary purpose of the UCTA is to provide a relatively 
easy and inexpensive mechanism for the elderly to provide for 
the future management of their assets in the event their 
incapacity.

The U C T A  provides a simplified procedure for a person to 
establish a trust. The UCTA also allows provision for the 
transfer of control of the trust in the event of incapacity.

If you have any questions or comments, please contact me, or 
my legislative assistant, Mark Handley, at 465-4986.

Thank you.

HB5 0 9 .TXT\MTH



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
F/IX  (907) 465-2029 
Mail Slop 3101

240 Main Street, Suite 500
Juneau, Alaska 99801-2101

M E M O R A N D U M February 27, 1992

SUBJECT: Bill adopting the Uniform Custodial Trust Act (HB 509)

TO: Representative Max Gruenberg 
Attn: Mark

FROM: Theresa L. Bannister '* 
Legislative Counsel

This is a revised memo to accompany HB 509, the bill that you requested to adopt 
the Uniform Custodial Trust Act in Alaska, and replaces my memo of February 14,

The bill tracks the uniform language very closely and only diverges when necessary 
to put the language in our legislative style or to clarify a provision. In addition to 
other very technical changes, the comments that follow indicate some of the 
modifications.

1. In various places, ’'an", "a", or no word was substituted for "any", where "any" did 
not appear to be meaningful, and "under" was substituted for "pursuant to" when 
referring to statutes.

2. In AS 13.60.010(a), the comma after beneficiary was removed and an "and" 
inserted after "transferor,".

3. In AS 13.60.040, $10,000 was used at your request as per the Virginia statute.

4. In AS 13.60.050(a), "considered" was substituted for "deemed", "married couple" 
was substituted for "husband and wife" and the bracketed language was deleted at 
your request.

5. In AS 13.60.060(d), "so" was removed from in front of "identified" and "identifying" 
and "as required by this subsection" was included in two spots.

6. In AS 13.60.090(b), "by relying" was substituted for "in reliance", and the 
subsection was broken out.

1992.



7. In AS 13.60.120(c), the Virginia version was used per your request, and in 
AS 13.60.120(b), the language was adjusted to clarify the paragraph and conform to 
our drafting style.

8. In AS 13.60.140(a), (a) was broken out into (a) and (b) and a reference to (a) was 
included in (b); this was to make the subsection conform to our drafting style.

9. In AS 13.60.140(d), "previous" was substituted for "predecessor."

10. In AS 13.60.150(a)(1), a comma was added after "matter", and the language was 
slightly rewritten to make it clearer.

11. In AS 13.60.150(c), the language was adjusted to clarify the subsection.

12. In AS 13.60.170(a)(2), "from this date" was substituted for "henceforth."

13. In AS 13.60.170(b), "transferor of the property" was substituted for "owner" (this 
is the Virginia addition you requested).

14. In AS 13.60.170(c)(2), "set out' was substituted for "prescribed."

If you would like more information on the above, please advise.

TLB:pl
92-139.plm

Representative Max Gruenberg
February 27, 1992
Page 2



U N I F O R M  C U S T O D I A L  T R U S T  A C T

Table o f Jurisdictioiis Wherein Act Has Been Adopted,

Jurisdiction Laws Effective Date Statutory Citation
Ha'-vaii........ 1909, Act 76 5-S-1989 HRS§§ 554B-1 to 5548-22.
Idaho......... 1989, c. 230 I.C. §§ 68-1301 to 68-1322.
Minnesota..... 1990, c. 476 4-19-1990* M.S.A. §§ 529.01 to 529.19.
Missouri....... 1986, S.B. No. V.A.M.S. §§ 404.400 to 404.650.

651
Rhode Island... 1988, c. 623 Gen.Laws 1956, §§18-13-1 to 18-13-22.
Virginia ....... 1990, c. 264 Code 1950, §§ 55-34.1 to 55-34.1 9.

Historical Note

T h e  Uniform Custodial T rust A c t was approved by the 
National Conference o f  Commissioners on  Uniform State

Laws in 1987. T he com plete teat o f  the act, the prefatory 
note and com m ents are  set forth in this supplement.

P R E F A T O R Y  N O T E

This Uniform: Act provides for the creation of a statutory custodial trust for adults to be: 
governed by the- provisions of the Act whenever property is delivered to another "as 
custodial trustee under the (Enacting state) Uniform Custodial Trust Act" The provisions 
of this- Act are based on trust analogies to concepts developed and used in establishing 
custodianships for minors under the Uniform Transfers to Minors Act (UTMA). The 
Custodial Trust Act is designed to provide a statutory standby inter vivo3 trust for 
individuals who typically are not very affluent or sophisticated, and possibly represented by 
attorneys engaged in general rather than specialized estate practice. The most frequent use 
of this trust would be in response to the commonly occurring need of elderly individuals to 
provide for the future management of assets in the event of incapacity. The statute will

- also be available for accomplishing distribution of funds by judgment debtors-and others to 
incapacitated persons for whom a conservator has not been appointed. Since this Act allows 
any person, competent to transfer property, to create custodial trusts for the benefit of 
themselves or others, with the beneficial interest in custodial trust property in the benefi­
ciary and not in the custodial trustee, its potential for use is extensive: .'Although the most

- frequent use probably will be by elderly persons, it is also available for a parent to establish 
a custodial trust for an adult child who may be- incapacitated; for adult persons in the 
mib'tary, or those leaving the country temporarily, to place their property with another for 
management without relinquishing beneficial ownership of their property; or for young 
people who have received property under the Uniform Transfers to Minors Act to continue a 
custodial trust as adults in. order to obtain the benefit and convenience of management 
services performed by the custodial trustee.

This Act follows the approach taken by the Uniform Transfers to Minors Act and allows 
any kind of property, real or personal, tangible or intangible; to be made the subject of a 
transfer to a custodial trustee for the benefit of a beneficiary. However, the most typical 
transaction envisioned would involve a person who would transfer intangible property, such 
as securities or bank accounts, to a custodial trustee but with retention by the transferor of 
direction over the property. Later, this direction co'dd be relinquished, or it could be lost 
upon incapacity. The objective of the statute is to provide a simple trust that is uncompli­
cated in its creation, administration, and termination. The potential for tax problems is 
minimized by permitting the beneficiary in most instances to retain control while the 
beneficiary has capacity to manage the assets effectively. The statute contains an asset 
specific transfer provision that it is believed will be simple to use and will gain the 
acceptance of the securities and financial industry. A  simple transfer document, examples 
of which are set forth in the Act, and a receipt from the custodian, also in the Act, would 
provide for identification of beneficiaries or distributees upon death of the beneficiary. 
Protection ia extended to third parties dealing with the custodian. Although the Act is 
patterned on the Uniform Transfers to Minors Act and meshes into the Uniform Probate 
Code, it is appropriate for enactment as well in states which have not adopted either U T M A  
or the UPC..

An adult beneficiary, who is not incapacitated, may: (1) terminate the custodial trust on 
demand (Section 2(e)); (2) receive so much of the income or custodial property as he or she 
may request from time to time (Section 9(a)); and (3) give the custodial trustee binding 
instructions for investment or management (Section 7(b)). In the absence of direction by the
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. CUSTODIAL TRUST

beneficiary ; w ho i3 n o t incapacita ted , th e  custodial tru s te e  m a n ag es  th e  p ro p e rty  su b jec t to 
th e  standard  o f care  th a t  w ould  be observed  by  a  p ru d en t person  d ea lin g  w ith  th e  p ro p e rty  
o f ano ther and is n o t lim ited by o th e r s ta tu to ry  res tric tions on in v es tm en ts  by  fiduciaries. 
(Section 7). *

A principal fea tu re  o f  th e  C ustodial T ru s t  u n d er this A c t is d esig n ed  to  p ro te c t th e  
beneficiary and his o r  h e r  d ependen ts a g a in s t th e  perils o f th e  b en efic ia ry 's  possib le fu tu re  
incapacity w ithout th e  necessity  o f a  conse rvato rsh ip . U nder Section. 10, th e  incapacity  o f 
th e  beneficiary does n o t te rm in a te  (1) th e  custod ial tru s t, (2) th e  d e sig n a tio n  o f  a  su ccesso r 
custodial tru s te e , (3) an y  p ow er o r  au th o rity  o f  th e  custod ial tru s te e , o r  (4) th e  im m unities o f 
th ird  persons rely ing  on ac tions o f  th e  custod ia l tru s te e . T he custod ia l tru s te e  con tinues to  
m anage the  p roperty  as a  d isc re tio n a ry  t r u s t  under ‘h e  p ru d e n t p e rso n  s ta n d a rd  fo r  the  
b en efit o f the  incapacita ted  benefic iary . ‘ '

M eans of m onitoring  an d  en fo rc ing  th e  custodial tru 3 t include p rov isions re q u irin g  th e  
custodial tru s te e  to keep  th e  benefic iary ’ inform ed, req u irin g  acco u n tin g  b y  th e  custod ial 
tru s te e  (Section 15), p rov id ing  fo r  rem oval o f  th e  custod ial t r u s te e  (Section 13), an d  th e  
d is tribu tion  o f th e  a s s e ts  on te rm in a tio n  o f th e  custod ial t r u s t  (Section 17). T he custod ial 
tru s te e  is p ro tected  in Section  16 by  t h e  s ta tu te s  o f lim itation  o n  p roceed ings a g a in s t th e  
custod ial tru stee . • . . . .

T ransac tions w ith  th e  custo d ia l t r u s te e  should, be execu ted  read ily  a n d  qu ick ly  b y  th ird  
p a rtie s  because th e ir  r ig h ts , a n d  p ro tec tions a re  determ ined  by the . A c t an d  a  th ird  p a r ty  
ac tin g  in good fa ith  h a s  no need  to  de te rm in e  th e  custod ial t r u s te e ’s  a u th o r ity  to  bind th e  
beneficiary  w ith  re sp e c t to  p ro p e rty  and- in v estm en t m a tte rs . (Section 11). T he A ct 
generally  limits the  cla im s o f  th ird  p a rtie s  to -reco u rse  a g a in s t th e  custo d ia l p ro p e rty , w ith  
th e  beneficiary in su la ted  a g a in s t p e rso n a l liab ility  un less he o r  sh e  is p e rso n a lly  a t  fa u l t  and  
the  custodial tru s te e  is sim ila rly  in su la ted  u n less the  custod ial t r u s te e  is perso n a lly  a t  fa u lt  
o r  failed to disclose th e  custod ia l capac ity  w hen e n te rin g  in to  a  c o n tra c t (Section 12).

A s a consequence o f th e  m obility  o f  o u r  population, p a r t ic u la r ly  th e  m a tu re  p e rso n s  w ho 
a re  m o st likely to  u tilize  th is  A ct, u n ifo rm ity  o f  th e  law s g o v ern in g  cu sto d ia l t r u s ts  is h igh ly  
desirable, and  th e -A c t is- d esigned  to  av o id 'co n flic t o f law s p rob lem s. A" cu sto d ia l t r u s t  
c rea ted  u n d er th is A c t rem ain s  su b je c t , to- th is  A c t d esp ite  a - s u b s e q u e n t c h a n g e  in th e  
residence o f  th e  tra n s fe ro r , th e  benefic iary , o r  the custodial, t r u s te e  o r  th e  rem oval o f  th e  
custodial t r u s t  p ro p e rty  from  th e  s ta te .o f  o rig inal location .. (Section 19)..

G e n e ra l S ta tu to ry  N o tes
HawalL While the Hawaii ac t is a  substantial adoption M issouri. W hile the  M issouri act is a  substantial adop- 

r the major provisions of the uniform  act, it departs from tioo of the m ajor provisions o f  the U niform  A ct, it  departs
! official le i t  in such m anner that the various instances o f  from, th e  official text in such m anner tha t the various

i  u  ttution, omission, and additional m atter cannot be instances o f substitution, omission, and additional m atter
ciesuiy indicated by statutory notes. cannot be clearly indicated by statutory notes.

UN IFO RM  CUSTO D IA L TR U ST  ACT
Section
1.
2.
3.
4.

5.

7.
8.
9.
10.
11.
12.

Definitions.
Custodial Tm stp General. •
Custodial Trustee for F u tu re  Paym ent o r Transfer. 
Form  and Effect o f Receipt and Acceptance by C usto­

dial Trustee, Jurisdiction.
Transfer to Custodial T rustee by  Fiduciary o r  Obligor;

Facility o f Payment.
M ultiple Beneficiaries; . Separate Custodial Trusts;

Sorvivonhip.
General Duties o f C astodisl Trustee.
General Powtjt o f  Custodial T rustee. "
Use o f  Custodial T rust Property.
Determination o f Incapacity; - Effect.
Exemption of T h u d  Peraoa F rom  Liability.
Liability to  T hird Person.

Section.
13. Declination,. R esignation . Incapacity,. D eath, o r  Re- 

- moval of.C ustodial Trustee;. Designation of Succes­
sor Custodial T rustee. . . . . .

14. Expenses, Com pensation, an d  Bond o f  Custodial 
. T rustee. ... . . .

13. Reporting .a n d  A ccounting by. Custodial Trustee; De­
term ination o f  Liability o f Custodial Trustee.

16. lim ita tion s o f  A ctioo Against C ustodial T rustee.
17. D istribution on  T erm ination: “
15. Methods- so d  Form s fo r  C reating-C ustodial Trusts.
19. Applicable Law.
20. Uniformity o f A pplication and Construction.
21. Short Title.
22. Severability. . _  ■
23. Effective D ale.

§ 1. Definitions. • • . . . . .
As used in this [Act]:

(1) “Adult" means an individual who is at least 18 years of age.
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(2) ''Beneficiary" means an individual for whom property has been transferred to or 
held under a declaration of trust by a custodial trustee for the individual's use and 
benefit under this [Act],..............................................................................
(3) "Conservator" means a person appointed or qualified by a court to manage the 

estate of an individual or a person legally authorized to. perform substantially the same 
functions.
(4) "Court" means the [_____ ] court of this State. • -
(5) "Custodial trust property" means an interest in property transferred to orheld 

under a declaration of trust by a custodial trustee under this [Act] and the income from 
and proceeds of that interest.
(6) "Custodial trustee” means a person designated as trustee of a custodial, trust 

under this [Act] or a substitute or successor to the person designated.
(7) "Guardian" means a person appointed or qualified by a court as a guardian of an 

individual, including a limited guardian, but not a person who is- only a guardian ad 
litem.
(8) “ Incapacitated" means lacking the ability to manage property and business 

affairs effectively by reason of mental illness, mental deficiency, physical illness or 
disability, chronic use of drugs, chronic intoxication, confinement,. detention' by a 
foreign power, disappearance, minority, or other disabling cause. -
(9) “Legal representative" means a personal representative or conservator.
(10) “Member of the beneficiary's family" means a beneficiary's spouse, descendant, 

stepchild, parent, stepparent, grandparent, brother, sister, uncle, or aunt, whether of 
the whole or half blood or by adoption.
(11) “Person” means an individual, corporation, business trust, estate, trust, partner­

ship, joint venture, association,.or any other legal or commercial entity. ..
(12) "Personal representative” means an executor, administrator, or special adminis­

trator of a decedent's estate, a person legally authorized to perform substantially the 
same functions, or a successor to any of them: .
(13) “State"- means a state, territory, or possession of the United States, the District 

of Columbia, or the Commonwealth of Puerto Rico.
(14) “Transferor” means a person who creates a custodial trust by transfer or 

declaration.
.; (15) “Trust company” means a financial institution, corporation, or other legal entity, 

. authorized to exercise general trust powers. :•

CO M M EN T
(1) “A dult" is a  p erson  18 y e a rs  o f a g e  fo r  th e  

p u rp o se  o f custod ial tr u s ts .  T h e  re s u l t  o f th is is 
th a t  a  person 18 y e a rs  of. a g e  w ill be  eligible to  
be a  custodial t r u s te e  u n d e r th is  A ct, a lth o u g h  
he o r  sh e  m ay n o t b e  eligible u n d e r  UTM A since 
m ino r custodianships* u n d e r  UTMA- may- ru n  to  
age- 21 a n d - th e  m in o r  could in  som e cases be 
o ld e r th a n  th e  custod ian . As-- th e  C om m ents 
u n d e r  Section l  o f  UTM A explain , th e  a g e  o f  21 
w as re ta ined  u n d e r th a t  A ct b e c a u se  th e  In te r ­
nal R evenue Code .on tinues to  p e rm it a  “ m inori­
ty  t r u s t”- u n d er Section  2053(c), to  con tinue in 
e f fe c t  un til a g e  21 an d  because  i t  .w as believed 
th a t  m o s t tra n s fe ro rs  c rea tin g  t r u s t s  o r  custod i­
an sh ip s  fo r m inora w ould  p re f e r  to  re ta in  the  
p ro p e rty  u n d er m a n a g e m e n t fo r  th e  b en efit o f 
th e  y o u n g  person  a s  long as  possib le . T he d if­
fe ren ce  has little  o r  no p rac tica l consequence  and 
se rv e s  th e  purpose o f  each  A c t

(3) “ C onservato r” is defined  b ro ad ly  to  pe rm it 
iden tification  o f  a  p erson  fu n c tio n in g  a s  a  con­
se rv a to r .

(4) "C o u rt"  m eans -----------  c o u r t  H ere  the
likelihood is th s t  m o st s ta te s  w ould  utilize th e
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sam e c o u r t  e.g., th e  p ro b a te  co u rt, th a t  deals 
with, co n se rv a to rs  an d  e s ta te s .

(5 an d  6) T he  te rm s "cu s to d ia l t r u s t  p roperty”  
and “custod ia l tru s te e ,"  a re  u sed  th ro u g h o u t to 
iden tify  c learly  th e  s ta tu to ry  t r u s t  p ro p e rty  and 
tru s te e  u n d e r  th is A c t  T h e  s ta tu to ry  t r u s t  con­
c e p t i s  u sed  tlu roughou t th e  A c t  * •_ . :

(7) A  defin ition  o f g u a rd ia n  h as  been included 
an d  is  b ased  on th e  U n ifo rm  P ro b a te  L ode Sec­
tion 5-103(6).

(8) A definition o f  in cap ac ita ted  h as  been  in­
cluded, fo r  th e  pu rpo se  o f  th is  A ct, because 
incapacity  o f th e  benefic ia ry  converts  th e - tr u s t  
from  a  revocable t r u s t  to  a  d isc re tio n ary  t r u s t  
T he defin ition  is . ta k e n , fro m  th e  U niform  Pro­
b a te  Code Section 5-401(c) re la tin g  to  th e  person  
w ho is u n ab le  to m anage- p ro p e rty . C om pare 
U niform  P ro b a te  Code S ection  5-103(7). N ote 
th a t  Section  10(aXii) perm its- a. t r a n s fe ro r  to  di­
rec t th a t  th e  t r u s t  shall b e  ad m in is te red  a s  one 
fo r an  incapacita ted  p e rso n . Section 10 deals 
specifically  w ith  the d e te rm in a tio n  o f  incapacity.

£ tr? r New 1
SS-. Amendin'

(1989).

A . *  -
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T he benefic iary 's fam ily is broadly de- (12) P ersonal re r,resenu i:.ve  is b road iy  defineu
to  iden tify  persons w ho m ay have stan d in g  and  the  defin ition  re flec ts  tn a t in the  U niform

judicial in terven tion  o r  accoun ting  (Sec- P ro b a te  Code Section 1-201(30).
13 and 15).

j  T he definition of a  person  is tak en  from  
U niform  P ro b a te  Code Section 1—201(29)...

A c tio n  in  A d o p tin g  J u r is d ic t io n s
'  Y e titio e*  (root Official Text; beneficiary’s unrevoked power of attorney if the docum ent

In subsec. (8). substitutes "m ental retarda- creating the power o f attorney grants powers sim ilar or
* t o "  for “m ental deficiency'*. identical to those defined as beneficutry transacttons in

section 523.24, subdivision 7.
• Adds definition as follows: '* ‘Holder o f the beneficiary’s Virginia. In par. (7), substitutes "a person" for "an

power of attorney’ means a person who is a holder of the individual".

‘ L aw  R eview  C o m m e n ta r ie s
New D urable Power Law and  Custodial T rust Act 

Amendments. Leo E. Eickhoff, Jr. 45 J. of M o Bar 329 
(1989).

L ib ra ry  R e fe re n c e s
A m erican  D ig est System

N a tu re  an d  essen tia ls  o f tru s ts  in genera l, see  T ru s ts  «=1.

E n cy c lo p ed ia s

D efin itions o f te rm s in connection w ith  tru s ts  in g en era l, se e  C J .S . T ru s ts  §§ 1 to 7.
I

§ 2. Custodial Trust; GeneraL

(a) A person may create a custodial trust of property by a written transfer of the 
property to another person, evidenced by registration or by other instrument of transfer, 
executed in any lawful manner, naming as beneficiary, an individual who may be the 
transferor, in which the transferee is designated, in substance, as custodial trustee under 
the [Enacting state] Uniform Custodial Trust Act
(b) A person, may create a custodial trust of property by a written declaration, 

evidenced by registration of the property or by other instrument of declaration executed 
in any lawful manner, describing the property and naming as beneficiary an individual 
other than the declarant, in which the declarant as titleholder is designated, in substance, 
as custodial trustee under the [Enacting state] Uniform Custodial Trust Act A r egistra­
tion or other declaration of trust for the sole benefit of the declarant is not a custodial 
trust under this [Act],
(c) Title to. custodial trust property is in the custodial trustee and the beneficial interest 

is in the beneficiary. •
(d) Except, as provided in subsection (e), a transferor- may not tenninate a. custodial 

trust
(e) The beneficiary, if not incapacitated, or the conservator of an incapacitated 'enefi- 

ciary, may terminate a custodial trust, by delivering to the custodial trustee a v. -iting 
signed by the beneficiary or conservator declaring the termination; If not pre* ously 
terminated, the custodial trust terminates on the death of the beneficiary.
(f) Any person may augment existing custodial trust property by the addition of other 

property pursuant to this [Act].
(g) The transferor may designate, or authorize the designation of, a successor custodial 

trustee in the trust instrument
(h) This [Act] does not displace or restrict other means of creating trusts. A trust 

whose terms do not conform to this [Act] may be enforceable according to its terms under 
other law.
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COMMENT

Section 2 is th e  principal provision au tho riz ing  
the  creation  of a  custod ia l t r u s t  and utilizes the 
concept o f incorporation  by refe rence  w hen the 
tra n sfe re e  o r  citleholder o f  p roperty  is d esig n a t­
ed as  custodial tru s te e  u n d e r th e  A ct. Section 2 
se ts  fo rth  th e  g en e ra l e f fe c t o f such  a. tra n sfe r . 
Section 18 provides, fo rm s which sa tis fy  th e  re­
q u irem en ts  o f  th is' section  a n d  identifies custom ­
a ry  m ethods o f tr a n s fe r r in g  a s s e ts  to  c re a te  a 
custod ial t r u s t  ' '  . ;

Section 2(a) prov ides th a t  a  t r u s t  m ay be cre­
a te d  by tra n s fe r  to a n o th e r  fo r th e  b en efit o f the 
tra n s fe ro r  o r  an o th e r. T his is expected  to be the 
m ost com mon w ay in w hich a  custodial t ru s t  
w ould be crea ted . H ow ever, a  custodial t r u s t  
m ay also be c re a te d  b y  declaration  o f t r u s t  by 
th e  ow ner o f p ro p e rty  to  hold it  fo r th e  b en efit 
o f  an o th e r a s  is prov ided  in Section 2(b). A 
declaration  in t r u s t  b y  th e  ow ner o f p ro p e rty  fo r 
h e  sole b en efit o f  h e  o w n er is n o t contem plated  
by th is A ct because  su ch  an  a tte m p t m ay  be 
considered ineffective a s  a  t r u s t  due to  h e  to tal 
iden tity  o f h e  tru s te e  and  beneficiary . How­
ever, th e  doctrine o f  m e rg e r  w ould no t preclude 
an  e ffec tive , t r a n s fe r  u n d e r th is  A ct f o r  h e  
b en efit o f h e  tr a n s fe ro r  and  one o r  m ore o th e r 
beneficiaries. See Section  6.

A custod ial t r u s t  could  be c rea ted  by h e  ex e r­
cise o f a  va lid  p o w er.'o f  a tto rn e y  o r  p o w er of ' 
appo in tm en t g iv en -b y -th e  ow ner o f  p ro p e rty  as 
one o f h e  tr a n s fe r s  " c o n s is te n t w ith  law ."

These* a lte rna tives , p e rm it h e  m ajo r, u se s  o f ' 
h e  custodial t r u s t  to  be accom plished expedi­
tiously . F o r  exam ple, an  o ld er person , w ish ing  
to - b e  relieved o f-m a n a g e m e n t o f  p ro p e rty  m ay 
tr a n s fe r  p ro p e r ty  t t r  a n o th e r  fo r  b en e fit o f  h e  
t r a n s fe r o r  o r  o f  th e  tr a n s fe ro r 's  sp o u se  o r  child. . 
T he declaration  ra a y .b e  u sed  to  estab lish  a  t r u s t  
o f  which h e  o w n er is tru s te e  to  con tinue 
m anagem en t o f  th e  p ro p e rty  fo r  b en e fit o f  an­
o th er, such  a s  a  sp o u se  o r  child. T he t r u s t  m ay 
include a  provision fo r  d is tribu tion  o f  a sse ts  
rem ain ing  a t  h e .  b en efic ia ry ’s  d ea th  d irec tly  to a  
nam ed d is trib u tee . '

T h is A ct does n o t p rec lu d e  h e  crea tion  of 
t ru s ts  under- o t h e r :e x is tin g  law,- s ta tu to ry  o r- 
n o n sta tu to ry , b u t  is d esig n ed  to  fac ilita te  h e  
creation  o f sim ple t r u s ts  inco rpo ra ting  h e  provi- .  
sions of thki A ct; T h e  w ritte n  tr a n s fe r  o r  decla­
ra tio n  " c o n s is te n t.w ith ''la w ” * req u ires  th a t  th e - 
fo n n a litiea .o f h e  t r a n s f e r  o f  p a rtic u la r  p ro p e rty -  
n ecessa ry  u n d e r o th e r  law  w ill be observed , e .g ,  ' 
if  land  is involved, th e  req u irem en ts  o f  a  p ro p e r 
deed an d  reco rd in g  m o s t  be sa tisfied . *

Section  2(c) provides fo r th e  re ten tion  o f  the 
beneficial in te re s t in the  custod ial t r u s t  p ro p e rty  
in h e  benefic ia ry  and, o f course , no t in the  
custod ia l tru s te e . The ex tensive  contro l and 
b en e fit in th e  benefic iary  who is no t incapacita t­
ed  m ain ta in s  th e  sim plicity o f the t r u s t  and 
avoids tax  com plex ity . T he custod ial tru s te e  is 
g iven  th e  title  to h e  p ro p e rty  and  a u th o rity  to 
a c t  w ith  re g a rd  to h e  p ro p e rty  only as is a u th o ­
rized  by  h e  s ta tu te . T he custod ial tru s te e 's  
pow ers a re  en u m era te d  in Section 8.

Section  2(e) g ives h e  a d u lt beneficiary , w ho is 
n o t incapacita ted , h e  pow er to  te rm in a te  the 
custod ia l t r u s t  a t  an y  tim e d u rin g  his o r  h e r 
life tim e. T h is p o w e r o f te rm ina tion  ex is ts  in any 
b enefic ia ry  w ho  is n o t incapac ita ted  w h e th e r h e  
b enefic ia ry  w as o r  w as n o t h e  tra n s fe ro r . A 
b enefic ia ry  m ay  be de te rm ined  to  be incapacitat- 

1 ed o r  h e  t r a n s fe ro r  m ay d es ig n a te  th a t h e  t r u s t  
is to  be ad m in is te red  a s  a  t r u s t  fo r  an  incapaci­
ta te d  b en efic ia ry  u n d e r  Section 10, in w hich 
e v e n t h e  b en efic ia ry  does n o t have h e  pow er to 
te rm in a te . H ow ever, h e  desig n a tio n  o f incapac­
ity  by  h e  tr a n s fe ro r  can be m odified by  h e  
t r u s te e  o r  h e  c o u r t b y  reaso n  o f  changed  cir­
cu m stan ce s  p u rs u a n t to  Section  10. T he A ct 
p rec lu d es te rm in a tio n  by  exerc ise  o f a  d u rab le  
p o w er o f  a tto rn e y  if  h e  benefic iary -is  incom pe­
te n t  (Section 7(f)). I f  h e  d o n o r p re fe rs  n o t to 
p e rm it th e  b en efic ia ry  h e  p o w er to  te rm in a te  o r 
to  d e s ig n a te  th e  b enefic iary  a s  incapacita ted  un ­
d e r  S ection  10, an  ind ividually  d ra f te d  t r u s t  o u t­
s id e  h e  scope o f  th is  A ct w ould  seem  app ro p ri­
a te .

U pon te rm in a tio n  o f  a  custod ia l tru s t, h e  cu s­
tod ia l t r u s t  p ro p e rty  m u s t b e  d is trib u ted  a s  p ro ­
vided  in  S ection  17.

A  tr a n s f e r  u n d e r  th is  A c t is irrevocable  ex cep t 
to  h e  e x te n t, h e  b en e fic ia ry  m ay  te rm in a te  i t  
H ence , a  t r a n s f e r  to. a  tru s te e  fo r  b en efit o f  a  
p e rso n  o th e r  th a n  h e  t r a n s fe ro r  is n o t revocab le  
by h e  tra n s fe ro r . I f  a  p o w er o f  revocation  
w e re  re ta in e d  b y  h e  tra n s fe ro r , th a t  w ould  be a  
t r u s t :  o u ts id e  h e  scope o f  th is  A c t and  en fo rce­
ab le  u n d e r  g e n e ra l law  p u rs u a n t to  subsection  
2(h).

T h is  A c t does n o t p rovide f o r  p ro tec tion  o f  h e  
cu s to d ia l t r u s t  a s s e ts  fro m  h e  claim s o f  credi­
to rs  o f  th e  benefic iary , w h e th e r h o s e  a re  g en er- 

' a l 'o r  g o v e rn m en ta l c red ito rs .. O th e r law s o f  h e  
s t e t e  re m a in  u n a ffec ted : In  h i s  re g a rd ; u n ­
u s u a l  p ro b lem s o f  handicapped  persons a n d ' h e  
coo rd ina tion , o f . resources) an d  sta te , o r  fed e ra l 
se rv ice s  call fo r  special p rov ision  an d  p lan n in g  
o u ts id e  th e  sco p e-o f th is-A c t-

Action in Adopting Jurisdictions
V tris tk a a  ( ra n  O fB dal T ex t: 

f Q u o t a . . In subsccj (e)u tubctttutet. “holder, o f . the 
beneficiary*! pow er o f atto rney" foe “conservator o f  an 
incapacitated beneficiary" in th e  first instance and for “ooo- 
serrmtor" in (he vecood instant*.
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Vlrgbrfn. In robaoc. (a), inserts " if  the property it  o f  a 
type subject to  reg B tn tio a ."  following “ registration".

In subsec. (b). inserts " l a  addition." a t. the beginning 
thereof, and  inserts “ if  the property is o f  s  type subject to 
registration.”  following “ registration of the property".
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jbinct iumccs. id) and le) in one jubaecuon (destgnut- this manner nut only if /ran ted  the power oy the e r r : - :
which read*: "D . The Ocneiiciary, 1/  not incapactut- court that appointed him in ^ proceeding in wnich •...:

forf tenninaie a custodial «nm  by delivering to the ciutouial trustee is made a party. If not previously terroi-
odiaJ trustee a writing signed by the beneficiary declar* nated. the custodial trust term inates on the death of the
the ternunauon. The conservator o f an incapacitated beneficiary. A transferor may not term inate a custodial

may similarly term inate the custodial trust in trust eacept as provided m this subsection."

L ib ra ry  R eferen ces

J ' '  A m erican  D igest S y stem

SjLx A ppointm ent o f new  tru s te e , see  T ru s ts  *=169 (I to 3).
i r :  M odification o f tru s t,  see  T ru s ts  *=58.
'.3 V N atu re  of e s ta te  in tr u s t ,  se e  T ru s ts  *=129.

N ecessity  and su ffic iency  of delivery  of p ro p e rty , see  T ru s ts  « = 37 '/2.
R ecording and re g is tra tio n  o f in s tru m en t c rea tin g  tru s t, se e  T ru s ts  *=23. 

r» ‘ Revocation and te rm in a tio n  o f  tru s ts , see T ru s ts  *=59(1 to  4), 61(1 to 4).
^  T ra n sfe r  of legal title  to p ro p e rty  as c rea tin g  tru s t, see  T ru s ts  « = 3 l.

W ritten  in s tru m en ts  d ec la rin g  tru s ts , see T ru s ts  <5=19 to 23.

E ncycloped ia*

A dding to tru . p ro p e rty , see  C J .S . T ru s ts  § 87.
E ssen tia ls of d ec la ra tio n  o f t r u s t  in genera l, see  C J .S . T ru s ts  §§ 42 to 45.
R ecording or re g is tra tio n  of in s tru m e n t c rea tin g  tru s t, se e  C J .S . T ru s ts  § 41.
Revocation and te rm in a tio n  o f tru s ts , see C J .S . T ru s ts  §§ 88 to 90, 92 to  95.
R ig h t o f c rea to r o f  t r u s t  to  provide fo r su b s titu te  o r su ccesso r tru s te e s , see  C J .S . T ru s ts  §§ 212, 

213.
T itle  o f tru s te e  an d  benefic iary , see  C J .S . T ru s ts  § 175.
T ra n s fe r  of title  o r  in te re s t  and  delivery  o f  t r u s t  p ro p e rty , see  C J .S . T ru s ts  §§ 63, 64.

§ 3. Custodial Trustee for Future Payment or Transfer.
(a) A person having the right to designate the recipient of property payable or 

transferable upon a future event may create a custodial trust upon the occurrence of the 
future event by designating in writing the recipient, followed in substance by: “as
custodial trustee fo r______ (name of beneficiary) under the [Enacting state] Uniform
Custodial Trust A c t”
(b) Persons may be designated as substitute or successor custodial trustees to whom 

the property must be paid or transferred in the order named if the first designated 
custodial trustee is unable or unwilling to serve.
(c) A designation- under this section may be made in a will, a trust, a deed, a 

multiple-party account, an insurance policy, an instrument exercising a power of appoint­
ment, or a writing designating a beneficiary of contractual rights. Otherwise, to be 
effective, the designation must be registered with or delivered to the fiduciary, payor, 
issuer, or obligor of the future right

COMMENT
T h is  section perm its  a  fu tu re  custod ial tru s te e  custodial t r u s te e  m ay decline to  se rv e  b e fo re  the

to be designated  to  rece ive  p ro p e rty  f o r  the  tr a n s fe r  occu rs  o r  m ay  re s ig n  u n d e r Section 13
benefic iary  o f  a  cu sto d ia l t r u s t  to  be effective a f te r  th e  tr a n s fe r .
upon  th e  occurrence o f  a  fu tu re  e v e n t o r tran s- T he so u rce  o f th is sec tio n  is  Section 3 of
fer. To accom m odate c h an g es  in c ircum stances UTMA.
d u rin g  the p assag e  o f  tim e, one o r  m ore succes- e n ac tin g  s ta te 's  ru le  a g a in s t perp e tu ities
so rs  o r  su b s titu te  cu s to d ia l tru s te e s  can also  be raay lim it o r  a ffe c t th e  c rea tio n  o f a custod ial
designa ted . The d es ig n a tio n  o f  th e  fu tu re  custo- t r u s t  upon th e  occurrence o f  a  fu tu re  event,, b u t
dial tru s te e  and th e  b en efic ia ry  can  be m ade in because th e  u se  o f  a  custo d ia l t ru s t  usually
an  in s tru m e n t w hich is revocab le  o r  irrevocable con tem pla tes d ispositions fo r  th e  b en efit o f  liv-
depend ing  upon th e  n a tu re  o f th e  tran sac tio n  o r ing persona, p e rp e tu ity  p rob lem s should ra re ly
tra n s fe r . Any p e rso n  d e s ig n a te d  as  a fu tu re  arise.
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T esta m en ta ry  tru s ts , see  Wills «=669 to  675.
T ru s t  by dep o sit o f m oney in bank, se e  T ru s ts  «=»84(1 to 4).
T ru s t in life in su rance  payab le  to  ano ther, see  T ru s ts  «=>37.
T ru s ts  tak in g  e ffe c t in fu tu re , see  T ru s ts  «=»14.

Encyclopedia*
C erta in ty  a s  to  su b jec t m a tte r  o f  tru s t, see  C J .S . § 45.
E xecution o f  pow er by app o in tm en t in tru s t ,  se e  C JJ3 . P o w ers  § 15.
T es ta m en ta ry  tru s ts , se e  C J .S . W ills, §§ 1004 to 1016.
Tim e o f  vesting , se e  C J .S . T ru s ts  § 29.
T ru s t  o f m oney deposited  in financial in s titu tio n , see  C J .S . T ru s ts  § 54.
T ru s t o f  p roceeds o f life in su rance , se e  C J i L  T ru s ts  § 56.

§ 4. Form and Effect of Receipt and Acceptance by Custodial Trustee, Jurisdiction.
(a) Obligations of a custodial trustee, including the obligation to follow directions of the 

beneficiary, arise under this [Act] upon the custodial trustee's acceptance, express or 
implied, of the custodial trust property.

(b) The custodial trustee’s acceptance may be evidenced by a writing stating in 
substamie:

CUSTODIAL TRUSTEE’S RECEIPT AND ACCEPTANCE
I, _____  (name of custodial trustee) acknowledge receipt of the custodial' trust

property described, below or in the attached instrument and accept the custodial trust as
custodial trustee fo r (name of beneficiary) under the [Enacting state] Uniform
Custodial Trust Act I undertake to administer and distribute the custodial trust property 
pursuant to the [Enacting state]' Uniform Custodial Trust Act My obligations as 
custodial, trustee are subject to the directions of the beneficiary unless the beneficiary is 
designated as, is, or becomes incapacitated. The custodial trust property consists of

Library References
American Digest System

Dated:

(Signature of Custodial Trustee)
(c) Upon accepting custodial trust property, a person designated as custodial trustee 

under this [Act] is subject to personal jurisdiction of the court with respect to any matter 
relating to the custodial trust ;

.  . . .... C O M M EN T  ._
Although.- a  custod ia l, t r u s t  is c re a te d  by- a- p re ssed  o r  im plied, b u t  ic is recom m ended  th a t

tra n s fe r  th a t  sa tis f ie s  Section  2  o f th e  A ct, th e  th e  w ritte n , a c c e p ta n c e  p rov ided  fo r  in Section
responsibility  and  ob liga tions upon th e  tru s te e  4(b) b e  u tilized. B y th e  accep tance  the  custod ial
do n o t a rise  u n til th e  tru s te e  has accep ted  th e  tru s te e  su b m its  to  th e  persona l jurisd iction  of
tra n sfe r . T h is deta iled  section  is included to  c a l l "  th e  c o u rts  o f  th e  e n ac tin g  s ta te  fo r  th e  pu rpo se  
the  a tten tio n  o f  th e  p a rtie s  to  th e  e ffec tiv e  re- o f  th e  custod ia l t r u s t ,  desp ite  su b se q u e n t reloca- 
ceip t a n d  accep tance  b y  th e  custod ia l tru s te e , tion  o f  th e  p a r tie s  o r  o f  th e  custod ia l t r u s t
Once a  custod ial tru s te e  ac c e p ts  th e  tr a n s fe r  o f  p ro p e rty . T h e  principal sou rces o f  these , p ro ri-
the  custod ial t r u s t  p ro p e rty , th e  custod ia l tru s t-  s io n s a re  S e c tio n s  8 a n d ' 9 o f  UTMA a n d  th e
ee a ssu m es th e  ob ligation  of- a  custodial- tru s te e  an a lo g o u s p rov isions u n d e r th e  U niform  P ro b a te
under th is A c t  T he  accep tance  can  be ex- Code, Sections 3-502 , 5 -208 ,'5 -3 07 , 7-103!

L ib ra ry  R eferen ce*  - ............... •
A m erican  D ir e s t  S y s te m  ’ .  .

A cceptance by  tru s te e , se e  T ru s ts  *=»38. ... V -
E n cyclop ed ia*  w >  ■' . ' “ *-

A cceptance an d  d isc la im er Dy tru s te e , see  C JJ3 . T ru s ts  § 60.
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§ 5. Transfer to Custodial Trustee by Fiduciary or CMisor: Facility of "Payment.
(a) Unless otherwise directed by an instrument designating a custodial trustee pursu­

ant to Section 3, a person, including a fiduciary other than a custodial trustee, who holds 
property of or owes a debt to an incapacitated individual not having a conservator m a y  
make a transfer to an adult member of the beneficiary's family or to a trust company as 
custodial trustee for the use and benefit of the incapacitated individual. If the value of 
the property or the debt exceeds [$20,000], the transfer is not effective unless authorized 
by the court.

(b) A  written acknowledgment of delivery, signed by a custodial trustee, is a sufficient 
receipt and discharge for property transferred to the custodial trustee pursuant to this 
section.

C O M M EN T
T his section  is in th e  n a tu re  o f a  facility-of- delivered . I t  is based  p rim arily  on Sections 6

p ay m en t provision th a t  perm its  persons o w ing  and 7 o f UTMA and includes th e  pro tections o f
m oney to an  incapacita ted  individual to  dis- Section 8 o f UTMA as well. I t  perm its  a  custodi-
c h a rg e  a fixed ob ligation  by a p ay m en t to  a  al t r u s t  to  b e  estab lished  a s  a  s u b s ti tu te  fo r a
custod ial tru s te e  u n d e r th is  A c t  T he sec tio n  conse rva to rsh ip  to receive p aym en ts d u e  an  incu-
does no t au th o rize  th e  custod ial tru s te e  to  s e t tle  p ac ita te d  in d iv idu a l A lso, see  Section 11, which
claim s fo r d ispu ted  am o u n ts  b u t only to  acknow l- p ro tec ts  tra n s fe ro rs  and o th e r  th ird  p a rtie s  deal-
ed g e  an effec tive  rece ip t o f p ro p e rty  paid  o r  ing  w ith  th e  custodial tru s te e .

A ction  in  A d o p tin g  J u r is d ic t io n s
VsrUtkxM from O ff ld il  T e s t  V lrglala. In subacc. (»), substitutes "S 10,000” for "(520,-

MlAMSOta. Omit* this section. 000)".

L ib ra ry  R efe ren ces
A m e rica n  D ig est System*

D eliv ery  o f  m oney o r  o th e r personal p ro p e rty  as  c re a tin g  tru s t, see  T ru s ts  «=33.
A greem en ts to  hold o r  convey to u se  o f  a n o th e r  a s  t ru s ts , see  T ru s ts  «=35{1).

Encyclopedias

D elivery o r  possession  o f personal p ro p e rty , see  C J .S .  T ru s ts  § 55.
C reation  o f  t r u s t  by  a g re e m e n t o f  p e rso n  acq u irin g  ti tle  to  hold o r  convey to  use  o f an o th er, see  

C J .S . T ru s ts  § 51. *

§ 6. Multiple Beneficiaries; Separate Custodial Trusts; Survivorship.

(a) Beneficial interests in a custodial trust created for multiple beneficiaries are deemed 
to be separate custodial trusts of equal undivided interests for each beneficiary. Except 
in a transfer-or declaration for use and benefit of husband and wife, for whom 
survivorship is presumed, a right of survivorship does not exist unless the instrument 
creating the custodial trust, specifically provides for survivorship [or survivorship .is 
required as to community or marital property].
(b) Custodial trust property held under this [Actlby the same custodial trustee for the 

use and benefit of the same beneficiary may be administered as a single custodial trust
(c) A custodial, trustee of custodial trust, property held' for more than one beneficiary 

shall separately account to each beneficiary pursuant to Sections 7 and 15 for the 
administration of the custodial trust

C O M M EN T
T his A c t  unlike UTM A. does n o t p rec lu d e  a  b enefic iary  a re  sep a ra te  a n d  th e  custod ial tru s t-

custod ial t r u s t  fo r  m ore th a n  one benefic ia ry , ee is. ob lig a ted  u n d er subsection  (c) to  acco u n t
A d u lt persons c re a tin g  custod ial tru s ts  a re  likely se p a ra te ly  to  each benefic iary  fo r adm in is tra tion  
to  s e t  up a u to d ia l  t r u s ts  in various fo rm s, e .g ., o f th e  b en efic ia ry 's  in te re s t in th e  custod ial 
p a re n ts  m ay w ish to  s e t  u p  a  custodial t r u s t  fo r  tru s t.
th e ir  children or fo r  them selves, then  fo r  a  S ubsec tion  (b) allows a  custod ial t r u s te e  w ho
spouse , e tc . H ow ever, th e  in te re s ts  o f  each  is ad m in is te rin g  m ultiple custod ial tru s ts  fo r  th e
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sam e benefic iary  to  adm in is ter the  custod ia l ed benefic iary , th e  custod ial tru s te e  can adm inis- 
tru s ta  a s  a sin g le  custod ia l tru s t. F o r exam ple, te r  th em  as a  s in g le  custod ia l tru s t, 
if m u ltip le  tru s ts  a re  c rea ted  fo r an  incapacitat-

A ctio n  in  A d o p tin g  J u r is d ic t io n s
Variations from Official Text: In subsec. (b), substitutes "single custodial account" for

Rhode Island. In subsec. (1), at end thereof, o m iu  "single cu ito d ia l trust" , 
bracketed language. Virginia. In subsec. (a), omits "com m unity or".

Library References

A m e rica n  D ig est S y s te m

E x te n t o f e s ta te  o r  in te re s t of benefic iary  o f  tru s t,  see  T ru s ts  <£=139, 140.

E n c y c l o p e d i a s

C o n stru c tio n  o f  t r u s t  fo r  severa l benefic iaries, se e  C J .S . T ru s ts  § 186.

§ 7. General Duties of Custodial Trustee.
(a) If appropriate, a custodial trustee shall, register or record the instrument vesting 

title to custodial trust property. _
(b) If the beneficiary is not incapacitated, a custodial trustee shall follow the directions 

of the beneficiary in the management, control, investment, or retention of the custodial 
trust property. In the absence of effective contrary direction by the beneficiary while not 
incapacitated, the c-.stodial trustee shall observe the standard of care that would'be 
observed by a prudent person dealing with property of another and is not limited by any 
other law restricting investments by fiduciaries. However, a custodial trustee, in the 
custodial trustee’s discretion, may retain any custodial trust property received from the 
transferor. I f a custodial trustee has a special skill or expertise or is named custodial 
trustee on the basis of representation of a special skill or expertise, the custodial trustee 
shall use that skill or expertise. - . .........
(c) Subject to subsection (b), a custodial trustee shall take control of and collect, hold, 

manage, invest, and reinvest custodial trust property.
(d) A custodial trustee at all times shall keep custodial trust property of which the 

custodial trustee has control, separate from all'other property in a manner sufficient to 
identify it clearly as custodial trust property of the beneficiary. Custodial trust property, 
the title to which is subject to recordation, is so identified if an appropriate instrument so 
identifying the property is recorded, and custodial trust property subject to registration is 
so identified if it is. registered, or held in-an account in the name of the custodial trustee,
designated in substance: “as custodial trustee fo r (name of beneficiary) under the
[Enacting state) Uniform Custodial Trust Act”
(e) A custodial trustee shall keep records of all transactions with respect to custodial 

trust property, including information necessary for the preparation of tax returns, and 
shall make the records and information available'at' reasonable times to the beneficiary or 
legal representative of the beneficiary: . ■ ■ TT":    ----------
(f) The exercise of a durable power of attorney for an incapacitated beneficiary is not 

effective to terminate-or direct the administration or distribution, of a custodial trust

COMMENT “   *• '•

epee 
as S

S ubsection  (b) re s ta te *  and  confirm s th e  coo* 
tro l b y  th e  b en efic ia ry  w ho is n o t incapacita ted . 
H ow ever, th e  t r u s te e  h a s  a  reasonab le  ob ligation  
to  a c t  w hen  th e -b en e fic ia ry  h as n o t d ire c te d  him . 
U n d er S ections 9 a n d  10, w hen a  benefic iary  
becom es incapacita te d , th e  custod ial t r u s t  b e­
come* a  d isc re tio n a ry  t r u s t  and th e  tru s te e  is 
s u b je c t to  th e  con tro l o f  th e  s ta tu te  an d  n o t th e  
b enefic iary ’s d irec tion . T he custod ial tru s te e  is 
su b jec t to  th e  u so a l tru s te e 's  s ta n d a rd  as  tak en

from  Section 7 -302  o f th e  U niform  P ro b a te  
Code. T he s ta tu te  a lso  im poses a  s ligh tly  h ig h e r 
s ta n d a rd  on p ro fessional fiduciaries a c tin g  u n d e r  
th e  s ta tu te . O therw ise, m uch  o f th is  sec tion  is 
tak en  from  Section 12 o f  UTMA. W h en ev er 
reco rdab le  a s s e ts , such  s s  land , a re  In th e  c u s to ­
dia l t r u s t , th e  tru s te e  w ould  be expected  to  
record  title  to  th e  a sse t. T he section is e n titled  
“ g e n e ra l d u tie s” because th e re  a re  add itional
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specific  du ties id en tified  in o th e r sections such  
as Section  9.

Action In Adopting Jurisdictions
Vsrisdmcs tnm  OfflcU T o t:  Omiu lubtec. (f).

M t a m n . In  BiUecrCbX *ub«titnta "»ct forth in sec- v , Tft ,w l
do a  501B.10” for “th* t would be otwerved by •  prudent v lntW »- In  subsec. (a), lubsutm es such person s own
person deahn j w ith property of another and is not limned Property" for property  o f another*.
by any other law restricting investments by fiduciaries", and
omits last sentence.

Library R" ferences
American Digest System

M anagem en t an d  d isposal o f t r u s t  p roperty , se e  T ru s ts  <*=171 to  269.

Encyclopedia*

D uties o f tru s te e , genera lly , se e  C J .S . T ru s ts  § 247.
D uties, o f  t r u s te e  as. to  p ro tection  an d  p rese rv a tio n  o f  p ro p e rty , see  C J .S . T ru s ts  § 270. 
in v es tm en ts  o f  t r u s t  fu n d s by tru s te e , see  C J .S . T ru s ts  §§ 320 to  337.

§ 8. General Powers of Custodial Trustee.

(a) A  custodial trustee, acting in a fiduciary capacity, has all the rights and powers over 
custodial trust property which an unmarried adult owner has over individually owned 
property, but a custodial trustee may exercise those rights and powers in a fiduciary 
capacity only.

(b) This section does not relieve a custodial trustee from liability for a violation of 
Sedion 7.‘

COMMENT
T his section is ta k e n  from  Section 13 o f  is to r e f e r  to  th e  ex is tin g  s ta tu te s  g ra n tin g

UTM A. I t  g ra n ts  th e  tru s te e  v e ry  b road  pow ers pow ers to  a  tru s te e , such  a s  th e  U niform  T rust-
o v er th e  property , sub jec t, how ever, to  th e  P ru - ee '8 P o w ers  A c t  F o r  exam ple: [(a) A  custod ial
d en t P erson  R ule  an d  to  th e  obligations s e t  o u t tru s te e  h a s  t h e  pow ers o f  a  tru s te e  u n d e r the
in th e  A c t  A l t e r n a t i v e  approach, to  subsec- U nifo rm  Pow er8 A c t]
t o n  (a) th a t  m ig h t b e  tak en  by  an  en ac tin g  s ta te  J

Action in Adopting Jurisdictions
V srisd o ss  t n m  O ff ld s l T ex t: the cUte the custo d iin  acts" following "individually owned

Virginia. In tubaec. (a), inaerts ‘‘which ahall include but property” , 
no t be Hmrtwt to those power* act forth in § 64.1-57 u  o f

Library References
A m e r i c a *  Digest System  -

A uthority  o f  t r u s te e  in m an ag em en t o f  t r u s t  p ro p e rty  in  g e n e ra l, see  T ru s ts  «=171.

E n cy c lo p ed ia s

M an ag em en t o f  t r u s t  p ro p e rty , see  C J .S . T ru s ts  §§ 296 to  376.

§ 9. Use of Custodial Trust Property.

(a) A  custodial trustee shall pay to the beneficiary or expend for the beneficiary’s use 
and benefit so much or all of the custodial trust property as the beneficiary while not 
incapacitated may direct from time to time.

(b) If the beneficiary is incapacitated, the custodial trustee shall expend so much or all
of the custodial 'rust property as the custodial trustee considers advisable for the use and
benefit of the beneficiary and individuals who were supported by the beneficiary when the 
beneficiary became incapacitated, or who are legally entitled to support by the benefi­
ciary. Expenoitures may be made in the manner, when, and to the extent that the
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custodial trustee determines suitable and proper, without court order and without regard 
to other support, income, or property of the beneficiary.
(c) A custodial trustee may establish checking, savings, or other similar accounts of 

reasonable amounts under which, either the custodial trustee or the beneficiary may 
withdraw funds from, or draw checks.against, the accounts. Funds withdrawn1 from, or 
checks written against, the account by the beneficiary are distributions of custodial trust 
property by the custodial trustee to the beneficiary.

C O M M E N T

T his section  provides th a t  th e  custo d ia l tru s te e  
is ob liga ted  to follow th e  d irec tions o f  the  benefi­
c ia ry  w ho is n o t incapac ita ted  in pay in g  o v e r  o r 
expend ing  custod ial t r u s t  p ro p e rty . I f  th e  bene­
fic ia ry  is incapacita ted , th in  sec tion  im poses 
d u tie s  on  th e  custod ial t r u s te e  to  ap p ly  fu n d s  fo r 
th e  benefic iary  sim ilar to  th o se  im posed on cus­
to d ia n s - fo r  m inors u n d e r  Section  14 o f UTM A. 
In  addition , how ever, subsection -(b ) au th o rize s  a  
custo d ia l tru s te e  to  p ay  o v e r o r  ex p en d  custod ial 
t r u s t  p ro p e rty  fo r  th e  u se  an d  b e n e f it  o f  the  
incapacita ted  b enefic ia ry 's  d ep e n d e n ts  w ho w ere  
su p p o r te d -b y  th e  b en efic ia ry  a t  th e  tim e  th e  
benefic iary  b ecam e -in c a p a c ita te d ‘ o r  fo r  w hom  
th e re  is :a  leg a l ob ligation  to  B u p p o r t ■

T he use-and-benefits s ta n d a rd  fo r  th e  expendi­
tu re  o f  cu s to d ia l p ro p e rty  is in tended , to  avoid 
a n y  im plication th a t  th e  custo d ia l t r u s t  p ro p e rty  
can  be u sed  only fo r  th e  re q u ire d  s u p p o r t  o f  the  
incapacita ted  beneficiary .

Subsection  (c) allow s a  custod ia l tru s te e  to 
m ain tain  a b an k  account, o f  a n  am o u n t reaso n ­
able u n d e r  th e  c ircu m stan ces , w ith  th e  benefi­
c iary  w h e reb y  bo th  th e  b enefic ia ry  an d  th e  cus­
todial tru s te e  m ay w rite  checks on th e  account. 
T his m ay  be u sed  a s  one m ethod  o f  m aking  
m oney av a ilab le  f o r  th e  b en efic ia ry 's  personal 
needs. M any  in capac ita ted  persons,, un ab le  to 
m anage  b u s in e ss  a f fa irs , a r e  still co m p e ten t to 
pay p erso n a l expenses. T h is ty p e  o f  a r ra n g e ­
m en t w ould b e  im p o rtan t to  them . A custodial 
t ru s te e  shou ld  m ain ta in , o f  course , a  se p a ra te  
bank  acco u n t fo r  u se  in m a n ag in g  th e  custod ial 
t r u s t  p ro p e rty  a n d  in v e s tm e n ts .

A n a lte rn a tiv e  app ro ach  m ig h t be tak en , to  th is 
section  th a t  re f e r s  to  th e  d is trib u tiv e  pow ers o f 
a  co n se rv a to r u n d e r th e  law s o f  th e  en ac tin g  
s ta te , in  th e  e v e n t th a t  s t a te  shou ld  p re fe r  th a t 
incorporation  by  re fe ren ce . F o r  exam ple: [The 
custo d ia l t r u s te e  h as  th e  d is trib u tiv e  p ow ers o f a  
c o n se rv a to r u n d e r  th e  U n ifo rm  P ro b a te  Code.]

‘ •- 'Library References

A m e ric a n  D igest System .

: Expendhm^of principal,-see Trusts <*:>276.
P ay m en t o f  in e o ro e o r  p ro c e e d s  o f  p ro p e rty , se e  T r u s t s  «=280, 282.

E n cy c lo p ed ia s

P ay m en t o f  incom e o r  p roceeds o f  p ro p e rty , se e  CJ.S. T ru s ts  §§ 351, 353. 
R ig h t to receive a n d  e x p e n d itu re  o f principal, see  CJ.S. T ru s ts  § 349.

(e)
custc 
admi 
an ir.
(f) 

desip 
o r  (i'

§ 10. Determination of Incapacity;. Effect.

(a) The custodial trustee shall administer the custodial trust as for an incapacitated 
beneficiary if. (i) the^custodial.trust was ueated.under Section 5, (ii) the transferor has so 
directed in the instrument creating the custodial trust, or (iii) the custodial trustee has 
determined that the beneficiary is incapacitated.
(b) A custodial trustee may.'determine that the beneficiary is incapacitated in reliance 

upon (0 previous- direction or authority given by the beneficiary while not incapacitated, 
including direction or authority pursuant to a durable power of attorney, (ii) the certifi­
cate of the beneficiary's physician, or (iii) other persuasive evidence.
(c) I f a custodial trustee for an incapacitated beneficiary reasonably concludes that the 

beneficiary's incapacity has ceased, or that circumstances concerning, the beneficiary's 
ability to manage property and business affairs have-changed since the creation of a 
custodial trust directing1.administration as for an incapacitated beneficiary, the custodial
trustee may* administer the-trust as for a beneficiary who is not incapacitated.

. .

(d) Oh petition of the beneficiary, the custodial trustee, or other person interested in 
the custodial trust property or the welfare of the beneficiary, the court shall determine 
whether the beneficiary is incapacitated.
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(e) Absent determination of incapacity of the beneficiary unoer subsection (b) or (d), a 
custodial trustee who has reason to believe that the beneficiary is incapacitated shall 
administer the custodial trust in accordance with the provisions of this [ActJ applicable to 
an incapacitated beneficiary.
(f) Incapacity of a beneficiary does not terminate (i) the custodial trust, (ii) any 

designation of a successor custodial trustee, (iii) rights or powers of the custodial trustee, 
or (iv) any immunities of third persons acting on instructions of the custodial trustee.

C O M M EN T
T his is one o f th e  m ore im p o rtan t sections o f tics ch an g e  on the e v e n t o f  th e  b en efic ia ry 's

th e  A ct under w hich th e  custod ial tru s te e  m ay  incapacity.
d e te rm in e  th a t th e  benefic iary  is incapacita ted  so  scc tio n  is no t a  pr0CCC<1jnE fo r  th e ap-
th e  t r u s t  will ch an g e  from  one su b jec t to  th e  po in tm en t o f  a  conse rvato r, an d  i t  is n o t contcm -
co n tro l o f the beneficiary  to a d isc re tionary  t r u s t  lated  th a t  su ch  a d e d a ra tio n  w ould  icad
fo r  th e  beneficiary. Subsection (b) allow s th e  co u rt a p p o in tn ien t o f a  c o n se rv a to r  o r g u a rd ian
c u sto d ia l tru s te e  to  d e tem u n e  th a t  th e  benefi- unlesa o th e r  fac to rs  w ou,d w a r ra n t  su ch  ^
e .a ry  is incapacita ted  provided th e  d e te rm in a tio n  m enL T he  ex istence o f a  com prehensive  and
is b ased  upon th e  certifica te  o f th e  b e n e fic ia ry ^  w eu.m aIiaged- w U x lM  t r u s t  w ould  be one
physician , the p n o r  direction o r  a u th o rity  o f  th e  fac to r d ia t  w ould  tend ^  a v d d  th e  n ccess ity  fo r
benefic .a ry , o r o th e r  reasonab le  evidence. T h a t  ^  ap p o in tm en t of a  c o n se rv a to r o r  g u a rd ia n  of
a u th o r ity  could be evidenced, fo r  exam ple, b y  a  ^ g  g ^ ^
d u ra b le  pow er o f  a tto rn e y  execu ted  by  the  be^e-
fic ia ry  prio r to  becom ing incapacita ted  ev en  This sec tion  also  does n o t p rov ide a  p roceed ing  
th o u g h  th a t  pow er o f  a tto rn e y  is n o t o th e rw ise  d ie  leg a l com petence o f  a  t r a n s fe r o r  in
e ffec tiv e  to con tro l m an ag em en t o r  te rm in a tio n  se ttin g  u p  a  t r u s t  u n d e r  Section  2. R a th e r,
o f  th e  custodial t r u s t  Such a  d u rab le  pow er o f  i0  re ia te3  10 a  m a n a g e m e n t m a tte r  in a
a tto rn e y  could be g iven  to  a  chiid, spouse , frien d , validly e s tab lish ed  custod ia l t r u s t  
o r  o th e r  tru s te d  individual. In  aiddition, specific  S ubsection  (f) provides, th a t  th e  incapacity  o f
a u th o rity  is provided in. subsection  (d) fo r  th e  th e  b en efic ia ry  does n o t te rm in a te  th e  custod ial
benefic ia ry , the  custod ia l tru s te e , o r  o th e r  in te r- t r u s t  I f  th e  benefic iary  becom es incapacita ted ,
e s te d  person to se e k  a  declaration  from  th e  c o u r t th e  a u th o r ity  o f  the  cu sto d ia l tru s te e  con tinues
a s  to  th e  capacity  o f th e -b en e fic ia ry  fo r  th e  and  th e  cu s to d ia l tru s te e  m u s t  follow  th e  s ta tu -
p u rp o se s  o f th is A c t  This is im p o rtan t to  th e  to ry  p rov isions o f  the A c t re la tin g  to  m an ag in g
cu sto d ia l tru s te e , a s  h is du ties an d  responsibili- custod ial t r u s ts  fo r  in cap ac ita ted  ind ividuals.

Action in Adopting Jurisdictions
V ariations from O fficial Text: In subsec. (c), substitutes “ m ust adm inister”  for "m ay

M innesota. In subsec. (a), omits clause (i). administer".

L ib ra ry  R efe ren ces
A m e ric a n  D igest S y s te m

D eterm ination  a s  to  m ental d iso rd e r in g e n e ra l, see  M ental H ea lth  <3=»6 to  18.

G n c y c l o p e d l a a

D eterm ination  a s  to  m ental d iso rd e r in g e n e ra l, see  C J .S . In s a n e  P ersons §§ 8 to  34.

§ 11. Exemption of Third Person From Liability.
A third person in good faith and without a court order may act on instructions of, or 

otherwise deal with, a person purporting to make a transfer as, or purporting to act in the 
capacity of, a custodial trustee. In the absence of knowledge to the contrary, the third 
person is not responsible for d e t e r m in in g :  •

(1) the validity of the purported custodial trustee's designation;.
(2) the propriety of, or the authority under this [Act] for, any action of the purported 

custodial trustee;
(3) the validity or propriety of an instrument executed or instruction given pursuant 

to this [Act] either by the person purporting to make a transfer or declaration or by the 
purported custodial trustee; or
(4) the propriety of the application of property vested in the purported custodial 

trustee.
7 A U.LA-Bimnws 0  rrianoai— 2 1 7
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§ 1 1 CUSTODIAL TRUST

C O M M E N T

T his section  is  based  upon Section 16 o f the  
UTMA an d  p ro te c ts  th ird  persons w ho deal in 
good fa ith  w ith  th e  custod ial trustee .

Library References

A m erican  D ig est S y stem

L im itations o f  au th o rity  imposed in crea tion  of tru s t ,  see  TruBts <3=172.
R ights and  ti tle  o f p u rch ase r from  tru s te e , see  T ru s ts  «=203.

Encyclopedia*
D uty  o f t ru s te e 's  m o rtg ag ee  to a sce rta in  w h e th e r m o rtg ag e  by tru s te e  is in vio lation of tru s t, 

see  C J .S . T ru s ts  § 317.
L ender n o t req u ired  to see to application o f  m ouey len t, see C J .S . T ru s ts  § 279.
N otice to  p e rso n s dealing  w ith  tru s te e  o f  e x te n t an d  lim itation o f his pow ers, see  C J .S . T ru s ts  

§ 246.
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§ 12. L iability  to T hird  Person.
(a) A claim baaed on a contract entered into by a custodial trustee acting in a fiduciary 

capacity, an obligation arising from the ownership or control of custodial trust property, 
or a tort committed in the course of administering the custodial trust, may be asserted by 
a third person against the custodial trust property by proceeding against the custodial 
trustee in a fiduciary capacity, whether or not the custodial trustee or the beneficiary is 
personally liable.
(b) A custodial trustee is not personally liable to a third person:
(1) on a contract properly entered into in a fiduciary capacity unless the custodial 

trustee fails to reveal that capacity or to identify the custodial trust in the contract; or
(2) for an obligation arising from control of custodial trust property or for a tort 

committed in the course of the administration of the custodial trust unless the custodial 
trustee is personally at fault
(c) A beneficiary is not personally liable to a third person for an obligation arising from 

beneficial ownership of custodial trust property or for a tort committed in the course of 
administration of the custodial trust unless the beneficiary is personally in possession of 
the custodial trust property giving rise to the liability or is personally at fault.
(d) Subsections (b) and (c) do not preclude actions or proceedings to establish liability of 

the custodial trustee or beneficiary to the extent the person sued is protected as the 
insured by liability insurance.

C O M M EN T
This section  is p a tte rn e d  a f te r  Section 17 o f 

th e  UTMA an d  th a t  section  in tu rn  w as based  
upon Sections 5-428  and  7-306 o f th e  U niform  
P ro b a te  Code lim iting  the  liability of conserva­
to rs  and tru s te e s . See also  R e s ta te m e n t o f 
T ru s ts , 2d, S ections 265 an d  277. The e ffe c t o f 
th is section  is to  lim it the  claim s of th ird  p a rtie s  
to  recou rse  a g a in s t  custod ial t r u s t  p ro p e rty  a s  
bo th  the  cu sto d ia l tru s te e  and  the  benefic iary  
a re  p ro tec ted  from  personal liability a b se n t per­
sonal fa u lt  on th e ir  p a r t  This section does no t 
a lte r  the  ob liga tions betw een  the  custod ial t r u s t ­
ee and  the  b enefic ia ry  a ris in g  o u t o f th e  adm inis­

tra tio n  o f the  e s ta te  an d  th e  accoun ting  fo r th a t  
adm in is tra tion .

T h e re  m ay be case3 in w hich a custod ia l t r u s t­
ee o r  beneficiary  m ay  have a r ig h t to  possession  
o f  custod ial t r u s t  p ro p e rty  and  m ay in su re  
a g a in s t liability a ris in g  o u t o f  possession  o r  con­
tro l o f  th e  p roperty  as a  n^m ed in su red , e.g., 
u n d e r hom eow ner's o r  autom obile liability  in su r­
ance. In  such a  case , th e  benefic iary  should be 
p e rm itted  a s  a  p a rty  d e fen d an t u n d e r  subsection
(d) b u t  only to  the  e x te n t o f  th e  p ro tec tion  o f the 
liability  insurance.

Library References

A m erican  D ig est S y s te m

C ontrac ts m ade in m an ag em en t o f tru s t ,  see  T ru s ts  <3=209 to 213. 
Liability o f  tru s te e  aud t r u s t  e s ta te  fo r  to r ts , see  T ru s ts  «=235. 
R igh ts o f  action  a g a in s t tru s te e s , see  T ru s ts  <3=250.
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Encyclopedias

C ontracts m ade by tru s te e , see  C J .S . T ru s ts  §§ 275 to  280.
Liability o f tru s te e  and t r u s t  e s ta te  fo r  to rts , see  C J .S . T ru s ts  § 252.
R ight o f action  o f th ird  p erson  a g a in s t t r u s t  o r tru s te e , see  C J .S . T ru s ts  § 361,

§ 13. Declination, Resignation, Incapacity, Death, or Removal of Custodial Trustee, 
Designation of Successor Custodial Trustee.

ia) Before accepting the custodial trust property, a person designated as custodial 
trustee may decline to serve by notifying the person who made the designation, the 
transferor, or the transferor's legal representative. If an event giving rise to a transfer 
has not occurred, the substitute custodial trustee designated under Section 3 becomes the 
custodial trustee, or, if a substitute custodial trustee has not been designated, the person 
who made the designation may designate a substitute custodial trustee pursuant to 
Section 3. In other cases, the transferor or the transferor's legal representative may 
designate a substitute custodial trustee.
(b) A custodial trustee who has accepted the custodial trust property may resign by (i) 

delivering written notice to a successor custodial trustee, if any, the beneficiary and, if 
the beneficiary is incapacitated, to the beneficiary’s conservator, if any, and (ii) transfer­
ring or registering, or recording an appropriate instrument relating to, the custodial trust 
property, in the name of, and delivering the records to, the successor custodial trustee 
identified under subsection (c).
(c) If a custodial trustee or successor custodial trustee is ineligible, resigns, dies, or 

becomes incapacitated, the successor designated under Section 2(g) or 3 becomes custodial 
trustee. If there is no effective provision for a successor, the beneficiary, if not 
incapacitated, may designate a successor custodial trustee. If the beneficiary is incapaci­
tated, or fails to act within 90 days after the ineligibility, resignation, death, or incapacity 
of the custodial trustee, the beneficiary's conservator becomes successor custodial trust­
ee. If the beneficiary does not have a conservator or the conservator fails to act, the 
resigning custodial trustee may designate a successor custodial trustee.
(d) If a successor custodial trustee is not designated pursuant to subsection (c), the 

transferor, the legal representative of the transferor or of the custodial trustee, an adult 
member of the beneficiary's family, the guardian of the beneficiary, a person interested in 
the custodial trust property, or a person interested in the welfare of the beneficiary, may 
petition the court to designate a successor custodial trustee.
(e) A custodial trustee who declines to serve or resigns, or the legal representative of a 

deceased or incapacitated custodial trustee, as soon as practicable, shall put the custodial 
trust property and records in the possession and control of the successor custodial 
trustee. The'successor custodial trustee may enforce the obligation to deliver custodial 
trust property and records and becomes responsible for each item as received.
(f) A beneficiary, the beneficiary's conservator, an adult member of the beneficiary's 

family, a guardian of the person of the beneficiary, a person interested in the custodial 
trust property, or a person interested in the welfare of the beneficiary, may petition the 
court to remove the custodial trustee for cause and designate a. successor custodial 
trustee, to require the custodial trustee to furnish a bond or other security for the faithful 
performance of fiduciary duties, or for other appropriate relief.

C O M M EN T
This section  follow s m any  o f  th e  provisions o f  w ho is n o t incapacita ted  m ay d es ig n a te , w ith o u t

Section 18 o f  UTMA w ith  som e su b s tan tiv e  lim itation , a  su ccesso r custod ial tru s te e . If,
changes. I t  is d esigned  to  accom m odate in  a  how ever, th e  benefic iary  fa ils to a c t o r  is inca-
sing le  section  th e  c ircu m stan ces in which a  cus- p ac ita ted , th e  p rocedu re  to be follow ed is very
tod ial tru s te e  w ould  be rep laced  by a n o th e r cus- s im ila r to  th a t found in UTM A excep t th a t th e
tod ial tru s te e . U nder su b sec tio n  (b), if th e  bene- non incapacita ted  benefic iary  h as  90 d ay s  to a c t
ficiary  is incapacita ted , a  custod ia l tru s te e  w ho an d  if  th e  beneficiary  h as no co n se rv a to r o r  if
resigns m u s t g ive w ritte n  no tice  to bo th  the th e  co n se rv a to r declines to ac t, th e  custod ial
beneficiary  an d  th e  b en efic ia ry 's  co n se rv a to r if t r u s te e  m ay  even tua lly  d esig n a te  a  successo r
one exists. U n d e r subsec tion  (c), a  benefic iary  cu sto d ia l tru s te e .

CL’STUDIAxj TRUST 3 AO
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IUnder subsection (f), the beneficiary, whether This section, unlike Section 18 of UTMA, does g?
or not incapacitated, can petition the court to not give the custodial trustee the general power ■*
remove the custodial trustee for cause and to to designate a successor custodial trustee but |
designate a successor trustee, or the court may rather limits that power to the situation in which r
require the custodial trustee to give bond or the procedure for designating successor custodi*
other appropriate relief. al trustees by others has been exhausted.

Action in Adopting Jurisdictions

Varistions from O ff ld tl  T e x t  10  501B.25" following "designate a successor custodial trust-
M lnnesou. In subsec. (c), inserts “o r the holder of the **"• 

beneficiary's power of a ttorney,“ foUowing “ incapacitated," Virginia. In subsec. (c), first sentence reads: “ If a
in the second sentence and  om its the last two sentences. custodial trustee o r  successor custodial trustee is ineligible,

In subsec. (d), substitutes “th e  conservator o f the benefi- resigns; dies, o r  becomes incapacitated, the successor desig-
ciary" for “ the guardian o f the beneficiary" and adds "in nated in accordance with the trust instrum ent o r in accord-
accordance with the procedures set forth in sections 50 IB. 16 ance w ith § 55-34.3 becomes custodial trustee."

Library References

American Digest System

Acceptance by trustee, see Trusts <s=38.
Appointment and succession of new trustee, see Trusts «=169(1 to 3).
Death and survivorship of trustees, see Trusts «=168.
Disqualification, resignation and discharge, and removal of trustees, see Trusts <3=162 to 167. 

E ncyclop ed ias

Acceptance or disclaimer of trust by trustee, see CJ.S. Trusts § 60.
Appointment of trustees and successor trustees, see CJ.S. Trusts §§ 211 to 220.
Devolution of office on appointment of new trustee, see CJ.S. Trusts § 236.
Removal of trustees, see CJ.S. Trusts §§ 230 to 235.
Resignation and discharge of trustees, see CJ.S. Trusts §§ 225 to 229.
Who may petition court to require bond of trustee, see CJ.S. Trusts § 224.

§ 14. Expenses, C om pensation, and  Bond of C ustodial T rustee.
Except as otherwise provided in the instrument creating the custodial trust, in an 

agreement with the beneficiary, or by court order, a custodial trustee:
(1) is entitled to reimbursement from custodial trust property for reasonable ex­

penses incurred in the performance of fiduciary services;
(2) has a noncumulative election, to be made no later than six months after the end of 

each calendar year, to charge a reasonable compensation for fiduciary services per­
formed during that year; and
(3) need not furnish a bond or other security for the faithful performance of fiduciary 

duties. . ‘ '

C O M M E N T

This section follows the pattern of Section 15 compensation to the custodian who waives com-
of the UTMA except it does subject the arrange- pensation and also to avoid the accumulation of
ments for payment of expenses, compensation, claims for compensation until the termination of
and bond to provisions in the custodial trust ĥe custodial trust. Although the ability to con-
instrument or agreement of the beneficiary or ^  ^ie8€ matters by the trust instrument or
court order. agreement of the beneficiary seems to be im­

plied, as was assumed in UTMA, it is here ex- 
As in UTMA, the provisions with regard to pressly stated because of the possibility of infor-

compensation are designed to avoid imputed mal arrangements with persons a" trustees.

Jbrary References’" —  •

A m erican  D igest S y s te m

Bond of trustee, see Trusts 
Compensation of trustee, see Trusts <*=314 to 321.
Expenditures of trustee, see Trusts <*=224 to 227.
Reimbursement and indemnity of trustee, see Trusts *=236.

2 0

§ 13  CUSTODIAL t r u s t  w

En'

1
a t 
wr
(ii)
re?
ter 
- to 
int 
cus

C
ber.
• inte 
the

(c
pre<
(c 

may 
to £ 
peti
(e

deli'
the
(f.

acco
cust
reas
the

Th 
infor 
trust 
the a 
bene: 
tive. 
,acti 
the t 
exch: 
admii 
year., 
of ini i 
benei 
use a 
This 
sary 
invoh 
mum



y .w i.

CUSTODIAL TRUST

Encyclopedia*

Bond of trustee, see CJ.S. Trusts § 224.
Compensation of trustee, see CJ.S. §§ 395 to 408.
Creation and discharge of claims against estate and reimbursement, see CJ.S. Trusts §§ 275 to 

285.

§ 15. Reporting and Accounting by Custodial Trustee; Determination of Liability of 
Custodial Trustee.

(a) Upon the acceptance of custodial trust property, the custodial trustee shall provide 
a written statement describing the custodial trust property and shall thereafter provide a 
written statement of the administration of the custodial trust property (i) once each year,
(ii) upon request at reasonable times by the beneficiary or the beneficiary's legal 
representative, (iii) upon resignation or removal of the custodial trustee, and (iv) upon 
termination of the custodial trust The statements must be provided to the beneficiary or 
to the beneficiary's legal representative, if any. Upon termination of the beneficiary's 
interest, the custodial trustee shall furnish a current statement to the person to whom the 
custodial trust property is to be delivered.
(b) A beneficiary, the beneficiary's legal representative, an adult member of the 

beneficiary's family, a person interested in the custodial trust property, or a person 
interested in the welfare of the beneficiary may petition the court for an accounting by 
the custodial trustee or the custodial trustee’s legal representative.
(c) A successor custodial trustee may petition the court for an accounting by a 

predecessor custodial trustee.
(d).In an action or proceeding under this [Act] or in any other proceeding, the court 

may require or permit the custodial trustee or the custodial trustee’s legal representative 
to account The custodial trustee or the custodial .'-?tee's legal representative may 
petition the court for approval of final accounts.
(e) If a custodial trustee is removed, the court shall require an accounting and order 

delivery of the custodial trust property and records to the successor custodial trustee and 
the execution of all instruments required for transfer of the custodial trust property.
(f) On petition of the custodial trustee or any person who could petition for an 

accounting, the court, after notice to interested persons, may issue instructions to the 
custodial trustee or review the propriety of the acts of a custodial trustee or the 
reasonableness of compensation determined by the custodial trustee for the services of 
the custodial trustee or others.

COMMENT
This section requires that the custodial trustee 

inform the beneficiary of the initiation of the 
trust and provide reasonably current reports of 
the administration of the custodial trust to the 
beneficiary or the beneficiary's legal representa­
tive. Even though some custodial trustees may 
act informally, it. seems appropriate that both 
the trustee and the beneficiary be expected to 
exchange complete information' concerning the 
administration of the trust-at least once each 
year. In some cases, more frequent exchanges 
of information between the custodial trustee and 
beneficiary would be expected, e.g., when they 
use a hank account to which both have access. 
This is particularly true with regard to neces­
sary information for tax reporting by the parties 
involved. This section assumes the usual mini­
mum components of an account, i.e., assets and

values at the beginning of the accounting period, 
receipts, and disbursements during the account­
ing period and assets and their values on hand or 
available for distribution at the close of the 
accounting period.

Subsection (a) identifies the necessary reports 
and accountings for the parties, and subsection
(b) identifies a broad group of persons who may 
petition the court for an accounting by the custo­
dial trustee or the custodial trustee’s legal repre­
sentative. Much of the section is drawn from 
Section 19 of the U T M A  modified to fit the 
custodial trust Subsection (0 recognizes the 
inherent power of the court to instruct trustees 
and review their actions. This paragraph is pat­
terned after Uniform Prcbale Code Section 
7-205.
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Action in Adopting Jurisdictions
Variations from Official Text: accordance with the procedures set forth in sections 501D. 16

M innesota. Adds a subsec. (g) which reads: "(g) Ail to 30115.23." 
proceedings described in this section shall lie conducted in

S 15 CUSTODIAL TIUJ3T

L ib ra ry  R efe ren ces
A m erican  D ig est S y stem

Accounting of trustee, see Trusts «=289 to 313, 322 to 333.
Actions for enforcement of trust, see Trusts «=359 to 377.
Court supervision of execution of trust and instructions to trustee, see Trusts <J=271'/2. 
Trustee is representative of beneficiary, see Trusts <5=173.

Encyclopedias
Accounting and settlement of trust, see CJ.S. Trusts §§ 377 to 394.
Enforcement of trust, see CJ.S. Trusts §§ 421 to 474.
Court supervision of execution of trust and instructions to trustee, see CJ.S. Trusts § 261. 
Duty of trustee to give information as to management of trust on request of beneficiaries or 

their representatives, see CJ.S. Trusts § 247.

§ 16. L im ita tions o f Action A gainst C ustodial T rustee.
(a) Except as provided in subsection (c), unless previously barred by adjudication, 

consent, or limitation, a claim for relief against a custodial trustee for accounting or 
breach of duty is barred as to a beneficiary, a person to whom custodial trust property is 
to be paid or delivered, or the legal representative of an incapacitated or deceased 
beneficiary or payee:

(1) who has received a final account or statement fully disclosing the matter unless 
an action or proceeding to assert the claim is commenced within two years after receipt 
of the final account or statement; or
(2) who has not received a final account or statement fully disclosing the matter 

unless an action or proceeding to assert the claim is commenced within three years 
after the. termination, of the custodial trust.
(b) Except as provided in subsection (c), a claim for relief to recover from a custodial 

trustee for fraud, misrepresentation, or concealment related to the final settlement of the 
custodial trust or concealment of the existence of the custodial trust, is barred unless an 
action or proceeding to assert the claim is commenced within five years after the 
termination of the custodial trust
(c) A claim for relief is not barred by this section if the claimant
(1) is a minor, until the earlier of two years after the claimant becomes an adult or 

dies;
(2) is an incapacitated adult, until the earliest of two years after (i) the appointment 

of a conservator,.® the removal of the incapacity, or (iii) the death of the claimant; or
(3) was an adult, now deceased, who was not incapacitated, until two years after the 

claimant’s death.

C O M M E N T

In an effort to. provide as comprehensive a quired- under Section 13 on removal or resigna-
atatute as possible to inform the parties of sub- don, or the deceased custodial trustee’s personal
s tan dally all of their obligations and rights, stat* representative accounts, the two-year limitation
utes of limitation are provided in tMq section, of subsection (aXl) applies. Should the former
The limitations provided in this section are de custodial trustee or the personal representative
rived from the Uniform Probate Code, Sections fail 10 account, then, subsection (aX2) would ap-
1-106 and 7-307, and from the Missouri Custodi- ^  (j™*, ™ which a to
a] Aet. assert the claim could be commenced. This time
_  ' . . . . . .  . , would begin to run on the date the trust termi-
The nature of- the limitations imposed by the nated. Of course, if the claim is one for fraud or

section are illustrated by the situation in which a concealment, the longer time limitation of sub-
custodial trustee is removed, resigns, or dies. If section (b) would apply. In any event, should
the former custodial trustee accounts as re- the beneficiary become incapacitated or die be-
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fore  the  applicable tim e lim itation  had expired , pone th e  tim e b a r  un til tw o y e a rs  a f te r  rem oval
th e  tolling provision o f  subsection  (c) could post- of th e  d isability  o r  dea th .

L ib ra ry  R efe ren ces
American Dlgent Sjritem

L im itations o f  ac tions a g a in s t tru s te e s , see T ru s ts  «=256.
L im itations o f  ac tions to en fo rce tru s t,  see T ru s ts  «=365(1).

Encyclopedia*

Lim itations o f ac tio n s  a g a in s t tru s te e s  a s  to m an ag em en t o f t r u s t ,  see C J .S . T ru s ts  § 365. 
L im itation of ac tio n s to  com pel accounting , see  C J .S . T ru s ts  § 387.
L im itation o f  ac tions to en fo rce  tru s t, see  C J .S . T ru s ts  § 456.

§ 17. D istribution on  T erm ination.
(a) Upon term ination of a  custodial trust, the custodial trustee shall transfer the 

unexpended custodial tru s t property:
(1) to the beneficiary, if not incapacitated or deceased;
(2) to the conservator or other recipient designated by the court for an incapacitated

beneficiary; or
(3) upon the beneficiary's death, in the following o rd e r

(0 as las t directed in a writing signed by the deceased beneficiary while not 
incapacitated and received by the custodial tru stee  during the life of the deceased 
beneficiary;

(ii) to the survivor of multiple beneficiaries if survivorship is provided for pursuant 
to Section 6;

(iii) as designated in the instrum ent creating the custodial trust; or
(iv) to the es ta te  of the deceased beneficiary.

(b) If, when the custodial tru s t would otherwise term inate, the distributee is incapaci­
tated, the custodial tru s t continues for the use and benefit of the distributee as 
beneficiary until the incapacity is removed or the custodial tru s t  is otherwise terminated.

(c) Death o f a beneficiary does not terminate the power of the custodial trustee to 
discharge obligations o f the custodial trustee o r beneficiary incurred before the term i­
nation of the custodial t r u s t

CO M M EN T

This section controls distribution of the cus to- Ii .
dial trust property when the custodial trust is rect
terminated under Section, 2(e). It is. designed to 
provide for efficient and certain distribution 
without judicial proceedings. Subsection (aX3) is 
an important provision for avoiding complica­
tions on distribution and provides that distribu­
tion may be controlled first, by the direction of 
the deceared beneficiary or second, by the custo­
dial trust instrument (see Sections 2, 6 and 18) 
and, only if no effective prior designation for the 
payment or distribution of the property on the 
death of the beneficiary has been made, shall it 
pass through the beneficiary's estate.

The direction to the custodial trustee by the 
beneficiary, who is not incapacitated, for distri­
bution on. termination of the custodial trust may 
be in any written form clearly identifying the 
distributee. For example, the following di­
rection would be adequate under the statute: Date
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(name of beneficiary) hereby di- 
(name of trustee) as custodial

trustee, to transfer and pay the unexpended 
balance-of the custodial trust property of 
which I am beneficiary to as distribu­
tee on the termination of the trust- at my 
death. In the event of the prior death of 
______above named as distributee, I desig­
nate _____  as distributee of the custodial
trust property.

Receipt Acknowledged

 (s ig n a tu re )
Custodial Trustee

Signed

(signature)

Beneficiary

Date



Action in Adopting Jurisdictions

VvUticxM from Officio) T ext: "(3) (o the conservator or other recipient designated by
M lnom ott. Subsec. (a) reads: ,he M u n  for an incapacitated beneficiary; or

.. ,  . . .  . . . .  "(4) upon the beneficiary's death, in the following order:"(a) Upon term ination of a custodial trust, the custodial , '  /  , ,  , . , ’ ,  . . . .
trustee shall transfer the unexpended custodial trust proper- ^  10 survivor of multiple beneficiaries if survivor-
ty. ship is provided for pursuant to section 6;.

"(ii) as designated in the instrum ent creating the custodi-
" ( I)  to the beneficiary, if not incapacitated o r deceased; ^  trusl. or

"(2) to the holder o f the beneficiary's power of attorney; "(iii) to the estate of the deceased beneficiary."

Library References

A m erican  D ig est S y s te m

Distribution of trust property, see Trusts «=273 to 286.
Termination of trust, see Trusts «=»61.

E ncyclop ed ias

Payment and distribution of property or fund, see CJ.S. Trusts §§ 343 to 355.
Termination of trusts, see CJ.S. Trusts §§ 92 to 96.

§ 18. M ethods an d  F orm s fo r C reating Custodial T rusts.
(a) If a transaction, including a declaration with respect to or a transfer of specific 

property, otherwise satisfies applicable law, the criteria of Section 2 are satisfied by:
(1) the execution and either delivery to the custodial trustee or recording of an 

instrument in substantially the following form:

TRANSFER UNDER THE [ENACTING STATE]
UNIFORM CUSTODIAL TRUST ACT.

I,  (name of transferor or name and representative capacity if a fiduciary),
transfer to ---------- (name of trustee other than transferor), as custodial trustee for
 (name of beneficiary) as beneficiary and as distributee on termination of
the trust in absence of direction by the beneficiary under the [Enacting state] Uniform 
Custodial Trust Act, the following: (insert a description of the custodial trust property 
legally* sufficient- to identify and transfer each item of property).
Dated:___________________

- § 17  c u s t o d i a l  t r u s t

(Signature); or
(2) the execution and the recording or giving notice of its execution to the beneficiary 

of an instrument in substantially the following form:

DECLARATION.OF TRUST UNDER THE [ENACTING STATE]
UNIFORM (RJSTODIAL TRUST ACT

--*• — .’ (name1 of owner of property), declare that henceforth I hold as custodial
trustee for— I— _  (name of beneficiary other than transferor) as beneficiary and_____
as-distributee orr termination ofthe trust in absence of direction by the beneficiary under 
the [Enacting state] Uniform Custodial Trust Act,.the following: (Insert a description of 
the-custodial trust property legally sufficient to identify and transfer each item of 
property).; .
Dated: _________________   •

(Signature)
(b) Customary methods of transferring or evidencing ownership of property may be 

used to create a custodial trust, including any of the following:
(1) registration of a security in the name of a trust company, an adult other than the 

transferor, or the transferor if the beneficiary is- other than the transferor, designated
in substance "as custodial trustee fo r (name of beneficiary) under the [Enacting
state] Uniform Custodial Trust Act” ;
* ' 24
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(2) delivery of a certificated security, or a document necessary for the transfer of an 
uncertificated security, together with any necessary endorsement, to an adult other 
than the transferor or to a trust company as custodial trustee, accompanied by an 
instrument in substantially the form prescribed in subsection (aXl);
(3) payment of money or transfer of. a security held in the name of a broker or a 

financial, institution, or its nominee to a broker or financial institution for credit to an 
account in. the name of a trust company, an adult other than the transferor, or the 
transferor if the beneficiary is other than the transferor, designated in substance: “as
custodial trustee for (name of beneficiary) under the [Enacting state] Uniform
Custodial Trust Act”; ■ " ;-
(4) registration of ownership of a life or endowment insurance policy or annuity 

contract with the issuer in. the name of a trust company, an adult, other than the 
transferor, or the transferor if the beneficiary is other than the transferor, designated
in substance: “as custodial trustee for ______  (name of beneficiary) under the
[Enacting state] Uniform Custodial Trust Act”;
(5) delivery of a written assignment to-an adult other than . the. transferor or to a 

trust company whose name in the assignment is designated in substance by the words:
“as custodial trustee for  (name- of. beneficiary) under the [Enacting state]
Uniform Custodial Trust Act”;
(6) irrevocable exercise of a power of appointment, pursuant to its terms, in favor of 

a trust company, an adult other than the donee of the power, or the donee who holds 
the power if the beneficiary- is other than the donee, whose name in the appointment is
designated in substance: “as custodial trustee for_______(name of beneficiary) under
the [Enacting state] Uniform Custodial Trust Act”;
(7): delivery of a written notification or assignment of a right to future payment 

under a contract to an obligor which transfers the right under the contract to a trust 
company, an adult other than the transferor, or the transferor if the beneficiary is other 
than the transferor, whose name in the notification or assignment is designated in
substance: “as.custodial trustee for. (name of beneficiary) under the [Unicting
state] Uniform Custodial Trust Act”;
(8) execution, delivery, and recordation of a conveyance of an interest in real 

property in the name of a trust company, an adult other than the transferor, or the 
transferor if the beneficiary is othe: than the transferor, designated in substance: “as
custodial trustee for (name of beneficiary) under the [Enacting state] Uniform
Custodial Trust Act”;
(9) issuance of a certificate of title by an agency of a state or of the United States 

which evidences title to tangible personal property:
(i) issued in the name of a trust company, an adult other than the transferor, or the 

. transferor if the beneficiary is. other than the transferor, designated in substance:
“as custodial trustee for 1 (name of beneficiary) under the [Enacting state]
Uniform Custodial Trust Act”; or
(ii) delivered to a trust company or an adult other than the transferor or endorsed

by the transferor to that person, designated in substance: “as custodial ,xustee for
—— (name-of beneficiary) under the [Enacting state] Uniform Custodial Trust
Act”; or
(10) execution and delivery of an instrument of gift to. a trust company or an adult

other than the,transferor,, designated in substance: “as custodial trustee for______
(name of beneficiary) under the [Enacting state] Uniform Custodial Trust Act.”

C O M M E N T

This section largely follows Section 9 of means is intended to be within the scope of the

U T M A .  _ It provides instructional detail for statute, provided, the requirements of Section 2

forms and methods of transferring assets that are met The method of. transfer or conveyance
satisfy the requirements of the statute. A h  appropriate to the asset should be used, e.g„ if
though many of the customary methods of trans- land is involved, a deed or conveyance that satis*
ferring assets are identified, these methods are fiea the local requirements would be appropriate,

not intended to be exclusive since any type of In the effort to make the statute as self-con*
property that can be transferred by any legal tained and as fully explanatory as possible, these
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provisions for implementation ar.-? included in the 
statute rather than being: appended or inserted 
in the Comments.-•• ••**»-» -

Action in Adopting Jurisdictions

V«riaUow froo» OfQdal Text cum pic, a designation of an alternate or successor trustee or
Virgin*. In subsec. (a), add* a provision which reads: the recipient of the custodial property upon termination of

“Either form may be modified by the owner to includes for the trust.”

Library References

American Digest System
Transactions creating or operating as trusts, see Trusts «=30'/z to 37.

Written instruments creating or declaring trusts, see Trusts «=»19 to 29.
• '.i

Encyclopedias

Agreements,'covenants, and transactions creating or operating as trusts, see CJ.S. Trusts §§50 
' * ' to-59; '■* •
Declaration of trust, see CJ.S. Trusts §§ 42 to 49.

§ 19. Applicable Law.
(a). This [Act] applies to a transfer or declaration creating a custodial trust that refers 

to this [Act] if, at the time of the transfer or declaration, the transferor, beneficiary, or 
custodial trustee is a resident of or has its principal plane of business in this State or 
custodial trust property is located in this State. The custodial trust remains subject to 
this [Act] despite a later change in residence or principal place of business of the 
transferor, beneficiary, or custodial trustee, or removal of the custodial trust property 
from this State.. . . .  ..

(b) A  transfer made pursuant to an act of another state substantially similar to this 
[Act] is governed by the law of that state and may be enforced in this State.

. COMMENT

This section is designed to avoid confusion in 
the event a party or assets are removed, from the 
state.

§ 20. Uniformity of Application and Construction.
This [Act] shall be applied and construed to effectuate its general purpose to make 

uniform the law with respect to the subject of this [Act] among states enacting it

Library References

Encyclopedia* •
Similar interpretation of uniform laws- adopted in’ different states, see CJ.S. Statutes § 371.

§21. Short Title. . .• .
This [Act] may be cited as the “[Name of Enacting State] Uniform Custodial Trust 

Act” *
§ 22. Severability.
If any provision of this [Act] or its application to any person or circumstance is held 

invalid, the invalidity does not affect other provisions or applications of this [Act] which 
can be given effect without the invalid provision or'application, and to this end the 
provisions of this [Act] are severable.

Library References

Anwriexar Digest 9y*tea*
Effect of partial invalidity of statutes, see Statutes «=>64(1).
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Statutory declaration as to effect of partial invalidity, see C-J.S. Statutes § 94.

§ 23. Effective Date. 

This [Act] takes effect
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A LA SK A  STATE LEGISLATURE

Representative Qeorgiatma Linco(n

HESS Committee. Co-Chair 
Resources Committee. Vice-Chair

Budget Subcommittees 
Health and Social Services 

Revenue

P.O. Box V 
Juneau. Alaska 99811

Phone: (907) 465-3732 
FAX: (907) 465-2652

Alatna
A llakakct
Aniak
Anvik
Arctic Village
Beaver
Betties
Birch C reek
Chalky its ik
Chuathba luk
C rooked  Creek
Evansville
Fort Yukon
Galena
G ray ling
H o ly  C ross
Hughes
Huslia
Kalskag
Kaltag
Koyu kuk
Lake M inchum ina
Lime V illage
Low er Kalskag
M an ley H ot Springs
M arshall
McGrath
M into
M ounta in Village 
N'ikolai 
N u lato 
Pilot Station 
Pitkas Point 
Ram part 
Red Devil 
Ruby
Russian M ission
Shageluk
Sleetmute
St. M ary's
Stevens Village
Stony R iver
Tako'na
Tanana
Tclida
Tu luksak
Tyonek
Venctie
Wiseman

TO:

FROM:

DATE:

RE:

M E M O R A N D U M

House Health, Education and Socia l Se rv ices  Commiss ion Members 

Representat ive Georgianna Lincoln
A

March 1 2 , 1 9 9 2  

House  Bill 5 1 6  - Relating to Teache r  Tenure

House Bill 5 1 6  provides for the release of tenured teachers  fo r budgetary and fiscal 
ci rcumstances of  the district.

Under  current law schoo l districts are al lowed to lay o f f  tenured teachers fo r  
incompetence , immoral ity, substantial noncompliance with law o r  regulation, or  
dec reased  student enrol lment. As revenues decl ine, schoo l districts must have the 
ability to make personne l decisions based on programmatic needs .

Every schoo l district I have talked with has a  story about a  tenured t e a che r -o r  
teachers- -who a re  teaching children of ages  o r  sub ject a re a s  fo r  which they have 
not been trained because  they've lost funding o r  their p rogram needs  have 
changed. W e  must give schoo l districts the flexibility to make adjustments on the 
basis of  what is best fo r  the children.
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FY 1991 SCHOOL OPERATING FUND * FUND BALANCE COMPIANCE TEST (AS 14,17.062)
4-2902 FILE: FUN91BALXISALASKA DEPARTMENT OF EDUCATION

J PECENTAOEOF [
SCHOOL
DISTRICT

TOTAL 
FY91 AUDITED 

EXPEND.&TRANSF

TOTAL 
FY01 FUND 
BALANCE

RESERVED 
FY91 FUND 
BALANCE

UNRESERVED 
FY91 FUND 
BALANCE

UNRESERVED 
FY91 FUND 
BALANCE

AMOUNT 
OVER 10%

ADAK $5,326,574 $2,905,967 $2,715,308 $190,659 3.58% 0
ALASKA GATEWAY 5,305,206 663,668 182,167 501,501 9.45% 0
ALEUTIAN REGION 828,120 214,033 182.747 31.286 3.78% 0
ANNETTE ISLAND 3,672.667 1,480,060 1,480,060 0 0 .00% 0
BERING STRAIT 20,069,822 8,777258 7,691,955 1,085,303 5.41% 0
CHATHAM 4,499,041 389,596 378,800 10,796 0.24% 0
CHUGACH 1,907,187 346,611 284,863 61,748 3.24% 0
COPPER RIVER 5,639,046 849,611 357,641 491,870 8 .88% 0
DELTA GREELY 5,736,616 1,297,020 1,297,020 0 0 .00% 0
IDITAROD 6,180,483 1,134,134 1,134,134 0 0 .00% 0
KASHUNAMIUT 2,044,037 442,452 407,753 34,699 1.70% 0
KUSPUK 6,229,457 588,709 588,709 0 0 .00% 0
LOWER KUSKOKWIM 38,105,720 12,925,193 10,797,181 2,126,012 5.89% 0
LOWER YUKON 17,910,634 8,130,706 6,130.706 0 0 .00% 0
PRIBILOF 2,191,554 1,153,215 973,826 179,389 8.19% 0
RAILBELT 3,334,605 407,927 405,652 2,075 0.06% 0
SOUTHEAST ISLAND 6,055,484 694,128 314,785 379,343 6.26% 0
SOUTHWEST REGION 6,978,581 3,630,578 3,064,893 565,685 8.11% 0
YUKON FLATS 5,588.297 1,788,370 1,238,088 550,302 9.85% 0
YUKON-KOYUKUK 7,872,747 3,251,811 2,528,403 723,408 9.19% 0
YUPIIT 6.077.601 2,124,309 1,774,309 350,000 6.89% 0

TOTALS REAA'S $158,454.279 $51,195,258 $43,909,180 $7,286,076 0

STATEWIDE TOTALS $781,594,023 $101,670,791 $71,146,643 $30,524,148 0

SOURCE OF DATA: FY 1991 SCHOOL DISTRICT AUDITS, STATEMENT OF COMPLIANCE-AS 14.17.082, FOR THE FISCAL YEAR ENDED JUNE 30.1991 .
or from: COMBINED BALANCE SHEET - ALL FUND TYPES AND ACCOUNT GROUPS, SCHOOL OPERATING FUND.

NOTE 4 AAC 09.1 GO defines RESERVED to Include encumbrances, pre-pald expenses, inventories, fuel reserves,
Retirement Incentive Program, self insurance, and federal Impact aid.

UNRESERVED-DESIGNATED means that portion of the fund balance formally budgeted for a specific purpose.
UNRESERVED-UNDESK3NATED means that portion of the fund balance without legal encumbrance or specified use.
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ALASKA DEPARTMENT OF EDUCATION
FY 1891 8CH00L OPERATING FUND - FUND BALANCE COMPIANCE TEST (A8 14.17.002) 4-20-92 FILE: FUN91BALXL8

J PEC^NTAQE OF I
SCHOOL
DISTRICT

TOTAL 
FY91 AUDITED 

EXPEND.ATRANSF
TOTAL 

FY91 FUND 
BALANCE

RESERVED 
FY81 FUND 
BALANCE

UNRESERVED 
FY91 FUND 
BALANCE

UNRESERVED 
FY91 FUND 
BALANCE

AMOUNT 
OVER 10%

ALEUTIAN EAST $4,439,723 $285,347 $285,347 $0 0.00% 0
ANCHORAGE 220,890.596 22,761,253 5,810.405 16,942,848 7.67% 0
BRISTOL BAY 2,040,330 372,244 372,244 0 0.00% 0
CORDOVA 3,377,460 153,281 28,143 127,138 3.76% 0CRAIG 1,961,060 55,010 40,430 6,380 0.33% 0
DILLINGHAM 4,392.644 1,023,837 747,535 276,302 8.28% 0
FAIRBANKS 88,672,006 1.810,724 909,299 907,425 1.02% 0
GALENA 2.100,273 603,716 655.746 37,970 1.01% 0
HAINES 3,534,399 227,163 27,192 199.971 5.66% 0
HOONAH 2,278,809 311,471 311,471 0 0.00% 0
HYDABURG 1,288.817 07.344 50,218 47.120 3.66% 0
JUNEAU 30,331,840 1,604,161 827,054 777,107 2.56% 0
KAKE 1,752.396 410,718 374,597 44.122 2.52% 0
KENAI 61,567,994 1,280,454 1,280.454- 0 0.00% 0
KETCHIKAN 10,184.339 308,508 268,940 39,568 0.24% 0
KLAWOCK 2,006.662 653,860 545,019 108.841 5.42% 0
KODIAK 16.307,494 2,820,194 2,353,587 466,607 2.86% 0
LAKE & PENINSULA 7.909,358 2,409.518 2.409,518 0 0.00% 0
MAT-SU 56,739,565 1,900 0 1,800 0.00% 0
NENANA 1,732.654 206.054 114,093 151.961 8.77% 0
NOME 5,638.301 824.533 273,548 550,987 9.77% 0
NORTH SLOPE 31,836.592 663,407 663,407 0 0.00% 0
NORTHWEST ARCTIC 20,516,665 7,314,132 6,166,744 1,147,388 5.59% 0
PELICAN 730.300 111,273 43,601 67.672 9.27% 0
PETERSBURG 3,831,343 745,206 378,706 366.500 9.57% 0
SITKA 10,328,300 420,624 114,360 306.244 2.97% 0
SKAGWAY 1,266,157 79,079 55.389 23.690 1.87% 0
ST. MARYS 2,130,640 75.827 75.827 0 0.00% . 0
TANANA 1,727.735 245,577 245,577 o • 0.00% 0
UNALASKA 2,365,077 39,947 34,823 5,124 0.22% 0
VALDEZ 7,447,964 2.286,304 1,750,000 536,304 7.20% 0
WRANGELL 3,442,340 159,142 30,245 98,897 2.87% 0
YAKUTAT 1,562,897 (51,074) (51,074) 0 0.00% 0

TOTALS CAB'S $623,139,744 $50,475,535 $27,237,463 $23,238,072 0

SOURCE OF DATA: FY 1991 SCHOOL DISTRICT AUDITS, STATEMENT OF COMPLIANCE - AS 14.17.00a FOR THE FISCAL YEAR ENDED JUNE 30,1991.
or from: COMBINED BALANCE SHEET - ALL FUND TYPES AND ACCOUNT GROUPS, SCHOOL OPERATING FUND.

NOTE: 4 AAC 09.160 dellnoe RESERVED to include encumbrances, pm-pa Id expenses, Inventories, fuel reserves,
Retirement Incentive Program, sell Insurance, and federal Impact aid.

UNRESERVED-DESIQNATED means that portion of the fund balance formally budgeted for a specific purpose.
UNRESERVED-UNDESIGNATED means that portion of the fund balance without legal encumbrance or specified use.
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Bov 50522 
Coiiege. AK 99703 
Loretta B. Christie 

Region VI Director 
2220 Yorkshire Lane 
Ancnorage. AK 99504 
Richard Kronberg 

Region VI Director 
3511 Chiniak Bav Dr.
Anchorage. AK 99515 
Pam McCarl

Region VI Director 
21 lo  Sorbus Way 
Ancnorage. AK 9950S 
Kathi McCord

Region VI Director 
loO l Hidden Lane 
Ancnorage. AK 99501 
John Cyr

Region VII Director 
TO  Bov S73fco3 
Uasi. a AK 996S7 
Sandy Pevan

Region VII Director 
Bov 57125o 
Was...a, AK 996S7 
Dorothy Wells

Region R Director 
2529 Nelson Road 
Nenn Pole AK 99705

ANCHORAGE REGIONAL OFFICE 
1411 W 33RD  AVENUE 

ANCI IORAGE. ALASKA 995 03  
(907 ) 274 0 536  

FAX (907) 274 0551

JUNEAU OFFICE
105 MUNICIPAL WAY. SUITE 302  

JUNEAU. ALASKA 99801 
(907) 5 86 -3090  

FAX: (907) 586 -2744

FAIRBANKS REGIONAL OFFICE
2 118 CUSHMAN STREET 

FAIRBANKS. ALASKA 99701 
(907) 456 -4435 

FAX4907) 456*2159

11 , 1 9 9 2

R e p .  C a r n e y ,  a n d  m em b e rs  o f  t h e  A l a s k a  H o u s e  H E S S  C om m i t t e e

D o n  O b e rg ,  P r e s i d e n t  Sc V e r n o n  M a r s h a l l ,  E x e c u t i v e  D i r e c t o r  
N E A -A l a s k a

H B  5 1 6  "A n  A c t  r e l a t e d  to  t e a c h e r  t e n u r e "

N E A - A l a s k a  is d i s a p p o i n t e d  to  r e v i e w  th is  p ie c e  o f  l e g i s l a t i o n  because  i t  is c l e a r l y  an  
ac t  to  r e m o v e  r i g h t s  p r o v id e d  e f f e c t i v e  p r o f e s s i o n a l s  e a r n e d  t h r o u g h  a r i g o r o u s  
p r o b a t i o n a r y  t e a c h in g  p e r i o d  o f  e v a lu a t i o n s  b y  s c h o o l s  a d m in i s t r a t o r s .

N E A - A l a s k a  is a v a i l a b l e  to  d is cu s s  p r o c e d u r e s  f o r  e m e rg e n c y  l a y - o f f  p r o v i s i o n s  w i t h  
th e  H E S S  c o m m i t t e e  in  cr.se s u ch  a f i n a n c i a l  e m e r g e n c y  w e r e  to  ex is t .  H o w e v e r ,  w i t h  
th e  g l a r i n g  p r o b le m s  w i t h  these  a m e n d m e n t s  c u r r e n t l y  b e f o r e  y o u ,  we u rg e  th e  H E S S  
C o m m i t t e e  to  r e f e r  H B  5 1 6  to  a s u b c o m m i t t e e  f o r  e x t e n s i v e  r e w r i t i n g .  I f  n o t  r e f e r r e d  
an d  r e w r i t t e n  to  p r o v id e  r e s p o n s ib le  p r o t e c t i o n  a g a i n s t  a b u se  o f  th e  te n u re  la w  we u rg e  
m em be rs  o f  t h e  c o m m i t t e e  t o  o p p o se  th e  b i l l .



w

Rep. Devld Flnkelsteln 
Juneau, AK 99801

Dear Rep. FlnkBlsteln,

I have reed House Bill *516 and find the language frightening. Essentially, the bill gives 
regional school boards the right to decide when there Is a need to Reduce In Force and how that 
reduction will take place In their district. The bill seemingly ignores the need to protect the 
greatly experienced, well trained and adequately paid teachers particularly in remote and rural 
areas where deolslons are often emotional, arbitrary and/or capricious.

Having been a principal in Arizona and a superintendent In Oregon, I recognize the need for a 
wbII thought out Reduction in Fores bill which Identifies a fair method of moving a tenured 
teacher out of a district.

Many, many states have Reduction In Force statutes. Some of these Reduction In Force statutes 
dote as far back as 30 years. We can profit from their efforts- many really do work . All of 
those Reduction In force bills which 1 have read have common elements:

—  A third Independent neutral party which must concur with a district's perceived drop in 
enrollment and/or loss of operating money and ths need to enter Into a RIFIng situation.

—  Teacher certification type and training Is always considered because that Is best for 
students

-- Teacher district seniority consideration 1s a must in order to avoid costly and lengthy 
litigation.

As a principal and again es a superintendent, I have seen colleagues in similar positions use the 
Reduction In Force statutes as a subterfuge to try to fire a teacher that they might not have been 
able to fire other wise.

You can appreciate that there are good administrators and poor administrators. All 
administrators out here in the Tundra have acquiesced to actions and pressures of Regional and 
Advisory School Board members.

Protecting experienced teachers with advanced training and identifying a Reduction In Force 
procedure can be accomplished If the three above points are written into the regulations as many 
other states have done. Tenured teachers are the "old work horses of the district" providing 
continuity, consistence quality education.

Sincerely, a r\

Edwin Graham PhD 
Russian Mission 
Alaska 99657 
(907) S84-S126



CAROLE c:. HUNTINGTON 
PO BOX 10
GALENA, ALASKA 9 9 7 4 1

RE PRESEN TA T IV E  GEORG I ANNA L INCO LN  
HOUSE OF RE PRE SE N T A T IV ES  
JU N E A U ,• ALASKA 9 9 0 0 1

DEAR GEORGIANNA,

I  WOULD L IK E  TO TAKE T H IS  T IM E  TO THANK YOU FOR H B S 1 6 . IT  
I S  SUCH A CHANGE, A WELCOMED ONE, TO WORK W ITH SOMEONE 
W ITH  YOUR. A TT IT U D E  ON EDUCATION  IS S U E S . AND ALSO TO HAVE 
SOMEONE THAT UNDERSTANDS RURAL IS S U E S .

I  WOULD L IK E  TO STATE MY SUPPORT FOR H B S lf r .  I T  I S  MUCH 
NEEDED HERE IN  OUR SMALL SCHOOL. WE ARE LOOK ING  AT A LARGE 
BUDGET CUT AND NEED THE F L E X IB IL IT Y  TO LAY OFF TEACHERS BASED 
ON OUR PROGRAM N EEDS . WE CAN ONLY LAY OFF A TENURED TEACHER 
NOW I F  OUR ENROLLMENT D E C L IN E S . THAT I S  NOT HAPPEN IN G  BUT 
OUR DOLLARS ARE TA K IN G  A D IV E . TEACHER SALARY AND B E N E F IT S  
TAKE UP A GOOD PART OF OUR BUDGET. WE CANNOT CUT THE COST OF 
M A IN T A IN IN G  OUR B U IL D IN G S . WE CAN CONSOLIDATE CLASSROOM S. WE 
HAVE A H IR IN G  PR A C T IC E  WHICH WE FEEL BR IN G S  IN  EXCELLEN T '• 
TEACHERS IN  T H E IR  F IE L D  OF E X P E R T IS E . WE DO NOT WANT TO 
SE T T LE  FOR M ED IOCRE TEACH ING  BY LAY ING  OFF NON TENURED 
Q U A L IF IE D  STA FF  AND REPLA C IN G  THEM W ITH TENURED TEACHERS 
TEACH ING  O U T S ID E  OF T H E IR  AREA . THAT I S  NOT GOOD FOR THE 
K I D S ! ! ! !

THANK YOU AGAIN  FOR YOUR EFFO RTS  ON OUR BEHALF .

CAROLE C . HUNTINGTON 
GALENA C IT Y  SCHOOL BOARD 
PO  BOX 10
GALENA, ALASKA 9 9 7 4 1



G A L E N A  C I T Y  S C H O O L  D I S T R I C T

C5ALENA. A L A S K A  W741 

P H O N E  (907) 656-120$

SUPERINTENDENTS
OFFICE

(Hearn vf the Interior)
M a r c h  11,

R e p r e s e n t a t i v e  Geor^ianna L in c o ln  
P.O. B o x  V
JuneAu, A la ska  99811 
Dear j  R e p r e s e n t a t i v e  LiniAqln:
Our I t o t a l  FY -9  3 budge t  w i l l  r e q u i r e  a c u t  o f  $ 4 2 3 , 2 5 8 .  I  am 
c e r p a i n  we w i l l  h ave  t o  e l i m i n a t e  4 t o  6 c e r t i f i e d  t e a c h i n g  
p o s i t i o n s  f r om  o u r  s t a f f .  \  T h a t  i s  q u i t e  a few f o r  a s m a l l  
s c h o o l .  Over h a l f  o f  ou r  t e a s e r s  a r e  te nu red  (12 )  and the  o t h e r  
7 - l i / 2  a r e  non-te^nured.
What t h i s  m e a n s \ i s  t h a t  t h e  4 - \  c u t s  must come f r om  o u r  n on -  
t e n u red  s t a f f  which i n c l u d e :

1 . 1 s t  Arade t e a c h e r
2 .  3 /4  comb ina t ion  g rade  t e a c h e r
3 .  p r e s c h o o l  t e a c h e r / l i b r a r i a n
4 .  j u n i o r  h igh  t e a c h e r ,  1 / 2  t ime
5 .  j u n i o n h i g h  t e a c h e r
6 . h igh  sAhool s c i e n c e  t e a c h e r
7 .  h igh  schoo l  voc  ed t e a c h e r
8 . h igh  schoo l  voc  ed / la nguage  t e a c h e r ,  1 /2  t im e
9 .  h igh  sch oo l  s o c i a l  s t u d i e s  t e a c n e r
1 0 . h igh  s ch oo l  p r i n c i p a l

w i l l  have t o  f i l l  sdme o f  th e  above p o s i t i o n s \w i t h  one o r  more 
>f th e  f o l l o w i n g  tenurAd p e o p l e :

1 . h igh  s ch oo l  math t e a c h e r
2 . s c h oo l  c o u n s e l o r
3 .  h igh  schoo l\ E n g l i s h  t e a c h e r
4 . band teache )
5 .  e lem en ta ry  £lth g rade  t e a c h e r
6 . 6 th  g rade t e a c h e r
7 .  s p e c i a l  educa t i o n  t e a c h e r
8 . s p e c i a l  educa t i o n  t e a c h e r
9 .  B i l i n g u a l  t e a c h e r
1 0 . second grade t e a c h e r
1 1 . k i n d e rg a r t e n  t e a c h e r
1 2 . s p e c i a l  e d u c a t i o n  t e a c h e r



. R e p r e s e n t a t i v e  L i n c o l n  
M a r c h  1 1 ,  1 9 9 2  
P a g e  2

My  a b i l i t y  t o  c h o o s e  t h e  b e s t  q u a l i f i e d  s t a f f  f o r  p a r t i c u l a r  
p o s i t i o n s  i s  g r e a t l y  r e s t r i c t e d .  F o r  e x a m p l e :

1 .  W h a t  w i l l  t h e  b a n d  t e a c h e r  t e a c h  i f  we  c u t  t h a t  p r o g r a m ?
2 .  W h a t  w i l l  t h e  c o u n s e l o r  t e a c h  i f  w e  c u t  b a c k  t h a t  p r o g r a m ?
3 .  W h o  w i l l  t e a c h  h i g h  s c h o o l  s c i e n c e  o r  v o c a t i o n a l  e d

( s h o p ) ?
4 .  W h a t  h i g h  s c h o o l  t e a c h e r  c o u l d  t e a c h  f i r s t  g r a d e  o r  e a r l y  

c h i l d h o o d ?

T h e  p o i n t  o f  a l l  o f  t h e  a b o v e  i s ,  t h a t  o u r  f l e x i b i l i t y  t o  r e t a i n
t h e  b e B t  p e o p l e  t o  m e e t  t h e  s p e c i f i c  n e e d s  o f  o u r  s t u d e n t s  i s
g r e a t l y  h i n d e r e d  b y  e x i s t i n g  s c h o o l  l a w s .

A n y  h e l p  y o u  c a n  p r o v i d e  u s  w o u l d  b e  g r e a t l y  a p p r e c i a t e d .

s i n c e r e l y ,

W i l l i a m  L .  M i l l e r ,  S u p e r i n t e n d e n t

W L M / e l b
0 7 5 / 9 2

.



P e t e r s b u r g  C i t y  S c h o o l s

Phone (907) 772-4271 |>,0, Br.« 289 Mary A. Franca, Fh [),
FAX (907) 772-4719 Petersburg, Alaska 99833 ' SupmniendM

March 10, 1992

The Honorable Georgianna Lincoln 
Alaska State Legislature 
State Capital 
Juneau, Alaska 99801-1182

Dear Representative Lincoln:

The Petersburg City School District Board of Education 
supports HB 516 which would allow us to layoff tenured 
teachers for financial as well as program reasons. Our 
hands are tied by current state law. We have consistent 
enrollment increases coupled with declining revenues - a 
deadly combination.

We support this legislation and urge its passage. 

Sincerely,

PETERSBURG CITY SCHOOL BOARD

Thomas H. Wood, M.D., President 
Patricia Norheim, Vice President 
John C. Forney, Secretary/Treasurer 
Janice Kvernvik 
George Wood



G e o r g i a n n a  ’’Georg" Lincolr.

A l a s k a  Stare L e g i s lature 

P.O. B o x  V (MS 3100)

Juneau, A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  L i n c o l n

I an; f o l l o w i n g  your bill p e r t a i n i n g  to n o n  r e t e n t i o n  of t e a c h e r s  f o r  b u d g e t i n g  

r e a s o ns  w i t h  great interest.

I h a v e  a t t e n d e d  c o u n t l e s s  m e e t i n g s  w i t h  school b o a r d  m e m b e r s  f r o m  all a r o u n d  our 

s tate who have made the f o l l o w i n g  r e m a r k  in one wa y  or another, "If w e  co u l d  get 

rid of the teachers we do n o t  want, I w o u l d n ' t  care i f  the y  n e v e r  r a i s e d  the 

f o u n d a t i o n  unit."

P e r h a p s  that is a l i t t l e  strong, but the m e s s a g e  is clear. We c a n  em p l o y  

e x c e l l e n t  teachers at h a l f  the c ost of some of our v e t e r a n s  wh o  are b u r n e d  out 

and c o a s t i n g  to retirement.

I u n d e r s t a n d  y o u  are h o l d i n g  a h e a r i n g  on H3 516. I ho p e  y o u r  t e s t i m o n i e s  run 

h e a v y  for c h a ng i n g  the p r e s e n t  tenure laws. I hop e  we c a n  get b a c k  to l e t t i n g  

the e d u c a t i o n a l  p r o g r a m  d r i v e  o u r  e m p l o y m e n t  p r actices. I h o p e  we ca n  do what 

is best f o r  kids.

If I can len d support to y o u r  effort, please d o n ' t  h e s i t a t e  to call on me.

S i n c e r e l y

m m k

5j0fnr>itn<i«r.:
642-52:3

C t*cs
842-5225 642 5634

h.on/Mmai# Scrô  
642-5221

£!9mem»r% Sf'icc! 
942-5642



R A I V G E L L

P U B L I C  S C H O O L S
DISTRICT OFF ICE

PO BOX 2319

GATEWAY tc 1n£ 5IIMNE
WRANGELL. ALASKA 99929 

Telephone 1907) 674-2347 
LINWOOD LAUGHY. Suoefmienodm

March 10 ,  1 9 9 2

R e p r e s e n t a t i v e  G e o r g i a n n a  L in c o ln  
A l a s k a  S t a t e  L e g i s la tu r e  
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 8 0 1 - 1 1 8 2  

D e a r  R e p r e s e n t a t i v e  L in c o ln :

T h e  W r a n g e l l  S c h o o l  B o a r d  S T R O N G L Y  S U P P O R T S  le g i s l a t i o n  y o u  h a v e  c o u r a g e o u s l y  
s p o n s o r e d  t h a t  w o u ld  a l l o w  s c h o o l  d i s t r i c t s  t o  r e d u c e  s t a f f  w h e n  s u c h  r e d u c t i o n s  a r e  
d e t e rm in e d  b y  t h e  B o a r d ,  a s  t h e  e l e c t e d  r e p r e s e n t a t i v e s  o f  t h e  c o m m u n i t y ,  t o  b e  in 
t h e  b e s t  i n t e r e s t s  o f  th e  d i s t r ic t .

It is b e y o n d  m o s t  c i t i z e n s '  c o m p r e h e n s i o n  t h a t  t h e  g r a n t in g  o f  t e n u r e  t o  a t e a c h e r  in a 
s m a l l  d i s t r i c t  c a n  v i r t u a l l y  l o c k  in a n  e d u c a t i o n a l  p r o g r a m  f o r  u p  t o  tw e n t y - f i v e  y e a r s ,  
r e g a r d l e s s  o f  w h e t h e r  o r  n o t  a c o m m u n i t y  w i s h e s  t o  c o n t i n u e  t h a t  p r o g r a m  o r  c a n  
a f f o r d  t o  d o  s o  -  o r  e v e n  r e g a r d l e s s  o f  s t u d e n t  i n te re s t !

E x a m p le :  A s c h o o l  d is t r ic t  h i r e s  a  n e w  a r t  t e a c h e r  a n d  e x p a n d s  its  a r t  o f f e r i n g s  a t t h e  
h ig h  s c h o o l  l e v e l .  T h r e e  y e a r s  l a t e r  t h e  s c h o o l  b o a r d  d e c i d e s  t h a t  t h e  d i s t r i c t  h a s  a  
g r e a t e r  n e e d  f o r  a s e c o n d a r y  s c i e n c e  t e a c h e r .  T h e y  n o w  h a v e  o n e  o f  t h r e e  c h o i c e s :

a )  c o n t i n u e  t h e  e x p a n d e d  a r t  p r o g r a m  e v e n  t h o u g h  th i s  th is  is n o t  t h e  w i s h  o f  t h e  
c o m m u n i t y  o r  is d e t e rm in e d  t o  b e  b e y o n d  t h e  f i s c a l  c a p a b i l i t y  o f  t h e  d i s t r ic t ;

b ) l a y - o f f  a n o n - t e n u r e d  t e a c h e r  (m a y b e  a n e w  f i r s t  g r a d e  t e a c h e r  o r  m a t h e m a t i c s  
t e a c h e r  w h o  is d o in g  a n  e x c e l l e n t  j o b )  a n d  r e p la c e  t h a t  p e r s o n  w i t h  t h e  a r t  
t e a c h e r ;

c )  if a c i t y  o f  b o r o u g h  s c h o o l  d i s t r i c t ,  s e e k  m o r e  lo c a l  s u p p o r t  t o  f u n d  t h e  n e w  
s c i e n c e  p o s i t i o n .

W h i c h  o f  t h e s e  c h o i c e s  b e s t  b e n e f i t s  t h e  c o m m u n i t y  a n d  its  c h i ld r e n ?  O b v i o u s l y ,  n o n e  
o f  t h e  a b o v e .  Eac.n o f  t h e s e  a l t e r n a t i v e s  f a i l s  t o  u s e  l im i te d  r e s o u r c e s  t o  t h e  b e s t  
a d v a n t a g e  o f  s t u d e n t s .  Y e t  th is  is t h e  t y p e  o f  d e c i s i o n  th a t  d i s t r i c t s  c a n  f a c e  o n  a 
r e g u la r  b a s i s .

ACCIOlttC ST NOITriwEST ASSOCIATION Of «CONDA»Y ANO MIGHlt SCMOOlS



Is this examp le  fo rced ,  melodramatic?

Wrange l l  S choo l  District last year  identified a teach ing posit ion that we  did not need 
at the s econda ry  level.  This identif ication resulted f rom  a care fu l ly  conduc ted  review 
o f  all cou rse  o f fe r ings and student enro l lments ove r  the previous f ive yea rs .  The 
posit ions invo lved a tenured faculty member .  W e  had the choice o f  non-retain ing n on ­
tenured facu l ty  doing an exce l lent job in posit ions for which they had been wel l - 
trained and replacing them with teachers who were  clear ly not  trained fo r these  same 
posit ions, or in spending $ 5 4 , 0 0 0  that we needed in other a reas o f  our p rog ram . After 
pursuing the matter in superior cour t ,  we paid the $ 5 4 , 0 0 0 .

D u r in g  th e  c o u r t  c a s e  t h e  ju d g e  p r e s e n t e d  to  t h e  t e a c h e r ' s  a t t o r n e y  a h y p o t h e t i c a l  
c a s e .  Im a g in e ,  p o s e d  t h e  ju d g e ,  t h a t  a t e n u r e d  t e a c h e r  h a d  t a u g h t  s h o r t h a n d  f o r  
f i f t e e n  y e a r s ,  a n d  t h a t  s t u d e n t  i n t e r e s t  in th is  c o u r s e  h a d  d w in d le d  o v e r  t h e  y e a r s .
The teacher w as  only trained to teach shor thand ,  on ly  had exper ience teaching 
shorthand , but n ow  there was not a single s tudent who  wished to take sho r thand .  Was  
the district required to continue to emp loy  the shor thand teacher? Abso lu te ly ,  s tated 
the teacher 's  a t to rney .  As illogical as it may seem  to some, she argued, THAT W A S  
THE LAW!

This yea r  W range l l  has experience an inf lux o f  e lementa ry  s tudents .  The schoo l  board 
and parents o f  this community  have clear ly identif ied the need for lower ing the  pupil- 
teacher ratio in the primary p rogram. Once again we  have a choice to make .  W e  can 
place a high schoo l  physical education teacher into a f irst g rade c la s s ro om ,  ignore the 
wishes o f  the communi ty  and the clear recommenda t ions  o f  educationa l research 
about the importance o f  the primary years ,  or s eek  more funds f rom  the City.

Yes ,  you ' re  co r rec t  again. The right answer  is "none o f  the above . "

It's t ime we a l lowed communities through their e lected schoo l  boards to make  sound 
decis ions abou t  the best use o f  their resources .  The prob lem described in this 
communique will get much worse  with dwindling sta te dol lars fo r  educa t ion .  It will a lso 
be exace rba ted  by the changes that  are being thrust  upon public educa t ion .  Such 
prob lems as educat iona l cabooses  are al ready add ressed  in negot iated ag reemen ts  -  
must we  add to the p rob lem with outdated and misguided sta te s ta tu tes?

Sincere ly ,

Lin L a u g h y  
S u p e r i n t e n d e n t



BRISTOL1'BAX B O R O U G H  S C H O O L  DISTRICT
A  P O QOX 16 9

f  N AKNEK . ALASKA  9 9 6 3 : i

P H O N E  2 4 6 - 4 2 2 5  O R  4 2 6 S

M a r c h  10, 1992

R lC H A H C  W L e A T H  
SUFCbiurCNOtNT

R e p r e s e n t a t i v e  G e o r g i a n n a  L i n c o l n  
P.O. Box V
Juneau, A l a s k a  99811

Dear  R e p r e s e n t a t i v e  L i n c ol n:

The Brist ol  Bay B o r o u g h  School B o a r d  a n d  its a d m i n i s t r a t i v e  
s t af f s u p p o r t  y o u r  bill, HB  516. We  feel t h a t  t h i s  bill 
w o u l d  p r o v i d e  us w i t h  m u c h  m o r e  f l e x i b i l i t y  in d e a l i n g  w i t h  
st af f r e d u c t i o n s  t h a t  m i g h t  be n e c e s s a r y  to b a l a n c e  o u r local 
school d i s t r i c t  b ud ge t s .

We very  m u c h  a p p r e c i a t e  your  e f f o r t s  in i n t r o d u c i n g  and 
c h a m p i o n i n g  t h i s  p i e c e  o f l e g i s l a t i o n .

R / c h a r d  Wj. L e a t h  
S u p e r i n t e n d e n t  of S c h o o l s

R W L ;cr m

7 ‘ . c - v v  ~. i ji>: „



 ______________ _________ H
OiBTA iCT OFFICE

B E R I N G  S T R A I T  S C H O O L  D I S T R I C T
P.O. BOX 32$
UNALAKLEET, ALASKA 8900* 0228 
(007) 824.3911

March 10,1902

Representative Georgianna Lincoln 
House of Representative* Building 
P.O. Box V
Juneau, Alaska 99611

BREVIG MISSION

COUNCIL

DIOMEDE

ELIM

GAMBSLL

G O L O V I N

KOYUK

SAINT MICHAEL

SAVOONGA

SHAKTOOLIK

SHISHMAREF

STEB8INS

TELLER

U N A L A K l E E T

WALES

WHITE MOUNTAIN

Dear Honorable Georgianna Lincoln:

I am writing to support your recent legislation, H B  516, regarding the 

nonretention of tenured teachers. In the current days of coat containment 

meaaurea to insure educational programs will remain intact, this is a piece of 

legislation that I support.

Bering Strait School District, along with other school districts across the etate, 

have experienced inflationary pressure# and other constraints that make it 

more difficult to keep a balanced budget. Personnel costs are one of the moBt 

expensive items in our budget. In the event that we would have to decrease 

cost's, it would be helpful for districts to have the option of nonretaining 

tenured teachers. This is not the first course of action that we would chose, but 

it ifl an option that we may need in order to sustain the integrity of our 

educational programs.

I would also like to take this opportunity to ask for your support for the 

increase of the foundation unit to S 63,000. Our c o b c b  for operating schools 
continues to climb. We have been at the same level of finding since 1986 and 

have had to absorb such things as inflation, fuel and transportation increases, 

the state's portion of TRS, and rising personnel costs. Please help us in our 
efforts to preserve education.

Thank you for your continued support of educational issues.

David Bowling J
Acting Superintendent t/

cc: Correspondence file
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March 10, 1992

The Honorable Georgianna Lincoln 
House of Representatives 
P. 0. Box V
Juneau, Alaska 99811 

Dear Representative Lincoln:

Enclosed please find a copy of Resolution 91-22 which was approved 
by the Fairbanks North Star Borough Board of Education this fall. 
It supports legislation which would allow districts to lay off 
certificated personnel due to reductions 1n funding.

Given the current economic climate 1n Alaska, districts must have 
the flexibility to deal with declining revenues by reducing staff 
when necessary.

Thank you for allowing us the opportunity to provide Input into this 
Issue.

/pl h
cc: Board of Education

Superintendent

P o a M P  orari 'a x  transmcte. n-.ama 757* j»o<p*««« ►
From <-
_ _

Co. Co

Dept.

•S&io- 2 . ^ 6
f l l  f

ly yours

Redden,/ 
of Education



FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT

Resolution 91-22

Tenured Staff Reduction When Revenues Decline

WHEREAS, school districts are faced with budget reductions; and,

WHEREAS, certificated staff may be non-retained due to declining enrollments but 
not due to declining revenues; and,

WHEREAS, this often places teachers in grade levels or subject areas for which 
they have Insufficient preparation; and,

WHEREAS, districts, In order to deal with declining revenues, need the authority 
to reduce staff due to a lack of funds;

NOW, THEREFORE, BE IT RESOLVED, that the Fairbanks North Star Borough Board of 
Education promotes necessary legislation allowing districts to reduce 
certificated personnel due to reductions In funding.

PASSED AND APPROVED SEPTEMBER 17, 1991.

Andy Warwick, President 
Board of Education

ATTEST:



K A S H U N A M I U T  S C H O O L  D I S T R I C T
985 KSD W.y 

Chevak, Alaika 99563 

(907) 856-7713

March 10, 1992

Honorable Georgianna Lincoln 
Alaska House of Representatives 
Pouch V
Juneau, AK 99801 

Dear Rep. Llncoln:

I am writing In support of KS516. In this time of static or declining 
revenues and Increasing costs, school districts must have the flexibility 
to reduce tenured staff In the event of a loss of revenue.

Thank you for recognizing this need and for addressing it in H3516.

Very slncerelv.



C o p p e r  R i v e r  S c h o o l  D i s t r i c t

C h ittK tiiru  
Copper C *m «r 
Cfckonit 
G U nntlU n 
K tr .n y  L»k«
L otdc S p ark i (N tlch m a)
I ’ axadn
Slana

Superintendent’s Ofi'ice 
Box' 108
Glennallen, Alaska 99588 
(907) 822-3234

“ March 10, 1 992  ^

The Honorable Geo rg ianna Lincoln 
House of Representat ives 
A laska State Legislature 
State Capitol
Juneau ,  Alaska 9 9 8 0 1 * 1 1 8 2  

D ea r  Representat ive Lincoln:

You r  ef forts promoting HB 51 6  a re  great ly appreciated.

As r evenues  dec l ine ,  s choo l  districts must have  the ability to make  pe rsonne l  
dec is ions based on programmatic  needs .  S om e  will a rgue that the present statute 
p rov ides  an adequa te  vehic le to non-retair i a tenured teacher . Documenting for 
d ismissal is both cost ly and time consuming.

As one example , in ano the r  district I ventured to dismiss a tenured teacher. I notified 
the teacher of  my intent to r e commend  dismissa l after having spent six (6) months 
attempting to remediate and documenting during the process .  After the first oay of the 
due  p ro ce ss  hear ing, the t e ache r  res igned .  I es t imate that the district spent 
approximately seventy-f ive thousand dol lars leading up to the resignation. R emembe r  
that a  tenured teacher is a l so  a f fo rded  a  trial 06 nova that conceivably could have 
doub led or  tripled the district expenditures.

S choo l  districts need the type o f  legislation contempla ted in HB516 ,  particularly as 
revenues  decl ines.

You  are to be commended for you r  efforts.

Go rdon  C. I B p e  
Super in tendent



James L. Lindsey 
P.O. Box 809 

Valdez, Alaska 99686

Representative Georgianna Lincoln March 5, 1992
Room 112, State Capitol Building 
Juneau, Alaska 99801

Dear Representative Lincoln:

This letter is written in strong support of your bill HB516 
relating to teacher tenure.

There is a problem we request that you consider. The bill gives 
school districts just what we need, then section 2 exempts 
everyone to whom it might need to apply. This section should be 
amended out.

This could be a politically difficult thing to do. If there is 
more we could do to aid in this matter, please inform me.

V.T.Y.

Jim Lindsey



YUKON FLATS SCHOOL DISTRICT

March 3, 1 9 9 2
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The  H ono rab le  G e o rg i a n n a  Lincoln 
H o u s e  o f  R e p re s en ta t i v e s  
P .O .  Box  V
J u n e a u ,  A laska  9 9 8 1 1

D e a r  R ep re s en t a t i v e  L inco ln :

T h e  Yukon  Flats S c h o o l  District Boa rd  of Educat ion and  
Adm in is t ra to r s  e n c o u r a g e s  you  to :

1 . S uppo r t  ful l funding o f  the $ 6 3 , 0 0 0  unit v a l u e  
( S B  2 0 / S B  3 1 6 /H B  2 5 ) .

2. Suppo r t  HB 5 1 6  and K 3  4 8 5  or a s imi la r  s e n a t e  ve rs ion .  

T hank  you fo r  con s ide ra t ion  o f  this request .

S i n c e r e l y ,
YpKoh F la ts  S ch o o l^ p i s t r i c t

DOtJGLAk A. W ALKER  
SUPER INTENDENT OF  SCHOOLS

cc : AASB



February 27, 1992

Representative Georgianna Lincoln 
Alaska State Legislature 
State Capitol 
Juneau, A K  99801-1182

re: HB  516 - staff reduction based on program needs 

Dear Representative Lincoln:

Thank you for sponsoring HB  516 which would allow non-retention of tenured teachers due to 
program cutbacks as a result of budgetary and fiscal circumstances. In years past our school 
district has seen a steady increase in school enrollment and programs have been expanded to 
meet the needs of our students. If the foundation unit value is not increased substantially, the 
district could face circumstances requiring reduction of the programs we so recently put in place.

If a reduction in workforce is required, Alaska's school districts need the options available to 
make cut-backs based on program needs and help retain the most qualified teachers to fill 
required positions for those programs.

I also support the amendment to remove Section 2 of the proposed legislation. Cutbacks may be 
necessary in the next school year and the school district must have flexibility to work within a 
tight budget.

Very Sincerely,

Sandra K. Carlquist U 
Unalaska City School Board President

' u t .

cc: Senator Fred Zharoff
Representative George Jacko
AASB

P O. Box 260. Unalaska. Alaska 99655 • (907)551-1222 • Fax (907)581-2425 
Joseoh Beckfora. SuDerintendeni • Keith Gebhafdt P'incioa'



L O W E R  Y U K O N  S C H O O L  D I S T R I C T

P.O. Box 3 2 0 8 9  •  Mt. V il lage . A laska  9 9 6 3 2  •  (9 0 7 )  591-2411 

F e b r u a r y  1 8 ,  1 9 9 2

Representative Georgianna Lincoln 
Alaska State Legislature 
State Capital 
Juneau, Alaska 99801-1182

Dear Representative Lincoln:

We were recently informed that you were introducing legislation 
that would give districts the right to use cost containment 
measures that relate to nonretention of tenured teachers due to 
budgetary or fiscal circumstances and program needs of students.

Please be advised that we strongly support such legislation, 
especially in view of the revenue outlook for the State. Our costs 
have continued to grow and we have not had any increase in revenue 
for the past six years.

We appreciate your initiative and concern to help us make decisions 
that will be in the best interest of quality education for 
students. Without such legislation our hands are tied as to whom 
we can retain and for what reasons.

Thank you very much. You have our support.

Sincerely,

Leslie Hunter, Chairman, RSB

Alaska Association of School Boards

Alakanuk Emmonak Hooper 8a> Kotlik Marshall M l Village Pilot Station Pitkas Point Russian Mission Scammon Bay Sheldon Pomt



K E T C H I K A N  G A T E W A Y  B O R O U G H  

• S C H O O L  D I S T R I C T

March JO. 1992

Representative Georgianna Lincoln 
Alaska State Legislature 
P. O. Box V
Juneau, Alaska 99811 

Dear Representative Lincoln,

1 want to express my sincere appreciation for your willingness to 
confront a real problem head-on. House Bill 516 speaks to an issue which 
continues to operate at a level far beyond it’s original Intent. My school 
district has Just gone through the painful exercise of reducing $895,249 of 
programs in an effort to meet the requirements of a possible $60,000 per 
educational unit value once again in FY-93.

If students and (heir educational programs are our top priority, as we 
claim, then your HB 516 is an absolute must. Certainly, required due 
process, as well as protective language in most negotiated contracts provide 
our tenured teachers with adequate and fair job security. However, we all 
realize money represents the bottom line which forces us into making tough 
decisions based on priority programs . Often we are. unable to maintain our 
priorities during a mandated period of reduction brought on by reduced 
revenues because the current law will not allow us to take action caused by 
budgetary or fiscal circumstances.

We, the local school district, need (he authority to take such action. 
Certainly, with the authority, goes the responsibility to carry out the process 
in a rational and professional manner. Like you, your local elected 
representatives (school boards) can be trusted to do so.

Once again, on behalf of our young people, thank you for your
efforts.

Richard E. Clevenger * 
Superintendent of Schools

Pouch 2 • Ketchikan, Alaska 9900I-5C26 • (907) 225-2118 • Fax: (907) 225-2356



• ALASKA COUNCIL OF SCHOOL ADMINISTRATORS *
326 Fourth S t , Suite JOB, Juneau, AK 99601-1101 (907) 566 9702 FAX (907) 686 5879

POS IT ION STATEMENT

H O U SE  B ILL  5 1 6  
"An Act re la t ing to t e a c h e r  tenu re . "

The  A la s k a  Counc i l  o f S c h o o l  Adm in is t ra to r s  s uppo r t s  HB 5 1 6 ,  "An Act 
re la t ing to t e a c h e r  T enu re . "

A l though  we  h ope  that such  a  reduct ion in s ta f f  will not be  n e c e s s a r y ,  we 
r e a l i z e  u nd e r  the p re sen t  r e v e n u e  p ro je c t i o n s  fo r  the S ta te  o f  A la s k a  and 
the m o o d  that m an y  le g i s l a to r s  h ave  tha t  m a j o r  reduc t ions  will b e  
n e c e s s a r y  in the Fy 9 3  ope ra t ing  budge t  to m ee t  the r e v e n u e  p ro je c t ion s  
tha t  s u ch  f lexibi l i ty will be n e c e s s a r y  to s c h o o l  d istr icts to b a l a n c e  their 
r e s p e c t i v e  b udg e t s .

W e  b e l i e v e  that  s c h o o l  distr icts must  b e  g iv en  the f lexibi l i ty to d e te rm in e  
how  be s t  they can  reduce  thei r own budge t s  in l ight o f  the r e v e n u e  they 
h a v e  a v a i l a b l e  to use .  If indeed  the r e v e n u e  sho r t  fa l l  f r om  the s ta te  d o e s  
o c c u r  then  it will be  ab so lu te ly  n e c e s s a r y  tha t  they  h a v e  the  n e c e s s a r y  
t o o l s  to b a l a n c e  the ir  own s c h o o l  distr ict b udge t s .

W e  b e l i e v e  tha t t enu red  t e a ch e r s  a re  the  b a c k b o n e  o f  a  distr ict who  bring 
con t inu i ty  a n d  stabi l i ty to a  district . H ow e v e r ,  if indeed  th e r e  b e c o m e s  a 
d ra s t i c  f i n a n c e  c r i s e s  a s  a p p e a r s  to b e  th re a ten ing  now, d is t r ic ts  must  
h a v e  the  f lex ib i l i ty to ac t  r e sp on s ib ly .

I



I 217 Second Street, Suite 200 ■ Juneau, Alaska 99801 ■ Tel (907)586-1325, Fax (907)463-5480

March 11 ,1992

P o s itio n  P a p e r

HB 516 - Relating to  teacher tenure

The A laska Municipal League supports HB 5 1 6  - An Act relating to teacher tenure, 
which would allow  schoo l districts to lay o ff tenured teachers if necessary because 
o f the fiscal o r budgetary circumstances o f the municipal schoo l district o r regional 
educational attendance area. The 1992 A laska Municipal League Policy Statement 
includes the follow ing statement: 'The League supports legislation that allows 
loca l schoo l districts to have a reduction in fo rce  o f teachers (tenured and non ­
tenured) when either student enrollment d ec rea se s  o r funding is reduced" (II.A.4).

Current A laskan law provides that a s c h o o l district m ay reduce its tenured 
teaching staff oniy in the event o f a decline in student enrollment. HB 516  would 
amend that provision to clarify that the em ploying district has the right to 
determ ine whether a reduction in staff is w arranted by a decline in enrollment.

In addition, it would give districts essential m anagem ent authority to determine 
when a reduction in staff was necessary fo r fiscal o r budgetary reasons. 
Pe rsonne l costs are the largest single e lem ent in a schoo l district's budget and 
one  the district may not be able to cut back if the proportion o f tenured teachers 
is high, as it is in many of A laska ’s districts.

Municipalities fund approximately 25  percent o f the c o r t o f education in A laska ’s 
municipal districts. Because of their m ajor contribution to and responsibility for 
the costs o f running schoo l districts, they strong ly  support enhancing the ability 
o f schoo l districts to control their costs by reducing teaching staff in cases o f 
financial hardship. AML and its members support p assage  of HB 516, which 
would give districts that authority.

ctest92:HB516pos.311

Member of the Notional League of Cities and the National Association of Counties
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UNWOOD LALKitHY, .Superintendent

M arch 1 6 , 1 9 9 2

R ep resen ta tive  B e ttye  Davis 
H ouse HESS C om m ittee  
R oom  1 0 6  
S ta te  C ap ito l
Ju n eau , A la ska  9 9 8 0 1 - 1 1 8 2  

R e : H B -5 1 6  

D ea r R ep re sen ta tiv e  D av is :

Is a c ity  lib ra rian qua lified  to  se rve as a c ity  eng inee r? Is a p lum ber an 
e lec tric ian? Is a k indergarten  teacher qua lified  to  teach  high s c h o o l chem is try  
o r  ph ys ics?

Pe rhap s th e se  qu estion s shou ld  be asked from  a d iffe re n t pe rspec tive . I f  a city 
lo s t  its eng in ee r, w ou ld  the A laska leg is la tu re  e xp e c t them  to  fill the pos ition  
w ith  the  c ity  lib ra rian ? If a con trac to r no  longe r needed a p lum ber on  a Job, 
c ou ld  he o r sh e  be requ ired to  assign th e  p lum ber to  do e lec trica l w o rk  and lay 
o f f  th e  le ss  s e n io r e lec tric ian?

P re tty  s illy  q u e s tio n s , right?

Le t's t ry  a  th ird  and fo u rth  question ...

If a s c h o o l d istric t d e sp e ra te ly  needed to  rep lace  a retiring sc ience  te a ch e r and 
w ished to  d iscon tin ue  an e lem enta ry  a rt p rog ram , w ou ld  A laska  s ta tu te s  a llow  
the n on -re ten tion  o f  th e  tenu red  e lem en ta ry  a rt  tea ch e r and the  hiring o f  a  new  
sc ience te a ch e r?  W h a t if an exce llen t high s c h o o l sc ience te a ch e r had been 
hired the  p reced ing y e a r and the d istrict needed  to  reduce fa c u lty  fo r  budgeta ry  
re a son s , cou ld  th e y  e lim inate the e lem en ta ry  a rt spec ia lis t position  and have  
th e se  c la s se s  ta u g h t by  the  regu lar e lem en ta ry  fa c u lty , using the sav in g s to  
rep lace  th e  sc ien ce  te ach e r?

E xce rp ts from  a recen t A laska superio r c ou rt c a se  can p rov ide an a n sw e r to  this 
second  s e t  o f  q u e s tio n s ...

ACCREDITED »Y NORTHWEST ASSOCIATION O f  SECONDARY AND HIGHER SCHOOU



Judge : Let us suppose  there Is no  change in the  a ttendance  d istrict- 
w ide; there  is no change in a ttendance a t the se con d a ry  leve l. Any 
w ay y ou  lo ok  a t It, there is no change In the  a ttendance  in the  sc h o o l.
. . But ove r th e  la s t five  years e ve ryb od y 's  decided th ey  d o n 't w an t 
to  take  typ ing . . .  o r shorthand . And they re fu se  to  s ign  up fo r  the 
c ou rse s . Is th a t a drop in attendance th a t w ou ld  ju s t ify  non -re ta in ing 
a typ ing teache r if the typing teach e r w as fu ll-tim e b e fo re , had five  or 
s ix  periods, and n ow  had v irtua lly  none?

A tto rn ey : It m ight be under o th e r s ta tu te s , bu t I w ou ld  subm it to  the 
C ou rt th a t under o u r [A laska's ] s ta tu te  -  which is v e ry  sp ec ific a lly  
w orded -  it cou ld  not be done. 1 m ean , the d istric t m igh t w an t to  re ­
dep loy  such a  teache r. Because in ou r s ta te  the o n ly  requ irem en t to
teach  any  sub jec t is a C lass A c e rtific a te  ou r leg is la tu re  has
spec ifica lly  d irected w hat can and canno t d ictate g round s  fo r  la y -o ff 
o f  a tenured teache r. Logic m ight d ictate tha t reduced budget w ou ld  
be aw fu lly  good  grounds fo r  reduction in s ta f f . . .  Bu t,its  n o t on ly  been 
held th a t it is n o t, but attem pts to  change the s ta tu te  to  inc lude th a t 
have been rebu ffed  by the leg isla ture .

S o  the a rt teache r beg ins teaching chem istry  and phys ics , o r  th e  a rt teache r 
teaches third grade and the third grade teache r teach es  chem isTry and physics , 
o r  the d istrict reduces its high schoo l sc ience p rog ram , OR THE D ISTR ICT  BEGS 
THE LEGISLATURE AND ITS COMMUNITY FOR MORE M ONEY SO  THEY CAN 
HAVE A HIGH SCHOOL SCIENCE PROGRAM .

If the leg is la tu re  is se riou s  about quality education  and the  w ise  use o f  
educationa l re sou rces , it w ill no t reb u ff con tinued e ffo r ts  to  change  the  existing 
sta tu te  govern ing the la y -o ff o f  tenured teach e rs . I f  leg is la tive  p ressu re  o f  the 
la rges t labo r union in the United S ta tes d oes no t perm it such  change , then 
paren ts can exp ec t a rt o r music teache rs in the  sc ience lab , o r  physica l 
education  teache rs  teach ing remedial read ing . O r th e y  can  p a y  h igher tax e s  -  
o r  pursue the p rivatiza tion o f the public education sy s tem .

But then m aybe lib rarians will m ake good  c ity  eng ineers . . . .

Supe rin tenden t

LL
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AASB Position
The Association of Alaska School Boards (AASB) supports HB 516. by Rep. Lincoln, "An 
Act relating to teacher tenure." AASB also supports an amendment to remove Section 2 
of the proposed legislation.
H is to ry
Historically, tenure rights were granted primanly to protect academic freedom. Current law 
allows a reduction in tenured staff for reasons of incompetence, immorality, substantial 
noncompliance and a decrease in enrollment. HB 516 would allow districts to utilize a 
Reduction in Force (RIF) caused by budgetary and fiscal circumstances.

D is tr ic t la titude  is  key
School boards are very concerned about the overall cost of operating Alaska's public 
schools, maintaining a quality woikforce, and the program needs of students. Schools are 
constantly being required to provide more services and programs with less financial 
commitment from the Legislature. Calls for significant cost containment measures are not 
surprizing, if school districts are going to improve instruction and performance in the face 
inadequate levels of funding we must have latitude to address key policy issues.
S tudent p rogram  needs s h o u ld  drive  sta ffing  patterns
If reductions in workforce are required due to budgetary and fiscal circumstances in 
Alaska's schools, what will be the principal consideration in reducing the workforce? Will 
seniority (tenure) or the program needs of students be the determining factor? AASB 
be lieves the program  needs o f s tuden ts shou ld  drive the staffing 
patte rns o f s c h o o ls .
HB 516 will allow some latitude to reduce tenured staff in statutes. School districts are 
charged with determining the program needs of students, and where applicable, local 
negotiated agreements will determine the extent and shape of a district staff reduction 
plan.
AASB disagrees with Section 2 of the bill as the language grandfathering tenure rights 
prior to the effective date listed in this bill lessens the intent of the bill dramatically.
School boards realize HB 516 will meet with serious objections from special interests as it 
progresses through the legislative process. However, given the present circumstances 
-  rising operating costs, inadequate finances, program needs of students, and state- 
mandated tenure provisions -  HB 516 must receive special consideration and debate.
AASB urges your favorable consideration of HB 516. New lay-off provisions must allow 
educational programmatic needs to be the primary factors when budgetary or fiscal 
circumstances require reduction in staff.
2/92
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FISCAL N O T E

STATE O F  A L A S K A  
1992 LEGISLATIVE SESSION

BILL N O .  HB 522

Revision Date: March 31. 32.
Utle: Real estate convey :e tax ana

__.p rovi d ing f o r  t a x -Sha r l a i --------------------

Department Affected:Department of Revenue 
BRU: Revenue Operations
Component: Income and Excise Audit

Sponsor: Rep. Kooonen

Requestor:. COMPONENT SERIAL NO. LJ„. U - 3

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL

SUPPLIES
EQUIPMENT
LANDS & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS

5.8 5.8 5 ,8 5.8 5 .8 5.8

*

TOTAL OPERATING

co

LO 5 ,8 5 ,8 CO

LD 5.8 5.8

CAPITAL. ... 0.0 1 0.0 | 0.0 | 0.0 1 0,0 ! 0.0

REVENUE 0 . 0 0 . 0 0 . 0  | 0 . 0 0 . 0 0 . 0
....FUND. SOURCE

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER
FUND SOURCE

5.8 5.8 5.8

C
O

in C
O

in

5.8

t o ™ 5.8 5.8 .. 5-8 5-8

CO

in

5.8

POSITIONS-.:.
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: o

ANALYSIS: J

SEE ATTACHED

Prepared By: 
Division:

Paul Dick
_.ij!Comg-an.d Eye 1 se_Audi.t.

Approved by Commissioner: Darrel J. RexwlnRel

Agency: Department of Revenue__________________

7*~
Phone:
vDate:

1 5 07? .,465-2320-
—  . Jdarc h 31

C
19^2

0
Date:

Distribution (by preparer): Lag. Rn.. Legislative Sponsor. Requestor. OMB/OBR. Gov. Legls. 0(c.. & Impacted Agoncy(las).
R a v  10/81 P a g a _ l _ o f J 2 _



Fiscal Note Ana’ysls, HB 522 
Income and Excise Audit Division 
Prepared by Paul Dick 
March 31, 1992 
Page 2

Intent
HB 522 Imposes an excise tax on real property conveyances and provides for 
sharing a portion of the revenues collected to municipalities based on the 
location of the real property. This bill also authorizes municipalities and 
boroughs to Impose local conveyance taxes In conjunction with the state 
conveyance tax.

Analysis
Effective January 1, 1993, this bill Imposes an excise tax upon each real 
property conveyance at a rate of 1% of the selling price of the property.
Under this bill, the tax will be paid to and collected by the recorder of the 
recording district 1n which the real property was conveyed. Before any 
conveyance could be recorded, the recorder would be required to affix a stamp 
to the Instrument as evidence of payment of the tax.

This bill requires the Department of Revenue to prescribe standards for 
collecting and reporting the tax, and specifications for a tax affidavit to 
be filed with the recorder. The department would also be required to 
establish regulations In regard to determination of the sales price for 
conveyances.

Administratively, the recorder would account for and deposit all conveyance 
tax receipts and then periodically report to the Department of Revenue the 
total taxes collected along with a schedule of the locations of the 
conveyances for tax sharing purposes.

The Department of Revenue would assess and collect delinquent state 
conveyance taxes, penalties and Interest as authorized under AS 43.05 and AS 
43.10 respectively. Because the municipal and borough conveyance taxes are 
codified under AS 29 In this bill, the department would not have authority to 
assess and collect local taxes.

Tax Sharing
Under section 1 of this bill, 50% of revenues collected by the state will be 
shared to communities where the'conveyances were located. For those cases In 
which the city Is located In an organized borough, the department would share 
the 50% amount equally between the city and the borough, thus the city would 
receive 25% and the borough 25% of the tax receipts.

The department would annually share the state taxes to the municipalities and 
borcghs after the close of the fiscal year ending June 30. For municipal or 
borough conveyance taxes, the recorder would directly remit those taxes 
collected to the respective municipality or borough.

Penalties and the amount spent by the state In collection of the conveyance 
taxes would be excluded from the amount shared to municipalities and boroughs.



Fiscal Note Analysis, HB 522 
Income and Excise Audit Division 
Prepared by Paul Dick 
March 31, 1992 
Page 2

Operating Costs

The Department of Natural Resources (recorders) will collect and account for 
the conveyance taxes. The Department of Revenue's Involvement 1n 
administering the tax program will be limited to sharing taxes and collecting 
delinquent taxes. Accordingly, the personal services costs In this fiscal 
note reflect the apportioned time needed for the department to administer Its 
duties.

Personal Services $5.8

Accounting Technician II Tax Sharing 75 hours 2.2
Accounting Technician I Collections 150 hours 3.6
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Revision Date : ________________

STATE O f  ALASKA
1 9 9 2  LEGISLATIVE SE SSIO N

Title: Real Estate Conveyance Tax

Sponsor: Representative K ooonen

FISCAL NOTE

BILL N O .  HB 522

Department Affected: Community and Regional Affairs
BRU: Local Government Assistance____________________ _
Component: State Assessor

R eque s to r  Representative Koponen_______________

EXPENDITURES/REVENUES: (Thousands o f  Do l la rs )

COM PONENT  SERIAL NO .

OPERATING FY 93 FY 94 FY 95 FY 96 FY 9 7 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING •o •o *0 •o *0 *0

CAPITAL

REVENUE 
FU N D  SOURCE:

FU N D IN G : (Thousands o f  D o l la rs )
GENERAL FUN D •o ’ 0 *0 •o *0 •o
FEDERAL FUNDS
OTHER
FU N D  SOURCE :
TOTAL *0 *0 •o •o •o •o

POS IT IONS :
FULL-TIME
PART-TIME
TEMPORARY

Estimate o f  current yea r  impact:
ANALYSIS: (Attach a separate page if necessary.)

• The impact on the State Assessor's office is indeterminate but thought to be minimal. The only reference to the department or tire State 
Assessor's office b on page 2, line 30, and only creates the possibility of a duty to provide service.

Prepared By: (A -tT /lfc lu J  h J Phone: 4 6 5 - 4 7 0 8
Division: _____________________ Administrative Services Division  Date: 9 /3// 1

 ̂1 —) "? _ f I y
Approved by C om m iss ion e r   /
Agency:  Department o f  Community  and Regional Affairs______________  Date :_________________

D istribution (by prep er): Leg. Fin., Legislative S)>onsor, Requestor, OMB/DBR, C ov. legis. Ofc., 4  Impacted Agencyfies).
Rev 10/7/91 Page 1 of 1___



STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date: 
Title:

4 / 1 5 / 9 2

BILL NO. C S H B  522 rCRAl  

N a t u r a l  R e s o u r c e sDepartment Affectod:
R e a 1 ' .£ £ 5 — £. C o n v e y a. n c c  I a x  BRU: M anagem ent. R A d m i n i s t r a t i o n

Component: R e c o n  . r 1 s O f f i c e

Sponsor:
Requestor:

-R a p-.— t o p o n c n

H o u s e  L a b o r  f, C o m m e r c e  COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands o f Do lo rs)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 9 7 FY 98

PERSONAL SERVICES 240. 8 2 4 0 . 8 2 4 0 . 8 2 4 0 . 8 2 4 0 . 8 2 4 0 . 8

TRAVEL 1 5 . 0 15.0 1 5 .0 1 5 .0 15. 0 15 .0

CONTRACTUAL 1 1 1  U , t) 1 5 .0 15 . 0 1 5 . 0 1 5 . 0

SUPPLIES 9.0 9.0 9.0 9.0 9.0 9.0

EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 2 8 4 . 8 2.12. 8 . 2 7 9 . 8 2 7 9 . 8 2 7 9 . 8 2 7 9 . 8

CAPITAL

REVENUE 
FUND SOURCE: •k

FUNDING: (Thousands o f Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER G F / P R  

FUND SOURCE: 1 0 0 7 284. 8 2 7 9 . 8 2 7 9 . 8 2 7 9 . 8 • 2 7 9 . 8 2 7 9 . 8

TOTAL 2 8 4 . 8 279. 8 279. 8 2 7 9 . 8 2 7 9 . 8 2 7 9 . 8

POSITIONS:
FULL-TIME 4 . 0 4.0 4. 0 4 . 0 4 .0 4 .0

PART-TIME 2.0 2.0 2.0 2 .0 2.0 2.0

TEMPORARY 0.0 0.0 0 . 0 0. 0 0 . 0  . 0.0

Estimate o f current year impact: - f) -
ANALYSIS: (Attach a soparate page if necessary.)
* S e e  a t t a c h m e n t  f o r  e s t i m a t e d  t a x  r e v e n u e s .  D N R  w o u l d  t a k e  in a n  estinu 

$ 4 5 0 , 0 0 0  in a d d i t i o n a l  r e c o r d i n g  f e e s  u n d e r  t h i s  bill.

ted

Prepored By: P i n d v  W i l k i n s o n
Division: M a n a g e m e n t  a n d  A d m i n i s t r a t i o n

4 6 5 - 5 4 7 5

Approved by Commissioner:
Agency: ^^^[a^u^raJL^^Res^ou^c^e^

D(attribution (by prapafar): Log. Fin., lagialative Sponaor. Raqu*attx\ O M B / D 8 R .  Gov. Lagia. 01c., &  Impacted Agancydaa).

R a v  10/7/81 P*0*. of



FISCAL NOTE CSHB 522 (C§RA)
4 /14/92

This bill would change the procedures for the recording of 
conveyance documents in the Recorder's/UCC Section, Commissioner's 
Office, Department of Natural Resources.

EFFECTS OF ENACTMENT ON RECORDER'S/UCC SECTION:

Sec. 43.33.010. TAX IMPOSED. This bill imposes an excise tax upon 
each conveyance of real property at the rate of 1% of the selling 
price of the real property.

Sec. 43.33.020. TAX CONSTITUTES LIEN. The Department of Revenue 
would assess and collect delinquent state conveyance taxes, 
penalties and interest.

Sec. 43.33.040. EVIDENCE OF PAYMENT. The excise tax will be 
collected by the recorder's office in which the real property being 
conveyed is located. According to this section of the bill, a 
receipt will be issued by the recorder for the payment of the tax, 
and is evidence of the satisfaction of the lien of the tax, and may 
be recorded in a manner prescribed for recording satisfactions of 
mortgages. The statewide total of all deeds and sales contracts 
for calendar year 1991 was 28,356 documents. This figure does not 
include leases with option to purchase, or notices of interest in 
real property. Currently, the recording and receipting time for a 
conveyance averages 5 to 10 minutes. With the state excise tax, 
the time to record the tax affidavit (Sec. 43.33.050) and the 
conveyance concurrently, will increase the recording time by 
another 15 minutes. At an estimated 30,000 conveyances, the total 
time for recording and receipting will increase by 7,500 hours. 
This will create the need for an additional 4 full time recorder 
positions.

Sec. 43.33.070. DISTRIBUTION OF REVENUE. Costs to load data on to 
the table file will be an initial $1 2 0 0 , and $ 2 0 0 0 a year to 
generate checks to the municipalities for one or both taxes.

Sec. 29.45.750. REAL ESTATE CONVEYANCE TAX AUTHORIZED. A unified 
municipality and a first or second class borough may impose an 
excise tax of up to 1% to be collected by the recorder in the 
recording district where the real property is being conveyed. With 
a state and municipal/borough tax, the time to record and receipt 
the taxes will increase the recording time for a conveyance by 20 
minutes. At an estimated 30,000 conveyances, the total time for 
recording and receipting will increase for the year by 1 2 , 5 0 0  
hours. This will create the need for an additional 7 full time

l



positions.

i n c r e a s e d  REVENUE; Additional recording revenue will result from 
this bill. With the state tax affidavit recorded as a separate 
document, ar extra $15 per affidavit will be generated. At an 
estimated 30,000 conveyance documents, the increased revenue would 
be 450.0.

Personal Services (100) 240.8

Recorder II (0339) 10F Bethel 19.9 (4 m o . )
Recorder II (0333) 10J Nome 2 0 . 0 (4 m o . )
Recorder II (0364) 10E Sitka 15.0 (4 m o . )
Recorder II (0329) 10B Ketchikan 19.7 (6 m o . )

Recorder I 8A Anchorage 32.8
Recorder I 3 A Fairbanks 33.9
Recorder I 8A Fairbanks 33.9
Recorder I Part time 8A Kenai 16.4
Recorder I Part time 8A Ketchikan 16.4
Recorder I 8A Palmer 32.8
* Note: The above staff additions do not include impact 
to the 3 Court System maintained offices. These offices 
are located in Chitina, Valdez and Seward.

Travel (200) 15.0

Travel is needed for Regional Ma n a g e r ' s  to travel to 
satellite offices for training in new procedures. Travel 
for public meetings to be held in all locations.

Contractual (300) 20.0

Courier services in Anchorage and Fairbanks only for 
transportation of bank deposits. 5.0

Chargeback costs incurred to prod u c e  monthly 
reports to municipalities. 1 0 . 0

One time expenditure of 5.0 for programming time 
to modify current Revenue and B i l ling System.

5.0



Commodities (400)
State tax stamps

9 . 0

State excise stamps will have to be printed in different 
values to equal the amount of the tax paid. If 
municipal/borough taxes are imposed, stamps for these 
taxes will also have to be printed. A mechanical hand 
stamp could be procured to take the place of regular 
stam p s .

TOTAL 284.8

N O T E S :
1. State tax, Sec. 43.33.040 will require additional recorder

positions. The following Recorder II's will be reinstated to 
full time from part time positions:
Bethel, Range 10F 
Nome, Range 10J 
Sitka, Range 10E 
Ketchikan, Range 10B
The following offices will need one full time Recorder I: 
Fairbanks, Range 8A 
Anchorage, Range 8A

Formula for figuring extra positions: 30,000 documents X 15 
minutes extra time = 450,000 minutes. 450,000 minutes divided 
by 60 minutec =  7,500 hours. 7,500 hours divided by 7.5 =
1,000 days. 1,000 days divided by 250 working days = 4

Municipal/borough tax, Sec. 29.45.750 will require an 
additional 3 Recorder positions together w i t h  the 4 positions 
needed for the state tax. The following offices will need 
one full time Recorder I positions:

Palmer, Range 8A 
Fairbanks, Ra n g e  8A 
Kenai, Range 8A, Part time 
Ketchikan, Ra n g e  8A, Part time

Formula for figuring extra positions: 30,000 documents X 25 
minutes = 750,000. 750,000 divided by 60 minutes = 12.500
hours. 12,500 hours divided by 7.5 hours = 1,667 days. 1,667 
working days divided by 250 working days =  7 employees.

3



FISCAL NO T E

___________1-Apr-92

STATE OF ALASKA
1992 LEGISLATIVE SESSION BELL NO. H B  52?

Revision Date: 

Title:

Natural Rev urces
Real Estate Conveyance Tax

Department Affected: ____________
BRU: Management & Administration
Components: Recorder's Office

Sponsor:

Requestor

Representative Koponen
House Community & Regional Affairs COMPONENT SERIAL NO. 802

OPERATING FY93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 307.3 240.8 240.8 240.8 240.8 240.8

TRAVEL 15.0 15.0 15.0 15.0 15.0 15.0

CONTRACTUAL 5.0 5.0 5.0 5.0 5.0 5.0

SUPPLIES 9.0 9.0 9.0 9.0 9.0 9.0
EQUIPMENT

LAND&STRUCTURES
GRANTS,CLAIMS

MISCELLANEOUS
TOTAL OPERATING 336.3 269.8 269.8 269.8 269.8 269.8

CAPITAL * 3.000.0

REVENUE 
Funding Source:

FUNDING:____ (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS
OTHER GF/PR 
Funding Source: 1007 3.336.3 269.8 269.8 269.8 269.8 269.8

TOTAL 3.336.3 269.8 269.8 269.8 269.8 269.8

POSITIONS:
FULL-TIME 4.0 4.0 4.0 4.0 4.0 4.0

PART-TIME 2.0 2.0 2.0 2.0 2.0 2.0
TEMPORARY 1.0

Estimate of Current year impact:

ANALYSIS: (Attach a separate page if necessary)

* Revolving Loan Fund for Appraisal. 
See Attached

Prepared by: 
, Division:

Cindv Wilkinson
Manaeemcnt and Administration

Phone: 
Date:

Approved by Commissioner___________Harold C. Heinze
Agency: Department of Natural Resources__________

n̂ Date:

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor. OMB.
&  Impacted Agency(ies).

R E V  10/91

465-3425
1-Apr-92

1-Apr-92

Page 1 of r



FISCAL NOTE HB 522

This bill would change the procedures for the recording of 
conveyance documents in the R e c o r d e r 's/UCC Section, Commissioner's 
Office, Department of Natural Resources.

EFFECTS OF ENACTMENT ON RECORDER'S/UCC SECTION:

Sec. 43.33.010. TAX IMPOSED. This bill imposes an excise tax upon 
each conveyance of real property at the rate of 1% of the selling 
price of the real property.

Sec. 43.33.020. TAX CONSTITUTES LIEN. Interest and penalties would 
have to be figured by someone other than the Recorder's office for 
collection.

Sec. 43.33.040. EVIDENCE OF PAYMENT. The excise tax will be 
collected by the recorder's office in which the real property being 
conveyed is located. According to this section of the bill, a 
receipt will be issued by the recorder for the payment of the tax, 
and is evidence of the satisfaction of the lien of the tax, and may 
be recorded in a manner prescribed for recording satisfactions of 
mortgages. The statewide total of all d ’.eds and sales contracts 
for calendar year 1991 was 28,356 documents. This figure does not 
include leases with option to purchase, or notices of interest in 
real property. Currently, the recording and receipting time for a 
conveyance averages 5 to 10 minutes. With the state excise tax, 
the time to record the tax affidavit (Sec. 43.33.050) and the 
conveyance concurrently, will increase the recording time by 
another 15 minutes. At an estimated 30,000 conveyances, the total 
time for recording and receipting will increase by 7,500 hours. 
This will create the need for an additional 4 full time recorder 
positions.

Sec. 43.33.060. DETERMINING SELLING PRICE. The Department of 
Natural Resources will be responsible for writing regulations to 
determine the selling price of real property. This will require a 
Certified Public Accountant position at a Range 20 for one year.

Sec. 43.33. 070. DISTRIBUTION OF REVENUE. Costs to load data cn to 
the table file will be an initial $1 2 0 0 , and $ 2 0 0 0 a year to 
generate checks to the municipalities for one or both taxes.

l



S e c . 29.45.750. REAL ESTATE CONVEYANCE TAX AUTHORIZED. A unified 
municipality and a first or second class borough may impose an 
excise tax of up to 1% to be collected by the recorder in the 
recording district where the real property is being conveyed. With 
a state and municipal/borough tax, the time to record and receipt 
the taxes will increase the recording time for a conveyance by 20 
minutes. At an estimated 30,000 conveyances, the total time for 
recording and receipting will increase for the year by 12,500 
hours. This will create the need for an additional 7 full time 
positions.

Increased revenue: There will be an increase in revenue in the
recording fees created by this bill. With the state tax affidavit 
recorded as a separate document from the conveyance, an extra $15 
per affidavit will be generated. At an estimated 30,000 conveyance 
documents, the increased revenue would be $450,000.

Personal Services (100) $307. 3

Auditor (CPA) 20A Anchorage 66.5 (1 year
only)

Recorder II (0339) 10F Bethel 19.9 (4 m o . )
Recorder II (0333) 10 J Nome 2 0 . 0 (4 m o . )
Recorder II (0364) 10E Sitka 15.0 (4 m o . )
Recorder II (0329) 10B Ketchikan 19.7 (6 m o . )

Recorder I 8A Anchorage 32.8
Recorder I 8A Fairbanks 33.9
Recorder I 8A Fairbanks 33.9
Recorder I Part time 8A Kenai 16.4
Recorder I Part time 8A Ketchikan 16.4
Recorder I 8A Palmer 32.8

A  Certified Public Accountant position, Range 20, will 
need funding for one year. This position will write the 
regulations needed under Sec. 43.33.060.

2



Travel (200) 15. 0

Travel is needed for Regional Manager's to travel to 
satellite offices for training in new procedures. Travel 
for public meetings to be held in all locations. CPA 
travel to unified municipalities and first/second class 
boroughs during the regulation writing process.

Contractual (300) 5.0

Courier services in Anchorage and Fairbanks only for 
transportatic.i of bank deposits.

Commodities (400) 9.0
State tax stamps

State excise stamps will have to be printed in different 
values to equal the amount of the tax paid. If 
municipal/borough taxes are imposed, stamps for these 
taxes will also have to be printed. A mechanical hand 
stamp could be procured to take the place of regular 
stamps.

A 3,000.000 revolving loan fund will be established for 
appraisal fees. These fees will be reimbursed to the 
recorder at the time the excise tax is paid.

N O T E S :
1. State tax, Sec. 43.33.040 will require additional recorder

positions. The following Recorder II's will be reinstated to 
full time from part time positions:
Bethel, Range 10F 
Nome, Range 10J 
Sitka, Range 10E 
Ketchikan, Range 10B
The following offices will need one full time Recorder I: 
Fairbanks, Range 8A 
Anchorage, Range 8A

Capital
Revolving loan fund 3,000.0

TOTAL $3,336.3

3



Formula for figuring extra positions: 30,000 documents X 15 
minutes extra time = 450,000 minutes. 450,000 minutes divided 
by 60 minutes = 7,500 hours. 7,500 hours divided by 7.5 =
1,000 days. 1,000 days divided by 250 working days = 4

Municipal/borough tax, Sec. 29.45.750 will require an 
additional 3 Recorder positions together with the 4 positions 
needed for the state tax. The following offices will need 
one full time Recorder I positions:

Anchorage, Range 8A 
Fairbanks, Range 8A

Palmer, Range 8A 
Fairbanks, Range 8A 
Kenai, Range 8A, Part time 
Ketchikan, Range 8A, Part time

Formula for figuring extra positions: 30,000 documents X 25 
minutes = 750,000. 750,000 divided by 60 minutes = 12,500
hours. 12,500 hours divided by 7.5 hours = 1,667 days. 1,667 
working days divided by 250 working days = 7 employees.
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(907) 465-4992

House District 21 119 N. Cushman, Suite 207 
Fairbanks, Alaska 99701 

(907) 456-8172

SPONSOR STATEMENT

House Bill 522

"An Act imposing a real estate conveyance tax; providing for 
sharing with municipalities of a portion of the revenue obtained 

from the tax; authorizing certain municipalities to levy and 
collect a real estate conveyance tax; amending the formal 
requisites of recording a conveyance; and providing for

an effective date."

Whether or not the Alaska Legislature reduces the state operating 
budget for the coming fiscal year, Alaskans will face the 
continuing dilemma resulting from declining oil revenues coupled 
with stable or increasing demands for government services. We must 
consider new measures to accrue revenue to the state, including 
taxes. Taxes should be simple, fair, stable from year to year and 
relatively inexpensive to administer. It is desirable to implement 
an array of broad-based taxes set at low rates rather than to 
unduly burden any particular class of taxpayers.

From 1984 to 1990, Alaska experienced a 51% ir.cr'ease in local 
government tax rates as a percentage of personal income, due to 
reductions in state support. Thus, Alaska jumped from 22nd in the 
nation in local government tax rates to 4th in state-by-state 
ranking. In 1990, property taxes constituted 86.1% of all local 
taxes, with sales taxes comprising 12.7% and others (fish, personal 
property, etc.) making up the remaining 1 .2%. clearly, property 
owners are shouldering an unfair portion of Alaska's tax burden.

HB 522 is essentially a sales tax on a specific item: real estate. 
It is not a tax on home or property ownership; it taxes 
transactions only. It is a tax on real estate sales and, 
especially, on real estate speculation. To simplify
administration and enforce it at least cost, the tax would be 
collected by the state; after deducting administrative costs, 
revenues would be. shared equally with affected municipalities.

House Bill 522 is a dual-purpose bill. On the one hand, it is a 
shared source of revenue for municipalities and the state. It also 
provides real time information on the actual market value of real 
property, thus simplifying the task of local municipal assessors 
and of the Alaska Department of Community and Regional Affairs, 
allowing for real savings in administrative costs and greater



accuracy in calculations for educational funding and other state 
and federal support programs based on local resources. It also 
provides potential purchasers of real property necessary 
information on current market values.

This tax is used in all English-speaking countries, being based in 
English common law concerning property rights. All but nine U.S. 
states use this tax, at rates ranging from 2% in Delaware to .01% 
in Colorado. Five states, including Washington and Oregon, have 
turned collection of the tax over to county and local governments. 
The state of Vermont, to control land speculation, has implemented 
a sliding scale adjusted by both the property value (1.25% on 
values over $100,000.00, down to 0.5% for properties of lesser 
value) and the length of time elapsed from last sale (nominal for 
property held 20 years, prohibitive for sale in first year).
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