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s k i  l i f t  . . .  we had  a c o u p le  o f  s ig n s  p o s te d  
t h e r e  th o y  w o u ld  hav e  t o  g o  hy i n  o r d e r  t o  g e t  
t o  th e  s k i  l i f t  a nd  a c t u a l l y  lo a d  on th e  l i f t .

A lth o u g h  no " t r a i l "  s ig n s  w ere  p o s te d ,  S a lm o n b e rry  R id g e

i s  j u s t  one  s m a l l  ope n  h i l l ;  t h e r e  a r e  no r e a l ,  d e s ig n a te d  t r a i l s

a s  s u c h .  A f t e r  s k i e r s  g e t  o f f  o f  t h o  l i f t ,  th e y  have th e  o p t io n

o f  g o in g  t o  th e  r i g h t  o r  g o in g  t o  th e  l e f t ,  s k i i n g  e a ch  r e s p e c t iv e

s id e  o f  t h e  h i l l .  W h i le  o t h e r s ,  i n c l u d i n g  H iib s c h m a n , s a id  t h a t

th e y  saw no  s ig n s ,  t h e  j u r y  fo u n d  t h a t  s u c h  s ig n s  w ere p o s t e d .

J o h n  W i la n d , th e  m o u n ta in  m anager when S a lm o n b e rry  R id g e  o p e m d ,

t e s t i f i e d  t h a t  s ig n s  w ere  p o s te d  i n  e a ch  o f  th e  o u th o u s e s , g o in g

i n t o  th e  w a n n in g  h u t ,  o n  t h o  l i f t  s h a c k ,  and a t  th e  t o p  o f  t h e  l i f t

s h a c k .  T h e r e s a  Day was s k i i n g  on th e  d a y  o f  H i ib s c h m a n 's  i n j u r y

a nd  r e c a l l s  s e e in g  s ig n s  p o s t e d  i n  t h e  o u th o u s e  and  i n  th e  s k i  to w

a r e a .  A a ro n  K e l l y ,  who a l s o  was s k i i n g  w it h  H i ib s c h m a n , saw t h e

s ig n s  p o s te d  o n  th e  i n s id e  o f  t h e  o u th o u s e  and  on  t h e  f r o n t  o f  th e

w arm ing  h u t .  T h e r e f o r e ,  we a f f i r m  th e  s u p e r io r  c o u r t ' s  r u l i n g  t h a t

g e n u in e  i s s u e s  o f  m a t e r ia l  f a c t  e x i s t e d  a s  t o  w h e th e r  r e q u i s i t e

s ig n s  were p o s te d  a t  p r o m in e n t  l o c a t i o n s  i n  t h e  s k i  a r e a . x8

V . D ID  THE SUPERIOR COURT ABUSE I T S  D ISC R ET IO N  IN  GRANTING THE 
PROTECTIVE ORDER RELATING TO H IIB SC H M A N 'S  PR IO R  DWI CONVICTION 
AND/OR PR IO R  DRINKING EXPERIEN CE?

T h e  s u p e r io r  c o u r t  p r o h i b i t e d  th e  C i t y  fro m  d i s c o v e r in g  

o r  u s in g  e v id e n c e  r e l a t i n g  t o  H i ib s c h m a n 's  p r i o r  D r iv in g  W h ile

1 8 . O u r r e s o l u t i o n  o f  t h e  m e r i t s  o f  t h i s  is s u e  makes i t  
u n n e c e s s a ry  t o  d i s c u s s  t h e  C i t y ' s  a rg u m e n t t h a t  t h e  is s u e  i s  
im p r o p e r ly  b e f o r e  t h e  c o u r t .
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I n t o x i c a t e d  (D W I) c o n v i c t i o n  a nd  p r i o r  d r i n k in g  e x p e r ie n c e  p u r s u a n t  

to  E v id e n c e  R u le  4 0 2 19 and  4 0 3 . 20

We r e v e r s e  a t r i a l  c o u r t ' s  d e c i s i o n  o». th o  a d m is s io n  o f  

e v id e n c e  o n ly  f o r  an  a b u se  o f  d i s c r e t i o n .  A tk in s o n  v .  S t a t e . G i l  

P . 2 d 5 2 0 , 5 3 2  (A la s k a ) ,  c e r t , d e n i f d  4 4 9  U . S .  8 7 C ( 1 9 0 0 ) .  T h e  C i t y  

b e l ie v e s  t h a t  s u c h  an abu se  o c c u r r e d ;  i t  a rg u e s  t h a t  t h e  p r o b a t iv e  

v a lu e  o f  th e  e v id e n c e  f a r  e x ce e d s  i t s  p r e j u d i c i a l  e f f e c t .  T h e  C i t y  

in t e n d s  t o  u s e  th e  e v id e n c e  t o  e s t a b l i s h  t h a t  H iib s c h m a n  a n d  h e r  

m o th e r knew o f  th e  a d v e rs e  e f f e c t s  th e  a l c o h o l  had on  H i ib s c h m a n 's  

f u n c t i o n i n g .  Th e  c i t y  c la im s  t h e  e v id e n c e  show s H i ib s c h m a n 's  la c k  

o f  ju d g m e n t on t h e  d a y  o f  t h e  a c c i d e n t ,  a s  w e l l  a s  h e r  m o t h e r 's  own 

n e g l ig e n c e  i n  p e r m i t t in g  H iib s c h m a n  t o  d r i n k  a l c o h o l .  I t  a l s o  

show s H i ib s c h m a n 's  t o le r a n c e  l e v e l  f o r  a l c o h o l . 21

1 9 . E v id e n c e  r u l e  4 0 2  s t a t e s ,

A l l  r e le v a n t  e v id e n c e  i s  a d m is s ib le ,  e x c e p t  a s  
o th e r w is e  p r o v id e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  
U n i t e d  S t a t e s  o r  o f  t h i s  s t a t e ,  b y  e n a c tm e n ts  
o f  th e  A la s k a  L e g i s l a t u r e ,  by  t h e s e  r u l e s ,  o r  
b y  o t h e r  r u l e s  a d o p te d  by the. A la s k a  Suprem e 
C o u r t .  E v id e n c e  w h ic h  i s  n o t  r e le v a n t  i s  n o t  
a d m is s ib le .

2 0 . E v id e n c e  R u le  4 0 3  s t a t e s ,

A lth o u g h  r e le v a n t ,  e v id e n c e  may be  e x c lu d e d  i f  
i t s  p r o b a t iv e  v a lu e  i s  o u tw e ig h e d  by t h e  
d a n g e r  o f  u n f a i r  p r e j u d i c e ,  c o n f u s io n  o f  t h e  
i s s u e s ,  o r  m is le a d in g  t h e  j u r y ,  o r  b y  
c o n s id e r a t io n s  o f  u n d u e  d e la y ,  w a s te  o f  t im e ,  
o r  n e e d le s s  p r e s e n t a t io n  o f  c u m u la t iv e  
e v id e n c e .

2 1 . H i ib s c h m a n  was a r r e s t e d  i n  D ecem ber 1 9 8 5  f o r  D W I. She  
e n te r e d  a p le a  o f  n o  c o n t e s t ,  r e c e i v i n g  a s e n te n c e  o f  a  $ 2 5 0  f i n e ,  
72  h o u r s  i n  j a i l ,  a nd  a l c o h o l  s c r e e n in g .  Sh e  c la im e d  t h a t  th e

( c o n t i n u e d . . . )
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We h o ld  t h a t  th e  s u p e r io r  c o u r t  d id  n o t  abu se  i t s  

d i s c r e t i o n  i n  i s s u i n g  th e  p r o t e c t i v e  o r d e r .  W h ile  th e  C i t y  a rg u e s  

t h a t  th e  c o u r t ' s  c i t a t i o n  t o  R u le s  4 0 2  and 4 0 3  i n d i c a t e s  t h a t  t h i  

c o u r t  fo u n d  " th e  e v id e n c e  r e le v a n t  u n d e r  4 0 2 , b u t  n o n e th e le s s  

e x c lu d e d  i t  u n d e r  R u le  4 0 3 . . . . " ,  t h e  s p a rs e  r e fe r e n c e  by  th e  

s u p e r io r  c o u r t  d o e s  n o t  c o n c l u s i v e l y  s u p p o r -  th e  C i t y ' s  

i n t e r p r e t a t i o n .  T h e  c o u r t  a l s o  may have f o u n i  th e  e v id e n c e  

i r r e l e v a n t  u n d e r  E v id e n c e  R u le  4 0 2 .

We c o n c lu d e  t h a t  th e  e v id e n c e  doe s  have m a r g in a l 

r e le v a n c e .  H iib s ch m a n  a d m its  k no w le d g e  a b o u t th e  e f f e c t s  o f  

a l c o h o l .  S h e  h a s  ta k e n  Freshm an H e a l th  i n  s c h o o l  where sh e  le a r n e d  

a b o u t  t h e  am ount o f  a l c o h o l  t h a t  im p a ir s  o n e 's  ju d g m e n t. W h ile  

H iib s ch m a n  c la im s  sh e  d i d  n o t  d r i n k  e no u gh  t o  im p a ir  h e r  ju d g m e n t, 

th e  e x c lu d e d  e v id e n c e  i s  o n ly  s l i g h t l y  r e le v a n t  t o  t h i s  p o i n t .  I n  

D y e r  v .  S t a t e , t h e  c o u r t  o f  a p p e a ls  s a i d  t h a t  e v id e n ce  u se d  t o  

im pe a ch  a w itn e s s  by  sh o w in g  t h a t  h e  was an  a l c o h o l i c  a t  th e  t im e  

o f  th e  i n c i d e n t  a b o u t  w h ic h  h e  was t e s t i f y i n g  "was o n ly  

t a n g e n t i a l l y  p r o b a t iv e  o f  how m uch a l c o h o l  h e  a c t u a l l y  d ra n k  t h a t  

p a r t i c u l a r  n i g h t . "  6 6 6  P . 2 d  4 3 8 ,  4 5 1  (A la s k a  A p p . 1 9 8 3 ) .

imxmuouMftiMinUimwmuuiJWisumJ M o re o v e r , o t h e r  e v id e n c e  e x i s t s  w h ic h  s u g g e s ts  H i ib s c h m a n 's

c o n s u m p tio n  a nd  im p a irm e n t . T h e  a v a i l a b i l i t y  o f  a l t e r n a t i v e

2 1 .  ( . . . c o n t i n u e d )  
e x p e r ie n c e  made h e r  v e r y  c a r e f u l  a b o u t  d r i n k in g .  T h e  i n c i d e n t  
in v o lv e d  d r i n k in g  some o f  h e r  g r a n d f a t h e r 's  b e e r  a nd  p u t t i n g  h e r  
m o th e r 's  t r u c k  i n t o  a d i t c h .  She  a l l e g e s  t h e  t r u c k  ended  up  i n  th e  
d i t c h  n o t  b e ca u s e  o f  h e r  a l c o h o l  c o n s u m p t io n , b u t  b e ca u s e  th e  
s t r e e t  had  a b o u t  f o u r  in c h e s  o f  g la r e  i c e  on  i t .  When sh e  to u c h e d  
t h e  b ra k e s  t o  s t o p  a t  th e  s t o p  s i g n ,  t h e  t r u c k  s l i d  i n t o  t h e  d i t c h .  
Sh e  r e c o g n iz e s  t h a t  h e r  ju d g m e n t was im p a ir e d .
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e v id e n c e  g o e s  t o  t h e  p r o b a t iv e n e s s  o f  th e  e v id e n c e  i n  d i s p u t e .  

F i n a l l y ,  t h i s  in f o r m a t io n  i s  n o t  r e le v a n t  to  t h e  c o m p a r a t iv e  

n e g l ig e n c e  o f  H i ib s c h m a n 's  m o th e r , f o r  sh e  d id  n o t  g iv e  H iib s ch m a n  

a l c o h o l  on  th e  d ay  i n  q u e s t io n .

T h e  c a s e s  c i t e d  by  th e  C i t y  a re  u n h e lp f u l .  T h i s  ty p e  o f  

r e le v a n c e  q u e s t io n ,  r e q u i r i n g  t h e  b a la n c in g  o f  p r e ju d i c e  and 

p r o b a t iv e n e s s ,  i s  a f a c t  s p e c i f i c  in q u i r y .  T h e  p o t e n t i a l  

p r e j u d i c e ,  t h a t  t h e  j u r y  w o u ld  p u n is h  H iib s ch m a n  f o r  h e r  p r i o r  

c o n d u c t ,  may o u tw e ig h  th e  e v id e n c e 's  m a rg in a l r e le v a n c e .  T h e  

s u p e r io r  c o u r t  d id  n o t  a b u se  i t s  d i s c r e t i o n . 22

CONCLUSION

We A F F IR M  i n  p a r t ,  and  R E V E R S E  i n  p a r t ,  a n d  REMAND t h e  

c a s e  f o r  a new t r i a l .

•lywmKrtKWKwfWctofliHMtiMtHiimMip

2 2 . A s t o  t h e  o t h e r  i s s u e s  on  a p p e a l ,  we n e e d  n o t  a d d re s s  
th em . Th e  C i t y  c o n c e d e s  t h a t  e x p e r t  te s t im o n y  i s  n o t  e s s e n t i a l  i f  
t h e  m a tte r  i s  re m a nd e d . A s  t o  H i ib s c h m a n 's  a rg u m e n t t h a t  AS 
0 9 . 6 5 . 1 3 5  v i o l a t e s  e q u a l  p r o t e c t i o n  u n d e r  th e  A la s k a  C o n s t i t u t i o n ,  
o u r  c o n s t r u c t i o n  o f  A S  0 9 . 6 5 . 1 3 5  makes r e s o lu t i o n  o f  t h i s  is s u e  
u n n e c e s s a r y .
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T he  N eed fo r  L e g is l a t io n  o n  t h e  In h e r e n t  R is k s  o f  S k iin g

There  are 1 4  downh il l ski a re a s  in A laska: Eag lecrost n ea r  Jun eau ; 
Sa lm onbe rry  Ridge in Va ldez ; Eyak in Cordova ; tho C o a s t  Guard hill in 
Kodiak ; A lyeska  R e so r t  in G irdwood ; A lpenglow , Arctic V a l le y ,  Hillberg and 
Hilltop in Ancho rage ; C lea ry  Sum m it , Ski Land, R avenw ood  and Birch Hill 
near Fairbanks; and B lack  Rap ids near Delta . In add ition , num e rous  
organizations prepare  and /o r ope ra te  nordic trails: A ncho rage  Nordic Sk i 
Club; Hatche r Pass  Sk i Lodge ; Chena Hot Springs Reso rt ;  e tc .

There are m a n y  inherent risks in any sport, and skiing is no exception. Ski 
area operators sell access to a winter alpine or nordic environment -  not to 
perfectly manicured, danger-free slopes or trails. This environment includes 
all manner of risks: weather, slopes, forest growth and debris, s n o w  
conditions, lift towers, hydrants, etc. All competent skiers recognize that 
ski area operators and track setters can not modify even a small portion of 
this environment. There is no w a y  to make skiing "safe" -  individual skiers 
must have personal responsibility for their participation in the sport.

Since 1980, Alaska has had a statute relieving ski area operators of liability 
for injuries or property damage which arise from the inherent risks of skiing. 
The purpose of this statute w a s  to recognize that ski area operators could 
not eliminate these risks, and to ensure that ski areas could obtain insurance 
and remain open for the skiing public. The law has been very important in 
allowing operators to obtain insurance, and to continue to provide skiers the 
opportunity to enjoy their favorite winter outdoor recreation. A n  effective 
law will continue to be important in providing the legal climate necessary to 
develop winter tourism facilities in Alaska.

In December of 1991, the Alaska Supreme Court interpreted the statute as 
not preventing suits by injured skiers claiming the operator had failed to 
make the slopes or trails "safe" for patrons. As a result of the court's 
interpretation, voluntary safety efforts can result in greater risk of liability 
than leaving natural hazards impjace! This ruling defeats the purpose of the 
statute, and leaves operators and skiers in substantial danger that Alaska ski 
areas will not be able to obtain insurance at reasonable rates. Assuming ski 
areas can still operate, ticket prices will have to increase substantially to 

cover the increased insurance premiums.

T w o  bills have been introduced in the Alaska Legislature in an effort to 
partially re-establish the responsibility of all skiers for their o w n  safety. This 
legislation requires the operator to post signs describing the inherent risks 
of skiing, and modifies the list of inherent risks. The legislation w a s  
introduced as House Bill 491 and Senate Bill 403. It is very important that 
all Alaska skiers contact their legislators to support these bills. W e  have 
only a short time to make the necessary changes. The legislature must 
adopt the n e w  law this spring to be in effect for the 1992-93 ski season.





SE N A TE  BELL NO . 403

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTE iH LEGISLATURE - SECOND SESSION

BY SENATOR KER1TULA

Introdaccd: 2/14/92
Referred: Judiciary

A  BILL 

F O R  A N  A C T  ENTITLED

1 "An Act relating to dvfl liability for skiing accidents; and providing for an effective date."

2 BE IT ENACTED B Y  T H E  LEGISLATURE O F  T H E  STATE O F  ALASKA:

0  * Section 1. PURPOSE. The pwpose of this Act is to revise state law relating to civil liability for.

.4 skiing accidents enacted by ch. 80* SLA 1980,aa interpreted by the Alaska Supreme Court in
5 Hiibschman v. City of Valdez. ~ P-2d • . Op. No. 3783 (Alaska 19911. .

6 * Sec. 2. AS 09.65.135(b) is amended to read:

7 (b) A  ski area operator shall post the following sign in a clearly visible location at the

8 ski area where tramway tickets and ski school lessons are sold, and at the uphill loading

9 point of each tramway (TRAIL SIGNS AT PROMINENT LOCATIONS WITHIN A SKI
10 AREA W H I C H  SHALL INCLUDE A  LIST O F  THE INHERENT RISKS O F  SKIING A N D

11 THE LIMITATION O N  LIABILITY O F  THE SKI A R E A  OPERATOR PROVIDED B Y  THIS

12 SECIIONJ.

13 WARNING
14 Under Alaska law, the rigk of faitury to a person orproperty resulting

SB0403fl . > ' ^  ‘ -1- - .. S B  403
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1 from an_jnherent risk of skiing rests only with the skier A arra
2 operator is not liable to a skier for an injury resulting from an 

inherent risk of skiing. Inherent risks of skiing include changing
4 weather, and snow_CPnditinns, bare soots, rocks, trees, collisions with
5 lift towers or'Other skiers, 'variations or steonness in terrain, or a
6 skier’s failure to ski within ihe skier’s ability.
7 * Sec, 3. AS 09.65.135(c) is amended to rcad:
8 (c) In this section*
9 (I) "inherent risks of skiing" means the danger or conditions that [WHICH) are

10 an integral part of the sport of siding, including [, BUT NOT LIMITED TO,]
11 (A) changing weather conditions;
12 (B) variations or steepness in terrain, whether natural or a result of
13 slope design, including roads, catwalks, rumps, or other terrain modifications:

14 (C) snow (OR ICE] conditions as they exist or may chan fro, including
15 ice, hard pack, powder, wind pack, corn, slush, cut-up snow, and machine-made
16 snow;
17 (D ) surface or subsurface conditions, including [SUCH AS] bare spots,
18 forest growth, [AND] rocks, gtreambeds, trees, other natural objects, and collisions
19W  with natural objects; -,•? ■
10 (E) collisions with tramway [LIFT] towers, sig/is. posts.- fences.
11 enclosures, hydrants, water pipes, other man-made structures, and their components
12 unless the skier is on the tramway [LIFT];
53 (F) collisions with other skiers; [AND]
54 • (G) a skier’s failure to ski within the limits of the skier’s ability; and
55 (H) snow making or grooming operations; • j
56 . (2) ’’injury" means [A] personal injury, death. [OR] property damage, or other
57 loss;-
58 (3) "skier* means a person' in a ski area engaged in die sport or skiing, sliding
59 downhill on snow or ice on skis, a toboggan, a sled, a tube, a ski-bob, a snow-board. or other

* W ̂ / *. • i “ I

10 device for recreation in snow;
H (4) "ski-area" tncans all ski slopes, trails, and other places under the control of

SB 403 -2- 560403a
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1 a ski area operator and administered as a single enterprise in the scare;
2 (3) "ski area operator" means the operator of a ski arcaj
3 ,(6L»tramway" means a device regulated under AS 05.20 that is a rop̂ nw
4 AT f l-P a s s e n g e r , aariaU s u r fa c e , or ski iift.

5 * Sec. 4. APPLICABILITY. AS 09.65.135, as amended by secs. 2 and 3 of this Act, applies to an
6 act or omission that occurs on or after the effective date of this Act
7 * Sec, 5. This Act takes effect immediately under AS 01.10.070(c).
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an income assignment proceeding under this section. 19 1 ch yo &L.A 

1981; a m  §§ 16, 17 ch 59 S L A  1982; a m  § 1 ch 118 S L A  1982)

Effect of Amendment. — The first 
1982 amendment added "and by filing tliat 
statement with the court” at the end of 
subsection (c) and rewrote subsection (e).

The second 1982 nmc. dmcnt, in subsec­
tion (b), substituted "the obligor's" for 
"his” and inserted "obligee or, where the 
order is issued to the" and "or collections 
are being mado through the child support 
enforcement ogency, to that agency."

Editor's notes. — Section 12, chapter 
96, SLA 1981, provides: "AS 09.65.132

added in sec. 1 of this act has Die effect of 
dianging Rulo 77 of the Alaska Rules of 
Civil Procedure by establishing a proce­
dure and time limits for court review of an 
income assignment order which differ 
from those generally applicable in civil 
uctions."

AS 09.35.080, referred to in subsection 
(g), was repealed by 5 14, ch. 62, SLA 
1982. For present exemption provisions, 
see AS 09.38.

See. 09.G5.135. Limitations o n  claims arising fro m  siding, (a) A  

skier m a y  not recover from a ski area operator for iiy'uty resulting from 

an inherent risk of skiing unless the injury occurred w h e n  the ski area 

operator was not providing the information required by (b) of this 
section. * • .

(b) A  ski area operator shall post trail signs at prominent locations 

within a ski area which shall include a list of the inherent risks of 

I skiing and the limitation on liability of the ski area operator provided 
by this section.

340

%

§ 09.70.010 C o d e  o f  C i v i l  P r o c e d u r e § 09.70.010

(c) In this section
(1) “inherent risks -'‘"skiing” means the dangers or conditions which 

are an integral part o e sport of siding, including, but not limited to,

(A) changing weath-Ji conditions;

(B) variations or steepness in terrain;

(C) snow or ice conditions;
(D) surface or subsurface conditions.such as bare spots, forest 

growth, and rocks;
(E) collisions with lift towers, other structures, and their compo­

nents unless the skier is on the lift;

(F) collisions with other skiers; and

(G) a skier’s failure to ski within the limits of the skier’s ability;

(2) “injury” me a n s  a personal injury or property d amage or loss;

(3) “skier” mean s  a person in a ski area engaged in the sport of 

skiing, sliding downhill on snow or ice on skis, a  toboggan, a 6led, a 

tube, a ski-bob, or other device for recreation in snow;

(4) “ski area” me a n s  all ski slopes, trails and other places under the 

control of a ski area operator and administered as a single enterprise 

in the state;
(5) “ski area operator” means the operator of a  ski area. (§ 2 ch 80 

S L A  1980)

m

Cross references. — For required snow 
safety and operation plan, seo AS 
18.60.822; for legislative intent, see § 1,

Section
10. Applicability of title 
20. Short title

ch. 80, SLA 1980, in Temporary and Spe­
cial Acts. , , 0 I •

VC«. <4-5 OSflOO. O t O -  . \ 

Chapter 70. General Provisions. \2ddcVS.Oio
S e c tio n

Sec. 09.70.010. Applicability of title. This title governs all pro­

ceedings in actions brought after January' 1. 1963, and all further 
— in  a rt in n e  t!w»n nivndincr. exceot to the extent that, in the
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SEVENTEENTH LEGISLATURE - SECOND SESSION
BY T H K  HOUSE STATE A FFA IRS CO M M ITTEE  

Introduced: 2/18/92
Referred:. Labor & Commerce, Judiciary

“ A BILL

FOR AN ACT ENTITLED
%

1 "An Act relating to civil liability for skiing accidents; and providing for an effective date."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

£  3 * Section L PURPOSE, The purpose of this Act is to revise state law relating to civil liability for
4 skiing accidents enacted by Ch. 80, SLA 1980, as interpreted by the Alaska Suprem e C ourt in

5 Hiibschman v. City of Valdez, P.2d , Op. No, 3783 (Alaska 1991).
6 * Sec, 2, AS 09.65.135(b) is amended to read:
7 (b) A ski area operator shall post the following sign in a clearly visible location at the
8 ski area where tramway tickets and ski school lessons are sold, and at the unhlll loading

9 noint of each tramway (TRAIL SIGNS AT PROMINENT LOCATIONS WITHIN A SKI
10 AREA WHICH SHALL INCLUDE A LIST OF THE INHERENT RISKS OF SKIING AND
11 THE LIMITATION ON LIABILITY OF THE SKI AREA OPERATOR PROVIDED BY THIS
12 SECTION].
13 WARNING
14 Under Alaska law, the risk of iniuryto a person or property resulting
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1 * from an Inherent risk of skiing reds only with the skier, A ski area
2 o p e ra to r  is not liable to  a sk ie r for an  in lu ry  resu lting  fh>m an

3 inherent risk of skiing. Inherent risks of skiing include changing
^  4 weather and snow CQnd»tions._bare snots, rocks, trees, collisions with

5 lift towers or other skiers, variations or steepness in terrain, or n
6 skier’s failure to ski within the skier's ability.
7 * Sec. 3. AS 09.65.135(c) is amended to read:
8 (c) In this section* i

9 (1) "inherent risks of skiing" means the danger or conditions that [WHICH] are
10 an integral pan of the sport of siding, including [, BUT NOT LIMITED TOJ
11 (A) changing weather condidons;
1 2  (B) variations or steepness in terrain, whether natural or a result of
13 • slope design, including roads, catwalks, jumps, or other terrain modifications:
14 (C) snow [OR ICE] conditions as thev exist or may change, including
15 ice, hard pack, powder, wind pack, com, slush, cut-up snow, and machine-made
16 snow;
17 (D) surface or subsurface conditions, including [SUCH AS] bare spots,
18 forest growth. [AND] rocks, streamheds. trees, other natural objects, and collisions
19 with natural objects;

0 2 0  (E) collisions with tramway [LEFT] towers, signs, posts, fences,
21 enclosures, hydrants, water pipea, other man-made structures, and their components
22 unless the skier is on the tramway [LIFT];
23 (F) collisions with other skiers: [AND]
24 (G) a skier’s failure to ski within the limits of the skier’s ability; and
25 <H) snow making or grooming operations; ■,

26 : (2) "injury" means [A] personal injury, death, [OR] property damage* or other
27 loss;
28 . (3) "skier" means a person in a ski area engaged in the sport of skiing, sliding
29 oownhill on snow or ice on skis, a toboggan, a sled, a tube, a ski-bob, a snow-board, or other
30 device for recreation in snow;
31 (4) "ski area" means all ski slopes, trails* and other places undev the control of

HB 491 -2-
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1 a ski area operator and administered as a single enterprise in the state;
2 (5) "ski iirea operator" means the operator of a ski areaj
3 (6) " tra m w a y "  m eans a  device regu lated  under AS 05.20 th a t fa a  rp pe’tow
4 or a.passenger, aerial, surface, or ski lift.
5 * Sec. 4. APPLICABILITY. AS 09.65.135, as amended by secs. 2 and 3 of this Act, applies to an
6 act or omission that occurs on or after the effective date of this Act.
7 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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WEST’S COLORADO REVISED STATUTES 
ANNOTATED 

COPR. WEST 1991 No Claim to Orig. GovL Works 
TITLE 33. WILDLIFE AND PARKS AND 

OUTDOOR RECREATION
RECREATIONAL AREAS AND SKI SAFETY
ARTICLE 44. SKI SAFETY AND LIABILITY

§ 33-44-101. Short title

This article shall be known and may be cited as the 
"Ski Safety Act of 1979".

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § I.)

§ 33-44-102. Legislative declaration

The general assembly hereby finds and declares that it 
is in the interest of the state of Colorado to establish 
reasonable safety standards for the operation o f ski areas 
and for the skiers using them. Realizing the dangers that 
inhere in the sport o f skiing, rep°rdless o f any and all 
reasonable safety measures which can be employed, the 
purpose of this article is to supplement the passenger 
tramway safety provisions of part 7 o f article 5 of title 25,
C.R.S.; to further define the legal responsibilities o f ski 
area operators and their agents and employees; to define the 
responsibilities of skiers using such ski areas; and to define 
the rights and liabilities existing between the skier and the 
ski area operator and between skiers.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1.)

§ 33-44-103. Definitions

As used in this article, unless the context otherwise 
requires:

(1) "Base area lift" means any passenger tramway 
which skieis ordinarily use without first using some other 
passenger tramway.

(2) "Competitor" means a skier actually engaged in 
competition or in practice therefor with the permission of 
the ski area operator on any slope or trail or portion thereof 
designated by the ski area operator for the purpose of 
competition.

(3) "Conditions of ordinary visibility* means daylight 
and, where applicable, nighttime in nonprecipitating

weather.
(4) "Passenger" means any person who is lawfully 

using any passenger tramway.
(5) "Passenger tramway" means a device as defined in 

section 25-5-702(4), C.R.S.
(6) “Ski area" means all ski slopes or trails and other 

places under the control of a ski area operator and 
administered as a single enterprise within this state.

(7) "Ski area operator" means “operator" as defined in 
section 25-5-702(3), C.R.S., and any person, partnership, 
corporation, or other commercial entity having operational 
responsibility for any ski areas, including an agency o f this 
state or a political subdivision thereof.

(8) "Skier" means any person using a ski area for the 
purpose of skiing; for the purpose o f sliding downhill on 
snow or ice on skis, a toboggan, a sled, a tube, a ski-bob, 
a snowboard, or any other device; or for the purpose of 
using any of the facilities of the ski area, including but not 
limited to ski slopes and trails.

(9) "Ski slopes or hails" means those areas designated 
by the ski area operator to be used by skiers for any o f the 
purposes enumerated in subsection (8) o f this section. Such 
designation shall be set forth on trail maps, if  provided, and 
designated by signs indicating to the skiing public the intent 
that such areas bo used by skiers for the purpose of skiing. 
Nothing in this subsection (9) or in subsection (8) o f this 
section, however, shall imply that ski slopes o r trails may 
not be restricted for use by persons using skis only or for 
use by persons using any other device described in 
subsection (8) of this section.

(10) "Inherent dangers and risks o f skiing" means those 
dangers or conditions which are an integral part of the spoil 
of 6kiing, including changing weather conditions; snow 
conditions as they exist or may change, such as ice, hard 
pack, powder, packed powder, wind pack, corn, crust, 
slush, cut-up snow, and machine-made snow; surface or 
subsurface conditions such as bare spots, forest growth, 
rocks, stumps, streambeds, and trees, or other natural 
objects, and collisions with such natural objects; impact 
with lift towers, signs, posts, fences or enclosures, 
hydrants, water pipes, other man-made structures and their 
components; variations in steepness o r terrain, whether 
natural or as a result of slope design, snowmaking or 
grooming operations, including but not limited to roads and 
catwalks or other ten tin modifications; collisions with other 
skiers; and the failure of skiers to ski within their own 
abilities. The term "inherent dangers and risks o f skiing* 
does not include the negligence of a ski area operator as set 
forth in section 33-44-104(2). Nothing in this section shall 
be construed to limit the liability of the ski area operator for 
injury caused by the use or operation o f ski lifts.

1990 Main Volume Credit(s)
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1991 Pocket Part Crcdit(s)

(8) amended and (10) added by Laws 1990, S.B.90-80, § 
2, eff. July 1, 1990.

§ 33-44-104. Negligence-civil actions

(1) A violation of any requirement of this article shall, 
to the extent such violation causes injury to any oerson or 
damage to property, constitute negligence on the part of the 
person violating such requirement.

(2) A violation by a ski area operator of any 
requirement of this article or any rule or regulation 
promulgated by the passenger tramway safety board 
pursuant to section 25-5-710(l)(a), C.R.S., shall, to the 
extent such violation causes injury to any person or damage 
to property, constitute negligence on the part of such 
operator.

(3) All nles adopted or amended by the passenger 
tramway safety board on or after July 1, 1979, shall be 
subject to sections 24-4-103(8)(c) and (8)(d) and 
24-34-104(9)(b)(IT), C.R.S.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1; Laws 1980, S.B.109, § 28; 
Laws 1981, S.B.317, § 10.)

§ 33-44-105. Duties of passengers

(1) No passenger shall board a passenger tramway if he 
doeo not have sufficient physical dexterity, ability, and 
knowledge to negotiate or use such facility safely or until 
such passenger has asked for and received information 
sufficient to enable him to use the equipment safely. A 
passenger is required to follow any written or verbal 
instructions that are given to him regarding the use of the 
passenger tramway.

(2) No passenger shall:
(a) Embark upon or disembark from a passenger 

tramway except at a designated area except in the event of 
a stoppage of the passenger tramway (and then only under 
the supervision of the operator) or unless reasonably 
necessary in the event of an emergency to prevent injury to 
the passenger or others;

(b) Throw or expel any object from any passenger 
tramway while riding on such device, except as permitted 
by the operator;

(c) Act, while riding on a passenger tramway, in any

(Laws 1979, S.B.203, § 1.) manner that may interfere with proper or safe operation of 
such passenger tramway;

(d) Engage in any type of conduct that may contribute 
to or cause injury to any person;

(e) Place in an uphill track of a J-bar, T-bar, platter 
pull, rope tow, or any other surface lift any object that 
could cause another skier to fall;

(f) Embark upon a passenger tramway marked as 
closed;

(g) Disobey any instructions posted in accordance with 
this article or any verbal instructions by the ski area 
operator regarding the proper or safe use of a passenger 
tramway unless such verbal instructions are contrary to this 
article or the rules promulgated under it, or contrary to 
posted instructions.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1.)

§ 33-44-106. Duties of operators-signs

(1) Each ski area operator shall maintain a sign system 
with concise, simple, and pertinent information for the 
protection and instruction of passengers. Signs shall be 
prominently placed on each passenger tramway readable in 
conditions of ordinary visibility and, where applicable, 
adequately lighted for nighttime passengers. Signs shall be 
posted as follows:

(a) At or near the loading point of each passenger 
tramway, regardless o f the type, advising that any person 
not familiar with the operation of the device shall ask the 
operator of the device for assistance and instruction;

(b) At the interior of each two-car and multicar 
passenger tramway, showing:

(I) The maximum capacity in pounds of the car and the 
maximum number of passengers allowed;

(II) Instructions for procedures in emergencies.
(c) In a conspicuous place at each loading area of two- 

car and multicar passenger tramways, stating the maximum 
capacity in pounds of the car and the maximum number of 
passengers allowed;

(d) At all chair lifts, stating the following:
(I) “Prepare to Unload', which shall be located not less 

than fifty feet ahead of tne unloading area;
(II) "Keep Sid Tips Up", which shall be located ahead 

of any point where the skis may come in contact with a 
platform or the snow surface;

(III) “Unload Here", which shall bo located at the point 
designated for unloading;

(IV) “Safety Gate*, which shall be located where 
applicable;

Colorado Page 2



(V) "Remove Pole Straps from Wrists", which shall be 
located prominently at each loading area;

(VI) "Check for Loose Clothing and Equipment", 
| which shall be located before the "Prepare to Unload" sign.

(e) At all J-bars, T-bars, platter pulls, rope tows, and 
any other surface lift, stating the following:

,1) "Remove Pole Straps from Wrists", which shall be 
placed at or near the loading area;

(II) "Stay in Tracks", "Unload Here", and "Safety 
Gate", which shall be located where applicable;

(III) "Prepare to Unload", which shall be located not 
less than fifty feet ahead of each unloading area.

(f) Near the boarding area of all J-bars, T-bars, platter 
pulls, rope tows, and any other surface lift, advising 
passengers to check to be certain that clothing, scarves, and 
hair will not become entangled with the lift;

(g) At or near the boarding area of all lifts, regarding 
the requirements of section 33-44-109(6).

(2) Other signs not specified by subsection (1) of this 
section may be posted at the discretion of the ski area 
operator.

(3) The ski area operator, before opening the passenger 
tramway to the public each day, shall inspect such 
passenger tramway for the presence and visibility o f the 
signs required by subsection (I) of this section.

(4) The extent of the responsibility of the ski area 
operator under this section shall be to post and maintain 
such signs as are required by subsection (1) of this section 
in such condition that they may be viewed during conditions 
of ordinary visibility. Evidence that signs required by 
subsection (1) o f this section were present, visible, and 
readable where required at the beginning of the passenger 
tramway operation on any given day raises a presumption 
that all passengers using said devices have seen and 
understood said signs.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1.)

§ 33-44-107. Duties of ski area operators-signs and 
notices required for skiers’ information

(1) Each ski area operator shall maintain a sign and 
marking system as set forth in this section in addition to 
that required by section 33-44-106. All signs required by 
this section shall be maintained so as to be readable and 
recognizable under conditions of ordinary visibility.

(2) A sign shall be placed in such a position as to bo 
recognizable as a sign to skiers proceeding to the uphill 
loading point of each base area lift depicting and explaining 
signs and symbols which the skie; may encounter at the ski

area as follows:
(a) The ski area’s least difficult trails and slopes, 

designated by a green circle and lire word "easiest";
(b) The ski area’s most difficult trails and slopes, 

designated by a black diamond and the words "most 
difficult";

(c) The ski area’s trails and slopes which have a degree 
of difficulty that falls between the green circle and the black 
diamond designation, designated by a blue square and the 
words "more difficult";

(d) Danger areas, designated by a red exclamation 
point inside a yellow triangle with a red band around the 
triangle and the word "Danger* printed beneath the 
emblem. Danger areas do not include areas presenting 
inherent dangers and risks of skiing.

(e) Closed trails or slopes, designated by an octagonal­
shaped sign with a red border around a white interior 
containing a black figure in the shape of a skier with a 
black band running diagonally across the ngn from the 
upper right-hand side to the lower left-hand side and with 
the word "Closed" printed beneath the emblem.

(3) If applicable, a sign shall be placed at or near the 
loading point of each passenger tramway, as follows:

"WARNING: This lift services (most difficult) or
(most difficult and more difficult) or (more
difficult) slopes only."
(4) If  a particular trail or slope or portion of a trail or 

slope is closed to the public by a ski area operator, such 
operator shall place a sign notifying the public o f that fact 
at each identified entrance of each portion of the trail or 
slope involved. Alternatively, such a trail or slope or 
portion thereof may be closed with ropes or fences.

(5) The ski area operator shall place a sign at or near 
the beginning of each trail or slope, which sign shall 
contain the appropriate symbol of the relative degree of 
difficulty of that particular trail or slope as set forth by 
subsection (2) of this section. This requirement shall not 
apply to a slope or trail designated "easiest" which to a 
skier is substantially visible in its entirety under conditions 
of ordinary visibility prior to his beginning to ski the same.

(6) The ski area operator shall mark its ski area 
boundaries in a fashion readily visible to skiers under 
conditions of ordinary visibility. Where the owner of land 
adjoining a ski area closes all or part o f his land and so 
advises the ski area operator, such portions of the boundary 
shall be signed as required by paragraph (e) of subsection
(2) of this section. This requirement shall not apply in 
heavily wooded areas or other nonskiable terrain.

(7) The ski area operator shall mark hydrants, water 
pipes, Rnd all other man- made structures on slopes and 
trails which are not readily visible to skiers under 
conditions of ordinary visibility from a distance of at least 
one hundred feet and shall adequately and appropriately

Colorado Page 3



cover such obstructions with a shock-absorbent material that 
will lessen injuries. Any type of marker shall be sufficient, 
including but not limited to wooden poles, flags, or signs, 
if the marker is visible from a distance of one hundred feet 
and if the marker itself docs not constitute a serious hazard 
to skiers. Variations in steepness or terrain, whether 
natural or as a result of slope design or snowmaking or 
grooming operations, including but not limited to roads and 
catwalks or other terrain modifications, are not man-made 
structures, as that term is used in this article.

(8)(a) Each ski area operator shall post and maintain 
signs which contain the warning notice specified in 
paragraph (c) of this subsection (8). Such signs shall be 
placed in a clearly visible location at the ski area where the 
lift tickets and ski school lessons are sold and in such a 
position to be recognizable as a sign to skiers proceeding to 
the uphill loading point of each base area lift. Each sign 
shall be no smaller than three feet by three feet. Each sign 
shall be white with black and red letters as specified in this 
paragraph (a). The words "WARNING" shall appear on 
the sign in red letters. The warning notice specified in 
paragraph (c) of this subsection (8) shall appear on the sign 
in black letters, with each letter to be a minimum of one 
inch in heigl L

(b) Every ski lift ticket sold or made available for sale 
to skiers by any ski area operator shall contain in clearly 
readable print the warning notice specified in paragraph (c) 
of this subsection (8).

(c) The signs described in paragraph (a) of this 
subsection (8) and the lift tickets described in paragraph (b) 
of this subsection (8) shall contain the following warning 
notice:

WARNING

Under Colorado law, a skier assumes the risk of 
any injury to person or property resulting from 
any of the inherent dangers and risks of siding and 
may not recover from any ski area operator for 
any injury resulting from any of the inherent 
dangers and risks of skiing, including: Changing 
weather conditions; existing and changing snow 
conditions; bare spots; rocks; stumps; trees; 
collisions with natural objects, man-made objects, 
or other skiers; variations in terrain; and the 
failure of skiers to ski within their own abilities.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1; Laws 1979, S.B.534, § 1.)

1991 Pocket Part Credit(s)

(2)(d), (7) amended and (8) added by Laws 1990, 
S.B.90-80, § 3, eff. July 1, 1990.

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Pocket Part Historical and Statutory Notes

The 1990 amendment added the second sentence of 
par. (2)(d); in subsec. (7), in the first sentcacc, inserted 
"adequately and appropriately" and added the last sentence; 
and added subsec. (8).

Sections 1, 9 and 10 of Laws 1990, S.B.90-80, 
provide:

"Section 1. Legislative declaration. The general 
assembly hereby finds and declares that the sport of skiing 
is practiced by a large number of residents of Colorado and 
attracts a large number of nonresidents, significantly 
contributing to the economy of this state. The general 
assembly further finds that, despite the passage of the ’Ski 
Safety Act of 1979’, ski area operators of this state continue 
to be subjected to claims and litigation involving accidents 
which occur during the course of the sport of snow skiing, 
which claims and litigation and threat thereof unnecessarily 
increase Colorado ski area operators’ costs. The general 
assembly further finds that such increased costs are due, in 
part, to confusion under the ’Ski Safety Act of 1979’ as to 
whether a skier accepts and assumes the dangers aud risks 
inherent in the sport of skiing. It is the purpose of this act, 
therefore, to clarify the law in relation to skiing injuries and 
the dangers and risks inherent in that sport, to establish as 
a matter o f law that certain dangers and risks are inherent 
in that sport, and to provide that, as a matter of public 
policy, no person engaged in that sport shall recover from 
a ski area operator for injuries resulting from those inherent 
dangers and risks."

"Section 9. Severability. If any provision of this 
article or the application thereof to any person or 
circumstances is held invalid, such invalidity shall not affect 
other provisions or applications of the article which can be 
given effect without the invalid provision or application, 
and to this end the provisions of this article are declared to 
be severable.

"Section 10. Effective date-applicability. This act 
shall take effect July 1, 1990, and shall apply to all civil 
actions filed on or after said date."

1990 Main Volume Historical and Statutory Notes
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s 33-44-107. Duties of ski area operators--signs 
required for skiers’ information

(1) Each ski area operator sball maintain a 
sign and marking system as set forth in this 
section in addition to that required by section 
33-44-106. All signs required by this section shall 
be maintained so as to be readable and 
recognizable under conditions of ordinary 
visibility.

(2) A sign shall be placed in such a position as 
to be recognizable as a sign to skiers proceeding 
to the uphill loading point of each baSe area lift 
depicting and explaining signs and symbols which 
the skier may encounter at the ski area as follows:

(a) The ski area’s least difficult trails and 
slopes, designated by a green circle and the word 
"easiest";

(b) The ski area’s most difficult trails and 
slopes, designated by a black diamond and the 
words "most difficult";

(c) The ski area’s trails and slopes which have 
a degree of difficulty that falls between the green 
circle and the black diamond designation, 
designated by a blue square and the words "more 
difficult";

(d) Danger areas, designated by a red 
exclamation point inside a yellow triangle with a 
red band around the triangle and the word 
"Danger" printed beneath the emblem;

(e) Closed trails or slopes, designated by an 
octagonal-shaped sign with a red border around a 
white interior containing a black figure in the 
shape of a skier with a black band running 
diagonally across the sign from the upper right- 
hand side to the lower left-hand side and with the 
word "Closed" printed beneath the emblem.

(3) If applicable, a sign shall be placed at or 
near the loading point of each passenger tramway, 
as follows:

"WARNING: This lift services (most
difficult) or (most difficult and more
difficult) or (more difficult) slopes only."
(4) If a particular trail or slope or portion of 

a trail or slope is closed to the public by a ski area 
operator, such operator shall place a sign notifying 
the public of that fact at each identified entrance 
of each portion of tin trail or slope involved. 
Alternatively, such a trail or slope or portion 
thereof may be closed with ropes or fences.

(5) The ski area operator 6hall place a sign at

Main Volume Text or near the beginning of each trail or slope, wliich 
sign shall contain the appropriate symbol of the 
relative degree of difficulty of that particular trail 
or slope as set forth by subsection (2) of this 
section. This requirement shall not apply to a 
slope or trail designated "easiest" which to a skier 
is substantially visible in its entirely under 
conditions of ordinary visibility prior to his 
beginning to ski the 6ame.

(6) The ski area operator shall mark its ski 
area boundaries in a fashion readily visible to 
skiers under conditions of ordinary visibility. 
Where the owner of land adjoining a ski area 
closes all or part of his land and so advises the ski 
area operator, such portions of the boundary shall 
be signed as required by paragraph (e) of 
subsection (2) o f this section. This requirement 
shall not apply in heavily wooded areas or other 
nonskiable terrain.

(7) The ski area operator shall mark hydrants, 
water pipes, and all other man- made structures on 
slopes and trails which are not readily visible to 
skiers under conditions of ordinary visibility from 
a distance of at least one hundred feet and shall 
cover such obstructions with a shock-absorbent 
material that will lessen injuries. Any type of 
marker shall be sufficient, including but not 
limited to wooden poles, flags, or signs, if  the 
marker is visible from a distance of one hundred 
feet and if the marker itself does not constitute a 
serious hazard to skiers.

(Laws 1979, S.B.203, § 1; Laws 1979, S.B.534, § 1.)

§ 33-44-108. Ski area opera to rs-additional duties

(1) Any motorized snow-grooming vehicle shall be 
equipped with a light visible at any time the vehicle is 
moving on or in the vicinity of a ski slope or trail.

(2) Whenever maintenance equipment is being 
employed to maintain or groom any ski slope or trail while 
such ski slope or trail is open to the public, the ski area 
operator shall place or cause to be placed a conspicuous 
notice to that effect at or near the top of that ski slope or 
trail.

(3) All snowmobiles operated on the ski slopes or trails 
of a ski area shall be equipped wi Ji at least the following: 
One lighted headlamp, one lighted red tail lamp, a brake 
system maintained in operable condition, and a fluorescent 
flag at least forty square inches mounted at least six feet 
al>ove the bottom of the tracks.

(4) The ski area operator shall have no duty arising out
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of its status as a ski area operator to any skier skiing 
beyond the area boundaries marked as required by section 
33-44-107(6).

| (5) The ski area operator, upon finding a person skiing
in a careless and reckless manner, may revoke that person's 
skiing privileges. This subsection (5) shall not be construed 
to create an affirmative duty on the part of the ski area 
operator to protect skiers from their own or from another 
skier’s carelessness or recklessness.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1.)

1991 Pocket Part Credit(s)'

(5) amended by Laws 1990, S.B.90-80, § 4, eff. July 1, 
1990.

HISTORICAL NOTES

HISTORICAL AND STATUTORY NOTES

1991 Pocket Part Historical and Statutory Notes

The 1990 amendment rewrote subsec. (5).

For the legislative declaration, severability, effective 
date and applicability provisions found in Laws 1990, 
S.B.90-80, see Historical and Statutory Notes following § 
33-44-107.

1990 Main Volume Historical and Statutory Notes 

Main Volume Text

§ 33-44-108. Ski area operators-additional 
duties

(!) Any motorized snow-grooming vehicle 
shall be equipped with a light visible at any time 
the vehicle is moving on or in the vicinity of a ski 
slope or trail.

(2) Whenever maintenance equipment is being 
employed to maintain or groom any ski slope or 
trail while such ski slope or trail is open to the 
public, the ski area operator shall place or cause 
to be placed a conspicuous notice to that effect at 
or near the top of that ski slope or trail.

(3) All snowmobiles operated on the ski slopes 
or trails of a ski area shall be equipped with at 
least the following: One lighted headlamp, one 
lighted red tail lamp, a brake system maintained in

operable condition, and a fluorescent flag at least 
forty square inches mounted at least six feet above 
the bottom of the tracks.

(4) The ski area operator shall have no duly 
arising out of its status as a ski area operator to 
any skier skiing beyond the area boundaries 
marked as required by section 33-44-107(6).

(5) The ski area operator, upon finding a 
person skiing in a careless and reckless manner, 
may revoke that person's skiing privileges.

(Laws 1979, S.B.203, § 1.)

§ 33-44-109. Duties of skiers-penalties

(1) Each skier solely has the responsibility for knowing 
the range of his own ability to negotiate any ski slope or 
trail and to ski within the limits of such ability. Each skier 
expressly accepts and assumes the risk of and all legal 
responsibility for any injury to person or property resulting 
from any of the inherent dangers and risks of skiing', except 
that a skier is not precluded under this article from suing 
another skier for any injury to person or property resulting 
from such other skier’s acts or omissions. Notwithstanding 
any provision of law or statute to the contrary, the risk of 
a skier/skier collision is neither an inherent risk nor a risk 
assumed by a skier in an action by one skier against 
another.

(2) Each skier has the duty to maintain control of his 
speed and course at all times when skiing and to maintain 
a proper lookout so as to be able to avoid other skiers and 
objects. However, the primary duty shall be on the person 
skiing downhill to avoid collision with any person or objects 
below him.

(3) No skier shall ski on a ski slope or trail that has 
been posted as "Closed* pursuant to section 33-44-107(2)(e) 
and (4).

(4) Each skier shall stay clear of snow-grooming 
equipment, all vehicles, lift towers, signs, and any other 
equipment on the ski slopes and trails.

(5) Each skier has the duty to heed all posted 
information and other warnings and to refrain from acting 
in a manner which may cause or contribute to the injury of 
the skier or others. Each skier shall be presumed to have 
seen and understood all information posted in accordance 
with this article near base area lifts, on the passenger 
tramways, and on such ski slopes or trails as he is skiing. 
Under conditions of decreased visibility, the duty is on the 
skier to locate and ascertain the meaning of all signs posted 
in accordance with sections 33-44-106 and 33-44-107.

(6) Each ski used by t  skier while skiing shall be 
equipped with a strap or other device capable of stopping
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the ski should the ski become unattached from the skier. 
This requirement shall not apply to cross country skis.

(7) No skier shall cross the uphill track of a J-bar, T- 
I bar, platter pull, or rope tow except at locations designated

by the operator; nor shall a skier place any object in such 
an uphill track.

(8) Before beginning to ski from a stationary position 
or before entering a ski slope or trail from the side, the 
skier shall have the duty of avoiding moving skiers already 
on the ski slope or trail.

(9) No person shall move uphill on any passenger 
tramway or use any ski slope or trail while such person’s 
ability to do so is impaired by the consumption of alcohol 
or by the use of any controlled substance, as defined in 
section 12-22- 303(7), C.R.S., or other drug or while such 
person is under the influence of alcohol or any controlled 
substance, as defined in section 12-22-303(7), C.R.S., or 
other drug.

(10) No skier involved in a collision with another skier 
or person in which an injury results shall leave the vicinity 
of the collision before giving his name and current address 
to an employee of the ski area operator or a member of the 
voluntary ski patrol, except for the purpose of securing aid 
for a person injured in the collision; in which event the 
person so leaving the scene of the collision shall give his 
name and current address as required by this subsection
(10) after securing such aid.

(11) No person shall knowingly enter upon public or 
private lands from an adjoining ski area when such land has 
been closed by its owner and so posted by the owner or by 
the ski area operator pursuant to section 33-44-107(6).

(12) Any person who violates any of the provisions of 
subsection (3), (9), (10), or (11) of this section is guilty of 
a class 2 petty offense and, upon conviction thereof, shall 
be punished by a fine of not more than three hundred 
dollars.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1; Laws 1982, H.B.1076, § 17.)

1991 Pocket Part Credit(s)

(1), (2) amended by Laws 1990, S.B.90-80, § 5, eff. July 
1, 1990.

HISTORICAL NOTES

HISTORICAL AND STATUTORY NOTES

1991 Pocket Part Historical and Statutory Notes 

The 1990 amendment, in subscc. (1), added the second

and third sentences; and, in subsec. (2), deleted the last 
sentence.

For the legislative declaration, severability, effective 
date and applicability provisions found in Laws 1990, 
S.B.90-80, see Historical and Statutory Notes following § 
33-44-107.

1990 Main Volume Historical and Statutory Notes 

Main Volume Text

s 33-44-109. Duties of skiers-penalties

(1) Each skier solely has the responsibility for 
knowing the range of his own ability to negotiate 
any ski slope or trail and to ski within the limits 
of such ability.

(2) Each skier has the duty to maintain control 
of his speed and course at all times when skiing 
and to maintain a proper lookout so as to be able 
to avoid other skiers and objects. However, the 
primary duty shall be on the person skiing 
downhill to avoid collision with any person or 
objects below him. It is presumed, unless shown 
to the contrary by a preponderance of the 
evidence, that the responsibility for collisions by 
skiers with any person, natural object, or man- 
made structure marked in accordance with section 
33-44-107(7) is solely that of the skier or skiers 
involved and not that of the ski area operator.

(3) No skier shall ski on a ski slope or trail 
that has been posted as "Closed" pursuant to 
section 33-44-107(2)(e) and (4).

(4) Each skier shall stay clear of snow- 
grooming equipment, all vehicles, lift towrrs, 
signs, and any other equipment on the ski slopes 
and trails.

(5) Each skier has the duty to heed all posted 
information and other warnings and to refrain 
from acting in a manner which may cause or 
contribute to the injury of the skier or others.
Each skier shall be presumed to have seen and 
understood all information posted in accordance 
with this article near base area lifts, on the 
passenger tramways, and on such ski slopes or 
trails as he is skiing. Under conditions of 
decreased visibility, the duty is on the skier to 
locate and ascertain the meaning of all signs 
posted in accordance with sections 33-44-106 and 
33-44-107.

(6) Each ski used by a skier while skiing shall 
be equipped with a strap or other device capable
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of stopping the ski should the ski become 
unattached from the skier. This requirement shall 
not apply to cross country skis.

|  (7) No skier shall cross the uphill track of a J-
bar, T-bar, platter pull, or rope tow except at 
locations designated by the operator; nor shall a 
skier place any object in such an uphill track.

(8) Before beginning to ski from a stationary 
position or before entering a ski slope or trail 
from the side, the skier shall have the duly of 
avoiding moving skiers already on the ski slope or 
trail.

(9) No person shall move uphill on any 
passenger tramway or use any ski slope or trail 
while such person’s ability to do so is impaired by 
the consumption of alcohol or by the use of any 
controlled substance, as defined in section 12-22- 
303(7), C.R.S., or other drug or while such 
person is under the influence of alcohol or any 
controlled substance, os defined in section 
12-22-303(7), C.R.S., or other drug.

(10) No skier involved .in a collision with 
another skier or person in which an injury results 
shall leave the vicinity of the collision before 
giving his name and current address to an 
employee of the ski area operator or a member of 
the voluntary ski patrol, except for the purpose of 
securing aid for a person injured in the collision; 
in which event the person 60 leaving the scene of 
the collision shall give his name and current 
address as required by this subsection (10) after 
securing such aid.

(11) No person shall knowingly enter upon 
public or private lands from an adjoining ski area 
when such land has been closed by its owner and 
so posted by the owner or by the ski area operator 
pursuant to section 33-44-107(6).

(12) Any person who violates any of the 
provisions of subsection (3), (9), (10), or (11) of 
this section is guilty of a class 2 petty offense and, 
upon conviction thereof, shall be punished by a 
fine of not more than three hundred dollars.

(Laws 1979, S.B.203, § 1; Laws 1982, H.B. 1076, 
§17.)

Main Volume Historical and Statutory Notes

The 1982 amendment substituted in subscc. (9) 
rt cnces to controlled substances for *».r ..nces to 

ttic.

(1) The ski area operator shall, prior to the beginning 
of a competition, allow each competitor a reasonable visual 
inspection of the course or area where the competition is to 
be held.

(2) The competitor shall be held to assume the risk of 
all course conditions including, but not limited to, weather 
and snow conditions, course construction or layout, and 
obstacles which a visual inspection should have revealed. 
No liability shall attach to a ski area operator for injury or 
death of any competitor proximately caused by such 
assumed risk.

1990 Main Volume Credit(s)

§ 33-44-110. Competition

(Laws 1979, S.B.203, § 1.)

§ 33-44-111. Statute of limitation

All actions against any ski area operator or its 
employees brought to recover damages for injury to person 
or property caused by the maintenance, supervision, or 
operation of a passenger tramway or a ski area shall be 
brought within two years after the claim for relief arises 
and not thereafter.

1990 Main Volume Credit(s)

(Laws 1979, S.B.203, § 1.)

1991 Pocket Part Credit(s)

Amended by Laws 1990, S.B.90-80, § 6, eff. July 1, 1990.

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTESJ

1991 Pocket Part Historical and Statutory Notes

The 1990 amendment substituted "two" years for 
"three" years.

For the legis'ative declaration, severability, effective 
date and applicability provisions found in Laws 1990, 
S.B.90-80, see Historical and Statutory Notes following § 
33-44-107.

1990 Main Volume Historical and Statutory Notes
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s 33-44-111. Statute o f limitation

* All actions against any ski area operator or its
employees brought to recover damages for injury 
to person or property caused by the maintenance, 
supervision, or operation of a passenger tramway 
or a ski area shall be brought within three years 
after the claim for relief arises and not thereafter.

(Laws 1979, S.B.203, § 1.)

§ 33-44-112. Limitation on actions for iiyury 
resulting from inherent dangers and risks of skiing

Notwithstanding any judicial decision or any other law 
or statute to the contrary, including but not limited to 
sections 13-21-111 and 13-21-111.7, C.R.S., no skier may 
make any claim against or recover from any ski area 
operator for injury resulting from any of the inherent 
dangers and risks of skiing.

1991 Pocket Part Credit(s)

Added by Laws 1990, S.B.90-80, § 7, eff. July 1, 1990.

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Pocket Part Historical and Statutory Notes

For the legislative declaration, severability, effective 
date and applicability provisions found in Laws 1990, 
S.B.90-80, see Historical and Statutory Notes following § 
33-44-107.

Main Volume Text

§ 33-44-113. Limitation of liability

The total amount of damages which may be reco vered 
from a ski area operator by a skier who uses a ski area for 
the purpose of skiing or for the purpose of sliding downhill 
on snow or ice on skis, a toboggan, a sled, a tube, a ski- 
bob, a snowboard, or any other device and who is injured, 
excluding those associated with an injury occurring to a 
passenger while riding on a passenger tramway, shall not 
exceed one million dollars, present value, including any 
derivative claim by any other claimant, which shall not 
exceed two hundred fifty thousand dollars, present value,

and including any claim attributable to noneconomic loss or 
injury, as defined in sections 13-2I-102.5(2)(u) and (2)(b), 
C.R.S., whether past damages, future damages, or a 
combination of both, which shaft not exceed two hundred 
fifty thousund dollars. If, upon good cause shown, the 
court determines that the present value of the amount oflosl 
past earnings and the present value o f lost future earnings, 
or the present value of past medical and other health care 
costs and the present /alue of the amount of future medical 
and other health care costs, or both, when added to the 
present value of other past damages and the present value 
of other future damages, would exceed such limitation and 
that the application of such limitation would be unfair, the 
court may award damages in excess of the limitation equal 
to the present value of additional future damages, but only 
for the loss of such excess future earnings, or such excess 
future medical and other health care costs, or both. For 
purposes of this section, "present value" has the same 
meaning as that set forth in section 13-64-202(7), C.R.S., 
and "past damages" has the same meaning as that set forth 
in section 13-64-202(6), C.R.S. The existence of the 
limitations and exceptions thereto provided in this section 
shall not be disclosed to a jury.

1991 Pocket Part Credit(s)

Added by Laws 1990, S.B.90-80, § 7, eff. July 1, 1990.

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Pocket Part Historical and Statutory Notes

For the legislative declaration, severability, effective 
date and applicability provisions found in Laws 1990, 
S.B.90-80, see Historical and Statutory Notes following § 
33-44-107.

§ '33-44-114. Inconsistent law or statute

Insofar as any provision of law or statute is inconsistent 
with the provisions o f this article, this article controls.

1991 Pocket Part Credit(s)

Added by Laws 1990, S.B.90-80, § 7, eff. July 1, 1990.

HISTORICAL NOTES

HISTORICAL AND STATUTORY NOTES
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For the legislative declaration, severability, effective 
date and applicability provisions found in Laws 1990,
S.B.90-80, see Historical and Statutory Notes following § 
33-44-107.

1991 Pocket Part Historical and Statutory Notes IDAHO CODE 
Copyright (c) 1948-1991 by The Midlie Company. All 

rights reserved.
TITLE 6. ACTIONS IN PARTICULAR CASES 

CHAPTER 11. RESPONSIBILITIES AND 
LIABILITIES 

OF SKIERS AND SKI AREA OPERATORS

6-1101. Legislative purpose.

The legislature finds that the sport of skiing is practiced 
by a large number of citizens of this state and also attracts 
a targe number of nonresidents, significantly contributing to 
the economy of Idaho. Since it is recognized that there are 
inherent risks in the sport of skiing which should be 
understood by each skier and which are essentially 
impossible to eliminate by the ski area operation, it is the 
purpose of this chapter to define those areas of 
responsibility and affirmative acts for which ski area 
operators shall be liable for loss, damage or injury, and to 
define those risks which the slder expressly assumes and for 
which there can be no recovery.

[I.C., § 6-1101, as added by 1979, ch. 270, § 1, p. 701.]

6-1102. Definitions.

The following words and phrases when used in this 
chapter shall have, unless the context clearly indicates 
otherwise, the meanings given to them in this section.

(1) "Aerial passenger tramway" means any device 
operated by a ski area operator used to transport 
passengers, by single or double reversible tramway; chair 
lift or gondola lift; T-bar lift, J-bar lift, platter lift or 
similar device; or a fiber rope tow, which is subject to 
regulations adopted by the proper authority.

(2) "Passenger" means any person who is lawfully 
using an aerial passenger trs^ ' iy , or is waiting to embark 
or has recemlv ”  -'ibr from an aerial passenger 
tramway and i s . ‘to vicinity.

(3) "Ski aria* . . property owntu or leased and
under the control o f the ski xrea operator within the state of 
Idaho.

(4) "Sid area operator* means any person, partnership, 
corporation or other commercial entity and their agents, 
officers, employees or representatives, who has operational 
responsibility for any ski area or aerial passenger tramway.

(5) "Skiing area’ means all designated slopes and trails 
but excludes any aerial passenger tramway.

(6) "Skier" means any person present at a skiing area 
under the control o f a ski area operator for the purpose of 
engaging in the sport o f skiing by utilizing the ski slopes 
and trails and does not include the use o f an aerial
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passenger tramwuy.
(7) "Ski slopes and trails" means those areas designated

•  by the ski area operator to be used by skiers for the purpose 
of participating in the sport of skiing.

Every ski area operator shall have the following duties 
with respect to their operation of a skiing area:

(1) To mark all trail maintenance vehicles and to 
furnish such vehicles with flashing or rotating lights which 
shall be in operation whenever the vehicles are working or 
are in movement in the skiing area;

(2) To mark with a visible sign or other warning 
implement the location of any hydrant or similar equipment 
used in snowmaking operations and located on ski slopes 
and trails;

(3) To mark conspicuously the top or entrance to each 
slope or trail or area, with an appropriate symbol for its 
relative degree of difficulty; and those slopes, trails, or 
areas which are closed, shall be so marked at the top or 
entrance;

(4) To maintain one or more trail boards at prominent 
locations at each ski area displaying that area’s network of

•  ski trails and slopes with each trail and slope rated thereon 
as to it [its] relative degree o f difficulty;

(5) To designate by trail board or otherwise which 
trails or slopes are open or closed;

(6) To place, or cause to be placed, whenever 
snowgrooming or snowmaking operations are being 
undertaken upon any trail or slope while such trail or slope 
is open to the public, a conspicuous notice to that effect at 
or near the top of such trail or slope;

(7) To post notice of the requirements of this chapter 
concerning the use of ski retention devices. This obligation 
shall be the sole requirement imposed upon the ski area 
operator regarding the requirement for or use of ski 
retention devices;

(8) To provide a ski patrol with qualifications meeting 
the standards of the national ski patrol system;

(9) To post a sign at the bottom of all aerial passenger 
tramways which advises the passengers to seek advice if not 
familiar with riding the aerial passenger tramway; and

(10) Not to intentionally or negligently cause injury to 
any person; provided, that except for the duties of the 
operator set forth in subsections (1) through (9) of this 
section and in section 6-1104, Idaho Code, the operator 
shall have no duty to eliminate, alter, control or lessen the 
risks inherent in the sport of skiing, which risks include but

are not limited to those described in section 6-1106, Idaho 
Code; and, that no activities undertaken by the operator in 
an attempt to eliminate, alter, control or lessen such risks 
shall be deemed to impose on the operator any duty to 
accomplish such activities to any standard of care.

[I.C., § 6-1103, as added by 1979, ch. 270, § 1, p. 701.]

HISTORICAL NOTES

Compiler’s Notes. The bracketed word "its" in 
subsection (4) was inserted by the compiler.

6-1104. Duties of ski area operators with respect to 
aerial passenger tramways.

Every ski area operator shall have the duty to 
construct, operate, maintain and repair any aerial passenger 
tramway in accordance with the American national 
standards safety requirements for aerial passenger 
tramways.

[I.C., § 6-1104, as added by 1979, ch. 270, § 1, p. 701.]

6-1105. Duties of passengers.

Every passenger shall have the duty not to:
(1) Board or embark upon or disembark from an aerial 

passenger tramway except at an area designated for such 
purpose;

(2) Drop, throw or expel any object from an aerial 
passenger tramway;

(3) Do any act which shall interfere with the running 
or operation of an aerial passenger tramway;

(4) Use any aerial passenger tramway if the passenger 
does not have the ability to use it safely without instruction 
until the passenger has requested and received sufficient 
instruction to permit safe usage;

(5) Embark on an aerial passenger tramway without the 
authority of the ski area operator;

(6) Use any aerial passenger tramway without engaging 
such safety or restraining devices as may be provided.

[I.C., § 6-1105, as added by 1979, ch. 270, § 1, p. 701.]

6-1106. Duties o f skiers.

It is recognized that skiing as a recreational sport is 
hazardous to skiers, regardless of all feasible safety 
measures which can be taken.

Each skier expressly assumes the risk of and legal 
responsibility for any injury to person or property which 
results from participation in the sport of skiing including

[I.C., § 6-1102, as added by 1979, ch. 270, § 1, p. 701.]

6-1103. Duties of ski area operators with respect to 
ski areas.

•  -
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any injury caused by the following, all whether above or 
below snow surface: variations in terrain; surface or 
subsurface snow or ice conditions; bare spots, rocks, trees, 
other forms of forest growth or debris, lift towers and 
components thereof; utility poles, and snowmaking and 
snowgrooming equipment which is plainly visible or plainly 
marked in accordance with the provisions of section 6-1103, 
Idaho Code. Therefore, each skier shall have the sole 
individual responsibility for knowing the range of his own 
ability to negotiate any slope or trail, and it shall be the 
duty of each skier to ski within the limits of the skier’s own 
ability, to maintain reasonable control of speed and course 
at all times while skiing, to heed all posted warnings, to ski 
only on a siding area designated by the ski area operator 
and to refrain from acting in a manner which may cause or 
contribute to the injury of anyone. The responsibility for 
collisions by any skier while actually skiing, with any 
person, shall be solely that of the individual or individuals 
involved in such collision and not that of the ski area 
operator.

No person shall place any object in the skiing area or 
on the uphill track of any aerial passenger tramway which 
may cause a passenger or skier to fall; cross the track of 
any T-bar lift, J-bar lift, platter lift or similar device, or a 
fiber rope tow, except at a designated location; or depart 
when involved in a skiing accident, from the scene of the 
accident without leaving personal identification, including 
name and address, before notifying the proper authorities or 
obtaining assistance when that person knows that any other 
person involved in the accident is in need of medical or 
other assistance.

No skier shall fail to wear retention straps or other 
devices to help prevent runaway skis.

[I.C., § 6-1106, as added by 1979, ch. 270, § 1, p. 701.]

6-1107. Liability of ski area operators.

Any ski area operator shall be liable for loss or 
damages caused by its failure to follow the duties set forth 
in sections 6-1103 and 6-1104, Idaho Code, where the 
violation of duty is causally related to the loss or damage 
suffered. The ski area operators shall not be liable to any 
passenger or skier acting in violation of their duties as set 
forth in sections 6-1105 and 6-1106, Idaho Code, where the 
violation of duty is causally related to the loss or damage 
suffered; nor shall a ski area operator be liable for any 
injury or damage to a person who is not legally entitled to 
be in the ski area; or for any loss or damages caused by 
any object dropped, Jirown or expelled by a passenger from 
an aerial passenger tramway.

[I.C., § 6-1107, as added by 1979, ch. 270, 5 1. P- 701.]

J

Any passenger shall be liable for loss or damages 
resulting from violations of the duties set forth in section 
6-1105, Idaho Code, and shall not be able to recover from 
the ski area operator for any losses or damages where the 
violation of duty is causally related to the loss or damage 
suffered.

[I.C., § 6-1108, as added by 1979, ch. 270, § 1, p. 701.] 

6-1109. Liability of skiers.

Any skier shall be liable for loss or damages resulting 
from violations of the duties set forth in section 6-1106, 
Idaho Code, and shall not be able to recover from the ski 
area operator for any losses or damages where the violation 
of duty is causally related to the loss or damage suffered.

[I.C., § 6-1109, as added by 1979, ch. 270, § 1, p. 701.]

6-1108. Liability o f passengers.

•  -
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MCKINNEY’S CONSOLIDATED LAWS OF NEW 
YORK ANNOTATED

• COPR. (c) WEST 1991, 1992 No Claim to Orig. Govt.
Works

GENERAL OBLIGATIONS LAW 
CHAPTER 24-A O F THE CONSOLIDATED LAWS 

ARTICLE 18-SAFETY IN SKIING CODE

(Information regarding effective dates, repeals, 
etc. is provided subsequently in this document.)

$ 18-101. Legislative purpose

The legislature hereby finds tliat alpine or downhill 
skiing is both a major recreational sport and a major 
industry within the state of New York. The legislature 
further finds: (1) that downhill siding, like many, other 
sports, contains inherent risks including, but not limited to, 
the risks of personal injury or death or property damage, 
which may be caused by variations in terrain or weather 
conditions; surface or subsurface snow, ice, bare spots or 
areas of thin cover, moguls, ruts, bumps; other persons 
using the facilities; and rocks, forest growth, debris, 
branches, trees, roots, stumps or other natural objects or 
man-made objects that are incidental to the provision or 
maintenance of a ski facility in New York state; (2) that 
downhill skiing, without established rules of conduct and 
care, may result in injuries to persons and property; (3) that 
it is appropriate, as well as in the public interest, to take 
such steps as arc necessary to help reduce the risk o f injury 
to downhill skiers from undue, unnecessary and 
unreasonable hazards; and (4) that it is also necessary and 
appropriate that skiers become apprised of, and understand, 
the risks inherent in the sport o f skiing so that they may 
make an informed decision of whether or not to participate 
in skiing notwithstanding the risks. Therefore, the purpose 
and intent of this article is to establish a code of conduct for 
downhill skiers and ski area operators to minimize the risk 
o f injury to persons engaged in the sport o f downhill skiing 
and to promote safety in the downhill ski industry.

1989 Main Volume Credit(s)

(Added L. 1988, c. 711, § 1.)

GENERAL OBLIGATIONS LAW 

<  Laws 1963, Chapter 576 >

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES

Effective Dutc; Rules and Regulations. Section 4 of 
L.1988, c. 711, provided: "This act [enacting this Article 
and amending Labor Law §§ 202-c and 867J shall take 
effect on November first, nineteen hundred eighty-eight; 
provided that section 18-106 of the general obligations law, 
as added by section one of tliis act, shall take effect on (he 
first day of October, nineteen hundred eighty-nine; and 
provided further that the commissioner of labor, effective 
immediately, is authorized and directed to promulgate any 
and all rules and regulations necessary to the timely 
implementation o f the provisions o f this act on their 
effective dates."

§ 18-102. Definitions

The following words and phrases when used in this 
article shall have, unless the context clearly indicates 
otherwise, the meanings given to them in this section:

1. "Lift ticket" means any item issued by a ski area 
operator to any skier that is intended to be affixed to the 
outerwear of the skier, or otherwise displayed by a skier, 
to signify lawful entry upon and use of the passenger 
tramways or ski slopes or trails maintained by the ski area 
operator.

2. "Passenger tramway" means a mechanical device 
intended to transport skiers for the purpose o f providing 
access to ski slopes and trails as defined by the 
commissioner of labor pursuant to section two hundred two- 
c or eight hundred sixty-seven o f the labor law.

3. "Passenger" means a person in or on or being 
transported by a tramway.

4. "Ski area" means all ski slopes, ski trails and 
passenger tramways administered as a single enterprise 
within this state.

5. "Ski area operator" means a person, firm or 
corporation, and its agents and employees, having 
operational and administrative responsibility for any ski 
area, including any agency of the state, any political 
subdivision thereof, and any other governmental agency or 
instrumentality.

6. "Skier" means any person wearing a ski or skis and 
any person actually on a 6ki slope or trail located at a ski 
area, for the purpose of skiing.

7. "Ski slopes and trails" mean those areas designated 
by the ski area operator for skiing.

1989 Main Volume Credit(s)

(Added L.I988, c. 711, § 1.)

GENERAL OBLIGATIONS LAW

1989 Main Volume Historical and Statutory Notes
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< Laws 1963, Chaplcr 576 >

_  HISTORICAL NOTES

HISTORICAL AND STATUTORY NOTES

1989 Main Volume Historical and Statutory Notes

Effective Date; Rules and Regulations. Section effective 
Nov. 1, 1988, with rules and regulations to be promulgated 
as provided by section 4 of L.1988, c. 711, set out as a 
note under section 18-101.

§ 18-103. Duties of ski area operators

Every ski area operator shall have the following duties:
1. To equip all trail maintenance vehicles with such 

warning implements or devices as shall be specified by the 
commissioner of labor pursuant to section eight hundred 
sixty-seven of the labor law. Such implements or devices 
shall be present and operating whenever the vehicle is 
within the borders of any slope or trail.

2. To post in a location likely to be seen by all skiers 
signs of such size and color as will enable skiers to have 
knowledge of their responsibilities under this article.

3. To hold employee training sessions at least once 
before the beginning of each season, the contents of v/hich 
shall be specified by the commissioner of labor upon the

• recommendation of the passenger tramway advisory 
council, as follows:

a. for operators of trail maintenance equipment 
concerning the safe operation of such vehicles in the ski 
area;

b. for passenger tramway attendants concerning the 
safe operation of passenger tramways;

c. for ski personnel charged with the responsibility of 
evacuating passengers from passenger tramways concerning 
proper evacuation techniques; and

d. for all other personnel charged with on-mounlain 
maintenance, inspection or patrol duties as to methods to be 
used for summoning aid in emergencies.

4. To conspicuously mark with such implements as 
may be specified by the commissioner of labor pursuant to 
section eight hundred sixty-seven o f the labor law, the 
location of such man-made obstructions as, but not limited 
to, snow-making equipment, electrical outlets, timing 
equipment, stanchions, pipes, or storage areas that are 
within the borders of the designated slope or trail, when the 
top of such obstruction is less than six feet above snow 
level.

5. To maintain in a central location at the ski area an 
information board or boards showing at a minimum the 
following:

a. the location of tramways, slopes or trails;
b. the status of each trail-open or closed;
c. the location of emergency communications or 

medical equipment and sites designated by the ski area 
operator for receipt of notice from skiers pursuant to 
subdivision thirteen of this section;

d. the relative degree of difficulty of each slope or trail 
(nt a minimum cas>cr, more difficult, most difficult); and

e. (he general surface condition of each slope und trail 
as most recently recorded in the log required to be 
maintained by subdivision six of this section.

6 . To inspect each open slope or (mil that is open to 
the public within the ski area nt least twice a day, and enter 
the results of such inspection in a log which shall bo 
available for examination by the commissioner of labor. 
The log shall note:

a. the general surface conditions of nich trail at the 
time of inspection (powder, packed powder, frozen 
granular, icy patches or icy surface, bare spots or other 
surface conditions);

b. the time of inspection and the name of the inspector;
c. the existence of any obstacles or hazards other than 

those which may arise from:
(i) skier use;
(ii) weather variations including freezing and thawing;

or
(iii) mechanical failure of snow grooming or 

emergency equipment which may position such equipment 
within the borders of a slope or trail.

7. To develop and maintain a written policy consistent 
with the regulations of the commissioner of labor upon the 
advice of the passenger tramway advisory council for 
situations involving the reckless conduct of skiers, which 
shall include, but not be limited to:

a. a definition of reckless conduct; and
b. procedures for approaching and warning skiers of 

reckless conduct and procedures for dealing with 6uch 
skiers which may include the revocation of the lift tickets of 
such skiers.

8. To designate personnel to implement the ski area’s 
policy on reckless conduct.

9. To report to the commissioner of labor by telephone 
within twenty-four hours any fatality or injury resulting in 
a fatality at the ski area.

10. To conspicuously post and maintain such ski area 
signage, including appropriate signage at the top of affected 
ski slopes and trails, notice of maintenance activities and for 
passenger tramways as shall be specified by the 
commissioner of labor pursuant to section two hundred two- 
c or eight hundred sixty-seven o f the labor law.

11. To post in a conspicuous location at each lift line 
a sign, which shall indicate the degree of difficulty of trails 
served by that lift with signs as shall be specified by the
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commissioner of labor pursuant to section two hundred two- 
c or eight hundred sixty-seven of the labor law.

12. To ensure that lift towers located within the 
boundaries of uny ski slope or trail are padded or othorwisc 
protected and that no protruding metal or wood objects, 
such as ladders or steps, shall bo installed on the uphill or 
side portion of lift towers within the Imrders of a ski slope 
or trail, unless such objects arc below the snow line, at 
least six feet above it, or padded or otherwise protected 
with such devices us, but not limited to, the following:

a. commercially available tower padding;
b. air or foam filled bags;
c. hay bales encased in a wateqjroof cover; or
d. soft rope nets properly spaced from the tower.
13. To, within a reasonable amount of tinn after the 

inspection required by subdivision six of this section, 
conspicuously mark with such implements as may be 
specified by the commissioner of labor pursuant to section 
eight hundred sixty-seven of the labor law and to provide 
sufficient warning to skiers by such marking or remove 
such obstacles or hazards which are located within the 
boundaries of any ski slope or trail and were noted pursuant 
to paragraph c of subdivision six of this section; and to also 
conspicuously mark with such implements and provide such 
warning or remove such obstacles or hazards within a 
reasonable amount of time after receipt of notice by the ski 
area operator from any skier as to the presence of such 
obstacles or hazards when notice is given at sites designated

•  by the ski area operator for such receipt and the locations 
of which are made known to skiers pursuant to paragraph 
c of subdivision five of this section.

14. To have present at all times when skiing activity is 
in progress, individuals properly and appropriately trained 
for the safe operation of on- slope vehicles; trail 
maintenance equipment; tramways; tramway evacuations; 
implementation o f the reckless skier policy; first aid and 
outdoor rescue; and, to have present according to a 
schedule posted for access by skiers, by the ski area 
operator, personnel appiopriately trained in the instruction 
of skiers and passengers in methods of risk reduction while 
using ski slopes and passenger tramways and the instruction 
of skiers with respect to the risks inherent in the sport.

1989 Main Volume Credit(s)

(Added L.1988, c. 711, § 1.)

1992 Pocket Part Credit(s)

(As amended L.1989, c. 322, § 1.)

GENERAL OBLIGATIONS LAW

HISTORICAL NOTES

HISTORICAL. AND STATUTORY NOTES

1992 Pocket Part Historical and Statutory Notes

1989 Amendment. Subd. 5, par. d. L.1989, c. 322, § 1, 
eff. July 10, 1989, inserted "at a minimum".

1989 Main Volume Historical and Statutory Notes

Effective Date; Rules and Regulations. Section effective 
Nov. 1, 1988, with rules and regulations to be promulgated 
as provided by section 4 of L.1988, c. 711, set out os a 
note under section 18-101.

§ 18-104. Duties of passengers

All passengers shall have the following duties:
1. To familiarize themselves with the safe use of any 

tramway prior to its use;
2. To remain in the tramway if the operation of a 

passenger tramway, as defined pursuant to section two 
hundred two-c of the labor law, is interrupted for any 
reason, until instructions or aid are provided by the ski area 
operator;

3. To board or disembark from passenger tramways 
only at points or areas designated by the ski area operator;

4. Not to eject any objects or material from a 
passenger tramway;

5. To use restraint devices in accordance with posted 
instructions;

6 . To wear retention straps or other devices to prevent 
runaway skis;

7. Not to interfere with the operation of a passenger 
tramway;

8 . Not to place or caused to be placed on the uphill 
track of a surface lift any object which may interfere with 
its normal operation; and

9. Not to wear loose scarves, clothing or accessories or 
expose long hair which may become entangled with any 
part of the device.

1989 Main Volume Credit(s)

(Added L.1988. c. 711, § 1.)

GENERAL OBLIGATIONS LAW 

<  Laws 1963, Chapter 576 >

<  Laws 1963, Chapter 576 >

• ________
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HISTORICAL NOTES this article.

HISTORICAL AND STATUTORY NOTES

1989 Main Volume Historical and Statutory Notes

Effective Date; Rules and Regulations. Section effective 
Nov. 1, 1988, with rules and regulations promulgated as 
provided by section 4 of L. 1988, c. 711, set out as a note 
under section 18-101.

§ 18-105. Duties of skiers

All skiers shall have the following duties:
1. Not to ski in any area not designated for skiing;
2. Not to ski beyond their limits or ability to overcome 

variations in slope, trail configuration and surface or 
subsurface conditions which may be caused or altered by 
weather, slope or trail maintenance work by the ski area 
operator, or skier use;

3. To abide by the directions of the ski area operator;
4. To remain in constant control of speed and course 

at all times while skiing so as to avoid contact with plainly 
visible or clearly marked obstacles and with other skiers 
and passengers on surface operating tramways;

5. To familiarize themselves with posted information 
before skiing any slope or trail, including all information 
posted pursuant to subdivision five of section 18-103 of this 
article;

6 . Not to cross the uphill track of any surface lift, 
except at points clearly designated by the ski area operator;

7. Not to ski on a slope or trail or portion thereof that 
has been designated as "closed" by the ski area operator,

8 . Not to leave the scene of any accident resulting in 
personal injury to another party until such times as the ski 
area operator arrives, except for the purpose of summoning 
aid;

9. Not to overtake another skier in such a manner as to 
cause contact with the skier being overtaken and to yield the 
right-of-way to the skier being overtaken;

10. Not to willfully stop on any slope or trail where 
such stopping is likely to cause a collision with other skiers 
or vehicles;

11. To yield to other skiers when entering a trail or 
starting downhill;

12. To wear retention straps or other devices to prevent 
runaway skis;

13. To report any personal injury to the ski area 
operator before leaving the ski area; and

14. Not to willfully remove, deface, alter or otherwise 
damage signage, warning devices or implements, or other 
safety devices placed and maintained by the ski area 
operator pursuant to the requirements of soction 18-103 of

(Added L.1988, c. 711, § 1.)

GENERAL OBLIGATIONS LAW 

< Laws 1963, Chapter 576 > 

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES

1989 Main Volume Historical and Statutory Notes

Effective Date; Rules and Regulations. Section effective 
Nov. 1, 1988, with rules and regulations promulgated as 
provided by section 4 of L.1988, c. 711, set out as a note 
under section 18-101.

§ 18-106. Duties of skiers and ski area operators 
with respect to inherent risks

It is recognized that skiing is a voluntary activity that 
may be hazardous regardless of all feasible safety measures 
that can be undertaken by ski area operators. Accordingly:

1. Ski area operators shall have the following 
additional duties:

a. To post at every point of sale or distribution of lift 
tickets, whether on or off the premises of the ski area 
operator, a conspicuous "Warning to Skiers’ relative to the 
inherent risks of skiing in accordance with regulations 
promulgated by the commissioner of labor pursuant to 
subdivision four of section eight hundred sixty-seven of the 
labor law, and to imprint upon all lift tickets sold or 
distributed, such text and graphics as the commissioner of 
labor shall similarly specify, which 6hall conspicuously 
direct the attention of all skiers to the required "Warning to 
Skiers";

b. To post at every point of sale or distribution of Eft 
tickets at a ski area notice to skiers and passengers that this 
article prescribes certain duties for skiers, passengers and 
ski area operators, and to make copies of this article in its 
entirety available without charge upon request to skiers and 
passengers in a central location at the ski area;

c. To make available at reasonable fees, as required by 
subdivision thirteen of section 18-103 o f this article, 
instruction and education for skiers relative to the risks 
inherent in the sport and the duties prescribed for skiers by 
this article, and to conspicuously post notice of the times 
and places of availability of such instruction and education 
in locations where it is likely to be seen by skiers; and

1989 Main Volume Credit(s)



d. To post notice to skiers of the right to a refund to 
the purchaser in the form and amount paid in the initial sale 
of any lift ticket returned to the ski area operator, intact and 
unused, upon declaration by such purchaser that he or she 
is unprepared or unwilling to ski due to the risks inherent 
in the sport or the duties imposed upon him or her by this 
article.

2. Skiers shall have the following additional duties to 
enable them to make informed decisions as to the 
advisability of their participation in the sport:

a. To seek out, read, review and understand, in 
advance of skiing, a "Warning to Skiers" as shall be 
defined pursuant to subdivision five of section eight hundred 
sixty-seven of the labor law, which shall be displayed and 
provided pursuant to paragraph a of subdivision one of this 
section; and

b. To obtain such education in the sport of skiing as 
the individual skier shall deem appropriate to his or her 
level of ability, including the familiarization with skills and 
duties necessary to reduce the risk of injury in such sport.

1989 Main Volume Credit(s)

(Added L.1988, c. 711, § 1.)

1992 Pocket Part Credit(s)

(As amended L.1989, c. 322, § 2.)

GENERAL OBLIGATIONS LAW 

<  Laws 1963, Chapter 576 >

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES

1992 Pocket Part Historical and Statutory Notes

1989 Amendment. Subd. 1, par. d. L.1989, c. 322, § 2, 
eff. Oct. 1, 1989, substituted provision that refunds will be 
made in the form and amount paid for provision that 
refunds will be in full and in cash.

Subd. 1, par. d. L.1989, c. 322, § 2, eff. Oct. 1, 1989, 
deleted "in full and in cash to the purchaser of the purchase 
price", and inserted "to the purchaser in the form and 
amount paid in the initial sale*.

1989 Main Volume Historical and Statutory Notes

Effective Date; Rules and Regulations. Section

effective Oct. 1, 1988, with rules and regulations 
promulgated as provided by section 4 of L. 1988, c. 711, set 
out as a note under section 18-101.

§ 18-107. Construction

Unless otherwise specifically provided in this article, 
the duties of skiers, passengers, and ski area operators shall 
be governed by common law.

1989 Main Volume Credit(s)

(Added L.1988, c. 711, § 1.)

GENERAL OBLIGATIONS LAW 

<  Laws 1963, Chapter 576 > 

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES

1989 Main Volume Historical and Statutory Notes

Effective Date; Rules and Regulations. Section effective 
Nov. 1, 1988, with rules and regulations promulgated as 
provided by section 4 of L.1988, c. 711, set out as a note 
under section 18-101.

§ 18-108. Severability

If any provision of this article or the application thereof 
to any person or circumstances is held invalid, such 
invalidity shall not affect other provisions or applications of 
this article that can be given effect without the invalid 
provision or application, and to this end the previsions of 
this article are declared to be severable.

1989 Main Volume Credit(s)

(Added L.1988, c. 711, § 1.)

GENERAL OBLIGATIONS LAW 

< Laws 1963, Chapter 576 >

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1989 Main Volume Historical and Statutory Notes 

Effective Date; Rules and Regulations. Section effective
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Nov. 1, 1988, with rules and regulations promulgated as 
provided by section 4 of L.1988, c. 711, set out as a note 
under section 18-101.
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OVERVIEW

The Alaska Supreme Court issued its first decision discussing the 
inherent risks of skiing statute, AS 09.65.135, in HIibschrnan v. City of 
Valdez, — p.2d—,Op.No. 3783 (Alaska 1991).

Hi ibschrnan was skiing the beginner hill of Salmon Berry Ridge, 
operated by the City of Valdez. The hill is 1,300 feet long and has a 208 ' 
vertical rise. The area posted inherent risks of skiing signs in at least 
five places: outside the lift shack, outside by the door to the warming hut, 
inside the warming hut, and one on the inside of each bathroom door.

Hlibschman was a beginning skier, having skied obout 6 to 10 times 
before the day of the incident, in addition to having cross-country skied. 
Hiibschman voluntarily and knowingly skied over a bump/jump in the 
middle of the h ill, and fe ll on her back, causing paraplegia. She believed it 
was appropriate for her to ski over the jump, having watched several 
skiers before her.

The origin of the jump was disputed, but there was evidence the jump 
was created and/or maintained w ith the tacit approval of the ski area.

The City moved fo r summary judgment, and the court granted the 
motion, w ith the exception of the issue of appropriate placement of signs 
as required by the statute. This irsue went to the jury, which returned a 
verdict in favor of the city. Hiibschman appealed.,

The Alaska Supreme Court held as follows:

1. The inherent risk of skiing statute does not eliminate a ski operator's 
lia b ility fo r negligence.

a. The statute was intended to bar recovery for those actions which 
only the skier could control and that were beyond the ski area 
operator's control.

b. The statute preserved the common law duties of landowners, which 
required the landowner to act as a reasonable person in maintaining 
his property in a reasonably safe condition in view of all the 
circumstances, including the likelihood of injury to others, the 
seriousness of the injury, and the burden of the respective parties 
of avoiding the risk.



c. Assumption of risk is only available in its "no duty" form where a 
person voluntarily and unreasonably assumes a negligently created 
risk.

d. Only risks which are obvious and necessary to the sport of skiing 
are inherent risks of skiing.

e. The jump encountered by Hiibschman was not an inherent risk of 
skiing as a matter of law, because (1) jumps are not listed in the 
statute, and (2) Hiibsachman did not know the jump was hazardous.

f. The status of the jump as an inherent risk of skiing should have 
been submitted to the jury.

2. The duty owed toa skier for a natural or an artificial condition is 
governed by the general landowner's duty in Webb and Moloso. as set out in 
Kb), above.

a. The origin of the danger is a factor in applying the Webb analysis.

[Q: Does a ski area operator have a duty to remove natural 
hazards, or are all natural hazards covered by the inherent risks 
of skiing statute?]

b. An artificial danger can produce an inherent risk of skiing, such as 
lift towers, adequately visible traffic control devices, unprotected 
telephone poles on the side of a ski area, moguls built up by skiers, 
etc.

c. An artificially created jump can not be as a matter of law 
"variations or steepness in terrain" or surface... conditions" under 
AS 09.65.135(a)(1).

d. Ski area operator protection from liability for artificial conditions 
should be construed narrowly. "The intent of this legislation is to 
clarify the law concerning the natural, inescapable risks that are a 
part of the aport of akiing

e. There is an Issue of fact as to whether the jump was naturally or 
artificially created.



3. For "skiing beyond one's ability" to bar an action, the skier must 
subjectively know he or she is skiing beyond his or her ability, as an 
inherent risk of skiing must be necessary and subjectively obvious.

4 A claim is not barred if the injury is caused both by an inherent risk of 
skiing and the ski area operator's negligence.

a. The inherent risk of skiing statute does not eliminate the doctrine 
of comparative negligence.

b. Where an injury is caused by both an inherent risk of skiing and the 
negligence of the ski area, the skier's negligence will reduce the 
recovery based on the doctrine of comparative negligence.

c. The ski area operator must show the skier voluntarily and 
unreasonably assumed the negligently created risk.

[Q: If there is negligence on the part of the area operator, does 
this automatically mean the risk is not inherent?]

(Q: If an inherent risk can combine with operator negligence to 
cause an injury, and there is no comparative negligence by the 
skier, is there an apportionment of fault between the inherent 
risk (for which the operator is not liable) and the operator's 
negligence?]

5. In an area such as Salmon Berry Ridge (a single, open hill, where there 
are no real, designated trails as such), it is not insufficient as a matter 
of law to post the signs required by the inherent risk statute on the 
warming hut, lift shack, and outhouses.
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H ea th e r  H iibschman sued th e  C i t y  o f  V a ld e z  i n  t o r t  f o r  
i n j u r i e s  i n c u r r e d  a s  she  went o v e r  a s k i  bump-jump a t  a c i t y  s k i  
h i l l .  The s u p e r i o r  c o u r t  g ra n te d  p a r t  o f  th e  C i t y ' s  summary 
judgm en t m o t io n  and l e t  p a r t  o f  H i ib schm an 's  c a s e  go t o  th e  j u r y ,  
wh ich fo u n d  a g a in s t  h e r .  She a p p e a ls  and th e  C i t y  c r o s s - a p p e a l s ,  
b o th  p r im a r i l y  q u e s t i o n in g  th e  i n t e r p r e t a t i o n  o f  A la s k a ' s  1980 
L im i t a t i o n s  on C la im s  A r i s i n g  From S k i i n g  Act ( " S k i  A c t " ) ,  AS 
0 9 . 6 5 . 1 3 5 . 1

IN TR O D U C TIO N

1. L i m i t a t i o n s  o n  c l a i m s  a r i s i n g  f r o m  skiing .

( a )  A s k i e r  may n o t  r e c o v e r  f rom  a s k i  a r e a  
o p e r a t o r  f o r  i n j u r y  r e s u l t i n g  f rom  an i n h e r e n t  
r i s k  o f  s k i i n g  u n le s s  th e  i n j u r y  o c c u r r e d  when 
t h e  s k i  a r e a  o p e r a t o r  was n o t  p r o v i d i n g  t h e  
i n f o rm a t i o n  r e q u i r e d  by (b ) o f  t h i s  s e c t i o n .
(b )  A s k i  a r e a  o p e r a t o r  s h a l l  p o s t  t r a i l  s ig n s  
a t  p rom in en t  l o c a t i o n s  w i t h in  a s k i  a r e a  which 
s h a l l  i n c lu d e  a l i s t  o f  th e  i n h e r e n t  r i s k s  o f  
s k i i n g  and t h e  l i m i t a t i o n  on l i a b i l i t y  o f  t h e  
s k i  a r e a  o p e r a t o r  p ro v id e d  by  t h i s  s e c t i o n .
( c )  I n  t h i s  s e c t i o n
( 1 )  " i n h e r e n t  r i s k s  o f  s k i i n g "  means t h e  
d ang e rs  o r  c o n d i t i o n s  which a r e  an i n t e g r a l  
p a r t  o f  t h e  s p o r t  o f  s k i i n g ,  i n c lu d i n g ,  b u t  
n o t  l im i t e d  t o ,
(A) ch ang ing  w e a th e r  c o n d i t i o n s ;
(B ) v a r i a t i o n s  o r  s te e p n e s s  i n  t e r r a i n ;
(C ) snow o r  i c e  c o n d i t i o n s ;
(D ) s u r f a c e  o r  s u b s u r fa c e  c o n d i t i o n s  such  a s  
b a re  s p o t s ,  f o r e s t  g row th , and r o c k s ;

( c o n t i n u e d . . . )

- 2 - 3 7 8 3



S a l m o n b e r r y  Ridge, the only d o w n h i l l  ski f a c i l i t y  in 

Valdez,  o p e n e d  to t h e  p u b l i c  in J a nuary  1986. It is c o n s i d e r e d  a 

b e g i n n e r ' s  hill, m e a s u r i n g  1,300 feet from t o p  to b o t t o m  w i t h  a 208 

f o o t  v e r t i c a l  rise. F r o m  the b a s e  of the hill, o n e  c a n  v i e w  a lmost 

t he e n t i r e  hill.

S e v e r a l  b u m p - j u m p s  could be found o n  the h i l l  a t  the time 

of H i i b s c h m a n ' s  a c c i d e n t . 2 T h e  jump at issue w a s  l o c a t e d  at the

S TATEMENT OF FACTS

1. ( . . .continued)
(E) c o l l i s i o n s  w i t h  lift towers, o t h e r
s t r u c t u r e s ,  a n d  t h e i r  c o m p o n e n t s  u n l e s s  t h e  
s k i e r  is o n  the lift;

(F) c o l l i s i o n s  w i t h  oth er skiers; a n d

(G) a s k i e r ' s  f a i l u r e  to ski w i t h i n  t h e  l i m i t s  
of t h e  s k i e r ' s  ability;

(2) " i n j u r y "  m e a n s  a p e r s o n a l  i n j u r y  o r  
p r o p e r t y  d a m a g e  o r  loss;

(3) " s k i e r "  m e a n s  a p e rso n in a ski a r e a  
e n g a g e d  in t h e  s p o r t  of skiing, s l i d i n g
d o w n h i l l  o n  s n o w  or ice on skis, a t o b o g g a n ,
a sled, a tube, a ski-bob, o r  o t h e r  d e v i c e  f o r  
r e c r e a t i o n  in snow;

(4) " s k i  a r e a "  m e a n s  all ski slopes, t r a i l s  
a n d  o t h e r  p l a c e s  u n d e r  t h e  c o n t r o l  of a s k i  
a r e a  o p e r a t o r  a n d  a d m i n i s t e r e d  as a s i n g l e  
e n t e r p r i s e  in t h e  state;

(5) " s k i  a r e a  o p e r a t o r "  m e a n s  t h e  o p e r a t o r  o f  
a s k i  area.

2. W h i l e  t h e  C i t y  c o n t e n d s  t h a t  t h i s  w a s  m o r e  of a "bump" 
t h a n  a " j u m p , "  t h e  t e r m  "jump" w i l l  b e  u sed. W e  d r a w  the
i n f e r e n c e s  in H i i b s c h m a n ' s  favor, as she w a s  t h e  p a r t y  o p p o s i n g
s u m m a r y  j u d g m e n t .  W i l s o n  v. P o l l e t . 416 P . 2 d  381, 3 8 3-84 (Alaska 

1966).

- 3 - 3 7 8 3



l o w e r  left s i d e  of the hill if o n e  l ooked  at the h i l l  f r o m  itsr

bottom. T h e  jump w a s  l o c a ted o n  a r e l a t i v e l y  flat a r e a  of the 

hill, a l t h o u g h  t h e r e  w a s  a s t e e p e r  area  just uphill of t h e  jump. 

T h e  j u m p  w a s  e s t i m a t e d  to be f r o m  t w o  feet to four feet in height. 

It w a s  the o n l y  j u m p  in t h a t  a r e a  of the hill and w a s  a "focal  

p o i n t "  of the run o n  that s i d e  of the hill.

O n  M a r c h  13, 1986, H e a t h e r  Hiibschman, a f i f t e e n  y e a r  

old, w e n t  s k i i n g  at S a l m o n b e r r y  Ridge. H i i b s c h m a n  w a s  a b e g i n n e r  

skier. She h a d  g o n e  d o w n h i l l  s k i i n g  a p p r o x i m a t e l y  s i x  t o  t e n  t i m e s  

p r i o r  t o  t h e  acciden t, a l t h o u g h  s h e  h a d  also c r o s s - c o u n t r y  skied. 

P r i o r  to M a r c h  13, H i i b s c h m a n  h a d  b e e n  s k i i n g  at S a l m o n b e r r y  e v e r y  

d a y  of t he week.

H i i b s c h m a n  h a d  n e v e r  t a k e n  t h e  jump in q u e s t i o n .  She 

said, "Most of t h e  t i m e  I j u s t  d i d n ' t  feel like I w a s  r e a d y  . . . 

I c o u l d n ' t  find a n y b o d y  w h o  w o u l d  t e a c h  me, s h o w  m e  h o w  t o  d o  it, 

a n d  I w a n t e d  t o  be s h o w n  h o w  t o  d o  it b e f o r e  I w e n t  a n d  j u s t  t r i e d  

it m y s e l f . "  T h e  d a y  o f  h e r  a c c i d e n t ,  s h e  d e c i d e d  to t r y  t h e  jump. 

H i i b s c h m a n  w a t c h e d  a t  l e a s t  f o u r  of h e r  friends t a k e  t h e  jump. 

W h i l e  t h e y  w e r e  s l i g h t l y  m o r e  a d v a n c e d  t h a n  H i i b s c h m a n ,  s h e  a l s o  

o b s e r v e d  p e o p l e  of h e r  a b i l i t y  level g o  off t h e  jump. H e r  f r i e n d  

A a r o n  K e l l y  s p e c i f i c a l l y  s h o w e d  h e r  h o w  t o  ski t h e  jump. He 

a d v i s e d  her, " s t a y  down, s t a y  f o r w a r d . "  H i i b s c h m a n  s t a t e d  t h a t  she 

f e l t  f a i r l y  f a m i l i a r  w i t h  t h e  a p p r o a c h  and the t a k eoff,  g a i n i n g  

that f a m i l i a r i t y  f r o m  w a t c h i n g  p e o p l e  as s h e  s k i e d  b e s i d e  them, 

l o o k i n g  a t  t h e  jump, a n d  r e a d i n g  ski m a g a z i n e s  to l e a r n  w h a t  s h e  

w a s  s u p p o s e d  to do.
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H i i b s c h m a n  stood in line to take this jump. A s  she 

a p p r o a c h e d  the jump, she c o n c e n t r a t e d  on w h a t  she w a s  doing. 

H i i b s c h m a n  s t a t e s  t h a t  she s n o w p l o w e d  all th<_ w a y  to k e e p  h e r  speed 

as l o w  as p o s s i b l e  and t h a t  s h e  was g o i n g  s l o w e r  than t h e  s k i e r s  

on t h e  o t h e r  side of the hill. As s h e  a p p r o a c h e d  the jump, she 

l e a n e d  forward. She a l s o  s t r a i g h t e n e d  o u t  her skis so t h e y  w o u l d  

n o t  c r o s s  w h e n  she h i t  the j u m p . 3 However, H i i b s c h m a n  s t ated, the 

jump

t h r e w  m e  w a y  high, h i g h e r  t h a n  I t h o u g h t  it 
w ould, a n d  t h r e w  m e  back. A n d  I was —  s t i l l  
u p s i d e  d o w n  in t h e  air, and I wa s s t r u g g l i n g  
t o  g e t  forward, l e a n  f o r w a r d  as h a r d  as I 
c o u l d  and I just d i d n ' t  h a v e  e n o u g h  time. M y  
b u t t  a n d  t h e  b a c k s  of my s k i s  h i t  t h e  g r o u n d  
a t  a b o u t  t h e  same t i m e  a n d  t h e n  I r o l l e d  d o w n  
t h e  h i l l  —  slid a c t u a lly.

O t h e r s  c o n f i r m e d  t h a t  t h e  j u m p  " l o f t e d  y o u  s t r a i g h t  u p  i n t o  the

air. . . . "  H i i b s c h m a n  t e s t i f i e d  t h a t  w h e n  s h e  landed, h e r  skis

" w e r e  a l m o s t  p e r p e n d i c u l a r  t o  t h e  g r o u n d . "  She fell a n d  l a n d e d  on

h e r  t a i l  bone, r e s u l t i n g  in p e r m a n e n t  p a r a l y s i s  f r o m  t h e  w a i s t

down.

A t  t he t i m e  H i i b s c h m a n  jumped, a b ig p i t  e x i s t e d  a t  the 

b a s e  of t h e  jump, w h e r e  p e o p l e  h a d  b e e n  landing. T h e  s k i  lift 

o p e r a t o r  exp lained, "[A]t t h e  end of t h e  d a y  y o u  h a v e  t h i s  pit 

r i g h t  here, t h i s  is a n  a v e r a g e  d i s t a n c e  w h e r e  e v e r y b o d y ' s  g o i n g  to 

land, and t h e y  a l w a y s  fall a n d  h i t  t h e i r  butts o n  the s n o w  a n d  it

3. O t h e r s  d i s p u t e  H i i b s c h m a n ' s  account. Some s a y  t h a t  she 
w a s  t r a v e l i n g  qui ckly, a p p r o a c h i n g  t h e  jump a t  " f u l l  s p eed ," 
b e c o m i n g  r i g i d  as s h e  n e a r e d  t h e  jump, a n d  l e ani ng t o o  f a r  back 
w h i c h  c a u s e d  h e r  ski t i p s  t o  g o  s t r a i g h t  up. Again, w e  c o n s t r u e  
t h e  facts  in H i i b s c h m a n ' s  f a v o r  at t h i s  stage.
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just k e e p s  d i g g i n g  it o u t  a n d  d i g g i n g  it out." H i i b s c h m a n  never 

o b s e r v e d  the l a ndin g a r e a  nor d i d  a ny one m e ntion to h e r  a n y t h i n g  

a b o u t  it. T h e  lift o p e r a t o r  further explained, "as y o u  l anded it 

w a s  k i n d  of a flat s u r f a c e ,  not too m u c h  incline  so y o u  had. . . 

a h a r d  l a n d i n g  . . . b e c a u s e  if you h a v e  an incline  it t e n d s  to be 

m o r e  s o f t  b e c a u s e  y o u  g l i d e  off it, but inste ad y o u  k i n d  of landed 

hard, boom, y o u  k n o w . "  ' A n o t h e r  lift a t t e n d a n t  a l s o  s a i d  t h e  jump 

w a s  d a n g e r o u s  b e c a u s e  t h e  l a n d i n g  was t o o  flat a n d  a s k i e r  w o u l d  

g e t  t o o  m u c h  a i r  t i m e  for t h e  jump. A b o u t  half t h e  p e o p l e  taking 

the j u m p  fell, s o m e  o f  w h o m  w e r e  b e g i n n e r s . 4 S o m e  s k i e r s  w h o  fell 

a l s o  l a n d e d  on t h e i r  r e a r  o r  back.

D u r i n g  t e s t i m o n y ,  w h e n  a s k e d  w h e t h e r  h e  t h o u g h t  t h e  jump 

w a s  d a n g e r o u s ,  t h e  s k i  l i f t  o p e r a t o r  answered, "Yes. " H e  a d m i t t e d  

t h a t  "I s h o u l d  h a v e  t o l d  t h e m  n o t  to t a k e  the j u m p  u n t i l  t h e y  h a d  

l e a r n e d  h o w  t o  s k i  b e tte r, b e c a u s e  t h e y  k e p t  g e t t i n g  b e h i n d  on 

t h e i r  skis. . . .1,5 H o w e v e r ,  w h i l e  t h e  ski p a t r o l  w o u l d  d e s t r o y  

j umps it c o n s i d e r e d  u n s a f e  or m a r k  t h e m  as out of bounds, t h i s  jump 

w a s  n o t  s o  d e s t r o y e d  o r  m a rked. A n  e x p e r t  in ski a r e a  d e s i g n  and 

p l a n n i n g  t h o u g h t  it w a s  i n a p p r o p r i a t e  to h a v e  t h i s  jump, o r  any

4. T h e  t e s t i m o n y  v a r i e d  w i d e l y  on the s u c c e s s  r a t e  for 
n a v i g a t i n g  t h e  jump. S o m e  t e s t i m o n y  i n d i c a t e d  t h a t  h a r d l y  any of 
t h e  s k i e r s  n a v i g a t e d  it s u c c e s s f u l l y  a n d  even i n t e r m e d i a t e  skiers 
w o u l d  fall. Yet, o t h e r s  s a i d  m o s t  s ki ers n a v i g a t e d  t h i s  jump 

s u c c e s s f u l l y .

5. T h e  h e a d  o f  t h e  ski p a t r o l  a t  the t i m e  o f  the a c c i d e n t  
stated, ho wever, t h a t  t o  h i s  knowledge, no o t h e r  s k i e r  h a d  ever 
b e e n  i n j u r e d  o n  t h a t  jump. T h e  ski lift o p e r a t o r  c o n c u r r e d .
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jump, on a b e g i n n e r ' s  hill unless the jump were m a r k e d  as 

a p p r o p r i a t e  o n l y  for m o r e  a d v a n c e d  skiers.

O n e  o t h e r  k e y  fact e x i s t s  r e g a r d i n g  the accident. Before 

skiing, H i i b s c h m a n  a n d  h e r  f r iends s t o p p e d  a t  t h e  V a ldez B ottle 

S t o p  L i q u o r  Store. H i i b s c h m a n  e s t i m a t e d  t h a t  s h e  had c o n s u m e d  

b e t w e e n  o n e  a n d  o n e - h a l f  and t h r e e  b e e r s  b e f o r e  the accident. She 

b e l i e v e d  t h a t  s h e  w a s  in c o n t r o l  at all t i m e s  w h i l e  s k i i n g  a n d  that 

t h e  b e e r s  m a d e  n o  d i f f e r e n c e  to h e r  s k i i n g  p e r f o r m a n c e .  H i i b s c h m a n  

a s s e r t e d  t h a t  s h e  h a d  t a k e n  f o u r  runs b e t w e e n  h e r  last d r i n k  of 

b e e r  a n d  t h e  t i m e  of t h e  a c c i d e n t  and s h e  d i d  n o t  fall on a n y  of 

t h o s e  runs. S h e  s a i d  she w a s  c l e a r  h e a d e d  as she s t a r t e d  her 

d e s c e n t  t o w a r d s  t h e  jump. A n  e m e r g e n c y  m e d i c a l  t e c h n i c i a n  w h o  

s u b s e q u e n t l y  a t t e n d e d  H i i b s c h m a n  stated, "I c o u l d  smell a l c o h o l  on 

h e r  breath, b u t  s h e  w a s  not o b v i o u s l y  i n t o x i c a t e d . "

O n  t h e  d a y  o f  H i i b s c h m a n ' s  a c c i d e n t ,  t h e r e  w e r e  at least 

five i n h e r e n t  r i s k  o f  s k i i n g  s i g n s  p o s t e d  at S a l m o n b e r r y  Ridge: one 

o n  t h e  o u t s i d e  of t h e  lift shack, o n e  b y  t h e  d o o r  to the w a r m i n g  

hut, o n e  i n s i d e  t h e  w a r m i n g  hut, a n d  o n e  on t h e  i n si de of each 

b a t h r o o m  d o o r . 6 T h e s e  s i g n s  w e r e  p o s t e d  in p l a c e s  the P a r k s  &

6. T h e  s i g n s  r e a d  as follows:

I N H E R E N T  R I S K S  O F  S K I I N G

A S  R E Q U I R E D  BY A L A S K A  S T A T E  S T A T U [ T ] E  SEC.
0 9 . 6 5 . 1 3 5 ,  T H I S  N O T I C E  IS T O  I N F O R M  Y O U  O F  T H E  
I N H E R E N T  R I S K S  O F  SKIING. I N H E R E N T  R I S K S  O F  
S K I I N G  M E A N S  D A N G E R O U S  C O N D I T I O N S  W H I C H  A R E  A N  
I N T E G R A L  P A R T  O F  T H E  S P O R T  O F  SKIING. T H E S E  
R I S K S  I N C L U D E  BUT A R E  N O T  L I M I T E D  TO:

( c o n t i n u e d . ..)
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R e c r e a t i o n  S e r v i c e  t h o u g h t  were "the m o s t  p r o m i n e n t  p l a c e s  on the 

ski hill."

Based on t h e  Ski Act, the C i t y  m o v e d  for s u m m a r y  

judgment, w h i c h  t h e  s u p e r i o r  c o u r t  g r a n t e d  in p a r t  a n d  d e n i e d  in 

part. T h e  cour t h e l d  t h a t  H i i b s c h m a n ' s  injuries r e s u l t e d  from "an 

i n h e r e n t  r i s k  of s k i i n g "  w h i c h  s p e c i f i c a l l y  i n c l u d e d  " variations  

or s t e e p n e s s  in t e r r a i n , "  "surface . . . c o n d i t i o n s , " a n d / o r  "a 

s k i e r ' s  failure t o  ski w i t h i n  t h e  limits of the s k i e r ' s  a b i l i t y . "  

T h e  s u p e r i o r  c o u r t  r e j e c t e d  H i i b s c h m a n ' s  c o n t e n t i o n  t h a t  the 

s t a t u t e ' s  c a t e g o r i e s  v i o l a t e d  equal p r o t e c t i o n .  However, the 

s u p e r i o r  c o u r t  f o u n d  t h a t  a g e n u i n e  i s s u e  of m a t e r i a l  fact e x i s t e d  

r e g a r d i n g  w h e t h e r  t h e  signs  w e r e  p o s t e d  "at p r o m i n e n t  l o c a t i o n s  

w i t h i n  [the] ski area. . . . "

6. (...continued)
A. C H A N G I N G  W E A T H E R  C O N D I T I O N S ;
B. V A R I A T I O N S  O R  S T E E P N E S S  IN T E R R A I N ;
C. S N O W  O R  ICE  C O N D I T I O N S ;
D. S U R F A C E  O R  S U B S U R F A C E  C O N D I T I O N S  

S U C H  A S  B A R E  SPOTS, F O R E S T  G R OWTH, 
A N D  ROCKS;

E. C O L L I S I O N S  W I T H  L I F T  TOWERS, O T H E R  
STRUCT U R E S ,  A N D  T H E I R  C O U P O N []ENTS 
U N L E S S  T H E  S K I E R  IS O N  T H E  LIFT;

F. C O L L I S I O N S  W I T H  O T H E R  SKIERS;
G. A  S K I E R ' S  F A I L U R E  T O  SKI W I T H I N  T H E  

L I M I T S  O F  T H E  S K I E R S  ABILITY.

L I M I T A T I O N  O N  C L A I M S  A R I S I N G  F R O M  S K I I N G

A  S K I E R  M A Y  N O T  R E C O V E R  F R O M  A  S K I  A R E A  
O P E R A T O R  F O R  I NJURY  R E S U L T I N G  F R O M  A N  I N H E R E N T  

R I S K  O F  SKIING.

P L E A S E  B E  S A F E T Y  C O N S C I O U S  A N D  H A V E  A  G O O D  

TIME.
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H i i b s c h m a n  filed a mo t i o n  for r e c o n s i d e r a t i o n .  While the 

c o u r t  c o n c l u d e d  t h a t  a r t i f i c i a l  o b j e c t s  can q u a l i f y  as an inherent 

r i s k  of s k i i n g  w i t h i n  the statute, the c o u r t  ag reed w i t h  Hiibsc h m a n  

t h a t  n e g l i g e n t  or d e f e c t i v e l y  m a d e  o r  d e s i g n e d  artificial 

c o n d i t i o n s  w o u l d  not c o n s t i t u t e  an " i n h e r e n t  risk of skiing" a n d  

c o u l d  be a c t i o n a b l e  in tort. However, the s u p e r i o r  court stated 

t h a t  no c o m p e t e n t  e v i d e n c e  w a s  p r e s e n t e d  to raise a g e n u i n e  issue 

of m a t e r i a l  f a c t  t h a t  t h e  jump w a s  n e g l i g e n t l y  or d e f e c t i v e l y  made 

o r  d e s i g n e d .  T h e  c o u r t  a l s o  f o u n d  it u n n e c e s s a r y  to c onsi d e r  

w h e t h e r  t h e  s l o p e ' w a s  n e g l i g e n t l y  m a i n t a i n e d ,  i n s t e a d  t r e a t i n g  the 

c l a i m  as one o f  n e g l i g e n t  design.

H i i b s c h m a n  t h e n  filed a s e c o n d  m o t i o n  for r e c o n s i d e r a t i o n  

w h i c h  t h e  s u p e r i o r  c o u r t  g r a n t e d  in part, and d e n i e d  in part. T h e  

c o u r t  c o n s i d e r e d  a n  e x p e r t  a f f i d a v i t  s t a t i n g  th at a l l o w i n g  a jump 

on a b e g i n n e r  h i l l  w a s  n e g l i g e n t  a n d  f o u n d  t h a t  it r a i s e d  a g e n u i n e  

i s s u e  of m a t e r i a l  fact as to w h e t h e r  t h e  jump c o n s t i t u t e d  an 

i n h e r e n t  r i s k  of skiing. However, t h e  c o u r t  r e a f f i r m e d  its prior 

c o n c l u s i o n  t h a t  H i i b s c h m a n ' s  a t t e m p t  t o  s ki o v e r  t h e  jump  was, as 

a m a t t e r  o f  law, "a s k i e r ' s  f a i l u r e  to'ski w i t h i n  t h e  limits of the 

s k i e r ' s  a b i l i t y . "  T h e r e a f t e r  the c o u r t  s u b m i t t e d  t h e  issue of 

a d e q u a t e  s i g n i n g  t o  a jury. The j u r y  r e t u r n e d  a v e r d i c t  in favor 

of t h e  C i t y  on thi s issue. H i i b s c h m a n  n o w  a p p e a l s  a n d  the City 

c r o s s - a p p e a l s .

I. D I D  T H E  J U M P  C O N S T I T U T E  A N  I N H E R E N T  R I S K  O F  S K I I N O  OR A  
N E G L I G E N T L Y  C R E A T E D  A R T I F I C I A L  C O N D I T I O N ?
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Th e  s u p e r i o r  co u r t  found that a g e n u i n e  issue of m a t e r i a l  

f a c t  e x i s t e d  as t o  w h e t h e r  the jump c o n s t i t u t e d  an i n h e r e n t  risk 

of skiing, i.e. w h e t h e r  the jump was a n o n - n e g l i g e n t l y  c r e a t e d  or 

m a i n t a i n e d  v a r i a t i o n  in terrain. T h e  City, in its cross-app eal, 

is a s k i n g  t h e  c o u r t  to hold, as a m a t t e r  of law, t h a t  the jump 

c o n s t i t u t e d  an i n h e r e n t  r i s k  of s k i i n g . 7 T h e  C i t y  c o n t e n d s  that 

t h e  jump  w a s  a "variationf] or s t e e p n e s s  in t e r r a i n "  o r  a "surface 

c o n d i t i o n []." T h e  C i t y  a l s o  a s s e r t s  that t h e  j u m p  w a s  o p e n  and 

o b v i o u s  a n d  k n o w i n g l y  encountered, and a r g u e s  t h a t  H i i b s c h m a n ' s  

a l c o h o l  c o n s u m p t i o n  m a g n i f i e d  a n y  r i s k  i n h e r e n t  in t h e  jump. It 

c l a i m s  t h e  g r e a t e r  w e i g h t  o f  a u t h o r i t y  w o u l d  d e e m  t h e  j u m p  an 

i n h e r e n t  r i s k  of skiing.

H i i b s c h m a n  m a i n t a i n s  t h a t  th e j u m p  w a s  a n  a r t i f i c i a l  

c o n d i t i o n  c r e a t e d  b y  a n e g l e c t e d  s t a c k  of b r u s h  c u t  a n d  s t a c k e d  by 

t h e  City. A l t e r n a t i v e l y ,  s h e  s u b m i t s  that  it m a y  h a v e  be en b uilt 

b y  c h i l d r e n  w i t h  s h o v e l s  b o r r o w e d  from t h e  C i t y  e mploy e e s ,  and 

i n t e n t i o n a l l y  g r o o m e d  b y  t h e  employees. H e r  t h e o r y  of n e g l i g e n c e  

is t h a t  t h i s  j u m p  w a s  i n a p p r o p r i a t e  for a b e g i n n e r s '  hill, 

p a r t i c u l a r l y  as n o  w a r n i n g  of its d a n g e r  w a s  given.

7. T h e  s u p e r i o r  c o u r t ' s  g r a n t  of s u m m a r y  j u d g m e n t  is r e v i e w e d  
a s  to w h e t h e r  a g e n u i n e  i s s u e  of m a t e r i a l  f a c t  e x i s t s  a n d  w h e t h e r  
t h e  m o v i n g  p a r t y  is e n t i t l e d  to j u d g m e n t  o n  t h e  l a w  a p p l i c a b l e  to 
t h e  e s t a b l i s h e d  facts. Sea Lion Corp. v. A i r  L o g i s t i c s  of A l a s k a  
I n c . . 787 P . 2d 109, 116 (Alaska 1990). A l l  legal q u e s t i o n s  are 
a f f o r d e d  d e  n o v o  review. S e e  W a l s h  v. E m e r i c k , 6 1 1  P . 2d 28, 30
(Alaska 1980).
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W e  a f f i r m  the s u p e r i o r  c o u rt's d e t e r m i n a t i o n  that a 

g e n u i n e  i s s u e  of m a t e r i a l  fact e x i s t e d  as to w h e t h e r  the jump 

c o n s t i t u t e d  an i n h e r e n t  ri sk of skiing.

A. E v i d e n c e  of N e g l i g e n c e

First, w e  note that the s t a t u t e  d o e s  not e l i m i n a t e  a ski 

area o p e r a t o r ' s  l i a b i l i t y  for negligence . T h e  l e g i s l a t i v e  h i s t o r y  

of t h e  s t a t u t e  m a k e s  this clear. I n d u s t r y  p r o p o n e n t s  of the bill 

s t a t e d  r e p e a t e d l y  that t h e y  d i d  not w i s h  t o  a v o i d  any 

r e s p o n s i b i l i t i e s  t h a t  w e r e  r i g h t f u l l y  theirs, b u t  t h e y  w a n t e d  to 

r e d u c e  n u i s a n c e  claims. T h e  s t a t u t e  was i n t e n d e d  t o  bar r e c o v e r y  

for t h o s e  a c t i o n s  w h i c h  o n l y  t h e  s k i e r  c o u l d  c o n t r o l  a n d  t h a t  w e r e  

b e y o n d  t h e  s k i  a r e a  o p e r a t o r ' s  control. T h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  t o  " c l a r i f y "  the law a n d  n o t  c h a n g e  it, a n d  t h a t  it sought 

to l i m i t  r e c o v e r y  for " i n h e r e n t  r i s k s , "  r e i n f o r c e s  o u r  c o n c l u s i o n  

t h a t  i n d u s t r y  l i a b i l i t y  for n e g l i g e n c e  w a s  m a i n t a i n e d . 8

8. T h e  s t a t e m e n t  of l e g i s l a t i v e  i nte nt r e a d s  a s  follows:

T h e  l e g i s l a t u r e  finds t h a t  the s p o r t  of s k i i n g  
is p r a c t i c e d  by a large n u m b e r  of r e s i d e n t s  of 
t h e  s t a t e  a n d  a t t r a c t s  a large n u m b e r  of 
n o n r e s i d e n t s ,  s i g n i f i c a n t l y  c o n t r i b u t i n g  to 
t h e  e c o n o m y  of t h e  state. It f u r t h e r  f i n d s  
t h a t  i n s u r a n c e  c a r r i e r s  are i n c r e a s i n g l y  
r e l u c t a n t  to p r o v i d e  l i a b i l i t y  i n s u r a n c e  
p r o t e c t i o n  t o  s k i  area o p e r a t o r s  a n d  t h a t  t h e  
p r e m i u m s  c h a r g e d  by i n s u r a n c e  c a r r i e r s  h a v e  
r i s e n  s h a r p l y  in r e c e n t  y e a r s  d u e  t o  c o n f u s i o n  
as t o  w h e t h e r  a s k i e r  a s s u m e s  t h e  r i s k s  
i n h e r e n t  in t h e  s p o r t  of s k i i n g  w h e n  h e  
p a r t i c i p a t e s  a c t i v e l y  in t h e  sport. It is t h e  
i n t e n t  of the l e g i s l a t u r e  in e n a c t i n g  t h i s  A c t  
t o  c l a r i f y  the law in r e l a t i o n  t o  s k i i n g

( c o n t i n u e d . ..)
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T h e r e f o r e ,  t h e  S k i  A c t  p r e s e r v e d  t h e  c omm on  l a w  d u t i e s

of s k i  area o p e r a t o r s  at the t i m e  of the act's passa g e .  In W e b b

v. C i t y  and B o r o u g h  of S i t k a , w e  said,

T h e  r u l e  t h a t  w e  a d o p t  is this: A  l a n d o w n e r
. . . m u s t  a c t  as a r e a s o n a b l e  p e r s o n  in 
m a i n t a i n i n g  h i s  p r o p e r t y  in a r e a s o n a b l y  s a f e  
c o n d i t i o n  i n  v i e w  of all the c i r c u m s t a n c e s ,  
i n c l u d i n g  t h e  l i k e l i h o o d  o f  injury to other s, 
the s e r i o u s n e s s  of t h e  injury, and t h e  b u r d e n  
on t h e  r e s p e c t i v e  p a r t i e s  of a v o i d i n g  t h e  
risk.

561 P . 2d 731, 733 (Alaska 1977).

Further, at t h e  r e l e v a n t  t i m e  the l a w  o n  a s s u m p t i o n  of 

r i s k  h a d  been c l a r i f i e d ,  r e s t r i c t i n g  it as an a f f i r m a t i v e  defense, 

but l e a v i n g  i n t a c t  t h e  c o n c e p t  in its "no d u t y "  form. We 

explained,

8. (...continued)
i n j u r i e s  a n d  t h e  r i s k s  i n h e r e n t  in t h a t  s p o r t  
a n d  t o  p r o v i d e  that, as a m a t t e r  of p u b l i c  
policy, a p e r s o n  e n g a g e d  in t h a t  s p o r t  m a y  n o t  
r e c o v e r  f r o m  a ski a r e a  o p e r a t o r  for i n j u r i e s  
r e s u l t i n g  f r o m  t h o s e  i n h e r e n t  risks.

9. W h e n  A S  0 9 . 6 5 . 1 3 5  w a s  p a s s e d  in 1980, s k i  a r e a  o p e r a t o r s  
w e r e  a l s o  u n d e r  a s t a t u t o r y  d u t y  t o  a v o i d  l i a b i l i t y  f o r  n e g l i g e n c e .  
F o r m e r  AS 0 5.20. 012, e n a c t e d  in 1967, read:

L i a b i l i t y  F o r  A c c i d e n t s  I n  S k i i n g  A r e a s .  N o  
o w n e r  o r  o p e r a t o r  of sk i e q u i p m e n t  m a y  b e  h e l d  
liable  for t h e  n e g l i g e n c e  of p e r s o n s  o t h e r  
t h a n  e m p l o y e e s  w h o  u s e  d e s i g n a t e d  s k i i n g  a r e a s  
o w n e d  o r  c o n t r o l l e d  b y  him, u n l e s s  t h e  o w n e r  
or o p e r a t o r  has n e g l i g e n t l y  m a i n t a i n e d  t h e  
d e s i g n a t e d  s k i i n g  a r e a s  o r  h a s  f u r n i s h e d  o r  
s u p p l i e d  d e f e c t i v e  equipm e n t ,  the u s e  o f  w h i c h  
is t h e  p r o x i m a t e  c a u s e  of a n y  i n jury  s u s t a i n e d  
by a p e r s o n  w h i l e  e n g a g e d  in s k i i n g  a c t i v i t i e s  
w i t h i n  t h e  d e s i g n a t e d  s k i i n g  areas. [§ 2 Ch.
25 S L A  1967] (Emphasis added).
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T h e  c o n c e p t  of a s s u m p t i o n  of r i s k  was 
d e v e l o p e d  from the common law a c t i o n  of a 
s e r v a n t  a g a i n s t  his master. T h e  m a s t e r  was 
h e l d  to be not n e g l ige nt if he p r o vided a 
r e a s o n a b l y  safe place to work, and the servant 
w a s  s a i d  to h a v e  assu med the i n h e r e n t  risks 
t h a t  remai ned. In this s e n s e  a s s u m p t i o n  of 
r i s k  w a s  n ot an a f f i r m a t i v e  defense, but 
r a t h e r  w a s  a n o t h e r  way of s a y i n g  t h e  m a s t e r  
w a s  n o t  negligent; for the s e r v a n t  h a d  the 
b u r d e n  of p r o v i n g  that his i n j u r y  res ulted 
f r o m  a r i s k  o t h e r  than one i n h e r e n t  in a place 
t h a t  w a s  a r e a s o n a b l y  safe p l a c e  t o  work.

L e a v i t t  v. G i l l a s p i e . 443 P . 2d 61, 67-8 (Alaska 1968). We

continued,

B u t  w h e r e  a s s u m p t i o n  of r i s k  w a s  a defense, 
t h e  q u e s t i o n  w a s  w h e t h e r  p l a i n t i f f  had 
v o l u n t a r i l y  e n t e r e d  into a s i t u a t i o n  i n v o lving 
o b v i o u s  danger, w i t h  k n o w l e d g e  of t h e  danger, 
a n d  w i t h o u t  r e g a r d  t o  w h e t h e r  he h a d  a c t e d  in 
s u c h  a s i t u a t i o n  as a r e a s o n a b l y  p r u d e n t  m a n  
w o u l d  h a v e  acted. . . .

A s  a m a t t e r  o f  p o l i c y  w e  d i s a p p r o v e  of a 
c o n c e p t  w h i c h  c o u l d  r e s u l t  in a s i t u a t i o n  
w h e r e  a n  a c c i d e n t  victim, e v e n  t h o u g h  not 
c o n t r i b u t o r i l y  a t  fault, c o u l d  be ban. id from 
r e c o v e r y  b e c a u s e  he k n e w  o r  s h o u l d  h a v e  k n o w n  
of a n e g l i g e n t l y  c r e a t e d  risk. T h e  just 
c o n c e p t  s h o u l d  b e  w h e t h e r  a r e a s o n a b l y  p r u d e n t  
m a n  in t h e  e x e r c i s e  of d u e  c a r e  w o u l d  have 
i n c u r r e d  t h e  r i s k  d e s p i t e  t h a t  k n o w l e d g e ,  and 
if so, w h e t h e r  h e  w o u l d  have c o n d u c t e d  h i m s e l f  
in t h e  m a n n e r  in w h i c h  the p l a i n t i f f  a c t e d  in 
t h e  l i g h t  of a l l  the c i r c u m s t a n c e s ,  i n c l u d i n g  
t h e  a p p r e c i a t e d  risk.

I d . C o n s e q u e n t l y ,  o n l y  t h e  p e r s o n  w h o  v o l u n t a r i l y  a n d  u n r e a s o n a b l y

a s s u m e d  a n e g l i g e n t l y  c r e a t e d  r i s k  w a s  c o n t r i b u t o r i l y  n e g l i g e n t  and

b a r r e d  f r o m  r e c o v e r y .  H a l e  v. O ' N e i l l . 492 P . 2d 101, 103 (Alaska
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1 9 7 1 ); Y o u n g  v. S t a t e , 491 P . 2d 122, 125 (Alaska 1971); B a chne r v. 

P e a r s o n . 479 P . 2d 319, 328-330 (Alaska 1 9 7 0 ) . 10

W h i l e  we b e l i e v e  the s t a t u t e  c o d i f i e d  this c a s e  law in 

the ski context, it a l s o  aids trial c o u r t s  by l i s t i n g  t h o s e  risks 

w h i c h  are c o n s i d e r e d  i n h e r e n t  in the sport: t h o s e  r isks w h i c h  are

10. G i v e n  t h e  l a w  of a s s u m p t i o n  o f  r i s k  c o d i f i e d  b y  the 
statut e, w e  r e j e c t  t h e  C i t y ' s  a r g u m e n t  t h a t  a s s u m p t i o n  of r i s k  bars 
H i i b s c h m a n ' s  c l a i m  o n  t h e  b asis t h a t  t h e  j u m p  w a s  o p e n  a n d  o b v i o u s  
a n d  k n o w i n g l y  e n c o u n t e r e d .  Similarly, the C i t y  c i t e s  cases 
i n d i c a t i n g  t h a t  t h e  a s s u m p t i o n  of r i s k  d o c t r i n e  c o d i f i e d  b y  s t a t u t e  
" r e n d e r s  t h e  r e a s o n a b l e n e s s  of the s k i e r ' s  . . . b e h a v i o r
i r r e l e v a n t . "  E . g . . S c h m i t z  v. C a n n o n s b u r g  S k i i n g  C o r p . . 428 N . W . 2 d  
742, 744 (Mich. App. 1988). W e  r e j e c t  t h i s  inter p r e t a t i o n .
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• 11 12 •
o b v i o u s  and n e c e s s a r y  to it. Evidence of n e g l i g e n c e  on the

p a r t  of t h e  ski area opera tors, however, takes the c a s e  out of the 

i n h e r e n t  risk of s k i i n g  context.

In the c a s e  a t  bar, it is not c l e a r  t h a t  t h e  c o n d i t i o n  

wa s  an inherent r i s k  of skiing, g i v e n  that a j u m p  is not 

s p e c i f i c a l l y  listed in t h e  s t a t u t e  and its risk is not n e c e s s a r i l y  

o b v i o u s  o r  n e c e s s a r y . 13 H i i b s c h m a n  s tate d s he d i d n ' t  t h i n k  the 

jump w a s  h a z a r d o u s  in t h e  w a y  it w a s  d e s i g n e d  or c o n s t r u c t e d  b e fore 

s h e  w e n t  off of it. S h e  said, "I d i d n ' t  t h i n k  it w o u l d  b e  t h e r e  

if it w a s . "  S h e - k n e w  t h a t  t h e  ski hi ll s t a f f  a l l o w e d  t h e  c h i l d r e n  

to  t a k e  t h e  jump a n d  t h e r e f o r e  a s s u m e d  it w a s  s a f e  for be ginn e r s .

11. The f r e q u e n t  n o t i c e  p r o v i d e d  b y  trai l s i g n s  m a k e s  the 
r i s k  obvious.

12. A  risk m u s t  b e  " n e c e s s a r y "  t o  b e  an i n h e r e n t  r i s k  of the 
sport.

Th e  q u e s t i o n  o f  w h e t h e r  a r i s k  is n e c e s s a r y  
r e l a t e s  t o  t h e  is sue o f  the o p e r a t o r ' s  duty;
. . . .  If a g i v e n  d a n g e r  c o u l d  be e l i m i n a t e d  
or m i t i g a t e d  t h r o u g h  t h e  e x e r c i s e  of 
r e a s o n a b l e  care, it is n o t  a n e c e s s a r y  d a nger .
N e c e s s a r y  d a n g e r s ,  therefore, m u s t  be t h o s e  
w h i c h  c a n n o t  r e a s o n a b l y  be e l i m i n a t e d  b y  t h e  
area operator.

A s s u m p t i o n  of Risk A f t e r  S u n d a y  v. S t r a t t o n  Corp.: T h e  V e r m o n t  
S p o r t s  Injury L i a b i l i t y  s t a t u t e  a n d  I n j u r e d  S k i e r s , 3 V e r m o n t  L. 
Rev. 129, 141-2 (1978) ( e m p hasis in original).

13. A  risk  no t  l i s t e d  in t h e  s t a t u t e  m a y  s t i l l  be a n  i n h e r e n t  
r i s k  of t h e  sport if n e c e s s a r y  a nd obvious. T h e  r i s k  m u s t  be 
s u b j e c t i v e l y  o b v i o u s  t o  t h e  skier. T h e  p l a i n t i f f  m u s t  k n o w  of the 
r i s k ' s  presence, u n d e r s t a n d  its nature, and f r e e l y  a n d  v o l u n t a r i l y  
c h o o s e  to e n c o u n t e r  it. W. Keeton, P r o s s e r  & K e e t o n  o n  T o r t s . S 
68, at 4 86-87 (5th ed. 1984).
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O u r  r e v i e w  of the r e c o r d  pe rsuades us that e v i d e n c e  of 

n e g l i g e n c e  a l s o  e x i s t s  in the case  at bar. For example, one 

w i t n e s s  s t a t e d  t h a t  the jump s h o u l d  be torn d o w n  b e c ause "it w a s n ' t  

fit, s u i t a b l e  . . . b e c a u s e  it was built to w h e r e  y o u  g o t  t o o  m u c h  

air, a n d  it w a s  a f lat la nding." H i i b s c h m a n ' s  e x p e r t  w i t n e s s  

s t a t e d  t h a t  t h e r e  s h o u l d  not h a v e  been any jumps at all on a 

b e g i n n e r ' s  s l o p e  a n d  t h a t  if t h e  ski area w e r e  i n t e n d e d  for m o r e  

t h a n  b e g i n n e r  skiers, t h e  jumps s h o u l d  have  be en c l e a r l y  m a r k e d  as 

b e i n g  s u i t a b l e  o n l y  for e x p e r t  skiers. O t h e r s  also t e s t i f i e d  that 

t h e  j u m p  w a s  n o t  s a f e  for b e g i n n e r  skiers. In fact, t h e  ski area 

h a d  r u l e s  p r o h i b i t i n g  a r t i f i c i a l  jumps, u n l e s s  a u t h o r i z e d  b y  ski 

a r e a  m a n a g e m e n t .  W i t h  a l l  i n f e r e n c e s  d r a w n  in H i i b s c h m a n ' s  favor, 

w e  c o n c l u d e  t h a t  g e n u i n e  i ssu es of m a t e r i a l  fact e x i s t  a s  t o  

w h e t h e r  t h e  j u m p  w a s  an i n h e r e n t  r i s k  of skiing.

B) A r t i f i c i a l  v e r s u s  N a t u r a l  C o n d i t i o n s

H i i b s c h m a n  m a k e s  m u c h  o f  this d i s t i n c t i o n  in h e r  brief; 

t h e  City, h o w e v e r ,  c o n t e n d s  it is i r r e l e v a n t  to the l e g a l  q u e s t i o n  

of w h e t h e r  t h e  j u m p  w a s  a "varia tion!] or s t e e p n e s s  in t e r r a i n , "  

or a " s u r f a c e  . . . c o n d i t i o n ! ] . "  T h e  C i t y  m a i n t a i n s  t h e  o r i g i n  

of the j u m p  is i rre levant, as it is an inher ent r i s k  of s k i i n g  e v e n  

if it w a s  a n  a r t i f i c i a l  cond ition.

A n  a r t i f i c i a l  item c a n  p r o d u c e  a n  i n h e r e n t  r i s k  of

skiing. T h e  s t a t u t e  covers, for example, c o l l i s i o n s  w i t h  lift

towers. A S  0 9 . 6 5 . 1 3 5 ( c ) ( 1 ) ( E ) .  O t h e r  a r t i f i c i a l  i t e m s  m a y  a l s o

p r o d u c e  i n h e r e n t  r i s k s  a s s u m i n g  t h e y  are n o t  n e g l i g e n t l y  d e s i g n e d
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o r  m a i n t a i n e d  or a s s u m i n g  t h e  r i s k  is obvious a n d  n e c e s s a r y  (e.g. 

m o g u l s  on an ex pert t r a i l ) . 14 See R o w e t t  v. K e l l y  C a n v o n  S ki Hill. 

Inc. , 639 P . 2d 6, 7 (Idaho 1981) (no n e g l i g e n c e  by ski area

o p e r a t o r  w h e n  n i g h t  s k i e r  i n j u r e d  by s kiing i n t o  t r a f f i c  c o n t r o l  

d e v i c e  w h i c h  w a s  a d e q u a t e l y  i l l u m i n a t e d  and d i s c e r n i b l e  at a 

d i s t a n c e ) ;  see also Smith  v. S e v e n  Spring s Farm. I n c . . 716 F.2d 

1002, 1009 (3rd Cir. 1983) (advanced i n t e r m e d i a t e  s k i e r  v o l u n t a r i l y  

a s s u m e d  t h e  r i s k  w h e n  he s k i e d  d o w n  a trail m a r k e d  m o s t  d i f f i c u l t ,  

a w a r e  of a n  icy h e a d w a l l  l i n e d  by a n  u n p r o t e c t e d  t e l e p h o n e - l i k e  

p o l e ) .

Theref o r e ,  we h o l d  t h a t  the duty o w e d  t o  a s k i e r  for a 

n a t u r a l  or an a r t i f i c i a l  c o n d i t i o n  is gover n e d  b y  W e b b . 561  P . 2d 

7 3 1  (faulty sidewalk) a n d  M o l o s o  v. S t a t e . 644 P . 2d 205 (Alaska 

1982) (rock s l i d e  d u r i n g  s t a t e  h i g h w a y  project) . P r i m a r i l y ,  the 

o r i g i n  of t h e  d a n g e r  f i g u r e s  into t h e  W e b b  calculus, as it a f f e c t s  

t h e  b u r d e n  on the l e s p e c t i v e  p a r t i e s  of a v o i d i n g  t h e  risk. It is 

a l s o  r e l e v a n t  t o  t h e  i s s u e  o f  t h e  ski r e s or t's k n o w l e d g e  of the 

d a nge r.

W e  a l s o  hold, h o w ever, t h a t  an a r t i f i c i a l l y  c r e a t e d  jump 

c a n  n o t  be, as m a t t e r  of law, " v a r i a t i o n s  or s t e e p n e s s  in t e r r a i n "  

o r  " s u r f a c e  . . . c o n d i t i o n s . "  AS 0 9 . 6 5 . 1 3 5 ( a ) ( 1 ) ( B )  o r  (D) . 

W h i l e  the s t a t u t e  d o e s  n o t  d i f f e r e n t i a t e  e x p l i c i t l y  b e t w e e n  a ski 

o p e r a t o r ' s  r e s p o n s i b i l i t y  for a r t i f i c i a l  versus n a t u r a l  c o n d i t i o n s ,

14. If, as t h e  C i t y  co n t e n d s ,  m o g u l s  o r i g i n a t e  f r o m  " t e r r a i n  
v a r i a t i o n s ,  s k i e r  p a t t e r n s ,  a n d  s n o w  a n d  ice c o n d i t i o n s , "  t h e n  t h e y  
a r e  n o t  a r t i f i c i a l  c o n d i t i o n s  i n t e n t i o n a l l y  p u t  o n  t h e  run 

c o m p a r a b l e  to t h e  jump.
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t he items it lists, as w e l l  as the intent to r e t a i n  l i a b i l i t y  for

negligence, i n d i c a t e  t h a t  ski area o p e rator p r o t e c t i o n  from

l i a b i l i t y  for a r t i f i c i a l  c o n d i t i o n s  s hould be c o n s t r u e d  narrowly.

T h e  l e g i s l a t i v e  h i s t o r y  explained, "The intent of t h i s  l e g i s l a t i o n

is to c l a r i f y  t h e  law c o n c e r n i n g  the natural, i n e s c a p a b l e  risks

t h a t  are a p a r t  of the s p o r t  of skiing and to s p e c i f y  t h a t  a ski

area o p e r a t o r  is n o t  l i a b l e  for injuries r e s u l t i n g  f r o m  these

i n h e r e n t  r . s k s . "  (Emphasis added).

W e  f i n d  p a r t i c u l a r l y  c o m p e l l i n g  the t e s t i m o n y  p r o v i d e d

b y  th e N a t i o n a l  Ski P a t r o l  System, Inc. d u r i n g  t h e  b i l l ' s

c o n s i d e r a t i o n :

W e  a g r e e  w i t h  t h e  c o n c e p t  of S.B. No. 470 
w h i c h  a d d r e s s e s  t h e  risks inherent in t h e  
s p o r t  o f  skiing. Ski area o p e r a t o r s  in t h e  
s t a t e  d e f i n i t e l y  n e e d  p r o t e c t i o n  f r o m  
u n j u s t i f i e d  l i a b i l i t y  in surance c l a i m s  
a s s o c i a t e d  w i t h  t h e  n a tu ral risks o f  t h e  
sport. A t  t h e  s a m e  time, we are c o n c e r n e d  
t h a t  s k i e r s  m u s t  a l s o  be a d e q u a t e l y  p r o t e c t e d  
a g a i n s t  a n y  f o r m  o f  n e g l i g e n c e  c a u s e d  b y  s k i  
a r e a  o p e r a t o r s .  We b e l ieve w i t h  a f e w  
m o d i f i c a t i o n s ,  t h e  p r o p o s e d  s t a t u t e  c a n  
a c h i e v e  e q u i t a b l e  p r o t e c t i o n  for both s k i  a r e a  
o p e r a t o r s  a n d  t h e  u s i n g  public.

S u g g e s t e d  r e v i s i o n s  to, sec. 0 9 . 1 0 . 3 2 0  
d e f i n i t i o n s  are:

2. ( D ) . E l i m i n a t e  the w o r d  "stumps". T h e s e
a r e  p r o b a b l y  m a n  i n d u c e d  o b s t a c l e s  t h a t  s h o u l d  
b e  e i t h e r  e li minated, reduced, or m a r k e d  as 
h a z a r d s  b y  t h e  s k i  area operator.

(Emphasis a d d e d ) . T h e  r e c o m m e n d a t i o n  to e l i m i n a t e  t h e  word

"stumps " w a s  a d o pt ed, i n d i c a t i n g  th at a l t e r i n g  n a t u r a l  c o n d i t i o n s

(e.g. c u t t i n g  a tree) r e m o v e s  t h e m  from the c a t e g o r y  o f  inherent
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r i s k s  w h i c h  are e x p l i c i t l y  l ist ed by t h e  statute. O u r  c o n c l u s i o n

is r e i n f o r c e d  by t h e  p r e s e n c e  of the w o r d  "stumps" in the Utah ski

statute, u p o n  w h i c h  t he A l a s k a  s t a t u t e  is modeled. U C A  § 78-27-

52(1). Similarly, t h e  N a t i o n a l  Ski P a t r o l  System, Inc. r e c o m m e n d e d

th e  followin g, w h i c h  was n o t  adopted:

1. (C) E x p a n d  on s n o w  o r  ice c o n d i t i o n s  to
c l a r i f y  that, v a r i a t i o n s  m a y  o c c u r  b e c a u s e  of
w e a t h e r  f a c t o r s  a n d / o r  h i l l  grooming.

F o r  instance, s t a n d a r d  g r o o m i n g  p r a c t i c e s  
c ould c a u s e  v a r i a b l e  s n o w  s u r f a c e  c o n d i t i o n s  
w h i c h  s k i e r s  s h o u l d  a c c e p t  as n o r mal i n h e r e n t  
risks o n  a m a n a g e d  s k i  run. N e g l i g e n t  
g r o o m i n g  p r a c t i c e s  c o u l d  c a u s e  u n s a f e  c o n d i­
tions, s u c h  as l e a v i n g  d a n g e r o u s  b e r m s  or 
c u t b a n k s  o n  g r o o m e d  runs. S k i  a r e a  o p e r a t o r s  
s houl d n o t  be a b s o l v e d  f r o m  such n e g l i g e n c e .

T h a t  t h e  s t a t u t e  d i d  n o t  i n c l u d e  s n o w  v a r i a t i o n s  f r o m  h i l l  g r o o m i n g

as a n  i n h erent r i s k  a l s o  r e i n f o r c e s  t h e  i m p o r t a n c e  of t h i s

d i c h o t o m y .

C a s e  l a w  from o t h e r  j u r i s d i c t i o n s  a l s o  e m p h a s i z e s  the

i m p o r t a n c e  of " n a t u r a l  c o n d i t i o n s . "

W h a t  t h e  c h a l l e n g e d  s t a t u t e  d o e s  is to 
r e c o g n i z e  t h a t  t h e r e  a r e  c e r t a i n  r i s k s  
i n h e r e n t  in t h e  s p o r t  of s k i i n g  t h a t  n e i t h e r  
t h e  s k i e r  n o r  the s k i  a r e a  o p e r a t o r  c a n  
r e a s o n a b l y  c o n trol. Indeed, t h e  r i s k  a n d  
o f t e n - r u g g e d  n a t u r a l  s e t t i n g  p r o v i d e s  b o t h  t h e  
g r e a t e s t  a t t r a c t i o n s  of s k i i n g  as w e l l  as t h e  
g r e a t e s t  e l e m e n t s  o f  d a nger. N a t u r a l  c o n d i­
t i o n s , s u c h  as v e g e t a t i o n ,  s n o w  c o v e r  a n d  
w e a t h e r  c o n d i t i o n s ,  m a k e  t r a i l  c o n d i t i o n s  
h i g h l y  v a r i a b l e  a n d  d i f f i c u l t  to manage.

K e l l e h e r  v. Big S k v  of M o n t a n a . 642 F.Supp. 1128, 1130 (D. Mont.

j.986) (emphasis a d d e d ) . O t h e r  c a s e s  i d e n t i f y i n g  t h e  " i n h e r e n t

r i s k s  of skiing" o f t e n  s p e a k  g e n e r a l l y  of items s u c h  a s  "grade,
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boundary, m i d - t r a i l  obstructions , c o r n e r s  and v a r i e d  c o n d i t i o n s  of 

the s n o w . "  W r i g h t  v. Mt. M a n s f i e l d  Lift. I n c . , 96 F. Supp. 786,

790 (D. Vt. 1951). T h i s  includes t h i n g s  s u c h  as roots, rocks,

brush, ruts, a n d  w o r n  spots. Id. In L e o p o l d  v. O k e m o  M o u n t a i n  

I n c . f the c o u r t  s p o k e  of the " a p p a r e n t  an d n e c e s s a r y  danger" 

i n h e r i n g  in "trees, r o c k s  and a d v e r s e  t e r r a i n  w h i c h  b o r d e r  e v e r y

t r a i l . "  420 F. Supp. 731, 787 n.2 (D. Vt. 1976).

Here, c o n f l i c t i n g  e v i d e n c e  e x i s t s  as t o  w h e t h e r  t h i s  jump 

wa s  a r t i f i c i a l l y  m a d e  o r  n a t u r a l l y  p a r t  of t h e  t e r r a i n .  T h i s  

p r e s e n t s  a f a c t u a l  q u e s t i o n  for j u r y  resolution. T h e  ski lift 

o p e r a t o r  b e l i e v e d  t h e  jump w a s  a r t i f i c i a l  b e c a u s e  a f t e r  it w a s  

removed, n o  dirt, a l d e r s  or r o c k s  w e r e  left. H e  s a w  j u s t  l e v e l e d  

snow, " n i c e  c l e a n  s n o w . "  N o r  w a s  t h e r e  n e w l y  m o v e d  b r u s h  a r o u n d  

to i n d i c a t e  t h a t  it w a s  fo rmed b y  brush. Also, h e  h a d  o b s e r v e d  the 

hill p r i o r  to t h e  s n o w f a l l  and o t h e r s  h a d  t o l d  h i m  t h a t  the jump 

w a s  a n  a r t i f i c i a l  struct u r e .  S o m e  o p e r a t o r s  c a l l e d  the jump 

" C h e t ' s  j ump," a l l e g e d l y  aft er t h e  i n d i v i d u a l  w h o  b u i l t  it. O n e  

w i t n e s s  t e s t i f i e d  t h a t  h e  saw C h e t  a n d  a n o t h e r  p e r s o n  b u i l d  t h e s e  

jumps. Suppos e d l y ,  e a c h  day, t h e  e m p l o y e e s  w o u l d  t h r o w  m o r e  snow 

on t h e  j u m p  t o  k e e p  i t  built up, a n d  w o u l d  g r o o m  it o r  p a c k  snow 

on it t o  c h a n g e  its c h a r a c t e r i s t i c s .  T e s t i m o n y  w a s  p r e s e n t e d  that 

c h i l d r e n  m a d e  a n d  g r o o m e d  the j u m p s  w i t h  the s h o v e l s  g i v e n  to them  

by e m p l o y e e s  a t  the h ill. Yet, t h e r e  w a s  a l s o  e v i d e n c e  t h a t  it was 

not a jump, b u t  r a t h e r  a bump t h a t  w a s  u s e d  as a jump. T h e  p e r s o n  

w h o  r e m o v e d  t h e  jump s a i d  it w a s  c r e a t e d  b y  alder.
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It r e m a i n s  for the jury to d e t e r m i n e  w h e t h e r  t h e  jump is 

a n a t u r a l  v a r i a t i o n  in t e r r a i n  or surfac e condition. Thus, w e  

c o n c l u d e  that the s u p e r i o r  c o u r t ' s  d e n i a l  of s u m m a r y  j u d g m e n t  in 

this r e s p e c t  w a s  correct.

II. W A S  H I I B S C H M A N ' S  I N J U R Y  A  R E S U L T  OF A  F A I L U R E  T O  SKI W I T H I N  
H E R  A B I L I T Y  W I T H I N  THE M E A N I N G  O F  AS 0 9 . 6 5 . 1 3 5 ( c ) ( 1 ) ( G ) ?

T h e  s u p e r i o r  c o u r t  c o n c l u d e d  as a m a t t e r  of l a w  t h a t  at 

th e  time of t h e  a c c i d e n t  H i i b s c h m a n  w a s  skiing b e y o n d  h e r  ability, 

w i t h i n  t h e  m e a n i n g  of A S  09.65. 1 3 5 ( c ) ( 1 ) ( G ) .  H i i b s c h m a n  a r g u e s  

t h a t  the t rial c o u r t ' s  r e a s o n i n g  p r o d u c e s  a bsurd r e s u l t s ,  a s s u m e s  

t h e  l e g i s l a t u r e  i n t e n d e d  to c h a n g e  t o r t  liability, a n d  is c o n t r a r y  

to p u b l i c  policy. T h e  C i t y  e m p h a s i z e s  t h a t  H i i b s c h m a n  k n e w  f r o m  

p e r s o n a l  o b s e r v a t i o n  w h a t  t h e  j ump e n t a i l e d  a n d  k n o w i n g l y  a s s u m e d  

th e  risk. It a r g u e s  t h a t  H i i b s c h m a n ' s  a l c o h o l  c o n s u m p t i o n  

m a g n i f i e d  a n y  r i s k  i n h e r e n t  in the jump.

T h e  ski a r e a  o p e r a t o r  is not l iable f o r  i n j u r i e s  

r e s u l t i n g  from  i n h e r e n t  r i s k s  l isted by the statute, i n c l u d i n g  

s k i i n g  b e y o n d  o n e ' s  ability.  A  t r i a l  c o u r t  s h o u l d  g r a n t  s u m m a r y  

j u d g m e n t  o n l y  if n o  g e n u i n e  issue of m a t e r i a l  f a c t  exis ts. S ea 

Li o n  Corp. v. A i r  L o g i s t i c s  of Alaska. I n c . . 7 8 7  P . 2d a t  116 

(Alaska 1990). Here, a d i s p u t e d  issue of fact e x i s t s  a s  to w h e t h e r  

H i i b s c h m a n  was s k i i n g  b e y o n d  h e r  ability. We h o l d  t h a t  t h e  t r i a l  

c o u r t  e r r e d  in n o t  s u b m i t t i n g  t h i s  issue to the jury.

For “s k i i n g  b e y o n d  o n e ' s  a b i l i t y’1 to bar a n  a c t ion, the 

s k i e r  m u s t  s u b j e c t i v e l y  k n o w  he o r  she is s k i i n g  b e y o n d  h is or h e r
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a b i l i t y ,  a s  a n  i n h e r e n t  r i s k  o f  s k i i n g  m u s t  b e  n e c e s s a r y  a n d

s u b j e c t i v e l y  obvious. O n  k n o w l e d g e  of risk, P r o s s e r  states,

(H]e m u s t  n o t  o n l y  k n o w  of the facts w h i c h  
c reate t h e  d a n ger , b u t  h e  m u s t  c o m p r e h e n d  a n d
a p p r e c i a t e  t h e  n a t u r e  of the d a n g e r
itself. . . . T h e  s t a n d a r d  to be a p p l i e d  is. 
in t h e o r y  a t  least, a s u b j e c t i v e  o n e , g e a r e d  
t o  the p a r t i c u l a r  p l a i n t i f f  and his s i t u a t i o n ,  
r a t h e r  t h a n  t h a t  of t h e  r e a s o n a b l e  m a n  of
o r d i n a r y  p r u d e n c e  w h o  a p p e a r s  in c o n t r i b u t o r y  
n e g l i g e n c e .  If b e c a u s e  of age or l a c k  of 
i n f o r m a t i o n  o r  experien ce, he d o e s  n o t  
c o m p r e h e n d  t h e  r i s k  involved in a k n o w n  
s ituation, h e  w i l l  n o t  be taken to c o n s e n t  t o  
a s sum e it. H i s  f a i l u r e  to e x e r c i s e  o r d i n a r y  
care t o  d i s c o v e r  t h e  d a n g e r  is n o t  p r o p e r l y  a 
m a t t e r  o f  a s s u m p t i o n  of risk b ut of t h e
d e f e n s e  o f  c o n t r i b u t o r y  negligence.

A t  the s a m e  t i m e  . . . t h e  p l a i n t i f f  w i l l  n o t  
be h e a r d  t o  s a y  t h a t  he d i d  not c o m p r e h e n d  a 
r i s k  w h i c h  m u s t  h a v e  b e e n  q u i t e  c l e a r  a n d  
ob v i o u s  t o  him.

Keeton, s u p r a , at 4 8 7 - 8 8  (foot notes o m i t t e d  a n d  e m p h a s i s  added); 

see a l s o  R u t t e r  v. N o r t h e a s t e r n  B e a v e r  C o u n t y  S c h o o l  D i s t . . 437 

A . 2d 1198, 1204 (Pa. 1981).

V i e w i n g  t h e  e v i d e n c e  m o s t  f a v o r a b l y  to H i i b s c h m a n ,  we 

find t h a t  s k i i n g  t h i s  j u m p  w a s  w i t h i n  h e r  a b i l i t y  l e v e l .  T h e  jump 

w a s  l o c a t e d  on a b e g i n n e r s '  slope. T h e  ski lift o p e r a t o r  d e s c r i b e d  

S a l m o n b e r r y  R i d g e  a s  " v e r y  beginner, very slow. T h e r e  is no 

d i f f i c u l t y  t o  t he r u n . "  H i i b s c h m a n  had t a k e n  s o m e  d o w n - h i l l  ski 

l e s s o n s  before, a n d  h a d  e v a l u a t e d  h o w  to t a k e  t h i s  jump. 

H i i b s c h m a n  w a t c h e d  b e g i n n e r s  t a k i n g  the jump, s o m e  m a s t e r i n g  it. 

O t h e r s  w h o  m a s t e r e d  it, like A a r o n  Kelly, h a d  f a l l e n  t h e  first 

t h r e e  t i m e s  he j u m p e d  it. S h e  d i d  not n o t i c e  a n y t h i n g  d a n g e r o u s  

a b o u t  the w a y  t h e  j u m p  w a s  d e s i g n e d  or c o n s t r u c t e d .  A l t h o u g h
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H i i b s c h m a n  was drinking,  she said it d i d  not affect h e r  that day. 

M o r e over,  evidence w a s  p r e s e n t e d  t h a t  teenagers  and b e g i n n e r  skiers 

are not as able to a c c u r a t e l y  a s s e s s  a degree of risk p r e s e n t e d  by 

a d a n g e r o u s  condition. B e c a u s e  c o n t r a r y  evidence w a s  p r e s e n t e d , 15 

a c o n t e s t e d  issue of m a t e r i a l  f a c t  ex i sts. The q u e s t i o n  of w h e t h e r  

H i i b s c h m a n  was s kiing  b e y o n d  h e r  a b i l i t y  should h a v e  g o n e  to the 

jury.

III. IS A  C L A I M  B A R R E D  IF T H E  I N J U R Y  W A S  CAU8ED B O T H  B Y  A N  
I N H E R E N T  RISK A N D  T H E  SKI A R E A  O P E R A T O R 7 8 N E G L I G E N C E ?

As the s t a t u t e  d o e s  n o t  i n s u l a t e  a ski area o p e r a t o r  f r o m  

l i a b i l i t y  for neglig e n c e ,  o n c e  e v i d e n c e  of n e g l i g e n c e  e x ists, t h e  

c a s e  m u s t  g o  to the jury. Howeve r, t h e  ski area o p e r a t o r  is free 

to a r g u e  t h a t  the s k i e r  v o l u n t a r i l y  a n d  u n r e a s o n a b l y  a s s u m e d  a 

n e g l i g e n t l y  cre ated r i s k . 16 T h e  s k i e r ' s  n e g l i g e n c e  w o u l d  t h e n  

r e d u c e  r e c o v e r y  u n d e r  t h e  d o c t r i n e  o f  compar a t i v e  n e g l i g e n c e .

In 1986, s i x  y e a r s  a f t e r  t h e  m o s t  recent i n h e r e n t  r i s k  

of s k i i n g  statute w a s  p a s s e d  (Ch. 80, S L A  1980), o u r  l e g i s l a t u r e  

e n a c t e d  a c o m p a r a t i v e  n e g l i g e n c e  s t a t u t e . 17 W hile w e  g e n e r a l l y

15. For example, H i i b s c h m a n ' s  m o t h e r  told Chet S i m m o n s  t h a t  
the a c c i d e n t  was H i i b s c h m a n ' s  o w n  fault, that she w a s  i n t o x i c a t e d  
and s k i i n g  o u t  of c o n t r o l .  A s  t o  t h i s  statement, H i i b s c h m a n ' s  
m o t h e r  l ater s u b m i t t e d  a n  a f f i d a v i t  d e n y i n g  she had s a i d  it.

16. S kiing b e y o n d  o n e ' s  a b i lity, A S  09.65.135(c) (1) ( G ) , w o u l d  
c o n s t i t u t e  an u n r e a s o n a b l e  a s s u m p t i o n  of a n e g l i g e n t l y  c r e a t e d  

risk.

17. A l a s k a  S t a t u t e  0 9 . 1 7 . 0 6 0  r e a d s  as follows:

( c o n t i n u e d . ..)

- 2 3 - 3 7 8 3



g i v e  p r e f e r e n c e  to a s p e c i f i c  s t a t u t e  over a m o r e  g e n e r a l  one, c ity

of C o r d o v a  v. M e d i c a i d  Rate C o m m ' n . . 789 P . 2d 346, 352 (Alaska

1990) , we m u s t  h a r m o n i z e  the two s t a t u t e s  if p o s s ible. s t a t e .

Dept, of H i g h w a y s  v. G r e e n . 586 P . 2d 595, 602 (Alaska 1978).

Ordin a r i l y ,  an u n a m b i g u o u s  s t a t u t e  is e n f o r c e d  
as w r i t t e n  w i t h o u t  j u d i c i a l  c o n s t r u c t i o n  or 
m o d i f i c a t i o n ;  however, t h i s  r u l e  is not 
c o n t r o l l i n g  w h e n  a s e e m i n g l y  u n a m b i g u o u s  
s t a t u t e  m u s t  be c o n s i d e r e d  in c o n j u n c t i o n  w i t h  
a n o t h e r  act. H a f l i n o  v. I n l a n d b o a t m e n ' s  
U n i o n . 585 P . 2d 870, 872 (Alaska 1978). In
t h a t  case, we w i l l  e x a m i n e  the l e g i s l a t i v e  
h i s t o r y  a n d  a d o p t  a r e a s o n a b l e  c o n s t r u c t i o n  
w h i c h  r e a l i z e s  l e g i s l a t i v e  intent, a v o i d s  
c o n f l i c t  o r  inconsist ency, and g i v e s  e f f e c t  to 
e v e r y  p r o v i s i o n  of b o t h  acts. Id. a t  873,
875, 877.

L a k e  v. C o n s t r u c t i o n  M a c h . . I n c . 787 P . 2d 1027, 1030 (Alaska 1990).

A s  such, w e  m u s t  i n t e r p r e t  t he S k i  A c t  so as n o t  to

n u l l i f y  the c o m p a r a t i v e  n e g l i g e n c e  statute. T h e  r e a s o n  for t h i s

w a s  e x p l a i n e d  in R i n i  v. O a k l a w n  J o c k e y  C l u b . 861 F . 2 d  502, 508

(8th Cir. 1988):

" [ W ] h e r e  a s s u m p t i o n  o f  r i s k  c o i n c i d e s  w i t h  
c o n t r i b u t o r y  negli g e n c e ,  a p p l i c a t i o n  o f  t h e  
d o c t r i n e  o p e r a t e s  to f r u s t r a t e  t h e  v e r y  r e s u l t  
t h a t  the c o m p a r a t i v e  n e g l i g e n c e  s t a t u t e  w a s  
d e s i g n e d  t o  a c h i e v e .” R u t t e r  v. N o r t h e a s t e r n  
B e a v e r  C o u n t v  S ch ool D i s t r i c t . 437 A . 2d a t  
1210 n. 6 (plurality). D e a n  P r o s s e r  a l s o  
n o t e d  t h a t  the r e t e n t i o n  of t h i s  f o r m  of

17. (...continued)
E f f e c t  o f  c o n t r i b u t o r y  fault. In an a c t i o n  
b a s e d  on f a u l t  s e e k i n g  to r e c o v e r  d a m a g e s  for 
i n j u r y  o r  d e a t h  t o  a p e r s o n  o r  h a r m  t o  
property, c o n t r i b u t o r y  f a u l t  c h a r g e a b l e  t o  t h e  
c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  t h e  a m o u n t  
a w a r d e d  a s  c o m p e n s a t o r y  d a m a g e s  for t h e  i n j u r y  
a t t r i b u t a b l e  to t h e  c l a i m a n t ' s  c o n t r i b u t o r y  
fault, b u t  d o e s  n o t  b a r  recovery.
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a s s u m p t i o n  of risk a f t e r  l e gisl ative a d o p t i o n  
of c o m p a r a t i v e  n e g l i g e n c e

[i)n all p r o b a b i l i t y  . . . d e f eats
the b a s i c  i n t e n t i o n  of the statute, 
since it c o n t i n u e s  an a b s o l u t e  bar 
in the c a s e  of o n e  important, and 
very common, type of n e g l i g e n t  
c o n d u c t  o n  the part of the 
p laintiff. It can s c a r c e l y  be 
s u p p o s e d  in r e a s o n  t h a t  the 
l e g i s l a t u r e  has intended to a l l o w  a 
partial r e c o v e r y  to the p l a i n t i f f  
w h o  has b e e n  so n e g l i g e n t  as not to 
d i s c o v e r  h i s  [or her] p e r i l  at all, 
and d e n y  it to o n e  who h a s  at least 
e x e r c i s e d  p r o p e r  care in that 
respect, b u t  h a s  made a m i s t a k e  of 
j u d g ment in p r o c e e d i n g  to e n c o u n t e r  
the d a n g e r  a f t e r  it is known.

W. Prosser, P r o s s e r  o n  T o r t s  §68, at 457 (4th 
ed. 1971) ( f o o tnote omitted).

We n o t e  th at t h i s  a p p r o a c h  h a s  b e e n  a d o p t e d  b y  Oregon.

J e s s u p  v. Mt. Bachelor. I n c . . 792 P . 2d 1232, 1233 (Or. A pp.), r e v .

d e n i e d  799 P . 2d 646 (Or. 1990). The O r e g o n  C o u r t  o f  A p p e a l s  h e l d

t h a t  w h i l e  r e c o v e r y  is b a r r e d  for an i n j u r y  c a u s e d  s o l e l y  by an

i n h e r e n t  r i s k  o f  skiing, c o m p a r a t i v e  f a u l t  a p p l i e s  w h e n  t h e  i n j u r y

is c a u s e d  by a c o m b i n a t i o n  of a n  i n h e r e n t  r i s k  of s k i i n g  a n d  the

ski a r e a  o p e r a t o r ' s  n e g l i g e n c e .  Id.

T h e  C i t y  d i s a g r e e s  w i t h  this approach, p l a c i n g  e m p h a s i s

on a U t a h  s t a t u t e  s i m i l a r  to A l a s k a ' s  Ski Act. T h e  C i t y  c i t e s  Fc<?P)

W r i a h t  to S u n d a y  and Bevond; Is the L a w  K e e p i n g  U p  W i t h  the

S k i e r s ?  4 U t a h  L. Rev. 885, 8 93-97 (1985):

By e x t e n d i n g  i m m u n i t y  to ski r e s o r t s  w h e n  an
" i n h e r e n t  r i s k "  c a u s e s  the injury, the U t a h  
l e g i s l a t u r e  h a s  p r e - e m p t e d  t h e  c o m p a r a t i v e  
n e g l i g e n c e  s t a t u t e  for t h o s e  risks. Thus,
w h e r e  an i n j u r y  r e s u l t s  f r o m  a h a z a r d
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c a t e g o r i z e d  as an "inherent risk/' the skier 
i n j u r e d  in U t a h  is c o n t r i b u t o r i l y  n e g l i g e n t  
per se, d e s p i t e  the c o m p a r a t i v e  n e g l i g e n c e  
statute.

T w o  c r i t i c a l  facts, however, d i f f e r e n t i a t e  U tah's s t a t u t e  from the 

A l a s k a  Ski Act. First, t he A laska statut e omits l a n g u a g e  c o n t ained 

in t h e  U t a h  statute: " [ n o t w i t h s t a n d i n g  a n y t h i n g  in Sections 78-

27-37 t h r o u g h  7 8 - 2 7 - 4 3  [78-27-38 is the specific p r o v i s i o n  a d o pting 

c o m p a r a t i v e  n e g l i g e n c e ]  to the contrary, no s k i e r  m a y  make any 

c l a i m  against, o r  r e c o v e r  from, a n y  ski area o p e r a t o r  for injury 

r e s u l t i n g  from a n y  of the inhere nt risks of s k i i n g . "  Utah C o d e  

Ann. 7 8 - 2 7 - 5 3  (1953). Second, A l a s k a ' s  c o m p a r a t i v e  n e g l i g e n c e

s t a t u t e  w a s  p a s s e d  a f t e r  t h e  Ski Act, w h e r e a s  in U t a h  it was p a s s e d  

b e f o r e  t h e  ski statute. T h e  s t a t u t o r y  e n a c t m e n t  of c o m p a r a t i v e  

n .gligence in A l a s k a  a f t e r  the inh erent r i s k  of s k i i n g  statute, 

w i t h o u t  a c k n o w l e d g i n g  t h e  Ski Act, indicat es a l e g i s l a t i v e  i n tant 

t o  a l l o w  p r i n c i p l e s  o f  c o m p a r a t i v e  n e g l i g e n c e  into t h e  ski context. 

C f ♦ In re T a p p . 16 B.R. 315 (Bankr. A l a s k a  1981).

M o r e o v e r ,  b e c a u s e  A laska h a d  c o m p a r a t i v e  n e g l i g e n c e  as 

a m a t t e r  of c a s e  law as e a r l y  as 1975, e.g. K a a t z  v. S t a t e , 540 

P . 2d 1037, 1049 (Alaska 1975), t h e  Ski A c t ' s  failure to 

s p e c i f i c a l l y  e l i m i n a t e  c o m p a r a t i v e  n e g l i g e n c e  in t h e  ski context, 

as U t a h  did, i n d i c a t e s  t h a t  the l e g i s l a t u r e  do.d n o t  intend t o  

e x c l u d e  c o m p a r a t i v e  n e g l i g e n c e  analysis. O u r  c o n c l u s i o n  is 

r e i n f o r c e d  by t h e  s t a t u t e ' s  l e g i s l a t i v e  history, w h i c h  i n d i cates 

t h a t  t h e  s t a t u t e  w a s  n o t  i n t ended to e l i m i n a t e  ski a r e a  o p e r a t o r ' s  

l i a b i l i t y  f or n e g l i g e n c e .
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O n  remand, q u e s t i o n s  of w h e t h e r  H i i b s c h m a n ' s  a c t i o n s  w e r e  

r e a s o n a b l e ,  i n c l uding the r e l e v a n c e  of her d r i n k i n g  a n d  her 

k n o w l e d g e  of the risk of t a k i n g  the jump, will be r e l e v a n t  to the 

i s s u e  of c o m p a r a t i v e  n e g l i g e n c e .
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IV. W E R E  T H E  P O S T E D  S IGNS I N S U F F I C I E N T  AS A M A T T E R  OF L A W  TO 
8 A T I 8 F Y  A S  0 9.65.135 ?

The s u p e r i o r  c o u r t  found that a g e n u i n e  issue of m a t e r i a l

fact e x i s t e d  as to w h e t h e r  the sign s w e r e  p o s t e d  at p r o m i n e n t

l o c a t i o n s  in the ski area, Hiibs c h m a n  c o n t e n d s  t h a t  the p o s t e d

s i g n s  w e r e  i n s u f f i c i e n t  as a m a t t e r  of law, for t h e y  w e r e  not

"trail  signs" n o r  w e r e  t h e y  p o s t e d  at " p r o m i n e n t  l o c a t i o n s "  as

r e q u i r e d  by statute.

W e  f i n d  H i i b s c h m a n ' s  a r g u m e n t s  w i t h o u t  merit. T he

s u p e r i o r  c o u r t  l e f t  for t h e  jury the g e n e r a l  issue of the a d e q u a c y

of n o t i c e  and signing. T h e  issues of "the size, content, number,

location, and p r o m i n e n c e  of t h e  signs" w e r e  all t r i e d  by t h e  jury,

a n d  t h e  e v i d e n c e  in t h e  r e c o r d  s u p p o r t s  the verdict. S t e v e n  Weber,

w h o  w a s  the D i r e c t o r  of t h e  Parks and R e c r e a t i o n  D e p a r t m e n t  in

V a l d e z  a t  t h e  r e l e v a n t  time, e x p l a i n e d  t h a t  he h a d  p o s t e d  t he sig ns

so t h a t  "the a v e r a g e  s k i e r  —  or the s k i e r  p a r t i c i p a t i n g  in the

a c t i v i t y  c o u l d  s t o p  a n d  read the sign." It w a s  t y p e d  in bol d

l e t t e r s  w i t h  s o m e  u n d e r l i n i n g .  W h i l e  t h e r e  w e r e  no i n h e r e n t  risk

of s k i i n g  s i g n s  on the h i l l  itself, W e b e r  stated:

[W]e f e l t  . . . the best p l a c e  to d o  t h a t  was 
a t  t h e  b o t t o m  of the hill w h e r e  m o s t  of the  
a c t i v i t y  t o o k  place, w h e r e  . . . the s k i e r s  
h a d  to i n i t i a l l y  g o  by to g e t  to the ski lift.
P o s t i n g  s i g n s  t h r o u g h o u t  the hill . . . d i d n ' t  
r e a l l y  m e e t  t h a t  r e q u i r e m e n t  in my eyes. I 
felt t h a t  t h e  intent or the s p i r i t  of this 
s t a t u t e  h e r e  w a s  to inform the skiers, a n d  I 
felt t h e  b e s t  w a y  to inform t h e m  w a s  p r i o r  to 
s k i i n g  a n d  n o t  a f t e r  skiing. And, s k i e r s  
w o u l d  t r a d i t i o n a l l y  n o r m a l l y  u s e  the r e s t r o o m  
p r i o r  t o  skiing, use the w a r m - u p  h u t  p r i o r  to 
s k i i n g  to p u t  t h e i r  b oots on and then . . .  by 
the n a t u r e  of t h e  w a y  they t r a v e l l e d  t o  the
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sk i  lift . . .  w e  had a c o u p l e  of s igns p o s t e d
t h e r e  t h e y  w o u l d  have to g o  by in o r d e r  to g e t
to the ski lift and a c t u a l l y  load on the lift.

A l t h o u g h  no "trail" signs w e r e  posted, S a l m o n b e r r y  R i d g e

is j u s t  one  small o p e n  hill; ther e a r e  n o  real, d e s i g n a t e d  t r a i l s

as such. A f t e r  s k i ers g e t  off of t h e  lift, t h e y  h a v e  t h e  o p t i o n

o f  g o i n g  t o  the r i g h t  or g o i n g  to t h e  left, s k i i n g  e a c h  r e s p e c t i v e

s i d e  of t h e  hill. Whilr others, i n c l u d i n g  H i i b s c h m a n ,  s a i d  t h a t

t h e y  s a w  no signs, the j u r y  found t h a t  s u c h  s i g n s  w e r e  posted.

J o h n  W i land,  t h e  m o u n t a i n  m a n a g e r  w h e n  S a l m o n b e r r y  R i d g e  opened,

t e s t i f i e d  t h a t  signs w e r e  p o s t e d  in e a c h  of t h e  o uthou s e s ,  g o i n g

i n t o  t h e  w a r m i n g  hut, o n  t h e  lift shack, and a t  t h e  t o p  of t h e  lift

s hack. T h e r e s a  Day w a s  s k i i n g  on the d a y  of H i i b s c h m a n ' s  i n j u r y

a n d  r e c a l l s  s e e i n g  s i g n s  p o s t e d  in t h e  o u t h o u s e  a n d  in t h e  s k i  t o w

area. A a r o n  Kelly, w h o  a l s o  was s k i i n g  w i t h  H i i b s c h m a n ,  s a w  t h e

s i g n s  p o s t e d  on t h e  i n s i d e  of the o u t h o u s e  a n d  o n  t h e  f r o n t  of t h e

w a r m i n g  hut. T herefo re, w e  a f f i r m  t h e  s u p e r i o r  c o u r t ' s  r u l i n g  t h a t

g e n u i n e  i s s u e s  of m a t e r i a l  fact e x i s t e d  as t o  w h e t h e r  r e q u i s i t e

s i g n s  w e r e  p o s t e d  a t  p r o m i n e n t  l o c a t i o n s  in t h e  s k i  a r e a . 18

j

V. D I D  T H E  S U P E R I O R  C O U R T  A B U S E  ITS D I S C R E T I O N  I N  G R A N T I N G  T H E  
P R O T E C T I V E  O R D E R  R E L A T I N G  T O  H I I B S C H M A N ' 8  P R I O R  D W I  C O N V I C T I O N  
A N D / O R  P R I O R  D R I N K I N G  E X P E R I E N C E ?

T h e  s u p e r i o r  c o u r t  p r o h i b i t e d  the C i t y  f r o m  d i s c o v e r i n g  

o r  u s i n g  e v i d e n c e  r e l a t i n g  to H i i b s c h m a n ' s  p r i o r  D r i v i n g  W h i l e

18. O u r  r e s o l u t i o n  of the m e r i t s  of t h i s  i s s u e  m a k e s  it 
u n n e c e s s a r y  t o  d i s c u s s  t h e  C i t y ' s  a r g u m e n t  t h a t  t h e  issue is 

i m p r o p e r l y  b e f o r e  t h e  court.
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I n t o x i c a t e d  (DWI) c o n v i c t i o n  a n d  p r i o r  d r i n k i n g  e x p e r i e n c e  p u r s u a n t  

to E v i d e n c e  R u l e  4 0 2 19 a n d  4 0 3 . 20

We r e v e r s e  a t r i a l  c o u r t ' s  d e c i s i o n  o n  the a d m i s s i o n  of 

e v i d e n c e  only for an a b u s e  of discretion. A t k i n s o n  v. S t a t e . 611 

P . 2d 528, 532 (Alaska), c e r t , d e n i e d  449 U.S. 876 (1980). T h e  Ci ty 

b e l i e v e s  that s u c h  an a b u s e  o c c u r r e d ;  it a r g u e s  t h a t  t h e  p r o b a t i v e  

v a l u e  of the e v i d e n c e  far e x c e e d s  its p r e j u d i c i a l  effect. T h e  C i t y  

i n t e n d s  to use t h e  e v i d e n c e  t o  e s t a b l i s h  t h a t  H i i b s c h m a n  a n d  her 

m o t h e r  k n e w  of t h e  a d v e r s e  e f f e c t s  the a l c o h o l  h a d  on H i i b s c h m a n ' s  

f u n c t i o n i n g .  T h e  C i t y  c l a i m s  t h e  e v i d e n c e  s h o w s  H i i b s c h m a n ' s  lack 

of j u d g m e n t  o n  the: d a y  of t h e  acciden t, as w e l l  a s  h e r  m o t h e r ' s  own 

n e g l i g e n c e  in p e r m i t t i n g  H i i b s c h m a n  to d r i n k  a l c o h o l .  I t  a l s o  

s h o w s  H i i b s c h m a n ' s  t o l e r a n c e  l evel  for a l c o h o l . 21

19. E v i d e n c e  r u l e  402 states,

A ll r e l e v a n t  e v i d e n c e  is a dmissi ble, e x c e p t  as 
o t h e r w i s e  p r o v i d e d  b y  t h e  C o n s t i t u t i o n  of t h e  
U n i t e d  S t a t e s  o r  o f  t h i s  state, b y  e n a c t m e n t s  
of t h e  A l a s k a  L e g i s l a t u r e ,  by t h e s e  rules, o r  
by o t h e r  r u l e s  a d o p t e d  by the A l a s k a  S u p r e m e  
Court. E v i d e n c e  w h i c h  is not r e l e v a n t  is n o t  
a d m i s s i b l e .

20. E v i d e n c e  R u l e  403 states,

A l t h o u g h  r e l e v a n t ,  e v i d e n c e  m a y  b e  e x c l u d e d  if 
its p r o b a t i v e  v a l u e  is o u t w e i g h e d  b y  t h e  
d a n g e r  of u n f a i r  prejud i c e ,  c o n f u s i o n  of t h e  
issues, o r  m i s l e a d i n g  the jury, o r  b y  
c o n s i d e r a t i o n s  of u n d u e  delay, w a s t e  o f  time, 
or n e e d l e s s  p r e s e n t a t i o n  o f  c u m u l a t i v e  

e v i d ence.

21. H i i b s c h m a n  w a s  a r r e s t e d  in D e c e m b e r  1985 f o r  DWI. She 
e n t e r e d  a p l e a  o f  n o  c o n t e s t ,  r e c e i v i n g  a s e n t e n c e  of a $ 2 5 0  fine, 
72 h o u r s  in jail, a n d  a l c o h o l  screening. S h e  c l a i m e d  t h a t  the

(continued...)
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W e  h o l d  t h a t  the s u p erior c o u r t  d i d  n o t  abu se its 

d i s c r e t i o n  in issuing t h e  p r o t e c t i v e  order. W h i l e  t h e  C i t y  argues 

t h a t  the c o u r t ' s  c i t a t i o n  to R u J e s  402 a n d  403 i n d i c a t e s  that the 

c o u r t  found "the e v i d e n c e  r e l e v a n t  u n d e r  402, b u t  n o n e t h e l e s s  

e x c l u d e d  it u n d e r  R u l e  403. . . , t h e  s p a r s e  r e f e r e n c e  by the

s u p e r i o r  c o u r t  d o e s  not c o n c l u s i v e l y  s u p p o r t  t h e  City's 

i n t e r p r e t a t i o n .  T h e  c o u r t  a l s o  m a y  h a v e  f o u n d  t h e  e v i d e n c e  

i r r e l e v a n t  u n d e r  E v i d e n c e  R u l e  402.

W e  c o n c l u d e  t h a t  t h e  e v i d e n c e  d o e s  h a v e  m a r g i n a l  

releva n c e .  H i i b s c h m a n  a d m i t s  k n o w l e d g e  a b o u t  t h e  e f f e c t s  of 

alcohol. She h a s  t a k e n  F r e s h m a n  H e a l t h  in s c h o o l  w h e r e  s h e  l e a r n e d  

a b o u t  t h e  a m o u n t  of a l c o h o l  t h a t  i m p a i r s  o n e ' s  judgmen t. W h i l e  

H i i b s c h m a n  c l a i m s  s h e  d i d  n o t  d r i n k  e n o u g h  t o  i m p a i r  h e r  judgment, 

t h e  e x c l u d e d  e v i d e n c e  is o n l y  s l i g h t l y  r e l e v a n t  t o  t h i s  point. In 

D y e r  v. S t a t e , t h e  c o u r t  of a p p e a l s  s a i d  t h a t  e v i d e n c e  u s e d  to 

i m p e a c h  a w i t n e s s  b y  s h o w i n g  t h a t  he w a s  a n  a l c o h o l i c  a t  t h e  t i m e  

of t h e  i n c i d e n t  a b o u t  w h i c h  h e  w a s  t e s t i f y i n g  "wa s o n l y  

t a n g e n t i a l l y  p r o b a t i v e  of h o w  m u c h  a l c o h o l  h e  a c t u a l l y  d r a n k  that  

p a r t i c u l a r  n i g h t . "  666 P . 2 d  438, 4 5 1  (Alaska App. 1983).

M o r e o v e r ,  o t h e r  e v i d e n c e  e x i s t s  w h i c h  s u g g e s t s  Hiibsclunan's 

c o n s u m p t i o n  a n d  i m p a i r m e n t .  T h e  a v a i l a b i l i t y  of a l t e r n a t i v e

21. (...continued) 
e x p e r i e n c e  m a d e  h e r  v e r y  c a r e f u l  a b o u t  d r i n k i n g .  T h e  i n c i d e n t  
i n v o l v e d  d r i n k i n g  s o m e  of h e r  g r a n d f a t h e r ' s  b e e r  a n d  p u t t i n g  h e r  
m o t h e r ' s  t r u c k  into a ditch. S h e  a l l e g e s  t h e  t r u c k  e n d e d  u p  in t h e  
d i t c h  n o t  b e c a u s e  of h e r  a l c o h o l  c o n s u m p t i o n ,  b u t  b e c a u s e  the 
s t r e e t  h a d  a b o u t  f o u r  i n c h e s  of g l a r e  i c e  o n  it. W h e n  s h e  t o u c h e d  
t h e  b r a k e s  t o  s t o p  a t  t h e  s t o p  sign, t h e  t r u c k  s l i d  into t h e  ditch. 
S h e  r e c o g n i z e s  t h a t  h e r  j u d g m e n t  w a s  impaired .
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e v i d e n c e  goes t o  t h e  p r o b a t i v e n e s s  of the e v i d e n c e  in d i s pute. 

Finally, thi s i n f o r m a t i o n  is n o t  r e l e v a n t  to t h e  c o m p a r a t i v e  

n e g l i g e n c e  of H i i b s c h m a n ' s  mother, for s h e  did n o t  g i v e  H i i b s c h m a n  

a l c o h o l  o n  the d a y  in question.

T h e  c a s e s  c i t e d  by t h e  C i t y  a r e  unhelpfu l. T h i s  t y p e  of 

r e l e v a n c e  q u e s tio n, r e q u i r i n g  t h e  b a l a n c i n g  of p r e j u d i c e  and 

p r o b a t i v e n e s s ,  is a fact s p e c i f i c  inquiry. T h e  p o t e n t i a l  

pr e j u d i c e ,  t h a t  t h e  jury w o u l d  p u n i s h  H i i b s c h m a n  f o r  h e r  p r i o r  

c o n duct, m a y  o u t w e i g h  the e v i d e n c e ' s  m a r g i n a l  r e l e v a n c e .  T h e  

s u p e r i o r  c o u r t  d i d  n o t  a b u s e  its d i s c r e t i o n . 22

C 0 N C L P 8 I 0 N

W e  A F F I R M  in part, a n d  R E V E R S E  in part, a n d  R E M A N D  t h e  

c a s e  fo r a n e w  trial.

22. A s  t o  t h e  o t h e r  i s s u e s  o n  appeal, w e  n e e d  n o t  a d d r e s s  
them. T h e  C i t y  c o n c e d e s  t h a t  e x p e r t  t e s t i m o n y  is n o t  e s s e n t i a l  if 
t h e  m a t t e r  is r e m a n d e d .  A s  t o  H i i b s c h m a n ' s  a r g u m e n t  t h a t  AS 
0 9 . 6 5 . 1 3 5  v i o l a t e s  e q u a l  p r o t e c t i o n  u n d e r  the A l a s k a  C o n s t i t u t i o n ,  
o u r  c o n s t r u c t i o n  o f  A S  0 9 . 6 5 . 1 3 5  m a k e s  r e s o l u t i o n  of t h i s  issue 

u n n e c e s s a r y .
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Phoenix 85007
M ONTY H E A D LE Y  602/542-5491
Joint I egislalivc Budget Committee 
1716 West Adams 
Phoenix 85007 Fiscal

A RKA N SA S

KIM  A R N A I.l. 501/682-1937
Bureau o f Legislative Research 
315 State Capitol Building 
I Mile Rock 72201
P R E P  VAN D R IF S U M  50 ',/682 -l937
Buicau o f  Legislative Research 
315 State Capitol lUuldmg 
Little R ixk  72201

JO H N T .S T U D E B A K E R  
Legislative Counsel 
3021 Stale Capitol 
Sacramento 95814
•G R A N T  M ILLE R  
Senate Budget and 
Fiscal Review Committee 
Room  5013, State Capitol 
Sacramento 95814 Fiscal
DA NA  C U R R Y  
Legislative Analyst's Office 
Suite 650, 92S L  Street 
Sacramento 9S814 
Fiscal

916/-M5-6172

916/445-5202

916/445-5921

C O L O R A D O

E A R L  T IIA X T O N  
leg is lative Council 
Room  029, State Capitol 
Denver 80203

303/866-3521

C O N N E C T IC U T

•B IL L  M ALITSKY  203/240-8500
House Majority Caucus Office 
Room  4100, Legislative Office Building 
H artfo rd  06106
‘ R IC H A R D  H A G I.EW O O D  203/240-8709 
House Republican Office 
4200 Legislative Office Building 
H artfo rd 06106
‘ JIM  W ATSON  
Senate Republicans 
leg is lative Office Building 
H artfo rd 06106

203/240-8806

JE R O M E  IIA R LFST O N  203/210-8-100
Office o f  Legislative Research 
Room  531X1, legislative Office Building 
H artford 06106
TO M  NFS'11 CO  203/240-0200
Office o f Fiscal Analysis
Room  52td, legislative Office Building
Hartford 06I0OFiscal

M CDONALD T . C O K E R  302/739-11)4
Division o f  Research, leg is lative Council 
Rixim  29, Legislative Hall 
D over 19903
STEPH EN  K U B IC O  302/7394171
Office o f  the C ontro lle r General 
PO  Box 1401, legislative H all 
D over 19903 Fiscal

D IS T R IC T  O F  C O L U M B IA

JAN W I R IL E Y  202/724-8105
City Council S taff
Suite 107, 1350 Pennsylvania Avenue NW 
Washington 20001

F L O R ID A

B R IA N  D E F F E N B A U G II 901/48S-14S9 
House Insurance Committee 
322 House O ffice Building 
Tallahassee 32399-1300
PAM F O R I ’ 901/487-5361
Senate Commerce Committee 
Senate O ffice Building 
Tallahassee 32399-1100
FRA N K  M O RG A N  901/488-6201
I louse Appropriations Committee 
221 Capitol
Tallahassee 32399-1300 
Fiscal
M IK E  A K IN S  
Senate Appropriations 
201 Capitol
Tallahassee 32399-1100 
Fiscal

901/487-5140

G E O R G IA

JAM ES M ULL IN S  
House Research Office 
205A LO B , 18 Capitol Square 
Atlanta 30334

404/656-3206

401/656-0015JO E  STANTON  
Senate Research Office 
Room  201, Legislative Office Building 
Atlanta 30334
JO SEP II G . S C I lE U F R  401/656-5000 
Office o f  Legislative Counsel 
Room  316, State Capitol 
Atlanta 30334
D A V ID  A RM STRO N G  
Legislative Budget Office 
142 State Capitol 
A tlanta 30334 
Fiscal

401/656-5050
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H AW A II

•L IN DA  O A M ILD A  808/548-7890
House Majority S ta ff Office 
Room 332, Slate Capitol 
Honolulu 96813
•R IC H A R D  I ’ liR K IN S  808/548-7613
Senate Majority Office 
Room 008, Stale Capitol 
Honolulu 96813
‘ J IL L  FR IE R SO N  808/548-6540
Senate M inority Research 
Rtxint 028, State Capitol 
Honolulu 96813
SUSAN C IjAVORIA  808/548-6237
legislative Reference Bureau 
Room 00-1, State Capitol 
Honolulu 96813
Jean Mardfin 808/5-18-6237
legislative Reference Bureau 
Room 004, State Capitol 
Honolulu 96813 
Medical malpractice

ID A H O

M YRAN  I I .  S C IIL E C IIT E  208/331-2475 
Legislative Council 
Stale (aipitol 
Boise 83720
T O D D  D U N D ERSO N  208/331-3531
legislative Budget Office
Room 334, State Capitol
Boise 83720Fiscal

IL L IN O IS

•CALEB M ELA M ED  217/782-8786
House Democratic S ta ff
542 Stale House
Springfield 62706Fiscal
•Jennifer Drcyfuss 312/814-4895
House Democratic S ta ff 
Suite 16—402, 100 W . Randolph 
Springfield 60601
’ Dave Piccioli 217/782-1457
House Democratic S ta ff 
1115 Stratton 
Springfield 62706
‘ B RA D  BO L IN  217/782-5216
House Republican S taff 
220 State House 
Springfield 62704
Fiscal, motor vehicle/property insurance
‘ K EV IN  M c D E R M O lT  217/782-5219
House Republican S ta ff
220 State House
Springfield 62701
'.niljustice reforms
•JILL ANNE R O C K  217/782-4093
Senate President’s S ta ff O ffice 
loom  501 A, State House 
ipnngficld 62706
PH IL  D  RAVES 217/782-1834

R IC H A R D  ED W A RD S  217/782-6625
Legislative Reference Bureau
112 Stale House
Springfield 62706(tv il justice reforms
BO N N IE  Is lT IN C JER  217/782-6924
Commission on Intergovernmental
Cooperation
707 Stratton Building
Springfield 62706
•M IA  J1GANTI 217/782-7580
Senate Democratic Appropriations Staff Room  527, State House 
Springfield 62706

IN D IA N A

•JOANN  BROW N  
House o f Representatives 
4-7 Stale House 
Indianapolis 46201

317/232-96-42

‘ LYN N  DENN IS  
House Republican Staff 
4th F loor, Stale House 
Indianapolis 46201

317/232-9612

C RA IG  M ORTEM  
B ill Drafting and Research 
301 State House 
Indianapolis 46204

317/232-9575

Charlotte MacBcth 
B ill D rafting and Research 
301 State House 
Indianapolis 46201

317/232-9591

D IA N E  PO W ERS 317/232-9853
Fiscal and Management Analysis Office 
302 Slate House 
Indianapolis 46204 Fiscal

IO W A

•M A R K  T E E R IN K  515/281-6311
House Democratic Research Staff 
State Capitol 
Des Moines 50319
'G R E G  W ATSON  515/281-3920
House Republican Caucus Staff 
State Capitol 
Des Moines 50319
•R O B Y N  M ILLS  515/281-3812
Senate Democratic Research Staff 
State Capitol 
Des Moines 50319
“ C U R T  STAM P 515/28 U , 229
Senate Republican Staff 
State Capitol 
Des Moines 5031‘>
M A RK  JO IIN SO N  S1S/28I-3S37
Legislative Service Bureau 
State Capitol 
Des Moines 50319
M A RY  SH IPM AN  515/281-7846
Legislative Fiscal Bureau 
2nd Moor, State Capitol 
Des M oires 50319

KA N SA S

C H R IS  C O U R ’l  W R IG H T  913/296-3181
I-cgislativc Research Department 
Room  545N, State I louse 
Topeka 66612 Insurance
L l ’A I I  RO B IN SO N  913/296-3181
legislative Research Department 
Room  S15N, State I louse 
Topeka 66612 Fiscal
B IL L  W O L F F  913/296-3181
legislative Research Department 
Room  5-I5N, Slate House 
Topeka 66612 Insurance
Jerry Ann Donaldson 913/296-3181
leg is lative Research Department 
Room  545N , Slate House 
Topeka 66612 Ton reform, civil justice
Mike llc im  913/296-3181
leg is lative Research Department 
Room 545N, State I louse 
Topeka 66612 Tort reform, civil justice

K E N T U C K Y

GREC . FR E E D M A N  502/564-8100
legislative Research Commission 
Room  300, State Capitol 
Frankfort 40601
NORM A N  I.A W SON  502/564-8100
leg is lative Research Commission 
Room  300, State Capitol 
F rankfort 40601
JIM  W O R K S  502/561-8100
Office fo r Budget Review
136 New Capitol Annex
Frankfort 40601Fiscal

L O U IS IA N A

DAN  B O U D R IiA U X  504/342-7393
House leg is lative Services 
PO  Box 44486 
n.iton Rouge 7081 I
A !-AN M IL L E R  504/342-0769
Senate Research Services Division 
PO  Box 94183 
Baton Rouge 70S04
R IC H A R D  E N G IjAND 50-1/342-7233
legislative Fiscal O ffice
PO  Box 44097, 18th l lo o r ,  Capitol
Baton Rouge 708(41
Fiscal

Fiscal
<natc Republican Staff 
V Section, Stratton Building 
■pnngficld (>2706
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M A IN E

JANE O lt n i r iO N  207/289-1670
Policy ami le g a l Analysis O ffice 
Station 13, Stale House 
Augusta 01333
Margaret Kcinseh 207/289-1670
Policy and le g a l Analysis Office 
Station 13, Stale House 
Augusta 01333 
O n /  justice reforms
S 1 IIR K IN  !.. ill AISDIil.l. 207/289-1635 
Fiscal and Program Review Office 
Station 5, State House 
Augusta 01333 
Fiscal

M A K Y IA N I)

1A RS KR IST IA NSEN  301/811-.3870 
Department o f legislative Reference 
General Assembly, 90 State Circle 
Annapolis 2M 0I
ISA D E I.IA  F IR T H
Department o f  Fiscal Services 
’8 ) Stale Circle

301/8-11-3710

Annairolis 21-101 
Fiscal

M A SSA C H IJSE 'IT S

R O B E R T  SM ITH  
Joint Insurance Committee 
Room 25-1, Slate 1 louse 
Boston 02133

617/722-2220

D A V ID  M A C KEN Z IE  617/722-1181 
Senate Ways and Means Committee 
Room 212, Slate House 
Boston 02139 Fiscal

M IC H IG A N

M .AURA A PPE I- 517/;
House Democratic Research Staff 
9th F loor, O lds Plara Building 
I-ansing -18913

517/373-0150

•C H R IST O PH E R  CO UCH  517/373-69-12 
House leg islative Analysis Section 
10th F loor, O lds Pla?a Building 
L-ansing 48901
‘ M IC IIA I- I . G R E E N  517/373-2658
House Republican Program Section 
Slate Capitol 
I-ansing 48913
•JU RG EN  SKO PPEK  517/373-3330 
Senate M ajority Policy Office 
I Ith F loor. 1 I1S , Capitol 
l ansing -18933
JOHN  B IN IO N  
I louse Fiscal Agency
I louse o f  Representatives 
l-msing 48909 
Fiscal

517/373-8080

llym ic Dahya 
I louse Fiscal Agency 
House o f Rcprcscnlalivcs 
l.ansmg 48909 
Fiscal

SI 7/373-8080

B R U C E  BA KER  517/373-2768
Senate Fiscal Agency
Suile 800, 201 N. Washington Square
Lansing 48909
Fiscal
I.IN D A  B U R G IIA R D T  
Senate Fiscal Agency 
Suite 81X1, 201 N. Washington Square 
Lansing 48909-7536 
Fiscal

517/373-2768

M IN N E SO T A

•D A V ID  M US IIJLEW K .y , 612/296-5383 
House D F I . Caucus F> earth 
-1-18 Slate O ffice Buildi,.g 
St. Paul 55155
•G reg Bergstrom 612/296-5396
House Financial Institution and Insurance 
422 State Office Building 
St. Paul 55155
‘ G R E G G  PEPP IN  
House IR  Qiucus Research 
222 Stale Office Building 
St. Paul 55155

612/296-2585

I IIO M A S R. P E N D E R  612/296-1885 
House Research Department 
MX) Stale O ffice Building 
St. Paul 55155
•D A V ID  S K IL B R E D  
Senate Majority Research 
G13 State Capitol 
St. Paul 55155

612/296-1870

‘ C RA IG  STO NE  
Senate IR  Caucus 
155 State O ffice Building 
St. Paul 55155

612/296-1416

IlliV t-R I.Y  CAIXHTF: OWl-N 612/296-9191 
Senate Counsel and Research 
G 17 State Capitol 
St. Paul 55155
KA TH LEEN  PO N T IU S  612/296-1394 
Senate Counsel and Research 
G 17 Slate Capitol 
St. Paul 55155
Patrick J. McCc.-mack 612/296-0558 
Senate Counsel and Research 
G 17 State Capitol 
St. Paul 55153
PEG G Y  W ILLEN S 
Senate Finance Committee 
Room  122, State Capitol 
St. Paul 55155
Fiscal

512/297-8057

DA LE  NEI-SON  
Department o f Finance 
658 Cedar Street 
St. Paul 55155 Fiscal

612/297-1326

M IS S IS S IP P I

M A RG A RET  STEW A R  T 601/359-3310 
House legislative Services Office 
PO  Box 1018 
Jackson 39215Kate regulation, motor vehicle, />ropaty 
insurance
'Teresa Beck 601/359-3310House legislative Services Office
I'O  Box 1018
Jackson 39215Civil justice reforms
I .A R R Y  R IC H A RD SO N  
Senate leg islative Services 
PO  Box 1018 
Jackson 39215

601/359-3217

BA RBA RA  H A M ILTO N  601/359-1226 
Performance Evaluation and 
Expenditure Review Committee 
259 North West Street 
Jackson 39201Kale regulation, propeity insurance
C lara Miles
Performance Evaluation and 
Expenditure Review Committee 
259 North West Street 
Jackson 39201 Motor vehicle

601/359-1226

Danny M iller
Performance Evaluation and 
Expenditure Review Committee 
259 North West Street 
Jackson 39201

601/359-1226

R IC H A R D  M O O R  
legislative Budget Office 
259 North West Street 
Jackson 39201 Fiscal

601/359-1580

M IS S O U R I

IE D  W E D E L  
House Research S la ff 
House o f Representatives 
Jefferson City 65101

314/751-2979

-./751-1666L \ R R Y  W EBER  
Senate Research Division 
Room  B9, Stale Capitol 
Jefferson City 65101 Fiscal, rates, civil justice reform, property

Sherry Bold!
Senate Research Division 
Room  B9, Slate Capitol 
Jefferson City 65101 Appropriations

314/751-2S96

Mike Hocfcrkamn 
Senate Research Division 
Room  B9, State Capitol 
Jefferson City 65101 
Motor vehicle insurance

314/751-1666

RALPH  K ID D  314/751-1223
Committee on Legislative Research 
Room  117A, State Capitol 
Jefferson City 65101
FRA N K  M. M ASTERS 314/751-1223 
Committee on l egislative Research 
Room  1I7A , Stale Capitol 
Jefferson City 65101
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M ON TA NA

V a l e n c i a  i a n l ;  406/ 444-30M
leg i 1 itivc Council 
Rtiom 138. State (Capitol 
Helena 59601

N E B R A SK A

H il l .  M AR IH N AU  -102/171-2720
Senator Dave I Hindis’ Office 
State Capitol 
Lincoln 68509
SA N DY  M YERS  <102/471-2263
legislative fisca l Office
Room  1007, Stale Capitol
Lincoln 68516
Fiscal

NEVADA

PA U L  M OURTI'SEN  702/687-6825 
legislative Counsel llurenu 
Capitol Complex 
Carson City 89710

N E W  H A M P S H IR E

p a m  s  Ma r l i n g  603/27 i-36oa
House Committee Research
4lh f lo o r ,  leg islative O ffice Building
Concord 03301
JU N E  G O U LSO N  603/271-2351
Senate Research
Room 401, legislative O ffice Building 
Concord 03301
VERO N IC A  KEN A RY  603/271-3326
legislative Services 
Room 109, Stale House 
Concord 03301
LEO N A RD  RU SSELL  603/271-3161
legislative Budget Assistant Office 
Room 102, State House 
Concord 03301 
Fiscal

N E W  J E R S E Y

•G A R Y  TA EEET  609/292-7065
Assembly M ajority Office 
CN098, Suite 290, State House Annex 
Trenton 08625
•PA U LA N Z A N O  G09/292-5215
Senate M ajority Office 
CN099, State 1 louse Annex 
Trenton 08615
‘ K EN  RA A TZ  609/292-5199
Senate Republican Office 
CN099, State I louse Annex 
Trenton 08625
11IOM AS K. M US IC K  609/984-W 45
Office o f  legislative Services
CN068, State House Annex
Trenton 08625-0068
Fiscal

Dale Davis 609/984-0145
Office o f  leg islative Services 
(.’N068, Room  442, State House Annex 
Trenton 08615
Jaci (io ld io scn  609/984-0145
Office o f legislative Services 
C.’N068, Room  445, Stale House Annex 
Trenton 08625

N E W  M E X IC O

ST U A R T  BLU ESTO N E  505/984-9600 
legislative Council Service 
Rrxim 363, PERA  Building 
Santa f c  87503

N E W  Y O R K

•H E N R Y  M. M ADEJ 518/455-3079
Assembly Research Service 
Suite 2022, One Commerce Plaza 
Albany 12260
•JO H N  RO SS I 518/455-4312
Assembly Program and Counsel S taff 
Room  513, 'Die Capitol 
A lbany 122-18
•JEEEREY  W IC E  202/887-1415
NY Slate Assembly DC  Office 
Room 340 ,444 N. Capitol Street NW  
Washington, D C  20001
‘ I IA R R Y  J. MAC A V O Y  518/455-5002
Assembly Research and 
Program Development 
Room 731, 99 Washington Avenue 
A lbany 12210
“ Robert Earley 518/455-1285
Assembly S ta ff le g a l Office 
Room  440, The C ip iio l 
A lbany 12248
•M IC H A EL  PE E R R  518/4SS-214!
Senate Research Service 
Senate Post Office, ’Ih c  Capitol 
A lbany 12247
•G R E G  S E R IO  518/455-3264
Senate Insurance Committee 
Room  902, Lcgislaiivc Office Building 
A lbany 12247
“ D I-N IC E  L IN N ETTE  5 I8 /4S5 -2711
Senate M inority Program and
Counsel Office
Room  316, 'Die Capitol
Albany 12224
Health insurance, tons
"M IC H A EL  IA W L E R  518/455-1131
Assembly Ways and Means Committee 
Room  730, One Commerce P la/a 
A lbany 12210
Fiscal
“ D A V ID  J. R O O D  518/455-2641
Senate Einancc M inority Committee 
23rd Moor. A ESO B  
Albany 12247 
Fiscal

N O R I I I  C A R O L IN A

L IN W O O D  JONES 919/733-2578
legislative Research Division
300 N, Salisbury
legislative O ffice Building
Raleigh 27611
LYNN  M ARSH BA NKS 919/733-2578
legislative Research Division
300 N. Salisbury
legislative O llicc Building
Raleigh 27611
D O U G  C A RTER  919/733-1910
Assembly Eiseal Research Division 
Room  619, legislative O ffice Building 
Raleigh 2760.V5925 Fiscal
LO U ISE  YO U N G  919/733-1910
Assembly Eiseal Research Division 
Room  619, leg is lative O ffice Building 
Raleigh 27603-5925 Fiscal

N O R  TH D A K O  TA

JU L IE  L E E R  701/224-2916
legislative Council 
Stale Capitol 
Bismarck 58505

O H IO

DO N  G O LD BA U M  614/466-1795
legislative Service Commission 
9th I lo o r , 77 S. High Street 
Columbus 43266-0342
1 1 1ERESA W O O D W A R D  614/614-7774
legislative Budget Office
Bth I lo o r ,  77 S. Ilig h  Street
Columbus 43266-0347
Fiscal

O K L A H O M A

D E D R IC  A N D ERSO N  405/521-3201
House Research, le g a l and Ilsca l 
305 Stale Capiioi 
Oklahoma City 73105
JAN ICE  BU C IIA N A N  405/521-3201
House Research, le g a l and Fiscal
j05 Siaic Capiioi
Oklahoma City 73105
Fiscal
ED  NOLTENSMEYER 405/521-3201
House Research, le g a l and Fiscal 
305 S la lc Capitol 
Oklahoma City 73105Fiscal
Sue Ann D e rr 405/521-3201
House Research, Legal and Fiscal 
305 S la lc Capiioi 
Oklahoma City 73105
JAN ICE  Y O U N G  405/521-5692
Senate S ta lf
Room  309, Stale Capitol 
Oklahoma City 73105
Kambi Sims 405/521-5692
Senate Sta lf
Room  309, State Capitol 
Oklahoma City 7.31 OS Ton liability
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O R E G O N R H O D E  IS LA N D

H olly  Robinson 503/378-5962
legislative Committee Office 
354 State Capitol 
Salem 97310
Ingrid Swenson 503/378-8950
legislative Committee O ffice 
140 State Capitol 
Salem 97310

PEN N SY LV A N IA

M A R R Y  D IE H L  717/783-8724
House Insurance
PO Box 173, Main Capitol Building 
Harrisburg 17120-0028
“ JE R R Y  M cAVOY 717/787-7978
House Republican legislative Research 
PO  Box 2 l7 , Main Capiioi Building 
Harrisburg 17120
“ Sharon Cole 717/787-7977
House Republican leg islative Pcscarch 
PO  Box 217, Main Capitol Building 
Harrisburg 17120
‘ Phyllis Gould 717/787-3275
House Republican leg islative Research 
PO  Box 217. Main Capiioi Building 
Harrisburg 17120
•R O N  JU M PE R  717/787-3110
Senate Banking and Insurance Committee 
Room  350, Mam Capitol Building 
Harrisburg 17120 
Insurance
•G E O R G IA  M ASTERS 717/733-3702
Scna'c Polity Development and Research 
21E fsasl Wing, Main Capitol Building 
Harrisburg 17)20
“ C O LLETTE  S ILV ESTR ! 717/787-37)13
Senate Research Staff 
56E  Main Capitol Building 
Harrisburg 1/120
•G E O FFR E Y  PA TTERSO N  717/783-1387
House Appropriations
Room  5121% Main Capitol Building
Harrisburg 17120-0028
Fiscal
‘ D O N A LD  G . EASTON  717/787-1711
House M inority Appropriaiions 
245 Main Capiioi Building 
Harrisburg 17120
Fiscal
•M A RY  H ISR IC I!
Senate Majority Appropri, 
281 Main Capitol Building 
Harrisburg 17120 
Fiscal

717/783-3-165 
itions

‘ E L IZA BETH  SH EEHA N  717/787-5662
Senate M inority Appropriaiions
5-15 Main Capitol Building
Harrisburg 17120
Fiscal

P U E R T O  R IC O

C A R IO S  R.
G A RC IA  JL'ANARI NA 

Office o f  I cttislalivc Services 
Ihc Capitol 
San Juan 00901

8 0 9 /7 2 3 4 1 1 2

“ FRA N K  R. K RA IEW SK I 
House M inority Office 
105 State House 
Providence 02903

401/277-2259

•W ILL IA M  S. G O R G O N E  401/277-2738
House Fiscal Advisory S taff
306 S la lc  House
Providence 02903
Fiscal
•KA TH Y  C A RPA KEL I.I 401/277-2480
Senate Fiscal Advisory Staff
Room .111, State House
Providence 02825
Fiscal

SO U T H  C A R O L IN A

JU L IE  I1UEESTETLER  803/734-3105 
I louse la b o r , Commerce and 
Industry Committee 
PO Box 11867 
Columbia 29210
JO I IN  GA  RR ISO N  803/734-2745

n •! ( p

PO Box 142, 203 G rcssellc Building 
Columbia 29202
M ART IN  M. S IM ONS 803/737-6268
Department o f Insurance
1612 Marion Street
Columbia 29201Property insurance
D E R R IC K  M OG G IE  803/734-3144
I louse Ways and Means Committee 
PO Box 11867 
Columbia 29211 
Fiscal

SO U T H  D A KO TA

R EU BEN  B E Z P A I.IT / . 605/773-3251
l egislative Research Council 
500 E, Capitol Avc 
Pierre 57501
KA Y  Mel A IN  605/773-3251
legislative Research Council
500 E. Capitol Avenue
Pierre 57501
Fiscal

T E N N E SS E E

W A LLER  H EN RY  615/741-7061
Senate Commerce, la b o r  and Agriculture 
30*7 W ar Memorial Building 
Nashville 37243-0059

TEXAS

D IC K  IA V IN E  512/4634)752
House Research Organization 
PO Box 2910 
Austin 78768-2910
TOM VARGAS $ li/463-0752
House Research Organization 
PO  Box 2*710 
\ustm 787fiX-29IO
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SKI SAFETY A N D  LIABILITY § 33-44-104
trail or portion thereof designated b y  the ski area operator for the p u r p o s e  of 

competition.

(3) "Conditions of o r d in ar y visibility" m e a n s  daylight and, w h e r e  applica­

ble, nighttime in nonprccipitating weather.

(4) "Passenger" m e a n s  a n y  pe r s o n  w h o  is lawfully using a n y  passenger 

t r a m wa y.

(5) "Passenger t r a m w a y "  m e a n s  a device as defined in section 25-5-702(4), 

C.R.S.

(6) “Ski area" m e a n s  all ski slopes o r  trails a n d  other places u n d e r  the 

control of a ski area oper at or  a n d  adminis te re d as a  single enterprise within 

this state.

(7) "Ski area operator” m e a n s  "operator" as defined in section 25-5-702(3), 

C.R.S., a n d  a n y  person, partnership, corporation, o r  other c o m m e r c i a l  entity 

having operational responsibility for a n y  ski areas, including a n  a g e n c y  of 

this state or a  political subdivision thereof.

(8) "Skier" m e a n s  a n y  p e r s o n  utilizing a  ski area for the p u r p o s e  of skiing 

or for the p u r p o s e  of sliding do wn hi ll  o n  s n o w  or ice o n  skis, a toboggan, a 

sled, a tube, a ski-bob, or a n y  other device.

(9) "Ski slopes or trails" m e a n s  those areas designated b y  the ski area 

operator to be  used b y  skiers for a n y  of the p u r p o s e s  e n u m e r a t e d  in su bs ec ­

tion (8) of this section. S u c h  designation shall b e  set forth o n  trail m a p s ,  if 

provided, a n d  designated b y  signs indicating to the skiing public the intent 

that such areas b e  u s e d  b y  skiers for the p u r p o s e  of skiing. N o t h i n g  in this 

subsection (9) or in subsection (8) of this section, h o w ev er , shall i m p l y  that 

ski slopes or trails m a y  not b e  restricted for use b y  persons using skis o nly or  

for use by persons using a n y  other device described in subsection (8) of this 

section.

( la w s  1979 , S .B .2 0 3 , § 1 .)

No tes o f Dec is ions
Ski urea I

(• Ski area

ll'jve'.vcaf statute o f  lim ita tion s  pe riod  ap- 
I’ '>•' >le to actions against "sk i a re a  o p e ra to r"  

* ' not applicable to action  by pa tron  w ho

was injured in  park ing  lo t ow ned by ski o p e ra ­
to r , w h ile  she was waiting f o r  shuttle bus; "si i 
a re a " as de fined  by statute d id  nut inc lude 
p a rk in g  lo t not d irec tly  devoted to sk iing  activ ­
ities. M cLean v. W in te r Pa rk  R ec rea tion a l 
A ssn ., A pp .1988 , 762 P.2d 751 .

$ 3 3 - 4 4 - 1 0 4 .  N e g lig e n c e — c iv i l  a c t i o n s
A  violation of a n y  r e q u i r e m e n t  of this article shall, to the extent s u c h  

. U u o n  causes injury to a n y  p e r s o n  o r  d a m a g e  to property, constitute 

rk 'pence o n  the part of the p er so n violating s u c h  requirement.

a m * > 'i' b y  a ski area operator of a n y  re qu i r e m e n t  of this article or 

inir*' 11 1,1 lc^ ,l*a,'o n  p r o m u l g a t e d  b y  the passenger t r a m w a y  safety b o a r d  

sccl'°n 2 5 - 5 - 7 10(l)(a), C.R.S., shall, to the extent s u c h  violation 

th, I,- !o a n .v P e rson or d a m a g e  to property, constitute negligence o n

**"» "f Mich operator.
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§ 33-44-104 WILDLIFE— PARKS-OUTDOOR RECREATION

I"

I

I'l

(3) All rules a d o p t e d  or a m e n d e d  b y  the passenger t r a m w a y  safety board on 

or after July 1, 1979, shall b e  subject to sections 2 4—4—103(8)(c) a n d  (8)(d) an d 

2 4—3 4—104(9)(b)(II), C.R.S.

(Laws 1979, S.H.203, § 1; Laws 1980, S.B.109, § 28; Laws 1981, S.B.317, § 10.)

Law Review Commentaries
The D eve lopm ent o f  the S tandard  o f  C a re  In

C o lo ra d o  Sk i Cases. Jam es It. Chain! and I.ea 
A. K ru ll ,  15 C o lo .I.nw . 373 (M arch  1986).

C a rrie rs  c= \30 fi(l),
N eg ligence <3=6.
Thea te rs an il Show s e=,6 (J ) , (1 9 ). 
VVESTLAW Top ic N os. 70, 272, 376 .

L ib ra ry  References

C .J.S . C a rrie rs  tj 701 e l seq.
C .J.S . Negligence tj 19.
C .J.S . Thea te rs and Show s <jfj 39, 47.

Notes o f Decisions
In s t ru c t io n s  I

I . In s t ru c tio n s  
Evidence w ou ld  support c ither con c lu s ion  

that sk ie r was negligent pe r se in  not sk iing  
w ith in  h is ab ility  o r  that sk ie r w as p re sum p ­
tive ly  neg ligent in not keeping p rop e r lo o k ou t 
o r  m a in ta in ing  con tro l, in  action w he re in  sk ie r

sought to  recove r fo r  in ju rie s  a lleged ly  caused 
by ski co rp o ra tion 's  negligence in a llow ing 
bare spot to exist on  its ski slope; therefore, 
t r ia l c ou rt cou ld  give in struction  on general 
ru le  o f  negligence pe r se and instruction on 
s ta tu to ry  rebu ttab le  p resum ption  o f  negligence 
o f  sk ie r w ho co llid e s  w ith natu ra l object. 
Scott v. S i lv e r  C reek Ski C o rp .. App.1988, 767 
l ’ .2d 806 .

§  3 3 -4 4 —10 5 . Duties of p a s s e n g e r s

(1) M o  passenger shall b o a r d  a  passenger t r a m w a y  if h e  doc s  not have 

sufficient physical dexterity, ability, a n d  k n o w l e d g e  to negotiate or use such 

facility safely or until s uc h pa ss en ge r has a s k e d  for a n d  received information 

sufficient to enable h i m  to use the e q u i p m e n t  safely. A  passenger is required 

to follow a n y  written or verbal instructions that are given to h i m  regarding 

the u se  of the passenger t r a m w a y .

(2) N o  passenger shall:

(a) E m b a r k  u p o n  or d i s e m b a r k  f r o m  a  p as senger t r a m w a y  except at a 

designated area except in the event of a stop pa ge  of the passenger t r a m w a y  

( an d  then only u n d e r  the supervision of the operator) or  unless reasonably 

necessary in the event of a n  e m e r g e n c y  to prevent injury to the passenger or 

others;

(b) T h r o w  or expel a n y  object f r o m  a n y  p assenger t r a m w a y  while riding o n  

s u c h  device, except as permitted b y  the operator;

(c) Act, while riding o n  a pa ss e n g e r  t r a m w a y ,  in a n y  m a n n e r  that m a y  

interfere with p r o p e r  or safe operation of s u c h  passenger t r a m w a y ;

(d) E n g a g e  in a n y  type of c o n d u c t  that m a y  contribute to or  cause injury to 

a n y  person;

(e) Place in a n  uphill track of a J-bar, T-bar, platter pull, r op e tow, or a n y  

other surface lift a n y  object that cou ld ca us e a n o t h e r  skier to fall;

(f) E m b a r k  u p o n  a  passenger t r a m w a v  m a r k e d  as closed;
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