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Use your safety voice and”vote NO to his
special-interest legislation. Alaskan have a right
to be safe at any Alaskan ski resorts. This hill
would virtually insulate Alaskan ski resorts from
any liability including maintenance, construction
and design activities.

Ken Moores, 1929 East Dimond, Anchorage, AK
99507



Just say NO to this s?)ecial-interest legislation.
This bill would virtually insulate Alaskan ski
resorts from any liability including maintenance,
construction-and design activities.

Jc™n rTch) Robin Street

CAnchorage, AK 99504



House Bill 491

OPPOSE this special-interest legislation for a
multi-national corporation. It is NOT needed
and NOT in the best interest of Alaskans.

Susan Hinshaw, 3001 East 15th
Anchorage, AK 99504
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HB 491

Use your safety voice. Alaskan have a right to k
at any Alaskan ski resorts. 50 safe
Just say NO to this legislation.

John C. Moores, Jr., 3840 Robin Street
Anchorage, AK 99504
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HB 491

Just say NO to the this hill. Alaskan ski resorts needs
to be liable for maintenance, construction and design
activities. What about the safety of Alaskan?

771crcAjuo

Ken Moores, 1929 East Dimond,
Anchorage, AK 99507
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My 16 year old son loves to downhill ski.

We"ve lost track o1 how many skis, boots, poles
and boards he"s bought since he was a

youngster. He"s been working to have money to
ski Alyeska for years. He knows every .jump

and has paid the price with broken bones more
than once, We can live with that. We cannot
live with the wording in the proposed downhill
skiing legislation. HB 491 does not reflect a concern
for the safety of SKIERS and we are in opposition.



I am surprised chat you are sponsoring special interest
legislation which protects a multi-national Japanese

corporation. The Bill virtually protects ski resorts from
common standards of safety. We need to protect Alaskans!

William L. Blachman
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TO: Rep. David Finkelstein
FROM: Kathie Etulain
DATE: March 29, 1992

Please oppose IIB 491. It is special-interest
legislation approved by Seibu Corporation, a
multi-national corporation that has owned

Alyeska Ski Resort since 1980. Passage of this

bill would virtually absolve such ski resort

owners I'rom any responsibility to design, construct,
and maintain an adequate level of safety for
Alaskans who patronize those resorts. Our concern
should be for the safety of our citizens and tie
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Please oppose MB 491/SB 403. This is special-
interest legislation supported by Seibu Corp.,
a multi-national Japanese corporation with 120
subsidiaries that has owned Alyeska Resort since
1980 .

The bill has the potential of greatly reducing
the safety for Alaskans, who already lead the
nation in accidental deaths per capita. | have
traveled in Japan and noticed the lesser safety
standards at various heavily used tourist area.
Often it seems to be a situation of "let the
individual beware.” This is not what we want
I'or Alaska.
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REP. DAVID FINKELSTEIN. CHAIR
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3/25/92

PLEASE OPPOSE HB 491/SB 403. THIS IS SPECIAL-INTEREST
LEGISLATION SUPPORTED BY SEIBU CORPORATION, A MULTI-
NATIONAL JAPANESE CORPORATION WITH 120 SUBSIDIARIES THAT
HAS OWNED ALYESKA RESORT SINCE 1980. IT WOULD VIRTUALLY
INSULATE ALASKAN SKI RESORTS FROM ANY LIABILITY INCLUDING
MAINTENANCE, CONSTRUCTION AND DESIGN ACTIVITIES. WHAT
ABOUT THE SAFETY OF ALASKANS?

MARTIAN A. BROWNING



March 24, 1992

Dear State Representative FinKel'stein:

Although health risks are inherit to downhill skiing, we
strongly object to the wording of House Bill No0.491 before
The bill completely emits neglience liability of

you.
operators.
Adequate signing/warning measures, protecting skiers from
natural and man-made hazards are the responsibility of

Please assure that skiers in Alaska

commercial operators.
by commercial operators

are properly protected and cared for
who collect money for that ..service.

Douglas and Isolde Gibsc
20548 David
Eagle River, AK 99577
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HI Rep. Finkelstein,

I am very much opposed Lo HB 491.

see to it that it does not pass?
Thank you very much.
Betty jfelley tt-

P. 0. Box 210112 H
Anchorage, AK 99521

March 24, 1992

Could you please



Please oppose 1IB 491. Skiing has 1inherent risk,
but most conditions mentioned 1in this bill are not
outside the control and responsibility of resort
operators. Careful and timely marking of hazard-
ous areas and patrol of slopes for dangerous
conditions and ski practices shouLd he demanded
for the safety of all skiers.

iiob and Arlene Kuliner
2150 Campbell Place

Anchorage, AK 99507









REP. DAVID FINKELSTEIN, CHAIR
HOUSE LABOR AND QOMVERCE COVMITTEE

P. 0. BOX V CAPITOL RM 15
JUNEAU AK 9981 1






3/24/92
Dear Sir:

i am very opposed to HB 491/SB 403. I would appreciate
your help in seeing that it does not pass.

Thank. You,

Nancy Moore
P. 0. Box 770006
Eagle River, Alaska 99577
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Re: HB 491 and SB 403

Why are you sponsoring this special-interest
legislation for a multi-national Japanese corporation?
This bill would insulate Alaskan ski resorts from any
liability including maintenance, construction and
design activities. What about the safety of Alaskans?
Doesn®"t safe.., come first? Please rethink you
position 01 this issue.

Carolyn J. Burd
2030 Steeple Dr.
Anchorage, Ak 99516
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g>tate Hegtelature

#)0U£fe of &epre£fentatte

INTERIM SESSION
3111 C Street P.0. Box V
Anchorage, Alaska 99503 Juneau, Alaska 99811
(907) 561-2032 (907) 465-2995

&epregentati'be ©abe Cfjoquette

To: Representative David Finkelstein, Chair
House Labor and Commerce Committee

From: Representative Dave Choquette, membe
House State Affairs Committee

Date: February 27, 1992
Re: Request for hearing

I would appreciate your scheduling HB 491, relating to civil liability for
skiing accidents, efd. for a hearing. This is a hill which was introduced by

the House State Affairs Committee.

In December, 1991, the Alaska Supreme Court ruled, under Hiibschman v.
Citv of Valdez, that the current statute did not prevent suits by injured
skiers. In 1ts findings the court ruled that the ski resort had failed to
make the slopes or trails "reasonably safe" for patrons. HB 491 would
make it clear that resorts have the responsibility to adequately post
trails, but recognizes that skiing does pose inherent risks which are
similar to many outdoor sports or recreational activity.

I will be providing backup for the bhill and will be carrying the hill for the
committee. If I can provide any additional information, please contact me
or my staff, Nancy Hemenway, at 465-2995.



5l(askci State LegisCature

MEMBER
RESOURCES COMMITTEE

LABOR AND COMMERCE
COMMITTEE

OIL AND GAS COMMITTEE

FINANCE SUB COMMITTEE
NATURAL RESOURCES

RABBIT CREEK

3111 "C” STREET. SUITE 425
ANCHORAGE, ALASKA 99503 Yy
(007) 561-2037
WHILE IN JUNEAU
P.0. BOX YV
JUNEAU, ALASKA 99011
(907) 465-2719/2693
RepresentativelJdim ZawacHi
MEMORANDUM
T0: Representative DavidFinklestein,Chairman

Labor and Commerce Committee

FROM: Representativeldinm
DATE: March 16, 1992
RE: Placing HB 491on the Labor andCommerce Calendar

EE S e b b b o e b b S S R R b b S o o e e S S R S S o e S S R Rk b b b o e b o S S

I would like to take this opportunity to request that
HB 491, "An Act relating to civil liability for skiing
accidents...”, be placed on the Labor and Commerce

Committee calendar as soon as possible.

Please call my office when a decision has been made as to the
date HB 491 will be heard. Thank you and I look forward to
hearing from you soon.

BEAR VALLEY ~+ OCEANVIEW * BIRD CREEK « INDIAN « GIRDWOOD

NIKISKI
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RE: HB 491 and SB 403

IF THESE BILLS APE PASSED, HERE'S WHAT COULD HAPPEN TO
YOU AND YOUR FAMILY.

Nodownhill ski resortoperatorin Alaska could ever be held accountable for injuries or
death on the slopes, even if they were at Fault! Under this legislation if you wererun over
by an intoxicated snow catoperator, YO U --notthe resort--would pay the medical bills.
This is because these two bills would virtually insulate ski resorts from any liability
including maintenance, construction and design activities. The U.S. Forest Service
requires Seibu Corporation, the ownerof Alaska's largest ski resort, Mt. Alyeska, to sign
an Operations and Safety Plan each year to maximize public safety. But this bill would
effectively cancel the Forest Service standards of safety.

My 11-year-old son, BartRizer, an excellent skier, died on Mt. Alyeska December 8,
1991, because of insufficient marking, insufficient warnings, and insufficient sweep
procedures. M any people in Alaska have continually complained aboutthe safety of M t.
Alyeska, including poor marking, inadequate ski patrol force, inaccurate brochure trail
maps, incomplete ski reports, underage drinking in the bar, lack of supervision for students
who sign up for Alyeska ski lessons, decreasing pay for ski school teachers, and

continually increasing lift ticketprice..

Il acceptthe "inherentrisks" thatare associated with skiing and other activities, especially in
Alaska. Resortoperators should not have to pay when an "inherentrisk" and nottheirown
negligence causes an injury. Bartbroke his leg when we were skiing when he was in

preschool. Breaking a leg iswhatl would consideran "inherentrisk" while skiing. | took
full responsibility for thataccident. Butdeath is another matter. Especially when the resort

acts carelessly.

Bartwasa polite, intelligentboy with a high I1Q. He had been in the accelerated program at
Bear Valley Elementary School. He was safe and cautious. His father has bern a
commercial fisherman in Alaska for more than 20 years and had instilled in Bart water
safety, gun safety, knife safety, home safety, and skiing safety.

Bartwas skiing in the middle of the Bowl on an open run he had made hundreds of times
before. Buthe had no idea the snow he was aboutto enter was deeper than he was tall.
He fell and could notgetoutof thisopen area because the snow was ungroomed,
"bottom less" powder. He had nothing to push againstand therefore could notextract
himself. Bartnever had a chance because he wasn'twarned ofthe danger, and Seibu
employees didn't find him before he died of hypothermia. Ittook FOUR HOURS for
Bartto be found, and we told employees the area where he was.

If this legislation gets passed, we will bejeopardizing Alaskans'safety. W hose side are
weon-a multi-nationalJapanese corporation with 120 subsidiaries, or the citizensofour

state?

Sincerely,

flu. 3 A

Patti Rizer, Professor
University of Alaska Anchorage
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TNh NFIEC EOR UNO VHOSASUiI! HUSCT8 OF INHERENT &ZSX LEGISLATOR
House/ Bill *91 and Sum;to bill 403

Xh«r« tire very rew things which con ha pradletad with any
d*gr«a or auccooa in th* litigation arena,1 it 10 thor«for«
difriouit to pradUct with any dsgr*a or cartalnty tha eMeet in an
individual ocaa or the adoption of Kouae Bill 491 or sanata Bi.u
403/ or 1ir the Alttoxa Logislatura adopted a statutory scheme
similar to coior&do or N«w Hampshire. NavarthaUtfla, it is easy and
appropriate to outline tn« basic dirrerenee# botwaan (1) the
current statute, as 09.65,135, as interpreted by the Alaeka Supreme
court; (2) the atatut* aa proposed in HB 491 and SB 401; ana (3)
the adoption of a comprehensive statute governing akiing
rtaponuibilities and duties, such as Colorado or New Hampshire.

l. The Need for Legislation Regarding the 1inherent Risks of
Skiing

Prior to 1S78# it was generally assumed among ski area
operators and the court* that ukicre Were responsible for thair own
injuria* arising from the inherent risks of skiing. This doctrine
vac called "primary assumption of risk,” and basically held that a
ski area operator 1is not liable for injuries arising from the
inherent risk* of skiing. An operator owed hi* patron no duty to
eliminate those risks, because they were part of the sport, Skiers
assumed tho*» danger* by their very participation in ths sport.
Thie*_.doctrine waa most eloquently set forth in Wrlttht v. Mt
Msr.cfieli L ift, Inc., 96 F.Supp. 786 (D.Vt, 1951).

A ahort 27 years latar, the Vermont Supreme Court turned the
skiing community on its head with the holding in Sunday v. Stratton
Corp., 390 A,2d 390 (Vc. 1978). In that case, a skier claimed that
he had fallen after his ski became entangled in a email bush or
piece of brush near the side of a beginner"s trail. The *ki«r
became a quadriplegic a« a rottUlt of the incident. The oourt hald
that, the ski area operator could be liable for ouoh an incident,
and affirmed a jury verdict in favor of the skier.

Within five vyear*, over 20 states with commercial aki
operation* adopted one form of a otatute imposing responsibility
for 1injuries arising from the inherent risko of skiing on the
ekler. There are eaveriil reasons why ouch statute* are necessary
and deoirable, and why the legislature must ubo very *peoific
language in expressing its intention*.

The first point is that ski area operators require certainty,
It is very important that sxi area operator* know exactly thooo
things for which they are responsible, and those things for which

1 The moot certain prediction i* that the lawyers on eaah
eid* will more than |Ilikely reap greater benefit* from the

litigation than the client*.



the akiir ia responsible. it area operator* know what thsir duties
are (provided thoy are not *o onercuo ta to require nora
expenditure* than can be recouped through revenue*, 1i.e., ticket
priooo), and they know how to comply, skiing an a sport will bo
greatly enhancsd. Insurance ré&toa will go down for those who
oomply with the known requirements, especially after it is well-
established that claims arising from inherent risk incidents can ta*
resolved by summary motion. Casea like Sunday v. Stratton, which
impose liability in unpredictable circumstances, deprive operators
and their 1insurers with tha certainty nacQfiaery to develop
affective risk management program.

The second point is that courts rasist change, especially when
the legislature alters th« common law as established by th« court,
it is imperative that the legislation show a clear intent to alter
the common law with respect to tha rights and duties of skiers and
ski area operators, section 1 of both bills does this, and is a
critical component of the legislation. The bast solution, of
course, 1is for the legislature to adopt a comprehensive statute
regulating tha operation of nkl areas, aetting forth the specific
duties of an operator to his patrons, and tha specific
responsibilities of ski areas. In addition to the reluctance with
which courts great changes in tha lavs they have "written,"” courts
eagerly entertain the application of constitutional test to
legislative acts which deviate from the common law. while most
challenges to inherent ri&k statutes have bean uneuccessful,2 the
Montana supr*m« Court found the Montana act unconstitutional.3

"The third point, and perhaps the. most important, 1is that

ski.ind 1s unlike any other oommorcial enterprise, ski area
operators offer skiers accese to large areas of mountainous alpine
terrain, Thia terrain contains all manner of variations in

terrain, hill*, gullies, ridges, holes, streams, forests, brush,

2 The following oasea upheld 1inhersnt risk of skiing
ntatutes a* constitutionali Pizza v. Wol£ Craak Ski Devalopr.snt
Corp., 711 P.2d 671 (Colo. 1985); Orieb v. Alpine Vstllay Ski Ar*a,
Inc., 400 N.W.2d 653 (Mich.App. 19e6); Sctfiizz v. C&nnonshurg Skiing
Corporation, 428 N.W.2d 742 (Mich.App. 1988); Lavis v, Cé&r.aan
Valley Resorts, Inc., 408 s.E. 2d 1128 (W.Vb. 1991); Northcutt v.

Sun Vallay CO., 787 F,2d 1159 (ldaho 1990); Colline v. Sohwaitzvr,
Inc., ---- F.Supp. - 1991 WestlLav 196753 (D.ldaho 1901); Ciobink
v, Fischer, 709 F.Supp. 1015 (D.Cclo. 1939); Wolnrauoh v. Park.

City, 635 F.Supp. SI (D.Utah 1986).

3 Brewer v. S klI-LIIt, Inc., 763 P,2d 336 (Mont. 1988). The
Montana statute has sinca been ajnand«d to roapond to the ooncarne
<sxpro»»4id by tha Montana Supreme Court. Sco Montana Ccdo SS 21-2-

701 etr sag.
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grass, rocks, etc. skiing tik«s place in tha winter tima, with all
of the winter waa.th*r aendition*. The patrons of * ski area engage
in a highly athletic aport which require* good physical
conditioning and quick reflexes. sy tha nature of the aporfc, tha
patrons elide on a ftfccp, elippory aurfaoe at spaeda which, etvem
for th« bacrinner or intermediate, <*n*ily exceed oven tha speed of
tha faatoat rurmor. Unlike tha operator of a skating rink or
bowling allay or golf courae, there i» no physical way a ski area
operator can modify, control, or even monitor each rock, tree,
ridge, 1oy spot, or other eingla point condition ao as tD protect
ail patrons from injury. Yet a *ki liability caso i* tried as if
the area operator should foou* all of hio attentions and resources
on tha one tiny opot on the hill whern the accident occurred,

Alyaflka Resort has an enviable safety record when compared to
othar ski areas 1in the United States. ski accident fflafaty La
traditionally measured in terms of the number of accidents incurred
per thousand skier visits. A "skier visit” 1is one skier visiting
the «ki area on a single day. Tha number of accidents! 1is the
number of *kiars who report injuriaa to the ski patrol. Over the
last several vyears, the r.umb&r of accidents at Alyeska has
consistently remained well balov tha national avarage:

WFAXXBOR OV HUMBER Off BXX ACCIDJEST*

Year Skier Vinit* United State* Alyeska Resort
89*90 133,466 3.4 2.7
90-91 138,762 3.4 1.8
91-9?. (as of 132,280 3.3 1.1
02/29/92)

Daspita this positive safety record, Alyeska Resort apendu a
substantial amount of money oach yoar cafanding alairae made by
injured patrons. Tha resort changed insurara affective December 1,
1989, Since that date, Alyaaka Rasort has paid $104,803.04 in
legal fees related to claims made by skiara, and currently hac 6
cpen claims files. The net claim amount* and/or reoorvae for

claims exceed* $200,000.

Why is a relatively safe oki resort stuck with relatively high
legal fees and insurance premiums? Largaly because Alyaaka, like
all Alaska ski araac, 1ia without offootiva protection from oltiins

arising from the inherent risks of ckiing.
The fact is that despite tha beot efforts of any ski area

operator, a vary few skiore ara going to got hurt whiio engaging in
the sport. Some will sustain minor 1injuriou, same will suffer

Naad and Effect of Inherent Risk Lagialation Peg* U of 11



permanent and/or tetriouiu injuriaa, and & vary, very few will die.
This 1« not becausa tha ekitir* or the operators are bad people, or
era foolish, or do not take oar* of themselves or the ski area, It
is d result of a sport which combines higrh speed, mountainous steep
terrain, varying snow and weather condition®, and rock®, tree#,
bush#*, stumps, ate.

Currently, Alyeska i* forced to consider any ®kier who sufforo
a substantial injury as a potential claimant. Tha rules are not
clear, the ahancee of liability unearfcMin, and tha amountc awarded

potentially very large.
1IT. Currant status of SKi taw in tha United state*

Thera are eaoontially chro® legal pooitione token by tha
state* within which skiing occursi

A, Tha first position ie tho common law dutia® established by th#
court: A landowner or poaecesor of land i* required to act aa
u reasonable porson in maintaining hie property in
reasonably caf« condition in view of all the oircumstencea
including tho likelihood of injury to others, tha oericusneso
of th® injury, and the burden on the respective parties of
avoiding the riek. f/obb v, City and Borough c.t Sitka, 361
P.2d 731, 733 {Alaska 1977). This makes sense when the size
and nature of the parcel, vhon combined with the nativities of
tha patron* in various weather conditions, allows the owner or
possessor to generally monitor each area of his land, 1in tho

*world of skiing, it imposes a theoretical desirable norm which
is absolutely impractical in the real world. Each assertion
of liability faousee on a mere snapshot of time and space, and
totally ignores all of the other conditions of the land and
patron», and. the efforts of the ski arsa operator to improve
skier safety. Ski area operators need more certainty with
respect to their duties than a jury trial from hind sight on
every aki accident Involving more than minor injuries.

(
E. The second position la the option selected by Alaska in 1980,
and by a few other states, including Utah. This 1involves
throe parti. First, the legislature adopt* a descriptive,

noh~comprehonsive list of the inherent risk* of skiing. Then,
the legislature requires the aki area operator to poBt a
notice informing skiers of the inherent risks of skiing and
the Jlimitation of liability. Finally, in exchange for
correctly posting the notice, the ski area operator ifi
relieved of liability for injuries ariiing from the inherent
risks of skiing. Th# effectiveness of these statutes depend*
largely on their interpretation by the Bupreme oourt in the
state of adoption. |In both Alaska and Utah, the state supreme
courts have restrictively interpreted these statute*.

Need and Effect of Inherent Risk Legislation Page 4 of 11



Ulibaoh&m mmf klﬂWl P.2d 1354 (Alaska 1991); and
Clover v, S y bob p.2d 1037 (Utah 1991).
Both court# held that this Kind of statute merely oodifien tna
common law, and doe* not prevent a patron from olaimlng tho
operator was negligent, even when the injury 1i» caused by an
inherent rick of the sport. The uncertainty created by this
interpretation largely renders the statute mQaninglei*. As
the Utah supreme court stated, "While th* general parameters
of the act arc clear, application of th* statute to specific

circumstances is less certain. ... The statute, therefore,
contemplates that the determination of whether a risk 1is
inherent Jos made on a oaae-bycase basis ..." 808 P.2d at

1044 and 1045,

Tho third position is tho adoption of a comprehensive statute
regulating the operation of cki aroas, which is the position
taken by Colorado and New Hampshire, among others. In its
adoption of th* statuts, th* legislatur® makes it clear that
it is not merely codifying the common law, but ie
comprehensively rewriting ths law with respect to the
operation cf ski areas. First, the legislation secs forth
with some particularity th* duties of ski area operators to
thair skiing patrons, including generally very specific
requirements regarding signs informing skiers of the reiativo
difficulty of runs, and warning about the inherent risk*.
These statutes include regulation of the operation of
tramways, muoh ae Alaska has dona in as 05.20. The statutes
also contain a list of prohibited activities by skiore who
"ride tramways. These statutes then eot forth tho duties of
skiers with respect to thsir own safoty and tha safety of
other skiers. Finally, tha atatutos generally state that so
long as ths operator fulfills his duties, or so long as a
failure to fulfill h particular duty ie not th# oauco of an
injury, the aki araa operator can not be held liable to the
injured patron. Thaao statute* provide th* nooosaary
certainty for ski area operators, thus onooureging the
development and operation of ski areas, These statutes are
also more Jlikely to wuurvivo a constitutional challenge,
boaauso they impose specific duties on ski aroa operators 1in
exchange for tho limitation of liability.

Th* Xiibsehcan Once, sad the Legal |Implications of the
Dooislea on Incidents occurring at Alyeska Assort

The Hlibjohmtn ofiae arose at. SalLntonbsrry Ridyu, a ema.ll ski

ar*A operated by the City of Valdot. heather Hlibschman, 13 years

old

at th* time, went skiing with friendB at salnonbarry Kidga on

March 13, 19B6, the firet yoar the area was open. Prior to going
skiing, the group stopped by a liquor store end purchased beer,
whioh they consumed during the day. Hiibschman watched several
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paopU jump over a bump on th* hill Estimated to b« botv**n two and
four fstt high, She waitad in line to t&Xe her turn to go over the
jump, when aha went ovtr the bump, ah* leaned backward and fell,
resulting in paraplegia,

Based on e 1inherent risk of ikiing statute, the Superior
court granted u nary judgment to tha City on all issue* except tha
quoetion or wi ther the city had complied with the signage
requirement, The-lower court held that Kiibachman had failed to
ski within the limit* of her ability. A jury later determined that
the City had complied with tha signage requirements.

The Supreme Court reversed the iumraary judgment, and aant the

case back to the Superior Court for trial. There are several
rulings in tho Hilbachnan decision which render the inherent risk
of skiing statute largely ineffective. The following discussion

illustrate* a number of the problama created by the Hlibschaan
case, provides example* of recant incidents at Alyeska Reaort which
are affected by th©O rulings, and explain* the application of the
Hiibschmn case, the proposed legislation and tho more
comprehensive ski statutes, to the example*:

A. Tho statute preeervé&d the common law duties of ski &roa
operator*. Thus, the #ki area operator 1is required to act as
a reasonable person in maintaining all skiing terrain under
his control in a "reasonably safe™ condition.

Problems Ski area operators are unlika any other buainosc
which invites patrone to enjoy land. Skiore seek an outdoor
"athletic experience in a winter alpine setting on very largo
tracts of land. Many akieru who got hurt ware working higher
physical challenges in utaapar terrain, deeper snow, or using
terrain variations to jump. civen the wo&ther, slope,
vegetation, etc., it ia impossible for a cki area operator to
keep the entire ski area "reaccnably -eafe'™ under all
conditions,

Examples Patron akiod down Von Tmhoff Trail at a high rate of
cpoad, turn right off tho main trail and attempted to jump
from a smell ridge. Patron foil before reaching the top of
tho ridge, etruok some 1ioe or rocks, and broke his back.
Patron claims Alyeeka liable because of negligent failure to
provide sufficient snow cover or because the ski run was icy
or bsoeuee there were rook* vrhuro the okier fell.

l. Under the Niibscknnn ruling, thie case jaunt go to a jury
trial on whether Alyeska should have opened at all,
whether there woe sufficient warning of tha off trail
condition*, and whether Alyeoka oould nave provided
sufficient enow coverage or removed the rooke off the
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trail,

2. Under HB 491 end SB 403, this oasft probably would be
resolved under summary judgment# provided the operator
had posted ths required warning »ign*. Section 1 make*
clear tho legislative intent to altar th* common law, and
tho amendment* in section 3 make it clear that whether
the accident was caused by 1ice or rocks, it i» ths
akier®s responsibility, The statute and ths required
warning sign notify skiers of the dangers, and their
responsibility.

3, Under Colorado or New Hampshire inherent risk statutes,
ths case certainly would b« resolved under Tflummery
judgment, provided the operator hod posted the rsquired
warning signs and fulfilled tha other requirements undtr
thoas statutes, Those statutes substitute an entire now
set of vresponsibilities and obligations for area
operators and skiers in tho place of the general aommon
law duty of landowners. These statutes reoognize the
unique nature of skiing,

h. An inherent riek ie one which in obvious and necesaary to Iit,
A rlfek is not neceuflftry if it could be eliminated or mitigated
through th# «xarcikEe of reasonable car¥*, The listing of a
risk in tha statute makes the risk obviou*, but does not raak#
it necessary - necessary risks are those which cannot
reasonably be eliminated by the area operator.

Problem: The purpose of the statute was to rsquir# the skier
to acoapt the risk of all inherent risks, not just tho**
listed. It ie irrelevant wh#th#r tha risk is necessary, since
the risk and the enjoyment factor often coincide. An example
IS a skier skiing down *teep terrain on hardpack snow. Spe#a
and descent araa exhilarating, but also increase the riak of
injury. It. dose not matter whether the steep terrain or snow
conditions arc necesia.ry, because the *ki#r intended to
encounter them.

Example! Patron fell while skiing on South Face, a st#*p run,
after *ki binding released, Patron slid down South Faoo, and
tried to atop hi* descant by putting foot in snow. On* foot
caught 1in the snow, and patron broke hi* f*mur. Patron
claimed Alyeoka liabl* because South Fac* was too icy to bo
opened that day. Patron®"* friand tostifi*d in deposition that
they had skied th* South Face th* pr*viou* day, and at l«aet
once befor* that day without any problems. Ha also t*atifi*d
that they wer* *xp*rt skiers and had actively sought
challenging run*.
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1. Under the HIIbBGhm&n ruling, thie oasa probably would
have been tried before a jury. The court®* ruling would
have required a trial cn tna i1asue of whether Alye*ka wa»
negligent in opening the South Face that day, beoause tha
mow was "too hard” or "icy," and whether the snow
oonditiona were a "necessary" part of the eport. thus an
inherent riek.

2. Under HB 491 and SB 403, this case would bo resolved
under summary judgment, provided the operator had poeted
the required warning signs, section 3 amends the liet of
inherent risks to clearly ipooify that all enow
conditions are inherent oven as they ohang* during
the day or from day to day.

3. Under Colorado or Now Hampshire 1inherent risk statutoe,
the caat certainly would be resolved undor summary
judgment, provided th* opsrator had poctod th* required
warning signs and fulfilled the other requirements under
those statutes.

Evidence cf negligence, even where the injury resulted from an
inherent risk, takes tha caeo out of the protection afforded
by th® atatuta, and the oaee must bo tried before a jury.

Problem! Only incompetent: plaintiff®s attorneys car. be wholly
unebl® to theorise an allegation of nagligenco and find an
oxpert who wiLl confirm the theory in virtually any skiing
.eooidont, Tha whole point of an inherent riak statute is that
the burden of avoiding injury from such a risk is wholly on
the akier. This single holding means that almost wvwry case
must go to a jury trial, because it i» the rare negligenc®
oess that con be resolved by surur.gjcy judgment. Craham v,
Puller, 728 P.ad 641, 646 (Alaska 1966)/ Pfebb v, city and
borough of Sitka, 561 p.2d 731, 733 (Alaska 1977).

Exempts: Patron skied down Sourdough Trail, His binding came
loose, he lost a ski, and fell. Patron slid feet first to the
edge of the main trail and struck a rock, breaking his back.
Patron claims Alyeska liable because of negligent failure to
provide sufficient anew covar, failure to remove the rock, and
rallure to mark the rock.

1, Under tha .Viibcchman ruling, this case would have been
tried before a jury. The court™ ruling requires a trial
on the issue of whether the rock was in the main run or
off the main trail, whether there was sufficient snow,
and whether Alyeska should have removed the rock.

2. Under RB 491 and bb 403, thin caoo might be resolved
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under summary judgment, provided the operator had pouted
the required warning signs. Section 3 amende tho list of
inherent riuKo to clearly specify aollioiono with natural
objects, on or off the trail, are an inherent risk of the
sport, Thar* hae been come eirth work in the vicinity of
the rock, however, and there 1is some question whether
this fact would take the rock out of the status of
"natural object."

3. Under Colorado or New Hampshire inherent risk statutes,
tha o0aBB oartainly would be resolvad under summary
judgment, provided tho oparator had posted the required
warning sign3 and fulfilled the other requirements under
those stetutea. Non-moving objects on the ski hill are
the responsibility of tho skier, whether on the main
trails or off in the woods.

D. Artificial condition# are not inherent risks. Any alteration
to natural conditions - earth work to create a eki run,
cutting a *"ee, grooming a ski elope - removes thoaa

conditions from inherent risks of skiing within the liet 1in
the current statute.

Problem: This manna that * eki operator®"s efforts to
improve safety by, for exempla, grueling eki trail* in tha
eummpr time inoroase the operator®s riek of liability. Thie
creates an incentive to leave dangerous -- but natural -
"* condition* in place. Tho legislature ehould encourage s eki
operator to take fltopa to reduce naturally oroated haaards.

Example: A ekiar foil on tho back of hbr ekio on the Von
Imhoff Trail, and elid through m transition onto Uppar
Sourdough. Both runs ware out and graded out of tho foret*t by
Alyooka, and both provlda substantially oasior routes down the
mountain than the natural conditions whioh existed before tha
work was performed. No olaitv has yet bean made.

1, Under the Hiibachmzn ruling, any cliim made would have tg
proceed to a jury trial. Tho alopas are artificial, and
therefore, by Alaska Supreme court definition, can not be
considered an inherent riuk of skiing. Any claim that
asserted the injuries were a result or trail design,
construction or maintenance would be 1impervious to a
motion for summary judgment.

2. under HB 491 and s» 40.3, this oaee would almost certainly
be resolved under summary judgment, provided tho operator
had posted the required warning signs, section 3 amende
the 1list of inherent risks to clearly specify that
variations in terrain, vhetn&r natural or a result of
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elop* daaign and terrain modification, are an inherent
risk cf the sport.

3. Under Colorado or New Hampuhlre inherent riok statutes,
the Case certainly would ba resol®™ 3d under summary
judgment, provided the operator had posted tho required
warning signs and fulfilled th* other requirements under
those “statutes. In particular, Colorado®s statut*
specifically lists "variations or steepness; in terrain,
whether natural or a result of slope design, snowmaking
or grooming operations, including but not limited to
roads, catwalks, or other terrain modifications"™ are
inherent risks of skiing. Sa« Colorado Revised Statutes
8§ 33-44-103(10).

where warning signs must be placed and what they must say is
an issue for the jury to resolve.

Problem: The beat place to put the signs is where people who
use the eki(area are moat liksly to see them. The present
statute, which requires "trail signs at prominent locations
within a ski area*® is open to vast interpretation, thus
requiring & jury trial in ovary oaoa or, whether tho aigns war*
"trail sign*" and whether they were pl»c»d in "prominent
lacationa.” Ski area operators need to know precisely what to
post and whore th*y have to poet it.

_Example: Patron wai apparently skiing fast down the Waterfall
*and loot control, flying into th* wood* arid striking two
croae. patron suffered severe multiple trauma (The patrollers
who attended hi* injuries wore awarded tho National flki Patrol
Purple Heart for a life-aeving effort.) Patron®a father has
made repeated inquiries regarding tho incident, but has not
yot mado a olalm.

1. Under the liiibnahnan ruling, this case would have been
tried before a jury Although it appear* that the cause
of the injuries was one or morn inherent risks: trees,
enow conditions or failure to ski within ths limits of
the akior®s ability. The court®s ruling requires a trial
on the isBue of whether Alyeska®s signage wats sufficient
to comply with the warning sign eqUIrements in the
currant inherent riek statute.

2. under 113 49L and SB 403, this case would almost certainly
be resolved under summary judgment, provided the operator
had posted tne required warning signs, section 2 imposes
fltra and certain signage requirements both with respect
to content and location. Alyeska can KNOW without a
doubt what ha* to be dona to comply, and can 1in fact
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my.

comply. Section 3 omunda th« Hot of inherent risks to
clearly Opacify collision* with natural object*, on or
off th* trail, ar« an inherent risk of th* sport.

Und*r Colorado or Now Ilampahir* inherent risk statutes,
th* ease oertnihly would b« ra*olved under suuilLiary
judgment, provided the operator had posted the required
warning® sign® and fulfilled th* other requirements undar
tho** statutes. Non-moving objects on th* ski hill arc
the responsibility of the skier, whether on the main
trails or off in tha woods.

conclusion

Th* nsad for legislation is apparent, in order Tor skiing to
be available for Alaskan residents in any form and at reasonable
ticket prices, the operators must know and be able to comply with
ths duties, required by th* stats. Thi* oar. best be effected by the
adoption of an sffactiva inherent risk statute.

«--

- MW I - — B il — =Y iNtMwin.
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March 26, 1992

REP. DAVID FINKELSTEIN, CHAIR
HOUSE LABOR AND COMMERCE COMMITTEE
PO BOX V CAPITOL RM 15

JUNEAU AK 99811

SUBJECT; HB 491/SB 403 DOW NHILL SKIING LEGISLATION

Pleasedon’tsupportHB 491 and SB 403 regarding downhill skiing legislation. N o skioperator
should be released from lability where it has been negligent in exercising every effort to
minimize areas of "inherent" danger by up-to-date warnings in those areas. W arnings should

also be posted in lodges, on lift areas, and in any area ofheavy traffic where skiers would be

likely to see them .

Property ownersand home ownersare liable foraccidents ordeaths on theirpersonaloproperly
and business owners are liable for accidents or deaths on their premises. Therefore, ski
operators should not be absolved of liability for any reason. Each of us as individuals and
business owners are liable fordamages caused by "inherent" dangers and skioperators should
not be any different from the rest of the residents of Alaska. Ifskioperators can be released
from liability for "inherent" dangers, then every person and business in Alaska should also be
released from liability for "inherent" dangers. Don’t show partiality to ski operators by

allow ing them to be exempt from liability when the restof us are liable.

J
PO BOX 775
PALMER AK 99645
(907)745-3320 W

(907)745-3773 H



March 27, 1992

Representative David Finkelstein
Alaska State House of Representatives
P.0. Box V

Juneau, Alaska 99811

Dear Representative Finkelstein:

I want to urge you to support HB491 and SB 403 relating to the inherent
risks of skiing. 1 am an avid skier and believe this legislation is
necessary to limit the cost of insurance for ski areas and, incidentally,
keep the cost of Hift tickets reasonable.

Skiing is a healthy sport enjoyed by many Alaskans. [t is one of the few
winter sports that an entire family can enjoy together. It is an
exhilarating sport enjoyed by individuals of varying skills and abilities.
There are programs for mentally and physically handicapped people. In
addition, skiing provides the basis for a growing winter tourism industry
The huge investment in new lifts and a new hotel at Alyeska prove that
there is a large potential.

Most skiing accidents are the result of individual mistakes and are not
related to unsafe operations or ski areas.

Thank you for your support.

Sincerely,

Ron Lautaret
550 W. 21st.
Anchorage, Ak. 99503

(907)277-9030



P. 0. Box 449
Girdwood, AK 99587
March 30, 1992

Representative Jim Zawacki

House Labor and Commerce Committee
P. 0. V Capitol Rm 15

Juneau, AK 99811

Dear Mr. Zawacki:
Please oppose legislation HB 491 and SB 403, wherein the

"inherent risks of skiing” are defined and liability for
injury is assigned exclusively to the skier.

While 1 agree that a skier takes risks when he indulges in
the sport, 1 cannot agree that the risk "rests only with the
skier.” ITf this bill is approved, Alaskan resorts will have

license to neglect maintenance and safety, for theywill be
absolved of all responsibility for whatever damagesoccur on
their properties.

For example, if the phrase "whether natural or a result of
slope design, 1including roads, catwalks, jumps, or other
terrain modifications”™ defines variations of steepness in
terrain and becomes an inherent risk to the skier only, then

resort management can say, "Let us put roads where they are
most practical, across slopes if convenient, rather than in a
safe location.™ Management could concentrate on costs,

rather than safety, as modifications and expansions are made

to an area. A resort would not be obligated to clearly mark

or maintain safety precautions at the location of such design
changes if the risk were only the skier's.

If the snow conditions constituting "inherent risk™ are
defined as "ice, hard pack, powder, wind pack, corn, slush,
cut-up snow, and machine-made snow,"” the resort is absolved
of grooming! Management no longer needs to drag slopes made
dangerous by 1ice, wind, and constant skiing. If the snov; is
heavy and deep, he has no obligation to pack it down. Even
if his personnel make dangerous ruts and cuts with snowcats,
or manufacture snow as hard as cement, he has no obligation
to repair the danger.

Indeed, 1if changing weather and snow conditions create a
dangerous potential for avalanches, 1is not Alaskan ski resort
management absolved by this bill of any responsibility for
shooting them down?

The natural objects added- "streambeds, trees, other natural
objects (?)"- with which a skier is responsible for avoiding



collision, are now included with the bare spots, forest
growth, and rocks as inherent risks to the skier. Is it
meant that resorts should be as "au natural"™ as the
wilderness? For what does the Alaskan pay his $30? He
expects some management of natural hazards, to include trail
and hazard markings, barricades around bare spots, removal of
obstacles on and under the surface of main trails, and
warnings about skiing out of bounds. Does this bill absolve
resort management of trail maintenance?

With regard to collisions with "tramway towers, signs, posts,
fences, enclosures, hydrants, water pipes, and other man-made
structures,” | cannot believe that these could be considered
inherent risks to rest only with the skierl Who places these
structures on the mountain, and who decides whether or not to
make them visible, and whether or not to cover them with
protective padding? Proper management should make all the
difference between a safe and a dangerous operation. Let us
not make our skiers liable for this one!

"Snow-making and grooming operations”™ can also be safely
carried out by careful management. One superb New Hampshire
resort closes the slope it is grooming, so that no skiers are
in the vicinity. Many resorts close the trails where snow 1is
being made. Would an Alaskan resort feel such an obligation
under this legislation?

The addition of the word "death™ 1is frightening, but
logically follows the preceding revisions. If we allow this
bill to pass, so that Alaskan resorts have no responsibility
for the maintenance and safety of their operations, there
will be more deaths. Please protect the safety of Alaskan
skiers and the people 1in Girdwood, 1in particular, by opposing
HB 491/SB 403. Thank you.

Susan K. Scherwin

cc: D. Finkelstein
R. Halford



Grant C. Baker
P.0. Box 82448
Fairbanks, Alaska 99708
907/479-0629

March 23, 1992

Senator Steve Frank
P.O. Box V
Juneau, Alaska 99811

Dear Senator Frank;

I was recently made aware of HB491/SB403. This 1is legislation relating
to the civil liability for skiing accidents. I wouid Ulike to address this hill.

In short, this type of legislation is a disgrace. Apparently, the hill
essentially limits the Hliability of ski operators to the posting of liability
disclaimer signs. In addition, very few of these signs will be required and
only in areas where ski hazards are minimal such as near ticket lines. [t
iIs clear that this type of legislation neglects public safety and does not
support responsible economic development. Therefore, 1 respectfully
request that you oppose this hill.

I would be happy to discuss this hill with you or answer any questions
that you have concerning this letter. Please let me know if I can be of

any help. Thank you.

Respectfully submitted,

Grant C. Baker

cc: Senator Rick Halford
Representative David Finkelstein



March 22, 1992

Senator David Finkelstein
Alaska State Legislator
P. 0. Box V (MS 3100)
Room 15C

Juneau, AK 99811

RE: House B ill 491 / Senate B ill 403
Proposed Downhill Skiing Legislation

Senator Finkelstein:

I do not believe the proposed changes in the bill protect
Alaskans' best interest. The bill appears to protect the
corporation running the ski resort from having any liability.

I hope that this bill will be carefully reviewed with any
changes helping to protect Alaskans because the ski resorts are
already looking out for their best interest. You need to look

out for Alaskans' best interest.

Thank you.

Sine, rely,

*ma L. Gammons, CPS
474 Aurora Drive
Anchorage, AK 99503-1853



March 27, 1992

David Finkelstien
Capitol, Room 15
P.0O. Box V

Juneau, Alaska 99811

Dear Representative Finkelstien;

I am very concerned about the viability of one of my
favorite activities during the wonderful winters we have here in
Alaska. Recently the Supreme court of Alaska rendered some
decisions concerning the inherent risk of skiing law in Alaska
that have the potential to make it nearly impossible to afford to
ski at a resort. I have downhill skied for nearly 30 years and
during that time have been fortunate in that | have never
seriously injured myself. I have been a Volunteer National Ski
Patrolman for nearly 14 years and | have seen a number of people
that have been injured, some seriously. I have patrolled in
Colorado, Utah and Alaska.

Skiing can be a dangerous sport. People like myself who
engage in it have to accept the responsibilities associated with
the decision to ski. It is impossible to make the mountain
environment entirely safe for all levels of skiers. It would
destroy the sport if a totally safe environment was present.
Part of the thrill of skiing is its inherent risks. Without a
strong inherent risk of skiing law the sport is destined to
become more elitist as ticket prices will have to rise to pay for
the additional costs of litigation. A reasonable person can
enjoy getting outdoors, exercise, companionship, physical and
mental challenges and the thrill of taking reasonable physical
risks. Families as well as individuals enjoy the sport. As a
Volunteer National Ski Patrolman 1 am doing my part to mitigate
the risks and to help others. Please help me. keep the sport of
skiing in Alaska alive and well by supporting House Bill 491.

I recently returned from a ski trip to Utah where they do
have a strong inherent risk law which goes so far as including
snowmachines, grooming equipment and snowmaking equipment and
part of the risk of skiing. Alaska®"s inherent risk law is very
weak 1in comparison.

Please support House Bill 491.

Robert Day ~
2221 Tasha Drive
Anchorage, Alaska 99502
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