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COMMON TRUST FUND ACT

lisbed 3 we*lts successively in a newspaper
published in the county whose court has
Jurisdiction. In addition thereto said court
shall, except to such extent as the several
instruments cresting the trusts participat-
ing in such common trust fund provide oth-
erwise. order personal notice upon all
known hbeneficiaries of the participating
trust estates who have a place of residence
known to the accountant Personal notice
to known heneficiaries having a place of
residence known to the accountant shall
denote service by a written notice deposited
in the mails addressed to each such known
beneﬂmarY at such known place of resi-
dence at least 14 days before the time of
hearing, or by a written notice either in
hand or left at such known place of resi-
dence 14 days at least hefore the timo of
hearing. The method of service and the
form of such notice shall be as the court
shall order. 'Place of residence known to
the accountantlas used in this section shall
include onI%/ places of residence actually
known to the accountant, and shill not in-
clude residences which could be discovered
upon investigation but which do not in the
due course of business come to the actual
knowledge of the accountant. The allow-
ance of such an account shall be conclusive
as to all matters shown therein upon all
?ersons_then or thereafter interested in the
fungs invested in said common trust
unds."

Massachusetts. Section reads: "An ac-
count of the administration of each common
trust fund shall be filed annually in the
registry of probate in which the declaration
of ‘trust has been filed and application fo;
its allowance shall be made In accordance
with [M.G.LA. c. 206 § 24]. The allowance
of such an account shall beé conclusive as to
all matten shown therein upon all persons
then or thereafter interested in the funds
investee, m said common trust fund."

Mississippi. Omits second paragraph.
Missouri Omits this section.
Nebraska. Omits this section.
Nevada. Omits second paragraph.

~New Hampshire. Specifies that applica-
tion be presented to the probate court in the
county in which the bank or trust company
operating the trust fund is located if court
approval of accounting is desired.
OkhdMfM. The substance of sections 1

and 2 of the Official Text is contained in 60
OkhSLANnn. 4 162 in the Oklahoma Act.

&8

See text of said section in variation note in
section 1, supra.

Oregon. The substance of sections 1and
2 of the Official Text are contained in ORS
§ 709.170 of the Oregon act See text of
said section in variation note in Section 1,
supra.

South Dakota. Omits this section, but
adds a section 55-6-3 which refers to the
general provisions regarding administration
of trust estates. For text of said section,
sec general statutory note, supra.

Texas. Omits this secdon.

Utah, The Utah provision corresponding
to section 2 of the Uniform Act [U.CA.
1953, 7-5-13(2) ] reads as follows: "Unless
ordered to do so by a court of competent
jurisdiction t trust company operating com-
mon trust funds is not required to render a
court accounting with regard to those
funds; but it may, by application to the
district court, secure approval of such an
accounting on such conditions as the court
may establish."

West Virginia. Section reads; "Unless
ordered by s court of competent jurisdic-
tion. the bank or trust compin) operating
such common trust fund, as provided for in
section six (5 44-6-6] cf this srtide, shall
not be required to render an amounting
with regard to such fund, before any com-
missioner of accounts, but it may, by appli-
cation to "he circuit court of the county in
which is located the principal place of busi-
ness of said buik or trust company, secure
the approval of an accounting in such condi-
tion as the court may fix: Provided, how-
ever, tha*. nothing herein shall be interpret-
ed as relieving any fiduciary acquiring,
holding or disposing of an interest in any
common trust fund from making an ac-
counting as required by law with respect of
such interest."

Wisconsin.  Section reads: "Unless or-
dered bz s court of competent jurisdiction
the bank or trust company operating such
common trust funds is not required to ren-
der a court a_ccountmg with regard to such
funds; but it may, by application to the
circuit court of the county in which it his
its principal office, secure approval of such
an ‘accounting on such c-'oditioi'i as the
court msy esubU.,. When an accounting
of a common mis', fund is presented to a
court for sppioval, the court shall assign a
time and place for hearing and order notice
thereof by:
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gizz COMMON TRUST FUND ACT

“(m Publication of a class 3 notice, under names are known to the bank or trust com-
ch. 985, in the county in which the bank or pany from the records kept b%/ it in the
trust company or branch thereof operating regular course of business in the adminia-
the common frust fund is located; and tration of said trusts, directed to them at

b) I\ Raitina—nol less than 14 days pnor the addresses shown by such records; and
.\(he date of the hearing a copy of Ehe («) Such further notice if any as the

not|ce to all beneflmanes of the trusts parti*  court may order."
cipating in the commontrust fund whose Wyoming. Omits second paragraph.

Library References

Trusts «=289, 291, 326.
CJ.S. Trusts 58 377 to 379, 413.

§ 3. Uniformity of Interpretation

This Act shall be so interpreted and construed as to effectuate ifs
general purpose to make uniform the law of those states which enact it

Library References

Banka and Banking*>311. CJ.S. Banks and Banking § 1045.
Statutes *-226, CJ.S. Statutes 5 371 et seq.
Trusts **217.3(3). CJ.S. Trusts 5 326.

§ 4. Short Title
This Act may be cited as the Uniform Common Trust Fund Act

Library References

Statutes «*64(2).
CJ.S. Statutes $ 96 et seq.

§ 5. Severability

|f any provision of this Act or the application thereof to an ){ Person or
circumstances is held |nvaI|d such invalidity shall not affect the other
Prowsmns or applications of the Act WhICh can be given effect without

he invalid piovision or aé)pllcatlon and to this end the provisions of this
Act are declared to be severable

Library Reference*

Statute* —*M2X
CJJL Statutes I 96 et seg.

86. Repeal

Al acts oerars of act \(/}/hwh are inconsistent with the provisions of

this Act are Hereby repea
418



COMMON TRUST FUND ACT 87

Library Reference*

Bank* and Banking *»311. CJ.S. Banka and Banking 8§ 1045.
Statutes *=»157. CJ.S. Statutes § 285.
Trusts *=*217.3(3).- CJ.S. Trusts 5 326.

8§ 7. Time of Taking Effect

This Act shall take effect ( )and shall apply to fiduciary relation—
ships then in existence or thereafter established.

Library Reference*

Statutes «»20.
CJ.S. Statutes § 400.
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ruM for tuedi (Urnithint or u k u i robjoci to the jurbdktioM
of e puplic Krvic* or publk aiilUty ccramriwhn or other ilmitac
hody OT the Dittnct OFColum ba or of wijr 3Lit*.

“(D) A corporation *n|»jed In th« fUrniihini or rak of
tckpliwn or a. jpiph rarvioa. if the ru** for tuch (\irniihin|
or u k meet the requirement! of euhponfriph (A).

"(E) A corporation In the fUraUhittf or uit of
traaapertiion u a coauaao carrier by air. vubjeet to th«
jom titctton of th« Civil Aerooautiea Board.

"(F) A corporation cngacad in the AimHhInt or uk of
inatporuiicn by common carrier by water, luojeet to tht
juriadicnon of the Inunute Commerca Cotnmiarioa under
part ITT of the Internal* Commerce Act, or aubjcct to the
Jariidjcuon of the Fedm | Maritime Board under the Inter*
coaataJ Shipptnf Act. 1933.

m(2) Limitation.— For purpoeea of subnotion (hX the term
erajulated public utility' doec not (acept u provided In para-
Itnph (3)) include a corporation described m paragraph (1)
unleta 10 percent or more of ill troa income (computed
without rejard to dlvidendi end capital trim tod ioeaea) for
the taaahle year it derived from IOureee deecribed in paragraph
(t). If the taxpayer raubhibe* to the uiiefaczkxi of the Secre-
tary or hii delepte that—

“(A) ra revenue from reyulated rates dracribod in paragraph
(IXA) or (D) and its revenue derived from unregulated ratei
are derived from its operation of i tinpie inttraoaoteted and
coordinated ayitem or from the operation of mote than on*
nch tyMam. and . -

"(B) the unrefsiaied rataa have been and are lufetraatially u
favorable to w n and conxumen u are thn rcjuiated ratu,
tuch rtvenne front mch unregulated ratal thill be eonaidered,
for purpoeea of thia paragraph, u income derived from aourca*
deaenbad in paragraph (IXA) or (D).

“(3) Certain railroad corporation*—

“(A) Lesaor. corporation— For purpoeei of aubeeetioo (b),
the term ‘regulated public utility* ahall alio ioelude a railroad
corporation subject to pan | of the Intim ate Commerce Act
if (I) mbiUnrtilly ill ofit* railroad properties have ban leased
to another tuch railroad corporation or corporation! by an
agreement or agreement* entered into prior to January 1. 1934,
(i) each lease it for a terra of more tan 30 year*, and fiH) at
least JO parent or more of it* groM income (computed without
regard to dmdtnd* and capital gains and loaaaa) for the taxable
year a derived from tueh lea** end from sources deecr -d in
paragraph ﬁol% For purptsm of the preceding araiwaoe. an
agree mt Uaae of railroad propertica altered Into prior to
Janua./ |, 1934, ahall be eonaidered to be a leaa* Including
nch terra as the total number of yean ofsuch agreement may.
unkat sooner terminated, be renewed or oondntsed under the
term* of tha agreameot, and any nch renewal or continuance
under such agreement ibafl be considered part of tha kaaa
entered into prior to January 1. 1914.

“(B) Common parent corporation.— For purpoeea of subaac-
tiosi (bX'the terra eregulated public utihfy* ako iaefudm a
cpgipoa parent corporaboa which la a ooraneoa earrkr by
railroad subject to pan ! of tha Internatt Ooamnerea Ant If at
team 10 poraant of its grot* inaoou (eoapMad rathoat rand
to capital grint or leaaca) is derived directly or todfaeetiy from
aourcea deacribcd In paragraph (!>. For penoaaa oftha preoad-
ing aentenoe, drin‘iarda and «rarera. and laocone from loan

deesrihad m nbparagraph (AX raraiiad from a regnkted.

public utility shall be noatsdwed » derived fraca am roe*

deacrtbad in paragraph (1) if tha rtgulatad public etihry k a

mrmkr of mi aflliatad group (aa dodaed is laatioa 1)04)

tvhkh lixhsdea the rrramaa parmas aorpoceafaal

“(d) Sfitcad.rvk for ippMoifaaa of Jbrafea tu ererib whan
overall 1iow'ttrioo |pptm.

"((1) and (2) ram aacurrrolM 0 ) aad (2)]

**(3) Jpestal) rale*—

tA) For parpeaaa of paragraph (2), a oorporadou k a
ragukted pwUfc utility only If it is a rapiaaad puMlc atihty
within the taeaniag of subparagraph (A) (other than aktaaaa
ft) aad (Ui) d seer) or (D) of suhracttoa («XIX Far porpuaaa
of the preeadmg aanteoo* labaamian («X2) ahnl ha angda4 aa
V mbaearir  (c)(l) were Kmtad to auhparagragka (AX0 and
(D) thereof. .

“(1) For purposes of paragraph (2X tha (bnlg aoantrka
rekared to In this tubparagraph lartude onlly any reentry freea
which nsy eubtte ettfiy tdetred to In (he Imt aanmace of
paragraph (1) darivas the prinaigal pari afta tocma*

“(C) For purpeam of paragraph (IXAX the amount of tax
which would be composed with impact to the portk* of the
Aranbdam S rateable iacosae itwbuuhW to aay aprparatkw or
eorpoaerJoaa ihad be dsasreimsl without regard to UM Inmwaae
of 1 pcreaw praridad k sabaacnao (IX “

la **e FJL 44-TJO had added tubasc. (4X for aa. jn. ba”a.
after 'SO.

and
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Snc. 1504. Definitions.

(a) Affiliated group defined'
For purpojes of this subtitle-
(@ In general. The term “affiliated group” mean*—
(A) 1 or more <chains of includible corporations
connected through stock ownership with a common
parent corporation which is an includible corpora—
tion, but only if-
(B)(@® the common parent owna directly stock meet—
ing the requirements of paragraph (2) in at least 1 of
the other includible corporations, and
(i) stock meeting the requirements of paragraph (2)
in each of the includible corporations (except the
common parent) is owned directly by 1 or more of
the other includible corporations.-.. ,, &
(2) 80*percent voting and value test. The ownership of
stock of any corporation meets the requirements of this
paragraph if it - v
(A) possesses at least 80 percent” of the total voting
power of the stock of such corporation, and
(B) has a value equal to at least 80 percent.of the
total value of the stock of such corporation.
(3) S yean must elapse before reconsolidatioo.
(A Ingereral. 1= ...
() a corporation is included (or required to b<
included) in a consolidated return filed by an
"- affiliated group for a taxable year which includes
any period after December 31, 1984, and =
(i) such corporation ceases to be- a member of
sudi group in a taxable year beginning after
December j I, 1984,
with respect to periods after such cessation, such
corporation (and any successor of such corporation)
may not be included in any consolidated return filed
by the affiliated group (or by another affiliated group
with the same common parent or a successor ofsuch
common parent) before the 61st month beginning
after its first taxable year in which it ceased to be a
member of such affiliated group.
B) Secretary may waive application of subparagraph
- The Secretary may waive the application of
subparagraph (A) to any corporation for any period
subject to such conditions as-the Secretary may
prescribe. " *
(@) Stock not to include curtain preferred stock. For
purpoies of this-subsection, the term “Stock™ doae not
Include any stock which— , *
(A) is not entitled to vow, *
(B) Is limited and preferred as to dividends tied docs
r participate in corporate growth to any significant
extent, ~
(C) has redemption and liquidation rights which do
not exceed the issue price of such stock (except for a
reasonable redemption or liquidation premium), and
(D) isnot convertible into another class of stock.
(5) Kafttbrdoai. The Secretary shall prescribe such
regulations as may be necessary or appropriate to carry
out the purposes of this subsection, including (but not
limited to) regulations—
(A which treat warrants, obligations convertible into
stock, and other similar interests as stock, and stock
u not stock.
(B) which treat options to acquire or <ll stock as
having been exercised,
(C©) which provide that the requirements of para—
graph (2XB) shall be treated as met if the affiliated
group, in reliance on a good faith determination of
value, treated such requirements as met,

art In Mparata binder*]
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Consolidated returns

(D) which disregard an inadvertent ceasing to meet
the requirements of paragraph (2)(B) by reason of
changes in relative values of different dasses of
stock,

(E) which provide that transfers of stock within the
group shall not be taken into account in determining
mhether a corporation ceases to be a member of an
affiliated group, and

(F) which disregard changes in voting power to the
extent such changes are disproportionate to related
changes in value.

(b) Definition of “includible corporation."
~ As used in this chapter, the term "includible corpora-
tion" means any corporation except—
(1) Corporations exempt from taxation under section
501 ‘

(@ Insurance companies subject to taxation under
section 801 )
(3) Foreign corporations.

(4) Corporations with respect to which ji election
under section 936 (relating to possession tax credit) is
in effect for the taxable year.

(6) Regulated investment companies and real estate
investment trusts subject to tax under subchapter M of
chapter 1

(7) A DISC (as defined in sectlon 992(aXD).

(© Includible insurance companies.
Notwithstanding the provisions of I h 2) of
< on (o) .9 p parag ap ( )
(1) Two or more domestic insurance companies each of
which is subject to tax under section 831 shall be
treated as includible corporations for purposes of ap-
gllylng subsection (a) to such insurance companies
one
@ (A) If an affiliated, group (determined Without re-
gard to subsection (b)(2)) includes one or more
domestic insurance companies taxed under section
801, the common parent of such group may elect
(pursuant to regulations prescribed by the Secretary)
to treat all such companies as includible corporations
for purposes of applying subsection (a) except that
no such company shall be so treated until it has been
a ' .ember of the affiliated group for the 5 taxable
years immediately preceding the taxable year for
which the consolidated return is filed. ' - %
(B) If an election under this paragraph is in effect for
a taxable year—
(i) section 243(bX3) and the exception provided
under 243(b)(2) with respect to subsections (b)(2)
and (c) of this section,-
(if) section 542(bXS). end

(i)  subsection (a)(d) and (bX2)(D) of section

1563, and the reference to section 1563(bX2)(D)
contained In section 1563(b)(3)(C),
shall not be effective for such taxable year.

(d) f ubstdlary formed to comply with foreign law.

In the case of a domestic corporation owning or
controlling, directly or indirectly, 100 perrmt of the
capital stock (excluiive of directors’ qualifying shares) of
a corporation organized under the laws of a contiguous
foreign country and maintained solely for the purpose of
complying with the lans of such country ss to title and
operation of property, such foreign corporation may, at
the option of the domestic corporation, be treated for the
purpose of this subtitle as a domestic corporation.

(<) Includible tax-exempt organizations.
Despite the provisions of paragraph (1) of subsection

LEGAL SERVICkK
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(b), two or more organizations exempt from taxation
under section 501, one or more of which is described in
section 501(c)(2) and the.others of which derive income
from such 501(c)(2) organizations, shall be considered as
includible corporations for the purpose of the application
of subsection (a) to such organizations alone. *

() Specia rule for ce.tain amounts, derived from a
corporation previously treated ax a DISC...

In determining the consolidated taxable income of an
affliated group for any\taxable. year beginning after
December 31,. 1984, a corporation which had been a
DISC and which would otherwise be a member.of such

group shall not be treated & such a rnerrber with respect
to— g' =
(1) any distribution (or deemed dlstrlbutlon) of accu-
mulated DISC income which was not treated as previ-
ously taxed income under section. 805(b)(2)(A) of the
Tax Reform’Act of 1984, and

(2 any amount treated as recerved under sectlon 805(b)
(3) of such Act J*

* 'W. P.L 101-308, See. 11814{bXI}. substituted "section
14J0>X3)*  for “laoion «'24J(bX<r i« clause (cX2XB)
0) ... Sec 118 14(h)(2). substituted "241(h)(2)" Tor "Section
243 bX5 in clansc (c)(2)(BXD. effective for tax. yn.-begin,
after 2/31/90 except u provided in Sec. 11114 (c)(2) of this
Acs, which reads » follows -

“(2) Treatment of old'elections. For purposes of'section
241(bX3) of the Internal Revenue Code or 1916 (as amended
by subsection (»)), any reference to an election under such
Section shall be treated as including a reference to an election
under section 243(b) of Such Code (u in effect,on (he day
before the date of the enactment of this Act)."

In 19, P.L. 101239, Sec. 7815(d), amended Sec. 502i(e) or

P-L. 100-647, [reproduced below] by substituting “no provision

in any law enacted after the date of the enactment of this Act

[11710/88]" for "no provision in any law (whether enacted

before, on, or after the date of enactment of this Act)" tee

below. * °o- - ft

la *88,P.L 100-647, Sec. 10« dXt0OXA) unended pin. (b )p)
, . Sec. 1018<dX10XB) added new subset (1), effective

fax.yn. begin, after 12/3j/M.

Prior to amendment pan. (b/D read as follows:

"(7) A DISC (as defined in section 992(»Xl)), or any other
corporation which has accumulated DISC income,which is
derived afttr December 3 1.

—P L 100-647, Sees. 502l(aMe). [aa amended by P.L 10!
239, Sec. 7813(b), tec above] of this Act provide;

"Sec. 5021 repeal op kuus VtxMrrrao uoesru m u
mv Alaska Nattvicoitoxatkins. '

"(a) Oenenf ru/a. Nothing in section 60(bX5) of the Tex
Reform Act of 1984 (as amended by samion 1804(e)(4) of
the TiaReform Actof I9M>— =

"(1) shallallow uy 'ou (or credit) of any corporatlon which
irvtee after April 26, 1918, to be used to offset tha mtxxnc (or
us) of toother corporatlon if such use would not be allowable
without regard to such secdoo 60(bX3) as so amended, or

"(2) ihiQ allow any lota (or credit) of any conpoenaon which
arises on or before such date to h* uaed to diet disqualified
income (or tax attributable to such income) of another corpo-
racoo if such,use would not be allowable without rtp/d to
lush section 600>XJ) U so amended
’V>) Exception for tx&tmg eom/eces—

"(1) In general. Subsection (a) shallnot apply to any loss (or
credit)ofany eorpondoo if—

"(A) tush corporanog we* is autut oa Apnl 26, |9U,
thd

“(B) such loee (or credit) |t used us cfWt laooosn aaigaed

(or trtntaxable to property cootribuud) pursuant to e bmdiag

conttact enured into before July 26, 1948.

"(2) 840.000,000 limitation. The aggregate amount of lacaae
(and the daductioo oquivalwof of credos u detarmuied in the
semi manner u under Section 449QXJ) of the 1986 Code) to
which paragraph (1) ippHae wuh rmpece in any eotporanoa
shall nor ttxaed UO&BJOO0O. Per purpose* of thk paragraph, a
Native Corporation and all other eorporitioni all of tbe slcdc
of whack ta owned directly by such corpcraitsa dull be treated
aa ! oorpontsod

13') Speati rak tor corpomsaai andcr tula
of a corporaocoo wh<h on Apnl 36, 1981

11. U the ceae
w«a under tha

A>3
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jurisdiction of a federal district court under title U of the

United Stele* Code—

"(A) paragraph (IKB) shall be applied by lubstiruting the
date | year after the date of the enactment of this Act for "July

. 26,1988,

"(B) paragraph (1) shall not apply to any low or credit
which arises on or after the due | year after the date of the
enactment of this Act, and

"( 2 paragraph (2) shall be applied by nibsrituting 199,000 -
000", for '$40,000,000".

"(c) Spent! tdminiurttivc rules—

“(I) Notice to native corporations of proposed tax adjust-
ments. Notwithstanding section 6103 of the 1986 Code, the
Secretary of the Treasury or hia delegate shall notify a Native
Corporation or its designated representative of any proposed
adjustm ent—

e "(A) of the tax liability of a taxpayer which hai contracted
with the Native Corporation (or other corporation all of the
noelr of which it owned directly by the Native Corporation)
fot D< use of losses of such Nstive Corporation (or such other
corporation), and
, “(B) which is attributable to an asserted overstatement of
losses by, or miiassignment of income (or income attributable
to property contributed) to, an affiliated group of which the
Native Corporation (or sueh other corporation) is a member.
Such notice shall only include information with respect to the
transaction between the taxpayer and the Native Corporation.

"(2) RJghn of Nuive Corporation—

"(A) In General If a Native Corporation receives a notice
under paragraph (1). the Native Corporation shall have the
right to—

"(1) submit to the Secretary of the Treasury or his delegate a
wnoen tenement regarding the proposed adjustment, and

"(ii) meet with the Secretary of the Treasury or hh delegate
with respect to such proposed adjustment. .

The Secretary of the Treasury or his delegate may discuss tueh

proposed adjustment with the Native Corporation or its desig-

nated representative.

“(B) Extmeior of statute of limitations. Subparagraph (A)
shall not apply il the Secretary of the Treasury or his delegate
determine that an extentlon of the statute of limitation is
necessary to permit the participation described in subparagraph
(A) and the taxpayer and the Secretary or his delegate have
not agreed to such extension.

"(3) Judicial proceedings. In (he case of any proceeding m a
Federal court or the United States Tax Court involving a
proposed adjustment under paragraph (1), the Native Corpora-
tion, subject to the rules of Such court, may file an atnimis brief
concerning such adjustment.

*\4) Failures. For purposes of the 1986 Code, any failure by
the Secretary of the Treasury or his delegate to onmply with
the provisions of this Sohsecoon shall not affect the validity of
the determination of the Inlernal Revenue Service of any
adjustment of tax liability of any taxpayer described in per*,
graph (1).

"(d) Baqgaikitd income defined. For purposd of subsection
(iX the term ‘disqualified income* meani any income
resigned (or attributable to properry contributed) after
Apnl 26, 19 11, by a person who tt not a Native Corpora-
tion or a corporation all tha ilodt of which Is owned
directly by a Native Corporation.

-(*; Beer dtttrmintdoa. For purpcaea of determining bests for
Federal tax purposes, no prOviilon in any law enacted
after the date of enacts— t of (hie Act (11/10/11) shall
affect the date on which the transfer to the Nath* Corpo-
ration Is mad*. The prenadkg sentence shall apply to ill
taxable yean whether lagimiBig before, ecu or after Such
date of toectxnreil" t

la K, P.L 99-514, Sea 10J4<eXI5> subethwed “section gor
for “section 101 or 121* in pen. (bXJ) ... Sec. 10J*(cXkX
substituted “section SOI* for “sretian SOl or 121" In tubpsre.
(e XIXA), effective for tax. yn. bogie, after 12/31/16.

-P.L 995M, jec. IKKfeXU, amended sufeptn. (aX4XCX
effective for tax. yn. begin, after' 12/31/14. Prior to amend-
ment, tobpera. (aX4XQ reed aa follows:

"(C) has redemption aad liquidation rights which do not
exceed the peid-In capital or par valua represented by tooh
stock (except for « rareoeable redemption premium in cveaesof
such pald-m capital or par vain*X and**

-P .L 99-54, Sea 1804<eX3MJ). amended Sea 60 (bX2HJ) of
PA.91-369 [nproduoed bdowj. special rules and excepoona to
the effective dale foe chugea made by See. 60(¢) of P .L 98-
369, by edding the lan sentence to Sea 60fbX2X by amending
Sees. 60(bXJ) and (5), by adding Sea. 60ft>X6M9X and by
adding -he lan teausoa to Sec 60(bX4X me below. Prior to
?0 ner]um. Sec 60(bX3) and (J) of P.L 91-369 read ea

“(3) Ifinal nil* not to apply to sail-downi after June 23.
19U -tf_

"(A) the requirements of subsection (bX2) ere satisfied with
respect to a corporation,

"(B) more than a dt minimis amount of the stock of tuch
corporation is sold or exchanged (incluumg in a redemption),
or tsiued (other than in the ordinary coarse of business) after
June 22. 1984, and

“(0 tbe requirements of the amendment made by subsection
(a) are not satisifed after such sale, exchange, or issuance, then
the amendments made by subsection (a) thaJl ipply for pur.
poses of dttenr ting whether such corporation continue* to be
a memberofM ai group

"(J) Native corporations— The amendment* made by tub*
section (a) shall not apply to any Native Corporation estob*
lished under the Alaska Native Claims Settlment Art (43
U.S.C 160! ct seq) during any taxable year beginning before

1992 or any part thereof in which such Corporation is subject .

to the provisions of section 7(hX!) of such Act (43 U.S.C
1606 (b)(1)." -

—P.L 996K, 'tec. IBO4(eXI0X amended para, (b)(7), effective
for tax. yn. begin, after 12/31/87. Prior to amendment, para.
(b)(7) read as follows:

"(7) A DISC or former DISC (a* defined in section 992(a))."
—P.L. 99514, Sea 1899A(JS), substituted “subsection (b)h))
includes” for "lubtoetion (bX2) Includes" In snbptn. (c)(2XA),
effective 10/22/86,

In 14, P.L 98-369, Sec. 60(a). amended suhsee. (a), effective
for tax. yn. begin, after 12/31/84. Secs- 60(bX2H9) [as
amended by See, 1804(eX2M5) of P .L 99-514, mo above) of
this Act provide (he following special rules and exceptions.-
“(2) Special rule for corporations, affiliated on June 22, 1984.
— In the case of a corporation which on June 22. 1984, b a
member of an affiliated group which files a consolidated return
for such corporation's taxable year which includes June 22!

1984, for purpose* of determining whether such corporation .

continues to be a member of such group for taxable years
beginning before January 1, 1988, the amendment made by
subsection (a) ihaJl not apply. The preceding sentence shall
cease to apply as of the first day after June 22.-19 M. on which
such corporation docs not qualify as a member of such group
under section 1504(a) of the Internal Revenue Codt of 1954
/(\sa ;n effect oa tbe day before (he date of (be enactment of this
ct .
()) Special ruk not to apply to certaln adl-downs after June
1984— If—
“( ) the requirements of paragraph (2) are satisfied with
reaped to a corporation,
“(B) more than a do minimis amount of the stock of tuch
corporatron—

“(i) is sold or exchanged (|nc|ud|ng ina redemptmn)

“(ii) is issued,
after Jana 22,
bturoeaX and

“(C) the requirement! of the amendment made by subsection
(a) are not satisfied after loch sale, exchange, or ismuace,
then the amendment made by subsection (a) ahall apply for
purposes of determining whether such corporation continues to
be a member of the group. The preceding sentence shall not
apply to any transaction if such transaction does not reduce
the percents** of the fair market value of the stock of the
corporation referred to in the preceding sentence held by

1984 (other than in the ordinary course of

"'members of Ib* group determined without regard to this

paragraph. -

“(4) Exception for Orrutio nil-down*— Subsection (bX2)
(and not subsection (b)(3)) will apply to a corporation if such
corporation isues or sails nock after Jane 22, 1984, panoint
to | registration statement filed with the Securities and Ex-
change Cranmisalon on or before June 22. U K but only if the
requirem ents of (h« Smeodment made by subsection (a) (substi-
tuting 'mors than 50 percent’ foe 'at least 80 percant' in
paragraph (2)(B) of Motion 1504(a) of tha Internal Revenue
Coda a 1954) an unaided immediately after l'ieh -ifcrenc* or
tale and at all time* thereafter until trie first day of th* fim
txxahle year beginning after December )), 1917. For purposes
of the preceding sentence, if thm s a titter of intent between a
corporation and a securities underwriter entered Into on or
before Jum 22. 19U, and tha subsequent Isaunce or sala is
effected pursuant to a rvjutixnon calcment filed with the
Seconnre and Exchange Commnooii. ruck stock shall ba
trotted aa Usued or sold pnrruent re a rcmetratioa Basement
Sled with the Secuitiea aad Exchange Commierirm on or
before June 22. 1914.

“(1) Native corporation* —

“(A) In the cue of a Native Corporation catabhahcd coder
the Alaska Nativo Coital Setilament Art (4) U.S.C 1601 ct
sergX °r a corporation all of who** stock is owned directly by
such a corporation, dumg any taxable year begrnnrng after
the effective dele of thes* amendments aad before 1992).
any p*rt thereof, m which the Native Corporatio* u subject to
the provident of section 7<>XI) of »“h 4rt (43 IIAC
1606 0tXI)>—

*
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Prior to amendment aubaac ( ) read is follows:

‘(e Elncludtble itm im See campuiala® ,
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t071 P.L. *MTt, (as. 302(¢), 12/10/71. added para. (bX7).

la 19, PL911|| f%c I2K*X<). added tuboec. (:), for tax.

Yn begin, after 12/31/69.
Ut P.L 19-2(9, deleted subtec. (bX7), eftctive 1/1/69,
Prior tg reL%eaI the rabsec read: H Unincorporatad %8{”&”

cnttrprira* subject to tax u torporstions under taction
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85 S’rFt)a>|<' %9628ar§ttdﬂﬂettrﬂtoe to taction 111" in luheac. (b)

ec. 1505. Cross references.

(D) For suspension® of running of statute of limitations
when notice in respect of a deficiency is mailed to one
corporation, see section 6503(a)(1).

(@ For allocation of income and deductions of related
trades or budincues, see section 482.

Subchapter B.— Related Rules

ut
R In general.
n. Certain controlled corporations.
PART I- INGENERAL
C.

51. Disallowance of the benefits of the graduated cor—
porate rates and accumulated earnings credit.

52. Earnings and profits. e

Lano7r tto En%rt%%‘é%t’ n?r%“t?smt%'% NLsanded aon 1331

1331 DlaaU(f_vytsaa or surtax axaopdoa and aoeumalotad
aonsng| ciwti

to e{g il P.L 88-272 inocrud tha tahlt of (arts, aad iba heading

- 1551. Diaalloiraaoe of the benetita of the graduated
corporate rate* and accumulated ranting! credit.

In guaralL

f—

1) any corporation transfers, on or after January |,
951, and on or before June 12, 1963, all or pen of iti

Affiliated corporation*

property (other then money) to a transferee corpora—

tion,

(@ any corporation transfers, directly or indirectly,

after June 12, 1963, all or part of its property (other

than money) to a transferee corporation, or

(3 fiwe or fewer individuals who are in control of a

corporation transfer, directly or indirectly, after June

12, 1963, property (other than money) to a transferee

corporation, -,
and the transferee corporation was created for the pur-
pos< of acquiring such property or was not actively
engaged in business at the time of such acquisition, and if
after such transfer the transferor or transferors are in
corttol of such tramferae corporation during any part of
the tiixible year of such, transferee corporation, then for
su:Ji @xable year of such transferee corporation the
Se:retaiy may (except as may be otherwise determined
urier subsection (¢)) disallow the. benefits of the rale*
contained in section 11(b) which are lower than the
highest rate specified in such section, or the accumulated
eammgi credit provided in paragraph (2) or (3) of section
533(c), unless such transferee corporation shall establish
by the clear preponderance of the evidence that the
securing of such benefits or credit was not a major
purpose of such tramfer. ,.

() Coatrii.
For purpose* of subiection (@), the term <Tontrol”~”
means— ;
(D With respect to a transferee corporation described
in subsection (@)(2) or (2), the ownership by the trans—
feror corporation, Hs shareholders, or both, of stock
possessing at least 80 percent of the total combined
voting power of all classes of itock entitled to vote or
at least 80 percent of the total value of shares of all
classes of the stock; or
(@ Wwith respect to each corporation described in
Subjection (@(3), the ownership by the five or fewer
individuals described In such subsection of stock pos—
sessing-

(A) at Ieast 80 percent of the total combined voting
wer of ail daises of stock entitled to vote or at
at 80 percent of the total value of sham of all

classes of the stock of each corporation, and

(B) more than 50 percent of the total combined

voting power of all classes of stock entitled to vote

or more than 50 percent of the notal value of shares
of all classes of stock of each corporation, taking
into account the stock ownenhip of each such indi—
vidual only to the extent such stock ownenhip is
identical with respect to each such corporation.
For purposb of this subsection, section 1563(e) shall
apply in determining the ownenhip of stock.

(©) Authority of the Secretary nadir this section.

The provisions of (action 269(c), and the authority of
the Secretary under such section, shall, to the extent not
inconsistent with the provisions or this section, be appli—
cable to this section.

]%%zth I’Pé V\R?dgézt ?a& 1199A(8H. [eétrtitutad "296(e)- (or

U lL r.L 97—34 0" More
audlf In auhaac @ & %

Ko e g

gﬁgt atnl ruu aéam C{tau emaﬂ“a tartka 5 f
aaD Oav{o Codéeggcgclé%f for aosX y égglr atter lge?l%i

[RiIfMAACM and NotM »m In aaparat* binders]



Comptroller o « Currency, Tr«a»ury
provisions of that section, revoke the
fiduciary pow"ira granted to the bank,

®

or other property by national banks
under paragraph (a) of this section
(referred to in this paragraph as “tol-
lectlve investment funds”) shall be ad-
ministered as fol lows;

(D) Each collective investment fund
shall be established and maintained in
accordance with a written plan (re-
ferred to herein as the Flan) which

#xhan be approved by a resolution of
the bank"s board of directors and filed
with the Comptroller of the Currency,
The Flan shall contain appropriate
provisions not Inconsistent with the
rules and regulations of the Comptrol-
ler of the Currency as to the manner
inwhich the fund Isto be operated. In-
eluding provisions relating to the In-
vestment Eowers and a general state-
ment of the Investment policy of the
bank with respect to the fund; the al*
location of Income, profits and losses;
the terms and conditions governing
the admission or withdrawal of paxtld-
patlons In the fund; the auditing of ac-
counts of the bank with respect to the
fund; the basis and method of valuing
assets in the fund, setting forth specif-
Ic criteria for each type of asset; the
minimum frequency for valuation Of
assets of the fund; the period follow-
ing each such valuation date during
which the valuation may be made
(which period In usual circumstances
should not exceed 10 business days);

Collective Investments of funds

89.18

the basis upon which the fund may be
terminated; and such other matters as

vestment runas established unaer tne
provisions of paragraph (i) or (2) of
paragraph (a) of this section, subject
to the provisions herein contained per-
tabling to such funds, and may qualify
for tax exemption pursuant to section
584 of the Internal Revenue Code,.
" Assets of retirement, pension, profit
sharing, stock bonus, or other trusts
which are exempt from Federal

Income taxation by reason of being de-
scribed In section 401 of the Code mayjj
be Invested In collective investment
funds established under the provisions
of paragraph (2) of paragraph <a) of
this section If the fund qualifies for 1
tax exemption under Revenue Ruling]

56-267. and following rulings,

(3) All participants- In the collective

Investment fund shall be on the basis
of a proportionate interest In all of the
assets. In order to determine whether
the Investment of funds received or
held by a bank as fiduciary In a par-
ticlpation in a collective Investment
fund is proper, the bank may consider
the collective Investment fund as a
whole and shall not, for example, be
prohibited from making such Invcst-
ment because any particular asset 1s
nonincome producing,

(4) Not less frequently than once
during each period of 3 months, a
bank administering a collective Invest-
ment fund shall determine the value
of the assets In the fund as of the date



89.1FH»

set fox the valuation of assets. No par—
ticipation shall be admitted to or with—
drawn from the fund except (D) on the

basis of such valuation and (1) as of

such valuation date. No participation

shall be admitted to or withdrawn

from the fund unless a written request

for or notice of intention of taking

such action ahall have been entered on

or before the valuation date In the fi—
duciary records of the bank and ap—
proved Insuch manner as the board of

directors shall prescribe. No requests

or notices may be cancelled or coun—
termanded after the valuation date. If

a fund described In paragraph <ax2> of

this section Is to be Invested In real

estate or other assets which are not

readily marketable, the bank may re—
quire a prior notice period, not to

exceed 1year, forwithdrawals,

(5X1) A bank administering a collec—
tive Investment fund shall at least
once during each period of 12 months
cause an adequate audit to be made of
the collective Investment fund by audi—
tors responsible only to the board of
directors of the bank. In the event
such audit Is performed by Independ—
ent public accountants, the reasonable
expenses of such auditmay be charged
.o the collective Investment fund.

(i) A bank administering a collective
Investment fund shall at least once
during each period of 12 months pre—
pare a financial report of the fund.
This report, based upon the above
audit, shall contain a list of Invest—
ments In the fund showing the cost
and current market value of each In—
vestment; a statement for the period
since the previous report showing pur—
chases, with cost; sales, with profit or
loss and any other Investment
changes; income and disbursements;
and an appropriate notation as to any
Investments In default

(1) The financial report may In—
clude a description of the fund®s value
on previous dates, aswell as Its Income
and disbursements during previous ac—
counting periods. No predictions or
representations as tbh future results
may be made. In addition, as to funds
described In paragraph (axl) of this
section, neither the report nor any
other publication of the bank shall
make reference to the performance of

12 CFR Ch. 1 (1-1-89 EdIlIon)

funds other than those administered
by the bank.

<lv) A copy of the financial report
shall be furnished, or notice shall be
given that a copy of such report Is
available and wfll be furnished with—
out charge upon request, to each
person towhom a regular periodic ac—
counting would ordinarily be rendered
with respect to each participating ac—
count. A copy of such financial report
may be furnished to prospective cus—
tomers. The cost of printing and distri—
bution CI' these reports shall be borne
by the k. In addition, a copy of the
report  d be furnished upon request
to any ”_rson for a reasonable charge.
The fact of the availability of the
report for any fund described In para—
graph (axl) of this section may be
given Eublicity solely In connection”®
with the promotion of the fiduciary
services of the bank.

(v) Except as herein provided, the
bank shall -not advertise or publicize
Its collective Investment fundCs) de—
scribed In paragraph (aXl) of this sec—
tion.

(6) When participations are with—
drawn from a collective Investment
fund, distributions may be made In
cash or ratably in kind, or partly In
cash and partly In Kind; rovided,
That all distributions as of any one
valuation date shall be made on the
same beasis.

(7) If for any reason an Investment
Iswithdrawn in kind from a collective
Investment fund for the benefit of all
participants in the fund at the time of
such withdrawal and such Investment
Is not distributed ratably In kind, it
shall be segregated and administered
or realized upon for the benefit rat—
ably of all participants In the collec—
tive Investment fund at the time of
withdrawal .

(8X1) No bank shall have any Inter—
est in a collective Investment fund
other than in its fiduciary capacity.
Except for temporary net cash over—
drafts or as otherwise specifically pro—
vided herein. Itmay not lend money to
a fund, sell property to, or purchase
property from a fund. No assets of a
collective Investment fund may be In—
vested In stock or obligations. Includ—
ing time or savings deposits, of the
bank or any of its affiliates: Provided,

100



<fotnpfroll«r of the Co  ncy, Treasury

That such deposits may be made of
funds awaiting: investment or distribu—
tion. Subject to all other provisions of*
this part, funds held by a bank as fidu—
ciary for itsown employees may be in—
vested in a collective Investment fund.
A bank may not make any loan on the
security of a participation ina fund. If
because of a creditor relationship or
otherwise the bank acquires an inter—
est In a participation in a fund, the
participation shall be withdrawn on
the firstdate on which such withdraw—
al can be effected. However, inno case
shall on unsecured advance until the
time of the next valuation date to an
account holding: a participation be
deemed to constitute the acquisition
of an interest by the bank.

59.18

by such person, linn or corporation

would aggregate in excess of 10 per—
cent of the then market value of the

fund: FIOVIOEd, That this limitation

ahall not apply to Investments in

direct obligations of the United States

or other obligations fully guaranteed

by the United States ad to principal

and interest;

@ll) A bank administering & collec—
tive investment fund shall maintain, In
cash and readily marketable invest—
ments, such percentage of the assets
of the fund as Is necessary to provide
adequately for the liquidity needs of
the fund and to prevent inequities
among fund participants.

<10) The reasonable expenses In—
curred In servicing mortgages held by

(i) Any bank administering a colleca collective Investment fund may be

tive Investment fund may purchase for
its own account from such fund any
defaulted fixed income 1investment
held by such fund, if in the Judgment
of the board of directors the cost of
segregation of such investment would
be greater than the difference be—
tween itsmarket value and Its princi—
pal amount plus interest and penalty
charges due. If the bank elects to so
purchase such investment, itmust do
so at Itsmarket value or at the sum of
cost, accrued unpaid interest, and pen—
alty charges, whichever isgreater.

<9) Except In the case of collective
investment funds described In para—
graph <ax2) of tills section:

() No funds or other property shall
be Invested in a participation in a col—
lective Investment fund if as a result
of such investment the participant
would have an interest aggregating in
excess of 10 percent of the the
market value of the fund* Froviaed,
That In applying this limitation if two
or more accounts are created by the
same person or persons and as much
as one-half of the Income or principal
of each account is payable or applica—
ble to the use of the same person or
persons, such accounts shall be consid—
ered as one;

(U) No investment for a collective in—
vestment fund shall be made In stocks,
bonds, or other obligations of any one
person, firm, or corporation if as a
result of such investment the total
amount Invested in stocks, bonds, or
other obligations issued.or guaranteed

charged against the Income account of
the fund and paid to servicing agents,
Including the bank administering the
fund.

(11X1) A bank may (but shall not be
required to) transfer up to 5 percent
of the net Income derived by a collec—
tive investment fund from mortgages
held by such fund during any regular
accoun 'ng .Beriod to a reserve ac—
count: Frovi ed, That no such trans—
fers shah be made which would cause
the amount In such account to exceed
1 percent of the outstanding principal
amount of all mortgages held in the
fund. The amount of such reserve ac—
count, Ifestablished, shall be deducted
from the assets of the fund in deter—
mining the fair market value of the
fund for the purposes of admissions
and withdrawals.

<) At the end of each accounting
period, all interest payments which
are due but unpaid with respect to
mortgages in the fund shall be
charged against such reserve account
to the extent available and credited to
Income distributed to participants. In
the event of subsequent recovery of
such Interest payments by the fund,
the reserve account shall be credited
with the amount so recovered.

(12) A national bank administering a
collective Investment fund shall have
the exclusive management thereof.
The bank may charge a fee for the
management_of the collective Invest- «
ment fund: Provided, That the frac—
tional part of such fee proportionate



§9.18

to the Interest of each participant
shaJl not, when added to any other
compensations charged by a bank to a
participant, exceed the total amount
of compensations which would have
been charged to said participant if no
assets of said participant had been in—
vested iIn participations In the fund.
The bank ahall absorb the costs of es—
tablishing or reorganizing a collective
Investment fund.

(13) No bank administering a collec—
tive investment fund shall issue any
certificate or other document evidenc—
ing & direct or Indirect interest insuch
fund Inany form.

(14) No mistake made in good faith
and in the exercise of due care In con—
nection with the administration of a
collective investment fund shall be
deemed to be & violation of this part If
promptly after the discovery of the
mistake the bank takes whatever
action may be practicable in the cir—
cumstances to remedy the mistake.

(15) Short-term investment funds es—
tablished under paragraph (a) of this
section may be operated on a cost,
rather than market value, basis for
purposes of admissions and withdraw—
als, if the plan of operation satisfies
the fol lowing conditions:

(D) Investments must be limited to
bonds, notes or other evidences of in—
debtedness which are payable on
demand (Including variable amount
notes) or which have a maturity date
not exceeding 91 days from the date of
purchase. However, 20 percent of the
value of the fund may be invested in
longer term obligations;

@i1) The difference between the cost
and anticipated principal receipt on
maturity must be accrued on a
straight-line basis;

tll) Assets of the fund must be held
until maturity under usual circum—
stances; and

(iv) After effecting admissions and
withdrawals, not less than 20 percent
of the value of the remaining assets of
the fund must be composed of cash,
demand obligations and assets that
will mature on the fund"s next busi—
ness day.

©. !
permitted under paragraph (a) of this
section, funds or other property re—
ceived or held by a national bank as fl-

12 CFfR Ch. 1 (1-1-89 Edition)

duclary may be Invested collectively,
to the extent not prohibited by local
law, as follows:

(1) In shares of a mutual trust In—
vestment company, organized and op—
erated pursuant to a statute that spe—
cifically authorizes the organization of
such companies exclusively for the in—
vestment of funds held by corporate
fiduciaries, commonly referred to as a
"bank fiduciary fund."

(2XU In a single real estate loan, a
direct obligation of (he United States,
or an obligation fully guaranteed by
the United States, or In a single fixed
amount security, obligation or other
property, either real, personal or
mixed, of a single Issuer; or

@) On a short-term basis in a vari—
able amount _note OJ a borrower of
prime credit Provided, That such note
shall be maintained by the bank on Its
premises and may be utilized by It
only for Investment of moneys held |
its trust department accounts: Provid-
edfurther, That the bank owns no par—
ticipation in the loans or obligations
authorized under paragraph (cX2) <I)
or (11) of this section, and has no inter—
est In any investment therein except
In its capacity as fiduciary.

(3 In a common trust fund main—
tained by the bank for the collective
investment of cash balances received
or held by a bank in its capacity as
trustee, executor, administrator, or
guardian, which the bank considers to
be individually too small to be invested
separately to advantage. The total In—
vestment for such® fund must not
exceed $100,000; the number of par—
ticipating accounts Is limited to 100,
and no participating account may
have an Interest jn the fund In excess
of $10,000: Provided, That in applying
these limitations IX two or more ac—
counts arc created by the same person
or persons and as much as one-half of
the Income or principal of each ac—
count is presently payable or applica—
ble to the use of the same person or
persons, such ﬁc%punt shglé be consid—
ered as one; ANO ProviGed. That no
fund shall be established or operated
under this paragraph for the purpose

In addition to the Investments of avoiding the provisions of para—

graph (b) of this section.
(@) In any-Investment specifically au —
thorized by court order, or authorized

102



*Comptroller of =  jrrancy, Treasury
by the Instrument creating the fiduci—
ary relationship. In the case of trusts
created by a corporation. Itssubsidiar—
ies and affiliate* or by several Individ—
al satlalors who are closely related;
rovided, That such Investment lanot
made under this subparagraph for the
purpose of avoidin? the provisions of
pa(r5&)1g raph <b) of tillssection.
approved In writing by the Comptrol —
ler of the Currency.

(The _information oollection requirements
contained la »"aramph (G©)() were ap—
Broved by tha Office of Management and
udget under _control number 1657-0141.
The  Information collection requirements
contained In paragraph (bX5) were ap—
proved under control number 1557-0140)
(37 FR 24131, Nov. 15, 1872, as amended at
40 FR 13771, Apr. SO. 1876; 40 FR 20012,
12.1875; 41 FR 20078, June 28.1870; 41
FR 4-<;*8, Nov. 1, 1870; 47 FR 27832, June
25.1982; 4* FR 11824, Mar. 28,1984]

99-19 Forma.

forms referred to in this part and
all such forms ts amended from time
to tim&shall be a yart of this part.

stratlon of national bank trans—
Tagel its.

(@ An application for registration,
pursuant to isectlon 17A(c) of the Se—
curities Exchange Act of 1934, as
amended (theV"Act™), of a transfer
agent for whfeh"the Comptroller isthe
appropriate regulatory agency, as de—
fined insection 3raX34XB) of the Act,
shall be filed with \he Comptroller on
Form TA-1, in acco: ce with the In-
structlons contained ereln and shall
become effective on thirtieth day
following the date on ch the appll-
cation Is filed, unless t* Comptroller
takes affirmative action  accelerate,
deny or postpone such r  tratlon In
accordance with the pro lons of sec-
tigg)l?A(c) of the Act.
an application for registration as a
transfer agent pursuant to paragraph
(2) of this section, which registration
has not become effeclve, shall post—
pone the effective date of the registra—
tion until the thirtieth day foil
the date on which the amendment Is
filed, unless the Comptroller takea af—
firmative action to accelerate, d&
postpone the registration in acco

The filing of any amendment to

§932

anoe with the provisions of section
17A(e)of the Act,

(©) Within sixty calendar days fol—
lowing the date on which any Informa—
tion reported on Form TA-1 becomes

misleading or Incomplete,
the registrant shall filean amendment
on Form. TA-1 correcting the Inaccu—
rate, misleading or Incomplete Infor—

In such other manner as shall bemation.

(d) Evefw registration and amend—
ment filen pursuant to this section
shall constitute a “Feport™ or “applica—
tion" within the meaning of sections
17.17A<c) and 32(a) of the Act,

(Secs. 3<aX34Xm 17.17A. and 23 of thaSe —
curities Exchange Act of 1034 (16 UJB.C.
78c(aX34XB). 78b. 78qg-1. 78w)>

£40 FR 60252. 0 k 29. 1975, as amended at
47 FR 67253, Dc&US, 1982]

99.21 Application* for stay* of discipli—
nary sanctions or summary suspen—
sions Imposed qy a registered clearing
agency.

IT any registeredclearing agency Im—
poses any final disciplinary sanction
pursuant to section 17(bX3XG) of the
Securities Exchange Act of 1934, or
summarily suspends or limits or pro—
hibits access pursuant -to section
17A(bX5XC> of the\Act, any person
aggrieved thereby ifor which the
Comptroller of the Currency Isthe ap—
propriate regulatory Wency may ffle
with the Comptroller cf the Currency,
by telegramor otherwte, a request for
a stay of imposition qf such action.
Such request shall be \N writing and
shall Include a statem&it as to why
such stay should be grant

(Secs. 17A, 19 and 23 of the"securitles Ex —
change Act of 1934 (15 U.8.C. \8q¢-1, 78s and
78w))

(42FR 26969. May 26.1977]

59.22 Applications for review oY final dis—
ciplinary sanctions, denials of partici—
pation, or prohibitions or limitations
of access to services Imposed fpr regis—
tered clearing agencies.

(@ Proceedings on an application to
the Comptroller of the Currency
under section 19(dX2) of the
ties Exchange Act of 1934 for rev\ew
of any final disciplinary sanctk
denial or conditioning of participation
or prohibition or limitation with rt






Dete Referred:.Februaryll B3 1 FURTHER REFERR; Reﬁ)urércg
Date of Committee Action: 7)-

The LABOR AND COMMERCE Committee consicered HB 417
HOUSE BILL NO. 477 AK. SALMON MARKETING & DEVELOPMENT FUND
establleQ| n etl and Development Fund ratlnrelail oa|
B tng tontpe Eglpme Vel all to
narketmg opment provuimn forane %?93( OPR% &
Hange {} e
frents(s
o %
| 0 reconmencitions
:X_ Inclivicual recommengations |
| aoditional referral tothe Committee
ADOPTS letter of Intent
ATTACHES NEW FISCAL NOTE(s) APPROVES PREVIOUS: (oepiote)
(X fiscal impact ' Gy [ |fiscal note(s)

[ ] zerofiscal note [ ] zero fiscal note(s)

S SIGNATURE



FISCAL NOTE
STATE OF ALASKA BILL NO. CS for HB 477
1992 LEGISLATIVE SESSION

Revision Date: 2/17/92 Department Affected: Commerce & Econ. Dev.
jitie. An Act establishing the Alaska Salmon bru:  Economic Development
Marketing & Development Fund Corporation Component:

SPONSOr: House Labor & Commerce

Requestor: COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93* FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 34.4 144.4 15K6 159.2 167.1 175.5
TRAVEL rurir- 40.0 40.0 40.0 ©.0 40.0
CONTRACTUAL 5940.6 5,800.6 5802.4 9,794.8 9,786.9 4,278.5
SUPPLIES 5.0 5.0 5.0 5.0 5.0 5.0
EQUIPMENT 10.0 10.0 1.0 1.0 1.0 1.0
LAND & STRUCTURES
GRANTS, CLAINMS
MISCELLANEOUS
TOTAL OPERATING 6.000.0 6.000.0 6.000.0 10.000.0 10.000.0 4.500.0
CAPFTAL
REVENUE FUND RESOURCE: **:Ar*** *kkkkk *kkkk*k *kkkhkk*k *khkKkkkk I******

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER **
FUND SOURCE: 6,000.0 6,000.0 6,000.0 10,000.0 10,000.0 4,500.0
TOTAL
POSITIONS:

FULL-TIME 30 3.0 3.0 3.0 3.0 3.0
PART-TIME
TEMPORARY

Estimate of current year Impact:

ANALYSIS (Attach a separate page If necessary.)
* FY 93 would be a short year for staff, as tax revenues would not be available
until April 93.
** Fund proceeds would be $6-12 million from donations offset by tax credits FY 93-
FY 97, arid tax proceeds of $4-4.5 million from fy 9 on. Expenditures are shown

for low end only. (SEE ATTACHNVENT)
Prepared By: Paul Peyton, Development Specialist Phone: 465-2017
Division: Economic Development N AQate:
Approved by Commissioner: Glenn A. 0lds
Agency: Department of Commerce & Economic Development Date: -2 o/ f - F2

Distribution (by preparer): Leg. Fin.. Legislative Sponsor. Requestor. OMB/DBR, Gov. Legls. Ofc., and Impacted Agency(les).

PP/dgll 4590-1 /021392a Pafl#-—-——- o S
(Rev. 12/91)



Fiscal Note Analysis
HB 477

Revenues
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Allocations - minimum FY 93 FYy o4 Fy 97 FY 98
Sales Promotion 2,376.3 2,320.3 2, 321 0 3 917 9 3,914.7 1,711.4
Product Development 1,188.1 1,160.1 1,160.5 1,959.0 19574 855.7
Direct Sales Assistance 5.1 580.1 580.2 9795 arP.7 4279
Discretionary 1,782.2 1,740.2 1,740.7 29384 2,936.1 1,283.6
Total granting funds 5,940.6 5,800.6 58024 9,794.8 9,786.9 42785

Allocations - maximum
Sales Promotion 4,776.3 4,720.3 4,721.0 6,317.9 6,314.7 41114
Product Development 2,388.1 2,360.1 2,360.5 3,159.0 31574 2,055.7
Direct Sales Assistance 1,194.1 1,180.1 1,180.2 15795 1578.7 1,027.9
Discretionary 3,582.2 3,540.2 3,540.7 47384 4,736.1 3,083.6
Total granting funds 11,9406 11,8006 11,8024 15,794.8 15,786.9 10,2785

Expendrtures
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 477
1992 LEGISLATIVE SESSION
Revision Date: February 18, 1992 Department Affected:Department of Revenue
Title: An Act establishing the Alaska BRU: Revenue Operations
Salmon Marketing and Development Fund Component: Income and Excise Audit
Sponsor: Labor and Commerce Committee
Requestor: COVMPONENT SERIAL NO. j 1| 1] 3 |
EXPENDITURES/REVENUES:  (Thousands of Dollars
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FYy 98
PERSONAL SERVICES 0.0 o.C 37.5 74.9 74.9 74.9
TRAVEL 0.0 0.0 7.5 15.0 15.0 15.0
CONTRACTUAL 0.0 0.0 3.0 6.0 6.0 6.0
SUPPLIES 0.0 0.0 1.0 2.0 2.0 2.0
EQUIPMENT 0.0 0.0 10.0 0.0 0.0 0.0

LANDS & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 59.0 97.9 97.9 97.9
CAPITAL 0.0 0.0 0.0 0.0 0.0
REVENUE 6M - 12 (&M - 12M) (5.9M - N . S @M - 8V 4.5M
FUND SOURCE 11.9M
'UNDING: (Thousands of Dollars)
GENERAL FUND 0.0 0.0 59.0 97.9 97.9 97.9
FEDERAL FUNDS
OTHER
FUND SOURCE
TOTAL 0.0 0.0 59.0 97.9 97.9 97.9
POSITIONS:
FULL-TIME 0.0 0.0 2.0 2.0 2.0 2.0
PART-TIME
TEMPORARY
Estimate of current year impact: 0.0
ANALYSIS: Attach a separate page if necessary.
SEE ATTACHED
Prepared By: Paul E. Dick Phone: (907) 465-2320
Division: Income and Excise Audit r Date: February 18. 1992

Approved by Commissioner:

Agency: Department of Revenue
4

Distribution (by proparer): Leg. Tin,, Logislativa Sponsor, Requestor. OMB/DBR, Gov. logli. Ofc., & Impacted Agency(les).
Rev 10/01 Poge 1 ot 2



HB 477 Bill Analysis
Prepared by Income and Excise Audit
February 18, 1992

This bill pacts the Department of Revenue by amending Alaska statutes to:
1) provide for a fisheries tax credit program for fisheries businesses
which make donations to a salmon marketing and development fund

established under this bill, and
2) establish a new salmon marketing and development tax.

The tax credit program under this bill entitles fisheries businesses to a
credit of not more than 50% of their fisheries tax liabilities during tax
years 1992 through 1996 for donations made to a salmon marketing and
development fund established under section 1. In no case would taxpayers be
allowed to claim more than 50% of their total tax liability if they are also
claiming other credits under the fisheries tax statutes (AS 43.75). The tax
credit program under this bill requires that the department prepare and
approve applications for the donations.

The salmon marketing and development tax provided under this bill imposes a
1% tax on commercial fishermen when they transfer or sell salmon to a buyer,
or transport it out of the state. Buyers will collect the tax from the
fishermen at the time of sale an™ remit taxes to the department on a monthly
basis. Fishermen transporting salmon outside of Alaska would be required to
report and remit taxes directly to the department on a monthly basis. All
taxpayers would be required to file an annual report to the department for
the previous year's activity. Note that this tax would not become effective
until January 1, 1995 under Section 8 of this bill.

This bill will decrease general fund revenues in fiscal years 1993 through
1996 by $6 to $12 million due to the credits claimed as a result of donations
made by fisheries businesses to the salmon marketing and development fund.

The salmon marketing and development tax takes effect January 1, 1995 and
from this point through fiscal year 1997, taxes collected will offset the tax
credits as follows. Note that the amount of taxes for fiscal year 1995
represents activity for the months of January through May, 1995 (May returns
are due June 30, 1995))

Fiscal Salmon Market Fish Tax Net

Year Taxes Credi ts Decrease

1995 100.0 6,000.0 -12,000.0 5,900.0 -11,900.0)

1996 4.000.0 6,000.0 -12,000.0 2,000.0 -8,000.0

1997 4.000.0 6,000.0 -12,000.0 2,000.0 -8,000.0
Effective fiscal year 1998, the fisheries tax credit program will no longer
be applicable since the last tax year in which credits nay be claimed is 1996
under section 4 of this bill. General fund revenues from the salmon

marketing and development tax are estimated to be $4.5 million for fiscal
year 1998.



HB 477 ANALYSIS

Prepared by Income and Excise Audit

February 18, 1992

The tax imposed under this bill

January 1, 1995.

PERSONAL SERVICES **

Tax Examiner, Juneau, Range 12
Accounting Clerk, Juneau, Range 9

TOTAL:
TRAVEL

10 Audit Trips
5 Compliance Trips

TOTAL:

CONTRACTUAL

Advertising

Printing

Mailing

TOTAL:

SUPPLIES

Office and Computer Supplies

TOTAL:

FISCAL NOTE TOTAL:

EQUIPMENT *

Two Computers, Two Printers,

Two calculators, Modular Furniture

* FY95 Only

**  FY95 represents 6 month funding

would not

become effective until

$40.4
$34.5
$74.9
$10.0
$5.0
$15.0
$3.0
$2.0
$1.0
$6.0
$2.0
$2.0
$97.9
$10.0



H BOR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.0. BOX'Y, JUNEAU 9911

MEMORANDUM

February 18, 1992

TO: House Labor and Commerce Committee Members
FR: David Finkelstein, Chairman
RE: H.B. 477 "Alaska Salmon Marketing and Development Fund"

As a result of information gathered in the process of
hearing HB 358 and HB 414, 1 realized additional legislation
would be required to find a way to pay for about $10 million in
marketing and development work for each of the next five years,
while fostering cooperation between salmon industry factions, and
without creating a huge new state bureaucracy. I believe HB 477
meets these difficult requirements.

HB 477 authorizes fish processors to take fisheries business
(or "raw fish"™) tax credits for voluntary contributions to a new
public corporation created within Commerce: the Alaska Salmon
Marketing and Development Fund. With one representative from
each major industry sector, this fund®s board would then solicit
and fund grant proposals from other public and private groups to
accomplish the necessary work. After three years, the fishermen
would pick up their share of the funding burden through a 1%
salmon marketing tax.

HB 477, similar to a tax credit program that ended last
year, should raise about $10 million this coming season, a figure
comparable with the appropriation requested by ASMI and exceeding
the expected revenues from an immediate 1% tax on fishermen. This
level of funding gives reasonable hope for successful competition
in tough domestic markets and also allows for badly needed
investment in new products.

HB 477 also encourages cooperation between fish processors
and harvesters by creating a balanced board and requiring a
4/5ths majority for board votes. This avoids divisive tinkering
with existing entities like ASMI, without ducking the need to
give all industry factions a satisfactory say in planning for
marketing.

Finally, HB 477 uses existing expertise to accomplish 1its
goals. ASMI, AFDF, the Kodiak Fisheries Institute, the
University of Alaska Marine Advisory Program, and other public
and private experts would do the necessary marketing and
development work - not new government employees in a new agency.
As a further check on bureaucracy, all board functions and staff
would be paid for from the new fund, with a 5% cap on
administrative costs.



SECTIONAL ANALYSIS

CSHB 477 (L&C)
("Alaska Salmon Marketing and Development Fund"™)

SECTION 1:

Sec. 16.51.210. Creates the Alaska Salr.on Marketing and
Development Fund, a public corporation within the Department of
Commerce and Economic Development.

Sec. 16.51.220. Requires that the board of trustees of the
fund shall be comprised of one representative of DCED, plus four
members appointed by the Governor, one each representing the
harvesters, processors, hatcheries, and the marketing/retailers.

Sec. 16.51.230 Allows the board of trustees to act only on
the affirmative vote of four of the five trustees.

Sec. 16.51.240 Gives the trustees powers similar to those
of other public corporations. Limits annual administrative costs
to 5% of annual disbursements.

Sec. 16.51.250 Sets forth the duties of the board: to
coordinate and fund proposals by other entities to market and
develop existing and new Alaska salmon products. 70% of fund
expenditures are legislatively directed to identified categories,
with the remainder to be allocated by the trustees as needed.

Sec. 16.51.260 Establishes the fund itself, containing the
contributions made by processors for the purpose of obtaining tax
credits, as well as any other money secured by or appropriated to
the fund.

Sec. 16.51.295 Defines the terms used by the new section.

SECTION 2:

Adds employees of the fund to the exempt service (trustees
are not compensated).

SECTION 3:

Adds employees and trustees of the fund to the Public
Officers and Employees code.

SECTION 4:

Sec. 43.75.037. Authorizes a processor to take a tax credit
equal to up to 50% of tax liability (other half goes to



municipalities) for donations made to the fund. Allows credits
up to full value of contributions, a one-for-one tax credit.
Sunsets tax credit after five years.

SECTION 5:

Sec. 43.75.032. Adds reference to this tax credit to
section allocating other half of fish tax revenues to municipal
governments.

SECTION 6:

Sec. 43.76.110. Adds new 1% salmon marketing tax (taking
effect in three years) to harvesters®™ existing taxes. Tax 1is
only levied on salmon.

Sec. 43.76.120. Describes procedures for collection and
deposits of tax in general fund, but with proviso that the
proceeds may be added to the new salmon marketing and development
fund by the legislature.

Sec. 43.76.130 Defines new terms in section.

SECTION 7:

Sets terms of board of trustees at four years, with
staggered terms for first board.

SECTION 8:

Makes the new marketing tax effective only after three
years.

SECTION 9:

Makes the remainder of act effective on July 1, 1992.
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7-L.S2007XD
Utermohle
2/17/92

CS FOR HOUSE BILL NO. 477 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s):  HOUSE LABOR & COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED

1 "An Act establishing the Alaska Salmon Marketing and Development Fund Corporation,

2

relating to a fisheries business tax credit for donations to the Alaska salmon marketing

3 and development fund, and relating to the salmon marketing and development tax; and

4

5

6
3
8
9
10
11
12
13
14

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.51 is amended by adding new sections to read:
ARTICLE 2. ALASKA SALMON MARKETING AND DEVELOPMENT FUND.

Sec. 16.51.210. ALASKA SALMON MARKETING AND DEVELOPMENT FUND
CORPORATION ESTABLISHED. The Alaska Salmon Marketing and Development Fund
Corporation is established as a public corporation and instrumentality of the state in the
Department of Commerce and Economic Development, with a legal existence independent of and
separate from the state. Exercise by the corporation of the powers conferred by AS 16.51.210-
16.51.295 is an essential governmental function of the state.

Sec. 16.51.220. BOARD OF TRUSTEES, (a) The governing body of the corporation

- CSHB 477(L&C)
W-y "-V- rnr-r! :r>»d IDELETED TEXT BRACKETED!
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Is a board of trustees. The board consists of the commissioner of commerce and economic
development, or the commissioner’s designee, and four trustees appointed by the governor. The
appointed trustees shall consist of a commercial salmon fisherman, a salmon processor, a person
who has experience in the operation and management of private nonprofit salmon hatcheries, and
a person who has experience in salmon product development or salmon marketing.

(b) The trustees appointed by the governor serve at the pleasure of the governor for
staggered four-year terms, or until a successor is appointed, and may be reappointed. An
appointment to fill a vacancy is for the remainder of the unexpired term. A vacancy on the board
shall be filled in the same manner as the original appointment,

(c) The board shall annually elect a chair and other necessary officers from among the
trustees.

(d) Appointed trustees receive no salary, but are entitled to per diem and travel expenses
authorized by law for other state boards and commissions under AS 39.20.180.

Sec. 16.51.230. MEETINGS AND QUORUM, (a) The board shall meet at least once
a year. A meeting of the board shall occur at the call of the chair, or upon the written request

of two trustees.
(b) Four trustees constitute a quorum for the transaction of business and the exercise of

the powers and duties of the board.
(c) The board may not take action except by the affirmative vote of at least four trustees.
Sec. 16.51.240. POWERS OF BOARD, (a) In carrying out the powers of the
corporation, the board may
(1) adopt, alter, and use a corporate seal;
(2) prescribe, adopt, amend, and repeal bylaws;
(3) sue and be sued in the name of the corporation:
(4) enter into agreements necessary to the exercise of its powers and functions;
(5) cooperate and coordinate with a public or private board, organization, or
agency engaged in work or activities similar to the work or activities of the corporation;
(6) receive contributions of money from persons;
(7) establish offices in the state and otherwise incur expenses incidental to the

performance of its duties;
(8) appear on behalf of the corporation before boards, commissions, departments,

CSIIB 477(L&C) -2-
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or other agencies of municipal, state, or federal government;

(9) acquire, hold, lease, sell, or otherwise dispose of property, but such property
is limited to that which is necessary to the administrative functioning of the corporation;

(10) establish and maintain one or more bank accounts for the transaction of the
corporation’s business;

(11) prepare market research and product development plans for the promotion
of salmon and salmon by-products harvested in the state and processed for sale.

(b) The board may select and employ staff as necessary. Employees of the corporation

are in the exempt service under AS 39.25.
(c) The operations of the board under AS 16.51.210 - 16.51.295 shall be funded from

the fund; however, the board may not expend in a fiscal year an amount for administrative
expenses of the corporation that exceeds more than five percent of the annual disbursements from
the fund for that fiscal year.
Sec. 16.51.250. DUTIES OF BOARD, (a) The board shall
(1)  fund proposals for, and coordinate, programs of education, research,
advertising, or sales promotion designed to increase consumption of Alaska salmon;
(2) solicit public and private funds to promote, market, and develop salmon
products;
(3) allocate money in the fund for salmon marketing and development projects
in the following proportions:
(A) at least 40 percent for expansion of domestic markets for existing
salmon products;
(B) at least 20 percent for development and marketing of new salmon
products;
(C) at least 10 percent for promotion of, and technical assistance for,
direct marketing and product development by commercial fishermen; and
(D) other amounts, as the board may find appropriate, to implement
AS 16.51.210 - 16.51.295;
(4) promote all species of salmon and their by-products that are harvested in the

state and processed for sale; and
(5) submit an annual report to the governor and the legislature describing the

2 CSHB 477(L&C)
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activities of the corporation.
(b) The operating budget of the corporation shall be prepared and submitted in
accordance with the Executive Budget Act (AS 37.07).
Sec. 16.51.260. ALASKA SALMON MARKETING AND DEVELOPMENT FUND.
The Alaska salmon marketing and development fund is created in the corporation. The fund
consists of grants and donations to the fund and appropriations to the fund by the legislature.
The corporation may use the money in the fund to implement the purposes of AS 16.51.210 -
16.51.295.
Sec. 16.51.295. DEFINITIONS. In AS 16.51.2&0 - 16.51.295,
(1) "board" means the board of trustees of the corporation;
(2) "“corporation" means the Alaska Salmon Marketing and Development Fund
Corporation;
(3) "fund" means the Alaska salmon marketing and development fund.

* Sec. 2. AS 39.25.110 is amended by adding a new paragraph to read:

(30) employees of the Alaska Salmon Marketing and Development Fund
Corporation.

* Sec. 3. AS 39.50.200(b) is amended by adding a new paragraph to read:

(54)  Alaska Salmon Marketing and Development Fund Corporation
(AS 16.51.210).

* Sec. 4. AS 43.75 is amended by adding a new section to read:

Sec. 43.75.037. TAX CREDIT FOR SALMON MARKETING AND DEVELOPMENT
FUND DONATIONS, (a) Afisheries business is entitled to a credit of not more than 50 percent
of the business tax liability under AS 43.75.015 for donations made during tax years 1992, 1993,
1994, 1995, or 1996 to the Alaska salmon marketing and development fund established under
AS 16.51.260. A tax credit under this section may not be approved for more than 100 percent
of the donation.

(b) Notwithstanding (a) of this section, a fisheries business may receive a tax credit under
this section only to the extent that the total tax credit receivedunder this section and any other
provision of this chapter does not exceed 50 percent of the tax liability of the fisheries business
for the tax year.

(c) The department may not approve a tax credit under this section if the fisheries

CSHB 477(L&C) 4
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business claiming the credit is in arrears in the payment of a state tax; for purposes of this
subsection, a taxpayer is not in arrears if the payment is under administrative or judicial appeal.

(d) The department shall prepare an application form for a tax credit under this section.

(e) The department shall approve or disapprove an application for a tax credit under this
section not later than 60 days after receiving the application.

* Sec. 5. AS 43.75.130(b) is amended to read:

(b) For purposes of this section, tax revenue collected under AS 43.75.015 from a person
entitled to a credit under AS 43.75.032 or 43.75.037 shall be calculated as if the person’s tax had
been collected without applying the credit.

*Sec. 6. AS 43.76 is amended by adding new sections to read:
ARTICLE 2. SALMON MARKETING AND DEVELOPMENT TAX.

Sec. 43.76.110. SALMON MARKETING AND DEVELOPMENT TAX. A person
holding a limited entry permit or interim-use permit under AS 16.43 shall pay a salmon
marketing and development tax at the rate of one percent of the value of salmon that the person
removes from the state or transfers to a buyer in the state. The buyer shall collect the salmon

marketing and development tax at the time the salmon is acquired by the buyer.
Sec. 43.76.120. COLLECTION AND DISPOSITION OF PROCEEDS OF TAX. (a) A

buyer who acquires salmon that is subject to a salmon marketing and development tax imposed
by AS 43.76.110 shall collect the salmon marketing and development tax at the time of purchase
and shall remit the total salmon marketing and development tax collected during each month to
the department by the last day of the next month.

(b) A buyer who collects the salmon marketing and development tax shall

(1) maintain records of the value of salmon purchased in the state; and
(2) report to the department by March 1ofeach year the total value of the salmon
that the buyer has acquired during the preceding year.

(c) The owner of salmon removed from the state is liable for payment of the salmon
marketing and development tax imposed by AS 43.76.110 if, at the time the salmon is removed
from the state, the tax payable on the salmon has not been collected by a buyer. If the owner
of the salmon is liable for payment of the salmon marketing and development tax under this
subsection, the owner shall comply with the requirement of (a) and (b) of this section to remit
the tax to the department, to maintain records, and to report to the department.

5 CSHB 477(L&C)
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1 (d) The salmon marketing and development tax collected under this section shall be

2 deposited in the general fund. The legislature may make appropriations based on this revenue

3 to the Alaska salmon marketing and development fund established under AS 16.51.260 for the

4 purpose of supporting the salmon marketing and development program of the Alaska Salmon

5 Marketing and Development Fund Corporation.

6 Sec. 43.76.130. DEFINITIONS. In AS 43.76.110 - 43.76.130,

7 (1) "buyer" means a person who acquires possessionof salmon from the person
8 who caught the salmon regardless of whether there is an actual sale of the salmon, but does not

9 include a person engaged solely in interstate transportation of goods for hire

10 (2) "value" has the meaning given in AS 43.75.290.

11 * Sec. 7. INITIAL TERMS OF THE APPOINTED TRUSTEES OF THE ALASKA SALMON
12 MARKETING AND DEVELOPMENT FUND CORPORATION. Notwithstanding AS 16.51.220, added
13 by sec. 1of this Act, and AS 39.05.055, the governor shall appoint the first appointed trustees of the
14hoard of trustees of the Alaska Salmon Marketing and Development Fund Corporation to the following
15initial terms: one trustee to a term of one year, one trustee to a term of two years; onetrustee to a term
16 of three years; and one trustee ~ %»ter-  four years.

17 *Sec. 8. Section 6 of this / . ‘feet January 1, 1995.

18 * Sec. 9. Except for sec. 6 of this Act, this Act takes effect July 1, 1992,

CSHB 4771L&C) -6-
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10: Representative David Finkelstein

Chairman, Flouse Labor and ConffiTjerce Committee
FROM: Representative Pat Carriey
RE: House Bill 480, Bonding for Hearing Aid Dealers

Iwould like to request that HB 480 be scheduled for a hearing in the
House Labor and Commerce Committee.

| introduced HB 480 at the request of a constituent who 1is a hearing
aid dealer. Under current statute, each employee of a hearing aid
dealer is required to file a $5,000 surety bond as a condition of
licensure. This individual bond does not provide any additional
protection to a consumer, since the dealer is responsible for any
negligence or breach of contract by his or her employees. HB 480

would amend AS 0 0(a) to allow a hearing aid dealer the
option of filing a $ company bond to cover al the dealer's
employees.

The Division of Occupational Licensing supports this legislation.

Thank you for your consideration of this request.
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HOUSE BILL 480

An Act relating to the bonding of hearing aid dealers

Under current statute, an employee of a hearing aid dealer is
required to file a $5,000 surety bond as a condition of licensure.
This requirement can be cumbersome and costly for dealers with

more than one or two employees.

House Bill 480 would amend AS 08.55.030(a) toal dealer the
option of filig a company bond in the amount of $ to cover all
the dealer’s employees. Employees of the hearing aid dealer would
not be required to file an individual bond.

The hill adds a section providing that the dealerwould be heldliable
in the event of negligence by an employee.

The Department of Commerce and Economic Development supports
this legislation.

Sponsor
P S "
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CS FOR HOUSE BELL NO. 480 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor/s):  REPRESENTATIVE CARNEY

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to the security that must be provided by or for hearing aid dealers."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 *Section 1. AS 08.55.030(a) is amended to read:

4 (a) Except as otherwise provided in this section, an [AN] applicant for a license under
5 AS 08.55.010 shall at the rime of applying for the license file with the department a surety bond
6 in the amount of $5,000 running to the state and conditioned on the applicant’s promise to pay
! all

8 (1) taxes and contributions due the state and political subdivisions of the state;
9 (2) amounts that may be adjudged against the applicant by reason of negligently
10 or improperly dealing in hearing aids or breaching a contract when dealing in hearing aids.

11 *Sec. 2. AS 08.55.030(b) is amended to read:

12 (b) Inlieu of the surety bond* the applicant may File with the department a cash deposit
13 a certificate of deposit payable to the state, or a [OTHER] negotiable security acceptable to
14 the department, if the deposit, certificate of deposit, or security is in the amount specified for

-1, CSHB 480(L&C)
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1 the bond.

2 *Sec. 3. AS 08.55.030(c) is repealed and reenacted to read:

3 (c) The surety shall be maintained in effect while each of the hearing aid dealers for
4 whom the surety is filed is licensed and for three years after each of the dealers ceases to be
5 licensed. During this period, one form of surety may be substituted for another as long as a
6 surety in the required amount is maintained at all times during the period. An action may not
7 be commenced on or against the surety with regard to a particular hearing aid dealer later than

8 three years after the dealer ceases to be licensed under this chapter. In this subsection, "surety”

9 means the bond, cash deposit, certificate of deposit, or negotiable security required by this

10 section.

11 *Sec. 4. AS 08.55.030 is amended by adding new subsections to read:

12 (d) An applicant for a license under this section who is an employee of a hearing aid
13 dealer, acts as a hearing aid dealer in the employment, and does not act as a hearing aid dealer
14 outside the employment, is not required to file the bond required by (a) of this section if the
15 employer files with the department a surety bond in the amount of $10,000 that covers the
16 employees of the hearing aid dealer, runs to the state, and is conditioned on the employer’s
17 promise to pay all
18 (1) taxes and contributions due the state and political subdivisions of the state;
19 (2) amounts that may be adjudged against the employer or the employees by
20 reason of the employees negligently or improperly dealing in hearing aids or breaching a contract
21 when dealing in hearing aids.
22 (e) The bond under (d) of this section may be used to satisfy the bonding requirement
23 for the employer under (a) of this section if the bond is also conditioned onthe employer’s
24 promise to pay all amounts that may be adjudged against the employer by reason of the employer
25 negligently or improperly dealing in hearing aids or breaching a contract when dealing in hearing
26 aids.

CSHB 480(Li0 -2-
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HB 480:  An Actrelating to the bonding of hearing aid dealers.

HB 480 would remove the reguirement for individual employees of a hearing aid
dealer to be bonded. It would also increase the amount of bonding for the dealer
to increase from $5,000 to $10,000 if the dealer has employees.

The department supports these changes. It also would recommend the following
amendments:

AS 08.55.030(aX2) . .. amounts that may be adjudged against the applicant or
his or her employees —

AS 08.55.150(a) Unless agperson is licensed or is the employee of a licensee
under this Chapter or AS 08.11, the person muynot...

We would recommend exempting employees from licensure entirely. If the
employer is made responsible as outlined above, there would likely be’a greater
screening _Process during the hiring phase. This would eliminate multiple
licensing files per business.

We would s

ug?est some wording chat the bond be maintained in the amount of
$10,000 so tha

the amount is not exhausted by claims during the license period.

Glenn A. Olds, Commissioner
Date:

GAO/AB/shl692D
032092a

Commerce "os/hor)
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ALASKA STATE LEGISLATURE P.O. BOXY, JUNEAU 99811
T0: House Labor and Coimnerce Committee Members
FROM: David Finkelstein pE*T~
DATE: February 7, 1992

SUBJECT: Committee legislation

The House Labor and Commerce Committee has been asked to
introduce the two attached pieces of legislation.

The Department of Labor would like the committee to introduce
legislation which updates Alaska®s boiler inspection and
elevator safety codes. The Dbill adopts the 1991 edition of
the 1inspection standards manual for boilers and pressure
vessels and the most current (1990) elevator safety standards.
The legislation also deletes the current requirement that
boilers and pressure vessels be inspected during installation,
substituting the requirement that the Department be contacted
when a boiler or pressure vessel is installed. This change
will allow the Department to efficiently schedule inspections

around the state.

The other bill is one requested by the Alaska Land Title
Association. The bill eliminates possible ambiguities in the
existing nonjudicial deed of trust foreclosure statutes, by
establishing clear procedures for the exercise of a power of
sale affecting real property.

The land title legislation is supported by the Alaska State
Realtors Assor 7&ation, the Alaska State Homebuilders
Association, the Alaska Mortgage Bankers Association, and the
Alaska Land Title Association. These groups would like the
the bill introduced so they can present their case to the
Legislature and the Administration.

Please let me know if you have any objections to introducing
this legislation.



Ir

Code Update: You asked why the bill couldn®t adopt the "most
recent code”™ and avoid the need for new legislation every
several years. Such language causes legal concern because the
legislature would be delegating its power to write laws to

another body.

Land Title: Rod Mourant (Senate L & C) and Mitch Gravo were
fixing problems in~the old drafti This 1is now ready for _

introduction. — Cj *
~tb- W 0------

T0: House Labor and Commerce Committee Members

FROM: David Finkelstein

DATE: February 7, 1992

SUBJECT: Committee legislation

The House Labor and Commerce Committee has been asked to
introduce the two attached pieces of legislation.

The Department of Labor would like the committee to introduce
legislation which updates Alaska®s boiler inspection and
elevator safety codes. The bill adopts the 1991 edition of
the inspection standards manual for boilers and pressure
vessels and the most current (1990) elevator safety standards.
The legislation also deletes the current requirement that
boilers and pressure vessels be inspected during installation,
substituting the requirement that the Department be contacted
when a boiler or pressure vessel is installed. This change
will allow the Department to efficiently schedule inspections
around the state. .y

b ~ by
The Alaska Land Title Association has- lequested the
introduction-of a a hi,ld concerning land title issues. The
bill eliminates possible ambiguities in the existing
nonjudicial deed of trust foreclosure statutes, by
establishing clear procedures for the exercise of a power of
sale affecting real property.

The land title legislation is supported by the Alaska State
Realtors Association,™” Alaska State Homebuilders
Association, a*d the Alaska Mortgage Bankers Association, «e-
woll-CHS the Alaska Land Title Association. These groups would
like the the bill introduced so they can present their case to
the Legislature and the Administration.

Please let me know if you have any objections to introducing
this legislation.
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HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to the nonjudicial foreclosure of interests in real property, to the

2 maturity dates of instruments creating real property liens, and to recording address changes
3 for persons having recorded interests in real property; and providing for an -effective
4 date."

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6  * Section 1. PURPOSE. The purpose of this Act is to clarify and eliminate possible ambiguities in
7 the existing nonjudicial deed of trust foreclosure statutes by enacting comprehensive legislation to
8 establish the procedure by which a power of sale affecting real property in the state is exercised.
9 Nonjudicial foreclosure statutes, functioning as an alternative to judicial foreclosure, must carefully
10 balance the conflicting interests of the beneficiaries, trustors, and trustees. Beneficiaries desire well-
11 defined nonjudicial remedies in the case of default. Trustors desire protection against inequitable
12 forfeiture of property rights. Trustees desire a clear statement of their responsibilities and obligations.
13 *Sec. 2. AS 34.20.070 is repealed and reenacted to read:

14 Sec. 34.20.070. POWER OF SALE, (a) If a deed of trust authorizes the real property

-
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that is the subject of the deed of trust to be sold v/hen the trustor defaults on the terms of the
deed of trust, the trustee may sell the property without securing a judgment of foreclosure from
a court. Except as otherwise specifically provided under (b) of this section or under
AS 34.20.100, the beneficiary may also pursue other judicial and nonjudicial remedies.

(b) If a beneficiary obtains a judgment on an obligation secured by a deed of trust
without first obtaining a judicial decree of foreclosure, the trustee’s power of sale terminates, but
the judgment holder may execute under AS 09.35.

* Sec. 3. AS 34.20 is amended by adding new sections to read:

Sec. 34.20.071. DUTIES OF TRUSTEE, (a) When exercising the power of sale under
a deed of trust, a trustee owes a fiduciary duty to the beneficiary and thetrustor of the deed of
trust. The trustee does not owe a fiducialy duty to other persons.

(b) Ifadisputeover the power of sale arises between the beneficiary and the trustor, the
trustee is not required to seek judicial resolution of the dispute.

Sec. 34.20.072. TRUSTEE FEE. The trustee may charge a fee for exercising the power
of sale.

Sec. 34.20.073. BENEFICIARY’S REQUEST FOR SALE, (a) If a monetary or
nonmonetary default has occurred in the terms of a deed of trust, thebeneficiary may request the
trustee to exercise the power of sale. When making the request, the beneficiary shall provide the
trustee with an affidavit and declaration of default that contains

(1) astatement that a default has occurred and a description of the nature and date

of the default;
(2) the book number, page numbers, and date of recordation for the deed of trust

in each recording district in which the deed of trust is recorded;

(3) the legal description of the property to be foreclosed, including the street or
route address of the property if given in the deed of trust;

(4) the total amount owing to the beneficiary, specifying the amount of principal,
interest, and late fees due on a specific date, the interest rate, and the rate and manner in which
late fees accrue;

(5) the name, address, and telephone number of the beneficiary;

(6) the name and last known address of the trustor, in this paragraph, "last known
address" means the address on the deed of trust, the last changed address communicated as an

-
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address change to the beneficiary in writing, or the address in a notice of change of address
recorded under AS 40.17.110(b), whichever is the most recent;

(7) an instruction to the trustee to sell the property and to apply the proceeds to
the debt secured by the deed of trust; and

(8) a statement whether a right to cure the default exists under AS 34.20.095.

(b) If there is more than one current beneficiary, all current beneficiaries must execute
the affidavit and declaration of default.

Sec. 34.20.075. NOTICE OF DEFAULT AND SALE. Upon request by the beneficiary
under AS 34.20.073, the trustee shall record a notice of default and sale in all recording districts
in which the real property that is encumbered by the deed of trust is located. The notice of
default and sale may not be recorded hefore the 30th day that follows the default.

Sec. 34.20.077. CONTENTS OF NOTICE OF DEFAULT AND SALE. A notice of
default and sale must state

(1) the names of the parties to the deed of trust;

(2) the book number, page numbers, and date of recordation for the deed of trust
in each recording district where the deed of trust is recorded;

(3) the legal description of the property to be foreclosed, as given in the deed of
trust and, if the legal description has changed, the current legal description;

(4) the street or route address of the property if given in the deed of trust;

(5) the total amount owing to the beneficiary, specifying the amount of principal,
interest, and late fees due on a specific date, the interest rate, and the rate and manner in which
late fees accrue;

(6) the date, time, and place set by the trustee for the sale;

(7) the name, address, and telephone number of the trustee or the trustee’s

attorney;
(8) astatement that a default has occurred and a description of the nature and date

of the default; and
(9) a statement of whether a right to cure the default exists under AS 34.20.095.
Sec. 34.20.079. DELIVERY OF NOTICE OF DEFAULT AND SALE, (a) Within 15
days following the recording of the notice of default and sale, the trustee shall deliver a copy of
the notice to the last known address of each of the following persons whose interests arc of

-3
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record before the notice of default and sale is recorded:
(1) the trustor and the current successor in interest to the trustor,
(2) a person in possession of the property;
(3) a person, or the current assignee of die person, who has a lien or interest that
was recorded after the deed of trust was recorded; and
(4) a judgment creditor, or the attorney of record cor the judgment creditor as
stated in the judgment.
(b) If the state records a lien against the property after the deed of trust is recorded and
before the notice of default and sale is recorded, the trustee shall deliver a copy of the state lien
and the notice of default and sale to the office of the attorney general and to the commissioner
of the state department identified in the lien, if a department is identified in the lien.
(c) The trustee shall search for the address of a person entitled to receive notice under
(a)(1) and (3) - (4) of this section in the records of the recording district in which the property
is located by reviewing the document creating the interest in the property, a modification of the
document, documents that affect the property, and a notice of change of address that is recorded
under AS 40.17.110(b) before the notice of default and sale is recorded. The trustee is not
required to search records and documents other than those identified in this section.
(d) The trustee is not required to deliver the notice of default and sale to a person unless
the person is identified under (a) or (b) of this section.
(e) Delivery of the notices required by this section shall be by personal service or by
certified mail, return receipt requested.

* Sec. 4. AS 34.20.080 is repealed and reenacted to read:

Sec. 34.20.080. TIME AND MANNER OF SALE, (a) A sale may not occur before the
91st day that follows the recording of the notice of default and sale.
(b) The sale shall be
(1) made by public auction;
(2) held at the main front door of the building in which the superior court is
located in the judicial district where the majority of the property is located; if there is more than
one location in the judicial district for the superior court, the sale shall be held at the location

that is nearest to the property being sold; and
(3) held between 9:00 o'clock in the morning and4:00 o’clock in the evening on

o*
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a working day.

(c) Notice of the sale shall be given to the public by posting the notice of default and
sale at the superior court building where the sale is to be held, the post office nearest to the
superior court building where the sale is to be held, and at another public place. In this
subsection, "public place” means a governmental or commercial building or other stiucture, if the
general public

(A) can enter the buikung or structure without having to give a specific
purpose for being in the building or structure;
(B) passes through the building or structure on a regular basis.

(d) Notice of the sale shall also be given to the public by publishing the notice of default
and sale in a newspaper of general circulation in the judicial district in which the sale is to take
place. The notice shall be published once a week for four weeks, and the last notice may not

appear later than the seventh day before the originally scheduled sale date.

(e) If the real property to be sold under a deed of trust consists of separate parcels of
property, the trustee shall sell the parcels both in bulk and as separate parcels in a manner
established by the trustee that is reasonably designed to obtain the highest bids and subject to the
trustee’s selection of the bids that would result in the highest total bid for the sale. Unless the
deed of trust requires the beneficiary to bid, the beneficiary is not required to bid at either sale.
If the beneficiary chooses to bid on the separate parcels, the beneficiary may apportion its bid
in the manner it chooses.

(0 An attorney for the trustee may conduct the sale. The trustee or the trustee’s attorney
may not bid, except to make an offset bid for the beneficiary.

(g) A bidder other than the beneficiary may not bid by offset bid. If the beneficialy
desires to bid an amount higher than the offset bid, the additional amount shall be paid to the
trustee under (h) of this section.

(h) The successful bidder shall pay the amount of the bid to the trustee or the trustee’s
attorney in cash, by a cashier’s check, or by a postal money order when the trustee or the
trustee’s attorney declares the successful bid.

* Sec. 5. AS 34.20 is amended by adding new sections to read:

Sec. 34.20.085. DUTIES OF TRUSTEE AFTER SALE, (a) Within 20 working days
following the sale, the trustee shall execute and deliver to the successful bidder a trustee’s deed

oS
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that provides

(1) the name and address of the grantee;

(2) an affirmation that the trustee has complied with AS 34.20.070 - 34.20.135
and with the terms of the deed of trust in the conduct and notice of the sale;

(3) the book number, page numbers, and date of recordation for the notice of
default and sale in each recording district where the notice of default and sale is recorded:

(4) the actual consideration for the conveyance, including the amount of an offset
bid;

(5) the time and place of the sale;

(6) the book number, page numbers, and date of recordation for the deed of trust
in each recording district where the deed of trust is recorded; and

(7) the legal description of the property being conveyed.

(b) Within 20 working days following the sale, the trustee shall also record a trustee’s
statement of sale in each recording district in which thenotice of defaultand saleis recorded.
The trustee’s statement of sale must state

(1) the legal description of the property;
(2) the book number, page numbers, and date of recordation for the deed of trust
in each recording district where the deed of trust is recorded.

(c) The trustee shall attach to the trustee’s statement of sale

(1) an affidavit of posting that states the date and place where each notice of
default and sale was posted under AS 34.20.080(c);

(2) an affidavit of publication that names the newspaper in which the notice of
default and sale was published under AS 34.20.080(d) and the dates of publication; and

(3) an affidavit of service that states the date of delivery, the method of delivery,
and the names and addresses of all persons to whom a copyof the notice of defaultand sale was
delivered under AS 34.20.079 and 34.20.087(c).

Sec. 34.20.087. POSTPONEMENT, (a) The trustee may postpone the sale by
announcing the postponement on the date and at the time and place where the sale was originally

scheduled.
(b) The trustee may postpone the sale more than one time, but each postponement may

not be for more than 30 days.

6-
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(c) Before a sale may occur on a date that is more than 180 days after the date of the
originally scheduled sale, the trustee shall post and publish an amended notice of default and sale
that satisfies the requirements of AS 34.20.080(c) - (d). The amended notice of default and sale
must provide the same information that was contained in the original notice of default and sale,
except that the sale date and time shall be changed to reflect the date and time to which the sale
has been postponed.

(d) If the sale does not take place before the first anniversary of the originally scheduled
sale date, the trustee shall terminate the sale and record a termination of sale under

AS 34.20.097(a).

* Sec. 6. AS 34.20.090 is repealed and reenacted to read:

Sec. 34.20.090. RIGHTS OF PURCHASER; RESIDENTIAL TENANTS. The purchaser
at a sale is entitled to the immediate possession of the property as against a party whose interest
in the property was foreclosed by the sale. The purchaser at the sale may enforce the right to
possession by bringing an action under AS 09.45.070 - 09.45.160. The landlord-tenant provisions
of AS 34.03 do not limit the purchaser’s right to take possession unless the purchaser expressly
enters into a residential landlord-tenant relationship that is subject to AS 34.03 with an occupant

of the property.

*Sec. 7. AS 34.20 is amended by adding new sections to read:

Sec. 34.20.091. EFFECT OF TRUSTEE’S DEED, (a) The trustee’s deed conveys to
the purchaser all right, title, and interest in the property conveyed that the trustor had in the
property at the time of the execution of the deed of trust and all right, title, and interest in the
property conveyed that the trustor acquired before the sale.

(b) The trustee’s deed is prima facie evidence of compliance with AS 34.20.070 -
34.20.135 and with the terms of the deed of trust if

(1) the beneficiary is the successful bidder at the sale; and
(2) the deed substantially complies with the requirements of AS 34.20.085 and
contains the affirmation required by AS 34.20.085(a)(2).

(c) The affirmation contained in the trustee’s deed creates in favor of a person who is
a bona fide purchaser or encumbrancer for value an irrebuttable presumption of compliance with
AS 34.20.070 - 34.20.135 and the terms of the deed of trust if the person

(1) purchases or encumbers the property at or after the sale; and

7-
[DELETED TEXT BRACKETED1



WORK DRAFT WORK DRAFT WORK DRAFT

(2) does not have actual knowledge before the sale that the sale did not comply
with AS 34.20.070 - 34.20.135.

(d) The trustee’s deed constitutes a quitclaim deed and does not provide implied
warranties.

Sec. 34.20.093. FINALITY OF SALE, (a) A sale that complies with AS 34.20.070 -
34.20.135 is final when the trustee accepts a final bid at the sale and receives payment.

(b) A person may not redeem the property after the sale.

Sec. 34.20.095. CURING A DEFAULT, (a) Unless a right to cure is prohibited under
(b) of this section, a default may be cured by any person at any time before a sale is final under

AS 34.20.093. To cure, a person shall

(1) pay the sum in default, excluding any principal whose payment was
accelerated due to the default, together with the attorney fees and costs actually incurred by the
trustee due to the default; and

(2) satisfy nonmonetary defaults.

(b) 1f a notice of default and sale has heen recorded two or more times previously for
the same deed of trust and the default has been cured each time, the trustee shall, at the request
of the beneficiary, refuse a tender of the cure and continue the sale.

Sec. 34.20.097. TERMINATION OF SALE, (a) If a trustee terminates a sale for any
reason, the trustee shall record a termination of sale that states the reason for the termination.

(b) A beneficiary may request the termination of a sale in order to bring an action for
ajudicial foreclosure or for other reasons. To request the termination, the beneficiary shall give
to the trustee before the sale a written statement of the beneficiary’s election to terminate the

foreclosure before the sale.
Sec. 34.20.099. DISTRIBUTION OF PROCEEDS, (a) Proceeds of a sale shall first be

applied in the following order to
(1) the costs and fees actually incurred by the trustee inconnection with the

foreclosure;
(2) the satisfaction of the amounts due to the beneficiary under theforeclosed

deed of trust; and
(3) the satisfaction of liens filed under AS 23.20.250.

(b) If proceeds remain after applying the sale proceeds under (a) of this section, the

g
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trustee shall notify the persons who hold subordinate recorded interests in the property that were
foreclosed by the sale of the trustee’s intent to make a distribution under this subsection. The
interests shall be satisfied in the order of priority that appears of record based on the sequence
of recordation, except for a subordination that appears of record. The trustee shall send the notice
by first class mail to the addresses determined for the subordinate interest holders under
AS 34.20.079. The trustee shall make the proposed distribution if a subordinate interest holder
does not object in writing within a fixed, reasonable period of time established in the notice. If
the trustee receives an objection during the time period, and if the objector and the other
subordinate interest holders agree on another plan of distribution that complies with
AS 34.20.070 - 34.20.135 and is satisfactory to the trustee, the trustee shall make the proposed
distribution. If the trustee receives an objection to the proposed distribution during the time
period, and if the objector and the other subordinate interest holders do not agree on a plan of
distribution that complies with AS 34.20.070 - 34.20.135 and is satisfactory to the trustee, the
trustee shall interplead the remaining proceeds in an action in the superior court in the judicial
district in which the majority of the foreclosed property is located.

(c) The trustee shall distribute to the trustor any proceeds that remain after the sale
proceeds have been distributed under (a) - (b) of this section.

(d) The trustee shall require and may rely upon sworn evidence from a party described
in (a) or (b) of this section to determine an amount due.

(e) A party who is entitled to payment under (b) of this section may not recover damages
against the trustee if the trustee has complied with this section.

* Sec. 8. AS 34.20 is amended by adding new sections to read:

Sec. 34.20.105. POST-SALE ACTION FOR DAMAGES TO PROPERTY. Regardless
of the amount of the offset bid, if the purchaser at a deed of trust sale is the beneficiary of the
deed of trust foreclosed, the purchaser may bring an action for damages agair.st a person,
including the trustor, who wilfully or intentionally harms the property beyond ordinary wear and
tear, unless the purchaser had actual knowledge .of the harm before the sale became final under

AS 34.20.093.
Sec. 34.20.107. FORECLOSURE AGAINST COLLATERAL OTHER THAN REAL

PROPERTY. A beneficiary under a deed of trust who holds a security interest in personal
property to secure the same obligation that is secured by the deed of trust, may foreclose the

o
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security interest on the personal property as well as foreclosing the deed of trust, if
(1) the foreclosure on the personal property satisfies AS 45.09;
(2) the deed of trust and the personal property security agreements do not prohibit
more than one sale; and
(3) the proceeds of the sale that occurs first do not satisfy the debt for which the
sale s conducted.
*Sec. 9. AS 34.20.120 is amended by adding a new subsection to read:
(e) A trustee may withdraw as trustee under a deed of trust. If the trustee withdraws,
the beneficiary shall select asubstitute trustee.

*Sec. 10. AS 34.20 is amended by adding new sections to read:

Sec. 34.20.125. JUDICIAL REVIEW OF JALES. (a) Ifan action to review a proposed
sale is filed in court and served on the trustee before the sale takes place, the court shall strictly
construe AS 34.20.070 - 34.20.135 and grant the relief that is necessary to ensure compliance
with AS 34.20.070 - 34.20.135.

(b) 1f an action to review a sale is filed raid served on the trustee after the sale is final
under AS 34.20.093, the court shall grant appropriate relief if the court determines that substantial
irregularitie. occurred in the sale and the irregularities caused probable loss or injury to the
person filing the action.

(c) Notwithstanding (b) of this section, the court may not set aside a sale if the property
was sold or has been subsequently conveyed to or encumbered by a bona fide purchaser or
encumbrancer for'value who did not have actual knowledge of the irregularities when the bona
fide purchaser of encumbrancer acquired the interest in the property.

Sec. 34.20.127. COMPUTATION OF TIME. If the last day of a time period in AS 34.20.070 -
34.10.135 falls on a Saturday, Sunday, or state legal holiday, the last day of the time period is
the next working day.

*Sec. 11. AS 34.20.135 is repealed and reenacted to read:
Sec. 34.20.135. DEFINITIONS. InAS 34.20.070 - 34.20.135. unless the context requires

otherwise,
(1) "beneficiary" means the person forwhose benefit a security interest is created

by a deed of trust;
(2) "day" means a calendar day;

*10.
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(3) "deed of trust" means an agreement that conveys real property to a trustee as
security for the payment of a debt;

(4) "last known address" means the most recent of the following:

(A) for the trustee, the address listed for the trustee on the nodce of
default and sale;

(B) for persons other than and the trustee, the address of record for the
person on the document creating the interest of the person in the real property;

(C) the address indicated by a notice of change of address recorded under
AS 40.17.110(b);

(5) "offset bid" means a bid that is by the beneficiary for an amount up to or
equal to the sums owed to the beneficiary under the deed of trust, excluding a sumfor damages
to the property, and that is credited to the be.ieficiary as a bidwithout the payment of cash;

(6) "of record" means recorded in a recording district where the real property
encumbered by the deed of trust is located;

(7) "power of sale" means the authorization under a deed of trust to sell the real
property that is the subject of the deed of trust if the trustor defaults on the terms of the deed of

trust;
(8) "property" or "real property" means the real property that is the subject of a

deed of trust, and includes an interest in real property;
(9) "sale" means a sale of real property by foreclosure of a deed of trust under

AS 34.20.070 - 34.20.135;
(10) "trustee" means the person in whose name the title to real property is held

in a deed of trust;
(11) "trustor" means the person who transfers real property to a trustee for a

beneficiary under a deed of trust;
(12) "working day" means a day other than a Saturday, Sunday, or state legal

holiday.

* Sec. 12. AS 34.20.150(a) is amended to read:

(a) The date of maturity of an instrument creatinga lien upon real property is considered

to be 35 [10] years from the date of the instrument, unless
(1) the period of the instrument is disclosed by the terms of the instrument; or

-
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(2) another instrument extending the period of the first instrument or a
memorandum of payment of the first instrument is recorded.

* Sec. 13. AS 40.17.110(b) is amended by adding a new paragraph to read:

(60) a notice of change of address for a person who has a real property interest
recorded under this chapter.

* Sec. 14. TRANSITIONAL PROVISIONS, (a) This Act applies to a nonjudicial foreclosure sale
under a deed of trust unless a notice of default under former AS 34.20.070 is recorded for the deed of
trust before the effective date of this Act and the default identified in the notice is not cured before the
effective date of this Acl.

(b) When counting under AS 34.20.095(b), enacted by sec. 7 of this Act, the number of previous
cures made under a deed of trust, the cures made under former AS 34.20.070(h)may be usedto reach
the number required by AS 34.20.095(b) to refuse the tender of a cure.

* Sec. 15. This Act takes effect immediately under AS 01.10.070(c).

-12-
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HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED
"An Act relating to the safety requirements for boilers, unfired pressure vessels, and

elevators; and providing for an effective date."

BE IT ENACT),3 BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.60.200 is amended by adding a new subsection to read:
(b) A person who installs a boiler or unfired pressure vessel shall notify the Department
of Labor of the installation, using a form Drovided by the department
* Sec. 2. AS 18.60.315 is amended to read:
Sec. 18.60.315. INSPECTION STANDARDS. The 1991 [1989] edition of the National
Board Inspection Code Manual for Boiler and Pressure Vessel Inspectors constitutes the
minimum boiler and pressure vessel inspection standard of the state for boilers and pressure
vessels after they have received their initial inspection certificates from the Department of Labor.
The Department of Labor may adopt regulations for the maximum practical implementation of
the manual and may grant an exception from a specific provision of the manual when the
department determines that the implementation of the provision would be impractical.
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* Sec. 3. AS 18.60.340(a) is amended to read:

(a) If, upon inspection, a boiler or an unfired pressure vessel complies with the
requlations of the Department of Labor, the owner or user shall pay to the department a
certificate fee to be established by regulation by the commissioner of labor. The Department of
Labor shall issue to the owner or user an inspection certificate showing the date of inspection
and specifying the maximum pressure under which the boiler or unfired pressure vessel may be
operated. The [CERTIFICATES SHALL BE POSTED UNDER GLASS IN THE ROOM
CONTAINING THE BOILER OR UNFIRED PRESSURE VESSEL INSPECTED. IF THE
BOILER OR UNFIRED PRESSURE VESSEL IS NOT LOCATED INSIDE THE BUILDING,
THE] certificate shall be posted in a location convenient to the boiler or unfired pressure vessel
[, OR IN THE CASE OF A PORTABLE BOILER OR UNFIRED PRESSURE VESSEL THE
CERTIFICATE SHALL BE KEPT IN AMETAL CONTAINER FASTENED TO THE BOILER
OR VESSEL OR IN A TOOL BOX ACCOMPANYING THE BOILER OR UNFIRED

PRESSURE VESSEL].

* Sec. 4. AS 18.60.800(a) is amended to read:

(a) Except as provided in this subsection, the 1990 [1987] edition of the American
National Standards Institute Safety Code for Elevators and Escalators (ANSVASME A17.1)
published by the American Society of Mechanical Engineers is adopted as the minimum elevator
safety code in the state. Section 1001.1, Inspection and Test Periods, and Part XXII. Shipboard
Elevators, of the American National Standards Institute Safety Code for Elevators and Escalators,
are [IS] not adopted as a part of the minimum elevator safety code in the state.

* Sec. 5. AS 18.60.330(b) is repealed.
* Sec. 6. This Act takes effect July 1, 1992.

2.

Whw 7>Xz Underline* [DELETED TEX? BRACKETED]



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
é907) 4653867 0r 4652450
907) 4652029

AX § 240 Main Street, Suite 500
M ail Stop 3101 Juneau, Alaska 99801-2101
MEMORANDUM January 8, 1992
SUBJECT: Deed of trust foreclosures (Work Order No. 17-LS1717\A)
TO: Representative David Finkelstein

Attn: Tiffany

FROM:; Theresa L. Bannister
Legislative Counsel

This memo accompanies the hill that you requested relating to deed of trust
foreclosures. The draft was based on the material submitted with the work order.
However, the drafting required considerable interpretation and reorganization of the
materials. Therefore, the draft may not have totally captured your intent. Please
examine the draft carefully and advise me of any changes that you would like. The
following comments are also provided for the draft.

1. General transitional provision. As the draft now stands (see hill sec. 14), the
provisions apply to deed of trust nonjudicial foreclosure sales unless the notice of
default is recorded before the effective date of the Act. Since the draft will affect
many deeds of trust that are outstanding when the Act goes into effect, the question
arises whether the provision would violate the constitutional provision against the
impairment of contracts. Although in Hapberp v. Alaska National Bank. 585 P.2d
559 (Alaska 1978), the Alaska Supreme Court approved the retroactive application
of certain amendments to the deed of trust foreclosure provisions and its rationale
seemed to support retroactive application of any changes, this draft is a major
revision of these statutes. This factor may or may not affect the court’s position on
the matter. To avoid any risk of his problem, you may wish to consider making the
new provisions only applicable to deeds of trust entered into on or after the effective
date of the Act. Finally, this provision was taken from the commentary you provided,
but was not included in the draft provided to us. Ifyou did not intend this provision
to be included, please still consider including my suggested provision, so that the
application of the hill is clear.

2. Retroactive "last known address" provision. The draft does not include the "last
known address" provision relating to sales that occurred before November 7, 1976,
because I cannot determine what the purpose of the section is. Perhaps the person



Representative David Finkelstein
January 8, 1992
Page 2

who prepared the draft material that accompanied the work order request could
clarify what the Alta Legislative Committee had in mind.

3. Trustor’s "last known address" for mailing of notice of default and sale. The draft
interprets your AS 34.20.135(a)(2)(D) definition of "last known address" to refer to
the trustor (see sec. 34.20.073(a)(6)), not to the beneficiary.

4. Reference to "trustor and owner". The materials occasionally referred to "trustor
and owner" or to "owner of record" (your sec. 34.20.077(a)(2)). The draft replaces
"trustor and owner" with "trustor". The draft deletes the requirement under your sec.
34.20.077(a)(2) of mailing to the "current owner of record" because the “current
owner of record" is the trustee who is mailing the notice. Does this reflect your
intent or was "owner" included in order to cover other persons?

5. Reference to "law". In sec. 34.20.085(a)(2), "complied with AS 34.20.070 -
34.20.135" has been substituted for "complied with law".

6. Notice of address change. In sec. 40.17.110(b), the provision authorizing a person
to record a notice of change of address applies generally to persons with recorded
real property interests. In the materials provided to us, it was not clear whether this
provision was to apply generally or to be limited to deed of trust situations (the
provision was written generally but the placement was in the deed of trust
provisions). Since the rationale for the provision may apply to all real property
recorded documents and since it may be difficult and time-consuming for a recorder
to determine whether the interest affects a deed of trust, the bill makes it a general
provision that applies to all recorded real property interests.

7. Payment of certain liens. AS 34.20.099(a) does not provide for the payment of
state and federal tax liens and other liens that may receive priority without being
prior in time. How do you wish to fit them into the order of payment?

8. Transfer of later-acquired interest. With regard to the trustee’s transfer of any
property interest acquired by the trustor after the execution of the deed of trust,
would sec. 34.20.091(a) resui: in the beneficiary receiving the additional interest in
the property even if the trust)r has subsequently given a third party a deed of trust
on the property that includes the additional interest? E.g., A gives a deed of trust
to X covering A’s one-half interest in property; A acquires the remaining one-half
interest; A gives a subsequent deed of trust interest in the property to Y, including
the newly acquired interest; A defaults on the first deed of trust; does X get the
entire property with Y’s interest cut off? Would this be the result? Do you want this
to be the result? 1am not sure about the result in this case. Perhaps the person who
prepared the draft material that accompanied your work order request could answer

this question.
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If I may be of further assistance, please advise.

TLB:mi:pl
91-227.mali

Enclosure
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MEMORANDUM
SHAWN J. HOLLIDAY
BRYAN S. MERRELL
SHARON L. YOUNG
OF COUNSEL
MITCHELL D. GRAVO, P. C.
TO Representative Da’ "' “* ' Istien
FROM Mitchell D. Gravo
RE Alaska Land Title Association Legislation
DATE January 27, 1992

Per our recent conversations, the following is recommended text for
a memo to committee members regarding the land title legislation the
committee will sponsor as committee legislation.

Enclosed i1s a copy of legislation and i1ts section by section analysis
that the Alaska Land Title Association has requested be introduced
for consideration this session.

The legislation iIs a comprehensive rewrite of the current statutes
concerning land title issues. The ™"Purpose”™ section describes the
bill as "comprehensive legislation to establish the procedure by
which a power of sale affecting real property iIn Alaska shall be
exercised.”

The Alaska Land Title Association recognizes that i1t will be
difficult to pass legislation with such a major scope during the
second session of this Legislature. However, 1t does want to have
the legislation introduced so that i1t can begin the process of
educating the legislature and the administration on the 1issues
contained i1n the legislation.

The Ilegislation is supported by the Alaska State Realtors Associa-
tion, the Alaska State Homebuilders Association, and the Alaska
Mortgage Bankers Association. Resolutions of support from those
organizations will be forthcoming once the Ilegislation has been
introduced.
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TO: Representative David Fink&lIstien

FROM Mitchell D. Gravo. | ]' I

RE: Alaska Land Title Association Legislation

DATE: January 27, 1992

Per our recent conversations, the following is recommended text for
a memo to committee members regarding the land title legislation the
committee will sponsor as committee legislation.

Enclosed is a copy of legislation and its section by section analysis
that the Alaska Land Title Association has requested be introduced
for consideration this session.

The legislation is a comprehensive rewrite of the current statutes
concerning land title 1issues. The ™"Purpose™ section describes the
bill as "comprehensive legislation to establish the procedure by
which a power of sale affecting real property in Alaska shall be
exercised."

The Alaska Land Title Association recognizes that it will be
difficult to pass legislation with such a major scope during the
second session of this Legislature. However, it does want to have
the legislation introduced so that it can begin the process of
educating the legislature and the administration on the issues
contained in the legislation.

The legislation is supported by the Alaska State Realtors Associa—
tion, the Alaska State Homebuilders Association, and the Alaska
Mortgage Bankers Association. Resolutions of support from those
organizations will be forthcoming once the legislation has been
introduced.
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SHAWN J. HOLLIDAY
CRYAN S. MERRELL
SHARON L. YOUNG
OF COUNSEL
MITCHELL D. GRAVO. P.C.
TO Representative DA ‘'’ ‘ lIstien
AROM Mitchell D. Gravo
RE Alaska Land Title Association Legislation
DATE January 27, 1992

Per our recent conversations, the following is recommended text for
a memo to committee members regarding the land title legislation the
committee will sponsor as committee legislation.

Enclosed is a copy of legislation and its section by section analysis
that the Alaska Land Title Association has requested be introduced
for consideration this session.

The legislation is a comprehensive vrewrite of the current statutes
concerning land title issues. The "Purpose" section describes the
bill as "comprehensive legislation to establish the procedure by
which a power of sale affecting real property in Alaska shall be
exercised.”

The Alaska Land Title Association recognizes that 11t will be
difficult to pass legislation with such a major scope during the
second session of this Legislature. However, it does want to have
the legislation introduced so that it can begin the process of
educating the [legislature and the administration on the 1issues

contained in the legislation.

The legislation is supported by the Alaska State Realtors Associa—
tion, the Alaska State Homebuilders Association, and the Alaska
Mortgage Bankers Association. Resolutions of support from those
organizations will be forthcoming once the legislation has been
introduced.
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CLIFFORD J.GROH.SR. CROH EGGER5 8 PRICE
KENNETH P. EGGERS.P. C.
WICHAEL W. PRICE 2550 DENALI STREET, 1713 FLOOR TELEPHONE
LANGE E.G1DGUND ANCHORACE. ALASKA 99503-2796 (207)272-0474
RODERT T. PRICE
DENNIS 6 FENERTY
DAVID A.DEVINE, P.C.
RICK L.OWEN
SHAWN J. HOLLIDAY
BRYAN S. MERRELL
SHARON L. YOUNG
0F COUNSEL
MITCHELL D. GRAVO, P.C.
TO
FROM
RE:
DATE January 27, 1992

Per our recent conversations, the following is recommended text for
a memo to committee members regarding the land title legislation the
committee will sponsor as committee legislation.

Enclosed is a copy of legislatior and its section by section analysis
that the Alaska Land Title Association has requested be introduced
for consideration this session.

The legislation is a comprehensive rewrite of the current statutes
concerning land title issues. The "Purpose" section describes the
bill as "comprehensive legislation to establish the procedure by
which a power of sale affecting real property in Alaska shall be
exercised.”

The Alaska Land Title Association vrecognizes that it will be
difficult to pass legislation with such a major scope during the
second session of this Legislature. However, it does want to have
the Jlegislation 1introduced so that it can begin the process of
educating the legislature and the administration on the issues
contained in the legislation.

The legislation 1is supported by the Alaska State Realtors Associa—
tion, the Alaska State Homebuilders Associatiou, and the Alaska
Mortgage Bankers Association. Resolutions of support from those
organizations will be forthcoming once the legislation has been
introduced.






USE COMMITTEE REPO* ,,

Date Referred: February 18. 1992 FURTHER REFERRALS: Finance
Date of Committee Action: a/aS

*Hie LABOR AND COMMERCE Committee considered: HB_489
HOUSE BILL NO. 489 BOILER. PRESSURE VESSEL & ELEVATOR SAFETY

“An Act relating to the safety requirements for boilers, untired pressure vessels, and elevators; and providing
for an effective date."

RECOMMENDATIONS: | ) the same title
be replaced with I lanew titls

[ lhave attached amendmentsts)

[ ]do pass

[ ) do not pass
[ 1no recommendations
[ ]individual recommcndauons

| laddidonal referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ([n APPROVES PREVIOUS:

[ ] fiscal impact [ ] fiscal note(s)

f-~fzero fiscal note | 1zero fiscal notc(s)
SIGNING DO PASS OTHER RECOMMENDATIONS

SIGNATURE



FISCAL NOTE

STATE OF ALASKA BILL NO : HB 489
1992 LEGISLATIVE SESSION

Revision Date: Department Affected:  Labor

Title: "An Act relating to the safety BRU: Labor Standards & Safety

requirements for boilers, unflred pressure vessels,. Component:

Sponsor: House Labor & Commerce Mechanical Inspection

Requestor:  House Labor & Commerce COMPONENT SERIAL NO. -3JLS
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND&STRUCTURES

GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANAL #SIS: (Attach a separate page if necessary)

Prepared by: Phone: 264-2452
Division: Labor Standafrfa & Safety Date: 2120792

Approved by Commissio

Agency: Departme’ Date: 2/20/92

Distribution (by preparer): Legislative Finance. Legislative Sponsor. Requestor. OMB, & Impacted Agency(ies).
Rev 10/7/91 Paae 1 of 1



BILL NO: House Bill No. 489 DATE: February 21, 1992

TITLE:

P

"An Act relating to the safety CONTACT: Arbe Williams

requirements for boilers, unfired 465-2.700
pressure vessels, and elevators;

and providing for an effective

date."

House Bill No. 489, "An Act relating to the safety requirements for boilers, unfired
pressure vessels, and elevators; and providing for an effective date." enables better
management of inspection schedules for boilers and unfired pressure vessels and
implements the most current set of nationally adopted standards for boilers and
pressure vessels and for elevators and escalators.

The b;ll amends the law to require that the Department of Labor is notified of the
installation ofa boiler or unfired pressure vessel and repeals the requirement that the
State inspectboilers and unfired pressure vessels during installation. Currently, there
Is no assurance that the Department is informed ofthe installation. In addition, there
IS a current backlog of approximately 5,000 inspections. These amendments would
insure that the Department of Labor is provided with information concerning the
installation of boilers or unfired pressure vessels and allow the Department to

schedule inspections more efficiently.

House Bill No. 489 also amends AS 18.60.315 to adopt the most current edition of the
manual that sets the inspection standard for the State for boiler and pressure vessels
and amends AS 18.60.800(a) to adopt the most current edition of the safety code for
elevators and escalators. The amendment excludes a new section of the code which
provides for the inspection of elevators on offshore drilling rigs and on ships; these
Inspections are within the jurisdiction of the U.S. Coast Guard.

The bill also removes some specific inspection certificate posting requirements in order
to address practical problems that arise in attempting to meet those requirements for
a certificate that covers more than one boiler or pressure vessel.

The Department of Labor supports this legislation.

0SITTION PAPER/Department of Labor



House Bill No. 489, "An Act relating to the safety requirements for boilers,
unfired pressure vessels, and elevators; and providing for an effective date." enables
better management of inspection schedules for boilers and unfired pressure vessels
and implements the most current set of nationally adopted standards for boilers and
pressure vessels and for elevators and escalators.

The bill amends the law to require that the Department of Labor is notified of
the installation of a boiler or unfired pressure vessel and repeals the requirement that
the State inspect boilers and unfired pressure vessels during installation. Currently,
there is no assurance that the Department is informed of the installation. In
addition, there is a current backlog of approximately 5,000 inspections. These
amendments would insure that the Department of Labor is provided with information
concerning the installation of boilers or unfired pressure vessels and allow the
Department to schedule inspections more efficiently.

House Bill No. 489 also amends AS 18.60.315 to adopt the most current edition
of the manual that sets the inspection standard for the State for boiler and pressure
vessels and amends AS 18.60.800(a) to adept the most current edition of the safety
code for elevators and escalators. The amendment excludes a new section of the code
which provides for the inspection of elevators on offshore drilling rigs and on ships;
these inspections are within the jurisdiction of the U.S. Coast Guard.

The bill also removes some specific inspection certificate posting requirements
in order to address practical problems that arise in attempting to meet those
requirements for a certificate that covers more than one boiler or pressure vessel.



House Bill No. 489, "An Act relating to the safety requirements for boilers,
unfired pressure vessels, and elevators; and providing for an effective date." enables
better management of inspection schedules for boilers and unfired pressure vessels
and implements the most current set of nationally adopted standards for boilers and
pressure vessels and for elevators and escalators.

The bill also removes some specific inspection certificate posting requirements
in order to address practical problems that arise in attempting to meet those
requirements for a certificate that covers more than one boiler or pressure vessel.
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CP Crp WALTER J. HICKEL, GOVERNOR

DEPARTMEIVT OF LAIJOR PO. BOX 21149
JUNEAU, ALASKA 99802-1149

PHONE: (907) 468-2700

OFFICE OF THE COMMISSIONER
FAX: (907) 465-2784

February 21, 1992

The Honorable David Finkelstein, Chair
Labor and Commerce Committee
Alaska State House of Representatives
P.0. Box V

Juneau, AK 99811

Dear Representative Finkelstein:

The Department of Labor supports House Bill No. 489, "An Act relating to the safety
requirements for boilers, unfired pressure vessels, and elevators; and providing for an
effective date.”. This bill enables better management of inspection schedules for boilers
and unfired pressure vessels and implements the most current set of nationally adopted
standards for boilers and pressure vessels and for elevators and escalators.

Section 1 adds the requirement that the Department of Labor is notified of the
installation of a boiler or unfired pressure vessel. Currently, the law requires inspection
of each boiler and unfired pressure vessel during installation. However, there is no
assurance that the Department is informed of the installation. In addition, there is a
current backlog of approximately 5,000 inspections. This amendment would insure that
the Department of Labor is provided with information concerning the installation of
boilers or unfired pressure vessels and allow the Department to schedule inspections

more efficiently.

Section 2 amends AS 18.60.315 to adopt the most current edition of the manual that sets
the inspection standard for the State for boiler and pressure vessels.

Section 3 removes some specific inspection certificate posting requirements in order to
address practical problems that arise in attempting to meet those requirements for a
certificate that covers more than one boiler or pressure vessel.

Section 4 amends AS 18.60.800(a) to adopt the most current edition of the safety code for
elevators and escalators. The amendment excludes a new section of the code which
provides for the inspection of elevators on offshore drilling rigs and on ships; these
inspections are within the jurisdiction of the U.S. Coast Guard.

Section 5 repeals the requirement that the State inspect boilers and unfired pressure
vessels during installation. The current requirement is impractical because the
Department ofLabor has no requirement for notification ofan installation. By repealing



Honorable David Finkelstein February 21, 1992
Page 2

this section and enacting Section 1, new installations can be tracked and inspections
scheduled in an efficient manner.

Section 6 provides for an effective date of July 1, 1992.

Randy Carr, Acting Director ofthe Department 3Division ofLabor Standards and Safety,
will attend the hearing on House Bill 489 to express the Department 3 support of the bill
and to respond to questions the committee may have. Thank you foryour interest in this

legislation

Sincerely,

ohn A. Abshi :e
cting Commissioner

JAA:Kkh



WALTERJ. HOEL, GCOVERNR

\zs

DEI'AIITMEIVT OF LAKOIt P.O. BOX 21149
JUNEAU, ALASKA 99802-1149

OFFICE OF THE COMMISSIONER | PHONE: (907) 465-2700

FAX: (907) 465-2784
January 21, 1992

The Honorable David Finkelstein

Chair, House Labor & Commerce Committee
Alaska House of Representatives

P.O. Box V

Juneau, AK 99811

Dear Representative Finkelstein:

Enclosed is draft legislation relating to mechanical safety
requirements for boiler and wunfired pressure wvessels, and
elevators. We are hoping that the House Labor and Commerce
Committee would consider introducing the legislation this session.

The legislation would adopt the 1991 edition of the inspection
standards manual for boilers and ressure vessels and the most
current (1990) elevator safety standards. Two other changes would
be made to the <current statutes which would allow for more

efficient inspections.
The legislation would delete the current requirement that boilers
and pressure vessels be inspected during installation,

substituting the requirement that the Department be contacted when
a boiler or pressure vessel is installed. This ehange w-eld

the state.
The legislation would also provide for a new category of special
inspectors to be commissioned by the Department. This charge

would assist in reducing the Department's inspection backloo and
provide for more timely inspections.

The Department does rot anticipate a fiscal impact from this
leaislation.

Thank you for consideration or our request.

Sincerely,

in A. Abshire
Acting Commissione

Enclosure

0LO9LH
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The Honorable Randy Phillips 2. 2
State Capitol '
Juneau, Alaska 99801-1182

Dear Mr. Phillips:

This letter is to express a qualified personal opinion regarding proposed
changes to AS 18.60.240(Governors), regarding the issuance cf special
inspectors commissions by the Department of Labor. This proposal is poorly
motivated and poorly planned, for the following reasons:

1 AS 18.60.315, just adopted in 1990. (NB-23 contains inspector
guidelines for Owner-User Inspectors and Insurance Inspectors)

2. Statutes AS 18.60.250. AS 18.60.260, and AS 18.60.300 were not
amended to reflect the changes.

3. The Chief Inspector's statement, to an ad hoc committee from the Alaska
Boiler Inspectors Association that met with him to address this topic, that this
amendment was intended to comply with the Governors desire to place
government functions in the private sector is without merit. Please note that the
insurance companies and owner-user companies that are called out in AS
18.60.240 ARE private sector, and in fact do approximately half of the
inspections currently performed in the state.

This amendment would allow the issuance of STATE commissions to
unsupervised individuals working for unsupervised cumpanies. AS 18.60.240
already provides for companies that operate vessels to obtain commissions for
their inspectors. That idea is fraught with public and worker safety hazards,
because the Department cannot provide the oversight necessary for such
programs, but the provisions exist. The Chief Inspector has courted this
dangerous concept in the past.(Golden Valley Electric and Sitka Fulp Mill)

I urge caution and review of this legislation before any action. Question the
motives of the individuals involved with this package, and question where it
benefits the public. tdoes not!!!! i will benefit only a few select companies
and provide a "meat market" of dubiously qualified individua's performing state
certification inspections, and create additional confusion as to the scope of the
"special” commission. It would further burden the staff o« Mechanical Inspection
when they must handle the reports of poorly trained or oriented inspectors.
There is also the liability to the State for these uncontrolled "special”
inspectors.

This amendment carries a strong scent of Special Interest Legislation.

Sincerelv.



SS SB 247 - Plumbing and Boiler Standards

Currently the 1979 Edition of the Uniform Plumbing Code is the
minimum plumbing code for the State of Alaska; while many
municipalities have adopted more recent editions of the Code. The
resulting conflict which now exists among state and local building
code officials will be resolved with the passage of SS SB 247.

In addition to the adoption of the 1991 Edition of the Uniform
Plumbing Code as the plumbing standard of the state, this
legislation upgrades the boiler code to allow automatic utility hot
water~hHaters~to~be used for combined”™potable water and space
'heating! The safet™T specification established by the Department of
Labor that must be met are outlined in SS SB 247.

SS SB 257 has the support of the Department of Labor, Alaska
Municipal League, City and Borough of Juneau, International
Conference of Building Officials, and Plumbers and Steamfitters

Union.

ADDITIONAL INFORMATION

1. Evidently when the State of Alaska adopted the State of
Oregon's boiler code, the technology to allow automatic utility hot
water heaters to be usecTfdf~"oth~potable wateFand space had not
advanced for resTdentiaPuse and tneretore the boiier code was not
changed to allow for this Technology.

2. The significant changes in the 1991 Code as compared to the
1979 Code are as follows: (According to Dwight Perkins)

The use of ABS plastic pipe will be expanded for drainage,
waste and vents. (Currently, itJs allowed only on residential
constructions not more than two stories in height.)



The use of ABS and PVC will be allowed for any type of
occupancy up to three floors above grade.

The use of CPVC water piping wiil be allowed for hot and cold
water distribution inside a building.

SPECIAL NOTE: Polybutylene (PB) pipe was removed from
the code as an approved material for use in potable water
distribution systems inside or outside a building because
of NUMEROUS reports of system failures. (It was originally
authorized 1in the 1988 code, but it is not in the 1991

code.)



