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BIL L  NO: House Bill No. 461 DATE: February 26, 1992

T IT L E : "An Act permitting the employment
of certain minors in the enter­
tain Ticnt industry; and providing 
for effective date."

C O N T A C T : Arbe Williams 
465-2700

House Bill No. 461 amends AS 23.10.335 to allow minor children under the age of 14 to be employed as performers in the entertainment industry pursuant to regulations 
developed by the Department.
The Department of Labor supports this legislation in order to correct the current circumstances faced by the entertainment industry in Alaska. At present, there is no 
flexibility in the law to allow the employment of children under 14 as performers.
This legislation is not expected to require additional program support.

d M M .mmissioner 
partment of Labor

P O S I T I O N  P A J P E R / D e p a r t m e n t  o f  L a b o r
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Alaska State Legislature
H O U S E  O F  R E P R E S E N T A T I V E S

Kevin "Pat” Parnell

4 6 5 - 2 6 4 7

State Cap ito l 
Juneau , A K  99801 -1182

Room 128

L I S T  OF MATERIALS FOR H B 461

1 .  S p o n s o r  s t a t e m e n t .

2 .  S e c t i o n a l  A n a l y s i s .

3 .  F i s c a l  N o t e ,  w i t h  P o s i t i o n  P a p e r ,  f r o m  t h e  D e p a r t m e n t  o f  
L a b o r .

4 .  N e w s  a r t i c l e .

5 .  S u p p o r t  L e t t e r s .

a .  C a r o l  C a r l s o n ,  O w n e r  o f  C a r l s o n ' s  C o .  o f  M o d e l s  
& T a l e n t .

b .  R o g e r  M i l l e r ,  P r e s i d e n t  o f  A l a s k a  C h a p t e r  o f  
A s s o c i a t i o n  o f  I n d e p e n d e n t  C o m m e r i c a l  P r o d u c e r s .

c .  B e n  & T a m a r a  K r z y k o w s k i ,  P a r e n t s  o f  M i n d y ,  c h i l d  
n o t  a l l o w e d  t o  w o r k  i n  " R e s c u e  9 1 1 "  t e l e v i s i o n  
s e r i e s .

6 . C h i l d  l a b o r  l a w s  f r o m  t h e  S t a t e  o f  C a l i f o r n i a ,  D e p a r t m e n t  
o f  C o m m e r c e .

7 .  L i s t  o f  f i l m  p r o d u c t i o n  p r o j e c t s  i n  A l a s k a ,  w i t h  
e x p e n d i t u r e s  a n d  l o c a l  h i r e  c o s t s .

Committees: Judiciary, Labor & Commerce, Military & Vete ans Affairs
Finance Subcommittee, Administration



O ffic ia l Business

Alaska State Legislature
H O U S E  O F  R E P R E S E N T A T I V E S

%

Kevin "Pat" Parnell

4 6 5 -2 6 4 7
SPONSOR STATEMENT FOR HOUSE B I L L  4 6 1

State C ap ito l 
Juneau , A K  99801 -1182

Room 128

H o u s e  B i l l  4 6 1  w o u l d  a l l o w  c h i l d r e n  u n d e r  t h e  a g e  o f  1 4  t o  
w o r k  a s  a c t o r s  i n  f i l m  p r o j e c t s  b e i n g  p r o d u c e d  i n  A l a s k a .  U n d e r  
t h e  c u r r e n t  l a w ,  t h e s e  c h i l d r e n  u n l e s s  t h e y  a r e  e m p l o y e d  i n  
d o m e s t i c  e m p l o y m e n t ;  n e w s p a p e r  d e l i v e r y  o r  s a l e s ;  o r  i n  c a n n e r i e s  
i n  w a r e h o u s e  w o r k  c a s i n g  c a n s .

T h i s  w a s  b r o u g h t  t o  my a t t e n t i o n  b y  a  c o n s t i t u e n t  a n d  t h e n  b y  
t h e  S t a t e  o f  A l a s k a  D i v i s i o n  o f  T o u r i s m .  T h e y  c i t e d  t h e  e x a m p l e  
o f  a  y o u n g  f o u r - y e a r - o l d  g i r l  w h o  w a s  o f f e r e d  a  r o l e  i n  t h e  
CBS t e l e v i s i o n  s e r i e s  " R e s c u e  9 1 1 . "  S h e  w a s  a l l  s e t  t o  d o  t h e  r o l e  
w h e n  t h e  S t a t e  o f  A l a s k a  D e p a r t m e n t  o f  L a b o r  i n f o r m e d  h e r  p a r e n t s  
t h a t  s h e  c o u l d  n o t  d o  t h e  w o r k  b e c a u s e  o f  e x i s t i n g  l a w s .

T h e  c u r r e n t  s t a t u t e  w a s  t h e  l a w  b o r r o w e d  f r o m  t h e  f e d e r a l  
c h i l d  l a b o r  l a w s  t h a t  f i r s t  c a m e  i n t o  e f f e c t  i n  t h i s  c o u n t r y .  I t  
w a s  i n s t i t u t e d  a s  t e r r i t o r i a l  l a w ,  a n d  t h e n  r e a l i z e d  i n  t h e  
s t a t u t e s  i n  1 9 4 9 .

HB 4 6 1  w i l l  a l l o w  f o r  t h e  D e p a r t m e n t  o f  L a b o r  t o  e n a b l e  c h i l d  
a c t o r s  t o  p e r f o r m  i n  a  s a f e  s e t t i n g  i n  A l a s k a ,  a n d  t h a t  d e p a r t m e n t  
h a s  g i v e n  f u l l  s u p p o r t  t o  t h i s  b i l l ,  a n d  h a s  i s s u e d  a  z e r o  f i s c a l  
n o t e  c o n c e r n i n g  i t .

W i t h  f i l m  p r o j e c t s  i n  A l a s k a  h a v i n g  o v e r  $9  m i l l i o n  d o l l a r s  
i n  e x p e n d i t u r e s  d u r i n g  t h e  y e a r s  o f  1 9 9 0 - 9 1 ,  t h i s  l e g i s l a t i o n  w i l l  
e n s u r e  t h a t  n o t h i n g  h i n d e r s  t h o s e  s e e k i n g  t o  c a p t u r e  t h e  g r e a t n e s s  
o f  A l a s k a  a n d  i t s  c i t i z e n s  o n  f i l m ,  i n c l u d i n g  o f f e r i n g  t h e  c h a n c e s  
o f  a  l i f e t i m e  t o  o u r  y o u n g  c h i l d r e n .

I  w o u l d  a p p r e c i a t e  y o u r  s u p p o r t  i n  p a s s i n g  t h i s  l e g i s l a t i o n  
o u t  o f  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .

Committees: Judiciary, Labor & Commerce, Military & Veterans Allairs
Finance Subcommittee. Abmmistraticn



Alaska State Legislature
H O U S E  O F  R E P R E S E N T A T IV E S  

K e v in  " P a t "  P a r n e l l
Room 128

O ffic ia l B u s in e ss State C apito l 
Juneau . A K  99801-1182

4 6 5 - 2 6 4 7

SECTIONAL ANALYSIS FOR HOUSE B I L L  4 6 1

S e c t i o n  1 a m e n d s  AS 2 3 . 1 0 . 3 3 5  b y  a d d i n g  t h e  l i n e  ( 3 )  

e m p l o y m e n t  a s  a  p e r f o r m e r  i n  t h e  e n t e r t a i n m e n t  i n d u s t r y .  T h i s  

w o u l d  g i v e  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  t h e  a u t h o r i t y ,  u n d e r  

AS 2 3 . 1 0 . 3 6 0  (REGULATIONS FOR MINIMUM STANDARDS AND WORK 

O P P O R T U N I T I E S ) , t o  e s t a b l i s h  g u i d e l i n e s  f o r  s a f e t y ,  w o r k i n g  

c o n d i t i o n s ,  k i n d s  o f  w o r k  a l l o w e d  i n  t h a t  f i e l d  o f  e m p l o y m e n t ,  

m a x i m u m  h o u r s  o r  w o r k ,  m i n i m u m  p a y ,  e t c .

Committees: Judiciary. Labor & Commerce. Military & Veterans Affairs
Finance Subcommittee, Administration
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ALASKA
(ofi»aie ol Noniwaii) 
880 t T Streot - Suite 304 
Ancw oga AK W80I 
l«07j 358-0188 
FA/ ($07)276-0388

February 14, 1992

Representative Pat Parnell 
Room 128, Capitol 
P.O. Box V 
Juneau, AK 99811

Dear Representative Parnell:

I am w riting in support of the amendment to the existing House Bill, 
perm itting the employment of certain minors in the entertainm ent 
industry.

As an elected officer to the Association of Independent Commercial 
Producers (A1CP), Alaska chapter, it  has come to my attention the need to 
address an important segment of film making in A laska. . .  child labor. 
Often tim es the opportunity arises to focus on minor children as principals 
or extra 's in commercial, documentary and feature film making in Alaska.

With a lack of labor guidelines addressing th is segment of film 
entertainm ent, producers in Alaska and their counterparts from the Lower 
48 s ta te s  and abroad are met w ith an archaic labor interpetation which 
clearly does not address Alaska's new and growing industry.

This brings me to the second point of w riting th is  particular letter. When 
the tim e comes to rew rite  or revise quidelines in regard to minor children, 
AlCP-Alaska would appreciate being included in the process in an advisory 
capacity. We feel our involvement wiF ensure a strong partnership with 
the S tate  of Alaska and allow a solid foundation for future growth.

vy  ccgfed
HP* TOM (o i l ■ 10S AXGlUS-iW.il ■ CHCAGO M c w i l • SIATTU N<y lV .*ti. JAN I SAX COCO • M IM S  Socty Moonlom • ATVANIA . OAUAJ S ou lV r.U  • MIAMI Sow 16.011



I look forward to future correspondence and dh :ussion concerning all 
aspects of film making in Alaska.

Sincerely,
AlCP-Alaska

Roger rim er 
President

RM/kc

cc: John Abshire 
Dennis Geary



F e b r u a r y  4 ,  1 9 9 2 Carbon's Co, of Kodak 
ft Talent 
P.O. Box 140068 
Anchorage, Alaska 008844068

M s. M a r y  P i g n a l b e r i  
S t a t e  o f  A l a s k a  F i l m  O f f i c e  
3 6 0 1  C S t r e e t ,  S u i t e  7 0 0  
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

D e a r  M a r y ,

As y o u  k n o w ,  f o r  t h e  p a s t  t h r e e  y e a r s  I  h a v e  o w n e d  a n d  
o p e r a t e d  a  m o d e l  a n d  t a l e n t  a g e n c y  i n  A n c h o r a g e .  I  r e p r e s e n t  
a p p r o x i m a t e l y  s e v e n t y - f i v e  i n d e p e n d e n t  c o n t r a c t o r s  w ho  h a v e  d o n e  
l o c a l  a n d  n a t i o n a l  c o m m e r c i a l s ,  f i l m  p r o j e c t s  a s  w e l l  a s  s p e c i a l  
e v e n t s  a n d  m o d e l i n g  f o r  s h o w s  a n d  p r i n t .

L a s t  w e e k  I  w a s  a s k e d  t o  s u p p l y  a  m a k e - u p  a r t i s t  a  y o u n g
a c t o r  f o r  a  R e s c u e  9 1 1  p r o j e c t  t h a t  w a s  t o  b e  f i l m e d  i n  N o r t h  P o l e .  
R e s c u e  n e e d e d  a  f o u r  y e a r  o l d  g i r l  who w o u l d  b e  r e q u i r e d  t o  g e t  i n  
a  d o g s l e d  a n d  b e  p u l l e d  b y  a  c o u p l e  o f  d o g s ,  a s  w e l l  a s  b e i n g  i n  
t h e  c o l d  f o r  a  s h o r t  p e r i o d  o f  t i m e  a s  i f  s h e  w e r e  l o s t .

W h i l e  a c t i n g  e x p e r i e n c e  w a s  n o t  a  b i g  p r i o r i t y ,  t h e r e  w a s  a  
h e i g h t  r e q u i r e m e n t  a n d  s h e  o b v i o u s l y  n e e d e d  t o  b e  u p  f o r  a  
c h a l l e n g e  o r  t w o .  I n s t e a d  o f  f l y i n g  o n e  o f  my a c t o r s  t o  F a i r b a n k s ,  
I  i n i t i a t e d  a  c a s t i n g  c a l l  i n  F a i r b a n k s .  A y o u n g  g i r l  w a s  s e l e c t e d  
f r o m  a  g r o u p  o f  g i r l s  a n d  f i l m i n g  w a s  t o  s t a r t  o n  F e b r u a r y  1 ,  1 9 9 2 .

On F r i d a y ,  J a n u a r y  3 1 ,  I  r e c e i v e d  a  c a l l  f r o m  R e s c u e  9 1 1  
s a y i n g  t h a t  M o n t e  J o r d a n ,  R e g i o n a l  S u p e r v i s o r  o f  t h e  D e p a r t m e n t  o f  
L a b o r  h a d  c o n t a c t e d  t h e m  s a v i n g  t h a t  t h i s  l i t t l e  g i r l  w a s  n o t  
a l l o w e d  t o  w o r k  u n d e r  t h e  l a b o r  l a w s  o f  A l a s k a .  T h i s  l a w  i n  e f f e c t  
s a y s  n o  o n e  u n d e r  t h e  a g e  o f  f o u r t e e n  m ay  w o r k ,  u n l e s s  t h e y  a r e  a n  
i n d e p e n d e n t  c o n t r a c t o r .

I f  t h i s  c h i l d  h a d  b e e n  a l l o w e d  t o  w o r k ,  t h e  p r o j e c t  c o u l d  h a v e  
b e e n  s h u t  d o w n  a n d  t h e  D e p a r t m e n t  o f  L a b o r  c o u l d  h a v e  c o m e  a f t e r  my 
a g e n c y .

T h e  p e o p l e  a t  R e s c u e  9 1 1  w e r e  r e a d y  t o  f l y  a  c h i l d  f r o m  
C a l i f o r n i a  w i t h  h e r  p a r e n t  t o  d o  t h e  s h o o t  i f  t h a t  w a s  w h a t  w o u l d  
w o r k  u n d e r  A l a s k a  L a w .  I n s t e a d  a f t e r  s e v e r a l  m o r e  c o n v e r s a t i o n s  
w i t h  t h e  D e p a r t m e n t  o f  L a b o r ,  I  c o n v i n c e d  t h e m  t h a t  I  h a d  a  l i t t l e  
g i r l  who  w o u l d  q u a l i f y .

As a  r e s u l t  I ,  a l o n g  w i t h  a  y o u n g  t a l e n t  t h a t  I  r e p r e s e n t  i n  
A n c h o r a g e ,  f l e w  t o  F a i r b a n k s  o n  F r i d a y  e v e n i n g ,  s h e  w o r k e d  t w o  d a y s  
a n d  we f l e w  b a c k  S u n d a y  n i g h t .  T h e  r e a s o n  t h i s  c h i l d  w a s  a l l o w e d  
t o  d o  t h e  w o r k  w a s  b e c a u s e  s h e  i s  a n  e s t a b l i s h e d  i n d e p e n d e n t  
c o n t r a c t o r  ( a s  I  u n d e r s t a n d  t h e  l a w ) .  S h e  h a s  h a d  t r a i n i n g ,  d o n e  
c o m m e r c i a l s ,  h a s  b e e n  l i s t e d  w i t h  my a g e n c y  f o r  s i x  m o n t h s  a n d  h a s  
h e r  c o m p o s i t e  c a r d s .
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I n  t h e  m e a n t i m e ,  we h a d  a  v e r y  d i s a p p o i n t e d  c h i l d  i n  F a i r b a n k s  
wh o  w a s  t o l d  s h e  w o u l d  g e t  t o  b e  p a r t  o f  a n  e x c i t i n g  p r o j e c t  a n d  
t h e n  t o l d  s h e  c o u l d  n o t .

M a r y ,  we a r e  l i v i n g  i n  e x c i t i n g  t i m e s  i n  A l a s k a  a s  f a r  a s  t h e
p o t e n t i a l  o f  n a t i o n a l  p r o j e c t s  c o m i n g  i n t o  o u r  s t a t e .  O v e r  t h e
p a s t  y e a r  my a g e n c y  a l o n e  h a s  b e e n  p a r t  o f  t w o  n a t i o n a l  T o y o t a
c o m m e r c i a l s ,  t h r e e  R e s c u e  9 1 1  p r o j e c t s ,  o n e  CBS p r o j e c t  c a l l e d  R e a l  
L i f e  H e r o s  a n d  a  f e a t u r e  f i l m  w i t h  a  K o r e a n  c o m p a n y .  W i t h o u t  t h e s e  
a b o v e  m e n t i o n e d  p r o j e c t s  my b u s i n e s s  w o u l d  h a v e  b e e n  l u c k y  t o  b r e a k  
e v e n .  As i t  i s ,  we h a v e  m a n a g e d  t o  m a k e  a  l i t t l e  m o n e y ,  p u t  a  f e w  
p e o p l e  t o  w o r k  a n d  b e e n  e n c o u r a g e d  t o  k e e p  w o r k i n g  a t  b u i l d i n g  my 
b u s i n e s s .

I  k n o w  how m uc h  w o r k  y o u  h a v e  d o n e  t o  p r o m o t e  A l a s k a  a s  a  f i l m  
a n d  c o m m e r c i a l  l o c a t i o n  a n d  how m u c h  m o n e y  t h e  S t a t e  h a s  e x p e n d e d  
i n  t h i s  e f f o r t .  To h a v e  a l l  o f  t h i s  e f f o r t  u n d e r m i n e d  b y  a  l a w  
w h i c h  p r e v e n t s  c h i l d r e n s  e m p l o y m e n t  s e e m s  a  t r a v e s t y .  T h i s  m u s t  b e  
c o r r e c t e d .

I  am c o n v i n c e d ,  we a r e  e i t h e r  i n  t h e  g a m e  o r  we a r e  n o t .  I f  
f i l m  c o m p a n i e s  e x p r e s s  a  d e s i r e  t o  c o m e  u p  h e r e ,  i t  i s  u p  t o  u s  a s  
a  s t a t e  a n d  a n  i n d u s t r y  t o  m a k e  t h a t  h a p p e n .  I f  we c a n ’ t ,  t h e n  
t h e y  w i l l  g o  s o m e w h e r e  e l s e .

When I  w a s  o n  l o c a t i o n ,  I  w a s  t o l d  b y  a  m e m b e r  o f  t h e  c r e w  
t h a t  t h i s  w o u l d  b e  t h e  l a s t  p r o j e c t  R e s c u e  9 1 1  w o u l d  s h o o t  i n  
A l a s k a  u n t i l  we g o t  o u r  l a b o r  l a w s  s t r a i g h t e n e d  o u t .  I  b e l i e v e  
t h i s  i s  a  g r e a t  l o s s .  R e s c u e  h a s  d o n e  f o u r  p r o j e c t s  i n  t h e  p a s t  
y e a r .  O n e  i n  V a l d e z ,  o n e  i n  A n c h o r a g e  a n d  t w o  i n  N o r t h  P o l e .

E a c h  t i m e  t h e y  h a v e  b r o u g h t  a t  l e a s t  s i x  p e o p l e  u p ,  h i r e d  
s u p p o r t  p e o p l e  o n c e  t h e y  a r r i v e d ,  r e n t e d  e q u i p m e n t ,  a s  w e l l  a s  
r e n t a l  v e h i c l e s  a n d  i n  s o m e  c a s e s  r e n t e d  a r c t i c  g e a r ,  s t a y e d  i n  o u r  
h o t e l s ,  e a t e n  i n  o u r  r e s t a u r a n t s ,  h i r e d  c a t e r i n g  c o m p a n i e s  a n d  
t a k e n  h o m e  A l a s k a n  g i f t s  f o r  t h e i r  f a m i l i e s .  T h e  f i g u r e  t h a t  w a s  
q u o t e d  t o  me o n  l o c a t i o n  w a s  t h a t  e a c h  p e r s o n  t h a t  c o m e s  u p  m e a n s  
a b o u t  $ 2 0 0  a  d a y  t o  o u r  A l a s k a n  e c o n o m y .  Now t h i s  i s  j u s t  o n e  
c o m p a n y ,  CBS.

N a t i o n a l  c o m m e r c i a l  p r o j e c t s  c a n  i n v o l v e  m u c h  b i g g e r  b u d g e t s  
a n d  u s u a l l y  r e q u i r e  r e s i d e n t  s u p p o r t .

On a  l o c a l  l e v e l ,  we a r e  a l s o  g r e a t l y  i m p a c t e d .  I  am s u r e  y o u  
h a v e  n o t i c e d  t h a t  c h i l d r e n  a r e  o f t e n  u s e d  i n  c o m m e r c i a l s .  I  k n o w  
t h a t  t h e y  a r e  n o t  a l l  h i r e d  t h r o u g h  my a g e n c y  a n d  I  w o u l d  b e  
w i l l i n g  t o  b e t  t h a t  m a n y  d o  n o t  m e e t  t h e  i n d e p e n d e n t  c o n t r a c t o r  
r e q u i r e m e n t ,  I  b e l i e v e  m an y  p r o d u c t i o n  h o u s e s  a n d  a d v e r t i s i n g  
a g e n c i e s  a r e  i n  v i o l a t i o n  o f  t h e  l a w ,  a s  i t  i s  now  w r i t t e n .
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C h i l d r e n  n e e d  t o  b e  p r o t e c t e d  a n d  a s  a  m o t h e r  o f  t w o  c h i l d  
a c t o r s ,  n o  o n e  u n d e r s t a n d s  t h i s  b e t t e r  t h a n  I .  A t  t h e  s a m e  t i m e  
c h i l d r e n  d e s e r v e  t h e  o p p o r t u n i t y  t o  b e  a b l e  t o  w o r k  i n  a n  a r e a  t h a t  
g r e a t l y  i m p a c t s  t h e i r  l i v e s .  T h e y  a r e  i n u n d a t e d  w i t h  t e l e v i s i o n ,  
r a d i o  a n d  p r i n t  m e d i a .  M an y  o f  t h e m  a r e  c u r i o u s  a b o u t  t h e  p r o c e s s  
a n d  c a n  i n d e e d ,  a t  t i m e s ,  r e l a t e  a  s t o r y  o r  s e l l  a  p r o d u c t  m uch  
m o r e  e f f e c t i v e l y  t h a n  a n  a d u l t .  I n  o t h e r  s t a t e s  t h e y  a r e  g i v e n  
t h i s  o p p o r t u n i t y .  Why n o t  A l a s k a ?

M a r y ,  I  c a n  o n l y  r e s t a t e  t h a t  a s  a n  i n d u s t r y ,  we a r e  e i t h e r  i n  
t h e  g a m e  o r  we a r e n ’ t .  I t  e i t h e r  h a s  t o  i n c l u d e  a l l  a g e s  o r  n o n e .  
We n e e d  t o  g e t  t h e  b a l l  r o l l i n g  t o  c h a n g e  t h e  l a b o r  l a w s .  I  am 
w i l l i n g  t o  b e  a  v o i c e .  I  h o p e  t h e  f i l m  o f f i c e  w i l l  a l s o  d o  i t s  
p a r t  i n  a t  l e a s t  e d u c a t i n g  t h e  p o w e r s  t h a t  b e  t o  t h e  p r o b l e m s  t h a t  
f a c e  u s .  We a l l  n e e d  t o  b e  o n  t h e  s a m e  t e a m ,  s p e a k i n g  o n e  v o i c e .  
" S h o o t  A l a s k a "  s h o u l d  m e a n  n o t  o n l y  i t s  s c e n e r y  b u t  a l l  o f  i t s  
t a l e n t  a s  w e l l .

M o s t  S i n c e r e l y ,

C a r o l  C a r l s o n

c c :  M r .  P a t  P a r n e l l ,  S t a t e  R e p r e s e n t a t i v e
M r .  R o g e r  M i l l e r ,  P r e s i d e n t  -  AK. C h a p t e r ,  A IC P
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I  O H  U P I T r H O  T O  T E L L  Y O U  o r  M V F A M I L Y ' S  R E C E N T  E X P E R I E N C E  W I T H  O U R  S T A T E ' S  
C H I L D  L A B O R  L A W S  A N D  T H E  E N T E R T A I N M E N T  I N D U S T R Y .

MY 5  Y E A R  O L D  D A U G H T E R  M I N D Y  A T T E N D E D  A N  A U D I T I O N  F O R  A . P A R T  I N  A  " R E S C - .JE  91i*< 
T E L E V I S I O N  SEGM fc.- ’T .  t h e  S E G M E N T  W A S B E I N G  F I L M E D  I N  T H E  F A I R B A N K S  A R E A  A B O U T  A 
R E C E N T  L O C A L  I N C I D E N T .  ' T H E  D I R E C T O R  A N D  F I E L D  C O O R D I N A T O R  I N T E R V I E W E D  E A C H  
C H I L D  I N D I V I D U A L L Y  A S  P A R T  O F  T H E  A U D I T I O N  P R O C E S S ,  T H E  N E X T  D A Y  I  WAS
I N F O R M E D  B Y  A L . I C I A  A L E X A N D E R ,  T H E  F I E L D  C O O R D I N A T O R  T H A T  M I N D Y  H A D  § E E N
S E L E C W .  I  WAS T O L D  T H A T  H E R  S E L E C T I O N  H A D  B E E N  B A S E D  ON H E R  A B I L I T Y  T O  
F O R T R A Y  T H E  P A R T  A N D  F O L i  OW D I R E C T I O N .  I  E X P L A I N E D  T O  M I N D Y  A N D  T H E  R E S T  O F  MY 
F A M I L Y  W H A T S H E  W O U LD  B E  D O I N G ,  N E  W E R E  A L L  E X C I T E D  A B O U T  T H E  U P C O M I N G  P A R T .

A B O U r 1 1  A . M .  T H E  N E X T  D A Y  M S .  A L E X A N D E R  P H O N E D  U S ' A G A I N ,  T H I S  T I M E  T H E  N E U 9  
WAS N O !  S O  G O O D .  M S .  A L E X A N D E R  S A I D  S H E  H A D  B E E N  N O T I F I E D  B Y  T H E  S T A T E  D E F T ,
O F  L A B O R  T H A T  A C C O R D I N G  T O  O U R  L A W S  N O  C H I L D  U N D E R  T H E  A G E  O F  1 4  I S  A L L 0 U E 0  T O  
WORK I N  A L A S K A .  S I N C E  T H E  T « V .  C R E W  C O U L D  N O T ‘R I S K  B R E A K I N G  T H E  L A W  T H E Y  W O U LD  
N O T  P S  A B L E  T O  U S E  M Y D A U G H T E R .  U E  T H E N  C O N T A C T E D  T H E  D E P T .  O F  L A B O R  O U R S E L V E S  
A N D  U E R E  T O l .D  T H A T  M I N D Y  W O U LD  N O f  B E  A L L O W E D ' T O  DO  T H E  P A R T  W H E T H E R  S H E  W O R K ED  
u t r H  A T A L E N T  A G E N C Y ,  U N D E R  H E R  OWN B U S I N E S S  L I C E N S E ,  D R  A S  A  V O L U N T E E R .  WE 
A L S O  C A L L E D  S E V E R A L  S T A T E  O F F I C E S  A N D  P O L I T I C A L  O F F I C I A L S  B U T - C O U L D  N O T  F I N D  
AM Y E X E M P T I O N  F O R  M I N D Y  T O  D O  4 D A Y S  W O R K .

S I N C E  A C C O R D I N G  T O  T H E  LAW  M Y  D A U G H T E R  WA9 N O T  A B L E  T O  A C C E P T  T H E  P A R T ,  T H E
T . V .  C R E W  B R O U G H T  A N O T H E R  4 - 5  Y E A R  O L D  G I R L  I N T O  TOWN T O  T A K E  H £ R  P L A C E ; ’ - ’ T H I S  
A D D E D  T O  T H E  E X P E N S E  O F  M A K I N 0  T H E  F I L M  S E G M E N T .  I N  A D D I T I O N  T O  P A Y I N G ’ T H E ’ ' 
O T H E R  L I T T L E  G I R L  A  U A G E f  H E R  A N D  H E R  A G E N T S  A I R F A R E ,  H O T E L  R O O M ,  M E A L S  A N D
P O t t & l B L Y  T R A V E L  T I M E  A L S O  H A D  T O  8 E  P A l D ; 5. ’•* *

T H O U G H  1*11 S O R R Y  F O R  T H E  T . V .  C R E W ' S  I N C O N V E N I E N C E  T H E  W O R S T  P A R T  O F  T H E  
S l f U A T I G N  F D R  M E  W A S  H A V I N G  T O  D I 8 A P P O I N T  M Y D A U G H T E R .  I T  W A S  A L S O  ,VlARD T O  B E  
T O L D  T H A T  M I N D Y  H A D  N A T U R A L  T A L E N T  A F T E R  L O S I N G  H E R  C H A N C E  T O  SHOVJ U S i  ’

T H E  E r r E C T 9  O F  W HAT H A P P E N E D  H E R E  C O U L D  B E  M O R E  W I D E S P R E A D  IF* R U f t O R S  T H A T  C B S  
W I L L  N O T  F I L M  I N  A L A S K A  A G A I N  U N T I L  M A T T E R S  W H I C H  L E D  T O  T H I S  T Y P E  0 ^  B I T U A T l O l  
A P E  F E B O L V E n .  T H E  E N T E R T A I N M E N T  I N O U S t f c V , ‘ . U K I C H  C A N  B R I N G  MOMe Y  I N T O  O U R  
E C O N O M Y ,  M A Y  B E G I N  T O  F E E L  T H A T  F I L M I N G  f N  A L A S K A  10  N O t  W O R T H ’ T H E  R l S k j ’ 
R E S T A U R A N T S ,  H O T E L S ,  C A R  A N T  E Q U I P M E N T  R E N T A L S , * . A N D  O T H E R S  W H I C H  C O U L D  H A V E  : 
B E N E F I T T E D  F R O M  T H E  I N D U S T R Y ' S  P R E S E N C E .  H A V  L O S E - . T H E I R  C H A N C E :  L I K E  HlNDY D I D .* ;

‘W i */‘ •’ s *• ’ < .
I  F U L L Y  S U P P O R T  L A W S  T H A T  P R O T E C T  C H I L D R E N ; ‘ l N  R c G A f W B  t d  L A B O t f  B U T  J T  I S  W e l t
KNO W N T H A T  M A N Y  S T A T E S  H A V E  E X E M P T I O N S  T D  T H E  I f ? '  C H I L D  L A B O R  LAWS W H I C H  A L L O W
FOP. 5 0 M C  WOP.K I N  E N T E R T A I N M E N T ,  I  B E L I E V E ’ * — lI  ’’* l,M
T O  A L L O W  O U R  C H I L D R E N  T O  WORK S A F E L Y

I  S I N C E R E L Y  S U F F O R T  Y O U  I N  Y O U R  F .F F O P T R  ‘ t O ' . B R l N ^  
A N D  T H A N K  Y O U  FOP. A L L  Y O U R  H E L P .  —  -  •

R E S P E C T F U L L Y ,

l i e Ue ' o u r -.LaWs ' caN AWD BHOUlD BE AMENDED

• - i ;
— *-'ilN&'ybRTH;iulbT Su C h "AN.AMENDMENT

•••••••• ;.v •'. * 5 |'V* *J •
• 9 • , • **

I
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STATE Of CAUIWJIA—R » « S .  TRAN*>C*UT»N A*0 HOVflNQ AOEHOf « T t  WtlSON. <xr~r**t

. I j —

DEPARTMENT OF COMMERCE
UfO«N*A fil-M COMMTOlON 
HoaTwooD wva. sune <soo 

HOU.7WOOO. CA 9002*
(213) 73«<AS

gTO,p lAPQ fr.LAffS

On April 3, 1986, new regulations governing the employment of minors went into effect. 

These revisions, the first significant changes in almost 50 years, lend more flexibility to production 

companies without compromising the safety, welfare, or morals of the minors. The major changes 

involve lengthening the hours in a day minors are allowed to work in film , television, and commercial 

production. Knowledge of these regulations w ill better enable you to respond to child labor inquiries 

as they partain to location production.

The Major Changer
l

In summary, minors in the aga group 9-16 years, have had their maximum working hours 

increased from 4 hours to 5 hours on camera (7 hours on non-school days). Minors in the age group 

16-17 years, have had their hours increased from 4 hours to 6 hours on camera (8 hours on non-school

days). Furthermore, studio teachers, (a teacher holding California teaching credentials that are 

certified by the State of California in labor law supervision), are not required on the set when 

performers ages 16-17 are working on non-school days.

In addition, the new regulations will increase the safety standards by requiring teachers to 

pass a test on the state’s labor laws before receiving a studio teacher’s permit. The new regulations 

also more clearly define the teacher's right to stop production if a child’s welfare is 

endangered.

Obtaining, a permit & studio teacher

Initially, ninora wishing to obtain work in the industry answer requests for actors in the 

trade publications (e.g., Drama-logue) or are contacted by casting agents who schedule casting calls 

in which minors audition for a pan. Work permits are not required until the minor is hired by a 

production company. Although securing a permit is not difficult, it is important that the process be 

completed thoroughly.
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First, a production company wishing to hire a minor must obtain a Permit to Eroolov Minors from 

the Division of Labor Standards Enforcement in their district (see attachment for office In your area). 

Secondly, minors must obtain an Entertainment Work Permit from the Division of Labor Standards 

Enforcement and written verification from rhelr school of the minors’ record and attendance. If all 

the appropriate documents am in order, the production company can receive the permit in one day 

by walking it through one of the district offices. The permit, once issued, is valid for up to 6 months 

and application for renewal may be made in the same manner as the original permit. Production 

companies may also.obtain blanket permits for larger groups of minors needed for crowd scenes or 

as extras, otherwise each minor must have his/her own employment permit.

A studio teacher is required on the set for all minors under the age o f 18 during the school 

year, with the exception of those between the ages of 16 - 17 who have already received a high school 

diploma. During the summer months, a studio teacher is required only for those under 16 years of 

age. Even though minors are not attending school during the summer months, the studio teacher Is 

still required on the set to provide supervision and to protect the interest of the minors.

Studio teachers may be hired by contacting the Scudio Teachers-Welfare Workers Union 

(IATSE LOCAL 584) in Los Angeles, 213/876-5228. The cost of a studio teacher ranges from 

approximately SI50-200 for a 9 hour day.

Consult the Department of Labor Standards Enforcement for additional details; rules and
(cq c

regulations; in Los Angeles, 213/620-2639, In San Francisco, 415/557-2347. I f you have any 

questions, please do not hesitate to call the California Film Commission at 213/736-2465.
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A fu ll list of the maxim urn hours minors are allowed to work under the 

new regulatio' . are as follows:

A g e  o f  c h i ld

15 days - 6 months

6 months - 2 years 

2 years - 6 years 

6 years - 9 years

9 years - 16 years

16 - 17 years

A l lo w e d  w o r k  h o u r s

2 hours o’o set 
20 minutes on camera-1

4 hours on set
2 hours on camera'*’

6 hours on set
3 hours on camera*

8 hours on set
4 hours on camera* 
(non-schooldays: 6 hours on 
camera)

9 hours on set
5 hours on camera*
(non-school days: 7 hours on 
camera

10 hours on set
6 hours on cimera*-2 
(non-school days: 8 hours on 
c&mara)

‘ B a la n c e  o f  t im e  s p e n t  o n  e d u c a t io n  a n d  r e c re a t io n

1-Child cannot be exposed to light of more than 100 foot-candle intensity for more than 30 seconds 
at & time.

2-No studio teacher/welfare worker required on non-school days

Minors are allowed to work between the hours of 5:00 am and 10:00 pm only. Special requests can 
be made to extend the hours until 12:30 am, on nights not preceding schooldays.

.

hc\child
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Attachment D-2

STATE Of  CAUFOftMA—*V$Ne5S. TRAHSKWTATTON AND MQUSiWJ AO»4CT •__________________________ ____________ PETE WTUQN,

DEPARTMENT OF COMMERCE
UfC*NU IUM COMMISSION 

HOUTWCOD W.VD.. SUITE *09 
HOttrWOOO, CA 9000#
[913) 7 3 « 4 * i

CALIFORNIA DEPARTMENT OF INDUSTRIAL RELATIONS 
DIVISION OF LABOR STANDARDS ENFORCEMENT

DISTRICT OFFICES

BlkSrsflgia
5555 California Ave., Suite 200 
Bakersfield, CA 93309

Eureka

E c s a a

1 699 West Main St., Ste. E. 
El Centro, CA 42243

619 Second St., Room 109 
Eureka, CA 95501

666 W. Shaw. Sc„ Room C13i 
Fresno, Ca 93704

Hollywood
6430 Sunset Blvd., Suite 301 
Hollywood, CA 90028

laglcwo?4
One Manchester BNd,, Suite 604 
Inglewood, CA 90301

Lopp Beach
245 W. Broadway, Room 450 
Long Beach, CA 90802

Lo5 Angeles
107 S. Broadway, Room 5015 
Los Angeles, CA 90012

805/681-2717 

• 619/353-0505 

707/538-6518 

209/221-5005 

213/464-8268 

213/412-6380 

213/590-5044 

213/620-5130

Marysville
922 GSt
Marysville, CA 9590J

916/741-4061
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Maai

flaklinri.

3273 Claremont Way, Room 206 
Nape, CA 94358

7700 Edgewatcr Dr. Ste. 273 
Oakland, C A  94621

Pomona
300 S. Park Ave„ Room 830 
Pomona, CA 91769

Redding
2115 Akard Ave^ Room 17 
Redding CA 9

gaeramqjua
2422 Arden Way, Suite B-50 
Sacramento, CA 95825

Salinai
21 V, Laurel Dr., Suite 69 
Salinas, Ca 93901

707/257-0660

415/729-5150

714/622-4236

916/225-2654

916/920-6116

408/443-3040

303 V. Hurd St., Room 140'
San Bernardino, CA 92401

6765 Aero Dr., Suite 120 
San Diago, CA 92123

S»n Fraacgca
30 Van Non, ste. 3400 
San Francisco, CA 941

San Jose
100 Paseo de San Antonia, Room 120 
Sin /os*, CA 95113

SuM gas
1900 S, Norfolk Blvd., R o o m  219 
San Macao, C A  94403

Sap, a  Aba
28 Civic Centar Plaa, Room 625
Santa Ana, CA 92701

714/383-4333

619/237-7334

415/557-0860

408/277-1265

415/572-9451

714/558-4115

r, uo

a  009/010
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805/963-1432

707/576-2390

209/948-7770

818/901-5312

805/654-4538 

213/698-2278

Santa Barbar%
411 E. Canon Perdido, Room 3 
Santa Barbara, CA 93101-1597

faBUJftflS*
.50 D SL, Suite 360 
Suta Rosa, CA 95404

Stockton
31 E Channel St., Room 328 
Stockton, CA 95202

Van Nuvs
6150 Ytn Ruys Blvd., Room 200 
VanNuys, CA 91402

&nmn
5720 Ralston St., Room 103 
Ventura. CA 93003

WhittiM
13215 E. Pena, Suite 300 
Whittier, C A  90602

H:\home\hc\dktofc
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DEPARTMENT OF COMMERCE
fOflNIA H I M  CQMHISStOH 

\ J HOilYWOOO UVD- lutrt AOO
HOUVWOOD, CA vaa« T
(213) 7 K - 2 4 *  . L A B 0 R

D u e  to the largo number of entertainment industry onions oporating in a wide range of 

jurisdictions in California, it vrill be helpful for your office to be familiar with the various unions 

and guilds, their specialization, size, crew requirements, and where they can be found. This paper 

win provide you with a brief overview of the labor system which will enable you to respond to 

production company inquiries in your area.

Tbaiinioos

To begin, there are three major unions which operate on a. nationwide basis: the Directors 

Guild of America. ( D G A )  with 9,000 members, Screen Actors Guild (SAG) with 62,000 members, and 

American Federation of Television and Radio Artists ( A F f R A )  with 70,000 members'. These unions, 

the first representing the directors and the remaining two representing actors, have nationwide 

jurisdiction; thus the rules, regulations, and pay rates ate standardized throughout the 50 state*. In

   addition, another organization is the International Photographers Guild (cameramen), which is split

into three regions - western, central, and eastern locals. The region which you will deal with most 

frequently is Local 659 which represents the 13 western states,

The remainder of the unions and . 'lilds work on local jurisdictional levels. These include:

T he International Association of Theatrical and Stage Employees (1ATSE) unions such as the Property 

Craftsmen Grips, Sound Technicians, and Electrical and Lighting Technicians. Additionally, there 

is the Teamsters Union, which includes drivers, location managers and animal trainers.

Jurisdiction

If the production is a union show originating from the Los Angeles area, then a Los Angolas 

crew m a y  be contracted to work the shoot. In m a n y  cases the production company will hire from 

local unions in the area where they art filming. Therefore, it m ay be San Francisco libor which is 

hired for filming in the Bay Area. Not all productions arc union. If they arc *noa-union/ it usually 

means they are not employing members of IATSE. Most non-mnon shows use D G A ,  S A G  and 

'w /  Teamster members.
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A. 'union company ' signatory Is a company which ha* signed a contract (making them a 

"signatory*) with the major union organisations (e.£n IATSE) and has agreed to hire their union crewj, 

M a n y  productions m a y  he signatory to some unions and not others ( D Q a  and S A G  and Teamsters 

hut not I A T S E  for example).

It is important to note that there are a number of union jurisdictional zones operating on a 

statewide basis. Firstly, there is The Studio Zone extending 30 miles in ail directions from 

Hollywood. Within this zone crews are paid regular scale and can be required to drive to any location 

within this zone without additional compensation. Once beyond this zone, cither transportation must 

be provided by the production company, or the company must pay a per diem (a daily expense 

account) to the crew mambors. Since tho majority of filming done outside of the Los Angeles area 

is well beyond the 30 mile Studio Zone, you can expect the production companies which shoot on 

location in your area to pay the crew a per diem and provide room and board.

There are three ’.ones are associated with the Screen Extras Guild (SEG), which Is the guild that 

provides extras and atmosphere players. In the Southern California area, the S E G  zones extends 300 

miles from Hollywood.

The second S E G  zone operates in the San Francisco area, which extends 75 miles from the 

city; the third zone encompasses the City of San Diego. Within these two zones, production companies 

w h o  are S E G  signatories are required to hire from the guild. There are also non-union services which 

will supply extras for non-union shoots.

If your office has any question about where union locals can be found in your specific arer, 

L^ted o q  the next page are the minimum crew requirements for a Los Angeles-based company. If 

you have further questions concerning union regulations, please call the California Film Commission.
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The m inim u m  staffing requirement* for an L.A,-based crew are as follows:

Photographers 
(IATSE Local 659)

Property Craftsmen 
(IATSE Local 80)

Grips

(IATSE Local 80)

Sound Technician* 
(IATSE Local 695)

Electrical and Lighting 
(IATSE Local 728)

Teamsters 
(Local 399)

Wardrobe 
(Ia TSE Local 705)

Editors
(IATSE Local 776) 

Make-up
(IATSE Local 706)

Art Director*
(IATSE Local $76)

Script Supervisor 
(IATSE Local 871)

Studio Teachers 
(IATSE Local 884)

Director of Photography, camera 
operator, 1st assistant, 2nd 
assistant, &  sun cameraperron

Property master St assistant

K e y  grip, 2nd grip, St dolly grip

Mixer, microphone bo o m  
operator, and utility sound technician

Chief lighting technician St 1st 
assistant

«
Must be used for all driving and transportation 
The union location manager* also belong to this local

Costumer, wardrobe mistress, 
seamstress

Editor, assistant editor

Make-up person, hairstylist (no 
minimum)

One required

When shooting with a script, one 
is required

As needed where minors are 
employed

H/wp/labor/rev.3-90
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"  P R O D U C T I O N  A C T I V I T Y 1 9 9 0 - r m " ^ )

Y e a r  P r o j e c t  T i t l e T o t a l  S p e n t T o t a l  S p e n t N o .  o f
i n  A l a s k a o n  L o c a l  H i r e L o c a l s  H i r e d

F E A TU RE F I L M  A C T I V I T Y

1 9 9 0  S a l m o n b e r r i e s $ 1 , 0 0 0  , 0 0 0 . 0 0 $ 2 8 0 , 0 0 0 . 0 0 1 0 0
« 1 9 9 0  W h i t e  F a n g $ 4 , 0 0 0 , 0 0 0 . 0 0 $ 1 , 1 2 0 , 0 0 0 . 0 0 2 0 0

1 9 9 0  T h e  G r e a t  H u n t e r s $ 1 , 2 0 0 , 0 0 0 . 0 0 $ 3 3 6 , 0 0 0 . 0 0 1 0 0
1 9 9 1  A r r o w t o c i t h  W a l t z $ 3 7 7 , 0 0 0 . 0 0 $ 4 0 , 0 0 0 . 0 0 2 5
1 9 9 1  S t a r  T r e k  V I $ 6 1 , 9 9 0 . 0 9 $ 1 0 , 4 7 S . 6 B 5
1 9 9 1  L e a v i n g  N o r m a l P e n d i n g
1 9 9 1  L o v e r s  o n  E d g e  o f  E a r t h I n  p r o d u c t i o n

S U B T O T A L : $ 6 , 6 3 0 , 9 9 8 . 0 9 $ 1 , 7 3 6 , 4 7 8 . 6 8 4 3 0

COMMERCIAL P R O D U C T I O N  A C T I V I T Y

1 9 9 0  M a z d a $ 1 9 , 4 0 0 . 0 0 $ 1 , 2 0 0 . 0 0 6
1 9 9 0  M i l l e r  D e e r $ 2 7 0 , 5 0 0 . 0 0 $ 3 6 , 0 0 0 . 0 0 2 3
1 9 9 0  BMW $ 9 0 , 9 3 0 . 0 0 $ 2 8 , 8 3 0 . 0 0 21
1 9 9 0  M c D o n a l d s $ 1 9 0 , 2 0 0 . 0 0 $ 1 1 , 1 0 0 . 0 0 7 5
1 9 9 0  M a r i t i m e  C o w b o y $ 1 6 0 , 0 0 0 . 0 0 $ 4 4 , 8 0 0 . 0 0 2 3
1 9 9 0  D a i k i n  A i r  C o n d i t i o n e r $ 6 0 . 7 0 0 . 0 0 $ 4 , 5 0 0 . 0 0 2
1 9 9 0  C a d b u r y  C h o c o l a t e $ 1 5 0 , 0 0 0 . 0 0 $ 3 7 , 5 0 0 . 0 0 1 6
1 9 9 1  J e e p  W r a n g l e r $ 1 5 3 , 5 4 3 . 0 0 $ 1 7 , 0 5 5 . 0 0 1 2
1 9 9 1  P r o - P l a n  P e t  F o o d $ 4 5 , 0 0 0 . 0 0 NA NA
1 9 9 1  R o y a l  C a r i b b e a n  C r u i s e  -  1 $ 7 , 1 0 0 . 0 0 $ 0 . 0 0 0
1 9 9 1  R o y a l  C a r i b b e a n  C r u i s e  -  2 $ 4 1 , 9 5 5 . 0 0 $ 2 , 8 0 0 . 0 0 1 3
1 9 9 1  S a t u r n $ 1 1 1 , 2 0 0 . 0 0 $ 2 6 , 2 0 0 . 0 0 3 2
1 9 9 1  S e k e s u i  K a g a k u $ 3 6 , 1 5 0 . 0 0 $ 2 5 , 0 0 0 . 0 0 2
1 9 9 1  S i e r r a $ 3 0 , 2 0 0 . 0 0 $ 2 2 , 0 0 0 . 0 0 5
1 9 9 1  T o y o t a $ 9 6 , 0 5 2 . 0 0 $ 2 7 , 0 0 0 . 0 0 2 0
1 9 9 1  S n i c k e r s $ • 1 2 , 3 9 6 . 0 0 $ 1 4 , 5 8 0 . 0 0 1 3
1 9 9 1  C o l g a t e P e n d i n g
1 9 9 1  U S  P o s t a l  S e r v i c e P e n d i n g
1 9 9 1  A l k a  S e l t z e r $ 8 3 , 5 0 0 . 0 0 $ 2 4 , 0 0 0 . 0 0 2 0

S U B T O T A L : $ 1 , 5 8 8 , 9 2 6 . 0 0 $ 3 2 2 , 5 6 5 . 0 0 2 8 3

I



T E L E V I S I O N /V I D E O  PRODUCTION

1 9 9 0  A l a s k a  M e n  M a g a z i n e
1 9 9 0  A l a s k a ' s  N a t u r e  a n d  P e o p l e
1 9 9 0  D i n o s a u r s  TV s p e c i a l
1 9 9 0  N a t ' 1  G e o g r a p h i c  B r a v i n g  A l a s k a
1 9 9 0  S e e  t h e  W o r l d  b y  T r a i n
1 9 9 0  P u r e  I n s a n i t y
1 9 9 0  C o p s
1 9 9 1  A l a s k a  t h e  L a s t  F r o n t i e r  
1 9 9 1  A m e r i c a n  D e t e c t i v e
1 9 9 1  A m e r i c a n  O u t d o o r  A d v e n t u r e s
1 9 9 1  A m e r i c a n  R o a d  T r i p s
1 9 9 1  A m w a y  A l a s k a
1 9 7 1  A r t  L i n k  l e t t e r  S h o w
1 9 9 1  B a i d a r k a  S t o r y
1 9 9 1  F u j i  Q u i z  S h o w
1 9 9 1  H o r i z o n
1 9 9 1  K l o n d i k e  G o l d  R u s h
1 9 9 1  R e a l  L i f e  H e r o e s
1991 R escue 911
1 9 9 1  S e v e r l y  H a n d i c a p p e d
1 9 9 1  S i m p l e  P l e a s u r e s
1 9 9 1  S u p e r w i n g s
1 9 9 1  T h e  H i r o  P r o j e c t
1 9 9 1  T h e  H u m a n  L a n g u a g e
1 9 9 1  S t o r a g e  F e k
1 9 9 1  A m e r i c a ' s  F u n n i e s t  P e o p l e
1 9 9 1  V a c a t i o n  A m e r i c a
1 9 9 1  M i c k e y  M o u s e  C l u b

Y e a r  P r o j e c t  T i t l e

SU BTOTAL:

T o t a l  S p e n t  T o t a l  S p e n t  N o .  o f
i n  A l a s k a  o n  L o c a l  H i r e  L o c a l s  H i r e d

$ 2 2 » o 0 0 .0 0  $ 0 .0 0  0
$ 3 2 ?  0 0 .0 0  * 0 .0 0  0
$ 2 0 .1 0 0 .0 0  $ 0 .0 0  0

$ 2 1 7 ^ 8 1 1 . 0 0  * 4 9 , 0 2 2 - 0 0
$ 1 0 0 ,0 0 0 .0 0  $ 2 2 ,0 0 0 .0 0  *9

$ 3 0 ,0 0 0 .0 0  $ 6 ,6 0 0 .0 0  > ”
$ 1 0 0 ,0 0 0 .0 0  * 2 3 ,0 0 0 .0 0  23

$ 6 ,8 0 0 .0 0  . $ 2 ,5 0 0 .0 0  30
$ 4 4 ,7 0 0 .0 0  $ 3 0 0 .0 0  1

$ 6 ,8 8 0 .0 0  $ 2 ,5 0 0 .0 0  30
$ 3 .4 9 0 .0 0  * 0 •00  O

$ 1 3 ,2 2 0 .0 0  . $ 7 2 0 .00  3
$ 2 0 ,3 0 0 .0 0  $ 2 ,0 0 0 .0 0  2

$ 6 ,2 0 0 .0 0  $ 0 .0 0  0
$ 7 0 ,0 0 0 .0 0  NA ^

$ 2 ,8 5 9 .0 0  $ 6 7 4 .5 8  2
$ 5 ,2 1 5 .0 0  $ 8 0 0 .0 0  4

$ 1 1 ,2 9 3 .0 0  * 2 ,0 7 1 .0 0  NO
$ 8 1 ,5 0 0 .0 0  $ 1 4 ,2 8 0 .0 0  2 1

$ 2 ,5 0 0 .0 0  NA NA
$ 1 9 ,6 0 0 .0 0  $ 2 ,0 0 0 .0 0
$ 1 1 ,3 0 0 .0 0  * 0 .0 0  0

$ 8 ,7 0 0 .0 0  * 1 ,0 0 0 .0 0
$ 1 0 ,6 3 5 .0 0  $ 1 f 3 0 0 .0 0
$ 5 0 , 0 0 0 . 0 0  

$ 9 , 8 2 6 . 1 4  $ 1 , 8 7 5 . 0 0

•7

3  
8

$ 0 .0 0  0$ 1 , 9 0 0 . 0 0
$ 1 3 , 0 2 0 . 0 0  $ 7 0 0 . 0 0  1

$ 9 3 1 , 0 8 9 . 1 4  $ 1 3 3 , 3 4 2 . 5 8  2 1 7



P r o j e c t  T i t l e  

-L SH OOTS

?1 J o h n n y  K c l o t h i n g  
H  S a a b
?1 C o u n t y  S e a t  J e a n s  
' 1  IBM 
■‘ 1 P l a y b o y  
’ ̂ - T o y o t a

‘a n a n a  R e p u b l i c  .
(

01AL:

IB T O T A L :

T o t a l  S p e n t  
i n  A l a s k a

$ 2 0 , 0 0 0 . 0 0  
$ 1 0 , 1 0 0 . 0 0  

$ 8 , 0 0 2 . 2 6  
$ 5 , 0 0 0 . 0 0  
$ 6 , 3 3 8 . 0 0  
$ 8 , 8 0 0 . 0 0  

p e n d i n g

$ 5 0 ,2 4 0 .2 6

$ 9 ,2 1 7 ,1 5 3 .4 9

T o t a l  S p e n t  
o n  L o c a l  H i r e

N o .  o f
L o c a l s  H i r e d

NA B
$ 0 .0 0  0
$0 .0 0  0
$ 0 .0 0  0

$ 1 ,3 0 0 .0 0  1
$ 3 ,4 0 0 .0 0  4

NA NA

$ 4 ,7 0 0 .0 0  *3

$ 2 ,2 4 7 ,0 8 6 .2 6  943
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! Alaska mystique
j By PATRICIA SOIOVEICHIK

TIMES BUSINESS WRITER

Alaska if caught up in a whirlwind 
of arcumstance that is creating a very 
marketable mystique to draw film­
makers seeking unique footage or an 
exotic angle, the director of the state film office said Thursday.

As evidence of that claim, Alaska 
Film Office coordinator Mar;.
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Film
Continued from page Cl

much to PigTudberi’s promotions 
is not known, but credit also may 
go to llie popular television series 
“Northern Expcwure."

“That kind of publidty is price- 
leas, They say the word ‘Alaska’ 
aix or seven times in the show," 
she told a packed banquet room.

Moat people do not know the 2- 
year-old series is not filmed in 
Alaska, and filmmakers suddenly 
see that it is possible to film in 
Alaska, she said.

hi addition to the aeries, Alas­
ka's film industry may be benefit­
ing from the “greening of the in­
dustry."

"In the film community, there 
is a much higher level of aware­
ness about the environment, and 
this is the last frontier," Pignal- 
beri said. “Alaska is the panacea 
in that regard. We're in a good po­
sition in this next 10-year period."

Combined efiom of tourism 
and film industry marketing also 
can be credited with gains in the 
past few years, which have in­
cluded the filming of “White 
Fang," “Snlmonberries," “Star 
Trek VI,* and a vanety of com-

.uuiu pique interest oi 'filmmakers
Pignalberi cited CBS This Morning's gathered at the Golden Lion Hotel in “86 percent sure* plans to broadcast Anchorage.
live from Alaska for a week in May, ‘It is sweeps week, so they will be
placing its bets on the •'last frontier pumping promotions about Alaska,"
forwu/^— ’ aha said. “This is a drop -in -the-lap

kind of thing right before tourist sea- con starts"
How much of the CBS shows deci­

sion ie attributable (o luck and how
See Film , h ack  page

- . .  M will • -jtuuta lor a week in May, 
placing it* beta or, the •'last frontier” for sweeps week.

The morning news show wanted 
an unusual American location that 
would draw viewers at that important 
time, the film director told about 50 
membere of the Alaska Press Women
5 -

merriala. ’ *
“In terms of a very unusual 

look that hasn't been overdone on 
the ocreen. our accessibility is 
very good. Our challenge is to get 
that message out there," Pignal­
beri said. - v

The latest message is a new 
billboard on Sunset Boulevard in 
Loe Angeles that will be present­
ed in three parts. The first part 
will be an Alaska landscape,, fol­
lowed next month with the addi­
tion of bear daws on either side, 
as though the animal were climb­
ing up the bock. The final month 
shows the bear head breaking 
through the canvas.

Pignalberi said die previous 
billboard created a bit of a sensa­
tion, aa have the Alaska Film Of­
fice advertisements placed in such 
publications as Advertising Age 
and Variety.

Poesibilities for future films in 
Alaska are on the drawing board 
and may come to fruition this 
year, she said.

But Alaska is competing with 
exotic European locations pre­
ferred by film companies follow- 
uig the trendy places to be, and 
also with demesne Northwest lo­
cations and Canada.

•Alaska’s mysaqua is a state of 
mind based on what people grow 
up thinking and hearing about

lay, North America s 
mountain, glaciers larger than 
some states, and milos and miles 
of coastline.

“It is tha mystique of the un­
known-Coming to Alaska is seen 
as something people want to 
achieve,” she said.

It is perceived as isolated and 
remote, which both adds to tha al­
lure and makes filmmakers tliink 
twice about the idea.

Carol Carlson, owner of Carl­
son Company Models and Talent 
in Anchorage, said the state also 
has to be prepared for the interest 
drawn from marketing efforts.

“There ja a lot of potential. We 
have to keep up and be ready. We 
can't operate like a small town 
busmesa. It's not enough to have a 
nice look," she said.

One good start would be to 
change labor laws to make it easi- 
er for children to work in the in­
dustry, she 6aid. A limit on hu­
man resources is a major flaw in 
the state's film package.

She said the series "Rescue 
911* recently visited Alaska for a 
shoot and vowed not to return 
again until changes had been 
made in the labor laws.

“We have to grow up and be 
ready for whatever projects come 
up," Carlson said.
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LABOR A ND C O M M E R C E  C O M M ITTE E

To: Members of the House Labor and Commerce Committee

From: Representative Dave Donley
Chair, House Judiciary Committee

Re: HB 468, An act relating to unfair trade practices by
construction contractors

Date: February 25, 1992

Thank you for hearing HB 468, an act relating to unfair trade 
practices by noncomplying contractors. This legislation addresses 
concerns both contractors and the labor community have about 
unfair bidding practices of contractors who are attempting to reduce 
their bids by misclassifying employees as independent contractors. 
Misclassification allows the bidder to escape payment of FICA taxes, 
workers' compensation, and unemployment contributions and 
resultingly reduce their bid.

The bili has two main provisions.

1. It provides a private cause of action to contractors workers, and 
unions that suffer damages by loss of a bid to sue winning bidders 
who reduced their bid by knowingly misclassifying employees as 
independent contractors. One exception to this provision is that a - 
person who brings an action against a winning bidder may not collect 
damages if the defendant to the case establishes that the plaintiff 
also knowingly violated employment law by misclassifying an 
employee as an independent contractor in their bid for the same 
contract.

JUNEAU OFFICE 
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2. It gives the attorney general authority to bring an action for civil 
penalties and injunctive relief against a person who knowingly 
violates the workers' compensation, unemployment contributions, 
and FICA withholdings by misclassifying an employee as an 
independent contractor.

While the State presently has the authority to address this 
misclassification in the bids it receives, many are concerned that the 
State is too overburdened to discover every case. For example, the 
IRS has recently estimated that 38% of employers misclassify 
workers as contractors. Therefore, HB 468 provides this private 
cause of action. It is similar to a bill presently introduced at the 
federal level to address this same concern.

HB 468 has the support of the Labor community and is not opposed 
by the Associated General Contractors.

DD/jmn
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UNITED BROTHERHOOD OF

Carpenters and joiners of America
L O C A L  U N I O N  N O ,  1281

4 0 7  D E N A L I

P k O N I  2 7 * 3 6 1 3

A N C H O R A G E . A L A S K A  0 0 6 0 1  
F a x  : 2 7 6 - 7  9 0 2

Fftbr us r y 19, 1992

Rep r e sen t a t i v e David F l n k e l s l e l n  
Sta t e Cap i t o l  
Juneau, AK 9 9 8 01

Dear Rep r esen t a t i v e F i n k e l e t o i n ,

Ca r pen t e r s Local 1281 i s I r. 100% suppo r t of House B i l l  
468. Th i s B i l l  w i l l  s t o p unsc r upu l ous c o n t r a c t o r s  f r om 
chea t i ng the work i ng man, the I . R . S . ,  The Soc i a l 
Se c u r i t y A dm i n i s t r a t i o n ,  Workmans Comp. , and 
c on t r a c t o r s  that are w i l l i n g  to p l a y by the law.

The Federal Goveinment i s in the process of pass i ng a 
S im i l a r  law, but i t  w i l l  on l y app l y on Fede r a l Jobs.
HB 468 w i l l  cover a l l  p r o j e c t s .

I f  you have any q ue s t i o n s ,  or conco rns , p l o a t o  c a l l .

SI nee r e l y ,

Royce R. Rock 
Business Agent 
Carpen t e r s Local 1281

RRR/sh
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MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME I S  RESA JE R R E L ,  

AND I  REPRESENT THE NATIONAL FEDERAT ION  OF INDEPENDENT BU S IN E SS  -  

N F IB /A L A S K A . I  WOULD L I K E  TO THANK YOU FOR THE OPPORTUNITY TO 

COMMENT ON HB 4 6 8 .

WE B E L IE V E  THAT I F  YOU WANT TO ALLOW A PERSON THAT HAS 

SUFFERED  DAMAGES TO SEEK  IN JU N C T IV E  R E L IE F ,  AS THE RESULT OF A 

C O M PET IT IV E  B ID  WHERE THE SUCCESSFUL B ID D ER  KNOWINGLY TREATED AN 

EMPLOYEE AS AN INDEPENDENT CONTRACTOR -  YOU SHOULD ALSO CONSIDER 

C L A R IF Y IN G  THE D E F IN IT IO N  OF AN "INDEPENDENT CONTRACTOR".

FOR SOME BACKGROUND INFORMATION! N F IB /A LA SKA  I S  COMPRISED OF 

5 , 2 4 0  SMALL AND INDEPENDENT BU S IN E SS  OWNERS. THE L E G IS LA T IV E  AGENDA 

OF N F IB /A LA SK A  I S  DETERMINED BY OUR BALLOT . THE BALLOT I S  OUR 

ANNUAL POLL OF OUR MEMBERSHIP ON A S E R IE S  OF IS S U E S  DEEMED C R IT IC A L  

TO SMALL B U S IN E S S .  A MAJORITY VOTE, OF THE MEMBERS IN  RESPONSE TO 

THE PO L L ,  SETS  OUR P O L IC Y  AND P O S IT IO N  ON L E G IS L A T IV E  IS S U E S .

THE FOLLOWING ARE PART OF THE RESULTS OF THE 1 9 9 2  N F IB /A LA SKA  

BALLOT QUEST IONS REGARDING INDEPENDENT CONTRACTORS!

1 .  SHOULD THERE BE A STANDARD D E F IN IT IO N  OF INDEPENDENT 
CONTRACTOR FOR USE BY ALL STATE A GENC IES?

857 . YES 77. NO 87. UNDECIDED

2 .  SHOULD THERE BE A S INGLF FORM USED TO RE G ISTE R  A PERSON ’ S 
INDEPENDENT CONTRACTOR LTATUS W ITH THE STATE THAT WOULD 
SERVE AS A DECLARATION OF H IS  OR HER STATUS TO ALL STATE 
A GENC IES?

827 . YES 107. NO 87. UNDECIDED

THE IR S  USES TWENTY COMMON LAW FACTORS TO DETERMINE WHAT I S  

CONS IDERED  AN "E M PLO Y E E ." THESE FACTORS ARE USED TO ASSESS TO WHAT 

EXTENT AN EMPLOYER HAS CONTROL OVER THOSE THAT WORK FOR HIM OR HER . 

BUT , THERE S T IL L  I S  CONFUSION AND MANY IN C O N S ISTE N C IE S  AMONG STATE 

AGENC IES REGARDING THE D E F IN IT IO N  OF AN INDEPENDENT CONTRACTOR. THE



RESULT  I S  THAT WHILE A B U S IN E SS  PERSON MAY BE CONSIDERED TO BE AN 

INDEPENDENT CONTRACTOR BY ONE STATE AGENCY, THAT PERSON MAY NOT 

Q UA L IFY  FOR SUCH STATUS WHEN A UD ITED  BY ANOTHER D IV I S IO N  OF THE 

DEPARTMENT OF LABOR.
R E Q U IR IN G  A S IM PLE  FORM TO R E G IS T E R  A PERSO N 'S  INDEPENDENT 

CONTRACTOR STATUS WOULD HELP TO END THE CONFUSION OVER WHO I S  AND 

WHO I S  NOT AN INDEPENDENT CONTRACTOR. THE CONFUSION HAS MADE IT  

D I F F IC U L T  FOR LAWFUL BU S IN E SS  OWNERS TO KNOW WHEN TO WITHHOLD AND 
PAY PAYROLL TAXES ON PERSONS PERFORM ING SE RV IC E S  FOR THEM. I F  AN 

INDEPENDENT CONTRACTOR COULD S IM PL Y  R E G ISTE R  THEMSELVES WITH THE 

STATE , THE CURRENT CONFUSION COULD BE M IN IM IZ E D .

ATTACHED ARE THE TWENTY COMMON LAW FACTORS USED BY THE I R S ,  A 

RECENT N F IB  WHITE PAPER ON THOSE G U ID E L IN E S  AND A SUMMARY AND COPY 

OF A LAW PASSED IN  OREGON.

I  LOOK FORWARD TO WORKING WITH YOU TO HELP C L A R IF Y  THE 

D E F IN IT IO N  OF AN INDEPENDENT CONTRACTOR.

THANK YOU FOR THE OPPORTUN ITY TO T E S T IF Y  ON T H IS  VERY IMPORTANT

B I L L .
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MEMORANDUM 
TO: State Directors
FROM: David Stephenson 
SUBJ: Independent Contractor Status

In the last couple of months several State Directors have made 
inquiries on the issue of independent contractor status. Apparently, 
there are efforts in some states to more precisely define independent 
contractor status statutorily. Questions have been raised with 
respect to the method used by IRS to determine whether a worker is 
an employee or an independent contractor.

The IRS uses 20 common law factors to determine what 
constitutes an employee. These common law factors seek to assess to 
what extent an "employer" has control, or the right to control, those 
who work for him or her. These control factors include such things as 
hours of work, training, work premises, work tools, methods of 
payment and so forth.

Determining employee status is not a science. It is highly 
subjective and subject to individual interpretation. As GAO noted in 
a recent report to Congress, "...each [common law] factor may not 
apply, and if a factor does apply, its degree of importance can vary 
both from occupation to occupation ana with the related facts and 
circumstances.1

In 3hort, IRS does not offer us a precise definition. Nor is it 
likely that any state will be able to construct a precise definition.
That is not to say, however, that no state can improve upon the IRS 
method.

I have attached for your consideration excerpts from the 
September 1989 GAO report on the determination of independent 
contractor status. It includes a listing of the 20 common law factors 
used by the IRS. If your state has developed any novel approach to 
this issue, please share it with the group.

DES
cc: Steve Woods

Don Robinson
Barry Stephenson
Jim Buente
Attachments
4415g



GAO: Report to  the Chairman, Subcommittee on Coim erce, Consumer, and 
Monetary A f f a i r s ,  Committee on Government O p era tio n s, House of 
R ep resen ta tiv es  (September 1989)

B a c k g r o u n d
Employers decide whether to classify workers as independent contrac­

tors or employees. While both types of workers may provide similar ser­

vices, employees do so under the direct control of the employer. 

Conversely, independent contractors, organized as sole proprietorships, 
partnerships, or corporations, provide services without the employers' 

direct control.

ms guidance provides employers with criteria for classifying their work­
ers, including 20 common law factors. (See app. I.) These factors revolve 
around the degree of, or right of, control an employer has over workers,

such as their hours, space, and training. However, in determining the 
proper classification, these factors can be subjective; each factor may 

not apply, and if a factor does apply, its degree of importance can vary 
both from occupation to occupation and with the related facts and cir­
cumstances. Because of the subjective nature of the classification crite­

ria. misclassification of workers can occur.

Employers also have economic incentives to misclassify. Wh e n  employ­
ers classify employees as independent contractors, they can reduce their 
tax liability by not having to pay social security and federal unemploy­

ment compensation taxes. They also may avoid the costs from withhold­
ing income taxes or providing fringe benefits, as they do for employees. 
Other incentives for not treating workers as employees include the costs 
associated with minimum wage laws, worker's compensation insurance, 
state unemployment taxes, and collective bargaining.

When an employee is misclassified, federal tax revenues are lost, nts 
studies show that independent contractors tend to underreport their 
income because they do not have their taxes withheld. For 1987, msesti- 
m;,ted that sole proprietors, many of w h o m  are independent contractors 
according to i r s  officials, accounted for $16 billion, or 34 percent, of the 
$48.3 billion tax gap caused by individuals who did not fully report 
their income.-’

Revenues are also lost because noncompliant employers and misclassi­
fied employees pay less tax As previously mentioned, employers who 
misclassify employees as independent contractors do not pay social 
security or unemployment compensation taxes. Also, employees misclas­
sified as independent contractors can reduce their tax liability by 
deducting business expenses that employees are not usually entitled to 
deduct For example, independent contractors can deduct expenses for 
automobiles, homes medical insurance, retirement plans, and business 

trips If employees are entitled to a deduction, they can only deduct lim­

ited amounts

i r s  relies primarily on third-party leads to identify employers who mis­
classify Leads on apparent cases of misclassification come from such 
sources as (I) workers w ho complain ab-out their classifications, (2) ms’ 

examinations of business Income tax returns, and (3) referrals by other

’ IRS  Ok  U *  p p  u  Ok  d - f f r r w *  O k  i f lv c u r t  o f  m c rrr*  U J *»  v o h jn u rit jr  p*id byl a  . .  ■ „ n  i .



federal and state agencies. To confirm whether the apparent misclassifi­
cation exists, i r s  must first interview employers on their classification 
practices, using the 20 common law factors. If misclassification seems 
evident, i r s  then must do employment tax examinations to verify 
whether the employers misclassified workers.

i r s  has historically relied on the Examination Division to do employment 
tax examinations but over the years the Division's examinations have 
declined. In 1979, Examination did about 109,000 examinations, or 0.43 
percent, of the employment tax returns filed. In 1988, Examination did 

about 24,000, or 0.09 percent, of the returns filed. According to National 
Office Examination officials, the decline in these examinations occurred 

because of restrictions on i r s '  authority to correct all misclassifications, 
due to Section 530 of the Revenue Act of 1978.

Because of the decline in examinations and i r s ’ belief that misclassifica­
tion is a serious problem, i r s ’ Collection Division instituted a nationwide 
employment tax examination program in 1987, which generally focuses 
on employers whose assets are $3 million or less. In 1988, Collection did 
1,120 examinations of which about 90 percent resulted in proposed tax 
assessments of over $50 million and in the reclassification of 46,258 
workers as employees. Reclassification places these employees under 
the income tax withholding system, which increases the likelihood that 
their tax liabilities will be identified and paid.

While third-party leads that initiated these employment tax examina­
tions have proven to be helpful in identifying misclassification and gen­

erating proposed taxes, Collection officials recognize that the leads do 
not systematically cover the universe of employers w h o  m a y  be misclas­
sifying workers. For example, the leads m ay not be identifying certain 
types of employers who have been most noncompliant in classifying 
workers. These officials said they have been exploring various methods 
to more systematically identify such employers and believed that using 
information returns could improve the identification piocess.



Appendix I   _

C o m m o n  L a w  F a c t o r s  U s e d  t o  D e t e r m in e  

W o r k e r s ’ C la s s i f i c a t i o n

i r s  uses 2 0  common law factors to determine whether workers are 
employees or independent contractors (see Internal Revenue Manual, 
4600 Employment Tax Procedure, Exhibit 4640-1). Workers are gener­
ally employees if they:

1. Must comply with employer’s instructions about the work.

2. Receive training from or at the direction of the employer.

3. Provide services that are intergrated into the business.

4. Provide services that must be rendered personally.

5. Hire, supervise, and pay assistants for the employer.

6. Have a continuing working relationship with the employer.

7. Must follow' set hours of work.

8. Work full-time for an employer.

9. Do their work on the employer’s premises.

10. Must do their work in a sequence set by the employer.

11. Must submit regular reports to the employer.

12. Receive payments of regular amounts at set intervals.

13. Receive payments for business and/or travelling expenses.

14. Rely on the employer to furnish tools and materials.

15. Lack a major investment in facilities used to perform the service.

16. Cannot make a profit or suffer a loss from their services.

17. Work for one employer at a time.

18. Do not offer their services to the general public.

19. Can be fired by the employer.

20. May quit work at any time without incurring liability.

P>(« 14 GAO/G<»lWi9-H)7 MUdAMlflcAlion of Worker*



I n d e p e n d e n t  C o n t r a c t o r  S t a t u s

U n d e r  F I C A  a n d  FUTA

F o r  - f e d e r a l  t a x  p u r p o s e s  ( F I CA a n d  FUTA) t h e  d e t e r m i n a t i o n  o-f 
w h e t h e r  a n  i n d i v i d u a l  i s  a n  e m p l o y e e  o r  a n  i n d e p e n d e n t  c o n t r a c t o r
i s  d e r i v e d  f r o m  t h r e e  t e s t s .

T e s t  I — C o r p o r a t e  O f f i c e r s

F o r  p u r p o s e s  o f  F I C A  a n d  FUTA c o r p o r a t e  o f f i c e r s  a r e  g e n e r a l l y  
c o n s i d e r e d  t o  b e  e m p l o y e e s  o f  t h e  c o r p o r a t i o n ,  e v e n  i f  t h e y  a r e  
e q u i t y  h o l d e r s .  T h e r e  a r e  s o m e  e x c e p t i o n s ,  h o w e v e r .  C o r p o r a t e  
o f f i c e r s  who  p e r f o r m  l i t t l e  o r  n o  s e r v i c e s  f o r  t h e  c o r p o r a t i o n  a n d  
r e c e i v e  l i t t l e  o r  n o  r e m u n e r a t i o n  ( e i t h e r  d i r e c t l y  o r  i n d i r e c t l y )  
may  n o t  b e  c o n s i d e r e d  a s  e m p l o y e e s .

T e s t  I I — T h e  Common Law R u l e s  F o r  D e t e r m i n i n g  E m p l o y e e  Dr 
I n d e p e n d e n t  C o n t r a c t o r  S t a t u s .

T h e  co mmo n  l a w  r u l e s  o f  t h e  I RS a r e  u s e d  t o  d e t e r m i n e  e m p l o y e e  o r
i n d e p e n d e n t  c o n t r a c t o r  s t a t u s  f o r  p u r p o s e s  o f  F I C A  a n d  FUTA.
G e n e r a l l y ,  a n  i n d i v i d u a l  i s  a n  e m p l o y e e  i f  t h e  p e r s o n  f o r  whom h e  
o r  s h e  w o r k s  h a s  t h e  r i g h t  t o  d i r e c t  a n d  c o n t r o l  t h a t  i n d i v i d u a l  a s  
t o  t h e  w a y  t h e  i n d i v i d u a l  w o r k s  i n  t e r m s  o f  t h e  f i n a l  r e s u l t s  a n d  
t h e  d e t a i l s  o f  w h e n ,  w h e r e  a n d  how t h e  w o r k  g e t s  d o n e .  I t  s h o u l d  
b e  n o t e d  t h a t  t h e  e m p l o y e r  n e e d  n o t  a c t u a l l y  e x e r c i s e  c o n t r o l  f o r  
a n  e m p l o y e ! — e m p l o y e r  r e l a t i o n s h i p  t o  e x i s t .  T h e  f a c t  t h a t  t h e  
e m p l o y e r  h a s  t h e  r i g h t  t o  d o  s o  u s u a l l y  r e s u l t s  i n  a  d e t e r m i n a t i o n  
o f  e m p l o y e e  s t a t u s .  T h e  I R S  u s e s  2 0  common l a w  f a c t o r s  t o  
d e t e r m i n e  t h e  e x t e n t  o f  c o n t r o l  e x e r c i s e d  a n d  t h e r e f o r e  t h e  s t a t u s  
o f  t h e  w o r k e r .  W o r k e r s  a r e  g e n e r a l l y  c o n s i d e r e d  t o  b e  e m p l o y e e s  i f  
t h e y i

♦Must  c o m p l y  w i t h  t h e  e m p l o y e r ’ s  i n s t r u c t i o n s  a b o u t  t h e  w o r k  i n  
t e r m s  o f  w h e n ,  w h e r e  a n d  how t h e  w o r k  i s  t o  b e  p e r f o r m e d .  T h e s e  
i n s t r u c t i o n s  may  b e  o r a l  o r  i n  t h e  f o r m  o f  w r i t t e n  p r o c e d u r e s  s u c h  
a s  a  p e r s o n n e l  m a n u a l .

♦ R e c e i v e  t r a i n i n g  f r o m  o r  a t  t h e  d i r e c t i o n  o f  t h e  e m p l o y e r .
T r a i n i n g  b y  t h e  e m p l o y e r  o r  a n  e x p e r i e n c e d  e m p l o y e e  o f  t h e  e m p l o y e r  
d e n o t e s  a  c e r t a i n  a m o u n t  o f  c o n t r o l .  T h i s  t r a i n i n g  c a n  t a k e  
s e v e r a l  f o r m s ,  i n c l u d i n g  a t t e n d a n c e  a t  m e e t i n g s ,  u s e  o f  c o m p a n y  
p o l i c y  a n d  p r o c e d u r e  m a n u a l s ,  a n d  w r i t t e n  c o r r e s p o n d e n c e .

♦ P r o v i d e  s e r v i c e s  t h a t  a r e  i n t e g r a t e d  i n t o  t h e  b u s i n e s s .  I n  t h o s e  
c a s e s  w h e r e  t h e  s u c c e s s  o r  c o n t i n u a t i o n  o f  t h e  b u s i n e s s  i s  
d e p e n d e n t  u p o n  t h e  p r o v i s i o n  o f  c e r t a i n  k i n d s  o f  s e r v i c e s  b y  a n  
i n d i v i d u a l  t h e n  i t  i s  a s s u m e d  t h a t  t h e  b u s i n e s s  o w n e r  e x e r t s  s o m e  
c o n t r o l  o v e r  t h e  p r o v i s i o n  o f  t h e s e  s e r v i c e s .

♦ P r o v i d e  s e r v i c e s  t h a t  a r e  r e n d e r e d  p e r s o n a l l y .  I f  a n  i n d i v i d u a l  
wh o  i s  p r o v i d i n g  a  s e r v i c e  t o  a  b u s i n e s s  h a s  t h e  r i g h t  t o  h i r e  a  
s u b s t i t u t e  w i t h o u t  t h e  p e r m i s s i o n  o f  t h e  b u s i n e s s  o w n e r ,  i t  
s u g g e s t s  a  l a c k  o f  c o n t r o l  o n  t h e  p a r t  o f  t h e  o w n e r .  A s e r v i c e  
t h a t  m u s t  me r e n d e r e d  p e r s o n a l l y ,  h o w e v e r ,  I n d i c a t e s  t h a t  t h e  
b u s i n e s s  o w n e r  h a s  I n t e r e s t  i n  t h e  m e t h o d s  o f  d e l i v e r i n g  t h e



s e r v i c e  a s  w e l l  a s  t h e  e n d  r e s u l t .

♦ H i r e ,  s u p e r v i s e ,  a n d  p a y  a s s i s t a n t s  f o r  t h e  e m p l o y e r .  An 
i n d i v i d u a l  wh o  p e r f o r m s  t h e s e  s e r v i c e s  f o r  a n  e m p l o y e r  i s  g e n e r a l l y  
c o n s i d e r e d  t o  b e  u n d e r  t h e  c o n t r o l  o f  t h e  e m p l o y e r ,  u n l e s s  t h i s  i s  
d o n e  u n d e r  a  c o n t r a c t  t h a t  s p e c i f i e s  t h a t  t h e  i n d i v i d u a l  i s  
r e s p o n s i b l e  f o r  l a b o r ,  m a t e r i a l s  a n d  t h e  e n d  r e s u l t  o f  t h e  w o r k —  
n o t  t h e  m e t h o d s  o f  a t t a i n m e n t .

♦Have a  c o n t i n u i n g  w o r k i n g  r e l a t i o n s h i p  w i t h  t h e  e m p l o y e r .  T h e  
e x i s t e n c e  o f  s u c h  a  r e l a t i o n s h i p  o v e r  a  p e r i o d  o f  t i m e  i n d i c a t e s  a n  
e m p l o y e r - e m p l o y e e  r e l a t i o n s h i p ,  e v e n  i f  t h e  w o r k  i s  p a r t - t i m e  o r  
s e a s o n a l .

♦Must f o l l o w  s e t  h o u r s  o f  w o r k .  An i n d i v i d u a l  who  c a n n o t  c o n t r o l  
h i s  own t i m e  i s  a l m o s t  a l w a y s  a n  e m p l o y e e — n o t  a n  i n d e p e n d e n t  
c o n t r a c t o r .

♦Work f u l l - t i m e  f o r  a n  e m p l o y e r .  F u l l - t i m e  w o r k  b y  a n  i n d i v i d u a l  
i s  c o n s i d e r e d  i n d i c a t i v e  o f  c o n t r o l  b y  t h e  e m p l o y e r ,  s i n c e  t h e  
i n d i v i d u a l  i s  n o t  f r e e  t o  o f f e r  h i s  s e r v i c e s  t o  o t h e r  p a r t i e s .  I f ,  
f o r  e x a m p l e ,  a n  e m p l o y e r  r e q u i r e s  a  c e r t a i n  v o l u m e  o f  w o r k  t h a t  
c o n s u m e s  a l l  o f  t h e  i n d i v i d u a l ’ s  w o r k i n g  t i m e ,  i t  i s  g e n e r a l l y  
c o n s i d e r e d  a n  e m p l o y e r — e m p l o y e e  r e l a t i o n s h i p .  By c o n t r a s t ,  a n  
i n d e p e n d e n t  c o n t r a c t o r  i s  f r e e  t o  w o r k  w h e n e v e r  h e  c h o o s e s  f o r  
w h o m e v e r  h e  c h o o s e s .

♦Do t h e i r  w o r k  o n  t h e  e m p l o y e r ’ s  p r e m i s e s .  T h i s  c i r c u m s t a n c e  
i m p l i e s  e m p l o y e r  c o n t r o l  e s p e c i a l l y  i f  t h e  w o r k  c o u l d  b e  d o n e  o f f  
t h e  p r e m i s e s .  T h e  u s e  o f  o f f i c e  s p a c e ,  d e s k  s p a c e ,  o f f i c e  
e q u i p m e n t  a n d  s e r v i c e s  p r o v i d e d  b y  t h e  e m p l o y e r  g e n e r a l l y  p l a c e s  
t h e  i n d i v i d u a l  u n d e r  t h e  d i r e c t i o n  o f  t h e  e m p l o y e r  u n l e s s  t h e  
w o r k e r  h a s  t h e  o p t i o n  t o  u s e  o t h e r  s p a c e  a n d  f a c i l i t i e s .  W o r k i n g  
o f f  t h e  e m p l o y e r ’ s  p r e m i s e s ,  o n  t h e  o t h e r  h a n d ,  d o e s  n o t  i m p l y  
i n d e p e n d e n t  c o n t r a c t o r  s t a t u s  i f  t h e  w o r k  m u s t  b e  p e r f o r m e d  o f f  t h e  
p r e m i s e s  ( c o n s t r u c t i o n  w o r k ,  f o r  e x a m p l e ) .

♦Must d o  t h e i r  w o r k  i n  a  s e q u e n c e  s e t  b y  t h e  e m p l o y e r .  I f  t h e  
e m p l o y e r  d e t e r m i n e s ,  o r  h a s  t h e  r i g h t  t o  d e t e r m i n e ,  t h e  o r d e r  o f  
t h e  w o r k  t o  b e  p e r f o r m e d  c o n t r o l  ma y  b e  i m p l i e d .

♦Must s u b m i t  r e g u l a r  r e p o r t s  t o  t h e  e m p l o y e r .  Any t y p e  o f  o r a l  o r  
w r i t t e n  r e p o r t s  i n d i c a t e s  t h a t  t h e  w o r k e r  m u s t  a c c o u n t  f o r  h i s  
a c t i o n s  t o  t h e  e m p l o y e r  a n d  t h i s  ma y  i m p l y  c o n t r o l  a n d  d i r e c t i o n .

♦ R e c e i v e  p a y m e n t s  o f  r e g u l a r  a m o u n t s  a t  s e t  I n t e r v a l s .  W h e n e v e r  
p a y m e n t s  t o  a  w o r k e r  a r e  m a d e  o n  a n  h o u r l y ,  w e e k l y  o r  m o n t h l y  b a s i s  
i t  i s  l i k e l y  t h a t  a n  e m p l o y e e - e m p l o y e r  r e l a t i o n s h i p  e x i s t s .  
I n d e p e n d e n t  c o n t r a c t o r s  a r e  u s u a l l y  p a i d  o n  a  j o b  b a s i s  o r  b y  
c o m m i s s i o n .  A g u a r a n t e e  b y  t h e  e m p l o y e r  o f  a  m i n i m u m  s a l a r y  may  
g i v e  r i s e  t o  a n  e m p l o y e r - e m p l  o y e e  r e l a t i o n s h i p .  T h e  e s t a b l i s h m e n t  
o f  a  d r a w i n g  a c c o u n t  b y  t h e  e m p l o y e r  f o r  t h e  b e n e f i t  o f  t h e  w o r k e r *  
may  i m p l y  a n  e m p l o y m e n t  r e l a t i o n s h i p  i f  t h e  w o r k e r  i s  a l l o w e d  t o  
d r a w  f r o m  t h e  a c c o u n t  a t  s t a t e d  i n t e r v a l s  a n d  i s  n o t  r e q u i r e d  t o  
r e i m b u r s e  f o r  a n y  a m o u n t  e x c e e d i n g  e a r n i n g s .

♦ R e c e i v e  p a y m e n t s  f o r  b u s i n e s s  a n d / o r  t r a v e l  e x p e n s e s .  P a y m e n t  o f  
s u c h  e x p e n s e s  i s  i n d i c a t i v e  o f  c o n t r o l  b y  t h e  e m p l o y e r .



♦Rely  o n  t h e  e m p l o y e r  t o  f u r n i s h  t o o l s  a n d  m a t e r i a l s .  I n d e p e n d e n t  
c o n t r a c t o r s  u s u a l l y  s u p p l y  t h e i r  own t o o l s  a n d  m a t e r i a l s .  T h e  
f u r n i s h i n g  o f  s u c h  i t e m s  b y  t h e  e m p l o y e r  i m p l i e s  c o n t r o l .

♦Lack a  m a j o r  i n v e s t m e n t  i n  f a c i l i t i e s  u s e d  t o  p e r f o r m  t h e  s e r v i c e .  
I f  t h e  w o r k e r  h a s  a  m a j o r  I n v e s t m e n t  i n  t h e  w o r k  p r e m i s e s  o r  
e q u i p m e n t  u s e d  t o  p e r f o r m  t h e  w o r k  i t  i s  i n d i c a t i v e  o f  i n d e p e n d e n t  
s t a t u s .  E m p l o y e r s  r o u t i n e l y  s u p p l y  e m p l o y e e s  w i t h  i t e m s  s u c h  a s  
t o o l s ,  m a n u a l s ,  i n s t r u c t i o n  b o o k s ,  c l o t h i n g ,  e t c .  a n d  t h e s e  a r e  n o t  
c o n s i d e r e d  f a c i l i t i e s .

♦ C a n n o t  m a k e  a  p r o f i t  o r  s u f f e r  a  l o s s  f r o m  t h e i r  s e r v i c e s .  T h e  
p o s s i b i l i t y  t h a t  t h e  w o r k e r  m a y  p r o f i t  o r  s u f f e r  a  l o s s  a s  a  r e s u l t  
o f  s e r v i c e s  p e r f o r m e d  i s  i n d i c a t i v e  o f  i n d e p e n d e n t  c o n t r a c t o r  
s t a t u s .  An i n d e p e n d e n t  c o n t r a c t o r  h a s  r e c u r r i n g  l i a b i l i t i e s  a n d  
o b l i g a t i o n s  a n d  p r o f i t  o r  l o s s  i s  d e p e n d e n t  o n  t h e  r e l a t i o n  b e t w e e n  
h i s  r e c e i p t s  a n d  e x p e n d i t u r e s .

♦Work f o r  o n e  e m p l o y e r  a t  a  t i m e .  An i n d i v i d u a l  w h o  w o r k s  f o r  a  
n u m b e r  o f  e m p l o y e r s  a t  o n e  t i m e  i s  u s u a l l y  t h o u g h t  t o  b e  f r e e  f r o m  
t h e  c o n t r o l  o f  a n y  e m p l o y e r  t h e r e b y  a c h i e v i n g  i n d e p e n d e n t  s t a t u s .

♦Do n o t  o f f e r  t h e i r  s e r v i c e s  t o  t h e  g e n e r a l  p u b l i c .  O f f e r i n g  
s e r v i c e s  t o  t h e  g e n e r a l  p u b l i c  u s u a l l y  c o n n o t e s  i n d e p e n d e n t  
c o n t r a c t o r  s t a t u s ,  e s p e c i a l l y  i f  t h e  i n d i v i d u a l  h a s  a  p l a c e  o f  
b u s i n e s s ,  a d v e r t i s e s  h i s  s e r v i c e s ,  a n d  g e r e r a l l y  s e e k s  t o  a t t r a c t  
c u s t o m e r s .

♦Can b e  f i r e d  b y  t h e  e m p l o y e r .  An i n d i v i d u a l  who  c a n  b e  f i r e d  f r o m  
h i s  o r  h e r  e m p l o y m e n t  p o s i t i o n  b y  t h e  e m p l o y e r  i s  a n  e m p l o y e e .  
I n d e p e n d e n t  c o n t r a c t o r s  c a n n o t  b e  f i r e d ,  e x c e p t  t o  t h e  e x t e n t  t h a t  
t h ^ y  d o  n o t  a d h e r e  t o  s o m e  c o n t r a c t u a l  o b l i g a t i o n  o r  s p e c i f i c a t i o n .

♦May q u i t  w o r k  a t  a n y  t i m e  w i t h o u t  i n c u r r i n g  l i a b i l i t y .  I f  a  
w o r k e r  h a s  t h e  r i g h t  t o  l e a v e  t h e  e m p l o y m e n t  a t  a n y  t i m e  w i t h o u t  
i n c u r r i n g  l i a b i l i t y ,  t h e n  a n  e m p l o y e i — e m p l o y e e  r e l a t i o n s h i p  e x i s t s .
An i n d e p e n d e n t  c o n t r a c t o r  u s u a l l y  a g r e e s  t o  d o  a  s p e c i f i c  j o b  f o r  a
s p e c i f i e d  c o m m i s s i o n ,  a n d  i f  t h e  c o n t r a c t o r  d o e s  n o t  f u l f i l l  t h a t
o b l i g a t i o n  h e  c a n  b e  h e l d  l i a b l e .

T e s t  I I I — S t a t u t o r y  E m p l o y e e s

F o u r  o c c u p a t i o n s  t h a t  c o u l d  n o t  m e e t  t h e  e m p l D y e e - s t a t u s  t e s t  
u n d e r  t h e  I RS c o m mo n - 1  aw r u l e s  h a v e  b e e n  d e s i g n a t e d  e m p l o y e e s  b y  
c o n g r e s s i o n a l  s t a t u t e  < a g e n t - d r i v e r s  o r  c o m m i s s i o n - d r i  v e r s ,  f u l l ­
t i m e  l i f e  i n s u r a n c e  s a l e s p e o p l e ,  h o m e w o r k e r s ,  a n d  f u l l - t i m e  
t r a v e l i n g  o r  c i t y  s a l e s p e o p l e ) .

I n  o r d e r  f o r  a n  i n d i v i d u a l  t o  b e  d e s i g n a t e d  a s  a  T e s t  I I I  
s t a t u t o r y  h e  o r  s h e  m u s t  m e e t  t h e  s p e c i f i c a t i o n s  f o r  o n e  o f  t h e  
f o u r  d e s i g n a t e d  o c c u p a t i o n s ,  a s  w e l l  a s  t h e  f o l l o w i n g  c o n d i t i o n s i

♦The w o r k e r  m u s t  p e r f o r m  s u b s t a n t i a l l y  a l l  o f  t h e  w o r k  p e r s o n a l l y j

♦The w o r k e r  m u s t  h a v e  n o  s u b s t a n t i a l  i n v e s t m e n t  i n  t h e  f a c i l i t i e s  
u s e d  t o  p e r f o r m  t h e  w o r k j  a n d



♦The w o r k  m u s t  b e  p e r f o r m e d  i n  a  c o n t i n u i n g  r e l a t i o n s h i p .

S t a t u t o r y  N o n e m p l o y e e B

I n  t h e  R e v e n u e  A c t  o f  1 9 7 8  t h e  C o n g r e s s  c r e a t e d  a  " s a f e  h a v e n "  f o r  
t a x p a y e r s  who  h a d  p r e v i o u s l y  c l a s s i f i e d  c e r t a i n  w o r k e r s  a s  
i n d e p e n d e n t  c o n t r a c t o r s ,  b u t  who  m i g h t  n o t  a c t u a l l y  m e e t  t h e  I R S  
t e s t .  T h i s  s a f e  h a v e n  w o u l d  e x t e n d e d  b y  t h e  Ta x  E q u i t y  a n d  F i s c a l  
R e s p o n s i b i l i t y  A c t  o f  1 9 8 2  ( T E F R A ) . T h e s e  a c t i o n s  w e r e  t a k e n  t o  
m i n i m i z e  e m p l o y e r s '  c o n f u s i o n  a b o u t  e m p l o y m e n t  s t a t u s  w h i l e  t h e  
C o n g r e s s  c o n t i n u e d  t o  s e e k  a  m o r e  d e f i n i t i v e  m e t h o d  o f  d e t e r m i n i n g  
c l a s s i  f i  c a t i  o n s .

A n o t h e r  p r o v i s i o n  o f  t h e  TEFRA l e g i s l a t i o n  d e s i g n a t e d  q u a l i f i e d  
r e a l  e s t a t e  a g e n t s  a n d  d i r e c t  s e l l e r s  a s  s t a t u t o r y  n o n e m p l o y e e s ,  
t h e r e b y  g r a n t i n g  s e l f - e m p l o y e d  s t a t u s  t o  t h e s e  i n d i v i d u a l s .

2 7 7 . ATT 
2 1 - J A N - 9 2



and  L a b o r  C o m m i t t e e  and S .  1622 t o  t h e  L a b o r  a n d  Human R e s o u r c e s  
C o m m i t t e e .

MISCLASSIFICATION OF WORKERS/INDEPENDENT CONTRACTORS -  H .R.  3813 -  
ThiB b i l l  w o u ld  a l l o w  l e g i t i m a t e  c o n t r a c t o r s  b i d d i n g  on f e d e r a l  
j o b s  t o  b r i n g  a p r i v a t e  r i g h t  o f  a c t i o n  a g a i n s t  s u c c e s s f u l  b i d d e r s  
who h a v e  f r a u d u l e n t l y  m i s c l a s s i f i e d  t h e i r  e m p lo y e e s  a s  i n d e p e n d e n t  
c o n t r a c t o r s  i n  o r d e r  t o  a v o i d  t h e  p a y m e n t  o f  t a x e s  a n d  f r i n g e  
b e n e f i t s .  H .R.  3813 h a s  b e e n  r e f e r r e d  t o  t h e  Ways an d  M eans ,  
C o m m i t t e e .

TIMBER HARVESTING -  H.R . 2463 AND 8 .  1156 -  B o th  b i l l s  p r o v i d e  a 
b a l a n o e d  a p p r o a c h  t o  p r o b l e m s  o f  t i m b e r  h a r v e s t i n g  on o l d  g ro w th  
f e d e r a l  l a n d s .  H.R . 2463 was r e p o r t e d  by t h e  N a t i o n a l  P a r k s  and  
P u b l i c  L a n d s  S u b c o m m i t t e e  and  h e a r i n g s  h a v e  b e e n  h e l d  on S.  1156 by 
t h e  P u b l i c  L a n d s ,  N a t i o n a l  P a r k s  and  F o r e s t s  S u b c o m m i t t e e .

LEAD ABATEMENT -N um erous  b i l l s  r e l a t e d  t o  r e d u c i n g  t h e  r i s k  o f  l e a d  
e x p o s u r e  h a v e  b e e n  i n t r o d u c e d  i n  t h e  C o n g r e s s .  T h e s e  b i l l s  
g e n e r a l l y  s e e k  t o  im p r o v e  m o n i t o r i n g ,  d e t e c t i o n  and  a b a t e m e n t  o f  
l e a d  e x p o s u r e  h a z a r d s .

AMERICAN JOBS PROTECTION ACT -  H.R. 3878 -  T h i s  b i l l  p r o v i d e s  t h a t  
when w o rk  i s  t r a n s f e r r e d  t o  a n o t h e r  c o u n t r y  w h e r e  t h e  a v e r a g e  wage 
1b l e s s  t h a n  50% o f  t h e  a v e r a g e  U .S .  w age ,  o r  em p lo ym en t  s t a n d a r d s  
a r e  s u b s t a n t i a l l y  l e s s  e f f e c t i v e  t h a n  o u r  own, t h e  e m p l o y e r  i s  
r e q u i r e d  t o  p r o v i d e  p r o t e c t i o n  t o  t h e  U .S . -  w o r k e r s  l e f t  b e h i n d ,
H . s .  3878 was r e f e r r e d  t o  t h e  E d u c a t i o n  an d  L a b o r  c o m m i t t e e .

TRADE -  FAST TRACK FOR Me x i c o  -  I n  t h e  l a s t  s e s s i o n  o f  C o n g r e s s  
r e s o l u t i o n s  i n  t h e  House and  S e n a t e  t o  d en y  P r e s i d e n t  Bush " f a s t  
t r a c k "  a u t h o r i t y  f o r  f r e e  t r a d e  n e g o t i a t i o n s  w i t h  M ex ico  w ere
d e f e a t e d .  S .  R e s .  109 h a s  b e e n  i n t r o d u c e d  t o  a l l o w  t h e  C o n g r e s s
t h e  r i g h t  t o  amend c e r t a i n  a r e a s  o f  a n  a g r e e m e n t  w h ich  m i g h t  be
r e a c h e d  w i t h  M e x ic o .  The f r e e  t r a d e  a g r e e m e n t  w i t h  M exico  
t h r e a t e n s  t h e  l o s s  o f  t h o u s a n d s  o f  A m e r ic a n  j o b s .

EXTENSION OF UNEMPLOYMENT BENEFITS -  C o n g r e s s  i s  p u s h i n g  f o r
e x t e n s i o n  o f  unem p lo ym en t  b e n e f i t s ,  w h ic h  a r e  s e t  t o  e x p i r e  on J u n e  
13 ,  t o  O c t o b e r  3 ,  1992 .  A l l  s t a t e s  w o u ld  b e  a l l o w e d  t o  pa y  an  
a d d i t i o n a l  13 weeks  o f  b e n e f i t s  t h r o u g h  J u n e  13 ,  a c c o r d i n g  t o  t h e  
p l a n  b e i n g  d i s c u s s e d .  The House may a l s o  c o n s i d e r  l e g i s l a t i o n  
p e r m a n e n t l y  c h a n g i n g  t h e  f o r m u l a  f o r  d e t e r m i n i n g  when u n em plo ym en t  
b e n e f i t s  b e y o n d  t h e  r e g u l a r  26 w eek s  ( s o  c a l l e d  " e x t e n d e d  
b e n e f i t s " )  become a v a i l a b l e .  P r e s i d e n t  Bush a g r e e d  t o  an  e x t e n s i o n  
i n  h i s  S t a t e  o f  t h e  Union  s p e e c h .

HEALTH CARE REFORM -  Over 30 b i l l s  h a v e  b e e n  i n t r o d u c e d  t o  p r o v i d e  
f o r  c o m p r e h e n s i v e  h e a l t h  c a r e  r e f o r m .  Some o f  t h e s e  p r o p o s a l s  
i n c l u d e  m e a s u r e s  t o  p l a c e  c o n t r o l s  on h e a l t h  c a r e  c o s t s ,  w h ic h  a r e  
g r o w i n g  a t  o v e r  10% p e r  y e a r  and a r e  p r o j e c t e d  t o  r e a c h  o v e r  $750
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The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject 
to consideration by the Legislative Assembly. It is an editor's brief statem ent of the essential features of the 
measure.

D e fin es  “ in d e p e n d e n t c o n t r a c to r ” for p u rp o se s  o f  law s re g a rd in g  incom e ta x a t io n , w o rk e r s ' 
c o m p e n sa tio n , u n em p lo y m en t c o m p e n sa tio n  and r e g is t r a t io n  o f  b u ild e rs . R e q u i r e s  a g e n c ie s  w h ic h  
a d m i n i s t e r  t h o s e  a r e a s  jo in t ly  to  a d o p t  r u l e s  to  c a r r y  o u t  p r o v i s i o n s  o f  A c t .

R e p e a ls  E n r o l l e d  H o u s e  B ill 20-18 (1989 r e g u l a r  s e s s io n ) .

A  B IL L  F O R  A N  A C T

R e la tin g  to  in d e p e n d e n t c o n tra c to r s ;  c re a tin g  new  p ro v is io n s ; a m e n d in g  O R S 316.162, 656.005,
656.027, 656.029, 657.040 and  701.005; an d  re p e a lin g  O R S 657.042 an d  s e c t io n  1, c h a p te r

____________ , O re g o n  L aw s 1989 (E n ro lle d  H o use  Bill 2048).

B e  I t  E n a c t e d  b y  th e  P e o p le  o f  t h e  S t a t e  o f  O r e g o n :
S E C T IO N  1. As used in v a r io u s  p ro v is io n s  o f  O R S c h a p te r s  316, 656, 657 an d  701, a n  in d iv id u a l 

o r  b u s in e s s  e n t i ty  th a t  p e rfo rm s la b o r  o r  s e rv ic e s  for re m u n e ra t io n  sh a ll  be c o n s id e re d  to  p e rfo rm  

th e  la b o r  o r  s e rv ic e s  as a n  “ in d e p e n d e n t c o n t r a c to r ” i f  th e  s ta n d a r d s  o f  th is  s e c tio n  a r e  m et:
(1) T h e  in d iv id u a l o r  b u s in e ss  e n t i ty  p ro v id in g  th e  la b o r  o r  s e r v ic e s  is free  from  d ire c tio n  an d  

c o n tro l  o v e r  th e  m e an s an d  m a n n e r  o f  p ro v id in g  th e  la b o r  o r  s e rv ic e s ,  s u b je c t  on ly  to  th e  r ig h t o f  

th e  p e rs o n  fo r w hom  th e  la b o r  o r  s e rv ic e s  a re  p ro v id ed  to  sp ec ify  th e  d e s ire d  re s u lts ;
(2) T h e  in d iv id u a l o r  b u s in e ss  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  is re sp o n s ib le  fo r o b ta in in g  all 

a s su m e d  b u s in e s s  r e g is tra t io n s  o r  p ro fe ss io n a l o c c u p a tio n  lic e n se s  re q u ire d  by s t a te  law  o r  loca l 

g o v e rn m e n t o rd in a n c e  for th e  in d iv id u a l o r  b u s in e ss  e n t i ty  to  c o n d u c t th e  b u sin ess ;

(3) T h e  in d iv id u a l or b u s in e ss  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  fu rn ish e s  th e  to o ls  o r  e q u ip ­

m e n t n e c e s s a ry  fo r p e rfo rm a n c e  o f  th e  c o n tra c te d  la b o r  o r  se rv ic e s ;
(4) T h e  in d iv id u a l o r  b u s in e ss  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  h a s  th e  a u th o r i ty  to  h ire  an d  

fire  e m p lo y e s  to  p e rfo rm  th e  la b o r  o r  se rv ic e s ;
(5) P a y m e n t fo r th e  la b o r o r  s e rv ic e s  is m ade  upon co m p le tio n  o f  th e  p e rfo rm a n c e  o f sp ec ific  

p o r t io n s  o f  th e  p ro je c t o r  is m ade on  th e  b a s is  o f  an  a n n u a l o r  p e rio d ic  re ta in e r ;
(6) T h e  in d iv id u a l o r  b u s in e ss  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  is re g is te re d  u n d e r  O R S c h a p

te r  701, i f  th e  in d iv id u a l o r  b u s in e ss  e n t i ty  p ro v id e s  la b o r  o r  s e rv ic e s  fo r w h ich  su c h  re g is t r a t io n  is 

re q u ire d ;
(7) F e d e ra l a n d  s ta te  incom e ta x  r e tu rn s  in th e  n am e o f  th e  b u s in e ss  o r  a b u s in e ss  S c h e d u le  

C o r  fa rm  S c h e d u le  F a s  p a r t  o f  th e  p e rso n a l incom e ta x  r e tu r n  w ere  filed  for th e  p re v io u s  y e a r  if  

th e  in d iv id u a l o r  b u s in e ss  e n t i ty  p e rfo rm ed  la b o r  o r  s e rv ic e s  a s  a n  in d ep en d en t c o n tr a c to r  in th e  

p re v io u s  y e a r ;  an d

N O T E : M a t te r  in  b o ld  f a c t  in  an  am ended le c t io n  n  new , m a tte r  l i la / ie  and bratk tttd] u  ex is tin g  taw  to  be om itted .
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(8) T h e  in d iv id u a l o r  b u s in e ss  e n t i ty  re p re se n ts  to  th e  p u b lic  th a t  th e  lab o r o r  s e rv ic e s  a r e  to  

be p ro v id ed  by an  in d e p e n d e n tly  e s ta b lis h e d  bu siness. An in d iv id u a l o r  b u s in e ss  e n t i ty  is c o n s id e re d  

to  be e n g ag e d  in a n  in d e p e n d e n tly  e s ta b lis h e d  bu sin ess  w h en  fo u r  o r  m o re  o f  th e  fo llow ing  c irc u m ­

s ta n c e s  e x is t:
(a) T h e  la b o r o r  s e rv ic e s  a re  p r im a r ily  c a rr ie d  ou t a t  a  lo c a tio n  th a t  is s e p a r a te  from  th e  r e s ­

iden ce  o f  a n  in d iv id u a l w ho  p e rfo rm s th e  la b o r  o r se rv ices , o r  a r e  p r im a rily  c a r r ie d  o u t in a sp ec ific  

p o rtio n  o f  th e  re s id e n c e , w h ich  p o r tio n  is s e t  a s id e  a s  th e  lo c a t io n  o f  th e  b u sin e ss ;
(b) C o m m ercia l a d v e r t is in g  o r  b u s in e ss  c a rd s  a s  is c u s to m a ry  in o p e ra tin g  s im ila r  b u s in e sse s  

a re  p u rc h a s e d  for th e  b u s in e ss , o r  th e  in d iv id u al o r  b u s in e ss  e n t i ty  h as a  t r a d e  a s s o c ia t io n  m em ­

bersh ip ;
(c) T e le p h o n e  l is t in g  a n d  s e rv ic e  a r e  used  for th e  b u s in e s s  th a t  is s e p a ra te  from  th e  p e rso n a l 

re s id e n c e  lis tin g  an d  s e r v ic e  u sed  by  an  ind iv id ual w ho p e rfo rm s  th e  la b o r  o r  s e rv ic e s ;

(d) L ab o r o r  s e r v ic e s  a r c  p e rfo rm ed  on ly  p u rs u a n t to  w r i t te n  c o n tra c ts ;
(e) L a b o r o r  s e r v ic e s  a r e  p e rfo rm ed  for tw o o r  m ore d if fe re n t p e rso n s  w ith in  a p e rio d  o f  one 

year; o r
(0 T h e  in d iv id u a l o r  b u s in e ss  e n t i ty  assu m es fin an cia l re s p o n s ib il i ty  for d e fe c tiv e  w o rk m a n sh ip  

o r  for se rv ic e  n o t p ro v id e d  a s  ev id en c ed  by th e  o w n ersh ip  o f  p e rfo rm a n c e  b o nds, w a r r a n t ie s ,  e r ro r s  
and o m issio n  in s u ra n c e  o r  l ia b ility  in s u ra n c e  re la tin g  to  th e  la b o r  o r  s e rv ic e s  to  b e  p ro v id ed .

S E C T IO N  l a .  In a c c o rd a n c e  w ith  O R S 183.310 to  183.550, th o se  ag e n c ie s  re s p o n s ib le  fo r th e  

a d m in is tra tio n  o f  O R S c h a p te r s  316, 656, 657 and  701, jo in t ly  sh a ll a d o p t ru le s  to  c a r ry  o u t th e  

p ro v is io n s  o f  s e c tio n  1 o f  th is  A ct.
S E C T IO N  2. O R S 316.162 is a m en d e d  to  read:

316.162. A s used  in  O R S 316.162 to  316.212:
(1) “ N u m b e r o f  w ith h o ld in g  e x e m p tio n s  c la im ed " m ean s th e  n u m b e r o f  w ith h o ld in g  ex em p tio n s  

cla im ed  in a w ith h o ld in g  e x e m p tio n  c e r t if ic a te  in effect u n d e r  O R S 316.182, e x c e p t th a t  i f  no  su ch  

c e r tif ic a te  is in  e ffe c t, th e  n u m b e r o f  w ith h o ld in g  ex em p tio n s  c la im e d  is c o n s id e re d  to  be zero .
(2) “ W a g es” m e a n s  re m u n e ra tio n  fo r se rv ic e s  p e rfo rm ed  by  a n  em ploy e for a n  em p lo y er, in c lu d ­

ing th e  c a s h  v a lu e  o f  a ll re m u n e ra tio n  pa id  in an y  m edium  o th e r  th a n  cash , e x c e p t th a t  “w a g es"  

does no t in c lu d e  re m u n e ra t io n  pa id :
(a) F o r a c tiv e  s e rv ic e  in  th e  A rm ed F o rces  o f  th e  U n ite d  S ta te s  a s  to  w h ich  no  w ith h o ld in g  is 

re q u ire d  by th e  In te rn a l  R ev en u e  Code.
(b) To an  em p lo y e  o f  a com m on c a r r ie r  to  th e  e x te n t th a t  se c tio n s  1512 a n d  11504, t i t l e  49, 

U n ited  S ta te s  C ode p ro h ib its  th e  re m u n e ra tio n  from  w ith h o ld in g  fo r s t a t e  in co m e ta x e s .
(c) F o r d o m estic  s e rv ic e  in a p r iv a te  hom e, a local c o lle g e  c lu b  o r  a  local c h a p te r  o f  a  co lleg e  

f ra te rn ity  o r  s o ro r i ty .
(d) F o r ca su a l la b o r  n o t in  th e  c o u rse  o f  th e  e m p lo y e r’s  t r a d e  o r  bu sin ess.
(e) To an  em p lo y e  w h o se  se rv ic e s  to  th e  em ploy er c o n s is t so le ly  o f  la b o r in c o n n e c tio n  w ith  th e  

p la n tin g , c u ltiv a tin g  o r  h a rv e s t in g  o f  se a so n a l a g r ic u l tu ra l  c ro p s  if th e  to ta l a m o u n t p a id  to  su ch  

em ploye is less th a n  $300 a n n u a lly .

(0 T o seam en  w h o  a rc  ex em p t from  g a rn ish m e n t, a t ta c h m e n t  o r  e x e c u tio n  u n d e r  t i t le  46 o f  th e  

U n ited  S ta te s  Code.

(g) To p e rso n s  te m p o ra r i ly  em ploy ed  as em erg en cy  fo re s t f ire  fig h te rs .

(h) T o  em p lo y es’ t r u s t s  ex em p t from  tax  u n d e r p ro v is io n s  o f  th e  fed e ra l In te rn a l  R e v en u e  Code.

(i) F o r s e rv ic e s  p e rfo rm e d  by  a du ly  o rd a in e d , co m m issio n ed  o r  lice n sed  m in is te r  o f  a c h u rc h  in

[21
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1 th e  e x e rc is e  o f  th e  m in is te r 's  m in is try  o r  by  a m em b er o f  a re lig io u s  o rd e r  in th e  e x e rc ise  o f reli-

2 g io us d u t ie s  re q u ire d  by su c h  o rd e r , w h ic h  d u tie s  a re  no t co m m erc ia l in n a tu re .

3 (j) F o r  s e r v ic e s  p e r f o r m e d  b y  a n  in d e p e n d e n t  c o n t r a c t o r ,  a s  t h a t  t e r m  is  d e f in e d  in  s e c -

4 tion 1 of this 1080 Act.

5 (3) "E m p lo y e r"  m eans:

6 (a) A p e rso n  w ho  is in su c h  r e la t io n  to  a n o th e r  p e rso n  th a t  th e  p e rso n  m ay  c o n tro l th e  w o rk

7 o f  th a t  o th e r  p e rso n  an d  d ir e c t  th e  m a n n e r  in w h ich  i t  is to  be d o ne; o r

8 (b) A n o ff ic e r o r  em p lo y e  o f  a c o rp o ra t io n ,  o r  a m em ber o r  em ploy e o f  a p a r tn e r s h ip ,  w ho a s

'j su c h  o ff ic e r , em ploy e  o r  m em b er is u n d e r  a  d u ty  to  p e rfo rm  th e  a c ts  re q u ire d  o f  e m p lo y e rs  by O R S

10 316.167, 316.182. 316.197, 316.202 an d  316.207.

11 S E C T IO N  3 . O R S 656.005 is am en d e d  to  rea d :

12 656.005. (1) “A v e ra g e  w eek ly  w a g e"  m e a n s  th e  O regon  a v e ra g e  w e ek ly  w ag e  in  co vered  em-

13 p lo y m e n t, a s  d e te rm in e d  by th e  E m p lo y m en t D iv isio n  o f  th e  D e p a r tm e n t o f  H u m an  R eso u rces , fo r

14 th e  la s t  q u a r t e r  o f  th e  c a le n d a r  y e a r  p re c e d in g  th e  fiscal y e a r  in w h ich  th e  in ju ry  o c c u rre d .

15 (2) “ B e n e f ic ia ry "  m e an s  an  in ju re d  w o rk e r , an d  th e  h u sb an d , w ife, c h ild  o r  d e p e n d e n t o f  a

16 w o rk e r ,  w h o  is e n ti t le d  to  re c e iv e  p a y m e n ts  u n d e r  th is  c h a p te r . H o w ev er, a sp o u se  o f  an  in ju red
17 w o rk e r  liv in g  in a s ta te  o f  a b a n d o n m e n t fo r m o re  th a n  one y e a r  a t  th e  tim e o f  th e  in ju ry  o r  subse-

18 q u e n tly  is  n o t a b e n e f ic ia ry . A sp o u se  w h o  h a s  liv ed  s e p a ra te  an d  a p a r t  from  th e  w o rk e r  for a p e rio d
19 o f  tw o  y e a r s  a n d  w ho  h a s  no t d u rin g  th a t  tim e , rec e iv ed  o r a tte m p te d  by  p ro c e s s  o f  law  to  c o lle c t
20 fun ds fo r s u p p o r t  o r  m a in te n a n c e , is c o n s id e re d  liv ing  in a s ta te  o f  a b a n d o n m e n t.

21 (3) " B o a rd ” m e an s  th e  W o rk e rs ’ C o m p e n sa tio n  B oard .
22 (4) " C a r r ie r - in s u re d  em p lo y e r"  m e a n s  a n  em p lo y e r w ho p ro v id e s  w o rk e r s ' c o m p e n sa tio n  cover-
23 a g e  w ith  a  g u a ra n ty  c o n tr a c t  in s u re r .

24 (5) “ C h ild "  in c lu d e s  a  p o sth u m o u s ch ild , a  ch ild  leg ally  ad o p ted  p r io r  to  th e  in ju ry , a ch ild  to-

25 w a rd  w h o m  th e  w o rk e r  s ta n d s  in lo c o  p a re n t is ,  a n  ille g itim a te  ch ild  a n d  a  s te p c h ild , if  su c h
26 s te p c h i ld  w a s , a t  th e  tim e  o f  th e  in ju ry , a  m e m b e r o f  th e  w o rk e r’s fam ily  a n d  s u b s ta n t ia l ly  d e p e n d e n t

27 up on  th e  w o rk e r  fo r su p p o rt,  An in v a lid  d e p e n d e n t ch ild  is a ch ild , Tor p u rp o s e s  o f  b e n efits , re-
28 g a rd le s s  o f  ag e , so  long a s  th e  ch ild  w a s  a n  in v a lid  a t  th e  tim e o f  th e  a c c id e n t a n d  th e re a f te r  re-
29 m a in s  a n  in v a lid  s u b s ta n t ia l ly  d e p e n d e n t on  th e  w o rk e r  for su p p o rt.  F o r  p u rp o s e s  o f  th is  c h a p te r ,
30 a n  in v a lid  d e p e n d e n t c h ild  is c o n s id e re d  to  be a ch ild  u n d e r 18 y e a r s  o f  ag e .

31 (6) "C la im "  m e an s  a w r i t te n  re q u e s t  fo r co m p en sa tio n  from  a su b je c t  w o rk e r  o r  so m eo n e  on  th e

32 w o rk e r 's  b e h a lf , o r  a n y  co m p en sab le  in ju ry  o f  w h ich  a su b je c t e m p lo y e r  h a s  n o tic e  o r  know ledge.
33 (7}(a) A “co m p e n sa b le  in ju ry "  is a n  a c c id e n ta l  in ju ry , o r  a c c id e n ta l  in ju ry  to  p ro s th e tic  appli-

34 a n c e s , a r is in g  o u t o f  a n d  in th e  c o u rse  o f  em ploy m en t re q u ir in g  m e d ica l s e rv ic e s  o r  re su ltin g  in

35 d is a b il i ty  o r  d e a th ;  a n  in ju ry  is a c c id e n ta l  if  th e  re s u lt  is a n  a c c id e n t , w h e th e r  o r  n o t due to  acc i-
36 d e n ta l  m e a n s . H o w ev er, “co m p en sab le  in ju ry "  do es no t include:

37 (A) In ju ry  to  an y  a c t iv e  p a r t ic ip a n t  in a s s a u lts  o r  com bats w h ich  a re  n o t c o n n e c te d  to  th e  job

3» a s s ig n m e n t an d  w h ich  a m o u n t to  a d e v ia tio n  from  c u sto m ary  d u tie s ; o r
39 (B) In ju ry  in c u r re d  w h ile  en g ag in g  in  o r  pe rfo rm ing , o r  a s  th e  re s u l t  o f  e n g a g in g  in o r  per-
40 fo rm in g , a n y  r e c re a t io n a l  o r  so c ia l a c t iv i t ie s  so le ly  for th e  w o rk e r 's  p e rso n a l p le a s u re .

41 (b) A “d is a b lin g  c o m p en sab le  in ju ry "  is  an  in ju ry  w hich  e n ti t le s  th e  w o rk e r  to  co m p en sa tio n  for

42 d is a b i l i ty  o r  d e a th .
43 (c) A " n o n d isa b l in g  co m p en sab le  in ju ry "  is an y  in ju ry  w h ich  re q u ire s  m e d ica l s e rv ic e s  only .

44 (8) "C o m p e n s a tio n "  in c lu d e s  all benefit-s, in c lu d in g  m edical se rv ic e s , p ro v id e d  fo r a  co m pen sab le
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in ju ry  to  a su b je c t w o rk e r  o r  th e  w o rk e r 's  b e n e fic ia r ie s  by an  in s u r e r  o r  s e l f  in s u re d  em p lo y er p u r ­

s u a n t  to  th is  c h a p te r .
(9) " D e p a r tm e n t"  m e a n s  th e  D e p a rtm e n t o f  In s u ra n c e  a n d  F in a n c e .

(10) " D e p e n d e n t"  m e a n s  a n y  o f  th e  fo llow ing-nam ed re la t iv e s  o f  a  w o rk e r  w h ose  d e a th  re s u lts  

from  an y  in ju ry  an d  w h o  le a v e s  su rv iv in g  no w idow , w id o w e r o r  c h ild  u n d e r  th e  a g e  o f  18 y e a rs : 

F a th e r ,  m o th e r , g ra n d fa th e r ,  g ra n d m o th e r , s te p fa th e r ,  s te p m o th e r , g ra n d s o n ,  g ra n d d a u g h te r ,  b ro th e r , 

s is te r ,  h a lf  s is te r ,  h a lf  b r o th e r ,  n iece  o r  nephew , w ho a t  th e  tim e o f  th e  a c c id e n t ,  a re  d e p e n d e n t in 

w hole o r  in p a r t  fo r th e i r  su p p o r t upon th e  e a rn in g s  o f  th e  w o rk e r . U n le s s  o th e rw is e  p ro v id ed  by 

tre a ty ,  a lie n s  n o t re s id in g  w ith in  th e  U n ited  S ta te s  a t  th e  tim e  o f  th e  a c c id e n t  o th e r  th a n  fa th e r , 

m o th e r , h u sb an d , w ife o r  c h ild re n  a re  no t in c lu d e d  w ith in  th e  te rm  “d e p e n d e n t."

(11) “ D ire c to r” m e a n s  th e  D ire c to r  o f  th e  D e p a rtm e n t o f  In s u ra n c e  a n d  F in a n c e .

(12) " D o c to r” o r  " p h y s ic ia n "  m ean s a p e rso n  du ly  lic e n se d  to  p r a c t ic e  on e  o r  m o re  o f  th e  h e a l­

ing a r ts  in th is  s ta te  w i th in  th e  lim its  o f  th e  licen se  o f  th e  l ic e n t ia te .  “A tte n d in g  p h y s ic ia n "  m eans 

a d o c to r  o r  p h y s ic ia n  w h o  is p r im a rily  resp o n s ib le  for th e  t r e a tm e n t  o f  a  w o rk e r 's  co m p en sab le  in ­
ju ry . "C o n su ltin g  p h y s ic ia n "  m e an s  a d o c to r  o r  p h y s ic ia n  w ho  e x a m in e s  a w o rk e r  o r  th e  w o rk e r 's  

m edical re c o rd  to  a d v ise  th e  a tte n d in g  p h y s ic ia n  re g a rd in g  t r e a tm e n t  o f  a  w o rk e r ’s co m pen sab le  

in ju ry .
(13) "E m p lo y e r"  m e a n s  a n y  p e rso n , in c lu d in g  re c e iv e r , a d m in is tr a to r ,  e x e c u to r  o r  t ru s te e ,  and  

th e  s ta te ,  s ta te  a g e n c ie s , c o u n tie s , m u n ic ip a l c o rp o ra tio n s , sch o o l d i s t r ic t s  an d  o th e r  p u b lic  c o rp o ­

ra tio n s  o r  p o litic a l s u b d iv is io n s , w ho c o n tra c ts  to  pay  a re m u n e ra tio n  fo r an d  s e c u re s  th e  r ig h t to  

d ire c t an d  c o n tro l th e  s e r v ic e s  o f  a n y  p e rso n .
(14) " G u a ra n ty  c o n t r a c t  in s u re r"  an d  " in s u re r"  m ean  th e  S ta te  A c c id e n t In s u ra n c e  Fund C o r­

p o ra tio n  o r  a n  in s u re r  a u th o r iz e d  u n d e r  O R S c h a p te r  731 to  t r a n s a c t  w o rk e r s ' co m p e n sa tio n  in s u r ­

an c e  in th is  s ta te .
(15) " In s u ra n c e  a n d  F in a n c e  F u n d "  m ean s th e  fund c re a te d  by O R S 705.145.
(16) " In v a lid "  m e an s  o n e  w ho is p h y s ic a lly  o r  m e n ta lly  in c a p a c i ta te d  from  e a rn in g  a livelihood .
(17) "M e d ic a lly  s ta t io n a r y "  m ean s  th a t  no fu r th e r  m a te r ia l  im p ro v e m e n t w ould  re a so n a b ly  be 

ex p ec ted  from  m ed ica l t r e a tm e n t ,  o r  th e  p a ssa g e  o f  tim e.
(18) "N o n c o m p ly in g  e m p lo y e r"  m ean s a  su b je c t e m p lo y e r  w ho h a s  fa iled  to  com ply  w ith  ORS 

656.017.

(19) " P a r ty "  m e an s  a c la im a n t fo r c o m p en sa tio n , th e  e m p lo y e r o f  th e  in ju re d  w o rk e r  a t  th e  tim e 

o f  in ju ry  an d  th e  in s u re r ,  i f  an y , o f  su c h  em p lo y er.
(20) " P a y ro ll"  m e a n s  a re c o rd  o f  w ag es p a y ab le  to  w o rk e rs  fo r th e i r  s e rv ic e s  an d  inc ludes 

com m issions, v a lu e  o f  e x c h a n g e  la b o r  an d  th e  re a so n a b le  v a lu e  o f  b o a rd , r e n t ,  h o u sin g , lodg ing  o r  

s im ila r  a d v a n ta g e  re c e iv e d  from  th e  em p lo y er. H o w ev er, " p a y ro ll” d o e s  n o t in c lu d e  o v e rtim e  pay, 

v a c a tio n  pay , b o n u s  p a y , tip s , am o u n ts  p a y a b le  u n d e r  p ro f it-s h a r in g  a g re e m e n ts  o r  bo nus p ay m en ts  
to  re w a rd  w o rk e rs  fo r s a fe  w o rk in g  p ra c tic e s . B onus p a y  is lim ited  to  p a y m e n ts  w h ich  a re  no t a n ­

tic ip a te d  u n d e r th e  c o n t r a c t  o f  em ploy m en t an d  w h ich  a r e  p a id  a t th e  so le  d is c re tio n  o f  th e  cm 

p lo yor. T h e  ex c lu sio n  fro m  p a y ro ll o f  bo nus p a y m e n ts  to  re w a rd  w o rk e rs  fo r  sa fe  w o rk in g  p ra c tic e s  

is  on ly  for th e  p u rp o s e  o f  c a lc u la tio n s  b a sed  on p a y ro ll to  d e te rm in e  p re m iu m  fo r w o rk e rs ' com ­

p e n sa tio n  in s u ra n c e , a n d  d o cs  no t a ffe c t an y  o th e r  c a lc u la tio n  o r  d e te rm in a tio n  b a sed  on  p a y ro ll for 
th e  p u rp o se s  o f  th is  c h a p te r .

(21) "P e rso n "  in c lu d e s  p a r tn e rs h ip ,  jo in t v e n tu re , a s s o c ia tio n  an d  c o rp o ra tio n .

(22) “S e lf  in su re d  e m p lo y e r"  m e an s  an  em p lo y e r o r  g ro u p  o f  e m p lo y e rs  c e r t if ie d  u n d e r ORS

14)
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656.430 a s  m e e tin g  th e  q u a lif ic a tio n s  s e t  o u t by ORS 656.407.

(23) " S ta te  A c c id en t In s u ra n c e  F u nd  C o rp o ra tio n "  an d  “c o rp o ra t io n "  m ean  th e  S ta te  A cc id en t 

In s u ra n c e  F u nd  C o rp o ra tio n  c r e a te d  u n d e r  O R S 656.752.
(24) "S u b je c t em p lo y er"  m e a n s  an  e m p lo y e r who is s u b je c t  to  th is  c h a p te r  a s  p ro v id e d  by ORS 

656.023.
(25) "S u b jec t w o rk e r"  m e a n s  a  w o rk e r  w ho is s u b je c t  to  th is  c h a p te r  a s  p ro v id e d  by ORS 

656.027.
(26) “ W ages" m e an s  th e  m o ney  r a te  a t  w h ich  th e  s e rv ic e  re n d e re d  is re c o m p e n se d  u n d e r  th e  

c o n t r a c t  o f  h ir in g  in fo rce  a t  th e  lim e  o f  th e  a cc id en t, in c lu d in g  re a s o n a b le  v a lu e  o f  b o a rd , re n t,  

h o u s in g , lod g ing  o r  s im ila r  a d v a n ta g e  re c e iv e d  from  th e  e m p lo y e r, a n d  in c lu d e s  th e  a m o u n t o f  tip s  

re q u ire d  to  be re p o r te d  by th e  e m p lo y e r p u rs u a n t  to  s e c tio n  6053 o f  th e  In te rn a l  R e v en u e  C ode o f  

1954, a s  am en d ed , an d  th e  re g u la t io n s  p ro m u lg a te d  p u rs u a n t th e re to ,  o r  th e  a m o u n t o f  a c tu a l  tip s  
r e p o r te d , w h ic h e v e r  a m o u n t is g r e a te r .  T h e  S ta te  A cciden t In s u ra n c e  F u n d  C o rp o ra tio n  m ay  e s ta b ­

lish  assu m e d  m inim um  an d  m ax im u m  w a g es , in  conform ity  w ith  re c o g n iz e d  in s u ra n c e  p r in c ip le s , a t  

w h ich  an y  w o rk e r  sh a ll be c a r r ie d  up on  th e  p ay ro ll o f th e  e m p lo y e r fo r th e  p u rp o s e  o f  d e te rm in in g  

th e  p re m iu m  o f  th e  em p lo y er.
(27) "W o rk e r"  m ean s an y  p e rso n , in c lu d in g  a m inor w h e th e r  la w fu lly  o r  u n law fu lly  em ploy ed , 

w h o  e n g a g e s  to  fu rn ish  s e rv ic e s  fo r a  re m u n e ra tio n , su b je c t to  th e  d ir e c t io n  an d  c o n tro l o f  an  em ­

p lo y e r  a n d  in c lu d e s  sa la r ie d , e le c te d  a n d  ap p o in ted  o ffic ia ls  o f  th e  s la te ,  s t a t e  a g e n c ie s , c o u n tie s , 
c i t ie s ,  sch o o l d is tr ic ts  an d  o th e r  p u b lic  c o rp o ra tio n s , b u t d o es  no t in c lu d e  a n y  p e rso n  w h o se  se rv ic e s  

a r e  p e rfo rm ed  a s  an  in m a te  o r  w a rd  o f  a s ta te  in s titu tio n .
(28) "Independent contractor" has the meaning for that term provided in section 1 of this 

1989 Act.

S E C T IO N  4. O R S 656.027 is  a m en d e d  to  read :
656.027. All w o rk e rs  a re  s u b je c t  to  O R S 656.001 to  656.794 e x c e p t th o se  n o n su b je c t w o rk e rs  d e ­

sc r ib e d  in th e  fo llow ing  su b se c tio n s :
(1) A w o rk e r  em ployed a s  a  d o m es tic  s e r v a n t  in o r  a b o u t a p r iv a te  hom e. F o r  th e  p u rp o se s  o f  

th is  su b se c tio n  “d o m estic  s e r v a n t"  m e an s  an y  w o rk e r en g ag e d  in h o u se h o ld  d o m es tic  se rv ic e .
(2) A w o rk e r  em ployed to  do  g a rd e n in g , m a in ten an ce , re p a ir ,  rem o d e lin g  o r  s im ila r  w o rk  in o r  

a b o u t th e  p r iv a te  hom e o f  th e  p e rso n  em p lo y in g  th e  w o rk e r .

(3)(a) A w o rk e r  w h ose em p lo y m en t is c a su a l an d  e ith e r:
(A) T h e  em ploy m en t is n o t in  th e  c o u rse  o f  the  tra d e , b u s in e ss  o r  p ro fe ss io n  o f  th e  em p lo y er;

o r
(B) T h e  em ploy m en t is in  th e  c o u rs e  o f  th e  tra d e , b u s in e ss  o r  p ro fe ss io n  o f  a n o n su b je c t em ­

p lo y e r.
(b) F o r th e  p u rp o se  o f  th is  s u b se c tio n , “ca su a l"  re fe rs  o n ly  to  em p lo y m e n ts  w h e re  th e  w o rk  in 

a n y  3 0 d a y  p e riod , w ith o u t re g a rd  to  th e  n u m b er o f w o rk e rs  em ploy ed , in v o lv e s  a  to ta l  la b o r  co s t 

o f  less th a n  $200.
(4) A p e rso n  for w hom  a ru le  o f  l ia b ility  for in ju ry  o r  d e a th  a r is in g  o u t o f  an d  in th e  c o u rse  o f  

em p lo y m en t is p ro v id ed  by th e  la w s  o f  th e  U n ited  S ta te s .
(5) A w o rk e r  en g ag e d  in th e  t r a n s p o r ta t io n  in in te r s ta te  co m m erce  o f  go ods, p e rso n s  o r p ro p e r ty  

fo r h ire  by ra il , w a te r , a> c ra f t o r  m o to r  v e h ic le , and  w hose em p lo y e r h as no  fixed p la c e  o f  b u s in e ss  

in th is  s ta te .
(6) W o rk e rs  o f  an y  c ity  h a v in g  a p o p u la tio n  o f  m ore th a n  200,000 th a t  p ro v id e s  by o rd in a n c e  o r
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1 c h a r te r  c o m p e n sa tio n  e q u iv a le n t  to  c o m p e n sa tio n  u n d e r  ORS G56.00J to  656.794.

2 (7) S o le  p ro p r ie to r s .  W h e n  l a b o r  o r  s e r v ic e s  a r e  p e r f o r m e d  u n d e r  c o n t r a c t ,  t h e  s o le  p ro -

3 p r i e t o r  m u s t  q u a l i fy  a s  a n  i n d e p e n d e n t  c o n t r a c t o r .

4 (8) P a r tn e r s  w ho a r e  n o t e n g a g e d  in w o rk  p e rfo rm ed  in d ire c t c o n n e c tio n  w ith  th e  c o n s tru c tio n ,

5 a l te r a t io n ,  r e p a ir ,  im p ro v e m e n t, m o v in g  o r  d e m o litio n  o f  an  im p ro v e m e n t o n  r e a l  p ro p e r ty  o r

6 a p p u r te n a n c e s  th e re to .  W h e n  l a b o r  o r  s e r v ic e s  n r e  p e r f o r m e d  u n d e r  c o n t r a c t ,  t h e  p a r t n e r s h i p

7 m u s t  q u a l i fy  a s  a n  i n d e p e n d e n t  c o n t r a c t o r .

10 if  th e  a c t iv i t ie s  o f  th e  c o rp o ra t io n  a re  c o n d u c te d  on  land  th a t  r e c e iv e s  fa rm  u se  ta x  a sse ssm e n t

11 p u rsu a n t to  O R S 215.203 a n d  O R S c h a p te r  308, c o rp o ra te  o fflcer in c lu d e s  a ll in d iv id u a ls  id en tified

12 a s  d ir e c to r s  in  th e  c o rp o ra te  b y law s , re g a rd le s s  o f  o w n ersh ip  in te re s t ,  a n d  w ho  a r e  m e m b e rs  o f  th e

13 sam e fam ily , w h e th e r  r e la te d  by  b lo o d , m a rr ia g e  o r  ad o p tio n . W h e n  l a b o r  o r  s e r v i c e s  a r e  p e r -

14 fo rm e d  u n d e r  c o n t r a c t ,  t h e  c o r p o r a t i o n  m u s t  q u a l i fy  a s  a n  i n d e p e n d e n t  c o n t r a c t o r .
15 (10) A p e rs o n  p e rfo rm in g  s e rv ic e s  p r im a rily  fo r b o a rd  and lodg ing  re c e iv e d  fro m  a n y  re lig io u s ,

16 c h a r ita b le  o r  r e l i e f  o rg a n iz a tio n .
17 (J i)  a  n e w s p a p e r  c a r r i e r  u ti liz e d  in c o m p lia n ce  w ith  th e  p ro v is io n s  o f  O R S  65 6.070 an d  656.075.

18 (12) A p e rs o n  w h o  h a s  b e en  d e c la re d  a n  a m a te u r  a th le te  u n d e r  th e  ru le s  o f  th e  U n ited  S ta te s

19 O lym pic C o m m itte e  o r  th e  C a n a d ia n  O lym pic  C o m m ittee  an d  w ho  re c e iv e s  no  re m u n e ra t io n  for
20 p e rfo rm a n c e  o f  s e r s :  '•s s an  a th le te  o th e r  th a n  b o a rd , room , re n t ,  h o u s in g , lo d g in g  o r  o th e r  rea-
21 so n ab le  in c id e n ta l  s u b s i s t t . . . e  a llo w a n c e , o r  a n y  a m a te u r  sp o r ts  o ffic ia l w ho  is c e r t i f ie d  by a  re-
22 cognized  O re g o n  o r  n a t io n a l  c e r t ify in g  a u th o r i ty ,  w h ich  re q u ire s  o r  p ro v id e s  l ia b i l i ty  a n d  a c c id e n t

23 in s u ra n c e  fo r s u c h  o ff ic ia ls . A r o s te r  o f  rec o g n ized  O reg o n  and n a tio n a l c e r t ify in g  a u th o r i t ie s  w ill
24 be m a in ta in e d  by th e  D e p a r tm e n t o f  In s u ra n c e  a n d  F in an c e , from  lis ts  o f  c e r t i fy in g  o rg a n iz a tio n s
25 su b m itted  by t l .e  O re g o n  S c h o o l A c tiv itie s  A sso c ia tio n  an d  th e  O reg o n  P a rk  a n d  R e c re a t io n  S o cie ty .
26 (13) V o lu n te e r  p e rso n n e l p a r t ic ip a t in g  in th e  A C T IO N  p ro g ram s, o rg a n iz e d  u n d e r  th e  D om estic
27 V o lu n te e r S e rv ic e  A c t o f  1973, P .L . 93 113, k n o w n  as  th e  F o s te r  G r a n d p a re n t  P ro g ra m  and th e
28 S e n io r C o m p an io n  P ro g ra m , w h e th e r  o r  n o t th e  v o lu n te e rs  rec e iv e  a  s tip e n d  o r  n o m in a l re im bu rse-

29 m enl for tim e  a n d  tr a v e l  e x p e n se s .
30 (14) A p e rs o n  w ho h a s  an  o w n e rs h ip  o r  le a seh o ld  in te re s t  in e q u ip m e n t a n d  w h o  fu rn ish es ,

31 m a in ta in s  a n d  o p e ra te s  th e  e q u ip m e n t. As u sed  in  th is  su b se c tio n  “e q u ip m e n t” m e a n s :
32 (a) A m o to r  v e h ic le  u sed  in th e  t r a n s p o r ta t io n  o f  logs, po les o r  p ilin g .

33 (b) \  m o to r  v e h ic le  u se d  in  th e  t r a n s p o r ta t io n  o f  ro c k s , g ra v e l, sa n d , d i r t  o r  a s p h a l t  c o n c re te .
34 (c) A m o to r  v e h ic le  o p e ra te d  a s  a ta x ic a b  a s  d e fined  in ORS 767.025.
35 (15) A p e rso n  e n g ag e d  in  th e  t r a n s p o r ta t io n  o f  th e  pub lic  fo r r e c r e a t io n a l  d o w n  r iv e r  b o a tin g

36 a c tiv it ie s  on  th e  w a te r s  o f  th is  s t a t e  p u r s u a n t  to  a fed era l p e rm it w h en  th e  p e rs o n  fu rn ish e s  th e
37 eq u ip m en t n e c e s sa ry  fo r th e  a c t iv i ty .  As u sed  in th is  su b sec tio n , “ re c re a t io n a l  d o w n  r iv e r  b o a tin g

38 a c tiv it ie s "  m e an s  th o se  b o a tin g  a c t iv i t ie s  fo r th e  p u rp o se  o f  r e c re a t io n a l  f ish in g , sw im m ing o r

39 s ig h tse e in g  u tiliz in g  a  f lo a t c r a f t  w ith  o a rs  o r  p ad d les  a s  th e  p r im a ry  s o u rc e  o f  p o w er.

40 (16) A p e rso n  w ho  p e rfo rm s  v o lu n te e r  sk i p a tro l  a c tiv it ie s  w ho re c e iv e s  no  w a g e  o th e r  th a n

41 n o n c a sh  re m u n e ra tio n .
42 (17) A p e rs o n  19 y e a - s  o f  a g e  o r  o ld e r  w h o  c o n tr a c ts  w ith  a  n e w sp a p e r p u b lish in g  com pany o r

43 in d ep en d en t n e w sp a p e r  d e a le r  o r  c o n t r a c to r  to  d is tr ib u te  n ew sp ap ers  to  th e  g e n e ra l  public  an d

44 p e rfo rm  o r  u n d e r ta k e  an y  n e c e s s a ry  o r  a t te n d a n t  fu n c tio n s  re la te d  th e re to .

8 (9) A c o rp o ra te  o ff ic e r  w ho  is a ls o  a  d i r e c to r  o f  th e  c o rp o ra tio n  a n d  h a s  a  s u b s ta n t ia l  o w n ersh ip

9 in te re s t  in th e  c o rp o ra t io n , r e g a rd le s s  o f  th e  n a tu re  o f  th e  w ork  p e rfo rm e d  by s u c h  o ff ic e r . H o w ev er,
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S E C T IO N  5. ORS 656.029 is am en d ed  to  rea d :

656.029. (1) If a p e rso n  a w a rd s  a c o n tr a c t  in v o lv in g  th e  p e rfo rm a n c e  o f  la b o r  w h e re  su c h  la b o r  

is a n o rm a l an d  c u sto m ary  p a r t  o r  p ro c e s s  o f  th e  p e rs o n 's  t r a d e  o r  b u s in e ss , th e  p e rso n  a w a rd in g  

th e  c o n tr a c t  is resp o n sib le  for p ro v id in g  w o rk e rs ' c o m p e n sa tio n  in s u ra n c e  c o v e ra g e  for a ll in d iv id ­

u a ls , o th e r  th a n  th o se  ex em p t u n d e r  O R S  656.027, w ho  p e rfo rm  la b o r  u n d e r th e  c o n tra c t  u n le ss  th e  

p e rs o n  to  w hom  th e  c o n tra c t  is a w a rd e d  p ro v id e s  su c h  c o v e ra g e  for th o se  in d iv id u a ls  b e fo re  la b o r  

u n d e r  th e  c o n tra c t  com m ences. If qn in d iv id u a l w ho p e rfo rm s la b o r u n d e r th e  c o n tr a c t  in c u rs  a 

c o m p e n sa b le  in ju ry , and  no  w o rk e r s ’ c o m p e n sa tio n  in s u ra n c e  c o v e ra g e  is p ro v id ed  fo r th a t  in d iv id ­

u a l by th e  p e rso n  w ho is c h a rg e d  w ith  th e  re s p o n s ib il i ty  fo r p ro v id in g  su ch  c o v e ra g e  b efo re  la b o r  

u n d e r  th e  c o n tra c t  co m m ences, th a t  p e rs o n  sh a ll  be t r e a te d  a s  a no n co m p ly in g  em p lo y er a n d  b e n e ­

f its  sh a ll b e  paid  to  th e  in ju re d  w o rk e r  in  th e  m a n n e r  p ro v id ed  in O R S  656.001 to  656.794 fo r  th e  
p a y m e n t o f  b e n e fits  to th e  w o rk e r  o f  a n o n co m p ly in g  em p lo y er.

(2) I f  a p e rso n  to  w hom  th e  c o n tr a c t  is a w a rd e d  is ex em p t from  c o v e ra g e  u n d e r ORS 656.027, 

a n d  th a t  p e rso n  en g ag e s  in d iv id u a ls  w ho  a rc  n o t ex em p t u n d e r O R S 656.027 in  th e  p e rfo rm a n c e  o f  

th e  c o n tr a c t ,  th a t  p e rso n  sh a ll p ro v id e  w o rk e r s ’ co m p e n sa tio n  in s u ra n c e  c o v e rag e  fo r a ll su c h  in d i­
v id u a ls . I f  a n  ind iv id ual w ho  p e rfo rm s la b o r  u n d e r  th e  c o n tr a c t  in c u rs  a co m p en sab le  in ju ry , an d  

no  w o rk e r s ’ co m p en sa tio n  in s u ra n c e  c o v e ra g e  is p ro v id ed  fo r th a t  in d iv id u a l by th e  p e rso n  to  w hom  
th e  c o n t r a c t  is aw ard ed , th a t  p e rso n  sh a ll  be t r e a te d  a s  a no n co m p ly in g  em p lo y e r an d  b e n e fits  sh a ll 

be p a id  to  th e  in ju red  w o rk e r  in th e  m a n n e r  p ro v id ed  in  O R S 656.001 to  656.794 fo r th e  p a y m e n t o f  
b e n e f its  to  th e  w o rk e r  o f  a no n co m p ly in g  em p lo y er.

K-V A person, other than a partnership engaged in work performed in direct connection with the 
construction, alteration, repair, improvement, moving or demolition o f an improvement on real property 
or appurtenances thereto, who submits p roo f o f compliance with O RS 657.042, is conclusively presumed  
to be an independent contractor and is not eligible to receive benefits under this chapter unless the 
person has obtained coverage for such benefits pursuant to O RS 656.128 ]

I(4)] (3) As used  in th is  sec tio n :

(a) “P e rs o n ’’ in c lu d es p a r tn e rs h ip s , jo in t v e n tu re s ,  a s s o c ia tio n s , c o rp o ra tio n s , g o v e r n m e n ta l  
n g e n c ie s  a n d  so le p ro p rie to rsh ip s .

(b) “S o le  p ro p r ie to rsh ip "  m ean s a b u s in e ss  e n ti ty  o r  in d iv id u a l w ho  perfo rm s la b o r w ith o u t th e  
a s s is ta n c e  o f  o th e rs .

S E C T IO N  6. O R S 657.040 is a m en d e d  to  rea d :
657.040. (1) S e rv ice s  p e rfo rm ed  by an  in d iv id u a l fo r re m u n e ra tio n  a r e  deem ed to  be em ploym ent 

s u b je c t  to  th is  c h a p te r  u n le ss  an d  u n til i t  is sh o w n  to  th e  sa t is fa c t io n  o f  th e  a s s is ta n t  d ir e c to r  th a t:
(n| Su c h  individual is an independent contractor, us that term is defined in section 1 of 

this 1989 Act; • r

(f /j)  (b ) S u ch  in d iv id u a l has b e en  an d  w ill c o n tin u e  to  be free  from  co n tro l o r  d ire c tio n  o u r  th i 

p e rfo rm a n c e  o f  su ch  se rv ic e s , b o th  u n d ^ r a  c o n tra c t  o f  se rv ic e  an d  in fac t, and
\l2J(a) ) (c ) S uch in d iv id u a l c u s to m a rily  i* en g ag e d  in a n  in d ep en d en t!)  e s tab lish ed

th e  sam e n a tu re  a s  th a t  in v o lv ed  in  th e  c o n tr a c t  o f  s e rv ic e . I; or]
1(b) Such individual holds oneself out as a contractor and employs one or more individuals to as

sisl in the actual performance o f services and who meets the following criteria shall

an independently established business:]
I (A) The individual customarily has two or more effective contracts escept when the individual

performs services as a falter or bucker in the logging industry.)

17)
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I(B) The individual as a normal business practice utilizes separate telephone service, business 
cards and engages in such commercial advertising as is customary in operating similar businesses.)

1(C) The individual is recognized by the Department o f  Revenue as an employer.]

1(D) The individual furnishes substantially all o f the equipment, tools and supplies necessary in 
carrying out the contractual obligations.]

1(3)] (2) A fin d in g  th a t  an  in d iv id u a l p e rfo rm ed  se rv ic e s  fo r a n  em p lo y in g  u n it a n d  e a rn e d  less 

th a n  th e  m in im u m  a m o u n t n e c e ssa ry  to  q u a lify  fo r b e n e f its  u n d e r  O R S  657.150 b a sed  on e a rn in g s  

fro m  th a t  em p lo y in g  u n it sh a ll no t be c o n s id e re d  in d e te rm in in g  w h e th e r  su c h  s e rv ic e  is em p lo y m en t 

u n d e r  s u b s e c t io n  (1) o f  th is  sec tio n .
S E C T IO N  7. O R S 701.005 is am en d e d  to  re a d :

701.005. As u sed  in th is  c h a p te r :
(1) "B o a rd "  m e a n s  th e  B u ild e rs  B o ard .
(2) “ B u ild e r"  m e a n s  a p e rso n  w ho, (in the pursuit o f an independent b u sin e ss) f o r  

c o m p e n s a t io n ,  u n d e r ta k e s  o r  ofTcrs to  u n d e r ta k e  o r  su b m its  a b id , o r  for co m p e n sa tio n  an d  w ith  

th e  in te n t to  se ll th e  s t r u c tu r e  a r ra n g e s  to  c o n s tru c t ,  a l te r ,  r e p a ir ,  im prov e , m o ve o v e r p u b lic  
h ig h w a y s , ro a d s  o r  s t r e e ts  o r  dem olish  a s t r u c tu r e  o r  to  p e rfo rm  a n y  w o rk  in c o n n e c tio n  w ith  th e  

c o n s tru c t io n , a l te r a t io n ,  re p a ir , im p ro v em en t, m oving  o v e r  p u b lic  h ig h w a y s, re a d s  o r  s t r e e t s  o r  

d e m o lit io n  o f  a s t r u c tu r e ,  an d  th e  a p p u r te n a n c e s  th e re to .  “B u ild e r"  in c lu d e s , b u t is  n o t lim ited  to :
(a) A p e rso n  w ho  p u rc h a s e s  o r  ow ns p ro p e r ty  an d  c o n s tru c ts  o r  fo r c o m p e n sa tio n  a r r a n g e s  fo r 

th e  c o n s t ru c t io n  o f  on e o r  m ore s t r u c tu r e s  w ith  th e  in te n t  o f  s e llin g  th e  s t r u c tu r e  o r  s tr u c tu r e s ;
(b) A sc h o o l d is tr ic t ,  a s  de fined  in  O R S 332.002, th a t  p e rm its  s tu d e n ts  to  c o n s t ru c t  a s t r u c tu r e  

as a n  e d u c a t io n a l  e x p e r ie n c e  to  le a rn  b u ild in g  te c h n iq u e s  an d , upon c o m p le tio n  o f  th e  s t r u c tu r e ,  th e  

d is t r ic t  s e l ls  th e  c o m p le ted  s tr u c tu r e ;  lor]
(c) A co m m u n ity  co lleg e  d is tr ic t ,  a s  d e fin ed  in  O R S 341.005, th a t  p e rm its  s tu d e n ts  to  c o n s tru c t  

a s t r u c tu r e  a s  a n  e d u c a tio n a l e x p e rie n c e
to  le a rn  b u ild in g  te c h n iq u e s  an d  upon c o m p le tio n  o f  th e  s t r u c tu r e ,  th e  d is tr ic t  se lls  th e  c o m p le ted  

s t r u c tu r e ;  o r  (.1
(d) A n  individual or business entity that is an independent contractor, as that term is 

defined in section 1 of this 1989 Act.

(3) If a  b u ild e r  is re g is te re d  fo r re s id e n tia l  w o rk  o n ly , “s t r u c tu r e "  m ean s a re s id e n c e , in c lu d in g  

a s i te  b u ilt  hom e, a  m o d u la r hom e c o n s tru c te d  o f f s i te ,  a  co n d o m in iu m  an d  a m o b ile  hom e, a d u p lex  
o r  m u liiu m l re s id e n tia l  b u ild in g  c o n s is t in g  o f  fo u r u n its  o r  less . If a b u ild e r  h as  ex te n d e d  r e g i s t r a ­

tio n  to  in c lu d e  w o rk  p erfo rm ed  on  b u ild in g s  o f  a ll ty p e s  a s  p ro v id ed  in O R S 70 1 0 6 0 , " s t r u c tu r e "  

m e a n s  a ll ty p e s  o f  b u ild in g s , re g a rd le s s  o f  use.
S E C T IO N  P. O R S 657.042 a n d  s e c tio n  1, c h a p t e r ________ , O reg o n  L aw s 1989 (E n ro lle d  H o u se

Bill 2018), arc repealed.
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Independent Contractor Status Clarified
Responding to requests from 

NFIB/Oregoo members *nd other 
business groups, the 1989 Oregon 
Legislature eliminated multiple and con- 
flirting state agency definitions of "in­
dependent contractor” status. HB 2320, 
which was signed by the governor and 
will go into effect on October 3, 1989, 
establishes a uniform definition of in­
dependent contractor status that is to be 
used by all state agencies.
NFIB/Oregon resisted early attempts by 

organized labor to unfairly limit the abili­
ty of independent business owners to 
qualify as independent contractors. 
NFIB/Oregon members voted 79 percent 
in favor of a single definition for deter­
mining independent contractor status on 
the 1989 State Ballot.
Guardian Advisory Council member 

Greg Etchison of Vail Northwest Truck­
ing, Springfield, helped the NFIB/Oregon 
lobbyists with amendments to the bill, 
making its implementation more practical 
for small businesses. Etchison also 
testified before the Senate Labor Com­
mittee and was a key influence behind 
moving the measure out of committee.
Under the provisions of HB 2320, all 

independent contractors will be required 
to meet each of the seven criteria listed 
below:
• Be free from direction and control 

over the means and manner of providing 
the labor and services;
• Be responsible for obtaining all 

assumed business registrations or profes­
sional occupation licenses required by 
state and local laws;

• Furnish all tools and equipment 
needed to perform contracted labor and 
services;
• Be the authority to hire and fire 

employees used to perform labor or 
services;
• Receive payment upon completion of 

the performance of specific portions of a 
project, or have payment arrangements 
on the basis of a periodic or annual 
retainer;
• Register with the state as required in 

Oregon Revised Statutes 701 (only for 
those industries that require registration 
with the Builders’ Board); and
• File a tax return in the name of the 

business, or the individual’s name, and 
include a schedule C, or farm schedule 
F.
An independent contractor must also 

meet the requirements of four out of the 
following six items. Due to NFIB/Oregon 
member input, the final language in this 
section of the bill was changed con­
siderably in order to accommodate 
member positions taken in the 1989 State 
Ballot.

An independent contractor must:
• Carry out work at a location that is 

separate from the residence, or in a  

specific portion of the residence that is 
set aside as the location of the business;
• Provide commercial advertising, or 

business cards, or have a trade associa­
tion membership;
• Have a telephone listing and service 

that is separate from the residence;
• Provide labor and services that are 

pursuant to written contracts;
• Provide labor and services that are 

for two or more different people in a 
year’s time, and
• Assume financial responsibility for 

defective workmanship, or for service not 
provided as evidenced by the ownership 
of performance bonds, warranties, errors 
and omission insurance, or liability in­
surance related to the labor or services to 
be provided.
For further information in regard to the 

new independent contractor provisions, 
please contact the NFIB/Oregon Govern­
ment Relations Office at 364-4450 in 
Salem. ■
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Labor Letter
A Special News R eport on People 

A nd T h e ir Jobs in Offices, 
Fields and  Factories

A NEW CONNECTICUT LAW targets 
constructlomfirm cheaters. 1

Companies that lose contracts can sue 
winning bidders who evadp paying unem­
ployment and workers' compensation, under 

. a law taking effect Oct. 1. James Lohr, di­
rector of the Carpentry Industry Partner­
ship, a labor-industry group based in Nor­
walk, says such practices are "a severe 
problem for legitimate contractors” who 
make the required payments.

"I can now make the enforcement people 
do their job," says Michael Hobbs, a New 
Canaan contractor. The IRS says that at 
least Sl.G billion a year in tax revenue has 
been lost nationally; it estimates that 387o of 
employers misclassify workers as contrac­
tors, avoiding unemployment, workers' com­
pensation and Social Security taxes. Joint union-industry groups In California and Illi­
nois show interest in similar legislation.



hurdle to industrial development in 
New Mexico. We’ve had people who 
liavc left the state and others who say 
they won't come here because of this 
law." Carruthcrs says he will not sign a 
purely cosmetic bill, and

.us 4? i:: *
he warns a
: law . ,v

' * v' ' •» r*#/4 r .U V  VvkVvi

M a sts  ta k e  a  c h o p p e r  r id e

WORKEBS? COMPBiSAWH.

C o n n e ct icu t  ta k e s  aim  
at w o rk e rs ’ c o m p  frau d

1 he State of Connecticut is cracking 
down on firms and individuals that 

knowingly misrepresent workers as in­
dependent contractors in order to save 
on unemployment and workers' com­
pensation insurance costs when bid­
ding construction projects.
A new law dial takes effect Oct. 1 

gives “any person, him, association or 
corporation’ injured by the skimping 
the right to sue for damages in state 
court. Previously, only the state and 
workers could sue. Public Act 90-273 
covers any “competitive bid for a proj­
ect involving construction, repair, re­
modeling, alteration, rehabilitation, 
conversion, modernization, improve­
ment. rehabilitation, replacement or 
renovation of a building or structure."
"This is a severe problem for legiti­

mate contractors that are paring bene­
fits, as required by law, but are at a 
competitive disadvantage when bid­
ding against companies (hat do not 
pay benefits." says |im Lohr, executive 
director of the Carpentry Industry 
Partnership, a Norwalk-based labor- 
management organization that sup­
ported the legislation.
According to the group, the typical 

Connecticut commercial contractor has 
hourly labor costs of $27.78. Such 
firms can save 25% by misclassifying 
workers as independent contractors 
because they do not have to pay un­
employment taxes (S1 .OS), workers' 
compensation insurance (5-1.57) and 
Social Security ($1.33).
Under the new law. employee status 

will be determined according to (lie 
federal tax code. It generally treats an 
individual as an employee if the em­
ployer "has the right to discharge the 
employee and the employer supplies 
the employee w-idi tools and a place to 
work." In an independent contractor 
situation, the Internal Revenue Service 
says the employer has “ the right to 
control or direct only die result of the 
work and not the means and methods 
of accomplishing the result." k

C hicago’s year-old AT&T Corporau 
Center redefined itself on the city 

skyline last week when a crew of rig­
gers, with a big lift by a helicopter, 
topped off its GO-story (ramc with four 
new decorative steel spires.
Each of the spires was broken down 

into three interlocking sections and 
airlifted from a nearby parking lot with 
a helicopter crane. Two of them reach 
170 ft and the others are 167 ft tall. 
The five-hour operation required 12 
lifts and cost the building’s owner, 
Steir p- Co., Chicago, about $565,000.
"In all, we probably lifted about 

170,000 lb of iron up diere," says Pat 
Higgins, president of Higgins Tower 
Service Inc., Muskego, Wis. "It's- the 
heaviest lift we’ve been involved with 
since die Sears Tower."
Two of the four lower sections of 

the spires weighed roughly 19,000 lb, 
bumping right up against die helicop­
ter's lifting capacity. “Our 
limit is 2 6 ,0 0 0 lb,” notes 
David Horton, manager 
of heavy lift operations 
for Erickson A:r Crane 
Co., Central Poinr, Ore.
The firm often lifts at 

or near capacity, says 
Horton, but usually not 
on downtown hign-rise 
projects l ik e  A T & T .
“That's what makes tills 
job unique," he say s.
The chopper first lifted 

die bottom sections, low­
ering them into 34-ft- 
deep wells in the tower.
Dampening devices were 
installed about 23 ft up 
the sections to reduce the 
amplitude and accelera­
tion of wind sway. Two of 
the bottom sections arc 
57 ft tall. The odicr two 
arc 54 ft tall All liavc a 
36-in. base diameter and 
taper gradually to 12 in. 
at die top of the third 
section.
The helicopter crane 

then lifted each of die 
four 6S-ft-taII middle sec­
tions, seiung (hem onto 
the bases where crews 
made connections. 'Hie 
spires were topped by 45- 
((•long peak sections.
"It requires an exper-

•T,

Helicopter crane topped off 
trio roof of Chicago's AT&T 
Corporate C enter with four 
now steei spires last week. 
The job required 12 efts and 
was done early on Sunday 
morning, when the bustling 
Loop district is reiabvefy empty 
of bystanders.
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Illeg a l ‘Subcontracting ’ •-:
To th e  E d ito r: • - * • *

"N ew  Rows tn Hoe in the ‘Harvesr* * 
of S iK in o '** (W «dc frr Review , J u ly '*  2S1 a ttr ib u te s  m a - y  th e  p ro b lem s-^  
;.'f.iclin-,: «*. to*-
“ the  growing p ra c tice  oi defining m i- - ' 
g ra n t laborers os Independent s u b ­
con tracto rs, ra th e r  than em p lo y ees." '‘'- 

U nfortunately, fa rm cra  a re n ’t  the 
only em ployers who m isclassify  e ra -”

’pleywes a s  “ ia r f tm s i ts r t"  subcon­
trac to rs . .More an d  m ore co n trac to rs  
in fhe  c a c s iru o lc a  ind ustry  a r e  e ra - , 
ploying w orkers os independent sub- , 
co n trac to rs  to  avoid paying legally 
m andated  benefits —.w o rk ers’ com ­
pensation, unem ploym ent insurance 
and Social Security  — to g a in  a  com - 

’ petitive bidding ad vantage, acco rd ­
ing to  industry  w itnesses who t ta tu  * 
lied  before Congress te s t April. * 

T he G cocral A ccounting Office es­
tim ated  tha t in 13S4 alone the F edera l 
G overnm ent lost $L<j billion In tax  
revenues because of em ployee m ls- 
classification. The lost revenues rep- 
re sen t n early  10 p e rc e n t of th e  e n tire  "  - 
D epartm en t of H ousing and U rban  ~~ 
D evelopm ent b u d g e t for th a t  y ear. •* 
This s th e m e  not only ch ea ts  tax p ay ­
e rs , but-also h u rts  em ployees who do “ 
not receive th e ir  benefits, an d  con-- •' 
tractors^ both union and nonunion^* '• 
who. lose jobs to  unscrupulous cm* “

.r ploycra who knowingly b reak  th e  la w /’ * 
M isclassifying em ployees is  a  n a "  *• 

tlcnal ep idem ic In  the construct lo ir  “ 
industry  th a t involves an  a la rm in g ' 
nu m ber of la rg e  co n trac to rs  who do - •" 
business with m a jo r co rporations am i ’ 
th e  F edera l G overnm ent. Recently , ’ 
fo r c ra m  pie, a  la ig e  M assachuse tts • \  
con trac to r. T o tal P ro p erty  Serv ices * • 
o f 'N e w  EKglaijd, w as convicted in ' 
Connecticut lo r lab o r vio lations relat--*-"

-  ed  to- em ploy ee1 m isclassification 
w h ile  rem odeling ?  G eneral Mills 
R e d  L obster re s ta u ra n t. T he c e n tre s -  *■1 
to r , w hich nlco do es m illions of dol- *- 

• l a r s o t  business w ith  th e  F ed era l Gov- 
'e rn m c n t, Is u n d e r Investigation by  

th e  G eneral Serv ices A dm inistration. 
Fortunately . In th e  la s t y e a r  sev- 

■ e ra l s ta tes  have p assed  legislation ' • 
allowing co n trac to rs  to  soe  com pcri- - 
to rs  who win b id s by  -m isclassifying * - 
em ployees a s  independent cubcon-- 
trac to rs . C ongress h a s  also held  h e a r" -1-* 
lngs .on em ployee m isclasaificatian-"’-- 
th a t  ore  likely to  g e n e ra te  leg islative- • * 
proposals.

I f  the p rac tice  of m isclassifying 
em ployees a s  independent subcon­
trac to rs  continues to  grow, m o re  cm - ~  
ployees will lose th e ir  benefits an d  b e " ’ • 
exem pted from  F e d e ra l and s ta te  la- -  " 
bo r law  pro tection; m ore  em ployers- *“• 
who properly, c lassify  th e ir  em ploy-’; ■*’ 
ccs will lose work to  com petito rs who ’ " 
do not, and the tax p ay e rs ’ bu rden  will - '  • 
grow. J o h n  C u n n in g h am  *

M ic h a e l  D. H oops • ” 
N orwalk. Conru Aug. 1,1991’ -  

T h e  w rite rs  arc, re sp ec tiv e ly , tabor  ~
. an d  m a n a g em en t co-cha irm en . Car- 

p e n try  In d u s try  P a rtnersh ip .

'•"» • u i  »\iuo i inu j ozf : c  IC  . }
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M E M O R A N D U M

F e b r u a r y  1 9 ,  1992

TO: Members o f  t h e  H ouse  L a b o r  a n d  Commerce C om m it tee

FROM: R e p r e s e n t a t i v e  Max F. G r u e n b e r g ,  J r .  A v v y

RE: HB 4 6 9 ,  "An A c t  r e l a t i n g  t o  common t r u s t  f u n d s  o f  b a n k s
an d  t r u s t  c o m p a n i e s . "

I  w o u ld  v e r y  much a p p r e c i a t e  y o u r  s u p p o r t  f o r  HB 4 6 9 .

HB 469 a l l o w s  b a n k s  a n d  t r u s t  c o m p a n i e s  t o  e s t a b l i s h  common 
t r u s t  f u n d s  t h a t  m e rg e  t r u s t s  t h e y  h o l d  a s  t r u s t e e s  w i t h  
t r u s t s  h e l d  by  t h e i r  a f f i l i a t e s ,  s u c h  a s  t h e i r  s u b s i d i a r i e s  o r  
p a r e n t  company.

Common t r u s t  f u n d s  a r e  f u n d s  t h a t  m erge  t h e  a s s e t s  o f  s e v e r a l  
t r u s t s .  U n d e r  e x i s t i n g  s t a t e  l a w ,  common t r u s t  f u n d s  b e tw e e n  
a f f i l i a t e s  a r e  n o t  a l l o w e d .  T h i s  c h a n g e  w i l l  a l l o w  b a n k s  ar.d 
t r u s t  c o m p a n i e s  t o  m anage  t r u s t  f u n d s  more e f f i c i e n t l y  and  t o  
t a k e  a d v a n t a g e  o f  e c o n o m i e s  o f  s c a l e  i n  o r d e r  t o  e a r n  a h i g h e r  
r e t u r n  on t r u s t  i n v e s t m e n t s .

I f  you  h a v e  a n y  q u e s t i o n s  o r  com m ents ,  p l e a s e  c o n t a c t  me, o r  
my l e g i s l a t i v e  a s s i s t a n t ,  Mark H a n d l e y ,  a t  4 6 5 - 4 9 8 6 .

Thank  y o u .

HB4 6 9 . SUP\MTH
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J u n e  2 7 ,  1990

Mr. T e r r y  L. L u tz  
C h i e f  Bank E x a m in e r  
A la s k a  D e p a r t m e n t  o f  Commerce 

& E conom ic  D e v e lo p m en t  
D i v i s i o n  o f  B a n k in g  
P.O. Box D
9 t h  F l o o r ,  S t a t e  O f f i c e  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 0 1 -0 8 0 0

RE: A f f i l i a t e  P a r t i c i p a t i o n  i n  Common T r u s t  Fu n d s

Dear Mr. L u t z :

T h a n k  you  f o r  y o u r  r e p l y  t o  o u r  i n q u i r y  r e g a r d i n g  u s e  o f  
a f f i l i a t e ' s  common t r u s t  f u n d s .  E n c l o s u r e  A. i s  a s u g g e s t e d  
r e g u l a t i o n  f o r  a d o p t i o n  by t h e  D e p a r t m e n t  w h ic h  w o u ld  p e r m i t  t h e  
e s t a b l i s h m e n t  o f  a n d  i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  i n  A f f i l i a t e ' s  
Common T r u s t  F u n d s .

I  h a v e  a l s o  e n c l o s e d  t h e  common t r u s t  f u n d  s t a t u t e s  o f  
W a s h i n g t o n ,  O re g o n ,  I d a h o ,  U ta h  and  Wyoming ( E n c l o s u r e s  B . ,  C . , D . , 

' E . ,  a n d  c’. r e s p e c t i v e l y )  f o r  y o u r  i n f o r m a t i o n .  As you  c a n  s e e ,  
w h i l e  t h e y  a r e  d r a f t e d  somewhat  d i f f e r e n t l y  f rom  o n e  a n o t h e r ,  a l l  
a r e  b a s e d  on t h e  U n i f o rm  Common T r u s t  Fund A c t  a nd  p r o v i d e  f o r  t h e  
i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  by and i n  t h e  common t r u s t  f u n d s  o f  
a f f i l i a t e s .  The  C o m p t r o l l e r  o f  t h e  C u r r e n c y  r e g u l a t i o n s  g o v e r n i n g  
common t r u s t  f u n d s  ( E n c l o s u r e  G.)  a r e  c o n t a i n e d  i n  12 CFR 9 . 1 8  a n d ,  
r e a d  i n  c o n n e c t i o n  w i t h  t h e  12 CFR 9 . 1 ( k )  d e f i n i t i o n  o f  " b a n k " ,  
l i k e w i s e  p e r m i t  a f f i l i a t e  p a r t i c i p a t i o n  i n  common t r u s t  f u n d s . 1 
See OCC T r u s t  I n t e r p r e t a t i o n  131,  D ecem b er  3 ,  1987 a n d  T r u s t
I n t e r p r e t i v e  L e t t e r  No. 56 ,  O c t o b e r  20 ,  1986  E n c l o s u r e s  H. a n d  I . ,  
r e s p e c t i v e l y . )  I n t e r n a l  R evenue  Code §584 ( E n c l o s u r e  J . >  w h ich  
p r o v i d e s  f o r  t h e  t a x  e x e m p t  s t a t u s  o f  q u a l i f y i n g  common t r u s t  f u n d s  
a l s o  p e r m i t s  i n v e s t m e n t s  i n  an  a f f i l i a t e d  b a n k ' s  o r  t r u s t  c o m p a n y ' s

1. I t  s h o u l d  be  n o t e d  t h a t  on F e b r u a r y  8 ,  1990 a t  55 F .R .  
4814,  t h e  C o m p t r o l l e r  p u b l i s h e d  s u b s t a n t i a l  p r o p o s e d  am endm en ts  t o  
12 CFR 9 . 1 8  w h ic h  w ou ld  s i g n i f i c a n t l y  l i b e r a l i z e  t h e  c u r r e n t  
r e g u l a t i o n s  i n  many r e s p e c t s .  T h ose  a m e n d m e n t s ,  i f  a d o p t e d ,  would  
n o t  r e s t r i c t  t h e  c o m p e t i t i v e  a b i l i t i e s  o f  n a t i o n a l  b a n k s  i n  
c o m p a r i s o n  t o  t h e  a u t h o r i t y  g r a n t e d  A l a s k a  f i d u c i a r i e s  by  t h e  
p r o p o s e d  r e g u l a t i o n .
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common t r u s t  f u n d . 2

The s u g g e s t e d  r e g u l a t i o n  a d d r e s s e s  tw o a s p e c t s  r e l a t i n g  t o  t h e  
u s e  o f  common t r u s t  f u n d s  -  t h e i r  e s t a b l i s h m e n t  and  i n v e s t m e n t  i n  
s u c h  f u n d s .  S e c t i o n  ( a ) (1) makes e x p l i c i t :  1) t h a t  A l a s k a  b a n k s  
and  t r u s t  c o m p a n i e s  may e s t a b l i s h  and  a d m i n i s t e r  common t r u s t  
f u n d s ;  2) t h a t  t h e y  may d o  s o  e i t h e r  by t h e m s e l v e s  o r  j o i n t l y  a s  
c o - t r u s t o r  w i t h  an y  c o m b i n a t i o n  o f  a f f i l i a t e d  b a n k s  o r  t r u s t  
c o m p a n i e s ;  a n d  3) t h a t  t h e  A l a s k a  common t r u s t  f u n d s  may a c c e p t  t h e  
i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  h e l d  by  e i t h e r  (a)  t h e  A l a s k a  
f i d u c i a r y ,  (b) i t s  a f f i l i a t e d  b a n k s  o r  t r u s t  c o m p a n i e s ,  (c) 
u n r e l a t e d  f i d u c i a r i e s  i f  t h e  A l a s k a  f i d u c i a r y  o r  one  o f  i t s  
a f f i l i a t e d  b a n k s  o r  t r u s t  c o m p a n i e s  i s  a l s o  a  c o - f i d u c i a r y  and  (d) 
by t h e  common t r u s t  f u n d s  e s t a b l i s h e d  by  t h e  A l a s k a  f i d u c i a r y  o r  
i t s  a f f i l i a t e d  b a n k s  and  t r u s t  c o m p a n i e s  o r  b o t h  j o i n t l y .

S e c t i o n  ( a ) (2) makes e x p l i c i t  t h a t  t h e  A l a s k a  f i d u c i a r y  may 
i n v e s t  f i d u c i a r y  f u n d s  i t  h o l d s ,  e i t h e r  b y  i t s e l f  o r  a s  a c o ­
t r u s t e e ,  i n  n o t  o n l y  i t s  own common t r u s t  f u n d s ,  b u t  a l s o  i n  t h e  
common t r u s t  f u n d s  o f  i t s  a f f i l i a t e d  b a n k s  a n d  t r u s t  c o m p a n i e s .

S e c t i o n  (b) u t i l i z e s  t h e  I n t e r n a l  R ev e n u e  Code t o  d e f i n e  
a f f i l i a t e d  b a n k s  an d  t r u s t  c o m p a n i e s  t o  a c h i e v e  c o n s i s t e n c y  w i t h  
t h e  C o m p t r o l l e r ' s  r e g u l a t i o n s ,  t h e  I n t e r n a l  R evenue  Code and  t h e  
s e c u r i t i e s  l a w s  ( See  SEC No A c t i o n  L e t t e r  May 19 ,  1986 t o  S u n T r u s t  
Banks ,  a v a i l a b l e  J u n e  18 ,  1986 ,  E n c l o s u r e  K .)  s i n c e  b o t h  t h e  t a x  
exem pt  s t a t u s  o f  common t r u s t  f u n d s  and  t h e i r  e x e m p t i o n  f rom  
r e g i s t r a t i o n  u n d e r  t h e  s e c u r i t i e s  l a w s  i s  v i t a l  t o  t h e i r  
e f f e c t i v e n e s s  f o r  t h e  t r u s t  c u s t o m e r .  IRC §1504 ( E n c l o s u r e  L . ) 
e s s e n t i a l l y  d e f i n e s  a f f i l i a t e d  b a n k s  an d  t r u s t  c o m p a n i e s  a s  t h o s e  
w h ich  a r e  80% o r  more owned an d  c o n t r o l l e d  b y  a common p a r e n t .

We w o u ld  b e  p l e a s e  t o  d i s c u s s  t h e  p r o p o s e d  r e g u l a t i o n s  w i t h  
you f u r t h e r ,  r e s p o n d  t o  q u e s t i o n s  you  may h a v e  an d  p r o v i d e  w h a t e v e r

z. Common t r u s t  f u n d s  m a i n t a i n e d  e x c l u s i v e l y  f o r  q u a l i f i e d  
em p lo y ee  b e n e f i t  p l a n s  a r e  a l s o  t a x  e x e m p t ,  b u t  t h e i r  e x e m p t io n  
f l o w s  f ro m  t h e  e x em p t  s t a t u s  o f  t h e  p a r t i c i p a t i n g  p l a n s  u n d e r  §501 
and § 4 0 1 (a )  o f  t h e  I n t e r n a l  R evenue  Code r a t h e r  t h a n  IRC §584 .
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a d d i t i o n a l  i n f o r m a t i o n  you  m i g h t  d e s i r e .  T hank  you  f o r  y o u r  
c o n s i d e r a t i o n .

WAG:jj 
E n c l o s u r e s

c c :  R o b e r t  R. Nokes
V e rn o n  S a y l e s
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R e g i s t e r  , ____, 1990 COMMERCE AND ECONOMIC 3 AAC
DEVELOPMENT

E N C L O S U R E  A

3 AAC ___  i s  amended by  a d d i n g  a  new s e c t i o n  t o  r e a d :

3 AAC __ . ____ COMMON TRUST FUNDS

(a) Any b a n k  o r  t r u s t  company,  s t a t e  o r  n a t i o n a l ,  q u a l i f i e d  
t o  a c t  a s  a f i d u c i a r y  i n  t h i s  s t a t e ,  may:

(1) e s t a b l i s h  a n d  a d m i n i s t e r ,  e i t h e r  s o l e l y  o r  j o i n t l y  
w i t h  one  or .  m ore  a f f i l i a t e d  b a n k s ,  t r u s t  c o m p a n i e s  o r  a  c o m b i n a t i o n  
t h e r e o f ,  common t r u s t  f u n d s  t o  f u r n i s h  i n v e s t m e n t s  t o  i t s e l f  a s  a 
f i d u c i a r y ,  a n y  a f f i l i a t e d  b a n k  o r  t r u s t  company a s  f i d u c i a r i e s ,  
i t s e l f  o r  an  a f f i l i a t e d  b a n k  o r  t r u s t  com pany a n d  o t h e r s  a s  c o ­
f i d u c i a r i e s ,  o r  o t h e r  common t r u s t  f u n d s  e s t a b l i s h e d  a n d  
a d m i n i s t e r e d  by  i t s e l f ,  by  a n y  a f f i l i a t e d  b a n k  o r  t r u s t  company o r  
by i t s e l f  o r  a n y  o n e  o r  m ore  a f f i l i a t e d  b a n k s  o r  t r u s t  c o m p a n i e s  i n  
any c o m b i n a t i o n  a s  c o - f i d u c i a r i e s ;  and

(2) i n v e s t ,  a s  f i d u c i a r y ,  a f f i l i a t e  o f  a f i d u c i a r y  o r  
c o - f i d u c i a r y ,  o r  c o - f i d u c i a r y ,  d i r e c t l y  o r  by  o t h e r  common t r u s t  
f u n d s ,  t h o s e  f u n d s  w h ic h  i t  l a w f u l l y  h o l d s  f o r  i n v e s t m e n t ,  i n  
i n t e r e s t s  i n  common t r u s t  f u n d s  e s t a b l i s h e d  a n d  a d m i n i s t e r e d  by  
i t s e l f ,  b y  a n y  a f f i l i a t e d  b a n k  o r  t r u s t  company o r  b y  i t s e l f  o r  a n y  
a f f i l i a t e d  b a n k  o r  t r u s t  company a s  c o - f i d u c i a r i e s ,  i f  s u c h  
i n v e s t m e n t  i s  n o t  p r o h i b i t e d  by t h e  i n s t r u m e n t ,  j u d g m e n t ,  d e c r e e ,  
o r d e r  o r  o t h e r  d o c u m e n t  c r e a t i n g  s u c h  f i d u c i a r y  r e l a t i o n s h i p  a n d ,  
i n  t h e  c a s e  o f  c o - f i d u c i a r i e s ,  o b t a i n s  t h e  c o n s e n t  o f  i t s  c o ­
f i d u c i a r y  t o  s u c h  i n v e s t m e n t .

(b) F o r  p u r p o s e s  o f  p a r a g r a p h  (a) o f  t h i s  s e c t i o n ,  a n y  tw o o r  
more b a n k s  o r  t r u s t  c o m p a n i e s  i n  an y  c o m b i n a t i o n  o f  b a n k s  o r  t r u s t  
c o m p a n ie s  a r e  a f f i l i a t e d  i f  t h e y  a r e  members  o f  t h e  same a f f i l i a t e d  
g r o u p ,  w i t h i n  t h e  m e a n in g  o f  S e c t i o n  1504 o f  t h e  U n i t e d  S t a t e s  
I n t e r n a l  R ev en u e  Code,  a s  amended ,  r e g a r d l e s s  o f  w h e t h e r  t h e  
a f f i l i a t e ' s  p l a c e  o f  c h a r t e r  o r  p r i n c i p a l  p l a c e  o f  b u s i n e s s  i s  
w i t h i n  o r  o u t s i d e  t h e  S t a t e  o f  A l a s k a .

A u t h o r i t y :  AS 0 6 . 0 1 . 0 2 0
AS 0 6 . 0 5 . 0 0 5  
AS 0 6 . 0 5 . 0 7 5  
12 CFR 9 . l ( k )  & 
12 CFR 9 . 1 8
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ATTORNEYS AT LAW
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SEATTLE. WASHINGTON 98104-7018 
(206)386-5600 FAX (206) 386-5660

May 1 1 ,  1990

Mr. W i l l i s  K i r k p a t r i c k ,  D i r e c t o r  
D i v i s i o n  o f  B a n k in g ,

S e c u r i t i e s  & C o r p o r a t i o n s  
D e p a r t m e n t  o f  Commerce an d  

E c o n o m ic  D e v e lo p m e n t  
S t a t e  o f  A l a s k a  
Pou ch  D
9 t h  F l o o r ,  S t a t e  O f f i c e  B u i l d i n g  
J u n e a u ,  A l a s k a

WATERTOWN, NEW YORK 
ORLANDO. FLORIDA 

AUGUSTA, MAINE 
SILVERDALE. WASHINGTON 

WASHINGTON, D C.

%  -  %  
Of - Co

R e :  Key T r u s t  Company o f  A l a s k a  P a r t i c i p a t i o n
I n  A f f i l i a t e s '  Common T r u s t  F u n d s

D ea r  Mr.  K i r k p a t r i c k :

T h i s  i s  t o  r e q u e s t  t h a t  t h e  a u t h o r i t y  g r a n t e d  by  A la s k a
B a n k i n g  C o d e ' s  "W ild  C a rd "  s t a t u t e ,  A l a s k a  S t a t u t e  0 6 . 0 1 . 0 2 0 ,  be 
i n v o k e d  a nd  r e g u l a t i o n s  i s s u e d  by t h e  D e p a r t m e n t  c o n f i r m i n g  t h e  
a u t h o r i t y  o f  A l a s k a  c h a r t e r e d  b a n k s  a n d  t r u s t  c o m p a n i e s  t o  i n v e s t  
t h e i r  f i d u c i a r y  f u n d s  i n  t h e  common t r u s t  f u n d s  e s t a b l i s h e d  by 
a f f i l i a t e s  b o t h  w i t h i n  a n d  o u t s i d e  o f  A l a s k a .  The p u r p o s e  o f  
t h i s  r e q u e s t  i s  t o  e q u a l i z e ,  p ro m o te  a n d  m a i n t a i n  t h e  c o m p e t i t i v e  
e q u a l i t y  o f  s t a t e - c h a r t e r e d  b a n k s  a n d  t r u s t  c o m p a n i e s  w i t h  o t h e r  
f i n a n c i a l  i n s t i t u t i o n s  c o n d u c t i n g  b u s i n e s s  i n  A l a s k a .

As you  know, Key T r u s t  Company o f  A l a s k a  ("Key T r u s t  
A l a s k a " ) , i s  an  A l a s k a  t r u s t  company c h a r t e r e d  u n d e r  A la s k a
S t a t u t e s  0 6 . 2 5 .  I t  i s  a n  " a f f i l i a t e "  o f  Key T r u s t  Company o f  t h e  
N o r t h w e s t  ("K ey  T r u s t  N o r t h w e s t " ) ,  a  t r u s t  company c h a r t e r e d  
u n d e r  t h e  l a w s  o f  t h e  S t a t e  o f  W a s h i n g t o n .  T h e s e  t r u s t  co m p an ies  
a r e  d i r e c t  o r  i n d i r e c t  s u b s i d i a r i e s  o f  KeyC orp ,  a  r e g i s t e r e d  bank 
h o l d i n g  company and  u l t i m a t e  p a r e n t  o f  Key Bank o f  A l a s k a .  The 
l a t t e r ,  o f  c o u r s e ,  i s  t h e  im m e d ia te  p a r e n t  o f  Key T r u s t  A l a s k a .

Key T r u s t  N o r t h w e s t  h a s  e s t a b l i s h e d  a n d  m an a g es  common t r u s t  
f u n d s  f o r  t h e  p u r p o s e  o f  f u r n i s h i n g  i n v e s t m e n t  v e h i c l e s  t o  i t s e l f  
a s  a f i d u c i a r y  o f  t r u s t  f u n d s  p r i m a r i l y  b e l o n g i n g  t o  em ployee  
b e n e f i t  t r u s t s ,  u s u a l l y  exem pt  f r o m  f e d e r a l  incom e t a x ,  and
p e r s o n a l  t r u s t s .  Q u a l i f y i n g  common t r u s t  f u n d s  s u c h  a s  t h e s e  a r e
t h e m s e l v e s  a u t h o r i z e d  a n d  exempt f r o m  f e d e r a l  in com e t a x a t i o n  
u n d e r  I n t e r n a l  R even u e  Code §584 p r o v i d e d  t h e  common f u n d s  comply 
w i t h  C o m p t r o l l e r  o f  t h e  C u r r e n c y  R e g u l a t i o n s  § 9 . 1 8 .  Tha t  
r e g u l a t i o n  a u t h o r i z e s  n a t i o n a l  b a n k s  t o  e s t a b l i s h  s u c h  fu n d s .  
G e n e r a l l y  s p e a k i n g ,  t h e s e  common t r u s t  f u n d s  a r e  a l s o  p r o v i d e d  
e x e m p t i o n s  f ro m  t h e  f e d e r a l  s e c u r i t i e s  l a w s .  Key T r u s t  N o r t h w e s t  
d e s i r e s  t o  make i t s  common t r u s t  f u n d s  a v a i l a b l e  f o r  i n v e s t m e n t
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by  a f f i l i a t e s  o f  t h e  a f f i l i a t e ' s  f i d u c i a r y  f u n d s .  The 
C o m p t r o l l e r  o f  t h e  C u r r e n c y  h a s  s t a t e d  t h a t  a b s e n t  s t a t e  law  
a u t h o r i z a t i o n ,  i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  i n  a n o t h e r  b a n k ' s  
common t r u s t  f u n d s  m i g h t  b e  c o n s i d e r e d  a n  u n a u t h o r i z e d  d e l e g a t i o n  
o f  i n v e s t m e n t  r e s p o n s i b i l i t y .

A u t h o r i t y  t o  co m m ing le  t r u s t  f u n d s  i n  c o n t r a v e n t i o n  o f  t h e  
common l a w  p r o h i b i t i o n  a g a i n s t  c o m m in g l in g  was t h e  p u r p o s e  o f  t h e  
U n i f o r m  Comuon T r u s t  Fund A ct  ( " U n i f o r m  A c t " ) ,  a d o p t e d  i n  t h e  
l a r g e  m a j o r i t y  o f  t h e  S t a t e s .  I n  A l a s k a  i t  i s  A l a s k a  S t a t u t e  
0 6 . 3 5 . 0 1 0 .  U n d e r  W a s h i n g t o n ' s  v e r s i o n  o f  t h e  U n i f o rm  A c t ,  Key 
T r u s t  N o r t h w e s t  may e s t a b l i s h  and  o p e r a t e  common t r u s t  f u n d s  n o t  
o n l y  f o r  i n v e s t m e n t  o f  i t s  own f i d u c i a r y  f u n d s ,  b u t  a l s o  f o r  
i n v e s t m e n t  by a f f i l i a t e s  o f  t h e i r  f i d u c i a r y  f u n d s .  ( I n v e s t m e n t s  
by a f f i l i a t e s  a s  f i d u c i a r i e s  i s  a l s o  c o n t e m p l a t e d  and  p e r m i t t e d  
by  t h e  I n t e r n a l  R ev enu e  Code and f e d e r a l  s e c u r i t i e s  l a w s . )

W h i l e  t h e  A l a s k a  S t a t u t e  a u t h o r i z e s  Key T r u s t  A l a s k a  t o  
e s t a b l i s h  an d  t o  i n v e s t  i n  common t r u s t  f u n d s  " i t  e s t a b l i s h e s " ,  
t h e  l i t e r a l  w o r d i n g  o f  t h e  s t a t u t e  d o e s  n o t  a p p e a r  t o  a u t h o r i z e  
an  A l a s k a  t r u s t  company t o  i n v e s t  i t s  f i d u c i a r y  f u n d s  i n  a common 
t r u s t  f u n d  e s t a b l i s h e d  by  an  a f f i l i a t e  e i t h e r  w i t h i n  o r  o u t s i d e  
o f  A l a s k a .  The U n i fo rm  A c t  v e r s i o n  i n  m o s t  s t a t e s  p e r m i t s  
i n v e s t m e n t s  by  a f f i l i a t e s .  The p u r p o s e  o f  t h i s  a p p a r e n t l y  was t o  
make s t a t e  la w  c o n s i s t e n t  w i t h  a n d  a l l o w  s m a l l e r  a f f i l i a t e s  t o  
a v a i l  t h e m s e l v e s  o f  t h e  f e d e r a l  t a x  b e n e f i t s .  The i n v e s t m e n t  
v e h i c l e  o f  common t r u s t  f u n d s  a s  w e l l  a s  a f f i l i a t e  i n v e s t m e n t  i n  
common t r u s t  f u n d s  h a s  become q u i t e  common t h r o u g h o u t  t h e  U n i t e d  
S t a t e s .

I  am a d v i s e d  t h a t ,  among o t h e r s ,  S e c u r i t y  P a c i f i c  Bank, 
F i r s t  I n t e r s t a t e  Bank,  F i r s t  I n t e r s t a t e  Bank o f  O re g o n ,  Bank o f  
C a l i f o r n i a ,  U .S .  N a t i o n a l  Bank o f  O r e g o n ,  S e a t t l e  F i r s t  N a t i o n a l  
Bank, C o lu m bia  T r u s t  Company o f  P o r t l a n d ,  O regon  an d  T r u s t  
Company o f  t h e  West  o f  Los A n g e l e s ,  C a l i f o r n i a  e i t h e r  h a v e  t r u s t  
c u s t o m e r s  o r  t r u s t  o r  b a n k i n g  f a c i l i t i e s  i n  A l a s k a  and  d i r e c t l y  
c o m p e t e  w i t h  Key T r u s t  A la s k a  by  m a k in g  a v a i l a b l e  t h e  u s e  o f  
t h e i r  common t r u s t  f u n d s  a s  an  i n v e s t m e n t  v e h i c l e  f o r  t h e i r  
A l a s k a  t r u s t  c u s t o m e r ' s  f i d u c i a r y  f u n d s .  Common t r u s t  f u n d s ,  i f  
o f  a s u f f i c i e n t  ' s i z e ,  o f f e r  a c o s t  e f f e c t i v e  a n d  r e d u c e d  r i s k  
v e h i c l e  f o r  t h e  s a f e  i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  w i t h  t h e  
o p p o r t u n i t y  f o r  e n h a n c e d  i n v e s t m e n t  r e t u r n s  t o  t h e  t r u s t  
c u s t o m e r .  The a v a i l a b i l i t y  o f  common t r u s t  f u n d s  i n  t h e  
m an ag em e n t  o f  t r u s t  c u s t o m e r ' s  f u n d s  i s  a s i g n i f i c a n t  p a r t  o f  t h e  
c o m p e t i t i v e  s e r v i c e .

S i n c e  n a t i o n a l  b a n k s  and  s u b s i d i a r y  b a n k s  o f  bank  h o l d i n g  
c o m p a n i e s  a r e  p e r m i t t e d  t o  i n v e s t  t h e i r  f i d u c i a r y  fu n d s  in
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a f f i l i a t e s 1 common t r u s t  f u n d s ,  r e g u l a t i o n s  i s s u e d  u n d e r  A la s k a  
S t a t u t e  0 6 . 0 1 . 0 2 0  w ould  e q u a l i z e  and  m a i n t a i n  t h e  c o m p e t i t i v e  
e q u a l i t y  o f  A l a s k a ' s  s t a t e - c h a r t e r e d  i n s t i t u t i o n s  w i t h  f e d e r a l l y  
c h a r t e r e d  f i n a n c i a l  i n s t i t u t i o n s .  We a p p r e c i a t e  y o u r  
c o n s i d e r a t i o n  o f  t h i s  r e q u e s t  a n d  w o u ld  b e  p l e a s e d  t o  p r o v i d e  
w h a t e v e r  a d d i t i o n a l  i n f o r m a t i o n  a n d  s u p p o r t  you may d e s i r e .  
S h o u l d  y o u  h a v e  an y  q u e s t i o n s ,  p l e a s e  do  n o t  h e s i t a t e  t o  c o n t a c t  
me. C o p i e s  o f  t h e  A l a s k a  s t a t u t e ,  t h e  C o m p t r o l l e r ' s  R e g u l a t i o n  
and  t h e  W a s h in g to n  s t a t u t e  a r e  e n c l o s e d  f o r  y o u r  c o n v e n i e n c e .

Very

WAG:jj

c c :  R o b e r t  Nokes
V e r n  S a y l e s  
C a r t e r  C hase  
J o h n  Mancuso
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However, the cost to the financial institution in connection with an 

examination m a y  not exceed $7,500 per examination. The.assessment 

shall be made by the commissioner as soon as feasible after the exami­

nation or investigation has been completed. All assessments shall be 

paid to and received by the department by each institution within 30 

days after receipt of notice of the assessment.
(c) A  financial institution that fails to m a k e  the payments required 

by the commissioner under (a) and (b) of this section within the time 
specified is subject to a penalty of not more than $100 each day it is 

late. The penalty, together with the amount due under (a) of this 
section, m a y  be recovered in a civil action brought by the department. 

(§ 42 ch 169 S L A  1978)

* ‘ . . . .  t
v^Sec. 06.0L02Q. General p o w e r s  of de p a r t m e n t  <a) Notwith­

standing other provisions of this title, the commissioner m a y  by regu­

lation anthorire financial institutions, except licensees subject to A S  

06.20 or A S  06.40, to exerriie.any of the powers conferred upon, or to 
be subject to any of the limitations imposed upon, a federally char­

tered bank, trust company, savings association, federally chartered 

credit union, or other federally chartered institution doing business in 

this state which is subject to the regulations of the United States 

Comptroller of the Currency, the Federal Reserve Board, the Federal 

H o m e  Loan B a n k  Board, the Federal Deposit Insurance Corporation, 

the National Credit Union Administrator, ir the successor or succes­
sors of them, if the commissioner finds that the exercise of the power 

or imposition of the limitation both

(1) serves the public convenience and advantage; and

(2) equalizes and maintains the quality of competition between 

state-chartered financial institutions and corresponding federally 

chartered financial institutions.

(b) The authority granted to the commissioner by this section m a y  

not be limited by law unless that law expressly refers to this section. 

(§ 42 ch 169 S L A  1978; a m  § 1 ch 47 S L A  1989; a m  5 1 ch 63 S L A  

1981)

Revisor'a Doles. — l a  1961 the word 
"upon" was inserted after the word 'im ­
posed'’ in (a) of this section to correct a 
manifest error in f 1, ch. 63, SLA 1981.

Editor'* notes. — Section 2, eh. 63, 
J SLA 1981 provides that (b) of this section 
7 applies only to statutes enacted after Oc- 
f lober 8. 1981.

Opinions of attorney general. — The 
Administrative Procedure Act (AS <4.62) 
provides that the commissioner shall be 
subject to its provisions. 1960 Op. Atty. 
Cen. No. 7.
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Table of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction L a w s Effective Date Statutory Citation

A l a b a m a ......... 1943, p. 5 6 3 7 - 8 - 1 9 4 3 Code 1975, §§ 5 - 1 2 A - 1  to 5 - 1 2 A -  

15.

A S  06.35.010 to 06.35.050.A l a s k a ............ 1964, c. 14 7 - 1 - 1 9 6 4

A r i z o n a .......... 1971, c. 1 6 0 1 - 1 - 1 9 7 2 A.R.S. §§ 6 - 8 7 1  to 6-874.

A r k a n s a s ......... 1947, Ac t  3 9 4 7 - 1 - 1 9 4 7 Ark.Stats. §§ 5 8 - 1 0 6  to 58-112.

California........ 1947, p. 9 0 3 9 - 1 9 - 1 9 4 7 West's Ann.Cal.Fin.Code, § 1564.

C o l o r a d o ......... 1947, c. 3 2 5 1 - 1 - 1 9 4 8 C.R.S. 1 1 - 2 4 - 1 0 1  to 1 1 - 2 4 - 1 0 7 .

Oist. of Columbia 1949, 63 Stat. 

9 3 8

1 1 - 1 - 1 9 4 9 D.C.Code 1981, §§ 2 6 - 3 0 1  to 2 6 -  

304.

Florida .......... 1941, c. 2 0 3 5 3 5 - 1 9 - 1 9 4 1 West's F.S.A. §§ 660.42 to 660.45.

H a w a i i ............ 1947, c. 1 3 0 H R S  §§ 4 0 6 - 2 5  to 4 0 6 -34.

I d a h o ............. 1949, c. 3 4 2 - 5 - 1 9 4 9 I.C. §§ 6 8 - 7 0 1  to 68-703.

Illinois............ 1943, p. 2 3 0 7 - 2 9 - 1 9 4 3 S.H.A. ch. 17, H1J2101 to 2108.

I o w a ............. 1963, C. 3 2 6 1 - 1 - 1 9 6 4 I.C.A. §§ 633.126 to 633.129.

Kansas .......... 1951, c. 1 2 3 3 - 2 9 - 1 9 5 1 K.S.A. 9-1609, 9-1610.

M a i n e ............ 1954, c. 5 9 9 - 1 - 1 9 5 1 1 8 - A  M.R.S.A. §§ 7-501, 7-502.

M a s s a c h u s e t t s ... 1969, c. 4 1 7 6 - 1 6 - 1 9 6 9 M.G.L.A. c. 20 3 A ,  §§ 1 to 6.

M i c h i g a n ......... 1941, No. 174 1 - 1 0 - 1 9 4 2 M.C.L.A. §§ 555. 1 0 1  to 555.113.

Mississippi ...... 1950, c. 3 2 8 6 - 3 0 - 1 9 5 0 C ode 1972,§ 81-5-37.

M i s s o u r i ......... 1955, p. 2 5 3 5 - 2 4 - 1 9 5 5 V.A.M.S. § 362.580.

M o n t a n a ......... 1955, c. 6 4 3 - 4 - 1 9 5 5 M C A  3 2 - 1 - 7 0 1  to 3 2 - 1 - 7 0 8 .

N e b r a s k a ......... 1953, c. 6 7 3 - 2 8 - 1 9 5 3 R.R.S.1943, §§ 24-601.01, 

24-601.02.

N e v a d a  ...... 1955, c. 2 1 7 - 1 - 1 9 5 5 N.R.S. 164.070 to 164.120.

N e w  Hampshire .. 1953, c. 1 0 9 4 - 1 7 - 1 9 5 3 R S A  391:1 to 391:8.

N e w  Mexico ______ 1955, c. 6 6 3 - 4 - 1 9 5 5 N M S A  1978, §§ 4 6 - 1 - 1 3  to 4 6 - 1 -  

16.

G.S. §§ 3 6 A - 9 0  to 3 6 A - 9 4 .North Carolina ... 1939, c. 2 0 0 7 - 1 - 1 9 3 9

O h i o .............. 1943, p. 2 0 9 5 - 1 4 - 1 9 4 3 R.C. § 1109.20 etseq.

O k l a h o m a ........ 1949, p. 4 1 2 6 0  Okl.St.Ann. § 162.

O r e g o n ............ 1951, c. 7 9 2 - 2 2 - 1 9 5 1 O R S  709.170.

R h o d e  Island..... 1956, c. 3 8 3 9 Gen.Laws 1956, §§ 1 8 - 5 - 1  to 1 8 - 5 -

South D a k o t a .... 1941, c. 2 0 3 - 1 4 - 1 9 4 1

f «
S D C L  5 5 - 6 - 1  to 55-6-7.

T e n n e s s e e ........ 1953, C. 1 4 8 4 - 1 0 - 1 9 5 3 T.C.A. §§ 3 5 - 4 - 1 0 1  to 3 5 - 4 - 1 0 5 .

T e x a s ............. 1947, c. 209, 

p. 3 7 1

1 - 1 - 1 9 4 8 V.T.C.A. Property Code, §§ 113.171, 

113.172.

U t a h ............. 1951, C. 9 3 - 1 - 1 9 5 1 U.C.A.1953, 7-5-13.

W a s h i n g t o n ...... 1943, C. 5 5 3 - 3 - 1 9 4 3 West's R C W A  11.102.010 to 11.- 

102.050.

W e s t  Virginia .... 1945, C. 4 2 - 2 2 - 1 9 4 5 Code, 4 4 - 6 - 6  to 44-6-8.

W i s c o n s i n ........ 1943, C. 2 7 4 6 - 1 0 - 1 9 4 3 W.S.A. 223.055.

W y o m i n g ......... 1955, C. 17 1 - 2 5 - 1 9 5 5 W.S.1977, §§ 2 - 3 - 4 0 1  to 2 - 3 - 4 0 3 .

Historical Note
The Uniform C o m m o n  Trust Fund Act of Commissioners on Uniform State Laws,

was approved by the National Conference and the American Bar Asaodation, in 1938.
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C O M M O N  TRU ST FUND A C T

PREFATORY NOTE
A common trust fund is a group of securities set aside by a trustee 

for investment by two or more trusts operated by the same trustee. It 
is almost invariably used by banks and trust companies, and not by 
individual trustees.

The purposes of such a common or joint investment fund are to 
diversify the investments of the several trusts and thus spread the risk 
of loss, and to make it easy to invest any amount of trust funds quickly 
and with a small amount of trouble.

Such a common trust fund cannot legally be operated without statu­
tory sanction, because its operation involves a mixture of trust funds 
which was not permitted by doctrines of equity. There is a strong 
sentiment among trust men that the great utility of these common trust 
funds justifies a statutory exception to the rule regarding the mixture of 
two or more trust funds.

The Uniform Common Trust Fund Act is a simple enabling statute 
suitable for adoption by any state which is willing to permit banks and 
trust companies to set up one or more common trust funds. The 
Uniform Act does not set out in detail the restrictions on the operation 
of such common trust funds, except that they must be composed of 
investments legal for trusts in that state. The reason for not covering 
in this proposed Uniform State Act the details of the operation of such a 
common trust fund is that as a practical matter such details are covered 
by the regulations issued by the Federal Reserve Board which went into 
effect December 31, 19.37.

The Federal Revenue Act of 1936, § 169 [see 26 U.S.C.A.IntRev. Code 
§ 584] provides that a common trust fund shall be taxed as an associa­
tion on its income unless it is operated in accordance with the regula­
tions issued by the Federal Reserve Board. Consequently, every bank 
or trust company, whether a national or a state institution, will have to 
operate its common trust funds in accordance with the Federal Reserve 
Board regulations if it wants to escape the federal corporation income 
tax, and the difference between such tax and the individual income taxes 
assessed against the different beneficiaries of the trusts would be so 
great that no trustee could afford to operate its fund otherwise than in 
accordance with the Federal Reserve Board regulations.

Therefore, the passage by a state of the Uniform Common Trust Fund 
Act will enable banks and trust companies in that state to set up one or 
more common trust funds composed entirely of legal trust investments 
for its fiduciary funds, these common trust fund3 necessarily being 
subject to restrictions and regulations of the Federal Reserve n«ard as 
they exist from time to time.

General Statutory Notes

Alabama. The Alabama Act is a sub- Fund Act (A.R.S. §§ 6-671 to 6-874) is re- 
stantial adoption of the major provisions of pealed on Jan. 1, 1995. See A.R.S. § 41- 
the Uniform Act, but contains numerous 2376.
variations, omissions and additional matter Arkansas. Adds section as follows:
which cannot be clearly indicated by statu- “58-112. Fiduciary defined,
tory notes. "For the purposes of this Act [§§ 58-106
Arizona. Title 6 of the Arizona Statutes. -58-112] generally 'fiduciary* includes a

which includes the Uniform Common Trust trustee under any express trust, executor,

4 0 2
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administrator, guardian, curator or agent. 
For the purposes of section four [§ 58-109] 
hereof 'fiduciary' also includes a trustee 
under an implied, resulting or constructive 
trust, receiver, trustee in bankruptcy, as­
signee for the benefit of creditors, partner, 
agent, officer of a corporation, public or 
private, public officer, nominee, or any oth­
er person acting in a fiduciary capacity for 
any person, trust or estate."

Colorado. The Colorado Act is a sub­
stantial adoption of the major provisions of 
the Uniform Act, but contains numerous 
variations, omissions and additional matter 
which cannot be clearly indicated by statu­
tory notes.

District of Columbia. Adds section 
which reads:

"9 26-302. Taxability.
"(a) A common trust fund, as herein de­

fined, shall not be subject to any tax im­
posed by Chapter 18 of Title 47, and for the 
purpose of said subchapter shall not be 
deemed to be a corporation.
"(b) The net income of a common trust 

fund shall be computed in the same manner 
and on the same basis as in the case of an 
individual. Each participant in a common 
trust fund shall include, in computing its 
net income, its proportionate share of the 
net income of such fund, whether or not 
distributed to it, and the amount so included 
in the net income of a participant shall be 
taxable to such participant, or its benefi­
ciaries, in the manner and to the extent 
provided in Subchapter IX of Chapter 18 of 
Title 47, as if any amount not distributed to 
the participant during its taxable year actu­
ally had been so distributed.
"(c) No gain or loss shall be realized by a 

common trust fund upon the admission or 
withdrawal of a participant, or upon the 
admission or withdrawal of any interest of 
a participant. The withdrawal of any parti­
cipating interest by a participant shall be 
treated as a sale or exchange of such inter­
est by such participant

"(d) Every bank or trust company main­
taining a common trust fund shall mak' a 
return.under oath for the taxable year of 
such fund.

"(e) If the taxable year of a common 
trust fund is different from that of a partic­
ipant therein, the proportionate share of the

net income of such fund to be included in 
computing the net income of such partici­
pant for its taxable year shall be based 
upon the net income of such fund for its 
taxable year ending within the taxable year 
of such participant.”
Florida. L.1981, c. 81-318, rewrote stat­

utes providing for legislative review of laws 
regulating professions, occupations, busi­
ness, industry and other endeavors in Flor­
ida as originally provided for under the 
Regulatory Reform Act of 1976, L.1976, c. 
76-168, as amended. Hence, as a result of 
L.1981, c. 01-318, chapter 660 of the Florida 
Statutes is repealed Oct. 1, 1991, and shall 
be reviewed by the legislature pursuant to 
the Regulatory Sunset Act as contained in 
West's F.S.A. § 11.61.
Adds sections as follows:
"660.43. Common trust fund invest­

ments
"No bank association, or trust company 

shall mingle its own funds with any com­
mon trust fund managed by such trust com­
pany or trust department, and every invest­
ment of a common trust fund shall, at all 
times, be such as would be a proper invest­
ment for each fiduciary account owning an 
interest in such common trust fund."
"660.44. Common trust fund to be au­

dited annually
"A trust company or trust department 

administering a common trust fund shall 
keep proper records, which in addition to all 
other necessary and proper matters shall 
show at all times the proportionate interest 
of each fiduciary account in the common 
trust fund, and, at least once during each 
period of 12 months, shall cause an audit to 
be made of the common trust fund by audi­
tors responsible only to the board of di­
rectors of the trust company or trust de­
partment The report of such audit shall 
include a list of the investments comprising 
the common trust fund at the time of the 
audit which shall show the valuation placed 
on each item on such list by the board of 
directors or the trust investment committee 
of the trust company or trust department 
as of the date of the audit; a statement of 
purchases, sales, and any other investment 
changes and of income and disbursements 
since the last audit; and appropriate com­
ments as to any investment in default as to 
payment of principal or interest The rea­
sonable expenses of any such audit made by 
independent public accountants may be
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charged to the common trust fund. The 
bank or association shall manage such com­
mon trust funds without charge, save nec­
essary expenses, and shall send a copy of 
the latest report of such audit annually to 
each person to whom a regular periodic 
accounting of the fiduciary accounts partici­
pating in the common trust fund ordinarily 
would be rendered or shall send advice to 
each such person annually that the report is 
available and that a copy will be furnished 
without charge upon request.”
Hawaii. Adds sections as follows:
“406-26 Inv *ment of common trust 

funds. The funu3 of a common trust fund 
may be invested and reinvested in those 
investments in which trust companies are 
authorized to invest trust funds."
“406-27 Plan, approval, contents. 

Each common trust fund shall be estab­
lished and maintained in accordance with a 
written plan approved by resolution of the 
board of directors of the trust company. 
The plan shall state the manner in which 
the fund is to be operated, the apportion­
ment of income, capital gains and losses, 
the terms and conditions governing the ad­
mission and withdrawal of investments 
from or participation in the fund, the audit­
ing and settlement of accounts with respect 
thereto, the basis and method of valuing 
assets therein, the basis upon which the 
fund may be terminated, and such other 
matters as may by the board of directors be 
deemed necessary to clearly define the 
rights of participants therein, or otherwise 
desirable. The plan, or a copy thereof, shall 
be available at the principal office of the 
trust company during regular business 
hours for inspection by any person having 
an interest in a fiduciary account any funds 
of which are invested in the common trust 
fund. The trust company shall designate 
clearly upon its records the names of the 
fiduciary accounts on behalf of which the 
trust company, as fiduciary or cofiduciary, 
owns a participation in the common trust 
fund and the extent of the interest of the 
fiduciary accounts therein.”
“ 406-28 Participations in common 

trust fund. The following shall apply with 
respect to participations in a common trust 
fund:
“ (1) Participations in a common trust 
fund shall be held only by fiduciary 
accounts of which the trust company is 
fiduciary or cofiduciary and shall be 
nontransferable.

“ (2) No funds of any trust shall be in­
vested in a participation in a common 
trust fund if the investment would 
cause the interest of the trust at the 
time of such investment to be in excess 
of ten per cent of the value of the 
assets of the common trust fund as 
determined in accordance with the plan. 
In applying the limitation stated in the 
foregoing sentence, if two or more 
trusts are created by the same settlor 
or settlors, and as much as one-half of 
the income or principal, or both, of each 
trust is payable or applicable to the use 
of the same person or persons, such 
trusts shall be considered as one.

“(3) Not less frequently than once each 
calendar quarter the trust company ad­
ministering a common trust fund shall 
determine the value of the assets there­
in upon such basis as the plan provides. 
No participation shall be admitted to or 
withdrawn from the common trust fund 
except on the valuation date. A rea­
sonable period, not to exceed seven 
days, following each valuation date 
may be used to make the computations 
necessary to determine the value of the 
fund and the participations therein.

“ (4) Upon the withdrawal of a participa­
tion the trust company may make dis­
tribution in cash or ratably in kind, or 
partly in cash and partly in kind, but all 
distributions made at any one ume 
shall be made on the same basis.”

“ 406-29 Fiduciary not tu participate. 
A trust company admimacering a common 
trust fund shall not invest any of its own 
funds therein and if, because of a creditor 
relationship or otherwise, it acquires an in­
terest therein its participation shall be with­
drawn on the first date on which a with­
drawal can be effected in accordance with 
the plan.”
“ 406-30 Title to assets. No fiduciary 

account owning an interest in a common 
trust fund shall be deemed to have individu­
al ownership of any asset thereof but only a 
proportionate undivided equitable interest 
in the fund. Title to all assets of the fund 
shall at all times be vested in the trust 
company maintaining the same, as fiduciary 
for the participants therein.”
“ 406-31 Mistakes. No mistakes made 

in good faith and in the exercise of care and 
prudence in connection with the administra­
tion of any common trust fund shall be held 
to exceed any power grunted to or to violate 
any duty imposed upon a trust company as
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fiduciary if promptly after the discovery of 
the mistake the trust company takes such 
action as is practicable in the circumstances 
to remedy the mistake.”
"406-33 Taxation. No common trust 

fund shall be subject to taxation as a corpo­
ration, association, partnership, or individu­
al but it shall be deemed an estate or trust 
within the meaning of section 235-92, and 
the income therefrom and all capital gains 
or losses thereof shall be deemed to be 
income, gains, or losses, respectively, of the 
fiduciary accounts participating in the fund 
in accordance with their ratable participa­
tions.”
”406-34 Management fees. No sepa­

rate fee, commission, or compensation for 
the management of a common trust fund 
shall be charged by the trust compp-i, but 
the compensation of the trust company for 
such management shall be limited to the 
fees, commissions, or compensation proper­
ly charged to the participating accounts. 
The trust company shall be entitled to 
charge against the fund the usual fee or 
commission for services rendered as a real­
tor or stockbroker in connection with the 
sale or purchase of any assets by or for a 
common trust fund, unless the plan other­
wise provides and any expense incurred in 
the management thereof.”
Illinois. The Illinois act is a substantial 

adoption of the major provisions of the Uni­
form Act, but contains numerous variations, 
omissions and additional matter which can­
not be clearly indicated by statutory notes.
Iowa. Adds section as follows:
” 633.126. Definitions '
"1. 'Common trust fund’ means a fund 

maintained by a bank or trust company 
exclusively for the collective investment and 
reinvestment of moneys contributed thereto 
by that bank or trust company, or by anoth­
er bank or trust company at least eighty 
percent of tbo voting stock of which is 
owned or controlled by a bank holding com­
pany which owns or controls at least eighty 
percent of the voting stock of the bank or 
trust company maintaining the common 
trust fund, in its capacity as a fiduciary or 
cofiduciary.
”2. ‘Fiduciary’, for the purposes of sec­

tions 633.126 to 633.129, inclusive, of this 
Code, means acting in any of the following 
capacities, namely: testamentary trustee 
appointed by any court, trustee under any 
written agreement, declaration or inatru-
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ment of trust, ex< itor, administrator, 
guardian, or conservator."
Maine. L.1979, c. 540, repealed 18 M.R. 

S.A. §§ 4101 to 4103, which previously con­
stituted the Uniform Common Trust Fund 
Act, and reenacted said Uniform Act as part 
of the Maine Probate Code in 18-A. M.R. 
S.A. §§ 7-501 and 7-502.
Massachusetts. Adds section as follows:
"Section 1A. Investments by national 

banking association or foreign corpora­
tion acting as fiduciary.
"Any national banking association or for­

eign corporation either alone or in conjunc­
tion with one or more other persons acting 
with it in a fiduciary capacity having quali­
fied as fiduciary in this state pursuant to 
the provisions of section forty-three of 
chapter one hundred and sixty-seven, may 
invest any funds held by it as such fiduciary 
in any common trust fund which it main­
tains according to the laws of the state 
where its principal place of business is lo­
cated, provided the instrument, judgment, 
decree or order creating such fiduciary rela­
tionship, does not specifically or otherwise 
prohibit such investment."
Michigan. The Michigan act is a sub­

stantial adoption of the major provisions of 
the Uniform Act, but. contains numerous 
variations* omissions and additional matter 
which cannot be clearly indicated by statu­
tory notes.
Montana. Adds sections as follows:
” 32-1-706. Common trust funds estab­

lished, Each common trust fund estab­
lished hereunder is a separate and distinct 
entity from the fiduciary relationships partic­
ipating in the fund. No fiduciary, in ad­
ministering 3 participating fiduciary rela­
tionship, may be required to make any ap­
portionment or allocation between the prin­
cipal and income of such relationship differ­
ent from that made for the common trust 
fund. No such participating fiduciary rela­
tionship or person having an interest in the 
relationship may have or be considered to 
have any ownership in any particular prop­
erty of the common trust fund; but each 
participating fiduciary relationship shall 
have a proportionate undivided interest in 
the fund and its income; and the ownership 
of all property of the common trust fund 
shall be in the trustee of the fund.”
” 32-1-707. Affiliated defined. For pur­

poses of this part, two or more banks or 
crust companies are affiliated if they are 
members of the same affiliated group, with-
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1 in the meaning of section 1504 of the United 
\y  States Internal Revenue Code.”

”32-1-708. Limited application of in* 
surance law— exemption. (1) Nothing in 
this part exempts a common trust fund or 
any fiduciary thereof from the require­
ments of Title 33 if such common trust fund 
or fiduciary is used for insurance purposes.
"(2) The establishment and maintenance 

of common trust funds under this part are 
exempt from the provisions of Title 30, 
chapter 10.”
New Hampshire. Adds sections as fol­

lows:
”391:l-a. Establishment and Use of 

Common Trust by Bank Holding Compa­
ny Affiliates. Any such bank or trust com­
pany which is an affiliate of a bank holding 
company, as defined by RSA 384—B:l, IV 
and V, may establish common trust funds 
for the purpose of furnishing investments 
to itself as fiduciary, to other affiliates of 
the same bank holding company qualified to 
act as fiduciary in this state as fiduciary, or 
to itself and others as co-fiduciaries, or to 
such other affiliates and others as co-fiduci­
aries. Subject to the limitations upon the 
investment of funds held in a fiduciary ca­
pacity in common trust funds contained in 

- RSA 391:1, the bank or trust company affil­
iate of a bank holding company establishing 
such common trust funds and other affil­
iates of the same bank holding company 
qualified to act as fiduciary in this state 
may, as such fiduciary or co-fiduciary, in­
vest funds which it lawfully holds for in­
vestment in interest in such common trust 
funds. The bank or trust company estab­
lishing, maintaining, or so utilizing any such 
common trust fund shall comply with and 
be subject to all of the provisions of this 
chapter as though such bank or trust com­
pany and the other banks or trust compa­
nies participating in such common trust 
fund or funds were one and the same corpo­
rate entity. Any person acting as a co-fidu­
ciary with any such bank or trust company 
is hereby authorized to consent to the in­
vestment in interest in a common trust fund 
or funds created hereunder.”
”391:3 Taxability. A common trust 

fund shall not constitute a taxable entity 
within the meaning of RSA 77. Each estate 
having a participating interest in a common 
trust fund shall include in its return its 
proportionate share of any taxable income 
of the classes described in RSA 77:4, re­
ceived by such common trust fund, whether

or not such income is distributed by the 
common trust fund.”
North Carolina. The North Carolina act 

is a substantial adoption of the major provi­
sions of the Uniform Act, but contains num­
erous variations, omissions and additional 
matter which cannot be clearly indicated by 
- statutory notes.
Ohio. The Ohio Act is a substantial 

adoption of the major provisions of the Uni­
form Act but it contains numerous varia­
tions, omissions and additional matter which 
cannot be clearly indicated by statutory 
notes.
Rhode Island. The Rhode Island act is a 

substantial adoption of the major provisions 
of the Uniform Act, but contains numerous 
variations, omissions, and additional matter 
which cannot be clearly indicated by statu­
tory notes.
South Dakota. Adds sections as follows:
"55-6-2.1. Establishment of common 

trust funds for funds held by affiliated 
bank or trust company— Chapter applica­
ble. A bank or trust company qualified to 
act as a fiduciary in this state may:
"(1) Establish and maintain common 
trust funds for the collective invest­
ment or funds held in any fiduciary 
capacity by it or by another bank or 
trust company which is owned or con­
trolled by a corporation which owns or 
controls such bank or trust company;

"(2) Invest funds which it holds in com­
mon trust funds established and main­
tained pursuant to subdivision (1).

"The provisions of §§ 55-6-1 to 55-6-6, 
inclusive, relating to common trust funds 
shall apply to the establishment and mainte­
nance of common trust funds under this 
section.
"This section shall apply to all fiduciary 

relationships.”
” 55-6-3. Operation of common trust 

funds— Compliance with law governing 
administration of trust estates. The bank 
or trust company operating such common 
trust funds shall comply with the provisions 
of chapter 21-22 in the administration of 
the trust estate."
Texas. L.1983, chapters 576 and L.1983, 

c. 567, effective Jan. 1, 1984, repealed Ver­
non's Ann.Civ.St. a rt 7425b-48, which con­
stituted the Uniform Common Trust Fund 
Act and reenacted the same as V.T.C.A. 
Property Code 15 113.171, 113.172.
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( Adds section as follows:
"9 113.172. AFFILIATED INSTITU­

TIONS. A bank or trust company that is a 
member of an affiliated group under Sec­
tion 1504, Internal Revenue Code of 1954 
(26 U.S.C 1504), with a bank or trust com­
pany maintaining common trust funds may 
participate in one or more of the funds."
Washington. The Washington Act is a 

substantial ado.oiion of the major provisions 
of the Uniform Act, but contains numerous 
variations, omissions and additional matter 
which cannot be clearly indicated by statu­
tory notes.

Wisconsin. W.S.A. 223.055, constituting 
the entire Uniform Common Trust Fund 
Act, contains additional provisions in sub- 
sec. (3) thereof which reads as follows:
"(3) Investments. The bank or trust 

company operating such common trust fund 
may buy, sell, hold, invest and reinvest the 
funds and assets thereof in its discretion 
and shall not be limited or restricted by ch. 
881 or any amendment thereof, but the 
bank or trust company shall not invest the 
funds of any fiduciary account in any com­
mon trust fund unless every investment in 
such fund is one that would then be a 
permissible investment for such fiduciary 
account."



UNIFORM COMMON TRUST FUND ACT
1938 ACT 

An Act concerning common tru st funds and to make uniform the law 
with reference thereto.

Section

1. Establishment of Common Trust Funds.
2. Court Accountings.
3. Uniformity of Interpretation.
4. Short Title.
5. Severability.
6. Repeal.
7. Time of Taking Effect.

Be it en a c ted .............

§ 1. Establishment of Common Trust Funds
Any bank or tru s t company qualified to act as fiduciary in this state 

may establish common tru s t funds for the purpose of furnishing invest­
ments to itself as fiduciary, or to itself and others, as co-fiduciaries; and 
may, as such fiduciary or co-fiduciary, invest funds which it lawfully 
holds for investment in interests in such common tru s t funds, if such 
investment is not prohibited by the instrument, judgment, decree, or 
order creating such fiduciary relationship, and if, in the case of co-fiduci­
aries, the bank or tru s t company procures the consent of its co-fiduci­
aries to such investment.

Action in Adopting Jurisdiction!

Variations from Official Text:

Arizona. Section reads:

"A. A ny bank or trust company quali­
fied to net as a fiduciary in this state may 
establish and administer c ommon trust 
funds composed of property permitted by 
law for the investment of trust funds for 
the purpose of furnishing investments to 
any one or more of the following:

“1. Itself as fiduciary.

j "2. Itself and others, as cofiduciaries.

"3. Any affiliated bank or trust compa­
ny, including any foreign affiliated bank or 
trust company, as fiduciary.

"4. Any affiliated bank or trust compa­
ny, including any foreign affiliated bank or 
trust company, and others, as cofiduciaries.
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"Any bank or trust company m a y  as such 
fiduciary or cofiduciary invest funds which 
it lawfully holds for investment in interests 
in such c o mmon trust funds administered 
by itself or by any affiliated bank or trust 
company, including any foreign affiliated 
bank or trust company, if such investment 
is not prohibited by the instrument, judg­
ment, decree, order or statute creating and 
governing such fiduciary relationship, and 
if, in the case of cofiduciaries, the bank or 
trust company procures the consent of its 
cofiduciarie3 for such investment.

“B. Each c o m m o n  trust fund estab­
lished under this section is as a separate 
and distinct entity from the fiduciary rela­
tionships participating in the fund. A  fidu­
ciary in administering a participating fiduci­
ary relationship is not required to make any
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apportionment or allocation between the 
principal and income of the relationship dif­
ferent from that made for the common 
trust fund. A participating fiduciary rela­
tionship, or person having an interest in the 
relationship, is not deemed to have any own* 
ership in particular property of the common 
trust fund, but each participating fiduciary 
relationship has a proportionate undivided 
interest in the fund and its income and the 
ownership of all property of the common 
trust fund is in the trustee of the fund.
"C. This section applies to all fiduciary 

relationships, including those established 
prior to the effective date of this subsec­
tion, whether the relationships are revoca­
ble or irrevocable. This section and § 6- 
872 apply, to common trust funds estab­
lished under this section and the banks and 
trust companies operating these common 
trust funds.
"D. For purposes of this section, two or 

more bank or trust companies are affiliated 
if they are members of the same affiliated 
group, within the meaning of § 1504 of the 
United States Internal Revenue Code.jlf
"E. Nothing in this article shall exempt 

a common trust fund or any fiduciary there­
of from the requirements of title 20, if such 
common trust fund or fiduciary is used for 
insurance purposes.”
Arkansas. Specifies state or national 

bank. —  -
/ California. Section reads:

“ For purposes of this section, two or 
more trust companies shall be deemed to be 
affiliated if they are members of the same 

\ affiliated group, within the meaning of Sec- 
\  tion 1504 of the Internal Revenue Code.

“Any trust company may establish and 
administer common trust funds composed 
of property permitted by law for the invest­
ment of trust funds, for the purpose of 
furnishing investments to any one or more 
of the following: (1) itself, as fiduciary; (2) 
itself and others, as cofiduciaries; (3) any 
affiliated trust company (including, without 
limitation, any foreign affiliated trust com­
pany), as fiduciary; and (4) any affiliated 
trust company (including, without limita­
tion, any foreign affiliated trust company) 
and others, as cofiduciaries. Any trust 
company may as such fiduciary or cofiduci­
ary invest funds which it lawfully holds for 
investment in interests in such common 
trust funds administered by itself or by any 
affiliated trust company organized under

laws of this state, if such investment i3 n 
prohibited by the instrument, judgment, de­
cree, order, or statute creating or governing 
such fiduciary relationship, and if, in the 
case of cofiduciaries, the trust company pro- * 
cures the consent of its cofiducijjrtes to 
such investment.
"Eaclrcolnmon trust fund established 

hereuudjf-ahalLbe-treated as an entity sejo^-""'’ 
arate atid'THSfinct from the fiduciary rfSla- 
tionshipc participating therein. No fiduci­
ary in administering a parricipadng_£iduci- 
ary relationship shall be required to make 
any apportionment or allocation between 
the principal and income of such relation­
ship different from that made for such com­
mon trust fund. No such participating fidu­
ciary relationship, nor any person having an 
interest in such relationship, shall have or 
be deemed to have any ownership in any 
particular property of such common trust 
fund, but each such participating fiduciary 
relationship shall have a proportionate undi­
vided interest in such fund and its income; 
and the ownership of all property of such 
common trust fund shall be in the trustee 
of such fund.
“This section shall apply to fiduciary rela­

tionships now in existence or hereafter es­
tablished, whether the same be revocable or 
irrevocable. The superintendent, at his di­
rection, may make an examination of any 
common trust fund established hereunder 
at such times and to such extent as he may 
deem advisable. The provisions of the Cor­
porate Securities Law shall not apply to the 
creation, administration, or termination of 
common trust funds, nor to participation 
therein."
District of Columbia. Inserts "subject 

to such rules and regulations as may be 
promulgated from time to time by the 
Board of Governors of the Federal Reserve 
System under the provisions of § 92a of 
Title 12, United States Code, as amended, 
pertaining to the collective investment of 
trust funds by national banks” preceding 
"establish", and inserts "written" preceding 
"consent".
Florida. Section reads:
"(1) Any trust company or trust depr rt- 

ment may establish one or more common 
trust funds for the exclusive purpose of 
furnishing investments to itself as fiduci­
ary, including estates, guardianships, man­
aging agencies, and all other fiduciary rela­
tionships, now in existence or hereafter cre­
ated, requiring or authorizing investment of

409



§1 C O M M O N  T R U ST FU ND ACT

funds held as fiduciary including managing 
agencies, or to itself and others, as cofiduci­
aries. It may, as such fiduciary or cofiduci­
ary, invest funds which it lawfully holds for 
investment in interests in such common 
trust funds if such investment is not prohib­
ited by the instrument, judgment, decree, or 
order creating such fiduciary r^tionship 
and if, in the case of cofiduciaries, the trust 
company or trust department procures the 
consent of its cofiduciary or cofiduciaries to 
such investment, which consent such cofidu­
ciary is hereby authorized to grant The 
full management of the fund shall at all 
times be in full charge of such trust compa­
ny or trust department and no cofiduciary 
shall have any right to interfere in the 
management of such common trust funds.
"(2) For the purposes of this section, the 

term 'trust company or trust department’ 
shall include two or more trust companies 
or trust departments which are members of 
the sr me affiliated group as defined in s. 
1504 of the Internal Revenue Code of 1954, 
as amended, with respect to any fund estab­
lished pursuant to this section of which any 
of such trust companies or trust depart­
ments is trustee or of which two or more of 
such trust companies or trust departments 
are cotrustee3. The fiduciary relationship 
that exists between an individual trust com­
pany or trust department and its customer 
shall not be altered due to the fact of the 
enactment of this subsection."

Hawaii. Section reads: "Any trust com­
pany may establish one or more common 
trust funds for the collective investment 
and reinvestment of moneys contributed 
thereto by it as fiduciary, and by it and 
others as cofiduciaries; and the trust com­
pany and its cofiduciaries may invest funds 
held as trustee, guardian, or in any other 
fiduciary capacity in which it or they shall 
be authorized to invest funds, in any com­
mon trust fund, if the investment is not 
expressly forbidden by the instrument, de­
cree, or order creating the fiduciary rela­
tionship."

Idaho. Specifies state or national bank.
Iowa. Section now reads: “Any bank or 

trust company qualified to act as fiduciary 
in this state may establish common trust 
funds, or may utilize one or more common 
trust funds previously established by it, for 
the purpose of furnishing investments to 
itself as fiduciary, or to itself and others, as 
cofiduciaries, or to another bank or trust 
company as fiduciary or cofiduciary; and

may, as a fiduciary or cofiduciary, invest 
funds which it lawfully holds for invest­
ment in interests in common trust funds 
maintained by it or by another bank or trust 
company at least eighty percent of the vot­
ing stock of which is owned or controlled by 
a bank holding jjompany which owns or 
controls at least eighty percent of the com­
mon stock of the bank or trust company 
investing such funds, if such investment is 
not prohibited by the instrument, judgment, 
decree, or order creating such fiduciary re­
lationship, and if. in the case of cofiduciar­
ies, the bank or trust company procures the 
consent of ‘its cofiduciaries to such invest­
ment I f the instrument creating the fiduci­
ary relationship gives to the bank or trust 
company the exclusive right to select invest­
ments, the consent of the cofiduciary shall 
not be required."
Kansas. Inserts “state or national” pre­

ceding "bank or trust company" where first 
appearing, and adds “The state banking 
board is hereby authorized to adopt rules 
and regulations for a plan of operation for 
the management of said funds for state 
banks and trust companies" at end of sec­
tion.
Maine. Section reads: “Any bank or 

trust company qualified to act as fiduciary 
in this State may establish and operate com­
mon trust funds for the purpose of furnish­
ing in/estments to itself as fiduciary or to 
itself and others, as cofiduciaries; and for 
the purpose of furnishing investments to 
affiliated banks, within the meaning of sec­
tion 1504 of the Internal Revenue Code,^ 
acting for themselves or for themselves and -v 
othera as cofiduciaries; and may, as such ?  
fiduciary or cofiduciary or acting for affili­
ated banks alone or with their cofiduciaries; 
invest funds which are lawfully held for 
investment in interests in such common 
trust funds, if such investment is not pro­
hibited bv the instrument, judgment, decree 
or order creating such fiduciary relation­
ship, and if, in the case of cofiduciaries, the , 
bank or trust company or affiliate procures * 
the consent of its cofiduciaries to such in­
vestment Any person acting as a cofiduci­
ary with any such bank or trust company or 
affiliate is authorized to consent to the in­
vestment in such interests."

Massachusetts. Section reads: "Any indi­
vidual, corporation or association qualified 
to act as fiduciary in this state may estab­
lish common trust funds for the purpose of 
furnishing investments to itself as fiduciary 
or to itself and others, as co-fiduciaries;
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d may, as such fiduciary or co-fiduciary, 
'est funds which it lawfully holds for 
vestment in interests in such common 
jst funds, if such investment is not pro- 
oited by the instrument, judgment, decree 
order creating such fiduciary relation- 
tip. Each such common trust fund shall 
• administered in accordance with a writ- 
n declaration of trust which shall have 
jen filed in the registry of probate in the 
junty in which such individual, corporation 
r association resides or has his or its prin- 
;pal place of business, and such written 
eclaration may provide that premiums paid 
n the purchase of interest bearing secu> 
ies need not be amortized.”
Adds a separate section relating to con- 
ient of co-fiduciaries which reads:

"8 2. Fiduciary consent
“ I f the individual, corporation or associa­

tion maintaining a common trust fund holds 
property as a fiduciary together with a co­
fiduciary or co-fiduciaries, investment of 
such property in participations in a common 
trust fund may be made only with the writ­
ten consent of such co-fiduciary or co-fiduci­
aries and shall be withdrawn upon the writ­
ten request of any such co-fiduciary.”
Missouri. Section reads: "Any state or 

national bank or trust company qualified to 
act as fiduciary in this state may establish 
common trust funds for the purpose of fur­
nishing investments to itself as fiduciary, or

I to itself and others as cofiduciaries, or to other banks and trust companies acting as 
fiduciaries or cofiduciaries. Funds may be 
invested in such common trust fund only if 
the investment is not prohibited by the in­
strument, judgment, decree, or order creat­
ing the fiduciary relationships, and if, in the 
case of cofiduciaries, the banks or trust 
companies procure the consent of their cofi­
duciaries to the investment”

Montana. Section reads:
“ (1) Any bank or trust company qualified 

to act as fiduciary in this state may estab­
lish and administer common trust funds 
composed of property permitted by law for 
the investment of trust funds for the pur­
pose of furnishing investments to:
"(a) itself as fiduciary;
“ (b) itself and others as cofiduciaries;
“ (c) any affiliated bank or trust company, 

including any foreign affiliated bank or 
trust company, as fiduciary;

“ (d) any affiliated bank or trust compa- ' 
ny, including any foreign affiliated bank or y 
trust company, and others as cofiduciaries; '  
or
“(e) any combination of the entities listed 

in subsections (l)(a) through (lXd).
“(2) A|ly bank or trust company may, as 

that fiduciary or cofiduciary, invest funds 
which it lawfully holds for investment in 
interests in the common trust funds admin­
istered by itself or by any affiliated bank or J 
trust company if the investment is not pro­
hibited by the instrument, judgment, de­
cree, order, or statute creating and govern­
ing such fiduciary relationship and if, in the 
case of cofiduciaries, the bank or trust com­
pany procures the consent of its cofiduciar­
ies to die investment.”
New Hampshire. Adds a sentence at end 

of section which reads: “Any person acting 
as a co-fiduciary with any such bank or 
trust company is hereby authorized to con­
sent to the investment in such interests."
New Mexico. Section reads:
"Any bank or trust company qualified to 

act as fiduciary in this state may establish 
common trust funds for the purpose of fur­
nishing investments to itself and its affiliat­
ed bank or trust company as fiduciary or to 
itself and its affiliated bank or trust compa­
ny and others as co-fiduciaries and may, as 
fiduciary or co-fiduciary, invest funds which 
it lawfully holds for investment in interests 
in the common trust funds, if such invest­
ment is not prohibited by the instrument, 
judgment, decree or order creating the fidu­
ciary relationship and if, in the case of 
co-fiduciaries, the bank or trust company 
procures the consent of its co-fiduciaries to 
the investment.
“As used in this section, ‘affiliated* 

means two or more banks or trust compa­
nies in which eighty percent or more of the 
voting shares of each bank or trust compa­
ny, excluding shares owned by the United 
Stales or by any company wholly owned by 
the United States, are directly or indirectly 
owned or controlled by a holding company."
Oklahoma. The substance of sections 1 

and 2 of the Official Text is contained in the 
following section of the Oklahoma act:
“ 9 162. Common trust funds
“Any state or national bank or trust com­

pany acting in a fiduciary capacity, may 
create and maintain a common trust fund 
with the approval of the State Bank Corn-
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missioner or State Banking Board for the 
purpose of furnishing investments to itself 
as fiduciary and to other fiduciaries, and 
may as such fiduciary invest funds which it 
lawfully holds for investment in interests in 
such common trust fund if such investment 
is not prohibited by the instrument, judg­
ment, decree or order creating sucfc fiduci­
ary relationship, and if in case of to-fiduci- 
aries the bank or trust company procures 
the consent of its co-fiduciaries to such in­
vestment; provided that no such common 
trust fund shall be created until the plan 
thereof shall be submitted to the Bank Com­
missioner and the same be approved. I f the 
State Bank Commissioner disapproves said 
plan, any interested party may appeal to the 
State Banking Board, and its decision in the 
matter shall be final. Any such plan may 
be amended from time to time by the com­
pany, bank or trust .ompany upon obtain­
ing the approval of the State Bank Commis­
sioner.
“A bank or trust company maintaining a 

common trust fund may at any time file in 
the District Court of the County in which it 
maintains its principal office an account of 
the administration of such trust fund, pro­
vided that every such company mu3t file in 
3aid District Court an account of the admin­
istration of the trust fund within three (3) 
■years from the date of the establishment of 
such .fund, and thereafter an account shall 
be filed at intervals of not less than three
(3) years from the date of the last preceding 
accounting. Upon the filing of such ac­
count, the court shall fix a day for hearing 
not less than forty-five (45) days from said 
filing date, and appoint a guardian ad litem 
to represent the interests of all infant, in­
competent, unborn, unascertained and ab­
sent beneficiaries. At the same time the 
court shall order the bank or trust company 
to give notice of such hearing to all benefi­
ciaries of the trusts participating in the 
common trust fund, whose names are 
known to the bank or trust company from 
the records kept by it in the regular course 
of business in the administration of said 
trusts, in the following manner (1) by per 
sonal service or by sending such notice by 
registered mail to such beneficiaries or 
their guardians or attorneys of record di­
rected to them at the addresses shown by 
the records above mentioned, in either case 
at least fourteen (14).days prior to the date 
of the hearing; and (2) by one publication of 
such notice in a newspaper published there­
in, in some newspaper having a general 
circulation in said county, such publication

to be at least twenty (20) days prior to the 
date of the hearing; and (3) by such further 
notice, if any, as the court may order. Such 
notice shall require all parties to show 
cause on the date fixed by the court why 
such account should not be judicially settled 
and the order made by the court at the 
conclusion of the hearing shall, subject to 
the right of appeal to the Supreme Court, 
be a final judgment and binding on the bank 
or trust company and on every person inter­
ested in said common trust fund.
"No expression of intent by the creator of 

a trust shall excuse the trustee of a com­
mon trust fund from the duty to account as 
herein provided.
“The provisions of this Act shall apply to 

fiduciary relationships in existence at the 
time this Act takes effect or thereafter 
established.”
Oregon. The substance of sections 1 and 

2 of the Official Text is contained in the 
following section of the Oregon act;
"709.170 Establishment of and invest­

ment in common trust funds; accounting.
“ (1) ‘Common trust fund' as used in this 

section means any fund maintained by a 
trust company exclusively for the collective 
investment and reinvestment of moneys 
contributed thereto by the trust company or 
an affiliated trust company as a fiduciary. 
For the purposes of this section, two or 
more trust companies are affiliated if they 
are members of the same affiliated group, 
within the meaning of section 1504 of the 
Internal Revenue Code.
“ (2) A trust company may establish com­

mon trust funds for the purpose of furnish­
ing investments to itself as fiduciary, to an 
affiliated trust company as fiduciary, or to 
itself or an affiliated trust company and 
others as cofiduciaries. A trust company 
may, as a fiduciary or cofiduciary, invest 
funds which it lawfully holds for invest­
ment, in interests in the common trust fund 
or a common trust fund of an affiliated 
trust company, if the investment is not pro­
hibited by the instrument, judgment, decree 
or order cr ;ating the fiduciary relationship, 
and if. in the case of cofiduciaries, the trust 
company procures the consent of its cofidu­
ciary or cofiduciaries to the investment.
"(3) The division may, pursuant to ORS 

183.310, 183.315, 183.330, 183.335 and 183.- 
341 to 183.410, promulgate rules necessary 
to control the establishment and operation 
of common trust funds and to protect the
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investors. A trust company except national 
banka which are qualified to act as fiduciar­
ies pursuant to the laws of the United 
States shall, in the operation of the common 
tru s t fund, comply with the rules.

"(4) Unless ordered by a court a trust 
company operating common tru s t funds is 
not required to render a court accounting 
with respect to the funds, but it may, upon 
application to the circuit court of the county 
in which it has its principal office, obtain a 
settlement of its common tru s t fund ac­
counts on conditions specified by the court. 
When application for the settlem ent i3 
presented to a circuit court for approval, 
the circuit court shall assign a time and 
place for hearing and order notice thereof 
by:

"(a) Publication once a week for three 
successive publications, the first publication 
to be not less than 20 days prior to the date 
of hearing, of a notice in a newspaper hav­
ing a general circulation in the county in 
which the tru st company operating the com­
mon tru s t fund has its principal office;

"(b) Mailing, not less than 14 days prior 
to the date of the hearing, a copy of the 
notice to all beneficiaries of the tru sts parti­
cipating in the common tru s t fund whose 
names are known to the tru s t company 
from the records kept by it in the regular 
course of business in the administration of 
the trust, directed to them a t the addresses 
shown by the records; and

"(c) Sue!, further notice, if any, as the 
court may order." __

Tennessee. Substitutes ", or to another 
bank or tru st company, which may," for 
and may".

Texas. Section reads:
"(a) A bank or tru s t company qualified to 

act aa a  fiduciary in this state may establish 
common trust funds to provide investments 
to itself as a fiduciary, including as a custo­
dian under the Texas Uniform Gifts to Mi­
nors Act (Chapter 141) or a uniform gifts to 
minors act of another state or to itself and 
others as cofiduciaries.

“(b) The fiduciary or eofidudary may 
place investment funds in interests in com­
mon tru s t funds if:

"(1) the investment is not prohibited by 
the instrument or order creating the fiduci­
ary  relationship; and

"(2) If there are cofiduciaries, the cofidu­
ciaries consent to the investment.

"(c) A common tru s t fund includes a 
fund;

"(1) qualified for exemption from federal 
income taxation as a common tru s t fund 
and maintained exclusively for eligible fidu­
ciary accounts; and

"(2). consisting solely of assets of retire­
ment, pension, profit sharing, stock bonus, 
or other employees' crusts tha t are exempt 
from federal income taxation."

Utah. The Utah provision corresponding 
to section 1 of the Uniform Act [U.C.A. 
1953, 7-5-13(1)) reads as follows: "Any 
tru st company chartered by this sta te  or by 
a federal agency, qualified to engage in the 
tru st business in this state, may establish 
common tru st funds. Funds held by a tru st 
company may be invested collectively in a 
common tru st fund in accordance with the 
rules prescribed by the appropriate govern­
mental regulatory agency or agencies, if 
such investment is not specifically prohibit­
ed under the instrument, judgment, decree 
or order creating the regulatory relation­
ship,"

West Virginia. Section reads:
"(a) Any bank or tru s t company qualified 

to act as fiduciary in this State may estab­
lish common tru st funds for the purpose of 
furnishing, or making available, invest­
ments to itself as fiduciary, o r to itself and 
others, as co fiduciaries, and may, as such 
fiduciary or eofidudary, invest funds which 
it lawfully holds for investment in interests 
in such common tru st funds, if such invest­
ment is not prohibited by the instrument, 
judgment, decree or order creating its fidu­
ciary status or relationship, and if, in the 
case of cofiduciaries, the bank or tru s t com­
pany procures the consent of its cofiduciar­
ies to such investment: Provided, th a t un­
less such fiduciary acquiring or holding any 
interest in any common tru s t fund is specifi­
cally permitted by the instrum ent, judg­
ment, decree or order creating the fiduciary 
status or relationship to invest in securities 
other than those described in section two 
(5 44-6-2] of this article, or any amend­
ments or reenactments thereof, such com­
mon tru st funds shall be invested only in 
those securities described in said section 
two and subject to the limitations and condi­
tions of said section, and any amendments 
or reenactments thereof, except th a t a com­
mon tru st fund or funds may be established 
for the purchase of securities of the type 
described in said section two without regard 
to the percentage limitation specified in sub-
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paragraph (1), subdivision (h) of scid section 
two [5 44-6-2(h)(l)], in which event the 
funds invested by a fiduciary in interests in. 
such last mentioned common trust fund or 
funds shall not exceed the percentage limi­
tation specified in said subparagraph (1) of 
subdivision (h) unless a larger investment is 
permitted by the instrument, judgment, de­
cree or order creating the fiduciary sta tus 
or relationship.

"(b) Any bank or trust company qualified 
to act as a fiduciary in this State may 
establish and maintain common tru st funds 
for the collective investment of funds held 
in any fiduciary capacity by it or by any

COMMON TRUST FUND ACT

bank or tru st company qualified to act as 
fiduciary in this State which is owned or 
controlled by a bank holding company 
which owns or controls such establishing 
bank or tru st company. Any such common­
ly owned or controlled bank or tru st compa­
ny may, as fiduciary or cofiduciary with 
others, invest funds which it holds in com­
mon tru s t funds so established and main­
tained. The restrictions contained in sub­
section (a) of this section shall apply to the 
establishment, maintenance and investment 
of common tru s t funds under this subsec­
tion."
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CJ.S. Banks and Banking §§ 157 et seq., 
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Notes of Decisions

Amount of investment 4 
Assignment or transfer of fund 
Ownersh'p of assets 6 
Parties eligible to invest 2 
Permissible investments 3 
Plan of common trust fund 5 
Purpose 1

1. Purpose

This act has for its purpose the establish­
ment of a new class of investments, inter­
ests in common trust fund, in which bank 
qualified to act as fiduciary, acting prudent­
ly, may properly invest funds of particular 
underlying trust Mechanicka Nat Bank of 
Concord v. D'Amours, 1957, 129 A.2d 859, 
100 N.H. 461, 64 A U U d  260.

2. P a r t ie s  e lig ib le  to invest
Only a  beak acting u  fiduciary or cofidu­

ciary is eligible to invest trust funds in 
common trust fund maintained by bank.

Leith v. Mercantile Trust Co. Nat Ass’n, 
Mo.App.1967, 423 S.W.2d 75.

3. Permiisible investments
Notwithstanding provisions of RSA 

564:18, detailing investment for trustees 
generally and limiting them to four general 
categories, all or any part of testamentary 
charitable trust fund could be invested in a 
common trust fund by virtue of RSA 391:1 
et seq., where there was nothing in will 
explicitly or impliedly prohibiting invest­
ment in common trust funds. Mechanicka 
National Bank of Concord v. D’Amoura, 
1957, 129 A^d 859, 100 N.H. 461, 64 A.L. 
R.2d 260.

Investments of assets of testamentary 
charitable trust in common trust fund in 
accordance with trustee's plan did not, un­
der the circumatar .es preclude continued 
investments of testamentary charitable 
trust assets in such fund. Mechanicka Na­
tional Bank of Concord v. D'Amours, 1957,
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129 A.2d 859, 100 N.H. 461, 64 A.LR.2d 
260.

4. Amount of Investment
RSA 564:18, providing that 50 per cent of 

a trust estate may be invested in stocks, 
bonds and other securities in which a pru­
dent man would invest if other 50 per cent 
is invested as provided therein docs not 
limit to 50 per cent the assets of a trust 
which may be inverted in a common trust 
fund. Mechanicka National Bank of Con­
cord v. D’Amours, 1957, 129 A.2d 859, 100 
N.H. 461, 64 A.LR.2d 260.

5. Plan of common trust fund
Common trust fund plan, under which

trusts were to be administered in conformi­
ty with laws of state and nation and federal 
reserve regulations, trust investment com­
mittee was to review investments, trustee 
was to act in good faith and to be governed 
by rule of prudence, and was to refrain 
from investing assets of testamentary trust 
contrary to provisions of will and invest­
ment in securities of any one corporation 
was not to er -“d ten per cent of total 
value of commuii fund, was in accordance 
with RSA 391:1 et seq., and federal reserve 
regulations. Mechanicks Nat. Bank of Con­
cord v. D'Amours, 1957, 129 A^d 859, 100 
N.H. 461, 64 A.LR.2d 260.

Any trust which doea not expressly or 
impliedly prohibit investment in common 
trust funds may be invested by a bank 
qualifw 1 to act as fiduciary in its common 
trust fund when that fund is operated un­
der a plan subject to 26 U.S.C.A. (I.R.C.

1954) 5 584 and RSA 391:1 et seq,, govern­
ing common trust funds and investments 
made by trustees. Mechanicks Nat Bank 
of Concord v. D'Amours, 1957, 129 A.2d 
859, 100 N.H. 461, 64 A.LR.2d 260.

6. Ownership of assets

Party who was sole distributee or appoin­
tee of trust estate could not claim virtual 
ownership over trust assets which consisted 
of units in trustee bank's common trust 
fund on or prior to date of withdrawal of 
units from common trust fund where she 
could not own units of common trust fund 
and bank was unaware of provisions of life 
beneficiary’s will. Leith v. Mercantile 
Trust Co. Nat. Ass'n., Mo.App.1967, 423
S.W.2d 75.

7. Assignment of transfer of fund

Units of bank's common trust fund could 
not be assigned or transferred to party who 
claimed to be sole distributee or appointee 
of trust estate holding such units. Leith v. 
Mercantile Trust Co. Nat. Ass'n., Mo.App. 
1967, 423 S.W.2d 75.

Where assets of trust consisted of units 
of trustee bank’s common trust fund which 
had many types of investments and numer­
ous units, trustee did not abuse its discre­
tion in failing to make distribution in kind 
to plaintiff who claimed to be sole distribu­
tee or appointee of trust estate notwith­
standing provision of common trust fund 
which allowed distribution in kind. Leith v. 
Mercantile Trust Co. Nat. Ass’n., Mo.App. 
1967, 423 S.W.2d 75.

§ 2. Court Accountings
Unless ordered by a court of competent jurisdiction the bank or trust 

company operating such common trust funds is not required to render a 
court accounting with regard to such funds; but it may, by application to 
the [ ] court, secure approval of such an accounting on such
r'onditions as the court may establish.

When an accounting of a common trust fund is presented to a court 
for approval, the court shall assign a time and place for hearing and 
order notice thereof by: (1) publication once a week for [three] weeks, 
the first publication to be not less than [twenty] days prior to the date of 
hearing, of a notice in a newspaper having a circulation in the [county] in 
which the bank or trust company or branch thereof operating the 
common trust fund is located, and (2) mailing not less than [fourteen] 
days prior to the date of the hearing a copy of the notice to all
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beneficiaries of the trusts participating in the c o m m o n  trust fund whose 

names are known to the bank or trust company from the records kept by 

it in the regular course of business in the administration of said trusts, 

directed to them at the addresses shown by such records, and (3) such 

further notice if any as the court m a y  order.

As Amended Sept. 1952.

Amendments

The amendment of 1952 added the second different form. This amendment is recom-
paragraph. mended to the corresponding sections of

. those Acts, and in the states where there is
In approximately twenty states tnere are no provision for court accountings, it is

common tru s t fund provisions containing recommended that the whole of this section,
the substance of the Uniform Act but in a as amended, be used.

Action in Adopting Jurisdictions
V ariations from  Official Text:

Alaska. In second paragraph, substi­
tutes "judicial district" for "[county]” in 
clause (1), and "participating trusts" for 
“said tru sts” in clause (2).

Arizona. In the second paragraph, 
clause (1), substitutes "home office of the 
bunk or tru s t company" for "bank or trust 
company or branch thereof'.

A rkansas. Section reads: "Unless or­
dered by a court of competent jurisdiction 
the bank or tru s t company operating such 
common tru s t funds is not required to ren­
der a court accounting with regard to such 
funds; bu t it may, by application to the 
Chancery court of the county in which it 
has its place of business, secure approval of 
such an accounting on such conditions as 
the court may establish.”

C alifornia. Omits this section.
D istrict o f Columbia. Omits second 

paragraph. _
H aw aii Section reads:
"A  tru s t company maintaining any com­

mon tru s t fund shall be required to render 
only such accounts with respect thereto as 
may be required for the participating ac­
counts.”

Idaho. Omits this section.
Iow a. Second paragraph reads: "When 

an accounting of a common tru st fund is 
presented to a court for approval the court 
shall assign a time and place for hearing, 
and order notice thereof by: (1) publication 
once each week for three consecutive weeks

in a newspaper of general circulation, pub­
lished in the county in which the bank or 
tru st company operating the common tru st 
fund is located, the fu s t  publication to be 
not less than twenty days prior to the date 
of hearing, and (2) sending by ordinary mail 
not less than fourteen days prior to the date 
of hearing, a  copy of the notice prescribed 
to all beneficiaries of the tru s t participating 
in the common tru s t fund whose names are 
known to the bank or tru s t company from 
the records kept by it in the regular course 
of business in the administration of said 
trusts, directed to them a t the addresses 
shown by such records, and (3) such further 
notice, if any, as the court may order.

Kansas. Section reads: "Unless ordered 
by a court of competent jurisdiction the 
bank or tru s t company operating such com­
mon tru s t funds is not required to render a 
court accounting with regard to such 
funds.”

Maine. Section reads: "Unless ordered 
by decree of the Superior Court, the bank 
or tru s t company operating such common 
tru st funds is not required to render a court 
accounting with regard to such funds; but 
it, as accountant, may by petition to the 
Superior Court or the probate court, in the 
county where the accountant haa its princi­
pal place o f business, secure approval of 
such accounting on such conditions a t the 
court may establish. Whenever a petition 
for ths allowance of such an account is 
presented, the court having jurisdiction 
thereof shall assign a time and place for 
hearing and shall cause public notice there­
of to be given, meaning thereby notice pub-
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