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a n d  save L e s s o r  h a r mle ss from c l a i m s  r e lated to s t o r a g e  of
s u c h  materials. Lessee is r e q u i r e d  to a dvise L e s s o r  of
i n t ended s t o r a g e  of such m a t e r i a l s  b e f o r e  a lease is e n t e r e d  
o r  exu-.ided. Lessee w i l l  s c h e d u l e  a p r e - l e a s e  cor Terence w i t h  
L e sso r to discuss the p r o p o s e d  storage, s afety q u e s t i o n s  and 
c o m p a t i b i l i t y  of the p r o p o s e d  s t o r a g e  w i t h  a d j o i n i n g  l a n d  use; 
Lessee, m u s t  furnish t o  L e s s o r  copies of all p e r m i t  
a p p l i c a t i o n s ,  permits issued, d e n i a l s  of permits, and o t h e r  
a c t i o n s  o n  p e r m i t  applicati ons. Lessee whose use or s t o r a g e  
of small q u a n t i t i e s  of h a z a r d o u s  m a t e r i a l s  is o n l y  i n c i d e n t a l  
to b u s i n e s s  opera tions w i l l  be r e q u i r e d  to i n d e m n i f y  a n d  save
L e s s o r  h a r m l e s s  from c l a i m s  r e l a t e d  to s t orag e of s u c h
ma t e r i a l s .

3. T E R M S  OF LEASES

3.01 ERIE.CIPLES.^-SPyEHiIMg R E N T  D E I E R M I H A T X O N  . The 
f o l l o w i n g  general p r i n c i p l e s  g o v e r n  rent d e t e r m i n a t i o n  by 
Lessor.

(a) R e n t . .at__ F a i r  M a r k e t  V a l u e . R e n t  w i l l  be 
e s t a b l i s h e d  at fair m a r k e t  v a l u e  as agreed to b y  L e s s o r / L e s s e e  
a n d  d e t e r m i n e d  by a q u a l i f i e d  a p p r a i s e r  or b y  c o m p e t i t i v e  bid.

(b) P r o t e c t i o n  A g a i n s t  I n f l a t i o n . L e s s o r  w i l l  
b e  p r o t e c t e d  against  i n f l a t i o n  b y  p e r i o d i c  r e v i s i o n  of rent. 
L e s s e e  w i l l  be p r o t e c t e d  a g a i n s t  u n f o r s e e a b l e  i n f l a t i o n  b y  
m a x i m u m  r e n t  revision limits.

(c) p r e d i c t a b i l i t y  qjl Rent. R e n t  r e v i s i o n
s h o u l d  b e  a c c o m p l i s h e d  in a m a n n e r  tha t p e r m i t s  L e s s e e  to 
e n g a g e  in r e a s o n a b l e  b u s i n e s s  p l a n n i n g  and p r o v i d e s  s u f f i c i e n t  
p r e d i c t a b i l i t y  to facili t a t e  f i n a n c i n g  of Lesse e ' s  act ivi t i e s .

(d) R e c o g n i t i o n___ Ql V a l u e  C o n t r i b u t e d  b v
L e s s e e . P e r m a n e n t  v a l u e  c o n t r i b u t e d  by L e s s e e  t o  L e s s o r ' s  
o w n e r s h i p  interest (such as n o n d e p r e c i a b l e  improvements)
s h o u l d  be r e c o g n i z e d  t h r o u g h  a p p r o p r i a t e  a m o r t i z a t i o n  methods, 
i n c l u d i n g  b u t  not l i m i t e d  to c r edit s a g a i n s t  rent.
D e p r e c i a b l e  str uct u r e s  o r d i n a r i l y  w i l l  n o t  r e p r e s e n t  such 
value, as t h e  Lessee w i l l  b e  e x p e c t e d  to a m o r t i z e  t h e  full 
v a l u e  of s u c h  structu res o v e r  the Lease Term.

3.02 D E T E R M I N A T I O N  Q F  R E N T .

(a) E s t a b l i s h m e n t  o f Initial R e n t . I n i t i a l
r e n t  will be e s t a b l i s h e d  at fair m a r k e t  v a l u e  as a g r e e d  t o  b y  
L e s s o r / L e s s e e  and d e t e r m i n e d  by a q u a l i f i e d  appraiser, o r  b y  
c o m p e t i t i v e  bid, at L e s s o r ' s  option. T h e  initial rent w i l l  be 
a d j u s t e d  d u r i n g  the t e r m  of t h e  l e a s e  in the m a n n e r  s p e c i f i e d  
and p r e n e g o t i a t e d  in the lease. T h e  s t a ndard  l o n g - t e r m  g r o u n d  
l e a s e  is for a p e r iod of t h i r t y - f i v e  (35) years. However, 
l ease t e r m s  that extend b e y o n d  the t h i r t y - f i v e  (35) y e a r  
p e r i o d  m a y  b e  negotiated.
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(b) Rent _R e v i s i o n  P a r a m e t e r s . T h e  l o n g - t e r m
m a s t e r  l e o e a  will i n c o r p o r a t e  the follo wing p a r a m e t e r s  
e s t a b l i s h i n g  u p p e r  and lower l i m i t s  for r e v i s i o n  of rent.

(i) M i n i m u m  R evised Rent ("Rent Floor'M . 
T h e  n e w  r e n t  estab l i s h e d  by t h e  rent r e v ision p r o c e d u r e  for a 
p a r t i c u l a r  p e r i o d  will not be less th an the p r i o r  p e r i o d  r e n t  
period.

(ii) Maximum. R e v i s i o n - R a t e _("Rent cap»n .
A  p e r c e n t a g e  rate e s t a b l i s h i n g  a m a x i m u m  rate of r e n t  r e v i s i o n  
(rent cap) t o  apply at the t i m e  of e a c h  r e v i s i o n  w i l l  be 
p r e d e t e r m i n e d  and i n corporate d in t h e  l o n g - t e r m  lease.

(iii) Rental Ra te and Rent C a p s . A R R C ' s
B o a r d  o f  D i r e c t o r s  will p e r i o d i c a l l y  r e v i e w  the rental rate 
and r e n t  caps. T h e  rental rate w i l l  re main c o n s t a n t  
t h r o u g h o u t  the original Lease T e r m  and w i l l  be s tated in the 
l e a s e .

(c) Ren t R e v i s i o n  P r o c e s s .

(i) A p p r a i s a l . T h e  rent wi ll be r e v i s e d
at a m i n i m u m  e v e r y  five (5) y e a r s  o r  as o t h e r w i s e  n e g o t i a t e d  
in t h e  lease. L e s s o r  shall o b t a i n  a fair m a r k e t  v a l u e  
a p p r a i s a l  f r o m  an i n d e p e n d e n t  q u a l i f i e d  appraiser. A p p r a i s a l  
i n s t r u c t i o n s  for each r eopen p e r i o d  will be d e f i n e d  in the 
m a s t e r  l e a s e  document. At the e n d  of the original Lease Term, 
the p r o p e r t y  is to be a p p r a i s e d  at the h i g h e s t  and b e s t  use 
c o m p a r e d  w i t h  '■-imilar p r o p e r t i e s  w i t h i n  the community.

(ii) A r b i t r a t i o n . A n  a r b i t r a t i o n  c l a u s e  
w i l l  b e  i n c o r p o r a t e d  into the l e a s e  to p r ovid e an e q u i t a b l e  
m e a n s  of r e s o l v i n g  dispu t e s  c o n c e r n i n g  t h e  appra ised v a l u e  of 
the p r e m i s e s .  The a r b i t r a t o r ' s  d e c i s i o n  with r e s p e c t  t o  a 
r e n t  r e v i s i o n  shall be final.

(iii) D e t e r m i n a t i o n  of Fair M a r k e t  V a l u e  
R e n t  Bv U s e  of Fixed Rental R a t e . T h e  rental rate u s e d  for 
r e n t  r e v i s i o n  u n d e r  a lease w i l l  r e m a i n  fixed d u r i n g  t h e  t e r m  
of t h e  l e a s e  and the same rate w i l l  b e  employe d in c o n n e c t i o n  
w i t h  all revisions. The r e n t a l  rate w i l l  be b a s e d  on an 
i n d e p e n d e n t  study of r e l e v a n t  A l a s k a  m a r k e t s  to be 
p e r i o d i c a l l y  c o m m i s s i o n e d  b y  A R R C  and reviewe d by the A R R C  
B o a r d  of Directors. The r e v i s e d  rent will be d e t e r m i n e d  b y  
a p p l y i n g  t o  the a p p r a i s e d  v a l u e  a p e r c e n t a g e  r e p r e s e n t i n g  the 
g e n e r a l  r e t u r n  or rental rate in e f f e c t  for A R R C  p r o p e r t i e s  on 
the d a t e  t h e  l e ase is executed.

3.03 R E N T  C R E D I T S . R e n t  c r e d i t s  or -ental o f f s e t s  
m a y  be n e g o t i a t e d  PRIOR to t h e  i n s t a l l a t i o n  of c e r t a i n  
n o n d e p r e c i a b l e  improvements. U p o n  installation, t h e s e s  
i m p r o v e m e n t s  i m m e d i a t e l y  b e c o m e  t h e  p r o p e r t y  of the L e s s o r  and 
a re t o  b e  c o n s i d e r e d  in a n y  future rent m o d i f i c a t i o n .  
E x a m p l e s  of n o n d e p r e c i a b l e  i m p r o v e m e n t s  include, but are not 
l i m i t e d  to, excavation, backfill, a n d  gravel.
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3.04 EF F E C T I V E  DATE O P  R F N T  AD JUST M E N T S .  Until any 
increase in t h e  original re nt rate (calle d the "Base Rent") is 
determined, L e s s e e  shall p a y  the s a m e  Base R e n t  as w a s  
ap p l i c a b l e  t h e  p r e vious year. W h e n  an a d j u s t m e n t  o £ Base R e n t  
has been d e t e r m i n e d  and Lessee n o t i f i e d ,  such ad justed Base 
R e n t  as so d e t e r m i n e d  shall be d u e  a n d  p a y a b l e  to Lessor, 
r e t r o a c t i v e  to the c o m m e n c e m e n t  of t h e  l ease y e a r  for w h i c h  
such r ental  a d j u s t m e n t  is made, a n d  a n y  d e f i c i e n c y  r e s u l t i n g 
from such r e n t  a d j u s t m e n t  shall be p a y a b l e  w i t h i n  t hirty (30) 
days a f t e r  t h e  g i v i n g  of s u c h  n o t i c e  to Lessee. Lessee w i l l  
be r e s p o n s i b l e  f or NO M O R E  T H A N  N I N E T Y  (90) days of u n b i l l e d  
r e t r o a c t i v e  r e n t  at the i n c r e a s e d  level.

3.05 P U B L I C  E N T I T I E S . As a p u b l i c  corporation, t h e  
A l a s k a  R a i l r o a d  C o r p o r a t i o n  is e x e m p t  from t a x a t i o n  by local 
g o ver nments. In r e c o g n i t i o n  of t h e  A l a s k a  R a i l r o a d  
C o r p o r a t i o n ' s  p o s i t i o n  as a p a r t i c i p a t i n g  m e m b e r  w i t h i n  each 
h o s t  communit y, the Alaska R a i l r o a d  C o r p o r a t i o n  m a y  lease its 
lands to t h e  S t a t e  and its p o l i t i c a l  s u b d i v i s i o n s  at less t h a n  
fair m a r k e t  value. S p e c i f i c  r e q u e s t s  will b e  n e g o t i a t e d  on a 
c a s e - b y - c a s e  basis. (The A l a s k a  R a i l r o a d  C o r p o r a t i o n  will  
also i n s t i t u t e  a fee-use p e r m i t  s y s t e m  for m u n i c i p a l i t i e s  for 
v a r i o u s  k i n d s  of land use t h a t  d o  n o t  r e q u i r e  leases. T h i s  
p r o g r a m  is n o t  c o v e r e d  by this policy.)

3.06 T A X E S  AND A S S E S S M E N T S . L e s s e e  w i l l  (a) p a y  all 
taxes on L e s s e e ' s  i m p r o v e m e n t s  d i r e c t l y  to the t a x i n g  
authority, a n d  (b) all a s s e s s m e n t s  a g r e e d  to in the lease. 
The b e n e f i t s  of a s s e s s m e n t s  n o t  a g r e e d  to in the lease for 
p u b l i c  i m p r o v e m e n t s  le vied a g a i n s t  t h e  p r o p e r t y  shall be p a i d  
for b y  Lessor.

3.07 I N D E M N I F I C A T I O N  AND L I A B I L I T Y  I N S U R A N C E .

(a) I n d e m n i f i c a t i o n . L e s s e e  w i l l  be r e q u i r e d  
to defend, and h o l d  L e s s o r  h a r m l e s s  a g a i n s t  all liability, 
damages, costs, losses, and e x p e n s e s  a r i s i n g  out of L e s s e e ' s  
use o r  o c c u p a n c y  of the Premises.

(b) L i a b i l i t y  I n s u r a n c e . L e s s e e  will, at his 
own expense, o b t a i n  and m a i n t a i n  in effect, d u r i n g  the w h o l e  
of the L e a s e  Term, c o m p r e h e n s i v e  g e n e r a l  l i a b i l i t y  insurance  
in r e s p e c t  to t h e  leased premises, u n d e r  p o l i c i e s  n a m i n g  
L e s s o r  as a d d i t i o n a l  assureds, i s s u e d  b y  an i n s u rance c o m p a n y  
a u t h o r i z e d  to d o  b u s i n e s s  in A l a s k a  w i t h  m i n i m u m  limits of not  
less tha n t h e  amounts s p e c i f i e d  b y  Lessor. S a t i s f a c t o r y  
e v i dence of i n s u r a n c e  will be f u r n i s h e d  to t h e  L e s s o r  p r i o r  to 
the e x e c u t i o n  of the lease. T h i s  e v i d e n c e  will p r o v i d e  for 
th i r t y  (30) day s p r i o r  n o t i c e  t o  L e s s o r  of any w r i t t e n  
cancel l a t i o n ,  nonrenewal, o r  matarlBil c h a n g e  in the policy.

3.08 TJBA £ M £ E -

(a) Use of L e s s e e - O w n e d  T r a c k a g e . A separate, 
-.tandard f o r m  of t rack a g r e e m e n t  w i l l  c o v e r  the installation,  
m a i n t e n a n c e ,  a n d  o p e r a t i o n  of track a g e .
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(b) U se of L e s s o r - O w n e d Trackage. W here  Lessee  
d e s i r e s  u s e  of L e s s o r - o w n e d  trackage, th e lease fora wi ll 
p r o v i d e  suc h rights. U s e  of L e s s o r - o w n e d  trackage m a y  be 
r e s t r i c t e d  t o  the e x t e n t  L e s s o r  deems necessary. The rental 
r a t e  will b e  a standard, sy stem - w i d e  c h a r g e  which n a y  be 
r e v i s e d  b y  Lessor, from time to time. T h e  c u rre nt c h a r g e  is 
$6.00 p e r  t r a c k  foot, p e r  annum.

3.09 E N V I R O N M E N T A L  AND OTHER LAWS A N D  R E G U L A T I O N S . 
Lessee, a t  its own expense, will c o m p l y  w i t h  all laws, 
regula t i o n s ,  rules  i.;d o r d e r s  applicab le to its p r o p e r t y  and 
operations, r e g a r d l e s s  of v h e n  they b e c o m e  or b e c a m e  
effective, including, w i t h o u t  limitation, those r e l a t i n g  to 
health, safety, noise, environmen tal protection, w a s t e
disposal, and w a t e r  and a i r  quality.

S h o u l d  any discharge, leakage, spillage, emission, and 
p o l l u t i o n  of a n y  t y p e  o c c u r  upon or from the pr emi s e s  d u e  to
L e s s e e ' s  own u s e  and o c c u p a n c y  including s ubleasing a n d  uses
b y  others, Lessee, at its expense, wi ll b e  o b l i g a t e d  to clean 
t h e  p r e m i s e s  to t he s a ti sfaction of L e s s o r  and any 
g o v e r n m e n t a l  b o d y  h a v i n g  j u r i s d i c t i o n  thereover.

( N m t e r — L e s s o r ' s  E N V I R O N M E N T A L  POLICY p r o h i b i t s  n e w  leases for 
g a s o l i n e  s e r v i c e  s t a t i o n s  or a s s i g n m e n t  of e x i sting s e rvice
s t a t i o n  l e a s e s  from the p r e s e n t  L e s s e e  t o  a t h i r d  p a r t y  h a v i n g  
a s u b s t a n t i a l l y  l e s s e r  n e t  worth. U s e  of u n d e r g r o u n d  s t orage  
t a n k s  for a n y  p u r p o s e  r e q uires Less or's s p e cific approval. 
Oil and g a s o l i n e  b u l k  p l a n t  leases w i l l  be w r i t t e n  w i t h  
L e s s o r ' s  c o m m e r c i a l  l e a s e  inde* n i t y  and i n s u rance provisions.)

3.10 U S E  O F  P R E M I S E S . Lesse e's failure to c o m mence  
u s e  of t h e  p r e m i s e s  for the purposes s p e c i f i e d  in the Lease, 
o r  d i s c o n t i n u a n c e  of s u c h  us e for a p e r i o d  to be s p e c i f i e d  in 
th e  lease, w i l l  c o n s t i t u t e  an event of default.

3.11 S U B O R D I N A T I ON- Lessor w i l l  not agree to 
s u b o r d i n a t e  its legal t i t l e  to land; however, L essee may 
a s s i g n  the l e a s e  to an insti tutional l en der as s e c uri ty for a 
l o a n  to f i n a n c e  develo pment, subject to the p r o v i s i o n s  of 
P a r a g r a p h  3.14.

3.12 A S S I G N M E N T . A s s i g n m e n t  of the Leased  Premises  
for a n y  r e a s o n  w i l l  r e q u i r e  Lessor's p r i o r  w r i t t e n  consent. 
L e s s o r  w i l l  c o n s e n t  to an assignment only when L e s s o r  is 
s a t i s f i e d  t h a t  L e s s o r ' s  interests w i l l  n o t  be a d v e r s e l y
affected. R e q u e s t s  for c o n s e n t  to a s s i g n m e n t  of the L e a s e  are 
to i n c l u d e  t h e  p r o p o s e d  assignee's c u r r e n t  and c o m p l e t e  
f i n a n c i a l  s t a t e m e n t  as p r e p a r e d  b y  a c e r t i f i e d  p u b l i c
a c c o u n t a n t  in a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  
p r i n c i p l e s  o r  the p r i o r  two (2) years' t a x  returns. An
a d m i n i s t r a t i v e  fee w i l l  L e  c h a rged b y  the A R R C  to c o v e r  the
c o s t  of p r o c e s s i n g  a r e q u e s t  for assignment. T h e  financial 
c o n s i d e r a t i o n s  of t h e  a s s i g n m e n t  need not be d i s c l o s e d  to the 
ARRC. A p p r o v a l  of a s s i g n m e n t  will not be u n r e a s o n a b l y  
w i t h h e l d  b y  t h e  ARRC.
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3.13 S U B L E A S I N G . L e s s o r ' s  w r i t t e n  c o n s e n t  to a 
s u b l e a s e  is required b e f o r e  the L e s s e e  enters the sublease. 
C o p i e s  of any sublease a p p r o v e d  o u s t  be filed w i t h  L e s s o r  and 
w i l l  b e  s u bject to the terms of the M a s t e r  Lease r e l a t i n g  to 
t h e  t e r m s  and subleases. A n y  financia l c o n s i d e r a t i o n s  c a n  be 
•'blocked o u t M by the L e s s e e  and is n o t  r e q u i r e d  t o  b e  
d i s c l o s e d  to the ARRC.

3.14 OWNERSHIP O F  S U B S U R F A C E  I M P R O V E M E N T S . T e n a n t  
i m p r o v e m e n t s  to the s u b s u r f a c e  estate, incl uding e x c a v a t i o n  
a n d  b a c k f i l l ,  become t h e  p r o p e r t y  of L e s s o r  upon i n s t a l l a t i o n  
a n d  w i l l  b e  cons idered in all future rental modif'.cations. 
R e n t a l  c r edits  or o f f s e t s  m a y  b e  negotizited fc : c e r t a i n  
n o n d e p r e c i a b l e  improvements in a c c o r d a n c e  w i t h  P a r a g r a p h  3.03, 
above. M e a n s  and m e t h o d s  of c o n s t r u c t i o n  m u s t  b e  of m u t u a l  
b e n e f i t  t o  Lessee and Lessor; for example, the e c o n o m i c s  of 
e x c a v a t i o n  a n d  f i l l  m a y  he w e i g h e d  a g a inst the e c o n o m i c s  of 
a l t e r n a t i v e  piling c o n s t r u c t i o n  methods. T h e  t y p e  of 
i m p r o v e m e n t  and method of i n s t a l l a t i o n  m u s t  be a p p r o v e d  by 
L e s s o r  ir advance.

3.15 R E MOVAL  A N D  O W N E R S H I P  O F  ABQYE.-SURFACS
I M P R O V E M E N T S . O w n e r s h i p  of s u c h  a b o v e - s u r f a c e  i m p r o v e m e n t s  a t  
the. e n d  of the Lease T e r m  w i l l  be g o v e r n e d  b y  t h e  t e r m s  of t h e  
lease. T h e  a p p r o p r i a t e  d i s p o s i t i o n  of a b o v e - s u r f a c e  
i m p r o v e m e n t s  as s p e c i f i e d  in t h a  lease at the end of t h e  L e a s e  
T e r m  w i l l  d e pend on the c i r c u m s t a n c e s  s u r r o u n d i n g  a p a r t i c u l a r  
lease, i n c l u d i n g  the l e n g t h  of t h e  lease, tha n a t u r e  and v a l u e  
of t h e  i m p r o v e m e n t  c o n t r i b u t e d  b y  the Lessee, t h e  l i k e l i h o o d  
t h a t  t h e  L e a r e  will be renewed, a nd Less or's a s s e s s m e n t  of the  
b e s t  u s e  of the p r o p e r t y  f o l l o w i n g  t h e  e x p i r a t i o n  of t h e  Lease.

3.16 LESSEE'S O B L I G A T I O N S  W I T H  R E S P E C T  T O  
I M P R O V E M E N T S . The L e s s * ^  w i l l  a g r e e  n ot to remove, destroy, 
w a s t e  o r  s u b s t a n t i a l l y  m o d i f y  impro v e m e n t s  on t h e  P r e m i s e s  
w i t h o u t  Lesso r ' s  p r i o r  w r i t t e n  a uthorizatio n. T h i s  p o l i c y  is 
i n t e n d e d  t o  p r o te ct tha L e s s o r ' s  s e c urity  i n t e r e s t  in t h e  
i m p r o v e m e n t s  on the P r e m i s e s  and to e n h a n c e  l a n d - u s e  
p l a n n i n g .  Approva l of i m p r o v e m e n t s  will not b e  u n r e a s o n a b l y  
w i t h h e l d  by ARRC.

4. R E P L A C E M E N T  OF C E R T A I N  E X I S T I N C - L E A S E &

T h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  w i l l  h o n o r  the b i n d i n g  t e r m s  
of e x i s t i n g  leases it a c q u i r e d  f r o m  the Fed eral G o v e r n m e n t .  
H o w e v e r ,  it is the p o l i c y  of the A l a s k a  R a i l r o a d  C o r p o r a t i o n ,  
t o  t h e  e x t e n t  feasible, t o  b r i n g  e x i s t i n g  l e a s e h o l d s  u n d e r  t h e  
n e w  s t a n d a r d  l o n g -t erm lease r e f l e c t i n g  the p r i n c i p l e s  set 
f o r t h  in this statement. T h i s  p o l i c y  is a d o p t e d  to i m p l e m e n t  
t h e  l e g i s l a t u r e ' s  d e t e r m i n a t i o n  t h a t  fair m a r k e t  v a l u e  s h o u l d  
b e  o b t a i n e d  for leases, to m a k e  the a d m i n i s t r a t i o n  of the 
l e a s i n g  p r o g r a m  more e f f i c i e n t  a n d  equit a b l e  as a whole, to 
p r o m o t e  uniformity, and to e l i m i n a t e  u n n e c e s s a r y  c o n t r o v e r s y  
a n d  u n c e r t a i n t y  c o n c e r n i n g  the t a r m o  of leases i s s u e d  b y  the
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Fe d e r a l  G o v e r n m e n t  before the sale of The A l a s k a  R a i l r o a d  to 
the State of Alaska. To i m p l e m e n t  t h i s  policy, the f o l l o w i n g  
actions, a m o n g  others, will be taken:

(a) If a L e s s e e  d e s i r e s  exte nsion of a L e a s e  
Term, and L e s s o r  is agreeab le to suc h extension, the e x i s t i n g  
l e a s e  w i l l  b e  terminated and a n e w  l * a s e  c o n s i s t e n t  w i t h  this  
p o l i c y  s t a t e m e n t  will be issued.

(b) If Lessee d e s i r e s  to c hange the a r e a  u n d e r
l e a s e  by increa s i n g  or d e c r e a s i n g  acreage, and L e s s o r  is
a g r e e a b l e  to such change, t h e  e x i s t i n g  lease w i l l  b e  
t e r m i n a t e d  a nd a new  l e a s e  c o n s i s t e n t  w i t h  t h i s  p o l i c y  
s t a t e m e n t  w i l l  be issued.

(c) All e x i s t i n g  l e a s e s  c o n t a i n i n g  a p r o v i s i o n  
a l l o w i n g  L e s s o r  to t e r m inat e a l e a s e  u p o n  n i n e t y  (90) days 
n o t i c e  w i l l  b e  terminat ed a f t e r  p r o v i d i n g  the r e q u i r e d  n o t i c e  
to the- Lessee, and, at the t i m e  n o t i c e  of t e r m i n a t i o n  is 
given, L e s s o r  wi ll offer L e s s e e  a n  o p p o r t u n i t y  to e n t e r  a n e w  
le a s e  c o n s i s t e n t  w i t h  this p o l i c y  statement.

(d) Existi ng Lessees, at t h e i r  option, w i l l  be 
g i v e n  the o p p o r t u n i t y  to t e r m i n a t e  t h e i r  c u r r e n t  l e a s e s  a n d
e n t e r  into t h e  new Alaska  R a i l r o a d  C o r p o r a t i o n  l o n g - t e r m  lease
contract.

In a p p r o p r i a t e  cases, as d e t e r m i n e d  b y  Lessor, an e x i s t i n g  
l e a s e  m a y  b e  amended an d restated, r a t h e r  t h a n  replaced, b y  
s u b s t i t u t i o n  of terms c o n s i s t e n t  w i t h  this p o l i c y  statement.  
F o r  example, L essor will o f f e r  L e s s e e  an amended lease in lieu 
of a n e w  l e a s e  in cases w h e r e  t e r m i n a t i o n  of the e x i s t i n g  
l e a s e  w o u l d  c aus e the L e s s e e 7s n o t e  to b e c o m e  d u e  and p a y a b l e  
at t h e  t i m e  o f  termination.

5 .  RENEW AL O F L E A SE S

It is t ha p o l i c y  of the A l a s k a  R a i l r o a d  C orpo r a t i o n  to a p p r o v e  
a L e s s e e 7s r e q u e s t  for r e n e w a l  of a lease m a d e  no l e s s  than  
six (6) m o n t h s  p r i o r  to the end of t h e  Lease T e r m  when:

(a) The Lessee h a s  f a i t h f u l l y  c o m p l i e d  w i t h  the 
r e q u i r e m e n t s  of the ex isting Lease;

(b) The L e s s e e 7s c o n t i n u i n g  use of the p r o p e r t y  
is c o n s i s t e n t  wit h s u r r o u n d i n g  land use, any r e l e v a n t  l a n d - u s e  
or  d e v e l o p m e n t  plans of Lessor, a n d  the h i g h e s t  and b e s t  use 
of t h e  p r o p e r t y ;  and

(c) Lessor d o e s  n o t  r e q u i r e  the p r o p e r t y  for 
R a i l r o a d  purposes.

T h e  r e n t a l  t e r m s  and r e n e w e d  l e a s e s  will be a d j u s t e d  to 
i n c o r p o r a t e  t h e  t h e n - p r e v a i l i n g  f a i r  m a r k e t  rental v a l u e  and 
will i n clude rent revis ion r e q u i r e m e n t s ,  in a c c o r d a n c e  w i t h

Page -  9



tha lease p o l i c y  and re levant p r o v i s i o n *  of l ew in a f f e c t  at 
tha time of renewal. To t he e x t e n t  t e r ms  of the e x i s t i n g  
l ea se  are i n c o n s i s t e n t  w it h p o l i c y  o r  l aw in e f fe ct  at t h e  e n d  
of the L e a s e  Term, or are o t h e r w i s e  obsolete, tha r e n e w e d  
lease wi ll  b e  m o d i f i e d  to e l i m i n a t e  such i nc on s i s t e n t  o b s o l e t e  
pr ovisions.

6 . B K C U I A T O R Y  AUTHORITY OF A L A S K A  R A I L R O A D  C O R P O R A T I O N

U n d e r  S e c t i o n  390 of the A l a s k a  R a i l r o a d  C o r p o r a t i o n  A c t  (AS 
42.40-390), the Board of D i r e c t o r s  of the A l a s k a  R a i l r o a d  
C o r p o r a t i o n  is g i v e n  g o v er nm en ta l a u t h o r i t y  to ad op t e x c l u s i v e  
r u l e s  g o v e r n i n g  u s e  of R a i l r o a d  l a n d s  b y  L e s s ee s and o t h e r s  
h a v i n g  i n t e r e s t  in such lands. T h e  t e r m s  of leases i s s ue d b y  
th e A l a s k a  R a i l r o a d  C o r p o r a t i o n  d o  n o t  limit the B o a r d ' s  
a u t h o r i t y  to a d o p t  land-use rules g o v e r n i n g  a c t i v i t i e s  o n  tha  
l ea seholds. L e s s e e s  will be g i v e n  r e a s o n a b l e  a d v a n c e  n o t i c e  
of a n y  r u l e  p r o p o s e d  to or u n d e r  c o n s i d e r a t i o n  by t ha B o a r d  
t h a t  m i g h t  a f f e c t  activities on l e a s e h o l d  p r o p e r t y  o r  i m po se  
an o b l i g a t i o n  on Lessees.

T h e  f o r e g o i n g  t e r ms  and c o n d i t i o n s  constitute, in part, 
g u i d e l i n e s  and  s ta ndards on w h i c h  L e s s o r ' s  l o n g - t o r a  
i n d u s t r i a l  l e a s e  is based. M a n y  t e r m s  a r e  n o t  negotiable, a n d  
a p p l i c a n t s  a r e  u r g e d  to s tudy t h e m  v e r y  carefully. P l e a s e  
a d d r e s s  all q u e s t i o n s  to L es so r ' s  r e p r e s e n t a t i v e  at the o u t s e t  
of n e g o t i a t i o n s :

Manager, Real E s t a t e  
A l aska R a i l r o a d  C o r p o r a t i o n  
P . O .  B O X  1 0 7 5 0 0
421 W e s t  F i r s t  Avenue, ste 201 
Anchorage, A K  9 95 10 - 75 00  
(907) 2 65 -2 4 6 5  (telephone)
(907) 2 65-2579 (fax)

A R R C  B o a r d  A p p r o v e d  09/30/86
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News Release
Alaska Legislature 
P.O.BoxV 
Juneau, AK 
m i ’3100

For Inform a lion Contact: 
Rep. Kay Brown 
D-Anchom$c 

(907) 465-4998

For Immediate Release_________ R e p r e s e n t a t i v e  K a y  B r o w n _____________ Feb. 3,1992

Brown’s Railroad Bill Calls For Local Government Involvement

JUNEAU, Alaska -- Local governm ents w ould  have to approve com m ercial 
developm ent proposals on land ow ned by the A laska Railroad under a bill 
in troduced  in the State H ouse M onday.

HB 439 w ould require the state-ow ned A laska R ailroad to obtain from the local 
governing body a finding that a p roposed  com m ercial developm ent will no t 
unreasonably com pete w ith existing p rivate  businesses and is in the best in terest of 
the peop le of the area.

HB 439 is sponsored by Rep. Kay Brown, D-Anchorage.

"Railroad land is public land, and the public sh ou ld  have a say in w hat k ind  of 
developm ent will occur there," Brown said. "Local interests m ust be represented  in 
these decisions. Local governm ent involvem ent is essential to ensure that local 
concerns are addressed."

Concerns have expressed by the business com m unity  about activities of the Alaska 
Railroad that com pete w ith the private  sector, such as construction of a new  
Com fort Inn Hotel near Ship Creek in A nchorage.

The bill w ould not affect the Railroad's au tho rity  to develop its land for railroad 
transportation  purposes.

h’B 439 is co-sponsored by R epresentatives Johnny Ellis, Larry Baker, G ene Kubina, 
Dave Donley, Max G ruenberg, Bettye Davis, an d  Dave Choquette.
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• P o r t  d e v e l o p e r . w o u l d ,  fill 7  a c r e s

By STEVE RINEHART .*'/• v' ‘ *
Daily News fepoMer -V • ‘\ , ■■»«.■«(• ■ ” ' ■

r i;:^ .W h ile  p a r t - o f  th e  c ity  g o v e rn m e n t ta lk s  u p  to u r ism  ' ’ 
a t  S h ip  C re e k  — a  p la c e  p e o p le  can  w a tc h  w h a le s , •< 
w a te r fo w l a n d  s a lm o n  — a n o th e r  a rm  Is p u s h in g  to  f ill • 

Vj In t ld e la n d s  th a t  h e lp  b r in g  th e  c r e a tu re s  b a c k  each  
j s u m m e r .- •• v ‘V s-"1- '

,1. A  p r iv a te  f irm , w ith  s u p p o r t  o f  c i ty  p o r t  a u th o r i t ie s  
•■■and M a y o r T om  F in k , is  s e e k in g  a p e r m it  to  f ill in  

a b o u t 7 a c re s  o f m u d  f la ts  a lo n g  th e  n o r th  b a n k  a t  th e  
; ' m o u th  o f  th e  c re e k  f o r  on  o c ean -g o in g  c a rg o  lo a d in g  

a re a . T h e  p ro je c t,  d iscu ssed  fo r  y e a r s ,  is  in  lin e  w ith  
« th e  c i ty 's  p o r t-d e v e lo p m c n t e f fo r ts ,  a c c p rd in g  to  R o g er 

G ra v e s , c i ty  p o r t 'p r o jc c t  c o o rd in a to r .  • •■,
■ O n e a b id in g  fac t o f A n c h o ra g e  p o r t  e x p a n s io n  is 

th a t  la n d  is  sca rce , G ra v e s  ? a id . "W e h a v e .to  b u ild  th e  
•- .la n d  f i r s t , "  lie s a id ,  th e n  b u i ld  on  it.
;; '• •  D o u g la s 'M a n a g e m e n t C o. h a s  p ro p o s e d  d u m p in g  
.' a b o u t 450,000 c u b ic  y a rd s  o f g ra v e l f ill o n to  th e  f la ts ,

\• • _______•_______j j  j_____*• M •• • *. • , . • |m «*• |«-» !i > "''i V P  * * *
<U •.: . • • .!  ; ■••,• •■••; •:■.• ',.•••;.*,■ «oHtHQ«Hou/Andioi»s»oil/»!•*•;• *'J ^  1. . Please sea Pago B-3. SHIP CREEK
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SHIP CREEK: Developer wants to fill in 7 acres . :.
| Conllnued. from Pago B-1 [

moving dry land nbout 500 
feet farther out to sea.
But there Is another, less 

obvious fact, state biologists 
and city planners said. 
Douglas' f i l l would cover 
part of the shallow bay 
• formed where the tide runs 
into the creek. The bay pro­
vides important habitat for 
fish, whales and birds.
' “ There are a lot of fish 
that use that area. They 
have significant value," said 
Lance Trasky, Fish and 
Game's regional habitat su­
pervisor..
The state has spent years 

building king and silver 
salmon runs in the creek. 
The fish runs —  drawing 
thousands of anglers and on­
lookers —  have highlighted 
Ship Creek’s elevation from 
an industrial ditch to a cen­
terpiece of Anchorage tour­
ism.
According to Fish and 

Game, the adult salmon re­
luming to Ship Creek mill 
about in the shallows before 
finning upstream. Juvenile 
salmon rest and eat In the 
estuary, getting used to their 
new saltwater environment.

Belugas co trate there to 
eat the fis norebirds and 
waterfowl lurage there.
Given all that, Fish and 

Game last fall recommended 
that, as a condition'of its fill 
permit, Douglas stay at least 
17G feet from the low-water 
creek bank. The company 
otherwise could fill to with­
in 25 feet of the creek, city 
and state officials said.
The fclty initia lly recom- 

. mended a buffer similar to 
that proposed by Fish and 
Game, based on new amend­
ments to its coastal land 
plan that the Anchorage As­
sembly approved last fall. 
The city later withdrew its 
specific buffer recommenda­
tion, because the state had 
not formally accepted the 
new city plan.
Still, it was clear “ that 

Ship Creek is a rather im­
portant stream and that 
what’s left of the lower 
channel needed some protec- 
. tlon," said Thede Tobish, the 
city’s coastal zone planner,-
In addition, planners not­

ed that the city has a permit 
to fill tldelands on the south 
side of the stream. Without a 
buffer, the slde-by-side fills 
would squeeze the creek into

a channel and eliminate the 
estuary, they warned.
The agencies’ environmen­

tal concerns,' according to 
the city’s file and those in­
volved, launched a furious 
round of letters and meet­
ings over the past two 
months.
City Port Director Glen 

Glenzer sent Fink a note 
warning that a buffer re- 
' quirement could cripple the 
development. Fink weighed 
in with a letter to the state 
in January, saying he 
thought his planning depart­
ment’s comments had been 
“ too biased toward preser­
vation of the natural envi­
ronment and do not reflect 
the need” for port expan­
sion.
If the ' government re­

quired a buffer, it should 
buy the land to protect it, 
Fink said. ’* ■
The company rejected the 

proposed buffer, and ap­
pealed the decision under 
state ru.es that kick such 
questions to a higher level of 
state government.
Last Friday, Paul Rusa- 

nowski, director of the state 
Division of Governmental 
. Coordination, ruled on the 
appeal. He suggested Doug­

las stay 105 feet away from 
the creek's defined low-wa- * \ 
ter channel.' That way. he ?•
• sajd, the top of the sloping : 
underwater fill wojld end : 
up about 175 feet from the' 
creek. The rock rubble rip- ' 
rap covering the slope would 
improve the habitat, helping 
make up for the smaller area 
protected, he said.
Compromise was inevita-, 

ble, and justifiable, Rusa-, 
nowski said. - .
"We are looking at multi-,, 

pie and best uses. We are not 
just looking at habitat;" he 
said.
The environmental con--, 

cems go beyond Ship Creek, 
he said: Denying the port 
room to expand where it is ’ 
may increase the pressure to , 
build a new port on Fire 
Island. •
In any event, the compro­

mise may prove temporary. 
The company has indicated 
it w ill appeal again, Rusa-. 
nowski said, pushing the de­
cision to the commissioners 
of Fish and Game, Environ­
mental Protection and Natu­
ral Resources. .
Company representatives 

could not be reached for 
comment. ' , t,
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M i c h i g a n - b a s e d  

‘m u s t - s e e ’ S h i p

By WESLEY LOY ‘
Daily News business reporter
The Alaska Railroad has 

settled on a Michigan real 
estate development firm to 
.lead a makeover of its indus­
trial Ship Creek land on the 
north edge of downtown An­
chorage.
The railroad's board of 

directors this week autho­
rized railroad executives to 
try. by March, to finalize a 
deal with LoPatin and Co. of 
the Detroit suburb of South­
field.
LoPatin chairman Law­

rence LoPatin toured the 
site Thursday, a day after 
telling the railroad board he 
hopes to create a tourism, 
business and convention 
mecca that w ill be a "must- 
see for the world traveler."
Preliminary plans call for 

LoPatin to sign a five-year 
lease with the railroad with

f i r m  i m a g i n e s .  •; 

C r e e k  c o m p l e x

options for two subsequent 
35-year leases. It would pay 
annual rent of $1,000 an acre 
on the 62-acre site, and the 
railroad would have the op­
tion of buying a stake In 
whatever is built on the 
land.
LoPatln’s role w ill be to 

attract companies to build 
such projects as a hotel and 
convention center, offices, 
an oil Industry museum; 
tourist-oriented specialty, 
shops, a residential complex 
and a "world-class aquarium 
or planetarium highlighting 
the natural wonders of Alas­
ka," according to a resolu­
tion passed by the railroad 
board.
LoPatin has undertaken 

numerous projects in Michi­
gan, including industria l 
parks, Detroit-area hotels 
and shopping centers, mo-

Please see Page C-6, SHIP
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. ; bile home' parks, auto speed­
ways and a north Michigan 
golf and boating resort; 
t A' portion of the- Ship 
Creek land slated for devel­
opment is under lease to the 
city,- so the..deal-.will, need 
. final’ approval frqnythe•An- 
‘ ‘ chorage Assembly as.Well as‘
.; the “railroad boardi:f»;‘;U{.‘^
. y.. .That sits well witli'a state'
■ ?lawmaker,- Rep.' Kay Brown,*;
' D-Anchorage;'who /is push-1
ing a. bill that'would restrict 
} liowf, 'the; state-owned«; rail- 
[■road, goes; about developing . 
* * Its land ; in * Anchorage and
■ j other Alaska towns. •. ,.

Brown’s b ill would re- 
. quire the railroad to "obtain 
;from the. local governing, 
'body a finding that a pro- 
j posed commercial develop-: 
j ment will not unreasonably 
'. compete'with existing pri- 
i vate busipesses and is in the 
’.best interest of the people of
• the areoVJA'-*’
■f”  Browm-said Thursday she 
filed the bill after ''hearing 
complaints that the city and 
the Anchorage Economic De­
velopment Corp., which so­
licited LoPatin and other de- 
t velopers, were being "cut 
out .of the process" by the

railroad. She said prqjects
on railroad land that don’t 
involve running trains — 
like hotels or tourist attrac- 

'. tions .—  need scrutiny by 
local government to ensure 
they don't clash with exist­
ing businesses or city plans.
. "My feeling is that rail-

• road land is fundamentally., 
public land,", said Brown.
., She noted, however, that an 
address to the Anchorage 

'•■"delegation Thursday by rail­
road President. Robert Ilat- •• 
field < had; reassured her ' 

, about the Ship Creek proj-- 
ect... ... •- i •••
• : Asked about Brown's bill, 
railroad spokeswoman Vivi­
an Hamilton said Thursday::
. "We don’t think that kind of
• legislation, helps." The fear 
is that such a law could •

'* needlessly complicate the . 
'. way the railroad develops;, 
its land holdings, she said, 
adding the train line has a 
policy of bringing its proj­
ects before local planning 
and zoning boards, anyway.
The railroad already has 

begun work on two indepen­
dent projects on the scruffy 
Ship Creek land — a 96-room 
Comfort Inn and a new 
headquarters building, be­
hind the old depot.
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s role

By IMRE NEMETH
TIMES BUSINESS WRITER
Tourists stroll among the up­

scale shops and restaurants of a 
rejuvenated waterfront, stopping 
at a brewery and aquarium..
On pleasant streets that criss­

cross a meandering creek, they 
rub elbows with locals who live 
nearby, or work in gleaming, 
bustling office ' buildings. 
Shoppers who a decade earlier 
spent their dollars in outlying 
■ malls join the mix in a redefined, 
revitalized downtown.":
A scene from. New York, i 

Baltimore, Monterey, Calif., or.:.* r T  l ■ 7 *  SoM<ceA*diorafl»£(OBC«*DT'»io0a**C*> i • I h a / J WH MM .even Cleveland? ' /. >•' • • •* •; / • v •''jrTy  n.j.vl.V ’ .
' No. It is the Alaska Railroad Corp.'s* yi- Vceiving a go-ahead. Still other developers: 
sion for 21strcentury downtown Anchorage."say the state-owned railroad may be mov-' 
Railroad officials want to lease 60 acres in£ to<> quickly anc should expand its

at Ship Creek to LoPatin & Co..-a search for a developer. • /S' . / -
Michigan-based developer. On Wednesday, The biggest obstacle to the project's fu- 
the railroad's board of directors is sched- ture, however, may come in this form of a 
uled to vote on LoPatin’s involvement, with •••'bill drafted by state Rep. Kay Brown, D- 
final approval or the lease to come in "■ Anchorage, scheduled to be introduced in 
March. •' . •.*••& ‘ theHouseloday. ' . .
But some Anchorage Assembly mem-" ' Following the lead of n- Jnerous Lower

berasay they ore offended by what they call • cities, tho railroad aims to remake its
the railroad's back-room negotiating styled ' scrufiy.Ship Creek waterfront area with a 
And a sUghted developer is upset that his proposed $250 million tourist/office complex 
firm’s bid was thrown out after initially re*.' • .. See Ship Creek, back page
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Ship^Creek:
* Continued from page A 1 .................y

■ on land just north of downtown. Develop- 
*' ers have called it one of the nation's most
■ ambitious'land projects.. / .. '

•<w: But the Ship Creek area, now home to’ ■ :
\  old industrial sites, vacant gravel lots ’ •

and scattered tufts of grass, has set vi- j 
•* sions dancing in more than one head in 1 
.- Anchorage. ;; ’ -v '* , • ' j

■! • Though opinion is of one mind when.it ;
’■ comes tc wanting Ship Creek to happen,” j 

a growing number of dty and state lead-;-:
- era are questioning the path the railroad j
■ is taking to development;“   !l--    '• j

Brown's bill would require all commer- • • •
* cial development by the railroad any- -'! 

where in the state to first be approved by ' j
' the local government Brown said the An-' ■
! chorage Assembly would have the final .!
'say in the case of Ship Creek..' ' ,
• ; “We just have a lot of questions about 

what's going on there, and we want (the J
:> Ship Creek project) to be a successful;!
,' world-class project" she said.

■ Rep. .Gene Kubina, D-Valdez,' one"pf;j
• the bill’s seven a>sponsoretsaidhe wants;';
' the railroad treated like_any othe.r_busi-̂ .
ness that'must go .through’-the .public!'- 

;• planning process.. >•: t.s

• “Sometimes the railroad'acts like’gov-i ■ 

efnment and sometimes it acts like a prir.;;- 
. vate employer,” said.Kubina.-fWe'all'-:, 
need to do things in a!responsible man-.!.'

. nCr, and I don't think.the railrqad'ĵ any;. r 
' difikrenL” *-*t‘
; ; Rep. Dave Donley; D-Ancbpragtrand^*
' another co-sponsor;' said he.7?/ants'.thr^. 
railroad to be held accountable*^^^;;^

; Robert S. Hatfield Jr., theraiJraad's^
.’ president and chief executive;-3aiidher£ 
hopes the Brown bill does not aliov/spoil 

‘.' dal interests the power to derailgood’de^
’• velopment projects. He said the railroad" ’
V makes every effort to coordinate itsjnj^ 

jects with local government and business;*,
! grtups.-;* :v ‘ ..-'T-!?' *'* v  -•
'!. {“It seems as though the bill ishi^ai!?. 1 

tempt to institutionalize what we’rifal- '':
ready doing*he said. \ leased land.*?,. . . .  .  r .„

; 'J-.But Anchorage Assemblyman .Jim'.', Assemblywomen Heather Flynn saidr. troveray,” he said. “I  have no problem,;’ .̂
m  . 1 • l  »t u  1 S ir *  m * a l - J  .  ? 1 _ _  _  J  f  _ i . l . !    u . L  ^ M  H  u n 'fU  M i ' l m o / )  p h A A n 'n rr  I  a D a K mBamett'said the railroad 5-handling <

/ the-Ship Creek'pro ŝct-haS'confused a 1< 
of people,'-tnduduig' himself He'saiff- Die"';

/ major debate concerns whether the ra3-V'<_____
road can orchestrate the development * ' She and other dty leaders have said entire 120-acre paroeL 
'without input from the dty. . . . the railroad negotiated secretly with '••>! Flynn said she also will go along with *•
' “It's har’d toknow; why this project’.* LoPatin/possibly jeopardizing a $5-5 mil- the railroad. She said her independent ‘
wentsouth.̂ he'said.fOne way.or anothA^,lion.state appropriation for sidewalks,.‘ .investigation of LoPatin revealed the  ̂
er, the Assembly has to come to grips streets and other improvements vital to company to be finandally sound. 
with this project/The railroad can’t make'- _the project*.' •>.' '- . ’ •». ' . . “The ultimate fallout?* she said:';'.
;a decision in a YaJiura.’  J j i iu r J .b  Brown shared herconcern over the .“Who’s to say?" , . . .1“ "  ! . J  .

’ Another 60 Acres’’ along Cook Inlet - -• status of the pending legislative grant. ;  ; Despite its scale and the hardship 
could be induded in the development if She said she and other legislators have faced by developers in the Lower 48, the
’the railroad is successful'in its bid to re- invested a lot of political musde into get- opportunity to take oh the Ship Creek
gain a lease held by thi Municipality o f; “ ting the money approved and do not; project found little interest..; • •• • 
•Anchorage. Assembly leaders cried foul -'want to see it lost because the railroad^.. In late 1990 the Anchorage Economic 
"when the railroad decided to forge ahead decided on a “piecemeal* development:. Development Corp. sent about 500 re- 
Malone by 1 
, -original *'

I. 1 ’ >.U v. > -y * a. .,i,’ ; ; • . •i-V-r'i
“The'way I see it, there isn't any. coiv*.*



Itl • 4 ‘.M .1 u V . I)
rcompany is prepanngto sue. . . ‘ . fl

i.  “We had gone on the’recoru as savird, 
•’OK. fine, give us some other parame­
ters,’ .he said. “I have no idea why they 

•.shiftedgears.’ ,' ' . . 'J
. ".The resulting conflict has drawn {a 

D a ilv  Mpuc _  /op the mayor's office, the Anchorage AsseqiJ-
J, ,  j  . ;  blyandAEDC. . A
rage 3 of 4 . Scott Hawkins, AEDC executivedim*-

tor, said his group thoroughly checked lr> 
tergroup's credentials and was pleased 
with the report. Intergroup's flagship pro*- 
ject is Orlando, Fla.'s 195-acre Parkway!, 
a mix of hotels, shops, restaurants and a 
theme park next to Disney World. TKe 
project was Inrergroup’s largest, capping 
a couple of hotels and one apartment pro­
ject. '

Fiynn said the railroad's choice 5f 
LoPatin came as a surprise. She thought 

. • Intergroup was still the. choice until she 
learned otherwise at an Assembly meet­
ing in early January. Flynn is a member 
of the Ship Creek Committee/a group ip- 
eluding the railroad, city and AEDC that 
had worked closely on the project's Initial 
development. '  •

Wayne Doran, treasurer of the Wash- 
-iihgton,' D.C.'-based Urban Land Institute 
'jmd .chairman1 of. the Ford. Mo tor Larjd ,* 

•{Development Corp. in Detroit, said.he. '' 
was surprised there, were so few bidtfert 

; for the project • — •-• - - • 0
"• : “A lot of my deyelopmehtTrien'ds are 

starving to death, arid I'm asking myself 
‘'Why aren't they up there," he said.' [»

Doran said proposals to developers of- 
ten do not reaiffi the right hands when 

•'"sbnt without properrecdmmendatibn.
'. "•'V'YoU need' the boss’s"atUntion','r h6 
'■•’said. Anchorage's- locatldm and distance 
■*' also may have contributed to.the poor re­

sponse, he said. ' ;i •■ 3,
'•'. •"‘People have an unknown image of 
'• •’ Anchorage," Doran-said.- Tt!s up ther<(," 

it's cold,’-it's expensivd.-Tou have-to-Uy,
; l 'ddwn thfe.' mat so they can1 WaBc in easy.'/i.- 

Robert Allborn, president of Robert'- 
vAllbcm Associates, based in Irvine, Califi,
IS Mid hie.never received a oopy.of.the.An-A 
/„ [ ^ W e i l ' S P  that'he 

  ;; h wpuld welcorqe an opportunity to make a'.
■ .' ■ • I.- '” •• ’•■• '.«* * •• • •! • • .• • .;••••.!••» ,t .'ij- i,,,., vbidL • *J“W—** ",ff •;, 7 i.'st* * i j V-*

"The way I a m  it, there isn't any con-' • crete responses from seven. That number"What'TwouM do Is fnish for a delay 
troversy," he said. ' I  have no problem subsequently dropped to two. , . ......' jT £ .'and ask' for more (developers)?’ he 'said.

• with the railroedchooeing LoPatin." ' ■ • LoPatin beat out Jhtergroup Develop-.*?,Tit's hard'to! make'a call wnen you only
Fink also said ha expects a transfer of ment Inc.; of Houston, which.yras.the two to'dompare.’ ' ' ' T V , ' -

.1 tfie city's Ship Creek lease to be cwnplet-: •front-runner to get the deal until railroad*.,)' Jamils'MT Norman,' president''of the 

. ed soon, giving the developer control of-? officials in;December deemed the latterls.-,.Seattle ronsuiting firm The Norman Cot, 
the entire 120-acre pared. * services too expensive..Intergroup had ., .said cities seeking developers must cultiy

•. ’i Flynn said she also will go along with ' been the choice of AEDC and the dty.!;';, ;vate interest before sending out a proper-
-. the railroad. She said her independent ; Marvin J. Yetter, the railroad’s vice 'f.ijL- ;  .. .  \ .
.-.investigation o f LoPatin revealed the • president o f finance, said Intargroup’siib- ' “In  thus environment, justsending out 

company to be financially sound. “ X TV ". m ilted two pro[»sala! with' the second arequestfor aproposalis i'mistake," he 
.  • ."T he  u ltim ate fa llou t? " she ia id .V ..‘costlier than the first The railroad begun . said. "Real estate development is not 
-^Who'stosayT I V : w i t h  LoPatin in mid-December
~ T -Despite its scale and the.hardship . *.»Aer determining In te rg rou ijV si hot

by devldopen (n the Lower 48, the •;*hat it wanted, he said, declining'to dis-'1 . t

' ' opportunity to take on the Ship Creek • '• cuss specific figures. t sell them on its new waterfront projert*
project found little in te re s t .1: ; Tandy 0. Lolland, In tergroup's presi-' The cruise ship dock And retail-tourist

In late 1990 the Anchorage Economic..- dent, said the price of his company's ser- development ts due to begin by mid-suii-; 
Development Corp. sent about 500 re-, V vices is negotiable and that he was under mcr. he said.. ... * -T?

V' quests tor proposals to domestic and for- the impression the railroad had no prob- •' “ * "I would never go in with two (devtH
; eign-based developers and received coo- lem with his terms. Now, he said, his ‘opera),’  he said. “You need compenuoa _,
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S e v en  Mile C r o s s in g s  1938 Livonia, Mich. N/A
■ fe?

Also with Duke Asssociates. Two oft ice '  ■
buildings totaling 260,000 square feeL 
Successful lease ra te .. . [5vj

. J  E m b a ss y  
•.*{ S u ite s  H otel

1987 Southfield, Mich. N/A .*
* * ̂  F ̂ |y

Near One Northwestern Plaza. 11 »< * $:{LSi
stories.: .. • , • d j . j f f . j . / i . f i - S i i S

i’jv W ln d so r  R a c e w a y  . 1 9 6 5 ,  . W indsor, O ntario Owned by Tom Joy ol Accommodates iz.uuu people out . t pt f
•.■’jjV r <  lt Toronto since 1988. averages 2,000. Features harness horse . fas?

.j, ,. ,, . •••' r '  ' Purchase price undisclosed. : . racing. , ; •. '■}

U '»V »|>3' '****• t*4/ ’! • «, , - J * ’
v4*T* “ #

dUi1*• r4" ' l.t v • , ’ •Wf4.̂i Tt/V.Ml*; .* ' 1
-   .  .  .

Michigan legislature that would ptpxjda ,j 
developers bonding tor b B ^ e d  fjl?*.-

. ,  j. .• j! ! •   r. ...I jrui t>n -.w.
j..,-* p ’! ••. -aiifrrn

nw/vwxr»e« rwiniim ::* , I (,•/• . ‘. 1 r>4 !o«
• • t i. <( ., ,«



A Comfort Inn hotel under construction on Alaska Railroad property alpng Ship Creek

e tracks.Railroad jump; 
on Ship Creek developer
By WESLEY LOY
Daily News business reporter
Alaska Railroad Corp., 

eager to build on its Ship 
Creek land north of 'down­
town, has severed talks 
with the top-ranked devel­
oper and started negotiat­
ing with the runner-up.
That’s left the first de­

veloper crying foul, and 
some officials associated 
with the project saying the 
railroad seems bent1 on 
turning a Cadillac down­
town development opportu­
nity into a dull subcom­
pact.

Railroad President Rob­
ert Hatfield said Tuesday 
he had good reason to take 
up with a new developer. 
And Anchorage still has a 
strong chance fo r a 
blue-chip tourism mecca on 
the industrial Ship Creek 
■land, he said. *

"There is nothing going 
on right now that precludes 
that," he said.
Serious efforts to devel­

op the 120 acres along salm­
on-rich Ship Creek began- 
almost two years ago when 
the Anchorage Economic 
Development Corp.-.sent

out a nationwide call for a 
"master developer."
•• Eventually, so the plan 
went, the railroad, the 
AEDC and the city — ' 
which' holds a long-term 
lease from the railroad on 
half the land, at the mouth 
of the creek’—  would pick 
a winner and start negotia*. 
tions. ' • •
A committee from the 

three entities did just that 
last fa ll, .choosing Inter­
group Development Inc. of.

Please see Pago C-6,
S RAILROAD f '
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Houston,Texas,
)ther: bidders. ,
Intergroup's winning- 

mvisioned three hotels 
:aurants,•-•office and residen 
iali buildings, an aquarium

for Ship Creek 
hired an Anchorage

/and that he’siV: the vest with,their informa-1. ,do 
>raee law.firmvv. tioh :";/ V-- t'-Jbe

doesn’t mean it.'Will/neve: 
a significant new tourisrr

Scott.Hawkins called 
lentiaUyVthe/western end 
u  'grandV tourism .corridor
L4 i-ft ’ If 11__

He said 
were sim-

. . . .  ___________enough to
diverse,waterfront *  the railroad.

According to.-a Nov...21 
je tte r to Lofland from Marv 
[Yetter,' the railroad's vice 
• president for finance,. Inter­
group wanted the railroad to 
fpay fees of between 5500,000

iis:company ;was stiffed by'"'land’—  .the"part,ii-owns freejVian^ S7?°l00? *
:he-railroad/ which played /and clear--seeihs to fall far V a ’lcasinS a*ent -to hn-e

; he'fthole thing/is. mys:" 
te.iOUs-to/.us.’̂ said Lofland,'/the
w h o s e  . p a r e n t s ?  liveMnVAn-.;- p r o v e
:horage^";Our ’position? Is. That money--------------- „  .. ..
h e r e  n e v e r  h a s  b e e n  a n y . ' l y  i f  t h e  c i t y . ' t h e ’A E D C  a n d  . ’. H a t f i e l d  

n e g o t i a t io n s  W e 'v e  t u r n e d - t h e  r a i l r o a d  a g r e e  o n  a t d e - H a t f i e l d  s a i d  A E D C . th e
v e l o p m e n l  p l» n .  p a d  r l , h t ; ! c U y  q r  a n y o n .  . l a .  la  w . | .

megaproject is to start ou- 
with a megaproject,’’ sai< 
Yetter. "That’s why so man; 
•.of t iem are failures.’!. .

T e state-owned railroa 
• alre* dy has launched, thrc 
rna j r  buildings on the Shi 
Creek land. A 96-room Cor 
fort Inn is going up just ea 
of the C Street bridge * 
Government Hill,.and a ne 
railroad headquarters buil 

going up behind tl 
depot. building o 
Avenue. . Plans al 
been. approved-, for 

,, ...siiiaii;brewery,N'^pub.(aridr( 
//"tabrant'fompTex.jusLwest'

. V . ' t h *  C h i n  P r o l i x  ’ D a m  •*  •

said soonest the railroad boa 
could approve it would be 
February.
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PUBLIC W iir C u r .

PROroiAL TO LEASE 
TM Aloika Railroad Corpor«•HWt UlUHMMft. 10 «,«CU.e a
I m p  to Ship Croak Craning
•  tV 4 llr«r« , *■•. ,1 , , , !  pf.ft. 
e lly  MIMI'.I 11.4 An
eh on ge Mecoroing b l t i i i n .  
Third Judicial D lH rlc i, S ttl*  
01 A lo ih a, i t  described btlow:

Aft uh iuhdlvld id  parcel el 
land lo c a iid  w llh ln  meAUlli* Mallrood A Afl.Ar*q«
&firJH»rM1WwTTSS
North. «A"0* 3 W*»». ton*/. 

u * t M U m f t ln u iM  inlie* AftlAfopqo n*l*«Olaift
D U Ir li l ,  Third Judicial W o­
u l d .  Sleie ol A iftia i eng 
lurlhcr described at lot-IUWO. j

< w

. OlrVllMi/i*w il*  Hal b iltU r lln *
oi iho loufn oouimenr ol 
th« p e tie itfltn  brldQt ovor

C i>iik  orvf-JtnJno Hi*
T iu* ro ln l ol H fp ln n ln f. 
TKcrtce in n #IJ.
rectlon 10 Ih t  f io rth fttt l

. Al I r\l VI AA WAft-
/ .u * » .B « o  tM«Mraa

Jtoulimvolv* lr  * f * A f  the 
nocih lot line common lo 
l o l l  32. 31 end 30 10 the• >o« 11.0.4 »• (!«••» #1 k*l AAy
iKenct lo u m  nlono Inc wiril 
Ini line cA t o i  30 »o IHe
mm Ha Ia| lin# rA I o l 7; 
ineittv n o i  «"t»tv "tv ri. 
Inl ll lir  I I  but 4 l%* alt*
/vMii.oAM*.! rn rnrr o# Lot 7; 
}l»*r»rr i .u lh  ilo n o  ihe w e ll 
u * i i* *  aJ < a m  ( a to* nnrrn 
permn lire  lor F lr i l  Ave 
nut1." lftC .lt* w*>| e.Ut.o me 
norm perm it lift* of P ir n
Auanw* • •  H.o i  ' i i i Ka a O4«fA.» H A it or
i.r»*o u k  r*o#»*ti» i*  ,*,m
choraae Cold Storag e. 
ARRC Contract No. 4347; 
Iftence norlft along iite e a n  
pernnr line ol perm it con 
tract No. 4)47 lo  the no. irt 
eatt corner o. p erm it emi 
tra d  No, *147; tn irc e  w e ll 
•long me por.lt permit line 
ol C sn lra d  No. 4)47 10 the 
norlftw eil corner of perm it 
Contract No. 4347; ilir n te  
norm tu # pw*nt ye <■.< 
roull. and perpendicular lo 
me A R R C  m alnli.tr tra rk ; 
.hence w e ll >0 leel lou ll. 
and parallel la  m e A R R C  
m ainline te a point ad|a< 
ccri lo  ina point ot awi.cn 
lor Team tra c k  No. I;  
inrncr norm  lo  a pom. 70 
la d  noell. end peryend.ru- 
ter lo  m e A R R C  mainline
I l i S K i  II  — • » .  • • • • <  • •
nenh And p*r#lic» to • nr
• M.aallM* l#»*b an •  pnlnl ms 
IH*C M llll lltb A rtn c  !» •••.4 *
O roiter In o u ilr le i. AHMC 
C n n lra d  No. 4)70. o a il 
ira te  lin e ; ihence <o.uh 
elono the eatl lea vt line lor 
la n e  Cemraci No. 4370 iolit* 4*fA4f l«r
leose Contract 4770 10 lh* 
lou tnaail corner lur l e n t  
Contract No. 4770/ ll.iftcc 
lo u m a a i.e r ly -  alono tna 
to o tftra tt le a ia  line  lor 
Contract No. .770 lo  n point
«** IK4 » ||«  ‘Im« Al
A R R C  Ic a ie  to  P r .lg n -  
iways T erm inal, C.wiract 
No. 14441 thenca lo u in  
along ll ir  e t i l  lam e line lor 
l i n e  C .n lra cl l i t .  1144 In 
I n ,  A l a o r  B e .
•e rv a  to u tn  b o u n e ir y i
i , , , , ,  w i l l  «iam0 in ,  ta-iift
boundary oI me Term inal 
A ttc r v t  to » point jo  le ti 
wei> and perpendicular to 
me A R R C  m ainline tr o c li 
Ihanca ft or m ealier ly  SO leel 
w an and parallel lo  Iha 
ARRC irn o n r m am  i m t
•9 WV*ta#»»4 « M N *  •*
1 r « i«  A V< I N  S M * Crcr»»
I titil lvlH/l»UJ*A*
R |»t44ik t l4#ltg *  I A/4 0 |h»
loirihw eilerly  boundary ol 
Track A aoproalm alely >11

WttMlkVr

•* b •ere-,7m ,Tily '5 .ya<l V e il 10 p point on Inc norlheaif. 
eriy hou.tdary ol Track h i 
m e n u  to u m a a ilrrlv  along 
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tn ,nra  a in n o  t r a in  n ,  a .« •  
ia' 37" w . JiTac Taal to a
poini on me tou ih  bank ol 
Snip creek! Ihence along 
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nurili and perpendicular lo 
.he A R R C  Ire lg h t m ain••••hr tka .aa aawaaaa aaa at 
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in ,  t . . i .  n,ln» nt iinninninu
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souin abulmonl o l me pe- 
d e ilrian  bridge ac re it snip 
Creek.

Tlila file fr,4 lu d ln «  prlulUoad or proprlelar. In lorm nilon) is 
available lor Intpecilon during 
regular builnpss n o u n . Akon- 
day mrougn Frid a y, al in* 
o ilier o> me M anager oi Real

A I . . I .  n . l l . . . ,  C•
porallon. 471 Wes* F lr i l  Ava' 
m e# Suita 701, Ancheraga. 
A latka, Comments may be 
iub m lllcd  In welling lo M an 
aorr. Rest E ila tp , P.O. Dox 
I07SOO, A ncheraga. n i i u a  *4110 7500 and m u ll P* aubntll’ 
lad on or hclort M errh  7). 
1997. Ouauiont m ay bo .llrecr 
ed lo Manager o l Real fc'liale-• ,<t.,.,c ,  ,
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Ship Creek 
project goes 
to LoPatin
By IMRE NEMETH
nr >£3 ©o3JT-€_S3 WAfTEfl

Tim es -  2 /6 /9 2

Tha Alaska Railroad Corp.'i 
board of director* on Wednesday approved Michigan-based Lo­
Patin dt Co. as tha master devnl- 
opar for an envisioned X2S0 mtU 
lion tourial'eSo* complex on tha 
banka of Ship Creak.

Tha real estate deal, possibly 
Anchorage's moat ambitious, la 
designed lo transform a former 
in d u s tr ia l yard  ju a t north  of 
downtown into tha dor's houaat 
attraction. OficiaU «*y the devel- 
oprp.ni could include an aquari­
um. planetarium, shops. restate- 
ranLt, otfios building* and a  brew.
*o*.*t LoPatin tt Co.) i» an excellent 
company, and I think thoyll do 
an exntUentjob with Ship Creek.* 
said Loren H. Louaabury, chair­man of tha railroad board. Ha 
• aid he was satisfied with 

tP a tin 't  p resen tation  to the ard Wednesday.
The project and tha LoPatin 

salaction largely m at with »»• proval from ocy leaders, though 
many wanted more details than

either tha railroad or Southhald, 
Mich.-baocd LoPatin were willing 
to no real.

LoPatin't vision of Ship Creak 
aUo m ust clear the Anchorage 

e c o n o m i c  
Development 
Corp.'* board 
of director* be­fore a 32.5- 
million legists- 
tlve appropna- 
tion for road­way* and oth­
er Improve­
ments can be 
released. Tha 

money U taced  for road Improv*- 
nvanos integral to the project.

“We all want this to happen.* 
said Tenny* Owens, an AEDC 
board  m em ber and ow ner of 
Arttque Ltd. of Anehorag*. “It's 
Juat how it will happen* that Is at 
quoedon. •

LoPadn'a plan must paaa three 
requirem ents set forth by the 
AEDC, joard. It must have poten­tial for tapping new tourism mar* 
JteU, integrals the city's water- 

Soo LoPatin, back page

LoPatin
Continued  from page A1
front into Its plans and eraata 
overall economic development for 
Anchorage. Owen* said.

Also pending is a^blll spon­
sored by state Rep. Kay Brown. 
D-Anchnntg*. that would require 
nil commercial railroad real an- 
Into dwwlnpment Lo bo approved 
by local 'governments. In the crue 
Of Ship Creek, approval of rail­
road project* would be granted by 
the Anchorage Assembly.

Brown said har bill Is not snvi. 
stoned as sn obstaela to Ship 
Creek development, but more aa 
a formula for 'getting (the prqjoct> 
back on track.* She said she 
wants the project to succeed and 
plan* to question Robert S. Hal- 
held Jr., the railroad's president 
and chief executive, when ha 
meats with Anchorage legislator* 
toduy In Juneau.

"Wa’re still in tire ‘let-ui-find- 
what'i-going-on* frame of mind." 
she said.

Vivian H am ilton, railroad 
spokeswomen, said LoPalinV 
piano for the 120-aera parcel of 
railroad-owned land would nee be 
revealed until the board soprraw  
a final Ship Creek lend lease el 
iu  next meeting In M sixk  She 
said the master plan, including 
various details and rvamae of eom- 
p.uiica us be included in the dovsL 
opmant, la expected to be un­
veiled by LoPs tin in early ApriL

Lounsbury said LoPatin w|M- 
begin working eri it* ■»*atar pi s— 
as seon ae the leaee is aignad- .

LoPatin has agreed to Wats (52 
a era* of developable land  for
31.000 par m onth, or about
3720.000 a year, as soon as the 
lease (a signed, she said. AboutSd 
acres of railroad land I* wetlands 
or is already being used for new 
railroad prqjects not associated 
with tha master developer.

Sixty of the 120 acres are now being leased from the railroad by 
the acy.

Ongoing projects include the 
slate-owned railroad's new 32- 
million headquarter* building, s

SS-miliiun Cumfort inn. both un­der construction, and a brewxr* 
scheduled this spring to bresk 
ground by Anchorage en­trepreneur Mark Wilron.

Lcaie pavmentu on the Shis Creek land would revert to “fair 
market value* whan a ecmflostt of occupancy Is Issuod for each 
particular building completed lr. 
(he Drqlocc. Hamilton said.

Recent meeting* with Mayor 
Torn Fink and Anchtn-acv Assem­
bly members convinced the rail­
road board to include th* 60 seres 
leased by the city In LoPalln's 1,-sse. sh* said.

P ink said he w ants to ex­change the city’s current lease for an adjoining 9A-aou parcel of » v  
Urfront that would be used to ax* 
pond tho Port of Anchorage. He 
said the dty would retain a 512- 
million boat launch and ship 
staging area and trad* tha rest or Its land to lh* railroad.

T ha dty and tha railroad are 
totally In evne.* ha said. Tm not 
sure why the AEDC wonts tn re­
new these things. It may com* 
out OK. but it's not ovar because 
'AEDC■ has not walked away like 
they ihould have."

AEDC. under contract to th* railroad, was responsible for lo­
cating potential developers. That 
contract expired at th* end of last 
year, but the AEDC board still 
must sign niT on th* pruiact for It to receive the SS.S-mlllien Leg­
islative appropriation.

Assemblywoman P at Abnsy said she ia concerned about 
LoP*tin's idea* For Incorporating 
the waterfront land on which th* 
city has invested 312 million In 
municipal bond* to build the boat 
launch and make other improve­
ments, Sh* said aha would like to 
sc* a portion of the coastline and 
mud Oats developed to enhance 
the natural attributes of nature, 
much like Potter Marsh has been 
enhanced with boardwalks.

T o  me. whan «re develop An- 
cheraga, w* should be developing those assets w* have, rather than 
trying to change them.' she said. 
*l'm hoping wa can all work to­
gether lo dcvqlop a plan for down­
town."

LoPatin
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LoPatin often lays 
the groundwork 
for others to build
BY M A T T  R O U S H  
a n d  J E A N  H A L L ID A Y
CHAINS DETHOIT BUSINESS

If  Southfield  developer L oPatin  
St Co. w in s  f in a l  a p p ro v a l th is  
week for a $250 m illion , ra il-yard  
r e d e v e lo p m e n t  in  A n c h o r a g e ,  
A lask a , d o n 't be s u r ­
p r i s e d  i f  t h e  f i r m  
changes from lead  de­
veloper to s ilen t p a r t­
n e r a b o u t the tim e th e  
firs t shovelful o f d ir t  is  
tu rned .

T hose in th e  real-es- 
ta te  field say  L oPatin  
is fam ous for p u tt in g  
d e v e l o p m e n t s  t o ­
ge th e r, finding fin anc­
in g  an d  securing  nec­
e s s a r y  g o v e r n m e n t  
ap p rov als , th e n  tu r n ­
in g  th e  d e v e lo p m en t 
over to  contractors to 
build.

T h a t ’s  by  d o s ig n ,  
said  N orm an  L oP atin , 
vice p residen t for m a r­
k e tin g  an d  public re la ­
t io n s  a t  th e  fa m ily -  
ow ned firm .

W h ile  s a y in g  t h a t  
“ w e do  p ro je c ts  o u r ­
s e lv e s  from  s t a r t  to  
f in is h ,”  L o P a tin  a lso  
sa id  com pany 
era d o n 't  hold 
all-purpoee. 
on d o in g  th a  to u g h  
projects."

T h e  A laska pro ject —  for which 
fin a l n eg o tia tio n s  a re  schedu led  
th is  w eek — fits th e  "tough  and 
creative*  bilL So do two o th e r  huge

projects LoPatin is cu rren tly  w ork­
ing on: the reb u ild ing  of th e  110- 
acre D uns Scotus m onastery com ­
plex in Southfield into a corporate 
conference c e n te r  and T h ree  F ires  
P o in te , a P e to sk e y -a re a  p ro je c t 
th a t  could tu rn  a n  l,lU 0-acre for­
m e r  c e m e n t p l a n t  a n d  i t s  f iv e  

m iles  o f L ake M ic h i­
g a n  sh o re lin e  in to  a  
h a lf-b illio n -d o lla r re ­
sort.

T he Pctoskey project 
h a u  l i g h t e d  a  f i r e  
s t o r m  i n  E m m e t  
C ounty 's R esort Tow n­
s h ip , w h e re  th e  la n d  
is located. M any o f th e  
tow nsh ip 's 2,000 o r so 
re s id e n ts  a re  w o rried  
th a t  a  developm ent o f 
s o m e  1 ,5 0 0  h o m e s  
w o u ld  p e r m a n e n t ly  
a l t e r  th e  to w n s h ip 's  
ru r a l  n a tu re . T h e re 's  
a lso  d is s e n t  c o n c e rn ­
in g  a  p roposed  s t a te  
la w  —  a p p a r e n t l y  
w ritten  for L o P atin  —  
th a t  would allow  tax - 
free  bonds, rep a id  by  
s p e c i a l  t a x  a s s e s s ­
m en ts  on th e  develop­
m e n t itself.

N o r m a n  L o P a t i n  
s a id  b o th  th e  T h r e e  
F ires  Po inte an d  D uns 

Scotus projects a re  on hold because 
of th e  cu rren t tig h t fin ancin g  en ­
vironm ent.

O f D uns S co tus, L o P a tin  sa id : 
“F ive y ea rs  ago , th e re  w ere  eav -

See ALASKA, PACE 26 ►

k  W e  pride 

ourselves o n  

doing the 

t o u g h  a n d  

creative 

projects. ̂

NORMAN LoPATIN
m anag-
th e m se lv es  o u t as 

"W e p rid e  ou rse lv es 
a n d  c re a tiv e
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I ingi*-in*H*»*Hi# milling u> take ha *
pr»*i*».< •*( thui nature. and otner tn-citutmn.il tiurHiirs like insur­
ance cunipjnii*# * Tmlay, he .aid, ihrrf nr# rut Of Thr#-* K * m  I’mnle. 1-oP.mn 

Th# Nicer*! cmi •# rvl.imn* don of ih# Mte. Th.it’s been ihe hic»;#*t hurdt# *Financing • * !**«i of .i omhlem f*r 
the Al.nk.i pr j**et. which invHlv**# 
the rHevi'hipment of a t'Jlhncre w.iterirunt mil yard in dnwntawn Anchorage.

M.irvm V#!l#r, vice pmirfont nf 
finance f*ir Anchorage-hmed Alaska R.iiiraad Onrp . .'aid the nil mad itself hri already begun 
dev#l»*vmenl of do nf the 120 acrr*. 
And thr## project# art already mmmitlrd (n Ihe hie: 4 |OS*n*wn all*«tiit* I'umfort Inn: i new, 40,. 
OtMl-*|ii;ir#*foot ht'adqu.irirri for 
th# rndmnd; and .i .'lAiiNLwiuafi- fr»i», reUil*rr#UUMnt mmplei.LoPatin **ould d#ivl**f» the mt of the railroad's fo) were* in a m»icd*ui#, nfficvrejiulenii.il pr*ij#ct th it al*o micht include tourist attraction# such n an aquarium and a pluneuinum, Yet* ter »*iid.Anchorage hna a 3J**»sr lea.1*# 
on the other iHI .icrm nf the mil 
yard and cvuld relraae the land bock in the railm#d 

Th# tnt.il pmytL which h# aid amid Like five tn IP year* to dr* vrlop, could total million in 
o»mtntctinn u*l#, Yetter said.LoPatin mid financing had not yet bran secured far the pmjcct. 
Uut «n far. Yetter said. Alaska 
banka have shown eagerness to participate in the pmyect. with all three building* rising on the site 
financed by local banks. Said Yet- 
ter of flnancine *lls n# problem. The people huiMinc the h«a«l hod 
the idea in Apnl IWI. and it was under construction in June."
The idee behind the prefect u» to Up into the Alaska tourist trade, Yetter said. Every summer, the railroad (tls about 500.000 tour*

b  T h e y ' r e  h o n o r a b l e ,  t h e y ’r e  n o t  
f l a s h y ,  t h e y  t e l l  i t  l i k e  i t  I s ,  a n d  t h e y  
w o n ’t  p r o m i s e  y o u  t h i n g s  t h e y  c a n ’t 
d e l i v e r .  =1
HICK SAMOA 
Souliiiiflid ©tv oianncr
i«ts whn ruie part uf th# srmc. 
jOO'iiule line fmm Sew.ird tu Fair* 
think*, he «.n<iY#tt#r *.nd AU*ka lltilmed fir»t n#ipHiatfd wilh a Houston dr*#* 
Inper. Intvrfrmip Development 
Inc., fur the sue. hut balked when 
liilcfirnxip demanded fees of 55* N I.- UN) L» 57UD.UOO a \ear Lo act a# » 
Iraning agent f.< the development 
and IcA all financial risk to Ihe Milr*nd. Yellrr said loPatin it 
making n# such drmnmU.I low did • <nr-diuin**ixrd deve* 
toper in S«»iniieid pet honked up with a rn*jm m Afa#ka7Norman Ud’atin raid the com* pony gut wind of the project thrwiich j research company InPa* tm w<t# working with on a proposal tu Suikl a lOO.nOI.«quaro-|iw*t es* li'fcitH.n hall for Romulue near De- trvil Metropi Jitaa Airport.“On# of the reseurch companies w# ilmlt with an that project gut an ICKP »request far proposal** fmm tlie city nf Anchorage." LuPa* 
tin mnl. “They submitted our name in Al.tsko. Wo said 'u**' four lime* in them - **• mhI. 'It’s not 
in our luckysrd. why should we no theraP Their mpnnoe »m. ‘It'a a 
jtrrst property — and a rrcat port* ner in the mimed.* "
And. LoPatin said. "This is not the first time »e*v« considered Alaska. Companies we’ve wricked 

with in the post — Toy* ‘R* Us. 
Kmart — they're all looking at Alaska. >pcciikally tluc Anchorage market. Wo looked at the Anchor* age market and found that the eco­nomic indicator* in Anchors*# look pretty dam good compared to 
the root of the country."Studying market conditions

Page 2 o f 2

tn«»u*nn<l# nf mile* fn>m l.ime la .1 lung wnv, in mnre than distance, fmm the company's an cm#Ud’.ilin \  Ua. w*i# founded hy 
Lawrence UiPaUn in I95M. accord* in* In N*i/man loiPatm. who said 
hi# father allemled law «chnol 
slier Wnrfd War (I, then went to work for a developer."He worked for a real*e«!ale company, managing apartments, 
supervising om* I ruction nf himwa IViwnnvrr." N»»rmrn UiPatm said. “Kvrnltinlly, hr rfisrtvrrnl that working for enmetin# else woe gnud, hut wor!..ng for yourself ia 
hritrr."Now, working alongside Nor* man, hi# brother, Mark Lopatin, ia 
vice presiuent of (inanco for Ihe compeny.LoPatin ft Co.’s first mbdivi* jM»n. huiit in 19.19. waa Tnnquion Village, in what w.ta then Nankin 
Township. Tielay, it’s Westland.In I Odd. the company col the 
contract tn luiitd Windsor Kacrway 
in I'anmla. The company sloe was a port owner nf the tnek. but waa f**rcrd tn sell in PJH7 when Cana­dian law# were changed In bar (or* eign ownemhtpef horse tricks.
The LePatine stayed invidvcd in track construction, hewever. put­

ting together the deal for Michigan International Speedway in Cam* 
budge Junction. 70 mile* *r.*t of 
Detroit. Conatructien began in 1964: the find race wag in Î M.Newman LaPalin mid LaPatin 
waa g mi non tv nwrv»r in the track until 1972. The public company that wound up with majority ow* nership of M IS and four other raco* tracks. American Raceways, on* 
tered receivership in 1973,

L»P 11 • n *itnl — and n#*n# other tlum leiPfitin m Co wrvrd a* re* 
cvivrr of the track that year.More rrc#nity, L«*P.ilin helped S*uthfir(i1 turn a decaying nr*gh* 
b»rh**d .11 EiChl Mil# am! I.iliwr ncids into the Siuthfirlil Tichne* 
t*cni#r. a • • .wrc industrial park whitw lillrt.lHUl npiar# fnd in 19 huddine* is rurrcnlly ariMiml ti5 
p#rr#ut ntupmL(jd'-itm al#i wo.# Srhind III# On# N/inh»r#trrn Plarn uifico huilding #mf th# adj.*K#at Kmnnsay Suilr* llutri along N*.nhw#̂i#fn High* 
way in Sou(hii#ld. a 550 millmn
pmjec<-In both case*, other rml-r*Lale ounpooiea are now running the de­
velopments loiPatin retnnma a 
general partner in the Techn#* tVnirr nod a limited p.irin#r in Ihe One Ni*rthw#stern*Embassy Suileo Hevrli*fm#ot.
.Niiul Southfield city plonner Nuk li*mda: *Thcy juit thing# to* C#ther and then they gel *#il They don’t purport to he builder*."n.iode railed th# firm "a Ihmw. hack la the old •lav# — they’re honorable, they're nut (lashy. they tell it like it ia, and they won’t promise you thing* they can t de­

liver."Don't tell that to some af the fnlka in Rc»ort Township, where township supervisor Frank Cerl.ird 
— a former Detroiter who retired in the township in |!KM — saul re- 
latiena with the taPatins hove 
gvo# downhill lately.
“We had a pretty good relnlimv >hip with them for a Lmg tirnr," I Union! said. "Uut thing* have dr* trnnraUd the last oupir rrvHilhs."
LoPatin first prnpesrti Three Fires Pointe in I9h*. envisammg a plan of 3.100 resident!#! umu, a 

hoteL a golf course and a manna for 1.000 boats. It would l*e the 
biicrnt rnwt in tho Midwcni
The eld Dundee Cement Co. plsal along UdL*31 south**rat of Pctaskoy is owned by LoPatin'* partnership, (lay Ptopertiea Lim­ited. Other partner* art a subsidi­ary af a Swuia hank. I (elder Book, whirh purchased Dundee, and 

traubJed mod-building entrepre­neur Daniel Holloway, whs ia 
pfenning U eell nff tho biggeei um af hie privately held empire, a grave! pracaming plant in Rock* weed. La rvywy ctefauited loene and 
bills wwrth auUiesvoofdellanu

Part nf the breakdown in rvlo- 
tiewa. IWdwcu said, straws fmm the 
fact thei Lopatin ia doiioqwrwi esi praperty taaea on ita 300 arrra of 
the I.!00-sere project ssle. Unpaid Uira will ranch It 15JXX) m Feb. 
15. DednrdaeoJL
Out more cŵiy to tewnshlp-Le- 

PsUo rrtaboww. Bedard said. »u laet NoramW’e iniroduct*#« af3.B. In tho state Senate, the 
prspwê lead rsdsssstisn and im- 
psnaaat svOwnty legislation.
The hill wild allow the ewrw 

ad any 'blighted era** ever H00 serve in an la apply la the state lYysftsest #f Natimd Rewwurcee to create n land radamwimn and 
miprassm at aasthantr. A Wighted •ree ia defined ae any pewfwrty rrwAerod unmliable fee review* 
Vtnl. mTSOtlenal or commercial pervaitJ by J#d amniog nr indwo- 
tn#l awe, UtadM bed that A ap* peara oe state ae federal I lata of
The law an mtradwoed rr*/«ta nsch sathantise U tewsmbipa only.
The authority wwwld hare the Ujs’hr ussesiewmU at Ihe «te. wtwrh raw id include Vow arvnao, lwprw*»nwtt mainte* 

a lor e. «nu«rr*ng *w i prralu a* af 
fewtUtng* The wuihnntv end l#ey la mi the Miehled
finance (w wseweatc Intervai

puul In hun.|hnH#r# woubl h# es* 
*ii*l»4 from Michutnn innHor Lise#.Although the lull ib«-uit »i«vifi. rally mentum Three Firm I'emUr. Itnl.inl snut it’s drnr the bill wai uitnalucnl fur th# pmjcct — as #•»* -lence-l hy the fact that Ke#art 
Township •Hlicml* wee# tuUI .»f the hill hy the Lil'atma the w#»k hr- 
fore it# Nov. 12 iolnulurtion.The loll was intrvducrd by Hat# Sen. Paul War I ner. fM'urtag#, 
Wart ner muI h# inimducvd the lull 
at tha request nf SVoatn Major* ity frailer Dirk I'raihumus. R* Ait**. Nrc.iu.**? the voatnr (ram the 
Three Fires Puinte area. Son <*#orge McManus, R*Traver#o City, i# new, *.iod we didn’t know whet th# political fallout would 
b#." Prvuhumu# ami McManue did 
n*g return (’raia's plume call*.The fallout ha# bran ouhHantial. fUilnnl oh! the lull would allow. Inniiuwner# In establish .luthuri* 
lira without ihe mn*#nl of the IucmI luwnslup huarda — yet Ihe Liwnship would he required to es­tablish sprci.il UM«*m<nt rolls sod collect siwviflI iwuwunU.Oedard alsu saul hi# township end nthvr* don't like the fact (hat authority money couhl be used for construction, rwt juat rleaawp.
"The township board has no problem wilh tho concept of using tai*fr#o bond* for reclamation." 

Octinrd said. “There'* a rancrro Ihnl thry aNmild only us* the Hi* frcv bunds for cleanup — and fi­
nance the rest themselves.*
John Uauckham, a KaUmsaao baaed atumey for the Michigan Township* Association, itrued a 

written critique of 3.S. *594 during 
a public hearing on tho bill in 
Prtrvikey **n Jan. 17.Dauckhom cud the hill la "abso­
lutely" prrcnlent'SetUng in that it delr-galr* taeing power and tai* 
free hvrmwing via Use la any laod- owner who rmpsesta it, provided the landowner’s site meeta tho “blighted err#* definite**.Wsrtoer mid the bill ie being ra- 
viscd. Poethumssa a#ked him net to 
put the bill, in ita currrwt form, «a the Rraintn eaUvUer, he aasd.

LoPatin, while he acknewledcvd there are problems in financing Three Fire* Point*, soad the project eventually will go thraegk.
"Five and a half mile* af Lake 

Michigan nhnrtline simply cannot bo duplicated." LoPatin said, "till definitely bappw* #nm# day. It may net be me it may h# the nevt gen- ■rationef ilsisUiwrm*
Aa Cot the abject tesm to 3 A 35N. Lei’s On eaidb "Hie mapnty of the cwnceme that were rawed by the tewnahip and the township and* alien were highly technical. Aa t understand it, Lhasa tmcvna will be taken rare of, sad we certainly have no problem with that."
Cu/Tentiy. oscthsns Michigan's bi octm tourwi spwt U Grand Tra- 

rrrm Rcwwl, nl tho bstanectma af UJ.-31 and M*72 In Grand Tra- verse Coenty’a A case Tawnahip, peer Traverse CUf. The Bih-isH prays cl w*a pwt Ugeth#r thraegh the late I*»70a sad I9k0a by IllnwdVd Hill# lawyer and deve­
loper Paul Nino.

Nine pon—d la wee me M’stis na "a gfrei guv. a e—d d*v#Hwr. whw wres like a jmiy s4r#*gM #hraH#r,“ llwt he atea *«*d Threw Fl»** P#«#4a a *0 na sit praycl. •si maassve prayOfia •#*«• M te hâprw."
Ihill. Nine #*d ho wee I mmd the e*m petit lee • bk. If Three Fire# Peseta ta besk; "Aaythsng that «en h#s«4 aw*r»w##o af the whole n#rthw#m MKhigea a fra • •. ̂ iU be ■ »*ra wv *
Rend#*. Nine edded with a 

chuckle •RvctyN^la wnm gw#w In hsa ilri'MMii pl*ra -wU p##wMr land *t Tree mid dm# mgr* br s ► I’tti



By IMRE NEMETH
TIMES BUSINESS WRITER "  .   .
Most of Lawrence LoPatin’s grandchil­

dren scamper around the Southfield, Mich., 
developer's plush offices on the weekeqd. 
Iliey stir up static with 
their feet and giggle 
much like his two boys' 
did three decades age.
These days Mark 

LoPatin, 39,;and his 
brother Norman,'37, fill 
the role of working par­
ents. As aggressive de­
velopers, time at the of-, 
fice often doubles as time 
with the f a m i l y . • :•
“We bring a family 

ethic that carries over into business," 
Nonman LoPatin said. ?My father used to 
bring us everywhere." • ’ .
Today he and his brother repeat the cus­

tom, with three generations of LoPatins be-’

Lawrence LoPatin

\ ing involved, at least at some level, in pro-
•* jects gaining national attention.'   •*

The latest LoPatin & Co. deal appears lo 
•' be by far the most ambitious in the compa­
ny's 40-year history. The redevelopment of 
Ship Creek, now 120 acres of former indus­
trial land, is expected to generate a world- 
class tourist attraction worth $250 million 
in 10years. ' !‘. -

•7*: The stateowned Alaska Railroad Corp. 
r;‘: holds title to the land just north of down- 
.;'*town Anchorage. I t envisions hotels,
,‘^restaurants, a brewery/an aquarium, a 
.-* ;-petroleum visitor center, shops, offices and 
residential units in the city's largest real es- 

j.tate endeavor. ..••v; !• •: {•
’ Family-owned LoPatin has’recently re­
turned from a decadelong. absence from 
high-profile projects to become one of the 
most talked-about developers in the Detroit 
area. Lawrence LoPatin remains active as
"  • • ' Sec LoPatin, back page

Tim es -  2 /3 /9 2

? \±.l

lEoPatiii
■ywni-r-Hr*

fcwUj 
\b!s*r

«t , i** toj
.'Continued from page Al„

resident and chalrmVn',1 ŵ jle * 
ii sons.manage day-tô isyT̂ K 
cmlions-•i .»< . .«
; Challenge entice* the compa- 
;ny, Normon LoPatin-saidi He . 
] said Alaika-ihowa tremendoua 
i potential, especially wilh-lu of-,
i lies occupancy rate* higher than 
' the national average mid its abil-.. 
ity to Up into.an international 
tourist market.*;-it j/if— * *r V.
l-ol’ntin has a repuUlion'in 

Southfield as a developer able lo
• • »i •*•»«* • • # * » ! .L . t ' i

tackle tough projects and make 
money,.said Joel Feldman, an 
' agent al.Detroitrboscd Nobel Re- 
• ally Inc. •
' -ttf They're not one'of these 
flash-in-the-pan type of compa­
nies,"he said. rfypically they af­
filiate’themselves on e partner- 
ahipdype basis with other indi- 
. vidunla, .They often will have oth­
er very affluent businessmen 
standing behind them. That, to
me, ia a positive situation.’ ..
•••Feldman-said LoF.tin turned 
a blighted section of Southfield 
into the'Southfield Technecen- 
ter.'a 620,000rsquare:fool indus­
trial park. ‘i.« .-r;' *. '“
.... Indianapolis-based I>.ike As-

fsdclale'SjU'darger developer,'.̂ '1080̂ .‘and 'an'amuscmcrit park 
'Joined'.them'ii).the fully leased. irio'Florida.'tliutJids since been
;project, he said'.'.'.. ‘.1. . ' :rawJ.l‘.‘',.“,7:— ; — :
•̂yp-Nik Handa,Southfield's di- A'tight market has put the 

.jrector-of-plapning, said the*•_ brakes-on-Bt least two other 
iLoPotihs'liave caused his city i-LoPatiivprojocU —  a planned 
I‘our ahare'of headaches* on a • $500 .ml11 ion - resort/ma ri ri a/rc s i • 
Icoupla of prOjecti. but saiddver-.ICdential.rcdevelopnient on a 
Jail the: brqthenf hsvo bccn.relâ l.toâ acrb cement manufactut- 
:iivety.eosx,to;worK.wi|h. MXT.r.'Ĵ ipc plant In Pctoskcy, Micji., on#i 

jnitipl Ship Creek;̂ ji |10 tpillion exhibition center i|t. 
jppppskl listed as its accomplish*-— Detroit Metropolitan Airport. •... 
jmenU-V**series of auto-race'̂ *--’ Marvin J.-Yetlcr/ the rail- .
• Irscks' acrowlhe counlry.and road’t-.vica president of finance," 
J Cana diaA horse track, all built in tT.said hi hired Richard Starr, vita . 
ilhs!J9C0sJ:an Embassy Suites'̂  president of Economic* ltdscarch 
JllQtellantLNortliwcslcm Plaiaja . Associates ofpldcpgo.'lppnvest • 
{13-story ofTice building, both.- gate lol’olin, "J/:.) \
‘built’ ip Southfiejd in the late •• Starr said, based on modest . 
f•• >*•*!-•»# ■*•••*. . 1 1 t .* • • «' '* -/ — <• 1 v- -i
• • <.«•. \# t * » ' * I

• review, he fouhdTilPhfrfi'ld'bc
• ‘‘reputable." Mii'ldsa'Sdid hL; lias 
'w o rk e d ‘o n 'a t'le a sfo n d 'p ro jte t 
-that LoPutin'is p lan n in gto ’ de- 
-vdop.- n f# )-, l.tii . 1. -I ,•».#
- • Stiirr’s compahy-aincclhas 
; been asked for a more detailed 
.study ofall • LnPotinV projects, 
'baid Holier! S.’ Ilbtficld Jr.,‘the 
‘roilruad's ptesidcnt'aild chief ex- 
'-wrutive.1— tic# -ii-oi-..

Although the reuults of tlic-'fi- 
' nul review orcmot.yet in,*Yetter 
saidhe*itploa*ed*with: the 

1 choice. And.iprcdictablŷ ao. Is 
.Nnrmun IJ>Pntirt.#e!s J.'iiu v# i.l 

"We're axcitod/ahoul.tlic 
‘prospects of working up there,"
1 lie said. tr.jiiip*-*}#*** n :n sr.*I # !•-..>•••

Ixil’iilin said lid'liOHel/os lllb 
.'foulidutJon' for nii ngrebnleiil I**-, 
’tween Ills aiilipttny und Hill rail- 
rood has been n'acliMl.'"*' •'" •J •*. 
•■-llatfield'said' lol’utin's-visioii 

•forShip Oroek will lie released to
• tlio.public'urter the ruilrouit’a 
hoard lof Idiruotoru. mealing

"Wednesday;--..
.!.* 'Jlidlward is expected tO'a|J- 
prove lal’atin, but reserve its II- 
mql OK of the-Uuse plan-unlil, 
•March,--lie-said.**' f># •<••“■ s«-*•*(9
• r *.Nonnan l-ol’nlin-declined lb 
reveal Ilia plan prcninturely,.but

,iie said it.will 1m big uhd ibipres- 
sive.‘/;!: .11 #',v...:!i*<i.!.. si !; u 
p. *.:*Wc nlw.iys iln r|unlity "die 
enid.'*We set the standurds.l-.i* b

Ihi n’l*f !/• »»f*t In





)USE BILL NO. 441 EMPLOYER’S LIABILITY FOR REFERENCE INFO

.1 Act relating to the disclosure of information by an employer about the job performance of an employee 
former employee."

^COMMENDATIONS: 
replaced w ith_____________
1 have attached amendments(s)
,1 do pass
I do not pass
j no recommendations
i individual recommendations
] additional referral to th e___

XDPTS:____________________________ letter of Intent

iV-.K
e LABOR AND COMMERCE Committee considered: HB 441

I ] the same title 
.1 ] a new title

Committee

SIGNATURE

(Depi/Due)TACHES NEW FISCAL NOTE(s): (DepI)

1 fiscal im pact_____________________________

1 zero fiscal note AArY\mi<̂vaJr\ov\ ‘l C c ra rF s

APPROVES PREVIOUS:

[ ] fiscal note(s)______

[ ] zero fiscal note(s)__
SIGNING DO PASS OTHER RECOMMENDATIONS
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(Session)

MEMORANDUM

RE

DATE:

TO:

FROM:

Representative David Finkelstein 
Chair, House Labor and Commerce

Representative Max Gruenber

February 7, 1992

Scheduling of HB 441

I would very much appreciate it if you would schedule HB 441, 
"An Act relating to the disclosure of information by an 
employer about the job performance of an employee or former 
employee." as soon as possible.

HB 441 presumes that an employer was acting in good faith, 
unless it is shown that the reference was knowingly false, 
deliberately misleading, was given with malicious purpose or 
violated the employees civil rights.

If you have any questions, please call me or Stan Robbins, my 
Chief of staff, at ext 4968.

Thank you for your consideration.
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465-4968/4986 

(Session)

3111 C  S tree t, S u ite  440 
A n ch o rag e , A K  99503 

(907) 561-7621

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  David F in k e l s t e i n
Chair, H o u s e  La bo r and Com me rc e

FROM: Rep. M a x  Gr eu e be rg

RE: S p o n s o r  S ta t em en t HB 441
D i s c l o s u r e  of inform at i on  b y  an em pl o ye r

DATE: F e b r u a r y  19, 1992

This bill is fashioned after a Flor id a Law w h i c h  
p r o t e c t s  e mp l o y e r s  w h e n  g iv in g r ef er en ce s for former 
employees.

H B  441 p r e s u m e s  that an e mp l o y e r  was a c t i n g  in go od  
faith, u n le ss  it is shown t h a t  the r ef e r e n c e  w a s  k n o w i n g l y  
false, d e l i b e r a t e l y  misleading, w a s  g iven w i t h  m a l i c i o u s  
p u r p o s e  or v i o l a t e d  the employees civil right.

T h a n k  you.
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Committees 

House Judiciary 
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House State A ffairs 
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M E M O R A N D U M

F e b r u a r y  19, 1992

To: R e p r e s e n t a t i v e  M a x  G r u e n b e r g

From: M a r k  H a n d l e y  f \<]II

Re: T h e  L a w  of D e f a m a t i o n  in t he C o n t e x t  of F or me r E m p l o y e e  
R e f e r e n c e s

D e f a m a t i o n  is a doct r in e of the c o m m o n  law, tha t  allows for 
t he r e c o v e r y  of damages, from p e op le  w h o  c au se  one to suff er  a 
loss, b y  p u b l i c a t i o n  of a lie that injur es  to ones reputation. 
A n y  c o m m u n i c a t i o n  b e t w e e n  two or m o r e  p e o p l e  can c o n s t i t u t e  
p u b l i c a t i o n .  T he d e f e n d a n t  m u s t  have b e e n  at least n e g l i g e n t  
in r e g a r d s  to w h e t h e r  or not the s t a t e m e n t  w a s  false.

If t h e  d e f a m a t o r y  s t a t em en t wo ul d t e n d  to i nj ur e one in his or 
h e r  b u s i n e s s  or profession, as w o u l d  be t he case in m o s t  
a c t i o n s  i n v o l v i n g  e m p l oy er  references, the i n ju r ed  p a r t y  is 
n ot r e q u i r e d  to p r o v e  s pecific m o n e t a r y  damages.

T h e r e  is a limi te d p r i v i l e g e  in the c o m m o n  law  tha t p r o v i d e s  
some p r o t e c t i o n  to a p e r s o n  w h o  d e f a m e s  some on e w h e n  t h e y  are 
a c t i n g  in t h e  in te r es t of others. T h e  b a s i c  te st  is th a t the 
p u b l i c a t i o n  m u s t  be j us t if ie d by the int e re st  serve d  a n d  it 
m u s t  b e  c a l l e d  for by the a legal o r  moral d u t y  or by 
g e n e r a l l y  a c c ep te d st an da r ds  of d e c e n t  conduct. Th is  d o c tr in e 
has b e e n  a p pl ie d to cases involving s t a t e m e n t s  b y  a former 
employer. However, the scope of this p r i v i l e g e  is so v a g u e  
t h a t  t h e  b e s t  w a y  for an em pl oy e r to l imit t h e i r  e x p o s u r e  to 
l i a b i l i t y  for d ef am a t i o n  is to r e fr ai n from m a k i n g  any 
n e g a t i v e  s ta te m en ts  about former employees.

S L A N D E R . T X T \ M T H



Alaska State Legislature
130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

Legislative Research Agency
Phone: (907) 465-3991 

Fax: (907) 463-3351

February 20, 1992

MEMORANDUM

TO: Representative Max Gruenberg

FROM: Christine M. Cheff 
Legislative Analyst

RE: Employer Liability for Negative References

Research Request 92.127

You asked for a copy of the new Florida law which provides immunity from 
liability to ari employer who in good-faith discloses information about a former 
employee's job performance to a prospective employer. You also asked for a 
copy of any synopsis or analysis of the law.

Florida House Bill 497 became law on May 30, 1991, without the governor's
approval (Attachment A).1 According to a House Judiciary Committee analysis 
of the bill, prior to passage of this law employers had no explicit exemption 
from liability for good-faith disclosure (Attachment B). Various Florida court 
decisions however provided the impetus for introduction of legislation by 
recognizing an employer's "qualified privilege" in communicating information 
about a former employee, if given to a prospective employer in good faith and 
without malice. The judiciary committee analysis also suggests this new law 
complements Florida statutes which make falsification of an employment
application a first degree misdemeanor. It is believed the combination of
these laws enables employers to make better employment decisions from accurate 
information.

Also included with this memorandum are copies of three law review articles 
which may be of interest to you.2 The articles were written during the late 
1980s when the number of libel and slander cases filed by former employees 
against former employers was noticeably increasing. Employers consequently 
began to limit the amount of information disclosed about former employers in

1Chapter 91-165.

2Wayne R. Wells, Robert Walter and Robert J. Calhoun, "Potential Employer 

Liability for the Disclosure of Employee Information," Akron Business and Economic Review, 1989, pp. 22-28. James B. Conroy, "Defamation in the Workplace: 
The Law of Massachusetts," Massachusetts Law Review, Summer 1989, pp.84-94. 
William A. Hancock, "Liability for Employment References," Corporate Counsel's Quarterly, October 1988, pp.1-27.
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Feb rua ry  2 0 ,  1992
Page 2

an effort to reduce the litigation risk. All three articles provide overviews 
of the legal principles of defamation, apparently the most common claim in such 
lawsuits, and offer suggestions for limiting employer liability.

We hope this information will be useful. Please let us know c we can be of 
further assistance on this or any other matter.

Attachments



ATTACHMENT B 
“C iv il Liability/Former Employer- 

House Judiciary Analysis 
House B ill 497



C H A P T E R  91-165 

House Bill No. 497

An act relating to immunity from civil liability; creating s. 768.095, F.S.; pro­
viding former employers with immunity from civil liability in the good- 
faith disclosure of information regarding the job performance of former 
employees to prospective employers; providing an evidentiary standard; 
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 768.095, Florida Statutes, is created tr. read:
768.095 Employer immunity from liability: disclosure of information regarding 

former employees— An employer who discloses information about a former em­
ployee's iob performance to a prospective employer of the former employee uoon 
request of the prospective employer or of the former employee is presumed to be 
acting in good faith and, unless lack of good faith is shown bv clear and convincing 
evidence, is immune from civil liability for such disclosure or its consequences. For 
purposes of.this section, the presumption of good faith is rebutted upon a showing 
that the information disclosed bv the former employer was knowingly false or de­
liberately misleading, was rendered with malicious purpose, or violated anv civil 
right of the.former employee protected under chapter 760.
Section 2. This act shall take effect July 1, 1991, or upon becoming a law, 

whichever occurs later, and shall apply to causes of action accruing after that date.
Became a law without the Governor's approval May 30, 1991.
Filed in Office Secretary of State May 28, 1991.

This publication was produced at a base cost of $25.75 per page for 1500 copies 
or $.0171 per single page for the purpose of informing the public of Acts by 
the Legislature.

1
C O D IN G : W ords st rick en  are deletions; w ords u nd erlin ed  are add itions.
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H OUSE OF R E P R E S E N T A T I V E S  
C OM MI TT EE  ON 
J U D I C IA R Y

B I L L  ANAL YS IS  £< ECONOMIC I M P A C T  ST AT EM E NT  

B IL L #: HB 497

R EL AT I N G  TO: Civil L i a b i l i t y / F o r m e r  E m p l o y e r

S P O N S O R (S ): Gl ic km a n

S T A T U T E (S ) AFFECTED: Secti on  768.095, F l o r i d a  Statutes

C O M P A N I O N  BILL(S): CS/S 8 6 6 (identical)

C OM MI TT EE S O F  REFERENCE:
(1) J U D I CI A RY
(2 )
(3)
(4)
(5)

I. S U M M A R Y :

HB 497 immunizes a former employer, a c t i n g  in good faith, from civil 
a c t i o n s  of a former e m ployee for d i s c l o s i n g  i n f o r m a t i o n  r e g a r d i n g  the 
f or me r employee's job performance.

HB 497 creates no local or state fiscal impact.

DATE: M a rc h  2 3 ,  1 9 9 1

PRINTED O N  RECYCIED PAPER

STANDARD FORM 1 1 / 9 0



S T OR AG E NAME: h497.jud
DATE; M a r c h  23, 1991 
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’ II. S U B S T A N T I V E  ANALYSIS:

A. P R E S E N T  SITUATION;

Presently, F l o r i d a  Sta tu te s  do not p r o vi de  e x p l ic it  i m m u n i t y  for 
an e m p l o y e r ' s  goo d  faith d is cl os u re  of in fo r m a t i o n  to a 
p r o s p e c t i v e  e m p l o y e r  reg ar di ng  the job p e r f o r m a n c e  of a f o rm er  
employee. C ou rt s  in Florida have recognized, however, the c o mm on  
law p r i n c i p l e  that an emp lo ye r has a d e f e n s e  of q u a l i f i e d  
p r i v i l e g e  in c o m m u n i c a t i n g  infor ma ti on  about a f o rm er  e m p l o y e e  to 
a p r o s p e c t i v e  e m p l o y e r  if the c o m m u n i c a t i o n  is mad e in go od  faith. 
B o e h e m  v. A m e r ic an  Bankers Ins. G r o u p , 557 S o . 2d 91 (Fla. 3d DCA 
1 9 9 0 ) (former e m p l o y e r ' s  comment r eg arding an e m p l o y e e ' s  s e x u a l i t y  
was protected, s t a t e m e n t  did not reflect m al ic e and was in 
r e s p o n s e  to an i n q u i r y  from a pr os pe c t i v e  employer); N o d a r  v. 
G a l b r e a t h , 462 S o . 2d 803 (Fla. 1 984)(s t a te me nt s m a d e  b y  s t u d e n t ' s  
f a t h e r  at school b o a r d  m e e t i n g  c o n c e r n i n g  p e r f o r m a n c e  of st u dent's 
E n g l i s h  t e a c h e r  w e r e  q u a l i f i e d  as p r i v i l e g e d ) . Furt he rm or e , an 
e m p l o y e r  is p r o t e c t e d  b y  the First A m e n d m e n t  to the U n i t e d  States 
C o n s t i t u t i o n .  So long as the i nf or ma t io n d i s c l o s e d  is t r u t hf ul  
a n d  is not c o n f id en ti al , an e m p lo y er  s ho ul d be i n s u l a t e d  frdm any 
k in d of civil liability.

U n d e r  c e r t a i n  c ir cu ms ta n ce s,  the l e gi sl a tu re  has c r e a t e d  c r im i n a l  
p e n a l t i e s  for t h os e indi vi du al s  who f a ls if y e m p l o y m e n t  
a pp li c a t i o n s .  For  example, for p os itions r e l a t e d . t o  C o m m u n i t y  
S e r v i c e  for the D e v e l o p m e n t a l l y  D i s a bl ed  (Section 242.335, Florida 
S ta tu te s) ,  alcohol t r e a t me n t centers (section 396.0427), and drug 
t r e a t m e n t  cent er s (397.0716), the legi sl at ur e has i m p o s e d  the 
p e n a l t y  of a first d e g r e e  m i s d e m e a n o r  for any p e r s o n  w h o  
w i l l f u l l y ,  knowingly, or i n t en ti on a ll y m i s r e p r e s e n t s  
q u a l i f i c a t i o n s .  T he e x t e n si on  of i m m un it y for an e m p l o y e r ' s  go od  
f a it h d i s c l o s u r e  of an employe e' s job p e r f o r m a n c e  m a y  c o m p l e m e n t  
e x i s t i n g  law b y  f u r th er  e n s ur in g that p r o s p e c t i v e  e m p l o y e e s  
t r u t h f u l l y  c o m p l e t e  e m p l o y m e n t  applications.

B. E F F E C T  OF P R O P O S E D  CHANGES:

HB 497 m a y  e n c o u r a g e  employers, who wer e hesi t an t to d i s c u s s  a 
f o r m e r  e m p l o y e e ' s  job performance, to p r ov id e p r o s p e c t i v e  
e m p l o y e r s  w i t h  a m o r e  ope n  and com pl et e d i s c l o s u r e  of an 
e m p l o y e e ' s  job pe rf ormance.

C. S E C T I O N - B Y - S E C T I O N  ANALYSIS:

S e c t i o n  1 creat es  s e c t i o n  768.095, Florida Statutes, to p r o v i d e  
that an e m p l o y e r  w h o  d is c loses in fo r m a t i o n  r e g a r d i n g  a f ormer 
e m p l o y e e ' s  job p e r f o r m a n c e  at the request of the p r o s p e c t i v e  
e m p l o y e r  or the form er  employee, shall be immune from civil 
l i a b i l i t y  for suc h d i s c l o s u r e  or its conseque n ce s.

S e c t i o n  2 p r o v id es  an e f f e c t i v e  date of J u l y  1, 1991, or upon 
b e c o m i n g  law, w h i c h e v e r  occurs later.
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III. F I S C A L  A N A L Y S I S  & E C O N O M I C  IMPACT S T A T E M E N T :

A. F I S C A L  I M PA CT  O N  S TA TE  A G E N C I E S / S T A T E  FUNDS:

1. N o n - r e c u r r i n g  E f f e c t s :

No n e

2. R e c u r r i n g  E f f e c t s :

No ne

3. L o n g  Run Effects O t h e r  Than Normal G r o w t h :

N o n e

4. T o t a l  Reve nu e s and E x p e n d i t u r e s :

N o n e

B. F I S C A L  I MP AC T O N  L O C A L  GO VE R N M E N T S  AS A WHOLE:

1. N o n - r e c u r r i n g  E f f e c t s :

N o n e

2. R e c u r r i n g  E f f e c t s :

N o n e

3. L o n g  Run E f fe c ts  O t h e r  Than Normal G r o w t h :

N o n e

C. D I R E C T  E C O N O M I C  I M P A C T  O N  PRIVATE SECTOR:

1. D i r e c t  P r i v a t e  S e c t o r  C o s t s :

N o n e

2. D i r e c t  P r i v a t e  S e c t o r  B e n e f i t s :

As a r esult of HB 497, employers m ay feel m o r e  c o m f o r t a b l e  
d i s c u s s i n g  a f or me r employee's job p e r f o r m a n c e  w i t h  a 
p r o s p e c t i v e  employer. The net e ffect is that e m p l o y e r s  will be 
a b l e  to ma ke  m o r e  informed e m p l o y m e n t  d e c i s i o n s  b e c a u s e  the
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e m p l o y e r  should have more complete i n fo rm a t i o n  r e l a t i n g  to 
e m p l o y m e n t  candidates.

3 . Effects on Competition. Private E nt er p r i s e  and E m p l o y m e n t  

M a r k e t s :

None

D. F I S C A L  COMMENTS:

IV. C O N S E Q U E N C E S  OF A R T I C L E  VII. SECTION 18 OF THE F L O R I D A  C O N S T I T U T I O N :

V. C O M M E N T S :

VI. A M E N D M E N T S  OR C O M M I T T E E  SUBSTITUTE CHANGES:

A. A P P L I C A B I L I T Y  OF T HE MA N DA TE S PROVISION:

Not a p pl ic a b l e

B. R E D U C T I O N  OF R E V EN UE  R A I SI NG  AUTHORITY:

Not a p p l i c a b l e

C. R E D U C T I O N  OF STATE T A X  SHAR ED  WITH C O U N T I E S  A N D  M UN I CI P A L I T I E S :  

N ot a p pl ic a b l e

VII. S I G N A T U R E S :

C O M M I T T E E  O N  JUDICIARY: 
P r e p a r e d  by: Staff Director:

f\
1

R i ch ar d A. H i x s o n
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I. Introduction

There has been a lot of discussion recently about the liability we may incur 
in the context of giving employment references about our former employees 
to prospective employers. We have reviewed many recent cases in this area 
to illustrate the extent of liability and suggest what we can do to reduce it 
effectively.

This article is limited to one specific type of defamation — employment 
references to prospective employers. We find from examining the cases, 
however, that it is not a good idea to limit our counseling to only this factual 
situation. Indeed, many libel and slander cases arise not out of discharge and 
subsequent poor employment references, but rather out of excessive publica­
tion of the reason for the discharge to other employees and, in some cases, 
to third parties for whom there is no justification in disclosing the information.

One of the reasons we have limited the scope of this article is the growing 
concern, particularly in the defense industry, for the problem of people ac­
cepting bribes or kickbacks in connection with government contracts, being 
discharged, and then taking a job with another defense contractor only to begin 
the illpgal bribery or kickback scheme all over again. In the hearings leading 
up to the recent statutory amendments to the Anti-Kickback Act, many spokes­

I
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men for industry said that there was really nothing they could do about the 
lack of references being given by employers about their former employees. 
If they did spread the word about their dishonest employees, they would run 
substantial risks of defamation suits. One of the things we wanted to accomplish 
by our research was to determine whether or not these risks were exaggerated.

The conclusions of our research are as follows:

1. The general legal principles are not terribly adverse to employers. Vir­
tually all courts recognize a qualified privilege for communications made from 
a former employer to a prospective employer. Viewed in the abstract, this 
privilege would assist us in structuring a set of guidelines that management 
could follow, resulting in little if any liability exposure. However, there are 
a few extreme cases which are difficult to counsel around. One Michigan 
case, for example, does not recognize any qualified privilege in this context.

2. An additional problem is the nature of the qualified privilege. It depends 
upon a jury finding that the person making the statements acted without malice. 
Any time your case is going to stand or fall on the jury’s assessment of the 
employee’s state of mind, you will have some risk of liability.

3. Still another problem is the cost of defending these cases. One employer 
estimated that it costs between $140,000 and $250,000 to defend one of these 
cases.

4. Perhaps the most important legal principle in the whole equation is the 
virtual absence of any degree of risk at all for keeping quiet. We have not 
found even a hint of possible liability for

— failing to give someone a reference letter;

— failing to give a reference even if it is specifically asked for by either 
the former employee or the prospective employer, or both; or

— failing to give a reference in a situation where the prospective employer 
hires someone who turns out to be a thief, even if we knew about this 
and were asked about it.

In other words, while the liability for giving employment references may 
have been somewhat overstated in recent articles, it is clear that there is some

LIABILITY FOR EMPLOYMENT REFERENCES 3

liability for these references, as opposed to no liability for a hard and fast 
company policy of "no comment.”

5. Even on the "no comment” policy, we would offer some cautions.

a. The rule must be consistently applied. We cannot give or refuse to 
give references selectively without running into potential liability on 
at least two theories. The first is the negative implication of giving 
four people glowing references and then when the fifth comes up, giv­
ing a "no comment" response. The second theory of liability is 
discrimination. It may turn out that all of the good references were 
given to white males and the "no comments" were given to members 
of protected classes. If the plaintiff can show this, the case will prob­
ably get to a jury.

b. In order to make the "no comment" posture work, it must be exten­
sively communicated to all employees. When the employee applies for 
another job, he must know that any reference checks will be met with 
the "no comment" or another very limited response. A "very limited 
response" would consist of confirmation of dates of employment and 
verification of the fact that the employee is no longer with the com­
pany, without any discussion of the reasons for termination or whei/ier 
or not the person is eligible for rchire.

In summary, if management asks for our advice on minimizing legal ex­
posure for employment references, we should prescribe a clear, uniformly 
applied and widely distributed "no comment" policy. If management finds 
this policy unacceptable or wants a backup position available for use in a par­
ticular case, our suggestion is to recommend the use of a mutually agreed- 
upon statement. In other words, the employer and employee get together and 
agree on ̂e statement that will be communicated to anyone who asks for 
the reference. However, this approach has some problems.

1. If you use it in a discriminatory or selective fashion, you could end 
up with some liability on that basis.

2. It is not entirely clear that an employee who consented to a mutually 
agreed-upon statement would thereafter be estopped from suing us on 
the basis of it. He could simply argue that his agreement to that statc-
'ment was coerced and he did not have any effective options.
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O u r conclusion  is that the m u tually  ag reed-upon  sta tem ent is a close sec­
ond in  the m inim izing liab ility  gam e. Its obv ious p rob lem  is adm inistrative 
hassle, but if  you lim it it to situations o f  d ischarge for cause, you could reduce 
that hassle  to a m anageable level. (Note: Y ou should  define a d ischarge for 
cause to include a resignation w here that resignation is not en tirely voluntary.)

F o llow ing  is a b r ie f  d iscussion  o f  the general law  o f  libel and s lander as 
it applies to em ploym ent references, plus a selected assortm ent o f  cases dealing 
w ith em ploym ent references. W e ag ain  po in t out that counseling  in th is area 
sh ou ld  not be limited to  the em ploym en t re fe rence  co ntext, since m uch o f 
the litigation involves pub lica tion  o f  the  defam atory m aterial to a w ider scope 
o f  com pany em ployees than  ap p ro p ria te  un der the circum stances, o r  to  third 
pa rties such as cu stom ers o r  su pp lie rs.

II. General Legal Principles of Defamation

T h e  basis o f an  ac tion  fo r de fam ation  is an injury to reputation. T he trad i­
tional ru le  is that a defam atory statem ent is one w hich tends to harm  the reputa­
tion  o f  an o ther so as to  lo w er h im  in  the estim ation  o f  the  com m unity , o r 
to  d e te r th ird  persons fro m  associa ting  o r dealing  w ith him .

H isto rically , de fam ation  has been b roken  dow n in to  libel (w ritten) and 
slan d er (spoken), and  then  fu rth e r d iv ided  in to  libel o r  s lander per se  and 
libel and  slander w hich  is not per se. T he d istinction  is im portant because 
i f  th e  p la in tiff can  p ro v e  tha t the  w o rd s a re  libelous o r  slanderous per se, 
he do es not have to  p ro v e  any  sp ec ific  dam ages. O n th e  o th er hand , i f  the 
w o rds a re  not libelous o r  s landerous perse , the p la in tiff  m ust p ro ve  specific 
dam ages such as loss o f  a business opportunity. This can be very difficult to do.

If  the  w ords taken by  them selves w ithout any additional ev idence are 
defam atory, they are libelous/slanderous perse. I f  additional evidence is needed 
to  sh ow  the ir defam atory  n a tu re , they  are  no t libelous/slanderous perse. In 
most employment reference cases, the words are going to be defamatory 
per se (e.g., the p la in tiff w as d ischarged  fo r sleeping on  the jo b , for sabotage, 
o r  fo r being un trustw orthy , e tc .) .

F o r  planning  pu rposes, the d is tinc tion  is not qu ite  so  im portant because 
once the  court feels so m eo ne has been  substan tially  defam ed , it w ill usually 
apply  the  perse  ru le to  p reven t the  p la in tiff, w ho has c learly  su ffered  a  harm  
to h is reputation  but can no t p ro v e  any specific  dam ages, from  being denied
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any rem edy . T h is is particu larly  tru e  in the business co n tex t, w here  defin ite  
m onetary  values a re  involved, as opposed  to social situations w h ere  th is m ay 
not be the case. B eing an em ployee and earn ing  a sa lary  is a valuable rig h t. 
I f  you  com m unicate  anything w hich m akes it h a rd e r for an o ther pe rso n  to  
get o r  keep a jo b , the com m unication clearly is go ing to  be found defam atory .

T h e  key point to  rem em b er about defam ation  is that there is s tr ic t liab ility  
on  th e  part o f  the defendant. A ll the p la in tiff has to  d o  is o ffe r the  s ta tem en t 
as ev idence, persuade the court to  ag ree  that it is d e fam ato ry , and p ro ve  that 
the de fendant said  o r  w ro te  it. E xcep t in the case o f  pub lic  Figures an d  the 
m edia, there is no requirem ent that the plaintiff prove fault, negligence, m alice, 
o r  any th in g  e lse. O f  co urse , the p la in tiff m ay vo lun tarily  attem pt to  show  
these  things to increase  dam ages o r  ge t punitive dam ages. H o w ev er, th e re  
is no  requ irem ent that he do  so. T h e  m inute that the  p la in tiff  show s tha t you 
m ade a defam atory  sta tem en t, the bu rden  sh ifts to yo u .

Y ou then have the follow ing possib le  defenses:

1. Y ou can d ispu te  the fact that the sta tem ent is de fam atory  o r tha t you 
m ade it,

2 . Y ou can p ro ve  that the sta tem ent is true. (T ru th  is  an absolu te de fense  
to  defam ation , bu t not to  invasion o f  privacy  c la im s.)

3 . Y ou can prove that you have a p riv ileg e, so  tha t even  if  the sta tem ent 
is not tru e  and is defam atory , you are  not liab le fo r dam ages because  
you have a legal excuse. P rivileges m ay be ab so lu te  o r  qualified . M ost 
states p rov ide an  absolu te p riv ilege — o r som eth ing  close to  it — fo r 
sta tem ents to  w o rk e rs’ com pensation  boards, unem ploym ent bu reaus , 
and sim ila r bodies. H ow ever, the re  is only  a qualified  p riv ileg e  for 
sta tem ents m ade to p rivate pa rties. T o  m eet the  standard  fo r qu alified  
p riv ileg e, you m ust show  that the person  to  w hom  the  sta tem ents w ere  
m ade had a reasonable need to  know  the inform ation .

4 . Y ou m ight also  show  that the p la in tiff consen ted  to the sta tem en t o r  
w aived any defam ation claim .

5. F inally , you  m ight prove that the  em ployee w ho m ade the defam atory  
statem ent w as not acting w ithin the scope o f  his em ploym ent o r au thori-

i ly . I f  you can  p ro ve  th is, then d ie  individual m ay be liable for d e fam a­
tion but the com pany w ill no t be.
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III. Discussion of the Dcrenses

Is the statement defamatory? In the business context, the fact that there 
is a lawsuit or threatened suit is very likely to make this issue moot. Remember, 
the only requirement is that there be an injury to reputation. There are many 
articulations of the rule. Several follow:

Language is defamatory if it tends to expose another to hatred, shame, 
oblique, contempt, ridicule, aversion, ostracism, degradation, or disgrace, 
or to induce an evil opinion of one in the minds of right-thinking persons 
and to deprive him of their confidence and friendly intercourse in society. 
(50 Am. Jur.2d 8, Libel and Slander.)

A defamation is the publication of anything injurious to the good name 
and reputation of another, or which tends to bring him into disrepute. 
(Restatement of Torts Section 559.)

False oral or written words that tend to prejudice another in his business, 
trade, or profession are actionable without proof of special damage if they 
affect him in a manner that may, as necessary consequence, or does, as 
a natural consequence, prevent him from deriving therefrom that pecuniary 
reward probably otherwise he might have obtained. (50 Am. Jur.2d, Libel 
and Siander, Section 102.)

If you state that an employee or agent has been terminated or has retired, 
that is generally held not to be defamatory per se. There are a number of 
cases on this point, and they serve to highlight the sensibilities of people who 
have been terminated involuntarily. The key is to simply state the fact that 
the person has been terminated or has resigned and not go into details.

Example: In Haggblom v. S.S. Silberglatt, Inc., 212 N.Y.S. 2d 287 (1961), 
the plaintiff claimed that he was defamed by the following letter:

Due to reasons of health Mr. Victor Haggblom, who had been designated 
by us as Superintendent, has requested that he be retired from that posi­
tion. Accordingly, we have granted the request.

The plaintiff contended that this was defamatory because it kept him from 
getting another job. The court said that the only question before it was whether 
the writing disparaged the plaintiff in the way of his profession or trade. It said
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that "upon any reasonable reading of the writing before us we are unable 
to conclude that it reflected adversely upon plaintiffs work. There is no proof 
that it did." (Note the distinction between libel perse and libel which is not 
per se. Here the remarks were certainly not libel per se, and plaintiff could 
not introduce any additional evidence to show that they had a defamatory 
effect.)

An interesting factor in the Haggblom case is the substantial dissent that 
agreed with the plaintiff. The dissent pointed out that words could be 
defamatory without being "bad." The dissent said:

It seems to us tlmt in this case injury was properly found in the statement 
as to plaintiff's health atui that the wrong was greatly compounded by the 
averment that he — a superintendent of heavy construction — had himself 
requested that lie be retired from his position for reasons of health. The 
word “ retired,"  in context, seems to us to smack of finality rather than 
to suggest a respite because of temporary disability. . . . I t  seems equally 
clear that a prospective employer having other job applicants available 
would be inclined to pass plaintiff by rather than to undertake an investiga­
tion into the truth of the report as to his request for retirement because 
of poor health.

While the opinion did not so state, it appears that the defendant was simply 
trying to be “ nice,” and in fact, had requested the plaintiff to retire for reasons 
not stated in the case. In our experience, supported by quite a few cases, this 
is dangerous. If you fire someone — or the equivalent —  and then make up 
a story as to why he left to try to avoid hurting anyone's feelings, you will 
more likely compound the problem rather than solve it.

This is true not only in this area but in the area of EEO as well. Thus, 
the counseling point of the Haggblom case appears to be that “ the law” on 
a company’s ability to notify those who have a need to know that someone 
is no longer with the company is fairly good, but if the former employee left 
other than of his own volition, it would wise to take the following precau­
tions.

1. Limit the number of people you tell to those with a need to know.

2.t Make your statements as neutral as possible and avoid any "stigma" 
which could conceivably be attached to them. Keep in mind that
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"s tig m a ”  is not synonym ous with " b a d ”  — it is sim ply anything which 
m ight m ake it h a rd e r fo r the  pe rson  to  get an o th er job .

P ro v e  th e  S ta te m e n t Is  T ru e
T he usual p roblem  here  is em ployee dishonesty w here  you m ay not be able 

to  prove by legal s tan d ard s that an em ployee d id  som eth ing , but the ev idence 
against the em ployee is such that you a re  convinced. T ru th  is a defense. (K eep 
in m ind that w e a re  talk ing  about sta te  law s here , and  the re  are  som e ex cep ­
tions. Som e states say tru th is not a  defense i f  there a re  bad m otives involved.) 
F u rth e r, tru th  is a complete de fense  and  com pletely  avo ids the necessity  for 
talk ing about p riv ileg es. It is on ly  i f  you  have a sta tem en t w hich is e ith er 
not tru e  o r  w hich  you  cannot p ro v e  to  be true  (rem em ber the bu rden  is on 
you) that you  m ust ge t into the p riv ileg e  question .

Privileges — A s w e all rem em b er from  law  sch oo l, the re  are  certa in  " a b ­
so lu te p riv ile g e s ,"  such  as the one S enato r P roxm ire  en joys on  the  Senate 
floor w hen he g ives h is  "g o ld e n  flee ce”  aw ards. H o w ev er, m ost priv ileges 
are  only  qu alified , an d  it is the  qualified  p riv ilege w h ich  is going to p ro tect 
the overw helm ing  m a jo rity  o f  de fam atory  rem arks w h ich  m ight be m ade in 
the em ploym en t con tex t.

T h ere  a re  tw o practical p ro b lem s in rely ing  on p riv ilege as a defense .

1. In m any cases, the situation becom es em otional, and  an em ployee really 
says som etliing that is clearly  not privileged e ither because unnecessary 
th ird  pa rties a re  involved in the  com m unication  o r  because the w ords 
used , co nsid ered  in the cool g low  o f  h in dsig h t, show  som e form  o f  
m alice.

2. In som e cases, the position  o f  the  p la in tiff is such  that, out o f  sy m ­
pathy , the co u rt finds “ m a lic e "  in  a com m unication  w hich defin itely  
was no t in tended to  be m alic ious, and w h ich , fairly  read , could  only 
be co nstru ed  to  be m alicious by  a  court look ing  fo r a basis on w hich 
to  im pose som e liab ility . (E xam ples infra.)

A  qualified or conditionally privileged statement is one made in good faith  
on any subject matter in which the person communicating has an interest 
or in reference to which he has a right or duty, i f  made to a person having 
a corresponding interest or duty. The duty may be moral or social as well 
as legal.
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It ap pears  to be generally  accep ted  that em ploym ent references have a 
qualified privilege. T he person  inqu iring  has a  leg itim ate need to know  about 
the prev ious em ploym ent ex perien ce , and  the  pe rson  provid ing  this in fo rm a­
tion has a leg itim ate reason to  com m unicate  it to  ano ther em ployer.

U nfortunate ly , there are  several p ro b lem s w ith the  qualified  priv ilege.

1. It can  be lost if  the sp eaker has bad m otives.

2 . It can be lost if  the sp eaker knew  (perhaps in hindsight) that the  s ta te ­
m ent w as false.

3. It can be lost if  the speaker m ade the statem ent without reasonable be lief 
as to its tru th .

IV . S p ecific  A p p lica tio n  o f  th e  L aw  to  E m p lo y m e n t R e fe ren ces

T h ere  is no  reason to suspect tha t the  law s o f  d e fam ation /libe l/s land er are  
any d ifferen t in the em ploym en t re fe rence  context than they w ould be in any 
o ther situation. Therefore, the general legal principles stated in any libel/slander 
case w ould ap pear to be ap p licab le to  the em ploym ent reference situation . 
N everth eless , in o rd e r to  keep  this a rtic le  m anageable, w e have lim ited  o u r 
d iscussion  o f  specific  cases to  the em ploym en t reference situation.

U n der the  lib e l/s lan d er law s, it ap pears that a lm ost all reasonab le  em ploy­
m ent reference situations w ould be sub ject to  a qualified  priv ilege. F o llow ­
ing is a sta tem ent from  an  excellen t a rtic le  on  the sub ject en titled , " T h e  L et­
te r o f  R ecom m endation  Is a  P riv ileg ed  C o m m u n ica tio n ,"  by M r. G eorge E. 
Stevens, appearing in V olum e 16 o f  the American Business Law Journal, 1978 
(footno tes om itted).

. . .  Moreover a communication relevant to a prospective employee's con­
duct or character will be conditionally privileged i f  it is written or spoken 
by the one who is in a position to evaluate the person under discussion 
and is directed to one who is legitimately interested in such information. 
Thus, a reasonable statement to either a placement service or an agency 
hired by a company to investigate prospective employees is within the 
privilege. Protection is not limited to letters but also extends to telephone 
aryl face-to-face conversations, answers to questionnaires and evaluations 
on rating scales. Moreover, everyone in the chain o f  publication is entitled
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to the privilege, including an employee who reads a company record over 
the telephone to an inquiring employer, and the privilege is not lost i f  the 
message is dictated to a secretary or stenographer or i f  it comes to the 
incidental attention o f  an employee in the office o f  the recipient. A state­
ment from a former employer or other defendant who corrects an earlier 
communication after discovering facts which alter his opinion o f the plaintiff 
also is privileged i f  made in good faith.

V. Illustrative Cases

We turn now to a selection of illustrative cases which have dealt with the 
question of liability for employment references. These are in no particular 
order, and none are suggested as providing the law of the land. This is a state 
law question, and there are differing views.

In a case where the employment reference is potentially defamatory, 
unless the former employer can prove the truth of the statement, the 
employer will be liable for defamation even i f  the statement was made 
without malice.

Harrison v. Arrow Metal Products Corp., 20 Mich. App. 590, 174 N.W. 
2d 875 (1969).

In this case, the employee was discharged for allegedly stealing a pair of 
gloves, and when he applied for another job, he listed his previous employer 
on the application form. The prospective employer asked the former employer 
about the plaintiffs work record and was told that he had stolen company 
property. The Michigan Court of Appeals decided that, in this case, a previous 
employer must either refrain from making a defamatory statement or be 
prepared to prove it. The court said the following:

One unproven accusation could . . .  become the basis fo r  permanently 
depriving a num o f  his dignity, good name, se lf respect and right to earn 
for the support o f  himself and his family. Whether the employer publishes 
with malice or without it, the effect on the employee is exactly the same.
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Editor's Comment: The Harrison case appears to be clearly a minority 
rule, but it illustrates the difficulties of trying to counsel companies/clients 
with operations in many different states. To be conservative, we almost 
have to take a “ lowest common denominator" approach, and the Har­
rison court’s admonition that we should either refrain from making 
defamatory statements or be prepared to prove them appears to be that 
lowest common denominator. Even at that, we should remember that truth 
is not a defense to invasion of privacy suits. We doubt whether any inva­
sion of privacy could be alleged in a normal employment reference case 
where the prospective employer called for the reference. It could, however, 
be alleged if the initiative were on the part of the previous employer.

• • •

Where a former employee requests that an evaluation previously 
prepared by the former employer be sent to a prospective employer, the 
former employer will not be liable in defamation for opinions expressed 
in the evaluation, since the employee requested the communication and 
the employer did not prepare it in anticipation of external disclosure.

Underwood v. Digital Equipment Corp., Inc., 376 F. Supp. 213 (D. Mass. 
1983).

A former employee sued Digital Equipment Corporation for defamation 
because a personnel officer of the company indicated on the employee’s record 
that his resignation was a 4'minor loss "to the company, and that he should 
not be rehired. The personnel officer had done this by checking two boxes 
on a standardized form which was photocopied and sent outside the organiza­
tion at the request of the plaintiff.

The District Court of Massachusetts held that this did not amount to defama­
tion. An employer is "entitled to its opinion of its employees.” The court 
said that this company's expression of its opinion was made in a routine in­
ternal communication with no likely intended audience. The court denied any 
claim for defamation noting that there was no evidence that the employer "in­
tended to or did photocopy this form and send it to an outside audience ex­
cept at the request of the plaintiff."
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Editor’s Comment: Should wc allow a policy of sending personnel 
documents like this outside the company even at the employee's request? 
It is not exactly clear what kind of documents were involved, or what the 
relevant state of the law may be. As a policy matter, however, we question 
whether it is a good idea to allow personnel documents to routinely be sent 
outside the company even if the subject of the document (the former 
employee in this case) is the one who requests that this be done. If stale 
law requires that you disclose these documents, it might be better to send 
them to the employee and let him decide whether he wants to forward them 
to others.

• • •

Defamatory statements about the plaintiff were not “invited” simply 
because plaintiff hired a private detective to investigate the reasons for 
his dismissal. Plaintiff had no way of knowing that the defamatory 
statements would be made by his former employer to the private detective.

Frank B. Hall & Co., Inc. v. Buck, 678 S.W.2d 612 (Tex, App. 1984), 
cert, denied, A ll U.S. 1009.

Larry Buck was a successful insurance salesman who generated over a half­
million dollars a year in commissions for his firm, Alexander & Alexander. 
He was offered employment with the Frank B. Hall Company (Hall) in the 
spring of 1976 and accepted a position as salesman for Hall. His salary was 
to be $80,000 a year plus seven and a half percent commission.

Within a year, Buck had generated a substantial amount of money for Hall 
and brought several major accounts to the firm.

However, in October 1976, Buck was told that his salary was being re­
duced to $65,000 and other fringe benefits were being taken away from him. 
Hall's president, Mendel Kaliff, told Buck that his performance had been un­
satisfactory. Kaliff also stated that if Buck could generate $400,000 in net 
income for Hall before June I, 1977, Buck's salary would be reinstated 
retroactively.

In March 1977, at a meeting with Kaliff and Hall's vice-president, Lester
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Eckert, Buck was fired. Buck then attempted to find a job with other insurance 
companies but was unsuccessful. He hired a private detective, Lloyd Barber, 
to find out why he was fired from Hall.

Barber approached Kaliff. Eckert, and Virginia Hilley (another Hull 
employee) introducing himself as a prospective employer of Buck, and asked 
about Buck’s employment record. Barber tape recorded these discussions which 
took place on several occasions. Barber reported that:

Kaliff remarked several times that Buck was untrustworthy, and not always 
entirely truthful; he said Buck was disruptive, paranoid, hostile and was 
guilty ofpadding his expense account. Kaliff said he had locked Buck out 
of his office and had not trusted him to return. He charged that Buck had 
promised things he could not deliver.

Eckert told Barber that Buck was horrible in a business sense, irrational, 
ruthless, and disliked by office personnel. He described Buck as a ' 'classical 
sociopath, ” who would verbally abuse and embarrass Hall employees. 
Eckert said Buck had stolen files and records from Alexander & Alexander. 
He called Buck a ‘ 'zero, " "a Jekyll and Hyde person' ’ who was ' ‘lacking 
in compucture [sicj or scruples. ”

Virginia Hilley told Barber that Buck could have been charged with theft 
for materials he brought with him to Hall from Alexander & Alexander.

These statements induced Buck to file a suit for defamation against the Hall 
company and Kaliff, Eqkert, and Hilley individually.

Buck also secured the testimony of a prospective employer who had de­
cided not to hire Buck based on a conversation with Eckert, in which Eckert 
told the employer that Buck did not meet his production goals. When the 
employer pressed for specifics, Eckert said he could not "go into it," and 
stated he would never consider rehiring Buck. The employer testified that 
these statements by Eckert led him to believe that there was something about 
Buck he had to know before he would consider hiring Buck.

Hall argued that the statements made to Barber were invited and, therefore, 
could not be the basis of a defamation suit by Buck. The court rejected this 
argument, pointing out that the evidence showed Buck had no idea why he 
was fired and could not have invited the defamatory statements since he did



14 CORPORATE COUNSEL’S QUARTERLY

not know they would be defamatory.

The court also found that the publication requirement had been met when 
the defamatory statements were made to Barber, although the Hall employees 
were unaware of Barber's true identity. “ The publication is complete although 
the publisher is mistaken as to the identity of the person to whom the publication 
is made.”  (Citing the Restatement of Torts (2nd) Section 577 comment e 
(1977).)

The court also refused to overturn a jury finding that the statements were 
made with malice.

Here there was evidence that the relationship between Eckert and Buck 
was strained at best. Buck testified that Eckert was angered when Buck 
would not testify as Eckert wished in Alexander & Alexander's lawsuit 
against Eckert for breach of the noncompetition agreement Eckert had signed 
while employed by Alexander & Alexander. The men had disagreements 
over the management of Hall's Houston office. Eckert testified that his rela­
tionship with Buck deteriorated instantly when Eckert became office manager 
at Hall. Eckert said that he was constantly irritated by Buck's expense ac­
count reports; he was critical of Buck for berating members of Hall's of­
fice staff. Eckert expressed disapproval of Buck's ‘ 'office politicking ’' aid 
described the office relationship as a "constant hassle" and a "day-in- 
and-day-out battle. ’ ’ Eckert complained of having to ‘ ‘meet all of [Buck ’sj 
little whims. '' There war evidence that Eckert drew an annual salary of 
$39,000 with no profit sharing or commission benefits, while Buck, Eckert's 
subordinate, had a salary of $80,000 plus a sizeable commission incen­
tive, profit sharing and expense benefits.

There was also evidence that Buck had generated $308,000 for Hall in his 
first year with the company, and that the company had saved $75,000 by 
discharging him early.

The court said that although actual malice requires proof of subjective state 
of mind, the proof can be made by circumstantial evidence, and the evidence 
presented to the jury was sufficient for it to find malice.

Although Buck would not have to prove actual malice on his claim to recover, 
since he was not a public figure, establishing actual malice in this case resulted 
in a number of benefits to Buck.
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1, He could collect exemplary damages (the jury awarded him $ 1,300,000 
in exemplary damages and $605,000 in actual damages) since the jury 
found that Hall “ acted with ill will, bad intent, malice or gross disregard 
to the rights of Buck."

2. Hall and Eckert could not claim that the statements by Eckert were 
qualifiedly privileged, since proof of actual malice destroys this privi­
lege.

Hall also raised the defense that Eckert was not acting within the scope 
of his employment when he made the derogatory statements. Therefore, his 
acts could not be attributed to the company.

The court rejected this argument, holding that Eckert was acting within 
the scope of his employment when he defamed Buck.

Lester Eckert was executive vice president and head of Hall's Houston 
office. There is no dispute that Eckert was in fact the manager in charge 
of Hall's Houston office. Eckert took an active role in contract negotia­
tions between Hall and Buck and served as a go-between for Hall's cor­
porate attorneys with respect to Buck's employment contract. He took 
responsibility for working out some details of Buck's employment, including 
Buck's pension and life insurance benefits. He was familiar with the pro­
ducers’ salaries and conunissions and was responsible for reviewing 
employees' production statistics and expense account reports. There was 
evidence that Eckert played an active role in making employment decisions 
and he was a member of Hall's executive committee. . . .

Hall points to no evidence which shows that Eckert made the statements 
while he was not acting on Hall's behalf, or in his capacity as Hall's 
representative. Ihere is no evidence which indicates that Eckert was not 
authorized to fiimish information pertaining to a former employee, or that 
Eckert's authority as a manager was limited with respect to personnel deci­
sions and activities. The evidence is uncontradicted that Eckert was fur­
thering Hall‘s business when he uttered the slanderous words. There be­
ing no evidence to raise a fact issue as to Eckert's course and scope of 
employment, the court did not err in refusing to submit the tendered issue.
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Editor’s Comment: The Hall case highlights several points. First, dis­
charged employees are making increasing use of private detectives (or simply 
friends) to masquerade as prospective employers and tape record conver­
sations with the former employer. Second, the case demonstrates the possible 
negative implications of the “ no comment" response (in this case, “ 1 can't 
go into it."). If you advise using the “ no comment" response, you must 
also counsel your company/client to explain that company policy requires 
this response.

• • •

Former employer’s allegedly slanderous statement in an employment 
reference, made with malice, is actionable despite prior release of the 
claim by the former employee, because slander is a “quasi-intentional” 
tort and prior release o f a claim for defamation is against public policy.

Kellums v. Freight Sales Centers, Inc., 467 So.2d 816 (Fla. App. 1985).

Edward Kellums was fired from his job at Freight Sales Center, Inc. Roger 
Roberts was the owner of Freight Sales. Kellums applied for a job with Na­
tional Furniture Company and filled out an application form which author­
ized National to make inquiries about Kellums from his former employer. 
The release stated, "I ... release all parties from all liability for any damage 
that may result from furnishing [reference information] to you.”

National contacted Roberts. Roberts made some potentially slanderous 
statements. Kellums sued Freight Sales for sb.nder. The trial court dismissed 
Kellums’s suit based on the release contained in the National employment 
application which Kellums signed.

The appellate court reversed the grant of summary judgment in favor of 
Freight Sales. It noted diat although former employers were qualifiedly 
privileged to give reference information, they must act reasonably and prudendy 
in doing so. The court stated that a deliberate lie could not be qualifiedly 
privileged.

Since there was a genuine issue as to whether the statements made by Roberts
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were true and reasonably made, the court may not grant summary judgment 
unless the release precluded the slander suit.

On the release issue, the court said that if Roberts committed an intentional 
tort by his statements, public policy would forbid releasing him from liabili­
ty; and, slander may be considered a “ quasi-intentional" tort. Since Kellums 
alleged that Roberts made the statements "knowingly and maliciously,” sum­
mary judgment should not be granted because proof of malice at a 
trial on the merits would preclude the effect of the release.

Editor’s Comment: This case could be used for illustration if manage­
ment asks, “ Can't we get our people to sign something to protect against 
this liability?" The answer clearly is no. The basic allegations in a defama­
tion suit, if proved, would preclude any release.

• • •

Slanderous statements made in an employment reference by an employee 
who is not authorized to give employment references cannot be attributed 
to the company in a suit against the company for defamation. The 
employee was not acting within his scope of employment or authority.

Seifert v. El Paso Natural Gas Company, 567 S.W.2d 77 (Tex. App. 1978).

William Seifert was fired from his job with El Paso Natural Gas Company. 
Seifert liad worked in El Paso’s engineering department with another employee. 
Walter McGee.

McGee staled in a number of telephone conversations that Seifert was “ un­
trustworthy, unethical and of very poor character and that he became so 
unreliable that El Paso Natural Gas Company fired him."

Seifert sued El Paso for slander based upon these statements by McGee. 
The trial court granted El Paso summary judgment because it determined that 
McGpe was not acting within the scope of his employment when he made 
the statements.
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The appellate court agreed that the applicable rule was as follows:

" ,. . An action is sustainable against a coqnnation for defamation by 
its agent, if such defamation is referable to the duty owing by the agent 
to the corporation, and was made while in the discharge of that duty. Neither 
express authorization nor subsequent ratification is necessary to establish 
liability "

[Citing Texam Oil Corp. v. Poynor, 436 S.W.2d 129 (Tex. 1968).]

The court found no evidence that McGee was acting upon a duty owing 
to El Paso. In fact, the evidence showed that McGee was not authorized to 
make the statements:

The substance of the affida\its established the movant's position that McGee, 
when he made the statements, was not acting within the course and scope 
of his employment, that his duties with the Engineering Department never 
included that of furnishing information or recommendation to outsiders 
about former employees, and was wholly unrelated to his employment in 
the Engineering Department of the Gas Company.

Since McGee’s statements were not made pursuant to a duty McGee owed 
to El Paso, the company could not be held liable for them.

Editor’s Comment: This case points out the desirability o f a wcll-pubiicized 
company policy providing that all employment reference requests be directed 
to a certain departm ent (usually, the personnel office). Aside from  the ob ­
vious advantage o f  increasing our ability to control what is said, we gain 
the option o f arguing that the defam atory reference was made by someone 
outside the personnel departm ent, and, therefore, this reference was 
unauthorized.

• • •

Unsolicited employment reference by the manager o f  a company could 
not be attributed to the company in a suit fo r  defamation by a form er
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employee. The company had no existing policy o f  giving unsolicited 
employment references or assisting form er employees in seeking new 
positions.

Wagner v. Caprock Beef Packers Company, 540 S.W.2d 303 (Tex. 1976).

Lewis Wagner voluntarily left his job with Caprock Beef Packers Com­
pany where he had been supervised by Elmer Rabin, general manager at the 
plant. Wagner then made applications to several other packing plants.

Rabin found out about these applications and, on his own initiative, called 
the other packers and told them that Wagner was an alcoholic. Wagner sued 
Rabin and Caprock for slander.

The claim against Rabin resulted in a judgment in favor of Wagner. 
However, the court dismissed the claim against Caprock, holding there was 
no evidence that Rabin had acted within the scope of his employment 
when he made the statements upon his own initiative.

There is no evidence that Caprock charged Rabin with the duty of volun­
tarily assisting other meat packing plant employers in hiring of employees 
generally, or in the hiring of any former employees of Caprock; nor is 
there any evidence of any custom or practice of such unsolicited assistance 
on the part of one meat packing plant to another such plant, or of any 
benefit to Caprock in thus prejiuiicing the opporrmity of Wagner for employ­
ment elsewhere. . . .

[TJhere is no factual basis for the inference that Rabin‘s unsolicited calls 
were referable to or in discharge of any duty he owed Caprock, or that 
Caprock had conferred on Rabin such comprehensive and general power 
as to make Rabin its alter ego whose acts were the acts of the corporation.

Editor's Comment: The Wagner case shows us lhai references requested by the pro­
spective employer and those simply volunteered are two very different situations. The 
latter references apparently are not privileged, even qualifiedly. The court held that the 
communications were made by the individual outside of his scope of authority and, 
therefore, were not attributable to the company. Can we rely on this holding? Based 
upon the facts, the decision obviously is correct; however, a slight deviation from this 
scenario (for example, past situations where references were volunteered) could lip the 
scales. Sec Gengler v. Phelps (below) for a discussion of a case in which the employer 
volunteered information and prevailed, basically because the employee gave permis­
sion for the prospective employer to seek references.
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A former employer who receives an inquiry from a prospective employer 
has absolute immunity from damages in a slander suit when the former 
employee invites the alleged defamation and it concerns the employee’s 
job capabilities. A former employer who volunteers allegedly defamatory 
information to a prospective employer is conditionally privileged for 
statements made about a former employee if  made to one having an in­
terest in the subject matter of the statements. The defamatory communica­
tion, however, must be made for the purpose of enabling that person to 
protect his own interests, and it must be reasonably calculated to do so.

Gengler v. Phelps, et at., 589 P .2 d  1056 (N .M . A p p . 1979).

A fter G e n tle r ,  o nursc-ancsthetist, w as fired by A lbuquerque A nesthesia  
S erv ices, L td . , she sough t em ploym ent a t V eterans A dm in istration  H ospital. 
O n her w ritten  ap p lication , she gave pe rm iss ion  for the H ospital to  request 
a refe rence from  her p r io r  em ployer. D r. C lark  and D r. Sm ith o f  the V A  
H ospital sp oke w ith D r. Phelps ind ividually  and  on  tw o separate  occasions. 
Phelps told both C lark  and Smith that G engler lacked professional com petence. 
Dr. S m ith  m ade the inquiry  o f  D r. P helps, but D r. Phelps vo lunteered his 
opinion o f  G e n g le r’s com petency  to D r. C lark . Based on  these less than  
desirab le  re fe rences, G eng le r w as den ied  em ploym ent.

G engler brought an action for dander against the com pany and Phelps, c la im ­
ing that the  sta tem ents m ade by Phelps to  Sm ith and C lark  w ere s landerous. 
T he tria l court d irected  a verd ic t in fav o r o f  the defendants. T he appellate  
court a ffirm ed . F irst, it ru led that P h e lp s 's  oral publications to Sm ith  w ere  
absolutely privileged. In her application for em ploym ent w ith the V A , G engler 
consen ted  that inquiry  b e  m ade o f  her qualifica tions. D r. Sm ith called D r. 
Phelps to  so lic it that info rm ation . T he ap p licab le rule in th is instance is that 
one w ho invites the publication o f  defam atory w ords cannot be heard to  c o m ­
plain o f  the  resu lting  dam age to  that p e rso n ’s reputation. T he priv ilege c o n ­
ferred by the consen t o f  the person  ab ou t w hom  the defam atory  m atter is 
published is absolute. It is not even affected by the ill will o r  personal hostility 
o f  the pu b lish er o r  by any im proper pu rpose  for which the  publication m ay 
be m ade.

The co u rt w ent on to  sta te  that a fo rm er em ployer has absolu te im m unity  
from  dam ages in a s lander suit w hen the alleged defam ation stents from  an 
inquiry  ad d ressed  to the form er em ploy er and concerns an em ploy ee’s  jo b  
capabilities. In the business and professional w orld , public policy necessitates
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the d isc lo su re  o f  an em p lo y ee 's  p rio r se rv ices w hen inquiry  is m ade w ith 
the consen t o f  the em ployee.

A s to  P h e lp s’s o ra l pu blica tions to  C la rk , the court ruled that they w ere 
cond itionally  privileged. T h e  general ru le is that a form er em ploy er is co n d i­
tionally  priv ileged  for sta tem ents m ade about a form er em ployee if  m ade to 
one having an in terest in the subject m atter o f  the statem ents. T he defam atory  
com m unication, how ever, must be m ade for the purpose o f enabling that person 
to pro tect h is ow n in terests , and it m ust be reasonably calculated  to  do  so . 
A ccord ing ly , only  inform ation  that is likely  to  affect the honesty  and  e ffi­
ciency o f  the em ployee’s w ork com es within the privilege. O ne occasion giving 
rise to a conditional priv ilege consists o f  a good-faith  pub lica tion  in the 
d ischarge o f  a public  o r p riva te  du ty . In th is case, D r. Phelps w as m orally  
and actively  m otivated, in good faith, to d isclose his know ledge o f  G e n g le r 's  
w ork  as a nurse-anesthetist fo r the benefit and  pro tection o f  the V A . T h us, 
the court co nclud ed , D r. Phelps acqu ired  a conditional p riv ileg e. A  co n d i­
tional p riv ilege m ay be lost, ho w ev er, i f  it is abused . That w ill o c cu r i f  the 
publication is m ade with m alice. In this case, there was no evidence o f  m alice. 
T h erefo re , the conditional privilege rem ained intact and shielded Phelps from  
liab ility .

• • •

Slanderous statements about an employee made by a former employer 
to a present employer, which result in the employee's discharge, may 
result in liability of the former employer for both defamation and in­
terference with contractual relation.

Birl v. Philadelphia Electric Company, 167 A .2d  472 (P a , 1960).

Joseph  Birl w as an em ployee o f  the E u reka W illiam s C om pany (E ureka). 
He had form erly  been em ployed  by Philadelphia E lectric  C om pany 
(P h iladelph ia).

A sales m anager for P h iladelphia, H unter L o tt, told B irl's  su p erv iso r that 
Ph iladelphia w ould never d o  business w ith  Birl since he had left that co m ­
pany w ithout giv ing notice. Birl w as d ischarged  from  Eureka. H e sued  Lott 
and Philadelphia for in te iferencc w ith contractual relations and s lander. T he
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trial court dismissed Birl's complaint.

Interference with Contractual Relations 
The Pennsylvania Supreme Court stated that if Birl could prove that Lott 

purposefully interfered with Birl’s employment, without justification, he could 
recover for interference with contractual relations.

In oilier t ivrds, the actor must act (1) for the purpose of causing this specific 
type of harm to the plaintiff, (2) such act must be unprivileged, and (3) 
the harm must actually result.

The court concluded that Birl’s complaint stated a cause of action against 
both Lott and Philadelphia, because it averred an “ intentional or purposeful, 
and unprivileged, interference with Birl’s contractual or business relation­
ship, aimed at a severance of Birl from Eureka’s employment— ’’ Birl 
charged that Lott was acting within the scope of his employment, and on the 
behalf of Philadelphia, when the statements were made.

Slander
The trial court found that Lott’s statements were not defamatory and, 

therefore, not actionable. The supreme court reversed this finding.

From [the statement by Lott that Philadelphia would not deal with Birl 
because he had quit his job without notice] the recipients of such com­
munication could reasonably conclude that Birl lacked honor and integri­
ty’ and was not a person to be relied upon insofar as his business dealings 
were concerned. That such an attack on Birl's integrity and honor might 
deter third persons from ' 'associating or dealing' ’ with him is too obvious 
for words and the recipients of such a communication could reasonably 
have been deterred from any fiiture association or dealing with Birl. The 
second count sufficiently sets forth a cause of action in slander against 
both appellees.

Editor's Comment: The Philadelphia Electric case highlights the increased 
liability for responding to a reference request after the requestor has ap 
parcntly made an offer (even a conditional one) to the employee. Not only 
do we have potential defamation problems, but we may also face an “ in­
terference with contract" claim.
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Where an employer discharged employees on a false basis and those 
employees reported this basis to prospective employers for fear their former 
employer would report it anyway, the court will recognize “self- 
publication” of the defamatory termination grounds as if the statements 
had been made by the employer itself, and an action for defamation may 
be sustained.

Lewis v. Equitable Life Assurance Society of the United States, 389 N.W.2d 
876 (Minn. 1986).

Carole Lewis, Mary Smith, Michelle Rafferty, and Suzanne Loizeaux were 
sent to Pittsburgh by their employer, Equitable Life Assurance Society of 
the United States, located in St. Paul, Minnesota. The women were "loaned’ ’ 
to the company’s Pittsburgh office to assist that branch in handling its office 
work backlog.

Each woman received $1,400 as a "travel advance” and was instructed 
to keep receipts of airline and hotel bills. No further instructions were given 
to them concerning their travel expenditures, and the instructions that they 
did receive were given by managers who were unfamiliar with the company’s 
travel expenditures policy. Each woman used her entire travel advance during 
the two week trip.

When the women returned to St. Paul in October of 1980, each received 
a letter of commendation for her job performance in Pittsburgh. The women 
were also told, for the first time, that they would have to submit their daily 
expenditures from the trip. Each attempted to reconstruct her expenses as 
accurately as possible. After management had evaluated the expense records, 
the women were told that $200 from each of them would have to be returned 
to the company.

In November the company distributed a written policy for completing ex­
pense reports, which did not conform to the oral instructions the women had 
received prior to their trip. The women were requested to revise their ex­
pense reports to meet this new policy. They refused to make the changes 
because their initial reports had been honestly completed and, in their estima­
tions, the expenses had been reasonably incurred.

In January the company distributed another expenditure policy and again 
requested the women to change their reports. They refused. The office manager
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then asked each 10 pay the company back specific monies. Only one of the 
four women did so. Later the same day, all four were fired for ' ‘gross in­
subordination."

When the women upplicd for new jobs, their prospective employers wanted 
to know why they were terminated. The women believed that they must be 
honest in their answers and initially reported that they had been dismissed 
for "gross insubordination.”  Later, they tried to avoid these questions and 
one of the women misrepresented the circumstances of her termination.

The four women sued Equitable Life on various charges, including defama­
tion. They claimed that because they were compelled to report Equitable's 
reason for their terminations, and because this reason was not true consider­
ing the underlying circumstances, that they were defamed in their reputa­
tions as honest employees and suffered long periods of unemployment and 
mental distress as a result of the company’s wrongful act.

The court agreed with these claims. It ruled that it would recognize "com­
pelled self-publication." When the company discharged the women on the 
false charge, and should have known that they would be compelled to republish 
this charge to prospective employers, the company, in effect, defamed the 
women the same as if it had published the false reason for termination itself. 
The court further found that the company acted with actual malice (ill will, 
or carelessly and wantonly to injure the plaintiffs); therefore, the qualified 
privilege extended to employment references would not apply to the case.

The women were awarded compensatory damages for the injuries they in­
curred as a result of the defamatory statement. However, the court found that 
punitive damages should not have been awarded because the public interest 
is not best served when employers, in fear of large damage awards for torts 
committed by employees, refuse to disclose reasons for terminations.

Editor’s Comment: The "self-publication”  concept is a difficult one to counsel 
around. Even a policy o f  "n o  com m ent" is not enough. You must, in addi­
tion, make sure that the policy is communicated to all employees so they can­
not argue that they had to tell the prospective employer because they believed 
their former employer would reveal the information anyway. Even with these 
precautions, we can all envision situations where forme employees may be 
able to get their cases to juries. Note that the Equitable Life case is not alone 
in its holding. See McKinney v. County o f Santa Clara and Crist v. Upjohn, 
infra.
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Consent or "invitation " o f  defamatory statements, where the p la in tiff 
has reason to believe the statements will be defamatory, is not actionable 
in a subsequent claim fo r  defamation.

Christensen v. Marvin, 539 P.2d 1082 (Ore. 1975).

Shelia Christensen had been a teacher for four years, and her tenure was 
to be considered by the school board. She was informed that her contract 
would not be renewed and that she had received an unfavorable evaluation 
from the school superintendent. Christensen met with the superintendent and 
testified that she disagreed with his reasons for giving her a poor evaluation.

Christensen requested that the school board disclose die reasons for its deci­
sion not to rehire her. The board announced its reasons at a regular board 
meeting, stating that Christensen was consistently late and did not get along 
with parents or the other teachers. These statements were a matter of public 
record.

Christensen sued the school board and school district, claiming that the 
board’s statements concerning her termination were defamatory.

The court dismissed her case. It ruled that because she had reason to believe 
the statements would be defamatory (she had previously discussed her evalua­
tion with the superintendent), she consented to the publication of the defamatory 
statements and they became absolutely privileged. The court specifically noted 
that the board was required by law to give Christensen its reasons for not 
rehiring her. The court also pointed out that it was assuming the school board’s 
statements were defamatory only for the purpose of evaluating Christensen’s 
claim under the theory of consent.

Editor’s Comment: Contrast this case with the “ release" case (Kellums, 
supra). Releases rarely will be a defense to defamation, but consent (in­
formed and after tire fact) will. Submission of a discharge to arbitration 
will be consent tc discuss the reasons for the discharge during the arbitration.

VI. Appendix

Sample Policy Statement —  Employment References
The following sample company policy statement is designed to take into ac•
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count the law on libel, slander, and defamation regarding employment 
references. The intention o f the policy statement is to minimize legal exposure 
from adverse employment references. In order fo r  the policy to be effective, 
it must be widely disseminated within the company and. o f  course, it must 
be actually followed.

Employment References
It is the  po licy  o f  the  com pany to keep  confidential a ll m atters rela ting  to 

the em ploym en t o r term ination  o f  em ploym ent o f  any em ployee o r  form er 
em ployee. T h is  policy is  for th e  benefit o f  the com pan y , to avoid  possib le 
cla im s fo r defam ation , and  a lso  for the benefit o f  ou r em ploy ees, to  preclude 
possib le em barrassm ents o r possib le difficu lties in ob ta in ing  fu tu re  em ploy­
m ent should term ination o f  em ploym ent at our com pany be under circum stances 
w hich m ight possib ly  be ad verse  o r de trim en tal.

1. A ll m atters re la ting  to the em ploym ent o r  em ploym ent h istory  o f  any 
em ployee o r fo rm er em ployee shall be confidential inform ation , and 
no  em ployee o f  the com pany is au thorized  to d isc lose  any such in for­
m ation to  any o th er person  except as m ay be req u ired  o r expressly  pe r­
m itted  under applicab le law s, such as inquiries fro m  governm ent agen­
cies o r  by legal p rocess.

2 . N o em ployee o f  the com pany is au thorized  to p rov ide any em ploym ent 
refe rences o f  any  type to  any o th e r party .

A ny requests fo r such em ploym ent references shall be d irected  to  (the 
personnel function) and shall be an sw ered  by th e  personnel function 
on ly  by  d isclosing

(a) th e  date o f  o rig inal h ire , and
(b) the  date o f  m ost recen t severance o f  em ploym ent.

N o o th e r inform ation  shall be prov ided , inc lud in g , but no t lim ited to , 
the reason for term ination  o f  em ploym ent.

3 . In  answ ering  any  requests for in form ation  about em ployees o r fo rm er 
em ploy ees, the  req uesto r shall be inform ed that th e  reason fo r failure 
to  p rov ide any such inform ation  is because o f  th is com pany policy.

4 . T h is com pany po licy  sta tem ent shall be d isclosed  and explained  to  all
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em ployees a t the tim e  o f  th e ir o rig ina l em ploym en t, and cop ies shall 
be p ro v id ed  to  them  at the ir request.

5. E xceptions to  this com pany policy statem ent shall be allow ed on ly  upon 
the w ritten  approval o f  the co m pan y’s legal counsel and  the co m p an y ’s 
personnel d irec to r.

Note: It is in tended  that very  few excep tions to the p o licy  will be m ade, 
and  that such  excep tions as are m ade will essentia lly  be lim ited  to  the s itua­
tions w h ere  the term in a tio n  o f  em ploym en t is less than am icab le  and  w here 
the pa rties d es ire  to  reach a m utually  ag reed -u pon  sta tem en t w hich w ill be 
given to anyone w ho asks fo r it. Such statem ent will be signed by the em ployee 
and the com pany  and sh ou ld  be p rovided  to  the  personnel office so  it can  
respond w ith the ap p ro p ria te  sta tem ent at the  ap p rop ria te  tim e.

I f  ap prov ed  by the ap p rop ria te  p ro ced u res, an im m ediate su p erv iso r o f  an 
em ployee m ay p ro v id e  th a t em ployee w ith a  w ritten  “ refe ren ce  le t te r "  o r 
" le tte r  o f  rec o m m en d a tio n "  p rovided  that the  term s o f  an y  such refe rence 
o r recom m endation  le tte r w ill be approved  by  the co m p an y ’s legal counse l.

Editor’s Note: The foregoing article was exerptcd from a chapter discuss­
ing libel and slander in the em ploym ent context contained in our 
EM PLO Y E R ’S G U ID E TO  EQ UAL EM PLO Y M EN T OPPO RTU N ITY  
LAW (tw o volum es S I43 .00). That chapter contains discussion o f  approx­
imately tw o dozen additional cases, some o f which deal w ith employment 
references, and others o f  which deal with libel and slander in com m unica­
tions to o thers such as fellow em ployees, suppliers or custom ers.



Potential E m p l o y e r  Liability F o r  T h e  

Disclosure of E m p l o y e e  I n f o r m a t i o n

By Wayne R. Wells, Robert Walter 
and Robert J. Calhoun

The maintenance and dissemination ot Infomation related to current and former 
employees have rapidly emerged as areas that are ripe for potential litigation by 
employees who believe their employment records were Improperly used. The ra­
pid increase In the number of such lawsuits m ates it essential that employers care­
fully review their current pofides and procedures regarding the maintenance and 
use-of such records to ensure that they are minimizing the risk of a successful 
lawsuit.'

While conducting such a review, it is also important to remember that many 
potential lawsuits by former employees result from the conduct ol other employ­
ees acting without guidance from management or even in direct contravention 
ol established policies. As employers will generally be liable for the actions ol their 
employees In employment /nlormation dissemination situations, it is also essen­
tial to ensure that all employees are properly trained and monitored to minimize 
pot entiaUiability.' - 11

P O T E N T I A L  T Y P E S  O F  L A W S U I T S

Generally, three legal theories have been used by employees to bring lawsuits 
against their employers lor the Improper'use of their employment records: defa­
mation, Invasion of privacy, and negligence. If should be noted that these the­
ories are not mutualfy exclusive, and the facts of any individual 'situation could 
potentially create a lawsuit based upon one, tvvo, or all three theories.

Defamation
/

The most common type of lawsuit being filed by former or current employees 
for the Improper use of employment data is defamation. Defamation suits filed 
by former employees against their former employers now constitute almost one 
third of all defamation actions (18).

Tho essential elements of defamation are: (1) that the communication must be
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fatee, (2) must be communlcaled lo someone other than the Individual, ahd (3) 
must cause harm to the individuaJ’s reputation (21].

Examples of the types ol communications that have been considered defam­
atory, if false, are:

I. Describing an employee as "untrustworthy, untruthful, disruptive, paranoid, 
h c e t i l o . | t 1 ) ;

• 2. Stating that an employee had beeh terminated for "gross Insubordination" 
. 115);

3. Stating that an employee was dismissed "for cause” |10);
4. Stating that an employee "suddenly resigned" (10);
5. Describing employees a3 "militant" |2); and
0. Describing employees as having "emotional problems" |2J.

It should be noted that some of the above statements were In writing and some 
were oral. Either type of communication can constitute defamation, with written 
communications being sub-catagorlzed as libel and oral .communications as 
slander.

The simple fact that a defamatory statement Is mado does not necessarily oub- 
Ject the employer to liability unless the statement Is false and not protected by 
a recognLed legal privilege. Every state recognizes truth as a complete defense 
to a defamation action, regardless of how disparaging the Information is (19, p. 
739). In addition, virtually all states recognize the need lor employers to describe 
and transmit to others the reasons for discharging employees (14). As such, they 
have granted employers a limited privilege that will protect such communications 
if the statements are made In good faith; for a legitimate purpose, and not In­
appropriately communicated. Practically, the existence ol the privilege means that 
II the employer can establish that tho communication was lor a proper purpose, 
such as answering the request from a potential employer about an employee's 
reason (or termination, and Is done In good faith, which requires that the employer 
was not acting out of spite or ill win, and was not Improperly disseminated, def­
amation cdn not be established |22|.

Some examples of I also statements that havo subccted an employer to a def­
amation action because they exceeded tho protections of the condWonaJ privilege 
are:

1. Statements made to prospective employers that a former employee was
, "a good Idd that went bad" that were motivated by a desire to keep the

employee from ever working In the industry again |8J:
2. A letter from a company's personnel manager that stated the employee 

failed "to  Increase business," which was false .and motivated by personal 
dislike (12); ’ •

3. A memo.posted on a buBetin board visible lo all other employees, as \rell 
as outsiders, that stated a former employee had altered Insurance forms 
was held not to be privileged becauso It was loo widely dsseminatad 11): and

4. Careless and false sutementa from a former employer to a prospective 
employer that the employee had stolen a company car. customer lists, a 
sates manual, and price lists [4J.

Assuming that a false statement has been made that damages tho reputation 
df the employee and that the statement Is hot protected by the conditional priv-
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llcge, il la Mill not legally actionable unless it has been communicated to som e­
one other than the employee. Traditionally, the element of communication (legally 
called publication) was only satisfied when the employer communicated the de­
famatory Information to a third party other than the employee or other employees 
In the business. However, in recent years, many states have expanded tire def­
inition of publication to Indude intra-company communications and communica­
tions made by the employee-ptaintiff.

Intra-company communications are recognised by most states as publication 
sufficient to bring a defamation suit. However, these states also apply the con­
ditional privilege to such communications, meaning that the defamation action can 
only be successful if the false statement was Improperly motivated, reckless, or 
too broadly disseminated [16).

Two cases addressing this issue of Intra-company communications were Luf- 
trell v. United Telephone System, Inc. [16] and Babb v. Minder |3). In Luttrell, sev­
eral management employees communicated between themselves that the 
plaintiff-employee was Illegally recording telephone conversations, which was not 
true. The Court ruled that this was sufficient publication to satisfy that element 
of a defamation action, a s " . , .damage to one's reputation within a corporate com­
munity may be |<Jst as devastating as that effected by defamation spread lo the 
outside" (16). The case was then sent back to the trial court lo determine if the 
conditional privilege was exceeded or not. In Babb, the employee was discharged 
because ol a communication between a corporate manager and a supervisor, io 
which the employee was accussed of "mooning" another employee.at a com­
pany function. The Court held that this was sufficient communication to’consti- 
tute publication, was damaging to the employee's reputation, and was not protected 
by the conditional privilege as It was a reckless statement because the manager 
relied upon an unconfirmed rumor and failed to Investigate the truth or falsity ol 
the charge.

The second area of expansion of the definition ol publication in employment 
defamation litigation Is a concept called "compelled 6elf-publicalion.” The tra­
ditional, and still majority, view is that if the defamatory communication is com­
municated by the plaintiff, there is no defamation action. However, some courts 

. have held that when the employee is put In the position of having to disclose the 
defamatory Information, this is similar to the employer having communicated the 
Information and Iherefore Is actionable as it satisfies the publication requirement 
of a defamation action.

An exc^lent example of the application of this concept is the case  of Lewis v. 
Equlwblc hfe Assurance Society ot the United States [15). In Lewis, some em­
ployees were fired for "gross Insubordination," which. In fact, was not true. The 
emdioyees were told of this reason In person, and the Information was not given 
tgonyone Ctse by the employer. On subsequent Job applications, the employees 

.feted  Ihel/reason for termination from the previous employer ap "discharged for 
/  gross Insubordination." Obviously, they were unable to secure new employment 

after dJdclosJng this Information. )
Inddtermlnlng that the puMcadon element of defamation was satisfied by tho 

v    sc If-publication, the Court said that since the employer could reason­
ably forsce that tho employees would have to disclose this Information In tho fu-
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lure, or lie about the actual reasons for termlnalion, It Is effectively tho same as 
if the employer had cdnveyed that Information to potential em ployes. It Is worth 
noting that the plaintiffs In Lewis were ultimately awarded $75,000 each.

As stated, this position Is not (otlowcd In most jurisdictions In the United States. 
Currently only Minnesota, Kansas, California, Georgia, Michigan, and Missouri 
accept the concept of "compelled self-publication.’"  However, the list of states 
adopting this view Is growing despite the arguments that the concept will create 
many more employee defamation lawsuits, will allow employees lo create their 
own publication by providing the defamatory Information to potential employers, 
may affect an employer's willingness to accurately provide employees with the 
reason for their terminations, and may eliminate the ability ol potential employers 
to obtain Information, good or bad, from prior employers.

The Implications of potential defamation Euits by former or current employees 
are significant and require employers to consider Implementing policies and pro­
cedures to protect themselves from the possibility of 6uch actions. Possibilities 
Include: •

1. A method to ensure that only true statements are made about employees 
in any contexi, Including termination Interviews, Intra-company commun­
ications, and external communications. Such a method should Include per­
iodic reviews of the files being maintained to ensure that all the Information 
is accurate.

2. Fallowing a "no comment" policy on the reasons for employee discharge 
or termination that would not allow any dissemination ol the actual reason 
for discharge to the employee, other employees, or external contracts.

Invasion of Privacy • ,

The second type of lawsuit being utilized by employees and former employees 
for the Improper use of employee Information Is Invasion of privacy. Generally for 
there to be a successful lawsuit for Invasion of privacy, the employee must es­
tablish that the employer disclosed facts about the Individual that wero highly per­
sonal or Intimate In nature and there was no legitimate business purpose lor the 
disclosure, such as employee supervision or promotion evaluations |5j. It Is Im­
portant lo remember that If there was such a disclosure, truth Is not a defense, 
and there generally Is no conditional privilege available to protect the employer. 
It should additionally be noted that Irilra-buslness communication Is sufficient dis­
closure to constitute tho "invasion," but there Is no similar concept of "compelled 
self-publication" In an Invasion of privacy lawsuit.

Examples of tho types of disclosures that have been held to be Invasions ol 
privacy are:

1. The answers to an Intra-corporate questionnaire reviewed by many man­
agerial employees that asked highly Intrusive questions about personal hab­
its and lifestyles were considered Invasions of privacy with no valid business 
purpose |9).

2. The circulation of a memo to numerous management employees that de-
i scribed an employee as "distraught and crying" and that a  doctor had con­

sidered him "paranoid" was considered potentially an Invasion of privacy 
unless the errpfoyercould establish a valid business purposo tor the dis­
closure [5|.



AJI Invasion ol privacy cases recognize that employers have a certain degree 
of freedom to obtain and utilize information relating to their employees. However, 
as the above situations Indicate, there are limitations on employer conduct.

It Is essential that employers consider the possibility ol potential invasion of pri­
vacy suits when deciding what Information to obtain and how to manage and dis­
seminate that Information.

An area that seem s to hold a high potential for Invasion ol privacy lawsuits is 
In the collection, maintenance, and use of various employee test results including 
drug and polygraph tests. As many employers are beginning to extensively use 
such techniques to select and monitor employees, there will probably be a cor­
responding Increase In the number of lawsuits claiming that the improper dissem­
ination o1 test results Is an invasion ol privacy.

It should be noted that twenty-four states prohibit or limit the use ol pclygraph 
examinations In the employment context [6J. Employers must ensure that they are 
In compliance with state law before utilizing polygraph examinations. Failure to 
do so could subject those employers to criminal and civil actions. Similar limita­
tions have not been Imposed on private employer drug testing, Currently, there 
are virtually no governmental restrictions on a private employer's use of drug test­
ing [17J. Therefore, privale employers are generally free lo' implement drug test­
ing programs, subject only to potential lawsuits alleging invasion ol privacy.

The sparse case law addressing a privato employer’s use ol drug testing seem s 
to Indicate that if drug testing is done in good faith tor a valid business purpose 
and in a manner designed lo minimize the Indignity to the employee, the employer 
fa not likely lo be liable for Invasion ol privacy |6|. However, as this is a rapidly 
developing area, employers using drug testing should ensure that they stay in­
formed on legal changes that may occur.

Employers who are using such techniques to select and monitor employees 
should also exercise extreme care In the use and dissemination ol test results 
to ensure that anyone within the organization having access to such results has 
a clear and supportable business need tor the data. Also, since the error lactor 
on such tests, particularly drug tests, fa relatively high, it would be advisable to 
not provide test results to anyone outside the organization. Some studies Indicate 
that the most commonly used employee drug tests have a false positive result 
28% to 35% ol the time (13|.

Negligence

O y  ol the most common types ol all lawsuits is lor negligence. Generally, neg­
ligence means that the defendant did not use reasonable care ui ider the circum­
stances, and the failure to use reasonable care injured the plaintiff.

In the employment Information context, employers can become liable for neg­
ligence If reasonable care was not used In the collection, maintenance, and dis­
semination of employment data.

Two cases that demonstrate the types ol factual situations that can give rise 
to a negligence action are Bulkin v. Western Km It East, Inc. (18J and Quinones 
v. Untied States |20].

Mi/on u*n<J Econwc fle*icw Fill
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In Bulkin, an employee was terminated because ol a reduction in the workforce, 
not for any reason related to his Individual performance. Somehow, incorrect ma­
terial was placed in his employment record that Indicated he was terminated be­
cause his sales production had been poor. Thi3 Information was provided to others 
who.lnquired a3 to the reasons for termination. Ultimately, the court concluded 
that the employer was negligent in the preparation, maintenance, and dissemi­
nation of this information.
The facts were similar in Quinones. Quinones was an employee of the Federal 

Government who had received excellent evaluations, had been promoted nu­
merous times, and had received many commendations. He resigned from the gov­
ernment rather than accept a transfer to another location. Information provided 
to potential employers indicated that his performance had been substandard, he 
was incompetent, and he had been the subject of disciplinary action. Obviously, 
he was unable to find other employment. The negative Information was appar­
ently obtained from another employee’s records. The Coun ultimately determined 
that this is the type of conduct that will give rise to an action for negligence.
It is obvious from these and similar cases that there la potential for liability when 

Incorrect and damaging information Is provided to others about current or former 
employees. Although negligence requires a showing of Die failure to use reason­
able care, the fact that Incorrect Information was provided will normally bo suf­
ficient to substantiate the action unless the employer can demonstrate the utilization 
of procedures designed to ensure that such mistakes will rarely happen. The grow­
ing number ol negligence lawsuits for the careless storage and dissemination ol 
Incorrect In'ormation should prompt all employers to review the procedures used 
to maintain such records In order to ensure that tho possibility of incorrecl Infor­
mation being maintained or disclosed Is minimized. Such procedures should also 
Include a periodic review of records designed to find and correct any Incorrect 
material. If such policies are Implemented, they should be adequate lo eliminate 
ths possibility of a successful negligence lawsuit, as they should establish that 
the employer took reasonable care to ̂ nsure that Incorrect information was not 
maintained In employee records. II such reasonable care can be established, tho 
olainliff-employee would not be successful In a negligence action.

CONCLUSION

The number of lawsuits against employers for the Improper preparation, mainte­
nance, use, and dissemination of Information Is rapidly Increasing. Therefore, it 
is essential Drat employer? lake aJI possible steps to Insulate themselves from suc­
cessful litigation. At a minimum, all employers should review cunrent procedures 
and policies to ensure:

1. That only accurate factual Information Is being maintained on employees,
2. That derogatory Information bo clearly substantiated befora being circu­
lated, either Internally or exiernally,

3. That responses to requests for Information aro consistently either not hon­
ored or great care Is taken to ensuro that tho Information provided Is ac- 
teurato and not of a highly Intrusive natuis,
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4. Thai terminated employees are either given the true reason (or termina­
tion or given no reason at all, and

5. That the results of various employee testing or monitoring programs are 
very selectively used, with dissemination only to interna) Bources that dearly 
have a valid business purpose lor the information.
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. M e a s u r i n g  the E m i n e n c e  

of Bus i ne ss  Schools: 

A  L o n g i t u d i n a l  Anal ys is

By Frank R . Urbancir.

University business schools compete directly with each other tor scarce re­
sources. Today, the competitive struggle tor faculty, students, and respectability 
rages, and it is more intense than ever (3J. The Increased attention to tho quality 
ol higher education and research In schools ol business has led lo direct com­
parisons among the schools and their programs. The comparative resulls provido 
universities with Information that Is helpful In attracting good students, qualified 
faculty, research facilities, and external financial support.

Inevitably, comparisons ol business schools and programs have led lo the for­
mulation ol institutional rankings. These rankings have been based on various 
criteria, Including: peer ratings ol (acuity and programs |1 .4 |; page counts ol (ac­
uity articles In selected journals |9|; number ol articles In major journals (15,17]; 
and journal article cilaticn analysis ol (acuity research contributions [2, 7j. In tho 
aforementioned approaches, except lor the peer rating method, primary reliance 
has been placed on articles published in scholarly Journals a s  a basis for eval­
uating business laculty and their institutional affiliations. The Importance attributed 
to published articles suggests that another relevant criterion lor comparing busi­
ness schools is laculty representation on the editorial review board3 ol major Jour­
nals.

The editorial review process serves as a quality control system  lor research by 
providing a peer assessm ent of the value ol potential research contr ibutions. Tho • 
substantial amount ol control that journal editors have as the ' ‘gatekeepers ol 
science" has been emphasised by Crane (6) and Kerr, Tolliver, and Petree [10]
In their respective studies ol the (actors that a fleet the selection of articles lor pub­
lication in scholarly Journals. Formal recogniiion that certain Institutions have sub­
stantial control responsibilities according to their representation on editorial boards 

• was also evident in a recent study by Williams [16] that Indicated mat journal pol­
icies regarding the acceptability ol research may perpetuate an  institutional dom­
inance by certain schools based on the composition ol editorial staffs.

Academicians recognize that an Important Indication' ol a faculty member's em­
inence ’»  provided by an appointment to the editorial board ol a  sigiificant schol­
arly journaf (8, 11,12], Accordingly, the oolledive appointments ol c business 
school's faculty to Journal editorial boards are capable ol provicSng a m frsuro ol 
eminence I or the school as a whole relative to other business schools. Thei tforo.

i

FRANK R. URBANCIC Is Prolessor ol Accounting at John Carroll University.
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Introduction
An unprecedented wave of litigation is flooding the 

courts with libel and slander claims based on negative 
job reviews, unfavorable employment references, derog­
atory termination interviews and other forms of work­
place defamation.1 Reacting to the costs as well as the

risks of such lawsuits, many employers have reduced 
their employees' performance evaluations to meaning­
less generalities, imposed strict censorship on interof­
fice communications and stopped giving references al­
together. This is a loss for everyone concerned. The free 
exchange of information in the workplace is just as im­
portant to able employees as it is to their employers. 
More broadly, consumers are the ultimate beneficiaries 
when hiring, firing and promotion decisions are made 
on the basis of well-informed judgments.

At the same time, employees should haw ample 
means to seek legal redress when their employers dis­
parage their reputations without just cause. Few injuries 
are as thoroughly ruinous as the undeserved loss of one's 
good name, and the consequences may be particularly 
devastating on the job and in the marketplace.

For centuries, the common law of defamation has 
struggled to maintain an appropriate balance between 
these competing values. "On the one hand, the tort law 
of this Commonwealth has long recognized a right of re­
dress to one who suffers injury to his reputation by the 
publishing of a defamatory falsehood. On the other 
hand, freedom of expression is guaranteed...."2

Following a brief review of libel and slander in gen­
eral, this article focuses on the manner in which the law 
of Massachusetts balances these competing rights and 
values in the workplace.' Typically, employees' defama­
tion claims are precipitated by 1) an unfavorable evalua­
tion,- 2) an allegation of workplace misconduct; 3) a de­
rogatory comment in a company publication; or 4) an 
unflattering reference. This article reviews Massachu­
setts law governing all four scenarios, suggests how em­
ployers may be counselled to avoid inappropriate defam­
atory communications and discusses ways and means 
to reconcile more justly the conflicting interests which 
the law of defamation must balance in the workplace.

I. Basic Law of Defamation
A. Elements o f a Cause o f Action

Defamation consists of a false and unflattering state­
ment communicated to one or more individuals about 
another.1 Written defamation is libel. Oral defamation is 
slander. In either case, the plaintiff must prove all lire of 
the essential elements of both torts:

1, Suits brought by employees jgamst their employers now account 3. Far a full review of Massachusetts defamation law. see 3 7 1 Nolan,
ior about one thud of all defamation actions, Wall Street loumal, at Massachusetts Practice §§91-104 (1979).
33, col. 4 (October 2, 1966) 4 McAsvy v. Shurnn, 401 M jss. 593, 597 (1988).
2. Stone v, Essex Counts- Newspapers. Inc., 367 Mass. 849, 855 
,1975).
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First, the statement at issue must be "defamatory," 
classically defined as "words which would tend to hold 
the plaintiff up to scorn, hatred, ridicule or contempt, in 
the minds of any considerable and respectable segment 
in the community"5 Accusing an employee of misfea­
sance or malfeasance on the job is defamatory perse,1' as 
is any publication which would tend to deter others 
from doing business with him.7
Second, since causes of action for libel and slander 

protect the plaintiff's reputation rather than his own 
peace of mind, the defamatory remark must be "pub­
lished" to someone other than the one defamed.5 Berat­
ing an employee when no one else is present, no matter 
how unfairly or energetically, cannot give rise to a defa­
mation claim.* However, internal communications 
closely confined within a single business entity may 
well support a cause of action.10 Because an unfavorable 
intra-corporate evaluation, report or casual conversation 
can have devastating consequences for the maligned em­
ployee, "(t]he argument that a communication between 
agents of the same corporation is not a communication 
to a third person is not impressive in dealing with such a 
subject as defamation...."11
Third, the defamatory statement must refer specifi­

cally to the plaintiff or be reasonably discernible as 
such.12 Heavily veiled references to "certain parties" 
may not be actionable, but a suggestion that "a certain 
head of the Accounting Department is skimming from

the till" leaves no room for doubt about the v/rongdoeris 
identity.15

Fourth, the remark must be false. Although the 
plaintiff bears the burden of alleging falsity, under Mas­
sachusetts law it is up to the defendant to prove truth as 
an affirmative defense.11 Even if a written defamatory 
statement is true, it may still be actionable if the defen­
dant published it maliciously in a conscious effort to 
ruin the plaintiff's reputation without lawful reason.15

For all libel and most slander claims, nominal dam 
ages may be awarded wit hout proof of actual injury;15 but 
to recover compensatory damages, a plaintiff must prove 
genuine harm.17 Typical general damages include lost 
reputation and resulting mental anguish.15 Special dam­
ages may also be recovered when pleaded and proved.1* 
However, where a multi-count complaint alleges defa­
mation among other causes of action, only one recovery 
may be had for a single injury, no matter how many theo­
ries support it.20

Corporations,21 sole proprietorships22 and other busi­
ness entities are accountable for defamatory statements 
made by their agents or employees acting within the 
scope of their employment. Employers are also directly 
liable for any defamatory statements which they ex­
pressly authorize.23 Furthermore, employers are liable 
for any statements made by their agents or employees 
while acting within their actual or apparent authority*1

5. Stone, supra n .2 ,367 Mass. a t 853.
6. Lyman v. New England Newspaper Pub Co., 286 Mass. 258,262 
(1934).
7. A.F.M. Corp. v. Corporate Aircraft Management, 626 F.Supp. 
1533,1551 ,D. Mass. 1985).
8. Brauer v. Globe Newspaper Co., 351 Moss. 53,56 (1966).
9. Comerford v. West End Street Railway Co., 164 Mass. 13, 15 
11895).
10. Bander v. Metropolitan Life Insurance Co., 313 Mass. 337,348- 
49(1943).
11. Id.
12. MiGi. Inc. v. Gannett Massachusetts Broadcasters, Inc,, 25 
Mass. App. Ct. 394,396 (1988).
13. McCollum v. Lambie, 145 Mass. 2,34,238 (1887).
14. McAsvy, supra n.4, 401 Mass. at 597. In Philadelphia Newspa­
pers. Inc. v Hepps, 475 U.S. 767, 775-78 (1986), the Supreme Court 
held that in a libel case against a media defendant, the first amend­
ment required tha t plaintiff beat the burden of proving falsity, and 
thus a state com m on law rule isimilar to Massachusetts'!, imposing 
the burden of proof on this issue on the defendant, was unconstitu­
tional. In McAsvy, supra, the S)C did not decide whether Hepps ap­
plied in a case involving a nonmedia defendant. 401 Mass. at 597 n.4.
15. G.L.M. c.231, §92. However, in Matena v. Hurt, 394 Mass. 328, 
333 n.6 (1985), the Supreme ludicial Court held that this element of 
the statute is constitutionally invalid where the plaintitfs are public 
figures or public officials. The Court left open the issue ot whether 
the same constitutional infirmity applies to actions brought by pri­
vate plaintiffs Id.
16. 37 I. Nolan, Massachusetts Practice, §99 at 125-26 (1979), anJ 
cases cited.
17. Stone, supra n .2 ,367 Mass. at 860-61. Loss of prospective em ­
ployment resulting from a defamatory reference has always been

compensable. E.g., Doane v. Grew, 220 Mass. 171,176 (1915),- Sr. Clair 
v. Thistees of Boston University, 25 Mass. App. Ct. 662,665 n.2, re­
new denied, 402 Mass. 1104 (1988). In a significant new develop­
ment, however, the Appeals Court recently declined to disturb an 
award of damages for the loss of a job the plaintiff already held. In 
Mendez v. M.S. Walker, Inc., 26 Mass. App. Ct. 431,432 (1988), the 
plaintiff had worked for the defendant c jmpany as an employee at 
will. He was fired after the company's president told his supervisor 
that he had stolen company property. Although the plaintiff had only 
filed a defamation claim, asserting no cause of action for "wrongful 
term ination" in any of its forms, the jury awarded damages for the 
loss of his 1 0 b. On appeal, the defendant argued that the plaintiff's 
injuries resulted from the discharge rather than the slander and be­
cause the discharge was not unlawful in itself, the plaintiff's lost in­
come, as opposed to his lost reputation, should not have been consid­
ered in assessing damages. The Appeals Court declined to consider 
this argument, solely because i: had not been raised below. Id. at 435. 
Certainly, holding that lost wages are compensable whenever an em ­
ployee is fired because of a defamatory accusation would radically 
transform the doctrine of employment at will. For a related discus­
sion oi Mendez, see infra notes 91-94 and accompanying text.
18. Stone, supra n .2 ,367 Mass. at 860.
19. Id.
20. See eg, St. Clair, supra n. 17,25 Mass. App. Ct. at 665 n.21where 
plaintiff lost a job opportunity jfte t defendant defamed him  in a refer­
ence, separate damages could not be awaided senatim on theones of 
slander and intentional interference w ith  advantageous relations).
21. E g., Galvin v. New ibrk. New Hawn a> Hartford Railroad Co. 
341 Mass 293 ,29611960).
22. ETg, Pion v, Caron, 237 Mass. 107, 111 (1921).
23 Eg. Mills v. W.T Grant Co. 233 Mass. 140,145 (1919).
24 Ezekiel v. tones Motor Co., 374 Mass. 382, 391 (1978),- Bander, 
supra r. 10. 313 Mass. at 348
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Most of this article addresses employers' defamatory 
statements of fact about their employees; statements of 
pure opinion are immune from liability in the first in­
stance. "[Ujnder the First Amendment there is no such 
thing as a false idea. However pernicious an opinion may 
seem, we depend for its correction not on the conscience 
of judges and juries but on the competition of other 
ideas."25 In sharp contrast, "there is no constitutional 
value in false statements of fact" and falsely defamatory 
factual statements enjoy no sanctuary under the first 
amendment.24
Whether a statement is one of fact or opinion is a 

question of law if reasonable persons could not decide 
the matter differently; but the issue is for the jury if the 
statement could reasonably be understood either way.2' 
The best test seems to be whether the remark is suscep­
tible of proof. A statement is factual if it can be proved, at 
least theoretically, to be true or false; it is an expression 
of opinion if it is subjective or open to speculation.” To 
say that John Smith is unfit for promotion may be a pro­
tected expression of opinion; to say that John Smith has 
stolen the company blind is an actionable statement of 
fact.2’' The court must consider not just one word or 
phrase but the entire statement in context, giving 
weight to the circumstances, the medium of dissemina­
tion, the audience, and any mitigating or cautionary 
terms that the publisher may have included.” Epithets 
deemed opinionated when uttered in the heat of a con­
frontational labor dispute might be taken as statements 
of fact when spoken calmly and with due reflection.51
Even an expression of otherwise unadulterated opin­

ion may support a cause of action if it implies a basis in 
undisclosed fact.32 Liabilit) may come from saying too 
little rather than too much. Simply describing one's em­
ployee as an alcoholic may give him grounds to sue be­
cause the statement implies undisclosed evidence of ex­

B. Protected Expressions o f  O pin ion

25. Gertz v. Robert Welch. Inc.. 418 U.S. 323,339-40 (1974).
26. Id. at 340.
27. Ring v. Globe Newspaper Co., 400 Mass. 705, 709 (1987), cert, 
denied, lOSS.Ct. 1121(1988).
28. Cole v. Westinghouse Broadcasting Co.. Inc., 386 Mass. 303, 
310-12, cert, denied, 459 U.S. 1037 (1982).
29. Id. Although the accusation ot theft would be actionable, defen­
dant should prevail upon proof of the accusation's tru th  or a reason­
able basis for belief in its truth.
30. Id. at 309
31. Id. at 310. In Tbsti v. Ayik, 386 Mass. 721, 723 (1982), the SJC
stated that "|f]ederal labor law preempts State libel law to the extent
that defamatory statem ents made in the context of a labor dispute are
actionable only if made w ith  knowledge or their falsity or with reck­
less disregard of the truth." The federal standard does not completely
"preempt" state law so m uch as modify it to conform to first amend­
ment standards. In some circumstances federal labor law may fully
preempt state law—that is, remove the availability of a state law 
claim and consign a union worker to the remedies available under her
collective bargaining agreement. This occurs when an employee’s
state law claim depends for its resolution on interpretation of the la­
bor contract. LmgJe v Norge Div of Magic Chef. Inc.. 108 S. Ct 1877 
(1988), In most circumstances, however, unionised workers mav pur­
sue defamation clauns without relying on the union contract. E.g .

cessive drinking; but noting tlxat the employee had wine 
with dinner and concluding that he is an alcoholic is a 
protected expression of opinion based on disclosed, non- 
defamatory facts.53

Surely, an employer is entitled to its opinions of its 
employees, particularly when those opinions are impre­
cise and cannot be characterized as statements of partic­
ular facts.54 Whether specific individuals should be 
hired, fired, promoted or demoted are "inherently sub­
jective questions which rely as much on an assessment 
of [the company's] needs as on the plaintiffs capabili­
ties."35 Accordingly, to the extent that they neither ex­
press nor imply false statements of fact, evaluations and 
references ought to be protected absolutely as state­
ments of pure opinion.

C. Absolute and Conditional Privileges
The law also provides absolute privileges for a nar­

row category of defamatory statements of fact. An abso­
lute privilege is a license to defame, providing a com­
plete defense even for statements which were 
maliciously motivated, known to be false, and pub­
lished indiscriminately with reckless disregard for the 
rights of the person defamed.36 Accordingly, absolute 
privileges are only justified in the most compelling cir­
cumstances. In Massachusetts, they are strictly con­
fined to statements made in the course of litigation,3' 
legislative proceedings,35 or adjudicative agency hear­
ings.39 This is a measure of the paramount vah e which 
the law assigns to the free flow of information through 
the courts and the legislature. "(I]t is more important 
that witnesses be free from the fear of civil liability for 
what they say than that a person who has been defamed 
by their testimony have a remedy?'40

Although no absolute privilege exists beyond the 
halls of government, conditional privileges are recog­
nized in other settings where the law takes a more bal-

Ltnn v. Plant Guard Workers. 383 U.S 53 (1966).
32. King, supra n.27,400 Mass. at 713.
33. Myers v. Boston Magazine Co., 380 Mass. 336,339 (1980).
34. Underwood v. Digital Equipment Corp., Inc., 576 F.Supp. 213, 
217 (D. Mass. 1983), applying M assachusetts law and quoting Cole, 
supra n .28 ,386 Mass. at 312 (no cause of action where plaintiff's em ­
ployer opined after plaintiff's resignation that his departure was a 
"m inor loss" and he should not be rehired).
35. Underwood, supra n .34 ,576 F.Supp. at 217.
36. Ezekiel, supra n.24, 374 Mass. at 385; Mezullo v. Maletz. 331 
Mass. 233, 236 (1954).
37. E.g., Abom v. Lipson, 357 Mass. 71,72-73(1970).
38. E.g., Sheppard v. Bryant, 191 Mass. 591, 594-95 (1906).
39. E.g., Stepanischen v. Merchants Dispatch Hansportation Corp.. 
722 F.2d 922,932 (1st Cir. 1983). Originally, only defamatory state­
ments deemed pertinent to the proceedings m which they were made 
were absolutely privileged. E.g., Hoar v. Wood, 44 Mass. 193, 197 
(1841). But appropriately liberal constructions of what may be perti­
nent have so eroded that lim itation as to strip it ot all effective mean- 
ing. E.g., Abom, supra n .37 ,357 Mass. at 73.
40 Abom, supra n.37,357 Mass. at 72. It is curious tlu t the law pro­
vides an absolute privilege only in settings where lawyers, legislators 
and mdgcs ply their trades.
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anced view, seeking not only to encourage uninhibited 
speech but also to guard against licentious defamation. 
Like absolute privileges, conditional privileges are cre­
ated by circumstances. "An occasion makes a publica­
tion conditionally privileged if the circumstances in­
duce a correct or reasonable belief that (a) there is 
information that affects a sufficiently important inter­
est of the publisher, and (b) the recipient's knowledge of 
the defamatory matter will be of service in the lawful 
protection of the interest."'11

Unlike absolute privileges, however, condition^ 
privileges are lost when abused. It has long been under­
stood that people should be insulated from liability for 
what they say "when the cause or occasion of the publi­
cation is such as to render it proper and necessary for 
common convenience and the general welfare of society 
that the party making it should be protected from liabil­
ity... provided it is made in good faith, and without a 
willful design to defame."42 A conditional privilege is 
lost when the publisher's conduct or motives are incon­
sistent with the rationale which justifies the privilege.41 
The defendant has the burden to prove the existence of 
circumstances giving rise to a privilege." The burden 
then shifts to the plaintiff to prove that the privilege was 
abused.45
One form of conditional privilege is created when 

publisher and recipient have a common interest and the 
communication is reasonably calculated to further it.46 
Among such conditionally privileged occasions are situ­
ations in which the publisher and the recipient share a 
legitimate business interest in the information ex­
changed.4'

‘ II. The Employer's Privilege
The employer's privilege is "a natural corollary" of 

these broader principles.44 It is rooted both in self- 
interested rights and in disinterested duties. To protect 
themselves, employers are entitled to candid assess­
ments of the people they hire and entrust with their af­
fairs. To protect those who work for them, employers are 
not only allowed but required to investigate sexual ha­
rassment, invidious discrimination and other work­
place misconduct. To protect outsiders, employers have

a dispensation if not a duty to tell the unvarnished truth 
when asked to give references. None of these rights and 
duties can be discharged with due diligence unless em­
ployers are reasonably protected from liability while 
pursuing them. Accordingly, "(a]n employer has a condi­
tional privilege to disclose defamatory information con­
cerning an employee when the publication is reasonably 
necessary to serve the employer's legitimate interest in 
the fitness ot an employee to perform his or her job."49
The following discussion reviews the four most 

common scenarios giving rise to the employer's privi­
lege and the three basic ways in which it may be lost 
through abuse.

A. Privileged Occasions
1. Employee Evaluations
The common law has long recognized that employ­

ers are entitled to accurate information about their em­
ployees' strengths and weaknesses.10 Accordingly, em­
ployers and their managers are conditionally privileged 
to communicate frankly about the skills, performance 
and qualifications of their personnel. Standing alone, an 
unfavorable evaluation disseminated among legiti­
mately interested persons will not support a defamation 
claim.51 Nor does it matter whether the evaluation com­
prises a formal review52 or a spontaneous critique of an 
employee's perceived shortcomings.51 In either event, 
the employer's interest in assessing and communicating 
about the employee's fitness to do her job lends the privi­
lege its legitimacy.54 Beyond assessments of an employ­
ee's diligence, abilities and performance, appraisals of 
his character as well as his physical and mental health 
are also conditionally privileged, so long as they reason­
ably relate to his employment.55
Typically, an employee's reviews are prepared and 

disseminated entirely within the organization which 
employs her. But so long as two or more business enti­
ties share a common interest in the conduct and perfor­
mance of each other's personnel, representatives of 
Company A enjoy a conditional privilege to make perti­
nent, unflattering comments to appropriate persons in 
Company B about the latter's employees.54

41. Humphrey v. National Semiconductor Corp., 18 Mass. App. Ct. 
132.133. review denied, 393 Mass. 1102 (1984), quoting Restatement 
/Second) of Torts §594, at 263 (5th ed. 1977).
42. Cassett v Gilbert, 72 Mass. 94 ,97 (1856) (emphasis supplied).
43. Doane, supra n. 17, 220 Mass. at 180.
44. Humphrey, supra n .41 ,18 Mass. App. Ct. at 134 and cases cued.
45. Id.
46. Sheehan v. Tbbui, 326 Mass. 185, 190-91 (1950); Humphrey, su­
pra n.4|, 18 Mass. App. Ct. a t 133.
47 Bract v. International Business Machines Corp., 392 Mass. 508, 
512-13 (1984); Affjuoner. Retailers Commercial Agency. Inc., .142 
Mass. 515, 520 (1961), Restatement iSecondi of Tbrts §594, c tm- 
m eats e and f, at 265-66 (5th ed. 1977).
48. Foley v Maroid Corp., 400Mass. 82,94-9511987)
40 Bratt, supra n 47,392  Mass at 509
50 Id., Dexter s Hearthsidc Restaurant. Inc v Whitehall Co. 24
Mass App. Ct 217. 222, review denied, 400 Mass. 1104(1987).

51. McCone v. New England Telephone &> Telegraph Co., 393 Mass. 
231,235-3611984) (remarks about employees contained m poor eval­
uations found privileged even though company policy required low 
ratings for a predetermined percentage of the workforce in order to 
jchicve a "bell shaped c u n r"  reflecting top to bottom ranges of per­
formance and ability).
52. E.g., id. at 232-33.
53. E.g., Folev, supra n .48 ,400Mass. at 94.
54 Bratt, supra n .47 ,392 Mass. at 509
55. Id. at 516-17 The privilege should apply with equal force to cval- 
uat ions of persons applying for positions as well as those who already 
have them. In either scenario, the employer has an equally logttunate 
in tcresun  a frank evaluation.

Humphrey, supra 11 41 18 Mass. App, C t at 135-34 (a condi­
tional privilege protected Company As Regional Sales Manager who 
wrote to the President of Company B. expressing dissatisfaction with 
three of the latter*  salesmen who sold Company As products)
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2. I n v e s t i g a t i o n s  o f  M i s c o n d u c t  i n  t h e  W o r k p l a c e

An employer has "obvious and legitimate interests 
in determining the validity of an accusation of unlawful 
conduct leveled against [its] personnel."57 So long as tire 
employer acts upon such charges in good faith, with ap­
propriate circumspection, and with reasonable cause to 
believe that they may be crue, he is privileged to ask 
questions, make allegations and issue reports without 
fear of liability.54

Again, this aspect of the privilege is grounded not 
only in the employer's own interests but also in those of 
others. Employers are more than entitled to investigate 
workplace wrongdoing; they are bound by law to do so. 
For example, under Massachusetts law, as well as Title 
VII of the C iv il Rights Act of 1964,59 employers have an 
affirmative duty to maintain a workplace free of sexual 
harassment and intimidation40 and to investigate sexual 
harassment charges.61 Under the Federal Occupational 
Safety and Health Act ("OSHA"),6J the employer's man­
date to maintain a safe working environment includes a 
duty to investigate substance abuse and other safety haz­
ards and discipline employees who violate OSHA regu­
lations.55 Even under traditional common law princi­
ples, employers are charged with a duty to maintain a 
safe environment for persons entering the workplace 
and may be held liable for their employees' violence.64

The privilege to conduct prudent, discreet and well 
meaning investigations of employee misconduct recog­
nizes the employer's legitimate interest "in  protecting 
its employees, in preserving employee morale, in pro­
moting sound and efficient business operations and in 
insuring the highest level of professional conduct."45 
Workplace wrongdoing would rarely be addressed with 
appropriate dispatch if employers and their agents were 
likely to incur liabilities in the course of reasonable ef­
forts to prevent or stop it. Indeed, failure to investigate 
alleged wrongdoing might even be deemed a form of 
acquiescence.76

3. R e f e r e n c e s

"Where inquiries are made as to the character and 
capabilities of a former servant, the occasion is a privi­

leged one. Of that there is no question. It is the typical 
case of a privileged occasion."67

The privilege to give unfavorable employment, credit 
and character references without undue liability benefits 
the recipient radier than the publisher. In knowingly 
passing off a dishonest, violent or incompetent employee 
on an unsuspecting prospective employer, the party giv­
ing the reference may do nothing to harm herself. Indeed, 
she may rid herself of a bad apple or, better yet, foist him 
off on a competitor. However, this is a disservice not only 
to the miscreant's new boss but also to his new co­
workers and members of the public who will interact 
w ith him or pay for his work. An employer who tells the 
whole truth as she fairly sees it when asked for a reference 
by a legitimately interested party performs a public ser­
vice. "Giving information as to the character and capabil­
ities of a former servant...is not legal obligation en­
forced by law ... [but] [t|he law recognizes its existence as a 
social obligation which cannot be performed unless it 
creates a privileged occasion,"48

Indeed, the day may not be far off when a past em­
ployer may be held liable for a falsely f a v o r a b le  reference. 
Massachusetts is among many jurisdictions which have 
recognized a cause of action for "negligent hire," render­
ing employers liable for their employees' crimes or negli­
gence on the job where the employers were careless’ in 
screening them.49 Third party complaints against past 
employers who failed to report such proclivities when 
asked if any existed may not be far behind.

Finally, most references are given with the express or 
constructive consent of the person defamed; and con­
sent is a defense to libel or slander.-0 After asking for a 
reference from her former boss or supervisor or listing 
him  as a reference in her application, a plaintiff is poorly 
positioned to complain when the result is not to her lik ­
ing.71 The privilege also applies, however, when the refer­
ence is given at the initiative of the prospective em­
ployer'- or even with no solicitation at all, so long as the 
recipient is legitimately interested.-1 By implication, a 
defendant employer has been held protected even where 
a person asking about the defendant's former employee 
was not genuinely interested in hiring him, but was 
merely posing as such to elicit information. So far as the

37 DiSdva v. Polaroid Corp. 1985 Mass. App. Div. 1, 4 45 F.E P.
Cases 639 ,;D:st. Ct. 19851. This is a particularly thorough and well-
considered Appellate Division opinion.
58. Galvin. supra n.21, 341 Mass. at 296, and cases cited, DiSilva,
1985 Mass. App. Div. at 4, and cases cited.
59. 42 U S C  §2000e etsecfr G L..M. C.151B §§4(1I,16A, c.214, §1C,
College-Town, Division of Interco, Inc. v. Al CAD,  400 Mass. 156,
163-67(10871
60. E.E.OC. Guidelines on Discrimination Because ot Sex. 29C.FR
§1604,11 (1988).
61 CoUcgelbwn. Division of Interco. Inc, supra n 59 400 Mass at
lh.5-67 and cases cited. DiSdvv. supra n.57, 1985 Mass. App Div. at 4-5.
62. 2 9 U S C  §651 etseq.
63. 29 U S C  §654ia|, Floyd S Pike Electrical Contractor. Inc v
OSHA. 576 F.2J ’ 2. 7 6 15th Cir 19*S|.
64 See e g ,  Hobart v C » u n ju g /i. 353 Mass. 51, 52-53 |196?|
.owner nr --ervice station held liable (or station attendant '♦ assault on

a custom er!, Rego v. Thomas Brothers Corp, 340 Mass. 334, 335 
(I960) (employer of construction worker held liable for his attack on 
an intruder who interfered w ith his removal of boulders from a 
worksite).
65. DiSilva, supra n .5 7 ,1985 Mass. App. Div, at 4.
66. Id. a t5 n .3 .
67. College-Town Division of Interco . Inc.. supra n.59, 400 Mass. 
163-67, Doane, supra n.17, 220 Mass. at P6 .
68 Id at 177.
69 Foster v. The Loft. Inc.. 26 Mass. App. Ct. 289, 290, ren ew  
granted. 403 Mass. 1102 (19881 (subsequently settled and dismissed), 
Silver, "Negligent Hiring Claims Tike Off,” 73A B A I 72-78|1987| 
70. Christopher v. Akin, 214Mass 332.334-JS11913)
7 1 Childs v. Ethatd, 116 Mass 454.456|191T|. Billings v Fairbanks 
136 Mas* 177. 178(1883|.
72 Burns v. Barry 353 Mass 115.118-1911967)
73 See e g . Gavseit. supra n 42. 72 Mas* at 99 agents of a charity
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defendant knew, the inquiry was legitimate and the priv­
ilege was preserved.’*
Of course, it is up to the plaintiff to prove that the 

defendant gave any defamatory reference at all.’5 Where 
no direct evidence exists that the defendant or any of 
its agents actually did give the plaintiff a poor re­
view, "(wlithout impermissible speculation, inferences 
to that effect could not be drawn merely from [the 
former employee's] lack of success in obtaining other 
employment."’6

4. Company Publications
General circulation newspapers and magazines are 

conditionally privileged to report the news and make 
fair comment on any subject of public interest.” The 
same conditional privilege covers publications distrib­
uted to limited groups who share a common interest.’* 
This category includes bulletins, newsletters and other 
house organs which employers produce for employees. 
These should enjoy the same news and commentary 
privileges that cover more expansive journals. Because 
internal publications are a vehicle for employers to com­
municate with employees, they should also be covered 
by the employer's broad privilege to communicate with 
those who share an interest in the company's affairs.

B. Losing the Privilege Through Abuse
The employer's privilege protects free speech, pro­

motes meritocracy in the workplace and serves other 
legitimate public interests, all by protecting well- 
intentioned communications among persons entitled 
to make and receive them. But along with the employ­
er's protection from undeserved liability comes a corres­
ponding diminishment of the employee's protection 
from unwarranted vilification. The common law's rec­
ognition of the employer's privilege constitutes a judg­
ment that its benefits outweigh its costs. That rationale 
evaporates and the privilege is lost when an employer 
abuses it by "failing to confine itself to the purposes for 
which the law granted the privilege."’'1
The following discussion reviews the three principal 

forms of abuse through which the privilege may be 
destroyed.

were privileged to issue unsolicited public warnings about a dishon­
est former employee who continued after her discharge to collect 
contributions which she kept for hetself, the charity's "private inter­
est and their du ty  to the public alike required that such notice should 
be giwn, if they believed the facts stated in it to be true, and acted 
honestly and in  good faith in making the publication''!.
7-J Burns, supra n 72, 353 Mass. at 119
75 Madhoitv UbertvBankn>TtustCO; 24 Mass. App. Ct. 525,527 
n.3 |I9S7|.
76. Id.
77 E g., Cefilu v. Globe Newspaper Co , 8 Mass App. Ct. 71.74-75 
(1979), cert dcrued, 444 U.S. 1060119801.
7B. Eg. Sheehan, supra n 46 ,3 26Mass at 191 
79. Bander supran 10. 313 Mas* at .343. For a recent review of case* 
discussing the  conditional nature of the privilege and the ways m 
which it may be lost, see tudd v. McCormack. 27 Mass App. Ct 167

I . Knowing or Reckless Falsity
When an employer discloses defamatory informa­

tion about his employee in a privileged situation, the 
statement "may turn out not to be true...[but] (t)ruth or 
falsehood is not material if there is no abuse of the privi­
lege or if no actual malice is shown."60 Nevertheless, the 
privilege is meant to protect mistakes, not reckless or 
intentional falsehoods. It is settled that employers' false 
accusations are not privileged when they did not act on 
"their honest belief in the truth."61 The employer need 
not prove that his statements were true,- the employee 
must prove them false and demonstrate that the em­
ployer had no fair grounds for believing them.62 Cer­
tainly, proof that the employer actually knew his state­
ment was false has always been sufficient to defeat the 
privilege.61

On the other hand, an equally venerable principle 
permits an employer to communicate information that 
he has not verified. One old opinion goes so far as to say 
that in giving a reference about a former employee, an 
employer
would not do his whole duty if he should confine his answer 
to facts which he knows to be facts of his own knowledge. Nor 
would he do his whole duty if he should confine himself to 
giving information which he has fully investigated. Indeed 
[so long as he informs the party making the inquiry that the 
information is unverified and of uncertain trustworthiness! 
he would fail in doing his full duty if he should omit to impart 
any material information which has come to him, even if he 
has not attempted to investigate it at all.64

An employer does not forfeit his privilege simply 
through negligent failure to determine the truth of 
what he said unless there is evidence that he actually 
disbelieved it "or that his belief was not reasonably 
grounded."65 The employer must actually know that the 
statement is false, or disseminate it with "reckless disre­
gard” for whether it is true or not.66 The rationale for this 
heightened degree of protection stems from the very na­
ture of a conditional privilege. Simple negligence gives 
rise to liability where no privilege exists. Therefore, "(t]o 
apply the negligence standard to a conditional privilege 
would defeat the concept [of a privileged communica­
tion) and its objective of promoting the free flow of

173-76(19891.
SO. Dexter's Hearthside Restaurant. Inc., supra n.50,24 Mass App. 
C t. at 222-23, Bums, supra n.72,353 Mass, at 119.
81. Gassett, supra n .42 ,72 Mass. at 99.
82. Id.
83. E g , Childs, supra n 71, 226 Mass. at 457.
84. Doane, supra n 17,220 Mass at 177-78.
85. Mey, supta n .48 ,400 Mass. at 95-96.
86. Bratt, supra n 47, 392 Mass. at 515-16. The term ot an  lor a 
knowing or reckless publication of a false and defamatory com m uni­
cation is "actual malice," which does not necessarily entail til w ill or 
hatted, the term  of an  for which is "specific malice." |£ g Stone, su­
pra n .2,367 Mass at 867). These and other vanattons on the malice" 
them e haw injected much confusion into an already tangled area of 
the law.
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information to further a legitimate private or public 
interest.""’
"Reckless disregard for the truth" cannot be compre­

hensively defined. Indeed, the standard seems to shift 
with the type of privilege at issue. At least where the 
defendant draws his privilege from the fact that he de­
famed a public figure or public official, a finding of reck­
lessness requires evidence that he not only failed to ver­
ify the statement but actually doubted it himself. "That 
information was available which would cause a reasona­
bly prudent man to entertain serious doubts is not suffi­
cient."’"4 The standard is subjective; it must be proved 
that the defendant himself mistrusted what he said.’9 
Further, plaintiffs must prove such recklessness not 
merely by a fair preponderance, but by clear and convinc­
ing evidence.”
However, in Mendez v. M.S. Walker, Inc., the Ap­

peals Court applied a very different standard in consider­
ing whether an employer had forfeited his privilege.91 In 
Mendez, the employer had accused his employee of 
stealing. The court suggested neither that the employer 
had no basis for believing this, nor that he had actually 
entertained serious doubts. On the contrary, he had 
watched the employee load what appeared to be a carton 
of the company's goods into the trunk of his car.92 Not­
withstanding, where the employer's suspicions were 
"easy and relatively sure of verification," his failure to 
investigate them deprived him of his privilege when 
they turned out to be false.93 In sum, the court permitted 
a finding of recklessness based on what the employer 
should have doubted, not on what he did doubt: "Reck­
less disregard does not necessarily imply that the charge 
has a flimsy basis... Recklessness can also be shown by a 
failure to verify in circumstances where verification is 
practical and the matter is sufficiently weighty to call 
for safeguards against error."94
There is little to distinguish such a broad definition 

of "knowing and reckless falsity" from simple negli­
gence. In either case, defendants are required to act "rea­
sonably in checking on the truth or falsity...of the com­
munication before publishing it.''93 It is difficult to 
reconcile Mendez with prior decisions of the Supreme 
Judicial Court.94 Indeed, just one year before Mendez, 
the Appeals Court itself held that "[s]imple negligence,

want of sound judgment, or hasty action will not cause 
loss of the privilege."9’

Further uncertainty results from other case law 
exonerating employers from liability for defamation de­
spite their failure to verify suspicions of criminal wrong­
doing before publishing them. In Arsenault v. Alle­
gheny Airlines, Inc.,'’1 the United States District Court 
for the District of Massachusetts applied Massachusetts 
law and held that where an employer had reason to be­
lieve what he wrote when he wrote it, his letter suggest­
ing that a certain employee had aided and abetted mis­
use of company funds retained its privileged status even 
though the putative thief was later acquitted of larceny.99 
Similarly, in Foley v. Polaroid Corp., even after a male 
supervisor was acquitted of sexually assaulting a female 
employee, the Court held that a Polaroid executive was 
privileged to tell a colleague that he remained convinced 
of the accused man's guilt where no evidence existed 
that he did not believe it.100

Notwithstanding the fine lines between mere negli­
gence and recklessness, broad general principles can be 
drawn from the foregoing cases. First, statements of 
pure opinion about an employee's conduct, character or 
performance axe never actionable so long as they imply 
no undisclosed facts and no evidence exists that they 
were not genuinely believed when made. Second, where 
defamatory facts are at issue, the publisher's actual be- _ 
lief in their truth and the absence of recklessness in 
holding and expressing that belief will generally pre­
serve the privilege; but if ready means are available to 
confirm or refute the validity of the charge with little or 
no expense or delay, failure to do so may vitiate the privi­
lege. Third, an employer need not believe charges of mis­
conduct in order to reveal them to legitimately inter­
ested parties while making reasonable inquiries. 
Finally, even false and unsubstantiated hearsay may be 
privileged so long as the employer identifies it as such 
and does not vouch for its truth or reliability.

2. Malicious Motivation
Apart from the content of the communication, the 

privilege may be lost through malicious motives. "Mal­
ice, which destroys the defense of privilege, must be 
taken to mean that the defamatory words, although spo-

87. Bratt, supra n .47 ,392 Mass. at 515 n. 11.
88. Stone, supra n .2 ,367 Mass. at 867-68.
59. Id , Alc.-Uw, supra n .4 ,401 Mass. at 599.
90. Stone, supra n.2, 367 Mass. at S70.
91. 26 Mass. App. Ct. 431,433-3411988).
92. Id at 434. W hen confronted w ith this evidence, the employee 
claimed that the canon contained not company goods but his own

ropcrrv. He invited his supervisor to inspect the carton and satisfy 
imself of the employee's innocence. The supervisor declined. Id.

93. Id
94 Id. at 433-34.
95. Applebv v Daily Hampshire Gazette, 395 Mass. 32. 36 ; 19851,

quoting Restatement (Second) of Tbrts §580B comment g {5th ed. 
1977).
96. E.g., Petitioner, Retailers Commercial Agency. Inc., supra n.47, 
342 Mass. at 522, q-niing ftcuc  v. West, 233 N.Y. 316,322, 135 N.E. 
515,517 (1922) ("the conduct which would destroy a qualified privi­
lege must be 'm ore than mete negligence or want of sound judgment' 
and there m ust be 'm ote than hasty or mistaken action” ').
97. Dexter's Hearthside Restaurant. Inc, supra n 50,24 Mass. App. 
Ct. at 223.
98. 485 FSupp. 137.3 (D. Mass I, affd. 636 F2d 1199 (1980), cert, de­
nied. 454 U S. 821 (1981|.
99 Id. at 1380.
100 400 Mass. 82,94-96|1987|.
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ken on a privileged occasion, were not spoken pursuant 
to the right and duty which created the privilege but 
were spoken out’of some base ulterior motive."101 The 
privilege exists to advance legitimate interests, not as a 
pretext for giving vent to grudges, prejudices or personal 
rivalries. Even valid accusations may be unprivileged if 
made for invalid reasons.101
Where an occasion would otherwise be privileged, 

the employee has the burden of proving improper moti­
vation.105 Often, this is not easy, particularly because a 
combination cf proper and improper purposes will not 
defeat the privilege. So long as the "motivating force" is 
legitimate, ill will is immaterial.IW Nonetheless, cir­
cumstances may support an inference of nefarious mo­
tives even if the defendant does not admit them. The 
jury may be permitted to decide whether ill will was the 
motivating force or merely coincidental where evidence 
suggests that the person who defamed the employee dis­
liked him,105 was his rival,106 bore him a grudge for some 
previous incident,10' vilified him angrily or cursed or 
shouted at him,10" maligned him repeatedly,109 need­
lessly did so in the presence of others,"0 or sought to re­
taliate against him for exercising lawful rights.111
On the other hand, the privilege is not defeated by 

the mere fact that the communication was intemper­
ate."1 Although the employer expressed himself more 
vehemently than he might have, he may testify that his 
motives were legitimate, leaving the jury to find the 
truth."5 Even if a defamatory statement was tinged with 
hostility, so long as it was made to serve a legitimate end, 
the privilege remains."4 It is neither surprising nor 
blameworthy for an employer to be irked about an em­
ployee's misfeasance or malfeasance. Certainly, juries 
should be cautioned not to confuse the mtensity of con­
cern which justifies the employer’s privilege with the 
"malice" wluch negates it. An employer or his agent is 
not acting maliciously simply by doing his job."5
Given the endless diversity of circumstances, the 

simplest statement of the rule is that "the defendant is

101. Dexter s Hearthside Restaurant. Inc, supra n.50, 24 Mass. 
App. Ct. j i  223.
102. See. e g., Ezekiel, supra a .24,374 Miss, at 390 (employer had no 
privilege to accuse employer of stealing company property' where it 
was motivated by his prior industrial accident claims and a desire to 
rid itself of those who make them)i Bander, supra n .10 ,313 Mass. at 
344 |where motivated by a desire to humiliate an employee and
make an example of him,” employer had no privilege to vilify him 

as a "forger" and a "disloyal disgrace' after he testified to a congres­
sional committee that the company signed policyholders' names to 
board of directors election ballots without their consent).
103 Erektel. 374 Mass. at 390
104 Id. at 391, and cases c ited
105 Gruidall v First S'ational Stares. Inc. 330 Mass 557, 559 
11953); Doane, supra n. 17,220 Mass. at 176.
106 Childs, supra n .7 |. 226 Mass at 457.
107. Gnndall. svpran.105,330Mass at 559, Childs, supra n. 71,226
M asi at 457.
108 Gnndall. supra n.105 330 Mass at 559, Plan v Catori, 237
M ats 107,110119211, Doane. supra n 17,220M ast at 181. Robinson
v VanAuken. 190 Mass 161.166(19061

not liable if he spoke the words in good faith under the 
right or duty which the occasion created, and that he is 
liable if he spoke the words from some other motive.""6

3. Recklessly Excessive Publication
Even with the purest of motives and the highest re­

gard for the truth, an employer may still lose his privi­
lege by recklessly giving "excessive publicity" to a de­
famatory communication. This form of abuse lies 
neither in the publisher's ill will nor in his mendacity 
but in his amplification of the slander or libel beyond 
what is reasonably necessary. An excessive publication 
may say more than is required to advance a legitimate 
purpose, say it more often or more loudly than is needed, 
or gratuitously spread it beyond the circle of persons en­
titled to hear it.11’ The plaintiff has the burden of proving 
excessive publication.""

In the early cases, juries were permitted to infer from 
such excesses that the employer's real purpose was to 
injure the employee maliciously rather than to serve a 
legitimate end."’ But in Galvin v. New York, New Ha­
ven eP Hartford Railroad, 110 the Supreme Judicial Court 
broke new ground and held that the privilege may be lost 
even without actual or imputed malice, if the publica­
tion is "so unreasonable or excessive as to constitute an 
abuse of the privilege."111

In Bratt v. International Business Machines 
Corp.,111 however, the Court cut back on the Galvin rule 
and held that even "unnecessary, unreasonable or exces­
sive" publication will not destroy the privilege unless 
the defendant acted recklessly. Even under the older 
holdings, the mere fact that bystanders may have over­
heard a slanderous remark would not destroy the privi­
lege;115 but Bratt goes much further and appears to re­
quire scienter: the publisher must know that he is 
publishing excessively before the privilege is lost. The 
Court in Bratt cited the commentary accompanying 
§604 of the Restatement ISecond) of ibrts, which sug­
gests that there is no excessive publication so long as the

109. Bander, supra n. 10,313 Muss si 345.
110 Galvin, supra n.21, 341 Mass. at 298; Gnndall, 330 Mass. at 
559,
111. Bander,313M ass.at34-1,Ezekiel,3 7 4 M ass .a t384-89
112. A twill v. Mackintosh, 120 Mass 177,182-83(18761
113. Childs, supra n.71,226 Mass. at 457.
114 Sheehan, supra n.46,326 Mass at 195.
115. DiSilva, supra n .5 7 ,1985 Mass. App Div. Jt 6.
116 Doane. supra n. 17,220 Miss. at 180.
117 See mtra notes 125-27.
118 Riley, supra n -8, 400 Mass at 95.
119 Eg, Christopher, supra n 70, 214 Mass at 334, A twill, supra 
tv 112, 120 Mass at 183, Brow v Hathaway, 95 Mass. 239. 242-43 
(1866)
120 341 Mass 293.298(19601
121. Id.
122. 392 Mass 508. 513-1711984|.
123. E g, Btilingsv Fairbanks. l36.Mass 177.179(188-31
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publisher: (a) reasonably believed that he was pursuing 
proper means to communicate with a legitimately in­
terested recipient; or (b) made a merely "incidental" 
publication to unprivileged persons in the ordinary 
course of business; or (c) made a remark which unprivi­
leged persons overheard simply because they were on 
the scene.,!4

However, at least three different scenarios continue 
to exist in which the privilege may be lost through ex­
cessive publication. First, the employer may say too 
much, disclosing more facts or indulging in more hyper­
bole than legitimate ends require.115 Second, the em­
ployer may rebuke the employee too often or with too 
much enthusiasm.11'' Third, the employer may lose his 
privilege through indiscretion, recklessly spreading the 
defamation to persons who are not legitimately entitled 
hear it.117 Conversely, however, a plaintiff will not be 

heard to complain if he was the one who insisted on air­
ing the matter in front of bystanders.114
The privileged circle expands and contracts from 

case to case. It generally includes the plaintiff's supervi­
sors,119 the company's attorneys,130 its security personnel 
(at least in cases of alleged misconduct),111 persons 
whose jobs involve employee relations,111 clerical work­
ers who type and transmit sensitive letters and memo­
randa,IU and any other necessary or legitimately desir­
able participant in the evaluation, investigation or other 
activity that renders the communication privileged.134

III. Summary) i- 'gment
"In the area of defamation, summary judgment pro­

cedures have been described as particularly appropriate 
because 'the stake here....is free debate....The threat of 
being put to the defense of a lawsuit... may be as chilling 
to the exercise of First Amendment freedoms as fear of 
the outcome of the lawsuit itself.' "m To be sure, persons 
who may have lost their good names unjustly through 
malicious or reckless vilification are entitled to make

124. Butt, supra n .47 ,392 Mass. at 515 n. 11.
125. E.g., Sheehan, supra n .46 ,326 Mass. at 193-94 [a union maga­
zine might legitimately report that members of the brotherhood as­
saulted a business agent but an unsubstantiated embellishment sug­
gesting the victim  was "old enough to be their father" was excessive}; 
Bro tv, supia n 119,95 Mass. at 243 (employer may accuse employee of 
the‘t if circum stances w anant such a charge but he m y  not accuse 
her of unchas t ity for good measure; no allegations can be made which 
are "not appropriate to the legitimate objects of the occasion"!.
126. See, e.g., Bander, supra n. 10,313 Mass. at 344 [whereexecutive 
heatedly condemned on three different occasions employee who gave 
unwelcome congressional testimony, such "expressions so often re­
peated in a m anner so unrestrained were unnecessary in order to sc 
cure the benefit of the privilege"!; Doane, supra n.17, 220 Mass. at 
177 j-ii there is great excess tr. repeating what he has heard there is 
evidence that the defendant was not acting within the privilege 
which the occasion gave hun but outside it”).
127 E.g., Galvin, supra n .21.341 Mass. at 298 (the privilege was lost 
where the employer's agent loudly and repeatedly accused employee 
of theft before a growing crowd of onlookers, even after employee 
asked that the inquire continue in private!

their cases to a jury; but some judges are inappropriately 
reluctant to dispose of frivolous claims summarily. 
There is ample support for a more decisive approach in 
the appellate decisions. Time and again, summary dis­
missals of defamation claims have been affirmed where 
the plaintiff produced no specific evidence sufficient to 
overcome the defendant's privilege.134

In employment cases, it is more than clear that a 
plaintiff states no defamation claim if he points to no 
specific facts suggesting that the employer abused his 
privilege.137 "A party against whom summary judgment 
is sought is not entitled to a trial simply because he has 
asserted a cause of action to which state of mind is a ma­
terial element. There must be some indication that he 
can produce the requisite quantum of evidence to en­
able him to reach the jury with his claim."135 If the record 
contains no evidence that the employer recklessly 
abused its privilege, summary judgment for the em­
ployer should be appropriate. Though Bratt v. Interna­
tional Business Machines Corp. was not decided on 
summary judgment, its theme is important to many 
summary judgment cases: "Whatever the manner of 
abuse, recklessness, at least, should be required" to state 
a claim.139

Particularly when all of the circumstances have 
been disclosed and the record is replete with deposi­
tions, affidavits and other documentary evidence, the * 
court may well have all it needs to award summary judg­
ment, even when motive, intent or state of mind is at 
issue, so long as the plaintiff can point to no spec ific evi­
dence from which a jury would be permitted to infer 
abuse of privilege.140 Merely suggesting, without more, 
that an employer or its agent may have been hostile to 
the plaintiff because of some unrelated event is not 
enough to defeat a properly supported motion.141 
"(Wjhere it is unlikely that the plaintiff will succeed on 
the merits of his claim, courts have been more willing, 
within the area of libel than elsewhere, to grant sum-

128. Christopher, supra n.70,214 Mass, at 334-35.
129. E.g., McCone, supra n.51,393 Mass. at 236.
130. E g., DiSilva, 1985 Mass. App. Div. at 6.
131. Id.
132. E.g.. Mendez, supra a 17, 'Vi Mass -\pp. Ct. at 433.
133. E.g., Arsenault, supra n.98,485 F.Supp. at 1377.
134. Bander, supra n. 10,313 Mass. at 336.
135. Cefalu, supra n .77 ,8 Mass. App. Ct. at 74, g o r in g  Washington 
tbst Co v. Keogh, 365 F.2J 965,968 |D.C. Cu. 19661, cert, denied, 385 
U.S. 101111967).
136. £ g , Pntsker v. Brudnoy. 339 Mass. 776,783119831; Myers, su­
pra n 33 ,380.'«ia»z a t337,MjCi. Inc., supran 12,25Mass. App.Ct. at 
398
137. McCone, supra n .51 ,193 Mass. at 236.
1.38 Dextet's Hearthside Rei.aurant. Inc., supra n SO, 24 Mass. 
App C t at 223
139 Btdli. supra n .47 ,392 Mass at 515 icm pham  supplied).
140 Arsenault, supra n.98,485 FSupp. at 1378-81
141 DnscoUv Boston Edison Company, 15 Mass App C t 954 956 
|1988| (rescript!

D efa m a tio n  in the  W orkplace 93



r  ay judgment."141 With the preservation of free speech 
and the uninhibited sharing of information at stake, 
there is ample reason for such liberality.

IV. Staying Out of "Double
No employer can immunize itself from defamation 

litigation, but prudent management can reduce the er­
rors, excesses and carelessness which most often pro­
duce it.

First, with respect to references, the most cautious 
policy is to give none at all. Many companies invariably 
respond to reference requests with nothing more in­
formative than the title, job description and employ­
ment dates of the person about whom the inquiry is 
made. This is the safest course; but it poorly serves the 
common interest. At some point, an uninformative ref­
erence may even produce a lawsuit for contributing to 
another employer's "negligent hire." Straightforward 
opinions about a former employee's work, work habits 
and character are well protected by the employer's privi­
lege, so long as tney are reasonably based and rendered 
without unseemly vitriol. Certainly, companies that do 
give only name, rank and serial number in response to 
requests for references should do so uniformly, so that 
good performers w ill not be penalized by inferences to 
the contrary and poor performers cannot argue that no 
reference is a good reference.

Second, evaluations, investigations of misconduct, 
references and similar matters should be coordinated by 
persons sensitive to the issues discussed in this article. 
In larger organizations, all such matters should be re­
ferred to the personnel department. In smaller ones, at 
least one senior manager should be trained and directed 
to coordinate them.

Third, sensitive communications should be strictly 
confined to those who need to know. When references 
are given, employers should take precautions to ensure

142. Ceialu, supra n.77, S Mass. App. Ct. at 74, quoting Herbert v. 
Lando, 568 F.2d 974,979 n. 16 |2U Cir 1977), ttv'd or. other grounds.

that the inquiring party is who he claims to be and is 
legitimately interested. Internally, oral reviews should 
be delivered behind closed doors and no employee 
should be dressed down in front of others. Written evalu­
ations should be typed by trusted secretaries (or the per­
sons who write them) and delivered to their subjects in 
hand. Employers should either destroy copies of written 
references, investigatory repons and evaluations after 
the event or should keep them under lock and key. Simi­
larly, care should be taken to lim it access to data stored 
in computer systems.
Fourth, no reference, evaluation or report should 

contain any information not reasonably related to the 
employee's fitness to perform his job.

Fifth, all Investigations, evaluations, and references 
should be scrupulously fair, discreetly conducted and 
carefully considered. Employees charged with wrongdo­
ing should be permitted to explain themselves, confront 
their accusers and challenge any allegations before they 
are made to or in the presence of persons other than au­
thorized investigators.

Finally, employers should closely screen all press re­
leases, newsletters, and other publications. Editors and 
managers should think more than twice before publish­
ing derogatory material unless its accuracy is jinim - 
peachable and the necessity for its publication is clear.

Conclusion
Reduced to its essence, the law of defamation gener­

ously protects employers horn incurring unfair liability 
in the course of legitimate efforts to obtain information 
about the talents, ability, conduct and performance of 
their employees while protecting the employees from 
malice, recldess falsity or reckless indiscretion. While 
the balance may not be easily struck in a particular case, 
the governing principles are likely to produce just 
results when applied with care and reason.

441 U.S. 153 |1979|.

PROVIDING A FULL RANGE OF INVESTIGATIVE SERVICES FOR 
LEGAL, INSURANCE AND CORPORATE CONCERNS SINCE 1935.
□  Fraud & White Collar Investigations □  Surveillance
□  Asset Locations □  Criminal Record Checks
□  Background & Due Diligence □  Defense of Environmental

Pollution Claims
Our toga, the Griffin, is a mythological Greek arum ifr the protector o f one's wealth and secrets.

Charles River Park 
9 Hawthorne Place 
Boston, MA 02114 
617 • 523 • 2288
508 0 6 2  *5511
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S P O N S O R ' S  S T A T E M E N T  F O R  H O U S E  B I L L  445:

"AN A C T  R E L A T I N G  T O  A N  A L C O H O L  S E R V E R  E D U C A T I O N  C O URSE"

A l c o h o l  a b u s e  is a severe p r o b l e m  in Alaska, i m p a c t i n g  
individuals, families, and c o m m u n i t i e s  t h r o u g h o u t  our State. In 
fact, A l a s k a  r anks 4th in t h e  n a t i o n  for p e r  c a p i t a  alcohol 
consumption, a n d  h a s  one of the h i g h e s t  r a t e s  of fetal alcohol 
s y n d r o m e  in the country, w i t h  m o r e  t h a n  30 b a b i e s  each y e a r  born 
w i t h  a l c o h o l  r e l a t e d  impairments.

In 1990, t h e r e  w e r e  m o r e  t h a n  1600 a l c o h o l  r e l a t e d  v e h i c u l a r  
a c c i d e n t s  w h i c h  r e s u l t e d  in m o r e  t h a n  40 fatalities. 180 of t h o s e  
a c c i d e n t s  w e r e  c a u s e d  by a l c o h o l  i m p a i r e d  m i n o r s  w h i c h  r e s u l t e d  in 
6 of t h o s e  deaths. In A n c h o r a g e  a l o n e  t h e r e  w e r e  m o r e  t h a n  1,800 
DWI a r r e s t s  in 1991.

O v e r  t h e  i n t e r i m  I w o r k e d  w i t h  Mothers' A g a i n s t  D r u n k  Driving 
(MADD) , t h e  a l c o h o l  industry, t h e  D e p a r t m e n t  o f  M o t o r  Vehicles, and 
t h e  A.B.C. B o a r d  to a d dress this problem. T h e  r e s u l t  of this 
c o o p e r a t i v e  e f f o r t  is H B  445.

T h i s  l e g i s l a t i o n  w o u l d  r e q u i r e  a l c o h o l  s e rvers t o  take an 
a p p r o v e d  a l c o h o l  s e r v e r  e d u c a t i o n  c o u r s e  w i t h i n  30 d a y s  of b e i n g  
hired. T h i s  t r a i n i n g  w o u l d  i n clude s u c h  t o p i c s  as a l c o h o l ' s  affect 
on the b o d y  a n d  behavior, p a r t i c u l a r l y  d r i v i n g  ability, d r u n k  
d r i v i n g  a n d  civil l i a b i l i t y  laws, i d e n t i f y i n g  f r a u d u l e n t  IDs, 
m e t h o d s  o f  r e c o g n i z i n g  the p r o b l e m  drinker, u s e  o f  c o m m u n i t y  
t r e a t m e n t  programs, a n d  h a n d l i n g  p r o b l e m  c u s t o m e r s  t o  cut off 
s e r v i c e  a n d  get t h e m  h o m e  safely.

T h e  A.B.C. b o a r d  w o u l d  e s t a b l i s h  c r i t e r i a  w i t h  w h i c h  to 
e v a l u a t e  e d u c a t i o n  p r o g r a m s  c u r r e n t l y  available, a n d  a p p r o v e  a 
p a c k a g e  o f  a l c o h o l  s e r v e r  e d u c a t i o n  courses. T h i s  p a c k a g e  w o u l d  
i n clude a v a r i e t y  of a p p r o v e d  c o u r s e s  w h i c h  w o u l d  ensure 
a c c e s s i b i l i t y  to a l cohol s e rvers in b o t h  u r b a n  and r ural A l a s k a  at 
m i n i m a l  cost, m o s t  l i k e l y  u t i l i z i n g  i n s t r u c t i o n  m e d i u m s  v a r y i n g  
from the c l a s s r o o m  to the v i e w i n g  of v i d e o  c a s s e t t e s  f o l l o w e d  by 
w r i t t e n  e x c e r c i s e s  or an exam. y

H B  445, if enacted, s h o u l d  go a long w a y  t o w a r d s  r e d ucing 
i n c i d e n t s  of d r u n k  driving, and will aid p r o b l e m  d r i n k e r s  by* 
h e l p i n g  a l c o h o l  s e r v e r s  i d e ntify and i n t e r v e n e  b e f o r e  t h e y  e n d a n g e r  
t h e m s e l v e s  and others. *

★ ★
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE CHOQUETTE
TO: HB 445

Page 2, lines 15 - 16:
Delete "licensed or employed on the effective date of this Act shall complete the course required 

under AS 04.21.025(a), enacted in sec. 1 of this Act,"
Insen "required to complete an alcohol server education course under AS 04.21.025(a), enacted in 

sec. 1 of this Act, shall complete the course"

7-LS1733VD.1
Ford

02/15/92



WALTER J. HICKEL, GOVERNOR

d e p a r t m e n t  o f  r e v e n u e 650 W. 7THAVE
ANCHORAGE, ALASKA 00501-8008

ALCOHOLIC BEVERAGE CONTROL BOARD

February 26.1992

The Honorable Dave Choquette 
Alaska House of Representatives 
P. O. Box V 
Juneau. AK 99811

r e : HB 445

Dear Representative Choquette:

This letter intends to express the Alcoholic Beverage Control 
B o a r d ' 8  support for HB 445. As you may know, the board is currently 
informally requested under Municipality of Anchorage ordinance to 
approve training programs presented within the municipality.

The board believes that server training stimulates employees1 and 
licensees' ability to responsibly serve the public. If this 
legislation is enacted into law, the board will begin drafting, 
regulations to fulfill its charge.

If you have any questions, please do not hesitate to call.

Sincerely,

Patrick L. Sharrock 
Director, ABC Board 
(907) 277-8638

P S / C l

92-046



H ouse B i l l  445

S e c t i o n  1 amends AS 04.21.025 by r e q u i r i n g  each h o l d e r  of a 
liquor license and their employees to c o m p l e t e  an alcohol server 
e d u c a t i o n  c ourse approved by the A l c o h o l  B e v e r a g e  Control Board.

S e c t i o n  2 requires this t r a i n i n g  to o c c u r  w i t h i n  30 days of 
c o u r s e  approval by the A l cohol B e v e r a g e  C o n t r o l  Board.

T r a i n i n g  of liquor store, bar, and r e s t a u r a n t  e m p l oyees is an 
ex c e l l e n t  a p p r o a c h  to b roadening the i n f o r m a t i o n  base regarding 
the e f f e c t s  of alcohol on a person, and the laws g o v e r n i n g  the 
sales of alcoholic beverages. T h i s  t r a i n i n g  is c u r r ently 
m a n d a t o r y  in Anchorage, and would be r e q u i r e d  throug h o u t  the 
state.

Due to the remoteness of m a n y  areas of the state, d e l i v e r y  of 
these courses may require n o n - t r a d i t i o n a l  approaches. 
I n t e r a c t i v e  video and audio t e l e c o n f e r e n c e s  are v i a b l e  options 
in m o s t  locations.

T h e  division, w h i l e  having no r e s p o n s i b i l i t y  for the d e l i v e r y  of 
this training, is supportive of t h i s  effort.



•"

Tom Fink, 
Mayor

Municipality of Anchorage
Municipal Health & Human Services Commission

825 "L" Street 
P.O. Box 196650 • Anchorage, Alaska 99519-6650 Telephone: 

(907) 343-4674

F e b r u a r y  21, 1992

R e p r e s e n t a t i v e  David C h o q u e t t e
State C a pitol
Juneau, A K  99801-1182

Dear R e p r e s e n t a t i v e  Choquette,

The M u n i c i p a l i t y  of A n c h o r a g e  H e a l t h  and H u m a n  Services 
C o m m i s s i o n  has reviewed HB 44 5", w h i c h  w o u l d  require compl e t i o n  
of an alcohol server e d u c a t i o n  c ourse as a c o n d i t i o n  for 
issuance or renewal of alcohol b e v e r a g e  licenses. The 
C o m m i s s i o n  s t r o n g l y  supports p a ssage of HB 445".

The p r o p o s e d  bill will reinforce the local liquor laws by 
s t a n d a r d i z i n g  the alcohol server e d u c a t i o n  c u r r i c u l u m  and 
s t r e n g t h e n i n g  the proof of c o m p l i a n c e  w i t h  this training.

T he recent death of two A n c h o r a g e  w o m e n  in a m o t o r  v e h i c l e  crash 
involving alcohol might have been p r e v e n t e d  if liquor store 
e m p l o y e e s  w e r e  better e d u c a t e d  w i t h  respect to identifying 
i n t o x i c a t e d  persons who should not be served.

The C o m m i s s i o n  is d e e p l y  c o n c e r n e d  about the d e s t r u c t i v e  effect 
of alcohol on our community. If we can p r ovide further support 
for this bill, please call our staff, M i c h a e l  Huelsman, at 
343-6718.

Sincerely,

R i c h a r d  Towell, Chair
M u n i c i p a l  H e a l t h  and Human Servi c e s  C o m m i s s i o n

cc: Helen D. Beirne, Ph.D., Director 
M u n i c i p a l i t y  of A n c h o r a g e  
D e p a r t m e n t  of H e a l t h  and H uman Services



B r i s t o l  B a y  A r e a  H e a l t h  C o r p o r a t i o n
P.O. BOX 130 • DILLINGHAM. ALASKA 99576 
(907) 842-5201 or (907) 842-5202

F e b r u a r y  19, 1992

R e p r e s e n t a t i v e  Dave C h o q u e t t e  
P.O. Box V 
State Capitol 
Juneau, AK 99811

Dear R e p r e s e n t a t i v e  Choquette,

The Bristol B a y  Area H ealth C o r p o r a t i o n  was given the 
op p o r t u n i t y  to p r o v i d e  input in the draft form of HB 445. In 
response to your r e quest we w o u l d  like to be on r e c o r d  in support 
of this piece of legislation.

Alcohol abuse has been i d e n t i f i e d  by our regional health 
c o r p o r a t i o n  as the n u m b e r  one c o m m u n i t y  h e a l t h  concern. HB 445 
will have the p o t e n t i a l  for c h a n g i n g  the e n v i r o n m e n t  in which 
p e ople drink. The arduous task of i dentifying p o s s i b l e  solutions 
in an effort to a d dress this i d e n t i f i e d  h e alth c o n cern are 
s u p p o r t e d  w h o l e h e a r t e d l y  by the Bristol B a y  Area Health
C o r p o r a t i o n .

Please feel free to c o n t a c t  V i v i a n  Echavarria, Health E d u c a t i o n  
Director, who w o u l d  be a v a i l a b l e  to e n t e rtain any questions you 
m a y  have. Her n u m b e r  is 842-9347.

Thank you for your support.

S i n c e r e l y ,

B R I S T O L  BAY A R E A  H E A L T H  C O R P O R A T I O N

R o b e r t  J . CJLarK

C h i e f  E x e c u t i v e  O f f i c e r

R J C/mm

cc: BBAHC E x e c u t i v e  C o m m i t t e e
C h r i s t i n e  DeCourtney, A c t i n g  C.O.O. 
R e p r e s e n t a t i v e  G e o r g e  Jacko 
Se n a t o r  Fred Z h a r o f f  
Vivian Echavarria, H ealth Education

KANAKANAK HOSPITAL DENTAL SERVICES MENTAL HEALTH SERVICES DRUG &. ALCOHOL SERVICES
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K e b r u c r y  13, 1992

R e p r e s e n t a t i v e  Dove C h o q u e t t e  
P. 0. Box V (MS 3100)
.Juneau, AK 998 1 1

Dear R e p r e s e n t a t i v e  C h o q u e t t e ,

At out C c n e r a l  M e m b e r s h i p  m e e t i n g  held last n i g h t ,  the 
A n c h o r a g e  R e s t a u r a n t  and B e v e r a g e  A s s o c i a t i o n  v o t e d  u n a n i m o u s l y  
to e n d o r s e  and s u p p o r t  H ouse Bill £45, che m e a g u r e  you i n t r o d u c e d  
m a k i n g  a l c o h o l  s e r v e r  t r a i n i n g  m a n d a t o r y  in A l a s k a .

L o n g  b e f o r e  such t r a i n i n g  was made o b l i g a t o r y  in A n c h o r a g e  by 
the M u n i c i p a l  A s s e m b l y ,  AR B A  w o r k i n g  w i t h  the s t a t e w i d e  trade 

a s s o c i a t i o n  CHARR, i n t r o d u c e d  the T e c h n i q u e s  of A l c o h o l  M a n a g e m e n t  
(TAM) p r o g r a m  on a v o l u n t a r y  basis for the b e n e f i t  cf our m e m b e r s .
To dace, ov e r  8 , 0 0 0  p e r s o n s  h a v e  a t t e n d e d  a T A M  S e m i n a r  here in A l a ska.

We ti r n l y  b e l i e v e  that e d u c a t i o n  it the m o s t  u s e f u l  tool in 
r e d u c i n g  a l c o h o l - r e l a t e d  a c c i d e n t s .  E d u c a t i o n ,  avch as p r o v i d e d  by the 
TAM p r o g r a m ,  can instill the k n o w l e d g e ,  c o n f i d e n c e  and m o t i v a t i o n  to 
p r e v e n t  illegal, b e v e r a g e  a l c o h o l  p r o b l e m s .  A l c o h o l  s e r v e r  t r a i n i n g  
gives s e r v e r s  and s e l l e r s  a k n o w l e d g e  and u n d e r s t a n d i n g  of their 
key role in r e d u c i n g  a l c o h o l - r e 1 ated a c c i d e n t s  and p r o v i d e s  th e m  with 
the t o o l s  r e q u i r e d  to r e d u c e  such a c c i d e n t s .  We l l  c r a i n e d  e m p l o y e e s  
nrc e s s e n t i a l  to any b u s i n e s s ,  and we b e l i e v e  chat soc i e t y ,  as we l l  

as our i n d u stry, can only b e n e f i t  f r o m  t r a i n i n g  r e s p o n s i b l e  b e v e r a g e  
s e r v i c e  t e c h n i q u e s  to all servers.

O ur A s s o c i a t i o n  s t r o n g l y  e n d o r s e s  H o u s e  B i l l  445 and has asked 
me to express; our s i n c e r e  a p p r e c i a t i o n  to you.

Carol W i l s o n  
E x e c u t i v e  D i r e c t o r

• • • E t*l'«• •
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mailing address:
735 Wru 4th Avmiir, Boa 821 
Anfhfiiâ r, AK V950I

February 17, 1992

(907)2Sfi-MADD BUSINESS ADDRESS 
755 Wcu -Jili Avrnue, Suiir 501 

An«'hf»i«î c, AK 99501

R e p r e s e n t a t i v e  C h o q u e t t e  
House of Repre s e n t a t i v e s  
P.O. Box V
Juneau, Alaska 99811

Re: House Bill 445

Dear R e p r e s e n t a t i v e  Choquette,

The Anchorage C h apter of MADD is pleased to support HB 445.
It is extremely important that all persons involved in 
selling or s e rving alcohol have a clear u n d e r s t a n d i n g  of the 
following:

1 . the effects of alcohol on the body and behavior, 
p a r t i c u l a r l y  driving ability;

2 . the effects of alcohol when used in c o m b i n a t i o n  with 
p r e s c r i p t i o n  or nonpre s c r i p t i o n  drugs or illegal 
drugs ,*

3. methods of r ecognizing the p r o b l e m  d r i n k e r  and the 
use of c o m m u n i t y  treatment programs;

4. laws r e g a r d i n g  sale to underage or d r u n k e n  persons, 
c o n s u m p t i o n  on and off premises, hours of operation, 
and penal t i e s  for violations of laws r e l ating to 
a l c o h o l ;

5. fetal a l cohol syndrome and fetal alcohol effects;
6 . drunk d r i v i n g  and civil liability laws;
7. methods of dealing with the p r o b l e m  customer, 

including ways to cut off service, and means of 
safely t r a n s p o r t i n g  the customer home;

8 . a d v e r t i s i n g  and m a r k e t i n g  that promote safe and 
respon s i b l e  d r i nking patterns; and

9. valid means of proving the age of the customer.

Ke understand that this type of information may need to be 
d e l i vered by some o t h e r  means than in the traditional 
c l a s s r o o m  setting in many parts of the state. However, there 
is no reason this i nformation can't be d e l i v e r e d  by means of 
video or even audio tapes with accompanying workbooks. MADD 
w h o l e h e a r t e d l y  supports this bill.

Sincerely,

Susan H u m p h r e y - S a r n e t t

MODIFYING
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Alcohol education
N o t  w h y ,  b u t  h o w ?

Rep. Dave Choquette has introduced a second bill 
requiring alcohol vendoi hroughout the state to take 
an alcohol server education course.

Such a course already is required in Anchorage, 
and by all accounts is useful. The Alcoholic Beverage 
Control Board believes the course helps impress upon 
bartenders and liquor store employees their 
responsibilities in serving alcohol. T h e  liquor 
industry says it gives even experienced bartenders 
useful tips for telling whether a person has already 
had too m u c h  to drink. A n d  it gives them confidence 
to k n o w  someone will back them up if they refuse 

service.
Would requiring education outside of Anchorage be 

too m u c h  of a burden and expense for the liquor 
industry? After all, for servers in town it's easy 
enough to drive to a class. But what about the rural 
parts of the sLate?

Sending a book out with a case of beer w o n’t take 
the place of four or five hours of classroom lecture 
and discussion. But Alaska is already used to 
bridging distances with teleconicrences and 
videotape. W e  say where there's a will to sell alcohol, 
there’s a w a y  to teach people to sell it responsibly.



Welcome to B A D D / r.e.a.c .t.s.!

Liability is a big issue in our business today. The last thing your 
business needs is a lawsuit, due to an employee's inability to 
recognize a situation and handle it properly.

BADD/re.a.c.t.s. is a comprehensive training program. Our goal is to 
build on the knowledge you already have of responsible business 
practices. Employees can avoid criminal charges and costly 
lawsuits, can assure that their customers will keep coming back, 
and increase their gratuities. Owners can protect their businesses 
from lawsuits and decrease the cost of their liquor liability 
insurance. Some insurance companies already grant con­
siderations for liquor liability insurance discounts to those 
businesses that qualify.*

Our objectives extend further than just the business angle. We will 
provide you with an awareness of the "Total Picture" of the 
situation from the effects of alcohol on the body, your legal and 
professional responsibilities as an owner or employee, and 
highlight recent changes in liquor liability.

We will change some attitudes about your role as a dispenser of 
alcohoL We want you to feel good about serving alcohol and 
managing your customers in any situatioa

Responsible alcohol service promotes responsible alcohol con­
sumption. Together, we can help save lives, reduce liability, and 
promote professionalism throughout the hospitality industry. A 
well trained employee is your biggest asset!

Do you believe your employees have the knowledge they need to 
properly represent and protect your business?
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