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Currently, house 1inspections are generally paid for by the
buyer pursuant to a contingency contained in the Earnest Money
Agreement made at his request. This proposal shifts the cost of
the i1nspection to the seller, and mandates that the inspection will
be performed in essentially all cases, rather than only in those
instances where the buyer 1s sufficiently sophisticated to request

an inspection.
IV. EVALUATION

Initially, this proposal may somewhat delay sales, in part

because of the need for additional 1inspectors. We believe that
sufficient qualified inspectors are or can be avairlable to meet the
demand. Rather than an additional |licensing bureaucracy for

inspectors, we propose that State licensed architects and
engineers, whose certification already demonstrates general
familiarity with construction, would be authorized to perform the
inspections without further certificationl2. We anticipate that
those engineers or architects who are not reasonably well qualified
to do 1inspections (for example, petroleum engineers) would be
disinclined to do them, and would be dissuaded by liability risks
and their professional malpractice insurers from doing so.

In 1989, Texas adopted legislation licensing home inspectors
who complete a 90-class hour training program and successfully
complete a written examination in the fieldl*. See Tex. Civ. Code
8535.202 (Licensed Real Estate Inspectors), attached hereto as
Exhibit ,IH. There appears to be no requirement that a licensed
inspector inspect a property prior tc a sale; however, no one can
hold himself out as a house inspector without a license. Licensees
each pay $250.00 into a real estate inspection recovery fund which
may pay some or all of the liability of a negligent inspector.

Until the seller decides to perform the repairs set forth in
the report, the attempt to sell the property would be suspended.
The real estate agent would not wish to waste time attempting to
sell the property, 1i1f financing would not be available and the
seller will not commit to performing the repairs. If the repairs
are completed or the seller commits to having them done as part of
the sale, then the matter could move forward. | am proposing that
there be an upper limit on the repairs necessary to finance the
sale of the home, below which the statute deems the repairs to be
immaterial. If the upper limit is $2,000.00, then to the extent
that there are 1in aggregate less than $2,000.00 worth of minor
repairs, the seller and buyer can negotiate for the value, but the

12See Exhibit "11™, "A Home Buyer®"s Guide to Environmental
Hazards".

1X5ee Exhibit "12", Texas Civil Code 8535.202 (Licensed Real
Estate Inspectors).
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appraiser and lender should not care. IT the repair is a single
$1,500.00 i1tem that happens to be the furnace, then this would have
to be repaired. Some repairs are cosmetic, while others go to the

habitability of the propertyld

The real estate brokers and appraisers we have contacted
regarding this proposal have indicated tentative support for i1tl5.
We believe that the proposal can be developed into a form that will
win the broad-based support of most of the significant players 1in
the real estate industry, including brokers, appraisers, mortgage
insurers and lenders. We acknowledge that those lenders currently
holding a large inventory of unsold houses may disapprove of the
proposal. These institutions, however, Ilike others 1in the
industry, will stand to benefit in the long run from a housing
market free of defective houses.

Respectfully Submitted,
LAW OFFICES OF WILLIAM L. McNALL

By:
William L. McNall

WLMZ kdm

14Subject to secondary market requirements.

155ee Exhibit "13", ADpraisal Report and Comment. See also.
Reynolds v. U.S.. 643 F.2d 707; Kjpf v. U.S.. 501 F.Supp. 110
(U.S.D.C. Mont. 1980); Alva v. Cloninaer. 277 S.E.2d 535 (N.C.App.

1981).
INSPECTIONSPROPOSAL 5
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Testimony
of
Al Haslebacher, President
Spokane District Farm Credit Council
Relative to
Alaska HB 398
before the House Labor & Commerce Committee

2-26-92

The Spokane District Farm Credit Council (SDFCC) is a t.3de
association formed to safeguardthe legislative interests of its
members: the Farm Credit Bank of Spokane; itsdistribution arm,
Northwest Farm Credit Services, an Agricultural Credit Association;
and member cooperatives in the Pacific Northwest.

The Twelfth Farm Credit District has over $2 billion in loans to
farmers, ranchers, and cooperatives in the states of Alaska, Idaho,
Montana, Oregon, and Washington. We wish to be onrecord as opposing
HB 398. While we understand that there has been no action on this
bill to date, we wish the committee to be aware of our concerns.

The Farm Credit System and the Twelfth District have had many costly
"borrowers rights" obligations imposed as a result of the Agricultural
Credit Act of 1987. At the same time, we are under strong pressures
to reduce costs of operations. We believe that additional
state-imposed obligations will increase <costs at a time in our
"recovery cycle" when all options for reduced costs must be explored.
Increases in costs of operations tend to reduce availability of credit
in areas where business volume 1is low. Therefore, we ask that the
Farm Credit Bank and itss association be exempted as federal

instrumentalities.

If you have need of further information, please feel free to call me
at (509) 838-9207.
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an element of the relative nature of the
work test. Thus, only if it is determined
that Kroll acted as an employer in the
course of his construction activities may
Donald reasonably be said to have been
engaged in work which was "a regular part
of the employer’s regular work." Ostrem v.
Alaska Workmen's Compensation Board,
511 P.2d at 1063.*

[5] For purposes of the Act, r\ employ-
er is defined as “a person employing one or
more persons in connection with a business
or industry coming within the scope of this
chapter." AS 23.30.265(12). The Board
stated in this regard:

The definition of subsection (12) ‘in
connection with a business or industry
coming within the scope of this chapter’
is interpreted to mean all business or
industry is to be considered as covered by
the Act and that interpretation would
follow Larson’s v/hich includes every per-
son in the service of another under con-
tract. [Emphasis added.]

The Board’s broad construction of AS 23.-
30.265(12) fails to give proper weight to the
statutory limitation to employment rela-
tionships "in connection with a business or
industry." In Larson's terms,* the policy
question is whether Kroll’s construction ac-
tivity, either by itself or as an element of
his rental activities,7 was a profit-making
enterprise which ought to bear the costs of
injuries incurred in the business, or was the
construction activity simply a cost-cutting
shortcut in what was basically a consump-
tive and not a productive roll played by
Kroll.*

We conclude that the Board's statement
with respect to the parameters of the statu*

5. The concept of "regular work” as used in
ostrem as pan of the te-n for differentiating
between employees and independent contrac-
tors Is a subclass of "business” as used in AS
23.30.265(12). Whether a person engages in a
"business” within the meaning of AS 23.30.-
265(12), is re'evant for puiposes of determining
the "extent to which claimant’s work is a regu-
lar pan of the employer's regular work." o0s—
trem, 511 P.2d at 1063. The Board's first obli-
gation is to ascenain the nature of the panicu-
lar business enterprise In which the injury al-
legedly occurred, and then to determine wneth-

tory definition of an employer reflects an
erroneous standard of law. As a result, the
threshhold issue of whether Kroll’s con-
struction activity was sufficient to establish
his status os an employer must also be
remanded to the Board for further roi.sid-
gration.*

REVERSED and REMANDED.

(0 | KITNUVEearstiM

Max BEVINS and Johnson-Bevins Inc.,
d/b/a Star Realty, Appellants,

v,

David L. BALLARD and Linda K.
Ballard, Appellees.

No. 4571,
Supreme Court of Alaska.
Nov. 19, 1982,

Purchasers brought action against ven-
dors and real estate broker alleging, in part,
intentional and negligent misrepresentation
in describing condition of well on property.
The Superior Court, Third Judicial District,
Anchorage, Eben H. Lewis, J., rendered
judgment,in favor of purchasers, and bro-
ker appealed. The Supreme Court, Burke,
J., held that: (1) trial court’s dismissal of
purchasers' negligence claim against real
estate broker precluded broker’s liability
from resting on a negligent representation

cr the work being done by the claimant is a
regular pan of that business.

6. see 1C A. Larson, supra note 2, § 50.21.

7. 1d. at § 50.2-2.

8. 1d. at § 50.21. at 9-70 to 9-71 & nn. mand 5.
But see Donald v. Whatley. 3-16 S0.2d 895
(Miss. 1977).

9. Burpess Constr. Co. v. Smal"wod. 623 P.2d
312. 317 (Alaska 1981).
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theory, even though postjudgment amend-
ments are allowed to conform issues tried to
evidence, where, subsequent to dismissal,
neither party argued negligent misrepre-
sentation in trial briefs, court and parties
treated case as one involving innocent mis-
representations, and broker neither express-
ly nor impliedly consented to trying negli-
gence claim, but (2) real estate broker who
made material misrepresentation to pur-
chasers as to condition of well on unim-
proved property was liable to purchasers,
even though representation was i nocently
made.
Affirmed.

Connor, J., dissented in part and filed
an opinion in which Rabinowitz, J., joined.

1. Negligence *=2

In determining whether duty exists to
provide accurate information once speaker
undertakes to speak, factors to consider are
whether speaker had knowledge, or its
equivalent, that information was desired
for serious purpose and that listener intend-
ed to rely upon it, foreseeability of harm,
degree of certainty that listener would suf-
fer harm, directness of causation, and policy
of preventing future harm.

2. Brokers «=*102

In land sales context, duty to provide
accurate information when real estate bro-
ker undertakes to speak can arise when
broker becomes aware of suspicious facts
regarding his or her representations, or
when purchaser makes affirmative inquiry
and broker fails to check accuracy of subse-
guent responding representation, or when
court determines that public policy requires
brokers to ui dertake certain functions.

3. Pretrial Procedure *=693

Trial court's dismissal of purchasers'
negligence claim against real estate broker
precluded broker's liability for misrepresen-
tations from resting on a negligent repre-
sentation theory, even though postjudg-
mcnt amendments are allowed to conform
issues tried to evidence, where, subsequent

*Dimond, Senior Justice, sitting by assignment
made pursuant to article 1V, section 11 of the

655 PACIFIC REPORTER, 2d SERIES

to dismissal, neither party argued negligent
misrepresentation in trial briefs, court and
parties treated case as one involving inno-
cent misreprc-"*,ntations, and broker neither
expressly nor impliedly consented to trying
negligence claim.

4. Vendor and Purchaser *=37(1)

Vendors guilty of even innocent mis-
representation cannot hide behind doctrine
of caveat emptor because vendors are pre-
sumed to know character and attributes of
land conveyed and purchasers are conse-
quently entitled to rely on vendors’ reasona-
ble representations.

5. Fraud *=13(2)

Owner of land must be both truthful
and informed in making any representa-
tions, for fraud includes pretense of knowl-
edge where there is none.

6. Brokers *=102

Policy favoring liability of real estate
brokers for innocent misrepresentation is
founded on recognition that purchasers
should be entitled to rely on a broker's
representations.

7. Brokers *=106

Purchaser who relies on a material mis-
representation of real estate broker, even
though innocently made, has a cause of
action against broker.

8. Brokers *=102

Real estate broker who made material
misrepresentation to purchasers as to condi-
tion of well on unimproved property was
liable to purchasers, even though represen-
tation was innocently made.

Fredrick P. Pettyjohn, Anchorage, for ap-
pellants.

Saul R. Friedman, Hedland, Fleischer &
Friedman, Anchorage, for appellees.

Before RABINOWITZ, C.J., CONNOR.
BURKE, and MATTHEWS. JJ., and DI-
MOND, Senior Justice.*

Constitution of Alaska, and Alaska R.Admin.P.
23(a)-
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OPINION
BURKE, Justice.

This is an appeal from a judgment hold-
ing a real estate broker liable for certain
misrepresentations made in the course of a
real estate transaction.

A. Facts

On February 3, 1975, David and Linda
Ballard purchased a lot with an unfinished
dwelling from Josephine, Patricia, and Wil-
liam Ferris. Prior to their purchase, cer-
tain representations were allegedly made to
the Ballards regarding the adequacy of a
well on tte p o' crty. The purchaser, David
Ballard who had pr -ious experience as a
general contractor, i...impted to complete
‘ne existing well r i.,e property. He in-
stalled a pump an , iping from the well to
the house. The veil, however, failed to
provide sufficient water. As a result, the
Ballards were forced to haul water to their
property. They subsequently incurred ex-
penses of 56,935.00 in deepening the well to
an adequate level.

Believing themselves the victims of
fraudulent misrepresentations, the Ballards
sued the sellers, the broker (Bevins), and an
employee of the broker (Lucas). Their com-
plaint alleged, in part, intentional and neg-
ligent misrepresentation.l In addition, it
alleged that Bevins and Lucas had a duty to
check the well's condition, that Lucas knew
there was no functional well, that Bevins

I. The complaint made the following factual al-
legations;

a) Bevins personally inspected the property;
b) sellers told Bevins that there was a well
dnlled on the property; )

(c) sellers failed to disclose to Bevins the
incomplete nature of the well, with the knowl-
edge and intent that Bevins would tell potential
buyers there was a well;

d) sellers represented to the broker's em-
ployee that the well was finished, held 36 feet
of standing water, and was caJJabIe of support-
ing the reasonable water needs of residents of
the house;

(e) sellers made those relpresentations with
the intent that Lucas would tell the buyers;

0 Lucas did so represent to the Ballards:

ﬁ the representations were false;

Lucas made the representations with the
knowledge they were false:

was vicariously liable for Lucas’s acts, and
that the Ferrises were vicariously liable for
the actions of their agents, Bevins and Lu-
cas. The complaint did not explicitly allege
innocent misrepresentation.

After the close of plaintiffs' evidence, the
trial court dismissed certain counts of the
complaint. First, the court ruled that the
broker did not have a general duty to in-
spect the premises. Second, it held that the
broker was not vicariously liable for the
acts of his employee, Lucas. In a subse-
gquent written decision, the court further
ruled that Lucas was not liable. It then
held that Bevins and the sellers were jointly
and severally liable, each with a right of
contribution from the other for any pay-
ment in excess of a pro rata share. While
both the sellers and the broker filed timely
notice of appeal, only Bevins, the broker,
pursues his appeal.

The basis of the broker's liability is not
clear/ The court found that the sellers
were the source of the representation that
the well was "good," i.e., capable of supply-
ing the reasonable water needs of the resi-
dents. It ruled that the broker had a right
to rely on the representations, and thus the
Tilers were liable (as principals) for the act
jf Bevins (their broker and thus their
agent)-who passed on the misrepresenta-
tion.The court also found that Lucas
passed on the representation intending that

(i) sellers made the representations knowing
they were false, for the purpose of deceiving
plaintiffs and inducing them to buy,

0) plaintiffs did rely and were induced; and.

(k) plaintiffs were unable to discover the de-
fect until after purchase.

In addition, the following legal allegations
were nv>de:

(1) Brvins owed plaintiffs a duty to investi-
gate the accuracy of the sellers' representa-
tions. and breached that duty (this count was
dismissed at the close ol plaintiffs' evidence):

$2) Lucas (broker's employee) owed plain-
(tjifs a duly to investigate, and breached that

uty;

(3) Bevins was vicanouslv liable for acts of
his employee Lucas (this count was dismissed
at the close of plaintiffs’ evidence); and.

(4% sellers were vicariously liable for the acts
of their agents, Bevins, the broker, and his
employee. Lucas.
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it be relied upon; Bevins admitted to the
same intent. The court further found thnt
the Ballards did so rely, and that their
reliance was justified.

Although the court earlier eoncluded that
Bevins had no ge.-eral duty to inspect, it
subsequently held that a duty of inquiry
arose when Lucas asked Bevins, on behalf
of the Ballards, about the adequacy of the
well. The court concluded that Bevins act-
ed unreasonably by simply assuring Lucas
that it was a "good well" rather than by
investigating. Thus Bevins' liability ap-
pears to rest on a negligence theory.

Certain facts are not contested:
1. The listing mentioned a 100 foot well.

2. The well proved to be incomplete, i.e.,
inadequate to support reasonable
water needs.

3. Bevins, the broker, testified that the
listing of a well would reasonably
lead buyers to assume the well was
"good," i.e., adequate.

4. The Ballards relied on the listing and
representations that the well was
"good."

5. Both Lucas and Bevins intended that
the Ballards so rely.

As to the source of the misrepresentation,
Bevins testified that he would not have
written it on the listing unless it came from
the sellers. The sellers, however, denied
telling him about it; they testified that
Bevins must have misunderstood. The
court believed Bevins, concluding that the
sellers were the original source of the repre-
sentation.

B. The Broker's Liability

There are three types of misrepresents-
tions: (TntentionaQ'negligenfo and (Innocent)
While the Ballards did assert an intentional
misrepresentation claim against the sellers,
they did not do so against Bevins or Lucas.

2. Bevins* liability could be based on a vicarious
liability for the acts of his employee Lucas. As
we noted In Bhck V. Dahl, 625 P.2d 876, 879 n.
3 (Alaska 19SI), a real estate broker can be
liable under the doctrine of respondeat superior
for the acts of his or her sales-peopte. How-
ever. two of the rulings below preclude resting
liability on such a basis. First, at the close of

655 PACIFIC REPORTER, 2d SERIES

Cecu. Itov

Thus, wo need addrcsjxtfnly the negligent
and innocent misrepresentation claims in
this appeal, (bevinsj liability to be sus-
tained, must rest on one of these two theo-
nes/

Q . Negligent Misrepresentation)

The Ballards' third claim for relief stated
a cause of action for negligence against
Bevins. That claim alleged that Bevins had
a duty to "take reasonable steps to deter-
mine whether or not the well was a
completed well" and had sufficient capacity
to support a purchaser's reasonable water
needs, that Bevins breached that duty, and
that as a direct and proximate result of
Bevins' broach the Ballards purchased the
property believing the well was completed.
As noted, the trial court subsequently dis-
missed that claim, and the Ballards did not
appeal. In its final opinion, however, the
trial court imposed liability on grounds that
Bevins had a "duty to inquire of the sellers
whether the well was, in fact, ‘a good
well."™ Bevins argues that the court thus
held him negligent even though negligence
was dismissed from the case and, further,
that he was prejudiced thereby because dis-
missal of the third claim led him to forego a
negligence defense.

[1,2] We recognized the tort of negli-
gent misrepresentation in Transamerica Ti-
tle Insurance Co. v. Ramsey, 507 P.2d 492
(Alaska 1973), and Howarth v. Pfeifer, 443
P.2d 39 (Alaska 196S). Under this theory.
Bevins could have been liable for breaching
his duty to provide accurate information
once he undertook to speak. In determin-
ing whether such a duty exists, one must
consider: (a) whether the defendant had
knowledge, or its equivalent, that the infor-
mation was desired for a serious purpose
and that the plaintiff intended to rely upon
it; (b) the foreseeability of harm; (c) the
degree of certainty that plaintiff would suf-

the Ballards* evidence, the tnnl court dismissed
the eighth claim (or relief, which had asserted
that Bevins was vicariously liable. Second, in
its written opinion, the trial court found in
favor of Licas. the salesman, Thus there is no
underlying liability for which Bevins could be
held vicariouslly responsible.  The Ballards
have not appealed these rulings.
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fer harm; (d) the directness of causation;
and (e) the policy of preventing future
harm. Howarth v. Pfeifer, 443 P.2d at 42;
see Transamerica Title Insurance Co. v.
Ramsey, 507 P.2d at 494-95.3 In the land
sales context, such a duty can arise when a
broker becomes aware of suspicious facts
regarding his or her representations, or
when a buyer makes an affirmative inquiry
and the broker fails to check the accuracy
of his subsequent responding representa-
tion, or when a court determines that public
policy requires brokers to undertake certain
functions.  See, e.g., First Church of the
Open Bible v. Cline J. Dunton Realty, Inc.,
19 Wash.App. 275, 574 P.2d 1211 (1978).

[3] We believe, however, that the trial
court's dismissal of Ballards’ third claim for
relief, which was their only negligence
claim against Bevins, precludes the broker’s
liability from resting on a negligent misrep-
resentation theory.4 While Alaska Rule of
Civil Procedure 15(h) allows post-judgment
amendments to conform the issues tried to

3. In Transamerica Title, we upheld submitting
the negligence issue to the jury where a title
insurance company failed to inform a client
that a power of attorney, upon which she was
relying in asserting her authority to sell the
property, had been revoked. Although the title
company was unaware of the revocation, that
information was readily available to it. We
concluded that the title insurer knew that the
seller, its client, desired information about her
legal capacity to sell the land, that she intended
to rely on that information, and that there was
foreseeable harm to her should she be Foorly
advised. We concluded that the jury could find
that the title company had a "duty to speak
carefully."  We rejected any distinction be-
tween the nonfeasance of the title company
and the misfeasance In the Howarth case. 507
P.2d at 494-95.

In Howarth. a vendor sought damages for the
alleged negligent misrepresentation by the de-
fendant insurer that a purchaser of vendor's
property had obtained fire insurance on the
property. We held that assuming the presence
of the essential factors establishing a duty of
care, those engaged in the Insurance business
are required to speak with reasonable care.

4. That tne court intended to dismiss negligence
claims from the case is further evidenced by
the following colloquy:

THE COURT: ... | feel that it’s the third
claim for relief that you seek thereby to im-
pose upon realtors a burden that does not
exist except in extraordinary circumstances.

the evidence, and further provides taat the
failure to so amend “does not affr .t the
result of the trial" on those issues, .ne rule
sets as a threshold the requirement that
such issues be "tried by express or implied
consent of tr: parties." We do not believe
that this condition was met in the case at
bar. Subsequent to the dismissal neither
party argued negligent misrepresentation
in their trial briefs. The court and parties
treated the case as one involving innocent
misrepresentations.  Bevins neither ex-
pressly nor impliedly consented to trying a
negligence claim. Accordingly, Bevins’ lia-
bility cannot rest on a negligent misrepre-
sentation theory.

2. Innocent Misrepresentation

The case went forward against Bevins on
an apparent theory of innocent misrepre-
sentation, evidenced by the colloquy quoted
in note 4 and the arguments advanced in
the trial briefs.5 The tort of innocent mis-

That is when there's been—when there has
been evidence adduced as to the duty of a
realtor to inquire arising from some circum-
stances directing the attention of a reasona-
ble prudent realtor to some—some—some-
thing unusual. In this case it seems to me
that this was just an ordinary transaction.
That it's rural property, most of which does
require that it be serviced by a well. It is
incomplete, and if I accept the evidence as it
now stands, that it was represented that
there was a good well, that that's the end of
the matter, that there's no duty on the real-
tors to-go further and inquire whether that is
the actual fact. You know, there's nothing
unusual about that well that would alert the
ordinary’ prudent realtor of the need to do
something about it. To check it out.

MR. FRIEDMAN: Well, if the court finds
that there was no duty, then they can't obvi-
ously be negligent. But I still ask the court

THE COURT: TheY—WeII, they still can be—
the defendants s.ill could be—they made the
representation, which is—facts show was not
true.

MR. FRIEDMAN: Conect.

THE COURT: So that they can be—they can
be held liable for having made the same. But
not on—no* on—(indiscernible) negligence—
or negligence theory.

5 The elenents of Innocent misrepresentation
were alb ged to a sufficient degree. Paragraph
6 of the Ballards' first claim for relief makes
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representation is defined by section 552C(1)
of the Restatement (Second) of Torts (1977)
as follows:

One who, in a sale, rental or exchange
transaction with another, makes a mis-
representation of a material fact for the
purpose of inducing the other to act or to
refrain from acting in reliance upon it, is
subject to liability to the other for pecu-
niary loss caused to him by his justifiable
reliance upon the misrepresentation, even
though it is not made fraudulently or
negligently.

Id. The Restatement leaves open the ques-
tion of whether such a cause of action lies
against real estate brokers. ld. § 552C,
Comment g.

[4,5] We have recognized a cause of
action against the owner of realty who in-
nocently misrepresents its condition to the
purchaser. Cousineau v. Walker, 613 P.2d
608 (Alaska 1980). In Cousineau, we grant-
ed rescission and restitution to a purchaser
where the seller made false statements con-
cerning the highway frontage and gravel
content of the purchased land. In so doing,
we held that an owner guilty of even inno-
cent misrepresentation rAniif'nnt hide be-
HTnd the doctrine ol(caveat emptoi* 1d. at
614-16. ThisJs"e-Secause owners are pre-
sumedItpJttTtfw the character and attributes
ofUtheland conveyed and buyers are conse-
quently entitled to rely on the seller’s rea-
sonable representations. See Sorenson v.

ygCt'Adams, 98 Idaho 708, 571 P.2d 769, 776

(1977), quoted in Cousineau v. Walker, 613
P.2d 608, 615 n. 14 (Alaska 1980). The
owner of land must therefore be both truth-
ful and informed in making any representa-
tions, for fraud includes the pretense of
knowledge where there is none. Spargnu-

the necessary allegation concerning Bevins'
scienter. Paragraph 2 of the fifth claim for
relief alleged that Bevins' agent passed on the
representation with the intent to cause action
in reliance thereon. Finally, f]Jaragraph 15 of
the first claim for relief alleged actual reliance,
In light of this, plus the court's and the parties
arguments concerning Section 552 of the Re
statement, we conclude that Bevins was "ade
guately notified" that the Ballards were assert
ing a cause of action based on innocent misrep
resentations, See Clarv ins. AQENCY V. Do vie
620 P.2d 194, 201 (Alaska 1950?,

65 PACIFIC REPORTER, 2d SERIES

pani v. Wright, 110 A.2d 82, 84 (D.C.App.
1954).

The question presented in this case is
whether or not liability for innocent misrep-
resentation should extend to the owner's
agent, the real estate broker, where that
party serves as a conduit for the owner's
misinformation.  Most courts addressing
this issue recognize a < of action by the
purchasers of prope. ;ainst the broker
for the latter’s innoce..- misrepresentation.*

An illustrative case is Spargnapani v.
Wright, 110 A.2d 82 (D.C.App.1954). There,
both the seller and broker were held liable
for representing that a house could be heat-
ed for a little more than $100.00 per year,
when a defect :n the boiler made it impossi-
ble to heat the house at all. Id. at 85. The
broker had merely passed on the seller's
information, and neither defendant had
knowledge of a defect Nevertheless, the
court sustained liability:

If the broker innocently represented that
the heating plant was in workable condi-
tion and was mistaken in that representa-
tion, or made the representation without
knowing whether it was true or false, the
injured party may recover in an action
for fraud.

. We may assume that the broker was
guilty of no deliberate deception and had
no actual knowledge of the concealed de-
fect. Bu.t on defendants' own evidence
their selling agent did not disclaim such
knowledge .... The representation ...
was flagrantly inaccurate, since the de-
fect ... made it impossible to heat the
house at all .... "Fraud includes the

6. Sodal V. French, 35 Colo.App. 16, 531 P.2d
972. 973 (1974); spargnapani V. Wright. 110
A.2d 82. 85 (D.C.App, 1954): Pumphrey V, Quil—
len. 165 Ohio Si. 343. 135 N.E.2d 328. 331
(1956); Berrvman v. Riegert. 286 Minn. 270,
175 N.\V.2d 438. 442 (1970): Lawlor V. Schep-
er. 232 S.C. £4. 101 S.Ei:d 269. 271 (1957);
Polk Terrace. Inc. v. Harper. 386 S.W.2d 588.
593 (Tex.App,1965), Contra Lyons V. Christ
Episcopal Church. 71 Il.App.3d 257, 27 111.Dec.
559. 359 N.E.2d 623, 625 (1979).
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pretense of knowledge when knowledge

there is none."

Id. at 83-84 (citations omitted).

[6] The policy favoring liability for in-
nocent misrepresentation is found on a rec-
ognition that purchasers should be entitled
to rely on a broker's representations. As
one opinion notes:

Real estate brokers and their agents
hold themselves out to the public as hav-
ing specialized knowledge with regard to
housing, housing conditions and related
matters. The public is entitled to and
does rely on the expertise of real estate
brokers in the purchase and sale of its
homes. Therefore there is a duty on the
part of real estate brokers to be accurate
and knowledgeable concerning the prod-
uct they are in the business of selling—
that is, homes and other types of real
estate. Courts have held in many cases
that purchasers are entitled to rely on
real estate brokers’ statements.

Lyons v. Christ Episcopal Church, 71 11
App.3d 257, 27 1ll.Dec. 559, 389 N.E.2d 623,
628 (1979) (dissenting opinion).

[71 We find this reasoning persuasive.
Parties to real estate transactions frequent-
ly do not deal on equal terms. Real estate
brokers are licensed professionals, possess-
ing superior knowledge of the realty they
sell and the real estate market generally.
Prospective purchasers recognize this ex-
pertise and tend to rely on a broker's repre-
sentations. Just as purchasers are entitled
to rely on an owner's representations, Cous-
ineau v. Walker, 613 P.2d 60S (Alaska 1950),
purchasers should be entitled to rely on the
broker's representations. Any other rule
would permit brokers to use misleading
statements in selling the property, yet re-
main immune from liability by simply re-
maining ignorant of the property’s true
characteristics. Accordingly, we hold that
a purchaser who relies on a material mis-
representation, even though innocently

7. Some listing agreements contain indemnifica-
tion provisions, entitling the broker to indemni-
ty from the owner should the broker's commu-
nication of the owner's representations engen-

made, has a cause of action against the
broker originating or communicating the
misrepresentation. See  Kestatement
(Second) of Torts § 552C(1) (1977).

In our view, the consequences of recog-
nizing a cause of action in this situation are
entirely beneficial. The presence of a cause
of action against the broker would tend to
lessen the likelihood of transactions tainted
by misinformation and confusion. Addi-
tionally, recognizing a cause of action
against the broker would provide another
source of recovery to the purchaser of de-
fective property. Frequently, the owners
may move away, leaving the broker as the
only reachable defendant. As between the
broker who communicated the misrepresen-
tation, and the purchaser whose only fault
was to rely on the broker, we think it
preferable that the broker bear any loss
caused by misrepresentation. Brokers, in
turn, can protect themselves from liability
by investigating the owner's statements, or
by disclaiming knowledge, by requiring the
seller to sign at the time of listing a state-
ment setting forth representations which
will be made, certifying that they are true
and providing for indemnification if they
are not7 See Goldman v. Hart, 134 Ga.
App. 422, 214 S.E.2d 670 (1975).

[8] Having determined that a cause of
action in innocent misrepresentation exists,
it is apparent that the judgment below
must be affirmed. Bevins does not contest
that the listing he prepared mentioned a
100 foot well, that this listing would reason-
ably lead buyers to assume the well was
good, that the Ballards so relied, and that
the well was, in actuality, inadequate.
These facts establish liability under an in-
nocent misrepresentation theory. See Re-
statement (Second) of Torts § 552C(1)
(1977). The decision below is therefore AF-
FIRMED*

COMPTON, J., not participating.

der liability. See, eg., Bames v. Lopez. 25
Ariz.App. 477, 544 P.2d 694, 698-99 (1976).

8. This case is distinguishable from stepanov V.
Gavrilovich, 594 P.2d 30 (Alaska 1979), where-
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CONNOR, Justice, with _whom RABI-
NOWITZ, Justice, joins, (assenting in parft

| dissent from the hold'ng that an action
for innocent misrepresentation should be
permitted against the real estate broker.

When a realtor acts as a mere conduit for
passing on information supplied by the sell-
er, he should be under no duty independent-
ly to verify that information unless he has
reason to believe the information to be
false. Sea Lyons v. Christ Episcopal
Church, 71 111.App.3d 257, 27 1lI.Dec. 559,
389 N.E.’d 623, 625 (1979). Allowing an
innocent misrepresentation action against
the broker in such circumstances is quite
close to imposing strict liability. There is
no reason to make the broker the "insurer"
of the seller’s representation.

Although we recognized a claim based on
innocent misrepresentation in Cousineau v.
Walker, 613 P.2d 608 (Alaska 1980), that
case is distinguishable from a case between
a buyer and a broker. Sellers who make
representations about their property should
be held to the accuracy of the representa-
tions, as they are normally in the best posi-
tion to know the facts. But a broker often
has little personal knowledge of the proper-
ty which he offers for sale. | see no reason
to make the broker the guarantor of repre-
sentations emanating from the seller. |
would hold that innocent misrepresentation
is not available as a cause of action by the
buyer against the broker. Thus, 1 would
reverse the judgment of the superior court.
| agree with the balance of the majority
opinion.

In we affirmed a judgment in favor of a small
"subdivider." in a damage action founded upon
the subdivider's innocent failure to disclose un-
detected permafrost conditions In lots sold to
the plaintiffs.

Subdividers are subject to. and protected by,
the Alaska Land Sales Practices Act. AS 34.55.
Under the act, a subdivider is liable for material
misrepresentations or omissions affecting the
land, "unless in the case of an untruth or omis-

G5 PACIFIC REPORTER, 2d SERIES

Laureen BAILEY, Appellant and
Cross-Appelfee,

\ il
Denial's J. HAAS, Appellee and
\" Cross-Appellant

\ Nos. 61777 6688.
Supreme Count of Alaska.
\ Dec. 3/1982.

Cross appeal!! were taken from a deci-
sion of the Superior Court, Third Judicial
District, Kenai, James A. Hanson, J., which
was entered in an icticn brought pursuant
to the Uniform Reciprocal Enforcement of
Support Act. The/Supreme Court, Connor,
J., held that: (1) failure of petition to in-
clude a prayer forarrearages did not justify
dismissal of the claimlwhere respondent had
notice of the claim lor arrearages at the
very latest by time nrrition for an order of
support was filed, ano (2) request for ar-
rearages in child support need not be re-
duced to judgment by Petitioning state pri-
or to recovering such arrearages in an Uni-
form Reciprocal Enforcement of Support
Act actiom  / \

Reversed hnd remanoed.

1. Parent ana Child «=3.412)

Failure of petition to mitiate support
proceedings j nder Uniform Reciprocal En-
forcement off Support Act to Include a pray-
er for arrearages did not justify dismissal
of the claim/where respondenn had notice of
the claim far arrearages ai tne very latest
by time motion for an order oAsupport was
filed. AS/25.25.010-25.25.270. \

sion it is[proved that ... the person offering or
disposing of subdivided land did not know and
In the exercise of reasonable care could not
have known of the untruth or omission." AS
34.55.030(a). Thus, a "subdivider" is not liable
for innocent misrepresentations. Such liability
is barred by the statute. This protection, how.
ever, is not available to the defendants in the
case at bar. since they are not "subdividers."
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§ 1057.3. Return of escrow funds

(a) It shall be the obligation of a buyer and seller who enter into a coniract
to purchase and sell real property to ensure that all funds deposited into an
escrow account are returned to the person who deposited the funds or who is
otherwise entitled to the funds under the contract, if the purchase of the

property is not completed by the date set forth in the contract for the close
of escrow or any duly executed extension thereof.

(b) Any buyer or seller who fails to execute any document required by the
escrow holder to release funds on deposit in an escrow account as provided
in subdivision (a) within 30 days following a written demand for the return
of funds deposited in escrow by the other party shall be liable to the person
making the deposit for all of the following:

(1) The amount of the funds deposited in escrow not held in good faith to
resolve a good faith dispute.

(2) Damages of treble the amount of the funds deposited in escrow not held
to resolve a good faith dispute, but liability under this paragraph shall not be
less than one hundred dollars (S100) or more than one thousand dollars

(S1.000).

(3) Reasonable attorney’s fees incurred in any action to enforce this section.

(c) Notwithstanding subdivision (b), there shall be no cause of action under

this section, and no parly to a contract to purchase and sell real property shall
Jmirgin 192

1o, Ilaliti indicate L'liangr* o7 atidMimti o « « indicate om Utiom 11Ct)

be liable, for failure to return funds deposited in an escrow account by u buyer
or seller, if the funds are withheld in order to resolve a good faith dispute
between a buyer and seller. A party who is denied the return of the funds
deposited in escrow is entitled to damages under this section only upon
proving that there was no good faith dispute as to the right to the funds on
deposit.
(d) Upon the filing of a cause of action pursuant to this section, the escrow
holder shall deposit the sum in dispute, less any cancellation fee and charges
incurred, with the court in which the action is filed and be discharged of
further responsibility for the funds.
(e) Neither any document required by the escrow holder to release funds
deposited in an escrow account nor the acceptance of funds released from
escrow, by any principal to the escrow transaction, shall be deemed a
cancellation or termination of the underlying contract to purchase and <ll
real property, unless the cancellation is specifically stated therein. If the
escrow instructions constitute the only contract between the buyer and seller,
no document required by the escrow holder to release funds deposited in an
escrow account shall abrogate a cause of action for breach of a contractual
obligation to purchase or sell real property unless the cancellation is specifi—
cally stated therein. ,

For purposes of this section:
(1) "Close of escrow" means the date, specified event, or performance of
prescribed condition upon which the escrow agent is to deliver the subject of
the escrow to the person specified in the buyer 3 instructions to the escrow
agent.
(2) "Good faith dispute””.means a dispute in which the trier of fact finds that
the party refusing to return the deposited funds had a reasonable belief of his
or her legal entitlement to withhold the deposited funds. The existence of a
"good faith dispute"” shall be determined by the trier of fact.
(3) "Properly" means real property containing one to four residential units at
least one of which at the time the escrow is created is to be occupied by the
buyer. The buyer 3 statement as to his or her intention to occupy one of the
units is conclusive for the purposes ot ...Ssection.
(g) Nothing in this section restricts the ability of an escrow holder to file an
interpleader action in the event of a dispute as to the proper distribution of

Ej%éi&goﬁﬁ?ﬁ ]§1§af( escr w account.
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81102.6. Form of disclosure statement

The disclosures required by this article pertaining to the properly proposed to
be transferred are set forth in, and shall be made on a copy of, the following

disclosure form:

(33 g0 (o]l
|3CC| lallaindicate changes ni additions. « * * Indicate nmissinnt il



§ 11026 CIVIL CODE

REAL ESTATE TRANSFER DISCLOSURE STATEMENT ;e

T111S DISCLOSURE STATEMENT CONCERNS THE REAL PROP —
ERTY SITUATED INTHE CITY OF COUNTY OF ,
STATE OF CALIFORNIA, DESCRIBED AS

THIS STATEMENT ISA DISCLOSUREOF THE CONDITION OF THE

ABOVE =ESCRIBED PROPERTY INCOMPLIANCE WITH SECTION

1102 OF HIE CIVIL CODE AS OF ,19 IT 1$ NOT A

WARRANTY OF ANY KIND BY THE SELLER(S) OR ANY AGENT(S)

REPRESENTING ANY PRINCIPAL(S) IN THIS TRANSACTION,

AND ISNOT A SUBSTITUTE FOR ANY INSPECTIONS OR WAR —
RANTIES THE PRINCIPAL(S) MAY WISH TO OBTAIN.

COORDINATION WITH OTHER DISCLOSURE FORMS

This Real Estate Transfer Disclosure Statement is made pursuant to Section
1102 of the Civil Code. Other statutes require disclosures, depending upon the
details of the particular real estate transaction (for example: special study zone
and purchase-money liens on residential property).

Substituted Disclosures: The following disclosures have or will be made in
connection with this real estate transfer, and are intended to satisfy the
disclosure obligations on this form, where the subject matter is the same:

(list all substituted disclosure forms to be used in
connection with this transaction)

SELLERS INFORMATION
The Seller discloses the following information with the knowledge that even
though this isnot a warranty, prospective Buyers may rely on this information
in deciding whether and on what terms to purchase the subject property.
Seller hereby authorizes any agent(s) representing any principal(s) in this
transaction to provide a copy of this statement lo any person or entity in
connection with any actual or anticipated sale of the property.
THE FOLLOWING ARE REPRESENTATIONS MADE BY THE SELL—
ERS) AND ARE NOT THE REPRESENTATIONS OF THE AGENT(S),
IF ANY. THIS INFORMATION IS A DISCLOSURE AND IS NOT
INTENDED TO BE PART OF ANY CONTRACT BETWEEN THE
BUYER AND SELLER.

Seller is isnot occupying the property.
he subject property has the items checked below (read across):

CIVIL CULMi

)

"This g'a'uge door opener may not be In compliance with the safely standards relatin% to automatic reversing devices as
set forth In Chapter 12.5 (commencing with Section 19890) of Part 3 of Division 13 of the Health and Safely Code.

Arc there, to the best of your (Seller 3) knowledge, any of the above that arc
not in operating condition? Yes No. Ifyes, then describe.

(Attach additional sheets if necessary):

B. Are you (Seller) aware of any significant defects/malfunctions in any of the

following? Yes No. Ifyes, check appropriate space(s) below.
Interior Walls Ceilings Floors Exterior Walls Insulation
Roof(s) Windows Doors Foundation Slab(s)
Driveways Sidewalks Walls/Fences Electrical Systems
Plumbing/Sewers/Septics  Other

Structural Components (Describe:

)

Ifany of the above ischecked, explain. (Attach additional sheets ifnecessary):

C. Are you (Seller) aware of any of the following:

1. Substances, materials, or products which may be an
environmental hazard such as, but not limited 1, ashes—
tos, formaldehyde, radon gas, lead-based paint, fuel or
chemical storage tanks, and contaminated soil or water

on the subject property .. ... ..oiiiiiiiiiaa v \
es 0

2. Features of the property shared incommon with adjoin—
ing landowners, such as walls, fences, and driveways,
whose use or responsibility for maintenance may have an

cfTcct on the subject property  ...oooeniiiinan...

_ Yes _ No
3. Any encroachments, casements or similar matters that
may afTect your interest in the subject property .....
Yes No
4. Room additions, structural modifications, or other alter—
ations or repairs made without necessary permits....
Yes No
5. Room additions, structural modifications, or other alter—
ations or repairs not in compliance with building codes
Yes No
6. Landfill (compacted or otherwise) on the property or any
portion thereof ... ... ... ...
Yes___ No

ilfliiiiti-i'ﬂ(i(n 194}, eee IRticKH LIl 13



7. Any settling from any cause, or slippage, sliding, or
other soil problems.. = .. .. .. ... . ..

8. Flooding, drainage or grading pr.(JbHems ............ Yes_No
- Yes No
9. Major damage to the property or any of the structures - -
from fire, earthquake, floods, or landslides ..........
10. Any zoning violations, nonconforming uses, violations ves No
of "setback™ requirements.......c..iiiiiiiaaaaa.
11. Neighborhood noise problems or other nuisances - YES_ No
12. CC&R 3 or other deed restrictions or obligations .... ves No
13. Homeowners ~Association which has any authority - Yes _ No
over the subject probity ... ..ol oalo.
14. Any "common area”” (facilities such as pools, tennis Yes No
courts, walkways, or other areas co-owned inundivided
interest with others) ... .. ...
- . . Yes No
15. Any notices of abatement or citations against the prop—
<Y o
Yes No

16. Any lawsuits against the seller threatening to or affect—
ing this real property ......oiioiiiinn coiiaanaan

N
syv_er to any of these is yes, explain. (Attach additionaresﬁeets ?f

Seller certifies that the information herein is true and correct to the best of
the Seller § knowledge as of the date signed by the Seller.

Seller Dale
Seller Date

AGENTS INSPECTION DISCLOSURE
rT(,ﬂ(?]szlc\)ceci(c);rg)_n}oIeted only if the Seller is represented by an agent in this
THE UNDERSIGNED, BASED ON THE ABOVE INQUIRY OF THE
SELLER(S) AS TO THE CONDITION OF THE PROPERTY AND
BASED ON A REASONABLY COMPETENT AND DILIGENT VISUAL
INSPECTION OF THE ACCESSIBLE AREAS OF THE PROPERTY IN
CONJUNCTION WITH THAT INQUIRY, STATES THE FOLLOWING:

Agent (Broker
Representing Seller)
(I’leasc Prim)

By Date

(Associate licensee
or Droker-Signature)

14 ietki it AP M,

v

AGENTS INSPECTION DISCLOSURE
(To be completed only if the agent who has obtained the ofTer is other than
the agent above.)
THE UNDEF SIGNED, BASED ON A REASONABLY COMPETENT
AND DILIGENT VISUAL INSPECTION OF THE ACCESSIBLE AR —
EAS OF THE PROPERTY, STATES THE FOLLOWING:

Agent (Broker

obtaining the Offer) By

(Please Print) (Associate Licensee

or Droker-Signaturc)
v
BUYER(S) AND SELLER(S) MAY WISHTO OBTAIN PROFESSIONAL
ADVICE AND/OR INSPECTIONS OF THE PROPERTY AND TO
PROVIDE FOR APPROPRIATE PROVISIONS IN A CONTRACT BE —
TWEEN BUYER AND SELLER(S) WITH RESPECT TO ANY ADVICE/

INSPECTIONS/DEFECTS.
I/WE ACKNOWLEDGE RECEIPT OF A COPY OF THIS STATE—

MENT.

Seller Date Buyer Date-------
Seller Date Buyer---—-———--—- Date-------
Agent (Broker
Representing Seller) By ---———mmmmmm - Date-------
(Associate Licensee
or Droker-Signature)
Agent (Broker
obtaining the Offer)------——----—- By -————-—m—mmm - Date-------

Associate Licensee
or Droker-Signature)

A REAL ESTATE BROKER IS QUALIFIED TO ADVISE ON REAL
ESTATE. IF YOU DESIRE LEGAL ADVICE, CONSULT YOUR AT —

| 0l 15582(AD), qurtie Ly |, 191
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81148. Gilt not revocable
A_ iH, olncr tllm n gift in view of impending death, cannot be revoked  the
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81188. Officer must indorse certificate
An officer taking the acknowledgment of an instrument shall endorse therein
or attach thereto a certificate substantially in the form prescribed in Section

Aitrthd Jats 180ch 100$ | (D23,

Aenthet Qs el ethee " for st it vl ) ompesrtadinSation
T8 or* Toma e efer presorced

81189. General form of certificate of acknowledgment
(@ Any certificate of acknowledgment taken within this state shall be in

substantially the following form:

Stale of California i

County of J
On before me, (here insert name and title of the officer), personally
appeared

personally known tome (or proved tome on ihe basis of satisfactory evidence)
to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that hc/shc/thcy executed the same in his/hcr/thcir
authorized capacity(ies), and that by his/her/their signaturc(s) on the instru—
ment the person(s), or the entity upon behalf of which the pcrson(s) acted,

executed the instrument.
WITNESS my hand and official seal.

Signature

(Seal)
() Any certificate of acknowledgment taken in another place shall be
sufficient in this state if it is taken in accordance witli the laws of the place

where the acknowledgment is made.

(©) An acknowledgment provided prior to January 1, 1993, and conforming
to applicable provisions of former Sections 1189, 1190, 1190a, 1190.1, 1191,
and 1192, as repealed by Chapter 335 of the Statutes of 1990, shall have the

73?;6(% @w&ﬁ&zﬁ%&sﬁmﬁé‘ﬁ%&% 158528 9o . &7

AT

AT et QUbstied Ty 1, 1988 for By |, 1992 i )

81190, Certificate of acknowledgment by corporation

The certificate of acknowledgment of an instrument executed on behalf of an
incorporated or unincorporated entity by a duly authorized person in the form
specified in Section 1189 shall be prima facie evidence that the instrument is
the duly authorized act of the entity named in the instrument and shall be
conclusive evidence thereof in favor of any good faith purchaser, lessee, or
encumbrancer. “Buly authorized person,” with respect to a domestic or

IWiUming io [W]. 17



Continued frompage C I

ditional S6.935 for a driller to
reach water.

The couple s”®d. The case
eventually went to the Alaska
Supreme Court, which ruled
that, even though the real estate
agent thought the well was good,
he isa conduit of information and
should know his property,
Bedsworth said.

“This is landmark in that in-
nocent misrepresentation landed
on the broker,”he said.

Bedsworth said he tells all of
his students to get the seller to
reveal everything about a piece of
property and say, “Fdon Tknow, *”
to questions they cannot answer.

Disgrunded buyers often have
a legitimate beef, said William L.
McNall, an attorney representing
buyers.

“Fhere are more complaints
out there,”’he said. “The rate of
:itigation is increasing national-

vy’

McNall said real estate agents
are trying so hard to lure clients
they invariably promise too
much. When a buyer with a foot
of water in his basement finds
out the former owner was flooded
out four times in five years, he is
bound togetangry, he said.

About SO percent of Alaska 3
real estate companies cannot af-
tord the high cost of errors and
omissions insurance, which pro-
tects against lawsuits, according
to a 2-year-old study by the Alas-
ka Real Estate Commission. The
price is prohibitively steep be-
cause lawsuit risk is high.

The National Association of
Realtors has made full disclosure
by sellers one of its top priorities
for 1992, said Robert D. Butters,
deputy general counsel for the in-
dustry organization. He also ad-
vocated that states require a pro-
fessional property inspection be-
en? every sale.

“Fhen? are inequities on both
-ides,”Wickersham said. “fie
?eed to take thisout ofthe realm
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STATE OF ALASKA
House of Representatives

District 27
Representative Cliff Davidson Box V. Juneau, AK 99811
Chairman (9.07) 465-2487
House Resources Committee Box 746, Kogoal;), 2‘;693228

SPONSOR STATEMENT
Representative CIliff Davidson

HOUSE RILL 400 - "An Act relating to loans for the establishment
of commercial fisheries development endowments; and providing for
an effective date."

HOUSE RILL 401 - "An Act making an appropriation for a loan to
the Alaska Fisheries Development Foundation for a commercial
fisheries development endowment; and providing for an effective
date."

House Bill 400 and House Bill 401 are companion pieces of legislation
that would provide a state endowment for the Alaska Fisheries
Development Foundation (AFDF).

The endowment -- which will be in the form of a loan, to be repaid in
10 years - will provide AFDF with sufficient income for the next
decade to continue with its mission of developing new fisheries and
new seafood products in Alaska.

Since its founding in 1978, AFDF has compiled an impressive record
of accomplishments, including the development of innovative new
onshore processing techniques for surimi, flatfish, and arrowtooth
flounder. ~ Through a board of directors made up of experts in
harvesting, processing, and product development, AFDF directs its
research  efforts toward practical projects with applied and direct
economic returns. Due to AFDF’spioneering work, surimi production
IS now a major industry in Alaska.

Along with private memberships, AFDF has operated primarily on
federal funds provided by the Saltonstall-Kcnnedy Act. (Saltonstall-
Kcnnedy funds come from tariffs on imported fish products.)  Due to
changing federal budget priorities, however, thosefunds have



Page 2
House Bill 400 & house Bill 401

diminished and are increasingly unavailable.  Thu very survival of
AFDF is at stake today. Without a new source of funding, the
Alaskan economy will not continue to enjoy the successes and
benefits of an organization with a proven record of accomplishments;
one that guides fisheries development projects that benefit all
Alaskans.

House Bill 401 is the appropriation bill.  Section 1, the Legislative
Findings, explams the situation and the purpose of the funding. The
$5 million appropriation is a loan that will be repaid in full, though
without interest, in ten years. This will enable the legislature to
reevaluate its goals for fisheries research and development.

House Bill 400 establishes the program — the commercial fisheries
development endowment loan -- under which the funds will be
appropriated.  The endowment loan will be administered by the
Department of Commerce and Economic Development.  The bhill
contains a sunset provision (Sec. 2) so the program will be
automatically removed from the statute books when it is no longer
needed.



STAFF SUMMARY FOR CHAIRMAN

HB 400 & 401

"An Act relating to loans for the establishment of commercial
fisheries development endowments...." (HB 400)

"An Act making an appropriation for a loan to the Alaska Fisheries
Development Foundation for a commercial fisheries endowment...,"

(HB401)
(COMMERCIAL FISHERIES ENDOWMENT LOANS)

SUMMARY OF BILLS

Rep. Davidson®s bills are aimed at development of new seafood
products, not marketing of existing products. Of course, all the
bills before the committee today are interrelated; better products
make for -easier marketing. The Alaska Fisheries Development
Foundation has an impressive track record with developing new
products for groundfish (pollock, cod, flounder, etc.), but has not
developed salmon products. The Foundation could do salmon work or
continue 1its groundfish work, but i1ts federal funding 1is running
out.

HB 400 authorizes the Department of Commerce and Economic
Development to loan money for ten-year terms at zero interest to
non-profit corporations specializing in the development of seafood
products. The Alaska Fisheries Development Foundation 1is the
intended beneficiary of this authorization.

HB 401 appropriates $5 million to Commerce for a loan to the
Alaska Fisheries Development Foundation.

SUPPORTERS
Rep. Cliff Davidson, who will speak in favor of his bill.
Mr. Mel Munson, Executive Director of Alaska Fisheries Development
Foundation, who will testify in favor of the bill and will provide

the committee with expert testimony about problems facing the
salmon industry.

OPPONENTS

None known.
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: CSHB 401(L&C)

Page 1, line 8, following "*foundation.":
Insert "At least $1,000,000 of this appropriation shall be expended for salmon product
development.”
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CS FOR HOUSE BILL NO. 401 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE
Offered:

Referred:
Funding Information: General Fund $2,000,000

Other Funds -0-
$2,000,000

Sponsors): REPRESENTATIVE DAVIDSON

A BILL
FOR AN ACT ENTITLED
"An Act making an appropriation for a grant to the Alaska Fisheries Development
Foundation for commercial fisheries development research projects; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The sum of $2,000,000 is appropriated from the general fund to the Department of
Commerce and Economic Development for payment as a grant under AS 37.05.316 to the Alaska
Fisheries Development Foundation for commercial fisheries development research projects to be selected

by the foundation.
* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

i CSHB 4010L&C)
New Texc Underlined IDELETED TEXT BRACKETEDI1
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HB 400 (401): "AH Act relating to Fisheries Development
Endowment Loans."

HB 4?0 establishes a new ro ram that allows the ﬂe artment to make loans to
estab |s €en owments or portofconi rcial fi |es develofomentresearch
rojects in he S% oans would. be ma e to nonpro t corporation
r orated for the pu e of pro cPtbng the development of commercia
g S I the state.  The oans wo e ten year Zero interest, unsecure
? ue In full atmaturlgy Iﬁeuplentswoul O[equweg to prowde fi anchal
ntormation relating to the endowment and wou be subject to audit by the
eglslatlve auditor.

HB 401 would aBRroprlate $5,000,000 to the dfg)artmen for the purpose of
IEnoaur:(q t|8n loan “Ghder this program to the Alaska Fisheries Development

The department is neutral on this legislation.

Olds, Commissioner
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A Proposal

To Establish an Endowment to Perpetuate
Industry-Directed Fisheries Development

In Alaska

Submitted for Consideration to the
Alaska State Legislature
January 1992

by

Alaska Fisheries Development Foundation,
508 West Second Avenue, Suite 212
Anchorage, Alaska 99501
Phone: (907) 276-7315
Fax (907) 271-3450

Inc.



Abstract

The commercial seafood industry of Alaska proposes that the Alaska
Legislature establish an endowment for commercial fisheries
development in Alaska.

The Alaskc Fisheries Development Foundation since 1978 has
initiated and led seafood industry development projects that have
helped create new fisheries in Alaska, have greatly expanded the
state"s seafood processing and exporting capacity, and have
contributed significantly to Alaska®"s economic growth and
diversification.

Alaska Fisheries development Foundation 1is the force behind the
successful demonstration of large-scale shore-based groundfish
processing, the nation"s first surimi processing plant, and a full-
scale flatfish filleting plant. Over the last 14 years, AFDF has
brought nearly one million dollars per year of federal research
funds into Alaska.

Now, budget vrestrictions and priority changes 1in the federal
fisheries industry grants program have caused severe reductions in
federal funding for fisheries development projects. These changes
have closed at least four of the original seven industry-directed
fisheries development foundations in the U.S.

But many of the commercial fisheries of Alaska remain dramatically
underdeveloped. It is vitally important that the State of Alaska
continue to pursue industry-directed fisheries development research
focusing on new species and on new processing technologies. It is
also crucial that these development efforts be directed by the
seafood industry- and designed with resource concerns in mind- and
remain independent of the caprices of the federal budgetary
process. An endowment of five million dollars from the State of
Alaska, to be matched with industry contributions, 1is proposed as
a means to perpetuate the administration and funding of crucial
industry-directed seafood research and development in Alaska.



l. AFDF: A proven leader in fisheries development for Alaska

Alaska Fisheries Development Foundation (AFDF) opened 1in March
1978, after Alaskan fishermen and processors joined together to
bring federal fisheries development grants to Alaska and apply them
toward needed development projects. The Foundation was formed,
along with other regional foundations across the U.S., to bring
home research funds from the federal Saltonstall-Kennedy (S-K)
program, which was set up by Congress to fund domestic seafood
industry research and development activities.

The S-K grants program was created to strengthen the U.S. fishing
industry in the face of 1ncreasing foreign competition and
fluctuating resources. S-K funds come from a portion of tariffs on
imported seafood and seafood products. These funds have been made
avairlable annually via a nationwide competitive process.

When the S-K program began, members of the Alaska seafood industry
collectively decided that, to direct these funds toward projects
with the broadest benefit and a realistic chance of success, it
would be best to maximize the industry"s control of the projects

and minimize the government's. The Foundation was organized to
represent the industry; its members include harvesters, processors,
and support industry representatives. Every year AFDF members and
the Board of Directors, with input from all levels of the industry,
set the Foundation®"s priorities and the staff designs project
proposals for the S-K funding competition based on these
priorities. This combination of strong industry participation and
the compelling seafood development opportunities in the North
Pacific have produced an outstanding record of accomplishment for
AFDF.

Il. AFDF"s fisheries development approach and accomplishments

Alaska Fisheries Development Foundation®s projects, from salt cod
to surimi to flatfish filleting to new byproducts processing
techniques, laid the groundwork for a good part of Alaska®s current
groundfish industry. The success of these projects also
demonstrates the foresight and efficiency that industry direction
provides. The Foundation has pioneered new methods of groundfish
processing and harvesting, byproduct wutilization, and salmon
product development. Nearly all of AFDF"s projects have brought
significant new opportunities to Alaskan businesses.

AFDF"s projects are straightforward and involve private industry to
a great degree. Most Foundation projects are technology
demonstrations. The most dramatic example of this approach was the
Foundation®s five-year Surimi Industry Development Project, which
began 1n the early 1980s. Troubled former crab harvesters and
struggling shore-based processors began to focus on the bounty of
pollock off Alaska®"s coast, which was not then harvested or
processed domestically. Foreign fleets dominated the groundfish
fisheries at the time, but much of their finished products- surimi



and pollock fillets- were being marketed successfully in the U.S.
and abroad. It was apparent that the Alaska seafood industry was
missing out on a huge opportunity, but no information- certainly no
assistance- was available to aid the domestic industry in exploring
the pollock opportunity. The Foundation stepped in to provide the
information, guidance and opportunity for Alaska to prove to world
markets that pollock-based surimi could be successfully produced on
shore by Alaskan producers. AFDF designed a demonstration project
to set up and operate the first U.S. surimi plant, which, after a
competitive process, was sited at Alaska Pacific Seafoods in
Kodiak. Through our international 1industry network, we built a
surimi processing line and continued to improve it over the course
of the project. We even introduced innovations to the Japanese,
who invented surimi processing. So much improvement was made that
for the first time the Japanese buyers, who previously contended
that high-quality surimi could only be produced at sea, admitted
that shoreside surimi production 1in Alaska <could 1indeed be
successful.

One of the most crucial elements of the Foundation®s work 1is our
production and distributing of usable information that results from
our projects. During the surimi project the Alaska Pacific
Seafoods plant was open to other processors, buyers and researchers
to tour and observe. This gave the whole industry a chance to get
first-hand 1information from the project. The Foundation also
produced numerous reports containing hard data on production,
yields, quality control, equipment, process improvements, economics
and every other aspect related to the processing of surimi. This
information was widely applied by the entire industry, and is a
prime example of the benefit of the collective ability of the
seafood industry when compared to the limited benefits of privately
conceived and executed research and development efforts.

AFDF has also conducted other demonstration projects that have
resulted in industry innovations now widely accepted. Many of them
also have brought widespread benefits to the state of Alaska by
improving the 1industry®s year-round stability, employment base,
industry profitability and responsiole use of fisheries resources.
Examples of such projects are:

1. Refrigerated sea water for storing pollock and cod before
processing. During the surimi project, studies documented that sea
water storage allowed round fish to be held for several days, on
board or in the plant, without loss of quality. This knowledge was
key to the establishment of the shore-based surimi processing in
Alaska, and provided a crucial method to improve product quality
and decrease waste.

2. The Baader 182 ~1lock filleting machine. This then-new
technology was demonstrated in a production situation for the first
time during the surimi project. Its ability to automatically and

quickly handle pollock of varying sizes dramatically enhanced the
feasibility of both pollock fillet and surimi production in Alaska.
These machines are now used by virtually every pollock producer.



3. Objective surimi quality measurements. The Japanese system cf
determining surimi quality was based on broad categories such as
vessel versus shore-based production and producer experience. AFDF
pioneered objective quality and functional measurements that have
allowed domestic producers to compete in the worldwide, especially
in the large Japanese market.

4. USDA approval for fish in meat products. The microbiology of
surimi, data generated 1in an AFDF study, was documented and
incorporated into the first U.S. Department of Agriculture-approved
Hazard Analysis and Critical Control Point (HACCP) plan for
seafood. This breakthrough resulted in the first USDA-approved
processed food product containing a blend of seafood and red meat.
The potential of surimi to expand into the processed meat industry
represents a tremendous domestic market for Alaska®"s fish products,
especially with the recent focus on reduced fat and cholesterol in
the diet. The potential of fish materials to be used in blended
meat products represents an unmeasurable opportunity in the future.

5. The first documented demonstration of sole and flounder fillet
production 1in Alaska 1introduced Alaskan product to a market
starving for high-quality product. The Alaska flatfish resource 1is
nearly wuntouched, and AFDF"s project applying North Atlantic
proacessing equipment to Alaskan flatfish has focused worldwide
attention on Alaska as a source for quality flatfish. Since the
start of AFDF"s flatfish demonstration project, Alaska has
increased flatfish production fourfold.

6. Innovative uses of fish byproducts. AFDF has demonstrated the
use of Alaska"s first automated, continuous-flow seafood waste
hydrolyzer. The hydrolyzed product is already being tested for
food for Alaska®s salmon hatcheries, food for livestock, and
fertilizer/insecticide on tree fruit crops. If fully successful,
this process has the potential to greatly reduce processing wastes
and increase industry profitability.

7. Conversion of a small salmon vessel to a cod longliner, and
production of salt cod at remote sites. Information from this
project has been used by many coastal communities to help expand
economic development, and has led to the use of many small salmon
vessels as longliners.

8. Spearheaded two efforts to find ways to process arrowtooth
flounder, a species known for its flesh softening problems. Both
efforts are producing positive results, which may Jlead to
successful processing methods. This 1is especially important when
one considers the size of the resource, which 1is expected to
support annual harvests of nearly 500,000 metric tons.

9. Spearheaded demonstration of poultry deboning technology on
pink salmon frames. This demonstration produced usable salmon
mince from previously discarded frames, a product that is valuable
and in high demand. This mincing technology may someday be applied
to recover edible protein from the increasing number of spawned-out



carcasses at our private-non-profit hatcheries.

10. Development and testing of a prototype salmon head splitter
to recover salmon flesh from the collars usually discarded with the
heads. This high quality salmon ™“chunk™ has an 1immediate
application in salmon canning, and perhaps could be developed into
a specialty product with a high value similar to halibut cheeks.

These brief project descriptions give just a small 1idea of the
benefits the State of Alaska has received froi Foundation
activities. The complete chart of projects is considerably longer
and can only be fully appreciated after reviewing the more than
seventy-five project-related reports the Foundation distributes.

. Why An Endowment?

The Foundation has been able to accomplish these development
projects because of the Saltonstall-Kennedy program and its mandate
for 1industry-directed research and development. Although this
program 1is still in effect, 1its funding and intent have been
severely compromised over the past two to three years.

Because of the considerable stress on the federal budget and the
funding of vital programs, the 1industry-directed portion of the
Saltonstall-Kennedy program has been steadily reduced. The funding
level in 1992 1is only $500,000.00 for the entire country, nearly

$7.0 million below the annual average for the last decade. The
rest of the S-K funds have been redirected to fund general
government operations. From the Alaska seafood industry”s

perspective, this reduction in Saltonstall-Kennedy funding reflects
the fact that in most other areas of the United States the
commercial fishing industry is much more developed- in most cases
to the point of diminished resources. Our situation in Alaska is
considerably different.

With the relatively recent development of most of our fisheries,
opportunities, (especially groundfish) and with the rapid changes
in established fisheries, (increasing pink salmon supplies and
farmed salmon competition) we have before us dramatic opportunities
to turn small investments in research and development into large
benefits for the commercial fishing 1industry and the people of
Alaska.

As with many other areas of endeavor, Alaska finds 1itself in a
dramatically different stage than the rest of the country when it
comes to Tfisheries developement needs. We cannot afford to lose
the opportunities that are now available because of a reduction in
the Saltonstall-Kennedy Program. The Alaska Fisheries Development
Foundation®s Board of Directors has responded to this challenge by
initiating an endowment to fund the operations of the organization.
This endowment would allow the Foundation to operate independently
of the reductions 1in federal industry grants, and continue to
provide the fisheries development breakthroughs that foster



industry success.

The Foundation is pursuing private and public sources of funding
for the endowment. The endowment revenues will be applied toward
long-term funding of the Foundation so it may continue its
integrated, cooperative approach toward fisheries development

research. The total amount of funding needed to keep AFDF-"s
efforts going is ten million dollars. Our request for State of
Alaska funds 1is five million dollars.We are seeking matching

funds from the food and seafood industry.

This level of endowment funding will allow the Foundation to
maintain the optimum organizational structure, and to continue its
tradition of gleaning maximum benefits from minimal administrative
costs. The return on this investment for the people of Alaska can
only be projected based on the past 14 years of accomplishments at
the Foundation. These include bringing in more than $13 million 1in
federal grant funds and initiating demonstration projects that have
increased Alaska"s fisheries wholesale value by at least $240
million annually.

The endowment is a small investment when one considers the benefit
it will bring to Alaska.



ALASKA FISHERIES DEVELOPMENT FOUNDATION ENDOWMENT
What Is The Foundation And What Is Its Goal?

* The Alaska Fisheries Development Foundation (AFDF) 1is a
private non-profit corporation formed in 1978 by the Alaska seafood
industry to satisfy the research and development needs of Alaska“s
commercial fishing industry.

* The Foundation acts as a catalyst for all segments of the
seafood industry, including the scientific and research
communities, to demonstrate new technologies and 1ideas for the
benefit of Alaskan seafood producers, users, consumers and fishery

managers.
What Does The Foundation Do?

* AFDF conceptualizes and acquires funding for demonstration
projects which allow the Alaskan seafood industry to test and apply
new technologies in plants or aboard vessels thac expand
opportunities, increase yields and make better use of Alaska®s fish
resources. These are projects that few companies could afford or
have the ability to conduct on their own.

* AFDF demonstration projects have helped Alaskanfishermen and
processors develop new harvesting and processing techniques, create
new markets for seafood products, experiment with new product
forms, <create -economic opportunities for coastal communities,
reduce Tfisheries waste, 1increase yields and pioneer technologies
that return the maximum benefit to Alaskans and the people of the

United States.

* In its Tfirst 14 years, AFDF brought over$1l3 million 1in
federal Saltonstall-Kennedy research and development funds to
Alaska, and conducted hundreds of successful projects- many of
which brought multi-million-dollar benefits to the Alaska seafood
industry and to seafood-dependent communities.

What Has AFDF Accomplished?

* In tne past, AFDF projects have:
- Pioneered surimi and pollock production technology on shore
in Alaska, resulting in a $500 million/year industry in Alaska;

Developed a whole new fishery based on Alaskan flatfish
species, a bountiful resource that was not commercially used before
AFDF"S project. In the first three years since AFDF"s flatfish
development project, commercial flatfish fillet production has
already brought $12 million/year into Alaska®"s economy and has not
yet realized its full potential;

Led ground-breaking research into surimi production from
arrowtooth flounder, a development that could lead to a second raw
material source for surimi in Alaska;

- Spearheaded the development of new, profitable uses for



seafood processing byproducts to help seafood producers turn waste
into marketable products;

AFDF demonstration projects have resulted in over 2,000
full-time year-round jobs, which are a permanent addition to the
Alaska economy; and

Identified and realized hundreds of opportunities for
fishermen, processors and secondary processors to make fuller use
of the protein from Alaska®s fish, to reap more long-term, year-
round benefits from Alaska®s fisheries, and to return more benefits
to the state of Alaska and the public.

Whv is AFDF Pursuing A State-Funded Endowment?

* AFDF has obtained a vast majority of its project funding from
the federal Saltonstall-Kennedy program, which was set-up to fund
industry conceived and directed development projects.

* The Saltonstall-Kennedy program, like many federal programs,
has suffered considerable funding cuts. These reductions
accurately reflect the fully developed status of commercial
fisheries opportunities in most of the United States. But, Alaska
has only recently begun to develop its commercial fishing resources
beyond traditional species such as salmon and crab, and these
federal budget reductions are limiting one of the greatest economic
development opportunities in the country.

* AFDF 1is now seeking a fisheries development endowment to
ensure that Alaska can continue to reap economic benefit from
successful research and development, and to ensure that such
development projects remain within the control of Alaskan fishermen
and processors, and the citizens of Alaska, and are not controlled
by the whims of federal funding and/or national politics.

* Fisheries make up Alaska®s second most 1important private
industry, and its largest private employer. AFDF has contributed,
directly and indirectly, to the growth, stability and

competitiveness of this industry. Alaska cannot afford to allow
such an effective force to be 1lost due to a lack of federal
fisheries funding priorities.

Whv Doesn®t Industry Pay For The Endowment?

* Industry already provides more than $350,000 dollars each year
to the operations and projects of the Foundation.

* The Foundation is also soliciting endowment funds from private
industry and already has made a deposit to the endowment.

* The benefits of high risk industry research and development
accrue to all sectors of Alaska and 1is therefore an investment
within the purview of State expenditures.



FISHERIES DEVELOPMENT PROJECTS
OF THE

ALASKA FISHERIES DEVELOPMENT FOUNDATION

1. Analysis of Factors That Affect Groundfish Quality

This project produced the first solid baseline of data on the
quality characteristics of Alaska groundfish through the entire
year. This information allows processors to structure their
production to achieve the highest quality product, and to respond
with factual information to speculation about how intrinsic
characteristics of Alaskan species compare to North Atlantic
species. AFDF worked with |International Seafoods of Alaska,
National Marine Fisheries Service (NMFS), All Alaskan Seafoods and
Oregon State University to analyze groundfish product samples for
an entire annual cycle. Samples were analyzed for moisture
content, yield, taste acceptability, storage stability, and enzyme
activity. The resulting data on quality and flesh characteristics
is available in both a poster and a full report.

2. Development of |Improved Techniques for Bone and Parasite
Removal

In a project 1involving many shore-based cod processors, the
Foundation has been working with the University of Alaska Fishery
Industrial Technology Center (FITC) to improve current methods of
bone and parasite removal, and to develop new, better methods.
First, we studied the use of light filters and how variations in
light intensity affect candling efficiency. Other studies involved
mechanical vision systems, and may include testing bioelectrical
methods as well. The goal is to develop a less labor-intensive,
more accurate way to remove fish parasites. This may eventually
lead to completely automated parasite detection and removal.

3. Development of Surimi Process Quality Assurance

This project has given surimi producers better quality information
and expanded market opportunities. It also helped pave the way for
U.S. Department of Agriculture approval for HACCP-produced surimi
to be used in processed meats- a Tfirst for any seafood product.
AFDF, Alaska Pacific Seafoods and the FITC together introduced a
cutting-edge Hazard Analysis and Critical Control Point (HACCP)
program, a quality assurance technique at the food 1industry
forefront. A complete multi-seasonal microbiological analysis of
production samples was done, and critical control points in the
surimi process were identified. This effort has resulted in much
better quality control. USDA approval for HACCP-produced surimi in
processed meats, a direct result of this program, has created a



multi-million-dollar opportunity for surimi producers. We are
applying thf» HACCP concept into other Alaska seafood processing
lines so that broader microbiological data will be available to
industry. This information will help prepare the Alaska seafood
industry for the expected mandatory federal seafood inspection

program.

4. Flatfish Processing Line Yield Improvements

During the AFDF flatfish project in 1988, we recognized the need to
reduce waste and 1increase profits by 1improving yields during
processing. This project demonstrated a process that would recover
the flesh left on filleted flatfish frames. The process used
available technology transferred from the poultry deboning industry
to the Alaska seafood industry. Results 1indicate that we can
increase recoveries and returns to processors and fishermen. We
are also testing a similar process to increase yields from other
groundfish, especially gray cod and pollock.

5. Development and Demonstration of Seafood By-Product Hydrolysis

The Foundation, working with North Pacific Processors and Advanced
Hydrolyzing Systems, addressed the crucial question of seafood
processing by-product utilization. Conventional meal and oil
processing, though effective enough in large plants, offered little
opportunity for most of Alaska®s smaller or seasonal processors
because of high capital costs. We tested a prototype 1,000/1b. per
hour automated hydrolyzer machine and produced more than
12,000/1bs. of meal from material that would normally be discarded
as waste. The hydrolyzed product was analyzed for use in piglet
starter feeds at the University of Alaska Fairbanks, salmon fry
feeds at the Fort Richardson State Hatchery, and as foliar
feeder/insecticide for commercial fruit trees in Oregon. It
successful, this hydrolyzing technology will allow processors to
use more of the raw material they buy from harvesters, and to
minimize problems with effluent regulations. This project has been
continued for one more year to further explore the hydrolyzing
options available to Alaska processors and the applications for
hydrolyzed products.

6. Coordinate an International Seafood By-Product Conference

The Foundation, together with The University of Alaska Sea Grant
Program, Icicle Seafoods, and several other members of the seafood
industry hosted this international conference 1in 1990. The
conference featured speakers from major fish by-product producers,

researchers and buyers, and attendance topped 200 people from 13
countries. The purpose of the conference was to expose the Alaska
industry to the worldwide demand and opportunities for seafood by —
products, and to expose the international seafood by-products

industry to growing opportunities 1in Alaska. In the past,

dominance of Alaska®s industry by salmon and crab producers had led
to a widely held belief that Alaska had little to offer in the way
of high quality whitefish by-products. The fact that our waste



streams had changed and our by-product handling facilities had been
upgraded was not widely known. The conference was very successful
in achieving these goals.

7. Testing an Automated Vision-Based Flatfish Sorting System

During our recently completed flatfish production demonstration
project, we discovered that one obstacle to profitable flatfish
filleting was the sorting problem caused by the large size range of
flatfish species. Hand sorting is extremely time consuming and
expensive, but is necessary to effectively machine fillet the fish.
A prototype vision-based sorting machine from Eastern Canada 1is
being tested at All Alaskan Seafoods for its ability to correctly
sort Alaska flatfish species. If the machine is successful, as it
is with Atlantic flatfish species, we will have solved a major
problem for automated flatfish filleting in Alaska.

8. Developing a Flatfish Gutting Machine

A second obstacle to flatfish industry development the presence of
rocks and grit in the gut cavity of Alaska flatfish, which damages
the blades of automated filleting equipment. To solve this
problem, we have begun to develop a prototype machine that would
clean the belly cavity before the fish is filleted. |If successful,
this machine would 1increase efficiency, profitability, and
feasibility of flatfish processing in Alaska.

9. Researching Feasibility of Producing Arrowtooth Flounder
Surimi

Working with the National Marine Fisheries Service (NMFS), Eagle
Fisheries, Alaska Draggers Association, Alaska Pacific Seafoods,
and All Alaskan Seafoods, the Foundation is attempting to document
the feasibility of commercial production of surimi from arrowtooth
flounder. Arrowtooth flounder have an intrinsic flesh softening
problem that renders them useless for seafood processors. The Gulf
of Alaska population is at very high levels, and both harvesters
and processors go to considerable trouble to avoid- or, when
encountered, discard- this species. Dr. Diana Wasson, a scientist
with NMFS, 1identified an additive which, when applied 1in the
laboratory to arrowtooth flounder flesh, effectively eliminated the
flesh softening problem. This incredible breakthrough led to a
production test of the additive, which demonstrated successful
application. The additive seems to retain its effectiveness
through frozen storage. Final results from this project have been
released. The next step will be a full-scale demonstration project
in 1992 so that the industry will be able to collect the
information required to make educated decisions about the
feasibility of arrowtooth flounder surimi processing on an
industrial scale.



10. Modification of Crab Pots to Harvest Pacific Cod

In response to the recent development of modified crab pots for the
harvest of gray cod, the Foundation- together with the Alaska
Department of Fish and Game, Neptune Trap and Trigger, Gotyas and
the M/V Enterprise- completed research into the effectiveness of

pot gear in harvesting cod and avoiding halibut. Both processors
and harvesters have been hard hit by the closure of groundfish
fisheries when halibut limits have been reached. The use of

inclusion devices, together with vertical dividers in pot
entrances, offers a logical method to continue the harvest of gray
cod while eliminating most halibut. This harvesting method could
also allow many small crab vessels to enter the groundfish fishery
without large capital investments. The field research for this
project has been completed and a final report is available. The
results give harvesters an objective Jlook at the production
possibilities of this new gear type. We are also planning to study
various modifications of bottom trawl gear in an effort to identify
changes that will reduce trawlers®™ catches of halibut in 1992.

11. Ongoing Program Development

Each year the Foundation®s program development committee, board of
directors and staff complete an effort to identify and select
projects for funding proposals. This year®"s effort 1is just
beginning and will be completed in late March. At the present time
the following i1deas are under consideration: expanded arrowtooth
flounder surimi studies, continued trawl bycatch reduction studies,
pink salmon surimi, mince and secondary processing studies, squid
surimi production demonstration, recovery of proteins from surimi
wastewater, continued byproduct prrcessing efforts, a bycatch
workshop, and automated removal of cod pin bones.
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ALASKA FISHERIES DEVELOPMENT FOUNDATION, INC.

Bruce Buis

American Factory Trawler Ass™n
4039 21st Avenue W.
Seattle, Washington 98199
Work: (206) 285-5139
Home:

FAX: (206) 285-1841
Alternate #.

Processor

Supporting

Board

Mark Chandler

F/V Topaz

P.0. Box 116

Kodiak, Alaska 99615
Work: (907) 487-9755
Home:

FAX: (907) 487-2417
Alternate #:
Fisherman, Reg. 1V
Voting

Board

Gil Gunderson
Northern Fury Seafoods
P.0O. Box 32543
Juneau, Alaska 99803
Work:

Home: (907) 789-2457
FAX:

Alternate #:
Fisherman, Reg.lI
Voting

Board President

Dan James

Kodiak Reduction, Inc.
911 Gibson Cove Road
Kodiak, Alaska 99615
Work: (907) 486-3171
Horae:

FAX: (907) 486-2670
Alternate #:

Support

Voting

Board

January 3,

BOARD OF DIRECTORS

1992

Alvin R. Burch

Alaska Draggers Association
P.0. Box 991

Kodiak, Alaska 99615
Work: (907) 486-3910
Home: (907) 486-5238
FAX: (907) 486-6292
Alternate #:
Fisherman, Reg. 111
Voting

Board

Oscar Dyson

All Alaskan Seafoods, Inc.
P.0. Box 1728

Kodiak, Alaska 99615
Work: (907) 486-3694
Home:

FAX: (907) 486-3840
Alternate #:
Processor

Voting

Board

Phil Hanson

UniSea, Inc.

15400 NE 90th Street
Redmond, Washington 98073-9719
Work: (206) 881-8181
Home:

FAX: (206) 821-8416
Alternate #:

Processor

Voting

Board Secretary/Treasurer

Rae McFarland

Diamond Stainless

84 High Country Road
Herriman, Utah 84065

Work: (801) 254-7377

Home: (206) 869-6611 CA WK

FAX: (801) 254-0432

Alternate #: (209) 869-4069 CA. FAX
Support

Voting

Board



Henry V.E. Mitchell
Bering Sea Fishermen®s Ass®n
725 Christensen Drive
Anchorage, Alaska 99501
Work: (907) 279-6519
Home:

FAX: (907) 258-6688
Alternate #:

Fisherman At Large
Voting

Board

Steven A. Russell

F/V Hustler

P.0. Box 4974

Kenai, Alaska 99611
Work: (907) 776-5119
Home: (907) 776-8602
FAX: (907) 776-7517
Alternate #:
Fishermen, Reg. 11
Voting

Board

John Sevier

Alaska Pacific Seafoods
627 Shelikof Avenue
Kodiak, Alaska 99615
Work: (907) 486-3234
Home:

FAX: (907) 486-5164
Alternate #:

Processor

Voting

Board First Vice President

George M. Pigott

Sea Resources Eng., 1Inc.
2759 92nd N.E.

Bellevue, Washington 98004
Work: (206) 453-1546
Home:

FAX: (206) 453-9634
Alternate #: (206) 543-4281
Support

Voting

Board

Paul L. Schilling
Alaskan Gourmet, Inc.
P.0. Box 190733
Anchorage, Alaska 99519
Work: (907) 563-3752
Home:

FAX: (907) 563-2592
Alternate #:

Processor

Voting

Board Second Vice President



PROGRAM DEVELOPMENT COMMITTEE

Bruce Buis

American Factory Trawler
Ass "n

4039 21st Avenue, West
Seattle, Washington 98199
(206) 285-5139

(206) 285-1841 FAX

Mark Chandler

F/V Topaz

P.0. Box 116

Kodiak, Alaska 99615
(907) 487-9755

(907) 487-2417 FAX

Dan James

Kodiak Reduction Inc.
911 Gibson Cove Road
Kodiak, Alaska 99615
(907) 486-3171

(907) 486-2670 FAX

Henry Mitchell

Bering Sea Fishermen®s Ass™n

725 Christensen Drive
Anchorage, Alaska 99501
(907) 279-6519

(907) 258-6688 FAX

Terence Reeve

Towa America, Inc.

424 East Manor Avenue
Anchorage, Alaska 99501
(907) 276-6869

(Appointed)
Al Burch
Alaska Draggers Association
Box 991
Kodiak, Alaska 99615

(907) 486-3910
(907) 486-6292 FAX

Oscar Dyson

All Alaskan Seafoods
Box 1728

Kodiak, Alaska 99615
(907) 486-3266

(907) 486-3840 FAX

Rae McFarland, Chairman
Diamond Stainless

84 High Country Road
Herriman, Utah 84065
(801) 254-7377

(801) 254-0432 FAX

Paul Schilling

Alaskan Gourmet, Inc.
P.0. Box 190733
Anchorage, Alaska 99519

(907) 563-3752
(907) 563-2592 FAX
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2550 Denali Street, Suite 1201
P. 0. Box 92070

Anchorage, Alaska 99509-2070
(907) 276-2007

January 23, 1992

Representative David Finkelstein
Alaska State Legislature

Post Office Box V

Juneau, Alaska 99811

Dear Representative Finkelstein,

This is to express strong personal and institutional support for
the substance and purpose of House Bill 400 (and related HB 401). The
Alaska Fisheries Development Foundation seems to be one of the most highly
regarded and widely respected organizations in and around the Alaska
seafood industry. Although there has never been occasion for a direct
relationship between CFAB and AFDF, we have had many opportunities to
observe the relevance of its efforts, the professionalism of its staff and
structure, and the broad and positive impacts of its results. We believe
it is an effective and efficient organization. Please advise us if there
is an opportunity to assist your efforts in connection with this
legislation.

Very truly yours

Edward E. Crane
President

EEC :drav



Salmon Strategy
Task Force
Recommendations

Walter J. Hickel, Governor
Commissioner Glenn A. Olds, Chair

State of Alaska
Department of Commerce and
~_Economic Development

Division or Economic Development
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Governor_Hickel appointed the Salmon
Strategy Task Force on August 15, to in-
vestigate the reasons for the 1991 salmon
crisis_and to review options for industry
stabilization and recovery.

Alaskans should be proud of the cour%ge of
the people and companies that started” this
industry years ago. The people and lifestyle
of the salmon Industry are a fundamerital
F?rt of Alaska’s history, culture and way of
ife.

Alaska has been the world’s leading sup-
plier of salmon. The state’s salmon industry
now faces strong competition from man
other sources and its dominant role is threat-
ened. Traditional markets are no longer
dependent on Alaska for their needs.

The entire world is producing salmon at a
record rate. For many years, Alaska’s
salmon industry enjoyed a"market strategy
based on allocating scarce resources among
competing customers. In less than a de-
cade the entire system has changed. Now
the competition in both traditional and de-
velopln% markets is intense, and it’s likely
to stay that way.

In order to compete, and. indeed survive in
this new environment, it is essential that all
participants in the industry recognize_and
accept the reality of thése competitive
changes. The industry is facing a crisis of
considerable magnitude, requiring decisive
short term action and long temi action to
prevent the crisis from recurring.

The 1991 salmon season has forced us to
recognize that the Alaska salmon industry
Is at"a crossroads. As with many othér
industries in America, we must recognize
that traditional business practices are no
longer adequate in the face of global com-
petition. Reevaluation and action are
required.

The Salmon Strategy Task Force has made
several immediate and long-term recommen-
dations which should alleviate the immediate
crisis, help stabilize the industry, and plot
a course to regain our leadership role in'the
marketplace.

The effects of the decrease in salmon prices
are profound, putting at risk state loan pro-
grams, communlt?/ stability, and tax
revenues to all levels of %overnment. The
seafood industry is the state’s largest pri-
vate sector employer, with the Iargiest
resident private sector payroll. The falure
of the state and the industry to take deci-
sive action will result in continued weakness
in this economic sector and put increased
demands and safety net programs.

These will not necessarily be easy changes
to make. It will take a substantial commit-
ment of time, hard work, and money. We
ask that the Administration, the entire
salmon industry and the Leplslature_ work
together to support the implementation of
these recommendations.

Charge, lo the Task. Force

Governor Hickel’s charge was to develop a
stratng to generate maximum economic
return to Alaska fishennen, processors, and
the state as a whole, consistent with wise
use and conservation of the resource. The
Task Force is to make specific recommen-
dations to_the seafood industry, the
Administration and the Legislature.

The group was to focus on methods to
maintain existing markets, develop alterna-
tive markets and_product forms, promote
secondary processing, develop necessary in-
frastructure, coordinate production ”and
marketing strategies, improve salmon qual-
ity contral, Oﬁtlmlze_ fish tax policies and
improve fish harvesting and Process_lng ef-
ficiency. The Task Force also delineated
existing salmon markets and collected and
distributed information to assist fishermen
and Processmg companies in reaching agree-
ment.



Conditions requiring.study.

The maj[or factors distressing the industry
are greatly increased competition, high in-
ventory levels, low prices, and projections
of continuing high production levels. The
runup in prices 1986-1988 followed by
declining ﬁrlces since have left many fish-
ermen with, debt loads they cannot stipport.
The declining markets have hurt proces-
sors, exporters, and end users holding
?roduct in a declining market as well. These
actors led to serious price disputes and
char?es of price f|xmgf In some quarters as
the 1991 season developed.

The market outlook for the 1992 season
may improve somewhat for sockeye, but
extremely high inventory levels remain for
pinks. These species Tepresent the vast
maI10r|ty of Alaska production value and
volume. The early, very tentative progno-
sis from Fish and Game is for another big
production year.

Inventory uf issues

An nitial questionnaire went out to 350
recipients of the Alaska Fish and Game
weekly catch reports in mid July. This was
followed by a second mailing of 125 in late
July that added all Alaskan salmon fishing
organizations, processors and Ieﬂlsl_ators.
Tire mailing solicited opinion on the issues
the Task Force should address. Some 70
responses %a 15% response rate) were re-
ceived. Staff collated the responses and
summarized them. These responses were
then categorized under nine headings for
presentation to the Task Force.

Sekfitimuil Task Eurcs

The Governor announced the membership
of the Task Force on August 15. It in-
cludes broad representation from the salmon
industry, aBi)_roprlate state agencies, and the
general public. The group provides a good
cross section of the industry and policy
makers in state government,” while main-

taining reasonable %eographic balance and
a practical size. The members are;

Honorable Richard Eliason of Sitka,
Presidert of the Alaska Senate,
and a Southeast Alaska fisher:

Honorable Fred Zharoff of Kodiak
Chairman of the Alaska Senate Rules
Committee and a Bristol Bay fisher;

Honorable Eugene Kubina" of Valdez,
Chairman of the House State Affairs
Committee;

Commissioner Glenn Qlds,

Alaska Department of Commerce and
Economic Development;

Commissioner Carl Rosier*,

Alaska Department of Fish and Game;

Mr. Ed Crane*, _
President of the Alaska Commercial
Fishing and Agriculture Bank;

Dr. Jerome Komisar,

President, University of Alaska;

Mr. Richard Lauber,

Vice President, Pacific Seafood
Processors Assoclation;

Ms. Hazel Nelson*, _
President, Becharof Corporation,
and Bristol Ba}y fisher:

M, Gre%_ Seider*, S
Executive Director, United Fishemicn of
Alaska: _

Ms. Sandra Tavanis*,

Co-owner, Sea Hawk Seafoods, Valdez;

Mr. Bob Van Brocldin,

Prince William Sound Aquaculture
Corporation; and

Mr. Robert V\/aldro%,

President of the Board, Alaska Seafood
Marketing Institute, and Vice President,
Silver Lining Seafoods, Ketchikan.

* Editorial Committee

Calendar of work

The Task Force met four times, August 29.
October 7, November 1, and November 22.
Agendas and summaries of the meeting
minutes arc contained in appendices to the
full report,



At the first meeting, the Task Force se-
lected which of the issues raised in the
extensive mail-out solicitation to pursue.
Five of the original nine survived; product
and market development, reducing costs of
production, getting reliable information,
ImpI’OVI’\r}ﬂ quality, and marketmq salmon
and ASM1’s role.” It also became clear there
were several myths at work clouding the
issues. Staff reworked the five issues passed
by the Task Force in the first meeting into
problem statements before the second meet-

Ing.

The second meeting started with presenta-
tions on_varigus myths, including
"everyone’s making money but me," "it’s
all just a Japanese. conspiracy,” and “we
should stick to business as usual, the cus-
tomer just thinks they want something
different.". The Japanese market, salmon
prices, margins and costs at various points
In the industry, and ASMI’s mission were
discussed. The Task Force made changes
to the problem statements and staff followed
up the second meeting with extensive inter-
views of Task Force members and other
expens to lay out the facts and options
available to address the problems. A sixth
problem was isolated and addressed in this
process, the need for strategic planning. The
Persons_ interviewed, the questions asked and
he options identified are in the full report
appendix.

The third megting started with presentations
of the interview results and options gath-
ered. The interview results fomi the muin
body of the full report. The Task Force
then ranked the options available at that
time. Some options were dropped. Staff
reworked the options into general, specific,
and detailed lists, and prepared a draft
outline for the report.

The fourth meeting consisted of preparing
some new recommendations for inunediate
action, and reworking the options that
passed muster at the third meeting into the
recommendations that follow. Some items
were dropped. An editorial committee was
appointed to oversee production of the re-
port f_see footnote above), and a schedule
established for completion of the report.

Recommendations

The Task Force recommendations take into
account budget cycles and priorities. In
many cases requiring state agency action,
existing budgets are not adequate to per-
form the recommendations. ~ Additional
funding will be required, not reprogram-
ming of existing budgets. The Task Force
expects the relevant agencies to prepare the
necessary budget information, and respect-
fully requests full and favorable
conSideration by the Administration and
Legislature.



RECOMMENDATIONS FOR
DEALING WITH THE IMMEDIATE CRISIS

The Alaska Seafood Marketi_nﬁ Institute (ASMI) should develop a budget for
immediate fundln% to deal with the existing inventory surplus before the 1992
seasotr)\I a}nd projected 1992 production. This must bé implemented as soon as
possiblek

Processors and fishcnnen should initiate market discussions early.  The Task
Force recognizes that the market situation will be uncertain at that'time, and that
the risk involved will lead to low price suggestions from processors, but recom-
mends early discussions to provide maximum information sharing and opportu-
nity to reach agreement. The Department of Labor (DOL) should e prepared to
bring in knowledgeable mediators if necessary.

H it Universit¥_WAIaWTinoCr'Ab Commerce .and Economic Development
(DCED). and Fish and Game (ADF&G), should initiate and/or support effdrtit to
expose the broadest possible range of Alaska fishermen to credible and detailed
information’about recent and ongoing changes, including problems and opportu-
nities,. in the world markets forsalmon.1

The DCED Division of Economic Development should review the processin

capacity situation in Prince William Sound, taking into account the outcome o
the 1991 season, and make prellm_lnarY Findings available to the Governor (and
the mdustryg) as early as is practicable. The Task Force recognizes that the
capacity problems that developed in Prince William Somd were the result of the
Eﬁtambemg late and very concentrated, and the fish being relatively dark and

The DCED Division of Investments and Alaska Commercial Fishing and Agri-
culture Bank (CFAB) rec%%nlze the crisis caused by low prices and the effect this
has on loan payments. The Task Force encourages them to actively seek out
fishermen having problems and work with them on loan extensions and other

measures to minimize foreclosures.5

The immediate ASMI1 progrnm should be geared lo long-term domestic market growth. The Governor
could include this amount in his budget request, including a request for exemption from procurement
codes for this emergency funding. The Legislature could pass this supplemental funding out as soon as
possible in the session. ASMI could reprogram funds lo initiate the cnmpnign «s soon as possible, prior
to release of the funds, consistent with prudent financial management.

Provide reasonably detailed but clearly wiitten information on prices and markets for salmon for wide-
spread distribution in the spring of IVQ2 ar »thereafter. Tire information could be updated in season. A
goal should be to establish n clearer understanding of the effects of market conditions and dynamics on
prices.

DCED could prepare a >uoplementnl budget to cover the costs of doing the necessary surveys for lire PWS
capacity determination.

Reinstatement of state funding for the ABDC (Alaska itusiness Envelopment Centers) program of out-
reach and business assistance in rural areas has been identified iis an important component in dealing with
financial hardship. This organisation provides one-on-one assistance with loan workouts and dealing with
the IRS that is not available elsewhere.



MID-RANGE RECOMMENDATIONS

Genrad
L The DCED, ADF&G, and Department of Labor (DOL) should consider promot-

ing a closer and more trustlnlg relationship among the interests involved in the
issues concerning Alaska’s salmon industry. This effort should be closely coor-
dinated with other ongoing educational and consensus building efforts.t

Product and Market Development

2.

The Alaska Science and Technology Foundation (in fisheries areag, and the U of
A’s Fisheries Industrial Technology Center, and Marine Advisory Program should
be encouragfedfoexporidtheir efforts insalmon”uct.andniDrkettfeVeloijment

and to coordinate their efforts in ﬁrovidinﬁ technical assistance and research and
development in salmon products through the Alaska Fisheries Development Foun-
dation (AFDF).1

The DCED’s ability to provide international marketing information and sales
assistance should bé expanded. The Department's Division of Economic Devel-
opment and Office of International Trade should work closely with ASMI and the
Alaska Center for International Business (ACIB) to reduce Tisk and costs to the

private sector.1

The DCED, ASMI and th<*BMffI"#BMB)ry;PJX)giiul)'s ability to assist domestic
Narkel'h'gould15eJtiiN)apd™L. The Department’s Division of Economic Devel-
opment work closely with ASMI to reduce risk and costs to the private sector.4

In the consensus building efforts, the Agencies could organize forums and/or participnte in existing trnde
shows and conferences. The issues exnmined by the Salmon Strnlegy Task Force could be presented and
discussed with the objective of developing n consensus about the direction the state should take in the
future regarding the harvesting, management, promotion nnd marketing of Alnskn's salmon.

AFDF has in place nproven industry bonrd and ability to perform, but will require administrative funding
to continue operations. Salmon industry representation on their board should be expanded.

Specific projects could include:

e Work to reduce tariff banters for Alaska seafood products overseas.

- Encouragement to foreign reprocessors to purchase or joint venture value-added production in
Alaska.

e Continuing investigation of new markets for salmon overseas where disposable income is high
enough, and seafood is commonly eaten.

These entities could reduce risk and costs to the private sector of expanding domestic markets through:

e Working with food service entities in Alaskn and other states to promote sales and distribution
of Alaska salmon products.

- Providing start-up technical Assistance to new ventures.

5



5. The Department of Fish and Game should reexamine management practices with
t?e I?O%I of obtaining the highest quality pack possible” without hanning the
stocks.

6. The Department of Fish and Game should conduct a comprehensive study in
Southeast Alaska and Prince William Sound, with the cooperation of fishermen
and processors, to determine the degree of risk managers should take in managing
for economic efficiency and fish quality. The goal would be to identify” the
optimum locations for harvest.6

7. Industry and the Department of Fish and Game should cooperate on a program
to educate fisheries managers, fishermen and industry operators on the physi-
ological changes that occur in salmon (and hence its marketability) to encourage
management that provides for the optimum use of the resource.

8. Hatcheries should conduct research to determine the cause for variations in sexual
maturity and other quality factors for stocks returning to hatcheries. Based on
thel_rtesearch, hatcheries should modify their stocks and practices to optimize
quality.

Marketing amLASMLs Role

9. ASMI, the FITC and the Marine AdvisPGtj>rograny(.G:. Of-A) shbuIdISXpsv¥jd
educational programs on fish handling, clemilrig. chilling, and processing for
virtually all parts of the industry, Such efforts should focus on providing hands-
on training from the fishing boat to the market, and on meeting the needs of the
consumer for quality seafood. The effects of quality handling on the ability to
market the end product should be emphasized.

5. The reexamination of management practices could include changes in the length of openings and (lie
timing of fisheries to optimize salmon quality. The Tnsk Force recognizes that Fish and Game may need
statutory and regulatory changes to incorporate such considerations in management decisions.

6. A controlled set of experiments to uetermine the optimum points of harvest for top quality could include:

0, testing the condition of fish to determine rates of deterioration in terminal harvest and cuter areas,
throughout the duration of the run; nnd

b. identifying the optimum location which will provide the highest quality of salmon with nn acceptable

risk to the wild slocks.
7. A study lo examine tire effects of sexual maturity on finished product qunlitycould include the following:
a. samples in ench of the categories in ASMI'sColor Guide and hatchery broodstock would be collected;

b. portions of ench category would be processed nt least as headed nnd gutted, filleted and canned
products; and

c. the end products would then be used in n workshop setting to educate manngers on the various aspects
of snimon qunlity.

The Tnsk Force recognizes that n similar pmgranr budgeted nt $25,(XX) was considered nnd set aside by
the ASM 1 board, and that it may be possible lo ncliileve the same ends using commercially-processed
products. ADF&G should prepnre a budget item if necessnry.

6



10. The Department of Commerce and Economic Development should initiate and/
or encoura%e efforts to expose all salmon fishermen to organized, accurate and
credible data concerning the salmon industry and markets in sufficient form and
detail to permit fishermen’s consideration of a national salmon marketing council
charterea by the U. S. Secretary of Commerce under the Federal Fish and Sea-
food Promation Act of 1986.

LONG-TERM RECOMMENDATIONS

GENERAL GOAL

The state needs to develop a strateglc_ plan for long term development of the salmaon
(seafood) resource, using recommendations of this task force as. a starting point. This
should focus on strengthéning the support structure and sustainability of the industry. The
goal would be a more rational and efficient system which is less vulnerable to market,
production, and financial fluctuations. This would ensure an integrated and uniform state

approach to the fishing industry.

OBJECTIVES;

* review and evaluate the institutions and relationships developed in the industry with
an eye toward improving competitiveness and economic return to Alaska residents.

* bring together agencies and functions to affect a rational, consistent and sustainable
program linking production, harvesting, processing, marketing and financing.

* determine the proper roles for the public and private components of the industry,
integrating regulatory and developmental activities.

ACTION ITEMS

General

L Tire Department of Commerce and. Economic Development, in cooperation with
other state agencies and the salmon industry, should organize a group with broad
experience and understanding, in aggregate, of food and commodities industries,

to:

10.  The Federnl Fish and Seafood Promotion Act of 1986 provides that species-specific councils (roughly
parallel to the National BeefCouncil, etc.) may be formed only after a rigorous referendum process which
must include all salmon harvesters and oil primary processors or harvest purchasers and may include other
industry participants. If properly organized and chartered, a "National Salmon Council" would have the
power to assess the industry participants for funds to be used for salmon promotion and marketing,
product research, consumer education, etc. It would also have the power to develop and offer, for Depart-
ment of Commerce and Economic Development approval, snimon quality standards.

I



r(_evélewt the functional and procedural workings of theaAlaska seafood
Inaustry, e .

identify areas of inefficiency, counter-productivity and resource waste.
review and evaluate research and development capabilities.
recommend what state resources, including statutes, regulations, pres-
tige, etc., can and should be applied to address those areas.

oo o

Fish Production

2. DCED, ADF&G, and ASMI should develop an integrated production and mar-
keting strategy, which would:

a. recognize marketability of the fish as an important management goal.

b. recognize that price will be set by overall supply and demand, including
the production of farmed salmon. _ o _

c. coordinate production with wider economic goals, including processing,
prc&du&:t development, and markets, hased on dependablé information
and planning. = _ _

d.  better coordinate wild and hatchery production, regionally and by spe-
cies and market.

Harvesting/Processing

3. The Commercial Fisheries Entry Commission, DCED, and DF&G. should de-
velop fishery management and fegulatory measures aimed at reducing operatmg?
costs, more_efficiently UtI|IZIn? present” investments, and promoting a rationa
sustainable industry. “Investigate ways to retain permits in Alaska and rural areas
In particular, provide greater stability and enhanced revenues to resident fisher-
men, and increased shoreside investment consistent with sound financial stan-

dards, through:

a.  reexamination of loan policies and permit use limitations.
b. reexamination of Alaska’s limited entry system.

4. To widen options for Alaskan fishermen, DCED, in cooperation with other state
agencies and the industry should consider promoting Alaskan controlled joint
venture_Processmg developments linking present_investors and industry partici-
pants with new technologies and capital, and Pacific Rim and lower 48 markets.
Give special attention to rural communities dependent on the salmon resource
smaller plants, local consumption and market needs, infrastructure needs, and
current economic development plans.



M arketing

5. DCED should contract a major maiketing research firm with proven credentials
in food marketing to develop and analyze the “facts™ related to salmon market
trends o,oportunltles and weaknesses in”major and P_otentlal markets. The grou
should also evaluate the state and industry’s marketing efforts, including consid-
eration of changes in the ASMI statute or operations, to permit, if possible, a
more effective approach to marketing Alaska seafood.

6. The Governor and Legislature should consider funding ASMI’s $10 million i)er
Year proposal for an intensive 5¥ear domestic marketing campaign. The goal is
0 raise domestic consumption of salmon from 1to 15 pounds per person annu-

ally.

7. DCuD, In cooPerat|on with ASMI and DEC, should conduct a study to find the
most cost effective nys to improve consumer confidence in Alaska seafood
products. The Task Force recognizes that the entire seafood industry must
Improve the inherent quality of the salmon it processes, the freshness and work-
man_shllp of the product, and the consistency of grading to remain competitive,
particularly when competing with farmed salmon.”

Finanwifitim_

8. DCED, in cooperation with other agencies and the industry, should readdress the
issue of infrastructure including but not limited to improving quality, providing
cold storage capacity, and promoting value added production.

9. OMB, in cooperation with state _aﬂen_ues and the |ndustr¥, should reexamine the
policy and implementation of fisheries taxes, including the corporate income and
marine fuels taxes. The State must first decide what 1t wishes to accomplish by
taxation. While this is nominally ra|smgz revenues, any tax distorts the market in
some way, and a review of the Current tax structure and various proposed alter-
natives iS in order. Of particular interest is whether targeted tax credits for

research and development expenditures is feasible.

Reducina-Custs and Regulator.y Burdms

L The Departments of Fish and Game and Revenue should consider cor_nblnln? the
appropriate processor annual report fonns to simplify reporting requirements for
the industry. This should be done at an agency level with the agencies sharing
information from each form or integrating them, and may require statutory changes.

5. Tlic efforts should tnke into nccoum what's already been done (Salmon 2000) and focus on those areas
outside ASMI's assigned and traditional role, including new product nnd market development. The results
must be produced in n form which will permit evaluation nnd initiation of strategies to further enhance

and stabilize markets.

7, A great deal of the input tire Tnsk Force received identified the Inck of consistency in Alnskn salmon
products ns n major marketing problem. Some Alnskn product has besn described as "low quulily"
compared to the competition. As Alaska's products become better identified in tire marketplace, the Tnsk
Force recognizes Ihnt "Alnskn brand” senfood must Ire of "good" quality, nnd meet the customers' expec-
tations if customer satisfaction is to Ire achieved nnd advertising dollars well spent. Exnctly how to
determine those inlierent quality standards, nnd how tr ensure that the customer consistently gels tire
product they have purviursed nnd expect could not he -econciled. Tire industry is divided on how large
a role the state should piny in determining quality, ranging from mandatory grading standards to no
standards beyond wholesomeness.
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2.

4

The Department of Commerce and Economic Development, in cooperation with
other affected agencies and the industry, should investigate ways to assist small
operators in meeting the myriad regulatory requirements of various agencies.

IS might range from exempting processors under a specified size from filing
certain forms to providing a central clearinghouse for permitting and filing infor-
mation, technical advisory services and special loans for equipment such as
computers and computer Software.

The relevant state _a%enmes should, in consultation with the Limited Entry Com-
mission, collect child support payments from pennit holders at the time of yearly
permit renewal. Permit holders will be motivated to pay this fee and it will not
unfairly burden processors.

The Departments of Revenue and Labor respectively, should relieve the burden
of prepayment of the Fishery Business Tax and provision of Labor bond for
companies with proven payment records and sufficient assets.
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HOUSE BILL NO. 403
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Introduced: 1/15/92
Referred: Labor & Commerce, Health, Education & Social Services

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to electrical worker safety."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 *Section 1. AS 18,60 is amended by adding a new section to read:

4 Sec. 18.60.042. ELECTRICAL WORKER SAFETY, (a) When an employee is working
5 on an energized line or conducting object that carries 5,000 or more volts phase to phase or phase
6 to ground, an employer shall

7 (1) require the employee to

8 (A) use only approved live line tools; and

9 (B) maintain a distance of at least two and one-half feet from the

10 energized line or conducting object; the employee shall maintain this distance by using
1 approved live line tools;
12 (2) provide the employee with correctly functioning, approved, live line tools for
13 use on the job;
14 (3) ensure that live line tools are

11B0403a -1- HB 403
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(A) stored, maintained, and used so as to prevent damage to the tools;
(B) visually inspected and wiped clean each day before their use and, if
defects are discovered, ensure that the tools are removed from service.

(b) An employer may not permit live line tools to be used for purposes other than line
work. The employer shall ensure that wood live line tools are maintained with a surface coating
of varnish or other generally accepted treatment to prevent the absorption of moisture into the
wood. The maintenance, inspection, storage, and use of live line tools shall be in conformance
with the methods and standards recommended by the manufacturer of the tool.

-2- 11110403a
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Dear Legal Services:

Please prepare a work draft based on the electrical worker safety

bill included in this fax. | would lik e these new workplace
safety requirements to fit into the existing system of
occupational health and safety laws, inspections) fines and
appeals. The Occupational Safety and Health Standards

Construction Code* published by the Alaska Department of Labor
Division of Labor Standards and Safety, pages 193-213 (power
transmission and distribution) may be of assistance to you in
preparing the draft.

I wrote the bill in consultation with Tom Begich of the |IBEW.
Please call Tom in Anchorage at 2/7-2135 (Alaska Research
Associates) if you have questions about the bill. Tom has the
authority to make decisions about the content of this bill. Rep.
Finkelstein intends to introduce the legislation at the very
beginning of the session. | would appreciate a draft being
prepared as soon as possible and then faxed to lorn Begich at
(907) 277-6251, as well as sent to Rep. Finkelstein's Anchorage
office.

Thank you, as always, for your help.
Sincerely,

Catherine Reardon
aide to the House Labor and Commerce Committee

Electrical Worker Safety

Sec. Anemployer shall require an employee to comply with
the following safety requirements while on the job:

(1) lheemployee shall use approved live line tools when the
employee is working on anenergized line or conducting object
carrying 5,000 or more volts phase to phase.

(2) The employee shall maintain a distance of at least 2.5 feet
from an energized line orconducting object carrying 5,000 or
more volts phase to phase. The employee shall maintain this
distance through the use of approved |live line tools.

(3) lhe employer shall provide the employee with correctly-
functioning, approved Ilive line tools for use on the job.

<N) lhe employer shall ensure that Ilive Iline tools are visually
inspected and wiped clean each day before their use, and if any
hazardous defects are indicated such tools shall be removed from

service.



(5) The employer shall ensure that Ilive 1line tools are stored,
maintained and used in such a manner as to prevent damage to the

tools. Live 1line tools shall not be used for purposes other than
line work. Wood live .line tools shall be maintained with a
surface coating of varnish or other approved treatment to prevent
the absorbtion of moisture into the wood. The maintenance,
inspection, storage, and use of live line tools shall be in
conformence with the methods and standards recommended by the
tools’ manufacturers.

Sec .

(1) For the purposes of this chapter, "live line tool" means

hot stick or other barrier to the conduction of electricity.

(2) For the purposes of this chapter, "approved" means the
manufacturer certifies the tool does not conduct electricity when
it is exposed to the following conditions:

(a) 100,000 volts phase to phase per foot of length for 5
minutes, if the tool is constructed of fiberglass; or

(b) 75,000 volts phase to phase per foot of length for 3
minutes, if the tool is constructed of wGod.
Sec .
(1) The Department of Labor shall adopt regulations implementing

the provisions of this chapter.

(2) An employer who violates the requirements of this chapter
may be assessed by the Commissioner of Labor a civil penalty of
not more than $7,000 for each violation.

(3) An employer who wilfully or repeatedly violates a provision
of this chapter may be assessed by the Commissioner of Labor a
civil penalty of not more than $70,000 for each violation.

<*¢) An employer who fails to correct a violation within the
period permitted for its correction for which a citation has been
issued may be assessed by the commissioner of Labor a civil

penalty of not more than $7,000 for each day during which the
failure to correct the violation occurs.
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Dear lorn:

I am sorry | screwed around and did not get the electrical worker
safety bill into your hands when | promised. | have told legal
services to take your direction in decisions on the content of
the bill. After reading the Construction Code Occupational
Safety and Health Standards) published by the Alaska Department
of Labor Division of Labor Standards and Safety* which you gave
me when you visited the office* | do not understand what
protections the bill would guarantee which are not already in the
Construction Code regulations. I understand that statute is more
secure than regulation, but | think the bill is also supposed to
be increasing the use of hot sticks by small utilities. I am not
sure we are achieving that. You may want to read the
construction code section on power transmission and distribution
(pages 1?23-213)to see what | mean.

Once again, | apoligize for not being more responsive to you and
the |IBEW. David will introduce this bill as soon as it meets

with your approval.

[ see you in a few weeks,

Cather ine

Electrical Worke** Safety Bill Sent to Legal Services for Drafting
Sec. An employer shall require an employee to comply with
the following safety requirements while on the job:

(1) The employee shall use approved live line tools when the

employee is working on an energized line or conducting object
carrying 5,000 or more volts phase to phase.

(2) The employee shall maintain a distance of at least 2.5 feet
from an energized 1line or conducting object carrying 5,000 or
more volts phase to phase. The employee shall maintain this
distance through the use of approved |live line tools.

(3) The employer shall provide the employee with correctly-
functionir.g» approved Ilive Iline tools for use on the job.

(4) The emplover shall ensure that live line tools are visually
inspected and wiped clean each day before their use, and if any
hazardous defects are indicated such tools shall be removed from
service.

<5> The employer shall ensure that live line tools are stored,
maintained and used in such a manner as to prevent damage to the
tools. Live line tools shall not be used for purposes other than
line work. Wood live line tools shall be maintained with a

surface coating of varnish or other approved treatment to prevent



the absorbtion of moisture into the wood. The maintenance)

inspection, storage, and use of live line tools shall be in
conformence with the methods and standards recommended by the
tools’ manufacturers.

Sec .

(1) For the purposes of this chapter, "live line tool" means

hot stick or other barrier to the conduction of electricity.

<f) For the purposes of this chapter, "approved" means the
manufacturer certifies the tool does not conduct electricity when
it is exposed to the following conditions:

(a) 100,000 voltsphase to phase per foot of length for 5
minutes, if the tool isconstructed of fiberglass; or

(b) 75,000 volts phase to phase per foot of length for 3
minutes, if the tool is constructed of wood.
Sec .
(1) The Department of Labor shall adopt regulations implementing

the provisions of this chapter.

(E) An employer who violates the requirements of this chapter
may be assessed by the Commissioner of Labor a civil penalty of
not more than $7,000 for each violation.

(3) An employer who wilfully or repeatedly violates a provision
of this chapter may be assessed by the Commissioner of Labor a
civil penalty of not more than $70,000 for each violation.

(4) An employer who fails to correct a violation within the
perioD permitted for its correction for which a citation has been
issued may be assessed by the commissioner of Labor a civil

penalty of not more than $7,000 for each day during which the
failure to correct the violation occurs.



Electrical-Worker Safety Standards

Sec. A person shall require the person®s employee
to comply with the following safety requirements while on the
job:

v. » (1) The employee and any conducting object shall not be
p. 1 C closer to an energized line or conducting object than the
distances established in (a), unless the energized line or
conducting object in carrying less than 5,000 kilovolts of
electricity and the employee 1is using approved protective
equipment in an approved manner.

(&) Voltage Range Phase to Phase Distance
(“cko-rA-  yova ~*S)
Il /cA (2) The employee shall use approved rubber gloves or approved
p* / hot sticks when removing a tree limb or conducting object from

contact with high voltages, and when a tree limb or conducting
object is within the distance established in (1)(a).

(©)) The employee shall wear approved rubber gloves or US*-
| (q ) approved hot sticks when the employee is closer to (or can
r touch) an energized line or conducting object than the
3*4 distance established in (1) (a) .

(4) The employee may use approved rubber gloves, line hoses,
I ni rubber blankets, and other approved protective equipment, as
" ( ) well as approved hot sticks, on an energized line or
conducting object carrying less than 5,000 JA"*volts of
electricity.

) The employee may use conductor support tools such as link
m/ sticks, strain carriers, and insulator cradles, if the clear
A insulation is at least as long as the insulator string or the
minimum distance established in (1)() for the operating
voltage.

\ #/D (6) The employee shall not use the live-line,bare-handed
/™ " technique on an energized line or conducting object carrying
750 or more volts of electricity.

! The emPloyee shall use approved rubber gloves or approved
P =1 55 hot sticks when placing protective equipment on or around
energized conductors of voltages of 750 to 5,000 volts of
electricity.

L Of |l (@) The employee shall use approved hot sticks when the
A < < employee 1is working on an energized line or conducting object
carrying 5,000 or more kilovolts of electricity.



jl.

'| | icN (9 The employee shall maintain a distance of at least __
A feet from an energized line or conducting object carrying
5,000 kilovolts or more of electricity. The employee shall
maintain this distance through the use of approved hot line
tools.

\

7 /’\(CV102 The employee shall not use a defective hot line tool. The
P.b *employee shall mark as defective, and turn in for repair or

replacement, any hot line tool which appears defective.

Sec. A person who employees a person to repair, maintain, or
install electrical systems shall:

3 A The elnPloyer shall visually inspect, and wipe clean, each
P A" yhot line tool the employee uses each day, before the tool 1is
used.

AN/ \/i1\(2) The employer shall inspect all hot line tools and ropes

p."V/Wjeach day before use. Hot line tools and ropes shall be stored
and maintained and used in such a manner as to prevent damage.
Hot line tools and ropes shall not be used for purposes other
than line work. Wood hot sticks shall be maintained with a
surface coating of varnish or other approved treatment to
prevent the absorption of moisture into the stick. The
maintenance, 1inspection, storage, and use of such equipment
shall be in conformance with the methods and standards
recognized by manufacturers and the industry.

Definitions

() For the purposes of these sections, "protective
equipment” means hot sticks, rubber gloves, line hoses, rubber
blankets, guards, or other barriers to the conduction of
electricity.

( ) For the purposes of these sections, "hot line tool”
means. ..
) For the purposes of these sections, ™"approved"™ means the

manufacturer certifies that the equipment/tool does not
conduct electricity when it is exposed to the following
conditions:

() 100,000 volts of electricity per foot of length for
5 minutes, 1if the equipment 1is constructed of fiberglass?

(b) 75,000 volts of electricity per foot of length for 3
minutes, if the equipment is constructed of wood; or

(c) Other tests which equal or exceed (a) and (b).

CP
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( ) For the purposes of these sections, a high voltage switch
or disconnect is not considered de-energized if the remainder
of the switch or disconnect remains energized, unless approved
barriers are erected which will prevent the employee from
coming into contact with the remaining energized part.

Sec.3 A person who violates the provisions of Sec.l or Sec.2
is subject to the following penalties...
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