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W hy s ta te s  s h o u ld  a d o p t  A rtic le  4A 
o f th e  U C C

1 T e w  Article 4 A  of the Uniform Commercial Code concerns a type of payment 

made through the banking system called a "funds transfer." (A popular terra for 

the bulk of these kinds of transfers is "wholesale wire transfer." This term is not 

used in Article 4 A  because all "funds transfers" arc not "wholesale" and not "wire" 

transfers.) A  "funds transfer" is, generally, a large, rapid money transfer between 

commercial endties. In the average "funds transfer" S5,000,000.00 changes hands. 

In most instances, such transfers will occur between banks using computers and 

electronic c o m m  uni cauons. (Consumer transfers through credit cards and A T M  

machines are not governed by Ardcle 4A, but are governed by federal law.) Ar­

dcle 4 A  provides a body of law on the rights and obligadons connected with "funds 

transfers."

There is currendy no comprehensive body of law that defines the rights and 

obligadons that arise from "funds transfers." Some aspects of "funds transfers' 

are governed by rules of the principal transfer systems. Transfers made by the 

Federal Reserve network (Fedwire) are governed by Federal Reserve Regula­

tion J and transfers over the Clearing House Interbank Payment System (CHIPS) 

are governed by C H I P S  rules. But these rules apply to only limited aspects of 

"funds transfer" transactions.

Article 4 A  will provide:

C E R T A I N T Y

Currently, no participant in a "funds transfer" can know with certainty what 

the rights and obligations of parties are. Enactment of Article 4 A  solves the 

problem.

B A L A N C E

Article 4 A  carefully addresses the interests of banks, commercial users of 

this payment method and the public. It seeks a fair balance between interests in­

volved in "funds transfers."

R E M E D I E S

What law exists does not provide clear remedies for funds transfers' when 

something goes wrong U C C — IA establishes who takes the risk of loss, who will 

be liable and what will be the damages.



EFFICIENCY

Article 4 A  is designed to facilitate a speedy and inexpensive system to trans­

mit huge sums that are substantially cash equivalent, benefiting both the nation­

al and international economies.

F R E E D O M  O F  C O N T R A C T

Users and banks are free to vary many provisions of'UCC— tA by individual 

contract. They are not locked into invariable rules that might impede transac­

tions between them.

U N I F O R M I T Y

"Funds transfers" arc an important part of business and are interstate in 

character. Uniformity is, as important to the conduct of "funds transfers" as it is 
to other current payment methods.

C O N C L U S I O N

The growing role that "funds transfers" have in the business world today 

makes it clear that m o d e m  law on this subject is needed. Users of "funds trans­

fers" now depend mainly on court cases, or their own rules, to resolve disputes. 

This creates great uncertainty. U C C - 4 A  answers these immediate needs.



I m p o r t a n t  I n f o r m a t i o n  o n  A r t i c l e  4 A  o f  t h e  U C C

In 1989, as Article 4A of the UCC is proposed for enactm ent by the states, over $1 trillion 
is transferred daily by "funds transfers." Five years ago the daily average was $300 million and 
two years ago it rose to $500 million. Some peak days now exceed $2 trillion, while utilization 
continues to grow. "Funds transfers" exceed the total amounts transferred in all o ther payment 
systems — credit and debit cards and checks combined. The average "fund transfe r" exceeds 
$5 million.

Yet there is no comprehensive law governing commercial "funds transfers." Regulation J 
covers the interbank part of any commercial "funds transfer" by the Federal Reserve network 
(Fedwire). The Clearing House Interbank Payment System (CHIPS) rules cover the bank par­
ticipants in that system. The Electronic Funds Transfer Act of 1978 covers consumer transac­
tions. In spite of all of that, when a commercial customer initiates a "funds transfer" through 
a bank for payment to a designated beneficiary, no comprehensive rules and no readily ascer­
tainable law pertains. As a result, most commercial "funds transfers" are m ade with no 
provision for the significant liabilities that will accrue if something goes wrong.

Article 4A fills the void. It comprehensively provides coverage of commercial "funds trans­
fers" from the order of the originator to the originator’s bank, through intermediary banks, to 
the beneficiary’s bank. No o ther country has such a comprehensive law, proposed or in being.

Article 4A sets forth safety net rules absent agreem ent of the parties, covering liabilities 
and obligations arising from: unauthorized payment orders; proper and im proper (wrongful 
and erroneous) execution of payment orders; fraud; and, insolvency of participating banks. 
What constitutes payment for the discharge of an underlying obligation is, also, governed by 
Article 4A.

The major objectives of Article 4A are to preserve a fast, efficient, reliable system for the 
transfer of large volumes of funds rapidly at a low cost; to provide certainty as to the obliga­
tions and liabilities; to safeguard the integrity of the "funds transfer" system; and to establish 
the basic rights and responsibilities of the participants, except as varied by agreem ent of the 
parties.

B errfits to Corporate Users

Most senders of payment orders in a "funds transfer" are banks and corporations. Serders 
under Article 4A enjoy the following benefits:

1. Finality o f payment — Funds transferred are essentially equivalent to 
cash with a m ore certain degree of finality than is currently the case.
2. Moneybackguarantee — If the "funds transfer" is not completed, the 
originator’s bank must return the originator’s money.
3. Discharge o f underlying obligation -  A statutory discharge of the un­
d erly ing  o b lig a tio n  g en e ra lly  occurs u p o n  acce p tan c e  by th e  
beneficiary’s bank.
4. Commercially reasonable security procedures - — Substantial incen­
tives for banks to provide reasonable security procedures are fostered or 
the bank may absorb the loss for an unauthorized order.
5. Error reporting — While users have a duty to report errors, failure to 
do so within a reasonable time results only in possible interest losses. No 
other damages are imposed.
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6. Loss apportionment — If a loss results from an unauthorized order, 
when there is an agreed security procedure, the receiving bank suffers 
the loss unless the bank can prove:

the security procedure was commercially reasonable;
the bank followed the procedure;
the bank acted in good faith; and
the bank complied with the customer’s written agree­
ment or instructions restricting acceptance of payment 
orders.

Even if the bank proves the above, should the customer prove that it’s 
without fault, pure interloper losses fall on the bank.
7. Damages for dishonor — If the beneficiary’s bank has accepted the 
order and the beneficiary demands payment, the bank, for failure to pay, 
may be liable for damages, including consequential damages, if the 
beneficiary gave notice of the particular circumstances that would give 
rise to such damages and indication of the magnitude of them.

Benefits to Banks

The banking community will benefit as follows from Article 4A:
1. Certainty — There is no statutory or case law that adequately governs 
these transactions. Frequently, contracts between customers and banks 
are absent or inadequate. Perhaps no contract could be adequate to 
govern the risks, given the paucity of applicable law. Therefore, all par­
ties to "funds transfers" operate in an uncertain legal environment. Ar­
ticle 4A rem oves the uncertainty. C ertainty as to liability and 
responsibility promotes sound credit policy and financial management. 
Since Article 4A largely embraces current operating practices, the ef­
ficiency of the present system is preserved.
2. Banks as users -  As the principa' users of the "funds transfer" system, 
banks will enjoy all of the benefits of Article 4A listed above for users.
3. Limitation o f liability — Article 4A limits liability to loss of interest 
and principal, or in certain cases other incidental costs and reasonable 
attorney’s fees. Only in the event of intentional dishonor and with 
specific notice of the particular circumstances and contemplated mag­
nitude, are consequential damages recoverable.
4. Statute o f limitations — Article 4A precludes objection to payment of 
an order executed by a bank unless made within one year from the time 
the customer receives notice the order was sent.
5. Creditor processes — U nder Section 4A-5Q2., banks are protected 
from creditor processes during the fast electronic batch processing of 
payment orders.
6. Choice o f law — Section 4A-507 contains rules as to choice of ap­
plicable law that will promote certainty.
7. Netting o f obligations — If banks owe other banks and are owed by 
those same banks on payment orders sent and received. Section 4A-403



gives statutory authorization for bilateral and unilateral netting of pay­
m ent obligations among banks to reduce insolvency risk.
8. Number and name o f account — If a bank discloses to its customer 
that it may rely upon numbers to identify a beneficiary in a payment 
order, Section 4A-305(3) authorizes it to rely upon the num ber used by 
the custom er to  identify the beneficiary. Because processing is 
electronic and rapid, reliance on numbers facilitates "funds transfers."
9. Rely on tested message — Banks can rely upon the message that tests 
against the security procedure, unless the customer proves that the pay­
m ent order is unauthorized and the breach of the confidential security 
information did not result from a source controlled by the customer. The 
bank, however, must have offered a commercially reasonable security 
procedure to the customer and have followed that procedure and any 
customer written agreement or instruction, all in good faith.
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U N IF O R M  C O M M E R C IA L  C O D E  
A R T IC L E  4A -  F U N D S  T R A N S F E R S

—  A Summary —

T T h e  payment of obligations is of vital importance to 

almost all commercial transactions. Occasionally 

problems arise when payment is not made, or is made 

improperly. It is neither convenient nor prudent to 

pay large or even modest obligations in actual cash. 

So, individuals and corporations, big account holders 

and small, have turned to bank accounts and bank 

credit, and have paid obligations by written instru­

ments that accomplish a transfer of bank credit - 

check, money order, bank draft, etc. For the past 

twenty years, in every state, the rights and obligations 

of parties to payment by check have been governed by 

Articles 3 and 4 of the Uniform Commercial Code 

(UCC). Checks will remain the method by which 

many obli^r'ons are paid for the foreseeable future. 

However, electronic technology is now a fact of life and 

new methods for transferring bank credit for the pur­

poses of payment are a result. Article 4 A  is a reflec­

tion of this fact.

H o w  has technology affected systems of payment? 

Most people are aware of automated teller machines 

for their personal use. Indeed, these machines have 

become very popular. But such technology is widely 

used to make large transfers of funds that satisfy 

obligations arising from commercial transactions as 

well. The technology is simply too convenient and too 

fast not to be used for the transfer of large sums around 

the world.

The amounts which move through the large value 

automated systems are truly staggering. In 1989 as Ar­

ticle 4 A  is promulgated, one trillion dollars are trans­

ferred on an average day. In 1989, a record day of 

three trillion dollars was recorded. This is roughly the 

1989 gross national product of the United States. U n­

doubtedly, this record will be surpassed in due course

and probably frequently in the future. Such figures in­

dicate the impact of the technology. They also indi­

cate the need for some governing law.

In 1989, as the new Article 4 A  is proposed to the 

states for adoption, there is no backstop statutory law 

to govern funds transfers. The rules for checks in Ar­

ticles 3 and 4, which utilize the signatures and endor­

sements on the check as the basis for determining 

liability, do not apply to electronic funds transfers. 

Nor are the rules governing the liability of banks to cus­

tomers under Article 4 helpful. Many transfers in the 

United States are effected through electronic transfer 

uetworks; one is owned and operated by the Federal 

Reserve and is known as FedWirc and the other is 

owned and operated by the N e w  York Clearing House 

and is known as CHIPS (Clearing House Interbank 

Payments Systems). Each of these systems has rules 

to govern transactions between participating banks, 

but they do not affect bank customers. Outside Fed- 

Wire and CHIPS, common-law contract rules arc the 

basis for determining liability. However, serviceable, 

negotiated contracts are rare. Bank customers usual­

ly need a funds transfer immediately and do not take 

the time to negotiate a contract. Transfers are fre­

quently made in a iegal void.

Article 4A is the remedy for this void. Because 

the total volume of funds transfers is very great and be­

cause many individual transactions are very large, the 

cost of uncertainty in the law could be very high. Ar­

ticle 4 A  is necessary to the continued usage of existing 

funds transfers and for the anticipated future expan­

sion in this usage.

Some terminology is necessary to follow a funds 

transfer under Article 4A. A  "sender" is any person or 

entity who sends a "payment order." The first sender
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is the originator, and subsequent senders are btinks 

participating in the transfer. A  sender communicates 

a "payment order" to a "receiving bank." Recei'/ing 

banks become senders if they forward "payment or­

ders" to other banks. The last bank in the communica ­

tions chain is the beneficiary’s bank, and it can never 

be a sender with respect to the specific funds transfer, 

The "beneficiary" is the entity that the sender intends 

to pay. A  "payment order" is simply the form of com­

munication that the parties to a funds transfer agree to 

use. The payment order’s salient characteristics arc 

that it calls for an unconditional payment of money 

from the sender to the beneficiary and that it is tnrns- 

raitted to a receiving bank.

Unless the persons or entities involved in a pay­

ment of money use the same bank, a funds transfer in­

volves at least four parties: the originator of the 

payment; the bank to which the originator communi­

cates the first payment order, the beneficiary’s bank 

that receives the final payment order, and last, the 

beneficiary. Intermediary receiving and sending 

banks also may be involved. These are banks that act 

as conduits of payment when there is no capacity to 

communicate directly between the originator’s bank 

and the beneficiary’s bank.

A n  example illustrates the process of a funds 

transfer. Suppose Alpha Corporation wants to pay 

money to Beta Corporation to satisfy a large contrac­

tual obligation. Alpha is in N e w  York, and Beta it in 

California. Alpha has a bank account with a balance 

sufficient to pay Beta at First Bank in N e w  York. Beta 

maintains an account at Second Bank in California. 

The process of payment is simple. Alpha orders First 

Bank to pay the owed money to Beta through a trans­

fer to Second Bank. Alpha’s order is pursuant to an 

agreement that Alpha has with First Bank. When First 

Bank receives the payment order from Alpha, it com­

municates with Second Bank. The communication in­

dicates that a specific amount at First Bank held lor 

Alpha will be transferred to Second Bank with the un­

derstanding that it will be passed on to Beta. Second 

Bank accepts this second payment order and notifies 

Beta that the money is available to Beta. Value pasi es

between the two banks through accounting entries in 

a process known as settlement.

With simple transactions, why do we need a whole 

new article in the Uniform Commercial Code? N e w  

law - or any law - isn’t necessary if everything works. 

But what if something goes wrong? What if First Bank 

makes a mistake as to the amount to be paid? What 

happens if Second Bank doesn’t notify Beta? What 

happens if the payment order is fraudulent, and not ac­

tually issued by Alpha? What happens if there is a 

bank failure? These are a few examples of possible er­

rors.

A  funds transfer is like a string of Christmas 

lights: everything is fine until a light burns out. There 

must be a remedy for the burned out light, and to the 

extent there are losses they must be paid. What are the 

remedies if someone takes a loss? W h o  bears the risk 

of loss at a given time in the transactional process? No 

adequate answers to these questions exist without a 

backstop statutory law that allocates the loss at the ap­

propriate places in the funds transfer. Article 4A 

provides clear and reliable answers, and thereby keeps 

the string of lights burning.

To resolve the problem of who is responsible when 

something in a funds transfer goes wrong, Article 4A 

divides the-actions of th^ oarties to a funds transfer 

into three essential parts. First, a funds transfer is in­

itiated by the originator and accepted by the 

originator’s bank. Part 2 of Article 4A, entitled "Issue 

and Acceptance of Payment Order," governs the 

relationship between the sender of a payment order 

and the receiving bank that will execute the payment 

order. What constitutes acceptance and rejection 

(both rightful and wrongful) of a payment order, and 

what must be done to amend a payment order, are 

determined by the rules of Part 2, as these involve the 

relationship between the sender and receiving bank in 

a funds transfer.

As between sender and receiving bank, who suf­

fers a loss if there is a mistake? Part 2 of Article 4A 

resolves this critical issue. Two kinds of mistakes can 

occur between sender and receiving bank, an un­
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authorized payment order and an erroneous payment 

order. The key to the rules on an unauthorized pay­

ment order is the "security procedure" that exists be­

tween sender and receiving bank. This is the agreed 

procedure that verifies the authenticity of a payment 

order or other relevant communication. In electronic 

funds transfer systems, the security procedure is an im­

portant element, and may involve codes, encryption, 

callback procedures, and the like. Any procedure that 

can be devised to protect the transaction is eligible. To 

be legally effective, it must only be commercially 

reasonable.

The security procedure determines who takes the 

risk of loss when there is an unauthorized payment 

order. If there is a commercially reasonable security 

procedure that is followed by the receiving bank, the 

sender must absorb the loss. If the sender proves that 

the security procedure was not followed or was 

breached by someone outside the ‘control of the 

sender, the receiving bank takes the loss. The assump­

tion is that the security procedure, if followed and not 

breached, will verify the authenticity of payment or­

ders.

The risk of loss for an erroneous payment order 

also hinges upon compliance with a security procr dure 

for detecting error. If the sender proves that it com­

plied with the security procedure, the receiving bank 

takes the loss. Otherwise, the sender is responsible for 

erroneous orders.

The second part of a funds transfer is the passage 

of funds from receiving bank to receiving bank, until 

the beneficiary's bank is contacted. This is covered by 

Part 3 of Article 4A, which is entitled "Execution of 

Sender's Payment Order by Receiving Bank."

Rules governing the relationship between receiv­

ing banks are contained in this part. A  principal 

obligation of a receiving bank (other than the 

beneficiary’s bank) is to "execute" a payment order 

once it has accepted the order - that is, pass it on to the 

next bank in the string. It executes by issuing a pay­

ment order to the next bank. (The beneficiary's bank 

has a different obligation. It must pay the obligation

to the beneficiary, and that is covered in Part 4 of Ar­

ticle 4A.) Unless agreed otherwise, a bank may use 

any commercially reasonable method to issue a pay­

ment order. A  receiving bank is, generally, respon­

sible for any error it commits in issuing a payment 

order. If a receiving bank overpays the beneficiary of 

a payment order, the excess is recovered from the 

beneficiary, not from prior senders. If a receiving bank 

pays a person or entity that is not the intended 

beneficiary, recovery is from the person receiving the 

money, and not from any prior sender. Only if a receiv­

ing bank underpays in a payment order, may the bank 

recover from prior senders, and then only an amount 

to cover the error and only if it issues a curative order.

Part 3 of Article 4 A  covers other issues pertaining 

to receiving banks. For instance, rules on reporting an 

erroneous payment order and late execution of a pay­

ment order are furnished.

The last part of a funds transfer involves actual 

payment to the beneficiary. It is the subject of Part 4 

of Article 4A, "Payment" Each sender, going back to 

the originator, is obligated to pay. At a given lime, the 

beneficiary is considered to have been paid. There is 

a two step approach to actual payment, although the 

steps are accomplished simultaneously if the transfer 

is made by Fedwire. First, credit is extended by each 

receiving bank to each sender when the sender's pay­

ment order is accepted - basically, a communications 

function. The second stage involves settling up be­

tween participants - the actual passage of value.

Perhaps the most important section in Part 4 is 

Section 4A-402. It provides that a sender of a payment 

order is obliged to pay the amount of the order to the 

receiving bank if the funds transfer is properly com­

pleted. It is essential to distinguish, in this regard, a 

payment order from a check.

A  check is a kind of payment order. When a per­

son writes a check on an account, it orders the institu­

tion in which the account resides to pay money to a 

named person (whose technical name is the payee). 

Although a check suspends (he liability of the person
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who writes it for an underlying obligation until the in­

strument is rightfully presented for payment and paid 

at the institution in which the account resides, it can be 

passed from person to person as payment for other 

obligations and accrues and extinguishes liabilities for 

those persons as it passes between them. If the institu­

tion refuses to pay when the check is presented, then 

the person who initially wrote the check is liable for 

the underlying obligation as well as for the check. In 

contrast, acceptance of a payment order for a funds 

transfer by a receiving bank obligates the sender to pay 

that bank, and that bank alone. There is no instrument 

that may be passed from hand to hand as payment be­

tween other people. There are no lingering liabilities 

that result from the negotiability of an instrument. A  

payment order for a funds transfer is simple and direct.

H o w  does settlement take place? If the sender is 

a bank, and the funds transfer is through one of the 

funds transfer systems, payment takes place according 

to the rules of the system that govern settlement be­

tween banks. Typically, payment is a matter of debit­

ing an account of the sender with the receiving bank, 

and crediting the receiving bank’s account. These 

methods hold whether the sender is an individual or a 

bank.

The beneficiary’s bank, the last bank in the string, 

is responsible for paying the beneficiary. Payment 

generally takes place by crediting an account of the 

beneficiary, although satisfaction of a beneficiary's 

debt also constitutes payment, and payment in general 

occurs when the funds are available to the beneficiary 

for withdrawal. The originator of a payment order, 

that first light in the string of lights, generally is deemed 

to have paid the beneficiary on the underlying com­

mercial obligation when the beneficiary's bank accepts 

the payment order. If it seems premature to discharge 

the originator, it is because at the time of acceptance 

by the beneficiary’s bank, the originator has done all

in its power to see that the beneficiary has obtained a 

credit balance at the beneficiary’s bank in the agreed- 

upon amount. It is analogous to a situation where the 

originator has deposited cash to the beneficiary’s ac­

count at beneficiary’s bank. At that point, the 

originator’s obligation to the beneficiary should be 

considered satisfied.

Finally, there are some other features of Article 

4 A  to be considered. First, any transaction that is sub­

ject to the Electronic Funds Transfer Act of 1978 is not 

subject to Article 4A. This express exclusion places 

consumer transactions outside Article 4A, and leaves 

them to federal law. Second, the regulations and 

operating circulars of the Federal Reserve Board su­

persede any inconsistent provision of Article 4A. 

Third, transfer system rules will prevail if inconsistent 

with any part of Article 4A. Fourth, it is possible to 

vary the effect of most of the provisions of Article 4A, 

honoring the general Uniform Commercial Code 

policy of freedom of contract.

The fifth matter of special interest needs extra e m­

phasis. Funds transfers occur and are useful so long 

as it is fast, efficient and inexpensive to use current and 

future electronic methods. A  great deal of money can 

be passed through the current system for very little 

comparative cost. Therefore, Article 4 A  limits conse­

quential damages for improper payment orders. Con­

sequential damages might raise costs, reduce 

transaction speed by requiring the exercise of discre­

tion by management, and increase uncertainty.

Article 4A of the Uniform Commercial Code is 

essential law. The continuance and viability of funds 

transfers depends upon its advancement in the states. 

And uniformity Is an absolute requirement in every 

state, unconditionally and without deviation. Other­

wise, there will be impairment of the functioning of 

funds transfers for the long term.
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E X E C U T I V E  S U M M A R Y

On A u g u s t  3, 1989 t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  on 

U n i f o r m  S t a t e  L a w s  a p p r o v e d  A r t i c l e  4A as an a d d i t i o n  to the 

e x i s t i n g  U n i f o r m  C o m m e r c i a l  Code. A r t i c l e  4A, w h e n  e n a c t e d  into law 

by the  v a r i o u s  states, w i l l  g o v e r n  a c l a s s  o f  p a y m e n t  t r a n s a c t i o n s  

k n o w n  as w h o l e s a l e  f u n d s  t ra ns fe r s.  P r e s e n t  law, r e g u l a t i o n  and 

p r i v a t e  a g r e e m e n t s  c o v e r i n g  funds t r a n s f e r s  a r e  c o n s i d e r e d  

i n a d e q u a t e  a n d  g e n e r a l l y  i n c a p a b l e  of e f f i c i e n t l y  r e s o l v i n g  such 

issu es  as l i a b i l i t y  for m i s t a ke s,  fr a ud  a n d  i n s o l v e n c y .

T h e  p r o v i s i o n s  of A r t i c l e  4A w e r e  d r a f t e d  t h r o u g h  the  j oint 

e f f o r t s  of U n i f o r m  L a w  C o m m i s s i o n e r s ,  a c a d e m i c s ,  ba nk e r s ,  c o r p o r a t e  

u s e r s  of funds t r a n s f e r s  a n d  r eg ulators. T h e  f i n a l  v e r s i o n  of 4A 

r e p r e s e n t s  a c o m p r o m i s e  w h i c h  a t t e m p t s  t o  s t r i k e  a b a l a n c e  b e t w e e n  

the int er es ts  o f  t h e  publ i c,  t h o s e  of t h e  p r o v i d e r s  of funds 

t r a n s f e r  s e r v i c e s  a n d  t h o s e  of the users. W h i l e  t h e  b a n k i n g  

r e p r e s e n t a t i v e s  w o u l d  h a v e  r e s o l v e d  s e v e r a l  i s s u e s  diff er en t ly , it 

is the  g e n e r a l  c o n s e n s u s  of t h e  b a n k e r s  t h a t  p a r t i c i p a t e d  in the 

d r a f t i n g  pro ce ss , as w e l l  as t h e  A d  Hoc P a y m e n t  S y s t e m s  Laws T a s k  

Force, t h a t  A r t i c l e  4 A ' s  b e n e f i t s  to t h e  b a n k i n g  s y s t e m  

s i g n i f i c a n t l y  o u t w e i g h  its d i s a d v a n t a g e s .

The t a s k  f o r c e  u r g e s  t he A m e r i c a n  B a n k e r s  A s s o c i a t i o n  Board of 

D i r e c t o r s  to a d o p t  a r e s o l u t i o n  i n d i c a t i n g  t h e  A s s o c i a t i o n s  s u p p o r t  

for A r t i c l e  4A a n d  e n c o u r a g i n g  S t a t e  L e g i s l a t u r e s  to e n a c t  4A into 

law.



Project Background

O n  A u g u s t  3, 1989 t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  on 

U n i f o r m  S t a t e  L a w s  (NCCUSL) a p p r o v e d  the a d d i t i o n  o f  A r t i c l e  4A to 

t h e  U n i f o r m  C o m m e r c i a l  C o d e  ( U C C ) . This is t h e  f i r s t  t i m e  in over 

t h i r t y  y e a r s  t h a t  t h e  C o m m i s s i o n  h a s  m a d e  any  s i g n i f i c a n t  c h a n g e s  to 

th e U C C ' s  p r o v i s i o n s  on p a y me nt .  A r t i c l e  4A, w h e n  e n a c t e d  into law 

by t h e  v a r i o u s  states, w i l l  p r o v i d e  a c o m p r e h e n s i v e  l e g a l  s t r u c t u r e  

for a c l a s s  of p a y m e n t s  k n o w n  as w h o l e s a l e  funds t r a n s f e r s .  

( T h r o u g h o u t  t h i s  r e p o r t  t h e  t e r m  " f un ds  t r a n s f e r "  w i l l  b e  u s e d  to 

d e n o t e  a d i s c r e t e  m e t h o d  of p a y m e n t  by w h i c h  a b a n k  c u s t o m e r  

i n s t r u c t s  its b a n k  t o  c r e d i t  a n o t h e r  b a n k  account. T h e  t e r m  "wire 

t r a n s f e r " ,  w h i c h  r e f e r s  t o  t h e  m e t h o d  u s e d  to t r a n s m i t  t h e  

i n s t r u c t i o n ,  is a s p e c i f i c  s u b - c l a s s  of funds t ra ns f e r . )  Presently, 

w h i l e  t h e  g r e a t e s t  d o l l a r  v a l u e  is m o v e d  b y  funds t r a n s f e r s ,  the 

e x i s t i n g  l a w  g o v e r n i n g  s u c h  t r a n s a c t i o n s  is a m a k e  s h i f t  f r a m e w o r k  

of p r i v a t e  a g re em en t,  s y s t e m  rules, federal r e g u l a t i o n  a n d  c a s e  law. 

T h i s  p a t c h - w o r k  q u i l t  o f  r u l e s  c r e a t e s  u n c e r t a i n t y ,  l i t i g a t i o n  and 

u n n e c e s s a r y  e x p e n s e  w h e n  p r o b l e m s  o c c u r  in t h e  c o u r s e  o f  su ch  

t r a n s f e r s .

N C C U S L  w as o r g a n i z e d  in 1892 t o  p r o m o t e  u n i f o r m i t y  of law by 

t h e  v o l u n t a r y  a c t i o n  o f  s t a t e  g o v er nm en ts .  T h e  UCC, w h i c h  w a s  

d r a f t e d  d u r i n g  t h e  l a t e  1 9 4 0 ' s  a n d  e a r l y  1950's, is a f u n d a m e n t a l  

s o u r c e  o f  s t a t u t o r y  c o m m e r c i a l  law and c o ve rs  s u c h  t o p i c s  as sales 

of goods, n e g o t i a b l e  i n s t r u m e n t s ,  let te rs  of credit, s e c u r e d  lending 

and s e c u r i t i e s .  S i n c e  1961 a g r o u p  k n ow n as t he P e r m a n e n t  E di torial
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B o a r d  f o r  t h e  U C C  (which is c o m p o s e d  c f  N C C U S L  m e m b e r s  a n d  m e m b e r s  

of t h e  A m e r i c a n  L a w  Institute) h a s  s u p e r v i s e d  c h a n g e s  to t h e  U C C  

when, fo r e x a mp le , n e w  c o m m e r c i a l  p r a c t i c e s  h a v e  m a d e  a d d i t i o n a l  U C C  

p r o v i s i o n s  d e s i r a b l e .

T h e  a d o p t i o n  of A r t i c l e  4 A  is t h e  c u l m i n a t i o n  of a p r o j e c t  

b e g u n  in 19 7 7 t o  r e v i s e  t h e  p a y m e n t  p r o v i s i o n s  of t h e  p r e s e n t  U C C  

(i.e., A r t i c l e s  3 a n d  4). T h e  i n i t i a l  d r a f t i n g  e f f o r t  p r o d u c e d  a 

d o c u m e n t  k n o w n  as t h e  U n i f o r m  N e w  P a y m e n t s  C o d e  w h i c h  w a s  d e s i g n e d  

t o  c o v e r  a l l  t y p e s  of p a y m e n t s  (check, c r e d i t  card, w h o l e s a l e  w i r e  

t r a n s f e r ,  etc.) u n d e r  o n e  u n i f o r m  s e t  of rules. T h i s  w o r k  w a s  

c r i t i c i z e d  b y  t h e  b a n k i n g  i n d u s t r y  a n d  d u e  to t h e  e f f o r t s  o f  t h e  

A m e r i c a n  B a n k e r s  A s s o c i a t i o n ,  a m o n g  othe rs , t h e  N e w  P a y m e n t s  C o d e  

a p p r o a c h  w a s  e v e n t u a l l y  dro pp ed .

In l a t e  1985 a n e w  c o m m i t t e e  w a s  o r g a n i z e d  to d r a f t  l e s s  

s w e e p i n g  c h a n g e s  to p r e s e n t  A r t i c l e s  3 a n d  4 of t h e  U C C  a n d  to 

d e v e l o p  a n e w  A r t i c l e  to g o v e r n  w h o l e s a l e  funds t r a n s f e r s .  T h e  

d r a f t i n g  c o m m i t t e e  w a s  c o m p o s e d  of U n i f o r m  L a w  C o m m i s s i o n e r s ,  

a c a d e m i c s ,  a n d  a d v i s o r s  fro m  t h e  b a n k i n g ,  legal, r e g u l a t o r y  a nd 

c o r p o r a t e  c o m m u n i t i e s .  D u r i n g  t h e  p a s t  t h r e e  y e a r s  n u m e r o u s  

m e e t i n g s  o n  A r t i c l e  4A w e r e  h e l d  b y  t h e  d r a f t i n g  c o m m i t t e e  as well 

as o t h e r  g r o u p s  s u c h  as t h e  A m e r i c a n  B a n k e r s  and A m e r i c a n  B a r  

A s s o c i a t i o n s .
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The A m e r i c a n  B a n k e r s  A s s o c i a t i o n ' s  r e s p o n s e  to th e 4A e f f o r t  

has b e e n  c o o r d i n a t e d  t h r o u g h  t h e  w o r k  o f  t h e  A d  H o c  P a y m e n t  S y s t e m s  

Laws T a s k  Force. T h i s  t a s k  force is c o m p o s e d  o f  b a n k  o p e r a t i o n s  

e xpe rt s a n d  b a n k  c o u n s e l  a p p o i n t e d  b y  f o r m e r  A s s o c i a t i o n  P r e s i d e n t  

M a r k  O l s o n  in 1987. In addition, W. R o b e r t  Moore, S e n i o r  V i c e  

P r e s i d e n t  (retired) C h e m i c a l  B a n k  of N e w  Y o r k  a n d  T h o m a s  J. Greco, 

A s s o c i a t e  G e n e r a l  C o u n s e l  in t h e  A B A ' s  O f f i c e  of t h e  G e n e r a l  

Counsel, s e r v e d  as t h e  A s s o c i a t i o n ' s  a d v i s o r s  t o  t h e  N C C U S L  d r a f t i n g  

c o m m i t t e e  a n d  p a r t i c i p a t e d  in m o s t  of t h a t  g r o u p ' s  m ee tings.

B a n k e r s  a n d  b a n k  c o u n s e l  h a d  n u m e r o u s  o p p o r t u n i t i e s  t o  r e v i e w  

and c o m m e n t  o n  t h e  v a r i o u s  d r a f t s  of A r t i c l e  4A. For example, t w o  

m e e t i n g s  w e r e  h e l d  s p e c i f i c a l l y  t o  g e n e r a t e  c o m m e n t s  t o  e a r l i e r  

v e r s i o n s  o f  4A. On D e c e m b e r  3, 1987 t h e  A m e r c a n  Bankers 

Ass oc ia ti on , a l o n g  w i t h  t h e  A s s o c i a t i o n  o f  R e s e r v e  Cit y Bankers, the 

Bank A d m i n i s t r a t i o n  I n s t i t u t e  a n d  t h e  N e w  Y o r k  C l e a r i n g  H o u s e  

A s s o c i a t i o n  j o i n t l y  s p o n s o r e d  a o n e - d a y  f o r u m  on 4A. O v e r  t wo 

h u n d r e d  b a n k e r s  an d b a n k  c o u n s e l  a t t e n d e d  t h e  forum, and t h e  

c o m m e n t s  r e c e i v e d  w e r e  i n c o r p o r a t e d  i n t o  t h e  t a s k  force's J a n u a r y  

29, 1988 r e p o r t  to t h e  N C C U S L  d r a f t i n g  c o m m i t t e e .  On O c t o b e r  18, 

1988 the t a s k  f o r c e  m e t  w i t h  b a n k e r s  a n d  c o u n s e l  w h o  we re  d i r e c t l y  

i n v ol ve d in t h e  d r a f t i n g  p r o c e s s  in o r d e r  to a c h i e v e  an i n d u s t r y  

c o n s e n s u s  on s e v e r a l  o p e n  issues. In a d d i t i o n  to these m e e t i n g s  

nu me ro us  d r a f t s  h a v e  b e e n  d i s t r i b u t e d  t o  v a r i o u s  A B A  c o m m i t t e e s  a nd 

to i n d i v i d u a l  b a n k e r s  t h r o u g h o u t  t h e  d r a f t i n g  process.

Proiect Review
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Two m a j o r  interest groups participated in the drafting of 

Article 4A, the b a n k i n g  industry and the co r p o r a t e  users of funds 

transfers. The final v e r s i o n  of 4A reflects the compromises which 

were necessary to achi e v e  the support of both groups and, 

consequently, n e i t h e r  side is entirely satisfied with each and every 

p r o vision of the p r o p o s e d  law. The remainder of this section 

highlights the p u b l i c  benefits of 4A and notes the advantages and 

disadvantages of 4A from the banking industry's perspective.

Public Benefits

One of the key p u b l i c  benefits of A r t i c l e  4A is that it creates 

a uniform body of law g o v erning the rights and obligations of 

participants in a funds transfer. The interconnected nature of the 

funds t r a nsfer s y s t e m  requires that the basic rules underlying the 

system be the same for all participants. Of course, 4A permits a

degree of flexibility by allowing many provisions to be varied by

agreement in or d e r  to accommodate the needs of different users and

providers of funds t r a n s f e r  services.

The public also gains from the certainty created by 4A. One 

b y - product of such cer t a i n t y  is the ability to identify which party 

to a funds t r a n s f e r  is liable when a transfer is mishandled or when 

payments are not co m p l e t e d  due to the insolvency of a participant in 

the transfer. This, in turn, permits parties to implement 

p rocedures to

P r o v i s i o n s  o f  A r t i c l e  4A



control risk. This fact o r  is p a r t i c u l a r l y  s i g n i f i c a n t  gi v e n  the 

Federal Reserve Board's c o n c e r n  for reducing risk (i.e., insolvency 

risk) in the payments system.

A n o t h e r  advantage of Arti c l e  4A is that it has b e e n  drafted to 

accommodate such features as speed, low cost and reliability. It is 

these features which h a v e  made wh o l e s a l e  funds t r a n s f e r s  such an 

attractive form of payment. For example, 4A's rules on 

d iscrepancies in a p a y m e n t  order betw e e n  identifying numb e r s  and 

name promotes the use of automation, which both i n c reases processing 

speed and keeps costs low. The A r t icle's rules g o v e r n i n g  liability 

for erroneous execution e n c ourage operational p r a c t i c e s  w h i c h  ensure 

reliability by pena l i z i n g  the pa r t y  responsible for the error.

Benefits to the Banking Industry

In addition to the b e n efits from uniformity and certainty 

de s c r i b e d  above, perhaps the single greatest a d v a n t a g e  of Article 4A 

over current law is 4A's t r e a t m e n t  of the c o nsequential damages 

issue. Banks which fail to c o m plete (or to complete in a timely 

fashion) a funds transfer are typically sued in lawsuits which 

allege that the banks' actions caused damages far in excess of the 

amount of the transfers. While no reported d e c ision has ever 

awarded such damages, one of the leading cases in this area (Evra 

Corporation v. Swiss Bank C o r p o r a t i o n ) has been interpreted by some 

practitioners as per m i t t i n g  consequential damages. A r t icle 4A 

resolves this issue by p r o h i b i t i n g  recovery of c o nsequential damages
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for late or improper execution of a funds transfer except w h e r e  the 

bank has expressly agreed in w r i t i n g  to undertake such liability.

A n o t h e r  troublesome s i t uation for banks addressed by 4A is the 

problem of name and account numb e r  discrepancies in p a y m e n t  orders. 

The issue often arises in the c o n t e x t  of a fraud committed on a bank 

which is mis l e d  into be l i e v i n g  t h a t  it is sending funds on the 

behalf of its c u s tomer to the customer's account w i t h  anot h e r  bank. 

Unfortunately, the account n u m b e r  is for the account of the 

malefactor, not the customer, but the bank receiving the funds does 

not recognize any d i screpancy b e c a u s e  it acts on the p a y m e n t  order 

solely on the basis of the acco u n t  number. Article 4A resolves such 

disputes by providing, generally, that the bank receiving the 

payment order m a y  pay the person identified by the account number 

and has no duty to d e t ermine w h e t h e r  the name and n u m b e r  refer to 

the same person.

Finally, 4A establishes a relatively short o n e -year period in 

which a customer must noti f y  its b a n k  of unauthorized transfers from 

its account. Failure to raise objection to a transfer within 

one-year after the customer receives notice of the transfer bars 

subsequent assertions that the transfer was not proper.

Disadvantages to Banks

While "disadvantages" may be too strong a term, there is no 

question that Article 4A e s t ablishes rules that may be less
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favorable t h a n  p r e s e n t  common law or the agreements that banks have 

been able t o  obta i n  from some of their customers. One of the more 

controversial issues during the drafting process was the treatment, 

of the " i n t e r l o p e r  fraud" issue.

This iss u e  arises in the context of Article 4A's provisions on 

authorized a n d  unauthorized payment orders. As a general rule, a 

bank's c u s t o m e r  is only bound by its auth o r i z e d  payment orders. 4A 

also states, however, that payment orders verif i e d  by a 

"commer c i a l l y  reasonable security procedure" will be b i n ding on the 

customer. (4A's provisions on commercially reasonable security 

measures a n d  v e r i f i e d  payment orders are, on the whole, v e r y  

beneficial to both users and providers of funds transfers.) The 

"interloper" situation occurs when the s e c u r i t y  procedure is somehow 

breached (through no fault of the c u s t o m e r  or the bank) and the 

order is verified. If the customer is able to prove that the 

u n a u t h o r i z e d  (but verified) order was not caused by a person the 

customer e n t r u s t e d  to send its payment or d e r  or by a per s o n  who 

obtained, f r o m  the customer, the information needed to breach the 

security procedure, then the bank will u l t imately be liable for the 

loss.

A n o t h e r  aspect of 4A which favors users over providers of funds 

transfer s e r v i c e s  is the Article's so called "money-back guarantee" 

rule. A r t i c l e  4A provides that the sen d e r  of a payment order is not 

required to p a y  the order if the order is not accepted by the 

be n e f i c i a r y ' s  bank. This could expose a bank to insolvency risk if,
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for example, an interm e d i a r y  bank in a funds t r a n s f e r  fails and the 

customer must be r e f unded (because the t r a n s f e r  was not 

completed) b u t  the customer's bank is u n a b l e  to get its own funds 

from the failed institution.

A  somewhat r e l ated rule applies to p a y m e n t  to the beneficiary 

and gives rise to similar concerns re g a r d i n g  insolvency risk. As a 

general rule A r t i c l e  4A prohibits the b e n e f i c i a r y ' s  b a n k  from 

recovering funds once they are paid to the beneficiary. Therefore, 

a bank which p e r m i t s  its customer to use funds from a funds transfer 

before the b a n k  itself receives payment assu m e s  the risk in the 

event that the o r d e r  is not paid. T h e r e  are two exceptions to this 

rule. The first, intended to address t r a n s f e r s  conducted through 

the Automated C l e a r i n g  House system, w o u l d  p e r m i t  a funds transfer 

system rule to p r o v i d e  that funds t r a nsfers through the system are 

provisional until the beneficiary's bank r e c e i v e s  payment. The 

second addresses transfers through a sys t e m  (such as the one 

envisioned for CHIPS) wh i c h  m u ltilaterally nets participants' 

obligations and h a s  a loss sharing a g r e e m e n t  in place to complete 

settlement if one or more participants fail to settle. If, despite 

such loss shar i n g  rules, the system is u n a b l e  to settle, then the 

beneficiary's b a n k  wou l d  be able to r e c over payments from the 

beneficiary.

Con c lusion

The task force believes that the p r e s e n t  lack of comprehensive 

rules g o v erning funds transfers must be remedied if this method of



-12-

paym e n t  is to remain a fast, reliable and low cost s y s t e m  of 

tr a n s m i t t i n g  large suras. Article 4A represents a c o n certed effort 

by the U n i f o r m  Law Commissioners, the providers of funds transfer 

services and the corporate users of the system w.) draft uniform 

rules w h i c h  equitably balance the interests of the a f f ected parties. 

T h e  banking community was afforded the opportunity to p a r ticipate in 

the d r a f t i n g  of 4A  and, wh i l e  not all of the issues w e r e  resolved in 

the manner that banking m i g h t  have wished, the p r o p o s e d  Article 

represents a considerable improvement over the p r e s e n t  state of the 

law.

The t a s k  force urges the Board of Directors to c o n sider the 

points rai s e d  in the task force report and vote in favor of the 

a t t ached resolution.
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a n d  la w  is  s c r a m b l i n g  t o  c a tc h  u p .

T h e  d e n iz e n s  o f  t h is  u n c o m fo r t a b le  
tw i l i g h t  z o n e  a r e  b ig  b a n k s , b ig  c o r p o ­

r a t i o n s ,  b ig  b u c k s  a n d  b ig  r i s k s .
F o r  n e a r l y  f o u r  y e a r s ,  a  c o m m it t e e  

o f  th e  U n i f o r m  L a w  C o m m is s io n e r s ,  in  
c o n ju n c t io n  w ith  t h e  A m e r ic a n  L a w  I n ­
s t i tu t e ,  h a s  b e e n  w o r k in g  f e v e r i s h ly  to  
e n d  th e  le g a l  a m b ig u i t ie s  s u r r o u n d in g  
s o - c a l le d  w h o le s a le  w i r e  t r a n s f e r s ,  a  
p a r t i c u la r  w a y  o f  m a k in g  a  d o l la r  p a y ­
m e n t . T h a t  e f f o r t  —  e x p e c te d  to  p r o ­
d u c e  a  n ew  a r t i c le  to  t h e  U n i f o rm  
C o m m e r c i a l  C o d e  —  h a s  o f t e n  i n ­
v o lv e d  a n  in te n s e  b a t t le  b e tw e e n  b a n k ­
in g  a n d  c o r p o r a t e  in t e r e s t s .

T h e r e  is  n o  c o m p re h e n s iv e  b o d y  o f  
la w  g o v e r n in g  w h o le s a le  w i r e  t r a n s ­
f e r s ,  a s  c u r r e n t ly  e x is t s  f o r  c h e c k s  a n d  
o t h e r  t y p e s  o f  p a y m e n t s ,  a n d  th o  f in a n ­
c i a l  f a l lo u t  c a n  be e n o rm o u s  w h en  e r ­
r o r s  o c c u r .  T h e  a v e r a g e  t r a n s f e r  —  
t y p i c a l ly  b e tw e e n  b a n k s  a n d  t h e i r  c o r ­
p o r a t e  c u s t o m e r s  —  Is  W  m i l l i o n ,  a n d  
t o t a l  d a i ly  t r a n s f e r s  n o w  a v e r a g e  m o r e  
t h a n  ; i  t r i l l i o n .

“ W h e n  y o u  lo o k  a t  th e  a m o u n t  o f  
m o n e y  m o v in g , it 's  s t r i k i n g  t h a t  t h e r e  
a r e  n o  b a c k s to p  r u le s , ”  s a y s  o n e  b a n k  
la w y e r .  " P e o p le  a r e  t r a n s f e r r i n g  th e  
n e t  w o r t h  o f  t h e i r  c o m p a n ie s  r o u t in e ly  
a n d  r e ly i n g  o n  p r i v a t e  a g r e e m e n t s  
w ith  t h e i r  b a n k s , o r  n o  a g r e e m e n t s  a t  
a l l . "
R i s k y  B u s in e s s

T h e  w h o le s a le  w i r e  t r a n s f e r  is  b a s i ­
c a l l y  a  v e r y  s im p le  t r a n s a c t io n ,  s a y s  
F r o f .  R o b e r t  L .  J o r d a n  o f  th e  U n i v e r s i ­
t y  o f  C a l i f o r n i a  a t  L o s  A n g e le s  S c h o o l 
o f  L a w , r e p o r t e r  f o r  t h e  U L C  d r a f t i n g  
c o m m it t e e . I f ,  f o r  e x a m p le ,  s o m e o n e  in  
L o s  A n g e le s  w a n ts  to  m a k e  a  p a y m e n t  
t o  s o m e o n e  in  N e w  Y o r k ,  h e  s im p ly  
t e l ls  h is  L o s  A n g e le s  b a n k  to  s e n d  th e  
m o n e y  t o  th e  o t h e r  p e r s o n 's  b a n k  a c ­
c o u n t  in  N ew  Y o r k ,  e x p la in s  th e  p r o ­
f e s s o r .  B y  e le c t r o n ic  t r a n s f e r ,  th e  L o s  
A n g e le s  b a n k  s e n d s  th e  p a y m e n t  o r d e r  
to  th e  N e w  Y o r k  b a n k , w h ic h  th e n  
c r e d i t s  th e  a m o u n t  t o  th e  a c c o u n t  o f  
t h e  s o - c a l le d  b e n e f ic i a r y  —  o f t e n  b e ­
f o r e  t h e  m o n e y  a r r i v e s  f r o m  L A .

S m a l l - b u s i n e s s  u s e r s  p ic k  u p  t h e  
p h o n e , c a l l  t h e i r  b a n k  a n d  u s e  a  c o d e  
w o rd  f o r  a u th e n t ic a t io n  to  o r d e r  p a y ­
m e n t  L a r g e  c o r p o r a t e  u s e r s ,  s u c h  a s  
o i l  c o m p a n ie s  t h a t  e n g a g e  in  " S t a r  
W a r s ” - l lk e  t r a n s fe r s ,  m a y  b e  s o  s o p h is ­
t ic a te d  t h a t  t h e i r  c o m p u t e r s  t a l k  to  
t h e i r  b a n k s , a d d s  T h o m a s  B a x t e r ,  a s ­
s o c ia t e  g e n e r a l c o u n s e l o f  th e  F e d e r a l  
R e s e r v e  B a n k  o f  N e w  Y o r k .

" Y o u  r e a l l y  h a v e  a  s p e c t r u m  o f  u s e ,”  
s a y s  M r .  B a x t e r ,  w h o , a lo n g  w ith  th e  
A m e r ic a n  B a r  A s s o c ia t io n  a n d  o t h e r s ,  
h a s  b e e n  a d v is in g  a n d  m o n i t o r in g  th e  
U L C  e f f o r t  “ I n  th e  m id d le  o f  a l l  t h is ,  
y o u  h a v e  b a n k s  d e b i t in g  a c c o u n ts  o f  
s e n d e r s  a n d  c r e d i t in g  th e  b a n k s  o f  r e ­
c e iv e r s .  W e a c c o m p li s h  th is  b y  th e  
w o n d e r s  o f  t e c h n o lo g y ."

W h o le s a le  w i r e  t r a n s f e r s  g e n e r a l l y  
t r a v e l  o v e r  tw o  p a y m e n t  s y s t e m s  —  
th e  F e d  W ir e ,  o p e r a t e d  b y  th e  F e d e r a l  
R e s e r v e  S y s t e m ,  a n d  C H I P S ,  t h e  
C le a r i n g  H o u se  In t e r b a n k  P a y m e n t s  
S y s t e m  in  N ow  Y o r k ,  th e  la r g e s t  a n d  
o n ly  c o m p e t i t o r  to  t h e  F e d  W i r e .  A n ­
o t h e r  s y s te m  —  S W IF T  —  t ie s  th e  U .S . 
s y s t e m s  w i t h  o t h e r  i n t e r n a t i o n a l  
fu n d s - t r a n s f e r  s y s t e m s .



A lth o u g h  C H IP S  a n d  th e  F e d  W i r e  
h a v e  r u le s  a n d  r e g u la t i o n s  g o v e r n in g  
c e r t a in  a s p e c ts  o f  In t e r b a n k  t r a n s f e r s  
a m o n g  t h s l r  m e m b e r s ,  t h e r e  a r e  n o  
r u le s  g o v e r n in g  th e  e n t i r e  t r a n s a c t i o n  
—  b e g in n in g  w ith  th e  s o - c a l le d  o r i g i n a ­
t o r ,  w h o  in i t ia t e s  a  p a y m e n t  o r d e r ,  a n d  
e n d in g  w ith  th e  s o - c a l le d  b e n e f ic ia r y ,  
w h o  g e t s  p a id .

S o m e  b a n k s  a n d  c o r p o r a t e  u s e r s  r e l y  
o n  p r i v a t e  a g r e e m e n t s  to  a p p o r t io n  
r i s k s  i f  s o m e th in g  g o e s  w ro n g . " B u t  
th e r e  h a s  b een  d i f f i c u l t y  g e t t in g  th e s e  
a g r e e m e n t s ,"  s a y s  M r .  B a x t e r .  " I t  a ls o  
b e c a m e  c le a r  o v e r  t im e  t h a t  th e  r ig h t s  
o f  t h i r d  p a r t ie s  c o u ld  b e  a f fe c te d  b y  
th o s e  a g r e e m e n t s ."

F o r  e x a m p le ,  h e  a d d s , w h a t  i f  t h e r e  
i s  a  t h i r d - p a r t y  i n t e rm e d ia r y  b a n k  in  
th e  t r a n s a c t i o n  a n d  i t  f a l l s  t o  s e t t le ,  Le^ 
p a y  th e  b a la n c e ?  " N e i t h e r  th e  o r i g i n a ­
t o r  n o r  th e  b e n e f ic i a r y  m a y  h a v e  s e ­

le c te d  t h a t  b a n k ,"  h e  e x p la in s .  "W h o  
b o a r s  th e  lo s s ? "

T h e r e  n e v e r  h a s  b e en  a  f a i lu r e  o n  th e  
C H IP S  s y s t e m , s a y s  g e n e r a l  c o u n s e l 
N o rm a n  N e ls o n ,  b u t  t h a t  d o e s  n o t  
m e a n  th e  c le a r in g h o u s e  i s  I g n o r in g  th e  
p o t e n t ia l f o r  on e . A lt h o u g h  w o rk in g  
w ith  th e  U L C  to  d r a f t  a  u n i f o rm  la w , 
C H IP S  a ls o  h a s  b e e n  w o r k in g  in d e p e n ­
d e n t ly  to  e n s u re  s o - c a l le d  s e t t le m e n t  
f in a l i t y ,  h e  s a y a  

“ I f  a  b a n k  is  u n a b le  t o  p a y  th e  b a l ­
a n c e , w e 're  lo o k in g  a t  h a v in g  a l l  o t h e r  
p a r t ic ip a n t s  to  th e  a g r e e m e n t  p a y  p r o  
r a t a  to  m a k e  s u r e  th e  s y s t e m  w i l l  s e t ­
t le ,"  Mi*. N e ls o n  e x p la in s .

C H IP S  h a s  140 p a r t ic ip a n t s ,  i n t e r n a ­
t i o n a l b a n k s  w ith  o f f ic e s  i n  N e w  Y o r k  
t h r o u g h  w h ic h  fu n d s  a r e  t r a n s f e r r e d .  
“ O u r  r e c o r d  d a y  w a s  th e  d a y  a f t e r  M e ­
m o r i a l  D a y  w h e n  w e  m o v e d  JU W  t r i l ­
l i o n ,"  s a y s  M r .  N e ls o n . “ O n  a  n o rm a l  
d a y ,  w e  m o v e  JSOO b i l l i o n  t o  < 700  
b i l l i o n . "

D IF F IC U L T : W ash ing ton  a tto rn e y  
C arly le  C. R ing  J r . saya It's dlffloult to 
work out uniform  wire tra n s fe r  law s.

E s t a b l i s h e d  in  1 970 , C H IP S ,  he s a y s ,  
h a s  “ g r o w n  a n d  g r o w n  a n d  g r o w n ,"  a s  
h a s  th e  e n t i r e  w h o le s a le  w i r e  t r a n s f e r  
n y s te m . “ T h e  m a in  t h in g  n o w  Is  to  g e t  
a  c o m p re h e n s iv e  b o d y  o f  la w ."

C o m m e r c i a l  l a w y e r s  a n d  o t h e r s  
c lo s e  t o  th e  w i r e - t r a n s f e r  f i e ld  e s t i ­
m a te  t h a t  90 p e r c e n t  o f  th e s e  t r a n s f e r s  
a r e  n o w  d on e  w ith o u t  a g r e e m e n t s  c o v ­
e r in g  r ig h t s  a n d  o b l ig a t io n s .  
C o m p u te r -A g e  G r o w th  

W i r e  t r a n s f e r s  h a v e  e x i s t e d  f o r  
m a n y  y e a r s ,  s a y s  U L C  r e p o r t e r  P r o ­
f e s s o r  J o r d a n ,  b u t t h e  v o lu m e  o f  m o n ­
e y  m o v e d  h a s  g ro w n  d r a m a t i c a l l y  in  
th e  p a s t  tw o  d e c a d e s . O n e  m a jo r  r e a ­
s o n  f o r  th e  In c re a s e  in  th e  n u m b e r  o f  
w h o le s a le  w i r e  t r a n s f e r s  a n d  t h e i r  
a m o u n t s  la  th e  a r r i v a l  o f  c o m p u t e r s ,  
h o  e x p la in s .

B e f o r e  th e  c o m p u t e r  a g e , t r a n s f e r s  
w e re  m a d e  o n  a  m o r e  p r im i t i v e  b a s is ,  
s u c h  a s  b y  p a p e r - fe d  t e le x  m a c h in e s ,  
r e c a l l s  P r o f e s s o r  J o r d a n .

"A lo n g  w ith  th e  c o m p u t e r ,  t h e r e  h a s  
g ro w n  u p  a  w h o le  n e w  p ro fe s s io n  o f  
c a s h  m a n a g e r s  w h o  m a k e  s u r e  t h a t  
b u s in e s s  i s  a lw a y s  u s in g  i t s  m o n e y  s o  
i t  la  e a r n in g  m o n e y , ”  h e  a d d s . “ T h e  
a b i l i t y  t o  m o v e  i n s t a n t ly  l a r g e  s u m s  o f  
m o n e y  f r o m  o n e  p a r t  o f  th e  w o r ld  to  
a n o t h e r  h a s  in c r e a s e d  th e  v o lu m e  o f  
t r a n s fe r s .

"A n d  t h e  p o t e n t ia l l i a b i l i t y  o f  b a n k s  
h a s  g ro w n  a ls o ,  to  th e  p o in t  w h e re  t h e y  
h a v e  b e c o m e  v e r y  u n c o m fo r t a b le  w i th  
th e  la c k  o f  a n y  b o d y  o f  la w  g o v e r n in g  
w h a t  h a p p e n s  w h e n  s o m e th in g  g o e s  
w ro n g .”

i rh e  w h o le s a le  w i r e  t r a n s f e r ,  s a y s  
P r o f e s s o r  J o r d a n ,  is  a  s y s t e m  b a s e d  o n  
sp e e d  a n d  lo w  c o s t  T h e  l i a b i l i t y  q u e s ­
t io n  f o r  b a n k s  i s  v e r y  im p o r t a n t ,  h e  
e x p la in s ,  a d d in g , “ I f  y o u  lo a d  u p  th e  
l i a b i l i t i e s ,  th e  c o a ts  w i l l  b e  g r e a t e r . "

S o m e  o f  th e  f in a n c i a l  la n d  m in e s  in  
th e  w h o le s a le  w i r e  t r a n s f e r  a r e  a ls o  a  
p rc d u c t  o f  th e  n ew  t e c h n o lo g y .

" T h e r e  is  n ow  g r e a t  d a n g e r  t h a t  a  
c o m p u t e r  h a c k e r  c o u ld  g e t  o n  t h 6  l in e , 
i n t e r c e p t  a  p a y m e n t  m e s s a g e  a n d
c h a n g e  th e  b e n e f ic i a r y , "  s a y s  P r o f e s ­
s o r  J o r d a n .  “ U n a u th o r i z e d  m e s s a g e s  
a l s o  p r e s e n t  g r e a t  p o t e n t ia l  f o r  f r a u d . ”  

T h e r e  a l s o  a r e  p o t e n t ia l  b a n k  In s o l ­
v e n c y  p r o b le m s ,  h e  a d d s . I n  m a n y  
c a s e s , th e  b e n e f ic ia r y  b a n k  p a y s  th e  
b e n e f ic i a r y  b e fo r e  I t  g e t s  th e  m o n e y  
f r o m  th e  o r i g i n a t o r  b a n k ,  h e  e x p la in s .
I t  la  c u s t o m a r y  th e n  f o r  t h e  b e n e f ic ia ­

r y  :o  I m m e d i a t e l y  w i t h d r a w  t h e  
m o n e y .

“ Ii! th e  o r i g i n a t o r  b a n k  b e c o m e s  In ­
s o lv e n t ,  t h e  b e n e f ic i a r y  b a n k  h a s  a  
p r o b le m  a n d  it 's  n o t  c le a r  w h e th e r  th e  
b e n e f ic ia r y  b a n k  c a n  g e t  i t s  m o n e y  
b a c k  f r o m  th e  b e n e f ic i a r y , "  h e  s a y s .

A n d  th e n  th e r e  a r e  t r a n s f e r s  i n v o lv ­
in g  m u l t i p le  t r a n s a c t io n s ,  s a y s  P r o f e s ­
s o r  J o r d a n .  " W h a t  h a p p e n s  i f  t h e r e  la  a  
la r g o  b a n k  f a i lu r e ?  I t  c o u ld  s e t  o f f  a  
c h a in  r e a c t io n  o f  o t h e r  b a n k s  f a l l i n g  
b e c a u s e  o f  t h e  e n o rm o u s  s u m s  o f  m o n ­
e y  th e y  a r e  d e a l in g  w i t h . "



W h en  e r r o r s  o c c u r  a n d  b a n k s  a n d  
t h e i r  c o r p o r a t e  u s e r s  f in d  t h e m s e lv e s  
In  l i t ig a t io n ,  h e  s a y s ,  th e  c o u r t s  " h a v e  
t o  m a k e  u p  th e  la w  a s  t h e y  g o  a lo n g ."

C o u r t  d e c is io n s  h a v e  b e e n  u n s a t is ­
f a c t o r y ,  a c c o rd in g  t o  th e  p r o fe s s o r ,  b e ­
c a u s e  c o u r t s  m u s t  f a l l  b a c k  o n  o r ­
d in a r y  n e g lig e n c e  r u le s  o r  a n a lo g iz e  
th e  s i t u a t io n  to  p r o b le m s  i n v o lv i n g  th e  
m o r e  t r a d i t i o n a l  c h e c k .

" T h e  r u le s  g o v e r n in g  p a y m e n t  b y  
c h e c k  d o n 't  a lw a y s  a p p ly , "  h e  e x p la in s .

M r .  B a x t e r  a g r e e s ,  n o t in g  t h a t  in  a  
c h e c k  t r a n s f e r ,  th e  a u th e n t ic a t io n  d e ­
v ic e  is  th e  s ig n a t u r e  o f  th e  d r a w e r .  “ I n  
th e  w ire  t r a n s f e r  w o r ld ,  w e  d o n ’ t h a v e  
a n y  s ig n a tu r e .  W e 'r e  g e t t in g  in t o  a n  
a r e a  w h e re  th e  la w  is  n o t  t h a t  s o p h is t i ­
c a te d . P a y m e n t  la w  is  b u i l t  a r o u n d  th e  
s ig n a tu r e ,  h o w  w e  h a v e  t o  t h in k  a b o u t  
n ew  a l t e r n a t iv e s . "
G ro w in g  P a i n s

F o r  th e  p a s t  f o u r  d e c a d e s , th e  U n i ­
f o r m  C o m m e r c i a l  C o d e  h a s  b e e n  th e  
" p r e m ie r e  p r o d u c t "  o f  th e  U L C ,  a  c o n ­
f e d e r a t io n  o f  s t a t e  c o m m is s io n e r s  o n  
u n i f o rm  la w s ,  s a y a  C a r l y l e  C . R i n g  J r „  
o f  c o u n s e l to  W a s h in g to n , D .C . ’ s  O b e r , 
K a l e r ,  G r im e s  k  S h r i v e r .  B u t  i t  w a s  
g e t t in g  r a p i d ly  o u t  o f  d a te , h e  a d d s .

T e n  y e a r s  a g o , h e  r e c a l ls ,  t h e  p e rm a ­
n e n t  e d i t o r i a l  b o a r d  o f  th e  U C C  a p ­
p o in te d  & c o m m it t e e  to  l o o k  a t  w h e th e r  
t h e  c o m m e r c i a l  c o d e  n e e d e d  t o  b e  r e ­
v i s e d  b e c a u s e  o f  e le c t r o n ic  d e v e lo p ­
m e n ts . T h e  c o m m it t e e  la u n c h e d  a n  
a m b i t io u s  e f f o r t  t o  d r a f t  a  c o m p re h e n  • 
s lv e  p a y m e n t  c o d e  c o v e r in g  c h e c k s , 
w h o le s a le  w i r e  t r a n s f e r s  a n d  o t h e r
p a y m e n t  in s t r u m e n t s .

" T h e  c o m m it t e e  g o t  In to  t r o u b le  b e ­
c a u s e  I t  w a s  t r y i n g  to  d o  t o o  m u c h ,"  
e x p la in s  M r .  R in g ,  a  U C C  b o a r d  m e m ­
b e r .  " C o n s u m e r  g ro u p s  a n d  b a n k a  w e re  
n o t  h a p p y  a t  a lL ”

I n  1986, th e  p r o je c t  w a s  s c a le d  d ow n  
t o  fo c u s  o n ly  o n  w h o le s a le  w i r e  t r a n s ­
f e r s .  “ U n i f o r m  la w s  h a v e  b e e n  s u c c e s s ­
f u l  w h e re  w e 'v e  b e e n  a b le  t o  g e t  th e  
v a r io u s  in t e r e s t  g r o u p s  t o g e t h e r , "  s a y s  
M r .  R in g .  " W h e n  w e  s te p  In t o  a n  a r e a  
o f  s t r o n g  p o l i c y  d is a g r e e m e n t ,  i t 's  v e r y  
d i f f i c u l t  t o  a c h ie v e  u n i f o rm i t y . "

I f  th e  u n i f o rm  la w  e f f o r t  f a i l s  t o  a d ­
d r e s s  th e  c h a n g i n g  t e c h n o lo g y ,  h e  
a d d s , th e  f e d e r a l  g o v e r n m e n t  w i l l  p re ­
e m p t  th e  f i e ld .  P r e s s u r e s  d r i v i n g  th e  
m o d e r n i z a t i o n  m o v e ,  h e  s a y s .  In c lu d e  
th e  F e d e r a l  R e s e r v e  S y s t e m 's  c o n c e rn  
a b o u t  m a jo r  b a n k  f a i lu r e s  g iv e n  th e  
u n c e r t a in t y  o v e r  r ig h t s  a n d  l i a b i l i t i e s ,  
b a n k s ' a n x i e t y  o v e r  h o w  t h e y  f a r e  in  
th e  c o u r t s  w h e n  p r o b le m s  o c c u r  a n d  
c o r p o r a t e  u s e r s '  d e m a n d s  f o r  f a i r  
r u le s .

W h e n  th e  w h o le s a le  w i r e  t r a n s f e r  
p r o je c t  b e g a n  th r e e  y e a r s  a g o , M r .  
R in g ,  w h o  Is  c o - c h a i rm a n  o f  th e  U L C  
d r a f t i n g  c o m m it t e e ,  w a s  in  p r i v a t e  
p ra c t ic e .  " M y  r o le  w a s  to  b e  a  n e u t r a l  
f a c i l i t a t o r ,  t o  k e e p  i t  o n  t r a c k . "  T o d a y ,  
s t i l l  c o - c h a i rm a n ,  h e  is  a ls o  g e n e r a l 
c o u n s e l a n d  v ic e  p re s id e n t  o f  A t la n t ic  
R e s e a r c h  C o rp . ,  a  c o r p o r a t e  u s e r .

A f t e r  r o u g h ly  12 d r a f t s ,  p ro p o s e d  A r ­
t i c le  4A , g o v e r n i n g  w h o le s a le  w i r e  
t r a n s fe r s ,  h a s  th e  s u p p o r t  o f  th e  b a n k ­
in g  a n d  c o r p o r a t e  c o m m u n it ie s  a n d  
th e  F e d e r a l  R e s e r v e  S y s t e m , a c c o r d ­
in g  to  M r .  R in g ,  w h o  c a l l s  t h e  a r t i c le  
" b a s i c a l ly  a  s a f e t y  n e t ."  I t  w i l l  n o t  a p ­
p ly  to  c o n s u m e r  t r a n s a c t io n s ,  w h ic h  
c o n t in u e  to  b e  g o v e rn e d  b y  th e  f e d e r a l  
E le c t r o n ic  F u n d  T r a n s f e r  A c t  
A  ‘H a rd  F ig h t*

B u t  b r in g in g  th o s e  t h r e e  g ro u p s  t o ­
g e th e r  w a s  n e i t h e r  e a s y  n o r  p le a s a n t  
s a y s  A r t h u r  L .  H e r o ld  o f  W a s h in g to n , 
D .C .'s  W e b s t e r ,  C h a m b e r la in  k  B e a n .

M r .  H e r o ld  is  n o t  a  m e m b e r  o f  th e  
d r a f t i n g  c o m m it t e e ,  b u t h e  d o e s  r e p r e ­
s e n t  th e  N a t i o n a l  C o rp o r a t e  C a s h  M a n ­
a g e m e n t  A s s o c ia t io n , a n  o r g a n i z a t io n  
o f  c o r p o r a t e  t r e a s u r y  o f f i c e r s .  T h e  c o r ­

p o r a t e  c o m m u n i t y ,  h e  r e c a l ls ,  w a s  n o t  
a w a r e  o f  th e  4A  m o v e m e n t  u n t i l  a b o u t  
& y e a r  a f t e r  t h e  d r a f t i n g  c o m m it t e e  
b e g a n  w o rk .

D u r in g  t h a t  y e a r ,  h e  a n d  c o lle a g u e s  
f r o m  E x x o n ,  S h e l l  O i l C o ., K i d d e r  P e a ­
b o d y  a n d  S e a r s ,  R o e b u c k  a n d  C o ., a t ­
te n d e d  d r a f t i n g  m e e t in g s  w h e re ,  h e  
s a y s ,  "W e  w e re  t r e a t e d  a s  o u t s id e r s ,  
s h o u te d  d ow n  a n d  o u tv o te d ."

T h ro u g h o u t  1988 , h e  r e c a l ls ,  h is  a s s o ­
c ia t io n  b u i l t  & c o a l i t i o n  o f  th e  o i l  c o m ­
p a n i e s ,  I n s u r a n c e  a n d  r a i l r o a d  
in d u s t r ie s ,  i n .  r e t a i l e r s  to  In c r e a s e  i t s  
" v o ic e "  a t  th e  d r a f t i n g  s e s s io n s .

“ W e  f e l t  4A  w a s  b e in g  b a n k -d r iv e n ,"  
M r .  H e r o ld  s a y s .  "W e  d o n ’ t  o b je c t  to  a  
4A  th a t  e q u i t a b ly  d is t r ib u t e s  r i s k s ,  b u t 
i f  th e  r u le s  a r e n ’ t  f a i r ,  w e 'd  r a t h e r  t a k e  
o u r  c h a n c e s  in  th e  c o u r t s .

"W e  t o ld  th e  c o m m it t e e  i f  t h e y  w a n t ­
e d  c o rp o r a t e  s u p p o r t ,  t h e y  w o u ld  h a v e



A C T IV E :  T h o m a s  B a x t e r  Is  a s s o c ia t e  
g e n e r a l  c o u n s e l o f  th e  F e d e r a l  R e s e r v e  
B a n k  o f  N ew  Y o r k .
t o  b e g in  to  a c c o m m o d a te  o u r  c o n c e rn s , 
a n d  I f  t h e y  d id n 't  c a r e ,  w e  w o u ld  h a v e  
t o  v i g o r o u s ly  o p p o s e  e n a c tm e n t  o f  1A  
In  th e  s t a t e s .  T h a t  te n d e d  t o  g e t  t h e i r  
a t t e n t io n . ”

M r .  H e r o ld  c a l le d  th e  e f f o r t  a  " h a r d  
f ig h t "  t h a t  b e c a m e  u n n e c e s s a r i ly  h o s ­
t i l e  a n d  p e r s o n a l  a t  t im e s . H is  a s s o c ia ­
t io n  h a s  t a k e n  a  n e u t r a l  p o s i t io n  o n  
A r t ic le  4A  e v e n  th o u g h  a n  i n t e r n a l  v o te  
s h o w e d  m o r e  m e m b e r s  w o u ld  s u p p o r t  
i t  t h a n  o p p o s e  i t  "W e  f e l t  t h e  m e m b e r s  
s h o u ld  fe e l  f r e e  to  e x p r e s s  t h e i r  ow n  
f e e l i n g s , "  h e  s a y s .

B u t  w h e th e r  A r t ic le  4A u l t im a t e ly  
w i l l  be e q u i t a b le  o r  w i l l  Im p o s e  s i g n i f i ­
c a n t  r i s k s  o n  th e  c o r p o r a t e  c o m m u n i ­
t y ,  M r .  H e r o ld  s a y s ,  la  s t i l l  u n k n o w n .

" T h e  b a n k s  a r e  f r e e  f r o m  a  lo t  o f  
r i s k , "  h e  a d d s . “ B a n k s  d o n 't  l i k e  h a v in g  
n o  la w  a n d  d o n 't  l i k e  th e  c u r r e n t  c o m ­
m o n  la w . I f  a n y o n e  h a s  a  w o r s e  r e p u t a ­
t io n  w i th  J u r ie s  t h a n  b ig  c o r p o r a t i o n s ,  
it 's  b a n k s . T h e  b a n k s  f e l t  i t  w a s  b e t t e r  
t o  p la y  w i th  r u le s  t h a n  w i th o u t ,  a n d  
th e y  b a s i c a l l y  w r o t e  th e  r u le s . "

B u t  M r .  H e r o ld  a n d  o t h e r s  In v o lv e d  
in  th e  d r a f t i n g  p ro c e s s  c r e d i t  P r o f e s ­
s o r  J o r d a n  f o r  p u l l i n g  th e  d i s p a r a t e  
I n t e r e s t s  t o g e t h e r .  “ H e 's  a  s p e c ia l  p e r ­

s o n ,"  s a y s  M r .  H e r o ld .  "W e  h a d  g r e a t  
c o n f id e n c e  in  h is  f a i r n e s s .  W i t h o u t  
h im , I  d o n 't  t h in k  t h i s  w o u ld  e v e r  h a v e  
b een  d o n e ."

A r t i c le  4A , s a y a  P r o f e s s o r  J o r d a n ,  
t r i e s  to  p r o v id e  m o r e  c e r t a in  r u le s  f o r  
th e s e  t r a n s f e r s  a n d  t o  r e d u c e  th e  p o s s i ­
b i l i t y  o f  l i t i g a t io n .  “ I t  r e p r e s e n t s  c o m ­
p r o m is e s  a n d  t r a d e - o f f s , "  h e  e x p la in s .  
"W e  t h in k  w e ’v e  c o m e  u p  w i t h  a  f a i r l y  
w e l l - b a la n c e d  s t a t u t e  f o r  a l l o c a t i n g  
r i s k s  a n d  l i a b i l i t i e s . "
I n t o  th e  S ta te s

T h e  p ro p o s e d  A r t i c le  4A  a l r e a d y  h a s  
b e e n  a p p ro v e d  b y  th e  A m e r ic a n  L a w  
In s t i t u t e .  F o l lo w in g  U L C  a p p r o v a l ,  th e  
n e x t  s te p  w i l l  b e  to  w in  e n a c tm e n t  in  
s t a t e  le g i s la t u r e s ,  s a y a  M r .  R in g .

" O u r  g o a l i s  t o  p ic k  u p  f o u r  o r  f i v e  
b ig  b a n k in g  s t a t e s  —  N ew  Y o r k ,  C a l i ­
f o r n i a ,  T e x a s ,  I l l i n o i s ,  G e o r g i a  a n d  
M a s s a c h u s e t t s  —  a n d  th e n  th e  r e m a in ­
i n g  s t a t e s ,  w e  t h in k ,  w i l l  m o v e  q u ic k ­
l y , "  h e  s a y s .  " T h e  r e s t  w i l l  w a n t  to  a c t  
r a p i d ly  to  p r e s e r v e  b a n k in g  b u s in e s s  
f o r  t h e m s e lv e s  a n d  b e c a u s e  th e  c o u r t s  
p r o b a b ly  w i l l  a d o p t  t h e  r u le s  o f  4A  
e v e n  b e fo r e  th e  le g i s la t u r e s  a c t ."

T a k in g  th e  u n i f o rm  la w  r o u t e  is  o f ­
t e n  t im e -c o n s u m in g , n o te s  M r .  R in g ,  
a d d in g  th e r e  w a s  c o n s id e r a b le  d e b a te  
a b o u t  w h e th e r  n e w  r u le s  s h o u ld  b e  e n ­
a c t e d  In s te a d  a t  t h e  f e d e r a l  le v e L  

“ B u t  t h e  f e d e r a l  g o v e r n m e n t  a n d  th e  
o t h e r  p a r t ie r , a r e  w i l l i n g  to  g lv o  u s  a  
c h a n c e  to  u je  th e  p r e s t ig e  o f  th e  L C C  
t o  g e t  th e s e  r u le s  a d o p te d ,"  h e  s a y s .

T h e r e  h a s  b e e n  h i s t o r i c a l  d e fe r e n c e  
to  s t a t e  d e v e lo p m e n t  o f  c o m m e r c i a l  
la w , h e  e x p la in s .  T h e  F e d e r a l  R e s e r v e ,  
h e  a d d s , i s  r e lu c t a n t  to  t a k e  o n  n e w  a n d  
s u b s t a n t i a l  r e g u la t i o n .  A n d  C o n g r e s s ,  
h e  s a y s ,  h a s  b e c o m e  " s u c h  a  g r a b  b a g "  
t h a t  th e  b a n k in g  a n d  c o r p o r a t e  c o m ­
m u n i t ie s  f e a r e d  le g i s la t i o n  c o u ld  b e ­
c o m e  e n m e s h e d  in  e x t r a n e o u s  Is s u e s .

M o s t  u n i f o rm  la w s ,  M r .  R i n g  s a y s ,  
d r a w  o n  e x p e r im e n t s  in  s t a t e s  o r  o t h e r  
n a t io n s . B u t  A r t ic le  1A , h e  a d d s , d id  n o t  
f i t  t h e  p a t t e r n .  E n g la n d ,  J a p a n  a n d  th e  
U n it e d  N a t io n s  a r e  lo o k in g  to  th e  U L C  
f o r  g u id a n c e  o n  s im i l a r  p r o je c t s .

“ W e 're  n o t  lo o k in g  a t  a n y  m o d e ls  b e ­
c a u s e  t h e r e  a r e  n o n e ,"  h e  s a y s .  "A s  c  
m a t t e r  o f  f a c t ,  w e 'r e  a h e a d  o f  t h e  r e s t  
o f  t h e  w o r ld . "
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E a r l y  W a r n i n g

O NE OF THE BEST and worst aspects of the law is the speed with 
which it changes. A slow, deliberate pace of legislative enactments 
produces the moat error-free laws. And the doctrine of stare decisis 

— by which courts generally adhere to decided cases — helps to guaran­
tee stability in the law.

But none of this is helpful in confronting the megaleaps of today’s 
technology, and nowhere is this more apparent than in computers, bank­
ing and high finance.

In an era when trillions of dollars move across state and international 
borders in electronic blips, the law has failed to keep pace. Eventually 
mistakes, even big ones that could cause banks to fail, are bound to occur. 
There is currently no comprehensive body of law that will help lawyers 
and the courts unscramble the ensuing mess. As one bank lawyer noted, - 
“When you look at the amount of money moving, it’s striking that there 
are no backstop rules. People are transferring the net worth of their 
companies routinely and relying on private agreements with their banks, 
or no agreements at alL”

For the past 3W years, one group — the Uniform Law Commissioners — 
has been drafting a model law that tries to apportion rfciks and liability 
fairly when problems arise In these multlbillion-dollar wire transfers. 
The ULC, bringing to the process its unique approach to building consen­
sus, apparently has succeeded in gathering together such disparate inter­
ests as the nation's banking community, corporate users and the federal 
government

But the ULCs effort is Just the first step toward bringing the law into 
the 21st century of finance. The real challenge rests with the states. If 
fairness and certainty — the two primary goals of the model law — are to 
govern, the states must move quickly to enact this model legislation. For 
the entire legal profession — from bar groups to legislators — the ULC 
effort should serve as one more lesson on the need for early warning 
systems to detect and confront changes in the law mandated by rapidly 
changing technology.
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B u s i n e s s  a n d  t h e  L a w Stephen Labaton

States to Regulate 
Money T  ransfers

T HE sweeping scl of regulations for commer­
cial trnnsacllons Is about to get the most sig­
nificant addition In decades.

The Uniform Commercial Code Is the law In all 
stales except Louisiana and governs everything 
from checks to the sole of all goods of more than 
$500. Despite Its broad scope, the Code has failed to 
keep pace with technology: It does not address the 
electronic transfer of money among banks, a pro­
cess (hat has grown In recent times more than 20 
percent a year.

But that Is about to change. Within the coming 
months, a new chapter Is expected to be adopted by 
several large states that will for the first time 
regulate the computerized transfer of funds be­

tween banks. Businesses and banks now move 
more than $1 trillion a day electronically without 
any clear guidelines about what happens If some­
one goofs. The average transfer Is $5 million.

As a practical matter, the courts have tended to 
define the liabilities and rights of businesses who 
use (he system In terms of contract law. Yet law­
yers and banks say only a small percentage of 
those businesses have signed any contracts with 
the banks or other businesses on the transfer of 
funds.

In a typical transfer, the computer of a corporate 
customer notifies the computer of a bank, which 
then forwards the Information about the transfer 
to o clearinghouse's computer. It, In turn, notifies 
the computer of the receiving bank to credit the ac­
count of the Intended beneficiary of the funds.

Stuart GoMtnbrrg

While the clearinghouses have their own sets of 
rules, no established laws govern the relationship, 
between the sender and receiver of money. As a re­
sult:, It Is left uncertain who bears the loss for a 
glitch In the system, a mistake In the transaction, 
an unauthorized transfer or the meddling of a com­
puter hacker. In many ol the dozens of cases that 
have cropped up, courts have had to draw Impre­
cise analogies to other provisions of the code (hat 
do not directly speak to the Issue of computer 
transfers.

A four-year effort to draft the new ' chapter, 
known as Article 4A, has recently been completed 
and legislators say It will soon be Introduced In 
New York, California, Massachusetts, Connecticut, 
Virginia and West Virginia. With the support of the 
American Bankers Association and the expected 
approval soon of the American Bar Association, 
some legislators In New York and California say 
the chapter will likely be npproved by the summer.

T " I t  w ill bring a substantial amount of certainty 
to these kinds of transactions,”  said Carlyle C. 
Ring Jr., a co-chairman of the committee that 
wrote the new rules. "No one really knew In the 
even^of a mishap what would happen. And since 
such a large amount of money Is being transmit-' 
ted, there is a substantial incentive to litigate these 
Issues."

The draft was completed by the National Confer­
ence of Commissioners on Uniform State Laws, the 
organization that drafted the code more than 30 
years ago. The nonprofit organization consists of 
lawyers, Judges and academics, many of whom are 
selected as commissioners by state governors.

Like tho other sections of the code, Article 4A 
will operate as a safety net. It will enable the banks 
and businesses in most Instances to write contracts 
that d iffer from the Code. It would generally be ap­
plicable In those Instances In which there are no 
contracts or when the contracts are ambiguous.

By adopting Article 4A, the states will enter an 
area of regulation In which the Treasury Depart­
ment has also announced Its Intention to Intervene. 
Earlier this year, the Bush Administration said 
that to combat (he use of the electronic transfer­
ring system to launder money to avoid taxes and 
evade narcollfcs laws, Treasury regulations would 
be adopted to make it easier to trace the flow of 
money through the banking system.

One rule will require that the banks (hat send 
and receive transfers keep records, Including the 
name and account of the customer transmitting 
and receiving the funds. Another rule would re­
quire that financial Institutions receive more Infor­
mation about the nature of the business of a cus­
tomer who makes use of International transfers. 
The Treasury guidelines, which do not appear to 
pre empt any move by the states, are expected to 
go Into effect this spring.



W  h o le s a le  F u n d s  T r a n s fe r s
N e w  A r t i c l e  4 A

by Carlyle C. Ring Jr.

F ive years ago the National 
C o n fe re n c e  o f  C o m m is ­
sioners on  U niform  S ta te  

Laws (NCCUSL) and the American 
Law Institute (ALJ) began a project to 
develop a new Article to the Uniform 
Commercial Code (UCC) to cover 
wholesale wire transfers.

The UCC is a legal framework 
adopted by states to govern the legal 
aspects o f  business and financial 
transactions in the United States. Its 
purpose is, as the name implies, to 
provide a single, uniform set o f rules 
for business to follow.

The author is vice president and gen­
eral counsel fo r  A tlantic Research  
Corporation in Alexandria. Virginia. 
Mr. Ring also chaired the Article 4A 
Drafting Committee.

In consultation with bankers and 
the New York G earing House, it was 
determined that comprehensive uni­
form rules for funds transfers were 
necessary and desirable. Since most 
payments are covered by state law 
under UCC Articles 3 and 4 , it was 
deemed appropriate to draft a UCC 
amendment.

Article 4A has been approved by 
NCCUSL and the ALI, and has now 
been endorsed by the American Bar 
Association.

Article 4A provides the first com ­
prehensive rules for the rapidly grow­
ing wholesale funds transfers, which 
now average more than SI trillion 
daily, with peak days over S2 trillion. 
The total funds transfen daily is many 
times greater than the total for all 
checks, debit and credit cards to­
gether. Yet there is 'to set o f com pre­
hensive rules governing the respon­
sibilities, obligations and liabilities in

the event o f error, mistake, fraud, in 
tervention, or insolvency. It is esti­
mated that, in dollar amounts, less 
than 10 percent of the transactions are 
governed by contracts between the 
parties.

While Federal Reserve rulos cover 
the interbank portion of the Fedwire 
transactions and the CHIPS rules 
cover the interbank relationships for 
that system, there is no set of rules 
covering the funds transfer from the 
originator through the banking sys­
tem to the beneficiary. Article 4A fills 
(hat void.

A typical funds transfer is illus­
trated by the following flow chart.

A "paym ent order" is an instruc­
tion of a sender to a receiving bank to 
pay or cause another bank to pay a 
beneficiary. In the flow chan shown 
there are th ree  paym ent orders: 
Niagara to Buffalo Bank: Buffalo 
Bank to Gotham Bank; and Gotham
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Execution occurs when the receiving 

bank issues a payment order intended 
to carry out the first payment order it 

received.

A  beneficiary’s bank accepts a pay­

ment order at the earliest of the fol­

lowing times: when it pays the bene­

ficiary; w h e n  it notifies the 

beneficiary of the receipt of the order 

for the credit to its account (unless this 

bank states the credit is not available 

until it receives payment from its 

sender); when it receives payment by 

receipt of final settlement; or at the 

opening of the next funds transfer 

business day unless the order is re­

jected within one hour after the open­

ing of business. Wh e n  the beneficiary 

bank accepts the payment order, the 

underlying obligation between the 

originator and the beneficiary is dis­

charged.

Unauthorized Payment Orders — 
One of the key issues addressed by

Article 4 A  is who is responsible for an 

unauthorized payment order. In ef­
fect, Article 4A requires the bank to 
provide a "commercially reasonable 

security procedure." "Commercially 
reasonable" isaquestionoflaw(tobe 
decided by the court), taking into ac­

count: the wishes of the customer ex­
pressed to the bank; the circum­

stances of the customer known to the 

bank, including the size, type, and 

the frequency of the payment orders 

normally issued by the customer, al­

ternative security procedures issued 
to the customer; and security pro­
cedures in general used by customers 

in similarly situated receiving banks.

If the bank has complied with the 

security procedure and written in­

structions of the customer in good 

faith, the loss for an unauthorized or­

der falls on the customer unless the 

customer proves that his shop was 

clean. If the customer meets that bur­

den (a pure interloper case), the loss 
falls on the bank.

Bank to Fresno Bank. A  "funds 

transfer" means a series of transac­

tions, for the purpose of making pay­

ment to a beneficiary, beginning with 

an originator's payment order and 

ending when the beneficiary bank ac­

cepts a payment order.

Article 4 A  covers wholesale funds 

transfers, including Fedwires, 

CHIPS, book transfers, and non- 

consumer A C H  credit transfers. It 

does not pertain to •conditional pay­

ment orders transmitted through the 

banking system and it excludes con­

sumer transactions (e.g. consumer 

ACH, credit cards, POS), all debit 

transfers, conditional orders (e.g. 

payment against release of documents 

under letters of credit), and transfers 

outside the banking system (e.g. 

Western Union).

A  payment order is effected when 

accepted by the receiving bank, gen­

erally through execution of the order.
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A u th o r i z e d  b u t  E r r o n e o u s  O r d e r s - 
When a receiving bank accepts an or­

der, it undertakes a duty to properly 

execute the sender’s payment order. 

That duty is to issue a "payment order 

complying with the sender’s order," 

which generally covers the amount, 

beneficiary, and the beneficiary’s 

bank, but may cover the intermediary 

bank(s), the funds transfer system, 

the manner of transmission and the 

time for action. Improper execution 

may involve errors in amount, wrong 

beneficiary or wrong beneficiary's 

bank.

Under Article 4 A  the bank is obli­

gated to conect such errors and reim­

burse the originator for expenses in 

the transfer, incidental expenses and 

interest losses resulting from the im­

proper execution, but no consequen­

tial damages unless there is an "ex­

press written contract" covering such 

damages. Article 4 A  also imposes a 

statute of repose of one year.

A  more comprehensive summary 

of Article 4 A  will be shortly pub­

lished in the B u s in e s s  L a w y e r of the 
ABA.

General Benefits
In summary, Article 4 A  has the fol­

lowing general benefits to both banks 

and customers:

• Certainty of result, including abil­

ity to assess risks for a cost-benefit 

analysis in avoidance of litigation;

• Backstop rules filling the gaps in 

funds transfer agreements and legal 

framework when agreements cannot 

be obtained;

• Comprehensive coverage includ­

ing matters not covered by agree­

ments or system rules, such as dis­

charge of the originator’s underlying 

obligation and limitation of conse­

quential damages;

• Uniformity for the treatment of all 

funds transfers and standardized 
terms.

Benefits for Banks
The following are some provisions in 

4A that are of particular benefit to 

banks:

• Banks may rely on an identifying 

number in the event of names/ 

identifying number inconsistencies;

• Limitation on damages, especially 

consequential damage recovery;

• Duty of the customer to discover 
and report unauthorized transfers and 

erroneous transfers; preclusion to ob­

ject to debit to account after one year,

• Recognition of multilateral net set­

tlement;

• Right of recovery of CHIPS/ACH 

payments in the event of settlement 

failure;

• Right to deduct charges from pay­

ment orders.

Customer Benefits
For customers, 4A  provides the fol­

lowing benefits:

• Customer is not liable for "inter­

loper fraud";

• Customer has “money-back guar­

antee” in the event the transfer is not 

consummated;

• Customer has right to negotiate for 

increased liability of the banks, al­

though the bank liability generally 

cannot be reduced;

• Finality of payment;

• Discharge of underlying obliga­

tion.

Article 4 A  has passed in Virginia. 

It has already been introduced into a 

number of other state legislatures, but

I f  th e  b a n k  h a s  
c o m p l ie d  w ith  th e  

s e c u r i ty  p ro c e d u re  a n d  
w ritte n  in s tru c t io n s  o f  
th e  c u s to m e r  in  g o o d  
fa i th , th e  lo ss  fo r  an  

u n a u th o r iz e d  o rd e r  fa lls  
o n  th e  c u s to m e r .

of particular importance is N e w  York 

and California.

It is highly probable that Article 4A 

will be enacted in both states in 1990, 

and will become effective in 1991. 

The choice of law provision permits a 

funds transfer system to select the law 

of a particular state to govern transac­

tions through its system. It would be 

anticipated that CHIPS and Fed­

wire would by rule choose the law of 

New York and/or California, once 

New York and/or California enact Ar­

ticle 4A.
While such action by funds transfer 

systems would not necessarily re­

move all uncertainty of the choice of 

law, for all practical purposes the 

choice of 4 A  by the principal funds 

transfer systems would establish sub­

stantially uniform rules throughout 

the country as well as most interna­

tional payments as well.

Prompt adoption of 4 A  by all 50 

states, however, is essential to assure 

certainty and uniformity of the law. 

Such uniformity is an absolute neces­

sity for funds transfers which involve 

such huge sums of money that move 

so quickly, and to preserve the speed, 

reliability and security of this pay­

ment system. X
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Sending Large Dollars
1LC.C. Article 4A to Provide Safety Net
Funds transferred by check amount to 
millions and millions of dollars each 
year. The legal rules for the check sys­
tem, although recently somewhat shaken 
up by federal legislation and regulation 
CC, basically are well established. Funds 
transferred by electronic means, includ­
ing FedWire (operated by the Federal 
Reserve System) and C H I P S  (a funds 
transfer system operated by the N e w  
York Geaiing House), often exceed $2 
trillion a day. Yet any resulting prob­
lems are resolved only to a limited ex­
tent by regulation J for FedWire, a few 
published cases, the Electronic Funds 
Transfer Act and regulation E  for some 
consumer aspects, and in some cases by 
the agreements of the parties. In short, 
the transfers involving the really large 
dollars, and the most risk if the transfer 
goes awry, have the least settled guide­
lines for conduct and for resolving dis­
putes. Uniform Commercial Code 
article 4A, the U.C.C.’s newest, will fill 
this void.

As part of the U.C.C., article 4 A  is- 
the product of the National Conference 
of Commissioners on Uniform State 
Laws (“N C C U S L ”) and the American 
L a w  Institute (“Aid”). The drafting 
committee also was assisted by two Re­
porters, whose role was to advise the 
members of the drafting committee as 
to the pertinent legal issues and what 
law exists to resolve those issues, and to 
embody the decisions of the drafting 
committee in proper statutory form with 
comments to elaborate on the meaning 
of the statute. In addition, a number of 
advisers from the Federal Reserve Sys­
tem, the banking industry, and the busi­
nesses that use funds transfers (including 
banks) worked with the drafting com­
mittee. The American Bar Association 
also appointed an adviser to the draft­
ing committee from the Business Law 
Section, and members of the Section’s 
A d  Hoc Committee on Payment Sys­
tems and its U.C.C. Committee scruti­
nized and c o m m e n t e d  on drafts 
prepared by the drafting committee.

Preparation of article 4 A  took almost 
three years. The new article was ap­
proved by the ALI at its annual meeting 
in M a y  1989 and by N C C U S L  at its 
annual meeting in July-August 1989. 
Final approval by the ALI is anticipated 
in December at the latest.

The Council of the Business Law Sec­

tion has tentatively decided to recom­
m e n d  A B A  approval of article 4 A  when 
requested by N C C U S L  and the ALI. 
Thus article 4 A  is ready for enactment 
by the state legislatures. A  number of 
key commercial states are expected to 
introduce it soon. Expeditious enact­
ment is contemplated because of the 
recognized need for greater legal cer­
tainty in the governing rules, the general 
support for article 4 A  by the interests 
involved in funds transfers, and the ex­
pressed concern of the Federal Reserve 
System that, unless the states address 
the significant issues involved in these 
types of transfers, federal law m a y  be­
c o m e  necessary to avoid unacceptable 
risks to the payment system.

Fm 4s trantfm u 4 r  article 4A
Article 4 A  creates a series of rules to 
govern the resolution of legal issues that 
m a y  arise out of funds transfers. The 
effect of these rules, like most of those 
in the U.C.C., m a y  be varied by the 
agreements of the parties and operating 
rules of a funds transfer system, with 
s o m e  specific exceptions necessary to 
protect fundamental p licy choices that 
should not be subject to variance due 
to fortuitous circumstances of a partic­
ular bargain (U.C.C. § 4A-501; s e e  a ls o  
§ 4A-107). The ability to vary the effect 
of the statutory rules allows flexibility 
and development of n ew methods, but 
at the same time, the statutory rules 
stand as a “safety net” to resolve mat­
ters upon which the parties either do 
not or cannot agree.

Under article 4A, a “funds transfer" 
(§ 4A-104(1)) is the payment order (§ 
4A-103(1)) or series of payment orders 
by which an originator (§ 4A-104(2)) ac­
complishes payment to the beneficiary 
(§ 4A-103(6)) of the originator’s order. 
It can be a very simple transaction in 
which a corporate originator orders its 
bank to debit one of its accounts and 
credit an account of another party at the 
s am e  bank. In this instance the funds 
transfer and the payment order are co­
extensive. If the originator instructs its 
b a n k  (“originator’s bank’’— § 4A- 
104(3)) to pay a beneficiary that is a 
customer of another bank, however, that 
payment order will require the origi­
nator’s bank, in turn, to issue at least 
another payment order, perhaps to the 
beneficiary’s bank directly, perhaps over

a funds transfer system like FedWire or 
C H I P S  (§ 4A-105(l)(e)), or perhaps to 
an intermediary bank (§ 4A-104)) that 
will then issue another order to the ben­
eficiary’s bank (§ 4A-103(7)).

Payment orders, unlike checks, do not 
e m b o d y  independent rights and liabil­
ities for the payment of money. Rather, 
the rights and liabilities of the parties 
to a payment order arise out of the con­
tract formed, generally subject to article 
4 A  and any agreement of the parties, 
when the payment order is accepted by 
the receiving bank (§ 4A-103(5)). Apart 
from contract outside article 4A, a bank 
has no duty under article 4 A to accept 
a payment order (§ 4A-209). A  receiving 
bank other than the beneficiary's bank 
accepts a payment order if it executes 
it (§ 4A-209( I)), and need not reject 
those orders it does not accept, unless 
otherwise provided by agreement or the 
receiving bank had sufficient funds of 
the sender on hand to cover the order 
(§§ 4A-210(2), 4A-212).

A  receiving bank that accepts a pay­
ment order and that is not the benefi­
ciary’s bank is obliged to issue a 
payment order complying with the or­
der of the sender (§ 4A-103(4)) that it 
accepted and generally to follow any in­
structions as to routing and method (§ 
4A-302). If the resulting payment order 
does not comply, the sender is not re­
sponsible for the error and need not pay 
the bank other than to the extent of 
proper execution (§ 4A-303) but, upon 
learning of improper execution, may 
have a  duty to notify the bank of that 
fact (§ 4A-304). Indeed, if a funds trans­
fer is not completed by acceptance by 
the beneficiary’s bank of a payment or­
der instructing payment to the benefi­
ciary in accordance with the sender’s 
order, the sender is not obligated to pay 
for its order, or is entitled to its money 
back (§ 4A-402(3), (4)).
A  beneficiary’s bank may accept a 

payment order in a variety of ways, such 
as by paying or notifying the beneficiary, 
and acceptance also may occur when the 
bank receives payment of the sender’s 
order (§ 4A-403) or by the passage of 
lime if the amount of the sender’s orde * 
is fully covered by a withdrawable credit 
balance (§ 4A-209(2)). Acceptance of the 
order entitles the bank to payment by 
the sender (§ 4A-402(2)) and generally 
obliges it to pay the amount of the order 
to the beneficiary (§§ 4A-404, 4A-405). 
Failure to do so and to give notice of (he 
receipt of the order may subject the bank 
to liability. If the beneficiary's bank ac-
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ccpts the order, generally at this point 
the debt of the originator to the benefi­
ciary for which the order was issued is 
discharged (§ 4A-406).

Scope of article 4A
A  payment order can be oral, in writing, 
or electronic. Like a check, a payment 
order is an unconditional (except as to 

timing) instruction to pay a fixed or de­
terminable amount of money to a ben­
eficiary (§ 4A-103(1)). However, a check 
is not a payment order because a pay­
ment order must be transmitted by the 
sender, not to the payee, but directly to 
the receiving bank or to an agent, funds 
transfer system, or communication sys­
tem for transmittal to the receiving bank

part of which is governed by the Elec­
tronic Funds Transfer Act and its im­
plementing regulation E, which protect 
consumer rights, is excluded from arti­
cle 4 A  to avoid conflicting rules (§ 4A- 
108). However, a consumer purpose 
transfer over FedWire, for example, 
outside of the scope of the federal law 
could be subject to article 4A.

SaiiMt aspects i f  article 4A
Three matters in particular are present­
ly a source of litigation concerning funds 
transfers. These are: responsibility for 
unauthorized and erroneous orders, li­
ability for damages caused by orders that 
are improperly executed, and finality of 
payment. For discussions of the litiga-

V I D E O  S

O ur Section will co-sponsor with 
the A B A  Division for Professional 
Education “Fundamentals of As­
set-Based Financing,” to be 
broadcast via satellite to more than 
50 locations nationwide on Feb­
ruary 15,1990, from noon to 4:00 
p.m. EST.

Focusing on the basics of asset- 
based lending, the program will 
examine the loan from prelimi­

nary investigation through clos­
ing, including: preparation of loan 
documents; various types of col­
lateral; guaranties, letters of credit, 
and debt subordination agree­
ments; relationships between 
lenders; and usury and regulatory 
acts.

E M I N A R ;

The program chair is Maury B. 1 
Poscover, chair of the Committee 
on Commercial Financial Ser­
vices. Other faculty members will 

include Howard Ruda, Donald 
Rapson, and E. Carolan Berkley. 

Registrants at all viewing loca­
tions will be able to question the ,
panelists.
The registration fee, which in­

cludes study materials, is SI35 i  
(S85 for government employees,
$65 for law students). To register '
or to obtain further information, j
readers should contact Theresa 
Kittridge, A B A  Satellite Semi­
nars, at (800) 621-8986 (outside 
Illinois) or (312) 988-6200 (within 
Illinois). !

(§ 4A-l03(lXc)). For the same reason, 
the concept of payment order excludes 

payment by credit card.
Because payment orders must in­

volve banks (§ 4A-105(lXb)), funds 
transfen made by Western Union and 
the like are excluded; they are suffi­
ciently different from the large, c o m ­
mercial transfers that are the subject of 
article 4 A  as to make it inadvisable to 
employ the same rules. Credit transfers 
through Automated Gearing Houses 
(“A C H " )  are included under article 4A. 
but A C H  debit transfers are excluded, 
again for the reason they involve suffi­
ciently different considerations (§ 4A- 
103( 1 )(b)). Finally, a funds transfer any

tion, see the U.C.C. annual surveys at 
35 Bus. L aw 1129 (1980); 38 Bus. Law. 
1130 (1983); 39 Bus. L aw 1333 (1984); 
41 Bus. Law. 1412 (1986); and 42 Bus. 
Law. 1291 (1987). Article 4 A  addresses 

each of these problem areas.
A n  authorized payment order m a y  be 

properly executed by the receiving bank 
and binds the person identified as the 
sender. The order m a y  be expressly or 
impliedly authorized, or the sender m a y  
be bound by apparent authority. If the 
order is not authorized, the bank will 
have acted improperly in executing the 
order. However, if a commercially rea­
sonable security procedure (§ 4A-201) 
was in place, the payment order cleared

it, and the bank complied with any in­
structions of the customer as to a proper 
account to debit and the like, even an 
unauthorized order will be effective (§ 
4A-202). There is one exception. Even 
if the order passed an appropriate se­
curity procedure, the customer will not 
bear the loss if the customer proves the 
order is not attributable to any cause 
related to the customer’s operation (the 
interloper situation) (§ 4A-203). H o w ­
ever, the customer may lose interest 
owed on any refundable amounts if it 
does not use ordinary care to detect any 
unauthorized orders and notify the bank 
(§ 4A-204).

Payment orders erroneous as to ben­
eficiary, bank, time, amount, or dupli­
cate orders caused by the sender are the 
sender’s responsibility (§ 4A-303). 
However, such orders only bind the 
sender as to the intended beneficiary and 
amount if a security procedure for the 
detection of error was in effect and the 
sender complied with it but the bank 
did not (§ 4A-201). However, again the 
sender has a duty of ordinary care to 
discover and report an error (§ 4A-205). 
A  funds transfer or third party c o m ­
munications system to which an order 
is first transmitted is the agent of the 
sender, any error made by it is attrib­
uted to the sender (§ 4A-206).

Often in fraud schemes or because of 
mistake, a payment order will identify 
the beneficiary both by account number 
and by name, each referring to a differ­
ent person. Under section 4A-207(2Xa) 
and (3), the beneficiary’s bank is entitled 
to pay the account if it docs not know 
of the discrepancy and the originator is 
a bank, or if a nonbank originator re­
ceived notice that payment might be 
made by account number even if a name 
was given. If the bank pays the person 
identified by name or knows of the dis­
crepancy (§ 4A-402(3)), no person has 
rights as beneficiary except the person 
paid by the beneficiary’s bank if that per­
son was entitled to payment from the 
originator. If no person has rights as a 
beneficiary, acceptance of the order can­
not occur (§ 4A-207(2Xb)). If the person 
paid is not a correct payee, the money 
back guaranty applies (§ 4A-402(3)). Ar­
ticle 4 A  also contains provisions resolv­
ing situations where the beneficiary's 
bank or an intermediary bank is mis­
described instead of the beneficiary (§ 
4A-208), and governing cancellation 
(stop payment) and amendment of pay­
ment orders (§ 4A-211).

Continued on next paqe
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Continued from page 7

A  funds transfer is used instead of a 
cashier’s or similar check because it is 
fast and cheap. However, because of the 
large amounts involved, there is consid­
erable risk if something goes awry, if the 
banks transmitting the orders had to bear 
the risk of improper or late execution, 
funds transfers would cease to be either 
fast or cheap. Accordingly, absent a con­
trary agreement, section 4A-305 gener­
ally relieves a bank from potential lia­
bility for consequential damages because 
of improper or late execution or the fail­
ure to execute a payment order, and pro­
vides that for delay, noncompletion, or 
failure to follow instructions (including 
the order itself), a bank is liable only for 
interest losses and expenses, as applica­
ble. Reasonable attorney’s fees also are 
recoverable if a justified demand for 
compensation is made and refused (§ 4A- 

305(5)).
Acceptance of a payment order by the 

beneficiary’s bank generally obliges it to 
pay the amount of the order to the ben­
eficiary (§ 4A-404{ 1)). However, in some 
cases the bank itself m a y  not receive 
settlement for the order. In such event.

November/December 1989
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the obligation of payment and payment 
are still final as to the beneficiary and 
any attempt to make it conditional by 
agreement is ineffective, unless (1) a rule 
of a funds transfer system used in the 
funds transfer provides for provisional 
payment and this rule is accepted by the 
affected parties after notice before ini­
tiation of a transfer, or (2) the order was 
transmitted over a funds transfer sys­
tem that has a loss-sharing agreement 
a mong participants and nonetheless the 
system fails to complete settlement un­
der its rules with respect to any pay­
ment order in the funds transfer (the 
“doomsday scenario’’) (§ 4A-405(3>- 

(5)).

CMdtSiM

Article 4 A  contains a variety of other 
provisions governing creditor process 
served on a receiving bank and set-off 
by the beneficiary’s bank (§ 4A-5032); 
injunctions prohibiting funds transfers 
(§ 4A-503); preclusion against a custom­
er contesting a payment order mad e  by 
its bank (§ 4A-505); and the amount of 
interest payable (§ 4A-506). In addition, 
section 4A-507 contains rules on choice 
of law that seek to maximize the cer­
tainty of the law governing funds trans-
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fers. Indeed, that is the goal of all of 
article 4A, and its rapid and uniform 
enactment is necessary to achieve that 
goal under state law.
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Distribution 3y Preparer. Legislative Finance, Legislative Sponsor, Requestor, OMB, Impacted Agency(les).
REV2/7/91 Page lof 1



Revision Oate: ________________________

Title: _An_Act re1atln3-.tQJCQiDniei.cJAl
________ Driver's Licenses_____________
Sponsor: _Rg.J,gs Committee____________
Requestor: Governor__________________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

FISCAL NOTE

HB 295

Department Affected: 
BRU: Motor Vehicles

Pvbl lc..Sflfety___

N'' _2_

B. /ersion:._____

(H) Publish Date: 4/22/91

Component: Drivers Services

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year Impact None

ANALYSIS: (Attach a separate page If necessary)

See attached analysis.

Prepared by: Juanita Henslev ________________________  Phone: 465-4335
Division:  Drivers Services X  , _ <■> Date: 4/10/91

Approved by Commissioner:  R! cMricLL, JurJo.n___
Agency: -Department of Publrt Safety __________________________ Date: 4/10/9J________

D i s t r i b u t i o n  (b y  p re p a re r ) :  l e g i s l a t i v e  F inance, L e g is la t iv e  Sponsor, Requestor, 0MB, fc Impacted A g en cy ( les ) .

Rev 10/90 Paae 1 of 1
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Fiscal Note Analysis - Commercial Driver's Licenses 
Page 2

D e o a r t m e n t  o f  P u b l i c  S a f e t y

This bill is the second phase of a two-phase process to revise state law to meet the 
requirements of the federal Commercial Motor Vehicles Safety Act. Phase one dealt with 
the licensing of commercial drivers, and passed the Legislature last year (Ch 53, SLA 
1990). A fiscal note accompanied that legislation, and was approved. That fiscal note 
funded a position to handle the workload expected from the commercial driver's license 
program. At the present time, the position 1s assigned the duties of determining the 
eligibility of applicants for a commercial driver's llcer.se.

This bill requires the Division of Motor Vehicles to remoke an operator's commercial 
motor vehicle license upon conviction for certain traffic violations. The additional 
workload resulting from this bill will be absorbed by present staff, hired as a result 
of Ch 53. SLA 1990.

COMMITTEE COPY



(1)
Date Referred: April 22, 1991

)USE COMMITTEE REPO:|
FURTHER REFERRALS:

Date of Committee Action: j

The TRANSPORTATION Committee considered:

Labor & Commerce 
Judiciary 

Finance

HB 295

HOUSE BILL NO. 295 OPERATION OF VEHICLES, PLANES, & BOATS
"An Act relating to operating commercial motor vehicles, motor vehicles, aircraft, and watercraft; and providing 
for an effective date."

RECOMMENDATIONS: 
be replaced w ith _______
[ ] have attached amendments(s) 
[l/J do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e____

[ ] the same title 
.1 ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTC(s): 

[*/f,fiscaP'impact 0 ° ^ _______
(DepO APPROVES PREVIOUS:

[ ] fiscal notc(s)_______

[i/f  zero fiscal note [ [ ] zero fiscal note(s)

(DopVDwe)
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A L A S K A  T R U C K I N G  A S S O C I A T I O N ,  INC.

3 4 4 )  M m n v i o U  Orlyo • Anc'toag* A l is H a  flflS O ) * P h o n *  (9 0 7 ,2 7 8 0 14 9  ♦ r » ,(Q 0 7 )  2 74-19 46

May 1, 1991

TO; HOUSE TRANSPORTATION COMMITTEE

ATTN: Representative Foster, Chairman

FROM: Frank J. Dillon, Exeuct.ive Director

Kb: ATA SUPPORT lOX s.b. 25.1 - " An Act Relating
To Operating Commercial Motor Vehicles ......"

ATA asks that you support S.B. 261. Enactment of this proposed 

legislation will help assure improved highway safety by requiring 

that commercial motor vehicle drivers are sober and drug-free, 

it mandates severe penalties for those drivers and companies 

who do not choose to operate in a reasonable, prudent and safety 

conscious manner. S.13. 261 will only impact a very small number 

of drivers and companies. The vast majority of commercial drivers 

do not drive while impaired nor do many companies allow such 

drivers to diivo while impaired. ATA however feels that even a 

email number of impaired commercial vehicle drivers are too many 

and S.R. 201 should further help reduce the number of impaired 

truck drivers on the roads.

Please pass S.h. 201.





Revision Date:_______________________

STATE O F  A L A S K A

1992 LEGISLATIVE SESSION

Sponsor___
Requestor H o use  L a b o r  nnrl f.nmmprrp

E x p end itu res/R even ues: (T hou sands of Dollars)

FISCAL N O T E

Ti tie : -An Act re la ting  to in su ran ce  coverage for 
ad o p ted  ch ild ren

House Labor and Commerce

BILL NO. H B  297

D epartm ent Affected: A dm inistration
BRU: Retirement and Benefits_______

C om ponent: R etirem ent a n d  Benefits

CO M PO N EN T SERIAL N O. 64

OPERATING FY 93 FY94 FY95 FY 96 -F.Y.2Z _ FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EOUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATIN G 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SO URCE:

0 0 0 0 0 0

FUNDING: (T h o u san d s of do llars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 
FUND SOURCE 1 0 0 0 0 0
TOTAL 0 0 0 0 0 0

PO SITIO N S
FULL-TIME: 0 0 0 (1 0 0
PART-TIME; 0 0 0 0 0 p
TEMPORARY: 0 0 0 0 0 0

Estimate of curren t y ear impact:.
ANALYSIS: (attach  a sep ara te  page if neccssarv .) Tfic S tate’s insu rance  p lans for re tirees and  active  em ployees 

ed ch ild ren  as for natu ra l, foster o r s tep  ch ild ren . T h is bill will

f *

a lready  p ro v id e  th e  sam e level of coverage for adop t 
have no  fiscal im pact on the insu ran ce  p lans.

Prepared Bv: G arv  Bader A 'l. Phone: 46^-4470
Division: Retirement and  Bcnefiti D ate : JL

Approved by Comm issioner: N ancy Bear Useral / y A  Date: ' / *  3—
Aeencv: D eoartm ent of A dm inistra tion  11 /

D istribution  (by  p reparer): Legislative Finance, L eg isla tive  S ponsor, R equestor, OMB «Sc Im pacted  A gency(ies).
Rev 10/90 Page.l of 1



F I S C A L  N O T E

Revision Date April 22.1991_________________________________ Dept. Affected Health and Social Services______
Title: An Act relating to insurance coverage_______BRU: Family and Youth Services______
________________for adopted children and chil dren placed... Component: SCRO, SERO , NRO_____________
Sponsor: Rep. Donley__________________________________ ____________________________________________________
Requestor: House Labor sand Commerce_______________ COMPONENT SERIAL NO. 0254, 0255. 0258

S T A T E  O F  A L A S K A  BILL NO. HB297________

1992 LEGISLATIVE SESSION

Expenditures/R eve n u e s ___________________________________ (Thousands of Dollars)
OPERATING ! FY93 FY94 FY95 FY96 I FY97 FY98

PERSONAL SERV ICES
TRAVEL

. .  . .

CONTRACTUAL
SU PPLIES  I I
EQUIPMENT I
LAND & STRUCTURES
GRANTS. CLAIMS I I !
MISCELLANEOUS
TOTAL OPERATING I 0.0 0.0 0.0 0 .0 1 0.0 0.0

CAPITAL

REVENUE I I I I I I

FUNDING: (Thousands of Dollars)
GENERAL FUND l I

FED ERAL FUNDS I
OTHER I
TOTAL 0.0 I 0.0 0 .0 1 c.o 0.0 0.0!

POSITIONS:
FULL-TIME 1 ' ! !
PART-TIME i i
TEMPORARY

Estimate of current year impact: NONE

Distribution (by preparer):
Legislative Finance OMB
Legislative Sponsor Impacted Agoncy(ies)
Requestor

(Rev 10/90) Page 1 of 2



9
BILL NO. HB297

A N A L Y S I S  (cont.):

jroquires coverage for pre-existing conditions, just as a birth child is covered 
at. birth.'|!)KYS places special needs children for adoption. These cnildren frequently 
r,ave pre-existing medical or psychological needs. Unaer our 3uosidy program, 
wo cover the costs of meeting those needs that are not met by the adoptive 
ifamilies insurance coveraqe. Some of those costs would be transferred to the 
|family's insurance if this bill is enacted. No exact figure can be given as these 
Icosts vary per child per year, and are not paid directly by DFYS, but rather 
It.hrouan payments to the ao.'otive family.
|
, ‘owever most adoptions in Alaska are oone privately or through private 
jaqenctes. Those children do not have suDSidies and they and their adoptive 
families will benefit considerably from this proposed change.

I

Page 2 of 2



STATE O F  ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. HB 297

Revision Date: 1 2/27/91_____________________________

Title: An Act relating to insurance coverage for

adopted children and children placed for adoption

sponsor: House Labor & Commerce__________________

Requestor: -  ______________________________________________

Department Affected: Commerce & Econ. Dev.

b r u : Insurance________________________

Component: Operations__________________

COMPONENT SERIAL NO.

EXPENDITURE&BEVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0

... Q
0

CAPfTAL 0 0 0 0 0 0

REVENUE FUND RESOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year Impact:

Prepared By: Don Koch, Chief of Market Surveillance ( £ b ^  Phone: 465-2577

Division: _______Insurance___________________________ w _____________  Date: I

Approved by Commissioner: G lenn A . Olds fcti)
Agency: Department of Commerce & Economic Development  Date: /  ‘  / 0  • f 2—

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legls. Ofc„ and Impacted Agency(les).
Pane 1 of

DK/dgl9493D-2/122691b ----  ----
(Rev. 12/91)



R e p r e s e n ta tiv e  D ave  D o n l e y
.ALASKA STATE LEGISLATURE 311! "C" STREET. SUITE 450
DISTRICT ELEVEN ANCHORAGE. ALASKA 99503
SEAT A 190"i 561 -7629 i FAXi 562-4376
ALASKA LANDINGS • RESTZEN • BIRCHVVOOD • CHESTER ( REEK • HEATHER MEADOW*. LINCOLN PARK • MIDTOWN • NORTHSTAR 
NORTHWOGD • ROMIG • ROOSEVELT PARK • SPENARI) • THOMPSON • TVRNAGAIN • WINDEMERE • WOODLAND PARK

CHAIRMAN
IVDICIARY COMMIT TEF
VICE CHAIRMAN

REGULATION REVIEW COMMITTEE
MEMBER

RLLES COMMITTEE 
LABOR .ANTI COMMERCE COMMITTEE

H B  2 9 7  

I n s u r a n c e  C o v e r a g e  f o r  A d o p t e d  C h i l d r e n

This bill establishes, in law, that insurance companies must cover a 
new child in ihe family from the moment that child comes into the 
family, whether by birth or adoption.

Currently a number of insurance companies require a thirty day 
waiting period before coverage for an adopted child begins. If the 
child has any medical problems or even if the child is involved in an 
accident during that thirty days, the insurance company declines to 
pay for treatment.

The net effect of this approach is that it is undue and inappropriate 
discrimination against adopted children. A child is a member of the 
family, and a dependent from the moment the child enters the family 
whether that be by birth or adoption.

HB 297 redresses this problem.

[^2 RO B—   ,3-5661



(7) f  JUSE COMMITTEE REPof.’
Date Referred: April 22, 1991 FURTHER REFERRALS:

Date of Committee Action: *5 - 1 Q -^  \

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered:

HOUSE BILL NO. 297 iNS. COVERAGE FOR ADOPTED NEWBORN CHILD

"An Act relating to insurance coverage for adopted children and children placed for adoption."

Labor & Commerce 
Finance

HB 297

RECOMMENDATIONS: 
be replaced w ith _______
[ ] have attached amendments(s)
[ ] do pass 
[ ] do not pass 
[ ] no recommendations 
[^ ind iv idua l recommendations 
[ ] additional referral to th e ____

[ ] the same title 
.[ ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal im pact___________________

[v f zero fiscal note

(Dtp*) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

[ - j zero fiscal note(s)

(DepVD*#)

SIGNING DO PASS DP OTHER RECOMMENDATIONS DNP NR AM
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H B  297: " A n  A c t  r e l a t i n g  t o  i n s u r a n c e  c o v e r a g e  f o r  a d o jp te d  
c h i l d r e n  a n d  c h i l d r e n  p l a c e d  f o r  a d o p t i o n .

T h e  d e p a r t m e n t  i s  i n  f a v o r  o f  t h i s  l e g i s l a t i o n .

T h e  d e p a r t m e n t  h a s  g e n e r a l l y  b e e n  o p p o s e d  t o  h e a l t h  i n s u r a n c e  m a n d a t e s .  
H o w e v e r ,  A S  2 1 . 4 2 . 3 4 5 ,  p a s s e d  i n  1 9 7 5 ,  i s  o n e  " m a n d a t e "  t h a t  t h e  d e p a r t m e n t  
s u p p o r t e d  w h e n  i t  w a s  i n t r o d u c e d .  I t  r e p r e s e n t s  m o r e  o f  a n  u n f a i r  
d i s c r i m i n a t i o n  i s s u e  t h a n  i t  d o e s  a  c o v e r a g e  m a n d a t e .  P r i o r  t o  p a s s a g e  o f  t h e  
s e c t i o n ,  n e w b o r n  c h i l d r e n  w e r e  n o t  c o n s i d e r e d  f a m i l y  m e m b e r s  u n t i l  t h e y  w e r e  
1 4  d a y s  o f  a g e .  T h i s  p l a c e d  s u b s t a n t i a l  f i n a n c i a l  s t r e s s  o n  t h e  p a r e n t s  o f  
n e w b o r n  c h i l d r e n  w i t h  m e d i c a l  p r o b l e m s .

R e c e n t l y ,  i t  h a s  b e e n  n o t e d  t h a t  i n s u r e r s  a r e  t r e a t i n g  n e w l y  a d o p t e d  c h i l d r e n  i n  
a  s i m i l a r  m a n n e r  a s  w e r e  n e w b o r n  c h i l d r e n  p r i o r  t o  1 9 7 5 .  I n s u r e r s  a r e  
i m p o s i n g  t h e i r  o w n  d e f i n i t i o n  o f  " f a m i l y  m e m b e r "  c a u s i n g  i n  s o m e  c a s e s ,  t h e  
s a m e  k i n d  o f  f i n a n c i a l  s t r e s s  n o t e d  a b o v e .  I n s u r e r s  a r e  r e l y i n g  o n  p r e e x i s t i n g  
c o n d i t i o n s  r e s t r i c t i o n s  t o  d e n y  c o v e r a g e  f o r  a d o p t e d  c h i l d r e n ,  t h u s ,  i m p e d i n g  t h e  
a d o p t i o n  p r o c e s s .  I n  s u c h  c a s e s ,  i m m e d i a t e  m e d i c a l  a t t e n t i o n  i s  o f t e n  
p r e v e n t i v e  a n d  c a n  i d e n t i l v  a n d  t r e a t  s i t u a t i o n s  t h a t  w i l l  o n l y  b e c o m e  m o r e  
e x p e n s i v e  a n d  p o t e n t i a l l y  l i f e  t h r e a t e n i n g  i f  n o t  t r e a t e d  e a r l y .  W e  v i e w  t h i s  
l e g i s l a t i o n  a s  a  c l a r i f i c a t i o n  o f  e x i s t i n g  s t a t u t e ,  n o t  a n  a d d i t i o n a l  m a n d a t e .

G l e n n  A .  O l d s ,  C o m m i s s i o n e r  

D a t e : _____ S'-/- ̂  I____________
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Date Referred: April 26, 1991

Date of Committee Action: • S ' " / / '  !

)USE COMMITTEE REPO:|
FURTHER REFERF ALS: Judiciary

Finance

The LABOR AND COMMERCE Committee considered: HB 302

HOUSE BILL NO. 302 REQUIRE PROFESSIONAL LIABILITY INSURANCE

"An Act relating to malpractice insurance for certain persons who are in a regulated occupation or profession."

RECOMMENDATIONS: 
be replaced w ith_______
[ ] have attached amendmcnts(s) 
fcyl do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e ____

ADOPTS: letter of Intent

same title 
.1 ] a new title

Committee

ATTACHES NEW FISCAL NOTE(s): ^

j^ffiscal impact

[ ] zero fiscal note_______________________

APPROVES PREVIOUS:

[ ] fiscal notc(s)______

[ ] zero fiscal note(s)

(Dep</D*tt)



FISCAL N O T E

S T A T E  O F  A L A S K A

1991 LEGISLATIVE SESSION

Revision Date:___ __ ______________________________

Title: An Act r e l a t i n g  to m a lp r a c t i c e

in su ra n c e  f o r  c e r t a i n  p e r s o n s  ________

Sponsor:

Requestor:

House Judiciary

BILL NO. HB 302

Department Affected: Commerce & Economic O p v .
BRU:  O ccup a t ional L i c e n s i n g _______________

Component: A d m i n i s t r a t i o n

House Labor & Commerce COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 4 1 . 2 4 1 . 2 4 1 . 2 4 1 . 2 4 1 . 2 4 1 . 2
TRAVEL 5 .0 5.0 5 .0 5 .0 5.0 5.0
CONTRACTUAL 5 .0 5.0 5.0 5.0 5.0 5.0
SUPPLIES 1.0 1.0 1.0 1.0 _ 1.0 1.0
EQUIPMENT 5 . 8

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 5 8 .0 5 2 .2 5 2 .2 5 2 .2 52 .2 5 2 .2

CAPITAL

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 5 8 .0 5 2 .2 5 2 .2 5 2 .2 52 .2 5 2 .2

FEDERAL FUNDS
OTHER
TOTAL 5 8 .0 5 2 .2 5 2 .2 5 2 .2 5 2 .2 5 2 .2

POSITIONS:

FULL-TIME 1 1 1 1 1 1
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: None

ANALYSIS:  (Attach a separate page if necessary.)

The bill establishes a malpractice insurance requirement for licensees, if judgment 
has been entered against the licensee for civil damages resulting from an act or 
omission arising out of the person's occupation or profession. (Continued on attached.)

Prepared By: J e n n i f e r  S t r i c k l e r ,  Admin. O f f i c e r ______________Phone: 465-2 144______________

Division: Occupat ional  L i c e n s i n g  ~ Date: Hay 6 ,  1 9 9 1__________

Approved by Commissioner: Glenn A. O l d s ^

Agency: Commerce and Economic Development______________________   Date: r tf

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).



CONTINUATION OF FISCAL NOTE ANALYSIS - HB 302

HB 302 requires the division to adopt regulations establishing the 
minimum malpractice insurance requirements for each regulated occupation 
or profession; and to suspend a license for one year if a licensee fails 
to comply with the requirement that a copy of the judgment and proof of 
the malpractice insurance, or a copy of the satisfaction or settlement 
of the judgement be submitted to the division within 45 days after the 
judgment is entered.

The division currently licenses 31 occupations and professions in over 
a hundred separate licensing categories. Since the bill requires the 
division to establish minimum malpractice requirements for each regulated 
occupation or profession, the division anticipates that a great amount 
of staff time and effort will be needed to coordinate with the division 
of risk management, the insurance companies, and each occupation or 
profession in establishing minimum malpractice insurance requirements for 
each licensing category, by regulations. This fiscal note therefore 
addresses the funding needed to carry out the provisions of the bill.

Personal Services $ 41.2

1 - Regulations Specialist I, Range 13A, 6GU 
12 months

This position will be responsible to coordinate the efforts in establishing 
the minimum malpractice insurance requirements for each of the 31 occupations 
and professions, for each licensing category.

Travel 5.0

This funding will provide transportation for the Regulations 
Specialist to coordinate with insurance companies, licensees, and 
to hold the necessary public hearings on the proposed regulations 
throughout the State.

Contractual Services 5.0

This funding will cover printing and advertising of the regulations 
project, communications expenses, and hearing expenses for suspension 
of a license in accordance with Section 08.02.040(b).

Supplies 1.0

This funding will provide daily operating supplies for the Regulations 
Specialist position.

Equipment (one-time costs) 5.8

This funding will provide one-time equipment costs for the Regulations 
Specialist position.

TOTAL: $ 58.0

Page 2 of 2
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CS FOR HOUSE BILL NO. 302 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

B Y

Offered:

Referred:

Sponsors): H O U S E  JUDICIARY C O M M I T T E E

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to malpractice insurance for certain persons who are in a regulated

2 occupation or profession."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 08.02 is amended by adding a new section to read:
5 Sec. 08.02.040. MALPRACTICE INSURANCE REQUIRED, (a) A person in an
6 occupation or profession regulated under this title shall obtain malpractice insurance from an
7 insurer authorized to do business in this state if judgment has been entered against the person for
8 civil damages and the civil damages resulted from an act or omission arising out of the person’s
9 occupation or profession. Malpractice insurance required under this section must provide

10 coverage for negligent acts or omissions arising out of the occupation or profession of the insured
11 and must be maintained in effect until the judgment is satisfied or the parties to the judgment
12 have entered into a settlement agreement.
13 (b) A person who is required to obtain malpractice insurance under this section shall
14 provide a copy of the judgment and proof of the required insurance, or a copy of the satisfaction

•1*Hffv Trxt. 'Interlined IDELETED TEXT BRACKETEDI CSHB 302( )



1 or settlement of the judgment, to the division of occupational licensing within 45 days after
2 judgment is entered. The license of a person who fails to comply with this section shall be
3 suspended for a period of one year.
4 (c) The division of occupational licensing shall
5 (1) in coordination with the division of risk management, adopt regulations that
6 establish minimum malpractice insurance requirements for each regulated occupation or
7 profession;
8 (2) upon issuance or renewal of a license, notify each person in an occupation or
9 profession regulated under this title of the requirements of this section.

10 (d) A court that enters a judgment for civil damages resulting from an act or omission
11 arising out of the liable person’s occupation or profession, shall, if that person’s occupation or
12 profession is regulated under this title, forward a copy of the judgment to the division of
13 occupational licensing.
14 (e) This section does not apply to a person who is required to have insurance or to
15 provide a bond as a condition of licensing, or to a person who is no longer employed in the
16 occupation or profession in which an act or omission occurred that resulted in an award of civil
17 damages, or to an occupation or profession regulated under this title that is unrelated to the
18 occupation or profession in which an act or omission occurred that resulted in an award of civil

19 damages.
20 (f) In this section, "malpractice insurance" has the meaning given in AS 21.12.070(a)(10).
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JMnuise uf
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990

P. O. Box V

House Judiciary Committee 
Chairman Dave Donley

SPONSOR STATEMENT

HB 302, "An Act relating to m a lp r a c t i c e  insurance for 
certain persons who are in a registered o c c up a t i o n  or 
profession."

HB 302 requires that c person, who engages in a state 
licensed occupation or profession, must show proof of 
malpractice insurance when there is an o u ts t a nd i ng  
malpractice judgment again t the person, in order for that 
person to continue practicing the licensed profession.

Major provisions of this bill include requirements that:

* malpractice insurance be mainta i n ed  until an 
outstanding judgment, resulting from the negligent practice 
of the licensed occupation or profession, has been paid;

* the licensee provide a copy of the j u d g me n t and proof 
that it has been paid or that required insurance has been 
obtained within 10 days afjer the judgment is entered; 
failure to c o m p l y  with this requirement can result in a one 
year license suspension;

* the Division of Occupational Licensing work with the 
Division of Risk M a na g e me n t to establish m i n i m u m  m a l p ra c t ic e 
insurance requirements for each licensed o c c u p a t i o n  or 
profession;

* the court that enters judgment must forward a copy of 
the judgment to the Division of Occupational Licensing.

The requirements of HB 302 do not apply to a person who:

* is otherwise required to have insurance or a bond as a 
condition of licensing;

* is no longer employed in the occupation or profession 
the negligent practice of which resulted in an award of 
civil damages; or



*  i s  p r e s e n t l y  e n g a g e d  i n  an o c c u p a t i o n  o r  p r o f e s s i o n  
t h a t  i s  u n r e l a t e d  to t h e  o c c u p a t i o n  o r  p r o f e s s i o n  t h e  
n e g l i g e n t  p r a c t i c e  o f  w h i c h  r e s u l t e d  i n  an a w a r d  o f  c i v i l  
d a m a g e s .

HB 302  s e r v e s  a s  an i n c e n t i v e  f o r  p r omp t  p a y me n t  o f  
j u d g m e n t s  and f o r  e n t e r i n g  i n t o  s e t t l e m e n t  a g r e e m e n t s .  The  
m e a s u r e  s h o u l d  a l s o  s e r v e  to b e t t e r  p r o t e c t  t he  p u b l i c  by 
r e q u i r i n g  i n s u r a n c e  o f  t h o s e  p r o f e s s i o n a l s  who h a v e  f a i l e d  
to d e m o n s t r a t e  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  damages  t h e y  
h a v e  c a u s e d .
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MEMORANDUM

TO: House Transportation Committee

FROM: Rep. Robin L. Taylor 

DATE: M a y  7, 1991 

REF: Background on HB 310

In 1986, the Second Session of the 14th Alaska State 
Legislature passed HB 181, an A c t  R e l ating to the Maintenance 
of V e s sels of the Alaska Marine Highway System. The bill 
passed t h e  House on reconsideration on April 14 by a vote of 
30-7. It passed the Senate on June 1, 1986 by a vote of 18-0.

H B  181 h a d  been amended in the Ho u s e  to include a sunset 
provision. H B  310 will repeal that sunset provision, which 
would otherwise take effect on A u g u s t  30, 1992.

The State of Alaska began investigating the feasibility of 
developing a small ship repair yard in 1976. A  special 
appropriation was approved in 1978, authorizing the DOT/PF to 
acquire a site for a permanent marine maintenance facility for 
State ferries.

Between 1983 and 198 6, the State spent in excess of $32 
million, building a shipyard at Ketchikan. The yard has never 
been completed as originally designed or intended. The 
shipyard is leased to the City cf Ketchikan, which in turn 
sublets the facility to Seley, Inc. Seley, Inc., dba Ketchikan 
Shipyard, Inc. (KSI) provides full time employment for an 
average of 50 workers, with an annual payroll of approximately 
$2 million. In 1990, KSI provided service to 96 commercial 
vessels a n d  eight vessels of the Alaska Marine Highway System 
and the Department of Public Safety.

o f  f t c p r e s e n t a t t b e s

P.O. 80X 1441 
WRANGELL, ALASKA 99929 

(907) 874-2316

P.O. BOX V 
JUNEAU, ALASKA 99811 

(907) 465-4905
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Since 1987, w o r k  on state owned vessels has generated 
$10,142,332 in revenue at the Ketchikan yard. All but 
approximately $557,000 of that total has been for work on 
vessels of the Marine Highway. In addition to providing 
employment, KSI pays property taxes to the City of Ketchikan 
of about $180,000 per year.

The intent of the 1986 law was to give Alaska's two shipyards 
(the other is at Seward) the best advantage possible under law 
in competing w i t h  facilities outside the State. It has net 
been easy going. The initial operator lost money on the 
Ketchikan y a r d  and only now is that facility beginning to see 
a turn around. There is a cooperative effort in the works 
between the State, City of Ketchikan and KSI to make the yard 
a viable A l a s k a n  business. Those efforts could be jeopardized 
by the threat of the sunset provision writ t e n  in to HB 181 
back in 1986.

While the problems at KSI can be blamed in part on poor 
management b y  the initial operator, m a n y  of the problems stem 
from an apparent reluctance on the part of the State to use 
the yard to the fullest extent possible. That attitude is 
changing w i t h  the n e w  Administration and the passage of HB 310 
will reemphasize the intent of the Legislature that w o r k  on 
State owned vessels take place in Alaska.
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BILL NO: HB 310
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P O S IT IO N  P A P E R
APPROVED: ^  ^ F. Tuf^i
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AMHS P O S I T IO N  P A P E R  
H O U S E  B I L L  5 X 0
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AS 3 6 * 9 0 .0 5 0 (a ;  r e q u i r e s  t h a t  a m a r in e  v e s s e l  owned by  t h e  s t a t e  be 
m a in ta in e d  o r  r e p a i r e d  w i t h i n  A la s k a  u n l e s s  th e  c o m m is s io n e r  o f  
T r a n s p o r t a t i o n  an d  P u b l i c  F a c i l i t i e s  d e te r m in e s  t h e r e  l a  no 
f a c i l i t y  in  t h e  s t a t e  a b l e  t o  p e r fo rm  t h e  m a in te n a n c e  a t  a p r i c e  
t h a t  i s  i n  t h e  s t a t e ' s  b e s t  i n t e r e s t .  I n  m ak in g  th e  f i n d i n g  th e  
c o m m is s io n e r  m u st c o n s id e r  t h e  f o l l o w i n g :

f 1) t h e  am ount o f  money t h e  s t a t e  h a s  g r a n te d  t o ,  o r  o th e r w is e  
i n v e s t e d  i n ,  m a r in e  v e s s e l  m a in te n a n c e  f a c i l i t i e s  in  th e  
s t a t e ;
(2) t h e  a m o r t i z a t i o n ,  o v e r h e a d ,  a n d  s t a r t - u p  c o s t s  o f  th e  
f a c i l i t i e s  in  t h e  s t a t e ;  and
(3) t h e  d i r e c t  and  i n d i r e c t  b e n e f i t s  t o  th e  econom y an d  l a o o r  
f o r c e  o f  t h e  s t a t e  t h a t  may b e  o b t a i n e d  by c o n t r a c t i n g  w i th  a 
f a c i l i t y  in  th e  s t a t e .

AS 3 9 .9 0 .0 5 0 ( b )  s u s p e n d s  t h e  c o m p e t i t i v e  b id  r e q u i r e m e n t s  o f  AS 
3 6 .3 0  t o  c o n t r a c t s  f o r  t h e  r e p a i r  o r  m a in te n a n c e  o f  s t a t e  owned 
m a rin e  v e s s e l s  i f  t h e  c o n t r a c t  i s  a w a rd e d  t o  a f a c i l i t y  in  th e  
s t a t e ,

In  o r d e r  t o  com ply  w i th  t h i s  s t a t u t e  AMKS h a s  d e v e lo p e d  a p o l i c y  
and p r o c e d u r e  w h ich  a d d r e s s e s  t h e  f a c t  t h a t  t h e r e  a r e  tw o s h ip y a r d s  
in  A la s k a  w h ich  can  w ork  on some o r  a l l  o f  t h e  v e s s e l s  in  th e  
f l e e t .  The p r o c e d u r e  g i v e s  A la s k a n  s h i p y a r d s  a 5* A la s k a  b i d d e r ' s  
p r e f e r e n c e ,  a s  w e l l  a s  c a l c u l a t e s  tb®  c o s t  o f  m oving  th e  v e s s e l  
e i t h e r  from  i t s  d e s ig n a te d  b a s e  p o r t  o r  t h e  p o r t  w here  t h e  v e s s e l ' s  
o p e r a t i o n s  a r e  t e r m in a t e d  p r i o r  t o  b e g in n in g  i t s  m a in te n a n c e .

A ll  v e s s e l s  s e r v in g  s o u t h e a s t  A la s k a  h a v e  K e tc h ik a n  d e s i g n a t e d  a s

F o r  f u r th e r  in fo rm a t io n  c a l l  C a th e r in e  A. M cH u g h  a t  4 6 5 - 3 9 0 0



DOT/PF P o s i t i o n  P a p e r ,  HB 310 P age ;>

t h e  b a s e  p o r t ,  T h t  M/V T u s tu m e n a  a n d  t h e  M/V B a r t l e t t  a r e  b a s u d  in  
S ew ard  f o r  t h e  p u r p o s e  o f  t h i s  c a l c u l a t i o n .  T h e  5% A la s k a  b i d d e r • * 
p r e f e r e n c e  i s  d e d u c te d  fro m  t h e  r e s i d e n t  s h i p y a r d ' s  b i d ,  w h i l e  t h e  
v e s s e l  t r a n s f e r  c o s t s  a r e  a d d e d  t o  any s h i p y a r d 's  b i d  w h ich  i*  
e i t h e r  n o t  t h e  v e s s e l ' s  d e s i g n a t e d  b a s e  p o r t ,  o r  t h e  p o i n t  a t  w hich  
i t s  s e r v i c e  i s  t e r m i n a t e d  p r i o r  t o  e n t e r i n g  m a in te n a n c e  s t a t u s .

W h ile  t h i s  p r o c e d u r e  i s  f a i r l y  s t r a i g h t f o r w a r d  an d  i s  d e s ig n e d  t o  
a c c o u n t  f o r  r e a l  c o s t s  w h ic h  w o u ld  b e  i n c u r r e d  by  AMHii in  
t r a n s p o r t i n g  a v e s s e l  f o r  m a in te n a n c e  o u t s i d e  o f  A la s k a ,  AS 
3 6 . 9 0 . 0 5 0 (a )  r e q u i r e s  a h i g h e r  t e s t  b e f o r e  t h e  v e s s e l  c a n  a c t u a l l y  
l e a v e  t h e  s t a t e .  The c o n d i t i o n s  w h ich  m u s t b e  m et h a v o  no 
r e l a t i o n s h i p  t o  t h e  n e e d  t o  k e e p  v e s s e l  m a in te n a n c e  c o s t e  lew  o r  
m a in t a in in g  t h e  v e s s e l .  T h e s e  c o n d i t i o n s  r e q u i r e  t h e  c o n s i d e r a t i o n  
o f  eco n o m io  f a c t o r s  w h ich  a r e  d i f f i c u l t  t o  q u a n t i f y  an d  c a n n o t  be 
d i r e o t l y  r e l a t e d  t o  t h e  p r im a r y  g o a l  o f  AMHS.

P e rh a p s  t h e  l e g i s l a t u r e  in  re n e w in g  t h i s  s t a t u t e  s h o u ld  c o n s id e r  
d e l e t i n g  AS 3 6 , 0 9 0 .0 5 0 ( a ) ( 1 ) - ( 3 ) ,  a l lo w in g  t h e  A la s k a  b i d d e r ' s  
p r e f e r e n c e  r e q u i r e m e n t s  t o  s e r v e  t h e  p u b l i c  p u r p o s e  t h i s  s t a t u t e  i s  
d e s ig n e d  t o  a c h i e v e ,  I n  a d d i t i o n  c o n s i d e r  am en d in g  As
3 9 .0 9 0 .0 5 0 ( a )  t o  re a d s  "  d e t e r m in e s  c h a t  t h e r e  i s  no f a c i l i t y
in  t h e  s t a t e  a b l e  t o  p e r fo rm  t h e  r e q u i r e d  m a in te n a n c e  a t  (a )  £hg 
p r i c e  o r  q u a l i t y  t h a t  i s  in  t h e  s t a t e ' s  b e s t  i n t e r e s t . "  T h is  w i l l  
I n s u r e  t h a t  AMHS r e c e i v e s  t h e  b e s t  s e r v i c e  p o e e i b l a  a t  t h e  f a i r e s t  
p r i c e .
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K E T C H IK A N  S H IP Y A R D  IN C .
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PERSONNEL:

G e n e r a l  M a n a g e r !  
P r o d u c t i o n  M a n a g e r :  
D o c k m a s t e r :
S h i p  S u p e r i n t e n d e n t :  
S h i p  S u p e r i n t e n d e n t ;  
S u p p o r t  S e r v i c e s ;

G r e g  D r o n k e r t  
J o h n  T h o m p s o n  
P a t  M a j o r  
L a n c e  R i d g e l y  
C h r i s  C l e m a n  
C r a i g  T r e t t e v i k

F o r e m e n :

Steel
P i p e
M a c h i n i s t  
E l e c t r i c a l  
P a i n t

Ed C o u t u r e  
M a r t i n  T o w n e r  
L e w i s  S t amm 
J a n e l l e  C a s t r o n i  
K e i t h  U o l f e

S e e a t t a c h e d  r e s u m e ’ s
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I M S  K E T C H IK A N  S H IP Y A R D  IN C .
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Fac i 1 i ty Por t f o I i o  

December 15, 1990 

F a c i 1 i t i e s :

L i f t  F a c i l i t i e s *

Drydock
DD Gantry Crane 
Grove SOT
Cascade Shop Crane 
Manli f t s  
F o r k l i f t s

P a i n t / B l a s t  F a c i l i t i e s :

Grayco King Pump 
Butterworth Hydro Blas ter  
Blast  Pots

Machine Shop

Lathe LR.S 
Enco Lathe
Horizontal  Boring Mi l l  
V e r t i c a l  Mil l  
Radial D r i l l  
Hydraul ic  Press 
D r i l l  Presses 
Ironworker 
Pinch Rol l

S t e e l  and Pipe

Air Compressors 
M i l l e r  8  P a c s  -  3  
Mi l le r  Big 50 -  1 
Threader/Cutter  -  a

S e r v i c e s

£000 Gal Vaccuum Truck 
Waste Water Storage  Tanks 
Oil  Containment Boom 
Mooring Lines 
Shore Power Lines



K E T C H I K A N  S H I P Y A R D /  INC.

DATA SHBBT

MOORAGE FACILITIES

DOCK PACE 

WATER DEPTH 

DOCK HEIGHT

VBSSBL SUPPORT SYSTEMS

E L E C T R IC A L  

O I L Y  WASTE D IS P O S A L  

COMPRESSED A I R  

TELEPHONE

. •

AVAILABLE SERVICES

HULL P R E S E R V A T IO N ,  W A T E R - B L A S T IN G ,  SANDBLASTING 
AND COATING S Y S T E M S

ENVIRONMENTAL S E R V I C E S ,  WASTE D I S P O S A L ,  TANK 
CLEANING AND GAS P R E E 1N G  (NORVAC)

CRANE S E R V I C E S ,  TO 50 TONS

S T E E L /A L U M IN U M ,  F A B R IC A T I O N  AND REPAIR

P I P E P I T T I N G  AND F A B R I C A T I O N

SHIPW R IG H T S E R V I C E S

MACHINE SHO P, H Y D R A U L IC S  AND D I E S E L  R E P A IR  
S E R V I C E S /  LATHES TO 3 5  F E E T .

1,000 L IN E A R  F E E T  

- 3 5  F T  MLLW 

+ 2 5  F T  MLLW

WATER

S E K E R

STEAM
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DRYDOCK

ABS C L A S S  + A l  

LENGTH/ OVERALL 

LENGTH/ OVER PONTOON 

WIDTH/ BETWEEN WINGWALLS 

WIDTH, B E7 «mEN FENDERS 

TOTAL L I F T I N G  C A P A C ITY

4 3 4 * 0 "  

3 8 4 ' 0 "  

l l O ' O "  

1 0 7 ' 0 "  

9 , 6 0 0  LONG TONS

PONTOON DECK,  APRON, & V E H I C L E  RAMP LOADING

FORK L I F T S  

TRUCKS

MOBILE CRANES

8 , 0 0 0  L B S  

H S - 2 0 - 4 4  

5 - 1 0  SHORT TON, SWL

V E S S E L  SUPPORT SY S T E M S

E L E C T R IC A L

L IG H T IN G

EMERGENCY GENERATOR 

F I R E  PROTECTION 

SEWAGE COLLECTION

O IL Y  WASTE 

COMPRESSED A I R  

TELEPHONE 

POTABLE WATER
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Ketchikan SMFfird, Inc. 

DESCRIPTION

Equpient lis t 

MICE MODEL S/M

AIR COMPRESSOR, ISO HP 
AIR COMPRESSOR, 3S0 HP 
CRAKE, VIMEWAlL 
CRANK SAK’RY 
CRANE, 30 TON 
FCRKlfFT 
FORr.UFT 
rORKl1FT, 8 TON 
HANlIFT, 60 FT 
TUnlift NO' ‘
FLATBED TRUCK, 1968, SREEH
VACUUM TRUCK, 1963. RED
FUEL TRUCK, 1958. t o
60 FOOT CONTAINER
PICKUP, 198?, WHITE
PICKUP, 1979, REO'KHI
PICKUP, 1976, GREEN
PICKUP,’ l?B3, WHITE
FI CUP, 1987, WHITE
PICKUP, 1967, RED
PICT UP, BLUE
RESTR0SN TRAILER
TRAILER, H3J5JN6
SEN SET, EFERS, DRYDOCK
WASTEWA'ER Oil SICW5E TANK
SLOP T.£S‘ 5
BAFSt 17 I s i
FPONI END ICR
FRSNT END ICAIER
HYDP.All IE PRESS
CRlll PRESS
IFCnwCRf.CR
PIPE ThPEAIEP./CUTlER
DRILL fFESS
PIPE THREADER/CUTTER
PINCH ROLL
LATHE. 1947
HORIiiSlAL 6CRIN6 Hill
BOILER. MI STEAM
PAINT STILL (FURNACE), 19B6
DRAIN CLEANER
RADIAL DRILL
LAtmE, 13 I 50, 198?
VERTICAL HILL, 1989 
RANOAAU
SAMDMSTEA, 600 LB 
SMMLASTW, 600 L3 
S tm Clrmr
PRESS WASH, DIESEL 3300 PSI 
PRESS WASH, GAS 3300 PSI 
WELDERS, B PACK, PORTABLES 
WELDERS

S f l & I H B
SANDBLAST POT, 1178 
PAINT PUHP ' 
t PAINT PUHFS 
OIL CONTAINMENT IOON 
MO* IMG LINES 
SHJRt̂ WIR CARLE 
SERVICE HCStS

EQUIP

SULLAIR 
SULLAIR 
HANITEI 
CASCADE 
GROVE 
KYSTER
Clark
HYSTER 
HYSTER 
JLG 
FORD 
6AC 
CHEV 
TSPT 
FORD 
CHEV 
BMC 
CHEV 
FORD 
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Ketchikan Shipyard Inc. 

Stcte of Alaska Revenue

Vessel Vessel Vessel Total
Customer Yr Annual faint Gen faint Eaerg faint Other Revenue

Dept of Public Safety 1987
1988 223,422 223,622
1989 162,579 162,579
1990 100,470 69,930 170,450
1991

Dept of Public Safety Subtotal 484,672 0 69,980 0 556,652

- c - r t - c - x - x - r - x - x - r - x - x - x - r - x - - r - x - x - r - c - x - - = - x - 3 - a - a - r - - r  ■■ t - c - r - i - 2 - c II 1 I II • K i i n • it - x - x - x - r - x -

Dept of Fish I Wildlife 1987
1988
1939 150 150
1990
1991

Dept of Fish 4 Wildlife Subtotal 0 0 0 150 150

- z - x - x - x - x - x - c - s - x ’- x - x - r - r « x — X -3 -X -X -X -S - - ■x-B-a-x-i-x—c

Dept of Transportation 1987 400,243 172,281 48,738 79,731 701,013
Alaska Karine Highway 1988 2,747,070 131,855 68,316 5,825 2,953,065

1989 2,806,3*0 6,805 10,538 14,208 2,037,851
1990 1,447,61-J 16,975 63,22? 30,873 1,760,709
1991 1,329,283 1,611 2,000 1,332,893

Alaska Karine Highway Subtotal 8,932,549 329,526 192,819 130,636 9,585,531

Total State of Alaska 1937 400,243 172,261 48,738 79,731 701,013
19B8 2,970,692 131,855 68,316 5,825 3,176,497
1989 2,968,880 6,805 10,538 14,358 3,000,581
1970 1,750,103 14,975 133,208 30,873 1,931,159
1991 1,329,283 1,611 2,000 0 1,332,893

State of Alaska Total 9,419,221 329,524 242,79? 130,784 10,142,332
n t i n i f i i r f v m i i f t n i v i i i n « i n « i i f e a i i K i i < s x t r ; i i i K B « s i i r ( i * t f
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(7) J U S E  C O M M I T T E E  R E P O I l

Date Referred: May 8, 1991 FURTHER REFERRALS: Resources
Judiciary

Date of Committee Action: zlm

The LABOR AND COMMERCE Committee considered: HB 317

HOUSE BILL NO. 317 GUIDE-OUTFITTER AIRCRAFT INSURANCE

"An Act repealing the aviation passenger insurance or financial bond requirement for aircraft used by certain 
guide-outfittcrs, marine mammal guide-outfitters, class-A assistant guide-outfitters, and assistant guide-outfitters."

RECOMMENDATIONS: ^  <  U  12, J t n  r  , . . A  t 1 the same title
be replaced w ith_____________ C ^ P r i D  ■0 1 /  L  L G.)______[ j a new title
[ ] have attached amendments(s)
[ ] do pass
£x] do not pass
[ ] no recommendations
[ ] individual recommendations
[ ] additional referral to th e _____________________________________ Committee

ADOPTS:_____________________________ letter of Intent

OTHER RECOMMENDATIONS

CHAIRMAN'S SIGNATURE

(DopVD^e)APPROVES PREVIOUS:

[ ] fiscal note(s)______

[ ] zero fiscal note(s)__

SIGNING D Q  PASS

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact 

[^>Zero fisero fiscal note j - S c o n
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CS FOR HOUSE BELL NO. 317 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y

O f fe r e d :
R e fe r r e d :

S p o n s o r s ) :  R E P R E S E N T A T IV E  S H A R P  B Y  R E Q U E S T

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to liability insurance and bond requirements for guide-outfitters or marine

2 mammal guide-outfitters."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 08.54.395(aj is amended to read:
5 (a) A guide-outfitter or marine mammal guide-outfitter, while engaged in providing big
6 game commercial hunting services shall carry, as a minimum, comprehensive general liability
7 insurance of $300,000 per occurrence or $500,000 per annual aggregate or post a financial or

8 1 dash tbond in those amounts.
9 * Sec>2-. AS 08.54.395(c) is amended to read:

10 (c) During the provision of big game commercial hunting services, an aircraft used by
11 a guide-outfitter, marine mammal guide-outfitter, class-A assistant guide-outfitter, or assistant
12 guide-outfitter to transport clients must carry aviation passenger liability insurance of at least
13 $100,000 per seat or must be subject to a financial bond in that amount. This subsection docs
14 not apply to an aircraft while that aircraft is being used bv a guide-outfitter or marine

-1-
■Vev Tex; Tndorllr.°d [DELETED TEXT BRACKETED] CSHB 317( )



1 mammal guide-outfitter who
2 (1) contracts to guide-outfit three or less hunts a year:
3 (2) transports clients by aircraft for less than 20 hours a year; and
4 (3) includes in the contract for guide-outfitter services a statement that the
5 aircraft used to transport clients is not covered by the minimum aviation passenger liability
6 insurance or the bond that is otherwise required under this subsection.

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 317( ) •2*
.'■’<?* Te.vr 'Jr.rior! ir.ed (DELETED TEXT BRACKETED]
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CS FOR HOUSE BILL NO. 317 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y

Offered:

Referred:

Sponsors): R E P R E S E N T A T I V E  S H A R P  B Y  R E Q U E S T

A BILL 

FOR AN ACT ENTITLED

1 "An Act amending the aviation passenger insurance or financial bond requirement for

2 aircraft used by certain guide-outfitters or marine mammal guide-outfitters."

3 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 08.54.395(c) is amended to read:
5 (c) During the provision of big game commercial hunting services, an aircraft used by
6 a guide-outfitter, marine mammal guide-outfitter, class-A assistant guide-outfitter, or assistant

7 guide-outfitter to transport clients must carry aviation passenger liability insurance of at least
8 $100,000 per seat or must be subject to a financial bond in that amount. This subsection does
9 not apply to an aircraft while that aircraft is being used bv a guide-outfitter or marine

10 mammal guide-outfitter who contracts to guide-outfit three or less hunts a year or who

transports clients bv aircraft for less than 20 hours a year.

*1*Now 'Jr.d'"'! lned [DELETED TEXT BRACKETED] CSHB 317(



A l a s k a  § 1 3 1 6  ffiE g ia la tu rE
REPRESENTATIVE FAIRBANKS

FINANCE SUBCOMMITTEES 
GOVERNOR 

FISH AND GAME 
LABOR

MEMBER 
FINANCE COMMITTEE

BERT SHARP
DISTRICT 20

119 N CUSHMAN 
FAIRBANKS. ALASKA 99701 

(907)452-7885/7886

PO BOX V 
STATE CAPITOL 

JUNEAU. ALASKA 99811 
(907)465-3004/3018

WHILE IN JUNEAU

H o u se  o f  E e p re se n ta tiu e s

SPONSOR STATEMENT 
Representative Bert Sharp 

HB 317

January 22, 1992

House Bill 317 would delete the requirement for liability 

insurance for registered guides doing their own flying.

The current insurance requirement is costly for small guide 

outfitters, particularly those who only conduct a few hunts for one 

or two individuals a few times a year.

It is inconceivable that an individual using a family airplane 

to conduct a small scale guide service be expected to carry the 

same insurance as an air taxi operator. The large guiding 

operations may be able to absorb these high costs, but the smaller 

guides are essentially put out of business as a result.

This is an example of a state mandated requirement that 

imposes extreme costs on family type businesses. It should be 

eliminated.
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T E S T I F I E R

NAME / R E P  RE SEN  T IN T ,
1 . CHUCK CRAY

2*  BUD II ELM E R I C K S

3 .  Da v e  m o r r is

4 .  BOB E L L I O T T

A D D RESS PHONE B I L L  NO. 
HB 3 1 7

HB 3 1 7

HI: 3 1 ?

HB 3 1 7

This requirement is extremely onerous for those of 
us who only conduct one or two high-quality cuiaed 
hunts each fall. The cost, about $2500, which 
mostly goes to London, makes it unprofitable for 
low-volume guides to operate.

9
If given the opportunity to testify at a tele­
conference, several of us can give your committee 
more reasons the requirement should be dropped.

Sincerely,
/
' •’ i

Charles Gray

CG:cga

■vnvp*'
•v.


