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has b e en  a n  inc re a se  in  th e  u n a u t h o r i z e d  s w i tc h in g  o f  
c u s to m e rs  d u r i n g  t h e  pas t  y e a r ,  c a u s in g  i n c o n v e n ie n c e  for 
c u s to m e rs  a n d  c r e a t in g  e x p e n s e  fo r  L E C s  w h o  m u s t  re ­
so lve  th e  r e su l ta n t  d i s p u te s .  A T & T  P e t i t io n  at 7. C o m ­
m e n ts  o n  A T & T ’s p e t i t i o n  w e r e  f i led  o n  M a r c h  2. 1990: 
rep lies  w e re  f i led  M a r c h  19. 1990.

A. A T& T Petition fo r Ru le M a k in g
9. T h e  A T & T  p e t i t i o n  c o n t e n d s  th a t  th e  C o m m is s i o n  s 

ex is t in g  ca r r ie r  s e l e c t io n  ru le s  w e r e  d es ig n ed  to fac i l i ta te  
th e  e q u a l  access p ro ce ss  d u r i n g  a p e r io d  in  w h ic h  m i l ­
l ion s  o f  c u s to m e rs  m a d e  I X C  s e le c t io n s  w i th in  a re la t ive ly  
short  t im e .  I s p e c u la te s  th a t  t h e  L E C s '  i n v o l v e m e n t  in  
d is t r ib u t in g  c u s t o m e r  i n f o r m a t i o n  a n d  s o l ic i t in g  ba l lo ts  at 
th a t  t im e  h e lp e d  k e e p  th e  in i t i a l  ra te  o f  errors  m  process­
in g  c u s to m e r  se le c t io n s  r e a s o n a b ly  low .  A T & T  P e t i t io n  at
5. A T & T  c la im s  th a t  r e c e n t l y ,  h o w e v e r ,  there  has b e e n  a 
sharp increase  in  u n a u t h o r i z e d  s w i t c h in g .  It reports  th a t  it 
c o n d u c te d  a s u rv e y  o f  c u s to m e r s  w h o se  serv ice  was 
c h a n g e d  f r o m  A T & T  to  o t h e r  I X C s .  w h ic h  s h o w e d  that 
b e tw ee n  10 a n d  15 p e r c e n t 4 o f  th e  res iden t ia l  c u s to m e rs  
s w itch e d  a w a y  f r o m  A T & T  b e tw e e n  F e b r u a r y  a n d  N o v e m ­
ber .  1989. had  n o t  a u t h o r i z e d  t h e  c h a n g e .  Id. at o. These  
e r r o n e o u s  sw itches .  A T & T  c h a r g e s ,  h a v e  resu lted  in  i n ­
c o n v e n i e n c e  to c u s t o m e r s  a n d  in c re a se d  ex p ense  to ICs 
a n d  L E C s .  Id. at 7. T h e  r e m e d y ,  it c o n te n d s ,  is to  c h a n g e  
th e  C o m m is s io n ' s  r u l e  to  r e q u i r e  th a t  I X C s  o b ta in  w r i t te n  
c u s to m e r  a u t h o r i z a t i o n  p r io r  to  s u b m i t t i n g  c u s to m e r  i n ­
fo r m a t io n  to th e  L E C  fo r  p ro ce ss in g .  A T & T  e m p h a s iz e s  
tha t  th e  L O A  w o u l d  n o t  be  s e n t  to th e  L E C .  b u t  w o u ld  
r e m a in  in  possession  o f  th e  I X C .  Id . at 8.

10. Parties o p p o s i n g  A T & T ’s p e t i t i o n 1,1 assert th a t  a 
c h a n g e  in  the  e x is t in g  ru le s  is n o t  w a rra n te d  b y  c u r r e n t  
m ark e t  c o n d i t io n s ,  w o u l d  be a n t i c o m p e t i t i v e  in  its e f fec t ,  
and  w o u ld  be h a r m f u l  to  c o n s u m e r s .  T h e y  a rgu e  th a t  th e  
c u r r e n t  ru le s  r e p re s e n t  a re a s o n a b le  b a la n c e  b e tw e e n  the  
IX C s '  need  fo r  m a r k e t i n g  f l e x ib i l i t y  a n d  ih e  need  io  p r o ­
tect th e  p u b l i c  a g a in s t  po ss ib le  abuses .  O p p o n e n t s  d e n y  
(hat m e  ru les  w ere  a p p r o p r i a t e  o n l y  d u r i n g  th e  p e r io d  o f  
eq u a l  access c o n v e r s io n s  a n d  c o n t e n d  (hat A T & T  has 
railed to sno w  w h y  a m o r e  res tr ic t ive  r u le  is necessary  at 
m is  t im e .  See. e .g.. S p r i n t  C o m m e n t s  at 2. 5: M C I  C o m ­
m e n ts  at i ( M 4

11. A c c o r d in g  to  p a r t ie s  o p p o s i n g  A T & T 's  p e t i t io n .  
A T a c T  w o u ld  h e  t h e  p r im a r y  b e n e f i c ia r y  o f  a n y  ru le  
c h a n g e  (hat w o u l d  m a k e  it m o r e  d i f f i c u l t  fo r  c o n s u m e r s  
to  sw itch  carr iers .  S p r i n t  C o m m e n t s  at 8: C o m p t e l  C o m ­
m en ts  at 5*7; M C I  C o m m e n t s  a t  15-16. M C I  a rgu es  that  
r e q u i r in g  a s igned  L O A  p r i o r  to  s u b m is s io n  o f  th e  c u s ­
to m er 's  o r d e r  w o u l d  h a v e  l i t t le  e f fec t  o n  A T & T ,  bu t 
w o u ld  crea te  a m a j o r  b u r d e n  fo r  th e  rest o f  th e  
m te r e x c h a n g e  in d u s t r y ,  m a k i n g  it m o r e  d i f f i c u l t  a n d  cost­
ly for  its c o m p e t i t o r s  to  p e n e t r a te  th e  *0  p e rcen t  o f  the  
m a r k e t  A T & T  n o w  serves .  M C I  C o m m e n t s  at 16-17.

12. Severa l  c o m m e n t e r t  r e m a r k  th a t  the  C o m m i s s io n  
p re v io u s ly  c o n s id e r e d  a n d  r e je c ted  A T & T 's  p ro p o se d  ru le  
m  m e  Waiver O rder  a n d  th e  Itlinn ti C LB  Order They 
note  tha t  b o th  M C I  a n d  A T & T ,  i n  t h e i r  c o m m e n t s  o n  the  
I l l in o is  C u b  p e t i t io n ,  s u p p o r t e d  c o n t i n u a t i o n  o f  th e  ex is t­
in g  L O A  ru le s ,  a n d  o p p o s e d  a d o p t i o n  o f  the  s igned  L O A  
r e q u i r e m e n t ,  fd. at 6-7; C n m p T e l  C o m m e n t s  at 2-4. S p r in t  
C o m m e n t s  at 4-o M C I  o b s e rv e s  th a t  A T & T  also a r g u e d  at 
th a t  t i m e  th a t  th e  i n a b i l i t y  o f  a  c a r r ie r  to  p r o v id e  a s igned  
d o c u m e n t  d id  n o t  p r o v e  t h a t  t h e  c o n v e r s io n  was 
u n a u th o r i z e d .  A T & T  e x p l a i n e d  th a t  " cu s to m e r !  f r eq u e n t ly  
i p o r e  requests fo r  r e t u r n  o f  I c t t t n  o f  agency ,  d e la y  th e ir

s ign a tu res ,  o r  s im p ly  fail  to c o m p r e h e n d  th e  s ig n i f ic a n c e  
o f  c o n f i r m a t i o n  fo rm s."  M C I  C o m m e n t s  at ". q u o t in g  
A T & T  C o m m e n t s  o n  P e t i t io n  fo r  R u l e  M a k in g ,  f i led  Ju ly  
15. 1986. at 4. S p r i n t  o bserves  th a t  A T & T  p r e v io u s ly  
a r g u e d  th a t  i f  a s ig n e d  c u s to m e r  s ta te m e n t  we*- r eq u ired  
p r io r  to  th e  s u b m is s io n  o f  a P I C  c h a n g e  to th e  L E C .  
" te le m a r k e t in g  w i l l  be  v i r tu a l ly  fo rec lo s ed  . . . ; c u s to m e r  
c o n v e n i e n c e  w i l l  b e  h in d e r e d :  a n d  c u s t o m e r  se lec t ions  
c a n  b e  ex p e c te d  to d e c l in e ."  S p r i n t  C o m m e n t s  at 4. q u o t ­
in g  A T & T  P e t i t io n  fo r  C l a r i f i c a t io n  at 6.

B. Alternative Proposals
13. T h e  N a t i o n a l  A s s o c ia t io n  o f  R e g u la to r y  U t i l i t y  

C o m m is s io n e r s  ( N A R U C )  agrees  th a t  a c h a n g e  is n eeded  
in  th e  C o m m i s s io n ' s  c u r r e n t  e q u a l  access  c o n v e r s io n  pro ­
c e d u r e .  b u t  c a u t io n s  that  a n y  r u le  c h a n g e  s h o u ld  be  sen- 
Mtive to th e  needs  o f  c o n s u m e r s  a n d  c o m p e t i n g  toll 
e a r n e r s .  In  l ie u  o f  th e  p r io r  a u t h o r i z a t i o n  reques ted  by 
A T & T .  N A R U C  r e c o m m e n d s  a n  a l t e r n a t iv e  r u le  w h ic n  
w o u l d  r e q u i r e  the  1C to  s u p p ly  to  a c u s t o m e r  req u es t in g  a 
c h a n g e  w r i t t e n  v e r i f i c a t io n  w i t h i n  th re e  bu s in ess  days  o f  
th e  reques t .  N A R U C  be l ie ve s  th a t  th is  sys tem  w o u l d  pro ­
tect aga ins t  u n a u t h o r i z e d  c h a n g e s  w h i l e  k e e p in g  the 
c h a n g e o v e r  process s i m p le  fo r  c o n s u m e r s .  N A R U C  R ep ly  
C o m m e n t s  at 1-3. U n d e r  th e  N A R U C  p r o p o s a l ,  th e  I X C  
w o u l d  be r e q u ir e d  to  send t h e  c u s t o m e r  a fo r m  w h ich  
w o u l d  c o n t a i n  at least th e  f o l l o w i n g  i n f o r m a t i o n  c o n c e r n ­
in g  t h e  c h a n g e s  reques ted :

a. T h e  c u r r e n t  p r im a r y  in t e r e x c h a n g e  carr ier 's
n a m e :
b. T h e  n a m e  o f  th e  req u es ted  P I C  o f  c h o ic e :
c .  A  c o m p l e t e  l is t in g  o f  a n y  t e r m s ,  c o n d i t io n s ,  o r
c h a rg e s  th a t  w i l l  be in c u r r e d :
d .  T h e  n a m e  o f  th e  pe rso n  o r d e r i n g  th e  c h a n g e :
e. T h e  n a m e ,  address ,  a n d  t e l e p h o n e  n u m b e r  o f  the
c u s t o m e r  a n d  th e  reques ted  c a r r ie r  o f  c h o ic e .

Id. at 4 N A R U C  asserts th a t  us  p r o p o s a l  w o u l d  m o d i f v  
th e  C o m m is s i o n ' s  c u r r e n t  ru le s  o n l y  -. l ight ly ,  a n d  that ov 
M a n d a r d i z in g  w h a t  is re q u ir e d  o f  a n  1C b e fo re  it i n m a te s  a 
c h a n g e o v e r ,  th e  C o m m i s s io n  w o u l d  m a k e  it m o r e  d i f f i c u l t  
fo r  a n  I X C  to  s w i t c h  a c u s t o m e r  w i t h o u t  a u th o r i z a t io n .  '

14. O n  D e c e m b e r  I I .  1990. A T & T  a n d  M C I  jo in t ly  
a d v ise d  th is  C o m m is s io n  th a t  th e y  h ad  -e tt led  th e ir  c iv i l  
su its  a l l e g in g  fa lse  a n d  d e c e p t i v e  a d v e r t is in g  and 
t e l e m a r k e t in g  p ra c t ic e s . i :  T h e y  fu r t h e r  i n f o r m e d  ihe  
C o m m i s s i o n  th a t ,  as part  o f  th e  s e t t le m e n t  a g re e m e n t ,  
e a c h  h a d  agreed  to  s u p p o r t  a d o p t i o n  b y  th e  C o m m is s io n  
o f  c e r ta in  c o n f i r m a t i o n  p r o c e d u r e s  d e s ig n e d  to  guard 
a ga ins t  u n a u t h o r i z e d  s w i t c h in g .11

in. D I S C U S S I O N
15. W e  hav e  r ev iew ed  A T & T ' s  p e t i t io n ,  th e  c o m m e n t s  

a n d  letters f i led  in  response  to  th a t  p e t i t io n ,  a n d  tbe 
S e t t le m e n t  P ro po sa l  s u b m i t t e d  by A T & T  a n d  M C I .  In 
c o n s id e r in g  th e  a d v isa b i l i t y  o f  i m p o s i n g  a - ig n e d  L O A  
r e q u i r e m e n t ,  w e  c a n n o t  ig n o r e  t h e  ea r l ie r  a r g u m e n ts  
m a d e  by  A T & T ,  a n d  e c h o e d  b y  o t h e r  I X C s .  aga ins t  the 
very  r u le  A T & T ,  i n  its p e t i t io n ,  seeks  to  r e in t r o d u c e .
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T h e  t e le p h o n e  is a c o n v e n i e n t  a n d  e f f i c ie n t  w a y  for  
cu s to m e rs  to m a k e  a n  a f f i r m a t i v e  c h o i c e  o f  a |P IC| .  
C u s to m e rs  ca n  m a k e  a  d e c i s io n  a n d  h a v e  th a t  d e ­
c is io n  im p le m e n t e d  i m m e d i a t e l y ,  as th e y  a re  a c c u s ­
to m e d  to d o in g ,  w i t h o u t  th e  i n c o n v e n i e n c e  o f  
s ign in g  a n d  r e tu r n in g  a n y  d o c u m e n t s  a n d  w i th o u t  
the  de lay  i n h e r e n t  in  t h a t  process .

A T & T  Pet i t ion  fo r  G a r i f i c a t i o n  o f  Waiver O rder at 4.

H o w e v e r ,  i f  th e  l a n g u a g e  o f  p a r a g r a p h  10 o f  A p p e n ­
d ix  B (of the  A llocation O rder ( . . .  is c o n s t r u e d  to 
requ ire  a p h y s ic a l  h a n d w r i t i n g ,  c u s to m e r s  w i l l  no  
lon ger  be ab le  to  p la c e  o r d e r s  o v e r  th e  t e l e p h o n e .  
T e le m a r k e t in g  w i l l  b e  v i r t u a l l y  fo rec lo sed  u n d e r  
such  a restr ic t ive  r e a d in g  o f  t h e  O r d e r :  c u s to m e r  
c o n v e n ie n c e  w i l l  be  h in d e r e d :  a n d  c u s t o m e r  se lec­
tions can  be e x p e c te d  to  d e c l i n e .

fd. at 6.
16. T h e  C o m m i s s io n ,  i n  o r i g i n a l l y  i m p o s i n g  th e  L O A  

r e q u ir e m e n t ,  a n t ic ip a te d  t h a t  th e  s ig n e d  L O A  w o u ld  he 
Hied a n d  retr ieved  b y  th e  I X C  to  reso lve  d isp u tes ,  in  th e  
c o n te m p o r a r y  t e l e c o m m u n i c a t i o n s  m a r k e tp la c e ,  th is  se l­
d o m  h ap pen s .  B o t h  M C I  a n d  A T & T  o f fe r  s im i l a r  d e sc r ip ­
t ions  o f  th e ir  o r d e r in g  processes :  th e  c h a n g e  o r d e r  fo r  tn e  
c u s to m e r  is e n te r e d  o n t o  a c o m p u t e r  ta p e  b y  th e  
te lem ark e ter ,  a n d  th e  L O A s .  i f  a n d  w h e n  th e y  are  re­
ce ived .  are s h ip p e d  to a w a r e h o u s e ,  i f  (he c u s t o m e r  c h a l ­
lenges th e  c h a n g e ,  th e  I X C  f r e q u e n t l y  Finds it  m o r e  cost 
effective to  pay  th e  a p p l i c a b l e  c h a n g e  ch arge s  to  th e  L E C  
rather  th a n  a t t e m p t  to  r e t r ie v e  th e  L O A .  It is u n c le a r ,  
there fore ,  tha t  th e  m a n d a t o r y  L O A  r e q u i r e m e n t  w o u ld ,  do  
a n y th in g  o th e r  t h a n  s lo w  d o w n  th e  t e l e m a r k e t in g  process.

17. W e  are c o n c e r n e d ,  h o w e v e r ,  th a t  a large  n u m b e r  o f  
custom ers  a p p e a r  to  h a v e  b e e n  s w i t c h e d  to l o n g  d is tance  
carriers th ey  a id  n o t  s e le c t .1* A l t h o u g h ,  as S p r in t  suggests, 
it m ay  be  im p a s s ib le  in  a c o m p e t i t i v e  m a r k e t  to to ta l ly  
e l im in a te  error- in  th e  o r d e r i n g  process ,  s o m e  rev is io n  in  
tne oroceuures  IX C s  m u s t  f o l lo w  in  s u b m i t t i n g  c h a n g e  
orders for lo n g  d is ta n c e  s e r v ic e  a p p e a r s  to he  necessary .  In 
d e c id in g  w h a t  a c t io n  to  rak e ,  w e  h a v e  w e ig h e d  th e  n eed  to 
prevent f r a u d u le n t  o r  a b u s iv e  sa les prac t ices  a p i n s t  th e  
possibi l i ty  that s o m e  r e m e d ie s  th a t  h a v e  b e e n  suggested 
w o u ld  u nn ece ssa r i ly  im p e d e  t h e  c o m p e t i t i v e  process a n d  
thereby  d e n y  c o n s u m e r s  t h e  b e n e f i t s  o f  th is  process. W e 
have ten ta t ive ly  c o n c l t u l e d  t h a t  t h e  A T & T  a n d  M C I  S e t t le ­
m e n t  Proposal rep resen ts  a  r e a s o n a b le  m e t h o d  fo r  re so lv ­
ing  the  p r o b le m  o f  u n a u t h o r i z e d  s w i t c h in g .

IS. The sa feguards  p r o p o s e d  u n d e r  th e  S e t t le m e n t  
\ g r e e m e n t  w o u ld  r e q u i r e  t h a t  a t  least o n e  o f  th e  fo l lo w -  
m g  act ions  take p la c e  b e fo r e  a  c o n s u m e r s  l o n g  d is ta nce  
service ts sw itched :

1. The lo n g  d is ta n c e  e a r n e r  has  o n  h a n d  an  a u ­
th o r iza t io n  ca rd  s igne d  b y  i h e  c u s t o m e r  a n d  sent to 
tne l o n g d i s t a n c e  c a r r ie r :
2. T h e  c o n s u m e r  in i t ia te s  a  c a l l  f r o m  h o m e  to  an  
a u to m a te d  300 n u m b e r ,  a n d  t h r o u g h  a  s e q u e n c e  o f  
p m m p ts .  c o n f i r m s  th e  c h o i c e  o f  l o n g  d is ta n c e  c a r ­
rier: o r
). T h e  c o n s u m e r 's  c h o i c e  o f  a  l o n g  d is ta n c e  carr ie r  
is ver if ied  h y  a n  i n d e p e n d e n t  f i r m  u n a f f t l i a t e d  * n n  
a ny  lo n g  d is ta n c e  e a r n e r . 11

T h e  S e t t le m e n t  Proposa l  a c k n o w le d g e s  th a t  c u s to m e r s  
have  th e  r igh t ,  o f  co u rse ,  to in i t ia te  c n a n g e s - m  (he ir  lon g  
d is ta n ce  serv ice  by  c a l l in g  th e ir  loca l  e x c h a n g e  c a r r ie r  o r  
io n g  d is ta nce  ca r r ie r  d i r e c t l y ."

19. T h e  S e t t le m e n t  Proposal  a lso  c o n ta in s  a s a m p le  
sc r ip t  fo r  t h i rd  party  c o n f i r m a t io n  a n d  d esc r ib e s  a " Q u a l ­
ity  A s s u ra n c e  Program " (Q A P ) .  T h is  p r o g r a m  w o u l d  be 
m a n a g e d  u n d e r  th e  d i r e c t io n  a n d  a u t h o r i t y  o f  a n  i n d e p e n ­
d e n t  a u d i t o r  se lected  by  ea ch  I X C  o b l i p t e d  to m a i n t a i n  a 
Q A P .  su b je c t  to  rev iew  b y  th is  C o m m i s s i o n .  T h e  fu l l  text 
o f  th e  S e t t le m e n t  Proposa l,  i n c lu d i n g  t h e  c o n f i r m a t i o n  
p ro ce d u re s ,  s a m p le  scr ip t ,  a n d  Q u a l i t y  A s s u r a n c e  Pro­
g r a m .  is p r o v id e d  at A p p e n d i x  A .

20. U n d e r  th is  p ro p o sa l ,  a c u s to m e r 's  o r d e r  fo r  serv ice  
w o u ld  be  ve r i f ie d  in  a ny  o n e  o f  th re e  w ays  ( C u s to m e r -  
in i t ia te d  ca lls  w o u l d  n o t  r eq u ire  v e r i f ic a t io n ) .  T h is  p r o ­
posal  o f fers  greater  f le x ib i l i ty  to  th e  ( C s ' t h a n  w o u l d  a 
m a n d a to r y  L O A  r e q u i r e m e n t  a n d  a l lo w s  c o m p e t i t o r s  to 
select a v e r i f i c a t io n  p r o c e d u re  w h i c h  best m ee ts  the ir  
needs  a n d  th o se  o f  th e i r  cu s to m e rs .

21. T h e r e fo r e ,  we have  ten ta t iv e ly  c o n c l u d e d  th a t  the 
letter o f  a g e n c y  p ro ce d u re s  set fo r th  in  A p p e n d i x  B o f  the 
C o m m i s s i o n ’s Allocation Order, as m o d i f i e d  b y  the  Waiver 
Order, s h o u ld  be  rev ised  io re q u ire  I X C s  w h i c h  seek to 
s u b m i t  o rd e rs  to  L E C s  o n  b e h a l f  o f  c u s to m e r s  to  cer t i fy  to 
th e  L E C  that  th e y  hav„  ins t i tu te d  th e  p r o c e d u r e s  set forth  
at A p p e n d i x  A .  U n l i k e  o u r  c u r r e n t  p r o c e d u r e s ,  these 
p ro p o sa ls  s p e c i fy  th re e  spec i f ic  m e th o d s  to b e  used in 
v e r i f y in g  n o n  c u s to m e r - in i t ia te d  o rd ers  fo r  c h a n g e d  ser­
v ice.  W e  seek  c o m m e n t  o n  o u r  te n ta t iv e  c o n c lu s i o n  that 
these p r o c e d u r e s  w i l l  serve to r e d u c e  to a m i n i m a l  level 
th e  n u m b e r  o f  u n a u th o r i z e d  sw itch es  in  c u s to m e r s  long  
d is ta nce  serv ice .

22. W e  seek  c o m m e n t  re g a r d in g  w h e t h e r  these  p ro c e ­
d u re s  w i l l  b e  a d e q u a te  to  p ro te c t  c o n s u m e r s  fro m  
u n a u t h o r i z e d  sw itches  in  th e ir  l o n g  d is t a n c e  service,  
in v i te  c o m m e n t  rega rd in g  w h e th e r  th is  C o m m is s io n  
s h o u ld  a d o p t  a l l  o f  th e  p ro ce d u re s  d e s c r ib e d  in  th e  A T & T  
a n d  M C I  p ro p o sa l ,  o r  w h e tn e r  w e  s h o u l d  a d o p t  o n ly  
c e r ta in  p o r t io n s  o f  th e  pro p o sa l .  W e  a ls o  reques t  c o m ­
m e n t  re g a rd in g  tne  erfect o f  rev iseu  v e r i f i c a t io n  prm.c- 
d u re s  o n  o u r  c u r r e n t  r e q u i r e m e n t  th a t  th e  I X C  pay a n  
c h a n g e  ch arge s  associated w i th  c h a n g e s  w h i c h  th e  c u s ­
to m e r  d is p u te s  if th e  I X C  c a n n o t  p r o d u c e  a letter o f  
agency .  F u r th e r ,  we seek  c o m m e n t  o n  w h e t h e r  th e  p ro ce ­
du res  >et fo r th  in  A p p e x d i x  A .  o r  a l t e r n a t iv e  p ro ce d u re s ,  
s h o u ld  a p p ly  to  c u s to m e r -o w n e d  p a y p h n n e s .

23. W e  a lso  in v i te  c o m m e n t  r e g a r d in g  w h e th e r  :ne 
va r io u s  a l te rna t iv es  p ro p osed  h y  N A R U C  a n d  o t h e r  par­
ties w h o  h a v e  p resen ted  th e ir  c o m m e n t s  i n  th is  R u le  
M a k in g ,  o r  a n y  o th e r  a lte rna t ives ,  w o u l d  h e  p re fe ra b le  to 
ih e  S e t t le m e n t  Proposa l.  In  p a r t i c u la r ,  w e  %«ek c o m m e n t  
o n  th e  f o l lo w in g  a lte rna t ive :

I) W i t h in  th ree  bus iness  d a y s  o f  t h e  c u s t o m e r s  
request  fo r  a c h a n g e ,  th e  I X C  sends  e a c h  new  c u s ­
to m e r  a n  i n fo r m a t io n  pa ck a ge  c o n t a i n i n g  at least 
th e  f o l lo w in g  in f o r m a t io n  c o n c e r n i n g  t h e  requested  
c h a n g e :  a) th e  n a m e  o f  th e  c u s to m e r 's  c u r r e n t  p r i ­
mary  lo n g  d is ta nce  carr ie r ,  h i  th e  n a m e  o f  the 
new ly  reques ted  lo n g  d is ta n ce  e a r n e r .  c> a d e s c r ip ­
t io n  o f  a n y  te rm s ,  c o n d i t io n s ,  o r  c h a rg e s  th a t  w il l  
i n c u r r e d :  d) th e  n a m e  o f  th e  p e n o n  o r d e r i n g  m e  
c h a n g e :  e) th e  n a m e ,  address ,  a n d  t e l e p n o n e  n u m ­
ber o f  h c t n  th e  c u s to m e r  a n d  th e  n e w ly  reoues ieu
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l o n g  d is ta n c e  ca r r ie r :  0  a p o s tp a id  postcard  w h ic h  
th e  c u s to m e r  c a n  use  to d e n y ,  c a n c e l ,  o r  c o n f i r m  a 
serv ice  o rd e r .
1) T h e  I X C  s h o u ld  n o t  s u b m i t  a n  o r d e r  to th e  L E C  
fo r  th a t  c u s t o m e r  u n t i l  14 days  a fter  th e  fo r m  is 
m a t te d  to th e  c u s to m e r .

24. F i n a l l y ,  w e  in v i t e  c o m m e n t  o n  th e  cost  o f  i m ­
p l e m e n t a t i o n  o f  th e  S e t t le m e n t  P ro p o s a l  p ro ce d u re s  a n d  
w h e th e r  these  p r o c e d u r e s  w o u ld  im p o s e  u n d u e  b u r d e n s  
o n  in t e r e x c h a n g e  carr ie rs .  In  e v a lu a t in g  a l te rn a t iv e  a p ­
p ro a ch e s .  w e  m u s t  w e ig h  th e  n e e d  to  p r e v e n t  a b u s iv e  sales 
prac t ices  a p i n s t  th e  p o s s ib i l i ty  th a t  s o m e  re m e d ie s  sug ­
gested b y  th e  par t ies  w o u ld  u n n e c e s s a r i ly  im p e d e  the  
c o m p e t i t i v e  process  a n d  th e re b y  d e n y  c o n s u m e r s  its b e n e ­
fits. W e  are  p a r t i c u la r ly  c o n c e r n e d  lest s m a l le r  carriers 
f in d  th e  p r o p o s e d  p ro c e d u r e s  b u r d e n s o m e .  W e  th ere fo re  
ask. fo r  c o m m e n t  o n  w h e th e r  th e  p r o c e d u re s  we ad o p t  
s h o u ld  a p p ly  o n l y  to carr iers  o f  a p a r t i c u la r  size. W e  also 
req u es t  c o m m e n t  r e p r d i n g  w h e th e r  a n y  o f  th e  a lte rn a t ive  
a p p r o a c h e s  n o t e d  a b o v e  w o u ld  be m o r e  a p p r o p r ia te  for 
s m a l l  ca rr ie rs .

IV. PAPERWORK REDUCTION ACT
25. T h e  p ro p o s a l  c o n ta in e d  h e r e in  has b e e n  a n a ly zed  

w i th  respect to th e  P a p e rw o r k  R e d u c t i o n  A c t  o f  l Q80 a n d  
f o u n d  n o t  to im p o s e  n e w  o r  m o d i f i e d  i n f o r m a t i o n  c o l le c ­
t io n  r e q u i r e m e n t s  o n  th e  p u b l i c .

V. REGULATORY FLEXIBILITY ACT
INITIAL .ANALYSIS

26. .Reason fo r  action. T h e  C o m m i s s i o n  is is su in g  th is  
N o t i c e  o f  P ro p o sed  R u le  M a k i n g  to  p ro tec t  c o n su m ers ,  
f r o m  u n a u t n o r i z e d  s w i tc h in g  o f  t h e i r  I o n ;  d is ta n c e  ca r ­
riers a n d  to e n s u r e  th a t  c o n s u m e r s  a re  fu l ly  in f o r m e d  o f  
th e  costs assoc ia ted  w i th  ch a n g e s  in  l o n g  d is ta n c e  service.

27. Objectives. T h e  o b je c t iv e  o f  th is  N o t ic e  o f  Proposed 
R u l e  M a k i n g  is to in i t ia te  a p r o c e e d in g  to  revise the  
p r o c e d u r e s  i n t e r e x c h a n g e  carr iers  m u s t  fo l lo w  p r io r  to 
e n t e r in g  a c h a n g e  o r d e r  o n  b e h a l f  o f  a  c o n s u m e r .

23. Legal basis. S e c t io n s  I .  -Mi>. -Mj). 201-205. a n d  3i)J(ri 
o f  th e  C o m m u n i c a t i o n s  A c t  o f  1934. as a m e n u e d .  a* 
L' .S .C .  151. 15-Mil. I54<j). 201-205. 303(ri.

29 Description, potential impact and number o f m a ll 
eninties affected. T h e  p ro p o se d  r u le s  w i l l  r e q u ir e  that 
m te r e x c h a n g e  c a r r ie rs  a d o p t  o n e  o f  th re e  m e th o d s  for 
v e r i f y in g  c u s t o m e r  o rd e rs  to  c h a n p  l o n g  d is ta n c e  carriers. 
T h e  ru le s  w i l l  a lso  r e q u i r e  th a t  c u s to m e r s  be  p ro v id e d  
in f o r m a t io n  a b o u t  ch arg e s  a n d  serv ices  to a l lo w  m e m  to 
m a k e  in f o r m e d  c h o ic e s .  S m a l l  e n t i t i te s  m a y  feel s o m e  
e c o n o m i c  im p a c t  d u e  to  th e  p r o p o se d  v e r i f ic a t io n  r e q u ir e ­
m en ts .

30. Reporting, recordkeeping, and other compliance re . 
quirements. T h e  p r o p o ve d  ru le s  im p o s e  n o  re p o r t in g  
r e q u i r e m e n t s  a n d  no  n ew  r e c o r d k e e p in g  r e q u ir e m e n ts .  
C a r r ie r s  c u r r e n t ly  a re  r e q u i r e d  to  o b t a in  a n d  re ta in  
reco rd s  o f  c u s t o m e r  o rd ers .

31. Federal rules which overlap, duplicate, a r conflict with 
the Commission s proposal. N o n e .

32. Any significant alternatives minimizing imoact on 
small enmities and consistent with stated objectives. Th e  
N o t i c e  o f  P r o p o s e d  R u le  M a k in g  so lic its  c o m m e n t s  o n  
w h e th e r  th e  v e r i f i c a t io n  r e q u i r e m e n ts  s h o u ld  he ad ap ted  
to th e  size o f  th e  c a r r ie r .

33. Comments are solicited. W e  request  w r it ten  c o m ­
m e n ts  o n  th is  I n i t i a l  R e g u la to r y  F le x ib i l i t y  A n a lys is .  
T h e s e  c o m m e n t s  m u s t  b e  f i l e d  in a c c o r d a n c e  w ith  the  
sa m e  f i l in g  d e a d l in e s  set fo r  c o m m e n t s  o n  th e  o th e r  issues 
in  th is  N o t ic e  o f  P r o p o s e d  R u l e  M a k i n g ,  b u t  they  m ust  
hav e  a separate  a n d  d is t in c t  h e a d in g  d e s ig n a t in g  t . . . m  as 
responses to th is  R e g u la to r y  F le x ib i l i t y  A n a ly s is .  The  S ec ­
re tary  sha l l  s e n d  a c o p y  o f  th e  N o t ic e  to tn e  C h i e f  C o u n ­
sel fo r  A d v o c a c y  o f  (he S m a l l  B u s iness  A d m in i s t r a t io n  in 
a cco rd a n ce  w i t h  S e c t io n  6 03 la i  o f  th e  R e g u la to ry  F l e x ib i l ­
ity  A c t .  See 5 U .S .  C .  § 601. ei seq. -

V I .  E X  P A R T E  R E Q U I R E M E N T S
34. For  p u r p o s e s  o f  th is  non -rev tr ic ted  n o t ic e  a n d  c o m ­

m e n t  ru le  m a k i n g  p r o c e e d in g ,  m e m n e r s  o f  th e  p u n l te  are 
adv ised  th a t  ex parte  p re se n ta t io n s  are  p e r m it te d  except 
d u r i n g  the S u n s h i n e  A g e n d a  p e r io d .  See generally  Sec t ion  
1.1206(a) o f  th e  C o m m is s io n ' - -  R u les .  47 C .F  R. § 
1.1206(a). T h e  S u n s h i n e  A g e n d a  per io d  is th e  per iod  o f  
t im e  w h ic h  c o m m e n c e s  w u h  the release o f  the  p u b l ic  
n o t ic e  tha t  a m a t te r  has b e e n  p laced  o n  th e  S u n s h in e  
A g e n d a  a n d  t e r m in a t e s  w h e n  th e  C o m m is s io n  (1) releases 
(he text o f  a d e c is io n  o r  o r d e r  in  th e  m a t te r :  12) issues a 
p u b l i c  n o t ic e  s ta t in g  (hat th e  m a tte r  has b e e n  d e le ted  
f r o m  the  S u n s h i n e  A g e n d a :  u r  (3) issues a p u b l i c  n o n c e  
s ta t ing  that th e  m a t t e r  has b e e n  r e tu rn e d  to the  - ta f f  for  
f u r th e r  c o n s id e r a t io n ,  w h ic h e v e r  o c c u r s  first. S ec t io n  
1.1202(f) o f  t h e  C o m m i s s i o n ’s R u le s .  47 C . F  R. $ 
1.1202(f). D u r i n g  th e  S u n s h i n e  \ g en d a  p e r io d ,  n o  p l ­
a n t a t i o n s .  ex parte  o r  o th e r w is e ,  are p e r m it te d  un less  
s p e c i f ic a l ly  req u es ted  by th e  C o m m is s i o n  o r  starf for ih e  
c l a r i f i c a t io n  o r  a d d u c t i o n  o f  e v id e n c e  o r  th e  reso lu t io n  o f  
issues in  th e  p r o c e e d in g .  S e c t io n  1.120J o f  th e  C o m m is -  
- io n  s R u le s .  47 C . F . R .  $ 1.121)3.

35. In g en era l ,  a n  ex pane  p re se n ta t io n  is a ny  presenta ­
t io n  d irec te d  to  th e  m e r i t s  u r  o u t c o m e  o f  th e  p r o c e e d in g  
m a d e  to d e c i s i o n - m a k i n g  p e r s o n n e l  w h ic h  ( I )  i f  w r i t ie n .  
is n o t  served o n  th e  par t ies  to the  p r o c e e d in g ,  or  (2). i f  
o r a l ,  is m a d e  w i t h o u t  a d v a n c e  n o t ic e  to  th e  parties to the  
p r o c e e d in g  a n d  w i t h o u t  o p p o r t u n i t y  tor  t h e m  to be 
present.  S e c t io n  1.202(h) o f  t h e  C o m m is s io n ' s  Ru les .
C . F . R .  > 1.1202(b). A n y  pe rso n  w h o  m ak e s  o r  s u h m n s  3 
w r i t te n  ex parte p r e s e n ta t io n  sha l l  p r o v id e  o n  th e  -a m e  
d a y  it is s u b m i t t e d  tw o  c o p ie s  o f  - a m e  u n d e r  -epara te  
c o v e r  to th e  C o m m i s s i o n  s Secre tary  tor in c lu s io n  in  ih e  
p u b l i c  record .  T h e  p r e s e n ta t io n  t i s  w e ll  as a ny  tra nsm it ta l  
le tter)  m ust  c l e a r ly  in d ic a te  o n  its face th e  d o ck e t  n u m o e r  
o f  th e  p a r t i c u la r  p r o c e e d in g  to  w h ic h  it relates a n d  tne 
fact tha t  tw o  c o p ie s  o f  it i iave  b e e n  s u b m it te d  to tr.e 
Secre tary ,  a n d  m u s t  be  lab e led  o r  c a p t io n e d  as a n  ex pane 
pre se n ta t io n .

3b. A n y  p e r s o n  w h o  is m a k in g  a n  o ra l  ex parte :ire- 
vernat ion  presen ts  d a ta  o r  a r g u m e n ts  n o  a lrea u v  re flec ted  
m  th a t  pe rso n 's  w r i t t e n  c o m m e n t s ,  m e m o r a n d a ,  or  o tn e r  
p r e v io u s  f i l i n p  i n  th a t  p r o c e e d in g  sna i l  p ro v id e  o n  m e  
day o f  the  o ra l  p r e s e n ta t io n  a n  o r ig in a l  a n d  o n e  co py  o t  a 
w r i t te n  m e m o r a n d u m  to  th e  Secre tary  iw i t n  a couv ro tne  
C o m m is s i o n e r  o r  s ta f f  m e m b e r  in v o lv e d )  w n tc n  s u m m a ­
rizes th e  d a ta  a n d  a r g u m e n ts .  T h e  m e m o r a n d u m  i i s  well 
as a n y  t r a n s m it ta l  le t ta r i  m u s t  c lea r ly  in d ica te  o n  its tace
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th e  d o ck e t  n u m b e r  o f  t h e  p a r t ic u la r  p r o c e e d in g  a n d  the  
fact that a n  o r ig in a l  a n d  o n e  c o p y  o f  it h a v e  b e e n  s u b m i t ­
ted  to th e  Secre ta ry ,  a n d  m u s t  be lab e led  o r  c a p t io n e d  as 
a n  e.r pane  p r e se n ta t io n .  S e c t io n  1.1206 o f  th e  C o m m i s ­
sion's  R u le s .  47 C . F . R .  } 1.1206.

37. A l l  r e levan t  a n d  t im e ly  c o m m e n t s  a n d  rep ly  c o m ­
m en ts  w i l l  be  c o n s id e re d  b y  th is  C o m m i s s io n .  In  r e a c h in g  
o u r  d e c is io n ,  th is  C o m m i s s i o n  m a y  take  i n to  a c c o u n t  
i n f o r m a t io n  a n d  ideas  n o t  c o n t a in e d  in  th e  c o m m e n t s ,  
p ro v id e d  th a t  s u c h  i n f o r m a t i o n  o r  a w r i t in g  c o n t a in in g  
th e  n a tu re  a n d  s o u r c e  o f  s u c h  in f o r m a t io n  is p la ced  in 
th e  p u b l i c  fi le ,  a n d  p r o v id e d  th a t  th e  fact o f  th is  C o m m i s ­
s ion's re l ian ce  o n  s u c h  i n f o r m a t i o n  is n o te d  iri th e  O r d e r .

Vn. ORDERING CLAUSES
38. A c c o r d in g ly .  I T  IS O R D E R E D  th a t  - N O T I C E  IS 

H E R E B Y  G I V E N  o f  t h e  p ro p o se d  r e g u la to r y  ch an g es  
descr ibed  a b o ve ,  a n d  t h a t  C O M M E N T  IS S O U G H T  o n  
these proposa ls .

39. IT  IS F U R T H E R  O R D E R E D  th a t  p u r s u a n t  to  a p ­
p l ica b le  p ro ce d u re s  set fo r th  in  S ec t io n s  i.415 a n d  1.419 
o f  the  C o m m is s io n ' s  R u le s .  47 U  S .C .  §5 1.415. 1.419. 
c o m m e n t s  S H A L L  B E  F I L E D  w i th  th e  Secre ta ry .  Federa l  
C o m m u n ic a t i o n s  C o m m i s s i o n .  W a s h in g to n .  D . C .  20554 
o n  o r  be fore  May I, 1991. R e p ly  c o m m e n t s  s h o u ld  be 
f i led  n o  later th a n  May 31. 1991. T o  f i le  fo r m a l l y  in  th is  
p ro c e e d in g ,  p a r t i c ip a n ts  m u s t  f i le  a n d  o r ig in a l  a n d  fo u r  
co p ies  o f  a l l  c o m m e n t s ,  r e p ly  c o m m e n t s ,  a n d  s u p p o r t in g  
c o m m e n t s .  I f  p a r t i c ip a n t s  w a n t  e a c h  C o m m is s i o n e r  to 
rece ive  a pe rso n a l  c o p y  o f  (he ir  c o m m e n t s ,  a n  o r ig in a l  
p lus  n in e  co p ie s  m u s t  be f i le d .  In  a d d i t i o n ,  part ies  s h o u ld  
rile tw o  co p ie s  o f  a n y  s u c h  p le a d in g s  w i t h  th e  T a r i f f  
D iv i s io n .  C o m m o n  C a r r i e r  B u r e a u .  R o o m  518. 1919 M  
Street N .W . ,  W a s h i n g t o n .  D . C .  P a n ic s  s h o u ld  a lso  f i le  o n e  
c o p y  o f  a n y  d o c u m e n t s  f i l e d  tr. ih is  d o c k e t  w i th  th is  
C o m m is s io n 's  c o p v  c o n t r a c to r .  D o w n t o w n  C o p v  C e n te r ,  
r o o m  246. 191Q M S t r e e t .  N  W . W a s h in g to n .  D . C .  20554.

40. IT  IS F U R T H E R  O R D E R E D  th a t  th e  Secre tary  
-na i l  m a i l  a c o o y  o f  th is  N o n c e  o f  P roo o sed  R u le  M a k in g  
to the C h i e f  C o u n s e l  fo r  A d v o c a c y  o f  tn e  S m a l l  B us iness  
A d m in is t r a t io n .

F E D E R A L  C O M M U N I C A T I O N S  C O M M I S S I O N

D o n n a  R. S earcy  
Secretary

APPENDIX A

\T&T AND MCI SETTLEMENT 
AGREEMENT PROPOSAL

CONFIRMATION PROCEDURES
P IC  Chan%es. N o  in t e r e x c h a n g e  ca r r ie r  m a y  l u o m i t  o r ­

ders to c n a n g e  a c u s t o m e r  s p r im a r y  m tc r e x c h a n g e  e a r n e r  
t PIC) excep t  in  a c c o r d a n c e  w i th  th e  p r o v is io n s  o f  th is  
-ectton .

A .  Definitions

-  " c u s to m e r  m e a n s  a p e r s o n  w i th  tw o  o r  few er  
res id e n t ia l  t e l e p h o n e  l ines :
-  " c u s to m e r - in i t ia te d  P I C  ch an ge"  m e a n s  a n  o r d e r  
to c h a n g e  a c u s t o m e r ’s P I C  that  is gen era ted  as a 
re s u l t  o f  a c o m m u n i c a t i o n  to a n  I C  o r  L E C  o r ig i ­
n a te d  b y  a c u s to m e r :
-  " in d e p e n d e n t  th i r d  p a r t y ” m e a n s  a n  a p p ro p r ia te ly  
q u a l i f i e d  (i.e.. c a p a b le  o f  p e r fo r m in g  large  sca le  ver­
i f i c a t io n  processes as s p e c i f ie d  h e re in )  pe rso n  re­
t a in e d  b y  a n  I X C  to  p e r fo r m  v e r i f i c a t io n  o r  a u d i t in g  
f u n c t io n s  d escr ibe d  in  th is  sec t io n  a n d  in  w h i c h  the  
I X C  has  n o  o w n e r s h ip  in te res t  a n d  w h i c h  p e r fo rm s  
n o  t e l e m a r k e t in g ,  d i r e c t  m a i l ,  o r  o t h e r  sales s o l ic i ta ­
t io n  fu n c t io n s  fo r  th e  I X C :
-  " IX C "  m eans  a n  in t e r e x c h a n g e  c a r r ie r  o r  a pe r­
so n  ( o th e r  t h a n  a n  i n d e p e n d e n t  t h i r d  party)  a c t in g  
o n  b e h a l f  o f  a n  i n t e r c h a n g e  ca rr ie r :

B . Mandatory Disclosures. A n y  I X C  t e l e m a r k e t in g  so l ic i­
ta t io n s  s e e k in g  to c h a n g e  a  cu s to m e r 's  P I C  m u s t  in c lu d e  
th e  f o l l o w in g  d isc losures :

1) id e n t i f i c a t io n  o f  th e  I X C  p la c in g  t h e  ca l l :
2) th e  p u rp o s e  o f  t h e  c a l l  is to  s o l ic i t  a c h a n g e  o f
th e  cu s to m e r 's  P I C :%
3) th e  c u s t o m e r ’s P I C  m a y  n o t  be  c h a n g e d  unless  
a n d  u n t i l  th e  sa le  is c o n f i r m e d ,  to g e th e r  w i th  a 
d e s c r ip t io n  o f  th e  c o n f i r m a t i o n  p rocess  to  be used:
4) a d e s c r ip t io n  o f  a n y i h a r g e  fo r  p roce ss in g  the 
P I C  c h a n g e  that m a y  be  im p o s e d  b y  th e  c u s to m e r  s 
L E C :  a n d
51 th e  I X C  wil l  s e n d  t h e  c u s to m e r  a fo r m  th a t  meets 
th e  r e q u i r e m e n ts  o f  s u b s e c t io n  (c)( I) th a t  a u th o r iz e s  
th e  c a r r ie r  to s u b m i t  t h e  P I C  c h a n g e ,  w i th  a reuues i 
th a t  th e  c u s to m e r  s ign  a n d  r e tu r n  t h e  fo r m  to m e  
I X C .

C .  Confirmation. N o  I X C  sha l l  s u b m i t  a P IC  change  
o r d e r  ( o th e r  th a n  a  c u s to m e r - in i t i a t e d  P I C  c h a n g e )  to a 
L E C  u n le ss  a n d  u n t i l  t h e  o r d e r  has first b e en  c o n t i r m e o  
in  a c c o r d a n c e  w i th  t h e  f o l l o w in g  p r o c e d u r e s :

1) th e  I X C  has o b t a i n e d  th e  c u s to m e r 's  w r i t te n  a u ­
th o r i z a t io n  to s u b m i t  t h e  o r d e r  th a t  e x p la in s  w nat 
o c c u r s  w h e n  a P I C  is c h a n g e d  a n d  c o n f i r m s :

a) th e  c u s to m e r 's  h i l l i n g  n a m e  a n d  address 
a n d  e a c h  t e l e p h o n e  n u m b e r  to  h e  c o v e r e d  by  
th e  P IC  c h a n g e  o r d e r .
h) th e  d ec is io n  to  c h a n g e  th e  P I C  to  tn e  I X C .  
a n d
c l  th e  c u s t o m e r ’s u n d e r s t a n d in g  o f  th e  ex is ­
te n c e  o f  th e  P I C  c h a n g e  fee: o r

2) th e  I X C  has o b t a i n e d  th e  c u s t o m e r  s e lec tro n ic  
a u th o r i z a t i o n ,  p la c e d  f r o m  th e  t e l e p h o n e  n u m n e m i  
o n  w h i c h  th e  P I C  is to  be  c h a n g e d ,  to  - u n m u  m e  
o r d e r  th a t  c o n f i r m s  th e  i n f o r m a t i o n  d escr ioeu  «n 
su b s e c t io n  i l l  a b o v e  to  c o n f i r m  th e  a u i n o n u u o n
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t X C s  e le c t in g  to c o n f i r m  sales e le c t ro n ic a l ly  sha l l  
e s ta b l is h  o n e  o r  m o r e  to l l- free  t e le p h o n e  n u m b e r s  
e x c lu s i v e ly  fo r  th a t  p u rp o se .  C a l l s  to th e  n u m b e r t s )  
w i l l  c o n n e c t  a  c u s to m e r  to a v o ice  response u n i t ,  o r  
s i m i l a r  m e c h a n i s m ,  th a t  reco rd s  the  r eq u ired  i n ­
f o r m a t i o n  r e g a r d in g  th e  P IC  c h a n g e ,  i n c lu d i n g  a u to ­
m a t i c a l l y  r e c o r d in g  th e  o r ig in a t i n g  A N I :  or
3) a n  a p p r o p r ia t e ly  q u a l i f i e d  a n d  in d e p e n d e n t  th ird  
p a r ty  o p e r a t in g  in  a lo c a t io n  p h y s ica l ly  separate  
f r o m  th e  t e l e m a r k e t in g  represen ta t ive  has o b ta in e d  
t h e  c u s to m e r 's  o ra l  a u th o r i z a t io n  to s u b m i t  th e  P I C  
c h a n g e  o r d e r  th a t  c o n f i r m s  a n d  in c lu d e s  a p p r o p r i ­
a te  v e r i f i c a t io n  d a ta  (e.g.. th e  cu s to m e r 's  da te  o f  
b i r t h  o r  s o c ia l  s e c u r i ty  n u m b e r ) .  T h e  in d e p e n d e n t  
t h i r d  pa r ty  w i l l  use a scr ip t  s u b s ta n t ia l ly  s im i l a r  to 
t h e  fo r m  a t ta c h e d .  T h e  I X C  m u s t  re ta in  ih e  i n ­
d e p e n d e n t  t h i r d  par ty 's  services  p u r s u a n t  to  a w r i t ­
t e n  c o n t ra c t  th a t  w i l l  be  a v a i la b le  for in s p e c t io n  by 
t h e  F C C  a n d  that d o es  n o t  p r o v id e  c o m p e n s a t io n  
b a sed  u p o n  (he  p e rcen tag e  o f  sales c o n f i r m e d .
4) R egard less  o f  w h i c h  o f  th e  ab o ve  c o n f i r m a t io n  
p r o c e d u r e s  is u sed ,  th e  I X C  m us t  reta in  a ll  records  
a n d  da ta  p e r t a i n i n g  to th e  c u s to m e r  s a u th o r i z a t io n  
fo r  a p e r io d  o f  12 m o n th s  a f te r  s u b m iss io n  o f  the  
P I C  c h a n g e  o r d e r .

D .  Auditing Requirements. I X C s  sha l l  im p le m e n t  a u d i t ­
i n g  p r o c e d u r e s  to  e n s u r e  that  th e  d isc lo su re  a n d  c o n ­
f i r m a t io n  p r o v is io n s  o f  th is  sec t io n  are  fo l lo w e d .  S u c h  
a u d i t s  w i l l  i n c lu d e  a n  ana lys is  to  c o n f i r m  that (he I X C  is 
s u b m i t t i n g  o n l y  P IC s  (ocher t h a n  c u s to m e r - in i t ia te d  P I C  
c h a n g e s i  (ha t  h a v e  b e e n  c o n f i r m e d  in  o n e  o f  th e  ways 
s p e c i f i e d  a b o v e .  A u d i t s  m u s t  be  p e r fo r m e d  by a q u a l i f i e d  
th i r d  p a r ty  at least o n c e  every m o n t h .  I f  a ny  s u c h  a u d i t  
r evea ls  ( I)  n o n - c o m p l i a n c e  in  a n y  m ate r ia l  respect w i th  
ih e  c o n f i r m a t i o n  r e q u i r e m e n ts  o f  Sec t ion  C .  o r  (2) a race 
o f  n o n - c o m p l i a n c e  i n  excess o f  tw o  p e rcen t  (at a 98 
p e r c e n t  leve l  o f  c o n f i d e n c e  p lu s  o r  m in u s  I p e rcen t)  p lu s  
th e  u p p e r  b o u n d  o f  th e  c o n f id e n c e  in te rv a l ,  the  I X C  sha l l  
i m m e d i a t e l y  i m p l e m e n t  c o r re c t iv e  m easures  spe c i f ied  bv 
;n e  a u d i t o r ,  a n d  s u o m i t  the  a u d i to r 's  report  to m e  F C C .

Q U A L I T Y  A S S U R A N C E  P R L N C I P L E S
A. Quality Assurance Program . The Q u a l i t y  A s s u ra n c e  

P r o g r a m  (" Q A P " )  to b e  a d o p te d  by  th e  F C C  is in te n d e d  
to e n s u r e  th a t  i n t e r e x c h a n g e  carr iers  ("IXCs") w m c h  
m a k e  m o r e  t h a n  o u t b o u n d  t e l e m a rk e t in g  ca lls  per  sear  
are n o t  m a k i n g  b la ta n t l y  false a n d  m is le a d in g  c l a im s  las  
d e f i n e d  m  S e c t io n  D  b e lo w )  in  th e ir  t e l e m a r k e t in g  -ales 
pra c t ice s .  T h e  Q A P  is to be  m a n a g e d  u n d e r  (he d i r e c t io n  
a n d  a u t h o r i t y  o f  a n  i n d e p e n d e n t  a u d i to r  f Q A P  D i r e c ­
tor") se lec ted  b y  e a c h  I X C  o b l i p t e d  to m a in t a in  a O A P .  
- u b je c t  to r e v ie w  h y  th e  F C C .  T h e  Q A ?  D ir e c to r  m a l l  
n a v e  fu l l  a n d  c o m p l e t e  access to a ll  i tem s su n jec t  to 
r e v ie w .

B. QAP D irector t Responsibilities. The  O A P  D ir e c to r  
-n a i l  c o n d u c t  a q u a l i t y  a ssurance  a u d i t  q u a r te r ly  i l l  to 
d e t e r m i n e  w h e t h e r  a n  I X C  is m a k in g  b la tan t ly  false a n d  
m is l e a d in g  c l a im s  ("b la tan t fa I >e hoods") m  its 
t e l e m a r k e t in g  p ra c t ic e s ,  a n d  <2) w h e r e  s u c h  b la ta n t  fa lse- f  
n o o d s  h a v e  b e e n  t o u n d  to o c c u r ,  to cer t i fy  w h e n  th e  
p r o b l e m  th a t  c a u s e d  th e  b la ta n t  fa lsehoods  has b e e n  c o r ­
rec te d .  Th e  Q A P  D i r e c to r  is o n ly  to  eva lua te  a n d  rep o rt

o n  cases o f  b la ta n t  fa lsehoods  a n d  is ex p re ss ly  p r o h ib i t e d  
f r o m  d is c lo s in g  to a n y  I X C  th e  m a r k e t in g ,  c l a im s  b e in g  
m a d e  by  a n y  o th e r  IX C .

C .  Rems Subject To Review. A n y  I X C  s u b je c t  to the 
Q A P  sha l l  p r o v id e  th e  Q A P  D i r e c to r  w i th  a n y  a n d  all 
i n f o r m a t i o n ,  reports ,  m e th o d s  a n d  p ra c t ic e s ,  g u id e l in e s ,  
( r a in in g  m a te r ia ls  a n d  c o o p e r a t iv e  assistance req u es ted  by 
th e  Q A P  D i r e c to r  for  the  p u r p o s e  o f  m a k i n g  a n  i n d e p e n ­
d e n t  e v a lu a t io n  o f  ( I )  scr ipts  a n d  (2) th e  c o n d u c t  of 
t e l e m a r k e t in g  b y  the  IC .  T h e  Q A P  D i r e c t o r  m a y  e x a m in e  
a l l  m a n a g e m e n t  c o n tro ls ,  i n c lu d i n g ,  b u t  n o t  l im i t e d  to the 
fo l lo w in g :

1. r e m o te  m o n i t o r i n g  w i t h  r a n d o m  s e le c t io n  o f  
m o n i t o r e d  representa t ives :
2. o n -s i te  m o n i t o r in g :  a n d  

r e c o r d k e e p in g  a n d  re te n t io n .

D .  Blatant Falsehoods. B la ta n t  fa lse h o o d s  a r e  r e p re s e n ta ­
t ions  that  s e r io u s ly  a n d  s u b s ta n t ia l ly  m iss ta te  tn e  nature ,  
ch ara c ter is t ic s ,  q u a l i t ie s  a n d  g e o g r a p h ic  b o u n d a r i e s  o f  a 
c o m p e t i n g  I X C .  E x a m p le s  i n c lu d e :

1. " | IX C |  is g o in g  o u t  o f  bus iness."
2. " | IX C  # l|  is. b y  us  o w n  c h o ic e ,  n o  l o n g e r  p r o ­
v id in g  y o u r  services  a n d  | I X C  #2| has  in s te a d  been  
d e s ig n a te d  as y o u r  n ew  lo n g  d is ta n c e  ca r r ie r ."
3. " | IX C  # l|  a n d  | IX C  #2| are  p a n  o f  th e  sam e  
c o m p a n y  a n d o r  I I X C  # l|  has m e r g e d  w i th  I I X C  
#2| (or  a n y  o th e r  s im i l a r  m is r e p r e s e n ta t io n  o f  a 
c o r p o r a te  re la t ionsh ip) ."
4. " Y o u  h a v e  n o  c h o ic e * a b o u t  y o u r  l o n g  d is ta n c e  
>ervice" a n d  m us t  c h a n g e  to  | IX C|."
5. " Y o u r  l o n g  d is ta nce  c o m p a n y  o r  y o u r  L E C  have  
a u th o r i z e d  th e  sw itch  to j IX C | ."
6. "| IX C|  a n d  y o u r  loca l  p h o n e  c o m p a n y  are  o n e  
a n d  th e  sam e."

E. Corrective Measures O n  a q u a r te r ly  bas is ,  the  Q A P  
D ir e c to r  w i l t  m o n i t o r  a s u f f ic ie n t  n u m b e r  o f  t e le p n o n e  
ca lls  in  progress  to a c h ie v e  a  98 p e rc e n t  ( p lu s  o r  m in u s  ; 
pe rcen t)  le ve l  o f  c o n f id e n c e  th a t  th e  p e r c e n ta g e  o f  ca lls  in 
w ru ch  b la ta n t  fa lsehoods  are  o c c u r r i n g  d o es  n o t  e xce ed  2 
pe rcen t .  I f  th a t  level is e x c e e d e d ,  th e  I X C  m u s t  i m p i e m e m  
c o rre c t iv e  m ea sure s  im m e d ia t e ly .  The Q A P  D i r e c t o r  -na il  
m e n  c o m m e n c e  m o n i t o r i n g  o f  t h e  I X C  o n  a m o n tn ly  
basts u n t i l  th e  I X C  reduces  th e  p e r c e n ta g e  or b la tant 
fa lseho o d s  b e lo w  2 pe rcen t .  A  rep o rt  o n  th e  n o n - c o m u i i -  
ance  sh a l l  b e  - u b m i t t e d  to (he  F C C  u n t i l  th e  c o rre c t iv e  
m easures  a re  e f fec t ive .

F  C o j o . C o s ts  o f  ea ch  IXC'> Q A P  w i l l  b< b o r n e  by  the 
I X C  su n iec t  to  th e  Q A P

S A M P L E  S C R I P T  F O R  T H I R D  P \ R T Y  C O N F I R M A T I O N  
H e l l o ,  m y  n a m e  is _ _ _ _ _  

f r o m  . a n  m u e p e n u e n ;
v e r i f ic a t io n  c o m p a n y .  I 'm  c a t l i n g  to  c o n f i r m  y o u r  o ru er  
fo r  I I X C I  l o n g  d is ta nce  serv ice .



■ ■f ly "  I P  |([. ^ ' " T S j y y r ' " T " - ; : - J j i y ' - T —  ■ r.— . ■•- - a t -  - . - I ^  t— n v -,•>,'—

F ed era l C o m m u n ica tio n s  C om m issio n  F C C 9 i - 7 i

0 1 .  I 'd  l ike to c o n f i r m  y o u r  n a m e ,  address a n d  
t e l e p h o n e  n u m b e r s ) .  I F  A V A I L A B L E  O N  
S C R E E N .  R E A D  B A C K .  Is th a t  co rrec t?  T A K E  
A N Y  C O R R E C T I O N S .  I F  N O T  O N  S C R E E N .  A S K  
F O R  E A C H  I T E M  A N D  R E C O R D .

Q I A .  D i d  y o u  o r  a n o t h e r  p e r s o n  in  y o u r  h o u s e h o ld  
r e c e n t ly  rece ive  a c a l l  a s k in g  y o u  to select ( IX C |  as 
y o u r  l o n g d i s t a n c e  c o m p a n y ?

0 2 .  I 'd l ike  to c o n f i r m  th a t  y o u  hav e  d e c id e d  to 
select ( IX C|  to c a r r y  l o n g  d is ta n c e  ca l ls  f r o m  th is  
(these) le le p h o n e ( s ) .  Is th a t  c o r r e c t?

0 3 .  t ‘d  l ike  to c o n f i r m  th a t  y o u  a re  a n  a d u l t  resi­
d e n t  o f  th is  h o u s e h o ld .  Is th a t  co r rec t?  IF  Q U E S ­
T I O N E D  B Y  C U S T O M E R .  M A Y  S T A T E  T H A T  
P U R P O S E  IS T O  D E T E R M I N E  I F  Y O U  A R E  A  
D E C I S I O N  M A K E R  F O R  L O N G  D I S T A N C E  S E R ­
V I C E  F O R  T H E  H O U S E H O L D .

Q 4 .  I ’d  l ike  to c o n f i r m  th a t  y o u  w ere  adv ised  th a t  
th e  loca l  t e l e p h o n e  c o m p a n y  m a y  ch arge  a fee for 
s w i t c h in g  to (IC| .  Is t h a t  c o r re c t?  IF  C U S T O M E R  
A S K S  H O W  M U C H .  V E R I F I E R  M A Y  S T A T E  
A M O U N T  F R O M  L E C  T A R I F F S .

0 5 .  F in a l l y ,  to s h o w  th a t  I 've  s p o k e n  to  y o u .  p lease 
g ive  m e  the  last f o u r  d ig i ts  o f  v o u r  So c ia l  S e c u r i t y  
N u m b e r .  R E C O R D  I N F O R M A T I O N :  I F  C U S T O M ­
E R  R E F U S E S .  T R Y  D A T E  O F  B I R T H  O R  M O T H ­
E R ' S  M A I D E N  N A M E .

I w i l l  n o w  process th e  o r d e r .  T h a n k  y o u  a n d  g o o d b y e .

(F R E S P O N S E  IS N E G A T I V E  O N  A N Y  I T E M .  
I N F O R M  C U S T O M E R  T H A T  Y O U  C A N N O T  P R O ­
C E S S  T H E  O R D E R  A N D  T H A T  T H E  C U S T O M E R  
M A Y  S P E A K  D I R E C T L Y  W I T H  I X C  O R  M A Y  C A L L  
T H E  L O C A L  P H O N E  C O M P A N Y  T O  O R D E R  T H E  
S W I T C H  I N  S E R V I C E  T O  T H E  I X C .  A N Y  Q U E S T I O N S  
( E X C E P T  T H O S E  I N  T H E  0  A N D  A )  A B O U T  T H E  
L O N G  D I S T A N C E  S E R V I C E S  O R  R A T E S  A R E  T O  B E  
R E F E R R E D  B A C K  T O  T H E  I X C .

W o u l d  v o u  l ik e  m e  to  r e tu r n  v o u  to  an  I X C  rep re sen ta ­
tive.* I F  Y E S .  T H E  C A L L  C A N  G O  B A C K  T O  T H E  I X C  
R E P R E S E N T A T I V E .

APPENDIX B

Pleadings Filed in Rule Making No. 7245

Petition for Rule Making, filed January 10. Iv>Qt» hv 
American Telephone and Telegraph Company

Comments, filed March 2. 1990

Amerttech Operating Companies tAmeruech)
Competitive Telecommunications Association 
i Comp Tel)

G e n e r a l  C o m m u n i c a t i o n s .  Inc .  ( G C I !
M C I  T e l e c o m m u n i c a t i o n s  C o r p o r a t io n  ( M C I )
P e n n s y lv a n ia  O f f i c e  o f  C o n s u m e r  A d v o c a c y  a n d  th e  
N a t io n a l  A s s o c ia t io n  o f  S tate  U t i l i t y  C o n s u m e r  A d ­
vocates  ( P A O C A N A S U C A )
S o u th w e s te r n  B e l l  T e l e p h o n e  C o m p a n y  ( S o u th w e s t ­
ern  B el l)
U S  S p r in t  C o m m u n i c a t i o n s  C o m p a n y  L im i t e d  
P a r tn e rs h ip  ( S p r in t)

R e p l ie s ,  f i l e d  M a r c h  19. 1990 

A T & T
America's Carriers Telecommunications Association 
(ACTA)
MCI
N a t io n a l  A s s o c ia t io n  o f  R e g u la to r y  U t i l i t y  C o m m i s ­
s io ners  ( N A R U C )
N e b ra sk a  P u b l i c  S e rv ic e  C o m m is s io n  (N e b ra s k a  
P S O
Operator Service Providers of America (OSPA)
S o u th w e s te r n  B e l l
S p r in t
United States Telephone Association (USTA)

Letters

C a l i f o r n i a  P u b l i c  U t i l i t i e s  C o m m i s s io n  
C F W  T e l e p h o n e  C o m p a n y .
C i t i z e n s  T e l e p h o n e  C o o p e r a t iv e  
C i t y  o f  C h a r l e s t o n .  W est  V irg in ia  
C o n s u m e r  A c t i o n  
State o f  C o l o r a d o
C o n fe r e n c e  o f  C o n s u m e r  O r g a n iz a t io n s
D u b o i s  T e l e p h o n e  E x c h a n g e .  Inc .
I l l i n o is  C o m m e r c e  C o m m i s s io n
Io w a  N e t w o r k  S e rv ic e s .  Inc .
Io w a  S tate  U t i l i t i e s  B o a r d
L in c o ln  T e l e p h o n e  C o .
Louisiana Consumers League
M a r y la n d  P u b l i c  S e r v ic e  C o m m i s s io n
Minnesota Department of Public Service
M in n e s o t a  P u b l i c  U t i l i t i e s  C o m m is s io n
O f f i c e  o f  M i n n e s o t a  A t t o r n e y  G e n e r a l
Montana Public Service Commission
Nebraska Public Service Commission
Ohio Public Service Commission
Oklahoma Corporation Commission
R o o se v e l t  C o u n t y  R u r a l  T e le p h o n e  C o o p e r a t iv e .  
Inc.
South Carolina Public Service Commission 
United Refining Co. of Pennsylvania
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FCC 91-71 F ed e ra l C o m m u n ica tio n s  C om m ission

V i r g in i a  State  C o r p o r a t io n  C o m m is s io n
W e st  V i r g in ia  P u b l ic  S e rv ice  C o m m is s i o n
W e s te r n  N e w  M e x ic o  T e le p h o n e  C o . .  Inc .
W is c o n s in  P u b l ic  S e rv ice  C o m m i s s io n  (W is co n s in  
P S C )

FOOTNOTES
1 See U nited  States v. A m erican  Tel. & Te!.. 552 F. Supp. 131 

(D.D.C. IV82) tiff'd tub nom.  Maryland v. U nited  States. -KjO 
U.S. 1001 (1983).

: E qual  access is that which is equal in type, quali ty  and  price 
to access to local exchange facilities provided to A T & T  and its 
affiliates. Id. a t 327.

J Default traffic refers to the  interexchange telephone calls of 
any cu s to m er  who failed to make a selection of an 
in te rexchange  ea rn er .

1 A letter of agency is a do cum en t,  signed by the  custom er,  
w h ic h  states that a par ticu lar  ca rr ier  has been selected as that 
cu s to m er 's  long dis tance carr ier .  In its petition. A T& T  seeks a 
req u i rem e n t  that an IXC have a custom er 's  LOA on file before 
su bm it t in g  an  o rde r  to the local exchange ca rr ie r  to switch that 
c u s to m e r  to the  IXC's service.

I A T & T  describes the unauthorized  sw itching of custom ers  as 
" s lam m in g ."  MCI describes such  switches as SWOPs (switched 
w i th o u t  permission).

’  See Letter  from James L. Lewis. MCI T elecom m un ica t io ns  
C o rp ora t io n ,  to Secretary. Federal C o m m u n ica t io n s  C o m m is­
sion. Dec. 12. 190<) (MCI Letter).

Investigation of Access and  Divestiture  Related Tariffs.  CC 
Docket No. 83-1145. Phase I. 101 FCC 2d » m  (W f H A I I o c a n a n  
Orderi. ream, dented. 102 FCC 2d 503 [Reconsideration Orderi\ 
Investigation of Access and Divestiture Related Tariffs.  CC 
Docket" No. 83-1145. Phase I. 101 FCC 2d 93? ( |9H?)(Waiver 
Orderi. See also Illinois Citizens Ctilitv Board Petition for Rule 

Uaktnq. 2 FCC Red 1*26 ( t Illinois C L  B  Ordert.

4 C ustom ers  may also o rde r  service directly from the  LEC.
‘ AT& T later  refined this figure, alleging that  13.9 percent of 

the  e n a  users swttcned away from A T& T are un au th o r ized  PIC 
changes. A T & T  Reply at App. I.

10 A list of  pariies filing pleadings in this m a t te r  appears at 
A ppendix B.

II Alternative  approaches to the problem of un au tho rized  
sw itch ing  were also suggested by MCI. Sprin t .  A m e n te c h .  Bell 
Atlantic, and Compiel.

See MCI Letter, n.4. supra.
11 O n  February  12. 1901. MCI and A T& T  formally filed a 

jo in t  request tha t  the Commission adopt the prooosal contained 
m  A ttach m en t A of  this NPRM.

u  In recognition of the  problems con su m ers  have e n c o u n ­
tered. the Commission issued a Public Notice on Nnvcmbcr 2. 
190(). inform ing  consum ers o f  the ir  rights and describing steps 
they  mignt take to protect themselves against un au tno rized  
switches.

'* At the  presen' time. A T& T's  own supervisors  verify 
te lem ark e t in g  orders for long distance service: MCI reports that 
it has in iv a tcd  a system of th i rd  party verification, w h ich  is not 
yet com plete .

See Sett lem ent Proposal. C onfirm ation  Procedures, at Sec­
t ion  C.



i ' wr' W ' ■ m m m m

at GCI switchers
By DAVID POSTMAN /SpC ^ T h e  bill that Alaseom has 
Daily News ieportor go tten  In troduced  is " a

JUNEAU — After an un­
easy, yearlong truce, Alas­
k a ’s phone w ar has erupted 
again.

Alaseom says it has had 
to go to the legislature to 
protect its customers from 
being tricked Into switching 
to GCI. GCI is set this fall to 
break Alascom’3 monopoly 
on in -s ta te , long-distance 
service.

Alaseom says it is worried 
about its customers being 
the target of fraudulent and 
deceptive m ark e ting  p rac­
tices.

GCI says Alaseom is try ­
ing to stymie competition.

sham," GCI said.
In a briefing paper, GCI 

says the bill, called the In­
terexchange Consumer Pro­
tection Act of 1991, would be 
b e t te r  nam ed. "T he  T ele­
phone C onsum er H a r a s s ­
ment Act of 1991."

The bill would set out 
standards a company would 
hav e  to fo l lo w  b e fo re  
switching a customer from 
one telephone company to 
another.

A recent Alaska Public 
Utilities Commission ruling

Please see Back Page, 
A L A S C O M

A L A S C O M :  B i l l  w o u l d  h i n d e r  c h a n g i n g  c o m p a n i e s

Continued from Page A1
says th a t  before a customer 
can be switched from one 
company to another, the cus­
tomer must be given written 
notice and then send a w rit­
ten confirmation back to the 
company.

The Alaseom bill would 
require a second round of 
confirmation. After the com­
pany received the customer's 
acceptance, It would have to 
wait 711 hours to give the 
customer a cooling-off peri­
od and then either send out 
an o th e r  l e t t e r  — which 
would also have to be re­
turned — or hire an indepen­
dent th ird  party  to confirm 
the customer's choice.

Since Alaseom now has 
all the long-distance custom­
ers and GCI wants them, 
GCI says, it would be hurt 
by the proposed deadlines 
and requirements for w ri t ­
ten or third-party confirma­
tions be fo re  u cu s to m e r  
could be switched.

6 You would have to 
be an extremely motivated consumer 
to change carriers. 
This bill clearly is * 
biased In their favor. '

— D«n«Tlnd»ll,  
GCt's  vice p res iden t  
(or reg uU lory  attains

Sen. Pat Pourchot, D-An- 
chorage, who forged a com­
prom ise betw een  the two 
te lephone com panies las t 
year, suid Alascom's moves 
may violate the spirit of an 
Agreement between the two 
co.,.panics or.d lawmakers to

leave the rules cf competi­
tion up to the Alaska Public 
Utilities Commission.

Alaseom lobbyist Ashley 
Reed sa id  the  co m pany  
asked Sen. Pat Rodey, D-An- 
chorage, and Rep. Gene Ku- 
bina, D-Valdez, to introduce 
identical m easures in the 
House and  S en a te  ea r l ie r  
this month.

Rodey said  M onday he 
agreed to introduce the hill 
so it could get a hearing, and 
he told Alaseom lobbyists 
that he did not necessarily 
support It. Kubina could not 
be reached far comment. * 

Rodey said it is unlikely 
the bill will come up for a 
vote In the three weeks left 
in this le g i s l a t i^  session. 

The p ru b len ’. A laseom

says it is trying to head off 
is known in the Lower 48 as 
“slamming." T hat’s when a 
local phone u tility  switches 
c u s to m e r s  f ro m  one 
long-distance carrier to an­
o the r  w ithou t te l l ing  the  
consumer, or at least w ith­
out telling all the details.

"Because slamming is fos­
tered by loose regulations 
and the fierce competition 
among long distance carri­
ers, it is necessary to protect 
long distance consumers by 
adopting appropriate rules," 
Alaseom wrote In a position 
paper.

The law would require a 
long list of procedures that a 
company soliciting custom­
ers would have to follow.

“I think the (public u til i­
ties) commission has d is­
cussed this already by regu­
l a t i o n , "  s a i d  R a y  
Wipperman, acting executive 
director of the APUC.. Wip­
perman said the commission 
has adopted regulations re­
quiring written confirmation 
before a customer can be 
swapped to a new phone 
company. "

practice is a problem in th 
Lower 48, but not In Alaska 
He said there have been n- 
recent complaints of slam 
ming in interstate service b; 
e i th e r  GCI o r Alaseom 
where the two companie 
have been competing to 
years.

But Alaseom says the ac 
t iv ity  on the state and feder 
al level Is evidence tha 
Slamming is a real problen 
that needs to be addressed u 
state law.

GCI'S Vice president for 
regulatory affairs, Dana Tin 
dall, said the proposal 1? 

' more of an Alaseom protec 
tion bill than a consume: 
protection bill.

"You would have to be ar 
ex trem ely  m o tiva ted  con 
Sumer to change carriers  
This bill clearly is biased lr 
their favor." Tindall said.

"It  would be easier to bus 
a handgun than it would be 
to switch telephone compa 
nies."

GCI's position paper s a y  
the bill is "unnecessary, am 
ti-competitlve and anti-con
sumcr.

Wipperman said the Fed- 
ernl Communications Com­
mission Is also considering 
new rules to restrict slam- 
n.mg. tVippeiman ’.aid the

"Tills bill is not designer 
to protect consumers, it I: 
purely designed to frustrate 
and delay robust con-.;eti 
tion," the sutc-mrnl st'Jd.

L
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FISCAL NOTE - HB 292

An Act relating to multiple-beneficiary charitable gaming permits, 
maximum prize awards, and door prizes for charitable gaming; and 
providing for an effective date.

TITLE:

ANALYSIS:

Under this bill, no restrictions exist on how many permittees may be 
issued the MBP permit for a single facility in a calendar year. Does 
not provide for an annual permit fee. Current fees range from $20.00 
to $100.00 depending on prioryear's gross receipts, or if the 

applicant is "new," and $500.00 for an operator license. The 
department recommends a fee of $100.00 per permittee that applies for 

a multipi e-beneficiary permit. This fee would be in addition to the 
regular base permit fee.

Relaxes the requirements currently set in regulation 12 AAC 34.200(c) 
on permittees who join together to conduct gaming at a single facility 
without the use of an operator.

9447D-2/042591 b
Page 2 of 2



SECTIONAL ANALYSIS - Representative Jacko 
HB 292 Relating To Multiple Beneficiary Charitable Gaming Permits

SECTION 1) Adds new language specifying that each member of a multiple beneficial 
"gtoup" will have the same limit on bingo activity as an individual permit 
holder.

SECTION 2) Adds a new subsection authorizing the issuance of a multiple beneficiary 
permit (MBP) for up to 6 qualified entities who apply jointly. Imposes the 
same gaming activity restrictions in current law on MBP holders.

SECTION 3) Requires a MBP group to designate one member in charge for reporting 
puiposes and the transmittal of records.

SECTION 4) Clarifies that the member in charge of a multiple beneficiary permit must be 
a member of or on the board of directors of one of the qualified 
organizations or an employee of a municipality that may be a holder of a 
MBP.

SECTION 5) Requires the MBP group to designate alternate members in charge to fulfill 
the responsibilities of this chapter in the absence of the member in charge.

SECTION 6) Adds a new section in AS 05.15 (Games of Chance & Contests of Skill) 
that establishes Multiple Beneficiary Permits. Delineates that 2 to 6 
qualified organizations or municipalities may join together for a multi- 
beneficiary permit. This section also requires applicants for MBP's to 
comply with the same requirements as individual applicants for gaming 
permits. The section also clarifies that holders of MBP's may not hold 
any other gaming permits under AS 05.15. The section also delineates 
the procedure for an entity that is a joint holder of a MBP to withdraw 
from the permit and clarifies that the entity that has withdrawn may apply 
for an individual permit, but its share of prizes awarded while holding the 
MBP apply toward awards under its individual permit. This section also 
requires the holders of MBP's to file reports that comply with the same 
requirements as the reports of operators.

SECTION 7) Adds language that restricts door prizes for a multi-beneficiary permit to 
$20,000 per month or $240,000 per year (same as other permittees).

SECTION 8) Deletes language relating to permittees working in conjunction with each 
other since that category of group activity is replaced by the MBP's in this 
bill.

SECTION 9) Increases the annual maximum t rize award from $1 million to $1.5 million 
and clarifies that each member of a MBP group may award the new 
maximum.

SECTION 10) This section adds language that clarifies that holders of multi­
beneficiary permits must keep records for two years of each prize of $50 or 
more; the first and last day each series of pull tabs was distributed, the serial 
number of each series of pull tabs, and the distributor who sold the series 
of pull tabs.

SECTION 11) Provides for an immediate effective date of this bill.



A m endm ents t o  HB 292

AS 05.15.020(a) is amended to read:
(a) A municipality or qualified organization may conduct an activity permitted under this 

chapter [,] if the municipality or qualified organization pays the appropriate permit fee and 
receives an annual permit issued by the department. The annual permit fee i.

(1) $20 for an applicant that did not hold a permit during the preceding year;
(2) $20 for an applicant that had gross receipts of less than $20,000 from 

activities conducted under this chapter during the preceding year;

(3) $50 for an applicant that had gross receipts of $20,000 or more but not 
exceeding $100,000 from activities conducted under this chapter during the preceding year;

(4) $100 for an applicant that had gross receipts exceeding $100,000 from 
activities conducted under this chapter during the preceding year - ' •

~jum

1 . Add t h e  f o l l o w i n g  s e c t i o n :

# too  O . - p p l i f 0^ ,  +■ - f o r  (K Kv»ul‘h ' ’- i a a ~ t C c » » r y  p v t r / v i ,  f  A S S ' J S ' - f C

2 .  Page 2 ,  l i n e  2 1 ,  a f t e r  " o r g a n i z a t i o n s "  and b e f o r e  "may"
I n s e r t  " i n  a c a l e n d a r  y e a r "

3 .  Page 3 ,  l i n e  2 1 ,  a f t e r  "maximum o f " ,  d e l e t e  " $ 1 , 5 0 0 , 0 0 0 "  
I n s e r t  " $ 1 , 0 0 0 , 0 0 0 "
Page 3 ,  l i n e  2 6 ,  a f t e r  "each  y e a r  o f " ,  d e l e t e  " $ 1 , 5 0 0 , 0 0 0 "  
I n s e r t  " $ 1 , 0 0 0 , 0 0 0 "



HB 2 9 2 : "An Act relating to midtiple4 »eimfidary gaming permits,
maximum prize awards, and door prises for charitable 
gaming; and providing for an effective date."

Under this bill, no restriction exists on how many permittees may be issued the 
MBP permit for a single facility in a calendar year. Does not provide for an 
annual permit fee. Current feee range from $2 0 . 0 0  to $1 0 0 . 0 0  depending on 
prior year's gross receipts, or if the applicant is "new," and $5 0 0 . 0 0  for an operator license.
This bill relaxes the requirements currently set in regulation 1 2  AAC 3 4 .2 0 0 (c) 
on permittees who join together to conduct gaming at a single facility with the use of an operator.
This bill also increases the maximum payout of prize awards from $1 ,0 0 0 ,0 0 0 . 0 0  
to $1 ,6 0 0 ,0 0 0 . 0 0  for both permittees who conduct their own gaming activities as well as the permittees issued a multiple*beneficiary permit.
The department recommends the following amendments:

1 ) A foe of $1 0 0 . 0 0  per permittee that applies for a multiple- 
beneficiary permit. This foe would be in addition to the regular base permit fee.

2 ) Restrict the maximum number of permittees that may use a 
single facility in a calendar year to six (6 ) by statute.

3 ) Require each permittee to individually account for its income, 
prizes, expenses, and net proceeds, as do all other permittees 
who either conduct their own gaming activities or contract with 
an operator.
Ar  we stated in our poeition paper for SB 2 0 7  (limiting an 
operator to conducting gaming activities for ten (1 0 ) permittees 
only), operator-conducted gaming activities are already limited 
in the number of bingo game# that may be played (no more than 
1 1  seesions per calendar month as opposed to 1 4  sessions per 
calendar month for permittees who conduct their own games), 
as well as the total amount of prizes that may be awarded 
($6 6 0 ,0 0 0 . 0 0  for binzp and $5 0 0 ,0 0 0 . 0 0  for all other authorized- games, Including pull*tabs, if an operator conducts the activity.* - 
A permittee that conducts its own gaming activities may award 
prizes totaling $8 4 0 ,0 0 0 . 0 0  for bingo ana $1 ,0 0 0 ,0 0 0 . 0 0  for all 
other authorized games which includes pull-tabs).
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support increasing the prize awards payout from $1 ,0 0 0 ,0 0 0 . 0 0  to $1 ,5 0 0 ,0 0 0 .0 0 . If gaming activities remain constant, then fewer 
chan table organizations will benefit from these gaming activities which we 
beHeye was the intent in setting prize limitations. The prize limitation was 
$3 0 0 ,0 0 0 . 0 0  per year until HB 2 9 9  increased it to $1 ,0 0 0 ,0 0 0 . 0 0  in 1 9 8 8 .

Olds, Commissioner 
Date: 9 f

GAO/JNH/KP/dgl9 4 8 4 D
0 4 2 9 9 1 a
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1 A l e u t i a n  H o u s i n g  A u t h o r i t y
401 East Flreweed Lane, Suite 101, Anchorage, Alaska 99503 

Phone (907) 258-5814 FAX (907) 276-5975 
T O L L  F R E E  1 - 8 0 0 - 4 7 8 - 5 6 1 4

April 4 ,  1991

Represi ntutive G eorge Jacko 
A laska • House o f  'R epresen ta tives  
Fax # 4 6 5 - 2 9 9 7  
(attn Ingrid Jacobsen)
P.O. B ck V
Juneau  Alaska 99811

D ear I

As a r

eprcscntative  Jacko:

onprofit permittee, and a m em ber of Lucky Strike Bingo, we 
would ike to thank you for having introduced HB 292 relating to 
m ultip le  benefic iary  charitab le  gam ing  activities.

Lucky Strike B ingo is a se lf  directed multi beneficial consortium  of 
non-p rif i ts  (4) , m anaged by a board of directors composed of one 
m em ber from each of the partic ipating  organizations. Revenues 
earned from our gam ing activities are used to fund health and social
service* in rural Alaska. Our m em bersh ip  includes the following non­
profits}

1) A leu t ian /P r ib i lo f  Is lands A ssociation

2 )  A leutian  H ousing  A uthority

3 )  Kodiak A rea N ative  Association

4 )  A laska N ative Health Board

The c langes proposed in this m easure  will increase revenues 
returned to our non-profits  in  two ways:

) A llow ing six perm ittees to work together reduces 
expenses through sharing a com m on facility with a centralized 
idministrative staff. As expenses decrease a greater portion of 
jaming revenues are returned to the non-profits.
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Represo 
Page 2

ntative Jacko

Increasing the maximum annual prize pay out will allow  
for more gaming activities in the aggregate.

3, The Multi beneficial permittees are not dependent on 
outside operators, consistent with the original intent of 
the legislature to foster the maximum benefit to 
the intended beneficiaries. The public policy o f allowing  
benefits from gaming activities to accrue to non-profits is 
consistent with the legislative history of the charitable 
gaming issue.

Thank vou for having introduced this measure, we appreciate your 
assistan ce.

S incere

)avid Valdez 
Executive
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A l e u t i a n / P r i b i l o f  I s l a n d s  A s s o c i a t

O

401 E. Fireweed Lana, Suite 201 
Anchorage, Alaska 99503-2111 

Phone (907) 276 -2700

A D M - 1 3 0 / 9 1

A p r i l  24, 199 1

R e p r e s e n t a t i v e  G e o r g e  J a c k o  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
P. 0. B o x  V  
Jun e au , A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Jacko:

As a n o n p r o f i t  p e r m i t t e e ,  and a m e m b e r  of L u c k y  S t r i k e  Bingo, we 
w o u l d  l i k e  t o  t h a n k  y o u  for h a v i n g  i n t r o d u c e d  H B - 2 9 2  r e l a t i n g  to 
m u l t i p l e  b e n e f i c i a r y  c h a r i t a b l e  g a m i n g  a c ti vi ti e s.

L u c k y  s t r i k e  B i n g o  is a s e l f  d i r e c t e d  c o n s o r t i u m  of f o u r  
n o n p r o f i t s ,  m a n a g e d  b y  a b o a r d  of d i r e c t o r s  c o m p o s e d  of o n e  m e m b e r  
fr om  e a c h  o f  t h e  p a r t i c i p a t i n g  o r g a n i z a t i o n s .  R e v e n u e s  e a r n e d  f r o m  
o u r  g a m i n g  a c t i v i t i e s  a re u s e d  t o  f u n d  h e a l t h  a n d  s o c i a l  s e r v i c e s  
i n  r u r a l  A l a s k a ,  o u r  m e m b e r s h i p  i n c l u d e s  t h e  f o l l o w i n g  n o n p r o f i t s :

1) A l e u t i a n / P r i b i l o f  I s l a n d s  A s s o c i a t i o n ,  Inc.?
2) K o d i a k  A r e a  N a t i v e  A s s o c i a t i o n ;
3) A l a s k a  N a t i v e  H e a l t h  Board?
4) A l e u t i a n  H o u s i n g  A u t h o r i t y .

T h e  c h a n g e s  p r o p o s e d  i n  this m e a s u r e  w i l l  i n c r e a s e  r e v e n u e s  
r e t u r n e d  t o  o u r  n o n p r o f i t s  in t w o  w ay s:

1) A l l o w i n g  s i x  p e r m i t t e e s  t o  w o r k  t o g e t h e r  r e d u c e s  e x p e n s e s  
t h r o u g h  s h a r i n g  a c o m m o n  f a c i l i t y  w i t h  a c e n t r a l i z e d  
a d m i n i s t r a t i v e  staff. A s  e x p e n s e s  d e c r e a s e  a g r e a t e r  
p o r t i o n  of g a m i n g  r e v e n u e s  a r e  r e t u r n e d  to the 
n o n p r o f i t s .

2) I n c r e a s i n g  th e m a x i m u m  a n n u a l  p r i z e  p a y o u t  w i l l  a l l o w  for 
m o r e  g a m i n g  a c t i v i t i e s  in t h e  a gg re g a t e .



APR 24 '91 11:37

A D M - 1 3 0 / 9 1  
P a g e  2

The p u b l i c  p o l i c y  o f  a l l o w i n g  b e n e f i t s  f r om  gaining a c t i v i t i e s  t o
a c c ru e  t o  n o n p r o f i t s  i s  c e r t a i n l y  c o n s i s t e n t  w i t o t h e l a a i s t s ? i 3 »  h i s t o r y  o f  t h e  c h a r i t a b l e  gaming i s s u e .  l e g i s l a t i v e
Aga in ,  we wou ld  l i k e  t o  th a n k  y ou  f o r  h a v in g  i n t r o d u c e d  t h i e

*  . we aPp r e c i a t e  y o u r  a s s i s t a n c e  i n  h e l p i n g  us max im ize  t h e  r e t u r n  o f  gaming re v enue s  t o  o u r  n o n p r o f i t s .
S i n c e r e l y ,

D im i t r i  P h i l em on o f  
E x e c u t i v e  D i r e c t o r
DP /n lb



K o d i a k
A r e a
N a t i v e
A s s o c i a t i o n

402 Center Avenue
Kodiak, Alaska 09615 
Phone (907) 486-5725

A p r i l  VM, m i .

R o p r o s o n t a t i v o  George Jacko 
A la sk a  House o f  R e p r e s e n t a t i v e s  
PO Dox V
Juneau ,  A la ska  99811 
Dear Rep r««un ta t  ive Ja c ko :
The Kod iak  Arnu Wat ivo  A s s o c ia t i o n  ( KANA) would l i k e  to thank 
you Cor i n t r o d u c in g  HR 292 re ) .a l ; i r iy to  m u l t i p l e  gaming a c t i v i ­t i e s .
Lucky  s t r i k e  Bingo i s  a s e l f  <11 roc: tod c on so r t ium  o f  4 n o n p r o f i t s ,  
managed by a hoard o f  d i r e c t o r *  composed o f  one member trom each 
o£ the  p a r t i c i p a t i n g  o r g a n i z a t i o n s . The member, .ship in c lu d e s  the 
f o l l o w i n g  n o u p c oC i t s : Kodiak Area N a t iv e  A s s o c i a t i o n ;
A le u t  l a u / l ’ c i b l  . lot I s l a n d s  A s s o c i a t i o n ;  A la ska  Na t iv e  H ea l th  
Ooatd and the A le u t i a n  Housing A u t h o r i t y .
We f e e l  th e  changes p roposed in t h i s  measure w i l l  I n c r e a s e  reve  
nuns r e tu rn e d  to ou r  n o n p r o f i t s :  I )  a l l o w  lug s i x  p o rm i t t e u s  to  
work t o g e th e r  w i l l  reduce expenses and a l l o w  a l a r g e r  p o r t i o n  o f  
the revenues  to be b rought back to  the n o n p r o f i t s ;  ’?.) by i n ­
c r e a s i n g  the maximum p r i z e  payout i t  w i l l  a l l o w  f o r  more gaming 
a c t i v i t i e s  in the a g g r e g a t e .
Aga in ,  KANA would l i k e  to thank you f o r  hav ing  In t roduced  HF3 292 ,  
and we a p p r e c i a t e  you r  a s s i s t a n c e  in  h e lp in g  us maximize the  
r e t u r n  o f  gaming revenue:! t o  our n o n p r o f i t s ,

S i nee re  I y

l l y / Z  imeonot'i':, Jc 
P r e s  tfde n t

TIVE ASSOCIATION

K S : np

c c :  J u l i e  Knag In , LSD r e p r e s e n t a t i v e

Serving Ihe communllles of: Akhiok • Karluk • Kodiak • Laraen Bay • Old Harbor • Ouzlnkle • Port Lions 

20 ’ d 1700 * on £2:tl I6‘S Z -Jdy £922-9317-206:131 >fb '>H?lP0>l bNb
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1. O p e r a t o r s  ( 1 2  A A C  3 4 . 2 0 0 ) .  f  ’■» V
2 .  P u l l - t a b  M a n u f a c t u r i n g  a n d  D i s t r i b u t i o n  • ; '
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A R T I C L E  1. 
O P E R A T O R S .

S e c t i o n
2 0 0 .  O p e r a t o r  l i c e n s e  r e q u i r e d

12 A A C  3 4 . 2 0 0 .  O P E R A T O R  L I C E N S E  R E Q U I R E D ,  (a) E x -
c e p l  a s  p r o v i d e d  in  (c) o f  t h i s  s e c t io n ,  t h e  d e p a r t m e n t  wil l  c o n s i d e r  
a  p e r s o n  to  b e  i n d e p e n d e n t l y  c o n d u c t i n g  g a m i n g  a c t iv i t i e s  a n d ,  
t h e r e fo r e ,  r e q u i r e d  to  h o l d  a n  o p e r a t o r ’s  l i c e n s e  u n d e r  AS 
0 5 .1 5 .1 2 2 ,  i f  a n y  o n e  o f  t h e  fo l lo w in g  c o n d i t i o n s  is p r e s e n t :

( I )  t h e  p e r s o n  c o n d u c t i n g  t h e  g a m i n g  a c t iv i t y
(A) is n o t  a n  e m p l o y e e  o f  t h e  p e r m i t t e e ,  a s  d e f i n e d  In (b) 

o f  th is  s e c t i o n :
(B) d i r e c t l y  s u p e r v i s e s  a  p e r s o n  w h o  is n o t  a n  e m p l o y e e  o f  

t h e  p e r m i t t e e ,  a s  d e f i n e d  in  (b) o f  th is  s e c t i o n ,  o r  w h o  is p a id  o u t  
o f  m o n e y  o v e r  w h i c h  t h e  p e r m i t t e e  d o e s  n o t  h a v e  s o l e  c o n tro l ;

(C) h a s  m a d e  a n  i n v e s t m e n t  o f  a n y  k in d ,  i n c lu d i n g  p r o p e r ­
ty  o r  e q u i p m e n t  u s e d  o n  b e h a l f  o f  t h e  p e r m i t t e e ’s  g a m i n g  a c t iv i ty ;

(D) is  r e s p o n s i b l e  fo r  t h e  t e n d e r i n g  o f  r e c e ip t s  f r o m  g a m ­
in g  a c t iv i t y  t h a t  a re  f irst d e p o s i t e d  i n to  a  b a n k  a c c o u n t  o v e r  w h ic h  
t h e  p e r m i t t e e  d o e s  n o t  h a v e  s o l e  c o n t r o l ;

(E) is r e s p o n s ib l e  fo r  a c c o u n t i n g  fo r  g a m e - r e l a t e d  e x p e n s e s ;
o r

(F) a u t h o r i z e s  a n d  p a y s  g a m e - r e l a t e d  e x p e n s e s  f r o m  m o n e y  
t h a t  is n o t  u n d e r  t h e  c o n t r o l  o f  t h e  p e r m i t t e e ;  o r

(2) t h e  p e r m i t t e e
(A) h a s  m i n i m a l  o r  n o  c r n t r o l  o v e r  w h e n  o r  w h e r e  g a m i n g  

a c t i v i t y  is c o n d u c t e d  o n  its  b e h a l f ;  o r
(B) d o e s  n o t  h a v e  a  m e m b e r  p r e s e n t  a t  all t im e s  w h e n  g a m ­

in g  a c t i v i t y  is b e i n g  c o n d u c t e d  u n d e r  its  p e r m i t .
(b) In  t h is  s e c t i o n ,  a  p e r s o n  is c o n s i d e r e d  a n  e m p l o y e e  o f  a  p e r ­

m i t t e e ,  a n d  n o t  r e q u i r e d  to  h o l d  a n  o p e r a t o r ’s l i c e n s e ,  If
19
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(1) t h a t  p e r s o n ’s  w a g e s  a re  p a id ,  t a x e s  a re  w i t h h e ld ,  o r  c o n ­
t r ib u t io n s  a r e  m a d e  b y  t h e  p e r m i t t e e  fo r  t h e  p u r p o s e s  o f  F I C A .  
f e d e r a l  i n c o m e  tax, s t a l e  u n e m p l o y m e n t  i n s u r a n c e ,  o r  w o rk ers '  
c o m p e n s a t i o n ;

(2) t h e  v/ages,  sa la ry ,  o r  a n y  in d i r e c t  c o m p e n s a t i o n  o r  g i l t  
r e c e iv e d  b y  t h a t  p e r s o n  h a s  n o  d i r e c t  r e l a t i o n s h ip  to  t h e  i n c o m e  
o r  p ro f i t  o f  a  s p e c i f i c  g a m i n g  ac t iv i ty ;  a n d

(3) e x c e p t  a s  d e s c r i b e d  in (2) o f  th is  s u b s e c t i o n ,  t h a t  p e r s o n  
h a s  n o  o t h e r  f in a n c ia l  in te res t ,  in c lu d in g  o w n e r s h ip ,  o f  a n y  p r o p e r ty  
s o ld ,  l e a s e d ,  o r  r e n t e d  to  t h e  p e r m i t t e e ,  i n v o lv e d  in  t h e  o p e r a t i o n  
o f  t h e  g a m i n g  a c t iv i ty  b e i n g  c o n d u c t e d .

(c) A  g r o u p  o f  n o t  m o r e  t h a n  fo u r  p e r m i t t e e s  m a y  jo in  t o g e t h e r  
to  c o n d u c t  g a m i n g  a c t iv i t i e s  a t  a  s i n g l e  fa c i l i t y  o n  th e ir  o w n  b e h a l f  
w i th o u t  t h e  u s e  o f  a n  o p e r a t o r  o n l y  if

(1) e a c h  p e r m i t t e e  is a c t iv e ly  i n v o l v e d  in  t h e  d a y  to  d a y  g a m ­
in g  a c t iv i t ie s  b e in g  c o n d u c t e d ,  i n c lu d in g  m a n a g e m e n t  o v e r s ig h t ,  
p o l i c y  s e t t i n g ,  a n d  a u t h o r i z a t i o n  o f  e x p e n d i t u r e s :

(2) t h e  p e r s o n  m a n a g i n g  o r  s u p e r v i s i n g  t h e  g a m i n g  a c t iv i t y  
is t h e  p r i m a r y  m e m b e r  in  c h a r g e  o r  is a n  e m p l o y e e  o f  t h e  p e r m i t ­
te e ,  a s  d e f i n e d  in (b) o f  th is  s e c t i o n ,  o n  t h o s e  d a y s  t h a t  g a m i n g  
a c t iv i t ie s  a r e  b e in g  c o n d u c t e d  fo r  t h e  b e n e f i t  o f  t h a t  p e r m i t t e e ;

(3) e a c h  p e r m i t t e e  i n d i v id u a l l y  a c c o u n t s  fo r  its o w n  e x p e n s e s  
a n d  r e c e ip t s  a s s o c i a t e d  w i th  g a m i n g  a c t iv i t y  c o n d u c t e d  u n d e r  its 
o w n  p e r m i t ;

(4) t h e  d o o r  p r iz e  l im i t a t io n s  o f  A S  0 5 .1 5 .1 8 0 ( e )  a r e  n o t  e x ­
c e e d e d  b y  t h a t  s i n g l e  fac i l i ty ;  a n d

(5) e a c h  p e r m i t t e e  r e p o r t s  a n  a d ju s t e d  g ro ss  i n c o m e  o f  a t  leas t  
15 p e r c e n t  o f  g r o s s  i n c o m e  for  tw o  c o n s e c u t i v e  q u a r te r s  b a s e d  o n  
t h e  to ta l  o p e r a t i o n  o f  t h e  p e r m i t t e e .

(d) T h e  d e p a r t m e n t  will, in  its d is c r e t io n ,  rev iew  th e  c o n d u c t  a n d  
m a n a g e m e n t  o f  g a m i n g  a c t iv i t ie s  o n  a n  i n d iv id u a l  b a s is  a n d  m a k e  
a  d e t e r m in a t i o n ,  in  a c c o r d a n c e  w i th  th is  s e c t io n ,  a s  to  w h e t h e r  a  
p e r s o n  is r e q u i r e d  to  b e  l i c e n s e d  a s  a n  o p e r a t o r  u n d e r  A S  0 5 .1 5 .

A R T I C L E  2*
P U L L - T A B  M A N U F A C T U R I N G  A N D  D I S T R I B U T I O N .  

S e c t i o n
3 0 0 .  S t a n d a r d s  f o r  c o n s t r u c t i o n  o f  p u l l - t a b s
3 1 0 .  P u l l - t a b  s e r i e s  a s s e m b l y  a n d  p a c k a g i n g
3 2 0 .  S t a t e  i d e n t i f i c a t i o n  s t a m p s
3 3 0 .  M a n u f a c t u r e r  d i s t r i b u t i o n
3 4 0 .  M a n u f a c t u r e r ’s  m o n t h l y  r e p o r t
3 5 0 .  P u l l - t a b  d i s t r i b u t o r  l i c e n s e  a p p l i c a t i o n  r e q u i r e m e n t s

2 0
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FURTHER REFERRALS: Judiciary
Finance

Date Referred: April 22, 1991 

Date of Committee Action:

The LABOR AND COMMERCE Committee considered: HB 294

HOUSE BILL NO. 294 UCC: LEASES OF PERSONAL PROPERTY

An Act relating to leases of personal property under the Uniform Commercial Code."

RECOMMENDATIONS: 
be replaced w ith_______ C 5 H  B  2 . ^ 4  C . L t - 0

[ ] the same title 
JXl^a new title

[ ] have attached amendmcnts(s) 
X) do pass 

] do not pass 
] no recommendations 
] individual recommendations 
] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

] flsuu impact  _______________

APPROVES PREVIOUS: 

] tiscal note(s)______

(UcpvDue)
*■ iL

<] zero fiscal note D.C.fTD [ ] zero fiscal note(s)
SIGNING DQ PASS DP OTHER RECOMMENDATIONS DNP NR AM

f Cv>1 ~  / f
y '

o

✓

-

— ) /Z — /

Hi AIRMAN'S SSZ& m jty



CS HB  294 (Labor & Commerce) 

H O U S E  L A B O R  A N D  C O M M ER C E C O M M I T T E E  

L E T T E R  O F  INTENT

I t  i s  t h e  i n t e n t  and u nde r s t a nd in g  o f  House L abo r  and Commerce 
Committee t h a t  t h e  r e a s o n a b l e  a t t o r n e y ' s  f e e s  p r o v i s i o n s  in  
p roposed  S e c t i o n s  4 5 . 1 2 . 3 0 5 ( e )  and 4 5 . 1 2 . 4 0 4 ( b )  a r e  t o  o p e r a t e  in  
a d d i t i o n  t o ,  b u t  do n o t  r e p l a c e  o r  p reempt ,  t h e  o p e r a t i o n  o f  Ru le  
82 o f  th e  A la s k a  R u le s  o f  C i v i l  P r o c edu re .



CSHB 294 (L abo r  & Commerce) 
LETTER OF INTENT

I t  i s  t h e  i n t e n t  and u nd e r s t a nd in g  o f  House Labo r  and Commerce 
Committee t h a t  th e  r e a s o n a b le  a t t o r n e y ' s  f e e s  p r o v id e d  by p ropo sed  
S e c t i o n s  4 5 . 1 2 . 3 0 5 ( e )  and 4 5 . 1 2 . 4 0 4 ( b )  a r e  a d d i t i o n a l  t o ,  bu t  do 
no t  r e p l a c e  o r  p reempt ,  th e  o p e r a t i o n  o f  R u le  82 o f  t h e  A la sk a  
R u le s  o f  C i v i l  P ro c edu re .



FISCAL NOTE
STATE OF ALASKA

1992 LEGISLATIVE SESSION
BILL NO. H3 294

Revision Date: ___________________________________

ntie: Personal property under the Uniform

_________ Commercial_Code_____________________

Sponsor: Rules Committee__________________

Requestor: House Labor & Commerce___________

Department Affected: Commerce & Econ. Dev. 

b r u : 3anking, Securities & Corporations

Component: _________________________________

COMPONENT SERIAL NO. 1

EXPENDITURES/;’ lEVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 1 I 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0, .
C A P I T A L ■ ........................................ 0" ■ ■ 0" ■ ■ 0 0 0 0  1

REVENUE FUND RESOURCE: 0 0 0----- 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year Impact: None

Prepared By: 

Division:

Willis F. Kirkpatrick, Director Phor.e: 465-2521

Banking, Securities & Corporations

Glenn A. Olds

Date:
Approved by Commissioner: . r .

Agency: Department of Commerce & Economic Development /

KP/dgl9171D/040992c

(Rev. 12/91)

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legls. Ofc., and Impacted Agency(les).
Page 1 o f   L



A M E N D M E N T

TO: CSHB 294 (L&C)
(Work D r a f t  7 -GH0001\G 3 / 1 8 / 9 2 )

OFFERED IN THE HOUSE
LABOR AND COMMERCE COMMITTEE

Page 2 7 ,  l i n e  1 , f o l l o w i n g  " o n  th e  c l a i m . " :
I n s e r t  "A t t o r n e y  f e e s  p r o v i d e d  i n  t h i s  s e c t i o n  a r e  a d d i t i o n a l  
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CS FOR HOUSE BILL NO. 294 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to funds transfers under the Uniform Commercial Code; amending Alaska

2 Rule of Civil Procedure 82; and providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 45.01.101 is amended to read:
5 Sec. 45.01.101. SHORT TITLE. AS 45.01 - AS 45.09 and AS 45.12

6 [AS 4 r.01.101 - AS 45.09.507 SHALL BE KNOWN AND] may be cited as the Uniform

7 Commercial Code.
8 * Sec. 2. AS 45.01.102 is amended to read:
9 Sec. 45.01.102. PURPOSES; RULES OF CONSTRUCTION; VARIATION BY

10 AGREEMENT, (a) The code [AS 45.01 - AS 45.09] shall be liberally construed and applied

11 to promote the underlying purposes and policies.
12 (b) Underlying purposes and policies of the code [AS 45.01 * AS 45.09] are:
13 (1) to simplify, clarify, and modernize the law governing commercial transactions;
14 (2) to permit the continued expansion of commercial practices through

*1*
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1 custom, usage, and agreement of the parties;
2 (3) to make uniform the law among the various jurisdictions.
3 (c) The effect of provisions of the code [AS 45.01 - AS 45.09] may be varied by
4 agreement, except as otherwise provided in the code [AS 45.01 - AS 45.09] and except that
5 the obligations of good faith, diligence, reasonableness, and care prescribed by the code [AS
6 45.01 - AS 45.09] may not be disclaimed by agreement, but the parties may by agreement
7 determine the standards by which the performance of the obligations is to be measured if such
8 standards are not manifestly unreasonable.
9 (d) The presence in certain provisions of the code [AS 45.01 - AS 45.09] of the words

10 "unless otherwise agreed" or words of similar import does not imply that the effect of other

11 provisions may not be varied by agreement under (c) of this section.
12 (e) In the code [AS 45.01 - AS 45.09], unless the context otherwise requires,
13 (1) words in the singular number include the plural, and in the plural include the

14 singular,
15 (2) words of the masculine gender include the feminine and the neuter, and when
16 the sense so indicates words of the neuter gender may refer to any gender.

17 * Sec. 3. AS 45.01.103 is amended to read:
18 Sec. 45.01.103. SUPPLEMENTARY GENERAL PRINCIPLES OF LAW APPLICABLE.

19 Unless displaced by the particular provisions of the code [AS 45.01 - AS 45.09], the principles
20 of law and equity, including the law merchant and the law relative to capacity to contract,
21 principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, or
22 other validating or invalidating cause, supplement the provisions of the code [AS 45.01 -

23 AS 45.09].
24 * Sec. 4. AS 45.01.105 is amended to read:
25 Sec. 45.01.105. TERRITORIAL APPLICATION OFTHE ACT; PARTIES’ POWER TO
26 CHOOSE APPLICABLE LAW. (a) Except as provided in this section, when a transaction bears
27 a reasonable relation to this state and also to another state or nation, the parties may agree that
28 the law either of this state or of the other state or nation shall govern their rights and duties.
29 Failing this agreement, the code applies [AS 45.01 - AS 45.09 APPLY] to transactions
30 bearing an appropriate relation to this state.
31 (b) Where one of the following provisions of the code [AS 45.01 - AS 45.09] specifies

WORK DRAFT WORK DRAFT WORK DRAFT
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1 die applicable law, that provision governs and a contrary agreement is effective only to the extent
2 permitted by the law, including the conflict of laws rules, so specified:
3 (1) rights [RIGHTS] of creditors against sold goods (AS 45.02.402)1
4 (2) applicability [APPLICABILITY] of the chapter [ARTICLE] on bank
5 deposits and collections (AS 45.04.102)1
6 131 bulk transfers subject to the chapter [ARTICLE] on bulk transfers!
7 (4) applicability [(AS 45.06.102) APPLICABILITY] of the chapter
8 iARTICLE] on investment securities (AS 45.08.106)1
9 (5) perfection [PERFECTION] provisions of the chapter [ARTICLE] on

10 secured transactions (AS 45.09.103)1
11 (6) AS 45.12, the chapter on funds transfers.

12 * Sec. 5. AS 45.01.106 is amended to read:
13 Sec. 45.01.106. REMEDIES TO BE LIBERALLY ADMINISTERED, (a) The remedies
14 provided by the code [AS 45.01 - AS 45.09] shall be liberally administered to the end that the
15 aggrieved party may be put in as good a position as if the other party had fully performed, but
16 neither consequential or special nor penal damages may be had except as specifically provided
17 in the code [AS 45.01 - AS 45.09] or by other rule of law.
18 (b) A right or obligation declared by the code [AS 45.01 - AS 45.09] is enforceable

19 by action unless the provision declaring it specifies a different and limited effect.

20 * Sec. 6. AS 45.01.108 is amended to read:
21 Sec. 45.01.108. SEVERABILITY. If a provision or clause of the code [AS 45.01 -
22 AS 45.09] or application of the clause or provision to a person or circumstances is held invalid,

23 the invalidity does not affect other provisions or applications of the code [AS 45.01 - AS
24 45.09] that can be given effect without the invalid provision or application, and to this end the
25 provisions of the code [AS 45.01 - AS 45.09] are severable.
26 * Sec. 7. AS 45.01.109 is amended to read:
27 Sec. 45.01.109. SECTION CAPTIONS. Notwithstanding AS 01.05.006,
28 section headings [SECTION CAPTIONS] arc parts of the code [AS 45.01 - AS 45.09],

29 * Sec. 8. AS -16.01.201 is amended to read:
30 Sec. 45.01.201. GENERAL DEFINITIONS. Subject to additional definitions contained

31 in the subsequent chapters [ARTICLES] of the code [AS 45.01 - AS 45.09] that arc

WORK DRAFT WORK DRAFT WORK DRAFT
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1 applicable to specific chapters [ARTICLES] or sections, and unless the context otherwise
2 requires, in the code [AS 45.01 - AS 45.09],

3 (1) "action" in the sense of a judicial proceeding includes recoupment,
4 counterclaim, setoff, suit in equity, and any other proceedings in which rights are determined;
5 (2) "aggrieved party" means a party entitled to r ?rt to a remedy;
6 (3) "agreement" means the bargain of the parties ir. fact as found in their language
7 or by implication from other circumstances including course of dealing or usage of trade or
8 course of performance as provided in the code [AS 45.01 - AS 45.09] (AS 45.01.205 and
9 AS 45.02.208); whether or not an agreement has legal consequences is determined by the

10 provisions of the code [AS 45.01 - AS 45.09], if applicable; otherwise by the law of contracts
11 (AS 45.01.103) (compare "contract" [COMPARE "CONTRACT"]);
12 (4) "bank" means a jierson engaged in the business of banking;
13 (5) "bearer" means the person in possession of an instrument, document of title,
14 or certificated security payable to bearer or endorsed in blank;
15 (6) "bill of lading" means a document evidencing the receipt of goods for
16 shipment issued by a person engaged in the business of transporting or forwarding goods, and
17 includes an airbill; "airbill" means a document serving for air transportation as a bill of lading
18 does for marine or rail transportation, and includes an air consignment note or air waybill;
19 (7) "branch" includes a separately incorporated foreign branch of a bank;
20 (8) "burden of establishing" a fact means the burden of persuading the triers of
21 fact that the existence of the fact is more probable than its nonexistence;
22 (9) "buyer in ordinary course of business" means a person who, in good faith and
23 without knowledge that the sale to that person is in violation of the ownership rights or security
24 interest of a third party in the goods, buys in ordinary course from a person in the business of
25 selling goods of that kind but does not include a pawnbroker, all persons who sell minerals or
26 the like* [(] including oil and gas2 [)] at wellhead or minehcad are considered to be persons in
27 the business of selling goods of that kind; "buying" may be for cash or by exchange of other
28 property or on secured or unsecured credit and includes receiving goods or documents of title
29 under a pre-existing contract for sale but docs not include a transfer in bulk or as security for or

30 in total or partial satisfaction of a money debt;
31 (10) "code" means AS 45.01 - AS 45.09 and AS 45.12 (the Uniform

WORK DRAFT WORK DRAFT WORK DRAFT
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1 Commercial Code);

2 (11) "conspicuous": a term or clause is conspicuous when it is so written that
3 a reasonable person against whom it is to operate ought to have noticed it; a printed heading in
4 capitals (as: NONNEGOT1ABLE BILL OF LADING) is conspicuous; language in the body of
5 a form is "conspicuous" if it is in larger or other contrasting type or color; but in a telegram any
6 stated term is "conspicuous"; whether a term or clause is "conspicuous" or not is for decision by
7 the court;
8 (12) [(11)] "contract" means the total legal obligation that results from the
9 parties’ agreement as affected by the code [AS 45.01 - AS 45.09] and any other applicable

10 rules of law (compare "agreement" [COMPARE "AGREEMENT"]);
11 (13) [(12)] "creditor" includes a general creditor, a secured creditor, a lien
12 creditor, and any representative of creditors, including an assignee for the benefit of creditors,
13 a trustee in bankruptcy, a receiver in equity, and an executor or administrator of an insolvent
14 debtor’s or assignor’s estate;
15 (14) [(13)] "defendant" includes a person in the position of defendant in a cross
16 action or counterclaim;
17 (15) [(14)] "delivery" with respect to instruments, documents of title, chattel
18 paper, or certificated securities means voluntary transfer of possession;
19 (16) [(15)] "document of title" includes bill of lading, dock warrant, dock
20 receipt, warehouse receipt or order for the delivery of goods, and also any other document which
21 in the regular course of business or financing is treated as adequately evidencing that the person
22 in possession of it is entitled to receive, hold, and dispose of the document and the goods it
23 covers; to be a document of title a document must purport to be issued by or addressed to a
24 bailee and purport to cover goods in the bailee’s possession which are either identified or are

25 fungible portions of an identified mass;
26 (17) [(16)] "fault" means wrongful act, omission, or breach;
27 (18) [(17)] "fungible" with respect to goods or securities means goods or
28 securities of which any unit is, by nature or usage of trade, the equivalent of any other like unit;
29 goods that are not fungible shall be deemed fungible for the purposes of the code [AS 45.01
30 - AS 45.09] to the extent that under a particular agreement or document unlike units are treated

31 as equivalents;

.5.
Nnu Trx t  IJndnrl J n H  (DELETED TEXT BRACKETED!

CSHB 294(L&C)



W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

1 (19) [(18)1 "genuine" means free of forgery or counterfeiting;
2 (20) [(19)] "good faith" means honesty in fact in the conduct or transaction
3 concerned;
4 (21) [(20)] "holder" means a person who is in possession of a document of title
5 or an instrument or a certificated investment security drawn, issued, or endorsed to the person
6 or to the order of the person or to bearer or in blank;
7 (22) [(21)] to "honor" is to pay or to accept and pay or, where a credit so
8 engages, to purchase or discount a draft complying with the terms of the credit;
9 (23) [(22)] "insolvency proceedings" includes any assignment for the benefit of

10 creditors or other proceedings intended to liquidate or rehabilitate the estate of the person
11 involved;
12 (24) [(23)] a person is "insolvent" who either has ceased to pay the person’s
13 debts in the ordinary course of business or cannot pay the person’s debts as they become due or
14 is insolvent within the meaning of the federal bankruptcy law;
15 (25) [(24)] "money" means a medium of exchange authorized or adopted by a
16 domestic or foreign government as a pan of its currency;
17 (26) [(25)] a person has "notice" of a fact when (A) the person has actual
18 knowledge of it; (B) the person has received a notice or notification of it; or (C) from all the
19 facts and circumstances known to the person at the time in question the person has reason to
20 know that it exists; a person "knows" or has "knowledge" of a fact when the person has actual
21 knowledge of it; "discover" or "learn" or a word or phrase of similar impon refers to knowledge
22 rather than to reason to know; the time and circumstances under which a notice or notification
23 may cease to be effective are not determined by the code [AS 45.01 - AS 45.09];
24 (27) [(26)1 a person "notifies" or "gives" a notice or notification to another by
25 taking such steps as may be reasonably required to inform the other in ordinary course whether
26 or not such other actually comes to know of it; a person "receives" a notice or notification when
27 (A) it comes to the person's attention; or
28 (B) it is duly delivered at the place of business through which the contract
29 was made or at any other place held out by the person as the place for receipt of the

30 communications;
31 (28) [(27)] notice, knowledge, or a notice or notification received by an

CSHB 294(L&C) -6-
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1 organization is effective for a particular transaction from the time when it is brought to the
2 attention of the individual conducting that transaction, and in any event from the time when it
3 would have been brought to that person’s attention if the organization had exercised due
4 diligence;
5 (29) [(28)] "organization" includes a corporation, government or governmental
6 subdivision or agency, business trust, estate, trust, partnership or association, two or more persons
7 having a joint or common interest, or any other legal or commercial entity;
8 (30) [(29)] "party," as distinct from "third party," means a person who has
9 engaged in a transaction or made an agreement within this chapter,

10 (31) [(30)J "person" includes an individual or an organization (See

11 AS 45.01.102);
12 (32) [(31)] "presumption" or "presumed" means that the trier of fact must find
13 the existence of the fact presumed unless evidence is introduced which would support a finding
14 of its nonexistence;
15 (33) [(32)] "purchase" includes taking by sale, discount, negotiation, mortgage,
16 pledge, lien, issue or re-issue, gift, or any other voluntary transaction creating an interest in

17 property;
18 (34) [(33)] "purchaser" means a person who takes by purchase;
19 (35) [(34)] "remedy" means any remedial right to which an aggrieved party is
20 entitled with or without resort to a tribunal;
21 (36) [(35)] "representative" includes an agent, an officer of a corporation or
22 association, and a trustee, executor, or administrator of an estate, or any other person empowered

23 to act for another,
24 (37) [(36)] "rights" includes remedies;
25 (38) [(37)] "security interest" means an interest in personal property or fixtures
26 that [WHICH] secures payment or performance of an obligation; the retention or reservation
27 of title by a seller of goods notwithstanding shipment or delivery to the buyer (AS 45.02.401)
28 is limited in effect to a reservation of a "security interest"; the term also includes an interest of
29 a buyer of accounts or chattel paper that [WHICH] is subject to AS 45.09; the special property
30 interest of a buyer of goods on identification of the goods to a contract for sale under
31 AS 45.02.401 is not a "security interest," but a buyer may also acquire a "security interest" by

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 complying with AS 45.09; unless a lease or consignment is intended as security, reservation of
2 title under the lease or consignment is not a "security interest," but a consignment is in any event
3 subject to the provisions on consignment sales (AS 45.02.326); whether a lease is intended as
4 security is to be determined by the facts of each case; however,
5 (A) the inclusion of an option to purchase does not of itself make the lease
6 one intended for security, and
7 (B) an agreement that upon compliance with the terms of the lease the
8 lessee shall become or has the option to become the owner of the property for no
9 additional consideration or for a nominal consideration does make the lease one intended

10 for security;
11 (39) [(38)] "send" in connection with writing or notice means to deposit in the
12 mail, or deliver for transmission by another usual means of communication, with postage or cost
13 of transmission provided for and properly addressed and, in the case of an instrument, to an
14 address specified on it or otherwise agreed, or if there is none to an address reasonable under the
15 circumstances; the receipt of a writing or notice within the time at which it would have arrived
16 if properly sent has the effect of a proper sending;
17 (40) [(39)] "signed" includes a symbol executed or adopted by a party with
18 present intention to authenticate a writing;
19 (41) [(40)] "surety" includes guarantor,
20 (42) [(41)] "telegram" includes a message transmitted by radio, teletype, cable,
21 a mechanical method of transmission, or the like;
22 (43) [(42)] "term" means that portion of an agreement which relates to a
23 particular matter,
24 (44) [(43)] "unauthorized" signature or endorsement means one made without
25 actual, implied, or apparent authority, and includes a forgery;
26 (45) [(44)] "value": except as otherwise provided with respect to negotiable
27 instruments and bank collections (AS 45.03.303, AS 45.04.208, and AS 45.04.209), a person
28 gives "value" for rights if the person acquires them
29 (A) in return for a binding commitment to extend credit or for the
30 extension of immediately available credit whether or not drawn upon and whether or not

31 a charge-back is provided for in the event of difficulties in collection;

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 (B) as security for or in total or partial satisfaction of a pre-existing claim;
2 (C) by accepting delivery under a pre-existing contract for purchase; or
3 (D) generally, in return for a consideration sufficient to support a simple
4 contract;
5 (46) [(45)] "warehouse receipt" means a receipt issued by a person engaged in
6 the business of storing goods for hire;
7 (47) [(46)] "written" or "writing" includes printing, typewriting, or any other
8 intentional reduction to tangible form.
9 * Sec. 9. AS 45.01.204(a) is amended to read:

10 (a) Where the code [AS 45.01 - AS 45.09] requires an action to be taken within a
11 reasonable time, a time which is not manifestly unreasonable may be fixed by agreement.
12 * Sec. 10. AS 45.02.511(c) is amended to read:
13 (c) Subject to the provisions of the code [AS 45.01 - AS 45.09] on the effect of an
14 instrument on an obligation (AS 45.03.802), payment by check is conditional and is defeated as

15 between the parties by dishonor of the check on due presentment.
16 * Sec. 11. AS 45.09.408 is amended to read:
17 Sec. 45.09.408. FINANCING STATEMENTS COVERING CONSIGNED OR LEASED
18 GOODS. A consignor or lessor of goods may file a financing statement using the terms
19 "consignor", "consignee", "lessor", "lessee", or the like instead of the terms specified in
20 AS 45.09.402. The provisions of AS 45.09.401 - 45.09.408 apply as appropriate to the financing
21 statement, but its filing may not of itself be a factor in determining whether or not the
22 consignment or lease is intended as security as defined in AS 45.01.201
23 [(AS 45.01.201(37))]. However, if it is determined for other reasons that the consignment or
24 lease is so intended, a security interest of the consignor or lessor which attaches to the consigned
25 or leased goods is perfected by the filing.
26 * Sec. 12. AS 45 is amended by adding a new chapter to read:
27 CHAPTER 12. FUNDS TRANSFERS.
28 ARTICLE 1. SUBJECT MATTER AND DEFINITIONS.
29 Sec. 45.12.101. SHORT TITLE. This chapter may be cited as Uniform Commercial

30 Code - Funds Transfers.
31 Sec. 45.12.102. SUBJECT MATTER. Except as otherwise provided in AS 45.12.108,

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 this chapter applies to funds transfers defined in AS 45.12.104.
2 Sec. 45.12.103. PAYMENT ORDER; DEFINITIONS, (a) In this chapter,
3 (1) "payment order" means an instruction of a sender to a receiving bank,
4 transmitted orally, electronically, or in writing, to pay, or to cause another bank to pay, a fixed
5 or determinable amount of money to a beneficiary if
6 (A) the instruction does not state a condition to payment to the beneficiary
7 other than time of payment;
8 (B) the receiving bank is to be reimbursed by debiting an account of, or
9 otherwise receiving payment from, the sender; and

10 (C) the instruction is transmitted by the sender directly to the receiving
11 bank or to an agent, funds-transfer system, or communication system for transmittal to
12 the receiving bank;
13 (2) "beneficiary" means the person to be paid by the beneficiary’s bank;
14 (3) "beneficiary’s bank" means the bank that is identified in a payment order in
15 which an account of the beneficiary is to be credited under an order, or that otherwise is to make
16 payment to the beneficiary if the order does not provide for payment to an account;
17 (4) "receiving bank" means the bank to which the sender’s instruction is

18 addressed;
19 (5) "sender" means the person giving the instruction to the receiving bank.
20 (b) If an instruction complying with (a)(1) of this section is to make more than one
21 payment to a beneficiary, the instruction is a separate payment order with respect to each

22 payment.
23 (c) A payment order is issued when it is sent to the receiving bank.
24 Sec. 45.12.104. FUNDS TRANSFER; DEFINITIONS. In this chapter,
25 (1) "funds transfer" means the series of transactions, beginning with the
26 originator's payment order, made for the purpose of making payment to the beneficiary of the
27 order; the term includes any payment order issued by the originator’s bank or an intermediary
28 bank intended to carry out the originator’s payment order, a funds transfer is completed by
29 acceptance by the beneficiary’s bank of a payment order for the benefit of the beneficiary of the
30 originator’s payment order;
31 (2) "intermediary bank" means a receiving bank other than the originator’s bank
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1 or the beneficiary’s bank;

2 (3) "originator" means the sender of the first payment order in a funds transfer;
3 (4) "originator’s bank" means
4 (A) the receiving bank to which the payment order of the originator is
5 issued if the originator is not a bank; or
6 (B) the originator if the originator is a bank.
7 Sec. 45.12.105. OTHER DEFINITIONS, (a) In this chapter,
8 (1) "authorized account" means a deposit account of a customer in a bank
9 designated by the customer as a source of payment of payment orders issued by the customer to

10 the bank; if a customer does not so designate an account, any account of the customer is an
11 authorized account if payment of a payment order from that account is not inconsistent with a
12 restriction on the use of that account;
13 (2) "bank" means a person engaged in the business of banking and includes a
14 savings bank, savings an'* loan association, credit union, and trust company; a branch or separate
15 office of a bank is a separate bank for purposes of this chapter,
16 (3) "customer" means a person, including a bank, having an account with a bank
17 or from whom a bank has agreed to receive payment orders;
18 (4) "funds-transfer business day" of a receiving bank means the pan of a day

19 during which the receiving bank is open for the receipt, processing, and transmittal of payment
20 orders and cancellations and amendments of payment orders;
21 (5) "funds-transfer system" means a wire transfer network, automated
22 clearinghouse, or other communication system of a clearinghouse or other association of banks
23 through which a payment order by a bank may be transmitted to the bank to which the order is
24 addressed;
25 (6) "good faith" means honesty in fact and the observance of reasonable
26 commercial standards of fair dealing;
27 (7) "prove" with respect to a fact means to meet the burden of establishing the
28 fact; "burden of establishing" has the meaning given in AS 45.01.201.
Z9 (b) Other definitions applying to this chapter and the sections in which they appear are

30 (1) "acceptance" in AS 45.12.209;
31 (2) "executed" in AS 45.12.301;

-11-
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1 (3) "execution date" in AS 45.12.301;
2 (4) "funds-transfer system rule" in AS 45.12.501;
3 (5) "payment by beneficiary’s bank to beneficiary" in AS 45.12.405;
4 (6) "payment by originator to beneficiary" in AS 45.12.406;
5 (7) "payment by sender to receiving bank" in AS 45.12.403;
6 (8) "payment date" in AS 45.12.401;
7 (9) "security procedure" in AS 45.12.201.
8 (c) The following definitions in AS 45.04.104 apply to this chapter
9 (1) "clearinghouse";

10 (2) "item";
11 (3) "suspends payments".
12 (d) In addition, AS 45.01 contains general definitions and principles of construction and
13 interpretation applicable throughout this chapter.
14 Sec. 45.12.106. TIME PAYMENT ORDER IS RECEIVED, (a) The time of receipt of
15 a payment order or communication canceling or amending a payment order is determined by the
16 rules applicable to receipt of a notice stated in AS 45.01.201(28). A receiving bank may fix a
17 cut-off time or times on a funds-transfer business day for the receipt and processing of payment
18 orders and communications canceling or amending payment orders. Different cut-off times may
19 apply to payment orders, cancellations, or amendments, or to different categories of payment
20 orders, cancellations, or amendments. A cut-off time may apply to senders generally or different
21 cut-off times may apply to different senders or categories of payment orders. If a payment order
22 or communication canceling or amending a payment order is received after the close of a funds-
23 transfer business day or after the appropriate cut-off time on a funds-transfer business day, the
24 receiving bank may treat the payment order or communication as received at the opening of the

25 next funds-transfer business day.
26 (b) If this chapter refers to an execution date or pa) ment date or states a day on which
27 a receiving bank is required to take action, and the date or day does not fall on a funds-transfer
28 business day, the next day that is a funds-transfer business day is treated as the date or day
29 stated, unless the contrary is stated in this chapter.
30 Sec. 45.12.107. FEDERAL RESERVE REGULATIONS AND OPERATING
31 CIRCULARS. Regulations of the Board of Governors of the Federal Reserve System and

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

CSHB 294(L&C) .12.
New Texr. 'Jnder lined [DELETED TEXT BRACXETEDI



1 operating circulars of the federal reserve banks supersede an inconsistent provision of this chapter
2 to the extent of the inconsistency.
3 Sec. 45.12.108. EXCLUSION OF CONSUMER TRANSACTIONS GOVERNED BY
4 FEDERAL LAW. This chapter does not apply to a funds transfer if a part of the funds transfer
5 is governed by 15 U.S.C. 1693 - 1693r (Electronic Fund Transfer Act of 1978) as amended.
6 ARTICLE 2. ISSUE AND ACCEPTANCE OF PAYMENT ORDER.
7 Sec. 45.12.201. SECURITY PROCEDURE, (a) In this chapter, "security procedure"
8 means a procedure established by agreement of a customer and a receiving bank for the purpose
9 of

10 (1) verifying that a payment order or communication amending or canceling a
11 payment order is that of the customer; or
12 (2) detecting error in the transmission or the content of the payment order or
13 communication.
14 (b) A security procedure may require the use of algorithms or other codes, identifying
15 words or numbers, encryption, call-back procedures, or similar security devices. Comparison of
16 a signature on a payment order or communication with an authorized specimen signature of the
17 customer is not by itself a security procedure.
18 Sec. 45.12.202. AUTHORIZED AND VERIFIED PAYMENT ORDERS, (a) A payment
19 order received by the receiving bank is the authorized order of the person identified as sender
20 if that person authorized the order or is otherwise bound by it under the law of agency.
21 (b) If a bank and its customer have agreed that the authenticity of payment orders issued
22 to the bank in the name of the customer as sender will be verified under a security procedure,
2 3  a payment order received by the receiving bank is effective as the order of the customer, whether
24 or not authorized, if
25 (1) the security procedure is a commercially reasonable method of providing

26 security against unauthorized payment orders; and
27 (2) the bank proves that it accepted the payment order in good faith and in
28 compliance with the security procedure and any written agreement or instruction of the customer
29 restricting acceptance of payment orders issued in the name of the customer, the bank is not
3 0  required to follow an instruction that violates a written agreement with the customer or notice
3 1  of which is not received at a time and in a manner affording the bank a reasonable opportunity
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1 to act on it before the payment order is accepted.
2 (c) Commercial reasonableness of a security procedure is a question of law to be
3 determined by considering the wishes of the customer expressed to the bank, the circumstances
4 of the customer known to the bank, including the size, type, and frequency of payment orders
5 normally issued by the customer to the bank, alternative security procedures offered to the
6 customer, and security procedures in general use by customers and receiving banks similarly
7 situated. A security procedure is considered to be commercially reasonable if
8 (1) the security procedure was chosen by the customer after the bank offered, and
9 the customer refused, a security procedure that was commercially reasonable for that customer,

10 and
11 (2) the customer expressly agreed in writing to be bound by a payment order,
12 whether or not authorized, issued in its name and accepted by the bank in compliance with the
13 security procedure chosen by the customer.
14 (d) This section applies to amendments and cancellations of payment orders to the same

15 extent that it applies to payment orders.
16 (e) Except as provided in this section and in AS 45.12.203(a)(1), rights and obligations
17 arising under this section or AS 45.12.203 may not be varied by agreement.
18 (f) In this chapter, "sender" includes the customer in whose name a payment order is
19 issued if the order is the authorized order of the customer under (a) of this section, or it is
20 effective as the order of the customer under (b) of this section.
21 Sec. 45.12.203. UNENFORCEABILITY OF CERTAIN VERIFIED PAYMENT
22 ORDERS, (a) If an accepted payment order is not, under AS 45.12.202(a), an authorized order
23 of a customer identified as sender, but is effective as an order of the customer under
24 AS 45.12.202(b), the following rules apply:
25 (1) by express written agreement, the receiving bank may limit the extent to

26 which it is entitled to enforce or retain payment of the payment order,
27 (2) the receiving bank is not entitled to enforce or retain payment of the payment
28 order if the customer proves that the order was not caused, directly or indirectly, by a person
29 (A) entrusted at any time with duties to act for the customer with respect
30 to payment orders or the security procedure; or
31 (B) who obtained access to transmitting facilities of the customer or who
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1 obtained, from a source controlled by the customer and without authority of the receiving
2 bank, information facilitating breach of the security procedure, regardless of how the
3 information was obtained or whether the customer was at fault; in this subparagraph,
4 "information" includes any access device, computer software, or the like.
5 (b) This section applies to amendments of payment orders to the same extent that it
6 applies to payment orders.
7 Sec. 45.12.204. REFUND OF PAYMENT AND DUTY OF CUSTOMER TO REPORT
8 WITH RESPECT TO UNAUTHORIZED PAYMENT ORDER, (a) If a receiving bank accepts
9 a payment order issued in the name of its customer as sender and if the payment order is not

10 authorized and not effective as the order of the customer under AS 45.12.202, or not enforceable
11 in whole or in part against the customer under AS 45.12.203, the bank shall refund payment of
12 the payment order received from the customer to the extent that the bank is not entitled to
13 enforce payment and shall pay interest on the refundable amount calculated from the date the
14 bank received payment to the date of the refund. However, the customer is not entitled to
15 interest from the bank on the amount to be refunded if the customer fails to exercise ordinary
16 care to determine that the order was not authorized by the customer and to notify the bank of the
17 relevant facts within a reasonable time not exceeding 90 days after the date the customer received
18 notification from the bank that the order was accepted or that the customer’s account was debited
19 with respect to the order. The bank is not entitled to recovery from the customer on account of
20 a failure by the customer to give notification as stated in this section.
21 (b) Reasonable time under (a) of this section may be fixed by agreement as stated in
22 AS 45.01.204(a), but the obligation of a receiving bank to refund payment as stated in (a) of this
23 section may not otherwise be varied by agreement.
24 Sec. 45.12.205. ERRONEOUS PAYMENT ORDERS, (a) If an accepted payment order
25 was transmitted under a security procedure for the detection of error and the payment order was

26 an erroneous payment order, the following rules apply:
27 (1) if the sender proves that the sender or a person acting on behalf of the sender
28 under AS 45.12.206 complied with the security procedure and that the error would have been
29 detected if the receiving bank had also complied, the sender is not obliged to pay the order to
30 the extent s.ated in (2) and (3) of this subsection;
31 (2) if the funds transfer is completed on the basis of an erroneous payment order
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1 described in (d)(1) or (3) of this section, the sender is not obliged to pay the order and the
2 receiving bank is entitled to recover from the beneficiary any amount paid to the beneficiary to
3 the extent allowed by the law governing mistake and restitution;
4 (3) if the funds transfer is completed on the basis of an erroneous payment order
5 described in (d)(2) of this section, the sender is not obliged to pay the order to the extent the
6 amount received by the beneficiary is greater than the amount intended by the sender, in that
7 case, the receiving bank is entitled to recover from the beneficiary the excess amount received
8 to the extent allowed by the law governing mistake and restitution.
9 (b) If the sender of an erroneous payment order is not obliged to pay all or pan of the

10 order, and if the sender receives notification from the receiving bank that the order was accepted
11 by the bank or that the sender’s account was debited with respect to the order, the sender has a
12 duty to exercise ordinary care, on the basis of information available to the sender, to discover the
13 error with respect to the order and to advise the bank of the relevant facts within a reasonable
14 time, not exceeding 90 days, after the bank’s notification was received by the sender. If the bank
15 proves that the sender failed to perform that duty, the sender is liable to the bank for the loss the
16 bank proves it incurred as a result of the failure, but the liability of the sender may not exceed

17 the amount of the sender’s order.
18 (c) This section applies to amendments to payment orders to the same extent it applies

19 to payment orders.
20 (d) In this section, "erroneous payment order" means a payment order that
21 (1) erroneously instructed payment to a beneficiary not intended by the sender,

22 (2) erroneously instructed payment in an amount greater than the amount intended

23 by the sender, or
24 (3) was an erroneously transmitted duplicate of a payment order previously sent

25 by the sender.
26 Sec. 45.12.206. TRANSMISSION OF PAYMENT ORDER THROUGH FUNDS-
27 TRANSFER OR OTHER COMMUNICATION SYSTEM, (a) If a payment order addressed to
28 a receiving bank is transmitted to a funds-transfer system or other third-party communication
29 system for transmittal to the bank, the system is considered to be an agent of the sender for the
30 purpose of transmitting the payment order to the bank. If there is a discrepancy between the
31 terms of the payment order transmitted to the system and the terms of the payment order
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1 transmitted by the system to the bank, the terms of the payment order of the sender are those
2 transmitted by the system. This section does not apply to a funds-transfer system of the federal
3 reserve banks.
4 (b) This section applies to cancellations and amendments of payment orders to the same
5 extent that it applies to payment orders.
6 Sec. 45.12.207. MISDESCRIPTION OF BENEFICIARY, (a) Subject to (b) of this
7 section, if, in a payment order received by the beneficiary’s bank, the name, bank account
8 number, or other identification of the beneficiary refers to a nonexistent or unidentifiable person
9 or account, no person has rights as a beneficiary of the order, and acceptance of the order cannot

10 occur.
11 (b) If a payment order received by the beneficiary’s bank identifies the beneficiary both
12 by name and by an identifying or bank account number and the name and number identify
13 different persons, the following rules apply:
14 (1) except as otherwise provided in (c) of this section, if the beneficiary’s bank
15 does not know that the name and number refer to different persons, it may rely on the number
16 as the proper identification of the beneficiary of the order, the beneficiary’s bank does not need
17 to determine whether the name and number refer to the same person;
18 (2) if the beneficiary’s bank pays the person identified by name or knows that the
19 name and number identify different persons, no person has rights as beneficiary except the person
20 paid by the beneficiary’s bank if that person was entitled to receive payment from the originator
21 of the funds transfer, if no person has rights as beneficiary, acceptance of the order cannot occur.
22 (c) If a payment order described in (b) of this section is accepted, if the originator’s
23 payment order described the beneficiary inconsistently by name and number, and if the
24 beneficiary’s bank pays the person identified by number as permitted by (b)(1) of this section,
25 the following rules apply:
26 (1) if the originator is a bank, the originator is obliged to pay its order,
27 (2) if the originator is not a bank and proves that the person identified by number
28 was not entitled to receive payment from the originator, the originator is not obliged to pay its
29 order unless the originator’s bank proves that the originator, before acceptance of the originator’s
30 order, had notice that payment of a payment order issued by the originator might be made by the

31 beneficiary’s bank on the basis of an identifying or bank account number even if it identifies a
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1 person different from the named beneficiary; proof of notice may be made by any admissible
2 evidence; the originator’s bank satisfies the burden of proof if it proves that the originator, before
3 the payment order was accepted, signed a writing stating the information to which the notice
4 relates.

5 (d) In a case governed by (b)(1) of this section, if the beneficiary’s bank rightfully pays
6 the person identified by number and that person was not entitled to receive payment from the
7 originator, the amount paid may be recovered from that person to the extent allowed by the law
8 governing mistake and restitution as follows;
9 (1) if the originator is obliged to pay its payment order as stated in (c) of this

10 section, the originator has the right to recover,

11 (2) if the originator is not a bank and is not obliged to pay its payment order, the
12 originator’s bank has the right to recover.
13 Sec. 45.12.208. MISDESCRIPTION OF INTERMEDIARY BANK OR BENEFICIARY’S
14 BANK, (a) The following rules in this subsection apply to a payment order identifying an
15 intermediary bank or the beneficiary’s bank only by an identifying number:
16 (1) the receiving bank may rely on the number as the proper identification of the
17 intermediary or beneficiary’s bank and need not determine whether the number identifies a bank;
18 (2) the sender is obliged to compensate the receiving bank for any loss and
19 expenses incurred by the receiving bank as a result of its reliance on the number in executing or
20 attempting to execute the order.
21 (b) The following rules in this subsection apply to a payment order identifying an
22 intermediary bank or the beneficiary’s bank both by name and an identifying number if the name
23 and number identify different persons:
24 (I) if the sender is a bank, the receiving bank may rely on the number as the
25 proper identification of the intermediary or beneficiary’s bank if the receiving bank, when it
26 executes die sender’s order, does not know that the name and number identify different persons;

27 the receiving bank does not need to determine whether the name and number refer to the same
28 person or whether the number refers to a bank; the sender is obliged to compensate the receiving
29 bank for any loss and expenses incurred by the receiving bank as a result of its reliance on the
30 number in executing or attempting to execute the order;
31 (2) if the sender is not a bank and the receiving bank proves that the sender,
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1 before the payment order was accepted, had notice that the receiving bank might rely on the
2 number as the proper identification of the intermediary or beneficiary’s bank even if it identifies
3 a person different from the bank identified by name, the rights and obligations of the sender and
4 the receiving bank are governed by (b)(1) of this section, as though the sender were a bank;
5 proof of notice may be made by any admissible evidence; the receiving bank satisfies the burden
6 of proof if it proves that the sender, before the payment order was accepted, signed a writing
7 stating the information to which the notice relates;
8 (3) regardless of whether the sender is a bank, the receiving bank may rely on the
9 name as the proper identification of the intermediary or beneficiary’s bank if the receiving bank,

10 at the time it executes the sender’s order, does not know that the name and number identify
11 different persons; the receiving bank does not need to determine whether the name and number
12 refer to the same person;
13 (4) if the receiving bank knows that the name and number identify different
14 persons, reliance on either the name or the number in executing the sender’s payment order is
15 a breach of the obligation stated in AS 45.12.302(a)(1).
16 Sec. 45.12.209. ACCEPTANCE OF PAYMENT ORDER, (a) Subject to (d) of this
17 section, a receiving bank other than the beneficiary’s bank accepts a payment order when it

18 executes the order.
19 (b) Subject to (c) and (d) of this section, a beneficiary’s bank accepts a payment order

20 at the earliest of the following times:
21 (1) when the bank
22 (A) pays the beneficiary as stated in AS 45.12.405(a) or (b); or
23 (B) notifies the beneficiary of receipt of the order or that the account of
24 the beneficiary has been credited with respect to the order unless the notice indicates that
25 the bank is rejecting the order or that funds with respect to the order may not be
26 withdrawn or used until receipt of payment from the sender of the order,
27 (2) when the bank receives payment of the entire amount of the sender’s order
28 under AS 45.12.403(a)(1) or (2); or
29 (3) the opening of the next funds-transfer business day of the bank following the
30 payment date of the order if, at the opening of the next funds-transfer business day, the amount
31 of the sender’s order is fully covered by a withdrawable credit balance in an authorized account
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1 of the sender, or the bank has otherwise received full payment from the sender, unless the order
2 was rejected before the opening of the next funds-transfer business day, is rejected within one
3 hour after the opening of the next funds-transfer business day, or, if later, is rejected one hour
4 after the opening of the next business day of the sender following the payment date; if notice of
5 rejection is received by the sender after the payment date and the authorized account of the
6 sender does not bear interest, the bank is obliged to pay interest to the sender on the amount of
7 the order for the number of days elapsing after the payment date to the day the sender receives
8 notice or learns that the order was not accepted, counting that day as an elapsed day; if the
9 withdrawable credit balance during that period falls below the amount of the order, the amount

10 of interest payable is reduced accordingly.
11 (c) Acceptance of a payment order may not occur before the order is received by the
12 receiving bank. Acceptance does not occur under (b)(2) or (3) of this section if the beneficiary
13 of the payment order does not have an account with the receiving bank, the account has been
14 closed, or the receiving bank is not permitted by law to receive credits for the beneficiary’s

15 account.
16 (d) A payment order issued to the originator’s bank cannot be accepted until the payment
17 date if the bank is the beneficiary’s bank, or the execution date if the bank is not the
18 beneficiary’s bank. If the originator’s bank executes the originator’s payment < rder before the
19 execution date or pays the beneficiary of the originator’s payment order before the payment date
20 and the payment order is subsequently canceled under AS 45.12.211(b), the bank may recover
21 from the beneficiary any payment received to the extent allowed by the law governing mistake
22 and restitution.
23 Sec. 45.12.210. REJECTION OF PAYMENT ORDER, (a) A payment order is rejected
24 by the receiving bank by a notice of rejection transmitted to the sender orally, electronically, or
25 in writing. A notice of rejection docs not need to use particular words and is sufficient if it
26 indicates that the receiving bank is rejecting the order or will not execute or pay the order.
27 Rejection is effective when the totice is given if transmission is by a means that is reasonable
28 in the circumstances. If notice of rejection is given by a means that is not reasonable, rejection
29 is effective when the notice is received. If an agreement of the sender and receiving bank
30 establishes the means to be used to reject a payment order, means
31 (1) complying with the agreement arc reasonable; and
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1 (2) not complying with the agreement are not reasonable unless significant delay
2 in receipt of the notice did not result from the use of the noncomplying means.
3 (b) This subsection applies if a receiving bank other than the beneficiary’s bank fails to
4 execute a payment order despite the existence on the execution date of a withdrawable credit
5 balance in an authorized account of the sender sufficient to cover the order. If the sender does
6 not receive notice of rejection of the order on the execution date ai.d the authorized account of
7 the sender does not bear interest, the bank is obliged to pay interest to the sender on the amount
8 of the order for the number of days elapsing after the execution date to the earlier of the day the
9 order is canceled under AS 45.12.211(e) or the day the sender receives notice or learns that the

10 order was not executed, counting the final day of the period as an elapsed day. If the
11 withdrawable credit balance during that period falls below the amount of the order, the amount
12 of interest is reduced accordingly.
13 (c) If a receiving bank suspends payments, all unaccepted payment orders issued to it are
14 considered rejected at the time the bank suspends payments.
15 (d) Acceptance of a payment order precludes a later rejection of the order. Rejection of
16 a payment order precludes a later acceptance of the order.
17 Sec. 45.12.211. CANCELLATION AND AMENDMENT OF PAYMENT ORDER, (a)
18 A communication of the sender of a payment order canceling or amending the order may be
19 transmitted to the receiving bank orally, electronically, or in writing. If a security procedure is
20 in effect between the sender and the receiving bank, the communication is not effective to cancel
21 or amend the order unless the communication is verified under the security procedure or the bank
22 agrees to the cancellation or amendment.
23 (b) Subject to (a) of this section, a communication by the sender canceling or amending
24 a payment order is effective to cancel or amend the order if notice of the communication is
25 received at a time and in a manner affording the receiving bank a reasonable opportunity to act
26 on the communication before the bank accepts the payment order.
27 (c) After a payment order has been accepted, cancellation or amendment of the order is
28 not effective unless the receiving bank agrees or a funds-transfer system rule allows cancellation
29 or amendment without agreement of the bank. The following rules also apply:
30 (1) with respect to a payment order accepted by a receiving bank other than the

31 beneficiary’s bank, cancellation or amendment is not effective unless a confomiing cancellation
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1 or amendment of the payment order issued by the receiving bank is also made;
2 (2) with respect to a payment onder accepted by the beneficiary’s bank,
3 cancellation or amendment is not effective unless die order was issued in execution of an
4 unauthorized payment order, or because of a mistake by a sender in the funds transfer, if the
5 mistake resulted in the issuance of a payment order that
6 (A) is a duplicate of a payment order previously issued by the sender,
7 (B) orders payment to a beneficiary not entitled to receive payment from
8 the originator; or
9 (C) orders payment in an amount greater than the amount the beneficiary

10 was entitled to receive from the originator.
11 (d) Under (c)(2) of this section, if the payment order is canceled or amended, the
12 beneficiary’s bank is entitled to recover from the beneficiary any amount paid to the beneficiary
13 to the extent allowed by the law governing mistake and restitution.
14 (e) An unaccepted payment order is canceled by operation of law at the close of the fifth
15 funds-transfer business day of the receiving bank after the execution date or payment date of the

16 order.
17 (f) A canceled payment order cannot be accepted. If an accepted payment order is
18 canceled, the acceptance is nullified and no person has a right or obligation based on the
19 acceptance. Amendment of a payment order is considered to be cancellation of the original
2J order at the time of amendment and issue of a new payment order in the amended form at the

21 same time.
22 (g) Unless otherwise provided in an agreement of the parties or in a funds-transfer system
23 rule, if the receiving bank, after accepting a payment order, agrees to cancellation or amendment
24 of the order by the sender or is bound by a funds-transfer system rule allowing cancellation or
25 amendment without the banks’ agreement, the sender, whether or not cancellation or amendment
26 is effective, is liable to the bank for any loss and expenses, including reasonable attorney fees,
27 incurred by the bank as a result of the cancellation or amendment or attempted cancellation or

28 amendment
29 (h) A payment order is not revoked by the death or legal incapacity of the sender unless
30 the receiving bank knows of the death or of an adjudication of incapacity by a court of competent
31 jurisdiction and has reasonable opportunity to act before acceptance of the order.
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1 (i) A funds-transfer system rule is not effective to the extent that it conflicts with (c)(2)
2 or (d) of this section.
3 Sec. 45.12.212. LIABILITY AND DUTY OF RECEIVING BANK REGARDING
4 UNACCEPTED PAYMENT ORDER. If a receiving bank fails to accept a payment order that
5 it is obliged by express agreement to accept, the bank is liable for breach of the agreement to the
6 extent provided in the agreement or in this chapter, but does not otherwise have a duty to accept
7 a payment order or, before acceptance, to take action, or refrain from taking action, with respect
8 to the order except as provided in this chapter or by express agreement. Liability based on
9 acceptance arises only when acceptance occurs as stated in AS 45.12.209, and liability is limited

10 to liability provided in this chapter. A receiving bank is not the agent of the sender or
11 beneficiary of the payment order it accepts, or of another party to the funds transfer, and the bank
12 does not owe a duty to a party to the funds transfer except as provided in this chapter or by
13 express agreement.
14 ARTICLE 3. EXECUTION OF SENDER’S PAYMENT ORDER BY RECEIVING BANK.

15 Sec. 45.12.301. EXECUTION AND EXECUTION DATE, (a) A payment order is
16 executed by the receiving bank when it issues a payment order intended to cany out the payment
17 order received by the bank. A payment order received by the beneficiary’s bank can be accepted

18 but cannot be executed.
19 (b) "Execution date" of a payment order means the day on which the receiving bank may
20 properly issue a payment order in execution of the sender’s order. The execution date may be
21 determined by instruction of the sender but cannot be earlier than the day the order is received
22 and, unless otherwise determined, is the day the order is received. If the sender’s instruction
23 states a payment date, the execution date is the payment date or an earlier date on which
24 execution is reasonably necessary to allow payment to the beneficiary on the payment date.
25 Sec. 45.12.302. OBLIGATIONS OF RECEIVING BANK IN EXECUTION OF
26 PAYMENT ORDER, (a) Except as provided in (b) - (d) of this section, if the receiving bank
27 accepts a payment order under AS 45.12.209(a), the bank has the following obligations in

28 executing the order:
29 (1) the receiving bank is obliged to issue, on the execution date, a payment order
30 complying with the sender’s order and to follow the sender’s instructions concerning
31 (A) an intermediary bank or funds-transfer system to be used in carrying
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1 out the funds transfer; or

2 (B) the means by which payment orders are to be transmitted in the funds
3 transfer; if the originator’s bank issues a payment order to an intermediary barx, the
4 originator’s bank is obliged to instruct the intermediary bank according to the instruction
5 of the originator, an intermediary bank in the funds transfer is similarly bound by an
6 instruction given to it by the sender of the payment order it accepts;
7 (2) if the sender’s instruction states that the funds transfer is to be carried out
8 telephonically or by wire transfer or otherwise indicates that the funds transfer is to be carried
9 out by the most expeditious means, the receiving bank is obliged to transmit its payment order

10 by the most expeditious available means, and to instruct an intermediary bank accordingly; if a
11 sender’s instruction states a payment date, the receiving bank is obliged to transmit its payment
12 order at a time and by means reasonably necessary to allow payment to the beneficiary on the
13 payment date or as soon after that date as is feasible.
14 (b) Unless otherwise instructed, a receiving bank executing a payment order may
15 (1) use any funds-transfer system if use of that system is reasonable in the
16 circumstances; and
17 (2) issue a payment order to the beneficiary’s bank or to an intermediary bank
18 through which a payment order conforming to the sender’s order can expeditiously be issued to
19 the beneficiary’s bank if the receiving bank exercises ordinary care in the selection of the
20 intermediary bank; a receiving bank is not required to follow an instruction of the sender
21 designating a funds-transfer system to be used in carrying out the funds transfer if the receiving
22 bank, in good faith, determines that it is not feasible to follow the instruction or that following

23 the instruction would unduly delay completion of the funds transfer.
24 (c) Unless (a)(2) of this section applies or the receiving bank is otherwise instructed, the
25 bank may execute a payment order by transmitting its payment order by first class mail or by any
26 means reasonable in the circumstances. If the receiving bank is instructed to execute the sender’s
27 order by transmitting its payment order by a particular means, the receiving bank may issue its
28 payment order by the means stated or by means as expeditious as the means stated.
29 (d) Unless instructed by the sender,
30 (1) the receiving bank may not obtain payment of its charges for services and
31 expenses in connection with the execution of the sender’s order by issuing a payment order in
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1 an amount equal to the amount of the sender’s order less die amount of the charges; and
2 (2) may not instruct a subsequent receiving bank to obtain payment of its charges
3 in the same manner.
4 Sec. 45.12.303. ERRONEOUS EXECUTION OF PAYMENT ORDER, (a) If a
5  receiving bank executes the payment order of the sender by issuing a payment order in an
6 amount greater than the amount of the sender’s order, or if a receiving bank issues a payment
7 order in execution of the sender’s order and then issues a duplicate order, the bank is entitled to
8 payment of the amount of the sender’s order under AS 45.12.402(c) if that subsection is
9 otherwise satisfied. The bank is entitled to recover from the beneficiary of the erroneous order

10 the excess payment received to the extent allowed by the law governing mistake and restitution.
11 (b) A receiving bank that executes the payment order of the sender by issuing a payment
12 order in an amount less than the amount of the sender’s order is entitled to payment of the
i J  amount of the sender’s order under AS 45.12.402(c) if that subsection is otherwise satisfied and
1 4  the bank corrects its mistake by issuing an additional payment order for the benefit of the
1 5  beneficiary of the sender’s order. If the error is not corrected, the issuer of the erroneous order
16 is entitled to receive or retain payment from the sender of the order it accepted only to the extent
17 of the amount of the erroneous order. This subsection does not apply if the receiving bank
18 executes the sender’s payment order by issuing a payment order in an amount less than the

19 amount of the sender’s order for the purpose of obtaining payment of its charges for services and
20 expenses pursuant to instruction of the sender.
21 (c) It a receiving bank executes the payment order of the sender by issuing a payment
22 order to a beneficiary different from the beneficiary of the sender’s order and the funds transfer
23 is completed on the basis of that error, the sender of the payment order that was erroneously
24 executed and all previous senders in the funds transfer are not obliged to pay the payment orders
25 they issued. The issuer of the erroneous order is entitled to recover from the beneficiary of the
26 order the payment received to the extent allowed by the law governing mistake and restitution.
27 Sec. 45.12.304. DUTY OF SENDER TO REPORT ERRONEOUSLY EXECUTED
28 PAYMENT ORDER. If the sender of a payment order that is erroneously executed as stated in
29 AS 45.12.303 receives notification from the receiving bank that the order was executed or that
30 the sender’s account was debited with respect to the order, the sender has a duty to exercise

31 ordinary care to determine, on the basis of information available to the sender, that the order was
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1 erroneously executed and to notify the bank of the relevant facts within a reasonable time not
2 exceeding 90 days after the notification from the bank was received by the sender. If the sender
3 fails to perform that duty, the bank is not obliged to pay interest on any amount refundable to
4 the sender under AS 45.12.402(d) for the period before the bank leams of the execution error.
5 The bank is not entitled to any recovery from the sender on account of a failure by the sender
6 to perform the duty stated in this section.
7 Sec. 45.12.305. LIABILITY FOR LATE OR IMPROPER EXECUTION OR FAILURE
8 TO EXECUTE PAYMENT ORDER, (a) If a funds transfer is completed but execution of a
9 payment order by the receiving bank in breach of AS 45.12.302 results in delay in payment to

10 the beneficiary, the bank is obliged to pay interest to either the originator or the beneficiary of
11 the funds transfer for the period of delay caused by the improper execution. Except as provided
12 in (c) of this section, additional damages are not recoverable.
13 (b) If execution of a payment order by a receiving bank in breach of AS 45.12.302
14 results in noncompletion of the funds transfer, failure to use an intermediary bank designated by
15 the originator, or issuance of a payment order that does not comply with the terms of the
16 payment order of the originator, the bank is liable to the originator for its expenses in the funds
17 transfer and for incidental expenses and interest losses, to the extent not covered by (a) of this
18 section, resulting from the improper execution. Except as provided in (c) of this section,

19 additional damages are not recoverable.
20 (c) In addition to the amounts payable under (a) and (b) of this section, damages,
21 including consequential damages, are recoverable to the extent provided in an express written
22 agreement of the receiving bank.
23 (d) If a receiving bank fails to execute a payment order it was obliged by express
24 agreement to execute, the receiving bank is liable to the sender for its expenses in the transaction
25 and for incidental expenses and interest losses resulting from the failure to execute. Additional
26 damages, including consequential damages, are recoverable to the extent provided in an express
27 written agreement of the receiving bank, but are not otherwise recoverable.
28 (e) Reasonable attorney fees are recoverable if demand for compensation under (a) or (b)
29 of this section is made and refused before an action is brought on the claim. If a claim is made
30 for breach of an agreement under (d) of this section and the agreement does not provide for
31 damages, reasonable attorney fees are recoverable if demand for compensation under (d) of this
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1 section is made and refused before an action is brought on the claim.
2 (0  Except as stated in this section, the liability of a receiving bank under (a) and (b) of
3 this section may not be varied by agreement.
4 ARTICLE 4. PAYMENT.
5 Sec. 45.12.401. PAYMENT DATE. "Payment date" of a payment order means the day
6 on which the amount of the order is payable to the beneficiary by the beneficiary’s bank. The
7 payment date may be determined by instruction of the sender but cannot be earlier than the day
8 the order is received by the beneficiaiy’s bank and, unless otherwise determined, is the day the
9 order is received by the beneficiary’s bank.

10 Sec. 45.12.402. OBLIGATION OF SENDER TO PAY RECEIVING BANK, (a) This
11 section is subject to AS 45.12.205 and 45.12.207.
12 (b) With respect to a payment order issued to the beneficiary’s bank, acceptance of the
13 order by the bank obliges the sender to pay the bank the amount of the order, but payment is not
14 due until the payment date of the order.
15 (c) With respect to a payment order issued to a receiving bank other than the
16 beneficiary’s bank, acceptance of the order by the receiving bank obliges the sender to pay the
17 bank the amount of the sender’s order. Payment by the sender is not due until the execution date
18 of the sender’s order. The obligation of that sender to pay its payment order is excused if the
19 funds transfer is not completed by acceptance by the beneficiary’s bank of a payment order
20 instructing payment to the beneficiary of that sender’s payment order. This subsection is subject
21 to (c) of this section and to AS 45.12.303.
22 (d) If the sender of a payment order pays the order and was not obliged to pay all or pan
23 of the amount paid, the bank receiving payment is obliged to refund payment to the extent the
24 sender was not obliged to pay. Except as provided in AS 45.12.204 and 45.12.304, interest is
25 payable on the refundable amount from the date of payment.
26 (e) If a funds transfer is not completed as stated in (c) of this section and an intermediary
27 bank is obliged to refund payment as stated in (d) of this section but is unable to do so because
28 not permitted by applicable, law or because the bank suspends payments, a sender in the funds
29 transfer that executed a payment order in compliance with an instruction, as stated in
30 AS 45.12.302(a)(1), to route the funds transfer through that intermediary bank is entitled to

31 receive or retain payment from the sender of the payment order that it accepted. The first sender
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1 in the funds transfer that issued an instruction requiring routing through that intermediary bank
2 is subrogated to the right of the bank that paid the intermediary bank to refund as stated in (d)
3 of this section.
4 (f) The right of the sender of a payment order to be excused from the obligation to pay
5 the order as stated in (c) of this section or to receive refund under (d) of this section may not be
6 varied by agreement.
7 Sec. 45.12.403. PAYMENT BY SENDER TO RECEIVING BANK, (a) Payment of the
8 sender’s obligation under AS 45.12.402 to pay the receiving bank occurs as follows:
9 (1) if the sender is a bank, payment occurs when the receiving bank receives final

10 settlement of the obligation through a federal reserve bank or through a funds-transfer system;
11 (2) if the sender is a bank and the sender
12 (A) credited an account of the receiving bank with the sender, or
13 (B) caused an account of the receiving bank in another bank to be
14 credited, payment occurs when the credit is withdrawn or, if not withdrawn, at midnight
15 of the day on which the credit is withdrawable and the receiving bank leams of that fact;
16 (3) if the receiving bank debits an account of the sender with the receiving bank,
17 payment occurs when the debit is made to the extent that the debit is covered by a withdrawable
18 credit balance in the account.
19 (b) If the sender and receiving bank are members of a funds-transfer system that nets
20 obligations multilaterally among participants, the receiving bank receives final set dement when
21 settlement is complete in accordance with the rules of the system. The obligation of the sender
22 to pay the amount of a payment order transmitted through the funds-transfer system may be
23 satisfied, to the extent permitted by the rules of the system, by setting off and applying against
24 the sender’s obligation the right of the sender to receive payment from the receiving bank of the
25 amount of any other payment order transmitted to the sender by the receiving bank through the
26 funds-transfer system. The aggregate balance of obligations owed by each sender to each
27 receiving bank in the funds-transfer system may be satisfied, to the extent permitted by the rules
28 of the system, by setting off and applying against that balance the aggregate balance of
29 obligations owed to the sender by other members of the system. The aggregate balance is
30 determined after the right of setoff stated in the second sentence of this subsection has been

31 exercised.
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1 (c) If two banks transmit payment orders to each other under an agreement that
2 settlement of the obligations of each bank to the other under AS 45.12.402 will be made at the
3 end of the day or other period, the total amount owed with respect to all orders transmitted by
4 one bank shall be set off against the total amount owed with respect to all orders transmitted by
5 the other bank. To the extent of the setoff, each bank has made payment to the other.
6 (d) In a case not covered under (a) of this section, the time when payment of the sender’s
7 obligation under AS 45.12.402(b) or (c) occurs is governed by applicable principles of law' that
8 determine when an obligation is satisfied.
9 Sec. 45.12.404. OBLIGATION OF BENEFICIARY’S BANK TO PAY AND GIVE

10 NOTICE TO BENEFICIARY, (a) Subject to AS 45.12.211(f) and 45.12.405(d) and (e), if a
11 beneficiary’s bank accepts a payment order, the bank is obliged to pay the amount of the order
12 to the beneficiary of the order. Payment is due on the payment date of the order, but if
13 acceptance occurs on the payment date after the close of the funds-transfer business day of the
14 bank, payment is due on the next funds-transfer business day. If the bank refuses to pay after
15 demand by the beneficiary and receipt of notice of particular circumstances that will give rise to
16 consequential damages as a result of nonpayment, the beneficiary may recover damages resulting
17 from the refusal to pay to the extent that the bank had notice of the damages, unless the bank
18 proves that it did not pay because of a reasonable doubt concerning the right of the beneficiary

19 to payment.
20 (b) If a payment order accepted by the beneficiary’s bank instructs payment to an account
21 of the beneficiary, the bank is obliged to notify the beneficiary of receipt of the order before

| 22 midnight of the next funds-transfer business day following the payment date. If the payment

I 23 order does not instruct payment to an account of the beneficiary, the bank is required to notify
i
I 24 the beneficiary only if notice is required by the order. Notice may be given by first class mail
I

25 or other means reasonable in the circumstances. If the bank fails to give the required notice, the
I 26 bank is obliged to pay interest to the beneficiary on the amount of the payment order from the

27 day notice should have been given until the day the beneficiary learned of receipt of the payment
28 order by the bank. Other damages are not recoverable. Reasonable attorney fees are also
29_ recoverable if demand for interest is made and refused before an action is brought on the claim.
30 (c) The right of a beneficiary to receive payment and damages as stated in (a) of this
31 section may not be varied by agreement or a funds-transfer system rule. The right of a
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1 beneficiary to be notified as stated in (b) of this section may be varied by agreement of the
2 beneficiary or by a funds-transfer system rule if the beneficiary is notified of the rule before
3 initiation of the funds transfer.

4 Sec. 45.12.405. PAYMENT BY BENEFICIARY’S BANK TO BENEFICIARY, (a) If
5 the beneficiary’s bank credits an account of the beneficiary of a payment order, payment of the
6 bank’s obligation under AS 45.12.404(a) occurs when and to the extent that
7 (1) the beneficiary is notified of the right to withdraw the credit;
8 (2) the bank lawfully applies the credit to a debt of the beneficiary; or
9 (3) funds with respect to the order are otherwise made available to the beneficiary

10 by the bank.
11 (b) If the beneficiary’s bank does not credit an account of the beneficiary of a payment
12 order, the time when payment of the bank’s obligation under AS 45.12.404(a) occurs is governed
13 by principles of law that determine when an obligation is satisfied.
14 (c) Except as stated in (d) and (e) of this section, if the beneficiary’s bank pays the
15 beneficiary of a payment order under a condition to payment or agreement of the beneficiary
16 giving the bank the right to recover payment from the beneficiary if the bank does not receive
17 payment of the order, the condition to payment or agreement is not enforceable.
18 (d) A funds-transfer system rule may provide that payments made to beneficiaries of
19 funds transfers made through the system are provisional until receipt of payment by the
20 beneficiary’s bank of the payment order it accepted. A beneficiary’s bank that makes a payment
21 that is provisional under the rule is entitled to refund from the beneficiary if the rule requires that
22 both the beneficiary and the originator be given notice of the provisional nature of the payment
23 before the funds transfer is initiated, if the beneficiary, the beneficiary’s bank, and the
24 originator’s bank agreed to be bound by the rule, and if the beneficiary’s bank did not receive
25 payment of the payment order that it accepted. If the beneficiary is obliged to refund payment
26 to the beneficiary’s bank, acceptance of the payment order by the beneficiary’s bank is nullified
27 and a payment by the originator of the funds transfer to the beneficiary does not occur under

28 AS 45.12.406.
29 (e) This subsection applies to a funds transfer that includes a payment order transmitted
30 over a funds-transfer system that nets obligations multilaterally among participants and has in
31 effect a loss-sharing agreement among participants for the purpose of providing funds necessary
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1 to complete settlement of the obligations of one or more participants that do not meet their
2 settlement obligations. If the beneficiaiy’s bank in the funds transfer accepts a payment order
3 and the system fails to complete settlement under its rules with respect to any payment order in
4 the funds transfer,

5 (1) the acceptance by the beneficiary’s bank is nullified and no person has a right
6 or obligation based on the acceptance;
7 (2) the beneficiary’s bank is entitled to recover payment from the beneficiary;
8 (3) payment by the originator to the beneficiary does not occur under
9 AS 45.12.406; and

10 (4) subject to AS 45.12.402(e), each sender in the funds transfer is excused from
11 its obligation to pay its payment order under AS 45.12.402(c) because the funds transfer has not
12 been completed.
13 Sec. 45.12.406. PAYMENT BY ORIGINATOR TO BENEFICIARY; DISCHARGE OF
14 UNDERLYING OBLIGATION, (a) Subject to AS 45.12.211(f) and 45.12.405(d) and (e), the
15 originator of a funds transfer pays the beneficiary of the originator’s payment order
16 (1) at the time a payment order for the benefit of the beneficiary is accepted by
17 the beneficiary’s bank in the funds transfer, and
18 (2) in an amount equal to the amount of the order accepted by the beneficiary’s

19 bank, but not more than the amount of the originator’s order.
20 (b) If payment under (a) of this section is made to satisfy an obligation, the obligation
21 is discharged to the same extent discharge would result from payment to the beneficiary of the
22 same amount in money, unless
23 (1) the payment under (a) of this section was made by a means prohibited by the
24 contract of the beneficiary with respect to the obligation;
25 (2) the beneficiary, within a reasonable time after receiving notice of receipt of
26 the order by the beneficiary’s bank, notifies the originator of the beneficiary’s refusal of the
27 payment;
28 (3) funds with respect to the order were not withdrawn by the beneficiary or

29 applied to a debt of the beneficiary; and
30 (4) the beneficiary would suffer a loss that could reasonably have been avoided

31 if payment had been made by a means complying with the contract.
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1 (c) If payment by the originator does not result in discharge under this section, the
2 originator is subrogated to the rights of the beneficiary to receive payment from the beneficiary’s
3 bank under AS 45.12.404(a).
4 (d) For the purpose of determining whether discharge of an obligation occurs under (b)
5 of this section, if the beneficiary’s bank accepts a payment order in an amount equal to the
6 amount of the originator’s payment order less charges of one or more receiving banks in the
7 funds transfer, payment to the beneficiary is considered to be in the amount of the originator’s
8 order unless upon demand by the beneficiary the originator does not pay the beneficiary the
9 amount of the deducted charges.

10 (e) Rights of the originator or of the beneficiary of a funds transfer under this section
11 may be varied only by agreement of the originator and the beneficiary.
12 ARTICLE 5. MISCELLANEOUS PROVISIONS.
13 Sec. 45.12.501. VARIATION BY AGREEMENT AND EFFECT OF FUNDS-
14 TRANSFER SYSTEM RULE, (a) Except as otherwise provided in this chapter, the rights and
15 obligations of a party to a funds transfer may be varied by agreement of the affected party.
16 (b) Except as otherwise provided in this chapter, a funds-transfer system rule governing
17 rights and obligations between participating banks using the system may be effective even if the
18 rule conflicts with this chapter and indirectly affects another party to the funds transfer who does
19 not consent to the rule. A funds-transfer system rule may also govern rights and obligations of
20 parties other than participating banks using the system, to the extent stated in AS 45.12.404(c),
21 45.12.405(d), and 45.12.507(c) - (d). In this subsection, "funds-transfer system rule" means
22 (1) a rule of an association of banks governing transmission of payment orders
23 by means of a funds-transfer system of the association or rights and obligations with respect to

24 those orders; or
25 (2) a rule of an association of banks, to the extent the rule governs rights and
26 obligations between banks that are parties to a funds transfer in which a federal reserve bank,
27 acting as an intermediary bank, sends a payment order to the beneficiary’s bank.
28 Sec. 45.12.502. CREDITOR PROCESS SERVED ON RECEIVING BANK; SETOFF
29 BY BENEFICIARY’S BANK, (a) This subsection applies to creditor process with respect to
30 an authorized account of the sender of a payment order if the creditor process is served on the

31 receiving bank. For the purpose of determining rights with respect to the creditor process, if the
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1 receiving bank accepts the payment order the balance in the authorized account is considered to
2 be reduced by the amount of the payment order to the extent that the bank did not otherwise
3 receive payment of the order, unless the creditor process is served at a time and in a manner
4 affording the bank a reasonable opportunity to act on it before the bank accepts the payment
5 order.
6 (b) If a beneficiary’s bank has received a payment order for payment to the beneficiary’s
7 account in the bank, the following rules apply:
8 (I) the bank may credit the beneficiary’s account; the amount credited may be
9 set off against an obligation owed by the beneficiary to the bank or may be applied to satisfy

10 creditor process served on the bank with respect to the account;
11 (2) the bank may credit the beneficiary’s account and allow withdrawal of the
12 amount credited unless creditor process with respect to the account is served at a time and in a
13 manner affording the bank a reasonable opportunity to act to prevent withdrawal;
14 (3) if creditor process with respect to the beneficiary’s account has been served
15 and the bank has had a reasonable opportunity to act on it, the bank may not reject the payment
16 order except for a reason unrelated to the service of process.
17 (c) Creditor process with respect to a payment by the originator to the beneficiary in
18 accordance with a funds transfer may be served only on the beneficiary’s bank with respect to

19 the debt owed by that bank to the beneficiary. Another bank served with the creditor process is
20 not obliged to act with respect to the process.
21 (d) In this section, "creditor process" means levy, attachment, garnishment, notice of lien,
22 sequestration, or similar process issued by or on behalf of a creditor or other claimant with
23 respect to an account.
24 Sec. 45.12.503. INJUNCTION OR RESTRAINING ORDER WITH RESPECT TO
25 FUNDS TRANSFER, (a) For proper cause and in compliance with applicable law, a court may

26 restrain
27 (1) a person from issuing a payment order to initiate a funds transfer;
28 (2) an originator’s bank from executing the payment order of the originator; or
29 (3) the beneficiary’s bank from releasing funds to the beneficiary or the

30 beneficiary from withdrawing the funds.
31 (b) Except as provided in (a) of this section, a court may not otherwise restrain a person
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1 from issuing a payment order, paying or receiving payment of a payment order, or otherwise
2 acting with respect to a funds transfer.
3 Sec. 45.12.504. ORDER IN WHICH ITEMS AND PAYMENT ORDERS MAY BE
4 CHARGED TO ACCOUNT; ORDER OF WITHDRAWALS FROM ACCOUNT, (a) If a
5 receiving bank has received more than one payment order of the sender or one or more payment
6 orders and other items that are payable from the sender’s account, the bank may charge the
7 sender's account with respect to the various orders and items in any sequence.
8 (b) In determining whether a credit to an account has been withdrawn by the holder of
9 the account or applied to a debt of the holder of the account, credits first made to the account

10 arc first withdrawn or applied.
11 Sec. 45.12.505. PRECLUSION OF OBJECTION TO DEBIT OF CUSTOMER’S
12 ACCOUNT. If a receiving bank has received payment from its customer with respect to a
13 payment order issued in the name of the customer as sender and accepted by the bank, and the
14 customer received notification reasonably identifying the order, the customer is precluded from
15 asserting that the bank is not entitled to retain the payment unless the customer notifies the bank
16 of the customer’s objection to the payment within one year after the notification was received

17 by the customer.
18 Sec. 45.12.506. RATE OF INTEREST, (a) If, under this chapter, a receiving bank is
19 obliged to pay interest with respect to a payment order issued to the bank, the amount payable

20 may be determined
21 (1) by agreement of the sender and receiving bank; or
22 (2) by a funds-transfer system rule if the payment order is transmitted through a

23 funds-transfer system.
24 (b) If the amount of interest is not determined by an agreement or rule as stated in (a)
25 of this section, the amount is calculated by multiplying the applicable federal funds rate by the
26 amount on which interest is payable, and then multiplying the product by the number of days for
27 which interest is payable. The applicable federal funds rate is the average of the federal funds
28 rates published by the Federal Reserve Bank of New York for each of the days for which interest
29 is payable divided by 360. The federal funds rate for a day on which a published rate is not
30 available is the same as the published rate for the next preceding day for which there is a

31 published rate. If a receiving bank that accepted a payment order is required to refund payment
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1 to the sender of the order because the funds transfer was not completed, but the failure to
2 complete was not due to any fault by the bank, the interest payable is reduced by a percentage
3 equal to the reserve requirement on deposits of the receiving bank.
4 Sec. 45.12.507. CHOICE OF LAW. (a) The following rules apply unless the affected
5 parties otherwise agree or (c) - (d) of this section applies:
6 (1) the rights and obligations between the sender of a payment order and the
7 receiving bank are governed by the law of the jurisdiction in which the receiving bank is located:
8 (2) the rights and obligations between the beneficiary’s bank and the beneficiary
9 are governed by the law of the jurisdiction in which the beneficiary’s bank is located;

10 (3) the issue of when payment is made under a funds transfer by the originator
11 to the beneficiary is governed by the law of the jurisdiction in which the beneficiary’s bank is
12 located.
13 (b) If the parties described in each paragraph of (a) of this section have made an
14 agreement selecting the law of a particular jurisdiction to govern rights and obligations between
15 each other, the law of that jurisdiction governs those rights and obligations, whether or not the
16 payment order or the funds transfer bears a reasonable relation to that jurisdiction.
17 (c) A funds-transfer system rule may select the law of a particular jurisdiction to govern
18 (1) rights and obligations between participating banks with respect to payment

19 orders transmitted or processed through the system; or
20 (2) the rights and obligations of some or all parties to a funds transfer if a part
21 of the funds transfer is carried out by means of the system.
22 (d) A choice of law made under (c)(1) of this section is binding on participating banks.
23 A choice of law made under (c)(2) of this section is binding on the originator, other sender, or
24 a receiving bank having notice that the funds-transfer system might be used in the funds transfer
25 and of the choice of law by the system when the originator, other sender, or receiving bank
26 issued or accepted a payment order. The beneficiary of a funds transfer is bound by the choice
27 of law if, when the funds transfer is initiated, the beneficiary has notice that the funds-transfer
28 system might be used in the funds transfer and of the choice of law by the system. The law of
29 a jurisdiction selected under this subsection or (c) of this section may govern, whether or not that
30 law bears a reasonable relation to the matter in issue.
31 (c) In the event of inconsistency between an agreement under (b) of this section and a
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1 choice-of-law rule under (c) - (d) of this section, the agreement under (b) of this section prevails.
2 (f) If a funds transfer is made by use of more than one funds-transfer system and there
3 is inconsistency between choice-of-law rules of the systems, the matter in issue is governed by
4 the law of the selected jurisdiction that has the most significant relationship to the matter in issue.
5 * Sec. 13. REVISOR CHANGES. The revisor of statutes shall update the citations to the state’s
6 Uniform Commercial Code throughout the state statutes to reflect the changes made by this Act.
7 * Sec. 14. APPLICABILITY, (a) AS 45.12, enacted by sec. 12 of this Act, and the other
8 provisions of this Act that apply to a funds transfer do not apply to a funds transfer that is begun before
9 January 1, 1993.

10 (b) A cause of action that accrued under AS 45.01 - AS 45.09 before January 1, 1993, is
11 governed by AS 45.01 - AS 45.09 as those chapters existed before January 1, 1993.
12 * Sec. 15. AMENDMENT OF COURT RULES, (a) AS 45.12.305(e), enacted by sec. 12 of this
13 Act, amends Alaska Rule of Civil Procedure 82 by changing the criteria for the award of attorney fees

14 in certain circumstances.
15 (b) AS 45.12.404(b), enacted by sec. 12 of this Act, amends Alaska Rule of Civil Procedure 82
16 by changing the criteria for the award of attorney fees in certain circumstances.

17 * Sec. 16. This Act takes effect January 1, 1993.
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D I V I S I O N  O F  L E G A L  S E R V I C E S

L E G I S L A T I V E  A F F A I R S  A G E N C Y  
S T A T E  O F  A L A S K A

[907) 465-3807 or 465-2450
F A X  (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M April 9, 1992

SUBJECT:

TO:

FROM:

Amendment of court rule in draft CSHB 294 (L&C) (W ork 
Order No. 7-GH0001\G, dated 3-18-92)

Representative David Finkelstein 
Attn: Steve

“VTheresa L. Bannister t p  
Legislative Counsel

You have asked for a brief memo stating the oral opinion I had provided on the 
extent to which AS 45.12.305(e) and 45.12.404(b) amend Alaska Rule of Civil 
Procedure 82, which relates to the award of attorney’s fees. Essentially the issue is 
whether under the two subsections attorney fees are only recoverable where a 
demand is made and refused (therefore eliminating Rule 82 from applying at all to 
the situations where a demand is not made and refused), or whether the making and 
refusing of a demand creates a special situation in which Rule 82 does not apply 
(thus allowing Rule 82 to apply to the situations where a demand is not made and 
refused). It is my conclusion that the language in both subsections is unclear on this 
point and may be read either way. Therefore, I would recommend that the language 
of the subsections be rewritten to clearly state the approach that the committee 
chooses. If the committee does not want to rewrite the language because this is a 
uniform act, the committee may wish to consider providing the bill with a letter of 
intei.t on this point. Please remember, though, that although courts do give some 
consideration to letters of intent when interpreting statutes, letters of intent are not 
binding and the statute itself should state its intent clearly.

If I may be of further assistance, please advise.

TLB:pl
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
F A X  (907) 465-2029 240 Main Street, Suite 500

Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  March 23, 1992

SUBJECT: Uniform Commercial Code funds transfers bill 
(CSHB 294 (L&C), Work O rder No. 7-GH0001\G, 
dated 3/18/92)

TO:

FROM:

Representative David Finkelstein 
Attn: Steve

Theresa L. B an n is te r^ ^  
Legislative Counsel

The above-mentioned bill draft contains a new chapter on funds transfers (AS 45.12), 
and other modifications of the UCC that are necessary to add the chapter to the 
UCC.

When preparing the draft, changes were made to put the material into the form 
normally required for Alaska statutes. However, certain approaches were left in the 
material to keep the material uniform with other states.

1. AS 45.12.205 was added to the funds transfer chapter; it appears in the Uniform 
Act, but appeared to have been inadvertently dropped from the material provided 
to us.

2. AS 45.12.209(b) was somewhat rewritten to make it clearer.

3. A new reference in AS 45.03.102 to AS 45.12 was deleted; although it appeared 
in the material provided to us, it did not appear in the Uniform Act as a change 
necessary to enact AS 45.12.

4. Some of the sections were rearranged to comply with our drafting style (e.g. 
sec. 45.14.205).

5. The word "any” was replaced with "an" or "a", or deleted, where appropriate.

6. To a limited degree, definitions were rearranged to comply with our drafting style.



R epresen ta tive  David Finkelstein
M arch 23, 1992
P age 2

7. A new term, "code", was inserted, used, and defined to refer to the expanded 
UCC provided in the bill.

8. The structure of a sentence was changed when a sentence used the form "No 
delivery is necessary" (changed to "Delivery is not necessary").

9. An applicability section was added in sec. 14 to provide some guidance for the 
application of the amendments and new chapter; there was no guidance on this in the 
uniform laws; this section should be examined in detail to determine if it handles the 
transition as you want it handled.

10. In sec. 7, "Notwithstanding AS 01.05.006, section headings" was added to 
AS 45.01.109 in order to coordinate AS 45.01.109 with the section that provides that 
section headings are not part of state law.

11. In AS 45.12.105(b), references to definitions in AS 45.12.103 and 45.12.104 were 
deleted since the terms were already defined for the chapter in those sections, which 
immediately precede this section.

12. Miscellaneous style changes were made.

If you wish to have the changes identified further, please advise.

You may wish to consider deleting AS 45.12.305(e) and the last sentence of 
AS 45.12.404(b), which authorize the award of attorney fees in certain situations. 
These provisions are helpful in those jurisdictions that do not routinely allow the 
award of attorney fees. However, Alaska Rule of Civil Procedure 82 already provides 
generally for the award of attorney fees to the party who prevails in a court action. 
If the attorney fee provisions in the bill were deleted, Rule 82 would fill in to govern 
the award of attorney fees in cases under AS 45.12, the bill’s new chapter on funds 
transfers.

If I may be of further assistance, please advise.

TLB:gc:lmb:mi
92-070.1mb
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La w O ffices

D i l l o n &  F i n d l e y

O n e  S e aiaska P l a z a, S uite 202 

Ju n e a u , A la s k a 99801 

T e l e p h o n e  (907) 586-4000 

Facsimile (907) 586-3777

D ennis C. B ailey 

C a r o l i n e  B. C r e n n a  

Pa u l  L. D illon 

T h o m a s  W. Findley 

R i c h a r d  D. M o n k m a n

April 8 , 1992

S i t k a O ffice: 

514 L a k e  St r e e t  

S itka, A l a s k a 99835 

T e l e p h o n e  (907) 747-3900 

Facsimile (907) 747-3990

A r t h u r  H. P e t e r s o n

Hon. David F i n k e ls te in , Chair 
House Labor and C o m m e r c e  Committee 
A l as ka  State L e g i s l a t u r e  
P. 0. Box V  
Juneau, A l a s k a  9 9611

Re: H o u s e  Bill 294 (UCC, art. 2A, etc.)

Dear Rep. Fink e ls te in :

A t t a c h e d  is a c o p y  of the commer c ia l a n d  t a x  attorneys' April 
2, 1992 lette r t o  m e  regarding. UC C  amendments, t o  w h i c h  I referred 
at y es te r d a y ' s  h e a r i n g  on this bill.

Yours, trui v.

A r t h u r  H. Peterson 
U n i f o r m  L aw Comm is si on er  

f or A l a s k a

8 h \ n r t \ f l n k * l « t . l e t



333 BUSH STREET 
SAN FRANCISCO, CALIFORNIA 94104-2070 

FACSIMILE (415) 772-0180 
TELEPHONE (415) 772-0 0 0 0

SIS UNIVERSITY AVENUE 
TALO ALTO, CALIFORNIA H4JOI-IOOO 

FACSIMILE UlS) 324-O03R 
TELEPHONE (415) 320*7000

HELLER. EHRMAN. WHITE & McAULIFFE
A T T O R N E Y S

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
i i .

DlLl~ o /v » ..

APR o 8  ,0n„

1900 ENSERCH CENTER - 550 WEST 7TH AVENUE 
ANCHORAGE. ALASKA 99501-3571 

TELEPHONE (907) 277-1900 • FACSIMILE (9071 277-1920

701 FIFTH AWiQJC 
WASHINGTON 0CIQA-7O9O 

QO) 447* 0040 
(200) 44»«OQOO

1300 S, W. FIFTH AVENUE 
PORTLAND,OREGON S7XOI-SOOO 

FACSIMILE (803) 2*1-0050 
TELEPHONE (SOS) 227-7*00

J o h n  H .  T i n d a l l  
(907) 263-8401

A p r i l  2, 1992 

V I A  F A C S I M I L E  & E X P R E S S  M A I L

SS8 SOUTH FLOWER STREET 
LOS ANOELES,CALIFORNIA 00071-2300 

FACSIMILE (213) OIA-IOOO 
TELEPHONE (213) OOS-OSOO

A r t h u r  H. P e t e r s o n
U n i f o r m  L a w  C o m m i s s i o n e r  for
t h e  S t a t e  o f  A l a s k a
Di llon & F i n d l e y
On e S e a i a s k a  Plaza, S u i t e  202
Juneau, A l a s k a  9 98 01

Re: H B  294 (UCC A r t i c l e  2A*- & P r o p o s e d
R e v i s i o n s  to U C C  A r t i c l e  6

D e a r  Mr. Pet er so n:

O n  M a r c h  11, 1992, t h e  u n d e r s i g n e d  b u s i n e s s  and  tax law
p r a c t i t i o n e r s  m e t  in A n c h o r a g e  to d i s c u s s  p e n d i n g  legislation. The 
g r o u p  d i s cu ss ed , a m o n g  o t h e r  things, p r o p o s e d  H B  294 U C C  A r t ic le  2A 
(Leasing) a n d  t h e  p o s s i b i l i t y  of e i t h e r  r e v i s i o n  o r  repeal of U C C  
A r t i c l e  6 (Bulk S a l e s ) .

A r t i c l e  2A ( L e a s i n g ) ♦

W e  s t r o n g l y  b e l i e v e  t h a t  u n i f o r m i t y  a m o n g  the several states 
is a l a u d a t o r y  g o a l  o f  a n y  c o m m e r c i a l  legislation. W e  believe 
u n i f o r m i t y  i n c r e a s e s  c e r t a i n t y  in b u s i n e s s  transac ti on s , al lo wi ng  
o u r  c l i e n t s  t o  b e t t e r  s t r u c t u r e  t h e i r  a f f a i r s  at less cost. To t h e  
exte n t a d o p t i o n  o f  a d d i t i o n a l  u n i f o r m  l a w s  k e e p s  t he commer ci al  l a w  
of A l a s k a  u p  to d a t e  a n d  in ste p w i t h  t h e  r e s t  of the country, tha t 
too c r e a t e s  c e r t a i n t y  a n d  cos t e ff e ct i v e n e s s ,  p a r t i c u l a r l y  in 
m u l t i - s t a t e  t r a n s a c t i o n s .

A r t i c l e  2A is e s p e c i a l l y  needed. Currently, t he leasing 
r e l a t i o n s h i p  is s u b j e c t  to t he v a g a r i e s  of j u d i ci al  interpretation, 
l a c ki ng  a n  a p p r o p r i a t e  s e t "  of d e f i n i t i v e  rules a n d  legal 
p r e s um pt i on s.  A r t i c l e  2A r e p r e s e n t s  a b a l a n c e d  and sen si bl e 
d e f i n i t i o n  of t h e  c o m m e r c i a l  l e a s e  r e l a ti on s hi p.

For t h e s e  reasons, it is o u r  b e l i e f  t h a t  A r t i c l e  2A sh ould be 
a d o p t e d  in t he f o r m  p r o p o s e d  b y  t h e  U n i f o r m  Law C o m mi ss i on er s
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("ULC"). W e  t h e r e f o r e  s t r o n g l y  u r g e  t h a t  H B  294 b e  e n a c t e d  into 
law i n  its p r e s e n t  form.

A r t i c l e  6 (Bulk S a l e s ) .

O u r  g r o u p  d i s c u ss ed  the p o s s i b i l i t y  t h a t  c e r t a i n  r e v i s i o n s  to 
A r t i c l e  6 p r o p o s e d  by t he U L C  m a y  b e  i n t r o d u c e d  shortly. W e  al so  
d i s c u s s e d  t h e  U L C ' s  s tated p r e f e r e n c e  t h a t  A r t i c l e  6 b e  r e p e a l e d  
r a t h e r  t h a n  amended. A f t e r  s o m e  debate, it w a s  th e u n a n i m o u s  
c o n s e n s u s  o f  t h e  group t h a t  r e p e a l  w a s  p r e f e r a b l e  t o  t h e  p r o p o s e d  
a m e n d m e n t s  f o r  the following reasons:

1. A r t i c l e  6 pro vi de s  a t r a p  for t h e  u n w a r y  o r  u n r e p r e s e n t e d  
b u y e r  by shifting c r e d i t  r i s k  f r o m  the e x t e n d e r  of c r e d i t  
t o  t h e  buyer.

2. E x t e n d e r s  of credit, b e  it s e c u r e d  or unsec ur ed , a r e  in 
t h e  b e s t  p o s i t i o n  to e v a l u a t e  c r e d i t  r i s k  and p r o t e c t  
t h e i r  interests t h r o u g h  U C C  filin gs  in the  c a s e  of 
s e c u r e d  credit, and t h r o u g h  c r e d i t  b u r e a u  r e p o r t i n g  a n d  
o t h e r  means for u n s e c u r e d  credit.

3. A  b u y e r  acting in g o o d  faith, w i t h  no r e a s o n  to s u s p e c t  
t h a t  a bulk sale m a y  b e  fraudulent, is e s s e n t i a l l y  
s t r i c t l y  liable if t h e  t e c h n i c a l  r e q u i r e m e n t s  of A r t i c l e  
6 a r e  not met. T h a t  s i m p l y  is n o t  fair.

4. A  t r u l y  fraudulent c o n v e y a n c e  w o u l d  b e  s u f f i c i e n t l y  
a c t i o n a b l e  u n d e r  o t h e r  A l a s k a  c a s e  and s t a t u t o r y  law.

W e  t h e r e f o r e  str on gl y u r g e  t h a t  A r t i c l e  6 o f  th e U C C  be 
repealed.

O u r  g r o u p  w o u l d  be h a p p y  to p r o v i d e  a d d i t i o n a l  i n pu t on a n y  of 
the foregoing.

V e r y  t r u l y  yours,

R o b e r t  C. B rink
L a w  O f f i c e s  of R o b e r t  C. B r i n k
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N o v e m b e r  10, 1991

A r t h u r  H. P e t e r s o n  
P . O . B o x  20444 
Juneau, A l a s k a  99802

De ar  Arthur:

A  m a j o r  g o a l  this y e a r  is to h av e e v e r y  s t a t e  enact 
A r t i c l e  4A. T h i r t y - t w o  states, w i t h i n  just tw o y e a r s  of its 
availability, h a v e  a d o p t e d  A r t i c l e  4A. Y o u r  s ta te  is one of 
19 t h a t  has not. Michigan, P e n n s y l v a n i a  and G e o r g i a  may 
still enact 4A this year.

T h e  C o n f e r e n c e  m u s t  d e m o n s t r a t e  t h a t  u n i f o r m  laws 
n e e d e d  n ow c a n  be e n a c t e d  u n i v e r s a l l y  b y  t h e  states 
promptly. S o m e  a c a d e m i c s  and f e d e r a l i z e r s  are w r i t i n g  and 
s p e a k i n g  out t o  a c h i e v e  u n i f o r m i t y  bv f e d er al  p r e e m p t i o n . 
R i g h t  now, t h e  SEC is c o n s i d e r i n g  w h e t h e r  to p r o m u l g a t e  
p r e e m p t i n g  f e d e r a l  r e g u l a t i o n s  on s e cu ri ti es  t ransactions. 
If w e  can d e m o n s t r a t e  that s t a t e  u n i f o r m  laws can be 
u n i v e r s a l l y  a d o p t e d  p r o m p t l y , t h e  SEC m a y  p e r m i t  o u r  A r t i c l e  
8 D r a f t i n g  C o m m i t t e e  to u p d a t e  a n d  m o d e r n i z e  t he l aw for new 
needs and t e c h no lo gi es .  But, w e  mu st  h a v e  a d e m o n s t r a t e d  
t r a c k  r ec or d t o  c o n v i n c e  them.

Thus, m y  s t r o n g  a p p e a l  th at  A r t i c l e  4A  be at t h e  t o p  of 
yo ur  list for 1992 enactments.

A  c o m p e l l i n g  case can be m a d e  for s w if t e n a c t m e n t  by 
yo ur  s t a t e :

32 s ta te s h a v e  a l r e a d y  e n a c t e d  v e r b a t i m

F e d w i r e  h a s  i n c o r p o r a t e d  A r t i c l e  4A v e r b a t i m  
(Reg J  of Fede ra l R e s e r v e  Board)

C H IP S h a s  i n c o r p o r a t e d  A r t i c l e  4A v e r b a t i m  
into its R ul es

O n  t h o s e  parts of a funds t r a n s f e r  not 
c o v e r e d  b y  F e d w i r e  or CHIPS, t he b a n k s  and 
b u s i n e s s e s  are h a n d i c a p p e d  in n a t i o n a l  and 
i n t e r n a t i o n a l  t ra de

A R C
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* A r t i c l e  4A has be en  e n d o r s e d  by t he ABA, A L I ,
A m e r i c a n  Bankers Association, a nd by
s i g n i f i c a n t  users of funds t r a n s f e r s

* W e  have e n c o u n t e r e d  no o p p o s i t i o n  in any
l e gi sl a t u r e  to da te

P l e a s e  c o m p l e t e  the e n c l o s e d  q u e s t i o n n a i r e  so w e  wi ll  
k n o w  t h e  status of 4A  in yo ur  state, and r e t u r n  it t o  m e  in 
t he s t a m p e d  and s e l f - a d d r e s s e d  e n v e l o p e  enclosed.

Sincerely,

C a rl yl e C. Ring, Jr. 
Chairman, D r a f t i n g  C o m m i t t e e  
A c t  M a n a g e r



A Few Facts About
New A rticle 4A of the U niform  C om m ercial Code 

— F unds T ran sfe rs  —

Purpose: 

Origin: 

Endorsed by:

To provide a comprehensive body of law on the rights 
and obligations connected with funds transfers.

Completed by the Uniform Law Commissioners in 1989.

American Law Institute 
American Bankers Association 
American Bar Association

State Adoptions: Arizona *
Arkansas *
California
Colorado
Connecticut
Florida *
Hawaii *
Idaho *
Illinois
Indiana *
Kansas
Louisiana
Maryland *
Massachusetts
Minnesota
Mississippi *

Montana * 
Nebraska * 
Nevada *
New York 
North Dakota * 
Ohio * 
Oklahoma 
Oregon * 
Rhode Island * 
South Dakota * 
Tennessee * 
Utah 
Virginia 
Washington * 
West Virginia 
Wyoming *

1991
Introductions: District of Columbia

Georgia
Iowa
Michigan
Missouri

New Jersey 
New Mexico 
Pennsylvania 
Texas 
Verm ont

For any further information regarding Article 4A of the Uniform Commercial 
Code, please contact John McCabe or Katie Robinson at 312-915-0195.

* 1991 Adoption



W hy s ta te s  s h o u ld  a d o p t  A rtic le  4A 
o f  th e  U C C

1  T e w  Article 4 A  of the Uniform Commercial Code concerns a type of payment 

made through the banking system called a "funds transfer." (A popular term for 

the bulk of these kinds of transfers is "wholesale wire transfer." This term is not 

used in Article 4 A  because all "funds transfers'' are not "wholesale" and not "wire" 

transfers.) A  "funds transfer" is, generally, a large, rapid money transfer between 

commercial enddes. In the average "funds transfer" S5.000,000.00 changes hands. 

In most instances, such transfers will occur between banks using computers and 

electronic communicadons. (Consumer transfers through credit cards and A T M  

machines are not governed by Ardcle 4A, but are governed by federal law.) Ar- 

dcle 4 A  provides a body of law on the rights and obligadons connected with "funds 

transfers."

There is currendy no comprehensive body of law that defines the rights and 

obligadons that arise from "funds transfers." Some aspects of "funds transfers" 

are governed by iules of the principal transfer systems. Transfers made by the 

Federal Reserve network (Fedwire) are governed by Federal Reserve Regula­

tion J and transfers over the Clearing House Interbank Payment System (CHIPS) 

are governed by CHIPS rules. But these rules apply to only limited aspects of 

"funds transfer" transacdons.

Article 4 A  will provide:

C E R T A I N T Y

Currently, no participant in a "funds transfer" can know with certainty what 

the rights and obligadons of parties are. Enactment of Article 4 A  solves the 

problem.

BALANCE

Ardcle 4 A  carefully addresses the interests of banks, commercial users of 

this payment method and the public. It seeks a fair balance between interests in­

volved in "funds transfers."

REMEDIES

What law exists dees not provide clear remedies for "funds transfers" when 

something goes wrong. U C C - 4 A  establishes who takes the risk of loss, who will 

be liable and what will be the damages.



I m p o r t a n t  I n f o r m a t i o n  o n  A r t i c l e  4 A  o f  t h e  U C C

Ir, 1989, as Article 4A of the UCC is proposed for enactm ent by the states, over $1 trillion 
is transferred daily by "funds transfers." Five years ago the daily average was $300 million and 
two years ago it rose to $500 million. Some peak days now exceed $2 trillion, while utilization 
continues to grow. "Funds transfers" exceed the total amounts transferred in all other payment 
systems — credit and debit cards and checks combined. The average "fund transfer" exceeds 
$5 million.

Yet there is no comprehensive law governing commercial "funds transfers." Regulation J 
covers the interbank part of any commercial "funds transfer" bv the Federal Reserve network 
(Fedwire). The Clearing House Interbank Payment System (CfUPS) rules cover the bank par­
ticipants in that system. The Electronic Funds Transfer Act of 1978 covers consumer transac­
tions. In spite of all of that, when a commercial customer initiates a "funds transfer" through 
a bank for payment to a designated beneficiary, no comprehensive rules and no readily ascer­
tainable law pertains. As a result, most commercial 'funds transfers" are made with no 
provision for the significant liabilities that will accrue if something goes wrong.

Article 4A fills the void. It comprehensively provides coverage of commercial "funds trans­
fers" from the order of the originator to the originator’s bank, through intermediary banks, to 
the beneficiary’s bank. No other country has such a comprehensive law, proposed or in being.

Article 4A sets forth safety net rules absent agreement of the parties, covering liabilities 
and obligations arising from: unauthorized payment orders; proper and improper (wrongful 
and erroneous) execution of payment orders; fraud; and, insolvency of participating banks. 
What constitutes payment for the discharge of an underlying obligation is, also, governed by 
Article 4 A

The major objectives of Article 4A are to preserve a fast, efficient, reliable system for the 
transfer of large volumes of funds rapidly at a low cost; to provide certainty as to the obliga­
tions and liabilities; to safeguard the integrity of the "funds transfer" system; and to establish 
the basic rights and responsibilities of the participants, except as varied by agreement of the 
parties.

Benefits to Corporate Users

Most senders of payment orders in a "funds transfer" are banks and corporations. Senders 
under Article 4A enjoy the following benefits:

1. Finality o f payment — Funds transferred are essentially equivalent to 
cash with a more certain degree of finality than is currently the case.
2. Moneybackguarantee — If the "funds transfer" is not completed, the 
originator’s bank must return the originator’s money.
3. Discharge o f underlying obligation — A statutory discharge of the un­
derly ing  ob lig a tio n  genera lly  occurs upon  accep tan ce  by the  
beneficiary’s bank.
4. Commercially reasonable security procedures —  Substantial incen­
tives for banks to provide reasonable security procedures are fostered or 
the bank may absorb the loss for an unauthorized order.
5. Error reporting — While users have a duty to report errors, failure to 
do so within a reasonable time results only in possible interest losses. No 
other damages are imposed.

l



6. Loss apportionment — If a loss results from an unauthorized order, 
when there is an agreed security procedure, the receiving bank suffers 
the loss unless the bank can prove:

the security procedure was commercially reasonable;
the bank followed the procedure;
the bank acted in good faith; and
the bank complied with the customer’s written agree­
m ent or instructions restricting acceptance of payment 
orders.

Even if the bank proves the above, should the customer prove that it’s 
without fault, pure interloper losses fall on the bank.
7. Damages for dishonor — If the beneficiary’s bank has accepted the 
order and the beneficiary demands payment, the bank, for failure to pay, 
may be liable for damages, including consequential damages, if the 
beneficiary gave notice of the particular circumstances that would give 
rise to such damages and indication of the magnitude of them.

Benefits to Banks

The banking community will benefit as follows from Article 4A:
1. Certainty — There is no statutory or case law that adequately governs 
these transactions. Frequently, contracts between customers and banks 
are absent or inadequate. Perhaps no contract could be adequate to 
govern the risks, given the paucity of applicable law. Therefore, all par­
ties to "funds transfers" operate in an uncertain legal environment. Ar­
ticle 4A rem oves the  uncertainty. C ertainty as to liability and 
responsibility promotes sound credit policy and financial management. 
Since Article 4A largely embraces current operating practices, the ef­
ficiency of the present system is preserved.
2. Banks as users — As the principal users of the "funds transfer" system, 
banks will enjoy all of the benefits of Article 4A listed above for users.
3. Limitation o f liability — Article 4A limits liability to loss of interest 
and principal, or in certain cases other incidental costs and reasonable 
attorney’s fees. Only in the event of intentional dishonor and with 
specific notice of the particular circumstances and contemplated mag­
nitude, are consequential damages recoverable.
4. Statute o f limitations — Article 4A precludes objection to payment of 
an order executed by a bank unless made within one year from the time 
the customer receives notice the order was sent.
5. Creditor processes — U nder Section 4A-502, banks are protected 
from creditor processes during the fast electronic batch processing of 
payment orders.
6. Choice o f law — Section 4 A -507 contains rules as to choice of ap­
plicable law that will promote certainty.
7. Netting o f obligations — If banks owe other banks and are owed by 
those same banks on payment oiders sent and received, Section 4A-403
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