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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

B Y  T H E  H O USE  LA B O R  AND CO M M ERCE  CO M M ITTEE

O ffe red :
Re fe rred :

S p on so rs ): HOUSE LA BO R  & CO M M ERCE  C O M M ITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to brokers and managers who act as reinsurance intermediaries, to duties

2 of insurers who use a reinsurance intermediary, and defining certain terms related to

3 insurance."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section I. AS 21 is amended by adding a new chapter to read:
6 CHAPTER 28. REINSURANCE INTERMEDIARIES.
7 Sec. 21.28.010. LICENSING OF REINSURANCE INTERMEDIARY BROKERS AND
8 REINSURANCE INTERMEDIARY MANAGERS, (a) A person may not act as a reinsurance
9 intermediary broket or reinsurance intermediary manager with an office located in this state or

10 act as a reinsurance intermediary broker or reinsurance intermediary manager for a domestic
11 company located in this state or another state unless the person is licensed under this chapter.

12 (b) A person who acts as a reinsurance intermediary broker or reinsurance intermediary'
13 manager for a foreign insurer in this state or for a domestic insurer, but who docs not maintain
14 an office in this state, must be licensed under this chapter as a nonresident reinsurance
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1 intermediary broker or nonresident reinsurance intermediary manager.
2 (c) The director may require a reinsurance intermediary manager or reinsurance

3 intermediary broker to
4 (1) file a bond in an amount from an insurer acceptable to the director for the
5 protection of the reinsurer; and
6 (2) maintain an errors and omissions policy in an amount acceptable to the

7 director.
8 (d) The director may issue a reinsurance intermediary broker or reinsurance intermediary
9 manager license to a person who has complied with the requirements of this section. A license

10 issued to a firm or association authorizes all members of the firm or association and all

11 designated employees to act as reinsurance intermediaries under the license if the member or
12 employee is named in the application and any supplements. A license issued to a corporation
13 authorizes all officers of the corporation, and all of the corporation’s designated employees and
14 directors, to act as reinsurance intermediaries on behalf of the corporation if the employee or

15 director is named in the application and any supplements.
16 (e) If the applicant for a reinsurance intermediary broker or reinsurance intermediary
17 manager license is a nonresident, the applicant shall file the power of attorney required by
18 AS 21.27.270(c) and appoint the director as agent for process of service as required by

19 AS 21.27.280.
20 (f) The director may refuse to issue a reinsurance intermediary broker and reinsurance

21 intermediary manager license if, in the director's judgment, the applicant, a person named on the
22 application, a member, principal, officer, or director of the applicant, or a controlling person of

23 the applicant is not trustworthy to act as a reinsurance intermediary or has failed to comply with

24 a prerequisite for the issuance of the license.
25 (g) A reinsurance intermediary broker or reinsurance intermediary manager shall be
26 subject to examination by the director. In conducting an examination, the director shall have
27 access to all books, bank accounts, and records of the reinsurance intermediary broker or
28 reinsurance intermediary manager in a form usable to the director. A reinsurance intermediary
29 manager may be examined in the same manner as the reinsurer.
30 (h) A reinsurance intermediary, insurer, or reinsurer who is found by the director, after

31 hearing, to be in violation of a provision of this title shall
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(1) be subject to suspension or revocation of license or fines under AS 21.27.440 
and any other penalties lawfully available to the director; and

(2) make restitution to the insurer, reinsurer, rehabilitator, or liquidator of the 
insurer or reinsurer for the net losses incurred by the insurer or reinsurer attributable to the 
violation.

(i) This section does not apply to a person licensed as an attorrey at law in this state 
when the person is acting as an attorney.

Sec. 21.28.020. OPERATING REQUIREMENTS FOR REINSURANCE 
INTERMEDIARY BROKERS, (a) Transactions between a reinsurance intermediary broker and 
a represented insurer may only be entered into under a written contract specifying the 
responsibilities of each party. The contract must, at a minimum, provide that

(1) the insurer may terminate the reinsurance intermediary broker’s authority at

any time:
(2) the reinsurance intermediary broker shall render accounts to the insurer 

accurately detailing all material transactions, including information necessary to support all 
commissions, charges, and other fees received by. or owing, to the reinsurance intermediary 

broker and remit all funds due to the insurer within 30 days of receipt;
(3) all funds collected for the insurer’s account shall be held by the reinsurance 

intermediary broker in a fiduciary capacity required under AS 21.27.360 in a bank that is a 
qualified United States financial institution;

(4) the reinsurance intermediary broker shall comply with the written standards 
established by the insurer for the cession or retrocession of all risks; and

(5) the reinsurance intermediary broker shall disclose to the insurer any 
relationship with a reinsurer to which business is ceded or retroceded.

(b) For at least 10 years after expiration of each contract of reinsurance transacted by the 
reinsurance intermediary broker, the reinsurance intermediary broker shall keep a complete record 

for each transaction showing
(1) the type of contract, limits, underwriting restrictions, classes or risks, and

territory;
(2) the period of coverage, including effective and expiration dates, cancellation 

provisions, and required notice of cancellation:
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1 . (3) the repotting and settlement requirements of balances;
2 (4) the rate used to compute the reinsurance premium;

3 (5) the names and addresses of assuming reinsurers;
4 (6) the rates of all reinsurance commissions, including the commissions on

5 retrocessions handled by the reinsurance intermediary broker,
6 (7) the related correspondence and memoranda;

7 (8) the proof of placement;
8 (9) the details regarding retrocessions handled by the reinsurance intermediary
9 broker including the identity of retrocessionaires and the percentage of each contract assumed or

10 ceded;
11 (10) the financial records of premium and loss accounts; and
12 (11.) if the reinsurance intermediary broker procures a reinsurance contract on

13 behalf of a licensed ceding insurer,
14 (A) written evidence directly from any assuming reinsurer that it has

15 agreed to assume the risk; or
16 (B) written evidence, if placed through a representative of the assuming

17 reinsurer other than an employee, that the reinsurer has delegated binding authority to the

18 representative.
19 (c) The insurer shall have access and the right to copy and audit all accounts and records
20 maintained by the reinsurance intermediary broker related to the insurer’s business in a form

21 usable by the insurer.
22 Sec. 21.28.030. DUTIES OF INSURERS UTILIZING THE SERVICES OF A

23 REINSURANCE INTERMEDIARY BROKER, (a) An insurer may not engage the services of
24 a person to act as a reinsurance intermediary broker on the insurer's behalf unless the person is

25 licensed under AS 21.28.010.
26 (b) Notwithstanding (a) of this section, a domestic insurer may use a reinsurance

27 intermediary broker that is not licensed under this chapter, if the reinsurance intermediary broker
28 meets the licensing requirements for a reinsurance intermediary broker imposed by the state.

29 territory, or country of residence.
30 (c) An insurer may not employ an individual who is employed by a reinsurance

31 intermediary broker with which it transacts business unless the reinsurance intermediary broker
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1 is under common control with the insurer and subject to AS 21.22.
2 (d) The insurer shall annually obtain a copy of statements of the financial condition of
3 each reinsurance intermediary broker with which the insurer transacts business.
4 Sec. 21.28.040. OPERATING REQUIREMENTS FOR REINSURANCE
5 INTERMEDIARY MANAGERS, (a) Transactions between a licensed reinsurance intermediary
6 manager and the reinsurer it represents in that capacity may only be entered into under a written
7 contract, specifying the responsibilities of each party, that is approved by the reinsurer’s board
8 of directors. At least 30 days before the reinsurer assumes or cedes business through the
9 manager under a contract, a copy of the contract shall be filed with the director for approval if

10 (1) the reinsurer is a domestic insurer; or
11 (2) the reinsurance intermediary manager has an office in the state.

12 (b) The director may not approve the contract unless at a minimum the contract provides

13 that
14 (1) the reinsurer may terminate the contract for cause upon written notice to the
15 reinsurance intermediary manager, the reinsurer may immediate!” suspend the authority to assume
16 or cede business during a dispute regarding the cause for termination;
17 (2) the reinsurance intermediary manager shall render accounts to the reinsurer

18 accurately detailing all material transactions, including information necessary to support all
19 commissions, charges, and other fees received by, or owing to, the reinsurance intermediary
20 manager and remit all funds due under the contract to the reinsurer on at least a monthly basis;
21 (3) all funds collected for the reinsurer’s account shall be held by the reinsurance
22 intermediary manager in a fiduciary capacity under AS 2 i .27.360 and in a bank that is a qualified

23 United States financial institution; the reinsurance intermediary manager may retain not more than
24 three months estimated claims payments and allocated loss adjustment expenses; the reinsurance
25 intermediary manager shall maintain a separate bank account for each reinsurer that it represents;
26 (4) the reinsurer shall have access and the right to copy all accounts and records
27 maintained by the reinsurance intermediary manager related to the reinsurer’s business in a form

28 usable by the reinsurer;
29 (5) the contract may not be assigned in whole or in pan by the reinsurance

30 intermediary manager;
31 (6) the reinsurance intermediary manager shall comply with the written
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1 underwriting and rating standards established by the insurer for the acceptance, rejection, or
2 cession of all risks;

3 (7) all the rates, terms, and purposes of commissions, charges, and other fees that
4 the reinsurance intermediary manager may levy against the reinsurer are listed;
5 (8) if the contract permits the reinsurance intermediary manager to settle claims
6 on behalf of the reinsurer
7 (A) all claims shall be reported to the reinsurer in a timely manner;
8 (B) a copy of the claim File shall be sent to the reinsurer at the insurer’s

9 request or as soon as it becomes known that the claim
10 (i) has the potential to exceed the lesser of an amount determined

11 by the director or the limit set by the reinsurer,
12 (ii) involves a coverage dispute;
13 (iii) may exceed the reinsurance intermediary manager’s claims

14 settlement authority;
15 (iv) is open for more than six months; or
16 (v) is closed by payment of the lesser of an amount set by the
17 director or an amount set by the reinsurer,
18 (C) all claim Files shall be the property of both the reinsurer and

19 reinsurance intermediary manager; upon an order of liquidation of the reinsurer, the Files
20 will become the sole property of the reinsurer or the reinsurer’s estate; the reinsurance
21 intermediary manager shall have reasonable access to and the right to copy the Files on

22 a timely basis; and
23 (D) settlement authority granted to the reinsurance intermediary manager
24 may be terminated for cause upon the reinsurer’s written notice to the reinsurance
25 intermediary manager or upon the termination of the contract; the reinsurer may suspend
26 the settlement authority during a dispute regarding the cause of termination;
27 (9) if the contact provides for a sharing of interim proFits by the reinsurance

28 intermediary manager, the interim profits may not be paid until one year after the end of each
29 underwriting period for property business and five years after the end of each underwriting period
30 for casualty business, or a later period set by the director for specified lines of insurance, and not

31 until the adequacy of reserves on remaining claims have been verified under AS 21.28.050(c);
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1 (10) the reinsurance intermediary manager shall annually provide the reinsure:
2 with a financial statement prepared by an independent certified public accountant;

3 (11) the reinsurer shall at least semiannually conduct an on-site review of the
4 underwriting and claims processing operations of the reinsurance intermediary manager,
5 (12) the reinsurance intermediary manager shall disclose to the reinsurer any
6 relationship with an insurer before ceding or assuming business with the insurer under the

7 contract; and
8 (13) within the scope of actual or apparent authority, the acts of the reinsurance
9 intermediary manager are the acts of the reinsurer on whose behalf the reinsurance intermediary

10 manager is acting.
11 (c) Subsection (a) of this section does not require the director to approve a contract that
12 the director determines to be hazardous to the financial standing of an insurer or reinsurer.
13 (d) For at least 10 years after expiration of a contract of reinsurance transacted by the
14 reinsurance intermediary manager, the reinsurance intermediary manager will keep a complete

15 record for each transaction showing
16 (1) the type of contract, limits, underwriting restrictions, classes, or risks, and

17 territory;
18 (2) the period of coverage, including effective and expiration dates, cancellation

19 provisions and notice required of cancellation, and disposition of outstanding reserves on covered

20 risks;
21 (3) reporting and settlement requirements of balances;
22 (4) the rate used to compute the reinsurance premium;

23 (5) the names and addresses of reinsurers;
24 (6) rates of all reinsurance commissions, including the commissions on

25 retrocessions handled by the reinsurance intermediary manager,
26 (7) related correspondence and memoranda;

27 (8) proof of placement;
28 (9) details regarding retrocessions handled by the reinsurance intermediary
29 manager, as permitted by (e) of this section, including the identity of retrocessionaires and

30 percentage of each contract assumed or ceded;

31 (10) financial records, including premium and loss accounts; and

WORK DRAFT WORK DRAFT WORK DRAFT

-7-
■■■■. ; (DELETED TEXT UPACXETEDI

CSHB 283(L&C)



1 (11) when the reinsurance intermediary manager places a reinsurance contract on
2 behalf of a ceding insurer,

3 (A) written evidence directly from an assuming reinsurer that the reinsurer
4 has agreed to assume the risk; or
5 (B) written evidence, if placed through a representative of the assuming
6 reinsurer other than an employee, that the reinsurer has delegated binding authority to the
7 representative.
8 (e) The reinsurance intermediary manager may not
9 (1) cede retrocessions on behalf of the reinsurer, but the reinsurance intermediary

10 manager may cede facultative retrocessions under obligatory facultative agreements if the contract

11 with the reinsurer contains reinsurance underwriting guidelines that include a list of reinsurers
12 with which the automatic agreements are in effect and, for each reinsurer, the coverages and
13 amounts or percentages that may be reinsured, and commission schedules;
14 (2) commit the reinsurer to participate in reinsurance syndicates;
15 (3) appoint an agent or broker without assuring that the agent or broker is licensed
16 to transact the type of reinsurance for which the agent or broker is appointed;
17 (4) without prior approval of the reinsurer, pay or commit the reinsurer to pay a

18 claim, net of retrocessions, that exceeds the lesser of an amount specified by the reinsurer or one

19 percent of the reinsurer’s policyholder’s surplus as of December 31 of the last complete calendar

20 year;
21 (5) collect a payment from a retrocessionaire or commit the reinsurer to a claim
22 settlement with a retrocessionaire without prior approval of the reinsurer; if prior approval is

23 given, a report must be promptly forwarded to the reinsurer;
24 (6) jointly employ an individual who is employed by the reinsurer unless the
25 reinsurance intermediary manager is under common control with the rei *surer as defined in

26 AS 21.22; or
27 (7) transfer the authority as a reinsurance intermediary manager to other persons.
28 Sec. 21.28.050. DUTIES OF REINSURERS UTILIZING THE SERVICES OF A
29 REINSURANCE INTERMEDIARY MANAGER, (a) A reinsurer may not use a person to act
30 as a reinsurance intermediary manager on the reinsurer’s behalf unless the person is licensed

31 under AS 21.28.010.
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1 (b) The reinsurer shall annually obtain a copy of statements of the financial condition of
2 each reinsurance intermediary manager that the reinsurer has used, prepared by an independent
3 certified public accountant in a form acceptable to the director.
4 (c) If a reinsurance intermediary manager establishes loss reserves, the reinsurer shall
5 annually obtain the opinion of an independent qualified actuary attesting to the adequacy of loss
6 reserves established for losses incurred and outstanding on business produced by the reinsurance
7 intermediary manager. This opinion is in addition to any other required loss reserve certification.
8 (d) Binding authority for all retrocessional contracts or participation in reinsurance
9 syndicates rests with an officer of the reinsurer who may not be affiliated with the reinsurance

10 intermediary manager.
11 (e) Within 30 days of termination of a contract with a reinsurance intermediary manager,
12 the reinsurer shall provide written notification of the termination to the director.
13 (f) A reinsurer may not appoint to its board of directors any officer, director, employee,
14 controlling shareholder, or subagent of its reinsurance intermediary manager. This subsection

15 does not apply to relationships governed by AS 21.22.
16 Sec. 21.28.900. DEFINITIONS. In this chapter,
17 (1) "qualified United States financial institution" has the meaning given in

18 AS 21.12.020(f);
19 (2) "reinsurance intermediary broker" means a person, firm, association, or

20 corporation, other than an officer or employee of the ceding insurer, who solicits, negotiates, or
21 places reinsurance cessions or retrocessions on behalf of a ceding insurer with or without the
22 authority or power to bind reinsurance on behalf of the insurer;
23 (3) "reinsurance intermediary manager" means a person, firm, association, or
24 corporation, including an insurer, who has authority to bind or manage all or pan of the assumed
25 reinsurance business of a reinsurer, including the management of a separate division, depanment.
26 or underwriting office, and who acts as an agent for the reinsurer whether known as a reinsurance
27 intermediary manager, manager, or other similar term; the following persons are not considered
28 a reinsurance intermediary manager, with respect to the reinsurer, for the purposes of this chapter:

29 (A) an employee of the reinsurer
30 (B) a manager of the United States branch o'1* m a'ien reinsurer,

31 (C) an underwriting manager that, under a contact, manages all the
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1 reinsurance operations of the reinsurer, is under common control with the reinsurer, and
2 whose compensation is not based on the volume of premiums written; in this
3 subparagraph, "under common control with" has the meaning given in AS 21.22.200; or
4 (D) the manager of a group, association, pool, or organization of insurers
5 that does joint underwriting or joint reinsurance and that is subject to examination by the
6 authorized insurance official of the state in which the manager’s principal business office

7 is located.
8 * Sec. 2. AS 21.90.900 is amended by adding new paragraphs to read:
9 (29) "cession" means a unit of insurance passed to a reinsurer by a primary

10 company that issued a policy to the original insured that may transfer part or all of a single risk,
11 a defined policy, or a defined group of business as agreed to in a contract of reinsurance;
12 (30) "financial statement prepared by a certified public accountant" means a
13 written presentation purporting to show the condition or results of operations for a stated period
14 of a person, firm, association, or corporation that is audited or compiled or reviewed with all
15 disclosures necessary to conform to generally accepted accounting principals by a licensed
16 individual or firm of certified public accountants;
17 (31) "independent qualified actuary" means an actuary who is a member of the
18 American Academy of Actuaries or Casualty Actuarial Society and who is not affiliated with, nor

19 an employee, principal, or the direct or indirect owner of, or in any way controlled by the insurer

20 broker;
21 (32) "office in this state" means a location in the state where a person conducts
22 the business of insurance or a representative receives mail regarding the business of insurance;
23 (33) "reinsurance" has the meaning given in AS 21.12.120;
24 (34) "reinsurance intermediary" means a person, firm, association, or corporation
25 who acts as a producer in soliciting, negotiating, or procuring the making of a reinsurance
26 contract or binder on behalf of a ceding insurer or acts as a producer in accepting a reinsurance

27 contract or binder on behalf of an assuming insurer,
28 (35) "retrocession" means a transaction where a reinsurer cedes to another
29 reinsurer all or pan of the business the reinsurer has previously assumed.
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H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

(907) 465-3892

D e c e m b e r  13, 1990

M E M O R A N D U M

To: Rep. D a v i d  Finkelstein, C h a i r - D e s i g n a t e  
H o u s e  La bo r and C o m m e r c e  Com mi t te e 
17th A l a s k a  S t a t e  Le gi sl a t u r e

From: Rep. Dave Donley, Chair
H o u s e  La bo r and C o m m e r c e  Co mm it t ee
16th A l a s k a  S t a t e  Le gi sl a t u r e

Re: P r o p o s e d  C o m m i t t e  L e g i s l a t i o n

E n c l o s e d  is a cop y of d r a f t  l e g i s l a t i o n  m o d e l e d  a f t e r  HB 
430, a m e a s u r e  s p o n s o r e d  b y  the H o u s e  L a b o r  and C o m m e r c e  
C o m m i t t e e  last year.

T he d i f f e r e n c e s  b e t w e e n  th i s dr af t and the final v e r s i o n  of 
last y e a r ' s  bill are t h a t  chan ge s to l a n gu ag e g o v e r n i n g  
o v e r t i m e  p a y  for long hau l t r u c k  d r i v er s has b e e n  d e l e t e d  
(it p a s s e d  in a n o t h e r  b i l l ) , and n e w  p r o v i s i o n s  r e l a t i n g  to 
" flex t ime" h a v e  b e e n  added.

S t at e l a w  r e qu i r e s  t h a t  w o r k e r s  be p a i d  o v e r t i m e  for h o ur s 
w o r k e d  in exce ss  of e i g h t  h o ur s a day. However, u n d e r  
c u r r e n t  "flex time" provisions, an e m p lo ye e can w o r k  four 
t en h o u r  d a y s  a w e e k  and not be enti tl e d to o v e r t i m e  so 
long as the h o ur s d o n ' t  e x ce e d 40 h ours a week. The new 
l a n g u a g e  in the e n c l o s e d  d r a f t  req ui re s that the four ten 
h o u r  d a y s  m u s t  be c o n s e c u t i v e  to q u al if y for t he "flex 
time" e x e m p t i o n  from o v e r t i m e  p a y  and c a n no t inclu de  a 
Sunday.

T hi s m e a s u r e  w a s  the n u m b e r  one p r i o r i t y  for o r g a n i z e d  
l a b o r  last y e a r  and is of critical im po rt an ce  to all the 
w o r k i n g  m e n  a nd w o m e n  of Alaska. It w o u l d  b e  a p p r o p r i a t e  
for it to be r e i n t r o d u c e d  b y  the H o u s e  La bo r and C o m m er ce  
C o m m i t t e e  ne x t year. I'd be h a p p y  to offer an y a s s i s t a n c e  
I c an t o w a r d  this end. P l ea se  let me know.

E n c l o s u r e

d d / g b
a : d a v i d f

considerations, I'd be most
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Introduced:
Referred:

HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

A BILL 

FOR AN ACT ENTITLED

1 "An Act requiring that overtime wages at one and one-half times the regular rate of pay

2 be paid for certain work following the fifth consecutive day of work; defining ’day’ and

3 ’week’ for overtime wages; removing certain employees on public works projects from an

4 exemption from overtime wage requirements; limiting the exemption from overtime wage

5 requirements for voluntary flexible work hour plans; and relating to food and housing for

6 certain workers on public works projects at remote sites."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 23.10.060(a) is amended to read:

9 (a) Except as provided in (b) and (e) of this section, an [AN] employer who employs

10 employees engaged in commerce or other business, or in the production of goods or materials

11 in the state may not employ an employee for a workweek longer than 40 hours or for more than

12 eight hours a day. This section does not apply to the employment of a person acung in a
13 supervisory capacity.
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1 * Sec. 2. AS 23.10.060(d) is amended to read:

2 (d) This section does not apply with respi ;t to

3 (1) an employee employed by an employer employing less than four employees

4 in the regular course of business, as "regular course of business" is defined by regulations of the
5 commissioner, however, this exemption does not apply to an employee who is employed on
6 a public works project for any dav on which the employee performs work on the project:

7 (2) an employee employed in handling, packing, storing, pasteurizing, drying,

8 preparing in their raw or natural state, or canning agricultural or horticultural commodities for
9 market, or in making cheese or butter or other dairy products;

10 (3) an employee of an employer engaged in small mining operations where not

11 more than 12 employees are employed, if the employee is employed not in excess of 12 hours
12 a day or 56 hours a week during a period or periods of not more than 14 workweeks in the
13 aggregate in a calendar year during the mining season, as the season is defined by the

14 commissioner,
15 (4) an employee engaged in agriculture;
16 (5) an employee employed in connection with the publication of a weekly,

17 semiweekly, or daily newspaper with a circulation of less than 1,000;
18 (6) a switchboard operator employed in a public telephone exchange that has

19 fewer than 750 stations;
20 (7) an employee of an employer engaged in the business of operating taxicabs;

21 (8) an employee in an otherwise exempted employment or proprietor in a retail
22 or service establishment engaged in handling telegraphic, telephone, or radio messages for the
23 public under an agency or contract arrangement with a telegraph or communications company
24 where the telegraph message or communications revenue of the agency does not exceed $500 a

25 month;
26 (9) an employee employed as a seaman;

27 (10) an employee employed in planting or tending trees, cruising, or surveying,

28 or bucking, or felling timber, or in preparing or transporting logs or other forestry products to
29 the mill, processing plant, railroad, or other transportation terminal, if the number of employees
30 employed by the employer in the forestry or lumbering operations does not exceed 12;

31 (11) an individual employed as an outside buyer of poultry, eggs, cream, or milk
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1 in their raw or natural state;
2 (12) casual employees as may be liberally defined by regulations of the

3 commissioner,
4 (13) an employee of a hospital whose employment includes the provision of

5 medical services;
6 (14) work performed by an employee under a flexible work hour plan if the plan

7 is include J as pan of a collecrive bargaining agreement;

8 (15) work performed by an employee under a voluntary flexible work hour plan

9 if
10 (A) the employee and the employer have signed a written agreement and

11 the written agreement has been filed with the depanment; and
12 (B) the department has issued a certificate approving the plan which states
13 the work is for 40 hours a week, [AND] not more than 10 hours a day, and the days are
14 consecutive and do not include a Sunday; for work over 40 hours a week or 10 hours

15 a day under a flexible work hour plan not included as pan of a collective bargaining
16 agreement, compensation at the rate of one and one-half times the regular rate of pay

17 shall be paid for the overtime;
18 (16) an individual employed as a line haul truck driver for a trip that exceeds 100

19 road miles one way if the compensation system under which the truck driver is paid includes
20 ovenime pay for work in excess of 40 hours a week or for more than eight hours a day and the

21 compensation system requires a rate of pay comparable to the rate of pay required by this section.

22 * Sec. 3. AS 23.10.060 is amended by adding new subsections to read:

23 (e) An employer who employs an employee for at least 40 hours of work at the regular
24 rate of pay in more than five consecutive days without a day off shall pay compensation to the
25 employee for the employee’s hours of work on the sixth and seventh consecutive days at the rate
26 of one and one-half times the regular rate of compensation. This subsection applies regardless

27 of the number of weeks in which the consecutive days worked by the employee occur.

28 (f) In this section,

29 (1) "day" means 24 consecutive hours;

30 (2) "public works" has the meaning given in AS 36.95.010;

31 (3) "week" means the period of time from a Sunday at 12:01 in the morning to

WORK DRAFT WORK DRAFT WORK DRAFT
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1 the following Saturday at 12:00 midnight.

2 * Sec. 4. AS 23.10 is amended by adding a new section to read:
4

3 Sec. 23.10.440. FOOD AND HOUSING AT REMOTE SITES, (a) Except as provided
4 in (b) of this section, an employer shall provide food and housing to an employee working at a
5 public works project remote site. The housing must meet safety and health standards for housing
6 set out in the Standards for Occupational and Industrial Structures adopted by the department.

7 The employer may not consider the cost of the food and housing in setting wages for the

8 employee or in meeting wage requirements under AS 23.10.065 or AS 36.05.
9 (b) An employer who provides adequate transportation to employees is exempt from the

10 requirement to provide food and housing under (a) of this section. Transportation is adequate

11 under this section if it

12 (1) is available daily at reasonable hours to and from the remote site to a location
13 that provides access to adequate commercially-available housing;
14 (2) takes no more than 30 minutes to transport the employee from the departure

15 point to the worksite; and
16 (3) meets applicable transportation safety standards.

17 (c) The requirements of this section are considered a pan of every contract for hire for
18 a public works project in the state. The advertised specifications for the public works project

19 shall contain a provision stating the requirement for providing food and housing at remote sites.

20 (d) An employee may waive the employee’s right to food and housing under this section. #
21 An employer may not require an employee to live in housing provided under this section. (
22 (c) The depanment shall implement this section by regulation.

23 (0  In this section
24 (1) "employee" and "employer" have the meanings given in AS 23.10.430;
25 (2) "public works" has the meaning given in AS 36.95.010;

26 (3) "remote" means a work site that is cither more than 50 road miles or

27 inaccessible by two-whcel-drivc vehicles from a place that has adequate, commercially-available
28 food and housing that meet the standards set out in (a) of this section.

t. ,> #
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D EPA R TM EN T OF L A B O R

LABOR STANDARDS & SAFETY DIVISION j

RECEIVED OCT 0 5 1387
STEVECOWPER. GOVERNOR

3301 E A G L E  ST R E ET  

P.O B O X  107021

A N C H O R A G E , A L A S K A 99510 7021 

P H O N E :(90 7)26 4 2452

September 30, 1987

Ms. Helene Antel 
IBEW Local 1547 
2702 Denali Street 
Anchorage; Alaska 99503 Hc/&i/fcr
Dear Ms. ArTt^k

RE: Ketchikan Pulp Mill

The Department of Labor investigated the pay plan of the Ketchikan Pulp Mill 

(KPM) when it first came to our attention last year. It is our understanding 
that the mill changed its workweek so that it now begins on Wednesday and enc's 
on Tuesday. This was a one-time change and has remained the same since that 
time.

However, the company does change its shifts so that employees may work seven 
consecutive days by working 5 days in one workweek and 2 in the next. We have 
consulted our attorney general on this circumstance and have been advised that 
this does not constitute a violation of the Wage and Hour Act. As you know, 
the Act requires overtime when an employee works over eight hours in a day or 
40 in a work week. There is no requirement for premium pay on a 6th or 7th 
consecutive day of work. Our regulation defines workweek as "a fixed and 

regularly recurring period of 168 hours...[which] may not be artificially 
adjusted for the purpose of avoiding the payment of overtime."

The change KPM undertook was a one-time change and is not considered an 
"artificial adjustment" to avoid overtime. Rather, multiple adjustments are 
the type of thing the Department considers "artificial" and in violation. „

The KPM workweek remains the same; within that framework the company adjusts 
the work schedule of its employees. Such actions are not a violation of law 
that the Department can act upon. While I cannot disagree that this may not 
be fair, it is nontheless legal under state law according to our attorney. 
Further, in checking with the U.S. Department of Labor we are advised that 
their interpretation is identical to ours.

If you have further questions, please feel free to contact me.

Sincerely,

Director
Labor Standards & Safety

TES/JRC:ras
0624W



Louisiana-h *clficCorporation

Intordepartmerttf t l  Commun i ca t i on

September 13, 198B

Clyde Johnson location: Ketchikan

Chris Biencourt location: Portland

Grievance No. 2-88
Overtime claim for hairs over forty in seven QQnsfiCUtlve_dftVft

Upon review of federal and state wage law and our collective 
bargaining agreement with the IBEW, I find no merit in the IBEW's 
claims for overtime for employees who work seven consecutive days which 
straddle two separate work weeks.

Federal Wager-Hour law requires employers to pay overtime for all 
hours over 40 worked by an employee in a '‘workweek." "Workweek" is 
defined as seven consecutive days which need not coincide with the 
calendar week and may begin on any day and at any time of day. See 
Pampas v. Rerlte Co.. 8 WH Cases 756 (Com. C.P. 1949) (Copy attached 
as Exhibit A). In Pappas, for exairple, the ccurt held that a security 
guard who worked alternate weeks of seven 12-hour nights fran Thursday 
to Thursday for an employer whose prevailing workweek was Monday to 
Sunday was properly paid for 48 hcurs tha first company workweek (8 
hours overtime) and 36 hours during the next.

Alaska Wage and Hour law largely parallels federal law and 
provides:

(I)f the employer finds it necessary to employ an employee in 
excess of forty hours a week or eight hours a day, compensation 
for the overtime at the rate of one and one-half times the regular 
rata of pay shall be paid. . . .

Alaska Stat § 23.10.060 (Copy attached as Exhibit B) (emphasis added). 
Lika its federal counterpart, the term "week" is not defined in the 
state statute, but Alaska's Department of Labor has interpreted the 
term to mean the employer’s established workweek. (Per 9/13/88 
telephone conference with James Sanwick, Regional. Supervising 
Investigator, Department of Labor Standards, Wage and Hour Division).

Nor does tha collective bargaining agreement require a different 
conclusion:



8 WH C ues 766

rA F T  A3 r .  KXRJTK C o . .
C o c n e lU e a t Corort o f  C* m a o »  n c u ,  

New l U n *  C o un ty
Pirns r. Kxurr* Owwnr, Ho. 391278.

A pril 28, 1X 9 ‘

FAIR LABOR STANDAHOS ACT
—Moan work**1—Orerlints t tu ib W  

—Workweek « SfL5*» • 7»^t»
E m plo yer w h o  h ire d  n ig h t w a tch ­

m an  to w ork a l te r n a te  weeks o f  sev en  
n ig h ts  a t  12 h o u rs  a  n ig h t  fro m  T h u rs ­
d a y  to  T h u rsd a y  h i  fac to ry  tn  w h ich  
th e  p re v a ilin g  wockwcek « u  fro m  
M onday to  M ond ay  d id  n o t v to late  th e  
n a t a to r y  o v e itim e-co m p en saU an  p ro ­
v isions by  p a y in g  w a tch m a n  fo r -til 
h o a rs  d u rin g  o n e  co m p an y  w orkw eek 
tr a m  T h u rsd a y  th ro u g h  S u n d a y  t o d  
for 38 h o u rs  d u r in g  th e  n e x t com  p u n y  
wo rkweek  rra m  M onday  th ro u g h  W ed­
nesd ay , a n d  re fu s in g  to  pay  h im  o n  
b a s is  o f  a n  8 4 -h o u r  w orkwee k  Crons 
T h u rs d a y  to  T b u re d a y .

A ct does n o t  c a n  tro t th e  r ig h t o f  
em p lo y er to  d e te rm in e  th e  b eg in n in g  
o r  e n d  o f  a  w o rk w eek ,....

A c tio n  by  em ployee to  reco ver orrer- 
Unve com peuraaDon u n d e r  F a ir  L ab o r 
S ta n d a r d s  A ct. Ju d g m e n t fo r  t m -  
ptoyer.

J a m e s  F . R osen, o f  Hew H aven . C o n n . 
a n d  M orris  O. s t r a k a ,  o f  Seym our, 
C o n n , f o r  p la in tiff .

J o h n  L  B y  a n d  W ln h s  A  D an a , o f  
New H av en , O a n n , lo r  d e fe n d a n t. 
Do* now, J o d g e :—P la in  tiff wwa h ire d  

o n  T h u rsd a y , J a n u a ry  10, 1X8. by  th e  
d e fe n d a n t  a s  a  n ig h t w a tch m an  a n d  
fire m a n  to  w ork  a lte rn a te  w eeks fro m  
T h u rs d a y  8:00 p m . to  th e  follow ing 
T h u rsd a y  8:00 a m . ;  nam ely , a e re n  
n ig h ts  a t  13 h o a rs  a  n ig h t a n d  w as so 
em p lo y ed  a n  til  Ju ly  3 1 ,1 X 7 . He w as 
p a id , b o w ere r, acco rd in g  to  th e  p re ­
v a ilin g  w ork  w eek In  th e  d e fe n d a n t 's  
fa c to ry ; nam ely , M onday to M onday, 
d u rin g  w h ich  h o u rs  to  th e  d ay tim e  th e  
p ro d u c tio n  w orkers w ere em ployed . 
P la in tif f  acco rd ing ly  w as p a id  f o r  48 
h o u rs  d u rin g  one com pany  w ork w eek 
(T h u rsd a y , F rid ay , S a ta rd s v  a n d  S u n ­
d a y  i, a n d  for 38 h o u rs  d u rin g  th e  n e x t  
c o m p a n y  w ork w eek (M onday. T u e s ­
d a y  a n d  W ednesday), P la in tif f  h a s  
c la im e d  th a t  h is  work w eek w as fro tn  
T h u rs d a y  to T h u rsd ay  a n d  t h a t  be 
sh o u ld  be p a id  o n  th a  basis  o f  M  b o o r-

•  tocaU* Totaled ratter* te  ka#*-J7o*r C

PAPPAS ▼. fCRTUTB CO.
d u rin g  h is  w ork  week, a n d  seeocd ln f- 
ly In s ti tu te d  s a l t  u n d e r  S ec tion  18b of 
th e  F a ir  L ab o r Ota jd a r d s  Act o f  1338.

T h e  p ro v isio n  n  th e  F a ir  Labor 
S ta n d a rd s  A ct re le v a n t to th is  case 
Is S ec tio n  7, w h ich  provides tn  p a rt 
a s  follow s:

*(«J No w npfortr shall • * * employ any 
of his mirW K-ej * * * (3) for a  w crtw ttx 
b o re r  lh«n fortv b o o n  • • • uni t e  rath  
employe- recdvr» com prrardon for hu  
ernpJoymrni. la excess of the h rntn  above 
•pecUled 3* a  ra te  no t less than one and 
cue-half times the  regular ralo s i  which 
he U employed."

T h e  te rm  "w orkw eek" Is n o t defined 
an y w h ere  to  th e  F a ir  L abor S ta n d a rd s  
Act.

(XNTEXniJETATTVK BULLETIN J
In te rp r r f a t l r r -  B u lle tin  N a  4 rWHM 

58:91 Issued tn  N ovem ber, 1338 by th e  
W age a n d  H ou r D ivision. Office of Ibe 
A d m in is tra to r . U n ited  S ta te s  D epart­
m e n t  o f L ab or, s ta te s :

"<J» T h* 40-txrnr standard  In Section 
7(a) Is a  lim itation uooo the number of 
hours th a t  am j be worked ta  sag  m rt- 
w e t  free o f o n e  cod  one-half orertlm*

I coropcm alioa. A  workweek consists of 
seven ea iw n rtJve  days. II need not to- 
tncMe with Use ca lrw iar week bat ascy 
begin an  any  day and  a t  any Ume of any 
day. T he beginning a t  the  m ukm xk may 
b* risajsjcet* II th e  change U InteDdcd to be 
perm anent and not to evade Us* averthae 
cTcpdremntta of tint Act."

A ru l in g  by  th e  W age a n d  flo o r Ad­
m in is tr a to r  re p o r te d  to  O fS d a i An­
sw ers to  Q u estio n s  W age a n d  Hoax 
K a n n a J , C u m u la tiv e  E d itio n  1X4- 
1X 5 (see p ag e  2131, s ta le*  In past 
IW HM  45:201):

"A  workweek, asock tlog of any con­
secutive seven days, m ar begin oa any 
day and a t  any tim e of any day. TA* 
rm ploger *sa* tcLcct awy time datrable ta 
beyte <u»d ewd tha cnptoyeWr work­
week * • (Italics added)

S ec tion  11(c) o f  th *  F a ir Labor 
S ta n d a r d s  A ct s ta le *  to  p& rt:

"Every employer * * * tb a li make, keen 
ajod preserve soeh reenrda • • • and 
jfaaH m ake such reports therefrom to to* 
adm inistrator aa bo shell prescribe try rvg- 
Q tettoa * *

( r e c o r d  t r a T N G i
P u rs u a n t  to  t h i s  s ta tu to ry  direction, 

th e  W age a n d  H o a r  A d m in is tra to r has 
Issued d r*ailed  reco rd  keep ing  reg­
u la tio n s . T h ese  a re  s e t  fo r th  to  Code 
of F ed e ra l R egu la tions, T itle  23—L a­
b o r, C h ap . V—W age a n d  H our Divi­
sio n— P a t t  516— Record* to  be kep t by 
E m ployer*  IW HM  78:31. T he  prcrvi-
autlafter Dtgext cad CtantJtnatieH Qxldt

do n g  o f th e se  reg u la tio n s  re la tin g  
to  Che w ork  w eek a re  a*  follow s:

"Sec. 5 ILL Every employer shall main­
tain  and  prt-a iv* payroll ta  o ther rec­
ants containing live (oUowbtg Informa­
tion and d a ta  on each and every em­
ploye* • • *.

(S) Tim s of day and nam e of the  day on 
which Uva employee') workweek bo­
nus, •  •

(Footnote ta  rah-para. S3 "If the  em­
ploye* U a  part of a  workforra or em ­
ployed In o r by an  establishm ent all of 
whose worker* have a  workweek beginning 
a t th e  satue Uuie on the  same day, a 
stogie not*lion of the  time of the  day and 
beginning d ay  of Ibe workweek for th e  
whole workforce or establishm ent will tut- 
flee. If, however, any employee or group 
af employ era baa a  workweek beginning 
and ending a t  a  different time. *, separate 
natation shall then be kept for th a t em ­
ployee or groap of employees."

T h e  W age trod H o a r  C iv ilian  ha*  
Issued a n  "E x p lan a to ry  H alle tin  on  th e  
E m ployer's  R e c o r d *  R egulations'*. 
W ith  resp ec t to th e  w orkw eek record , 
th is  t u t a  In  p u t  IW H M  70:20]:

"e. T im e of day and  nam e at day on 
which ibe employee's workweek begins.

-  •  • This Item doe* p o t re tra in  that th*  employer show the  exact moment tbs em­ployes actually begins work tn lb* work­week or bbs moment ha c a u c s  work. The employer may select any tiro* dtairabie to 
begin and cod th- tmpteryrr'* workweek.
aa lo r Instance, m idnight Saturday <* high 
oooo Wednesday. TUi may be done, even 
though the employes o» aara weak, la  the 
Qmt Instance, a t  I pro. Saturday aod doc* 
not begta work tba K i t  woefc until 7:3* 
am . Monday; or even though lbs em­
ployee. ta  tb s  second Instance work* all 
day Wednesday, thereby throwing Wednes­
day m am  trig's hour* of esrptoyutefit tnta 
ca t  workweek. A workweek, however, 
m ust ha established and U may not then 
be varied far purposes a f  evasion at e ither 
tb s  minimum wwge o r  overtim e provision* 
o f th* Art."
[DETERMINATION OF WOWCWZDC)

T h e  F a ir  L ab or S ta n d a rd *  A ct d o «  
a c t  c o a tro f th e  r ig h t  of th *  e a p to y t r  
l a  d c te n r la c  (h e  b eg in n in g  o r  e n d  
of a  w ork w e t* . In  th e  In s ta n t  c a se  
th e  p rev a ilin g  w ork  w eek t a  th e  d e ­
fe n d a n t 's  in c to ry  w as fro m  Mon day  
to M onday s u i  do zddilkinal u v crtlin e  
p ay  is d o c  th e  p la in tiff  u«idcr su c h  a  
co m p u ta tio n . T h e  C o u rt Is o f  th e  
op to ioo  th a t  th e re  w ax no  r to ta tto n  
of th e  a c t  by  th e  A tte n d a n t a n d  do 
su b te rfu g e  em ployed  to  d e fe a t  p la in  -  
tiff's r ig h t  to  o v e rtim e  pay. S to a t v. 
D avidson O re M ining C o , 71 F .Supp. 
1018 (2  WH Caves *0 2], 1X 2; H o m ed  
r .  A tlas fkvwvi_r C om pany, KH Ky.

s  locate* n lu tid  ndteyv bt (Taps-ffowr C

517. 191 H .W Jd  371 (» W R t s a r  
X 3 |.  1X 8: B a rc lay  *. MagrkolU Pe­
tro leu m  C o . 7 m  a.W  Jd  628 17 WH 
C ases 1082) T ex . CL O t .  A p p , 1947.

ju d g m e n t  m ay  be e n te re d  fa r  th e  
d e fe n d a n t. •
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Clyde Jdhnscn September 14/ 1988 F^59 2

Any employee paid on an hcurly basis will, in addition to his 
straight tima pay, receive overtime at one-half the straight tine 
hourly rate of the job for:
• • ♦ »
B. All work performed in excess of forty (40) straight time hours 

in any one week.

labor Agreement § 5 (emphasis added). "Week1* is elsewhere defined to 
mean a period of seven calendar days beginning at 1:00 A.M. Monday, id 
at § 4. Thus, even under the language of the current labor agreement
the work in question falls into 2 workweeks and overtime shaild be
calculated accordingly.

m  conclusion, the IBEW's claim to overtime based an the number of 
hours worked in a snapshot of seven consecutive days is . erroneous. 
State and federal law is unmistakably clear in instructing that you
look to the number of hours worked in tha regular workweeks
established by the employer.

Please do not hesitate to call if I can be of further assistance,

C.J.B.

CJB:lkc
Exhibit?

cc: Martin Pihl 
Ralph Lewis



73.11.161
yoodi or mtterlafs In Alaska iwy not omploy an ooployee not acting in A 
supervisory capacity. either «*In or femal«, for a workweek longer thin «1 
fcour* or Tor more than eight hours a day, except thit If the employer finds 
it accessary to employ aa employee In excess of 41 hours i  wee*, or eight 
hours * d»y. compensation for the overtime »t the rate of one ind one-half 
tines the regular rate of pay shall be paid, and this provision It considered 
Included >n alt contracts of eoployaent. This section does not apply with 
respect to

(1) an employee employed by an enloyer employing less tfun four 
employees in the regular course of business, as regular course of business Is 
defined fay regulations of the commissioner;

(2) [Repealed. ( 33 Ch 12/ SLA 1974.3
(3) [Cepealed. S I ch 241 StA 1921.]
(4) an exploit* employed in haodllng, packing, storing, pasteurizing, 

drying, preparing in their raw or natural su te . or canning agricultural or 
horticultural commodities for ourtet. or In ailing cheese or butter or other 
dairy products;

(S| an employee of an employer engaged In small sluing operatloms 
where not more than 12 employees are employed, if the eoployee is employed 
m i  In excess of 12 hours a day or S6 hours a week during a period or periods 
of not more chan IS workweeks la the aggregate ia a calendar year during Che 
mining season, as the season Is defined by the co-af ssioner;

(6) [Repealed, $ I ch 45 SLA 1922.]
(7) am employee engaged in agriculture;
(8) an employee employed In connection with the publication of a 

weekly, semiweekly, or dally newspaper with a circulation of less than 1,011;
(91 a swrtcnbojrd operator ewpij/H tn a pirolls exchange

wntcn has fewer than 2S9 stations;
(II) aa employee of an employer eagaged in the business of operating 

taxicabs:
(11) an employee In an otherwise exempted employment or proprietor in 

a reUil or service establishment engaged in handling telegraphic, telephone, 
or radio messages for the public unoer an agency or contract arrangement with 
a telegraph or communications coapany where the telegraph message or
coomuAi cat loos revenue of the agency does not exceed ISD a month;

(12) an employee employed as a seasua;
(13) an employee employed In planting or tending trees, cruising, or

II

73.11.161 23.11.121

surveying, or bucking, or felling timber, or (a preparing or transporting 
logs or other forestry products to the mill, processing plant, railroad, or 
ether transportation terminal. If the niaber of employees employed by the 
eoployer In the forestry or lumbering operations does not exceed 12;

(14) an individual csplqyed as u  outside buyer of poultry, eggs, cream, or milk in their ram or natural state;
(15) casual employees as may be liberally defined by regulatioos of tbe comnrl ssioner;
(16) an employee of a hospital whose employment includes the provision of rcedfcal services;
(If) wort performed by aa employee under a flexible wort hour plan if 

the plan 1s I (eluded as part of a collective bargaining agreement;
(18) wort performed by an employee under a voluntary flexible wort hour plan if

(A) the employes and the employer have signed a written agreement 
imd th; written agreement Has been filed with tbe department; and

(8) the department has Issued a certificate approving the plan 
which states the wort Is for 49 hours a weet and mot more than II hours a 
day; for wort over 41 hours a week or 10 hours a day under a flexible wort 
hour plan not Imcloded as part of a collective bargaining agreement, 
compensation at the rate of erne amd oas-half times the regular rate of pay 
shall be paid for the overtime. (S 3 ch 171 SLA (955; am 5 I ch 3 SLA 1962; 
am 5 I Ch 243 SLA 1971; am 5 I ch 45 SLA 1972; an 6 33 ch 127 SLA 1974; am $
I ch 31 SLA 1981; am S 3 ch 47 SLA 1983)

Sec. 23.10.065. Minimum wyes. Aa employer shall pay to each 
employee wages at a rate of not less than 50 cents aa bour greater chan the 
prevailing federal Minima) Mage Law or S2.61 an hour, whichever is greater, 
for hours worked In a pay period, whether the work Is measured by time, 
piece, commission or otherwise. An employer say not apply tips or gratuities 
bestowed upon employees as a credit toward payment of the minimum hourly wage 
required by this section, rip credit as defined by the fair labor Standards 
Act of 1938 as amended does not apply to the misrfmun wage established by this 
section. ({ 4 ck 171 SLA I9S9; aa 5 2 ch 2 SLA 1962; aa S I ch 41 SLA 1974)

Sac. 23.10.0)0. exemptions from mini man wage. To the extent
necessary to prevent carta! I cent of opportunities of employment, Che 
commissioner -ŝ y by regulations or orders provide for the employment at wages 
lover than the minimum wage prescribed Is AS 23.19.993—23.II. 151 of

(I) an Individual whose earning capacity Is impaired by physical or
mental deficiency, age, or Injury, at tbe wages and subject to the
restrictions and for Cite period of time which Is fixed by tbe com*!ssioner; and

14
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2).io.9$9 23.19.OSS

Section
SO. Public policy
SS. Gumptions
60. Payment foe overtime6S. Mnlawa wages
H. Exemptions from minim* wage
71. Mages fo r wort: therapy
75. Labor standards and safety division
80. Powers and dudes of division
as. Scope of administrative regulations
90. A dm inistra tive  procedures
9S. Adoption of federal regulations100. &m>loyee to keep reconls
105. Postlog sunuary retired110. Armed ie s  o f  evployee
115. Enforcement by injunction
120. Enforcement Of SUipoenas
5 2 5 . C o l l e c t i v e  b a r g a in in g

130. Statute of limitations
135. V io la tion s
140. Penolty
MS. Definitions
ISO. Short title

Sec. 23.10.0S0. Public policy. I t  is the public policy of tbe 
state to

(1) establish minimum wage and overtime ccmpensatfon standards for 
workers at levels consistent with their health, efficiency and general well- 
being. bad

(2) safeguard existing minimm wage aad overtime compensation 
standards which are adequate to mmfntifn the health, efficieacy and general 
well -being of workers against the unfair co-petition of wage and hour 
standards which do not provide adequate sundards of living. (S I ch 171 SLA 
19S9J

Sec. 23.19.955. Exemptions. The provisions of AS 21.19.959--AS 
23.13.150 do not apply to

(II an individual employed in agriculture which includes farming in 
all its brancnes and, among other things, includes the cultivation and 
Ullage of the soli, dairying, tha production, cultivation, growing, and 
harvesting of any agricultural or horticultural commodities. the raising of 
livestock, bees, fur-bearing anlnals. or poultry, and any practices, 
including forestry and lu»bering operations, performed by a farmer or on a

«tricu 3.
ALASKA KASC AMO H0U* ACT

II
ri

23.19.0SS 23 19.960
farm as an Incident to or in conjunction with the faming operttioas, 
including preparation for market, delivery to storage or to market or to 
carriers for transportation to market;

(21 an individual employed in the catching, trapping, cultivating or 
faming, netting or taking of any kind of rfsb. shellfish, or other aquatic 
forms of animal and vegetable life;

(3) an Individual employed in the hand picking of shrimp;
(41 aa Individual employed in domestic service, including a

balgr-sitter, 1o or about a private home;
(5) an individual employed by the United States or by the state or 

political subdivision of the state including prisoners not o« furlough 
detained or confined in prison facilities;

(6) aa Individual engaged in the activities of a nonprofit religious, 
charitable, cemetery or educational organization where the ogilqyer-emplqyee 
relationship does not. In fact, exist, and tftere services rendered to tbe 
organization are on a voluntary basis;

(7) aa employee engaged in the delfvnry of newspapers to the cortaaaer;
(8) aa Individual employed solely as a watchman or caretaker of a

plant or property that is sot In productive use for a period of four months 
or more;

(9) am Individual employed fn a bona fide executive, administrative or 
professional capacity or fn the capacity of an outside salesnai or a salesman 
win is employed on a straight comarisslom basis;

(19) aa individual employed in the search for placer or hard rock 
minerals;

(111 an Individual under 18 years of age employed on a part-time basis 
not more than 39 hours in a week; or

(12) employment by a nonprofit educational or child care facility to 
serve as a parent of children while tbe children are In residence at the 
facility if the employment requires residence at tbe facility and is 
compensated on a cash basis exclusive of roon and board at an annul rate of not less than

(A) $10,999 for an umurrfed person; or
(8) $15,999 for a married couple. (S 2(1) ch 171 SLA I9S9; am S I 

ch 2 SLA 1962; am $ I ch 59 SLA 1972; am J 2 ch 124 SLA 1978; an 5 I ch 115 SLA 1982)
See. 23.19.960. Payment for orvertfme. An employer >t>0 employs 

employees engaged In commerce. or other business, or in the production of
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■ in te r n a t io n a l  B r o t h s  i i o o d  o f  E l e c t r i c a l  W o i . * e r s
Loca l 1 5 4 7

2702 DENALI STREET 
ANCHORAGE, ALASKA 99503-2779

TELEPHONE 
(907) 272-6571

DISPATCH 
(907) 276-1547

G A R Y B R O O K S  

BUSINESS MANAGER •  FINANCIAL SECRETARY
JOSEPH HOOGE 

PRESIDENT

S e p t e m b e r  9 ,  1 9 0 7

T h o m a s  5 t e v ; a r t
D i r e c t o r  o f  L a b o r  S t a n d a r d s  £ S a f e t y  
S t a t e  o f  A l a s k a  
P . O .  B ox  1 0 7 0 2 1  
A n c h o r a g e /  A l a s k a  9 9 5 1 0

F e :  K e t c h i k a n  P u l p  M i l l  —  f a i l u r e  t o  p a y  o v e r t i m e

D e a r  Tom :

I t  h a s  co m e  t o  my a t t e n t i o n  t h a t  K e t c h i k a n  P u l p  M i l l  
("K PM ") i s  r e q u i r i n g  s e v e r a l  I B E W - r e p r e s e n t e d  e m p l o y e e s  t o  w o r k  

o n  7 - d a y  s h i f t s  w i t h o u t  p a y i n g  t h e m  o v e r t i m e .  T h e  s h i f t s  b e g i n  
o n  a  W e d n e s d a y  a n d  c o n t i n u e  t h r o u g h  t h e  w e e k e n d  t o  T u e s d a y  o f  t h e  
f o l l o w i n g  w e e k .  I t  i s  m y u n d e r s t a n d i n g  t h a t  KPM w i l l  c l a i m  t h a t  
b e c a u s e  t h e  6 t h  a n d  7 t h  d a y  a r e  i n  a  n e w  " w o r k  w e e k "  t h a t  KPM i s  
n o t  o b l i g a t e d  t o  p a y  t h e  e m p l o y e e s  o v e r t i m e  f o r  t h e s e  t w o  d a y s .  
I \ s  f a r  a s  I  k n o w ,  h o w e v e r ,  t h e r e  a r e  n o  l e g i t i m a t e  e c o n o m i c  o r  
b u s i n e s s  r e a s o n s  w h i c h  w o u l d  m a n d a t e  t h i s  k i n d  o f  s c h e d u l e .

V 7 h i le  I  u n d e r s t a n d  t h a t  c e r t a i n  e x c e p t i o n s  a r e  m a d e ,  I  
am u n a w a r e  o f  a n y  c u r r e n t ,  c o m p e l l i n g  r e a s o n s  t h a t  w o u l d  j u s t i f y  
w h a t  a p p e a r s  t o  b e  a  b l a t a n t  e f f o r t  o n  t h e  p a r t  o f  KPM t o  a v o i d  
t h e  p r o v i s i o n s  b o t h  c f  s t a t e  l a w  a n d  t h e  F a i r  L a b o r  S t a n d a r d s  
A c t .  T h e  a r b i t r a r y  s c h e d u l i n g  o f  e m p l o y e e s '  w o r k  s o  t h a t  t h e  
e m p l o y e e ' s  w o r k  w e e k  s t r a d d l e s  t h a t  o f  K P M 's  i s  c l e a r l y  d e s i g n e d  
f o r  t h e  s o l e  p u r p o s e  o f  a v o i d i n g  o v e r t i m e  c o m p e n s a t i o n .  I  
b e l i e v e  t h i s  t o  b e  a  d i r e c t  v i o l a t i o n  o f  8 AAC 1 5 . 9 3  0 and . w o u l d  
r e q u e s t  a n  i m m e d i a t e  i n v e s t i g a t i o n .  I t  i s  a l s o  a n  u n d i s p u t a b l e  
v i o l a t i o n  o f  b o t h  t h e  l e t t e r  a n d  s p i r i t  o f  FL SA . R e g a r d l e s s  o f  
s t a g g e r e d  s h i f t s ,  f o r  e x a m p l e ,  t h e  A n c h o r a g e  P o l i c e  D e p a r t m e n t  
p a y s  o v e r t i m e  t o  e v e r y o n e  r e q u i r e d  t o  w o r k  i n  e x c e s s  o f  f i v e  
c o n s e c u t i v e  d a y s .  KPM l i a s  b e e n  e n g a g e d  i n  t h i s  p r a c t i c e  f o r  
s e v e r a l  y e a r s  a n d  p r e v i o u s  c o m p l a i n t s  h a v e  n o t  r e s u l t e d  i n  a  
s u c c e s s f u l  r e s o l u t i o n  o f  t h i s  m a t t e r .  A c c o r d i n g l y ,  I  l o o k  
f o r w a r d  t o  y o u r  c o o p e r a t i o n  a n d  a  p r o m p t  r e s p o n s e .  S h o u l d  y o u
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n e e d  a n y  a s s i s t a n c e  w h a t s o e v e r ,  p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  
m e .

V e r y  t r u l y  y o u r s ,

IBEW LOCAL UNION 1 5 4 7

H M A rcsd

c c :  C o m m i s s i o n e r  S a m p s o n
D e p u t y  C o m m i s s i o n e r  E r i c k s o n
B ob G a r z a ,  A c t i n g  B u s i n e s s  R e p r e s e n t a t i v e ,  K e t c h i k a n



IN  THE HATTER OF THE ARBITRATION 

BETWEEN

KETCHIKAN PULP COMPANY

"THE COMPANY" OR "T H E  EMPLOYER"

AND

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 1 5 4 7

"THE UNION" OR "LOCAL 1 5 4 7 "

A R B IT R A T O R 'S

O PIN IO N

AND

AWARD

U n i t  G r i e v a n c e  -  O v e r t i m e  
AAA F i l e  7 5  L 3 0 0  0 2 5 4  88

HEARING: O c t o b e r  6 ,  1 9 8 9  
K e t c h i k a n ,  A l a s k a

B R IE F S : U n i o n ' s  R e c e i v e d :  N o v e m b e r  2 0 ,  1 9 8 9  
E m p l o y e r ' s  R e c e i v e d :  N o v e m b e r  1 7 ,  1 9 8 9  
E m p l o y e r ' s  r e p l y  b r i e f :  D e c e m b e r  4 ,  1 9 8 9  
U n i o n ' s  r e p l y  b r i e f :  ( A r b i t r a t o r  i n f o r m e d  o n  
D e c e m b e r  1 2 ,  1 9 8 9  n o  r e p l y  b r i e f )

HEARING CLOSED: 

ARBITRATOR:

D e c e m b e r  1 2 ,  1 9 8 9

T i m o t h y  D .W . W i l l i a m s  
9 M o n r o e  P a r k w a y ,  S u i t e  2 8 0  
L a k e  O s w e g o ,  O r e g o n  9 7 0 3 5 - 1 4 2 5

REPRESENTING THE EMPLOYER:

C h r i s  B i e n c o u r t ,  A t t o r n e y  a t  Law

REPRESENTING THE UN ION:

H e l e n e  A n t e l ,  G e n e r a l  C o u n s e l
V e r a  P l u m b ,  A s s i s t a n t  B u s i n e s s  M a n a g e r

APPEARING AS W ITN ESSES FOR THE EMPLOYFn :

C l y d e  L .  J o h n s o n ,  I n c  . r i a l  R e l a t i o n s  M a n a g e r



E X H IB IT S

J o i n t

1 .  1 9 8 9  L a b o r  C o n t r a c t
2 .  G r i e v a n c e  D o c u m e n t
3 .  A . S h i f t  S c h e d u l e s , J u l y  1 9 8 8  -  M a r c h  1 9 8 9

B .  S h i f t  S c h e d u l e s ,  M a r c h  1 9 8 9  t o  N o v e m b e r  1 9 8 9
4 .  R o t a t i n g  S h i f t  S c h e d u l e ,  4 - w e e k  c y c l e
5 .  A l a s k a  W age a n d  H o u r  A c t
6 .  F a i r  L a b o r  S t a n d a r d s  A c t
7 .  W ag e  a n d  H o u r  M a n u a l ,  9 4 : 5 1
8 .  1 9 8 4  L a b o r  C o n t r a c t
9 .  1 9 8 1 - 8 4  L a b o r  C o n t r a c t

1 0 .  L a n g u a g e  p r o p o s a l  f r o m  IBEW , A p r i l  2 0 ,  1 9 8 9

C o m p a n y

1 .  A p r i l  2 6 ,  1 9 8 9  l e t t e r  t o  T h o m a s  S t e w a r t
2 .  A p r i l  2 8 ,  1 9 8 9  r e s p o n s e  o f  T h o m a s  S t e w a r t
3 .  W ag e  a n d  H o u r  M a n u a l  9 4 : 5 1 5

U n i o n

1 .  U n i o n  b a r g a i n i n g  n o t e s ,  S e p t e m b e r  2 2 ,  1 9 8 7

BACKGROUND

K e t c h i k a n  P u l p  C o m p a n y  ( h e r e a f t e r  " t h e  C o m p a n y "  o r  " t h e  

E m p l o y e r " )  a n d  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s  

U n i o n ,  L o c a l  1 5 4 7 )  ( h e r e a f t e r  " t h e  U n i o n " )  a g r e e d  t o  s u b m i t  a  

d i s p u t e  t o  a r b i t r a t i o n .  A h e a r i n g  w a s  h e l d  b e f o r e  A r b i t r a t o r  

T i m o t h y  D .W . W i l l i a m s  i n  K e t c h i k a n ,  A l a s k a  o n  O c t o b e r  6 ,  1 9 8 9 .  

D u r i n g  a  p r e - h e a r i n g  c o n f e r e n c e  t h e  p a r t i e s  a g r e e d  t h a t  t h e  

i s s u e  w a s  p r o p e r l y  b e f o r e  t h e  A r b i t r a t o r  a n d  s h o u l d  b e  d e c i d e d  

o n  i t s  m e r i t s .
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A t  t h e  h e a r i n g  t h e  p a r t i e s  h a d  f u l l  o p p o r t u n i t y  t o  m a k e  

o p e n i n g  s t a t e m e n t s ,  e x a m i n e  a n d  c r o s s  e x a m i n e  s w o r n  w i t n e s s e s ,  

i n t r o d u c e  d o c u m e n t s ,  a n d  m a k e  a r g u m e n t s  i n  s u p p o r t  o f  t h e i r  

p o s i t i o n s .  T h e  A r b i t r a t o r  m a d e  a  t a p e  o f  t h e  h e a r i n g  b u t  

n o t i f i e d  t h e  p a r t i e s  t h a t  i t  w a s  n o t  a n  o f f i c i a l  t r a n s c r i p t ,  

j u s t  a  s u p p l e m e n t  t o  h i s  n o t e s .

A t  t h e  c l o s e  o f  t h e  h e a r i n g ,  t h e  p a r t i e s  w e r e  o f f e r e d  a n  

o p p o r t u n i t y  t o  f i l e  c l o s i n g  a r g u m e n t s  i n  t h e  f o r m  o f  a  p o s t ­

h e a r i n g  b r i e f .  B o t h  p a r t i e s  a c c e p t e d  a n d  t h e  b r i e f s  w e r e  

r e c e i v e d  i n  a  t i m e l y  f a s h i o n .  An o p p o r t u n i t y  w a s  a l s o  

p r o v i d e d  t o  f i l e  r e p l y  b r i e f s .  T h e  E m p l o y e r  a c c e p t e d  t h a t  

o f f e r  a n d  t h e  U n i o n  d e c l i n e d .  T h u s  t h e  a w a r d ,  i n  t h i s  c a s e ,  

i s  b a s e d  o n  t h e  e v i d e n c e  a n d  a r g u m e n t s  p r e s e n t e d  d u r i n g  t h e  

h e a r i n g ,  a n d  t h e  a r g u m e n t s  p r e s e n t e d  i n  t h e  p o s t - h e a r i n g  

b r i e f s  a n d  t h e  r e p l y  b r i e f .



STATEMENT OF THE FACTS 

K e t c h i k a n  P u l p  C o m p a n y  a n d  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  

E l e c t r i c a l  W o r k e r s ,  L o c a l  1 5 4 7 ,  a r e  p a r t i e s  t o  a  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t  e f f e c t i v e  J u l y  4 ,  1 9 8 8  t o  a n d  i n c l u d i n g  

M ay  3 1 ,  1 9 8 9  ( J o i n t  E x h i b i t  § 1 ,  p a g e  2 ) .  T h e  g r i e v a n c e  i n  t h e  

i n s t a n t  d i s p u t e  a r o s e  u n d e r  t h a t  a g r e e m e n t .

T h e  g r i e v a n c e  w a s  f i l e d  b y  T o n y  A l e n s k i s  o n  b e h a l f  o f  t h e  

IBEW b a r g a i n i n g  u n i t  ( J o i n t  E x h i b i t  # 2 ) .  T h e  l a b o r  a g r e e m e n t  

c a l l s  f o r  a  M o n d a y  t h r o u g h  S u n d a y  w o r k w e e k  ( J o i n t  E x h i b i t  # 1 ,  

p a g e  1 2 ) .  W i t h i n  t h a t  w o r k w e e k ,  a  s u b s t a n t i a l  n u m b e r  o f  

b a r g a i n i n g  u n i t  m e m b e r s  w o r k  a  r o t a t i n g  s h i f t .  I n  o t h e r  

w o r d s ,  t h e  d a y s  t h a t  a r e  w o r k e d  w i t h i n  t h e  w o r k w e e k  c h a n g e  

f r o m  w e e k  t o  w e e k .  A c o m p l e t e  r e v i e w  o f  t h i s  s c h e d u l e  i s  

r e p r o d u c e d  b e l o w :

w o r k w M k  1 V o r k v M k  3 H o r l n M k  3 Workve*k «

s h i r t  X T H r e r a s u  X T W T b r a a u  x  t  w tb r  a au x r  «  r n  r  a  au

u  PK - 7 Ul D D A A A A A A A B B B B B BBCCCCCCCDDDDD
(tfravayard)
3 PK - 11 PK CCCCDDD DDDDAAA AAAABBB BBBBCCC
(•VltWj)f AX - 3 PM BBBBBCC CCCCCDD DDDDDAA A A A A ABB
<day>
Day Off A » D D B 3 A .. DCC CCBB ADO DDCCBAA

calculation of (ocular 
and O v .r t lM  aoura 
for *A* Craw

*#<j\il4r aou ra  o o • » i i (  • » o o  • • •  a a a a  o • o i  •  i  • t o o

Ovartlaa lo u r . O O O O  O O O  O O O O  O O O  O O O O  0 0 * o o o o  o o o



W i t h  t h e  e x c e p t i o n  o f  a  c o u p l e  m i n o r  c h a n g e s  i n  s h i f t

s t a r t i n g  t i m e  a n d  a  b r i e f  p e r i o d  i n  t h e  m i d - 1 9 8 0 ' s  w h e n  s h i f t

r o t a t i o n  w a s  r e v e r s e d ,  K P C 's  I n d u s t r i a l  R e l a t i o n s  M a n a g e r

C l y d e  J o h n s o n  t e s t i f i e d  t h a t  t h e  a b o v e  s c h e d u l e  h a s  r e m a i n e d

e s s e n t i a l l y  u n c h a n g e d  s i n c e  t h e  p u l p  m i l l  c o m m e n c e d  o p e r a t i o n s

i n  1 9 5 4 .  A t  v a r i o u s  t i m e s  s i n c e  1 9 5 4  t h i s  w o r k  s c h e d u l e  h a s

l e d  t o  d i s c u s s i o n  b e t w e e n  t h e  p a r t i e s  w i t h  t h e  l a s t  s u c h

d i s c u s s i o n  o c c u r r i n g  a s  p a r t  o f  t h e  n e g o t i a t i o n s  o v e r  t h e  1 9 8 8

a g r e e m e n t  ( U n i o n  E x h i b i t  # 1 ) .  T h e  U n i o n  h a s  n e v e r

p a r t i c u l a r l y  l i k e d  t h i s  s c h e d u l e ,  b u t  n o  s p e c i f i c  l a n g u a g e  h a s

b e e n  n e g o t i a t e d  t o  a l t e r  t h e  E m p l o y e r ' s  p r a c t i c e .  T h e

l a n g u a g e  i n  t h e  1 9 8 8 - 8 9  l a b o r  a g r e e m e n t  c o v e r i n g  w o r k d a y  a n d

w o r k w e e k  r e m a i n e d  u n c h a n g e d  f r o m  t h e  p r i o r  a g r e e m e n t  ' J o i n t

E x h i b i t  # 8 ,  p a g e  1 4 ) .

T h e  U n i o n ' s  g r i e v a n c e  c l a i m s  t h a t  t h e  E m p l o y e r ' s  s h i f t

s c h e d u l i n g  p r a c t i c e  v i o l a t e s  t h e  e x i s t i n g  l a b o r  a g r e e m e n t

b e c a u s e  i t  v i o l a t e s  s t a t e  a n d  f e d e r a l  w a g e  a n d  h o u r  l a w s .

S p e c i f i c a l l y ,  t h e  g r i e v a n c e  s t a t e s :

A r t i c l e  V I I ,  S e c t i o n  5 ,  S u b s e c t i o n  1 - B  a n d  
A r t i c l e  X —  S t a t e  a n d  F e d e r a l  L a w s  a r e  
i n c o r p o r a t e d  w i t h i n  t h e  c o n t r a c t  r e q u i r i n g  t h e  
C o m p a n y  t o  c o m p l y  w i t h  t h e  F a i r  L a b o r  S t a n d a r d s  
A c t .  C o m p a n y  i s  i n  v i o l a t i o n  b y  r e q u i r i n g  
e m p l o y e e s  t o  w o r k  s e v e n  c o n s e c u t i v e  d a y s  
w i t h o u t  p a y i n g  o v e r t i m e .  W eek  d e f i n e d  i n
A r t i c l e  V I ,  S e c t i o n  5 .

( J o i n t  E x h i b i t  # 2 )

T h e  p a r t i e s  p r o c e s s e d  t h i s  g r i e v a n c e  t h r o u g h  t h e  s t e p s  o f  

t h e  g r i e v a n c e  p r o c e d u r e  3U t w e r e  u n a b l e  t o  r e s o l v e  i t .  T h u s  

i t  w a s  s e t  f o r  a r b i t r a t i o n .
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STATEMENT OP THE IS S U E  

T h e  p a r t i e s  g a v e  t h e  A r b i t r a t o r  t w o  d i f f e r e n t  s t a t e m e n t s  

o f  t h e  i s s u e .  T h e  U n i o n  f r a m e d  t h e  i s s u e  a s  f o l l o w s :

1 .  I s  t h e  E m p l o y e r  v i o l a t i n g  t h e  c o l l e c t i v e
b a r g a i n i n g  a g r e e m e n t  b y  c o n s i s t e n t l y  s c h e d u l i n g  
b a r g a i n i n g  u n i t  e m p l o y e e s  t o  w o r k  o t h e r  t h a n  a  
M o n d ay  t h r o u g h  F r i d a y  w o r k w e e k ?

( a )  I f  s o ,  w h a t  i s  t h e  a p p r o p r i a t e  r e m e d y ?

2 .  I s  t h e  E m p l o y e r  v i o l a t i n g  t h e  c o l l e c t i v e
b a r g a i n i n g  a g r e e m e n t  b y  s c h e d u l i n g  b a r g a i n i n g  
u n i t  e m p l o y e e s  t o  w o r k  s e v e n  c o n s e c u t i v e  d a y s  
w i t h o u t  p a y i n g  o v e r t i m e ?

( a )  I f  s o ,  w h a t  i s  t h e  a p p r o p r i a t e  r e m e d y ?

3 .  I s  t h e  E m p l o y e r  v i o l a t i n g  S t a t e  o r  F e d e r a l  Law  
b y  s c h e d u l i n g  e m p l o y e e s  t o  w o r k  s e v e n  
c o n s e c u t i v e  d a y s  w i t h o u t  p a y i n g  o v e r t i m e ?

( a )  I f  s o ,  w h a t  i s  t h e  a p p r o p r i a t e  r e m e d y ?

T h e  E m p l o y e r  a r g u e s  t o  s t a t e  t h e  i s s u e  a s  f o l l o w s :

D o e s  t h e  m a n n e r  i n  w h i c h  t h e  C o m p an y  c a l c u l a t e s  
o v e r t i m e  f o r  r o t a t i n g  s h i f t  e m p l o y e e s  v i o l a t e  
t h e  p a r t i e s '  l a b o r  a g r e e m e n t ?

I n  t h e  a b s e n c e  o f  a g r e e m e n t  o n  t h e  i s s u e  s t a t e m e n t ,  t h e

A r b i t r a t o r  f r a m e s  t h e  i s s u e s  a s  f o l l o w s :

1. Is tie Employer violating Article VII, Sections 4 and/or 5 of tbe collective bargaining
agreenent by scheduling bargaining unit employees to work a rotating shift during a 
Monday through Sunday workweek without paying overtine?

2. Is the Employer violating Article VII, Sections 4 and/or 5 of the collective bargaining
agreenent by scheduling bargaining unit employees to work seven consecutive days 
without paying overtine?

3. Is tbe Eiployer violating Article X of the collective bargaining agreenent by assigning
enployees to work a rotating schedule within a Monday through Sunday workweek and/or to 
vork seven consecutive days without paying overtine?

4. If any of the above three issues is  answered in the affirnative, what is the
appropriate renedy?
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APPLICABLE CONTRACT LANGUAGE 

PREAMBLE

* * * * *

T h e  C o m p a n y  r e t a i n s  a l l  r i g h t s  e x c e p t  a s  t h o s e  
r i g h t s  a r e  l i m i t e d  b y  t h e  s u b s e q u e n t  S e c t i o n s  
o f  t h i s  a g r e e m e n t .  N o t h i n g  a n y w h e r e  i n  t h i s  
a g r e e m e n t  ( f o r  e x a m p l e ,  b u t  n o t  l i m i t e d  t o ,  t h e  
R e c o g n i t i o n  a n d / o r  A r b i t r a t i o n  S e c t i o n s )  s h a l l  
b e  c o n s t r u e d  t o  i m p a i r  t h e  r i g h t  o f  t h e  C o m p a n y  
t o  c o n d u c t  a l l  i t s  b u s i n e s s  i n  a l l  p a r t i c u l a r s  
e x c e p t  a s  m o d i f i e d  b y  t h e  s u b s e q u e n t  S e c t i o n s  
o f  t h i s  a g r e e m e n t .

* * * * *

A R TIC LE 1
E f f e c t i v e  D a t e - T e r m i n a t i o n - A r o e n d m e n t s - A r b i t r a t i o n

* * * * *

SECTION 4 .  ARBITRATION

* * * * *

5 .  T h e  a r b i t r a t o r  s h a l l  n o t  h a v e  t h e  
a u t h o r i t y  t o  m o d i f y ,  a d d  t o ,  a l t e r  o r  
d e t r a c t  f r o m  t h e  p r o v i s i o n s  o f  t h i s  
a g r e e m e n t  o r  t o  i m p o s e  a n y  o b l i g a t i o n  o n  
t h e  s i g n a t o r y  u n i o n  o r  s i g n a t o r y  c o m p a n y  
n o t  e x p r e s s l y  a g r e e d  t o  b y  t h e  t e r m s  o f  
t h i s  a g r e e m e n t .

* * * * *

A R TIC LE V I I  
W a g e s - D e f i n i t i o n s - O v e r t i m e - H o l i d a y s

* * * * *

SECTION 4 .  D E F IN IT IO N S

1 .  T h e  w o r d  " D a y "  f o r  t h e  p u r p o s e  o f  p a y r o l l  
c o m p u t a t i o n  m e a n s  a  p e r i o d  o f  t w e n t y - f o u r  
( 2 4 )  h o u r s  b e g i n n i n g  a t  0 7 0 1  o r  a t  t h e  
r e g u l a r  h o u r  o f  c h a n g i n g  s h i f t s  n e a r e s t  t o  
0 7 0 1 .
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2 .  T h e  w o r d  " W e e k "  m e a n s  a  p e r i o d  o f  s e v e n
( 7 )  c a l e n d a r  d a y s  b e g i n n i n g  a t  0 7 0 1  M o n d a y  
m o r n i n g  o r  a t  t h e  r e g u l a r  h o u r  f o r  
c h a n g i n g  s h i f t s  n e a r e s t  t o  0 7 0 1  f o r  t h e  
p u r p o s e  o f  p a y r o l l  c o m p u t a t i o n .

SECTIO N  5 .  OVERTIME

1 .  A n y  e m p l o y e e  p a i d  o n  a n  h o u r l y  b a s i s  w i l l ,
i n  a d d i t i o n  t o  h i s  s t r a i g h t  t i m e  p a y ,
r e c e i v e  o v e r t i m e  a t  o n e - h a l f  ( 1 / 2 )  t h e  
s t r a i g h t  t i m e  h o u r l y  r a t e  o f  t h e  j o b  f o r :

A .  A l l  w o r k  p e r f o r m e d  i n  e x c e s s  o f  e i g h t  
( 8 )  s t r a i g h t  t i m e  h o u r s  i n  a n y  o n e  
d a y  o r  a l l  w o r k  p e r f o r m e d  i n  e x c e s s  
o f  e i g h t  ( 8 )  c o n s e c u t i v e  h o u r s  w h e n  
a n  e m p l o y e e  w o r k s  a c r o s s  t h e  e n d  o f  a  
d a y  i n t o  t h e  f o l l o w i n g  d a y .

B .  A l l  w o r k  p e r f o r m e d  i n  e x c e s s  o f  f o r t y  
( 4 0 )  s t r a i g h t  t i m e  h o u r s  i n  a n y  o n e  
w e e k .

* * * * *

ARTICLE X 
G o v e r n m e n t a l  R e g u l a t i o n s

I t  i s  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  h e r e t o  t o  
c o m p l y  w i t h  a l l  a p p l i c a b l e  p r o v i s i o n s  o f  S t a t e  
o r  F e d e r a l  L a w s ,  a n d  t h e y  b e l i e v e  t h a t  e a c h  a n d  
e v e r y  p a r t  o f  t h i s  c o n t r a c t  i s  l a w f u l .  A l l  
p r o v i s i o n s  o f  t h i s  c o n t r a c t  s h a l l  b e  c o m p l i e d  
w i t h  u n l e s s  a n y  o f  s u c h  p r o v i s i o n s  a r e  d e c l a r e d  
i n v a l i d  o r  i n o p e r a t i v e  b y  a n y  c o u r t  o f  l a s t  
r e s o r t  a n d  f i n a l  j u r i s d i c t i o n .  I n  t h e  e v e n t  
a n y  p r o v i s i o n s  a r e  d e c l a r e d  i n v a l i d  a s  s e t  
f o r t h  i n  t h i s  A R T IC L E , t h e  U n i o n  m a y ,  a t  i t s  
o p t i o n ,  r e q u i r e  r e - n e g o t i a t i o n  o f  s a i d  i n v a l i d  
p r o v i s i o n s  f o r  t h e  p u r p o s e  o f  r e a c h i n g  a n  
a d e q u a t e  r e p l a c e m e n t  t h e r e o f .

P O S IT IO N  OF THE UNION 

T h e  U n i o n  a d v a n c e d  f o u r  p r i m a r y  a r g u m e n t s  i n  s u p p o r t  o f  

t h e  g r i e v a n c e .  F i r s t , t h e  U n i o n  n o t e s  t h e  l a n g u a g e  o f  A r t i c l e  

X w h i c h  p l e d g e s  t h a t  t h e  p a r t i e s  w i l l  " c o m p l y  w i t h  a l l  

a p p l i c a b l e  p r o v i s i o n s  o f  s t a t e  o r  f e d e r a l  l a w s , . . . "  A l a s k a
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A d m i n i s t r a t i v e  C o d e ,  n o t e s  t h e  U n i o n ,  r e q u i r e s  t h a t  t h e  

w o r k w e e k  n o t  b e  a r t i f i c i a l l y  a d j u s t e d  f o r  t h e  p u r p o s e  o f  

a v o i d i n g  t h e  p a y m e n t  o f  o v e r t i m e .  T h e  s o l e  p u r p o s e  f o r  

i m p l e m e n t i n g  t h e  r o t a t i n g  s h i f t  s c h e d u l e  w a s  t o  a v o i d  

o v e r t i m e .  T h u s  t h e  r o t a t i n g  s c h e d u l e  i s  i n  v i o l a t i o n  o f  

A l a s k a  S t a t u t e ,  a n d  a s  a  c o n s e q u e n c e  i s  i n  v i o l a t i o n  o f  

A r t i c l e  X o f  t h e  p a r t i e s '  l a b o r  a g r e e m e n t .

S e c o n d . t h e  U n i o n  t u r n s  t o  t h e  d e f i n i t i o n s  o f  t h e  w o r k  

d a y  a n d  w o r k w e e k  i n  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a n d  

e m p h a s i z e s  t h a t  t h e  p a r t i e s  h a v e  a g r e e d  o n  a  s t a n d a r d  

w o r k w e e k .  H o w e v e r ,  b a r g a i n i n g  u n i t  m e m b e r s  a r e  n o t  b e i n g  

a s s i g n e d  t o  a  s t a n d a r d  w o r k w e e k ,  a r g u e s  t h e  U n i o n .  R a t h e r  

t h e i r  w o r k w e e k  i s  b e i n g  c o n s t a n t l y  s h u f f l e d  a r o u n d .  T h e  U n i o n  

a s s e r t s  t h a t  i t s  m e m b e r s h i p  h a s  t h e  r i g h t  t o  e x p e c t  t h e  

E m p l o y e r  t o  a b i d e  b y  t h e  t e r m s  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t  a n d  t h o s e  t e r m s  r e q u i r e  e i t h e r  t h e  s t a n d a r d  w o r k w e e k  

o r  t h e  p a y m e n t  o f  o v e r t i m e  w h e n  t h e  s t a n d a r d  w o r k w e e k  i s  n o t  

u s e d .

T h i r d , t h e  U n i o n  c o n t e n d s  t h a t  t h e  w o r k  s c h e d u l e  i s  a  

m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g  a n d  t h u s  t h e  E m p l o y e r  c a n n o t  

u n i l a t e r a l l y  i m p o s e  w h a t e v e r  s c h e d u l e  i t  w i s h e s .  R a t h e r  i t  

m u s t  n e g o t i a t e  t h e  s c h e d u l e  w i t h  t h e  U n i o n .  S i n c e  t h e  U n i o n  

h a s  a  h i s t o r y  o f  d i s a g r e e i n g  w i t h  t h e  r o t a t i n g  s h i f t  s c h e d u l e ,  

t h a t  s c h e d u l e  h a s  n e v e r  b e e n  p r o p e r l y  p u t  i n t o  p l a c e .  A s a  

c o n s e q u e n c e  t h e  E m p l o y e r  s h o u l d  r e s c i n d  t h e  s c h e d u l e  o r  p a y  

o v e r t i m e ,  a n d  n e g o t i a t e  w i t h  t h e  U n i o n  o v e r  t h i s  i s s u e .
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F i n a l l y , t h e  U n i o n  t a k e s  e x c e p t i o n  t o  t h e  E m p l o y e r ' s  

c l a i m  o f  a  p a s t  p r a c t i c e .  T h e  U n i o n  e m p h a s i z e s  t h a t  t h e  

p r a c t i c e  w h i c h  h a s  n e v e r  b e e n  a g r e e d  t o  b y  t h e  U n i o n , a n d  h a s  

b e e n  f r e q u e n t l y  c o n t e s t e d .  M o r e o v e r ,  t h e  U n i o n  s t r o n g l y  

e m p h a s i z e s  t h a t  e m p l o y e e s  c o n s i s t e n t l y  r e c e i v e  w o r k  s c h e d u l e s  

t h a t  i n c l u d e  a c t i v e  d u t y  f o r  s e v e n  d a y s  i n  a  r o w .  T h e  U n i o n  

b e l i e v e s  t h a t  a  s c h e d u l e  o f  s e v e n  d a y s  i n  a  r o w ,  u n d e r  A l a s k a  

S t a t u t e ,  b e c o m e s  t h e  w o r k w e e k  a s  o p p o s e d  t o  a n y  " p a p e r "  

w o r k w e e k .  T h e r e f o r e  e v e n  u n d e r  t h e  E m p l o y e r ' s  p r a c t i c e ,  

e m p l o y e e s  w o u l d  b e  e n t i t l e d  t o  o v e r t i m e  c o m p e n s a t i o n  f o r  t h e  

s i x t h  a n d  s e v e n t h  d a y  o f  t h e i r  w o r k w e e k .

I n  s u m m a r y ,  b a s e d  o n  t h e  a b o v e  f o u r  a r g u m e n t s  t h e  U n i o n  

u r g e s  t h e  A r b i t r a t o r  t o  s u s t a i n  t h e  g r i e v a n c e  a n d  r u l e  t h a t  

t h e  E m p l o y e r ' s  r o t a t i n g  w o r k  s c h e d u l e  i s  a  v i o l a t i o n  o f  

s t a t u t e  a n d  c o n s e q u e n t l y  a  v i o l a t i o n  o f  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  A s  a  r e m e d y  t h e  U n i o n  u r g e s  t h e  

A r b i t r a t o r  t o  d i r e c t  t h e  E m p l o y e r  t o  m a k e ,  " a l l  e m p l o y e e s  w ho  

h a v e  b e e n  d e n i e d  o v e r t i m e  a s  a  r e s u l t  o f  w o r k i n g  t h e  r o t a t i n g  

s h i f t  s h o u l d  b e  m a d e  w h o l e  f o r  a l l  l o s t  o v e r t i m e  a n d  a l l  l o s t  

w a g e s  a n d  b e n e f i t s "  ( U n i o n ' s  b r i e f ,  p a g e  1 7 ) .

P O S IT IO N  OF THE EMPLOYER 

T h e  E m p l o y e r  a d v a n c e d  t h r e e  p r i m a r y  a r g u m e n t s  i n  s u p p o r t  

o f  i t s  p o s i t i o n  t h a t  t h e  g r i e v a n c e  w a s  w i t h o u t  m e r i t  a n d  

s h o u l d  b e  r e j e c t e d  b y  t h e  A r b i t r a t o r .  F i r s t , t h e  E m p l o y e r  

c o n t e n d s  t h a t  i t s  r o t a t i n g  s h i f t  s c h e d u l e  i s  c o n s i s t e n t  w i t h  

t h e  p a r t i e s '  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  S p e c i f i c a l l y
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t h e  a g r e e m e n t  r e q u i r e s  o v e r t i m e  p a y m e n t  o f  t i m e  a n d  o n e - h a l f  

i f  a n  e m p l o y e e  w o r k s  i n  e x c e s s  o f  4 0  s t r a i g h t - t i m e  h o u r s  i n  

a n y  o n e  w e e k .  A w e e k  i s  d e f i n e d  i n  t h e  c o n t r a c t  a s  s e v e n  

c a l e n d a r  d a y s  b e g i n n i n g  o n  M o n d a y  m o r n i n g .  A c l o s e  r e v i e w ,  

a r g u e s  t h e  E m p l o y e r ,  o f  t h e  2 8  d a y  w o r k  c y c l e  s h o w s  t h e r e  i s  

o n l y  o n e  w e e k  i n  w h i c h  e m p l o y e e s  w o r k  g r e a t e r  t h a n  4 0  h o u r s  

w i t h i n  t h e  M o n d a y  t h r o u g h  S u n d a y  c y c l e .  T h e  e m p l o y e e  i s  

c o m p e n s a t e d  a t  t h e  o v e r t i m e  r a t e  f o r  t h o s e  h o u r s .  I n  e a c h  o f  

t h e  o t h e r  t h r e e  w e e k s  e m p l o y e e s  w o r k  o n l y  4 0  h o u r s  a n d

t h e r e f o r e  n o  o v e r t i m e  p a y  i s  o w e d .

S e c o n d . t h e  E m p l o y e r  t a k e s  t h e  p o s i t i o n  t h a t  t h e

A r b i t r a t o r  s h o u l d  n o t  t a k e  u p o n  h i m s e l f  t h e  j u d i c i a l  r o l e  o f  

i n t e r p r e t i n g  s t a t e  a n d  f e d e r a l  s t a t u t e .  T h a t  i s  a  r o l e  

r e s e r v e d  f o r  t h e  l e g a l  s y s t e m .  M o r e o v e r ,  t h e r e  i s  n o t h i n g  i n  

t h i s  c a s e ,  i n s i s t s  t h e  E m p l o y e r ,  w h i c h  r e q u i r e s  t h e  A r b i t r a t o r  

t o  a s s u m e  t h i s  r o l e .  I n  f a c t ,  A r t i c l e  X o f  t h e  l a b o r

a g r e e m e n t  s p e c i f i c a l l y  i n d i c a t e s  t h a t  a  c o u r t  o f  l a s t  r e s o r t  

s h o u l d  d e t e r m i n e  w h e t h e r  o r  n o t  p r o v i s i o n s  o f  t h e  l a b o r

a g r e e m e n t  w e r e  c o n s i s t e n t  w i t h  e x t e r n a l  l a w .  T h i s  a r b i t r a t i o n  

p r o c e e d i n g  i s  o b v i o u s l y  n o t  s u c h  a  c o u r t  a n d  t h e r e f o r e  s h o u l d  

n o t  a s s u m e  t h a t  d u t y .

T h i r d . t h e  E m p l o y e r  i n d i c a t e s  t h a t  i f  t h e  A r b i t r a t o r  

s h o u l d  u n d e r t a k e  a  r e v i e w  o f  e x t e r n a l  l a w ,  h e  w o u l d  f i n d  t h e  

C o m p a n y ' s  p r a c t i c e  c o n s i s t e n t  w i t h  a n d  n o t  i n  v i o l a t i o n  o f  

b o t h  s t a t e  a n d  f e d e r a l  s t a t u t e .  A w o r k w e e k  i s  d e f i n e d  i n  

s t a t u t e  a s  a  f i x e d ,  r e c u r r i n g  s e v e n  d a y  c y c l e .  T h e  E m p l o y e r  

i s  p r o h i b i t e d  f r o m  w o r k i n g  i t s  e m p l o y e e s  f o r  m o r e  t h a n  f o r t y
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h o u r s  d u r i n g  t h a t  w e e k  u n l e s s  o v e r t i m e  c o m p e n s a t i o n  i s  p a i d .  

T h e  E m p l o y e r  c o n t e n d s  t h a t  i t  h a s  a  f i x e d  s e v e n  d a y  c y c l e  

( M o n d a y  t h r o u g h  S u n d a y )  w h i c h  h a s  r e m a i n e d  u n c h a n g e d  s i n c e  

1 9 5 4  a n d  t h a t  i t  a l w a y s  p a y s  o v e r t i m e  w a g e s  f o r  a n y  h o u r s  

w o r k e d  i n  e x c e s s  o f  4 0  d u r i n g  t h a t  f i x e d  c y c l e .  T h e r e f o r e  i t  

i s  i n  f u l l  c o m p l i a n c e  w i t h  s t a t u t e .

T h e  E m p l o y e r  f u r t h e r  e m p h a s i z e s  t h e  f a c t  t h a t  i t s  

r o t a t i n g  s c h e d u l e  o f  s e v e n  d a y s  a c t i v e  d u t y  w i t h o u t  o v e r t i m e  

c o m p e n s a t i o n  h a s  b e e n  d e c l a r e d  b y  t h e  c o u r t s  t o  b e  l e g a l  u n d e r  

F a i r  L a b o r  S t a n d a r d s  A c t  (F L S A )  i f  t h e  s e v e n  d a y s  s p a n  t w o  

f i x e d  w e e k l y  c y c l e s .  T h a t  i s  p r e c i s e l y  w h a t  h i s  c u r r e n t  w o r k  

s c h e d u l e  p r o v i d e s ,  i n s i s t s  t h e  E m p l o y e r ,  a n d  t h e r e f o r e  t h e  

s e v e n  c o n t i n u o u s  d a y s  o f  d u t y  w i t h o u t  o v e r t i m e  c o m p e n s a t i o n  

d o e s  n o t  v i o l a t e  t h e  l a w .

I n  s u m m a r y ,  b a s e d  u p o n  t h e  a b o v e  t h r e e  a r g u m e n t s  t h e  

E m p l o y e r  u r g e s  t h e  A r b i t r a t o r  t o  d e n y  t h e  g r i e v a n c e .

ANALYSIS

T h e r e  a r e  t h r e e  d i f f e r e n t  i n t e r r e l a t e d  i s s u e s  b e f o r e  t h e  

A r b i t r a t o r  i n  t h i s  c a s e .  A l l  o f  t h e s e  i s s u e s  f o c u s  o n  t h e  

b a r g a i n i n g  u n i t  m e m b e r s '  w o r k w e e k  a n d  t h e  e x t e n t  t o  w h i c h  t h e  

w o r k w e e k  i s  i n  c o m p l i a n c e  w i t h  b o t h  t h e  l a n g u a g e  o f  t h e  l a b o r  

a g r e e m e n t ,  a n d  f e d e r a l  a n d  s t a t e  s t a t u t e .  S p e c i f i c a l l y  t h e  

i s s u e s  f o c u s  o n :  1 )  w h e t h e r  t h e  r o t a t i n g  s c h e d u l e  v i o l a t e s

A r t i c l e  V I I ,  S e c t i o n s  4 a n d / o r  5 ,  2 )  w h e t h e r  t h e  w o r k  s c h e d u l e  

t h a t  c a l l s  f o r  s e v e n  c o n t i n u o u s  d a y s  o f  w o r k  w i t h o u t  o v e r t i m e  

c o m p e n s a t i o n  v i o l a t e s  A r t i c l e  V I I ,  S e c t i o n s  4 a n d / o r  5 ,  a n d  3 )
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w h e t h e r  e i t h e r  t h e  r o t a t i n g  s c h e d u l e  a n d / o r  t h e  s e v e n  

c o n s e c u t i v e  d a y  s c h e d u l e  v i o l a t e s  A r t i c l e  X o f  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  T h e  A r b i t r a t o r  w i l l  d i s c u s s  e a c h  o f  

t h e s e  i s s u e s  s e p a r a t e l y .

R o t a t i n g  S c h e d u l e

T h e  w o r k  s c h e d u l e  t h a t  i s  i n  q u e s t i o n  i s  r e p r o d u c e d  o n  

p a g e  4 o f  t h i s  a w a r d .  I t  i s  c l e a r  f r o m  t h e  s c h e d u l e  t h a t  i f  

y o u  t r a c k  t h e  w o r k  a s s i g n m e n t s  f o r  a n y  g i v e n  e m p l o y e e ,  t h e  

d a y s  o f  t h e  w e e k  a n d  t h e  s h i f t  t h a t  i s  w o r k e d  c h a n g e  f r o m  

w e e k - t o - w e e k .  T h e  s c h e d u l e  p r o v i d e s  f o r  a  M o n d a y  t h r o u g h  

S u n d a y  w o r k w e e k ,  b u t  t h e  e m p l o y e e  w o r k s  s e v e n  c o n t i n u o u s  d a y s .  

T h i s  r o t a t i n g  s c h e d u l e  i s  b a s e d  o n  s e v e n  d a y s  o n  a n d  t w o  d a y s

o f f ,  s e v e n  d a y s  o n  a n d  o n e  d a y  o f f ,  a n d  s e v e n  d a y s  o n  a n d  f o u r

d a y s  o f f .  H o w e v e r ,  t h e  s e v e n  d a y s  a r e  w o r k e d  i n  s u c h  a  w a y  

t h a t  i n  m o s t  c a s e s  a t  l e a s t  t w o  o f  t h e  s e v e n  a r e  p a r t  o f  a

s e p a r a t e  w o r k w e e k .  W i t h  t h i s  s c h e d u l e  t h e r e  i s  o n l y  o n e  w e e k

o u t  o f  f o u r  t h a t  a n  e m p l o y e e  w o r k s  a  s i x t h  d a y .  F o r  t h i s  w e e k  

a n  e m p l o y e e  i s  c o m p e n s a t e d  f o r  4 8  h o u r s  w i t h  e i g h t  o f  t h e  

h o u r s  c o m i n g  a t  o v e r t i m e  w a g e s .  T h e  o t h e r  t h r e e  w e e k s  a n  

e m p l o y e e  i s  g i v e n  4 0  h o u r s  o f  s t r a i g h t  t i m e  p a y .

T h e  U n i o n  a r g u e s  t h a t  t h i s  s c h e d u l e  v i o l a t e s  t h e  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e c a u s e  t h e  p a r t i e s  a g r e e d  t o  

a  s t a n d a r d  w o r k w e e k .  T h i s  r o t a t i n g  s c h e d u l e  w h i c h  i n v o l v e s  

c o n t i n u o u s  p e r i o d s  o f  s e v e n  d a y s  a c t i v e  d u t y  i s  n o t  a  s t a n d a r d  

w o r k w e e k .  A s t a n d a r d  w o r k w e e k  i s  f i v e  d a y s  o n  a n d  t w o  d a y s  

o f f .
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T h e  E m p l o y e r  a r g u e s  t o  t h e  c o n t r a r  t h a t  t h e  p a r t i e s  h a v e  

n e g o t i a t e d  a  s t a n d a r d  M o n d a y  t h r o u g h  S u n d a y  w o r k w e e k  a n d  f o r  

4 0  h o u r s  o f  w o r k  w i t h i n  t h a t  w e e k .  A n y t h i n g  o v e r  t h e  4 0  h o u r s  

i s  t o  b e  c o m p e n s a t e d  a t  t i m e  a n d  o n e - h a l f .  T h e  r o t a t i n g  

s c h e d u l e ,  a s s e r t s  t h e  E m p l o y e r ,  f u l l y  c o m p l i e s  w i t h  t h a t  

a g r e e m e n t .

T h e  A r b i t r a t o r  c a r e f u l l y  r e v i e w e d  t h e  l a n g u a g e  o f  t h e  

a g r e e m e n t  a n d  t h e  a b o v e  a r g u m e n t s  o f  t h e  p a r t i e s  a n d  f i n d s  t h e  

p o s i t i o n  o f  t h e  E m p l o y e r  t h e  m o r e  p e r s u a s i v e .  T h e  l a b o r  

a g r e e m e n t  i s  s i l e n t  a s  t o  t h e  s p e c i f i c s  o f  t h e  e m p l o y e e s '  

d a i l y  w o r k  s c h e d u l e .  T h e  a g r e e m e n t  d o e s  d e f i n e  a  w o r k w e e k  a s  

s e v e n  c a l e n d a r  d a y s  b e g i n n i n g  o n  M o n d a y  m o r n i n g  (VII,4,2). 

T h e  a g r e e m e n t  a l s o  p r o v i d e s  f o r  o v e r t i m e  c o m p e n s a t i o n  f o r  m o r e  

t h a n  e i g h t  h o u r s  o f  w o r k  i n  a  s i n g l e  d a y  (VII,5,1,A) a n d  f o r  

a l l  w o r k  p e r f o r m e d  i n  e x c e s s  o f  40 s t r a i g h t - t i m e  h o u r s  

( V I I , 5 , 1 , B ) . A b s o l u t e l y  n o t h i n g  i n  t h e  a g r e e m e n t ,  h o w e v e r ,  

p l a c e s  a  r e s t r i c t i o n  o n  t h e  E m p l o y e r ' s  r i g h t  o f  s c h e d u l i n g  t h e  

e i g h t  h o u r s  i n  a  d a y  o r  t h e  40 h o u r s  i n  a  w e e k .  T h e  p a r t i e s  

m i g h t  h a v e  a g r e e d  t o  l a n g u a g e  s u c h  a s ,  an employees' workweek 

w i l l  c o n s is t  o f  f i v e  con secu tive  days o f  work w ith in  the  

workweek. H o w e v e r  t h e  p a r t i e s  d i d  n o t  p l a c e  a n y  s u c h  l a n g u a g e  

i n  t h e  a g r e e m e n t  a n d  t h e  A r b i t r a t o r  i s  p r o h i b i t e d  b y  A r t i c l e  

1 , 4 , 5  f r o m  m o d i f y i n g ,  a l t e r i n g  o r  a d d i n g  t o  t h e  a g r e e m e n t .

M o r e o v e r ,  t h e  P r e a m b l e  t o  t h e  l a b o r  a g r e e m e n t

s p e c i f i c a l l y  r e s e r v e s  t o  t h e  E m p l o y e r  a l l  r i g h t s  e x c e p t  a s  

" a r e  l i m i t e d  b y  t h e  s u b s e q u e n t  s e c t i o n s  o f  t h i s  a g r e e m e n t "

( J o i n t  E x h i b i t  # 1 ,  p a g e  1 ) .  S i n c e  t h e r e  i s  n o  l a n g u a g e  i n  t h e
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a g r e e m e n t  t h a t  p l a c e s  a  l i m i t  o n  t h e  r i g h t  o f  t h e  E m p l o y e r  t o  

s c h e d u l e  w o r k d a y s  w i t h i n  t h e  w o r k w e e k , w i t h  t h e  e x c e p t i o n  t h a t  

a  w o r k d a y  o f  l o n g e r  t h a n  e i g h t  h o u r s  m u s t  b e  c o m p e n s a t e d  a t  

t h e  o v e r t i m e  r a t e  f o r  a l l  h o u r s  b e y o n d  t h e  e i g h t ,  t h e n  t h e  

A r b i t r a t o r  c o n c l u d e s  t h e  E m p l o y e r  h a s  t h e  c o n t r a c t u a l  r i g h t  t o  

s c h e d u l e  t h o s e  h o u r s  a s  i t  d e t e r m i n e s .

T h e  A r b i t r a t o r  e m p h a s i z e s  t h a t  h i s  c o n c l u s i o n  t h a t  t h e  

r o t a t i n g  s c h e d u l e  d o e s  n o t  v i o l a t e  t h e  l a b o r  a g r e e m e n t  i s  n o t  

i n t e n d e d  a s  a n  e n d o r s e m e n t  o f  t h a t  s c h e d u l e .  I n  f a c t ,  t h e

A r b i t r a t o r  h a s  s o m e  s y m p a t h y  f o r  t h e  U n i o n ' s  p o s i t i o n  

p r i m a r i l y  b e c a u s e  t h e  r o t a t i n g  s c h e d u l e  c l e a r l y  p l a c e s  a  

g r e a t e r  b u r d e n  o n  i n d i v i d u a l  e m p l o y e e s  t h a n  d o e s  t h e  f i x e d ,  

M o n d a y - F r i d a y  s c h e d u l e .  B u t ,  i n  t h e  A r b i t r a t o r ' s  v i e w ,  t h e

l a n g u a g e  o f  t h e  a g r e e m e n t  i s  c l e a r  a n d  t h u s  t h e  a b o v e  

c o n c l u s i o n  e v o l v e s  f r o m  a n  a p p l i c a t i o n  o f  t h e  l a n g u a g e  o f  t h e  

a g r e e m e n t  t o  t h e  f a c t s  o f  t h i s  c a s e .

S e v e n  D a y  S c h e d u l e

F o r  m o s t  o f  t h e  IBEW b a r g a i n i n g  u n i t  m e m b e r s ,  t h e i r  w o r k  

s c h e d u l e  i n v o l v e s  t h r e e  s e v e n  d a y  p e r i o d s  w i t h i n  a  2 8  a a y

c y c l e .  F o r  t h e  2 1  d a y s  t h e y  v o r k ,  t h e  e m p l o y e e s  a r e  g i v e n

o n l y  o n e  d a y  a t  t h e  o v e r t i m e  r a t e .  I t  i s  t h e  U n i o n ' s  

c o n t e n t i o n  t h a t  s e v e n  c o n s e c u t i v e  d a y s  o f  w o r k  r e q u i r e s  t h e  

p a y m e n t  o f  t w o  d a y s  o f  o v e r t i m e .  T h u s  t h e  e m p l o y e e  s h o u l d  b e  

r e c e i v i n g  s i x  d a y s  a t  t h e  o v e r t i m e  r a t e  r a t h e r  t h a n  o n e  d a y .  

T h e  E m p l o y e r  a r g u e s  t o  t h e  c o n t r a r y  t h a t  t h e  n u m b e r  o f  

c o n s e c u t i v e  d a y s  o f  w o r k  a r e  n o t  a d d r e s s e d  i n  t h e  l a b o r



a g r e e m e n t ,  t h e  o n l y  i s s u e  i s  t h e  n u m b e r  o f  d a y s  o f  w o r k  w i t h i n  

t h e  d e s i g n a t e d  w o r k w e e k .  S i n c e  t h e r e  i s  o n l y  o n e  w o r k  w e e k  i n  

t h e  2 8  d a y  c y c l e  t h a t  h a s  m o r e  t h a n  f i v e  a c t u a l  d a y s  o f  w o r k  

t h e n  t h a t  i s  t h e  o n l y  w e e k  i n  w h i c h  o v e r t i m e  w a g e s  a r e  o w e d .

H a v i n g  r e v i e w e d  t h e  p a r t i e s '  e v i d e n c e  a n d  a r g u m e n t s  o n  

t h i s  i s s u e ,  a g a i n  t h e  A r b i t r a t o r  f i n d s  t h e  E m p l o y e r ' s  p o s i t i o n  

t h e  m o r e  c o n v i n c i n g .  H i s  r a t i o n a l e  w i t h  r e g a r d  t o  t h e  

c o n t r a c t  l a n g u a g e  i s  e s s e n t i a l l y  s i m i l a r  t o  t h a t  u n d e r  t h e  

p r i o r  i s s u e .  T h e  l a b o r  a g r e e m e n t  i s  c l e a r  a s  t o  w h e n  o v e r t i m e  

i s  o w e d  w i t h i n  t h e  w o r k w e e k - h o u r s  b e y o n d  e i g h t  i n  t h e  w o r k d a y  

a n d  m o r e  t h a n  4 0  h o u r s  i n  t h e  w o r k w e e k .  T h e  c o n t r a c t  i s  

c o m p l e t e l y  s i l e n t  a s  t o  t h e  q u e s t i o n  o f  c o n s e c u t i v e  d a y s  o f  

w o r k  b e y o n d  f i v e  w h i c h  e x t e n d  i n t o  a  s e c o n d  w o r k w e e k .  H a d  t h e  

p a r t i e s  i n t e n d e d  t h a t  t h e  a g r e e m e n t  b e  r e a d  s u c h  t h a t  a  s i x t h  

o r  s e v e n t h  c o n s e c u t i v e  d a y  o f  w o r k ,  o r  w o r k  o n  S a t u r d a y  a n d  

S u n d a y  b e  p a i d  f o r  a t  t h e  o v e r t i m e  r a t e ,  l a n g u a g e  e s t a b l i s h i n g  

t h a t  r i g h t  o u g h t  t o  h a v e  b e e n  p l a c e d  i n  t h e  l a b o r  a g r e e m e n t .  

A r t i c l e  I ,  S e c t i o n  4 , 5  c l e a r l y  b a r s  t h e  A r b i t r a t o r  f r o m  a d d i n g  

t h a t  l a n g u a g e  o n  h i s  ow n  a u t h o r i t y .

A s  t o  t h e  U n i o n ' s  c o n t e n t i o n  t h a t  a n  e m p l o y e e ' s  w o r k w e e k  

s t a r t s  w i t h  t h e  f i r s t  d a y  i n  t h e  s e v e n  c o n s e c u t i v e  d a y s ,  t h e  

A r b i t r a t o r  f i n d s  n o  s u p p o r t  f o r  t h i s  c o n t e n t i o n  w i t h i n  t h e  

l a n g u a g e  o f  t h e  a g r e e m e n t .  T h e r e  i s  n o t h i n g  i n  t h e  a g r e e m e n t  

t h a t  r e q u i r e s  t h e  f i r s t  d a y  o f  t h e  d e s i g n a t e d  w o r k w e e k  t o  b e  

a n  a c t u a l  w o r k d a y .  I t  i s  t r u e  t h a t  t h e  s t a n d a r d  w o r k w e e k  f o r  

m o s t  e m p l o y e e s  c o n s i s t s  o f  a  M o n d a y  t h r o u g h  F r i d a y  w o r k  

s c h e d u l e .  B u t  t h e  c o n t r a c t  d o e s  n o t  p r o v i d e  a n y  o v e r t i m e
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p e n a l t i e s  f o r  a  s c h e d u l e  t h a t  b e g i n s  o n  o t h e r  t h a n  a  M o n d a y .  

O v e r t i m e  p e n a l t i e s  o c c u r  o n l y  w h e n  t h e  e m p l o y e e  w o r k s  m o r e  

t h a n  e i g h t  h o u r s  i n  a  w o r k d a y  o r  w h e n  t h e  c u m u l a t i v e  h o u r s  i n  

a  w o r k w e e k  a r e  g r e a t e r  t h a n  4 0 .

A s  t h e  A r b i t r a t o r  h a s  p r e v i o u s l y  i n d i c a t e d ,  h e  i s  

s y m p a t h e t i c  w i t h  t h e  U n i o n ' s  c o n c e r n  o v e r  t h i s  i s s u e  b e c a u s e  

t h e  r o t a t i n g  w o r k  s c h e d u l e ,  w i t h  r e p e a t e d  i n t e r v a l s  o f  s e v e n  

c o n t i n u o u s  d a y s  o f  w o r k ,  i s  s u b s t a n t i a l l y  m o r e  d i f f i c u l t  t h a n  

t h e  s t a n d a r d  f i v e  o n  t w o  o f f  s c h e d u l e .  H o w e v e r ,  t h e  

A r b i t r a t o r  c a n n o t  p l a c e  r e s t r i c t i o n s ,  t h a t  g o  b e y o n d  t h o s e  

f o u n d  i n  t h e  l a b o r  a g r e e m e n t ,  o n  t h e  E m p l o y e r ' s  r i g h t  t o  

s c h e d u l e  e m p l o y e e s .  T h e  M a n a g e m e n t s  R i g h t s '  c l a u s e  o f  t h e  

P r e a m b l e  a n d  t h e  s p e c i f i c  l a n g u a g e  o f  A r t i c l e  V I I  l e a d  t h e  

A r b i t r a t o r  t o  c o n c l u d e  t h a t  t h e  E m p l o y e r  h a s  t h e  r i g h t  t o  u s e  

a  s e v e n  c o n t i n u o u s  d a y  w o r k  s c h e d u l e ,  w h i c h  i s  d i v i d e d  b e t w e e n  

t w o  d e s i g n a t e d  w o r k w e e k s ,  a n d  n o t  p a y  o v e r t i m e .

F a i r  L a b o r  S t a n d a r d s  A c t

A r t i c l e  X o f  t h e  p a r t i e s '  l a b o r  a g r e e m e n t  e s t a b l i s h e s  

t h a t ,  " I t  i s  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  h e r e t o  t o  c o m p l y  

w i t h  a l l  a p p l i c a b l e  p r o v i s i o n s  o f  s t a t e  a n d  f e d e r a l  l a w s "  

( J o i n t  E x h i b i t  # 1 ,  p a g e  1 8 ) .  I t  i s  t h e  U n i o n ' s  c o n t e n t i o n  

t h a t  b y  f a i l i n g  t o  p a y  o v e r t i m e  w a g e s  f o r  t h e  s i x t h  a n d  

s e v e n t h  d a y  o f  t h e  s e v e n  d a y  w o r k  s c h e d u l e ,  t h e  E m p l o y e r  i s  i n  

v i o l a t i o n  o f  f e d e r a l  a n d  s t a t e  s t a t u t e  a n d  t h e r e f o r e  i n  

v i o l a t i o n  o f  t h e  a b o v e  l a n g u a g e  f r o m  t h e  l a b o r  a g r e e m e n t .  T h e  

E m p l o y e r  a r g u e s  f i r s t  t h a t  t h e  A r b i t r a t o r  h a s  n o  j u r i s d i c t i o n
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t o  i n t e r p r e t  f e d e r a l  a n d  s t a t e  s t a t u t e  b u t ,  s e c o n d ,  i f  h e  d i d  

h e  w o u l d  f i n d  t h a t  t h e  e x i s t i n g  w o r k  s c h e d u l e  i s  i n  f u l l  

c o m p l i a n c e  w i t h  f e d e r a l  a n d  s t a t e  s t a t u t e .

T h e  A r b i t r a t o r  b e g i n s  h i s  a n a l y s i s 1 o f  t h i s  t h i r d  a n d  

f i n a l  i s s u e  b y  e m p h a s i z i n g  t h a t  i t  i s  f a r  m o r e  c o m p l e x  t h a n  

t h e  f i r s t  t w o  i s s u e s .  W h a t  i s  a t  d i s p u t e  a r e  t h e  f e d e r a l  a n d  

s t a t e  v e r s i o n s  o f  w a g e  a n d  h o u r  l e g i s l a t i o n .  A d d i t i o n a l l y ,  

t h e  U n i o n  r a i s e s  t h e  i s s u e  o f  w h e t h e r  t h e  w o r k  s c h e d u l e  i s  a  

m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g  u n d e r  t h e  N a t i o n a l  L a b o r  

R e l a t i o n s  A c t  (NLRA) a n d  n o t  s u b j e c t  t o  t h e  u n i l a t e r a l  

d i s c r e t i o n  o f  t h e  E m p l o y e r .  T h e  A r b i t r a t o r  w i l l  c o n t i n u e  h i s  

a n a l y s i s  b y  f i r s t  l o o k i n g  a t  a p p l i c a b l e  w a g e  a n d  h o u r  

l e g i s l a t i o n  a n d  t h e n  e x a m i n i n g  t h e  U n i o n ' s  c l a i m s  w i t h  r e g a r d  

t o  t h e  NLRA.

A b a s i c  c l a i m  o f  t h e  U n i o n  i s  t h a t  t h e  w o r k w e e k  i s  

e s t a b l i s h e d  b y  t h e  d a y s  a c t u a l l y  w o r k e d  n o t  b y  a n  a r t i f i c i a l  

s e t t i n g  o f  a  b e g i n n i n g  a n d  e n d i n g  p o i n t  ( U n i o n ' s  B r i e f ,  p a g e  

1 3 ) .  M o r e o v e r ,  c o n t e n d s  t h e  U n i o n ,  s i n c e  b a r g a i n i n g  u n i t

^  Arbitrator considered tbe Eiployer's c la ii  that be is  without authority to review federal and state 
statute to deteriine coipliance. Tbe Arbitrator concludes that tbe Eiployer tisread tbe language of 
Article X. Tbe language pledges tbe parties to coiply with applicable provisions of state or federal 
law and further provides that all  parts cf tbe contract will be coiplied with unless "declared invalid 
or inoperative by any court of last resort" (Joint Exhibit / l ,  page 18). Ibe Arbitrator agrees with tbe 
Eiployer that be has no authority to declare any portion of tbe contract "invalid" or "inoperative." 
However, there is nothing in tbe language of Article X which indicates that tbe Arbitrator has no 
authority to provide a ruling on whether tbe Eiployer's practices with regard to work scheduling is in 
coipliance with state or federal law. In laking such a ruling, tbe Arbitrator is not out to invalidate 
any portion of tbe agreeient but rather is atteipting to detenine whether tbe Eiployer's practice is 
appropriate. Thus i t  is tbe Eiployer's practice under scrutiny to deteriine coipliance. Tbe Arbitrator 
is not reviewing tbe agreeient to see if  i t  should be invalidated. Article I, Section 4 lakes i t  clear 
that tbe Arbitrator bas full authority to resolve any dispute "arising under tbe t e n s  of this 
agreeient" (Joint Exhibit / l ,  page 3). Article I is part of tbe agreeient and there is a dispute over 
whether tbe Eiployer has violated this provision in tbe way that i t  schedules work assignients. Thus 
tbe Arbitrator has jurisdiction over this latter.
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m e m b e r s  d o  n o t  w o r k  t h e  w o r k w e e k  d e s c r i b e d  i n  t h e  c o l l e c t i v e

b a r g a i n i n g  a g r e e m e n t ,  t h a t  p r o v i s i o n  s e r v e s  o n l y  a  l i m i t e d

a c c o u n t i n g  o r  p a y r o l l  p u r p o s e .

T h e  A r b i t r a t o r  c a n  f i n d  n o  s u p p o r t  i n  f e d e r a l  o r  s t a t e

l a w  f o r  t h e  a b o v e  p o s i t i o n .  T h e  A r b i t r a t o r  f i n d s  n o t h i n g  i n

s t a t u t e  w h i c h  i n d i c a t e s  t h a t  t h e  d a y s  a c t u a l l y  w o r k e d  b y  t h e

e m p l o y e e  d e f i n e s  t h e  w o r k w e e k .  I f  t h i s  w e r e  t r u e  t h e n  e a c h

e m p l o y e e  c o u l d  h a v e  a  d i f f e r e n t  w o r k w e e k  a n d  t h e  b e g i n n i n g  a n d

e n d i n g  p o i n t  o f  e a c h  w o r k w e e k  w o u l d  c o n s t a n t l y  c h a n g e .

I n  f a c t ,  t h e  A r b i t r a t o r  b e l i e v e s  t h a t  i t  i s  t h e  U n i o n ' s

i n t e r p r e t a t i o n  o f  t h e  w o r k  s c h e d u l e  t h a t  i s  i n c o n s i s t e n t  w i t h

b o t h  f e d e r a l  a n d  s t a t e  w a g e  a n d  h o u r  l e g i s l a t i o n .  T h e

A r b i t r a t o r  p o i n t s  s p e c i f i c a l l y  t o  t h e  W age a n d  H o u r  M a n u a l  p u t

o u t  b y  t h e  D e p a r t m e n t  o f  L a b o r  i n  w h i c h  i t  s e t s  o u t  t h e

f o l l o w i n g  d e f i n i t i o n  o f  a  w o r k w e e k :

An e m p l o y e e ' s  w o r k w e e k  i s  a  f i x e d  a n d  r e g u l a r l y  
r e c u r r i n g  p e r i o d  o f  1 6 8  h o u r s - s e v e n  c o n s e c u t i v e  2 4 -  
h o u r  p e r i o d s .  I t  n e e d  n o t  c o i n c i d e  w i t h  t h e  
c a l e n d a r  w e e k  b u t  m ay  b e g i n  o n  a n y  d a y  a n d  a t  a n y
h o u r  o f  t h e  d a y .  F o r  p u r p o s e s  o f  c o m p u t i n g  p a y  d u e
u n d e r  t h e  F a i r  L a b o r  S t a n d a r d s  A c t ,  a  s i n g l e
w o r k w e e k  m a y  b e  e s t a b l i s h e d  f o r  a  p l a n t  o r  o t h e r  
e s t a b l i s h m e n t  a s  a  w h o l e  o r  d i f f e r e n t  w o r k w e e k s  m ay  
b e  e s t a b l i s h e d  f o r  d i f f e r e n t  e m p l o y e e s  o r  g r o u p s  o f  
e m p l o y e e s .  O n c e  t h e  b e g i n n i n g  t i m e  o f  a n  e m p l o y e e ' s  
w o r k w e e k  i s  e s t a b l i s h e d ,  i t  r e m a i n s  f i x e d  r e g a r d l e s s  
o f  t h e  s c h e d u l e  o f  h o u r s  w o r k e d  b y  h i m .  T h e
b e g i n n i n g  o f  t h e  w o r k w e e k  m ay  b e  c h a n g e d  i f  t h e  
c h a n g e  i s  i n t e n d e d  t o  b e  p e r m a n e n t  a n d  i s  n o t  
d e s i g n e d  t o  e v a d e  t h e  o v e r t i m e  r e q u i r e m e n t s  o f  t h e  
A c t .

J o i n t  E x h i b i t  i 7 ,  p a g e  1 5  

T h e  A r b i t r a t o r  t a k e s  s p e c i a l  n o t  o f  t w o  s p e c i f i c  p o r t i o n s  

o f  t h e  a b o v e  l a n g u a g e .  F i r s t  i s  t h e  p h r a s e ,  " r e g u l a r l y  

r e c u r r i n g  p e r i o d  o f  1 6 8  h o u r s .  . . . o n c e . . . e s t a b l i s h e d ,  i t
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r e m a i n s  f i x e d  r e g a r d l e s s  o f  t h e  s c h e d u l e  o f  h o u r s  w o r k e d  b y  

h i m . "  T h e  A r b i t r a t o r  b e l i e v e s  t h i s  l a n g u a g e  r e q u i r e s  t h a t ,  

w h a t e v e r  t h e  s t a r t  o f  t h e  w o r k w e e k ,  i t  m u s t  c o n s i s t  o f  s e v e n  

f u l l  d a y s  a n d ,  o n c e  e s t a b l i s h e d ,  r e c u r s  o v e r - a n d - o v e r .

T h e  s e c o n d  p h r a s e  o f  i m p o r t a n c e  f r o m  t h e  W ag e  a n d  H o u r  

M a n u a l  i s  t h e  w o r d s  " t h e  b e g i n n i n g  o f  t h e  w o r k w e e k  m a y  b e  

c h a n g e d  i f  t h e  c h a n g e  i s  i n t e n d e d  t o  b e  p e r m a n e n t . "  U n d e r  t h e  

U n i o n ' s  s c e n a r i o ,  a n  e m p l o y e e ' s  w o r k w e e k  b e g i n s  w i t h  t h e  f i r s t  

o f  t h e  s e v e n  c o n s e c u t i v e  d a y s  o f  w o r k .  T h i s  m e a n s  t h a t  t h e  

d a y  a n  e m p l o y e e s  w o r k w e e k  s t a r t s  w o u l d  c h a n g e  f o r  e a c h  n e w  

w o r k w e e k .  I n  t h e  A r b i t r a t o r ' s  v i e w ,  t h i s  d i r e c t l y  c o n t r a d i c t s  

t h e  l a n g u a g e  t h a t  p e r m i t s  c h a n g e  i n  t h e  s t a r t  o f  t h e  w o r k w e e k  

b u t  o n l y  i f  t h a t  c h a n g e  i s  i n t e n d e d  t o  b e  p e r m a n e n t .  

M o r e o v e r ,  t h e  s c h e d u l e  f o r  e m p l o y e e s  i s  a  7 - 2 ,  7 - 1 ,  7 - 4 .

U n d e r  t h e  U n i o n ' s  a n a l y s i s ,  t h e  2 ,  1  a n d  4 d a y s  o f f  a r e  n e v e r  

p l a c e d  i n  a  w o r k w e e k .  T h i s  i s  t r u e  b e c a u s e  b y  s t a t u t e  t h e  

w o r k w e e k  i s  b u t  s e v e n  d a y s .  S i n c e  t h e r e  i s  a  s e v e n  d a y  

w o r k w e e k  t h a t  p r o c e e d s  e a c h  o f  t h e  g r o u p  o f  d a y s  o f f  a n d  a  

s e v e n  d a y  w o r k w e e k  t h a t  f o l l o w s ;  t h e r e  i s  n o  p l a c e  t o  p u t  t h e  

d a y s  o f f .  T h e  A r b i t r a t o r  k n o w s  o f  n o  r u l i n g  o f  f e d e r a l  o r  

s t a t e  w a g e  a n d  h o u r  l e g i s l a t i o n  t h a t  a l l o w s  f o r  t h e  o m i s s i o n  

o f  c a l e n d a r  d a y s  f r o m  t h e  w o r k  s c h e d u l e .  M o r e o v e r ,  a s  i t  

s h o u l d  b e ,  u n d e r  t h e  E m p l o y e r ' s  p r a c t i c e  a n d  t h e  l a n g u a g e  o f  

A r t i c l e  V I I  o f  t h e  a g r e e m e n t ,  e v e r y  c a l e n d a r  d a y  o f  t h e  m o n t h  

i s  a c c o u n t e d  f o r .

T h e  c o n c l u s i o n  b y  t h e  A r b i t r a t o r  t h a t  a  w o r k w e e k  u n d e r  

w a g e  a n d  h o u r  l e g i s l a t i o n  i s  n o t  c r e a t e d  b y  s e v e n  c o n s e c u t i v e
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d a y s  o f  w o r k  i s  m a d e  a f t e r  c a r e f u l l y  e v a l u a t i n g  t h e  c o u r t  

c a s e s  c i t e d  b y  t h e  U n i o n .  T h e  k e y  c a s e  i s  o n e  i n v o l v i n g  a  

d i s p u t e  o v e r  w h e t h e r  a n  e m p l o y e e  w a s  i n  a  p o s i t i o n  w h i c h  w o u l d  

e x e m p t  h i m  f r o m  o v e r t i m e  c o m p e n s a t i o n .  T h e  E m p l o y e r  h a d  t a k e n  

t h e  p o s i t i o n  t h a t  h e  w a s  n o t  a n d  f a i l e d  t o  p r o v i d e  o v e r t i m e  

p a y  f o r  w o r k  b e y o n d  4 0  h o u r s  i n  t h e  w o r k w e e k .  T h e  c o u r t s

r u l e d  t h a t  h e  o u g h t  t o  h a v e  b e e n  g i v e n  o v e r t i m e  c o m p e n s a t i o n  

a n d  t h u s  w a s  f a c e d  w i t h  t h e  p r o b l e m  o f  d e t e r m i n i n g  w h i c h  o f

t h e  h o u r s  w o r k e d  w e r e  o v e r t i m e  f M u s a a r a . 6 0 2 ___P . 2 d  1 2 4 0

{ 1 7 1 9 } ) .

T h e  A r b i t r a t o r  d o e s  n o t  f i n d  t h e  a b o v e  c a s e  r e l e v a n t  i n

t h e  i n s t a n t  d i s p u t e .  I n  t h a t  c a s e  t h e  c o u r t  w a s  n o t  r u l i n g  o n

t h e  m a k e u p  o f  t h e  w o r k w e e k .  R a t h e r  t h e  c o u r t  w a s  r u l i n g  o n  

w h e t h e r  t h e  d a m a g e s  a w a r d e d  b y  a  j u r y  s h o u l d  h a v e  b e e n  

d o u b l e d .  T h u s  t h e  c o u r t s  o f f - h a n d e d  r e f e r e n c e  t o  t h e  w o r k w e e k  

c a n  h a r d l y  b e  c o n s i d e r e d  a  s p e c i f i c  l e g a l  d e f i n i t i o n .

M o r e o v e r ,  t h e  s e c o n d  c a s e  c i t e d  b y  t h e  U n i o n  a l s o  d o e s  

n o t  i n v o l v e  a  d i s p u t e  o v e r  t h e  d e f i n i t i o n  o f  a  w o r k w e e k .  I n  

t h a t  c a s e  ( R o l a n d  E l e c t r i c  Co.- v  B l a c k  1 6 3  f . 2 d  4 1 7  ( 4 t h  C i r .  

1 9 4 7 ) 2 i s  c o n c e r n e d  w i t h  w h e t h e r  b o n u s e s  c a n  b e  c o u n t e d  a s  

o v e r t i m e  p a y m e n t .  A s  i n  t h e  f i r s t  c a s e ,  t h e  r e f e r e n c e  t o  a  

w o r k w e e k  i s  i n  a n  o f f - h a n d  m a n n e r  a n d  c a n  h a r d l y  b e  a n  a t t e m p t  

b y  t h e  c o u r t  t o  s p e c i f i c a l l y  d e f i n e  w h e t h e r  d a y s  w o r k e d  i s  t h e  

e q u i v a l e n t  o f  t h e  w o r k w e e k .  A s  s u c h ,  t h e  A r b i t r a t o r  f i n d s  n o  

s u p p o r t  f o r  t h e  U n i o n ' s  p o s i t i o n  i n  t h e  c a s e s  c i t e d .

2Copies of both of the cases are attached as an appendix to the Onion's brief.
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I n  a d d i t i o n  t o  i t s  e m p h a s i s  o n  t h e  s e v e n  c o n s e c u t i v e  d a y s

o f  w o r k  a s  d e f i n i n g  t h e  w o r k w e e k ,  t h e  U n i o n  a l s o  n o t e s  t h e

l a n g u a g e  o f  A l a s k a  A d m i n i s t r a t i v e  C o d e  w h i c h  e m p h a s i z e s  t h a t  

" t h e  w o r k w e e k  m a y  n o t  b e  a r t i f i c i a l l y  a d j u s t e d  f o r  t h e  p u r p o s e  

o f  a v o i d i n g  t h e  p a y m e n t  o f  o v e r t i m e "  ( U n i o n  B r i e f  p a g e  1 0 ) .  

T h e  U n i o n  c l a i m s  t h a t  t h e  r o t a t i n g  s h i f t  s c h e d u l e  w a s  p u t  i n t o  

p l a c e  s p e c i f i c a l l y  f o r  t h e  p u r p o s e  o f  a v o i d i n g  o v e r t i m e  a n d  

t h e r e f o r e  i s  i n  v i o l a t i o n  o f  t h e  a b o v e  p r o v i s i o n .

T h e  A r b i t r a t o r  c a n n o t  a g r e e .  T h e  A r b i t r a t o r  f i n d s  t h a t

t h e  w o r d  w o r k w e e k  a s  f o u n d  i n  A l a s k a  A d m i n i s t r a t i v e  C o d e  i s  

n o t  i n t e n d e d  t o  b e  d e f i n e d  t o  i n c l u d e  t h e  w o r k  s c h e d u l e  w i t h i n  

t h e  w o r k w e e k .  A r b i t r a l  n o t e  i s  t a k e n  o f  t h e  f a c t  t h a t

e m p l o y e r s  r e g u l a r l y  a t t e m p t  t o  s c h e d u l e  w o r k  d u r i n g  t h e

w o r k w e e k  t o  a v o i d  o v e r t i m e  c o m p e n s a t i o n .  T h i s  i s  p a r t i c u l a r l y  

t r u e  i n  o r g a n i z a t i o n s  t h a t  r e q u i r e  2 4  h o u r  o p e r a t i o n s  s u c h  a s  

h o s p i t a l s ,  p o l i c e  d e p a r t m e n t s ,  e t c .  W h i l e  t h e  d a y s  t h a t  

e m p l o y e e s  w o r k  m a y  g e t  c h a n g e d  f r o m  w e e k - t o - w e e k ,  o v e r t i m e  i s  

o w e d  o n l y  i f  t h e  t o t a l  h o u r s  i n  e a c h  d e s i g n a t e d  w e e k  e x c e e d s  

4 0 .

W h a t  t h e  E m p l o y e r  i s  p r o h i b i t e d  f r o m  d o i n g  b y  t h e  a b o v e  

c i t e d  s e c t i o n  o f  AAC i s  t o  s e t  a  d e s i g n a t e d  w o r k w e e k ,  s u c h  a s  

a  M o n d a y  t h r o u g h  S u n d a y  w e e k ,  a n d  t h e n  t o  a l t e r  t h e

d e s i g n a t i o n  f o r  t h e  p u r p o s e s  o f  a v o i d i n g  o v e r t i m e  p a y m e n t .  A s 

w a s  n o t e d  u n d e r  t h e  F e d e r a l  W ag e  a n d  H o u r  M a n u a l  q u o t e d  o n

p a g e  1 9  o f  t h i s  a w a r d ,  c h a n g e  i n  t h e  d e s i g n a t e d  w o r k w e e k  i s

p e r m i t t e d  o n l y  i f  t h e  c h a n g e  i s  i n t e n d e d  t o  b e  p e r m a n e n t  a n d  

i f  i t  i s  n o t  m a d e  s i m p l y  t o  a v o i d  o v e r t i m e  p a y m e n t .  B u t ,
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n o t h i n g  w i t h i n  t h e  c i t e d  A l a s k a  A d m i n i s t r a t i v e  C o d e  o r  f e d e r a l  

s t a t u t e  p u t s  a n  o v e r t i m e  r e s t r i c t i o n  o n  t h e  m a n n e r  i n  w h i c h  

t h e  h o u r s  o f  w o r k  a r e  s c h e d u l e d  w i t h i n  t h e  d e s i g n a t e d  

w o r k w e e k .

T h e  s e c o n d  s t a t u t o r y  c l a i m  r a i s e d  b y  t h e  U n i o n  i n v o l v e s  

t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t .  T h e  U n i o n  a r g u e s  t h a t  t h e  

w o r k  s c h e d u l e  i s  a  m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g  a n d  t h u s  

t h e  f a c t  t h a t  t h e  E m p l o y e r  h a s  u n i l a t e r a l l y  i m p l e m e n t e d  t h e  

r o t a t i n g  s c h e d u l e  v i o l a t e s  t h e  r e q u i r e m e n t s  o f  t h e  N a t i o n a l  

L a b o r  R e l a t i o n s  A c t .  A n y  w o r k  s c h e d u l e  m u s t  b e  n e g o t i a t e d  

w i t h  t h e  U n i o n  b e f o r e  i m p l e m e n t a t i o n .

T h e  A r b i t r a t o r  a g r e e s  w i t h  t h e  U n i o n  t h a t  t h e  w o r k

s c h e d u l e  i s  a  m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g .  H o w e v e r ,  h e  

d i s a g r e e s  w i t h  t h e  U n i o n  t h a t  t h e  c o n t i n u e d  u s e  o f  t h e  

r o t a t i n g  w o r k  s c h e d u l e  b y  t h e  E m p l o y e r ,  w i t h o u t  t h e  a p p r o v a l  

o f  t h e  U n i o n ,  i n  t h e  i n s t a n t  c a s e  i s  a  v i o l a t i o n  o f  s t a t u t e .  

T h e r e  a r e  s o m e  u n i q u e  d i m e n s i o n s  o f  t h i s  c a s e  w h i c h ,  i n  t h e  

A r b i t r a t o r ' s  v i e w ,  p e r m i t  t h e  E m p l o y e r  t o  c o n t i n u e  u s i n g  t h e  

e x i s t i n g ,  r o t a t i n g  w o r k  s c h e d u l e  w i t h o u t  s u b j e c t i n g  i t  t o  m i d ­

t e r m  n e g o t i a t i o n s .  F i r s t  i s  t h e  f a c t  t h a t  t h e  e x i s t i n g

s c h e d u l e  h a s  b e e n  i n  p l a c e  s i n c e  1 9 5 4  ( t e s t i m o n y  o f  C l y d e  

J o h n s o n ) .  D u r i n g  t h a t  t i m e  t h e  IBEW a n d  t h e  E m p l o y e r  h a v e  

n e g o t i a t e d  n u m e r o u s  l a b o r  a g r e e m e n t s .  A t  e a c h  o f  t h o s e

n e g o t i a t i o n s  t h e  U n i o n  h a d  f u l l  o p p o r t u n i t y  t o  p l a c e  a  

p r o p o s a l  o n  t h e  t a b l e  w i t h  r e g a r d  t o  t h e  w o r k  s c h e d u l e  a n d  

d e m a n d  n e g o t i a t i o n s ,  b u t  t h e r e  i s  n o  e v i d e n c e  o f  a n y  s u c h

n e g o t i a t i o n s  o r  a g r e e m e n t  b a s e d  o n  t h e s e  n e g o t i a t i o n s .
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I n  t h i s  r e g a r d ,  t h e  A r b i t r a t o r  n o t e s  U n i o n  E x h i b i t  #1  

w h i c h  d e m o n s t r a t e s  t h a t  d i s c u s s i o n s  d i d  o c c u r  o v e r  w o r k  

s c h e d u l e s  d u r i n g  t h e  n e g o t i a t i o n s  f o r  t h e  l a b o r  a g r e e m e n t  

w h i c h  w a s  i n  p l a c e  a t  t h e  t i m e  t h e  i n s t a n t  g r i e v a n c e  a r o s e .  

T h e  e v i d e n c e  i n d i c a t e s  t h a t  t h e  U n i o n  o b j e c t e d  t o  t h e  w o r k  

s c h e d u l e ,  t h e  E m p l o y e r  d e f e n d e d  t h e  e x i s t i n g  w o r k  s c h e d u l e  a n d  

t h e  p a r t i e s  a g r e e d  t o  r e t a i n  t h e  l a n g u a g e  c o v e r i n g  t h e  

w o r k w e e k  a n d  o v e r t i m e  c o m p e n s a t i o n  a s  f o u n d  i n  t h e  p r i o r  

a g r e e m e n t .  No a g r e e m e n t  w a s  r e a c h e d  t o  i n c o r p o r a t e  a n y  n e w

l a n g u a g e  i n t o  t h e  l a b o r  a g r e e m e n t  o n  w o r k  s c h e d u l e s ;  a n d  t h e

E m p l o y e r  c o n t i n u e d ,  w i t h o u t  c h a n g e  o r  i n t e r r u p t i o n ,  i t s  

e s t a b l i s h e d  p r a c t i c e  w i t h  r e g a r d  t o  t h e  w o r k  s c h e d u l e s .

T h u s  i t  a p p e a r s  t o  t h e  A r b i t r a t o r  t h a t  t h e  U n i o n  h a d  t h e  

o p p o r t u n i t y  t o  n e g o t i a t e  a  n e w  w o r k  s c h e d u l e  b u t  f a i l e d  t o  

a c h i e v e  i t s  n e g o t i a t i o n  g o a l s .  H a v i n g  f a i l e d  i n  i t s  

o b j e c t i v e s ,  t h e  U n i o n  c a n n o t  n o w  t u r n  a r o u n d  a n d  a s k  t h e

A r b i t r a t o r  t o  i m p l e m e n t  w h a t  i t  c o u l d  n o t  a c q u i r e  a t  t h e

b a r g a i n i n g  t a b l e .

T h e  a b o v e  c o n c l u s i o n  b y  t h e  A r b i t r a t o r  i s  m a d e  a f t e r  

c a r e f u l l y  r e v i e w i n g  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  R u l i n g s  

f o u n d  i n  t h e  A p p e n d i x  t o  t h e  U n i o n ' s  b r i e f .  T h e  A r b i t r a t o r  

c o u l d  n o t  f i n d  a n y  o f  t h o s e  c a s e s  t o  b e  a p p l i c a b l e  t o  t h e  

i n s t a n t  d i s p u t e .  I n  e a c h  o f  t h e m  t h e  i s s u e  w a s  n o t  t h e  

c o n t i n u a t i o n  o f  a  2 5  y e a r  p r a c t i c e  w i t h  r e g a r d  t o  w o r k  

s c h e d u l e s  b u t  r a t h e r  t h e  u n i l a t e r a l  i m p l e m e n t a t i o n  o f  a  n e w  

w o r k  s c h e d u l e .  H a d  t h e  E m p l o y e r ,  i n  t h e  i n s t a n t  d i s p u t e ,  

i m p l e m e n t e d  a  n e w  w o r k  s c h e d u l e  a f t e r  t h e  p a r t i e s  h a d  s i g n e d
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t h e  l a b o r  a g r e e m e n t ,  t h e n  t h e  U n i o n  u n d e r  t h e  N a t i o n a l  L a b o r  

R e l a t i o n s  A c t  w o u l d  h a v e  t h e  f u l l  r i g h t  t o  d e m a n d  t o  b a r g a i n  

t h e  n e w  s c h e d u l e .  I t  i s  t h e  A r b i t r a t o r ' s  c o n c l u s i o n  t h a t  t h e  

r i g h t  t o  a  m i d - t e r m  n e g o t i a t i o n  o v e r  a  m a n d a t o r y  s u b j e c t  o f  

b a r g a i n i n g  i s  p r e d i c a t e d  o n  e i t h e r  a  c h a n g e  i n  t h e  E m p l o y e r ' s  

p r a c t i c e  w i t h  r e g a r d  t o  t h a t  s u b j e c t  a n d / o r  t h e  i m p l e m e n t a t i o n  

o f  a  n e w  p r o g r a m  i n v o l v i n g  a  m a n d a t o r y  s u b j e c t .  H o w e v e r ,  

w h e r e  t h e  E m p l o y e r  h a s  a  c l e a r l y  e s t a b l i s h e d ,  l o n g - t e r m  

p r a c t i c e  w i t h  r e g a r d  t o  a  m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g ,  

w h e r e  t h e  U n i o n  h a s  h a d  r e p e a t e d  o p p o r t u n i t i e s  t o  n e g o t i a t e  

o v e r  t h a t  p r a c t i c e  d u r i n g  t h e  t i m e  o f  r e g u l a r  n e g o t i a t i o n s  o f  

s u c c e s s o r  a g r e e m e n t s ,  a n d  w h e r e  t h e  E m p l o y e r  d o e s  n o t  a l t e r  

t h a t  p r a c t i c e ;  t h e n  t h e r e  i s  n o  r i g h t  f o r  t h e  U n i o n  t o  d e m a n d  

n e g o t i a t i o n s  o v e r  t h e  p r a c t i c e  d u r i n g  t h e  t e r m  o f  t h e  

a g r e e m e n t .

T h i s  c o n c l u s i o n  b y  t h e  A r b i t r a t o r  c l e a r l y  l e a v e s  i t  o p e n  

t o  t h e  i n s t a n t  U n i o n  t o  p l a c e  p r o p o s a l s  r e l a t e d  t o  t h e  w o r k  

s c h e d u l e  b e f o r e  t h e  E m p l o y e r  d u r i n g  t h e  n e g o t i a t i o n s  f o r  t h e  

n e x t  s u c c e s s o r  a g r e e m e n t  a n d  d e m a n d  t h a t  t h o s e  p r o p o s a l s  b e  

n e g o t i a t e d .  H o w e v e r ,  f r o m  t h e  A r b i t r a t o r ' s  p r o s p e c t i v e ,  t h e  

E m p l o y e r  d i d  n o t  v i o l a t e  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  b y  

c o n t i n u i n g ,  d u r i n g  t h e  t e r m  o f  t h e  e x i s t i n g  l a b o r  a g r e e m e n t ,  

i t s  l o n g - t e r m  p r a c t i c e  o f  u s i n g  r o t a t i n g  w o r k  s c h e d u l e s  f o r  

m e m b e r s  o f  t h e  IBEW b a r g a i n i n g  u n i t .
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CONCLUSION

B a s e d  o n  t h e  A r b i t r a t o r ' s  f i n d i n g  t h a t  t h e  r o t a t i n g  

s c h e d u l e  d o e s  n o t  v i o l a t e  A r t i c l e  V I I ,  t h a t  a  w o r k  s c h e d u l e  

c a l l i n g  f o r  s e v e n  c o n t i n u o u s  d a y s  o f  w o r k  o v e r  t w o  d e s i g n a t e d  

w o r k w e e k s  w i t h o u t  o v e r t i m e  c o m p e n s a t i o n  d o e s  n o t  v i o l a t e  

A r t i c l e  V I I ,  a n d  t h a t  t h e  E m p l o y e r ' s  r o t a t i n g  s h i f t  

s c h e d u l e / s e v e n  c o n t i n u o u s  d a y s  o f  w o r k  d o e s  c o m p l y  w i t h  

a p p l i c a b l e  p r o v i s i o n s  o f  s t a t e  a n d  f e d e r a l  l a w ;  h e  d e n i e s  t h e  

g r i e v a n c e  a n d  r u l e s  f o r  t h e  E m p l o y e r  i n  t h i s  d i s p u t e .  An 

a w a r d  c o n s i s t e n t  w i t h  t h e s e  f i n d i n g s  a n d  c o n c l u s i o n s  w i l l  b e  

e n t e r e d .
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IN THE MATTER OF THE ARBITRATION ARBITRATOR'S

BETWEEN AWARD

KETCHIKAN PULP COMPANY

"TH E COMPANY" OR "THE EMPLOYER"

AND

INTERNATIONAL BROTHERHOOD OF 
ELEC TR IC A L WORKERS; LOCAL 1 5 4 7

"TH E UNION" OR "LOCAL 1 5 4 7 "
U n i t  G r i e v a n c e  -  O v e r t i m e  
AAA F i l e  75  L 3 0 0  0 2 5 4  88

A f t e r  c a r e f u l  c o n s i d e r a t i o n  o f  a l l  a r g u m e n t s  a n d  

e v i d e n c e ,  i t  i s  a w a r d e d  t h a t :

1 .  T h e  E m p l o y e r  d i d  n o t  v i o l a t e  A r t i c l e  V I I ,  S e c t i o n s  
4 a n d / o r  5 o f  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  
b y  s c h e d u l i n g  b a r g a i n i n g  u n i t  e m p l o y e e s  t o  w o r k  a  
r o t a t i n g  s h i f t  d u r i n g  a  M o n d a y  t h r o u g h  S u n d a y  
w o r k w e e k .

2 .  T h e  E m p l o y e r  d i d  n o t  v i o l a t e  A r t i c l e  V I I ,  S e c t i o n s  
4 a n d / o r  5 t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b y  
s c h e d u l i n g  b a r g a i n i n g  u n i t  e m p l o y e e s  t o  w o r k  s e v e n  
c o n s e c u t i v e  d a y s  w i t h o u t  p a y i n g  o v e r t i m e ,  a s  l o n g  
a s  a t  l e a s t  t w o  o f  t h o s e  d a y s  a r e  i n  a  s e p a r a t e  
M o n d a y  t h r o u g h  S u n d a y  w o r k w e e k .

3 .  T h e  E m p l o y e r  d i d  n o t  v i o l a t e  A r t i c l e  X o f  t h e  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b y  a s s i g n i n g  
e m p l o y e e s  t o  w o r k  a  r o t a t i n g  s c h e d u l e  w i t h i n  a  
M o n d a y  t h r o u g h  S u n d a y  w o r k w e e k  a n d / o r  t o  w o r k  
s e v e n  c o n s e c u t i v e  d a y s  w i t h o u t  p a y i n g  o v e r t i m e .

R e s p e c t f u l l y  s u b m i t t e d  o n  t h i s  t h e  2 1 s t  d a y  o f  J a n u a r y ,
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BEFORE ARBITRATOR TIMOTHY D. W. WILLIAMS

0

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 
UNION 1 5 4 7 ,

a n d

KETCHIKAN PULP COMPANY.

" O v e r t i m e  G r i e v a n c e "  

AAA F i l e  7 5  L 3 0 0  0 2 5 4  88

POST-HEARING B R IE F

I .  INTRODUCTION.

T h i s  c a s e  i n v o l v e s  t h e  a l l e g e d  v i o l a t i o n  o f  r i g h t s  

p r o t e c t e d  b o t h  b y  l a w  a n d  b y  c o n t r a c t .  T h e  t w o ,  h o w e v e r ,  e q u a l l y  

s e r r / e  a s  t h e  b a s i s  f o r  t h e  a r g u m e n t  t h a t  t h e r e  i s  a  c l a s s  o f  

b a r g a i n i n g  u n i t  e m p l o y e e s  w o r k i n g  a t  K e t c h i k a n  P u l p  C o m p a n y ' s  p u l p  

m i l l  ( t h e  " E m p l o y e r " )  w h o  h a v e  b e e n  u n j u s t l y  a n d  i l l e g a l l y  

d e p r i v e d  o f  o v e r t i m e  c o m p e n s a t i o n  w h i c h  i s  t h e i r  d u e .

T h e  l e g a l  q u e s t i o n  i s  w h e t h e r ,  u n d e r  t h e  f a c t s  o f  t h i s  

c a s e ,  t h e  E m p l o y e r  m ay r e q u i r e  e m p l o y e e s  t o  w o r k  s e v e n  c o n s e c u t i v e  

d a y s  w i t h o u t  p a y i n g  o v e r t i m e .  A q u e s t i o n  e v e n  m o r e  c o m p e l l i n g ,  

h o w e v e r ,  i s  w h e t h e r  t h e  E m p l o y e r  m ay  e s t a b l i s h  a  w o r k w e e k  n o t  

p r o v i d e d  f o r  u n d e r  t h e  C o l l e c t i v e  B a r g a i n i n g  A g r e e m e n t  ( "C B A ") 

b e t w e e n  t h e  p a r t i e s  a n d  t h e r e b y  a v o i d  p a y i n g  t h e  e f f e c t e d  

e m p l o y e e s  o v e r t i m e .  A s i g n i f i c a n t  p a r t  o f  t h e  l a t t e r  q u e s t i o n  i s  

a l s o  w h e t h e r  t h e  E m p l o y e r ' s  a c t i o n s  a r e  r e n d e r e d  e v e n  m o r e  

v i o l a t i v e  o f  t h e  CBA b y  v i r t u e  o f  t h e  f a c t  t h a t  t h e y  h a v e  r e s u l t e d  

i n  t h e  c r e a t i o n  o f  t w o  c l a s s e s  o f  e m p l o y e e s .

nC
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8

O n e  c l a s s  o f  b a r g a i n i n g  u n i t  e m p l o y e e s  w o r k s  w i t h i n  t h e  

s t a n d a r d  w o r k w e e k  a s  d e f i n e d  b y  t h e  CBA a n d  i s  t h u s  p a i d  o v e r t i m e

w h e n  t h e r e  i s  w o r k  i n  e x c e s s  o f  4 0  h o u r s .  T h e r e  i s ,  h o w e v e r ,  

a n o t h e r  g r o u p  o f  b a r g a i n i n g  u n i t  e m p l o y e e s  w ho m ay  w o r k  t h e  s a m e  

n u m b e r  o f  h o u r s  i n  t h e i r  s e v e n - d a y  " w o r k w e e k "  b u t  w ho  d o  n o t  

r e c e i v e  p r o p e r  o v e r t i m e  c o m p e n s a t i o n .  T h e  l a t t e r  g r o u p  h a s  b e e n  ' 

d i s e n f r a n c h i s e d  a s  a  r e s u l t  o f  t h e  e m p l o y e r ' s  u n i l a t e r a l  

i m p l e m e n t a t i o n  o f  a  r o t a t i n g  w o r k w e e k  f o r  t h e m  t h a t  i s  n o t  

p r o v i d e d  f o r  i n  t h e  p a r t i e s '  CBA. I t  i s  t o  m a k e  t h e  l a t t e r  g r o u p  

w h o l e  f o r  l o s t  o v e r t i m e  c o m p e n s a t i o n  a n d  b e n e f i t s  t h a t  t h i s  

g r i e v a n c e  w a s  f i l e d  a n d  p r o c e s s e d .  T h e  I n t e r n a t i o n a l  B r o t h e r h o o d  

o f  E l e c t r i c a l  W o r k e r s ,  L o c a l  1 5 4 7  (" IB E W " )  a l s o  s e e k s  a n  o r d e r  

p r o h i b i t i n g  t h e  E m p l o y e r  f r o m  c o n t i n u i n g  t o  w o r k  a n y  b a r g a i n i n g  

u n i t  e m p l o y e e s  i n  v i o l a t i o n  o f  t h e  CBA.

I I .  STATEMENT OF THE I S S U E S .

T h e  i s s u e s  a s  s t a t e d  b y  t h e  IBEW a r e  a s  f o l l o w s :

1 .  I s  t h e  E m p l o y e r  v i o l a t i n g  t h e  CBA b y
c o n s i s t e n t l y  s c h e d u l i n g  b a r g a i n i n g  u n i t  
e m p l o y e e s  t o  w o r k  o t h e r  t h a n  a  M o n d a y  
t h r o u g h  F r i d a y  w o r k w e e k .

( a )  I f  s o ,  w h a t  i s  t h e  a p p r o p r i a t e
r e m e d y ?

2 .  I s  t h e  E m p l o y e r  v i o l a t i n g  t h e  CBA b y
s c h e d u l i n g  b a r g a i n i n g  u n i t  e m p l o y e e s  t o  
w o r k  s e v e n  c o n s e c u t i v e  d a y s  w i t h o u t  
p a y i n g  o v e r t i m e ?

( a )  I f  s o ,  w h a t  i s  t h e  a p p r o p r i a t e
r e m e d y ?

3 .  I s  t h e  E m p l o y e r  v i o l a t i n g  s t a t e  o r  
f e d e r a l  l a w  b y  s c h e d u l i n g  e m p l o y e e s  t o  
w o r k  s e v e n  c o n s e c u t i v e  d a y s  w i t h o u t  
p a y i n g  o v e r t i m e ?

i

- 2 -
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(a) I f  SO, 
r e m e d y ?

what is the appropriate

I I I .  RELEVANT CONTRACT P R O V IS IO N S .

T h e  CBA h a s  b e e n  s u b m i t t e d  a s  J T .  E x h i b i t  1 . 

t h e  m o s t  r e l e v a n t  s e c t i o n s  a r e  e x c e r p t e d  b e l o w :

A r t i c l e  1 .

S e c t i o n  3 .  A m e n d m e n t s :

T h i s  A g r e e m e n t  s h a l l  b e  s u b j e c t  t o  a m e n d m e n t  
a t  a n y  t i m e  b v  m u t u a l  c o n s e n t  o f  t h e  p a r t i e s  
h e r e t o . S u c h  a m e n d m e n t  s h a l l  b e  r e d u c e d  i n  
w r i t i n g ,  s t a t e  t h e  e f f e c t i v e  d a t e  o f  t h e  
a m e n d m e n t  a n d  b e  e x e c u t e d  i n  t h e  s a m e  m a n n e r  
a s  i n  t h i s  A g r e e m e n t .  ( e m p h a s i s  s u p p l i e d )

S e c t i o n  4 .  
p r o v i d e s :

A r b i t r a t i o n . I n  p e r t i n e n t  p a r t

6.

T h e  a r b i t r a t o r  s h a l l  n o t  h a v e  t h e  
a u t h o r i t y  t o  m o d i f y ,  a d d  t o ,  a l t e r  
o r  d e t r a c t  f r o m  t h e  p r o v i s i o n s  o f  
t h i s  A g r e e m e n t  o r  t o  i m p o s e  a n y  
o b l i g a t i o n  o n  t h e  s i g n a t o r y  u n i o n  
o r  s i g n a t o r y  c o m p a n y  n o t  e x p r e s s l y  
a g r e e d  t o  b y  t h a  t e r m s  o f  t h i s  
A g r e e m e n t .

T h e  d e c i s i o n  o f  t h e  a r b i t r a t o r  
s h a l l  b e  f i n a l  a n d  b i n d i n g  o n  b o t h  
p a r t i e s .  ( e m p h a s i s  s u p p l i e d )

A r t i c l e  V I .

S e c t i o n  5 .  V a c a t i o n  W e e k .

I

A v a c a t i o n  w e e k  i s  d e f i n e d  a s  s e v e n  (7 )  
c a l e n d a r  d a y s  a n d  m ay  b e g i n  o n  a n y  d a y  o f  t h e  
w e e k  c o n s i s t e n t  w i t h  t h e  e m p l o y e e ' s  w o r k  
s c h e d u l e .  A t  t h e  r e q u e s t  o f  t h e  e m p l o y e e ,  h e  
s h a l l  b e  g i v e n  h i s  v a c a t i o n  p a y  b e f o r e  t h e  
s c h e d u l e d  v a c a t i o n .

A r t i c l e  V I I .

-  3 -
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1 .  T h e  w o r d  " D a y 11 f o r  t h e  p u r p o s e  o f  
p a y r o l l  c o m p u t a t i o n  m e a n s  a  p e r i o d  o f  
t w e n t y - f o u r  ( 2 4 )  h o u r s  b e g i n n i n g  a t  0 7 0 1  
o r  a t  t h e  r e g u l a r  h o u r  o f  c h a n g i n g  
s h i f t s  n e a r e s t  t o  0 7 0 1 .  ( e m p h a s i s  
s u p p l i e d )

2 .  T h e  w o r d  "W e e k "  m e a n s  a  p e r i o d  o f  s e v e n  
( 7 )  c a l e n d a r  d a y s  b e g i n n i n g  w i t  0 7 0 1  

M o n d a y  m o r n i n g  o r  a t  t h e  r e g u l a r  h o u r  
f o r  c h a n g i n g  s h i f t s  n e a r e s t  t o  0 7 0 1  f o r  
t h e  p u r p o s e  o f  p a y r o l l  c o m p u t a t i o n , 
( e m p h a s i s  s u p p l i e d )

S e c t i o n  5 .  O v e r t i m e .

1 .  A n y  e m p l o y e e  p a i d  o n  a n  h o u r l y  b a s i s  
w i l l ,  i n  a d d i t i o n  t o  h i s  s t r a i g h t  t i m e  
p a y ,  r e c e i v e  o v e r t i m e  a t  o n e - h a l f  ( 1 / 2 )  
t h e  s t r a i g h t  t i m e  h o u r l y  r a t e  o f  t h e  j o b  
f o r :

( a )  A l l  w o r k  p e r f o r m e d  i n  a n  e x c e s s  o f  
e i g h t  ( 8 )  s t r a i g h t  t i m e  h o u r s  i n  
a n y  o n e  d a y  o r  a l l  w o r k  p e r f o r m e d  
i n  e x c e s s  o f  e i g h t  ( 8 )  c o n s e c u t i v e  
h o u r s  w h e n  a n  e m p l o y e e  w o r k s  a c r o s s  
t h e  e n d  o f  a  d a y  i n t o  t h e  f o l l o w i n g  
d a y .

( b )  A l l  w o r k  p e r f o r m e d  i n  e x c e s s  o f  
f o r t y  ( 4 0 )  s t r a i g h t  t i m e  h o u r s  i n  
a n y  o n e  w e e k .  ( e m p h a s i s  s u p p l i e d )

S e c t i o n  6 .  N i g h t  S h i f t  D i f f e r e n t i a l .

A N i g h t  S h i f t  D i f f e r e n t i a l  o f  f i f t y  c e n t s  (5 0  
c e n t s )  s h a l l  b e  p a i d  i n  a d d i t i o n  t o  t h e  
s t r a i g h t  t i m e  h o u r l y  r a t e  f o r  a l l  h o u r s  
w o r k e d  b e t w e e n  1 6 0 0  h o u r s  a n d  0 8 0 0  h o u r s  o r  
t h e  t i m e  n e a r e s t  t o  t h e  h o u r  o f  a n  e m p l o y e e ' s  

,, r e g u l a r  s i f t  c h a n g e .f
$  i A r t i c l e  X . G o v e r n m e n t  R e g u l a t i o n s . P r o v i d e s

i n  p e r t i n e n t  p a r t  a s  f o l l o w s :

I t  i s  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  h e r e t o  t o  
c o m p l y  w i t h  a l l  a p p l i c a b l e  p r o v i s i o n s  o f  
S t a t e  o r  F e d e r a l  L a w s ,  a n d  t h e y  b e l i e v e  t h a t

Section 4. Definitions.

-  4 -
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nc
uo
a

e a c h  a n d  e v e r y  p a r t  o f  t h i s  c o n t r a c t  i s  
l a v / f u l .  A l l  p r o v i s i o n s  o f  t h i s  c o n t r a c t  
s h a l l  b e  c o m p l i e d  w i t h  u n l e s s  a n y  o f  s u c h  
p r o v i s i o n s  s h a l l  b e  d e c l a r e d  i n v a l i d  o r  
i n o p e r a t i v e  b y  a n y  c o u r t  o f  l a s t  r e s o r t  a n d  
f i n a l  j u r i s d i c t i o n .  I n  t h e  e v e n t  a n y  
p r o v i s i o n s  a r e  d e c l a r e d  i n v a l i d  a s  s e t  f o r t h  
i n  t h i s  A R T IC L E , t h e  U n i o n  m a y ,  a t  i t s  
o p t i o n ,  r e q u i r e  r e - n e g o t i a t i o n  o f  s a i d  
i n v a l i d  p r o v i s i o n s  f o r  t h e  p u r p o s e  o f  
r e a c h i n g  a n  a d e q u a t e  r e p l a c e m e n t  t h e r e o f .

I t  i s  t h e  p o l i c y  a n d  p r a c t i c e  o f  t h e  C o m p an y  
a n d  t h e  U n i o n  t o  p r o v i d e  e q u a ^  e m p l o y m e n t  
o p p o r t u n i t y  t o  a l l  p e r s o n s  w i t h o u : r e g a r d  t o  
r a c e ,  c o l o r ,  r e l i g i o n ,  s e x ,  n a t i c n a l  o r i g i n  
o r  a g e  a s  d e f i n e d  i n  a p p l i c a b l e  f e d e r a l  a n d  
s t a t e  l a w s .  T h i s  i n c l u d e s  h i r i n g ,  a s s i g n i n g ,  
t r a i n i n g ,  p r o m o t i o n ,  t r a n s f e r s ,  t e r m i n a t i o n s ,  
c o m p e n s a t i o n ,  e m p l o y e e  b e n e f i t s  a n d  a l l  o t h e r  
c o n d i t i o n s  o f  e m p l o y m e n t .

T h e  U n i o n  a g r e e s  o n  b e h a l f  o f  t h e  e m p l o y e e s  
t o  s t r i c t  c o m p l i a n c e  w i t h  a l l  E l e c t r i c a l  
S a f e t y  c o d e s ,  F e d e r a l  a n d  S t a t e  O r d i n a n c e s ,  
a n d  t h e  S t a t e  o f  A l a s k a  G e n e r a l  S a f e t y  C o d e .

I V .  RELEVANT STATUTORY P R O V IS IO N S .

T h e  A r b i t r a t o r  h a s  b e e n  p r o v i d e d  w i t h  a  c o m p l e t e  c o p y  o f
I

A l a s k a  S t a t u t e ,  T i t l e  2 3 ,  " L a b o r  a n d  W o r k e r s '  C o m p e n s a t i o n "  a s  w e l l

a s  t h e  F a i r  L a b o r  S t a n d a r d s  A c t .  H o w e v e r ,  f o r  t h e  c o n v e n i e n c e  o f

t h e  A r b i  o r a t o r ,  t h e  S e c t i o n s  t h o u g h t  m o s t  r e l e v a n t  t o  t h e s e :

p r o c e e d i n g s  a r e  e x c e r p t e d  b e l o w :

AS 5 : 3 . 1 0 . 0  6 0 .  P a y m e n t  f o r  O v e r t i m e . An 
e m p l o y e r  w h o  e m p l o y s  e m p l o y e e s  e n g a g e d  i n  
c o m m e r c e ,  o r  o t h e r  b u s i n e s s ,  o r  i n  t h e  
p r o d u c t i o n  o f  g o o d s  o r  m a t e r i a l s  i n  A l a s k a  my 
n o t  e m p l o y  a n  e m p l o y e e  n o t  a c t i n g  i n  a  
s u p e r v i s o r y  c a p a c i t y ,  e i t h e r  m a l e  o r  f e m a l e ,  
f o r  a w o r k w e e k  l o n g e r  t h a n  4 0  h o u r s  o r  f o r  
m o r e  t h a n  e i g h t  h o u r s  a  d a y  , e x c e p t  t h a t  i f  
t h e  e m p l o y e r  f i n e s  i t  n e c e s s a r y  t o  e m p l o y  a n  
e m p l o y e e  i n  e x c e s s  o f  4 0  h o u r s  a  w e e k  o r  
e i g h t  h o u r s  a  d a y ,  c o m p e n s a t i o n  f o r  t h e  
o v e r t i m e  a t  t h e  r a t e  o f  o n e  a n d  o n e - h a l f  
t i m e s  t h e  r e g u l a r  r a t e  o f  p a y  s h a l l  b e  p a i d ,

-  5 -



ln
lcr

na
iio

n.
il 

Br
oth

erh
oo

d 
of 

Ele
ctr

ica
l 

W
or

ke
rs

 
Lo

ca
l 

Un
ion

 
15

47
 

270
2 

De
na

li 
St

re
et

 
An

ch
or

ag
e, 

Al
as

ka
 

99
50

3-
27

79
 

(90
7) 

27
2-6

57
1

■■ . " " 'T Y Y *

I

a n d  t h i s  p r o v i s i o n  i s  c o n s i d e r e d  i n c l u d e d  i n  
a l l  c o n t r a c t s  o f  e m p l o y m e n t .  T h i s  s e c t i o n  
d o e s  n o t  a p p l y  w i t h  r e s p e c t  t o  . . .
( e m p h a s i s  s u p p l i e d )

AS 2 3 . 1 0 . 1 2 5 .  C o l l e c t i v e  B a r g a i n i n g . AS
2 3 . 1 0 . 0 5 0  —  2 3 . 1 0 . 1 5 0  d o  n o t  l i m i t  t h e  r i g h t  
o f  e m p l o y e e s  t o  b a r g a i n  c o l l e c t i v e l y  t h r o u g h  
r e p r e s e n t a t i v e s  o f  t h e i r  own c h o o s i n g  t o
e s t a b l i s h  w a g e s  o r  c o n d i t i o n s  o f  w o r k  i n  
e x c e s s  o f  t h e  a p p l i c a b l e  m in im u m  u n d e r  AS
2 3 . 1 0 . 0 5 0  —  AS 2 3 . 3 0 . 1 5 0  o r  t o  e s t a b l i s h  
h o u r s  o f  w o r k  s h o r t e r  t h a n  t h e  a p p l i c a b l e  
m ax im u m  u n d e r  AS 2 3 . 1 0 . 0 5 0  —  2 3 . 1 0 . 1 5 0 .

I n  a d d i t i o n ,  t h e  A r b i t r a t o r  s h o u l d  n o t e  a t  p .  19  o f  J T .

E x h i b i t  5 ,  u n d e r  N o t e s  t o  D e c i s i o n s ,  t h a t  t h e  S t a t e  o f  A l a s k a  i s

n o t  b o u n d  t o  f o l l o w  f e d e r a l  r e g u l a t o r y  d e f i n i t i o n s .  AS 2 3 . 1 0 . 0 5 0

t h r o u g h  2 3 . 1 0 . 1 5 0  d o  n o t  e v i n c e  a n  i n t e n t  t o  b i n d  t h e  S t a t e  W age
!

& H o u r  D i v i s i o n  t o  f e d e r a l  r e g u l a t o r y  l a w .  S e e  D r e s s e r  I n d u s t r i e s .
I

I n c .  v .  A l a s k a  D e p t ,  o f  L a b o r . 6 3 3  P . 2 d  9 9 8  ( 1 9 8 1 ) .  A c c o r d i n g l y ,  

r h e  a d m i n i s t r a t o r ' s  i n t e r p r e t a t i v e  b u l l e t i n  s u b m i t t e d  b y  t h e

p a r t i e s  a s  J T .  E x h i b i t  7 i s  o f  a r g u a b l y  m i n i m a l  i f  a n y  g u i d a n c e  a s
j

t o  t h e  a p p r o p r i a t e  d e c i s i o n  i n  t h i s  c a s e .  N o n e t h e l e s s ,  a  c o p y  c f

t h e  F a i r  L a b o r  S t a n d a r d  A c t s  h a s  a l s o  b e e n  p r o v i d e d  a s  J T .  E x h i b i t i
6 ,  a n d  t h o s e  s e c t i o n s  m o s t  r e l e v a n t  t o  t h e s e  p r o c e e d i n g s  a r e

e x c e r p t e d  h e r e :

29  U . S . C .  2 0 7  M axim um  H o u r s .

( a )  E m p l o y e e s  e n g a g e d  i n  i n t e r s t a t e
c o m m e r c e ?  a d d i t i o n a l  a p p l i c a b i l i t y  t o  
e m p l o y e e s  p u r s u a n t  t o  s u b s e q u e n t
a m e n d a t o r y  p r o v i s i o n s

( 1 )  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  
t h i s  s e c t i o n ,  n o  e m p l o y e r  s h a l l  
e m p l o y  a n y  o f  h i s  e m p l o y e e s  w h o  i n  
a n y  w o r k w e e k  i s  e n g a g e d  i n  c o m m e r c e  
o r  i n  t h e  p r o d u c t i o n  o f  g o o d s  f o r  
c o m m e r c e ,  o r  i s  e m p l o y e d  i n  a n

-  6  -
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e n t e r p r i s e  e n g a g e d  i n  c o m m e r c e  o r  
i n  t h e  p r o d u c t i o n  o f  g o o d s  f o r  
c o m m e r c e ,  f o r  a  w o r k w e e k  l o n g e r  
t h a n  f o r t y  h o u r s  u n l e s s  s u c h  
e m p l o y e e  r e c e i v e s  c o m p e n s a t i o n  f o r  
h i s  e m p l o y m e n t  i n  e x c e s s  o f  t h e  
h o u r s  a b o v e  s p e c i f i e d  a t  a  r a t e  n o t  
l e s s  t h a n  o n e  a n d  o n e - h a l f  t i m e s  
t h e  r e g u l a r  r a t e  a t  w h i c h  h e  i s  
e m p l o y e d .  ( e m p h a s i s  s u p p l i e d )

N o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  S t a t e  i s  n o t  o b l i g a t e d
t

t o  f o l l o w  t h e  f e d e r a l  i n t e r p r e t a t i v e  b u l l e t i n s  r e f e r e n c e d  a b o v e ,

e v e n  t h e y  a r e  v e r y  c l e a r  a b o u t  t h e  p r o p e r  m e t h o d  o f  c a l c u l a t i n g

o v e r t i m e  i n  a n y  g i v e n  w o r k w e e k .  S e c t i o n  7 7 8 . 1 0 5 ,  " D e t e r m i n i n g  t h e

W o rk  W e e k "  a p p e a r s  a t  J T .  E x h i b i t  7 a n d  p r o v i d e s  a s  f o l l o w s :

An E m p l o y e e ' s  w o r k w e e k  i s  a  f i x e d  a n d  
r e g u l a r l y  r e c u r r i n g  p e r i o d  o f  1 6 8  h o u r s  —  
s e v e n  c o n s e c u t i v e  2 4 - h o u r  p e r i o d s .  I t  n e e d  
n o t  c o i n c i d e  w i t h  t h e  c a l e n d a r  w e e k  b u t  m ay  
b e g i n  o n  a n y  d a y  a n d  a t  a n y  h o u r  o f  t h e  d a y .
F o r  p u r p o s e s  o f  c o m p u t i n g  p a y  d u e  u n d e r  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t ,  a  s i n g l e  w o r k w e e k  
m ay  b e  e s t a b l i s h e d  f o r  a  p l a n t  o r  o t h e r  
e s t a b l i s h m e n t  a s  a  w h o l e  o r  d i f f e r e n t  
w o r k w e e k s  m ay  b e  e s t a b l i s h e d  f o r  d i f f e r e n t  
e m p l o y e e s  o r  g r o u p s  o f  e m p l o y e e s .  O n c e  t h e  
b e g i n n i n g  t i m e  o f  a n  e m p l o y e e ' s  w o r k w e e k  i s  
e s t a b l i s h e d ,  i t  r e m a i n s  f i x e d  r e g a r d l e s s  o f  
t h e  s c h e d u l e  o f  h o u r s  w o r k e d  b y  h i m .  T h e  
b e g i n n i n g  o f  t h e  w o r k w e e k  m ay  b e  c h a n g e d  i f  
t h e  c h a n g e  i s  i n t e n d e d  t o  b e  p e r m a n e n t  a n d  i s  
n o t  d e s i g n e d  t o  e v a d e  t h e  o v e r t i m e  
r e g u i r e m e n t s  o f  t h e  A c t . T h e  p r o p e r  m e t h o d  
o f  c o m p u t i n g  o v e r t i m e  p a y  i n  a  p e r i o d  i n  
w h i c h  a  c h a n g e  i n  t h e  t i m e  o f  c o m m e n c e m e n t  o f  
t h e  w o r k w e e k  i s  m a d e ,  i s  d i s c u s s e d  i n  §§
7 7 8 . 3 0 1  a n d  7 7 8 . 3 0 2 .  ( e m p h a s i s  s u p p l i e d )

V .  STATEMENT OF FA C T S .

T h e  r e l e v a n t  f a c t s  a r e  u n d i s p u t e d .  T h e  f a c t s ,  h o w e v e r ,  

a r e ,  i n  a  c e r t a i n  s e n s e ,  i n s e p a r a b l e  f r o m  t h e  a r g u m e n t  i n  t h i s  

c a s e .  F o r  e x a m p l e ,  n e i t h e r  t h e  S t a t e  n o r  F e d e r a l  W age & H o u r

-  7 -
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s t a t u t e s  p e r m i t  a n  e m p l o y e r  t o  w o r k  i t s  e m p l o y e e s  i n  e x c e s s  o f  40  

h o u r s  p e r  w o r k w e e k  w i t h o u t  p a y i n g  o v e r t i m e .  AS 2 3 . 1 0 . 0 6 0 .  S t a t e  

a n d  f e d e r a l  l a w  i n  f a c t  e x p r e s s l y  p r o h i b i t  t h e  E m p l o y e r  f r o m  

e m p l o y i n g  a n  i n d i v i d u a l  f o r  a  w o r k w e e k  l o n g e r  t h a n  4 0  h o u r s  u n l e s s  

t h e  E m p l o y e r  p a y s  o v e r t i m e .  I d .  S e e  a l s o  2 9  U . S . C .  2 0 7  ( a ) ( 1 ) . 1 

P a r t i e s  t o  a  CBA m ay  e s t a b l i s h  m o r e  f a v o r a b l e  t e r m s  f o r  t h e i r!
e f f e c t e d  e m p l o y e e s  o n l y ;  t h e  CBA m ay  n o t  o p e r a t e  s o  a s  t o  a f f o r d

j l e s s  p r o t e c t i o n  t h a n  t h e  l a w .  S e e  AS 2 3 . 1 0 . 1 2 5 .  We w o u l d  a r g u e , 1

n e i t h e r  c a n  i t  b e  u t i l i z e d  o r  i n t e r p r e t e d  t o  d o  s o .
i !
i T h e r e  i s  a l s o  n o  d i s p u t e  t h a t  i n  t h e  CBA t h e  p a r t i e s  h a v e

! I
p r o v i d e d  f o r  o n l y  o n e  w o r k w e e k  a s  s e t  f o r t h  i n  S e c t i o n  4 .  T h e  CBA,

i n  f a c t ,  i s  q u i t e  s p e c i f i c  i n  d i s t i n g u i s h i n g  b e t w e e n  t h e  s t a n d a r d

w o r k w e e k  a n d  a  v a c a t i o n  w e e k ,  f o r  e x a m p l e .  S e e  S e c t i o n  5 .  H ad  t h e  

p a r t i e s  a g r e e d  t o  a  r o t a t i n g  w o r k w e e k ,  a  p r o v i s i o n  c o m m e m o r a t i n g  

t h a t  a g r e e m e n t  w o u l d  h a v e  b e e n  i n c l u d e d  i n  t h e  CBA. T h e  CBA,J 

I h o w e v e r ,  d o e s  n o t  c o n t a i n  t h e  s h i f t  s c h e d u l e s  s e t  f o r t h  i n  J T . i

i . . i, E x h i b i t  3 ( a )  a n d  3 ( b ) ,  n o r  a n y t h i n g  t h a t  r e s e m b l e s  t h e  i l l u s t r a t i o n  

ij s e t  f o r t h  i n  J T .  E x h i b i t  4 .

T h e  CBA d o e s  n o t  g i v e  t h e  E m p l o y e r  t h e  a u t h o r i t y  t o  w o r k  

b a r g a i n i n g  u n i t  e m p l o y e e s  o t h e r  t h a n  a s  p r o v i d e d  f o r  i n  S e c t i o n  4
t

o f  t h e  CBA. T h e r e  i s  n o  p r o v i s i o n  i n  t h e  CBA a f f o r d i n g  m a n a g e m e n t  

t h e  r i g h t  t o  c h a n g e  t h e  w o r k w e e k  o r  t h e  s t a n d a r d  w o r k  s c h e d u l e d

. , u n i l a t e r a l l y .  I n  a d d i t i o n ,  a n y  m o d i f i c a t i o n  o f  t h e  CBA m u s t  b e  b y '
ft !
y m u t u a l  c o n s e n t  u n d e r  S e c t i o n  3 .  P r o t e s t s  b y  t h e  IBEW p r i o r  t o  a n d  

d u r i n g  n e g o t i a t i o n s ,  b o t h  f o r  t h e  c u r r e n t  CBA a s  w e l l  a s  i n  t h e  

p a s t  h a v e  n o t  b e e n  e f f e c t i v e ;  t h e  E m p l o y e r  h a s  i n s i s t e d  u p o n
i

- 8 " I
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m a i n t a i n i n g  i t s  u n l a w f u l  p r a c t i c e .  S e e  E x h i b i t  U - l .

B o t h  t h e  A d m i n i s t r a t i v e  o p i n i o n s ,  s u b m i t t e d  a s  E x h i b i t
j

C - 3 ,  a n d  t h e  A d m i n i s t r a t i v e  I n t e r p r e t a t i v e  B u l l e t i n ,  s u b m i t t e d  a s  

J T .  E x h i b i t  7 ,  r e c o g n i z e  t h a t  t h e  e s t a b l i s h m e n t  o f  a  w o r k w e e k  a n d  

w o r k  s c h e d u l e s  i s  a  m a t t e r  s u b j e c t  t o  a g r e e m e n t  b e t w e e n  t h e
I

E m p l o y e r  a n d  t h e  r e p r e s e n t a t i v e  o f  i t s  e m p l o y e e s .  S e e  E x h i b i t  C -  

3 ,  A d m i n i s t r a t i v e  O p i r i o n s ,  a t  p .  2 .  T h e  f l u c t u a t i n g  s c h e d u l e  

u n i l a t e r a l l y  i m p o s e d  i n  t h i s  c a s e  b y  t h e  E m p l o y e r  w o u l d  t h u s  b e  a 

m a t t e r  r e q u i r i n g  " a  c l e a r  m u t u a l  u n d e r s t a n d i n g  o f  t h e  p a r t i e s . "  

S e e  e . g .  2 9  CFR C h a p t e r  5 ,  §§ B, § 7 7 8 . 1 1 4  o f  J T .  E x h i b i t  7 a t  p .  

1 9 .  T h e  f a c t s ,  h o w e v e r ,  r e v e a l  n o  s u c h  m u t u a l  u n d e r s t a n d i n g .

T h e  E m p l o y e r  c o n c e d e s  t h a t  t h e r e  i s  o n e  g r o u p  o f

b a r g a i n i n g  u n i t  e m p l o y e e s  w h o  d o  w o r k  w i t h i n  t h e  c o n t r a c t u a l l y -
!

d e f i n e d  w o r k w e e k  o r  t h e  s e v e n - d a y  p e r i o d  b e t w e e n  M o n d a y  a n d  S u n d a y .  

A c c o r d i n g l y ,  w h e n  t h e s e  i n d i v i d u a l s  w o r k  m o r e  t h a n  4 0  h o u r s  i n  t h a t  

s e v e n - d a y  p e r i o d ,  t h e y  r e c e i v e  o v e r t i m e  c o m p e n s a t i o n  a s  p r o v i d e d

f o r  i n  S e c t i o n  5  o f  t h e  CBA. T h e  E m p l o y e r  a l s o  c o n c e d e s  t h a t  t h e r e
l

i s  a n o t h e r  g r o u p  o f  b a r g a i n i n g  u n i t  e m p l o y e e s  w i t h  t h e  s a m e  s k i l l s ,
'

w o r k i n g  w i t h i n  t h e  s a m e  c l a s s i f i c a t i o n  r e p r e s e n t e d  b y  t h e  s a m e
i

u n i o n  u n d e r  t h e  s a m e  CBA w ho d o  n o t  r e g u l a r l y  w o r k  w i t h i n  a  s e v e n  

c o n s e c u t i v e  d a y  p e r i o d  b e t w e e n  M o n d a y  a n d  S u n d a y .  T h e s e  

i n d i v i d u a l s  f a i l  t o  r e c e i v e  o v e r t i m e  a s  p r o v i d e d  i n  S e c t i o n  5 o f  

t h e  CBA f o r  t h e i r  s i x t h  a n d  s e v e n t h  c o n s e c u t i v e  d a y s  o f  w o r k .

I n  a d d i t i o n ,  t h e  E m p l o y e r  c o n c e d e s  t h r o u g h  M r .  J o h n s o n  

t h a t  i t  h a s  d e v i s e d  t h e  " s t r a d d l e d  s h i f t s "  o r  r o t a t i n g  s c h e d u l e s  

s e t  f o r t h  i n  J T .  E x h i b i t s  3 ( a )  a n d  3 ( b )  f o r  t h e  e x p r e s s  p u r p o s e  o f

- 9 -
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1
k e e p i n g  o v e r t i m e  c o s t s  d o w n .  T h e r e  i s  n o  p r a c t i c a l  i m p e d i m e n t ,  h e

n o t e d ,  t h a t  w o u l d  p r o h i b i t  t h e  E m p l o y e r  f r o m  c o m p l e t i n g  a l l
.

n e c e s s a r y  w o r k  w i t h  t h e  e n t i r e  b a r g a i n i n g  u n i t  w o r k i n g  w i t h i n  t h e  

c o n t r a c t u a l l y  e s t a b l i s h e d  w o r k w e e k .  F i n a l l y ,  b o t h  p a r t i e s  h a v e  

n o t e d  f o r  t h e  r e c o r d  t h a t  t h e  r o t a t i n g  s h i f t s  a t  i s s u e  . a r e

I n o n e t h e l e s s  r e l a t i v e l y  s t a b l e ;  b u t  f o r  t h e  c h a n g e s  d e s c r i b e d  i n  J T .
| j

E x h i b i t  4 ,  t h e  s h i f t  c h a n g e s  a r e  p r e d i c t a b l e .  H e n c e ,  i n  a  c e r t a i n  

s e n s e ,  a t  l e a s t  f o r  t h e  e m p l o y e e s  w o r k i n g  i t ,  t h e  r o t a t i n g  s h i f t  

h a s  b e c o m e  t h e  s t a n d a r d  w o r k w e e k .  T h e  " s t r a d d l e d  s h i f t "  i s  t h e  

r e g u l a r l y  a c c r u i n g  p e r i o d  o f  1 6 8  h o u r s  o r  s e v e n  c o n s e c u t i v e  2 4 - h o u r  

p e r i o d s  f o r  t h e  e m p l o y e e s  a t  i s s u e  i n  t h i s  c a s e .

V I .  ARGUMENT.

H o w e v e r  v i e w e d ,  t h i s  c a s e  i s  s h o c k i n g .  I t  i s
! I

w e l l - e s t a b l i s h e d  t h a t  a c t i o n s  b y  t h e  E m p l o y e r  i n t e n d e d  t o  a v o i d
t

i t s  o v e r t i m e  o b l i g a t i o n s  a r e  i n d e f e n s i b l e .  I n  t h e  A l a s k a  

A d m i n i s t r a t i v e  C o d e  a t  8 AAC 1 5 . 9 1 0  ( a )  ( 1 5 )  f o r  e x a m p l e ,  t h e
I

w o r k w e e k  i s  d e f i n e d  a s  f o l l o w s :i

" w o r k w e e k "  m e a n s  a  f i x e d  a n d  r e g u l a r l y  
r e c u r r i n g  p e r i o d  o f  1 6 8  h o u r s ,  i . e .  s e v e n  
c o n s e c u t i v e  2 4 - h o u r  p e r i o d s .  I t  m ay  b e g i n  o n  
a n y  d a y  o f  t h e  w e e k  a n d  n e e d  n o t  c o i n c i d e  
w i t h  t h e  c a l e n d a r  w e e k ;  a n  i n d i v i d u a l  
e m p l o y e e ' s  w o r k w e e k  i s  t h e  s t a t u t o r y  o r  
c o n t r a c t  n u m b e r  o f  h o u r s  t h a t  h e  i s  t o
r e g u l a r l y  w o r k  d u r i n g  t h a t  p e r i o d ;  t h e  
w o r k w e e k  m a y  n o t  b e  a r t i f i c i a l l y  a d j u s t e d  f o r  
t h e  p u r p o s e  o f  a v o i d i n g  t h e  n a v m e n t  o f
o v e r t i m e  . . . ( e m p h a s i s  a d d e d )

9 ;v i Y e t  t h e  o n l y  r a t i o n a l e  o f f e r e d  b y  t h e  E m p l o y e r  f o r  i t s  c o n d u c t  i s
|i
; p r e c i s e l y  t h a t .  T h e  r e a s o n  f o r  t h e  r o t a t i n g  s h i f t s  a t  i s s u e  i s  t h e  

d e s i r e  t o  a v o i d  o v e r t i m e .  F o r  t h i s  r e a s o n  a l o n e ,  t h e n ,  t h e

\ I
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g r i e v a n c e  s h o u l d  b e  s u s t a i n e d .

An e v e n  m o r e  t e l l i n g  a r g u m e n t ,  h o w e v e r ,  i s  a  b a s e d  u p o n  

v e r y  f u n d a m e n t a l  c o n c e p t .  P a r t i e s  t o  a  CBA a r e  e n t i t l e d  t o  t h e  

ij b e n e f i t  o f  t h e i r  b a r g a i n .  T h e r e  i s  n o  d i s p u t e  b u t  t h a t  t h e  p a r t i e s  

h a v e  a g r e e d  t o  a  s t a n d a r d  w o r k w e e k  a n d  f o r  o v e r t i m e  c o m p e n s a t i o n  

f o r  h o u r s  w o r k e d  i n  e x c e s s  o f  4 0  h o u r s  w i t h i n  a  s t a n d a r d  w o r k w e e k  J
i I

C e r t a i n l y ,  IBEW s h o u l d  b e  e n t i t l e d  t o  a s s u m e  t h a t  i t s  m e m b e r s  w o u l di |
b e  w o r k e d  i n  a c c o r d a n c e  w i t h  t h o s e  m u t u a l l y  a g r e e d  t o  t e r m s  a n d  

p r i n c i p l e s .  I n  t h e  o t h e r  w o r d s ,  i t  s h o u l d  h a v e  b e e n  s a f e  f o r  IBEW 

t o  a s s u m e  t h a t  t h e  p r a c t i c a l  e f f e c t  o f  t h e  CBA u p o n  i t s  m e m b e r s  

c o u l d  b e  p r e d i c t e d  b y  r e a d i n g  t h e  p r i n t e d  d o c u m e n t .  T h e r e  i s  n o  

p a g e ,  h o w e v e r ,  o n  w h i c h  a  d e s c r i p t i o n  o f  t h e  E m p l o y e r ' s  c o n d u c t  i n  

t h i s  c a s e  c a n  b e  f o u n d .

T h e  s t a n d a r d  w o r k w e e k  i s  d e f i n e d  b y  t h i s  CBA t o  m e a n  a  

4 0 - h o u r  w o r k w e e k ,  a n t i c i p a t i n g  b o t h  s t a t e  a n d  f e d e r a l  l e g a l  

r e q u i r e m e n t s .  I n  1 9 3 8 ,  t h e  s t a n d a r d  w o r k w e e k  w a s  4 4  h o u r s ;  i n  1 9 3 9

t h e  s t a n d a r d  w o r k w e e k  w a s  42 h o u r s .  I t  w a s  f i x e d  a t  4 0  h o u r s  i n
I

1 9 4 0 .  T h e  p u r p o s e  o f  t h e  F e d e r a l  W ag e  a n d  H o u r  A c t ,  w h i c h  p r e d a t e d
!

t h e  A l a s k a  W age a n d  H o u r  S t a t u t e ,  w a s  t o  d e f i n e  a  w o r k w e e k  t o  

r e q u i r e  t h e  E m p l o y e r  t o  p a y  o v e r t i m e  a t  a n  e m p l o y e e ' s  r e g u l a r  r a t e  

o f  p a y  f o r  h o u r s  w o r k e d  b e y o n d  t h e  s t a n d a r d  o r  r e g u l a r  w o r k  w e e k .

T h e  i m p o s i t i o n  o f  a n y  s h i f t  s c h e d u l e  i n c o n s i s t e n t  w i t h  

t h e  CBA s h o u l d  a l s o  h a v e  b e e n  a  m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g ;  

i t  i s  a  m a t t e r  w i t h  r e s p e c t  t o  w h i c h  t h e  E m p l o y e r  d o e s  n o t  h a v e  

u n i l a t e r a l  r i g h t s .  S e e  T im k e n  R o l l e r  B e a r i n g  C o m p a n y . 18 LRRM 1 3 7 0  

( 1 9 4 6 ) ,  e n f o r c e m e n t  d e n i e d  o n  o t h e r  g r o u n d s .  2 0  LRRM 2 2 0 4  (CA 6 ,
,2 ^ 
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1 9 4 7 ) .  S e e  a l s o  Camp & M c l n n e s .  I n c . , 3 0  LRRM 1 3 1 0  ( 1 9 5 2 ) .  I n  

W e s t o n  & B r o o k e r  C o .  . 6 0  LRRM 1 0 1 5  ( 1 9 6 5 )  , t h e  N a t i o n a l  L a b o r

R e l a t i o n s  B o a r d ,  r e l y i n g  u p o n  G r e g o r y  C o m p a n y , 44  LRRM 1 2 4 9  ( 1 9 5 9 ) ,  

h e l d  t h a t  t h e  l e n g t h  o f  t h e  w o r k d a y ,  f o r  e x a m p l e ,  w a s  a  m a n d a t o r y  

s u b j e c t  o f  b a r g a i n i n g  a n d  t h a t  t h e  e m p l o y e r ' s  u n i l a t e r a l  c h a n g e  

c o n s t i t u t e d  a  S e c t i o n  8 ( a ) ( 5 )  v i o l a t i o n .  An e m p l o y e r  m ay  n o t  

u n i l a t e r a l l y  c h a n g e  t h e  w o r k  s c h e d u l e  f r o m  w h a t  i s  p r o v i d e d  i n  t h e  

CBA. S e e  A m e r i c a n  O i l  C o m p a n y . 9 9  LRRM 1 2 5 3  ( 1 9 7 8 ) ,  e n f o r c e d .  6 0 2  

F . 2 d  1 8 4 ,  1 0 1  LRRM 2 9 8 1  (CA 8 ,  1 9 7 9 ) .

V i e w e d  f r o m  a n o t h e r  p e r s p e c t i v e ,  i f  t h e  E m p l o y e r  a r g u e s  

i t  h a s  c r e a t e d  a  " p a s t  p r a c t i c e "  b y  s u c c e s s f u l l y  i g n o r i n g  I B E W 's  

c o n c e r n s  f o r  a  s u f f i c i e n t  p e r i o d ,  t h e  E m p l o y e r ' s  d e f e n s e  s t i l l  

f a i l s .  I n  t h a t  c a s e ,  t h e  e m p l o y e e s '  a c t u a l  w o r k w e e k  w o u l d  b e c o m e  

t h e  c o n t r a c t u a l  w o r k w e e k  a n d  t h e y  w o u l d  s t i l l  b e  e n t i t l e d  t o  

o v e r t i m e  f o r  t h e i r  s i x t h  a n d  s e v e n t h  c o n s e c u t i v e  d a y s .  T h e  f a c t  

t h a t  t h e i r  s h i f t  d o e s  n o t  s t a r t  o n  M o n d a y  w o u l d  b e  i r r e l e v a n t .  

S i n c e  t h e  E m p l o y e r  h a s  c o n s i s t e n t l y  f a i l e d  t o  c o m p l y  w i t h  t h e  

c o n t r a c t ,  i t s  c o n s i s t e n t  f a i l u r e  h a s ,  i n  f a c t ,  e s t a b l i s h e d  a  

c o n s i s t e n t  p r a c t i c e  t h a t  n o n e t h e l e s s  o b l i g a t e s  i t  t o  p a y  o v e r t i m e  

d e s p i t e  i t s  o b v i o u s  i n t e n t i o n s  t o  a v o i d  d o i n g  s o .  I n  o t h e r  w o r d s ,  

i f  a n  e m p l o y e e  h a s  b e e n  c o n s i s t e n t l y  r e q u i r e d  t o  w o r k  f r o m  

W e d n e s d a y  t o  T u e s d a y ,  h i s  a c t u a l  w o r k w e e k  h a s  b e c o m e  W e d n e s d a y  t o  

T u e s d a y  a n d  t h u s  a n y  w o r k  o n  M o n d a y  a n d  T u e s d a y  s h o u l d  b e  

c o m p e n s a t e d  a t  t h e  o v e r t i m e  r a t e .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  

r e c o g n i z e d  t h a t  n u m e r o u s  c a s e s  c o n s i d e r  a  w o r k w e e k  t o  c o n s i s t  o f  

s e v e n  c o n s e c u t i v e  d a y s  i n  w h i c h  w o r k  i s  p e r f o r m e d .  S e e  M u s a r r a .
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6 0 2  P . 2 d  1 2 4 0 ,  1 2 4 4 ,  n .  7 ( 1 9 7 9 ) .  S e e  a l s o  R o l a n d  E l e c t r i c  C o .  v .  

B l a c k . 163  F . 2 d  4 1 7  ( 4 t h  C i r .  1 9 4 7 ) ,  c e r t , d e n . 333  U . S .  854I
( 1 9 4 8 ) .

T h e  E m p l o y e r  c a n n o t  h a v e  i t  b o t h  w a y s .  T h e  E m p l o y e r
i

c a n n o t  b e  p e r m i t t e d  t o  a g r e e  t o  a  w o r k w e e k  a n d  t h e n  n o t  f o l l o w  i t  

a n d  t h e r e b y  a v o i d  p a y i n g  o v e r t i m e .  N o r  c a n  i t  b e  p e r m i t t e d  t o  

e s t a b l i s h  a  d i f f e r e n t  w o r k w e e k  f o r  o n e  u n f o r t u n a t e  g r o u p  o f  

e m p l o y e e s  s o  a s  t o  d e p r i v e  t h e m  o f  t h e  b e n e f i t  o f  t h e  o v e r t i m e  

p r o v i s i o n  n e g o t i a t e d  b y  t h e  IBEW i n t o  t h i s  CBA o n  t h e i r  b e h a l f .

T h e  u l t i m a t e  q u e s t i o n ,  t h e n ,  i s  w h a t  i s  t h e  c o n t r a c t u a l  

w o r k w e e k ?  I t  i s  u n d i s p u t e d  t h a t  t h e  l i o n ' s  s h a r e  o f  t h e  b a r g a i n i n g  

u n i t  d o e s  n o t  a c t u a l l y  w o r k  f r o m  M o n d a y  t h r o u g h  S u n d a y .  T h e  

c o n t r a c t u a l  d e s i g n a t i o n  o f  a  w o r k w e e k  i n  t h i s  l i g h t ,  t h e n ,  i s  n o  

m o r e  t h a n  a  d e f i n i t i o n  f o r  a c c o u n t i n g  p u r p o s e s .  F o r  e x a m p l e ,  i f  

t h e  d e f i n i t i o n  o f  w o r k w e e k  i s  r e a d  c a r e f u l l y ,  i t  d o e s  n o t  d e s c r i b e

t h e  w o r k w e e k  o f  t h e  e f f e c t e d  e m p l o y e e s .  S i n c e  t h e  p r o v i s i o n  m e r e l y
j

d e f i n e s  a  " w e e k "  f o r  a c c o u n t i n g  o r  p a y r o l l  p u r p o s e s ,  t h e  d e f i n i t i o n
i

i s  i n  o n e  s e n s e  a  m e r e  f o r m a l i t y .  j

U n d e r  t h i s  s c e n a r i o ,  t h e  M o n d a y  t h r o u g h  S u n d a y  w o r k w e e k  

p r o v i d e d  f o r  i n  S e c t i o n  4 o f  t h e  CBA, i s  t h u s  i r r e l e v a n t  t o  t h e  

q u e s t i o n  w h e t h e r  o v e r t i m e  i s  d u e  f o r  t h e  s i x t h  a n d  s e v e n t h  

c o n s e c u t i v e  d a y  o f  a c t u a l  l a b o r .  T h e  e m p l o y e e ' s  w o r k w e e k  i s
I

d e f i n e d  b y  h i s  r e g u l a r l y  r e c u r r i n g  s e v e n  c o n s e c u t i v e  d a y  w o r k
i

p e r i o d .  On t h e  o t h e r  h a n d ,  i f  t h e  d e f i n i t i o n  h e r e  i s  n o t  c o n s t r u e d  

a s  o n e  i n t e n d e d  s o l e l y  f o r  a c c o u n t i n g  p u r p o s e s ,  t h e n  i t  i s  c l e a r  

t h a t  t h e  E m p l o y e r ' s  f a i l u r e  t o  u s e  i t  i n  s c h e d u l i n g  w o r k  i s  a
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A s n o t e d  a b o v e ,  w e  p r e s u m e  t h e  E m p l o y e r  w i l l  a r g u e  i t s  

a c t i o n s  a r e  j u s t i f i e d  a s  a  p a s t  p r a c t i c e .  T h e  p r a c t i c e ,  h o w e v e r , ;  

h a s  b e e n  c h a l l e n g e d ,  a l b e i t  u n s u c c e s s f u l l y  b y  t h e  IBEW s i n c e
4

n e g o t i a t i o n s  i n  1 9 8 7 ,  a n d  e a r l i e r .  I n  a d d i t i o n ,  t h e  CBA i t s e l f  

d o e s  n o t  p e r m i t  p r a c t i c e s  o r  p r o v i s i o n s  f o u n d  t o  b e  c o n t r a r y  t o  l a w  

t o  b e  m a i n t a i n e d .  H e n c e ,  i t  i s  i m p o s s i b l e  t o  m a i n t a i n  a n  i l l e g a l  

p a s t  p r a c t i c e  o n c e  c h a l l e n g e d  r e g a r d l e s s  o f  i t s  l o n g - s t a n d i n g  

s t a t u s .  F u r t h e r m o r e ,  e v e n  i f  i t  h a s  b e c o m e  a  p a s t  p r a c t i c e ,  a s  

n o t e d  a b o v e ,  AS 2 3 . 1 0 . 1 2 5  p r o h i b i t s  a  CBA t o  a f f o r d  t h e  e f f e c t e d  

e m p l o y e e s  a n y  r i g h t s  l e s s  t h a n  t h o s e  s e c u r e d  b y  s t a t e  o r  f e d e r a l  

l a w .  H e n c e ,  e v e n  i f  t h e  p r a c t i c e  i s  n o t  i n h e r e n t l y  i l l e g a l ,  t o  t h e  

e x t e n t  t h e  CBA h a s  b e e n  i n t e r p r e t e d  a n d  u t i l i z e d  b y  t h e  E m p l o y e r  

t o  d e p r i v e  t h e  a f f e c t e d  b a r g a i n i n g  u n i t  e m p l o y e e s  o f  r i g h t s  

o t h e r w i s e  g u a r a n t e e d  t h e m  b y  s t a t e  a n d  f e d e r a l  s t a t u t e ,  t h e  

E m p l o y e r ' s  p r a c t i c e s  m u s t  b e  s t o p p e d .  We a r e  a l s o  u n d e r  a  n e w  CBA 

a n d  w i t h  e a c h  n e w  CBA, b o t h  p a r t i e s '  r i g h t s  t o  p r o t e s t  o r  a c c e p ti
e a c h  o t h e r ' s  c o n d u c t  a r e  r e n e w e d .

T n e  E m p l o y e r  m ay a l s o  a r g u e  t h a t  t h e  p r e m iu m  p a y  s e t  

f o r t h  i n  S e c t i o n  6 ,  f o r  n i g h t  s h i f t  w o r k , s o m e h o w  c o m p e n s a t e s  t h e  

d i s e n f r a n c h i s e d  g r o u p  f o r  t h e i r  i n a b i l i t y  t o  a c c e s s  t h e  o v e r t i m e  

p r o v i s i o n s  o f  t h e  CBA. I n  B r i g h t e n  E l e c t r i c  S t e e l  C a s t i n g . 4 7  LA 

5 1 8  ( 1 9 6 6 ) ,  h o w e v e r ,  t h e  A r b i t r a t o r  r u l e d  t h a t  w h e r e  a  c o n t r a c t  

p r o v i d e s  s h i f t  d i f f e r e n t i a l  f o r  s e c o n d  s h i f t  w o r k ,  a n  e m p l o y e e  w h o  

r e g u l a r l y  w o r k s  t h a t  s h i f t  i s  e n t i t l e d  t o  s h i f t  d i f f e r e n t i a l  i n  

a d d i t i o n  t o  o v e r t i m e  p r e m iu m  f o r  t h e  tw o  h o u r s  o f  w o r k  i n  q u e s t i o n .

violation of the CBA.

j
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I n  s o  r u l i n g ,  t h e  A r b i t r a t o r  e x p l a i n e d  a s  f o l l o w s :

[ P ] a y m e n t  o f  o v e r t i m e  a l o n e  i s  s u f f i c i e n t  f o r  
f i r s t  s h i f t  e m p l o y e e s  w h o  o n l y  o c c a s i o n a l l y  
w o r k  o v e r t i m e  i n t o  t h e  s e c o n d  s h i f t .  B u t  t h e  
a d d i t i o n a l  s h i f t  d i f f e r e n t i a l  m u s t  b e  p a i d  t o  
e m p l o y e e s  w h o  w o r k  o v e r t i m e  i n t o  t h e  s e c o n d  
s h i f t  o n  a  r e g u l a r l y  s c h e d u l e d  b a s i s .

F r o m  t h i s ,  we a r g u e  t h a t  t h e  o v e r t i m e  e n t i t l e m e n t  o f  t h e  

d i s e n f r a n c h i s e d  g r o u p  n o t  p e r m i t t e d  t o  w o r k  t h e  M o n d ay  t h r o u g h  

S u n d a y  s c h e d u l e  s h o u l d  b e  c a l c u l a t e d  b a s e d  u p o n  a  w a g e  r a t e  w h i c h  

i n c l u d e s  t h e i r  a d d i t i o n a l  s h i f t  d i f f e r e n t i a l .  S e e  a l s o  P u b l i c  

S e r v i c e  E l e c t r i c  a n d  G a s  C o m p a n y . 2 LA 2 ,  w h e r e  t h e  A r b i t r a t o r  

u p h e l d  t h e  u n i o n ' s  v i e w  t h a t  t h e  d i f f e r e n t i a l  f o r  l a t e  s h i f t  w o r k  

b e c o m e s  a n  i n t e g r a l  p a r t  o f  t h e  e m p l o y e e ' s  w a g e ,  t h e r e f o r e  a n  

e m p l o y e e  w h o  w o r k e d  o v e r t i m e  w a s  e n t i t l e d  t o  r e c e i v e  c o m p e n s a t i o n  

f o r  t h o s e  h o u r s  a t  t h e  r a t e  o f  o n e  a n d  o n e - h a l f  t i m e s  ( 1 - 1 / 2 )  h i s  

f u l l  h o u r l y  w a g e ,  i n c l u d i n g  t h e  s h i f t  p r e m i u m .

V I I .  S U M M A R Y .

I n  d e t e r m i n i n g  w h a t  i s  t h e  " p r e v a i l i n g  w o r k w e e k "  i n  t h i s  

c a s e ,  t h e  A r b i t r a t o r  m u s t  c o n s i d e r  t h e  d i f f e r e n c e  b e t w e e n  t h e  u n i o n  

a n d  n o n - u n i o n  w o r k p l a c e .  I n  t h e  n o n - u n i o n  c o n t e x t ,  a n d  E m p l o y e r  

m ay  w e l l  b e  a b l e  t o  s e l e c t  a n y  d a y  i t  d e s i r e s  t o  b e g i n  o r  e n d  t h e  

w o r k w e e k  f o r  i t s  e m p l o y e e s .  S e e  e . g .  P a p p u s  v .  K e r i t e  C o m p a n y . 8 

WH 7 5 6  ( 1 9 4 9 ) .  H o w e v e r ,  i n  t h e  u n i o n  c o n t e x t ,  t h e  s c h e d u l i n g  o f  

w o r k  as ._  r e f e r e n c e d  a b o v e  i s  a  m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g .
)

T h e  E m p l o y e r ,  i n  t h e  u n i o n  c o n t e x t ,  d o e s  n o t  h a v e  t h e  r i g h t  t o  

u n i l a t e r a l l y  i m p l e m e n t  a  w o r k  s c h e d u l e  t h a t  h a s  n o t  b e e n  m u t u a l l y  

a g r e e d  t o  b y  t h e  p a r t i e s .  T h u s  h e r e ,  t h e  o n l y  p e r m i s s i b l e  w o r k w e e k

- 15 -



i s  M o n d a y  t h r o u g h  S u n d a y .  I n  t h e  a l t e r n a t i v e ,  i f  t h e  t e s t  f o r

p r e v a i l i n g  w o r k w e e k  i s  t h e  a c t u a l  p r e v a i l i n g  s c h e d u l e  o f  t h e
!

m a j o r i t y  o f  e m p l o y e e s ,  t h e n  i t  i s  c l e a r l y  n o t  M o n d a y  t h r o u g h
i

S u n d a y .  T h e  p r e v a i l i n g  w o r k w e e k  i n  t h i s  c a s e  i s  a  r o t a t i n g

w o r k w e e k  a s  e s t a b l i s h e d  b y  t h e  p a r t i e s '  J T .  E x h i b i t s  3 ( a )  a n d  3 ( b )  :
I

A c c o r d i n g  t o  t h e s e  s h i f t  s c h e d u l e s ,  t h e  M o n d a y  t h r o u g h
.j I . :

i S u n d a y  w o r k w e e k  p r e v a i l s  o n l y  25% o f  t h e  t i m e  a t  b e s t .  S i n c e  a  

r o t a t i n g  w o r k w e e k  i s  t h e  o r e v a i l i n g  n o r m ,  t h e r e  i s  t h u s  n o
. . Ij u s t i f i c a t i o n  f o r  o v e r t i m e  c a l c u l a t e d  o n  a  M o n d a y  t h r o u g h  S u n d a y  

b a s i s .  E i t h e r  t h e  E m p l o y e r ' s  p r a c t i c e  m u s t  b e  c h a n g e d  t o  f i t  t h e  

CBA o r  t h e  p a y m e n t  o f  o v e r t i m e  a d j u s t e d  t o  r e f l e c t  t h e  E m p l o y e r ' s  

c o n s i s t e n t  p r a c t i c e .

T h e  E m p l o y e r  i s  c l e a r l y  p e r p e t r a t i n g  a  f r a u d .  T h e  M o n d a y

t h r o u g h  S u n d a y  w o r k w e e k  a g r e e d  t o  b y  t h e  p a r t i e s  i s  f o r  t h e
{

E m p l o y e r  m e r e l y  a  c r e a t u r e  o f  a c c o u n t i n g .  I t  i s  n o t  t h e  p r e v a i l i n g
I

w o r k w e e k  f o r  t h e  m a j o r i t y  o f  e f f e c t e d  b a r g a i n i n g  u n i t  e m p l o y e e s . )  

I f  t h e  c o n t r a c t  p r o h i b i t s  a n y  w o r k w e e k  o t h e r  t h a n  M o n d a y  t h r o u g h  

F r i d a y ,  t h e  E m p l o y e r ' s  c o n d u c t  i s  i m p e r m i s s i b l e .  I f  t h e  r o t a t i n g

w o r k w e e k  h a s  b e c o m e  a  c o n t r a c t  m o d i f i c a t i o n ,  t h e n  t h e  E m p l o y e r ' s
!

u n d e r p a y m e n t  o f  o v e r t i m e  b e c o m e s  e v e n  m o r e  e g r e g i o u s .  W i t h  t h e  

w o r k w e e k  r e d e f i n e d  t o  r e f l e c t  i t s  r o t a t i n g  n a t u r e  a n d  t h e  

e m p l o y e r ' s  c o n s i s t e n t  p r a c t i c e ,  t h e r e  i s  n o  e x c u s e  f o r  p a y i n g  

o v e r t i m e  b a s e d  u p o n  t h e  i l l u s i o n  o f  a  n o n - e x i s t e n t  M o n d a y  t h r o u g h 1 

S u n d a y  w o r k w e e k .

T h e  E m p l o y e r  h a s  i l l e g a l l y  a n d  u n f a i r l y  m a n i p u l a t e d  t h i s  

CBA w i t h  i m p u n i t y  f o r  f a r  t o o  l o n g .  A l l  e m p l o y e e s  w ho h a v e  b e e n
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d e n i e d  o v e r t i m e  a s  a  r e s u l t  o f  w o r k i n g  t h e  r o t a t i n g  s h i f t  s h o u l d
j

b e  m a d e  w h o l e  f o r  a l l  l o s t  o v e r t i m e  a n d  a l l  l o s t  w a g e s  a n d  

b e n e f i t s .  T h e  g r i e v a n c e  s h o u l d  b e  s u s t a i n e d .
lL ^  ""

RESPECTFULLY SUBMITTED t h i s  / /  d a y  o f  N o v e m b e r ,  1 9 8 9 .

IBEW LOCAL UNION 1 5 4 7

H e l e n e  M. A h t e l  
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TRAVEL
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CAPITAL - 0 - - 0 - - 0 - —,Qz—.1.
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_____________  Department Affected:
R e g u l a t i o n  o f  L o c a l  E x c h a n q gtflU:  APUC

DCED
Title: ____

t e l e p h o n e  u t i l i t i e s

Sponsor: R e P -  I v a n ,  J a c k o
R o q u e * t o r :  R*P* I v a n ,  J a c k o

Expenditur#s/Rsvenues: (Thousands of Dollars)

Component: . .

COMPONENT SERIAL NO.

OPERATING FY 92 FY 93 FY 04 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0 - -0 - - 0 - -0 - -0 - “0“

1 - o -  1 - 0 -  ICAPITAL - 0 - - 0 - - 0 - .d&i.

I—  - 9 -  1 I ■■afcL, 1REVENUE - 0 - .=4=. - n - -H r .
FUNDINQ: (Thousands of Dollars)

GENERAL FUND
FEDEiRAL FUNDS
OTHER
TOTAL -0 - -0 - -0 - -0 - -0 - _  -Q-

POSITIONS:

RJLL-TTME -0 - -0 - -0 - -0 - -0 - -0 -
PART-TIME
TEMPORARY

Estimate of current year Impact:.
ANALYSIS: (Attach a separata page if necessary.)
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A l a s k a  S t o l e  S i e g t s l a t u r e

SP EC IA L C O M M IT T E E  ON 

M ILITA R Y 4  V E TER A N S A FFA IR S

COMMITTEES
CHAIRMAN B o u s e  o f  i& cprEsen tatiues PO. BOX 886 

BETHEL. AK 99569 
19071543-3541

wriiaro
LA B O R  4 C O M M E R C E  

RESO U R CES

DURING SESSION 
PO BOX V 

JUNEAU. AK 99811 
(907) 465-4527

FIN A N C E  S U B C O M M ITTEE S

M ILITARY 4  V E T E R A N S  AFFA IR S 
PU B LIC S A FETY

Steprcsentntiue 3 u a n  fH. 3u a n

M E M O R A N D U M APR 1991
TO R e p r e s e n t a t i v e  D a v i d  F i n k e l s t e i n ,  C h a i r  

H o u s e  L a b o r  a n d  C o m m e rc e  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  I v a n  M. I t

DATE: A p r u i l  3 0 ,  1 9 9 1

R E : R e q u e s t  f o r  H e a r i n gR E :

P l e a s e  c o n s i d e r  t h i s  r e q u e s t  t o  h e a r  H o u s e  B i l l  2 8 6 ;  A n A c t  
r e l a t i n g  t o  r e g u l a t i o n  o f  l o c a l  e x c h a n g e  t e l e p h o n e  u t i l i t i e s ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

T h e  m a i n  p a r t s  o f  t h e  b i l l  a r e  a s  f o l l o w s :

* A l l o w s  t e l e p h o n e  u t i l i t i e s  t o  a d j u s t  r a t e s  i n  c o m p l i a n c e  
w i t h  r e g u l a t o r y  o r d e r s  i s s u e d  b y  t h e  F e d e r a l  
C o m m u n i c a t i o n s  C o m m i s s i o n  o r  t h e  APUC. U n d e r  c u r r e n t  
p r o c e d u r e s  w h e n e v e r  a  s h i f t  i n  c o s t  a l l o c a t i o n  a m o n g  t h e  
i n t e r s t a t e  t o l l ,  i n t r a s t a t e  t o l l  a n d  l o c a l  j u r i s d i c t i o n s ,  
c o m p a n i e s  m u s t  g o  t h r o u g h  r a t e  c a s e  p r o c e d u r e s  j u s t  t o  
c o m p l y  w i t h  r e q u i r e d  a d j u s t m e n t s .  T h e  l a n g u a g e  i n  t h e  
b i l l  a l l o w s  t h a  s h i f t s  t o  t a k e  p l a c e  w i t h o u t  t h e  e x p e n s e  
o f  a  r a t e  c a s e .

* P r o v i d e s  t h e  p r o c e d u r e  f o r  l o c a l  e x c h a n g e  t e l e p h o n e  
u t i l i t i e s  t o  a l t e r  r a t e s  u p  o r  d o w n  w i t h i n  a n  8% r a n g e  
w i t h o u t  g o i n g  t h r o u g h  t h e  c o m p l e t e  r a t e  c a s e  p r o c e s s .  
C o n s u m e r  n o t i f i c a t i o n  a n d  a  m e t h o d  f o r  c o n s u m e r s  t o  
r e s p o n d  t h r o u g h  t h e  APUC i s  p r o v i d e d  i n  t h e  b i l l .  T h e  8% 
r a n g e  i s  i n  k e e p i n g  w i t h  t h e  f i g u r e  a l r e a d y  a l l o w e d  b y  
t h e  e l e c t r i c  u t i l i t i e s .

I  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  my r e q u e s t .  I f  I  c a n  b e  o f  
a s s i s t a n c e  o r  a n s w e r  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e  t o  
c o n t a c t  me o r  Tom W r i g h t  o f  my s t a f f  a t  4 5 2 7 .

T h a n k  y o u .

PlSTHiq 25
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C S  H B  2 8 6

Applies to ALL local phone 
utilities, not just small utilities

Requires consumers to regulate 
monopolies by petition

Allows for rate increases, 
whether they are needed or not, 
even if the monopoly is overearning



C S  H B  2 8 6

Potential Impacts

• 8 percent annual increases allowed

• Potential DOUBLING of rates 
in 9 years

♦

• Additional rate increases without 
regulatory review (section 1)

C S H B 2 8 6 (C R A ) 5 /1 /9 1



C S  H B  2 8 6

COMMISSION ALTERNATIVE

• Sets deadline for regulations 
of January 1992

• Allows exploration of alternatives
*

• Allows for broad consumer input

• Provides simplified ratemaking, 
not deregulation

• Parallels process in other states



Potential Impacts on Rates (HB 286) 
A n c h o r a g e  T e l e p h o n e  U t i l i t y

$ / m o n t h  l o c a l  a c c e s s  l i n e

$ 1 8.00 -f

$ 1 4 . 0 0  -

$ 1 2.00 -

$10.00 -

$8.00 -

$8.00 -

$4.00 -

R a t e s  D

$8.31

$8.80 $8.80 *8.8

$8.02 $8.02 <6.02 *8.02/Z.

$13.1

$12.22
*11.31

*10.471

' 1 1 1 n  1 ^
1984 1986 1988 1990  1992 1994 1996 1993 2 0 0 0

( ~l ATU -  Zone A 2

; t  u a l  R a t e s  t h r u  1991
X> a n n u a l  i n c r e a s e s  c o m m e n c e  i n  1 9 9 ^



P o t e n t i a l  I m p a c t s  o n  R a t e s  ( H B  2 8  ,

TUA - Juneau
$ / m o n t h  l o c a l  a c c e s s  l i n e

$25.00 -|

*20.00 -

*16.00 -

$ 1 0.00 -

*5.00 -

*0.00

R a t e s  D O U B L E  in 9  y e a r s
* ia .8s

*17.44

*18.14

*14 ,96f

*13.8
*12.82.

* i i.e 6 tn.ea >ii.B6
*11.87

*0.42 *0.42

*10.0 9̂  
»1P-17Î=

*6.11 *8.11

VA VA VA VA

1984 1986 1988 1990 1992 1994 1996 1998 2000
Y e a r

TUA - Juneau

\ c t u a l  R a t e s  t h r u  1 9 9 1
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CS FOR HOUSE BILL NO. 286 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY T H E  HOUSE LABOR AND C O M M ERCE COM M ITTEE

Offered:
R eferred:

S p o n so rs): REPRESENTATIVES IVAN, Jacko, Zawacki

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to regulation of rate changes of local exchange telephone utilities; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 42.05.381 is amended by adding a new subsection to read:
(f) A local exchange telephone utility may adjust its rates in conformance with changes 

in jurisdictional cost allocation factors required by either the Federal Communications 
Commission or the Alaska Public Utilities Commission upon a showing of

(1) the order requiring the change in allocation factors;
(2) the aggregate shift in revenue requirement, segregated bv service classes or 

categories, caused by the change in allocation factors; and
(3) the rate adjustment required to conform to the required shift in revenue

requirement.
* Sec. 2. AS 42.05 is amended hy adding a new section to read:

Sec. 42.05.383. SMALL LOCAL EXCHANGE TELEPHONE UTILITY RATE

*1.I DELETED TEXT BRACKETED!
CSHB 286(L&C)



1 CHANGES, (a) No more than once in a 12-month period, 1 local exchange telephone utility
2 that serves fewer than 2,500 access lines may adjust its monthly recurring local exchange rates
3 and local private line rates by increasing the rates no more than eight percent or decreasing the
4 rates no more than eight percent. The telephone utility shall publish notice of the change, as
5 required by regulations adopted by the commission, at least 60 days before the date of the
6 change. The notice must include
7 (1) the reasons for the rate change;
8 (2) a description of the affected service; and
9 (3) an explanation of the right of a subscriber to petition the commission for a

10 hearing on the rate change.
11 (b) At least 60 days before the date of the rate change, the local exchange telephone
12 utility shall file with the commission a statement of intent to change rates containing
13 (1) a copy of the notice required by (a) of this section;
14 (2) the date of the most recent previous rate change made by the telephone utility;
15 and
16 (3) the increase in total gross annual local revenue expected to be produced by
17 the proposed rates.
18 (c) The commission may require a local exchange telephone utility that proposes to
19 change rates under this section to provide additional notice to subscribers of the utility as the
20 commission considers appropriate. If the commission receives a petition or individual written
21 requests from at least five percent of the subscribers of a local exchange telephone utility
22 proposing a rate change under this section within 60 days after the notice was given to the
23 subscribers, the commission shall review the proposed rate change. After notice to the local
24 exchange telephone utility, the commission may suspend the rates during the pendency of the
25 review and may reinstate the rates previously in effect.
26 * Sec. 3. No later than January 1, 1992, the Alaska Public Utilities Commission shell adopt
27 regulations under AS 42.05.381(e) for local exchange telephone utilities that serve 2,500 access lines or
28 more setting a range for adjustment of rates by a simplified rate filing procedure.
29 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

WORK D RA FT  WORK D RA FT  WORK DRAFT

CSHB 286(L&C) •2*
- .v> ■------ I DELETED TEXT BRACKETED1



7-LS1207ND

CS FOR HOUSE BILL NO. 286 (CRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

B Y  T H E  H O USE  C O M M U N ITY  AND REG IO N A L  AFFA IRS C O M M ITTEE

Offered:
Referred:

S p on so rs ): R E PRESEN TA T IV ES  IVAN , Jacko

A BILL 

FOR AN ACT ENTITLED

;j 1 "An Act relating to regulation of local exchange telephone utilities; and providing for an
i|2 effective date."
i!

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 42.05.381 is amended by adding a new subsection to read:
5 (f) A local exchange telephone utility may adjust its rates in conformance with changes
6 in jurisdictional cost allocation factors required by either the Federal Communications
7 Commission or the Alaska Public Utilities Commission upon a showing of
8 (1) the order requiring the change in allocation factors;
9 (2) the aggregate shift in revenue requirement, segregated by service classes or

10 categories, caused by the change in allocation factors; and
11 (3) the rate adjustment required to conform to the required shift in revenue
12 requirement.
13 * Sec. 2. AS 42.05 is amended by adding a new section to read:
14 Sec. 42.05.383. LOCAL EXCHANGE TELEPHONE UTILITY RATE CHANGES, (a)

.1. CSHB 2S6(CRA)
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1 No more than once in a 12-month period, a local exchange telephone utility may adjust its
2 monthly recurring local exchange rates and local private line rates by increasing the rates no
3 more than eight percent or decreasing the rates no more than eight percent. The telephone utility
4 shall publish notice of the change, as required by regulations adopted by the commission, at least
5 60 days before the date of the change. The notice must include
6 (1) the reasons for the rate change;

•j 7 (2) a description of the affected service; and
; 8 (3) an explanation of the right of a subscriber to petition the commission for ai
ji 9 hearing on the rate change.
10 (b) At least 60 days before the date of the rate change, the local exchange telephone

111 utility shall file with the commission a statement of intent to change rates containing
12 (1) a copy of the notice required by (a) of this section;

(2) the date of the most recent previous rate change made by the telephone utility;
and

(3) the increase in total gross annual local revenue expected to be produced by the 
proposed rates.

(c) The commission may require a local exchange telephone utility that proposes to 
change rates under this section to provide additional notice to subscribers of the utility as the 
commission considers appropriate. If the commission receives a petition or individual written i

Irequests from at least five percent of the subscribers of a local exchange telephone utility 
proposing a rate change under this section within 60 days after the notice was given to the 
subscribers, the commission shall review the proposed rate change. After notice to the local 
exchange telephone utility, the commission may suspend the rates during the pendency of the 
review and may reinstate the rates previously in effect.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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