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CS FOR HOUSE BILL NO. 283 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsors):  HOUSE LABOR & COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to brokers and managers who act as reinsurance intermediaries, to duties

of insurers who use a reinsurance intermediary, and defining certain terms related to

insurance."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21 is amended by adding a new chapter to read:
CHAPTER 28. REINSURANCE INTERMEDIARIES.

Sec. 21.28.010. LICENSING OF REINSURANCE INTERMEDIARY BROKERS AND
REINSURANCE INTERMEDIARY MANAGERS, (a) A person may not act as a reinsurance
intermediary broket or reinsurance intermediary manager with an office located in this state or
act as a reinsurance intermediary broker or reinsurance intermediary manager for a domestic
company located in this state or another state unless the person is licensed under this chapter.

(b) A person who acts as a reinsurance intermediary broker or reinsurance intermediary’
manager for a foreign insurer in this state or for a domestic insurer, but who docs not maintain
an office in this state, must be licensed under this chapter as a nonresident reinsurance
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intermediary broker or nonresident reinsurance intermediary manager.
(c) The director may require a reinsurance intermediary manager or reinsurance

intermediary broker to
(1) file a bond in an amount from an insurer acceptable to the director for the

1

2

3

4

5 protectionof the reinsurer; and
6 (2) maintain an errors and omissions policy in an amount acceptable to the
;

8

9

director.
(d) The director may issue a reinsurance intermediary broker or reinsurance intermediary

manager license to a person who has complied with the requirements of this section. A license

10 issued to a firm or association authorizes all members of the firm or association and all
il designated employees to act as reinsurance intermediaries under the license if the member or
12 employee is named in the application and any supplements. A license issued to a corporation
13 authorizes all officers of the corporation, and all of the corporation’s designated employees and
14 directors, to act as reinsurance intermediaries on behalf of the corporation if the employee or
15 director is named in the application and any supplements.
16 (e) If the applicant for a reinsurance intermediary broker or reinsurance intermediary
17 manager license is a nonresident, the applicant shall file the power of attorney required by
18 AS 21.27.270(c) and appoint the director as agent for process of service as required by
19 AS 21.27.280.
20 (f) The director may refuse to issue a reinsurance intermediary broker and reinsurance
21 intermediary manager license if, in the director's judgment, the applicant, a person named on the
22 application, a member, principal, officer, or director of the applicant, or a controlling person of
23 the applicant is not trustworthy to act as a reinsurance intermediary or has failed to comply with
24 a prerequisite for the issuance of the license.
25 (g) A reinsurance intermediary broker or reinsurance intermediary manager shall be
26 subject to examination by the director. In conducting an examination, the director shall have
21 access to all books, bank accounts, and records of the reinsurance intermediary broker or
28 reinsurance intermediary manager in a form usable to the director. A reinsurance intermediary
29 manager may be examined in the same manner as the reinsurer.
30 (h) A reinsurance intermediary, insurer, or reinsurer who is found by the director, after
31 hearing, to be in violation of a provision of this title shall
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(1) be subject to suspension or revocation of license or fines under AS 21.27.440

and any other penalties lawfully available to the director; and
(2) make restitution to the insurer, reinsurer, rehabilitator, or liquidator of the

insurer or reinsurer for the net losses incurred by the insurer or reinsurer attributable to the
violation.
(i) This section does not apply to a person licensed as an attorrey at law in this state

when the person is acting as an attorney.
Sec.  21.28.020. OPERATING REQUIREMENTS FOR REINSURANCE

INTERMEDIARY BROKERS, (a) Transactions between a reinsurance intermediary broker and
a represented insurer may only be entered into under a written contract specifying the
responsibilities of each party. The contract must, at a minimum, provide that

(1) the insurer may terminate the reinsurance intermediary broker’s authority at
any time:

(2) the reinsurance intermediary broker shall render accounts to the insurer
accurately detailing all material transactions, including information necessary to support all
commissions, charges, and other fees received by. or owing, to the reinsurance intermediary
broker and remit all funds due to the insurer within 30 days of receipt;

(3) all funds collected for the insurer’s account shall be held by the reinsurance
intermediary broker in a fiduciary capacity required under AS 21.27.360 in a bank that is a

qualified United States financial institution;
(4) the reinsurance intermediary broker shall comply with the written standards

established by the insurer for the cession or retrocession of all risks; and
(5) the reinsurance intermediary broker shall disclose to the insurer any

relationship with a reinsurer to which business is ceded or retroceded.

(b) For at least 10 years after expiration of each contract of reinsurance transacted by the

reinsurance intermediary broker, the reinsurance intermediary broker shall keep a complete record

for each transaction showing
(1) the type of contract, limits, underwriting restrictions, classes or risks, and

territory;
(2) the period of coverage, including effective and expiration dates, cancellation

provisions, and required notice of cancellation:
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(3) the repotting and settlement requirements of balances;
(4) the rate used to compute the reinsurance premium;
(5) the names and addresses of assuming reinsurers;
(6) the rates of all reinsurance commissions, including the commissions on
retrocessions handled by the reinsurance intermediary broker,
(7) the related correspondence and memoranda;

(8) the proof of placement;
(9) the details regarding retrocessions handled by the reinsurance intermediary

broker including the identity of retrocessionaires and the percentage of each contract assumed or
ceded;

(10) the financial records of premium and loss accounts; and

(11) if the reinsurance intermediary broker procures a reinsurance contract on

behalf of a licensed ceding insurer,
(A) written evidence directly from any assuming reinsurer that it has

agreed to assume the risk; or
(B) written evidence, if placed through a representative of the assuming
reinsurer other than an employee, that the reinsurer has delegated binding authority to the
representative.
(c) The insurer shall have access and the right to copy and audit all accounts and records
maintained by the reinsurance intermediary broker related to the insurer’s business in a form

usable by the insurer.

Sec. 21.28.030. DUTIES OF INSURERS UTILIZING THE SERVICES OF A
REINSURANCE INTERMEDIARY BROKER, (a) An insurer may not engage the services of
a person to act as a reinsurance intermediary broker on the insurer's behalf unless the person is
licensed under AS 21.28.010.

(b) Notwithstanding (a) of this section, a domestic insurer may use a reinsurance
intermediary broker that is not licensed under this chapter, if the reinsurance intermediary broker
meets the licensing requirements for a reinsurance intermediary broker imposed by the state.
territory, or country of residence.

(c) An insurer may not employ an individual who is employed by a reinsurance
intermediary broker with which it transacts business unless the reinsurance intermediary broker
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IS under common control with the insurer and subject to AS 21.22.

(d) The insurer shall annually obtain a copy of statements of the financial condition of
each reinsurance intermediary broker with which the insurer transacts business.

Sec.  21.28.040. OPERATING REQUIREMENTS FOR REINSURANCE
INTERMEDIARY MANAGERS, (a) Transactions between a licensed reinsurance intermediary
manager and the reinsurer it represents in that capacity may only be entered into under a written
contract, specifying the responsibilities of each party, that is approved by the reinsurer’s board
of directors. At least 30 days before the reinsurer assumes or cedes business through the
manager under a contract, a copy of the contract shall be filed with the director for approval if

(1) the reinsurer is a domestic insurer; or

(2) the reinsurance intermediary manager has an office in the state.

(b) The director may not approve the contract unless at a minimum the contract provides
that

(1) the reinsurer may terminate the contract for cause upon written notice to the
reinsurance intermediary manager, the reinsurer may immediate!” suspend the authority to assume
or cede business during a dispute regarding the cause for termination;

(2) the reinsurance intermediary manager shall render accounts to the reinsurer
accurately detailing all material transactions, including information necessary to support all
commissions, charges, and other fees received by, or owing to, the reinsurance intermediary
manager and remit all funds due under the contract to the reinsurer on at least a monthly basis;

(3) all funds collected for the reinsurer’s account shall be held by the reinsurance
intermediary manager in a fiduciary capacity under AS 2i.27.360 and in a bank that is a qualified
United States financial institution; the reinsurance intermediary manager may retain not more than
three months estimated claims payments and allocated loss adjustment expenses; the reinsurance
intermediary manager shall maintain a separate bank account for each reinsurer that it represents;

(4) the reinsurer shall have access and the right to copy all accounts and records
maintained by the reinsurance intermediary manager related to the reinsurer’s business in a form

usable by the reinsurer;
(5) the contract may not be assigned in whole or in pan by the reinsurance

intermediary manager;
(6) the reinsurance intermediary manager shall comply with the written
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underwriting and rating standardsestablished by theinsurer for theacceptance, rejection, or
cession of all risks;

(7) all the rates, terms, and purposes of commissions, charges, and other fees that
the reinsurance intermediarymanager may levyagainst thereinsurer are listed;

(8) if the contract permits the reinsurance intermediary manager to settle claims
on behalf of the reinsurer

(A) all claims shall be reported to the reinsurer in a timely manner;

(B) a copy of the claim File shall be sent to the reinsurer at the insurer’s
request or as soon as it becomes known that the claim

(i) has the potential to exceed the lesser of an amount determined
by the director or the limit set by the reinsurer,

(ii) involves a coverage dispute;

(i) may exceed the reinsurance intermediarymanager’s claims
settlement authority;

(iv) is open for more than six months; or

(V) is closed by payment of the lesser of anamount setby the
director or an amount set by the reinsurer,

(C) all claim Files shall be the property of both the reinsurer and
reinsurance intermediary manager; upon an order of liquidation of the reinsurer, the Files
will become the sole property of the reinsurer or the reinsurer’s estate; the reinsurance
intermediary manager shall have reasonable access to and the right to copy the Files on
a timely basis; and

(D) settlement authority granted to the reinsurance intermediary manager
may be terminated for cause upon the reinsurer’s written notice to the reinsurance
intermediary manager or upon the termination of the contract; the reinsurer may suspend
the settlement authority during a dispute regarding the cause of termination;

(9) if the contact provides for a sharing of interim proFits by the reinsurance
intermediary manager, the interim profits may not be paid until one year after the end of each
underwriting period for property business and five years after the end of each underwriting period
for casualty business, or a later period set by the director for specified lines of insurance, and not
until the adequacy of reserves on remaining claims have been verified under AS 21.28.050(c);
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(10) the reinsurance intermediary manager shall annually provide the reinsure:
with a financial statement prepared by an independent certified public accountant;

(11) the reinsurer shall at least semiannually conduct an on-site review of the
underwriting and claims processing operations of the reinsurance intermediary manager,

(12) the reinsurance intermediary manager shall disclose to the reinsurer any
relationship with an insurer before ceding or assuming business with the insurer under the
contract; and

(13) within the scope of actual or apparent authority, the acts of the reinsurance
intermediary manager are the acts of the reinsurer on whose behalf the reinsurance intermediary
manager is acting.

(c) Subsection (a) of this section does not require the director to approve a contract that
the director determines to be hazardous to the financial standing of an insurer or reinsurer.

(d) For at least 10 years after expiration of a contract of reinsurance transacted by the
reinsurance intermediary manager, the reinsurance intermediary manager will keep a complete
record for each transaction showing

(1) the type of contract, limits, underwriting restrictions, classes, or risks, and
territory;

(2) the period of coverage, including effective and expiration dates, cancellation
provisions and notice required of cancellation, and disposition of outstanding reserves on covered
risks;

(3) reporting and settlement requirements of balances;

(4) the rate used to compute the reinsurance premium;

(5) the names and addresses of reinsurers;

(6) rates of all reinsurance commissions, including the commissions on
retrocessions handled by the reinsurance intermediarymanager,

(7) related correspondence and memoranda;

(8) proof of placement;
(9) details regarding retrocessions handled by the reinsurance intermediary

manager, as permitted by (e) of this section,including the identity of retrocessionaires and

percentage of each contract assumed or ceded;
(10) financial records, including premium and loss accounts; and
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(11) when the reinsurance intermediary manager places a reinsurance contract on
behalf of a ceding insurer,
(A) written evidence directly from an assuming reinsurer that the reinsurer
has agreed to assume the risk; or
(B) written evidence, if placed through a representative of the assuming
reinsurer other than an employee, that the reinsurer has delegated binding authority to the
representative.

(e) The reinsurance intermediary manager may not
(1) cede retrocessions on behalf of the reinsurer, but the reinsurance intermediary

manager may cede facultative retrocessions under obligatory facultative agreements if the contract
with the reinsurer contains reinsurance underwriting guidelines that include a list of reinsurers
with which the automatic agreements are in effect and, for each reinsurer, the coverages and
amounts or percentages that may be reinsured, and commission schedules;

(2) commit the reinsurer to participate in reinsurance syndicates;

(3) appoint an agent or broker without assuring that the agent or broker is licensed
to transact the type of reinsurance for which the agent or broker is appointed;

(4) without prior approval of the reinsurer, pay or commit the reinsurer to pay a
claim, net of retrocessions, that exceeds the lesser of an amount specified by the reinsurer or one
percent of the reinsurer’s policyholder’s surplus as of December 31 of the last complete calendar
year;

(5) collect a payment from a retrocessionaire or commit the reinsurer to a claim
settlement with a retrocessionaire without prior approval of the reinsurer; if prior approval is
given, a report must be promptly forwarded to the reinsurer;

(6) jointly employ an individual who is employed by the reinsurer unless the
reinsurance intermediary manager is under common control with the rei *surer as defined in
AS 21.22; or

(7) transfer the authority as a reinsurance intermediary manager to other persons.

Sec. 21.28.050. DUTIES OF REINSURERS UTILIZING THE SERVICES OF A
REINSURANCE INTERMEDIARY MANAGER, (a) A reinsurer may not use a person to act
as a reinsurance intermediary manager on the reinsurer’s behalf unless the person is licensed

under AS 21.28.010.

CSHB 283(1&C> e
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(b) The reinsurer shall annually obtain a copy of statements of the financial condition of
each reinsurance intermediary manager that the reinsurer has used, prepared by an independent
certified public accountant in a form acceptable to the director.

(c) If areinsurance intermediary manager establishes loss reserves, the reinsurer shall
annually obtain the opinion of an independent qualified actuary attesting to the adequacy of loss
reserves established for losses incurred and outstanding on business produced by the reinsurance
intermediary manager. This opinion is in addition to any other required loss reserve certification.

(d)Binding authority for all retrocessional contracts or participation in reinsurance
syndicates rests with an officer of the reinsurer who may not be affiliated with the reinsurance
intermediary manager.

(e) Within 30 days of termination of a contract with a reinsurance intermediary manager,
the reinsurer shall provide written notification of the termination to the director.

(f) A reinsurer may not appoint to its board of directors any officer, director, employee,
controlling shareholder, or subagent of its reinsurance intermediary manager. This subsection
does not apply to relationships governed by AS 21.22.

Sec. 21.28.900. DEFINITIONS. In this chapter,

(1) "qualified United States financial institution” has the meaning given in
AS 21.12.020(f);

(2) "reinsurance intermediary broker" means a person, firm, association, or
corporation, other than an officer or employee of the ceding insurer, who solicits, negotiates, or
places reinsurance cessions or retrocessions on behalf of a ceding insurer with or without the
authority or power to bind reinsurance on behalf of the insurer;

(3) "reinsurance intermediary manager' means a person, firm, association, or
corporation, including an insurer, who has authority to bind or manage all or pan of the assumed
reinsurance business of a reinsurer, including the management of a separate division, depanment,
or underwriting office, and who acts as an agent for the reinsurer whether known as a reinsurance
intermediary manager, manager, or other similar term; the following persons are not considered
a reinsurance intermediary manager, with respect to the reinsurer, for the purposes of this chapter:

(A) an employee of the reinsurer
(B) a manager of the United States branch 0'tm a'ien reinsurer,
(C) an underwriting manager that, under a contact, manages all the

9. CSHB 283(L&0

Ve, -..y ->e> -] text jfacxetfd



© O N oo Ul AW N e

N DO RO PO DN DD
© ® N o R ONR,RS B bRBEGGRERBESRIRES

WORK DRAFT WORK DRAFT WORK DRAFT

reinsurance operations of the reinsurer, is under common control with the reinsurer, and
whose compensation is not based on the volume of premiums written; in this
subparagraph, *‘under common control with” has the meaning given in AS 21.22.200; or

(D) the manager of a group, association, pool, or organization of insurers
that does joint underwriting or joint reinsurance and that is subject to examination by the
authorized insurance official of the state in which the manager’s principal business office

is located.

*
Sec. 2. AS 21.90.900 is amended by adding new paragraphs to read:

(29) cession™ means a unit of insurance passed to a reinsurer by a primary
company that issued a policy to the original insured that may transfer part or all of a single risk,
a defined policy, or a defined group of business as agreed to in a contract of reinsurance;

(30) "financial statement prepared by a certified public accountant™ means a
written presentation purporting to show the condition or results of operations for a stated period
of a person, firm, association, or corporation that is audited or compiled or reviewed with all
disclosures necessary to conform to generally accepted accounting principals by a licensed

individual or firm of certified public accountants;
(31) "independent qualified actuary" means an actuary who is a member of the

American Academy of Actuaries or Casualty Actuarial Society and who is not affiliated with, nor
an employee, principal, or the direct or indirect owner of, or in any way controlled by the insurer

broker;

(32) "office in this state” means a location in the state where a person conducts
the business of insurance or a representative receives mail regarding the business of insurance;

(33) "reinsurance™ has the meaning given in AS 21.12.120;

(34) "'reinsurance intermediary* means a person, firm, association, or corporation
who acts as a producer in soliciting, negotiating, or procuring the making of a reinsurance
contract or hinder on behalf of a ceding insurer or acts as a producer in accepting a reinsurance
contract or binder on behalf of an assuming insurer,

(35) ‘'retrocession™ means a transaction where a reinsurer cedes to another
reinsurer all or pan of the business the reinsurer has previously assumed.

CSHB 283(LiIxC) o 10*
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HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX'Y, JUNEAU 99811
(907) 465-3802

December 13, 1990
MEMORANDUM

To: Rep. David Finkelstein, Chair-Designate
House Labor and Commerce Committee
17th Alaska State Legislature

From: Rep. Dave Donley, Chair
House Labor and Commerce Committee
16th Alaska State Legislature

Re: Proposed Committe Legislation

Enclosed is a copy of draft legislation modeled after HB
430, a measure sponsored by the House Labor and Commerce
Committee last year.

The differences between this draft and the final version of
last year®s bill are that changes to language governing
overtime pay for long haul truck drivers has been deleted
(it passed in another bill), and new provisions relating to
"flex time" have been added.

State law requires that workers be paid overtime for hours
worked 1n excess of eight hours a day. However, under
current "flex time" provisions, an employee can work four
ten hour days a week and not be entitled to overtime so
long as the hours don"t exceed 40 hours a week. The new
language in the enclosed draft requires that the four ten
hour days must be consecutive to qualify for the "flex
time"” exemption from overtime pay and cannot 1include a
Sunday.

This measure was the number one priority for organized
labor last year and is of critical importance to all the

working men and women of Alaska. It would be appropriate
for it to be reintroduced by the House Labor and Commerce
Committee next year. 1"d be happy to offer any assistance
I can toward this end. Please let me know.

Enclosure

dd/gb

a-davidf

considerations, 1°d be most
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HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED
1 "An Act requiring that overtime wages at one and one-half times the regular rate of pay
2 be paid for certain work following the fifth consecutive day of work; defining ’day’ and
3 'week’ for overtime wages; removing certain employees on public works projects from an
4 exemption from overtime wage requirements; limiting the exemption from overtime wage
5 requirements for voluntary flexible work hour plans; and relating to food and housing for

6 certain workers on public works projects at remote sites."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8  * Section 1. AS 23.10.060(a) is amended to read:

9 (@) Except as provided in (b) and (e) of this section, an [AN] employer who employs
10 employees engaged in commerce or other business, or in the production of goods or materials
1 in the state may not employ an employee for a workweek longer than 40 hours or for more than
12 eight hours a day. This section does not apply to the employment of a person acung in a
13 supervisory capacity.

-1
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1 *Sec. 2. AS 23.10.060(d) is amended to read:

2 (d) This section does not apply with respi ;t to

3 (1) an employee employed by an employer employing less than four employees
4 in the regular course of business, as *'reqular course of business' is defined by regulations of the
5 commissioner, however, this exemption does not apply to an employee who is employed on
6 a public works project for any dav on which the employee performs work on the project:
7 (2) an employee employed in handling, packing, storing, pasteurizing, drying,
8 preparing in their raw or natural state, or canning agricultural or horticultural commodities for
9 market, or in making cheese or butter or other dairy products;

10 (3) an employee of an employer engaged in small mining operations where not
1 more than 12 employees are employed, if the employee is employed not in excess of 12 hours
12 a day or 56 hours a week during a period or periods of not more than 14 workweeks in the
13 aggregate in a calendar year during the mining season, as the season is defined by the
14 commissioner,

15 (4) an employee engaged in agriculture;

16 (5) an employee employed in connection with the publication of a weekly,
17 semiweekly, or daily newspaper with a circulation of less than 1,000;

18 (6) a switchboard operator employed in a public telephone exchange that has
19 fewer than 750 stations;

20 (7) an employee of an employer engaged in the business of operating taxicabs;
21 (8) an employee in an otherwise exempted employment or proprietor in a retail
22 or service establishment engaged in handling telegraphic, telephone, or radio messages for the
23 public under an agency or contract arrangement with a telegraph or communications company
24 where the telegraph message or communications revenue of the agency does not exceed $500 a
25 month;

26 (9) an employee employed as a seaman;

27 (10) an employee employed in planting or tending trees, cruising, or surveying,
28 or bucking, or felling timber, or in preparing or transporting logs or other forestry products to
29 the mill, processing plant, railroad, or other transportation terminal, if the number of employees
30 employed by the employer in the forestry or lumbering operations does not exceed 12;

31 (11) an individual employed as an outside buyer of poultry, eggs, cream, or milk
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in their raw or natural state;

(12) casual employees as may be liberally defined by regulations of the
commissioner,

(13) an employee of a hospital whose employment includes the provision of
medical services;

(14) work performed by an employee under a flexible work hour plan if the plan
is include J as pan of a collecrive bargaining agreement;

(15) work performed by an employee under a voluntary flexible work hour plan

(A) the employee and the employer have signed a written agreement and
the written agreement has been filed with the depanment; and

(B) the department has issued a certificate approving the plan which states
the work is for 40 hours a week, [AND] not more than 10 hours a day, and the days are
consecutive and do not include a Sunday; for work over 40 hours a week or 10 hours
a day under a flexible work hour plan not included as pan of a collective bargaining
agreement, compensation at the rate of one and one-half times the regular rate of pay
shall be paid for the overtime;

(16) an individual employed as a line haul truck driver for a trip that exceeds 100
road miles one way if the compensation system under which the truck driver is paid includes
ovenime pay for work in excess of 40 hours a week or for more than eight hours a day and the
compensation system requires a rate of pay comparable to the rate of pay required by this section.

* Sec. 3. AS 23.10.060 is amended by adding new subsections to read:

(e) An employer who employs an employee for at least 40 hours of work at the regular
rate of pay in more than five consecutive days without a day off shall pay compensation to the
employee for the employee’s hours of work on the sixth and seventh consecutive days at the rate
of one and one-half times the reqular rate of compensation. This subsection applies regardless
of the number of weeks in which the consecutive days worked by the employee occur.

(f) In this section,

(1) "day" means 24 consecutive hours;
(2) "public works™ has the meaning given in AS 36.95.010;
(3) "week' means the period of time from a Sunday at 12:01 in the morning to

3
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1 the following Saturday at 12:00 midnight.

2 *Sec. 4. AS 23.10 is amended by adding a new section to read;1

3 Sec. 23.10.440. FOOD AND HOUSING AT REMOTE SITES, (a) Except as provided
4 in (b) of this section, an employer shall provide food and housing to an employee working at a
5 public works project remote site. The housing must meet safety and health standards for housing
6 set out in the Standards for Occupational and Industrial Structures adopted by the department.
7 The employer may not consider the cost of the food and housing in setting wages for the
8 employee or in meeting wage requirements under AS 23.10.065 or AS 36.05.

9 (b) An employer who provides adequate transportation to employees is exempt from the

10 requirement to provide food and housing under (a) of this section. Transportation is adequate
11 under this section if it
12 (1) is available daily at reasonable hours to and from the remote site to a location
13 that provides access to adequate commercially-available housing;
14 (2) takes no more than 30 minutes to transport the employee from the departure
15 point to the worksite; and
16 (3) meets applicable transportation safety standards.
17 (c) The requirements of this section are considered a pan of every contract for hire for
18 a public works project in the state. The advertised specifications for the public works project
19 shall contain a provision stating the requirement for providing food and housing at remote Sites.
20 (d) Anemployee may waive the employee’s right to food and housingunder this section.
21 An employer may not require an employee to live in housing provided under this section.
22 (c) The depanment shall implement this section by regulation.
23 (0 In this section
24 (1) "employee” and "employer” have the meanings given in AS 23.10.430;
25 (2) "public works" has the meaning given in AS 36.95.010;
26 (3) "remote™ means a work site that is cither more than 50 road miles or
27 inaccessible by two-whcel-drivc vehicles from a place that has adequate, commercially-available
28 food and housing that meet the standards set out in (a) of this section.

o
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RECEIVED OCT 0 5 1387

STEVECOWPER. GOVERNOR

DEPARTMENTOF LABOR oot sy

ANCHORAGE, ALASKA99510 7021

. PHONE:(907)264 2452
LABOR STANDARDS & SAFETY DIVISION |

September 30, 1987

Ms. Helene Antel
IBEW Local 1547
2702 Denali Street

Anchorage; AlasHa 7 03
HC Iffcr

Dear Ms. ArTt"k
RE: Ketchikan Pulp Mill

The Department of Labor investigated the pay plan of the Ketchikan Pulp Mill

(KPM) when it first came to our attention last year. It is our understanding
that the mill changed its workweek so that it now begins on Wednesday and enc"s
on Tuesday. This was a one-time change and has remained the same since that
time.

However, the company does change its shifts so that employees may work seven
consecutive days by working 5 days in one workweek and 2 in the next. We have
consulted our attorney general on this circumstance and have been advised that
this does not constitute a violation of the Wage and Hour Act. As you know,
the Act requires overtime when an employee works over eight hours in a day or
40 in a work week. There is no requirement for premium pay on a 6th or 7th
consecutive day of work. Our regulation defines workweek as "a fixed and
regularly recurring period of 168 hours..._.[which] may not be artificially
adjusted for the purpose of avoiding the payment of overtime."

The change KPM undertook was a one-time change and is not considered an
"artificial adjustment" to avoid overtime. Rather, multiple adjustments are
the type of thing the Department considers "artificial”™ and in violation. ,

The KPM workweek remains the same; within that framework the company adjusts
the work schedule of its employees. Such actions are not a violation of law
that the Department can act upon. While 1 cannot disagree that this may not
be fair, it is nontheless legal under state law according to our attorney.
Further, iIn checking with the U.S. Department of Labor we are advised that
their interpretation is identical to ours.

IT you have further questions, please feel free to contact me.

Sincerely,

Director
Labor Standards & Safety

TES/JRC:ras
0624w



Lousiana-h ~ * cfficCoporation

Intordepartmerttftl Communication

September 13, 198B

Clyde Johnson location: Ketchikan

Chris Biencourt location: Portland

Grievance No. 2-88
Overtime claim for hairs over forty in seven QQnsfiCUtlve dftvft

Upon review of federal and state wage law and our collective
bargaining agreement with the IBEW, 1 find no merit in the IBEW"s
claims for overtime for employees who work seven consecutive days which
straddle two separate work weeks.

Federal Wager-Hour law requires employers to pay overtime for all
hours over 40 worked by an employee in a "Workweek." "Workweek" 1is
defined as seven consecutive days which need not coincide with the
calendar week and may begin on any day and at any time of day. See
Pampas v. Rerlte Co.. 8 WH Cases 756 (Com. C.P. 1949) (Copy attached
as Exhibit A). In Pappas, for exairple, the ccurt held that a security
guard who worked alternate weeks of seven 12-hour nights fran Thursday
to Thursday for an employer whose prevailing workweek was Monday to
Sunday was properly paid for 48 hcurs tha first company workweek (8
hours overtime) and 36 hours during the next.

Alaska Wage and Hour Jlaw largely parallels federal law and
provides:

(DT the employer finds it necessary to employ an employee in
excess of forty hours a week or eight hours a day, compensation
for the overtime at the rate of one and one-half times the regular
rata of pay shall be paid.

Alaska Stat &23.10.060 (Copy attached as Exhibit B) (emphasis added).
Lika its federal counterpart, the term "week™ 1is not defined in the
state statute, but Alaska®"s Department of Labor has interpreted the
term to mean the employer3 established workweek. (Per 9/13/88
telephone conference with James Sanwick, Regional. Supervising
Investigator, Department of Labor Standards, Wage and Hour Division).

Nor does tha collective bargaining agreement require a different
conclusion:
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Clyde Jdhnscn September 14/ 1988 FA59 2

Any employee paid on an hcurly basis will, in addition to his
straight tima pay, receive overtime at one-half the straight tine

hourly rate of the job for:

oo‘»
B. All work performed in excess of forty (40) straight time hours

in any one week.

labor Agreement 85 (emphasis added). "WeekT is elsewhere defined to
mean a period of seven calendar days beginning at 1:00 A_M. Monday, id
at 84. Thus, even under the language of the current labor agreement
the work 1in question falls into 2 workweeks and overtime shaild be

calculated accordingly.

m conclusion, the IBEW"s claim to overtime based an the number of
hours worked 1in a snapshot of seven consecutive days 1S .erroneous.
State and federal lawis unmistakably clear in instructing that you
look to the number of hours worked 1in tha regular workweeks
established by the employer.

Please do not hesitate to call if I can be of further assistance,

C.J.B.

CJB:lkc
Exhibit?

cc: Martin Pihl
Ralph Lewis
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m international Broths iiood of Electrical Woi.*ers
Local 1547

2702 DENALI STREET
ANCHORAGE, ALASKA 99503-2779

TELEPHONE DISPATCH
(907) 272-6571 (907) 276-1547
GARYBROOKS JOSEPH HOOGE

BUSINESS MANAGER + FINANCIAL SECRETARY PRESIDENT

September 9, 1907

Thomas 5Stev;art

Director of Labor Standards £ Safety
State of Alaska

P.O. Box 107021

Anchorage/ Alaska 99510

Fe: Ketchikan Pulp Mill — failure to pay overtime
Dear Tom:

It has come to my attention that Ketchikan Pulp Mill
("KPM") is requiring several IBEW-represented employees to work
on 7-day shifts without paying them overtime. The shifts begin
on a Wednesday and continue through the weekend to Tuesday of the
following week. It is mdy understanding that KPM will claim that
because the 6th and 7th day are in a new "work week" that KPM is
not obligated to pay the employees overtime for these two days.
[\s far as | know, however, there are no legitimate economic or
business reasons which would mandate this kind of schedule.

VT7hile | understand that certain exceptions are made, |
am unaware of any current, compelling reasons that would justify
what appears to be a blatant effort on the part of KPM to avoid
the provisions both c¢f state law and the Fair Labor Standards
Act. The arbitrary scheduling of employees' work so that the
employee's work week straddles that of KPM's is clearly designed
for the sole purpose of avoiding overtime compensation. I
believe this to be a direct violation of 8 AAC 15.930 and. would
request an immediate investigation. It is also an undisputable
violation of both the letter and spirit of FLSA. Regardless of
staggered shifts, for example, the Anchorage Police Department
pays overtime to everyone required to work in excess of five
consecutive days. KPM lias been engaged in this practice for
several years and previous complaints have not resulted in a
successful resolution of this matter. Accordingly, I look
forward to your cooperation and a prompt response. Should you

PROUDLY SERVING S06.000 SQUARE MILES ON TOP OF TME WORLD



Thomas Stewart September 9, 1987
Page 2

need any assistance whatsoever, please do not hesitate to contact
me.

Very truly yours,
IBEW LOCAL UNION 1547

HMA-rcsd

cc: Commissioner Sampson
Deputy Commissioner Erickson
Bob Garza, Acting Business Representative, Ketchikan



IN THE HATTER OF THE ARBITRATION

ARBITRATOR'S

BETWEEN OPINION
KETCHIKAN PULP COMPANY AND
"THE COMPANY" OR "THE EMPLOYER" AWARD

AND

INTERNATIONAL BROTHERHOOD OF

ELECTRICAL WORKERS, LOCAL 1547
Unit Grievance Overtime

"THE UNION" OR "LOCAL 1547" AAA File 75 L300 0254 88

HEARING: October 6, 1989
Ketchikan, Alaska
BRIEFS: Union's Received: November 20, 1989

Employer's Received: November 17, 1989
Employer's reply brief: December 4, 1989
Union's reply brief: (Arbitrator informed on
December 12, 1989 no reply brief)

HEARING CLOSED: December 12, 1989

Timothy D.W. Williams
9 Monroe Parkway, Suite 280
Lake Oswego, Oregon 97035-1425

ARBITRATOR:

REPRESENTING THE EMPLOYER:

Chris Biencourt, Attorney at Law

REPRESENTING THE UNION:

Helene Antel, General Counsel
Vera Plumb, Assistant Business Manager

APPEARING AS WITNESSES FOR THE EMPLOYFn:

Clyde L. Johnson, Inc .rial Relations Manager



EXHIBITS

Joint

1. 1989 Labor Contract

2. Grievance Document

3. A. Shift Schedules, July 1988 - March 1989

B. Shift Schedules, March 1989 to November 1989

4. Rotating Shift Schedule, 4-week cycle

5. Alaska Wage and Hour Act

6. Fair Labor Standards Act

7. Wage and Hour Manual, 94:51

8. 1984 Labor Contract

9. 1981-84 Labor Contract

10. Language proposal from IBEW, April 20,1989
Company

1. April 26, 1989 letter to Thomas Stewart

2. April 28, 1989 response of Thomas Stewart

3. Wage and Hour Manual 94:515

Union

1. Union bargaining notes, September 22, 1987

BACKGROUND

Ketchikan Pulp Company (hereafter "the Company" or "the
Employer") and International Brotherhood of Electrical Workers
Union, Local 1547) (hereafter "the Union") agreed to submit a
dispute to arbitration. A hearing was held before Arbitrator
Timothy D.W. Williams in Ketchikan, Alaska on October 6, 1989.
During a pre-hearing conference the parties agreed that the
issue was properly before the Arbitrator and should be decided

on its merits.



At the hearing the parties had full opportunity to make
opening statements, examine and cross examine sworn witnesses,
introduce documents, and make arguments in support of their
positions. The Arbitrator made a tape of the hearing but
notified the parties that it was not an official transcript,
just a supplement to his notes.

At the close of the hearing, the parties were offered an
opportunity to file closing arguments in the form of a post-
hearing brief. Both parties accepted and the briefs were
received in a timely fashion. An opportunity was also
provided to file reply briefs. The Employer accepted that
offer and the Union declined. Thus the award, in this case,
is based on the evidence and arguments presented during the

hearing, and the arguments presented in the post-hearing

briefs and the reply brief.



STATEMENT OF THE FACTS

Ketchikan Pulp Company and International Brotherhood of
Electrical Workers, Local 1547, are parties to a collective
bargaining agreement effective July 4, 1988 to and including
May 31, 1989 (Joint Exhibit 81, page 2). The grievance in the
instant dispute arose under that agreement.

The grievance was filed by Tony Alenskis on behalf of the
IBEW bargaining unit (Joint Exhibit #2). The labor agreement
calls for a Monday through Sunday workweek (Joint Exhibit #1,
page 12). Within that workweek, a substantial number of
bargaining wunit members work a rotating shift. In  other
words, the days that are worked within the workweek change

from week to week. A complete review of this schedule s

reproduced below:

workwMk 1 VorkvMk 3 HorlInMk 3 Workve*k «
shirt XTHrerasu XTWTbraau xtwtbraau Xr«rnraau
umK-7U DDAA AAA AABB BBB BBCCCCCCCDDDDD
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*#<j\il4r aoura 00¢e*» ii( *»00 e+o¢ 233aaa 0°0 I°*i* too

Ovartlaa lour. 0000 00O O0OOO OO0 O0O0O0O0O OO* 0000 00O



With the exception of a couple minor changes in shift
starting time and a brief period in the mid-1980's when shift
rotation was reversed, KPC's Industrial Relations Manager
Clyde Johnson testified that the above schedule has remained
essentially unchanged since the pulp mill commenced operations
in 1954. At various times since 1954 this work schedule has
led to discussion between the parties with the last such
discussion occurring as part of the negotiations over the 1988
agreement  (Union  Exhibit #1). The Union has never
particularly liked this schedule, but no specific language has
heen negotiated to alter the Employer's practice. The
language in the 1988-89 labor agreement covering workday and
workweek remained unchanged from the prior agreement 'Joint
Exhibit #8, page 14).

The Union's grievance claims that the Employer's shift
scheduling practice violates the existing labor agreement
because it violates state and federal wage and hour laws.
Specifically, the grievance states:

Article VII, Section 5, Subsection 1-B and
Article X — State and Federal Laws are

incorporated within the contract requiring the
Company to comply with the Fair Labor Standards

Act. Company is in wviolation by requiring
employees to work seven consecutive days
without paying overtime. Week defined in

Article VI, Section 5. _ o
(Joint Exhibit #2)

The parties processed this grievance through the steps of
the grievance procedure 3Ut were unable to resolve it. Thus

it was set for arbitration.



STATEMENT OP THE ISSUE

The parties gave the Arbitrator two different statements

of the

1.

issue. The Union framed the issue as follows:

I's the Employer violating the collective
bargaining agreement by consistently scheduling
bargaining unit employees to work other than a
Monday through Friday workweek?

(a) If so, what is the appropriate remedy?

'S the Employer violating the ~collective
bargaining agreement by scheduling bargaining
unit employees to work seven consecutive days
without paying overtime?

(a) If so, what is the appropriate remedy?

Is the Employer violating State or Federal Law
by scheduling employees to work seven
consecutive days without paying overtime?

(a) If so, what is the appropriate remedy?

The Employer argues to state the issue as follows:

In

Does the manner in which the Company calculates
overtime for rotating shift employees violate
the parties' labor agreement?

the absence of agreement on the issue statement, the

Arbitrator frames the issues as follows:

L

Is tie Employer violating Article VII, Sections 4 and/or 5 of tbe collective bargaining
agreenent by scheduling bargaining unit employees to work a rotating shift during a
Mongy through Sunday workweek without paying overtine?

Is the Employer violating Article VII, Sections 4 and/or 5 of the collective bargaining
agreenent by scheduling bargaining unit employees to work seven consecutive days
without paying overtine?

Is the Eiployer violating Article Xof the collective bargaining agreenent bKassigning
enployees to work a rotating schedule within a Monday through Sunday workweek and/or to
vork seven consecutive days without paying overtine?

If any of theabove three issues is answered in the affirnative, what is the
appropriate renedy?



APPLICABLE CONTRACT LANGUAGE
PREAMBLE

* % % % *

The Company retains all rights except as those
rights are limited by the subsequent Sections
of this agreement. Nothing anywhere in this
agreement (for example, but not limited to, the
Recognition and/or Arbitration Sections) shall
he construed to impair the right of the Company
to conduct all its business in all particulars
except as modified by the subsequent Sections
of this agreement.

* k% % % %

ARTICLE 1
Effective Date-Termination-Aroendments-Arbitration

* % % * *

SECTION 4. ARBITRATION

* k% % % *

5. The arbitrator shall not have the
authority to modify, add to, alter or
detract from the provisions of this
agreement or to impose any obligation on
the signatory union or signatory company
not expressly agreed to by the terms of
this agreement.

* % k% % *

~ ARTICLE VII _
Wages-Definitions-Overtime-Holidays

* % k% % *

SECTION 4. DEFINITIONS

1. The word "Day" for the purpose of payroll
computation means a period of twenty-four
(24) hours beginning at 0701 or at the
regular hour of changing shifts nearest to
0701.



The Union advanced four primary arguments in support

the grieva
X which

applicable

2. The word "Week" means a period of seven
(7) calendar days beginning at 0701 Monday
morning or at the regular hour for
changing shifts nearest to 0701 for the
purpose of payroll computation.

SECTION 5. OVERTIME

1. Any employee paid on an hourly basis will,
in addition to his straight time pay,
receive overtime at one-half (1/2) the
straight time hourly rate of the job for:

A. All work performed in excess of eight
(8) straight time hours in any one
day or all work performed in excess
of eight (8) consecutive hours when
an employee works across the end of a
day into the following day.

B. All work performed in excess of forty
(40) straitght time hours in any one
week.

* *k * k% *

ARTICLE X
Governmental Regulations

It is the intention of the parties hereto to
comply with all applicable provisions of State
or Federal Laws, and they believe that each and
every part of this contract is lawful. All
provisions of this contract shall be complied
with unless any of such provisions are declared
invalid or inoperative by any court of last
resort and final jurisdiction. In the event
any provisions are declared invalid as set
forth in this ARTICLE, the Union may, at its
option, require re-negotiation of said invalid
provisions for the purpose of reaching an
adequate replacement thereof.

POSITION OF THE UNION

of

nce. First, the Union notes the language of Article

pledges that the parties will "comply with

all

provisions of state or federal laws,..." Alaska



Administrative Code, notes the Union, requires that the
workweek not be artificially adjusted for the purpose of
avoiding the payment of overtime. The sole purpose for
implementing the rotating shift schedule was to avoid
overtime. Thus the rotating schedule is in violation of
Alaska Statute, and as a consequence is in violation of
Article X of the parties' labor agreement.

Second. the Union turns to the definitions of the work
day and workweek in the collective bargaining agreement and
emphasizes that the parties have agreed on a standard
workweek. However, bargaining unit members are not being
assigned to a standard workweek, argues the Union. Rather
their workweek is being constantly shuffled around. The Union
asserts that its membership has the right to expect the
Employer to abide by the terms of the collective bargaining
agreement and those terms require either the standard workweek
or the payment of overtime when the standard workweek is not
used.

Third, the Union contends that the work schedule is a
mandatory subject of bargaining and thus the Employer cannot
unilaterally impose whatever schedule it wishes. Rather it
must negotiate the schedule with the Union. Since the Union
has a history of disagreeing with the rotating shift schedule,
that schedule has never been properly put into place. As a
consequence the Employer should rescind the schedule or pay

overtime, and negotiate with the Union over this issue.



Finally, the Union takes exception to the Employer's
claim of a past practice. The Union emphasizes that the
practice which has never been agreed to by the Union, and has
been frequently ~contested. Moreover, the Union strongly
emphasizes that employees consistently receive work schedules
that include active duty for seven days in a row. The Union
believes that a schedule of seven days in a row, under Alaska
Statute, becomes the workweek as opposed to any “paper"”
workweek. Therefore even wunder the Employer's practice,
employees would be entitled to overtime compensation for the
sixth and seventh day of their workweek.

In summary, based on the above four arguments the Union
urges the Avrbitrator to sustain the grievance and rule that
the Employer's rotating work schedule is a wviolation of
statute and consequently a violation of the collective
bargaining agreement. As a remedy the Union wurges the
Arbitrator to direct the Employer to make, "all employees who
have been denied overtime as a result of working the rotating
shift should be made whole for all lost overtime and all lost

wages and benefits" (Union's brief, page 17).

POSITION OF THE EMPLOYER
The Employer advanced three primary arguments in support
of its position that the grievance was without merit and
should be rejected by the Arbitrator. First, the Employer
contends that its rotating shift schedule is consistent with

the parties' collective bargaining agreement. Specifically
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the agreement requires overtime payment of time and one-half
if an employee works in excess of 40 straight-time hours in
any one week. A week is defined in the contract as seven
calendar days beginning on Monday morning. A close review,
argues the Employer, of the 28 day work cycle shows there is
only one week in which employees work greater than 40 hours
within the Monday through Sunday cycle. The employee is
compensated at the overtime rate for those hours. In each of
the other three weeks employees work only 40 hours and
therefore no overtime pay is owed.

Second. the Employer takes the position that the
Arbitrator should not take wupon himself the judicial role of
interpreting state and federal statute. That is a role
reserved for the legal system. Moreover, there is nothing in
this case, insists the Employer, which requires the Arbitrator
to assume this role. In fact, Article X of the labor
agreement specifically indicates that a court of last resort
should determine whether or notprovisions of the labor
agreement were consistent with external law. This arbitration
proceeding is obviously not such a court and therefore should
not assume that duty.

Third. the Employer indicates that if the Arbitrator
should undertake a review of external law, he would find the
Company's practice consistent with and not in violation of
both state and federal statute. A workweek is defined in
statute as a fixed, recurring seven day cycle. The Employer

is prohibited from working its employees for more than forty
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hours during that week unless overtime compensation is paid.
The Employer contends that it has a fixed seven day cycle
(Monday through Sunday) which has remained unchanged since
1954 and that it always pays overtime wages for any hours
worked in excess of 40 during that fixed cycle. Therefore it
is in full compliance with statute.

The Employer further emphasizes the fact that its
rotating schedule of seven days active duty without overtime
compensation has been declared by the courts to be legal under
Fair Labor Standards Act (FLSA) if the seven days span two
fixed weekly cycles. That is precisely what his current work
schedule provides, insists the Employer, and therefore the
seven continuous days of duty without overtime compensation
does not violate the law.

In  summary, based wupon the above three arguments the

Employer urges the Arbitrator to deny the grievance.

ANALYSIS

There are three different interrelated issues before the
Arbitrator in this case. All of these issues focus on the
bargaining unit members' workweek and the extent to which the
workweek is in compliance with both the language of the labor
agreement, and federal and state statute. Specifically the
issues focus on: 1) whether the rotating schedule violates
Article VII, Sections 4 and/or 5, 2) whether the work schedule
that calls for seven continuous days of work without overtime

compensation violates Article VII, Sections 4 and/or 5, and 3)
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whether either the rotating schedule and/or the seven
consecutive day schedule violates Article X of the collective
hargaining agreement. The Arbitrator will discuss each of

these issues separately.

Rotating Schedule

The work schedule that is in question is reproduced on
page 4 of this award. It is clear from the schedule that if
you track the work assignments for any given employee, the
days of the week and the shift that is worked change from
week-to-week. The schedule provides for a Monday through
Sunday workweek, but the employee works seven continuous days.
This rotating schedule is based on seven days on and two days
off, seven days on and one day off, and seven days on and four
days off. However, the seven days are worked in such a way
that in most cases atleast two of the seven are part of a
separate workweek. With this schedule there is only one week
out of four that an employee works a sixth day. For this week
an employee is compensated for 48 hours with eight of the
hours coming at overtime wages. The other three weeks an
employee is given 40 hours of straight time pay.

The Union argues that this schedule violates the
collective bargaining agreement because the parties agreed to
a standard workweek. This rotating schedule which involves
continuous periods of seven days active duty is not a standard

workweek. A standard workweek is five days on and two days

off.
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The Employer argues to the contrar that the parties have
negotiated a standard Monday through Sunday workweek and for
40 hours of work within that week. Anything over the 40 hours
is to be compensated at time and one-half. The rotating
schedule, asserts the Employer, fully ~complies with that
agreement.

The Arbitrator carefully reviewed the language of the
agreement and the above arguments of the parties and finds the
position of the Employer the more persuasive. The labor
agreement is silent as to the specifics of the employees’
daily work schedule. The agreement does define a workweek as
seven calendar days beginning on Monday morning (VI1,4,2).
The agreement also provides for overtime compensation for more
than eight hours of work in a single day (viI1,5,1,A) and for
all work performed in excess of 40 straight-time hours
(VII,5,1,B). Absolutely nothing in the agreement, however,
places a restriction on the Employer's right of scheduling the
eight hours in a day or the 40 hours in a week. The parties
might have agreed to language such as, an employees' workweek
w ill consist of five consecutive days of work within the
workweek. However the parties did not place any such language
in the agreement and the Arbitrator is prohibited by Article
1,4,5 from modifying, altering or adding to the agreement.

Moreover, the Preamble to the labor agreement
specifically reserves to the Employer all rights except as
“are limited by thesubsequent sections of this agreement”

(Joint Exhibit #1, page 1). Since there is no language in the
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agreement that places a limit on the right of the Employer to
schedule workdays within the workweek, with the exception that
a workday of longer than eight hours must bhe compensated at
the overtime rate for all hours beyond the eight, then the
Arbitrator concludes the Employer has the contractual right to
schedule those hours as it determines.

The Arbitrator emphasizes that his conclusion that the
rotating schedule does not violate the labor agreement is not
intended as an endorsement of that schedule. In fact, the
Arbitrator has some sympathy for the Union's position
primarily because the rotating schedule <clearly places a
greater burden on individual employees than does the fixed,
Monday-Friday schedule. But,in the Arbitrator's view, the
language of the agreement is clear and thus the above
conclusion evolves from an application of the language of the

agreement to the facts of this case.

Seven Day Schedule

For most of the IBEW bargaining unit members, their work
schedule involves three seven day periods withina 28 aay
cycle. For the 21 days they vork, the employeesare given
only one day at the overtime rate. It is the Union's
contention that seven consecutive days of work requires the
payment of two days of overtime. Thus the employee should be
receiving six days at the overtime rate rather than one day.
The Employer argues to the contrary that the number of

consecutive days of work are not addressed in the labor



agreement, the only issue is the number of days of work within
the designated workweek. Since there is only one work week in
the 28 day cycle that has more than five actual days of work
then that is the only week in which overtime wages are owed.

Having reviewed the parties' evidence and arguments on
this issue, again the Arbitrator finds the Employer's position
the more convincing. His rationale with regard to the
contract language is essentially similar to that under the
prior issue. The labor agreement is clear as to when overtime
Is owed within the workweek-hours beyond eight in the workday
and more than 40 hours in the workweek. The contract s
completely silent as to the question of consecutive days of
work beyond five which extend into a second workweek. Had the
parties intended that the agreement be read such that a sixth
or seventh consecutive day of work, or work on Saturday and
Sunday be paid for at the overtime rate, language establishing
that right ought to have been placed in the labor agreement.
Article I, Section 4,5 clearly bars the Arbitrator from adding
that language on his own authority.

As to the Union's contention that an employee's workweek
starts with the first day in the seven consecutive days, the
Arbitrator finds no support for this contention within the
language of the agreement. There is nothing in the agreement
that requires the first day of the designated workweek to be
an actual workday. It is true that the standard workweek for
most employees consists of a Monday through Friday work

schedule. But the contract does not provide any overtime
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penalties for a schedule that begins on other than a Monday.
Overtime penalties occur only when the employee works more
than eight hours in a workday or when the cumulative hours in
a workweek are greater than 40.

As the Arbitrator has previously indicated, he s
sympathetic with the Union's concern over this issue because
the rotating work schedule, with repeated intervals of seven
continuous days of work, is substantially more difficult than
the standard five on two off schedule. However, the
Arbitrator cannot place restrictions, that go beyond those
found in the labor agreement, on the Employer's right to
schedule employees. The Managements Rights' clause of the
Preamble and the specific language of Article VII lead the
Arbitrator to conclude that the Employer has the right to use
a seven continuous day work schedule, which is divided between

two designated workweeks, and not pay overtime.

Fair Labor Standards Act

Article X of the parties' labor agreement establishes

that, "It is the intention of the parties hereto to comply
with all applicable provisions of state and federal laws"
(Joint Exhibit #1, page 18). It is the Union's contention

that by failing to pay overtime wages for the sixth and
seventh day of the seven day work schedule, the Employer is in
violation of federal and state statute and therefore in
violation of the above language from the labor agreement. The

Employer argues first that the Arbitrator has no jurisdiction
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to interpret federal and state statute but, second, if he did
he would find that the existing work schedule is in full
compliance with federal and state statute.

The Arbitrator begins his analysisl of this third and
final issue by emphasizing that it is far more complex than
the first two issues. What is at dispute are the federal and
state versions of wage and hour legislation. Additionally,
the Union raises the issue of whether the work schedule is a
mandatory subject of bargaining wunder the National Labor
Relations Act (NLRA) and not subject to the unilateral
discretion of the Employer. The Arbitrator will continue his
analysis by first looking at applicable wage and hour
legislation and then examining the Union's claims with regard
to the NLRA.

A basic claim of the Union is that the workweek is
established by the days actually worked not by an artificial
setting of a beginning and ending point (Union's Brief, page
13). Moreover, contends the Union, since bargaining unit
A Arbitrator considered tbe Eiployer's claii that be is without authority to review federal and state
statute to deteriine coipliance. The Arbitrator concludes that tbe Eiployer tisread tbe language of
Article X The language pledges the parties to coiply with applicable provisions of state or federal
law and further provides that all parts cf the contract will be coiplied with unless "declared invalid
or inoperative by any court of last resort” (Joint Exhibit /1, page 18). Ibe Arbitrator agrees with the
Eiployer that be has no authority to declare any portion of tbe contract “invalid" or “inoperative."
However, there is nothing in the language of Article X which indicates that the Arbitrator has no
authority to provide a ruling on whether tbe Eiployer's practices with regard to work scheduling is in
coipliance with state or federal law. In laking such a ruling, tbe Arbitrator is not out to invalidate
any portion of the agreeient but rather is atteipting to detenine whether the Eiployer's practice is
appropriate. Thus it is the Eiployer's practice under scrutiny to deteriine coipliance. The Arbitrator
IS not reviewing the agreeient to see if it should be invalidated. Article I, Section 4 lakes it clear
that the Arbitrator bas full authority to resolve any dispute "arising under tbe tens of this
agreeient” (Joint Exhibit /1, page 3). Article | is part of the agreeient and there is a dispute over

whether tbe Eiployer has violated this provision in tbe way that it schedules work assignients.  Thus
the Arbitrator has jurisdiction over this latter.
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members do not work the workweek described in the collective
bargaining agreement, that provision serves only a limited

accounting or payroll purpose.

The Arbitrator can find no support in federal or state
law for the above position. The Arbitrator finds nothing in
statute which indicates that the days actually worked by the
employee defines the workweek. If this were true then each
employee could have a different workweek and the beginning and
ending point of each workweek would constantly change.

In fact, the Arbitrator believes that it is the Union's
interpretation of the work schedule that is inconsistent with
both federal and state wage and hour legislation. The
Arbitrator points specifically to the Wage and Hour Manual put
out by the Department of Labor in which it sets out the
following definition of a workweek:

An employee's workweek is a fixed and regularly
recurring period of 168 hours-seven consecutive 24-
hour periods. It need not coincide with the
calendar week but maybegin on any day and at any
hour of the day. Forpurposes of computing pay due
under the Fair Labor Standards Act, a single
workweek may be established for a plant or other
establishment as a whole or different workweeks may
he established for different employees or groups of
employees. Once the beginning time of an employee's
workweek is established, it remains fixed regardless
of the schedule of hours worked by him. The
beginning of the workweek may be changed if the

change 1s intended to be permanent and is not
designed to evade the overtime requirements of the

Act. _ A
Joint Exhibit 17, page 15

The Arbitrator takes special not of two specific portions
of the above language. First is the phrase, "regularly

recurring period of 168 hours. . . .once...established, it
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remains fixed regardless of the schedule of hours worked by
him." The Arbitrator believes this language requires that,
whatever the start of the workweek, it must consist of seven
full days and, once established, recurs over-and-over.

The second phrase of importance from the  Wage and Hour
Manual is the words "the beginning of the workweek may be
changed if the change is intended to be permanent." Under the
Union's scenario, an employee's workweek begins with the first
of the seven consecutive days of work. This means that the
day an employees workweek starts would change for each new
workweek. In the Arbitrator's view, this directly contradicts
the language that permits change in the start of the workweek
but only if that —change is intended to bhe permanent.
Moreover, the schedule for employees is a 7-2, 7-1, 7-4.
Under the Union's analysis, the 2, 1 and 4 days off are never
placed in a workweek. This is true because by statute the
workweek is but seven days. Since there is a seven day
workweek that proceeds each of the group of days off and a
seven day workweek that follows; there is no place to put the
days off. The Arbitrator knows of no ruling of federal or
state wage and hour legislation that allows for the omission
of calendar days from the work schedule. Moreover, as it
should be, under the Employer's practice and the language of
Article VII of the agreement, every calendar day of the month
is accounted for.

The conclusion by the Arbitrator that a workweek under

wage and hour legislation is not created by seven consecutive
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days of work is made after carefully evaluating the court
cases cited by the Union. The key case is one involving a
dispute over whether an employee was in a position which would
exempt him from overtime compensation. The Employer had taken
the position that he was not and failed to provide overtime
pay for work beyond 40hours inthe workweek. The courts
ruled that he ought to have been given overtime compensation
and thus was faced with the problem of determining which of
the hours worked wereovertime fMusaara. 602__P.2d 1240
{1719}).

The Arbitrator does not find the above case relevant in
the instant dispute. Inthat casethe court was not ruling on
the makeup of the workweek. Rather the court was ruling on
whether the damages awarded by a jury should have been
doubled. Thus the courts off-handed reference to the workweek
can hardly be considered a specific legal definition.

Moreover, the second case cited by the Union also does
not involve a dispute over the definition of a workweek. In
that case (Roland Electric Co- v Black 163 f.2d 417 (4th Cir.
1947)2 is concerned with whether bonuses can be counted as
overtime payment. As in the first case, the reference to a
workweek is in an off-hand manner and can hardly be an attempt
by the court to specifically define whether days worked is the
equivalent of the workweek. As such, the Arbitrator finds no

support for the Union's position in the cases cited.

2Copies of both of the cases are attached as an appendix to the Onion's brief.

21



T — e eeeeeeeaeaeaaaan R

In addition to its emphasis onthe seven consecutive days
of work as defining the workweek, the Union also notes the
language of Alaska Administrative Code which emphasizes that
"the workweek may not be artificially adjusted for the purpose
of avoiding the payment of overtime" (Union Brief page 10).
The Union claims that the rotating shift schedule was put into
place specifically for the purpose of avoiding overtime and
therefore is in violation of the above provision.

The Arbitrator cannot agree. The Arbitrator finds that
the word workweek as found in Alaska Administrative Code 1is
not intended to be defined to include the work schedule within
the workweek. Arbitral note is taken of the fact that
employers regularly attempt to schedule work during the
workweek to avoid overtime compensation. This is particularly
true in organizations that require 24 hour operations such as
hospitals, police departments, etc. While the days that
employees work may get changed from week-to-week, overtime is
owed only if the total hours in each designated week exceeds
40.

What the Employer is prohibited from doing by the above
cited section of AAC is to set a designated workweek, such as
a Monday through Sunday week,and then to alter the
designation for the purposes of avoiding overtime payment. As
was noted under the Federal Wageand Hour Manual quoted on
page 19 of this award, change in the designated workweek s
permitted only if the change is intended to be permanent and

if it is not made simply to avoid overtime payment. But,
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nothing within the cited Alaska Administrative Code or federal
statute puts an overtime restriction on the manner in which
the hours of work are scheduled within the designated
workweek.

The second statutory claim raised by the Union involves
the National Labor Relations Act. The Union argues that the
work schedule is a mandatory subject of bargaining and thus
the fact that the Employer has unilaterally implemented the
rotating schedule violates the requirements of the National
Labor Relations Act. Any work schedule must be negotiated
with the Union before implementation.

The Arbitrator agrees with the Union that the work
schedule is a mandatory subject of bargaining. However, he
disagrees with the Union that the continued wuse of the
rotating work schedule by the Employer, without the approval
of the Union, in the instant case is a violation of statute.
There are some unigue dimensions of this case which, in the
Arbitrator's view, permit the Employer to continue wusing the
existing, rotating work schedule without subjecting it to mid-
term negotiations. First is the fact that the existing
schedule has been in place since 1954 (testimony of Clyde
Johnson). During that time the IBEW and the Employer have
negotiated numerous labor agreements. At each of those
negotiations the Union had full opportunity to place a
proposal on the table with regard to the work schedule and
demand negotiations, but there is no evidence of any such

negotiations or agreement based on these negotiations.
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In this regard, the Avrbitrator notes Union Exhibit #1
which demonstrates that discussions did occur over work
schedules during the negotiations for the Jlabor agreement
which was in place at the time the instant grievance arose.
The evidence indicates that the Union objected to the work
schedule, the Employer defended the existing work schedule and
the parties agreed to retain the language <covering the
workweek and overtime compensation as found in the oprior
agreement. No agreement was reached to incorporate any new
language into the labor agreement on work schedules; and the
Employer continued, without ~change or interruption, its
established practice with regard to the work schedules.

Thus it appears to the Arbitrator that the Union had the
opportunity to negotiate a new work schedule but failed to
achieve its negotiation goals. Having failed in its
objectives, the Union cannot now turn around and ask the
Arbitrator to implement what it could not acquire at the
bargaining table.

The above conclusion by the Arbitrator is made after
carefully reviewing the National Labor Relations Board Rulings
found in the Appendix to the Union's brief. The Arbitrator
could not find any of those cases to be applicable to the
instant dispute. In each of them the issue was not the
continuation of a 25 year practice with regard to work
schedules but rather the unilateral implementation of a new
work schedule. Had the Employer, in the instant dispute,

implemented a new work schedule after the parties had signed
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the labor agreement, then the Union under the National Labor
Relations Act would have the full right to demand to bargain
the new schedule. It is the Arbitrator's conclusion that the
right to a mid-term negotiation over a mandatory subject of
bargaining is predicated on either a change in the Employer's
practice with regard to that subject and/or the implementation
of a new program involving a mandatory subject. However,
where the Employer has a clearly established, long-term
practice with regard to a mandatory subject of bargaining,
where the Union has had repeated opportunities to negotiate
over that practice during the time of regular negotiations of
successor agreements, and where the Employer does not alter
that practice; then there is no right for the Union to demand
negotiations over the practice during the term of the
agreement.

This conclusion by the Arbitrator clearly leaves it open
to the instant Union to place proposals related to the work
schedule before the Employer during the negotiations for the
next successor agreement and demand that those proposals be
negotiated. However, from the Arbitrator's prospective, the
Employer did not violate the National Labor Relations Act by
continuing, during the term of the existing labor agreement,
its long-term practice of wusing rotating work schedules for

members of the IBEW bargaining unit.
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CONCLUSION
Based on the Arbitrator's finding that the rotating
schedule does not violate Article VII, that a work schedule
calling for seven continuous days of work over two designated
workweeks without overtime <compensation does not wviolate
Article VI, and that the Employer's rotating shift
schedule/seven continuous days of work does comply with

applicable provisions of state and federal law; he denies the

grievance and rules for the Employer in this dispute. An
award consistent with these findings and conclusions will be
entered.
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IN THE MATTER OF THE ARBITRATION ARBITRATOR"S

BETWEEN AWARD
KETCHIKAN PULP COMPANY
"THE COMPANY" OR "THE EMPLOYER"

AND

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS: LOCAL 1547
Unit Grievance - Overtime

"THE UNION" OR "LOCAL 1547" AAA File 75 L300 0254 88

After careful consideration of all arguments and

evidence, it is awarded that:

1. The Employer did not violate Article VII, Sections
4 and/or 5 of the collective bargaining agreement
by scheduling bargaining unit employees to work a
rotating shift during a Monday through Sunday

workweek.

2. The Employer did not violate Article VII, Sections
4 and/or 5 the collective bargaining agreement by
scheduling bargaining unit employees to work seven
consecutive days without paying overtime, as long
as at least two of those days are in a separate
Monday through Sunday workweek.

3. The Employer did not violate Article X of the
collective bargaining agreement by assigning
employees to work a rotating schedule within a
Monday through Sunday workweek and/or to work
seven consecutive days without paying overtime.

Respectfully submitted on this the 21st day of January,



Local Union 1547

2702 Penali Street
Anchorage, Alaska 99503-2779

dnal Brotherhood of Electrical Workers
?907) 212-6571

BEFORE ARBITRATOR TIMOTHY D. W. WILLIAMS

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL
UNION 1547,

and "Overtime Grievance"

KETCHIKAN PULP COMPANY. AAA File 75 L300 0254 88

POST-HEARING BRIEF

INTRODUCTION.

This case involves the alleged violation of rights
protected both by law and by contract. The two, however, equally
serr/fe as the basis for the argument that there is a class of
bargaining unit employees working at Ketchikan Pulp Company's pulp
mill (the "Employer") who have been wunjustly and illegally
deprived of overtime compensation which is their due.

The legal question is whether, under the facts of this
case, the Employer may require employees to work seven consecutive
days without paying overtime. A question even more compelling,
however, is whether the Employer may establish a workweek not
provided for under the Collective Bargaining Agreement ("CBA")
between the parties and thereby avoid paying the effected
employees overtime. A significant part of the latter question is
also whether the Employer's actions are rendered even more
violative of the CBA by virtue of the fact that they have resulted

in the creation of two classes of employees.
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One class of bargaining unit employees works within the
standard workweek as defined by the CBA and is thus paid overtime .
when there is work in excess of 40 hours. There is, however,
another group of bargaining unit employees who may work the same
number of hours in their seven-day "workweek"™ but who do not
receive proper overtime compensation. The latter group has been
disenfranchised as a result of the employer's wunilateral
implementation of a rotating workweek for them that is not
provided for in the parties' CBA. It is to make the latter group
whole for lost overtime compensation and benefits that this
grievance was filed and processed. The International Brotherhood
of Electrical Workers, Local 1547 ("IBEW") also seeks an order
prohibiting the Employer from continuing to work any bargaining
unit employees in violation of the CBA.
1. STATEMENT OF THE ISSUES.
The issues as stated by the IBEW are as follows:
1. Is the Employer violating the CBA by
consistently scheduling bargaining unit
employees to work other than a Monday

through Friday workweek.

(a) If so, what 1is the appropriate
remedy?

2. Is the Employer violating the CBA by
scheduling bargaining unit employees to
work seven consecutive days without
paying overtime?

(a) If so, what 1is the appropriate
remedy?
3. Is the Employer violating state or

federal law by scheduling employees to
work seven consecutive days without
paying overtime?

-2 -
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(@ If SO, what is the appropriate
remedy?

RELEVANT CONTRACT PROVISIONS.

The CBA has been submitted as JT. Exhibit 1.

the most relevant sections are excerpted below:

Article 1.
Section 3. Amendments:

This Agreement shall be subject to amendment
at any time bv mutual consent of the parties
hereto. Such amendment shall be reduced in
writing, state the effective date of the
amendment and be executed in the same manner
as in this Agreement. (emphasis supplied)

Section 4. Arbitration. In pertinent part
provides:

The arbitrator shall not have the
authority to modify, add to, alter
or detract from the provisions of
this Agreement or to impose any
obligation on the signatory union
or signatory company not expressly
agreed to by tha terms of this
Agreement.

6. The decision of the arbitrator
shall be final and binding on both
parties. (emphasis supplied)

Article VI.
Section 5. Vacation Week.

A vacation week is defined as seven (7)
calendar days and may begin on any day of the
week consistent with the employee's work
schedule. At the request of the employee, he
shall be given his vacation pay before the
scheduled vacation.

Article VII.

However
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Section 4. Definitions.

1. The word "Dayll for the purpose of
payroll computation means a period of
twenty-four (24) hours beginning at 0701
or at the regular hour of changing

shifts nearest to 0701. (emphasis
supplied)
2. The word "Week" means a period of seven

(7) calendar days beginning wit 0701
Monday morning or at the regular hour
for changing shifts nearest to 0701 for
the purpose of payroll computation,
(emphasis supplied)

Section 5. Overtime.
1. Any employee paid on an hourly basis
will, in addition to his straight time

pay, receive overtime at one-half (1/2)
the straight time hourly rate of the job
for:

(a) AIll work performed in an excess of
eight (8) straight time hours in
any one day or all work performed
in excess of eight (8) consecutive
hours when an employee works across
éhe end of a day into the following
ay.

(b) AIl work performed in excess of
forty (40) straight time hours in
any one week. (emphasis supplied)

Section 6. Night Shift Differential.

A Night Shift Differential of fifty cents (50
cents) shall be paid in addition to the
straight time hourly vrate for all hours
worked between 1600 hours and 0800 hours or
the time nearest to the hour of an employee's
regular sift change.

Article X. GovernmentRegulations. Provides
in pertinent part as follows:

It is the intention of the parties hereto to
comply with all applicable provisions of
State or Federal Laws, and they believe that

- 4 -
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each and every part of this contract s
lav/ful. AIll provisions of this contract
shall be complied with unless any of such
provisions shall be declared invalid or
inoperative by any court of last resort and
final jurisdiction. In the event any
provisions are declared invalid as set forth
in this ARTICLE, the Union may, at its
option, require re-negotiation of said
invalid provisions for the purpose of
reaching an adequate replacement thereof.

It is the policy and practice of the Company
and the Union to provide equa® employment
opportunity to all persons withou: regard to
race, color, religion, sex, naticnal origin
or age as defined in applicable federal and
state laws. This includes hiring, assigning,
training, promotion, transfers, terminations,
compensation, employee benefits and all other
conditions of employment.

The Union agrees on behalf of the employees
to strict compliance with all Electrical
Safety codes, Federal and State Ordinances,
and the State of Alaska General Safety Code.

RELEVANT STATUTORY PROVISIONS.

The Arbitrator has been provided with a complete copy of

Alaska Statute, Title 23, "Labor and Workers' Compensation" as well

as

the

Arbiorator, the Sections thought most relevant

proceedings are excerpted below:

AS 5:3.10.060. Payment for Overtime. An
employer who employs employees engaged in
commerce, or other business, or in the
production of goods or materials in Alaska my
not employ an employee not acting in a
supervisory capacity, either male or female,
for a workweek longer than 40 hours or for
more than eight hours a day , except that if
the employer fines it necessary to employ an
employee in excess of 40 hours a week or
eight hours a day, compensation for the
overtime at the rate of one and one-half
times the regular rate of pay shall be paid,

- 5 -
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the Fair Labor Standards Act. However, for the convenience of

these:
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Exhibit 5,

and this provision is considered included in
all contracts of employment. This section
does not apply with respect to

(emphasis supplied)

AS 23.10.125. CollectiveBargaining. AS
23.10.050 — 23.10.150 do not limit the right
of employees to bargain collectively through
representatives of their own choosing to
establish wages or conditions of work in
excess of the applicable minimum under AS
23.10.050 — AS 23.30.150 or to establish
hours of work shorter than the applicable
maximum under AS 23.10.050 — 23.10.150.

"TYY

In addition, the Avrbitrator should note atp.19 ofJT.

under Notes to Decisions,that the State of Alaska 1is

not bound to follow federal regulatory definitions. AS 23.10.050

through 23.10.150 do not evince an intent to bind the State Wage|

& Hour Division to federal regulatory law.

Inc. Alaska Dept, of Labor. 633 P.2d 998 (1981). Accordingly,

rhe

parties as JT. Exhibit 7 is of arguably minimal if any guidance as

V.

administrator's interpretative bulletin submitted

to the appropriate decision in this case. Nonetheless,

See Dresser Industries.

by the

a copy ch

the Fair Labor Standard Acts has also been provided as JT. Exhibiti

6,

and

excerpted here:

29 U.S.C. 207 Maximum Hours.

(a) Employees engaged in interstate
commerce? additional applicability to
employees pursuant to subsequent
amendatory provisions

(1) Except as otherwise provided in
this section, no employer shall
employ any of his employees who in
any workweek is engaged in commerce
or in the production of goods for
commerce, or is employed in an

6 -

those sections most relevant to these proceedings are
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enterprise engaged in commerce ofr
in the production of goods for
commerce, for a workweek longer
than forty hours unless such
employee receives compensation for
his employment in excess of the
hours above specified at a rate not
less than one and one-half times
the regular rate at which he s
employed. (emphasis supplied)

Notwithstanding the fact that the State is not obligatedt
to follow the federal interpretative bulletins referenced above,
even they are very clear about the proper method of calculating
overtime in any given workweek. Section 778.105, "Determining the
Work Week" appears at JT. Exhibit 7 and provides as follows:

An Employee's workweek is a fixed and
regularly recurring period of 168 hours —
seven consecutive 24-hour periods. It need
not coincide with the calendar week but may
begin on any day and at any hour of the day.
For purposes of computing pay due under the
Fair Labor Standards Act, a single workweek
may be established for a plant or other
establishment as a whole or different
workweeks may be established for different
employees or groups of employees. Once the
beginning time of an employee's workweek is
established, it remains fixed regardless of
the schedule of hours worked by him. The
beginning of the workweek may be changed if
the change is intended to be permanent and is
not designed to evade the overtime
requirements of the Act. The proper method
of computing overtime pay in a period in
which a change in the time of commencement of
the workweek is made, is discussed in 88
778.301 and 778.302. (emphasis supplied)

V. STATEMENT OF FACTS.

The relevant facts are undisputed. The facts, however,

2102 Denali Street
Anchorage, Alaska 99503-2779
?907) 272-6571

are, in a certain sense, inseparable from the argument in this

case. For example, neither the State nor Federal Wage & Hour

International Brotherhood of Electrical Workers
Local Union 1547
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statutes permit an employer to work its employees in excess of 40
hours per workweek without paying overtime. AS 23.10.060. State
and federal law in fact expressly prohibit the Employer from
employing an individual for a workweek longer than 40 hours unless
the Employer pays overtime. ld. See also 29 U.S.C. 207 (a)(1).1
Parties to a CBA may establish more favorable terms for their
effected employees only; the CBA may not operate so as to afford
less protection than the law. See AS 23.10.125. We would argue,l
neither can it be utilized or interpreted to do so.

There is also no dispute that in the CBA the parties have!
provided for only one workweek as set forth in Section 4. The CBA,
in fact, is quite specific in distinguishing between the standard
workweek and a vacation week, for example. See Section 5. Had the
parties agreed to a rotating workweek, a provision commemorating

that agreement would have been included in the CBA. The CBA,J

however, does not contain the shift schedules set forth in JT.i

Exhibit 3(a) and 3(b), nor anything that resembles the illustration!

set forth in JT. Exhibit 4.

The CBA does not give the Employer the authority to work
bargaining unit employees other than as provided for in Section 4
of the CBA. There is no provision in the CBA affording management
the right to change the workweek or the standard work scheduled
unilaterally. In addition, any modification of the CBA must be by'
mutual consent under Section 3. Protests by the IBEW prior to and
during negotiations, both for the current CBA as well as in the

past have not been effective, the Employer has insisted upon
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maintaining its unlawful practice. See Exhibit U-I.

Both the Administrative opinions, submitted as Exhibit
C-3, and the Administrative Interpretative Bulletin, submitted asJ
JT. Exhibit 7, recognize that the establishment of a workweek and
work schedules is a matter subject to agreement between theI
Employer and the representative of its employees. See Exhibit C-
3, Administrative Opirions, at p. 2. The fluctuating schedule
unilaterally imposed in this case by the Employer would thus be a
matter requiring "a clear mutual understanding of the parties.”
See e.g. 29 CFR Chapter 5, 88 B, § 778.114 of JT. Exhibit 7 at p.
19. The facts, however, reveal no such mutual understanding.

The Employer concedes that there is one group of
bargaining unit employees who do work within the contractually-
defined workweek or the seven-day period between Monday and Sunday.!
Accordingly, when these individuals work more than 40 hours in that
seven-day period, they receive overtime compensation as provided
for in Section 5 of the CBA. The Employer also concedes that thereI
is another group of bargaining unit employees with the same skiIIs,'
working within the same classification represented by the same
union under the same CBA who do not regularly work within a seveni
consecutive day period between Monday and Sunday. These
individuals fail to receive overtime as provided in Section 5 of
the CBA for their sixth and seventh consecutive days of work.

In addition, the Employer concedes through Mr. Johnson

that it has devised the "straddled shifts" or rotating schedules

set forth in JT. Exhibits 3(a) and 3(b) for the express purpose of



keeping overtime costs down. There is no practical impediment, he
noted, that would prohibit the Employer from completing all
necessary work with the entire bargaining unit working within the
contractually established workweek. Finally, both parties have
noted for the record that therotating shifts at issue.are
| nonetheless relatively stable; but for the changes described inJT.
Exhibit 4, the shift changes are predictable. Hence, in a certain
sense, at least for the employees working it, the rotating shift
has bhecome the standard workweek. The "straddled shift" is the
regularly accruing period of 168 hours or seven consecutive 24-hour
periods for the employees at issue in this case.
V1. ARGUMENT.
However viewed, this case is shocking. [t is
! I
well-established that actions by the Employer intended to avoid
t
its overtime obligations are indefensible. In the Alaska
Administrative Code at 8 AAC 15.910 (a) (15) for example, the
workweek is defined as follows:
"workweek" means a fixed and regularly
recurring period of 168 hours, i.e. seven
consecutive 24-hour periods. It may begin on
any day of the week and need not coincide
with the calendar week; an individual
employee's workweek is the statutory or
contract number of hours that heis to
regularly work during that period; the
workweek may not be artificially adjusted for
the purpose of avoiding the navment of
overtime . . . (emphasis added)

9 i Yet the only rationale offered by the Employer for its conduct is
|

907) 272-6571

; precisely that. The reason for the rotating shifts at issue is the

2102 Denali Street
Anchora?e, Alaska  99503-2779

\desire to avoid overtime. For this reason alone, then, the
1

10 -
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grievance should be sustained.

An even more telling argument, however, is a based upon

to a CBA are the

very fundamental concept. Parties entitled to

benefit of their bargain. There is no dispute but that the parties

have agreed to a standard workweek and for overtime compensation

for hours worked in excess of 40 hours within a standard workweekv}

Certainly, IBEW should be entitled to assume that its members would.

be worked in accordance with those mutually agreed to terms and

principles. In the other words, it should have been safe for IBEW

effect of the CBA upon its members

to assume that the practical

could be predicted by reading the printed document. There is no

page, however, on which a description of the Employer's conduct in
this case can be found.

The standard workweek is defined by this CBA to mean a
40-hour workweek, anticipating both state and federal legal
requirements. In 1938, the standard workweek was 44 hours; in 1939

the standard workweek was 42 hours. It was fixed at 40 hours in
1940. The purpose of the Federal Wage and Hour Act, which predatedl
the Alaska Wage and Hour Statute, was to define a workweek to'

require the Employer to pay overtime at an employee's regular rate

of pay for hours worked beyond the standard or regular work week.

inconsistent with

The imposition of any shift schedule

the CBA should also have been a mandatory subject of bargaining;

it is a matter with respect to which the Employer does not have

See Timken Roller Bearing Company. 18 LRRM 1370
(CA 6,

unilateral rights.

(1946), enforcement denied on other grounds. 20 LRRM 2204

11 -
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1947). See also Camp & Mclnnes. Inc., 30 LRRM 1310 (1952). In
Weston & Brooker Co.. 60 LRRM 1015 (1965), the National Labor
Relations Board, relying upon Gregory Company, 44 LRRM 1249 (1959),
held that the length of the workday, for example, was a mandatory
subject of bargaining and that the employer's unilateral change
constituted a Section 8(a)(5) violation. An employer may not
unilaterally change the work schedule from what is provided in the
CBA. See American Oil Company. 99 LRRM 1253 (1978), enforced. 602
F.2d 184, 101 LRRM 2981 (CA 8, 1979).

Viewed from another perspective, if the Employer argues
it has created a "past practice” by successfully ignoring IBEW's
concerns for a sufficient period, the Employer's defense still
fails. In that case, the employees' actual workweek would become
the contractual workweek and they would still be entitled to
overtime for their sixth and seventh consecutive days. The fact
that their shift does not start on Monday would be irrelevant.
Since the Employer has consistently failed to comply with the
contract, 1ts consistent failure has, in fact, established a
consistent practice that nonetheless obligates it to pay overtime
despite its obvious intentions to avoid doing so. In other words,
if an employee has been consistently required to work from
Wednesday to Tuesday, his actual workweek has become Wednesday to
Tuesday and thus any work on Monday and Tuesday should be
compensated at the overtime rate. The Alaska Supreme Court has
recognized that numerous cases consider a workweek to consist of

seven consecutive days in which work is performed. See Musarra.

12



602 P.2d 1240, 1244, n. 7 (1979). See also Roland Electric Co. v.
Black. 163 F.2d 417 (4th Cir. 1947), cert, den. 333 U.S. 854I
(1948).

The Employer cannot have it both ways. The Employeri
cannot be permitted to agree to a workweek and then not follow it
and thereby avoid paying overtime. Nor can it be permitted to
establish a different workweek for one wunfortunate group of
employees so as to deprive them of the benefit of the overtime
provision negotiated by the IBEW into this CBA on their behalf.

The ultimate question, then, is what is the contractual
workweek? It is undisputed that the lion's share of the bargaining
unit does not actually work from Monday through Sunday. The
contractual designation of a workweek in this light, then, is no
more than a definition for accounting purposes. For example, if
the definition of workweek is read carefully, it does not describe
the workweek of the effected employees. Since the provision merely
defines a "week" for accounting or payroll purposes, the definitionf
is in one sense a mere formality. JI

Under this scenario, the Monday through Sunday workweek
provided for in Section 4 of the CBA, is thus irrelevant to the
question whether overtime is due for the sixth and seventh
consecutive day of actual labor. The employee's workweek isI
defined by his regularly recurring seven consecutive day work
period. On the other hand, if the definition here is not construedi

as one intended solely for accounting purposes, then it is clear

that the Employer's failure to wuse it in scheduling work is a

- 13 -



violation of the CBA.

As noted above, we presume the Employer will argue itsj
actions are justified as a past practice. The practice, however,;
has been challenged, flbeit unsuccessfully by the |IBEW since
negotiations in 1987, and earlier. In addition, the CBA itself
does not permit practices or provisions found to be contrary to law
to be maintained. Hence, it is impossible to maintain an illegal
past practice once challenged regardless of its long-standing
status. Furthermore, even if it has become a past practice, as
noted above, AS 23.10.125 prohibits a CBA to afford the effected
employees any rights less than those secured by state or federal
law. Hence, even if the practice is not inherently illegal, to the
extent the CBA has been interpreted and utilized by the Employer
to deprive the affected bargaining unit employees of rights
otherwise guaranteed them by state and federal statute, the
Employer's practices must be stopped. We are also under a new CBA
and with each new CBA, both parties' rights to protest or accepti
each other's conduct are renewed.

Tne Employer may also argue that the premium pay set
forth in Section 6, for night shift work,somehow compensates the
disenfranchised group for their inability to access the overtime
provisions of the CBA. In Brighten Electric Steel Casting. 47 LA
518 (1966), however, the Arbitrator ruled that where a contract
provides shift differential for second shift work, an employee who
regularly works that shift is entitled to shift differential in

addition to overtime premium for the two hours of work in question.



In so ruling, the Arbitrator explained as follows:

[Playment of overtime alone is sufficient for

first shift employees who only occasionally

work overtime into the second shift. But the

additional shift differential must be paid to

employees who work overtime into the second

shift on a regularly scheduled basis.

From this, we argue that the overtime entitlement of the
disenfranchised group not permitted to work the Monday through
Sunday schedule should be calculated based upon a wage rate which
includes their additional shift differential. See also Public
Service Electric and Gas Company. 2 LA 2, where the Arbitrator
upheld the union's view that the differential for late shift work
becomes an integral part of the employee's wage, therefore an
employee who worked overtime was entitled to receive compensation
for those hours at the rate of one and one-half times (1-1/2) his
full hourly wage, including the shift premium.

VIil. SUMMARY .

In determining what is the "prevailing workweek" in this
case, the Arbitrator must consider the difference bhetween the union
and non-union workplace. In the non-union context, and Employer
may well be able to select any day it desires to begin or end the
workweek for its employees. See e.g. Pappus v. Kerite Company. 8
WH 756 (1949). However, in the union context, the scheduling of
work as._referenced above is a mandatory subject of bargaining.
The Employer, in the wunion context, does not have the right to

unilaterally implement a work schedule that has not been mutually

agreed to by the parties. Thus here, the only permissible workweek

- 15 -
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is Monday through Sunday. In the alternative, if the test for
prevailing workweek 1is the actual prevailing schedule of the
majority of employees, then it is clearly not Monday through_!
Sunday. The prevailing workweek in this case is a rotatingI
workweek as established by the parties' JT. Exhibits 3(a) and 3(b)']

According to these shift schedules, the Monday through
Sunday workweek prevails only 25% of the time at best. Since a
rotating workweek is the orevailing norm, there is thus no
justification for overtime calculated on a Monday through SundayI
basis. Either the Employer's practice must be changed to fit the
CBA or the payment of overtime adjusted to reflect the Employer's
consistent practice.

The Employer is clearly perpetrating a fraud. The Monday
through Sunday workweek agreed to by the parties is for the
Employer merely a creature of accounting. It is not the prevailingi
workweek for the majority of effected bargaining unit employees.)
If the contract prohibits any workweek other than Monday through
Friday, the Employer's conduct is impermissible. If the rotating
workweek has become a contract modification, then the Employer'sI
underpayment of overtime becomes even more egregious.  With the
workweek redefined to reflect its rotating nature and the
employer's consistent practice, there 1is no excuse for paying
overtime based upon the illusion of a non-existent Monday throughl
Sunday workweek.

The Employer has illegally and unfairly manipulated this

CBA with impunity for far too long. AIl employees who have been



denied overtime as a result of working the rotating shift should
be made whole for all lost overtime and all lost wages andJ

benefits. The grievance should be sustaigjed.
/\ m

RESPECTFULLY SUBMITTED this [/ day of November, 1989.

IBEW LOCAL UNION 1547

Helene M. Ahtel
General Counsel

This is to_certify that a copy of
0 the foregoing wasymailed to: i

58 Christopher Bicncourt
e Tiluihy OU. U fliom.
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MEMORANDUM AR m

TO Representative David Finkelstein, Chair
House Labor and Commerce Committee
FROM: Representative Ivan M. It
DATE: Apruil 30, 1991
RE: Request for Hearing
Please consider this request to hear House Bill 286; An Act

relating to regulation of local exchange telephone utilities; and
providing for an effective date.

The main parts of the bill are as follows:

* Allows telephone utilities to adjust rates in compliance
with regulatory orders issued by the Federal
Communications Commission or the APUC. Under current
procedures whenever a shift in cost allocation among the
interstate toll, intrastate toll and local jurisdictions,
companies must go through rate case procedures just to
comply with required adjustments. The language in the
bill allows tha shifts to take place without the expense
of a rate case.

* Provides the procedure for local exchange telephone
utilities to alter rates up or down within an 8% range
without going through the complete rate case process.
Consumer notification and a method for consumers to
respond through the APUC is provided in the bill. The 8%
range is in keeping with the figure already allowed by
the electric utilities.

| appreciate your consideration of my request. If | can be of
assistance or answer any questions, please do not hesitate to
contact me or Tom Wright of my staff at 4527.

Thank you.

M Istw
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Applies to ALL local phone
ualrtes, not just small utalities
Requires consumers to regulate
monopolies by petition

Allows for rate Increases,
whether they are needed or not,
even If the monopoly IS overearning
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Potential Impacts

e 8 percent annual Increases allowed

e Potential DOUBLING of rates
N 9 years

e Additional rate iIncreases without
regulatory review (section 1)

CSHB286(CRA) 5/1/91
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COMMISSITON ALTERNATIVE

e Sets deadline for regulations
of January 1992

e Allows exploration of altematives
e Allows for broad consumer input

e Provides simplified ratemaking,
not deregulation

e Parallels process In other states



Potential Impacts on Rates (HB 286)

Anchorage Telephone Utility

$/month local access line
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Potential Impacts on Rates (HB 28 :

TUA - Juneau

$/month local access line

$500 -
Rates DOUBLE in 9 years
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$/month local access line
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CS FOR HOUSE BILL NO. 286 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsors):  REPRESENTATIVES IVAN, Jacko, Zawacki

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to regulation of rate changes of local exchange telephore utilities, ad
2 providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section L AS 42.05.331 is amended by adding a new suosection to react
(f) A local exchange telephore utility may adjust its rates in conformance with changes

In jurisdictional cost allocation factors required by either the Federal GCommunications
Commission or the Alaska Public Utilities Commission upon a showing of

(1) the order requiring the change in allocation fectors;

(2 tre aggregate shift in revenue requireent, segregated bv service classes or
categories, caused by the change in allocation fectors; ad

(3 the rae adjustment required to conform to tre required shift in revenue

SR E B o o ~wo a s~

requireent
*Sec. 2 AS 4205 is arended hy adding a new section to react
Sec. 4206383 SMALL LOCAL EXCHANGE THEPHONE UTILITY RATE

R ®
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CHANGES, (@ No nore then once in a 12-month period, 1 local exchange telephore utility
thet serves fewer then 2,500 access lines may adjust its nonthly recurring local exchange rates
and local private lire rates by increasing the rates no nore then eight percent or decreasing the
rates no nore then eight percent.  The telephore utlity shall publish notice of the change, &
required by regulations adopted by the commission, at lesst 60 days before the date of tre
change. The notice must include

(1) the ressors for the rate change;

(2 adescription of the affected service; and

(3 aneqlanation of the right of a subscriber to petition theconmission  fora
hearing on tre rate dange.

(b) At lesst 60 days before the date of the rate change, the local exchange telephore
utility shell file with the commmission a statenrent of intent t change rates containing

(1) acopy of the notice required by (a) of this section;

(2) thedate of the nost recent previous rate change meckeby thetelephore utility,
ad

(3 treincrease in total gross arual local revenue expected to be produced by
the proposed rates.

(© The commission may require a local exchange telephore utility thet proposes to
change rates under this section to provide additional notice to subscribers of the utility as tre
conmmission considers gopropniate.  If the commission receives a petition or individual written
requests from at lesst five percent of the subscribers of a local exchange telephone utility
proposing a rate change under this section within 60 days after the notice wes given to tre
subscribers, the commission shall review the proposed rate change.  After notice to the local
exchange telephore utility, the commission ey suspand the rates during the pendency of tre
review ad nay reirstate tre rates previously in effect.

* Sec. 3 No later then January 1, 1992, the Alaska Public Utilitiess Commission shell adopt
regulations under AS 42.05.381(e) for local exchange telephore utilities thet senve 2,500 access lines or
nore setting a range for adustnent of rates by a sinplified rate filing procedure.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(C).

CSHB 286(L&C)



7-LS1207ND

CS FOR HOUSE BILL NO. 256 (CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - HRST SESSION
BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors):  REPRESENTATIVES IVAN, Jacko

A BILL
FOR AN ACT ENTITLED
j 1 "An Act relating to regulation of local exchange telephore utilities; and providing for an

) cffective cate”
i

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

* Section 1 AS 42.05.381 is arended by adding a new subsection to readt
(f) A local exchange telephone utility may adjust its rates in conformance with changes
in jurisdictional cost allocation  factorsrequired by either the Federal Commrunications
Commission or the Alaska Public  Utilities Commission upon ashowing of
(1) tre order requiring the change in allocation fectors,
(2) the aggregate shift in revenue requireTent, segregated by service classes or
categories, caused by the change in allocation fectors; ad
(3 the rae adustment required to conform to the required shift in revenue
requirenent
*Sec 2 AS 4205 is arended by adding a new section to react
Sec. 42.05.383. LOCAL EXCHANGE TEHLEPHONE UTILITY RATE CHANGES, (3
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1 No nore then once in a 12-month period, a local exchange telephone utility mey adjust its
2 nonthly recurming local exchange rates and local private lire rates by increasing tre rates o
3 nore then eight percent or decreasing the rates no nore theneight percent. The telephore utlity
4 shall publish notice of the change, as required by regulations adopted by the conmission, at lesst
5 60 days before the date of the change.  The notice must include

6 (1) tre ressors for the rate changg;

7 (2) adescription of tre affected service; and
i 8 (3 an explanation of tre right of a subscriber to petition the conmission for a
39 hearing on tre rate change.
10 (b) At lesst 60 days before tre date of the rate change, tre local exchange telephore
11 utility shall file with the commission a staterrent of intent to dnange rates containing
12 (1) acopy of the notice required by (a) of this section;
i3 (2) tre cate of the nost recent previous rate change meck by the telephore utility,
' ad
I15 (3) the increase in total gross anuAl local revenue exected to e produced by the
116 proposed rates.

(© The commission may require a local exchange telephone utility thet proposes to
I;LS change rates under this section to provide additional notice to subscribers of the utility &s the
i19 commission considers gopropriate. I the commission receives a petition or individual written |

requests from at lesst five percent of the subscribers of a local exchange telephore LlilityI
proposing a rate change uncer this section within 60 days after the notice wes given to the

subscribers, the commission shall review the proposed rate change.  After notice to tre local

3 exchange telephone utility, the commission may suspend the rates during the pendency of the

4

R R

—

review and may reirstate the rates previously in effect.
25  *Sec. 3 This Act takes effect immrediately under AS 01.10.070(c).
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