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RECOMMENDATION:
1. The Marine Pilotage Act should be amended to include an opening statement of intent, which establishes the fact that marine pilots are employed as independent contractors under state control for the purpose of protecting lives, property, vessels, and the marine environment.

B. PILOT QUALIFICATIONS
That state pilots hold extensive knowledge of local waters should be the foundation 
of, and rationale for, a compulsory pilotage system. However, the study finds that 
existing state entry level standards cannot assure that all licensed pilots have this 
special knowledge. Alaska's extensive coast line, difficult weather conditions and 
numerous ports of varying size and accessibility preclude one individual from gaining 
extensive local knowledge of the entire state. Thus, the Alaska situation appears to 
dictate regional licensing. Given both diverse physical characteristics and region- 
specific types of shipping traffic, qualifications and entry-level requirements may 
differ by region. However, documented, extensive sea-going experience should be a basic entry-level requirement of prospective pilots in all regions.
While some of the knowledge required for piloting car be acquired by traditional 
educational methods, local knowledge is best gained tnrough hands-on experience 
under the direction of senior or master pilots. In this respect, the report questions whetherornot thecurrent sea-going experience and docking/undocking requirements 
are sufficient for licensure. All other maritime states require more extensive training and sea-going experience than does Alaska, although Alaska's size and diversity makes 
its compulsory pilotage waters among the most extensive and difficult in the country.
Based on information received, the report also questions whether or not pilots 
currently holding limited licenses have adequate opportunity to gain the experience 
necessary to upgrade their licenses.
The report finds that existing statutory and regulatory language is insufficient to 
allow the State Board to set up and enforce entry level qualification which can 
adequately ensure the required local knowledge cn the part of state pilots.
RECOMMENDATIONS:

1. The State Board of Marine Pilots should be given clear and unambiguous authority in statute to promulgate and enforce more extensive entiy-level tequiremcnts for state pilots.
2. The Board should establish a third region in Western Alaska in addition to the two current regions (Southeast and Southwest).
3. The Board should strongly consider setting additional requirements by region to accommodate differing physical conditions and shipping patterns. The Board
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should move towards exclusive licensing by region. A transition period should be established to allow existing pilots who are licensed for more than one region of the state to choose their licensing region. Pilots new to the system should be required to train in and be certified for only one region of the state. The Board should be given the authority to allow inter-regional endorsement fc. specific ports to allow for a smooth transition between current regulation and exclusive licensing by region.Strict recency requirements should be adopted for pilots who wish to maintain inter­regional endorsements and no new inter-regional endorsements should be issued.
4. The Board should be authorized to establish a formalized deputy pilot program, with substantial experience requirements (in addition to existing tonnage requirements) that must be completed before a pilot is allowed to take the exam for a higher license. Each pilot seeking a higher license should also be required to pass a check ride evaluation. The Board should require the pilot organization of each region todevelop training procedures that enable all deputy pilots to have equal opportunity to perform ship movements, take observer trips, and perform the dockings/undockings necessary to upgrade their license.

C. PILOT EVALUATION AND REUCENSING
Currently, the state has no system for evaluating pilots after they have been licensed. 
Once a person has obtained a license ef any type (with the exception of a temporary license), s/he is free to operate under that license indefinitely upon payment of a 
biennial license renewal fee and submission of a physical exam results. In theory—and 
allegedly, in practice—pilots can hold endorsements for state waters and for ports 
which they have not visited for years. Pilots can continue to renew licenses with only minimal actual pilotage within a two-year period. Finally, although new technologies 
are being introduced in the industry, the state currently requires no continuing 
education for licensed pilots.
Because the state has an interest in assuring the continued competency of the pilots 
to which it has granted licences, the report concludes that the current system of 
virtually life-long licensure without periodic evaluation is insufficient.
Despite national concern about substance abuse, particularly in occupations of high 
importance to public safety, Alaska currently conducts no oversite of the marine pilots 
in this respect. This lack is particularly troubling in view both of Alaska's known high 
incidence of substance abuse and of several recent legal actions alleging abuse among 
pilots.
Finally, some persons contacted in the course of the study expressed concern that Alaska had no age limit for license renewal. A mandatory retirement age has been 
suggested. The study concludes that physical condition rather than age should be the 
main judgement criteria. In this respect, the existing general, biennial physical
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examination requirements are insufficient to ensure that pilots maintain the level of 
health and stamina required by the profession.
RECOMMENDATIONS:

1. The Board should establish a check-ride system for fully-licensed pilots, that would allow the skills of each pilot to be observed prior to license renewal. Check rides should be evaluated by current senior pilots (i.e., peer-review), designated from each region by the Board. The check-ride evaluator should be considered an employee of the state at the time s/he performs the evaluations and should be insulated from liability exposure and peer pressure in the performance of the evaluation duty.'
2. Recency criteria should be adopted for pilots to maintain endorsements for specific waters and ports. Some form of “use it or lose it” provision, such as a minimum number of ship movements between license renewals, should apply to all pilots.
3. The Board should be authorized to conduct random substance abuse testing.
4. Every pilot should be required in statute to submit to a complete annual physical exam administered by a fully-licensed, practicing physician.
5. The Board shouid develop an approved list of continuing education options, such assimulator or Automatic Radar Plotting Aids (ARPA) training, and require that pilots complete a course between license renewals.

D. PILOT DISCIPLINE
In the past, the state relied upon the pilot associations to handle pilot discipline within 
their own ranks. However, recent court cases allege that associations are no longer 
willing or able to fulfill this function. Therefore, the state must increase its ability to 
monitor the profession.
xhe study finds that Alaska's statute concerning pilot discipline is among the most 
comprehensive and modern of the maritime states. However, the study also finds that 
the statutory sanctions are seldom invoked. Major hindrances to the efficient policing 
of pilotage by the state appear to be the difficulty in obtaining timely information 
about accidents and incidents and the lack of trained marine investigation personnel 
to follow up on those which are reported.
RECOMMENDATIONS:

1. The Division of Occupational Licensing should be authorized to hire a full-time marine pilot coordinator, to be funded with program receipts from increased pilot license fees and a portion of tariff receipts. Ideally, the coordinator would have no connection with any pilot organization in the state and would be approved by the Board of Marine Pilots. S/heshould bequalificd to review pilot organization training programs, participate in license examinations, and investigate accidents and incidents of pilot misconduct. The coordinator would report findings to the state Board for action. Allegations of pilot misconduct should be expeditiously handled
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by the board under the powers granted in AS 08.62.150-155.
2. All complaints concerning pilotage service should be directed to the State Board through the Marine Coordinator—not to pilot organizations.
3. The state should pursue the possibility of establishing an accord with the U.S. Coast Guard to share information about accidents/incidents, conduct joint investigations, and coordinate mutual requirements (e.g., for physical examinations, substance- abuse testing, etc.). Study staff have made preliminary contact with the Coast Guard on this issue and believe that additional discussions would be fruitful.

£ LIMITING THE NUMBER OF PILOTS
Every other state places a limit on the number of pilots either by explicitly setting a 
limit in statute, delegating responsibility to set a number to a Board(s), or through an apprentices!”  p program where piloting associations must recommend an apprentice 
for licensing. Sentiment among pilots and pilot groups in Alaska is strongly in support 
of granting the Board of Marine Pilots similar authority to limit the number of licenses issued. However, as mentioned in the body of the report, Alaska's compulsory pilotage 
system differs in significant respects from that of other maritime states. Compulsory 
pilotage waters in the state cover substantially larger areas than those of other states, where pilotage is generally limited to specific ports. The size of Alaska's regions im pose 
travel costs and potential time delays on industry associated with bringing qualified 
pilots from their home location to the ship to be serviced. As the shipping industry evolves in the state, the pilotage system must maintain the flexibility to form new 
associations and groups closer to the point of shipping activity. The desires of some 
pilots and pilot groups to limit the number of licenses must be weighed against the larger issue of efficient service to the industry and, ultimately, to the consumer of 
shipped goods. The study concludes that at the present time there is no objective 
information that too many pilots have been licensed by the State of Alaska. Study 
findings suggest that ease of entry rather than absolute number of licenses is the 
problem to be addressed.
If the recommendations in this report are accepted, the nu mber of pilots in each region 
will be controlled indirectly through increased entry-level qualification requirements, 
extended deputy pilot training, increased license fees, an enforceable tariff schedule, 
and increased requirements for license renewal. In addition, the capacity of regional 
training programs to accept new entrants will be limited by virtue of the fact that the suggested training will require much greater participation and oversight by senior 
pilots. The effect of the new licensing requirements on reducing the number of active 
pilots in the state is as yet unknown.
RECOMMENDATIONS

1. In order to trace these effects, this report recommends that the Boâ d compile the information on ship movements, currently filed with the Division of Occupational Licensing, into a form which is usable for management purposes. Over a period of
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time, if the Board determines from these management reports that there is a shortage or an overage of pilots relative to the demands of shipping, it should take the steps necessary to relieve the situation. Such steps may include requesting legislative authority to limit the number of licenses issued.
F. BOARD OF MAINE PILOTS
The study concludes that during the past few years, the Board of Marine Pilots has 
been thwarted in attempts to adopt and enforce higher standards for pilots, largely 
because of inconsistent policy direction from various DCED commissioner's designees on the Board and conflicting legal advice from the Attorney General's Office. The 
report finds that current statutory language defines a state pilot license as an individual 
right and not as a franchise grantrd by the state to perform a public service. This 
language has led to a situation whereby state efforts appear to be directed at meeting 
individual pilot interests rather than asserting the state’s interests in protecting life, 
property, and the environment.
The current make-up of the Board does not recognize changes that have taken place 
in the industry. Currently, the Board has heavy representation from two regions and none from'the Aleutian region. The two public members on the Board are both from the same region. State representation on the Board (i.e., the DCED commissioner or 
designee position) appears to be of limited value in asserting state interests, primarily 
because of the high turn-over rate of designated members.
During the course of the study, it was found that the Board currently requires 
individual pilots to file frequent reports on ships' movements which they have handled. Study staff had intended to utilize this information to provide a more 
quantitative description of Alaska's shipping industry. However, the information 
received by the Board is not maintained in a useful format. The report concludes that existing reports are not being utilized by the State Board or the DCED. Yet, the state should have access to the management information necessary to efficiently regulate 
marine pilotage in the state.
RECOMMENDATIONS:

1. The Board must be given specific authority in statute to set pilot license fees and tariffs, impose experience and training requirements as it sees fit, set physical/health standards, and require drug and alcohol testing of pilots.
2. Since Board actions benefit the entire shipping industry, particularly with respect to pilot qualifications, accident investigation, and rate setting, the Board should have authority to consider state administrative costs in setting pilotage rates. A portion of the tariff would be returned to the state and could be used, on appropriation by the Legislature, to assist in funding program administrative costs.
3. Because of increased duties and responsibilities being recommended for the Board, meetings should be scheduled at least three times per year, with provision for emergency meetings at the request of the chair.
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4. Board membership must be increased to encompasses all three of the state's pilotage regions. In order to preserve balance of representation, it is recommended that an additional pilot, ships' agent and public member be appointed to the Board to represent the Aleutian region.
5. Given the emphasis in the proposed legislation on regional licensing and entry-level requirements, no action on setting regional requirements should be taken until Board membership has been altered to include all affected regions.
6. The DCED Commissioner or designee position should be reassigned toaccommodatethe membership changes set out in Recommendation Number 4. The fact that the Board operates under the aegis of the Department of Commerce and Economic Development appears to be sufficient to assure that state administration concerns are taken into consideration by the Board.
7. In its review of association by-laws, the Board should require that procedures by which the associations recommend representatives to the State Board allow equal participation from all association members.
8. The Board should organize the detailed information on ships’ movements currently submitted by individual pilots into a form which can be used in making management decisions. Where additional information is determined to be necessary for the regulation of pilotage, the Board should have the ability to require this information from individual pilots and pilot associations.

G. PILOT ORGANIZATIONS
Despite current internal problems within some pilot associations, the report conduces 
that associations and other voluntary organizations of pilots will continue to provide the core of mandatory pilotage services in Alaska, as is standard practice in all other 
maritime states. If the above recommendations concerning increased entry level 
requirements are adopted, the associations will be called upon to play the major role 
in training, since their members constitute the largest pool of senior pilots with 
unlimited licenses. Under the recommendations for pilot evaluation, association 
members will also take the responsibility for peer review. In performing these 
functions for the state, associations must have liability protection.
The report also concludes that pilot associations and groups are the most efficient mechanisms for providing comprehensive, 24-hour per day, year-round pilot services. 
Although individual pilots can and should be allowed to continue to operate inde­
pendently to provide specific services, without some form of pilot association, portions of the state and the industry are very likely to be under-served. If associations 
are to continue to perform the services of pilot dispatch, they must be cleared of 
antitrust charges.
However, the report also finds that in return for recognition and protection from 
antitrust allegations, the state should more closelv monitor association activities.
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Based on U.S. maritime history and the experience of other states, as well as the 
testimony of most Alaskan pilots, the report concludes that unregulated competition 
among pilots can have a corrosive effect both on the quality of services provided and 
on the independence of state pilots from shipowner control. While nothing in state 
regulations should grant monopoly rights to associations or preclude individual pilots or groups of pilots from providing more efficient service to the industry by cutting 
down travel time and costs or by moving dispatch services closer to the point of ship traffic, competition based only on pilotage rates should be discouraged. Where such competition has been allowed in other states,38 the result has been a cut-throat battle 
for lucrative shipping jobs while more difficult routes, remote ports and unusual 
vessels have been unable to obtain timely services. Additionally, to corner the most desirable assignments, pilots and pilot groups have apparently given up a large measure 
of independence and operate essentially as employees of the shipowners.
RECOMMENDATIONS:

1. Pilot organizations should be recognized in state law and chartered to provide state- approved training for deputy pilots.
2. In return for limiting liability and providing protection from antitrust litigation, the state should require that pilot organizations file their bylaws and operating rules with the Department of Commerce and Economic Development. The Board should have the authority in statute to veto bylaws and/or suspend the charter of organizations for practices that it feels do not serve the public interest.
3. In order to assure that all pilots and pilot organizations honor the Board-established pilotage rates, pilot organizations and individual businesses should be required by iaw either to submit copies of their annua', audits to the State Board or, in the case of individual contract pilots, to keep their books open for state audit.

Note: The charter of pilot organizations does not preclude individual pilots from 
offering their services independently, so long as they adhere to the tariff schedule.
H. INDIVIDUAL PILOT LIABILITY
The study concludes that the traditional liability protection afforded pilots has been 
eroded by an increasing number of “nuisance suits" brought against pilots. This exposure is expected to increase as a result of recent federal anti-oil-spill legislation. 
Although pilots should continue to be held liable for wanton and reckless behavior, 
some dollar limitation on liability would relieve pilots from being automatically 
included in any claim for damages arising from performance of their duties.
RECOMMENDATION:

1. Individual pilot liability should be limited in statute to a specific dollar amount.Most states which have enacted such protection set the amount at 55,000.
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I. PILOT LICENSE FEES AND TARIFFS FOR SHIP MOVEMENTS

The existing fee schedule for pilot licenses appears to be extremely low and has not 
been amended for several years. The report finds that a biennial fee of $180 has little 
relation to either the administrative costs associated with renewal, or the value of the license to the holder. Most other maritime states charge significantly higher fees.
The tariff schedule has been in effect since the early 1980's and does not reflect changes in cost of living or in the industry. In addition, as mentioned above, the Board’s 
authority to set and enforce rates has been called into question.
RECOMMENDATIONS:

1. Pilot license fees should be reviewed by the Board and increased substantially to reflect the increased costs of program administration. It is recommended that the Legislature consider treating license fees as program receipts and authorize that they be used to partially fund a marine pilot coordinator and evaluation requirements.Based on other states' rates, an annual license fee for pilots of $1,500 appears to be reasonable.
2. The Board should be authorizedin statute toestablish an enforceable tariff schedule, to avoid unhealthy rate competition among pilots.
3. The tariff schedule for ship movements should be reviewed by the Board and ad j ustedwhere necessary. The Board should consider special rates for unique circumstances, such as ferrying fisheries observers to vessels in Dutch Harbor.
4. The Board should be given the authority to include a training fee in the tariff schedule.The fee would be used by associations and individual pilots to provide partial support for training and continuingeducation. A portion of the fee should accrue to the state as program receipts which, if appropriated by the Legislature, would cover expenses for evaluation check rides.
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FOOTNOTES

1 See Appendix B for a copy of Captain Murphy's letter and Governor Cowper’s 
response.
2 See Appendix C for a copy of Mr. Kirchner's letter.
3 See Appendix A for a summary of public comment.
4 Florida Statutes §310.001 '
5 Captain Earnest A. Clothier and Captain Hilton Lowe, State Pilotage in America: His­
torical Outline with European Background, American Pilot's Association, 1979, p. 11.
Ĝibbons v. Ogden. 9 Wheat 207

746 United States Code §8501
8 46 United States Code §364. The inspectors of steam vessels were employed by the Steamboat Inspection Service, created in 1852 as part of the Treasury Department. 
The service was transferred to the Coast Guard during WW II.
9 Vessels sailing under register are American vessels engaged in foreign trade or in any 
trade other than that requiring a coastwise, Great Lakes or fisheries license.
10 According to Paul Kirchner, counsel for APA, “The oil industry’ and certain people with an interest in pilotage have pointed out to the APA that there is nothing in Alaska 
law to prevent a vessel owner from employing a compulsory Alaska pilot to serve 
exclusively on its vessel.” Telefax communication from Paul Kirchner, “Comments of 
the American Pilots' Association on Review Draft of The Alaska Marine Pilotage 
Study”, November 5,1990.
11 Alex L. Parks. The Law of Tug. Tow and Pilotage. Second Edition Cornell Maritime 
Press, 1982.
1243 SLA 1970; “west coast" includes Alaska, Hawaii, and British Columbia, Canada
13 22 SLA 1973
14 78 SLA 1977
15 AS 08.62.010
I6Quick, George A., “The Role and Function of a Pilot", paper presented to the National 
Academy of Sciences, 1979, pp. 8-10.
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17 Code of Virginia §54-1-905 
18AS 08.62.100
19 See Massachusetts Statute Chapter 103 §3 and Maryland Statute §11-305 for 
examples of discretionary language.
20Washington Statutes §88.1.6.035)
21 Florida House of Representatives Committee on Regulatory Reform, The 1989 Report 
on the Issues Associated with Mandatory Pilotage, November, 1989.
22 Report of the Pilotage Study Croup to the U. S. Coast Guard, September, 1989, p. 6. 
23Washington Statute §88.16.100
24 AS 08.62.155 (a)
25AS 08.62.040 (4)
26California Statute î 134 
27Oregon Statute 776.520
28 Hawaii Statutes §462A-15
29 A copy of Mr. Cloudy's letter is included in Appendix D.
30 “Marine Pilot Group, Member Tangle Over Accusations," funeau Empire. May 24, 
1989.
31 AS 08.62.100 (emphasis added)
32 A license for “any gross tons” is an unlimited license, enabling the holder to work on 
ships of any size.
3312 AAC 56.050 (3)
34 AS 08.62.120
3512 AAC 56.080 (b)
36 Judith L. Linfield, “A Survey of North American Pilot Training Programs, ” California 
Maritime Academy, 1990.
37Paul Kirchner, Letter to C. L. Cloudy, July 27, 1990. See Appendix E.
380nly Florida (Tampa Bay Port) and Connecticut have experienced such competition. Both states are currently attempting to remedy the situation by law or regulation.
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APPEN D IX A:
S um m ary of P ublic  C om m ent 

on Review  Draft o f S tu d y

Copies of the review draft of the Alaska Marine Pilot Study, together 
with proposed legislation, were widely distributed to concerned 
parties for review and comment. Written comments were received 
from pilots, ship agents and state agency staff, analyzed by study 
staff, and presented to the State Board of Marine Pilots at its 
November meeting. W here possible, comments have been in­
corporated into the final draft. Comments addressed to particular 
study recommendations are summarized below:

STUDY RECOM M ENDATIONS

0 T h e  M a r i n e  P i l o t a g e  A c t  s h o u l d  b e  a m e n d e d  t o  i n c l u d e  a n  

o p e n i n g  s t a t e m e n t  o f  i n t e n t ,  w h i c h  e s t a b l i s h e s  t h e  f a c t  

t h a t  m a r i n e  p i l o t s  a r e  e m p l o y e d  u n d e r  s t a t e  s u p e r v i s i o n  f o r  

t h e  p u r p o s e  o f  p r o t e c t i n g  l i v e s ,  p r o p e r t y ,  v e s s e l s ,  a n d  t h e  

m a r i n e  e n v i r o n m e n t .

C o m m e n ts :

SEAPA
-tie board duties and responsibilities back to legislative 

in te n t
-state that it is intent of legislature to limit number of 

pilot licenses

0 T h e  S t a t e  B o a r d  o f  M a r i n e  P i l o t s  s h o u l d  b e  g i v e n  c l e a r  a n d

u n a m b i g u o u s  a u t h o r i t y  i n  s t a t u t e  t o  p r o m u l g a t e  a n d  e n f o r c e  

m o r e  e x t e n s i v e  e n t r y - l e v e l  r e q u i r e m e n t s  f o r  s t a t e  

p i l o t s .

C o m m e n ts :

Coast Guard:
-entry level qualifications too stringent 
-would exclude marine ferry employees 
-State should have same qualifications as Coast Guard 
-use Coast Guard nomenclature, where appropriate, to 

avoid confusion



Alaska Maritime Agencies
-should keep provision for two years as Master in local 

region

SEAPA
-1600 tons or more
-calculate time same as Coast Guard
-m inim um  service time
-refine wording re: experience appropriate to specific 

region to preclude charter fishing boat, pleasure 

boat, etc.
-set requirement at "six years licensed seagoing 

experience"
-set specific hour requirements under different types of 

Coast Guard licenses

AMP
-1600 gross ton or more
-add two years service as active pilot in an association 
-allow pilots who do not meet entry level requirements 

to enter training program, but to undergo additional 
training (similar to an apprenticeship program)

SWAPA
-allow for experience on any vessel of 1600 gross tons 
-delete section concerning appropriate to region or

require that person gain experience while holding 
master's license

Other pilot (unidentified region)

-1600 gross tons

0 T h e  B o a r d  s h o u l d  e s t a b l i s h  a n  a d d i t i o n a l  p i l o t a g e

r e g i o n  i n  t h e  A l e u t i a n  C h a i n .

0 T h e  B o a r d  s h o u l d  m o v e  t o w a r d s  e x c l u s i v e  l i c e n s i n g  b y

r e g i o n .

C o m m e n ts :



SWAPA
-define regions but keep Dutch Harbor and Captain's Bay in 

Southwest Region 
-allow port endorsement outside region only for those 

pilots so licensed at effective date of legislation

AMP

-don't allow port endorsements outside region 
-allow transition period, based on recency experience

SEAPA

-don’t allow port endorsements outside region 
-grandfather, but make new re tire m e n ts  mandatory at 

next renewal

Alaska Maritime Agencies

-regions a good idea, but agents must maintain right to 
employ any qualified pilot in region regardless of 
group with which they are affiliated

Other

-don't allow port endorsements in other regions 
-grandfather existing licenses

0 T h e  B o a r d  s h o u l d  e s t a b l i s h  i n c r e a s e d  s t a n d a r d s  f o r

p r o g r e s s i v e  l i c e n s i n g ,  i n c l u d i n g  a  f o r m a l i z e d  d e p u t y  

p i l o t  p r o g r a m .  T h e  B o a r d  s h o u l d  d e v e l o p  t r a i n i n g  c r i t e r i a  

t h a t  p r o v i d e  a l l  d e p u t y  p i l o t s  e q u a l  o p p o r t u n i t y  t o  p e r f o r m  

t h e  s h i p  m o v e m e n t s  n e c e s s a r y  t o  u p g r a d e  t h e i r  l i c e n s e s .

C o m m e n ts :

Other

-current docking/undocking requirements inadequate 

SWAPA

3.



-detail steps of deputy pilot program 
-require simulator training 
-set limits for training period
-state that deputy must complete training to be eligible 

to take exam for limited license, not over 20,000 
gross tons

SEAPA
-current docking requirements inadequate 
-give associations sufficient leeway to allow them to 

train new pilots and to take in new members 
according to internal criteria so long as criteria 
reasonably adhere to guidelines set forth and are 
equitably administered by association 

-give Board explicit authority to oversee training 
programs

Coast Guard

-require simulator training
-recurrent training for working pilots to deal with new 

technology (similar to airplane pilots)
-consider establishing a separate "docking pilot" license

0 T h e  B o a r d  s h o u l d  e s t a b l i s h  a  c h e c k - r i d e  s y s t e m  f o r

f u l l y - l i c e n s e d  p i l o t s ,  c o n d u c t e d  b y  c u r r e n t  s e n i o r  p i l o t s  

d e s i g n a t e d  f r o m  e a c h  r e g i o n  b y  t h e  B o a r d .

C o m m e n ts :

Other

-check ride evaluation not appropriate for marine pilots 

SEAPA
-check ride evaluation not appropriate for marine pilots

0  R e c e n c y  c r i t e r i a  s h o u l d  b e  a d o p t e d  f o r  p i l o t s  t o  

m a i n t a i n  e n d o r s e m e n t s  f o r  s p e c i f i c  w a t e r s  a n d  p o r t s .



0 T h e  B o a r d  s h o u l d  d e v e l o p  a n  a p p r o v e d  l i s t  o f  c o n t i n u i n g  

e d u c a t i o n  o p t i o n s  a n d  r e q u i r e  t h a t  p i l o t s  c o m p l e t e  a  c o u r s e  

b e t w e e n  l i c e n s e  r e n e w a l s .

C o m m e n t s :  (includes comments on renewal as well as 

recency)

SEAPA
-require 60 days service in last, biennium as federal or 

state pilot as condition for ren^ /al 
-grandfather existing pilots from meeting entry level 

requirem ents

AMP

-define fam iliarization trips 

Coast Guard

-for each year that license has lapsed, require two round 
trips on vessels over 1600 GT to each major port 
and waterway in pilotage region, with at least one 

trip made at night

" T77e B o a r d  s h o u l d  b e  a u t h o r i z e d  t o  c o n d u c t  r a n d o m  

s u b s t a n c e  a b u s e  t e s t i n g .

0  E v e r y  p i l o t  s h o u l d  b e  r e q u i r e d  t o  s u b m i t  t o  a  c o m p l e t e  

a n n u a l  p h y s i c a l  e x a m .

C o m m e n ts :

Coast Guard

-require that pre-employment physical exam include 
chemical test for dangerous drugs 

-follow Coast Guard requirements for physical exams 
prior to license renewal 

-consider having state appointed physicians establish 
minimum physical standards relating to vision,

5.



hearing and general physical condition and possibly 
review and/or administer general physicals 

-use Coast Guard terminology for "chemically impaired"

SEAPA
-define chemically impaired to cover both habitual

substance abuse and intoxication/drug use while on 

d uty

0  T h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  s h o u l d  b e  

a u t h o r i z e d  t o  h i r e  a  f u l l - t i m e  m a r i n e  p i l o t  c o o r d i n a t o r  

t o  i n v e s t i g a t e  m a r i n e  a c c i d e n t s ,  r e v i e w  t r a i n i n g  p r o g r a m s  

a n d  p a r t i c i p a t e  i n  l i c e n s e  e x a m i n a t i o n s .

0 A I I  c o m p l a i n t s  c o n c e r n i n g  p i l o t a g e  s e r v i c e  s h o u l d

b e  d i r e c t e d  t o  t h e  S t a t e  B o a r d  t h r o u g h  t h e  M a r i n e  

C o o r d i n a t o r — n o t  t o  p i l o t  o r g a n i z a t i o n s .

0 T h e  s t a t e  s h o u l d  p u r s u e  t h e  p o s s i b i l i t y  o f  e s t a b l i s h i n g  a n  

a c c o r d  w i t h  t h e  U . S .  C o a s t  G u a r d  t o  s h a r e  i n f o r m a t i o n  

a b o u t  a c c i d e n t s / i n c i d e n t s  a n d  t o  c o n d u c t  j o i n t  

i n v e s t i g a t i o n s .

C o m m e n ts :

Alaska Maritime Agencies
-good concept as long as individual performs

investigative and clerical support functions for 
board

-must not assume operational or administrative control 
of policy

SEAPA
-assure that coordinator operates subject to guidance and 

oversite of Board 
-Board must maintain primary authority 
-will be difficult to find qualified person to take job 
-coordinator should also be specifically empowered to 

direct and assist in accident investigations



-coordinator could become dominant individual, usurping 
Board authority

Coast Guard
-agree that accord between Coast Guard and state should 

be established

# T h e  s t a t e  s h o u l d  n o t  p l a c e  a  s p e c i f i c  l i m i t  o n  t h e  

n u m b e r  o f  p i l o t  l i c e n s e s  i s s u e d .

C o m m e n ts :

SEAPA
-limit number of licenses

Other
-new pilotage act should have provisions for closely

monitoring pilot requirements and for or /  issuing 
licenses that satisfy those requirements

SWAPA
-Board should be authorized to limit number of licenses

American Pilots Association
-Board should be authorized to limit number of licenses

* T h e  B o a r d  s h o u l d  h a v e  a u t h o r i t y  t o  c o n s i d e r  a c c i d e n t

i n v e s t i g a t i o n  a n d  o t h e r  s t a t e  a d m i n i s t r a t i v e  c o s t s  i n  

s e t t i n g  p i l o t a g e  r a t e s .

C o m m e n ts :

Alaska Maritime Agencies
-expenses of state Board in conducting the state's 

business should be part of the tariff

0 B o a r d  m e e t i n g s  s h o u l d  b e  s c h e d u l e d  a t  l e a s t  t h r e e  

t i m e s  p e r  y e a r ,  w i t h  p r o v i s i o n  f o r  e m e r g e n c y  m e e t i n g s  a t  

t h e  r e q u e s t  o f  t h e  c h a i r .

Other
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0 T h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t

C o m m i s s i o n e r  o r  d e s i g n e e  p o s i t i o n  o n  t h e  S t a t e  B o a r d  s h o u l d  

b e  r e a s s i g n e d  t o  a n  a c t i v e  p i l o t  f r o m  t h e  A l e u t i a n s  

r e g i o n .  N o n - p i l o t  m e m b e r s  s h o u l d  r e p r e s e n t  a l l  r e g i o n s  o f  

t h e  s t a t e .

0  T h e  B o a r d  s h o u l d  e i t h e r  c e a s e  t o  r e q u i r e  d e t a i l e d

i n f o r m a t i o n  o n  s h i p s '  m o v e m e n t s  f r o m  i n d i v i d u a l  p i l o t s  o r  

s h o u l d  u s e  t h e  i n f o r m a t i o n  t o  p u b l i s h  p e r i o d i c  

m a n a g e m e n t  r e p o r t s .

C o m m e n ts :

SEAPA
-replace Hm ayM with "shall" in proposed legislation when 

referring to powers and duties of Board

SWAPA
Board should not only have authority in statute but should 

be mandated to perform listed duties and 
re s p o n s ib ilit ie s

0  P i l o t  o r g a n i z a t i o n s  s h o u l d  b e  r e c o g n i z e d  i n  s t a t e  

l a w  a n d  c h a r t e r e d  t o  p r o v i d e  s t a t e - a p p r o v e d  t r a i n i n g  f o r  

d e p u t y  p i l o t s .

C o m m e n ts :

SEAPA
-give board authority to review both associations and 

independent pilots 
-section recognizing associations is meaningless as

written. Should state that state will sanction pilot 
associations as long as their bylaws and operating 
procedures are approved by the state 

-The state should consider some of the more abstract 
aspects of the regulated monopoly issue before it 
embraces that concept completely.



-Marine pilots as a class should not be denied the 
protection offered to all other citizens under 
existing antitrust laws?

-a lack of competition does not assure competence

SWAPA
-amend antitrust laws to exclude marine pilot 

organizations

American Pilots' Association
-clearly state legislative intent to remove pilot 

organizations from antitrust law

AMP
-include "independent contractor" in proposed legislation 

after pilot associations to make clear that pilots 
are independent within their association for 

liability purposes

•  I n  r e t u r n  f o r  l i m i t i n g  l i a b i l i t y  a n d  p r o v i d i n g  p r o t e c t i o n

f r o m  a n t i t r u s t  l i t i g a t i o n ,  p i l o t  o r g a n i z a t i o n s  s h o u l d  h a v e

t h e i r  b y l a w s  a n d  o p e r a t i n g  r u l e s  a p p r o v e d  b y  t h e

B o a r d .

C o m m e n ts :

Federal trade Commission
-make board authority over pilot associations more 

e x p lic it
-make non-competition agreements illegal 
-allow board to hear antitrust or monopoly complaints 

brought against pilot organizations

Alaska Maritime Agencies
--Board should have statutory authority to approve all 

dispatching and working rules employed by 
association

SEAPA
-Association policies do not promote enhanced 

professionalism or competent pilotage



-The State must investigate disciplinary policies of the 
Pilot Associations and safeguard them from 
being merely a vehicle for advancing the views of an 
empowered minority.

-The State must accomplish a vigorous and
comprehensive review of the bylaws, operating 
rules, articles and other documents of the 
associations with regard to establishing and 
maintaining the rights of pilots to due process, free 
speech and freedom to pursue a livelihood in their 
chosen profession.

-Associations cannot be watchdogs over themselves

* T h e  B o a r d  s h o u l d  b e  a u t h o r i z e d  i n  s t a t u t e  t o  e s t a b l i s h  a n  

e n f o r c e a b l e  t a r i f f  s c h e d u l e .

C o m m e n ts :

SWAPA
-don't create special tariffs by region 

SEAPA
-don’t create special tariffs by region
-state that tariff schedule is to insure safe, efficient 

and year-round pilotage service

AMP
-current inequities in state tariffs need to be addressed

* l n  o r d e r  t o  a s s u r e  t h a t  a l l  p i l o t s  a n d  p i l o t  o r g a n i z a t i o n s  

h o n o r  t h e  B o a r d - e s t a b l i s h e d  p i l o t a g e  r a t e s ,  p i l o t  

o r g a n i z a t i o n s  a n d  i n d i v i d u a l  b u s i n e s s e s  s h o u l d  b e  r e q u i r e d  

b y  l a w  e i t h e r  t o  s u b m i t  c o p i e s  o f  t h e i r  a n n u a l  a u d i t s  

t o  t h e  S t a t e  B o a r d  o r ,  i n  t h e  c a s e  o f  i n d i v i d u a l  c o n t r a c t  

p i l o t s ,  t o  k e e p  t h e i r  b o o k s  o p e n  f o r  s t a t e  a u d i t .

C o m m e n ts :

Alaska Maritime Agencies
-Board should be able to conduct audits of financial 

records for purposes of tariff adjustment and 
approval/rejection of items claimed by pilot 
associations that impact tariff
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SEAPA
-the State must look into the practice of spreading

liability for litigation costs and legal settlements 
against association among contract pilots who have 
no voice in Association business 

-the State must assure that income and expensing 
procedures are equatable and equal to the work 
performed.

0  I n d i v i d u a l  p i l o t  l i a b i l i t y  s h o u l d  b e  l i m i t e d  i n  s t a t u t e  

t o  a  s p e c i f i c  d o l l a r  a m o u n t .

0 P i l o t  l i c e n s e  f e e s  s h o u l d  b e  r e v i e w e d  b y  t h e  B o a r d  

a n d  i n c r e a s e d  s u b s t a n t i a l l y  t o  r e f l e c t  t h e  i n c r e a s e d  

c o s t s  o f  p r o g r a m  a d m i n i s t r a t i o n .

0 T h e  t a r i f f  s c h e d u l e  s h o u l d  b e  r e v i e w e d  b y  ( h e  B o a r d  a n d

a d j u s t e d  w h e r e  n e c e s s a r y .  T h e  B o a r d  s h o u l d  c o n s i d e r  

s p e c i a l  r a t e s  f o r  u n i q u e  c i r c u m s t a n c e s .

0 T h e  B o a r d  s h o u l d  h a v e  t h e  a u t h o r i t y  t o  i n c l u d e  a  t r a i n i n g

f e e  i n  t h e  t a r i f f  s c h e d u l e  t o  p r o v i d e  p a r t i a l  s u p p o r t  f o r  

t r a i n i n g  a n d  c o n t i n u i n g  e d u c a t i o n  p r o g r a m s .

C o m m e n ts :

Alaska Maritime Agencies
-any expense not directly related to shipboard operations 

should not be recovered through the tariff; for 
example, legal and travel costs associated with 
restraint of trade cases pending against pilot 
groups



Letter from Captain W.E. Murphy to Governor Cowper, 
January 1, 1990

Letter from Governor to Captain W.E. Murphy 
March 21, 1990
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! 4 io v J L .d u P . h r 'Capt. W.E. Murphy,
P.O . BOX 597 

HOMER, ALASKA 99603

(907) 235-8271

J a n u a r y  1, 1 9 9 0

G o v e r n o r  S t e v e  C o w p e r  

C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a

D e a r  G o v e r n o r :

I a m  w r i t i n g  t o  a l e r t  y o u  t o  s e r i o u s  p r o b l e m s  i n  s t a t e  m a r i n e  

p i l o t i n g  w h i c h  I  b e l i e v e  s h o u l d  b e  o f  g r a v e  c o n c e r n  t o  y o u ,  to 

l e g i s l a t o r s  a n d  t o  t h e  p u b l i c .  T h e  f o l l o w i n g  o b s e r v a t i o n s  a n d  

c o n c l u s i o n s  h a v e  b e e n  r e a c h e d  a f t e r  m o r e  t h a n  1 5  y e a r s  o f  p i l o t i n g  

i n  S o u t h w e s t  A l a s k a  a n d  4 y e a r s  o f  s e r v i c e  o n  t h e  A l a s k a  B o a r d  o f  

M a r i n e  P i l o t s ,  3 o f  t h e m  a s  c h a i r m a n .

S t a t e  p i l o t a g e  i n  A l a s k a  i s  i n  t r o u b l e  i n  s e v e r a l  w a y s .  H i g h  

s t a n d a r d s  o f  t r a i n i n g  a n d  p e r f o r m a n c e  a r e  l e g a l l y  n o n e x i s t e n t  a n d  

t h o s e  i m p o s e d  b y  p i l o t  a s s o c i a t i o n s  a r e  b e i n g  e r o d e d  b y  l e g a l  

a c t i o n .  O u t s i d e  s t e a m s h i p  a g e n t s  a r e  m a n i p u l a t i n g  p i l o t s  a n d  

s p o n s o r i n g  c o m p e t i t i o n  t o  t h e  d e t r i m e n t  o f  s a f e t y  a n d  t h e r e b y  

s t r i k i n g  t o  t h e  h e a r t  o f  s t a t e  p i l o t a g e .  . T h e  A l a s k a  B o a r d  o f  

M a r i n e  P i l o t s  f a c e s  a n  i n c r e a s i n g l y  u p h i l l  b a t t l e  t o  m a i n t a i n  a n d  
s t r e n g t h e n  p i l o t  t r a i n i n g  a n d  p e r f o r m a n c e  s t a n d a r d s .  A l a s k a  is 

t h e  e a s i e s t  s t a t e  i n  t h i s  c o u n t r y  i n  w h i c h  t o  o b t a i n  a s t a t e  p i l o t s  

l i c e n s e .

E R O D I N G  A N D  N O N E X I S T E N T  S T A N D A R D S  O F  T R A I N I N G  A N D  P E R F O R M A N C E

T r a d i t i o n a l l y ,  p i l o t  a s s o c i a t i o n s  t h r o u g h o u t  t h e  U . S .  h a v e  s e t  a n d  

m a i n t a i n e d  s t a n d a r d s  o f  t r a i n i n g  a n d  p e r f o r m a n c e  f o r  p i l o t s .  T h e  

p i l o t  a s s o c i a t i o n  o f  w h i c h  I a m  a m e m b e r ,  S o u t h w e s t  A l a s k a  P i l o t s ,  

t y p i f i e s  m o s t  p i l o t  g r o u p s  w h i c h  m a i n t a i n  s t r i c t  q u a l i f i c a t i o n  a n d  

t r a i n i n g  s t a n d a r d s .  O u r  p i l o t s  h a v e  e x t e n s i v e  s e a g o i n g  

b a c k g r o u n d s ,  h a v e  a t t e n d e d  t h e  b e s t  s h i p h a n d l i n g  s i m u l a t o r s  

a v a i l a b l e  i n  t h e  w o r l d  t o d a y  a n d  h a v e  p a s s e d  a l o n g  t r a i n i n g  a n d  

c h e c k - r i d e  s y s t e m  w i t h  v e t e r a n  p i l o t s .  W e  h a v e  l o n g  r e c o g n i z e d  
t h a t  t h e  s t a t e  l i c e n s e  i s  e n t r y  l e v e l  o n l y  a n d  n o t  a n  a s s u r a n c e  o f  

c o m p e t e n c y .  L o c a l  a s s o c i a t i o n  r e q u i r e m e n t s  s u c h  a s  o u r s  s h o u l d  b e  

t h e  m i n i m u m  a  r e s p o n s i b l e  p i l o t  a s s o c i a t i o n  s h o u l d  . e x p e c t  a n d  b e  

a b l e  t o  m a i n t a i n .  S a d l y ,  h o w e v e r ,  p i l o t  a s s o c i a t i o n s  n a t i o n w i d e  

f i n d  i t  i n c r e a s i n g l y  d i f f i c u l t  t o  m a i n t a i n  h i g h  p r o f e s s i o n a l  

s t a n d a r d s .
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T h e  t r a d i t i o n a l  r o l e  o f  p i l o t  a s s o c i a t i o n s  a s  t r a i n e r s  a n d  

w a t c h d o g s  o v e r  p r o f e s s i o n a l  s t a n d a r d s  i s  b e i n g  e r o d e d  b y  a n  

a l a r m i n g  t r e n d  i n  t o d a y ' s  l e g a l  c l i m a t e .  L o c a l l y  i m p o s e d  s t a n d a r d s  

a r e  f a i l i n g  t o  p r o t e c t  a n d  m a i n t a i n  a h i g h  s t a n d a r d  o f  p i l o t i n g  

f o r  a t  l e a s t  t w o  r e a s o n s :

1. P i l o t s  h a v e  s u c c e s s f u l l y  s u e d  t h e i r  o w n  a s s o c i a t i o n s  c l a i m i n g  

t h e  g r o u p  h a d  n o  r i g h t  t o  s e l e c t i v e l y  d i s p a t c h  o r  i m p o s e  t r a i n i n g  
o n  a n  i n d i v i d u a l  b e c a u s e  t h e  p i l o t  a l r e a d y  h a d  a  C o a s t  G u a r d  a n d  
s t a t e  l i c e n s e  a n d ,  h e n c e ,  a  " c e r t i f i c a t e  o f  c o m p e t e n c y . "

2. A s s o c i a t i o n  l a w y e r s  a r e  t e l l i n g  u s  t h e s e  d a y s  t h a t  a s s o c i a t i o n s  

a r e  p r o b a b l y  l i a b l e  i f  a  p i l o t  w h o  h a s  b e e n  t r a i n e d  a n d  o t h e r w i s e  

q u a l i f i e d  b y  a n  a s s o c i a t i o n ,  a b s e n t  s o m e  k i n d  o f  s t a t u t o r y  

r e q u i r e m e n t ,  h a s  a n  a c c i d e n t .

T o d a y ' s  d i s m a l  l e g a l  s i t u a t i o n  f o r  p i l o t  a s s o c i a t i o n  t r a i n i n g  

p r o g r a m s  i s  c o m b i n i n g ,  t o  t h e  d e t r i m e n t  o f  s a f e t y ,  w i t h  a w e a k  

s t a t e  p i l o t a g e  a c t  w h i c h  d o e s  n o t  r e q u i r e  h i g h  e n o u g h  l i c e n s i n g  
s t a n d a r d s  t o  r e i n f o r c e  t h e  a s s o c i a t i o n  i m p o s e d  r e q u i r e m e n t s  b e i n g  

e r o d e d  a w a y  b y  c o u r t  d e c i s i o n s .  A l a s k a ' s  s t a t e  p i l o t a g e  a c t  

r e q u i r e s  r e l a t i v e l y  m i n i m a l  s e a g o i n g  b a c k g r o u n d  a n d  C o a s t  G u a r d  

l i c e n s e  a n d  n o  a p p r e n t i c e s h i p  t r a i n i n g  a t  a l l  f o r  b e g i n n i n g  p i l o t s .  

N o t  o n l y  a r e  t h e r e  v i r t u a l l y  n o  s t a t e  r e q u i r e d  t r a i n i n g  s t a n d a r d s  

o r  t r a i n i n g  p r o g r a m  f o r  c a n d i d a t e  p i l o t s ,  n e i t h e r  a r e  t h e r e  

r e c u r r e n t  t r a i n i n g -  a n d  c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  f o r  

p r a c t i c i n g  p i l o t s .  T h e s e  l e w  s t a n d a r d s  s h o u l d  b e  c a u s e  f o r  g r a v e  

c o n c e r n .

T h e  s t a n d a r d s  r e q u i r e d  f o r  a  C o a s t  G u a r d  p i l o t a g e  e n d o r s e m e n t ,  

p r e r e q u i s i t e  f o r  a  s t a t e  l i c e n s e ,  a r e  e v e n  m o r e  p a l t r y  a n d  

i n a d e q u a t e  t h a n  t h o s e  i m p o s e d  b y  t h e  s t a t e .

I t  i s  a n  o p e n  q u e s t i o n  h o w  l o n g  p i l o t  a s s o c i a t i o n s ,  o n  t h e i r  o w n ,  

c a n  h o l d  t h e  l i n e  o n  h i g h  p r o f e s s i o n a l  s t a n d a r d s .  I s u b m i t  t h e  

u l t i m a t e  v i c t i m  o f  t o d a y ' s  w o r s e n i n g  l e g a l  s i t u a t i o n  c o u p l e d  w i t h  

v i r t u a l l y  n o n e x i s t e n t  s t a t e  a n d  f e d e r a l  s t a n c  r d s  w i l l  b e  t h e  

p r o f e s s i o n a l i s m  a n d  c o m p e t e n c y  o f  p i l o t i n g  i n  A l a s k a  a n d ,  

u l t i m a t e l y ,  t h e  s a f e t y  o f  i n t r a - s t a t e  m a r i n e  tr c p o r t a t i o n .  C o u l d  

t h e  s t a t e  o f  A l a s k a  b e  f o u n d  l i a b l e  i f  a  s e r i o u s  m a r i t i m e  a c c i d e n t  

o c c u r r e d  a t  t h e  h a n d s  o f  a  s t a t e  p i l o t  w h o m  a c o u r t  d e t e r m i n e d  w a s  

i n s u f f i c i e n t l y  q u a l i f i e d  a n d  t r a i n e d ?
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C O N T R O L  A N D  M A N I P U L A T I O N  O F  S T A T E  P I L O T S  B Y  O U T S I D E  S T E A M S H I P  

A G E N T S  A N D  I T S  E F F E C T  O N  S A F E T Y

T h e  p r o b l e m  o f  l o w  e n t r y  s t a n d a r d s  c o u p l e d  w i t h  A l a s k a ' s  p r a c t i c e ,  

u n l i k e  a n y  o f  t h e  o t h e r  2 2  m a r i t i m e  s t a t e s ,  o f  i s s u i n g  a n  u n l i m i t e d  
n u m b e r  o f  l i c e n s e s  is c r e a t i n g  a s u r p l u s  o f  l i c e n s e e s ,  m a n y  o f  w h o m

h a v e  h a d  s c a n t  s e a g o i n g  b a c k g r o u n d  a n d  l i t t l e  o r  n o  t r a i n i n g .  I
b e l i e v e  t h i s  s y s t e m  is b e i n g  t a k e n  a d v a n t a g e ,  o f  b y  O u t s i d e
s t e a m s h i p  a g e n t s  w h o  f e e l  t h a t  c o m p e t i t i o n  a m o n g  p i l o t s  is i n  t h e i r  
i n t e r e s t .  T h e  s i t u a t i o n  i s  b e g i n n i n g  t o  c a u s e  a c c i d e n t s :

- W h e n  t h e  S W A L L O W  g r o u n d e d  a n d  p o l l u t e d  D u t c h  H a r b o r  
l a s t  y e a r  s h e  w a s  w a i t i n g  f o r  a  p i l o t .  T h e r e  w a s  a p i l o t  

r e a d y  a n d  a v a i l a b l e  b u t  h e  w a s  f r o m  a n  a s s o c i a t i o n  n o t  

i n  f a v o r  w i t h  t h e  s t e a m s h i p  a g e n c y  t h a t  r e p r e s e n t e d  t h e  

s h i p .  H e n c e ,  t h e  s h i p  h a d  t o  w a i t  f o r  a p i l o t  f r o m  t h e  

p r e f e r r e d  g r o u p .  W h i l e  w a i t i n g  t h e  m a t e  o n  w a t c h  

a p p a r e n t l y  f e l l  a s l e e p  a n d  t h e  s h i p  t h e n  w e n t  a g r o u n d .

- I n  a n o t h e r  m o r e  r e c e n t  i n c i d e n t  a  p i l o t  w h o  w a s  o n  d u t y  

i n  D u t c h  H a r b o r  w a s  c o n t a c t e d  b y  a n  a g e n t  a n d  a s k e d  t o  

b r i n g  a  s h i p ,  R E E F E R  F R E S H ,  i n t o  i n n e r  I l i u l i u k  H a r b o r .
T h e  p i l o t  r e f u s e d  t h e  j o b  o n  g r o u n d s  o f  s a f e t y :  t h e  s h i p

w a s  j u d g e d  t o o  l a r g e  t o  e n t e r  I l i u l i u k  u n d e r  t h e

c o n d i t i o n s  t h e n  p r e v a i l i n g .  T h e  a g e n t  t h e r e u p o n  

c o n t a c t e d  a c o m p e t i n g  p i l o t  g r o u p  w h o s e  m e m b e r s  h a d  n o  

s u c h  c o m p u n c t i o n s .  T h a t  g r o u p  d i s p a t c h e d  a p i l o t  to t h e  

j o b .  W i t n e s s e s  s t a t e  t h e  s h i p  w e n t  a g r o u n d  m a n e u v e r i n g  

t o  e n t e r  t h e  c h a n n e l  a n d  h a d  t o  b e  p u s h e d  o f f  b y  t u g s .

- C u r r e n t l y  t h e r e  i s  a m o v e m e n t  a f o o t  b y  s o m e  l i c e n s e e s  

t o  o f f e r  " t h r o u g h  s e r v i c e "  p i l o t a g e  o n  c r u i s e  s h i p s  w h i c h  

t r a n s i t  b o t h  S o u t h e a s t e r n  a n d  s o u t h w e s t e r n  A l a s k a  d u r i n g  

s u m m e r  m o n t h s .  T h e i r  c l a i m  is, p r e s u m a b l y ,  t h a t  s u c h  

s e r v i c e  w i l l  c o s t  t h e  o p e r a t o r s  l e s s  m o n e y .  V e t e r a n  

p i l o t s  f r o m  b o t h  g e o g r a p h i c  a r e a s  a g r e e  t h a t  t h e r e  is  n o  

w a y  a n  i n d i v i d u a l  p i l o t  c a n  m a i n t a i n  t h e  h i g h  d e g r e e  o f  

c u r r e n c y  a n d  l o c a l  k n o w l e d g e  o f  b o t h  t h e s e  h u g e  a r e a s  

n e c e s s a r y  t o  d o  a c r e d i b l e  a n d  s a f e  j o b  o f  p i l o t i n g .  B u t  
r a t h e r  t h a n  l o s e  t h e i r  l i v e l i h o o d s  t h e s e  v e t e r a n s  w i l l  

o f f e r  t h e  s a m e  s e r v i c e ,  d e s p i t e  t h e i r  s e r i o u s  

r e s e r v a t i o n s ,  i f  t h e y  m u s t  i n  o r d e r  t o  s u r v i v e .
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U n l i k e  g r o c e r i e s  o r  a i r l i n e  f a r e s ,  f o r  e x a m p l e ,  s t a t e  p i l o t a g e  

s h o u l d  n o t  b e  a c o m m o d i t y  i n  t h e  m a r k e t  p l a c e  w h e r e  c o m p e t i t i o n  is

s e e n  a s  g o o d  b e c a u s e  i t  k e e p s  p r i c e s  d o w n  a n d  s e r v i c e  u p .  I n

p i l o t i n g ,  t h e r e  a r e  p u b l i c  i n t e r e s t  i m p l i c a t i o n s  o f  s a f e t y  w h i c h  

h a v e  a  h i g h e r  v a l u e  t h a n  c o m p e t i t i o n .  T h a t  i s  w h y  t h e  m a r i t i m e  

s t a t e s  c o n t r o l  p i l o t i n g  a n d  s e t  r a t e s  m u c h  a s  t h e y  d o  w i t h  a 

p u b l i c a l l y  r e g u l a t e d  m o n o p o l y  s u c h  a s  a  u t i l i t y  c o m p a n y .

C o m p e t i t i o n  b e t w e e n  p i l o t s  f o r  j o b s  t o t a l l y  v i o l a t e s  t h e  " g u t s "  o f  

s t a t e  p i l o t a g e ,  t h e  e s s e n c e  o f  w h i c h ,  a s  y o u  k n o w ,  i s  t h e  

i n d e p e n d e n c e  o f  t h e  s t a t e  p i l o t  f r o m  t h e  i n t e r e s t  a n d  c o n t r o l  o f  

t h e  s h i p o w n e r  o r  h i s  a g e n t .  A  p i l o t  s h o u l d  m a k e  s h i p h a n d l i n g  
d e c i s i o n s  b a s e d  o n  s a f e t y  c o n s i d e r a t i o n s  o n l y  r a t h e r  t h a n  o n  t h e  

s h i p o w n e r ' s  o r  a g e n t s '  c o m m e r c i a l  i n t e r e s t .  H e  i s  n o t  f r e e  t o  d o  

t h i s  i f  h e  i s  f o r c e d  t o  h u s t l e  j o b s  a n d  f e n d  o f f  o t h e r  p i l o t s  w h o  

m a y  b e  i n  f a v o r  w i t h  p a r t i c u l a r  a g e n t s  o r  w h o  m a y  o f f e r  a s h i p o w n e r  

o r  a g e n t  a b e t t e r  " d e a l " .  I d e a l l y ,  t h e  s t a t e  p i l o t  s e e s  h i s  

a l l e g i a n c e  t o  t h e  c i t i z e n s  o f  t h e  s t a t e  a n d  t o  l o c a l  p o l i t i c a l  

a u t h o r i t y .  H e  m u s t  b e  i n s u l a t e d  f r o m  c o m m e r c i a l  d e m a n d s ,  u n r e l a t e d  

t o  s a f e t y ,  i m p o s e d  b y  h a v i n g  t o  v y e  w t i h  o t h e r  p i l o t s  f o r  j o b s .  

O n l y  i n  t h i s  w a y  c a n  s a f e t y  b e  s e r v e d .  I t  i s  i m p o r t a n t  t o  n o t e

t h a t  o f  t h e  23 c o a s t a l  s t a t e s  o n l y  A l a s k a  p e r m i t s  c o m p e t i t i o n

b e t w e e n  p i l o t s .

I f  t h e s e  c o n c e r n s  s o u n d  s e l f  s e r v i n g  t h e y  a r e  n o t  i n t e n d e d  t o  b e .  
T h e  i s s u e  h e r e  i s  n o t  i n d i v i d u a l  p i l o t s  o r  p i l o t  g r o u p s .  R a t h e r  

i t  i s  t h e  i n t e g r i t y  o f  A l a s k a ' s  s t a t e  p i l o t a g e  s c h e m e .  A  s y s t e m  

w h i c h  p e r m i t s  a n  u n l i m i t e d  n u m b e r  o f  l i c e n s e s  a n d  r e q u i r e s  l i t t l e  

o r  n o  t r a i n i n g  i s  r i p e  f o r  t a m p e r i n g  b y  c o m m e r c i a l  i n t e r e s t s .  I 

s u b m i t  t h a t  t h i s  is  h a p p e n i n g  a n d  s a f e t y  w i l l  c o n t i n u e  t o  s u f f e r  

i f  a b e t t e r  s y s t e m  i s  n o t  p u t  i n  p l a c e .

P I L O T  B O A R D  D I F F I C U L T I E S  I N  M A I N T A I N I N G  A N D  U P G R A D I N G  S T A N D A R D S

D u r i n g  m y  t e n u r e  o n  t h e  p i l o t  b o a r d  t h e  t w i n  p r o b l e m s  o f  g e t t i n g  

r e g u l a t i o n s  i n  p l a c e  a n d  m a i n t a i n i n g  a m e a n i n g f u l  s y s t e m  o f  p i l o t  

d i s c i p l i n e  w e r e  a l m o s t  i n t r a c t a b l e .  T h i s  w a s  l a r g e l y  b e c a u s e  o f  

w h a t  c a n  o n l y  b e  t e r m e d  a n  u n c o o p e r a t i v e ,  i f  n o t  o b s t r u c t i o n i s t ,  

a t t i t u d e  b y  t h e  d e p a r t m e n t  o f  l a w  t o w a r d  t h e  p i l o t  b o a r d  a n d ,  

i n d e e d ,  p e r h a p s  t o w a r d  a l l  b o a r d s .  F o r  e x a m p l e ,  t h e  d e p a r t m e n t  o f  

l a w  r e c e n t l y  o p i n e d  t h a t  t h e  p i l o t  b o a r d  h a d  t o  i s s u e  a p i l o t  a 
l i c e n s e  f o r  S o u t h e a s t e r n  A l a s k a  b a s e d  o n  d o c k i n g s  a n d  u n d o c k i n g s  

h e  p e r f o r m e d  i n  S o u t h w e s t  A l a s k a  1
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L a w  d e p a r t m e n t  a t t o r n i e s  c l a i m  t h a t  t h e  w a y  t h e  p i l o t  s t a t u t e  is 

w r i t t e n  i s  r e s p o n s i b l e  f o r  t h o s e  k i n d s  o f  i n t e r p e t a t i o n s . I f  t h a t  

i s  i n d e e d  t h e  c a s e ,  t h e n  t h e  s t a t e  p i l o t a g e  a c t  s h o u l d  b e  

o v e r h a u l e d  a n d  r e w r i t t e n  s o  t h a t  s e n s i b l e  a n d  m e a n i n g f u l  

r e g u l a t i o n s  c a n  b e  p u t  i n  p l a c e  i n  a  t i m e l y  w a y  a n d  n o t  d e l a y e d  a n d  
t h w a r t e d  b y  s t a t e  a t t o r n i e s  w h o s e  j o b  i t  i s ,  p r e s u m a b l y ,  t o  h e l p  

t h e  b o a r d .  T h i s  i s  m a n i f e s t l y  n o t  t h e  c a s e  n o w .

P I L O T  D I S C I P L I N E

W h e n  p i l o t s  e r r ,  a s  t h e y  o c c a s i o n a l l y  d o ,  i t  i s  t h e  p i l o t  b o a r d ' s  

j o b  t o  d i s c i p l i n e  t h e m ,  w h e n  a p p r o p r i a t e ,  a f t e r  d u e  p r o c e s s .  T h e  
p r o b l e m  h e r e  i s  t h a t  d u e  p r o c e s s  i s  r o u t i n e l y  t a k i n g  b e t w e e n  2 a n d  

3 y e a r s  b e f o r e  a p i l o t  d i s c i p l i n e  c a s e  e v e r  c o m e s  b e f o r e  t h e  b o a r d .  

D u r i n g  t h i s  h i a t u s ,  t h e  p i l o t  i n  q u e s t i o n  c o n t i n u e s  t o  h o l d  h i s  
l i c e n s e  a n d  w o r k s  o n  i t  w i t h  n o  r e s t i c t i o n s .  T h i s  m a k e s  p i l o t s  a n d  

t h e  m a r i t i m e  p u b l i c  v i e w  t h e  p i l o t  b o a r d  a s  a p a p e r  t i g e r  t h a t  
n e v e r  t a k e s  p r o m p t  d i s c i p l i n a r y  a c t i o n .  E v e n  w o r s e ,  it i s  u n f a i r  

t o  t h e  p u b l i c  w h i c h  r i g h t f u l l y  e x p e c t s  e r r a n t  p i l o t s  to b e  d e a l t  

w i t h .

E A S E  O F  E N T R Y

A l a s k a n s  p r o b a b l y  e x p e c t  t h a t  t h e i r  s t a t e  g o v e r n m e n t  r e q u i r e s  h i g h  

s t a n d a r d s  f o r  e n t r y  i n t o  t h e  d e m a n d i n g  p r o f e s s i o n  o f  s h i p  p i l o t i n g  
w h e r e  t h e  c o n s e q u e n c e s  o f  f a i l u r e  c a n  h a v e  a p r o f o u n d  i m p a c t  o n  

t h e m  a n d  t h e  e n v i r o n m e n t .  U n f o r t u n a t e l y ,  t h a t  i s  n o t  t h e  c a s e .  

I t  i s  a f a c t  t h a t  A l a s k a  i s  t h e  e a s i e s t  s t a t e  i n  w h i c h  t o  o b t a i n  

a p i l o t ' s  l i c e n s e .  I n  t h i s  s t a t e  l i q u o r  l i c e n s e s ,  t a x i  c a b  p e r m i t s  

a n d  c o m m e r c i a l  f i s h i n g  e n t r y  p e r m i t s  a r e  l i m i t e d  a m o n g  i n d i v i d u a l s  

f o r  t h e  l a r g e r  p u b l i c  g o o d .  I r o n i c a l l y ,  a n  u n l i m i t e d  n u m b e r  o f  

p i l o t  l i c e n s e s  c a n  b e  i s s u e d .  B i o l o g i s t s  t e l l  u s  t h a t  t h e  f i s h  

r e s o u r c e  c a n n o t  w i t h s t a n d  u n l i m i t e d  p r e s s u r e  f r o m  t o o  m a n y  

f i s h e r m e n .  I s u b m i t  t h a t  t h e  " r e s o u r c e "  o f  m a r i t i m e  s a f e t y  c a n n o t  

w i t h s t a n d  t h e  p r e s s u r e  o f  t o o  m a n y  p i l o t s ,  p a r t i c u l a r l y  w h e n  m a n y  

o f  t h e m  a r e  p o o r l y  q u a l i f i e d  a n d  t r a i n e d .

R E C O M M E N D A T I O N S

A l a s k a ' s  s t a t e  p i l o t a g e  a c t  s h o u l d  b e  t h o r o u g h l y  o v e r h a u l e d  a n d  

r e w r i t t e n .  O n l y  i n  t h i s  w a y  c a n  t h e  p r o b l e m s  I h a v e  c i t e d  b e  

p r o p e r l y  a n d  p e r m a n e n t l y  d e a l t  w i t h .  S p e c i f i c a l l y :
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1. T h e  n e w  p i l o t a g e  a c t  s h o u l d  r e q u i r e  t h e  h i g h e s t  s t a n d a r d s  o f  

e n t r y  a n d  t r a i n i n g :

- A p p l i c a n t s  f o r  l i c e n s e  s h o u l d  p o s s e s s  a  m i n i m u m  C o a s t  

G u a r d  l i c e n s e  a s  m a s t e r  o f  o c e a n ,  u n l i m i t e d .

- A  c o m p r e h e n s i v e  t r a i n i n g  p r o g r a m  s h o u l d  b e  e s t a b l i s h e d  w h i c h  

w o u l d  b e  f u n d e d  b y  t h e  s t a t e  u s i n g  m o n i e s  f r o m  p i l o t  f e e s .  

T h e  p r o g r a m  s h o u l d  i n c l u d e  s i m u l a t o r ,  o b s e r v e r  t r i p s  a n d  l o t s  

o f  h a n d s - o n  s h i p h a n d l i n g  u n d e r  t h e  g u i d a n c e  a n d  i n s t r u c t i o n  

o f  e x p e r i e n c e d  p i l o t s .  A t  t h e  c o m p l e t i o n  o f  h i s  o r  h e r  

t r a i n i n g  t h e  t r a i n e e  m u s t  b e  c a p a b l e  o f  i n d e p e n d e n t  p i l o t i n g  

o n  l o w e r  t o n n a g e  v e s s e l s ,  a d v a n c i n g  t o  l a r g e r  s h i p s  a s  

e x p e r i e n c e  a n d  p e r f o r m a n c e  p e r m i t s .  C a l i f o r n i a  h a s  a p r o g r a m  

v e r y  m u c h  l i k e  t h i s  a n d  I b e l i e v e  i t  c o u l d  b e c o m e  a m o d e l  f o r  

t h e  p r o f e s s i o n .  A l a s k a ' s  c o a l  s h o u l d  b e  t o  h a v e  the, m o s t  

q u a l i f i e d ,  b e s t  t r a i n e d  P i l o t s  i n  t h e  c o u n t r y , .

2. T h e  n e w  p i l o t a g e  a c t  s h o u l d  t i g h t l y  c o n t r o l  t h e  n u m b e r  o f  

l i c e n s e s  i s s u e d  a n d  i n  f o r c e  c o n s i s t e n t  w i t h  t h e  n e e d s  o f  s h i p p i n g .  

T h o s e  n e e d s  s h o u l d  b e  e s t a b l i s h e d  b y  a r e p r e s e n t a t i v e  p i l o t  b o a r d .  

T h i s  is  d o n e  i n  a l l  o t h e r  m a r i t i m e  s t a t e s  I a m  a w a r e  o f .  I t  i s  t h e  

o n l y  w a y  t o  p r e v e n t  t h e  u n s a f e  s i t u a t i o n  w h e r e  t o o  m a n y  p i l o t s  

c o m p e t e  f o r  j o b s  b y  b o w i n g  t o  t h e  c o m m e r c i a l  p r e s s u r e s  o f  

s h i p o w n e r s  a n d  a g e n t s .  T o  p r e v e n t  i n d i v i d u a l  p i l o t s  o r  p i l o t  
g r o u p s  f r o m  d i s c r i m i n a t i n g  a b o u t  w h o  m a y  b e c o m e  a p i l o t ,  t h e  

p i l o t a g e  a c t  s h o u l d  p r o v i d e  f o r  s t a t e  s e l e c t i o n  o f  t r a i n e e s  f o r  

l i c e n s u r e  b a s e d  o n  n e e d  a n d  a n  o b j e c t i v e  s e t  o f  p r o f e s s i o n a l  

c r i t e r i a .

3. W o r k i n g  p i l o t s  s h o u l d  b e  r e q u i r e d  t o  c o m p l e t e  r e c u r r e n t

t r a i n i n g  a n d  o n g o i n g  e d u c a t i o n  i n  t h e  s a m e  m a n n e r  a s  o t h e r

p r o f e s s i o n a l s .  E v e r y  2 o r  3 b i e n n i e l  l i c e n s e  r e n e w a l  c y c l e s  p i l o t s  

s h o u l d  h a v e  t o  d o c u m e n t  c o m p l e t i o n  o f  t r a i n i n g  a t  a s h i p h a n d l i n g  

s i m u l a t o r  p r e v i o u s l y  a p p r o v e d  b y  t h e  p i l o t  b o a r d .

4. T h e  n e w  p i l o t a g e  a c t  s h o u l d  b e  w r i t t e n  s o  c l e a r l y  a n d  c o n c i s e l y

a n d  t h e  p i l o t  b o a r d ' s  a u t h o r i t y  s t a t e d  s o  s p e c i f i c a l l y  t h a t  t h e r e

i s  n o  l o n g e r  t h e  p o s s i b i l i t y  o f  c o n f l i c t i n g  a n d  c o n t r a d i c t o r y  

i n t e r p r e t a t i o n  b y  s t a f f  a t t o r n i e s .  A  w a y  s h o u l d  b e  f o u n d  i n  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  t o  p e r m i t  t i m e l y  r e s o l u t i o n  o f  p i l o t  

d i s c i p l i n a r y  c a s e s .

G overnor  S t e v e  Cowper
J a n u a r y  1, 1990
page  s i x  o f  s ev en  pages



5. F i n a l l y ,  s t a t e  p i l o t s  s h o u l d  b e  l e g a l  r e s i d e n t s  o f  A l a s k a .  I n  
m a n y ,  m a n y  c a s e s  t h e y  a r e  n o t .  I f  o n e  b e l i e v e s  a s  I d o  t h a t  t h e  

s t a t e  p i l o t  l i c e n s e  c o n f e r s  o n  t h e  i n d i v i d u a l  s p e c i a l  o b l i g a t i o n s  

a n d  r e s p o n s i b i l i t i e s  t o  t h e  s t a t e  t h e n  i t  f o l l o w s  t h a t  a l i c e n s e e  

s h o u l d  l i v e  h e r e .

T h e  p r o b l e m s  I h a v e  o u t l i n e d  a r e  r e a l ,  G o v e r n o r .  A l a s k a ' s  s y s t e m  
o f  m a n d a t o r y  s t a t e  p i l o t a g e  i s  i n  t r o u b l e .  I u r g e  y o u  a n d  y o u r  

s t a f f  t o  e x a m i n e  t h e  p r o b l e m s  a n d  f i n d  s o l u t i o n s .  I f  I c a n  h e l p  i n  
a n y  w a y  I w i l l  g l a d l y  d o  s o.  T h a n k  y o u  f o r  l o o k i n g  a t  t h i s  

c r i t i c a l  i s s u e .

S i n c e r e l y  y o u r s ,

G o v ern o r  S te v e  Cowper
J a n u a r y  1, 1990
page  s e v e n  o f  seven  p ag es



t e v e  c o w p e r
i'JOv c p n o d

S t a t e  o f  A l a s k a
orricE or the g o v e r n o r 

J d . m c a o

M a r c h  2 1,  1 9 9 0

C a p t a i n  W .  E.  M u r p h y  

P . O .  B o x  5 9 7  

H o m e r , A K  9 9 6 0 3

D e a r  C a p t a i n  M u r p h y :

T h a n k  y o u  f o r  y o u r  t h o u g h t f u l  l e t t e r  c o n c e r n i n g  m a r i n e  
p i l o t a g e  i n  A l a s k a .  T h e  i s s u e s  y o u  r a i s e  a r e  o f  d e f i n i t e  

c o n c e r n  t o  m e .  T h e y  a r e  a l s o  i s s u e s  t h a t  s h o u l d  b e  f u l l y  

a d d r e s s e d  b y  b o t h  t h e  E x e c u t i v e  a n d  L e g i s l a t i v e  B r a n c h e s .

A s  y o u  k n o w ,  t h e  B o a r d  o f  M a r i n e  P i l o t s  i s  u p  f o r  s u n s e t  
r e v i e w  n e x t  y e a r .  I t  a p p e a r s  t o  m e  t h a t  t h e  u p c o m i n g  s u n s e t  

r e v i e w  p r o c e s s  w i l l  p r o v i d e  t h e  S t a t e  w i t h  t h e  f o r u m  it 

n e e d s  t o  e x p l o r e  t h e  m a t t e r s  y o u  h a v e  r a i s e d .

I n  p r e p a r a t i o n  f o r  t h a t  p r o c e s s ,  I h a v e  i n s t r u c t e d  M a r y  

H a l l o r a n ,  D i r e c t o r  o f  P o l i c y  i n  m y  O f f i c e  o f  M a n a g e m e n t  a n d  

B u d g e t ,  t o  c o o r d i n a t e  w o r k  o n  t h i s  i s s u e  d u r i n g  t h e  i n t e r i m .  

Y o u r  l e t t e r  c l e a r l y  s u g g e s t s  t h a t  t h e  a d m i n i s t r a t i o n  n e e d s  

t o  g e t  u p  t o  s p e e d  o n  p i l o t i n g  i s s u e s  n a t i o n w i d e ,  a n d  

D i v i s i o n  o f  P o l i c y  r e s e a r c h  s t a f f  w i l l  b e  m o s t  h e l p f u l  i n  

e x p l o r i n g  t h e  p o t e n t i a l  i m p l i c a t i o n s  o f  t h e  d i r e c t i o n  y o u  

s e e  p i l o t i n g  r e g u l a t i o n  t a k i n g  i n  A l a s k a .

A s  p a r t  o f  t h a t  w o r k ,  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  

E c o n o m i c  D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  

w i l l  l o o k  c l o s e l y  a t  o t h e r  p i l o t  l i c e n s i n g  b o a r d s ,  r e p o r t  o n  

t h e  r e l a t i o n s h i p  b e t w e e n  t h o s e  s t a t e  b o a r d s  a n d  r e l a t e d  

p r i v a t e  p i l o t  a s s o c i a t i o n s  a n d  b e  p r e p a r e d  t o  o f f e r  

s u g g e s t i o n s  t h a t  a d d r e s s  t h e  a n t i t r u s t  c o n c e r n s  t h a t  r e s u l t  

f r o m  t h e s e  c o n s i d e r a t i o n s .

F i n a l l y ,  t h e  D e p a r t m e n t  o f  L a w  w i l l  r e v i e w  t h e  l e g a l  

r a m i f i c a t i o n s  o f  i s s u e s  s u c h  a s  p i l o t  e x p e r i e n c e  a n d  

t r a i n i n g  i n  l i g h t  o f  m y  c o n c e r n s  f o r  t h e  p r o t e c t i o n  o f  b o t h  
o u r  e n v i r o n m e n t  a n d  A l a s k a ' s  i m p o r t a n t  r e n e w a b l e  r e s o u r c e s .

W e  w i l l  k e e p  t h e  B o a r d  o f  M a r i n e  P i l o t s  a p p r i s e d  o f  o u r  

p r o g r e s s .  I h a v e  a l s o  a s k e d  t h a t  t h e s e  a g e n c i e s  s e e k  t h e  

a d v i c e  a n d  c o m m e n t  o f  t h e  s t a t e ' s  p i l o t i n g  a n d  s h i p p i n g  

i n t e r e s t s  d u r i n g  t h i s  p r o c e s s .



C a p t a i n  W. E. Murphy _ o _ March 21, 1990

B v  i n v o l v i n g  a l l  i n t e r e s t e d  p a r t i e s ,  I f e e l  c o n f i d e n t  t h a t  
t h e  a d m i n i s t r a t i o n  w i l l  b e  i n  a  g o o d  p o s i t i o n  t o  f o c u s  
l e g i s l a t i v e  a t t e n t i o n  o n  t h o s e  a r e a s  o f  p i l o t i n g  r e g u l a t i o n  

i n  A l a s k a  t h a t  w e  b e l i e v e  n e e d  p u b l i c  d e b a t e  a n d  p e r h a p s  

s i g n i f i c a n t  c h a n g e .

T h a n k  y o u  f o r  t a k i n g  t h e  t i m  iv

a t t e n t i o n .  I s h a r e  y o u r  c o n  o f  a

p o o r l y  t r a i n e d  a n d  i n e x p e r i e  d  y o u

h a v e  m y  c o m m i t m e n t  t o  t h o r o u

c c :  A t t o r n e y  G e n e r a l  D o u g  B a i l y
C o m m i s s i o n e r  L a r r y  M e r c u l i e f * .  

B o a r d  o f  M a r i n e  P i l o t s  M e m b e r s  

M a r y  H a l l o r a n  

R a n d a l l  B u r n s
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Letter from Paul Kirchner, Counsel to the American Pilots Association 
to Marilou Madden, Senior Policy Analyst, Alaska Governor's Office, 

Division of Policy, May 25,1990
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* ALSO AOMITTCO IN MASSACHUSCTTS
• ALSO AOMITTCO IN VIMINIA
• ALSO AOMITTCO IN MAINC
* ALSO AOMITTCO IN NON TOM

M a y  2 5, 1 9 9 0

M s .  M a r y  L o u  M a d d e n  
O f f i c e  o f  t h e  G o v e r n o r  

S t a t e  o f  A l a s k a  

P . O .  B o x  A D  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M s .  M a d d e n :

I a m  G e n e r a l  C o u n s e l  t o  t h e  A m e r i c a n  P i l o t s '  A s s o c i a t i o n  

( A P A ) .  C a p t a i n  P a t  N e e l y ,  P r e s i d e n t  o f  t h e  A P A ,  h a s  b e e n  p a r ­

t i c i p a t i n g  i n  t h e  X t h  C o n g r e s s '  of t h e  I n t e r n a t i o n a l  M a r i t i m e  

P i l o t s  A s s o c i a t i o n  i n  I s r a e l  f o r  m o s t  o f  t h i s  m o n t h .  H e  h a s  

a s k e d  m e  t o  r e s p o n d  to y o u r  l e t t e r  t o  h i m  o f  M a y  2, 1 9 9 0 .

T h e  f o l l o w i n g  i n f o r m a t i o n  a n d  c o m m e n t a r y  i s  a d d r e s s e d  t o  t h e  

q u e s t i o n s  r a i s e d  i n  y o u r  l e t t e r  a n d  is o r g a n i z e d  a n d  p r e s e n t e d  in 

t h e  s a m e  o r d e r  a s  t h e  q u e s t i o n s .

1. E n t r y  L e v e l  R e q u i r e m e n t s .

A l a s k a ' s  r e q u i r e m e n t s  a r e  n o t e w o r t h y  in t h a t  t h e  e n t r y  l e v e l  

r e q u i r e m e n t s  a n d  t h e  r e q u i r e m e n t s  f o r  o b t a i n i n g  a f u l l  s t a t e  p i ­

l o t ' s  l i c e n s e  a r e  t h e  s a m e .  I n  o t h e r  w o r d s ,  t h e r e  is n o  s i g n i f i c a n t  

t r a i n i n g  r e q u i r e d .  T o  m y  k n o w l e d g e ,  n o  o t h e r  s t a t e  g r a n t s  p i l o t  

l i c e n s e s  w i t h o u t  s o m e  p r e - l i c e n s e  t r a i n i n g  p r o g r a m  t a i l o r e d  t o  t h e  

n e e d s  a n d  c o n d i t i o n s  o f  t h e  p a r t i c u l a r  a r e a s  f o r  w h i c h  l i c e n s e s



Ms. Mary Lou Madden
May 25, 1990
Page Two

a r e  g i v e n .  I n  t h a t  r e s p e c t ,  I b e l i e v e  t h a t  A l a s k a ' s  r e q u i r e m e n t s  

f o r  o b t a i n i n g  a  s t a t e  p i l o t  l i c e n s e  a r e  t h e  l o w e s t  a n d  l e a s t  

s t r i n g e n t  o f  a n y  s t a t e ' s  r e q u i r e m e n t s  a t  t h e  p r e s e n t  t i m e .

T h e  e x i s t i n g  e n t r y  l e v e l  r e q u i r e m e n t s  o f  A l a s k a  l a w  d o  n o t  

a p p r o x i m a t e  a p r e - l i c e n s e  t r a i n i n g  p r o g r a m .  A  f e d e r a l  p i l o t  

l i c e n s e  is n o t  a  s u b s t i t u t e  f o r  a t r a i n i n g  p r o g r a m .  I n  a l l  o t h e r  

s t a t e s ,  i t  is e i t h e r  a p r e c o n d i t i o n  f o r  a d m i s s i o n  t o  a t r a i n i n g  

p r o g r a m  o r  is o n e  o f  t h e  i n i t i a l  s t e p s  i n  t h e  p r o g r a m .  U n l i k e  

t h e  t y p i c a l  s t a t e  p i l o t  l i c e n s e ,  a f e d e r a l  p i l o t  l i c e n s e  m a y  b e  

o b t a i n e d  w i t h o u t  a n y  p r i o r  t r a i n i n g  o r  s e r v i c e  a s  a p i l o t .

A l a s k a ' s  r e q u i r e m e n t  o f  10  d o c k i n g  a n d  u n d o c k i n g  j o b s  u n d e r  

t h e  s u p e r v i s i o n  o f  a s t a t e  p i l o t  is a s i m i l a r l y  i n a d e q u a t e  a l t e r ­

n a t i v e  t o  a t r a i n i n g  p r o g r a m .  T r a i n e e  p i l o t s  in o t h e r  s t a t e s  

m a k e  h u n d r e d s  a n d ,  u n d e r  s o m e  p r o g r a m s ,  t h o u s a n d s  o f  t r i p s  w i t h  

i n s t r u c t i n g  s t a t e  p i l o t s  b e f o r e  t h e y  c a n  r e c e i v e  a f u l l  s t a t e  

l i c e n s e .  N o t  o n l y  is t h e  1 0  r e q u i r e d  j o b s  a r e l a t i v e l y  m i n i m a l  

n u m b e r  o f  s u c h  j o b s ,  b u t  a s i m p l e  r e q u i r e m e n t  f o r  a s p e c i f i e d  

n u m b e r  o f  j o b s  o r  t r i p s  l a c k s  a n y  a s s u r a n c e  o f  t h e  e d u c a t i o n a l  

c o n t e n t  and- i n s t r u c t i o n a l  v a l u e  o f  t h e  a s s i g n m e n t s .  A l t h o u g h  I 

a m  c o n f i d e n t  t h a t  a s u p e r v i s i n g  s t a t e  p i l o t  w o u l d  t a k e  h i s  

i n s t r u c t i o n a l  d u t i e s  s e r i o j s l y ,  s u c h  j o b s  s h o u l d  b e  p a r t  o f  a n  

e s t a b l i s h e d  t r a i n i n g  p r o g r a m .



&  £ fo< cA sie jo
M s .  M a r y  L o u  M a d d e n  

M a y  2 5,  1 9 9 0  

P a g e  T h r e e

2. P r e - L i c e n s e  T r a i n i n g .

A )  N e e d .

A  d i s t i n g u i s h i n g  f e a t u r e  o f  t h e  s t a t e  p i l o t a g e  s y s t e m  in  

t h i s  c o u n t r y  is  t h a t  i n  a l m o s t  a l l  c a s e s ,  p i l o t s  l e a r n  t h e i r  c r a f t  

u n d e r  t h e  t u t e l a g e  o f  m a s t e r  p i l o t s .  T h i s  is i n t e g r a l  t o  t h e  

s t a t u s  a n d  f u n c t i o n  o f  a a s t a t e - l i c e n s e d  p i l o t ,  w h i c h  is s i g n i ­

f i c a n t l y  d i f f e r e n t  t h a n  t h e  s t a t u s  a n d  f u n c t i o n  o f  s o m e o n e  w i t h  

o n l y  a f e d e r a l  p i l o t  l i c e n s e .

S t a t e  p i l o t s  a r e ,  a n d  s h o u l d  a l w a y s  b e, i n d e p e n d e n t  o f  t h e  

o w n e r s ,  o p e r a t o r s  a n d  a g e n t s  o f  t h e  s h i p s  o n  w h i c h  t h e y  p r o v i d e  

p i l o t a g e  s e r v i c e s .  T h e y  s e r v e  a n d  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  

s t a t e ,  n o t  t h e  s h i p o w n e r .  S t a t e  p i l o t s  m u s t  b e  e x p e r t s  i n  n a v i ­

g a t i o n  a n d  i n  h a n d l i n g  t h e  d i f f e r e n t  t y p e s  a n d  s i z e s  o f  s h i p s  

l i k e l y  t o  b e  e n c o u n t e r e d .  S t a t e  p i l o t s  m u s t  k n o w  h o w  t o  h a n d l e  

t h e m s e l v e s  o n  t h e  b r i d g e  o f  a s h i p ,  o f t e n  a m o n g  c r e w  m e m b e r s  w h o m  

t h e y  h a v e  n e v e r  m e t  b e f o r e .  F i n a l l y ,  s t a t e  p i l o t s  m u s t  h a v e  a 

d e t a i l e d  f a m i l i a r i t y  w i t h  t h e  l o c a l  w a t e r s  a n d  t h e  v a r i o u s  c o n ­

d i t i o n s  a n d  f a c t o r s  t h a t  a f f e c t  n a v i g a t i o n  i n  t h e  a r e a  c o v e r e d  

b y  t h e i r  l i c e n s e .

T h e s e  s k i l l s  a n d  r e s p o n s i b i l i t i e s  c a n  o n l y  b e  l e a r n e d  

t h r o u g h  l o c a l i t y - s p e c i f i c  p i l o t  t r a i n i n g  p r o g r a m s .  H o  m a t t e r  h o w  

m u c h  s e a  s e r v i c e  a n  i n d i v i d u a l  m a y  h a v e ,  n o  m a t t e r  h o w  m a n y  t i m e s  

a n  i n d i v i d u a l  m a y  h a v e  t r a n s i t e d  a p a r t i c u l a r  b o d y  o f  w a t e r  w h i l e
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a  m e m b e r  o f  a s h i p ' s  c r e w ,  a n d  n o  m a t t e r  h o w  l o n g  a n  i n d i v i d u a l  

m a y  h a v e  h a d  a f e d e r a l  p i l o t  l i c e n s e  f o r  t h a t  b o d y  o f  w a t e r ,  t h e  

i n d i v i d u a l  s h o u l d  n o t  b e  a l l o w e d  t o  w a l k  i n t o  a l i c e n s i n g  o f f i c e  

a n d  b e  g i v e n  a s t a t e  p i l o t  l i c e n s e .

B )  L e g a l  A u t h o r i t y  a n d  P o l i c y  C o n s i d e r a t i o n s .

Y o u r  l e t t e r  s u g g e s t s  t h a t  t h e r e  m a y  b e  s o m e  c o n c e r n  t h a t  a 

r e q u i r e m e n t  f o r  p r e - l i c e n s e  t r a i n i n g  m a y  p o s e  i l l e g a l  o r  i n a p p r o ­

p r i a t e  r e s t r a i n t s - o n  e n t r y  i n t o  t h e  p i l o t a g e  p r o f e s s i o n .  S u c h  a 

c o n c e r n  is  u n w a r r a n t e d .

I t  i s  w e l l  e s t a b l i s h e d  t h a t ,  a s  a l e g a l  m a t t e r ,  a s t a t e  m a y  

l i m i t  t h e  r i g h t  t o  p i l o t  v e s s e l s  s u b j e c t  t o  s t a t e  j u r i s d i c t i o n  

t o  i n d i v i d u a l s  w h o  h a v e  b e e n  l i c e n s e d  b y  t h e  s t a t e .  T o  d o  s o  

d o e s  n o t  v i o l a t e  e i t h e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  o r  t h e  

f e d e r a l  a n t i t r u s t  l a w s .  O l s e n  v. S m i t h , 1 9 5  U . S .  3 3 2 ,  4 9  L. E d.  

2 2 4  ( 1 9 0 4 ) .  F u r t h e r ,  a s t a t e  h a s  c o n s i d e r a b l e  d i s c r e t i o n  u n d e r  

i t s  l i c e n s i n g  a u t h o r i t y  in  r e s t r i c t i n g  t h e  n u m b e r  o f  l i c e n s e s  

i s s u e d ,  i n  e s t a b l i s h i n g  t r a i n i n g  r e q u i r e m e n t s  a n d  i n  s e l e c t i n g  

i n d i v i d u a l s  f o r  t r a i n i n g  —  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  s u c h  

f e a t u r e s  o f  p i l o t a g e  r e g u l a t i o n  n e c e s s a r i l y  r e s t r a i n  e n t r y  i n t o  

t h e  p r o f e s s i o n .  K o t c h ,  e t  a l .  v. B o a r d  o f  R i v e r  P o r t  P i l o t  

C o m m i s s i o n e r s  f o r  t h e  P o r t  o f  N e w  O r l e a n s ,  e t  a l . ,  3 3 0  U . S .  5 5 2 ,

91  L . E d .  1 0 9 3  ( 1 9 4 7 ) ;  B r e c h t e l ,  e t  a l .  v. B o a r d  o f  E x a m i n e r s  o f
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B a r  P i l o t s  f o r  t h e  P o r t  o f  N e w  O r l e a n s , 2 3 0  F . S u p p .  18 ( E . D .  L a .  

1 9 6 4 ) . •

O f  c o u r s e ,  w h a t  a s t a t e  m a y  l e g a l l y  d o  a n d  w h a t  it s h o u l d  d o  

a r e  t w o  d i f f e r e n t  m a t t e r s .  E v e n . w i t h o u t  c o n s i d e r i n g  t h e  l a t i t u d e  

o f  s t a t e  l e g a l  a u t h o r i t y ,  h o w e v e r ,  i t  is g e n e r a l l y  a c c e p t e d  t h a t  

it  is e n t i r e l y  a p p r o p r i a t e  f o r  a s t a t e  t o  s e t  u p  t r a i n i n g  o r  

a p p r e n t i c e s h i p  p r o g r a m s  d e s i g n e d  t o  a s s u r e ,  a s  m u c h  a s  p o s s i b l e ,  

t h a t  o n l y  c o m p e t e n t ,  k n o w l e d g e a b l e  p e r s o n s  a r e  i s s u e d  p i l o t  

l i c e n s e s .  I a m  a w a r e  o f  n o  r e c e n t  i n s t a n c e  in w h i c h  a s t a t e ' s  

p r e - l i c e n s e  t r a i n i n g  r e q u i r e m e n t  h a s  b e e n  a t t a c k e d  o n  t h e  

g r o u n d  t h a t  i t  u n f a i r l y  r e s t r i c t s  e n t r y  i n t o  t h e  p r o f e s s i o n .

T o  b e  s u r e ,  t h e r e  h a v e  b e e n  c o m p l a i n t s  o n  s o m e  o c c a s i o n s  

t h a t  t h e  m e t h o d  o f  s e l e c t i n g  i n d i v i d u a l s  f o r  c e r t a i n  t r a i n i n g  

p r o g r a m s  i s  u n f a i r  o r  i l l e g a l .  I d o  n o t  k n o w  o f  a n y  s u c c e s s f u l  

l e g a l  c h a l l e n g e s  o f  t h a t  s o r t ,  h o w e v e r .  I n d e e d ,  b o t h  t h e  K o t c h  

a n d  B r e c h t e l  c a s e s  u p h e l d  a t r a i n i n g  a n d  l i c e n s i n g  s y s t e m  t h a t ,  

a c c o r d i n g  t o  t h e  p l a i n t i f f s '  a l l e g a t i o n s ,  l i m i t e d  p i l o t  l i c e n s e s  

t o  r e l a t i v e s  a n d  o t h e r  p e r s o n s  a c c e p t a b l e  t o  e x i s t i n g  s t a t e  

p i l o t s .

T h e  s t a t e s  r e g u l a t e  e n t r y  i n t o  t h e i r  t r a i n i n g  p r o g r a m s  

i n  a v a r i e t y  o f  w a y s .  S o m e  s t a t e s  h a v e  a c o m p e t i t i v e  e x a m  

p r o c e d u r e ;  s o m e  r e l y  o n  a  s c r e e n i n g  p r o c e s s  t h a t  is c o m p e t i t i v e  

b u t  d o e s  n o t  i n v o l v e  a n  e x a m i n a t i o n .  I n  m a n y  s t a t e s ,  t h e  p i l o t s



h a v e  a r o l e ,  o f  v a r y i n g  d e g r e e s ,  i n  t h e  s e l e c t i o n  o f  t r a i n e e s ;  

i n  o t h e r  s t a t e s ,  p i l o t s  a r e  e x c l u d e d  f r o m  t h e  s e l e c t i o n  p r o c e s s .  

A l l  s t a t e s  h a v e  c e r t a i n  s t a t e d  e l i g i b i l i t y  r e q u i r e m e n t s  f o r  

a p p l i c a n t s .

T h e r e  is n o  o n e  t r a i n i n g  p r o g r a m  o r  s e l e c t i o n  p r o c e s s  t h a t  

t h e  A P A  e n d o r s e s  a s  t h e  b e s t  o r  m o s t  e f f e c t i v e  a n d  f a i r .  E a c h  

s t a t e ' s  r e q u i r e m e n t s  s h o u l d  b e  b a s e d  o n  t h e  p a r t i c u l a r  n e e d s  of 

t h a t  s t a t e .  I n  g e n e r a l ,  w e  w o u l d  r e c o m m e n d  t h a t  a t r a i n i n g  a n d  

l i c e n s i n g  p r o g r a m  s a t i s f y  t w o  c r i t e r i a .  F i r s t ,  t h e  p r o g r a m  

s h o u l d  n o t  d i s c r i m i n a t e  e i t h e r  f o r  o r  a g a i n s t  a n y  i n d i v i d u a l  o r  

c l a s s  o n  t h e  b a s i s  o f  r a c e  o r  g e n d e r .  S e c o n d ,  t h e  r e q u i r e m e n t s  

o f  t h e  p r o g r a m  s h o u l d  b e  c o n c e r n e d  s o l e l y  w i t h  a c h i e v i n g  t h e  

p r i m a r y  o b j e c t i v e  o f  s t a t e  p i l o t a g e  r e g u l a t i o n ,  w h i c h  t h e  C o u r t  

i n  K o t c h  s t a t e d ,  " i s  t o  s e c u r e  f o r  t h e  S t a t e  a n d  o t h e r s  i n t e r e s t e d  

t h e  s a f e s t  a n d  m o s t  e f f i c i e n t l y  o p e r a t e d  p i l o t a g e  s y s t e m  o b t a i n ­

a b l e . "  I n  m y  o p i n i o n ,  i t  w o u l d  b e  a s e r i o u s  m i s t a k e  f o r  a s t a t e  

t o  a l l o w  o t h e r  f a c t o r s  u n r e l a t e d  t o  t h a t  o b j e c t i v e  t o  d i c t a t e  a 

t r a i n i n g  a n d  s e l e c t i o n  p r o c e s s .  F o r  e x a m p l e ,  I d o  n o t  b e l i e v e  

t h a t  c r e a t i n g  e m p l o y m e n t  o p p o r t u n i t i e s  o r  e n c o u r a g i n g  c o m p e t i t i o n  

a r e  a p p r o p r i a t e  o r  p r u d e n t  g o a l s  o f  t h i s  a s p e c t  o f  p i l o t a g e  

r e g u l a  t i o n .

Ms.Mary Lou Madden
May 25, 1990
Page Six
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C) L e g a l  S t a t u s .

S o m e  t r a i n i n g  p r o g r a m s  a r e  s e t  o u t  i n  d e t a i l  i n  t h e  s t a t e  

p i l o t a g e  s t a t u t e .  A n  e x a m p l e  w o u l d  b e  t h e  F l o r i d a  t r a i n i n g  a n d  

l i c e n s e  e l i g i b i l i t y  r e g u i r e m e n t s ,  w h i c h  a r e  p r o v i d e d  i n  F l a .  S t a t .  

A n n .  §§310.071 -  3 1 0 . 0 8 1  ( W e s t  1 9 8 9 ) .  I n  o t h e r  s t a t e s ,  t h e  s t a t u t e  

d i r e c t s  t h e  P i l o t  C o m m i s s s i o n  o r  B o a r d  o r  s o m e  o t h e r  l i c e n s i n g  

b o d y  t o  p r e s c r i b e  b y  r e g u l a t i o n  t r a i n i n g  a n d  l i c e n s i n g  c r i t e r i a .  

S e e ,  e . g . , C a l .  H a r b .  & N a v .  C o d e ,  §117 1 . 5  ( W e s t  1 9 9 0 )  ( S a n  F r a n ­

c i s c o  B a y  p i l o t s ) .  F i n a l l y ,  i n  s o m e  s t a t e s ,  t h e  p i l o t  a s s o c i a t i o n s  

d e v e l o p  t h e  t r a i n i n g  p r o g r a m s ,  w h i c h  a r e  t h e n  s u b m i t t e d  to  t h e  

l i c e n s i n g  b o d y  f o r  a p p r o v a l  a n d  a d o p t i o n  a s  t h e  o f f i c i a l  t r a i n i n g  

p r o g r a m s  r e q u i r e d  b y  t h e  s t a t e .  N e w  Y o r k  a n d  P e n n s y l v a n i a  a r e  

e x a m p l e s  o f  s u c h  s t a t e s .

I n  a l l  s t a t e s ,  p i l o t s  h a v e  a r o l e  in  t h e  t r a i n i n g  p r o c e s s ,  

m o s t  c o m m o n l y  a s  i n s t r u c t o r s  o n  t r a i n i n g  t r i p s .  I n  t h a t  c a p ­

a c i t y ,  t h e  p i l o t  n o t  o n l y  i n s t r u c t s  t h e  t r a i n e e  d u r i n g  t h e  t r i p  

b u t  a l s o  r e c o r d s  t h e  t r i p ,  o f t e n  w i t h  c o m m e n t s  o n  t h e  i n s t r u c ­

t i o n a l  c o n t e n t  of  t h e  t r i p  a n d  o n  t h e  t r a i n e e ' s  p e r f o r m a n c e .

I n  a d m i n i s t e r i n g  t r a i n i n g  p r o g r a m s ,  p i l o t s  a n d  p i l o t  a s s o c ­

i a t i o n s  a c t  a s  i n s t r u m e n t a l i t i e s  of t h e  s t a t e .  I t  m u s t  a l w a y s  

b e  u n d e r s t o o d  t h a t  t h e  s t a t e  i s s u e s  t h e  l i c e n s e  a n d ,  b y  d o i n g  s o,  

c e r t i f i e s  t h a t  t h e  t r a i n e e / a p p l i c a n t  h a s  m e t  t h e  t r a i n i n g  r e q u i r e ­

m e n t s  a n d  p o s s e s s e s  t h e  o t h e r  n e c e s s a r y  q u a l i f i c a t i o n s  f o r  t h e
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l i c e n s e .  T h a t  u n d e r s t a n d i n g  is  r e l e v a n t  t o  y o u r  q u e s t i o n  r e g a r d ­

i n g  p o s s i b l e  l i a b i l i t y  c o n c e r n s  o f  p i l o t  a s s o c i a t i o n s .

D) T y p e s  o f  P r o g r a m s .

A p p r e n t i c e s h i p  o r  t r a i n i n g  p r o g r a m s  v a r y  c o n s i d e r a b l y  f r o m  

s t a t e  t o  s t a t e .  T h e r e  a r e  t w o  g e n e r a l  m o d e l s ,  h o w e v e r .

M o s t  o f  t h e  E a s t  C o a s t  s t a t e s  h a v e  l e n g t h y  a p p r e n t i c e s h i p /  

d e p u t y  p i l o t  p r o g r a m s .  P r i o r  s e a  s e r v i c e  o r  e q u i v a l e n t  s e r v i c e  

o n  a t u g  u n d e r  a f e d e r a l  l i c e n s e e  i s  g e n e r a l l y  n o t  r e q u i r e d  f o r  

e n t r y  i n t o  t h e  a p p r e n t i c e s h i p  p r o g r a m .  S e r v i c e  o n  s h i p s  o r  t u g s  

w i t h  o r  w i t h o u t  a  l i c e n s e  i s  t y p i c a l l y  a c c e p t e d  in l i e u  o f  a n  

o t h e r w i s e  r e q u i r e d  d e g r e e  f r o m  c o l l e g e  o r  a m a r i t i m e  s c h o o l ,  

h o w e v e r ,  a n d ,  i n  f a c t ,  m a n y  a p p r e n t i c e s  h a v e  b o t h  p r i o r  s e r v i c e  

a n d  a d e g r e e .  T h e s e  a p p r e n t i c e s h i p  p r o g r a m s  r e c e i v e  a p p r o v a l  

f r o m  t h e  C o a s t  G u a r d  s o  t h a t  t i m e  s p e n t  i n  t h e  p r o g r a m  m a y  b e  

a c c e p t e d  i n  l i e u  o f  l i c e n s e d  s e r v i c e  f o r  p u r p o s e s  o f  q u a l i f y i n g  

f o r  a f e d e r a l  p i l o t  l i c e n s e .  T h e  p r o g r a m s  f e a t u r e  c l a s s r o o m  a n d  

s h i p b o a r d  i n s t r u c t i o n  i n  g e n e r a l  s h i p h a n d l i n g  a n d  n a v i g a t i o n  a n d  

i n  l o c a l  c o n d i t i o n s  a n d  r e q u i r e m e n t s .

F o l l o w i n g  c o m p l e t i o n  o f  t h e  a p p r e n t i c e s h i p  p r o g r a m ,  w h i c h  

m a y  l a s t  b e t w e e n  t w o  a n d  s i x  y e a r s ,  a t r a i n e e  b e c o m e s  a d e p u t y  

p i l o t  a n d  is i s s u e d  a l i m i t e d  s t a t e  l i c e n s e .  T h e  d e p u t y  t h e n  

i s  p e r m i t t e d  t o  p i l o t  s h i p s  w i t h i n  t h e  s i z e  l i m i t s  a n d  o t h e r
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c o n d i t i o n s  o f  t h e  l i c e n s e .  D u r i n g  t h i s  p e r i o d ,  t h e  d e p u t y  a l s o  

m a k e s  m a n y  t r i p s  o n  l a r g e r  s h i p s ,  r e c e i v i n g  " h a n d s - o n "  e x p e r i e n c e  

u n d e r  t h e  s u p e r v i s i o n  o f  a f u l l  l i c e n s e d  p i l o t .  L i m i t s  o n  t h e  

d e p u t y ' s  l i c e n s e  a r e  r e m o v e d  o n  a g r a d u a l ,  s t e p - b y - s t e p  p r o g r e s ­

s i o n  b a s e d  o n  t h e  p e r i o d  o f  t i m e  o r  t h e  n u m b e r  o f  s u c h  t r i p s .

T h e  d e p u t y  p i l o t  p e r i o d  m a y  l a s t  f r o m  t w o  t o  f o u r  y e a r s  a t  t h e  

e n d  o f  w h i c h  t h e  t r a i n e e  is e l i g i b l e  f o r  a f u l l  p i l o t  l i c e n s e .

M o s t  s t a t e s  o u t s i d e  o f  t h e  E a s t  C o a s t  r e q u i r e  l i c e n s e d  

s e r v i c e  o n  s h i p s  o r  t u g s ,  a n d  u s u a l l y  a f e d e r a l  p i l o t  l i c e n s e ,  

f o r  e n t r y  i n t o  t h e i r  t r a i n i n g  p r o g r a m s .  A s  a r e s u l t ,  t h e i r  

t r a i n i n g  p r o g r a m s  a r e  o f  s h o r t e r  d u r a t i o n .  B e c a u s e  t h e  t r a i n e e s  

e n t e r i n g  s u c h  p r o g r a m s  h a v e  e x p e r i e n c e  i n  s h i p h a n d l i n g  a n d  

g e n e r a l  n a v i g a t i o n  r e q u i r e m e n t s ,  m u c h  o f  t h e  c u r r i c u l u m  o f  t h e  

t y p i c a l  E a s t  C o a s t  a p p r e n t i c e s h i p  p r o g r a m  i s  n o t  n e c e s s a r y .

R a t h e r ,  t h e s e  o t h e r  p r o g r a m s  c o n c e n t r a t e  o n  t h e  d e v e l o p m e n t  o f  

l o c a l  k n o w l e d g e  a n d  t h e  p i l o t a g e  s k i l l s  r e q u i r e d  i n  t h e  p a r t i c u l a r  

a r e a .  G e n e r a l l y ,  t h e r e  is  a p u r e l y  i n s t r u c t i o n a l  p e r i o d  o f  

b e t w e e n  s i x  m o n t h s  a n d  a y e a r  f o l l o w e d  b y  a d e p u t y  p i l o t  p e r i o d  

o f  h a n d s - o n  t r a i n i n g  a n d  l i m i t e d  b u t  p r o g r e s s i v e l y  b r o a d e r  p i l o t -  

a g e  a u t h o r i t y .  T r a i n e e s  i n  t h e s e  p r o g r a m s  a r e  u s u a l l y  r e f e r r e d  

t o  a s  d e p u t i e s  t h r o u g h o u t  t h e  p r o c e s s  a n d  u n t i l  t h e y  r e c e i v e  a 

f u l l  p i l o t  l i c e n s e .
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3. C o n t i n u i n g  E d u c a t i o n .

Y o u  a r e  c o r r e c t  t h a t  t h e  e m p h a s i s  o n  c o n t i n u i n g  e d u c a t i o n  

i s  a  n a t i o n a l  t r e n d .  A l t h o u g h  I h a v e  h e a r d ,  a s  y o u  h a v e ,  t h a t  

C a l i f o r n i a  a n d  W a s h i n g t o n  m a y  b e  c o n s i d e r i n g  m a n d a t o r y  c o n t i n u i n g  

e d u c a t i o n  f o r  s t a t e - l i c e n s e d  p i l o t s ,  I a m  n o t  s u f f i c i e n t l y  f a m i l ­

i a r  w i t h  t h o s e  p l a n s  t o  c o m m e n t  o n  t h e m .

T h e  C o a s t  G u a r d  h a s  r e q u i r e d  p e r i o d i c  r e c e r t i f i c a t i o n  o f  

R a d a r  O b s e r v e r  s t a t u s  f o r  f e d e r a l  p i l o t  l i c e n s e s  f o r  s e v e r a l  

y e a r s  a n d  h a s  r e c e n t l y  p r o p o s e d  a d d i n g  t r a i n i n g  in A u t o m a t i c  

R a d a r  P l o t t i n g  A i d s  ( A R P A )  t o  t h e  q u a l i f y i n g  c o u r s e s  l e a d i n g  t o  

c e r t i f i c a t e s  o f  R a d a r  O b s e r v e r .  S t a t e  p i l o t s ,  a l l  o f  w h o m  h a v e  

f e d e r a l  p i l o t  l i c e n s e s ,  m u s t ,  o f  c o u r s e ,  t a k e  t h o s e  c o u r s e s  a n d  

c o m p l y  w i t h  t h a t  c o n t i n i n g  e d u c a t i o n  r e q u i r e m e n t .  I n  a d d i t i o n ,  

m a n y  s t a t e  p i l o t  a s s o c i a t i o n s  h a v e  h a d  t h e i r  o w n  c o n t i n u i n g  

e d u c a t i o n  p r o g r a m s  f o r  s o m e  t i m e .  T h o s e  p r o g r a m s  h a v e  i n c l u d e d  

p e r i o d i c  s h i p  s i m u l a t o r  c o u r s e s  a n d  p a r t i c i p a t i o n  in s h i p h a n d l i n g  

s c h o o l s ,  m o s t  n o t a b l y  t h e  o n e  i n  G r e n o b l e ,  F r a n c e .  P i l o t  p a r t i c ­

i p a t i o n  i n  a s s o c i a t i o n  p r o g r a m s  is v o l u n t a r y .  T h e  a s s o c i a t i o n ' s  

r o l e  is t o  d i s s e m i n a t e  i n f o r m a t i o n  a b o u t  t h e  a v a i l a b l e  c o u r s e s  

a n d  s c h o o l  p r o g r a m s  a n d  t o  p a y  a l l  o r  s o m e  o f  t h e  c o s t s  a n d  

e x p e n s e s  f o r  s o m e  a g r e e d  n u m b e r  o f  p i l o t s  p e r  y e a r .

E v e n  w i t h  t h e  c u r r e n t  t r e n d  e m p h a s i z i n g  c o n t i n u i n g  e d u c a ­

t i o n  f o r  p i l o t s  a n d  o t h e r  l i c e n s e d  m a r i n e r s ,  t h e r e  r e m a i n s  a
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c o n s i d e r a b l e  a m o u n t  o f  d i s a g r e e m e n t  w i t h i n  t h e  m a r i t i m e  c o m m u n i t y  

o v e r  t h e  v a l u e  of  s i m u l a t o r  c o u r s e s  a n d  s h i p h a n d l i n g  s c h o o l s  

f o r  c o n t i n u i n g  e d u c a t i o n .  W i t h o u t  t a k i n g  s i d e s  i n  t h a t  d i s p u t e ,

I b e l i e v e  t h a t  i t  is  s a f e  t o  s a y  t h a t  t h e  v a l u e  i s  n o t  t h e  s a m e  

f o r  a l l  p i l o t s .  S o m e  p i l o t a g e  a r e a s  a r e  n o t  c o v e r e d  b y  a n y  

s i m u l a t o r  p r o g r a m .  S o m e  m a y  n e v e r  b e  b e c a u s e  o f  t h e  d i f f i c u l t y  

o f  r e p l i c a t i n g  t h e  c o n d i t i o n s  o f  t h e  a r e a s .  S o m e  p i l o t a g e  

t a s k s  a r e  n o t  a p p r o x i m a t e d  i n  a n y  s i m u l a t o r  e x e r c i s e  o r  s h i p -  

h a n d l i n g  m o d e l .

T h e  e x p a n s i o n  of  c o n t i n u i n g  e d u c a t i o n  f o r  t h e  p i l o t a g e  

p r o f e s s i o n  is t h e r e f o r e  l i m i t e d  b y  t h e  a v a i l a b i l i t y  a n d  u t i l i t y  

o f  i n s t r u c t i o n a l  p r o g r a m s  a n d  e x e r c i s e s .  A  s t a t e  t h a t  w o u l d  

w a n t  t o  e s t a b l i s h  c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  s h o u l d  f i r s t  

c a r e f u l l y  e x a m i n e  w h a t  c o n t i n u i n g  e d u c a t i o n  i s  a v a i l a b l e  a n d  

w h a t  b e n e f i t s  i t  m i g h t  p r o v i d e .  I t  h a s  b e e n  m y  e x p e r i e n c e  t h a t  

s t a t e  p i l o t s  h a v e  b e e n  i n  t h e  f o r e f r o n t  o f  t h e  m a r i t i m e  i n d u s t r y  

i n  e d u c a t i n g  t h e m s e l v e s  in  t h e  l a t e s t  c h a n g e s  i n  t e c h n o l o g y  a n d  

i n  p u r s u i n g  w a y s  to m a i n t a i n  a n d  i m p r o v e  t h e i r  s k i l l s .  F o r  

t h a t  r e a s o n ,  I w o u l d  c o n s i d e r  t h e  p r i m a r y  b e n e f i t  o f  a s t a t e -  

m a n d a t e d  c o n t i n u i n g  e d u c a t i o n  p r o g r a m  t o  b e  t o  f o r m a l i z e  a n d  g i v e  

o f f i c i a l  s a n c t i o n  t o  w h a t  p i l o t s  t h e m s e l v e s  w o u l d  c o n s i d e r  a p p r o p ­

r i a t e .  I w o u l d  a l s o  s u p p o r t  s u c h  a p r o g r a m  if it w o u l d  f a c i l i t a t e  

i n c l u d i n g  t h e  s u b s t a n t i a l  c o s t s  o f  c o n t i n u i n g  e d u c a t i o n  i n  t h e



< yA u M u A / &  ,y & j< c A n e # '

M s .  M a r y  L o u  M a d d e n  

M a y  25, 1 9 9 0  

P a g e  T h i r t e e n

o c c u r s  o r  a n  a l l e g a t i o n  o f  i n c o m p e t e n c e  o r  m i s c o n d u c t  is m a d e .

M y  o w n  p e r s o n a l  v i e w  is t h a t  p i l o t  b o a r d s  o r  o t h e r  b o d i e s  r e s p o n ­

s i b l e  f o r  d i s c i p l i n i n g  p i l o t s  s h o u l d  b e  p a r t  o f  a s t a t e  a g e n c y  o r  

d e p a r t m e n t .  T h e  b e n e f i t  o f  t h a t  c o n n e c t i o n  i s  t h a t  t h e  d i s c i p l i n ­

a r y  b o d y  w o u l d  h a v e  a c c e s s  t o  t h e  r e s o u r c e s  a n d  c a p a b i l i i e s  o f  t h e  

s t a t e  g o v e r n m e n t ,  s u c h  a s  i n v e s t i g a t o r y  p e r s o n n e l  a n d  t e c h n o l o g y  

a n d  l e g a l  a s s i s t a n c e .  S o m e  p i l o t  d i s c i p l i n a r y  b o d i e s  s i m p l y  d o  

n o t  h a v e  o n  h a n d  o r  r e a d i l y  a v a i l a b l e  t h e  e x p e r t i s e  o r  r e s o u r c e s  

t o  i n v e s t i g a t e  a c c i d e n t s  o r  t o  c o n d u c t  d i s c i p l i n a r y  p r o c e e d i n g s  

i n  a m e a n i n g f u l  f a s h i o n .  W h e r e  t h a t  is  t h e  c a s e ,  a c t i o n  is o f t e n  

t o o  s l o w ,  a n d  n e i t h e r  t h e  s t a t e  n o r  t h e  p i l o t  is w e l l  s e r v e d .

I h o p e  t h a t  t h i s  i n f o r m a t i o n  a n d  m y  c o m m e n t s  a r e  h e l p f u l .

T h e  A P A  i n t e n d s  t o  f o l l o w  w i t h  g r e a t  i n t e r e s t  A l a s k a ' s  r e v i e w  

o f  i t s  p i l o t a g e  s y s t e m .  I f  t h e r e  i s  a n y  a d d i t i o n a l  i n f o r m a t i o n  

o r  a s s i s t a n c e  t h a t  C a p t a i n  N e e l y  o r  I c a n  p r o v i d e ,  p l e a s e  d o  n o t  

h e s i t a t e  t o  a s k .

S i n c e r e l y ,

P a u l  G. K i r c h n e r

P G K / w m m

c c :  C a p t a i n  P a t  J .  N e e l y ,  J r
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t h e  p i l o t a g e  r a t e  b a s e .

4. P i l o t  D i s c i p l i n e .

I d o  n o t  k n o w  o f  a n y  s t a t e  d i s c i p l i n a r y  s y s t e m  t h a t  w o u l d  

a l l o w  f o r  a m o r e  s p e e d y  r e m o v a l  o f  a n  i n c o m p e t e n t  p i l o t  t h a n  

t h e  p o w e r  t h a t  y o u  d e s c r i b e  A l a s k a  h a s  t o  s u m m a r i l y  s u s p e n d  

a l i c e n s e  i f  i t  f i n d s  a c l e a r  a n d  p r e s e n t  d a n g e r  t o  h e a l t h  o r  

s a f e t y .  I n  f a c t ,  I d o  n o t  t h i n k  a n y  s t a t e  c o u l d  h a v e  a s y s t e m  

t h a t  w o u l d  b e  m o r e  s p e e d y  a n d  s t i l l  m e e t  m i n i m a l  d u e  p r o c e s s  

r e q u i r e m e n t s .  A  d a n g e r  i n  a s u m m a r y  s u s p e n s i o n  p r o c e d u r e  s u c h  

a s  t h e  o n e  A l a s k a  a n d  s o m e  o t h e r  s t a t e s  h a v e  is  t h a t ,  a s  a 

p r a c t i c a l  m a t t e r ,  t h e  d e c i s i o n  t o  s u s p e n d  t h e  l i c e n s e  m a y  o f t e n  

b e  b a s e d  m o r e  o n  t h e  e x t e n t  o f  d a m a g e  a n d  l o s s  f r o m  t h e  a c c i d e n t  

t h a n  o n  a n  o b j e c t i v e  r e v i e w  o f  t h e  l i c e n s e - h o l d e r ' s  c o n d u c t .

A  q u i c k ,  s u m m a r y  p r o c e d u r e  i s  m o r e  l i k e l y  t o  b e  i n f l u e n c e d  b y  

p u b l i c  o p i n i o n  a n d  p o l i t i c a l  c o n s i d e r a t i o n s .  S p e e d  s h o u l d  n o t  

b e  t h e  o v e r r i d i n g  o b j e c t i v e  i n  d i s c i p l i n a r y  a c t i o n s .

T h e r e  a r e ,  h o w e v e r ,  c e r t a i n  f e a t u r e s  o f  a d i s c i p l i n a r y  

s y s t e m  t h a t  f a c i l i t a t e  p u r p o s i v e ,  f a i r  a c t i o n  t h a t  s e r v e s  t h e  

i n t e r e s t s  o f  t h e  s t a t e  a n d  p r o t e c t s  t h e  r i g h t s  o f  t h e  a c c u s e d .  

F o r  e x a m p l e ,  i n v e s t i g a t i v e  a n d  h e a r i n g  p r o c e d u r e s  s h o u l d  b e  

c l e a r l y  e s t a b l i s h e d  a n d  p u b l i s h e d .  T h e  c a p a b i l i t y  to c o n d u c t  a 

d i s c i p l i n a r y  p r o c e d u r e  s h o u l d  b e  i n  p l a c e  b e f o r e  a n  a c c i d e n t
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R e :  S u n s e t  Pilotage A ct  
O u r  Fi le  2 9 .0 39 .48

Dear B r a d :

T h a n k  you  fo r  taking the time to s to p  o f f  in K e tch ik a n  and v i s i t  

with the S E A P  Board members  and m y s e i f  on S u n s e t  and ov e rh a u l  o f  the 

Pilotage A c t .  A l th o u g h  somewhat d i s j o in te d  in o u r  e n th u s ia s m  to speak 

u p ,  I feel the p re se n ta t io n  c o v e re d  ail o f  the b a s i c  p ro b le m s  c o n f r o n t in g  

pi lotage in S o u t h e a s t  A la ska  from S E A P ' s  s t a n d p o i n t .  T h e  c r i t i c a l  

p o in t s  o f  d i s c u s s i o n  are  h e r e in a f t e r  summarized  as  I reca l l  them.

Limitat ion on L i c e n s e s  

My p e r so n a l  op in ion  i s  that i f  e n t r y  level  q u a l i f i c a t io n s  are i n ­

c r e a s e d ,  t h i s  of  i t s e l f  would s e r v e  as  a l imitat ion upon the number  o f  

l i c e n s e s  i s s u e d ,  b e ca u se  not e v e r y o n e  wi l l  be w i l l in g  to make the i n ­

v e s tm e n t  r e q j i r e d  to meet the h i g h e r  s t a n d a r d s  o f  e n t r y .  ( T h i s  i s  

b o rn e  out  b y  the number  o f  ch anne l  p i l o t s  who a re  d i sp a tc h e d  in the 

summer  who e v id e n c e  no i n t e r e s t  at all in t r a in in g  up b e ca u se  they  

would have  to i n v e s t  in w in te r - t im e  a c t i v i t i e s  in S o u t h e a s t . )

A s  I u n d e r s t a n d  S E A P ' s  p o s i t i o n ,  h o w e v e r ,  S E A P  would a l so  want 

the Pilot  Board to have the a u t h o r i t y  to open and c l o s e  e n t r y  into the 

pi lotage p r o f e s s i o n .  T h u s  f a r ,  e i th e r  o r  both c o n c e p t s  have been p o o r ­

ly r e c e iv e d  by  both the Pilot Board and i t s  a d v i s o r s ,  p r i n c ip a l l y  upon 

g r o u n d s  re la ted  to monopoly and a n t i - t r u s t .  H o w e v e r ,  a s  po inted out
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b y  Paul K i r c h n e r  in h i s  le t t e r  on b e h a l f  o f  A P A ,  th e  power  and a u th o r ­

i ty  o f  the  State  to so  re g u la te  h a s  n e v e r ,  e v e r  been  s u c c e s s f u l l y  q u e s ­

t ioned  in the  c o u r t s  o f  the  U n i ted  S t a t e s .

O p e n in g  and c l o s i n g  l i c e n s e  e n t r y  in to  p i lo ta g e ,  o f  c o u r s e ,  i s  

d i r e c t e d  related to economic  c o n c e r n s ,  and a p p ro p r ia te  m e ch a n i sm s  must  

be s e t  in p lace  to f a i r l y  a d d r e s s  th o se  m a t te r s .

T r a i n i n g  Up

You  have  r a i s e d  the q u e s t io n  o f  w h e th e r  o r  not the a s s o c ia t i o n s  

would  commit to p r o v id e  t ra in in g  a c c e s s  in o r d e r  that i n c r e a s e d  e n t r y  

level  r e q u i r e m e n t s  cou ld  be met. A s  I po inted o u t ,  t h i s  q u e s t io n  o f  

i t s e l f ,  s u g g e s t s  that S E A P  h a s  c a r r i e d  on the p r a c t i c e  o f  w i th h o ld in g  

t r a in in g  a c c e s s ,  w h i c h  S E A P  d e n i e s .

S i n c e  i t s  o rg a n iza t io n  in December  o f  19 7 0 ,  and t h r o u g h  the 1990 

s e a s o n ,  S E A P  wi l l  have d i s p a t c h e d  2 13  non-mem ber  p i lo t s  d u r in g  the 

summer  to u r  s e a s o n .  E x c l u d i n g  se a so n a l  repeat d i s p a t c h ,  S E A P  wil l  

ha ve  d i s p a t c h e d  67 ind iv id u a l  non-mem ber  p i lo t s  d u r i n g  t h i s  time frame.

A lm o s t  al l  o f  t h e s e  non-m ember  p i lo t s  came to S E A P  with  l i t t le  more 

than e n t r y  level  q u a l i f i c a t io n s ,  and w ithout  e x c e p t i o n ,  anyo ne  who 

wanted to t ra in  up  was g iv e n  the o p p o r tu n i t y  to do s o .  F o r  the most 

p a r t ,  h o w e v e r ,  t h e s e  non-m em ber s  have been c o n te n t  to sk im  o f f  the 

cream in  the sum m er  and v e r y  re lu c ta n t  to come back  in the w in te r  and 

avai l  t h e m s e l v e s  o f  t r a in in g  up o p p o r t u n i t i e s .  S E A P  h a s  s ta ted  to you 

that t h e y  would c o n t in u e  t h i s  p ra c t i c e  companion to an i n c r e a s e  in e n t r y  

level  l i c e n s e  r e q u i r e m e n t s  and l im itat ion s  on the number  o f  l i c e n s e s .  

S E A P ' s  p e r fo rm a n ce  to date sh o u ld  c o n s t i t u t e  a s s u r a n c e  that the  commit­

ment would be h o n o r e d .

N o tw i th s ta n d in g  the a b ove ,  w ithout  some s o r t  o f  s t a t u t o r y  or  r e g u ­

la tory  in v o lv e m e n t ,  t ra in in g  up c r e a t e s  and wi l l  c o n t i n u e  to c re a te  u n ­

accep tab le  r i s k s .  T r a i n i n g  up s u g g e s t s  w a r ra n ty  i f  the p i lo t  i s  then 

d i s p a t c h e d  to a p o s i t io n  w h i c h  r e q u i r e s  the e x p e r i e n c e  he h a s  ga ined  in
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•
the  t ra in in g  p ro g ra m ,  and even  more s o  i f  he  i s  admitted to mem bersh ip  

in the a s s o c ia t io n  on that b a s i s .  U n d e r  an o b l ig a to ry  p ro g ra m ,  I would 

a s su m e  that  the members  o f  the a s so c ia t io n  would  be ac t ing  in a q ua­

s i - p u b l i c  ca p a c i ty  on b e h a l f  o f  th e  State  o f  A la ska  and t h u s  not open to 

ind iv idua l  w a r r a n ty  c laim. In  a n y  e v e n t ,  t h i s  q u e s t i o n  n e e d s  to be 

e x p lo r e d  and r e s o l v e d .

T r a i n i n g  up a l so  r a i s e s  t a r i f f  p r o b le m s .  A s  c u r r e n t l y  p r a c t i c e d ,  

the non-member  p i lot  i s  c h a r g e d  fo: u s i n g  S E A P ' s  d i s p a t c h  and pool ing 

s e r v i c e s  w h i c h  c h a r g e  r a n g e s  between 25% and 10% o f  the  t a r i f f  r e c e ip t s  

gen era ted  b y  the non-member  pi lot  d e p e n d in g  upon h i s  l i c e n s e  lev e l .  

T h e s e  f u n d s  are  p a s se d  t h r o u g h  the  in c o m e - e x p e n s e  pool and are  

s h a r e d  equa l ly  b y  the  member p i l o t s .  My c o n t a c t s  w ith  o th e r  pi lotage 

s t a t e s  r e v e a l s  that s u c h  an a r ra ng em ent  i s  not u n u s u a l ,  save  that in 

o th e r  s t a t e s  s t a t u t o r y  o r  r e g u la t o r y  p r o v i s i o n  i s  made for  the p r a c t i c e .  

C o n s id e r a t io n  sh o u ld  t h e r e f o r e  be g iv e n  to s u c h  a p p ro v a l .

T h e  t a r i f f  q u e s t io n  above noted  a l so  c r e a t e s  a l iab i l i ty  p rob le m . 

T h e  income s h i f t i n g  r a i s e s  a q u e s t io n  o f  w h e t h e r  o r  n o t  the  non-member 

pi lot  i s  " w o r k i n g  f o r "  the m e m b e r s .  I f  s o ,  r e sp o n d e a t  s u p e r i o r  comes 

into p la y .  T h i s  q u e s t io n  s h o u ld  a l so  be put  to bed b y  s t a t u to r y  o r  

r e g u la t o ry  c o v e r a g e .

Tariffs

O v e r  the  y e a r s ,  the Pilot  Board  ha s  vac i l la ted  o v e r  the matter o f  

t a r i l ' s .  T h r -  h  c u r r e n t  t h o u g h t  w i th in  the  State  ad m in i s t ra t ion  that 

the Board la ck s  a u t h o r i t y  to e s t a b l i s h  t a r i f f s .  I d i s a g r e e  and have 

engaged in u n f r u i t f u l  communicat ion  with  one  o r  more a t t o r n e y s  in the 

Department o f  Law on the s u b j e c t .  In a d d iu o n ,  a l th o u g h  A S  0 8 .6 2 . 1 7 0  

c r e a t e s  a l i en  in favor  o f  the p i lo t  fo r  the t a r i f f  c h a r g e ,  no e f f e c t iv e  

measure  o f  en fo r ce m en t  i s  p r o v i d e d .  P r e s u m a b ly ,  the  s t a t u to r y  l ien i s  

to su p p lem en t  the maritime l ien w h i c h  automatica l ly  a r i s e s .  H o w e v e r ,  

the maritime l ien ca nnot  be e n f o r c e d  w ithout  s e i z u r e  o f  the " e s s e l  at
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e x t re m e  c o s t .  In t imes p a s t ,  we have s o u g h t  to in v o lv e  the  A t t o r n e y  

G e n e r a l ' s  O f f i c e  with r e g a r d  to e n fo r ce m e n t  o f  the  s t a t u t o r y  l ien w ithout  

s u c c e s s .

T h e  Pi lot  Board s h o u ld  t h e r e f o r e  be c l e a r l y  v e s t e d  with  a u t h o r i t y  

to s e t  maximum and minimum t a r i f f s ,  i f  it  u o e s  not a l ready  have s u c h  

a u t h o r i t y .  In add i t io n ,  some means o f  s im p le  en fo rcem en t  o f  the  s t a t ­

u t o r y  l ien s h o u ld  be d eve lo p e d .

Pena l t ie s

T h e  pena l t ie s  avai lable  fo r  impos it io n  upon a v e s s e l  u n d e r  

A S  0 8 .6 2 . 1 9 0  a re  l e s s  than adequate .

E n t r y  Leve l  L i c e n s i n g

S E A P  i s  in a cco rd  with  Paul K i r c h n e r ' s  adv ice  on t h i s  s u b j e c t  

g iv e n  on b e h a l f  o f  AP A .

A d m i s s io n  to m em b er sh ip  in S E A P  r e q u i r e s  more than A l a s k a ' s  

e n t r y  level  q u a l i f i c a t io n s  at all l i c e n s e  l e v e l s  be ca u se  S E A P  b e l i e v e s  

A la ska  e n t r y  level r e q u i r e m e n t s  a re  w o e fu l l y  inadequate ,  and they  do 

not  c h o o s e  to a s so c ia te  on a m em ber sh ip  level  with th o se  who b a re ly  

p o s s e s s  l i c e n s i n g  q u a l i f i c a t i o n s .  H i s t o r i c a l l y ,  pi lotage has  been based 

upon local knowledge and e x p e r i e n c e .  With 40,000 or  more mi les  o f  

c o a s t l i n e ,  A la ska  i s  s im p ly  too la rge  to s a f e l y  l i c e n s e  a pi lot for  one 

area based  upon h i s  e x p e r i e n c e  in ano th e r  area .  I t would make j u s t  as  

much s e n s e  to g iv e  an A la ska  l i c e n s e  to a B r i t i s h  Columbia pi lot  based 

upon B r i t i s h  Columbia e x p e r i e n c e .

T h e  ad m in i s t ra t ion  m u st  ac ce p t  the p re m i se  that without  s i t e  s p e ­

c i f i c  e x p e r i e n c e ,  even the b e s t  a l l -a ro u nd  pi lot  i s  not  competent to pi lot  

into an area he  has not  been b e fo re  in a pi lotage c a p a c i t y .  From time 

to t ime,  r e p r e s e n t a t i v e s  o f  the  Department  o f  Law have a d v i se d  the 

Pilot Board that a r eg u la t io n  ca l l i n g  for  s i t e  s p e c i f i c  l i c e n s in g  would be 

I l legal w ithout  " p r o o f "  o f  the n e e d ,  s u c h  p r o o f  to c o n s i s t  o f  l e n g t h y  

h e a r i n g s  o v e r  the d i f f e r e n c e s  between one po rt  and a n o th e r .  I do not
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know o f  a n y  pi lotage s ta te  w h i c h  h a s  approached  the q u e s t io n  in t h i s  

m a n n e r ,  and g iv e n  the  h i s t o r i c a l  b a c k g r o u n d  o f  pi lotage and the p r a c ­

t i c e s  o f  o t h e r  s t a t e s  w h i c h  ha ve  w i t h s to o d  at tack ,  t h e re  i s  no val id  

r e a so n  fo r  A la ska to do s o .  A s  vo iced  b y  Captain C o l l i n s  and Captain 

E l s e n s o h n ,  they  t h e m s e lv e s  and o t h e r s  l ik e  them c o n t in u a l l y  rea cq ua in t  

t h e m s e l v e s  from time to time w ith  p o r t s  o r  a re a s  they  have not r e g u l a r ­

ly  t r a n s i t e d  b y  making o b s e r v e r  t r i p s  e v e n  though  they  are  f u l l y  l i ­

c e n s e d  for  all o f  S o u t h e a s t  A l a s k a .

Pi lot  L iab i l i ty

A s  d i s c u s s e d ,  some p i lotage s t a t e s  have  adopted a dual t a r i f f  s o  as  

to p ro v id e  f u n d s  adequate  to c o v e r  l ia b i l i t y  i n s u r a n c e  premium . c o s t s .  

I f  the  v e s s e l  o p t s  fo r  the l e s s e r  t a r i f f ,  the  eve nt  i s  e x c u lp a t o r y  o f  the 

p i lo t  as  between the v e s s e l ,  i t s  o w n e r s  and the p i lo t ,  and the p i lot  i s  

c o n s i d e r e d  to be the s e r v a n t  o f  the v e s s e l .  I have ye t  to r e c e iv e  a 

s a t i s f a c t o r y  a n s w e r  from a n y o n e  in v o lv e d  with  s u c h  le g i s la t io n  a s  to 

w h y  the  m a s t e r - s e r v a n t  r e la t i o n s h ip  i s  c r i t i c a l ,  and lack ing  s u c h ,  I 

have  a lw ays  v iewed the  c re a t io n  o f  s u c h  a r e la t io n s h ip  as  a f i c t i o n .  I f  

the  s ta ted  r e la t io n s h ip  en a b le s  the  v e s s e l  to in c lu d e  the pi lot  a s  an 

a s s u r e d  on the v e s s e l ' s  i n s u r a n c e  p o l i c y ,  t h e r e  i s  a b e t te r  way to make 

p r o v i s i o n  fo r  that .  I have a sk ed  APA to c o n s i d e r  g iv in g  some g u id a n c e  

in t h i s  a re a .  At  p r e s e n t ,  the  o n ly  p ro te c t io n  the members  o f  S E A P  

have  i s  the e x c u lp a t o r y  c l a u s e  on the p i lotage t i c k e t .  H o w e v e r ,  the 

e x t e n t  to w h i ch  it i s  e f f e c t i v e  a s  to c o n te n t  i s  lo s t  w ith  r e g a rd  to 

n o n - E n g l i s h  sp e a k in g  f o r e ig n  m a s t e r s .

Pi lot Per fo rm ance

You have e x p r e s s e d  i n t e r e s t  in d e v e lo p in g  some s o r t  o f  plan w h i ch  

would  p ro v id e  for  a c h e c k  on p i lo t  p e r fo rm a n c e .  A s  d i s c u s s e d ,  S E A P  

d o e s  not be l ieve  any s u c h  e f f o r t  would w ork  i f  it d epended  upon  p a r ­

t ic ipat ion  b y  the  v e s s e l  m a s t e r s .  E x p e r i e n c e  o v e r  the y e a r s  h a s  sh o w n  

that the m a s t e r s  wi l l  not  in v o lv e  t h e m se lv e s  in eva luat ing  a p i lo t ' s
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p e r fo rm a n ce .  S E A P  som et im es  wi l l  s e l e c t i v e l y  d i s p a t c h  a ro und  a 

m a s t e r ' s  c o n c e r n ,  much to my d i s m a y ,  b e c a u s e  the  m a ste r  wil l  not 

p ro d u c e  a n y t h in g  in w r i t in g  to con fo rm  h i s  c o n c e r n .  T o  my k n o w le d g e ,  

the  Pilot  Board h a s  e x p e r i e n c e d  s im i la r  p r o b le m s .  I f  t h e re  i s  to be a 

watchdog program o f  any  s o r t ,  it m ust  r e v o lv e  a ro und  random o b s e r v e r  

c h e c k  r i d e s  by a f u l l y  l i c e n s e d  p i lo t .  Even  t h e n ,  I p e r s o n a l l y  q u e s t io n  

e i t h e r  o r  both the e f f e c t i v e n e s s  and the need fo r  s u c h  a p ro g ra m .  T h e  

b e s t  watchdog o f  all i s  the  m em b er sh ip  o f  a n y  p a r t i c u la r  a s s o c ia t io n  

w h o so  own s u r v i v a l  and s u c c e s s  d e p e n d s  upon weeding  out the 

in co m petent s  o r  t ra in in g  them up to the  r e q u i r e d  l e v e l .  H e re ,  a g a in ,  

s t i f f e r  e n t r y  level  l i c e n s e  r e q u i r e m e n t s  wi l l  go  a long way toward 

el imination o f  any need fo r  s u c h  a p ro g ra m .

A s s o c i a t i o n s

T h e  q u e s t io n  o f  w h e th e r  o r  not  m em b er sh ip  in a pi lot a s s o c ia t io n  

s h o u ld  be v o lu n t a r y  o r  mandatory  was  touched u p o n .  A s  you  are  aware 

from the  mater ia l s  you  have  u n d e r  r e v i e w ,  some a s s o c i a t i o n s  a re  a c r e a ­

tu r e  o f  the  l e g i s l a t u r e ,  some are  a c r e a t u r e  o f  a p a r t i c u la r  p i lot  b o a rd ,  

some are  v o lu n t a r y  but  " r e c o g n i z e d " ,  and o t h e r s ,  a s  in A l a s k a ,  are 

v o lu n t a r y  and " u n r e c o g n i z e d " .

T h e r e  i s  l i t t le  q u e s t io n  but  that many o f  the  legal p rob le m s  w h i ch  

have c o n f r o n t e d  S E A P  o v e r  the  y e a r s  would not  have  a r i s e n  but  for  the 

fact  that it i s  a v o lu n t a r y  " u n r e c o g n i z e d "  a s s o c i a t i o n .  At  t h i s  po int  in 

t ime,  h o w e v e r ,  I am ambiva lent  o v e r  r e s o lu t io n  o f  the q u e s t io n  r a i s e d .

I p e r s o n a l l y  have  a natura l  r e lu c ta n c e  to have  S E A P  move away from 

what h a s  e x i s t e d  fo r  tw enty  y e a r s  i f  the d e s i r e d  -goal s  can be ach ieved  

by  o th e r  m eans .  A s  m a tte r s  p r o g r e s s ,  I may be able to come up with 

som eth ing  I can  advance  to my c l i e n t s .

Legal  E n v i ro nm e n t

You have a sk ed  for  a summary o f  the type  o f  legal  c la im s  w h i c h  

have c o n f r o n t e d  S E A P  o v e r  the y e a r s .  T h e  fo l lowing l i s t i n g
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e n c o m p a s s e s  most  o f  t h e s e  c la im s :

1 .  A s s e r t i o n s  that  b e ca u se  S E A P  p e rm it s  u s e  o f  i t s  d i sp a t c h  and 

in c o m e - e x p e n s e  poo l ing  s e r v i c e  b y  n o n -m e m b e r s ,  the  non-mem ber  pi lot  

i s  e n t i t led  to m em b er sh ip  and i f  he i s  den ied  m e m b e r sh ip ,  then an­

t i - t r u s t  o r  monopoly v io la t io n s  have o c c u r r e d .

2 .  A s s e r t i o n s  that S E A P  as  an a s so c ia t io n  h a s  a r e s p o n s i b i l i t y  to 

a r ra n g e  fo r  and d i r e c t  i t s  m em ber sh ip  to permit  o b s e r v e r  t r i p s  for  

l i c e n s e  u p g ra d e  p u r p o s e s  b y  n o n - m e m b e r s .

3 .  A n t i - t r u s t  c la im s  that S E A P  h a s  no r i g h t  to d rop  a

non-member  from d i s p a t c h  c o n t r a c t  fo r  nav igat iona l  e r r o r ,  fa i lu re  to 

r e p o r t  f o r  a s s i g n m e n t ,  o r  o t h e r  c a u s e s .

4 .  -Claims that  S E A P  ca nno t  lawfu l ly  l imit i t s  m em ber sh ip  and to 

do s o  c o n s t i t u t e s  some s o r t  o f  a n t i - t r u s t  and m onopo l i s t i c  act .

5 .  C la im s  that income s h i f t i n g  a s  i s  p ra c t i c e d  in most  pi lot  a s s o ­

c ia t io n s  i s  u n la w f u l .  C u r r e n t l y ,  income s h i f t i n g  w ith in  S E A P  o c c u r s

o n ly  a s  to non-mem ber  p i lo t s  a s  above n o ted ,  and y e a r - r o u n d  e x p e n s e s

are  paid out o f  a sum m er  income pool a s  an a l te rna t ive  to income s h i f t ­

i n g .

6 .  C la im s  that b e c a u se  S E A P  accepted  a non-mem ber  for  d i s ­

p a t c h ,  the  A s s o c ia t io n  and the e n t i r e  m em bersh ip  warranted  h i s  q ua l i ­

f i c a t io n s  and can be he ld  l iable fo r  h i s  n e g l i g e n c e .

7 .  C la im s  that it  i s  i l legal  for  S E A P  to " s e l e c t i v e l y "  d i s p a t c h  by

match ing e x p e r i e n c e  w ith  the cal l  for  pi lotage even  though  l i c e n s i n g  may 

be equa l .

A d m ira l ty  A t to rn e y

You have  a sked  w h e th e r  o r  not it would be he lp fu l  to the c a u se  of  

b e t te r  r eg u la t io n  and u n d e r s t a n d i n g  o f  marine pi lotage fo r  the D ep a rt­

ment o f  Law to a s s i g n  an admira lty  a t to rn ey  to a d v i se  the Pilot Board .  

My a n s w e r  w as  and i s  " M o . "  T h e  law o f  marine p i lo tage ,  a l though  of  

admira lty d e r i v a t io n ,  i s  not the common weal o f  ad m ira l ty .  In 1952 ,
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when I was  admitted to the  p r a c t i c e  o f  la w , I was  admitted as  a " p r o c ­

tor in a d m i r a l t y " .  From the v e r y  s t a r t ,  I a c tua l ly  p ra c t i c e d  admiral ty  

law. and w as  paid a p r o c t o r ' s  fee b y  th e  A d m i ra l ty  C o u r t  fo r  e v e r y  

admira lty  a p p e a ra n ce .  H o w e v e r ,  in 19 7 0 ,  when I o r g a n iz e d  S E A P ,  and 

la ter  on S W A P A ,  my admira lty  e x p e r i e n c e  was  not  p a r t i c u la r l y  he lp fu l  to 

me a s  c o u n s e l  f o r  a p i lo t s  a s s o c i a t i o n .  A n y  competent  a t to rn e y  in the 

Department  o f  Law who wi l l  take th e  time to f u l l y  famil iar i ze  h im se l f  

with and a c cep t  the law o f  pi lotage wi l l  f i l l  the b i l l .  My p ro b le m s  with  

t h o se  a s s i g n e d  to the  Pi lot  Board o v e r  the  y e a r s  have  a r i s e n  from t h e i r  

complete  lack o f  k n ow le d g e  in the p i lotage area— not from t h e i r  g enera l  

lack,  o f  c o m p e te n c y .

What the  State  Can Do

A s  s ta ted  at the  m e e t ing ,  I b e l iev e  it to be e s s e n t ia l  that the 

A d m in i s t ra t i o n  a c ce p t  marine p i lotage for  what it i s  and h a s  been r e c o g ­

n ize d  as  b e in g  s i n c e  the  formation o f  the U n i ted  S t a t e s .  C o n g r e s s  ha s  

s e e n  f i t  to leave the  r eg u la t io n  o f  p i lotage to the ind iv idu a l  s t a t e s ,  

p r i n c i p a l l y  b e c a u se  the  marine pi lotage n e e d s  o f  the  s e v e r a l  s t a t e s  are 

d i f f e r e n t  one  to the  o t h e r  and b e c a u se  marine pi otage i s  a s i t e - s p e c i f i c  

p r o f e s s i o n .  T h e  State  m ust  a l so  rea l i ze  that competi t ion  i s  not the goal 

o f  marine p i lot  r eg u la t io n  and th a t ,  to the e x t e n t  monopoly promotes  the 

g o a l s  o f  marine p i lotage ( e . g . ,  s a f e t y  and a re a so n a b le  r e t u r n  fo r  p r o ­

f e s s i o n a l  e f f o r t  e x p e n d e d ) ,  s u c h  s h o u ld  be r e c o g n i z e d  and accepted  as  

legal and a p p ro p r ia te .  Without  accep tance  o f  t h e s e  p r e d i c a t e s ,  t h e re  

i s n ' t  much the State  can do to a c h ie v e  any  m ea sure  o f  be tterm ent  in the 

p i lotage w o r l d .  O n ce  t h e s e  p r e d i c a t e s  have  been  a c c e p t e d ,  s o u n d  s t a t ­

u t o r y  and r e g u la t o r y  c o n t r o l s  wi l l  e a s i l y  fol low to the  b e ne f i t  o f  all 

c o n c e r n e d .

M i s c e l la n e o u s

D u r in g  the c o u r s e  o f  o u r  d i s c u s s i o n s ,  I r e f e r e n c e d  you to the 

LaMoureaux c a s e  w h i c h  c r e a t e s  d i f f i c u l t y  wi th  re g a rd  to d i s p a tc h  and
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t ra in in g  up o f  l e s s e r  qua l i f ie d  p i l o t s .  T h e  c i ta t ion  for  that i s  

LaMoureaux v .  Totem Ocean T r a i l e r  E x p r e s s , 651 P . 2d 839 (A la ska 

1 9 8 2 ) .

You have a sk ed  how S E A P  v ie w s  the adv ice  o f  Paul K i r c h n e r  on 

b e h a l f  o f  the Am er ican  Pilot A s s o c ia t i o n  to the OMB. Both m y s e l f  and 

my c l i e n t s  are  in fu l l  a c co rd  with  the  p o in t s  he makes and are  e x t re m e ­

ly p leased  to have t h e s e  s h o r t c o m in g s  po inted  out by  someone remote 

from the  A la ska  pi lotage s c e n e .

S i n c e r e l y ,

Z I E G L E R ,  C L O U D Y ,  K IN G  £ P E T E R S O N

c c :  Paul C .  K i r c h n e r ,  E s q .
K u r r u s  6 K i r c h n e r ,  P. C .
1055 Thom a s  J e f f e r s o n  S t r e e t ,  N.  W. 
W a sh in g to n ,  D .  C .  20007

Jam es  D .  G i lm o re ,  E s q .
G i lmore 6 Feldman
310 K S t r e e t ,  Su i te  308
A n c h o r a g e ,  A la ska  99501
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M r .  C . L .  C l o u d y  

Z i e g l e r ,  C l o u d y ,  K i n g  &

P e t e r s o n  

3 0 1  B a w d e n  S t r e e t  

K e t c h i k a n ,  A l a s k a  9 9 9 0 1

D e a r  M r .  C l o u d y :

T h a n k  y o u  f o r  y o u r  r e c e n t  l e t t e r  a n d  m a t e r i a l s  c o n c e r n i n g

t h e  S t a t e  o f  A l a s k a ' s  r e v i e w  o f  i t s  p i l o t a g e  l a w s .

Y o u  h a v e  s u g g e s t e d  t h a t  t h e  A P A  m i g h t  b e  a b l e  to o f f e r  s o m e

i n p u t  o n  t h e  m a t t e r  o f  l i a b i l i t y  l i m i t a t i o n  i n  g e n e r a l  a n d  t h e

d u a l  t a r i f f  s y s t e m  a n d  m a s t e r - s e r v a n t  r e l a t i o n s h i p  i s s u e s  i n

p a r t i c u l a r .  I a m  n o t  s u r e  t h a t  t h e  A P A  h a s  a  f o r m a l  p o s i t i o n  o n

t h o s e  s u b j e c t s ,  b u t  I a m  h a p p y  t o  p r o v i d e  m y  o w n  v i e w s  a n d

r e s e a r c h ,  a s  f o l l o w s .

A c c o r d i n g  to o u r  i n f o r m a t i o n  a n d  r e s e a r c h ,  f i v e  s t a t e s  

( W a s h i n g t o n ,  O r e g o n ,  L o u i s i a n a ,  T e x a s  a n d  S o u t h  C a r o l i n a )  h a v e  

a d o p t e d  s o m e  f o r m  o f  l i m i t e d  l i a b i l i t y / e x c u l p a t o r y  p r o v i s i o n s  i n  

t h e i r  p i l o t a g e  s t a t u t e s .  C o p i e s  o f  t h e s e  s t a t u t o r y  p r o v i s i o n s  a r e  

e n c l o s e d .  P i l o t s  i n  o t h e r  s t a t e s  c l a i m  s i m i l a r  p r o t e c t i o n  t h r o u g h

P I L O T  L I A B I L I T Y  L I M I T A T I O N  G E N E R A L L Y



M r .  C . L .  C l o u d y  

J u l y  27, 1 9 9 0  

P a g e  T w o

p i l o t  c o m m i s s i o n  r e g u l a t i o n s ,  t a r i f f  p r o v i s i o n s  o r  c o n t r a c t  

l a n g u a g e  i n  p i l o t a g e  t i c k e t s  o r  s o u r c e  f o r m s .  T h e  e n f o r c e a b i l i t y  

o f  s u c h  n o n - s t a t u t o r y  l i a b i l i t y  l i m i t i n g  m e c h a n i s m s  is q u e s t i o n ­

a b l e .  S e e , e . g .  G u l f  T o w i n g  C o .  I n c .  v. S t e a m  T a n k e r  A m o c o  N e w  

Y o r k , 6 4 8  F. 2d 2 4 2  ( 5 t h  C i r .  1 9 8 1 ) ;  G e t t y  R e f i n i n g  a n d  M a n u f a c ­

t u r i n g  C o .  v. P u e r t o  R i c o  P o r t s  A u t h o r i t y , 5 3 1  F. S u p p .  3 9 6  

( J . P . R .  1 9 8 2 ) .  I t  i s  g e n e r a l l y  a g r e e d  t h a t  a n  e n f o r c e a b l e  l i m i ­

t a t i o n  o f  p i l o t  l i a b i l i t y  a n d  c o r r e s p o n d i n g  v e s s e l  o w n e r  r e s p o n ­

s i b i l i t y  f o r  t h i r d  p a r t y  c l a i m s  r e q u i r e s  e i t h e r  s p e c i f i c  s t a t u t o r y  

d i r e c t i o n  o r  c i r c u m s t a n c e s  o r  p r a c t i c e s  t h a t  w o u l d  i n d i c a t e  a 

k n o w i n g  a n d  v o l u n t a r y  a c c e p t a n c e  b y  t h e  v e s s e l  o w n e r  in a n o n -  

c o m p u l s o r y  p i l o t a g e  s e t t i n g ,  U n i t e d  S t a t e s  v. S S  P r e s i d e n t  V a n  

B u r e n , 4 9 0  F. 2d 5 0 4  ( 9 t h  C i r .  1 9 7 3 ) .

T h e  t r e n d  i s  d e f i n i t e l y  i n  f a v o r  o f  l i a b i l i t y  l i m i t a t i o n  f o r  

p i l o t s .  I n  a d d i t i o n  to t h e  f i v e  s t a t e s  t h a t  a l r e a d y  h a v e  it, 

s e v e r a l  o t h e r s  a r e  c o n s i d e r i n g  it. I w o u l d  e x p e c t  t h a t  t h r e e  o r  

f o u r  m o r e  s t a t e s  w i l l  a d o p t  l i m i t e d  l i a b i l i t y  p r o v i s i o n s  w i t h i n  

t h e  n e x t  t h r e e  y e a r s .

A l t h o u g h  a  d e t a i l e d  d i s c u s s i o n  o f  t h e  a r g u m e n t s  in s u p p o r t  

o f  l i m i t i n g  p i l o t  l i a b i l i t y  is  b e y o n d  t h e  s c o p e  o f  t h i s  l e t t e r ,

I s h o u l d  m e n t i o n  s o m e  o f  t h e  r e a s o n s  w h y  t h e  t r e n d  h a s  d e v e l o p e d  

o v e r  t h e  l a s t  f e w  y e a r s .  I n  t h e  p a s t ,  p i l o t s  w e r e  r a r e l y  s u e d .

A s  s e l f - e m p l o y e d ,  i n d e p e n d e n t  c o n t r a c t o r s ,  t h e y  w e r e  t h o u g h t  to

tyu xc /i/ze jo
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P a g e  T h r e e

b e  j u d g m e n t  p r o o f .  A l t h o u g h  a p o t e n t i a l  d a m a g e  a w a r d  a g a i n s t  a n  

i n d i v i d u a l  p i l o t  i s  s t i l l  o f  d u b i o u s  v a l u e  t o d a y ,  p i l o t s  a r e  

n e v e r t h e l e s s  b e i n g  n a m e d  i n  s u i t s  w i t h  i n c r e a s i n g  f r e q u e n c y ,  o f t e n  

w h e r e  r e c o v e r y  f r o m  t h e  p i l o t  i s  c l e a r l y  n o t  t h e  o b j e c t i v e  o f  t h e  

p l a i n t i f f .  I t  is v i r t u a l l y  a u t o m a t i c  n o w  t h a t  in a n y  m a r i n e  a c c i ­

d e n t ,  if a p i l o t  w a s  a b o a r d ,  h e  w i l l  b e  a n a m e d  d e f e n d a n t  i n  o n e  

o r  m o r e  l a w s u i t s .  U s u a l l y ,  t h e  l e g a l  f e e s  a l o n e  a r e  b e y o n d  t h e  

l i m i t e d  r e s o u r c e s  o f  t h e  p i l o t .  A s  a r e s u l t ,  p i l o t s  t o d a y  c o n f r o n t  

t h e  r e a l i t y  t h a t  e v e r y  t i m e  t h e y  b o a r d  a v e s s e l ,  t h e y  f a c e  t h e  

p r o s p e c t  o f  f i n a n c i a l  r u i n ,  r e g a r d l e s s  o f  h o w  w e l l  t h e y  p e r f o r m  

t h e i r  s e r v i c e s ' .  T h a t  s i t u a t i o n  d o e s  n o t  p r o m o t e  b e t t e r ,  s a f e r  

p i l o t a g e  o r  p r o v i d e  a n y  o t h e r  b e n e f i t  to  a s t a t e  o r  i t s  c i t i z e n s .

I n  e v e r y  p l a c e  w h e r e  a p i l o t  l i a b i l i t y  l i m i t a t i o n  s t a t u t e  

h a s  b e e n  a d o p t e d ,  t h e  s h i p p i n g  i n d u s t r y  h a s  s u p p o r t e d  i t.  V e s s e l  

o w n e r s  a n d  o p e r a t o r s  h a v e  m a d e  t h e  j u d g m e n t  t h a t  i t  is i n  t h e i r  

e c o n o m i c  i n t e r e s t  t o  h a v e  l i a b i l i t y  s h i f t e d  f r o m  t h e  p i l o t  t o  t h e  

v e s s e l  a n d  i t s  o w n e r  a n d  o p e r a t o r .  S t a n d a r d  m a r i n e  h u l l  a n d  P & I  

i n s u r a n c e  p o l i c i e s  h a v e  a l w a y s  c o v e r e d  l o s s  o r  d a m a g e  d u e  t o  p i l o t  

n e g l i g e n c e .  A s s u m i n g  t h a t  p i l o t a g e  r a t e s  w o u l d  h a v e  t o  r e f l e c t  

e i t h e r  t h e  c o s t  o f  m e a n i n g f u l  l i a b i l i t y  i n s u r a n c e  f o r  t h e  p i l o t  

( s u c h  i n s u r a n c e ,  i n  f a c t ,  i s  n o t  a v a i l a b l e )  o r  t h e  f i n a n c i a l  r i s k s  

t o  t h e  p i l o t  o f  t h e  u n i n s u r e d  l i a b i l i t y ,  i t  is e c o n o m i c a l l y  i n e f ­

f i c i e n t  f o r  a v e s s e l  t o  p a y  s u c h  r a t e s  w h e n  i t s  o w n  i n s u r a n c e  

a l r e a d y  p r o v i d e s  c o v e r a g e  a t  l i t t l e  o r  n o  a d d i t i o n a l  c o s t .
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P a g e  F o u r

D I F F E R E N T  F O R M S  O F  L I A B I L I T Y  L I M I T A T I O N

. • L i m i t e d  l i a b i l i t y  s t a t u t e s  t a k e  s e v e r a l  f o r m s .  T h e  f i r s t  

s t a t e  t o  a d o p t  l i m i t e d  l i a b i l i t y  w a s  O r e g o n .  I n  1 9 5 9 /  t h a t  s t a t e  • 

e n a c t e d  t h e  d u a l  r a t e  s y s t e m  t h a t  y o u  d e s c r i b e .  A t  t h e  c u r r e n t  

t i m a /  i t  is t h e  o n l y  s t a t e  w i t h  t h a t  t y p e  s y s t e m ,  w h i c h  o f f e r s  

t h e  v e s s e l  t h e  o p t i o n  o f  t w o  r a t e s .  T h e  h i g h e r  r a t e  w o u l d  i n c l u d e  

t h e  c o s t  to t h e  p i l o t  o f  o b t a i n i n g  r e a s o n a b l e  t r i p  i n s u r a n c e  c o v ­

e r i n g  t h e  p i l o t ' s  p o t e n t i a l  l i a b i l i t y  f o r  t h a t  p i l o t a g e  a s s i g n m e n t .  

A l t e r n a t i v e l y ,  a v e s s e l  m a y  e l e c t  a l o w e r  r a t e .  I n  r e t u r n  f o r  t h e  

l o w e r  r a t e ,  t h e  v e s s e l  a g r e e s  n o t  t o  a s s e r t  a n y  p e r s o n a l  l i a b i l i t y  

a g a i n s t  t h e  p i l o t  o r  p i l o t  a s s o c i a t i o n  a n d  t o  d e f e n d ,  i n d e m n i f y  

a n d  h o l d  h a r m l e s s  t h e  p i l o t  a n d  h i s  a s s o c i a t i o n  f r o m  t h i r d  p a r t y  

c l a i m s .  A d d i t i o n a l l y ,  e a c h  p i l o t  m u s t  o b t a i n  a s u r e t y  b o n d  i n  

t h e  a m o u n t  o f  $ 2 5 0 ,  w h i c h  a m o u n t  is t h e  e x c l u s i v e ,  t o t a l  l i m i t  o f  

a p i l o t ' s  l i a b i l i t y  t o  t h i r d  p a r t i e s  u n l e s s  t h e  a c t  o r  o m i s s i o n  

w a s  i n  c o n n e c t i o n  w i t h  t h e  p i l o t a g e  o f  a v e s s e l  e l e c t i n g  t o  p a y  

t h e  h i g h e r  r a t e .  O r .  R e v .  S t a t .  §§77 6 . 5 1 0 . 5 4 0  ( 1 9 8 9 ) .

In 1 9 8 1 ,  t h e  S t a t e  o f  W a s h i n g t o n  a d o p t e d  a d u a l  r a t e  s y s t e m  

v i r t u a l l y  i d e n t i c a l  t o  t h a t  o f  O r e g o n .  T h a t  s t a t u t e  w a s  r e p l a c e d  

i n  1 9 8 6 ,  h o w e v e r ,  b y  a s i m p l e  s t a t e m e n t  t h a t  a p i l o t ' s  l i a b i l i t y  

f o r  d a m a g e s  o r  l o s s  o c c a s i o n e d  b y  t h e  p i l o t ' s  e r r o r s ,  o m i s s i o n s ,  

f a u l t ,  e t c .  i n  t h e  p e r f o r m a n c e  o f  p i l o t a g e  s e r v i c e s ,  w i l l  n o t
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e x c e e d  $ 5 , 0 0 0  e x c e p t  i n  t h e  c a s e  o f  w i l l f u l  m i s c o n d u c t  o r  g r o s s  

n e g l i g e n c e .  T h e  W a s h i n g t o n  s t a t u t e  a l s o  d e c l a r e s . ,  a s  d o e s  t h e  

O r e g o n  s t a t u t e ,  t h a t  t h e  v e s s e l  a n d  i t s  o w n e r  a n d  o p e r a t o r  a r e  

l i a b l e  t o  t h i r d  p a r t i e s  f o r  t h e  p i l o t ' s  n e g l i g e n c e .  Wa s h .  Re v .  

Code  § 8 8 . 1 6 . 1 1 8  ( 1 9 0 9  P o c k e t  P a r t ) .

I n  1 9 8 8 ,  S o u t h  C a r o l i n a  a d o p t e d  a  s t a t u t e  v i r t u a l l y  i d e n t i c a l  

t o  W a s h i n g t o n ' s .  S . C .  Co d e  Ann.  § § 5 4 - 1 5 - 3 5 0 ,  - 3 6 0  (Law.  C o - o p .  

1 9 8 9  P o c k e t  P a r t ) .  A s i m i l a r ,  s i m p l e  l i m i t  o n  l i a b i l i t y  was  e n ­

a c t e d  f o r  p i l o t s  i n  H o u s t o n  ( H a r r i s  C o u n t y ) ,  T e x a s  i n  1 9 8 7 ,  a l ­

t h o u g h  t h e  l i m i t  t h e r e  i s  $ 1 , 0 0 0 .  T e x .  S t a t .  A nn .  a r t .  8 2 8 0 a  

( V e r n o n  P a m p h l e t ,  1 9 9 0 ) .  I n  1 9 89 ,  i d e n t i c a l  l i m i t a t i o n s  w e r e  

p r o v i d e d  f o r  p i l o t s  i n  G a l v e s t o n ,  F r e e p o r t  ( B r a z o r i a  C o u n t y ) ,  and  

t h e  S a b i n e  R i v e r  ( J e f f e r s o n  a n d  O r a n g e  C o u n t i e s ) ,  i c i ,  a r t s .  8 2 8 0 b -  

8 2 8 0 d .  T h e  T e x a s  s t a t u t e s  d i f f e r  f r o m  t h o s e  o f  S o u t h  C a r o l i n a ,  

W a s h i n g t o n  a n d  O r e g o n  i n  t h a t  t h e y  d o  n o t  c o n t a i n  t h e  d e c l a r a t i o n  

o f  a m a s t e r - s e r v a n t  r e l a t i o n s h i p ,  w h i c h  y o u  h a v e  m e n t i o n e d  a n d  

w h i c h  i s  d i s c u s s e d  b e l o w .  T h e y  d o ,  h o w e v e r ,  s t a t e  t h a t  t h e  

v e s s e l  a n d  i t s  o w n e r  a n d  o p e r a t o r  a r e  l i a b l e  t o  t h i r d  p a r t i e s  f o r  

a  p i l o t ' s  n e g l i g e n c e .

L o u i s i a n a  h a s  t a k e n  a s o m e w h a t  d i f f e r e n t  a p p r o a c h .  P i l o t s  

o p e r a t i n g  b e t w e e n  P i l o t t o w n  a n d  New O r l e a n s  on  t h e  M i s s i s s i p i  

R i v e r  ( t h e  C r e s c e n t  R i v e r  P i l o t s )  a r e  c o v e r e d  by a p r o v i s i o n  a d d e d  

t o  t h e i r  p i l o t a g e  s t a t u t e  i n  1986 s t a t i n g  t n a t  a n y  p e r s o n  s e e k i n g
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t o  h o l d  a  p i l o t  l i a b l e  f o r  d a m a g e s  o r  l o s s  o c c a s i o n e d  by 

t h e  p i l o t ' s  e r r o r ,  o m i s s i o n ,  f a u l t  o r  n e g l e c t  m u s t  p r o v e  by c l e a r  

a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  d a m a g e s  a r o s e  f r o m  t h e  p i l o t ' s  

g r o s s  n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t .  R e v .  S t a t  An n .  § 3 4 : 1 0 1 1  

( 1 9 9 0  P o c k e t  P a r t ) .  T h i s  s t a n d a r d  o f  c a r e / l i a b i l i t y  e x c l u s i o n  

w a s  e x t e n d e d  t o  t h e  o t h e r  two g r o u p s  o f  p i l o t s  o p e r a t i n g  on t h e  

M i s s i s s i p p i  R i v e r  i n  1 9 8 8 .  _Id §§ 3 4 : 9 6 6  ( A s s o c i a t e d  B r a n c h  [ B a r ]  

P i l o t s ) ,  3 4 : 1 0 0 5  (New O r l e a n s  -  B a t o n  R oug e  P i l o t s ) .

ANALYSIS OF THE DIFFERENT FORMS OF LI ABILITY LIMITATION

A l t h o u g h  I  u n d e r s t a n d  t h a t  y o u  h a v e  b e e n  d i s c u s s i n g  t h e  d u a l ­

r a t e  s y s t e m  w i t h  t h e  A l a s k a  0MB, i t  i s  my o p i n i o n  t h a t  t h e  W a s h i n g ­

t o n ,  S o u t h  C a r o l i n a ,  a n d  T e x a s  m o d e l  may be  t h e  p r e f e r a b l e  l i m i t a ­

t i o n  o f  l i a b i l i t y  m e c h a n i s m .  To m e ,  t h e  O r e g o n  s t a t u t e  h a s  t r o u ­

b l i n g  f e a t u r e s  t h a t  a r e  t h e  p r o d u c t  o f  t h e  l e g a l  u n c e r t a i n t i e s  

a t t e n d a n t  t o  t h a t  " f i r s t  g e n e r a t i o n "  e x p e r i m e n t  i n  l i a b i l i t y  l i m i t a ­

t i o n  a n d  o f  t h e  u n i q u e  c i r c u m s t a n c e s  s u r r o u n d i n g  i t s  a d o p t i o n  a n d  

s u b s e q u e n t  r e v i s i o n s .

T h e  d u a l  r a t e  s y s t e m  c r e a t e d  i n  t h e  s t a t u t e  i s  s o me w h a t  i l l u ­

s o r y .  I t  w a s  d e s i g n e d  t o  i m p a r t  a t  l e a s t  t h e  a p p e a r a n c e  o f  c o n s i d -  

d e r a t i o n  a n d  b a r g a i n i n g  t o  t h e  " a g r e e m e n t "  r e q u i r e d  i n  t h e  s t a t u t e  

b y  w h i c h  a v e s s e l  a n d  i t s  o w n e r  a n d  o p e r a t o r  a s s u m e s  t h e  r i s k s  o f  

t h e  p i l o t ' s  n e g l i g e n c e .  The  u n s t a t e d  b e l i e f  was  t h a t ,  i n  f a c t ,  n o
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v e s s e l  w o u l d  e l e c t  t h e  h i g h e r  r a t e .  I t  i s  my u n d e r s t a n d i n g  t h a t  

t h e  p i l o t s  h a v e  c o n t r a c t e d  w i t h  a n  i n s u r e r  who w i l l  o f f e r  t r i p  

i n s u r a n c e  b u t  t h a t  s u c h  t r i p  i n s u r a n c e  h a s  o n l y  b e e n  p u r c h a s e d  i n  

a  h a n d f u l  o f  i n s t a n c e s  o v e r  t h e  y e a r s  i n v o l v i n g ,  v e s s e l s  ( p r i m a r i l y  

d r y d o c k s )  t h a t  d o  n o t  r e g u l a r l y  e n g a g e  i n  s h i p p i n g  a c t i v i t i e s  a n d  

t h a t  d o  n o t  h a v e  t h e i r  own P&I i n s u r a n c e .  T h o s e  v e s s e l s  p u r c h a s e d  

t h e  t r i p  i n s u r a n c e  a s  a n  a l t e r n a t i v e  t o  t h e i r  own P&I p o l i c y .  T h e y  

p a i d  a  v e r y  h i g h  p r e m i u m  t h a t  w a s  a c c e p t a b l e  o n l y  b e c a u s e  i t  w a s  . 

t h e  o n l y  i n s u r a n c e  c a r r i e d .  T h a t  was  n o t  t h e  c i r c u m s t a n c e  e n v i ­

s i o n e d  by  t h e  s t a t u t e .

T h e  O r e g o n  s t a t u t e  a l s o  h a s  a  n u m b e r  o f  d e c l a r a t i o n s ,  c h a r a c ­

t e r i z a t i o n s  a n d  c e r t a i n  r e p e a t e d  p h r a s e s  d e s i g n e d  t o  b o l s t e r  t h e  

s e n s e  t h a t  t h e  v e s s e l ' s  w a i v e r  o f  c l a i m s  a g a i n s t  t h e  p i l o t  a n d  i t s  

i n d e m n i f i c a t i o n  o f  t h e  p i l o t  a r e  e i t h e r  f r e e l y  a s s u m e d  o r  a r e  

d e r i v e d  f r o m  t h e  e m p l o y m e n t  o f  t h e  p i l c t  r a t h e r  t h a n  f r o m  t h e  

s t a t u t o r y  m a n d a t e .  I  q u e s t i o n  t h e  n e e d  f o r  t h e s e  i t e m s  a n d  am 

c o n c e r n e d  t h a t  t h e y  may h a v e  u n w a n t e d  c o n s e q u e n c e s  i n  o t h e r ,  n o n ­

l i a b i l i t y  a r e a s .  Th e  m a s t e r - s e r v a n t  p r e d i c a t e  t h a t  y o u  h a v e  m e n­

t i o n e d  i s  o n e  e x a m p l e .  A n o t h e r  w o u l d  be  t h e  s t a t e m e n t  t h a t  " t h e  

s e r v i c e s  o f  a n y  i n d i v i d u a l  p i l o t . . . h a v e  b e e n  v o l u n t a r i l y  a c c e p t e d  

a n d  a r e  v o l u n t a r i l y  r e n d e r e d  p u r s u a n t  t o  t h e  e l e c t i o n  a u t h o r i z e d  

by  ORS 7 7 6 . 5 1 0 . "  A l t h o u g h  a  s i m i l a r  s t a t e m e n t  i n  a m u n i c i p a l  

t a r i f f  was  f o u n d  by t h e  c o u r t  i n  U n i t e d  S t a t e s  v .  P r e s i d e n t  Van
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B u r e n , s u p r a , t o  b e  a  s i g n i f i c a n t  f a c t o r  s u p p o r t i n g  t h e  e n f o r c e ­

a b i l i t y  o f  i m m u n i t y  p r o v i s i o n s  i n  t h e  t a r i f f ,  I  am n o t  s u r e ,  a s  

d i s c u s s e d  b e l o w ,  t h a t  s u c h  l a n g u a g e  i s  n e c e s s a r y  f o r  t h e  v a l i d i t y  

o f  a  s t a t u t o r y  p r o v i s i o n .

A d d i t i o n a l l y ,  t h e  s t a t u t e  r e f l e c t s  t h e  v i e w  t h a t  n o n c o m p u l s o r y  

p i l o t a g e  i s  a l s o  e s s e n t i a l  t o  t h e  e n f o r c e a b i l i t y  o f  t h e  d u a l  r a t e  

s y s t e m .  When t h e  O r e g o n  s t a t u t e  was  f i r s t  e n a c t e d  i n  1 9 5 9 ,  t h e  

s t a t e  d i d  n o t  h a v e  a  c o m p u l s o r y  p i l o t a g e  l a w .  I n  1 9 7 3 ,  h o w e v e r ,  

t h e  s t a t e  a d o p t e d  a  c o m p u l s o r y  p i l o t a g e  r e q u i r e m e n t .  A n u m b e r  o f  

o b s e r v e r s ,  i n c l u d i n g  t h e  l a t e  A l e x  P a r k s ,  t h e  a u t h o r  o f  t h e  1959  

s t a t u t e  a s  w e l l  a s  t h e  t r e a t i s e ,  T h e  Law o f  T u g ,  Tow,  a n d  P i l o t a g e , 

f e l t  t h a t  t h e  s w i t c h  t o  c o m p u l s o r y  p i l o t a g e  e v i s c e r a t e d  t h e  t h e o r y  

o f  v o l u n t a r y  e l e c t i o n  o n  w h i c h  t h e  d u a l  r a t e  s y s t e m  d e p e n d e d .

P a r k s  d i s c u s s e d  t h i s  s u b j e c t  i n  t h e  1932  e d i t i o n  o f  h i s  t r e a t i s e ,  

p a g e s  1 0 3 5 - 1 0 3 9  ( c o p y  e n c l o s e d ) .  I  s h o u l d  c a u t i o n  t h a t  P a r k s '  

v i e w s  e x p r e s s e d  t h e r e  w e r e  n a t u r a l l y  a f f e c t e d  by  h i s  a u t h o r s h i p  

o f  t h e  1 9 5 9  l e g i s l a t i o n ,  a  f a c t  n o t  d i s c l o s e d  i n  t h e  t r e a t i s e .

I r o n i c a l l y ,  b y  1982  P a r k s  h a d  t a k e n  t h e  p o s i t i o n  t h a t  a m o n e ­

t a r y  l i m i t  o n  p i l o t  l i a b i l i t y ,  w i t h o u t  t h e  d u a l  r a t e  m e c h a n i r m ,  

c o u l d  s u r v i v e  l e g a l  c h a l l e n g e s ,  e v e n  i n  a  c o m p u l s o r y  p i l o t a g e  s e t ­

t i n g ,  s o  l o n g  a s  i t  w as  p r e s e n t e d  a s  d e r i v i n g  f r o m  a  s t a t e ' s  a u ­

t h o r i t y  t o  m a i n t a i n  r e a s o n a b l e  p i l o t a g e  f o e s .  He s u g g e s t e d  a $ 2 5 0
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l i m i t  w i t h  t h e  r e q u i r e m e n t ,  t h a t  e a c h  p i l o t  p o s t  a  b o n d  i n  t h a t ,  

a m o u n t .

T h e  u n c e r t a i n t i e s  r e s u l t i n g  f r o m  t h e  1 9 7 3  c o m p u l s o r y  p i l o t a g e  

r e q u i r e m e n t  w e r e  a d d r e s s e d  in 19 8 3  a m e n d m e n t s  t o  t h e  O r e g o n  

s t a t u t e .  A t  t h e  u r g i n g  o f  t h e  C o l u m b i a  R i v e r  P i l o t s ,  t h e  c o m p u l ­

s o r y  p i l o t a g e  p r o v i s i o n  w a s  r e p l a c e d  b y  o n e  t h a t  a l l o w s  a  s h i p  t o  

d e c l i n e  t o  t a k e  a  s t a t e  p i l o t  u p o n  p a y m e n t  o f  3 / 4  o f  t h e  o t h e r w i s e  

a p p l i c a b l e  p i l o t a g e  f e e .  A t  t h e  u r g i n g  o f  t h e  C o l u m b i a  R i v e r  B a r  

P i l o t s ,  h o w e v e r ,  t h e  $ 2 5 0  l i a b i l i t y  l i m i t / b o n d  r e q u i r e m e n t  s u g g e s t e d  

b y  P a r k s  w a s  a l s o  a d o p t e d .  W h a t e v e r  t h e  r e l a t i v e  m e r i t s  o f  a d u a l  

r a t e  s y s t e m  v e r s u s  a  s i m p l e  l i a b i l i t y  l i m i t  may b e ,  t h e  p r e s e n c e  

o f  b o t h  i n  t h e  s a me  s t a t u t e  w o u l d  s e e m  t o  p r e s e n t  a d d i t i o n a l  q u e s t -  

t i o n s  a n d  c o n c e r n s .

I t  i s  n o t  c l e a r  t o  me t h a t  n o n - c o m p u l s o r y  p i l o t a g e  i s  e s s e n ­

t i a l  t o  t h e  v a l i d i t y  o f  a  d u a l  r a t e  s y s t e m .  I f  i t  i s ,  t h a t  w o u l d  

b e  a n  i m p o r t a n t  f a c t o r  f a v o r i n g  a l i a b i l i t y  l i m i t  i n s t e a d .  The  

p r e v a i l i n g  v i e w  t o d a y  i s  t h a t  a  " t a k e  o r  p a y "  p i l o t a g e  r e q u i r e m e n t ,  

s u c h  a s  t h a t  p r e s e n t l y  u s e d  i n  O r e g o n  a n d  a  f ew o t h e r  s t a t e s ,  i s

no  l o n g e r  a n  a c c e p t a b l e  s u b s t i t u t e  f o r  a  c l e a r ,  a f f i r m a t i v e

p i l o t a g e  r e q u i r e m e n t .  T h i s  i s  a  s u b j e c t  t o  w h i c h  t h e  APA a n d  

t h i s  f i r m  h a v e  d e v o t e d  s u b s t a n t i a l  a t t e n t i o n  i n  t h e  p a s t  y e a r .

I t  c a n n o t  b e  a d e q u a t e l y  c o v e r e d  i n  t h i s  l e t t e r .  I  s h o u l d  m e n t i o n ,

h o w e v e r ,  t h a t  t h e  C o a s t  G u a r d  h a s  e x p r e s s e d  t h e  b e l i e f  t h a t  " t a k e
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B u r e n , s u p r a , t o  be  a s i g n i f i c a n t  f a c t o r  s u p p o r t i n g  t h e  e n f o r c e ­

a b i l i t y  o f  i m m u n i t y  p r o v i s i o n s  i n  t h e  t a r i f f ,  I  am n o t  s u r e ,  a s  

d i s c u s s e d  b e l o w ,  t h a t  s u c h  l a n g u a g e  i s  n e c e s s a r y  f o r  t h e  v a l i d i t y  

o f  a s t a t u t o r y  p r o v i s i o n .

A d d i t i o n a l l y ,  t h e  s t a t u t e  r e f l e c t s  t h e  v i e w  t h a t  n o n c o m p u l s o r y  

p i l o t a g e  i s  a l s o  e s s e n t i a l  t o  t h e  e n f o r c e a b i l i t y  o f  t h e  d u a l  r a t e  

s y s t e m .  When t h e  O r e g o n  s t a t u t e  w a s  f i r s t  e n a c t e d  i n  1 9 5 9 ,  t h e  

s t a t e  d i d  n o t  h a v e  a  c o m p u l s o r y  p i l o t a g e  l a w .  I n  1 9 7 3 ,  h o w e v e r ,  

t h e  s t a t e  a d o p t e d  a  c o m p u l s o r y  p i l o t a g e  r e q u i r e m e n t .  A n u m b e r  o f  

o b s e r v e r s ,  i n c l u d i n g  t h e  l a t e  A l e x  P a r k s ,  t h e  a u t h o r  o f  t h e  1959  

s t a t u t e  a s  w e l l  a s  t h e  t r e a t i s e ,  T h e  Law o f  T u g ,  Tow,  a n d  P i l o t a g e , 

f e l t  t h a t  t h e  s w i t c h  t o  c o m p u l s o r y  p i l o t a g e  e v i s c e r a t e d  t h e  t h e o r y  

o f  v o l u n t a r y  e l e c t i o n  o n  w h i c h  t h e  d u a l  r a t e  s y s t e m  d e p e n d e d .

P a r k s  d i s c u s s e d  t h i s  s u b j e c t  i n  t h e  1982  e d i t i o n  o f  h i s  t r e a t i s e ,  

p a g e s  1 0 3 5 - 1 0 3 9  ( c o p y  e n c l o s e d ) .  I  s h o u l d  c a u t i o n  t h a t  P a r k s '  

v i e w s  e x p r e s s e d  t h e r e  w e r e  n a t u r a l l y  a f f e c t e d  by  h i s  a u t h o r s h i p  

o f  t h e  1 9 5 9  l e g i s l a t i o n ,  a  f a c t  n o t  d i s c l o s e d  i n  t h e  t r e a t i s e .

I r o n i c a l l y ,  by  1982 P a r k s  h a d  t a k e n  t h e  p o s i t i o n  t h a t  a m one ­

t a r y  l i m i t  o n  p i l o t  l i a b i l i t y ,  w i t h o u t  t h e  d u a l  r a t e  m e c h a n i s m ,  

c o u l d  s u r v i v e  l e g a l  c h a l l e n g e s ,  e v e n  i n  a  c o m p u l s o r y  p i l o t a g e  s e t ­

t i n g ,  s o  l o n g  a s  i t  was  p r e s e n t e d  a s  d e r i v i n g  f r o m  a  s t a t e ' s  a u ­

t h o r i t y  t o  m a i n t a i n  r e a s o n a b l e  p i l o t a g e  f e e s .  He s u g g e s t e d  a $ 2 5 0
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o r  p a y "  p r o v i s i o n s  a n d  c e r t a i n  o t h e r  p e r c e i v e d  s h o r t c o m i n g s  i n  

t h e  l a n g u a g e  o f  some s t a t e  p i l o t a g e  r e q u i r e m e n t s  a r e  a s e r i o u s  

p r o b l e m .  T h i s  a s s e s s m e n t  may n o t  be  j u s t i f i e d  by t h e  f a c t s .  N e v e r ­

t h e l e s s ,  t h e  C o a s t  G u a r d ' s  v i e w  a n d  t h e  p o t e n t i a l  f o r  a  f e d e r a l  

" r e m e d y "  m u s t  be  a c k n o w l e d g e d .  F o r  t h a t  a n d  o t h e r  r e a s o n s ,  a  num­

b e r  o f  s t a t e s  a r e  c u r r e n t l y  r e v i e w i n g  t h e  l a n g u a g e  o f  t h e i r  p i l o t -  

t a g e  r e q u i r e m e n t s  t o  s e e  i f  t h e y  c a n  b e  e x p a n d e d  a n d  s t r e n g t h e n e d .

I  w o u l d  h a t e  t o  s e e  a  s t a t e  move i n  t h e  o p p o s i t e  d i r e c t i o n .

A l i a b i l i t y  l i m i t a t i o n  o f  t h e  t y p e  a d o p t e d  by W a s h i n g t o n ,

S o u t h  C a r o l i n a ,  a n d  T e x a s  h a s  o b v i o u s  a d v a n t a g e s  o v e r  a d u a l  r a t e  

s y s t e m .  I t  i s  m o r e  s i m p l e  a n d  d i r e c t .  A l s o ,  b e c a u s e  s u c h  a l i m i ­

t a t i o n  i s  n o t  b a s e d  o n  a  t h e o r y  o f  v o l u n t a r y  e l e c t i o n  by  t h e  v e s ­

s e l  o w n e r ,  c o m p u l s o r y  p i l o t a g e  s h o u l d  n o t  b e  a  p r o b l e m .

Of  c o u r s e ,  t h e  c o n c e r n  w i t h  a  l i a b i l i t y  l i m i t a t i o n  i s  w i t h  

i t s  e n f o r c e a b i l i t y  a n d  c o n s t i t u t i o n a l i t y .  T h e  c o u r t s  t e n d  t o  

l o o k  w i t h  d i s f a v o r  o n  e f f o r t s  t o  s h i e l d  p r o f e s s i o n a l s  a n d  o t h e r s  

f r o m  t h e  c o n s e q u e n c e s  o f  t h e i r  own n e g l i g e n c e .  N e v e r t h e l e s s ,  

t h e r e  a r e  many f o r m s  a n d  t y p e s  o f  l i a b i l i t y  l i m i t a t i o n  t h a t  n o t

o n l y  p a s s  c o n s t i t u t i o n a l  a n d  j u d i c i a l  s c r u t i n y  b u t  a r e  i n  t h e

p u b l i c  i n t e r e s t  a s  w e l l .

T h e  i m p o r t a n t  c o n s i d e r a t i o n  i n  t h i s  a r e a  i s  t h a t  i n n o c e n t  

p e o p l e  who h a v e  s u f f e r e d  d a m a g e  t h r o u g h  t h e  a c t i o n s  o f  o t h e r s  m u s t  

b e  a b l e  t o  s e c u r e  c o m p e n s a t i o n  f o r  t h a t  d a m a g e .  So  l o n g  a s  a n
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i n j u r e d  p a r t y ' s  r i g h t  t o  r e c o v e r  f o r  d a m a g e s  f r o m  so me  s o u r c e  i s  

n o t  j e o p a r d i z e d ,  t h e  p l a c e m e n t  o f  l i a b i l i t y  c a n  b e  t r e a t e d  a s  

e s s e n t i a l l y  a n  e c o n o m i c  m a t t e r .  S h i f t i n g  l i a b i l i t y  f r o m  o n e  p a r t y  

t o  a n o t h e r  o c c u r s  f r e q u e n t l y  w h e t h e r  b y  l a w  o r  b y  p r i v a t e  c o n t r a c t .  

F o r  e x a m p l e ,  a  s t a n d a r d  s h i p  r e p a i r  c o n t r a c t  w i l l  r e q u i r e  t h e  v e s s e l  

o w n e r  t o  w a i v e  c o n s e q u e n t i a l  a n d  i n c i d e n t a l  d a m a g e s  a r i s i n g  o u t  o f  

f a u l t y  w o r k m a n s h i p  a n d  t o  i n d e m n i f y  t h e  s h i p y a r d  a g a i n s t  t h i r d  

p a r t y  c l a i m s  a r i s i n g  o u t  o f  t h e  y a r d ' s  p e r f o r m a n c e  o f  t h e  r e p a i r  

w o r k ,  e v e n  c l a i m s  i n v o l v i n g  n e g l i g e n c e  by  t h e  y a r d .  T h i s ,  i s  

a c c e p t a b l e  t o  a v e s s e l  o w n e r ,  i n  m o s t  c a s e s ,  b e c a u s e  i t  i s  much 

c h e a p e r  t o  h a v e  t h e  v e s s e l ' s  i n s u r a n c e  c o v e r  t h o s e  c l a i m s .  As 

w i t h  a p i l o t a g e  a s s i g n m e n t ,  t h e  p o t e n t i a l  d a m a g e s  a n d  t h e  r e s u l t i n g  

c o s t  o f  i n s u r i n g  a g a i n s t  t h e  d a m a g e s  w o u l d  f a r  o u t w e i g h  t h e  v a l u e  

o f  t h e  r e p a i r  j o b  i f  t h e  y a r d  w e r e  t o  a s s u m e  l i a b i l i t y  f o r  i t s  

n e g l i g e n c e .

I  b e l i e v e  t h a t  i t  i s  a  l e g i t i m a t e  e x e r c i s e  o f  s t a t e  p o w e r  t o  

l i m i t  a  p i l o t ' s  l i a b i l i t y .  I t  i s  a  r a t i o n a l  f e a t u r e  o f  a c o m p r e h e n ­

s i v e  s y s t e m  d e s i g n e d  t o  a s s u r e  t h a t  a n  a d e q u a t e  n u m b e r  o f  w e l l -  

t r a i n e d  p i l o t s  a r e  a v a i l a b l e  t o  h a n d l e  a l l  v e s s e l s  m o v i n g  i n  t h e  

s t a t e ' s  w a t e r s  a n d  t h a t  p i l o t a g e  r ' x t e s  a r e  m a i n t a i n e d  a t  r e a s o n a b l e  

l e v e l s .

A s t a t u t o r y  l i m i t a t i o n  s h o u l d  h a v e  t h e  f o l l o w i n g  f e a t u r e s ,  

e a c h  o f  w h i c h  c a n  b e  f o u n d  i n  o n e  o r  m o r e  o f  t h e  e x i s t i n g  s t a t u t e s :
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1 .  a  s t a t e m e n t  o f  l e g i s l a t i v e  f i n d i n g s  a n d  i n t e n t  j u s t i f y i n g  
t h e  l i m i t a t i o n ;

2 .  a c l e a r ,  s i m p l e ,  m o n e t a r y  l i m i t a t i o n ;

3 .  a n  e x l u s i o n  f r o m  t h e  l i m i t a t i o n  f o r  w a n t o n  a n d  r e c k l e s s  
a c t s  ( t h e  u s e  o f  t h e  t e r m  " g r o s s  n e g l i g e n c e  s h o u l d  be  
a v o i d e d  i f  p o s s i b l e ) ;  a n d

4 .  a  s t a t e m e n t  t h a t  t h e  v e s s e l ,  i t s  o w n e r  a n d  o p e r a t o r  r e m a i n  
l i a b l e  f o r  d a m a g e  o r  l o s s  o c c a s i o n e d  by  t h e  v e s s e l  a s  a 
r e s u l t  o f  a n y  a c t  by  t h e  p i l o t  i n  t h e  p e r f o r m a n c e  o f  h i s  
p i l o t a g e  d u t i e s .

An a d d i t i o n a l  c o n s i d e r a t i o n  i n  t h i s  a r e a  i s  t h a t  t h e  l i m i ­

t a t i o n  s h o u l d  n o t  o n l y  f i x  t h e  p i l o t ' s  p o t e n t i a l  l i a b i l i t y  f o r  

d a m a g e s ,  i t  s h o u l d  p r o v i d e  a  d i s i n c e n t i v e  f o r  s u i n g  t h e  p i l o t  o r  

o t h e r w i s e  p r o t e c t  t h e  p i l o t  f r o m  t h e  s t a g g e r i n g  l e g a l  f e e s  t h a t  

a c c o m p a n y  t h e s e  t y p e s  o f  s u i t s .  I  h a v e  no  s p e c i f i c  r e c o m m e n d a t i o n s  

o n  t h a t  p o i n t ,  a l t h o u g h  I  am f a m i l i a r  w i t h  many o f  t h e  i d e a s  a n d  

s u g g e s t i o n s  f r o m  v a r i o u s  p i l o t  a t t o r n e y s  a n d  o t h e r  i n t e r e s t e d  

o b s e r v e r s .  T h e  s t a t e  s t a t u t e s  e n c l o s e d  h a n d l e  t h i s  i n  d i f f e r e n t  

w a y s .  F o r  e x a m p l e ,  t h e  O r e g o n  a n d  T e x a s  s t a t u t e s  p r o v i d e  t h a t  i n  

t h e  e v e n t  t h a t  a  p i l o t  i s  named  i n  a s u i t  f o r  w h i c h  t h e  l i m i t a t i o n  

w o u l d  be  a p p l i c a b l e ,  t h e  p i l o t  c a n  p a y  t h e  l i m i t a t i o n  a m o u n t  i n t o  

t h e  c o u r t  a n d  h a v e  t h e  p r o c e e d i n g  d i s m i s s e d  a s  t o  h i m .

F i n a l l y ,  I  m u s t  a c k n o w l e d g e  t h a t  t h e  l a w  i n  t h i s  a r e a  i s  

n e i t h e r  e x t e n s i v e  n o r  c e r t a i n .  No c a s e  o f  w h i c h  I  am a w a r e  h a s  

d i r e c t l y  a d d r e s s e d  t h e  e n f o r c e a b i l i t y  o r  v a l i d i t y  o f  a n y  o f  t h e  

f i v e  l i m i t a t i o n  s t a t u t e s .  T h e  l i a b i l i t y  e x c l u s i o n  i n  t h e  O r e g o n
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s t a t u t e  w a s  a p p l i e d  i n  t h e  w e l l - k n o w n  HALCOUSSI c a s e ,  O l y m p i a  

S a u n a  C o m p a n i a  S . A .  v U n i t e d  S t a t e s ,  604 F S u p p .  1297  (D.  O r .

1 9 8 4 ) .  To  my k n o w l e d g e ,  t h e  v a l i d i t y  o f  t h e  l i a b i l i t y  e x c l u s i o n  

i n  t h a t  s t a t u t e  w a s  n o t  c h a l l e n g e d ,  h o w e v e r ,  I  h a v e  a l s o  b e e n  

t o l d  t h a t  t h e  L o u i s i a n a  ( C r e s c e n t  R i v e r )  s t a n d a r d  o f  c a r e  s t a t u t e  

w a s  d e t e r m i n e d  by  a  c o u r t  t o  b e  p r o c e d u r a l  r a t h e r  t h a n  s u b s t a n t i v e  

a n d  was  a p p l i e d  t o  a n  a c c i d e n t  t h a t  o c c u r e d  p r i o r  t o  t h e  e n a c t m e n t  

o f  t h e  s t a t u t e .

W h i l e  t h e r e  i s  n o  c a s e  t h a t  c a n  be  c i t e d  a s  d i r e c t l y  u p h o l d i n g  

t h e  e n f o r c e a b i l i t y  o f  a  l i a b i l i t y  l i m i t i n g  s t a t u t e ,  I  d o  t h i n k  

t h a t  t h e  t r e n d  i n  a d o p t i n g  s u c h  s t a t u t e s  c a n  be  s e e n  a s  r e f l e c t i n g  

a  g r o w i n g  l e v e l  o f  c o m f o r t  i n  t h e  l e g a l  a n d  p o l i c y  j u s t i f i c a t i o n s  

f o r  l i m i t i n g  p i l o t  l i a b i l i t y .  U n t i l  s u c h  t i m e  a s  t h e  c o u r t s  g i v e  

s p e c i f i c ,  c o n t r a r y  d i r e c t i o n ,  t h i s  t r e n d  s h o u l d  c o n t i n u e .

M a s t e r / S e r v a n t  R e l a t i o n s h i p  a n d  L i a b i l i t y  L i m i t a t i o n

A d e c l a r a t i o n  o f  a  p i l o t ' s  s t a t u s  a s  t h e  s e r v a n t  o f  a  v e s ­

s e l  a n d  o f  i t s  o w n e r  a n d  o p e r a t o r  i s  n o t  common t o  a l l  s t a t u t o r y  

l i a b i l i t y  l i m i t a t i o n  s c h e m e s .  T h e  T e x a s  s t a t u t e s ,  f o r  e x a m p l e ,  d o  

n o t  c o n t a i n  a n y  s u c h  d e c l a r a t i o n ,  a l t h o u g h  t h e y  d o  s t a t e  t h a t  a 

v e s s e l  i t s  o w n e r  a n d  o p e r a t o r  a r e  l i a b l e  f o r  t h e  a c t s  o f  a  p i l o t .  

I r o n i c a l l y ,  o n e  s t a t e ,  C a l i f o r n i a ,  h a s  s u c h  a d e c l a r a t i o n  b u t  d o e s  

n o t  h a v e  l i a b i l i t y  l i m i t a t i o n .  C a l .  H a r b .  & N av .  Code  § 1 1 3 4  ( W e s t
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I  h a v e  n e v e r  s e e n  a n  e x p l a n a t i o n  o f  why t h e  m a s t e r / s e r v a n t  

d e c l a r a t i o n  i s  i n  t h o s e  s t a t u t e s  t h a t  h a v e  i t .  I t  i s  my b e l i e f ,  

h o w e v e r ,  t h a t  t h e y  a l l ,  i n c l u d i n g  t h e  o n e  i n  t h e  C a l i f o r n i a  s t a t ­

u t e ,  c a n  b e  t r a c e d  b a c k  t o  t h e  o r i g i n a l  1959 O r e g o n  d u a l  r a t e  s t a t ­

u t e .  My i m p r e s s i o n  i s  t h a t  i t  was  c o n s i d e r e d  a s  a n o t h e r  f e a t u r e  

c o n t r i b u t i n g  t o  t h e  e n f o r c e a b i l i t y  o f  t h e  l i a b i l i t y  l i m i t a t i o n .

I  w o u l d  g u e s s  t h a t  A l e x  P a r k s  t o o k  i t  f r o m  t h e  s t a n d a r d  " p i l o t a g e  

c l a u s e "  i n  t o w i n g  c o n t r a c t s .  T h e s e  c l a u s e s  a r e  u s e d  t o  a p p l y  t h e  

b o r r o w e d  s e r v a n t  d o c t r i n e  t o  t h e  p r o v i s i o n  by a t o w i n g  c o m p a n y  o f  

a d o c k i n g  p i l o t  f o r  a v e s s e l .  T h e y  t y p i c a l l y  s t a t e  t h a t  w he n  a 

d o c k i n g  p i l o t  b o a r d s  t h e  v e s s e l ,  h e  i s  t h e  s e r v a n t  o f  t h e  v e s s e l  

a n d  i t s  o w n e r  a n d  t h a t  t h e  t o w i n g  c o m p a ny  w i l l  n o t  be  r e s p o n s i b l e  

f o r  h i s  a c t i o n s .  I n  c o n t r a s t  t o  l i a b i l i l t y  e x c l u s i o n / l i m i t a t i o n  

c l a u s e s  i n  p i l o t a g e  t i c k e t s ,  " p i l o t a g e  c l a u s e s "  i n  t o w i n g  c o n t r a c t s  

h a v e  b e e n  r e p e a t e d l y  u p h e l d  i n  c o u r t .  Sun O i l  Co.  v .  D a l z e l l , 287 

U . S .  291 ( 1 9 3 2 ) ;  s e e  a l s o , P a r k s ,  Law o f  T u g ,  Tow a n d  P i l o t a g e ,  

1 0 5 7 - 1 0 6 5 .
«

W h a t e v e r  t h e  r e a s o n  f o r  i n c l u d i n g  t h e  m a s t e r - s e r v a n t  p r o ­

v i s i o n  i n  t h e  O r e g o n  s t a t u t e ,  I  b e l i e v e  t h a t  t h e  o t h e r  s t a t e s  

s i m p l y  c o p i e d  i t  w i t h o u t  a g r e a t  d e a l  o f  t h o u g h t .

I n  t h e  c a s e  o f  t h e  1959 O r e g o n  s t a t u t e ,  t h e  m a s t e r - s e r v a n t  

p r o v i s i o n  d i d  n o t  make  a c h a n g e  i n  l a w .  As yo u  k n ow,  t h e

Mr. C .L . Cloudy
J u ly  27, 1990
Page Fourteen
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P a g e  F i f t e e n

t r a d i t i o n a l  m a r i t i m e  p r i n c i p l e  i s  t h a t  i n  a  n o n - c o m p u l s o r y  p i l o t a g e  

s e t t i n g ,  t h e  s h i p  i s  l i a b l e  i^n r e m  a n d  t h e  s h i p o w n e r  i s  l i a b l e  i n  

p e r s o n e m  f o r  t h e  n e g l i g e n c e  o f  a  p i l o t .  T h e  t h e o r y  i s  t h a t  t h e  

p i l o t  i n  t h o s e  c a s e s  i s  a v o l u n t a r i l y  h i r e d  e m p l o y e e  o f  t h e  v e s s e l  

a n d  i t s  o w n e r  o r  o p e r a t o r ,  a n d ,  u n d e r  t h e  r u l e  o f  r e s p o n d e a t  

s u p e r i o r , t h e  o w n e r  o r  o p e r a t o r  i s  r e s p o n s i b l e  f o r  d a m a g e s  c a u s e d  

b y  t h e  p i l o t ' s  n e g l i g e n c e  j u s t  a s  much a s  t h e y  w o u l d  be  f o r  a n y  

m emb er  o f  t h e  c r e w .  S e e ,  e . g .  Homer  R a m s d e l l  T r a n s  Co.  v .  C o m p a q n i e  

G e n e r a l e  T r a n s a t l a n t i q u e , 128 U . S .  4 0 6 ,  ( 1 9 0 1 ) ;  C a l i f o r n i a  v .

N o r f o l k , 435  F .  S u p p  1 0 39  ( N . D .  C a l .  1 9 7 8 ) .  S i n c e  O r e g o n  h a d  a 

n o n - c o m p u l s o r y  p i l o t a g e  s y s t e m  i n  1 9 5 8 ,  t h e  s t a t u t o r y  r e c i t a t i o n  

t h a t  t h e  p i l o t  i s  t h e  s e r v a n t  o f  t h e  v e s s e l  a n d  i t s  o w n e r  a n d  

o p e r a t o r  w o u l d  h a v e  m e r e l y  c o d i f i e d  e x i s t i n g  m a r i t i m e  l a w .

I n  t h e  c a s e  o f  c o m p u l s o r y  p i l o t a g e ,  t h e  p i l o t  i s  d e e m e d  a n  

i n d e p e n d e n t  c o n t r a c t o r .  T h e r e  i s  n o  m a s t e r - s e r v a n t  r e l a t i o n s h i p  

b e t w e e n  t h e  v e s s e l  o w n e r  a n d  o p e r a t o r ,  o n  t h e  o n e  h a n d ,  a n d  t h e  

p i l o t ,  o n  t h e  o t h e r .  As  a  c o n s e q u e n c e ,  t h e  v e s s e l  o w n e r  o r  o p e r ­

a t o r  i s  n o t  p e r s o n a l l y  l i a b l e  f o r  d a m a g e  c a u s e d  by  t h e  p i l o t ' s  

n e g l i g e n c e .  P e o p l e  o f  C a l i f o r n i a  v .  I t a l i a n  M o t o r s h i p  I l i c e , 534 F.  

2d 836  ( 9 t h  C i r .  1 9 7 6 ) ;  M a t t e r i a  v .  C o m m e r c i a l  C a b l e  C o . , 137 F.  

S u p p .  472  ( S . D . H . Y .  1 9 5 6 ) ;  New York  Dock Co.  v .  New York a n d  

C u b a  M a i l  S . S .  C o . , 1931 A . M . C .  1 3 4 9 ,  a f f  ' d . 1932 A. M. C .  1984  

( N . Y .  S u p .  C t . ) I n  c o m p u l s o r y  p i l o t a g e ,  t h e  v e s s e l ,  h o w e v e r ,  i s
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l i a b l e  _in r e m  f o r  d a m a g e s  c a u s e d  by  t h e  n e g l i g e n c e  o f  t h e  p i l o t .  

T h e  C h i n a  v .  W a l s h , 74 U . S .  (7  W a l l . )  5 3 , 1 9  L .  Ed .  67 

( 1 8 6 8 ) .  Th e  B a r n s t a b l e . 181 U . S .  464 ( 1 9 0 0 ) .

W a s h i n g t o n ,  C a l i f o r n i a  ( S a n  F r a n c i s c o  B a y  o n l y ) ,  S o u t h  C a r o ­

l i n a ,  a n d  L o u i s i a n a  a l l  h a v e  c o m p u l s o r y  p i l o t a g e .  As a c o n s e ­

q u e n c e ,  i t  w o u l d  a p p e a r  t h a t  t h e  m a s t e r - s e r v a n t  d e c l a r a t i o n s  i n  

t h e i r  s t a t u t e s  make  a  s u b s t a n t i v e  c h a n g e  o f  l a w .  I  h a v e  e x p r e s s e d  

p r e v i o u s l y , ,  h o w e v e r ,  my own o p i n i o n  t h a t  a  s t a t e m e n t  e x t e n d i n g  

l i a b i l i t y  f o r  a  p i l o t ' s  n e g l i g e n c e  t o  a v e s s e l  an d  i t s  o w n e r  a n d  

o p e r a t o r  i s  a d e s i r a b l e  a n d  p e r h a p s  n e c e s s a r y  f e a t u r e  o f  a  s y s t e m  

f o r  l i m i t i n g  a p i l o t ' s  l i a b i l i t y .  A s u b s t a n t i v e  c h a n g e  o f  l a w  

t o  a c c o m p l i s h  t h a t  w o u l d  t h e r e f o r e  b e  r e q u i r e d  by s t a t u t e  i n  

c o m p u l s o r y  p i l o t a g e  s t a t e s .

I t  s e e m s  t o  me t h a t  s u c h  a s t a t u t o r y  c h a n g e  n e e d  n o t  be  i n  

t h e  f o r m  o f  a d e c l a r a t i o n  o f  a m a s t e r - s e r v a n t  r e l a t i o n s h i p .  A 

d i r e c t  s t a t e m e n t  o f  v e s s e l  o w n e r  a n d  o p e r a t o r  l i a b i l i t y  w i t h o u t  

t h e  m a s t e r - s e r v a n t  l a n g u a g e ,  s u c h  a s  t h a t  f o u n d  i n  t h e  T e x a s  

s t a t u t e s ,  s h o u l d  be  s u f f i c i e n t .  T h e r e  a r e  some  u n f o r t u n a t e ,  

n o n - l e g a l  c o n s e q u e n c e s  t o  d e c l a r i n g  a  p i l o t  t o  b e  a  s e r v a n t  o f  t h e  

v e s s e l  a n d  i t s  o w n e r  a n d  o p e r a t o r .  W h e r e v e r  p o s s i b l e ,  b o t h  t h e  

s t a t e  a n d  t h e  p i l o t s  s h o u l d  be  c a r e f u l  t o  p r o m o t e  t h e  i m p o r t a n c e  

o f  t h e  s t a t e  p i l o t ' s  i n d e p e n d e n c e  o f  t h e  v e s s e l  a n d  i t s  o w n e r .

When a  s t a t e  p i l o t  b o a r d s  a  v e s s e l ,  h i s  p r i m a r y  o b l i g a t i o n  i s  t o

Mr. C .L . Cloudy
Ju ly  27, 1990
Page S ix te e n
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p r o t e c t  t h e  s t a t e ,  i t s  c i t i z e n s  a n d  i t s  e n v i r o n m e n t .  Any u n n e c e s ­

s a r y  d i m i n u t i o n  o f  t h e  s t a t e  p i l o t ' s  s t a t u s  s h o u l d  b e  a v o i d e d .

F e d e r a l  L e g i s l a t i o n  A f f e c t i n g  V e s s e l  O w n e r / O p e r a t o r  
L i a b i l i t y  f o r  P i l o t  N e g l i g e n c e

An i s s u e  t h a t  h a s  n o t  y e t  b e e n  c o n s i d e r e d  i n  a n y  d e p t h ,  t o  

my k n o w l e d g e ,  i s  t h e  e f f e c t  t h a t  t h e  f e d e r a l  o i l  s p i l l  l i a b i l i t y  

a n d  p r e v e n t i o n  l e g i s l a t i o n  may h a v e  on  l i a b i l i t y  f o r  p i l o t  n e g ­

l i g e n c e .  T h a t  l e g i s l a t i o n  w i l l  s o o n  b e  c o m p l e t e d .  I t  w i l l  p r o v i d e  

t h a t  a v e s s e l  o w n e r  a n d  o p e r a t o r ,  a n d  p e r h a p s  t h e  o w n e r  o f  t h e  

c a r g o ,  w i l l  be  l i a b l e ,  up  t o  t h e  l i m i t s  s e t  i n  t h e  b i l l ,  f o r  

d a m a g e s  f r o m  o i l  s p i l l s  c a u s e d  by t h e  v e s s e l  o w n e r  o r  o p e r a t o r ,  

i t s  e m p l o y e e s ,  a g e n t s ,  a n d  o t h e r s  i n  a  " c o n t r a c t u a l  r e l a t i o n s h i p ,  

e x i s t i n g  d i r e c t l y  o r  i n d i r e c t l y ,  w i t h  t h e  [ v e s s e l  o w n e r  o r  o p e r ­

a t o r ] . "  A l t h o u g h  t h e  q u e s t i o n  h a s  n o t  b e e n  a d d r e s s e d  d u r i n g  c o n ­

s i d e r a t i o n  o f  t h e  b i l l s  i n  C o n g r e s s ,  I  w o u l d  a s s u m e  t h a t  a p i l o t ,  

c o m p u l s o r y  o r  n o n - c o m p u l s o r y ,  w o u l d  be  t r e a t e d  a s  a  p a r t y  i n  a 

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  v e s s e l  o w n e r  o r  o p e r a t o r .

I f  t h a t  w i l l  i n d e e d  b e  t h e  c a s e ,  t h e  e f f e c t  o f  t h e  f e d e r a l  

l e g i s l a t i o n  w o u l d  b e  t o  a s s u r e  a d e e p  p o c k e t  f o r  o i l  s p i l l  

d a m a g e s  c a u s e d  by t h e  a c t s  o f  a  p i l o t .  As a  c o n s e q u e n c e ,  t h e r e  

s h o u l d  be  e v e n  l e s s  h e s i t a n c y  o v e r  e x c l u d i n g  o r  l i m i t i n g  a  p i l o t ' s  

l i a b i l i t y .  R e t a i n i n g  p i l o t  l i a b i l i t y  w o u l d  p r o v i d e  no  b e n e f i t  t o



t h e  p u b l i c  i n  t e r m s  o f  p r e s e r v i n g  u s e f u l  s o u r c e s  f o r  c o m p e n s a t i o n .  

O n c e  v e s s e l ' o w n e r s  a r e  made  r e s p o n s i b l e  f o r  a p i l o t ' s  a c t s  b y  

t h i s  l e g i s l a t i o n ,  I  am s u r e  t h a t  t h e y  w o u l d  much r a t h e r  h a v e  

r e s t r a i n e d  p i l o t a g e  f e e s  t h a n  p a y  h i g h e r  f e e s  r e q u i r e d  t o  c o v e r  a 

p i l o t ' s  p o t e n t i a l  l i a b i l i t y .

I  h o p e  t h a t  t h i s  i n f o r m a t i o n  a n d  t h e s e  v i e w s  a r e  h e l p f u l .

Mr. C .L . Cloudy
Ju ly  27, 1990
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