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Equipment: 10.0

Funding will provide one-time equipment costs
for the Marine Pilot Coordinator position. This
funding will also provide for on-going office
space costs.

TOTAL COSTS: $96.0

Revenues:

There are approximately 123 1licensed marine pilots whose licensing
fees must be 1increased to cover the new costs provided 1in the bill.
In addition, current expenses of the Board of Marine Pilots exceed
revenues generated through licensing fees tosupport its licensing

program. Therefore, licensing fees will have to be increased
substantially in order for the licensing program to support its
costs. Biennial licensing fees of $2,040 ($1,020 per year) will be
necessary to fully fund program costs. Marine Pilot licensees
currently pay a biennial fee of $180 ($90 per year), and reflect a
deficit of $36.2 in covering its costs by Jlicensing fees. If

licensing fees are not increased to cover program costs, the program
must then be supported by the general fund.

Since marine pilot licenses are due for renewal on December 31, 1992
(FY 93), revenues will not be collected in the first year of
operation under provisions ofHB 194. Funding in the first year
must therefore be covered by general funds, unless a special one
time assessment fee is made to licensees 1in FY 92.

The revenues identified in this fiscal note are based on the
assumption that Ilicensees will be willing to 1increase their fees to
fully cover the costs of its licensing program beginning in FY 93 in
conjunction with the license renewal period.
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Representative Cheri L. Davis

TESTIMONY
MAFIINE PILOTAGE ACT
HOUSE BILL 194

The legislatures of all coastal States have, by statute, created boards or
commissions to govern the operation of pilots of their respective states;
for the appointment and licensing of such pilots; and, frequently, for the
fixing of rates for pilots. Such boards and commissions are administrative
agencies and, assuch, are creatures of statute. The jurisdiction and
authority which they assert must be found within the four corners of the
statutes under which they were created.

House Bill 194 gives our Board of Marine Pilots this jurisdiction and authority.

It has been almost twenty years since any major chanﬁes were made
regarding piloting in Alaska. Since introducing this bill, Ihave been told
by some people, 'things are fine....if it isn't broken, don't fix it." While |
don't feel our pilotage regulations are 'broken,* Ido feel they can use
some much needed maintenance.

Pilots play an important, inte%ral part, of transportation in Alaska. Pilots are
taken on board at a particular place for the purpose of conducting a
ship through inside coastal waters, or from or into a port. Itistheir ‘local
knowledge' that ensures the safe passage of vessels through our waters.

This bill isa product of compromise. Ihave met with several
representatives from the shipping industry, pilot board members, pilots
and pilot organizations. lhave taken into consideration all of their
comments and requests and incorporated those constructive
suggestions into this bill.

The Law of Tug, Tow and Pilotage gives a history of everything you could
ever want to kr.ow about piloting. ltgives a history of the pilotage
industry and cites court cases that back-up the need for a strong Pilot
Board. Giving the board the statutory power to enforce and regulate its
pilots will serve inthe best interest of Alaska.

Thank you.



Sectional Summar
CS for House Bill 19

Section 1ofthe bill sets out the findings of the legislature in regard to
marine pilots and the Board of Marine Pilots.

Section 2 of the billamends AS 08.62.020 in order to add the public
members of the board to this section.

Section 3 of the billamends AS 08.62.030 by requiring the Board of Marine
Pilots to hold at least four meetings each {)ear and by allowing special
meetings to be called by the chair of the board or a majority of the
membership of the board.

Section 4 of the bill repeals and reenacts AS 08.62.040 relating to the
powers and duties of the Board of Marine Pilots.

Section 5 of the hill adds a new section to AS 08.62 providing that the
Department of Commerce and Economic Development, after
consultation with the Board of Marine Pilots, may employ a marine gilot
coordinator approved by the board to administer and enforce AS 08.62.

Section 6 of the hill repeals and reenacts AS 08.62.080 relating to the
requirement for a pilot license and to the expiration date of pilot licenses.
Furthermore, it allows for a pilot to be licensed for not more than one
pilotage region at one time.

Sections 7 and 8 of the bill amends AS08.62.090 to add requirements that
a pmso_n must apply to take an examination administered by the Board
of MMarine Pilots at least 45 days before the scheduled date of the
examination and that the board establish and publish the dates for future
examinations.

Section 9 of the hill amends AS 08.62 by establishin? the qualifications for
a deputy marine pilot license. Section 08.62.097 relates to training
programs for the Deputy Marine Pilot and establishes standards for those
training programs.

Section 10 of the bill repeals and reenacts AS 08.62.100 relating to the
qualifications for a marine pilot license.

Section 11 of the hill repeals and reenacts AS 08.62.120 relating to the
Ir_equwements for renewal of marine pilot and deputy marine pilot
icenses.



Section 12 of the bill repeals and reenacts AS 08.62.130 relating to
requirements for the reinstatement of lapsed marine pilot and deputy
marine pilot licenses.

Section 13 of the hillamends AS 08.62.150(a) relating to grounds for
|m|p05|t|on of disciplinary sanctions on marine pilots and deputy marine
pilots.

Section 14 of the billamends AS 08.62.160 relating to the mandatory
employment of marine pilots by extending the mandatory pilotage
requirement to inland and costal waters of Alaska. Furthermore vessels
subject to this chapter shall be under the conduct of a marine pilot unless
the marine pilot is relieved for cause.

Section 15 of the bill adds a new section to AS08.62 relating to the liability
of marine pilots, marine pilot organizations, vessels, their cargo, owners
and operators of vessels, and owners and oEerators_ of pilot boats for
damage or loss resulting from or related to the provision of pilotage
services.

Section 16 of the bill repeals and reenacts AS 08.62.170 relating to the
pilot’s lien for compensation for pilotage services.

Section 17 of the hill adds a new section to AS 08.62 relating to the
creation of regional marine plot organizations and the recognition by
the Board of Marine Pilots of marine pilot organizations for each marine
oilotage region.

Section 18 of the hillamends AS 08.62.180 relating to those vessels exempt
from the mandatory pilotage requirements under AS 08.62 by further
limiting the exemption for Canadian vessels to those Canadian vessels
that are built in Canada and manned by Canadian crews.

Section 19 of the bill makes technical changes to AS08.652.187 in order to
conform to changes made to AS08.62.040, by sec. 4 of the hill.

Section 20 of the billamends AS 08.62.190 by increasing the criminal
penalties for violating provisions of AS 08.62.

Section 21 of the hillamends AS 08.62 by adding a new section providing
that AS 08.62 may be cited as the Alaska Marine Pilotage Act.

Section 22 of the billamends AS 39.25.120(c) by providing that the marine
B_I|O'[ coordinator, authorized by AS08.62.050 as added by sec. 5 of this
ill, shall be inthe exempt state service.

Section 23 of the bill amends AS 45.50.572(a) by adding licensed marine
pilot organizations to the listof organizations that are exempt from certain
provisions of AS 45.50 relating to monopolies and restraint ot trade.



Section 24 of the hill provides for transition from the current marine pilot
licensing requirements to those proposed by the bill. The I|c_ensm_?
requirements proposed by the bill would apply to new marine pilots as
soon as the requirements take effect, but current marine pilot licensees
would have until January 1,1995 to satisfy the new requirements.

Section 25 of the bill repeals AS 08.62.155.

Section 26 of the bill provides that those provisions of the hill not related to
the licensure of marine pilots and deputy marine pilots take effect on July
1,1991.

Section 27 of the hill provides that those provisions of the bill relating to
licensure of marine pilots and deputy marine pilots take effect on
January 1,1992.



CHANGES BEVEEN
321 CSAND4/3 CS

Page 1, Lines 7 and 8;

Was; (2) marine pilots operating independently of the shipping
Industry have provided and will continue to provide essential
service to lhe state;

Now: (2) marine pilots operating as independent contractors
have provided and will continue to provide essential service
to the state;

Why: Industry had problems with the language.

Page 3, Line 4;

Delete: ‘each’

Add: 's' to region

Why: Industry felt that by saying 'each region' it could lead to
monopolistic trends inthe region.

Page 3, Line 8;
Add: after ..training, '‘administration*
Why: Thiswould help defray costs of investigating accidents, etc.,

by the Pilot Coordinator.

Page 3, Line 12;

Add:
Why:

after ...pilot organizations, ‘or individual pilots’

Technical change.



Page 7, Lines 3, 4 and 5; A A

Was: ..and completes two familiarization trips under the supervision
of a licensed marine pilot approved by the board for each
year that the license has been lapsed to each major port
and waterway, defined by the board,...

Now: ..and completes familiarization trips defined by the board,...

Why: Technical change. Thiswas an oversight because we

removed any reference to specific numbers in regards to
training. Leftthat decision up to the board.

Page 7, Lines 26, 27 and 28;

Was: ...navigatin%the water of or adjacent to, to the extent
ermitted by federal law, the state as determined by the

oard in re_?ulation shall be under the direction and control of
a marine pilot...

Now: ..navigating the inland and coastal waters of Alaska as

determined by the board in regulation shall be under the
conduct of a marine pilot...

Why: Industiy did not like the language 'adjacent to' and ‘direction
and control.* This iscompromise language.

Page 8, Line 13;

Add: after.. pilotage of a vessel, ‘The limitation of liability of a
regional organization of marine pilots under this subsection
does not apply ifthe organization's error, fault, or omission is

wilful or constitutes gross negligence or ifthe organization's
neglect constitutes gross negligence.

Why: Industry wanted the organizations to have some responsibility
inthe case of gross negligence, etc.

Page 11, Lines 3 and 21;
Add: after ...under AS08.62.100, 'and AS08.62.120"
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CSFOR HOUSE BILL NO. 194 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors):  REPRESENTATIVES CDAVIS, GJhillips, Hudson, Koponen, BJDavis, Taylor, Choquette, Baker,
Sharp

A BILL
FOR AN ACT ENTITLED
"An Act relating to the Board of Marine Pilots,  marine pilots, and marinepilof

organizations; andproviding for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that

(1) the first and paramount duty of marine pilots licensed by the state is to provide for
the public safety and the protection of the marine environment;

(2) marine pilots operating as independent contractors have provided and will continue
to provide essential service to the state;

(3) licensing and regulation of marine pilots have protected and will continue to protect
the public from the consequences of marine accidents;

(4) the compulsory use of licensed marine pilots to pilot certain vessels in inland and
coastal water of the state is necessary in order to prevent the loss of life and property and to protect the

marine environment;
(5) marine pilots must be highly trained and regulated to assure that only qualified

_ [%E CSHB194< )
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persons are responsible for navigating vessels in and adjacent to water of the state;

(6) the Board of Marine Pilots must have broad authority to regulate marine pilots,
including authority to establish marine pilotage regions, tariffs, and training and licensing criteria for
marine pilots;

(7) marine pilot organizations have provided, and will continue to provide, important
service to the public and to protect lives and property and the marine environment;

(8) marine pilot organizations should §hare in the responsibility for maintaining safe and
reliable marine pilotage systems established by the Board of Marine Pilots;

(9) itis in the best interest of the state to exercise its jurisdiction, to the maximum extent
possible, over the water of the state through the enactment of a marine pilot licensing law that requires
stringent licensing and performance standards for marine pilots.

* Sec. 2. AS 08.62.020 is amended to read:

Sec. 08.62.020. APPOINTMENT AND TERM OF OFFICE. The governor shall appoint
the pilot* [AND] agent or manager, and public members of the board, subject to confirmation
by a majority of the members of the legislature in joint session, for terms of four years [] or
until their successors are appointed. A person, with the exception of the commissioner or the
commissioner’s designee, may not be appointed to the board for more than two consecutive

terms.
* Sec. 3. AS 08.62.030 is amended to read:
Sec. 08.62.030. MEETINGS. The board shall hold up to four [A] regular meetings each

vear [ANNUAL MEETING]. The board may hold special meetings at the call of the chair or
at the request of a majority of the members of the board [CHAIRMAN WITH PRIOR
APPROVAL OF THE GOVERNOR].

*Sec. 4. AS 08.62.040 is repealed and reenacted to read:
Sec. 08.62.040. POWERS AND DUTIES, (a) The board shall

(1) provide for
(A) the examination of applicants for marine pilot and deputy marine pilot
licenses; and
(B) issuance and renewal of marine pilot and deputy marine pilot licenses
for each pilotage region;
(2) place qualifications or limitations on marine pilot and deputy marine pilot
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licenses based on the characteristics of a marine pilotage region in which the licensee will operate
and the experience and training of the licensee;

(3) recognize regional marine pilot organizations to promote, administer, and
manage an efficient, reliable, and safe pilotage system within marine pilotage regions;

(4) keep a register of licensed marine pilots, licensed deputy marine pilots, and
agents;

(5) establish pilotage tariffs for each marine pilotage region, and charges for
training, administration, and other purposes;

(6) establish a mandatory random drug and alcohol testing program for persons
licensed under this chapter,

(7) establish standards for training of marine pilots and deputy marine pilots and
review training programs conducted by regionalmarine pilot organizations or by individual
marine pilots and approve the training program ifthe board finds that the program is consistent
with standards established by the board;

(8) make available, upon request, copies of this chapter and the regulations
adopted under this chapter;

(9) review the articles, bylaws, and operating rules of regional marine pilot
organizations recognized by the board and approve the articles, bylaws, and rules, if the board
finds that they are consistent with this chapter, regulations adopted under this chapter, and other

applicable law;
(10) audit regional marine pilot organizations recognized by the board for

compliance with applicable law; and
(11) impose disciplinary sanctions under AS 08.01.075 on persons licensed under

this chapter,
(1.2) establish by regulation marine pilotage regions.
(b) The board may, by regulation, make other provisions for proper and safe pilotage
upon the waters covered by this chapter and for the efficient administration of this chapter.
(c) The board may, tor good cause, require a person licensed under this chapter or an
applicant for a license issued under this chapter to submit to a physical or mental examination
to determine the person’s fitness to perform the duties of a marine pilot.

* Sec. 5. AS 08.62 is amended |y adding a new section to article 1 to read:

New Text Underlined [%LEIED TEXT BRACKETED) CSHB 194( )
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See. 08.62.050. MARINE PILOT COORDINATOR. The department may, after
consqltation with the board, employ a marine pilot coordinator approved by the board to
admims  and enforce this chapter. The coordinator may not be an active member of a regional
marine pilot organization in the state and may not serve as a marine pilot except as necessary to
perform the duties of marine pilot coordinator.
* Sec. 6. AS 08.62.080 is repealed and reenacted to read:
Sec. 08.62.080. LICENSE REQUIREMENT, (a) A person may not pilot a vessel
subject to this chapter unless the person is licensed under this chapter to pilot a vessel of that
type or size within that marine pilotage region.

(b) A person may not be licensed for more than one pilotage region at one time.

(c) Notwithstanding AS 08.01.100(a), marine pilot and deputy marine pilot licenses
expire on December 31 of each even-numbered year.

* Sec. 7. AS 08.62.090(a) is amended to read:

(@) A person who desires to be licensed under this chapter shall apply in writing to the
department. A person must apply to take an examination at least 45 days before the
scheduled date of an examination in order to take the examination on that date.

* Sec. 8. AS 08.62.090 is amended by adding a new subsection to read:
(c) The board shall establish and publish dates for future examinations.
* Sec. 9. AS 08.62 is amended by adding new sections to read:

Sec. 08.62.093. QUALIFICATIONS FOR DEPUTY MARINE PILOT LICENSE, (a)

The board shall issue a deputy marine pilot license for a marine pilotage region to a person who
(1) is a citizen of the United States;
(2) passes the written and oral examinations thatmay berequired by the board;
(3) has completed training requirementsestablished by the board; and
(4) satisfies (b) and (c) of this section.

(b) A person who applies for a deputy marine piiot license under this chapter shall
provide proof satisfactory to the board of the following experience:

(1) one year of sea service as a master on ocean or coastwise vessels while holding
a license as master of ocean steam or motor vessels of any gross tons;

(2) two years of sea service as a master on vessels or tug and tow of not less than
1,600 combined gross tons while holding a license as master of vessels of not less than 1,600
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gross tons;
(3) two years of sea service as a chief officer on ocean or coastwise vessels of not

less than 1,600 gross tons while holding a license as master of ocean steam or motor vessels of
any gross tons;

(4)two years of sea service as commanding officer of United States commissioned
vessels of not less than 1,600 gross tons while holding a license as master of ocean steam or
motor vessels of any gross tons; or

(5) three years of experience as a member of a professional pilot’s organization,
during which the person actively engaged in piloting while holding at least a license as a master
of freight or towing vessel of not more than 1,600 gross tons.

(c) A person who applies for a deputy marine pilot license under this section shall
possess an endorsement of first class pilotage on the person’s United States Coast Guard license
without tonnage restrictions for the pilotage region for which the person seeks the deputy marine
pilot license.

(d) A person licensed as a deputy marine pilot under this section may, except as
otherwise provided by the board, pilot vessels of 20,000 gross tons or less in a marine pilotage
region for which the license is issued.

(e) In this section, “'sea service” has the meaning given to the term by the United States
Coast Guard under 46 CF.R. 10.

Sec. 08.62.097. TRAINING PROGRAMS FOR DEPUTY MARINE PILOT LICENSE.
(@) The board shall establish standards for training programs for a deputy marine pilot license.
The standards may include requirements for

(1) supervised familiarization and training trips on vessels subject to this chapter;

(2) supervised dockings, undockings, and mg assisted maneuvers;

(3) special training or experience necessary to qualify for a deputy marine pilot
license for a particular marine pilotage region;

(4) completion of the training program within a specified period;

(5) other training or experience that the board considers appropriate.

(b) A person who supervises the training of persons who are seeking a deputy marine
pilot license under this chapter shall

(1) hold a marine pilot license issued under AS 08.62.100;
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(2) receive prior authorization from .he board to supervise the training of those
persons;
(3) maintain a written log and evaluation on a form provided by the board of the
training and progress of the person being supervised.
* Sec. 10. AS 08.62.100 is repealed and reenacted to read;
Sec. 08.62.100. QUALIFICATIONS FOR A MARINE PILOT LICENSE. The board
shall issue a marine pilot license for a marinle pilotage region to a person who
(1) is acitizen of the United States;
(2) passes written and oral examinations that may be required by the board;
(3) has three years experience as a deputy marine pilot licensed under this
chapter, and
(4) satisfies additional requirements as may be required by the board by
regulation.
* Sec. 11. AS 08.62.120 is repealed and reenacted to read:
Sec. 08.62.120. RENEWAL OF LICENSES, (a) Inorder to renew a marine pilot license,
a person who is licensed under AS 08.62.100shall
(1) submit an application for renewal of the license on a form provided by the

board;
(2) submit proof of continued qualification under AS 08.62.100 to receive a

marine pilot license;
(3) provide evidence of satisfactory completion of a physical examination by a
licensed physician within 60 daysbefore the date of renewal of the license;
(4) submit proof satisfactory to the board that the person
(A) has engaged in piloting vessels subject to this chapter in the marine
pilotage region for which the license is to be renewed during at least 60 days in the
licensing period immediately preceding the licensing period for which renewal is sought;
or
(B) completed the minimum number of familiarization trips required by the
board for renewal of a marine pilot license for a marine pilotage region for which the
license is to be renewed.
(b) The board shall establish criteria for the renewal of deputy marine pilot licenses.
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1 * Sec. 12. AS 08.62.130 is repealed and reenacted to read:

2 Sec. 08.62.130. LAPSED LICENSES, (a) The board shall reinstate a lapsed marine
3 pilot license if the former licensee satisfies the requirements of AS 08.62.100 and completes
4 familiarization trips in the pilotage region for which the license is to be reissued that may be
5 required by the board and, if the license has been lapsed for a year or more, passes an
6 examination administered by the board.

7 (b) The board shall establish criteria for reinstatement of a lapsed deputy marine pilot
8

9

license.

* Sec. 13. AS 08.62.150(a) is amended to read:
10 (@) The board may impose a disciplinary sanction on a person licensed under this chapter
11 when tne ooard finds that the person
12 (1) is incompetent in the performance of pilotage duties;
13 (2) is [HABITUALLY] intoxicated during the performance of pilotage duties
14 due to alcohol;
15 (3) illegally uses or sells narcotic or hallucinogenic drugs;
16 (4) makes a false statement to obtain a license;
17 (5) violates a provision of this chapter or a regulation adopted under this chapter
IS an
19 (6) is quilty of misconduct during the course of employment; [OR]
20 (7) charges, collects, or receives an amount for marine pilot services that is
21 different from the tariff established bv the board; or
22 [8} has suffered revocation of federal licensure as a pilot.
23 * Sec. 14. AS 08.62.160 is amended to read:
24 Sec. 08.62.160. MANDATORY EMPLOYMENT OF LICENSED PILOTS. A vessel
25 subject to this chapter navigating the inland and [INSIDE] coastal waters of Alaska as
26 determined by the board in regulation shall be under the conduct of [EMPLOY] a marine pilot
27 holding a valid license under this chapter unless the marine pilot is relieved for cause.
28  *Sec. 15. AS 08.62 is amended by adding a new section to read:
29 Sec. 08.62.165. LIABILITY, (a) A person who is licensed under this chapter is not
30 liable in excess of $5,000 for damage or loss occurring as a consequence of the person’s error,
31 fault, omission, or neglect in performing services for which a license is required under this

. e
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chapter. The limitation of liability under this subsection does not apply if the person’s error,
fault, or omission is wilful or constitutes gross negligence or if the person’s neglect constitutes

gross negligence.
(b) This section does not limit the liability of a vessel, its cargo, the owner of the vessel,

or the operator of the vessel for damage or loss caused by the vessel because the vessel was
piloted by a person licensed under this chapter or the damage or loss was a consequence of the
error, fault, omission, or neglect of a person licensed under this chapter while the person was
piloting die vessel,

(c) A regional organization of marine pilots recognized by the board under this chapter
Is not liable for damage or loss arising from theerror, fault, omission, or neglect of the
organization or a member of the organization who is licensed under this chapter that is, directly
or indirectly, related to the pilotage of a vessel. The limitation of liability of a regional
organization of marine pilots under this subsection does not apply if the organization’s error,
fault, or omission is wilful or constitutes gross negligence or if the organization’s neglect
constitutes gross negligence.

(d) A person licensed coder this chapter is not liable, directly or indirecdy or as a
member of a regional organization of marine pilots recognized by the board under this chapter,
for loss or damage arising from the error, fault, omission, or neglect of another marine pilot or
the regional organization of marine pilots relating to pilotage of a vessel.

(e) This section does not limit the liability of the owner or operator of a pilot boat for
loss or damage arising from the ownership or operation of a pilot boat or the transportation of
marine pilots to and from vessels.

*Sec. 16. AS 08.62.170 is repealed and reenacted to read:

Sec. 08.62.170. PILOT’S LEEN FOR COMPENSATION. Each vessel, the owner of the
vessel, and the master of the vessel are jointly and severally liable for the compensation of a
person licensed under this chapter who is employed as a marine pilot on the vessel. A person
licensed under this chapter has a lien on the vessel and the vessel’s tackle, apparel, and furniture
for compensation for marine pilot services.

Sec. 17. AS 08.62 is amended by adding a new section to read:

Sec. 08.62.175. REGIONAL ORGANIZATIONS OF MARINE PILOTS, (a) To the

extent permitted under federal and state law, persons licensed under this chapter may form
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1 organizations of marine pilots within each marine pilotage region.
2 (b) The board may recognize organizations of marine pilots within each marine pilotage
3 region.
4 (c) An organization of marine pilots recognized by the board shall promote a safe and
5 reliable system of marine pilotage for the region in which the organization is recognized,
6 including dispatching and training of marine pilots and deputy marine pilots and other functions
7 that the organization may assume. The articles, bylaws, and rules of each organization of marine
8 pilots recognized by the board are subject to approval by the board on the basis of
9 (1) uniform and nondiscriminatory application of the articles, bylaws, and rules
10 to marine pilots and deputy marine pilots licensed under this chapter;
11 (2) compliance with applicable laws; and
12 (3) effectiveness in
13 (A) promoting an efficient, reliable, and professional marine pilotage
14 system in the region;
15 (B) maintaining a sufficient number of qualified pilots available for
16 dispatch to serve the needs of vessels visiting the region during each hour of the day and
17 each day of the year;
18 (Q maintaining a training program for marine pilots and deputy marine
19 pilots that is approved by the board.
20 *Sec. 18. AS 08.62.180 is amended to read:
21 Sec. 08.62.180. EXEMPTIONS. This chapter does not apply to
22 (1) vessels under enrollment, except as provided in AS 08.62.185;
23 (2) fishing vessels registered in the United States or in British Columbia, Canada;
24 (3) vessels propelled by machinery and not more than 65 feet in length over deck,
25 except tugboats and towboats propelled by steam;
26 (4) vessels of United States registry of less than 300 gross tons and tow boats of
27 United States registry and vessels owned by the State of Alaska, engaged exclusively
28 (A) on the rivers of Alaska, or
29 (B) in the coastwise trade on the west coast of the United States including
30 Alaska, Hawaii, and British Columbia,  Canada;

3l (5) vessels of Canada, bult in Canach andl marmed (v Canadian Qttizers
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including Canadian cruise ships, engaged in frequent trade between British Columbia and Alaska,
if reciprocal exemptions arc granted by Canada to vessels owned by the State of Alaska and
those of United States registry; and
(6) pleasure daft
*Sec. 19, AS 08.62.187 is amended to read:

Sec. 08.62.187. REGISTRATION OF AGENTS REQUIRED. A person may not act as
an agent of a vessel subject to this chapter unless the person’s name appears on the register of
agents kept bv the board under AS 08.62.040(a) [AS 08.62.040(a)(3)].

*Sec. 20. AS 08.62.190 is amended to read:

Sec. 08.62.190. PENALTY, fa) A master or owner of a vessel requireu by this chapter
to employ a licensed pilot who fails to do so when a licensed pilot is available, unless the perils
or hazards of the sea prevent the employment of a pilot, is guilty of a misdemeanor and, upon
conviction, is punishable by a fine of not less than $5.000 [$1,000] nor more than $15,000 for
the first offense and not less than $10,000 nor more than $30,000 for each subsequent
offense [$5,000].

fbl A person who violates any other provision of this chapter or a regulation adopted
under this chapter [IT] is guilty of a misdemeanor and, upon conviction, is punishable by a fine
of not less than S1,000 [3500] nor more than S5.000 [51,000].

*Sec 21. AS 08.62 is amended by adding a new section to read:
Sec. 08.62.201. SHORT TITLE. This chapter may be cited as the Alaska Marine Pilotage
Acl
*Sec 22. AS 39.25.120(c) is amended by adding a new paragraph to read:
(21) marine pilot coordinator of the Board of Marine Pilots.
*Sec 23. AS 45.50.572(a) is amended to read:

(@) AS 4550562 - 45.50.596 do not forbid the existence or operation of labor,
agricultural! [OR] horticultural, or licensed marine pilot organizations created for the purpose
of mutual help, and not conducted for profit, or forbid or restrain members of those organizations
*rom lawfully carrying out the legitimate objectives of them; nor are these organizations or
members illegal combinations or conspiracies in restraint of trade under the provisions «f
AS 45.50.562 - 45.50.596.

* Sec 24. TRANSITION; MARINE PILOT LICENSE (a) Notwithstanding AS 08.62.080, as
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amended by see. 6 of this Act, and AS 08.62.100, as amended by see. 10 of this Act, a person who holds
an unlimited marine pilot license on the effective date of sec. 10 of this Act or who receives an
unlimited marine pilot license under (c) of this section shall receive a marine pilot license, and shall be
eligible for renewal of the license under AS 08.62.120, as amended by sec. 11 of this Act, for each
marine pilotage region for which the person was licensed as a marine pilot without qualifying for the
license under AS 08.62.100, as amended by sec. 10 of this Aci1 A license issued under this subsection
is for all purposes a license issued under AS 08.62.100, as amended by sec. 10 of this Act

(b) A limited marine pilot license of any category or channel pilot license issued under
AS 08.62.100 before the effective date of sec. 10 of this Act is vlid for the period for which the license
was issued and may be renewed until December 31, 1994, without examination upon payment of the
marine pilot license fee. The terras and conditions attached to a limited marine pilot license or channel
pilot license on the effective date of sec. 10 of this Act remain in effect for the period for which the
license was issued and for subsequent renewals of the license until December 31, 1994,

(c) A person who has applied for or made a substantial effort toward qualifying for, as
determined by the Board of Marine Pilots, a marine pilot license under AS 08.62.100 before the effective
date of sec. 10 of this Ac1 may receive a marine pilot license under the requirements for licensure as
they existed before the effective date of sec. 10 of this Act and may renew the license until
December 31, 1994, without cxemination upor payment of the marine pilot license fee.

(d) A person who, after the effective date of sec. 10 of this Acl holds a marine pilotlicense
subject to (b) or (c) of this section shall receive credit for each year of service as a licensed marine pilot
in this state toward the three years of service as a deputy marine pilot required for a marine pilot license
under AS 08.62.100, as amended by sec. 10 of this Aci

(e) Except as provided in (a) and (d) of this section, a person may not hold a marine pilot license
after December 31, 1994, without satisfying the requirements of AS 08.62.100, as amended by sec. 10
of this Acl

(0 Notwithstanding AS 08.62.080, as amended by sec. 6 of this Acl until December 31, 199,
a limited marine pilot license or channel pilot license Issued under AS 08.62.100 before the effective
date of sec. 10 of this Act or under (c) of this section, and for subsequent renewals of the license,
entitles the licensee to pilot vessels in the marine pilotage regions in the state for which the licensee is
licensed on the effective date of sec. 10 of this Acl

* Sec. 25. AS 08.62.155 is repealed.
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1 *Sec. 26. Sections 1-5, 13- 23, and 25 of this Act take effect July 1, 1991,
2 *Sec. 27. Sections 6 - 12 and 24 of this Act take effect January 1, 1992,
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COMMITTEE TESTIMONY' IN SUPPORT OF HB. 194
BY CAPT. WE MURPHY, SOUTHWEST ALASKA PILOTS

M. Chairman and members of the committee, thank you for this
opportunity to testify in support of House Bill 194. My name Is Edward
Murphy. 1 reside in Homer and I've been a marine pilot in Alaska since 1974.
| pilot ships throughout Southwest Alaska including very large crude
carriers and other tankers, cruise ships, container ships, bulk carriers and
fisheries related vessels. | served on the Alaska Board of Marine Pilots for
four years, three of them as chairman.

In January of last year | wrote Governor Cowper a letter concerning grave

safety problems Isaw emerging in Alaska's state pilotage system. Among
them:

The lowest entry standards for licensing in the country.
- No state mandated standards or requirements for pilot training.

- Control and manipulation of state pilots by Outside steamship companies
and agents.

- Pilot Board difficulties in maintaining and upgrading pilot standards.

-Inordinate delays In pilot discipline cases.

- Legal problems for pilot associations In training pilots and maintaining
high standards in the absence of state requirements.

Governor Cowper responded to the concerns expressed In my letter hy
ordering his Office of Management and Budget to conduct an independent
study of Alaska's state pilotage system and to make recommendations for
improvement based on the study findings. The result of the staff study Is a
booklet entitled Improving Alaska's Marine Pilotage System.This document
is a remarkably thorough and thoughtful look at pilotage in Alaska written
by researchers who have no ax to grind except the public Interest. If you
have not already done so, | urge you to read the study. It will tsll you far
better than 1 can the problems with our state’s pilotage system and the
need for legislative change to the marine pilot statutes.

House BIU 194  represents a collaborative effort between the
Southeastern and Southwest Pilot Associations along with representative
Davis and her staff. The pilots who live and work in Alaska believe this
Bill, or something close to It, Is legislation you can all proudly support
because it is, ultimately, a safety bill. Consider the following:
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L The "FINDINGS" section makes clear for the first time the public service
nature of a pilot's work by stating that," the first and paramount duty of
marine pilots is to provide for t>e public safety and the protection of the
marine environment." It says that "marine pilots operating Independently
of the shipping industry have provided and will continue to provide
essential service to the state." The independence of the pilot from the
shipoY/ner's Interest and control is a crucial element of safety long
recognized by state pilots and identified by the study staff. The federal
government recognized this essential element of piloting in the Oil
Pollution Act of 1990 by requiring state licensed pilots who are not a
member of the ships crew to pilot tankers in certain sections of Prince
William Sound.

2. The bill clearly establishes the powers and duties of the Board of Marine
Pilots. The ambiguity of the existing law in this regard has long been the
cause of conflicting interpretation by staff attorneys from the AG’s
office. The result has often been Board confusion, frustration, failure to
act in the public interest, and law suits.

3. The Bill raises the entry standards for pilot license applicants. The
staff study, pages 15 through 17, clearly illustrates how remarkably low

Alaska's standards are. The American Pilot Association says they are the
lowest In the country.

4. The Bill establishes a "deputy pilot" system whereby new pilots can be
trained under the supervision of veterans.

5. The Bill declares that the pilot board will establish standards for

training programs. Incredibly, pilot training is not addressed at all under
current statute.

6. The staff study pointed out the essential element of local knowledge In
all piloting end recommended that Alaska's vast coastline be divided Into
pilot regions where pilots would be restricted to piloting In one region
only. The Bill permits the Pilot Board to establish regions but stops short
of restricting pilots to a particular region. Without this requirement
regionalization does nothing to assure the public a pilot has adequate

familiarity with a particular area. | urge you to strengthen the Bill by
Inserting such a requirement.
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In addition to the features of tl.e Bill previously listed, there ore 2 more
areas of concern which are equally crucial to a workable and professional
piloting system. These are limiting pilot liability and permitting the Pilot
Board to recognize certain pilot organizations. I'd like to talk about these
areas:

The Bill limits a pilot's liability and that of pilot organizations. Every
time a pilot steps on a ship he faces the possibility of financial ruin. This
IS in addition to possible criminal penalties he may suffer in the event the
vessel he is piloting suffers an accident. Criminal penalties are called for
in House Bill 315 passed by the legislature in 1990. Piloting is a high risk
profession and fey/, if any, pilots can stand the sort of twin liabilities
now emerging in this state. Some sort of liability limitation Is reasonable
as the legislatures of other maritime states have found. Washington Is an
example: its pilot act also sets a liability limit of $5,000. Note that HB.
194 does not limit liability if the pilot's error or negligence was wilful.

Liability is also a major problem for pilot organizations because they are
caught in a "Catch-22" situation. The state doesn't require any pilot
training. Yet all mariners, and probably laymen too , know that pilots have
(to be well trained. Yet when we train new pilots, as we must, we can be
sued if that pilot has an accident. But If we failed to train a new pilot who
then had an accident we would be sued for negligence. It's an impossible
situation and another compelling reason why the state must both require

pilot training and limit the liability of pilot organizations in their training
function.,

The Bill gives the Board the authority to recognize organizations of
morine pilots for certain pilot regions of the state. It is important to
recognize that the state cannot realistically maintain its own pilot
training and dispatch service. Pilots form themselves into organizational
structures called associations for this purpose. The associations provide
pilots, central dispatching, employees, boats, equipment, pilot stations,
radio and communications equipment, transportation, training and
administration of the whole as a system. We do this with Alaska resident

pilots 24 hours a day, 365 days a year In every kind of weather. House Bill
194 recognizes these facts and requires groups of pilots to do certain
things In order to be recognized. It requires compliance with state
standards in terms of nondiscrimination, promoting a professional pilot
service, maintaining sufficient pilots to serve area shipping, and

maintaining training programs. The Bill does not franchise particular
groups or require individual pilots to bfiinnn
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| urge you to strengthen this section by requiring 24 hour per day, 365
days a year service as an additional standard for recognition as a regional
pilot organization.

Alaska's original state pilotage act of 1970 has changed little since it
was enacted. Yet shipping in the state has increased many fold with larger
and faster ships carrying more dangerous cargoes and an ever increasing
number of passengers. Often these ships ply the waters of Alaska with
only one United States citizen aboard; that person is the ship's pilot who
Is licensed by this state. The consequences of the pilot's failure to
adequately meet the demands placed upon him cun have profound
consequences for the marine environment and the citizens of Alaska. The
pilot's role is a public service one. Alaska's citizens have a right to expect
that state pilots have met high entry standards, have undergone rigorous
training and possess extensive local knowledge. As the study group
recognized, safety demands that pilots be independent and free of the
shipowner or his agent's interest and control. House Bill 194 is long
overdue. lurge you to consider it favorably.

Thank you



To: Transportation Committee
Alaska State House of Representatives

From: Captain HK. Elsensohn

Subject House Bill No. 194

You will find attached excerpts from the book "THE LAW OF TUG. TOW. and PILOTAGE", by
Alex L Parks. This shows clearly thatthe Congress of The United States has given the individual
states the rightand responsibility to regulate pilotage on their waters.

lam nearing the end of my four year term as a member of the Alaska State Board of Marine
Riots. AS 08.62.040 states- "(a) The hoard shall (1) provide for the maintenance of efficient and
cmpetent pilotservice on all waters covered by this chapterto assure protection of shipping and the
saftey of human life and property, (2) Consistentwith the law. adopt regulations, subjectto the
Administrative Procedure Act (AS 44.52) establishing the qualifications of pilots and providing for the
examination of pilots and the issuance of original and renewal pilot licenses to qualified persons.”
The foregoing seems to be clear enough, butithas been impossible forthe board to require all
applicants to obtain the same taining. The basis of State Pilotage in local knowlage. The pilot must

know the area of hiswork thoroughly. The only way to become a proficient pilotis through the tutalage
of an experienced pilot

There are only two reasons for HOUSE BILL NO. 194, they are-
1-Tn allow the Board of Marine Pilots to setthe standards for pilots.
2-To be sure thatthe State of Alaska has control of state pilots.
The"CONCLUSIONS AND RECOMENDATIONS™ contained in the Division of Policy study
"IMPROVING ALASKA'S MARINE RLOTAGE SYSTEM™ lead to the solutions of HOUSE BILL NO.
194.

Captain H.K. Elsensohn
119 Austin, Apt 506
Ketchikan, alaska 99901
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HOUSE HILL NO. 194
NARINE PILOT ACT
HOUSE TRANSPORTATION COMMITTEE
SEVENTEENTH LEGISLATURE - FIRST SESSION

March 19, 1991

Flu? State? of Alaska enacted the first Pilot Act in 1970. Two
pilot associations formed to meet the pilotage requirements
mandated by the State and the marine industry. The Southeastern
Alaska Pilots' Association rand t.he Southwest Alaska Pilots'
Association have served the State and industry well over the last
twenty years. The associations and the State pilot board worked
closely together for fifteen years and developed needed
regulations to provide and maintain an efficient pilotage system
in the State.

During ttie last five years the associations and the pilot board
have been under constant pressure to relax standards, grant
waivers for licenses, and hindered while trying to formulate

necessary regulations by the Attorney General's office, industry,
and dissident pilots who seek to circumvent the pilot
regulations. No one segment is fully responsible for the failure

of the pilotage system in Alaska.

Rather than debate past failures, the State needs to develop a

new pilotage act that will remedy the problems the Board of
Marine Pilots is now confronting. The pilotage bill introduced
hy Representative Cheri Davis will go a long way to solve the
problems and concerns of the Board of Marine Pilots. The
Southeastern Alaska Pilots' Association respectfully requests the
Transportation Committee to view this bill as important

legislation to the State of Alaska and its citizens.

ipeerely,

c(&/ .
_ S _
Captain Dale 0. Collins

President
G.E.A.P.A.
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State Control

The First Congress in 1789 obviously felt that until further action
was taken, it was the better part of wisdom to leave the regulation of
local pilotage grounds to the various states since different situations
existed with respect to the various states in relation to their respec-
tive harbors, ports and waters. This made it advisable to permit the
states to promulgate different rules and regulations, and occasioned
the enactment of the statute now codified as 46 U.S.C.A. 211, read-
ing:

Until further provision is made by Congress, all pilots in the bays,
inlets, rivers, harbors and ports of the United Stales shall continue to
be regulated in conformity with the existing laws of the states respec-
tively wherein such pilots may be, or with such laws as the stales may
respectively enact for the purpose.

Later, the Congress supplemented this section by enacting a
provision leaving to the states the right to regulate the piloting of
vessels into and going out of the waters bounding two states. 46

U.S.C.A. 212 reads:

The master or any vessel coming into or going out of any port
situated upon waters which arc the boundary between two states, may
employ any pilot duly licensed or authorized by the laws of either of
the states bounded on such waters, to pilot the vessel to or from such

port.

In interpreting this latter statute, the courts have held that the
waters between two states must in a real sense be the boundary be-
tween the two jurisdictions. Thus, in The Glenearne, (USDC, Ore.)
7 Fed. 604, the court held that a steamboat bound to Portland,
Oregon might take cither a Washington or Oregon pilot while on the
Columbia River [the boundary between Oregon and Washington for
much of its distance] but only the Oregon licensee was entitled to
pilot the vessel on the Willamette River [which, although a major
tributary of the Columbia River, is located wholly within the State
of Oregon]. So, too, the United States Supreme Court held, in the
case of Leech v. Louisiana (1909), 214 U.S. 175, that a pilot holding
a license issued by the State of Mississippi was not licensed to pilot a
vessel engaged in the foreign trade from the Gulf of Mexico to New
Orleans, "since New Orleans is not situated upon waters which arc
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the boundaries between two states.” The United States District
Court in Massachusetts held to a like strict construction in The Swift
Arrow, 1923 A.M.C. 1012, 292 Fed. 651.

Federal statutes, permitting the regulation of pilots to remain in
the states until Congress had legislated otherwise, were held to be
within the ambit of Congressional power and thus constitutionally
valid by the United States Supreme Court in the landmark case of
Cooley v. The Board of Wardens of the Port of Philadelphia, 12
How. (U.S.) 299. Subsequently this principle was reaffirmed in
Pacific Mail S.S. Co. v. Joliffe, 69 U.S. 450; Ex Parte McNeil, 102
U.S. 572; Olsen v. Smith, 195 U.S. 332; and Anderson v. Pacific
Coast S.S. Co., 225 U.S. 187. The most recent affirmation of con-
stitutionality is Jackson v. Marine Exploration Co., Inc. (1979),
supra, which set forth with great clarity the dichotomy which exists
between the Federal and state systems and upheld the Florida
pilotage act against assaults on its constitutionality under the Due
Process Clause and Equal Protections Clause.

The status of state pilotage acts—and in fact the entire system
of state pilotage—was seriously threatened and in a state of hiatus
from 1852 until 1871.

Between 1812 and 1849, Congress sought to provide for greater
safety at sea by requiring certain inspections of equipment aboard
steam vessels. In August, 1852, a new act was passed making it
unlawful for any person to employ or any person to serve as engineer
or pilot on steam vessels unless he was licensed by the United States
inspectors. Although the act did not treat specifically of state
pilotage, neither did it make an exception which could be construed
as permitting state pilots to operate even though not licensed by the
Federal government.

The Supreme Court rescued the state pilot system from the con-
fusion into which it was thrown by the above-mentioned act by its
decision in Pacific Mail Steamship Company v. Joliffe, 69 U.S. 450
in which it was held that the act was not intended to cover "port”
pilots.

Again, in 1866, state pilotage was thrown into turmoil by the
passage of an act requiring every American seagoing steam vessel
navigating the bay, inlets, rivers and harbors of the United States to
be under the control of a pilot licensed by the Federal government.
While the purpose of such legislation appears to have been strength-
ening the safety provisions with respect to steam vessels, the net cf-
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feet was that s;ate pilotage was doomed. For seven months, this

situation prevailed until February, 1867, when Congress, recogniz-

ing the total disruption of state pilotage systems, moved to correct
the problem by adding a proviso to the 1866 Act reading:

... Provided, however, that nothing in this Acl, or in the Act of
which it is amendatory shall be construed to annul or affect any
regulation established by the existing law of any state requiring vessels
entering or leaving a port in such state to take a pilot duly licensed or
authorized by the laws of such State, or of a State situated upon the
waters of the same port.

In 1912, Justice Hughes in Anderson v. Pacific Coast S.S. Co.,
225 U.S. 187, in commenting on this proviso, stated:

... The existing State laws respecting port pilotage again be-
came operative.

In 1871, Congress repealed the acts of 1852 and 1866 and
substituted in lieu thereof a new act which consolidated certain por-
tions of the two earlier acts and set forth clear provisions concerning
pilotage of coastwise seagoing steam vessels. It was to this con-
solidated act that Justice Hughes was directing his remarks in
Anderson v. Pacific Coast S.S. Co., supra.

It should be emphasized that the Congress, in permitting the
states to retain jurisdiction of pilotage, has in no way abdicated its
authority to regulate and to license pilots and to place restrictions
upon the states in this respect. Although the states have enacted
regulatory laws governing the licensing of pilots, their activity, their
organization, their compensation and their supervision, such state
laws affect only United States vessels sailing under register [autho-
rized to engage in the foreign trade] and foreign-flag vessels plying
waters in the several states; the Federal government has preempted
the licensing of “pilots” serving on board enrolled, or enrolled and
licensed vessels; i.e., vessels authorized to engage in the “coastwise
trade. " Anderson v. Pacific Coast S.S. Co., supra. Moreover, the
Federal government has acted to prevent state-licensed pilots from
discriminating between vessels which they may lawfully pilot. For
example:

46 U.S.C.A. 213 provides:

No regulations or provision shall be adopted by any State which
shall make any discrimination in the rate of pilotapc or hnlf-pilotaee

1m
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between vessels sailing hetween the ports of one state and vessels sail
ing between the ports of different states, or any discriminaiior
against vessels propelled in whole or in part by steam, or against na
tional vessels of the United States; and all existing regulations or pro’
visions making any svich discrimination are annulled and abrogated.

46 U.S.C.A. 214 provides that the Coast Guard shall grant to
an applicant for a license to pilot steam vessels* such license for a
term of five years if it is satisfied, after diligent inquiry, that the ap-
plicant possesses the requisite knowledge and skill and is trustwor-
thy and faithful. It also provides for the revocation of the license for
certain causes.

46 U.S.C.A. 224 provides that it is unlawful to employ any per-
son or for any person to serve as a pilot of any steamer who is not

licensed by the Coast Guard.
46 U.S.C.A. 215 is more to the point and constitutes a flat in-

terdiction against the states invading the sphere of Federally regu-
lated pilotage. It provides, in part:

No State or municipal government shall impose upon pilots of
steam vessels any obligation to procure a State or other license in ad-
dition to that issued by the United States, or any other regulation
which will impede such pilots in the performance of the duties re-
quired by Title 52 of the Revised Statutes. . . .

See Sprague v. Thompson, 118 U.S. 90, interpreting the above-
quoted language.

(Title 52, Revised Statutes contains many statutory sections,
but insofar as it concerns the licensing of pilots it applies specifically
to coastwise seagoing vessels not sailing under register (i.e., enrolled
vessels and enrolled and licensed vessels) and therefore does not ap-
ply to vessels engaged in the foreign trade. Sec Pacific Mail S.S. Co.
v. Joliffe, 69 U.S. 450, and Anderson v. Pacific Coast Steamship

Co., 225 U.S. 187.)

Federal Control of Coastwise Vessels

In addition to the statutes cited above, Congress has affirmatively
required that all coastwise seagoing vessels shall he under the control

6 As is noted, infra, a further statute provides that the term "steam vessel”
or "steamer." or "propelled by steam" also means any vessel sub{e_ct to inspection,
propelled in whole or in part by any form of mechanical or electrical power, with

certain esc.-ptions not here material.
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Improving Alaska's Maring Pilotage System

EXECUTIVE SUMMARY

In response to concerns about public and environmental safety in the maritime trade,
Governor Cowper directed his Office of Management and Budget, Division of Policy,
to conduct a study of Alaska's marine pilotage system and to make specific recom-
mendations to strengthen the State Marine Pilotage Act.

1. FINDINGS

#Pilotage serves an importantpublic function.

Government has the authority to protect life, property and the environment by
|n3|§t_|r_lg that ships operating in coastal waters carry pilots familiar with local
conditions.

The current system in the United States splits responsibility for pilotage between the
federal governmentand the maritime states. The federal government exercises control
over vessels enqaged in domestic trade. Individual states have the authority to require
compulsory pilotage for foreign ships and for United States flag ships on foreign
voyages operating within the waters of the state.

#Alaska's currentpilotage statute has significant flaws.

Although the current Marine Pilotage Act has several features in common with other
maritime states’ legislation, there are weaknesses and gaps in current statute.

Alaska’s statute, unique among the maritime states, treats licensing as an individual
right rather than as a franchise to perform a public service. This emphasis on r!?hts
has embroiled the Board of Marine Pilots in controversies with individual pilots,
diverting time and attention away from larger issues facing state pilotage.

Alaska's marine pilot statute is similar to its statues governing other hoards and
commissions. The statute sets out only basic duties and responsibilities and was
intended to delegate broad regulatory powers to the Marine Pilot Board. In recent
years, various Assistant Attorney Generals and others have questioned the existing
Act, maintaining that current language does not give the Board specific authority to
set rates and establish regional licensing requirements. As a result, the Board has not
reviewed the pilotage rate schedule for several years.

More important, weak authority to set specific licensing standards has resulted in the
charge that Alaska's marine pilot standards are the lowest among the maritime states.

The Act fails to mention several areas of growing concern. In particular, it does not
address pilot liability or the role of pilot associations. These are areas of increasing
contention in Alaska.
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« Changing conditions in Alaska's maritime trade have caused tensions
and strains within the pilotage profession.

For the first 10 years after the passage of the State Pilotage Act in 1970, the marine
pilotage system in Alaska virtually ran itself. Pilots voluntarily organized themselves
Into two associations to serve the Southeast and Southwestern regions of Alaska. The
associations were responsible for hiring, training, and dispatching pilots and collecting
fees frcm shippers.  Occasional discipline problems with individual pilots were
handled internally.

During the past 10 years, the marine pilotage system in Alaska has experienced
considerable growing pains as shipping traffic in state waters has increased, particu-
larly in the Southeastern and Aleutians regions. This growth has resulted in new
tensions and opportunities

Challenged %y pilots new to the system, traditional association control over pilot
training and discipline has been eroded by legal actions and fears of potential liability.

Increased demand for pilotage services has created niches for new _?rou s and con-
fl%uratlons of pilots. During the past three years, splmter%ouFE)s of pilots have broken
off from the original Southeast (SEAPA) and Southwest (SWAPA) associations to offer
competing pilotage services.

The Alaska Marine Pilot Act—originally d_esigned to give the Board the flexibility to
respond to new conditions—has not provided the Board the clear authority it needs
to deal with the current situation.

2. CONCLUSIONS

The state has acompelling interest in maintaining a system of comFu_Isory_piIotage for
state waters. To secure this interest, the report proposes an explicit social contract
between Alaska's marine pilots and state government.

In return for limiting pilot liability and protecting pilot organizations from antitrust
litigation, the state should require increased professional standards for all pilots and
heightened accountability on the part of pilot organizations.

3. RECOMMENDATIONS

Specific recommendations for strengthening the State Pilotage Act and improving
pilotage regulation in the state are summarized below:

+ TheMannePilotageActshouldbeamendedtoindudeanopeninestatement of intent,
which establishes the fact that marine pilots are employed under state supervision for
the purpose of protecting lives, property, vessels, and the marine environment.



Improving Alaska's Marine Pilotage System Page i

The Board of Marine Pilots should be given clearand unambiguous autharity in statute
to promulgate and enforce more extensive entry-level requirements for State pilots.

 The Board should establish an additional pilotage region in the Aleutian Chain/
Western Alaska region.

« The Board should move towards exclusive licensing by region.

« The Board should establish increased standards for progressive licensing,, mqludm%
a formalized dePuty pilot program. The Board should develop training Criteria tha
Prowde all deputy pilots equal opportunity to perform the.ship movemeénts necessary

0 upgrade their ficenses.

+ TheBoardshould establish acheck-ride s_ystemforfullg—licensed pilots, conducted
by senior pilots designated from each region by the Board.

* Recency criteriashould be adopted for pilots to maintain endorsements for specific
waters and ports.

« The Board should be authorized to conduct random substance abuse testing.
« Every pilot should be required to submit to a complete annual physical exam.

 TheBoardshoulddevelopanapprovedlistofcontinuingeducationoptionsand require
that pilots complete a course between license renewals.

« TheDivisionofOccupationalLicensingshouldbeauthorizedtohireafull-timemarine
pilot coordinator to investigate marine accidents, review training programs and
participate in license examinations.

* All complaints concerning pilotage service should be directed to the State Board
through'the Marine Coordinator—not to pilot organizations.

« The state should pursue the possibility ofestablishinganaccord with the U.S. Coast
Guard to share information about actidents/incidents, conduct joint investigations
and to coordinate mutual requirements.

e The atate should not place aspecific limitat this time on the number of pilot licenses
Issued.

* Inorder to trace the future effects of increased entry-level and training requirements
onthesupfplyofpnots, theBoardshouldcompiletheinformationonship movements,
currently filedwith the Division of Occupational Licensing, into a form which is usable
for management purposes.

« Overa period of time, ifthe Board determines from its management reports that there
IS a shortage or an overage of pilots relative to the demands of shipping, it should
take the stéps necessary, tq relieve the situation. Such steps may include requesting
legislative authority to fimit the number of licenses

The Board should have authority to consider accident investigation and other state



administrative costs In setting pilotage rates.

Board meetings should be scheduled at least three times per year, with provision for
emergency meetings at the request of the chair.

The Board of Marine Pilots should be enlarged to include pilot, ship agent and public
representation from the Aleutian Region Of the state.

Pilotorganizations shouldbe recognized instate lawand chartered to provide state-
approved training for deputy pilots.

In return for limiting liability and providing protection from antitrust litigation, pilot
organizations should have their bylaws and operating rules approved by the
Board.

The Board should be authorized instatute to establishan enforceable tariff schedule.

In order to assure that all pilots and pilot Qrganizations honor the Board-gstablished
pilotage rates, pilot organizations and individual businesses should be required by law
either’to submit copies of their annual audits to the State Board Of, In the’case
of individual contract pilots, to keep their books open for state audit.

Individual pilot liability should be limited in Statute to a specific dollar amount.

Pilot license fees should be reviewed by the Board and increased substantially t0
reflect the increased costs of program adniinistration.

The tariffschedule should be reviewed by the Board and adjusted where necessary. The
Board should consider special rates for unique circumstances.

The Board should have the authqrity to include atraining fee in the tariff schedule
to provide partial support for training and continuing education programs.
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IMPROVING ALASKA'S MARINE
PILOTAGE SYSTEM

1. INTRODUCTION
A. STUDYBACKGROUND

InaJanuary 1,1990 letter to Governor Steve Cowper, Captain W.E. Murphy, a veteran
Southwest Alaska marine pilot and former chairman of the State Board of Marine
Pilots, expressed serious concerns about pilot training and performance standards in
the state.1 The main concerns expressed in his letter were that:

« Entry requirements into the marine pilotage profession in Alaska are too low and continuing
education requirements are nonexistent.

« Local standards are failing to protect and maintain a high level of pilot competency.

« Alaska's practice of issuing dll unlimited number of marine pilot licenses fosters competition
among pilots, which allows steamship companies to exercise control over ship movements in
compulsory pilotage waters and compromises safety.

< Under the current State Pilotage Act, the Board of Marine Pilots has great difficulty in dev-
eloping regulations to improve standards and maintain ameaningful system of pilot discipline.

In response to Captain Murphgs letter, the Governor directed his Office of Manage-
ment and Budget, Division of Policy, to conduct a study of Alaska's marine B[I_otage
system and to make specific recommendations to strengthen the State Marine Piiotage
Act and improve pilotage regulations. Under the provisions of Alaska's sunset law,
legislation authorizing the Board of Marine Pilots isdue to expire on June 30,1991. The
Issues raised and discussed in this report are intended to provide focus to the executive
and legislative review of the state’s pilotage system.

B. METHODOLOGY

The first st?os in the study methodology involved a review of marine pilotage
literature and an analysis of pilotage statutes for the maritime states. Paul Kirchner,
General Counsel to the American Pilots' Association, ﬁrovipled an extensive written
oPgnlon-on the comparability of Alaska's standards to those in other states.2 The bulk
of information on the present status of marine pilotage in Alaska came from numerous
discussions with individual pilots as well as responses to a written survey of all 94
licensed marine pilots. Meetings were held with representatives of the various pilot
associations, Department of Law. Department of Commerce and Economic Devel-
opment (Division of Occupational Licensing staff), and the U.S. Coast Guard.
Members of the Board of Marine Pilots were interviewed by phone as were licensed
ships' agents from all of the shipping service companies operating in the state.
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Attorneys representing the various pilot associations in the state, ships’ a?ents, ship
insurers, and the Department of Law met with Division of Policy staff and the
President of the American Pilots' Association, Captain Pat Neely, in Juneau in late
September to draft a new State Pilotage Act.

Copies of the draft report and legislation were released to the Board of Marine Pilots,
staff from relevant state agencies, pilot groups, and other interested parties in October
for review. Comments received as a result of the review process are appended to this
report3 The study authors presented the report and comments from reviewers to the
Board of Marine Pilots at its November meeting in Anchorage.

Legislation to amend the existing State Pilotage Act is expected to be introduced during
the First Session of the Seventeenth Legislature, which begins January 20,1991,

C. STUDY OUTLINE

Section 2 of the study presents a historical review of state pilotage to provide a
background for the issues raised in the report. The existing Alaska legal framework is
then discussed and compared with marine pllota[qe law in other states in Section 3.
Section 4 outlines the status of Alaska marine pilotage in general and in the various
regions of the state. The following two sections detail information and opinions on
the issues raised in Captair. lurphy's letter which were solicited from pilots and ships'
agents. Section 7 contains the study's conclusions and recommendations for state

action.

2. HISTORICAL BACKGROUND

Alaska's marine Cs)ilotagge system must be considered within a larger framework of
maritime law and tradition. Maritime communities throughout the world have long
recognized the dangers of unregulated traffic in local waterways. Provisions for
mandatory ﬁllotmg—that Is, the requirement that ships have or take on board persons
familiarwitn local conditions when transversing local waters—date from Roman law.
The Florida statute on piloting clearly states the rationale for such provisions:

The Legislature recognizes that the waters, harbors and ports of the state are
important resources, and it is deemed necessary in the interests of public health,
safety and welfare to provide laws regulating the piloting of vessels utilizing the
navigable waters of the state.4

Concern about unregulated pilotage for local waters first surfaced in this country in
colonial times. According to an authoritative history of American marine pilotage
published by the American Pilot's Association:

the early pilotage records of the the colonies cover only sketchy accounts of the
beginnings of the professionin America, and much has been lostor destroyed. Such
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scant recordsas existseem to indicate apattern of p.'otage development progressing
through stages of pure individual initiative, to periods of severe competitive
practices resulting In a struggle for predominance and eventually government
regulation.”

Colonies gradually gained control over pilotage to the extent that, as an early U.S.
Supreme Court decision commented:

When the government of the union was brought into existence it found a system
for the regulation of its pilots in full force in every state.6

This state system was left virtually intact by a 1789 provision in federal statues:

Until further provision is made by Congress, all pilots in the bays, inlets, rivers,
harbors, and ports of the United States shall continue to be requlated in confonnit
with the existing laws of states, respectively, wherein such pilots may be, or wit
such laws as the states may respectively enact for the purpose.7

States continued to exercise sole authority over piloting until 1871 when Congress
er?acted provisions that significantly reduced the scope of state control by requiring
that:

..Very coastwise sea-goin? steam-vessel subject to the navi_c];ation laws of the
United States, and to the rulesand regulations aforesaid, not sailing under register,
shall, when underway, except on the high seas, be under the control of pilots
licensed by the inspectors of steamboats."

This act effectively established a dual piloting system in the United states: the
historical state system and a new federal system. Generally speaking, vessels engaged
in foreign trade (vessels sa|I|r_1F under register9and foreign-flaggcd vessels) are under
the authority of the states while American vessels engaged in domestic trade are under
federal authority. One exception to this general division of responsibility is Great
Lakes traffic, which isunder the exclusive re%ulatory control of the federal government
through the Coast Guard. The exemption from state law of Great Lakes vessels was
made pursuant to an international treaty with Canada which provides for piloting by
persons having either U.S. Coast Guard or Canadian licensure.

The dual system of piloting has resulted ina dual system of pilots: federal pilots, often
employees of the ship; and state pilots, who generally act as independent agents or as
officials of the state which licenses them. In Alaska, shipping comPames may meet
compulsory pilotage regulations either by obtaining the services of an mdeloendent
pilot or by employing a state-licensed pilot to service company ships exclusively.
According to the American Pilots' Association (APA), Alaska isone of the few maritime
states in which a state pilot need not be independent of a vessel or its owner.D
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Summary: The public service nature of local pilotage has been long recognized. By
tradition and statute, government has the authority to protect life, property and the
environment by insisting that ships operating in coastal waters carry pilots familiar
with local conditions. The current system in the United States splits responsibilities
for pilotage between the feueral government and the maritime states. While the
federal government exerc'ses control over vessels engaged in domestic trade, the
individual states appear to have unlimited authority to impose pilotage standards and
to require compulsory pilotage for foreign ships and ships sailing under register within
the waters of the state.

3. COMPARISON OF ALASKA STATUTESWITH THOSE OF
OTHER STATES

During the course of U.S. history, avery large body of state law has developed around
the marine pilotage profession.L In several of the older states, marine pilotage
practices, laws, regulations, and traditions have more than 200 years of development
and refinement behind them. Currently, all 24 maritime states have established
mechanisms for controlling the licensing of pilots, setting rates, and providing general
oversight of the state pilotage system.

Many states have recently amended their pilotage laws, partly because of statutory
sunset provisions, but also in response to increasing litigation and a heightened
gwareness of the importance of state pilotage brought about by the Exxon Valdez
isaster.

The Alaska State Pilotage Act (AS 08.62) was first enacted in 1970 and has been
amended only slightly over the past 20 years. The original bill exempted all “vessels
and tow boats of United States registry...engaged exclusively on the rivers of Alaska
or in the coastwise trade on the west coast of the United States"2from compulsory
state pilotage. This section was amended in 1972 to exclude only those vessels of less
than 300 gross tons. The 1973 legislature amended the act to give the Marine Pilot
Board the authorlt% to reexamine persons whose license had lapsed for less than two
years if “the Board has reason to believe that the person apg)lymg for reinstatement of
a license is incapable or incompetent to carry out the duties of a licensed marine
pilot."B Section 08.62.185 of the Act was added in 1977, requiring that:

any oil tanker, whetherenrolled orregistered, 050,000 dead weight tons orgreater,
when navigating in state waters beyond Alaska pilot stations either (1) employ a
pilotlicensed by the state under this chapter; or (2) utilize a fedenlly licensed pilot
whose duty station has been on that tanker throughout that specific voyage.4

Several other amendments dealt with the Marine Pilot Board. A public member was
added in 1976 legislation while board members were limited to two consecutive terms
in 1980. The Board was added to Alaska’s sunset statute in 1985 and was extended to
June 30, 1991 under this statute during the 1987 legislative session,
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Compared with other states, Alaska's Marine Pilotage statute apBears quite sparse. It
contains only three articles—addressing the Board of Marine Pilots, Licensing and
General Provisions—and deIePates broad rule-making responsibility to the Board.
Suchapractice iscommon inAlaska, where statutory language isoften limited in favor
of regulatory authority, which is presumed to provide more erxibiIi(tjy as conditions
change. Thus, items which other states place in statute are left to the discretion of the
Board. Alaska's statutory and regulatory scheme differs from many states in one other
significant respect. Pilotage in many maritime states centers around particular ports
and, as described below, some states have elected to regulate pilotage through local
|o_ort commissions. Evenwhere pilotage is under the supervision of statewide boards,
icenses are generally given for specific ports. Pilot services are generally organized
through separate associations servmﬁ particular ports. In Alaska, geolography and
shipping patterns dictate regional rather than port licensing. This, in turn, has led to
regional associations, which seek to provide ﬁnotage services over a large geogrpahic
area. This feature of Alaskan pilotage, which is unique among the maritime states,
suggest that wholesale adoption of re?ulatory practices of other states may not always
be appropriate. However, common features of state pilotage need to be addressed in
statute either directly or by explicitly delegating regulatory authority to the Board.
These common features of the states' pilotage systems are discussed below.

A SYST&VI OF REGULATION

TwentY-one states, including Alaska, have established pilot boards charged with
romulgating and enforcing pilotage regulatlons. _Only three states—Connecticut,
ew Hampshire and Hawali—regulate directly without going through a board.

Boards are of two general types: a statewide board, having authority over all
compulsory Ipllqtage waters in the state and local port boards or commissions whose
authority is limited to a specific area. Alaska's Board of Marine Pilots is statewide in
scope. Ingeneral, boards having statewide authority are relatively recent, local boards
having been the common practice historically. Unique among the states, California’s
state board (which is actually the oldest pilot board in the country) oversees only the
San Francisco Bay area, leaving other state ports to local control.

Pilot hoards may be housed in a state agency or created independent of agency
oversight. Nine states, including Alaska, place their boards in an executive depart-
ment, most commonly in the agency having responsibility for professional licensing.
Alaska’s Marine Pilot Board is housed in the Division of Occupational Licensing,
Department of Commerce and Economic Development. /M such boards exercise
statewide authority. Twelve states have established boards outside of any state
?ger}cy. Of the states with independent hoards, seven have boards established for each
ocal port.

Most statewide boards are comprised of re‘oresentatives of the pilot profession, the
marine industry, and the general public. Alaska’s board:
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consists of two pilots licensed under [Chapter 62, Alaska Statutes] who have been
actively engaged in piloting on vessels subject to this chapter, two agents or
managers of vessels subject to this chapter, two public members...and the
commissioner [of the Department of Commerce and Economic Development] or
the commissioner's designee.5

In those states where local port commissions are used in lieu of a state-wide board,
membership patterns are less standard, but the majority of members are specified to
be “seafaring men" or persons skilled and experienced in maritime affairs.

B. LICENSING

Because the essence of state piloting is knowledge of local waters and conditions, all
states require training for person's wishing to become licensed. States have, in general,
established two routes for qualifying forastate pilot license: afprentlceshlp ordeputy
pilot programs. In states opting for apprenticeship, local pilot associations usually
select and train the apprentices according to association criteria. After the applicant
has completed the apprenticeship to the satisfaction of association members, they
present him/her to the state for examination. Entry into an apprenticeship pro?ram
often requires little or no previous experience and the duration of the training is fairly
long. In states with deput%/ pilot programs, the deputy pilot meets entry-level
requirements established by the state and ﬁerforms limited duties under an entry-level
license. The d_e[%uty pilot progresses to higher levels of licensing by meeting experience
standards which are set and examined by the board or state Iicensin% official. Training
periods for deputy pilots are generally considerably shorter than for apprenticeship
pilots, based on the more extensive prior experience required of deputy pilots. Alaska’s
system follows the deputy pilot form, although that term is not used in the statute.

State pilot licenses can be considered both a certificate of competency and a franchise
to perform a public service, requiring the licensee to:

assume public obligations in maintaining pilot stations and operating a pilotage
system... [the state pilot] seeshis duty and obligation asbeingowed to local political
authority and the public, rather than to the shipowner.16

Some states have recognized this public purpose function by “appointing”as well as
licensing the pilot. Virginia statute requires that:

If the Board finds the applicant qualified to act as a branch pilot it shall issue him
alicense, and he shall thereupon become astate officer, to beknown asabranch pilot
and shall hold the office for one year next ensuing.17

Alaska is unique in its treatment of licensing as an individual right rather than a
franchise. Alaska's statute states tl.at "a person is entitled (emphasis added) to a
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license”Bif s/he meets the criteria outlined. Invirtually all other states, the license is
Pranted at the discretion of the Board or other licensing authority. Commonly-used
anguage in other states allows the Board (or other licensing authority) “to choose and
appoint" pilots or to “grant commissions”Qto act as pilots. As will be discussed at
greater length elsewhere, the Alaskanemphasis on right rather than franchise is, in the
oprinion of the study staff, a primary cause of current tensions in the state's regulatory
scheme.

Pilot licenses must be renewed at &eriodic intervals, ranging from.one to five years,
Alaska requires biennial renewal. No stace at present requires continuing education
or training as a condition for renewal, although the State of Washington has recently
amended Its pilot statute by requiring that:

The Board shall establish additional training requirements, including a program of
continuing education, developed after consultation with pilot organizations.d

Some states do require a physical examination prior to renewal or reissuance of a
license. Ifa pilot has allowed a license to lapse, most states, including Alaska, require
either re-examination or certification that the pilot has completed a certain number
of familiarization trips in the waters for which a license is requested.

Thirteen state statutes either specify the number of pilots to be licensed or clearly
delegate to the pilot hoard(s) the responsibility for setting the number of state licensed
lo_llo_ts. Two other states have statutory language which implies that the board(s) may
imit the number of licenses issued. In effect, however, in those states without
statutory provision for limiting the numbe(ogonots butwith mandated apprenticeship
programs, the number of licenses is limited de facto since pilot associations must
recommend an apprentice for licensing. Alaska appears to be the only state without
either astatutory limitation or alimitation throu haﬁp(enticeship provisions. Thus,
a recent Florida pilot study concludes that “Only Alaska issues licenses to anyone who
qualifies and passes the examination.”2

C. PILOTDISCIPLINE

All maritime states have instituted procedures for disciplining pilots. Where statewide
boards or local commissions are used, this power generall¥ has been delegated to such
bodies. All states allow for suspension or revocation of a pilot’s license for cause,
generally incompetence, repeated negligence, or habitual substance abuse. A long-
standing problem in pilot discipline has resulted from the dual pilotage system
referenced abo"e. Almost all states, including Alaska, require that a pilot hold an
appropriate federal pilot license as a condition of state licensing. Thus, most state
pilots hold both a state and federal license and may operate under either license,
de#oendlng on the tyﬂe of vessel bemgI piloted. Since each license is issued under a
different authority, this situation results in several anomalies. First, where a federal
license is a precondition of state licensing, “when a state sees fit to discipline a pilot,
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pelrf(ljaps even revoking his/her license, the federal license is untouched and remains
valid.”2

Thus, a person found negligent or incompetent may still be allowed to operate in local
waters on vessels subject to Coast Guard rather than state regulation even after the
state has taken action against the individual.

Second, in those few states where a federal license is not required for state licensure,
a pilot may still hold both. If disciplinary action is taken against an individual when
operating under his/her federal license, the state cannot revoke its license even thou%h
the pilot has been proved incompetent. The Pllota%e Study Group commissioned by
the U.S. Coast Guard has recommended federal legislation to address the first problem.
Individual states are moving to correct the second by giving state licensing authorities
thehpoyver to act against a person who has been found incompetent by a federal
authority.

In addition to the ultimate penalty of revocation, some state statutes institute a
ﬁraduated system of penalties,, beginning with reprimand or a fine. Washington State

as recently amended its marine pilot act to grant the Board the ability to prescribe
“d|30|pl|nar?/ or corrective action, including training and treatment, that will be
taken."23 Alaska’s statute in this respect would appear to be a model. The Board has
an impressive array of discipline options, including peer review and imposing “pro-
fessional education requirements until a satisfactory degree of skill has been attained
Inthose aspects of professional practice determined by the board to need improvement.”4

Pilots’ due process rights are recognized in all state statutes by requiring a formal
hearing before alicense is revoked. Several states, however, including Alaska, allow the
board or other licensing authority to summarily suspend a license for a specified period
or before aformal hearln_?_in c_ases_ofcleardan?er to Eu blichealth or safety. Afew state
statutes spell out specific timelines for holding hearings and rendering decisions
concerning the discipline of a pilot.

D. PILOTAGE RATES

Of the states with pilot boards, fourteen charge the board with setting pilotage rates.
Four states set rates by statute. Rates in the six remaining states are set by various
Bersons or bodies. Alaska's statute is rather cumbersome'in this regard. It gives the
oard the authority to “adopt regulations under the Administrative Procedures
Act...establishing standards by which pilotage fees may be established.”sS

£ PILOTLIABILITY

Until recently, itwas rare for pilots to be sued and have damages assessed against them
for two reasons. First, given the comparatively large amount of damages claimed in
most marine accidents, assessing damages against the limited resources of a state pilot
was not considered worth the expense of litigation. Second, under traditional



ImprovingA”®

maritime law, a vessel (vessel owner) is liable for the negligence of a pilot. Therefore,
it isnot in the interests of vessel owners to obtain a finding of negligence on the part
of a pilot. This traditional liability situation, however, is changing. Pilots are being
sued with increasing frequency.

If pilots are held to be personally liable, the effect on the industry would be crippling.
No pilot can obtain insurance against losses which could potentially amount to
millions of dollars. Also, since ships are already insured against damages, requiring a
pilot to carry similar insurance would merely Increase transportation costs.

To address these problems, several states have moved to limit pilot liability in statute.
California statute clearly states that “when a pilot goes aboard a vessel, the pilot
becomes a servant of the vessel and its owner and operator."Z South Carolina and
Washington limit liability to $5,000 in statute. Oregon has addressed the problem in
amore complicated manner: it allows for pilots to purchase insurance on a ‘trip’basis:

inan amount equal to the value of the vessel and its cargo, or such otheramount

. asmay beagreed upon between pilotsand the vessel, its master, owners, agents or
operators, insuring the pilots and the organization of pilots to which they belong
against all claims or demands, arising from or based upon, directly or indirectly,
pilotage of the vessel. The premium forsuch insurance shall be assessed in addition
to the rates and charges specified [in statute].27

Alaska statute does not speak to pilot liability.

F. PILOTASSOCIATIONS

Pilot associations are the traditional way inwhich pilots organize themselves to fulfill
their duties. Pilots must be on call at all times to handle traffic into and out of pilotage
waters. They must meet ships at pilot stations to offer services. They must be
prepared to handle all types of ships inall conditions. Individually, pilots cannot offer
the range and scope of services required. Therefore, associations of pilots have formed
since the early years of compulsory pilotage in this country. Pilot associations offer
centralized dispatch and clearance services. They either own or make arrangements
for EHOI boats to carry pilots to and from ships. Through their members, they can offer
24 hour per day, year-round services. Together, the members provide the skills
necessary to deal with all types of situations.

Associations also have traditionally taken the responsibility for trainin? new pilots
and for evaluating existing pilots. Both activities serve important functions in
maintaining and upgrading pilot skills.

States have long recognized that pilotage lends itself to association among pilots,
which isthe reason behind state control over pilotage rates. However, few states have
recognized associations formally. Without some form of state recognition, the

Pece 9
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traditional association has heen challenged on antitrust grounds. Some states have
sought to protect associations from such challenges. Florida, Hawaii, Louisiana, and
North Carolina all explicitly recognize pilot associations.

Although pilot associations are recognized as improving the efficiency of the compul-
sory pilotage system, they have beenaccused of abusing their power by limiting entry
into the profession in an arbitrary and caFricious manner. Hawaii went through a
particularly troubling experience with pilot associations and recently amended it
pilotage law to state:

Pilots licensed under this chapter, each of whom shall be deemed an individual
contractor, may form a nonprofit association which shall not be deemed a
partnershiporcorporationforliabilitypurposes, inorder toprovidesucharrangements
and facilitiesasmay be necessaryand desirable for the efficientdispatching ofvessels
and renderingof pilotage rervices required under thischapter. The association shall
have no control over the selection of persons to be licensed as pilots or their
discharge. The association shall have no direction over the manner inwhich an
individual pilot performs the pilot"s duties.*”

Alaska statute does not recognize pilot associations, although associations do operate
in two of the three regions of the state, as described in Section 4.

gabl_(le 1 (pages 10a-10f) outlines the provisions of each state's pilotage statute in some
etall.

Summary: Although Alaska's statute on marine pilotage is considerably shorter than
most other maritime states, it does aJJr.ss many common concerns. It has, for
example, placed state pilotage under the dnection of a statewide board, composed of
both industry and public membership—a practice common to most states. Alaska's
statute speaks to licensing and discipline of pilots, two major issues in professional
certification and control. With respect to discipline, Alaska’s statute is among the
most comprehensive in the country, giving the Board a wide range of options not only
todiscipline but coimprove the performance of pilotswho have experienced difficulties.

There are, however, weaknesses and gaps in current statute. As mentioned above,
Alaska law is written from the perspective of individual rights rather than public
franchise. This emphasis is unique among the maritime states. Another potential
weakness is that the Alaska Marine Pilotage Statute sets out only basic duties and
responsibilities but delegates broad regulatory powers to the Board of Marine Pilots.
In recent years, the Attorney General and others have questioned the existing Act.
maintaining that current language does not give the Board authority to sec rates and
establish specific licensing requirements. Asa result, the Board has not reviewed the
lqnotage rate schedule for several years. More important, weak authority to set specific
icensing standards has resulted in the charge that Alaska's marine pilot standards are
the lowest among the maritime states.



TABLE 1. State Statutory Provisions Regulating Piloting

State

Alabama

Alaska

California

Connecticut

Level of Regulation

State; State Pilotage Com-
mission. Three members:
official of steamship com-
pany, active bar pilot,
lo_rofessional or businessman
icensed by state.

State; Board of Marine Pilots.
Seven members: 2 pilots, 2
industry, 2 general public, 1
commissioner of commerce
or designee.

State; Board of Pilot Com-
missioners. Seven members:
2 pilots, 2 industry reps, 3
public

State; Commissioner of
Transportation licenses

Limits on Number of
Pilots

yes; ‘at no time shall there
exist more pilots than arc
reasonably necessary to
meet the demands or
requirements of com-
merce."

Number of pilots left to
discretion of Commission
($33-4.30)

no

yes; The board shall
appoint and license the
number of pilots which is
sufficient to carry out the
purposes of this division."
Number determined by
board.

($1170.1)

uncertain; "commissioner
shall license as many
residents of this state and
any other state as said
commissioner deems
necessary and finds
qualified to act as pilots."
($15-13)

10a

Requirements for
License

first class federal license;
examined and certified to
be competent; written
exam, graded by three 'fair,
impartial and competent
nautical men."($33-4-35)

Bass examination reguired
y board; qualify under
regulations adopted by
board

Board adopted licensing
standards which "shall be
equal to, or exceed,
standards for obtaining
federal endorsements and
which shall conform with
and support state policy."
(811715

federal license; twelve
round trips as pilot of
record or 24 round trips as
observer

Training

Apprenticeship—one
year; apprentices must
be selected and ap-
proved by state
commission.

no

board to adopt training
standards and training
program; after program
adopted, shall not issue
license to anyone not
completing program.
Training conducted and
supervised by a pilot
evaluation committee
of five active pilots each
having at least ten
year’s experience in
local waters. Training
Bro ram to be funded

y tees received under
Statute.

no; refresher passages
must be made before
inactive license can be
renewed.

Duration of
License

not men-
tioned

not men-
tioned

one year

one year

Residency
Require-
ment

yes

no

no

no
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State

Delaware

Florida

Georgia

Hawaii

Louisiana

Level of Regulation

State; Board of Pilot
Commissioners; 5 mem-
bers—3 pilots, 1industry,
1 public

State; Board of Pilot
Commissioners; ten
members: 5 pilots, 2
industry, 3 general
citizens

local ports

State; director of the
department of commerce
and consumer affairs
licepr.i

local ports

(Governor actually
appoints pilots but on
recommendation of local
Board of Examiners)

Limits on Number of
Pilots

yes; statutory limitation
(42 first class, 10 total for
second, third and fourth
class)

yes; “the board shall
determine the number of
pilots based on the supply
and demand for piloting
services and the public .
interest in maintaining
efficient and safe piloting
services.* 5310.061 Board
determines number for
each port. When vacan-
cies occur in the number

of required pilots, examin-

ees are aﬁpointed on the
basis of highest score on
written exam.

yes; statutory limits at
each port

no

unclear: 'Whenever there
exists a necessity for
more...pilots, the board of
examiners shall hold
examinations for all
applicants who have
registered with them.*
(R'S. 34-945)

Requirements for
License

must serve apprenticeship;
examined by at least three
members of Board

state pilot must serve two
years as deputy pilot;
deputy pilot must have
had maritime experience
satisfactory to the board
(detailed in statute);
federal first-class unlim-
ited license; written
examination for both
pilots and deputy pilots.
Pilots licensed or certified
for and appointed to
specific ports (State pilots
are “licensed;" deputy
pilots are “certified’)

determined by local
portcommissioncrs

standards developed by
director

examination developed by
local Board of Examiners;
“steamship pilots* must
have federal first class
license

Training

4-year apprenticeship;
number of apprentices
employed at any one time
under control and within
discretion of Board.

licensed Eilots in each port
‘'shall submit to the Board
for its approval a deputy
pilot training program of
not less than 2-years
duration.* §310.075
Training program includes
progressive increases in
size and tonnage of hoats
handled and comments of
the pilot in charge on each
training journey.

no

must have completed an
approved apprenticeship
program

Duration of
License

one year

hold licenses
's0 long as
they posses
the qual-
ifications set
out in (the]
chapter and
remain in
active service
in the ports
for which
they are
appointed.*
§310.081

not
mentioned

all licenses
expire on
June 30 of
even num-
bered years

not
mentioned

Residency
Require-
ment

no

no

no

no

must be
voter of the
state
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State

Maine

Maryland

Massachusetts

Mississippi

New Jersey

Level of Regulation

State; Maine State Pilotage
Commission.

5 members:

3 pilots, Lindustry, 1
general public with marine
background

State; Board of Pilots. 9
members—ldepartment
head, 1 president of pilots’
association, 3 pilots, 2
industry, 2'consumers

local harbor districts

local port commissions

State; Commissioners of
Pilotage; six numbers
"selected from among such
persons as have been officers
In our naval, revenue or
merchant service, or such as
have been commanders of
vessel sengaged in our
coasting trade.” (512:8-1)

Limits on Number of
Pilots

yes; Commission shall
“select only such number
of pilots as would be
*necessary top permit
adequate pilotage in these
waters." 538.90 (H)

?/es indirectly by control-
ing number of appren-
tices; “from the list of
qualified applicants, the
Board may choose and
appoint the number of
apprentice pilots that the
board considers necessary
to protect the commercial
interests of the State."
511.305

no

yes; 'duty of the commis-
sioner? Coappoint... a
sufficient number of
pilots., necessary for the
protection of the harbor
and the advancement of
public shipping™ 559-1-7

not mentioned. Vessels
sailing from any US port m
bound in or over bar of
Sandy Hook must request

a pilot in writing from
commission; commission
ass%;ns pllots in rotation.

10c

Requirements for License

statute cites only federal
first class endorsement;
however, commission has
authority to “establish and
determine the qualifications
of any person applying for a
pilot’s license and conduct
examinations.” 58.90 (C)

apprenticeshir to get limited
license; have limited license
and provide pilotage for 3
years for other licenses.

determined by local district
commissioners

«qualifications passed on

by port commissioncn

examination by commission-

ers in presence of one or
more branch pilots of the
state; qualifications and
local knowledge

Training

no

apprenticeship

no

no

Dcputv pilot: 4-
yeal apprentice-
ship;

examination by
commissioners.

Full branch pilot; 2
years of deputy
pilot and
examination by
commissioners

Duration
of License

5 years

2 years

not
mentioned

appointed
frt 4 years

not
mentioned

Residency
Require-
ment

yes

no

no

no

no
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State

New York

North Carolina

Oregon

Level of Regulation

City of New York; Board of
Commissioners of Pilots; six
members, 3 elected by
members of NY State Cham-
ber of Commerce and Indus-
try, 2 elected by presidents
and vice presidents of Maine
insurance companies, 1 from
among members or staff of
the Albany port district
commission

local commissions

State; Oregon Board of
Maritime Pilots; nine mem-
bers: 3 general public, 3 pilots
(representing different
pilotage areas), 3 from
Industry.

Limits on Number of
Pilots

yes; commissioners "shall
license for such terms as
they may think proper, as
many pilots as they deem
necessary to pilot ships to
and from the port of New
York* (Art 6, Sec 90.)
same provision for Hudson
River and Long Island
Sound pilots.

yes; commissioners shall
govern the number of
pilots n_ecessag_ to
maintain an efficient
pilotage service, but at no
time shall the number of
active pilots exceed a
statutory limit for each
port (exclusive of docking
masters). Refers to
holders of full licenses.
Limited licenses may be
issued in excess of
statutory number.

«es; Board to “regulate
and limit the number of
pilots to be licensed , to
the number found by the
board to be required to
render efficient and
competent pilotage
service ’ (8766.115)

Requirements for
License

examination in presence
of one or more pilots
licensed for the waters
regarding which such
applicant seeks to he
examined.” Shall be
examined in particular on
local knowledge.

(Art 6, Sec 92),

may examine such
persons as hold a federal
pilot's license. Exam
Includes but not limited
to personal interview
hefore commission,
contact of personal
references and physical
exam by licensed physi-
cian.

satisfactory performance
on written examinations
prescribed by board
together with practical
knowledge; river pilots
must have 6 months
continuous service
piloting ocean-going
vessels over subject
waters

01

Training Duration of

License

Sandy Hook pilots must  pot
complete 4-year appren-  mentioned
ticeship ; “United New

York Sandy Hook

Benevolent Assoc...shall

have sole control over all
apprentices and be

changed with the

responsibility to instruct

such apprentices in their
duties...no other appren-
ticeship will be accepted

by the commissioners.*

(Art 6 Sec 90)

Commission may appoint  one year
apprentices when deemed
necessary for the best
interests of the state.
Apprentices serve for a
minimum of one year but
no longer than 3 years in
order to be eligible for
limited license. “Commis-
sion sliali adopt rules and
regulations to monitor the
progress of apprentices on
a regular basis to assure
the progressive develop-
ment of knowledge and
skill necessary.* (J76A-7)

no one year

Residency
Requirement

“a license shall
be denied any
to any person
holding any
license or
authority
fron. or under
the ai thority
of th. laws of
any other
state.” Art. 6,
Sec, 90)

no

no



TABLE 1. State Statutory Provisions Regulating Piloting

State

Pennsylvania

Rhode Island

South Carolina

Texas

Level of Regulation

State; Board of Commis-
sioners of Navigation

State; State Pilotage
Commission; 4 members,
Llicensed pilot, 2 state
administrators

local port commissions

Limits on Number of
Pilots

yes; “no person shall
receive a license as a first
class pilot till the number
of first class pilots be
reduced to less than 42,
and that the whole
number of first class pilots
shall not exceed 42."

(55 P.S. 841)

no

yes; number of pilots for
each port limited by
statute

yes; governor shall not
appoint more than 4 or
less than 2 for Matagorda;

0e

Requirements for
License

examination by not less
than three pilots of the
first class called by the
Board

posses master’s license of
unlimited tonnage issued
by US authority, first class
federal endorsement for
appropriate section of state
waters, state pilot’s license
for waters of Block Island
Sound, complete training
in duties as pilot “over the
route under supervision of
the beard of state licensed
pilots appointed by the
commission for this
purpose.” (846-9-7)

examined by local board of
examiners to consist of
“three nautical men," one
of whom is licensed for the
port in question. Satisfac-
tory completion of
apprenticeship and
recommendation by a
majority of pilots licensed
to the port; oral and
written examination of
general and local knowl-
edge.

be at least 25and a U.S.
citizen; have a federal pilot
license for area in which

Duration of
License

Training

4-ycar apprenticeship
for fourth class license.
Must have fourth class
license to obtain other
classes; aﬁprentices
must make at least 48
trips per year up or
down the Delaware

one year

see prior for training
requirement for
original license.
Commission has
authority to “appoint
a special board of state
licensed pilots to
supervise the training
and instructions of
those i)ersons seeking
eligibility to apply for
a pilot’s license." (846-
9-7)

5 years

3-year apprenticeship; not
apprentices must bea  mentioned
graduate of an

accredited 4-year

college or hold an

unlimited Third

Mate’s License.

apprenticeship under ~ not
supervision of one of ~ mentioned
the independent pilots'

associations

Residency
Require-
ment

no

no

no

no
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State

Texas (Con't)

Virginia

Washington

Level of Regulation

7 independent boards; pilot
members prohibited by
statute; 7-member board in
Houston, 5 on most other
boards

State Board for Branch Pilots;
nine members appointed by
Circuit Courts of port cities.
Only 4 pilots may be
appointed.

State; Board of Pilotage
Commissioners; 7 members:
1assistant secretary of
department of transporta-
tion, 2 licensed pilots, 2
industry, 2 persons with
broad interests in maritime
industry.

Limits on Number of
Pilots

the Board in Houston
appoints the number of
pilots necessary to provide
adequate services

no

no

Requirements for
License

applying; be in good
mental and physical health

applicants must submit a
certificate from the circuit
court of their county/city
stating that the applicant
is of good moral character
and a resident of the
Common-wealth; m
complete apprenticeship;
pass written and oral
exam administered by
Examining Committee of
Board; federal license
required for full branch
pilot license.

hold US gov't license as
master of freight and
towing vessels and first
class federal endorsement
for appropriate pilotage
districts; pass written and
oral examinations
developed by board;
complete familiarization
trips.

I

Training

2-year apprenticeship for
Limited Branch Pilot
license; 5-year appren-
ticeship for full branch
pilot license.

Board shall’establish
additional trainin?
requirements, including
a program of continuing
education, developed
after consultation with
pilot organizations.*
(888.16.035.)

“The board may
prescribe vessel simula-
tor training for a pilot
applicant (or for the
first three years as pilot]
as it deems appropriate,

taking into consideration

the economic cost of
such training, to
enhance that person's
ability to perform
pilotage duties."
(888.16.090)

Duration
of License

“Every pilot
who holds a
license asa
branch pilot
shall apﬁrear
before the
Board every
twelve
months, and,
if the Board
deems him
qualified, it
shall renew
his license.*
§54.1-905

five years

Residency
Require-
ment

yes; circuit
court of
resident
county or
city must
certify

yes. resident
of the state
of Washing-
ton at the
time of
appoint-
ment.
(888.16.090)
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In addition to questionable Board authority to regulate marine pilotage, the Act fails
to mention several areas of growing concern. In particular, it does not address pilot
liability or pilot associations. As outlined in the following section, these are areas of
increasing contention in Alaska.

4. CURRENT STATUS OF MARINE PILOTAGE IN ALASKA

Compared to the long history of maritime law and regulation in the United States,
Alaska's oversite of marine pilotage isquite recent, dating only from 1970. However,
in the 20-year period since the passage of the first Marine Pilotage Act, state pilotage
has undergone tremendous changes.

In 1970, piloting in the state was provided by a handful of local pilots operating in
Southeast Alaska and organized in a tightly-knit pilot association. The association
assumed the responsibility for maintaining standards among existing pilots and for
training new pilots as needed. As Prudhoe Bay oil shipments began in Southcentral
Alaska, a new group of pilots emerged and organized in response to an amendment to
the Alaska statute requiring pilots on all tankers. Again, the association for this region
assumed continuing education and training responsibilities.

This system of virtually self-regulated pilotage appears to have worked well until the
explosion of cruise ship traffic in Southeast and the emergence of the domestic
bottomfish industry in the Aleutian Chain. These two events occasioned a rapid
increase in the demand for pilot services and strained the capacity of existing pilot
?roups to train and absorb new members. As relatively large numbers of pilots, often
rom out-of-state, entered the system the profession turned to the State Maine Pilot
Board to establish entry standards and to exercise greater control over the industry.
However, Alaska's statute, while originally intended to give the State Board flexibility—
through broad regulatory powers—to deal with changing situations, was unegua to
the task. The Department of Law increasingly questioned Board authority under the
statute to develop standards, set pilotage rates, and to exercise overall control.

The erosion of the state board's ability to promulgate and enforce regulations for the
industry took place at a time when newer pilots began to question the internal
operations and politics of the traditional pilot associations. Impatient with what they
perceived to be “old boy networks", preserving the income and pr_estlIge of Ion?-term
pilots, newer and younger pilots turned to the courts. Successive legal challenges
raised the specter of group and individual liability for actions taken in the course of
training, disciplining, or dispatching of pilotsand pilot trainees. Self-regulation of the
profession through associations, which had served the state well in the early years,
could no longer be relied upon.

The growth in demand for pilot services brought about by the rapid increase in
shipping opened opportunities for disgruntled pilots to break with existing associa-
tions and to operate independently or to form new groups. For the first time in
Alaska's marine pilotage history, competition between pilots and pilot groups entered
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the picture. While competition does bringwith it increased responsiveness to industry
needs, it also raises the question of pilot independence from shipowners. A basic
tenant of state pilotage is that the pilot is first and foremost concerned with ensuring
safety of life, property, and the environment and secondarily with the efficiency of
trade. If unregulated competition between pilots is allowed, some ar?_ue, the above
priorities are reversed: pilots act in the interests of shipowners first and only
secondarily in the public interest.

Marine pilotage in Alaska at the present time reflects these new demands and tensions,
each of which is discussed in more detail below.

A REGIONAL CHARACTERISTICS

Alaska marine pilotage has rather significant regional characteristics, based both on
the unique geography of the state and the general nature of shipping in each of the
regions. At present, three distinct regions have formed, each with its own pilot
association or group. As sh|p$|ng activity increases in other parts of the state,
additional regions may evolve. The salient characteristics of each existing region are
described helow.

L Southeast Region—Southeastern Pilots Association (SEAPA)

The southeastern pilotage region extends from Ketchikan to Yakutat. The SEAPA
office, which dispatches pilots and bills shippers, is located in Ketchikan. SEAPA does
not have its own pilot boats; commercial vessels are chartered to deliver pilots to ships
at the various pilot stations in the region. Approximately 80-90 percent of the ships
moved by SEAPA Rilots are cruise ships, with the rest being cargo ships. There are 21
members of SEAPA, all of whom hold unlimited licenses, and 15-20 contract pilots are
employed by the association during peak summer months. Contract pilots can be
broken into two categories, those who do not have an unlimited license (and therefore
do not gu_ahfy for membership in the association), and others who have not been
accepted into the association or are not interested in joining.

The Southeastern Pilots Association has experienced the most internal problems of the
three major groups of marine pilots operatm? in the state. In the past few years the
association has been beset by numerous legal difficulties. A letterdfrom SEAPA at-
torney, C.L. Cloudy includes a list of the types of legal claims that have been made
against the association:

1 Assertions that because SEAPA permits use of its dispatch and income-expense poolin
service by nonmembers, the non-member pilot isentitled to membershipand if he isdenied,
then antitrust or monopoly violations have occurred.

2. Assertions that SEAPA s an association has a responsibility to arrange for and direct its
membership to permit observer trips for license upgrade purposes by non-members.
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3. Antitrust claims that SEAPAhas no right to drop a non-member from adispatch contract
for navigational error, failure to report for assignment, or other causes.

4. Claims that SEAPA cannot lawfully limit its membership and to do so constitutes some
sort of antitrust and monopolistic act.

5. Claims that income shiftingasis practicedin most pilot associations isunlawful. Currently
income shifting within SEAPA occurs only with respect to nonmember pilots as noted
above, and year-round expenses are paid out of a summer income pool as analternative
to income shifting.

6. Claims that because SEAPA accepted a non-member for disFat(_:h, the Association and
entire membership warranted his qualifications and can be held liable for his negligence.

7. Claims that itis illegal for SEAPAto “selectively” dispatch by matching experience with
the call for pilotage even though licensing may be equal.

Durin? the past two years there have been two lawsuits brpught against the associa-
tion alleging that the association leadership covered up or failed to discipline members
accused of alcohol abuse while on duty.3) This spring two dissident pilots signed a
contract with a cruise ship company to provide pilotage services directly, without
going through the association.

There is little doubt that legal difficulties and internal squabbles within SEAPA have
created a good deal of paranoia and discontent among a large segment of association
and contract pilots in Southeast. Some were reluctant to answer the survey ques-
tionnaire because the?]/_worned that their comments could somehow become known
to the SEAPA leadership. Several expressed concern that they could be forced out of
work or labeled as troublemakers for their views. A number of Southeast pilots made
personal visits to the Office of Mana(?ement and Budget in Juneau to discuss their
concerns—frequently because they did not want their opinions to be put into written
form. Several stories were told of heavy-handed intimidation tactics on the part of the
SEAPA leadership to quell dissent within the association. On the other hand, SEAPA
officers encouraged project staff to meet with dissident pilots and incorporate their
views into the study.

2. Southcentral Region—Southwest Alaska Pilots Association (SWAPA)

SWAPA organized in 1975, primarily to service the petroleum traffic out of Valdez.
Currently, petroleum trade accounts for approximately 65 percent of association
business. Cruise ship traffic has increased in recent years in the Prince William Sound
areaand now provides about 15 percent of the total, with general shipping accounting
for the remainder.
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The association has 17 full members, all of whom hold unlimited licenses. Inaddition,
there are six associate members, with limited licenses, who are at various stages in the
association's training program. Asassociate members successfully complete training
and achieve unlimited licenses, they are elected to full membership.

The association handles centralized dispatch of pilots. A separate company, owned by
the association, operates pilot boats for the area. Home office for the association is
located in Homer. The association stations a pilot boat with three or four pilots 24
hours a da}/,_year-round at Bligh Reef to service oil tankers. All pilots assigned to ol
tanker traffic have completed a special training course sponsored jointly by the
association and the oil companies.

Until three years ago, SWAPA handled all pilot service from Prince William Sound to
the west and north, including the Aleutian Chain. With the establishment of Alaska
Marine Pilots in Dutch Harbor, SWAPA service in western Alaska has dropped off.
Currently, it handles the larger ships operated by the American President Line and will
be responsible for J)rowdlng pilots to service the Red Dog Mine ore shipments. The
Marine Pilot Board recently defined the compulsory pilotage waters for the Kavilina
area with the intention that ore ships carry a state-licensed pilot in designated waters,
Over the past summer, the association experienced difficulties with the shipping
company operating the ore ships out of Cominco port. State action may be needed to
enforce company compliance with state pilotage regulations.

The founder of AIMP had been a member of SWAPA before he broke away and
established his own agency to serve exclusively shipping in the Western Alaska/
Aleutian region. SWAIPAmembers have expressed concern that AMP represents unfair
competition with established associations. They also believe that AMP, as a sole
proprietorship rather than the more traditional association, is far too dependent on

ship's agents and therefore is in danger of falling under company control.

3. Western Alaska/Aleutians Region—Alaska Marine Pilots (AMP)

AtMP is unique among pilot grouios in the state. Itisoperated as a sole proprietorship
rather than an assoclation of pilots. The sole proprietor contracts with additional
ﬁl|0’[8. Income isdistributed ina manner similar to the associations, but contract pilots

ave no qual voice in company management. However, as pointed out by AMP
contract pilots, the right to accept or reject contract terms serves as a powerful
constraint on arbitrary decisions by the proprietor.

The company provides centralized dis_loatch of pilots for areas west of Kodiak.
Company business is associated primarily with the bottom fish industry. As men-
tioned above, AMP pilots do not serv'ce the Iargersh_lpsworkln[g in the area. Pilot boats
are provided by a separate company, which has no fiscal or legal connection with AMP.

The founder of AMP describes his organization as a response to a market niche created
by the expense and difficulty of servicing the growing Aleutian Chain fishing trade
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from Homer. He estimates that several millions of dollars have been saved by industry
in pilot travel costs by moving pilot dispatch to Dutch Harbor. AMP also stations a
pilot in Sand Point.

AMP current!}/ consist of five senior pilots and two pilot trainees. All the senior pilots
have attended simulator training at Grenoble, France. Four of the senior pilots hold
limited licenses. In order to up?rade their licenses to unlimited class, they must have
experience in moving vessels of larger tonnage and of docking and undocking vessels
under the supervision of astate licensed pilot. AMP members have expressed concern
that they can not get this prerequisite experience because they are shut out by other
pilot groups from access to trips on appropriate-sized vessels.

B. IDENTIFIED PROBLEMAREAS

Captain Murphy, in his original letter, identified several pressing concerns: low entry
level requirements, potential competition among pilots, and the inability of the State
Board to adopt and enforce strong regulations governing the profession. Anadditional
concern—that of individual and pilot association liability—surfaced during the course
of this study. These problems are discussed at length below.

L Entry Level Requirements

Alaska statute states that:

aperson is entitled to alicense under this chapter if a person
(1) isof good moral character
(2) isacitizen of the United States
(3) passes an examination given by the board; and
(4) qualifies under the regulations adopted by the board...31

By regulation, the Board has established a progressive system of licenses hased on
increased tonnage. Limited licenses are issued in two steps: Step 1for vessels of not
more than 20,000 gross tons and Step 2 for vessels of not more than 40,000 gross tons.
The series culminates in an unlimited license, which allows the holder to pilot ships
of an?/ gross tonnage, with the exception of very large crude carrier (VLCC) class
vessels. Pilots wishing to-pilot VLCC’s must obtain a special endorsement from the
Board. The Board also issues a channel ‘pno_t license for certain areas in the state,
primarily Southeast. A channel pilot has limited authority; s/he may pilot vessels of
20,000 gross tons or less in main ship channels only and may perform dockings and
iJ_ndocklngs only under the supervision of a pilot with a limited or unlimited Alaska
icense.

Licenses of all classes are issued by geographic area. Currentl?/, state regulations
recognize two regions—Southeastern and Southwestern Alaska—although, asdescribed
above, pilotage in Alaska has evolved distinct characteristics in three separate regions.
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Pilots may operate only in the geographic area for which they are licensed; howev-
with the appropriate experience, pilots may be licensed in both areas.

Applicants forall classes of licenses must hold valid Coast Guard licenses both as a first-
class i)_l|0'[ for vessels of any gross tons@upon the waters for which the applicant seeks
state licensing and as a master of steam or motor vessels of 10,000 gross tons or greater.
Progression from initial licensing through unlimited licensing requires actual experi-
ence in ship movements, usually dockings and undockings, of ships of increasing size.
The original intent of the regulation appears to have been that this experience would
be obtained in the area for which the applicant sought licensing. However, recent
interpretations of the statute and regulations by the Attorney General's office has
removed this geographlcal limitation. Therefore, applicants desiring to move from
Step 1to Step 2limited or to unlimited licensing in one geographic area may obtain the
necessary experience in ship movements anywhere in Alaskan waters.

Applicants for initial licensing must pass a written and oral examination coverin

international rules of the road, seamanship, chart navigation, local knowledge o
individual geographic areas, and federal/state rules and regulations affecting pilotage.
Examinations are given at least once a year. In order to provide some flexibility
between exam periods, the Board may issue a temporary license to applicants who
meet all requirements except for the written/oral exams. To obtain a temporary
license, the ap,thant must passawritten temporary license examination. Temporary
licenses are valid until the results of the applicant's permanent license examination are

determined.

Alaska’s licensing procedure has been criticized on several counts. First, statutor
language states that “a person isentitled to alicense”ifs/he meets the criteria outlined.
In most other states, licensing is a discretionary power of the Board or other licensing
authority rather than an individual right. Critics of Alaska’s language believe that it
has forced state attention (particularly in the Attorney General’s office) toward
I%rotectlon of individual rights at the expense of industry-wide regulation and control.
'he result, they contend, has been re%ulanon by exception to such an extent that
licensing requirements have ceased to have any meaning.

A parallel and even greater perceived problem is that the licensing requirements
themselves, even if they were enforceable, are not sufficient to insure competency.
Many survey respondents and others contacted in the course of this study pointed out
several weaknesses. A strong concern was that Alaska does not require enough sea-
ﬂomg experience prior to Ilt_:ensm%. Applicants foran initial limited license must either
ave heen a Coast Guard licensed master or pilot on local waters for at least one year
or execute a minimum of 20 docklnlqs and undockings under the supervision of a state
licensed pilot. Channel license applicants must document “all maritime experience in
the waters forwhich he or she isapplying."3Critics contend that hands-on experience
%amed at sea is perhaps the most important pre-requisite to efficient piloting. They
elieve that Alaska's requirements in this respect are woefully inadequate.
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Asecond concern regarding licensing deals with the vessel movement requirements for
the various steps of license. Limited licenses (Step 1) may be granted with as few as
10dockings and undockings, if the applicant has experience as a Coast Guard licensed
master or pilot. Upgrading to a Step 2 limited license requires evidence of 20 vessel
movements and five dockings/undockings. To obtain the highest level of license—an
unlimited license—the applicant must complete an additional 20 vessel movements
and five additional dockings/undockings.

Critics of the system_i)oint to other states, which often require an apprenticeship or
a period as deputy pilot for two years or more, during which time the apprentice/
deputy engages in a combination of classroom instruction, observation of master
pilots, and completion of avariety of ship handling tasks under varying conditions and
on vessels of increasing size. Alaska's requirements, on the other hand, can be met
within a relatively short time period. Nothin? in the regulations would prohibit a
person from completing the required number of dockings in one or two days, all with
the same ship at the same port. Indeed, there have been allegations that some
applicants have done precisely this. Nor do the regulations define what is meant by
a successful dockln%/undock[ng. One senior pilot facetlouslg re_si)onded in the survey
that he could watch an applicant wipe out a dock and could still certify that he had
observed a successful docking/undocking.

If the intent of the regulations is to assure that state pilots have extensive local
knowledge of the waters for which they are licensed, critics argue, the current
requirements are a sham, particularly since the Board no longer has even the authorit
to require that dockings/undockings be performed in the geographic area for whic
licensing is sought.

Finally, the Board requirements for license renewal have come under attack by some
members of the profession. Statute provides that “alicense shall be renewed without
examination upon the payment of the license fee.”34 Licenses are renewed biennially.
The Board, by regulation, has added the requirement that:

a licensee who has not piloted the compulsory pilotage waters of Alaska durln?
either of the last two biennial license periods cannot be granted a license renewa
until the board hasdetermined that the licensee has sufficient knowledge and recent
experience to pilot safely in the areas forwhich the licensee is licensed.”

Critics cite problems with this renewal process. They contend that holders of licenses
who pilot in even a very limited portion of Alaskan waters can continue to be licensed
indefinitely for large ge_ograf_hlc areas or even for the state as a whole, Numerous
anecdotal accounts of pilots licensed for areas and ports they had not visited for years
surfaced during the course of this study. Arelated concern isthat a license holder could
make one trip during a four-year period (two biennial license periods) and still be
eligible for renewal without meeting any recency requirements.
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2. Competition

*

Along-time member of the Southeastern Pilots Association, Captain Harley Clough,
listed the priority of a marine pilot's responsibilities very succinctly:

1) to protect lives, property and the environment of the state;
2) to protect the underwriters of the ship; and
3) to move the vessel as expeditiously as possible.

A majority of Alaska's marine pilots feel that competition among pilots is absolutely
incompatible with a safe pilotage system—a pilot's primary duty must be to the state
and not to the shipowner. In their view, the purpose of a compulsory pilotage act is
to ensure the safe movement of shippjnﬁ in state waters regardless of the shipper’s
bottom line profit. This argument might seem self-serving, but the importance of
maintaining the marine pilot's independence from shipowners is a clearly recognized
principle in marine pilotage law. At issue isthe order of the priorities listed by Captain
Clough. If shipowners are able to hire and fire pilots, ships can get moved under
marginal conditions and safety may be compromised to meet the owner’s schedule.
An independent pilot acting in the state's interest can order a ship to slow down or.
refuse to move a ship because of poor weather or other conditions.

The issue of competition is directly related to the number of pilots licensed for each
region of the state. One pilot summed up the situation in his survey response:

If there are too many licenses issued, the association in the area cannot assimilate
themall. This creates a competitive situation. Ifa pilot has to cut rates and follow
the steamship companyordersto the letter, he isno longerastate pilot. Astate |0|Iot
iscupposed to beconcerned with the safety of the ship, butalsoabout local problems
such as the safety of fishermen, small boaters and the local ecology. If a pilot has
togoto aco_mﬁany forhis job hewill never be able to tell them 'no’. Weareat a fork
inthe road right now as far as state pilotage isconcerned. Eitherwe have state pilots
work|n%throughanassouatlonorwe have competition of independent pilots—we
cannot have both.

From a public policy perspective, competition is one of the thorniest issues to address
in state law. On one hand, the statements by pilots cited above are absolutely
correct—the integrity of the state's marine pilotage system is based on the indepen-
dence of its pilots. Direct competition among pilots, particularly tariff competition,
can compromise safety in the long-term. In-a number of states, pilot associations
require members to sign an anticompetition covenant before they can be accepted into
the organization for training.3

On the other hand, shipﬂing traffic is increasing in Adaska and the state's interest is
served by ensuring that there isan adequate number of pilots in all regions to provide
pilotage services. Ifagroup like AMP can provide more cost-efficient pilotage for the
Aleutians without undercutting the tariff or compromising their ultimate indepen-
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dence as pilots, then they should be encouraged. In the future, it isquite possible that
ar; atlj(dmonal pilot organization might be formed to service shipping in Northwestern
Alaska.

Presently, there is no pbg'ective_ information available on the supply and demand of
pilots inAlaska. Such information is needed in order to make an informed judgement
astowhether or not there isan appropriate number of licensed pilots inthe state. Until
the state has definite information that the current number of licenses is creating
conditions detrimental to the safety of life, facilities or the marine environment, the
_stud)(/j recommends that no action be taken to directly limit the number of licenses
issued.

3. State Board and State Agency Support

Many persons contacted during the study attribute the current perceived problems
with Alaskan marine pilotage to failures in the state's regulatory scheme. Most
Alaskan pilots agree that state administrative and legal support of the pilotage system
in recent years has been ineffectual and inconsistent. During the past five years there
have beensix DCED Commissioner's Demﬂnees and four Assistant Attorney General’s
assigned to the Board of Marine Pilots, which makes coherent policy and regulation
development nearly impossible. Additionally, the Division of Occupational Licensing
has very limited capability to investigate pilot misconduct or acciaents in a timely
manner.

This administrative inconsistency, coupled with a weakly-wordeo state statute, are
seen as having stripped the Board of most of its authority to regulate pilotage. The
resulting combination of an enfeebled state board, increased industry demand for
pilots, and the erosion of pilot association ability to train and discipline pilots has,
according to many in the profession, rendered the state pilotage system out of control.

4. Pilot Liability

Basically, there arc three kinds of potential liability of concern to marine pilots in
Alaska. These are:

« personal liability of the pilot for accidents and damages.

. #'oint liability of a enicir [piI%tw 0 rovid?s %ertificatiqn or endorsement of training to an
ncompetent or untit priof who subsequently has an accident.

. 'ointliﬁbili of die association or PA'Ot organization for dispatching an incompetent or unfit
6|Iotw 0 subsequently has an accident.

The question of liability and how it is dealt with in other states was addressed in
Section 3. In an extensive survey of the liability question in pilotage law, Paul
K_|Irchner, APA legal council, describes the current situation with respect to individual
plots:
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Inthe %ast, pilotswere rarelysued. Asself-employed, independent contractors, they
were thought to be Jud?ement_ proof. Althougha potential dama?e award against
anindividual pilot isstillof dubious value today, pilots are ne fertheless being named
insuitswith increasing frequency, oftenwhile recovery from pilotsisclearlynot the
objective of the plaintiff. 1t is virtually automatic new that in any maritime
accident, ifa Ip||0twas aboard, hewill benamedadefendant inone or more lawsuits.
Usually, the legal feesaloneare be%/ond the limited resources of the pilot. Asaresult,
pilots today confront the reality that every time they board a vessel, they face the
prospect of financial ruin, regardless of how well they perform their services. That
situation does not promote Detter, safer pilotage or provide any other benefit to a
state or its citizens.?

Mr. Kirchner's analysis is included in this report as Appendix E

Summarg: ‘The consensus amon%_senior pilots and state officials contacted in the
course of this study is that for the first 10 years after the passage of the State Pilotage
Act, the marine pi otaPe system in Alaska virtually ran itself. As in nearly all other
states, pilotsvoluntarily organized themselves into associations to serve theSoutheast
and Southwestern regions of Alaska. Under the general oversite of the Board of Marine
Pilots, the associations were responsible for hiring, training, and dispatching pilots and
collecting fees from shmgers. Occasional discipline problems with individual pilots
were handled internally by the associations.

Duri_rag the past 10 years, the marine pilotage system in Alaska has experienced
considerable growing pains as shipping traffic in state waters (and demand for pilots)
has increased, particularly in the Southeastern and Aleutians regions. This growth has
caused tensions and strains within the pilotage profession. For example, as new and
younger pilots have entered the profession, some have questioned the authority of the
assoclations. Increasingly, pilots are turning to the courts to protest association action
or to claim damages. As a result, the associations' control over pilot training and
discipline—which assisted the state in regulating the quality of pilotage services—has
been eroded by legal challenges and fears of potential liability.

Increased demand for pilotage services has created niches for new _?rouEs and con-
f|%urat|ons of pilots. During the past three years, spllnter%ou s of pilots have broken
off from the original Southeast (SEAPA) and Southwest (SWAPA) associations to offer
competing pilotage services. *

Finally, the Alaska Marine Pilot Statute, which was originally designed to give the
Board the flexibility to respond to new conditions, has not provided the clearauthority
needed for the Board to act.
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5. PILOT SURVEY

In order to obtain pilot opinion on both the issues raised in Captain Murphy's letter
and other areas of pilot concern, project staff conducted a written survey of all 94
Alaska licensed marine pilots in early summer. The survey generated a 57 percent
response rate, with respondents broadly representative of the group of state-licensed
pilots as a whole. Respondents by re([;io_n of the state and type of license are
enumerated in Table 2. Because of the relatively small number of pilots in the Alaska
Marine Pilotsgroup, responses from AMP have been combined with SWAPA responses
to maintain confidentiality! “Contract pilots" are generally those operating in
Southeastern Alaska, although SWAPA does employ a few contract pilots.

A QUANTIFIABLE RESULTS

The survey contained two types of questions: those which could be answered by “yes",
“no”, or some other quantifiable response and open-ended questions which allowed
respondents to elaborate. The survey instrument encouraged an anonymous response.
Forms were not coded and completed survey forms were destroyed once the data were
compiled. Table 3 lists quantifiable results to close-ended questions in the survey.
Resgonses to open-ended questions are summarized following Table 3. Every attempt
has been made to give ageneral sense of what association and contract pilots operating
in each region of the state think about the major issues affecting their profession.

TABLE 2: SURVEY RESPONSES BY LICENSE TYPE

Type Contract Southeast SW/Chain Sam jlcTotal  State
Total

Unlimited 10 14 13 37 55

Limited-1 5 1 6 17

Limited-2 2 2 4

Limited-any Cross 4

Tons

Channel 5 5 17

NR 2 2

Total 24 14 16 54 94

Page 21



TABLE 3: SURVEY RESULTS

QUESTION

Have you ever had a pilot license in
another state?

Does Alaska's pilot examination
adequately test training, skill and
experience?

Are the state examination
procedures fair and objective?

Do you have adequate opportunities
to upgrade your license?

Should_on-goinP training or exams
be required for license renewal?

Should simulator training be made
available on the West Coast?

Who should run a training program
to upgrade skills?

Do you feel that your professional
concerns are adequately addressed
by the Board of Marine Pilots?

Do you feel your interests are
adequately represented by your
pilots' association?

Doyou favor limiting the number
of licenses in the state?

Are current evaluation practices

adequate to maintain high standards’

Should evaluation f)ractices be
reviewed periodically by an
independent 3-rd party?

Do you think you have adequate
liability insurance protection?

How man?/ years have you heen a
pilot in Alaska?

What isyourage?

*NR=No Response

State of Alaska

RES CONTRACT SOUTHEAST SW/CHAIN TOTAL

Yes
No
NR*

Yes
No
NR

Yes
No
NR

Yes
No
NR

Yes
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B. TRAINING

Alaska's marine pilots come from a wide variety of backgrounds, with more than half
ofall respondents listing some formal maritime academy training. Within the survey
sample, a greater proportion of contract pilots had maritime academy training than
association pilots. A number of Southwest and Aleutian pilots cited commercial
fishing or tu?boat experience, while alarge number of Southeast pilots had experience
on the state ferry system. Amajority of pilots stated that they had attended simulator
and/or radar training courses. (Note that the Coast Guard requires periodic recertifi-
cation of Radar Observer stitus to maintain a federal pilot license, which is a
prerequisite to obtaining an Alaska pilot license.)

C. Alaska's System of Examination and Licensing

Questions concerning the adequacy and objectivity of Alaska's system of examining
and licensing pilots drew a mixed response. A majority of association pilots appear to
be satisfied with the present system, while contract pilots are evenly split on the issue.
Asone pilotexpressed an often repeated theme, “the license is like a driver’s permit and
the test isan adequate measure ofapilot's knowledge but not of his skill or experience.”

Other concerns and ideas cited by respondents include:
« Moreemphasis should be placed on documented seaexperience and certified local knowledge.

« Aformal deputy pilot or apprenticeship program should be adopted for Milots to gain hands-
on experience. ~Periodic evaluations could ‘weed out those individuals not suited to the

profession.

« Efforts to_adopt meaningful docking requirements have been frustrated by the Attorne
General’s OfTice. Do&qng and obser\?er tﬁp requirements should e mcrease(}{ y

« Entrance procedures could involveacompetitiveexamination fora limited numberof available
licenses set by the Board of Marine Pilots.

. bUnd%r] the present system it is possible to be licensed fcra particular port without ever having
een there.

« The Bresent system allows examiners to hand pick candidates and can be manipulated by
SWAPA and SEAPA to control their turf,

D. OPPORTUNITIES FOR UPGRADING UCENSES

A majority of pilots are satisfied with ono_rtunities for upgrading their licenses,
though many regarded the question to be irrelevant since they already have an
unlimited license. AMP pilots complain they can't get check rides on larger vessels
because “that end of the business is controlled by SWAPA" in their region. A large
minority of contract pilot respondents are not satisfied with their opportunities to

upgrade.
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G. ASSOCIATION VS. STATE-RUN TRAINING

A majority of SWAPA pilots think that the associations should be in charge of pilot
training, preferably under state guidelines. SEAPAand contract pilots are split on the
issue. One respondent argued that “a state-run training program could remove
internal association politics and favoritism from the present system." There appears
to be widespread concern among contract pilots that giving the associations control
of a formalized tralnln% pro%ram could provide them with “even more of a monopoly
on the business than they already have."

Several respondents pointed out that the most experienced pilots belong to the
associations, which makes them the logical choice to run pilot training programs,
providing the state can limit their liability. One respondent stated that "a state-run
training program would just be unnecessary bureaucratic meddling inan area inwhich
It possesses no expertise." The most common response was that the associations
should Bro_w_de state-approved training in their respective regions and that training
should be jointly funded by the state and the pilots themselves.

H. BOARD OFMARINE PILOTS

A majority of SEAPA and SWAPA res_i)ondent_s feel that their needs are not adequately
addressed by the Board of Marine Pilots, while contract pilots are split on the issue.
AMP pilots think that they “should have representation on the Board and be able to
participate in licensing examinations." The most common complaints among all
pilots are not with the Board itself but with Department of Law interference in Board
decisions and weakness of the state's Pilotage Act. Other problems cited in the
responses are: “low E_ro_fessmnal standards In regulations, poor investigation of
accidents and the inability of the Board to meaningfully discipline pilots.” Several
respondents stated that the Board does not meet often enough, while others want “a
more democratic process to choose the pilot representatives on the Board.”

Several contract pilots complain that “the Board is an instrument of the associations,
which act to protect their own interests under the guise of more stringent requirements."
Association respondents charge that representation on the Board “is lopsided in favor
of ships agents" and that “public members and the DCED representative are not
knowledgeable enough about marine pilotage affairs to offer constructive contribu-
tions to Board decisions.”

. ASSOCIATIONS

Not surprisingly, a mad'ority of SWAPA and SEAPA pilots feel that their interests are
adequately represented by their associations. A minority of association pilots who
expressed dissatisfaction complained that their association “practices favoritism in
choosing who is accepted into the association, that internal politics take J)_recedence
over professional standards, and that the association actively penalizes dissenters.”
On the whole, SWAPA pilots' responses seem to reveal a more sanguine attitude
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towards their association than SEAPAresBonses, though several complained about the
length of time it takes to become a member. One response accuses SWAPA of being
“slow to respond to the changing demands of the shipping industry in their region.

Halfof contract pilot respondents did not answer questions about the associations. Of
those that did respond, some exgressed concern that there is “no objective criteria for
determining who is allowed to become an association member.”

J. LICENSELIMITATION

A majority of pilots favor IimitinP the number of licenses in the state. However, a
significant number of contract pilots think that market forces “supp(ljy and demand”
should determine the number of pilots. Several ideas were offered for criteria to
determine the appropriate number of licenses:

+ eachassociation determines the number of pilots needed to handle shipping for its region,

+ based on the standard of living needed to attract and maintain a high quality professional
pilotage service,

+ based on the number of pilots needed to work a standard six months per year,
« anumber mutually agreed upon by agents and associations,

« enough to cover jobs and allow fora proper vacation,

« should be determined on an annual basis by the Board of Marine Pilots,

« determined by the Governor's Office on the basis of an analysis of pilot hours per year and
compensation,

need to license only the bestand keep tl.e total number low enough that all are able to make
a decent living,

+ Dbased on projected requirements during the busiest season of the year.

Several respondents made an analogy between limiting the number of pilots and
limited entry in fisheries, implying that without some form of limitation, safety
standards and professionalism would inevitably decline. One respondent said that the
“state should either limit the number of pilots or charter the associations to screen new
applicants and run training prog ams."

K. STATE EVALUATION STANDARDS

Questions about the state's pilot evaluation practices drew the Iongiest and most
impassioned responses in the survey. Obviously pilots feel very strongly about these
issues. A majority of contract and SEAPA pilots feel that state evaluation practices are
not sufficient to maintain high standards within their profession. Asone SEAPA pilot
pointed out “pasically no evaluation process exists." Several stated that evaluations
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should include "hands on skills." One respondent stated that the current “docking and
undocking mgn-off is a joke. The sl?n-off should involve a true evaluation of skill
before it can be counted towards a pilot's endorsement for a particular port.” Agiam,
the check-ride evaluation and a formal apprenticeship program feature prominently in
pilot's responses.

Another recurring theme is that “pilotage is kept safe by industry regulation” and the
“Board needs to pass evaluation regulations” that are “depersonalized, competitive,
and impartial." Asone pilot stated, “there needs to be some mechanism for Bllot groups
to police themselves—currently pilots cannot fire an association member for any
reason.” Along this same line were complaints about “local boys" bemgLencouraged by
association members to enter the profession with “little seagoing background.” One
contract pilot stated that “superior shiphandlers are being excluded because their
docking experiencewasobtained outside Alaska. Why should 10dockings in Ketchikan
count, when 500 in San Francisco don't?"

SWAPA pilots are evenly split on the evaluation issue. As one pilot put it “you don't
evaluate doctors after they have a license." Another complained that “bureaucratic
meddling in p|Iota([Je affairs has made for less qualified people.” Several respondents
think nonactive pilots should be evaluated and that licenses should contain some kind
of “use it or lose it” provision.,

L THIRD-PARTYREVIEWOF EVALUATION PRACTICES

There was some confusion among respondents about this question. Most took it to
mean independent review of pilots themselves, while others thought it meant review
of association evaluation practices. A majority of SEAPA and contract pilots favor
periodic evaluation by an independent third party, while a majority of SWAPA pilots
do not. Several pilots commented in a similar fashion that “ifa pilot isworking at his
trade without having accidents or complaints of near-misses, then an evaluation is
meaningless.” The most common response was that the state should hire a qualified
evaluator not affiliated with any association (such as a retired ship captain) to provide
pilot evaluations and report to the Board. Others stated that the Board should adopt
evaluation practices and have them reviewed by a member of the American Pilot’s
Association, professional maritime consultant, or panel of experts.

M. LIABILITYPROTECTION

A large majority of pilots feel that they do not have sufficient liability protection.
Several commented that recently passed oil spill legislation increases their potential
liability exposure. Others thought the question was ridiculous, i.e., “How can | be
liable for $2 billion—get real." Several pilots stated that if liability coverage was offered
to pilots, it would just enFender lawsuits. The most common response was that the
statehshpuld limit pilots' liability or set up some kind of gru ‘o insurance or bonding
mechanism.,
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N. GENERAL CONCERNS

Space was provided on the survey questionnaire for pilots to offer comments on their
?_eneral concerns about their profession. Comments that are not redundant with those
Isted above are summarized below:

SWAPA and AMP Comments:
* Public safety is not served by competition. That iswhy pilotage is a sanctioned monapoly.
Pilot organizations should be chartered by the state and held to high standards.

» The state should urge the Coast Guard and NOAA to conduct more surveys and improve
charting of state waters, some of which haven't been recharted since the 64 éarthquake.

« Tariffadjustments should be made by re?ion. Charges for Cook Inlet are too low—the same
ship movement would be charged seven fimes as mtich in Puget Sound.

. Shi[() size and traffic have increased over the past 10 years without corresponding changes in
dock size, configuration, and depth of berths.

« There should beanassociation policyabout how largea vessel can be put into a particular dock.
* Pilots should not be licensed for more than one area of the state.
* The state needs to put more pressure on the associations to govern themselves.

SEAPA Comments:

* We need a change in attitude in the Attorney General's Office—they have stymied every
attempt by the Board to increase standards.

. SThere should be a pilot station at the head of Chatham Strait and a summer station at Cape
pencer.

« Thestateneeds tostrengthen the State Pilotage Actand the Divisionof Occupational Licensing
needs to hire a qualifiedtull-time investigator to report to the Board.

* The present system allows power brokering by SEAPAand SWAPA. The associations should
be combined and become state-controlled.

* Applicants for a limited number of licenses should be selected by interviews with the Board.

« Wecontinue to have trouble with the cruise ship master-pilot relationship. Ifthe pilot objects
to some maneuver, he is told not to interfere or another pilot will be hired.

« The state needs to oversee an impartial evaluation tproce_ss for new licenses and license
th?urgg?fa bp”ri(%ylde guidance to protect pilots from antitrust liabilities, and provide bonding to

. Pli_lots should be required to have some kind of work history inlocal waters before they can seek
a license,
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There should be public members on the Board from each area of the state.

The Administrative Procedures Act interferes with pilot discipline.

There should be at least three Board meetings each year.

There should be an inescapable apprentice period for all new pilots to weed out the bad ones.

Contract Pilots Comments:
Unlimited pilots should have extensive sea experience on large vessels.

The Board should conduct a stringent review of qualifications before applicants take the
licensing exam and "o yo" docking shou?d be d?saﬂowed. W

« Except fora few areas, the present system isworking well. The state should conduct a similar
survey every few years to ensure that politics stay out of pilotage affairs.

* The state needs to get some qualified people involved in policing the associations.

« The state needs to take a more active role in the apilotages stem.and should appoint a three-
member board of retired pilots/masters to give exams and sét tariffs. The state could pay these
people out of license fees so there would be no conflict of interest.

« The state should establish a cabinet position for maritime affairs to supervise all shipping
activity including the Alaska Marine Highway System.

« The state needs to take a hard look at the way that SEAPA and SWAPA do business and make
sure they aren't just controlling acgess in the'quise of safety concerns. Some pilots have tried
for two years to'get dockings, While others are shepherdea through in a few months.

« The state should make it illegal for the associations to charge nonmembers a greater than
equitable share of expenses thiough their phony bylaws.

SummarY: Pilot reaction to the points raised in Captain Murphy's letter was mixed.
In general, pilots do not feel that entry level requirements in Alaska are too low. Nor
do the majorltr of pilots believe that continuing education should be a condition of
license renewal.

However, most pilots feel that simulator training should be available on the West
Coast, even though many pilots question the benefits of such training for active,
experienced pilots.

Contract pilots seem to agree that a third-party evaluation of active pilots would be
beneficial, but that such evaluation should be left neither to ship captains nor to the
associations. Pilots inassociations, on the other hand, appear to be less concerned with
evaluation of practicing pilots.

The overwhelming majority of pilots believe that the state should limit the number
of licenses, even though they acknowledge that such limitation could cause problems

with assuring an adequate supply of pilots.
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Pilots indicate that the State Marine Pilot Board isexpe_riencin_? difficulty in regulating
the profession. Many feel that acombination of individual pilot pressure, association
squabbles and the absence of a strong state policy regarding pilotage have seriously
impaired the state's ability to exert adequate control.

Finally, most pilots feel that the current situation with respect to individual pilot
liability is unacceptable. Most recommend that the state take some action to either
limit liability or assure that pilots can obtain adequate insurance against claims for

damages.

6. SHIPS'AGENT SURVEY

Telephone interviews were conducted with ships' agents in order to obtain industry's
perspective on Alaska state pilotage. Representatives of the twelve ships'agent firms
In the state were contacted. Four of the agents contacted operate exclusively in
Southwest Alaska, one operates only in Southeast, and two service the Aleutian
Chain. The remainder work statewide.

Five agents service all types of shipping. Three specialize in petroleum transport, one
handles only coal shipments from the Seward port and two service only the fishing
industry. One dealswith both iﬁ)etroleum and fishing vessels. Five of the twelve agents
reported that they provide a full range of services; the remainder provide amore limited
range, with stevedoring and provisioning being the most commonly-provided services.

Frequency of aﬁent requests for pilot services ranged from a high of two to three times
a day during the peak season, tapering off co two or three days a week during the
winter. Coal shipments require pilot services only two times a month. Agents
reported that all of their pilots were requested throughé)llot associations or groups.
Fouragents worked with SEAPA, elevenwith SWAPAand sixwith AMP (some agents
use more than one association). ~Agents reported that their relationship with the
association/group was “excellent" (3?, “good” (7) or “OK” (2), although one agent did
report “some problems with pilot association attitudes. Associations don’t act like a

service industry."

Agents were surveyed using a standardized questionnaire. Many of the same items
contained in the pilot survey were asked of the ships' agents. Again, some questions
called for a quantifiable response while others asked the agents to elaborate. Quan-
tifiable responses to survey ?uestlons in tabular form are reported in Table 4.
Additional comments by area follow the table.
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TABLE 4: SHIPS" AGENT SURVEY RESULTS

Question Yes No No .
Opinion

Do you have access to enough pilots? 11 1

Are pilots dispatched in a timely manner? 10 1

Are pilots qualified for the duties and waters assigned? 1

Should Alaska limit the number of pilots? 3 7

Should pilots with unlimited licenses be allowed to pilot

in all state waters? 4 7 1

Have you ever filed an accident report with the state? 3

If so, did the Pilot Board take prompt action concerning the report? 2 4

Ifyou have ever reported negligence or incompetence,

was the Board's action timelv? 1 1

Other than an accident, have you ever complained

about the quality of pilot services? 3 9

In general, do you and captains of the ships you represent have

arlpmiarp mpan? nf rpnnrfincj nrnhlpms wirh nilnrapp'7 9 3

Would you favor a state-mandated pilot evaluation by masters/

captains? 1 7 4

Is the present rate structure reasonable? 7 a 2

Is the present rate structure too complicated? 3 7 2

Do you have adequate opportunity to comment to the Board on |

proposed.rate changes? 6 4 2 '

Do you feel that your concerns as a ship's agent are adequately

addressed by the Board? 9 3

Should agents be bonded for the payment of pilotage fees? 3 7 2

Should the state set a limit to pilot liability for damages? 2 3 7 1

El?boration on or clarification of responses to the above questions are summarized
elow.

A PILOTSACCESSIBILITYAND DISPATCH

Several agents mentioned that ;cwas sometimes difficult to secure a pilot during the
peak season or for dispatch to an ouc-port. Three of the agents woi iung in the Aleutian
Chain commented that service was more sufficient and timely now that the Alaska
Marine Pilots formed to service the Chain exclusively. Agents serving the petroleum
industry had made arrangements with the appropriate association to have three or
four pilots on call at ail times,



State of Alaska

B. PILOTQUALIFICATIONS

Although all agents answered that pilots dispatched were qualified for the duties
assigned, many had suggestions forimprovement of the current system. Sevenagents
mentioned the need to strengthen entry level requirements. Suggestions ranged from
an apprenticeship prrogram to seeking persons with long time sea experience as a
captain or master. Three mentioned the difficulty pilots In their area had in gaining
experience on larger ships or in having opportunities to perform the required number
of docking/undockings. Two mentioned the difficulties experienced by the State
Board in establishing and maintaining ent_rr standards. One mentioned that “licens-
ing rules are being hent and misused", while one perceived an effort by the state “to
water down qualifications”, based on weak regulations and Attorney General opin-
jons.

“Continuing education? Absolutely!" responded one agent. Two others specifically
suggested that some education/experience requirements be met before pilots are re-
licensed. Several mentioned that pilot associations needed to better police the quality
of their members. One suggested check rides. One agent suggested a mandatory
retirement age.

C. EVALUATION

Agents voted down state-mandated pilot evaluation by ship captains or masters for
a variety of reasons. Many loointed out that captains and masters of foreign vessels
would have a language problem unless the evaluation form was translated into their
native language. One agent felt that captains would not be candid, for fear of
retaliation by the pilot association. Another agent felt that foreign caﬁtains and
masters do not have enough knowledge to be capable evaluators. Other agents
suggested that a SKstem would just add more paperwork and that the state would
probably not use the information anyway.

Most agents felt that the current system for lodging complaints against a particular
pilot was sufficient. Several mentioned that masters and captains currently report
problems to a?ents and that the agentworks thi_ngs out with the association by asking
that the problem pilot not be dispatched to his/her ships again. While the system
appears towork, it can be a two-edged sword: one agent mentioned that he was careful
not to complain too often for fear of being labeled a “trouble-maker” and having his
supply of pilots cut off. One mentioned that there should be some mechanism for
agents_to_ report problems directly to the-state rather than to the association:
“Associations used to take care of problems internally—now they don't. Associations
are ﬁ0|ltlca| themselves." Another agent shared this view, and reported complaining
to the association about a pilot, but “nothing happened.”
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D. ACCIDENTSAND PILOT DISCIPLINE

Few agents had any direct involvement in reporting accidents, since this is the pilot's
responsibility. However, those who had some knowledge of an accident and subse-
quent Board response did not feel that the disciplinary action was fair or tlmely. One
mentioned that the state “swept the accident under the rug." Three agents called into
question the state’s ability to effectively investigate accidents and suggested a person
with maritime experience be hired to investigate accidents and other incidents. One
agentsuggested turning investigation over to the state troopers. One suggested an 800
toll-free number for reporting accidents.

£ LIMITING THENUMBER OF PILOTS OR THE AREAS FOR WHICHA PILOT IS
UCENSED

More than half the agents were strongly quosed to limiting the number of licenses.
One agent commented “limiting pilots will create @ monopoly. It's much better to
have h|gh9/ qualified pilots by raising qualifications." Most felt that such a limitation
would lead'to a pilot shortage, ﬂarncularlymthe more difficultand lessaccessible arpas
of the state. One mentioned that the state may already be facing a pilot shortage: “If
business increases at current rates, we won'’t have enough pilots as it is.” Another felt
that such a move would limit economic growth and cited the expansion of cruise and
cargo ships in recent years.

One agent in favor of limiting the number of pilots suggested that the state “re-test
all existing pilots—don’t grandfather.”

Although agents don't favor limiting the number of pilots, they do favor Iimitin_% the
area in which a pilot is licensed. All stressed Iocal_knowled?e as the primary attribute
of an efficient pilot and commented that “Alaska is too big for a pilot to operate every-
where."  Other agents commented that “there is too much difference in local

conditions."

F. PILOTAGE RATES

Eight of the agents felt that the current rate schedule is reasonable. Three mentioned
that it is uneven—too high for some areas, too low for others. Two mentioned that
rates must be enforced across the board, with no undercutting by individual pilots or
pilot groups. Only three found the current system too complicated. Although agents
generally felt that they had opportunity to comment to the Board on proposed rate
changes, several mentioned that they were not always informed in time to make
comment.

C. STATE BOARD

Most agents feel that their concerns are adequately addressed by the State Board. One
mentioned that both current lay members are from Southwest Alaska, leaving
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Southeast under-represented. The same agent also felt that the state should better
educate the lay members so that they could take more active part in board delibera-
tions. One_aﬁent_ mentioned that “there is lots of dissent in the pilot associations at
presentwhich spills over into Board activity." Two agents mentioned an “adversarial
relations between the Attorney General's office and the Board" and the fact that the
AG's assigned to the Board “lack understanding of the pilotage profession.”

H. BONDING FOR PILOTAGE FEES/PILOTLIABILITY FOR DAMAGES

Most agents did not feel that agents needed to be bonded for pilotage fees. All
responded that they paid up promptly, but several mentioned that associations may
have problems with other agents.

Opinions on whether or not the state should address the question of pilot liability for
damages caused by pilot error were mixed. Several agents felt that the current system
worked well and that the state should stay out of the issue. One felt that the state
should increase pilot exposure. Another felt that the state should perhaps limit pilot
liability to a fixed amount.

/. PILOT INDEPENDENCE FROM SHIP OWNER CONTROL

One agent felt that some ship agents firms were getting too large and “the agents want
to control the pilots—this would be a mistake.’

j. STATE DEREGULATION

One agent commented that while it is “somewhat beneficial to have some deregula-
tion, you cannot do away with regulation totally. The problem with pilotage is that
itis difficult to deal with individuals. With doctors, the profession is somewhat self-
re?ulatlng. Clients don’t have to deal with the individual if they don't want to. In
pi otagle, you deal with an association. You must rely on existing pilots to police and
control."

K. ALASKA STATE PILOTAGE SYSTEM

One respondent summed up well the present situation: “State Eilotage 1.1 Alaska is in
its infancy. When Alaska's pilotage regulations were adopted, the state didn't foresee
how pilotage would develop. As circumstances change, current regulations don't
work too well, but it is difficult to change the regulations.”

Summary: Aswould be expected, ships' a?ents responses differed from pilot responses
on several points. Agentsare not in favor, forexample, of limiting the number of pilots,
expressing fears that such a limitation would ma’e it more difficult to access a
sufficient number of pilots for their needs. Nor do agents believe that the current
situation with respect to pilot liability isunworkable.



Imjarovin® Page 35

On the other hand, agents are more ready than pilots to suggest that the state upgrade
entry level qualifications for licensing. They are also generally in favor of limiting
licenses to a specific geographic area, as long as this does not make unreasonable
demands on the industry.

Agents agree with pilots that ship captains cannot effectively evaluate pilots. Agents
see the State Board of Marine Pilots as more responsive to their concerns than do pilots.
However, some agents would like more timely notification of proposed Board action,
particularly with respect to rate setting, location of pilot stations, and determination
of compulsory pilotage waters.

7. CONCLUSIONS AND RECOMMENDATIONS

This report accepts the Premise that the state does have a compelling interest in
maintaining a system of compulsory pilotage for state waters. The exponential
increase in passenger shg)(;rafflc, the heavy state and local government investment in
port facilities and the Exxon Valdez disaster all point to increasing rather than de-
creasing state involvement in the maritime industry to protect life, property and the
environment In light of this compelling state interest, the overall conclusion of this
_regort Is that state regulation of pilotage has not kept pace with changes in the
industry.

The conclusions and recommendations embodied in this report amount to an explicit
social contract betv/een Alaska's marine pilots and state government. In return for
limiting pilot liability and protecting pilot organizations from antitrust litigation, the
state would require increased _i)ro essional standards for all pilots and heightened
accountability on the part of pilot organizations.

Based on the results of several surveys, meetings with involved parties and numerous
conversations with State Board members, individual pilots and ships agents, the
report finds the following with respect to the existing system:

A. ACKNOWLEDGEMENT OF THE SFATE'SINTER :ST IN PILOTAGE

Most states include a statement on public policy ar.d the state’s interest in Filotagie In
the opening section of their marine pilot statute. Such statements generally include
1%_prc_)tect|on of life, property, and the environment, 2) the importance of efficient
shipping, and 3) the Publlc service nature of the pilot's role. A crucial element is the
acknowledgement of the independence of pilots from steamship owners and agents.
Such statements remove any ambiguity about the state's interest in and authority to
control compulsory pilotage in its waters.

At present, the Alaska Marine Pilotage statute does not contain a section on public
policy or state interest in the control of pilotage.



