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CHAPTER 4 .  APPOINTMENT

F o r  many h e a r i n g s  c o n d u c t e d  u n d e r  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t ,  i t  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  g o v e r n o r  t o  a p p o i n t  
t h e  h e a r i n g  o f f i c e r .  AS 4 4 . 6 2 . 3 5 0 ( a ) .  The  a p p o i n t m e n t  p r o c e s s  c a n  
t a k e  a n y w h e r e  f rom  two weeks t o  s e v e r a l  m o n th s .  An a l t e r n a t i v e  t o  
t h i s  a d  h o c  a p p o i n t m e n t  p r o c e d u r e  e x i s t s  f o r  a g e n c y  e m p l o y e e s  who 
s e r v e  a s  h e a r i n g  o f f i c e r s  u n d e r  AS 4 4 . 6 2 . 3 5 0 ( b ) .

W i th  l i m i t e d  e x c e p t i o n s ,  ArA h e a r i n g  o f f i c e r s  m u s t  h a v e  
b e e n  a d m i t t e d  t o  t h e  p r a c t i c e  o f  law  f o r  a t  l e a s t  tw o  y e a r s  b e f o r e  
t h e  a p p o i n t m e n t .  AS 4 4 . 6 2 . 3 5 0 ( c ) .  The a p p o i n t m e n t s  a r e  made on a 
c a s e - b y - c a s e  b a s i s  u n d e r  t h e  t e r m s  s p e c i f i e d  i n  t h e  l e t t e r  o f  
a p p o i n t m e n t .

When an  a g e n c y  r e c e i v e s  n o t i c e  o f  an  APA a p p o i n t m e n t ,  i t  
s h o u l d  s e n d  t h e  h e a r i n g  o f f i c e r  a c o p y  o f  a n y  a d m i n i s t r a t i v e  
p l e a d i n g s  a nd  e n t r i r s  o f  a p p e a r a n c e ,  e t c . ,  a s  w e l l  a s  t h e  a g e n c y ' s  
d i r e c t i v e  t o  t h e  h e a r i n g  o f f i c e r  t o  h e a r  t h e  c a s e  a l o n e  o r  w i t h  t h e  
a g e n c y .  AS 4 4 . 6 2 . 4 5 0 ( a ) .  I f  t h e  h e a r i n g  o f f i c e r  w a n t s  t h e  a g e n c y  
t o  a r r a n g e  f o r  t h e  h e a r i n g  l o c a t i o n  ( s e e  AS 4 4 . 6 2 . 4 1 0 ( a ) )  and  
r e c o r d i n g  ( s e e  AS 4 4 . 6 2 . 4 5 0 ( d ) ) ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  
p r o m p t l y  n o t i f y  t h e  a g e n c y .
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CHAPTER 5. NATURE OF THE PROCEEDINGS

A d m i n i s t r a t i v e  p r o c e e d i n g s  u n d e r  AS 4 4 . 6 2 . 3 3 0
4 4 . 6 2 . 6 3 0  a r e  i n i t i a t e d  t h r o u g h  e i t h e r  an  " a c c u s a t i o n "  o r  a 
" s t a t e m e n t  o f  i s s u e s . "  S e e  AS 4 4 . 6 2 . 3 6 0  a n d  4 4 . 6 2 . 3 7 0 .

An a c c u s a t i o n  i s  f i l e d  when t h e  p u r p o s e  o f  t h e  p r o c e e d i n g  
i s  t o  d e t e r m i n e  w h e t h e r  a r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e  
s h o u l d ,  b e  r e v o k e d ,  s u s p e n d e d ,  l i m i t e d ,  o r  c o n d i t i o n e d .  AS 
4 4 . 6 2 . 3 6 0 .  I t  i s  s e r v e d  on  t h e  s u b j e c t  o f  t h e  a c c u s a t i o n  ( t h e  
" r e s p o n d e n t " )  u n d e r  AS 4 4 .  6 2 . 3 8 0  an d  a c t s  l i k e  a c o m p l a i n t  i n  a 
c i v i l  c a s e ,  i n f o r m i n g  t h e  r e s p o n d e n t  o f  t h e  a l l e g a t i o n s  a g a i n s t  him 
o r  h e r  a n d  t h e  s p e c i f i c  s t a t u t e  o r  r u l e  t h a t  t h e  r e s p o n d e n t  i s  
a l l e g e d  t o  h a v e  v i o l a t e d .  T h en ,  w i t h i n  15 d a y s ,  t h e  r e s p o n d e n t  
m u s t  f i l e  a " n o t i c e  o f  d e f e n s e "  i f  h e  o r  s h e  w a n t s  t o  c o n t e s t  t h e  
a l l e g a t i o n s .  AS 4 4 . 6 2 . 3 9 0 . 2 The a g e n c y  may amend t h e  a c c u s a t i o n  
a t  a n y  t i m e ,  b u t ,  i f  t h e  am ended  a c c u s a t i o n  p r e s e n t s  new c h a r g e s ,  
t h e  r e s p o n d e n t  m u s t  be  g i v e n  a r e a s o n a b l e  o p p o r t u n i t y  t o  p r e p a r e  a 
d e f e n s e .  AS 4 4 . 6 2 . 4 0 0 .

In  V ic k  v .  Board  o f  E l e c t r i c a l  E x a m i n e r s . 626 P . 2d 90 ,  
9 4 - 9 5  ( A l a s k a  1 9 8 1 ) ,  t h e  A l a s k a  Suprem e C o u r t  h e l d  t h a t  p r i v a t e  
i n d i v i d u a l s  a r e  n o t  p e r m i t t e d  t o  f i l e  a c c u s a t i o n s  t o  com pel  a g e n c y  
a c t i o n ,  a b s e n t  an  e x p r e s s  p r o v i s i o n  i n  t h e  a g e n c y ' s  own s t a t u t e s  o r  
r e g u l a t i o n s .  T h u s ,  t h i r d  p a r t i e s  may f i l e  c o m p l a i n t s  a g a i n s t  
l i c e n s e e s  w i t h  an  a g e n c y  an d  r e q u e s t  t h e  a g e n c y  t o  f i l e  an  
a c c u s a t i o n ,  b u t  i t  i s  t h e  a g e n c y  i t s e l f  t h a t  a c t u a l l y  d e t e r m i n e s  
w h e t h e r  t o  f i l e  a n  a c c u s a t i o n  t o  i n i t i a t e  a p r o c e e d i n g .

P r o c e e d i n g s  i n i t i a t e d  by a  s t a t e m e n t  o f  i s s u e s ,  on  t h e

2 When t h e  a g e n c y  s e r v e s  t h e  a c c u s a t i o n  upon t h e  r e s p o n d e n t ,  
i t  m u s t  i n c l u d e  w i t h  i t  a " N o t i c e  o f  D e f e n s e "  form w h ich  t h e  
r e s p o n d e n t  c a n  s i m p l y  s i g n  a n d  r e t u r n  t o  s a t i s f y  t h e  r e q u i r e m e n t  o f  
AS 4 4 . 6 2 . 3 9 0  a n d  t h e r e b y  become e n t i t l e d  t o  a  h e a r i n g  on t h e  
m e r i t s .
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C h a p t e r  5

o t h e r  h a n d ,  a r e  t o  d e t e r m i n e  w h e t h e r  an  a g e n c y  s h o u l d  g r a n t ,  i s s u e ,  
o r  r e n e w  a r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e .  AS 4 4 . 6 2 . 3 7 0 .  
Some a g e n c i e s  t r e a t  t h e  l e t t e r  t h a t  i n i t i a l l y  i n f o r m s  an  a p p l i c a n t  
o f  t h e  a d v e r s e  d e c i s i o n  ( e . g . ,  d e n i a l  o f  a  l i c e n s e ,  r e f u s a l  t o  
ren e w  a l i c e n s e ,  e t c . )  a s  t h e  s t a t e m e n t  o f  i s s u e s ,  a n d  t h e  l e t t e r  
i t s e l f  i n f o r m s  t h e  u n s u c c e s s f u l  a p p l i c a n t  o f  h i s  o r  h e r  h e a r i n g  
r i g h t s .  O t h e r  a g e n c i e s  do  n o t ;  t h e s e  a g e n c i e s  f i l e  a  s t a t e m e n t  o f  
i s s u e s  o n l y  a f t e r  an  u n s u c c e s s f u l  a p p l i c a n t  r e q u e s t s  a h e a r i n g .  I n  
e i t h e r  c a s e ,  t h e  s t a t e m e n t  o f  i s s u e s  i s  f i l e d  by  t h e  a g e n c y ,  n o t  
t h e  a p p l i c a n t .

The a p p o i n t e d  h e a r i n g  o f f i c e r  may h e a r  t h e  c a s e  e i t h e r  
a l o n e  o r  s i t t i n g  w i t h  t h e  a g e n c y .  AS 4 4 . 6 2 . 4 5 0 ( a ) ;  A l a s k a  
A l c o h o l i c  B e v e r a g e  C o n t r o l  Bd. v .  M a lco lm .  I n c . . 391 P . 2d 4 4 1 ,  442 
n . 2  ( A l a s k a  1 9 6 4 ) .  A p a r t y  may f i l e  a m o t i o n  r e q u e s t i n g  t h a t  t h e  
a g e n c y  h e a r  t h e  c a s e  i t s e l f ,  b u t ,  i n  m o s t  i n s t a n c e s ,  t h e  a g e n c y  
w i l l  d e c i d e  t o  g i v e  t h e  h e a r i n g  o f f i c e r  t h e  r e s p o n s i b i l i t y  o f  ' 
h e a r i n g  t h e  c a s e  a l o n e . 3 I n  e i t h e r  s i t u a t i o n ,  t h e  h e a r i n g  o f f i c e r  
p r e s i d e s  o v e r  t h e  h e a r i n g  (AS 4 4 . 6 2 . 4 5 0 ( a ) )  a n d  a c t s  i n  a c c o r d a n c e  
w i t h  an y  d e l e g a t i o n  o f  a u t h o r i t y  u n d e r  AS 4 4 . 6 2 . 3 4 0 .  I f  s i t t i n g  
w i t h  t h e  a g e n c y ,  t h e  h e a r i n g  o f f i c e r ' s  a d d i t i o n a l  r e s p o n s i b i l i t i e s  
a r e  t o  r u l e  on t h e  a d m i s s i o n  a n d  e x c l u s i o n  o f  e v i d e n c e ,  and  t o  
a d v i s e  t h e  a g e n c y  on m a t t e r s  o f  l a w .  AS 4 4 . 6 2 . 4 5 0 ( b ) .  I f  s i t t i n g  
a l o n e ,  t h e  h e a r i n g  o f f i c e r ' s  f u n c t i o n s  a l s o  i n c l u d e  e x e r c i s i n g  a l l  
p o w e r s  r e l a t i n g  t o  t h e  c o n d u c t  o f  t h e  h e a r i n g  (AS 4 4 . 6 2 . 4 5 0 ( b ) ) ,  
an d  p r e p a r i n g  a p r o p o s e d  d e c i s i o n  (AS 4 4 . 6 2 . 5 0 0 ( b ) ) .

A p a r t y  t o  a p r o c e e d i n g  u n d e r  t h e  APA may a p p e a r  on h i s

3 T h i s  i s  s u b j e c t  t o  l i m i t a t i o n s  s t a t e d  i n  AS 4 4 . 6 2 . 3 4 0  and  
o t h e r  s p e c i f i c  s t a t u t o r y  p r o v i s i o n s .

10 I



o r  h e r  own b e h a l f  o r  t h r o u g h  a r e p r e s e n t a t i v e . 4 The r e p r e s e n t a t i v e  
may b e ,  b u t  n e e d  n o t  b e  ( s o  l o n g  a s  t h e r e  i s  no v i o l a t i o n  o f  t h e  
s t a t u t e s  a n d  r u l e s  r e g a r d i n g  t h e  u n a u t h o r i z e d  p r a c t i c e  o f  l a w ) , an  
a t t o r n e y .  S e e  AS 4 4 . 6 2 . 4 2 0 ( b ) .  A l t h o u g h  a r e s p o n d e n t  h a s  a r i g h t  
t o  c o u n s e l ,  t h e r e  i s  no r i g h t  t o  s t a t e - a p p o i n t e d  c o u n s e l  i n  
a d m i n i s t r a t i v e  p r o c e e d i n g s .  K a lm a k o f f  v .  S t a t e .  C o m m erc ia l  
F i s h e r i e s  E n t r y  C o m m is s io n . 693 P . 2d 8 4 4 ,  847 & n . 4  ( A l a s k a  1 9 8 5 ) .

C h a p t e r  5

4 I n  t h i s  m an u a l ,  r e f e r e n c e s  t o  a p a r t y  i n c l u d e  h i s  o r  h e r  
r e p r e s e n t a t i v e .
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CHARTER_ 6 .  D IS Q U A L IF IC A T IO N  OF A HEARING O F F IC E R

The n e e d  f o r  p u b l i c  c o n f i d e n c e  i n  t h e  h e a r i n g  o f f i c e r  
s y s t e m  r e q u i r e s  t h a t  h e a r i n g  o f f i c e r s  b e h a v e  i n  a c c o r d a n c e  w i t h  t h e  
a c c e p t e d  e t h i c a l  c a n o n s  o f  j u d i c i a l  c o n d u c t .

A h e a r i n g  o f f i c e r  m u s t  d i s q u a l i f y  h i m s e l f  o r  h e r s e l f  
v o l u n t a r i l y  an d  w i t h d r a w  from a c a s e  i n  w h ic h  he  o r  s h e  c a n n o t  
a c c o r d  a  f a i r  o r  i m p a r t i a l  h e a r i n g  o r  c o n s i d e r a t i o n .  AS
4 4 . 6 2 . 4 5 0 ( c ) .  G e n e r a l l y ,  t h e  r e a s o n s  s t e m  f rom  b i a s ,  p r e j u d i c e ,  
i n t e r e s t ,  o r  o t h e r  c a u s e s  f o r  w h ic h  a j u d g e  may be  d i s q u a l i f i e d .  
A h e a r i n g  o f f i c e r  may a l s o  b e  d i s q u a l i f i e d  i f  n e c e s s a r y  t o  
e l i m i n a t e  t h e  e f f e c t  o f  an  e x  p a r t e  c o m m u n ic a t io n  r e c e i v e d  i n  
v i o l a t i o n  o f  AS 4 4 . 6 2 . 6 3 0 .  (S e e  p a g e  52 b e lo w  f o r  f u r t h e r  
d i s c u s s i o n  o f  e x  p a r t e  c o m m u n i c a t i o n s . )

A p a r t y  h a s  no r i g h t  t o  a p e r e m p t o r y  c h a l l e n g e  o f  a 
h e a r i n g  o f f i c e r .  C f . A l a s k a  R. C i v .  P. 4 2 ( c )  ( p a r t y  h a s  t h e  r i g h t  
t o  p e r e m p t o r i l y  c h a l l e n g e  a j u d g e ) . How ever ,  a p a r t y  may r e q u e s t  
d i s q u a l i f i c a t i o n  o f  a  h e a r i n g  o f f i c e r  o r  a g e n c y  member.  AS
4 4 . 6 2 . 4 5 0 ( c ) .  To do  s o ,  t h e  p a r t y  m u s t  f i l e  an  a f f i d a v i t  s e t t i n g
o u t  t h e  s p e c i f i c  g r o u n d s  f o r  c l a i m i n g  t h a t  d i s q u a l i f i c a t i o n  i s
w a r r a n t e d .  I f  t h e  h e a r i n g  o f f i c e r  i s  s i t t i n g  w i t h  t h e  a g e n c y ,  t h e  
a g e n c y  d e t e r m i n e s  w h e t h e r  d i s q u a l i f i c a t i o n  i s  n e c e s s a r y ;  i f  t h e  
h e a r i n g  o f f i c e r  i s  s i t t i n g  a l o n e ,  h e  o r  s h e  makes t h a t  
d e t e r m i n a t i o n .  I t  i s  a good  i d e a  t o  s e t  o u t  t h e  f a c t s  an d  r e a s o n s  
f o r  t h e  d e t e r m i n a t i o n  i n  w r i t t e n  fo rm f o r  t h e  a d m i n i s t r a t i v e  
r e c o r d ,  o r  t o  a n n o u n c e  them o r a l l y ,  i n  h e a r i n g ,  so  t h a t  t h e y  a r e  
made a p a r t  o f  t h e  r e c o r d .

The h e a r i n g  p r o c e d u r e s  o u t l i n e d  on t h e  f o l l o w i n g  p a g e s  
a r e  s u g g e s t e d  g u i d e l i n e s .  To t h e  e x t e n t  t h a t  s p e c i f i c  p r o c e d u r e s  
a r e  n o t  r e q u i r e d  by s t a t u t e  o r  r e g u l a t i o n ,  t h e  h e a r i n g  o f f i c e r  h a s  
d i s c r e t i o n  t o  s h a p e  them  i n  a n y  m ann er  u s e f u l  f o r  t h e  p a r t i c u l a r  
h e a r i n g ,  s o  l o n g  a s  no p r o v i s i o n  o f  t h e  f e d e r a l  o r  s t a t e
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c o n s t i t u t i o n s ,  t h e  s t a t e  s t a t u t e s ,  o r  t h e  a d m i n i s t r a t i v e  
r e g u l a t i o n s  i s  v i o l a t e d ,  a n d  s o  l o n g  a s  t h e  p r o c e d u r e  a c c o r d s  f a i r  
t r e a t m e n t  t o  a l l  p a r t i e s .

C h a p t e r  6
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CHAPTER 7.  PREHEARING PROCEDURES

The h e a r i n g  o f f i c e r  m u s t  f i r s t  d e c i d e  w h e t h e r  i t  w i l l  be 
f e a s i b l e  o r  d e s i r a b l e  t o  c o n d u c t  a p r e h e a r i n g  c o n f e r e n c e .  A l t h o u g h  
n o t  r e q u i r e d  by t h e  APA, a p r e h e a r i n g  c o n f e r e n c e  w i t h  a l l  p a r t i e s  
and  t h e  h e a r i n g  o f f i c e r  i s  u s u a l l y  t h e  b e s t  means o f  o r g a n i z i n g  a 
f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g .  I t  p e r m i t s  e v e r y o n e  i n v o l v e d  t o  
c o n s i d e r  p r o c e d u r a l  p r o b le m s  i n  a d v a n c e  a n d  t o  a s s e s s  t h e  n e e d  f o r  
p r e l i m i n a r y  p r o c e d u r a l  s t e p s .  The p r e h e a r i n g  c o n f e r e n c e  p r o v i d e s  
a g oo d  o p p o r t u n i t y  f o r  e x p l o r a t i o n  o f  s e t t l e m e n t  p o s s i b i l i t i e s , 5 
c l a r i f i c a t i o n  o f  i s s u e s ,  s u b m i s s i o n  o f  e v i d e n c e  b e f o r e  t h e  h e a r i n g ,  
p r e p a r a t i o n  o f  s t i p u l a t i o n s ,  d e t e r m i n a t i o n  o f  o r d e r  o f  p r e s e n t i n g  
e v i d e n c e ,  an d  d e t e r m i n a t i o n s  o f  o t h e r  d i s c o v e r y  i s s u e s .  I n  
g e n e r a l ,  i t  p r o v i d e s  an  o p p o r t u n i t y  t o  d e a l  w i t h  a n y  m a t t e r  t h a t  
w i l l  p r o m o t e  t h e  o r d e r l y  and  p r o m p t  c o n d u c t  o f  t h e  h e a r i n g .

The p u r p o s e  o f  t h e  p r e h e a r i n g  c o n f e r e n c e  i s  t o  s i m p l i f y  
and  e x p e d i t e  t h e  p r o c e e d i n g s ,  n o t  t o  c o m p l i c a t e  o r  p r o l o n g  th e m .

A p r e l i m i n a r y  c o n f e r e n c e  i s  n o t  a p p r o p r i a t e  f o r  e v e r y  
c a s e ,  h o w e v e r .  I f  t h e  i s s u e s  a r e  s i m p l e ,  t h e  h e a r i n g  o f f i c e r  c a n  
u s e  a l t e r n a t i v e  means o f  o r g a n i z i n g  a n d  e x p e d i t i n g  t h e  h e a r i n g  
p r o c e d u r e .  I n  a l l  c a s e s ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  c o n f e r  w i t h  
t h e  p a r t i e s  b e f o r e  t h e  h e a r i n g  t o  d e t e r m i n e  p r o c e d u r e s .  F o r  
e x a m p l e ,  h e  o r  s h e  may a d v i s e  t h e  p a r t i e s  by w r i t t e n  n o t i c e  a b o u t  
p r o c e d u r a l  m a t t e r s  and  s u g g e s t  t h e  t y p e  o f  e v i d e n c e  n e e d e d .  He o r  
s h e  may d i r e c t  th em  t o  s u b m i t ,  b e f o r e  t h e  h e a r i n g ,  m a t e r i a l s  s u c h  
a s  w i t n e s s  l i s t s ,  e x h i b i t  l i s t s ,  e v i d e n c e ,  a n d  p r o p o s e d  
s t i p u l a t i o n s .

I n  1985 ,  t h e  APA was amended t o  a l l o w  an  a g e n c y  t o  u s e

A g e n c i e s ,  s u b j e c t  t o  p o s s i b l e  s p e c i f i c  s t a t u t o r y  
r e s t r i c t i o n s ,  m i g h t  h a v e  t h e  i m p l i e d  power  t o  s e t t l e  a d m i n i s t r a t i v e  
c a s e s .  S e e  R ic h  V i s i o n  C e n t e r s  v .  Bd. o f  M e d ic a l  E x a m i n e r s , 144 
C a l .  App.  3d 110,  115 ,  192 C a l .  R p t r .  4 5 5 ,  457 ( 1 9 8 3 ) .
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t e l e c o n f e r e n c i n g  i n  t h e  c o n d u c t  o f  a n  APA h e a r i n g  i f  t h e  p a r t i e s  
a g r e e .  AS 4 4 . 6 2 . 4 1 0 ( b ) .  When c o n v e n i e n t ,  t h e  p r e h e a r i n g  
c o n f e r e n c e  o r  o t h e r  c o n f e r e n c e s  may a l s o  b e  c o n d u c t e d  by  t e l e p h o n e .  
AS 4 4 . 6 2 . 6 3 5 .  ' T h i s  c an  e l i m i n a t e  t h e  e x p e n s e  a n d  i n c o n v e n i e n c e  o f  
t r a v e l  a n d  make t h e  c o n f e r e n c e  more p r o d u c t i v e  when t h e r e  i s  a n e e d  
f o r  a c c e s s  t o  i n f o r m a t i o n  t h a t  i s  a v a i l a b l e  a t  o n l y  o n e  l o c a t i o n ,  
s u c h  a s  a p a r t y ' s  home.

I n  c o n s i d e r i n g  a n d  a p p l y i n g  t h e  f o l l o w i n g  comments  on 
p r e h e a r i n g  c o n f e r e n c e s ,  t h e i r  b a s i c  p u r p o s e  o f  s i m p l i f y i n g  and  
e x p e d i t i n g  t h e  p r o c e e d i n g s  m u s t  be b o r n e  i n  m in d .  The  c o n f e r e n c e  
m u s t  b e  t a i l o r e d  t o  t h e  t y p e  o f  c a s e  p r e s e n t e d ,  a n d  s h o u l d  n o t  be 
a l l o w e d  t o  become a c o m p l i c a t e d  p r o c e e d i n g  i t s e l f  w i t h  c o s t s  
d i s p r o p o r t i o n a t e  t o  t h e  c a s e .

A. P r e p a r a t i o n  f o r  P r e h e a r i n g  C o n f e r e n c e

The h e a r i n g  o f f i c e r  m u s t  c a r e f u l l y  p r e p a r e  f o r  t h e  
p r e h e a r i n g  c o n f e r e n c e ,  s i n c e  i t  i s  t h e  f i r s t  o p p o r t u n i t y  t o  
c l a r i f y ,  i s o l a t e ,  and  d i s p o s e  o f  t h e  p r o b l e m s  i n v o l v e d  i n  t h e  c a s e .  
As s o o n  a s  t h e  c a s e  i s  a s s i g n e d ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  o b t a i n  
a n d  s t u d y  t h e  s t a t e m e n t  o f  i s s u e s  o r  a c c u s a t i o n ,  t h e  n o t i c e  o f  
d e f e n s e  f i l e d  by  t h e  r e s p o n d e n t  ( s e e  AS 4 4 . 6 2 . 3 9 0 ) ,  and any  
d e l e g a t i o n  o f  a u t h o r i t y .  The h e a r i n g  o f f i c e r  may t h e n  d i r e c t  t h e  
p a r t i e s  t o  s u b m i t ,  b e f o r e  t h e  p r e h e a r i n g  c o n f e r e n c e ,  p r o p o s e d  
s t a t e m e n t s  c l a r i f y i n g  t h e  i s s u e s ,  p r o p o s e d  s t i p u l a t i o n s ,  r e q u e s t s  
f o r  i n f o r m a t i o n ,  s t a t e m e n t s  o f  p o s i t i o n ,  an d  p r o p o s e d  t i m e  
s c h e d u l e s .  T h i s  d i r e c t i o n  s h o u l d  a p p e a r  i n  t h e  N o t i c e  o f  
P r e h e a r i n g  C o n f e r e n c e  ( a s  d i s c u s s e d  i m m e d i a t e l y  b e lo w )  o r  i n  a 
s u p p l e m e n t a l  l e t t e r .
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B. N o t i c e

The h e a r i n g  o f f i c e r  s e t s  t h e  d a t e ,  t i m e ,  an d  p l a c e  o f  t h e  
p r e h e a r i n g  c o n f e r e n c e .  He o r  s h e  s h o u l d  s e n d  o r  d e l i v e r  r e a s o n a b l e  
n o t i c e  t o  t h e  p a r t i e s  and  t o  a l l  p e r s o n s  whom h e  o r  s h e  d e t e r m i n e s  
w i l l  b e  d i r e c t l y  a f f e c t e d  by  t h e  o u t c o m e  o f  t h e  c o n f e r e n c e .  I f  a 
s p e c i f i c  g e o g r a p h i c  a r e a  i s  i n v o l v e d ,  i t  m i g h t  b e  a p p r o p r i a t e  t o  
n o t i f y  l o c a l  g o v e r n m e n t a l  a u t h o r i t i e s  a n d  c i v i c  g r o u p s .  The n o t i c e  
c o u l d  i n c l u d e  t h e  a g e n d a  f o r  t h e  c o n f e r e n c e .

C. T r a n s c r i p t  o f  C o n f e r e n c e

A l t h o u g h  AS 4 4 . 6 2 . 4 5 0 ( d )  r e q u i r e s  t h e  p r o c e e d i n g s  a t  t h  i 
h e a r i n g  t o  b e  p r e s e r v e d  t o  a s s u r e  a n  a c c u r a t e  r e c o r d  ( t a p e -  
r e c o r d i n g  i s  t h e  m o s t  commonly u s e d ) , t h e r e  i s  no s u c h  r e q u i r e m e n t  
f o r  t h e  p r e h e a r i n g  c o n f e r e n c e .  Some h e a r i n g  o f f i c e r s  f e e l  t h a t  
t r a n s c r i b i n g  t h e  d i s c u s s i o n  a t  t h e  p r e h e a r i n g  c o n f e r e n c e  i n h i b i t s  
f r a n k  e x c h a n g e .  The h e a r i n g  o f f i c e r  may c h o o s e  s i m p l y  t o  r e c o r d  
a g r e e m e n t s  and  r u l i n g s  i n  n o t e s  o r  i n  d i c t a t i o n  t o  a s e c r e t a r y .  In  
c o m p l i c a t e d  c a s e s ,  h o w e v e r ,  an y  i n h i b i t i n g  e f f e c t  o f  t r a n s c r i b i n g  
i s  u s u a l l y  o u t w e i g h e d  by t h e  n e e d  t o  p r e s e r v e  t h e  c o n f e r e n c e  
c o n d i t i o n s ,  r u l i n g s ,  and  a g r e e m e n t s .

D. Co n d u c t  o f  C o n f e r e n c e

The h e a r i n g  o f f i c e r  s h o u l d  p r e p a r e ,  a n d  may c i r c u l a t e  t o  
t h e  p a r t i e s  i n  a d v a n c e ,  a c o n f e r e n c e  a g e n d a  s c h e d u l i n g  t h e  i s s u e s  
t o  b e  d e a l t  w i t h  i n  a l o g i c a l  o r d e r .  Any p r o p o s a l s ,  s u g g e s t i o n s ,  
o r  i s s u e s  t h a t  a f f e c t  t h e  s c o p e  c f  t h e  p r o c e e d i n g  ( i . e . ,  
i d e n t i f i c a t i o n  o f  t h e  i s s u e s  i n v o l v e d )  s h o u l d  be  s c h e d u l e d  f i r s t .  
W h i le  t h e  c o n f e r e n c e  may be  c o n d u c t e d  i n f o r m a l l y ,  t h e  h e a r i n g  
o f f i c e r  s h o u l d  i n s i s t  t h a t  a l l  r e m a r k s  b e  a d d r e s s e d  t o  him o r  h e r .
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R e a s o n a b l e  d i s c u s s i o n  s h o u l d  be p e r m i t t e d ,  b u t  when a s u b j e c t  i s  
e x h a u s t e d ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  r u l e  ( o r  a g r e e  t o  do  s o  a t  a 
l a t e r  t i m e )  a n d  move o n .  T h i s  s h o u l d  h e l p  t h e  h e a r i n g  o f f i c e r  
m a i n t a i n  c o n t r o l  o v e r  t h e  c o n f e r e n c e  p r o c e e d i n g s .

M o s t  c o n f e r e n c e s  i n v o l v e  a t  l e a s t  t h e  f o l l o w i n g  s t e p s :

1 .  O p e n in g  S t a t e m e n t . The h e a r i n g  o f f i c e r  s h o u l d  
a n n o u n c e  t h e  name o f  t h e  c a s e ,  t h e  t e n t a t i v e  a g e n d a ,  c o n f e r e n c e  
p r o c e d u r e s ,  a nd  o t h e r  p e r t i n e n t  m a t t e r s .

2 .  A p p e a r a n c e s . I f  a p p r o p r i a t e ,  a p p e a r a n c e  s h e e t s  
s h o u l d  b e  d i s t r i b u t e d  b e f o r e  t h e  c o n f e r e n c e  b e g i n s .  T h i s  may be  
a c c o m p l i s h e d  by  s i m p l y  c i r c u l a t i n g  a s h e e t  o f  p a p e r  w i t h  c o lu m n s  
f o r  e a c h  a t t e n d e e ' s  name and  a d d r e s s ,  an d  t h e  name a n d  a d d r e s s  o f  
t h e  p e r s o n  h e  o r  s h e  i s  r e p r e s e n t i n g .

3 .  P r e l i m i n a r y  M a t t e r s . B e f o r e  d i s c u s s i o n  o f  t h e  a g e n d a  
i t e m s ,  e a c h  p e r s o n  s h o u l d  b e  g i v e n  t h e  o p p o r t u n i t y  t o  p r o p o s e  
a d d i t i o n a l  i t e m s  and  t o  r a i s e  p r e l i m i n a r y  m a t t e r s  p e r t a i n i n g  t o  t h e  
c o n f e r e n c e  p r o c e d u r e s ,  s u c h  a s  i n q u i r i e s  a b o u t  t h e  a n t i c i p a t e d  
d u r a t i o n  o f  t h e  c o n f e r e n c e .  The h e a r i n g  o f f i c e r  s h o u l d  n o t  p e r m i t  
d i s c u s s i o n  o f  m a t t e r s  p e r t a i n i n g  t o  t h e  m e r i t s  o f  t h e  c a s e  a t  t h i s  
t i m e .

4 .  P a r t i c i p a t i o n . The h e a r i n g  o f f i c e r  s h o u l d  r u l e  
i m m e d i a t e l y  on r e q u e s t s  t o  i n t e r v e n e  o r  t o  p a r t i c i p a t e  on some 
o t h e r  b a s i s .  I f  a p p r o p r i a t e ,  he o r  s h e  s h o u l d  i n f o r m  t h o s e  p r e s e n t  
o f  t h e i r  r i g h t s  ( o r  l a c k  o f  r i g h t s )  t o  p a r t i c i p a t e  i n  t h e  
c o n f e r e n c e  an d  i n  t h e  e n t i r e  p r o c e e d i n g .

5 .  Scope  o f  t h e  P r o c e e d i n g . The f i r s t  m a t t e r  on t h e
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c o n f e r e n c e  a g e n d a ,  a s  m e n t i o n e d  a b o v e ,  s h o u l d  b e  i d e n t i f i c a t i o n  o f  
t h e  i s s u e s  t o  b e  p r e s e n t e d  a t  t h e  h e a r i n g .  A f t e r  i d e n t i f y i n g  t h e  
b a s i c  i s s u e s ,  s u b s i d i a r y  m a t t e r s  s h o u l d  b e  i s o l a t e d  a n d  c l a r i f i e d .

6 . O b t a i n i n g  E v i d e n t i a r y  I n f o r m a t i o n . As p a r t  o f  t h e  
p r e h e a r i n g  d i s c o v e r y  p r o c e s s ,  p a r t i e s  may r e q u e s t  o t h e r  p a r t i e s  t o  
s u b m i t  i n f o r m a t i o n .  (S e e  p a g e s  2 3 - 2 6  b e lo w  f o r  a  d i s c u s s i o n  o f  t h e  
s c o p e  o f  d i s c o v e r y . )  D i s p o s i n g  o f  s u c h  r e q u e s t s  an d  a r r a n g i n g  f o r  
t h e  p r e p a r a t i o n  and  e x c h a n g e  o f  t h e  p r o p o s e d  e v i d e n c e  a r e  
f r e q u e n t l y  t h e  m o s t  d i f f i c u l t  p a r t s  o f  t h e  c o n f e r e n c e .  The  h e a r i n g  
o f f i c e r  m i g h t  n o t  be  a o l e  t o  d e t e r m i n e  w h e t h e r  o b j e c t i o n s  t o  
f u r n i s h i n g  i n f o r m a t i o n  a r e  b a s e d  on  t h e  h e a v y  b u r d e n  o f  p r e p a r i n g  
i t ,  o r  on  t h e  p a r t y ' s  d i s i n c l i n a t i o n  t o  p r o d u c e  i t  f o r  some o t h e r  
r e a s o n .  Even c o u n s e l  ( i f  t h e r e  i s  on e )  f o r  t h e  p a r t y  f rom  whom t h e  
m a t e r i a l  i s  s o u g h t  m i g h t  n o t  a c t u a l l y  know t h e  v a l u e  o f  t h e  
r e q u e s t e d  i n f o r m a t i o n  o r  how d i f f i c u l t  i t  w i l l  be  t o  p r o d u c e  i t .

As d i f f i c u l t  a s  t h e s e  p r o b l e m s  m i g h t  b e ,  i t  i s  p r e f e r a b l e  
t o  f a c e  th em  a n d  r e s o l v e  them a t  t h e  p r e h e a r i n g  c o n f e r e n c e  s t a g e  
r a t h e r  t h a n  t o  d e l a y  t h e i r  r e s o l u t i o n .  I t  i s  u s u a l l y  q u i c k e r ,  
e a s i e r ,  a n d  m ore  e q u i t a b l e  t o  d e c i d e  t h e s e  q u e s t i o n s  a f t e r  a f u l l  
d i s c u s s i o n  a t  t h e  c o n f e r e n c e  t h a n  t o  d e c i d e  m o t i o n s  t o  q u a s h  
s u b p o e n a s  a f t e r  t h e y  h a v e  b e e n  i s s u e d  o r  m o t i o n s  t o  s t r i k e  
p a r t i c u l a r  m a t e r i a l  a f t e r  i t  h a s  b e e n  s u p p l i e d .  I f  t h e  d e c i s i o n s  
a r e  made a t  t h e  c o n f e r e n c e ,  t h e r e  i s  t i m e  t o  m o d i f y  them  w i t h o u t  
d e l a y i n g  t h e  p r o c e e d i n g  i f  l a t e r  i n v e s t i g a t i o n  shows t h a t  t h e r e  i s  
some r e a s o n  f o r  a m o d i f i c a t i o n ,  s u c h  a s  i f  some r e q u e s t e d  m a t e r i a l  
c a n n o t  b e  o b t a i n e d  o r  a s s e m b l e d  i n  t h e  fo rm  r e q u e s t e d .

When a p a r t y  r e s i s t s  a n o t h e r  p a r t y ' s  e f f o r t s  t o  o b t a i n  
i n f o r m a t i o n  on t h e  g r o u n d s  t h a t  s u c h  p r o d u c t i o n  w ould  be  a d v e r s e  t o  
h i s  o r  h e r  i n t e r e s t s ,  t h e  h e a r i n g  o f f i c e r  m u s t  d e c i d e  w h a t  w i l l  be
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c o m p e l l e d  u n d e r  t h e  d i s c o v e r y  p r o c e d u r e s .  ( S e e  p a g e  2 3 . )  Any 
r u l i n g s  t h a t  r e q u i r e  t h e  r e l e a s e  o f  i n f o r m a t i o n  s h o u l d  b e  t a i l o r e d  
t o  f i t  t h e  s p e c i f i c  i s s u e s  and  p r o c e e d i n g  a s  much a s  p o s s i b l e .

7 .  E x c h a n g e  o f  I n f o r m a t i o n  a n d  P r o p o s e d  E v i d e n c e . The 
h e a r i n g  o f f i c e r  s h o u l d  s e t  d a t e s  f o r  t h e  e x c h a n g e  o f  i n f o r m a t i o n  
a n d  p r o p o s e d  e v i d e n c e  a f t e r  c o n s u l t i n g  w i t h  t h e  p a r t i e s .  The 
l e n g t h  o f  t i m e  a l l o w e d  d e p e n d s  on w h a t  m a t e r i a l  i s  r e q u e s t e d ,  how 
d i f f i c u l t  i t  i s  f o r  a p a r t y  t o  p r e p a r e  i t ,  a n d  w h e t h e r  co m p lex  
i s s u e s  a r e  i n v o l v e d .

8 . P r o c e d u r a l  R u l e s  f o r  t h e  H e a r i n g . The  h e a r i n g  
o f f i c e r ,  g u i d e d  by  AS 4 4 . 6 2 . 4 6 0 ,  m u s t  e s t a b l i s h  t h e  p r o c e d u r e  f o r  
t h e  h e a r i n g  i n c l u d i n g  t h e  s e q u e n c e  a n d  m a n n e r  o f  p r e s e n t i n g  
e v i d e n c e ,  m o t i o n s ,  c r o s s - e x a m i n a t i o n ,  a n d  a r g u m e n t .

9 .  P l a c e  o f  t h e  H e a r i n g . A l t h o u g h ,  a f t e r  s t a t i n g  some 
g u i d e l i n e s ,  AS 4 4 . 6 2 . 4 1 0 ( a )  g i v e s  t h e  a g e n c y  t h e  a u t h o r i t y  t o  
s e l e c t  t h e  p l a c e  o f  t h e  h e a r i n g ,  t h i s  d u t y  i s  o f t e n  d e l e g a t e d  t o  
t h e  h e a r i n g  o f f i c e r  when t h e  i n i t i a l  a p p o i n t m e n t  i s  made .  I n  
d e c i d i n g  u p o n  a l o c a t i o n ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  c o n s i d e r  t h e  
c o n v e n i e n c e  o f  t h e  p a r t i e s ,  t h e i r  r e p r e s e n t a t i v e s ,  t h e  w i t n e s s e s ,  
an d  t h e  p u b l i c .  I f  a f i e l d  h e a r i n g  i s  r e q u e s t e d ,  t h e  h e a r i n g  
o f f i c e r  s h o u l d  d i s c u s s  t h e  m a t t e r  w i t h  t h e  p a r t i e s .  T he  t i m e  and 
p l a c e  o f  t h e  h e a r i n g  s h o u l d  b e  a n n o u n c e d  e i t h e r  a t  t h e  c o n f e r e n c e  
o r  i n  t h e  h e a r i n g  o f f i c e r ' s  c o n f e r e n c e  r e p o r t .  The  same s t a t u t e  
a l s o  a u t h o r i z e s  t h e  p a r t i e s  t o  s e l e c t  t h e  l o c a t i o n  by  a g r e e m e n t .

E. C o n f e r e n c e  R e p o r t

F o l l o w i n g  t h e  c o n f e r e n c e ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  
p r e p a r e  a c o n f e r e n c e  r e p o r t  i n c o r p o r a t i n g  t h e  m a t t e r s  d e t e r m i n e d  a t
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t h e  p r e h e a r i n g  c o n f e r e n c e .  The r e p o r t  s h o u l d  c o n s i s t  o f  a l i s t  o f  
p e r s o n s  who a p p e a r e d  a n d  e i t h e r  t e s t i f i e d  o r  o t h e r w i s e  r e p r e s e n t e d  
a p a r t y  o r  p o s i t i o n ,  a g r e e m e n t s  r e a c h e d ,  t h e  h e a r i n g  o f f i c e r ' s  
r u l i n g s ,  a n d  a ny  o t h e r  m a t t e r s  d e c i d e d .  I t  s h o u l d  b e  s e r v e d  on a l l  
p a r t i e s  who a p p e a r e d .

F. P r e l i m i n a r y  M o t i o n s  and  R u l i n g s

A p a r t y  s h o u l d  a d d r e s s  e a c h  m o t io n  t o  t h e  h e a r i n g  o f f i c e r
an d  s e r v e  c o p i e s  o f  a n y  f i l e d  i t e m  on a l l  o t h e r  p a r t i e s .  The
h e a r i n g  o f f i c e r  s h o u l d  make h i s  o r  h e r  d e c i s i o n  p r o m p t l y .  U n l e s s  
t h e  r u l i n g  i s  s e l f - e x p l a n a t o r y  o r  a f f i r m s  a p r i o r  r u l i n g ,  i t  s h o u l d  
i n c l u d e  a s t a t e m e n t  o f  t h e  g r o u n d s .  An o r d e r  m u s t  be  f u r n i s h e d  t o  
t h e  p a r t i e s  a n d  i n t e r e s t e d  p e r s o n s . 6 I f  t h e  m o t i o n  i s  on e  on w h ich  
t h e  h e a r i n g  o f f i c e r  d o e s  n o t  h a v e  a u t h o r i t y  t o  r u l e ,  h e  o r  s h e  m us t  
p r o m p t l y  n o t i f y  t h e  p a r t i e s  and o t h e r  i n t e r e s t e d  p e r s o n s .

Many m o t i o n s ,  p e t i t i o n s ,  a n d  r e g u e s t s  may be  d i s p o s e d  o f
w i t h o u t  a f o r m a l  o r d e r .  A n o t i c e ,  l e t t e r ,  o r  o t h e r  w r i t t e n
c o m m u n i c a t i o n  t h a t  a d v i s e s  t h e  p a r t i e s  and  o t h e r  i n t e r e s t e d  p e r s o n s  
o f  t h e  d i s p o s i t i o n  an d  t h e  r e a s o n s  f o r  i t  i s  s u f f i c i e n t .

6 The d e f i n i t i o n  o f  " i n t e r e s t e d  p e r s o n s "  w i l l  v a r y  from c a s e  
t o  c a s e .  A h e a r i n g  o f f i c e r  s h o u l d  c o n s u l t  t h e  s t a t u t e s ,  
r e g u l a t i o n s ,  a n d  c a s e  la w  r e l e v a n t  t o  t h e  p a r t i c u l a r  k i n d  o f  c a s e .
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CHAPTER 8 .  DISCOVERY

The t y p e s  o f  d i s c o v e r y  a v a i l a b l e  u n d e r  t h e  APA i n c l u d e  
s u b p o e n a s  t o  t e s t i f y  a n d  s u b p o e n a s  t o  p r o d u c e  d o c u m e n t s  and  t h i n g s  
(AS 4 4 . 6 2 . 4 3 0 ) ,  d e p o s i t i o n s  o f  w i t n e s s e s  who w i l l  b e  u n a v a i l a b l e  a t  
t h e  h e a r i n g  (AS 4 4 . 6 2 . 4 4 0 ) ,  a n d  a f f i d a v i t s  (AS 4 4 . 6 2 . 4 7 0 ) .  
G e n e r a l l y ,  t h e  a g e n c y  w i l l  make i t s  f i l e s  a v a i l a b l e  f o r  
e x a m i n a t i o n .  I n  a d d i t i o n ,  many h e a r i n g  o f f i c e r s  o r d e r  o t h e r
d i s c o v e r y ,  s u c h  a s  w r i t t e n  i n t e r r o g a t o r i e s  a n d  r e q u e s t s  f o r  
a d m i s s i o n ,  by  a n a l o g y  t o  t h e  A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e .  
U n d e r  t h e  APA, i t  i s  u n c l e a r  j u s t  w ha t  a p a r t y ' s  f u l l  d i s c o v e r y  
r i g h t s  a r e .  As a  p r a c t i c a l  m a t t e r ,  t h e  p a r t i e s  u s u a l l y  s t i p u l a t e  
t o  t h e  d i s c o v e r y  p r o c e d u r e s  t o  be  u s e d ,  s i n c e  i t  i s  i n  e v e r y o n e ' s  
b e s t  i n t e r e s t  t o  s e e  t h a t  a c o m p l e t e  f a c t u a l  r e c o r d  i s  made.  The 
h e a r i n g  o f f i c e r  s h o u l d  r u l e  on  any d i s c o v e r y  m o t i o n s  a t  t h e  
p r e h e a r i n g  c o n f e r e n c e .

A. S u b p o e n a s

Not  a l l  h e a r i n g  o f f i c e r s  h ave  s u b p o e n a  p o w e r .  B e f o r e  t h e  
h e a r i n g  b e g i n s ,  t h e  a g e n c y  may i s s u e  s u b p o e n a s  a t  t h e  r e q u e s t  o f  a 
p a r t y  i n  a c c o r d a n c e  w i t h  t h e  r u l e s  o f  c i v i l  p r o c e d u r e . 7 AS 
4 4 . 6 2 . 4 3 0 ( a ) .  The  p r e c i s e  t i m e  when a " h e a r i n g  b e g i n s "  i s  n o t  made 
c l e a r  i n  o u r  APA, a n d  t h e  s u b p o e n a  a u t h o r i t y  i s  o f t e n  d e l e g a t e d  t o  
t h e  h e a r i n g  o f f i c e r  u n d e r  AS 4 4 . 6 2 . 3 4 0  a n d  AS 4 4 . 6 2 . 4 5 0 ( b ) .  A f t e r  
t h e  h e a r i n g  b e g i n s ,  t h e  h e a r i n g  o f f i c e r  s i t t i n g  a l o n e  may i s s u e  
s u b p o e n a s .  AS 4 4 . 6 2 . 4 3 0 ( a ) .

A s u b p o e n a  i s  i s s u e d  a t  t h e  r e q u e s t  o f  o n e  p a r t y ,  w i t h o u t  
a d v a n c e  n o t i c e  t o ,  a n d  o p p o r t u n i t y  f o r  a r g u m e n t  b y ,  any  o t h e r  
p a r t i e s .  (A ssum ing  e x c h a n g e  o f  w i t n e s s  l i s t s ,  e t c . ,  a p a r t y  m i g h t  
s i m p l y  r e q u e s t  i n f o r m a t i o n  from a n o t h e r  p a r t y ,  w i t h o u t  i m m e d i a t e l y  
s e e k i n g  a s u b p o e n a . )  I f  a h e a r i n g  o f f i c e r  i s s u e s  a s u b p o e n a ,  he  o r

7 S ee  R u le  4 5 ,  A l a s k a  R. C i v .  P . ,  f o r  s u b p o e n a  p r o v i s i o n s .
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s h e  n e e d  n o t  d i s c u s s  t h e  m a t t e r  w i t h  t h e  o t h e r  p a r t y  u n t i l  t h e  
p a r t y  who o b t a i n e d  t h e  s u b p o e n a  s e r v e s  i t  o r  d i s c l o s e s  i t s  
e x i s t e n c e .  I n  A l a s k a ,  t h e  p a r t y  r e q u e s t i n g  t h e  s u b p o e n a  m u s t  p a y  
t h e  f e e s ,  m i l e a g e ,  an d  e x p e n s e s  o f  t h e  s u b p o e n a e d  w i t n e s s .  AS 
4 4 . 6 2 . 4 3 0 ( d ) ;  C om m erc ia l  U n io n  C os ,  v .  S m a l l w o o d . 550 P . 2d 1 26 1 ,  
1266 & n . 20 ( A l a s k a  1 9 7 6 ) .

S o m e t im e s  s u b p o e n a s  w i l l  b e  r e q u e s t e d  f o r  m a t e r i a l  t h a t  
t h e  h e a r i n g  o f f i c e r  h a s  p r e v i o u s l y  r u l e d  n e e d  n o t  b e  p r o d u c e d .  I f  
t h e  h e a r i n g  o f f i c e r  o b s e r v e s  t h i s ,  h e  o r  s h e  s h o u l d  d e n y  t h e  
r e q u e s t  u n l e s s  t h e r e  i s  some r e a s o n  t o  c h a n g e  t h e  e a r l i e r  r u l i n g .
I t  i s  n o t  w o r t h w h i l e ,  h o w e v e r ,  f o r  t h e  h e a r i n g  o f f i c e r  t o  s e a r c h  
t h e  r e c o r d  o f  a l e n g t h y  p r e h e a r i n g  c o n f e r e n c e  o r  h e a r i n g  t o  
d e t e r m i n e  w h e t h e r  t h e  m a t t e r  h a s  a l r e a d y  b e e n  c o n s i d e r e d .  The 
s u b p o e n a e d  w i t n e s s  c a n  l a t e r  move t o  q u a s h  t h e  s u b p o e n a  on t h a t  
g r o u n d .

/
B. D e p o s i t i o n s

Upon a  p a r t y ' s  v e r i f i e d  p e t i t i o n ,  an  a g e n c y  may o r d e r  
t h a t  t h e  t e s t i m o n y  o f  a m a t e r i a l  w i t n e s s  be  t a k e n  by d e p o s i t i o n .
AS 4 4 . 6 2 . 4 4 0 ( a ) .  The d e p o s i t i o n s  a r e  t a k e n  i n  t h e  m a n n e r  
p r e s c r i b e d  by t h e  c i v i l  r u l e s .  S ee  R u l e s  26 — 3 2 ,  A l a s k a  R. C i v .
P. The s t a t u t e  r e q u i r e s ,  among o t h e r  t h i n g s ,  t h a t  t h e  p e t i t i o n  s e t  
o u t  a s h o w in g  t h a t  t h e  w i t n e s s  w i l l  be  u n a v a i l a b l e  a t  t h e  h e a r i n g  
( s o m e t h i n g  n o t  r e q u i r e d  i n  t h e  c o u r t  r u l e s  on d e p o s i t i o n s ) . A g a in ,  
many h e a r i n g  o f f i c e r s  w i l l  o r d e r  d e p o s i t i o n s  t o  b e  t a k e n  e v e n  when 
t h e r e  i s  no s h o w i n g  o f  u n a v a i l a b i l i t y ,  b u t  t h e  e x t e n t  t o  w h ic h  t h i s  
i s  a u t h o r i z e d  i s  u n c l e a r .  P e t i t i o n s  f o r  d e p o s i t i o n s  may b e  g r a n t e d  
w i t h o u t  a  h e a r i n g ,  b u t ,  i f  t h i s  o c c u r s ,  a p a r t y  o p p o n e n t  t h e n  h a s  
a r i g h t  t o  f i l e  a n  a p p r o p r i a t e  m o t i o n  t o  q u a s h  t h e  d e p o s i t i o n .  
S t a t e  v .  T h om pson . 612 P . 2d 101 5 ,  1 0 1 6 -1 7  ( A l a s k a  1 9 8 0 ) .  I f  a
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w i t n e s s  r e s i d e s  o u t  o f  s t a t e  a n d  t h e  d e p o s i t i o n  i s  t o  b e  t a k e n  o u t  
o f  s t a t e , ®  t h e n  i t  i s  n e c e s s a r y  t o  o b t a i n  a  s u p e r i o r  c o u r t  o r d e r .  
AS 4 4 . 6 2 . 4 4 0 ( b ) .  I n  d e a l i n g  w i t h  d e p o s i t i o n s ,  a h e a r i n g  o f f i c e r  
s h o u l d  rem em ber  t h e  b a s i c  p o l i c y  o f  k e e p i n g  a d m i n i s t r a t i v e  h e a r i n g s  
l e s s  c o m p l i c a t e d  t h a n  j u d i c i a l  p r o c e e d i n g s ;  a s  a g e n e r a l  
p r o p o s i t i o n ,  d i s c o v e r y  u n d e r  t h e  APA s h o u l d  b e  l e s s  e x p a n s i v e  t h a n  
u n d e r  t h e  A l a s k a  R u le s  o f  C i v i l  P r o c e d u r e ;  s e e , e . g . . AS 
4 4 . 6 2 . 4 6 0 ( 1 ) .

C. T e s t i m o n y  o f  Agency  P e r s o n n e l  and P r o d u c t i o n  o f  Agency 
Docum ents

A p a r t y  m ig h t  r e q u e s t  t h a t  a g e n c y  s t a f f  t e s t i f y  o r  

p r o d u c e  d o c u m e n t s  i n  t h e  a g e n c y ' s  c u s t o d y ,  u n d e r  AS 0 9 . 2 5 . 1 1 0  —

0 9 . 2 5 . 1 2 5  and  0 9 . 2 5 . 2 2 0  (o p e n  r e c o r d s )  a n d  a r t .  I ,  s e c .  22 ,  o f  t h e  

A l a s k a  C o n s t i t u t i o n  ( r i g h t  o f  p r i v a c y ) . The  h e a r i n g  o f f i c e r  s h o u l d  

u s e  e x t r a  c a u t i o n  i n  r u l i n g  on s u c h  r e q u e s t s ,  b e a r i n g  i n  mind t h e  

a g e n c y ' s  i n t e r e s t s  i n  p r o t e c t i n g  i t s  i n v e s t i g a t i v e  a n d  d e c i s i o n a l  

p r o c e s s e s  a s  w e l l  a s  t h e  p u b l i c ' s  i n t e r e s t s  w i t h  r e s p e c t  t o  o p en  

r e c o r d s .  O r d i n a r i l y ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  r e q u i r e  t h e  a g e n c y  

t o  p r o d u c e  t h e  e n t i r e  f i l e  a nd  a l l  o f  t h e  r e l e v a n t  m a t e r i a l ,  

i n c l u d i n g  any  r e l e v a n t  f a c t u a l  s t a t e m e n t s  made by  a n y  member o f  t h e  

a g e n c y ' s  s t a f f .  I f  n e c e s s a r y  t o  a s c e r t a i n  t h e  r e l e v a n c e  o r  

m a t e r i a l i t y  o f  t h e  s t a t e m e n t s ,  t h e  h e a r i n g  o f f i c e r  may o r d e r  them

® S ee  J t a t e  v .  T hom pson . 612 P . 2d 101 5 ,  1016 n . 2  ( A l a s k a
1980) (AS 44 6 2 . 4 4 0 ( b )  was n o t  i n t e n d e d  t o  a p p l y  w h e re  an  o u t - o f -  
s t a t e  r e s i d e n t  i s  t o  be d e p o s e d  i n  A l a s k a ,  b u t  o n l y  w h e re  a 
d e p o s i t i o n  i s  t a k e n  o u t s i d e  A l a s k a ) .
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O t h e r  t h a n  AS 44 . 6 2 . 4 2 0 ( a )  ' s  h e a r i n g  n o t i c e  d e a d l i n e ,  t h e  
APA p r o v i d e s  no d e a d l i n e s  f o r  a d m i n i s t r a t i v e  a c t i o n .  I t  i s  t h e  
h e a r i n g  o f f i c e r ' s  r e s p o n s i b i l i t y  t o  move m a t t e r s  a l o n g  a n d  t o  p l a c e  
d e a d l i n e s  on  t h e  p a r t i e s .

The t r a d i t i o n a l  f o r m a l  a d m i n i s t r a t i v e  h e a r i n g  r e s e m b l e s  
a t r i a l  b e f o r e  a j u d g e  s i t t i n g  w i t h o u t  a j u r y .  A n u m b e r  o f  
p r o c e d u r a l  t o o l s  h a v e  b e e n  d e v e l o p e d  t o  s i m p l i f y  t h e  p r o c e e d i n g s  
a n d  make them  more  m a n a g e a b l e .

E f f i c i e n c y  i s  n o t  t h e  o n l y  g o a l .  T h e  h e a r i n g  m u s t  b e  
c o n d u c t e d  i n  a f a i r  m a n n e r ,  a n d  a l l  i n t e r e s t e d  p a r t i e s  m u s t  h a v e  
an  o p p o r t u n i t y  t o  p a r t i c i p a t e .  T he  p r o c e d u r e s  d e s c r i b e d  b e lo w  
m u s t  b e  u s e d  r e a s o n a b l y  a n d  f a i r l y .

A. P r e p a r a t i o n  and  E xchan ge  o f  E v i d e n c e  i n  W r i t t e n  Form

The f o l l o w i n g  p a t t e r n  f o r  t h e  e x c h a n g e  o f  m a t e r i a l ,  w i t h  
r e a s o n a b l e  b u t  s h o r t  t i m e  p e r i o d s ,  i s  o f t e n  c o n v e n i e n t :

1 . e a c h  p a r t y  f u r n i s h e s  t h e  m a t e r i a l  r e q u e s t e d  by o t h e r s ;
2 . e a c h  p a r t y  s u b m i t s  p r o p o s e d  d i r e c t  e v i d e n c e ;
3 .  e a c h  p a r t y  s u b m i t s  p r o p o s e d  r e b u t t a l  e v i d e n c e ;
4 .  e a c h  p a r t y  s u b m i t s  f u r t h e r  r e b u t t a l  e v i d e n c e ,  a s  

n e e d e d .

G e n e r a l l y ,  a l l  p a r t i e s  o b s e r v e  t h e  sam e  e x c h a n g e  d a t e s ,  
a l t h o u g h  t h i s  may be v a r i e d  when a p p r o p r i a t e .  T h i s  p a t t e r n  p e r m i t s  
a p a r t y  t o  e x a m in e  i n f o r m a t i o n  s u p p l i e d  by  o t h e r  p a r t i e s  b e f o r e  
p r e p a r i n g  h i s  o r  h e r  d i r e c t  e v i d e n c e ,  t o  s t u d y  o t h e r  p a r t i e s '  
d i r e c t  e v i d e n c e  b e f o r e  p r e p a r i n g  r e b u t t a l ,  a n d  t o  p r e p a r e  f o r  
c r o s s - e x a m i n a t i o n  w i t h o u t  i n t e r r u p t i n g  t h e  h e a r i n g  o r  s t n ^ ; i n g  t h e  
t r a n s c r i p t  d u r i n g  r e c e s s e s .
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w i t n e s s  r e s i d e s  o u t  o f  s t a t e  an d  t h e  d e p o s i t i o n  i s  t o  b e  t a k e n  o u t  
o f  s ^ a t e , 8 t h e n  i t  i s  n e c e s s a r y  t o  o b t a i n  a s u p e r i o r  c o u r t  o r d e r .  
AS 4 4 . 6 2 . 4 4 0 ( b ) .  I n  d e a l i n g  w i t h  d e p o s i t i o n s ,  a h e a r i n g  o f f i c e r  
s h o u l d  rem em ber  t h e  b a s i c  p o l i c y  o f  k e e p i n g  a d m i n i s t r a t i v e  h e a r i n g s  
l e s s  c o m p l i c a t e d  t h a n  j u d i c i a l  p r o c e e d i n g s ;  a s  a  g e n e r a l  
p r o p o s i t i o n ,  d i s c o v e r y  u n d e r  t h e  APA s h o u l d  b e  l e s s  e x p a n s i v e  t h a n  
u n d e r  t h e  A l a s k a  R u le s  o f  C i v i l  P r o c e d u r e ;  s e e . e . g . . AS 
4 4 . 6 2 . 4 6 0 ( d ) .

C. T e s t i m o n y  o f  Agency P e r s o n n e l  and P r o d u c t i o n  o f  Agency 
Documents

A p a r t y  m ig h t  r e q u e s t  t h a t  a g e n c y  s t a f f  t e s t i f y  o r  

p r o d u c e  d o c u m e n t s  i n  t h e  a g e n c y ' s  c u s t o d y ,  u n d e r  AS 0 9 . 2 5 . 1 1 0  —

0 9 . 2 5 . 1 2 5  and  0 9 . 2 5 . 2 2 0  (o p en  r e c o r d s )  a n d  a r t .  I ,  s e c .  22 ,  o f  t h e  

A l a s k a  C o n s t i t u t i o n  ( r i g h t  o f  p r i v a c y ) .  The h e a r i n g  o f f i c e r  s h o u l d  

u s e  e x t r a  c a u t i o n  i n  r u l i n g  on s u c h  r e q u e s t s ,  b e a r i n g  i n  mind t h e  

a g e n c y ' s  i n t e r e s t s  i n  p r o t e c t i n g  i t s  i n v e s t i g a t i v e  a n d  d e c i s i o n a l  

p r o c e s s e s  a s  w e l l  a s  t h e  p u b l i c ' s  i n t e r e s t s  w i t h  r e s p e c t  t o  o p en  

r e c o r d s .  O r d i n a r i l y ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  r e q u i r e  t h e  a g e n c y  

t o  p r o d u c e  t h e  e n t i r e  f i l e  and  a l l  o f  t h e  r e l e v a n t  m a t e r i a l ,  

i n c l u d i n g  any  r e l e v a n t  f a c t u a l  s t a t e m e n t s  made by an y  member o f  t h e  

a g e n c y ' s  s t a f f .  I f  n e c e s s a r y  t o  a s c e r t a i n  t h e  r e l e v a n c e  o r  

m a t e r i a l i t y  o f  t h e  s t a t e m e n t s ,  t h e  h e a r i n g  o f f i c e r  may o r d e r  them

8 See  S t a t e  v .  Thom pson . 612 P . 2d 1015 ,  1016 n . 2  ( A l a s k a
1980) (AS 4 4 . 6 2 . 4 4 0 ( b )  was n o t  i n t e n d e d  t o  a p p l y  w h e re  an  o u t - o f -  
s t a t e  r e s i d e n t  i s  t o  be d e p o s e d  i n  A l a s k a ,  b u t  o n l y  w h e re  a 
d e p o s i t i o n  i s  t a k e n  o u t s i d e  A l a s k a ) .
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p r o d u c e d  f o r  h i s  o r  h e r  i n  c a m e ra  e x a m i n a t i o n .  I f  t h e  h e a r i n g  

o f f i c e r  p e r m i t s  a p a r t y  t o  i n s p e c t  a g e n c y  d o c u m e n t s ,  i t  s h o u l d  b e  

d o n e  u n d e r  t h e  im m e d i a t e  s u p e r v i s i o n  o f  an  a g e n c y  e m p lo y e e  t o  

e n s u r e  t h a t  n o t h i n g  i s  r e m o v e d ,  d e f a c e d ,  o r  a l t e r e d .
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CHAPTE R ._9_.____PROCEDURAL D EVICES AND TOOLS TO SHORTEN
ftNP- S I M R L ir Y  . COMPLEX. PROCEEDIN GS

O t h e r  t h a n  AS 44 . 6 2 . 4 2 0 ( a )  ' s  h e a r i n g  n o t i c e  d e a d l i n e ,  t h e  
APA p r o v i d e s  no d e a d l i n e s  f o r  a d m i n i s t r a t i v e  a c t i o n .  I t  i s  t h e  
h e a r i n g  o f f i c e r ’ s r e s p o n s i b i l i t y  t o  move m a t t e r s  a l o n g  and  t o  p l a c e  
d e a d l i n e s  on t h e  p a r t i e s .

The t r a d i t i o n a l  f o r m a l  a d m i n i s t r a t i v e  h e a r i n g  r e s e m b l e s  
a t r i a l  b e f o r e  a j u d g e  s i t t i n g  w i t h o u t  a j u r y .  A n u m b er  o f  
p r o c e d u r a l  t o o l s  h a v e  b e e n  d e v e l o p e d  t o  s i m p l i f y  t h e  p r o c e e d i n g s  
and  make them more m a n a g e a b l e .

E f f i c i e n c y  i s  n o t  t h e  o n l y  g o a l .  The h e a r i n g  m u s t  be 
c o n d u c t e d  i n  a  f a i r  m a n n e r ,  a n d  a l l  i n t e r e s t e d  p a r t i e s  m u s t  h a v e  
an  o p p o r t u n i t y  t o  p a r t i c i p a t e .  T h e  p r o c e d u r e s  d e s c r i b e d  b e lo w  
m u s t  be  u s e d  r e a s o n a b l y  a n d  f a i r l y .

A. P r e p a r a t i o n  and  E x ch an g e  o f  E v i d e n c e  in  W r i t t e n  Form

The f o l l o w i n g  p a t t e r n  f o r  t h e  e x c h a n g e  o f  m a t e r i a l ,  w i t h  
r e a s o n a b l e  b u t  s h o r t  t i m e  p e r i o d s ,  i s  o f t e n  c o n v e n i e n t :

1 . e a c h  p a r t y  f u r n i s h e s  t h e  m a t e r i a l  r e q u e s t e d  by o t h e r s ;
2 . e a c h  p a r t y  s u b m i t s  p r o p o s e d  d i r e c t  e v i d e n c e ;
3. e a c h  p a r t y  s u b m i t s  p r o p o s e d  r e b u t t a l  e v i d e n c e ;
4.  e a c h  p a r t y  s u b m i t s  f u r t h e r  r e b u t t a l  e v i d e n c e ,  a s  

n e e d e d .

G e n e r a l l y ,  a l l  p a r t i e s  o b s e r v e  t h e  same e x c h a n g e  d a t e s ,  
a l t h o u g h  t h i s  may b e  v a r i e d  when a p p r o p r i a t e .  T h i s  p a t t e r n  p e r m i t s
a  p a r t y  t o  e x a m in e  i n f o r m a t i o n  s u p p l i e d  by o t h e r  p a r t i e s  b e f o r e
p r e p a r i n g  h i s  o r  h e r  d i r e c t  e v i d e n c e ,  t o  s t u d y  o t h e r  p a r t i e s '  
d i r e c t  e v i d e n c e  b e f o r e  p r e p a r i n g  r e b u t t a l ,  a n d  t o  p r e p a r e  f o r  
c r o s s - e x a m i n a t i o n  w i t h o u t  i n t e r r u p t i n g  t h e  h e a r i n g  o r  s t u d y i n g  t h e  
t r a n s c r i p t  d u r i n g  r e c e s s e s .
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B e f o r e  t h e  h e a r i n g ,  t h e  h e a r i n g  o f f i c e r  may a n n o u n c e  t o  
t h e  p a r t i e s  t h a t  he  o r  s h e  i n t e n d s  t o  t a k e  " o f f i c i a l  n o t i c e "  o f  
c e r t a i n  s p e c i f i c  m a t e r i a l  i n  r e a c h i n g  t h e  u l t i m a t e  d e c i s i o n .  AS 
4 4 . 6 2 . 4 8 0 .  T h i s  means t h a t  t h e  h e a r i n g  o f f i c e r  w i l l  a c c e p t  a s  f a c t  
a m a t t e r  t h a t  h a s  n o t  b e e n  f o r m a l l y  i n t r o d u c e d  i n t o  e v i d e n c e .  Any 
p a r t y ,  on t i m e l y  r e q u e s t ,  h a s  t h e  r i g h t  t o  r e f u t e  t h e  o f f i c i a l l y  
n o t i c e d  m a t t e r s .  AS 4 4 . 6 2 . 4 8 0 .  By a n n o u n c i n g  h i s  o r  h e r  
i n t e n t i o n s  b e f o r e h a n d ,  t h e  h e a r i n g  o f f i c e r  c a n  d e t e r m i n e  w h e t h e r  
a ny  p a r t y  o b j e c t s  t o  t h e  o f f i c i a l  n o t i c e .  I n  a d d i t i o n ,  t h e  h e a r i n g  
o f f i c e r  s h o u l d  d i r e c t  t h e  p a r t i e s ,  e i t h e r  a t  t h e  p r e h e a r i n g  
c o n f e r e n c e  o r  by  w r i t t e n  n o t i c e ,  t o  c i t e  s p e c i f i c a l l y  any  m a t e r i a l  
t h e y  w a n t  o f f i c i a l l y  n o t i c e d .  S e e  R u le s  201 a n d  2 0 2 ,  A l a s k a  R. 
E v id .

F a c t  s t i p u l a t i o n s  and  s t i p u l a t i o n s  a s  t o  t h e  r e c e p t i o n  o f  
c e r t a i n  e v i d e n c e  a r e  f r e q u e n t l y  u s e f u l  f o r  n a r r o w i n g  t h e  i s s u e s  a t  
t h e  h e a r i n g .  P a r t i e s  a r e  o f t e n  q u i t e  w i l l i n g  t o  s t i p u l a t e  t o  many 
o f  t h e  f a c t s  i n  o r d e r  t o  e x p e d i t e  t h e  p r o c e e d i n g s . 9

B. O r g a n i z i n g  t h e  H e a r i n g

E x c e p t  i n  t h e  s h o r t e s t  o r  s i m p l e s t  c a s e s ,  t h e  h e a r i n g  
o f f i c e r  s h o u l d  e s t a b l i s h  t h e  o r d e r  o f  o r a l  p r e s e n t a t i o n s  i n  t h e

C h a p t e r  9

P a r t i e s  a r e  o f t e n  e n c o u r a g e d  t o  e n t e r  i n t o  f a c t  
s t i p u l a t i o n s  i n  o r d e r  t o  s t r e a m l i n e  t h e  p r o c e e d i n g s  a nd  r e d u c e  
c o s t s ,  s i n c e  a t t o r n e y  f e e s  t y p i c a l l y  a r e  n o t  r e c o v e r a b l e  f o r  
a d m i n i s t r a t i v e  a d j u d i c a t i o n s .  S t a t e  v .  S m i t h . 593 P . 2d 625 ,  6 30-31  
( A l a s k a  1979) ( a n y  a t t o r n e y ' s  f e e s  aw ard  c a n  c o v e r  o n l y  t h e  
p r o c e e d i n g s  i n  s u p e r i o r  c o u r t ;  t h e y  c a n  n o t  be  a w a rd e d  t o  
c o m p e n s a t e  f o r  c o s t s  i n c u r r e d  a t  t h e  a g e n c y  l e v e l ) ; s e e  a l s o  
K o d iak  W e s t e r n  A l a s k a  A i r l i n e s  v .  Bob H a r r i s  F l y i n g  S e r v i c e .  I n c . . 
592 P . 2d 1 2 0 0 ,  1 2 0 4 - 0 5  ( A l a s k a  1979) ( i n  an  a d m i n i s t r a t i v e  a p p e a l  
t o  t h e  s u p e r i o r  c o u r t ,  C i v i l  R u le  82 h a s  no a p p l i c a t i o n ) .
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p r e h e a r i n g  c o n f e r e n c e  r e p o r t  o r  by  o t h e r  n o t i c e  w e l l  b e f o r e  t h e  
h e a r i n g .

The p a r t y  w i t h  t h e  b u r d e n  o f  p e r s u a s i o n  o r  p r o o f  s h o u l d  
u s u a l l y  make t h e  i n i t i a l  p r e s e n t a t i o n .  W h i le  t h e  APA d o e s  n o t  
s p e c i f i c a l l y  s t a t e  who h a s  t h e  b u r d e n  o f  p r o o f ,  i t  d o e s  p r o v i d e  
t h a t  t h e  o r d i n a r y  r u l e s  o f  b u r d e n  o f  p r o o f  o f  j u d i c i a l  p r o c e e d i n g s  
s h o u l d  a p p l y .  AS 4 4 . 6 2 . 4 6 0 ( e ) .  " O r d i n a r i l y  t h e  p a r t y  s e e k i n g  a 
c h a n g e  i n  t h e  s t a t u s  quo  h a s  t h e  b u r d e n  o f  p r o o f . "  S t a t e , 
A l c o h o l i c  B e v e r a g e  C o n t r o l  Bd. v .  D e c k e r . 700 P. 2d <*83, 485 ( A l a s k a  
1 9 8 5 ) .  I n  A l a s k a  A l c o h o l i c  B e v e r a g e  C o n t r o l  Bd. v .  M a lco lm .  I n c . . 
391 P . 2d 441 ,  444 ( A l a s k a  1 9 6 4 ) ,  t h e  su p rem e  c o u r t ,  q u o t i n g  s e c .  
4 6 0 ( e ) ,  c o n c l u d e d  t h a t  o r d i n a r y  b u r d e n  o f  p r o o f  r u l e s  p u t  t h e  
b u r d e n  on t h e  c o m p l a i n a n t .  T h a t  i s ,  t h e  p a r t y  who i s  a s s e r t i n g  t h e  
a f f i r m a t i v e  s i d e  o f  a n  i s s u e  h a s  t h e  b u r d e n  o f  p r o v i n g  i t .  I d .  I n  
t h e  c a s e  o f  i n i t i a l  l i c e n s e  d e n i a l ,  f o r  e x a m p l e ,  t h e  b u r d e n  i s  
u s u a l l y  on  t h e  r e s p o n d e n t ;  f o r  r e v o c a t i o n  c a s e s  o r  r e f u s a l s  t o  
ren e w  a  l i c e n s e ,  i t  i s  u s u a l l y  on t h e  a g e n c y  s t a f f .

T h i s  i n i t i a l  p r e s e n t a t i o n  s h o u l d  be  f o l l o w e d  f i r s t  by  
p e r s o n s  i n  s u p p o r t ,  t h e n  by p e r s o n s  i n  o p p o s i t i o n ,  an d  t h e n  by 
o t h e r s  ( i f  a n y ) .  T h i s  o r d e r  may b e  v a r i e d  t o  f i t  t h e  s p e c i f i c  
c a s e .  F o r  e x a m p l e ,  i n d i v i d u a l  p a r t i c i p a n t s  w i t h  c o m p a r a t i v e l y  
s h o r t  p r e s e n t a t i o n s  may be  p e r m i t t e d  t o  a p p e a r  on a s p e c i f i c  d a y  
e v e n  th o u g h  i t  i n t e r r u p t s  o t h e r  t e s t i m o n y .  I n  m u l t i - p a r t y  
p r o c e e d i n g s ,  e a c h  c a t e g o r y  o f  p a r t i e s  ( e . g . ,  t h o s e  i n  s u p p o r t  o f  
t h e  m o v a n t ;  t h o s e  i n  o p p o s i t i o n )  may b e  h e a r d  i n  a l p h a b e t i c a l  o r d e r  
o r  i n  a n y  o t h e r  c o n v e n i e n t  s e q u e n c e .
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C. A d d i t i o n a l  C o n f e r e n c e s

I n  a  c o m p l e x  c a s e ,  a d d i t i o n a l  c o n f e r e n c e s  may b e  n e e d e d  
f o r  t h e  same r e a s o n s  t h a t  t h e  o r i g i n a l  p r e h e a r i n g  c o n f e r e n c e  was 
h e l d .  They  c a n  a l s o  s e r v e  t o  r e v i s e  p r o c e d u r e s  t h a t  h a v e  b r o k e n  
down o r  t o  c o p e  w i t h  new p r o b l e m s .  An a d d i t i o n a l  c o n f e r e n c e  may be 
s c h e d u l e d  a t  t h e  o p e n i n g  o f  t h e  h e a r i n g ,  b u t  i f  f u r t h e r  p r e h e a r i n g
p r e p a r a t i o n  i s  l i k e l y ,  t h e  c o n f e r e n c e  s h o u l d  b e  s c h e d u l e d  a t  a
r e a s o n a b l e  t i m e  b e f o r e  t h e  h e a r i n g .  How ever ,  an  a d d i t i o n a l  
c o n f e r e n c e  s h o u l d  be  h e l d  o n l y  when a b s o l u t e l y  n e c e s s a r y ,  t o  a v o i d  
u n n e c e s s a r y  d e l a y  a n d  e x p e n s e  t o  t h e  p a r t i e s .

D. H e a r i n g  B r i e f s  o r  O p en in g  S t a t e m e n t s

The h e a r i n g  o f f i c e r  may r e q u e s t  t h e  p a r t i e s  t o  f i l e  
h e a r i n g  b r i e f s  s t a t i n g  t h e i r  p r i n c i p a l  c o n t e n t i o n s ,  t h e  e v i d e n c e  
t h e y  w i l l  p r e s e n t ,  a n d  t h e  r e a s o n s  f o r  s u b m i t t i n g  t h e  e v i d e n c e .  
The b r i e f s  may a l s o  p r e s e n t  t h e  r e s u l t s  o J  r e s e a r c h  t h e  h e a r i n g  
o f f i c e r  h a s  r e q u e s t e d  on l e g a l  o r  t e c h n i c a l  p r o b l e m s .  The h e a r i n g  
o f f i c e r  may i n s t r u c t  e a c h  p a r t y  t o  i n c l u d e  i n  t h e  b r i e f  t h e  
a r g u m e n t  on a n y  p r o c e d u r a l  m o t i o n s  and  r e q u e s t s ,  s u c h  a s  m o t i o n s  t o  
s t r i k e  p r o p o s e d  w r i t t e n  e v i d e n c e .  The h e a r i n g  o f f i c e r  may r e q u i r e  
an  o p e n i n g  s t a t e m e n t  b y  t h e  p a r t i e s  i n  a d d i t i o n  t o ,  o r  i n s t e a d  o f ,  
a h e a r i n g  b r i e f .

E. A c t i o n  bv  H e a r i n g  O f f i c e r  t o  D ev e lop  t h e  R ecord

T h r o u g h o u t  t h e  p r o c e e d i n g ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  
t a k e  a c t i o n  t o  d e v e l o p  an  a c c u r a t e  r e c o r d .  He o r  s h e  s h o u l d  c a l l  
a t t e n t i o n  t o  g a p s  i n  t h e  e v i d e n c e  and a s k  w h e t h e r  t h e y  w i l l  be  
f i l l e d .  The h e a r i n g  o f f i c e r  s h o u l d  d i r e c t  t h e  p a r t i e s  t o  d i s c u s s ,  
i n  o r a l  a r g u m e n t  o r  b y  b r i e f ,  a n y  p o i n t s  h e  o r  s h e  t h i n k s  g e r m a n e ,
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a n d  may d i r e c t  th em  t o  r e s e a r c h  a q u e s t i o n  o f  l a w  o r  p o l i c y  a t  an y  
t i m e .  I t  i s  v e r y  i m p o r t a n t  t o  d e v e l o p  a c o m p l e t e  r e c o r d  o f  t h e  
p r o c e e d i n g s ,  s i n c e ,  i f  t h e  c a s e  i s  a p p e a l e d ,  c o u r t s  g e n e r a l l y  l i m i t  
t h e i r  r e v i e w  t o  t h e  r e c o r d  a s  i t  e x i s t e d  a t  t h e  a g e n c y  l e v e l .  
I n t e r i o r  P a i n t  Co. v .  R o d g e r s . 522 P . 2d 164 ,  169 n . 7  ( A l a s k a
1974) .

A h e a r i n g  o f f i c e r  may r e q u e s t  t h a t  p a r t i c u l a r  i t e m s  o f  
e v i d e n c e ,  i n c l u d i n g  t e s t i m o n y  f rom  p a r t i c u l a r  w i t n e s s e s ,  be  
p r o v i d e d  i f  t h e y  a p p e a r  t o  b e  r e l e v a n t  a n d  r e a d i l y  a v a i l a b l e  t o  a 
p a r t y .  When m ak in g  s u c h  a r e q u e s t ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  n o t e  
t h e  r e a s o n  f o r  t h e  r e q u e s t  on  t h e  r e c o r d .  S uch  r e a s o n s  may b e  t o  
f l e s h  o u t  t h e  r e c o r d ,  c o r r o b o r a t e  o t h e r  e v i d e n c e ,  o r  a s s e s s  
c r e d i b i l i t y .  I f  e v i d e n c e  i s  n o t  p r o d u c e d  a f t e r  b e i n g  r e q u e s t e d ,  an  
a d v e r s e  i n f e r e n c e  may b e  d raw n  i n  some c i r c u m s t a n c e s .  G r im e s  v .  
H a s l e t t ,  641 P . 2d 813 ( A l a s k a  1 9 8 2 ) .  I f  t h e  p a r t y  c o m p l i e s  w i t h  
t h e  r e q u e s t ,  t h e r e  i s  no n e e d  t o  s u b p o e n a  t h e  e v i d e n c e .  On t h e  
o t h e r  h a n d ,  i f  t h e  r e q u e s t  i s  d e n i e d ,  t h e  h e a r i n g  o f f i c e r  m i g h t  
w a n t  t o  i s s u e  an  a p p r o p r i a t e  s u b p o e n a  u n d e r  t h e  APA o r  a p p l i c a b l e  
a g e n c y  la w .

3 1



CHAPTER 1 0 .  HEARING

T h e r e  i s  no s t a n d a r d  m odel  f o r  a f o r m a l  a d m i n i s t r a t i v e  
h e a r i n g . ,  b u t  i t  s h o u l d  h a v e  s u b s t a n t i a l l y  t h e  same f o r m a l i t y ,  
d i g n i t y ,  a n d  o r d e r  a s  a j u d i c i a l  p r o c e e d i n g .  The o r g a n i z a t i o n  and  
fo rm  o f  a p a r t i c u l a r  h e a r i n g  d e p e n d  u p on  s u c h  f a c t o r s  a s  t h e  t y p e  
o f  c a s e ,  t h e  r e l e v a n t  s t a t u t e s  and r e g u l a t i o n s ,  t h e  i s s u e s ,  t h e  
num ber  o f  w i t n e s s e s ,  a g e n c y  c u s t o m ,  a n d  t h e  p r e f e r e n c e  o f  t h e  
h e a r i n g  o f f i c e r .  The g o a l  i s  t h e  d e v e l o p m e n t  o f  a  f a i r ,  a c c u r a t e ,  
and  c o n c i s e  r e c o r d .  The h e a r i n g  s h o u l d  move a s  r a p i d l y  a s  
p o s s i b l e ,  c o n s i s t e n t  w i t h  t h e  f u n d a m e n t a l s  o f  f a i r n e s s ,  
i m p a r t i a l i t y ,  a n d  t h o r o u g h n e s s .  Upon t h e -  p a r t i e s '  m u t u a l  
a g r e e m e n t ,  t e l e c o n f e r e n c i n g  may b e  u s e d  t o  c o n d u c t  t h e  h e a r i n g .  AS 
4 4 . 6 2 . 4 1 0 ( b ) .  S e e  a l s o  AS 4 4 . 6 2 . 6 3 5 .

1 .  T r a n s c r i p t . A l l  f o r m a l  APA p r o c e e d i n g s  m us t  be 
r e p o r t e d  "by  a p h o n o g r a p h i c  r e p o r t e r  o r  r e c o r d e r ,  o r  o t h e r  a d e q u a t e  
m eans o f  a s s u r i n g  an  a c c u r a t e  r e c o r d . "  AS 4 4 . 6 2 . 4 5 0 ( d ) .  A l t h o u g h  
any  t y p e  o f  r e c o r d i n g  may b e  u s e d  ( s h o r t h a n d ,  s t e n o t y p e ,  e t c . ) ,  
t a p e  r e c o r d i n g  i s  o f t e n  t h e  l e a s t  e x p e n s i v e ,  a n d  i s  t h e r e f o r e  q u i t e  
common. The h e a r i n g  o f f i c e r  s h o u l d  a r r a n g e  w i t h  t h e  a g e n c y  f o r  t h e  
r e c o r d i n g  d e v i c e  a n d  o p e r a t o r .  A l t e r n a t i v e l y ,  i f  t h e  a g e n c y  d o e s  
n o t  p r o v i d e  t h e  d e v i c e  a n d  o p e r a t o r ,  t h e  h e a r i n g  o f f i c e r  may 
c o n t r a c t  w i t h  a  l o c a l  r e p o r t i n g  s e r v i c e .

2 .  H e a r i n g  O f f i c e r ' s  O p en in g  S t a t e m e n t . The h e a r i n g  
o f f i c e r  s h o u l d  c a l l  t h e  h e a r i n g  t o  o r d e r ,  i d e n t i f y  h i m s e l f  o r  
h e r s e l f ,  a n n o u n c e  t h e  t i t l e  o f  t h e  c a s e ,  an d  g i v e  any  p r e l i m i n a r y

A . Me c h a n i c s  o f  t h e  H e a r i n g
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i n s t r u c t i o n s  c o n c e r n i n g  d e c o ru m ,  p r o c e d u r e ,  an d  h e a r i n g  h o u r s .  I n  
a d d i t i o n ,  a b a s i c  o p e n i n g  s t a t e m e n t  s h o u l d  i n c l u d e  t h e  f o l l o w i n g :

1 . t h e  d a t e ;
2 . t h e  t i m e ;
3 .  t h e  p l a c e  o f  h e a r i n g  ( a n d  l o c a t i o n  o f  o t h e r s  who

a r e  p a r t i c i p a t i n g  b y  t e l e c o n f e r e n c e  f ro m  o t h e r  
p l a c e s ) ;

4 .  t h e  p a r t i e s ;
5 .  t h e  p a r t i e s '  r e p r e s e n t a t i v e s ;
6 . t h e  s t a t u t e  and  r e g u l a t i o n s  u n d e r  w h ich  t h e  h e a r i n g  

i s  b e i n g  c o n d u c t e d  (APA o r  a g e n c y  s t a t u t e  and  
r e g u l a t i o n s ) ;

7 .  c o m p l i a n c e  w i t h  n o t i c e  r e q u i r e m e n t s  r e  s c h e d u l i n g
o f  h e a r i n g  ( o r  e l s e  t h e  h e a r i n g  o f f i c e r  s h o u l d  
o b t a i n  an  a f f i r m a t i v e  w a i v e r  o f  them  on t h e  r e c o r d  
by t h e  p a r t i e s ) ;

8 . t h e  i s s u e s  t o  b e  h e a r d ;  a nd
9 .  i d e n t i t y  o f  t h e  p a r t y  o r  p a r t i e s  who h a v e  t h e

b u r d e n  o f  p r o o f  an d  w h a t  t h e  s t a n d a r d  o f  p r o o f  i s  
f o r  t h e  c a s e .

The o p e n i n g  s h o u l d  b e  a d a p t e d  t o  t h e  t y p e  o f  c a s e  and t h e  
c i r c u m s t a n c e s .  When a l l  i n t e r e s t e d  p e r s o n s  a r e  r e p r e s e n t e d  by 
k n o w l e d g e a b l e  a nd  e x p e r i e n c e d  c o u n s e l ,  t h e  o p e n i n g  s t a t e m e n t  may 
b e  b r i e f .  I f  members o f  t h e  p u b l i c  a r e  p r e s e n t ,  o r  some c o u n s e l  
a r e  u n a c q u a i n t e d  w i t h  t h e  h e a r i n g  p r o c e d u r e ,  t h e  h e a r i n g  o f f i c e r  
s h o u l d  b r i e f l y  d e s c r i b e  w h a t  t h e  c a s e  i s  a b o u t  a nd  t h e  p r o c e d u r e s  
t o  b e  f o l l o w e d .

3 .  A p p e a r a n c e s  and  P r e l i m i n a r y  M o t i o n s . P a r t i e s  s h o u l d  
e n t e r  t h e i r  a p p e a r a n c e s  i n  t h e  same m a n n e r  a s  a t  t h e  p r e h e a r i n g  
c o n f e r e n c e  ( e . g . ,  by s i g n i n g  a c i r c u l a t i n g  a t t e n d a n c e  s h e e t ) .  I t  
i s  a l s o  a  good  i d e a  t o  i d e n t i f y  t h e  p a r t i e s  a n d  t h e i r  a t t o r n e y s  o r  
o t h e r  r e p r e s e n t a t i v e s  on t h e  r e c o r d  a t  t h e  b e g i n n i n g  o f  t h e  
h e a r i n g ,  a s  m e n t i o n e d  a b o v e .  The h e a r i n g  o f f i c e r  s h o u l d  r e c e i v e  
p r e l i m i n a r y  m o t i o n s  a n d  e i t h e r  d i s p o s e  o f  them  o r  t a k e  them  u n d e r  
a d v i s e m e n t .  M o t io n s  r e l a t i n g  t o  h e a r i n g  p r o c e d u r e s ,  s u c h  a s  a
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m o t i o n  c o n c e r n i n g  o r d e r  o f  p r e s e n t i n g  e v i d e n c e ,  s h o u l d  b e  d i s p o s e d  
o f  p r o m p t l y .

B. P r e s e n t i n g  t h e  Case

1. P r e s e n t a t i o n  o f  C ase  a nd  D i r e c t  E x a m i n a t i o n . Each 
p a r t y  s h o u l d  b e  c a l l e d  i n  t h e  p r e d e t e r m i n e d  o r d e r  t o  p r e s e n t  h i s  o r  
h e r  e n t i r e  c a s e ,  i n c l u d i n g  a l l  r e b u t t a l  t e s t i m o n y .  C o u n s e l  may be  
r e q u i r e d  c t  p e r m i t t e d  t o  make an  o p e n i n g  s t a t e m e n t .  T h a t  s t a t e m e n t  
i s  n o t  s u b j e c t  t o  c r o s s - e x a m i n a t i o n ,  t h o u g h  l i m i t e d  q u e s t i o n s  may 
be  p e r m i t t e d  f o r  c l a r i f i c a t i o n .

G e n e r a l l y ,  a p a r t y  s h o u l d  f i r s t  p r e s e n t  a l l  e x h i b i t s  t o  
be  m a rk e d  f o r  i d e n t i f i c a t i o n , ' s p e c i f y i n g  w h ich  w i t n e s s  w i l l  t e s t i f y  
a s  t o  e a c h  e x h i b i t  and  t h e  s e q u e n c e  o f  p r e s e n t a t i o n .  The  f i r s t  
w i t n e s s  s h o u l d  t h e n  b e  c a l l e d  a n d  sw o rn  i n  by  t h e  h e a r i n g  
o f f i c e r . 10 S e e  AS 44 . 6 2 .  620 ( h e a r i n g  o f f i c e r  ‘rr a d m i n i s t e r  
o a t h s ) .  D i r e c t  e x a m i n a t i o n  s h o u l d  t h e n  b e g i  j s s *  e x h i b i t s
s h o u l d  b e  o f f e r e d  i n  e v i d e n c e  b e f o r e  t h e  w i t n t s a  - j  r e l e a s e d  f o r  
c r o s s - e x a m i n a t i o n .

10 O r a l  e v i d e n c e  may be  t a k e n  o n l y  on o a t h  o r  a f f i r m a t i o n .  
AS 4 4 . 6 2 . 4 6 0 ( a ) .  The f o l l o w i n g  form f o r  a d m i n i s t e r i n g  t h e  o a t h  i s  
s u g g e s t e d :

"Do you s o l e m n l y  s w e a r  ( o r  a f f i r m )  t h a t  t h e  t e s t i m o n y  you  
w i l l  g i v e  w i l l  be  t h e  t r u t h ,  t h e  w h o le  t r u t h ,  a n d  n o t h i n g  
b u t  t h e  t r u t h  [ , s o  h e l p  you  G o d ]? "

F o r  an  i n t e r p r e t e r ,  t h e  f o l l o w i n g  fo rm  i s  s u g g e s t e d :

"Do you  s o l e m n l y  s w e a r  [ o r  a f f i r m ]  t h a t  you  w i l l  
t r u t h f u l l y  an d  a c c u r a t e l y  t r a n s l a t e  a l l  q u e s t i o n s  p u t  an d  
a l l  a n s w e r s  g i v e n ,  t o  t h e  b e s t  o f  y o u r  a b i l i t y  ( , s o  h e l p  
y ou  G o d ]? "
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H e a r i n g  o f f i c e r s  s h o u l d  g i v e  s p e c i f i c  i n s t r u c t i o n s  t o  an  
i n t e r p r e t e r ,  on  t h e  r e c o r d ,  s u c h  a s  t h e  f o l l o w i n g :

1 . t h e  i n t e r p r e t e r  i s  t o  g i v e  w o r d - f o r - w o r d  
t r a n s l a t i o n s  o f  o n l y  t h a t  w h ic h  i s  a s k e d  and  t h a t  
w h ic h  i s  a n s w e r e d ;

2 . t h e  i n t e r p r e t e r  i s  n o t  t o  e n g a g e  i n  d i s c u s s i o n s  
w i t h  t h e  w i t n e s s  i n  o r d e r  t o  c l a r i f y  w h a t  t h e .  
w i t n e s s  m eans  o r  f o r  a n y  o t h e r  r e a s o n ;  a n d

3 .  t h e  i n t e r p r e t e r  s h o u l d  i n t e r r u p t  l o n g  p a s s a g e s  i n  
o r d e r  t o  t r a n s l a t e  s e v e r a l  s h o r t e r  s t a t e m e n t s  
r a t h e r  t h a n  one  l o n g  o n e .

The p a r t i e s  s h o u l d  a l s o  b e  a d v i s e d  t o  a s k  t h e i r  q u e s t i o n s  d i r e c t l y  
t o  t h e  w i t n e s s  ( a s  i n  MDid you  go  t o  t h e  s t o r e ? " )  r a t h e r  t h a n  
g i v i n g  t h e  i n t e r p r e t e r  d i r e c t i o n s  a s  t o  w h a t  t o  a s k  ( a s  i n  "Ask him 
i f  he  w e n t  t o  t h e  s t o r e . " ) .

Upon m o t i o n  o f  a  p a r t y  o r  u p o n  t h e  h e a r i n g  o f f i c e r ' s  own 
m o t i o n ,  a p r o s p e c t i v e  w i t n e s s  may b e  e x c l u d e d  f ro m  t h e  h e a r i n g  room 
w h i l e  a n o t h e r  w i t n e s s  i s  t e s t i f y i n g .  The p r o s p e c t i v e  w i t n e s s ' s  
t e s t i m o n y  may b e  m ore  c r e d i b l e  i f  h e  o r  s h e  h a s  n o t  h e a r d  a n o t h e r  
w i t n e s s  t e s t i f y i n g  a b o u t  t h e  same o r  s i m i l a r  m a t t e r s .  However,  a 
p a r t y  t o  t h e  p r o c e e d i n g  s h o u l d  n e v e r  b e  e x c l u d e d .

I t  i s  a  g o o d  i d e a  t o  h a v e  t h e  p ? r t i e s  f u r n i s h  t h e  h e a r i n g  
o f f i c e r  an d  e a c h  o t h e r  w i t h  c o p i e s  o f  t h e i r  e x h i b i t s  i n  a d v a n c e  o f  
t h e  h e a r i n g  s o  t h a t  o b j e c t i o n s  a n d  o t h e r  m a t t e r s  c a n  b e  d e a l t  w i t h ,  
t h u s  s a v i n g  t i m e  a t  t h e  h e a r i n g .

A p a r t y  may i n t r o d u c e  e v i d e n c e  by a f f i d a v i t  i n  a  h e a r i n g .  
The a f f i d a v i t  w i l l  b e  t r e a t e d  a s  o r a l  e v i d e n c e  —  w i t h  t h e  r i g h t  t o  
c r o s s - e x a m i n e  w a iv e d  —  u n l e s s  t h e  o t h e r  p a r t y  t i m e l y  r e q u e s t e d  an 
o p p o r t u n i t y  t o  c r o s s - e x a m i n e  t h e  a f f i a n t .  AS 4 4 . 6 2 . 4 7 0  s e t s  o u t  
t h e  p r o c e d u r e  f o r  t h i s  a p p r o a c h .  T h i s  p r o c e d u r e  was i m p l i e d l y
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u p h e l d  i n  E m p lo y e r s  C o m m erc ia l  U n io n  I n s .  Group v .  S c h o e n . 519 P. 2d 
8 19 ,  8 2 2 - 2 3  ( A l a s k a  1 9 7 4 ) .

2 .  R e c e i p t  o f  E x h i b i t s . When an  e x h i b i t  i s  o f f e r e d  i n  
e v i d e n c e ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  c o n s i d e r  a n y  o b j e c t i o n s .  He 
o r  s h e  s h o u l d  t a k e  c a r e f u l  n o t e  o f  t h e  m a t e r i a l  o b j e c t e d  t o  a n d  t h e  
b a s i s  o f  o b j e c t i o n .  A p a r t y  s h o u l d  b e  p e r m i t t e d  t o  r e s p o n d  t o  t h e  
o b j e c t i o n .  The  h e a r i n g  o f f i c e r  s h o u l d  w e ig h  t h e  a r g u m e n t s ,  p e r h a p s  
d u r i n g  a s h o r t  r e c e s s ,  and  r u l e  on t h e  a d m i s s i b i l i t y  o f  a l l  
c h a l l e n g e d  m a t e r i a l .  M o t io n s  t o  s t r i k e  a n  e x h i b i t  may be  
e n t e r t a i n e d  a t  a l a t e r  t i m e  i f  r e q u i r e d  by f u r t h e r  d e v e l o p m e n t s  a t  
t h e  h e a r i n g .

The r e p o r t e r  s h o u l d  m ark  e a c h  e x h i b i t  " a d m i t t e d "  o r
" r e j e c t e d "  p u r s u a n t  t o  t h e  h e a r i n g  o f f i c e r ' s  r u l i n g .  E x c l u d e d
m a t e r i a l  s h o u l d  n o t  b e  p h y s i c a l l y  r em ov ed ;  i n s t e a d ,  a f t e r  i t  i s  
m ark ed  " r e j e c t e d , "  i t  s h o u l d  b e  a t t a c h e d  t o  t h e  r e c o r d  b u t  
s e g r e g a t e d  f ro m  a d m i t t e d  m a t e r i a l  s o  t h a t  t h e r e  i s  no c o n f u s i o n  o r  
i n a d v e r t e n t  c o n s i d e r a t i o n  o f  r e j e c t e d  m a t e r i a l .  T h i s  r e j e c t e d  
m a t e r i a l  i s  n o t  a p a r t  o f  t h e  r e c o r d  and  i s  n o t  c o n s i d e r e d  by t h e  
a g e n c y  e x c e p t  t o  r u l e  on t h e  c o r r e c t n e s s  o f  i t s  e x c l u s i o n .  The 
h e a r i n g  o f f i c e r  s h o u l d  d i r e c t  t h e  p a r t i e s  t o  m ark  e x c l u d e d  p o r t i o n s  
o f  t h e i r  own c o p i e s  o f  o f f e r e d  e x h i b i t s  a s  w e l l .

3 .  C r o s s - e x a m i n a t i o n . I f  t h e r e  a r e  s e v e r a l  p a r t i e s ,  t h e  
h e a r i n g  o f f i c e r  s h o u l d  d e t e r m i n e  t h e  o r d e r  o f  c r o s s - e x a m i n a t i o n  
t h a t  w i l l  d e v e l o p  t h e  m os t  c o n c i s e  and  c l e a r  r e c o r d .  T h i s
f r e q u e n t l y  c a n n o t  be d e t e r m i n e d  u n t i l  t h e  d i r e c t  e v i d e n c e  h a s  b e e n  
p r e s e n t e d .  O r d i n a r i l y ,  p r i o r i t y  i s  g i v e n  t o  t h e  p a r t y  who w i l l
h a v e  t h e  m o s t  e x t e n s i v e  c r o s s - e x a m i n a t i o n  o r  who h a s  t h e  g r e a t e s t  
i n t e r e s t  i n  t h e  d i r e c t  t e s t i m o n y .
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P a r t i e s  h a v e  t h e  s t a t u t o r y  r i g h t  t o  c r o s s - e x a m i n e  
o p p o s i n g  w i t n e s s e s  on a l l  r e l e v a n t  m a t t e r s  w h e t h e r  o r  n o t  c o v e r e d  
i n  t h e  d i r e c t  e x a m i n a t i o n .  AS 4 4 . 6 2 . 4 6 0 ( b ) ( 3 ) .  I n  a d d i t i o n ,  e v e n  
i f  t h e  r e s p o n d e n t  d o e s  n o t  t e s t i f y  on  h i s  o r  h e r  own b e h a l f ,  h e  o r  
s h e  c a n  b e  c a l l e d  and  e x a m in e d  a s  i f  u n d e r  c r o s s - e x a m i n a t i o n .  AS 
4 4 . 6 2 . 4 6 0 ( c ) .  The A l a s k a  Suprem e C o u r t  h a s  e x p l a i n e d  t h a t ,  e v e n  
t h o u g h  t h e  APA a u t h o r i z e s  i n f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  t h e  
A c t  was n e v e r  i n t e n d e d  t o ,  a n d  c o u l d  n o t ,  a b r o g a t e  t h e  r i g h t  t o  
c r o s s - e x a m i n e  i n  an  a d j u d i c a t i v e  p r o c e e d i n g .  E m p lo y e r s  C o m m e rc ia l  
U n io n  I n s .  G roup  v .  S c h o e n . 519 P . 2d 8 1 9 ,  824 ( A l a s k a  1 9 7 4 ) .  The 
r i g h t  t o  c r o s s - e x a m i n e  i s  a b s o l u t e .  I d .  I t  d o e s  n o t  c a r r y  a  ’’p r i c e  
t a g " ; i t  i s  n o t  w a iv e d  'when t o  e x e r c i s e  t h e  r i g h t  w o u ld  r e q u i r e  t h e  
p a r t y  t o  b e a r  t h e  i n i t i a l  c o s t  o f  p r o d u c i n g  t h e  w i t n e s s  a t  t h e  
h e a r i n g .  C o m m erc ia l  U n io n  C os ,  v .  S m a l l w o o d , 550 P . 2d 126 1 ,  1266 
( A l a s k a  1 9 7 6 ) .

A p a r t y  s h o u l d  n o t  b e  p e r m i t t e d  t o  i n t e r j e c t  q u e s t i o n s  
d u r i n g  c r o s s - e x a m i n a t i o n  by  a n o t h e r  p a r t y .  However ,  t h e  h e a r i n g  
o f f i c e r  may p e r m i t  t h i s  when c l a r i f i c a t i o n  w ou ld  be  t i m e - s a v i n g .

4.  R e b u t t a l  T e s t i m o n y . R e b u t t a l  t e s t i m o n y  s h o u l d  be  
i n c l u d e d  i n  t h e  p a r t y ' s  o r i g i n a l  p r e s e n t a t i o n .  H ow ever ,  i f  
a d d i t i o n a l  r e b u t t a l  e v i d e n c e  l a t e r  b e co m e s  a v a i l a b l e ,  o r  i f  a n o t h e r  
p a r t y  l a t e r  p r e s e n t s  new m a t e r i a l  t h a t  r e q u i r e s  r e s p o n s e ,  t h e  
h e a r i n g  o f f i c e r  may p e r m i t  a d d i t i o n a l  r e b u t t a l ,  e i t h e r  o r a l  o r  
w r i t t e n .  AS 4 4 . 6 2 . 4 6 0 ( b ) ( 5 )  g i v e s  p a r t i e s  t h e  r i g h t  t o  r e b u t  t h e  
a d v e r s e  e v i d e n c e .  The  h e a r i n g  o f f i c e r  may r e c e s s  t h e  h e a r i n g  
b r i e f l y  t o  p e r m i t  p a r t i e s  t o  p r e p a r e  f o r  c r o s s - e x a m i n a t i o n  t o  r e b u t  
t h e  new m a t t e r s .

5 .  R e d i r e c t . F o l l o w i n g  c r o s s - e x a m i n a t i o n ,  r e d i r e c t  
s h o u l d  b e  p e r m i t t e d ,  c o n f i n e d  t o  m a t t e r s  b r o u g h t  o u t  on c r o s s .  A
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s h o r t  c o n f e r e n c e  b e t w e e n  a p a r t y  an d  h i s  o r  h e r  w i t n e s s  may be 
a l l o w e d .

6 . Q u e s t i o n s  bv t h e  H e a r i n g  O f f i c e r . The  h e a r i n g  
o f f i c e r  may q u e s t i o n  t h e  w i t n e s s  i n i t i a l l y  i f  i t  i s  l i k e l y  t o  
f o r e s t a l l  e x t e n s i v e  e x a m i n a t i o n  by  o t h e r s .  He o r  s h e  s h o u l d  
i n t e r r u p t  when t h e  w i t n e s s  and  c o u n s e l  a r e  a t  c r o s s  p u r p o s e s ,  when 
t h e  r e c o r d  may n o t  r e f l e c t  w i t h  c l a r i t y  w h a t  t h e  w i t n e s s  i n t e n d s  t o  
c o n v e y ,  o r  when, f o r  some o t h e r  r e a s o n ,  a s s i s t a n c e  i s  n e e d e d  t o  
a s s u r e  o r d e r l y  d e v e l o p m e n t  o f  t h e  i s s u e s .  A t  t h e  c l o s e  o f  c r o s s  o r  
r e d i r e c t ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  q u e s t i o n  t h e  w i t n e s s  t o  
c l a r i f y  a n y  c o n f u s i n g  o r  a m b ig u o u s  t e s t i m o n y  o r  t o  d e v e l o p  
a d d i t i o n a l  f a c t s  t h a t  t h e  h e a r i n g  o f f i c e r  b e l i e v e s  a r e  n e c e s s a r y  t o  
d e c i d e  t h e  c a s e .  T h r o u g h o u t  t h e  h e a r i n g ,  t h e  h e a r i n g  o f f i c e r  
s h o u l d  b e  a g g r e s s i v e  i n  d e v e l o p i n g  t h e  r e c o r d ,  i n c l u d i n g  
q u e s t i o n i n g  w i t n e s s e s  when r e a s o n a b l y  n e c e s s a r y .

The A l a s k a  Supreme C o u r t  e x p r e s s e d  i t s  a p p r o v a l  o f  t h i s  
t e c h n i q u e  i n  T a c h i c k  F r e i g h t  L i n e s  v .  S t a t e .  D e o ' t  o f  L a b o r . 773 
P . 2d 4 5 1 ,  453 ( A l a s k a  1 9 8 9 ) .  I n  t h a t  c a s e ,  t h e  a p p e l l a n t  a l l e g e d  
t h a t  t h e  h e a r i n g  o f f i c e r  e v i d e n c e d  a l a c k  o f  i m p a r t i a l i t y  b e c a u s e  
o f  h i s  " p o i n t e d  q u e s t i o n i n g "  o f  o n e  p a r t y  a t  t h e  h e a r i n g .  The 
c o u r t  f o u n d  no m e r i t  t o  t h i s  c o n t e n t i o n ?  t h e  h e a r i n g  o f f i c e r ' s  j o b  
was t o  h e l p  d e v e l o p  t h e  f a c t s ,  a n d  t h e  q u e s t i o n i n g  d i d  n o t  show 
t h a t  t h e r e  was an y  p r e d i s p o s i t i o n  t o  f i n d  a g a i n s t  a n y  p a r t y .  I d .  
T h i s  r o l e  may be  e s p e c i a l l y  i m p o r t a n t  when one  o f  t h e  p a r t i e s  i s  
n o t  r e p r e s e n t e d  by  c o u n s e l .  A n o t h e r  c a s e  r e g a r d i n g  q u e s t i o n i n g  by 
t h e  h e a r i n g  o f f i c e r  i s  T h o rn e  v .  D e p ' t  o f  P u b l i c  S a f e t y . 774 P. 2d 
1326 ,  1 3 3 3 -3 4  ( A l a s k a  1 9 8 9 ) ,  i n  w h ic h  t h e  c o u r t  h e l d  t h a t  no b i a s  
was i n d i c a t e d  when t h e  h e a r i n g  o f f i c e r  q u e s t i o n e d  t h e  r e s p o n d e n t ' s  
w i t n e s s e s  and n o t e d  t h a t ,  e s p e c i a l l y  when t h e  a g e n c y  i s  
u n r e p r e s e n t e d ,  t h e  h e a r i n g  o f f i c e r  n e e d s  t o  q u e s t i o n  w i t n e s s e s  t o
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f l e s h  o u t  t h e  s t o r y  an d  a s s e s s  c r e d i b i l i t y .  A l s o ,  r e g a r d i n g  t h e  
h e a r i n g  o f f i c e r ' s  d u t y  t o  d e v e l o p  t h e  r e c o r d ,  s e e  B u t 2 v .  E conom u. 
438 U . S .  478 ,  98 S .  C t .  2 8 9 4 ,  57 L. Ed.  2d 895 ( 1 9 7 8 ) ;  an d  W a l k e r  
v .  H e c k l e r . 588 F . S u p p .  819 ( S .D .N .Y .  1 9 8 4 ) .

7 .  C l o s i n g  t h e  P r e s e n t a t i o n . N o r m a l l y ,  a l l  o f  a p a r t y ' s  
w i t n e s s e s  ( e x c e p t  r e b u t t a l  w i t n e s s e s ,  i f  n e c e s s a r y  i n  a c c o r d a n c e  
w i t h  t h e  d i s c u s s i o n  o f  r e b u t t a l  ab o v e )  s h o u l d  b e  c a l l e d  an d  
e x a m in e d  b e f o r e  t h e  w i t n e s s e s  f o r  t h e  n e x t  p a r t y  a r e  c a l l e d .  A 
w i t n e s s  s h o u l d  b e  e x c u s e d  a f t e r  g i v i n g  h i s  o r  h e r  t e s t i m o n y ,  
s u b j e c t  t o  r e c a l l  a t  t h e  h e a r i n g  o f f i c e r ' s  d i s c r e t i o n .

C. R u l e s  o f  E v i d e n c e

A l t h o u g h  a d h e r e n c e  t o  t h e  t e c h n i c a l  r u l e s  o f  e v i d e n c e  i s  
n o t  r e q u i r e d  f o r  a d m i n i s t r a t i v e  p r o c e e d i n g s  u n d e r  t h e  APA (AS 
4 4 . 6 2 . 4 6 0 ( d ) ) 11, t h e  h e a r i n g  o f f i c e r  m u s t  c a r e f u l l y  a s s e s s  t h e  
p r o b a t i v e  v a l u e  o f  p r o p o s e d  e v i d e n c e  i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  
i t  i s  a d e q u a t e .  The  h e a r i n g  o f f i c e r  s h o u l d  s t r i k e ,  u p o n  o b j e c t i o n  
o r  u p o n  h i s  o r  h e r  own m o t i o n ,  e v i d e n c e  s o  c o n f u s i n g ,  m i s l e a d i n g ,  
p r e j u d i c i a l ,  t i m e  w a s t i n g ,  u n d u l y  r e p e t i t i o u s ,  o r  c u m u l a t i v e  t h a t  
i t s  h a r m f u l  i n f l u e n c e  o u t w e i g h s  i t s  p r o b a t i v e  v a l u e .

1. H e a r s a y . R i g i d  r u l e s  on h e a r s a y  a r e  n o t  s u i t e d  t o  
a d m i n i s t r a t i v e  h e a r i n g s .  H e a r s a y  may be  a d m i t t e d  i f  i t  a p p e a r s  
r e l i a b l e  and  u s e f u l .  AS 4 4 . 6 2 . 4 6 0 ( d ) ;  Cook v .  A l a s k a  W orkm en 's  
C o m p e n s a t i o n  B d . .  476 P . 2d 2 9 ,  31 ( A l a s k a  1 9 7 0 ) .  The  h e a r i n g
o f f i c e r ,  h o w e v e r ,  a l s o  h a s  t h e  d i s c r e t i o n  t o  e x c l u d e  h e a r s a y  
e v i d e n c e  w here  i t  a p p e a r s  u n t r u s t w o r t h y .  Whalev v .  A l a s k a  W o r k e r s '

11 Whaley,  v .  A l a s k a  W o r k e r s '  C o m p e n s a t io n  B d . . 648 P . 2d 9 5 5 ,  
957 ( A l a s k a  1982) .
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C o m p e n s a t io n  B d . , 648 P . 2d 9 5 5 ,  958 ( A l a s k a  1 9 8 2 ) .  H e a r s a y
e v i d e n c e  i s  n o t  s u f f i c i e n t  i t s e l f  t o  s u p p o r t  a f i n d i n g  o f  f a c t  
u n l e s s  i t  w o u ld  be  a d m i s s i b l e  o v e r  o b j e c t i o n  i n  a  c i v i l  a c t i o n .  
T h a t  i s ,  t h e  h e a r s a y  c a n  be  u s e d  t o  s u p p l e m e n t  o r  e x p l a i n  d i r e c t  
e v i d e n c e ,  b u t  i t  c a n n o t  b e  t h e  s o l e  e v i d e n c e  i n  s u p p o r t  o f  a 
f a c t u a l  f i n d i n g .  AS 4 4 . 6 2 . 4 6 0 ( d ) ;  Brown v .  N o r t h w e s t  A i r l i n e s . 444 
P . 2d 529 ,  5 3 4 - 3 5  ( A l a s k a  1 9 6 8 ) .  T h i s  i s  commonly known a s  t h e
" r e s i d u u m  r u l e . "

I n  S a t h e r  v .  S t a t e  D iv .  o f  M o to r  V e h i c l e s . 776 P . 2d 1055 ,  
1057 ( A l a s k a  1 9 8 9 ) ,  t h e  c o u r t  s a i d  t h a t  C a l i f o r n i a  c o n v i c t i o n  
r e c o r d s  a r e  a d m i s s i b l e  i f  t h e y  a r e  " t h e  s o r t  t h a t  r e s p o n s i b l e  
p e r s o n s  w o u ld  r e l y  on"  b u t  t h a t  i f  t h e  r e s p o n d e n t  c h a l l e n g e s  t h e  
a u t h e n t i c i t y  o f  s u c h  h e a r s a y ,  " i t  may w e l l  b e  t h a t  t h e  s t a t e  s h o u l d  
be  r e q u i r e d  t o  come f o r w a r d  w i t h  f u r t h e r  e v i d e n c e . "

2 .  B e s t  E v i d e n c e . A p a r t y  w i l l  s o m e t i m e s  o f f e r  a cop y  
o f  a d o c u m e n t  i n s t e a d  o f  t h e  o r i g i n a l .  The a c c u r a c y  and  
a u t h e n t i c i t y  o f  t h e  d ocu m en t  s h o u l d  be  a s su m e d  u n l e s s  q u e s t i o n e d .  
The p r e h e a r i n g  p r o c e e d i n g s  w i l l  f r e q u e n t l y  p r o d u c e  s t i p u l a t i o n s  
c o n c e r n i n g  t h e  p r i n c i p a l  d o c u m e n t s  a t  i s s u e  a n d  t h e  f a c t s  t h e y  
c o n t a i n .

3 .  P r i v i l e g e s . The r u l e s  o f  p r i v i l e g e  a r e  e f f e c t i v e  t o  
t h e  same e x t e n t  t h a t  t h e y  a r e  a v a i l a b l e  i n  a c i v i l  a c t i o n .  AS 
4 4 . 6 2 . 4 6 0 ( d ) ;  s e e  g e n e r a l l y  R u l e s  501 —  512 ,  A l a s k a  R. E v id .

D. $ e U -J n c y , i n u . n a t j ,n g  T esfcirngnV.

The F i f t h  Amendment r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  i s  
a p p l i c a b l e  t o  a d m i n i s t r a t i v e  p r o c e e d i n g s .  S o e v a c k  v .  K l e i n . 385 
U .S .  5 1 1 ,  87 S .  C t .  625 ,  17 L. Ed.  2d 574 ( 1 9 6 7 ) .  The h e a r i n g
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o f f i c e r  c a n n o t  d raw  an i n f e r e n c e  o f  g u i l t  f ro m  a  p a r t y ' s  a s s e r t i o n  
o f  t h i s  r i g h t .  H e r s c h e r  v .  S t a t e ,  D e p ' t  o f  Commerce . 568 P . 2d  9 9 6 ,  
1 0 0 6 - 0 7  ( A l a s k a  1 9 7 7 ) .  F a i l u r e  t o  a s s e r t  t h e  F i f t h  Amendment 
p r o t e c t i o n ,  h o w e v e r ,  c o n s t i t u t e s  a  w a i v e r .  B u t  s e e  G r i m e s . S u p r a  
p .  3 1 ,  r e g a r d i n g  non- F i f t h  Amendment c a s e s .

E. A rg u m e n t  on M o t io n s  an d  O b j e c t i o n s

When, d u r i n g  a  h e a r i n g ,  a m o t i o n  i s  made o r  an  o b j e c t i o n  
i s  r a i s e d ,  t h e  h e a r i n g  o f f i c e r  may p e r m i t  o r a l  a r g u m e n t  i n  s u p p o r t  
o f ,  a n d  i n  o p p o s i t i o n  t o ,  t h e  m o t i o n  o r  o b j e c t i o n .  I n  some 
c i r c u m s t a n c e s ,  t h e  h e a r i n g  o f f i c e r  may a l s o  r e q u e s t  w r i t t e n  
m emoranda  on d i s p u t e d  p o i n t s .  I n  a l l o w i n g  a r g u m e n t  o r  r e q u e s t i n g  
b r i e f i n g ,  h o w e v e r ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  t r y  v e r y  h a r d  t o  
a v o i d  u n n e c e s s a r y  e x p e n s e  a n d  d e l a y .

F.  H a n d l i n g  o f  E x h i b i t s

I t  i s  a good  i d e a  t o  r e q u i r e  o r  e n c o u r a g e  t h e  s u b m i s s i o n  
o f  e x h i b i t  l i s t s  b e f o r e  t h e  h e a r i n g  b e g i n s .  F o r  p a p e r  e x h i b i t s  
( n o t  s u c h  t h i n g s  a s  g u n s ,  d e n t a l  p l a t e s ,  h y p o d e r m i c  n e e d l e s ,  e t c . ) ,  
a s  e a c h  e x h i b i t  i s  i n t r o d u c e d ,  t h e  r e p o r t e r  ( o r ,  i n  t h e  a b s e n c e  o f  
a r e p o r t e r ,  t h e  h e a r i n g  o f f i c e r )  s h o u l d  be  s u p p l i e d  w i t h  e n o u g h  
c o p i e s  o f  e a c h  e x h i b i t  s o  t h a t  t h e  r e p o r t e r ,  t h e  h e a r i n g  o f f i c e r ,  
t h e  w i t n e s s ,  and  e a c h  p a r t y  w i l l  h a v e  o n e .  I f  c o r r e c t i o n s  a r e  
l a t e r  r e q u i r e d ,  t h e  p a r t y  s u b m i t t i n g  t h e  e x h i b i t  s h o u l d  m a n u a l l y  
c o r r e c t  a l l  c o p i e s  o r  s u b m i t  r e v i s e d  c o p i e s .

When a s u f f i c i e n t  num ber  o f  c o p i e s  o f  an  e x h i b i t  i s  n o t  
a v a i l a b l e  a t  t h e  h e a r i n g ,  t h e  o r i g i n a l  s h o u l d  b e  g i v e n  t o  t h e  p a r t y  
o f f e r i n g  i t  so  t h a t  i t  c a n  be r e p r o d u c e d  and  r e t u r n e d  t o  t h e  
h e a r i n g  o f f i c e r ,  w i t h  c o p i e s  t o  a l l  p a r t i e s .  I f  t h i s  c o u r s e  i s
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t a k e n ,  i t  s h o u l d  b e  c l e a r l y  r e f l e c t e d  on  t h e  r e c o r d .

G. C l o s i n g  t h e  H e a r i n g

1. O r a l  A rg u m e n t . The h e a r i n g  o f f i c e r  ( e i t h e r  on h i s  o r
h e r  own m o t i o n  o r  a t  t h e  r e q u e s t  o f  a  p a r t y )  may p e r m i t  o r  r e q u i r e
o r a l  a r g u m e n t  on  t h e  m e r i t s  o f  t h e  e n t i r e  c a s e  o r  on s p e c i f i c
i s s u e s .  O r a l  a r g u m e n t s  may be  h e a r d  a t  t h e  c l o s e  o f  t h e  h e a r i n g  o r  
b e f o r e  o r  a f t e r  t h e  f i l i n g  o f  b r i e f s ,  a s  t h e  h e a r i n g  o f f i c e r
d i r e c t s .  I n  m o s t  i n s t a n c e s ,  i t  i s  w i s e  f o r  t h e  h e a r i n g  o f f i c e r  t o  
l i m i t  t h e  t i m e  f o r  c l o s i n g  a r g u m e n t .  The  h e a r i n g  o f f i c e r  s h o u l d  
s e t  a r e a s o n a b l e  t i m e  l i m i t ,  c o n s i d e r i n g  t h e  n a t u r e  o f  t h e  c a s e  and  
t h e  am o u n t  o f  e v i d e n c e  a n d  t e s t i m o n y  p r e s e n t e d .

2. C l o s i n g  t h e  R e c o r d . A f t e r  r e c e i p t  o f  a l l  s u p p l e m e n t a l  
d a t a ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  a n n o u n c e  (by  l e t t e r  o r  o t h e r w i s e )  
t h e  c l o s i n g  o f  t h e  r e c o r d .  F o r  e x t r a o r d i n a r y  r e a s o n s ,  s u c h  a s  
n ew ly  d i s c o v e r e d  e v i d e n c e ,  t h e  r e c o r d  may b e  r e o p e n e d  f o r  
a d d i t i o n a l  h e a r i n g  o r  t o  r e c e i v e  a d d i t i o n a l  s t i p u l a t e d  m a t e r i a l .

In  r e a c h i n g  a d e c i s i o n ,  t n e  h e a r i n g  o f f i c e r  may t a k e  
o f f i c i a l  n o t i c e 12 o f  c e r t a i n  m a t t e r s  e i t h e r  b e f o r e  o r  a f t e r  t h e  
s u b m i s s i o n  o f  a c a s e  f o r  d e c i s i o n .  AS 4 4 . 6 2 . 4 8 0 .  Any o f  t h o s e  
m a t t e r s  m u s t  b e  n o t e d  i n ,  r e f e r r e d  t o ,  o r  a p p e n d e d  t o  t h e  r e c o r d .  
I n  a d d i t i o n ,  a p a r t y  p r e s e n t  a t  t h e  h e a r i n g  m u s t  be  g i v e n  an 
o p p o r t u n i t y  t o  r e f u t e  t h e  m a t t e r  on t h e  r e c o r d .

12 See p a g e  28 a b o v e  f o r  f u r t h e r  d i s c u s s i o n  o f  o f f i c i a l  
n o t i c e .
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The h e a r i n g  o f f i c e r  h a s  a d u t y  t o  e l i c i t  t h e  f a c t s  
n e c e s s a r y  t o  d e t e r m i n e  t h e  p u b l i c  i n t e r e s t  a s  w e l l  a s  t h e  i n t e r e s t s  
o f  t h e  p a r t i e s .  He o r  s h e  m u s t  d e v e l o p  a r e c o r d  s o  c o n c i s e  and  
c l e a r  t h a t  t h e  a g e n c y  c a n  e a s i l y  r e v i e w  t h e  e n t i r e  c a s e  d e  novo .  
C o n s e q u e n t l y ,  t h e  t e c h n i q u e s  o f  p r e s i d i n g  a r e  among t h e  m os t  
i m p o r t a n t  o f  t h e  h e a r i n g  o f f i c e r ' s  s k i l l s .

A. P r e p a r a t i o n  and  C o n c e n t r a t i o n

The h e a r i n g  o f f i c e r  m u s t  know t h e  c a s e .  B e f o r e  o p e n i n g  
t h e  h e a r i n g ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  s t u d y  t h e  p l e a d i n g s ,  t h e  
e v i d e n c e  t h a t  h a s  b e e n  s t i p u l a t e d ,  t o  by t h e  p a r t i e s ,  an d  t h e  
h e a r i n g  b r i e f s .  He o r  s h e  s h o u l d  a n a l y z e  an y  a n t i c i p a t e d  l e g a l ,  
p o l i c y ,  o r  p r o c e d u r a l  p r o b l e m s .

The h e a r i n g  o f f i c e r  s h o u l d  have  h a n d y  c o p i e s  o f  t h e  
p e r t i n e n t  s t a t u t e s ,  r e g u l a t i o n s ,  p r o c e d u r e s ,  a nd  p r e c e d e n t s  s o  t h a t  
q u i c k  c o n s u l t a t i o n  c a n  be  made d u r i n g  t h e  c o u r s e  o f  t h e  h e a r i n g .  
A c u r r e n t  c a l e n d a r  s h o u l d  a l s o  be  on  h a n d ,  a s  w e l l  a s  c a l e n d a r s  f o r  
a r e a s o n a b l e  number  o f  p r e c e d i n g  y e a r s ,  i n  o r d e r  t o  a c c u r a t e l y  
p i n p o i n t  d a t e s  t h a t  a r e  i n v o l v e d  i n  t h e  h e a r i n g .

I f  a  h e a r i n g  o f f i c e r  m u s t  make a n y  l e n g t h y  s t a t e m e n t  
d u r i n g  t h e  c o u r s e  o f  t h e  p r o c e e d i n g s ,  i t  s h o u l d  u s u a l l y  b e  w r i t t e n  
o u t  i n  a d v a n c e  a n d  r e a d  i n t o  t h e  r e c o r d .  A w r i t t e n  p r e s e n t a t i o n  i s  
l e s s  l i k e l y  t o  c o n t a i n  e r r o r s  an d  w i l l  be  e a s i e r  t o  u n d e r s t a n d .

B. J u d i c i a l  A t t i t u d e .  Demeanor,  a n d  B e h a v i o r

The h e a r i n g  o f f i c e r  s h o u l d ,  i f  p o s s i b l e ,  a r r a n g e  h i s  o r  
h e r  s c h e d u l e  t o  a v o i d  i n t e r r u p t i n g  t h e  h e a r i n g  f o r  p e r s o n a l  
b u s i n e s s .
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B e c a u s e  o f  t h e  i m p o r t a n c e  o f  k e e p i n g  a c o m p l e t e  r e c o r d  o f  
t h e  p r o c e e d i n g s ,  t h e  h e a r i n g  o f f i c e r  may f r e q u e n t l y  h a v e  t o  a s k  
p a r t i c i p a n t s  t o  s p e a k  l o u d e r .  He o r  s h e  s h o u l d  a l w a y s  s p e a k  i n  a 
t o n e  a u d i b l e  t h r o u g h o u t  t h e  h e a r i n g  room.

The h e a r i n g  o f f i c e r  s h o u l d  b e  f i r m  b u t  c o n s i d e r a t e  o f  
p a r t i c i p a n t s  i n  t h e  h e a r i n g .  E ach  w i t n e s s  s h o u l d  be  c a l l e d  by name 
and  t h a n k e d  when e x c u s e d  f ro m  t h e  s t a n d .  The h e a r i n g  o f f i c e r  
s h o u l d  n o t  a r g u e  w i t h  p a r t i c i p a n t s .

The h e a r i n g  o f f i c e r  s h o u l d  a s s i s t  t h o s e  who l a c k  c o u n s e l  
s o  t h a t  t h e y  c a n  p a r t i c i p a t e  e f f e c t i v e l y  —  by a d v i s i n g  them o f  t h e  
f o l l o w i n g :

1 . who h a s  t h e  b u r d e n  o f  p r o o f ;
2 . w h a t  s t a n d a r d  o f  p r o o f  m u s t  be  m e t ,  i . e . ,  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ;
3 .  w h a t  t e s t s  m u s t  b e  m et  an d  w h a t  t h e  v a r i o u s  

e l e m e n t s  o f  t h e  t e s t s  may b e ;  and
4 .  t h a t  t h e y  s h o u l d  n o t  h o l d  a n y t h i n g  b a c k ,  t h a t  t h e y  

s h o u l d  p r e s e n t  a l l  t h e i r  e v i d e n c e  an d  make t h e i r  
c a s e  a s  s t r o n g  a s  t h e y  c a n  b e c a u s e  t h e y  m i g h t  n o t  
g e t  a n o t h e r  c h a n c e .

The h e a r i n g  o f f i c e r  s h o u l d  e x e r c i s e  c a u t i o n ,  h o w e v e r ,  i n  o r d e r  t o  
a v o i d  t h e  a p p e a r a n c e  o f  p a r t i a l i t y .

C. C o n t r o l l i n g  t h e  H e a r i n g

The h e a r i n g  o f f i c e r  m u s t  c o n t r o l  t h e  h e a r i n g .  As so o n  a s  
t h e  s u b j e c t  u n d e r  i n q u i r y  i s  e x h a u s t e d  o r  f u l l y  d e v e l o p e d ,  t h e  
h e a r i n g  o f f i c e r  s h o u l d  s t o p  t h e  p a r t y  o r  t h e  w i t n e s s  and  d i r e c t  
him o r  h e r  t o  go  t o  o t h e r  m a t t e r s .  I f  t h e  q u e s t i o n  o r  a n s w e r  i s  
i r r e l e v a n t  o r  i m p r o p e r ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  s t r i k e  i t  
w i t h o u t  w a i t i n g  f o r  a n  o b j e c t i o n .  On t h e  o t h e r  h a n d ,  i f  a p a r t y  i s
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u s e f u l l y  d e v e l o p i n g  a s i g n i f i c a n t  f a c t u a l  m a t t e r ,  t h e  h e a r i n g  
o f f i c e r  s h o u l d  l e t  h im o r  h e r  p r o c e e d .

P ro m p t  r u l i n g s  on m o t i o n s  an d  o b j e c t i o n s  a r e  e s s e n t i a l .  
I f  t h e  h e a r i n g  o f f i c e r  i s  s u r e  o f  h i s  o r  h e r  r u l i n g s ,  a r g u m e n t  
s h o u l d  n o t  b e  h e a r d .  Whenever  t h e  h e a r i n g  o f f i c e r  i s  c o n v i n c e d  
t h a t  an  e a r l i e r  r u l i n g  was u n s o u n d ,  i t  s h o u l d  b e  c o r r e c t e d .

S o m e t im e s  o n e  p a r t y  o r  a g r o u p  w i t h  t h e  same i n t e r e s t s  
w i l l  h a v e  s e v e r a l  c o u n s e l  i n  a t t e n d a n c e .  The h e a r i n g  o f f i c e r  
s h o u l d  i n s i s t  t h a t  o n l y  one a t t o r n e y  e xam in e  e a c h  w i t n e s s  a t  one  
t i m e  and  t h a t  t h e  h e a r i n g  o f f i c e r ' s  p e r m i s s i o n  b e  o b t a i n e d  b e f o r e  
c o - c o u n s e l  t a k e s  o v e r  t h e  e x a m i n a t i o n .

I f  t e m p e r s  become s h o r t  an d  an a l t e r c a t i o n  t h r e a t e n s  t o  
d i s r u p t  t h e  h e a r i n g ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  c a l l  a r e c e s s ,  go 
o f f  t h e  r e c o r d ,  a nd  r e s t o r e  o r d e r .  I f  a p a r t i c i p a n t  i n  t h e  h e a r i n g  
b eco m es  u n r u l y  o r  o f f e n s i v e  i n  r e m a r k s  o r  m a n n e r ,  t h e  h e a r i n g  
o f f i c e r  s h o u l d  e x p r e s s  d i s a p p r o v a l  o f  t h e  c o n d u c t  an d  w arn  a g a i n s t  
a r e p e t i t i o n .

D. H e a r i n g  F a c i l i t i e s

C o m f o r t a b l e  an d  f u n c t i o n a l  h e a r i n g  f a c i l i t i e s  a s s i s t  i n  
d e v e l o p i n g  a  good  r e c o r d .  The  h e a r i n g  s h o u l d  be  h e l d  i n  a 
" n e u t r a l "  p l a c e .

I f  p o s s i b l e ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  i n s p e c t  t h e  
h e a r i n g  room b e f o r e  t h e  h e a r i n g .  He o r  s h e  s h o u l d  c h e c k  t h e  
h e a t i n g  o r  a i r  c o n d i t i o n i n g ,  l i g h t i n g ,  f u r n i t u r e  a r r a n g e m e n t ,  
s e a t i n g  f a c i l i t i e s ,  a n d  t h e  s o u n d  s y s t e m .  The w i t n e s s  c h a i r  and  
t h e  r e p o r t e r ' s  c h a i r  s h o u l d  be  a r r a n g e d  s o  t h a t  e v e r y o n e  i n  t h e
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room c a n  s e e  a n d  h e a r  t h e  w i t n e s s e s ,  a n d  t h e  r e c o r d i n g  d e v i c e  ( o r  
r e p o r t e r )  c a n  a c c u r a t e l y  r e c o r d  t h e  t e s t i m o n y  o f  a l l  w i t n e s s e s  and  
t h e  comments  o f  a l l  p a r t i c i p a n t s .  P r o v i d i n g  a l o c a t i o n  w h e re  t h e  
p a r t i e s  c a n  c o n f e r  i n  p r i v a t e  i s  a l s o  h e l p f u l .

The h e a r i n g  o f f i c e r  i s  r e s p o n s i b l e  f o r  t h e  h e a r i n g  room 
and f u r n i t u r e ,  a n d  s h o u l d  make s u r e  t h e y  s t a y  i n  t h e  c o n d i t i o n  i n  
w h ich  t h e y  a r e  r e c e i v e d .  Sm oking  o r  e a t i n g  i n  t h e  h e a r i n g  room 
s h o u l d  b e  p r o h i b i t e d  w h e t h e r  o r  n o t  t h e  h e a r i n g  i s  i n  s e s s i o n .

E. H e a r i n g  H o u r s

Many h e a r i n g  o f f i c e r s  c u s t o m a r i l y  h o l d  h e a r i n g s  f o r  
a p p r o x i m a t e l y  f i v e  h o u r s  a  d a y  —  f o r  e x a m p le ,  10 a .m .  t o  1 2 : 3 0  
p .m .  an d  2 p .m .  t o  4 : 3 0  p .m .  T h e r e  i s  n o t h i n g  m a g i c a l  a b o u t  t h e s e  
h o u r s ,  b u t  s u c h  a s c h e d u l e  h a s  s e v e r a l  a d v a n t a g e s .  I t  p e r m i t s  t h e  
h e a r i n g  o f f i c e r ,  c o u n s e l ,  a n d  t h e  p a r t i e s  t i m e  d u r i n g  t h e  e v e n i n g  
an d  m o r n in g  t o  r e v i e w  t h e  p r e v i o u s  d a y ' s  h e a r i n g  a n d  p r e p a r e  f o r  
t h e  n e x t ;  w i t h o u t  a d e q u a t e  p r e p a r a t i o n ,  a p a r t y ' s  e x a m i n a t i o n  m i g h t  
be  d i s o r g a n i z e d ,  r a m b l i n g ,  a nd  i n e f f e c t i v e .  S e c o n d ,  c o u n s e l  o f t e n  
n ee d  a few b u s i n e s s  h o u r s  e a c h  d a y  t o  h a n d l e  o t h e r  m a t t e r s .  
F i n a l l y ,  t h e  c o n s t a n t  a t t e n t i o n  r e q u i r e d  w h i l e  a h e a r i n g  i s  i n  
s e s s i o n  i s  m e n t a l l y  f a t i g u i n g ;  a f t e r  a p p r o x i m a t e l y  f i v e  h o u r s ,  a 
p a r t y ' s  e x a m i n a t i o n  i s  l i k e l y  t o  become l e s s  a r t i c u l a t e  and  
c o n c i s e ,  an d  t h e  r i s k  o f  c o n f u s i n g ,  a m b ig u o u s ,  o r  m i s t a k e n  a n s w e r s  
i s  i n c r e a s e d .  S o m e t im es  i t  i s  p r e f e r a b l e  t o  h a v e  t h e  h e a r i n g  h o u r s  
c o i n c i d e  w i t h  l o c a l  c o u r t  h o u r s  ( e . g . ,  i n  A n c h o r a g e ,  8 a .m .  t o  1 :3 0  
p . m . ) .

The h e a r i n g  o f f i c e r  may e x t e n d  o r  s h o r t e n  t h e  r e g u l a r l y  
s c h e d u l e d  s e s s i o n s  a s  c o n v e n i e n c e  r e q u i r e s .  F o r  e x a m p l e ,  an
a f t e r n o o n  s e s s i o n  may be e x t e n d e d  t o  p e r m i t  an  o u t - o f - t o w n  w i t n e s s
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t o  f i n i s h  h i s  o r  h e r  t e s t i m o n y  and  r e t u r n  home.  When i t  a p p e a r s  
p o s s i b l e  t o  c o m p l e t e  t h e  h e a r i n g  i n  a s i n g l e  d a y ,  t h e  h e a r i n g  
o f f i c e r ,  a f t e r  c o n s u l t a t i o n  w i t h  t h e  p a r t i e s ,  may b e g i n  t h e  h e a r i n g  
e a r l i e r  and  s h o r t e n  t h e  l u n c h  r e c e s s .  I n  a d d i t i o n ,  t h e  h e a r i n g  
o f f i c e r  a s s i g n e d  t o  a h e a r i n g  h a s  t h e  p o w e r  t o  g r a n t  c o n t i n u a n c e s  
f o r  g o o d  c a u s e .  AS 4 4 . 6 2 . 5 8 0 .

F. R e c e s s e s  an d  P r o m p t n e s s

S h o r t  r e c e s s e s  s h o u l d  b e  t a k e n  w h e n e v e r  t h e  p a r t i c i p a n t s  
t i r e .  One r e c e s s  i n  t h e  m o rn in g  and  o n e  i n  t h e  a f t e r n o o n  i s  
u s u a l l y  s u f f i c i e n t .  R e c e s s e s  c a n  be u s e d  f o r  o t h e r  p u r p o s e s  a s  
w e l l  —  f o r  e x a m p l e ,  t o  e n a b l e  a w i t n e s s  a n d  e x a m i n i n g  c o u n s e l  t o  
c l e a r  up c o n f u s e d  c o m m u n i c a t i o n s  o r  t o  a g r e e  on a l u c i d  e x p l a n a t i o n  
o f  a c o m p l i c a t e d  t e c h n i c a l  d e t a i l .

The h e a r i n g  o f f i c e r  s h o u l d  e s t a b l i s h  t i m e s  f o r  c o n v e n i n g  
e a c h  s e s s i o n  an d  e n f o r c e  them  r i g o r o u s l y ,  w h e t h e r  o r  n o t  a l l  o f  t h e  
p a r t i e s  a r e  p r e s e n t .  However ,  i f  t e s t i m o n y  o f  a c a r r y o v e r  w i t n e s s  
i s  t o  b e  re su m e d  a n d  t h e  w i t n e s s  i s  n o t  p r e s e n t ,  i t  m i g h t  n o t  be 
p r a c t i c a l  t o  i n t e r r u p t  t h e  t e s t i m o n y  and  c a l l  a n o t h e r  w i t n e s s .

The t i m e s  f i x e d  f o r  r e c e s s  o r  a d j o u r n m e n t  s h o u l d  be  more 
f l e x i b l e .  F o r  e x a m p l e ,  i f  a  w i t n e s s  f i n i s h e s  h i s  o r  h e r  t e s t i m o n y  
f i v e  o r  t e n  m i n u t e s  b e f o r e  t h e  s c h e d u l e d  a d j o u r n m e n t  t i m e  f o r  
l u n c h ,  i t  m i g h t  b e  c o n v e n i e n t  t o  r e c e s s ;  i f  c o u n s e l  i s  i n  t h e  m i d s t  
o f  a  c o m p l i c a t e d  c r o s s - e x a m i n a t i o n  a t  t h e  end  o f  t h e  d a y ,  
a d j o u r n m e n t  may b e  p o s t p o n e d  f o r  a b r i e f  t i m e .

49



C h a p t e r  1 1

G. T a k i n g  N o t e s

T he  e x t e n t  t o  w h i c h  t h e  h e a r i n g  o f f i c e r  s h o u l d  t a k e  n o t e s  
d e p e n d s  on h i s  o r  h e r  own t e m p e r a m e n t ,  a b i l i t y ,  a n d  w ork  h a b i t s .  
Some h e a r i n g  o f f i c e r s  t a k e  no  n o t e s ,  f e e l i n g  t h a t  i t  d i s t r a c t s  them 
from  t h e  i m m e d i a t e  t a s k  o f  c o n t r o l l i n g  t h e  h e a r i n g .  O t h e r s  p r e p a r e  
a s i m p l e  t o p i c a l  i n d e x ,  a n d  s t i l l  o t h e r s  t a k e  d e t a i l e d  n o t e s  o f  t h e  
t e s t i m o n y  o f  e a c h  w i t n e s s ,  w h ich  t h e i r  s e c r e t a r i e s  m i g h t  l a t e r  
t y p e ,  p o s s i b l y  w i t h  t r a n s c r i p t  r e f e r e n c e s .
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CHAPTER 1 2 .  CONDUCT

H e a r i n g  o f f i c e r s  who a r e  a t t o r n e y s  a r e  s u b j e c t  t o  t h e  
c a n o n s  o f  e t h i c s  o f  t h e  b a r .  I n  a d d i t i o n ,  t h e r e  a r e  c e r t a i n  
s t a n d a r d s  o f  j u d i c i a l  c o n d u c t  t o  b e  o b s e r v e d .

A. C o n f i d e n t i a l i t y

A n a lo g o u s  t o  c o u r t  p r o c e d u r e s ,  o f f i c i a l  a c t i o n s  m u s t  be  
k e p t  a b s o l u t e l y  s e c r e t  u n t i l  r e l e a s e d  t o  t h e  p a r t i e s .  U n t i l  a 
p r o p o s e d  o r  f i n a l  d e c i s i o n  i s  r e n d e r e d ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  
n o t  r e v e a l  i t  t o  a n y o n e  o t h e r  t h a n  h i s  o r  h e r  s t a f f  an d  a s s o c i a t e s  
(who a r e  s u b j e c t  t o  t h e  same r u l e s ) . M a i n t a i n i n g  t h i s  s e c r e c y  
r e q u i r e s  c o n s t a n t  c a r e .

I n  A n c h o r a g e  S c h o o l  D i s t .  v .  D a i l y  N ew s . 779 P . 2d 1191 
( A l a s k a  1 9 8 9 ) ,  t h e  c o u r t  h e l d  t h a t ,  u n d e r  AS 0 9 . 2 5 . 1 1 0  —
0 9 . 2 5 . 1 2 0 /  a m u n i c i p a l  s c h o o l  d i s t r i c t  may n o t  k e e p  s e c r e t  t h e  
t e r m s  o f  t h e  s e t t l e m e n t  o f  a  l a w s u i t .  By a n a l o g y ,  a s t a t e  a g e n c y  
c a n n o t  k e e p  s e c r e t  t h e  t e r m s  o f  a s e t t l e m e n t  a f f e c t i n g  a ny  o f  i t s  
a d m i n i s t r a t i v e  a c t i o n s .

B. Ex p a r t e  C o m m u n ic a t io n s

Ex p a r t e  c o m m u n ic a t io n s  ( i . e . ,  a c o n t a c t  w i t h  one  p a r t y  
o f  w h ic h  o t h e r  p a r t i e s  do  n o t  h av e  n o t i c e  and  an  o p p o r t u n i t y  t o  
r e s p o n d )  a r e  i m p r o p e r .  AS 4 4 . 6 2 . 6 3 0 .  T h i s  means t h a t  t h e  h e a r i n g  
o f f i c e r  c a n n o t  r e c e i v e  i n f o r m a t i o n  r e l a t i n g  t o  t h e  c a s e  from an y  
p a r t y ,  i n c l u d i n g  a g e n c y  s t a f f ,  d i r e c t l y  o r  i n d i r e c t l y ,  w i t h o u t  
g i v i n g  a l l  o t h e r  p a r t i e s  t h e  o p p o r t u n i t y  t o  b e  p r e s e n t .  The 
h e a r i n g  o f f i c e r  s h o u l d  c o m m u n ic a te  w i t h  t h e  p a r t i e s  o n l y  i n  
w r i t i n g ,  an d  c o p i e s  o f  a n y  c o m m u n i c a t i o n s  t o  o r  f rom  t h e  h e a r i n g  
o f f i c e r  m u s t  b e  s e r v e d  on a l l  p a r t i e s .  O r a l  c o m m u n i c a t i o n s  s h o u l d  
b e  l i m i t e d  t o  i n s t a n c e s  when a l l  p a r t i e s  a r e  p r e s e n t ;  t h e  h e a r i n g  
o f f i c e r  s h o u l d  a v o i d  b e i n g  i n  t h e  h e a r i n g  room w i t h  o n l y  one  p a r t y
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i n  o r d e r  t o  a v o i d  c h a r g e s  t h a t  t h e  m e r i t s  w e r e  d i s c u s s e d  on t h a t  
o c c a s i o n .  C f .  3 K. D a v i s ,  A d m i n i s t r a t i v e  Law T r e a t i s e  p e c .  1 7 : 8 ,  
a t  302 (2nd  e d .  1 9 7 8 ) ,  r e g a r d i n g  c o n s u l t a t i o n  w i t h  s t a f f .

I t  i s  s o m e t im e s  p o s s i b l e  t o  c u r e  an  e% p a r t e  
c o m m u n i c a t i o n  s o  t h e  h e a r i n g  o f f i c e r  d o e s  n o t  f e e l  c o n s t r a i n e d  t o  
d i s q u a l i f y  h i m s e l f  o r  h e r s e l f .  B a s i c a l l y ,  t h e  h e a r i n g  o f f i c e r  
s h o u l d  i m m e d i a t e l y  make a  r e c o r d  o f  w h a t  was s a i d ,  d i s c l o s e  i t  t o  
t h e  o t h e r  p a r t i e s ,  g i v e  t h e  p e r s o n  who made t h e  e& p a r t e  
c o m m u n i c a t i o n  a n  o p p o r t u n i t y  t o  c h a l l e n g e  t h e  c o r r e c t n e s s  o f  t h e  
h e a r i n g  o f f i c e r ' s  r e c o l l e c t i o n ,  g i v e  a l l  p a r t i e s  an  o p p o r t u n i t y  t o  
l o d g e  a c h a l l e n g e  a g a i n s t  t h e  h e a r i n g  o f f i c e r ,  and  t a k e  t h e  
o p p o r t u n i t y  t o  r e i n f o r c e  t h e  m a le  a g a i n s t  s u c h  c o m m u n i c a t i o n s .  
R a r e l y  w i l l  e i t h e r  s i d e  a t t e m p t  t o  c h a l l e n g e  t h e  h e a r i n g  o f f i c e r .  
T hey  w i l l  b e  i m p r e s s e d  w i t h  h i s  o r  h e r  e t h i c a l  c o n d u c t ,  and  a l l  
p a r t i e s  w i l l  b e  more c a r e f u l  i n  t h e  f u t u r e .  Even i f  t h e y  do l o d g e  
a c h a l l e n g e ,  i t  n e e d  n o t  be  g r a n t e d  i n  m o s t  c a s e s  i f  c u r a t i v e
m e a s u r e s  s u c h  a s  t h e s e  a r e  t a k e n .

Even  i f  t h e r e  i s  o n l y  o n e  p a r t y  i n  an  a c t i o n  b e f o r e  t h e  
h e a r i n g  o f f i c e r ,  i f  a  p a r t y  who i s  r e p r e s e n t e d  by c o u n s e l  a t t e m p t s  
t o  c o n t a c t  t h e  h e a r i n g  o f f i c e r  d i r e c t l y ,  t h e  p a r t y  s h o u l d  be 
i m m e d i a t e l y  a d v i s e d  t o  c o n t a c t  h i s  o r  h e r  c o u n s e l  and  t o  h a v e  t h e
c o u n s e l  make t h e  c o n t a c t .  The  h e a r i n g  o f f i c e r  s h o u l d  a l s o  a d v i s e
t h e  p a r t y ' s  c o u n s e l  o f  t h e  a t t e m p t e d  c o n t a c t .

C. The Media

The h e a r i n g  o f f i c e r  s h o u l d  c o o p e r a t e  w i t h  t h e  m edia  i n  
m ak in g  a v a i l a b l e  t h e  p u b l i c  i n f o r m a t i o n  a b o u t  t h e  p r o c e e d i n g .  
H ow ever ,  t h e  h e a r i n g  o f f i c e r  s h o u l d  n o t  d i s c u s s  t h e  m e r i t s ,  e i t h e r
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directly or by implication, and should not grant an interview under 

circumstances likely to lead to questions relating to the merits.

A hearing officer should not give "off-the-record" 

interviews. If the material is not confidential, the hearing

officer should not object to being quoted. If it is confidential, 

it should not be revealed.



CHAPTER 13. THE DECISION

After receipt of all supplemental material and briefs, 

the hearing officer should prepare a proposed d e c i s i o n 13 in writing 

(AS 44.62.500(b)), setting out the findings of fact, a 

determination of the issues presented, and any penalties. AS 

44.62.510. The decision must contain findings of fact. Hewing v. 

Alaska Workmen's Compensation B d . . 512 P.2d 896, 899 (Alaska 1973); 

Brown v. Northwest A i r l i n e s . 444 P . 2d 529, 531-32 (Alaska 1968); 

Manthey v. Collier. 367 P.2d 884, 889 (Alaska 1962) (where board's 

written decision did not contain findings of fact, the board abused 

its d i s c r e t i o n ) .

The doctrines of res judicata and collateral estoppel 

apply to administrative proceedings. (Of course, their application 

would have to be urged by one or more of the parties to bring them 

into issue.) The court recently affirmed their applicability in 

McKean v. Mun. of A n c h o r a g e . 783 P.2d 1169, 1171 (Alaska 1989).

A motion for summary judgment may be granted if there are 

no material facts in dispute. In Smith v. State. Dep't of R e v e n u e . 

790 P.2d 1352, 1353 (Alaska 1990), the court held that a respondent 

is not denied a fair hearing in such circumstances.

The importance of preparing a thoughtful, complete 

decision should be paramount for a hearing officer. In a related

13 The hearing officer prepares a proposed decision only if 
he or she sat alone. If sitting with the agency, the agency votes 
to determine the decision. AS 44.62.500(a).
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co n text,14 the Aliska Supreme Court set out the various "salutary 

purposes" served by producing a complete, careful decision.

It facilitates judicial review by demonstrating those 
factors which were considered. It tends to ensure 
careful and reasoned administrative deliberation. It 
assists interested parties in determining whether to seek 
judicial review. And it tends to restrain agencies from 
acting beyond the bounds of their jurisdiction.

Southeast Alaska Conservation Council v. S t a t e . 665 P . 2d 544, 549

(Alaska 1983) (footnote omitted). The hearing officer should bear

these purposes in mind when writing the proposed decision.

The form of the text of a written decision depends 

largely on the nature of the case and the hearing officer's style. 

No special format is required, but the decision must be 

sufficiently detailed to enable the courts to give meaningful 

review. White v. Alaska Commercial Fisheries Entry C o m m ' n . 678 

P.2d 1319, 1322 (Alaska 1984); Ship Creek Hydraulic Syndicate v. 

State. Dep't of Transp. and Public F a c i l i t i e s . 685 P.2d 715, 717-1S 

(Alaska 1974) . The authority of a hearing officer to rule on 

constitutional and certain statutory questions (e.g., validity of 

a statute, agency authority to act) is an issue that the hearing 

officer should carefully research before ruling.

14 The court was reviewing a n o n -adiudicatory action of an 
administrative body which resulted in a "decision document."
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The following suggestions for the written d e c i s i o n  might 

be helpful:

(a) The opening paragraphs should describe succinctly 

what the case is about and may include a summary of the prior 

procedural steps and the applicable statutes and regulations.

(b) Although the relief requested by the parties may be 

described, their detailed contentions should not be recited. These 

unnecessarily lengthen the decision, since they must be repeated in 

discussing the merits. Failure to observe this p r oscription is 

perhaps the most common failing in opinion writing.

(c) If proposed findings and conclusions have been 

submitted, the hearing officer's ruling on each of them should be 

apparent from the decision and +*hey need not be referred to 

individually. Likewise, insignificant or irrelevant issues raised 

by the parties need not be addressed specifically in the opirion 

but can be disposed of with a statement that all other questions 

raised have been considered and do not justify a change in the 

result.

(d) The decision should include specific findings on all 

the m a j o r  facts in issue without going into unnecessary detail.
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(e) The hearing officer should apply the law to the facts 

and explain the d e c i s i o n . 15 Whether the facts, law, and 

conclusions should be combined or placed in separate sections of 

the decision depends on the hearing officer's style and on suc.i 

factors as the type of case and the nature of the record.16

(f) The decision should end with a summary of the 

principal findings of fact and conclusions of law. All of the 

ultimate findings should be separately numbered and framed in the 

applicable statutory language.

(g) Footnotes may be used for such material as citations 

of authority and cross-references but not for substantive 

discussion.

15 It will often be helpful for the hearing officer to look 
at earlier agency decisions. Most agencies maintain copies of past 
decisions, but few currently index them.

16 It is now well-settled in Alaska that the standard of proof 
in administrative proceedings is the "preponderance of the 
evidence" standard. Amerada Hess Pipeline Coro, v. Alaska Public 
Utilities C o m m ' n . 711 p . 2d 1170, 1179 n.14 (Alaska 1986); In re 
W a l t o n . 676 P.2d 1078, 1084-85 (Alaska 1983), appeal dismissed sub 
Qom Walton v. Alaska Bar A s s ' n . 469 U.S. 801, 105 S.ct. 54, 83
L.Ed.2d 6 (1984). £j£. In. re H a n s o n . 532 P.2d 303 (Alaska 1975),
where the court applied the "clear and convincing" standard in a 
judicial discipline case; this standard has been applied to other 
professions in various superior court decisions, although in 
W a l t o n , i d . at 1085 n.ll, the supreme court mentioned that it might 
need to reevaluate the holding in H a n s o n .
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(h) Citations must be sufficiently detailed to enable the 

researcher to find the source without difficulty. This can be 

assured by compliance with A Uniform System of c i t a t i o n . (Harvard 

Law R e v i e w  Association, 14th e d . , 1986) (the "Blue Book") Some 

agencies require this by rule.

(i) Maps, charts, technical data, procedural details, 

and other germane background material too lengthy to be included in 

the text may be attached as appendices.
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If a case is heard by a hearing officer alone (i.e., 

without the agency members being p r e s e n t ) , the hearing officer must 

submit the proposed decision to the agency. AS 44.62.500(b). The 

agency is then responsibile for it.

Once the hearing officer has submitted the proposed 

decis i o n  to the agency, it acquires a life of its own; under AS 

44.62.500(b), the agency is to file it with the lieutenant governor 

and serve it on each party? the agency may then adopt it 

immediately. Consequently, those hearing officers who wish to 

submit a draft decision to the parties for their critique should 

make clear that the draft has not been submitted to the agency and 

is not to be regarded as the ’’proposed decision."

The agency may adopt the proposed decision in its

entirety, or may reduce the proposed penalty and adopt the balance

of the proposed decision. AS 44.62.500(b). The Alaska Supreme

Court has held that this subsec. (b) is not violated just because 

the hearing officer is present while the agency is conducting its 

subsec. (b) deliberations. Rosi v. S t a t e . 665 P.2d 28, 29 n.3

(Alaska), cert, d e n i e d . 464 U.S. 937, 104 S. Ct. 346, 78 L. Ed. 2d 

312 (1983); Storrs v. State Medical B d . . 664 P.2d 547, 553

(Alaska), c ert, d e n i e d . 464 U.S. i37, 104 S. Ct. 346, 78 L. Ed. 2d
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312 (1983). Further, the agency has the discretion to receive

assistance from the hearing officer in a case that clearly requires 

the hearing officer's assistance, s t o r r s . 664 P.2d at 553.

Alternatively, the agency may decide the case on the 

record, or may refer the case to the same or another hearing 

officer to take additional evidence. AS 44.62.500(c). If the

agency refers a case back to a hearing officer, he or she must 

prepare a proposed decision, based on the additional evidence and 

the record of the earlier hearing, and submit it to the agency.

If the hearing officer heard the case sitting with the 

agency, the agency may deliberate in private (AS 44.62.310 (d)(1)), 

but the hearing officer who presided must be present to assist and 

advise. AS 44.62.500(a). The hearing officer who presided will 

frequently reduce the agency's decision to writing.
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transcribed from tapes provided by the Senate Labor and 
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11

S E N A T E  L A B O R  A N D  C OMMERCE CO MM I TT EE  H E A R I N G

M A R C H  23, 1992

(Tape 1, Side A)

CHAIRPERSON PEARCE: I call the Senate Labor and

Commerce Committee to order. It is Monday, March 23, 1992,

3:39 p.m. Presem. at the moment are Senators Pearce, Craft, and 

Collins.

Before us today in the Labor and Commerce Committee we 

have a meeting with Linda Rexwinkel, the Division Director of the

Division of Worker's Compensation at the Department of Labor.

12 I want to say at the outset that at 5:30 p.m. our

13 committee will be moving to the larger rooms, and w e  will go into

1 4 1 a w o r k  session with the Alaska Energy Authority, which all

15 Legislators are invited tc attend.

16 And on Wednesday, the 25th at 3:30 p.m., w e  will be

1 7 1 holding first hearings on the 28 ________  Authority Bills. There

18

19

20 

21 

22

23

24

25

26

27
28

has been a lot of interest in that.

Just as an opening for the day's hearing, due to the 

recent press accounts which have made a number of allegations 

dealing with the Division of Worker's Compensation and the Worker's 

Compensation Board, the Committee today will be hearing from Linda 

Rexwinkel, who is the Director of the division. Linda has been 

asked to supply to the Committee any relevant documents, letters, 

meeting minutes, and the like, dealing with the subject at hand.

And you have a blue book —  it looks like this 

(indicating) —  that she has provided to the Committee.

For the record, our office, and my office, began

■



l| receiving the first of literally hundreds of pages of documents

2 this morning. They were still arriving this afternoon. We asked

3 the Commissioner . to please provide to us also copies of the

4 documentation he had received, and this is in your clipped pile.

5 We also have a copy of the minutes f'rom the last Worker's

6 Compensation Board meeting of March 10, 1992.

7 We have kept the Xerox operators busy all afternoon in

8 trying to provide these. We have limited copies available, so we

9 will have a master copy of each of these documents in our office

10 and any of you can come and make your own copies, if you so desire,

11 after the meeting this afternoon.

12 We also have one set available for the press, and we'll

13 make those available.

14 It's the Chair's intent to call Ms. Rexwinkel to the

15 witness table, to administer the oath, and to allow h e r  to make a

16 presentation.

17 Subsequent to the presentation, the Committee will be

18 allowed to ask questions of Ms. Rexwinkel.

19 If Commissioner Mahlen, members of the Worker's Comp

20 Board, or others, wish to address the Senate Labor and Commerce

21 Committee on these matters, they will be afforded equal time at a

22 later time. They will also be sworn in, in a similar manner.

23 Are there any questions from the Committee at this time?

24 FROM THE COMMITTEE: (No affirmative response.)

25 CHAIRPERSON PEARCE: You have in your actual

26 committee file a copy of a letter from Senator Adams to Senator

27 Eliason asking that one of the senate committees look into the
28

allegations with some specific concerns about the budgetary



process.

You have a memo to Senator Adams from Senator Schultz 

saying that he did not want to do it, but he thought somebody 

should.

You have a copy of the request from myself, both to 

Commissioner Mahlen, for the documents which we have received, and 

also my request to Linda Rexwinkel that she appear before the 

Committee.

We also have both Senators Eliason and Adams in the back 

of the room. I have offered them the opportunity to come forward, 

and they have not yet decided they want to come out of the corner 

back there. If they decide to, they are welcome to; and, 

hopefully, we will have Senator Halford joining us soon.

Any questions?

FROM THE COMMITTEE: (No affirmative response.)

CHAIRPERSON PEARCE: Linda, if you wouldn't mind

standing, since we are giving you an oath. And I just want to read 

from the memorandum, from the Legislative Affairs Agency.

Alaska Statute 24.25.060 provides that the President of 

the Senate and Speaker of the House, and tt a Chairman of every 

committee of either body, may administer an oath to a witness 

appearing before the respective bodies. A  person who willfully 

swears or affirms falsely concerning any matter material to the 

subject under investigation or inquiry is guilty of perjury and 

upon convictions punishable by imprisonment for not less than one 

year, no more than five years.

So please raise your right hand.

4



L I N D A  R E X W I N K E L  

a w i t n e s s  a p p e a r i n g  b e f o r e  the S en a te  L a b o r  

a n d  C o m m e r a e  Committee, w a s  d u l y  sworn and 

t e s t i f i e d  u n d e r  o a t h  as follows:

CHAIRPERSON PEARCE: Linda, we have asked you today

to come, and you have prepared all this information for us. Why 

don't we begin, as I said earlier, with you giving us an opening 

s t a t e m e n t .

MS. REXWINKEL: Sounds goods.

OPENING STATEMENT BY LINDA REXWINKEL

MS. REXWINKEL: M y  name is Linda Rexwinkel.

(Whereupon, Ms. Rexwinkel reads from a prepared statement 

entitled, "Linda Rexwinkel: Response to Senate Labor and Commerce

Submittee, March 23, 1992," beginning with Page l and ending on 

Page 8, end of first paragraph.)

Thank you.

CHAIRPERSON PEARCE: Thank you.

Questions from Committee Members that we have got here so 

far —  what we have additionally are sections relating to other 

specific allegations that have been made.

But are there questions having anything with Ms. Linda 

Rexwinkel's comments so far?

SENATOR COLLINS: Madam Chair, I might have some

concerns.

CHAIRPERSON PEARCE: Senator Collins.

SENATOR COLLINS: Are w e  going to go into the —  get

to the allegations item by item or —

5



CHAIRPERSON PEARCE: Whatever is your preference.

MS. REXWINKEL: Yes, we are.

SENATOR COLLINS: In that case I will hold my

questions until then.

CHAIRPERSON PEARCE: I have a question.

Does the —  when you took your —  well, let's start at 

the beginning.

Board Members, can you —  of the present Board Members 

h o w  many have been appointed since you took your p o s ition and how 

many have been appointed since the Governor took office, which was 

—  what? —  about three months before we began this?

MS. REXWINKEL: Since I have been appointed, there

have been eight appointed to the Board; and that's because the 

vacancies —  the first —  there were three who it seems were not 

forwarded to the Legislator, so that created vacancies right around 

the end of April. A n d  then five others, their terms expired around 

June 30th —  I guess June 30th or July 1st, whate v e r  the day is. 

j And so at that point in time five more became available. So in all 

total there have been eight since April of last year.

CHAIRPERSON PEARCE: And had any of those eight

moved where there was previous concern on the Worker's Comp Board 

for other administrations, to your knowledge?

MS. REXWINKEL: These individuals, of the eight who

were appointed —  Darrell Smith is a returning memb e r  of the Board, 

and I am not sure —  let me see when he was originally appointed.

(Ms. Rexwinkel peruses her papers before her.)

Darrell Smith was originally appointed A u g u s t  of 1988, so 

he had not completed in excess of the six years on the Board that



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16 

17

1 the commissioner had stated was of term limitation. So he was 

appointed under the previous administration, was reappointed by 

this administration.

CHAIRPERSON PEARCE: Okay. I am kind of sorry the

presiding officer left before I had a chance to ask this question: 

Is it typical for the Board Members to have their own PR books?

MS. REXWIMOEL: I do not know, to tell you the

t r u t h .

CHAIRPERSON PEARCE: Had that been in common

practice through this administration for the Board?

MS. REXWINKEL: I don't know that, either. All I

know is that several members had them. We had several staff who 

had them, and there was never any inventory. We did not have an 

inventory list of any of the property to the division. We did not 

have an inventory of any software that we had. We did not have an 

inventory of the Larsen's Desk Manuals. I mean, we are taking 

Board Members' words that, no, they don't have one and they turned

18 it back in.

19

20 

21 

22

23

24

25

26

27
28

We did not have any listing of anything. So what we did 

was mer e l y  say, "Everything comes back until we can figure out 

who's got it and what they are doing with it." And we have now 

brought in even all of the TR books from staff . . .

(Tape 1, Side A  ends.)

(Tape 1, Side B)

(The tape picks up with Ms. Rexwinkel continuing reading 

her prepared presentation, picking up on Page 11, pausing in her 

presentation to interject as follows:)



1 MS. REXWINKEL: I would suppose, in retrospect based

2 on the tone and content of Mr. Brown's memo, I should have

3 responded. However, at the time I received a copy of it, I found

4 it so outlandish that it did not deserve a response. I wish now I

5 had done that. But my margin notes are there, and hopefully they

6 are readable for you.

7 CHAIRPERSON PEARCE: Questions?

8 (?) SENATOR COLLINS: Ms. Rexwinkel, under —  by

9 statute, even though we are speaking here of the board approval of

10 self-insurance certificate, that is actually also done by a three-

11 person hearing council?

12 MS. REXWINKEL: That is correct.

13 (?) SENATOR COLLINS: It is not done by the Board.

14 MS. REXWINKEL: It is not done by the Board, no.

15 (?) SENATOR COLLINS: Okay.

16 MS. REXWINKEL: And there was really an error in the

17 procedures. We had division staff approving or disapproving the

18 certificate, and it went to the Juneau panel because they're here

19 and they're closest to us in the ease of operations. But the

20 problem develops: What happens when the panel down here denies the

21 application?

22 The appeal for Worker's Compensation Board decisions is

23 Superior Court. It is not another panel of the Board. And so we

24 have altered our whole mechanism in relation to the approval of

25 self-insurance certificates, to make sure that individuals may not

26 handle shock and create undue and unnecessary work for division

27 staff. So w e  have rectified some of that in this past year.
28

CHAIRPERSON PEARCE: Questions?

8



1 Okay. Myron Schweigert.

2 (Whereupon, Ms. Rexwinkel continues reading from her

3 prepared presentation, resuming at Page 12, Paragraph 2, and 

4 1 pausing on Page 13, end of Paragraph 2.)

5

6 CHAIRPERSON PEARCE: Any questions?

Senator Collins?

SENATOR COLLINS: Well, I think going back to the

statement with respect to revisions of previous decisions, are you 

aware of any complaints that were lodged against the Chief of 

Adjudications, prior to your coming on-line?

MS. REXWINKEL: Yes, I am. It was my understanding 

that the hearing officers, while they may have regretted and/or 

wished differently, the Chief of Adjudications was their supervisor 

and, as such, if she decided to make editing changes —  I mean, she 

was their supervisor.

I do know that there were several grievances some years

ago lodged against thu Chief of Adjudications regarding these kinds

of issues and that, based on that, she did pull back a little back 

from the position. She did not edit them quite as much.

But it is my understanding now that, yes, she did edit

the decisions and orders.

SENATOR CRAFT: Would it be possible —  do you have

copies of those grievances and complaints?

MS. REXWINKEL: I believe I have copies of the

grievances.

SENATOR CRAFT: Would it be possible for you to make

copies of those and give them to the Committoo?

9



MS. REXWINKEL: Oh, I'm not sure copies of the

grievances are public knowledge.

SENATOR CRAFT: Okay. All right. If they're no',,

that's —

MS. REXWINKEL: But I will check.

SENATOR CRAFT: Okay.

CHAIRPERSON PEARCE: Other questions?

SENATOR COLLINS: Are you aware if there were ever,

as a result of any of the grievances, any legal action taken 

against the department or against Ms. Hanson?

MS. REXWINKEL: No. I know that the grievance ended

with the Commissioner's office, and I do not believe the 

Commissioner's office supported Ms. Hanson in her efforts.

It should be noted that some years —  there never used to 

be performance standards —  any kind of standards, really —  for 

hearing officers. And some years ago, the division —  the Worker's 

Compensation Board was sued because it did not conform to statutory 

requirements for hearings within 60 days, as well as decisions 

being ordered within —  issued within 30 days.

Consequently, we have taken those statutory requirements 

very seriously. It cost the State of Alaska several hundred 

thousand dollars in, I guess, punitive damages, if you will, out to 

the individuals who made the claim against us. And as such, we 

work very hard to make sure that —  all of those decisions and 

orders. So we have —  the former Chief of Adjudications instituted 

a numerical system for evaluation of the hearing officers.

And what we are currently working on at this point in 

time are performance standards for hearing officers. I hava

10



lj instructed the current Acting Chief of Adjudications to begin work 

with our Personnel Department, to develop actual personnel 

performance standards for those individuals so that we may be able 

to assess and evaluate their performance.

It seems no different to me —  I mean, judges are held 

6 | accountable by their decisions. I believe that panels and hearings 

officers should be held accountable for theirs.

CHAIRPERSON PEARCE: Senator Collins?

9 II Senator Halford?

10 SENATOR HALFORD: I'm just trying to figure out:

1 1 | The hearing officers —  I mean, I'm not sure w h a t  you —  did you 

just say there are no standards for hearing officers?

Where do we get hearing officers? I mean, they are —  

MS. REXWINKEL: Hearing officers are part of the

Classified Bargaining Unit, GGU.

SENATOR HALFORD: How do they get the job and what

is the job description?

MS. REXWINKEL: They apply for the job. There is a

regular PDQ, "Position Description Questionnaire," designed for the 

position that talks about their educational backgrounds and the 

duties of that position.

But instances, just as what we are relating to here in 

terms of decisions being rendered which place the division at risk 

financially, financially for the division, but as well the 

situation in the IME, Edgar Stephans, a substantial issue for the 

Worker's Compensation process: How do wo determine or h o w  will we

settle disputes between employer and employee positions if we don't 

have IMEs?

11

12

13

14

15

16

17
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20 

21 

22

23

24

25

26

27
28



1 If now of a sudden because of a decision the division now

2 either has to pay the cost of the IME, and/or every time we require

3 one somebody objects to it, it places the entire process at risk;

4 and the claimant is left out there hanging.

5 Those kinds of decisions should —  the hearing officers

6 who are the individuals who are knowledgeable in Worker's

7 Compensation Law, who do this as a living, should be held

8 accountable. They are to give advice to the Board Members, the lay

9 members sitting there.

10 SENATOR HALFORD: Okay. These people are

11 classified. What pay grade are they?

12 MS. REXWINKEL: 21, I believe.

13 SENATOR HALFORD: They're 21s, and you don't know

14 what the —  it just sounds —

15 MS. REXWINKEL: I can provide you with a copy of the

16 PDQ.

17 SENATOR HALFORD: I would like that.

18 And is there any recourse —  if one of these people loses

19 us $100,000 in legal fees or $500,000 in just the straight up, is

20 there any recourse?

21 MS. REXWINKEL: No, because it is not —  that kind

22 of criteria is not incorporated into a performance standard and,

23 consequently, cannot be incorporated into their evaluations.

24 SENATOR HALFORD: What is their background? I mean,

25 the people that you've got, the people we're talking about, what

26 are their backgrounds?

27 MS. REXWINKEL: Some have graduated from law school;
28

some have not. Some have passed the Alaska Bar; some have not.
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SENATOR HALFORD: Yes, but they are attorneys?

MS. REXWINKEL: Most of them are, yes.

SENATOR HALFORD: The hearing officers are

13

attorneys?

U  * t'vc'

MS. REXWINKEL: Most of them are, yes. They are not

required to be attorneys, but most of them are. Some are not 

licensed in the state.

I guess "attorneys" to me means a practicing attorney who 

is licensed within the State of Alaska; and there are only several j 

of those hearing officers. >— —

SENATOR HALFORD: But they are.

MS. REXWINKEL: They have graduated from law school.

SENATOR HALFORD: How long do they stay in these

^obs?

MS. REXWINKEL: Most of the hearing officers who

have been with the division have been with them for five years or 

more.

SENATOR HALFORD: I was just wondering what kind of

attorneys you get for 21 that will stay at the job for five years 

or more.

MS. REXWINKEL: Attorneys that have failed the Bar.

SENATOR I believe the Department of

Commerce (unintelligible due to noise on tape) has a Code of 

Professional Conduct for their Administrative Hearing Officers 

which they adopted, which was adopted by their Chief Hearing 

Officer and, I assume, is used in their evaluation. Would you care 

tc rise your performance standards that you're working on as being 

something along the lines of a Code of Professional Conduct?



MS. REXWINKEL: I think it is much more than that.

We are looking at actually incorporating —  and our Chief Hearing 

Officer is working with Personnel out at the Department of Labor to 

develop those performance standards, what is acceptable in terms of 

number of decisions and orders or the number of compromise and 

release settlements which are reviewed; what are acceptable in 

terms of the number of days to issue; what are acceptable in terms 

of *ow well they chair the hearings or well they move the hearings 

along.

As chairmen, they can move the hearings along or they can 

allow the parties to go off on tangents and those kinds of things. 

So as the presiding officer, they are to corral the parties, if you 

will, into the issues which were framed for that particular 

hearing. We would like to make sure we see how well they do and 

hold them accountable to a standard.

SENATOR CRAFT: If we could go back to your

statement in our books that's on Page 13, I believe that you were 

talking about looking at evaluation written by the former Chief; 

and it was actually Senator Collins who said, "Ms. Hanson." I 

assume that that is the Chief which you are referring to?

MS. REXWINKEL: She was the Chief, yes.

SENAIOR CRAFT: And that was Jan Hanson, who was the

Chief of Adjudications?

MS. REXWINKEL: That is correct.

SENATOR CRAFT: And she left when?

MS. REXWINKEL: She left July 26, 1981.

SENATOR CRAFT: Okay.

These were evaluations of hearing officers?

14



1 MS. REXWINKEL: That is correct.

2 SENATOR CRAFT: Which were on an annual basis?

3 MS. REXWINKEL: Most of these came from their exit.

4 She did as when —  when a supervisor leaves, there is an evaluatior

5 which is done, a Change of Supervisor Evaluation. Jan Hanson was

6 terminating as their supervisor; and, consequently, she does an

7 evaluation of their performance, if you will, up to that point in

8 time. After that period of time, then, the person who is in the

9 Chief of Adjudications would do the evaluations. At that it was

10 myself.

11 SENATOR CRAFT: Okay. So the specific quotes you

12 have given us are from evaluations that were done in 1981, in June

13 or July before she left, but after you came into be in the

14 division?

15 MS. REXWINKEL: That is correct.

16 SENATOR CRAFT: And when she said —

17 MS. REXWINKEL: And they regularly —

18 SENATOR CRAFT: —  I don't know what your form is

19 like, but, for example, ”1 don't often need to make suggestions for

20 significant changes, but when I do, so-and-so is usually

21 r e s ponsive.” It was in an area where it was clear that we were

22 talking about changes to —

23 MS. REXWINKEL: About decisions and orders, yes.

24 SENATOR CRAFT: Changes and orders?

25 MS. REXWINKEL: That is correct.

26 CHAIRPERSON PEARCE: Could you make copies of those,

27 or are those —  because they are personnel, they are classified?
28

MS. REXWINKEL: I think they are confidential.

15



1| SENATOR HALFORD: Well ~  Madam Chair.

2 CHAIRPERSON PEARCE: Senator Halford.

3 SENATOR HALFORD: I think it is critical to have

4 those statements, whether we have the personnel record complete or

5 not. I mean, we are not looking at the individual. I think that

6 is a very significant quote, and I would like to see it somewhere;

7 and there ought to be some way that the AG's office can —

8 MS. REXWINKEL: Let me check with Personnel.

9 SENATOR CRAFT: You can black the name out.

10 MR. HALFORD: —  not give us the whole personnel

11 record, yet give us those statements.

12 CHAIRPERSON PEARCE: I am sure that that is true.

13 We don't need to know whether —

14 MS. REXWINKEL: Or at least the paragraph so that

15 you wou l d  know the context.

16 SENATOR CRAFT: Yes, to make sure that it is in

17 context w i t h  this.

18 I must say that taken in the context that is given here,

19 w i t hout benefit of seeing the entire section, it certainly appears

20 that it is not unusual at axl for previous people to insert

21 themselves into editing decisions and orders —

22 SENATOR COLLINS: As standard practice.

23 SENATOR CRAFT: —  as standard practice. Whether

24 that is right or wrong is another question. I suppose between our

25 legal people in the Department of Law, we can come up with som s

26 sort of d e c ision on that.

27 CHAIRPERSON PEARCE: Other questions on that
28

portion?
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17

1 SENATOR HALFORD: Well, I don't know when you are

2 going to get there, but at some point I would like to ask questions

3 in terms of where this has all come about, what is going on?

4 CHAIRPERSON PEARCE: Okay. We've got one more

5 specific, and then you can ask all you want.

6 The last one you have here is —

7 MS. REXWINKEL: Is "Days to issue."

8 CHAIRPERSON PEARCE: —  "Days to issue."

9 MS. REXWINKEL: Part of my responsibility is to make

10 sure that the processes of Worker's Compensation are completed in

11 a manner appropriate to provide integrity to the system. And in 

121 Section 9 what we have included, and one of the things which is of 

1 3 1 concern to me, is the days to issue. And I'll read what I have 

14 I here.

151 (Whereupon, Ms. Rexwinkel continues reading from her

1 6 | prepared presentation, resuming on Page 13, Paragraph 3, and

17 interjecting at Paragraph 4 of Page 13.)

18 MS. REXWINKEL: "It should be noted that previously,

1 9 | a hearing officer's evaluation was based in part on the

20 days to issue."

21 It is a mathematical calculation. If you had a hearing

22 on the first of the month and you had 30 days to get that decision

23 out, then by the 30th you should have it. Now, part of the

24 evaluation was were your decisions and orders issued timely so that

25 met the 30-day requirement.

26 But the former Chief also incorporated a section in there

27 that dealt with days to issue, so that if you got your Decision out
28

on the 10th day of the month instead of the 29th day of the month,



you got extra points. And thac's the basis of the second 

paragraph.

" . . .  Review of the file prior to the hearing, assists 

the hearing officer in framing tne issues and providing 

a familiarity with the case, especially one that is 

complex. However, this criteria proved to be 

discriminatory to the staff in the Anchorage office based 

on the fact that they were denied access to the case 

files until the day prior the hearings.”

So here you have an hearing officer's evaluation, which 

includes as part of that evaluation a point based on the days to 

issue for his or her decisions.

The staff in Anchorage did not have available to them the 

file beforehand; and, consequently, their days to issue were much 

longer from the staff in Fairbanks or in Juneau who had access to 

that file readily for several days, weeks, before the hearing date.

I guess in my capacity as Acting Chief of Adjudications, 

I canceled that part of the evaluation; and I said, based on the 

fact that it was unfair to staff in Anchorage. And what we strive 

to do is provide equity not only in the workload but in the working 

conditions, the work place conditions. It is extremely important 

to provide that equity to your employees. And as a consequence of 

that, I discontinued of including that in the evaluations.

CHAIRPERSON PEARCE: Any questions about that?

Okay. That leads us to a number of specific sections 

that you have provided to us.

Senator Halford, other questions?

SENATOR HALFORD: Well, I mean, it seems that there

18
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is significant documentation here, that the things that are 

complained about are past practices or improvements of past 

practices.

What I am curious about is where all the incentives are? 

I mean, yes, you've tightened up on a lot of things that 

were benefits; and I'm sure there is some resistance in any 

bureaucracy in doing that. But this seems to be more than that, 

and yet it's coming from people who have done the same thing 

before, who are complaining about something.

Either the records are wrong, or I would like to have 

some more people under oath, I guess.

CHAIRPERSON PEARCE: We can certainly do that.

Do you have any specific questions for Ms. Rexwinkel?

SENATOR HALFORD: What has happened? Why has it

happened?

MS. REXWINKEL: There are a couple of things going

on.

First, you have the change in the Director coming on with 

the new administration, in a division and a department wnich has 

previously has not been tuned in to the political party of the 

current administration. That's No. 1.

No. 2. My philosophy is different than the former Acting 

Director or former other director and/or the Chief of 

Adjudications.

I believe we have a responsibility to injured workers. 

There is another participant in the process that deserves equitable 

treatment as well, and that is the employer. Both of them have 

rights and responsibilities under the Act, and it is our obligation

19



1 to make sure that that Act is equitably enforced.

2 And let me tell you, there are abuses on both sides of

3 the aisle. It's not just one side or the other side; it's both

4 sides.

5 So our job is to walk that line, to make that both sides

6 conform. That's No. 1.

7 No. 2. The Division of Worker's Compensation —  and I

8 guess maybe if I went through the "Conclusion" that it would state

9 that a little bit more. We've had a substantial budget reduction. 

10 While most state agencies are looking at budget reductions for this 

111 upcoming year, we had a substantial reduction last year. As a 

12 result of that, we made some changes. Changes are not always 

1 3 1 welcomed in any situation, let alone a reduced budget. There is 

14 I always the fear that producing some sort of efficiency might mean 

1 5 1 your job is eliminated.

1 6 1 And so as we are working towards these efficiencies, we

17 I need to incorporate efficiencies to keep current with the workload

18 I with the staff that we have.

19 I So there are some budget anxieties.

2 0 1 Staff has been fully informed that there is a reduction

21 coming this next year, and we have a vacancy factor of $166,000.

22 I have no vacant positions, none, which means I have to lay off

23 somebody. That is not a pleasant thought.

24 In this year, the clerical staff took the majority of the

25 cuts. On the next section that really has to be addressed is the

26 area of Adjudications. And I think it is in Section 2 —  no,

27 Section 1, a couple of pages prior to the ending, right behind the
28

budget document, is the workload documentation. And you can see
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1 where the area of workload is in Adjudications. It appears down in

2 Fairbanks, at least for one of the hearing officers; and the Juneau

3 hearing officer is not quite par with his counterpart who does

4 decisions and orders and compromises and releases in Anchorage.

5 Looking in Anchorage, there were a total —  Mark

6 Torgerson, there was a total of 54 decisions and orders for an

7 average of 4.5 a month; and he also did 98 CNRs for a monthly

8 average of 8.2.

9 We're in Section 1, a couple of pages right before the

10 I end.

11 (Brief pause while the Committee finds the reference.)

12 Paul Losanki did 53 decisions and orders last year for a

13 monthly average of 4.4; Dres Mohlder did 58, with a monthly average

14 of 4.8; Rebecca Ostrom did 54, with an average of 4.5. She as well

15 did 391 compromise and release reviews for a monthly total of 32.6.

16 Fred Brown, while he is stationed in Fairbanks, he comes down to

17 Anchorage and other places to assist with the workload. He did 1.2

18 in Anchorage last year.

19 The prehearings held in Anchorage —  and there is 1.5

20 full-time equivalents there. More were averaged 96.9 per month.

21 If you look at Fairbanks, Fred Brown in Fairbanks did 27

22 per month, an average cf 2.3. William Walters did 54, for an

23 average of 4.5.

24 And the prehearings held, with one full-time equivalent,

25 were 21.7 a month.

26 Well, if you look at Anchorage, at one and a half, at

27 96.9, and you look at Fairbanks, with one, and it's only 21.7,
28

what's going on?
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ill In Juneau, Larson Laird did 46 decisions and orders, with

2 3.8 per month. As well, he reviewed 332 CNRs, for a monthly

3 average of 27.7.

4 The few prehearings held in Juneau for —  and we have

5 about a third of a person allocated to that —  were 16.8 per month;

6 and part of that is just the fact that there aren't very many

7 prehearings held in Juneau.

8 There aren't very many prehearings held in Fairbanks,

9 either. But allocating only 3.5 FTEs to the position in Juneau

10 means that we have the availability of utilizing that person for

11 other purposes. This individual spends half of her time evaluating

12 rehab requests. She also does a whole lot of special projects for

13 me, and I use her a lot, almost as an administrative assistant.

14 Now, you look at FY 92 and find out where we are. In

15 FY 92 Rebecca Ostrom went to seasonal. She is permanent part-time.

16 She works nine months out of the year. In looking at that, her

17 workload has not diminished that much.

18 Paul Sandee, based on the fact that he is Act i n g  Chief of

19 Adjudications, as well as a hearing officer, I requested that he

20 reduce his hearing officer load to half-time. That means he is

21 only doing one and a half jobs, instead of one —  instead of two.

22 Anyway, his decisions and orders would really be up to

23 4.6.

24 And you look at the numbers and you can tell that there

25 are some problems, that we need to be able to relocate individuals

26 to accommodate where the workload is.

27 (Tape 1, Side B ends.)
28
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1 (Tape 2, Side A)

2 MS. REXWINKEL: . . . and by William Walters' own

3 words, one and a quarter hearing officers in Fairbanks, as well as

4 probably a half time Work Comp Officer.

5 In the other areas, j.n the Anchorage office, we're

6 struggling to keep people afloat in the prehearing area. So we're

7 trying to make some adjustments.

8 Budget reductions, fear of layoffs, a dissatisfaction

9 with the direction we are taking, changes in the criteria by which

10 we judge people, all have an effect on individuals to produce

11 anxiety and resistance to this new direction. That's whe r e  I think

12 it is coming from.

13 CHAIRPERSON PEARCE: Senator Collins?

14 SENATOR COLLINS: Thank you, Madam Chair.

15 Last year I sat on the Labor and Commerce Subcommittee

16 and ray recollection was that Senator Schultz, who chairs that

17 committee, recommended that the department be restructure and that

18 you come back this year with additional cuts and restructuring. So

19 I guess in that sense —  I know that information has been out there

20 for a long time. And the fact that you had to do that, I know that

21 last year we did discuss the possibility of closing the Fairbanks

22 office or the Southeast office, given the —  you know, given th>

23 case loads that they had and the diminished workload.

24 And I guess you have given all of that information that

25  predated perhaps the decision to transfer Mr. Walters, I guess I

26 want to know: Prior to the hearing in which he made all these

27 allegations, prior to that, have you had discussion with him,
28

1 specific discussion with him, about his being transferred?
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Did he learn about the transfer from a conversation with 

you, or did he learn it from reading a bunch of documents?

MS. REXWINKEL: We have had a discussion for some

time. Last year when I offered William Walters the Acting Chief 

Adjudications position, and then retracted it based on the fact 

that he could not supervise the staff in Anchorage because he was 

in Fairbanks and the majority of the people were in Anchorage, I 

had a heart-to-heart discussion with William. And I told him at 

that point in time, retracting that invitation was very difficult 

because I knew if I did that and he was not in the Acting position, 

it placed him at risk. He was low man on the totem pole. He is 

the least senior of the hearing officers in Fairbanks.

By his own account, he recognized the fact that I only 

needed one and a quarter hearing officers in Fairbanks. That has 

got to weight very heavy on him. So we had discussed that all of 

last year.

He is also aware of the fact that we had discussed things 

like the workload in Fairbanks, and there have been a great many 

discussions. In fact, in the fall, we went and reduced the number 

of hearings per month in Fairbanks from two per month to one per 

month. And rightfully we could be able to hold one hearing per 

month in Fairbanks and, about every third month, you would have to 

put in an extra hearing to catch up with the workload. But you 

could schedule one hearing per month.

Well, all of a sudden in came a slew of applications. 

And consequently we had to go back to the two hearings per month. 

Those numbers of applications began rising about the first part of 

this year, in anticipation of us reducing the number of hearing
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