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Vigilance In Behalf
Of liberty;
The Second Amendment in
Its 200th Year.

In the last several decades, a
vocal minority, Jgopular withthe _ _
major news media, has put forth a distoned interpretation of
the Second Amendment to the United States Constituion.

This has been done for the avowed political purpose of
removing the Second Amendment as an obstacle to their goal
of deprivi n% private citizens of some or all of their firearms,
And, as wif vntuaI(I?/ all attempts to minimize precious
freedoms 8uarantee_ bythe Bill of Rights, this vocal minority
has twisted the original and very plain meaning of the right to
keep and bear arms.

~ The right to keep and bear arms, like many of the other
rights quaranteed by the Bill of nghts,_ did not have its origin
in the Second Amendment. Rather, this fundamental,
individual rlF%ht, largely developed in English Hrlsprudence
prior to die Revolutionary War, pre-dates the U.S.
Constitution and was part of the common-law heritage of
the original colonies.

~flic tenets of this common law were echoed by individual
rights champions including Patrick Henry who, fearful of the
Power of Congress over hoth a standing army and the militia,
old delegates to the Virginia Constitutional Convention, "the
great object is. that everz man be armed... Everyone who is
able may have agun." Furthermore. Henry said. "Are we at
last brought to such a humiliating and debasing degradation,
that we cannot be trusted with arms for our own defense?... If
our defense be the real object of having those arms, in whase
hands can they be trusted with more propriety, or equal safety
to Use. as inour own hands?"

Noted contemporaryjurists like Supreme Court Justice
Black have upheld die prmufJIes set down in the Second
Amendment, commenting, "Its provisions may be thought
outdated abstractions by some. And it is true dial diey were
designed to meet ancient evils. But they are the same kind of
human evils that have emerged from century
to century wherever excessive power is sought
by die few at the expense of the many."

~ Social strife dating back to the Reconstruc-
tion Period has issued continuous challenges
to the Second Amendment. Firearm prohibi-
tion laws have been passed to satisfy political
opportunity or appease Vested interests. Yet
upon 15 occasions various courts have struck
down laws that violated the peoples' right to
keep and bear amis.

By James Jay Baker

In Uniled Slates V.
_ Cruiksharik, the first case in
which the Supreme Court had the QpFortunlty_to interpret the
Seem d Amendment, the Court plainly recognized that the
right if the people to keep and bear arms was a fundamental
right vhich existed prior to the Constitution when it stated
that si ch a right “is not a right granted by the Constitution...
neither is it in any manner dependent upon that instrument for
Its existence "

In Presserv. tliinais, although Lie Supreme Court
affirmed die holding in Cruikshank that the Second Amend-
ment, standlngz alone ai)plled only to action by the federal
government, it nonetheless found the states without power to
Infringe upon the right to keep and bear arms:

“It is undoubtedly true that all citizens capable of bearing
amis constitute the reserved military force or reserve militia
of the United States as well as of the States, and in view of
this prerogative of the general government, as well as of its
?eneral powers, the States cannot, even laying the constitu-
lonal provision in question out of view, prohibit the people
from keeping and bearing arms, so as to deprive the United
Stales of their rightful resource for maintaining the public
security and disable the people from performing dieir duty to
the general government.”

More recently, the Supreme Court has continued to
uphold the classic interpretation of the peoples' right to keep
and bear arms. In Per/rich V. Department of Defense, the
Court, in 1990. affirmed that “militia" referred to a body of
armed citizens trained to perform military duty. Andin us
V. Verdtigo-Urauidcz. the Court held that die term “the

eople.” protected by the Second Amendment, as well as the
irst, Fourth and Nindi Amendments, are a class of persons
who are part of a national community, or who have odierwise
developed sufficient connection with diis country to be
considered a part of that co_mmumtﬁ/, 1.e.. all citizens, as well
as legal aliens in the United States.

The Second Amendment will continue to
be tested by the tribulations of the moment,
just as it will continue to prevail due to die
unyielding power and clarity of its intent.
This is the Bill of Right's I_e%aq toa free
peaple, and the truth on which it endures.

James Jay Baker is an attomey and
executive director ofthe NRA's Institute
for Legislative Action.

THIS ESSAY WAS PAID FOR 111 THE MEMBERS OF THE NATIONAL Rian ASSOCIAI ION OF AMERICA FOR MORE INFORMATION. CONTACT THE STATE AND
LOCAL AFFAIRS DIVISION OF THE NRA'S INSTmm- FOR LEGISLATIVE ACTION. 1«W RHODE ISLAND AVE. N.W,, WASHINGTON. DC 20036 CIWI
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ByJohn Martin

Firearms
For The

Xlie Second Amend-
ment to the Constitution of
the United States guarantees
the  zens of this nation the right to keep and bear
arms. Fully and clearly the framers of our federal
Bill of Rights intended to protect a fundamental
individual right and not, as some detractors claim,
merely to protect an organized militia. And. just as
clearly, history shows that the 14th Amendment to
the federal Constitution applies the protections of
the Second Amendment to the states and localities.

We have this assurance in the Founding Fibers’
own words, confirmed by the well-documented
research of the nation's foremost constitutional
scholars. But, what we do not have is an opinion
issued by the United States Supreme Court — a
ruling that states, without reservation, that the
freedoms protected by the Second Amendment not
only protect against the federal government but
against state laws or local ordinances as well.

AWithout such a clear High Court opinion, many
state and local governments believe they have the
power to restrict or even ban altogether the exercise
of the rights protected by the Second Amendment.
This is why 43 states have now placed into their
constitutions provisions expressly guaranteeing their
citizens the right to keep and bear amis, thereby
protecting the exercise of the right
to keep and bear arms against state
laws and local ordinances.

Today 1can point out with pride
that Maine is among these 43
states. Indeed, people here have
only recently indicated, through the

By And
People. power of tt free electorate,
that they overwhelmingly
support the tenets of the
Second Amendment, and that they believe that the
citizens of Maine should insure those protections
without having to wait for the U.S. Supreme Court to
hear, consider, and decide a case involving a state or
local gun law. Carefully selected strong language in
our newly revised right to keep and bear arms provi-
sion will prevent any future attempts to sidestep or
weaken this vital constitutional principle. We arc now
squarely and proudly in line with the thinking of men
like Madison and Jefferson. The citizens of Maine
have spoken, and this basic right so dear to our
democracy will never be decimated by fad, trend or
petty political maneuvering.

It should be obvious by now to all of us serving in
government that the right to keep and bear arms is
vital to the freedom of the American people. Millions
of liberty-loving individuals have made this perfectly
clear in 43 states, just as the constitutional framers
made themselves perfectly clear when they penned
these historic words: "A well-regulated militia, being
necessary to the security of a free state, the right of the
people to keep and bear arms, shall not be infringed.”

It now remains for lawmakers in the remaining

seven states to consider this issue and to review the
need in their states for the protec-
tions we now enjoy in Maine.
The meaning of the Second
Amendment is clear. In keeping
with the spirit of our nation’s
sacred Bill of Rights, let us show
the courage and the statesmanship
to let the peoples’ will be done.

John Mmtin is Speaker ofthe
Maine House of Representatives.

FOR MORE INFORMATION CONTACT Till: NATIONAL RIFLE ASSOCIAL i .VS St ATE AND LOCAL AFFAIRS DIVISION. IMNIRIIODH ISLAND AVE.. N.W..

WASHINGTON, D C. IIKILVi
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Limiting campaign costs

by Jeffrey B. Garfield and Robert M. Stern

ny states are wrestling with

skyrocketing campaign costs

~ "and the ethics of candidates

keeping campaign funds for person-
al use.

“1b help them through the mine-
field of camgalgn flnancmg, the
Council on Governmental Ethics
Laws has released an 88-page mod-
el law.

While the model law contains the
traditional limits on contributions
from persons and political action
committees, it also includes innova-
tive provisions on campaign financ-
ing.

More funds chan ever are being
given to incumbents not facing re-
election. These contributions often
are given when important legisla-
tion 1s pending. The model law con-
tains two options: a ban on contri-
butions while the Ieﬂ|slature is in
session ora ban on all non-election
year contributions.

Limiting big donors

Contributions from donors other
than individuals are be%mnlng to
dominate state races. The days of
the mom and pop contributor and
the $20 spaghetti dinner are over.
Yet, most people believe that indi-
vidual contributions are the most
important part ofpolitical fundrais-
mP. The model law limits the ov r-
all amount of non-individual con-
tributions to one-third of the total
received.

A candidate's own funds comprise
an increasingly large pe_rcenta?e of
overall giving, as candidates lend
their campmﬁns money in hopes of
victory and then repuyment. This,
however, can create a major percep-

Jeffrey B Garfield is executive director
and general counsel for the Connecti-
cut State Elections Enforcement Com-
mission. RobertM. Stern is co-director
and general counsel for the California
Commission on Campaign Financing, a
Los Angeles private research organi-
zation.

tion problem: money donated to the
campaign after the election to re-
pay a debtto the candidate is really
going into the candidate’s personal
pocket.

The U.S. Supreme Court has ruled
a state may not limit how much
a candidate can give his own cam-
paign, but the court has not extend-
ed the ruling to loans. Kentucky,
where many candidates have lent
their camlpalgns huge sums, has
enacted a [aw that limits loans but
notcontributions from candidates.
The model law uses Kentucky’s
approach.

Contractors with pending bids
often make cam‘oalgn contributions
to public officials considering those
bids. A common example is when
cable companies bid on lucrative
franchises. Even when there is no
evidence of a quid pro quo, most
preople concede it doesn’t look right.

he model law uses a widely praised
Gardena, Calif., law provision to
restrict such contributions.

A public approach

Many state and local governments
have limited how much a candidate
can spend in an election. Because of
the 1976 U.S. Supreme Court opin-
ion Buckley vs. Valeo, expenditure
limits only can be imposed on can-
didates who accept public cami)algn
financing. While many lo_eop e as-
sume the public is unwilling to use
taxes to finance campaigns, in the
last 10 years, voters have approved

ublic financing of campaigns in

acramento County, Calif., New
York City, King County, Wash.,
Tucson and Los Angeles. These pub-
lic campaign financing proposals
were linked to expenditure ceilings
and other reforms.

The COGEL model law provides
that funds for public financing be
derived from an income tax check-
offsimilar to the check-offon feder-
al tax returns. Unlike most public
financing systems, however, i1t does

notprovide for matching funds, but
gives a maximum amount to all
candidates who raise a qualifying
amount.

The model law’s campaign disclo-
sure and reporting provisions re-
flect the long-standing policy that
the public isentitled to know a cam-
paign’s financial influences. Tb in-
crease public access to reports, the
model law calls for convenient filing
locations.

~The model law proposes legisla-
tion to deal with disclosure of in-
dependent expenditures by PACs,
special reports listing contributions
hy glovernme_nt contractors, and
timely reporting of large contribu-
tions and expenditures made late
in a political campaign.
“Thmonitor and enforce campaign
finance laws, the law calls for an
independent hipartisan board or
commission. The law balances the
need for secrecy in the investigatory
stage with the need for sunlight
in the h.earln% stage of an agency
Proceedlng. The agency needs en-
orcement options, including the
authority to impose civil fines, to
address the wide range ofviolations
and circumstances. A citizen check
on the agency’s investigative proc-
ess also 1s included. Ifthe agency
has not issued a fmdm_g on a com-
plaint within a prescribed period,
any person may commence a civil
action in court'to enforce the law.
~ Atatime when public confidence
in the electoral process and in elect-
ed officials is at its lowest ebb since
the Watergate era, the COGEL mod-
el law provides a comprehensive ap-
P_roach towards restoring this con-
idence. COGEL represents 72 state,
federal, local and Canadian agen-
cies that enforce and administer
campaign finance, ethics and lobby-
ing laws.

For more information or a cogy of
the COGEL model law at $10.00 per
copy, contact The Council of State
Governments in Lexington, Ky. at
1-800-800-1910. O3

The Council of State Governments 27
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Police Lieutenant Harry Thomas

Why G 1in

Gun laws are a waste
of tlme—%our time, my
time and the taxpayer's _
money. Why? Because gun laws directed at law-
abiding citizens do nothing to combat crime, That's
why rank-and-file law enforcement stands firm with
Ehe NRA in support of the people’s right to keep and

ear arms.

The majority of peace officers I’ve talked to
agree that gun laws only result in armed criminals
preying on defenseless citizens. Instead of useless
anti-gun owner legislation, what we need and need
rlgiht now are tough anti-crime measures. Anti-gun
bills only cloud the real issue. And those of us who
actually battle crime pay the price.

In Cincinnati, where | work, members of my
Fraternal Order o_f Police lodge voted to oppose a
local ban on semiautomatic firearms: real cops
don’t trample on citizens’ rights in order to effect
an jmaglnarh/ increase in their own margin of safety.
Ohio is the home of U.S. Senator Howard Metzen-
baurn, who has sponsored numerous anti-gun bills,
including the proposed ban on semiautomatics. |
oppose this legislation and. along with more than 225
law enforcement officers from throughout the nation,
traveled to Washington to speak out against it. Once
agam, we all considered the bill an affront to law-
abiding citizens and a waste of our time.

| can only apﬁeal to you as a policeman, and not
as an official spokesman for the
Cincinnati Police Division. Yet 1
think most peace officers feel that
the semiauto firearms issue has
been blown totally out of propor-
tion by the news media. 1don't
know of any officer who considers
himself "outgunned.” Frankly, most
of the people ranting about semi-
autos don't even know what they're
talking about. MaKbe they should
do their homework—or talk to a
eace officer—before they push for
hese bans.

Right now. America has
over 20.000 gun laws already in

Waste My Time.

Laws

place across the nation,

et crime continues to

o _ lourish Criminals do not
obtain firearms ihrough legal channels, and law-
makers need to realize it. Only law-abiding citizens
obey gun laws, and law-abiding citizens aren’t a
threat to law and order. We need to_ugher laws that
punish criminals, not laws that punish the millions of
Americans who own guns and support our efforts.

Asa secqnd-?eneratlon police officer with 17
years of service, [ can also assure you that privately
owned firearms truly do provide a strong deterrent to
crime. Yet most of the anti-gun legislation 1’ve seen
will only serve to disarm good, hard-working, law-
abiding American people—and leave criminals free
to plunder.

Sometimes | think the news media has conspired
to cover up how law enforcement really feels about
the gun issue. For far too long, anti-gun big city
?ollce chiefs with political axes to grind and political
avors to repay have received extensive press cover-
age. while pro-Second Amendment working cops
have been Ignored. That's why so man_k/ Peace officers
want America to hear the truth—hear it from those of
us who arc out in the streets fighting crime every day.

Lawmakers all across the nation should listen to
what real peace officers - not desk-bound police
bureaucrats—say about crime and ﬂuns_. e want you
to hear from those of us who actually fight crime,

instead of the reporters and
Polltlcal opportunists who claim
0 speak for us We say restrictive
un laws will not reduce crime.
ey on(ljy waste our time, your
time, and skirt the real issue—the
failure of our criminal justice
system to effectively deal with
violent criminals. And that’s the
truth from a real police officer.

Cincinnati Police Division
Lieutenant Harry Thomas is a
veteran police officér who hasjoined
thousands of rank-and-file law
enforcement officersfrom across the
nation in opposing anti-gun legislation.

Placement ol this essay i» sponsored hy the treml'ers ol the National Rifle Association of America. For additional information contact
Wayne Lal’ierre, Executive Director of the N'RA's Institute for Legislative Action. 1600 Rhode Island Ave., N.W., Washington. DC. 20036.
© 19S National Rifle Association



WWhich communications
conmpanywesthe
oretowinthefirst

colm Baldnge
National Quality Anaerd?

Motorola.

At Motorola, quality is more than just a word. It’s
a corporate-wide commitment to provide the high-
est quallt}/ products and systems to everyone we
serve. With today’s intensé forelg[n competition,
nothing less will'do. This commitment to quality
and total customer satisfaction extends to every
department, every employee. This commitmerit to
our customers won us the first Malcolm B_aldr(ljge
National Quality Award, an award established by
Congress to recognize U.S. based companigs for
theirefforts to |m{)rove,worIdW|de competitiveness
through quality strategies.

Creating leading-edge solutions for unique public
sector needs. . _
Rely on Motorola, a world leader in manufacturing
electronic equipment, systems, and components
for U.S. and international markets. From the first
police radios to sophisticated statewide net-
works, Motorola has been providing innovative
solutions to meet the communication needs of
gover_nments and communities for over 50 years.

olutions that are cost effective and reliable.
Solutions that meet your needs now...and in
years to come.

Creating quality products for quality
ublic services. _
otorola works with governments and businesses
around the world to make communications easier,
faster, more reliable and more efficient.
And, in fact, whenever and wherever

people need to communicate ... MTB
with each other, you’ll find 1385 "W pffi2
Motorola qual|t¥. Tofind out Quality
more about Motorola,
Call Toll-Free / f
1-800-247-2346, ext. 601
MOTOROLA
Dept. 15420

50 E. Commerce Drive, Suite T
Schaumburg, IL60173

Be sure to watch “Excellence in the Public Sector"
with Tom P_%t]er
(A program made POSSI e '\)(Motorola
Tuesday, u%us 22,10:00 EDT on PBS.
Consult your local listings,



The State of Gun Control

Selected Firearms Laws

(As of May 10,1991)
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records. And while some states require their background
cheeks to include a check for mental incompetence, there is
no similar public access to_records of persons involuntarily
committed to mental institutions. Gun control advocates
make those points frequently, arguing for laws that include
waiting periods to provide time for “coolln? al'"

The NRA says that requiring computerization of all
criminal records is a benefit to lawenforcement, "That's one
ofiis maJ[or positive side effects," says Gardiner. “It wll force
a lot of states to up?rade criminal records.” Gardiner firml
believes that instant check itselfdoes nothing to stop criming
activity. But he adds, "It doesn’tdo any harm.” Instant check
I now a cornerstone ofthe NBAS stratng; Gardiner says it
blunts the urge for other gun control legislation. ‘They tried
to pass a three-day waiting period this Xear in Virginia, and
the Iegkl/?llature sald, ‘What's the point? We've got instant
check." WeVe got a thorouah_ background check.™

But while instant check in Virginia has short-circuited
some gun control efforts, state Senator Moody Stallings,
author of the defeated bill calling for a three-day waiting
period, says flatly of the issue of gun control in Virginia; "It's
a new garne now." Stallings, a former Marine and avid gun
owner who calls himself“one ofthe good of boys,” says the
NRA is "very much on the defensive." In 1985, he récalls,
there was one %Uﬂ_bl” in the General Assembly—a hill to
make_it harder Tor judges to deny concealed weapons per-
mits. This year, there were 35 gun bills. *nd while Stallings’
waiting period bill was killed, the NRA supported the ex-
pansion of instant check to long guns.

Stallings has no doubt about what the difference has been.
He agrees with the NRA that media attention has changed
the debate. There have been two sensational incidents In-
volving assault weapons in Virginiain recent years, Stallings
points out. and the public is increasingly worried about gun
violence. “The climate is more conducive now,” he says,
"and the press gc'{{ behind it and turned up the volume."

When the NRA’s Gardiner says that his organization has
the bodies and %un control advacates have the media, lie'll
get no argument from Handgun Control. Until a few years
a0, a legislator who voted for gun control had to fear serious
retribution by the. NRA—letter-writing campaigns to local
papers and campaign contributions to and endorsements of
opponents. NRAmembers aren’t like most other voters, says

ardiner. When NRA members dont like a politician’s
stand, they don'tjust vote against that candidate—they work
against that candidate in the next election. Now, says David

eaver of Handgun Control, gun control o?pone_nts have
something to fear too: "There is fear of retribution from
editorialsand in news coverage. And there is the fearofa visit
by Jim and Sarah Brady—campaigning for your opponent,”

T hat fear is a relatively new factor. Before 199. says

Hom of Handgun Control, the NRA “killed us. They

_ clobbered us in the states. The}/ won all the battles.”

But in 19SS, Man kind passed a state [aw aimed at banning

the sale and manufacture of the cheap handguns known as

Saturday Nl?ht Specials; the law was upheld the following

year by voter referendum. That same year, after the

Schoolyard shootings in Stockton, California, the state

banned the sale of assault weapons. With that, says Horn,
“people began to think that the NRA can be beaten.”



systems for checking a prospective gun purchaser’s criminal
and mental background or with seven-day waiting periods,
gun control advocates added a powerful ar?ument to their
re%rtplre: Astate gun control bill is better than Brady.

hile gun control advocates acknowledge a preference
for a uniform federal gun control law, Horn'says they view
Bradly as a national minimum standard. By urtgéng states to
consider gun control—even ifit is to opt out of Brady—they
hope to eventually get stronger laws in some states.

c onsider them side by side, and Handgun Control is
no match for the NRA. It has 500,000 dues-paying
 members comPared with the NRAS 2.6 million
and its annual budget of $5 million is a fraction of the $87
million the NRA Spends ea[I}/. But Handgun Control’s
success at %ettlng the Brady hill seriously debated in Con-
gress and the natignal i)romlnence of Handgun Control that
resulted from the involvement of Sarah and'Jim Brady have
changed the debate. “The advent of Hand?un Control has
certainly made a_difference,” acknowledges Richard
Gardinér of the NRA. “There's a focal point, there's an
organization that is putting out information that the media
can pick up and do something with." He characterizes the
fight this way: "\We have the bodies and they have the media;
that’s what it’s coming down to.” _

That the NRA has the bodies is undeniable.

Walter Radcliffe, a Lincoln lobbyist hired by Handgun
Control to work for Ashfords bill, says the imipact of the
NRAY grass-roots organization is obvious: It effectively
eliminates an%/ stigma of the NRA being an outside or(t;an_l-
zation. “What they have been able to 00 is energize their
whole local constituency," says Radcli fe, "which is awhole
different deal than somebody coming in from the outside."
Handgun Control, b_% contrast, is viewed in J)Iaces like Ne-
braskaas agroup oflibeinl Washington outsiders. That's wh
its strategists followed the advice of Chizek and Ashford:
TrFlzeX hired local lobbyists and stayed out of the way. The
NRA, by contrast, was a full-fledged piayer, highly visible
and calling the shots at even’turn. _

Radcliffe, who also lobbies for the tobacco industry, says
that while the tobacco industry has a more sophisticated
ap_‘aroach to government relations, "l think the NRA is more
willing to commit resources marequickly. more abundantl&&
In the Tirst three months of this ’\Year, forexample, the N
reported spending $109,000 in Nebraska, IﬂClUdIﬂ? S5O0
for radioand newspaper advertising. Handgun Control spent
$14.000 in the same period. . . o

Handgun Control is more limited in other ways. With dUSt
2,000 members in the state compared with the NRA's80,000,
Handgun Control can't turn on the mail spigots the way the
NRA can. The most |mFortant_th|ng We provide i$ the
statewide mailing—the'call toaction.”"savs Lenzi, the NRA
lobbyist. “We send a letter to our folks on the ground in
Scotishluff, and they godown to the VFWand tell everybody
what’s happenl_ng in Lincoln." He says that the same kind of
('e\lff%rt trﬂ(a ‘ouried the U.S. Capitol in mailbags” went on in

ebraska.

To Radcliffe. that kind of constituent pressure is “the
second-best kind of lobbyist." In Nebraska, he says, “the
first-pest lobbyist is a senator on the inside.” Ina one-house
legislator «. explains Radcliffe. “if there is a senator who is a

The instant check system was
“invented® by the NR A for just such
circumstances as Nebraska®s- as
an alternative towaiting periods.

ﬁassmnate supportei of something, there isa real tendency
ere to help out a colleague.” Senator Stan Schellpeper, a
stron_? opponent of awaiting period for handgun purchases,
says it was clear that Ashford' was passionate, "and eventually
something will happen because lie’s so pushy on it and he
wants to get something done.” So, says Schell{Fnger, "l
thought we needed to do something." Enter the
~ Schellpeper had talked to Lenzilast summer at the Na-
tional Conference ofState Legislatures megtingin Nashville,
and Lenzi had an idea: a Nebraska version of an "instant
check” system as an alternative to Ashford’s bill. This ap-
roach—like the alternative to the Brady hill debated In
on?ress_—_requwes a computer check with law enforce-
ment officials to determine whether a potential gun pur-
chaser has a state or federal criminal record. The check takes
glace at the point of sale and requires no registration.
chellpeper agreed to sponsor such a bill, limited to hand-
guns. Savs Schellpeper: “I think the NRA found that out here
In Nebraska you can'tjust sit back and say no."
_Instant check was "invented” by the NRA for just such
circumstances. Gardiner, the director ofthe NRA's state and
|ocal affairs division, says it was devised in response to what
happened in Virginia in 1959. "There was going to be a ban
on certain semiautomatics,” recalls Gardiner, “and we were
tlying to think up some way to deal with that situation...and
there was also a push for a waiting period on handguns.”
Gardiner says the group hashed out some ideas, came up
with the nation of using Touch-Tone phones, to tap into
police records, and sold the idea to Virginia legislators. The
Instant check system has _comi)elled Irginia law enforce-
ment officials to computerize all their criminal records, and
even though the process isn't complete, the state's arrest
records are fully indexed. When agun buyer’s name turns up
in the index, either a manual or computerized search can
ascertain that person’s legal status. _

A few months later, says Gardiner, the scenario was re-
peated in Florida. There wasan attempt to Ieglslate awaiting
Pe_rlod; the NRA proposed instant cheek, and it passed. The
hird state to adopt instant check that same year was Dela-
ware, again with NRA leadership. Wisconsin adopted instant
cheek this year. _

There is a heated debate about whether instant check
works. It requires com?uterlzatlon of all state criminal
records—somethmg most states have yet todo. In Nebraska,
for instance, only 55 percent of the state’s criminal records
are now accessible by computer. The U.S. Justice Depart-
ment reports that 10 States have fully computerized criminal
records. There are other complications. Only halfthe states
belong to the FBI's national computerized récords network
which lets states tap into each other’savailable computerized
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HOUSE COMMITTEE REPpRT
(7)
Date Referred: April 15, 1992 FURTHER REFERRALS: Finance

Date of Committee Action: §'
The JUDICIARY Committee considered: CSSJR 2(JUD)
CS rOR SENATE JOINT RESOLUTION NO. 2 (JUD) REPEAL OF REGULATIONS BY LEGISLATURE

Proposing an amendment to the Constitution of the State of Alaska relating to repeal of regulations by the
legislature.
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no. V/

FISCAL NOTE -
STATE OF ALASKA version: s T (3 3,
1992 LEGISLATIVE SESSION (S) Publish Date: A\ -
Revision Date: 01/13/92 Department Affected:  Office of the Governor-Elections

Title: Amendment to the Constitution RE: Repeal of Regulations by BRU: Division of Elections .
legislature Component:  11-Primary and General Elections

Sponsor:  Senator Fischer
Requestor: Senate Finance Committee

COMPONENT SERIAL HO. o n ? 2
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 2.2% 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPHENT 0 0 0 0 0 0
LAND S STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 2.2% 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING:  (Thousands of Dollars)

GENERAL FUND 2.2* 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER

FUND SOURCE: 0 0 0 0 0 0
TOTAL 2.2% 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year imoact: 0

ANALYSIS:  (Attach a seBarate page if necessaryj& * This figure covers cost of inclusion of information about this issue in
the Official Elections Pamphlet as required by 'AS 15.58, and programmmg for DataVote counting of votes cast on this measur>,

However, only 4 measures can be printed on a single ballot card.” Should this measure require printing an additional ballot
card, the fiscal impact would be: 53.A.
Changes in €-5"SjV Z.
relied NO FISCAL CHANGE fram tre arigirel
Tisd rote. This fisd note Bgrgpriate.

dte  Comte Aide rited)

Prepared by:  Elizabeth Ziegler. Deputy Director Phone:
Division: ~ Elections

Approved by Coomissioner:
Agency: ffice of the Governor

'‘Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., 4 Impacted Agency(ics).
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No. J?_
o FISCAL NOTE V  Bill Version; CSSTfi, X cCjhT)

STATE OF ALASKA (S) Publish Date: A - x 1-
1992 LEGISLATIVE SESSION

Revision Date: ~ .December 19, 1991 Department Affected: Department of Law
Title: "...relating to repeal of BRU: Legal Services

regulations by the legislature.” Component: Operations

Sponsor:  Senator Fischer

Requestor: ~ Governor's Office COMPONENT SERIAL NO.

EXPEND I TURES/REVENUES : (Thousands of DoHars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: ((Thousands of Doflars)

GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY
Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.
J K
Prepared By: Richard I. Pegues,, (Director Phone: 465-3672
Division* Admfrbif)tr#tiy& Services [ {3/a/ [ Data* December 19, 1991
Approved by Commissioner: ~__ charl/ejs Cole, Attorney General —
Agency: Department of Law Data: December 19, 1991

Dtetribuon (y prepared: Lag- FAn. Lagtekeova Sooreor, Reguestor, OMB/DBR, Oov. Lagia. Ofc., & Inpected Agpoylles).
Rav 10/7/91 Page_1_ 0|_2



" C
CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSSJR 2 (Jud.)

The Judiciary Committee substitute for Senate Joint Resolution No.

Constitution of the State of Alaska that would

2 proposes an amendment to the
repeal a regulation adopted by a state

give the legislature the power to

department or agency by joint resolution of the legislature, if the legislature
finds that a regulation is inconsistent with the authorizing statute. If the
amendment is adopted in the .1992 general election, it will probably not have a
direct immediate fiscal impact on the department's operations. The department
is statutorily responsible for reviewing all regulations for legality and form

to insure consistency with the appropriate enabling legislation. The department

regulations on behalf of some departments and
regulations that deal with highly complex matters
the time spent in

also drafts assists other

departments in drafting

requiring the attention of an attorney. Obviously, some of
these efforts w ill have been lost whenever a regulation has been annulled.

w hich have the responsibility for carrying out major state

Larger departments,
regulations inhouse,

and who routinely draft numerous program operating

programs,
greater loss of staff time. More importantly

will probably experience an even

the absence of statutorily mandated
from an adversely impacted industry, public

regulations, w hich would occur after

annulment, could result in litigation
interest group, or a member of the public claiming damages due to the absence of
required regulations. The impact of such

estimated in advance and therefore no cost impact can

litigation cannot, in this <case, be

be shown.

page 2 of



Alaska State Legislature

Senator Paul Fischer winio in Juneau
Senate District D P.O. Box V
Box 784 Juneau, Alaska 99811
Soldotna, Alaska 99669 (907)465-3791
QOH* w State Senate

MEMORANDUM

TO: Representative Dave Donley, Chairman

House Judiciary Committee
FROM: Senator Paul Fischer
SUBJECT: CS Senate Joint Resolution 2 (Judiciary)

(repeal of regulations by the legislature)

DATE: April 15, 1992

In preparation of your bill calendar for next week, 1 would
appreciate your considering the above referenced resolution for
a hearing before the House Judiciary Committee at your earliest
possible convenience.

This resolution passed the Senate unanimously on Wednesday,
March 18, and received unanimous "do pass"™ recommendations from
the House State Affairs committee this date.

I have attached, under separate cover, background material on che
previous ballot measures for your committee files as well as a
letter of support from House and Senate members on the Administra—
tive Regulation Review Committee.

Your consideration of my request would be greatly appreciated.
PAF/sgn

Attachment



Alaska State Legislature

Senator Paul Fischer While in Juneau
Senate District D P.O. Box V
Box 784 Juneau, Alaska 99811
Soldotna, Alaska 99669 (907) 465-3791
(@~ 262-9260 W State Senate
MEMORANDUM
TO: Representative Dave Donley, Chairman

House Judiciary Committee
House Judiciary Committee Members

FROM: Senator Paul Fischern,”

SUBJECT: CS Senate Joint Resolution 2 (Judiciary)
(repeal of regulations by the legislature)

DATE: April 15, 1992

Background

This proposal for an amendment to the Constitution of the State

of Alaska to repeal regulations by the Legislature has been placed
on the ballot on three previous occasions. Each time it failed

to be approved by the voters. The following chart and past
proposition materials are attached for your files.

1980 1984 1986
58,808 91,174 65,176 Yea's
82,010 98,856 94,299 Nay"s
140,818 190,030 159,475 Total Proposition
Votes
16% 4% 18% Failure Percentage
162,653 213,173 182,526 Total Votes Cast
258,742 305,262 292,274 Total Registered
Voters
63% 70% 62% Voter Turnout
PAF/sgn

Attachments



(7) b0 SE COMMITTEE REPORT
Date Referred: March 20, 1992 FURTHER REFERRALS: Judiciary
Finance

Date of Committee Action: v //s/* Z.
The STATE ALFAIRS Committee considered: CSSJR 2(JUD)
CS FOR SENATE JOINT RESOLUTION NO. 2(JUD) REPEAL OF REGULATIONS BY LEGISLATURE

Proposing an amendment to the Constitution of the State of Alaska relating to repeal of regulations by the
legislature.
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Alaska State Legislature

Chairmen During Session:
Slate Alkirs State Cpitol
Comittee P.O. BoxV
Jduneau, Alaska 993811
Lepislative Gourcil (907) 465480
TCOTmittBem - - Drirg Inferim
Representative Eugene Kubina P.0. Box 2463
\aloez, Alaska 99636
@) 852111

April 15, 1992

MEMORANDUM
TO: Rep. Dave Donley, Chairman
House Judiciary Committee j
FROM: Rep. Gene Kubina, Chairmajnl”~.rJLy
House State Affairs Commyrxee
RE: CSSJR 2 - Relating Jco Repeal of Regulations by

Legislature

The House State Affairs Committee passed CSSJR 2 out of committee
on April 15, 1992 and sent it on to the House Judiciary Committee.
A question arose during our hearing which we would like the House
Judiciary Committee to address during your hearing.

In your opinion, would wuasi-governmental agencies and departments
such as the Alaska Railroad be covered by the references to "state
agencies and departments”™ in SJR 2?

We look forward to your answer to this question. Thank you very
much.

- DISTRICT SIX -
« Chenega Bay ¢ Chitina « Coopor Landing ¢ Cordova ¢ Hops « Moose Pass ¢ Seward e Tatitlek « Valdez ¢ Whittier ¢



Alaska State Legislature

Senator Paul Fischer While in Juneau
Senate District D P.0. Box V
Box 784 \ J J u n e a u , Alaska 99811
Soldotna, Alaska 99669 (907)465-3791
(907) 262.9269W State Senate
MEMORANDUM
TO: Representative Gene Kubina, Chairman

House State Affairs Committee
House State Affairs Committee Members

FROM: Senator Paul Fischer

SUBJECT: CS Senate Joint Resolution 2 (Judiciary)
(repeal of regulations by the legislature)

DATE: March 23, 1992

Background

This proposal for an amendment to the Constitution of the State

of Alaska to repeal regulations by the Legislature has been placed
on the ballot on three previous occasions. Each time it failed

to be approved by the voters. The following chart and past
proposition materials are attached for your files.

1980 1984 1986
58,808 91,174 65,176 Yea®s
82,010 98,856 94,299 Nay"s
140,818 190,030 159,475 Total Proposition
Votes
16% 4% 18% Failure Percentage
162,653 213,173 182,526 Total Votes Cast
258,742 305,262 292,274 Total Registered
Voters
63% 70% 62% Voter Turnout
PAF/sgn
Attachments

SPONSOR STATEMENT



Al "ska State L egislature

Sen. Shirley Craft, Chair Rep. Dave Donley, Vice-Chair
Sen. Virginia Collins Rcp.Kay Brown
Sen. Arliss Sturgulewski 8§ Rep. Mark Hanley

Administrative Regulation Review Committee

March 16, 1992

Senator Paul Fischer
Room 423, State Capitol
Juneau, AK 99801

Dear Senator Fischer:

The Administrative Regulation Review Committee supports SJR 2,
"Proposing an amendment to the Constitution of the State of Alaska
relating to the repeal of regulations by the legislature™.

Often agencies go far beyond the intent of the law passed by the
legislature, by either expanding or omitting regulations relating to
sections of the statute that they feel are inappropriate.

This resolution proposes an amendment to the state constitution
that would give the legislature the authority to repeal a regulation
adopted by a state agency.

Providing the legislature with the ability to annul regulations
that do not meet statutory intent, may encourage state agencies to
adhere to the authority given them.

Sincerely,
Representative Dave Ddhley
ntative Kay Brown
Senator Arlisk Sturgulewski Representative Mark”Ranley

Qe 3834

ADMIN. REG. REVIEW COMMITTEE SUPPORT



BALLOT PROPOSITION NO. 1

LEGISLATIVE ANNULMENT OF REGULATIONS
Constitutional Amendment
Comittee Sbstatute fa- House Joint Resolutian No 82 Amended)

SUMMARY

(As it will appear on the November 4, 1980 General Election Ballot)

This prgoosal would permit tte legsskiature ©© arul, by adopting a resolutian; regulatiacs adopted by state
agaTies. Annulment of regulatias by resolution was auttorized by tte First State Lagslature n 1959; honever,
in 1980 tte Aladka Supreme Caurt held ttet tte astatuto pamits the e o avul a regilataan aly

and a didl vote which B recordd.

by pessirg aalll, which reguires thrvee reedings of tte Gl
faradpting reoludosae  govermred by legskatine rules and reguiranily the gogoroval of the resolutia by voice
vote of a mgjarity of both hausss. A [l passed by the tegsskaturo arulling a regulataan aould be vetoed by

te govermor ar rgoealed by referadum. A resollutaan .arulllirg a regulatian could rot.

BALLOT FORM:

A vote ""FOR"" adopts the amendment.
A vote ""AGAINST"" rgjects the smendment.
FOR [

AGAINST [

VOTE CAST BY MEMBERS OF 11TH STATE LEGISLATURE ON FINAL PASSAGE

Saate 0 marbers): Yeas 18 Nays O. Absent or Not \oairg 2.
House (40 menbers): Yeas 3. Nays O, Absent ar Not Voarg 4~

LEGISLATIVE AFFAIRS AGENCY SUMMARY

(As required by law)

This prgposall would add a new sectian, sectian 22, Artidke |l of tre state aostatutaon. fadopted, tte prgoos=al
would authorize tre legsskaiure © aTul ar st asice a regulataian which has been adopted by a state department
or agacy- Inoter o arul a ragillaao, te ke auld adopt a caoaurent resolutaan by ggoroval of tte
resolutian by majarity vote of the membership ofF eech house of tte legsskatue. The “esollution geaafies te date

on which tte anmulment of a regullation would tEke effet.

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 2. ANNULMENT OF REGULATIONS, The lesskatue by a caoaurait reoiutaan goproved by a
majarity \ote of tte membership of each house may arul a regulation adopted by a State departrenit ar agaoy -
The anmnulment of the regulation s effectine on tte date the coaurratt resoludan B goproved by both houses

unless tte aaouratt resoluton gecifies a diffaat caie.

68



STATEMENT IN FAVOR OF BALLOT PROPOSITION NO. 1

The legislature, when itwrites a law. cannot foresee all
of the possible details involved in carrying itout. The appro*
priate administrative agency is therefore allowed to write
regulations which spell out who does what. when, where,
and how. If the agency does no more than this no problem
is created.

Unfortunately agency regulations are not always consistent
with the intent the legislature had in passing the law. Some-
times an agency will get carried away and put out regulations
that cause an unnecessary burden for the citizens. The First
State Legislature realized thisand provided a simple solution.
The legislature could, by a concurrent resolution passed by
a majority of each house, annul an administrative regulation.
Such a resolution is not subject to the governor®s veto.

The Alaska Supreme Court recently held, ina 3-2 decision,
that the legislature must use a hill rather than a resolution
to annul administrative regulations. But a hill is subject to

the governor s veto. The governor can hardly be exoected
to approve a hill overruling his subordinates, who put out
the regulation in the first place. The present governor has
already vetoed one such hill.

The court ruling gives agency regulations equal standing
with laws, even though no single person elected by me voters
has approved them.

Our government iswisely based on dividing power among
the three branches: legislative, executive and judicial. The
current situation gives entirely too much power to the execu-
tive branch. Your approval of this constitutional amendment
will restore the better balance under which the state operated
from 1961 to 1980.

— Carles H. Par
Chairman. House Judiciary Commirtee
Alaska State Legislature

STATEMENT AGAINST BALLOT PROPOSITION NO. 1

This is «ill another proposal by the legislature to free itself
from the checks and balances of our constitution. Under the
constitution, the legislature has all the power itneeds tomake
laws and annul administrative regulations. This proposal does
not aid the public inany way. What itdoes isallow the legisla-
ture to exercise its power to annul regulations in disregard
of the constitutional requirements that each hill have a single
subject, that each hill have three readings in each house
and that there be a recorded vote of the ayes and nays on
firal passage. htwould also free the legislature from the exec-
utive veto and it would allow it to ignore the prohibition
against special and local legislation.

The Alaska Supreme Court has recently ruled that the legis-
lature must abide by the constitution®s checks and balances
on its power whenever it exercises that power, including
when itacts to annul regulations. This amendment is intend-
ed to overrule the court™s decision and erode the constitu-
tion"s safeguards. It aids legislators, not the public, and it
should be rejected.

— Katherine D. Nordale
Delegate to the Alaska
Constitutional Convention.
1955-1956

Arguments printed on thispage ate the opinions of the authors end have not been checked lor accuracy by any official agency.



4AEASURE NO.1

Constitutional Amendment

LEGISLATIVE ANNULMENT OF ADMINISTRATIVE REGULATIONS
(1983 Legislative Resolve No. 15 (SCS HJR 5[Jud]))

SUMMARY
(Asitwillappearon the November 6,1984 General Election Ballot)

This amendment of the Alaska Constitution would permit the legislature to annul executive-branch regulations by «
passing a resolution. The annulment would become effective 30 days after passage by the legislature, unless the
resolution sets a differentdate. The resolution musthave three readingsineach house on separate days, exceptthatit
may be advanced from second to third reading on the same day bya three-fourthsvote ofthe house considering it. The
resolution mustreceive approval ofa majority of the membership ofeach house. The yeas and nays on final passage
mustbe entered in the legislative journals. The resolutionisinptsubject to veto by the governor, and itisnotsubjectto

repeal by referendum. \'s
BALLOT FORM:

Avote "FOR" adopts the amendment.
Avote "AGAINST rejects the amendment.
ford

AGAINST O
VOTES CAST BY MEMBERS OF THE 13TH STATE LEGISLATURE ON FINAL PASSAGE

Senate (20 members): Yeas 19 Nays 0 Absentor Not Voting 1
House (40 members): Yeas 34 Nays 2 Absentor Not Voting 4

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(Asrequired by law)

This propor al for a constitutional amendment would allow the legislature to annul a regulation adopted by a state
department oragency by concurrent resolution. The annulment is effective thirty days after the date the concurrent
resolutionisapproved by both housesunlesstheresolution specifies a differentdate. Adoption requires three readings
ineach house on three separate days exceptitmay be advanced from second to third reading on the same day by
concurrence of three fourths of the membership of the house considering it. Adoption requires approval by a majority
vote of the membership of each house. The vote on final passage must be entered into the journal.

FULLTEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

(Thisamendmentwould add the following section to article Il of the Alaska Constitution.)

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by concurrent resolution may annul a regulation
adopted by a state departmentoragency. The annulment of the regulation is effective thirty days after the date the
concurrent resolution is approved by both houses unless the concurrent resolution specifies a different date. The
concurrent resolution requires three readings ineach house on three separate days, except thatitmay be advanced
ofrom second to third reading on the same day byconcurrence ofthree-fourths of the house considering it,and approval
byamajorityvoteofthemembershipofeach house. Theyeasandnaysonfinalpassageshallbeenteredintothejournal.



STATEMENT IN FAVOR OF BALLOT MEASURE NO.1

Voterswho haveeverexperienced irritationorangerasaresultofaproblemtheyhave had with state regulatlonsshould vote in
favorof BallotM easure No. .Whilemany regulationsdo conform toand supportstate laws, there are occasionally regulations
which are imposed thatgo beyond the intent of the law and cause undue hardship on our citizens. These regulations often
make no sense atall, state agency people are often ata lossto explain the meaning orsense of the regulations, and yetthe
state agencies involved continue to enforce them, and voters are powerless to change them.

The Alaska Constitution, patterned essentially upon the Constitution of the United States and the experience of the other
states, providesasystem ofchecksand balancesamongthe three branchesofgovernment, and furtherentitlesthe people to
theirown checks and balances through the voting booth, the initiative process, and final authority overamendments to the
constitution. Theone majorarea ofgovernmentthatiscurrently notdirectlyaccessibletothe people'schecksandbalancesis
the very considerable volume of administrative regulations which are written by the state agencies inthe executive branch of
government.

These regulations deal with everyaspectofgovernmentand our lives: fish and game, education, health and social services,
traffic, land development, utilities, taxes: the listisendless. Andonce theregulationsgointoeffect,they have allthe force of law.
The problem is, that unlike the situation thatoccurs with laws, the agency people who make and enforce regulations are not
subject to voter approval at election time: they are either appointed by the govornor or by his commissioners.

Whilethe legislatureisoften made awareof foolish bureaucraticrequiramentsbyunhappyconstituents,itisalmostpowerless
to do anything aboutthem. Currently,to annul a regulation, thelegisl®e mustpass anew billwhichisthen subjecttovetoby
the governor. Thisputsthe governorinthe powerful position ofbeing abletostop a billthatwould overturnaregulation made by
his own subordinates.

Itwas neverintended by the framers of our State Constitution thatany governmental body except the legislature have the
power to make laws. Yet, bad regulations have been wntten, on occasion by state agencies, which go beyond the letterand
intent of the law as passed by the legislature and in effect create law on their own.

Thismeasure would provide areasonable avenue forannulmentof bad regulations. Itwould allow yourelected representa-
tivesinthe legislature, through a majonty vote of both houses, to annulregulations inthe same way they pass any legislative
bill, except itwould not be subject to veto by the governor, who clearly has a biased position in the matter.

The House Joint Resolution which created the ballotmeasure had bi-partisan sponsorship during the lastlegislative session,
and was passed with near-unanimous support by both houses of the legislature.

—Mike Szymanskl,
State Representative

STATEMENT OPPOSING BALLOT MEASURE NO.1

This proposed amendment to the Alaska Constitution isvery similarto the one proposed in 1980 and rejected by the voters
82,0101t058,808. Although the presentversion includessome improvementsoverthe 1980 version, itisanotherattemptby
the legislature to concentrate governmental power in Itsown hands.

Under the current constitution and statutes, the legislature has all the power itneeds to make lawsand to limitor guide the
adoption of administrative regulations. The reqgulations are adopted to implement statutes. This proposal would enable
legislatorsto use a law-making procedurethatisnotsubjecttovetobythegovernororrepealby referendum,and thatcould be
used to ignore the prohibition against special and local legislation.

The constitution now provides fora balance of poweramong the legislative, executive, and judicial branches of the govern-
ment. Thishalance requires a blending orsharing, aswellas a dividing, ofgovernmental responsibilities. Ifthis constitutional
amendmentwere to be approved by the voters, itwould enable the legislature notonly to write the laws, as has traditionally
been the legislature's function, but itwould also enable the legislature to act In place of the courts in deciding whether the
executivehas lawfullyexecuted the lawswhenadopting aregulation;and itwouldempowerthe legislaturetoactinplace ofthe
executive by nullifying a specific executive-branch decision.

The annulment is like a repeal. Inusing this expedited procedure to annul a regulation, the legislature would act only in a
negative way. Itwould notbe provkfing the sort of policy guidance and direction thatisappropriate to its law-making function.
And itwould not be providing the thoughtful analysis necessary to solve a problem. The legislature would be saying to the
agency "your decision to adopt that regulation is wrong". But itwould not be telling the agency what would be right. This is
especially troublesome when dealing with a complex subject. Withoutany guidance beyond the statute that the executive
branch agency wastryingtoimplementinthe firstplace, the agency isleftwithonly the optiontoguessagain. Thatisneitheran
efficient nor an appropriate way to run the government.

The Alaska Supreme Courthas ruled thatthe legislature mustabide by the Constitution'schecks and balances on its power
when itexercises that power, including when it acts to annul regulations. The present proposal is intended to overrule the
court'sdecision. Asargued fouryearsago,whenthevotersrejected the 1980 proposal, thisamendmentwould aid legislators,

not the public, and it should be rejected.

—Katherine D. Nordale,
Delegato to the Alaska Constitutional Convention, 1955-1956
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BALLOT MEASURE NO

al Amendmen . . .
E\nnuﬁ]nent of ,&dmlnlstratlve Regulations

Constitutio
Le |sfat|ve

2

(1986 Legislative Resolve No. 60 HCS SJR 40 (Jud] am

BALLOT LANGUAGE

(As ic will appear on the November 4, 1986, General
Election Ballot)

This amendment of the Alaska Constitution
would permit the legislature to annul executive branch
regulations by passing a resolution that is noc subject
to veto by the governor or repeal by referendum. The

annulment would become effective 30 days after pas-V .

sage by the legislature, unless the resolution sets a dif-
ferent date. The resolution must have three readings in
each house on separate days, except that it may be ad-
vanced from second to third reading on the same day
by a three-fourths vote of the house considering it.
The resolution must receive approval of a majority of
the membership of each house. The yeas and nays on
final passage must be entered in the legislative
journals.

A vote “FOR” adopts
the amendment. P FORD
A vote “AGAINST” AGAINST [

rejects the amendment.

VOTES CAST BY MEMBERS OF
THE 14TH ALASKA LEGISLATURE
ON FINAL PASSAGE

House: Yeas 3
Nays 4
Absent orNot Voting « 5
Senate:  Yeas 17
Nays 0

Absent or No* oting 3

32

LEGISLATIVE AFFAIRS
AGENCY SUMMARY

(HCS S]R 40 (Jud) am H)

This proposal for a constitutional amendment
would allow the legislature to annul a regulation adop
ted by a state department or agency by its adoption o
a concurrent resolution. Under the present provisions

. of the constitution, the legislature may annul a regula-

tion only by the enactment of a bill that is subject to
the veto of the governor; if the governor vetoes the
bill, the constitution now requires a two-thirds affirma
tive vote of the legislature assembled in joint session
to override the veto.

If the legislature adopts a concurrent resolution to
annul a regulation under the authority proposed here,
the annulment would be effective thirty days after the
date the concurrent resolution is approved lay both
houses unless the resolution specified a different date.
The concurrent resolution would not be subject ro the
veto of the governor. Adoption would require three
readings in each house on three separate days except
that ic may be advanced from second to third reading
on the same day by the concurrence of three-fourths
of the membership of the house considering ic. Adop-
tion would require approval by a majority vote of each
membership of each house. The vote on final passage
must be entered into the journal

FULL TEXT GF PROPOSED
CONSTITUTIONAL AMENDMENT

(This amendment would add the following section to
article 11 of the Alaska Constitution.)

SECTION 22. ANNULMENT OF REGULA-
TIONS. The legislature by concurrent resolution may
annul a regulation adopted by a st2G department or
agency. The annulment of the regulation is effective
thirty days after the date the concurrent resolution is
approved by both houses unless the concurrent resolu-
tion specifies a different date. The concurrent resolu-
tion requires three readings in each house on three
separate days, except that it may be advanced from se-
cond to third reading on the same day by concurrence
of three-fourths of the house considering ic, and ap-
proval by a majority vote of the membership of each
house. The yeas and nays oh final passage shall be
entered into the journal.



BALLOT MEASURE NO

STATEMENT IN SUPPORT OF
BALLOT MEASURE NO. 2

The issue is basically simpler should bureaucrats or
the Legislature be the ultimate lawmaking authority!

All 60 members of the Legislature (40 House and 20
Senate) are elected by the people. They are all voted in-
to, and out of, office by individual voters. The Alaska
Constitution says, "The legislative (i.e., lawmaking) power
of the State is vested in a Legislature consisting of a Sen-
ate. . .and a House of Representatives.. The Legislature
proposes, considers, and enacts laws, known collectively
as the Alaska Statutes (if general and permanent) or as
the Session Laws of Alaska (if specific and temporary).

All bureaucrats who promulgate (i&, enact and en-
force) regulations (theoretically, to put laws into effect)
are in the Executive Branch, headed by the Governor.
3ureaucrats are not voted into office and thus cannot be
removed by the people. Instead, bureaucrats are hired by
the Governor or by his/her appointees, and thus can
only be removed from office by the Governor or by
somebody answerable to him/her. However, the regu-
lations promulgated by the bureaucrats, known collec-
tively as the Alaska Administrative Code, have the force
of law and affect all of us, sometimes adversely.

What can be done about a law that's bad? It can be
repealed by the Legislature or, in some cases, by the peo-
ple directly via an initiative petition.

What about a regulation that's bad? It can only be
repealed by the bureaucrats who promulgated it, up to
and including the Governor. If the Legislature cries to re-
peal a regulation by passing a bill, the Governor will al-
most certainly (and always has, in the past) veto the bill
so that the bad regulation stays in full force and effect.

Now, if the Legislature had the power to repeal regu-
lations by passing a concurrent resolution (instead of a
bill), then the resolution could not be vetoed by the
Governor. Thus, the Legislature would be able to get rid
of bad regulations, which in effect it cannot do now.

Would this give the Legislature too much power? Not
hardly. Since the Legislature already has full power to
enact laws, why shouldn't it have full power to repeal all
laws, including regulations?

Why do Governors and bureaucrats oppose giving
the Legislature such regulatory repeal power? Because
Governors and their handpicked bureaucrats, which arc
answerable only to the Governor (and cannot be re-
moved by the people, which can remove Legislators),
don't want, to lose the power they now have to promul-
gate and enforce any regulation they wane. It's that simple.

If you feel that the Legislature should have the
power to repeal regulations via concurrent resolution (not
vetoable by the Governor), voce FOR the ballot measure.
If you feel that bureaucrats should be the ultimate law-
making authority, vote otherwise.

I recommend that you vote FOR. Only in this way
will we realistically be able to gee rid of bad regulations.

Andre Marrou
State Representative
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STATEMENT OPPOSING
BALLOT MEASURE NO. 2

For the third time in six years, the legislature insists
on confronting the voters with a proposed constitutional
amendment giving the legislature a short-cut to law-mak-
ing—another attempt by the legislature to concentrate
governmental power in its own hands. The voters reject-
ed a similar proposal in 1980 and the identical proposal
in 1984. It should be rejected again.

Under the current constitution and statutes, the leg-
islature has ail the power it needs to make laws and to
limit or guide the adoption of administrative regulations.
Relations are adopted to implement statutes. They have
tne force of law. Annulling them changes the law. This
proposal would enable legislators to use a law-making
procedure that is not subject to veto by the governor or
repeal by referendum, and that would be used to ignore
the prohibition against special and local legislation.

The constitution now provides for a balance of pow-
er between the legislative, executive, and judicial branches
of the government. This balance requires a blending or
sharing,, as well as a dividing, of governmental responsi-
bilities. If this constitutional amendment were to be ap-
proved by the voters, it would enable the legislature not
only to write the laws, as has traditionally been the legis-
lature's function, but it would also enable the legislature
to act in place of the courts in deciding whether the ex-
ecutive has lawfully executed the laws when adopting a
regulation, and it would empower the legislature to act
in place of the executive by reversing a specific execurive-
branch decision.

In its intent statement accompanying this proposal,
the legislature admitted that the "difficulty in achieving
(the two-thirds) majority (to override a veto) in opposi-
tion to the governor and the governor's administration
has led the legislature to propose this amendment.” In
other words, tne fear that the governor might veto a bill
and that not enough legislators would agree to override
that veto prompted this shorr-cut approach to law-mak-
ing. That fear overlooks the governor's accountability to
the voters throughout the state.

The annulment is like a repeal. The legislature would
act only in a negative way. It would not be providing the
sort of policy guidance and direction that is appropriate
to its law-making function. The legislature would be say-
ing to the agency "your decision ro adopt that regulation
is wrong." But it would not be celling the agency what
would be right. This is especially troublesome when deal-
ing with a complex subject. Without any guidance beyond
the statute that the executive-branch agency was trying
to implement In the first place, the agency is left with
only the option to guess again. That is neither an effi-
cient nor appropriate way to run the government.

The Alaska Supreme Court has ruled that the legis-
lature must abide by the constitution's checks and balan-
ces on its power, including when it acts to annul regula-
tions. The present proposal is intended to overrule tne
court's decision. As mentioned when.the voters rejected
the 1960 and 1984 proposals, this amendment would aid
legislators, not the public, and it should be rejected.

Katherine O. Nordale
Delegate to the Alaska
Constitutional Convention, 1955—1956
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AR SPONSOR STATEMENT

Senator Jay Kerttula

CSSJR 4 (Judiciary)

Legislative Confirmation of Public Corporation Boards

CS SJR 4(Judiciary) proposes a constitutional
amendment which would require legislative confirmation

for the boards of public corporations.

The Alaska Constitution currently provides for
legislative confirmation of any board or commission
which is the head of a principal department (Dept, of
Education) or is a regulatory(Dept. of Fish and Game) or
quasi-judicial agency. Public corporations, such as the
Alaska Railroad and the Permanent Fund Corporation are

not included in this provision.

Legislative counsel has provided an opinion that only
those officers whom the constitution explicitly

describes are subject to legislative confirmation; the
legislature Is not free to add to the list of boards and

commissions which is it required to confirm. Our



counsel cited Bradner v. Hammond as authority for this

conclusion. The legal opinion is attached.

The Permanent Fund corporation invests extremely
large sums of state funds and their activities have a
tremendous impact on all Alaskans and on our state
economy. As of January 1, 1992, the Permanent Fund was

managing $I11.9 billion in state funds.

The Railroad Corporation is an agency which is virtually
Independent of any state control, while being vital to
our statewide transportation system and which has
received state capital funds ($9 million for the purchase
of locomotives for Wishbone Hill project - 1990). As of
November 30, 1991, the total assets of the Railroad
Corporation were $98.6 million; while not as large as the
Permanent Fund Corporation, this is still a substantial

holding.

I am not generally in favor of revisions to our state
constitution. | believe that the drafters of the
constitution put a great deal of thought into the
document and the citizens of Alaska had a large voice in
its drafting. However, it appears clear that the drafters
of the constitution Intended that the boards of principal

functions of the state be subject to legislative



confirmation. Public Corporations, such as the
Permanent Fund and the Alaska Railroad Corporation are
too important to the state to be exempted from

legislative confirmation.

As originally introduced, SJR 4 proposed a
constitutional amendment which specified legislative
confirmation for the Alaska Permanent Fund and the

Alaska Railroad Corporation.

The legislation was amended in Senate Judiciary to
include all corporations and the title was amended

accordingly.
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MEMORANDUM February 3, 1992
SUBJECT: Alaska Public Corporations (Work Order No. 17-L.S1927)
TO: Senator Jay Kerttula
Attn: Paula
FROM: Jerry Luckhaupt

Legislative Counsel

You have requested a compilation of the public corporations and corporate
authorities of the state of Alaska. In my review of the statutes | have found the
following corporations and authorities:

Alaska Aerospace Development Corporation (AS 14.40.821)
Alaska Amateur Sports Authority (AS 05.40.010);
Alaska Energy Authority (AS 44.83.020);

Alaska Gas Pipeline Finance Authority (AS 44.82.010);
Alaska Housing Finance Corporation (AS 18.56.020);
Alaska Industrial Development and Export Authority
(AS 44.88.020);

Alaska Medical Facility Authority (AS 18.26.010);
Alaska Municipal Bond Bank Authority (AS 44.85.020);
Alaska Permanent Fund Corporation (AS 37.13.040);
Alaska Railroad Corporation (AS 42.40.010);

Alaska Resources Corporation (AS 37.12.010);

Alaska Science and Technology Foundation

(AS 37.17.010)

Alaska Seafood Marketing Institute (AS 16.51.010)
Alaska State Housing Authority (AS 18.55.020);

Alaska Tourism Marketing Council (AS 44.33.700);
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In addition, the Commercial Fishing and Agriculture Bank (AS 44.81.010), appears
to have some of the attributes of a public corporation in that the exercise of its
powers "is considered to be for a public purpose.” AS 44.81.010(a). Further, a
cursory review of legislation that has been introduced during the 17th Legislature
shows these additional public corporations have been proposed:



Senator Jay Kerttula
February 3, 1992
Page 2

a
b) HB 59 - Alaska Mental Health Trust Corporation;

¢) HB 71 - Alaska State Health Resources Authority;

d) HB 358 - Alaska State Salmon Marketing Association;
e) SB 18 - Alaska State Pension Corporation;

f) SB 73 - Health Insurance Authority.

g % HB 10 - Alaska Marine Highway Authority;
(
(

Gubernatorial appointees to the boards of public corporations are apparently not
subject to confirmation by the legislature as the public corporations are not “at the
head of a principal department or a regulatory or quasi-judicial agency" as provided
inart. 1ll, § 26 of the Alaska Constitution. See also, Bradner v. Hammond. 553 P.2d
1 (Alaska 1976)(only section 26 boards subject to confirmation); Walker v. Alaska
State Mortgage Authority. 416 P.2d 245 (Alaska 1966)(ASMA not a section 26

board).

GPL:pl
92-064.plm



MEMORANDUM June 22, 1990

SUBJECT: Confirmation of the.member3 of boards
and commissions (Work Order No. 7-0029)

TO: Senator Jay Kerttula

FROM: Richard A. Bradley

Legislative Counsel

Kathy Hathaway has asked that we comment on an oFini_on of
the attorney general regarding the power of the legislature
to confirm members of boards and commissions. The only
oglnlon that we could find on that subject ?oes back to
19757 it addresses the "Constitutionality of CSSB 98 (Legis
lative Confirmation Bill)".

| have checked with Ron Lorensen and Jim Baldwin in the at-
torney general's office on the question whether anything
more recent has been issued; neither could recall any more
recent opinions. The index of opinions published by the De
partment of Law contains no such opinion.

Jim Baldwin suggested that the Bradner caserepresents the
authoritative statement on the question? weagree that
Bradner v. Hammond, 553 P.2d 1 (Alaska 1976) represents
more informed statement of the law chan theattorney
general'8 opinion, particularly as the Bradner decision is
year later than the opinion.

We have enclosed a copy of the 1975 attorney general's opin
ion as well as the Bradner decision.

|. Discussion of the Attorney General's opinion.
The opinion concludes that it would be beyond the power of

the legislature to require the confirmation of the members
of boards and commissions except for that confirmation



Senator Jay Kerttula
Page 2
June 22, 1990

contemplated by art. IIl, sec. 26 of the Alaska Constitu-
tion. The provision states, in pertinent part:

SECTION 26. BOARDS AND COMMISSIONS. ~ When a board or
commission is at the head of a principal department or
a regiulatory or quasi-judicial agency*, its members
shall be appointed by the governor, subject to confir-
mation by a majority of the members of the legislature
in joint session, and may be removed as provided by
aw.,

While the opinion also addresses the authority of the legis-
lature to require the confirmation of sub-cabinet officers—
and finds the power to require their confirmation also lack-
ing— the essential point of the opinion regarding confirma-
tion is that the "power to confirm [executive] appointments
is an executive function." The logic of concluding that the
power to confirm constitutes an executive function leads to
the corollary of that conclusion: that legislative in-
cursions into executive functions are construed against the
legislature. The result is that only those officers whom
the Constitution has required the legislature to confirm are
subject to confirmation; the legislature is not free to add
to (or subtract from) the list of executive officers serving
as members of boards or commissions whom it is required to
confirm— or not.

While | have not sought to review our opinions from this
era, my assumption is that we may have disagreed with the
attorney general's opinion at that time. | note that Billy
Berrier, director of the division of legal services at that
time was counsel for the legislative officers and members in
the Bradner litigation. But because of the Bradner deci-
sion, discussed below, we now agree that the conclusion
reta(ihed by the attorney general represents the law of the
state.

[I. Discussion of Bradner.

The court starts out by noting that the members of the con-
stitutional convention that drafted the Alaskan Constitution
intended that the state have a "strong executive." The
court quoted the chairman of the executive committee at the
convention, Victor Rivers: "We are all strongly agreed on
the principle of the strong executive." Bradnér, supra, at
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The court then stated that the sole question hefore the
court is whether secs. 25 and 26 of art. IIl describe the
outer limits of the legislature's confirmation authority or
whether the legislature may, by statute, require the con-
firmation of other high-level, policy-making officials with-
in the executive branch. The legislative officers had ar-
?ued_ that no provision of the constitution prohibited the
ef(T;_lsIature from requiring confirmation of other executive
officers.

The governor had argued, on the other hand, that the power
of confirmation is an executive function that may be ex-
ercised by the legislature only to the extent that the Con-
stitution grants the power to the legislature.

Viewed in this manner, appellee [Hammond] analyzes the
power to confirm executive officers as part of the ap-
pointment process, incapable of existence independent
of the power of appointment, and characterizes this
confirmation authority as a power "super-added" to the
legislature's general legislative powers. Thus, appel-
lee would find that Sections 25 and 26 set the maximum
rather than the minimum parameters of the legislature's
power to confirm appointments of executive officers.
This follows, according to appellee, from the fact that
legislative confirmation is a delegated function taken
from executive function, and thus the breadth of this
delegated authority must be strictly construed.
Bradner, at

The court affirmed the superior court's judgment that the
law re%ulrlng legislative confirmation of certain
sub-cabinet officers was in excess of legislative power,

In its decision, the court agreed with decisions of the U.S.
Supreme Court concluding that confirmation is a power "super
added" to those possessed by the legislature. Myers v.
United States, 272 U.S. 56 (1926). Confirmation is not a
distinct legislative power but is a part of the executive
power of appointment, some part of which in specific in-
stances was delegated to the legislative branch.

ack of ambiguity in
the Alaska Constitution
ese express provisions
rameters of the delega-
thority through the

Sections 25 and 26 of Article I'll o
mandate that this court interpret t
as embodying not only the maximum p
tion of the executive appointment a

Moreover, the court stated, "[t]hle !c

t th
a
u
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Iegi_islative confirmation function but, further, that they
delineate the full extent of the constitution's express
grant to the legislative branch of checks on the governor's
power to appoint subordinate executive officers. In our
view, the separation of powers doctrine requires that the
blending of governmental powers will not be inferred in the
absence of an express constitutional provision."

[1l. Comments.

The Bradner decision did not explicitly discuss the applica-
tion of sec. 26 to members of boards and commissions the
Bradner decision construed AS 39.05.020, as enacted in 1975,
required the confirmation only of deputy commissioners and
certain division directors. The logic of the decision makes
clear, however, that the court believes that only those mem-
bers of the boards and commissions described in sec. 26
would be subject to legislative confirmation. Sec. 26
states that legislative confirmation is required for members
of a board or commission when the board or commission is "at
the head of a principal dei)artment or a re%ulatory or qua-
si-judicial agency". | believe that the phrase describes
most state boards or commissions-- but not all. For exam-
ple, advisory commissions are not among those described in
sec. 26. The board recently established in the Forest Prac-
tices Act, ch. 34, SLA 1990, appears only to have advisory
functions and its members are not subject to legislative
confirmation under that Act; in my view, they are similarly
not subject to confirmation under Sec. 26. See AS 41.17.041
as enacted in Sec. 3 of ch. 34.

Other boards or commissions that seem not to fall under sec.
26 include the Alaska Women's Commission [AS 44.19,165], the
Alaska Public Broadcasting Commission [AS 44.21.256], and
the Older Alaskans Commission [AS 44.21.2001. Others

probably exist.

If | may be of further assistance, please'advise.

RAB:gc
G15/002



U M h JAYS. HAUMGM. GGUZPXOR
« J | H |

B5a-:PAKTiaEKT 03- LAW

OFFICEOFWEATTORNEY GENERAL  / POUCHK - STATE CAPITOL
JU'IEAU 93911

Honorable Jay S. Hammond February 3, 1977

Governor

State of Alaska
Pouch A

Juneau, Alaska 99811

Re: Confirmation of Members
of Boards and Commissions

Dear Governor Hammond:

You have asked us for an opinion as to the propriety under
the State Constitution of the Legislature's confirming your
appointments to State Boards and Commissions.

Under the Constitution, Article 3, Sections 25 and 26, the
Legislature's power to confirm your appointments to executive
positions- is limited to those positions specified by the
Constitution, that is, heads of the principal departments and
the members of boards and commissions v?hich are at the head _
of principal departments or quasi-judicial or regulatory agencies
Bradner vs. Hammond, 553 P.2a 1 (Alaska 1976).

We have acco ingly prepared an alphabetical listing of al3.
the State boards and commissions in Alaska and have .indicated
for jeach the statute under which its members are appointed,
whether that statute requires legislative confirmation, and
whether the Constitution requires or permits .legislative con-
firmation. The list follows:

Administration of Justice, Governor's Commisslon on t.ha.
AS 44.19.746. Confirmation is not required by statute or the

Constitution.

Aging, Governor's Advisory Committee on.
There is no statute on this one and no confirmation would be

required by statute or Constitution.

I ry board arid

jr- a regulato | [
the Constitution.

u
requires confirmation under the statutes and

Alcoholism, Advisory Board on. _ _
AS 47.37.070. Confirmation is not required under either

statute or the Constitution.

Arts, Alaska State Council on the.

AS 44.19.900. This board is made expressly not subject to
legislative confirmation under the statute, and of course, is
not subject to confirmation under the Constitution.
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Assessment Review Board, State.
AS 43.56.040. This is a quasrgudlt:lal agency and must
be confirmed under both the statute and the Constitution.

Athletic Commission. _ _
AS 05.05.010. This is a regulatory board and is subject to

confirmation under both the statute and the Constitution.

Barber Examiners, Board of. _
AS 08.12.010. This is a regulatory board and must be confirmed

under the Constitution, even though not required by statute.

Bristol Bay Regional Development Council. _ _
Chapter 4, SSSLA 1974, and Chapter 209, SLA 1976. No confirmation
s required under either the statute or the Constitution.

Capital Site Selection Committee. _ _
AS 44.06.110. Confirmation is not required under either the

statute or the Constitution.

Chiropractic Examiners, Board of. _ _
AS 08.20.010. This is a regulatory board and confirmation
Is required under the Constitution, even though-not required

under the statute.

Code Revision Commission. _ _ _
AS 24.20.075. Confirmation is not required by either the

statute or the Constitution.

Collection Agency Board. _ _ _
AS 8.24.011. This is a regulatory board and confirmation is
required under the Constitution, even though not required by

the statute.

Commercial Fisheries Entry Commission. o _ _
AS 16.43.020. This is a regulatory commission and confirmation
Is required under both.the statute and the Constitution.

Comprehensive Health Advisory Council.
AS 18.07.020. Confirmation is required by the statute; however,

this is not a quasi-judicial or regulatory agency, and con-
firmation is not permissible under the Constitution.

Commission for Northern Operations of Rail Transportation

and Highways. _ _ L _
AS 44.19.704 and 39.05.060. Confirmation 1is re(1U|red under
the latter statute but cannot be required under Il.lv Constitution.

Dental Examiners, Board of. _ _
AS 8.36.010. This is a regulatory board, and confirmation

is required under both the statute and the Constitution.

Developmental Disability Planning and Advisory Council.
This is created under federal law and confirmation is not
required.
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Development Corporation, Alaska State.
AS 44.59.010. Confirmation is required by the statute; however
It cannot be required under the Constitution.

Dispensing Opticians, Board of. _
AS 08.71.010. This is a regulatory board, and while not
required by statute, confirmation is required under Constitution.

Drug Abuse, Advisory Board on. _ _
AS 44.29.030. Confirmation is not required under either the

statute or the Constitution.

Education, Board of. o
AS 14.07.075. This is head of a principal department, and

confirmation is required under both the statute and the
Constitution.

Educational Broadcasting Commission, Alaska. _
AS 14.40.700. Confirmation is not required under either the

statute or the Constitution.

Electrical Examiners,.Board of. _ _
AS 08.40.010.  This is a regulatory board, and confirmation
Is required under the statute and the Constitution.

Employment of the Physically Handicapped, Governor's Committee on.
AS 23.15.220. Confirmation is not required under either the
statute or the Constitution.

Environmental Advisory Board. _ _
AS 44.46.030. Confirmation is not required under cither the
statute or the Constitution.

Equal Employment Opportunity Committee. _ _
This board 1s created by administrative order, and confirmation

IS not required.

Fisheries, Board of. o _ _
AS 16.05.221(a). Thisis a regulatory board and \fir-v<tion
IS required by both the statute and-the Constitution.

Fisheries Council. o _ _ _
This board was created by administrative order, and confirmation

Is not required.

Fishermen's Fund Advisory and Appeals; Council.
AS 23.35.010. Confirmation is not required by tne statute or
the Constitution.

Game, Board of. o
AS 16.05.221(b). Thisis

/ _ a regulatory board, andconfirmation
is required by thestatute and th

gul _ _
e Constitution,
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Ge04grafhic Board, State. _ _
AS 44.19.360. Confirmation is not required by the statute

or the Constitution.

Growth Policy Council, Alaska. _ _ _
This boax’d was created by administrative order and confirmation

is not required by statute or the Constitution.

Guide Licensing and Control Board. _ _
AS 03.54.010.  This is a regulatory board, and confirmation
is required by both the statute and the Constitution.

Hair Dressing and Beauty Cultural Examiners, Board of. _ _
AS 08.-28.010.  This is a regulatory board, and while confirmation
is not required by the statute, it is required by the
Constitution.

Historical Commission, Alaska. _
AS 41.19.461.  Confirmation is not required by the statute
or by the Constitution.

Historic Site Advisory Committee. _
AS 41.35.110. Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution.

Housing Authority, Alaska State. _ _ _

AS 18.55.020; 39.05.060. Confirmation is not required by the
former statute but it is by the latter. Confirmation is not
permissible under the Constitution.

Housing Finance Corporation, Alaska. _
AS 18.56.010. Confirmation is not required by the statute
or by the Constitution. -

Human Rights, State Commission for. _ _
AS 18.80.010. This is a quasi-judicial agency, and confirmation
Is required by the statute and by the Constitution.

International DeveIoTp_ment_Commission, Alaska.
AS 44.19.400.  Confirmation is not required by the statute or
by the Constitution.

Investment Advisory Committee.

AS 37.10.010(f). Confirmation is not required by the statute
or the Constitution. (The presence of legislators on this
committee is probably not permissible under the constitutional
prohibition against dual office holding. Alaska Constitution,
Art. 2, Sec. 9).
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Judicial Council.

Alaska Constitution, Art. 4, Sec. 8  The non-attorney
members, and solely the non-attorney members, are subject
to legislative confirmation.

Judicial Qualifications, Commission on.

Alaska Constitution Art 4. Sec. 10. The: two members who
are non-lawyers and non-judges are subject to legislative
confirmation.

Juvenile Justice and Delinquency Commission. _ _
This board is created under federal Jlaw and no confirmation

is required.

King Crab Marketing and Quality Control Board, Alaska. _ _
AS 18.90.040. This board has regulatory powers and confirmation
is required by the statute and the Constitution.

Land Use Planning Commission, Joint Federal-State.
As 41.40.020.  Confirmation is not required by statute or
by the Constitution.

Law of the Sea, Commission on the Conference of the.
AS 44.19..789.  Confirmation is not required by the statute
or by the Constitution.

Libraries, Advisory Council on. _ _
This board is the creature of federal law, and no confirmation

Is required.

Local Boundary Commission.

AS 44 .19.250; 39.05.060. The former law doe's not require
confirmation, but the latter does; however, that is not
permissible under the Constitution.

Manpower Planning Council, State. _ _ _
This is also a creature of federal law, and no confirmation is

required.

Manpower Services Council, State. _ _
This group is also a creature of federal law and no confirmation

Is required.

Marine Pilots-/' Board-of.
AS 08.62.010. This is a regulatory board and confirmation is
required by the statute and the Constit:-.;ion.
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Medical Board, State. _ _
AS 08.64.100. This is a regulatory board and confirmation

is required by the statute and the Constitution.

Medical Indemnity Corporation of Alaska (MICA). _
AS 21.88.030. Confirmation is required by statute but is
not permissible under the Constitution,

Mental Health Advisory Council. _
AS 47.30.605. Confirmation is not required by statute or

the Constitution.

Municipal Bond Bank Board, _ _
AS 44.58.010.  Confirmation is required by statute;, however,
confirmation is not permissible under the Constitution.

Nursing, Board of. _
AS 08.68.010.  This is a regulatory board, and while not
required by statute, confirmation is required by the Constitution.

Nursing Home Administrators, Board of.

AS 08.70.010. This is a regulatory board, and while not
required by statute, confirmation is required by the
Constitution.

Occupational Safety and Health Review Board.
AS 18.60.057. This is a quasi-judicial board, and confirmation
Is required by the statute and the Constitution.

Optometry, Board of Examiners in.
AS 08.72.010. This is a regulatory board, and while not
required by statute, confirmation is required by the Constitution.

Pacific Marine Fisheries Commission.
AS 16.45.020.  Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution.

Parole, State Board of. _ _
AS 33.15.010. Confirmation is required by the statute; however,

confirmation is not permissible under the Constitution.

Personned*fBS'ard (also acts as Public Employees Retirement Board
and Labor Relations Board). o
AS 39.25.060.  This is a regulatory board and also a guasmudlmal
agency, and confirmation is required by the statute and the

Constitution.

Pharmacy, Board of. _ _ _
AS 08.88.010. This is a regulatory board, and confirmation is

required by the statute and the Constitution.
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Physical Therapy Board, State. _
AS 08.84.010. This is a regulatory board, and while not
required by statute, confirmation is required by the Constitution.

Pioneers Home Advisory Board, Alaska. _
AS 44.21.100. Confirmation is not required by the statute or

the Constitution.

Pipeline Commission, Alaska. _ _ _
AS 46.06.020. This is a regulatory board and confirmation is
required by the statute and the Constitution.

Police Standards Council, Alaska. _
AS 18.65.140. Confirmation is not required by the statute
or by the Constitution.

Post-Secondary Education, Alaska Commission on.

AS 14.40.903.  Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution. (The
presence of legislators on this Commission is highly questionable
under the separation of powers doctrine and the prohibition
against dual office holding).

Professional Teaching Practices Commission.

AS 14.20.380. This commission has quasi-judicial powers,
and confirmation is required by the statute and by the
Constitution.

Psychologist and Psychological Associate Examiners, Board of.
AS 08.86.010.  This is a regulatory board, and confirmation is
required by the statute and by the Constitution.

Public Accountancy, Alaska State Board of. _

AS 08.04.010.  This is a regulatory board, and while not
required by the statute, confirmation is required by the
Constitution.

Public Offices Commission, Alaska. o

AS 15.13.020(b).  This is a quasi-judicial commission, and
while not required by statute, confirmation is required by the
Constitution. (The method of appointment to this commission

is highly suspect under the Constitution Art 2. Secs. 25 and 26).

Public Offices Salar%/_ Commission. _
AS 39.23.010. Confirmation is not required by statute or by

the Constitution.

Public Utilities Commission, Alaska. _ _ _
AS 42.05.010. This is a re%ulatory board, and confirmation is
required by the statute and by the Constitution.

Real Estate Commission.
AS 08.88.011. This is a regulatory hoard, and confirmation
is required by the statute and the Constitution.
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Regents Board, University of Alaska.
Alaska Constitution. Art. 7 Sec. 3; AS 14.40.120.
onfirmation is required by the Constitution.

oyalty Oil and Gas Development Advisory Board.
§38.06.010.  Confirmation is required by the statute;however,
onfirmation is not constitutionally permissible.

Rural Affairs Commission.

AS 44.19.720. Confirmation is not required by thestatuteor
by the Constitution.

Small Business Corporation of Alaska.

AS 44.60.020. Confirmation is not required by the statute or
by the Constitution.

Soil Conservation Board, Alaska.
AS 41.10.a40v * Confitatign M "7 g
confirmation; is not permissible un

uired,by the statute; however,
der the Constitutiorf.

Teacher’s Retirement Board, Alaska. _
AS 14.25.035.  Confirmation is not required by the statute or.
by the Constitution.

Tourism Advisory Board. _ _ _ _

AS 44.33.190; 39.05.060. Confirmation is not required by the
former, but it is required by the latter. However, confirmation
Is not permissible under the Constitution.

Transportation Commission, Alaska. _ _ _
AS 42.07.011. This is a regulatory board, and confirmation is
required by the statute and the Constitution.

Transportation Planning Committee. _ _ _ _
Administrative Order No. 33. No confirmation is required by
statute or the Constitution.

Veterinary Examiners, Board of. _ _
AS 8.93.010. This is a regulatory board, and confirmation
is required by the statute and by the Constitution.

Violent Crimes Compensation Board. _
AS 18.67.020.  This is a quasi-judicial agency, and v/hile not
required by the statute, confirmation is required by the

Constitution.

Vocational Education Advisory Council, Alaska State.
This ic d creature of federal law, and confirmation is not
required by statute or by the Constitution.

Water Resources Board. _ _ _
AS. 46.15.190, Confirmation is required hy the statute; however,
confirmation is not permissible under the Constitution.
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Welding Examiners, Board of.

AS 8.99.101. This is a regulatory board, and while not
required by the statute, confirmation is required by the
Constitution.

Western Interstate Commission for Higher Education.
AS 14.40.690. Confirmation is required by the statute;
however, confirmation is not permissible under the Constitution.

Workman's Compensation Board, Alaska.

AS 23.30.005. This is a quasi-éudicial agency, and confirmation
Is required by the statute and by the Constitution,

Yukon-Taiya Commission.
AS 44.20.010. Confirmation is not required by the statute
or by the Constitution.

Summarizing the above, there are 41 boards which do not
require confirmation under the applicable statutes and the.
Constitution. There are 27 boards that require confirmation
under both the apFIicabIe statutes and the Constitution.
There are 13 regulatory or quasi-judicial hoards which must
be confirmed by the legislature under the Constitution but
which are not required to be by the applicable statutes.

There are 14 boards which require confirmation under the
applicable statutes, but which are not subject to confirmation
under the Constitution.

It is our opinion that you should submit the names of ycur
appointees to the boards and commissions which are subject
to confirmation under the Constitution. You need not submit
appointees for confirmation that under the Constitution are
not subject to that requirement. You are, of course, free
to do so as an advisory matter relying upon the legislative
vote as an indication o;: the legislature's views on the
appointment, but under the Constitution, if the appointee is
not required to be confirmed, a legislative decision not to
confirm the appointee would be of no legal effect. The
appointment would be valid in any event..

Yours very truly,

Attorney General
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Speaker of the House, President of
the Senate and State Legislature brought
action against Governor for declaratory
judgment of constitutionality of statute
which provided that appointment of depu
heads of each principal executive depart-
ment and 19 specified directors of divisions
Were su_blﬁct to confirmation by legislature
3nd which prescribed procedures éaerta_ln-
ing to confirmation process. The Superior
Court, First Judicial District, Juneau,
Thomas E. Schulz, J., granted Governor’s
motion for summary judgment and de-
clared statute unconstitutional, and plain-
tiffs appealed. The Supreme Court, Rahi-
nowitz, J., held that state constitutional
provisions delineate full extent of legisla-
ture’s authority to confirm Governor's ap-
pointment of subordinate executive officers
and that such statute was violative of sepa-
ration of powers requirements of State
Constitution.

Judgment affirmed.

1 Constitutional Law <$=50

"Separation of powers doctrine” pro-
hibits one branch of state government
from encroaching upon and exercising
powers of another branch.

See publication Word* and Phrase*
(or other Judicial construction* and
definltlona.

2. States <3-46 . i
Appointment of xecutive officers of

state government is an “executive func-
)» P20-1

tion" rather than a legislative one. Const.
art. 38 1 16
See publication Words and Phrases

(or other judicial constructions and
definitions.

3. States <36 _

~ Confirmation of appointment of execu-
tive officers of state government is an at-
tribute of appointive power of Governor
rather than a distinct legislative power.
Const, art. 2, § 1; art. 3, %§ let seq, 16

4. States <8=48, 52 . )

State constitutional provisions, which
empower Governor to appoint and dismiss
head of each principal executive depart-
ment and sub!)ects such appointments  to
confirmation Dby legislature and which,
with regard to related offices, vests power
of appointment in Governor and power to
confirm in legislature and provides for re-
moval of such officers as provided by law,
delineate full extent of legislatures author-
ity to confirm Governor’s appointment of
subordinate executive officers. Const, art.
3, 8525,26.

5. Constitutional Law <3=58
States $=46

Statute, which provided that appoint-
ment of deputy heads of each principal ex-
ecutive department and 19 specified direc-
tors of divisions were subject to confirma-
tion by legislature and which prescribed
procedures  pertaining to confirmation
process, was violative of separation of
powers requirements of State Constitution.
AS 3905020, Const, art. 2 8§ I; art. 3
§ 1 16,25,26; art. 4,8 1

6. Constitutional Law $=50 ]

_ "Seﬂaratlon of powers doctrine” re-
quires that the blending of governmental
powers will not be inferred in the absence
of an express constitutional provision.

Terrance Sandalow, Ann Arbor, Mich,,
Billy G. Berricr, Juneau, for appellants.

Robert M. Johnson, Rodger \W. Pegues,
Asst. Attys. Gen., and Avrum M. Gross,
Atty. Gen., Juneau, for appellee.
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Before BOOCHEVER, C. J,, RABIN-
OWITZ and ERWIN, JJ., DIMOND, Jus-
tice Pro Tem, and TAYLOR, Superior
Court Judge sitting as Justice Pro Tem.

OPINION

RABINOWITZ, Justice.
~ This appeal arises from a declaratory
Judgment suit which appellants instituted
In superior court seeking a declaration that
Section 1 of Chapter 82, SLA 197 is con-
stitutional.  This legislative measure ef-
fected significant changes in the proce-
dures for appointment and removal of sub-
cabinet officials, including deputy commis-

[. Chapter 82, SLA 1075 provides:
Sgction 1. AS 39.05.020 is amended to
read;

Sec. 39.05.020. Appointment of depart-
ment heads and other executive officers.
The governor shall appoint the head of each
principal executive department in the state
government. Each nppointment is subject
to confirmation by a mnjority of the mem-
bers of the legislature in joint session. The
following executive appointments are also
subject to confirmation by a majori:/ of
the members of the legislature in joint
session:

(1) The deputy head of each principal
executive department of the state;

(2) director, division of banking;

3) director, division of insurance:

é-ﬂ director, division of family aud chil-
drens se.-vices;

5) director, division of corrections;
éog director, division of oil and gas;
7) director, division of elections;
58; director, division of policy planning
and research;
(9) director, division of personnel;
(10) director, division of budget and
management:
(11) director,
ance;
(12
(13
(24
8

division of medical assist-

division of mental health;
division of public health;
office of telecommunica-

)
) director,
) director,
) director,
tions ;

(18) director, division of marine transpor-
tation ;

(18) director,
harbors;

(17) director, division of lands;

(18) state geologist, division of geological
and geophysical surveys;

(10) director, division of agriculture;

(20) director, division of aviation.

division of waters and
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sioners and division heads of the executive
branch of Alaska’s government.1 Specifi-
cally, it removed certain division directors
from the classified service and placed them
in the partially exempt service, provided
that the appointment of deputy heads of
each principal executive department and 19
specified directors of divisions were sub-
ject to confirmation by the legislature in
Joint session, and it prescribed procedures
pertaining to the confirmation process.

The legislative history of Chapter 82 dis-
closes that on April 28, 1975, Alaska's
Ninth State Legislature enacted Free Con-
ference Committee Substitute to Senate

S%ction 2. AS 39.06.0S0(2) is amended to
read:

(2) When appointments are presented to
the legislature for confirmation,

(A) the presiding officer of each house
shall assign the name of each appointee to
a standing committee of that house for a
hearing, report and recommendation; stand-
ing committees of the two houses assigned
the same person’s name for consideration
may meet jointly to consider the qualifica-
tions of the person appointed and may
issue either a separate or a joint report
and recommendation concerning that per-
son ; then

(B) the legislature shall, before the end
of the session in which the appointments
are presented, in joint session assembled,
act on the appointments by confirming or
declining to confirm by a majority vote of
all of the members the appointments pre-
sented.

Sec. 3. AS 39.23.040 is amended to read:

Sec. 39.25.040. Director of personnel.
The bead of the division of personnel is the
director of personnel appointed by ‘he com-
missioner of administration and responsible
to the commissioner of administration for
the execution of tbe duties and responsi-
hilities imposed by this chapter nnd the
rules adopted under this chapter. The
director of personnel must have at lenst
three years of practical working experience
In the field of personnel administration.
Sgc. 4. AS 39.25.120(2) Is amended to

read:

(2)  tbe directors, division of penonnel,
division of mental health, division of public
health, division of medical assistance, and
those other directors of the major divisions
of the principal departments of the execu-
tive branch as are specifically designated
by the governor: . .
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Bill 9. After initial passage, Governor
Hammond vetoed the hill on the ground
that Section 1 thereof impinged upon the
executive Power of appointment. On May
21, 1975 the legislature, in joint session,
overrode the veto. The act then became
|law the following day as Chapter 82 of the
197 Session Laws of Alaska (hereinafter
Chapter 82).

Subsequent to enactment of Chapter 8,
Governor Hammond appointed persons to
osts affected by the Act's provisions.
nder AS 39.05.080&12, Part of the codifi-
cation of Chapter 82, the governor was
obliged to present to the legislature for
confirmation the names of these persons.
The governor refused to do so. Appellants
then commenced this action for a declara-
tory judgment* of the constitutionality of
Chapter 8. The superior court granted
Governor Hammond’s motion for summary
judgment, declaring Section 1 unconstitu-
tional. This appeal followed.

The controlling constitutional provisions
we are called on to interpret here are con-
tained in Article 111 of Alaska’s constitu-
tion and concern the appointive powers of
thg governor.3 Article 111, Section 1pro-
Vides:

The executive power of the State is
vested in the governor.

hArticle 11, Section 25 further provides
that:

The head of each principal department
shall be a single executive unless other-
wise provided by law. He shall be ap-
pointed by the governor, subAect to con-
firmation by a majority of the members

2. AS 22.10.020(b) provides:

In case of an actunl controversy within
the state, the superior court, upon the filing
of an appropriate pleading, may declare the
rights and legal relations of an interested
party seeking the declaration, whether or
not further relief is or could be sought.
The declaration has the force and effect of
a final judgment or decree and is reviewable
as such. Further necessary or proper relief
based on a declaratory judgment or decree
may be granted, after reasonable notice and
hcarinr, against an adverse party whose

of the legislature in joint session, and
shall serve at the pleasure of the gover-
nor, except as otherwise provided In this
article with respect to the secretary of
State. The heads of all principal depart-
ments shall be citizens of the United
States.
This provision explicitly empowers the
governor to appoint and dismiss the head
of each principal department. It subjects
these executive appointments to confirma-
tion by a majority of the members of the
legislature in joint session. Article 1lI,
S_((ejctlon 26 treats related offices and pro-
vides:

When a hoard or commission is at the
head of a principal department or a reg-
platory or quasi-judicial agency, its
members shall be appointed by the gov-
ernor, subject to confirmation by a ma-
jority of. the members of the legislature
In joint session, and may be removed as
provided by law. They shall be citizens
of the United States. The hoard or
commission may appoint a prmmBaI ex-
ecutive officer when authorized by law,
but the appointment shall be subject to
the approval of the governor.

As with Section 25, Section 26 vests the
power of appointment in the ?ov_ernor and
the power to confirm in the eglslature I
oint session. Removal of Section 26
oard or commission members is as pro-
vided by law and, therefore, not necessari-
ly at the governor’s pleasure.

_As analyzed by appellants, the sole ques-
tion in this appeal is whether Sections 25
and 26 of Article 111 describe the outer

rights have been determined by the judg-
ment.

3. There is no disput* that our constitution
wna designed with a .strong executive in mind.
Executive Committee Chairman Victor Rivers
reported to the floor that "(w]e nre all
strongly agreed on the principle of the strong
executive.”  Alaska Constitutional Conven-
tion Proceedings at 1984 (hereinafter ACCP).
Accord. ACCP at 1102, 1741, 1088-88, 2038.
3103.
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limits of the legislature’s confirmation au-
thority, or whether the legislature may by
statute require confirmation of other
high-level, policy-making officials within
the executive branch. ~In arguing that
Sections 25 and 26 only establish a consti-
tutional minimum requiring that certain
appointments within the executive branch
must be legislatively confirmed, appellants
emphasize that neither Section 25 nor 26
prohibits the legislature from requiring con-
firmation of other executive appointments.
Admitting that the power to enact legisla-
tive confirmation requirements in addition
to those provided for in Sections 25 and 26
is not explicitly conferred on the legislature
by Alaska’s constitution, appellants advance
the contention that the validity of Chapte-
82 turns on whether such enactments are
within the ambit uf the constitution’s gen-
eral grant of legislative power to the legis-
|ative branch of Alaska’s government.4

In opposition, appellee Hammond pri-
marily argues that the power to confirm

4. Article 11, Section 1 of the Alaska Constitu-
tion provides in part that “[t]he legislative
power of the State is vested in a legislature

In support of their thesis that the confirma-
tion power is within the legislative power
grant of Article II, Section 1, appellants
contend that the record of tbe constitutional
convention demonstrates that the delegates
"clearly understood that the legislature would
have authority to enact statutory confirma-
tion requirements." Additionally, appellants
point to the circumstance that since the in-
ception of state'.ood both the executive and
legislative branches "have consistently acted
upon the understanding that the legislature
has such authority” and this longstanding
Interpretation should be accorded significant
weight by the judiciary In matters of con-
stitutional interpretation. okanogan Indians
v. United States (The Pocket Veto Case)
279 U.S. 655, 49 S.Ct. 403, 73 L.Ed. 894
(1929) j Hampton t. United States, 276 U.S.
394, 48 S.Ct. 348, 72 L.Ed. 624 (1928);
Doumes v. Bidwell, 182 U.S. 244, 21 S.Ct.
770, 45 L.Ed. 1088 (1901): see generally 16
Am.Jur.2d Constitutional Law § 83 (1964);
16 C.J.S. Constitutional Law 5! 32-34 (1950).

In addition appellants emphasize that this
Interpretation dates back to the first years
of statehood. Contemporaneous interpreta-
tion of fundamental law by those partlci-
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executive officers IS an executive power
which may be lawfully exercised by the
legislature” only to the extent granted by
the Alaska Constitution. Viewed in this
manner, appellee analyzes the power to
confirm executive officers as part of the
appointment process, incapable of existence
independent of the power of appointment,
and characterizes this confirmation author-
ity as a power “super-added” to the legisla-
ture’s general legislative powers. Thus,
appellee would find that Sections 25 and 26
set the maximum rather than the minimum
parameters of the legislature’s power to
confirm appointments of executive offi-
cers. This follows, according to appellee,
from the fact that legislative confirmation
is a delegated function taken from an ex-
ecutive function, and thus the breadth of
this delegated authority must be strictly
construed.8 Applying this strict interpreta-
tive criterion, appellee concludes that
Chapter 82 is violative of the separation of

patiug in its drafting has traditionally been
viewed as especially weighty evidence of the
framers' intent. Myers v. United States. 272
U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160 (1926);
Cooper Mfg. Co. v. Ferguson, 113 U.S. 727,
5 S.Ct. 739. 28 L.Ed. 1137 (1885); norfolk
d IV. Ry. Co. v. Board of Public Works, 124
W.Va. 562, 21 SE.2d 143 (19-12) ; Jones
v. Williams, 121 Tex. 94. 45 SW.2d 130
(1931).

5. Countering appellants’ contention, appel-
lee’s reading of Alaska’s constitutional history
demonstrates "an intent by the constitutional
framers to restrict legislative confirmation of
those officers set forth in Art. 111, 85 25 and
26."

The attorney general candidly admitted at
oral argument that examination of practice
between the legislative and executive branches
since statehood indicates that the executive
has ut least acquiesced t- legislative con-
firmation of certain aubcabinet officials.
However, he argued that the political reality
of a legislature dominated by the same party
as that of the governor, at, well as the minor
Interference such intervention created, in-
dicates that the executive stance In the past
should not be read as a ’conatltutu ual In-
terpretation by a coordinate branch of gov-
ernment,” but rather as a product of a real-
istic ordering of executive goals at the time.
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powers doctrine implied in Alaska’s consti-
tution.

After study of the excellent briefs and
oral arguments of respective counsel, on
March 25, 1976, this court issued an order
afflrmm(t;_ the superior court’s declaration
that Section 1 Chapter 82, SLA 1975 is
unconstitutional.  In this order we further
indicated that a full opinion would be is-
sued in due course.8

[1]  In Alaska State-Operated School

System v. Mueller, 536 P.2d 99, 103 (Alas-
ka 1975), we observed that "[t]hose who
wrote our constitution followed the tradi-
tional framework of American govern-
ment. The governmental authority of the
State of Alaska was distributedvamong, the
three branches, the executive, the legisla-
tive and the judicial." Analyzing this tri-
partite form of government provided for
Alaska, this court concluded, in public De-
fender Agency v. Superior Court, Third

Judicial District, 534 P.2d 947, 950 (Alaska
1975), that . . it can be fairly im-
plied that this state does recognize the sep-

0. At oral argument respective counsel ad-
vised that if a decision was not forthcoming
in the immediate future. Governor Hammond,
without prejudice to his position in this
appeal, intended to submit the names of
various subcabinet appointments to the legis-
lature in order to facilitate confirmatiou
hearings. Our March order was in response
to these disclosed time constraints.

7. In Public Defender AgeNCy V. Superior
Court, Third Judicial District, 534 P.2d 947.
950 (Alaska 1975), we aluo said that "[a]l-
though the Alaska Constitution does not
expressly address itself to the doctrine of
separation of powers, we have noted that often
what is implied is as much a part of the
constitution as what is expressed. wade v.
Nolan, 414 P.2d 6S9, 698 (Alaska 1960)."

In reaching this conclusion that the doc-
trine of separation of powers is implicit in
the Alaska Constitution, we cited Lira v.
Billings, 196 Kan. 726. 414 P.2d 13. 10
(1966), where the Kansas Supreme Court
acknowledged that the doctrine is implied
from the existence of three separate constitu-
tional provisions calling for three branches of
government.

8. continental dealt in part with the inherent

contempt powers of the courts of Alaska.
There we observed that the Inherent power

aration of powers doctrine."7 Our recent
OpInion 1IN Continental Insurance Cos. v.
Bayless & Roberts, Inc., 46 P.2d 398
410-11 (Alaska 1976), acknowledges that
the underlying rationale of the doctrine of
separation of powers is the avoidance of
tyrannical a%grandlzement of power by a
single branch of 1%ov_ernment through the
mechanism of diffusion of governmental
powers.8 It it clear that the doctrine is not
a common law concept; it is, however, a
brooding omnipresence by virtue of its con-
ceptually central role in the structure of
American constitutional government.

/A problem inherent in applying the doc-
trine of “separation of powers" stems from
the fact that the doctrine is descriptive of
only one facet of American government.
The complementary doctrine of checks and
balances must of necessity be considered In
determining the scope of the doctrine of
separation of powers® Both doctrines ad-
dress and are designed to resolve the prob-
lem of efficient %Jvernment versus tyrran-
ical governmentD) and have as their goal

to punish for contempt exists independently
of statute and tbat although the legislature
may regulate the procedure and enlarge the
power, 1t cannot “ . ‘without trench-
ing upon the constitutional powers of the
court, and destroying the autonomy of that
system of checks and balances which is one
of the chief features of our triple-department
form of government. fctte»- the power itself."”
Continental Ins. Cos. v. Ba/less <£ Roberts,
Inc., 548 P.2d 398. 410 (Alaska 187i»).
quoting In re S*hortridge, 99 Cal. 526. 528. 34
P. 227, 229 (1S93).

Tho doctrine prohibits ono branch from
encroaching upon and exercising the powers
of another branch. Mgers v. United States,
272 U.S. 52,47 S.Ct. 21, 71 L.Ed. 160 (1926);
Oiss v. Jordan, 82 Ariz. 152, 309 P2d 779
(1957).

9. ". . . a dynamic relationship of co-
operation and conflict. R. Treso-
[Inl & M. Shapiro, American Constitutional
Law 9 (3d ed, 1970) [hereinafter Tresolini).

10. Tresolini, supra note 9. at 11. compare
0*Donoghue W United States, 259 U.S. 516,
530, 53 S.Ct. 740, 77 L.Ed. 1356. 1360 (1933)
and United Publie Workers of America v.
Mitchell, 330 U.S. 75. 01. 67 S.Ct. 556, 565.
91 L.Ed. 754. 708 (1947).
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the ﬁrotection of the electorate from tyran-
ny.1l In the instant appeal, the parties, in
recognition of the controlling nature of the
issue, dispute the meaning of the doctrine
of separation of powers, and its implica-
tions for the determination as to whether
Chapter 82 is violative of Alaska’s consti-
tution. In our view, the doctrine is of im-
[[)o_rtance to the resolution of the merits of
his appeal, for if the doctrine clearly pre-
Cludes ' legislative intervention g‘by con-
firmation) in the appointment of execu-
tive officials, or requires “strict depart-
mentalization,” then Chapter 82, which
purports to authorize legislative "“med-
dling” in the exercise of an executive pow-
er, Is unconstitutional because it would be
wolatastlve of separation of powers require-
ments.

[2]  In determining if Chapter 82 vio-

|ates the doctrine of separation of powers,
which is implicit in Alaska's constitution, it
IS necessary to answer the threshold ques-
tion whether the appointment of executive
officers is a legislative or executive func-
tion. Under the structure envisaged by

[1. Justico Broudeis wrote, dissenting in

Mgers v. United States, 272 U.S. 52, 293-
95, 47 S.Ct. 21. 85, 71 L.Ed. 160. 242-43
(1920):
The doctrine of the separation of powers
was adopted by the Convention of 1787
not to promote efficiency but to preclude
the exercise of arbitrary power. The
purpose was not to avoid friction, but. by
means of the inevitable friction incident
to tbe distribution of tbe governmental
powers among three departments, to save
the people from autocrac%. Co In
America, as in England, the conviction pre-
vailed then tbat the people must look to
representation assemblies for the protection
of their liberties. And protection of the
individual, even if he be an official, from
the arbitrary or capricious exercise of
power was then believed to be an essential
of free government.

compare C. Antieau, 2 Modern Constitution-
al Law | 11:13. at 200 (1st ed. 1969) :

Tho doctrine of separation of powers was
deemed necessary by the framers of tho
Constitution for two principal purposes:
first, to protect the liberty of the citizen;
and second, to safeguard the independence
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Alaska’s fundamental charter, the legisla-
tive power of the state is vested in the
legislature,2 the executive power in the
governor,13and the judicial power in a su-
preme court, a superior court and such ad-
ditional courts as established by the
legislature. 14

Appellee contends that the appointment
of executive officers is an  executive
function.®® We find appellee’s contention
most persuasive. In addition to vesting the
executive power of the state in the gover-
nor, Section 16 of Article 111 provides that
“[t]he governor shall be responsible for
the faithful execution of the laws" In
view of the responsibilities imposed by
Section 16, and the authority granted by
Section 1 the governor is necessarily
clothed with the power to appoint subordi-
nate executive officers to aid him in carry-
ing out the laws of Alaska.18 Thus, we
conclude that the appointment of executive
officers is an executive function;I7 for
without such a power, the responsibility
for executing executive duties would be
diffused and the goal of separation of
branches of government, avoiding too

of each branch of the government and pro-
tect it from domination and interference by
the others.
cf. Warren v. Boucher, 543 P.2d 731. 734.
737 (Alaska 1975).

12. Art. 11, § 1. Alaska Const.
13. Art. I11. 5 1. Alaska Const.
14. Art. 1V, 8 1, Alaska Const.

15. There is no dispute here that the ap-
pointees subjected to legislative confirmation
by Chapter 82 are executive officers.

16. Ahearn v. Bailey, 104 Arlz. 250, 451 P"d
30 (1969).

17. In Springer & Philippine Islands, 277 U.S.
189. 202. 48 S.Ct. 480, 482, 72 L.Ed. 845,
849 (1927), the Supreme Court said:

Legislative power, as distinguished from
executive power, is the authority to make
laws, but not to enforce thcm or appoint
the agents charged with the duty of such
enforcement. The latter are executive func-
tions.

See also Myers v. United States, 272 U.S.
56. 115-16, 47 S.Ct. 21. 24-25. 71 L.Ed.
160, 165-60 (1920).
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great a concentration of power in one
ranch, would be defeated.

[3]  Given our conclusion that under

Alaska’s constitution the appointment of
subordinate executive officers by the gov-
eror is an executive function, it is then
necessary to determine the nature of the
legislature’s confirmation powers. Here
we are in agreement with appellee’s analy-
sis that under Alaska's constitution confir-
mation is a specific attribute of the appoin-
tive power of the executive.18 Other courts
which have been called upon to resolve this
issue have been unanimous in their_hold-
ings that confirmation is not a distinct
legislative power, but rather a part of the
executive power of appointment which has
in turn been delegated in some specific in-
stances by constitution to the legislative
branch of government.19

In light of the nature of the legislature's
power of confirmation, the question wheth-
er Sections 25 and 26 of Article III de-
scribe the outer limits of the legislature’s
confirmation authority, or whether the leg-

18. In Myers v. United States, 272 U.S. 56.
169. 47 S.Ct. 21. 43. 71 L.Ed. 160. 187
(1926), the Supreme Court termed confirma-
tion a power "super added" to those pos-
sessed by the legislature.

19. Myers v. United States. 272 U.S. 56. 138-
39, 47 S.Ct 21. 32-33, 71 L.Ed. 160, 174-75
(1926) ; wittier v. Baumgartner, 180 Neb.
446, 144 N.W.2d 62, 67 (1966) ; Spears v.
Davis, 398 S.W.2d 921 (Tex.1966); walker
v. Baker, 145 Tex. 121, 196 S.W.2d 324
(1946); state v, Dowling, 167 La. 907. 120
So. 593 (1928) ; people v. Shawver, 30 IVyo.
360, 222 P. 11 (1024).

20. Compare TParicicJk v. State ex rel. Chance,
548 P.2d 384, 391-06 (Alaska 1076).

21. In 0"Donoghue V. United States, 289 U.S.
516, 530. 53 S.Ct. 740, 743, 77 L.Ed. 1356
(1933) (emphasis added), the Supreme court
said:

The Constitution, in distributing the pow-
ers of government, creates three distinct
and separate departments—the legislative,
the executive, and the judicial. This sepa-
ration is not merely n matter of convenience
or of governmental mechanism. Its object
is basic and vital. Springer V. Philippine
Islands, 277 U.S. 189. 201, 48 S.Ct. 480,
72 1.Ed. 845: namely, to preclude a com-

islature may by statute re(i_uire confirma-
tion of other high-level, policy making of-
ficials within the executive branch, admits
of but one resolution. As to this issue, we
think the provisions of Sections 25 and 26
of Article 111 are clear and unambiguous.2)
Thus, we conclude that Sections 25 and 26
mark the full reach of the delegated, or
shared, appointive function to Alaska’s leg-
islative branch of government.*1

[4-6] The lack of ambiPui in Sec-
tions 25 and 26 of Article 11T of the Alas-
ka Constitution mandate that this court in-
terpret these express provisions as embody-
ing not only the maximum parameters of
the delegation of the executive appointive
authority through the legislative confirma-
tion function but, further, that they deline-
ate the full extent of the constitutions ex-
press grant to the legislative branch of
checks on the governor’s power to appoint
subordinate executive officers. In our
view, the separation of powers doctrine re-
quires that the blending of governmental
powers will not be inferred in the absence
of an express constitutional provision.2

mingling of these cssentinlly different pow-
ers of government in the same hands. And
this object is none the less apparent and
controlling because there is to be found in
the Constitution an occasional specifio pro*
vision conferring upon a given department
certain functions, which, by their nature,
would otherwise fall within the general
scope of the powers of another. Such ex-
ceptions serve rather to emphasize the gen-
erally inviolate character of the plan.

22. compare Leege U. Martin, 379 P.2d 447,
450 (Alaska 1963). see also State V. Camp —
bell, 536 P.2d 105, 110-11 (Alaska 1975),
where we said (footnotes omitted):

This court is admittedly under a duty to
reconcile, whenever possible, challenged
legislation with the constitution by render-
ing a construction that would harmonize
the statutory language with specific consti-
tutional provisions. However, in fulfilling
that duty, the extent to which the express
language of the provision can be altered
and departed from and the extent to which
the infirmities can be rectified by the use of
implied terms is limited by the constitu-
tionally decreed separation of powers which
prohibits this court from enacting legisla-
tion or redrafting defective statutes.



g Alaska

To hold otherwise would emasculate the
restraints er}gendered by the doctrine of
separation of powers and result in poten-
tially serious encroachments upon the exec-
utive by the legislative branch, because
there would be no logical termination point
to the legislature's confirmation of execu-
tive appointments.*3

~The superior court’s judgment is Af-
firmed.

CONNOR and BURKE, JJ., not partici-
pating.

Vi S5 HTBUMH Hilly

Kenneth D. MOORE et al., Appellants,
v.
STATE of Alaska et al., Appellees.

STANDARD OIL COMPANY OF CALI-
FORNIA, Cross-Appellant,

v.
Kenneth D. MOORE et al., Cross-Appellees.
Nos. 2551, 2587.

Supreme Court of Alaska.
July 9, 1976.

Fishermen and owner of lodge on Ka-
chemak Bay brought action challenging le-
gality of sale of certain offshore oil and

as leases in the Bay. The Superior
ourt, Third Judicial District, Anchorage,
Thomas E. Schulz, J., granted defendants’
motion for summary judgment and fisher-
men and lodge owner appealed. The Su-
preme Court, in separate opinions by Con-
nor and Rabinowitz, JJ., held that the ac-
sion was not barred by laches; that legal
requirements concerning ﬁubllcatlon of no-
tice of sale were met; “that determination
that the sale was in the best interests of
the S ite was required to be made prior to
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the sale; that contention that no such deci-
sion had been made was subject to judicial
review; that the director of the division of
lands had not made such a determination;
that remand was required for determina-
tion of whether commissioner of natural
resources had relieved the director of the
division of lands of the responsibility for
making that decision; that director of di-
vision of lands was required to consult
with planning acgenue_s_ in two cities and
one borough n the vicinity of Kachemak
Bay prior to entering into the sale; but
that rule requiring the director to enter
into such consultation would be applied
prospectively only.
Remanded.

Dimond, J. pro tem., dissented in part
and filed an opinion in which Rabinowitz,
J., concurred.

~ Connor, J., filed a statement dissenting
in part.

1. Appeal and Error <8=949
Equity <3=84 )

Decision to sustain a defense based on
laches is properly addressed to the discre-
tion of the trial court and wall not be over-
turned unless the Supreme Court feels a
definite and firm conviction that a mistake
has been committed.

2. Appeal and Error <3=1169(8) )
~Although clear error in a trial court
ruling cannot be demonstrated by merely
showing a conflict in evidence and Su-
preme Court will not reweigh conflicting
evioence, existence of conflicts in evidence
which give rise to genuine issues of mate-
rial fact provides an adequate ground for
reversal of a grant of summary judgment.

3. Equity <S=72(l) _

efore the equitable doctrine of laches
can be applied, defendant must show that
the plaintiff was guilty of inexcusable de-
lay and that the delay resulted in undue
prejudice to the defendant.

23. Our holding make* it unnecessary to discuss any of the other arguments advanced in this

appeal.
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Date of Committee Action:

The JUDICIARY Committee considered: CSSJR 6(FIN)
CS FOR SENATE JOINT RESOLUTION NO. 6 (FINANCE) DESECRATION OF U.S. FLAG

Relating to an amendment to the Constitution of the United States prohibiting desecration of the Flag of the
United States.

ECOMMENDATIONS: JI | [V, it\\ *xSSDS title
e replace vw[t) 4tCD CD O0J K U>(JWJ\fI.axfswdtfe
[ ] have attached amendments(s)
~*3 do pass
(] do not pass
[ ] no recommendations
[ ] individual recommendations
[ ] additional referral to the Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(s): 7 APPROVES PREVIOUS: (0touDm)
[ ] fiscal impact [ ] fisal notc(s)

[ ] zero fiscal note P C XK zctcM isS  note(s)




M) WA;. m

FISCAL NOTE

>

STATE OF ALASKA V
1991 LEGISLATIVE SESSION

No.

WV,
(_

m 1

Bill Version: S T P\ (n
() PublishDate: ~//£/79/

NIV € —

Revision Date: — - Department Affected:
Title:  ~r- <2t~  "-e.c.cewv rim BRU:
n S 4'(3. I Component:
Sponsor: *UAn-Pf
Requestor: COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94
PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 N 0

CAPITAL 0 0 0

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL a A <0
POSITIONS:

FULL-TIME a> 0

PART-TIME 0 o (0
TEMPORARY a 0 CD

Estimate of current year impact:

Prepared By:
Division:

Approved by Commissioner

Agency: Changes in £3 2.TR, L (Tv* )
have no fiscal impact! This
Distribution (by preparer): Legist; fScal*noteis appropriate?”

FY 95

Rev 10/80 Comfp Airip (iniH al 1

FY 96 FY 97
0 0
0 a

06

CD

Date: -V-a& i2.1Q 9/

3r-0MB- & Impacted Agency(ies).

Page L ofl



STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date: December 19,

Tidall m.Constitution of the United StatesBRU:

Fl

1991

prohibiting desecration of the flag...

Sponsor: Senator Zharoff

Requestor:

Governor's O ffice

SCAL NOTE

Department Affected:
Prosecution,
Component:

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Do*ars)

GENERAL FUND -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current Year impact:_

93

FY 94

FY 95 FY 96

ANALYSIS: (Attach a separata page if necessary.)

Please see the attached analysis.

Rihdt

Prepared By:

Division: Administi

Approvod by Commissioner:
Agency: Department of

RRéblaadd |1\NP &ggeses, ieectdor

Charles E.

Law

phone:

/'L u . | W Da,a:
Cole, Attorney General

BILL NO.

HCSCSSJR 6

Department of Law

Criminal Justice Litigation

FY 97 FY 98
-0- -0-
-0- -0-
-0- -0-
&65-3672_
Pece,itier 1,91

Dato:

December 19.1991

Distribution (b praparer): Lag, An,, Lagjalatta Sponsor. Raueator. OVB/DBR Qov. Lag*, Otc, &Impectad Agancyliadl.

Rav 10/7/31



n BUBO

CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HCSCSSJR 6

The House Judiciary Committee substitute for CSSJR 5 calls upon the
Congress of the United States to prepare and present to the legislatures of the
several states an amendment to the United States Constitution that would empower
the Congress and the legislatures of the several states to prohibit the physical
desecration of the Flag of the United States. SJR 6, which is a communication
from the Alaska State Legislature to the Congress of the United States, will not
have a fiscal impact on the Department of Law.

page 2 of



»ivo/vu nuiii
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y'r.. STATE OFALASKAS (~ Bill Version CSSIR 6(FIN)
1939% LEGISLATIVE SESSION (H) Publish Date: 5/14/91
Revision D ate Department Affected: Department of Law

Title: “<..Constitution of the United States BRU: Prosecution
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Sponsor: Senator Zharoff
Requestor: Senate M iclare COMPONENT SERIAL NO.
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OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY o7

PERSONAL SERVICES

TRAVEL

CONTRACTUAL
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EQUIPMENT
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TOTAL
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FULL-TIME -0- -0- -0- -0- -0- 0-
PART-TIME
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ANALYSIS: (Attach a separate p:ge Hnecessary.)

Please see the attached analysis.

Prepared By:  "flicKara 1. Pe'gulj*._Director? Phone: 465-3672

Division: AdmInlstratlverSjer®lcts®/ jfz/Aj ~a,0< February 4. 1991
Approved by Commissioner: Charles E, Cole U Attorney. General

Agency: Department of Lav Qaie: February 4, 1991
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CONTI&UATION of FISCAL NOTE ANALYSIS

For BiHjResquHon No. STR fi

Senate Joint Resolution No. 6 calls upon the Congress of the United
States to propose an amendment to the United States Constitution that would
empower the Congress and the legislatures of the several states to prohibit the
physical desecration of the Flag of the United States. SJR 6, whicn is a
communication from the Alaska State Legislature to the Congress of the United
States, will not have a fiscal impact on the Department of Law.
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Date of Committee Action:
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CS FOR SENATE JOINT RESOLUTION NO. 6 (FINANCE)

FURTHER REFERRALS: (Judiciary

CSSJR 6(FIN)
DESECRATION OF U.S. FLAG

Relating to an amendment to the Constitution of the United States prohibiting desecration of the Flag of the
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A lI™Nik a State Legislature
HOUSE OF REPRESENTATIVES

i _ House State A ffairs Committee
Official Business P.O. Box V

State Capitol
Juneau, Alaska 99811

May 13, 1991

.. MEMORANDUM

TO: Representative Dave Donley, Chair
House Judiciary Committee

FROM: Representative Gene Kubina, Ch
House State Affairs Committee

SUBJECT: SJR 6: Desecration of the U.S. Mag

The House State Affairs Committee has heard SJR 6, suRportlng an
amendment to the U.S. Constitution to prohibit desecration of the U.S. flag.
Due to time constraints and the Committee's desire not to delay action on
the resolution, no testimony was heard on SJR 6 before it was passed out
with no recommendations.

Since there were no people signed up to test’fy at the hearing of SJR 6, the
House State Affairs Committee respectfully requests the House Judiciary
Committee to allow the public an opportunity to testify on the resolution.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.0. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Slop 3101

MEMORANDUM May 19, 1991

SUBJECT: Flag Desecration (HCS CSSJR 6 (Judiciary) (Work Order No.

7-LS0337\G)
TO: Representative Dave Donley
FROM: Jerry Luckhaupt

Legislative Counsel

Question Presented: Can HCS CSSJR 6 (Judiciary) be construed to be an
application by the legislature for a constitutional convention under Art. V of the
United States Constitution?

Answer: No. See discussion.
DISCUSSION
Article V of the United States Constitution provides:

The Congress, whenever two thirds of both houses shall deem it
necessary, shall propose amendment to this Constitution, or, on the
application of the legislatures of two thirds of the several states, shall
call a convention for proposing amendments, which, in either case, shall
be valid to all intents and purposes, as part of this Constitution, when
ratified by the legislatures of three fourths of the several states, or by
conventions in three fourths thereof, as the one or the other mode of
ratification may be proposed by Congress: Provided that no amend-
ment which may be made prior to the year one thousand eight hundred
and eight shall in any manner affect the first and fourth clauses in the
ninth section of the first article; and that no state, without its consent,
shall be deprived of its equal suffrage in the Senate.

This provision provides that the Congress may: (1) propose constitutional
amendments for ratification by the states; or (2) call a constitutional convention to
propose amendments to the constitution. HCS CSSJR 6 (Judiciary) merely asks
Congress to propose a constitutional amendment for ratification by the states. By its



Representative Dave Donley
May 19, 1991
Page 2

own language it does not ask Congress to call a constitutional convention to propose
amendments to the constitution.-*'

If you are concerned that somehow HCS CSSJR 6 (Judiciary) could be read as a call
for a constitutional convention, language could be inserted on p. 2, line 26 of the
resolution, following *'United States™ to say:this request does not constitute a call
for a constitutional convention".

If | can be of further assistance, please contact me at your convenience.

GPL:Imb:gc
91-196.1mb

SJR 6 as originally introduced asked in the alternative that Congress: (1) propose a constitutional
amendment for ratification by the legislatures of the several states; or (2) call a constitutional
convention to consider an amendment that would prohibit the desecration of the flag. The call for
the constitutional convention was eliminated in the Senate Finance Committee. Sec CSSJR 6
(Finance).



LEG. AFFAIRS - KODIAK

Alaska State Legislature

Please enter into the record my testimony to the -House Judiciary-Commlttse
committee name

committee on  SJR 6 - Flag DeBecrationHatpfi May 15, 1991 - 1:30pm
bill/subject

(1) Some have gone to far in damaging the flag and the freedom it.
stands for.

(2) We in the American Legion in the State of Alaska demand that
something be done to protect our .flag from desecrationo
Not to protect our flag from burning is not'adceptable.

(3) We are outraqed because we fought to keep it free. No one
should be allowed to deBtroy our flag.

Signed: .William Bishop
Testifier /
American Legion Post 17 /N.E.C. State of Alaska
Representing (Optional)
PO Box 687
Address
(907) 486-3258
Phone No.



Alaska State Legislature

Please enter Into the record my testimony to the -House Judiciary.cgnwittee,.
committee name

committee on SJR 6 r-?U{t?P««cratlon_dated May 15, 1991 - H30 pnm
bill/subject

The American Legion with its 8700 members strongly recommends
that SJR 6 be passed. | has been proven through the supreme

court that laws that have been passed by congress do not do
the job.

William Hogan uJdlm w

Testifier

Service Officer. American Leglon'-Post 17
Representing (Optional)

PO Box,687 _ Kodiak,_ Alaska 99615
Address

486-3258
Phone No.

Signed:
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The JUDICIARY Committee considered: CSSJR 18(JUD)am

CS FOR SENATE JOINT RESOLUTION NO. 18 (JUDICIARY) am
SUPPORT FED ACT ON VIOLENCE AGAINST WOMEN

Relating to federal legislation against violence to women.
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No. I
FISCAL NOTE N _
ill Version: . 5 | R | &
STATE OF ALASKA (S) Publish Date: 2 [ /] 7]
1991 LEGISLATIVE SESSiuN

Revision Date; ) Department Affected: NA
Title' Relating to S15, afederal bill bru-

against violence to women Component:

Sponsor; Sturgulewski
Requestor: Sen. State Affairs COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL 0

POSITIONS: .
Changes inc”sK f;g (
FULL-TIME have no fiscal i1iJpact. ~This

PART-TIME fiscal note is appropriate.

TEMPORARY . .
date  Comte Aide (initial)

Estimate of current year impact: none-

ANALYSIS: (Attach a separate page ifnecessary.) while there is no fiscal impact with passage
of SuR-18, Congressional passage of S15 could result in additional federal funding to
assist prosecutors, police, public safety departments, etc. in combating violence

against women.

Prepared By: Senate State Affairs Committee Phone: 4674522
Division: Alaska Leg Date: 2-27-91
Approved by Sen. Rat Koaey n

Agency: Chair, Sen. State /iffaifs [ Date: 2-27-91

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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No. 1
STATE OF ALASKA Bill Version: HIR 27 .
1991 LEGISLATIVE SESSION (H) Publish Date: 3/21/91
Revision D ate: Department Affected: Legislative Affairs Agency
Title: Relating to S. 15, a federal BRU:

bill against violence to women
Component:

Sponsor: Rep. B. Davis
Requestor:  House State Affairs Committee COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES -0 - -0- -0- -0- -0- 0-
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -

CAPITAL -0 - -0 - -0 - -0 - -0 - -0 -

REVENUE -0- -0- -0 - -0 - | -0- -0 -

FUNDING: (Thousands of Dollars) %

GENERAL FUND -0 - -0- -0 - -0 - -0- >
FEDERAL FUNDS \
OTHER

TOTAL -0 - -0 - -0 - -0 - -0 - 0- 0 <

POSITIONS: N/A i k

FULL-TIME
PART-TIME
TEMPORARY .-

Estimate of current year impact:

Ptepsred By* House State Affairs Committtee Phone* 465—4859
Division: D ate:

Approved by Commissioner: Representative Gene Kubina,

Agency: House State Affairs Committee .

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Rev 10/90 Page of



g>tate legislature

illl C STREET. SUITE 430

ANCHORAGE, ALASKA “>»503
(907) 561-7615
SENATOR o
ARLISS STURGULEWSKI NG BoXY
JUNEAU. ALASKA 99811
(907)465-3818
Senate
MEMORANDUM 04 April 1991
TO: Representative Dave Donley

Chairman. House Judiciary Committee
FROM: Senator Arliss Sturgulew: s
RE: SJR 18

| would appreciate your scheduling SJR 18 for a hearing before your
committee at your earlieSt convenience.

This resolution is_to express support on the part of the State of Alaska
for S. 15 as well as sections 201 and 241-272 of S. 472, federal legislation to
provide national leadership and funding for programs to end violence against
women. S.15 is expected to increase funds for prosecutors, police, public
safety departments, shelters, and rape crisis centers to increase prevention,
intervention, and response to this growing national problem. S. 472
addresses the problem as well with provisions to improve the reporting of
sexual assaults at school campuses, fund education grants to reduce
domestic violence and to create a national task force on violence against
women.

Please contact me or Melissa Fouse of my staff if you have any
questions.
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o . o VIl
_ti | \V -, J. h,\l'a 1w J\Ju

EPARTMENT OF PUBLIC SAFETY P.O. BOX N

JUNEAU. ALASKA 99811-1200
PHONE: (907) 465-4356
COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT
OFFICE ADDRESS: 450 WHITTIER STREET

March 12, 1991

Ihe Honorable Arliss Sturgulewski
Alaska State Senate

P.0. Box V

Juneau, AK 99811

Dear Senator Sturgulewski:

On behalf of the Council on Domestic Violence and Sexual Assault, 1 would
like to thank you for sponsoring Senate Joint Resolution No. 18 supporting
S.15, which is federal legislation titled the Violence Against Women Act
of 1991. S.15 draws attention to the growing problem of violence toward
women and strengthens the efforts of victims®™ services, law enforcement
and other agencies to deal with these issues.

Domestic violence and sexual assault are primarily directed towards women.
National studies show that ninety-five percent of victims of domestic
violence are women. It is estimated that more than 13,000 women living in
Alaska have required medical treatment for injuries caused by domestic
violence during their lives. Alaska continues to have one of the highest
rates of rape of women of any state. In 1988, the reported rate of rape
in Alaska was 53 per 100,000 compared to a national reported rate of rape
of 38 per 100,000.

The national attention and resources derived from this legislation will
benefit our state. It is important that the Alaska Legislature support
S.15, and your recognition of the significance of the Violence Against
Women Act of 1991 is appreciated.

Sincerely,

@hairKLaI,,ser
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