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In the last several decades, a 
vocal minority, popular with the 
major news media, has put forth a distoned interpretation of 
the Second Amendment to the United States Constitution.

This has been done for the avowed political purpose of 
removing the Second Amendment as an obstacle to their goal 
of depriving private citizens of some or all of their firearms. 
And, as with virtually all attempts to minimize precious 
freedoms guaranteed by the Bill of Rights, this vocal minority 
has twisted the original and very plain meaning of the right to 
keep and bear arms.

The right to keep and bear arms, like many of the other 
rights guaranteed by the Bill of Rights, did not have its origin 
in the Second Amendment. Rather, this fundamental, 
individual right, largely developed in English jurisprudence 
prior to die Revolutionary War, pre-dates the U.S. 
Constitution and was part of the common-law heritage of 
the original colonies.

flic tenets of this common law were echoed by individual 
rights champions including Patrick Henry who, fearful of the 
power of Congress over both a standing army and the militia, 
told delegates to the Virginia Constitutional Convention, "the 
great object is. that every man be armed... Everyone who is 
able may have a gun." Furthermore. Henry said. "Are we at 
last brought to such a humiliating and debasing degradation, 
that we cannot be trusted with arms for our own defense?... If 
our defense be the real object of having those arms, in whose 
hands can they be trusted with more propriety, or equal safety 
to use. as in our own hands'?"

Noted contemporary jurists like Supreme Court Justice 
Black have upheld die principles set down in the Second 
Amendment, commenting, "Its provisions may be thought 
outdated abstractions by some. And it is true dial diey were 
designed to meet ancient evils. But they are the same kind of 
human evils that have emerged from century 
to century wherever excessive power is sought 
by die few at the expense of the many."

Social strife dating back to the Reconstruc­
tion Period has issued continuous challenges 
to the Second Amendment. Firearm prohibi­
tion laws have been passed to satisfy political 
opportunity or appease vested interests. Yet 
upon 15 occasions various courts have struck 
down laws that violated the peoples' right to 
keep and bear amis.

V i g i l a n c e  In B e h a l f  

O f  liberty;

T h e  S e co n d  A m en d m en t in 
Its 2 0 0 th Year.

By James Jay Baker In Uniled Slates v. 
Cruikshank, the first case in 

which the Supreme Court had the opportunity to interpret the 
Seem d Amendment, the Court plainly recognized that the 
right if the people to keep and bear arms was a fundamental 
right vhich existed prior to the Constitution when it stated 
that si ch a right “is not a right granted by the Constitution... 
neither is it in any manner dependent upon that instrument for 
its existence "

In Prcsserv. Illinois, although Lie Supreme Court 
affirmed die holding in Cruikshank that the Second Amend­
ment, standing alone, applied only to action by the federal 
government, it nonetheless found the states without power to 
infringe upon the right to keep and bear arms:

“It is undoubtedly true that all citizens capable of bearing 
amis constitute the reserved military force or reserve militia 
of the United States as well as of the States, and in view of 
this prerogative of the general government, as well as of its 
general powers, the States cannot, even laying the constitu­
tional provision in question out of view, prohibit the people 
from keeping and bearing arms, so as to deprive the United 
Stales of their rightful resource for maintaining the public 
security and disable the people from performing dieir duty to 
the general government."

More recently, the Supreme Court has continued to 
uphold the classic interpretation of the peoples' right to keep 
and bear arms. In Per/rich v. Department of Defense, the 
Court, in 1990. affirmed that “militia" referred to a body of 
armed citizens trained to perform military duty. And in U.S. 
v. Verdtigo-Urquidcz. the Court held that die term “the 
people." protected by the Second Amendment, as well as the 
First, Fourth and Nindi Amendments, are a class of persons 
who are part of a national community, or who have odierwise 
developed sufficient connection with diis country to be 
considered a part of that community, i.e.. all citizens, as well 

as legal aliens in the United States.

The Second Amendment will continue to 
be tested by the tribulations of the moment, 
just as it will continue to prevail due to die 
unyielding power and clarity of its intent. 
This is the Bill of Right's legacy to a free 
people, and the truth on which it endures.

James Jay Baker is an attorney and 
executive director of the NRA‘s Institute 
for Legislative Action.
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A D V E R T IS E M E N T

B y John Martin

X lie Second Amend­
ment to the Constitution of 
the United States guarantees 
the zens of this nation the right to keep and bear 
arms. Fully and clearly the framers of our federal 
Bill of Rights intended to protect a fundamental 
individual right and not, as some detractors claim, 
merely to protect an organized militia. And. just as 
clearly, history shows that the 14th Amendment to 
the federal Constitution applies the protections of 
the Second Amendment to the states and localities.

We have this assurance in the Founding F ibers’ 
own words, confirmed by the well-documented 
research of the nation's foremost constitutional 
scholars. But, what we do not have is an opinion 
issued by the United States Supreme Court — a 
ruling that states, without reservation, that the 
freedoms protected by the Second Amendment not 
only protect against the federal government but 
against state laws or local ordinances as well.

^Without such a clear High Court opinion, many 
state and local governments believe they have the 
power to restrict or even ban altogether the exercise 
of the rights protected by the Second Amendment. 
This is why 43 states have now placed into their 
constitutions provisions expressly guaranteeing their 
citizens the right to keep and bear amis, thereby 
protecting the exercise of the right 
to keep and bear arms against state 
laws and local ordinances.

Today 1 can point out with pride 
that Maine is among these 43 
states. Indeed, people here have 
only recently indicated, through the

F i r e a r m s  B y  A n d  

F o r  T h e  P e o p l e . power of tt free electorate, 
that they overwhelmingly 
support the tenets of the 

Second Amendment, and that they believe that the 
citizens of Maine should insure those protections 
without having to wait for the U.S. Supreme Court to 
hear, consider, and decide a case involving a state or 
local gun law. Carefully selected strong language in 
our newly revised right to keep and bear arms provi­
sion will prevent any future attempts to sidestep or 
weaken this vital constitutional principle. We arc now 
squarely and proudly in line with the thinking of men 
like Madison and Jefferson. The citizens of Maine 
have spoken, and this basic right so dear to our 
democracy will never be decimated by fad, trend or 
petty political maneuvering.

It should be obvious by now to all of us serving in 
government that the right to keep and bear arms is 
vital to the freedom of the American people. Millions 
of liberty-loving individuals have made this perfectly 
clear in 43 states, just as the constitutional framers 
made themselves perfectly clear when they penned 
these historic words: "A well-regulated militia, being 
necessary to the security of a free state, the right of the 
people to keep and bear arms, shall not be infringed.”

I t  now remains for lawmakers in the remaining 
seven states to consider this issue and to review the 

need in their states for the protec­
tions we now enjoy in Maine.
The meaning of the Second 
Amendment is clear. In keeping 
with the spirit of our nation’s 
sacred Bill of Rights, let us show 
the courage and the statesmanship 
to let the peoples’ will be done.

John Mm tin is Speaker of the 
Maine House of Representatives.

FOR MORE INFORMATION CONTACT Till: NATIONAL RIFLE ASSOCIA1 li .VS St ATE AND LOCAL AFFAIRS DIVISION. IMNIRIIODH ISLAND AVE.. N.W..
WASHINGTON, D C. IlKI.Vi . IW(l NATIONAL RIFLE ASSOCIATION



Limiting c a m p a i g n  costs

by Jeffrey B. Garfield and Robert M. Stern

Many states are wrestling with 
skyrocketing campaign costs 
and the ethics of candidates 

keeping campaign funds for person­
al use.

lb  help them  through the m ine­
field of campaign financing, the 
Council on Governmental Ethics 
Laws has released an 88-page mod­
el law.

While the model law contains the 
traditional lim its on contributions 
from persons and political action 
committees, it also includes innova­
tive provisions on campaign financ­
ing.

More funds chan ever are being 
given to incum bents not facing re- 
election. These contributions often 
are given when im portan t legisla­
tion is pending. The model law con­
ta ins two options: a ban on contri­
butions while the legislature is in 
session or a  ban on all non-election 
year contributions.

Limiting big donors

Contributions from donors other 
than  individuals are beginning to 
dominate sta te  races. The days of 
the mom and pop contributor and 
the $20 spaghetti d inner are over. 
Yet, most people believe th a t indi­
vidual contributions are the most 
important part of political fundrais­
ing. The model law lim its the ov r- 
all am ount of non-individual con­
tributions to one-third of the total 
received.

A candidate's own funds comprise 
an increasingly large percentage of 
overall giving, as candidates lend 
their campaigns money in hopes of 
victory and then repuyment. This, 
however, can create a major percep-

Jeffrey B Garfield is executive director 
and general counsel for the Connecti­
cut State Elections Enforcement Com­
mission. Robert M. Stern is co-director 
and general counsel for the California 
Commission on Campaign Financing, a 
Los Angeles private research organi­
zation.

tion problem: money donated to the 
campaign after the election to re­
pay a debt to the candidate is really 
going into the candidate’s personal 
pocket.

The U.S. Supreme Court has ruled 
a sta te  may not lim it how much 
a candidate can give his own cam­
paign, but the court has not extend­
ed the ruling to loans. Kentucky, 
where many candidates have lent 
th e ir campaigns huge sums, has 
enacted a law th a t lim its loans but 
not contributions from candidates. 
The model law uses Kentucky’s 
approach.

Contractors w ith pending bids 
often make campaign contributions 
to public officials considering those 
bids. A common example is when 
cable companies bid on lucrative 
franchises. Even when there is no 
evidence of a quid pro quo, most 
people concede it doesn’t  look right. 
The model law uses a widely praised 
Gardena, Calif., law provision to 
restric t such contributions.

A public approach

Many state and local governments 
have limited how much a candidate 
can spend in an election. Because of 
the 1976 U.S. Supreme Court opin­
ion Buckley vs. Valeo, expenditure 
lim its only can be imposed on can­
didates who accept public campaign 
financing. While many people as­
sume the public is unwilling to use 
taxes to finance campaigns, in the 
last 10 years, voters have approved 
public financing of campaigns in 
Sacramento County, Calif., New 
York City, King County, Wash., 
Tucson and Los Angeles. These pub­
lic campaign financing proposals 
were linked to expenditure ceilings 
and other reforms.

The COGEL model law provides 
th a t funds for public financing be 
derived from an income tax check­
off sim ilar to the check-off on feder­
al tax returns. Unlike most public 
financing systems, however, it does

not provide for m atching funds, but 
gives a maximum am ount to all 
candidates who raise a qualifying 
amount.

The model law’s campaign disclo­
sure and reporting provisions re­
flect the long-standing policy th a t 
the public is entitled to know a cam­
paign’s financial influences. Tb in ­
crease public access to reports, the 
model law calls for convenient filing 
locations.

The model law proposes legisla­
tion to deal w ith disclosure of in ­
dependent expenditures by PACs, 
special reports listing contributions 
by government contractors, and 
timely reporting of large contribu­
tions and expenditures made late 
in a political campaign.

Tb monitor and enforce campaign 
finance laws, the law calls for an 
independent b ipartisan  board or 
commission. The law balances the 
need for secrecy in the investigatory 
stage w ith the need for sunlight 
in the hearing  stage of an  agency 
proceeding. The agency needs en­
forcement options, including the 
authority  to impose civil fines, to 
address the wide range of violations 
and circumstances. A citizen check 
on the agency’s investigative proc­
ess also is included. If the agency 
has not issued a finding on a com­
plaint w ithin a prescribed period, 
any person may commence a civil 
action in court to enforce the law.

At a tim e when public confidence 
in the electoral process and in elect­
ed officials is a t its lowest ebb since 
the Watergate era, the COGEL mod­
el law provides a comprehensive ap­
proach towards restoring th is con­
fidence. COGEL represents 72 state, 
federal, local and C anadian agen­
cies th a t enforce and adm inister 
campaign finance, ethics and lobby­
ing laws.

For more information or a copy of 
the COGEL model law at $10.00 per 
copy, contact The Council of S tate 
Governments in Lexington, Ky. a t 
1-800-800-1910. □

The Council o f  State Governments 27
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Police Lieutenant Harry Thomas

G u n  laws are a waste 
of time—your time, my 
time and the taxpayer's 
money. Why? Because gun laws directed at law- 
abiding citizens do nothing to combat crime. That's 
why rank-and-file law enforcement stands firm with 
the NRA in support of the people’s right to keep and 
bear arms.

The majority of peace officers I’ve talked to 
agree that gun laws only result in armed criminals 
preying on defenseless citizens. Instead of useless 
anti-gun owner legislation, what we need and need 
right now are tough anti-crime measures. Anti-gun 
bills only cloud the real issue. And those of us who 
actually battle crime pay the price.

In Cincinnati, where I work, members of my 
Fraternal Order of Police lodge voted to oppose a 
local ban on semiautomatic firearms: real cops 
don’t trample on citizens’ rights in order to effect 
an imaginary increase in their own margin of safety. 
Ohio is the home of U.S. Senator Howard Metzen- 
baurn, who has sponsored numerous anti-gun bills, 
including the proposed ban on semiautomatics. I 
oppose this legislation and. along with more than 225 
law enforcement officers from throughout the nation, 
traveled to Washington to speak out against it. Once 
again, we all considered the bill an affront to law- 
abiding citizens and a waste of our time.

I can only appeal to you as a policeman, and not 
as an official spokesman for the 
Cincinnati Police Division. Yet 1 
think most peace officers feel that 
the semiauto firearms issue has 
been blown totally out of propor­
tion by the news media. 1 don't 
know of any officer who considers 
himself "outgunned." Frankly, most 
of the people ranting about semi­
autos don't even know what they're 
talking about. Maybe they should 
do their homework—or talk to a 
peace officer—before they push for 
these bans.

Right now. America has 
over 20.000 gun laws already in

W h y  G i n  L a w s  

W a s t e  M y  T i m e . place across the nation, 
yet crime continues to 
flourish Criminals do not 

obtain firearms ihrough legal channels, and law­
makers need to realize it. Only law-abiding citizens 
obey gun laws, and law-abiding citizens aren’t a 
threat to law and order. We need tougher laws that 
punish criminals, not laws that punish the millions of 
Americans who own guns and support our efforts.

As a second-generation police officer with 17 
years of service, I can also assure you that privately 
owned firearms truly do provide a strong deterrent to 
crime. Yet most of the anti-gun legislation I’ve seen 
will only serve to disarm good, hard-working, law- 
abiding American people—and leave criminals free 
to plunder.

Sometimes I think the news media has conspired 
to cover up how law enforcement really feels about 
the gun issue. For far too long, anti-gun big city 
police chiefs with political axes to grind and political 
favors to repay have received extensive press cover­
age. while pro-Second Amendment working cops 
have been ignored. That's why so many peace officers 
want America to hear the truth—hear it from those of 
us who arc out in the streets fighting crime every day.

Lawmakers all across the nation should listen to 
what real peace officers -  not desk-bound police 
bureaucrats—say about crime and guns. We want you 
to hear from those of us who actually fight crime, 

instead of the reporters and 
political opportunists who claim 
to speak for us We say restrictive 
gun laws will not reduce crime. 
They only waste our time, your 
time, and skirt the real issue—the 
failure of our criminal justice 
system to effectively deal with 
violent criminals. And that’s the 
truth from a real police officer.

Cincinnati Police Division 
Lieutenant Harry Thomas is a 

veteran police officer who has joined 
thousands o f rank-and-file law 

enforcement officers from across the 
nation in opposing anti-gun legislation.

Placement ol this essay i» sponsored hy the treml'ers ol the National Rifle Association of America. For additional information contact 
Wayne Lal’ierre, Executive Director of the N'RA's Institute for Legislative Action. 1600 Rhode Island Ave., N.W., Washington. DC. 20036.
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Which communications 
company was the 
only one to win the first 
Malcolm Baldrige 
National Quality Award?
Motorola.
At Motorola, quality is more than ju s t a word. It’s 
a corporate-wide commitment to provide the high­
est quality products and systems to everyone we 
serve. With today’s intense foreign competition, 
nothing less will do. This commitment to quality 
and total customer satisfaction extends to every 
departm ent, every employee. This commitment to 
our customers won us the first Malcolm Baldrige 
National Quality Award, an award established by 
Congress to recognize U.S. based companies for 
their efforts to improve worldwide competitiveness 
through quality strategies.
Creating leading-edge solutions for unique public 
sector needs.
Rely on Motorola, a world leader in manufacturing 
electronic equipment, systems, and components 
for U.S. and international m arkets. From the first 
police radios to sophisticated statewide net­
works, Motorola has been providing innovative 
solutions to meet the communication needs of 
governments and communities for over 50 years. 
Solutions tha t are cost effective and reliable. 
Solutions th a t meet your needs now...and in 
years to come.
Creating quality products for quality 
public services.
Motorola works with governments and businesses 
around the world to make communications easier, 
faster, more reliable and more efficient.
And, in fact, whenever and wherever 
people need to communicate .... M T B  
with each other, you’ll find i 3 § s ^ W p f f i 2  
Motorola quality. To find out Quality
more about Motorola,

/fCall Toll-Free 
1-800-247-2346, ext. 601

M O T O R O L A
Dept. 15420
50 E. Commerce Drive, Suite T 
Schaumburg, IL 60173

Be sure to watch “Excellence in the Public Sector" 
with Tom Peters

(A program made possible by Motorola) 
Tuesday, August 22,10:00 BM. EDT on PBS.

(Consult your local listings,)



T he State of Gun Control 
S e l e c t e d  F i r e a r m s  L a w s

(As of May 10,1991)
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records. And while some states require their background 
cheeks to include a check for mental incompetence, there is 
no similar public access to records of persons involuntarily 
committed to mental institutions. Gun control advocates 
make those points frequently, arguing for laws that include 
waiting periods to provide time for “cooling oil'."

The NRA says that requiring computerization of all 
criminal records is a benefit to law enforcement. 'That's one 
ofiis major positive side effects," says Gardiner. “It will force 
a lot of states to upgrade criminal records.” Gardiner firmly 
believes that instant check itself does nothing to stop criminal 
activity. But he adds, "It doesn’t do any harm.” Instant check 
is now a cornerstone of the NBAs strategy; Gardiner says it 
blunts the urge for other gun control legislation. ‘They tried 
to pass a three-day waiting period this year in Virginia, and 
the legislature said, ‘What’s the point? We’ve got instant 
check. We’ve got a thorough background check.’ ’’

But while instant check in Virginia has short-circuited 
some gun control efforts, state Senator Moody Stallings, 
author of the defeated bill calling for a three-day waiting 
period, says flatly of the issue of gun control in Virginia: "It's 
a new game now." Stallings, a former Marine and avid gun 
owner who calls himself “one of the good of boys,” says the 
NRA is "very much on the defensive." In 198S, he recalls, 
there was one gun bill in the General Assembly—a bill to 
make it harder for judges to deny concealed weapons per­
mits. This year, there were 35 gun bills. *nd while Stallings’ 
waiting period bill was killed, the NRA supported the ex­
pansion of instant check to long guns.

Stallings has no doubt about what the difference has been. 
He agrees with the NRA that media attention has changed 
the debate. There have been two sensational incidents in­
volving assault weapons in Virginia in recent years, Stallings 
points out. and the public is increasingly worried about gun 
violence. “The climate is more conducive now,” he says, 
"and the press got behind it and turned up the volume."

When the NRA’s Gardiner says that his organization has 
the bodies and gun control advocates have the media, lie’ll 
get no argument from Handgun Control. Until a few years 
ago, a legislator who voted for gun control had to fear serious 
retribution by the NRA—letter-writing campaigns to local 
papers and campaign contributions to and endorsements of 
opponents. N RA members aren’t like most other voters, says 
Gardiner. When NRA members don’t like a politician’s 
stand, they don’t just vote against that candidate—they work 
against that candidate in the next election. Now, says David 
Weaver of Handgun Control, gun control opponents have 
something to fear too: "There is fear of retribution from 
editorials and in news coverage. And there is the fearofa visit 
by Jim and Sarah Brady—campaigning for your opponent,”

T hat fear is a relatively new factor. Before 19S9. says 
Horn of Handgun Control, the NRA "killed us. They 
clobbered us in the states. They won all the battles." 

But in 19SS. Man kind passed a state law aimed at banning 
the sale and manufacture of the cheap handguns known as 
Saturday Night Specials; the law was upheld the following 
year by voter referendum. That same year, after the 
schoolyard shootings in Stockton, California, the state 
banned the sale of assault weapons. With that, says Horn, 
"people began to think that the NRA can be beaten.”

•H. G O V E R N I N G  Jul> IW|



systems for checking a prospective gun purchaser’s criminal 
and mental background or with seven-day waiting periods, 
gun control advocates added a powerful argument to their 
repertoire: A state gun control bill is better than Brady.

While gun control advocates acknowledge a preference 
for a uniform federal gun control law, Horn says they view 
Brady as a national minimum standard. By urging states to 
consider gun control—even if it is to opt out of Brady—they 
hope to eventually get stronger laws in some states.

C onsider them side by side, and Handgun Control is 
no match for the NRA. It has 500,000 dues-paying 
members compared with the NRA’s 2.6 million, 

and its annual budget of $5 million is a fraction of the $87 
million the NRA spends yearly. But Handgun Control’s 
success at getting the Brady bill seriously debated in Con­
gress and the national prominence of Handgun Control that 
resulted from the involvement of Sarah and Jim Brady have 
changed the debate. “The advent of Handgun Control has 
certainly made a difference,” acknowledges Richard 
Gardiner of the NRA. “There's a focal point, there's an 
organization that is putting out information that the media 
can pick up and do something with." He characterizes the 
fight this way: "We have the bodies and they have the media; 
that’s what it’s coming down to.”

That the NRA has the bodies is undeniable.
Walter Radcliffe, a Lincoln lobbyist hired by Handgun 

Control to work for Ashford’s bill, says the impact of the 
NRA’s grass-roots organization is obvious: It effectively 
eliminates any stigma of the NRA being an outside organi­
zation. “What they have been able to do is energize their 
whole local constituency," says Radcli fe, "which is a whole 
different deal than somebody coming in from the outside." 
Handgun Control, by contrast, is viewed in places like Ne­
braska as a group oflibeinl Washington outsiders. That's why 
its strategists followed the advice of Chizek and Ashford: 
They hired local lobbyists and stayed out of the way. The 
NRA, by contrast, was a full-fledged piayer, highly visible 
and calling the shots at even’ turn.

Radcliffe, who also lobbies for the tobacco industry, says 
that while the tobacco industry has a more sophisticated 
approach to government relations, "I think the NRA is more 
willing to commit resources morequickly. more abundantly." 
In the first three months of this year, for example, the NRA 
reported spending $109,000 in Nebraska, including SSS.OOO 
for radio and newspaper advertising. Handgun Control spent 
$14,000 in the same period.

Handgun Control is more limited in other ways. With just 
2,000 members in the state compared with the N RA's 80,000, 
Handgun Control can't turn on the mail spigots the way the 
NRA can. The most important thing we provide is the 
statewide mailing—the'call to action.’ "savs Lenzi, the NRA 
lobbyist. “We send a letter to our folks on the ground in 
Scottsbluff, and they go down to the VFWand tell everybody 
what’s happening in Lincoln." He says that the same kind of 
effort that "buried the U.S. Capitol in mailbags” went on in 
Nebraska.

To Radcliffe. that kind of constituent pressure is “the 
second-best kind of lobbyist." In Nebraska, he says, "the 
first-best lobbyist is a senator on the inside." In a one-house 
legislator •. explains Radcliffe. “if there is a senator who is a

T h e  instant check system w a s  

'invented' b y  the N R A  for just such 

circumstances as Nebraska's— as 

a n alternative to waiting periods.

passionate supportei of something, there is a real tendency 
here to help out a colleague." Senator Stan Schellpeper, a 
strong opponent of a waiting period for handgun purchases, 
says it was clear that Ashford was passionate, "and eventually 
something will happen because lie’s so pushy on it and he 
wants to get something done." So, says Schellpeper, "I 
thought we needed to do something." Enter the NRA.

Schellpeper had talked to Lenzi last summer at the Na­
tional Conference ofState Legislatures meetingin Nashville, 
and Lenzi had an idea: a Nebraska version of an "instant 
check” system as an alternative to Ashford’s bill. This ap­
proach—like the alternative to the Brady bill debated in 
Congress—requires a computer check with law enforce­
ment officials to determine whether a potential gun pur­
chaser has a state or federal criminal record. The check takes 
place at the point of sale and requires no registration. 
Schellpeper agreed to sponsor such a bill, limited to hand­
guns. Savs Schellpeper: "I think the NRA found that out here 
in Nebraska you can’t just sit back and say no."

Instant check was "invented” by the NRA for just such 
circumstances. Gardiner, the director of the N RA’s state and 
local affairs division, says it was devised in response to what 
happened in Virginia in 19S9. "There was going to be a ban 
on certain semiautomatics," recalls Gardiner, “and we were 
tlying to think up some way to deal with that situation...and 
there was also a push for a waiting period on handguns." 
Gardiner says the group hashed out some ideas, came up 
with the notion of using Touch-Tone phones to tap into 
police records, and sold the idea to Virginia legislators. The 
instant check system has compelled Virginia law enforce­
ment officials to computerize all their criminal records, and 
even though the process isn’t complete, the state's arrest 
records are fully indexed. When a gun buyer’s name turns up 
in the index, either a manual or computerized search can 
ascertain that person’s legal status.

A few months later, says Gardiner, the scenario was re­
peated in Florida. There was an attempt to legislate a waiting 
period; the NRA proposed instant cheek, and it passed. The 
third state to adopt instant check that same year was Dela­
ware, again with NRA leadership. Wisconsin adopted instant 
cheek this year.

There is a heated debate about whether instant check 
works. It requires computerization of all state criminal 
records—something most states have yet to do. In Nebraska, 
for instance, only 55 percent of the state’s criminal records 
are now accessible by computer. The U.S. Justice Depart­
ment reports that 10 states have fully computerized criminal 
records. There are other complications. Only half the states 
belong to the FBI's national computerized records network, 
which lets states tap into each other’s available computerized

GOVERNING July 1991 45





(7)
FU R TH ER REFERRA LS:

H O U S E  C O M M I T T E E  R E P p R T

D ate o f  C om m ittee Action: S'

The JU D IC IA R Y  C om m ittee considered: C SSJR  2 (JU D ’)

CS r O R SEN A TE JO IN T  R ESO LU TIO N  NO. 2 (JUD) R E PEA L O F R EG U LA TIO N S BY L E G ISL A T U R E

Proposing an am endm ent to the C onstitution o f  the State o f  A laska relating to repeal o f  regu lations by the 
legislature.

Date Referred: April 15, i992 FURTHER REFERRALS: • Finance

RECOMMENDATIONS: - ,be replaced with f-lC 3 CS SCXR oU same title _l ] a new title
[ ] Mve attached amendments(s) 
■fx̂ do pass 
[ ) do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the___ Committee
ADOPTS: 1̂ ■» fciV'.'&.vrlod Cahi letter of Intent

0

ATTACHES NEW FISCAL NOTE(s): (Dept)
[ ] fiscal impact__________________

APPROVES PREVIOUS:Llul' '̂fiscal note(s) Tlem^i
(DcplTDaif.)

[ ] zero fiscal note [ ] zero fiscal note(s)



F IS C A L  NOTE
STATE OF ALASKA

1 9 9 2  L E G IS L A T IV E  S E S S IO N

No. V
Version: S  J T  ( \  3 ._________

(S) Publish Date: A . \ -

Rev is io n  D a te :  0 1 /1 3 /9 2 Department A f fe c t e d :  O f f i c e  o f  the  G o ve rn o r -E le c t ion s
T i t l e :  Amendment to the C o n s t i t u t io n  RE: Repeal o f  R egu la t io n s  by BRU: D i v i s i o n  o f  E le c t io n s
l e g i s l a t u r e ___________________________________________________________
Sponsor : S en a to r  F ische r__________________________________________

Component: 11 -P r imary and Genera l E le c t io n s

Reques to r :  Senate Finance Committee

COMPONENT SERIAL HO. 0 n ? _2_

Expend itu res /Revenues : (Thousands o f  D o l l a r s )
OPERATING FY 93 FY 94 FY 95 FY 96 FY 9 7 FY 98

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 2 . 2 * 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EOUIPHENT 0 0 0 0 0 0
LAND S STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 2 .2 * 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands o f  D o l l a r s )
GENERAL FUND 2 .2 * 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 2 .2 * 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f  c u r r e n t  y e a r  imoact: 0
ANALYSIS: (A t ta ch  a sep a ra te  page i f  n e c e s s a r y . )  * This f i g u r e  co ve rs  co s t  o f  i n c lu s i o n  o f  in fo rm a t io n  about t h i s  issue in
the O f f i c i a l  E le c t i o n s  Pamphlet as req u i red  by AS 1 5 .5 8 ,  and programming f o r  DataVote counting o f  v o te s  c a s t  on t h i s  measur>. 
However, o n l y  4 measures can be p r in te d  on a s i n g l e  b a l l o t  c a rd .  Should t h i s  measure r e q u i r e  p r i n t i n g  an a d d i t i o n a l  b a l l o t  
c a rd ,  the f i s c a l  impact would be : 5 3 .A.

Changes in <̂ -5' s j v z . )
relied NO FISCAL CHANGE from the original 
fiscal note. This fiscal note is appropriate.

date Comte Aide (initial)

Prepared by : E l i z a b e th  Z i e g le r .  Deputy D i r e c t o r ________________________  Phone:
D iv i s i o n :  E le c t i o n s
Approved by Coom iss ione r :
Agency: O f f i c e  o f  the Governor
'D is t r ib u t io n  (b y  p r e p a r e r ) :  Leg. F in . ,  L e g is la t iv e  Sponsor, R e q u e sto r, OMB/DBR, Gov. L e g is . O fc . ,  4 Im pacted A g e n c y (ic s ).

lev 10/07/91 Pa9e ---- 3--- of ---- 1
SJR2.FN2



Revision Date: .December 19, 1991
Title: " . . . r e l a t i n g  to  r e p e a l  o f

r e g u la t io n s  by th e  l e g i s l a t u r e . "

r  . .

S T A T E  O F  A L A S K A
1992 LEGISLATIVE S E S SION

Sponsor:
Requestor:

S en a to r F is c h e r
G o v e rn o r 's  O ffice

FISCAL N O T E
N o ._ J ? _

V Bill Version: C S S T f i ,  X  C jh T )\ 

(S) Publish Date: A  -  X  I -

Department Affected:
BRU: L egal S e rv ic e s

D epartm ent o f Law

Component: O p era tio n s

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of DoHars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE 

FUND SOURCE:

FUNDING: (Thousands of Doflars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

POSITIONS:
FULL-TIME - 0 - - 0 - - 0 - -0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Estimate of current year impact:__________________________________________________________________

ANALYSIS: (Attach a separate page if necessary.)

P lea se  see  th e  a t ta c h e d  a n a ly s i s .

 J k ----------------------------------------------------
Prepared By: R ichard  I .  Pegues,, (D ire c to r_______ _________  Phone: _______465-3672__________
Division* Admfrbif)tr#tiy& S e rv ic e s  /  {3/A/ / _________ Data* December 19,_1991_______

Approved by Commissioner: __ char]/ejs Cole , A t to r n e y  G eneral  —
A g e n c y :_______ D epartm ent o f Law__________________________________  Data: December 19, 1991

Dtetribubon (by prepared: Lag. Fin.. Lag tala ova Sponaor, Requeetor, OMB/DBR, Oov. Legia. Ofc., & Impacted Agencyllee).
Rav 10/7/91 Page _1_ oI _2



4
V

( ' c
CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  No. C S S J R  2 (Jud.)

T h e  J u d i c i a r y  C o m m i t t e e  s u b s t i t u t e  f o r  S e n a t e  J o i n t  R e s o l u t i o n  N o .  

2  p r o p o s e s  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  t h a t  w o u l d  

g i v e  t h e  l e g i s l a t u r e  t h e  p o w e r  t o  r e p e a l  a  r e g u l a t i o n  a d o p t e d  b y  a s t a t e  

d e p a r t m e n t  o r  a g e n c y  b y  j o i n t  r e s o l u t i o n  o f  t h e  l e g i s l a t u r e ,  i f  t h e  l e g i s l a t u r e  

f i n d s  t h a t  a  r e g u l a t i o n  i s  i n c o n s i s t e n t  w i t h  t h e  a u t h o r i z i n g  s t a t u t e .  I f  t h e  

a m e n d m e n t  i s  a d o p t e d  i n  t h e  . 1 9 9 2  g e n e r a l  e l e c t i o n ,  i t  w i l l  p r o b a b l y  n o t  h a v e  a  

d i r e c t  i m m e d i a t e  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t ' s  o p e r a t i o n s .  T h e  d e p a r t m e n t  

i s  s t a t u t o r i l y  r e s p o n s i b l e  f o r  r e v i e w i n g  a l l  r e g u l a t i o n s  f o r  l e g a l i t y  a n d  f o r m  

t o  i n s u r e  c o n s i s t e n c y  w i t h  t h e  a p p r o p r i a t e  e n a b l i n g  l e g i s l a t i o n .  T h e  d e p a r t m e n t  

a l s o  d r a f t s  r e g u l a t i o n s  o n  b e h a l f  o f  s o m e  d e p a r t m e n t s  a n d  a s s i s t s  o t h e r  

d e p a r t m e n t s  i n  d r a f t i n g  r e g u l a t i o n s  t h a t  d e a l  w i t h  h i g h l y  c o m p l e x  m a t t e r s  

r e q u i r i n g  t h e  a t t e n t i o n  o f  a n  a t t o r n e y .  O b v i o u s l y ,  s o m e  o f  t h e  t i m e  s p e n t  i n  

t h e s e  e f f o r t s  w i l l  h a v e  b e e n  l o s t  w h e n e v e r  a  r e g u l a t i o n  h a s  b e e n  a n n u l l e d .  

L a r g e r  d e p a r t m e n t s ,  w h i c h  h a v e  t h e  r e s p o n s i b i l i t y  f o r  c a r r y i n g  o u t  m a j o r  s t a t e  

p r o g r a m s ,  a n d  w h o  r o u t i n e l y  d r a f t  n u m e r o u s  p r o g r a m  o p e r a t i n g  r e g u l a t i o n s  i n h o u s e ,  

w i l l  p r o b a b l y  e x p e r i e n c e  a n  e v e n  g r e a t e r  l o s s  o f  s t a f f  t i m e .  M o r e  i m p o r t a n t l y  

t h e  a b s e n c e  o f  s t a t u t o r i l y  m a n d a t e d  r e g u l a t i o n s ,  w h i c h  w o u l d  o c c u r  a f t e r  

a n n u l m e n t ,  c o u l d  r e s u l t  i n  l i t i g a t i o n  f r o m  a n  a d v e r s e l y  i m p a c t e d  i n d u s t r y ,  p u b l i c  

i n t e r e s t  g r o u p ,  o r  a  m e m b e r  o f  t h e  p u b l i c  c l a i m i n g  d a m a g e s  d u e  t o  t h e  a b s e n c e  o f  

r e q u i r e d  r e g u l a t i o n s .  T h e  i m p a c t  o f  s u c h  l i t i g a t i o n  c a n n o t ,  i n  t h i s  c a s e ,  b e  

e s t i m a t e d  i n  a d v a n c e  a n d  t h e r e f o r e  n o  c o s t  i m p a c t  c a n  b e  s h o w n .
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A l a s k a  S t a t e  L e g i s l a t u r e
S e n a t o r  P a u l  F i s c h e r  winio in Juneau
S e n a t e  D i s t r i c t  D P . O .  B o x  V
B o x  7 8 4  J u n e a u ,  A l a s k a  9 9 8 1 1
S o l d o t n a ,  A l a s k a  9 9 6 6 9  ( 9 0 7 ) 4 6 5 - 3 7 9 1

<907»“ w S t a t e  S e n a t e

MEMORANDUM

TO:

FROM:

SUBJECT:

Representative Dave Donley, Chairman 
House Judiciary Committee

Senator Paul Fischer

CS Senate Joint Resolution 2 (Judiciary) 
(repeal of regulations by the legislature)

DATE: April 15, 1992

In preparation of your bill calendar for next week, I would 
appreciate your considering the above referenced resolution for 
a hearing before the House Judiciary Committee at your earliest 
possible convenience.

This resolution passed the Senate unanimously on Wednesday,
March 18, and received unanimous "do pass" recommendations from 
the House State Affairs committee this date.

I have attached, under separate cover, background material on che 
previous ballot measures for your committee files as well as a 
letter of support from House and Senate members on the Administra­
tive Regulation Review Committee.

Your consideration of my request would be greatly appreciated. 

PAF/sgn

Attachment



A l a s k a  S t a t e  L e g i s l a t u r e
S e n a t o r  P a u l  F i s c h e r  While in Juneau
S e n a t e  D i s t r i c t  D P . O .  B o x  V
B o x  7 8 4  J u n e a u ,  A l a s k a  9 9 8 1 1
S o l d o t n a ,  A l a s k a  9 9 6 6 9  ( 9 0 7 )  4 6 5 - 3 7 9 1

(907> 262 -9 2 6 9W S t a t e  S e n a t e

MEMORANDUM

TO: Representative Dave Donley, Chairman
House Judiciary Committee 
House Judiciary Committee Members

FROM: Senator Paul F i s c h e r ^ , ^

SUBJECT: CS Senate Joint Resolution 2 (Judiciary)
(repeal of regulations by the legislature)

DATE: April 15, 1992

Background

This proposal for an amendment to the Constitution of the State 
of Alaska to repeal regulations by the Legislature has been placed 
on the ballot on three previous occasions. Each time it failed 
to be approved by the voters. The following chart and past 
proposition materials are attached for your files.

1980 1984 1986

58,808
82,010

140,818

16%

91,174
98,856

190,030

4%

65,176
94,299

159,475

18%

Yea's
Nay's

Total Proposition 
Votes

Failure Percentage

162,653

258,742

213,173 

305,262

182,526

292,274

Total Votes Cast

Total Registered 
Voters

63% 70% 62% Voter Turnout

PAF/sgn
Attachments



(7) b b l J S E  C O M M I T T E E  R E P O R T
D ate Referred: M arch 20, 1992 FU R TH ER  REFERRA LS: Jud iciary

F inance
Date o f  C om m ittee Action: v / / s / *  z.

T h e  ST A TE A 1 -FAIRS C om m ittee considered: C SSJR  2(JU D )

CS FO R SE N A TE  JO IN T  R E SO LU T IO N  NO. 2(JU D ) R E PEA L  O F  R E G U LA T IO N S BY L E G IS L A T U R E

Proposing  an am endm ent to the C onstitu tion  o f  the State o f  A laska relating to repeal o f  regu lations by the 
legislature.

RECOMMENDATIONS: be replaced with_____
[ ] have attached amendments(s)

] do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the__
ADOPTS:

f ] the same title .[ ] a new title

Committee
letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dept)
[ ] fiscal impact__________________

(Dept/Due)

f ] zero fiscal note

APPROVES PREVIOUS:
[*] fiscal note(s) o£ llcct <<rns £rX\-o,Z- 
[v] zero fiscal note(s) . of Q

SIGNING DO PASS DP OTHER RECOMMENDATIONS ' DNP NR AM

/  i

-------
/

.. — W —



A l a s k a  S t a t e  L e g i s l a t u r e
Chairman 
Slate Allairs 
Committee

Legislative Council

Transportation
Committee Representative E u g e n e  Kubina

During Session: 
State Capitol 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4859

During Interim: 
P.O. Box 2463 

Valdez, Alaska 99686 
(907) 835-2111

April 15, 1992 

MEMORANDUM

TO: Rep. Dave Donley, Chairman
House Judiciary Committee j

FROM: Rep. Gene Kubina, Chairmajnl^.rJLy
House State Affairs Commyrxee

RE: CSSJR 2 - Relating Jco Repeal of Regulations by
Legislature

The House State Affairs Committee passed CSSJR 2 out of committee 
on April 15, 1992 and sent it on to the House Judiciary Committee. 
A question arose during our hearing which we would like the House 
Judiciary Committee to address during your hearing.

In your opinion, would uasi-governmental agencies and departments 
such as the Alaska Railroad be covered by the references to "state 
agencies and departments" in SJR 2?

We look forward to your answer to this question. Thank you very 
much.

-  DISTRICT SIX -
• Chenega Bay • Chitina • Coopor Landing • Cordova • Hops • Moose Pass • Seward • Tatitlek • Valdez • Whittier •



A l a s k a  S t a t e  L e g i s l a t u r e
S e n a t o r  P a u l  F i s c h e r  While in Juneau
S e n a t e  D i s t r i c t  D  P . O .  B o x  V
B o x  7 8 4  \ J J u n e a u ,  A l a s k a  9 9 8 1 1
S o l d o t n a ,  A l a s k a  9 9 6 6 9  ( 9 0 7 ) 4 6 5 - 3 7 9 1

(907) 2 6 2 .9 2 6 9W S t a t e  S e n a t e

M E M ORANDUM

TO: Representative Gene Kubina, Chairman
House State Affairs Committee 
House State Affairs Committee Members

FROM: Senator Paul Fischer

SUBJECT: CS Senate Joint Resolution 2 (Judiciary)
(repeal of regulations by the legislature)

DATE: March 23, 1992

Background

This proposal for an amendment to the Constitution of the State 
of Alaska to repeal regulations by the Legislature has been placed 
on the ballot on three previous occasions. Each time it failed 
to be approved by the voters. The following chart and past 
proposition materials are attached for your files.

1980_______________ 1984_______________ 1986

58,808 91,174 65,176 Yea's
82,010 98,856 94,299 Nay's

140,818 190,030 159,475 Total Proposition
Votes

16% 4% 18% Failure Percentage

162,653 213,173 182,526 Total Votes Cast

258,742 305,262 292,274 Total Registered
Voters

63% 70% 62% Voter Turnout

PAF/sgn
Attachments

SPONSOR STATEMENT



A l . ^ s k a  S t a t e  L e g i s l a t u r e

Sen. Shirley Craft, Chair Rep. D a v e  Donley, Vice-Chair

Sen. Virginia Collins R cp. K a y  B r o w n

Sen. Arliss Sturgulewski § Rep. M a r k  Hanley

Administrative Regulation Review Committee

March 16, 1992

Senator Paul Fischer 
Room 423, State Capitol 
Juneau, A K  99801

Dear Senator Fischer:

The Administrative Regulation Review Committee supports SJR 2, 
"Proposing an amendment to the Constitution of the State of Alaska 
relating to the repeal of regulations by the legislature".

Often agencies go far beyond the intent of the law passed by the 
legislature, by either expanding or omitting regulations relating to 
sections of the statute that they feel are inappropriate.

This resolution proposes an amendment to the state constitution 
that would give the legislature the authority to repeal a regulation 
adopted by a state agency.

Providing the legislature with the ability to annul regulations 
that do not meet statutory intent, may encourage state agencies to 
adhere to the authority given them.

Sincerely,

Representative Dave Ddhley

Senator Arlisk Sturgulewski

ntative Kay Brown

Representative Mark^Ranley
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B A LLO T PR O P O S ITIO N  NO. 1

LEGISLATIVE ANNULMENT OF REGULATIONS
Constitutional A m e n d m e n t

(Committee Substitute for House Joint Resolution No 82 Amended)

S U M M A R Y
(As it will appear on the November 4, 1980 General Election Ballot)

This proposal would permit the legislature to annul, by adopting a resolution; regulations adopted by state 
agencies. Annulment of regulations by resolution was authorized by the First State Legislature in 1959; however, 
in 1980 the Alaska Supreme Court held that the constitution permits the legislature to annul a regulation only 
by passing a bill, which requires three readings of the bill and a roll call vote which is recorded. The procedures
for adopting resolutions are governed by legislative rules and require only the approval of the resolution by voice
vote of a majority of both houses. A bill passed by.the tegislaturo annulling a regulation could be vetoed by 
the governor or repealed by referendum. A resolution .annulling a regulation could not.

BALLOT FORM:

A vote "FOR" adopts the amendment.

A vote "AGAINST" rejects the smendment.

FOR □

AGAINST □

VOTE CAST BY MEMBERS OF 11TH STATE LEGISLATURE ON FINAL PASSAGE 

Senate (20 members): Yeas 18_ Nays 0. Absent or Not Voting 2.

House (40 members): Yeas 36. Nays 0, Absent or Not Voting 4̂

e

L E G I S L A T I V E  A F F A I R S  A G E N C Y  S U M M A R Y
(As required by law)

This proposal would add a new section, section 22, to Article II of the state constitution. If adopted, the proposal 
would authorize the legislature to annul or set aside a regulation which has been adopted by a state department 
or agency. In order to annul a regulation, the legislature could adopt a concurrent resolution by approval of the 
resolution by majority vote of the membership of each house of the legislature. The 'esolution specifies the date 
on which the annulment of a regulation would take effect.

F U L L  T E X T  O F  P R O P O S E D  C O N S T I T U T I O N A L  A M E N D M E N T

SECTION 22. ANNULMENT OF REGULATIONS, The legislature by a concurrent resolution approved by a 
majority vote of the membership of each house may annul a regulation adopted by a state department or agency. 
The annulment of the regulation is effective on the date the concurrent resolution is approved by both houses 
unless the concurrent resolution specifies a different date.
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STATEMENT IN FAVOR OF BALLOT PROPOSITION NO. 1
The legislature, when it writes a law. cannot foresee all 

of the possible details involved in carrying it out. The appro* 
priate administrative agency is therefore allowed to write 
regulations which spell out who does what. when, where, 
and how. If the agency does no more than this no problem 
is created.

Unfortunately agency regulations are not always consistent 
with the intent the legislature had in passing the law. Some­
times an agency will get carried away and put out regulations 
that cause an unnecessary burden for the citizens. The First 
State Legislature realized this and provided a simple solution. 
The legislature could, by a concurrent resolution passed by 
a majority of each house, annul an administrative regulation. 
Such a resolution is not subject to the governor's veto.

The Alaska Supreme Court recently held, in a 3-2 decision, 
that the legislature must use a bill rather than a resolution 
to annul administrative regulations. But a bill is subject to

the governor s veto. The governor can hardly be exoected 
to approve a bill overruling his subordinates, who put out 
the regulation in the first place. The present governor has 
already vetoed one such bill.

The court ruling gives agency regulations equal standing 
with laws, even though no single person elected by me voters 
has approved them.

Our government is wisely based on dividing power among 
the three branches: legislative, executive and judicial. The 
current situation gives entirely too much power to the execu­
tive branch. Your approval of this constitutional amendment 
will restore the better balance under which the state operated 
from 1961 to 1980.

— Charles H. Parr
Chairman. House Judiciary Commirtee 
Alaska State Legislature

STATEMENT AGAINST BALLOT PROPOSITION NO. 1
This is still another proposal by the legislature to free itself 

from the checks and balances of our constitution. Under the 
constitution, the legislature has all the power it needs to make 
laws and annul administrative regulations. This proposal does 
not aid the public in any way. What it does is allow the legisla­
ture to exercise its power to annul regulations in disregard 
of the constitutional requirements that each bill have a single 
subject, that each bill have three readings in each house 
and that there be a recorded vote of the ayes and nays on 
final passage. It would also free the legislature from the exec­
utive veto and it would allow it to ignore the prohibition 
against special and local legislation.

The Alaska Supreme Court has recently ruled that the legis­
lature must abide by the constitution's checks and balances 
on its power whenever it exercises that power, including 
when it acts to annul regulations. This amendment is intend­
ed to overrule the court's decision and erode the constitu­
tion's safeguards. It aids legislators, not the public, and it 
should be rejected.

— Katherine D. Nordale 
Delegate to the Alaska 

Constitutional Convention. 
1955-1956

Arguments printed on this page ate the opinions of the authors end have not been checked lor accuracy by any official agency.



_____________ 4 E A S U R E  N O .  1

C o n s t i t u t i o n a l  A m e n d m e n t

LEGISLATIVE ANNULMENT OF ADMINISTRATIVE REGULATIONS
(1983 Legislative Resolve No. 15 (SCS HJR 5[Jud]))

SUMMARY
(A s  i t  w ill a p p e a r  o n  t h e  N o v e m b e r  6 , 1 9 8 4  G e n e r a l  E le c t io n  B a llo t)

T h is  a m e n d m e n t  o f  t h e  A la s k a  C o n s t i tu t io n  w o u ld  p e r m i t  t h e  le g i s l a tu r e  to  a n n u l  e x e c u t iv e - b r a n c h  r e g u l a t i o n s  b y  • 
p a s s i n g  a  r e s o lu t io n .  T h e  a n n u lm e n t  w o u ld  b e c o m e  e f f e c t iv e  3 0  d a y s  a f t e r  p a s s a g e  b y  t h e  l e g is la tu r e ,  u n l e s s  th e  
r e s o lu t io n  s e t s  a  d i f f e r e n t  d a t e .  T h e  r e s o lu t io n  m u s t  h a v e  t h r e e  r e a d in g s  in e a c h  h o u s e  o n  s e p a r a t e  d a y s ,  e x c e p t  t h a t  it 
m a y  b e  a d v a n c e d  f ro m  s e c o n d  to  th ird  r e a d in g  o n  th e  s a m e  d a y  b y  a  t h r e e - f o u r t h s  v o te  o f  t h e  h o u s e  c o n s id e r in g  it. T h e  
r e s o lu t io n  m u s t  r e c e i v e  a p p r o v a l  o f  a  m a jo rity  o f  th e  m e m b e r s h i p  o f e a c h  h o u s e .  T h e  y e a s  a n d  n a y s  o n  f in a l p a s s a g e  
m u s t  b e  e n t e r e d  in  t h e  l e g is la t iv e  jo u r n a l s .  T h e  r e s o lu t i o n i s in p t  s u b j e c t  to  v e to  b y  th e  g o v e r n o r ,  a n d  it is  n o t  s u b j e c t  to  
r e p e a l  b y  r e f e r e n d u m .  \ s  .

B A L L O T  F O R M :

A vote "FOR" ad o p ts  the am endm ent.
A vote "AGAINST rejects the am endm ent.

f o r d  
A G A I N S T  □  

V O T E S  C A S T  B Y  M E M B E R S  O F  T H E  1 3 T H  S T A T E  L E G I S L A T U R E  O N  F I N A L  P A S S A G E

S e n a t e  ( 2 0  m e m b e r s ) :  Y e a s  1 9  N a y s  0  A b s e n t  o r  N o t V o tin g  1
H o u s e  ( 4 0  m e m b e r s ) :  Y e a s  3 4  N a y s  2  A b s e n t  o r  N o t V o tin g  4

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(A s  r e q u i r e d  b y  la w )

T h is  p r o p o r  al f o r  a  c o n s t i tu t io n a l  a m e n d m e n t  w o u ld  a l lo w  t h e  l e g i s l a tu r e  to  a n n u l  a  r e g u la t io n  a d o p t e d  b y  a  s t a t e  
d e p a r t m e n t  o r  a g e n c y  b y  c o n c u r r e n t  r e s o lu t io n .  T h e  a n n u lm e n t  is  e f f e c t iv e  th ir ty  d a y s  a f t e r  th e  d a t e  t h e  c o n c u r r e n t  
r e s o lu t io n  i s  a p p r o v e d  b y  b o th  h o u s e s  u n l e s s  th e  r e s o lu t io n  s p e c i f i e s  a  d i f f e r e n t  d a t e .  A d o p t io n  r e q u i r e s  t h r e e  r e a d i n g s  
in e a c h  h o u s e  o n  t h r e e  s e p a r a t e  d a y s  e x c e p t  it m a y  b e  a d v a n c e d  fro m  s e c o n d  to  th ird  r e a d in g  o n  t h e  s a m e  d a y  b y  
c o n c u r r e n c e  o f t h r e e  f o u r th s  o f  t h e  m e m b e r s h ip  o f  th e  h o u s e  c o n s i d e r i n g  it. A d o p tio n  r e q u i r e s  a p p r o v a l  b y  a  m a jo r i ty  
v o te  o f t h e  m e m b e r s h i p  o f  e a c h  h o u s e .  T h e  v o te  o n  fin a l p a s s a g e  m u s t  b e  e n t e r e d  in to  th e  jo u rn a l .

FULLTEXT OF PROPOSED CONSTITUTIONAL AMENDMENT
(T h is  a m e n d m e n t  w o u l d  a d d  th e  fo l lo w in g  s e c t i o n  t o  a r t ic le  II o f  t h e  A la s k a  C o n s t i tu t io n .)

S E C T I O N  2 2 .  ANNULMENT O F  R E G U L A T IO N S . T h e  l e g i s l a tu r e  b y  c o n c u r r e n t  r e s o lu t io n  m a y  a n n u l  a  r e g u la t i o n  
a d o p t e d  b y  a  s t a t e  d e p a r t m e n t  o r  a g e n c y .  T h e  a n n u lm e n t  o f  t h e  r e g u la t io n  is  e f f e c t iv e  th ir ty  d a y s  a f t e r  t h e  d a t e  t h e  
c o n c u r r e n t  r e s o lu t i o n  is  a p p r o v e d  b y  b o th  h o u s e s  u n l e s s  th e  c o n c u r r e n t  r e s o lu t io n  s p e c i f i e s  a  d i f f e r e n t  d a t e .  T h e  
c o n c u r r e n t  r e s o lu t i o n  r e q u i r e s  t h r e e  r e a d in g s  in e a c h  h o u s e  o n  t h r e e  s e p a r a t e  d a y s ,  e x c e p t  t h a t  it m a y  b e  a d v a n c e d  

• fro m  s e c o n d  to  th ird  r e a d in g  o n  th e  s a m e  d a y  b y  c o n c u r r e n c e  o f  t h r e e - f o u r t h s  o f t h e  h o u s e  c o n s id e r in g  it, a n d  a p p r o v a l  
b y a m a jo r i ty  v o t e o f t h e m e m b e r s h i p o f e a c h  h o u s e .  T h e  y e a s  a n d  n a y s  o n  f i n a l p a s s a g e s h a l l b e e n t e r e d i n t o t h e j o u r n a l .



S T A T E M E N T  IN  F A V O R  O F  B A L L O T  M E A S U R E  N O .  1

V oters w h o  h a v e  e v e r  e x p e r ie n c e d  irrita tion  o r  a n g e r  a s  a  r e s u l t  o f  a p r o b le m th e y h a v e  h a d  w ith  s t a t e  r e g u la t lo n s s h o u ld  v o te  in 
fav or of B a llo t M e a s u r e  N o . 1. W h ile  m a n y  re g u la t io n s  d o  c o n fo rm  to  a n d  s u p p o r t  s t a t e  la w s , th e r e  a r e  o c c a s io n a lly  r e g u la t io n s  
w h ich  a r e  im p o s e d  th a t  g o  b e y o n d  th e  in te n t o f  th e  law  a n d  c a u s e  u n d u e  h a r d s h ip  o n  o u r  c i t iz e n s .  T h e s e  re g u la tio n s  o f te n  
m a k e  n o  s e n s e  a t  a ll, s t a t e  a g e n c y  p e o p le  a r e  o f te n  a t  a  lo s s  to  e x p la in  t h e  m e a n in g  o r  s e n s e  o f  th e  re g u la tio n s , a n d  y e t  t h e  
s t a t e  a g e n c i e s  in v o lv e d  c o n t in u e  to  e n f o r c e  th e m , a n d  v o te r s  a r e  p o w e r le s s  to  c h a n g e  th e m .
T h e  A la s k a  C o n s t i tu t io n ,  p a t t e r n e d  e s s e n t ia l ly  u p o n  th e  C o n s ti tu tio n  o f  t h e  U n ite d  S t a t e s  a n d  th e  e x p e r ie n c e  o f  th e  o th e r  
s t a t e s ,  p r o v id e s  a  s y s t e m  of c h e c k s  a n d  b a l a n c e s  a m o n g  th e  th r e e  b r a n c h e s  o f  g o v e r n m e n t ,  a n d  fu r th e r  e n t i t le s  th e  p e o p le  to  
th e ir  o w n  c h e c k s  a n d  b a l a n c e s  th ro u g h  th e  v o tin g  b o o th , th e  in itia tiv e  p r o c e s s ,  a n d  final a u th o r i ty  o v e r  a m e n d m e n ts  to  th e  
c o n s ti tu tio n . T h e  o n e  m a jo r  a r e a  o f  g o v e r n m e n t  th a t  is c u r re n tly  n o t  d ire c tly  a c c e s s ib l e  to  th e  p e o p le 's  c h e c k s  a n d  b a la n c e s  is  
th e  v e ry  c o n s id e r a b le  v o lu m e  of a d m in is tr a tiv e  r e g u la t io n s  w h ic h  a r e  w rit te n  b y  t h e  s t a t e  a g e n c i e s  in th e  e x e c u tiv e  b r a n c h  o f  
g o v e r n m e n t .
T h e s e  r e g u la t io n s  d e a l  w ith  e v e r y  a s p e c t  of g o v e r n m e n t  a n d  o u r  liv e s: f ish  a n d  g a m e ,  e d u c a t io n ,  h e a l th  a n d  s o c ia l  s e r v ic e s ,  
traffic, la n d  d e v e lo p m e n t ,  u tilitie s , t a x e s :  th e  list is  e n d le s s .  A n d  o n c e  th e  r e g u la t io n s  g o  in to  e f fe c t ,  th e y  h a v e  all th e  fo rce  of law . 
T h e  p ro b le m  is, th a t  u n l ik e  th e  s i tu a t io n  th a t  o c c u r s  w ith  la w s , th e  a g e n c y  p e o p le  w h o  m a k e  a n d  e n fo rc e  r e g u la t io n s  a re  n o t  
s u b je c t  to  v o te r  a p p ro v a l  a t  e le c t io n  tim e : th e y  a r e  e i th e r  a p p o in te d  b y  t h e  g o v o rn o r  o r  b y  h is  c o m m is s io n e r s .
W h ile  th e  le g is la tu re  is  o f te n  m a d e  a w a r e o f  fo o lish  b u r e a u c r a t i c r e q u i r a m e n ts  b y  u n h a p p y  c o n s t i tu e n ts ,  it is  a lm o s t  p o w e r le s s  
to  d o  a n y th in g  a b o u t  th e m .  C u rre n tly , to  a n n u l  a  re g u la tio n , th e  l e g i s l ^ e  m u s t  p a s s  a  n e w  bill w h ic h  is  th e n  s u b je c t  to  v e to  b y  
th e  g o v e rn o r .  T h is  p u t s  t h e  g o v e r n o r  in th e  p o w e rfu l p o s itio n  of b e in g  a b le  to  s t o p  a  bill th a t  w o u ld  o v e r tu rn  a  r e g u la t io n  m a d e  b y  
h is  o w n  s u b o r d in a te s .
It w a s  n e v e r  in te n d e d  b y  t h e  f r a m e r s  of o u r  S ta te  C o n s ti tu tio n  t h a t  a n y  g o v e r n m e n ta l  b o d y  e x c e p t  th e  le g is la tu re  h a v e  t h e  
p o w e r  to  m a k e  la w s .  Y et, b a d  r e g u la t io n s  h a v e  b e e n  w n tte n , o n  o c c a s io n  b y  s t a t e  a g e n c ie s ,  w h ic h  g o  b e y o n d  th e  le t te r  a n d  
in te n t of th e  law  a s  p a s s e d  b y  th e  le g is la tu re  a n d  in e f fe c t  c r e a te  law  o n  th e i r  o w n .
T h is  m e a s u r e  w o u ld  p r o v id e  a  r e a s o n a b le  a v e n u e  for a n n u lm e n t  o f  b a d  r e g u la t io n s .  It w o u ld  a llo w  yo ur e le c te d  r e p r e s e n ta ­
t iv e s  in th e  le g is la tu re ,  th r o u g h  a  m a jo n ty  v o te  of b o th  h o u s e s ,  to  a n n u l  r e g u la t io n s  in th e  s a m e  w a y  th e y  p a s s  a n y  le g is la tiv e  
bill, e x c e p t  it w o u ld  n o t  b e  s u b je c t  to  v e to  b y  th e  g o v e rn o r ,  w h o  c le a r ly  h a s  a  b i a s e d  p o s itio n  in th e  m a tte r .
T h e  H o u s e  J o in t  R e s o lu t io n  w h ic h  c r e a te d  th e  b a llo t m e a s u r e  h a d  b i - p a r t is a n  s p o n s o r s h ip  d u rin g  th e  la s t le g is la tiv e  s e s s io n ,  
a n d  w a s  p a s s e d  w ith  n e a r - u n a n im o u s  s u p p o r t  b y  b o th  h o u s e s  o f th e  le g is la tu re .

— M ik e  S z y m a n s k l ,  
S ta te  R e p r e s e n ta t iv e

S T A T E M E N T  O P P O S I N G  B A L L O T  M E A S U R E  N O .  1

T h is  p r o p o s e d  a m e n d m e n t  to  th e  A la s k a  C o n s t i tu t io n  is  v e ry  s im ila r  to  th e  o n e  p r o p o s e d  in 1 9 8 0  a n d  r e je c te d  by  th e  v o te rs  
8 2 ,0  \ 0  to  5 8 ,8 0 8 .  A lth o u g h  th e  p r e s e n t  v e r s io n  in c lu d e s  s o m e  im p ro v e m e n ts  o v e r  th e  1 9 8 0  v e r s io n , it is a n o th e r  a t te m p t  b y  
th e  le g is la tu re  to  c o n c e n t r a t e  g o v e r n m e n ta l  p o w e r  in  Its o w n  h a n d s .
U n d e r  th e  c u r re n t  c o n s t i tu t io n  a n d  s t a tu t e s ,  th e  le g is la tu re  h a s  all th e  p o w e r  it n e e d s  to  m a k e  la w s  a n d  to  lim it o r  g u id e  th e  
a d o p tio n  of a d m in is tr a tiv e  r e g u la t io n s .  T h e  r e g u la t io n s  a r e  a d o p te d  to  im p le m e n t  s t a tu te s .  T h is  p ro p o s a l  w o u ld  e n a b le  
le g is la to rs  to  u s e  a  la w -m a k in g  p r o c e d u r e  t h a t  is  n o t  s u b je c t  to  v e to  b y  th e  g o v e r n o r  o r  r e p e a l  b y  r e fe re n d u m , a n d  th a t  c o u ld  b e  
u s e d  to  ig n o r e  th e  p ro h ib it io n  a g a in s t  s p e c ia l  a n d  lo c a l le g is la tio n .
T h e  c o n s t i tu t io n  n o w  p r o v id e s  for a  b a la n c e  o f p o w e r  a m o n g  th e  le g is la tiv e , e x e c u t iv e ,  a n d  ju d ic ia l b r a n c h e s  o f th e  g o v e r n ­
m e n t .  T h is  b a l a n c e  r e q u i r e s  a  b le n d in g  o r  s h a r in g ,  a s  w ell a s  a  d iv id in g , of g o v e r n m e n ta l  r e s p o n s ib ili t ie s .  If th is  c o n s ti tu tio n a l 
a m e n d m e n t  w e r e  to  b e  a p p r o v e d  b y  th e  v o te r s ,  it w o u ld  e n a b le  th e  le g is la tu re  n o t  o n ly  to  w rite  th e  la w s , a s  h a s  trad itio n a lly  
b e e n  th e  le g is la tu r e 's  fu n c tio n , b u t it w o u ld  a l s o  e n a b le  th e  le g is la tu re  to  a c t  In p la c e  o f th e  c o u r t s  in d e c id in g  w h e th e r  th e  
e x e c u tiv e  h a s  law fu lly  e x e c u te d  th e  la w s  w h e n  a d o p tin g  a  r e g u la tio n ; a n d  it w o u ld  e m p o w e r  th e  le g is la tu re  to  a c t  in p la c e  of th e  
e x e c u tiv e  b y  nu llify ing  a  s p e c if ic  e x e c u t iv e - b r a n c h  d e c is io n .
T h e  a n n u lm e n t  is  lik e  a  r e p e a l .  In u s in g  th is  e x p e d i te d  p r o c e d u re  to  a n n u l  a  r e g u la t io n ,  th e  le g is la tu re  w o u ld  a c t  o n ly  in a  
n e g a t iv e  w ay . It w o u ld  n o t  b e  p ro v k f in g  th e  s o r t  o f  po licy  g u id a n c e  a n d  d ire c tio n  t h a t  is  a p p ro p r ia te  to  its  la w -m ak in g  fu n c tio n . 
A n d  it w o u ld  n o t b e  p ro v id in g  th e  th o u g h tfu l a n a ly s is  n e c e s s a r y  to  s o lv e  a  p r o b le m . T h e  le g is la tu re  w ou ld  b e  s a y in g  to  th e  
a g e n c y  "y o u r d e c is io n  to  a d o p t  th a t  r e g u la t io n  is  w rong". B u t it w o u ld  n o t b e  te llin g  th e  a g e n c y  w h a t  w ou ld  b e  righ t. T h is  is  
e s p e c ia l ly  t r o u b le s o m e  w h e n  d e a l in g  w ith  a  c o m p le x  s u b je c t .  W ith o u t a n y  g u id a n c e  b e y o n d  th e  s ta tu te  th a t  th e  e x e c u tiv e  
b r a n c h  a g e n c y  w a s  try in g  to  im p le m e n t  in th e  firs t p la c e , th e  a g e n c y  is  le ft w ith  o n ly  th e  o p tio n  t o g u e s s  a g a in .  T h a t  is  n e i th e r  a n  
e ff ic ien t n o r  a n  a p p r o p r ia te  w a y  to  r u n  th e  g o v e r n m e n t .
T h e  A la s k a  S u p r e m e  C o u r t  h a s  ru le d  th a t  th e  le g is la tu re  m u s t  a b id e  b y  th e  C o n s t i tu t io n 's  c h e c k s  a n d  b a la n c e s  o n  its  p o w e r  
w h e n  it e x e r c is e s  th a t  p o w e r , in c lu d in g  w h e n  it a c ts  to  a n n u l  r e g u la t io n s .  T h e  p r e s e n t  p r o p o s a l  is  in te n d e d  to  o v e r ru le  th e  
c o u r t 's  d e c is io n .  A s a r g u e d  fo u r  y e a r s  a g o ,  w h e n  th e  v o te r s  r e je c te d  th e  1 9 8 0  p r o p o s a l ,  th is  a m e n d m e n t  w ou ld  a id  le g is la to rs ,  
n o t th e  p u b lic , a n d  it s h o u ld  b e  r e je c te d .

— K a th e r in e  D . N o r d a le ,  
D e le g a to  to  th e  A la s k a  C o n s ti tu tio n a l C o n v e n tio n , 1 9 5 5 -1 9 5 6
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B A L L O T  M E A S U R E  N O .  2

Constitutional Amendment
Legislative Annulment of Administrative Regulations 
(1986 Legislative Resolve No. 60 HCS SJR 40 (Jud] am H)

BALLOT LANGUAGE
(As ic will appear on the November 4, 1986, General 
Election Ballot)

This amendment of the Alaska Constitution 
would permit the legislature to annul executive branch 
regulations by passing a resolution that is noc subject 
to veto by the governor or repeal by referendum. The 
annulment would become effective 30 days after pas- V . 
sage by the legislature, unless the resolution sets a dif­
ferent date. The resolution must have three readings in 
each house on separate days, except that it may be ad­
vanced from second to third reading on the same day 
by a three-fourths vote of the house considering it.
The resolution must receive approval of a majority of 
the membership of each house. The yeas and nays on 
final passage must be entered in the legislative 
journals.

A vote “FOR” adopts 
the amendment.
A vote “AGAINST” 
rejects the amendment.

F O R D  

AGAINST □

VOTES CAST BY MEMBERS OF 
THE 14TH ALASKA LEGISLATURE 
ON FINAL PASSAGE

House: Yeas 31
Nays 4
Absent or Not Voting • 5

Senate: Yeas 17
Nays 0
Absent or No* oting 3

LEGISLATIVE AFFAIRS 
AGENCY SUMMARY

(HCS S]R 40 (Jud) am H)

This proposal for a constitutional amendment 
would allow the legislature to annul a regulation adop 
ted by a state department or agency by its adoption o 
a concurrent resolution. Under the present provisions

l . of the constitution, the legislature may annul a regula­
tion only by the enactment of a bill that is subject to 
the veto of the governor; if the governor vetoes the 
bill, the constitution now requires a two-thirds affirma 
tive vote of the legislature assembled in joint session 

. to override the veto.
If the legislature adopts a concurrent resolution to 

annul a regulation under the authority proposed here, 
the annulment would be effective thirty days after the 
date the concurrent resolution is approved lay both 
houses unless the resolution specified a different date. 
The concurrent resolution would not be subject ro the 
veto of the governor. Adoption would require three 
readings in each house on three separate days except 
that ic may be advanced from second to third reading 
on the same day by the concurrence of three-fourths 
of the membership of the house considering ic. Adop­
tion would require approval by a majority vote of each 
membership of each house. The vote on final passage 
must be entered into the journal

FULL TEX T GF PROPOSED 
CONSTITUTIONAL AMENDMENT
(This amendment would add the following section to 
article II of the Alaska Constitution.)

SECTION 22. A N N U L M E N T  OF R E G U L A ­
T IO N S . The legislature by concurrent resolution may 
annul a regulation adopted by a st2Ce department or 
agency. The annulment of the regulation is effective 
thirty days after the date the concurrent resolution is 
approved by both houses unless the concurrent resolu­
tion specifies a different date. The concurrent resolu­
tion requires three readings in each house on three 
separate days, except that it may be advanced from se­
cond to third reading on the same day by concurrence 
of three-fourths of the house considering ic, and ap­
proval by a majority vote of the membership of each 
house. The yeas and nays oh final passage shall be 
entered into the journal.
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B A L L O T  M E A S U R E  N O ;  2

STATEMENT IN SUPPORT OF 
BALLOT MEASURE NO. 2

The issue is basically simpler should bureaucrats or 
the Legislature be the ultimate lawmaking authority!

All 60 members of the Legislature (40 House and 20 
Senate) are elected by the people. They are all voted in­
to, and out of, office by individual voters. The Alaska 
Constitution says, "The legislative (i.e., lawmaking) power 
of the State is vested in a Legislature consisting of a Sen­
ate. . .and a House of Representatives.. The Legislature 
proposes, considers, and enacts laws, known collectively 
as the Alaska Statutes (if general and permanent) or as 
the Session Laws of Alaska (if specific and temporary).

All bureaucrats who promulgate (i&, enact and en­
force) regulations (theoretically, to put laws into effect) 
are in the Executive Branch, headed by the Governor. 
3ureaucrats are not voted into office and thus cannot be 
removed by the people. Instead, bureaucrats are hired by 
the Governor or by his/her appointees, and thus can 
only be removed from office by the Governor or by 
somebody answerable to him/her. However, the regu­
lations promulgated by the bureaucrats, known collec­
tively as the Alaska Administrative Code, have the force 
of law and affect all of us, sometimes adversely.

What can be done about a law that's bad? It can be 
repealed by the Legislature or, in some cases, by the peo­
ple directly via an initiative petition.

What about a regulation that's bad? It can only be 
repealed by the bureaucrats who promulgated it, up to 
and including the Governor. If the Legislature cries to re­
peal a regulation by passing a bill, the Governor will al­
most certainly (and always has, in the past) veto the bill 
so that the bad regulation stays in full force and effect.

Now, if the Legislature had the power to repeal regu­
lations by passing a concurrent resolution (instead of a 
bill), then the resolution could not be vetoed by the 
Governor. Thus, the Legislature would be able to get rid 
of bad regulations, which in effect it cannot do now.

Would this give the Legislature too much power? Not 
hardly. Since the Legislature already has full power to 
enact laws, why shouldn't it have full power to repeal all 
laws, including regulations?

Why do Governors and bureaucrats oppose giving 
the Legislature such regulatory repeal power? Because 
Governors and their handpicked bureaucrats, which arc 
answerable only to the Governor (and cannot be re­
moved by the people, which can remove Legislators), 
don't want, to lose the power they now have to promul­
gate and enforce any regulation they wane. It's that simple.

If you feel that the Legislature should have the 
power to repeal regulations via concurrent resolution (not 
vetoable by the Governor), voce FOR the ballot measure. 
If you feel that bureaucrats should be the ultimate law­
making authority, vote otherwise.

I recommend that you vote FOR. Only in this way 
will we realistically be able to gee rid of bad regulations.

Andre Marrou 
State Representative

STATEMENT OPPOSING 
BALLOT MEASURE NO. 2

For the third time in six years, the legislature insists 
on confronting the voters with a proposed constitutional 
amendment giving the legislature a short-cut to law-mak­
ing—another attempt by the legislature to concentrate 
governmental power in its own hands. The voters reject­
ed a similar proposal in 1980 and the identical proposal 
in 1984. It should be rejected again.

Under the current constitution and statutes, the leg­
islature has ail the power it needs to make laws and to 
limit or guide the adoption of administrative regulations. 
Relations are adopted to implement statutes. They have 
tne force of law. Annulling them changes the law. This 
proposal would enable legislators to use a law-making 
procedure that is not subject to veto by the governor or 
repeal by referendum, and that would be used to ignore 
the prohibition against special and local legislation.

The constitution now provides for a balance of pow­
er between the legislative, executive, and judicial branches 
of the government. This balance requires a blending or 
sharing,, as well as a dividing, of governmental responsi­
bilities. If this constitutional amendment were to be ap­
proved by the voters, it would enable the legislature not 
only to write the laws, as has traditionally been the legis­
lature's function, but it would also enable the legislature 
to act in place of the courts in deciding whether the ex­
ecutive has lawfully executed the laws when adopting a 
regulation, and it would empower the legislature to act 
in place of the executive by reversing a specific execurive- 
branch decision.

In its intent statement accompanying this proposal, 
the legislature admitted that the "difficulty in achieving 
(the two-thirds) majority (to override a veto) in opposi­
tion to the governor and the governor's administration 
has led the legislature to propose this amendment." In 
other words, tne fear that the governor might veto a bill 
and that not enough legislators would agree to override 
that veto prompted this shorr-cut approach to law-mak­
ing. That fear overlooks the governor's accountability to 
the voters throughout the state.

The annulment is like a repeal. The legislature would 
act only in a negative way. It would not be providing the 
sort of policy guidance and direction that is appropriate 
to its law-making function. The legislature would be say­
ing to the agency "your decision ro adopt that regulation 
is wrong." But it would not be celling the agency what 
would be right. This is especially troublesome when deal­
ing with a complex subject. Without any guidance beyond 
the statute that the executive-branch agency was trying 
to implement In the first place, the agency is left with 
only the option to guess again. That is neither an effi­
cient nor appropriate way to run the government.

The Alaska Supreme Court has ruled that the legis­
lature must abide by the constitution's checks and balan­
ces on its power, including when it acts to annul regula­
tions. The present proposal is intended to overrule tne 
court's decision. As mentioned when.the voters rejected 
the I960 and 1984 proposals, this amendment would aid 
legislators, not the public, and it should be rejected.

Katherine O. Nordale 
Delegate to the Alaska 

Constitutional Convention, 1955—1956
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A l a s k a  S t a t e  L e g i s l a t u r e

Sen. Jay Kerttula, Co-Chairman 
Sen. Pat Pourchot, Co-Chairman

Stale Capitol 
Juneau, AK 99801-1182 

(907) 405-1200 
(907) 403-3066 Fax

Sen. Al Adams 
Sen. Jim  Duncan Senate F inance Com m ittee Box 1009 

Palmer, AK 99645 
(907) 376-2675 

(907) 376-0315 Fax
Sen. Lyman F. Hoffman
Sen. Dick Sbultz 
Sen. Rick UehlingckUehMng SPONSOR STATEMENT

Senator Jay Kerttula

CSSJR 4 (Judiciary)

Leg is la tive  C onfirm ation  of Public C orporation  Boards

CS SJR 4 (Jud ic ia ry) proposes a constitu tiona l 

am endm ent w h ich  w ould  require  leg is la tive  con firm ation 

for the boards of pub lic  corporations.

The Alaska C ons titu t ion  cu rren tly  provides fo r 

legis lative  con firm ation  of any board or com m iss ion 

which is the head of a principal department (Dept, of 

Education) o r is a regulatory(Dept. of Fish and Game) or 

quasi-jud ic ia l agency. Public corporations, such as the 

Alaska Railroad and the Permanent Fund Corporation are 

not included in th is  provis ion.

Legislative counsel has provided an opin ion that o n ly 

those o ff ice rs  whom the co n s titu t io n  e xp lic it ly 

describes are sub jec t to leg is la tive  con firm a tion ; the 

legislature Is not free to add to the list of boards and 

com m issions which is it required to confirm . Our



counsel cited Bradner v. Hammond as authority  for this 

conclusion. The legal opinion is attached.

The Permanent Fund corpora tion  invests extrem ely 

large sum s of state funds and their activ ities have a 

trem endous impact on all Alaskans and on our state 

economy. As of January 1, 1992, the Permanent Fund was 

managing $II.9 billion in state funds.

The Railroad Corporation is an agency wh ich  is v ir tua lly 

Independent of any state contro l, wh ile  being vita l to 

our statewide transporta tion  system  and w h ich  has 

received state capital funds ($9 m illion  fo r the purchase 

of locom otives for W ishbone Hill p ro ject - I990). As of 

November 30, 1991, the total assets o f the Railroad 

Corporation were $98.6 m illion ; while not as large as the 

Permanent Fund Corporation, th is  is still a substantia l 

h o ld in g .

I am not generally in favor of revis ions to our state 

constitu tion . I believe that the drafters of the 

constitu tion  put a great deal of thought in to  the 

document and the citizens of Alaska had a large voice in 

its drafting . However, it appears clear tha t the drafters 

of the constitu tion  Intended that the boards of princ ipa l 

functions  of the state be subject to leg is la tive



confirm ation . Public Corporations, such as the 

Permanent Fund and the Alaska Railroad Corporation are 

too im portant to  the state to be exempted from 

le g is la t iv e  c o n f irm a t io n .

As o rig ina lly  in troduced, SJR 4 proposed a 

co n s ti tu t io n a l am endm ent w h ich  spec ified  leg is la tive 

confirm ation  fo r the Alaska Permanent Fund and the 

Alaska Railroad C orpora tion .

The legis lation was amended in Senate Judic iary  to 

include all co rpora tions and the title  was amended 

a c c o rd in g ly .
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M E M O R A N D U M February 3, 1992

SUBJECT: Alaska Public Corporations (Work Order No. 17-LS1927)

TO: Senator Jay Kerttula 
Attn: Paula

FROM: Jerry Luckhaupt 
Legislative Counsel

You have requested a compilation of the public corporations and corporate 
authorities of the state of Alaska. In my review of the statutes I have found the 
following corporations and authorities:

(1) Alaska Aerospace Development Corporation (AS 14.40.821)
(2) Alaska Amateur Sports Authority (AS 05.40.010);
(3) Alaska Energy Authority (AS 44.83.020);
(4) Alaska Gas Pipeline Finance Authority (AS 44.82.010);
(5) Alaska Housing Finance Corporation (AS 18.56.020);
(6) Alaska Industrial Development and Export Authority 

(AS 44.88.020);
(7) Alaska Medical Facility Authority (AS 18.26.010);
(8) Alaska Municipal Bond Bank Authority (AS 44.85.020);
(9) Alaska Permanent Fund Corporation (AS 37.13.040);
(10) Alaska Railroad Corporation (AS 42.40.010);
(11) Alaska Resources Corporation (AS 37.12.010);
(12) Alaska Science and Technology Foundation 

(AS 37.17.010)
(13) Alaska Seafood Marketing Institute (AS 16.51.010)
(14) Alaska State Housing Authority (AS 18.55.020);
(15) Alaska Tourism Marketing Council (AS 44.33.700);

In addition, the Commercial Fishing and Agriculture Bank (AS 44.81.010), appears 
to have some of the attributes of a public corporation in that the exercise of its 
powers "is considered to be for a public purpose." AS 44.81.010(a). Further, a 
cursory review of legislation that has been introduced during the 17th Legislature 
shows these additional public corporations have been proposed:



S e n a to r  Jay  K e rttu la
F e b ru a ry  3, 1992
P age 2

(a) HB 10 - Alaska Marine Highway Authority;
(b) HB 59 - Alaska Mental Health Trust Corporation;
(c) HB 71 - Alaska State Health Resources Authority;
(d) HB 358 - Alaska State Salmon Marketing Association;
(e) SB 18 - Alaska State Pension Corporation;
(f) SB 73 - Health Insurance Authority.

Gubernatorial appointees to the boards of public corporations are apparently not 
subject to confirmation by the legislature as the public corporations are not "at the 
head of a principal department or a regulatory or quasi-judicial agency" as provided 
in art. Ill, § 26 of the Alaska Constitution. See also, Bradner v. Hammond. 553 P.2d 
1 (Alaska 1976)(only section 26 boards subject to confirmation); Walker v. Alaska 
State Mortgage Authority. 416 P.2d 245 (Alaska 1966)(ASMA not a section 26 
board).

GPL:pl
92-064.plm



M E M O R A N D U M June 22, 1990

SUBJECT: C o n f i r m a t i o n  o f  t h e . m e m b e r 3  o f  b o a r d s  
a n d  c o m m i s s i o n s  (W ork  O r d e r  N o .  7 - 0 0 2 9 )

TO: S e n a t o r  J a y  K e r t t u l a

FROM: R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  C o u n s e l

K a t h y  H a t h a w a y  h a s  a s k e d  t h a t  w e  c o m m e n t  o n  a n  o p i n i o n  o f  
t h e  a t t o r n e y  g e n e r a l  r e g a r d i n g  t h e  p o w e r  o f  t h e  l e g i s l a t u r e  
t o  c o n f i r m  m e m b e r s  o f  b o a r d s  a n d  c o m m i s s i o n s .  T h e  o n l y  
o p i n i o n  t h a t  we c o u l d  f i n d  o n  t h a t  s u b j e c t  g o e s  b a c k  t o  
1975? i t  a d d r e s s e s  t h e  " C o n s t i t u t i o n a l i t y  o f  CSSB 98 ( L e g i s  
l a t i v e  C o n f i r m a t i o n  B i l l ) " .

I  h a v e  c h e c k e d  w i t h  Ron  L o r e n s e n  a n d  J i m  B a l d w i n  i n  t h e  a t ­
t o r n e y  g e n e r a l ' s  o f f i c e  o n  t h e  q u e s t i o n  w h e t h e r  a n y t h i n g  
m o r e  r e c e n t  h a s  b e e n  i s s u e d ;  n e i t h e r  c o u l d  r e c a l l  a n y  m o r e  
r e c e n t  o p i n i o n s .  T h e  i n d e x  o f  o p i n i o n s  p u b l i s h e d  b y  t h e  De 
p a r t m e n t  o f  Law c o n t a i n s  n o  s u c h  o p i n i o n .

J i m  B a l d w i n  s u g g e s t e d  t h a t  t h e  B r a d n e r  c a s e  r e p r e s e n t s  t h e
a u t h o r i t a t i v e  s t a t e m e n t  o n  t h e  q u e s t i o n ?  we a g r e e  t h a t
B r a d n e r  v .  Hammond, 5 5 3  P . 2 d  1 ( A l a s k a  1 9 7 6 )  r e p r e s e n t s  a
m o r e  i n f o r m e d  s t a t e m e n t  o f  t h e  l a w  c h a n  t h e  a t t o r n e y
g e n e r a l ' 8  o p i n i o n ,  p a r t i c u l a r l y  a s  t h e  B r a d n e r  d e c i s i o n  i s  
y e a r  l a t e r  t h a n  t h e  o p i n i o n .

We h a v e  e n c l o s e d  a  c o p y  o f  t h e  1 9 7 5  a t t o r n e y  g e n e r a l ' s  o p i n  
i o n  a s  w e l l  a s  t h e  B r a d n e r  d e c i s i o n .

I .  D i s c u s s i o n  o f  t h e  A t t o r n e y  G e n e r a l ' s  o p i n i o n .

T h e  o p i n i o n  c o n c l u d e s  t h a t  i t  w o u l d  b e  b e y o n d  t h e  p o w e r  o f  
t h e  l e g i s l a t u r e  t o  r e q u i r e  t h e  c o n f i r m a t i o n  o f  t h e  m e m b e r s  
o f  b o a r d s  a n d  c o m m i s s i o n s  e x c e p t  f o r  t h a t  c o n f i r m a t i o n
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c o n t e m p l a t e d  b y  a r t .  I l l ,  s e c .  26  o f  t h e  A l a s k a  C o n s t i t u ­
t i o n .  T h e  p r o v i s i o n  s t a t e s ,  i n  p e r t i n e n t  p a r t :

SECTION 2 6 .  BOARDS AND COMMISSIONS. When a  b o a r d  o r  
c o m m i s s i o n  i s  a t  t h e  h e a d  o f  a  p r i n c i p a l  d e p a r t m e n t  o r  
a  r e g u l a t o r y  o r  q u a s i - j u d i c i a l  agency* ,  i t s  m e m b e r s  
s h a l l  b e  a p p o i n t e d  b y  t h e  g o v e r n o r ,  s u b j e c t  t o  c o n f i r ­
m a t i o n  b y  a  m a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  l e g i s l a t u r e  
i n  j o i n t  s e s s i o n ,  a n d  m ay  b e  r e m o v e d  a s  p r o v i d e d  b y  
l a w .  . . .

W h i l e  t h e  o p i n i o n  a l s o  a d d r e s s e s  t h e  a u t h o r i t y  o f  t h e  l e g i s ­
l a t u r e  t o  r e q u i r e  t h e  c o n f i r m a t i o n  o f  s u b - c a b i n e t  o f f i c e r s —  
a n d  f i n d s  t h e  p o w e r  t o  r e q u i r e  t h e i r  c o n f i r m a t i o n  a l s o  l a c k ­
i n g —  t h e  e s s e n t i a l  p o i n t  o f  t h e  o p i n i o n  r e g a r d i n g  c o n f i r m a ­
t i o n  i s  t h a t  t h e  " p o w e r  t o  c o n f i r m  [ e x e c u t i v e ]  a p p o i n t m e n t s  
i s  a n  e x e c u t i v e  f u n c t i o n . "  T h e  l o g i c  o f  c o n c l u d i n g  t h a t  t h e  
p o w e r  t o  c o n f i r m  c o n s t i t u t e s  a n  e x e c u t i v e  f u n c t i o n  l e a d s  t o  
t h e  c o r o l l a r y  o f  t h a t  c o n c l u s i o n :  t h a t  l e g i s l a t i v e  i n ­
c u r s i o n s  i n t o  e x e c u t i v e  f u n c t i o n s  a r e  c o n s t r u e d  a g a i n s t  t h e  
l e g i s l a t u r e .  T h e  r e s u l t  i s  t h a t  o n l y  t h o s e  o f f i c e r s  whom 
t h e  C o n s t i t u t i o n  h a s  r e q u i r e d  t h e  l e g i s l a t u r e  t o  c o n f i r m  a r e  
s u b j e c t  t o  c o n f i r m a t i o n ;  t h e  l e g i s l a t u r e  i s  n o t  f r e e  t o  a d d  
t o  ( o r  s u b t r a c t  f r o m )  t h e  l i s t  o f  e x e c u t i v e  o f f i c e r s  s e r v i n g  
a s  m e m b e r s  o f  b o a r d s  o r  c o m m i s s i o n s  whom i t  i s  r e q u i r e d  t o  
c o n f i r m —  o r  n o t .

W h i l e  I  h a v e  n o t  s o u g h t  t o  r e v i e w  o u r  o p i n i o n s  f r o m  t h i s  
e r a ,  my a s s u m p t i o n  i s  t h a t  we m ay  h a v e  d i s a g r e e d  w i t h  t h e  
a t t o r n e y  g e n e r a l ' s  o p i n i o n  a t  t h a t  t i m e .  I  n o t e  t h a t  B i l l y  
B e r r i e r ,  d i r e c t o r  o f  t h e  d i v i s i o n  o f  l e g a l  s e r v i c e s  a t  t h a t  
t i m e  w a s  c o u n s e l  f o r  t h e  l e g i s l a t i v e  o f f i c e r s  a n d  m e m b e r s  i n  
t h e  B r a d n e r  l i t i g a t i o n .  B u t  b e c a u s e  o f  t h e  B r a d n e r  d e c i -  
s i o n ,  d i s c u s s e d  b e l o w ,  we now a g r e e  t h a t  t h e  c o n c l u s i o n  
r e a c h e d  b y  t h e  a t t o r n e y  g e n e r a l  r e p r e s e n t s  t h e  l a w  o f  t h e  
s t a t e .

I I .  D i s c u s s i o n  o f  B r a d n e r .

T h e  c o u r t  s t a r t s  o u t  b y  n o t i n g  t h a t  t h e  m e m b e r s  o f  t h e  c o n ­
s t i t u t i o n a l  c o n v e n t i o n  t h a t  d r a f t e d  t h e  A l a s k a n  C o n s t i t u t i o n  
i n t e n d e d  t h a t  t h e  s t a t e  h a v e  a  " s t r o n g  e x e c u t i v e . "  T h e  
c o u r t  q u o t e d  t h e  c h a i r m a n  o f  t h e  e x e c u t i v e  c o m m i t t e e  a t  t h e  
c o n v e n t i o n ,  V i c t o r  R i v e r s :  "We a r e  a l l  s t r o n g l y  a g r e e d  o n
t h e  p r i n c i p l e  o f  t h e  s t r o n g  e x e c u t i v e . "  B r a d n e r , s u p r a ,  a t



Senator Jay Kerttula
Page 3
June 22, 1990

T h e  c o u r t  t h e n  s t a t e d  t h a t  t h e  s o l e  q u e s t i o n  b e f o r e  t h e  
c o u r t  i s  w h e t h e r  s e c s .  25 a n d  26 o f  a r t .  I l l  d e s c r i b e  t h e  
o u t e r  l i m i t s  o f  t h e  l e g i s l a t u r e ' s  c o n f i r m a t i o n  a u t h o r i t y  o r  
w h e t h e r  t h e  l e g i s l a t u r e  m a y ,  b y  s t a t u t e ,  r e q u i r e  t h e  c o n ­
f i r m a t i o n  o f  o t h e r  h i g h - l e v e l ,  p o l i c y - m a k i n g  o f f i c i a l s  w i t h ­
i n  t h e  e x e c u t i v e  b r a n c h .  T h e  l e g i s l a t i v e  o f f i c e r s  h a d  a r ­
g u e d  t h a t  n o  p r o v i s i o n  o f  t h e  c o n s t i t u t i o n  p r o h i b i t e d  t h e  
l e g i s l a t u r e  f r o m  r e q u i r i n g  c o n f i r m a t i o n  o f  o t h e r  e x e c u t i v e  
o f f i c e r s .

T h e  g o v e r n o r  h a d  a r g u e d ,  o n  t h e  o t h e r  h a n d ,  t h a t  t h e  p o w e r  
o f  c o n f i r m a t i o n  i s  a n  e x e c u t i v e  f u n c t i o n  t h a t  may b e  e x ­
e r c i s e d  b y  t h e  l e g i s l a t u r e  o n l y  t o  t h e  e x t e n t  t h a t  t h e  C o n ­
s t i t u t i o n  g r a n t s  t h e  p o w e r  t o  t h e  l e g i s l a t u r e .

V i e w e d  i n  t h i s  m a n n e r ,  a p p e l l e e  [Hammond] a n a l y z e s  t h e  
p o w e r  t o  c o n f i r m  e x e c u t i v e  o f f i c e r s  a s  p a r t  o f  t h e  a p ­
p o i n t m e n t  p r o c e s s ,  i n c a p a b l e  o f  e x i s t e n c e  i n d e p e n d e n t  
o f  t h e  p o w e r  o f  a p p o i n t m e n t ,  a n d  c h a r a c t e r i z e s  t h i s  
c o n f i r m a t i o n  a u t h o r i t y  a s  a  p o w e r  " s u p e r - a d d e d "  t o  t h e  
l e g i s l a t u r e ' s  g e n e r a l  l e g i s l a t i v e  p o w e r s .  T h u s ,  a p p e l ­
l e e  w o u l d  f i n d  t h a t  S e c t i o n s  25 a n d  26 s e t  t h e  maximum 
r a t h e r  t h a n  t h e  m in im u m  p a r a m e t e r s  o f  t h e  l e g i s l a t u r e ' s  
p o w e r  t o  c o n f i r m  a p p o i n t m e n t s  o f  e x e c u t i v e  o f f i c e r s . 
T h i s  f o l l o w s ,  a c c o r d i n g  t o  a p p e l l e e ,  f r o m  t h e  f a c t  t h a t  
l e g i s l a t i v e  c o n f i r m a t i o n  i s  a  d e l e g a t e d  f u n c t i o n  t a k e n  
f r o m  e x e c u t i v e  f u n c t i o n ,  a n d  t h u s  t h e  b r e a d t h  o f  t h i s  
d e l e g a t e d  a u t h o r i t y  m u s t  b e  s t r i c t l y  c o n s t r u e d .
B r a d n e r , a t  U.

T h e  c o u r t  a f f i r m e d  t h e  s u p e r i o r  c o u r t ' s  j u d g m e n t  t h a t  t h e  
l a w  r e q u i r i n g  l e g i s l a t i v e  c o n f i r m a t i o n  o f  c e r t a i n  
s u b - c a b i n e t  o f f i c e r s  w a s  i n  e x c e s s  o f  l e g i s l a t i v e  p o w e r .

I n  i t s  d e c i s i o n ,  t h e  c o u r t  a g r e e d  w i t h  d e c i s i o n s  o f  t h e  U . S .  
S u p r e m e  C o u r t  c o n c l u d i n g  t h a t  c o n f i r m a t i o n  i s  a  p o w e r  " s u p e r  
a d d e d "  t o  t h o s e  p o s s e s s e d  b y  t h e  l e g i s l a t u r e .  M y e r s  v .  
U n i t e d  S t a t e s , 272  U . S .  56 ( 1 9 2 6 ) .  C o n f i r m a t i o n  i s  n o t  a  
d i s t i n c t  l e g i s l a t i v e  p o w e r  b u t  i s  a  p a r t  o f  t h e  e x e c u t i v e  
p o w e r  o f  a p p o i n t m e n t ,  some p a r t  o f  w h i c h  i n  s p e c i f i c  i n ­
s t a n c e s  w a s  d e l e g a t e d  t o  t h e  l e g i s l a t i v e  b r a n c h .

M o r e o v e r ,  t h e  c o u r t  s t a t e d ,  " [ t ] h e  l a c k  o f  a m b i g u i t y  i n  
S e c t i o n s  25  a n d  26 o f  A r t i c l e  I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  
m a n d a t e  t h a t  t h i s  c o u r t  i n t e r p r e t  t h e s e  e x p r e s s  p r o v i s i o n s  
a s  e m b o d y i n g  n o t  o n l y  t h e  maximum p a r a m e t e r s  o f  t h e  d e l e g a ­
t i o n  o f  t h e  e x e c u t i v e  a p p o i n t m e n t  a u t h o r i t y  t h r o u g h  t h e
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l e g i s l a t i v e  c o n f i r m a t i o n  f u n c t i o n  b u t ,  f u r t h e r ,  t h a t  t h e y  
d e l i n e a t e  t h e  f u l l  e x t e n t  o f  t h e  c o n s t i t u t i o n ' s  e x p r e s s  
g r a n t  t o  t h e  l e g i s l a t i v e  b r a n c h  o f  c h e c k s  o n  t h e  g o v e r n o r ' s  
p o w e r  t o  a p p o i n t  s u b o r d i n a t e  e x e c u t i v e  o f f i c e r s .  I n  o u r  
v i e w ,  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  r e q u i r e s  t h a t  t h e  
b l e n d i n g  o f  g o v e r n m e n t a l  p o w e r s  w i l l  n o t  b e  i n f e r r e d  i n  t h e  
a b s e n c e  o f  a n  e x p r e s s  c o n s t i t u t i o n a l  p r o v i s i o n . "

I l l . C o m m e n t s .

T h e  B r a d n e r  d e c i s i o n  d i d  n o t  e x p l i c i t l y  d i s c u s s  t h e  a p p l i c a -  
t i o n  o f  s e c .  26 t o  m e m b e r s  o f  b o a r d s  a n d  c o m m i s s i o n s  t h e  
B r a d n e r  d e c i s i o n  c o n s t r u e d  AS 3 9 . 0 5 . 0 2 0 ,  a s  e n a c t e d  i n  1 9 7 5 ,  
r e q u i r e d  t h e  c o n f i r m a t i o n  o n l y  o f  d e p u t y  c o m m i s s i o n e r s  a n d  
c e r t a i n  d i v i s i o n  d i r e c t o r s .  T h e  l o g i c  o f  t h e  d e c i s i o n  m a k e s  
c l e a r ,  h o w e v e r ,  t h a t  t h e  c o u r t  b e l i e v e s  t h a t  o n l y  t h o s e  mem­
b e r s  o f  t h e  b o a r d s  a n d  c o m m i s s i o n s  d e s c r i b e d  i n  s e c .  26 
w o u l d  b e  s u b j e c t  t o  l e g i s l a t i v e  c o n f i r m a t i o n .  S e c .  26 
s t a t e s  t h a t  l e g i s l a t i v e  c o n f i r m a t i o n  i s  r e q u i r e d  f o r  m e m b e r s  
o f  a  b o a r d  o r  c o m m i s s i o n  w h e n  t h e  b o a r d  o r  c o m m i s s i o n  i s  " a t  
t h e  h e a d  o f  a  p r i n c i p a l  d e p a r t m e n t  o r  a  r e g u l a t o r y  o r  q u a ­
s i - j u d i c i a l  a g e n c y " .  I  b e l i e v e  t h a t  t h e  p h r a s e  d e s c r i b e s  
m o s t  s t a t e  b o a r d s  o r  c o m m i s s i o n s - -  b u t  n o t  a l l .  F o r  e x a m ­
p l e ,  a d v i s o r y  c o m m i s s i o n s  a r e  n o t  am ong  t h o s e  d e s c r i b e d  i n  
s e c .  2 6 .  T h e  b o a r d  r e c e n t l y  e s t a b l i s h e d  i n  t h e  F o r e s t  P r a c ­
t i c e s  A c t ,  c h .  3 4 ,  SLA 1 9 9 0 ,  a p p e a r s  o n l y  t o  h a v e  a d v i s o r y  
f u n c t i o n s  a n d  i t s  m e m b e r s  a r e  n o t  s u b j e c t  t o  l e g i s l a t i v e  
c o n f i r m a t i o n  u n d e r  t h a t  A c t ;  i n  my v i e w ,  t h e y  a r e  s i m i l a r l y  
n o t  s u b j e c t  t o  c o n f i r m a t i o n  u n d e r  S e c .  2 6 .  S e e  AS 4 1 . 1 7 . 0 4 1  
a s  e n a c t e d  i n  S e c .  3 o f  c h .  3 4 .

O t h e r  b o a r d s  o r  c o m m i s s i o n s  t h a t  s e e m  n o t  t o  f a l l  u n d e r  s e c .  
26 i n c l u d e  t h e  A l a s k a  W o m e n 's  C o m m i s s i o n  [AS 4 4 . 1 9 , 1 6 5 ] ,  t h e  
A l a s k a  P u b l i c  B r o a d c a s t i n g  C o m m i s s i o n  [AS 4 4 . 2 1 . 2 5 6 ] ,  a n d  
t h e  O l d e r  A l a s k a n s  C o m m i s s i o n  [AS 4 4 . 2 1 . 2 0 0 1 .  O t h e r s  
p r o b a b l y  e x i s t .

I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e ' a d v i s e .

RAB: g c  
G 1 5 / 0 0 2
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H o n o r a b l e  J a y  S .  Hammond
G o v e r n o r
S t a t e  o f  A l a s k a
P o u c h  A
J u n e a u ,  A l a s k a  9 9 8 1 1

F e b r u a r y  3 ,  1 9 7 7

R e : C o n f i r m a t i o n  o f  M e m b e r s  
o f  B o a r d s  a n d  C o m m i s s i o n s

D e a r  G o v e r n o r  Hammond:

Y ou  h a v e  a s k e d  u s  f o r  a n  o p i n i o n  a s  t o  t h e  p r o p r i e t y  u n d e r  
t h e  S t a t e  C o n s t i t u t i o n  o f  t h e  L e g i s l a t u r e ' s  c o n f i r m i n g  y o u r  
a p p o i n t m e n t s  t o  S t a t e  B o a r d s  a n d  C o m m i s s i o n s .

U n d e r  t h e  C o n s t i t u t i o n ,  A r t i c l e  3 ,  S e c t i o n s  25 a n d  2 6 ,  t h e  
L e g i s l a t u r e ' s  p o w e r  t o  c o n f i r m  y o u r  a p p o i n t m e n t s  t o  e x e c u t i v e  
p o s i t i o n s -  i s  l i m i t e d  t o  t h o s e  p o s i t i o n s  s p e c i f i e d  b y  t h e  
C o n s t i t u t i o n ,  t h a t  i s ,  h e a d s  o f  t h e  p r i n c i p a l  d e p a r t m e n t s  a n d  
t h e  m e m b e r s  o f  b o a r d s  a n d  c o m m i s s i o n s  v ? h i c h  a r e  a t  t h e  h e a d  
o f  p r i n c i p a l  d e p a r t m e n t s  o r  q u a s i - j u d i c i a l  o r  r e g u l a t o r y  a g e n c i e s  
Br a d n e r  v s .  Ha m m o n d , 5 5 3  P . 2 d  1 ( A l a s k a  1 9 7 6 ) .

We h a v e  a c c o  ’. i n g l y  p r e p a r e d  a n  a l p h a b e t i c a l  l i s t i n g  o f  a l 3 .  
t h e  S t a t e  b o a r d s  a n d  c o m m i s s i o n s  i n  A l a s k a  a n d  h a v e  . i n d i c a t e d  
f o r  j e a c h  t h e  s t a t u t e  u n d e r  w h i c h  i t s  m e m b e r s  a r e  a p p o i n t e d ,  
w h e t h e r  t h a t  s t a t u t e  r e q u i r e s  l e g i s l a t i v e  c o n f i r m a t i o n ,  a n d  
w h e t h e r  t h e  C o n s t i t u t i o n  r e q u i r e s  o r  p e r m i t s  . l e g i s l a t i v e  c o n ­
f i r m a t i o n .  T h e  l i s t  f o l l o w s :

A d m i n i s t r a t i o n  o f  J u s t i c e ,  G o v e r n o r ' s  Comm i s  s.I o n  o n  t . h a .
AS 4 4 . 1 9 . 7 4 6 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  s t a t u t e  o r  t h e  
C o n s t i t u t i o n .

A g i n g ,  G o v e r n o r ' s  A d v i s o r y  C o m m i t t e e  o n .
T h e r e  i s  n o  s t a t u t e  o n  t h i s  o n e  a n d  n o  c o n f i r m a t i o n  w o u l d  b e  
r e q u i r e d  b y  s t a t u t e  o r  C o n s t i t u t i o n .

jr. a  r e g u l a t o r y  b o a r d  a r i d  
r e q u i r e s  c o n f i r m a t i o n  u n d e r  t h e  s t a t u t e s  a n d  t h e  C o n s t i t u t i o n .

A l c o h o l i s m ,  A d v i s o r y  B o a r d  o n .
AS 4 7 . 3 7 . 0 7 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  u n d e r  e i t h e r  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

A r t s ,  A l a s k a  S t a t e  C o u n c i l  o n  t h e .
AS 4 4 . 1 9 . 9 0 0 .  T h i s  b o a r d  i s  m a d e  e x p r e s s l y  n o t  s u b j e c t  t o  
l e g i s l a t i v e  c o n f i r m a t i o n  u n d e r  t h e  s t a t u t e ,  a n d  o f  c o u r s e ,  i s  
n o t  s u b j e c t  t o  c o n f i r m a t i o n  u n d e r  t h e  C o n s t i t u t i o n .
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A s s e s s m e n t  R e v i e w  B o a r d ,  S t a t e .
AS 4 3 . 5 6 . 0 4 0 .  T h i s  i s  a  q u a s i - j u d i c i a l  a g e n c y  a n d  m u s t  
b e  c o n f i r m e d  u n d e r  b o t h  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

A t h l e t i c  C o m m i s s i o n .
AS 0 5 . 0 5 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  i s  s u b j e c t  t o  
c o n f i r m a t i o n  u n d e r  b o t h  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

B a r b e r  E x a m i n e r s ,  B o a r d  o f .
AS 0 8 . 1 2 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  m u s t  b e  c o n f i r m e d  
u n d e r  t h e  C o n s t i t u t i o n ,  e v e n  t h o u g h  n o t  r e q u i r e d  b y  s t a t u t e .

B r i s t o l  B ay  R e g i o n a l  D e v e l o p m e n t  C o u n c i l .
C h a p t e r  4 ,  SSSLA 1 9 7 4 ,  a n d  C h a p t e r  2 0 9 ,  SLA 1 9 7 6 .  No c o n f i r m a t i o n  
i s  r e q u i r e d  u n d e r  e i t h e r  t h e  s t a t u t e  o r  t h e  C o n s t i t u t i o n .

C a p i t a l  S i t e  S e l e c t i o n  C o m m i t t e e .
AS 4 4 . 0 6 . 1 1 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  u n d e r  e i t h e r  t h e  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

C h i r o p r a c t i c  E x a m i n e r s ,  B o a r d  o f .
AS 0 8 . 2 0 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  u n d e r  t h e  C o n s t i t u t i o n ,  e v e n  t h o u g h - n o t  r e q u i r e d  
u n d e r  t h e  s t a t u t e .

C o d e  R e v i s i o n  C o m m i s s i o n .
AS 2 4 . 2 0 . 0 7 5 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  e i t h e r  t h e  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

C o l l e c t i o n  A g e n c y  B o a r d .
AS 8 . 2 4 . 0 1 1 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  c o n f i r m a t i o n  i s  
r e q u i r e d  u n d e r  t h e  C o n s t i t u t i o n ,  e v e n  t h o u g h  n o t  r e q u i r e d  b y  
t h e  s t a t u t e .

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n .
AS 1 6 . 4 3 . 0 2 0 .  T h i s  i s  a  r e g u l a t o r y  c o m m i s s i o n  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  u n d e r  b o t h . t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

C o m p r e h e n s i v e  H e a l t h  A d v i s o r y  C o u n c i l .
AS 1 8 . 0 7 . 0 2 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r ,  
t h i s  i s  n o t  a  q u a s i - j u d i c i a l  o r  r e g u l a t o r y  a g e n c y ,  a n d  c o n ­
f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

C o m m i s s i o n  f o r  N o r t h e r n  O p e r a t i o n s  o f  R a i l  T r a n s p o r t a t i o n  
a n d  H i g h w a y s .  • •

AS 4 4 . 1 9 . 7 0 4  a n d  3 9 . 0 5 . 0 6 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  u n d e r  
t h e  l a t t e r  s t a t u t e  b u t  c a n n o t  b e  r e q u i r e d  u n d e r  l . I v  C o n s t i t u t i o n .

• •
D e n t a l  E x a m i n e r s ,  B o a r d  o f .
AS 8 . 3 6 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  u n d e r  b o t h  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

D e v e l o p m e n t a l  D i s a b i l i t y  P l a n n i n g  a n d  A d v i s o r y  C o u n c i l .
T h i s  i s  c r e a t e d  u n d e r  f e d e r a l  l a w  a n d  c o n f i r m a t i o n  i s  n o t  
r e q u i r e d .
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D e v e l o p m e n t  C o r p o r a t i o n ,  A l a s k a  S t a t e .
AS 4 4 . 5 9 . 0 1 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r  
i t  c a n n o t  b e  r e q u i r e d  u n d e r  t h e  C o n s t i t u t i o n .

D i s p e n s i n g  O p t i c i a n s ,  B o a r d  o f .
AS 0 8 . 7 1 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  n o t  
r e q u i r e d  b y  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  u n d e r  C o n s t i t u t i o n .

D r u g  A b u s e ,  A d v i s o r y  B o a r d  o n .
AS 4 4 . 2 9 . 0 3 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  u n d e r  e i t h e r  t h e  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

E d u c a t i o n ,  B o a r d  o f .
AS 1 4 . 0 7 . 0 7 5 .  T h i s  i s  h e a d  o f  a  p r i n c i p a l  d e p a r t m e n t ,  a n d  
c o n f i r m a t i o n  i s  r e q u i r e d  u n d e r  b o t h  t h e  s t a t u t e  a n d  t h e  
C o n s t i t u t i o n .

E d u c a t i o n a l  B r o a d c a s t i n g  C o m m i s s i o n ,  A l a s k a .
AS 1 4 . 4 0 . 7 0 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  u n d e r  e i t h e r  t h e  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

E l e c t r i c a l  E x a m i n e r s , . B o a r d  o f .
AS 0 8 . 4 0 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  u n d e r  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

E m p l o y m e n t  o f  t h e  P h y s i c a l l y  H a n d i c a p p e d ,  G o v e r n o r ' s  C o m m i t t e e  o n .  
AS 2 3 . 1 5 . 2 2 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  u n d e r  e i t h e r  t h e  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

E n v i r o n m e n t a l  A d v i s o r y  B o a r d .
AS 4 4 . 4 6 . 0 3 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  u n d e r  c i t h e r  t h e  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

E q u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i t t e e .
T h i s  b o a r d  i s  c r e a t e d  b y  a d m i n i s t r a t i v e  o r d e r ,  a n d  c o n f i r m a t i o n  
i s  n o t  r e q u i r e d .

F i s h e r i e s ,  B o a r d  o f .
AS 1 6 . 0 5 . 2 2 1 ( a ) .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  \ f i r - v < t i o n
i s  r e q u i r e d  b y  b o t h  t h e  s t a t u t e  a n d - t h e  C o n s t i t u t i o n .

F i s h e r i e s  C o u n c i l .
T h i s  b o a r d  w a s  c r e a t e d  b y  a d m i n i s t r a t i v e  o r d e r ,  a n d  c o n f i r m a t i o n  
i s  n o t  r e q u i r e d .

F i s h e r m e n ' s  F u n d  A d v i s o r y  a n d  A p p e a l s ;  C o u n c i l .
AS 2 3 . 3 5 . 0 1 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t n e  s t a t u t e  o r  
t h e  C o n s t i t u t i o n .

G a m e ,  B o a r d  o f .
AS 1 6 . 0 5 . 2 2 1 ( b ) .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .
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G e o g r a p h i c  B o a r d ,  S t a t e .
AS 4 4 . 1 9 . 3 6 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  
o r  t h e  C o n s t i t u t i o n .

G r o w t h  P o l i c y  C o u n c i l ,  A l a s k a .
T h i s  b o a x ’d  w a s  c r e a t e d  b y  a d m i n i s t r a t i v e  o r d e r  a n d  c o n f i r m a t i o n  
i s  n o t  r e q u i r e d  b y  s t a t u t e  o r  t h e  C o n s t i t u t i o n .

G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d .
AS 0 3 . 5 4 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  b o t h  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

H a i r  D r e s s i n g  a n d  B e a u t y  C u l t u r a l  E x a m i n e r s ,  B o a r d  o f .
AS 0 8 . - 2 8 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  c o n f i r m a t i o n  
i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e ,  i t  i s  r e q u i r e d  b y  t h e  
C o n s t i t u t i o n .

H i s t o r i c a l  C o m m i s s i o n ,  A l a s k a .
AS 4 1 . 1 9 . 4 6 1 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  
o r  b y  t h e  C o n s t i t u t i o n .

H i s t o r i c  S i t e  A d v i s o r y  C o m m i t t e e .
AS 4 1 . 3 5 . 1 1 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r ,  
c o n f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

H o u s i n g  A u t h o r i t y ,  A l a s k a  S t a t e .
AS 1 8 . 5 5 . 0 2 0 ;  3 9 . 0 5 . 0 6 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  
f o r m e r  s t a t u t e  b u t  i t  i s  b y  t h e  l a t t e r .  C o n f i r m a t i o n  i s  n o t  
p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

H o u s i n g  F i n a n c e  C o r p o r a t i o n ,  A l a s k a .
AS 1 8 . 5 6 . 0 1 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  
o r  b y  t h e  C o n s t i t u t i o n .  - •

Human R i g h t s ,  S t a t e  C o m m i s s i o n  f o r .
AS 1 8 . 8 0 . 0 1 0 .  T h i s  i s  a  q u a s i - j u d i c i a l  a g e n c y ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  b y  t h e  C o n s t i t u t i o n .

I n t e r n a t i o n a l  D e v e l o p m e n t  C o m m i s s i o n ,  A l a s k a .
AS 4 4 . 1 9 . 4 0 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  o r  
b y  t h e  C o n s t i t u t i o n .

I n v e s t m e n t  A d v i s o r y  C o m m i t t e e .
AS 3 7 . 1 0 . 0 1 0 ( f ) .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  
o r  t h e  C o n s t i t u t i o n .  ( T h e  p r e s e n c e  o f  l e g i s l a t o r s  o n  t h i s  
c o m m i t t e e  i s  p r o b a b l y  n o t  p e r m i s s i b l e  u n d e r  t h e  c o n s t i t u t i o n a l  
p r o h i b i t i o n  a g a i n s t  d u a l  o f f i c e  h o l d i n g .  A l a s k a  C o n s t i t u t i o n ,
A r t .  2 ,  S e c .  5 ) .



J u d i c i a l  C o u n c i l .
A l a s k a  C o n s t i t u t i o n ,  A r t .  4 ,  S e c .  8 .  T h e  n o n - a t t o r n e y  
m e m b e r s ,  a n d  s o l e l y  t h e  n o n - a t t o r n e y  m e m b e r s ,  a r e  s u b j e c t  
t o  l e g i s l a t i v e  c o n f i r m a t i o n .

J u d i c i a l  Q u a l i f i c a t i o n s ,  C o m m i s s i o n  o n .
A l a s k a  C o n s t i t u t i o n  A r t  4 .  S e c .  1 0 .  The: t w o  m e m b e r s  who 
a r e  n o n - l a w y e r s  a n d  n o n - j u d g e s  a r e  s u b j e c t  t o  l e g i s l a t i v e  
c o n f i r m a t i o n .

J u v e n i l e  J u s t i c e  a n d  D e l i n q u e n c y  C o m m i s s i o n .
T h i s  b o a r d  i s  c r e a t e d  u n d e r  f e d e r a l  .1 aw a n d  n o  c o n f i r m a t i o n  
i s  r e q u i r e d .

K i n g  C r a b  M a r k e t i n g  a n d  Q u a l i t y  C o n t r o l  B o a r d ,  A l a s k a .
AS 1 8 . 9 0 . 0 4 0 .  T h i s  b o a r d  h a s  r e g u l a t o r y  p o w e r s  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

L a n d  U s e  P l a n n i n g  C o m m i s s i o n ,  J o i n t  F e d e r a l - S t a t e .
AS 4 1 . 4 0 . 0 2 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  s t a t u t e  o r  
b y  t h e  C o n s t i t u t i o n .

Law o f  t h e  S e a ,  C o m m i s s i o n  o n  t h e  C o n f e r e n c e  o f  t h e .
AS 4 4 . 1 9 . . 7 8 9 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  
o r  b y  t h e  C o n s t i t u t i o n .

L i b r a r i e s ,  A d v i s o r y  C o u n c i l  o n .
T h i s  b o a r d  i s  t h e  c r e a t u r e  o f  f e d e r a l  l a w ,  a n d  n o  c o n f i r m a t i o n  
i s  r e q u i r e d .

L o c a l  B o u n d a r y  C o m m i s s i o n .
AS 44 . 1 9 .  2 5 0 ;  3 9 . 0 5 . 0 6 0 .  T h e  f o r m e r  l a w  d o e 's  n o t  r e q u i r e  
c o n f i r m a t i o n ,  b u t  t h e  l a t t e r  d o e s ;  h o w e v e r ,  t h a t  i s  n o t  
p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

M a n p o w e r  P l a n n i n g  C o u n c i l ,  S t a t e .
T h i s  i s  a l s o  a  c r e a t u r e  o f  f e d e r a l  l a w ,  a n d  n o  c o n f i r m a t i o n  i s  
r e q u i r e d .

M a n p o w e r  S e r v i c e s  C o u n c i l ,  S t a t e .
T h i s  g r o u p  i s  a l s o  a  c r e a t u r e  o f  f e d e r a l  l a w  a n d  n o  c o n f i r m a t i o n  
i s  r e q u i r e d .

M a r i n e  P i l o t s - / '  B o a r d - o f .
AS 0 8 . 6 2 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  c o n f i r m a t i o n  i s  
r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t : - . ;; i o n .

G overnor Hammond -5- February 3, 1977



M e d i c a l  B o a r d ,  S t a t e .
AS 0 8 . 6 4 . 1 0 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a  (M IC A ) .
AS 2 1 . 8 8 . 0 3 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  s t a t u t e  b u t  i s  
n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

M e n t a l  H e a l t h  A d v i s o r y  C o u n c i l .
AS 4 7 . 3 0 . 6 0 5 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  s t a t u t e  o r  
t h e  C o n s t i t u t i o n .

M u n i c i p a l  B o n d  B a n k  B o a r d .
AS 4 4 . 5 8 . 0 1 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  s t a t u t e ;  h o w e v e r ,  
c o n f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

N u r s i n g ,  B o a r d  o f .
AS 0 8 . 6 8 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  n o t  
r e q u i r e d  b y  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  C o n s t i t u t i o n .

N u r s i n g  Home A d m i n i s t r a t o r s ,  B o a r d  o f .
AS 0 8 . 7 0 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  n o t  
r e q u i r e d  b y  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  
C o n s t i t u t i o n .

O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  R e v i e w  B o a r d .
AS 1 8 . 6 0 . 0 5 7 .  T h i s  i s  a  q u a s i - j u d i c i a l  b o a r d ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

O p t o m e t r y ,  B o a r d  o f  E x a m i n e r s  i n .
AS 0 8 . 7 2 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  n o t  
r e q u i r e d  b y  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  C o n s t i t u t i o n .

P a c i f i c  M a r i n e  F i s h e r i e s  C o m m i s s i o n .
AS 1 6 . 4 5 . 0 2 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r ,  
c o n f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

P a r o l e ,  S t a t e  B o a r d  o f .
AS 3 3 . 1 5 . 0 1 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r ,  
c o n f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

P e r s o n n e d ^ f B S ' a r d  ( a l s o  a c t s  a s  P u b l i c  E m p l o y e e s  R e t i r e m e n t  B o a r d  
a n d  L a b o r  R e l a t i o n s  B o a r d ) .
AS 3 9 . 2 5 . 0 6 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  a l s o  a  q u a s i - j u d i c i a l  
a g e n c y ,  a n d  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  
C o n s t i t u t i o n .

P h a r m a c y ,  B o a r d  o f .
AS 0 8 . 8 8 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  i s  
r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

•Governor H a m m o n d  F e b r u a r y  3, 1977
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P h y s i c a l  T h e r a p y  B o a r d ,  S t a t e .
AS 0 8 . 8 4 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  n o t  
r e q u i r e d  b y  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  C o n s t i t u t i o n .

P i o n e e r s  Home A d v i s o r y  B o a r d ,  A l a s k a .
AS 4 4 . 2 1 . 1 0 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  o r  
t h e  C o n s t i t u t i o n .

P i p e l i n e  C o m m i s s i o n ,  A l a s k a .
AS 4 6 . 0 6 . 0 2 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d  a n d  c o n f i r m a t i o n  i s  
r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

P o l i c e  S t a n d a r d s  C o u n c i l ,  A l a s k a .
AS 1 8 . 6 5 . 1 4 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  
o r  b y  t h e  C o n s t i t u t i o n .

P o s t - S e c o n d a r y  E d u c a t i o n ,  A l a s k a  C o m m i s s i o n  o n .
AS 1 4 . 4 0 . 9 0 3 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r ,  
c o n f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .  (T h e  
p r e s e n c e  o f  l e g i s l a t o r s  o n  t h i s  C o m m i s s i o n  i s  h i g h l y  q u e s t i o n a b l e  
u n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  t h e  p r o h i b i t i o n  
a g a i n s t  d u a l  o f f i c e  h o l d i n g ) .

P r o f e s s i o n a l  T e a c h i n g  P r a c t i c e s  C o m m i s s i o n .
AS 1 4 . 2 0 . 3 8 0 .  T h i s  c o m m i s s i o n  h a s  q u a s i - j u d i c i a l  p o w e r s ,  
a n d  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  b y  t h e  
C o n s t i t u t i o n .

P s y c h o l o g i s t  a n d  P s y c h o l o g i c a l  A s s o c i a t e  E x a m i n e r s ,  B o a r d  o f .
AS 0 8 . 8 6 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  i s  
r e q u i r e d  b y  t h e  s t a t u t e  a n d  b y  t h e  C o n s t i t u t i o n .

P u b l i c  A c c o u n t a n c y ,  A l a s k a  S t a t e  B o a r d  o f .
AS 0 8 . 0 4 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  n o t  
r e q u i r e d  b y  t h e  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  
C o n s t i t u t i o n .

P u b l i c  O f f i c e s  C o m m i s s i o n ,  A l a s k a .
AS 1 5 . 1 3 . 0 2 0 ( b ) .  T h i s  i s  a  q u a s i - j u d i c i a l  c o m m i s s i o n ,  a n d  
w h i l e  n o t  r e q u i r e d  b y  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  
C o n s t i t u t i o n .  (T h e  m e t h o d  o f  a p p o i n t m e n t  t o  t h i s  c o m m i s s i o n  
i s  h i g h l y  s u s p e c t  u n d e r  t h e  C o n s t i t u t i o n  A r t  2 .  S e c s .  2 5  a n d  2 6 ) .

P u b l i c  O f f i c e s  S a l a r y  C o m m i s s i o n .
AS 3 9 . 2 3 . 0 1 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  s t a t u t e  o r  b y  
t h e  C o n s t i t u t i o n .

P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  A l a s k a .
AS 4 2 . 0 5 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  i s  
r e q u i r e d  b y  t h e  s t a t u t e  a n d  b y  t h e  C o n s t i t u t i o n .

R e a l  E s t a t e  C o m m i s s i o n .
AS 0 8 . 8 8 . 0 1 1 .  T h i s  i s  a  r e g u l a t o r y  h o a r d ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .
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R e g e n t s  B o a r d ,  U n i v e r s i t y  o f  A l a s k a .
A l a s k a  C o n s t i t u t i o n .  A r t .  7 S e c .  3 ;  AS 1 4 . 4 0 . 1 2 0 .
C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  C o n s t i t u t i o n .

R o y a l t y  O i l  a n d  G as  D e v e l o p m e n t  A d v i s o r y  B o a r d .
AS 3 8 . 0 6 . 0 1 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r ,
c o n f i r m a t i o n  i s  n o t  c o n s t i t u t i o n a l l y  p e r m i s s i b l e .

R u r a l  A f f a i r s  C o m m i s s i o n .
AS 4 4 . 1 9 . 7 2 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  o r
b y  t h e  C o n s t i t u t i o n .

S m a l l  B u s i n e s s  C o r p o r a t i o n  o f  A l a s k a .
AS 4 4 . 6 0 . 0 2 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  o r  
b y  t h e  C o n s t i t u t i o n .

S o i l  C o n s e r v a t i o n  B o a r d ,  A l a s k a .
AS 4 1 . 1 0 . a 4 0 v  ::‘ C o n f i ^ a t i q n MK̂ ^ ^ g u i r e d , b y  t h e  s t a t u t e ;  h o w e v e r ,  
c o n f i r m a t i o n ;  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t  i t u t i o r f .

T e a c h e r ’ s  R e t i r e m e n t  B o a r d ,  A l a s k a .
AS 1 4 . 2 5 . 0 3 5 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  o r .  
b y  t h e  C o n s t i t u t i o n .

T o u r i s m  A d v i s o r y  B o a r d .
AS 4 4 . 3 3 . 1 9 0 ;  3 9 . 0 5 . 0 6 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  
f o r m e r ,  b u t  i t  i s  r e q u i r e d  b y  t h e  l a t t e r .  H o w e v e r ,  c o n f i r m a t i o n  
i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

T r a n s p o r t a t i o n  C o m m i s s i o n ,  A l a s k a .
AS 4 2 . 0 7 . 0 1 1 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  i s  
r e q u i r e d  b y  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n .

T r a n s p o r t a t i o n  P l a n n i n g  C o m m i t t e e .
A d m i n i s t r a t i v e  O r d e r  N o .  3 3 .  No c o n f i r m a t i o n  i s  r e q u i r e d  b y  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

V e t e r i n a r y  E x a m i n e r s ,  B o a r d  o f .
AS 8 . 9 3 . 0 1 0 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  b y  t h e  C o n s t i t u t i o n .

V i o l e n t  C r i m e s  C o m p e n s a t i o n  B o a r d .
AS 1 8 . 6 7 . 0 2 0 .  T h i s  i s  a  q u a s i - j u d i c i a l  a g e n c y ,  a n d  v / h i l e  n o t  
r e q u i r e d  b y  t h e  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  
C o n s t i t u t i o n .

V o c a t i o n a l  E d u c a t i o n  A d v i s o r y  C o u n c i l , A l a s k a  S t a t e .
T h i s  i c  ci c r e a t u r e  o f  f e d e r a l  l a w ,  a n d  c o n f i r m a t i o n  i s  n o t  
r e q u i r e d  b y  s t a t u t e  o r  b y  t h e  C o n s t i t u t i o n .

W a t e r  R e s o u r c e s  B o a r d .
AS.  4 6 . 1 5 . 1 9 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  h o w e v e r ,  
c o n f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .



Governor H a m m o n d -9- February 3, 1977

W e l d i n g  E x a m i n e r s ,  B o a r d  o f .
AS 8 . 9 9 . 1 0 1 .  T h i s  i s  a  r e g u l a t o r y  b o a r d ,  a n d  w h i l e  n o t  
r e q u i r e d  b y  t h e  s t a t u t e ,  c o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  
C o n s t i t u t i o n .

W e s t e r n  I n t e r s t a t e  C o m m i s s i o n  f o r  H i g h e r  E d u c a t i o n .
AS 1 4 . 4 0 . 6 9 0 .  C o n f i r m a t i o n  i s  r e q u i r e d  b y  t h e  s t a t u t e ;  
h o w e v e r ,  c o n f i r m a t i o n  i s  n o t  p e r m i s s i b l e  u n d e r  t h e  C o n s t i t u t i o n .

W o r k m a n ' s  C o m p e n s a t i o n  B o a r d ,  A l a s k a .
AS 2 3 . 3 0 . 0 0 5 .  T h i s  i s  a  q u a s i - j u d i c i a l  a g e n c y ,  a n d  c o n f i r m a t i o n  
i s  r e q u i r e d  b y  t h e  s t a t u t e  a n d  b y  t h e  C o n s t i t u t i o n .

Y u k o n - T a i y a  C o m m i s s i o n .
AS 4 4 . 2 0 . 0 1 0 .  C o n f i r m a t i o n  i s  n o t  r e q u i r e d  b y  t h e  s t a t u t e  
o r  b y  t h e  C o n s t i t u t i o n .

S u m m a r i z i n g  t h e  a b o v e ,  t h e r e  a r e  4 1  b o a r d s  w h i c h  d o  n o t  
r e q u i r e  c o n f i r m a t i o n  u n d e r  t h e  a p p l i c a b l e  s t a t u t e s  a n d  t h e .  
C o n s t i t u t i o n .  T h e r e  a r e  2 7  b o a r d s  t h a t  r e q u i r e  c o n f i r m a t i o n  
u n d e r  b o t h  t h e  a p p l i c a b l e  s t a t u t e s  a n d  t h e  C o n s t i t u t i o n .
T h e r e  a r e  1 3  r e g u l a t o r y  o r  q u a s i - j u d i c i a l  b o a r d s  w h i c h  m u s t  
b e  c o n f i r m e d  b y  t h e  l e g i s l a t u r e  u n d e r  t h e  C o n s t i t u t i o n  b u t  
w h i c h  a r e  n o t  r e q u i r e d  t o  b e  b y  t h e  a p p l i c a b l e  s t a t u t e s .
T h e r e  a r e  1 4  b o a r d s  w h i c h  r e q u i r e  c o n f i r m a t i o n  u n d e r  t h e  
a p p l i c a b l e  s t a t u t e s ,  b u t  w h i c h  a r e  n o t  s u b j e c t  t o  c o n f i r m a t i o n  
u n d e r  t h e  C o n s t i t u t i o n .

I t  i s  o u r  o p i n i o n  t h a t  y o u  s h o u l d  s u b m i t  t h e  n a m e s  o f  y c u r  
a p p o i n t e e s  t o  t h e  b o a r d s  a n d  c o m m i s s i o n s  w h i c h  a r e  s u b j e c t  
t o  c o n f i r m a t i o n  u n d e r  t h e  C o n s t i t u t i o n .  Y o u  n e e d  n o t  s u b m i t  
a p p o i n t e e s  f o r  c o n f i r m a t i o n  t h a t  u n d e r  t h e  C o n s t i t u t i o n  a r e  
n o t  s u b j e c t  t o  t h a t  r e q u i r e m e n t .  Y o u  a r e ,  o f  c o u r s e ,  f r e e  
t o  d o  s o  a s  a n  a d v i s o r y  m a t t e r  r e l y i n g  u p o n  t h e  l e g i s l a t i v e  
v o t e  a s  a n  i n d i c a t i o n  o;:  t h e  l e g i s l a t u r e ' s  v i e w s  o n  t h e  
a p p o i n t m e n t ,  b u t  u n d e r  t h e  C o n s t i t u t i o n ,  i f  t h e  a p p o i n t e e  i s  
n o t  r e q u i r e d  t o  b e  c o n f i r m e d ,  a  l e g i s l a t i v e  d e c i s i o n  n o t  t o  
c o n f i r m  t h e  a p p o i n t e e  w o u l d  b e  o f  n o  l e g a l  e f f e c t .  T h e  
a p p o i n t m e n t  w o u l d  b e  v a l i d  i n  a n y  e v e n t . .

Y o u r s  v e r y  t r u l y ,

A t t o r n e y  G e n e r a l
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tion" rather than a legislative one. Const.

Mike B R A D N ER , S p eak er of th e  H om e, Alas* 
ka S ta te  L eg isla tu re , e t al., A ppellants,

v.
J a y  S. HAMM OND, G overnor of the  S ta te  

of A laska, A ppellee.
No. 2802.

Suprem e C o u rt of A laska.

Aug. 2. 1070.

Speaker of the House, President of 
the Senate and State Legislature brought 
action against Governor for declaratory 
judgment of constitutionality of statute 
which provided that appointment of deputy 
heads of each principal executive depart­
ment and 19 specified directors of divisions 
were subject to confirmation by legislature 
3nd which prescribed procedures pertain­
ing to confirmation process. The Superior 
Court, First Judicial District, Juneau, 
Thomas E. Schulz, J., granted Governor’s 
motion for summary judgment and de­
clared statute unconstitutional, and plain­
tiffs appealed. The Supreme Court, Rabi- 
nowitz, J., held that state constitutional 
provisions delineate full extent of legisla­
ture’s authority to confirm Governor's ap­
pointment of subordinate executive officers 
and that such statute was violative of sepa­
ration of powers requirements of State 
Constitution.

Judgment affirmed.

1. C o n stitu tio n al L aw  <$=»50
"Separation of powers doctrine" pro­

hibits one branch of state government 
from encroaching upon and exercising 
powers of another branch.

See publication Word* and Phrase*
(or o th e r Judicial construction* and 
deflnltlona.

2. S ta te s  <3=46
Appointment of xecutive officers of 

state government is an "executive func-
) »  P 20-1

art. 3, §§ 1, 16.
See publication W ords and Phrases 

(o r o th e r  judicial constructions and 
definitions.

3. States <3=46
Confirmation of appointment of execu­

tive officers of state government is an at­
tribute of appointive power of Governor 
rather than a distinct legislative power. 
Const, art. 2, § 1; art. 3, §§ 1 et seq., 16.
4. S ta te s  <8=48, 52

State constitutional provisions, which 
empower Governor to appoint and dismiss 
head of each principal executive depart­
ment and subjects such appointments to 
confirmation by legislature and which, 
with regard to related offices, vests power 
of appointment in Governor and power to 
confirm in legislature and provides for re­
moval of such officers as provided by law, 
delineate full extent of legislature’s author­
ity to confirm Governor’s appointment of 
subordinate executive officers. Const, art. 
3, §§25,26.
5. C o n s titu tio n a l Law  <3=58 

S ta te s  $ = 4 6
Statute, which provided that appoint­

ment of deputy heads of each principal ex­
ecutive department and 19 specified direc­
tors of divisions were subject to confirma­
tion by legislature and which prescribed 
procedures pertaining to confirmation 
process, was violative of separation of 
powers requirements of State Constitution. 
AS 39.05.020; Const, art. 2, § I; art. 3. 
§§ 1, 16,25,26; art. 4, § 1.
6. C o n s titu tio n a l L aw  $ = 5 0

"Separation of powers doctrine" re­
quires that the blending of governmental 
powers will not be inferred in the absence 
of an express constitutional provision.
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Before BOOCHEVER, C. J„ RABIN- 
OWITZ and ERWIN, JJ., DIMOND, Jus- 
tice Pro Tem., and TAYLOR, Superior 
Court Judge sitting as Justice Pro Tem.

OPINION
RABINOWITZ, Justice.
This appeal arises from a declaratory 

judgment suit which appellants instituted 
in superior court seeking a declaration that 
Section 1 of Chapter 82, SLA 1975 is con­
stitutional. This legislative measure ef­
fected significant changes in the proce­
dures for appointment and removal of sub- 
cabinet officials, including deputy commis­

sioners and division heads of the executive 
branch of Alaska’s government.1 Specifi­
cally, it removed certain division directors 
from the classified service and placed them 
in the partially exempt service, provided 
that the appointment of deputy heads of 
each principal executive department and 19 
specified directors of divisions were sub­
ject to confirmation by the legislature in 
joint session, and it prescribed procedures 
pertaining to the confirmation process.

The legislative history of Chapter 82 dis­
closes that on April 28, 1975, Alaska's 
Ninth State Legislature enacted Free Con­
ference Committee Substitute to Senate

I. C hap ter 82, SLA  1075 provides:
Section 1. AS 39.05.020 is amended to 

read :
Sec. 39.05.020. A ppointm ent of d ep art­

m ent heads and o ther executive officers. 
T he governor shall appoint the head of each 
principal executive departm ent in the s ta te  
government. Each nppointm ent is subject 
to confirm ation by a m njority of the mem­
bers of the legislature in jo in t session. T he 
following executive appointm ents are  also 
subject to confirm ation by a m a jo ri:/  of 
the members of the legislature in jo in t 
sess io n :

(1) T he deputy head of each principal 
executive departm ent of the s t a t e ;

(2) d irector, division of banking ;
(3) director, division of insu ran ce:
(-1) director, division of fam ily aud chil­

drens se.-vices;
(5) director, division of corrections;
(0) director, division of oil and g as;
(7) director, division of elections;
(8) d irector, division of policy planning 

and resea rch ;
(9) director, division of personnel;
(10) director, division of budget and 

m anagem ent:
(11) director, division of medical assist­

ance;
(12) director, division of m ental h ea lth ;
(13) director, division of public hea lth ;
(24) d irector, office of telecommunica­

tions ;
(18) director, division of m arine tran spo r­

tation  ;
(18) director, division of w aters and 

h a rb o rs ;
(17) director, division of lan d s;
(18) s ta te  geologist, division of geological 

and geophysical su rveys;
(10) d irecto r, division of ag ricu ltu re ;
(20) director, division of aviation.

Section 2. AS 39.06.0SO(2) is amended to 
r e a d :

(2) W hen appointm ents are presented to 
the legislature for confirm ation,

(A) the presiding officer of each house 
shall assign the name of each appointee to 
a standing committee of th a t house for a 
hearing, report and recom m endation; s tand­
ing committees of the two houses assigned 
the same person’s name for consideration 
m ay meet join tly  to consider the qualifica­
tions of the person appointed and may 
issue either a separate  or a jo in t report 
and recommendation concerning tha t per­
son ; then

(B ) the legislature shall, before the end 
of the session in which the appointm ents 
a re  presented, in jo in t session assembled, 
ac t on the appointm ents by confirm ing or 
declining to confirm by a m ajority  vote of 
all of the members the appointm ents pre­
sented.
Sec. 3. AS 39.23.040 is amended to read :

Sec. 39.25.040. D irector of personnel. 
T he bead of the division of personnel is the 
d irecto r of personnel appointed by ‘he com­
m issioner of adm inistration and responsible 
to the commissioner of adm inistration for 
the execution of tbe duties and responsi­
bilities imposed by this chapter nnd the 
rules adopted under this chapter. T be 
d irecto r of personnel m ust have a t lenst 
three years of practical working experience 
In the field of personnel adm inistration. 
Sec. 4. AS 39.25.120(2) Is amended to 

read :
(2) tbe directors, division of penonnel, 

division of m ental health, division of public 
health, division of medical assistance, and 
those other directors of tbe m ajor divisions 
of the principal departm ents of the execu­
tive branch as are  specifically designated 
by the governor: . . ,
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Bill 98. After initial passage, Governor 
Hammond vetoed the bill on the ground 
that Section 1 thereof impinged upon the 
executive power of appointment. On May 
21, 197S, the legislature, in joint session, 
overrode the veto. The act then became 
law the following day as Chapter 82 of the 
1975 Session Laws of Alaska (hereinafter 
Chapter 82).

.Subsequent to enactment of Chapter 82, 
Governor Hammond appointed persons to 
posts affected by the Act's provisions. 
Under AS 39.05.080(1), part of the codifi­
cation of Chapter 82, the governor was 
obliged to present to the legislature for 
confirmation the names of these persons. 
The governor refused to do so. Appellants 
then commenced this action for a declara­
tory judgment* of the constitutionality of 
Chapter 82. The superior court granted 
Governor Hammond’s motion for summary 
judgment, declaring Section 1 unconstitu­
tional. This appeal followed.

The controlling constitutional provisions 
we are called on to interpret here are con­
tained in Article III of Alaska’s constitu­
tion and concern the appointive powers of 
the governor.3 Article III, Section 1 pro­
vides:

The executive power of the State is 
vested in the governor.
Article III, Section 25 further provides 

that:
The head of each principal department 
shall be a single executive unless other­
wise provided by law. He shall be ap­
pointed by the governor, subject to con­
firmation by a majority of the members

2. AS 22.10.020(b) prov ides:
In  case of an  actunl controversy w ithin 

the sta te , the superior court, upon the filing 
of an appropriate  pleading, m ay declare the 
rights and legal relations of an  interested 
party  seeking the declaration , w hether or 
not fu rth e r relief is o r  could be sought. 
T he declaration has the force and effect of 
a final judgm ent o r decree and is reviewable 
as such. F u rth e r  necessary o r proper relief 
based on a declara to ry  judgm ent o r decree 
may be granted, a fte r  reasonable notice and 
hcarin r, against an  adverse party  whose

of the legislature in joint session, and 
shall serve at the pleasure of the gover­
nor, except as otherwise provided in this 
article with respect to the secretary of 
State. The heads of all principal depart­
ments shall be citizens of the United 
States.

This provision explicitly empowers the 
governor to appoint and dismiss the head 
of each principal department. It subjects 
these executive appointments to confirma­
tion by a majority of the members of the 
legislature in joint session. Article III, 
Section 26 treats related offices and pro­
vides :

When a board or commission is at the 
head of a principal department or a reg- 
platory or quasi-judicial agency, its 
members shall be appointed by the gov­
ernor, subject to confirmation by a ma­
jority of. the members of the legislature 
in joint session, and may be removed as 
provided b y  law. They shall be citizens 
of the United States. The board or 
commission may appoint a principal ex­
ecutive officer when authorized by law, 
but the appointment shall be subject to 
the approval of the governor.

As with Section 25, Section 26 vests the 
power of appointment in the governor and 
the power to confirm in the legislature in 
joint session. Removal of Section 26 
board or commission members is as pro­
vided by law and, therefore, not necessari­
ly at the governor’s pleasure.

As analyzed by appellants, the sole ques­
tion in this appeal is whether Sections 25 
and 26 of Article III describe the outer

rights have been determ ined by the judg­
ment.

3. T here  is no disput* th a t our constitution 
wna designed w ith  a .strong executive in mind. 
Executive Committee Chairm an V ictor Rivers 
reported to the floor th a t " (w ]e  nre all 
s trongly agreed on the principle of the strong 
executive.”  A laska C onstitu tional Conven­
tion Proceedings a t 1984 (here inafter A C C P). 
Accord. ACCP a t 1102, 1741, 1088-88, 2038. 
3103.
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limits of the legislature’s confirmation au­
thority, or whether the legislature may by 
statute require confirmation of other 
high-level, policy-making officials within 
the executive branch. In arguing that 
Sections 25 and 26 only establish a consti­
tutional minimum requiring that certain 
appointments within the executive branch 
must be legislatively confirmed, appellants 
emphasize that neither Section 25 nor 26 
prohibits the legislature from requiring con­
firmation of other executive appointments. 
Admitting that the power to enact legisla­
tive confirmation requirements in addition 
to those provided for in Sections 25 and 26 
is not explicitly conferred on the legislature 
by Alaska’s constitution, appellants advance 
the contention that the validity of Chapte- 
82 turns on whether such enactments are 
within the ambit uf the constitution’s gen­
eral grant of legislative power to the legis­
lative branch of Alaska’s government.4

In opposition, appellee Hammond pri­
marily argues that the power to confirm

4. A rticle I I ,  Section 1 of the A laska C onstitu­
tion provides in p a r t th a t “ [ t]he  legislative 
power of the S ta te  is vested in a legislature

In  support of th e ir thesis th a t  the confirm a­
tion power is w ithin the legislative power 
g ra n t of A rticle I I ,  Section 1, appellants 
contend th a t  the record of tbe constitutional 
convention dem onstrates th a t the delegates 
"clearly understood th a t the legislature would 
have au thority  to enact s ta tu to ry  confirm a­
tion  requirem ents." A dditionally, appellants 
p o in t to the  circum stance th a t since the in ­
ception of state '.ood both the executive and 
legislative branches "have consistently  acted 
upon the understanding th a t  the legislature 
has such au th o rity” and th is longstanding 
In terpretation  should be accorded significant 
weight by the judiciary In m atte rs  of con­
stitu tiona l in terpretation . Okanogan Indians 

v. United States (The Pocket Veto Case) 
279 U.S. 655, 49 S.Ct. 403, 73 L .E d. 894 
(1929) j H a m p t o n  t>. United States, 276 U.S. 
394, 48 S.C t. 348, 72 L .E d. 624 (192 8); 
Doumes v. Bid well, 182 U.S. 244, 21 S.Ct. 
770, 45 L .E d. 1088 (190 1): see generally 16 
Am .Jur.2d C onstitutional L aw  § 83 (1964); 
16 C .J.S . C onstitu tional Law  5! 32-34 (1950).

In  addition appellants emphasize th a t this 
In terpretation  dates back to the f irs t years 
of statehood. Contemporaneous in te rp re ta ­
tion of fundam ental law by those partlci-

executive officers is an executive power 
which may be lawfully exercised by the 
legislature only to the extent granted by 
the Alaska Constitution. Viewed in this 
manner, appellee analyzes the power to 
confirm executive officers as part of the 
appointment process, incapable of existence 
independent of the power of appointment, 
and characterizes this confirmation author­
ity as a power “super-added” to the legisla­
ture’s general legislative powers. Thus, 
appellee would find that Sections 25 and 26 
set the maximum rather than the minimum 
parameters of the legislature’s power to 
confirm appointments of executive offi­
cers. This follows, according to appellee, 
from the fact that legislative confirmation 
is a delegated function taken from an ex­
ecutive function, and thus the breadth of 
this delegated authority must be strictly 
construed.8 Applying this strict interpreta­
tive criterion, appellee concludes that 
Chapter 82 is violative of the separation of

patiug  in its  d rafting  has trad itionally  been 
viewed as especially weighty evidence of the 
fram ers' in ten t. Myers v. United States. 272 
U.S. 52, 47 S.Ct. 21, 71 L .Ed. 160 (1 9 2 6 ); 
Cooper Mfg. Co. v. Ferguson, 113 U.S. 727, 
5 S.Ct. 739. 28 L.Ed. 1137 (1 8 8 5 ); Norfolk 
d  IV. Ry. Co. v. Board of Public Works,  124 
W .Va. 562, 21 S.E.2d 143 (19-12) ; Jones 
v. W illiams, 121 Tex. 94. 45 S.W .2d 130 
(1931).

5. C ountering appellan ts’ contention, appel­
lee’s reading of A laska’s constitu tional history 
dem onstrates "an  in ten t by tbe constitutional 
fram ers to restric t legislative confirm ation of 
those officers se t forth  in A rt. I l l ,  85 25 and 
26."

T he  attorney general candidly adm itted a t  
oral argum ent tha t exam ination of practice 
between the legislative and executive branches 
since statehood indicates th a t  the executive 
has u t least acquiesced t-  legislative con­
firm ation  of certa in  aubcabinet officials. 
However, he argued th a t the political rea lity  
of a  legislature dominated by the same party  
as th a t of the governor, at, well as the minor 
Interference such intervention created, in­
dicates th a t  the executive stance In the past 
should not be read as a ’ conatltu tu  ual In­
te rp re ta tion  by a coordinate branch of gov­
ernm ent," bu t rather as a product of a real­
istic ordering of executive goals a t the time.
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powers doctrine implied in Alaska’s consti­
tution.

After study of the excellent briefs and 
oral arguments of respective counsel, on 
March 25, 1976, this court issued an order 
affirming the superior court’s declaration 
that Section 1, Chapter 82, SLA 1975 is 
unconstitutional. In this order we further 
indicated that a full opinion would be is­
sued in due course.8

[1] In A la s k a  S ta te -O p e r a te d  S c h o o l  
S y s te m  v .  M u e lle r , 536 P.2d 99, 103 (Alas­
ka 1975), we observed that ”[t]hose who 
wrote our constitution followed the tradi­
tional framework of American govern­
ment. The governmental authority of the 
State of Alaska was distributedvamong the 
three branches, the executive, the legisla­
tive and the judicial." Analyzing this tri­
partite form of government provided for 
Alaska, this court concluded, in P u b lic  D e ­
fe n d e r  A g e n c y  v .  S u p e r io r  C o u r t, T h ir d  
J u d ic ia l D is tr ic t, 534 P.2d 947, 950 (Alaska 
1975), that . . it can be fairly im­
plied that this state does recognize the sep-

0. A t o ra l argum ent respective counsel ad­
vised th a t if a decision w as no t forthcom ing 
in tbe imm ediate future. Governor Hammond, 
w ithout prejudice to his position in this 
appeal, intended to subm it the names of 
various subcabinet appointm ents to the legis­
la tu re  in order to facilita te  confirm atiou 
hearings. O ur M arch order was in response 
to these disclosed time constrain ts.

7. In  Public Defender Agency v. Superior 

Court, Third Judicial District, 534 P.2d 947. 
950 (A laska 1975), we aluo said th a t " [a ] l-  
though the A laska C onstitu tion does not 
expressly address itself to the doctrine of 
separation  of powers, we have noted th a t often 
w hat is implied is as much a p art of the 
constitution as w hat is expressed. W a d e  v. 

Nolan, 414 P.2d 6S9, 698 (A laska I9 6 0 )."
In  reaching th is conclusion th a t  tbe doc­

trine  of separation of powers is im plicit in 
tbe A laska C onstitution, we cited Lira v. 

Billings, 196 K an. 726. 414 P.2d 13. 10 
(1966), where the K ansas Suprem e Court 
acknowledged tb a t  the doctrine is implied 
from the existence of three separa te  constitu­
tional provisions calling for three branches of 
government.

8. Continental dealt in p a rt w ith  the inherent 
contem pt powers of the courts of Alaska. 
T here we observed tha t the Inherent power

aration of powers doctrine."7 Our recent 
opinion in C o n tin e n ta l In su ra n c e  C os. v . 
B a y le s s  &  R o b e r ts , In c ., 546 P.2d 398, 
410-11 (Alaska 1976), acknowledges that 
the underlying rationale of the doctrine of 
separation of powers is the avoidance of 
tyrannical aggrandizement of power by a 
single branch of government through the 
mechanism of diffusion of governmental 
powers.8 It it clear that the doctrine is not 
a common law concept; it is, however, a 
brooding omnipresence by virtue of its con­
ceptually central role in the structure of 
American constitutional government.

A problem inherent in applying the doc­
trine of "separation of powers" stems from 
the fact that the doctrine is descriptive of 
only one facet of American government. 
The complementary doctrine of checks and 
balances must of necessity be considered In 
determining the scope of the doctrine of 
separation of powers.® Both doctrines ad­
dress and are designed to resolve the prob­
lem of efficient government versus tyrran- 
ical government10 and have as their goal

to punish for contem pt exists independently 
of s ta tu te  and tb a t although the legislature 
may regulate the procedure and enlarge the 
power, i t  cannot “ . . . ‘w ithout trench­
ing upon the constitutional powers of tbe 
court, and destroying the autonomy of th a t 
system of checks and balances which is one 
of the chief features of our triple-departm ent 
form of government. fctte»- the power itself.' ” 
Continental Ins. Cos. v. Ba/less <£ Roberts, 

Inc., 548 P.2d 398. 410 (A laska 187i»). 
quoting In re S'hortridge, 99 Cal. 526. 528. 34 
P. 227, 229 (1S93).

Tho doctrine prohibits ono branch from 
encroaching upon and exercising the powers 
of ano ther branch. Mgers v. United States, 

272 U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160 (1926); 
Oiss v. Jordan, 82  Ariz. 152, 309 P 2 d  779 
(1957).

9. "  . . . a dynamic relationship of co­
operation and conflict. . . . R . Treso-
lln l & M. Shapiro, American C onstitutional 
L aw  9 (3d ed, 1970) [hereinafter T resolin i).

10. T resolini, supra note 9. a t  11. Compare 

O'Donoghue  w. United States, 2S9 U.S. 516, 
530, 53 S.Ct. 740, 77 L.Ed. 1356. 1360 (1933) 
and United Publie Workers of America v. 

Mitchell, 330 U.S. 75. 01. 67 S.Ct. 556, 565. 
91 L.Ed. 754. 708 (1947).
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the protection of the electorate from tyran­
ny.11 In the instant appeal, the parties, in 
recognition of the controlling nature of the 
issue, dispute the meaning of the doctrine 
of separation of powers, and its implica­
tions for the determination as to whether 
Chapter 82 is violative of Alaska’s consti­
tution. In our view, the doctrine is of im­
portance to the resolution of the merits of 
this appeal, for if the doctrine clearly pre­
cludes legislative intervention (by con­
firmation) in the appointment of execu­
tive officials, or requires "strict depart­
mentalization,” then Chapter 82, which 
purports to authorize legislative "med­
dling’’ in the exercise of an executive pow­
er, is unconstitutional because it would be 
violative of separation of powers require­
ments.

[2] In determining if Chapter 82 vio­
lates the doctrine of separation of powers, 
which is implicit in Alaska's constitution, it 
is necessary to answer the threshold ques­
tion whether the appointment of executive 
officers is a legislative or executive func­
tion. Under the structure envisaged by

Alaska’s fundamental charter, the legisla­
tive power of the state is vested in the 
legislature,12 the executive power in the 
governor,13 and the judicial power in a su­
preme court, a superior court and such ad­
ditional courts as established by the 
legislature.14

Appellee contends that the appointment 
of executive officers is an executive 
function.1® We find appellee’s contention 
most persuasive. In addition to vesting the 
executive power of the state in the gover­
nor, Section 16 of Article III provides that 
‘‘[t]he governor shall be responsible for 
the faithful execution of the laws." In 
view of the responsibilities imposed by 
Section 16, and the authority granted by 
Section 1, the governor is necessarily 
clothed with the power to appoint subordi­
nate executive officers to aid him in carry­
ing out the laws of Alaska.18 Thus, we 
conclude that the appointment of executive 
officers is an executive function;17 for 
without such a power, the responsibility 
for executing executive duties would be 
diffused and the goal of separation of 
branches of government, avoiding too

I I . Justlco  Broudeis wrote, dissenting in
Mgers v. United States, 272 U .S. 52, 29 3 -
95, 47 S.C t. 21. 85, 71 L .E d. 160. 242-43
(1920):

T he doctrine of the separation  of powers 
was adopted by the Convention of 1787 
no t to prom ote efficiency bu t to  preclude 
the exercise of a rb itra ry  power. T he 
purpose was no t to avoid friction , but. by 
means of the inevitable friction incident 
to tbe distribution  of tbe governm ental 
powers among three departm ents, to save 
the people from autocracy. . . .  In  
America, as in England, the conviction p re ­
vailed then tb a t the people m ust look to 
representation assemblies for the protection 
of their liberties. And protection of the 
individual, even if he be an official, from 
tbe a rb itra ry  o r capricious exercise of 
power w as then believed to be an essential 
of free government.

Compare C. A ntieau, 2 M odern C onstitu tion­
a l Law |  11:13. a t  200 (1 st ed. 1969) :

Tho doctrine of separation of powers was 
deemed necessary by the fram ers of tho 
C onstitution for two principal purposes: 
first, to protect the liberty  of the  c itizen ; 
and second, to safeguard the independence

of each branch of the government and pro­
tec t it  from  dom ination and interference by 
the others.

Cf. Warren v. Boucher, 543 P.2d 731. 734. 
737 (Alaska 1975).

12. A rt. I I ,  § 1. A laska Const.
13. A rt. I I I .  5 1. A laska Const.
14. A rt. IV , 8 1, A laska Const.

15. There is no dispute here th a t tbe ap­
pointees subjected to legislative confirm ation 
by C hapter 82 are executive officers.

16. Ahearn v. Bailey, 104 Arlz. 250, 451 P " d  
30 (1969).

17. In  Springer t>. Philippine Islands, 277 U.S. 
189. 202. 48 S.Ct. 480, 482, 72 L.Ed. 845, 
849 (1927), the Suprem e C o urt sa id :

Legislative power, as distinguished from 
executive power, is the au th o rity  to make 
laws, b u t not to enforce tbcm o r appoint 
the agents charged w ith the duty of such 
enforcem ent. T he la tte r  a re  executive func­
tions.

See also Myers v. United States, 272 U.S. 
56. 115-16, 47 S.Ct. 21. 24-25. 71 L.Ed. 
160, 165-60 (1920).
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great a concentration of power in one 
branch, would be defeated.

[3] Given our conclusion that under 
Alaska’s constitution the appointment of 
subordinate executive officers by the gov­
ernor is an executive function, it is then 
necessary to determine the nature of the 
legislature’s confirmation powers. Here 
we are in agreement with appellee’s analy­
sis that under Alaska's constitution confir­
mation is a specific attribute of the appoin­
tive power of the executive.18 Other courts 
which have been called upon to resolve this 
issue have been unanimous in their hold­
ings that confirmation is not a distinct 
legislative power, but rather a part of the 
executive power of appointment which has 
in turn been delegated in some specific in­
stances by constitution to the legislative 
branch of government.19

In light of the nature of the legislature's 
power of confirmation, the question wheth­
er Sections 25 and 26 of Article III de­
scribe the outer limits of the legislature’s 
confirmation authority, or whether the leg-
18. In  Myers v. United States, 272 U.S. 56. 

169. 47 S.Ct. 21. 43. 71 L .E d. 160. 187 
(1926), the Suprem e C ourt term ed confirm a­
tion a power "super added" to those pos­
sessed by the legislature.

19. Myers v. United States. 272 U.S. 56. 138- 
39, 47  S .C t 21. 32-33, 71 L .E d. 160, 174-75 
(1926) ; Wittier v. Baumgartner, 180 Neb. 
446, 144 N .W .2d 62, 67 (1966) ; Spears v. 
Davis, 398 S.W .2d 921 (T ex .19 66 ); Walker 

v. Baker, 145 Tex. 121, 196 S.W .2d 324 
(194 6); State v, Dowling, 167 La. 907. 120 
So. 593 (1928) ; People v. Shawver, 30 IVyo. 
360, 222 P. 11 (1024).

20. Compare TParicicJk v. State ex rel. Chance, 
548 P .2d 384, 391-06 (Alaska 1076).

21. In  O'Donoghue  v. United States, 289 U.S. 
516, 530. 53 S.Ct. 740, 743, 77 L .Ed. 1356 
(1933) (em phasis added), the Suprem e court 
s a id :

T he Constitu tion , in d istributing  the pow­
ers of government, creates three distinct 
and separa te  departm ents— the legislative, 
tbe executive, and the judicial. T his sepa­
ration  is no t merely n m atte r of convenience 
or of governmental mechanism. I ts  object 
is basic and vital. Springer v. Philippine 
Islands, 277 U.S. 189. 201, 48 S.C t. 480, 
72 I .E d .  8 4 5 : namely, to preclude a com-

islature may by statute require confirma­
tion of other high-level, policy making of­
ficials within the executive branch, admits 
of but one resolution. As to this issue, we 
think the provisions of Sections 25 and 26 
of Article III are clear and unambiguous.20 
Thus, we conclude that Sections 25 and 26 
mark the full reach of the delegated, or 
shared, appointive function to Alaska’s leg­
islative branch of government.*1 

[4-6] The lack of ambiguity in Sec­
tions 25 and 26 of Article III of the Alas­
ka Constitution mandate that this court in­
terpret these express provisions as embody­
ing not only the maximum parameters of 
the delegation of the executive appointive 
authority through the legislative confirma­
tion function but, further, that they deline­
ate the full extent of the constitution’s ex­
press grant to the legislative branch of 
checks on the governor’s power to appoint 
subordinate executive officers. In our 
view, the separation of powers doctrine re­
quires that the blending of governmental 
powers will not be inferred in the absence 
of an express constitutional provision.22

m ingling of these cssentinlly different pow­
ers of governm ent in the same hands. And 
this object is none the less apparent and 

controlling because there is to be found in 

the Constitution an occasional specifio pro• 
vision conferring upon a given department 

certain functions, which, by their nature, 

would otherwise fall within the general 
scope of the powers of another. Such ex­
ceptions serve rather to emphasize the gen­
erally inviolate character of the plan.

22. Compare Leege u. Martin, 379 P.2d 447, 
450 (A laska 1963). See also State v. C a m p­
bell, 536 P.2d 105, 110-11 (A laska 1975), 
where we said (footnotes o m itte d ):

T h is  cou rt is adm ittedly under a du ty  to 
reconcile, whenever possible, challenged 
legislation w ith the constitution by render­
ing a  construction th a t  would harmonize 
the s ta tu to ry  language w ith specific consti­
tu tional provisions. However, in fulfilling 
th a t duty, the extent to which the express 
language of the provision can be altered 
and departed from and the ex ten t to which 
the infirm ities can be rectified by the use of 
implied term s is lim ited by the constitu­
tionally  decreed separation of powers which 
prohibits this court from enacting legisla­
tion o r  redrafting defective sta tu tes.
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To hold otherwise would emasculate the 
restraints engendered by the doctrine of 
separation of powers and result in poten­
tially serious encroachments upon the exec­
utive by the legislative branch, because 
there would be no logical termination point 
to the legislature's confirmation of execu­
tive appointments.*3 

The superior court’s judgment is Af­
firmed.

CONNOR and BURKE, J J., not partici­
pating.

J 3 \  _
v i 5 HT BUMItl HIllll)

K enneth  D. M OORE e t al., A pp ellan ts , 
v.

S T A T E  of A laska e t  al., A ppellees.

ST A N D A R D  O IL  COM PANY O F C A L I­
FO R N IA , C ross-A ppellan t, 

v.
K enneth  D. M OORE e t a l., C ross-A ppellees.

Nos. 2551, 2587.

S uprem e C o u rt o f  A laska .
Ju ly  9, 1976.

Fishermen and owner of lodge on Ka- 
chemak Bay brought action challenging le­
gality of sale of certain offshore oil and 
gas leases in the Bay. The Superior 
Court, Third Judicial District, Anchorage, 
Thomas E. Schulz, J., granted defendants’ 
motion for summary judgment and fisher­
men and lodge owner appealed. The Su­
preme Court, in separate opinions by Con­
nor and Rabinowitz, JJ., held that the ac- 
•ion was not barred by laches; that legal 
requirements concerning publication of no­
tice of sale were met; that determination 
that the sale was in the best interests of 
the S ite was required to be made prior to

the sale; that contention that no such deci­
sion had been made was subject to judicial 
review; that the director of the division of 
lands had not made such a determination; 
that remand was required for determina­
tion of whether commissioner of natural 
resources had relieved the director of the 
division of lands of the responsibility for 
making that decision; that director of di­
vision of lands was required to consult 
with planning agencies in two cities and 
one borough in the vicinity of Kachemak 
Bay prior to entering into the sale; but 
that rule requiring the director to enter 
into such consultation would be applied 
prospectively only.

Remanded.
Dimond, J. pro tem., dissented in part 

and filed an opinion in which Rabinowitz, 
J., concurred.

Connor, J., filed a statement dissenting 
in part.

1. A ppeal and E r r o r  <8=949 
E q u ity  <3=84

Decision to sustain a defense based on 
laches is properly addressed to the discre­
tion of the trial court and will not be over­
turned unless the Supreme Court feels a 
definite and firm conviction that a mistake 
has been committed.
2. A ppeal and E r r o r  <3=1169(8)

Although clear error in a trial court 
ruling cannot be demonstrated by merely 
showing a conflict in evidence and Su­
preme Court will not reweigh conflicting 
evioence, existence of conflicts in evidence 
which give rise to genuine issues of mate­
rial fact provides an adequate ground for 
reversal of a grant of summary judgment.
3. E q u ity  <S=72(I)

Before the equitable doctrine of laches 
can be applied, defendant must show that 
the plaintiff was guilty of inexcusable de­
lay and that the delay resulted in undue 
prejudice to the defendant.

23. O ur holding make* i t  unnecessary to  discuss any of th e  o th e r a rg um en ts advanced in this 
appeal.
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F o r  B i l l / R e s o l u t i o n  No. HCSCSSJR 6

The H ouse J u d i c i a r y  C o m m i t t e e  s u b st i t u t e  for C S S J R  5 c alls u p o n  the 

C o n g r e s s  of the U n i t e d  States to p r e p a r e  and p r e s e n t  to the l e g i s l a t u r e s  of the 

s e v e r a l  states an a m e n d m e n t  to the U n i t e d  S tates C o n s t i t u t i o n  that w o u l d  e m p o w e r  

the C o n g r e s s  a nd  the l e gi s l a t u r e s  of the sever a l  states to p r o h i b i t  the p h y s i c a l  

d e s e c r a t i o n  of the F la g  of the U n i t e d  States. S J R  6, w h i c h  is a c o m m u n i c a t i o n  

fr o m  the A l a s k a  S tate L e g i s l a t u r e  to the C o n g r e s s  of the U n i t e d  States, w i l l  n o t  

h a v e  a fi s c a l  impact o n  the D e p a r t m e n t  of Law.

C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS
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F o r  B i l l / R e s o l u t i o n  No. S.TR fi 
•

Senate Joint Resolution No. 6 calls upon the Congress of the United 
States to propose an amendment to the United States Constitution that would 
empower the Congress and the legislatures of the several states to prohibit the 
physical desecration of the Flag of the United States. SJR 6, whicn is a 
communication from the Alaska State Legislature to the Congress of the United 
States, will not have a fiscal impact on the Department of Law.
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CS FOR SENATE JOINT RESOLUTION NO. 6 (FINANCE) DESECRATION OF U.S. FLAG

Relating to an amendment to the Constitution of the United States prohibiting desecration of the Flag of the 
United States.
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Official Business

A l ^ i k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S  

H o u s e  S t a t e  A f f a i r s  C o m m i t t e e
P.O. Box V 

State Capitol 
Juneau, Alaska 99811

May 13, 1991

M E M O R A N D U M* * — ——— ————— ——

TO: R epresen tative Dave Donley, C hair
H ouse  Ju d ic ia ry  Com m ittee

FROM: R epresentative Gene K ubina, Ch
H ouse S ta te  Affairs C om m ittee

SUBJECT: S JR  6: D esecration of th e  U.S. Mag

T he H o u se  S ta te  A ffairs C om m ittee  h a s  h e a rd  S JR  6, su p p o rtin g  an  
a m e n d m e n t to  th e  U.S. C onstitu tion  to p roh ib it desecra tion  of the U.S. flag. 
D ue to tim e c o n s tra in ts  an d  the  C om m ittee 's desire  n o t to delay action  on 
th e  reso lu tio n , no  testim ony  w as h ea rd  on S JR  6 before it w as p assed  ou t 
w ith  no  recom m endations.

Since th e re  w ere no people signed u p  to te s t’fy a t  th e  hearing  of S JR  6, the 
H ouse S ta te  A ffairs C om m ittee resp ec tfu lly  re q u e s ts  th e  H ouse Ju d ic ia ry  
C om m ittee to allow  the public a n  opportun ity  to  testify  on the  resolution.



DIVISION OF LEGAL SERVICES

L E G I S L A T I V E  A F F A I R S  A G E N C Y  
S T A T E  O F  A L A S K A

P .O . B a x  Y, Juneau, A la ska  99811 
(907 ) 465-3867 o r  465-2450  
F A X  (907) 465-2029

Deliveries to: 2 4 0  M a in  Street 
C ourt Plaza, R o o m  5 0 0  

M a il S lo p  3101

M E M O R A N D U M May 19, 1991

SUBJECT: Flag Desecration (HCS CSSJR 6 (Judiciary) (Work Order No. 
7-LS0337\G)

TO:

FROM:

Representative Dave Donley

Jerry Luckhaupt 
Legislative Counsel

Question Presented: Can HCS CSSJR 6 (Judiciary) be construed to be an
application by the legislature for a constitutional convention under Art. V of the 
United States Constitution?

Answer: No. See discussion.

Article V of the United States Constitution provides:

The Congress, whenever two thirds of both houses shall deem it 
necessary, shall propose amendment to this Constitution, or, on the 
application of the legislatures of two thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, shall 
be valid to all intents and purposes, as part of this Constitution, when 
ratified by the legislatures of three fourths of the several states, or by 
conventions in three fourths thereof, as the one or the other mode of 
ratification may be proposed by Congress: Provided that no amend­
ment which may be made prior to the year one thousand eight hundred 
and eight shall in any manner affect the first and fourth clauses in the 
ninth section of the first article; and that no state, without its consent, 
shall be deprived of its equal suffrage in the Senate.

This provision provides that the Congress may: (1) propose constitutional
amendments for ratification by the states; or (2) call a constitutional convention to 
propose amendments to the constitution. HCS CSSJR 6 (Judiciary) merely asks 
Congress to propose a constitutional amendment for ratification by the states. By its

DISCUSSION



own language it does not ask Congress to call a constitutional convention to propose 
amendments to the constitution.-*'

If you are concerned that somehow HCS CSSJR 6 (Judiciary) could be read as a call 
for a constitutional convention, language could be inserted on p. 2, line 26 of the 
resolution, following "United States" to s a y : t h i s  request does not constitute a call 
for a constitutional convention".

If I can be of further assistance, please contact me at your convenience.

GPL:lmb:gc
91-196.1mb

R e p re se n ta tiv e  D av e  D onley
M ay  19, 1991
P ag e  2

SJR 6 as originally introduced asked in the alternative that Congress: (1) propose a constitutional 
amendment for ratification by the legislatures of the several states; or (2) call a constitutional 
convention to consider an amendment that would prohibit the desecration of the flag. The call for 
the constitutional convention was eliminated in the Senate Finance Committee. Sec CSSJR 6 
(Finance).



LEG. AFFAIRS - KODIAK

A l a s k a  S t a t e L e g i s l a t u r e

Please enter into the record m y  testimony to the -House Judiciary-Commlttse 
committee n a m e

committee on SJR  6 -  F l a g  D e B e c r a t i onHatpfi May 1 5 ,  1 9 9 1  -  1 :  30pm ,
bill/subject

(1 )  Some h a v e  g o n e  t o  f a r  i n  d a m a g i n g  t h e  f l a g  a n d  t h e  f r e e d o m  i t .  
s t a n d s  f o r .

(2 )  We i n  t h e  A m e r i c a n  L e g i o n  i n  t h e  S t a t e  o f  A l a s k a  d e m a n d  t h a t
s o m e t h i n g  b e  d o n e  t o  p r o t e c t  o u r  . f l a g  f r o m  d e s e c r a t i o n o
N o t  t o  p r o t e c t  o u r  f l a g  f r o m  b u r n i n g  i s  n o t ' a d c e p t a b l e .

(3 )  We a r e  o u t r a g e d  b e c a u s e  we f o u g h t  t o  k e e p  i t  f r e e .  No o n e  
s h o u l d  b e  a l l o w e d  t o  d e B t r o y  o u r  f l a g .

Signed: . W i l l i a m  B i s h o p
T e s tif ie r  /Testifier

A m e r i c a n  L e g i o n  P o s t  17  / N . E . C .  S t a t e  o f  A l a s k a

Representing (Optional)
PO Box 687

Address

( 9 0 7 )  4 8 6 - 3 2 5 8

Phone No.



A l a s k a  S t a t e  L e g i s l a t u r e

Please enter Into the record m y  testimony to the - H o use Judiciary.cgnwittee,. 
committee n a m e

committee on SJR 6 r-?U{t?P««cratlon_ dated May 15, 1991 - H 3 0  pm
bill/subject

The  A m e r i c a n  L e g i o n  w i t h  i t s  8700 m e m b e r s  s t r o n g l y  r e c o m m e n d s  
t h a t  SJR  6 b e  p a s s e d .  I  h a s  b e e n  p r o v e n  t h r o u g h  t h e  s u p r e m e  
c o u r t  t h a t  l a w s  t h a t  h a v e  b e e n  p a s s e d  b y  c o n g r e s s  d o  n o t  do  
t h e  j o b .

Signed: W i l l i a m  H ogan________ u JJIm w

Testifier

S e r v i c e  O f f i c e r .  A m e r i c a n  L e g l o n ' - P o s t  17 
Representing (Optional)

PO B o x , 687_______K o d i a k , _  A l a s k a  9 9 6 1 5 ___
Address

4 8 6 - 3 2 5 8  _
Phone No.
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Date of Committee Action:

The JUDICIARY Committee considered: C SSJR  18(JUD)am

CS FOR SENATE JOINT RESOLUTION NO. 18 (JUDICIARY) am
SUPPORT FED ACT ON VIOLENCE AGAINST WOMEN

Relating to federal legislation against violence to women.

RECOMMENDATIONS: 
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[ ] have attached amendments(s) 
[)C] do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the___
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[)̂ ] the same title 

_[ ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact__________________

(Dept) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

(Dept/Dtle)

C H A IR M A N 'S  S IG N A T U R E



Revision Date: _____________________________ _ Department Affected: NA
Title' R e lating  to S15, a federal b i l l  b r u -

a g a in st v io len ce  to women Component:

Sponsor: Sturgulewski_________________________

Requestor: Sen. State  A f fa ir s _________________ COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

S T A T E  OF A LASKA
1991 LEGISLATIVE SESSiuN

'  'ill Version: . 5  j R  I &

No. I
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OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL
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MISCELLANEOUS

TOTAL OPERATING 0

CAPITAL
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FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER
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FULL-TIME

PART-TIME *

TEMPORARY
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against women.
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M SC A L  N O T E
No. 1 O J  C I O

S T A T E  O F  A LA SK A
1991 L E G IS L A T IV E  S E S S IO N

R e v is io n  D a t e : ______________________________________
T itle :  Relating to S. 15, a federal

bill against violence to women

D e p a r tm e n t  A ff e c te d :  

BRU: _______________

Bill Version: HJR 27______ _
(H) Publish Date: 3/21/91

Legislative Affairs Agency

S p o n s o r :

R e q u e s t o r :

Rep. B. Davis
C o m p o n e n t :

House State Affairs Committee C O M P O N E N T  S E R IA L  N O . 

E x p e n d i t u r e s / R e v e n u e s :  ( T h o u s a n d s  o f  D o lla rs )

O P E R A T I N G F Y  9 2 F Y  9 3 F Y  9 4 FY  9 5 F Y  9 6 F Y  9 7
P E R S O N A L  S E R V I C E S - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  & S T R U C T U R E S

G R A N T S .  C L A IM S

M IS C E L L A N E O U S

T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

C A P I T A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

REVENUE - 0 - - 0 - - 0 - - 0 - I - 0 - - 0 -

F U N D IN G : ( T h o u s a n d s  o f  D o lla rs ) %

G E N E R A L  F U N D - 0 - - 0 - - 0 - - 0 - - 0 - 1 0 1 IV

F E D E R A L  F U N D S \

O T H E R

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -  • <

P O S I T I O N S :  N/A
•1

j k
F U L L -T IM E

P A R T - T I M E

T E M P O R A R Y •- I

V

E s t i m a t e  o f  c u r r e n t  y e a r  im p a c t :

P t e p s r e d  By* House State Affairs Committtee P h o n e *  4 6 5 —4 8 5 9

D iv is io n :   D a te :

A p p r o v e d  b y  C o m m i s s i o n e r :   Representative Gene Kubina,

A g e n c y :  House State Affairs Committee______________  *>■
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g>tate legislature

SENATOR
ARLISS STURGULEWSKI

S e n a t e

illl C STREET. SUITE 4S0 
ANCHORAGE, ALASKA ‘>»503 

(907) 561-7615

While in Jnru.iii 
P.O. BOX V 

JUNEAU. ALASKA 99811 
(907)465-3818

M E M O R A N D U M 04 April 1991

TO: R epresentative Dave Donley
C hairm an. H ouse Ju d ic ia ry  Com mittee

FROM: S en ato r A rliss Sturgulew:

RE: S JR  18

3

I w ould app recia te  yo u r scheduling  S JR  18 for a  hearing  before your 
com m ittee a t  y ou r ea rlies t convenience.

This reso lu tion  is to express su p p o rt on the p a rt of the  S ta te  of A laska 
for S. 15 as  well a s  sections 201 an d  241-272 of S. 472, federal legislation to 
provide n a tional leadersh ip  and  funding  for program s to end violence against 
wom en. S. 15 is expected to increase funds for p rosecu to rs, police, public 
safety  d ep artm en ts , sh e lte rs , an d  rape  crisis cen ters to increase prevention, 
in tervention , and  response  to th is  growing national problem . S. 472 
a d d resses  th e  problem  as well w ith  provisions to improve the  reporting  of 
sexual a ssa u lts  a t  school cam puses, fund education g ran ts  to reduce 
dom estic violence and  to create a  national ta sk  force on violence against 
w om en.

Please con tact m e or M elissa Fouse of my staff if you have any 
questions.
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DEPARTMENT OF PUBLIC SAFETY

C O U N C IL  O N  D O M E S T IC  V IO L E N C E  A N D  S E X U A L  A S S A U L T

WALTER J. HICKEL, GOVERNOR

P.O. BOX N
JUNEAU. ALASKA 99811-1200 
PHONE: (907) 465-4356

OFFICE ADDRESS: 450 WHITTIER STREET

March 12, 1991

Ihe Honorable Arliss Sturgulewski 
Alaska State Senate 
P.O. Box V 
Juneau, AK 99811

Dear Senator Sturgulewski:

On behalf of the Council on Domestic Violence and Sexual Assault, I would 
like to thank you for sponsoring Senate Joint Resolution No. 18 supporting 
S. 15, which is federal legislation titled the Violence Against Women Act 
of 1991. S. 15 draws attention to the growing problem of violence toward 
women and strengthens the efforts of victims' services, law enforcement 
and other agencies to deal with these issues.

Domestic violence and sexual assault are primarily directed towards women. 
National studies show that ninety-five percent of victims of domestic 
violence are women. It is estimated that more than 13,000 women living in 
Alaska have required medical treatment for injuries caused by domestic 
violence during their lives. Alaska continues to have one of the highest 
rates of rape of women of any state. In 1988, the reported rate of rape 
in Alaska was 53 per 100,000 compared to a national reported rate of rape 
of 38 per 100,000.

The national attention and resources derived from this legislation will 
benefit our state. It is important that the Alaska Legislature support 
S. 15, and your recognition of the significance of the Violence Against 
Women Act of 1991 is appreciated.

Sincerely,

^  K L a l , , s e rChair

IS  L I 6 L M


