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SB 349
SE NATE BILL NO. 349 by the Senate Rules Committee by request 
of the Governor, entitled:

"An Act relating to the implementation of special 
federal programs for u n e m p loyment compensation; 
and providing for an effective date."

was read the first time and r e f erred to the Labor and 
Commerce Committee.

Zero fiscal note published today from Department of Labor.

Governor's transmittal letter dated J a n u a r y  13:

Dear President Eliason:

U n der the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill that will clarify the 
Department of Labor's authority to implement special federal 
unemployment compensation programs.

The bill adds a new subsection to AS 23.20.080 to clarify 
the Department of Labor's a u t hority to implement additional 
unemployment compensation programs upon a determination by 
the Commissioner of Labor that the program will be
beneficial to the state and its citizens. This will allow
the department to act promptly to obtain benefits for the
state as they are made available through changes in the
federal unemployment compensation program.

AS 23.20.005 allows a liberal construction of the Alaska 
Employment Security A ct (AS 23.20), anc AS 23.20.080 
currently promotes federal-state cooperation, directing the 
department to adopt regulations to obtain all advantages 
available under 26 U.S.C. 3303 and 3304 (Internal Revenue 
Code) and the Wagner-Peyser A ct (29 U.S.C. 49). The 
Emergency Compensation Act of 1991 (P.L. 102-164) was signed 
into law by the president on N o v ember 15, 1991. It made 100 
p e rcent federal funding available to the states for an 
e mergency unemployment compensation program. However, the 
state was just about to "trigger on" to an extended 
unemployment benefits period (under AS 23.20.408) under 
which only 50 percent federal funding would be made 
available to the state. Under the new federal law, a state 
entering an extended benefit peri o d  was required to "trigger 
off" extended benefits in order to proceed with payment of 
the n ew emergency unemployment compensation.

The department found it necessary to adopt an emergency 
regulation, effective December 10, 1991, to "trigger off"
the extended benefit period and thus qualify for the 
emergency unemployment compensation money. Paying benefits 
u n der the extended benefits p r o g r a m  w o uld have placed an 
additional cost on Alaskan employers and burdened Alaska's 
unemployment trust fund account (AS 23.20.130; 
AS 23.20.135). Preserving the trust fund account could 
re sult in lower tax rates for employers under Alaska law. 
Additionally, some claimants eligible for the federal 
emergency unemployment compensation p r o gram would qualify 
for mor e  benefits under that p r o gram than they would under 
the state's extended benefits program. It is estimated that 
Alaska will be able to save from $3.5 - $7.5 million by
"triggering off" the extended benefit period to receive the 
federal emergency compensation money. Although the
Department of Labor considers that existing AS 23.20.005 and
2 3.20.080 provide authority for the emergency action, 
explicit authority for the department to act under these, 
and similar, circumstances is desirable.

S e c tion 2 of the bill provides that the authorization in 
sec. 1 is retroactive to December 1, 1991, and sec. 3
p rovides an Immediate effective date. These sections 
provide clarification for the Department of Labor's 
e morgency regulation.

The e x p licit authority provided by  this bill will more 
clearly authorize the department to m a i ntain the "triggered 
off" status. The emergency regulation, 8 A AC 85.045, will 
oxpiro on  April 7, 1992. F or this reason, I urge your
prompt consideration and passage of this bill.

Sincerely,



UNEMPLOYMENT INSURANCE 
AT-A-GLANCE

$1000 in the base period with at least $100 outside the highest quarter 

of wages.

Must have worked in at least two quarters.

Able and available for work each week claimed.

FEDERAL REQUIREMENTS FOR EXTENDED AND EMERGENCY UNEMPLOYMENT COMPENSATION

Must have earned 40 times the regular weekly benefit amount.

Must have not been disqualified for separating from an employer.

Have a more proscribed work search each week.

If living out of state, only two weeks ?re payable if that state is not 
paying extended benefits.

BENEFITS FOR ALL PROGRAMS

A claimant will qualify for a minimum of $44 per week to the maximum of 

$212 per week.

Dependent's allowance for children under 18 of $24 per dependent up to 3 
dependents.

REGULAR BENEFITS FUNDING SOURCE

The claimant may be eligible for UI Trust Fund
a minimum of 16 weeks to a maximum or
of 26 weeks during the benefit year. Direct billed to

STATE ELIGIBILITY REQUIREMENTS

reimbursible employers 
(Gov't and non-profits)

EXTENDED .BEME E I I S

A claimant will be eligible for 1/2 UI Trust Fund and
additional weeks equal to cne-half 1/2 Federal Funding
the regular entitlement, or an or
an additional 8-13 weeks. 100% Direct billed to

ruimbursible employers 
(Gov't and non-profits)

EMERGENCY UNEMPLOYMENT_CQM P E NSAIIOH (EUC)

A claimant qualifies for 16, 18, or 100% Federal Funding

20 weeks, dependent on the regular 

entitlement, less any EB paid.

Initially a claimant must have exhausted 
regular or extended benefits, or had the 
benefit year end after 3/1/91 to be eligible.

Department of Labor
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§ 23.20.326 Alaska Statutes § 23.20.326

year after the two calendar vears of the election, only if not later than 

March 15 of the year (1) the e. ploying unit has filed with the depart­

ment a written notice to that elTect, or (2) the department on its o w n  

motion has given notice of termim.tion of coverage. (§ 604 ch 5 E S L A  

1955: a m  § 5 ch 122 S L A  1977?

R ev iso r’s n o te s . — See revisor’s note 
a t AS 23.20.278.

S e c .  2 3 .2 0 .3 2 6 .  E l e c t i v e  c o v e r a g e  b y  p o l i t i c a l  s u b d i v i s i o n s .  [ R e ­
p e a le d ,  § 2 5  c h  1 2 2  S L A  1 9 7 7 .]

Article 6. Benefits.

S ection  
330. Claims
33S. Notice to employees 
340. D eterm ination of claim s
345. Paym ent of benefits 
350. Am ount of benefits
353. Supplem ental s ta te  benefits
354. S tate  in terim  benefits
360. G am ings deducted from weekly ben­

efit am ount 
362. Disqualifying or deductible income 
365. Lim ited liability of etate 
370. Benefits of decedent or incompetent
375. F iling requirem ents
376. Base period extension and lim itation
378. Able to work and available for su it­

able work
379. Voluntary quit, discharge for m is­

conduct, and refusal of work

C ross re fe re n c e s . — For effect of re­
ceipt of unem ploym ent benefits on perm a­
nent and tem porary to tal disability com­
pensation paym ents, see AS 23.30.187.

C o lla te ra l re fe re n c e s . — 76 Am. Ju r. 
2d, Unemployment Compensation, 
]{ 32-90.

81 C.J.8., Social Security and Public 
Welfare, {( 291-207.

Vested rig h t of applicant for unemploy­
m ent compensation in  mode and m anner 
of computing benefits in effect a t tlm s of 
his discharge or loss of employment. 20 
ALR2d 963.

Section
381. O ther disqualifications
382. Benefits while attending approved

vocational tra in ing  course
383. Labor dispute disqualification 
385. Suitable work
387. Disqualification for m isrepresenta­

tion
390. Recovery of im proper paym ents; pen­

alty
392. Deductions from back pay aw ards 
395. W aiver of rights void
400. Limitation of fees
401. Child support interception 
405. Assignment void; exemption of bene-

4o(# Qis
W ee.lclu  e - v f t r u b J  a ^ o u * f

'payabl-C
pyen odS

V  h o *  -S'

Term ination of em ployment os a  resu lt 
of union action or pu rsuan t to  a  union con­
trac t as "voluntary” for purposes of unem ­
ployment compensation. 90 ALR2d 835.

Right to unemploym ent compensation 
as affected by claim ant's receipt of holiday 
pay. 3 ALR4th 557.

Unemployment compensation as af­
fected by vacation or paym ent in  lieu 
thereof. 14 ALR4th 1176.

Discharge horn employment on ground 
of political views or conduct as affecting 
rig h t to unemployment compensation. 29 
A U U th  287.
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FINDING OF EMERGENCY

The Department of Labor, Division of Employment Security finds that an 
emergency exists and that the attached regulation is necessary for the 
immediate preservation of the public peace, health, safety, or general 
welfare. The facts constituting the emergency are as follows:

The Department of Labor has determined that the State of Alaska, under 
AS 23.20.408, has triggered into an Extended Benefit "on" period, having 
the first week payable the week beginning December 8, 1991. However, 
this extended benefit period coincides with an emergency unemployment 
compensation period under the Emergency Compensation Act of 1991.
Section 101 (e) of the Emergency Unemployment Compensation Act of 1991 
(P.L. 102-164) authorizes the Governor of a State to trigger off an 
extended unemployment compensation period in order to orovide payment of 
Emergency Unemployment Compensation to individuals who have exhausted 
their rights to regular compensation under the law.

Emergency Unemployment Cormw.iisation 1s funded entirely from federal funds 
whereas the Extended Benefits program is 507. funded by Alaska employers
through the State UI Trust Fund and 507. from federal funds.
Additionally, claimants eligible for Emergency Unemployment Compensation 
will qualify for more benefits than under the Extended Benefits program. 
It is necessary for the general welfare of the public to provide payment 
of Emergency Unemployment Compensation in lieu of Extended Benefits. 
AS 23.20.005 requires that AS 23.20 be liberally construed to accomplish 
its purposes. The accumulation of reserves in the State UI Trust Fund 
for the payment of benefits is specifically listed as a specific purpose 
of the chapter.

Additionally, AS 23.20.080 requires the Department's cooperation with the 
Secretary of Labor through the adoption of regulations and other methods 
and standards that are necessary to obtain all advantages available for 
the state and its citizens under 26 U.S.C. 3303 and 3304 (Internal
Revenue Code). Paying benefits under the Extended Benefits program will 

burden Alaskan employers and deplete Alaska's UI Trust Fund. The 
benefits paid under the Emergency Unemployment Compensation program will 
be fully provided by the Federal government. Preserving UI Trust Funds 
will result in lower tax rates for employers under Alaska Law. This 
emergency regulation is adopted under the requirements of AS 23.20.080 in 
order to obtain an advantage for the citizens of Alaska through the 
employer tax rating which is controlled by 26 U.S.C. 3303.

The provisions of AS 23.20.353 (State Supplemental Benefits) will remain 
1n effect since those claimants found ineligible for Extended Benefits 
would also be found ineligible for Emergency Unemployment Compensation. 
This Alaska provision is not affected by the federal legislation.

A D O PTIO N  o r d e r

Under authority of AS 23.20.345, the regulation is therefore adopted as an 
emergency regulation to take effect immediately upon filing by the lieutenant 
governor as provided in AS 44.52.180(3).



NOTICE OF ADOPTION OF EMERGENCY REGULATIONS 
OF THE ALASKA DEPARTMENT OF LABOR

As required by AS 44.62.250, notice is given that, under the authority of 
AS 23.20.005, 23.20.045, and  23.20.080, the Department of Labor adopted 
on December 9, 1991, as an emergency regulation, 8 AAC 85.045, relating 
to Emergency Unemployment Compensation Trigger. The new regulation 
permits the state  to trigger off an extended unemploym ent com pensation  
period a s  defined in AS 23.20 .408  so that paym ents  of Em ergency  
Unemployment C om pensation  may be provided to individuals who have 
exhausted their rights to regular unemployment benefits.

This regulation takes effect December 10. 1991.

This action is not expected to require an increased appropriation.

Notice is also given that any person in terested  may p re se n t  written 
sta tem ents  and argum ents  relevant to the proposed action by writing to
the Director, Employment Security Division, P.O. Box 25509, Ju n eau ,
Alaska 99802, to be received no later than January 16, 1992.

Copies of the em ergency  regulation may be obtained by telephoning or 
writing to:

Employment Security Division 
Department of Labor 
P.O. Box 25509 
Juneau. AK 998C2 
ATTN: Jane  Waid 
Telephone: (907) 465-4531

/ 2 / / 0 / 9 /
DATE
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SB 349
SENATE BILL NO. 349 by the Sonata Rules Committee by request 
of the Governor, entitled:

"An Act relating to the i m p l e mentation of special
federal programs for u n e m p loyment compensation;
and providing for an effective date."

was r ead the first time and referred to  the Labor and 
Commerce Committee.

Zero fiscal note p u b l ished today from Department of Labor.

G o v e rnor's transmittal letter d a t e d  J a n u a r y  13:

Dear President Eliason:

U n der the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill that will clarify the 
Department of Labor's authority to implement special federal 
u nemployment compensation programs.

The bill adds a new subsection to AS 23.20.080 to clarify 
the Department of Labor's a u t h ority to implement additional 
unemployment compensation programs upon a determination by 
the Commissioner of Labor that the program will be 
be n e ficial to the state and its citizens. This will allow 
the d e p a rtment to act promptly to obtain benefits for the 
state as they are made available through changes in the 
federal unemployment compensation program.

AS 23.20.005 allows a liberal c o n s t r u c t i o n  of the Alaska 
E m p l o y m e n t  Security Act (AS 23.20), and AS 23.20.080 
c u r r e n t l y  promotes federal-state cooperation, directing the 
d e p a r t m e n t  to adopt regulations to obtain all advantages 
a v a i lable under 26 U.S.C. 3303 and 3304 (Internal Revenue 
Code) and the Wagner-Peyser A ct (29 U.S.C. 49). The 
E m e r g e n c y  Compensation Act of 1991 (P.L. 102-164) was signed 
into law by the president on N o v e m b e r  15, 1991. It made loo 
p e r c e n t  federal funding available to the states for .in 
em e r gency unemployment compensation program. However, the 
state was just about to "trigger on" to an extended 
u n e m ployment benefits period (under AS 23.20.408) under 
w h i c h  only 50 percent federal funding would be made 
a v a i l a b l e  to the state. Under the n ew federal law, a state 
en t e r i n g  an extended benefit period was required to "trigger 
off" extended benefits in order to p r o ceed with payment of 
the n e w  emergency unemployment compensation.

T he department found it n e c e ssary to adopt an emerge icy 
regulation, effective December 10, 1991, to "trigger off"
the extended benefit period and thus qualify for the 
em e r g e n c y  unemployment compensation money. Paying benefits 
u n d e r  the extended benefits p r o g r a m  w o uld have placed an 
additional cost on Alaskan employers and burdened Alaska's 
u n e m ployment trust fund account (AS 23.20.130; 
AS 23,20.135). Preserving the trust fund account could 
result in lower tax rates for employers under Alaska law. 
Additionally, some claimants eligible for the federal 
e m e r g e n c y  unemployment compensation p r o g r a m  would qualify 
for m o r e  benefits under that p r o g r a m  than they would under 
the state's extended benefits program. It is estimated that 
A l a s k a  will be able to save from $3.5 - $7.5 million by
"triggering off" the extended b e n o f i t  poriod to receive the 
federal cmorgency compensation money. Although the
De p a r t m e n t  of Labor considers that existing AS 23.20.005 and
23 . 20.080 provide authority for the emergoncy action, 
ex p l i c i t  authority for the d e p a rtment to act under these, 
and similar, circumstancos is desirable.

S e c t i o n  2 of tho bill provides that the authorization In 
sec. 1 is retroactive to D e c ember 1, 1991, and sec. 3
p r o v i d e s  an Immediate effective date. Those sections 
p r o v i d e  clarification for tho Department of Labor's 
e m e r g o n c y  regulation.

Tho o x p licit authority provided by this bill will more 
c l e a r l y  authorize tho department to m a i n t a i n  tho "triggered 
off" status. Tho emergoncy regulation, 8 A AC 85.045, will 
e x pire on April 7, 1992. For this roaeon, I urge your
p r o m p t  consideration and passage of this bill.

Sincerely,



UNEMPLOYMENT INSURANCE 
AT-A-GLANCE

51000 in the base period with at least $100 outside the highest quarter 

of wages.

Must have worked in at least two quarters.

Able and available for work each week claimed.

FEDERAL REQUIREMENTS FOR EXTENDED AND EMERGENCY UNEMPLOYMENT COMPENSATION

Must have earned 40 times the regular weekly benefit amount.

Must have not been disqualified for separating from an employer.

Have a more proscribed work search each week.

If living out of state, only two weeks are payable if that state is not 
paying extended benefits.

BENEFITS FOR ALL PROGRAMS

A claimant will qualify for a minimum of 544 per week to the maximum of 

$212 per week.

Dependent's allowance for children under 18 of $24 per dependent up to 3 

dependents.

REGULAR BENEFITS EUNOIMfiJflllBCE

The claimant may be eligible for UI Trust Fund
a minimum of 16 weeks to a maximum or
of 26 weeks during the benefit year. Direct billed to

STATE ELIGIBILITY REQUIREMENTS

reimbursible employers 
(Gov't and non-profits)

EXTENDED BENEFITS

A claimant will be eligible for 1/2 UI Trust Fund and
additional weeks equal to one-half 1/2 Federal Funding
the regular entitlement, or an or
an additional 8-13 weeks. 100% Direct billed to

reimbursible employers 
(Gov't and non-prof1ts)

EMERGENCY UNEMPLOYMENT COMPENSATION (EUC)

A claimant qualifies for 16, 18, or 100% Federal Funding
20 weeks, dependent on the regular 
entitlement, less any EB paid.

Initially a claimant must have exhausted 
regular or extended benefits, or had the 
benefit year end after 3/1/91 to be eligible.

Department of Labor



23.20.326 Alaska Statutes § 23.20.326

year after the two calendar years of the election, only if not later than 

March 15 of the year (1) the employing unit has filed with the depart­

ment a written notice to that effect, or (2) the department on its o w n  

motion has given notice of termination of coverage. (§ 604 ch 5 E S L A  
1955; a m  § 5 ch 122 S L A  1977)

R ev iao r's  no tes . — See re visor’s note 
a t AS 23.20.278.

S e c .  2 3 .2 0 .3 2 6 .  E l e c t i v e  c o v e r a g e  b y  p o l i t i c a l  s u b d i v i s i o n s .  [ R e ­
p e a l e d ,  §  2 5  c h  1 2 2  S L A  1 9 7 7 .]

Article 6. Benefits.

S ection  
330. Claims
335. Notice to employees 
340. Determ ination of claims
346. Paym ent of benefits 
350. Amount of benefits
353. Supplemental s ta te  benefits
354. S tate interim  benefits
360. Earnings deducted from weekly ben­

efit am ount 
362. Disqualifying or deductible income 
365. Limited Liability of sta te  
370. Benefits of decedent or incompetent
375. Filing requirem ents
376. Base period extension and lim itation
378. Able to work and available for su it­

able work
379. Voluntary quit, discharge for m is­

conduct, and refusal of work

C ro ss re fe ren ce s . — For effect of re­
ceipt of unemploym ent benefits on perm a­
nen t and tem porary total disability com­
pensation payments, see AS 23.30.187.

C o lla te ra l re fe ren ce s . — 76 Am. Ju r. 
2d, Unemployment Compensation, 
(8 32-90.

81 C J.S ., Social Security and Public 
Welfare, 81 291-2B7.

Vested rig h t of applicant for unemploy­
m ent compensation in  mode and m anner 
of computing benefits in effect a t tim e of 
his discharge or lose of employment. 20 
ALR2d 993.

Section
381. O ther disqualifications
382. Benefits while attending  approved

vocational tra in ing  course
383. Labor dispute disqualification 
385. Suitable work
387. Disqualification for m isrepresenta­

tion
390. Recovery of im proper paym ents; pen­

alty
392. Deductions from back pay aw ards 
395. Waiver of righ ts void
400. Lim itation of fees
401. Child support interception 
405. Assignment void; exemption of bene-

H 0(,  (XtVMvip/oy /Tu*t-/
W e c / c f y  f a - e n / . C f  o .*^ou«
•Ar4oJ p a y a b l e  

*7O ff &><'-b * n citc( tyc<u4^-h p e r io d s  
o  9 h o n s

Term ination of employment as a  resu lt 
of union action or pu rsuan t to a  union con­
trac t as "voluntary” for purposes of unem ­
ployment compensation. 90 ALR2d 836.

Right to unemployment compensation 
as affected by claim ant’s receipt of holiday 
pay. 3 ALR4th 667.

Unemployment compensation as af­
fected by vacation or paym ent in  lieu 
thereof. 14 ALR4th 1176.

Discharge from employment on ground 
of political views or conduct as affecting 
right to unemployment compensation. 29 
ALR4th 287.

I

104



FINDING OF EMERGENCY

The Department of Labor, Division of Employment Security finds that an 
emergency exists and that the attached regulation is necessary for the 
immediate preservation of the public peace, health, safety, or general 
welfare. The facts constituting the emergency are as follows:

The Department of Labor has determined that the State of Alaska, under 
AS 23.20.408, has triggered inro an Extended Benefit "on" period, having 
the first week payable the week beginning December 8, 1991. However, 
this extended benefit period coincides with an emergency unemployment 
compensation period under the Emergency Compensation Act of 1991. 
Section 101 (e) of the Emergency Unemployment Compensation Act of 1991 
(P.L. 102-164) authorizes the Governor of a State to trigger off an 
extended unemployment compensation period in order to provide payment of 
Emergency Unemployment Compensation to individuals who have exhausted 
their rights to regular compensation under the law.

Emergency Unemployment Compensation is funded entirely from federal funds 
whereas the Extended 'Jo.iufits program is 507. funded by Alaska employers 
through the State UI Trust Fund and 507. from federal funds. 
Additionally, claimants eligible for Emergency Unemployment Compensation 
will qualify for more benefits than under the Extended Benefits program. 
It is necessary for the general welfare of the public to provide payment 
of Emergency Unemployment Compensation 1n lieu of Extended Benefits. 
AS 23.20.005 requires that AS 23.20 be liberally construed to accomplish 
its purposes. The accumulation of reserves in the State UI Trust Fund 
for the payment of benefits is specifically listed as a specific purpose 
of the chapter.

Additionally, AS 23.20.080 requires the Department's cooperation with the 
Secretary of Labor through the adoption of regulations and other methods 
and standards that are necessary to obtain all advantages available for 
the state and its citizens under 26 U.S.C. 3303 and 3304 (Internal 
Revenue Code). Paying benefits under the Extended Benefits program will 
burden Aiaskan employers and deplete Alaska's UI Trust Fund. The 
benefits paid under the Emergency Unemployment Compensation program will 
be fully provided by the Federal government. Preserving UI Trust Funds 
will result in lower tax rates for employers under Alaska Law. This 
emergency regulation is adopted under the requirements of AS 23.20.080 in 
order to obtain an advantage for the citizens of Alaska through the 
employer tax rating which is controlled by 26 U.S.C. 3303.

The provisions of AS 23.20.353 (State Supplemental Benefits) will remain 
in effect since those claimants found ineligible for Extended Benefits 
would also be found ineligible for Emergency Unemployment Compensation. 
This Alaska provision is not affected by the federal legislation.

ADOPTION ORDER

Under authority of AS 23.2C.045, the regulation is therefore adopted as an 
emergency regulation to take effect immediately upon filing by the lieutenant 
governor as provided in AS 44.52.180(3),



This action is not expected to require an increased appropriation,

DATE: l i f t / V ____________
Juneau, Alaska

FILING CERTIFICATION

I, John B. Coghill, Lieutenant Governor for the State of Alaska, certify that 

on /Ip M A l'J r fA s  /$  . 1991, at ^  ■ V O  /am., I filed the attached

regulations according to the provisions of AS 44.62.



NOTICE OF ADOPTION OF EMERGENCY REGULATIONS 
OF THE ALASKA DEPARTMENT OF LABOR

As required by AS 44.62.250. notice is given that, under the authority or 
AS 23.20.005, 23.20.045. and  23.20.080, the Department of Labor adopted 
on Decemoer 9, 1991, as  an em ergency regulation, 8 AAC 85.045, relating 
to Emergency Unemployment Compensation Trigger. The new regulation 
permits the state  to trigger off an extended unemployment com pensation 
period a s  defined in AS 23 .20 .408  so that paym en ts  of Em ergency 
Unemployment C om pensa tion  may be provided to individuals who have 
exhausted  their rights to regular unemployment benefits.

This regulation takes effect D ecem ber 10. 1991.

This action is not expected to require an increased appropriation.

Notice is also  given that any person in terested  may p re se n t  written 
s ta tem ents  and a rgum ents  relevant to the proposed action by writing tc 
the Director, Em ploym ent Security Division, P.O. Box 25509 , Ju n ea u .  
Alaska 99802, to be received no later than January 16, 1992.

Copies of the em ergency  regulation may be obtained by telephoning or 
writing to:

Employment Security Division 
Department of Labor 
P.O. Box 25509 
Juneau , AK 99802 
ATTN: Jane  Waid 
Telephone: (907) 465*4531

1 2  h o l y

DATE

John Abshire, Acting Commissioner



PROPOSED EMERGENCY REGULATION

Chapter

85. Employment Security
(8 AAC 85.010 - 8 AAC 85.500)

CHAPTER 85. 
EMPLOYMENT SECURITY

8 AAC 85.045. EMERGENCY UNEMPLOYMENT COMPENSATION TRIGGER. (a) The 
department may at the direction of the Governor, in compliance with Section 
101 (e) of the Emergency Unemployment Compensation Act of 1991 (Public Law 
102-164), and in order to enable the citizens of the State to obtain 
advantages available under 26 U.S.C. 3303 (Internal Revenue Code), trigger off 
an extended unemployment compensation period as defined in AS 23.20.408 so 
that payments of Emergency Unemployment Compensation may be provided to 
individuals who have exhausted their rights to regular unemployment benefits.

(b) The provisions of (a) do not affect the payment of Supplemental 
State Benefits as defined in AS 23.20.353, as long as the conditions of an 
"on" indicator, as described in AS 23.20.408(f) are present in the state.

(c) When Emergency Unemployment Compensation is no longer available, 
the department, at the direction of the Governor, may trigger "on" an Extended 
Benefits period, if the criteria of AS 23.20.408 are otherwise met.

Authority: 23.23.005
23.20.045 
23.20.080
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THEFT OF' BOAT/PLANE SAFETY/SURVIVAL GEAR

"An Act making the theft of certain safety and survival equipment from watercraft and aircraft theft in the 
second degree."
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FISCAL NOTE No, i
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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS

F o r  B i l l / R e s o l u t i o n  N o .  _________S B  3 5 8 _________  t
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f o r  c o m m e r c i a l  s a l m o n  f i s h i n g  t h a t  h a s  b e e n  e x e m p t e d  f r o m  s t a t e  

l i c e n s i n g  r e q u i r e m e n t s  u n d e r  A S  1 6 . 0 5 . 4 9 5 .  T h e  b i l l  a l s o  a m e n d s  A S  

1 6 . 0 5 . 7 1 0 ( b )  t o  p r o v i d e  t h a t  w h e n  a  p e r s o n  i s  c o n v i c t e d  o f  t h i s  

c r i m e  a  c o u r t  s h a l l ,  i n  a d d i t i o n  t o  t h e  p e n a l t y  i m p o s e d  b y  l a w ,  

s u s p e n d  o n e  o r  m o r e  o f  t h e  p e r s o n ' s  c o m m e r c i a l  f i s h i n g  p r i v i l e g e s  

o r  l i c e n s e s  f o r  o n e  y e a r  f o r  a  f i r s t  c o n v i c t i o n ,  a n d  s u s p e n d  t h e i r  

p r i v i l e g e s  f o r  t w o  y e a r s  f o r  a  s e c o n d  o r  s u b s e q u e n t  c o n v i c t i o n .  

T h e f t  i n  t h e  s e c o n d  d e g r e e  i s  a  c l a s s  C  f e l o n y .

T h e  D e p a r t m e n t  o f  L a w  d o e s  n o t  a n t i c i p a t e  a  f i s c a l  i m p a c t  

b e c a u s e  m a n y  s a f e t y  a n d  s u r v i v a l  d e v i c e s  h a v e  a  v a l u e  t h a t  e x c e e d s  

t h e  $ 5 0 0  t h r e s h o l d  f o r  t h e f t  i n  t h e  s e c o n d  d e g r e e .

p a g e 2 o f ____2.



A L A S K A  S T A T E  L E G I S L A T U R E  S E N A T E
SENATOR RICHARD I. ELIASON

PRESIDENT OF THE SENATE
LABOR 4 COMMERCE COMMITTEE

RESOURCES COMMITTEE
RULES COMMITTEE

CHAIRMAN SPECIAL COMMITTEE ON 
DOMESTIC S INTERNATIONAL 

COMMERCIAL FISHERIES

PO BOX 143 
SITKA ALASKA 99835

PO BOX V 
JUNEAU ALASKA 99811 

1907)465 4916

FAX 19071 465 4928

1 7 2 9 7 3 2 -----------------

T E S T I M O N Y  O F  S E N .  D I C K  E L IASON, P R I M E  S P O N S O R ,  R E G A R D I N G  S B  358,

"An Act m a k i n g  the theft of certain safety a n d  survival e q u i p m e n t  form a 

commercial fishing vessel theft in the s e c o n d  degree."

T h e  U. S. C o a s t  Guard, in the course of implementing provisions of the 

C o m m e r c i a l  Fishing Industry Vessel Safety Act of 1988, has issued 

regulations w h i c h  include requirements for the safety a n d  survival 

e q u i p m e n t  a b o a r d  uninspected c o m m e r c i a l  fishing vessels. T h e  

regulations w e n t  into effect in late 1991, although s o m e  provisions h a v e  a 

delayed effective date. T h e  purpose of the regulations is to prevent 

u nnecessary loss of life, a n d  the C o a s t  G u a r d  believes they will also 

result in fewer pollution incidents arising from vessel loss.

Alaska fishermen are required to m a k e  substantial expenditures o n  safety 

a n d  survival e q u i p m e n t  in order to c o m p l y  with these regulations, a n d  

m o r e  vessels than ever before are eq u i p p e d  with survival suits, E P I R B s  

( E m e r g e n c y  Position Indicating Locator Beacons), a n d  fire fighting 

equipment. This is g o o d  news, especially in light of the fact that 

commercial fishing is considered o n e  of the m o s t  d a n g e r o u s  occupations.

Unfortunately, there h a v e  b e e n  increasing p r oblems with theft of safety 

e q u i p m e n t  from fishing vessels. T h e  repercussions of such a theft c a n  b e  

disastrous. At the top of the list is the horrible possibility that lives 

w o uld be lost d u e  to a n  e m e r g e n c y  at sea, the very thing the n e w  Coast 

G u a r d  regulations s e e k  to prevent. T h e  theft of e q u i p m e n t  just prior to a 

fishing opening could result in the loss of the opportunity to fish, either 

b e c a u s e  the theft w a s  discovered a n d  the vessel r e mained in port, or 

b e c a u s e  the C o a s t  G u a r d  exercised its authority to c o m p e l  the vessel to 

return to port immediately. Given the brevity of the fishing openings 

these days, a n  individual could miss a n  entire opening a n d  b e  financially 

ruined as a  result. In addition, the C o a s t  G u a r d  m a y  i m p o s e  stiff civil a n d  

criminal penalties for violations of the regulations.

Sponsor Statement



S B  3 5 8  

p a g e  two

Se n a t e  Bill 3 5 8  m a k e s  it a  class C  felony, rather than a class A  

m i s d e m e a n o r ,  to steal certain safety and survival e q u i p m e n t  from a 

commercial fishing vessel, whether or not the value of the property 

e x c e e d s  $500. T h e  safety a n d  survival e q u i p m e n t  is closely defined in the 

bill. T h e  m e a s u r e  also includes a section to provide that if the offense is 

committed by a  c o m m ercial fisherman, he or s h e  stands to lose fishing 

licenses a n d  privileges. This is consistent with penalties n o w  on the 

b o o k s  for theft of fishing gear.

T h e  p u r pose of the legislation is to discourage the theft of safety 

eq u i p m e n t  from c o m m e r c i a l  fishing vessels, a n d  I strongly e n c o u r a g e  its 

adoption.



CSSB 358 (Jud) makes it a class C felony (5 years nnd $50,000 fine) 

to steal the following from an aircraft:

Sec. 02.30.010. Tw o-w ay rad ios required . A person may not op­
erate a commercial aircraft, carrying passengers for a distance greater 
than 25 miles from an airport unless the aircraft is equipped with a 
two-way radio installation capable of transmitting and receiving for a 
distance of at least 50 miles under normal conditions. (§ 3 ch 128 S LA  
1949)

Sec. 02.35.110. Em ergency rations and equipm ent, (a) An a ir­
man may not make a flight inside the state with an aircraft unless 
emergency equipment is carried as follows:

(1) the following minimum equipment must be carried during the 
summer months:

(A) food for each occupant sufficient to sustain life for two weeks;
(B) one axe or hatchet;
(C) one first aid kit;
(D) one pistol, revolver, shotgun or rifle , and ammunition for same;
(E ) one small gill net, and an assortment of tackle such as hooks, 

flies, lines, sinkers, etc.;
(F) one knife;
(G) two small boxes of matches;
(H) one mosquito headnet for each occupant;
(I) two small signaling devices such as colored smoke bombs, ra il­

road fuses, or Very pistol shells, in scaled metal containers;
(2) in addition to the equipment required under (1) of this section, 

the following must bo carried as minimum equipment from October 15 
to April 1 of each year:

(A) one pair of snowshoos;
(B) one sleeping bag;
(C) one wool blanket for each occupant over four.
(b) However, operators of multi-engine aircraft licensed to corry 

more thun 15 passengers need carry only the food, mosquito nets nnd 
signalling equipment at all times other than the period from October 
15 to April 1 of each year, when two sleeping bugs, and one blanket for 
every two passengers shall ulso be carried. A ll of the above require­
ments as to emergency rations nnd equipment are considered to be 
minimum requirements which are to remain in full force and effect, 
except as further safety measures muy be from timo to time imposed 
by the department. (5 32-6-13 A CLA  1949; am 5 2 ch 128 SLA  1949)



UNITED FISHERMEN OF ALASKA

211 4lh Street, Suit 112 
Juneau, AK 99801 

907-586-2820 
Fax# 907-463-2545

F e b ru a ry 4 , 1992
MEMBER ASSOCIATIONS

Alaska Crab Coalition 
Alaska Indoponderst Fisherman's 

Marketing Association 
Alaska Longline Fishormen's 

Association 
Alaska Trollors Association 
Bering Soa Flshermon’s Association 
Bristol Bay Driftnetters Association 
Concernod Area 'M* Fishermon 
Cook Inlot Aquaculture Association 
Copper River Fishormon's Cooporativo 
Cordova District Fishermen Unitod 
Kenal Peninsula Fishormon's Association 
North Pacific Fisheries Association 
Northern Southeast Regional 

Aquaculture Association 
Peninsula Marketing Association 
Petersburg Vessel Owners Association 
Prince William Sound

Aquaculture Association 
Prince William Sound Soinors Association 
Seafood Producera Cooperative 
Southeast Alaska Seiners 
Southern Southeast Regional 

Aquaculture Association 
United Cook Inlot Drift Association 
United Southeast Alaska Gillnetters 
Western Alaska Cooperative 

Marketing Association

The H on o ra b le D ic k  E l ia s o n  
A la s k a  S ta te  S ena te 
P o s t O f f i c e  Box v  
Juneau , A la s k a  99811

RE: S ena te B i l l  358

D ea r S e n a to r E l ia s o n :

On b e h a l f o f th e  U n i te d  F is h e rm en o f A la s k a , I  w o u ld  l i k e  to  
s u p p o r t th e  p ro p o s e d  amended la n g u a g e to  AS 1 1 .4 6 .1 3 0 (a ) 
w h ic h  w o u ld e le v a te  th e  t h e f t  o f c e r t a in  s a fe t y  and s u r v i v a l 
e q u ipm en t from  a c om m e rc ia l f i s h i n g  v e s s e l t o  t h e f t  i n  th e  
se co n d d e g re e f  a s  w e l l a s o t h e r  p ro p o s e d  la n g u a g e  u n d e r SB 
358 .

I t  has come t o  my a t t e n t i o n ,  o v e r th e  p a s t c e v e r a l y e a r s , 
t h a t  t h e f t  o f s a f e t y  a n d s u r v i v a l e qu ipm en t has become an 
in c r e a s in g  p ro b le m . F o r t u n a t e ly , a t le a s t i n  one in s ta n c e  
o f w h ic h  I  am a w a re , th e  t h e f t  o f s u r v i v a l s u i t s  was 
d is c o v e re d  p r i o r  t o  an em e rgency s i t u a t i o n .  T h is  e q u ipm e n t, 
f o r  p u rp o s e s o f a c c e s s i b i l i t y  i n  t im e  o f d i s t r e s s ,  i s  o f t e n  
s to r e d  o u ts id e  o f a lo c k e d  c a b in  o r  s to ra g e  lo c k e r . T h is , 
u n f o r t u n a t e l y ,  a l s o  m akes t h i s  e q u ipm e n t m ore r e a d i l y  
a c c e s s ib le  t o  t h e f t .  A ls o , l i f e  r a f t s  and em ergency lo c a t o r  
beacons a re  i n s t a l l e d  i n  ouch a m anner t h a t th e y  c a n n o t be 
se c u re d  from  t h e f t .

O u r o r g a n iz a t io n  w h o le h e a r te d ly  s u p p o r ts  y o u r s p o n s o r s h ip  
and e f f o r t s  on b e h a l f o f t h i s  w o r th w h i le  l e g i s l a t i o n .  I t  i s  
o u r s in c e r e  hope t h a t  th e  p ro p o s e d s t a t u t o r y  change w i l l  a c t 
as a d e te r r e n t t o  th o s e  u n s c ru p u lo u s  in d iv id u a ls  who w o u ld  
th o u g h t le s s ly  rem ove s u r v i v a l e q u ipm en t from  a c om m e rc ia l 
f i s h i n g  v e s s e l and je o p a r d iz e  f is h e rm e n 's  l i v e s .

V e ry t r u l y  y o u rs ,

G reg S o id e r 
E x e c u t iv e  D i r e c t o r

G S :p h l

c iS o n a t o r  R ic k  H a l f o r d  
S o n a to r F re d Z h a r o f f



A l a s k a  M a r i n e  S a f e t y  E d u c a t i o n  A s s o c i a t i o n

Bo x  2592, Sitka, A laska 99835 (907) 747-3287

A p r i l  3, 1992

S e n a t o r  E l i a s o n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  (MS 3100)
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  E l i a s o n :

T h i s  l e t t e r  is in f u l l  s u p p o r t  of y o u r  b i l l  to  m a k e  t h e  t h eft of 
s a f e t y  a n d  s u r v i v a l  e q u i p m e n t  o n b o a r d  b o a t s  a n d  a i r c r a f t  a f e l o n y  
(SB 358).

A s  y o u  a r e  w e l l  aw a r e ,  r e c e n t  r e q u i r e m e n t s  for s u r v i v a l  e q u i p m e n t  
f o r  c o m m e r c i a l  f i s h i n g  v e s s e l s  m a y  c o s t  s o m e  o w n e r s  t h o u s a n d s  of 
d o l l a r s .  T h e r e  h a s  b e e n  a n d  w i l l  b e  a s t r o n g  t e m p t a t i o n  o n  t h e  p a r t  
o f  s o m e  p e o p l e  to  " b o r r o w "  t h i s  e q u i p m e n t  f r o m  o w n e r s  w h o  a r e  in 
c o m p l i a n c e  w i t h  t h e  law. T h i s  w o u l d  p l a c e  t h e s e  o w n e r s  a t  r i s k  in 
a n  e m e r g e n c y  s i n c e  t h e  s u r v i v a l  g e a r  t h e y  t h o u g h t  t h e y  h a d  o n b o a r d  

w o u l d  n o t  b e  there.

A M S E A  f e e l s — t h a t  t h e  p e n a l t y  f o r  t h e  t h e f t  o f  t h i s  e q u i p m e n t  
c u r r e n t l y  d o e s  n o t  r e f l e c t  t h e  t r u e  n a t u r e  of t h e  s e r i o u s n e s s  of 
t h i s  act. T h e r e f o r e ,  w e  f u l l y  s u p p o r t  y o u r  b i l l  t o  m a k e  t h e  t h e f t  
o f  t h i s  e q u i p m e n t  a f e l o n y .

P l e a s e  l e t  us k n o w  if t h e r e  is a n y t h i n g  w e  c a n  d o  to h e l p  this 
l e g i s l a t i o n  a l o n g  i n  t h e  f i n a l  d a y s  of t h e  l e g i s l a t u r e .

T h a n k ^ o u ^ a g a d n  f o r  y o u r  s p o n s o r s h i p  of  t h i s  b i ll.

S i n c ^ r d i y ,  j

-----
J e r r y  D z u g a n  0  «
E x e c u t i v e  D i r e c t o r

c.c. Hep. R i c h a r d  F o s t e r ,  C h a i r  H o u s ^ T r a n s p o r t a t i o n  C o m m i t t e e

MEMBER ORGANIZATIONS

Alaska Department o f Health & Social Services. 
Emergency Medical Services Section 
Alaska Department o f Public Safely 

Nonhttar Survival, Inc.
Southern Alaska Regional Health Corporation

Southeast Regional Emergency Medical Services Council
United States Coast Guard

Universiry of Alaska Marine Advisory Program

Alaska Department o f Education 
Alaska Vocational Technical School (A Y H Q



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Maii Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  February 3, 1992

SUBJECT:

TO:

FROM:

CS to SB 358, adding theft of aircraft safety equipment and 
upgrading the crime to a class C felony

Senator Rick Halford

Robert Glennon Casey £ c c  
Legislative Counsel

A committee substitute has been prepared which adds "aircraft safety equipment" to 
the list of items whose theft would violate AS 11.46.130.

It would be much better, however, if the committee substitute defined aircraft safety 
equipment. That would follow the example of the original bill, which adds "vessel 
safety or survival equipment" as items whose theft would violate the statute and then 
goes on to define safety and survival equipment.

To further parallel the other items in the list, I have limited this to thefts from 
aircraft. Also, you requested that the status of the crime be upgraded to a class C 
felony. AS 11.46.130 is already a class C felony, so the committee substitute makes 
no change in that area.

RGC:gc
92-093.glc

Enclosure



Commercial Fishing Vessel Safety Act
T h e  F i n a l  R u l e :  a  S ummary o f  the  

C om m ercial  F ishing  V essel S afety A ct

NOTE: The following is a partial summary , for Alaska waters, of the regulations and is not all inclusive. Effective date is September 15, 1991 unless otherwise noted. We strongly recommend fishermen to review the regulations and the checklist themselves. In Alaska call the USCGF/VSafety Coordinator at 1-800-478-7369 and leave your name and addressfora free copy ofth e regulations and boarding officer checklist.
R equirements F or All  F ishing V essels

1. Immersion suit acccsible and of an appropriate size for 
each person onboard. If beyond the Boundary Line 
retro-tape, PFD light and name (vessel, owner of de­
vice, or person assigned) must be on suit (after 9/1/92)

2. Ring Life Buoys (RLB) {orange, 24" diameter, with 
retro-tape and vessel name}
a. Vessels 16' to < 26': Bouyant cushion or RLB 

plus 60' line minimum.
b. Vessel 26' to < 65': RLB plus 60’ line minimum.
c. Vessel > /=  65': Minimum 3 RLBs one with a 

90’line.
3. Survival craft required on documented vessels after 9/ 

1/92 or on state registered vessels after 9/1/95 except 
those with less than 4 people within 12 miles of shore. 
Liferafts with appropriate equipment packs and in­
stalled onboard before 9/15/91 are “grandfathered”. 
Under limited conditions “auxiliary craft” may be 
substituted. F/V less than 36 ft. that have positive 
flotation and operate within 12 miles of shore are 
exempt. This section may be subject to future revision.

4. Distress flares if more than 3 miles from shore: 3 
parachute flares; 6 handheld flares; 3 smoke flares. 
Lesser requirements if within 3 miles.

5. Injury placard posted.
6.406 EPIRB if operating beyond 3 mile Territorial Sea 

Line. After 9/1/92 must be marked with vessel name.

2. Two fire man's outfits if more than 49 people on board.

3. Two SCBAs required with spare 30 minute bottles if 
ammonia refrigeration system on board.

4. First Aid book & equipment. First Aid training re­
quired by 9/1/93.

5. Guards for exposed hazards.

6. Unobstructed escape routes.

7. Relevant, up-to-date charts, Coast Pilot, light list, tide 
& current tables. Maintain charts using Local Notice 
to Mariners.

8. Compass, anchor, and radar reflector(for 
nonmemtallic hull not providing a signature from 6 
miles).

9. General alarm (after 9/1/92).

10. VHF Communication equipment to contact Coast 
Guard (SSB past 20 nautical miles). See Final Rule.

11. High water alarms if vessel 36 ft. or more, bilge 
pumps, piping & dewatering systems regardless of 
length.

12. F/V over 79 ft must have electronic position fixing 
device.

13. Monthly emergency instruction, drills & orientation.

14. Training in drill instruction, (effective 9/1/94).

R equirements for F/V with Keels Laid  
or C onverted A fter 9/15/91

Thissectionse tsstandards for the arcasoflifcraft launch­
ing, fire fighting systems, galley hoods, fuel systems, ven­
tilation, electrical standards, radar and depth sounding 
equipment, deck rails, life lines, and grab rails. See Final Rule for details.

R equirements for Stability

REQUIREMENTS FOR D ocumented VESSELS Applies to F/Vs more that 79 ft. that has had keel laid or
WITH M ore THAN 16 P eople O n B oard  or altered after 9/15/91. Sets standards and tests for these
O perating B eyond THE B oundry  L ine vessels. Future rule making will affect this section and

smaller F/Vs. See Final Rule for details.
1. Fire cxtinguishcr(s).

^ m m ^ ^ c o n n n u t d  nai  pag*

December 1991 C Commercial Fishing Vessel Safety Act J  amsea Mwlne Safety Updaie



C o n t i n u e d .

conlinutd from page 5

T r a i n i n g  R e q u i r e m e n t s

Applies only to documented F/Vs beyond the boundry 
line or with more than 16 people onboard (POB).

1. First Aid & CPR (After September 1,1993) Accept­
able certification follows:
First Aid: 1. American Red Cross

2. OSHA
3. USCG approved

CPR: 1. American Red Cross
2. American Heart Association
3. USCG approved

a. F/V with more than 2 POB must have one 
person trained in First Aid and CPR (can be 
same person).

b. F/V with more than 16 POB needs two trained 
in First Aid/CPR.

c. F/V with more than 49 POB needs 4 trained in 
First Aid/CPR.

2. Instruction, Drills and Safety Orientation:

Master will conduct drills and instruction once a month 
in the following:

a. abandoning vessel.
b. fighting a fire in different locations.
c. recovering an individual in the water.
d. minimizing the effects of flooding,
c. launching survival craft.
f. donning immersion suits and PFDs.
g. donning fire clothing and SCBA ( if so equipped).
h. radio distress calls and visual distress signals.
i. activating the general alarm.
j. reporting inoperative alarm systems.

3. Drill Instruction. After Sept. 1, 1994 no person may 
conduct the drills or provide instruction without that 
person having been trained in the proper procedures 
for conducting the activity.

4. Safety Orientation. The master must insure that a 
safety orientation is given to each individual onboard 
that has not received the instruction or participated in 
the drill.

5. Emergency Instructions. Instructions must be posted 
or be kept readily available (F/V with less jh p ^ '  
people) covering:

a. survival craft embarkation stations.
b. fire, emergency and abandon ship signal.
c. location of immersion suits & illustration of 

donning procedure.
d. procedures for making a distress call.
e. essential action to be taken in an emergency.
f. procedures for rough weather or conditions.
g. procedures for anchoring.
h. persons overboard procedures.
i. fire fighting procedures.

6. Master must insure that lifesaving equipment is in 
good condition and readily available for immediate 
use.

S p e c i a l  N o t e s

Vessels whose liferafts qualify to be grandfathered 
should keep a copy of receipt with date of purchase 
onboard. See Final Rule for details.
Grandfathered liferafts must still follow the yearly 
repacking schedule and be repacked by a certified 
repacker (repacker must be certified by manufac­
turer of raft).

Be sure to do the following and record in your log 
book:

1. Monthly Drills.

2. Monthly EPIRB test.

3. Inspect all other survival gear regularly.

Refer to the Final Rule to clarify questions or call 
your local USCG Fishing Safety Coordinator. In 
Alaska call 1-800-478-7369.

AMSEA Marine Safely UpUaic 6 December 1V91





FISCAL NOTE
S T A T E  O F  A L A SK A

1 9 9 2  LEGISLATIV E S E S S IO N

Revision Data: __________________________

Immunity for SERC, LEPCs, 

and HSSTRC

Sponsor:

Raquastor:

.Governor
Governor

No._^L
Dill Version: S  &  ^ . ^ * 7
(S) Publish Date:.

Department Affectad: Environmental Conservation

BR'J; Spill Prevention and Response 

Component: Spill Prevention, Planning

and Management______

C O M P O N E N T  SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dolars)

O P E R A T I N G FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

P E R S O N A L  SERVICES 0 0 0 0 0 (5
T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T M G 0 0 0 0 0 0

CAPITAL

REVENUE 

FUND SOURCE:

F U N D M G :  (Thousands of Dolars)

G E N E R A L  F U N D 0 0 0 0 0 0

F E D ERAL F U N D S

O T H E R

F U N D  S O U R C E :

T O T A L Q 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME

T E M P O R A R Y

Estimate of currant Impact: None

Prepared By: Janice Adair_____________________________________ _ Phone: 465-5050

Division: Commissioner'8 Office   Date: December 10, 1991--------

Approved by Commissioner: O f f i

Agency: Department of E m ^ d n m e n t al Conservation:--------------- Data: December 10, 1991

DkvSwSen (by prayafw): Lay. Fin., LaytaUttva Syonaor. Rayuaatw OMB/D8R. Oov. Layla. Ota., k  Impactad Ayancydaal.
Rav 10/7/91 Faya____ol
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FISCAL NOTE
STATE OF ALASKA 

1992 LEGISLATIVE SESSION

Revision Date:_____________________________

Expenditures/Revenues: (Thousands of Dollars)

o. /

Bill Version:.

Title: An Act providing for immunity for the Alaska Emergency

Response Comm.___________________________________________

Sponsor: Rules Committee__________________________________

Requestor: Governor_______________________________________

(S) Publish Date:

Department Affected: Administration 

BRU: Risk Management__________________

Component: Risk Management

COMPONENT SERIAL NO. SL. Q__LL

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 90
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact No impact on the Division of Risk Management's budget. 

ANALYSIS: (Attach a separate page if necessary.)

See attached.

Prepared by: Donald J. Hitchcock_____________________________________________  Phone: 465-2180__________________________________________
Division: Risk Management    Date: A? • f°' ‘ft_______________________

Approved by Commissioner: Nancy Bear Usera __________________________________
Agency: Administration r  Date: A Z Z  . /  <> , /  <? f  /_______________________

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Page _ J_ o f
8/1/FN/54C21 A.KP/1



CONTINUATION OF FISCAL NOTE ANALYSIS 
LAW LOG 92-0057 DRAFT BILL

An act providing statutory immunity for the Alaska State Emergency Response Commission 
and the Hazardous Substance Spill Technology Review Council and their members while 
acting within the course and scope of their official duties unless gross negligence or 
intentional misconduct is involved. Gross negligence, intentional misconduct or acts which 
fall under federal law are excluded from this immunity statute.

This bill will make it easier to get qualified members to serve on these very sensitive and 
important Commissions. The Division of Risk Management is in favor of this legislation.

S a x
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W A LTER J .  H I C K E L
G O V E R N O R

S t a t e  o f  A l a s k a
o f f i c e  o f  t h e  g o v e r n o r  

J O N E A D

January 16, 1992

The Honorable Richard /. Eliason 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear President Eliason:

Under the authority o f art. Hi, sec. 18, o f the Alaska Constitution, I am 
transmitting a bill providing immunity for the Alaska State Emergency Response 
Commission (Alaska SERC), local emergency planning committees (LEPCs) 
established by Alaska SERC, and the Hazardous Substance Spill Technology 
Review Council (HSSTRC) and their members from civil damages and costs 
resulting from any acts or omissions occurring within the course and scope o f their 
official duties under A S  46.13, unless the act or omission constitutes gross 
negligence or intentional misconduct or may be the subject o f relief under an 
applicable federal law.

This bill adds a new section to A S  46.13 which at present does not address the 
question o f the liability of the Alaska SERC, LEPCs, or HSSTRC nor the personal 
liability o f the members o f these entities.

State officials and members o f the public serve on Alaska SERC, LEPCs, and 
HSSTRC. In performing tasks related to hazardous substance emergency planning 
and preparedness, community right-to-know reporting, toxic chemical release 
reporting, and the management o f hazardous substances, the individuals appointed 
to these entities serve to protect the health and welfare o f the citizens of this 
state.

The potential exposure to liability arising from these statutorily authorized activities 
may dissuade qualified and otherwise interested members o f the public from 
accepting appointments to the Alaska SERC, LEPCs, and HSSTRC. In order for the
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Alaska SERC, LEPCs, and HSSTRC to function effectively and to encourage the 
participation o f qualified individuals, 46.13 should provide immunity for these 
entities and their members for any act or omission occurring within the course and 
scope o f their statutorily authorized activities, except for those acts or omissions 
which constitute gross negligence or intentional misconduct or which may be the 
subject o f relief under applicable federal law.

/ urge your prompt consideration and passage o f this bill.

Sincerely,

Governor
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OFF ICE  OF  THE ATTO RN EY  GENERAL

M a r c h  31, 1992

WALTER J. HICKEL, GOVERNOR
REPLY TO:

□ 1031 W  4th AVENUE SU ITE  200  
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)276-3550
FAX: (907) 276-3697

□ KEY  BANK BU ILD ING
100 CUSHMAN ST. S U IT E 400  
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907)452-1568 
FAX: (907) 456-1317

□ PO. BOX K -S T A T E  CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907) 463-5295

T h e  H o n o r a b l e  L l o y d  J o n e s ,  C h a i r m a n  
S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

re: S B  3 5 9 — I m m u n i t y  f o r  a c t i o n s
t a k e n  u n d e r  A S  4 6 . 1 3

D e a r  S e n a t o r  J o n e s :

P l e a s e  f i n d  e n c l o s e d  a c o p y  o f  t h e  m e m o r a n d u m  o f  a d v i c e  
d a t e d  M a r c h  31, 19 9 2  f r o m  t h e  D e p a r t m e n t  o f  L a w  t o  t h e  D e p a r t m e n t  
o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  c o n c e r n i n g  t o r t  l i a b i l i t y  a n d  t h e  
e m e r g e n c y  r e s p o n s e  p l a n n i n g  p e r f o r m e d  u n d e r  A S  4 6 . 1 3  b y  t h e  
A l a s k a  S t a t e  E m e r g e n c y  R e s p o n s e  C o m m i s s i o n ,  t h e  l o c a l  e m e r g e n c y  
p l a n n i n g  c o m m i t t e e s ,  a n d  t h e  H a z a r d o u s  S u b s t a n c e  S p i l l  T e c h n o l o g y  
R e v i e w  C o u n c i l .  A  c o p y  of  t h i s  m e m o r a n d u m  w a s  r e q u e s t e d  a t  t h e  
m e e t i n g  o f  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  o n  F e b r u a r y  27, 1992.

S e n a t e  B i l l  No. 359 is d i s c u s s e d  o n  p a g e s  1, 32, a n d
3 6 - 3 7  o f  t h e  m e m o r a n d u m .

S i n c e r e l y ,

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

By: / /  qjvjl ^jansoRJL.

M a r i e  S a n s o n e
A s s i s t a n t  A t t o r n e y  G e n e r a l

M S : t g

E n c l o s u r e s
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cc. w/enc.: Hon. John A. Sandor, Commissioner
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Janice Adair, Special Assistant 
Dept, of Environmental Conservation

Paul Fuhs
Legislative Liaison

Deborah E. Behr
Assistant Attorney General
Legislation/Regulations
Government Affairs Section - Juneau



MEMORANDUM

10 Hon. J o h n  A. S a n d o r  
C o m m i s s i o n e r
D e p ' t  o f  E n v t l .  C o n s e r v a t i o n

FROM:

DATE:

FILE NO.:

TEL. NO:

SUBJECT

SctO SO YU L.
M a r i e  S a n s o n e
A s s i s t a n t  A t t o r n e y  G e n e r a l
N a t u r a l  R e s o u r c e s  S e c t i o n  - J u n e a u

State of Alaska
D e p a r t m e n t  of L a w

M a r c h  31, 1 9 9 2

6 6 3 - 9 1 - 0 4 8 3

4 6 5 - 3 6 0 0

T o r t  l i a b i l i t y  a n d  
e m e r g e n c y  r e s p o n s e  
p l a n n i n g

O n  b e h a l f  o f  t h e  A l a s k a  S t a t e  E m e r g e n c y  R e s p o n s e  C o m­
m i s s i o n ,  y o u  h a v e  a s k e d  w h e t h e r  t h e  c o m m i s s i o n  m a y  d e l e g a t e  t o  a 
c o m m i t t e e  t h e  a u t h o r i t y  t o  g r a n t  i n t e r i m  a p p r o v a l  o f  e m e r g e n c y  
p l a n s .  T h e  s t a t u t e s  t h a t  c r e a t e  t h e  c o m m i s s i o n  a n d  s p e c i f y  its 
p o w e r s  d o  n o t  a u t h o r i z e  t h e  d e l e g a t i o n  o f  a u t h o r i t y ;  t h e r e f o r e ,  
t h e  c o m m i s s i o n  m a y  n o t  d e l e g a t e  i n t e r i m  a p p r o v a l  a u t h o r i t y .

Y o u  a l s o  r e q u e s t e d  o u r  a d v i c e  c o n c e r n i n g  t h e  p o t e n t i a l  
t o r t  l i a b i l i t y  a s s o c i a t e d  w i t h  r e s p o n s e  a c t i o n s  c a r r i e d  o u t  in 
a c c o r d a n c e  w i t h  e m e r g e n c y  plans. A  n u m b e r  o f  s t a t u t e s  t h a t  p r o­
v i d e  i m m u n i t y  u n d e r  s p e c i f i e d  c i r c u m s t a n c e s  a r e  d i s c u s s e d  be l o w ,  
a s  is A S  0 9 . 5 0 . 2 5 0 ( 1 ) ,  w h i c h  e s t a b l i s h e s  t h e  " d i s c r e t i o n a r y  f u n c­
t i o n  e x c e p t i o n "  t o  s t a t e  t o r t  l i a b i l i t y .  I n  a d d i t i o n ,  in  a 
m e m o r a n d u m  d a t e d  O c t o b e r  29, 1990, t h e  D e p a r t m e n t  o f  L a w  a d v i s e d  
y o u  t h a t  t h e  p o t e n t i a l  l i a b i l i t y  of  t h e  A l a s k a  S t a t e  E m e r g e n c y  
R e s p o n s e  C o m m i s s i o n ,  t h e  l o c a l  e m e r g e n c y  p l a n n i n g  c o m m i t t e e s ,  a n d  
t h e  H a z a r d o u s  S u b s t a n c e  S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l  a n d  t h e i r  
m e m b e r s  w o u l d  b e  a d d r e s s e d  in  g r e a t e r  d e t a i l  i n  c o n n e c t i o n  w i t h  
p r o p o s e d  i m m u n i t y  l e g i s l a t i o n .  H o u s e  B i l l  No. 4 0 7  a n d  S e n a t e  
B i l l  No. 359, w h i c h  w o u l d  p r o v i d e  i m m u n i t y ,  w e r e  i n t r o d u c e d  in 
t h e  l e g i s l a t u r e  o n  J a n u a r y  16, 1992, a n d  t h e  p o t e n t i a l  t o r t
l i a b i l i t y  o f  t h e s e  e n t i t i e s  a n d  t h e i r  m e m b e r s  is d i s c u s s e d  below. 
C o n c l u s i o n s  a n d  r e c o m m e n d a t i o n s  a r e  f o u n d  b e g i n n i n g  o n  p a g e  35.

SftCRQ.ROONB

T h e  E m e r g e n c y  P l a n n i n g  a n d  C o m m u n i t y  R i g h t - t o - K n o w  A c t  
o f  1986, 42 U . S . C . A .  SS 1 1 0 0 1 — 1 1 0 5 0  (1991) ( T i t l e  I I I  o f  the
S u p e r f u n d  A m e n d m e n t s  a n d  R e a u t h o r i z a t i o n  A c t  o f  1 9 8 6  ( S ARA T i t l e  
I I I ) ), w h i c h  p r o v i d e s  t h e  l e g a l  f r a m e w o r k  f o r  e m e r g e n c y  p l a n n i n g  
f o r  e x t r e m e l y  h a z a r d o u s  s u b s t a n c e s ,  w a s  p a s s e d  in  r e s p o n s e  t o  the 
t r a g i c  c h e m i c a l  a c c i d e n t  in 1984 a t  B h o p a l ,  I n d i a .  H.R. Rep. No. 
9 9 - 2 5 3 ( 1 ) ,  9 9 t h  Co n g . ,  1st S e s s . , Vol. 4, a t  2 5 8  (1985),
r e p r i n t e d  in 1 9 8 6  U . S . C . C . A . N .  2835, 2932. S A R A  T i t l e  III h a s  
t w o  d i s t i n c t  p a r t s :  a n  e m e r g e n c y  p l a n n i n g  m e c h a n i s m  a n d  c o m m u n­
i t y  r i g h t - t o - k n o w  p r o v i s i o n s .  T h e  e m e r g e n c y  p l a n n i n g  p r o v i s i o n s

01007
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r e q u i r e  t h e  g o v e r n o r  o f  e a c h  s t a t e  t o  e s t a b l i s h  a n  e m e r g e n c y  
p l a n n i n g  c o m m i s s i o n  a n d  t o  a p p o i n t  t o  t h e  c o m m i s s i o n  p e r s o n s  w i t h  
t e c h n i c a l  e x p e r t i s e  in e m e r g e n c y  r e s p o n s e .  T h e  c o m m i s s i o n  i n  
t u r n  s e t s  up  e m e r g e n c y  p l a n n i n g  d i s t r i c t s  a n d  a p p o i n t s  a n  e m e r­
g e n c y  p l a n n i n g  c o m m i t t e e  f o r  e a c h  d i s t r i c t .  U s i n g  i n f o r m a t i o n  
p r o v i d o d  b y  f a c i l i t i e s  t h a t  s t o r e ,  use, o r  r e l e a s e  c e r t a i n  
c h e m i c a l s ,  t h e  l o c a l  c o m m i t t e e s  a r e  r e q u i r e d  t o  p r e p a r e  e m e r g e n c y  
p l a n s .  42  U . S . C . A .  SS 1 1 0 0 1 — 11005.

I. A D M I N I S T R A T I V E  E N T I T I E S  E S T A B L I S H E D  B Y  A S  4 6 . 1 3

A. T h e  A l a s k a  S t a t e  E m e r g e n c y  R e s p o n s e  C o m m i s s i o n  a n d  t h e  
L o c a l  E m e r g e n c y  P l a n n i n g  C o m m i t t e e s ____________________________

T h e  A l a s k a  S t a t e  E m e r g e n c y  R e s p o n s e  C o m m i s s i o n  ( A l a s k a  
SERC), e s t a b l i s h e d  as o f  S e p t e m b e r  24, 1990, b y  A S  4 6 . 1 3 . 0 1 0 ,  is 
a c o n t i n u a t i o n  of  t h e  c o m m i s s i o n  e s t a b l i s h e d  o n  O c t o b e r  21, 1987, 
b y  A d m i n i s t r a t i v e  O r d e r  No. 103. Sec. 25, ch. 190, S L A  1990. 
A S  4 6 . 1 3 . 0 2 0  p r e s c r i b e s  its c o m p o s i t i o n :

T h e  c o m m i s s i o n  c o n s i s t s  o f  t h e  c o m m i s s i o n e r s  o f  
c o m m u n i t y  a n d  r e g i o n a l  a f f a i r s ,  e n v i r o n m e n t a l  
c o n s e r v a t i o n ,  f i s h  a n d  game, h e a l t h  a n d  s o c i a l  
s e r v i c e s ,  labor, n a t u r a l  r e s o u r c e s ,  p u b l i c  s a f e t y ,  
a n d  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s ,  o r  t h e  
d e s i g n e e s  of t h e  c o m m i s s i o n e r s ,  t h e  a d j u t a n t  g e n­
er a l  of t h e  D e p a r t m e n t  of  M i l i t a r y  a n d  V e t e r a n s '  
A f f a i r s  o r  a d e s i g n e e ,  a n d  s e v e n  m e m b e r s  o f  t h e  
p u b l i c  t o  b e  a p p o i n t e d  b y  t h e  g o v e r n o r .  • • •

U n d e r  S A R A  T i t l e  III, a s t a t e  e m e r g e n c y  r e s p o n s e  c o m­
m i s s i o n  is r e q u i r e d  t o  e s t a b l i s h  e m e r g e n c y  p l a n n i n g  d i s t r i c t s  t o  
f a c i l i t a t e  t h e  p r e p a r a t i o n  a n d  i m p l e m e n t a t i o n  of  e m e r g e n c y  
r e s p o n s e  p l a n s .  T w o  s t a t e  s t a t u t e s  g o v e r n  d i s t r i c t  b o u n d a r i e s .  
U n d e r  A S  4 6 . 1 3 . 0 4 0 ( 2 ) ,  t h e  A l a s k a  S E R C  is g i v e n  t h e  a u t h o r i t y  t o  
d e s i g n a t e  a n d  r e v i s e  a s  n e c e s s a r y  d i s t r i c t  b o u n d a r i e s ,  u s i n g  t h e  
b o u n d a r i e s  of r e g i o n s  e s t a b l i s h e d  b y  the Department; o f  E n v i r o n­
m e n t a l  C o n s e r v a t i o n  (DEC) u n d e r  A S  4 6 . 0 4 . 2 0 0 — 4 6 . 0 4 . 2 1 0  f o r  t h e  
s t a t e  m a s t e r  a n d  t h e  r e g i o n a l  m a s t e r  o i l  a n d  h a z a r d o u s  s u b s t a n c e  
d i s c h a r g e  p r e v e n t i o n  a n d  c o n t i n g e n c y  p l a n s  (s t a t e  m a s t e r  p l a n  a n d  
r e g i o n a l  m a s t e r  plans) a n d  o f  p o l i t i c a l  s u b d i v i s i o n s  w h e r e  a p p r o­
p r i a t e .  U n d e r  A S  4 6 . 1 3 . 0 6 0 ,  u n l e s s  o t h e r w i s e  d e s i g n a t e d  b y  t h e  
A l a s k a  SERC, t h e  b o u n d a r i e s  f o r  t h e  d i s t r i c t s  a r e  t h e  r e g i o n s  
d e s i g n a t e d  b y  D E C  f o r  t h e  r e g i o n a l  m a s t e r  p l a n s .  T h e  A l a s k a  S E R C  
h a s  c r e a t e d  2 5  l o c a l  e m e r g e n c y  p l a n n i n g  d i s t r i c t s .

T h e  A l a s k a  S E R C  a p p o i n t s  t h e  m e m b e r s  o f  a l o c a l  e m e r­
g e n c y  p l a n n i n g  c o m m i t t e e  (LEPC) f o r  e a c h  d i s t r i c t .  E a c h  L E P C



Hon . J o h n  A . S a n d o r , Comm'r
D e p ' t  o f  E n v t l .  C o n s e r v a t io n
O u r f i l e  0  6 6 3 - 9 1 - 0 4 8 3

M arch 3 1 ,  1 9 92
Page 3

m u s t  i n c l u d e  r e p r e s e n t a t i v e s  f r o m  e a c h  o f  t h e  f o l l o w i n g  g r o u p s :  
e l e c t e d  s t a t e  a n d  l o c a l  o f f i c i a l s ;  l a w  e n f o r c e m e n t ,  c i v i l  
d e f e n s e ,  f i r e f i g h t i n g ,  f i r s t  aid, h e a l t h ,  l o c a l  e n v i r o n m e n t a l ,  
h o s p i t a l ,  a n d  t r a n s p o r t a t i o n  p e r s o n n e l ;  b r o a d c a s t  a n d  p r i n t  
m e d i a ;  c o m m u n i t y  g r o u p s ;  a n d  o w n e r s  a n d  o p e r a t o r s  o f  f a c i l i t i e s  
s u b j e c t  to  S A R A  T i t l e  I I I  ( c o v e r e d  f a c i l i t i e s ) . T h e  A l a s k a  S E R C  
m a y  r e v i s e  i t s  a p p o i n t m e n t s  t o  t h e  L E P C s  a s  it  d e e m s  a p p r o p r i a t e .  
I n  a d d i t i o n ,  i n t e r e s t e d  p e r s o n s  m a y  p e t i t i o n  t h e  c o m m i s s i o n  t o  
m o d i f y  t h e  m e m b e r s h i p  o f  a n  LEPC. 42 U . S . C . A .  S 1 1 0 0 1 ( c ) - ( d ) ; 
A S  4 6 . 1 3 . 0 4 0 ( 5 ) .  U n d e r  S A R A  T i t l e  III, s t a t e  e m e r g e n c y  r e s p o n s e  
c o m m i s s i o n s  w e r e  r e q u i r e d  t o  e s t a b l i s h  a n  L E P C  f o r  e a c h  l o c a l  
e m e r g e n c y  p l a n n i n g  d i s t r i c t  b y  A u g u s t  1987. 42 U . S . C . A .
S 1 1 0 0 1 ( c ) .  T h e  A l a s k a  S E R C  h a s  c u r r e n t l y  a p p o i n t e d  11 L E P C s  f o r  
25 d i s t r i c t s ,  a n d  t h u s  is n o t  i n  c o m p l i a n c e  w i t h  S A R A  T i t l e  III.

T h e  A l a s k a  S E R C  s u p e r v i s e s  a n d  c o o r d i n a t e s  t h e  a c t i v i­
t i e s  o f  t h e  L E P C s .  42 U . S . C . A .  S 1 1 0 0 1 ( a ) ;  A S  4 6 . 1 3 . 0 4 0 ( 6 ) .  T h e  
d u t i e s  o f  t h e  L E P C s  a r e  p r e s c r i b e d  t h r o u g h o u t  S A R A  T i t l e  III a n d  
in  A S  4 6 . 1 3 . 0 8 0 .  U n d e r  S A R A  T i t l e  III, t h e  L E P C s  w e r e  r e q u i r e d  
t o  d e v e l o p  e m e r g e n c y  r e s p o n s e  p l a n s  f o r  e x t r e m e l y  h a z a r d o u s  s u b­
s t a n c e s  b y  O c t o b e r  17, 1988, a n d  t o  r e v i e w  t h e  p l a n s  a t  l e a s t  
a n n u a l l y  t h e r e a f t e r .  42 U . S . C . A .  S 1 1 0 0 3 ( a ) .  S A R A  T i t l e  III 
r e q u i r e s  e a c h  L E P C  t o  s u b m i t  its p l a n s  t o  t h e  A l a s k a  S E R C  for 
r e v i e w  a n d  r e c o m m e n d a t i o n s  as  m a y  be  n e c e s s a r y  t o  e n s u r e  c o o r d i­
n a t i o n  w i t h  t h e  p l a n s  o f  o t h e r  d i s t r i c t s .  I d . . § 110 0 3 ( e ) .
S t a t e  l a w  r e q u i r e s  in  a d d i t i o n  t h a t  t h e  p l a n s  p r e p a r e d  b y  the 
L E P C s  i n c l u d e  p r o c e d u r e s  t o  b e  f o l l o w e d  in t h e  e v e n t  oi a
h a z a r d o u s  s u b s t a n c e  r e l e a s e .  A S  4 6 . 1 3 . 0 9 0 ( a ) ( 2 ) .  U n d e r  
A S  4 6 . 1 3 . 0 4 0 ( 4 )  a n d  A S  4 6 . 1 3 . 0 4 5 ( a ) ,  t h e  A l a s k a  S E R C  m u s t  r e v i e w  
a n d  a p p r o v e  :he e x t r e m e l y  h a z a r d o u s  s u b s t a n c e s  a n d  h a z a r d o u s  
s u b s t a n c e s  e m e r g e n c y  p l a n s .

T h e  A l a s k a  S E R C  a l s o  r e v i e w s  a n d  a p p r o v e s  t h e  s t a t e  a n d  
r e g i o n a l  m a s t e r  p l a n s  a n d  t h e  state, i n t e r j u r i s d i c t i o n a l ,  a n d  
l o c a l  p l a n s  p r e p a r e d  u n d e r  t h e  A l a s k a  D i s a s t e r  Act, A S  26 . 2 3 ,  to 
t h e  e x t e n t  t h e  l a t t e r  p l a n s  p e r t a i n  t o  h a z a r d o u s  s u b s t a n c e  
r e s p o n s e .  A S  2 6 . 2 3 . 2 1 5 ;  A S  4 6 . 1 3 . 0 4 0 ( 3 ) - ( 4 ) .  T h e  A l a s k a  S E R C  is 
d i r e c t e d  t o  u s e  t h e  c r i t e r i a  e s t a b l i s h e d  b y  A S  4 6 . 1 3 . 0 4 5 1 for

A S  4 6 . 1 3 . 0 4 5  p r o v i d e s :

F L A M  A P P R O V A L ;  I N C I D E N T  C O M M A N D  S Y S T E M S .
(a) T h e  c o m m i j s i o n  s h a l l  r e v i e w  a n d  e x e r c i s e  
a p p r o v a l  a u t h o r i t y  o v e r  local, i n t e r j u r i s d i c­
tio n a l ,  r e g i o n a l ,  a n d  s t a t e  p l a n s  f o r  h a z a r d o u s  
s u b s t a n c e  d i s c h a r g e  r e s p o n s e ,  i n c l u d i n g  p l a n s  
p r e p a r e d  u n d e r  A S  26.23, A S  4 6 . 0 4 . 2 0 0 — 4 6 . 0 4 . 2 1 0 ,

( c o n t i n u e d . ..)



H on . J o h n  A . S a n d o r , C om a 'r
D e p ' t  o f  E n v t l .  C o n s e r v a t io n
O u r f i l e  i  6 6 3 - 9 1 - 0 4 8 3

M arch  3 1 ,  1 9 9 2
Page  4

t h e  r e v i e w  a n d  a p p r o v a l  o f  t h e  v a r i o u s  p l a n s ,  a n d  t o  a d o p t  
r e g u l a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  A S  4 6 . 1 3  a n d  t h e  e m e r­
g e n c y  p l a n n i n g  p r o v i s i o n s  o f  S A R A  T i t l e  III. A S  4 6 . 1 3 . 0 4 0 ( 4 )  a n d  
(11).

B. T h e  H a z a r d o u s  S u b s t a n c e  S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l

T h e  l e g i s l a t u r e  e s t a b l i s h e d  t h e  H a z a r d o u s  S u b s t a n c e  
S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l  (HSSTRC) i n  t h e  A l a s k a  S E R C  t o  
a s s i s t  in  t h e  i d e n t i f i c a t i o n  o f  c o n t a i n m e n t  a n d  c l e a n u p  p r o d u c t s  
a n d  p r o c e d u r e s  f o r  a r c t i c  a n d  s u b - a r c t i c  h a z a r d o u s  s u b s t a n c e  
r e l e a s e s  a n d  t o  m a k e  r e c o m m e n d a t i o n s  t o  s t a t e  a g e n c i e s  r e g a r d i n g  
t h e i r  use. A S  4 6 . 1 3 . 1 0 0 — 4 6 . 1 3 . 1 1 0 .  T h e  H S S T R C  c o n s i s t s  o f  t h e  
c o m m i s s i o n e r  o f  DEC, t h e  a d j u t a n t  g e n e r a l  o f  t h e  D e p a r t m e n t  o f  
M i l i t a r y  a n d  V e t e r a n s '  A f f a i r s  ( D M V A ) , a r e p r e s e n t a t i v e  o f  t h e  
U n i v e r s i t y  o f  A l a s k a  a p p o i n t e d  b y  t h e  g o v e r n o r ,  t h e  g o v e r n o r ' s  
s e n i o r  s c i e n c e  a d v i s o r ,  a r e p r e s e n t a t i v e  o f  t h e  P r i n c e  W i l l i a m  
S o u n d  S c i e n c e  C e n t e r  a p p o i n t e d  b y  t h e  g o v e r n o r ,  a n d  f o u r  m e m b e r s ,  
a p p o i n t e d  b y  t h e  g o v e r n o r ,  w i t h  b r o a d  e x p e r t i s e  i n  p h y s i c a l  o r  
b i o l o g i c a l  s c i e n c e ;  o i l  t e c h n o l o g y ,  t r a n s p o r t a t i o n ,  o r  m a n a g e­
m e n t ;  f i s h e r i e s ;  e c o n o m i c s ;  e n v i r o n m e n t a l  e n g i n e e r i n g ;  o r  law. 
T h e  U.S. Coarat G u a r d  a n d  t h e  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  
(EPA) m a y  e a c h  a p p o i n t  a n  e m p l o y e e  t o  t h e  c o u n c i l  t o  r e p r e s e n t  
t h e i r  a g e n c i e s  a s  n o n v o t i n g  m e m b e r s .  A S  4 6 . 1 3 . 1 1 0 ( b ) .

1 ( . . . c o n t i n u e d )
a n d  t h i s  c h a p t e r .

(b) B e f o r e  a p p r o v i n g  a p l a n ,  t h e  c o m m i s s i o n  
s h a l l  e n s u r e  t h a t  t h e  p l a n  i n c l u d e s  a n  i n c i d e n t  
c o m m a n d  s y s t e m  t h a t  d e s c r i b e s  t h e  r e s p e c t i v e  r o l e s  
o f  a f f e c t e d  p e r s o n s  a n d  a g e n c i e s  i n  a c l e a r  a n d  
s p e c i f i c  m a n n e r  a n d  t h a t  t h e  r e s p e c t i v e  r o l e s  o f  
s t a t e  a g e n c i e s  a r e  c o n s i s t e n t  w i t h  t h e i r  s t a t u t o r y  
d u t i e s .  T h e  c o m m i s s i o n  s h a l l  a l s o  e n s u r e  t h a t  t h e  
p l a n s  a r e  w e l l - i n t e g r a t e d  w i t h  r e l a t e d  p l a n s .

(c) T o  t h e  e x t e n t  c o n s i s t e n t  w i t h  o t h e r  law, 
a n  i n c i d e n t  c o m m a n d  s y s t e m  a p p r o v e d  u n d e r  t h i s  
s e c t i o n  m u s t  p r o v i d e  t h e  A l a s k a  d i v i s i o n  of  e m e r­
g e n c y  s e r v i c e s  h a s  a m a j o r  r o l e  in m o b i l i z a t i o n  o f  
p e r s o n n e l  a n d  r e s o u r c e s ,  c o m m u n i c a t i o n s ,  t r a n s p o r­
t a t i o n  p l a n n i n g ,  a n d  o t h e r  l o g i s t i c s  i n v o l v e d  in a 
s t a t e  **esponse t o  a n  i m m i n e n t  o r  a c t u a l  h a z a r d o u s  
s u b s t a n c e  d i s c h a r g e .
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T h e  H S S T R C  is c h a r g e d  w i t h  a v a r i e t y  o f  t a s k s  r e l a t e d  
t o  h a z a r d o u s  s u b s t a n c e  r e s e a r c h .  T h e  c o u n c i l  r e c o m m e n d s  r e s e a r c h  
t o p i c s  t o  DEC; e s t a b l i s h e s  D E C  s p i l l  t e c h n o l o g y  t e s t i n g  p r o t o­
cols ;  i d e n t i f i e s  r e s e a r c h  f u n d i n g  s o u r c e s ;  m a k e s  p r o p o s a l s  t o  t h e  
g o v e r n o r ,  t h e  A l a s k a  SERC, a n d  o t h e r  e n t i t i e s  t o  e n c o u r a g e  a n d  
f u n d  d i s c h a r g e  p r e v e n t i o n  a n d  r e s p o n s e ;  c o m p i l e s  a n d  m a i n t a i n s  
i n f o r m a t i o n  r e l a t e d  t o  c o n t a i n m e n t  a n d  c l e a n u p  t e c h n o l o g y ,  h a z­
a r d o u s  s u b s t a n c e s  m a n a g e m e n t ,  i n d u s t r y  a n d  g o v e r n m e n t  p r a c t i c e s  
a n d  laws, a n d  D E C  r e s e a r c h ;  a n d  p e r f o r m s  o t h e r  f u n c t i o n s  as  
r e q u e s t e d  b y  t h e  A l a s k a  SERC. A S  4 6 . 1 3 . 1 2 0 .

II. EM ERGENCY -E L A N S

A. E m e r g e n c y  P l a n n i n g  for H a z a r d o u s  a n d  E x t r e m e l y  H a z a r d -  
o u s  S u b s t a n c e s  U n d e r  AS  4 6 . 1 3  a n d  S A R A  T i t l e  I I I _________

T h e  e m e r g e n c y  r e s p o n s e  p l a n s  p r e p a r e d  b y  t h e  L E P C s  
e s t a b l i s h  t h e  p r o c e d u r e s  to  b e  f o l l o w e d  in t h e  e v e n t  o f  a r e l e a s e  
o f  e x t r e m e l y  h a z a r d o u s  s u b s t a n c e s  a s  d e f i n e d  b y  f e d e r a l  law, p l u s  
t h e  p r o c e d u r e s  to  b e  f o l l o w e d  i n  t h e  e v e n t  o f  a r e l e a s e  of
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h a z a r d o u s  s u b s t a n c e s  a s  d e f i n e d  b y  s t a t e  l a w . 2 E a c h  p l a n  m u s t  
i n c l u d e :

(1) I d e n t i f i c a t i o n  of c o v e r e d  f a c i l i t i e s ,  
r o u t e s  l i k e l y  t o  b e  u s e d  t o  t r a n s p o r t  e x t r e m e l y  
h a z a r d o u s  s u b s t a n c e s ,  a n d  a d d i t i o n a l  f a c i l i t i e s  
c o n t r i b u t i n g  o r  s u b j e c t e d  t o  a d d i t i o n a l  r i s k  d u e  
t o  t h e i r  p r o x i m i t y  t o  c o v e r e d  f a c i l i t i e s ,  s u c h  a s  
h o s p i t a l s  o r  n a t u r a l  g a s  f a c i l i t i e s ;

(2) P r o c e d u r e s  t o  b e  f o l l o w e d  b y  f a c i l i t i e s  
a n d  l o c a l  e m e r g e n c y  a n d  m e d i c a l  p e r s o n n e l  t o  
r e s p o n d  to  a r e l e a s e  o f  h a z a r d o u s  o r  e x t r e m e l y  
h a z a r d o u s  s u b s t a n c e s ;

2 E m e r g e n c y  p l a n n i n g  u n d e r  S A R A  T i t l e  III p e r t a i n s  t o  s o m e  360 
s u b s t a n c e s  o n  E P A ' s  L i s t  o f  E x t r e m e l y  H a z a r d o u s  S u b s t a n c e s ,  w h i c h
is p u b l i s h e d  a t  40 C . F . R .  P a r t  3 5 5  a p p e n d i c e s  A - B  (1991). T h e
l i s t  e s t a b l i s h e s  t h r e s h o l d  p l a n n i n g  q u a n t i t i e s  f o r  e a c h  s u b­
s t a n c e .  S e e  42 U . S . C . A .  S 1 1 0 0 2 ( a ) .  E x c e p t  f o r  e m e r g e n c y  
n o t i f i c a t i o n  p r o c e d u r e s  a p p l i c a b l e  to  c o v e r e d  f a c i l i t i e s ,  S A R A
T i t l e  I I I  d o e s  n o t  a p p l y  t o  t h e  t r a n s p o r t a t i o n  o r  s t o r a g e  
i n c i d e n t  t o  t r a n s p o r t a t i o n  o f  e x t r e m e l y  h a z a r d o u s  s u b s t a n c e s .  
42 U . S . C . A .  S 11047.

In c o n t r a s t ,  A S  4 6 . 1 3 . 0 9 0 ( a ) ( 2 )  r e q u i r e s  t h a t  t h e  e m e r­
g e n c y  p l a n s  c o n t a i n  p r o c e d u r e s  t o  b e  f o l l o w e d  in  t h e  e v e n t  o f  a 
r e l e a s e  o f  " h a z a r d o u s  s u b s t a n c e s . "  " H a z a r d o u s  s u b s t a n c e "  is 
d e f i n e d  v e r y  b r o a d l y  t o  m e an:

(A) a n  e l e m e n t  o r  c o m p o u n d  w h i c h ,  
w h e n  it  e n t e r s  i n t o  t h e  a t m o s p h e r e  o r  in o r  
u p o n  t h e  w a t e r  o r  s u r f a c e  o r  s u b s u r f a c e  l a n d  
of t h e  s t a t e ,  p r e s e n t s  a n  i m m i n e n t  a n d  s u b­
s t a n t i a l  d a n g e r  t o  t h e  p u b l i c  h e a l t h  or  
w e l f a r e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  fish, 
a n i m a l s ,  v e g e t a t i o n ,  o r  a n y  p a r t  of  t h e  
n a t u r a l  h a b i t a t  in  w h i c h  t h e y  a r e  f o u n d ;

(B) o i l ;  o r

(C) a s u b s t a n c e  d e f i n e d  as a 
h a z a r d o u s  s u b s t a n c e  u n d e r  42 U . S . C .  969 1 ( 1 4 )  
[ C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m­
p e n s a t i o n  a n d  L i a b i l i t y  A c t  of 1 9 8 0  
( C E R C L A ) ].

AS 4 6 . 0 3 . 8 2 6 ( 5 ) ;  AS 4 6 . 1 3 . 9 0 0 ( 3 )
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(3) D e s i g n a t i o n  o f  a c o m m u n i t y  e m e r g e n c y  
c o o r d i n a t o r  a n d  f a c i l i t y  e m e r g e n c y  c o o r d i n a t o r s  t o  
m a k e  d e t e r m i n a t i o n s  n e c e s s a r y  t o  i m p l e m e n t  t h e  
e m e r g e n c y  p l a n ;

(4) P r o c e d u r e s  f o r  n o t i f i c a t i o n  of  a r e l e a s e  
b y  t h e  f a c i l i t y  e m e r g e n c y  c o o r d i n a t o r s  t o  p e r s o n s  
d e s i g n a t e d  i n  t h e  e m e r g e n c y  p l a n  a n d  t o  t h e  
p u b l i c ;

(5) M e t h o d s  f o r  d e t e r m i n i n g  w h e t h e r  a 
r e l e a s e  h a s  o c c u r r e d  a n d  t h e  a r e a  o r  p o p u l a t i o n  
l i k e l y  t o  b e  a f f e c t e d ;

(6) A  d e s c r i p t i o n  o f  a v a i l a b l e  e m e r g e n c y  
e q u i p m e n t  a n d  f a c i l i t i e s ;

(7) E v a c u a t i o n  p l a n s ;

(8) T r a i n i n g  p r o g r a m s  f o r  l o c a l  e m e r g e n c y  
r e s p o n s e  a n d  m e d i c a l  p e r s o n n e l ;  a n d

(9) M e t h o d s  a n d  s c h e d u l e s  f o r  e m e r g e n c y  p l a n  
d r i l l s .

S e e  42 U . S . C . A .  S 1 1 0 0 3 ( c ) ;  A S  4 6 . 1 3 . 0 9 0 ( a ) .  I n  a d d i t i o n ,  e a c h  
p l a n  m u s t  i n c l u d e  a n  i n c i d e n t  c o m m a n d  s y s t e m  t h a t  d e s c r i b e s  t h e  
r e s p e c t i v e  r o l e s  o f  a f f e c t e d  p e r s o n s  a n d  a g e n c i e s .  
A S  4 6 . 1 3 . 0 9 0 ( b ) .

B. S t a t e  a n d  R e g i o n a l  M a s t e r  O i l  a n d  H a z a r d o u s  S u b s t a n c e  
D i s c h a r g e  P r e v e n t i o n  a n d  c o n t i n g e n c y  P l a n s __________________

T h e  A l a s k a  S E R C  is r e s p o n s i b l e  f o r  r e v i e w i n g  a n d  
a p p r o v i n g  s t a t e  a n d  r e g i o n a l  m a s t e r  p l a n s  p r e p a r e d  b y  DEC. 
A S  4 6 . 1 3 . 0 4 0 ( 3 ) - ( 4 ) ; A S  4 6 . 0 4 . 2 0 0 ( c ) ( 5 ) ;  A S  4 6 . 0 4 . 2 1 0 ( b ) .  T h e s e  
p l a n s  m ust:

(1) t a k e  i n t o  c o n s i d e r a t i o n  t h e  e l e m e n t s  of 
a n  o i l  d i s c h a r g e  p r e v e n t i o n  a n d  c o n t i n g e n c y  p l a n  
approved or submitted for approval under A S  46.04.030;3

3 A S  4 6 . 0 4 . 0 3 0  r e q u i r e s  o i l  d i s c h a r g e  p r e v e n t i o n  a n d  c o n t i n­
g e n c y  p l a n s  f o r  o i l  t e r m i n a l  f a c i l i t i e s ,  e x p l o r a t i o n  a n d  
p r o d u c t i o n  f a c i l i t i e s ,  p i p e l i n e s ,  t a n k  v e s s e l s ,  a n d  o i l  b a r g e s .  
D E C  is the o n l y  s t a t e  a g e n c y  t h a t  m a y  a p p r o v e ,  m o d i f y ,  o r  r e v o k e  
t h e s e  p l a n s .  A S  4 6 . 0 4 . 0 3 0 ( h ) .
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(2) i n c l u d e  a n  i n c i d e n t  c o m m a n d  s y s t e m  t h a t  
s p e c i f i e s  t h e  r e s p o n s i b i l i t i e s  f o r  t h e  a s s e s s m e n t ,  
c o n t a i n m e n t ,  a n d  c l e a n u p  o f  o i l  o r  h a z a r d o u s  
s u b s t a n c e  d i s c h a r g e s  o n  t h e  p a r t  o f  DEC, D M V A  
D i v i s i o n  o f  E m e r g e n c y  S e r v i c e s ,  a n d  o t h e r  s t a t e  
a g e n c i e s ;  m u n i c i p a l i t i e s ;  f e d e r a l  a g e n c i e s ;  
o p e r a t o r s  o f  f a c i l i t i e s ;  p r i v a t e  p a r t i e s  w h o s e  
p r o p e r t y  m a y  b e  a f f e c t e d  b y  a d i s c h a r g e ;  a n d  o t h e r  
p a r t i e s  h a v i n g  a n  i n t e r e s t  in or  t h e  r e s o u r c e s  t o  
a s s i s t  in c o n t a i n m e n t  a n d  c l e a n u p ;

(3) i n c l u d e  i n c i d e n t  c o m m a n d  s y s t e m s  f o r  a n  
e m e r g e n c y  r e s p o n s e  u n d e r  A S  26 . 2 3 ,  A S  4 6 . 0 3 . 8 6 5 ,  
o r  A S  4 6 . 0 4 . 0 8 0 ;4

(4) i d e n t i f y  a c t i o n s  n e c e s s a r y  t o  r e d u c e  t h e  
l i k e l i h o o d  of c a t a s t r o p h i c  o i l  d i s c h a r g e s  a n d  
s i g n i f i c a n t  d i s c h a r g e s  o f  h a z a r d o u s  s u b s t a n c e s ;  
a n d

(5) d e s i g n a t e  l o c a t i o n s  w h e r e  o i l  a n d  
h a z a r d o u s  s u b s t a n c e  e m e r g e n c y  r e s p o n s e  s u p p l y  a n d  
e q u i p m e n t  s t o r a g e  d e p o t s  s h o u l d  b e  e s t a b l i s h e d  a n d  
w h e r e  e m e r g e n c y  r e s p o n s e  c o r p s  p e r s o n n e l  s h o u l d  b e  
a v a i l a b l e .

S e e  A S  4 6 . 0 4 . 2 0 0 — AS  4 6 . 0 4 . 2 1 0 .

C. T h e  S t a t e  E m e r g e n c y  P l a n  a n d  L o c a l  a n d  I n t e r j u r i s d i c -  
t i o n a l  P l a n s  P r e p a r e d  U n d e r  t h e  A l a s k a  D i s a s t e r  A c t _____

U n d e r  A S  * 6 . 1 3 . 0 4 0 ( 3 ) - ( 4 )  a n d  A S  4 6 . 1 3 . 0 4 5 ,  t h e  A l a s k a  
S E R C  is a l s o  r e s p o n s i b l e  f o r  r e v i e w i n g  a n d  a p p r o v i n g  local, 
i n t e r j u r i s d i c t i o n a l ,  a n d  s t a t e  e m e r g e n c y  p l a n s  f o r  h a z a r d o u s  
s u b s t a n c e  d i s c h a r g e  r e s p o n s e  p r e p a r e d  u n d e r  t h e  A l a s k a  D i s a s t e r  
Act, A S  2 6 . 2 3 . 5 T h e  A l a s k a  D i s a s t e r  A c t  d e f i n e s  ’'disaster" to

* A S  2 6 . 2 3  is t h e  A l a s k a  D i s a s t e r  Act. A S  4 6 . 0 3 . 8 6 5  d e f i n e s
t h e  a u t h o r i t y  o f  D E C  in c a s e s  of e m e r g e n c y .  A S  4 6 . 0 4 . 0 8 0  c o n­
ce r n s  t h e  r o l e  o f  D E C  a n d  t h e  D i v i s i o n  o f  E m e r g e n c y  S e r v i c e s  w i t h  
r e s p e c t  t o  c a t a s t r o p h i c  o i l  d i s c h a r g e s .

5 A S  2 6 . 2 3 . 2 1 5  c l a r i f i e s  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  e m e r­
g e n c y  p l a n s  p r e p a r e d  u n d e r  t h e  A l a s k a  D i s a s t e r  A c t  a n d  t h e  o t h e r  
p l a n s  a p p r o v e d  b y  t h e  A l a s k a  SERC:

( c o n t i n u e d . ..)



Hon . J o h n  A . S a n d o r , C om a 'r M arch  3 1 , 1992
D e p ' t  o f  E n v t l .  C o n s e r v a t io n  Page 9
O u r f i l e  # 6 6 3 - 9 1 - 0 4 8 3

i n c l u d e  " t h e  o c c u r r e n c e  o r  i m m i n e n t  t h r e a t  of  w i d e s p r e a d  o r  
s e v e r e  d a m a g e ,  i n j u r y ,  o r  l o s s  o f  l i f e  o r  p r o p e r t y  r e s u l t i n g  f r o m  
a n a t u r a l  o r  m a n - m a d e  c a u s e ,  i n c l u d i n g  . . . t h e  r e l e a s e  o f  oil 
o r  a h a z a r d o u s  s u b s t a n c e ,  if t h e  r e l e a s e  r e q u i r e s  p r o m p t  a c t i o n  
t o  a v e r t  e n v i r o n m e n t a l  d a n g e r  o r  d a m a g e . "  A S  2 6 . 2 3 . 9 0 0 ( 1 ) ( B ) .

A S  2 6 . 2 3 . 0 4 0 ( a )  r e q u i r e s  t h e  D i v i s i o n  of E m e r g e n c y  
S e r v i c e s  t o  p r e p a r e  a n d  m a i n t a i n  a s t a t e  e m e r g e n c y  p l an. T h e  
p l a n  m a y  i n c l u d e  m e a s u r e s  for:

(1) P r e v e n t i n g  a n d  m i n i m i z i n g  i n j u r y  
a n d  d a m a g e ;

(2) P r o m p t  a n d  e f f i c i e n t  r e s p o n s e ;

(3) E m e r g e n c y  r e l i e f ;

(4) I d e n t i f i c a t i o n  o f  g e o g r a p h i c a l  
a r e a s ,  m u n i c i p a l i t i e s ,  o r  v i l l a g e s  e s p e c i a l l y  
v u l n e r a b l e  t o  a d i s a s t e r ;

(5) R e c o m m e n d a t i o n s  f o r  z o n i n g ,  b u i l d­
ing, a n d  l a n d  u s e  c o n t r o l s ;  s a f e t y  m e a s u r e s  f o r
s e c u r i n g  n o n p e r m a n e n t  o r  s e m i p e r m a n e n t  s t r u c t u r e s ;  
a n d  o t h e r  p r e v e n t i v e  a n d  p r e p a r e d n e s s  m e a s u r e s ;

(6) A s s i s t a n c e  t o  l o c a l  o f f i c i a l s  in 
d e s i g n i n g  l o c a l  e m e r g e n c y  p l a n s ;

5 ( . . . c o n t i n u e d )
R e l a t i o n s h i p  t o  o t h e r  p l a n n i n g  s t a t u t e s .  T o  t h e
e x t e n t  t h a t  t h e  s t a t e  e m e r g e n c y  p l a n ,  i n t e r j u r i s­
d i c t i o n a l  pl a n s ,  a n d  l o c a l  p l a n s  p r e p a r e d  u n d e r  
t h i s  c h a p t e r  r e l a t e  t o  a c t i o n  r e q u i r e d  t o  a v e r t  
d a m a g e  f r o m  a r e l e a s e  of  o i l  o r  a h a z a r d o u s  s u b­
st a n c e ,  t h e  p l a n s  m u s t  b e  s u b s t a n t i a l l y  e q u i v a l e n t  
i n  r e l e v a n t  r e s p e c t s  t o  t h e  l o c a l  e m e r g e n c y  p l a n s  
p r e p a r e d  u n d e r  A S  4 6 . 1 3  a n d  t h e  s t a t e  a n d  r e g i o n a l  
m a s t e r  p l a n s  p r e p a r e d  b y  t h e  D e p a r t m e n t  of 
E n v i r o n m e n t a l  C o n s e r v a t i o n  u n d e r  A S  4 6 . 0 4 . 2 0 0 —  
4 6 . 0 4 . 2 1 0 ,  u s e  t h e  s a m e  i n c i d e n t  c o m m a n d  s y s t e m s  
u s e d  in t h o s e  p l a n s ,  a n d  be a p p r o v e d  b y  t h e  A l a s k a  
S t a t e  E m e r g e n c y  R e s p o n s e  C o m m i s s i o n  u n d e r  
A S  4 6 . 1 3 . 0 4 5 .
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(7) A u t h o r i z a t i o n  a n d  p r o c e d u r e s  f o r  
t h e  c o n s t r u c t i o n  of  t e m p o r a r y  w o r k s  d e s i g n e d  to  
p r o t e c t  a g a i n s t  o r  m i t i g a t e  d a n g e r  o r  l o s s ;

(8) O r g a n i z a t i o n  o f  m a n p o w e r  a n d  c h a i n s  
o f  c o m m a n d ;

(9) C o o r d i n a t i o n  o f  f e d e r a l ,  st a t e ,  a n d  
l o c a l  d i s a s t e r  a c t i v i t i e s ;

(10) C o o r d i n a t i o n  o f  t h e  s t a t e  e m e r g e n c y  
p l a n  w i t h  f e d e r a l  d i s a s t e r  p l a n s ;  a n d

(11) O t h e r  m a t t e r s  n e c e s s a r y  t o  c a r r y  
o u t  t h e  A l a s k a  D i s a s t e r  Act.

See A S  2 6 . 2 3 . 0 4 0 ( a ) .

E a c h  l o c a l  a n d  i n t e r j u r i s d i c t i o n a l  d i s a s t e r  a g e n c y  is 
r e q u i r e d  t o  p r e p a r e  a n d  k e e p  c u r r e n t  a d i s a s t e r  e m e r g e n c y  p l a n  
f o r  i t s  a rea. A S  2 6 . 2 3 . 0 6 0 ( e ) .  T h e  s t a t e  e m e r g e n c y  p l a n  a n d  t h e  
l o c a l  a n d  i n t e r j u r i s d i c t i o n a l  pl a n s ,  i n s o f a r  a s  t h e y  c o n t a i n  
p r o v i s i o n s  r e l a t i n g  t o  t h e  r e l e a s e  o f  o i l  o r  h a z a r d o u s  s u b­
stanc e s ,  m u s t  b e  s u b s t a n t i a l l y  e q u i v a l e n t  t o  t h e  l o c a l  e m e r g e n c y  
r e s p o n s e  p l a n s  p r e p a r e d  b y  t h e  L E P C s  a n d  t h e  s t a t e  a n d  r e g i o n a l  
m a s t e r  p l a n s  p r e p a r e d  b y  DEC, u s e  t h e  s a m e  i n c i d e n t  c o m m a n d  s y s­
tems, a n d  b e  a p p r o v e d  b y  t h e  A l a s k a  SERC. A S  2 6 . 2 3 . 2 1 5 .

D I 8 C P 8 8 I O N

T o  r e s p o n d  t o  y o u r  r e q u e s t  f o r  a d v i c e ,  t h e  t o p i c s  of 
d i s c u s s i o n  h a v e  b e e n  a r r a n g e d  i n  t h e  f o l l o w i n g  o r d e r :  d e l e g a t i o n
of a u t h o r i t y ;  p r e l i m i n a r y  d e f i n i t i o n s  r e l a t i n g  t o  t o r t  l i a b i l i t y ;  
t h e  s t a t u s  o f  t h e  L E P C s  f o r  p u r p o s e s  of l i a b i l i t y ;  i m m u n i t y  
s t a t u t e s ;  t h e  e f f e c t  o n  l i a b i l i t y  o f  t h e  s t a t e  o f  c o m p l e t i o n  of 
t h e  p l a n s ;  p e r s o n a l  l i a b i l i t y  o f  t h e  m e m b e r s  of t h e  A l a s k a  SERC, 
t h e  LEPCs, a n d  t h e  H S S T R C ;  a n d  o v e r a l l  c o n c l u s i o n s  a n d  
r e c o m m e n d a t i o n s .

Y o u r  q u e s t i o n s  c o n c e r n i n g  t h e  p o t e n t i a l  t o r t  l i a b i l i t y  
a s s o c i a we d  ; H t h  r e s p o n s e  a c t i o n s  c a r r i e d  o u t  d u r i n g  v a r i o u s  
s t a g e s  o f  e m e r g e n c y  r e s p o n s e  p l a n  d e v e l o p m e n t  a n d  a p p r o v a l  p o s e  
s e v e r a l  d i f f i c u l t i e s .  Fi r s t ,  t h e r e  a r e  a n  i n f i n i t e  v a r i e t y  of 
c i r c u m s t a n c e s  u n d e r  w h i c h  a h a z a r d o u s  s u b s t a n c e  r e l e a s e  c o u l d  
o c c u r  a n d  u n d e r  w h i c h  a n  e m e r g e n c y  r e s p o n s e  o r  t h e  f a i l u r e  to 
r e s p o n d  c o u l d  c a u s e  i n j u r y .  W h i l e  it's, p o s s i b l e  t o  o u t l i n e  t h e  
c o n t o u r s  of t o r t  law, t h e  a p p l i c a t i o n  o f  t h e  l a w  i n  a n y  g i v e n  
c i r c u m s t a n c e  t o  d e t e r m i n e  w h e t h e r  n e g l i g e n c e  e x i s t s  a n d  w h e t h e r
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l i a b i l i t y  w i l l  b e  i m p o s e d  u l t i m a t e l y  d e p e n d s  o n  t h e  u n i q u e  f a c t s  
o f  e a c h  c ase. E v e n  s l i g h t  d i f f e r e n c e s  i n  f a c t s  m a y  l e a d  t o  d i f­
f e r e n t  f i n d i n g s  r e g a r d i n g  l i a b i l i t y  a n d  i m m u n i t y .  M o r e o v e r ,  t h e  
l a w  o f  t o r t s  c h a n g e s  f r e q u e n t l y  as t h e  A l a s k a  S u p r e m e  C o u r t  a n d  
t h e  s t a t e  l e g i s l a t u r e  c r e a t e  n e w  r i g h t s  a n d  r e m e d i e s .  T h e  
f o l l o w i n g  d i s c u s s i o n  t h e r e f o r e  h i g h l i g h t s  a n u m b e r  of  s t a t u t e s  
w h i c h  p r o v i d e  p r o t e c t i o n  f r o m  l i a b i l i t y  u n d e r  t h e  s p e c i f i c  c i r­
c u m s t a n c e s  d e s c r i b e d  in t h e  s t a t u t e s .  I n  s o m e  i n s t a n c e s ,  t h e s e  
s t a t u t e s  p r o t e c t  o n l y  t h e  g o v e r n m e n t a l  e n t x t y  m e n t i o n e d ;  i n  
o t h e r s ,  t h e  s t a t u t e s  l i m i t  p e r s o n a l  l i a b i l i t y .  B e c a u s e  t h e r e  m a y  
b e  i n s t a n c e s  w h e r e  t h e s e  s t a t u t e s  w o u l d  n o t  a p p l y ,  t h e  s t a t u t o r y  
" d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n "  t o  s t a t e  t o r t  l i a b i l i t y  ( s t a t­
u t o r y  s o v e r e i g n  immun i t y )  a n d  t h e  c o m m o n  l a w  " o f f i c i a l  i m m u n i t y "  
f o r  s t a t e  o f f i c e r s  a r e  d i s c u s s e d  at  leng t h .

A  s e c o n d  d i f f i c u l t y  p o s e d  b y  y o u r  r e q u e s t  is t h a t  t h e  
D e p a r t m e n t  of  L a w  m a y  p r o v i d e  a d v i c e  o n l y  t o  s t a t e  a g e n c i e s  a n d  
s t a t e  o f f i c i a l s .  T o  t h e  e x t e n t  y o u r  r e q u e s t  s e e k s  a d v i c e  c o n­
c e r n i n g  t h e  l i a b i l i t y  o f  l o c a l  g o v e r n m e n t s ,  r e s p o n d e r s ,  a n d  p l a n  
h o l d e r s ,  it  w o u l d  be  m o r e  a p p r o p r i a t e  f o r  t h e s e  e n t i t i e s  t o  
o b t a i n  a d v i c e  f r o m  t h e i r  o w n  c o u n s e l .  T h e  p o t e n t i a l  l i a b i l i t y  o f  
t h e  L E P C s  a s  s t a t e  a g e n c i e s ,  h o w e v e r ,  is d i s c u s s e d ;  a n d  s o m e  
b a c k g r o u n d  i n f o r m a t i o n  is p r e s e n t e d ,  a l t h o u g h  n o t  a n a l y z e d ,  w h i c h  
c o n c e r n s  t h e  l i a b i l i t y  o f  e n t i t i e s  o t h e r  t h a n  t h e  s t a t e  as t h e s e  
e n t i t i e s  p l a y  a n  i n t e g r a l  r o l e  in e m e r g e n c y  p l a n n i n g .

I. D E L E G A T I O N  O F  A U T H O R I T Y

I n  g e n e r a l ,  a p a r t  f r o m  m i n i s t e r i a l  f u n c t i o n s ,  a n  a d m i n­
i s t r a t i v e  e n t i t y  c a n n o t  d e l e g a t e  a u t h o r i t y  a n d  f u n c t i o n s  w h i c h  
u n d e r  t h e  l a w  m a y  b e  e x e r c i s e d  o n l y  b y  t h a t  e n t i t y .  73 C . J . S .  
P u b l i c  A d m i n i s t r a t i v e  L a w  a n d  P r o c e d u r e  S 56 a t  513 (1983) .
U n l e s s  a u t h o r i z e d  b y  s t a t u t e ,  " a d m i n i s t r a t i v e  o f f i c e r s  a n d  
a g e n c i e s  c a n n o t  d e l e g a t e  t o  a s u b o r d i n a t e  o r  a n o t h e r  p o w e r s  a n d  
f u n c t i o n s  w h i c h  a r e  d i s c r e t i o n a r y  or  q u a s i - j u d i c i a l  in c h a r a c t e r ,  
o r  w h i c h  r e q u i r e  t h e  e x e r c i s e  of j u d g m e n t ;  a n d  s u b o r d i n a t e  
o f f i c i a l s  h a v e  n o  p o w e r  w i t h  r e s p e c t  t o  s u c h  d u t i e s . "  Id. a t  
5 1 3 - 1 4  ( f o o t n o t e  o m i t t e d ) . S e e  a l s o  2 Am. Jur. 2d A d m i n i s t r a t i v e  
L a w  S 221, at 51 (1962).

T h e  A l a s k a  S E R C  is c o m p o s e d  of  n i n e  d e p a r t m e n t  h e a d s  or  
t h e i r  d e s i g n e e s  a n d  s e v e n  m e m b e r s  of t h e  p u b l i c  a p p o i n t e d  b y  t h e  
g o v e r n o r .  A S  4 6 . 1 3 . 0 2 0 .  T h e  p u b l i c  m e m b e r s  s e r v e  a t  t h e  
p l e a s u r e  o f  t h e  g o v e r n o r  f o r  s t a g g e r e d  t e r m s  of t h r e e  y e a r s .  
A S  4 6 . 1 3 . 0 3 0 .  W h i l e  t h e  n i n e  d e p a r t m e n t  h e a d s  m a y  d e l e g a t e  t h e i r  
a u t h o r i t y  t o  d e s i g n e e s ,  t h e  s e v e n  p u b l i c  m e m b e r s  m a y  n o t  d o  so. 
S e e  C i t v  o f  C o r d o v a  v. M e d i c a i d  R a t e  C o m m ' n . 7 8 9  P . 2 d  346, 3 5 1 - 5 3  
( A l a s k a  1990).



Hon. J o h n  A . S a n d o r , C o rnu 'r
D e p ' t  o f  E n v t l .  C o n s e r v a t io n
Our f i l e  #  6 6 3 - 9 1 - 0 4 8 3

M arch 3 1 ,  I S 92
P age  12

T h e  A l a s k a  S E R C  a d o p t e d  b y l a w s  o n  N o v e m b e r  2, 1990,
w h i c h  p r o v i d e  f o r  t h e  e s t a b l i s h m e n t  of c o m m i t t e e s .  U n d e r  A r t i c l e  
V I I I ,  s e c t i o n  2, " T h e  c h a i r  of t h e  C o m m i s s i o n  m a y  a p p o i n t  p e r s o n s  
o t h e r  t h a n  C o m m i s s i o n  m e m b e r s  o r  t h e i r  d e s i g n e e s  t o  s e r v e  o n  
c o m m i t t e e s . "  W i t h  r e s p e c t  t o  t h e  a p p r o v a l  o f  h a z a r d o u s  s u b s t a n c e  
e m e r g e n c y  r e s p o n s e  p l a n s ,  A r t i c l e  IX, s e c t i o n  5, o f  t h e  
c o m m i s s i o n ' s  b y l a w s  s t a t e s :

A n y  h a z a r d o u s  s u b s t a n c e  E m e r g e n c y  r e s p o n s e  p l a n  
s u b j e c t  t o  a p p r o v a l  b y  t h e  C o m m i s s i o n  u n d e r  
A S  4 6 . 1 3  s h a l l  f i r s t  b e  r e f e r r e d  t o  a n  a p p r o p r i a t e  
c o m m i t t e e  f o r  r e v i e w ,  c o n s i d e r a t i o n ,  a n d  i t s  
r e c o m m e n d a t i o n .

T o  f a c i l i t a t e  t h e  a p p r o v a l  p r o c e s s ,  t h e  A l a s k a  S E R C  h a s  
p r o p o s e d  a p r o c e d u r e  w h e r e b y  a n  e m e r g e n c y  r e s p o n s e  c o m m i t t e e  
c o u l d  g r a n t  i n t e r i m  a p p r o v a l  o r  i n t e r i m  a p p r o v a l  w i t h  c o n d i t i o n s  
t o  t h e  p l a n s ,  p e n d i n g  r e v i e w  a n d  a p p r o v a l  b y  t h e  f u l l  c o m m i s s i o n .

T h e  s t a t u t e  w h i c h  e s t a b l i s h e s  t h e  A l a s k a  S E R C  a n d  s e t s  
f o r t h  i t s  p o w e r s  a n d  d u t i e s ,  A S  46 . 1 3 ,  d o e s  n o t  a u t h o r i z e  t h e  
c o m m i s s i o n  t o  d e l e g a t e  i t s  p o w e r s  a n d  d u t i e s .  M o r e o v e r ,  as 
d i s c u s s e d  b e l o w  a t  p a g e s  23 t o  28, t h e  r e v i e w  a n d  a p p r o v a l  of 
e m e r g e n c y  r e s p o n s e  p l a n s  is l a r g e l y  a  d i s c r e t i o n a r y  f u n c t i o n  
w h i c h  r e q u i r e s  t h e  e x e r c i s e  o f  j u d g m e n t .  B a s e d  o n  e s t a b l i s h e d  
a d m i n i s t r a t i v e  l a w  c i t e d  a b o v e ,  A S  4 6 . 1 3 . 0 2 0 ,  w h i c h  s p e c i f i e s  t h e  
c o m p o s i t i o n  o f  t h e  c o m m i s s i o n  a n d  r e q u i r e s  t h a t  i t s  s e v e n  p u b l i c  
m e m b e r s  b e  a p p o i n t e d  b y  t h e  g o v e r n o r ,  s h o u l d  b e  i n t e r p r e t e d  to 
r e q u i r e  t h a t  t h e  Alctska S E R C  f u n c t i o n  a s  a w h o l e ,  w i t h  t h e  
b e n e f i t  of t h e  e x p e r t i s e  a n d  e x p e r i e n c e  of a l l  i t s  m e m b e r s .  
W i t h o u t  s t a t u t o r y  a u t h o r i z a t i o n ,  t h e  A l a s k a  S E R C  c a n n o t  d e l e g a t e  
its p o w e r  t o  a p p r o v e  e m e r g e n c y  r e s p o n s e  p l a n s  t o  a c o m m i t t e e .

II. P R E L I M I N A R Y  D E F I N I T I O N S  R E L A T I N G  T O  T O R T  L I A B I L I T Y

S A R A  T i t l e  I I I  a u t h o r i z e s  c i t i z e n  s u i t s  a g a i n s t  a s t a t e  
g o v e r n o r  o r  s t a t e  e m e r g e n c y  r e s p o n s e  c o m m i s s i o n ,  b u t  n o t  a n  LEPC,
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f o r  f a i l u r e  t o  c o m p l y  w i t h  c e r t a i n  r e q u i r e m e n t s  o f  t h e  A c t . 6 
42 U . S . C . A .  s 1 1 0 4 6 ( a ) ( 1 ) ( C ) - ( D ) . S A R A  T i t l e  I I I  a l s o  p r o v i d e s :

N o t h i n g  in t h i s  s e c t i o n  [ a u t h o r i z i n g  c i t i z e n  
su i t s ]  s h a l l  r e s t r i c t  c r  e x p a n d  a n y  r i g h t  w h i c h  
a n y  p e r s o n  (or c l a s s  o f  p e r s o n s )  m a y  h a v e  u n d e r  
a n y  F e d e r a l  o r  S t a t e  s t a t u t e  o r  c o m m o n  l a w  t o  s e e k  
e n f o r c e m e n t  o f  a n y  r e q u i r e m e n t  o r  t o  s e e k  a n y  
o t h e r  r e l i e f  ( i n c l u d i n g  r e l i e f  a g a i n s t  t h e  A d m i n­
i s t r a t o r  [of EPA] o r  a S t a t e  a g e n c y ) .

I d . . S 1 1 0 4 6 ( g ) .  Thus, a n y  p e r s o n  w h o  b e l i e v e s  h e  o r  s h e  h a s  
b e e n  i n j u r e d  b y  a n  a c t  o r  o m i s s i o n  of  t h e  A l a s k a  S E R C  o r  a n  L E P C  
o r  t h e i r  m e m b e r s  m a y  f i l e  a t o r t  c l a i m  in s t a t e  c o u r t .

EPA, i n  a r e p o r t  e n t i t l e d  " T o r t  L i a b i l i t y  in E m e r g e n c y  
P l a n n i n g , "  p r o v i d e s  a h e l p f u l  d e f i n i t i o n  o f  t h e  w o r d  "tort":

A  t o r t  is an a c t i o n  t h a t  h a r m s  a n o t h e r  p e r s o n ,  
b u s i n e s s ,  or  gro u p .  I t  o c c u r s  w h e n  a p e r s o n  a c t s  
o r  f a i l s  t o  act, w i t h o u t  ri g h t ,  a n d  t h u s  h a r m s  
a n o t h e r  d i r e c t l y  o r  i n d i r e c t l y .  A  t o r t  is a n  a c t  
f o r  w h i c h  a c i v i l  a c t i o n  f o r  p e r s o n a l  i n j u r i e s  o r  
p r o p e r t y  d a m a g e  [may b e  b r o u g h t ] ,  r a t h e r  t h a n  a 
c r i m i n a l  suit.

E a c h  state, t h r o u g h  i t s  laws, r e g u l a t i o n s ,  a n d  
c o u r t  d e c i s i o n s ,  r e c o g n i z e s  c e r t a i n  r i g h t s  of 
i n d i v i d u a l s  a n d  b u s i n e s s e s .  A  s t a t e ' s  t o r t  l a w  
p r o t e c t s  t h e s e  r i g h t s  b y  p r o v i d i n g  a m e a n s  f o r  a

6 S A R A  T i t l e  III a u t h o r i z e s  c i t i z e n  s u i t s  a g a i n s t  a s t a t e  
g o v e r n o r  o r  a s t a t e  e m e r g e n c y  r e s p o n s e  c o m m i s s i o n  f o r  f a i l u r e  t o  
p r o v i d e  a c c e s s  t o  a n  e m e r g e n c y  r e s p o n s e  p lan, m a t e r i a l  s a f e t y  
d a t a  s h e e t s ,  l i s t s  o f  h a z a r d o u s  c h e m i c a l s ,  i n v e n t o r y  forms, t o x i c  
c h e m i c a l  r e l e a s e  forms, a n d  f o l l o w  u p  e m e r g e n c y  n o t i c e s  a n d  for 
f a i l u r e  t o  r e s p o n d  t o  a r e q u e s t  f o r  t i e r  II i n f o r m a t i o n .  
42 U . S . C . A .  S 1 1 0 4 6 ( a ) ( 1 ) ( C ) - ( D ) . T h e  A c t  d o e s  n o t  a u t h o r i z e  
f i n a n c i a l  p e n a l t i e s ;  h o w e v e r ,  a c o u r t  m a y  a w a r d  t h e  c o s t s  of 
l i t i g a t i o n ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y ' s  f e e s  a n d  e x p e r t  w i t­
ne s s  fees, t o  t h e  p r e v a i l i n g  o r  s u b s t a n t i a l l y  p r e v a i l i n g  p a r t y .  
I d . . S 1 1 0 4 6 ( f ) .

S A R A  T i t l e  I I I  a l s o  p r o v i d e s  f o r  c r i m i n a l  p e n a l t i e s  
a g a i n s t  a n y  p e r s o n  w h o  k n o w i n g l y  a n d  w i l l f u l l y  d i s c l o s e s  t r a d e  
s e c r e t s  e n t i t l e d  t o  p r o t e c t i o n  u n d e r  t h e  Act. I d . .
S 1 1 0 4 5 ( d ) (2).
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p e r s o n  o r  b u s i n e s s  t o  s e e k  c o m p e n s a t i o n  f o r  l o s s e s  
o r  h a r m  c a u s e d  b y  a n o t h e r .

EPA, T o r t  L i a b i l i t y  i n  E m e r g e n c y  P l a n n i n g  2 (Jan. 1989).

" N e g l i g e n c e "  is t h e  f a i l u r e  t o  u s e  r e a s o n a b l e  care.
S t a t e  v. A b b o t t . 498 P . 2 d  712, 725 ( A l a s k a  19 7 2 ) .  I n  a n e g l i­
g e n c e  c a se, t h e  p l a i n t i f f  m u s t  p r o v e  a l l  f o u r  o f  t h e  f o l l o w i n g
e l e m e n t s :

(1) A  d u t y  r e q u i r i n g  t h e  a c t o r  t o  c o n f o r m  t o
a c e r t a i n  s t a n d a r d  of c o n d u c t ,  f o r  t h e  p r o t e c t i o n
o f  o t h e r s  a g a i n s t  u n r e a s o n a b l e  r i s k s .

(2) A  f a i l u r e  o n  h i s  o r  h e r  p a r t  t o  c o n f o r m
t o  t h e  s t a n d a r d  r e q u i r e d .

(3) P r o x i m a t e  cause, t h a t  is, a r e a s o n a b l y  
c l o s e  c a u s a l  c o n n e c t i o n  b e t w e e n  t h e  c o n d u c t  a n d
t h e  r e s u l t i n g  injury.

(4) A c t u a l  lo s s  o r  d a m a g e .

Id.

S t a t u t e s  w h i c h  p r o v i d e  i m m u n i t y  o f t e n  d i s t i n g u i s h
b e t w e e n  n e g l i g e n c e  a n d  g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l  m i s c o n­
duct .  " G r o s s  n e g l i g e n c e "  o r  " r e c k l e s s  m i s c o n d u c t "  o c c u r s  w h e n
o n e  h a s  f u l l  k n o w l e d g e  of t h e  h a z a r d s  h e  or  s h e  is c r e a t i n g ,  s o
as  t o  e v i d e n c e  a r e c k l e s s  d i s r e g a r d  o f  t h e  p o s s i b l e  c o n s e q u e n c e s  
a n d  a n  i n d i f f e r e n c e  t o  t h e  r i g h t s  of  o t h e r s .  L e a v i t t  v. 
G i l l a s p i e . 4 4 3  P . 2 d  61, 65 (Alaska 1968). G r o s s  n e g l i g e n c e  d i f­
f e r s  f r o m  o r d i n a r y  n e g l i g e n c e  in s e v e r a l  i m p o r t a n t  r e s p e c t s :

[ R e c k l e s s  m i s c o n d u c t  o r  g r o s s  n e g l i g e n c e ]  d i f f e r s  
f r o m  t h a t  f o r m  o f  n e g l i g e n c e  w h i c h  c o n s i s t s  in 
m e r e  i n a d v e r t e n c e ,  i n c o m p e t e n c e ,  u n s k i l l f u l n e s s ,  
o r  a f a i l u r e  t o  t a k e  p r e c a u t i o n s  t o  e n a b l e  t h e  
a c t o r  a d e q u a t e l y  t o  c o p e  w i t h  a p o s s i b l e  o r  
p r o b a b l e  f u t u r e  e m e r g e n c y ,  in t h a t  r e c k l e s s  m i s­
c o n d u c t  r e q u i r e s  a c o n s c i o u s  c h o i c e  of  a c o u r s e  of 
a c t i o n ,  e i t h e r  w i t h  k n o w l e d g e  o f  t h e  s e r i o u s  
d a n g e r  t o  o t h e r s  i n v o l v e d  i n  i t  o r  w i t h  k n o w l e d g e  
o f  f a c t s  w h i c h  w o u l d  d i s c l o s e  t h i s  d a n g e r  t o  a n y  
r e a s o n a b l e  man. It  d i f f e r s  n o t  o n l y  f r o m  the 
a b o v e - m e n t i o n e d  f o r m  o f  n e g l i g e n c e ,  b u t  a l s o  f r o m  
t h a t  n e g l i g e n c e  w h i c h  c o n s i s t s  i n  i n t e n t i o n a l l y  
d o i n g  a n  a c t  w i t h  k n o w l e d g e  t h a t  it c o n t a i n s  a 
r i s k  of h a r m  t o  o t h ers, i n  t h a t  t h e  a c t o r  t o  be
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r e c k l e s s  m u s t  r e c o g n i z e  t h a t  h i s  c o n d u c t  i n v o l v e s  
a r i s k  s u b s t a n t i a l l y  g r e a t e r  i n  a m o u n t  t h a n  t h a t  
w h i c h  is n e c e s s a r y  t o  m a k e  h i s  c o n d u c t  n e g l i g e n t .
T h e  d i f f e r e n c e  b e t w e e n  r e c k l e s s  m i s c o n d u c t  a n d  
c o n d u c t  i n v o l v i n g  o n l y  s u c h  a q u a n t u m  o f  r i s k  as 
is n e c e s s a r y  t o  m a k e  it n e g l i g e n c e  is a d i f f e r e n c e  
in  t h e  d e g r e e  o f  t h e  r isk, b u t  t h i s  d i f f e r e n c e  of 
d e g r e e  is s o  m a r k e d  as  t o  a m o u n t  s u b s t a n t i a l l y  t o  
a d i f f e r e n c e  i n  kind.

R e s t a t e m e n t  ^Second) of  T o r t s  S 500 c o m m e n t  g a t  5 9 0  (1965),

g g g t e d  in isL.

" I n t e n t i o n a l  m i s c o n d u c t "  o c c u r s  w h e n  a p e r s o n  a c t s  o r  
f a i l s  t o  act, e i t h e r  f o r  t h e  p u r p o s e  o f  c a u s i n g  h a r m  t o  a n o t h e r  
o r  k n o w i n g  t h a t  t h e r e  is a s u b s t a n t i a l  c e r t a i n t y  o f  c a u s i n g  h a r m  
t o  a n o t h e r .  S e e  R e s t a t e m e n t , s u p r a .

T h e  A l a s k a  SERC, w h i c h  is p l a c e d  w i t h i n  DEC, a n d  t h e  
H S S T R C ,  w h i c h  is p l a c e d  w i t h i n  t h e  A l a s k a  S ERC, a r e  s t a t e  
a g e n c i e s .  A n y  q u e s t i o n s  r e g a r d i n g  t h e  p o t e n t i a l  t o r t  l i a b i l i t y  
o f  t h e s e  e n t i t i e s  a n d  t h e i r  m e m b e r s  m u s t  b e  a n s w e r e d  w i t h  r e f e r­
e n c e  t o  s t a t e  t o r t  l a w  c o n c e r n i n g  t h e  l i a b i l i t y  o f  s t a t e  a g e n c i e s  
a n d  s t a t e  o f f i c i a l s .  T h e  l e g a l  s t a t u s  o f  t h e  L E P C s  f o r  p u r p o s e s  
o f  t o r t  l i a b i l i t y  r e q u i r e s  f u r t h e r  e x a m i n a t i o n .

III. S T A T U S  O F  T H E  L E P C s  A N D  L E P C  M E M B E R S  F O R  P U R P O S E S  O F  T O R T  

L i A B i k m _______________________________________________________________________

I n  a p r e v i o u s  m e m o r a n d u m ,  w e  a d v i s e d  y o u  t h a t  f o r  p u r ­
p o s e s  o f  r e c e i v i n g  a n d  e x p e n d i n g  m o n e y ,  L E P C s  a r e  s t a t e  a g e n c i e s .  
1 9 9 2  Inf. Op. A t t ' y  Gen. (Jan. 23; 6 6 3 - 9 2 - 0 1 3 1 ) .  H o w e v e r ,  a n  
e n t i t y  m a y  b e  c o n s i d e r e d  a s t a t e  a g e n c y  f o r  o n e  p u r p o s e  b u t  n o t  
a n o t h e r .  E a c h  c i r c u m s t a n c e  r e q u i r e s  a n  i n d e p e n d e n t  a n a l y s i s .

A l a s k a  ggfflfflsrs.ial F i s h i n g  & &qr.is.ul£y-cal B a n k  v. o / s  A l a s k a
C o a s t . 7 1 5  P . 2 d  707, 7 0 9  n . 5  ( A l a s k a  1986). A p p l y i n g  t h e  c r i­
t e r i a  l i s t e d  in o u r  p r i o r  m e m o r a n d u m ,  w e  c o n c l u d e  t h a t  t h e  L E P C s  
a r e  s t a t e  a g e n c i e s  f o r  p u r p o s e s  of t o r t  l i a b i l i t y .

F o r  p u r p o s e s  o f  e m e r g e n c y  p l a n n i n g ,  t h e  A l a s k a  S E R C  
e s t a b l i s h e s  t h e  b o u n d a r i e s  of t h e  l o c a l  e m e r g e n c y  p l a n n i n g  
d i s t r i c t s  b a s e d  o n  r e g i o n a l  b o u n d a r i e s  e s t a b l i s h e d  b y  D E C  f o r  the 
r e g i o n a l  m a s t e r  p l a n s  o r  w h e r e  a p p r o p r i a t e ,  b a s e d  o n  t h e  b o u n d­
a r i e s  o f  p o l i t i c a l  s u b d i v i s i o n s .  T h e  A l a s k a  S E R C  m a y  r e v i s e  the 
b o u n d a r i e s  o f  t h e  d i s t r i c t s .  A l t h o u g h  S A R A  T i t l e  III p e r m i t s  t h e  
d e s i g n a t i o n  of  e x i s t i n g  p o l i t i c a l  s u b d i v i s i o n s  a s  e m e r g e n c y  
p l a n n i n g  d i s t r i c t s ,  42 U . S . C . A .  § 1 1 0 0 1 ( b ) ,  t h e  s t a t e  s t a t u t e
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d o e s  n o t  d e s i g n a t e  e x i s t i n g  p o l i t i c a l  s u b d i v i s i o n s  a s  such, b u t  
m e r e l y  p r o v i d e s  t h a t  if t h e  A l a s k a  S E R C  d e e m s  i t  a p p r o p r i a t e ,  t h e  
b o u n d a r i e s  of t h e  e m e r g e n c y  p l a n n i n g  d i s t r i c t s  m a y  c o i n c i d e  g e o­
g r a p h i c a l l y  w i t h  t h e  b o u n d a r i e s  o f  t h e  p o l i t i c a l  s u b d i v i s i o n s  of 
t h e  s t a t e .  A S  4 6 . 1 3 . 0 4 0 ( 2 ) ;  A S  4 6 . 1 3 . 0 6 0 .

T h e  A l a s k a  S E R C  a p p o i n t s  t h e  m e m b e r s  o f  t h e  L E P C s  a n d  
m a y  r e v i s e  t h e  m e m b e r s h i p  o f  t h e  L E P C s .  I t  a l s o  s u p e r v i s e s  a n d  
c o o r d i n a t e s  t h e  a c t i v i t i e s  o f  t h e  LE P C s ,  a n d  p r o v i d e s  g u i d a n c e ,  
t r a i n i n g ,  a n d  f u n d i n g  f o r  t h e  L E P C s .  S e e  A S  4 6 . 1 3 . 0 4 0 ( 5 ) - ( 6 ) .

U n d e r  S A R A  T i t l e  III, t h e  A l a s k a  S E R C  is r e q u i r e d  t o
r e v i e w  a n d  m a k e  r e c o m m e n d a t i o n s  t o  t h e  L E P C s  o n  t h e  l o c a l  e m e r­
g e n c y  r e s p o n s e  p l a n s ;  u n d e r  A S  46.13, t h e  A l a s k a  S E R C  is f u r t h e r  
r e q u i r e d  t o  a p p r o v e  t h e  p l a n s .  T h e  A l a s k a  S E R C  is r e q u i r e d  t o
e n s u r e  t h a t  t h e  p l a n s  p r e p a r e d  b y  t h e  L E P C s  c o n t a i n  a n  i n c i d e n t
c o m m a n d  s y s t e m  a n d  t h a t  t h e  p l a n s  a r e  w e l l  i n t e g r a t e d  w i t h  
r e l a t e d  e m e r g e n c y  p l a n s .  T h i s  c o o r d i n a t i o n  p r o m o t e s  e f f i c i e n c y  
i n  e m e r g e n c y  r e s p o n s e  a c t i o n s  a t  t h e  local, s t a t e ,  a n d  f e d e r a l  
le v e l s ,  a n d  a s s u r e s  t h a t  t h e  a g e n c i e s  i n v o l v e d  w i l l  n o t  b e  
w o r k i n g  a t  c r o s s  p u r p o s e s .  A n y  a c c i d e n t  i n v o l v i n g  h a z a r d o u s  
s u b s t a n c e s  h a s  t h e  p o t e n t i a l  t o  i m p a c t  t h e  h e a l t h  a n d  s a f e t y  of 
c o m m u n i t i e s  f a r  b e y o n d  t h e  a r e a  i m m e d i a t e l y  a f f e c t e d ,  a s  w e l l  as 
t h e i r  e n v i r o n m e n t a l  a n d  e c o n o m i c  w e l l - b e i n g .  T h u s ,  t h e  w o r k  
p e r f o r m e d  b y  t h e  L E P C s  is p a r t  o f  a s t a t e w i d e ,  c o o r d i n a t e d  
e m e r g e n c y  p l a n n i n g  e f f ort.

T h e  A l a s k a  S E R C  p l a y s  a l a r g e  r o l e  i n  e m e r g e n c y  p l a n­
n i n g  a t  t h e  l o c a l  level, a n d  h a s  a g r e a t  d e a l  o f  c o n t r o l  o v e r  t h e  
L E P C s .  S A R A  T i t l e  III d o e s  n o t  a u t h o r i z e  c i t i z e n  s u i t s  a g a i n s t  
t h e  L E P C s  f o r  t h e i r  f a i l u r e  t o  m e e t  t h e  r e q u i r e m e n t s  o f  t h e  Act, 
b u t  r a t h e r ,  a g a i n s t  t h e  g o v e r n o r  a n d  t h e  A l a s k a  SERC. S e e  42 
U . S . C . A .  S 11046. N e i t h e r  S A R A  T i t l e  III n o r  A S  4 6 . 1 3  i m p o s e  
e m e r g e n c y  p l a n n i n g  d u t i e s  o n  t h e  b o r o u g h s  o r  m u n i c i p a l i t i e s .  
B a s e d  o n  t h e  above, f o r  p u r p o s e s  of t o r t  l i a b i l i t y ,  t h e  L E P C s  a r e  
s t a t e  a g e n c i e s .

S i n c e  t h e  L E P C s  a r e  s t a t e  a g e n c i e s  f o r  p u r p o s e s  o f  t o r t  
l i a b i l i t y ,  it f o l l o w s  t h a t  L E P C  m e m b e r s  a r e  s t a t e  o f f i c e r s  for 
p u r p o s e s  of  t o r t  l i a b i l i t y .  E P A  c o n c l u d e d :

A  L o c a l  E m e r g e n c y  P l a n n i n g  C o m m i t t e e  t h a t  is. c r e­
a t e d  b y  a S t a t e  E m e r g e n c y  R e s p o n s e  C o m m i s s i o n  a n d  
w h o s e  m e m b e r s  a r e  a p p o i n t e d  b y  t h e  s t a t e  c o m m i s­
s i o n  is a l s o  a n  a g e n c y  o f  t h e  s t a t e .  I f  t h e  
m e m b e r s  o f  t h e  l o c a l  c o m m i t t e e  a r e  a p p o i n t e d  b y  
t h e  s t a t e  c o m m i s s i o n ,  t h e n  ' t h e y  r e p r e s e n t  t h e  
s t a t e  r a t h e r  t h a n  a  city, c o u n t y ,  o r  o t h e r  
p o l i t i c a l  s u b d i v i s i o n .
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EPA, T o r t  L i a b i l i t y  i n  E m e r g e n c y  P l a n n i n g  10 (1989).

W i t h  r e s p e c t  t o  t h e  i n d i v i d u a l  m e m b e r s  o f  L E P C s ,  E P A
f o u n d  t h a t

[ m ] a n y  L o c a l  E m e r g e n c y  P l a n n i n g  C o m m i t t e e  m e m b e r s  
s e r v e  in  a d u a l  c a p a c i t y  as a m e m b e r  o f  t h e  c o m­
m i t t e e  a n d  as a n  e m p l o y e e  of t h e  p o l i t i c a l  
s u b d i v i s i o n  ( city f i r e  s e r v i c e ,  p o l i c e  d e p a r t m e n t ,  
o r  e m e r g e n c y  m a n a g e m e n t  a g e n c y )  . . . .

D e p e n d i n g  u p o n  t h e  c i r c u m s t a n c e s  . . . t h e  c o u r t  
c o u l d  c o n c l u d e  t h a t  t h e  a c t i o n s  o f  t h e  c o m m i t t e e  
m e m b e r  w e r e  o u t s i d e  h i s  r o l e  a n d  a u t h o r i t y  as a 
c o m m i t t e e  m e m b e r ,  b u t  w e r e  w i t h i n  h i s  c a p a c i t y  as 
a l o c a l  g o v e r n m e n t a l  e m p l o y e e .  A c t i o n s  o u t s i d e  
t h e i r  c o m m i t t e e  r o l e  c o u l d  b e  v i e w e d  b y  t h e  c o u r t s  
as a c t s  of t h e  l o c a l  g o v e r n m e n t a l  e m p l o y e r .  T h i s  
d i s t i n c t i o n  c o u l d  r e s u l t  in a d e t e r m i n a t i o n  t h a t  
t h e  l o c a l  g o v e r n m e n t ,  f o r  e x a m p l e ,  w a s  l i a b l e  f o r  
t h e  a c t  o f  t h e  e m p l o y e e  r a t h e r  t h a n  t h e  s t a t e  
w h i c h  a p p o i n t e d  t h e  i n d i v i d u a l  t o  t h e  c o m m i t t e e .  
C o m m i t t e e  m e m b e r s  s h o u l d  t h e r e f o r e  u n d e r s t a n d  
t h e i r  a u t h o r i z e d  r o l e  a n d  r e s p o n s i b i l i t i e s .

M a n y  l o c a l  c o m m i t t e e  m e m b e r s  a r e  s e l f - e m p l o y e d ,  
e m p l o y e d  b y  o r  r e p r e s e n t  a p r i v a t e  b u s i n e s s  o r  
n o n - p r o f i t  c o r p o r a t i o n ,  o r  a r e  a p r i v a t e  c i t i z e n  
w h o  is n o t  e m p l o y e d .  T h e  a c t i o n s  of  t h e s e  l o c a l  
c o m m i t t e e  m e m b e r s  w o u l d  b e  c o n s i d e r e d  s t a t e  
a c t i o n s  o n  b e h a l f  of t h e  s t a t e  as l o n g  as:

(1) T h e  l o c a l  c o m m i t t e e  m e m b e r s  a r e  
a p p o i n t e d  b y  t h e  s t a t e  c o m m i s s i o n ;

(2) T h e  s t a t e  c o m m i s s i o n  h a s  t h e  n e c e s s a r y  
s t a t e  a u t h o r i t y  t o  a p p o i n t  l o c a l  c o m m i t t e e  
m e m b e r s ;

(3) B o t h  t h e  s t a t e  c o m m i s s i o n  a n d  t h e  l o c a l  
c o m m i t t e e  a r e  a g e n c i e s  of t h e  s t a t e ;

(4) S t a t e  l a w  r e c o g n i z e s  t h e  l o c a l  c o m m i t t e e  
m e m b e r s  as  a g e n t s  of  t h e  s t a t e ;  a n d

(5) T h e  c o m m i t t e e  m e m b e r  is a c t i n g  w i t h i n  
t h e  s c o p e  o f  h i s  a u t h o r i t y .
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U n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  s t a t e  c o u r t s  w o u l d  
o r d i n a r i l y  p e r c e i v e  s u i t s  a g a i n s t  l o c a l  c o m m i t t e e  
m e m b e r s  a s  s u i t s  in t h e i r  o f f i c i a l  c a p a c i t y  o r  
s u i t s  a g a i n s t  t h e  s t a t e  a n d  s u c h  s u i t s  w o u l d  n o t  
s u b j e c t  t h e  i n d i v i d u a l  t o  p e r s o n a l  l i a b i l i t y .

Id. a t  11.

T h e  E P A  r e p o r t ,  t h us, s u p p o r t s  t h e  c o n c l u s i o n  t h a t  
p r o v i d e d  t h e  m e m b e r s  o f  t h e  L E P C s  a r e  a c t i n g  w i t h i n  t h e  s c o p e  of  
t h e i r  s t a t u t o r y  a u t h o r i t y  u n d e r  S A R A  T i t l e  I I I  a n d  A S  4 6 . 1 3 . 0 8 0 ,  
t h e y  a r e  s t a t e  o f f i c e r s  f o r  p u r p o s e s  o f  t o r t  l i a b i l i t y  a n d  
i m m u n i t y .

IV. .IMMUNITY S T A T U T E S

A. L i m i t a t i o n  o f  L i a b i l i t y  f o r  N e g l i g e n c e  in R e s p o n s e  
A c t i o n s .  A S  4 6 . 0 3 . 8 2 2 _______________________________________________

A S  4 6 . 0 3 . 8 2 2  i m p o s e s  s t r i c t  l i a b i l i t y  o n  c e r t a i n  p e r­
s o n s  f o r  v a r i o u s  c o s t s  i n c u r r e d  as  a r e s u l t  o f  a r e l e a s e  o f  
h a z a r d o u s  s u b s t a n c e s . 7 S u b s e c t i o n  (h) p r o v i d e s  t h e  s t a t e  a n d  
l o c a l  g o v e r n m e n t s  i m m u n i t y  f r o m  l i a b i l i t y  u n d e r  A S  4 6 . 0 3 . 8 2 2  in 
c o n n e c t i o n  w i t h  c e r t a i n  r e s p o n s e  a c t i o n s :

T h e  state, a m u n i c i p a l i t y ,  o r  a v i l l a g e  is n o t  
l i a b l e  u n d e r  t h i s  s e c t i o n  f o r  c o s t s  o r  d a m a g e s  as 
a r e s u l t  o f  a c t i o n s  t a k e n  i n  r e s p o n s e  t o  a n  e m e r­
g e n c y  c r e a t e d  b y  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  
o f  a h a z a r d o u s  s u b s t a n c e  g e n e r a t e d  b y  o r  f r o m  a 
f a c i l i t y  o r  v e s s e l  o w n e d  b y  a n o t h e r  p e r s o n  u n l e s s  
t h e  a c t i o n s  t a k e n  b y  t h e  state, t h e  m u n i c i p a l i t y ,  
o r  t h e  v i l l a g e  c o n s t i t u t e  g r o s s  n e g l i g e n c e  or  
i n t e n t i o n a l  m i s c o n d u c t .

A S  4 6 . 0 3 . 8 2 2 ( h ) .

7 F o r  p u r p o s e s  o f  t h i s  s t a t u t e ,  " h a z a r d o u s  s u b s t a n c e s "  is 
d e f i n e d  in A S  4 6 . 0 3 . 8 2 6 ( S ) , q u o t e d  a b o v e  in f o o t n o t e  2 o n  p a g e  6.



Hon. J o h n  A . S a n d o r , Comm'r M arch  3 1 , 1992
D e p ' t  o f  E n v t l .  C o n s e rv a t io n  P ag e  19
O u r f i l e  #  6 6 3 - 9 1 - 0 4 8 3

B. L i m i t a t i o n  o f  L i a b i l i t y  f o r  N e g l i g e n c e  i n  R e s p o n s e
A c t i o n s  f o r  C e r t a i n  O i l  a n d  H a z a r d o u s  S u b s t a n c e  
D i s c hargee*. A S  4 6 . 0 8 . 16Q_____________________________________

A S  4 6 . 0 8 . 1 6 0  U n i t s  t h e  l i a b i l i t y  o f  t h e  state,
e n p l o y e e s  o f  t h e  state, a n d  m e m b e r s  of  t h e  D M V A  O i l  a n d  H a z a r d o u s  
S u b s t a n c e  R e s p o n s e  C o r p s  f o r  c o s t s  a n d  d a m a g e s  r e s u l t i n g  f r o m  
a c t i o n s  t a k e n  in r e s p o n s e  t o  c e r t a i n  o i l  a n d  h a z a r d o u s  s u b s t a n c e  
d i s c h a r g e s . 8 A S  4 6 . 0 8 . 1 6 0  p r o v i d e s :

T h e  state, a n  e m p l o y e e  o f  t h e  s t a t e ,  a n d  a m e m b e r  
o f  t h e  c o r p s  a r e  n o t  l i a b l e  f o r  c o s t s  o r  d a m a g e s  
a s  a r e s u l t  of a c t i o n s  t a k e n  u n d e r  A S  4 6 . 0 8 . 1 0 0 —  
4 6 . 0 8 . 1 9 0  in r e s p o n s e  t o  a r e l e a s e  o r  t h r e a t e n e d  
r e l e a s e  u n l e s s  t h e  a c t i o n s  t a k e n  b y  t h e  state, t h e  
e m p l o y e e ,  o r  t h e  m e m b e r  o f  t h e  c o r p s  c o n s t i t u t e  
g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l  m i s c o n d u c t .

T h i s  s t a t u t e  a p p l i e s  t o  (1) a c a t a s t r o p h i c  o i l  d i s­
c h a r g e  t h a t  c o n s t i t u t e s  a n  e m e r g e n c y  u n d e r  A S  4 6 . 0 4 . 0 8 0 ( a ) ,  (2) a
d i s c h a r g e  o f  oil or  h a z a r d o u s  s u b s t a n c e s  d e c l a r e d  a n  e m e r g e n c y

8 F o r  p u r p o s e s  o f  t h i s  s t a t u t e ,  “h a z a r d o u s  s u b s t a n c e s "  is 
d e f i n e d  in A S  4 6 . 0 8 . 9 0 0 ( 6 )  t o  m ean:

(A) a n  e l e m e n t  o r  c o m p o u n d  t hat, w h e n  it 
e n t e r s  i n t o  or  o n  t h e  s u r f a c e  o r  s u b s u r f a c e  l a n d  
o r  rfater o f  t h e  state, p r e s e n t s  a n  i m m i n e n t  a n d  
s u b s t a n t i a l  d a n g e r  t o  t h e  p u b l i c  h e a l t h  o r  w e l­
fare, o r  t o  fish, a n i m a l s ,  v e g e t a t i o n ,  o r  a n y  p a r t  
o f  the n a t u r a l  h a b i t a t  i n  w h i c h  fish, a n i m a l s ,  o r  
w i l d l i f e  m a y  be fo u n d ;  o r  (B) a s u b s t a n c e  d e f i n e d  
a s  a h a z a r d o u s  s u b s t a n c e  u n d e r  42 U . S . C .  9 6 0 1 —
9 6 5 7  r r E R C L A ) ;  " h a z a r d o u s  s u b s t a n c e "  d o e s  n o t  
i n c l u d e  u n c o n t a m i n a t e d  c r u d e  o i l  o r  u n c o n t a m i n a t e d  
r e f i n e d  oil in a n  a m o u n t  o f  10 g a l l o n s  o r  less.

" O i l "  is d e f i n e d  as:

p e t r o l e u m  p r o d u c t s  o f  a n y  k i n d  a n d  in  a n y  form, 
w h e t h e r  cru d e ,  r e f i n e d ,  o r  a p e t r o l e u m  b y - p r o d u c t ,  
i n c l u d i n g  p e t r o l e u m ,  f u e l  oil, g a s o l i n e ,  l u b r i c a t­
in g  oils, o i l y  s l u d g e ,  o i l y  r e f u s e ,  o i l  m i x e d  w i t h  
o t h e r  w a s t e s ,  l i q u i f i e d  n a t u r a l  gas, p r o p a n e ,  
b u t a n e ,  a n d  o t h e r  l i q u i d  h y d r o c a r b o n s  r e g a r d l e s s  
o f  s p e c i f i c  g r a v i t y .

AS 4 6 . 0 8 . 9 0 0 ( 7 ) .
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u n d e r  A S  4 6 . 0 3 . 8 6 5 ,  (3) d i s c h a r g e s  d e c l a r e d  a n  e m e r g e n c y  b y  t h e  
g o v e r n o r  u n d e r  A S  2 6 . 2 3 ,  (4) d i s c h a r g e s  o r  p o t e n t i a l  d i s c h a r g e s  
t h a t  t h e  c o m m i s s i o n e r  of D E C  r e a s o n a b l y  b e l i e v e s  m a y  q u a l i f y  
u n d e r  c a t e g o r i e s  (l)-(3) ab o v e ,  a n d  (5) d i s c h a r g e s  o r  p o t e n t i a l  
d i s c h a r g e s  t h a t  t h e  c o m m i s s i o n e r  r e a s o n a b l y  b e l i e v e s  p o s e  a n  
i m m i n e n t  a n d  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  h e a l t h  o r  w e l f a r e  or  t o  
t h e  e n v i r o n m e n t .  A S  4 6 . 0 8 . 1 3 0 ( b ) .

C. L i m i t e d  L i a b i l i t y  f o r  R e s p o n s e  A c t i o n  C o n t r a c t o r s ,  
A S  4 6 . 0 3 . 8 2 3  a n d  A S  4 6 . 0 3 . 8 2 5 ______________________________

T h i r d ,  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  A S  4 6 . 0 3 . 8 2 3  l i m i t s  
t h e  l i a b i l i t y  of " r e s p o n s e  a c t i o n  c o n t r a c t o r s” w h o s e  a c t s  o r  
o m i s s i o n s  a r e  n o t  c o n t r a r y  t o  a r e s p o n s e  p l a n  o r  o r d e r  b y  a s t a t e  
a g e n c y  h a v i n g  j u r i s d i c t i o n  o v e r  t h e  r e l e a s e .  T h i s  s t a t u t e  
a p p l i e s  o n l y  t o  r e s p o n s e  a c t i o n  c o n t r a c t o r s  a s  t h a t  t e r m  is 
d e f i n e d  i n  A S  4 6 . 0 3 . 8 2 6 ( H ) . 9 S i m i l a r l y ,  u n d e r  c e r t a i n  c i r c u m­
s t a n c e s ,  A S  4 6 . 0 3 . 8 2 5  l i m i t s  t h e  l i a b i l i t y  of  o i l  s p i l l  r e s p o n s e  
a c t i o n  c o n t r a c t o r s .  H o w e v e r ,  A S  4 6 . 0 3 . 8 2 5  is r e p e a l e d  e f f e c t i v e  
J u l y  1, 1992. Secs. 10, 12, ch. 92, S L A  1991.

9 A S  4 6 . 0 3 . 8 2 6 ( 1 1 )  d e f i n e s  " r e s p o n s e  a c t i o n  c o n t r a c t o r "  as:

(A) a p e r s o n  w h o  e n t e r s  i n t o  a r e s p o n s e  
a c t i o n  c o n t r a c t  w i t h  r e s p e c t  t o  a r e l e a s e  o r  
t h r e a t e n e d  r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e  a n d  
w h o  is c a r r y i n g  o u t  t h e  c o n t r a c t ,  i n c l u d i n g  a
c o o p e r a t i v e  o r g a n i z a t i o n  f o r m e d  t o  m a i n t a i n  a n d  
s u p p l y  r e s p o n s e  e q u i p m e n t  a n d  m a t e r i a l s  t h a t
e n t e r s  i n t o  a r e s p o n s e  a c t i o n  c o n t r a c t  r e l a t i n g  t o  
a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e ;

(B) a p e r s o n  w h o  is r e t a i n e d  o r  h i r e d  b y  a n d  
is u n d e r  c o n t r o l  of a  p e r s o n  d e s c r i b e d  in (A) of 
t h i s  p a r a g r a p h  t o  p r o v i d e  s e r v i c e s  r e l a t e d  t o  t h e  
r e s p o n s e  a c t i o n  c o n t r a c t ;  a n d

(C) a p e r s o n  w h o  a c t s  a s  a v o l u n t e e r  a n d  is 
e n g a g e d  in a r e s p o n s e  a c t i o n .

E f f e c t i v e  J u l y  1, 1992, A S  4 6 . 0 3 . 8 2 6 ( 1 1 )  is r e p e a l e d .  
A S  4 6 . 0 3 . 8 2 3 ( g )  is a l s o  r e p e a l e d  a n d  r e e n a c t e d ,  a n d  w i l l  c o n t a i n  
i n  s u b s e c t i o n  ( g ) (3) t h i s  d e f i n i t i o n  o f  r e s p o n s e  a c t i o n  c o n t r a c­
tor, w i t h  t h e  e x c e p t i o n  o f  s u b p a r a g r a p h  (C) r e l a t i n g  to
v o l u n t e e r s ,  w h i c h  is o m i t t e d .  S e cs. 7, 12, ch. 92, S L A  1991.
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D. L i m i t e d  L i a b i l i t y  f o r  R e s p o n d i n g  t o  D i s a s t e r ,  

A S  Q 9.,.65,,0 9.1______________________________________________________

A S  0 9 . 6 5 . 0 9 1 ( a )  l i m i t s  t h e  l i a b i l i t y  o f  p e r s o n s  p r o v i d­
i n g  e q u i p m e n t  o r  s e r v i c e s  a t  t h e  r e q u e s t  o f  a g o v e r n m e n t  a g e n c y  
d u r i n g  a d e c l a r e d  s t a t e  o f  e m e r g e n c y :

A  p e r s o n  w h o  p r o v i d e s  e q u i p m e n t  o r  s e r v i c e s  on  t h e  
r e q u e s t  o f  a p o l i c e  a g e n c y ,  f i r e  d e p a r t m e n t ,  
r e s c u e  o r  e m e r g e n c y  squad, o r  o t h e r  g o v e r n m e n t a l  
a g e n c y  d u r i n g  a  s t a t e  o f  e m e r g e n c y  d e c l a r e d  b y  a n  
a u t h o r i z e d  r e p r e s e n t a t i v e  o f  t h e  s t a t e  o r  l o c a l  
g o v e r n m e n t  is n o t  l i a b l e  f o r  t h e  d e a t h  o f  o r  
i n j u r y  t o  a n y  p e r s o n  o r  d a m a g e  t o  a n y  p r o p e r t y  
c a u s e d  b y  t h a t  p e r s o n ' s  a c t i o n s ,  e x c e p t  w h e n  t h e  
t r i e r  of  f a c t s  f i n d s  t h a t  t h e  p e r s o n  a c t e d  i n t e n­
ti o n a l l y ,  r e c k l e s s l y ,  o r  w i t h  g r o s s  n e g l i g e n c e .

e. LimitafclQ.n.g n-LiafrilltY  ..f or. .Emergsns.y Aifl*_Ag .99«$5 1 Q9.Q.

U n d e r  c e r t a i n  c i r c u m s t a n c e s ,  A S  0 9 . 6 5 . 0 9 0  l i m i t s  t h e  
l i a b i l i t y  a s s o c i a t e d  w i t h  r e s c u e  a n d  e m e r g e n c y  c a r e ,  a n d  s t a t e s :

(a) A  p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  
l o c a t i o n  w h o  r e n d e r s  e m e r g e n c y  c a r e  o r  e m e r g e n c y  
c o u n s e l i n g  t o  a n  inj u r e d ,  ill, o r  e m o t i o n a l l y  
d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l y  a p p e a r s  t o  t h e  
p e r s o n  r e n d e r i n g  t h e  a i d  t o  b e  i n  i m m e d i a t e  n e e d  
o f  e m e r g e n c y  a i d  in o r d e r  to  a v o i d  s e r i o u s  h a r m  o r  
d e a t h  is n o t  l i a b l e  f o r  c i v i l  d a m a g e s  as a r e s u l t  
o f  a n  a c t  or  o m i s s i o n  in  r e n d e r i n g  e m e r g e n c y  aid.

(b) A  m e m b e r  o f  a n  o r g a n i z a t i o n  t h a t  e x i s t s  
f o r  t h e  p u r p o s e  of p r o v i d i n g  e m e r g e n c y  s e r v i c e s  is 
n o t  l i a b l e  f o r  c i v i l  d a m a g e s  f o r  i n j u r y  t o  a p e r ­
s o n  t h a t  r e s u l t s  f r o m  a n  a c t  o r  o m i s s i o n  in 
p r o v i d i n g  f i r s t  aid, s e a r c h ,  r e s c u e ,  o r  o t h e r  
e m e r g e n c y  s e r v i c e s  t o  t h e  p e r s o n ,  r e g a r d l e s s  o f  
w h e t h e r  t h e  m e m b e r  is u n d e r  a p r e e x i s t i n g  d u t y  t o  
r e n d e r  a s s i s t a n c e ,  if t h e  m e m b e r  p r o v i d e d  t h e  
s e r v i c e  w h i l e  a c t i n g  as  a v o l u n t e e r  m e m b e r  of t h e  
o r g a n i z a t i o n ;  in  t h i s  p a r a g r a p h ,  " v o l u n t e e r "  m e a n s  
a p e r s o n  w h o  i s  p a i d  n o t  m o r e  t h a n  $10 a d a y  a n d  a 
t o t a l  o f  n o t  m o r e  t h a n  $ 5 0 0  a  y ear, n o t  i n c l u d i n g  
s k i  l i f t  t i c k e t s  a n d  r e i m b u r s e m e n t  f o r  e x p e n s e s  
a c t u a l l y  i n c u r r e d ,  f o r  p r o v i d i n g  e m e r g e n c y  
s e r v i c e s .
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(d) T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  
f o r  c i v i l  d a m a g e s  a s  a r e s u l t  o f  g r o s s  n e g l i g e n c e  
o r  r e c k l e s s  o r  i n t e n t i o n a l  m i s c o n d u c t .

F. I m m u n i t y  F r o m  S u i t s  A g a i n s t  I n c o r p o r a t e d  U n i t s  o f  L o c a l  

governm ent.. AS-Q9 .5 .. Q.7_Q.(.g).zld)_________________________
I n  1977, t h e  l e g i s l a t u r e  e n a c t e d  a  b r o a d  i m m u n i t y  

s t a t u t e ,  A S  0 9 . 6 5 . 0 7 0 ,  w h i c h  p r o t e c t s  l o c a l  g o v e r n m e n t s .  F o r  
p u r p o s e s  o f  i m m u n i t y ,  a m u n i c i p a l i t y  is d e f i n e d  a s  "a p o l i t i c a l  
s u b d i v i s i o n  i n c o r p o r a t e d  u n d e r  t h e  l a w s  o f  t h e  s t a t e  t h a t  is a 
h o m e  r u l e  o r  g e n e r a l  l a w  city, a h o m e  r u l e  o r  g e n e r a l  l a w  
b o r o u g h ,  o r  a u n i f i e d  m u n i c i p a l i t y , " A S  0 1 . 1 0 . 0 6 0 ,  a n d  i n c l u d e s  
a p u b l i c  c o r p o r a t i o n  e s t a b l i s h e d  b y  a m u n i c i p a l i t y .  
A S  0 9 . 6 5 . 0 7 0 ( e ) ( 1 ) .  A  " v i l l a g e "  is a n  " u n i n c o r p o r a t e d  c o m m u n i t y  
w h e r e  a t  l e a s t  25 p e o p l e  r e s i d e  as a s o c i a l  u n i t . "  
A S  0 9 . 6 5 . 0 7 0 ( e ) (2).

T h i s  s t a t u t e  c o n t a i n s  a " d i s c r e t i o n a r y  f u n c t i o n  e x c e p­
ti o n "  w h i c h  h a s  b e e n  i n t e r p r e t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  in 
t h e  s a m e  m a n n e r  as t h e  s t a t e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n .

U r e t h a n e  S p e c i a l t i e s .  Inc. v. c i t v  o f  V a l d e z . 620 P . 2 d  683, 
6 8 7 - 8 8  ( A l a s k a  1980). T h e r e  is, h o w e v e r ,  o n e  i m p o r t a n t  d i f f e r­
ence: A S  0 9 . 5 0 . 2 5 0  a p p l i e s  o n l y  t o  t h e  s t a t e ;  A S  0 9 . 6 5 . 0 7 0 ( d )
p r o t e c t s  a m u n i c i p a l i t y  a s  w e l l  as its a g e n t s ,  o f f i c e r s ,  a n d  
e m p l o y e e s .

A S  0 9 . 6 5 . 0 7 0  p r o v i d e s  in part:

(c) N o  a c t i o n  m a y  b e  m a i n t a i n e d  a g a i n s t  a n  
e m p l o y e e  o r  m e m b e r  of  a f i r e  d e p a r t m e n t  o p e r a t e d  
a n d  m a i n t a i n e d  b y  a m u n i c i p a l i t y  o r  v i l l a g e  if t h e  
c l a i m  is a n  a c t i o n  f o r  t o r t  . . . a n d  is b a s e d  
u p o n  t h e  a c t  o r  o m i s s i o n  of  t h e  e m p l o y e e  o r  m e m b e r  
o f  t h e  f i r e  d e p a r t m e n t  in t h e  e x e c u t i o n  o f  a f u n c­
t i o n  f o r  w h i c h  t h e  d e p a r t m e n t  is e s t a b l i s h e d .

(d) N o  a c t i o n  f o r  d a m a g e s  m a y  b e  b r o u g h t  
a g a i n s t  a m u n i c i p a l i t y  o r  a n y  of i t s  a g e n t s ,  
o f f i c e r s  o r  e m p l o y e e s  if t h e  c l a i m

(1) is b a s e d  o n  a f a i l u r e  o f  t h e  m u n i c­
ipa l i t y ,  o r  its a g e nts, o f f i c e r s ,  o r  e m p l o y e e s ,  
w h e n  t h e  m u n i c i p a l i t y  is n e i t h e r  o w n e r  n o r  l e s s e e  
o f  t h e  p r o p e r t y  i n v o l v e d ,
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(A) t o  i n s p e c t  p r o p e r t y  f o r  a 
v i o l a t i o n  o f  a n y  s t a t u t e ,  r e g u l a t i o n  o r  
o r d i n a n c e ,  o r  a h a z a r d  t o  h e a l t h  o r  s a f e t y ;

(B) t o  d i s c o v e r  a v i o l a t i o n  o f  a n y  
s t a t u t e ,  r e g u l a t i o n ,  o r  o r d i n a n c e ,  o r  a h a z­
a r d  t o  h e a l t h  o r  s a f e t y  if a n  i n s p e c t i o n  of 
p r o p e r t y  is m a d e ;  o r

(C) t o  a b a t e  a v i o l a t i o n  o f  a n y  
s t a t u t e ,  r e g u l a t i o n  o r  o r d i n a n c e ,  o r  a h a z a r d  
t o  h e a l t h  o r  s a f e t y  d i s c o v e r e d  o n  p r o p e r t y  
i n s p e c t e d ;

(2) is b a s e d  u p o n  t h e  e x e r c i s e  o r  p e r­
f o r m a n c e  o r  t h e  f a i l u r e  to  e x e r c i s e  o r  p e r f o r m  a 
d i s c r e t i o n a r y  f u n c t i o n  o r  d u t y  b y  a m u n i c i p a l i t y  
o r  i t s  a g e n t s ,  o f f i c e r s ,  o r  e m p l o y e e s ,  w h e t h e r  or  
n o t  t h e  d i s c r e t i o n  i n v o l v e d  is a b u s e d ;

(3) is b a s e d  u p o n  t h e  g r a n t ,  i s s u a n c e ,  
r e f u s a l ,  s u s p e n s i o n ,  d e l a y  o r  d e n i a l  o f  a lic e n s e ,  
p e r m i t ,  a p p e a l ,  a p p r o v a l ,  e x c e p t i o n ,  v a r i a n c e ,  or 
o t h e r  e n t i t l e m e n t ,  o r  a r e z o n i n g ;

(4) is b a s e d  on  t h e  e x e r c i s e  o r  p e r f o r­
m a n c e  d u r i n g  t h e  c o u r s e  o f  g r a t u i t o u s  e x t e n s i o n  of 
m u n i c i p a l  s e r v i c e s  o n  an  e x t r a t e r r i t o r i a l  b a s i s ;  
o r

(5) is b a s e d  u p o n  t h e  e x e r c i s e  or  p e r­
f o r m a n c e  o f  a d u t y  o r  f u n c t i o n  u p o n  t h e  r e q u e s t  
of, o r  b y  t h e  t e r m s  o f  a n  a g r e e m e n t  o r  c o n t r a c t  
w i t h ,  t h e  s t a t e  t o  m e e t  e m e r g e n c y  p u b l i c  s a f e t y  
r e q u i r e m e n t s .

A l l  o f  t h e s e  p r o v i s i o n s  c o u l d  c o m e  i n t o  p l a y  w i t h  
r e s p e c t  t o  e m e r g e n c y  r e s p o n s e  a c t i o n s ,  a n d  p r o v i d e  l o c a l  g o v e r n­
m e n t s  a n d  t h e i r  e m p l o y e e s ,  o f f i c e r s ,  a n d  a g e n t s  c o n s i d e r a b l e  
p r o t e c t i o n  f r o m  t o r t  l i a b i l i t y .

G. T h e  " D i s c r e t i o n a r y  F u n c t i o n  E x c e p t i o n "  t o  S t a t e  T o r t  
L i a b i l i t y .  A S  0 9 . 5 0 . 2 5 0 m ________________________________________

T h e  l e g i s l a t u r e  c r e a t e d  a c a u s e  o f  a c t i o n  for t o r t  
c l a i m s  a g a i n s t  t h e  s t a t e  in A S  0 9 . 5 0 . 2 5 0 ,  a n d  p r o v i d e d  l i m i t e d  
s t a t u t o r y  i m m u n i t y  f o r  d i s c r e t i o n a r y  f u n c t i o n s .  A S  0 9 . 5 0 . 2 5 0 ( 1 )  
p r o v i d e s :
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A  p e r s o n  o r  c o r p o r a t i o n  h a v i n g  a . . . t o r t  c l a i m  
a g a i n s t  t h e  s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  
s t a t e  in  t h e  s u p e r i o r  c o u r t  . . . .  H o w e v e r ,  a n  
a c t i o n  m a y  n o t  b e  b r o u g h t  u n d e r  t h i s  s e c t i o n  if 
t h e  c l a i m

(1) is a n  a c t i o n  f o r  t ort, a n d  i s  b a s e d  
u p o n  a n  a c t  o r  o m i s s i o n  o f  a n  e m p l o y e e  o f  t h e  
s t a t e ,  e x e r c i s i n g  d u e  care, i n  t h e  e x e c u t i o n  of  a 
s t a t u t e  o r  r e g u l a t i o n ,  w h e t h e r  o r  n o t  t h e  s t a t u t e  
o r  r e g u l a t i o n  is v a l i d ;  o r  is a n  a c t i o n  f o r  tort, 
a n d  b a s e d  u p o n  t h e  e x e r c i s e  o r  p e r f o r m a n c e  o r  t h e  
f a i l u r e  t o  p e r f o r m  a d i s c r e t i o n a r y  f u n c t i o n  o r  
d u t y  o n  t h e  p a r t  of  a s t a t e  a g e n c y  o r  a n  e m p l o y e e  
o f  t h e  state, w h e t h e r  o r  n o t  t h e  d i s c r e t i o n  
i n v o l v e d  is a b u s e d .

I n  t h e  m a n y  c a s e s  c o n s t r u i n g  t h i s  s t a t u t e ,  t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  e m p h a s i z e d  t h e  s e c o n d  c l a u s e ,  t h e  " d i s c r e t i o n a r y  f u n c­
t i o n  e x c e p t i o n , "  w h e n  a s t a t e  a g e n c y  is sued. See, e . g . f A s p e n  
E x p l o r a t i o n  Corp. v. S h e f f i e l d . 739 P . 2 d  150, 1 5 5  ( A l a s k a  1987).

B e f o r e  d e t e r m i n i n g  w h e t h e r  s t a t u t o r y  i m m u n i t y  a p p l i e s  
in a n y  g i v e n  case, it is f i r s t  n e c e s s a r y  t o  d e t e r m i n e  w h e t h e r  t h e  
s t a t e  is l i a b l e  i n  t h e  a b s e n c e  of i m m u n i t y .  D i v i s i o n  of C o r r e c­
t i o n s  v. N e a k o k . 7 2 1  P . 2 d  1121, 1 1 2 5  ( A l a s k a  19 8 6 ) .  T h e  c o u r t  
a d o p t e d  t h e  f o l l o w i n g  t h r e e - p a r t  t e s t  f o r  d e t e r m i n i n g  w h e t h e r  t h e  
s t a t e  w i l l  b e  i m m u n i z e d :  (1) d i d  t h e  s t a t e  h a v e  a d u t y  t o  t a k e
s o m e  a c t i o n ;  (2) w a s  t h e  s t a t e ' s  duty, if any, o w e d  t o  t h e  p l a i n­
tiff;  and, (3) if t h e  s t a t e  is l i a b l e  u n d e r  t h e  f i r s t  t w o  
r e q u i r e m e n t s ,  is t h e  s t a t e  i m m u n i z e d  b y  A S  0 9 . 5 0 . 2 5 0 ( 1 )  b e c a u s e  
t h e  a c t i o n s  o r  i n a c t i o n s  c o m p l a i n e d  of w e r e  d i s c r e t i o n a r y ?  A d a m s  
v. S t a t e . 5 5 5  P . 2 d  235, 2 3 9 - 4 0  ( A l aska 1976).

1. A n  a c t i o n a b l e  d u t y  o f  c a r e  is ow e d  t o  t h e  p u b l i c

A  d u t y  of c a r e  m a y  b e  i m p o s e d  b y  t h e  c o m m o n  l a w  o r  b y  
s t a t u t e ,  o r  i t  m a y  a r i s e  f r o m  t h e  v o l u n t a r y  a s s u m p t i o n  of r e s p o n­
si b i l i t y .  SSS. A d a m s . 555 P . 2 d  a t  2 4 0 - 4 1 .  W h e t h e r  a n  a c t i o n a b l e  
d u t y  o f  c a r e  e x i s t s  is a p u b l i c  p o l i c y  q u e s t i o n  i n v o l v i n g  t h e  
f o l l o w i n g  f a c t o r s :

T h e  f o r e s e e a b i l i t y  o f  h a r m  t o  t h e  p l a i n t i f f ,  t h e  
d e g r e e  of c e r t a i n t y  t h a t  t h e  p l a i n t i f f  s u f f e r e d  
injury, t h e  c l o s e n e s s  of t h e  c o n n e c t i o n  b e t w e e n  
t h e  d e f e n d a n t ' s  c o n d u c t  a n d  t h e  i n j u r y  s u f f e r e d ,  
t h e  m o r a l  b l a m e  a t t a c h e d  t o  t h e  d e f e n d a n t ' s  c o n­
duct, t h e  p o l i c y  o f  p r e v e n t i n g  f u t u r e  h a r m ,  t h e
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e x t e n t  of  t h e  b u r d e n  t o  t h e  d e f e n d a n t  a n d  c o n s e­
q u e n c e s  t o  t h e  c o m m u n i t y  o f  i m p o s i n g  a d u t y  t o  
e x e r c i s e  c a r e  w i t h  r e s u l t i n g  l i a b i l i t y  f o r  b r e a c h ,  
a n d  t h e  a v a i l a b i l i t y ,  c o s t  a n d  p r e v a l e n c e  o f  
i n s u r a n c e  f o r  t h e  r i s k  i n v o l v e d .

D.S . W .  v. F a i r b a n k s  N o r t h  S t a r  B o r o u g h  S c h o o l  D i s t . , 628 P . 2d
554, 5 5 5  ( A l a s k a  1981). W h e n  t h e  p u b l i c  is t h e  i n t e n d e d  b e n e f i­
c i a r y  of a  d u t y  o f  care, t h e  d u t y  o f  c a r e  e x t e n d s  t o  a n y o n e  
f o r e s e e a b l y  e n d a n g e r e d  b y  t h e  s t a t e ' s  c o n d u c t .  N e a k o k . 7 2 1  P . 2 d  
a t  1 1 2 5 - 3 2 ,  1136.

W i t h  r e s p e c t  t o  e m e r g e n c y  r e s p o n s e  p l a n s ,  t h e  v a r i o u s  
s t a t u t e s  w h i c h  r e q u i r e  e m e r g e n c y  p l a n n i n g  i m p o s e  a d u t y  o f  c a r e  
o n  t h e  A l a s k a  S E R C  a n d  t h e  LE P C s .  T h e  p u b l i c  is t h e  i n t e n d e d  
b e n e f i c i a r y  o f  t h e  plans, a n d  it is f o r e s e e a b l e  t h a t  i n  t h e  
a b s e n c e  o f  e m e r g e n c y  p l a n s  o r  i n  t h e  e v e n t  o f  d e f i c i e n t  pl a n s ,  
p e o p l e  c o u l d  b e  i n j u r e d  a n d  p r o p e r t y  d a m a g e d . 10 T h e  s t a t e  c o u l d  
t h u s  b e  f o u n d  l i a b l e  if t h e  d u t y  of c a r e  is b r e a c h e d .  T h e  f i n a l  
p r o n g  o f  t h e  a n a l y s i s  is t o  d e t e r m i n e  w h e t h e r  t h e  d i s c r e t i o n a r y  
f u n c t i o n  e x c e p t i o n  w o u l d  p r o v i d e  immun i t y .

2. T h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n

T h e  c o u r t  h a s  o f t e n  r e m a r k e d  t h a t  w h e n  t h e r e  is n e g l i­
genc e ,  l i a b i l i t y  is t h e  r ule, i m m u n i t y  t h e  e x c e p t i o n .  See, e . g . , 
J a p a n  A i r  L i n e s  Co. . Ltd. v. A l a s k a . 628 P . 2 d  934, 937 ( A l a s k a  
1981) (JAL) . I n  S t a t e  v. A b b o t t . 498 P . 2d  712 ( A l a s k a  197 2 ) ,  t h e
f i r s t  c a s e  t o  i n t e r p r e t  t h e  d i s c r e t i o n a r y  f u n c t i o n  l a n g u a g e ,  t h e  
c o u r t  a d o p t e d  t h e  " p l a n n i n g  v e r s u s  o p e r a t i o n a l "  or  " d i s c r e t i o n a r y  
v e r s u s  m i n i s t e r i a l "  test. A p p l i c a t i o n  o f  t h e  " p l a n n i n g - o p e r a­
t i o n a l "  d i s t i n c t i o n  r e g a r d i n g  l e v e l s  o f  d e c i s i o n - m a k i n g  i n v o l v e s  
" d e l i c a t e  d e g r e e s  o f  j u d g m e n t a l  v a l u e s , "  S t a t e  v. I ' A n s o n . 529 
P . 2 d  188, 194 (Alaska 1974), a n d  m u s t  t a k e  i n t o  a c c o u n t  t h e
u n d e r l y i n g  p u r p o s e s  of  t h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n .  
A b b o t t . 4 9 8  P . 2 d  a t  721-22.

10 F o r  e x a m p l e ,  t h e  H o u s e  C o n f e r e n c e  R e p o r t  o n  S A R A  T i t l e  III 
s t a t e s ,  " T h e  S e n a t e  a m e n d m e n t  a n d  H o u s e  a m e n d m e n t  b o t h  e s t a b l i s h  
p r o g r a m s  t o  p r o v i d e  t h e  p u b l i c  w i t h  i m p o r t a n t  i n f o r m a t i o n  o n  t h e  
h a z a r d o u s  c h e m i c a l s  in t h e i r  c o m m u n i t i e s ,  a n d  t o  e s t a b l i s h  e m e r­
g e n c y  p l a n n i n g  a n d  n o t i f i c a t i o n  r e q u i r e m e n t s  w h i c h  w o u l d  p r o t e c t  
t h e  p u b l i c  in t h e  e v e n t  o f  a r e l e a s e  of h a z a r d o u s  c h e m i c a l s . "
H.R. c o nf. Rep. No. 9 9 - 9 6 2 ,  9 9 t h  Co n g . ,  2 d  S e ss. 2 8 1  (1986),
r e p r i n t e d  in 19 8 6  U . S . C . C . A . N .  2835, 3374. S e e  a l s o  W i l l i a m s  v.
L e v b o l d  T e c h n o l o g i e s .  I n c . . ____ F. Supp. ____ , 19 9 2  W L  2 6 7 3 0  at 3
(N.D. Cal. 1992).
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T h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n  r e c o g n i z e s  (1) t h e  
n e e d  t o  p r e s e r v e  s e p a r a t i o n  o f  p o w e r s  b y  l i m i t i n g  j u d i c i a l  r e ­
e x a m i n a t i o n  o f  d e c i s i o n s  m a d e  b y  o t h e r  b r a n c h e s  of g o v e r n m e n t ;
(2) t h e  f a c t  t h a t  t h e  c o u r t s  a r e  n o t  e q u i p p e d  t o  i n v e s t i g a t e  a n d  
b a l a n c e  a l l  t h e  f a c t o r s  t h a t  g o  i n t o  a n  e x e c u t i v e  o r  l e g i s l a t i v e  
d e c i s i o n ;  a n d  (3) t h e  p u b l i c  i n t e r e s t  i n  p r e v e n t i n g  t h e  e n o r m o u s  
a n d  u n p r e d i c t a b l e  l i a b i l i t y  t h a t  w o u l d  r e s u l t  f r o m  j u d i c i a l  
r e e x a m i n a t i o n  o f  t h e  d e c i s i o n s  o f  o t h e r  b r a n c h e s  o f  g o v e r n m e n t .  
Id. D e c i s i o n s  r e g a r d i n g  f u n d i n g  a n d  t h e  a l l o c a t i o n  o f  s c a r c e  
r e s o u r c e s  a r e  g e n e r a l l y  c o n s i d e r e d  t o  b e  m a d e  a t  t h e  p o l i c y  l e v e l  
and, t h e r e f o r e ,  a r e  l i k e l y  t o  b e  i m m u n e .  I n d u s t r i a l  I n d e m n i t y  
Co. V .  S t a t e . 669 P . 2 d  561, 5 6 4 - 6 5  ( A l a s k a  19 8 3 ) .

H o w e v e r ,  n o t  a l l  d e c i s i o n s  i n v o l v i n g  a n  e l e m e n t  of  
d i s c r e t i o n  f a l l  w i t h i n  t h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n .  
W a i n s c o t t  v. S t a t e . 642 P . 2 d  1355, 1 3 5 6  ( A l a s k a  1 9 8 2 ) .  M o r e o v e r ,  
p o l i c y  d e c i s i o n s  c a n n o t  b e  i m p l e m e n t e d  n e g l i g e n t l y .  J o h n s o n  v. 
S t a t e . 6 3 6  P . 2 d  47, 65 ( A l a s k a  1981). I n  c o n t r a s t  t o  d i s c r e t i o n­
a r y  acts, o p e r a t i o n a l  o r  m i n i s t e r i a l  a c t s  a r e  t h o s e  w h i c h  c o n c e r n  
r o u t i n e ,  e v e r y d a y  m a t t e r s ,  n o t  r e q u i r i n g  e v a l u a t i o n  o f  b r o a d  
p o l i c y  f a c t o r s .  I ' A n s o n . 529 P . 2 d  a t  194.

A p p l i c a t i o n  of t h e  p l a n n i n g - o p e r a t i o n a l  t e s t  h a s  p r o v e n  
d i f f i c u l t ,  a n d  h a s  r e s u l t e d  in  n u m e r o u s  a p p e l l a t e  d e c i s i o n s .  T h e  
f o l l o w i n g  e x a m p l e s  m a y  h e l p  i l l u s t r a t e  t h e  d i f f e r e n c e  b e t w e e n  
p l a n n i n g  a n d  o p e r a t i o n a l  d e c i s i o n s .

N o t  i m m u n e : O n c e  i n i t i a l  p o l i c y  d e c i s i o n  w a s  m a d e  t o
m a i n t a i n  t h e  S e w a r d  H i g h w a y  d u r i n g  t h e  w i n t e r  b y  s a l t i n g ,  s a n d­
ing, a n d  p l o w i n g ,  d i s t r i c t  e n g i n e e r ' s  d e c i s i o n s  o n  h o w  t o  
a l l o c a t e  p e r s o n n e l  a n d  m a c h i n e r y  w e r e  n o t  i m m u n e .  A b b o t t . 498 
P . 2 d  at  722. N e g l i g e n t  p l a c e m e n t  o f  h i g h w a y  s i g n s  a n d  r o a d  
s t r i p e s  w a s  n o t  i m m u n e .  I ' A n s o n . 529 P . 2d  a t  1 9 3 - 9 4 .  N e g l i g e n t  
p e r f o r m a n c e  o f  h o t e l  i n s p e c t i o n  b y  s t a t e  f i r e  o f f i c i a l s  w a s  n o t  
i m m une. (By v o l u n t a r i l y  u n d e r t a k i n g  f i r e  i n s p e c t i o n ,  u p o n  d i s­
c o v e r y  o f  e x t r e m e  l i f e  h a z a r d ,  s t a t e  a s s u m e d  a c o m m o n  l a w  d u t y  t o  
p r o t e c t  o c c u p a n t s ) .  A d a m s . 5 5 5  P . 2 d  2 4 0 - 4 4 .  U p o n  d i s c o v e r y  of 
s a f e t y  v i o l a t i o n s  a t  p i p e  i n s t a l l a t i o n  site, t h e  D e p a r t m e n t  of  
L a b o r ' s  f a i l u r e  t o  t a k e  a c t i o n s  w h i c h  w o u l d  h a v e  p r e v e n t e d  e l e c­
t r o c u t i o n  o f  w o r k e r  w a s  n o t  i m m u n e .  W a l l a c e  v. S t a t e . 557 P . 2d 
1120, 1124 ( A l a s k a  1976). T h e  s t a t e ' s  n e g l i g e n t  d e s i g n  of a
r u n w a y  a t  t h e  A n c h o r a g e  a i r p o r t  w a s  n o t  i m m u n e .  J A L , 628 P . 2d at 
938. O n c e  t h e  p o l i c y  d e c i s i o n  h a d  b e e n  m a d e  t o  r e c o n s t r u c t  an  
o v e r l a p p i n g  r o a d  a n d  r a i l r o a d  c r o s s i n g ,  t h e  a p p r o v a l  o f  t h e  
r e c o n s t r u c t i o n  p l a n s  a n d  t h e  f a i l u r e  t o  p l a c e  a s i g n  a t  t h e  
c r o s s i n g  w a r n i n g  b i c y c l i s t s  o f  t h e  p a r t i c u l a r  h a z a r d  p r e s e n t e d  by  
the c r o s s i n g  w e r e  o p e r a t i o n a l  l e v e l  d e c i s i o n s  a n d  n o t  i m m une. 
J o h n s o n , 6 3 6  P . 2 d  a t  64-66. T h e  s t a t e ' s  f a i l u r e  t o  c o n t r o l  a 
d a n g e r o u s  p a r o l e e  o r  w a r n  h i s  p o t e n t i a l  v i c t i m s  w a s  n o t  i m m une.
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N e a k o k . 7 2 1  P . 2 d  a t  1 1 3 2 - 3 5 .  T h e  C i t y  o f  K o t z e b u e  w a s  n o t  i m m u n e  
w h e n  c i t y  p o l i c e  f a i l e d  t o  r e s p o n d  t o  a t e l e p h o n e  c a l l  i n  w h i c h  
c a l l e r  i d e n t i f i e d  h i m s e l f ,  h i s  l o c a t i o n ,  a n d  t h e  l i k e l y  s c e n e  of  
t h e  cr i m e ,  a n d  i n f o r m e d  p o l i c e  t h a t  h e  i n t e n d e d  t o  k i l l  a f r i e n d  
of  his. C i t v  of  K o t z e b u e  v. M c L e a n . 702 P . 2 d  1309, 1 3 1 3 - 1 5
( A l a s k a  1985).

I m m u n e : T h e  s t a t e  d i d  n o t  u n d e r t a k e  t o  i n s p e c t  h o t e l
a n d  a b a t e  f i r e  h a z a r d s ;  a n d  t h e r e f o r e ,  w a s  i m m u n e .  S t a t e  v. 
J e n n i n g s . 5 5 5  P . 2 d  248, 250 (Alaska -976). D e c i s i o n s  w h e t h e r  o r  
n o t  t o  d e s i g n a t e  i n t e r s e c t i o n  w h i c h  w a s  a t  c o n s i d e r a b l e  d i s t a n c e  
f r o m  s c h o o l  a s  a s c h o o l  s a f e t y  z o n e  o r  t o  u n d e r t a k e  a n y  o t h e r  
s a f e t y  m e a s u r e s  w e r e  d i s c r e t i o n a r y  a n d  t h e r e f o r e  i m m u n e .  
J e n n i n g s  v. S t a t e . 566 P . 2 d  1304, 1 3 1 1 - 1 3  ( A l a s k a  1977).
D e c i s i o n  t o  i s s u e  w a r n i n g  a g a i n s t  f l y - b y - n i g h t  o p e r a t o r s  w h o  
i n s t a l l  h i g h l y  f l a m m a b l e  i n s u l a t i o n  w a s  i m m u n e ,  b u t  d e c i s i o n s  
r e g a r d i n g  c o n t e n t s  o f  w a r n i n g  w e r e  n o t  i m m u n e .  U r e t h a n e  S p e c i a l­
ti e s  v. C i t v  o f  V a l d e z . 620 P . 2 d  683, 688 ( A l a s k a  1980).
D e c i s i o n  t o  i n s t a l l  f l a s h i n g  a m b e r  a n d  r e d  l i g h t  i n s t e a d  o f  red, 
amber, a n d  g r e e n  t r a f f i c  l i g h t  w a s  i m m u n e .  W a i n s c o t t . 642 P. 2d 
a t  1357. D e c i s i o n  w h e t h e r  o r  n o t  t o  i n s t a l l  g u a r d r a i l  w a s  
immune. I n d u s t r i a l  I n d e m n i t y . 669 P . 2 d  a t  563. D e c i s i o n  n o t  to  
u s e  d u s t  c o n t r o l  p r o c e d u r e s  o n  t h e  D a l t o n  H i g h w a y  w a s  i m m une.
F r e e m a n  v. S t a t e . 705 P . 2 d  918, 9 2 0  ( A l a s k a  1 9 8 5 ) .  D e c i s i o n  to
o r d e r  r e m o v a l  of f e n c e  e n c r o a c h i n g  i n t o  r i g h t - o f - w a y  f o l l o w i n g  
d i s a s t r o u s  s t o r m  w a s  immune, b u t  n o t  t h e  m a n n e r  i n  w h i c h  t h e  
f e n c e  w a s  r e m o v e d .  G a t e s  v. C i t v  of T e n a k e e  S p r i n g s . 922 P . 2d 
455 ( A l a s k a  1991).

3. g g p s l a a i a n

T h e  d e c i s i o n  t o  u n d e r t a k e  e m e r g e n c y  p l a n n i n g  is a n  
i m m u n e  p o l i c y  d e c i s i o n .  E x e c u t i v e  i m p l e m e n t a t i o n  o f  a p o l i c y  
d e c i s i o n  is i m m u n e  "if t h e  d e c i s i o n m a k e r  is a u t h o r i z e d  t o  c o n­
s i d e r  b a s i c  p o l i t i c a l ,  s o c i a l  o r  e c o n o m i c  p o l i c y  f a c t o r s  a n d  in 
f a c t  c o n s i d e r s  t h e m . "  F r e e m a n . 7 0 5  P . 2d  a t  920. A l a s k a  S E R C  
d e c i s i o n s  a r e  h i g h  l e v e l  e x e c u t i v e  b r a n c h  d e c i s i o n s  w h i c h  r e q u i r e  
t h e  e x e r c i s e  o f  j u d g m e n t .  T h e  e m e r g e n c y  p l a n n i n g  p e r f o r m e d  b y  
t h e  L E P C s  l i k e w i s e  .nvolves a  s i g n i f i c a n t  a m o u n t  o f  d i s c r e t i o n .  
S o m e  o f  t h e  p l a n n i n g  d e c i s i o n s  c o n c e r n  f u n d i n g  a n d  t h e  a l l o c a t i o n  
of p e r s o n n e l .  T o  a g r e a t  extent, t h e  d e c i s i o n s  o f  t h e  A l a s k a  
S E R C  a n d  t h e  L E P C s  a r e  l i k e l y  t o  be  i m m u n e . 11

11 O n l y  t w o  c a s e s  w e r e  f o u n d  i n  w h i c h  a n  a c t i o n  h a s  b e e n  
b r o u g h t  a g a i n s t  a s t a t e  e m e r g e n c y  r e s p o n s e  c o m m i s s i o n ,  n e i t h e r  of 
w h i c h  i n v o l v e s  t o r t  l i a b i l i t y .  In  O h i o  C h a m b e r  of C o m m e r c e  v.

( c o n t i n u e d . ..)



H on . J o h n  A . S a n d o r , C o u ' r
D e p ' t  o f  E n v t l .  C o n s e rv a t io n
O u r f i l a  #  663  -9 1 -0 4 8 3

M arch 3 1 , 1 992
Page 28

O n  t h e  o t h e r  hand, t h e  v a r i o u s  e m e r g e n c y  p l a n n i n g  s t a t­
u t e s  d i f f e r  i n  d e g r e e  o f  r e q u i r e m e n t s .  T h e  A l a s k a  D i s a s t e r  A c t  
is w o r d e d  v e r y  b r o a d l y  a n d  a f f o r d s  m u c h  r o o m  f o r  d i s c r e t i o n .  
S A R A  T i t l e  III a n d  A S  4 6 . 1 3 . 0 9 0  a r e  v e r y  p r e c i s e ;  m a n y  r e q u i r e­
m e n t s  a r e  s t r a i g h t  f o r w a r d  a n d  m i n i s t e r i a l ;  f o r  e x a m p l e ,  t h e  
i d e n t i f i c a t i o n  o f  c o v e r e d  f a c i l i t i e s ,  d e s i g n a t i o n  o f  f a c i l i t y  
e m e r g e n c y  c o o r d i n a t o r s ,  a n d  d e s c r i p t i o n  o f  a v a i l a b l e  e m e r g e n c y  
e q u i p m e n t  a n d  f a c i l i t i e s  w o u l d  r a r e l y  r e q u i r e  t h e  e x e r c i s e  of 
d i s c r e t i o n ,  M a n y  o f  t h e  p l a n n i n g  t a s k s  d o  n o t  i n v o l v e  f u n d i n g  
d e c i s i o n s ,  b u t  r a t h e r  e n t a i l  t h e  c o m p i l a t i o n  of  i n f o r m a t i o n ,  m u c h  
o f  w h i c h  i s  f u r n i s h e d  b y  c o v e r e d  f a c i l i t i a s  p - r s u a n t  t o  s t a t u t o r y  
r e q u i r e m e n t s .  N e g l i g e n t  e r r o r s  a n d  o m i s s i o n s  i n  t h e  p l a n s  w i t h  
r e s p e c t  t o  t h o s e  m a t t e r s  w h i c h  a r e  m i n i s t e r i a l  i n  n a t u r e  m a y  n o t  
b e  i m m u n i z e d .

T h e  H S S T R C  is n o t  i n v o l v e d  in t h e  p r e p a r a t i o n  o f  e m e r­
g e n c y  p l a n s ,  b u t  r a t h e r  its f u n c t i o n s  a r e  a d v i s o r y  i n  n a t u r e ,  a n d  
l a r g e l y  r e l a t e d  t o  r e s e a r c h ,  p o l i c y ,  a n d  f u n d i n g .  In t h e  
u n l i k e l y  e v e n t  a c l a i m  f o r  n e g l i g e n c e  is b r o u g h t  a g a i n s t  t h e  
c o u n c i l ,  t h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n  w o u l d  p r o b a b l y  
p r o v i d e  i m m u n i t y .

V. E F F E C T  O F  T H E  S T A T U S  O F  T H E  E M E R G E N C Y  R E S P O N S E  P L A N S  O N  

L I A B I L m _________________________________________________________________

A  f a c t u a l  d e t e r m i n a t i o n  o f  w h e t h e r  n e g l i g e n c e ,  g r o s s  
n e g l i g e n c e ,  o r  i n t e n t i o n a l  m i s c o n d u c t  e x i s t s  a s  a r e s u l t  of t h e  
e m e r g e n c y  p l a n n i n g  p e r f o r m e d  b y  t h e  A l a s k a  S E R C  o r  t h e  L E P C s  m a y  
v e r y  w e l l  t a k e  i n t o  a c c o u n t  t h e  e x i s t e n c e  a n d  s t a t u s  of t h e  
e m e r g e n c y  r e s p o n s e  pl a n s .

11 ( . . . c o n t i n u e d )
S t a t e  E m e r g e n c y  R e s p o n s e  C o m m ' n . Nos. 9 1 A P - 1 7 3 ,  9 1 A P - 1 7 4 ,  1 9 9 1  W L  
9 4 4 4 7  (May 1, 1991) , t h e  c o u r t  h e l d  t h a t  c o m m i s s i o n  r u l e s  w h i c h  
r e q u i r e d  a n n u a l  d e t a i l e d  f a c i l i t i e s  s i t e  p l a n s  s h o w i n g  t h e  
l o c a t i o n  o f  h a z a r d o u s  substuiices e x c e e d e d  t h e  s c o p e  of  t h e  c o m­
m i s s i o n ' s  s t a t u t o r y  a u t h o r i t y  a n d  w e r e  u n l a w f u l .  M c C o r m i c k  v. 
A n s h u t z  M i n i n a  C o r o . . 29 E R C  17 0 1  (Jan. 29, 1989), i n v o l v e d  in 
p a r t  a n  a c t i o n  a g a i n s t  t h e  M i s s o u r i  S t a t e  E m e r g e n c y  R e s p o n s e  
C o m m i s s i o n  f o r  f a i l u r e  t o  d i s s e m i n a t e  t i e r  II i n f o r m a t i o n .  T h e  
c l a i m  w a s  d i s m i s s e d  b e c a u s e  t h e  p l a i n t i f f s  h a d  n e v e r  r e q u e s t e d  
t h e  i n f o r m a t i o n  a n d  a r e g i o n a l  c o m m i s s i o n  h a d  a l r e a d y  p r o m i s e d  to 
p r o v i d e  t h e  i n f o r m a t i o n .
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A. N o  P l a n

T h e  v a r i o u s  p l a n n i n g  s t a t u t e s  i m p o s e  u p o n  J:he state, 
t h e  A l a s k a  SERC, a n d  t h e  L E P C s  t h e  d u t y  t o  d e v e l o p  a n d  k e e p  c u r­
r e n t  e m e r g e n c y  p l a n s .  S A R A  T i t l e  I I I  r e q u i r e s  l o c a l  e m e r g e n c y  
r e s p o n s e  p l a n s  f o r  e x t r e m e l y  h a z a r d o u s  s u b s t a n c e s  t o  h a v e  b e e n  
c o m p l e t e d  b y  O c t o b e r  1988. 42 U . S . C . A .  S 1 1 0 0 3 ( a ) .  S A R A  T i t l e
III d o e s  n o t  p r o v i d e  a n  e n f o r c e m e n t  m e c h a n i s m  f o r  t h i s  
d e a d l i n e ; 12 h o w e v e r ,  a s  d i s c u s s e d  b e l o w ,  i n a c t i o n  a n d  u n r e a s o n­
a b l e  d e l a y  c a n  p r o v i d e  t h e  b a s i s  f o r  a  t o r t  c l a i m .  T h e  s t a t e  
p l a n n i n g  s t a t u t e s  d o  n o t  i m p o s e  d e a d l i n e s .

1. P o t e n t i a l  A l a s k a  S E R C  a n d  L E P C  l i a b i l i t y

I n a c t i o n  c a n  r e s u l t  i n  l i a b i l i t y ,  a s  c a n  u n r e a s o n a b l e  
d e l a y .  A d a m s  v. S t a t e . 5 5 5  P . 2 d  235, 2 4 0  ( A l a s k a  1 9 7 6 ) ;  S t a t e  v. 
G u i n n . 5 5 5  P . 2 d  530, 5 3 6 - 3 7  (Alaska). E P A  h a s  o b s e r v e d :

S t a t e  l a w  m a y  r e q u i r e  a S t a t e  E m e r g e n c y  R e s p o n s e  
C o m m i s s i o n  o r  a L o c a l  E m e r g e n c y  P l a n n i n g  C o m m i t t e e  
t o  d e v e l o p  a c u r r e n t  e m e r g e n c y  p r e p a r e d n e s s  o r  
h a z a r d o u s  m a t e r i a l s  r e s p o n s e  p l a n .  T h e  f a i l u r e  t o  
d e v e l o p  t h i s  p l a n  a n d  k e e p  i t  c u r r e n t  c o u l d  b e  t h e  
b a s i s  f o r  a s u i t  a g a i n s t  t h e  s t a t e  c o m m i s s i o n  o r  
l o c a l  c o m m i t t e e  b y  i n d i v i d u a l s  w h o  b e l i e v e  t h a t  
t h e y  w e r e  h a r m e d  b y  t h e  f a i l u r e  o f  t h e  c o m m i s s i o n  
o r  c o m m i t t e e  t o  c a r r y  o u t  t h e  law; i.e., t h a t  t h e  
c o m m i t t e e  w a s  n e g l i g e n t  in f u l f i l l i n g  its 
r e s p o n s i b i l i t i e s .

EPA, T o r t  L i a b i l i t y  i n  E m e r g e n c y  P l a n n i n g  5 (Jan. 1989).

F u r t h e r ,  t h e  F e d e r a l  E m e r g e n c y  M a n a g e m e n t  A g e n c y
c o n c l u d e d :

[A] s t a t e  s t a t u t o r y  d u t y  t o  h a v e  a c u r r e n t  e m e r­
g e n c y  p r e p a r e d n e s s  d i s a s t e r  p l a n  i m p o s e s  a n  
o b l i g a t i o n  o n  t h e  g o v e r n m e n t a l  j u r i s d i c t i o n  t o  
p r e p a r e  a p l a n .  F a i l u r e  t o  c a r r y  o u t  a s t a t u t o r y

12 T h e  H o u s e  R e p o r t  a c c o m p a n y i n g  t h e  b i l l  w h i c h  p r o v i d e d  m u c h  
o f  t h e  t e x t  f o r  S A R A  T i t l e  I I I  s t a t e s ,  " T h e r e  is n o  p e n a l t y  f o r  
v i o l a t i o n  o f  t h e  t i m e f r a m e s  o u t l i n e d  a b o v e ,  b u t  t h e  C o m m i t t e e  
f e e l s  t h a t  t h e  s t r o n g  p u b l i c  s e n w i m e n t  f o r  e m e r g e n c y  p l a n n i n g  
w i l l  e n s u r e  p r o m p t  a c t i o n . " H.R. Rep. No. 9 9 - 2 5 3 ( 1 ) ,  9 9 t h  Cong., 
1 s t  S e s s . ,  V o l .  4, a t  113 (1985), r e p r i n t e d  in 1 9 8 6  U . S . C . C . A . N .  
2835, 2895.
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d u t y  m i g h t  l e a d  t o  l i a b i l i t y  e v e n  t h o u g h  t h e  e m e r­
g e n c y  m a n a g e m e n t  s t a t u t e  i n c l u d e s  a n  i m m u n i t y  
p r o v i s i o n  . . . .  T h e  s t a t u t o r y  i m m u n i t y  i n  t h e  
e m e r g e n c y  p r e p a r e d n e s s  l a w  m i g h t  n o t  p r o t e c t  a 
j u r i s d i c t i o n  t h a t  f a i l e d  t o  c a r r y  o u t  a  l e g a l  d u t y  
(to d e v e l o p  a n d  m a i n t a i n  a n  e m e r g e n c y  p l a n  . . . 
w h e r e  t h e  i m m u n i t y  is p r o v i d e d  o n l y  d u r i n g  a 
d e s i g n a t e d  d i s a s t e r .

J o h n  C. P i n e ,  F e d e r a l  E m e r g e n c y  M a n a g e m e n t  A g e n c y ,  T o r t  L i a b i l i t y  
of G o v e r n m e n t a l  U n i t s  i n  E m e r g e n c y  A c t i o n s  a n d  A c t i v i t i e s  12 
(July 1988).

T h us, t h e  f a i l u r e  t o  d e v e l o p  a p l a n  o r  t o  k e e p  i t  c u r­
r e n t  a r g u a b l y  m i g h t  p r o v i d e  t h e  b a s i s  f o r  a n e g l i g e n c e  c l a i m  
a g a i n s t  t h e  st a t e .

2. L i a b i l i t y  o f  r e s p o n d e r s

I n  t h e  a b s e n c e  o f  a n  e m e r g e n c y  r e s p o n s e  p lan, t h o s e
p e r s o n s  i n v o l v e d  in a r e s p o n s e  a c t i o n  h a v e  a c o m m o n  l a w  d u t y  to  
u s e  d u e  c a r e  a n d  m a y  h a v e  a s t a t u t o r y  d u t y  t o  m e e t  a p p l i c a b l e  
s t a t u t o r y  o r  r e g u l a t o r y  s t a n d a r d s  of  care.

B. P l a n  U n d e r  D e v e l o p m e n t

1. P o t e n t i a l  A l a s k a  S E R C  a n d  L E P C  l i a b i l i t y  

A  p l a n  u n d e r  d e v e l o p m e n t ,  i n c l u d i n g  i n t e r i m  p l a n 3 ,  m a y
p o t e n t i a l l y  p r o v i d e  s o m e  g u i d a n c e  d u r i n g  a r e s p o n s e  a c t i o n .  
H o w e v e r ,  as  d i s c u s s e d  above, n e g l i g e n c e  m a y  b e  f o u n d  w h e r e  
i n a c t i o n  o r  i n e x c u s a b l e  d e l a y  r e s u l t  in i n j ury.

R e s p o n d e r s  h a v e  a c o m m o n  l a w  d u t y  t o  u s e  d u e  c a r e  a n d  
m a y  h a v e  a s t a t u t o r y  d u t y  o f  c a r e  d e r i v e d  f r o m  a p p l i c a b l e  
s t a t u t o r y  r e q u i r e m e n t s .

C. A p p r o v e d  P l a n

1. P o t e n t i a l  A l a s k a  S E P C  a n d  L E P C  l i a b i l i t y

2 . L i a b i l i t y , o f _,r.?sp.onag.£s.

W i t h  r e s p e c t  t o  h i g h w a y  e n g i n e e r i n g  p l a n s ,  t h e  c o u r t  
h a s  r e m a r k e d ,  " T h e  s t a t e  n e e d  n o t  g u a r a n t e e  a p e r f e c t  p l a n  o r
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r e s u l t s .  B u t  t h e  s t a t e  is l i a b l e  f o r  a  f a i l u r e  t o  e x e r c i s e  
r e a s o n a b l e  c a r e  a n d  s k i l l . "  M o l o s o  v. S t a t e . 644 P . 2 d  205, 217 
(A l a s k a  1982). B y  a n a l o g y ,  p r o v i d e d  t h e  A l a s k a  S E R C  a n d  t h e  
L E P C s  e x e r c i s e  r e a s o n a b l e  c a r e  a n d  s k i l l  i n  t h e  p r e p a r a t i o n ,  
r e v i e w ,  a n d  a p p r o v a l  o f  t h e  e m e r g e n c y  r e s p o n s e  p l a n s  a n d  f o l l o w  
a p p l i c a b l e  s t a t u t o r y  r e q u i r e m e n t s ,  t h e  s t a t e  w i l l  m o s t  l i k e l y  
e n j o y  i m m u n i t y  f r o m  a n y  c l a i m  f o r  d a m a g e s  a r i s i n g  f r o m  n e g l i g e n c e  
i n  t h e  p l a n n i n g  p r o c e s s .

2. L i a b i l i t y  of r e s p o n l e r s

E v i d e n c e  o f  c o n d u c t  in a c c o r d a n c e  w i t h  a n  e m e r g e n c y  
p l a n  o r  d e p a r t i n g  f r o m  a p l a n  m a y  b e  w e i g h e d  i n  d e t e r m i n i n g  
l i a b i l i t y .  F o r  e x a m p l e ,  in S t a t e  v. A b b o t t . 4 9 8  P . 2 d  712 ( A l a s k a  
1972), t h e  p l a i n t i f f  i n t r o d u c e d  i n t o  e v i d e n c e  t h e  D e p a r t m e n t  of 
H i g h w a y s '  S t a n d a r d  O p e r a t i n g  P r o c e d u r e s  (S.O.P.s) f o r  w i n t e r t i m e  
h i g h w a y  m a i n t e n a n c e . 13 W i t h  r e s p e c t  t o  t h e  S . O . P . s ,  t h e  c o u r t  
no t e d ,  " F a i l u r e  t o  c o m p l y  w i t h  t h e  S . O . P . s  w o u l d  s e e m  t o  b e  o p e r­
a t i o n a l  n e g l i g e n c e  r a t h e r  t h a n  p o l i c y - m a k i n g  d i s c r e t i o n . "  498 
P . 2d  a t  722 n . 30. T h e  S.O.P. q u o t e d  in  f o o t n o t e  13 r e s e m b l e s  in 
l e v e l  of d e t a i l  m a n y  of t h e  p r o v i s i o n s  t h a t  w o u l d  b e  f o u n d  i n  an  
e m e r g e n c y  p l a n .  T o  t h e  d e g r e e  t h e  v a r i o u s  e m e r g e n c y  p l a n s  m a y  b e  
a n a l o g i z e d  t o  t h e  S . O . P . s ,  a n d  d e p e n d i n g  o n  t h e  c i r c u m s t a n c e s  of 
t h e  r e s p o n s e ,  t h e  f a i l u r e  t o  c o m p l y  w i t h  a p l a n  m a y  b e  f o u n d  t o  
b e  o p e r a t i o n a l  n e g l i g e n c e  a n d  n o t  immune.

S .O.P. 4 3 0 1 - 0 6 ,  f o r  e x a m p l e ,  p r o v i d e d :

S a n d i n g  c r e w s  m u s t  b e  d i s p a t c h e d  a t  t h e  f i r s t  
i n d i c a t i o n  t h a t  t r a f f i c  is h a v i n g  d i f f i c u l t y ,  w i t h  
p a r t i c u l a r  a t t e n t i o n  g i v e n  t o  i n t e r s e c t i o n  a n d  
g r a d e s .  M a i n t e n a n c e  c r e w s  in o u t l y i n g  a r e a s  m u s t  
k e e p  s t e e p  g r a d e s  a n d  s h a r p  c u r v e s  w e l l  sanded, 
w o r k i n g  o v e r t i m e  a n d  a t  n i g h t  if c o n d i t i o n s  w a r­
rant. M a i n t e n a n c e  f o r e m a n  m u s t  b e  a l e r t  t o  t h i s  
c o n d i t i o n  a n d  p l a n  a c c o r d i n g l y ,  a n d  e m p l o y e e s  
s h o u l d  b e  i n s t r u c t e d  t o  r e p o r t  f o r  d u t y  w h e n  
i n c l e m e n t  w e a t h e r  t h r e a t e n s .  S a n d i n g  o p e r a t i o n s  
m u s t  c o n t i n u e  as  l o n g  a s  c o n d i t i o n s  w a r r a n t .  
F i r s t  p r i o r i t i e s  s h o u l d  b e  g i v e n  t o  hills, 
i n t e r s e c t i o n s  a n d  c u r v e s .

Q u o t e d  in A b b o t t . 498 P . 2d  a t  722 n.30.
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VI. P E R S O N A L  L I A B I L I T Y  O F  T H E  M E M B E R S  O F  T H E  A L A S K A  S E R C ,  T H E  
L E P C S .  A N D  T H E  H S S T R C ______________________________________________________

T h e  p e r s o n a l  l i a b i l i t y  o f  t h e  m e m b e r s  o f  t h e  A l a s k a  
SE RC, t h e  L E P C s ,  a n d  t h e  H S S T R C  h a s  b e e n  of c o n c e r n ,  a n d  d u r i n g  
t h i s  l e g i s l a t i v e  s e s s i o n ,  H o u s e  B i l l  No. 4 0 7  a n d  S e n a t e  B i l l  No. 
359, w h i c h  w o u l d  p r o v i d e  i m m u n i t y  f r o m  p e r s o n a l  l i a b i l i t y ,  w e r e  
i n t r o d u c e d  i n t o  t h e  l e g i s l a t u r e .  T h e s e  b i l l s  w o u l d  a l s o  i m m u n i z e  
t h e  A l a s k a  SERC, t h e  LEP C s ,  a n d  t h e  H S S T R C  a s  s t a t e  a g e n c i e s .  T o  
f u r t h e r  r e s p o n d  t o  t h e  m e m b e r s '  c o n c e r n s ,  t h e  c o m m o n  l a w  o n  
o f f i c i a l  i m m u n i t y  is d i s c u s s e d  b e l o w .  T o  t h e  e x t e n t  t h e  D e p a r t­
m e n t  o f  L a w  p r e v i o u s l y  a d v i s e d  y o u  t h a t  A S  0 9 . 5 0 . 2 5 0 ( 1 )  p r o v i d e s  
s t a t e  e m p l o y e e s  i m m u n i t y  f r o m  p e r s o n a l  l i a b i l i t y ,  t h a t  a d v i c e  w a s  
i n c o r r e c t  a n d  s h o u l d  b e  d i s r e g a r d e d .  A s  d i s c u s s e d  b e l o w ,  
A S  0 9 . 5 0 . 2 5 0 ( 1 )  o n l y  i m m u n i z e s  t h e  s t a t e  a n d  s t a t e  e m p l o y e e s  a c t­
i n g  i n  t h e i r  o f f i c i a l  c a p a c i t y ,  n o t  s t a t e  e m p l o y e e s  in t h e i r  
p e r s o n a l  c a p a c i t y .  §££ A s p e n  E x p l o r a t i o n  C orp. v. S h e f f i e l d .  739 
P . 2 d  150, 162 n . 2 9  ( A l aska 1987).

A. O f f i c i a l  C a p a c i t y  S u i t s  V e r s u s  P e r s o n a l  C a p a c i t y  S u i t s

A  l a w s u i t  w h i c h  n a m e s  a n  i n d i v i d u a l  in h i s  o r  h e r
o f f i c i a l  c a p a c i t y  is a s u i t  a g a i n s t  t h e  state, n e t  t h e  i n d i v i d­
ual. T h e  p l a i n t i f f ,  if s u c c e s s f u l ,  r e c o v e r s  t h e  j u d g m e n t  f r o m
t h e  s t a t e ,  n o t  t h e  i n d i v i d u a l .  H a f e r  v. M e l o . ____ U. S .   , 60
U . S . L . W .  4001, 4 0 0 2  (Nov. 3, 1991); V e s t  v. S c h a f e r . 757 P . 2 d
588, 599 ( A l a s k a  1988). W h e n  a s t a t e  o f f i c i a l  is s u e d  in h i s  o r  
h e r  p e r s o n a l  c a p a c i t y ,  t h e  p l a i n t i f f  d o e s  n o t  c o l l e c t  t h e  j u d g­
m e n t  f r o m  t h e  s t a t e .  R a t h e r ,  t h e  p l a i n t i f f  m a y  r e c o v e r  f r o m  t h e  
i n d i v i d u a l ' s  a s s e t s ,  h i s  o r  h e r  l i a b i l i t y  i n s u r a n c e ,  a n y  o f f i c i a l  
b o n d  h e  o r  s h e  m a y  h a v e  a n d  p o s s i b l y ,  f r o m  a n  i n d e m n i f i c a t i o n
a g r e e m e n t .  S e e  V e s t . 7 5 7  P.i'.d a t  600 n.45.

B. C o m m o n  L a w  O f f i c i a l  I m m u n i t y

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  c r e a t e d  a c o m m o n  l a w  
i m m u n i t y  f o r  p u b l i c  o f f i c e r s ,  c a l l e d  " o f f i c i a l  i m m u n i t y . "  A s p e n
E x p l o r a t i o n  Corp. v. S h e f f i e l d ,  739 P . 2 d  150 ( A l a s k a  1987).
O f f i c i a l  i m m u n i t y  a p p l i e s  o n l y  t o  a d m i n i s t r a t i v e  o f f i c i a l s ,  t h a t  
is, m e m b e r s  o f  t h e  e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  o r  m e m b e r s  of  
b o d i e s  w h i c h  d o  n o t  s t r i c t l y  b e l o n g  t o  a n y  o f  t h e  t h r e e  t r a d i­
t i o n a l  b r a n c h e s  o f  g o v e r n m e n t .  Id. a t  153 n.7. T h u s ,  m e m b e r s  of 
t h e  A l a s k a  S ERC, LE P C s ,  a n d  H S S T R C  a r e  p r o t e c t e d  b y  t h e  d o c t r i n e  
o f  o f f i c i a l  i m m u n i t y .

F o r  e x e c u t i v e  a c t s  a l l e g e d  t o  v i o l a t e  c o m m o n  l a w  
r i g h t s ,  t h o  c o u r t  h a s  adop* ,d a t w o - s t e p  a n a l y s i s :  F i r s t ,  it
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m u s t  b e  d e t e r m i n e d  w h e t h e r  o r  n o t  t h e  d o c t r i n e  of o f f i c i a l  
i m m u n i t y  a p p l i e s  t o  t h e  p u b l i c  o f f i c e r ' s  a l l e g e d  n e g l i g e n t  c o n­
duct. If it d o es, t h e  s c o p e  o f  t h a t  i m m u n i t y  m u s t  b e  d e t e r m i n e d .  
A b s o l u t e  i m m u n i t y  i m m u n i z e s  an o f f i c i a l  f r o m  s u i t  a s  w e l l  as  
d a m a g e s ;  q u a l i f i e d  i m m u n i t y  e x t e n d s  o n l y  t o  d a m a g e s .  Id. a t  154, 
158 n . 17, n.19.

T h e  d o c t r i n e  o f  o f f i c i a l  i m m u n i t y  a p p l i e s  if t h e  
o f f i c e r ' s  a c t i o n s  a r e  w i t h i n  t h e  s c o p e  o f  h i s  o r  h e r  a u t h o r i t y  
a n d  a r e  d i s c r e t i o n a r y  in n a t ure. " D i s c r e t i o n a r y "  i n  t h i s  c o n t e x t  
h a s  a d i f f e r e n t  m e a n i n g  t h a n  t h a t  d i s c u s s e d  a b o v e  i n  c o n n e c t i o n  
w i t h  t h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n  t o  s t a t e  t o r t  l i a b i l­
ity. T h e  p l a n n i n g - o p e r a t i o n a l  d i s t i n c t i o n  d o e s  n o t  c o m e  i n t o  
p lay. I n s t e a d ,  t h e  c o u r t  h a s  d e s c r i b e d  a p u b l i c  o f f i c e r ' s  d i s­
c r e t i o n a r y  a c t s  a s  t h o s e  i n v o l v i n g  a m i s t a k e  in  j u d g m e n t  or  
d i s c r e t i o n ,  an  e r r o n e o u s  i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  of t h e  
law, o r  d i s c r e t i o n a r y - p o l i c y  d e c i s i o n s .  D i s c r e t i o n a r y  a c t s  in 
t h i s  c o n t e x t  r e q u i r e  p e r s o n a l  d e l i b e r a t i o n ,  d e c i s i o n ,  a n d  j u d g­
men t ;  w h i l e  m i n i s t e r i a l  a c t s  c o n s i s t  o f  o b e d i e n c e  o f  o r d e r s  o r  
t h e  p e r f o r m a n c e  o f  a d u t y  i n  w h i c h  t h e  o f f i c e r  is l e f t  w i t h  n o  
c h o i c e  of h i s  o r  h e r  own. Id. a t  155.

S o m e  e x a m p l e s  m a y  c l a r i f y  t h e  d i f f e r e n c e  b e t w e e n  d i s­
c r e t i o n a r y  a n d  m i n i s t e r i a l  acts. I n  B r i d g e s  v. A l a s k a  Hous. 
A u t h . . 375 P . 2 d  696 ( A l aska 1962), t h e  c o u r t  h e l d  t h a t  o f f i c e r s  
o f  t h e  A l a s k a  H o u s i n g  A u t h o r i t y  w e r e  i m m u n e  f r o m  p e r s o n a l  l i a b i l­
it y  f o r  d a m a g e s  w h e n  t h e  p l a i n t i f f ' s  b u i l d i n g s  w e r e  d e m o l i s h e d  
f o r  a n  u r b a n  r e n e w a l  p r o j e c t  u n d e r  a n  i l l e g a l  d e c l a r a t i o n  of 
t a k i n g .  T h e  o f f i c e r s  w e r e  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  
o f f i c i a l  d u t i e s ,  b u t  h a d  m a d e  a m i s t a k e  i n  t h e  e x e r c i s e  o f  a 
d i s c r e t i o n a r y  f u n c t i o n  i n  t h a t  t h e y  b e l i e v e d  t h e y  h a d  t h e  p o w e r  
t o  u s e  a d e c l a r a t i o n  of taking; w h e n  in f a c t  t h e y  o n l y  h a d  t h e  
p o w e r  o f  e m i n e n t  d o m a i n .

I n  S t a t e  v. S t a n l e y . 506 P . 2d 1284 ( A l a s k a  1973), an  
o f f i c i a l  o f  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  w a s  n o t  i m m u n e  
f r o m  p e r s o n a l  l i a b i l i t y  f o r  d a m a g e s  r e s u l t i n g  f r o m  t h e  s i n k i n g  of 
a c r a b  b o a t  i n  t h e  s t a t e ' s  p o s s e s s i o n .  T h e  o f f i c e r ' s  f a i l u r e  t o  
i n s p e c t  t h e  b o a t  a n d  t o  g i v e  p r o p e r  i n s t r u c t i o n s  t o  d e p a r t m e n t  
p e r s o n n e l  o n  s e c u r i n g  t h e  b o a t  o r  t o  p e r m i t  t h e  o w n e r  t o  s e c u r e  
t h e  b o a t  o c c u r r e d  a t  t h e  m i n i s t e r i a l  level.

A  s t a t e  t r o o p e r  w h o  o r d e r e d  t h e  s p e e d  l i m i t  r e d u c e d  o n  
a r o a d  u n d e r  c o n s t r u c t i o n  b e c a u s e  of p e r c e i v e d  h a z a r d o u s  c o n d i­
tio n s  w a s  f o u n d  i m m u n e  in E a r t h  M o v e r s  o f  F a i r b a n k s .  Inc. v.
S t a t e . 691 P . 2 d  2 8 1  ( A l aska 1984). T h e  c o u r t  o b s e r v e d  t h a t  t h e
t r o o p e r  " w a s  n o t  c o n f r o n t e d  w i t h  a  s i m p l e  s e t  o f  t a s k s  to  p e r­
form. H e  h a d  c o m p l a i n t s  t o  i n v e s t i g a t e ,  a  h i g h w a y  t o  e x a m i n e ,
a n d  a d i f f i c u l t  j u d g m e n t  c a l l  t o  m a k e . "  Id. a t  285.


