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S E N A T E
LETTER OF INTENT 

CS SB 208 (L&C)

The Senate Labor and Commerce Committee is concerned that 

volunteer firefighters providing volunteer service outside an 

incorporated city or borough may not be covered by workers' 

compensation. This committee encourages representatives from the 

Alaska Fire Chiefs Association, the Alaska Firefighters Association, 

the state Fire Marshal's office, the Emergency Medical Services 

Association, and the state Emergency Medical Services' office to 

meet during the interim to address this concern. Recommendations 

on how to remedy this 'ack of insurance coverage should be reported 

to the Second Session of the Seventeenth Alaska State Legislature 

by January 31, 1992, for possible legislative action.

Senator Drue Peirce, Chair 
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

SENATE LABOR AND COMMERCE 
COMMITTEE

Senate a d opted 4/19/91
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LETTER OF INTENT 

CS SB 208 (L&C)

The Senate Labor and Commerce Committee is concerned that 

volunteer firefighters providing volunteer service outside an 

incorporated city or borough may not be covered by workers' 

compensation. This committee encourages representatives from the 

Alaska Fire Chiefs Association, the Alaska Firefighters Association, 

the state Fire Marshal's office, the Emergency Medical Services 

Association, and the state Emergency Medical Services' office to 

meet during the interim to address this concern. Recommendations 

on how to remedy this lack of insurance coverage should be reported 

to the Second Session of the Seventeenth Alaska State Legislature 

by January 31, 1992, for possible legislative action.
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S e n a t a  B i l l  M o .  2 0 8

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  w o r k e r ' s  c o m p e n s a t i o n
f o r  v o l u n t e e r  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s . "

S B  2 0 8  w o u l d  p r o v i d e  w o r k e r s '  c o m p e r . s a t i o n  c o v e r a g e  b y  t h e  
s t a t e  f o r  s t a t e  c e r t i f i e d  v o l u n t e e r  E M T ' s  w h o  a r e  i n j u r e d  w h i l e  
p r o v i d i n g  e m e r g e n c y  m e d i c a l  s e r v i c e s  o u t s i d e  a n  i n c o r p o r a t e d  
c i t y  o r  b o r o u g h  a n d  w h o  a r e  n o t  o t h e r w i s e  c o v e r e d  f o r  w o r k e r ' s  
c o m p e n s a t i o n .

B a c k g r o u n d

A p p r o x i m a t e l y  t w o - t h i r d s  o f  A l a s k a ' s  t w e n t y  f i v e  h u n d r e d  s t a t e  
c e r t i f i e d  E m e r g e n c y  M e d i c a l  T e c h n i c i a n s  ( E M T ' s )  a r e  v o l u n t e e r s .  
T h e s e  v o l u n t e e r s  p r o v i d e  t h e  b a c k b o n e  o f  t h e  e m e r g e n c y  m e d i c a l  
s e r v i c e s  s y s t e m  i n  m a n y  p a r t s  o f  r u r a l  A l a s k a .  A l t h o u g h  m o s t  
v o l u n t e e r s  r e s p o n d  t o  f e w e r  e m e r g e n c y  m e d i c a l  c a l l s  t h a n  p a i d  
E M T ' s ,  t h e y  o f t e n  f a c e  s i m i l a r  h a z a r d s  a n d  a r e  a t  s o m e  r i s k  o f  
b e c o m i n g  i n j u r e d .

U n d e r  A S  2 3 . 3 0 . 0 9 2 ,  a  p o l i t i c a l  s u b d i v i s i o n  m a y  e l e c t  t o  
p r o v i d e  b e n e f i t s  a n d  c o m p e n s a t i o n  t o  v o l u n t e e r  a m b u l a n c e  
a t t e n d a n t s ,  p o l i c e m e n  o r  f i r e m e n  b y  o b t a i n i n g  i n s u r a n c e  a n d  
f i l i n g  c o p i e s  o f  t h e  p o l i c i e s  w i t h  t h e  c o m m i s s i o n e r  o f  t h e  
D e p a r t m e n t  o f  L a b o r .  H o w e v e r ,  v o l u n t e e r  E M T ' s  w h o  l i v e  i n ,  a n d  
p r o v i d e  s e r v i c e s  i n ,  u n i n c o r p o r a t e d  c o m m u n i t i e s  o u t s i d e  
o r g a n i z e d  i n c o r p o r a t e d  c i t i e s  o r  b o r o u g h s  d o  n o t  h a v e  w o r k e r ' s  
c o m p e n s a t i o n  c o v e r a g e  a t  t h e  p r e s e n t  t i m e .  A  r e v i e w  o f  t h e  
c o m p u t e r  r e c o r d s  o f  t h e  E m e r g e n c y  M e d i c a l  S e r v i c e s  S e c t i o n  i n  
t h e  D i v i s i o n  o f  P u b l i c  H e a l t h  r e v e a l s  t h a t  l e s s  t h a n  o n e  
h u n d r e d  f i f t y  s t a t e  c e r t i f i e d  v o l u n t e e r  E M T ' s  r e s i d e  i n  
u n i n c o r p o r a t e d  a r e a s  a n d  t h e r e f o r e  w o u l d  b e  e l i g i b l e  t o  r e c e i v e  
b e n e f i t s  u n d e r  t h i s  b i l l .

I f  t h i s  b i l l  p a s s e s ,  t h o s e  v o l u n t e e r  E M T ' s  w h o  r e s i d e  i n  
i n c o r p o r a t e d  c i t i e s  o r  b o r o u g h s  t h a t  e l e c t  n o t  t o  p r o v i d e  t h i s  
c o v e r a g e  w o u l d  s t i l l  n o t  b e  e l i g i b l e  t o  r e c e i v e  w o r k e r s '  
c o m p e n s a t i o n  b e n e f i t s ,  e x c e p t  i f  t h e y  h a p p e n  t o  b e  i n j u r e d  
w h i l e  p r o v i d i n g  s e r v i c e s  o u t s i d e  i n c o r p o r a t e d  c i t i e s  a n d  
b o r o u g h s .  W e  h a v e  n o  w a y  o f  e s t i m a t i n g  h o w  m a n y  v o l u n t e e r  
E M T ' s  w o u l d  b e  i n  t h i s  c a t e g o r y ,  b u t  w e  e s t i m a t e  t h a t  t h e  
n u m b e r  i s  l o w .

T h e  M a t a n u s k a - S u s i t n a  B o r o u g h  h a s  p r o v i d e d  w o r k e r s '  
c o m p e n s a t i o n  c o v e r a g e  f o r  v o l u n t e e r  E M T ' s  a n d  f i r e f i g h t e r s  f o r  
o v e r  t e n  y e a r s .  C u r r e n t l y ,  3 5 0  v o l u n t e e r s  a r e  c o v e r e d  b y  
b o r o u g h  p a i d  w o r k e r ' s  c o m p e n s a t i o n  c o v e r a g e .  A c c o r d i n g  t o  
K e v i n  K o e c h l e i n ,  D i r e c t o r  o f  E m e r g e n c y  S e r v i c e s  f o r  t h e  
M a t a n u s k a - S u s i t n a  B o r o u g h ,  o v e r  t e n  y e a r s  t h e r e  h a v e  b e e n  t w o  
l o s t  w o r k  t i m e  i n j u r i e s ,  c o s t i n g  l e s s  t h a n  $ 1 , 0 0 0  a p i e c e ,  a n d  
a n  a v e r a g e  o f  a b o u t  $ 2 , 0 0 0 . 0 0  p e r  y e a r  i n  m e d i c a l  c l a i m s .  L a s t



S B  2 0 8  P o s i t i o n  P a p e r  
P a g e  2

y e a r ,  a m o n g  t h e  v o l u n t e e r  E M T ' s ,  t h e r e  w e r e  t w o  n e e d l e s t i c k  
i n j u r i e s ,  o n e  b a c k  s t r a i n ,  a n d  o n e  l a c e r a t i o n .

P o s i t i o n

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s u p p o r t s  S B  2 0 8 .  
W e  b e l i e v e  i t  i s  o n l y  f a i r  t h a t  E M T ' s  w h o  p r o v i d e  e m e r g e n c y  
m e d i c a l  s e r v i c e s  i n  u n i n c o r p o r a t e d  a r e a s  s h o u l d  r e c e i v e  t h e  
s a m e  o r  s i m i l a r  b e n e f i t s  i f  i n j u r e d  a s  t h o s e  v o l u n t e e r  E M T ' s  
w h o  a r e  p r o v i d e d  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e  b y  a  l o c a l  
g o v e r n m e n t .  T h i s  s h o u l d  h e l p  e m e r g e n c y  m e d i c a l  s e r v i c e s  i n  
r e m o t e  r u r a l  a r e a s  t o  r e c r u i t  a n d  r e t a i n  v o l u n t e e r  E M T ' s .

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s u p p o r t s  S B  2 0 8 .

R e c o m m e n d e d

P e t e r  M .  N a k a m u r a ,  M D ,  M PH  
D i r e c t o r
D i v i s i o n  o f  P u b l i c  H e a l t h  

D a t e :  1  h  A /

A p p r o v e d  b y :
/

T h e o d o r e  A .  M a l a ,  M D ,  M PH  
C o m m i s s i o n e r
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s

D a t e : 3



— SOUTHEAST REGION
EMERGENCY MEDICAL SERVICES COUNCIL 

2 07  MOLLER DRIVE RM. 113  •  SITKA, ALASKA 9983S
TELEPHONE 9 0 7 -7 4 7 ^ 0 0 5

Senator Pearce 
P.O. Box V
Juneau, AK 99811 April 2,1991

Dear Senator Pearce,

I am writing to comment on SB208.

The bill goes a long way toward supporting the volunteer EMS workers who provide 
an essential state-mandated, sendee to Alaska for free. Senator Eliason’s bill, through 
providing worker’s compensation insurance for volunteers in Alaska’s unincorporated 
areas, supports those volunteers in a very quantifiable way. We’ve notified people 
from unincorporated areas in Southeast about the upcoming hearing on SB 208, and I 
believe you’ll be hearing from folks in places like Hollis, Gustavus, Elfin Cove and 
Port Protection who are really behind the bill. These people have no significant 
sources of local funding and rely on the state to support their work through mini 
grants (funded through the Grants to EMS Councils line item) and bills like this one 
and SB194, that would make Hepatitis B vaccinations available to volunteer EMS 
workers.

In a conversation with Jack Mason, EMS Captain for Port Protection, he noted that 
SB208 proposes to cover "emergency medical technicians...". Our experience is that 
in a lot of smaller communities, emergency trauma technicians make up the brunt of 
the emergency medical service workers. Wc, therefore, suggest that a broader 
definition of emergency medical, service workers be considiercd that would include 
the whole range of EMS volunteers.

As liason between the communities of Southeast and the state of Alaska, Southeast 
Region EMS Council fully supports SB208 and the philosophy behind i t -  supporting 
Alaska’s volunteer EMS system.
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Alaska Perm anent Fund Corporation 
P.O. Box 4-1000 Juneau, Alaska 99802-4100 

(907) 465-2047

M E M O R A N D U M

DATE: March 29,1991

TO: Senator Pat Pourchot
Co-Chair, Senate Finance

FROM: Jim Kelly
Research IfFicer

SUBJECT: Analysis of Senate B ill No. 213
Attached are two financial projections prepared by the Alaska Permanent 
Fund Corporation at your request.

F inancial Projection #1: This is the status quo case as of February 28, 
1991. It provides the benchmark against which to compare and contrast 
any changes to current law.

Financial Projection #2: This projection depicts the impacts of enacting 
SB 213. The State Constitution mandates that the Fund receive at least 
25 percent of all royalty-in-kind (REK) payments received by the State. SB 
213 would add the stipulation that all income earned on the Fund's share 
of the RIK claims which are awarded after trial in State v. Amerada Hess 
forever be excluded from Permanent Fund dividend calculations and 
instead be deposited to Fund principal. For the puipose of this analysis, it 
is assumed, in accordance with the Department of Law's most recent 
estimates, that the REK payment will be made on January 1, 1992 and 
will total $62.5 million (25 percent of $250 million).

You specifically asked for an analysis which reflects the positive impact on 
Permanent Fund principal of SB 213. Included on the following page is a 
chart which provides that information in tabular form. By the year 2005,



SB 213
March 29,1991 
Page 2

the difference in principal ^ould total $223 million which is derived from 
the following sources:

* initial deposit of $62.5 million;

* subsequent annual deposits of income earned on that deposit 
totaling $165 million;

* the $4.5 million difference between $223 million and $227.5 million 
($62.5 million plus $165 million) is accounted for by the increased 
inflation-proofing shortfall in the case of SB 213. If there were no 
inflation-proofing shortfalls in future years, the positive impacts on 
principal under SB 213 would be even greater.

(In millions of $)

Principal Principal 
FYl Stalus Quo SB 213__________ Difference

M
92 

JQ
m
_95 
J06
JZ 
M
99

__2
3

■ 4 
5

10,890 10,890
11,674 11,742 69
12,675 12,754 79
13,757 13,849 92
14,912 15,018 106
16,141 16,262 121
17,386 17,490 105
18,587 18,702 115
19,831 19,957 127
21,125 21,264 139
22,465 22,618 153____
23,858 24,026 168
25,300 25,484 185
26,796 26,998 203
28,357 28,580 223

3 «5



Alaska Perm anent Fund Corporation

FINANCIAL PROJECTIONS 
(in millions)

as of February 28,1991

G R O W T H  O F  F U N D  P R IN C I P A L U S E  O F  F U N D  IN C O M E

Dedicated Inflation D i s t r i b u t i o n s R e s e r v e s
FY Bogin Appro­ Stats Inflation FYEnd Proofing Net Inflation General Add FYEnd

171 Balance priations Revenues' Proofing Balance Shortfall Income Dividends Proofinq Fund (Delete) Balance f
S 3 0 54 54 2 1 T
1179 54 84 139 8 7
8̂0 139 344 483 32 12 12 * f

1-81 483 900 385 1,769 150 28 28 59 59 8
m 1,769 800 400 2,969 368 71 71 185 244 Hi
1:83 2,969 400 421 231 4,021 471 108 231 110 110 354 f
::84 4,021 300 366 151 4,838 530 175 151 203 557 1
:85 4,838 300 368 235 5,741 650 217 235 206 763 (
:;86 5,741 323 216 6J281 1521 303 216 501 1564 " t
:87 6,281 1,264 " 170 148 7,864 1,069 391 148 529 529 t
::88 7,864 418 303 8585 789 424 303 62 591 F
ra 8,585 228 360 9,173 868 460 360 4 44 635 1
90 9,173 267 454 9594 916 487 454 4 .. -(30). 605 _5

1 9,89< m m 437 | | !  559 l i i i ! H I 9 281!|| m m 5591 jiljijjjjiljjijjllij! H R l S ) : 493- .,--: 9
92 10,690 228 556 11574 1521 477 556 ........ w 480 1
93 11,674 284 718 12,675 1,159 514 718 (72) 408 J

K21 12,675 304 779 13,757 1547 553 779 (85) 323 E
K 2 13,757 311 844 14512 1542 598 644 (101) 222 1
: 96 14,912 315 914 16,141 1,441 C52 914 (125) 98 _5
1 7 16,141 310 936 17,386 51 1545 707 936 (98) c—t17,386 307 894 18587 168 1,653 759 894 S
8 2 18,587 292 952 19531 181 1,765 813 952 J
iiiiO 19,831 282 1,012 21,125 195 1582 870 1512
■ *1 21,125 266 1,074 22,465 209 2,003 929 1574 7
" 2 22,465 255 1,139 23558 225 2,129 991 1,139
t(|:3 23,858 236 1,205 25500 240 2560 1554 1505 ii*»

4 25,300 221 1,275 26,796 257 2,395 1,120 1575 T
iii:5 26,796 215 1,347 28557 274 2535 1,189 1547
icumuiative Totals Projected : f i i i i i j i l j j i i i i i lp l i ! iiliiiiiiiiiliillliiiiii iiiiiiiilii
|F o f FY 1991 - 2005: ilimtlllil ijiliji! 3,824 14,202 1,799 25,305 i l l I f  11,708 ill! 14,202 !!iiiil!ii!!l!!|i|l!liliiiilN H ii! ! !« ! 1 i iiiij;:tf»l

REALIZED RATE OF RETURN ASSUMPTIONS:

Nominal Inflation Raal
Fy 9 i: m m 8.50% 5.41% 3.09%
FY 92: ii: 8.50% 5.00% 3.50%
[ a ' t i l ' M S 9.00% 6.00% 3.00%

STATUS QUO

3/2891

* SOURCE: Dedicated Slate oil revenue esllmales are from the Department of 
Revenue (DOR) Fall 1990 Low Case Revenuo Forecast 

** The FY 86 Earnings Rosorve Account end balance was appropriated by 
the legislature to the princ'pal ol the Permanent Fund effoctive July 1.1986.

' • H ?



Alaska Perm anent Fund Corporation

FINANCIAL PROJECTIONS 
(in millions)

as of February 28,1991

GROWTH OF FUND PRINCIPAL

Dedicated 
FY Begin Appro- State
Balance prlatlona Revenues*

Inflation
Proofing

Inflation 
FY End Proofing 
Balance Shortfall

REALIZED RATE OF RETURN ASSUMPTIONS:

Nominal Inflation RealFV 91: 8.50% 5.41% 3.09%
FY 92:. 8.50% 5.00% 3.50%
FY9M 5: 9.00% 6.00% 3.00%

SENATE BILL NO. 213 

3/2M1

USE OF FUND INCOME

Distributions Reserves
Net

Income Dividends
Inflation
Proofing

General
Fund

Add
(Delete)

FY End 
Balance

2 1
8 7

32 12 12
150 28 28 59 59
388 71 71 185 244
471 108 231 110 110 354
530 175 151 203 557
658 217 235 206 763

1,021 303 216 501 1,264
1,069 391 148 529 529

789 424 303 62 591
868 460 360 4 44 635
916 487 454 4 (30) 60*
928 481 112) J!!;493

1,024 477 559 3 (16) 477
1,165 514 722 6 (76) 400
1,254 553 784 7 (90) 310
1,349 593 850 8 (107) 203
1,450 652 921 9 (132) 72
1,554 -707 .. 909 10 (72)
1,663 759 894 11
1,777 813 952 12
1,895 870 1,012 13
IflU 929 1,074 14
2,144 991 1,138 16
2,276 1,054 1,205 17
2/13 1,120 1,274 19
2,556 1,189 1,346 21

|iil Iwiiiisi! 
25,465 11,708

[jjitft
1,198

r f
J
f

J
J
1
1
J
£
1

_£
c
"7
~c
3

A
n

* SOURCE: Dodicatod State oil revonue estimates are from the Dopartmont of 
Rovonuo (DOR) Fall 1990 Low-Caso Rovenuo Forecast 

*• Tho FY 86 Earnings Roserve Account end balance was appropriated by 
the legislature to the prlncpaJ of the Permanent Fund effective July 1,1966.
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REPLY TO:

WALTER J. HICKEL, GOVERNOR

D E P A R T M E N T  O F L A W

OFF ICE  OF THE A TTORNE Y G ENERA L

n  1031 W  4th AVENUE SU ITE 200  
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550 
FAX: (907) 276-3697

M a r c h  27, 1991

□ KEY BANK BUILDING
100 CUSHMAN ST. SU ITE 400  
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)452-1568 
FAX: (907) 456-1317

PO. BOX K -  STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600 
FAX: (907) 463-5295

T h e  H o n o r a b l e  Pat P o u r c h o t
A l a s k a  S t a t e  S e n a t e
C o - C h a i r m a n  S e n a t e  F i n a n c e  C o m m i t t e e
P. O. B o x  V
J u n e a u ,  A K  9 9 8 1 1 - 3 1 0 0

T h i s  l e t t e r  is in r e s p o n s e  to  y o u r  r e q u e s t  t h i s  m o r n i n g
r e s p e c t i n g  t h e  f i s c a l  i m p a c t  o f  S B  213 o n  t h e  p e r m a n e n t  fu n d  
d i v i d e n d .  T h e  f o l l o w i n g  chart, b a s e d  o n  t h e  A l a s k a  P e r m a n e n t  
F u n d  C o r p o r a t i o n ' s  m o d e l  for c a l c u l a t i o n  o f  d i v i d e n d s ,  s e t s  f o r t h  
t h e  a p p r o x i m a t e  i m p a c t  cn i n d i v i d u a l  d i v i d e n d s ,  w e r e  all o f  t h e  
s t a t e ' s  R I K  c l a i m s  (w h i c h  S B  213 w o u l d  e x c l u d e  f r o m  t h e  d i v i d e n d  
s t r e a m )  p a i d  o n  J a n u a r y  1, 1992.

Re: R e q u e s t e d  i n f o r m a t i o n
r e g a r d i n g  S B  213

D e a r  S e n a t o r  P o u r c h o t

1991
1992
1993
1994
1995 
19 96 
1997 
19 ''" 
l r 4
2 i 
2 tw i 
2002
2003
2004
2005

$ 0.00 
0.19 
1.52 
2.79
4.01 
5.19
6.32 
6.55 
6.77 
7.13
7.33 
7.51 
7.69
8.01 
8.16

W i t h  a d o p t i o n  of SB 213 t h e  1 5 - y e a r  t o t a l  lo s s  to a 
p e r m a n e n t  fund d i v i d e n d  r e c i p i e n t  is a p p r o x i m a t e l y  $ 7 9 .17, h a v i n g  
a n e t  p r e s e n t  v a l u e  of  $37.65.



T h e  H o n o r a b l e  P a t  P o u r c h o t  
A l a s k a  S t a t e  S e n a t e

M a r c h  27, 1991
P a g e  2

S h o u l d  y o u  w i s h  f u r t h e r  i n f o r m a t i o n ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  m y  o f f i c e .

S i n c e r e l y ,

C H A R L E S  E .  C O L E  
A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a l

B M B r t g
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1 .  T h e  l e g i s l a t u r e  i n t e n d s  t h a t  t h e  i s s u e  r a i s e d  b y  t h e

d e f e n d a n t s '  c h a l l e n g e  f o r  c a u s e  i n  S t a t e  v .  A m e r a d a  H e s s ,  

e t  a l . ,  1 J U - 7 7 - 8 4 7  C i v .  ( S u p e r i o r  C o u r t ,  F i r s t  J u d i c i a l  

D i s t r i c t )  b e  r e s o l v e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  a s  

q u i c k l y  a s  p o s s i b l e  s o  t h a t  t h e  t r i a l  s e t  f o r  N o v e m b e r  4 ,  

■ ^ = ' • 1 9 9 1 ,  i s  n o t ^ > ^  d e l a y e d .  T h e  l e g i s l a t u r e ,  t h e r e f o r e ,  

r e s p e c t f u l l y  r e q u e s t s  t h e  d e p a r t m e n t  o f  l a w  t o  s e e k  

i m m e d i a t e  r e v i e w  o f  t h e  s u p e r i o r  c o u r t  r u l i n q ^ a n d  a l s o  

r e q u e s t s  t h e  A l a s k a  S u p r e m e  C o u r t ^ i s s u e  a  d e c i s i o n  a s  s o o n  

a s  p o s s i b l e ,  i f  n e c e s s a r y ^  i n  a d v a n c e  o f  a  f o r m a l  o p i n i o n .

I t  i s  n e t  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  i n  e n a c t i n g  A S  

2 2 . 2 0 . 0 2 2  t o  a l l o w  t h e  d i s q u a l i f i c a t i o n  o f  a  j u d g e ,  i f  

t h o ^ j u d g e  h a s  n o  f i n a n c i a l  i n t e r e s t  i n  t h e  o u t c o m e  o f  t h e  

c a s e  o t h e r  t h a n  t h a t  o f  a  t a x p a y e r  o r  P e r m a n e n t  F u n d  

d i v i d e n d  r e c i p i e n t .

X .  T h e  l e g i s l a t u r e  a l s o  r e q u e s t s  t h a t  t h e  S t a t e  s e e k  a n

e a r l y  d e c i s i o n  i n  t h i s  c a s e  o n  w h e t h e r ,  i n  l i g h t  o f  A l a s k a  

C i v i l  R u l e  4 7 ( c ) ( 1 2 ) ,  a  j u r o r  m u s t  b e  d i s q u a l i f i e d ,  i f  t h e  

j u r o r  h a s  n o  f i n a n c i a l  i n t e r e s t  i n  t h e  o u t c o m e  o f  t h e  c a s e  

o t h e r  t h a n  t h a t  o f  a  t a x p a y e r  o r  a  P e r m a n e n t  F u n d  d i v i d e n d  

r e c i p i e n t .
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I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

F I R S T  J U D I C I A L  D I S T R I C T  A T  J U N E A U

In the Matter oft

AMS ROYALTY L I T IGATION

-Becween-

STATE Or ALASKA,

Plaintiff,

COMMISSIONER OF NATURAL RESOURCES,
STATE OF ALASKA, and DIRECTOR OF 
THE DIVISION OF LANDS, STATE OF 
ALASKA,

Involuntary Plaintiffs,

-A nd-

ARCO ALASKA, INC.; ATLANTIC RICHFIELD 
COMPANY; BP EXPLORATION (ALASKA) I N C . ; 
CHEVRON U.S.A., INC.; EXXON CORPORATION; 
GETTY OIL COMPANY; THE LOUI S I A N A  LAND 
AND EXPLORATION COMPANY; H A R A T H O N  OIL 
COMPANY; MOBIL OIL CORPORATION; PHILLIPS 
PETROLEUM COHPANY; and TEXACO PRODUCING, 
INC.,

Defendants.

HLED IN THE TRIAL COURTS 
STATE OF ALASKA. FIRST DISTRICT 

AT JUNEAU

MAR 1 4  1991

By. f t Deputv

Case No.t 

1JU-77-847 Civil

ORDER
No. 91-9

(NOTICE Or INTENTION T O  GRANT DEFENDANTS* M O T I O N  
TOR DISQUALIFICATION —  SUMMARY EXPLANATION —  COMP L E T E  

OPINION T O  FOLLOW1 —  PLA I N T I F F  MAY SEEK CURATIVE LEGISLATION.]

*A fuller explanation of this c o u r t’s reasoning in reaching the conclusions 
set out in this crder will be Issued later. This summary or d e r  is issued now to 
apprise the parties of the court's intended ruling and to a l l o w  the legislature 
the opportunity to consider the enactment of curative legislation. T h e  state 
requested such an opportunity if the court's decision was th a t  relief was to be 
provided the producers on any grounds. (Reply to Defendants' Opposition to State 
of Alaska's Cross-Motion, p. 48t "(T)his court should give the legislature the 
opportunity to amend AS 43.23.045.")



Defendants, North Slope oil producers who are being sued by the state in 

a dispute over royalties owed on oil production with direct and indirect claims 

in excess of two billion dollars, have moved this court to rule that no Alaska 

judge or juror is qualified to decide this case because each has an interest in the 

outcome of the case. That is so, the producers argue, because one quarter of 

any amounts recovered will be deposited into the Alaska Permanent Fund, from 

which direct payments in the form of dividends will be paid to all Alaska 

residents. The state opposes the motion on several grounds, most prominently 

that any direct financial interest which Alaska judges and jurors might have held 

in the outcome of this case was removed by the amendment of AS 43.23.045(b) 

in 1989 to provide that "income earned on money awarded after trial in State v. 

Amerada Hess, et al. [now known as In re ANS Royalty Litigation] . . .  is not 

available for distribution to the dividend fund

RULING

Having reviewed the voluminous briefs and exhibits submitted by the 

parties and the arguments presented orally in court on February 21, 1991, the 

court rules as follows:

1. AS 43.23.045(b) removes most, but not all, of the sources of

INTRODUCTION
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revenue flowing to the Permanent Fund Dividend fund as a 
result of any judgment in this case.

2. While the motions for disqualification would be ruled untime­
ly if the basis for disqualification could be waived, the basis 
for disqualification cannot be waived in the present case.

3.a. This court and any Alaska court has a financial interest 
in the outcome of this case, as a result of the failure of 
AS 43.23.045(b) to include additional monies going to the 
Alaska Permanent Fund as a result of "Amerada Hess price 
adjustment clauses" in royalty-in-kind (RIK) contracts, which 
requires disqualification, if not cured.

3.b. Even if this or any Alaska court’s financial interest result­
ing from the failure of AS 43.23.045(b) to exclude RIK income 
is not a direct interest, it is an "other interest" which 
strongly resembles a direct interest and hence any amount2 
is sufficient to disqualify, if the statute is not amended.

3.c. The impartiality of this or any Alaska court in this litigation 
might reasonably be questioned as a result of the failure of 
AS 43.23.045(b) to exclude RIK incone. This appearance re­
quires disqualification, if the statute is not amended.

4. The rule of necessity does not mandate denial of the motion 
for disqualification. There has been no showing that there

2The precise amount by which the annual dividend might be augmented as a 
result of increased RIK obligations is disputed. The court agrees with the 
pro d u c e r s • position that it is unnecessary to quantify that amount with 
precision. In reaching the decision announced today it is sufficient for the 
court to note that such an increase would not be so insubstantial as to be do 
minimin. In their briefing and at oral argument the producers alleged that RIK 
contract adjustments would result in an increase of $81.03 in the dividend during 
the years 1990 through 2005; tho present value of that increase was given as 
$35.87. The state failed to rebut these contentions. Comport Alaska Oil Co. v. 
State of Alaska, 45 B.R. 358 (0. Alaska 1985) (disqualification not warranted 
where possible increase in dividend a mere $1.78 annually). The amounts in 
question are even greater when the interests of the judge's "spouse or minor 
children residing in his household", Code of Judicial Conduct, Canon 3.C.(l)(c), 
are considered.
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is no other forum available for trial of this case.

EXPLANATION

These conclusions will be discussed very briefly, with particular attention to the 

perceived flaw in the amendment to AS 43.23.045(b).

I. AS 43.23.045(b) removes most, but not all, of the sources of 
revenue flowing to the Permanent Fund Dividend fund as a 
result of any judgment in this case.

As a piece of curative legislation, AS 43.23.045(b) is unique. Not only 

was it passed in response to a particular case, but it has application only to that 

case.3 In these circumstances, the intent of the legislature must be interpreted 

broadly, for it is clear that the legislature intended to and made a good faith 

effort to cure the problem posed by this case and this case alone. It might well 

be thought that the legislature intended to do whatever was necessary to cure 

whatever problem gave rise to the need to disqualify Alaska residents from

3While legislatures on occasion pass legislation in response to particular 
cases, this court is unaware of any such legislation which had a pplication only 
to that one case. The closest example located by the court is H.R. 3054, 78th 
Cong., 2nd Sess. (1944), 58 Stat. 272 (1944) amending 32 Stat. 823., (1903) 15 
U.S.C. $29 (1940). That legislation was also passed in regard to a problem 
involving disqualification of judges. A  federal law provided that six justices 
are required for a quorum of the Supreme Court. In an important antitrust case 
disqualification by four justices made it impossible for the Court to act. 
Congress adopted the statute cited above, which provided that in any case where 
the Supreme Court was unable to act because of inability to convene a quorum of 
the Court, the case would be certified to the circuit court of appeals from the 
originating circuit, and that the senior circuit judge and next two judges in 
seniority should comprise the court which would hear and finally d ecide the case. 
There would be "no review of such decision by appeal or certiorari or otherwise." 
The application of the legislation was limited to "every case pending before the 
Supreme Court of the United States on the date of its enactment."

O r d e r  No. 91-9 Re: D i s q u a l i f i c a t i o n
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acting as judge or jurors in this case. Cases and authorities ? upporting the 

proposition that it is the court’s duty to determine the legislature’s intent and 

then carry it out support this very expansive argument.4 It is persuasive with 

regard to past royalty payments, future payments affected by any declaratory 

judgment of this , and to interest on interest, and the court concludes that 

the phrase "money awarded after trial" is broad enough to cover these items.

Yet any determination of legislative intent must ultimately be based on the 

words of the statute, and must consider the entire legislative history of the 

document.3 Neither the words of the statute — principally, "money awarded 

after trial in State v. Amerada Hess, et al." -  nor the legislative history -  which

contains no mention at all of the effect of a decision in this case on the third-

party royalty-in-kind contracts — is sufficient to establish that the curative 

legislation extends to the royalty-in-kind contracts with third parties. While 

remedial statutes are generally to be liberally construed, nevertheless words and

*See generally United States v. Hardcastle, 10 Alaska 254 (D.Alaska [First 
Division, Ketchikan] 1942) (fundamental rule of statutory construction is to 
ascertain and give effect to the expressed intention of the legislature); Tesoro 
Alaska Petrolatum Co. v. Kenai Pipe Line Co., 746 P.2d 896 (Alaska 1987); Kenai 
Penninsula Borough v. Andrus, 436 F.Supp. 288 (D.Alaska 1977) (literal reading 
which would be contrary to legislative purpose to be avoided if the statute can 
be read in a manner consistent with its words and purposes). The legislature 
does not always "speak cogently", Blackard v. City National Bank, 16 Alaska 344, 
142 F.Supp. 753 (D.Alaska [Third Division, Anchorage) 1956).

*That history ought to include the antecedent historical conditions in 
which the legislation was proposed, as well as any letter of transmittal from the 
governor, the committee w o r k  and floor debates, and related materials.
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phrases are to be given their common, ordinary meaning where a statute contains 

such word or phrase without defining it. AS 01.10.040; State v. Lambert, 694 

P.2d 791 (Alaska App. 1985). And while it is true that "words are inexact tools 

at best", Harrison v. Northern Trust Co., 317 U.S. 476 (1943), it is also true 

that liberal statutory construction should not result in "the exercise of the 

legislative power of amendment under the mask of so-called interpretation". 

State v. Baker, 102 N.E. 732, 734 (Ohio 1913). While the court believes that 

the words of the statute may fairly be read to encompass any monies received 

within the framework of the Amerada Hess/ANS case, the same cannot be said 

as to any increased liability by nonparty RIK purchasers. The court has 

carefully reviewed all legislative history available to it, but has located not a 

single reference to the royalty-in-kind question, either by a legislator or by any 

of the bill’s sponsors. Mindful that its role is to apply statutes and not to write 

(or rewrite) them, the court must defer to the legislature to deal with this 

question as it sees fit.

2. While the motions for disqualification would be ruled untime­
ly if the basis for disqualification could be waived, the basis 
for disqualification cannot be waived in the present case.

As to untimeliness generally, see United States v. Patrick, 542 F.2d 381,

O r d e r  No. 91 - 9  Re: D i s q u a l i f i c a t i o n
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390 (7th Cir. 1976), cert den. 430 U.S. 931 (1977) (well settled that party must 

raise disqualification of judge at earliest moment). However, some bases for 

disqualification are not waivable in Alaska. AS 22.20.020(b) (only certain bases 

for disqualification may be waived, direct financial interest is not one of those 

listed).

3 .a. This court and any Alaska court has a financial interest 
in the outcome of this case, as a result of the failure of 
AS 43.23.045(b) to include additional monies going to 
the Alaska Permanent Fund as a result of "Amerada Hess price 
adjustment clauses" in RIK contracts, which requires dis­
qualification.

See also In re Cement Antitrust Litigation, 688 F.2d 1297, 1308 (9th Cir. 

1982), aff’d 459 U.S. 1191 (1983). Cf. Beattie ex rel. Beattie v. United States, 

635 F.Supp. 481, 492 (D. Alaska 1986) aff’d sub nom. Greisen ex rel. Greisen 

v. United States, 831 F.2d 916 (9th Cir. 1987), cert den. sub nom. Beattie v. 

United States, 485 U.S. 1006 (1988) (while analogy imperfect, Alaska 

Permanent Fund dividends not substantially different from corporate dividend).

3.b. Even if this or any Alaska court’s financial interest result­
ing from the failure of AS 43.23.045(b) to exclude RIK income 
is not a direct interest, it is an "other interest" which 
strongly resembles a direct interest and hence any amount 
is sufficient to disqualify.

O r d e r  Ho. 91-9 Re: D i s q u a l i f i c a t i o n
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Alaska Code of Judicial Conduct, Canon 3.C .(l)(c); In re Virginia Electric 

& Power Co., 539 F.2d 357, 368 (4th Cir. 1976); Note, Disqualification of 

Judges and Justices in the Federal Courts, 86 Harv. L. Rev. 736 (1973).

3.c. The impartiality of this or any Alaska court in this litigation 
might reasonably be questioned as a result of the failure of
AS 43.23.045(b) to exclude RIK incone. This appearance requires 
disqualification.

Alaska Code of Judicial Conduct, Canon 3.C.(1). Cf. Liljeberg v. Health . 

Services Acquisition Corp., 486 U.S. 847 (1988) (construing similar federal 

statute).

4. The rule of necessity does not mandate denial of the motion for 
disqualification. There has been no showing that there is no other 
forum available for trial of this case.

Hudson v. Johnstone, 660 P.2d 1180 (Alaska 1983). United States 

Constitution, Article in, Section 2, Clause 1; 28 U.S.C. §1251(b)(3) (original 

jurisdiction of United States Supreme Court).

CONCLUSION

AS 43.23.045(b) removes all sources of revenue flowing from the 

Permanent Fund to the dividend fund but one: money received in respect of RIK

O r d e r  No. 91 - 9  Re: D i s q u a l i f i c a t i o n
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contract adjustment clauses. As a result of this failure, Alaska judges who 

receive Permanent Fund dividends have a direct financial interest or an other 

interest which strongly resembles a direct interest in the outcome of this case. 

The impartiality of any Alaska judge in this litigation might reasonably be 

questioned, requiring disqualification.

The motion for disqualification is not untimely, because the conflict arising 

from a financial interest cannot be waived.

The doctrine of necessity does not apply in mis case.

The court’s decision will become final, unless, within 75 days of the date 

of this order, the legislature enacts curative legislation; that is, legislation which 

clearly and explicitly precludes Alaska Permanent Fund monies realized by the 

state as a result of "Amerada Hess contract adjustments" in RIK contracts, or 

interest earned on such monies, or on the earnings of such monies, from being 

placed in the dividend fund.6

IT IS SO ORDERED.

*Thie order only givea notice of the court'a intent to grant tha 
diaguallfication motion in the event of the State of Alaska's failure t o  amend 
the atatute. The court retaina juriadiction of the case, and the Fourth Amended 
Caae Management and Scheduling Order romaina in affect. Given plaintiff'a 
request to aeek curativa legialation if necessary, see n.l, and this court's 
commitment to bring this case to raaolution within tha time sat out in the Fourth 
Amended Case Management and Scheduling Order, the court would not view with favor 
a motion for continuance brought by any party where it appeared that that party 
had failed to make diligent preparation during the 75-day period.
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DONE at Juneau this 14th day of March, 1991.

WALTER L. CARBENETI 
SUPERIOR COURT JUDGE
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Alaska State Legislature
D uring  Session 

P.O. Box V 
J u n e a u ,  A laska 99811 

(907) 465-2828

RECEIVED MAY 1 3 1991

Senator Virginia Collins

May 13, 1991

Representative Dave Donley 

House Judiciary Chair 

Room 122 

Capitol Building 

Juneau, Alaska 99811

Dear Representative Donley:

I would appreciate the scheduling of a teleconference on todays' 

House Judiciary meeting. There are people in Anchorage who want to hear 

and testify on the Workers Compensation Bill. This bill affects these 

people and I ask that you allow them this public process.

I have made arrangements for all who want to testify to be notified 

at the time of the Judiciary hearing. My staff, Nanci Spear, will be 

available to monitor the equipment in the Committee room if necessary.

Thank you for your consideration.

D uring  In terim  
3111 C  S tree t,  Suite 510 

A nchorage, Alaska 99503 
(907) 561-2040

Q ) P n i N T I D O N H f C V C U D r A P t r t
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H O U S E  CS F O R  CS F O R  S E N A T E  B IL L  NO . 219 (L&C)

IN T H E  LEGISLATURE OF T H E  STATE O F  ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY T H E  HOUSE  L A B O R  AND C O M M E R C E  C O M M I T T E E

OfTcrcd: 5/13/91
Referred: Judiciary
Spunsor(s) :  SENATE L AB O R  AND C O M M E R C E  C O M M I T T E E  BY R EQUEST

A B IL L  

F O R  AN A C T  E N T IT L E D

1 "A n A ct re la t in g  to  workers* co m pensa tion  a n d  civil liability for w orkp lace  solely

2 inspections; an d  p rov id in g  fo r  an  effective da te ."

3 B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A LA SK A :

4 * Section  I. PU R PO SE O F  SECTIO N S II) A N D  13. (a) ll is the purpose o f  see. II) o f  this Act to

5 amend AS 23.30 to provide that an insurer is not liable for providing or failing to provide safety

6 inspections or safety advisory services; this am endm ent would decide a public policy question concerning

7 the liability o f  an insurer lor the performance o f  a safety inspection or safely advisory service raised in

8 Van Bienc v. ERA Helicopters, Inc., 779 P.2d 315 (Alaska 1989).

9 (b) It is the purpose o f  sec. 13 o f this Act to amend AS 23.311.265(15) to reaffirm the original

10 intent o f  changes made to this definition in see. 24, ch. 93, SLA 1980, to include prior temporary total

11 disability paym ents within the definition o f  gross wages.

12 ♦ Sec. 2. AS 2 3 .3 0 .0 4 l(k) is repealed and reenacted to read:

13 (k) The em ployer shall pav com pensation to an employee eligible for reemployment

14 benefits, as follows:

SB02I9C •I* IICS CSSB 219(1.AC)
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t o

1 (1) until the em ployee reaches medical stability or the reemploym ent plan is

2 completed or terminated, whichever com es first, temporary disability benefits shall be paid;

3  (2) if the em ployee reaches medical stability or has been found eligible for reem-

4 ployment benefits, temporary disability benefits shall cease and permanent impairment benefits

5 shall then be paid biweekly at the em ployee’s temporary total disability rate until plan

6 completion, termination, o r  exhaustion o f  permanent impairment benefits; permanent impairment

7 benefits remaining unpaid upon completion or termination o f the plan shall be paid to the

8 employee in a single lump sum;

9 (3) if the em ployee’s perm anent impairment benefits arc exhausted before the

10 completion or termination o f  the reemployment plan, the em ployer shall pay, on a biweekly basis,

11 an amount equal to 60 percent o f  the em ployee’s spendable weekly wage as determined under

12 A S  23.30.220, not to exceed $525, until the completion or termination o f  the plan;

13 (4) if the em ployee reaches medical stability before an impairment rating is given

14 as provided in A S  23.30.190, except for the first 30 days the em ployee shall be paid 60 percent

15 o f  the em ployee’s spendable weekly wage until an impairment rating is given; benefits paid more

16 than 30  days after medical stability but before an impairment rating is given shall be offset from

17 the total sum o f  permanent impairment benefits due to the employee; after the em ployee reaches

18 medical stability and an impairment rating is given, all benefits paid shall be included as

19 permanent impairment benefits;

20 (5) benefits related to the reemployment plan may not extend past two years from

21 the date o f  the initiation o f  the 60  percent payment o f  the em ployee’s spendable weekly wage,

22 plan approval, or plan acceptance, whichever date occurs first, at which lime the benefits expire;

23 (6) if  the em ployer controverts the em p lo y ee 's  claim o r appeals a ruling o f  the

24 administrator or the board and the controversion or appeal delays completion o f  an evaluation.

25 development, com m encem ent o r  completion o f  a plan

26 (A ) the em ployer shall pay the em ployee 60 percent o f  the spendable

27 weekly wage during the period o f  controversion or appeal, except that temporary

28 disability benefits shall be paid until the em ployee reaches medical stability;

29 (B) the two-year limitation on payment o f  benefits in (5) o f  this subsection

30 docs not begin to run or is lolled; and

31 (C ) paym ents made at 60 percent o f  the em ployee’s spendable weekly

l i e s  CSSli 2I9(L&C) -2- S()02l9c
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1 wage during controversion or appeal may not be offset from permanent impairment

2 benefits due to the employee.

3 * Sec. 3. AS 23.30 is am ended by adding a new section to read:

4 Sec. 23.30.047. BENEFITS FOR HEALTH IN SU RAN CE, (a) An em ployer who pays

5 compensation to an injured employee under AS 23.30.04 l(k), 23.30.180, 23.30.185, 23.30.190,

6 23.30.200, or 23.30.215, and who provided health insurance to the employee at the date o f  injury

7 shall also reimburse the em ployee for health insurance coverage for the employee and covered

8 dependents, as provided in this section.

9 (b) Payment required under this section is equal to the em ployer’s current contribution

10 for health insurance or the amount paid by the employee for replacement coverage, whichever

11 amount is less. Payment required under this section com m ences when the em ployee’s health

12 insurance provided by the em ployer’s contribution ceases and shall continue until the em ployee

13 is no Irngcr receiving compensation described in (a) o f  this section, or for 18 months, w hichever

14 period is shorter.

15 (c) Payment is not required under this section until the em ployee provides proof o f  health

16 insurance coverage. In this subsection, "health insurance" includes

17 (1) an individual policy o f  health insurance; or

18 (2) a notice o f  self-payment for continuance o f  coverage required under 29 U.S.C.

19 1161 (Consolidated Omnibus Budget Reconciliation Act o f  1985) or under a union health or

20 welfare trust agreement.

21 (d) If benefits required under this section are not paid within 3(J days after the employer

22 receives a request for payment, the em ployer shall pay a penalty equal to 25 percent o f  the

23 amount due.

24  * Sec. 4. AS 23.30.075(b) is am ended to read:

25 (b) If an em ployer fails to insure and keep insured em ployees subject to this chapter or

26 fails to obtain a certificate o f  self-insurance from the board, upon conviction, the court m av

27 [SHALL] impose a fine o f  un  to $10,000 and may impose a sentence o f  imprisonment for not

28 more than one year. In ad d itio n , the b o a rd  m av im pose a civil p en a lty  o f  u n  to th re e  lim es

29 the m an u a l  ra te  th a t  w ould  have been  ch a rg e d  for the  e m p lo y e r 's  in su ra n c e  p re m iu m

30 d u r in g  the  period  the e m p lo y e r  failed to ob ta in  in su ran ce .  If an employer is a corporation,

31 all persons who, at the time o f  the injury or death, had authority to insure the corporation or
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1 apply for a certificate o f  self-insurance (,] and the person actively in charge o f  the business o f

2 the corporation shall be subject to the penalties prescribed in this subsection and shall be

3 personally, jointly, and severally liable together with the corporation for the payment o f  all

4 compensation or o ther benefits for which the corporation is liable under this chapter if the

5 corporation at that time is not insured or qualified as a self-insurer.

6 * Sec. 5. AS 23.30.095 is amended by adding a new subsection to read:

7 (I) The em ployer shall provide to the em ployee one round trip coach fare airline ticket

8 to the place at which an examination described under (c) o f  this section is performed and two

9 days per diem at the rate paid to state em ployees who travel outside the state if the examination

10 requires the em ployee to travel outside the state. If the em ployee objects to the physic ian’s

11 report o f  the examination, takes the deposition o f the physician and the deposition is taken

12 outside the state, or if the em ployer takes the deposition o f  the physician who performs the

13 examination and the deposition is taken outside the state, the em ployer shall provide one round

14 trip coach fair airline ticket to the location o f the deposition and two days per diem at the rate

15 paid to state em ployees who travel outside the state.

16 * Sec. 6. A S 23.30.107 is amended to read:

17 Sec. 23.30.107. RELEASE O F IN FO R M A T IO N : C O N F ID F N T 1 A L IT Y . Upon request,

18 an employee shall provide written authority to the employer, carrier, rehabilitation provider, or

19 rehabilitation administrator to obtain medical and rehabilitation information relative to the

20 employee’s injury a n d  a nv prior injury. Except for medical records released to the

21 em p lo y er ,  c a r r ie r ,  reh ab il i ta t io n  p ro v id e r ,  r e h a b i l i ta t io n  a d m in is t r a to r ,  o r  o th e r  perso n

22 selected by the  em ployee , the  em p lo y ee ’s m ed ica l r e c o rd s  in th e  possession o f  the  division

23 o f  w o rk e r s ’ co m p en sa tio n  a r e  confiden tia l  a n d  a r e  not su b jec t  to the  pub lic  rec o rd s

24 inspection  rc m ii re m c n ts  of AS 09.25.110 - 09.25.121.

25 * Sec. 7. AS 23.30.110 is am ended by adding a new subsection to read:

26 (h) If the board determines that the em p lo y ee’s injury resulted from the em ployer 's

27 wilful, serious, and repeated violation o f state or federal occupational safety or health guidelines,

28 the board shall report the violation to the Occupational Safely and Health Review Board

29 (AS 18.60.057).

30 * Sec. 8. AS 23 .30 .155(o) is am ended to read:

31 (o) The division o f  w o rk e r s ’ co m pensa tion  [BO ARD] shall promptly notify the division
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1 o f  insurance if  the division o f  w o rk e r s ’ co m p en sa tio n  fBOARDl determ ines that the em ployer’s

2 insurer, inc lud ing  a n  a d ju s te r  fo r  a se lf- in su red  e m p lo y e r , has tiled a notice o f  co n tro v ers io n

3 fo r  a  frivolous o r  u n fa i r  rea so n . Notice o f  frivolous o r  u n fa i r  co n tro v ers io n  is re q u i re d  even

4 i f  a h ea r in g  is not held o r  co m pensa tion  is no t a w a rd e d  bv the h o a rd  [FRIV OLOU SLY OR

5 UN FAIRLY C O N TR O V ER TED  C O M PEN SA TIO N  DUE UNDER TH IS  CH A PTER]. Alter

6 receiving notice from the division o f  w o r k e r s ’ co m pensa tion  [BOARD], the division ol

7 insurance shall determine if the insurer o r  a d ju s t e r  has committed an unfair claim settlement

8 practice under AS 21.36.125. I f  the  d ivision o f  w o rk e r s ’ co m pensa tion  d e te rm in e s  th a t  an

9 a d ju s te r  for a se lf- insured  em p lo y e r  has  filed a notice o f  co n trov ers ion  fo r  a frivolous o r

10 u n fa i r  reaso n , the  h o a rd  shall co n s id e r  the se lf- insured  e m p lo y e r ’s c la im s ad ju s t in g

11 p rac t ices  a n d  m av  cancel o r  fail to ren ew  the  e m p lo y e r ’s se lf- in su rance  ce r tif ica te .

12 * Sec. 9. AS 23.30.155 is am ended by adding a new subsection to read:

(p) Compensation due an employee under this chapter shall be paid by negotiable bank

check that can be cashed not more than three business days after being issued.

* Sec. 10. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.232. C IV IL  LIABILITY FOR W O R K PLA C E SA FETY  INSPECTIO NS. A

L
 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable

for civil dam ages as a result o f  an act or omission in performing or failing to perform a

19 workplace safety inspection or a safety advisory servicc# uule>;>; tho carrie r ’;!, agen t’s, •o r -
_____ (j— H-ff

20 assoeta l ion-’s-ttet-or failwiMo acLcoftstttritCs rccKlCTw-oi-inlc.n&witf -m iscfflHUicL- #

21 * Sec. 11. AS 23.30 is amended by adding a new section to read:

22 Sec. 23.30.238. V O LU N TEER E M ER G EN C Y  M ED ICA L TEC H N IC IA N S AS

23 EM PLOYEES, (a) A person who is injured during the course and within the scope o f  providing

24 service as a volunteer emergency medical technician is an employee o f the state for purposes o f

25 this chapter if the person

26 (1) is certified by the state under AS 18.08 as an em ergency medical technician;

27 (2) provides emergency medical service outside an incorporated city or borough;

28 and

29 (3) is not otherwise covered for that injury by an em ployer’s w orkers’

30 compensation insurance policy or self-insurance certificate.

31 (b) The gross weekly earnings for a person receiving benefits under this section shall be
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the gross weekly earnings paid a lull-time emergency medical technician employed in the city 

or borough nearest to the place where the injury occurred, or, if the nearest city or borough has 

no full-time em ergency medical technician, at a reasonable figure previously set by the nearest 

city or borough to make this determination, but in no case may the gross weekly earnings for 

calculating compensation be less than the minimum wage computed on the basis o f  40 hours o f  

work a week.

* Sec. 12. AS 23.30.265(2) is am ended to read:

(2) "arising out o f  and in the course o f  employment" includes employer-required 

or supplied travel to and from a remote job  site; activities performed at the direction or under the 

control o f  the employer; and em ployer-sanctioned activities at employer-provided facilities; but 

excludes rec rea t io n a l  activ ities sp o n so red  by the  em p lo y e r  th a t  a re  p e r fo rm e d  a t  facilities 

not p ro v id ed  bv the  em p lo y er ,  unless p a r t ic ip a t io n  is re q u ire d  as a cond ition  o f  

em p lo y m en t,  an d  activities of a personal nature away from employer-provided facilities;

* Sec. 13. AS 23.30.265(15) is am ended to read:

(15) "gross earnings" means periodic payments [,) by an em ployer to an employee 

for em ployment before any authorized or lawfully required deduction or withholding o f  money 

by the employer, including wanes [CO M PEN SA TIO N  T H A T  IS] deferred at the option o f  the 

employee a n d  t e m p o ra ry  d isab ility  co m pensa tion  fo r  an  occu p a tio na l  in ju ry  o r  illness, and 

excluding irregular bonuses, reimbursement o f  expenses, expense allowances, and any benefit or 

payment to the employee that is not fully taxable to the employee during the pay period, except 

that the total am ount o f  contributions made by an employer to a qualified pension or profit 

sharing plan during the two plan years preceding the injury, multiplied by the percentage o f  the 

em ployee’s vested interest in the plan at the time o f  injury, shall be included in the determination 

o f  gross earnings; the value of room and board if taxable to the employee may be considered in 

determining gross earnings; however, the value o f  room and board that would raise an 

em ployee 's  gross weekly earning above the state average weekly wage at the time o f  injury may 

not be considered;

* Sec. 14. AS 23.30.265 is am ended by adding a new paragraph to read:

(34) "volunteer em ergency medical technician" means a person w ho is certified 

by the state as an em ergency medical technician under AS 18.08 and who provides em ergency 

medical services on a voluntary basis.

% f
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* Sec. 15. DIVISION OF IN SU R A N C E  REPORT. T he  division o f  insurance shall prepare a report 

on the feasibility o f  implementing a contracting classification premium adjustment program to provide 

premium credits for em ployers who purchase w orkers’ compensation insurance. The report must include 

com ments and recom m endations from labor and m anagement representatives in the state. The division 

o f  insurance shall submit the report to the Second Session o f the Seventeenth Alaska State Legislature 

by January 31, 1992.

* See. 16. DIVISION O F W O R K E R S ’ C O M PEN SA TIO N  REPORT. The division o f w orkers’

compensation shall report to the Alaska State Legislature by January 1, 1992, with the following:

(1) recom m endations for changes to AS 23.30 that will promote workplace safety;

(2) recom m endations for increasing workplace safety;

(3) a discussion o f  the effect, if any, o f  the enactment o f  ch. 79, SL A  1988, on w orkers’

compensation;

(4) a determination o f  the effectiveness o f  AS 23.30.145 in ensuring that em ployees who 

file claims arc receiving adequate legal representation;

(5) a survey o f  claims filed in 1989 and 1990 to determine

(A) how many em ployees were not represented by an attorney in m aking the

claim; and

(B) how many em ployees who w ere not represented by i n  attorney tried but

failed to find legal representation;

(6) a determination o f  w hether the procedures used by the board in granting a "blanket" 

release o f  medical information are adequate to avoid the release o f  nonmcdical information that is not 

relevant to the claim;

(7) a determination o f  whether employers or carriers arc routinely requesting a "blanket" 

release o f  medical information in an effort to discourage injured em ployees from filing a claim, and if 

this is occurring, recom m endations for legislation to halt this practice; and

(8) recom m endations for reducing fees charged by attorneys who represent employees

and carriers.

* See. 17. T h is  Act takes effect immediately under AS 01.10.070(c).
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LEGISLATIVE AFFAIRS A G E N C Y  
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
PAX (907) 465-2029

DIVISION OF LEGAL SERVICES

M E M O R A N D U M  May 14, 1991

SUBJECT: Workers’ compensation - (HCS CSSB 219(Jud))

TO: Senator Virginia Collins

FROM: Michael F. Ford r
Legislative Counsel

As discussed in an earlier memo, the amendment to AS 23.30.120(a) concerning 
demonstration of a "preliminary link" before an injury is compensable would place a 
requirement into statute that is already imposed by the courts. See Burgess Const. 
Co. v. Smallwood, 623 P.2d 312 (Alaska 1981). Therefore, the proposed amendment 
would not enact new law in the sense that a new requirement would be imposed on 
a claimant. This "preliminary link" simply requires that the employee present some 
evidence that the claim arose out of or in the course of employment. If the employee 
can show this "preliminary link" then the presumption contained in AS 23.30.120(a)(1) 
would apply.

Please contact me if you have further questions.

:M y ~
* °  199)

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Slop 3101

MFF:pl
91-368.plm
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OFFERED IN THE HOUSE
TO: HCS CSSB 219 (JUDICIARY)

Page 1, line 4:
Delete "12, 15, AND 16. (a)"
Insert "10, 11, 14, 17, AND 18. (a) It is the purpose of secs. 10 and 11 of this Act to amend 

AS 23.30.120 to assure that the presumption of compensability continues to be applied only to the 
question of whether an injury is related to employment.

(bT
Delete "12"

Insen "14"

Reletter the following subsections accordingly.

Page 1, line 9:
Delete "15"

Insert "17" •.
9

Page 1, line 12:
Delete "16"

Insert "18”

Page 6, after line 7: . ,
• i

Insert new bill sections to read:
"* Sec. 10. AS 23.30.120(a) is amended to read:

(a) After a preliminary link has been established bv the claimant between the 
claimant’s injury and the claimant’s employment, [IN A PROCEEDING FOR THE 
ENFORCEMENT OF A CLAIM FOR COMPENSATION UNDER THIS CHAPTER] it is

A M E N D M E N T

•1 .



presumed, in the absence of substantial evidence to the contrary, that
(1) the initial injury arose out of or occurred in the course and scone of 

employment [CLAIM COMES WITHIN THE PROVISIONS OF THIS CHAPTER];
(2) sufficient notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured 
employee or proximately caused by the employee being under the influence of drugs unless the 
drugs were taken as prescribed by the employee’s physician;

(4) the injury was not occasioned by the wilful intention of the injured employee 
to injure or kill self or another.

* Sec. 11. AS 23.30.120(c) is amended to read:

(c) The presumption of compensability established in (a) of this section docs not apply

to
(11 a mental injury resulting from work-related stress: or
(2) other aspects of a claim for compensation or other benefits under this

chapter."

Renumber the following bill sections accordingly.
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S t a t e m e n t
o f

Mary A. N o r d a l e  
i n  b e h a l f  o f  

Amer ica n  I n s u r a n c e  A s s o c i a t i o n

My name i s  Mary A. N o r d a l e .  I am a n  a t t o r n e y  w i t h  
R o b e r t s o n ,  Monagle  & E a s t a u g h  i n  J u n e a u ,  and I r e p r e s e n t  t h e  
A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n .  The AIA i s  an i n s u r a n c e  i n d u s t r y  
g r o u p  r e p r e s e n t i n g  a p p r o x i m a t e l y  240 i n s u r e r s  p r i m a r i l y  e n g a g e d  i n  
p r o p e r t y  a n d  c a s u a l t y  i n s u r a n c e ,  b u t  a number  o f  t h e  c o m p a n i e s  
w r i t e  w o r k e r s '  c o m p e n s a t i o n  p o l i c i e s .  AIA members  a c c o u n t  f o r  
a l m o s t  38 p e r c e n t  o f  t h e  A l a s k a  m a r k e t  f o r  w o r k e r s '  c o m p e n s a t i o n .

AIA o p p o s e s  S e c t i o n  10 o f  CS f o r  SB 219 (L&C) f o r  t h e  
r e a s o n  t h a t  i t s  members do n o t  b e l i e v e  t h a t  t h e  l a n g u a g e  o f  t h e  
s e c t i o n  a c c o r d s  w i t h  t h e  i n t e n t  o f  o v e r r u l i n g  t h e  c a s e  o f  Van B i e n e  
v .  E r a  H e l i c o p t e r s ,  I n c . , 779 P . 2d 315 ( A l a s k a  1 9 8 9 ) .  R a t h e r ,  AIA 
i s  o f  t h e  o p i n i o n  t h a t  S e c t i o n  10 wou l d  c o d i f y  t h e  h o l d i n g  o f  Van 
B i e n e  a n d ,  i n s t e a d  o f  d i s c o u r a g i n g  l i t i g a t i o n ,  woul d  i m p o s e  a d u t y  
u p on  a t t o r n e y s  r e p r e s e n t i n g  w o r k e r s '  c o m p e n s a t i o n  c l a i m a n t s  t o  s u e .

The d e t e r m i n a t i o n  o f  " r e c k l e s s  o r  i n t e n t i o n a l  m i s c o n d u c t "  
r e q u i r e s  a f i n d i n g  o f  f a c t  by a c o u r t .  I n  e v e r y  c a s e  i n  w h i c h  
a r g u a b l y  t h e r e  m i g h t  e x i s t  an  i s s u e  o f  f a c t  a s  t o  a  s a f e t y  
i n s p e c t i o n ,  l i t i g a t i o n  by t h e  c l a i m a n t  a g a i n s t  t h e  i n s u r e r  c o u l d  be 
e x p e c t e d  t o  be  b r o u g h t .  Canon 7 o f  t h e  Code o f  P r o f e s s i o n a l  
R e s p o n s i b i l i t y  p r o v i d e s  t h a t  "a  l a w y e r  s h o u l d  r e p r e s e n t  a  c l i e n t  
z e a l o u s l y  w i t h i n  t h e  b oun ds  o f  t h e  l a w . "  In  r e p r e s e n t i n g  a c l i e n t ,  
a l a w y e r  may n o t  f a i l  t o  s e e k  t h e  l a w f u l  o b j e c t i v e s  o f  h i s  c l i e n t  
t h r o u g h  r e a s o n a b l y  a v a i l a b l e  m e a n s .  I f  Canon 7 i s  t o  be  a d h e r e d  
t o ,  a  l a w y e r  c o u l d  n o t  f a i l  t o  s u e  a p e r s o n  c o n d u c t i n g  a  s a f e t y  
i n s p e c t i o n  u n l e s s  h i s  c o n t r a c t  o f  r e p r e s e n t a t i o n  e x p l i c i t l y  
p r o v i d e d  t h a t  he  would n o t  r e p r e s e n t  t h e  c l i e n t  i n  s u c h  a s u i t .  
T h u s ,  l a b o r  o r g a n i z a t i o n s ,  i n s u r e r s ,  and  i n d e p e n d e n t  e n g i n e e r s  
c o n d u c t i n g  s a f e t y  i n s p e c t i o n s  s h o u l d ,  i f  t h e  l a n g u a g e  o f  S e c t i o n  10 
i s  a d o p t e d  i n  i t s  p r e s e n t  f o r m ,  be p r e p a r e d  t o  d e f e n d  s u i t s  
i n v o l v i n g  a l l  i n j u r i e s  o c c u r r i n g  i n  t h e  w o r k p l a c e s  i n s p e c t e d .  O n ly  
an  e m p l o y e r  who c o n d u c t s  i t s  own s a f e t y  i n s p e c t i o n s  w i l l  h a v e  t h e  
p r o t e c t i o n  o f  t h e  e x c l u s i v i t y  o f  remedy p r o v i s i o n s  o f  l a w .

An a r g u m e n t  h a s  b e e n  a d v a n c e d  t h a t  ' r e c k l e s s  o r  
i n t e n t i o n a l  m i s c o n d u c t "  r a i s e s  t h e  l e v e l  o f  p r o o f  t o  a  d e g r e e  t h a t  
t h e  l i k e l i h o o d  o f  a c l a i m a n t ' s  b e i n g  s u c c e s s f u l  i n  h i s  s u i t  i s  
r e m o t e .  T h a t  i s  n o t  t h e  p o i n t .  The p o i n t  i s  t h a t  any  p e r s o n  
p e r f o r m i n g  a s a f e t y  i n s p e c t i o n  i n  c o n n e c t i o n  w i t h  w o r k e r s '  
c o m p e n s a t i o n  i n s u r a n c e  c a n  e x p e c t  t o  be s u e d  a n d  c a n  e x p e c t  t o  
i n c u r  t h e  e x p e n s e  o f  l i t i g a t i o n .  A p e r s o n  b e i n g  s u e d  n o t  o n l y  h a s  
t h e  d i r e c t  e x p e n s e s  o f  s u i t — t h e  j u d g m e n t ,  i f  he  l o s e s ,  a t t o r n e y  
f e e s  a n d  o t h e r  c o s t s — b u t  a l s o  h a s  t h e  i n d i r e c t  e x p e n s e s  o f  
p a r t i c i p a t i n g  i n  t h e  l i t i g a t i o n — l o s s  o f  t i m e ,  i n c o n v e n i e n c e ,  l o s s  
o f  p r o d u c t i v i t y .  I n d i r e c t  c o s t s  a r e  s u f f i c i e n t l y  o n e r o u s  t h a t  many 
d e f e n d a n t s  s e t t l e  s impLy t o  buy p e a c e  w i t h  p l a i n t i f f s .  The 
i n c e n t i v e  t o  s u e  c o n t a i n e d  i n  t h e  l a n g u a g e  o f  S e c t i o n  10 i s
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r e i n f o r c e d  b y  t h e  p r o s p e c t  t h a t  a  m o n e t a r y  s e t t l e m e n t  w i l l  b e
r e a c h e d  w i t h  t h e  d e f e n d a n t  s i m p l y  b e c a u s e  t h e  d e f e n d a n t  w a n t s  t o
l i m i t  a l l  o f  i t s  c o s t s ,  d i r e c t  a n d  i n d i r e c t .

I f  t h e  l a n g u a g e  o f  S e c t i o n  1 0  i s  i n c o r p o r a t e d  i n t o  l a w ,  
m e m b e r s  o f  A I A  a n d ,  p r o b a b l y ,  o t h e r  c o m p a n i e s  w r i t i n g  w o r k e r s '  
c o m p e n s a t i o n  p o l i c i e s  w i l l  h a v e  t o  t a k e  m e a s u r e s  t o  l i m i t  t h e i r  
e x p o s u r e  t o  s u c h  s u i t s .  T w o  p o s s i b l e  m e a n s  w o u l d  b e  t o  r e q u i r e  t h e  
e m p l o y e r  t o  c o n d u c t  i t s  o w n  s a f e t y  i n s p e c t i o n  o r  t o  r e q u i r e  t h e  
e m p l o y e r  t o  c o n t r a c t  w i t h  a  p e r s o n  o r  p e r s o n s  t o  c o n d u c t  t h e  
i n s p e c t i o n .  E a c h  o f  t h e s e  m e a s u r e s  w o u l d  i m p o s e  s i g n i f i c a n t  c o s t s  
u p o n  e m p l o y e r s  t o  o b t a i n  s e r v i c e s  t h a t  a r e  n o w  f u r n i s h e d  a t  n o  
c o s t .  F o r  l a r g e  e m p l o y e r s  t h e  a d d e d  c o s t  m a y  n o t  i m p o s e  a
f i n a n c i a l  b u r d e n .  F o r  s m a l l  e m p l o y e r s ,  t h e  c o s t  m a y  b e
p r o h i b i t i v e .  P e r s o n s  c o n t r a c t i n g  t o  p e r f o r m  s a f e t y  i n s p e c t i o n s  
m u s t  c o v e r  t h e m s e l v e s  w i t h  e r r o r s  a n d  o m i s s i o n s  i n s u r a n c e ,  a  v e r y  
e x p e n s i v e  f o r m  o f  i n s u r a n c e .  T h e i r  f e e s  w i l l  h a v e  t o  r e f l e c t  t h e i r  
a d d e d  c o s t s  o f  d o i n g  b u s i n e s s  a n d  t h e  s m a l l  e m p l o y e r s  w i l l  f i n d  
t h e i r  t o t a l  c o s t s  f o r  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e  s i g n i f i c a n t l y  
i n c r e a s e d .

S e c t i o n  1 0  o f  C S S B  2 1 9  a l s o  c r e a t e s  a n  a m b i g u i t y .  S i n c e  
l i a b i l i t y  w o u l d  a t t a c h  f o r  a  f a i l u r e  t o  a c t ,  p r e s u m a b l y  a n  i n s u r e r  
o r  o t h e r  p e r s o n  c a p a b l e  o f  p e r f o r m i n g  a  s a f e t y  i n s p e c t i o n  c o u l d  b e  
s u e d  f o r  n o t  h a v i n g  p e r f o r m e d ,  o r  f o r  n o t  h a v i n g  c a u s e d  t o  b e  
p e r f o r m e d ,  a  s a f e t y  i n s p e c t i o n .

A I A  r e c o m m e n d s  t h a t  S e c t i o n  1 0  b e  a m e n d e d  e i t h e r  b y  
p l a c i n g  a  p e r i o d  a f t e r  " s e r v i c e "  o n  p a g e  5 ,  l i n e  1 9 ,  a n d  d e l e t i n g  
t h e  b a l a n c e  o f  t h e  s e n t e n c e ,  o r  b y  d e l e t i n g  t h e  l a n g u a g e  o f  S e c t i o n  
1 0  i n  i t s  e n t i r e t y  a n d  s u b s t i t u t i n g  t h e  l a n g u a g e  o f  S e c t i o n  5  o f  S B  
5 0 8 ,  a  b i l l  t h a t  w a s  b e f o r e  t h e  l e g i s l a t u r e  i n  1 9 9 0 .  T h e  l a n g u a g e  
i n  t h e  1 9 9 0  b i l l  w a s  a g r e e d  t o  b y  a l l  p a r t i e s  l a s t  y e a r  a s  
e f f e c t i v e l y  o v e r r u l i n g  V a n  B i e n e . S e c t i o n  5  o f  S B  5 0 8  w o u l d  h a v e  
a m e n d e d  A S  2 3 . 3 0 . 0 5 5 ,  t h e  s e c t i o n  t h a t  p r o v i d e s  t h a t  t h e  l i a b i l i t y  
o f  a n  e m p l o y e r  u n d e r  A S  2 3 . 3 0 . 0 4 5  i s  e x c l u s i v e ,  a n d  w o u l d  h a v e  
a d d e d  l a n g u a g e  a s  f o l l o w s :  " I n  t h i s  s e c t i o n ,  ' e m p l o y e r '  i n c l u d e s
t h e  e m p l o y e r ' s  c a r r i e r ,  a n  i n s u r a n c e  s e r v i c e  a g e n t  t o  a  s e l f -  
i n s u r e d  e m p l o y e r ,  o r  a  l a b o r  o r g a n i z a t i o n ,  i f  t h e  c a r r i e r ,  
i n s u r a n c e  s e r v i c e  a g e n t ,  o r  l a b o r  o r g a n i z a t i o n  p r o v i d e s  o r  f a i l s  t o  
p r o v i d e  s a f e t y  i n s p e c t i o n  o r  s a f e t y  a d v i s o r y  s e r v i c e s . "

W o r k e r s '  c o m p e n s a t i o n  l e g i s l a t i o n  i m p o s e s  s t r i c t  
l i a b i l i t y  o n  e m p l o y e r s  f o r  w o r k - r e l a t e d  i n j u r i e s .  F a u l t ,  i n  
w h a t e v e r  d e g r e e ,  i s  n o t  a n  i s s u e .  I n  o r d e r  t o  o v e r r u l e  t h e  h o l d i n g  
o f  V a n  B i e n e  a n d  r e t a i n  t h e  s e r v i c e s  p r o v i d e d  b y  i n s u r e r s  a n d  l a b o r  
o r g a n i z a t i o n s  w i t h  r e s p e c t  t o  s a f e t y  i n s p e c t i o n s ,  t h e  s a m e
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p r o t e c t i o n  s h o u l d  b e  e x t e n d e d  t o  t h o s e  e n t i t i e s  w i t h  r e s p e c t  t o  t h e  
i n s p e c t i o n s .  A f t e r  a l l ,  i t  i s  t h e  e m p l o y e r ' s  d u t y  t o  p r o v i d e  a  
s a f e  w o r k p l a c e .  I n s p e c t i o n s  a r e  p e r f o r m e d  t o  a s s i s t  t h e  e m p l o y e r  
i n  f u l f i l l i n g  t h a t  d u t y .  T o  s u b j e c t  a n  i n s p e c t o r  t o  s u i t  w h i l e  
p r o t e c t i n g  t h e  e m p l o y e r  i s  p a t e n t l y  u n f a i r  a n d  p a t e n t l y  c o n t r a r y  t o  
t h e  g o a l  o f  e n c o u r a g i n g  c o n c e r n  f o r  s a f e t y .

A I A  w a s  s p e c i f i c a l l y  e x c l u d e d  f r o m  t h e  d e l i b e r a t i o n s  a n d  
n e g o t i a t i o n s  o f  t h e  A d  H o c  C o m m i t t e e  d r a f t i n g  t h e  p r e s e n t  S e c t i o n
1 0 .  I t  i s  m y  u n d e r s t a n d i n g  t h a t  t h e  A d  H o c  C o m m i t t e e  w a s  c o m p o s e d  
o f  p e r s o n s  r e p r e s e n t i n g  o n l y  m a n a g e m e n t  a n d  l a b o r  a n d ,  t h e r e f o r e ,  
t h e y  d i d  n o t  h a v e  t h e  b e n e f i t  o f  t h e  v i e w s  o f  t h o s e  i n s u r e r s  
w r i t i n g  w o r k e r s '  c o m p e n s a t i o n  p o l i c i e s  f o r  o v e r  a  t h i r d  o f  A l a s k a  
e m p l o y e r s  r e q u i r e d  t o  p r o v i d e  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e  f o r  
t h e i r  e m p l o y e e s .

A I A  u r g e s  t h i s  c o m m i t t e e  t o  s o l v e  t h e  V a n  B i e n e  p r o b l e m  
f o r  t h e  p r o t e c t i o n  o f  A l a s k a ' s  w o r k e r s  i n  a  w a y  t h a t  w i l l  b e  o f  
b e n e f i t  t o  b o t h  w o r k e r s  a n d  t h e i r  e m p l o y e r s .
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ALASKA WORlvERS’ COMPENSATION BOARD

P.O. Box 25512

F.G. PATTERSON,
Employee,
Applicant,

V.

STATE OF ALASKA,
DEPARTMENT OF LABOR, 
(self-insured) Employer, 

Defendant.

We are deciding this case on the basis of the written record on April 

23, 1991 in Fairbanks, Alaska. Attorney Randall Weddle represents the 

defendant employer, and attorney Michael Stepovich represents the applicant 

employee. We proceed under AS 23.30.005 as a two-member quorum of the Board 

as Joe Thomas, Board member representing labor, Is out of state.

ISSUE

Should we cancel the hearing on the employee's claim for benefits?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee was Injured 1n a motor vehicle accident on November 9, 

1981 while on a worksite Inspection tour in the course of his work as a 

safety compliance officer for the employer. He suffered injury to his back, 

shoulder, neck, chest and right leg, and developed shortness of breath. The 

employee's respiratory difficulties continued, and he was eventually di­

agnosed to have right diaphragm weakness or paralysis and sleep apnea. The 

breathing stoppages from the sleep apnea may have damaged the employee's

Juneau, Alaska 99802*5512

. .  H U ®  wi th
A l a s k a  

A n  2 4 1951
COMPENSATION B 0 A R B  

FAIRBANKS. ALASKA

DECISION AND ORDER 

CASE NO. 8101238
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heart. He claims he took early retirement from his work on October 1, 1986 

because of his respiratory difficulties.

The employer paid the employee temporary total disability (TTO) 

benefits Intermittently through January 13, 1985. The employer controverted 

further benefits on December 15, 1987. The employee filed an Application for 

Adjustment of Claim on November 12, 1987, requesting additional TTD benefits, 

permanent total disability (PTD) benefits, medical benefits, transportation 

costs, penalties, interest, attorney fees, and legal costs. In a prehearing 

conference held on February 8, 1991, the hearing was set for Tuesday, April 

23, 1991.

On Friday, April 19, 1991, the attorney for the employer telephoned 

the Fairbanks Workers' Compensation office to indicate that he had 

tentatively settled all aspects of the claim with the employee. Tha attorney 

was Instructed to present the proposed settlement at the scheduled hearing as 

provided in AS 23.30.110(c). When the employer objected to that procedure, 

the staff consulted the hearing officer who was the designated chairman for 

the Board panel with jurisdiction over the case. The designated chairman 

agreed that the proposed settlement should be presented at the hearing as 

required by the statute and regulations.

Shortly after the designated chairman refused to cancel the hearing, 

the Director of the Workers' Compensation Division telephoned him to order 

him to cancel the. hearing, and to continue the case at the request of the 

employer's attorney. The designated chairman Indicated that this was not in 

keeping with his understanding of the law, but agreed as a state employee to 

follow his Director's orders. Board member representing labor, Joe Thomas, 

was not available to consider the matter. Board member representing employ­

ers, Steve Thompson, agreed to approve the cancellation and continuance, 

considering the circumstances. The designated chairman telephoned the

Director once again to report that two members of the panel would cancel the

hearing and continue the case as ordered. The Director Indicated she would 

contact the employer's attorney to convey the message. No one appeared for

the scheduled hearing. We closed the record at the time of the scheduled

hearing to cancel the employee's hearing and to continue the case as direct­

ed. We have not yet received a written proposed Compromise and Release 

agreement.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW OF THE DESIGNATED CHAIRMAN

AS 23.30.110(c) provides, in the pertinent part:

I f  a settlement agreement is reached by the parties less than 

14 days before the hearing, the parties shall appear at the 

time of the scheduled hearing to state the terms of the 

settlement agreement.

8 AAC 45.070 provides, in part:

(d) If an agreed settlement is reached less than 14 days 

before a scheduled hearing and

e • • e

(2) it is not in accordance with AS 23.30.012, 8 AAC 45.160 
and this subsection, the parties must appear before the board 
or its designee at the scheduled hearing time to state the 
terns of the settlement agreement; after the parties have 
stated the terms of the settlement, a request to continue, 

postpone, cancel, or change the scheduled hearing may be made 
in accordance with 8 AAC 45.074; if the board or its designee 

denies the request to continue, postpone, cancel, or change 
the scheduled hearing, the hearing will proceed as scheduled.

AS 23.30.012 provides, in part:

The agreement shall be approved by the board only when the 

terms conform to the provisions of this chapter and, if 1t 

involves or is likely to Involve permanent disability, the 
board may require an Impartial medical examination and a 
hearing in order to determine whether or not to approve the 
agreement. The board may approve lump-sum settlements when 
it appears to be to the best Interest of the employee or 
beneficiary or beneficiaries.

8 AAC 45.160 provides, in part:

(a) The board will review settlement agreements which 

provide for the payment of compensation due or to become due 
and which undertake to release the employer from any or all 
future liability. Settlement agreements will be approved by 
the board only where a dispute exists concerning the rights 
of the parties or where clear and convincing evidence demon­
strates that approval would be for the best Interests of the 
employee or his beneficiaries.

• e • •

(c) Agreed settlements In which the employee waives medical 
benefits or benefits during rehabilitation training are 
presumed unreasonable and will not be approved absent 4 
showing that the waiver is 1n the employee's best interest.

- 3 -
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In addition, lump-sum settlements of board-ordered permanent 
total disability claims are presumed unreasonable and will 
not be approved absent a showing that the lump-sum settlement 

1s In the employee's best interests.

The settlement was proposed by the employer approximately four 

calendar days before the scheduled hearing. Under section 110(c) of the 

Alaska Workers' Compensation Act the parties are required to appear to 

present an agreed settlement for Board review by the panel 1n the venue of 

their case on the date of the scheduled hearing. Regulation 70(d) lays out 

the procedure for the Board co use in reviewing a settlement proposed In this 

way, providing for the continuance of the hearing after the terms of settle­

ment have been reviewed. The standards for reviewing the proposed settlement 

are detailed 1n section 012 of the statute and section 160 of our regu­

lations.

Considering the specific language of AS 23.30.110(c) I must conclude 

that under the terms of the statute the employee's hearing should not have 

been cancelled. Nevertheless, I am an employee of the Workers' Compensation 

Division and I have been ordered to cancel the hearing and continue the case 

by the Division Director.- In compliance with those orders, I will cancel the 

hearing and continue the case. -

The best evidence available to us Indicates that the proposed settle­

ment would eliminate the employee's claim tc future medical care and PTD 

benefits. Waiver of these entitlements are presumed unreasonable under 8 AAC 

45.160, and we will retain jurisdiction over the case to permit the parties 

to request a hearing to present clear and convincing evidence that this 

settlement 1s In the best Interest of the employee. AS 23.30.012. 8 AAC

45.160(a).

FINDINGS OF FACT AND CONCLUSIONS OF LAW OF BOARD MEMBER STEVE THOMPSON

• Board member Thompson makes no findings of fact or conclusion of law 

but concurs In the order below.

ORDER

The hearing on the employee's claim for benefits 1s cancelled. We 

retain iurlsdiction over the case to allow the parties to request a hearing
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to present a proposed Compromise and Release together with supporting evi­

dence showing the settlement to be in the employee's best Interest.

DATEO at Fairbanks, Alaska, this . ' 3 ^  day of  ,

1991.

ALASKA WORKERS' COMPENSATION BOARD

W i l l i a m  S.L. Walters, Designated Chairman

WSlW/ral
If compensation 1s payable under terms of this decision, it is due on the 

date of issue and penalty of 20 percent will accrue if not paid within 14 

days of the due date unless interlocutory order staying payment is obtained 

in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Supe*ior 

Court brought by a party in interest against the Boarc and all other parties 
*0 the proceedings before the Board, as provided in the Rules of Appellate 
Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board 
and unless proceedings to appeal 1t are instituted, it becomes final on tht 

31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the 
Decision and Order 1n tho matter of F.G. Patterson, employee/respondent v. 
State of Alaska, employer; and Surety of Alaska, insurer/petitioners, Case 

No. 8101238; dated and filed In the office of the Alaska Workers' Compen­
sation Board at Fairbanks, Alaska this day o f 1991.
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David Hutchens 
Executive Director 
Alaska Rural Electric Cooperative 

Association, Inc.Mn A - __ _ , A
703 w. Tudor Road, suite 200 
Anchorage, AK 99503

Rei Van Biene Legislation

Dear Davidt '

You have asked me where the legal concept of "recklessM 
falls on the continuum of legal liability. The answer is that 
the "reckless" standard requires more than "negligence" but much 
less than "intentional" and seems to be dofined by the Alaska 
courts as little different than "gross negligence."

In 1968, the Supreme Court of the State of Alaska in the 
case of Leavitt v. Qillaspie, 443 P . 2d 61, 65, defined gross 
negligencet

In order for one to be guilty of gross 
negligence, the evidence must show that 
he had full knowledge of the hazards he 
was oreating by his actions, such as to 

evidence a reckless disregard of possible 
consequences and indifference to the 

rights of others.

In continuing to define gross negligence, the court stated»

Gross negligence is different from ordi­
nary negligence in several Important par
ticulars.
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The court then went on to immediately cite Section 500 of the 
Restatement (2d) of T o r t s , Which ia entitled "Reckless Dieregard 
of "safety Defined" and 17 found in Chapter 19 entitled "Reckless 
Disregard of Safety." In fact, the Alaska supreme Court, quoting 
the Restatement (2d) of T o r t s , stated thati

It [reckless misconduct or gross negli­
gence] differs from that form of negli­
gence . . . .

I have attached a full copy of the above case from which I have 
been quoting the Alaska Supreme Court at page 65,

The above case is to be contrasted with Stores v. 
Lutheran Hospitals, 661 p . 2d 632, which, in a footnote at 
page 634, While stating that "gross negligence" has "no generally 
accepted meaning," implies that it may fall somewhat below the 
"reckless disregard" standard.

In conclusion, however, it appears that the Alaska 
courts find little difference between the legal standards of 
"gross negligence" and "reckless."

Ir you have any further question", please feel free to 
contact me.

Sincerely youri,

KEMPPEL, HUFFMAN AND GINDER, P.C.

R R K i l k a
Enclosure
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In  my opinion Sehaible is dispositive o f
the materiality issue in the case at bar. 
H ere the perjury section of the 1899 A ct 
o f  Congress "was almost identical with  
the like provision1' in the laws of Oregon.* 
Prior to the 1899 congressional enactment, 
the Supreme Court of Oregon had consist­
ently construed the Oregon perjury statute 
as requiring the dem ent of materiality.* 
To my knowledge, this same construction 
had been accorded Alaska's perjury statute
by Alaska’s territorial courts and state trial
courts until the superior court’s ruling in
the case at bar. Before holding that AS
11.30.010(a), with its severe penalty, is a
false swearing statute, I believe a stronger
showing should have been made that the
Sehaible canon of statutory construction is 
inapplicable. I concur in all other aspects 
o f  the court's opinion.

(a ! irr»r«innit*t>

H u b e r t  L E A V I T T ,  I n d i v i d u a l l y  and u  Ad* 
mlnl itrator of the E t t a t i  of W i l l i a m  

Leavitt,  Deceased,  Appel lant ,
V.

R u iia ll E .  O IL L A S P IE ,  J r . ,  and Crlppla 
C n ik  n u o r t , Inc ., A pp illaat.

R u iu l l  E . O IL L A S P IE ,  J r . ,  A pp iltan t,

V.

Herbert L E A V IT T ,  Ind iv id ua lly  and as Ad­
m inistrator of tha E sta lo  ot W llll im  

L ia v lU , O oosaitd , Apptllaa .

Not. 800, 803.

Supreme Court o f A laska.
Juno 34, 1008,

Action fo r death o f passenger in auto­
mobile accident. Tho Superior Court.

The Supreme Court, Dimond, J., held that 
giving o f  instruction on host driver's a f­
firm ative defense o f  assumption o f risk, 
w hich instruction was not limited by notion 
o f  what reasonably prudent man would 
have done under the circumstances in 
which passenger found him self was im­
proper, and pasiengor’ s administrator was 
entitled to new tria l without instruction on 
assumption o f risk.

Reversed and remanded fo r  new tria l. 
Nesbitt, C. JT., dissented in part.

1. T r ia l £*252(8)
Allegation in complaint of passenger's

adm inistrator that driver o f host automobile 
was guilty o f gross negligence was not 
sufficient to ju s tify  instruction on subject 
o f gross negligence in absence o f eviden­
tia ry  basis fo r  such Instruct on.
2. N s g llg m *  «=>I35(I4)

I f  reasonable minds could justifiably  
have different v iew s on question of wheth­
er defendant was guilty o f  gross negligence, 
then issue o f gross negligence should be 
submitted to jury for determination, but 
if  evidence is such that reasonable minds 
might reach only the conclusion that there
It no showing o f  gross negligence, then 
instruction on such issue is not justified.
8. Nagllgsnoa «=»I3

In  o rder fo r  one to be guilty o f "gross 
negligence," evidence must show that he 
had fu ll knowledge o f hazards he was 
creating by his actions, such as to evidence 
reckless disregard o f  possible consequences 
and indifference to rights o f  others, and
there mutt be facts which would lead rea­
sonable man to realise that actor’ s conduct 
under e lrcum iUncci not on ly creates un­
reasonable risk o f  harm to another but 
a lio  involvas high dtgreo c f probability
♦ V e e  s i m I i k e f M  u . J H  #«#••*•
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"C ross negligence" d iffe rs from "ordi­
nary negligence" in that latter consists in 
mere inadvertence, incompetence, unskill- 
fulness, or fa ilu re to take precautions and 
gross negligence requires conscious choice 
o f course o f action with knowledge that it 
contains risk o f harm to others.

.See publication Words nnd Phrases 
for other Judlcinl constructions and 
definitions.

5. Automobiles «=>IBI(7)

D rive r o f host automobile who was not 
shown to he incapable o f driving because 
o f beer he had drunk was not grossly neg­
ligent In losing control o f automobile on 
curve with resulting death o f passenger.
6. Evldtnoe 0207(4), 209(11)

Normally, plea o f guilty of defendant 
in criminal action is admissible against 
him in civil action growing out o f the same 
offense and would constitute evidence by 
Way o f admission which would tend to 
prove truth of m atter admitted by the 
guilty plea.
7. T r ia l <5=261

Where it was not clear what driver 
o f host Automobile did admit by his plea 
o f guilty to reckless driving in criminal 
action, and request o f passenger's adminis­
trator fo r instruction upon effect o t d riv ­
e r’s plea o f guilty did not specify which 
o f the alternate grounds in reckless driving 
statute applied to driver’s cose, instruction 
was properly refused. A S  28.J5.040.
8 . A u t o m o b i l e  <t=»JS0 ( M)

Evidence that passenger killed In auto­
mobile accident w illing ly, without protest, 
rode with driver who had had several 
glasses o f  beer and who was driving at 
speeds o f from 60 to 70 miles per hour 
supported giving o f  instruction upon issue 
o f contributory negligence.
8. Appeal and I r r o r  • ■ I0 5 0 ( l )

Allow* .g o ffic e r o f corporation own­
ing bar where d river o f  automobile end' 
p la in tiff’ s deccdf t purchased and consum-

law suit was not shown to have prejudiced 
pla in tiffs  ease or to have influenced jury 
to return verdict for driver.
10. Nigllgsncs c= 105

Concept o f  assumption o f risk, which 
could result in situation where accident 
victim, even though not contributorlly at 
fau lt, could be barred from  recovery be­
cause he knew o r should have known o f 
negligently created risk, is disapproved; 
the just concept should be whether rea­
sonably prudent man in exercise o f due 
care wouid have incurred the risk despite 
that knowledge, and i f  so, whether he 
would have conducted himself in manner 
in which he acted in light o f a ll circum­
stances, including the appreciated risk.
1 1 .  A p p M l  antf Error €=>1177(5)

Au t om ob l ls i  0 = 246(36)

Giving of instruction on host driver1! 
affirm ative defense o f  assumption o f risk, 
which instruction was not limited by notion 
o f  what reasonably prudent man would 
have done under the circumstances in 
which passenger found himsolf was im ­
proper, and passenger's adm inistrator was 
entitled to new tria l without instruction 
on assumption u( tUk.
12. Disth «=»95(2)

In  desth action where mcaturo o f  
damages Is amount by which decedent’s 
d tate has been diminished because o f  his 
death, future lots o f  earnings should not 
be reduced to present worth.
19. Automobllsi <5=243(1)

W hethor corporation owning bar where 
driver and deceased passenger purchastd 
and coniumcd beer prior to accident had
executed confession o f  judgment in favor 
of passenger's administrator prior to trial 
of action against driver w as not relevant 
to determination of issues between admin­
istrator and driver, and refusal to permit 
d riv ir to tlie lt testimony from officer of 
corporation respecting confession of judg­
ment was not error.
14. CvUsnoo e=50#
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LEAVITT 7, OILLASPIE 
a u m i u k f i , 4 u p . ! & u

Aluki 53

can receive appreciable help from the ex-  
pert witness on the subject on which he
testifies.
IS. £vldinc* C=30l

Statistical data introduced through ex­
pert witness fo r  purpose o f proving li fe ­
time income expectations o f  plaintiff's de­
cedent presented to ju ry  reasonable bisis 
fo r assisting them in estimating probable 
future earnings, and admission o f charts
in evidence w as not error.

M illard F . Ingraham  and B arry  W . Jack­
son, Fairbanks, fo r  appellant and appellee 
H erbert L eav itt 

Edward A . Merdes and Howard Staley, 
o f Merdes, Sehaible, Staley &> D eL liio ,
Fairbanks, fo r appellee and appellant Rus- night of the fatal accident. They drank

conduct. Only if  the Plaintiff'* own 
conduct is willful or wanton will it be 
recognized as a defense.
The court ro fu ied to give this Instruction. 

Leavitt contends that by refusing to give 
this instruction the court refused to aubrait 
to the Jury the issue o f whether GHlaspio 
had been guilty o f gross negligence, o r 
to put it in ether words meaning the same 
thing, w illfu l, wanton o r reckless miscon­
duct. The evidence from which it  must 
be determined whether or not this conten­
tion is  correct may be briefly suramariied 
as follows:

Gillaspie, the decedent and Mike Shee-' 
han, and two other persons, were drinking 
beer at the Malemute Saloon in Ester, 
Alaska, at approximately 1 :30 a. m., the

sell E . Gillaspie, Jr .
Before N ESB ETT, C  J., and DIM OND 

and R A B IN O W IT Z , JJ,

O P IN IO N
D IM O N D , Justice.
W illiam  Leavitt died from  injuries re­

ceived when an automobile, driven by Rus­
sell E . Gillaspie, J r., le ft the highway and 
overturned. This action fo r w rong fu l 
death was brought by the decedent'* ad

beer together fo r  one and a ha lf o r  two 
hours taking turns buying pitchers o f beer, 
each o f which held about three g la ise j. 
The amount o f beer consumed by the five 
persons amounted to fou r o r  five pitcher*. 
Sheehan, the decedent and Gillaspie then 
rode to tho University o f A laska in G llla i*  
pie’s car w ith Gillaspie driving. A fte r 
spending about fifteen minute* at the Uni- 
ver»lty, the three returned to the Malemute 
Saloon. There they each purchaied a 
pitcher o f beer, and taking the pitchers

ministrator, Herbert Leavitt, against Gil* 'v|^  ^ ein' ^ r t c d  back to *^e University
laspie and the Cripple Creek Resort, Inc.1 wit|l Gi| l ls Pie drivin&* 0 n  the way  to the
The jury returned a verdict in favor o f  University defendant's car failed to make

a curve, le ft the road, and rolled or flipped 
over two or three times throwing decedent 
from the car where he suffered fata l in­
juries.

Gillaspie testified that on the firs t trip  
back to the University he fe lt "h igh" but 

gen t Leavitt requested the court to in- «not intoxicated," that the beer he con­
struct the Jury as fo llows i sumed n m r  impaired his ability to drive,

O rd inary contributory negligence on and that he kept control o f the car at a ll
the part o f p la in tiff is not a defense to  tlmei. H e described his driving as “ good."
an action fo r  in ju ry  o r dtath caused by He estimated his speed on the second and
the defendant's reckless o r wanton m l*- fata l trip back to the University at "over

Gillaspie and Leavitt has appealed.
Leavitt's Appeal

Gross Negligence,
In  his opening statement, Gillaspie’* 

counsel admitted that Gillaspie was negli-

1. Prior to trial, Grfppl* Crtik B»*ort Inc., after flnt doorlo* tbi *lU*atloaa of till complaint for wroarfol death la ft* 
eaiwor to th* complaint, •xtcnttd a oca* 

AUtfi  Si t .  «JV-M7 t  M- 1 1

ftMlon ot judrmmt for th* mm of |100,« 000, sad a jodgmtot la that amoaat v u  «at*r*d la favor of dietdt&l's admlnlitra- tor aial&it Crlpplt Oritk JUiort, Ina.
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SO," although he admitted telling a. police 
o ffice r right a fte r the accident that he was 
going from  65 to 70 mile* an hour, N o ­
body said anything to Gillaspie about hi« 
driving on the fata l trip, and he did not 
think that his driving was impaired by 
his drinking. As regards the accident, 
Gillaspie testified that he " ju st lost control 
o f the car * * * instead o f * * * 
making the turn, the car kept on going  
straight." H e knew of the steep shoulders 
of the curve and the lack o f banking. H e
claimed to have a "pretty good capacity 
fo r  drinking."

M ike Sheehan, the other passenger on 
the fatal trip, testified that other than each 
o f the five persons buying a round o f  
beer, he "couldn’t say" how much beer 
the group consumed. He estimated G illes­
pie's speed on both trips to the University 
at "60 and 70." H e described Gillaspie as 
"the least intoxicated" and "intoxicated," 
and said " I  don't remember" in response 
to questioning about Gillaspie’s driving.

Donald Pearson, vice president and stock­
holder o f Cripple Creek Resort, Inc., testi­
fied to Gillaspie’s presence at the Malemute 
Saloon the night o f  the fa ta l accident but 
denied remembering serving him anything 
to drink, H e  did remember that the de­
cedent "seemed to be sober enough,” but 
denied noticing the condition of the rest 
o f the group. Pearson also denied giving 
the group permission to take th< pitchers 
of beer out o f the bar.

D r. Raymond Evans testified on the basis 
o f his autopsy o f decedent that "something 
like a beer can o r a beer mug o r something 
o f that nature o r anything round, o f that 
magnitude" pushed in decedent's abdominal 
wall and crushed his liver.

Sergeant Sehlichtlg o f the A laska State 
Police, the Investigating o ffic e r o f the ac­
cident, testified as to his observations o f 
the car on the scene o f the accident, o f 
the condition o f the road, and a reconstruct

1  Orositb T. Mill, 491 P.20 894, 030 n. 34(Alaska 1060).

tlon o f the accident. Sergeant Schlichtlg's 
reconstruction o f how tho accident oc­
curred, based on his observation and ex­
perience, was that Gillaspic’s car went into 
a sideways skid on the pavement, being 
lifted o f f  o f the right wheels onto the left. 
I t  continued along the shoulder, with the 
edge o f the pavement scraping the paint 
o ff  the car under the bottom o f the door. 
It then left the ground at the end o f tho 
tracks to the first impact poin:, where it 
hit on its right rear, flipped ngain to the 
second impact point whore it hit on it« nose, 
and flipped over onto the railroad track, 
where it came to rest upside down pointing 
in the opposite direction o f travel. The 
sergeant also testified that the road con­
dition was good blacktop, free  o f fee and 
snow, moisture o r loose gravel, The ser­
geant also testified that the odor o f a l­
cohol on a ll three persons In the car was 
quite strong.

[1 ] Leavitt alleged in his complaint that 
Gillaspie was guilty o f gross negligence. 
This allegation atone is not sufficient to 
Justify an instruction on that subject. 
There mutt be on evidentiary basis to r 
such an instruction.2

[2 ]  W here the question has arisen as
to whether 2 directed verdict or 1 judgm ent 
notwithstanding the verdict should be en­
tered with rejpect to an issue o f  negligence 
or contributory negligence, we have held 
that such issues are fo r the ju ry  to deter­
mine where there is room fo r  diversity 
o f opinion among reasonable men as to 
whether a defendant is guilty o f  negligence 
o r a p la in tiff is guilty o f contributory neg­
ligence.2 W e apply that same rule where 
the question Is whether an Instruction on 
the issue o f gross negligence should be 
submitted to the ju ry  fo r its consideration. 
I f  reasonable minds could justifiab ly have 
d iffe ren t v itw i on the question o f whether 
p la in tiff was guilty o f gross negligence, 
then the Issue o f  gross negligence should

3. llaDonsi t .  Floch, 413 P.M  1(9. 102
(Alaska 1900): McCor r. Alaska ErickOo., 399 P-2d 1000, 1010 (Alaska 1904),
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be submitted to the jury  for determination, make his conduct negligrut. The differ-
On the other hand, if  the evidence is such  
that reasonable minds might reach only  
one conclusion, I. e., that from the facts 
presented there is no showing o f gross 
negligence, then an instruction on such an 
issue is not ju s tified /

[3 ,4 ]  In  order fo r one to be guilty o f 
gross negligence, the evidence must show 
that he had fu ll knowledge o f the hazards 
he was creating by his actions, such as to 
evidence a reckless disregard o f possible 
consequences and indifference to the rights 
o f others.0 There must be facts which 
would lead a reasonable man to realize 
that the actor’j  conduct under the circum­
stances not only creates an unreasonable 
risk o f physical harm to another, but also 
involves a high degree o f  probability that 
such harm will result.4 Gross negligence 
d iffe rs  from  ordinary negligence in several 
important particulars. A s stated in the

ence between reckless misconduct and 
conduct involving only such a quantum 
o f risk as is necessary to make it negli­
gent is n difference in the degree of the 
risk, but tills difference of degree is so 
marked as to amount substantially to t  
d ifference in kind.7

tSJ W e do not believe that the evidence 
shows a conscious choice o f a course o f  
action by Gillaspie with fu ll knowledge o f 
a serious danger to others surh as to evi­
dence a reckless disregard o f possible con­
sequences and indifference to the rights 
o f other persons. Gillaspie was shown to 
have drunk some beer and to have travelled 
at a high rate o f speed between the Male- 
mute Saloon nnd the University o f  A laska. 
There is no evidence showing that he was 
incapable o f  driving because o f the bear 
he d rank ; and since he made the firs t
trip to the U niversity and back to the Male- 

Restatement o f  tho Law o f Torts, Second : m ut{ S s |o o „  ^  ^  ^  ^
It [reckless misconduct or gross negli- no reason to believe that when he started
gencej differs from that form of negli- on the fatal trip there was a high degree
gcncc which consists in mere inadver- o f probability that the car would fail to
tence, incom ptence, unskillfulnen, or a  make a curve and turn over. W e believe
fa ilu re to take precautions to enable the 
actor adequately to cope with a possible 
o r probable futu re emergency, in that 
reckless misconduct requires a conscious 
choice o f  a course o f action, either with

that there was no room fo r  diversity o f 
opinion among reasonable men as to wheth­
er Gillaspie w.-is guilty o f gross negligence, 
and that reasonable minds could come to 
only one conclusion, i. e., that Gillaspie

knowledge o f the serious danger to others was not grossly negligent. The court did
involved in it or with knowledge of facts not err in declining to give the ju ry  an
which would disclose this dAnger to any instruction concerning gross negligence,
reasonable man. It differs not only from n  . . .  . ,During  his testimony Gillaspie admitted 

having entered a plea o f  guilty to a charge 
o f reckless driving. W ith respect to such 
a plea, Leavitt requested the court to in­
struct tho Jury that "A  plea o f guilty is a 
confession on the part o f  a defendant o f 
the truth o f  tho materia! facts o f  tho 
charge." The court refused to give the

the above-mentioned form  o f negligence, 
but also from  that negligence which con­
sists in intentionally doing an act with 
knowledge that it contains a risk o f  
harm  to others, in that the actor to be 
reckless must recognize that hit conduct 
involves a risk substantially greater in 
amount than that which is necessary to

4. Rocky Mtn. Prod. Trucking Co. ▼. John* son, 78 Nsr, 44, 309 P.2d 198, 203 (1903).
5. McLomors r. Harris, 874 P^d 410, 412 (Alaska 1903).

SSI M M

e. Nichols t .  Baksr, 1 0 1  Art*. 1 5 1 , 4 1 8  
P.3 4  8 3 4 , 8 S0  (1 9 6 6 ).

7, TUstatsmcnt (Second) of Torts | 800 commont V at 000 (1968).

i
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J g  A l u l i  448 PAOirlO 8 1 1 0 1 , 2 d  SER IES

requested instruction and Leavitt assign* 
this as e rro r.

[6 ,7 ]  N orm ally , a plea o f guilty o f a 
defendant in a crim inal action is admissible 
against him in a civil action growing out 
o f the same offense.* I t  would constitute 
evidence by way o f an admission by a de­
fendant which would tend to prove the 
truth o f the matter admitted by the guilty 
plea, But here It is not d ea r what Gillaa- 
pio did admit by his plea o f  guilty to reck­
less driving. That o ffense is defined by 
statute as consisting o f  driving "carelessly, 
heedlessly o r in w illfu l o r wanton disregard 
o f  the rights o r safety o f  other*", o r in 
driving "w ithout due caution o r  circum­
spection", o r  In driving "a t a speed o r in
a manner so as to endanger or be likely 
to endanger a person o r p roperty ."* The 
requested instruction did not specify which 
o f the alternate ground* in the statute de­
fin ing reckless driving applied to Gillaspie’s 
case. Because it is not dea r ju s t what 
Gillaspie pled guilty to, the instruction was 
properly refused.10
Contributory Negligence.

The court instructed tho Jury on G lllas- 
pic's a ffirm ative defense o f  contributory 
negligence on the part o f decedent Leavitt 
claims this was e rro r,

In  Saslow v. R ex fo rd , 395 PJ2d 36, 41 
(A laska 19(54), we defined contributory 
negligence ast 

"conduct which involve* an undue risk 
o f harm to the per*on who »u*t»in* i t "  
I t  is one's fa ilu re to exercise reasonable 
prudence fo r  his own safety when he 
perceives danger to him self created by 
another's negligence.
Leavitt concedes that riding with a driver 

whom a reasonable man *hould know to be 
intoxicated may be contributory negligence. 
The question here is whether the evidence

8. Momma t. Wiliams, 885 PJ2d 107, 110 
(Alaska 1008).

9. A S  28.30.0*0.
10. Zgauk r. Johnson, 114 Conn. 883, 138 

A. 010, 911-012 (1932)i Botham r.

is such that reasonable minds could d if fe r 
on the question o f whether decedent knew 
o r should have known that Gillasple's capa­
city for driving had been impaired by rea- 
son o f intoxication.

In  Meade v. Meade,U the V irginia Su­
preme Court of Appeals sta ted !

[T ]h e  fact that the host had been drink­
ing and the guest had knowledge o f  this 
fac t is not suffic ient to establish contri­
butory negligence as a matter o f  law. 
* * * The evidence must go beyond 
this and show that because o f his drink­
ing the driver's ability to drive was im­
paired, that the guejt knew, o r in the 
exercise o f  ordinary care should have 
known, this and yet entered or continued
to ride in the car. W hether the guest 
knew or should have known tha t the 
intoxicated condition of the driver im­
paired his ability to drive is ordinarily 
a question for the Jury.
Here the situation is one where decedent 

w illingly, without protest, drove with a. 
d river who had had several glasses o f  beer 
and, in the words o f  one witness, w as "the
least Intoxicated," and who was driving ot 
speeds o f from  60 to 70 miles per hour. 
The question is whether, under these cir­
cumstances, decedent by staying with G il­
lespie in his car acted w ith the care that 
a reasonably prudent person would have 
used under those circumstances.

In  Zumwalt v. L lndland,u  the Supreme 
Court o f Oregon held that the issue o f 
contributory negligence was properly sub­
mitted to the ju ry  where there was evi­
dence o f the driver's drinking a substantial
amount o f beer, known to  the plaintiff, 
and nothing more, The court said:

W e need ro t decide, a t this time, how 
much or how little beer at either end 
o f the scale will require the court to

Vandyks, 114 NJ.L. COO. 174 A. 877, 870 
(1981),

11. 306 Va. 828, 147 S.B.2d 171, 174 
(1080).

12. 280 Or. 28, 800 I\2d 206. 210 (1064).
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cut* si, A ltika. 4U p.id n  

withdraw tha queition from  the ju ry , this question: 
W e do hold, however, that upon the evi­
dence in the case at bar a ju ry  could 
la y  that the amount o f alcohol consumed 
was sufficient to put a reasonable man 
upon Inquiry concerning the fitness o f 
his driver to convey him safe ly home.
Upon such evidence, the jury could have 
found that the plaintiff failed to exer­
cise that degree o f  care that a reasonable 
person would have exercised for his own 
safety.

There was no content* n that the de­
fendant was intoxicated. H owever, a 
ju ry  could have considered from  the 
youthfulness o f the parties and from the 
manner in which they had been spending 
their time immediately p rio r to the ac­
cident that the defendant1* ability to op­
erate his vehicle la fe ly  had become im­
paired and that a reasonable person in 
the p lain tiff's position should have 
known that it was unsafe to ride with 
liic defendant, under all tho oircum- 
stances.

"M r. Pearion , has Cripple 
Creek, Inc., been a defendant in this law 
suit?" Over p la in tiff ’ s objections, fo l­
lowing a conference in chambers, the tria l 
court allowed the witness to answer this 
question but prohibited fu rthe r inquiry into 
the matter. The court said:

I  am going to, as it stand*, allow him to 
be— to answer the fact o f  whether or 
not he has been a defendant in this law­
suit. I  think that maybe the defendant 
Gillaspie didn't understand what he was 
coming up to, and I  don't think— I don’t 
want this jury to b€ misled by the state­
ments o f this person i f  in  fact they  
would find that he may have had some 
interest in to discolor the truth, But
I'm  not going to allow  any more o f those
and—

Alaska 67

[S ] As in the foregoing case, we be­
lieve that the issue o f  decedent’s contribu­
to r) ’ negligence was properly submitted to 
tho ju ry  fo r  its determination. Consider­
ing the facts relating to Gillaspie’s beer 
drinking and the speeds at which he drove 
his car on the firs t trip  from  the Malemute 
Saloon to the University, we believe that 
reasonable minda could d if fe r as to whether 
decedent failed to exercise reasonable pru­
dence fo r  his own safety when he decided 
to ride with Gillaspie on the second, and 
fa ta l trip from  the saloon to the University . 
The court's Instruction to the Jury on con­
tributory negligence was not e rro r.

TiJtfmony of Ptorson.

Gillaspie called as a witness, Dona ld  
Pearion , vice president and manager o f  
Cripple Creek Resort, Inc., the corporation 
owning the bar where Gillaspie and de­
cedent purchased and consumed beer p rio r 
to the accident. A fte r  questioning Pearson 
on other matters, Gillasple's counsel asked

Lenvitt alleges e rro r on the part o f  the 
tria l court in allowing the question and 
in refusing to give an Instruction caution­
ing tho ju ry , in determining any liability o r 
damages, net t» canoldoe the f ic t  that 
Cripple Creek Resort, Inc., may have been 
a defendant in the action. Leavitt argues 
that the question was, alone, Irre levant to 
the issues before the ju ry , and that it was 
like ly to invite improper speculation.

[9 ]  W e need not decide whether it was 
proper to a llow  the question and answer, 
because Leavitt has not shown that such 
evidence prejudiced his case or w as such
as to hsve influenced the ju ry  to return 
a verdict fo r  Gillaspie.

Attumfllon of RUk.

The court instructed the ju ry  on G ll- 
la ip ie ’s a ffirm ativo defense o f assumption 
o f  risk. Leavitt claims this was e rro r.

The concept o f assumption o f risk  was 
developed from  the Common law action o f 
a servant agaimt his master. The master 
was held to be not negligent i f  he provided 
a reasonably safe place to work, end the 
servant was said to have assumed the in­
herent risks that remained. In  this sense 
assumption o f  risk was not an affirm ative 
defense, but rather was another way o f
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saying the master was not negligent; fo r  
the jor«-Ant had the burden o f proving 
that Ids in ju ry resulted from  a risk other 
than one inherent in a place that was a 
reasonably safe place to work.

As tho doctrine developed, however, it 
became an affirmative defense, with the 
burden o f pleading and p roo f on the master,
Thus, even if  the servant could show that 
the master was negligent because he had 
failed to provide a reasonably safe place 
to work, the master could escape liability 
i f  he could establish that the servant had 
voluntarily exposed himself to a risk neg­
ligently created by the master. As the 
Supreme Court o f New Jersey has pointed 
out, "Thus two utterly distinct thoughts 
bore the same label with Inevitable con­
fu s ion ."”

But the matter did not stop here. The 
courts came to use the doctrine o f assump­
tion o f risk, as an affirm ative defense, 
in a way that was d iffe ren t in essence 
from  the defense o f contributory negli­
gence. W here contributory negligence was 
a defense, the question was whether the 
p la in tiff had acted fo r his own safety as a 
reasonably prudent man would have acted 
under the circumstances. But where as­
sumption o f risk was a defense, the ques­
tion was whethor p la in tiff had voluntarily 
entered into a situation involving obvious 
danger, with knowledge o f the danger, and 
without regard to whether he had acted 
in such a situation as a reasonably prudent 
man would have acted. The e ffect o f 
this concept was to exculpate a negligent 
defendant upon the notion that a p la in tiff 
assumed the risk o f that negligence even 
though he was not con trib u to ry  at fault, 
i. c., even though he had exercised the 
care o f the reasonably prudent man under 
oil the circumstances.”
(3. MoUtrich v. Cailno Aroon Attraction#,

Inc., SI N.X 41, ICS A.2d 00, 03, S3
A.L.n.2d 1208, 1214 (1058).

14. Id., 105 A.2d at 04, 82 X .L .K U  at
1214-1210.

15, Id,, 150 A.2d at 05, 63 A.£*H.2d at
1310.

This is the sense in which the doctrine 
was used by the tria l court in this case, 
The court instructed the ju ry  that Gil* 
laspic would lit- relieved from  liability If 
he proved that decedent had free ly nnd 
voluntarily entered into a situation involv­
ing danger o f personal harm from  Gil- 
laspie's conduct, with the knowledge o f 
facts which create,! the danger and a real­
ization o f the risk ot harm to decedent 
from  that danger. Such an instruction 
had the e ffect o f creating the potential 
o f a verdict fo r Gillaspie, despite the fact 
that the ju ry  may have found under the 
issue o f  contributory negligence that de­
cedent, in the face o f the danger o f which 
he had knowledge, still had exercised the 
care o f  a reasonably prudent person under 
a ll the circumstances. Thus, even though 
the decedent may liave been found to be 
not contributor!^’ negligent, he would be 
barred from  recovery by reason o f assump­
tion o f risk.

[1 0 ] As a matter o f policy wo disap­
prove o f a concept which could result in a 
situation where an accident victim, even 
though not con trib u to ry  at fau lt, could be 
barred from  recovery because he knew or 
should have known o f a negligently created 
risk. The just concept should be whether 
a reasonably prudent man in the exercise o f 
due care would have incurred the risk de­
spite that knowledge, and i f  so, whether he 
would have conducted himself in the man­
ner in which the p la in tiff acted in the light 
o f a ll the circumstances, including the ap­
preciated risk.19 This means that only the 
traditional notions o f negligence and con­
tributory negligence should govern cases 
such as we have here nnd that tho defense 
o f assumption o f risk should not bo a de­
fense and should not be used.19
18, Folcncr ▼. Ainlcr»on, 373 Midi. 30, 133 

N.W^d 180, 141-154 (1000)1 McGrath 
r . Amorlenn Oynnnrald Co., 41 5?.J. 272,
100 A.2d 233 (1003)! Zumwolt r . I4nd- 
land, 289 Or. 20, 300 I\2d 205, 207 
(1004)| n  F. Ilnrpor & F. JTnmci, The 
law  of Tort* |  21.S ot 1101-03 (1056),
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[11] I f  the Instruction on aisum ption of 
riak had been limited by the notion o f w hat 
iv reasonably prudent man would have done 
under the circumstance* in which decedent 
found himself, with knowledge o f the dan­
ger that might have been involved, then 
such an instruction would have dealt with 
nothing more than another phase o f con­
tributory negligence.1* But as we have 
pointed out, the instruction was not so lim ­
ited. I t  was entirely possible, under the 
instructions on contributory negligence and 
assumption o f risk, fo r  the ju ry  to have 
found that decedent was free from  con­
tributory negligence but nevertheless could 
not recover because he had exposed him- 
le l f  to a negligently created risk, without 
regard to whether a reasonably prudent 
man may have done so in the same cir­
cumstances. Because o f such a possibility 
and because we disapprove o f such a con­
cept, a  new  tria l must be ordered with in­
structions not to  give the ju ry  an  instruction 
on assum ption of risk.

Reduction o f Damages to Present JVorth,
Tho court instructed the ju ry  that i f  they 

found fo r  Leavitt, in computing the amount 
by which decedent's estate had been dimin­
ished because o f  his w rong fu l death, the 
ju ry  must determine the present cash value 
o f such amount In  other words, the ju ry  
was instructed to reduce damages to pres­
ent worth. Leavitt admits that since he 
lost the case on the question o f  liability, he 
is in no position to claim any prejudice from 
the court's instruction. But he asks us, in 
the event a new tria l Is ordered, to hold 
that such an Instruction was erroneous and 
not a correct statement o f  the law.

[1 2 ] Since the Judgment was entered in 
this case, wc decided the ease o f Beaulieu 
v. E llio tt.14 There we held that In com­
puting future loss o f  earnings a reduction 
should not be made to present worth.1* 
The reasoning used there would apply In 
a w rongfu l death case where the measure o f

17. MoUtrich v. Cnilno Arena Attraction*,
Inc., 81 N .J. 44, 165 A.2d 00, 06, 83
A.L.Xt.2d 1208, 1218 ( I8 6 0 ) ,

.dam ages is the am ount by which the de* 
cedent’s estate had been dim inished because 
of his death. W c assum e th a t on  a  retrial 
o f this case the tria l court w ill take cogni­
zance o f the Jlcan’ iCti case and give ap­
propriate instructions to  the ju ry  as to the 
computation o f damages.

Gilhispie'e Appeal
Gillaspie appeals on two grounds. The 

firs t has to do with the permissible scope 
o f his counsel's examination o f Gillaspie’s 
witness, Donald Pearion , vice president 
and manager o f  Cripple Creek Resort, 
Inc., the corporation owning the bar where 
Gillaspie and decedent and others in the 
party purchased and consumed beer p rio r 
to the accident. Pearson testified that he 
recalled speaking to decedent on the fata l 
night and that decedent "seemed to be sober 
enough.”  Pearson did not recall the state
o f  sobriety o t Gillaspie and the others, ex­
cept to say that if  they had been drunk 
he would have thrown them o u t

Gillaspie's counsel was permitted by the 
court to inquire of Pearson as to whether 
the corporation had been a defendant in 
this action, to which question the answer 
was "yes.1' Counsel was not permitted, 
howovor, to show by fu rthe r questioning 
that the corporation had executed a con­
fession o f judgment in Leavitt’s favor fo r  
$100,000 pricr to the tria l c f  this action. 
The court hcid that evidence as to a con­
fession o f judgment was not relevant to the 
determination o f the issue between Leavitt 
and Gillaspie.

Gillaspie claims this ru ling was error. 
H is argument is that the state o f decedent's 
sobriety was a material factor to be con­
sidered by the ju ry  in determining whether 
o r not decedent was contrlbutorily negli­
gent, that Pearson's testimony that Leavitt 
appeared to lie sober was adverse to the 
interest o f Gillaspie who stood to gain by 
showing that decedent was not sober, that 
Pearson mny have been motivated in so

I I ,  4 3 4  IMM COT (Alaska 1 0 0 7 ).

IS. Id., at 671-C72.
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testifying by his bias against Gillaspie and 
in favor o f Leavitt, that such bias would 
be shown by establishing that Pearson’ s 
corporation had a financia l interest in the 
case adverse to the interest o f Gillaspie, 
and that such a financial interest would be 
demonstrated by showing that the corpora­
tion had confessed judgment in Leavitt’s 
fa v o r fo r  $100,000. Gillasple's reasoning 
in support o f his contention that the cor­
poration had a financial interest in the out­
come o f the dispute between Leavitt and 
Gillaspie, is that it was in the interest o f 
the corporation that Leavitt obtain judg ­
ment against Gillaspie because this would 
decrease the possibility that Leavitt would 
seek to collect the fu ll $100,000 Judgment 
from  the corporation by reason o f  Its con­
fession o f judgment in that amount.

£13] This is nothing more than specula­
tion. There was no way o f knowing to what 
extent Leavitt would attempt to collect a 
judgment from  the corporation I f  a judg ­
ment had also been rendered against Gillas* 
pie. Evidence as to the corporation ’s con­
fession o f judgment was, as the tria l court 
correctly held, irre levant as to the issues 
between Leavitt and Gillaspie. There was 
nc error in excluding such testimony.

Based upon testimony regarding dece­
dent's educational background, grades*4 
and character, the court allowed the In tro ­
duction in evidence by Leavitt o f  certain 
charts prepared by P ro fe sso r H aring , an 
economist at the Un iversity o f  A laska, from  
income figures contained in  th e  1960 
Alaska census. These charts contained 
statistical data showing the average annual 
Income o f  males in A laska in certain age 
groups, certain areas, and in certain educa­
tional levels. Gillaspie claims this was e r­
ro r on the ground that it was so speculative 
as to decedent's lifetim e income expecta­
tions as to be useless to the ju ry .

30. Dccodcnt was a student at the Uni.
vcrilty of Alaska at the time o i hi* death.

31. Pedersen ▼. State, 420 P.2d 827, 333
(Alaska 1003)) Crawfc’d r . Rogers, 400
X>.2d 180, 192 (Alaska 1 )03 ).

[14,15] The charts introduced in evi­
dence reflected Pro fessor H a rlng ’s opinion 
as to the statistical data contained therein. 
The criterion fo r determining whether such 
an expert opinion is admissible is whether 
the ju ry  can receive appreciable help from  
the expert witness on the subject on which 
he testifies.'1 W c believe that the ju ry  
could receive such help in this case. In  
determining the loss to an estate in a wrong­
fu l death action, the ju ry  at some point 
must make an estimate as to the decedent’s 
lifetime income expectations. This must be 
arrived at largely through probabilities, and 
any evidence that would reasonably tend to 
indicate the decedent's earning capacity in 
the future had he lived would be o f  assist­
ance to the ju r y . "  W e believe that P ro ­
fessor Haring's data presented to the ju ry  a 
reasonable basis fo r  assisting them in esti­
mating the probable future earnings o f de­
cedent." The admission o f  the charts in 
evidence was not error.

The judgment is reversed and the case 
remanded fo r  a new tria l.

N E SB ET T , Chict Justice (concurring 
and dissenting).

I  concur In the result. I t  is my opinion 
that the court erred in giving an instruc­
tion on assumption o f risk because there 
was no evidence that Leavitt comprehended 
the dangers. In  Evans v. Buchner1 this 
court said:

The general ru le is that the defense o f 
assumption o f risk is not applicable unless 
the facts which create a dangerous con­
dition o r situation are known and the 
danger itself comprehended by the person 
against whom the defense is being ex­
erted.

In  Buchner tha court adopted a subjective 
test. The question in each case was to be

22. Boo Turrlettn r. Wyeko, 64 NAT. 6, 212 
P2d 1041, 1047, 13 A.L.R.2d 407 (1049).

23. Krohm.r r. Duhl, 146 Mont. 491, 402 
F.2d 979, 9S1-092 (1906).

I. 330 P.2d 330, $37 (Alaska 1008) (foot* 
soto om itted).
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whether the p la in tiff had & knowledge o f knowledge and appreciation o f the risk.
the facts and an actual comprehension o f (See Rest., Torts, § 893).
the danger. Under Buchner it would not . . . . . . .  . ,, , .
be enough to invoke the doctrine o f n.sump- Ai«umpl.on; o f nsk has been abolished as
tion o f risk to argue that Leavitt must have ? dc/ fen,,e Jn ‘ he mastf r  ,e m n t  re,ati° nshiP
had an awareness o f the fact that Gillaspie *n ^  as bas Ia man^ r  
had drunk a lot o f beer; that his judgment ?  ha* a ,“  ! * cn abohshtd in ™ ny ,U te *
may have been impaired; that it was dan- ‘ J  guest statutes. I t  appear,
gerous to ride with him and that because that the def,J:1,e hn5 bcen entlrcly aboli,hed
he did ride with Gillaspie he comprehended 
the danger and elected to assume the risk.* 

A lthough I  concur in the result reached 
by tho m ajority I  do not agree that the de­
fense o f assumption o f risk should be en- 
tire ly  abolished. Whether the doctrine is 
entitled assumption o f risk o r given an ap­
propriate label as a variation o f the doctrine 
o f contributory negligence, I  believe that it 
has a place in our jurisprudence in some 
factual situations.

As was aptly stated by the Supreme Court 
o f C a lifo rn ia in Prescott v. Ralph'* Grocery 
Co.5 :

The defenses o f assumption o f risk  and 
contributory negligence arc based on dif-

in at least three states.® Although some o f 
the legal aspects o f the defense may dupli­
cate those o f contributory negligence in 
some factual situations, this is not generally 
so where there has been a voluntary accept­
ance o f  a comprehended risk.9 I t  is sig­
nificant that in the cases cited in the pre­
ceding note, two o f which are relied on by 
the m ajority , the p lain tiff in Bolduc v. 
Crain had no appreciation whatever o f the 
unutual risk involved in attempting to assist 
the handler o f a particularly ''lively" team 
o f  horses; that in Feigner v. Anderson 
there was, as fa r  as can be learned from  the 
opinion, no evidence that p la in tiff had an 
appreciation o f  any danger involved in 
hunting duck: out o f the same blind as de-

fcrcnt theories. Contributory negligence fCfldant; arJ that in Meistrich v. Casino 
arises from a lack of due care. T he dc- ^  evidence that plaintiff had an ap- 
fensc o f assumption of risk, on the other Preciatfon  o f the danger involved in skating 
hand, will negative liability regardless of on a ^ na ,cc "h ich  defendant operator had
the fact that p la in tiff may have acted 
with due care. (See Prosser on Tort* 
[1941 ], p. 377.) I t  is available when 
there hns been a voluntary acceptance o f 
a risk and such acceptance, whether ex­
press o r Implied, has been made with

2. Tho subjective test adopted by Buch­
ner Is tbo rule la the majority of ju ris­
dictions. Etc Guerrero v. W sitjote, 104 
Cai.App.2d 012,831 P 2 d 107,110 (1083) | 
Proicott v. Ralph's Grocsry Co„ 42 Cat.
2d 183, 268 P.3d 004, 008-006 (1834); 
Dssn r. Marts, 820 8.W.24 371, 874 
(Ksn.1900); Evans ▼. Johns Hopkins 
Univ., 224 Md. 284, 107 A 2d 601, 804 
(1001): m spntrlck  v, Maraetonl, 234 
Or. 102. 370 P.2d 1022, 1028 (1063) I 
Shoemaker r. Floor, 217 Utah 484, 217 
P.2d 382, 337 ( 3050) t HncwsU t .  H art,
46 7Vnih.2d 401, 276 P.2d 481, 434-138 
(3n j4) | Restatement of Torts |  60S 
(1000) I Restatement (Second) of Torts 
| |  400 A-G (1008).

frozen so hard that it became alippery, was 
that he "noted that his skates slipped on 
turns", The requirement that there be evi­
dence showing a comprehension o f the dan­
ger involved would, in my opinion, have 
made the defense o f assumption o f risk in

3. 42 Cai.2d JOS. 203 P.2d 004, 000 (1034) 
(emphasis mldcd).

4. AS 28.30.033, 23.30.030.
9. Folcnsr v. Anderson, 370 Mich. 23, 183 

N.W Al 18(7, 141-181 (1003) (exeopt In 
employment relationships and where 
tlioro has born nu express contractual is- 
sumption ot risk.): Bolduc r . Crain, i>4 
N.H. 103, IS ! A.2d 041, 044 (1002); 
M slitrieh r . Coslno Arina Attractions, 
Inc., 31 N..T. 41, 106 A.2d 80, 00, 82 
A.L.R2d 1208 (1080).

0. S is  TV. Prosser, T in  Low of Torts |
07 (3d <k ) .  10CI).

4
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the  foregoing cases inapplicable in  A laska 
and in o ther jurisdictions requiring  an ac­
tual comprehension o f the danger.

Section 893 o f the Restatement o f  Torts 
contains numerous factual illustrations o f 
tvhcrc the doctrine o f voluntary acceptance 
o f a comprehended danger has logical ap­
plication. One example is Hunt v. P o rt­
land Baseball C lub11 where the court held 
that a spectator could not recover from  the 
ball club fo r  Injuries received when struck 
by a fou l ball because he was intimately 
fam ilia r with the game o f baseball and the 
risks inherent in being a spectator and had 
knowingly placed himself in an area o f ap­
preciated risk.*

U nder the m ajority holding, even though 
the evidence may show & voluntary accept­
ance o f  an appreciated risk, the question 
would be

whether a reasonably prudent man in the 
exercise o f due care would have Incurred 
the risk despite that [actua l] knowledge, 
and i f  so, whether he would have con­
ducted himself in the manner in which 
the p la in tiff acted in the light o f all the 
circumstances, including the appreciated 
risk.
The new doctrine is intended to simplify 

and c la rify  the law o f negligence and elim­
inate incompatible defenses by subsuming 
assumption o f risk under contributory neg­
ligence, but I  doubt i f  this w ill be the u l­
timate effect. I f  the new test were applied 
to the fae ti o f the Oregon baseball case 
just mentioned, the ju ry  would be asked to 
determine firs t whether a reasonably pru­
dent person in the e/ercise o f due care 
would havo purchased a seat not behind a 
screen even though he comprehended the 
danger. The evidence would ord inarily 
have established that seats behind a icreei.
1. 207 Or. 837, 200 I\2<J <05, <06-003 

(1000) .
0. Footnote 13 of th* majority opltion 

cites tho Oreton ease ot Zumwolt v. Mad- 
land. 230 Or. 20. 300 P.2d 200, 20▼ 
0004), ■* authority for the complete 
abolition of the Oootrlne of aiioraption 
of risk, but ilnco tho Orison automobile

w ere available and  tha t managem ent could 
have m ade the lu lance o f the seats safer 
by screening,9 but at the expense o f visi­
bility. The iury would be aware o f the 
fact that hundreds o f thousands o f base­
ball, hockey and other sports fans daily and 
knowingly sit in areas o f danger as spec­
tators. I f  the ju ry  conscientiously applied 
the objective tc-t o f the nvernge man, and 
based its judgment on what it knew tho 
average man was doing daily throughout 
the country, it might very well conclude 
that the spectator had acted with "due care" 
in purchasing a ticket fo r  an unprotected 
seat, even though he knew there was it 
danger that he might be In jured while oc­
cupying the scat.

What appears to be an unrealistic aspect 
o f the new test is at once apparent W hy 
should any controlling effect be given to the 
question o f whether a reasonably prudent 
man would have incurred the comprehended 
risk i f  the evidence has established th a t the 
particular p la in tiff did in fact voluntarily  
incur the comprehended risk? How  can it 
be logicnlly mid that a person has acted 
with "due care" when it has become ap­
parent from  the evidence that he deliber­
ately and knowingly choso to place himself 
in a position o f danger? I f  the ju ry  should 
find that the spectator had not acted with 
due care, in spite o f the fact that a large 
segment o f the population daily engaged in 
identical conduct, can it be said that the 
objective test o f the average, o r reasonably 
prudent man, has been realistically applied?

I f  the ju ry  find* that the p la in tiff spec­
tator has acted with duo care, the next ques­
tion it would lie asked to decide under the 
new test would be whether he

would have conducted himself In the 
m anrer i ll which the p la in tiff acted in
ru e it statute woe Involved It would ap­
pear that tlio cnia bai a limited applica­
tion.

t .  In  which cv«o the Jury would exporionoe 
little difficulty ia  finding meoecomoBt 
negligent, particularly if there woe la- 
eurance In tbo background.
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the light o f a ll the circumstance!, in­
cluding the appreciated riik .

This aipcct o f the test must mean that tha 
Jury must next decide whether the spec­
tator, a fte r having knowingly and without 
negligence placed himself in an area o f 
danger, thereafter cuuduetcd himself In 
such a manner as not to increase tho danger 
to himself. In  other words, was he con- 
tribtitorily negligent a fte r having taken hi* 
scat? Judging by the wording o f  the new 
test, this question would be asked in every 
ease where the ju ry  had found initia lly that 
the spectator was not negligent in purchas­
ing tin unprotected scat, even though no 
evidence may have been introduced during 
the tria l which would tend to show that he 
had done any th ing  to increase the existing 
danger. In  my opinion, it is unrealistic to
nsk n ju ry  to determine the answer to a 
question which has no factual basil in the 
evidence.-' F o r example, i f  the evidence 
showed that the spectator had merely oc­
cupied his scat until he was hit in the h a d  
by a foul ball, the judge would be obligated, 
it would item , to set aside n verdict fo r  the 
defendant management because o f  lic k  o f 
any evidence ‘.hat the spectator had done 
anything to increase the risk o f  in jury. 
The question might be appropriate i f  there 
was evidence that the spectator had re­
mained seated in a fixed posture until 
struck by the ball when he could have 
nvoldcd being struck by ducking to one 
side o r the other, o r downward, o r  perhaps 
could have even caught the bail in h it 
hands. Evasive o r protective action o f this 
sort is regu larly employed by tho average 
fan who must, at times, be an athlete o f  
sorts himself in order to exercise the Judg­
ment and agility necessary to avoid in ju ry.

The foregoing discussion dimonitrates, 
in my opinion, the impracticability o f at­
tempting to determine the tuual assumption 
o f  risk situation by the rules o f negligence. 
F o r other examples see a discussion with 
illuitrntious in Restatement o f Torts |  893 
(1939).

4«i r. ia -s w

No* Q. F L O R E S , Appallant, 

v .

8 T A T C  of A laska , Appslles.

No. 079.

Supremo f’oiirt of ,\1a«l<a.
July 1", tons.

Homicide prosecution, The Superior 
Court, Third Judicial District, Anchorage 
District, Ralph K . Moody, J., rendered 
judgment on verdict finding defendant 
guilty o f murder in one ease and man* 
slaughter in another, nnd defendant appeal­
ed. The Suprem e Court, Rnbinow ltr, J., 
held that indictment charging defendant 
with first-degree killing o f victim "by a 
method and mean* unknown" was Stiffi* 
cicnt

A ffirm ed.

I. Homlolde «s»7
Means o r nutmtcr by which victim met 

death arc not element* o f murder. A S
II.15 .010 .

3. (Mdletmtnt and inform ation c=»S9

Indictment charging defendant with 
first-degree killing o f victim "by a method 
and means unknown" was sufficient. Rules 
o f Criminal Procedure, ru le 7 ( c ) ;  A S
11.15.010, 12.40.100

3. WitmiHi «=>44

Sworn witness was not rendered in­
competent by hi* statement on cross-exami­
nation that he did not believe in God. 
Rules o f C ivil Procedure, ru le 43(b , d ), 
( c )  ( 5 ) ;  Rules o f Crim inal Procedure, 
ru le 26 (n ).
I  Criminal Law C=»695(3), 753(3), 887

Sworn witness' statement on cross- 
examination that he did not believe in God 
did not entitle defendant to have testimony 
stricken, to a m istrial, o r to Judgment o f 
acquittal.
8. Wltnsiiii C*7fl

In  ebsencc n f >howlng that witness was 
unaware o f  his serious obligation to re*


