
ALASKA LEGISLATURE COMMITTEE FILES 1991-1992 8672
7013 HOUSE JUDICIARY



F a i r  H o u s i n g 42 USCS § 3617

§ 3616. Cooperation with State and local agencies administering 
fair housing laws; utilization of services and personnel; reimburse­
ment; written agreements; publication in Federal Register

The Secretary may cooperate with State and local agencies charged with 
the administration of State and local fair housing laws and, with the 
consent of such agencies, utilize the services of such agencies and their 
employees and, notwithstanding any other provision of law, may reimburse 
such agencies and their employees for services rendered to assist him in 
carrying out this title. In furtherance of such cooperative efforts, the 
Secretary may enter into written agreements with such State or local 
agencies. All agreements and terminations thereof shall be published in the 
Federal Register. '
(Apr. 11, 1968, P. L. 90-284, Title VIII, § 816, 82 Stat. 89.)

HISTO RY ; ANCILLARY LAWS AND D IRECTIV ES 
References In text:
“This title” , referred to in this section, is Title V III o f Act Apr. 11,
1968, P. L. 90-284, 82 Stat. 81, and appears generally as 42 USCS 
§§ 3601 et seq. For full classification o f this Title, consult USCS Tables 
volumes.

O ther provisions:
Federally protected activities; penalties. F or the provision that penal­
ties for violations respecting federally protected activities arc not 
applicable to and do not affect activities under 42 USCS §§ 3601 et 
seq., see § 101(b) of Act Apr. 11, 1968, P. L. 90-284, Title I, 82 Stat.
75, which appears as 18 USCS § 245 note.

RESEARCH G U ID E
Am J u r  Proof o f Facts:
Racial Discrimination in Sale of Real Estate, 14 Am Ju r Proof o f Facts 
2d, p. 511.
Racial Discrimination in Rental or Leasing of Real Property, 15 Am 
Jur Proof o f Facts 2d, p. 525.
Annotations:
Prohibition, under state civil rights laws, o f racial discrimination in 
rental o f privately owned residential property. 96 ALR3d 497.

§ 3617. Interference, coercion, or intimidation; enforcement by 
civil action

It shall be unlawful to cocrcc, intimidate, threaten, or interfere with any 
person in the exercise or enjoyment of, or on account of his having 
exercised or enjoyed, or on account of his having aided or encouraged any 
other person in the exercise or enjoyment of, any right granted or
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42 USCS § 3617 P u b l i c  H e a l t h  a n d  W e l f a r e

pro tec ted  by section  803, 804, 805, o r  806 [42 U SC S §§ 3603, 3604, 3605, 
o r  3606]. T h is  section m ay  be enforced  oy a p p ro p ria te  civil action.
(A p r. 11, 1968, P . L. 90-284, T itle  V III , § 817, 82 S tat. 89.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
O ther provisions:
Federally protected activities; penalties. F or the provision that penal­
ties for violations respecting federally protected activities are not 
applicable to and do not affect activities under 42 USCS §§ 3601 ct 
seq., see § 101(b) of A ct A pr. 11, 1968. P. L. 90-284, Title I, 82 Stat.
75, which appears as 18 USCS § 245 nose.

RESEA RC H  G U ID E
Federal Procedure L  Ed:
Fed Proc, L Ed §§ 11:65, 11:280.

Am Jur:
15 Am Jur 2d, Civil Rights §§ 249, 477, 489.

Am Ju r  Proof of Facts:
Racial Discrimination in Sale o f Real Estate, 14 Am Ju r Proof o f Fac s 
2d, p. 511.
Racial Discrimination in Rental or Leasing o f Real Property, 15 Am 
Jur Proof of Facts 2d, p. 525.

11 Federal Procedural Form s L Ed, Housing and Urban Development

Annotations:
Prohibition, under state civil rights laws, o f racial discrimination in 
rental of privately owned residential property. 96 ALR3d 497.

Law Review Articles:
McGee, Illusion and Contradiction in the Quest for a Desegregated 
Metropolis. 1976 U 111 L F  948.
Ellickson, Suburban G rowth Controls: An Economic and Legal Analy-

Forms:

§ 39:33.

sis. 86 Yale L J 385.

IN TE R PR ET IV E N O TES AND D ECISIO N S
1. Generally
2. Relation lo other laws
3. Violations, generally
4. —State and local government actions
5. Practice and procedure, generally
6. Standing
7. Limitations of actions
8. Evidence; burden of proof
1, Generally 

42 USCS §3617 provides for actions against

states and political subdivisions as well as actions 
against private transactions and practices; com­
prehensive purpose of Fair Housing Act (42 
USCS §§ 3601 et seq.) would be diluted if it 
were to apply only to actions of private individu­
als and entities. United States v Parma (1981, 
CA6 Ohio) 661 F2d J62, reh den (CA6) 669 
F2d 1100 and cert den (US) 72. L Ed 2d 441, 
102 S Ct 1972, reh den (US) 73 L Ed 2d 1309. 
102 S Ct 2308.
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F a i r  H o u s i n g  42 USCS § 3617, n 5
2. Relation to other laws

Validity of claim under 42 USCS § 3617 de­
pends upon whether failure to rezone violated 
§ 3604(a) where conduct that allegedly violated 
§3617 is same conduct that allegedly violated 
§ 3604(a) and was engaged in by same party. 
Metropolitan Housing Development Corp. v Ar­
lington Heights (1977, CA7) 558 F2d 1283, cert 
den 434 US 1025, 54 L Ed 2d 772, 98 S Ct 752 
and on remand (ND III) 469 F Supp 836, afTd 
(CA7 111) 616 F2d 1006.

Conduct which violated 42 USCS § 3604 by 
discriminatorily failing or refusing to provide 
property insurance on dwellings also violated 42 
USCS § 3617. Dunn v Midwestern Indent. M id­
American Fire & Cai.ualty Co. t.1979, SD Ohio) 
472 F  Supp 1106.

3. Violations, generally
Real estate brokers have cause of action 

against sellers of property under 42 USCS 
§ 3617, based on allegation that sellers refused to 
pay real estate commission, as required by real 
estate sales contract, because brokers aided black 
buyers in exercise of their right to buy real 
estate. Crumble v Blumtha! (1977 CA7 III) 549 
F2d 462, 38 ALR Fed 152.

Home buyer who allegedly suffered racial dis­
crimination in housing by actions of defendant 
savings and loan association in “redlining" loan 
applications so that plainlifTs were denied home- 
loan due to racial composition of neighborhood 
in which home was located stated cause of 
action within meaning of 42 USCS §§ 3604, 
3605, and 3617. Laufman v Oakley Bldg. & 
Loan Co. (1976, SD Ohio; 408 F  Supp 489, later 
proceeding (SD Ohio) 72 FRD 116, 23 FR Serv 
2d 849.

Promulgation of standards which cause ap­
praisers and lenders to treat race and national 
origin as negative factor in determining value of 
dwellings and evaluating soundness of home 
loans may "interfere" with person in exercise 
and enjoyment of rights guaranteed by Fair 
Housi-g Act. United States v American Institute 
of Real Estate Appraisers etc. (1977, ND 111) 
442 F  Supp 1072, 24 FR Serv 2d 880, app dismd 
(CA7 III) 590 F2d 242, 48 ALR Fed 657.

Conduct which violated 42 USCS § 3604 by 
discriminatorily failing or refusing to provide 
property insurance on dwellings also violated 42 
USCS §3617. Dunn v Midwestern Indem. Mid­
American Fire & Casualty Co. (1979, SD Ohio) 
472 F Supp 1106.
4. —State and local government actions

Alleged wrongful termination of employment
from local housing authority afler attempt to 
secure equal police protection by city police for 
tenants of housing authority, majority of whom

were black, by communicating with local orga­
nization formed primarily for protection of rights 
o f blacks was not actionable under 42 USCS 
§ 3617. Vercher v Harrisburg Housing Authority 
(1978, MD Pa) 454 F  Supp 423.

Municipality interfered with ability of prospec­
tive developers to construct integrated housing in 
violation of 42 USCS § 3617, where it enacted 
ordinances designed to preclude construction of 
low-income housing. United States v Parma 
(1980, ND Ohio) 494 F Supp 1049, app dismd 
without op (CA6 Ohio) 633 F2d 218 and later 
op (ND Ohio) 504 F  Supp 913, affd in part and 
revd in part on other grounds (CA6 Ohio) 661 
F2d 562, reh den (CA6) 669 F2d 1100 and cert 
den (US) 72 L Ed 2d 441, 102 S Ct 1972, reh 
den (US) 73 L Ed 2d 1309, 102 S Ct 2308.

City's rejection of fair housing resolution, con­
sistent refusal to sign cooperation agreement 
with local housing authority, adamant and long­
standing opposition to any form of public or 
low-income housing, denial of building permit 
for low-income housing, passage of 35-foot 
height restriction ordinance, passage of ordi­
nance requiring voter approval for low-income 
housing, and refusal to submit adequate housing 
assistance plan in Community Block Develop­
ment Grant application violate Fair Housing Act 
(42 USCS § 3617). United States v Parma (1980, 
ND Ohio) 494 F  Supp 1049, app dismd without 
op (CA6 Ohio) 633 F2J 218 and later op (ND 
Ohio) 504 F  Supp 913, afTd in part and revd in 
part on other grounds (CA6 Ohio) 661 F2d 562, 
reh den (CA6) 669 F2d 1100 and cert den (US) 
72 L Ed 2d 441, 102 S Ct 1972, reh den (US) 73 
L Ed 2d 1309, 102 S Ct 2308.

City is chargeable with racially discriminatory 
intent in its failure to carry forward with racially 
integrated low-income senior citizen and family 
housing project where city commissioners felt 
bound by results of advisory referendum not to 
proceed with housing project and commissioners 
were aware that significant number of opponents 
of housing project were motivated in part by 
desire to exclude black people from city. United 
States v Birmingham (1982, ED Mich) 538 F 
Supp 819.

County's veto of proposed low-income housing 
development which was to participate in federal 
Section 8 HA!' program for rent subsidies for 
low-income families under 42 USCS § I437f 
violated 42 USCS §§ J604 and 3617 even with­
out conclusion that race was motivating factor 
behind county's decision. Atkins v Robinsnn 
(1982, ED Va) 545 F Supp 852.

5. Practice and procedure, generally
Doctrine of federal abstention to state courts 

is inapplicable to action by United Stales under
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Title VIII alleging violations of 42 USCS 
§§ 3604 and 3617. United States v Black Jack 
(1974, CA8 Mo) 508 F2d 1179, ccrt den 422 US 
1042, 45 L Ed 2d 694, 95 S Ct 2656, reh den 23 
US 884, 46 L Ed 2d 115, 96 S Ct 158.

In action seeking damages for, inter alia, inter­
ference with economic relations, libel, and nui­
sance brought by real estate company against 
persons who participated in organized program 
of auditing and checking real estate firms to test 
their compliance with Fair Housing Act (42 
USCS §§ 3601 et seq.) which had been removed 
from state court to federal court on defendant's 
motion therefor, motion by plainlifTs to remand 
case to state court would be denied pending 
proof by defendants of correctness of their alle­
gations that they were engaged in activity ex­
pressly protected by 42 USCS § 3617, that state 
court action had been brought against them for 
having aided and encouraged others in exercise 
and enjoyment of right to equal housing oppor­
tunity, and that such action had efTect of coerc­
ing, intimidating and threatening interference 
with their rights under such statutory provision. 
Northside Realty Associates, Inc. v Chapman 
(1976, ND Ga) 411 F S u pp  1195.

6. Standing
Language c f  42 USCS §3617 indicates that 

Congress intended to grant standing to persons 
who help others to exercise protected rights, 
even if those persons do not suffer injury to their 
own legal rights; developer had standing to 
assert rights (if prospective minority tenants in 
public housing under Fair Housing Act (42 
USCS §§ 3601 et seq.); motion to dismiss action 
brought under Act as barred by 180-day statute 
o f limitations in 42 USCS §3612 is den!*d since 
180-day statute of limitations is not applicable to 
civil actions brought under 42 USCS § 3617. 
United States General, Inc. v Joliet (1977, ND 
HI) 432 F  Supp 346.

42 USCS § 3617, n 5 P u b l i c  H e a l t h  a n d  W e l f a r e ^

7. Limitations of actions 
State’s fair housing laws contain statute of";.

limitation applicable to federal actions under 42 • 
USCS § 3617; plainlifTs filing of claim with state 
civil rights commission does not toll period of 1  
time within which plaintiff must file his federal ; 
suit under 42 USCS § 3617. Warner v Pemno 
(1978, CA6 Ohio) 585 F2d 171, 11 Ohio Ops 3d * 
274. 0

Motion to dismiss action brought under Fair,;- 
Housing Act of 1968 (42 USCS §§ 3601 et seq.) 7  
as barred by 180-day statute of limitations in 42 
USCS §3612 is denied since 180-day statute of * 
limitations is not applicable to civil actions 
brought under 42 USCS §3617. United States 
General, Inc. v Joliet (1977, ND 111) 432 F Supp 
346.

8. Evidence; burden of proof 
42 USCS § 3617 provides remedy in situation

where resident manager and maintenance techni­
cian are dismissed by their employers because of - 
their aid or encouragement to tenants in assert­
ing their right to fair housing; plaintiffs bear 
burden of proof by preponderance of evidence on 
each issue including that they actually aided or 
encouraged individual or group in exercise or 
enjoyment of rights under 42 USCS § 3604(b) to 
equal services and conditions of housing; action 
brought under 42 USCS §3617 is dismissed 
where court finds as matter of law lhat plaintiff 
resident manager and technician failed to prove 
by preponderance of evidence that they aided or .<y 
encouraged tenant in exercise or enjoyment of 
her rights under 42 USCS § 3604(b) within 
meaning of § 3617 and court found insufficient 
credible evidence to prove that plaintiffs were 
dismissed because they aided or encouraged ten­
ant in assertion of any rights. Meadows v Edge- 
wood Management Corp. (1977, WD Va) 432 F 
Supp 334.

§ 3618. Authorization of appropriations

There are hereby authorized to be appropriated such sums as are necessary 
to carry out the purposes of this title. 
(Apr. 11, 1968, P. L. 90-284, Title VIII, § 818, 82 Stat. 89.)

H ISTO RY ; ANCILLARY LAW S AND DIRECTIVES 
References In text:
"This title", referred to in this section, is Title V III o f Act Apr. 11,
1968, P.L. 90-284, 82 Slat. 81, and appears generally as 42 USCS 
§§ 3601 et seq. For full classification o f this Title, consult USCS Tables 
volumes.



F a i r  H o u s in g 42 USCS § 3619
O ther provisions:
Federally protected activities; penalties. F o r the provision that penal­
ties for violations respecting federally protected activities are not 
applicable to and do not affect activities under 42 USCS §§ 3601 et 
seq., see § 101(b) o f Act Apr. 11, 1968, P. L. 90-284, Title I, 82 Stat.
75, which appears as 18 USCS § 245 note.

RESEA RCH  G U ID E

Am J u r  P roo f of Facts:
Racial Discrimination in Rental or Leasing of Real Property, 15 Am 
Ju r Proof o f Facts 2d, p. 525.

Annotations:
Prohibition, under state civil rights laws, o f racial discrimination in 
rental of privately owned residential property. 96 ALR3d 497.

§ 3619. Separability of provisions
If any provision of this title or the application thereof to any person or 
circumstances is held invalid, the remainder of the title and the application 
of the provision to other persons not similarly situated or to other 
circumstances shall not be affected thereby.
(Apr. 11, 1968, P. L. 90-284, Title VIII, § 819, 82 Stat. 89.)

H ISTO RY ; ANCILLARY LAW S AND DIRECTIVES 

References in text:
“This title" and "the  title", referred to in this section, is Title V III of 
Act Apr. 11, 1968, P. L. 90-284, 82 Stat. 81, and appears generally as 
42 USCS §§ 3601 et seq. For full classification o f this Title, consult 
USCS Tables volumes.

O ther provisions:
Federally protected activities; penalties. For the provision that penal­
ties for violations respecting federally protected activities are not 
applicable to and do not affect activities under 42 USCS §§3601 et 
seq., see § 101(b) o f Act Apr. 11, 1968, P. L. 90-284, Title I, 82 Stat.
75, which appears as 18 USCS § 245 note.

RESEARCH G U ID E

Am Ju r  P roof of Facts:
Racial Discrimination in Rental or Leasing of Real Property, 15 Am 
Jur Proof o f Facts 2d, p. 525.

Annotations:
Prohibition, under state civil rights laws, o f racial discrimination in 
rental of privately owned residential property. 96 ALR3d 497.
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42 USCS § 3631 P u b l i c  H e a l t h  a n d  W e l f a r e I  

PREVENTION OF  INTIMIDATION

§ 3631. Violations; bodily injury; death; penalties
W hoever, w h e th e r o r n o t ac tin g  u n d e r co lo r o f  law, by force o r th rea t o f  3  
fo rce  w illfully in jures, in tim id a tes o r  in te rfe res w ith , o r  a ttem p ts  to in ju re ,' 
in tim id a te  o r  in terfere  w ith—

(a) any  person  because o f  h is race, co lo r, religion, sex, o r nationa l o rig in?, 
an d  because he is o r  has been selling, pu rch asing , ren tin g , financing,^! 
occupying , o r  co n trac tin g  o r  n eg o tia tin g  fo r  th e  sale, purchase, r e n ta l ,a  
financing  o r  occup ation  o f  any  dw elling, o r  app ly ing  fo r  o r  p artic ipa ting  in  3  
any  service, o rgan iza tion , o r  facility  re la ting  to  the  business o f  selling o r f 1 
ren tin g  dw ellings; o r  ^
(b) any  person  because h e  is o* h as  been, o r  in  o rd er to  in t im 'ia te  such* 
p erso n  o r any  o th e r  person  o r  any  class o f  p ersons from —

(1) partic ipa ting , w ith o u t d iscrim in a tio n  on  acco u n t o f  race, color, 
religion, sex, o r  n a tio n a l o rig in , in  any  o f  th e  activ ities, services, 
o rg an iza tions o r  facilities described  in  subsection  901(a) [subsec. (a) o f i  
th is  section]; o r
(2) affording a n o th e r  person  o r  class o f  p erso ns o p p o rtu n ity  o r protec-~ 
tio n  so to  partic ipate ; o r

(c) a n y  citizen  because he  is o r h as  been, o r  in  o rd e r  to d iscourage such" 
c itizen  o r  any  o th e r  c itizen  from  law fully  a id ing  o r  encourag ing  o th e r ;  
p erso ns to  p artic ipa te , w ith o u t d iscrim in a tio n  on  accou n t o f  race, color, '? 
relig ion , sex, o r nationa l o rig in , in  any  o f  th e  activ ities, services, o rg an iza -1  
tions o r  facilities described  in  subsection  901(a) [subsec. (a) o f  th is section], r  
o r  p a rtic ip a tin g  law fully  in speech  o r  peaceful assem bly opposing  any'^v 
den ia l o f  th e  o p p o rtu n ity  to  so  p artic ip a te—
shall be fined n o t m o re  th a n  $1,000, o r  im prisoned  no t m ore  th a n  one y e a r ,4?  
o r  bo th ; and  if  bod ily  in ju ry  resu lts  shall be fined n o t m ore  th a n  $10,000, 'j  
o r  im prisoned  n o t m ore  th a n  ten  years, o r  bo th ; and  i f  d ea th  resu lts shall £  
be  subject to  im priso nm en t fo r any  term  o f  years o r  fo r life.
(A p r. 11, 1968, P . L. 90-284, T itle  IX , § 9 0 1 , 82 S tat. 89; A ug . 22, 1974,7 

L . 93-383, T itle  V III , § 808(b)(4), 88 S ta t. 729.)

HISTO RY ; ANCILLARY LAWS AND DIRECTIVES 
Amendments:
1974. Act Aug. 22, 1974, in subsecs, (a), (b)(1), and (c), inserted
sex

RESEARCH G U ID E
Am Ju r  Proof of Facts:
Racial Discrimination in Sale o f Real Estate, 14 Am Ju r Proof o f Facts 
2d, p. 511.
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F a i r  H o u s i n g 42 USCS § 3632
Annotations:
Prohibition, under state civil rights laws of racial discrimination in 
rental of privately owned residential property. 96 A LR3d 497.

Law Review Articles:
The Statute of Limitations in the Fair Housing Act. 5 Florida State 
Univ L  Rev 128, W inter 1977.

IN TE R PR ET IV E N O TES AND D E C ISIO N S
1. Generally
2. Motive
3. Particular acts
1. Generally 

42 USCS § 3631 protects one’s right to occupy
home regnrdless of race, and there is clear Con­
gressional intent to impose criminal sanctions on 
those who engage in violation or law. United 
States v Johns (1980, CAS Ala) 615 F2d 672, 
cert den 449 US 829, 66 L Ed 2d 33, 101 S Ct 
95.
2. Motive

Given defendant's motive to discourage inter-

§§ 3632-3700. [Reserved]
"HISTORY; ANCILLARY LAWS AND D IRECTIV ES 

Explanatory notes:
No laws are presently classified to these sections, which are designated 
as “ Reserved” only to provide numerical continuity between this 
volume and the following volume of Title 42, USCS. F or laws which 
may be classified to these sections in the future, see Supplement.

racial living when shooting into residence, pres­
ence o f  other motives does not make conduct 
any less a violation of 42 USCS § 3631. United 
States v Johns (1980, CA5 Ala) 615 F2d 672, 
cert den 449 US 829, 66 L Ed 2d 33, 101 S Ct 
95.

3. Particular acts 
Shooting into residence to discourage interra­

cial dating and living arrangements is violation 
of 42 USCS § 3631. United States v Johns (1980, 
CA5 Ala) 615 F2d 672, cert den 449 US 829, 66 
L Ed 2d 33, 101 S Ct 95.
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"An Act relating to the homesite entry program; and providing for an effective date."
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be replaced with______
[ ] have attached amcndments(s) 

do pass 
[ ] do not pass 
[ ] no recommendations 
[ J individual recommendations 
[ ] additional referral to the____

[ ] the same title 
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FISCAL NOTE

STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Dale: 
Tide:

19-Mar-91
Homestead Entry Program

Sponsor: Senator ELiascm
Requestor Senate Judiciary

N o. _ T ' _

Bill Version: -5  B  1 ^ 1  

(3) Publish Date: V / a s V ? /
/

Department Affected: Natural Resources
BRU: . Land & Water ____
Components: Land & Water

COMPONENT SERIAL NO. 431

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
OENERALFUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of Current year impact: 
ANALYSIS: (Attach a  separate page if necessary)

   C  C, S ( Z  I C \  \

have no fiscal impact. This 
fiscal note is appropriate.

4 - 5 ___________________ ,-T
date Comte Aiae (initial.

Phone: 762-2672
D ote: 19-Mar-91

Date: 19-Mar-91

Prepared b y : _____________
Division: Land & Water

Gary Gustafson

Approved by Commissioncr/tlnrold  Heinze d  o J  f* * '  
Agency: Department of NaUrral Resources___________

Distribution (by preparer) : LegialallveFinance, legislative Sponsor, Requestor, OMB,
& Impacted Agency(ies).
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FISCAL NOTE

Revision Date:_______________ 19-Mar-91_____________ Department Affected: Natural Resources
Title: Homestead Entry Program________________  BRU: Land & Water____________________

____________________________________________________ Components: Land & Water____________________
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Requestor Senate Judiciary_______________ _________ COMPONENT SERIAL NO. 431

STATE OF ALASKA
1991 LEGISLATIVE SESSION bell n o . c^sb 191 j u  J

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Pollan)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate o f Current year impact:
ANALYSIS: (Attach a  separate page if necessary)

Prepared by: _____________
Division: Land & Water

Oary Gustafson

Approved by Coranissloner^ Ia ro ld  Heinze Q  o J  f a *  
Agency. Department of Natural Resources___________

Phone:
Date:

Date:
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19-Mar-91
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A L A S K A  S T A T E  L E G I S L A T U R E  S E N A T E
SENATOR RICHARD I. ELIASON

PRESIDENT OF THE SEN ATE

LABOR & COMMERCE COMMITTEE

RESOURCES COMMITTEE

RULES COMMITTEE

CHAIRMAN. SPECIAL COMMITTEE ON 
DOMESTICS INTERNATIONAL 

COMMERCIAL FISHERIES

M E M O R A N D U M

TO: Rep. Donley,
House J u d i ciary

FROM: Sen. Dick

DATE: M a y  10, 1991

RE: S c h e d u l i n g  of SB 191 (Homesite E ntry Program)

I w o u l d  like to request that you s c h edule a H o u s e  J u d i c i a r y  
C o m m i t t e e  h e a r i n g  for SB 191.

SB 191 is intended to correct several inequities and 
a d m i n i s t r a t i v e  problems of the h o m e s i t e  entry program. O v e r  
the last few y e a r s  of a d m i n i s t e r i n g  the p r o g r a m  D N R  has b e e n  
faced w i t h  several situat ions w h i c h  h a d  e ither  not been 
antici p a t e d  or had not b e e n  spelled out in enoug h detail w h e n  
the p r o g r a m  w a s  initiated.

U n d e r  c u r r e n t  law, a p e r s o n  or h o u s e h o l d  can only h o l d  one 
h o m e site permit. Since the law does not p r o v i d e  for any 
exceptions, if someone who has the ir own h o m e s i t e  p e r m i t  
inherits a n o t h e r  one, th ey would be forced to give up thei r 
own or the inherited permit. Or if two p e r m i t  h o l d e r s  get 
married, one or the oth er w o u l d  be forced to g i v e  u p  t h e i r  
permit.

O t h e r  p r o b l e m s  or lack of legal c l a r i t y  have come to light 
r e g a rding  the divorc e or m a r r i a g e  d i s s o l u t i o n  of p erm it 
holder, d e a d l i n e s  for b u i l d i n g  a s t r u cture on the homesite, 
and r e q u i r e m e n t s  for m o b i l e  h omes on homesites. SB 191 will 
correct  these problems.

Last session the Senate u n a n i m o u s l y  p a s s e d  a bill w h i c h  
a d d r essed the inheritance p r o b l e m  just as this bill does. T h a t  
bill died in House Rules. This bill r e introdu ces the s o l utio n 
to that p r o b l e m  and cleans up the o t h e r  conce rns as well.

The D epar t m e n t  of Natural Resource s t e s t i f i e d  that the bill, 
as it left the Senate, will not cause any problems r e g a r d i n g  
past rulings. All of the h o m esite cases w hich have com e up 
r e g a rding the marria ge or inheritance p r o b l e m  have been kept 
in abeyance, and any h o m esite titles g r a n t e d  u n d e r  the old 
p r o v i s i o n s  regarding m o bile homes and so on will not be 
affecte d by this bill.



T h e  bill has a zero fiscal note.

W h e n  w e  set up state programs, we can't always f o resee  every 
s i t u a t i o n  t h a t  m i g h t  develop. This bill is a i m e d  at c o r r e c t i n g  
a n d  c l a r i f y i n g  t h e  laws on t h e  h o m e s i t e  entry p r o g r a m  to make 
t h e  p r o g r a m  better, fairer, and e a s i e r  to administer.

I will a t t a c h  some b a c k - u p  inform a t i o n  on SB191. If y o u  need 
ad d i t i o n a l  i n f o r m a t i o n  p l e a s e  contact m y  office. I w o u l d  
su g g e s t  t h a t  Mr. R o n  S w a n s o n  of DNR, Division  of Land and 
W a t e r  M a n a g e m e n t  (762-2529), be c o n t a c t e d  to testify, perh aps 
b y  t e l e c o n f e r e n c e  from Anchorage, r e g a rding the d e t a i l s  of the 
bill.

T h a n k  y o u  for y o u r  consideration.



(9) f ~>USE COMMITTEE REPO f '
Date Referred: April 24, 1991 . FURTHER REFERRALS:

Date of Committee Action: b  I ^

Judiciary

The RESOURCES Committee considered: CSSB 19KJUD)

CS FOR SENATE BILL NO. 191 (JUDICIARY) HOMESITE ENTRY PERMITS
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WALTER J. HICKEL. GOVERNOR

DEPARTMENT OF NATURAE RESOURCES /
400 WILLOUGHBY A VENICE 
JUNEAU. ALASKA 99801-1796 
PHONE: (907) 465-2400 
FACSIMILE: (907) 586-2754OFFICE OF THE COMMISSIONER /

April 3, 1991

The Honorable Rick Halford, Chair 
Senate Judiciary Committee 
P.O. Box V 
Juneau, AK 99811

Dear Senator Halford:

Subject: SB 191, which corrects inequities and administrative
problems in the department's homesite entry land disposal program.

Posit i o n : The Department of Natural Resources supports this bill.

B ackground: The state's homesite program allows state residents of
at least 18 years of age to apply for a permit to occupy and improve 
a homesite parcel in order to qualify for patent to the land. Only 
one homesite parcel is allowed per person and per household. To 
receive patent to the land, the applicant must erect a permanent, 
habitable dwelling within five years of receiving the permit and 
live on the land for 35 months within a seven year period. Five 
percent of the fair market value of the land may be paid to the 
state as a substitute for the 35 month living requirement.

In administering the department's homesite entry land disposal 
program, a number of inequities and administrative problems have 
come to light, including: inheritance of permits, transfer of
permits, more than one permit per household because, of divorce and 
remarriage, the deadline for building a structure on the homesite, 
and when deadline extensions may be granted. This bill would 
address these inequities and problems.

Please let me know if you have questions about this matter. 

Sincerely,

Commissioner

enclosures

cc: Senator Eliason
Senator Duncan 
Senator Menard 
Committee Members
Bruce Kendall, Legislative Liaison, Office of the Governor

10O9LH



SB  1 9 1  A n a l y s i s

Section 1 : Allows a permit to be transferred as part of the
dissolution of a marriage; also allows a permit to be inherited.

Section 2 : Allows a person to hold a permit to more than one
homesite because of an inheritance, or because of a disabling injury 
to the original permit holder.

Section 3 : New language needed to implement Sections 1 and 2.

Section 4 : Amends the existing building requirement to ensure that-
dwellings are permanently attached to a permanent foundation.
Mobile homes have, in the past, been placed on foundations to meet 
building requirements, and then removed once the department 
completed its inspection. Under this new language, mobile homes 
would still be allowed, but they wo uld need to be permanently 
attached to a permanent foundation.

Section 5 : Allows permit holders who marry after receiving their
permits to both obtain title to homesteads. Currently, only one 
patent per household is allowed.

Section 6 : Allows an applicant to obtain title to a homesite if the
building requirements, as clarified by this bill, are met.

Section 1 : Allows the applicant to obtain title to more than one
homesite by inheritance and use the efforts of the deceased 
applicant to qualify for the homesite, or receive title if the 
permit was obtained from a disabled permit holder. (This is similar 
to Sections 1 and 2, but relates to obtaining title to the land. 
Sections 1 and 2 relate to holding the permit.)

Section 8 : Amends the current law to allow an applicant an
additional year to complete a dwelling if the director finds that a 
dwelling has been substantially completed within 5 years, but is not 
yet habitable. This uould make tne homesite program consistent with 
the homestead program (AS 38.09.040(a)(3)).

Section 9 : Provides the same building requirement opportunities to
applicants who received their entry permits prior to July 1, 1983 as 
is currently provided to applicants.

Section 1 0 : Makes the provisions of this bill apply to anyone who
currently holds a homesite entry permit.

Section 1 1 : Adds an effective date of July 1, 1991 for the bill.
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UNIFORM LIMITED PARTNERSHIP ACT

"An Act reladng to limited partnerships; amending Alaska Rule of Civil Procedure 8; and providing for an 
effective date."

RECOMMENDATIONS: 
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r 1 0 iioiuii wnitt
Tit!®: Uni fo *m Lim ited Partnersh ip  Act

................w* rm»w"w, .uuumici ue  a t c u n .  u p v .
BRU: Bankfno. S e c u rit ie s  <1 Comnrahinn

Componanl: Corporations

Sponsor: ê i .  Rodey .
Raquoolor: COMPONENT SERIAL NO». 1  2 3 3
EXPENDITURES REVENUES: (Thouaanda of Dollar*)

iOPERATING FY 98 PY 94 PY 90 FY 98 FY 97 FY 98
PERSONAL SERVICES
TRAVEL !
CONTRACTUAL . 3 i_D__ 0 f) n n n
8UPPLIE9 |
EQUIPMENT 1
LAND & STRUCTURES
GRANTS. CLAjMS
MISCELLANEOUS
TOTAL OPERATING 3.0 0 0 0 0

m ~ ECAPITAL t z q:

FUNDINGS (Tbot
■ ■ ----- -------------1------------------ 1-------——------- 1------ ------------1------JJLii____1___T t w ‘  v

sand* of Dollara)

GENERAL FUND 3 . 0 0 0 0 0 0
FEDERAL FUN DS
OTHER
FUND so u n c
TOTAL 3.0 0 0 0 0 .0 -

posmoNai

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Esllmalo of ourrtfril yoar Impact:

ANALYSIS (At 
The Depar 
Natural  R 
notes  In 
DCED expe

Prepn/od By: 
Division: ___

aoh a separate pngs It nacawary.)
inent of Commerce and Economic Development (DCED) and the Department of 
sources (DNR) have consul ted In the prepara tion of t h e i r  re sp ec t iv e  f i s c a l  
esponse to  SB 193. This f i s ca l  note r e f l e c t s  only those expenses which 

: t s  to incur  in implementing th i s  l e g i s l a t i o n ,
/  > '/}. , ,  , (JONTINUED NEXT SHEET)

y <c-. ,

_ V l l l i s  F. K irkpa t r ick ,  Director
3ankinq,  S ecu r i t ie s  & Corporations

Phona: 
Data: _

lfi5r,2521— .

A pptovsd by Comm laolonar; Glenn A. Olds 
Agency: _ apartment of Commerce & Economic Development Dan: . _January 3Q ,J9 92

WFK/MM/dgl93910-1/0130921
(Rav. 12/01)

Dlatrlbuilon (by dropntot): Lag. Fin., Laglalatlva Sponior, Requestor, OMB/DBR, Gov. Legit. Ofo,, and Impaoiad Agenoy(lM),
Paga J  of
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SIS -  CONTINUED:

will receive  both hardcopy documents ( r i l e d )  and microfilmed
doctinents (recorded).  Hardcopy documents will  he converted to microfi lm

ndexed to conform to the department 's f i l i n g  system.

Ihe latabase u t i l i s e d  by DNR will  be purchased from Motznlk Computer 
Services,  Inc. and modified to conform to the department 's  computer 
fl I Mg system.

The projected expenses will be the cost oF the  record conversion. The 
addi t ional  expenses are to cover the expenses of postage and promulgating 
regula t ions .

Coniractuol expenditures:

$ .5 Postage -  Projected for mailing no tice  of agency
change and Tor the promulgation of 
regu la t ions ,

Projected for costs Incurred In 
conversion and mail ing.

Projected for the cos t  Incurred In 
purchasing computer records from Motznlk 
Computer Services,  Inc.  and fo r  the co s t  
of conversion of these records.

Projected cost  of posting reg u la t io n s  for 
commentary.

$ .2 Supplies

$ .5 Motznlk 
Conversion

5 .3 Advertising

5 1 .S Conversion Projected cost  for personnel data Input 
of I n i t i a l  hardcopy records.

ie projec ted  revenue of M.O will  be new program re c e ip t s  for DCED. 
i l s  revenue Is  based upon the presen t f i l i n g  charged by ONR o f  $15,00. 

jroxlmate l/  250 l imited partnersh ips are f i l e d  each year.

9: 9411/013092F
Page I  of 2

I
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C S S B  193 (JUD)
F i s c a l  N o t e  A n a l y s i s  
J a n u a r y  30, 1992

T h e  D e p a r t m e n t s  of N a t u r a l  R e s o u r c e s  and C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t  h a v e  c o n s u l t e d  in t h e  p r e p a r a t i o n  of t h e i r  r e s p e c t i v e  
f i s c a l  notes. T h i s  n o t e  i n c l u d e s  o n l y  those e x p e n s e s  for t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  to our k n o w l e d g e  d o e s  not  
o v e r l a p  w i t h  t h a t  o f  t h e  D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t .

T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w i l l  d u p l i c a t e  t h o s e  o r i g i n a l  
d o c u m e n t s  r e t a i n e d  o r  m i c r o f i l m e d  in the s t a t e w i d e  R e c o r d e r ' s  
O f f i c e s  p e r t a i n i n g  t o  l i m i t e d  p a r t n e r s h i p s .  A  m i c r o f i l m  c o p y  of 
all o r i g i n a l  d o c u m e n t s  filed a n d  o f  d o c u m e n t s  r e c o r d e d  p r i o r  to 
t r a n s f e r  w i l l  b e  t r a n s f e r r e d  t o  t h e  D e p a r t m e n t  of C o m m e r c e  and 
E c o n o m i c  D e v e l o p m e n t  a l o n g  w i t h - t h o s e  original d o c u m e n t s  f i l e d  
p r i o r  to 1988. (After J a n u a r y  1, 1988 p a r t n e r s h i p  d o c u m e n t s  b e c a m e  
a " r e c o r d e d "  d o c u m e n t  r a t h e r  t h a n  a "filed" d o c u m e n t  a n d  o r i g i n a l s  
w e r e  r e t u r n e d  to t h e  client.) A n o t h e r  m i c r o f i l m  c o p y  of all 
d o c u m e n t s  w i l l  be w i l l  b e  k e p t  in t h e  R e c o r d e r ' s  O f f i c e s  in o r d e r  
t o  m a i n t a i n  t h e  i n t e g r i t y  o f  the p u b l i c  r e c o r d  a n d  b e c a u s e  p e r s o n s  
w h o  f i l e d  p r i o r  t o  t h a t  d a t e  w i l l  e x p e c t  to b e  a b l e  t o  r e t u r n  to 
t h e  o f f i c e  o f  r e c o r d  f o r  copies.

F u n d i n g  is r e q u e s t e d  t o  b r i n g  all d o c u m e n t s  f i l e d  p r i o r  to J a n u a r y  
1, 1988 t o  a c e n t r a l  l o c a t i o n  w h e r e  t h e y  will b e  m i c r o f i l m e d  b y  a 
c o n t r a c t o r .  D o c u m e n t s  r e c o r d e d  s i n c e  J a n u a r y  1, 1988 are a l r e a d y  
o n  m i c r o f i l m  a n d  w i l l  b e  e x t r a c t e d  a n d  d u p l i c a t e  filmed.

100 n o n e  r e q u e s t e d

200 $1.0 is r e q u e s t e d  t o  t r a v e l  to t h e  C o u r t  S y s t e m
m a i n t a i n e d  o f f i c e s  in G l ennallen, Seward, a n d  V a l d e z  to
.pack a n d  t r a n s p o r t  records. In o t h e r  locations,
R e c o r d e r ' s  O f f i c e  e m p l o y e e s  w i l l  do t h e  work.

300 $3.5 is r e q u e s t e d  f o r  c o m p u t e r  p r o g r a m m i n g  c h a r g e s
n e c e s s a r y  t o  i d e n t i f y  a n d  e x t r a c t  t h e  r e c o r d s  and for 
c o n t r a c t  m i c r o f i l m  services.

400 $2.1 is r e q u e s t e d  for posta g e ,  p a c k i n g  m a t e r i a l s ,  and
m i s c e l l a n e o u s  supplies.
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PATRICK M. RODEY
SENATOR

jglatffea State Hegtelature 3111 C. St.. Suite 510 
Anchorage, Alaska 99503 

(907) 561-7618

During Session.
State Capitol 

Juneau, Alaska 99801-1182 
(907) 465-3793

Senate
M E M O R A N D U M

DATE: M a y  5, 1992

TO: Members,

FROM: S e n a t o r  Pat

S U B J : C S S B  193 (FIN) - R e v i s i o n s  to U n i f o r m  L i m i t e d  P a r t n e r­
ship Act, and a m e n d i n g  A l a s k a  Rule of 
Civil P r o c e d u r e  8.

A t t a c h e d  is a s u mmary of the a b o v e - r e f e r e n c e d  bill w h i c h  is 
in committee. U n d e r  t h e  time c o n s t r a i n t s  of the end of s e s­
sion, I a m  c i r c u l a t i n g  this in order to give you m o r e  i n f o r­
ma t i o n  p r i o r  t o  the c o m m i t t e e  hearing.

In a n t i c i p a t i o n  of any que st i o n s  you may have, p l ease call 
Tim B e n i n t e n d i  of m y  staff.

PMR/tb/memo013



S P O N S O R  S T A T E M E N T

CSSB 193 (FIN)

T h e  U n i f o r m  L i m i t e d  P a r t n e r s h i p  A c t  seeks t o  p r o v i d e  for 
c o n f o r m i t y  in c o r p o r a t i o n  law, a m o n g  t h e  states. A l a s k a  is 
c u r r e n t l y  g o v e r n e d  b y  t h e  1916 v e r s i o n  of t h e  act.

SB 193 w o u l d  h a v e  A l a s k a  adopt r e v i s i o n s  to the U n i f o r m  L i m i t  
ed P a r t n e r s h i p  A c t  of 1916. The r e v i s i o n s  are t h e  1976 r e­
visions, r e c o m m e n d e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n  
ers on U n i f o r m  S t a t e  Laws, with a m e n d m e n t s  f r o m  1985. SB 193 
c o n t a i n s  all of the 1976 rev isions a n d  all of t h e  1985 a m e n d­
ments, e x c e p t  S e c t i o n  201 of the 1985 amendments.

S e c t i o n  201 d e a l s  w i t h  t h e  r e g i s t r a t i o n  of l i m i t e d  p a r t n e r­
ships. Currently, w e  in A l a s k a  u s e  t h e  c e r t i f i c a t e  process, 
or long form, w h i c h  r e q u i r e s  a p p l i c a n t s  to s u b m i t  a v a r i e t y  
of i n f o r m a t i o n  p e r t a i n i n g  to the p a r t n e r s h i p .  A d o p t i n g  the  
1985 v e r s i o n  of 201 w o u l d  e l i m inate t o o  m a n y  r e p o r t i n g  r e­
qui r e m e n t s  a n d  s o f t e n  d i s c l o s u r e  obliga t i o n s .  A d o p t i n g  S e c­
tio n  201 f r o m  t h e  1985 A m e n d m e n t s  w o u l d  r e d u c e  the r e g i s t r a­
tio n  r e q u i r e m e n t  to one o f  a n o t i c e  only.

I r e c o m m e n d  k e e p i n g  the 1976 v e r s i o n  of S e c t i o n  201 w h i c h  
w o u l d  i n sure s t r i c t e r  r e p o r t i n g  re quir e m e n t s .  T h i s  was t he 
r e c o m m e n d a t i o n  o f  b o t h  t h e  Senate J u d i c i a r y  and F i nance C o m­
mittees.

C S S B  193 (FIN) a l s o  r e p e a l s  AS 4 0 . 1 7 . 1 1 0  ( b ) , a r e q u i r e m e n t  
t h a t  l i m i t e d  p a r t n e r s h i p  c e r t i f i c a t e s  b e  filed in t h e  O f fice 
of the Recorder. U n d e r  t h i s  bill, r e g i s t r a t i o n  and all r e c­
ord k e e p i n g  w o u l d  be d o n e  c o m p l e t e l y  w i t h i n  DCED.

It was o r i g i n a l l y  h o p e d  t h a t  this b i l l  w o u l d  p a s s  l a s t  year. 
S i n c e  it d i d  not, the e f f e c t i v e  d a t e  is now c h a n g e d  frcm J u l y  
1, 1992, t o  J u l y  1, 1993.
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You have requested a sectional summary of CSSB 193 (Fin), an act relating to 
limited partnerships. Please be aware that this is only a summary of the bill and that 
the bill remains the best source of its contents.

The bill is taken from 1985 version of the Uniform Limited Partnership Act 
("ULPA"), except that sec. 32.11.010 is based on the 1976 version and corresponding 
changes were made throughout the bill to accommodate sec. 32.11.010. The 
corresponding ULPA section number is given for each section, so that you can more 
easily refer to the information provided on each ULPA section by the National 
Conference of Commissioners on Uniform State Laws.

Section 1. Main provisions of the bill.

Sec. 32.11.010. This is sec. 201 of the ULPA. It requires the filing of a certificate 
of limited partnership in order to form a limited partnership. It indicates that two 
or more persons must execute the certificate and that it is to be filed with the 
Department of Commerce and Economic Development ("department"). It lists the 
information that the certificate must include. Subsec. (b) indicates when the 
partnership is considered to be formed.

Sec. 32.11.020. This is sec. 202 of the ULPA. This section establishes how a 
certificate of limited partnership can be amended. A certificate of amendment must 
be filed with the department. The section identifies what information the certificate 
of amendment must include. Subsec. (b) requires that an amendment to a certificate 
of limited partnership must oe filed after certain listed events. Subsec. (c) requires 
a general partner to amend the certificate if the partner realizes that the certificate 
is inaccurate. Subsec. (d) allows the certificate to be amended freely. Subsec. (e)



prohibits a person from being held liable for not filing an amendment required under 
(b) if the person files the amendment within the 30-day period allowed under (b). 
Subsec. (f) states that a restated certificate of limited partnership may be executed 
and filed in the same manner as a certificate of amendment.

Sec. 32.11.030. This is sec. 203 of the ULPA. This section directs that a certificate 
of limited partnership is to be canceled if the partnership is dissolved and winding up 
commenced or whenever there aren’t any limited partners. Directs that a certificate 
of cancellation be filed with the department. Identifies what information the 
certificate of cancellation must include.

Sec. 32.11.040. This is sec. 204 of the ULPA. This section establishes how a 
certificate required by the chapter is to be executed. Subsec. (b) allows a person to 
have another person with a power of attorney sign. A power of attorney relating to 
the admission or increased contribution of a partner must specifically describe the 
admission or increase. Subsec. (c) states that the execution by a general partner 
constitutes an affirmation under the penalty of false swearing.

Sec. 32.11.050. This is sec. 205 of the ULPA. This section provides that any person 
adversely affected by a failure or refusal to sign a ceriificate has standing to seek 
judicial intervention.

Sec. 32.11.060. This is sec. 206 of the ULPA. Subsec. (a) addresses some of the 
mechanics for filing and department handling of certificates of limited partnership, 
amendment, and cancellation, and of judicial decrees of amendment or cancellation. 
Declares that amendments become effective when the certificate or judicial decree 
of amendment is filed. Declares that a certification of limited partnership is canceled 
when the certificate or judicial decree of cancellation is filed.

Sec. 32.11.070. This is sec. 207 of the ULPA. This section creates a right of recovery 
for a person who relies on a certificate that contains a false statement, if the person 
is damaged by the reliance. Lists the persons who are liable.

Sec. 32.11.080. This is sec. 208 of the ULPA. This sect.on establishes what facts the 
certificate of limited partnership is considered to be considered notice of.

Sec. 32.11.090. This is sec. 209 of the ULPA. This section directs the general 
partners to deliver or mail a copy of the filed certificate of limited partnership, 
amendment, or cancellation to each limited partner unless the partnership agreement 
provides otherwise.

Sec. 32.11.100. This is sec. 301 of the ULPA. This section describes the situations 
in which a person may be admitted as a limited partner after the original certificate
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of limited partnership is filed. States that the persons become limited partners only 
when the certificate of limited partnership has been amended to reflect that fact.

Sec. 32.11.110. This is sec. 302 of the ULPA. This section gives voting rights to the 
limited partners to the extent and in the manner granted by the partnership 
agreement, subject to sec. 32.11.120.

Sec. 32.11.120. This is sec. 303 of the ULPA. This section indicates when and to 
what extent a limited partner becomes liable for the obligations of a limited 
partnership. Subsec. (b) itemizes the activities undertaken by a limited partner that 
do not constitute participating in the control of the partnership business.

Sec. 32.11.130. This is sec. 304 of :he ULPA. This section prevents a person who 
makes a contribution to a business enterprise from being considered a general 
partner in certain situations if the person erroneously in good faith believes the 
person to be a limited partner. Subsec. (b) limits the relief provided in (a).

Sec. 32.11.140. This is sec. 305 of the ULPA. Gives each limited partner the right 
to inspect and copy the partnership records and to obtain certain information from 
the general partners.

Sec. 32.11.150. Tin sec. 401 of the ULPA. This section establishes how additional 
general \ admitted to a limited partnership after the original certificate of
limited pat . .Yds been filed.

Sec. 32.11.160. This is sec. 402 of the ULPA. This section lists the situations in 
which a person ceases to be general partner of a limited partnership.

Sec. 32.11.170. This is sec. 403 of the ULPA. Subsec. (a) establishes that, except as 
provided in this chapter or in the partnership agreement, a general partner has the 
same rights, powers, and restrictions of a partner in a partnership without limited 
partners. Subsec. (b) establishes generally when a general partner is liable to persons 
other than the partnership and other partners.

Sec. 32.11.180. This is sec. 404 of the ULPA. This section authorizes a general 
partner to make contributions and share in the profits, losses, and distributions of the 
partnership as a general partner and as a limited partner. States that a person who 
is both a general and limited partner has the rights, powers, restrictions, and liabilities 
of a general partner and, except as provided in the partnership agreement, the 
powers and restrictions of a limited partner to the extent of the person’s participation 
as a limited partner.



Sec. 32.11.190. This is sec. 405 of the ULPA. This section authorizes the partnership 
to provide its general partners with voting rights as provided in the partnership 
agreement.

Sec. 32.11.200. This is sec. 501 of the ULPA. This section explicitly permits a 
partner’s contribution to be in various forms, including services rendered.

Sec. 32.11.210. This is sec. 502 of the ULPA. This section retains the liability of a 
partner for the partner’s promises even if the partner is unable to perform the 
promises, unless the certificate of limited partnership provides otherwise. Requires 
a partner to contribute cash if the partner does not make a required contribution of 
property or services. Allows a partner’s contribution or refund obligation to be 
compromised only if all partners consent. Authorizes certain creditors to enforce the 
original obligation despite the compromise.

Sec. 32.11.220. This is sec. 503 of the ULPA. This section indicates how the profits 
and losses are to be allocated. Generally based on the partnership agreement or the 
value of the individual contributions of the partners.

Sec. 32.11.230. This is sec. 504 of the ULPA. This section indicates how distributions 
are to be allocated among the partners. Generally based on the partnership 
agreement or the value of the individual contributions of the partners.

Sec. 32.11.240. This is sec. 601 of the ULPA. This section establishes when and to 
what extent a partner is entitled to receive interim distributions from the partnership.

Sec. 32.11.250. This is sec. 602 of the ULPA. This section allows a general partner 
to withdraw from a partnership at any time. Requires written notice. Authorizes the 
partnership to rec. ver damages from the withdrawing partner if the withdrawal 
violates the partnership agreement. The damages may be offset against the amount 
distributable to the partner.

Sec. 32.11.260. This is sec. 603 of the ULPA. This section allows a limited partner 
to withdraw as allowed in the certificate of limited partnership. If the certificate 
doesn’t specify, the partner must provide at least six months’ prior written notice to 
the general partners.

Sec. 32.11.270. This is sec. 604 of the ULPA. This section establishes that, with 
certain exceptions, a withdrawing partner, upon withdrawal, is entitled to receive a 
distribution. The distribution is based on the partnership ag»cement, or on the fair 
value of the partner’s interest in the partnership based on the partner’s right to share 
in distributions.
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Sec. 32.11.280. This is sec. 605 of the ULPA. This section prohibits, unless the 
partnership allows, a partner from demanding and receiving a distribution in a form 
other than cash. Prohibits, unless the agreement allows, compelling a partner to 
accept certain distributions of assets in kind.

Sec. 32.11.290. This is sec. 606 of the ULPA. This section makes a partner who has 
become entitled to a distribution a creditor of the partnership and entitled to all the 
remedies available to a creditor.

Sec. 32.11.300. This is sec. 607 of the ULPA. This section prohibits a partner from 
receiving a distribution to the extent that after the distribution the partnership’s 
liabilities to third parties exceed the partnership’s assets.

Sec. 32.11.310. This is sec. 608 of the ULPA. This section makes a partner whose 
contribution has been returned to the partner, liable for one year to the partnership 
to the extent necessary to discharge certain creditors. The period of liability is 
increased to six years if the return violated the partnership agreement or this chapter.

Sec. 32.11.320. This is sec. 701 of the ULPA. This section establishes that a 
partnership interest is personal property.

Sec. 32.11.330. This is sec. 702 of the ULPA. This section states that a partnership 
interest is assignable, except as provided by the partnership agreement. Establishes 
that an assignment does not dissolve the partnership or entitle the assignee to 
become or to exercise the rights of a partner. States that an assignment entitles the 
assignee to receive only the distribution to which the assignor would be entitled. 
States that a partner who assigns all of the partner’s interest ceases to be a partner.

Sec. 32.11.340. This is sec. 703 of the ULPA. This section authorizes a court to 
charge the partnership interest of a debtor partner with payment of a debt of the 
debtor partner. Makes the judgment creditor an assignee to the extent of the charge. 
States that this chapter does not deprive a partner of an exemption allowed by law.

Sec. 32.11.350. This is sec. 704 of the ULPA. This section specifies when and to 
what extent an assignee of a partnership interest may become a limited partner. The 
section describes the rights, powers, restrictions, and liabilities of an assignee who has 
become a limited partner. Maintains the assignor’s liability under certain statutes to 
the partnership.

Sec. 32.11.360. This is sec. 705 of the ULPA. This section establishes the right of 
an incompetent or deceased partner’s legal representative to exercise the partner’s 
rights in order to settle the partner’s estate or administer the partner’s property. For 
a partner who is not a natural person and who is dissolved or terminated, the section
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authorizes the partner’s legal representative or successor to exercise the partner’s 
powers.

Sec. 32.11.370. This is sec. 801 of the ULPA. This section identifies the events 
causing dissolution and winding up of a limited partnership.

Sec. 32.11.380. This is sec. 802 of the ULPA. This section authorizes a partner to 
obtain a judicial decree of dissolution of the partnership if it is not reasonably 
practical to carry on the business under the partnership agreement.

Sec. 32.11.390. This is sec. 803 of the ULPA. This section indicates which partners 
can wind up the partnership’s affairs,-The section authorizes a court to wind up the 
partnership’s affairs if a partner, a partner’s legal representative, or an assignee 
applies for the relief.

Sec. 32.11.400. This is sec. 804 of the ULPA. This section establishes how the 
partnership assets are to be distributed upon the winding up of the partnership.

Sec. 32.11.410. This is sec. 901 of the ULPA. This section establishes that a foreign 
limited partnership is governed by the laws of the state where it was organized. The 
section also prohibits denying registration to a foreign limited partnership because the 
laws of its state of origin differ from those of this state.

Sec. 32.11.420. This is sec. 902 of the ULPA. This section requires a foreign limited 
partnership to register with the department before transacting business in this state. 
Establishes how the partnership applies for registration and the information that it 
must provide to the department in the application.

Sec. 32.11.430. This is sec. 903 of the ULPA. This section directs the department 
to issue a certificate of registration to transact business in this state to a foreign 
corporation if its application is in order and it has paid the required fees.

Sec. 32.11.440. This is sec. 904 of the ULPA. This section establishes the parameters 
for the name that a foreign limited partnership may use when it registers with the 
department.

Sec. 32.11.450. This is sec. 905 of the ULPA. This section directs the foreign limited 
partnership that has registered with the state to file with the department a certificate 
correcting the registration application if a statement in its registration application was 
inaccurate or has become inaccurate.

Sec. 32.11.460. This is sec. 906 of the ULPA. This section allows a foreign limited 
partnership to cancel its registration and establishes the procedure for doing so. 
States that a cancellation does not terminate the authority of the commissioner to
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accept service of process on the partnership for actions arising out of its business in 
the state.

Sec. 32.11.470. This is sec. 907 of the ULPA. This section prohibits a foreign 
limited partnership from bringing an action in this state until it has registered. States 
that a failure to register doesn’t impair the validity of a contract or act of the 
partnership or prevent the partnership from defending an action in this state. The 
section states that a limited partner of a foreign limited partnership is not liable as 
a general partner solely because of transacting business in this state without being 
registered. The commissioner becomes the agent for the service of process for a 
foreign limited partnership that transacts business in the state without being 
registered.

Sec. 32.11.480. This is sec. 908 of the ULPA. This section authorizes the department 
to bring an action to restrain a foreign limited partnership from transacting business 
in this state in violation of secs. 32.11.410 - 32.11.480.

Sec. 32.11.490. This is sec. 1001 of the ULPA. This section authorizes a limited 
partner to bring a derivative action on behalf of the limited partnership under certain 
circumstances.

Sec. 32.11.500. This is sec. 1002 of the ULPA. This section indicates how a partner 
qualifies to bring a derivative action.

Sec. 32.11.510. This is sec. 1003 of the ULPA. This section describes what the initial 
pleading in a derivative action must set out.

Sec. 32.11.520. This is sec. 1004 of the ULPA. This section directs the court to 
direct the successful plaintiff in a derivative action to remit a specified portion of 
certain recoveries to the limited partnership.

Sec. 32.11.800. This is sec. 1101 of the ULPA. This section states that this chapter 
is to be applied and construed to achieve its purpose of making the law uniform in 
this urea.

Sec. 32.11.810. This is sec. 102 of the ULPA. This section establishes certain 
parameters for the name of a limited partnership.

Sec. 32.11.820. This is sec. 103 of the ULPA. This section authorizes a person or a 
limited partnership to reserve for a limited partnership the exclusive right to the use 
of a particular name. Establishes the procedure for and the duration of the 
reservation. Authorizes the transfer of a right to the exclusive use of a reserved 
name.

Senator Pat Rodey
February 18, 1992
Page 7



Senator Pat Rodey
February 18, 1992
Page 8

/

Sec. 32.11.830. This is sec. 104 of the ULPA. This section requires a limited 
partnership to maintain in this state an office and an agent for the service of process. 
Requires the partnership to keep certain records at the office. Establishes who can 
be an agent. Establishes how the registered office and agent can be changed.

Sec. 32.11.840. This is sec. 105 of the ULPA. This section requires the limited 
partnership to keep certain records at its required office. Makes these records 
subject to inspection and copying by the partners.

Sec. 32.11.850. This is sec. 106 of the ULPA. This section authorizes a limited 
partnership to carry on any business that a partnership without limited partners may 
carry on.

Sec. 32.11.860. This is sec. 107 of the ULPA. This section authorizes a partner to 
lend money to and to transact other business with the limited partnership, except as 
provided by the partnership agreement, aid, subject to applicable law, with the same 
rights and obligations as a person who is not a partner.

Sec. 32.11.870. This section is not in the ULPA. Requires limited partnerships to 
pay filing fees for their applications to the department. The department establishes 
the fees by regulation.

Sec. 32.11.890. This is sec. 1105 of the ULPA. This section states that the Uniform 
Partnership Act (AS 32.05) applies to a situation not covered by this chapter.

Sec. 32.11.900. This is sec. 101 of the ULPA. This section defines the terms for the 
chapter.

Sec. 32.11.990. This is sec. 1102 of the ULPA. Gives the chapter a short name.

Section 2. This section repeals the current chapter on limited partnerships and the 
provision that allows the recorder to record certificates of limited partnerships and 
their amendments.

Section 3. This section indicates how certain provisions of the new chapter (sec. 1) 
will be applied to certain described situations.

Section 4. This section describes how sec. 32.11.510 amends an Alaska court rule. 

Section 5. This section gives the Act an effecave date.

TLB:mi
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FACSIMILE

S e n a t o r  Pat Rodey 
State Capital, Room 113 
Juneau, Alaska 99801-1182

R e : Com mittee Substitute for S e n a t e  Bill No.
Limited Partnerships

193/

D e a r  S e nator Rodey:

The under s i g n e d  bu siness and tax law p r a c t i t i o n e r s  met in 
A n c h o r a g e  on March 11, 1992, to d i s cuss p e n d i n g  legislation. Of 
pa r t i c u l a r  interest to the g r o u p  was C S S B  193.

As a group, we strongly and u n a n i m o u s l y  support yo ur e f f o r t  to 
u p d a t e  A l a s k a ' s  Uniform Limited Partne r s h i p  A c t  by a d o p t i o n  of the 
1976 v e rsio n of the Uniform Limited P a r t n e r s h i p  Act w i t h  the 1985 
amendments. We are equally committed, however, in our u n a n i m o u s  
b e l i e f  that the 1985 amendments  should be adopted in the form 
p r o p o s e d  by the Uniform Law Co m m i s s i o n e r s  ("ULC"), and not with the 
d e v i a t i o n s  found in CSSB 193. Specifically, w e  believe S e c t i o n  201 
of the 1985 amendments as p r o m u l g a t e d  by the ULC, which p r o v i d e s  
for a s h or ter or "notice" form of c er tificate of limited 
partnership, should be adopted, rather than pro posed AS 32.11.010, 
w h i c h  requires substantially g r e a t e r  and more detailed i n forma tion 
and reflects no substantial change from c u r r e n t  law.

We believe a notice filing is p r e f e r a b l e  because the longer 
form c e r t i f i c a t e  imposes s i g n i f i c a n t  c osts and burdens on limited 
pa r t n e r s h i p s  with no resultant b e nef it to thi rd-party c r e d i t o r s  of 
or investors in limited partnerships.

Financial institutions and others who may extend c r e d i t  t o  or 
o t h e r w i s e  do business with limited p a r t n e r s h i p s  are in a p o s i t i o n  
to acquire such information from the general p artners of a limit ed 
pa r t n e r s h i p  as they deem n e c e s sary as a c o n d i t i o n  to the e x t e n s i o n  
of credit or commencement of b u s iness with the limited partnership.
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I n v e s t o r s  in limited partnerships are adequately p r o t e c t e d  by 
t h e  d i s c l o s u r e  requir e m e n t s  of the Alaska Securities Act of 1959. 
E v e n  in i n s t ances  w h e r e  an investor t r ansaction is e x e mpted from 
t h e  r e g i s t r a t i o n  requir e m e n t s  of the Act, a prudent investor has 
t h e  a b i l i t y  and ince ntive to request additional information of the 
t y p e  p r o v i d e d  by the long form c ertificate prior to investing.

C u r r e n t  p r a c t i c e  and the 1985 amendments d e monstrate that no 
b e n e f i t  is o b t a i n e d  from the longer form certificate after initial 
i n v e s t m e n t  either. It is common under curr ent law for limited 
p a r t n e r s  to g r a n t  p ow ers of attorney to a llow a general p a r t n e r  to 
s i g n  ce rtificates,  amendments, and even the writing that c a n c e l s  a 
c e rti ficate. See Bankston & O'Hara, The Creation. Ope ration and 
D i s s o l u t i o n  of a Limited Partnership in A l a s k a . 2 Alaska L. Rev. 
271, 303-304 (1985). This practice is expressly sanctioned by
p r o p o s e d  AS 32.11.040(b). The longer form limited p a r t n e r s h i p  
c e r t i f i c a t e  thus p r o vides no additional protection to e x i stin g 
li m i t e d  partners.

Finally, no o t h e r  Alaska statutory business entity is required 
t o  p r o v i d e  the level of financial disclosure  required by AS 
32.11.010: no p ar value stock and ess entially "notice" type
a r t i c l e s  of i n c o r p o r a t i o n  are permitted by our c orporate code; 
ge n e r a l  p a r t n e r s h i p s  are not required to make any filings 
r e f l e c t i n g  t h e i r  e x i s tence or respective partner contributions.

T h e  l i m i t e d  pa rtne r s h i p  entity fulfills a unique and valua b l y  
d i f f e r e n t  role in A l a s k a ' s  business hierarchy, and should not be 
h i n d e r e d  o r  r e n d e r e d  economically unfeasible at a time w h e n  all 
i n v e s t m e n t  v e h i c l e s  are necessary to facilitate a h o p e f u l l y  
r e c o v e r i n g  economy.

W e  s t r o n g l y  support your efforts to amend Alaska's U n i f o r m  
L i m i t e d  P a r t n e r s h i p  Act and thank you for your efforts. As 
b u s i n e s s  and tax law practitioners, however, we urge you to abandon 
C S S B ' s  d e v i a t i o n  from the ULC's 1985 proposed Section 201 and 
in s t e a d  s u p p o r t  adoption of the notice form of certificate of 
l i m i t e d  partnership.

Robert C. Brink
Law Offices of Robert C. Brink
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L o r i  Nottingham, Deputy L e g i s l a t i v e  Liaison 
A r t h u r  H. Peterson, U n i f o r m  Law C o m m i s s i o n e r

/Peter B. B r a u t i g & m  
yHartig, R h o d e s ^ X N o r m a n  
^ M a h o n e y  & E d w ards y

Randy E. F a r l e i g h /  
Farleigh & S h a m b u r e k

R o b e r t  H. Hume, Jr.
Copeland, Landye, Bennett & Wolf

D a v T d G V S h a f t e l ( J  
Lavrjdffices of Da\^rr3TGTNShaftel

S t e v e n  J ^ S h a m b u r e k  
F a r l e i g h  & S h a m burek

R a for th / )
hrman W hite &[MpAuliffe

J o h r r ^
Heller

Martin J. Barrack
Heller E h r m a n  W h i t e  & M c A u l i f f e

J o s e p h  h i. Sch ierhorn 
N o / t h r l m  Bank, Vice President

S t e v e n  T. O'Hara 
B a n k s t o n  & M c C o l l u m

cc: F r e d  Zharoff, Chairman of the Senate R ules C o m m i t t e e

fairman
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M a r c h  23, 1992

S e nat or Pat R o d e y  
State Capitol, R o o m  113 
Juneau, A K  99801-1182

J
Re: C o m m i t t e e  Su bsti t u t e  For Senate Bill No. 193 / L i m i t e d

P a r t n e r s h i p s  *

Dear S e n a t o r  Rodey:

I am a w a y  from the law firm a n d  on s a b b a t i c a l  a t t e n d i n g  the 
B o s t o n  U n i v e r s i t y  G r a d u a t e  T a x  Program. A c c o r d i n g l y ,  I h a v e  not 
been able to d i s cuss the above bill w i t h  m e m b e r s  of t h e  B u s i n e s s  L a w  
S e c t i o n  of t h e  State Bar A s s o c i a t i o n  a n d  o t h e r  i n t e r e s t e d  persons.

N evertheless, I do note t h a t  the b i l l  seems to d e v i a t e  f rom the 
1985 v e r s i o n  of the R e v i s e d  U n i f o r m  L i m i t e d  P a r t n e r s h i p  A c t  by 
r e q u i r i n g  t h e  in clu s i o n  of s ubstant ial a d d i t i o n a l  i n f o r m a t i o n  in the 
c e r t i f i c a t e  of limited partnership. Spec i f i c a l l y ,  p r o p o s e d  
AS 32.11.010 w o u l d  r e q u i r e  t h a t  a l a undry list of 13 items to be 
include d in the certif i c a t e  of l i mited p a r t n e r s h i p .  T h o s e  items 
include "the a m o u n t  of cash and a d e s c r i p t i o n  a n d  s t a t e m e n t  of 
a greed v a l u e  of other p r o p e r t y  or s e r v i c e s” c o n t r i b u t e d  or t o  be 
c o n t r i b u t e d  by each p a r t n e r  a nd "the name a nd b u s i n e s s  a d dress  of 
each p a r t n e r .” This is in c o n t r a s t  t o  the 5 item s r e q u i r e d  to be 
listed in t h e  c u r r e n t  (1985) v e r s i o n  of the R e v i s e d  U n i f o r m  L i m i t e d  
P a r t n e r s h i p  A c t  w hich d o  not include the t w o  i tems s p e c i f i c a l l y  
listed above.
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T h e  longer laundry list s eems to be d r a w n  from the original 
(1976) v e r s i o n  of the R e v i s e d  U n i f o r m  L i m i t e d  P a r t n e r s h i p  Act. The 
p r e f a c e  t o  t h e  c u r r e n t  (1985) v e r s i o n  of the R e v i s e d  U n i f o r m  
P a r t n e r s h i p  A c t  note s t h a t  "the f o r m e r  r e q u i r e m e n t  [identified 
above] s erved no s i g n i f i c a n t  p r a c t i c a l  p u r p o s e  w h i l e  it imposed on 
l i m i t e d  p a r t n e r s h i p s  (particularly t h o s e  h a v i n g  a large n umber of 
p a r t n e r s  or d o i n g  b u s i n e s s  in m o r e  t h a n  one state) inordin ate 
a d m i n i s t r a t i v e  and log ist i c a l  b u r d e n s  a n d  e x p e n s e s  c o n n e c t e d  w i t h  
f i l i n g  and a m e n d i n g  t h e i r  c e r t i f i c a t e s  of l i mi ted p a r t n e r s h i p . "  I 
t h i n k  t h a t  t h e  r e a s o n i n g  of t h e  U n i f o r m  L aw C o m m i s s i o n e r s  on this 
p o i n t  is persuasive.

In addition, p u b l i c  d i s c l o s u r e  of t h i s  p r i v a t e  financial 
i n f o r m a t i o n  is not r e q u i r e d  (at least not to t h e  same extent) for 
e i t h e r  g e n e r a l  p a r t n e r s h i p s  or co rporations. If a b u s i n e s s  c r e dito r 
of a l i mited  p a r t n e r s h i p  needs t o  the information, t h e  c r e d i t o r  can 
s i m p l y  r e f u s e  to p r o v i d e  c r e d i t  until t h e  i n f o r m a t i o n  is supplied. 
Similarly, a l i m ited  p a r t n e r  h a s  a cc ess to this i n f o r m a t i o n  under 
t h e  p r o v i s i o n s  of law.

Ac c o r d i n g l y ,  I s u gg est that  p r o p o s e d  AS 32.11.010 b e  m o d i f i e d  to 
i n c l u d e  s i m p l y  the 5 item list from the  c u r r e n t  (1985) v e r s i o n  of 
th e  R e v i s e d  U n i f o r m  L i m i t e d  P a r t n e r s h i p  Act. L i k e w i s e  p r o p o s e d  
AS 3 2 . 1 1 . 4 2 0  s h o u l d  b e  m o d i f i e d  to t r a c k  s e c t i o n  902 of t h e  c u r r e n t  
(1985) v e r s i o n  of RULPA.

V e r y  t r u l y  yours,

HUGHES, THORSNESS, GANTZ,
P O W E L L  & B R U N D I N

R L M / k a h / 1 4 8 3 :XKAH
cc: F r e d  Zharoff, C h a i r m a n  of t h e  Senate Rules C o m m ittee

J o h n  Tindall, Chairman, B u s i n e s s  L a w  Section, A l a s k a  Bar 
A s s o c i a t i o n  

D a v e  Donley, H o u s e  J u d i c i a r y  C h a irman 
M a x  Gruenberg, H o u s e  J u d i c i a r y  V i c e - C h a i r m a n  
L o r i  No ttingham, D e p u t y  L e g i s l a t i v e  L i a i s o n  
A r t h u r  H. Peterson, U n i f o r m  L a w  C o m m i s s i o n e r

By
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April 4, 1991

The Honorable Pat Rodey 
Alaska State Senate 
State Capitol, Legislative Pouch 
Juneau, Alaska 99811

Dear Pat:

You surely have an instinct for doing what is right and in the public interest! I 
strongly support passage of Senate Bill 193 as introduced by your office on March 13.

Your decision to omit the 1985 amendments to Sections 201 and 303 is to be 
applauded. While you will receive representations that no harm is done to the business 
community by scraping the disclosure requirement of Section 201, a moment’s reflection 
reveals the fallacy of those arguments. One rarely hides irrelevant information!

The value of a public disclosure device: The content of Section 201 as set 
forth in your bill serves two vital constituencies: the initial investor and the subsequent 
business creditor.

For the average Alaska investor, the ability to find meaningful disclosure in a 
document prepared according to mandated content and thereafter filed in compliance with a 
statutory command, offers substantial protection to one seeking to evaluate risks and assess 
the management structure. The 1985 amendment, which would leave both the content and 
structure of this vital information at the mercy of the general partner or partners, is without 
redeeming public merit in my humble view.

The limited liability nature of a partnership formed under your bill makes its 
structure and financial basis of vital interest to creditors. You will hear arguments that an 
interested creditor could demand this information before extending credit and this is surely 
sound. But under your legislation the information would be a matter of public record and 
material omissions or misrepresentations an offense to "law" not merely a devious business 
practice. This is surely better.

A D D R E S S  A L L  C O M M U N I C A T I O N S  
T O  T H E  C O M M I S S I O N

3 0 9  V A N  N E S S  A V E N U E

S A N  F R A N C I S C O  C A L I F O R N I A  04 1 0 2
Tilcphonc: (419) 997-
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Pat it is also of significance that investors and creditors currently have the 
benefit of legally mandated disclosure in the course of forming limited partnerships under 
existing law. The 1985 amendment to Section 201 would abruptly withdraw that protection 
and break with that practice.

The reclassification o f a limited partner: Section 303 as introduced in your 
bill, is a prudent departure from Alaska’s 40 years experience with Section 7 of the existing 
law. The trick is to reform the law in a balanced manner which business people can 
understand. I believe that existing practice, which exposes a limited partner to reclassification 
whenever it can be established that he had taken part in "control" of the partnership, is too 
strict.

Your bill embodies two salutatory changes. First it creates a "safe harbor" in 
which the limited partner may be active without fear of reclassification. Second, for behavior 
beyond the bounds of the safe harbor, your bill resolves the major issue of whether reclassifi­
cation should flow as a consequence of exceeding the bounds of passivity which the statute 
exacts in exchange for the protection of limited liability, or should rise or fall upon the 
perception of individual creditors.

Existing law makes their perception irrelevant. Reclassification is a conse­
quence of offense to the passivity norm. Section 303 of your bill changes that. It makes 
reclassification dependent upon creditor impression and belief (that the active limited partner 
must be a general partner) unless the pattern of activity and interference is so pervasive as to 
mirror the behavior of a general partner. In this extraordinary case, the formal designation of 
so active a participant as a "limited partner" is recognized as intrinsically at variance with 
reality and she is exposed to the liability posture of a general partner with respect to all 
creditors.

The 1985 amendment to Section 303 substitutes the issue of creditor reliance 
no matter how flagrant the departure from the expectation of limited liability. The only 
justification which an be offered is that the state no longer has any interest in fidelity to the 
statutory norm that control and management is to be in the hands of general partners! 
Ironically, the citizens left without any protection by the 1985 amendment are other limited 
partners in that investment who have neither the time nor the inclination to contest the 
aggressive intention of one of their fellow limited partners to assume de facto control of the 
investment. Under your legislation they are protected in the sense that there is a risk to the 
aggressor that she will be liable to all creditors to the same extent as a general partner.

Pat, a more detailed explanation of my recommendations respecting the 
contents of a Revised Unified Limited Partnership Act was communicated in February to Art
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Peterson. I will ask that Art supply your office with a copy of that letter is sent to your 
office.

The bottom line; hold fast to Senate Bill 193, it is the work of a legislature that 
is determined to be far more than a rubber stamp!

Warmest personal regards,

1 ssler
< ER

CC: Arthur Peterson, Esquire 
Honorable John Abbott
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UNIFORM LIMITED PARTNERSHIP ACT (1976)
WITH 1985 AMENDMENTS

(Additions and Deletions in the Act 
are indicated by Underscore and Strikeout)

PREFA TO RY  NOTE
The  Rovised Uniform l i m ited Pa rw.ew hip Act adopted by th» National Conforonw of Commission- 

ore on Unifoem -Stato Ua ws in Aug ugtr-1876 In 1976. the National Conference o f Commissioners on 
Uniform S ta te  Laws adopted the f irs t revision of the Uniform Limited Partnership Act, originally 
prom ulgated in 1916. The 1976 Act was intended to modernize the prior uniform  law while retaining 
the special charac te r of limited partnerships as com pared with corporations. The d raftsm an  of a 
limited partnership  agreem en t has a  degree of flexibility in defining the relations am ong the partners 
tha t is not available in the corporate form. M oreover, the  relationship among p a rtners  is consensual, and 
pequieee a dcgec e o fp rivwy-t hatfo w co t ho under some circum stances may require  a general p a r tn e r  to seek 
approval of the o ther p a rtn e rs  (sometimes unanimous approval) under circum stances th a t corporate man­
agement would find unthinkable. The limited partnership  was not intended to be an alternative  in all cases 
where the corporate form is undesirable for tax  or o ther reasons, and the new  1976 A ct was not intended to 
make it so. The new  1976 Act elaisfiee clarified many ambiguities and fiUe filled interstices in the p m *  
unifarm law  1916 Act by adding more detailed language and mechanics. In addition, it effected some impor­
tan t substantive changes and additions hnve been made from the prior uniform law.

The Uniform Limited P artnersh ip  Act (1976) with the  1985 Am endm ents (the 1985 Act) follows the 
1976 Act very closely in m ost respects. I t makes a lm ost no change in the  basic s tru c tu re  o f the 1976 
Act. I t does, however, d iffer from the 1976 Act in certain  significant respects for the purpose of 
more effectively modernizing, improving and establish ing uniform ity in the law of limited partner­
ships. The 1985 Act accomplishes th is w ithout im pairing the basic philosophy o r values underlying 
the 1976 Act, bv incorporating into the struc ture , fram ew ork and tex t of the 1976 Act the best and 
m ost im portant im provem ents th a t have em erged in the limited partnership acts enacted recently by 
certain s ta tes . ,\fost of those im provem ents were considered by the d raftsm en  of the 1976 Act bu t 
w ere not included in it because o f uncertainties as to the possible consequences of such inclusion 
under applicable Federal income tax  laws. Those uncertainties have since been resolved sa tisfac to ri­
ly, and no impediment to incorporating them  in the 1985 Act rem ains a t  this time.

Article 1 provides a list of all o f  the definitions used in the Act. in teg ra tes the use o f limited 
partnership nam es w ith corporate nam es and provides for an office and ag en t for service o f process 
in the s ta te  of organization. All o f these provisions a/e new  w ere innovations in the 1976 Act and 
w ere carried over from the 1976 Act to the 1985 A c t Article 2 collects in one place all provisions 
dealing with execution and filing of certificates of limited partnership and certificates o f am endm ent 
and cancellation. When adopted in 1976, Articles I and 2 reflected an im portant change in the prior 
s ta tu to ry  scheme: recognition thn t the basic docum ent in any partnership , including a limited 
partnership, is the partnership agreem ent. The certificate of limited partnersh ip  is not a constitutive 
document (except in the sense th a t  it is a s ta tu to ry  prerequisite to creation of the  limited 
partnership), and merely reflects the m ost basic m atte rs  as to which governm ent ofi.oials. creditors. 
and others dealing or considering dealing with the partnership should be pu t on notice. This 
pnncipie is fu rther implemented bv the 1965 Act s elimination of the requirem ent, carried from the 
original 1916 Act into the 1976 Act, th a t the certificate of limned partnership  set ou t the name, 
address and capital contribution of each limited p a rtn e r and certain o ther details relating  to the 
operation of the partnership and the respective righ ts of the partners . The form er requirem ent 
served no significant practical purpose while it imposed on limited partnerships iparticu larlv  those 
having large num bers of partners or doing business in more than one sta te ) inordinate adm inistrative 
and logistical burdens and expenses connected with filing and am ending their certificates o f limned 
partnership. Manv of the o ther changes made bv the 1985 Act merely reflect the elimination of tha t
requirem ent.
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Article 3 deals with the single m ost difficult issue facing lawyers who use the limited partnership 
form  of organization: the powers and potential liabilities of limited partners. Section 303 lists a 
num ber o f activities in which a limited p a rtn e r may engage without being held to have so 
significantly participated in the control of the b u sin ess 'th a t he m m hvk  acquires the liability of a 
general partner. Moreover, it goes on to confine the liability of a limned partner who merely *tep* 
i>vi« f-th» .line  o f-pa rtw ioa tion participates in control to situations in which persons who actually know 
o f th a t participation in control are misled thereby to their detrim ent into reasonably believing the 
limited partner to be a general p a rtn e r, t to norni iahtiirit.V nr.parinarchip_itahir_i--.m |^^1i4 .,n |V ,ln 
thoaa limite d -partn ers - who are,- in offoc t^ - 's ilent ge ne ra l paitn o rs — With tha t  exaeption., ■ 
provision* .o f -the now Ac; t hat impose  liability-on-a, lim ned partne r  who has somehow perm uted th» d 
pa rtw e to be mir.iod to t heir detr iment  a s-to -the limitod .pa rtner's  t rue s ta tus-oonfine. t hat liatni' - to  
those who have-aotually been m ioled. This "detrim ental reliance" test, tog ether with an expansion of 
the '•laundry list" o f specific activities in which limited partners mav participate without incurring 
liability, a re  among the principal innovations in the 1935 A cl

The provisions relating to general p a rtn e rs  are  collected in Article 4. It differs little from the 
corresponding article in the 1976 Act, except th a t some of the 1976 Act's references to the certificate 
of limited partnership nave been changed to re te r  instead to the partnership agreem ent. This is in 
recognition of the principle tha t the iimited partnership agreem ent, not the certificate oi limited 
partnership , is the prim ary constitutive, organizational and governing document of a limited partner­
ship. Article 5. the dealing with finance, s-wmw, d itfers in some im portant respects from Article 5 of 
the 1976 Act, which itself made makes some im portant changes from the pr w  u nita rm law. 1916 Act. 
The 1976 Act explicitly perm itted contributions to the partnership to be made in the form of the 
contribution of services and prom ises to contribute cash, property or services, a re -w w  explicitly 
pee mu ted  a s-eo w ibu thHW'-Aand provided th a t those who failed to perform  promised services ant were 
required, in the absence of an agreem ent to the contrary, to pay the value of the services as s ta ted  in 
the certificate of limited partnership. These im portant innovations of the 1976 Act are retained in 
substance in the 1985 Act. However, the 19c5 Act substitu tes the partnership agreem ent and the 
records oi the limned partnersnip for the certificate of limited partnership as the place such 
agreem en ts are  to be se t ou t and such inform ation is to be kept.

A Article 6 of the 1976 Act, dealing with distributions and with the w ithdrawal of partners from 
the partnership , made a num ber of changes from the p r ior unifo rm law a re  made in Artie 'e-4. 1916 
Act, dea ling with d istr ibu tione - from - a n d - t he  withdra wa l-oi- pa r tn ers - from t he.-pa r tnership. T o r  
example. Section 608 createsd a s ta tu te  of limitations on applicable to the righ t of a  limited 
partnersh ip  to recover all o r part of a contribution th a t hasd been retu rned  to a  limited partner, 
w hether to satisfy creditors or otherw ise. The 1985 Act retains these fea tu res of the 1976 Act 
w ithout substantive change.

In both the 1976 and the 1985 Acts. I th e  assignability of partnership in terests is dealt w ith in 
considerable detail in Article T. and T the provisions relating to dissolution appear in Article 8. whieh, 
am ong- e t he f - thingsr-imposoe Articfe 8 of the 1976 Act established a new s t.n d a rd  for seeking 
judicial dissolution of a limited partnersh ip , which standard  is earned forward into the 1985 Act.

Article 9 of the 1976 and 1985 Acts deals with ©one of the thorniest questions for those who 
operate  limited partnerships in more than one sta te , has-been i.e., the s ta tus of the partnership in a 
s ta te  o ther than the s ta te  of its organization. N either ew etw g case law under the 1916 Act nor 
adm inistrative practice makdes it clear which s ta te  s law governed the partnership o r w hether.in that 
o th e r state , the limited partners continued to possess tbetf limited liability and-whten-law . govern* 
the-p a rt nersh ip. Article 9 o f the 1976 Act dealst with this problem oy providing for registration of 
foreign limited partnerships and specifying choice-of-law rules. Article of the 1963 Act retains ail 
of those basic provisions and innovations of the 1976 Act.

F inally Article 10 of the new 1976 Act represen ted ano ther significant innovation, bv .luthorizeeing 
derivative actions to be brought by limited partners. The 1916 Act tailed to address this entire 
concept. Article 10 of the 1985 Act clarifies certain  provisions of the 1976 Act but doe< not m:iKe anv 
substan tive  changes in the corresponding provisions ot the 1976 Act.

Finally, Article U sets ou t a num ber of miscellaneous provisions, not the least of which are those 
dealing with the application of the new s ta tu te  to limited oartnersnips m existence .it the time <1 u.» 
enactm ent. Those provisions in the 1976 Act were expanded upon ov the 19*3 Act to give g reater 
deference to the possible expectations, some of which mav nave conr-titutionallv protected -tu tus. d 
partners in such limned partnerships concerning the continuing applicability to tneir pannt-renins 
the law in effect wnen thev were organized.
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§ 101 * 'ITED PARTNERSHIP ACT

ARTICLE 1 

G E N E R A L  PROVISIONS

§ 101. Definitions
A s used  in th is  [Act], u n less  th e  c o n tex t o th e rw ise  req u ires :

(1) "C ertif ica te  o f lim ited p a r tn e rs h ip "  m eans th e  ce rtif ica te  re fe rre d  to  in Section 201, 
an d  the  c e r tif ica te  as am ended  o r  re s ta te d .

(2) "C o n tr ib u tio n "  m eans an y  cash , p ro p erty , se rv ices ren d ered , o r  a p rom issory  note o r 
o th e r  b ind ing  ob ligation  to co n trib u te  cash  o r  p ro p e rty  o r to p e rfo rm  servicos. which a 
p a r tn e r  c o n tr ib u te s  to a lim ited p a rtn e rsh ip  in his capacity  as a  p a rtn e r.

(3) "E v e n t o f  w ith d raw al o f a  g e n e ra l p a r tn e r” m eans an  e v e n t th a t  cau ses a  person  to 
cease  to  be a  g e n e ra l p a r tn e r  a s  provided in S ection  402.

(4) "F o re ig n  lim ited p a r tn e rs h ip "  m eans a  p a r tn e rs h ip  fo rm ed  u n d er th e  law s o f any 
S u w  s ta te  o th e r  th a n  th is  S ta te  and  hav ing  as p a r tn e rs  one o r m o re  g en era l p a r tn e rs  and 
on e  o r m ore lim ited p a rtn e rs .

(5) "G en e ra l p a r tn e r"  m eans a  pe rson  who h a s  been  a d m itted  to  a  lim ited p a rtn e rsh ip  
asTL g e n e ra l p a r tn e r  in acco rdance w ith  the  p a r tn e rs h ip  a g re e m e n t an d  nam ed in the  
c e r tif ic a te  o f  lim ited  p a rtn e rsh ip  a s  a g e n e ra l p a r tn e r .

(6) "L im ited  p a r tn e r"  m eans a pe rson  w ho h as been  ad m itted  to  a  lim ited p a rtn e rsh ip  
a s  a  lim ited p a r tn e r  in acco rdance  w ith  the  p a r tn e rs h ip  a g re e m e n t and - na med  in th e 
ce r t i f ica u -o f ' lim it ed -pa rtrw rs h ip -aa a  lim ited pa r tn e r .

(7) "L im ited  p a r tn e rs h ip ” an d  "dom estic  lim ited  p a r tn e rs h ip "  m ean a p a rtn e rsh ip  
fo rm ed  by tw o o r  m ore pe rso n s u n d e r th e  law s o f th is  S ta te  a n d  having  one o r  more 
g e n e ra l p a r tn e rs  a n d  one o r  m ore lim ited p a r tn e rs .

(8) " P a r tn e r ” m ean s a  lim ited o r  g e n e ra l p a r tn e r .
(9) " P a r tn e rs h ip  a g re e m e n t"  m eans an y  va lid  ag reem e n t, w ritte n  o r  o ra l, o f  the  

p a r tn e rs  a s  to  th e  a ffa irs  o f a  lim ited p a r tn e rs h ip  an d  th e  co n d u c t o f its business.
(10) " P a r tn e rs h ip  in tere?*" m eans a  p a r tn e r 's  sh a re  o f th e  p ro fits  an d  losses o f a 

lim ited p a r tn e rs h ip  and  t ) v  r ig h t to  receive d is trib u tio n s  o f p a r tn e rs h ip  asse ts .
(11) " P e rso n "  m ean s a  n a tu ra l person , p a rtn e rsh ip , lim ited p a rtn e rsh ip  (dom estic o r 

fore ign ), t ru s t ,  e s ta te ,  associa tion , o r  corpora tion .
(12) " S ta te "  m ean s a s ta te , te rr ito ry , o r po ssession  o f  th e  U n ited  S ta te s , the  D is tric t o f 

C olum bia, o r  th e  C om m onw ealth  o f  P u e rto  Rico.

COMMENT
The definitions in this section clarify a num oer of uncertainties in the law existing nn or to the 

1976 Act, and also m ake certain changes in such prior law . The 1985 Act m akes verv few aaoitional 
changes in Section 101.

Contribution: this definition makes it clear th a t a p resen t contribution of service* and a promise to 
make a fu tu re  paym ent of cash, contribution of property  or perform ance of services are  permissible 
form s for a contribution. Section 302 o f the 1985 Act provides tha t a limited partner * promise to 
m ake a contribution is enforceable only when se t ou t in a w riting signed bv the limited partner. 
(This resu lt is not dissim ilar from tha t under the 19*6 Act, which required all promises ot future 
contributions to be described in the certificate of limned partnership, wmch was to oe aigneo bv. 
am ong others, the p a rtners  m aking sucn promises.) Tthe p t w M  property or services
contributed presently or promised to oe contributed in the fu ture "must be accoraea a value in the 
partnership agreem en t or the partnership  records required to he kept pursuant to Section 105. 
om ifw aw  o f lim uott-p^ w r c hh^ Sw iof t-iUl io il, and, in the case of a promise, tna t vaiue may



determ ine the liability of a partner who faila to honor his agreem en t (Section 502). Section 3 of the 
(tn oe-uotfoem -ia w 1916 Act did not perm it a limited p a rtn e r's  contribution to be in the form  of 
services, although th a t inhibition did no t apply to general partners.

Foreign limited partnership: the Act only deals with foreiup limited partnerships formed under the 
law* of ano ther ‘‘S sta te"  of the United S ta tes isee subdivision 12 of Section 101), and any adopting 
Sstate  th a t desires~to deal by s ta tu te  w ith the s ta tus of entities formed under the laws of foreign 
countries m ust make appropriate  changes throughout the Act. The exclusion of such entities from 
the A ct w u  not intended to su g g es t th a t their "limited pa rtn e rs"  should no t be accorded limited 
liability by the courts of a S sta te  adopting the A c t T hat question would be resolved by the 
choice-of-law rules of the forum  Sstate.

G eneral p a r tn e r  this definition recognizes the separate  functions of the partnership agreem ent 
and the certificate of limited partnership . The partnership agreem en t establishes the basic g ra n t of 
m anagem ent power to the persons nam ed as general partners: bu t because o f the passive role played 
by the limited partners , the separa te , formal step of em bodying memorializing th a t g ra n t of pow er in 
the certificate of limited partnership  has been preserved to emphasize its im portance and to provide 
notice of the identity of the partnership 's general partners to pe rsons dealing with the partnership .

Limited p a r tn e r  a*4n unlike the eosoof definition of general partners , this definition provides for adm is­
sion of limited partners through the partnership agreem ent and u lemnt—tiwi in t he  c e rtifica te of limited 
paw nerahip i In addition, she definition m akeew deac tha t being named in the ocu ifiaau  of limite d paw nee- 
chip is a preeoquiaita to limited  paw nee am o t i-Failiw i ta  fila dees net, however, mean th a t th e participant 
is a general partner or  t ha t  he hae general liabilit yj-6ee  Stei isws 300(e) and-30& alone and does not require 
identification of any limited p a rtn e r in the certificate of limited partnership (Section 201). Under the 1916 
and the 1976 A cu. being named as a limited partner in the certificate of limited partnership wasla s ta tu to ry  
requirem ent and, in most if not all cases, prooabl v also a pre rep uisite to limited p a rtn e r status. By elim inat­
ing the requirem ent th a t the certificate of limited partnersiup contain the name, address, and capital 
contribution of each limited partner, the 1985 Act all but eliminates any risk th a t a person intended to be a 
brrut&d partner may be exposed to liability as a general partner as a result of the inad verten t omisiion of any 
of tha t information from the certificate of limited partnership, and also dispenses with the need to amend 
the certificate of limited partnership upon the admission or w ithdrawal of. tran sfer of an interest bv. or 
change in the address or capital contribution of. any limited p a r tn e r

Partnership agreem ent: the w w -u mfocna-law 1916 Act did not re fe r to the partnership agree­
ment. assum ing th a t all im portant m atte rs  affecting limited partners would be s e t  forth in the 
certificate of limited partnership . U nder modem practice, however, it  has been common fo r the 
partners to en te r into a com prehensive partnership agreem ent, only p a r t  of which w as required to be 
included o r sum m arized in the certificate c f  limited partnership . As reflected in Section 201 o f the 
1985 Act, the certificate of limited partnership is confined principally to m atte rs  respecting  the 
partnership itself and the  addition and-w ithd rew al identity of general p a n m - s ,  and .o f-eapuali an3 
other im portant issues a re  le ft to the partnership  agreem ent. Most of the inform ation form erly 
provided bv. but no longer required to be included in, the certificate of limited partnership is now 
required to be Kept in the partnership recoros iSecuon 105).

Partnership interest: this definition to-now first appeared in the 1976 Act and is intended to define 
what it is th a t is tran sferred  when a partnership interest is assigned.

$ 102. Name
The name of each limited partnership as set forth in its certificate of limited partner­

ship:
(1) shall contain without abbreviation the words “limited partnership";
(2) may not contain the name of a limited partner unless (i) it is also the name of a 

general partner or the corporate name of a corporate general partner, or (ii) the business 
of the limited partnership had been carried on under that name before the admission of 
that limited partner;

LIMITED PAITK SHIP ACT § 101

(3) w fy not conu i n-any-word-or-phraea indicating or -troplying tha t it is organized o thef 
than-fof.a-puroocc. s ta ted in m ccr tificatc-of-lininad-partnofsh ipi



§ 1 0 2 LIM' .0  PARTNERSHIP ACT

U) (3) may not be the same as, or deceptively similar to. the name of any corporation or 
limited partnership organized under the laws of this State or licensed or registered as a 
foreign corporation or limited partnership in this State; and

(4) (4) may not contain the following words (here insert prohibited words],

COMMENT
Subdivision (2) of Section 102 has been carried over from Section 5 of the p m e uniform lu »  1916 Act with 

certain editorial changes. The rem ainder of Section 102 lo new first appeared in the 1976 Ac', and primarily 
reflects the intention to integrate the registration of limited partnersm p names w ith tha t of corporate 
names. Accordingly, Section 201 provides for central. S ta te-wide state-w ide filing of certificates of limited 
partnership, and subdivisions id), and t41 an of Section 102 contain standards to be applied by the filing 
officer in determ ining w hether the certificate should be filed. Subdivision 1 1) requires th a t the proper name 
of a limited partnership contain the words "limited partnership" in full. Subdivision i.3> of the 19T6 Act has 
been deleted, to reflect the deletion from Section 201 of any requirem ent that the certificate uf limited 
partnership describe the partnership 's purposes or the character of its business!

§ 103. Reservation of Name
(a) The exclusive right to the use of a name may be reserved by:

(1) any person intending to organize a limited partnership under this [Act] and to 
adopt that name:

(2) any domestic limited partnership or any foreign limited partnership registered in 
this State which, in either case, intends to adopt that name:

(3) any foreign limited partnership intending to register in this State and adopt that 
name; and

(4) any person intending to organize a foreign limited partnership and intending to 
have it register in this State and adopt that name.
(b) The reservation shall be made by filing with the Secretary of State an application, 

executed by the applicant, to reserve a specified name. If the Secretary of State finds 
that the name is available for use by a domestic or foreign limited partnership, he (or she] 
shall reserve the name for the exclusive use of the applicant for a period of 120 days. 
Once having so reserved a name, the same applicant may not again reserve the same 
name until more than 60 days after the expiration of the last 120-day period for which 
tha t applicant reserved that name. The right to the exclusive use of a reserved name 
may be transferred to any other person by filing in the office of the Secretary of State a 
notice of the transfer, executed by the applicant for whom the name was reserved and 
specifying the name and address of the transferee.

COMMENT

Section 103 ut now first appeared in the 1976 Act. The 1916 Act did not provide
for registration of names.

§ 104. Specified Office and Agent
Each limited partnership shall continuously maintain in this State:
ll) an office, which may but need not be a piace of its business in this State, at which 

shall be Itept the records required by Section 105 to be maintained: and
(2) an agent for service of process on the limited partnership, which agent must he an 

individual resident of this State, a domestic corporation, or a foreign corporation autho­
rized to do business in this State.
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COMMENT
Section 104 t*-w»w fin e  appeared in the 1976 Act. I t requires th a t a limited partnersh ip  have 

certain minimum contacts with its S ta te  of organization , i.e., an office a t which the constitutive 
docum ents and basic financial inform ation is kep t and an agen t for service of process.

§ 105. Records to be Kept
la] Each limited partnership shall keep a t the office referred to in Section 104(1) the 

following:
(1) a current list of the full name and last known business address of each partner 

&w-farth . separately identifying the general partners (in alphabetical order) and the 
limited partners tin alphabetical order,);

(2) a copy of the certificate of limited partnership and all certificates of amendment 
thereto, together with executed copies of any powers of attorney pursuant to which any 
certificate has been executed,:

(3) copies of the limited partnership's federal, state and local income tax returns and 
reports, if any. for the three most recent years^awl;

(4) copies of any then effective written partnership agreements and of any financial 
statem ents of the limited partnership for the three most recent years: and

(5) unless contained in a written partnership agreement, a writing setting out:
(i) the amount of cash and a description and statem ent of the agreed value of the 

other property or services contributed bv each partner and which each partner has 
agreed to contribute:

(ii) the times at which or events on the happening of which anv additional 
contributions agreed to be made by each partner are to be made:

(iii) any tight of a partner to receive, or of a general partner to make, distributions 
to a partner which include a return ot all or any part of the partner's contribution: 
and

(iv) anv events upon the happening of which the limited partnership is to be 
dissolved and its affairs wound up.

lb] Those record6 Records kept under this section are subject to inspection and copying 
at the reasonable request and a t the expense of any partner during ordinary business 
hours.

COMMENT
Section 105 first appeared in the 1976 A ct. In view o f the passive nature o f the limited

partner's  position, it has been widely felt tha t limited partners  a re  entitled to access to certain  basic 
docum ents and inform ation, including the certificate  o f limited partnership  and. any partnership 
agreem ent and a w riting se tting  ou t certain im portant m atters which, under the 1916 and I9T6 Acts, 
were required to oe se t out in the certificate of limited partnersn tp . In view of the g rea t diversity 
among limited partnerships, it was tnought inappropriate to require a standard form  of financial 
report, and Section 105 does no more than require retention  of tax  re tu rn s  and any o ther financial 
statem ents th a t are  prepared. The names and addresses of the genera) partners are made available to the 
general public in the certificate of limned partnership.

$ 106. Nature of Business
A limited partnership may carry on any business that a partnership without limited 

partners may carry' on except [here designate prohibited activities],

COMMENT
Section 106 is identical to section 3 of the psw s 'u m form  law. 1916 Act Many sta tes require that 

certain  regu la ted  industries, such as banking, may be carried on only ov entities organized pursuant 
to special s ta tu te s , and it is *ontemplated th a t the prohibited activities would be confined to the 
m atters covered by those statute*.
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§ 107. B u s in e s s  T r a n s a c t io n s  o f  P a r tn e r  w i th  P a r tn e r s h ip
Except as provided in the partnership agreem ent, a partner may lend money to and 

transact o ther business with the limited partnership and. subject to other applicable law. 
has the same rights and obligations with respect thereto as a person who is not a partner.

COMMENT
Section 107 makes a  num ber of im portant changes in Section 13 of the prior unifo rm ia w. 1016 

Act. Section 13. in effect, created a special fraudulent conveyance provision applicaole to the making 
of secured loans by limited partners and the repaym ent by limited partnerships of loans from limited 
partners. Section 10? leaves th a t question to a e s ta te 's  general fraudulent conveyance statu te . In 
addition. Section 107 eliminates the prohibition in 'fo rm er Section 13 against a general p a r tn e rs  tee 
oppesed-to-a-iironeO pa r tner ) sharing pro ra ta  with general creditors in the case of an unsecured loan. 
Of course, o th er doctrines develoDea under bankruptcy and insolvency laws m ay require the 
subordination of loans by partners under appropriate circum stances.

A R T IC L E  2

F O R M A T IO N : C E R T IF IC A T E  O F  L IM IT E D  P A R T N E R S H IP

§ 201. C ertificate o f Lim ited Partnership
lai In order to form a limited partnership, two ■nr—roore - pe rsons- mu st exec ute a 

certificate o f limited partnership. The, cer t ifica te  snall-be  m ust be executed and filed in 
the office of the Secretary of State, and The certificate shall set forth:

(li the name of the limited partnership:
(2>-the gene ra l cha racte r of-ns business*
(4i (2) the address of the office and the name and address of the agent for service of 

process required to be maintained by Section 104:
(44 (3) the name and the business address of each general partner tspecifymg 

6eparatoly - the-genofa l-pa rtners-and4imued partner s!:
(e l-the -amount-o f-^ash -and-a  dessnp tiorv-and -s ta tenfieiu - of the ag reed-value of. t he 

othe r - prope rt y -or se rvices contr ibuted by each partne r- a nd which each partner -has 
ag reod-to contribute-w -the fu ture: 

o il- the t imes a t-udwch -or events <*o-4he-ha ppx img of which-any addit ional-contr ibu- 
tion6-ag reed to be made by each part ner e r e ’-o U> made, 

iTl- any- power o f -a-liroitcd-partne r to .g ra nt t he  r ight to become a-limiteo-partner -to 
an-assigneo of a ny- parw »e his-par tnersh ip in terest , a nd -the terms and-conditions-td-tho 
power ;

iii> if -a greed upon.- the time at which or th»-e f-*n<s—>n the happenin g -of- which-a 
pa r tner may termmate-hi s nnemfte rehip-*n-tho l tm ite»i-pa ft ne rship-afld -the a reou nt o f, »r 
the-me thod-»('-■ leterrowing, the  d istn b ution to which he  ma y be entit led re spectmtf-h t* 
pa rtn ership interest, and the-terms and condit ions «>f t he te rmination a nd -d ia n o utie n ;

ilU stoy r igh t of a-pa r t ner  to receive d istr ibut ions .i f -pr»pe rty . includ ing-ca s h-from-tlaa 
limited-pa rt ner ship;

4 »l-any right of-a-pa rt ne r-to receive, nr of .i-gene r at-partner tn -roalwr-d ietn h o tams 
to -a-pa r tne r--which-wehide a -retu rn of- .ill- o r -a ny- pa r t i n' the -tmrt ner s contr ibutm , 

1 1U any time a t whieh-e r  e vents upoo-tlie-happennw ot u hich-tho-(unn«Hi yaetiw - my 
i., to fte-dif,solved and its a ffaire- wound-up.

l U l-any r igh t o f t he remaining gene ra l pa rtners i-» u n tinue t h^ -l,usm«*» . .n t h* 
happon ing -of-a n eve nt-oi withdrawa l »>f a genera l.pa r t ne r —ted 

141 the latest date upon which the limited partnership to dissolve: anti 
441 (SI any other m atters the general partners determ ine to include tncrem.
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(bl A limited partnership is formed a t the time of the filing of the certificate of limited 
partnership in the office of the Secretary of State or a t any later time specified in the 
certificate of limited partnership if, in either case, there has been substantial compliance 
with U19 requirem ents of this section.

COMMENT
T V  1985 Act requires far fewer m atte rs  req u irod to be se t forth in the certificate o f limited 

partnership w -oot hmd from -th w e than did roqutred-i»y Section 2 of the prio r  u niform
law 1916 Act and Section 201 of the 1976 A cu. although oorta in additions .and delations .ha ^o boon 
maoo and the  dom iption hat-boon-remaod-to oonform  with th o-root of'tho Aet. This is in recognition 
of the fact th a t the partnership  agreem ent, not the certificate o f limited partnership , has become the 
authoritative and com prehensive docum ent for most limueH~iiartnerships. and th a t creditors ana 
potential creditors of the partnership do and should refe r to the partnership agreem ent and to other 
information furnished to them directlv bv the partnership and bv others, not to the certificate of 
limited partnership, to obtain In genoralr-tho-oor t ifioato is inte nded to geruo-^w o. fu ivatKKig. firs t, to 
plaeo«irodito*o-on nem o  of t he facts concerning the capital and finances o f the partnership  and other 
m atters of concern tho - ru loo -fogard ing-ad d itionai oont ribun ono to a nd wit hd raw a l t - from - tho 
pa rtn ow hipT Booond, to elearly dolinoato tho- timo-a; whwh porsow -booomo gonoeal-pai-wioeo- a nd 
limited pae w ere. S ubparagraph (bl. which is based upon the prior  uniform law, 1916 Act, has been 
retained to make it c lear th a t existence o f the limited partnership depends only upon compliance with 
this section. Its continued existence is not dependent upon compliance with o th e r provisions of this 
Act.

§ 202. A m endm ent to C ertificate
lal A certificate of limited partnership is amended by filing a certificate of am endment 

thereto in the office of the Secretary of State. The certificate shall se t forth:
(1) the name of the limited partnership;
12) the date of filing the certificate: and
(3) the am endment to the certificate.

lb) Within 30 days a fte r the happening of any of the following events, an am endm ent to 
a certificate of limited partnership reflecting the occurrence of the event or events shall 
be filed:

U4-a-change in th»-amount or character -of the contribution of any partner, or in any
panaer'e-eddigation to make a contribution;

<2) [1) the admission of a  new general partner;
<3) (2) the withdrawal of a  general partner; or
<4113) the continuation of the business under Section 801 after an event of w ithdraw ­

al of a general partner.
(c) A general partner who becomes aw are tha t any statem ent in a certificate of limited 

partnership was false when made or tha t any arrangem ents or o ther facts described have 
changed, making the certificate inaccurate' in any respect, shall promptly amend the 
certificate. U it-an -amund munt-to  show -a c hange o f-addrcss-o f -a limited-partne r nw d be 
filed- w ly onc«-«vcry- 12 ■ months.

<d> A certificate of limited partnership may be amended a t any time for any other 
proper purpose the general partners determine.

<e> No person has any liability because an am endment to a certificate of limited 
oartnership has not been filed to reflect the occurrence of any event referred  to in 
subsection (b) of this Soction section if the am endment is filed within the 30-day period 
specified in subsection (b).

If) A restated certificate of limited partnership mav be executed and filed in the same 
manner as a certificate of amendment.
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COMMENT
Section 202 make* of the 1976 Act made substantial changes in Section 24 of the pn of  uniform  law 1916 

Act. F u rth er changes in this section are made by the 1985 Act. Paragraph (b) lists the basic events— the 
addition or withdrawal of partne r*■orc a piK J oeeapiiai obligation* a general partner—that are so central to 
the function of the  certificate o f limited partnersh ip  th a t they require prompt amendment. With the 
elimination of the requirem ent th a t the certificate of limited partnership include the names of all limited 
partners and the amount and character of all capital contributions, the requirem ent of the 1916 and 1976 
Acts th a t the certificate be amended upon the admission or withdrawal of limited partners o r on anv change 
in the partnership capital m ust also be eliminated. This change should greatly reduce the frequency and 
complexity of amendments to the certificate of limited partnership. Paragraph ic) makes it clear, as it was 
not clear under eufedivwto n i 3 » g i of '* fm e>section2424(2)(g)ofthe 1916Act. that the certificate of limited 
partnership is intended to be an accurate description of the facts to which it relates a t all times and does not 
speak merely as of the date it  is executed.

Paragraph (e) provides a ’safe harbor" ag a in s t claims of creditors or others who asse rt th a t they 
have been misled by the failure to amend the certificate of limited partnership to reflect changes in 
any of the im portant facts refe rred  to in parag rap h  tbl; if the certificate of limited partnership is 
amended within 30 days o f the occurrence o f the event, no creditor or other person can recover for 
dam ages sustained during the interim . Additional protection is afforded by the provisions of Section 
304. The elimination of the requirem ent th a t the certificate of limited partnership identify all limited 
partners and their respective capital contributions mav have rendered paragraph lei an obsolete and 
unnecessary vestige. The principal, if not the  sole, purpose of paragraph tel in the 1976 Act w as to 
protect limited partners newlv adm itted to a partnership from being held liable as general partners 
when an amendment to the certiticate  identifying them as limited partners and describing their 
contributions w as not filed contem poraneously with their admission to the partnership. Such liability 
cannot an se  under the 1935 Act because such information is not required to be stated  in the 
certificate. Nevertheless, the 1965 Act retains paragrapn le) because it is protective oi partners, 
shielding "them trom liability to the extent its provisions applv, and does not create  or impose anv 
liability.

Paragraph (fl is added in the 1985 Act to provide explicit s ta tu to ry  recognition of the common 
practice ot restating  an am ended certificate of limited partnersm p. while a limited partnership 
seeking to amend its certificate of limited partnership  mav do so bv recording a restated  certificate 
which incorporates tne am endm ent, tha t is bv no means the only purpose or tuncuon of a restated  
certificate, which mav be filed for the sole purpose of restating  in a single in tegrated  instrum ent all 
the provisions of a limited partnersh ip 's certificate of limited partnership which are then in effect.

§ 203. C ancellation o f C ertificate
A certif.ta te  of limited partnership shall be cancelled upon the dissolution and the 

commencement of winding up o f the partnership or a t any o ther lime there are no limited 
partners. A certificate of cancellation shall be filed in the office of the Secretary of State 
and set forth:

II) the name of the limited partnership:
(2) the date of filing o f its certificate of limited partnership:
(3) the reason for filing the certificate of t m ediation:
141 the effective date (which shall be a date certain! of cancellation if it is not to be 

effective upon the filing of the certificate: and
15) any other information the general partners filing the certificate determine.

COMMENT
Section 203 changes Section 24 of the p rw e-um form - law 1916 Act by m aking it clear th a t the 

certificate o f cancellation should be filed upon the commencement o f winding up of the limited 
partnership Section 24 provided for cancellatu  * "w hen the partnership is dissolved"
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§ 204. Execution of C ertificates
(a) Each certificate required by this Article to be filed in the office of the Secretary of 

S tate shall be executed in the following m anner
(1) an original certificate of limited partnership m ust be signed by all general 

partners named the rein;
(2) a certificate of amendment m ust be signed by a t least one general partner and by 

each other general partner designated in the certificate as a new general partner of 
whoso -contn bution ie described as having been increased ; and

(3) o certificate of cancellation m ust be signed by all general partners;.
(b) Any person may sign a certificate by an attorney-in-fact, but a power of attorney to 

sign a certificate relating to the admission, or inereased 'Contnbmioo, of a general partner 
m ust specifically describe the admission or increase.

(c) The execution of a certificate by a general partner constitutes an affirmation under 
the penalties of perjury tha t the facts stated therein are true.

COMMENT
Section 204 collects in one place the form al requirem ents for the execution of certificates which 

w ere s e t forth  in Sections 2 and 25 of the prior unifo rm la w 1916 Act. Those sections required that 
each certificate be sigr.ed by all partners , and there developed an unnecessarily cum bersome practice 
o f having each limited partner sign powers of atto rney  to authorize the general partners to execute 
certificate* of am endm ent on their behalf. The 1976 Act, while simplifying the execution require­
m ents. nevertheless required th a t an original certificate of limned partnership be signed ov all 
pa rtners  and a certificate of am endm ent bv all new partners being adm itted to the limited 
partnership . However the certificate of limited partnership  is no longer required to include the name
or capital contribution of anv limited partner. Therefore, while the 1985 Act still requires all general
p a rtn e rs  to sign the original certificate of limited partnership , no limited partner is required to sign 
any certificate. So*non-4Q4-mgur «  that-aaah pawnar mut t  sign a ewtifiaato-whon he .bw omas-a 
partnar -o f - whan- t ha  oartifiaataa-refloet any inareasa in hit obligation ta - maka -w m n botKwa. 
Certificates of am endm ent are required to be signed by only one general partner, and all general 
p a rtn e rs  m ust sign certificates o f cancellation. Saatian 30 1 prohibits blanket powers o f atta rnay-fof 
the exeeutien of eertifieatee-in many eaeeer-sinee theee aenditiara under whieb-e-partner is-required 
to-s ig n -h ava aeen narrowed-u> eiwumstaneee of spaaial imper -anoe te that-partner . The form e r 
requirem ent in the 1916 Act th a t all certificates be sw orn w as deleted in the 1976 and 1985 A cts as 
potentially an unfair trap  for the' unw arv (see, r .g.. W isniewski v. Johnson. 223 Va. 141. 266 S £.2d 
223 f 19821); in its place, paragraph ic> now p-ov je s . as a m atte r of law, th a t the execution of a 
certificate bv a general partner subiects h u r 'to  the penalties of perjury- tor inaccuracies in the
certificate, has been aon finad w  iiU w rnant* by t he gene r al par tn er s r-reoo g n u ing tha t the  iimiteii
pa r tn e r 's role u» a  limited one.

§ 205. Amendment o r Cancella tio n Execution by Jud icia l Act 
If a  person required by Section 204 to execute a anv certificate of am ondmont- or 

co mpilation fails or refuses to do so. any o ther partne r r-and a ny-assignoo-o f-a partne rship 
inte rest, person who is adversely affected by the failure or refusal, may petition the 
[designate the appropriate court] to direct the amendme nt or cancella tion execution of the
certificate. If the court finds tha t the-amendment or cancellation is prope r it is proper for 
the certificate to be executed and th a t any person so designated has failed or refused to
execute the certificate, it shall order the Secretary of State to record an appropriate
certificate o f 'a me ndment or cancellation.

COMMENT
Section 205 o f the 1976 Act changed* subdivisions (3) and (41 of Section 25 of the IH1*'- Act (***•* 

umfaem-law by confining the persons who have stand ing to seek judicial intervention to p a rtner- a.nt 
to those assignees who were aee adversely affected by the failure nr refusal of tr.e appropriate 
persons to file a certificate of am endm ent o r cancellation, section tht. ^ . .3  f. .w r -a .  -hat

14
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restriction, and provides th a t anv person adversely affected bv a failure or refusal to tile anv 
certificate ino t onlv a certificate of cancellation or am endm ent) has stanaing to seeK •uqicial 
intervention.

§ 20S. F iling  in Office o f Secretary of S ta te
(a) Two signed copies of the certificate of limited partnership and of any certificates of 

am endm ent or cancellation (or of any judicial decree of am endment or cancellation! shall 
be delivered to the Secretary of State. A person who executes a certificate as an agent or 
fiduciary need not exhibit evidence of his [or her] authority  as a prerequisite to filing. 
I ’nless the Secretary of S ta te  finds tha t any certificate does not conform to law, upon
receipt of all filing fees required by law he [or she) shall:

(1) endorse on each duplicate original the word •‘Filed" and the day. month, and year 
of the filing thereof:

(2) file one duplicate original in his [or her] office: and
(3) re tu rn  the other duplicate original to the person who filed it or his [or her]

representative.
(b) Upon the filing of a certificate of am endm ent (or judicial decree of amendment) in 

the office of the Secretary o f State, the certificate of limited partnership shall be amended 
as se t forth  therein, and upon the effective date of a certificate of cancellation (or a 
judicial decree thereof), the certificate of limited partnership is cancelled.

COMMENT
section 206 is -n«w. first .ippeareil in the 1:176 Act. In addition to providing mechanics for the 

central filing system , the second sentence of this section does aw ay with the requirem ent, formerly 
imposed by som e local filing officers, th a t persons who have executed certificates under a power of 
atto rney  exhibit executed copies of the power of a ttorney itself. Parag raph ibi changes subdivision
(5) of Section 25 of the p n o r unu'orm-liw  1916 Act by providing tha t certificates of cancellation are effective 
upon their effective date  under Section 202.

§ 207. L iability  fo r False S ta tem ent in C ertificate
If any certificate of limited partnership o r certificate of amendment or cancellation 

contains a false statem ent, one who suffers loss by reliance on the statem ent m .y  recover 
dam ages for the loss from:

(1) any person who executes the certificate, or causes another to execute it on his 
behalf, and knew, and any general partner who knew or should have known, the 
statem ent to be false a t the time the certificate was executed: and

(2) any general partner who thereafter knows or should have known that any arrange­
ment or o ther fact described in the certificate has changed, making the statem ent 
inaccurate in any respect within a sufficient time before the statem ent was relied upon 
reasonably to have enabled tha t general partner to cancel or amend the certificate, or to 
file a petition for its cancellation or am endment under Section 205.

COMMENT
Section 207 changes Section 6 o f the pnor- u tufe rro- . aw '.916 Act by providing explicitly f«.r ;ne 

liability of persons who sign a certif.cate as agen t under a pow er of aitornev ,md ov .onfir.aig the 
obligation to am end a  certificate of limited partnership  in light o f fu tu re  events tu general partners

§ 208. Scope o f Notice
The fact th a t a certificate of limited partnership is on file in the office of the Secretary 

of S tate is notice tha t the partnership is a limited partnership and the persons designated 
therein as limited general partners are limited general partners, but it is not notice of any 
other fact.

15
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COMMENT
Section 208 U now first appeared in the 1976 Act, and referred  to the certificate 's providing 

conatructive notice of the s ta tu s  as limited partners ot those so identified therein. The 1985 Act s 
deletion or' any requirem ent th a t the certificate name limited partners requires th a t Section 208 be 
modified accordingly!

By iU tm g  tha t the filing of a certificate of limited partnership only resu lts in notice of the general 
limited liability of the general lim ited partners , it Section 208 obviates the concern th a t third parties 
may be held to have notice o f special provisions set forth in the certificate. While this section is 
designed to preserve bv implication the limited liability of limited partners , the notioc  implicit 
protection provided is not intended to change any liability of a limited p a rtn e r which may be created 
by his action or inaction under the law of estoppel, agency, fraud or the like.

§ 209. Delivery of Certificates to Limited Partners
Upon the return by the Secretary of State pursuant to Section 206 of a certificate 

marked "Filed,” the general partners shall promptly deliver or mail a copy of the 
certificate of limited partnership and each certificate of amendment or cancellation to 
each limited partner unless the partnership agreement provides otherwise.

COMMENT
This section ie-ne w. first appeared in the 1976 Act.

ARTICLE 3 

LIMITED PARTNERS

§ 301. Admission of Additional Limited Partners
(a) A person becomes a limited partner:

(1) a t the time the limited partnership is formed: or
(2) a t anv later time specified in the records of the limited partnership for becoming a

limited partner.
After the filing of a limited partnership’s original certificate of limited partner­

ship, a person may be admitted as an additional limited partner
(1) in the case of a person acquiring a partnership interest directly from the limited

partnership, upon compliance with the partnership agreement or, if the partnership 
agreement does not so provide, upon the written consent of all partners; and

(2) in the case of an assignee of a partnership interest of a partner who has the 
power, as provided in Section 704, to grant the assignee the right to become a limited 
partner, upon the exercise of tha t power and compliance with any conditions limiting 
the g rant or exercise of the power.
tb M n -e ach casa -u ndcr-subscctioH-la ), the pe rson acquiring t he -partnqis h ip ■ inte rest 

becomes a limited partne r-only upoB-amondmon t of tho ce r tificate of limited pa rtne rship 
re fiect ing-that-fact.

COMMENT
Section 301(a) is new; no cou n terp art w as found in the 1916 or 1976 Acts. This section imposes on 

t he partnership an obligation m m aintain in its records the date eacn limited partner becomes~a 
limited partner. t n d e r  the 1976 Act, one could not become a limited p a rtn e r until an appropriate 
certificate reflecting his s ta tu s  as such was filed with the sec re ta ry  of s ta te . Because the 19e5 Act 
eliminates the n e e q to  nam e limited p a rtners  in the certificate of limited partnership , an alternative 
mechamam had to be established to evidence the fact and date of a limited partner s admission. The 
partnership  records required to be m aintained under section 105 now serve th a t function, subiect to 
the limitation that no person may become a limited partner before the partnership is formed ejection 
2717517--------------- -----------
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Subdivision (1) of Section j OH s) :101<b) adds to Section 8 of the prior unil'orm-taw 1918 Act an explicit 
recognition of the fact tha t unanimous consent of all partners is required for admission of new limited 
partners unless the partnership agreem ent provides otherwise. Subdivision i2) is derived from Section 19 
of the pwoiMimform law 1916 Act but abandons the former terminology of “substituted limited partner. ’

§ 3U\ Voting
Subject to Section .103. the partnership agreement may grant to all or a specified group 

of the limited partners the right to vote Ion a per capita or other basis) upon any matter

COMMENT
Section 302 ie- no w. first appeared in the 1976 Act, and m ust be read together witn siiodivisinn 

ibiiaKbl of Section 803. Althougn the prior -uniform iaw 1916 Act did not speak speeil'icailv uf the 
votine powers of limited partners . ,t wa> u  not uncommon for partnership agreem ents to grant Mien 
powers to limited uartners. Section ld-2 t> designed only to make it clear th a t the partnersnui 
agreem ent may g ran t such power to limited partners. If such powers are granted to .united 
partners beyond the 'safe n a rtm r' •>!' subdivision oi or ■ *> of Section (i):)tbHo+. a court mav m ut of course 
need not) hold that, under tne circumstances, m e limited partners have participated in v.m trni lit the 
business" within the meaning of beet ion dUiJi a i. erection .iUdlci ■■imply meano makes d e a r  that the exercise ot 
powers beyond the amoit of Section dodibi is not ipso facto to be taken as taking part in the control nf the 
business.

§ 303. Liability to Third Parties
(a) Except as provided in subsection id), a limited partner is not liable for the 

obligations of a limited partnership unless he [or she] is also a general partner or. in 
addition to the exercise of his [or her) rights and powers as a limited partner, he [or slie) 
Uke6 part participates in the control of the business. However, if the limited partner's 
participa t ion partner participates in the control of the business i6 -not substan tia lly tne 
same as the-exercise of the powers of- a -genora l partne r , he [or she) is liable only to 
persons who transact business with the limited partnership with actual knowledge of his 
partic ipat ion-in control reasonably believing, based upon the limited partners conduct, 
that the limited partner is a general partner.

(b) A limited partner does not participate in the control of the business within the 
meaning of subsection (a) solel’ by doing one or more of the following:

(1) being a contractor for i r  an agent or employee of the limited partnership or of a 
general partner or being an officer, director, or shareholder of a general partner that is 
a corporation:

(2) consulting with and advising a general partner with respect to the business of the 
limited partnership:

(3) acting as surety for the limited partnership or guaranteeing or assuming one or 
more specific obligations of the limited partnership:

14) a pproving or disapproving-an -amendment to the partners hip -agreement taking 
anv action required or permitted bv law to bring or pursue a derivative action in the 
right of the limited partnership: or 

(oi voting on ono-or- moro-of the following matter s : 
l j) requesting or attending a meeting of partners:
itil proposing, approving, or disapproving, bv voting or otherwise, nn e  or m u m  n f th e  

following matters:
<i) the dissolution and winding up of the limited partnership: 
lii) the sale, exchange, lease, mortgage, pledge, or other transfer of all nr -uhstan- 

tially all of the assets of the limited partnership othor-than in-cho-ordina ry-cnur,;.*...̂  
itt-business:
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(iii) the incurrence of indebtedness by the limited partnership other than in the 
ordinary course of its business;

(iv) a change in the nature of the business; or
(v) the admission or removal of a general partner.;
(vi) the admission or removal of a limited partner:
Ivii) a transaction involving an actual or potential conflict of interest between a

general partner and the limited partnership or the limited partners:
Iviii) an amendment to the partnership agreement or certificate of limited partner­

ship; or
lixl matters related to the business of the limited partnership not otherwise 

enumerated in this subsection lb), which the partnership agreement states in writing 
mav be subject to the approval or disapproval of limited partners:
17) winding uo the limited partnership pursuant to Section 803: or
18) exercising anv right or powe. permitted to limited partners under this f Actl and

not specifically enumerated in this subsection ib).
ic) The enumeration in subsection (b) does not mean that the possession or exercise of 

any other powers by a limited partner constitutes participation by him [or her] in the 
business of the limited partnership.

(d) A limited partner who knowingly permits his [or her] name to be used in the name 
of the limited partnership, except under circumstances permitted by Section 102(2), is 
liable to creditors who extend credit to the iimited partnership without actual knowledge 
that the limited partner is not a general partner.

COMMENT
Section 303 makes several im portant changes in Section 7 of the p r w - um foro -tow 1916 Act. The first 

sentence of Section dtMi ai cam eo over the  oueie test from form er Sec tion ' — whe the r  th e -limited  paw ner  
" ta tteo p an  tn't he eo m roim th e b u pineee^— in order  to tnoure tha t judicial dceiaiono under  the prio r  uniform 
law rom ftw ftfMtlteohle to the extent not e.Korecelv changed differs from the ex t of Section T of the 1916 Act 
in th a t it speaks of participating t ra ther than  taking p a rt) in the  control of the business: this was done for the 
sake of consistency with the second sentence of Section 3031 a), not to change the meaning of the text. It is 
intended th a t judicial decisions in terpreting  the phrase "takes p tn m  the control of the business" under the 
prior uniform law will remain applicable to the extent th a t a different result is not called for bv other 
provisions of Section 303 and other provisions of the  Act. T he second sentence of Section 303(a) reflects a 
wholly new conceptr-fiecauee in the 1976 Act that has been further modified in the i985A ct. It was adopted 
partly  because of the difficulty of determ ining when the "control" line has been o u r ; 1 epped. it  was t hougnt. 
it u nfat r t o tmpoee g c n e eol paw ne r  it liab ility on a limited par tn e r  eKee p n o  t he  e*te»u th a ta  t hird-paw y hod 
knowledge of hie par t ic ipat ion in cont rol of the business. On the  ot her handrin order t o ovoid perm it t in g ^  
lim ited paw nee to e x ere tec a ll of-t he -pow er s of u genero l par t ne r  while-avoidm g-any.d irect dealings with  
th ird  powwe .- the-' io not  c.ubcta ntially th e ra me  ap^-teet -w ae introduced but also land more im portantlvi 
because of a determ ination tha t it is not sound public policy to hold a limited partner who is not also a general 
p a rtn e r liable for the obligations of the partnership except to persons who have done business with the 
limited partnership reasonably believing, based on the limited partner's conduct, that he is a general p a rt­
ner. Paragraph tbi is intended to provide a "safe harbor" by enum erating certain activities which a limited 
partner may carry on for the partnership w ithout being deem ed to have taken part in control of the busi­
ness. This "safe harbor" list has been expanded beyond th a t se t out in the 1976 Act to reflect case law and 
sta tu to ry  developm ents and more clearly to assure that limned partners are  not subjected to general 
liability w here such liability is inappropriate. Paragraph (d) is derived from section i  of the pn or  uniform 
tew -1916 Act, but adds as a condition to the limited partner's  liability the feet-requirem ent tha t a limited 
partner m ust have knowingly perm itted his name to be used in the name of the limited partnership.

|  304. Person E rroneously  Believing Him self [o r  Herself] Limited P artner
(a) Except as provided in subsection (bl, a person who makes a contribution to a 

business enterprise and erroneously but in good faith believes that he [or she] has become

18
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a limited partner in the enterprise is not a general partner in the enterprise and is not 
bound by its obligations by reason of making the contribution, receiving distributions 
from the enterprise, or exercising any rights of a limited partner, if, on ascertaining the 
mistake, he [or she]:

(1) causes an appropriate certificate of limited partnership or a certificate of amend­
ment to be executed ana filed: or

(2) withdraws from future equity participation in the enterprise by executing and 
filing in the office of the Secretary of State a certificate declaring withdrawal unuer 
this section.
ib) A person who makes a contribution of the kind described in subsection lai is .iable 

as a general partner to any third party who transacts business with the enterprise ill 
before the person withdraws and an appropriate certificate is filed to show withdrawal, or 
lii) before an appropriate certificate is filed to show hie sta tus as-a-limited-partner and, ia 
the <?a68 of an amendnwitr-af-tar expira tion of the-Hfl-day porioti for filing an amendment 
relatin g -to- th^ -person-as-a linmed-war-taer- under -Sec tion 202 that he for shel is not a 
general partner, but in either case oniv if the third party actually believed in gooa faith
that the person was a general partner at the time of the transaction.

COMMENT
Section -!04 is derived from S-ction i l  of the p rio r-onuW m - Uw. 1916 Act. The "good faith" 

requirem ent has been added h i tr.e first sentence o f Section .i()4(ai. The provisions of subdivision iJl 
of Section 1041a) a re  intenued to clarify an am biguity in the prior law by providing that a person who 
chooses to w ithdraw  from the enterprise in order to protect him self from liability is not requirea to 
renounce any of his then current interest in the enterprise  so long as he has no further participation 
as an equity participant. Paragraph ibl preserves the liability of the equity participant prior to 
w ithdraw al lend- a fte r- Uve- t ime-lo r -appropria te -am endm ent in the ea«;e of a  limited parw w m npi by 
such person from the limited partnership or am endm ent to the certificate dem onstrating that suen 
person is not a general partner to any third party who has transacted  business with tne person
believing in good faith tha t he was a general partner.

Evidence strongly suggests that Section 11 of the 1916 Act and Section .104 of the 1976 Act were 
rarely used, and one migr.t -?\|.fct cnat section lo l ■»! the 19g5 Act mav never nave to ne used, 
section 11 of the 1916 Act and Section -104 of the 19T6 Act couid have been used bv a person wno 
invested in a limited partnership oeiievmg ne would be a limited p a rtn e r but who was not identuieH 
as a limitea partner m the certificate of limned partnership. However, because the 1935 Act does not 
require limited partners to be named in the certu icate . the onlv situation to which Section :(»4 would 
now appear to be applicaole :s one in wnicn a person intending to he a iimued partner was 
erroneously identified as a general partner in the certificate.

§ 305. Information
Each limited partner has the right to:
(1) inspect and copy any of the partnership records required to be maintained by 

Section 105; and
(2) obtain from the general partners from time to time upon reasonable demand in true 

and full information regarding the state of the business and financial condition of the 
limited partnership, (ii) promptly after becoming available, a copy of the limited partner­
ship's federal, state, and local income tax returns for each year, and nil) other information 
regarding the affairs of the limited partnership as is just and reasonable.

COMMENT
Section 305 changes and restates the rights of limited partners to inform ation about the partner­

ship form erly provided by Section 10 of the p rior u m w m -law , 1916 Act. Its importance nas 
increased as a resu lt of the 1965 Act's substitu ting the records o f the uartnersm p for the certu icate  
of limited partnership as the place where certain categories of inform ation are to lie Kent.
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Section 305, which should be read together w ith Section 105(b). provides a mechanism for limited 
partners to obtain inform ation about the partnership useful to them  in m aking decisions concerning 
the partnership  and their investm ents in it. Its purpose is not to provide a mechanism Tor 
com petitors of the partnership or o thers having interests or agendas adverse to the partnership s to 
subvert the partnership 's business. It is assum ed that courts wiiI protect limited partnersm os from 
abuses and a ttem pts to misuse Section J05 for im proper purposes.

ARTICLE 4 

GENERAL PARTNERS

§ 401. Admission o f A dditional G eneral P artners
After the filing of a limited partnership's original certificate of limited partnership, 

additional general partners may be admitted rrniy as provided in writing in the partnership 
agreement or. if the partnership agreement does not provide in writing for the admission 
of additional general partners, with the specific written consent of each- partne r all 
partners.

COMMENT
Section 401 is derived from, bu t represen ts a significant departure from . Section 9(l)(e) of the 

uniform- l a w 1916 Act and Section 401 of the 1976 Act, which required , and oa rriee- over the 
unwaicable req uireme n ts that-a ll-limited partne r6 -m u6t  conoent as a condition to the admission of an 
additional general p a rtn e r, tha t all limited partners  consent and th a t such consent m eet specifically 
identify the general partner involved. Section 401 of the 1985 Act provides th a t the written 
partnership agreem en t determ ines the procedure for authorizing the admission of additional general 
partners, and tha t the w ritten consent of all partners is required only when the partnership 
agreem ent fails to address the question.

§ 402. Events of W ithdraw al
Except as approved by the specific written consent of all partners at the time, a person 

ceases to be a general partner of a  'imited partnership upon the happening of any of the 
following events:

(1) the general partner withdraws from the limited partnership as provided in Section 
602:

(2) the general partner ceases to be a member of the limited partnership as provided in 
Section 702;

i3) the general partner is removed as a general partner in accordance with the 
partnership agreem ent:

(41 unless otherwise provided in writing in the cer t ificate-of-limited partnership agree­
m ent. the general partner: (i) makes an assignm ent for the benefit of creditors: liil files a 
voluntary petition in bankruptcy; (iii) is adjudicated a bankrupt or insolvent: livl files a 
petition or answ er seeking for himself [or herself] any reorganization, arrangem ent, 
composition, readjustm ent, liquidation, dissolution, or similar relief under any statute, 
law. or regulation: (vi files an answ er or o ther pleading adm itting or failing to contest the 
material allegations of a petition filed against him [or her) in any proceeding of this 
nature: or (vi) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, 
or liquidator of the general partner or of all or any substantial part of his [or her] 
properties;

(5) unless otherwise provided in w-iting in the cer tificate of-limited partnership agree­
ment. [120] days after the commencement of any proceeding against the general partner
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seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution, 
or similar relief under any statute, law, or regulation, the proceeding has not been 
dismissed, or if within [90] days after the appointment without his [or her] consent or 
acquiescence of a trustee, receiver, or liquidator of the general partner or of ail or any 
substantial part of his [or her] properties, the appointment is not vacated or stayed or 
within [90] days after the expiration of any such stay, the appointment is not vacated;

(6) in the case of a general partner who is a natural person,
(i) his [or her] death; or
(ii) the entry of an order by a court of competent jurisdiction adjudicating him [or

her] incompetent to manage his [or her] person or his [or her] estate:
(7) in the case of a general partner who is acting as a general partner by virtue of 

being a trustee of a trust, the termination of the trust (but not merely the substitution of 
a new trustee);

(8) in the case of a general partner tha t is a separate partnership, the dissolution and 
commencement of winding up of the separate partnership:

(9) in the case of a general partner tha t is a corporation, the filing of a certificate of 
dissolution, or its equivalent, for the corporation or the revocation of its charter: or

(10) in the case of an estate, the distribution by the fiduciary of the estate’s entire 
interest in the partnership.

COM MENT
Section 402 expands considerably the provisions of Section 20 of the prior -un iform  law 1916 Act, 

which provided for dissolution in the event o f the retirem ent, death or insanity of a general partner. 
Subdivisions (1). (2) and (3) recognize chat the general p artner's  agency relationship is term inable a t  
will, although it may result in a breach of the  partnership agreem ent giving rise to an action for 
dam ages. Subdivisions (4) and (5) reflect a judgm ent that, unless the limited partners  agree 
otherw ise, they ought to have the power to rid them selves of a general partner who is in such dire 
financial s tra its  th a t he is the subject of proceedings under the National Bankruptcy Aot Code or a 
sim ilar provision of law. Subdivisions (6) th rough  (10) simply elaborate on the notion of death  in the 
case of a general p a rtn e r who is not a  natu ra l person. Qf-oou ree.-tho addition o f the worda " and in 
t ho par tn er s h ip agree me nt "- was not - inte nded -w -su g g e s t- tha t - l iabilities to ■ t hir d ■ par t ioa-ow ld bo 
a ffoe tod -b y -pro visions in tho pa r tnership a g reem ent. Subdivisions 14) and 15) d iffer from their 
counterparts in the 1976 Act, reflecting the policy underlying the 1985 revision of Section 201. th a t 
the partnership agreem ent, not the certificate o f limited partnership, is ,ie appropriate docum ent for 
se tting  ou t m ost provisions relating to the respective powers, rights a rd  obligations ot the partners 
in ter se. A lthough the partnersm p agreem en t need no t be w ritten. :he 19^5 Act provides that, to 
protect the partners from fraud, these and certain  o th er particularly significant provisions m ust be 
se t out in a w ritten partnership agreem ent to be effective for the purposes described in the Act.

§ -103. G eneral Powers and Liabilities
(a) Except as provided in this [Act] or in the partnership agreement, a general partner 

of a limited partnership has the rights and powers and is subject to the restrictions of a 
partner in a partnership without limited partners.

(b) Except as provided in this [Act], a general partner of a limited partnership has the 
liabilities of a partner in a partnership without limited partners to persons other than the 
partnership and the other partners. Except as provided in this [Act] or in the partnership 
agreement, a general partner of a limited partnership has the liabilities of a partner in a 
partnership without limited partners to the partnership and to the other partners.

COMMENT
Section 403 is derived from Section 9(1) of the prio r -uniform -law, 1916 Act.
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§ 404. C ontributions by G eneral P a rtn e r
A general partner of a limited partnership may make contributions to the partnership 

and share in the profits and losses of. and in distnbutions from, the limited partnership as 
a general partner. A general partner also may make contributions to and share in 
profits, losses, and distnbutions as a limited partner. A person who is both a general 
partner and a limited partner has the rights and powers, and is subject to the restrictions 
and liabilities, of a general partner and. except as provided in the partnership agreement, 
also has the powers, and is subject to the restrictions, of a limited partner to the extent of 
his [or her] participation in the partnership as a limited partner.

COMMENT
Section 404 is derived from Section 12 of the frm r -u m form  law 1916 Act and makes clear th a t the 

partnership agreem ent may provide that a general partner who is also a limited partner may exercise 
all of the powers of a limited partner.

§ 405. Voting
The partnership agreement may grant to all or certain identified general partners the 

right to vote (on a per capita or any other basisi, separately or with all or any class of the 
limited partners, on any matter.

COMMENT
Section 405 is-rte w first appeared in the 1976 Act and is intended to make it c lear th a t the Act does 

not require th a t the limitea partners have any righ t to vote on m atters as a separa te  class.

ARTICLE 5 

FINANCE

§ 501. Form of Contribution
The contribution of a partner may be in cash, property, or services rendered, or a 

promissory note or other obligation to contribute cash or property or to perform services.

COMMENT
As noted in the comment to Section 101. the explicit permission to make contributions o f services 

expands Section 4 of the pfw r-u mform law , 1916 Act.

$ 502. Liability for Contribution
(a) A promise bv a limited partner to contribute to the limited partnership is not 

enforceable umess set out in a writing signed bv the limited partner.
uwbi Except as provided in the cei t ificate-o f-limited partnership agreement, a partner 

is obligated to the limited partnership to perform any enforceable promise to contribute 
cash or property or to perform services, even if he [or she] is unable to perform because 
of death, disability, or any other reason. If a partner does not make the required 
contribution of property or services, he [or she] is obligated at the option of the limited 
partnership to contribute cash equal to that portion of the value, as stated in the 
certificat»-of limited partnership records required to be kept pursuant to Section 105. of 
the stated contribution which has not been made.

t^kci Unless otherwise provided in the partnership agreement, the obligation of a 
partner to make a contribution or return money or other property paid or distributed in 
violation of this [Act] may be compromised only by consent of all partners. Notwith­
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standing the compromise, a creditor of a limited partnership who extends credit, or whose 
claim an eoe. otherwise acts in reliance on that obligation after the filing-of-tho-certificato 
»f-Umit6d-partner6htp-tff-aft~am«ndm«nt therott> partner signs a writing whichr^fl-e«h«F 
eaeo, reflects the obligation, and before the amendment or cancellation thereof to reflect 
the compromise, may enforce the original obligation.

COMMENT
Section 502(2) ia new: it has no counterpart in the 1916 or 1976 Act. Because, unlike the prior uniform 

acts, the 1985 Act does not require that promises to contribute casn. property , or services be riescrmed in 
the limited partnership certuicate. to protect against fraud it requires instead that such important prom­
ises be in a signed writing.

Although Section 17fl) of the pfior unin>rm-law 1916 Act required a partner to fulfill his promise to make 
contributions, the addition of contributions in the form of a promise to render services means tha t a partner 
who is unable to perform those services because of death or disability as well as because of an intentional 
default is required to pay the cash value of the services unless the eomnctwe of-limu-ed-parnse renip partner­
ship agreem ent provides otherwise.

Subdivision fb) (cj is derived from, but expands upon. Section 17(3) of the pwoe-umfofm-law 1916 Act.

§ 303. S haring  of Profits and Losses
The profits and losses of a limited partnership shall be allocated among the partners, 

and among classes of partners, in the manner provided in writing in the partnership 
agreement. If the partnership agreement does not so provide in writing, profits and 
losses shall be allocated on the basis of the value, as stated in the cer tuicate of- limited 
partnership records required to be kept pursuant to Section 105. of the contributions maae 
by each partner to the extent they have been received by the partnership and have not 
been returned.

COMMENT
Section 503 iHWw first appeared in the 1976 Act. The pri* r-winiform-law 1916 Act did 

not provide for the basis on which partners would"ihare profits and losses in the absence 
of agreement. The 1983 Act differs from its counterpart in the 1976 Act bv requiring 
that, to be effective, the partnership agreement provisions concerning allocation of profits 
and losses be in writing, and bv its refeience to records required to be kept pursuant to 
Section 105. the- I; ‘.ter reflecting the 1985 changes in section 301.

§ 304. S haring  o f D istributions
Distributions of cash or other assets of a limited partnership shall be allocated among 

the partners and among classes of partners in the manner provided in writing in the 
partnership agreement. If the partnership agreement does not so provide in writing, 
distributions shall be made on the basis of the value, as stated in the certificate oi-nmiaxi 
partnership records required to be kept pursuant to Section 103. of the contributions made 
by each partner to the extent they have been received by the partnership and have not 
been returned.

COMMENT
Section 304 m now first appeared in the 1976 Act. The pn o rm ttform -Uw 1916 Act did not provide 

the basis on which partners would share distributions in the absence of agreem ent. Section '04  
also d iffers  from its counterpart in the 1976 Act bv requiring that, to be effective, the oartnersnm  
ig reem en t provisions concerning allocation nf distributions Oe in writing, and in us reierence to 
records -equired to be kept pursuant to Section 103. the la tte r  reflecting the I1.1?3 changes in Section 
-Ul- This section also recognizes th a t partners may choose to share in distribution* on a .mkW w h  
basis Uwo different from th a t on which they share in profits and losses
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ARTICLE 6 

DISTRIBUTIONS AND WITHDRAWAL

§ 601. In terim  D istribu tions
Except as provided in this Article, a partner is entitled to receive distributions from a 

limited partnership before his for her] withdrawal from the limited partnership and before 
the dissolution and winding up thereof;

U4 to the ex ten t and a t the times or upon the happening of the events specified in the 
partnership agreem ent^-am l

(21 if any .d istr ib u tion cons titu tes a re turn of a ny-pa rt of his cont ribution-u nder Section 
6Q£f»>r-W-;h« axtont-and -a t-tho-timec or upon the happenmg-of the  events  s pecif ied in tho 
cer tificate-of limited pa rtn e rs hip .

COMMENT
Section 601 is new first appeared in the 1970 Act. The 1976 Act provisions have been modified to 

reflect the 1985 changes made m Section J01.

§ 602. W ithdraw al o f G eneral P a r tn e r
A general partner may withdraw from a limited partnership a t any time by giving 

w ntten  notice to the o ther partners, but if the withdrawal violates the partnership 
agreement, the limited partnership  may recover from the withdrawing general partner 
dam ages for breach of the partnership agreem ent and offset the dam ages against the 
am ount otherwise distributable to him [or her].

COMMENT
Section 602 ifr-new firs t appeared in the 1976 Act, b u t is generally derived from Section 38 of the 

Uniform P artnersh ip  Act.

§ 603. W ithdraw al o f L im ited P a rtn e r
A limited partner may w ithdraw  from a limited partnership a t the time or upon the

happening of events specified ia -the-oer t ificaw o f -limiu d -pa rtne rsh ip-a nd-in-accordance 
with in w riting in the partnership  agreem ent. If the cer t ificate agreem ent does not 
specify in w riting the time or the events upon the happening of which a  limited partner 
may withdraw or a definite time for the dissolution and winding up of the limited 
partnership, a  limited partner may withdraw upon not less than six months' prior w ntten 
notice to each general partner a t his [other] address on the books of the limited 
partnership a t its office in this State.

COMMENT
Section 603 is derived from  Section 16(c) o f  the pf w -u mfofm —iw 1916 Act. The 1976 Act 

provision has been modified to reflect the 1983 changes made in Section 201. This section
additionally reflects the  policy determ ination, also embodied in certain o th e r sections of the 19S3 Act,
m a t to avoid fraud, ag reem en ts concerning certain  tr.atcers of substan tial im portance to the partners 
will be enforceable only if in writing. If the partnership agreem ent ooes provioe in w riting w heiner 
a limited partner m av w ithdraw  and, if he mav. when and on what te rm s and conditions, tnose 
provisions will control.
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§ 604. D istribution Upon W ithdraw al
Except as provided in this Article, upon withdrawal any withdrawing partner is entitled 

to receive any distribution to which he (or she] is entitled under the partnership 
agreem ent and. if not otherwise provided in the agreem ent, he (or she) is entitled to 
receive, within a reasonable time a fte r  withdrawal, the fair value of his (or her] interest in 
the limited partnership as of the date of withdrawal based upon his (or her] right to share 
in distnbutions from the limited partnership.

COMMENT
Section 604 is .nuw first appeared in the 1976 Act. It fixes the distributive share o f a withdrawing 

partner in the absence or an agreem en t among the partners.

§ 605. D istribution in Kind
Except as provided in writing in the cer tifica te  .o f  limitod partnership agreem ent, a 

partner, regardless of the nature o f his [or her] contnbution. has no n g h t to demand and 
receive any distribution from a limited partnership in any form o ther than cash. Except 
as provided in writing in the partnership agreem ent, a partner may not be compelled to 
accept a distribution of any asset in kind from a limited partnership to the extent th a t the 
percentage of the asset distnouted  to mm (or her) exceeds a percentage of th a t asset 
which is equal to the percentage in which he (or she] shares in distnbutions from the 
limited partnership.

COMMENT
The first sentence of Section 605 is derived from Section 16(3) o f the po oe-un iform -lawi 1916 Act: 

it also differs from ns counterpart in th e  1976 Act, reflecting the 1985 changes made in Section ^Ul. 
The second sentence urec appeared :n :r.e 1976 and is intended to protect a limited
partner land the rem aining partnersi against a distribution in kind o f more than his share  of 
particular assets.

§ 606. Right to D istribution
At the time a partner becomes entitled to receive a distribution, he (or she] has the 

sta tus of. and is entitled to all remedies available to. a creditor of the limited pa- tnership 
with respect to the distribution.

COMMENT
Section 606 w iw w first appeared in the 1976 Act, and is intended to m ake it clear th a t the righ t of 

a partner to receive a distribution. as oeiween tne partners , is not subject to the equity risks of the 
enterprise. On the o ther hand, since p a rtn e rs  entitled to distributions have creditor s ta tus, there  did 
not seem to be a  need for the extraord inary  rem edy of Section l6(4Mai of the prwr u niform . 1916 
Act, which granted a limited partner the right to seek dissolution of the partnership if he was 
unsuccessful in dem anding the retu rn  o f his contribution. It is more appropriate for the partner to 
simply sue as an ordinary creditor and obtain a judgm ent.

§ 607. Limitations on Distribution
A partner may not receive a distribution from a limited partnership to the extent that, 

afte r giving effect to the distribution, all liabilities of the limited partnership, o ther than 
liabilities to partners on account of their partnership interests, exceed the fair value of the 
partnership assets.

COMMENT
Section 607 is derived from Section 16(1 Nai o f the pe w  un ifor m -law. 1016 Act.



LIMITED P 'NERSHIP ACT §608

§ 608. L iability Upon R eturn o f C ontribution
(a) If a partner has received the re tu rn  of any pan  of his [or her] contribution without 

violation of the partnership agreem ent o r this [Act], he [or she] is liable to the limited 
partnership for a period of one year thereafter for the amount of the returned contribu­
tion, bu t only to the extent necessary to discharge the limited partnership's liabilities to 
creditors who extended credit to the limited partnership during the period the contribution 
was held by the partnership.

tb) If a partner has received the return  of any part of his [or her] contribution in 
violation of the partnership agreem ent o r this [Act], he [or she] is liable to the limited 
partnership for a period of six years thereafter for the am ount of the contribution 
wrongfully returned.

Ic) A partner receives a retu rn  of his [or her] contribution to the extent tha t a 
distribution to him [or her] reduces his [or her] share of the fair value of the net assets of 
the limited partnership below the value, as se t forth in the cer t i ficate of limited 
partnership records required to be kept pursuant to section 105. of his contribution which 
has not been distributed to him (or nerj.

COMMENT
P arag raph la) is derived from section 17(4* of the pn ar umform .law 1916 A ct, but the one year 

. - u u te  o f limitations nas le en  added. P arag raph  (bl is derived from Section 17(2Hb) o f the p m e  
u n i f o r m - la w  1916 Act but again, a s ta tu te  o f limitations has been added.

Paragraph ici is .ne w, first appeared in the  1976 Act. The provisions of form er Section 17(21 th a t 
referred  to the p a rtn e r hoiaing as tru stee  any money or specific property w rongfully retu rned to 
him have been eliminated. Paragraph i d  in the 1985 Act also differs from its counterpart in the 1976 Act to 
reflect the 1985 changes made in Sections 103 and 201.

ARTICLE 7 

ASSIGNMENT OF PARTNERSHIP INTERESTS

§ 701. N ature o f P a rtn e rsh ip  In terest
partnership in terest is personal property.

COMMENT
This section is derived from Section 16 o f  the pn or  s mi'a rm -law. 1916 Act.

§ 702. Assignm ent o f P a rtn e rs ,u p  In terest
Except as provided in the partnership agreem ent, a partnership interest is assignable in 

whole or in part. An assignm ent of a partnership interest does not dissolve a limited 
partnership or entitle the assignee to become or to exercise any rights of a partner. An 
assignm ent entitles the assignee to receive, to the extent assigned, only the distribution to 
which the assignor would be entitled. Except as provided in the partnership agreem ent, a 
partner ceases to be a partner upon assignm ent of all his (or her] partnership interest.

COMMENT
Section 19(11 of the pn o* u ntfa em iaw 1916 Act provided simply that 'a  limited partner * interest i* 

a ss ig n ab le '. r a n in e  a question w hether any  limitation* on tne ngn t o f assignm ent w ere permitted. 
While the first sentence o f Section 702 recognues th a t  tne power to assign may be restric ted  in the 
partnersnip agreem ent, there w as no intention to affect in any wav the usual rule* regarding 
res tra in ts  on alienation of personal propertv. The second and third sentences of section 702 are 
derived from Section 19(3i of the peiar a n d am -uau.. 1916 Act. The last sentence f=r«t
appeared m the 1976 ,\ct.
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§ 703. Rights o f Creditor
On application to a court of competent jurisdiction by any judgm ent creditor of a 

partner, the court may charge the partnership in terest of the partner with payment of the 
unsatisfied am ount of the judgm ent with interest. To the extent so charged, the 
judgm ent creditor has only the rights of an assignee of the partnership interest. This 
[Act) does not deprive any partner of the benefit of any exemption laws applicable to his 
[or her) partnership interest.

COMMENT
Section 703 is derived from Section 22 of the pn oe-*>s woem .law 1916 Act but has not carried over 

some provisions tha t were thought to be superfluous. For example, references in Section 22(li to 
specific rem edies have been omitted, as has a prohibition in Section 22(2) against discharge o f the lion 
with partnership  property. Ordinary rules governing tne remedies available to a cretutor ana the 
fiduciary obligations of general partners will determ ine those m atters.

§ 704. Right of Assignee to Become Limited Partner
(a) An assignee of a partnership interest, including an assignee of a  general partner, 

may become a limited partner if and to the extent th a t t-U (B the assignor gives the 
assignee tha t righ t in accordance with authority described in the cor t ifwato of iim m a 
partnership agreem ent, or t i l  lii) ail o ther partners consent.

lb) An assignee who has become a limited partner has. to the extent assigned, the 
rights and powers, and is subject to the restrictions and liabilities, of a limited partner 
under the partnership agreem ent and this [Act). An assignee who becomes a iimited 
partner also is liable for the obligations o; his [or her) assignor to make and return 
contributions as provided in Ar ticle Articles 5 and 6. However, the assignee is not 
obligated for liabilities unknown to the assignee a t the time he [or she) became a limited 
partner a nd. which -ccuid -nc t be ascerta ined from the cer tifo a te -of limited partn ersh ip.

(c) If  an assignee of a partnership interest becomes a  limited partner, the assignor is 
not released from his (or her] liability to the limited partnership under Sections 207 and 
.502.

COMMENT
Section 704 is derived from Section 19 of the p ~ w  u niform law. 1916 Act, bu t paragraph (bl defines 

m ore narrow ly than Section 19 the obligations / ( the assignor th a t are  autom atically assum ed by the 
assignee. Section 704 of the 1995 Act also <i f f :r s  from the 1976 Act to reflect the 19S3 chances 
made in Section 201 .

§ 705. Power of Estate of Deceased or Incompetent Partner
If a  partner who is an individual dies or a court of com petent jurisdiction adjudges him 

[or her] to be incompetent to manage his (or her) person or his [or her) property, the 
partner s executor, adm inistrator, guardian, conservator, or o ther legal representative 
may exercise all of the partner's rights for the purpose of settling  his (or her) estate or 
adm inistering his (or her] property, including any power the partner had to give an 
assignee the right to become a limited partner. If a partner is a corporation, trust, or 
o ther entity and is dissolved or terminated, the powers of tha t partner may be exercised 
by its legal representative or successor.

COMMENT
Section 705 is derived from Section 2 l t l l  of the |»*>e um u r m .aw . li)l>j Act Form er Sec turn j '. i j i ,  

m aking a  deceased limited p a r tn e rs  esta te  liable for his liabilities as a limited partner was .ie.eteu a* 
superfluous. with no intention of changing the liability of the estate.
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ARTICLE 8 

DISSOLUTION

§ 801. Nonjudicial Dissolution
A limited partnership is dissolved and its affairs shall be wound up upon the happening 

of the first to occur of the following:
(1) a t the time specified in the certificate of limited partnership:
(2] or upon the happening of events specified in w riting in the cottificato-o f - limitod 

partnership agreem ent:
42X3) w ritten consent of all partners:
<3){4) an event of withdrawal of a general partner unless a t the time there is a t least 

one o ther general partner and the ce r tificate of limited w ritten provisions of the 
partnership agreem ent perm its  permit the business o f the limited partnership to be 
carried on by the remaining general partner and th a t partner does so, but the limited 
partnership is not dissolved and is not required to be wound up by reason of any event of 
w ithdrawal, if. within 90 days a fte r the withdrawal, all partners agree in writing to 
continue the business of the limited partnership and to the appointm ent of one or more 
additional general partners if necessary or desired: or

(44(5} entry of a decree of judicial dissolution under Section 802.

COMMENT
Section 801 m erely collects in one place all of the events causing  dissolution. Paragraph (31 is 

derived from  Sections 9(lXg) and 20 of the pn or um forro-law . 1916 A ct, bu t adds the 90-day grace 
period. Section 801 also d iffers from  its cou nterp art in the 1976 A ct to reflect the 1985 changes 
m ade in Section 201 ~

§ 802. Judicial Dissolution
On application by or for a partner the (designate the appropriate court] court may 

decree dissolution of a limited partnership whenever it is not reasonably practicable to 
carry  on the business in conformity with the partnership agreem ent

COMMENT
Section 802 is. new first appeared in the 1976 Act.

§ 803. Winding Up
Except as provided in the partnership agreem ent, the general partners who have not 

w rongfully dissolved a limited partnership or. if none, the limited partners, may wind up 
the limited p artnersh ips affairs: but the (designate the appropriate court] court may 
wind up the limited partnership 's affairs upon application of any partner, his (or her] legal 
representative, o r assignee.

COMMENT
Section 803 *-now  first appeared in the 1976 Act, and is derived in part from Section 37 of the 

Uniform P artnerstup  Act.

§ 804. Distribution of Assets
Upon the winding up of a limited partnership, the asse ts shall be distributed as follows: 
<11 to creditors, including partners who are creditors, to the extent permitted by law. in
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satisfaction of liabilities of the limited partnership other than liabilities for distnbutions to 
partners under Section 601 or 604;

(2) except as provided in the partnership ag reem ent to partners and form er partnere in 
satisfaction of liabilities for distributions under Section 601 or 604; and

(3) except as provided in the partnership agreem ent, to partners firs t for the return of 
their contributions and secondly respecting their partnership interests, in the proportions 
in which the partners share in distributions.

COMMENT
Section 804 revises Section 23 of the prior  u niform law 1916 Act by providing th a t (I) to the extent 

partners  a re  also creditors, o ther than in respect of their in terests in the partnership, they share with 
o th e r  creditors. (2 ) once the partnership s obligation to make a  distribution accrues, it m ust be paid 
before any o ther distnbutions of an ‘equ ity" na tu re  are  made, and (3) general and limited partners 
rank on the same level except as otherw ise provided in the partnership  agreem ent.

ARTICLE 9 

FOREIGN LIMITED PARTNERSHIPS
§ 901. Law G overning

Subject to the Constitution of this State, (i) the laws of the sta te  under which a foreign 
limited partnership is organized govern its organization and internal affairs and the 
liability of its limited partners, and lii) a foreign limited partnership may not be denied 
registration by reason of any difference between those laws and the laws of this State.

COMMENT
Section 901 is-now. first appeared in the 1976 A c t

§ 902. Registration
Before transacting business in this S tate, a foreign limited partnership shall register 

with the Secretary of State. In order to register, a foreign limited partnership shali 
ubm it to the Secretary o f State, in duplicate, an application for registration as a foreign 

limited partnership, signed and sworn to by a general partner and setting  forth:
(1) the name of the foreign limited partnership and. if d ifferent, the name under which 

it proposes to register and transact business in this State;
(2) the s u m  S tate and date of its formation;
(3M he-g <wiora l.characte r  o f tho-busine6s.it propoges-to-tr anaaat-m-th is-̂ Su m
PU (3) the name and address of any agen t for service of process on the foreign limited 

partnership whom the foreign limited partnership elects to appoint: the agent m ust be an 
individual resident of this s u m  S ta te , a domestic corporation, or a foreign corporation 
having a place of business in. and authorized to do business in. this State;

t i l  (41 a statem ent tha t the Secretary of State is appointed the agent of the foreign 
limiiecTpartnership for service of process if no agent has been appointed under paragraph 
i-U (3) or. if appointed, the agen t's  au thonty  has been revoked or if the agent cannot be 
foun3 or served with the exercise of reasonable diligence:

(4) (5) the address of the office required to be maintained in the Su m  sta te  of its 
organization by the laws o f tha t Su m  sta te  or, if not so required, of the principal office of 
the foreign limited partnership; and
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(■71 if.the aertifiaatc of limitod-partnerBhip f ilodin the foreigrvlimited partn»rghip'g au to 
of organisation is not roquirod. to include tho namw  and buaiooan -addroaaw of the 
part now , a liar, of tho namea-and addroanBO.

(6) the name and business address of each general partner: and
(7) the address of the office a t which is kept a list of the name3 and addresses of the 

limited partners and their capital contributions'. together with an undertaking bv the 
foreign limited partnership to keep those records until the foreign limited partnership 's 
registration in this State is cancelled or withdrawn.

COMM ENT
Section 902 ia-naw, first appeared in the 1976 Act. I t  was thought that requiring a full copy of the 

certificate of limited partnership and ail am endm ents thereto  to be filed in each sta te  in which the 
partnership does business would impose an unreasonable burden on in te rsta te  limited partnerships 
and th a t the information on- f ile-w aa Section 902 required to be filed would be sufficien t to tell 
interested persons where they could w rite to obtain copies of those basic documents. Subdivision (3) 
o f  the 1976 Act has been om itted, and subdivisions 16) and (7) d iffer from their counterparts in the 
1976 Act, to conform these provisions relating to the reg istration  of foreign limited partnerships to 
the corresponding changes made bv the A ct in the provisions relating to domestic limited partner­
ships. T h e  requirem ent th a t an application for reg istration  be sw orn to by a general partner is 
simply intended to produce the sam e resu lt as is provided for in Section 204(c) w ith respect to 
certificates of domestic limited partnerships; the acceptance and endorsem ent bv the Secretary of 
S tate (or equivalent authority i of an application which was not sworn by a general p a rtn e r should be 
deemed a mere technical and insubsta ntial shortcom ing, and should not resu lt in the limited partners’ 
being subiected to general liability for the obligations of the foreign limited partnership  (See Section 
907(d).

§ 903. Issuance of Registration
(a) If the Secretary of State finds th a t an application for registration conforms to law 

and all requisite fees have been paid, he [or she] shall:
II) endorse on the application the word "Filed", and the month, day, and year of the

filing thereof:
(2) file in his [or her] office a duplicate original of the application; and
(3) issue a certificate of registration  to transact business in this State.

(b) The certificate of registration, together w ith a duplicate original of the application, 
shall be returned to the person who uled the application or his [or her] representative.

COMMENT
Section 903 first appeared in the 1976 Act.

§ 904. Name
A foreign limited partnership may reg ister with the Secretary of State under any name, 

w hether or not it is the name under which it is registered in its sta te  of organization, th a t 
includes without abbreviation the words "limited partnership" and tha t could be reg ­
istered dv a domestic limited partnership.

COMMENT
Section 904 it now. first appeared in the 1976 Act.

§ 905. Changes and Amendments
If any statem ent in the application for registration of a foreign limited partnership was 

false when made or any arrangem ents o r other facts described have changed, making the 
application inaccurate in any respect, the foreign limited partnership shall promptly file in
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the office of the Secretary of State a certificate, signed and sworn to by a general 
partner, correcting such statement.

COMMENT
Section 905 in now. first appeared in tho 1976 A c t It corresponds to the provisions of Section 

202<c) relating to domestic limited partnerships.

§ 906. Cancellation of Registration
A foreign limited partnership may cancel its registration by filing with the Secretary of 

State a certificate of cancellation signed and sworn to by a general partner. A cancella­
tion does not terminate the authority of the Secretary of State to accept service of process 
on the foreign limited partnership with respect to [claims for relief] [causes of action] 
arising out of the transactions of business in this State.

COMMENT
Section 906 itt- now, first appeared in the 1976 Act.

§ 907. Transaction of Business Without Registration
(a) A foreign limited partnership transacting business in this State may not maintain 

any action, suit, or proceeding in any court of this State until it has registered in this 
State.

(b) The failure of a foreign limited partnership to register in this State does not impair 
the validity of any contract or act of the foreign limited partnership or prevent the foreign 
limited partnership from defending any action, suit, or proceeding in any court of this 
State.

(c) A limited partner of a foreign limited partnership is not liable as a general partner 
of the foreign limited partnership solely by reason of having transacted business in this 
State without registration.

(d) A foreign limited partnership, by transacting business in this State without registra­
tion, appoints the Secretary of State as its agent for service of process with respect to 
[claims for relief] [causes of action] arising out of the transaction of business in this 
State.

COMMENT
Section 907 is -now. first appeared in the 1976 Act.

§ 908. Action by [Appropriate Official]
The [designate the appropriate official] may bring an action to restrain a foreign limited 

partnership from transacting business in this State in violation of this Article.

COMMENT
Section 908 ie new, first appeared in the 1976 Act.

§ 905 , -tted PARTNERSHIP a c t

ARTICLE 10 

DERIVATIVE ACTIONS
§ 1001. Right of Action

A limited partner may bring an action in the right of a limi'ed partnership to recover a 
judgment in its favor if general partners with authority to do so have refused to bring the
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action or if an effort to cause those general partners to bring the action is not likely to 
. succeed.

COMMENT
Section 1001 ie -now, firs t appeared in the 1976 Act.

LIMITED PARTy SH IP ACT § 1001

§ 1002. Proper Plaintiff
In a derivative action, the plaintiff must be a partner at the time of bringing the action 

and (i) must have been a partner at the time of the transaction of which he [or she] 
complains or (ii) his (or her] status as a partner had- must have devolved upon him (or her] by 
operation of law or pursuant to the terms of the partnership agreement from a person who was a 
partner at the time of the transaction.

COMMENT
Section 1002 w- new. f irs t appeared in the 1976 Act.

§ 1003. Pleading
In a derivative action, the complaint shall se t forth with particularit) the effort of the 

plaintiff to secure initiation of the action by a general partner or the reasons for not 
making the effort.

COMMENT
Section 1003 it ne w. f irs t appeared in the 1976 Act.

§ 1004. Expenses
If a derivative action is successful, in whole or in part, or if anything is received by the 

plaintiff as a result of a judgment, compromise, or settlement of an action or claim, the 
court may award the plaintiff reasonable expenses, including reasonable attorney's fees, 
and shall direct him [or her] to remit to the limited partnership the remainder of those 
proceeds received by him [or her].

COMMENT
Section 1004 is now. f irs t appeared in the 1976 Act.

ARTICLE 11 

MISCELLANEOUS
§ 1101. Construction and Application

This [Act] shall be so applied and construed to effectuate its general purpose to make 
uniform the law with respect to the subject of this [Act] among states enacting it.

COMMENT
Becauie the principles se t o u t in Sections 28(1) and 29 of the 1916 Act have become so unive rsally 

e sub liehed . it w as felt th a t  the 1976 and 1985 A cu need not contain express provisions to the same 
effect. However, it is intended th a t the principles enunciated in those provisions of the It) 16 Act aiso 
apply to this Act.
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§ 1102 L 'TED PARTNERSHIP ACT

This [Act] may be cited as the Uniform Limited Partnership Act.
§ 1103. Severability

If any provision of this [Act] or its application to any person or circumstance is held 
invalid, the invalidity does not affect other provisions or applications of the [Act] which 
can be given effect without the invalid provision or application, and to this end the 
provisions of this [Act] are severable.

§ 1104. Effective Date, Extended Effective Date and Repeal
Except as set forth below, the effective date of this [Act] i s  and the following

acts [list p m r  existing limited partnership acts] are hereby repealed:
(1) The existing provisions for execution and filing of certificates of limited partner­

ships and amendments thereunder and cancellations thereof continue in effect until 
[specify time required to create central filing system], the extended effective date, and 
Sections 102. 103, 104. 105, 201, 202, 203, 204 and 206 are not effective until the extended 
effective date.

(2) Section 402, specifying the conditions under which a general partner ceases to be a 
member of a limited partnership, is not effective until the extended effective date, and the 
applicable provisions of existing law continue to govern until the extended effective date.

(3) Sections 501. 502 and 608 apply only to contributions and distributions made after 
the effective date ot this [Act].

(4) Section 704 applies only to assignments made after the effective date of this [Act].
(5) Article 9, dealing with registration of foreign limited partnerships, is not effective 

until the extended effective date.
(6) Unless otherwise agreed bv the partners, the applicable provisions of existing law 

governing allocation of profits and losses (rather than the provisions of Section 503), 
distributions to a withdrawing partner (rather than the provisions of Section 604), and 
distributions of assets upon the winding up of a limited partnership (rather than the 
provisions of Sect;j n 804) govern limited partnerships formed before the effective date of 
this [Acti.

COMMENT
Subdivisions (6) and (7) did not appear in Section 1104 of the 1976 A c t They a re  included in the 

1985 Act to ensu re  th a t the application of the Act to limited partnerships formed and existing before 
the Act becomes effective would not violate constitutional prohibitions against the im pairm ent of 
contracts.

§ 1102. Short Title

§ 1105. Rules for Cases Not Provided for in This (Act]
In any case not provided for in this [Act] the provisions of the Uniform Partnership Act 

govern.

COMMENT
The result provided for in Section 1105 would obtain even in its absence in a lurisdiction which had 

adopted the L inform P artnersh ip  Act, bv operation of Section 6 ot :h a t act.



§ 1106. Savingn Clause
The repeal of anv statutory provision by this fActl does not impair, or otherwise affect, 

the organization or the continued existence of a limited partnership existing a t the 
effective date of this fActl, nor does the repeal of any cxistine statutory provision bv this

LIMITED PARTNER^.*!0 ACT § 1106

Act impair any contract or affect any right accrued before the effective date of this
Act

COMMENT
Section 1106 did not appear in the 1976 Act. I t is included in the 1985 Act to ensure th a t the 

application of the  Act to  limited partnerships formed and existing before the Act becomes effective 
would not violate constitutional p rt.ub iuons against the im pairm ent of contracts.
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