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FACSIMILE

DATE:
TO:

CO MP AN Y:

FACS NO.:
FROM:
COM PANY:

TOTAL PGS.:

S P E C I A L  I N S T R U C T I O N S  O R  CO M M E N T S :

We wanted you to know the Farm Credit Benk of Spokane supports this 
l e g i s l a t i o n  a n d  e n c o u r a g e  yo u to give me a call if y o u  w o u l d  like 
additional background information.

Thanks.

WE ARE TRANSMITTING FROM AN AUTOMATIC FACSIMILE. 
TO TALK TO US: 509/838-9669
TO FACSIMILE TO US: 509/338-9445

v

907/465-2864 
A1 Haslebachtr
S p o k a n e  D i s t r i c t  F a r m  Cre d i t  Council 

2

l#arch, 25, 1992
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Testimony
on

Senate Bill 154 
In the Legislature of the State of Alaska 

Before the House Resources Committee 
3/25/92 

by
A1 Haslebacher 

President, SDFCC

The Spokane District Farm Credit Council I* a trad* association 
representing the legislative interests of cooperative lenders in the 
Twelfth Farm Credit District. Our members, the Farm Credit Bank of 
Spokane and the Northwest Farm Cr*dit Services, an agricultural credit 
association, have over two billion dollars in loans outstanding in our 
five states of Alaska, Idaho, Montana, Oregon, and Washington. Farm 
Credit system loans in Alaska cover farms, rural homes, fishing boats, 
cooperative operationa/facilities, and timber.

Lender liobility relative to ''clean-up" of acquired properties is a 

growing concern and will eventually tend to restrict mortgage credit 
***. unless some reasonablness is returned to CERCLA legislation. Alaska 

Senate B i l l  154 is p o s i t i v e  l e g i s l a t i o n  that we s u p p o r t .

If any "tales of horror", relative to acquired properties and the 
resultant "losses" to chs lender, would be helpful to your 
consideration of the bill, we can provide them. If you need any 
clarification or alaboration please feel free to call me at (509) 
8 3 8 -9 2 0 3 .

A1  T l a s l c b a c h c r
President, SDFCC
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D e n < q u  s t a t s  b a n k

119 N. Cushman Street • (907) 456-1400 • FAX (907) 456-2140 • P.O. Box 74568 ■ Fairbanks, Alaska 99707-4568

March 17, 1992

Representative Davidson 
House of Representatives 
State Capitol 
Juneau, AK 99801-1182

RE: SB154 "An Act Relating to the Liability of Financial Institutions
Arising Out of an Unpermitted Release of a Hazardous Substance or the 
Substantial Threat of an Unpermitted Release of a Hazardous Substance, and 
to Liens on the Property of Financial Institutions Resulting Fran an Oil or 
Hazardous Substance Spill or the Threat of an Oil or Hazardous Substance 
Spill"

Dear Representative Davidson:

This letter is being written both as President of Denali State Hank and in my 
current capacity as President of the Alaska Bankers Association.

I am asking you to support SB154 as it has passed the Alaska State Senate.
The passage of this bill is vitally important to financial institutions in 
the State of Alaska and the borrowing customers that we serve. Much effort 
has been put into this bill by Senator Rodey and his staff, the Department of 
Environmental Conservation, and the Alaska Bankers Association. I an 
confident that it will fulfill the needs of all parties concerned.

Your support of this bill will be sincerely appreciated. Please do not 
hesitate to contact the undersigned if you have any questions.

President and Chief Executive Officer 

GR/bf



Key Bank of A laska
A KeyCorp Bank

Post Office Box 100420 
Anchorage, Alaska 99510-0420 
(907)562-6100

Dan Mogck
Vice President

Direct Line: (907) 564-0446 
Fax: (907) 564-0200

March 12, 1992

Representative Cliff Davidson 
Alaska State Legislator 
State Capital - 108 Capital Building 
Juneau, Alaska 99801-1182

Re: SB 154

Dear Representative Davidson:

I represent the Alaska Bankers Association in our efforts to clarify the security interest 
exemption in the state environmental strict liability law. As a member of the House 
Resources committee, you will likely be hearing of SB 154 soon. I would like to take 
this opportunity to briefly outline the problem, and to educate you as to what we feel is 
a partial solution. I have enclosed a copy of the bill for your reference.

The state strict liability law, AS 46.03.822 - 828, is patterned after the federal 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA, 
aka Superfund). In both state and federal law there was a security interest exemption for 
lenders and other security holders. Over all the years, because of ambiguities in the in 
the wording, court cases have eroded the exemption. Lenders have been held to be liable 
as owners by forcloseing on a property, even though the lender had nothing to do with 
causing the problem and was only acting to protect a security interest. Courts have gone 
so far as to suggest that a lender may be liable as an operator if, in the words of the 
court, " the lender had the capability to influence hazardous waste decisionmaking 
through financial relationships". Because lenders may be the only deep pocket left after 
a clean up, they are easy targets for enforcement agencies.

The lending industry is very alarmed at the situation. The law and case decisions greatly 
increase the risks of lending money. Lenders, in many cases, are unable to lend money 
into the communites we serve, because of the environmental risks. Not being able to 
lend is very unsettling to our industry, as this is the primary way we invest in our 
communities. However, undercurrent law, the risks of lending into a situation with any

received mas ; i

S O t
S h a n k

Involved. Innovative. Professional.



Representative Cliff Davidson 
Page Two

potential environmental liability, particularly in the case of someone requesting funds to 
perform a clean up and also in the case of small loans, far outweigh the rewards.

As a partial solution, we have proposed SB 154, legislation that would clarify the 
security interest exemption. The clarification would allow a lender to hold indicia of 
ownership, which may include full legal title through foreclosure or equivalent, as long 
as the lender is holding primarily to protect a security interest, and does not participate 
in the management of a vessel or facility. Participating in management is also clarified, 
so that a lender will not risk liability unless there is actual participation in the 
management or operational affairs.

A second section of the bill addresses the state’s lien for clean up and the ability of the 
state to recover on its lien from a property owner not otherwise liable, to the extent of 
an increase in the value of the property resulting from the state’s clean up.

The Alaska Department of Environmental Conservation and the Office of the Attorney 
General have considered the bill, and in fact the present draft of the bill is their version. 
We certainly appreciate their involvement and hope for their continued support of this 
legislation.

Please call me if you or your staff have any questions regarding the bill. I ask for your 
support of the bill, as it will be crucial if we are to pass the bill this session.

Thank you.

Sincerely,

Dan Mogck 
Vice President

dm03-07
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J a n u a r y  27, 1992

S e n a t o r  P a t r i c k  R od ey  
A l a s k a  S t a t e  S e na te  
P.O. B ox Z (MS3100) 
Juneau, AK 99811

De a r S e n a t o r  Rodey:

T h e  S c a t e  B a n k i n g  A s s o c i a t i o n  is s up po r t i n g  S e n a t e  Bill #154 
w h i c h  we b e l i e v e  would e n c o u r a g e  l e n d i n g  tc s m a l l  business. The 
r e a s o n  for o ur s u pp or t  for this legislation, is to facili ta t e 
sm al l b u s i n e s s  c o m m e r c e  in the state o f  A l a s k a  and to p lace the 
b l a m e  for e n v i r o n m e n t a l  p r o b l e m s  o n  t h e  g u i l t y  parties. We 
m u s t  be a bl e to m a k e  loans to small b u s i n e s s  w i t h o u t  the 
c o n s t a n t  t h r e a t  of b ei ng  required to c l e a n u p  e n v i r o n m e n t a l  
p r o b l e m s  in w h i c h  we w e r e  u n a w a r e  nor did we c o n t r i b u t e  to the 
e n v i r o n m e n t a l  problem. W e  b e l i e v e  in a d u e  d i l i g e n c e  by the 
s t a t e  to p r o t e c t  us from e n v i r o n m e n t a l  hazards.

W e  b e l i e v e  in t he c o n c e p t  of a c l e a n  e n v i r o n m e n t  and that 
A l a s k a  is in m u c h  better s h ap e th an  m u c h  o f  the U.S. W e  do 
b e c o m e  e x t r e m e l y  s k i t t i s h  w h e n  a s ta te  l e a s i n g  o f f i ci al  
e n c o u r a g e s  u s  to m a k e  loans o n  its p r o p e r t y  and tells us that 
d u e  to our f i n a n c i a l  resources, t he y  w o u l d  r e q u i r e  us to 
c l e a n u p  any e n v i r o n m e n t a l  p r o b l em s r e ga rd l e s s  w h e t h e r  the 
p r o b l e m  was c r e a t e d  by the s ta t e itself, an. a d j a c e n t  pro pe rt y 
owner, or a p r e v i o u s  ground lessee.

B o r r o w i n g  in the future will b e c o m e  m o r e  d i f f i c u l t  if the state 
a n t i c i p a t e s  tha t w'e pay for e v e r y o n e ' s  e n v i r o n m e n t a l  problems.
W e  are e n c o u n t e r i n g  m o r e  and m o r e  c a se s w h e r e b y  the m arginal 
e n v i r o n m e n t a l  risk c a u se s us t o  d e c l i n e  to m a k e  the loan 
b e c a u s e  of u n k n o w n  f ut ur e  p r o b l e m s  w h i c h  we m i g h t  encounter.
We e n c o u r a g e  y o u  to vo te  for S e n a t e  B i l l  #154 w h i c h  w i l l  go a 
l o n g  w a y  to e n c o u r a g e  lenders to lend o n  real e s t a t e  and to 
s m a l l  business.

y a n  S i e b e r t s  
S e n i o r  V i c e  P r e s i d e n t

sr

Alaska s Most Convenient Hank -



ALASKA CREDIT UNION LEAGUE
SUITE 650. 4000 CREDIT UNION DRIVE 

ANCHORAGE. ALASKA 99503-6647
(907) 562-1255

Alr^ka Credit Union League 
Statei it in Support of CS for SB 154

There are 18 credit unions in Alaska (16 federally chartered. 2 state 
chartered) and all are members of the Alaska Credit Union League, a trade 
association dedicated to protecting and serving the interests of Alaska's 
credit unions and the members who own them.

Some 338,0 00 Alaskans are currently members of these 18 credit 
unions. Obviousl}r, credit unions are considered by Alaskans to be among 
the safest financial institutions in the marketplace.

However, in today's economic climate, the financial services industry 
and its regulators are very concerned about real estate loan losses. From a 
lender's standpoint, the factor which creates the greatest potential for loss 
is not market risk or credit risk but the risk associated with environmental 
contamination. Under state law, a lender can be held strictly liable for the 
cost of clean up of contaminated properties- regardless of who 
contaminated the property. The current owner (which a lender becomes 
through the foreclosure process) is financially responsible for clean up and 
damages.

There is no way to guarantee that during the term of the loan the 
property value will not be impaired by contamination. If the individual 
owner is not financially capable of cleaning up a property, the state can file 
a lien superior to a pre-existing lenders lien. This situation has curtailed 
and eliminated sources of credit for real estate lending (this includes 
business loans secured by real estate, home equity loans and loans for the 
improvement and purchase of homes).

In fact, Alaska USA Federal Credit Union discontinued granting 
real estate loans In October of 1989 because of losses and potential losses 
incurred or threatened under the strict liability provisions of state law.
Prior to that time, the credit union granted $50 million in real estate loans 
each year. It is the position of the Alaska Credit Union League that the 
availability of credit for real estate related purposes is an essential part of 
the Alaska economy.

AFFILIATED WITH CREDIT UNION NATIONAL ASSOCIATION



ALASKA CREDIT UNION LEAGUE
SUITE 650. 4000 CREDIT UNION DRIVE 

ANCHORAGE. ALASKA 99503-6647
(907) 562-1255

Currently, prudent lending requires not only the traditional 
appraisal, title insurance, etc. but also site assessment for the detection of 
environmental contamination. If through the site assessment 
contamination is discovered, then the law requires it to be reported. If the 
contaminated real estate is ever to have economic value, it must be cleaned 
up. It makes good environmental sense to encourage lending because the 
lender as a third party must do site assessments and has great incentive 
(loss of loan and collateral) to do thorough assessments to identify 
contaminated or potentially contaminated properties that might otherwise 
go undetected and unreported for years.

The changes to existing law proposed by CS of SB 154 
encourage the more active involvement of financial institutions in real 
estate lending by limiting ( not eliminating) liability of financial institutions 
that have acquired contaminated facilities or vessels through foreclosure or 
trust agreements. We believe it is in the best interest of the environment, 
the economy, and the people of the State of Alaska that SB 154 become law 
this session.

AFFILIATED WITH CREDIT UNION NATIONAL ASSOCIATION &
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J a n u a r y  28, 1992

S e n a t o r  P a t r i c k  R o d e y  
A l a s k a  S t a t e  S e n at e 
P. 0. B o x  Z (MS3100)
Juneau, A l a s k a  99811

D e a r  S e n a t o r  Rodey:

I w a n t  to a s k  y o u  for y o u r  s u pp or t  of S e n a t e  B i l l  #154 w h i c h  
d ea ls  w i t h  i s su es  of e n v i r o n m e n t a l  l i a b i l i t y  t o  lenders. P a ss ag e 
of the B i l l  w i l l  f a c i l i t a t e  small b u s i n e s s  c o m m e r c e  in t h e  S ta te  
of Alaska.

W e  all w i s h  to live in a c l e a n  and h e a l t h y  e n v i r o n m e n t ;  however, 
w e  h a v e  b e c o m e  c o n c e r n e d  over a t t e m p t s  to h o l d  l e n d e r ' s  liable 
f o r  t h e  c o s t  of c l e a n i n g  u p  a b o r r o w e r ' s  pr op er t y.

L e n d e r s  a l r e a d y  h a v e  a d e q u a t e  i nc en ti ve s to e n c o u r a g e  t h e i r  
b o r r o w e r s  to e n g a g e  in e n v i r o n m e n t a l l y  saf e p r a c t i c e s  b u t  lenders 
a r e  n o t  e q u i p p e d  to p o l i c e  the e n v i r o n m e n t a l  a c t i v i t i e s  of t h e i r  
borrowers. I m p o s i t i o n  of u n l i m i t e d  l i a b i l i t y  o n  l e n d e r s  can be 
e x p e c t e d  to r e s t r i c t  c r e d i t  t o  any b o r r o w e r s  w h e r e  t h e r e  is 
e n v i r o n m e n t a l  risk. A  r e d u c t i o n  in t h e  a v a i l a b i l i t y  of c re di t  
t h r e a t e n s  b u s i n e s s e s  a n d  t h e i r  a b i l i t y  t o  c o n t r i b u t e  to c l ea n up  
of t h e  e n v i r o n m e n t  a n d  t h e r e b y  also f r u s t r a t e s  e n v i r o n m e n t a l  
interests.

B a n k s  a r e  n o w  e x a m i n i n g  p r o p e r t y  c a r e f u l l y  b e f o r e  t h e y  f o r e c l o s e  
a n d  s o m e t i m e s  w a l k  a w a y  fro m t h e i r  c o l l a t e r a l  in o r d e r  t o  avoid 
liability. I h a v e  b e e n  d e s i g n a t e d  the  banks' " E n v i r o n m e n t a l  R i s k  
Officer". A s  such, I r e v i e w  loan r e q u e s t s  to a s s e s s  t h e  level of 
r i s k  to t he bank.

I m p o s i n g  l i a b i l i t y  f or e n v i r o n m e n t a l  c l e a n u p  c o s t s  o n  l e n d er s is 
f l M H H H f c L i k e l y  to d o  l i tt le  to p r e v e n t  pollution, b u t  m a y  i n t e r f e r e  w i t h  
^ ^ ^ p^€fie‘’ava i l a b i l i t y  of c r e d i t  to even p r u d e n t  b u s i n e s s e s  t h a t  u s e  

h a z a r d o u s  s u b s t a n c e s  such as fi sh  proce s so rs , all m a r i t i m e  
b u sinesses, trucking, c ar dealerships, d r y  c le an e r s ,  a v i a t i o n  and 
s e r v i c e  s t a t i o n s  to na me  just a few.

Alaska's Most Convenient Bank-  —
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We r e c e n t l y  d e c l i n e d  c r ed it  to a g i f t  s h o p  in Valdez, n o t  becau se  
t h e y  u s e d  h a z a r d o u s  substances, but b e c a u s e  t h e y  w e r e  n e x t  do or  
to a s e r v i c e  station. In rural A l a s k a  m o s t  c o m m u n i t i e s  re ly  
e x c l u s i v e l y  on p e t r o l e u m  for h e a t  and t r a n s p o r t a t i o n  and to 
o p e ra te  all forms of e q u i p m e n t  e s s e n t i a l  t o  t h e i r  livelihoods. 
E x i s t i n g  St at e e n v i r o n m e n t a l  laws w e r e  m o d e l e d  a f t e r  w h a t  others 
h av e do n e in t h e  lower 48 and do n o t  c o n s i d e r  p r o b l e m s  u n i q u e  to 
Alaska.

Meanwhile, o t h e r  states c o n t i n u e  to p a s s  l e g i s l a t i o n  s i m i l a r  to 
Senate 3 i l l  #154. In 1991 a l o n e  Arizona, Illinois, Indiana, 
Maine, M ar yland, Minnesota, Missouri, Hawaii, N e b r as ka ,  Oregon, 
Texas, W e s t  Virginia, Indiana, M o n t a n a  a n d  N e w  M e x i c o  all passed 
such legislation.

A g a i n  I a s k  y o u  for y o u r  s u p p o r t  of S e n a t e  B i l l  #154.

Sincerely,

N A T I O N A L  B A N K  O F  A L A S K A

A s s i s t a n t  V i c e  P r e s i d e n t  
C o m m e r c i a l  C r e d i t  Ser v ic es

GD: Id
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FISCAL NOTE

t .

i' IV

S T A T E  O F ALASKA 
1991 L E G IS L A T IV E  S E S S IO N

BILL NO. SB 183

nevtijiun udic.
Title: A u t h o r i t y to s t o c k  a l c o h o l i c qqij. A l c o h o l i c  B eve r a g e  C o n t r o l  Board

b e v e r a g e s  in guest r o o m s . Component:
Sponsor: Senate L a b o r  & C o m m e r c e  Comm.

Requestor: Sena te L a b o r  & C o m m e r c e  Comm. wwmi-ONENT SERIAL NO. 0 1 o 0

Expenditures/Revenues: (Thousands of Dollars)

FUNDING: (Thousands of Dollars)

POSITIONS:

Estimate of current year Impact:.

ANALYSIS: (Attach a  separate page if necessary.)

Prepared By: ^ P a t r i c k  L. S harrock, Dire ct

D jv js io n :  A l c o h o l i c  B e v e r a g e  C o n t r o j ^ o a r d

Phone:
Date:

2 7 7 -863 8
March 1 2 r 1991

Approved by Commissioner:
Agency: D e p ar t m e n t  o f  R e v e n u e

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES -0 - - 0 - -0 - - 0 - -0 - - 0 -

TRAVEL -0 - - 0 - -0 - - 0 - -0 - - 0 -

CONTRACTUAL -0 - -0 - -0 - -0 - -0 - - 0 -
SUPPLIES -0 - -0 - -0 - - 0 - - 0 - - 0 -

EQUIPMENT -0 - - 0 - -0 - - 0 - - 0 - - 0 -

LAND & STRUCTURES -0 - -0 - -0 - - 0 - - 0 - - 0 -

GRANTS. CLAIMS -0 - -0 - - 0 - - 0 - -0 - - 0 -
MISCELLANEOUS -0 - - 0 - r-0- - 0 - - 0 - - 0 -

TOTAL OPERATING -0 - - 0 - -0 - - 0 - - 0 - - 0 -

CAPITAL - 0 - - 0 - -0 - - 0 - - 0 -  I - 0 -

REVENUE -0 - - 0 - - 0 - - 0 - - 0 - I - 0 -

GENERAL FUND -0 - - 0 - -0 - - 0 - - 0 - - 0 -

FEDERAL FUNDS -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

OTHER -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

TOTAL -0 - - 0 - -0 - - 0 - - 0 - - 0 -

FULL-TIME -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

PART-TIME -0 - - 0 - -0 - - 0 - - 0 - - 0 -

TEMPORARY -0 - - 0 - -0 - - 0 - - o - - 0 -

Data:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 ' Paae 1 of 1



FISCAL NOTE

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. SB 183

Department Affected: 
BRU: Tourism

Revision Date: ----------------------------------------------
Title: "An act r e la ted  to the a u t h o r i t y

of c e r t a i n  b e v e r a g e  d i s p e n s a r y  l i c e n s e s "  Component’
Sponsor: Senate Labor Commerce Committee _______

Requestor: Senator Drue Pearce______

Expenditures/Revenues: (Thousands of Dollars)

Commerce & Economic Develo

T o u r i s m  dev el op men t

COMPONENT SERIAL NO.

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS •

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME •

PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a  separate page if necessary.)

This bill does not impact operations of the Division of Tourism.

Prepared By: Wendv Wolf______________________________________ Phone: 465-2012

Division: Division of Tourism Date: 3/20/91
/ f

Approved by Commissioner: G le n " A-
Agency: D ep a r tm en t o f  Commerce & Economic D evelopm ent Date: ? /

Distribution (by p reparer): Legislative F inance, Legislative S po nso r, R equesto r, OMB, & Im pacted A gency(ies).

Rev 10/90 ‘ P a g e _____ ol



ADOPTS:  letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^  APPROVES PREVIOUS:

[ ] fiscal impact_____________________________ [ ] fiscal notc(s)______________________

[ ] zero fiscal note________________________________ [*?] zero fiscal note(s) A ft J • t

) U S E  COMMITTEE repo:
3ate Referred: May 7, 1991 Fu.viHER REFERRALS:

Date of Committee Action: (

Judicial y

The LABOR AND COMMERCE Committee considered: CSSB 183(L&C)

CS FOR SENATE BILL NO. 183 (L&C) ALCOHOL SALES IN HOTEL ROOMS

"An Act related to the authority of certain beverage dispensary licensees to stock alcoholic beverages in guest 
rooms and prohibiting certain room rentals for the purpose of providing alcoholic beverages to a person under 
21 years of age."

RECOMMENDATIONS: [ ] the same tide
be replaced w ith___________________________________________________ I ] a new title
[ ] have attached /imendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations
[ ] individual recommendations
[ ] additional referral to the_____________________________________ Committee



/

WALTER J. HICKEL, GOVERNOR

D E P A R T M E N T  O F  R E V E N U E  .*
IALCOHOLIC BEVERAGE CONTROL BOARD '

WO >V. 7THAVE
ANCHORAGE, ALASKA BBW J-4W

March 26, 1991

The Honorable Drue Pearce. Chair 
Labor and Ownerce committee 

Alaska State 8anate 
P. 0. Boat V 
Juneau, Alaska 99611

B8: SB 183

Dear Senator Pearce;

Ken Brlckson of your office asked that I provide you with the ABC 
Board's position concerning SB 183.

The board has discussed the subject of mini-bars in hotel rooms on 
several occasions during tha last few years. The board concluded that 
it neither supports nor opposes mini bars. However, it has indicated 
that it should have a role in reviewing proposals from licensees who want 
to provide mini-bar service in their facilities, senate Bill 187 does 
provide for board epproval.

Thank you for the opportunity to comment, if I can provide any 
additional Information, please do not hesitate to call.

Patrick L. Sharrock 
Director# ABC Board

PS/cl

91-42
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SB 183: "An Act related to the authority of certain
beverage dispensary licensees to stock 
alcoholic beverages in guest rooms."

The department has no oppostion to this bill, as it does not affect 
any of the department's programs.

Glenn A. Olds, Commissioner 

Date: _______
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W  DENALI NATIONAL PARK HOTEL 
V \  I V  mckinley chalet  resort

APR S 1991

V Y V V M c K IN L E Y  VILLAGE LODGE
1 ' ( x \ \  ARA Denali National Park Company

A p r i l  3 ,  1991

S e n a t o r  P e a t c e  
Box V
J u n e a u ,  AK 99811

S e n a t o r  P e a r c e ,

I w ish  to  e x p r e s s  o u r  c o m p a n ie s  s u p p o r t  o f  S e n a t e  8 i l l  183.  
We f i n d  i t  to  be  a c o u r t e s y  t h a t  t r a v e l l e r ’ s  a r e  a c c u s to m e d  
t o  r e c e i v i n g  s u c h  s e r v i c e s  i n  t h e i r  H o t e l  Rooms.

a r t y
ARA D e n a l i  P a rk  H o t e l s

(Oct-Apr) 825 W. 8th Ave., '220. Anchorage. Alaska 99501 (907) 279-2653 PH. (907) 258-3668 FAX
(May-Scpt) P.O. Box 87. Denali Park. Alaska 99755 (907) 683-2215 PH. (907) 683-2398 FAX



H o t e l  R e w a r d
" In d e p c n d c n ll jr  o i n e d O o p e r a t e d ” 

221 Slh Ave.. P .O  Bo* 6 7 0  •  S ew ard , A laska 9 9 6 6 4  .  (907) 2 24-B E S T  (2378)

M a r c h  27th, 1991

S E N A T O R  P E A R C E  
P. 0. B o x  V 
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: S e n a t e  Bi l l  No. 183

D e a r  S e n a t o r  Pearce;

We w o u l d  l i k e  to t a k e  this o p p o r t u n i t y  to e x p r e s s  
o u r  s u p p o r t  of y o u r  S e n a t e  Bi l l  No. 183.

W e  o p e r a t e  the B e s t  W e s t e r n  H o t e l  S e w a r d ,  as w e l l  as 
the N e w  S e w a r d  H o t e l  in Seward, A l a ska, and w o u l d  li k e  
to see this bi l l  p a s s e d  in the S e n a t e  as w e l l  as the 
H o u s e  of R e p r e s e n t a t i v e s .

If w e  c a n  h e l p  y o u  f u r t h e r ,  p l e a s e  d o  n o t  h e s i t a t e  to 
let us know.

T h a n k  you.

B r a d  S n o w d e n  
O w n e r / M a n a g e r

B S / d r



A L A S K A  H O T E L
APS 1 7 1935

P R O P E R T I E S ,  I N C . fjH* '^oeK^ac.b^V-'

A p r i l  15, 1 9 9 1

S e n a t o r  D r u e  P e a r c e  
P. 0. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  P e a r c e :

Re: S e n a t e  B i l l  183

A l a s k a  H o t e l  P r o p e r t i e s ,  Inc. o w n e r  o r  t h e  H a r p e r  L o d g e  P r i n c e s s  
at D e n a l i  N a t i o n a l  Park, t h e  K e n a i  P r i n c e s s  L o d g e ,  C o o p e r  L a n d i n g  
and s o o n  t o  b e  (1993) t h e  F a i r b a n k s  P r i n c e s s  H o t e l ,  s u p p o r t  
S e n a t e  B i l l  183.

W e  fe e l  t h a t  t h e  h o t e l i e r s  in A l a s k a  w i l l  b e s t  s e r v e  t h e  
r e q u i r e m e n t s  of  t h e i r  g u e s t s  a n d  b e  o n  a p a r  w i t h  t h e  l o d g i n g  
i n d u s t r y  in o t h e r  s t a t e s  if  t h i s  b i l l  is e n a c t e d .

Y o u r s  T r u l y ,

P R I N C E S S  T O U R S

Don G r a n d y  
V i c e  P r e s i d e n t
A l a s k a  H o t e l  P r o p e r t i e s ,  Inc.

D W G :t m  
D W G : 0 6 8 : 9 1

2 8 15  S e c o n d  A v e n u e .  S u i ie  400 
S e v i l l e .  V V . iv h in K io n  0 8 12 1 - 12 9 9

(2061 728-4202
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T H E  A N C H O R A G E  H I L T O N

March 25, 1991

Senator Drue Pearce 
P.O. Box V  
Juneau, a k  99811

Dear Senator!

On behalf of the Anchorage Hilton, please accept our most vigorous 
plaudits for a marvelous opportunity to bring more business to the 
State of Alaska. Needless to say, we are strongly in favor of 
Senate Bill number 183.

As stated in SB183, travellers of all sophistications now expect 
first class and complete hospitality accommodations. In-room food 
and beverage availability was once a novelty. It iB now a mustI

As you know the State of Alaska competes with many destinations, 
not only for the summer tourist, but company meetings and 
conventions as well. We can ill afford to allow our competition 
the slightest edge.

Thank you again for your work on this long over due piece of 
legislation.

R 1 tinovnl v .

Five Hundred Welt Third Avenue PQ Box 100520 Anchorage. Alaika 99510 907/272-7411 Fax 907/265.7140
Reservation* 1-flOO/HILTONS

<fira G arvin
Director of Food and Beverage

JG/eh

HILTON
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Ralph Nogal 
Anchorage Hilton Hotel
Bill Elander

Anchorage Convention A 
Visitors Bureau 
Fdrest Paulson 

Sheraton Anchorage Hotel 
Bob Cos 

Duty Free Shoppers 
Gordon Godfred 

Arctic Circle Enterprises 
Wally Hickal, Jr. 

Hotel Captain Cook
Masao Ishli 

Japan Air Lines 
Rolf Klug 

Holland America Westours 
Bill MacKay

Alaska Airlines 
Jeff Ripley 

Princess Tours 
Shlnobu Shimojima 

Salon Alaska, Inc.
Kay Suglmoto 

A A P Tours

By FAX 463-5352

March 25, 1991

Senator Drue Pearce 
P.O. Box V 
Juneau, AK 99811

Dear Senator Pearce:

On behalf of the Alaska International Airport 
and Tourism Marketing Council, Inc., please be 
advised we strongly support Senate Bill No. 
183 in order to offer more convenience to our 
international and domestic travelers.

In stocking alcoholic beverages and snacks, as 
well as cold drinks, in a room refrigerator, 
we will offer the same privileges our 
international and domestic gueBts have in 
locations other than Alaska. These units are 
separately keyed and only offered to persons 
21 years of age or older.

Please also remember that these units only 
sell about 17% liquor and the balance is for 
snacks and non-alcoholic beverages.

Senator Pearce, passage of thiB bill will put 
us on a plane with other states and countries.

Ralph] C . NogaJ 
Pr e s i d e n t

RCN/eh

P.O. BOX 104979 Anchorage. Alaska 99510 (907)

r
i
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Preiidcm 
Tom D ow  

VANA liiv tloom tn t Co'P 
A s ic h o u g e ,  A l l l k l

1$lVlcc«Pfesidcm 
Robert Dindlnger 

A litk t  T n v tl  Adventures 
lu n t iu .A l t ik i

2nd VirC'Pfeiident 
Ray Pederitn

r i io r n i  Tnuri Set Me. wtthlngion
Vico-PrQJidcnl/ 

Govarnrrcnt Rolationt 
Robert Jncobien 
WlngtolAlnkt
Jiukiu, Alliki

Sncrctiary 
Cher* McGuirit 

Q u ln n i t  l i n t h n g  l  lo te l  
K ing S i l tn o n ,  A l n k i

Treajurer 
Bob Berto

SnnlheJ\l Stevedoring 
K H C lllk in , A l l l k l

O irertar*

UrnrAnderwn
M irkAir

Marian Beck 
Ktebcnuk H.iy terry

Captain )1m Binkley 
A lllk l  RivetbOlt Oiuovery

Prnnii Brandon
Wnnnirk Hotcli
Bob Brennan

Si/inilure Tried
Bill Bnbbei • the lltm/t i four#

Ruth Burnett• M in i  Hotel
Bill Elander 

Anchorite Convention 
& V llllO tl t i v t c i u

BobEneelbrecht TIMSCO lltlic op ltrt
PeteCherinl kViitttill Resoti

Tim Klrachbaum 
KtrichUtuw Ctui/ruiie 

Mirkelin/i
lenlauranct

M l  finer, toe.
Alan IcMailcr 

C l k o n i / j f t f h o o  V il l jg c

John Lilten 
Silki Tout!

Ralph Ntltor
T n v tl  Intimity 

Minigtment, UAF
Dave PalmerA litk i Alrlinti
Brad Phllllpi Phillip! Cruittt A tcrnt
T om  Watton 

Kodlik Mind Convention & Vmro/i Bureau
Richard Weit 

A liik i  Sighneemg

A l a s k a  V i s i t o r s  A s s o c i a t i o n
501 W est N orthern Lights, Suite 201 • Anchorage, Alaska 99503

  Tel: (907) 276-6663 e Fax: (907) 25M036

#89-1

A Resolution of the Board of Directors of the* Alaska 
visitors Association regarding:

The prasanca of mini-bars in hotel and motel rooms

WHEREAS, the Hotel/Motel Association of Alaska and 
CHARR are seeking passage of a statute by the Alaska 
legislature amending Ala/ska State liquor laws to 
permit* the placement of mini-bars in hotel and motel 
rooms,

THEREFORE BE IT NOW RESOLVED, that the Board of 
Directors of the AlaskBi visitors Association 
supports this legislation and encourages the Alaska 
State Legislature to amend the necessary laws to 
permit the usa of hotel room mini-bars.

ADOPTED BY THE AVA BOARD OF DIRECTORS ON FEBRUARY 7, 
1989.

Dana BrncVwiy 
U rcvhrc  Onceior
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M a rc h  8 , 1991

PoBltion Paper on Hotel Mini-Barg

The Alaska Cabaret. Hotel. Restaurant & Retailers Association endorses 

legislation that amends Alaska State Liquor Laws to permit the placement 

of ralnl-bors in hotel and motel rooms. As a major part of the hospitality 

and visitor industry of the state, the Association feels that the avail­

ability of this amenity to the traveling public i3 necessary to maintain 

our competitive edge «6 a visitor destination. Mini-bars are available 

in hotel rooms in many areas of the world and we believe that Alaska's 

lodging industry should be able to participate fully in the modern world 

of hospitality.
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Sitka Convention & Visitor* Bureau 
P.O. Box 1226 
Sitka, Aluki 9983$
(907) 747-5940

To: The House Labor and Commerce Committee
From: Anne Demaree, Acting Director, Sitka Convention and Visitors Bureau i<\)
Re: SB 183 y

May 9,1991

The Sitka Convention and Visitors Bureau supports SB 183 which would allow mini-bars to be 
installed in hotel rooms. This is a service that is available in most other states, and one many 
visitors have come to expect. Allowing inter-room refreshments provides an additional service for 
the visitors staying in our Alaskan hotels.



Alaska State Legislature

Legislative Research Agency

P.O. Bos Y  
Juneau. A K  99811-3100 

Phone: (9071 165-3991 

Fas: (9071 183-3331

March 20, 1991

MEMORANDUM

TO: Senator Drue Pearce

FROM: Linda J. Sno1
Legislative Anafyst

RE: Regulation of Hotel Mini-Bars
Research Request 91.200

You asked this office how other states regulate hotel mini-bars. You 
specifically asked if other states require special licenses or permits for 
mini-bars, how they restrict access by minors and drunken persons, and how they 
control sale hours. You also asked if proposed mini-bar legislation would 
conflict with Alaska's "Happy Hour" law.

We spoke with representatives of alcoholic beverage control authorities in 
California, Illinois, Nevada, New York, Texas, and Wisconsin. Our discussions 
with these people are summarized below. Attached to this memorandum are 
relevant statutes from the various states.

California

According to David Wright, assistant chief of business practices for the 
California Department of Alcoholic Beverage Control, special controlled-access 
cabinet permits may be issued to California hotels which have an on-sale liquor 
license. Mini-bar cabinets must be locked, and no access key may be issued 
to minors. Hotel employees allowed to stock the cabinets must be at least 21 
years of age. Cabinets may not be stocked between 2:00 a.m. and 6:00 a.m., 
the hours during which the state prohibits sales of alcohol.

Mr. Eric Wisette, chief of investigations for the Illinois Liquor Control 
Commission, reported that his state does not require separate mini-bar permits 
if hotels have a general liquor license. However, local municipalities have

^n-sale refers to establishments which sell liquor for consumption on 
the premises (i.e., restaurants and bars). Off-sale refers to establishments 
which sell packaged liquor for consumption off the premises (i.e., grocery 
stores and liquor stores).

Illinois



Senator Pearce
March 20, 1991
Page 2

the option to require permits or licenses for mini-bars. Illinois lacks 
legislation regarding mini-bars. The authority to regulate them comes from a 
Liquor Control Commission policy statement. The state has no regulations 
regarding hours of sale, although local governments may regulate them. 
Regarding access by drunken persons, the liquor license holder is ultimately 
responsible and risks the loss of his or her license if abuses occur. Illinois 
recently passed legislation (attached) which makes any person who rents a hotel 
room for the purpose of consumption of alcohol by minors guilty of a class C 
misdemeanor.

Nevada

The State of Nevada does not regulate alcoholic beverages. According to Jody 
Cummings of the Nevada Game and Control Board, both city and county governments 
regulate alcoholic beverages in Nevada. We spoke with Art Besser, chief of 
licensing for the Clark County Department of Business Licenses about mini-bars 
in Las Vegas. He reported that hotels with 100 or more rooms and a bar liquor 
license may receive "individual access licenses" (for mini-bars). Each license 
costs $1,000 per three-month period. The cabinets are locked, and upon proof 
of age, a guest will be given a mini-bar key on a ring with the room key. The 
mini-bar key cannot be removed from the cabinet without locking it, so it is 
assured that the cabinet will be locked when the occupant is not in the room. 
Las Vegas allows sale of alcohol 24 hours a day, seven days a week. Employees 
of an establishment with a liquor license must take a course in liquor 
awareness training, which may help them identify abuses of mini-bars. 
According to Mr. Besser, Clark County has not had any serious problems with 
abuse of mini-bar privileges.

New York

New York law does not require special licenses or permits for hotel mini-bars 
beyond a general hotel liquor license. The law requires that mini-bar cabinets 
have a lock, and that keys will not be issued to minors or persons who are 
visibly intoxicated. According to Steven Kalinsky, attorney with the New York 
State Liquor Authority, nothing in the New York law addresses regulation of 
hours when the mini-bar may be used.

Texas

Ms. Jeannene Fox, director of licensing for the Texas Alcoholic Beverage 
Commission, reported that Texas legislation passed in 1989 requires a special 
permit to operate mini-bars in hotels with a current "mixed beverage" liquor 
license. Fees for these permits begin at $2,000 annually, and decrease 
incrementally to $750 annually for the third and all subsequent renewals. 
Local governments have the authority to charge up tu the same amount for 
permits that the state charges. Prior to issuance of a permit, mini-bars must
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March 20, 1991
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be inspected. The cabinets must lock with a key separate from the room key, 
and the drinks in the cabinets must be miniature (between one and two fluid 
ounces) for hotels to pass inspection. Upon registration for a room with a 
mini-bar, every occupant of the room must present proof of age. Restocking of 
mini-bars cannot occur between 9:00 p.m. and 9:00 a.m. daily, or all day 
Sunday, and employees who restock must be at least 18 years of age.

According to Ms. Fox, Texas law views hotel rooms more like residences than 
licensed premises. Persons may become intoxicated, as long as they remain in 
their hotel room. Also, Texas law allows minors to consume alcohol in their 
home under the supervision of a parent or legal guardian. This pertains to 
hotel rooms as well. Ms. Fox also reported that prior to passage of the 1989 
legislation, the commission researched control of mini-bars in other states, 
and found that no other states had trouble regulating access of alcohol from 
mini-bars by minors and drunken persons.

Wisconsin

We interviewed Roger Johnson, a representative of Alcohol and Tobacco 
Enforcement in the Wisconsin Department of Revenue. He reported that Wisconsin 
authorities initially had concerns about the control of alcoholic beverages 
sold in hotel mini-bars, but that no maior p^* ams have occurred.

Hotels with a general bar liquor licet ^ operate mini-bars without any 
special permits or licenses. Generally, only expensive resort hotels in 
Wisconsin have mini-bars. According to Mr. Johnson, this tends to preclude 
minors from obtaining access to them simply because few minors can afford to 
rent the rooms. The mini-bar cabinets must be locked and proof of age is 
required before a key will be issued. Some hotels have remote locking devises 
and can therefore control access to the liquor during certain hours. However, 
Wisconsin law states that although liquor may be furnished at the time the 
guest occupies the room, the sale of the liquor furnished is considered to 
occur at the time and place the guest pays for it. Most state laws address 
only hours of sale of liquor, not hours of consumption.

Bob Frohling, an analyst with the National Conference of State Legislatures who 
specializes in alcohol issues, stated that he has no knowledge of problems in 
controlling access to mini-bars by minors and drunken people. David Wright of 
the California Department of Alcoholic Beverage Control stated that new 
technology is emerging which will make control of mini-bar access easier. 
Hotels <ire now able to lock mini-bar cabinets remotely, stopping access during 
prohibited hours or when questions arise about the age or drunkenness of a room 
guest. Also, mini-bar cabinets may now be equipped with remote sensors which 
indicate exactly what liquor has been removed from a cabinet.
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Conflict with Alaska's "Happy Hour" Law

We spoke with Mike Ford, an attorney with the Legislative Affairs Agency Legal 
Services Division, who is familiar with state liquor laws. He stated that the 
"happy hour" law prohibits delivery of a drink to a person with two or more 
drinks already in his possession. Technically, a guest serving himself a drink 
from an open-access mini-bar could not be considered delivery. Therefore, it 
appears there would be no conflict with Alaska's "happy hour" law.

I hope this information is sufficient to answer your questions. If you need 
further assistance, please call this office.

Attachments
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INDIVIDUAL ACCESS LICENSE. “ Individual access license" means a 
license which allows a hotel to stock a locked cabinet or refrigerator in a hotel room 
or suite with alcoholic liquor, the key to which is given to the adult transient guest. 
The liquor cabinet key must be on the keyring to which the room key is attached and 
the liquor cabinet lock must be so designed that the key may not be removed 
therefrom without first locking the cabinet. The hotel must have at least one 
hundred rooms or suites, a full-service twenty-four-hour restaurant with a service 
bar and a tavern or main bar, room service of meals to all guestrooms, a recreation 
facility as defined in Section 8.04.010(X)(6) and a convention pavilion as part of the 
same operation and complex.

LEWD. "Lewd" means:
(a) The showing of the human male or female genitals, pubic area or 

bullocks with less than a fully opaque covering, or the showing of the covered male 
genitals in a discemibly turgid state with the intent to arouse or excite the sexual 
desire of the viewer,

(b) The touching of the genitals, buttocks or female breast of oneself or 
another person for purposes of sexual arousal, gratification or affront;

(c) An act of sexual intercourse, including actual or simulated, genital- 
genital, oral-genital, anal-genital or oral-anal, with or between persons of the same 
sex or opposite sex, or an act of masturbation, bestiality or sado-masochistic abuse.

LICENSEE. "Licensee" means any corporation or association or a natural 
person to whom a valid alcoholic liquor license and/or import-wholesale alcoholic 
liquor license has been issued and is used herein in the plural as well as the singular 
sense.

LIQUOR CATERER LICENSE. A liquor caterer license permits the operator 
of a portable bar at events for which the caterer has obtained a permit.

LIQUOR STORE. "Liquor store” is a specialty retail store which deals 
exclusively in alcoholic liquors and related items including magazines, newspapers 
and packaged snack foods. Minors are not allowed entry into liquor stores. A liquor 
license shall not be granted to a liquor store if it is located within a one-thousand- 
five-hundrcd-foot radius of the entry door of any other liquor store.

LOUNGE. “ Lounge” means a room or designated and separate area adjacent 
to and operated in connection with a hotel, supper club, casino or tavern wherein 
the patrons of said businesses meet in an informal setting at taoles, booths or easy 
chairs for conversation or entertainment, and into which room or area minors are 
not permitted entry.

MANAGER/GENERAL MANAGER. A "manager” is the individual 
responsible for liquor sales and code compliance whose responsibilities are limited 
to a shift. “General manager" means a key employee who is designated by the 
licensee as the individual responsible for all liquor sales, employee supervision and 
liquor code requirement compliance.

MAIN BAR. “ Main bar" means a bar where alcoholic liquors are dispensed 
by the drink by retail sales to customers at such bar in an establishment licensed for 
gaming other than Class A slot machines, resort hotel, or to a hotel having at least 
one hundred fifty rooms, providing sleeping accommodations to transient guests 
for valid consideration, and a restaurant.

MINOR. "Minor" means, for the purposes of this chapter, a natural person 
under the age of twenty-one years.

MORAL TURPITUDE. "Moral turpitude" is defined as any crime, includ­
ing conspiracy to commit the crime, which:

(Clark Couni). Nev. V>0| 568



8.20.465

parking lot over which the licensee has ownership or contractual parking prtvileecs. 
(Ord. L*92-89§, 1989: Ord. L-89-89§ 1.1989: Ord. L-81-88§ 4 .19S8: Ord. L-55-85 §
1. 1985)

8.20.470 License fees. It is unlawful for any person, firm, association or 
corporation to engage in the retail business of selling, distributing, dispensing or 
giving away intoxicating, spirituous, vinous, malt (fermented) or other liquors, 
wines or beers in the county, outside the incorporated cities and towns therein, 
without first having procured a license and paid the applicable fees in advance to 
the county department of business license as follows:

(a) For retail liquor licenses:
(1) For each and even' main bar operated by an establishment for on­

premises consumption, including room service of package goods to hotel guests in 
rooms by a porter within the establishment, a fee of five hundred twenty-five 
dollars per quarter-annual period:

(2) For each and every service bar and portable bar operated by an 
establishment a fee of three hundred dollars per quarter-annual period:

(3) For each and every individual access license, the fee of one 
thousand dollars per quarter-annual period:

(4) For a tavern, a fee of three hundred dollars per quarter-annual
period;

(5) For retail beer, a fee of one hundred twenty-five dollars per 
quarter-annual period:

(6) For retail beer and wine, a fee of one hundred fifty dollars per 
quarter-annual period;

(7) For a club liquor license, a fee of thirty-four dollars and seventy- 
five cents per quarter-annual period;

(8) For a supper club license, a fee of three hundred dollars per 
quarter-annual period:

(9) For a liquorcaierer license, the fee ofone hundred fifty dollars per 
quarter-annual period and a semiannual fee based on gross revenue pursuant to 
Title 6. with a permit fee often dollars for each portable bar operated per day at each 
event.

(b) For package licenses: •
(1) For package liquor, a fee df four hundred fifty dollars per quarter- 

annual period unless operated in conjunction with a tavern by the same licensee at 
the same location, in which case the fee shall be one hundred fifty dollars per 
quarter-annual period:

(2) For package beer, a fee of one hundred twenty-five dollars per 
quarter-annual period;

(3) For package beer and wine, a fee of one hundred seventy-five 
dollars per quarter-annual period:

(c) Import-wholesale. For an import-wholesale alcoholic license, a fee of 
six hundred fifty dollars per quarter-annual penod.

(d) For a special events permit, the tee shall be the same foe as set forth 
above for a quarter-annual penod for the ty pe of service for which the soecial events 
permit is issued, except that chantable organizations which meet the requirements 
for issuance of special events permits shall not be required to pay any fee.

A separate license is required for each fictitious name used by an entity in the 
conduct of liquor sales, distnbution or gift. (Ord. L-96-89 § 3.1989: Ord. L-62-87 §

tp
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.T E D  LAW S  S ER V IC E 1990

<r pe rm it such prem ises to become d isorde rly , 
any pa rt thereo f, fo r th e sale o f lo tte ry  tickets, 
, or as m simulcast facility or simulcast theater 
wagering and breeding law, when d u ly  autho- 
in , sha ll n o t con s titu te gam b lin g w ith in  the

i
sea consum p tion sha ll su ffe r o r p e rm it any’ 
i the hea lth , safety, and we lfa re o f any person 
v io la tio n o f th is section sha ll be sub ject to the 
tec's license tu sell a lc o h o lic beverages fo r on 
es o f th is section, the te rm  “ dw a rfism ”  means 
a l l w h ic h is caused b y he red ity , endocrine 
efic iency o r skeleta l diseases th a t re su lt in 
I t he igh t o f  less than fo u r feet ten inches.

operated on regu la rly scheduled flig h ts by a 
:nsed to se ll liquo rs a n d /o r w ines fo r on* 
dtted to se ll liq u o rs a n d /o r w ines o n ly  to 
except th a t a ra ilro a d ope ra tin g licensed can 
wines fro m  po rtab le ca rts loca ted on s ta tion 
rand Centra l- S ta tion , Jamaica , Hunterspoint 
icensed ra ilro a d cars depa rt. .. . .

consum p tion sha ll be in te res ted , d i i - c t ly  o r 
rs, w ines o r beer are m anu fa c tu red o r so ld at 
oc lting d irec to rs , m o rtgage o r lie n  on any, 
aer means, except th a t liq u o rs , w ines o r beer' 
: by the person licensed as a m anu fa c tu re r o r 
ted by an in te rs ta te ra ilro a d co rp o ra tio n o r a 
i re ta il license fo r on-prem ises consum p tion , 
siness constituting an overnight lodging and 
he boundaries o f the town o f North Elba, 
ard's survey, great lot numbers two hundred 
•e, two hundred eight, two hundred ninety-', 
s hundred, three hundred eighteen, three 
enty, three hundred thirty-Bve and three 
vc, Thom’s survey,' great lot numbers one 
as shown on the Adirondack map, compiled 
itatc o f New York - nineteen hundred sixty-1.
: at page twenty-seven in the Essex county 

provided that such facility maintains not 
id suites for overnight lodging. A n y  lien , 
■w held by said re ta il licensee on o r in the 
ac tu re r o r wholesa ler, w h ic h  m ortgage , lien , 
fore December th ir ty - f ir s t , n ine teen hundred 
the prov is ions o f th is subd iv is ion ; prov ided , 
the tim e o f the acc rua l o f the in te rest,

J
I

Supp A L C O H O L IC  B E V E R A G E  C O N TR O L L A W

V
§106

comprehended by th is subd iv is ion sha ll be upon the person w ho c la im * to be 
entitled to the pro tec tion and exem p tion afforded hereby.

(For sub 14, sec paren t vo lum e ] •
15. A l l re ta il licensed premises sha ll be subject to inspection by any peace officer, 
tctmg pursuant to his special dudes, or police oiBcer and by the d u ly authorized 
representatives o f the liq u o r a u th o r ity , o r the approp ria te board du r in g the hours 
when the said premises are open fo r th e transaction o f business.

(Added, L 1988) ' - . -.

16. N o re ta il license to sell liq u o r a n d /o r w ine fo r consum ption on the premises 
shall be granted fo r any pub lic b i l l ia rd  o r pocket b ill ia rd  room , o r fo r establish­
ments o f any descrip tion in w h ic h b illia rd s is played o r w h ich m aintains any 
apparatus o r parapherna lia fo r the p la y in g o f b ill ia rd s o r pocke t b illia rd s and is 
conducted as a pub lic place o f business fo r p ro fit . N o tw ith s ta nd in g any p roh ib itio n 
to the con tra ry , a license may be issued to an establishment where in b illia rd s o r 
pocket b ill ia rd s are played o r m ay be played on a table w h ich measures no t more 
than th ree feet by s ix feet p ro v ided th a t no t m ore th an tw o such tables are in  the 
establishment at any one tim e and fu r th e r p rov ided tha t the cue sticks used, and 
available fo r use, are made o f lig h t plexig lass o r some s im ila r lig h t m a te ria l. - -

(Added, L 1989) ■' t v ; ’ -V.- . • •* . ; *

17. N o tw ith s ta nd in g any o th e r p ro v is io n o f law , a re ta il licensee fo r on-prcm ises
consum p tion th a t is a person o r co rp o ra tio n opera ting a hote l sha ll be pe rm itted to 
sell liquo rs , beer, a n d /o r wines th ro u g h a mechanica l device o r vend ing machine 
placed in  the lodger's room s and to w h ich access to  such device o r machine is
res tric ted by m ean* o f a lo ck in g device w h ich requ ires the use o f a key , magnetic
card o r s im ila r device p rov ided , however, th a t no such key, card o r s im ila r device 
sha ll be prov ided to any person unde r the age o f tw en ty-one o r to any person who 
is v is ib ly in tox ica ted .

H ISTORY : ' • ’ V
Sub l.am d , L  1985, ch 48, §3 , eff June 16, 1985. • •
Sub 6. amd, L  986, ch 919, § 22, eff Dec 29. 1986.
Sub 6-b, add, L  1990, ch 759, § 1, eff Aug 21, 1990. *
Sub 11, amd, L  1983, ch 445, § 1, eff July 15, 1983, L  1985, ch 545, § 1. e ff July 24,
1985. # s . .!•« *

Sub 13,’ amd, L  1988, ch 209, § 3, eff July 1, 1988.
Sub 15, anjd, L  1980, ch 843, § 108. eff Sept 1, 1980. •
Sub 16, add. L 1988, ch 64, § 20, eff A p r il 24, 1988.
Sub 17, add, L I  989, ch 217, § 1, e ff June 26, 1989. ’

NOTES:. ’ * ' :.*■*. / •
" Editor's Note*:

See 1988 note under 5 101. " . '

CROSS REFERENCES: .* "  “
- T h ii section referred to in §5 64-b, 97, 98, 130.

RESEARCH REFERENCES AND PRACT ICE  A IDS:
Annotation*:

. Crim inal liab ility o f member o r agent o f private club o r association, or o f owner or
lessor o f its premises, for violation o f  state o r local liquor o r gambling La«s 
thereon. 98 ALR3d 694.
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§ 50.02. Fee

(a) The annual state fee fo r an o rig ina l limousine service beverage pe rm it is $100 fo r 
each limousine operated by the limousine service.
(b) The annual state fee fo r the renewal o f a limousine service beverage pe rm it is $50 

fo r each limousine operated by the limousine service. ' ■ • «
Added by Acts 1987, 70th Leg., ch. 482, § 1, eff. Sept. I , 1987. '• •*"
§ 50.03. : Recordkeep ing ; D isp la y o f P e rm it; R u lem ak ing
The commission shall adopt ru les govern ing the conduct o f the holder o f a limousine 

service beverage perm it, inc lud ing de fin in g the te rm "lim ous ine serv ice," requirements 
fo r recordkeeping, display o f the perm it, and prohib itions aga inst removal from  a 
limousine o f alcoholic beverages in th e ir o rig in a l containers in which purchased.
Added by Acta 1987, 70th Leg., ch. 482, § 1, eff. Sept 1, 1987. rV  !. ;
§ 50.04. Taxes 1 ............ • * ...............*......................  • * >

(a) The taxes imposed by th is code sha ll be paid on a ll alcoholic beverages in  a 
lim ousine o r in a storage area main ta ined by a limousine service beverage pe rm ittee in 
accordance w ith ru les prescribed by the commission. .... . . .  .....
(b) The preparation and service o f alcoholic beverages by the holder o f a limousine 

serv ice beverage pe rm it is exempt from  the ta x imposed by the L im ited Sales, Excise, and 
Use Tax A c t (Section 151.001 e t seq., T ax Code). A  limousine service beverage fee o f five 
cents is imposed on each ind iv idua l se rv ing o f an alcoholic beverage served by the
pe rm ittee inside the state. The fee accrues a t the tim e the conta iner con ta in ing the
alcoholic beverage is delivered to the passenger. The perm ittee sha ll rem it the fees to the 
comm ission each month under a repo rtin g system prescribed by rules o f the commission. 
Added by Acts 1987, 70th Leg., ch. 482, } 1. eff. Sept 1, 1987. „  .. ..

§ 50.05. • O pe ra tio n in  D ry A rea" ’ ’» - \  v . v * \
A  limousine service beverage pe rm it is inopera tive in a d ry area.

Added by Acts 1987, 70th Leg., ch. 482, 5 1, eff. Sept. 1, 1987. . ‘ ,

' • • • '  CHAPTER 51. M IN IB A R  P ERM IT  [N EW ] - •
.. . y 7..

Section •* Section • • •
51.01. Eligibility fo r Permit. 51.06. Prohibited Interests. • ••
51.02. Authorized Activities. .............51.07. Mixed Beverage Permit is Primary.
51.03. Limited Access to Minibar. , 61.08. Distilled Spirits Purchases.
51.04. Stocking Restrictions. m ■ [ • '  .. 51.09. Coin-Operated Machines Prohibited. ■ 7
51.05. Fee. ■•>".»: 51.10. Commission May Adopt Rules.

• / ' v  '.t.!** ••*••• v. ..»*.•* .** ^
§ 51.01.' E lig ib i l i ty  fo r P e rm it .* ’ L] :'r : ! '5 ;  ,i5, *’
The commission o r the -adm in is tra to r may issue a m in iba r pe rm it on ly to the ho lder o f a

m ixed beverage pe rm it issued fp r opera tion in a hote l. • •  : ;; : . . v
Added by Acts 1989, 71st Leg., ch. 692, 4 2, eff. Juno 14, 1989. * w

5 51.02. A u th o r iz e d A c tiv it ie s .
The ho lder o f a m in iba r pe rm it may sell the fo llow in g alcoholic beverages ou t o f a 

m in iba n . . .  .* , r  *• «• •• • • * ;  , * , . 7
(1) d is tilled sp ir its in containera o f no t less than one ounce no r more than tw o ounces;
(2) w ine and vinous liquc s in containers o f no t more than 13 flu id ounces; and 

. (3) beer, ale, and m a lt liq u o r in conta iners o f no t more than 12 flu id ounces.

Added by Acts 1989. 71st Leg., ch. 692. } 2, eff. June 14, 1989. "  . * * * -

§ 51.03. L im ite d Access to M in ib a r ' •9 • « • • • • • • •
(a) M in ibars sha ll be o f such design as to p reven t access to alcoholic beverages to a ll 

persons who do no t have a m in ibar key. The m in iba r key sha ll be d iffe re n t from  the hote l

§ 50.02 LICENSES AND PERM ITS
T i t l e  3

58'
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LICENSES AND PERMITS § 51.07
Title 3
guestroom key, and the perm ittee sha ll no t provide the m in iba r key to any person who is 
no t o f legal d rin k in g age.
(b) A perm ittee may not provide a m in ibar key to any person o the r than an employee of 

the perm ittee o r a reg istered gues t o f the hotel. ...
Added by Acts 1989, 71st Leg., ch. 692, § 2, eff. June 14, 1989.

§51 .04 . S to c k in g R estric tions
(a) A ll employees handling d is tilled sp irits , w ine, be. , ale, and m a lt liquo r being 

stocked in the m in iba r must be a t least 18 years o f age. . . ;
(b) A  m in iba r may not be restocked or replenished between the hours o f 9 p.m. and 9 

a.m. o r on any Sunday, and i t  may contain no more than 40 indiv idua l containers o f 
alcoholic beverages a t any one time. • • >• . . .<• •
(c) A  m in iba r may on ly be maintained, serviced, o r stocked w ith alcoholic beverages by 

a person who is an employee o f the holder o f a m in iba r perm it, and no othe r person shall 
be authorized to add alcoholic beverages to a m in iba r or, w ith  the exception o f a 
reg is te red hote l gues t consumer, to remove alcoholic beverages from  a m inibar.
(d) The ho lder o f a m in ibar pe rm it shall adhere to standards o f qua lity and p u r ity  o f 

alcoholic beverages prescribed by the commission and sha ll destroy any alcoholic beverag­
es contained in a m in iba r on the date wh ich is considered by the manu fac tu re r o f the 
alcoholic beverage to be the date the p roduc t becomes inappropria te fo r sale to a 
consumer. - . . • • •  • * . - . . .
Added by Acts 1989, 71st Leg., ch.-692, § 2, eff. June 14, 1989. . . * • . »■ ' .

§51 .05 . Fee
The annual s ta te fee fo r an o rig ina l m in iba r pe rm it is $2,000. The annual state fee fo r 

the f i r s t renewal o f a m in iba r pe rm it is $1,500. The annual s ta te fee fo r the second 
renewal o f a m in iba r pe rm it is $1,000. The annual sta te fee fo r the th ird and .each. 
subsequent renewal o f a m in iba r pe rm it is $750. *. '«• ‘ **
Added by Acts 1989, 71st Leg., ch. 692, § 2, eff. June 14, 1989. ■ * • - •• ' . : .

§51 .06 . P ro h ib ite d In te res ts * "  • •• ■’ •
The holder o f a m in iba r pe rm it may not have a d irec t o r in d ire c t in te res t in a package 

s to re perm it, and no package store may be located on the prem ises o f a hote l in wh ich a 
m ixed beverage pe rm ittee holds a m in iba r pe rm it. . * . “  ...
Added by Acts 1989, 71st Leg., ch. 692, § 2, eff. June 14, 1989.

§ 51.07. M ixe d Beverage P e rm it is P r im a ry • • *
A ll purchases made by a m in iba r perm ittee sha ll be made under the au th o rity o f and 

sub ject to the lim ita tion s imposed on the m ixed beverage pe rm it held by the perm ittee .- 
A ll sales made by a m in iba r pe rm ittee shall, fo r ta x purposes, be considered sales under 
the m ixed beverage jjCTn it held by the pe rm ittee and sha ll be taxed acco rd in g ly .’  To 
ensure th a t the m a rke tin g o f alcoholic beverages fo r s tock ing m inibare is not used by 
suppliers fo r purposes o f inducement o r unauthorized o r ille ga l advertis ing , i t  is fu r th e r 
provided tha t;

(1) No person who holds a pe rm it o r license au tho riz in g sale o f any alcoholic 
beverage to m ixed beverage perm ittees may sell o r o f fe r to sell alcoholic beverages to a 
m in iba r pe rm ittee a t a cost less than the se lle r's laid-in cost plus the cus tom ary and 
norma l p ro f it m arg in applicable to othe r con ta iner sizes. The laid-in cost sha ll be 
defined as the m anu fac tu re r’s o r supp lie r’s invoice price, plus a ll applicable fre igh t, 
taxes, and duties. .- ... ♦. ,
(2) P roo f o f la id-in cost sha ll become a p a rt o f the permanent records o f each 

perm ittee o r licensee supp ly ing alcoholic beverages to m in iba r perm ittees and be 
available fo r a period o f tw o years fo r inspection by the commission. .. . , •.
(3) No alcoholic beverages o ffe red fo r use in a m in iba r may be sold in connection 

w ith  o r conveyed as pa rt o f any promotiona l program prov id ing a discount on the 
purchase o f any o the r type, size, o r brand o f alcoholic beverage. .' j  . . . ,
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(4) D is tilled sp irits in containers w ith a capacity o f more than one bu t less than tw o 
flu id  ounces must be invoiced separa te ly from  any othe r alcoholic beverage, and the 
price m us t be shown on the invoice.
(5) D is tille d sp irits in containers w ith a capacity o f more than one bu t less than two 

flu id ounces may no t be re tu rned by the ho lder o f a m in iba r p e rm it N e ithe r may the 
beverages be exchanged by the ho lder o f a m in iba r pe rm it o r redeemed fo r any reason 
o the r than damage noted a t the tim e o f de live ry and approved by the commission. 
Claims fo r breakage o r shortage a fte r de live ry to a m in iba r perm ittee shall no t be 
allowed.
(6) No person ho ld ing a wholesaler’s, local d is tr ib u to r ’s, o r package store pe rm it may 

pa rtic ipa te in the cost o f producing any room menu, beverage l i s t table te n t o r any 
o the r device o r novelty, w ritte n o r prin ted , re la tin g to the sale o f d is tilled sp irits in 
containers w ith a capacity o f more than one b u t less than two flu id  ounces. No 
pe rm ittee o r licensee authorized to sell alcoholic beverages to a m in iba r perm ittee may 
pay fo r o r con tribu te to the cost o f p ro v id ing in-house television o r radio announce­
ments to be used by any holder o f a m in iba r pe rm it to promote the sale o f alcoholic 
beverages.

Added by Acts 1989, 71st Leg., ch. 692, { 2, eff. Juno 14, 1989. . .

§ 51.08. D is t ille d S p ir its Purchases ' ,  t

D is tille d sp ir its purchased fo r resale in a m in iba r m us t be purchased in unbroken cases, 
and the cases sha ll bear the appropria te iden tifica tion stamps. ■ . . .
Added by Acts 1989, 71st Leg., ch. 692, § 2, eff. June 14, 1989.

§ 51.09. Co in -O pera ted M ach ines P ro h ib ite d .
N o th in g in th is chapter sha ll be construed as au tho riz in g no r may the commission o r 

adm in is tra to r authorize the sale o f any alcoholic beverage from  a coin-operated machine 
o r s im ila r device.
Added by Acts 1989, 71st Leg., ch. 692, $ 2, eff. June 14, 1989. ; . . . "

§ 51 .1 0 . Comm iss ion M ay A d o p t Ru les . ; .
The commission may adopt ru les necessary to regu la te the use and operation o f 

m in iba rs . . • . .• • . . * . * •  ; ■ ■■••• •
Added by Acts 1989, 71st Leg., ch. 692, § 2, eff. June 14, 1989. . ■.

* • • * •
SUBTITLE B. j LICENSES . : ..
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UJtSCOH S/A/
the original package or container. In addition, wine nay be 
sold in the original package or c o n t a i n e r  in any quantity to 
be consumed off the premises w h o r e  sold. This paragraph does 
not apply in municipalities in w h i c h  the governing body elects 
to come u n d e r  par. (b) or to a w i n e r y  that  has bean issued a 
"Class B" license. Paragraph (am) a p p l i e s  to all wineries 
that have b e e n  issued a "Class B" license.

(am) A  "Class 3" license issued to a w i n e r y  authorizes 
the sale of w i n e  to bs consumed by the g l a s s  or in opened 
containers only on the premises w h e r o  sold and also authorizes 
the sale of wine in the original p a c k a g e  or container to be 
consumed off the premises w h e r e  sold, b u t  does not authorize 
the sale of fermented ma lt b e v e r a g e s  or any intoxicating 
liquor other than wine.

(b) In all municipalities electing b y  ordinance to come  
under this paragraph, a retail "Class B" license authorizes 
the sale of intoxicating liquor to b e  c o n s u m e d  by the glass 
only on the premises where sold and also authorizes the sale 
of i n toxicat ing liquor in t h e  or iginal p a c k a g e  or container, 
in m u l t i ples not to exceed 4 liters at a n y  one time, and to be 
consumed off the premises w h e r e  sold. Nina, however, nay be 
sold for consumption off tha p r e m i s e s  in the original package 
or o t h e rwise in any quantity. This p a r a g r a p h  does not apply 
to a w i n e r y  that has been issued a "Class B" license.
Paragraph (am) applies to all w i n e r i e s  t h a t  have been issued a 
"Class B" license.

(bm) Notwit hstanding par3. (a) and (b) and s. 125.04 (3) 
i*)(a) 3 and (9), a "Class B" licensa autho r i z e s  a person 

operating a hotel to furnish a r e g i s t e r e d  gues t w h o  has 
attained tha legal drinking age w i t h  a sele ction of
intoxicating liquor in the g u est's  r o o m  w h i c h  is not part of
tha "Class B" premises. I n toxic ating l iquor  furnished u n d e r  
this p a r a g r a p h  shall be furnished in o r i ginal packages or 
containers and stored in a cabinet, r e f r i g e r a t o r  or other 
secure storage place. The cabinet, r e f r i g e r a t o r  o r  other 
secure storage place must be c a p a b l e  of b e i n g  locked. The 
cabinet, refrigerator, or o t h e r  s ecure s t or age place shall be 
locked, or the intoxicating l iquor shall bo removed from t h e  
room, whan the room is not o c c u p i e d  and w h e n  intoxicating 
liquor io not being furnished u n d e r  this paragraph. A  key for 
tha lock shall bo supplied to a g u e s t  w h o  has attained the 
legal d r i n k i n g  age upon request at registration. The hotel 
shall p r om inently display a p r i c e  list of the intoxicating 
liquor  in the hotel room. I n t o x i c a t i n g  l i q u o r  may bo furnished 
at the time the guest occupies the room, but for purposes of 
this chapter, the sale of i n t o x i c a t i n g  liquor furnished u n d o r  
thi 3  p a r a gr aph is considered to o c c u r  at the time and place 
that the g u e s t  payo for the i n t o x i c a t i n g  liquor. 
N o t w i t h s t a n d i n g  a. 125.68 (4) (c), thff“gu e s t  may pay for the
intoxicating liquor at any tine if h e  or she pays in
conjun c t i o n  w i t h  checking out of the hotel. An individual who 
stocks o r  accepts payment for alcohol b e v e rages under this 
p a r a graph shall be the licensee, the a g e n t  nanod in the 
licence if the licensee is a c o r p o r a t i o n  or the holder  of a 
manager's or operator's licence or bo supervised by one of 
thooe individuals.
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BUS INESS A N D  PRO FESS IO NS CO D E BUS INESS A N D  PROFESS IONS CO D E
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360.00 per year 

36.00 per year
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icnt

u* for 

d retf .
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a  If13 eh 31» | I.

0 X 0  w h ich  read: “ (*) Steam beer manufacturer exclusively

00 mbentnud “7,000" for “10.000" in (33).
■*••• 1 * * . - * • .  - ,  . . .  •

eemplianatary aioobolic beverages to toy tolerated adult 
t at the u j m  tuna charging for product provided or service 
, thereby Meeaaunng alcoholic beverage license. (1983) 68

nicadci liquor ttamtea, 100 A L R J d  830. -

m  23320, each license shall bear an annual renewal 
Section 23320. All money collected from the fees 
ctly into the General Fund in the State Treasury, 
ti provided in Section 23761. '

• ♦* * 
IkabU to the annual fees provided for in Section

proportionate to the fee charged to each licensee 
nount which Is sufficient to pay the actual costs 
istntive Hearings for administrative hearings. The 
nnual fees provided for in Section 23320, but shall 
ieat amounts are collected to pay these costs, 

in this section shall be deposited directly into the 
te Alcoholic Beverage Control Fund as provided in

ion 23320, the department shall collect a surcharge

epos’ted in the Motor Vehicle Account in the State 
Department of the California Highway Patrol's 
: Department of the California Highway Patrol for

bile eatiig place Intermittent dockslde license to

.imittenl dockslde license for vessels of more than 
of more than 7,000 tons displacement with cabin 
issuable under this section shall be used only in the 
section may be issued such a license in more than 
t 23397, the licensee under each such license shall 
ral public aboard the vessel respecting which the 
berth in the eounty for which the license is issued, 
r operations of such vessel and such beverages are 
rages for resale in this sute. In no event shall the 
inty during more than 100 calendar days In any 
le 2 (commencing with Section 23815) of Chapter 
than provided in this section, on the number of 
pplicants who meet its requirements. Ercept as 
visions of this division shall apply to any license 
revisions apply to an on-sale general license issued 
item's permit may be issued pursuant to Section 
provided further that any duplicate license issued 
bear the same fee specified by subdivision (33) of

1911 A a c a d m a e  Substituted “100" for “43“ before ''calendar days" In the fourth untune.
19*3 Amaadmaac Amended the llm sentence by (1) lubauruoni “7,000" for “10,000" whoever it appears; and 03  
deletini ", respecting which vessel t duplicate license has also been issued under Section 23321.6" si the end cf tha
H2CU3XX.
License fee B A  P C  ( 23954.7. ‘ ’ * "

§ 23355JL Sale of alcoholic beverages by hotel or motel by means of controlled access beverage cabinet
(a) For purposes of this section, “controlled access alcoholic beverage cabinet'* mentis a dosed container, 
either refrigerated, in whole or in; port, or nonrefngerated. and access to the interior of whieh is (1) 
restricted by means of a locking device which requires the use of a key, magnetic card, or similar device., 
or (2) controlled at all times by the licensee. .. . . .  ..... ...

(b) Notwithstanding any other provision of this division, a hotel or motel having an on-sale license may 
sell alcoholic beverages to its registered guests by means of a controlled access alcoholic beverage cabinet 
located in the guestrooms of those registered guests, provided that each of the following conditions it 
met: . . . . . .

(1) Access to a controlled access alcoholic beverage cabinet in a particular guestroom is provided, 
whether by furnishing a key, magnetic card, or similar device, or otherwise, only to the adult registered 
guest, if any, registered to stay in the guestroom.. . .  . . . . . .

(2) Prior to providing a key, magnetic card, or other similar device required to attain access to the 
controlled access alcoholic beverage cabinet in a particular guestroom to the registered guest thereof, or 
prior to otherwise providing access thereto to the registered guest, the licensee shall verify, in accordance 
with Article 3 (commencing with Section 25657), of Chapter 16 of this division, that each registered 
guest to w h om  a key, magnetic card, or timilar device is provided, or to w h o m  access is otherwise 
provided. Is not a minor. • ’• ■ !•»'.•. -•........

(3) Ail employees handling the alcoholic beverages to be placed In the controlled sccess alcoholic 
beverage cabinet in any guestroom, including, but not limited to, any employee who inventories or 
restocks and replenishes the alcoholic beverages in the controlled access alcoholic beverage cabinet, shall 
be at least 21 yean of age. . . .  .

(4) There is no replenishing or restocking of the alcoholic beverages in any controlled access alcoholic 
beverage cabinet between the houn of 2 a.m. and 6 a-m. of the same day. . ... * ... .

(c) Notwithstanding any other provision of this division, a hotel or motel having an on-tale general 
license may, upon issuance of a permit from the department, sell from its controlled access alcoholic 
beverage cabinets distilled spirits in containers of 30 milliliters or less, or in containers of comparable 
v ir The department shall charge an annual fee for a permit issued pursuant to this subdivision equal to 
the annual renewal fee applicable to an off-sale general license pursuant to Section 23320.

(d) Notwithstanding any other provision of this division, a hotel or motel having an on-sale general 
license and an off-salc general license may sell from its controlled access alcoholic beverage cabinets 
distilled spirits in containers of 30 milliliters or less, or in containers of comparable size, without having 
to obtain the permit spocified in subdivision (cj. • ; ..L . rr'.rn _■ *.;v. I'j., - .....

(e) A  controlled access alcoholic beverage cabinet may be part of another cabinet or similar device, 
whether refrigerated..in whole or In part, or nonrefrigerated, from which nonalcoholic beverages or food 
may be purchased by the guests in hotel or motel guestrooms. However, in that event the portion of the 
cabinet or similar device in which alcoholic bcveraga are stored shall be a controlled access alcoholic 
beverage cabinet, as defined in this section. ' * 4.* -:.es-

0 For purposes of this section, “hotel’’ or “motel" shall mean an establishment which is licensed to sell
alaiholic beverages and which contains guestroom accommodations with respect to which the predomi*. 
nant relationship existing between the occupants thereof and the owner or operator of the establishment - 
is that of innkeeper and guest. For purposes of this subdivision, the existence of other legal relationships 
as between some occupants and the owner or operator thereof shall be immaterial. .•.« v - rf t.. - 
Added Suti 1983 eh 280 | 1; Amended Stall 1986 ch 438 ( 1. ,. . . .

A m c id a e s t s :  ,  .  -
1986 A a n d a u t ;  (1) Added “having an on-sale license" In the introductory clause cf lubd (b); (21 deleted former tubd 
(bX3) which rod: “(3) DiitilJed ipuits thill not be sold by meant of a conuollcd access aioobohc bcvengc cabinet 
unless in ofT-salc general license is also issued for the premises."; 13) added st Sls (c) and (dh and (4) redesignated 
former subds (c) and (d) to be subds (e) and (0. *:.'■•
Note—Stall 1983 eh 280 provides:

S E C  2. The Legislature declares that nothing in this act shall be construed in any manner whatsocier as modJi-xj, 
revoking, repealing, or otherwise altering the prohibitions of Article 2 (commencing with Secuon 23631) of Chapter to 
of this division. . . . .  • •. ••
H o u n  of sole and delivery of alcoholic bcveraga; B A  P C  ({23631 ct toq. • •1 :.......

} 2335631. Beer manufactured for personal or family use I • ■ • • • . • •

No license or permit shall be required for the manufacture of beer for personal or family use. and not for 
sale, by a person over the age of 21 yean. The aggregate amount of beer with respect to any household 
shall not exceed (a) 200 gallons per calendar year if there are two or more adults in such household, or
(b) 100 gallons per calendar year if there is only one adult in such household. . •> .

Any beer manufactured pursuant to this section may be removed from the premises where manufactured

I# B u i A Prut CcxM| (9 Bus 4  Prof Coo*| 1 4 5



! u / m $
D R A M  SHO PS

PA. 84-551, which reviled terminology 
&d extended x statute of limitation! (ch. 
10, t I3-2H), in the third from the last 
uragnph, jubjututed "allow” for "juffer''.

P A. 8-4—816 inserted the pans graph relat- 
ng to provision of alcohol in long term care 
'aolidea.

PA. 84-1081, in the first paragraph, add- 
sd sentence relating to sales us fire protec­
tion district buildings.

PA. 84-1111. which incorporated the 
amendments to this paragraph by all earlier 
Acts of the 84th General Assembly, inserted 
two paragraphs relating to sales of alcoholic 
liquor at the Willard Ice Building; and also 
inserted the paragraph relating to the use of 
catering establishments to sell or dispense 
alcoholic liquors it authorized functions.

Section 2 of P.A 84-1111, approved Feb. 
28, 198(3, provided:

“This Act takes effect upon becoming a 
law."

PA. 84-1228, which incorporated the 
amendments to this paragraph by all earlier 
Acta of the 84th General Assembly, inserted 
the paragraph relating to beer and wine 
sales at entertainment events on premises 
owned by the Kane County Forest Preserve 
District.

Section 2 of P.A 84-1228. approved July 
24, 1986, provided:

“This Act shall take effect upon becom­

ing law.”

References

f Decisions

Individual wbo leases concession space in 
a state park must obtain both local and 

' state license before selling alcoholic liquors.
'  1979 OpAtty.Gen. No. S-1469.

This paragraph merely constitutes an ex­
emption from general prohibition against 
sale or delivery of alcoholic beverages in 
any building belonging to or under control 
of sute or any political subdivision thereof; 
it does not provide exemption from licens­
ing. Id.

A n  Illinois Municipal Corporation may 
not lease or oiherwise permit its facilities to 
be used by s charitable organization for 
function where alcoholic beverages will be 
distributed either by (be sale of tickets or

ir
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LIQUOR CONTROL ACT

gratuitous disbursement. 1976 Op.Atty. 
Gen. No. S-U39.
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131. Sales to and possession by persons under 21, in tox ica ted persons, 
persons unde r legal d is a b ility o r in need o f menta l trea tm en t—  
P ro o f o f id e n t ity  and age— Gathe rings where one o r more 
persons are under 18— V io la tio n s and penalties— Renting hote l 
o r motel rooms

§ 6-16 . (a) N o licensee no r any o ffice r, associate, member, represent­
a tive, agent o r employee o f such licensee sha ll sell, give o r de live r 
a lcoho lic liq u o r to any person unde r the age o f 21 yean, o r to any 
in tox ica ted person o r to any person know n by h im  o r her to be unde r legal 
d is a b ility o r in need o f m en ta l trea tm en t. N o person, a fte r purchasing o r 
othe rw ise ob ta in ing a lcoho lic liq u o r, sha ll sell, give o r de live r such 
a lcoho lic liq u o r to ano the r person unde r the age o f 21 years, except in the 
perform ance o f a re lig ious ceremony o r service. W hoever vio lates the 
prov is ions o f th is pa rag raph o f th is subsection (a) is g u ilty  o f a Class A  
misdemeanor.

F o r the purpose o f preven ting the v io la tio n o f th is section, any licensee, 
o r his age i t  o r employee, may refuse to sell o r serve a lcoho lic beverages 
to any person w ho is unab le to produce adequate w ritte n evidence o f 
id e n tity  and o f th e fa c t th a t he o r she is ove r the age o f 21 years.

A dequate w r itte n  evidence o f age and id e n tity o f the person is a 
docum en t issued b y a federa l, state, coun ty , o r m un ic ipa l government, o r 
subd iv is ion o r agency thereo f, in c lud in g , bu t n o t lim ite d to , a m o to r 
veh ic le opera to r’s license, a reg is tra tion ce rtifica te issued unde r the 
Federa l Selective Service A c t ,1 o r an id en tif ic a tio n card issued to a 
member o f the A rm e d  Forces. P ro o f th a t the defendant-licensee, o r his 
employee o r agent, demanded, was shown and reasonably re lied upon 
such w ritte n evidence in any transac tion , fo rb idden by th is Section is 
competen t evidence and m ay be considered in any c r im in a l prosecution 
the re fo r o r to any proceedings fo r the suspension o r revoca tion o f any 
license based thereon.

A n y  person w ho sells, gives, o r furn ishes to any person unde r the age 
o f 21 years any false o r frau du le n t w ritte n , p rin ted , o r pho tos ta tic 
evidence o f the age and id e n tity o f such person o r who sells, gives o r 
furn ishes to any person unde r the age o f 21 years evidence o f age and 
iden tif ic a tio n o f any o the r person is g u ilty  o f a Gass A  m isdemeanor.

A n y  person unde r the age o f 21 years who presents o r o ffe rs to any 
licensee, his agent o r employee, any w ritte n , p rin ted o r pho tos ta tic 
evidence o f age and id e n tity w h ich is false, fraudu len t, o r no t ac tu a lly his 
ow n fo r the purpose o f o rde ring , purchasing , a ttem p ting to purchase o r 
otherw ise p ro cu rin g o r a ttem p tin g to procure , the serving o f any a lcoho l­
ic beverage, o r w ho has in his possession any false o r fraudu len t w ritte n ,
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p rin ted , o r pho tos ta tic evidence o f age and id en tity , is gu ilty o f a Class B 
misdemeanor. ,

A n y person under the age o f 21 years who has any “a lcoho lic beverage 
in his possession on any street o r highway o r in  any public place o r in 
any place open to the pub lic is g u ilty  o f a Class B misdemeanor. Th is 
Section does not app ly to possession by a person under the age o f 21 
years making a de live ry o f an a lcoho lic beverage in pursuance o f the 
o rde r o f his o r her parent o r in  pursuance o f his o r her employment.

(b ) Except as otherw ise p rov ided in th is Section whoever vio lates th is 
Section shall, in add itio n to o the r penalties p rov ided fo r in th is A c t, be 
gu ilty  o f a Class B misdemeanor.

(c ) A n y person sha ll be g u ilty  o f a pe tty offense where he o r she 
know ing ly perm its a gathering at a residence w h ic h he o r she occupies o f 
tw o o r more persons where any one o r more o f the persons is under 18 
years o f age and the fo llow ing factors also app ly :

(1 ) the person occupy ing the residence knows tha t any such person 
unde r the age o f 18 is in possession o f o r is consum ing any a lcoho lic 
beverage; and

(2 ) the possession o r consum p tion o f the a lcoho l by the person under 
18 is not otherw ise pe rm itted by th is A c t; and

(3 ) the person occupy ing the residence knows tha t the person under 
the age o f 18 leaves the residence in an in to x ica ted cond ition .

F o r the purposes o f th is subsection (c ) where the residence b3s an 
ow ne r and a tenant o r lessee, there is a rebu ttab le presumption tha t the 
residence is occupied on ly by the tenant o r lessee.

(d ) A n y person w ho rents a ho te l o r m o te l room  from  the p ro p rie to r 
o r agent thereo f fo r the purpose o f o r w ith  the know ledge that such room 
sha ll be used fo r the consum p tion o f a lcoho lic liq u o r by persons under 
the age o f 21 years shall be g u ilty  o f a Class C misdemeanor.
Laws 1933-34, 2nd Sp.Sess., p. 57, art. VI, § 12, efT. Jan. 31, 1934. A m e n d e d  by 

Laws 1951, p. 1557, § 1, eff. July 16. 1951; Laws 1953, p. 1182, § 1. eff July 13. 
1953; Laws 1961, p. 2479, § 1, eff Aug. 1, 1961; Laws 1963, p. 2529, § 1. eff 
Aug. 7, 1963; P.A. 77-2410, § 1, eff Jan. 1, 1973; P.A. 78-26, an. VI, § 1, eff 
Oct. I. 1973; P.A. 78-630, § 1, eff Oct. I, 1973; P.A. 78-1297, § 15. eff March 
4, 1975; P.A. 81-212, § 1, eff Jan. 1, 1980. Renumbered § 6-16 and amended 
by P.A. 82-783, A n .  VI, § 2, eff July 13, 1982. A m e n d e d  by P.A. 83-706, 
§ 27. eff Sept. 23, 1983; P.A. 83-834, § 1, eff July 1, 1984; P.A. 83-1362, An.
II. § 54, eff Sept. 11. 1984; P.A. 84-272, § 6. eff Jan. 1, 1986; P.A. 84-1379, 
§ 1. eff Jan. 1, 1987.

1 50 U.S.C.A. App. § 451 et seq.

Historical Note

This paragraph is derived from R.S. “No licensee shall sell, give or deliver 
1874, p. 438. 45 6. 6'A. alcoholic liquor to any minor, or to any
As onginally enacted the paragraph read: intoxicated person or to any person ljio*n
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id  id en tity , is gu ilty o f a Class B

who has any a lcoho lic beverage 
vay o r in any pub lic place o r in 
f  a Class B misdemeanor. Th is 
y a person under the age o f 21 
c beverage in  pursuance o f the 
in ce o f his o r her em ploym ent, 

his Section whoever vio la tes this 
.ties prov ided fo r in th is A c t, be

pe tty offense where he o r she 
ence wh ich he o r she occupies o f 
more o f the persons is unde r 18 
Jso apply:

tee knows th a t any such person 
f  o r is consum ing any a lcoho lic

the alcohol by the person under 
.ct; and

ce knows th a t the person under 
t in tox ica ted cond itio n .

(c) where the residence has an 
i rebuttab le presum ption th a t the 
t o r lessee.

m ote l room from  the p ro p rie to r 
ith the know ledge th a t such room 
Icoho lic liq u o r by persons under 
Class C m isdemeanor.
• 12, eff. Jan. 31, 1934. Amended by 
Laws 1953, p. 1182, § 1. e ff July 13,
. 1961; Laws 1963, p. 2529, § 1, e ff 
, 1973; P.A. 78-26, art. V I, § 1, e ff 
1973; P.A. 78-1297, § 15, e ff March 
. Renumbered § 6-16 and amended 
i, 1982. Ar. ended by P.A. 83-706, 
e ff July 1, 1984; P.A. 83-1362, A rt. 
§ 6, e ff Jan. 1, 1986; P.A. 84-1379,

Sole

"No licensee shall sell, give or deliver 
cokolic liquor to any minor, or to any 
toucated person or to any person known

Tt» i

• i
'A 
•** *

ij

-

by him to be an habitual drunkard, spend­
thrift or insane, feeble-minded or distracted 
person."

The 1951 amendment substituted “men­
tally ill. mentally deficient or in need of 
mental treatment" for "feeble-minded or 
distracted person".

The 1953 amendment made the para­
graph applicable to officers, agents, employ­
ees and othets acting for a licensee, and it 
provided a penalty for violation of the para­
graph.

The 1961 amendment substituted "person 
under the age of 21 years" for “minor".

The 1963 amendment in the first para­
graph added whit is now the second sen­
tence.

P.A. 77-2410 provided that a person vio­
lating the paragraph was guilty of a Class B 
misdemeanor.

The amendment by P.A. 77-2410 was 
necessary to conform penalties under this 
paragraph with the Unified Code of Correc­
tions, see ch. 38. H 1001-1-1 et seq.

Section 2 of P.A. 77-2410 provided in 
effective dale of January 1, 1973.

P.A. 78-26 designated the subdivisions of 
the paragraph; inserted subd. (b) which 
read:

“(b) Subsection (a) of this Section does 
not apply to the sale, gift or delivery of beer 
and wine to persons under the age of 21 
years but at least 19 years of age.” 

and in subd. (a) referred to the exception of 
subd. (b).

P.A. 78-630 in what is now the first para- 
paph of subd. (a) following “21 years” 
inserted "or in ihe ease of beer and wine, 
under the age of 19 years"; and in subd. (a) 
added the second to sixth paragraphs.

P.A. 78-1297, the 1974 Revisory Act, 
declared in its title that it related to "certain 
nonsubstantive Yevisions of the law to re­
solve differences among the-several forms of 
certain Sections amended by more than one 
Act of the 78th General Assembly".

P./s. 31-212. in subd. (a), m  the first, 
second, fifth and sixth paragraphs deleted 
"or in case of beer and wine, under the age 
of 19 years" where it appeared following 
"21 leaps'’: deleted former fubd. (b) as 
added by P.A. 78-26T'and designated a 
penalty provision u  subd. (b).

P.A. 82-783, Art. VI renumbered Sec­
tions of Ihe Liquor Control Act of 1934 and 
amended other Acts to revise cross referenc­
es to the renumbered Sections.

For provisions of P.A 82-783. Art. 1, 
§ 1 relating to intent and supersedure and 
Art. XII. 5 I relating to effective dates and 
extension or revival of repealed Acts, see 
Histuncal Note following ch. 23. 14-2.

P.A. 83-706 revised sututory terminolo­
gy related to persons under legal and devel­
opmental disabilities; deleted references to 
conservators or subsututed references to 
guardians; and inserted gender refe tes.

P.A. 83-834. in subd. fb). inserted "Ex­
cept as otherwise provided in this Section"; 
and added subd. (c).

P.A. 83-1362. Art. II, the 1984 Revisory 
Act provided in § 0.1:

This Article provides for the nonsub­
stantive revision or renumbering or repeal 
of Sections of Acts necessitated by the 
amendment, addition or repeal of Sections 
by two or more Public Acts of the 83rd 
General Assembly, wbicb multiple acuon 
was not resolved by one of the Acts of the 
83rd General Assembly affecting the partic­
ular Section."

For provisions of P.A. 83-1362, Art. I, 
§ I relating to intent and Art. V, § 1 relat­
ing to effective dale and nonasceleration. 
see Historical Note following ch. 5,1 55.19.

P.A. 84-272, in the first paragraph of 
subd. (a), added "Whoever violates the pro­
vision of this paragraph of this subsection
(a) is guilty of a Class A  misdemeanor."

P.A. 84-1379, which incorporated the 
amendment by P.A. 84-272, added subd.
(d).

II •
TJ*'

Cross References

Liquor in jails, see ch. 75, fl 118.
Local licenses, revocation or suspension, see 9 149 of this chapter. 
State licenses, revocation or suspension, see *1 108 of this chapter.
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Title: An Act relating to the disclosureRRU: Occupational Licensing
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Sponsor: Senate Labor & Commerce

Requestor: Senate Labor & Commerce COMPONENT SER IA L NO. 0

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
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TRAVEL
CONTRACTUAL
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EQUIPMENT
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PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.) The bill releases liability of an owner the 
owner s agent, and the agent of the transferee with an interest in real property, 
from disclosing certain facts in real property transactions. Although the bill 
affects real estate licensees, the bill does not impact the licensing of real 
estate agents.
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1991 LEGISLATIVE SESSION

of certain facts in real property transacfa’ftBSnflni: Administration

Sponsor: Senate Labor & Commerce______ _________________________

Requestor: Senate Labor & Commerce C O M P O N E N T  SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
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TRAVEL

CONTRACTUAL -

SUPPLIES . . . . .

EQUIPMENT
. . .

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 n n

CAPITAL 0 0 0 0 . Q. . n
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FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0 0 0 0 0 n

POSITIONS:

FULL-TIME 0 0 0 0 0 n

PART-TIME

T E MPOR AR Y

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.) The bill releases liability of an owner the 
owner s agent, and the agent of the transferee with an interest in real property, 
from disclosing certain facts in real property transactions. Although the bill 
affects real estate licensees, the bill does not impact the licensinq of real 
estate agents.

Prepr.ied By: Jennifer Strlckler, Administrative Off leer Phone: 465-PI 44______________

Division: Occupational Licensinq Dale: 3 j 2 .3 -1 5V______________

Approved by Commissioner:  Glenn A. Olds___

Agency: Department of Commerce & Economic Development  Dale: "*>" £ '* ’'" ‘7 /______

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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Alaska State Legislature
Senator Drue Pearce, Chair 

Senator Virginia Collins, Vice Chair 

Senator Dick Eliason 

Senator Rick Halford 

Senator Jay Kerttula

S E N A T E  L A B O R  A N D  C O M M E R C E  
C O M M I T T E E

WHILE IN JUNEAU 

P.O. BOX V
JUNEAU, ALASKA 99811 

(907) 465-3844

3111 C STREET, SUITE 150 

ANCHORAGE, ALASKA 99504 

(907)561-2018

TO: R e p r e s e n t a t i v e  D a v e  D o n l e y

FROM: S e n a t o r  D r u e  P e a r c e

DATE: M a y  14, 1 9 9 1

RE: S c h e d u l i n g  o f  P s y c h o l o g i c a l l y  I m p a c t e d  P r o p e r t i e s  B i l l
( S B - 1 8 7 ) .

S e n a t e  B i l l  187 w a s  r e q u e s t e d  b y  t h e  A l a s k a  A s s o c i a t i o n  of 
R e a l t o r s  i n  a n  e f f o r t  t o  b r i n g  s t a t e  l a w  i n t o  c o m p l i a n c e  w i t h  
f e d e r a l  law.

C u r r e n t l y ,  u n d e r  f e d e r a l  law, if a s e l l e r  o r  h i s  a g e n t  d i r e c t l y  
o r  i n a d v e r t e n t l y  d i s c l o s e s  t h a t  a p r e v i o u s  i n h a b i t a n t  o f  a 
p r o p e r t y  h a d  A I D s  h e  is in v i o l a t i o n  o f  t h e  F e d e r a l  F a i r  H o u s i n g  
A c t  o f  1 9 6 8  A m e n d m e n t .  T h e  f e d e r a l  l a w ' s  i n t e n t  is t o  p r o t e c t  
h a n d i c a p p e d  i n d i v i d u a l s  f r o m  u n f a i r  h o u s i n g  d i s c r i m i n a t i o n .

U n d e r  A l a s k a  s t a t e  t o r t  law, if a s e l l e r  o r  h i s  a g e n t  d o e s  n o t  
d i s c l o s e  " m a t e r i a l "  f a c t s  t h a t  a f f e c t  t h e  v a l u e  o f  t h e  p r o p e r t y  
u n d e r  n e g o t i a t i o n ,  h e  c a n  b e  s u e d  f o r  t h e  d i f f e r e n c e  i n  p e r c e i v e d  
v a l u e .  A  " m a t e r i a l "  f a c t  is b r o a d l y  d e f i n e d  b y  s t a t e  c o u r t s  to  
m e a n  a n y t h i n g  t h a t  a f f e c t s  t h e  p r i c e  a r e a s o n a b l e  c o n s u m e r  is 
w i l l i n g  t o  p a y  f o r  a p r o d u c t  o r  s e r v i c e .

S e n a t e  B i l l  187 w i l l  m a k e  t h e  f o l l o w i n g  f a c t  " i m m a t e r i a l " :  T h e
d i s c l o s u r e  o f  a n y  i n f o r m a t i o n  t h a t  is d e e m e d  d i s c r i m i n a t o r y  u n d e r  
t h e  U . S .  F a i r  H o u s i n g  A c t  (42 U. S . C .  3 6 0 1  - 3631).

W o u l d  y o u  s c h e d u l e  t h i s  b i l l  f o r  a h e a r i n g  in H o u s e  J u d i c i a r y  
C o m m i t t e e  as  s o o n  a p o s s i b l e  p e n d i n g  a r e f e r r a l  f r o m  t h e  H o u s u  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e .
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Date of Committee Action:

The LABOR AND COMMERCE Committee considered: CSSB 187(JUD)

CS FOR SENATE BILL NO. 187 (JUDICIARY)
FAILURE TO DISCLOSE: SALES OF REALTY 

"An Act relating to certain failuies to disclose in real property transactions."

R E C O M M E N D A T I O N S :  [ ] the same tide
be replaced with I ] a new tide

[ ) have attached amendments(s)

[ ] do pass

[ ] d^not pass

[ ufno recommendations
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SIGNING DOJ’ASS



IIP

rz.1
WALTER J. HICKEL, G O VERNO R

DEPT. OF HEALTH AND SOCIAL SERVICES

DIVIS ION OF PUBL IC  HEALTH  
SECTION OF NURSING

JUNEAU HEALTH CENTER 
320 WEST WILLOUGHBY 
SUITE 202
JUNEAU, ALASKA 39301-1777 
PHONE: (907) 586-3736

M E M O R A N D U M

DATE: MAY 17, 1991

TO: Representative Pat Parnell

FROM: Fran Kinkead
Public Health Nurse

SUBJECT: SB 187

Human immunodeficiency virus is a virus that causes AIDS. Regarding ways the HIV 
virus can be transmitted:

1) Blood to blood: Infected blood from one individual coming in contact 
with blood from another individual ie;

Sharing IV drug needles, ear piercing and tattoo needles, razor 
blades, tweezers and tooth brushes (if bleeding gums). Through
organ donors and blood products before 1985.

2) Sexual Contact:

Exchange of vaginal secretions or semen through unprotected 
oral, vaginal or anal sex.

3) Perinatal Transmission:
Acquired in the womb, before birth during birth or through breast 
milk.

There is no evidence that HIV can spread through body fluids like saliva, tears,
urine, feces and sweat. HIV is not spread through routine contact in households,
schools, work places or public settings.

Sue enclosed

FK/kmlc
cc: Mary O'Bryan

(XVI 4 V L H



-..REALTOR-^-

741 Sesame Street, Suite 100 • Anchorage, Alaska 99503 

Telephone 907-563-7133'

ALASKA ASSOCIATION OF REALTORS, INC?

March-13,. 1991

 - Senator Drue Pearce_____________
 Alaska State Legislature________

   JPaQJBOitY ___
 JurieaM JC 99au_____________
  -TeLefax .4 6 3 ^ 5 3 5 2 -------------------------

Re:'- 5.B. 18 7 ------

 DearSenatorRearce:------------------------------  —

The' Alaska “Association of 'REALTORS®' Is writing' in support of S.B. 187.’"
 jPO..Jct_relatjng to. ..the . disclosure ..of certain .facts in. .real property •
  . Jransactions;’  ____ _________  . _  . .................................... ..

.... Jtlls_sho.rl_M L -if...enacted,...would, serve to. clarify, the duties and
. . responsibilities, of._r.ea1 .property owners and.real-estate agents with 

regard to disclosure of certain facts surrounding so-called 
• • "psychologically impacted" properties.

Currently, fourteen other states have this type of legislation in place. The 
Alaska Association of REALTORS® supports S.B. 187 and urges the 
legislature to act on passage of this bill.

Sincerely,

c o u n t s

/
Dea Turner
Executive Vice President

The Voice f o r  Rea! E s ta tem in Alaska R EA ITO R 1 i)  a  ru q .u o red  m am  w n.ch  idanM ias a  p io la t i io n a l  in 
a tfa ta  » n o  lu M c '.o e i  u  a  tm e t  C o d a  ol E t n c t  a t  •  m o m o ar 01 ina NATIONAL ASSOCIATION O F  REALTORS’



[ 741 Sesame Stroot, Suite 100 • Anchorage, Alaska 99503 

Telephone 907*563-7133

ALASKA ASSOCIATION OF REALTORS, INC.!

REALTOR s

DATE: March 18, 1991

TO; Senator Drue Pearce

FROM: Dea Turner 1 )\‘
Executive Vice President

SUBJECT: S.B. 187

In response to your request for an analysis of the proposed legislation, the 
Alaska Association of REALTORS® offers the following.

Enactment of S.B. 187 serves several important functions. First, it 
provides protection to an owner's interest in real property in that it limits 
the stigma that may be attached to a particular property through the acts 
of the former owner, or by events that may have occurred on the property. 
Acts or occurrences are not "material facts" that should have any bearing 
on establishing the value of a property. Likewise, the value of a property 
should not be Indefinitely affected by an act or occurrence that may have 
taken place years previously. In short, this bill protects an owner's ability 
to receive fair market value for the property at time of sale or rental.

Secondly, S.B. 187 protects both an owner and his agent or representative 
from inadvertent violation of the Fair Housing Act of 1968 amendment, 
which establishes certain groups of people that are protected from 
discrimination, One of these groups is handicapped individuals, which 

includes victims of AIDS.

On May 9, 1990, HUD's General Counsel. Frank Keating, made the following 
statement in a letter to the National Association of REALTORS®: "We 
agree that unsolicited statements made by a real estate broker or agent 
that a current or previous occupant of the property has AIDS would violate

The Voice fo r Real Estate™ in Alaska
H e A lT O A >  ii  a rag tttrtu  m am  w h<ti ■fiant't a* a p -o ia n -o r a i io  

<*»i » m m « w ro  Ju o  to a  w e t  C o d a  of Ktr-.f * a t  a marnot*

et ina n a t i o n a l  a s S O v. A T iC N  C F  n E A U TO ftS’



Senator  Drue  Pearce
„ | 1a r c h  1 8 ,  19 9 1

Page 2

the (Federal Fair Housing Act). A broker's unsolicited statements to a 
prospective buyer or renter would indicate a discriminatory preference or 
limitation based on handicap." In this same letter, Mr. Keating went on to 
say that if asked whether an occupant has AIDS, a broker should decline to 
respond.

Finally, this-bill reiterates for real estate agents as seller’s/owner's 
representatives their fiduciary obligation to protect the client's 
confidences and not to disclose anything that would harm the client.

At the present time the following states have adopted similar legislation: 
Nevada, Connecticut/California, Rhode Island, Georgia, Oklahoma, Oregon, 
South Carolina, North Carolina, Florida, Hawaii, Texas, Illinois, and New 
Jersey.

We hope this clarifies for you the positive effect this legislation would 
have.
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Director’s Report 
Between a Rock and a Hard Place

by Mary Bettis, The Bettis Co.

I

A new area of disclosure issues Is emerging — psycholog­
ically impacted (or stigmatized) property — which involves 
disclosure of facts not associated with the real estate itself, 
but rather facts about the owner or occupant of the property.

R E A L T O R S  FIND T H E M S E L V E S  1:: 
B E T W E E N  A  R O C K ...

Would you as a REALTOR disclose to a potential 
buyer or tenant that occupants of.a residence have or 
had AIDS? Would you disclose tne fact that the prop­
erty was the site of a homicide, other felony, or a suicide? 
What is your responsibility to seek such personal infor­
mation about the seller or previous tenant? Might it be 
considered a material factor7

... A N D  A  H A R D  P L A C E

If you were to disclose such psychological factors, 
would you be guilty of discrimination, or of invasion of 
privacy? By merely bringing up the matter in your dis­
closure, would you create or keep alive a stigman —

• feelings that adversely affect the value of the property? 
Would you violate your responsibility to your owner/ 
client? .

My partners and I discovered first hand the adverse effect 
of keeping a stigma alive. Three years ago, a woman arid her 
two children were murdered in an apartment building which 
we own. Everyone, tenants and neighbors as well as our­
selves, were determined to cooperate with the police investi­
gation in any way possible. The apartment was sealed and 
the area cordoned off.

There was a prolonged investigation and notoriety. Ten­
ants moved and were difficult to replace. Finally, when a 
relative of the victims was apprehended, tried, and convicted 
for tne crime, and the victims’ apartment was made new from 
the wallboard out, we thought we could put the matter 
behind us.

But soon after the conviction, the victims' husband and 
father called the new tenants living in the apartment. He told 
them his wife and children had been murdered there, and 
wondered if he could come over and look around one last 
time before leaving town. The tenants gave their moving 
notice that day.

On advice ofcouncil, we have since disclosed the matter to 
every prospective tenant. In doing so, we feel wc needlessly 
keep alive the psychologically chilling effect, sabotage our 
efforts to create a pleasant environment, and adversely affect 
the value of our property.

IS DISCLOSURE REQUIRED ...?

Much of the concern with the question of disclosure 
began with Rcedv. King, 145 Cal. App. 3rd 261 Rprt. 
130 (1983), a California court case, regarding the sale of 
a home in which a woman anti her four children had 
been murdered 10 years prior to the sale. Neither the

seller of nor his agent informed the purchaser that the 
murder had taken place. Both the seller and agent repre­
sented that the house was in good condition and fit for 
an alderly lady living alone. After the purchaser moved 
in, she was informed by the neighbors that no one had 
been interested in purchasing the property because of 
the stigma following the murders. The buyer sued alleg­
ing the property was worth less because of the murden.
The trial court dismissed the case. But on appeal, the 
court held that a vendor of real property has a duty to 
disclose to the purchaser facts materially affecting the 
value of the property when the facts arc known only to 
the vendor and are not readily detectable by the pur­
chaser.

This case was the first to find a cause of action for the 
‘ failure to disclose a stigma attached to a residential 
property. The same line of reasoning could be used for 
failure to disclose the stigma that might attach to a 
residence as a result of habitation by an AIDS victim.

The Reed v. King case was cited in a civil action in- .
volving the sale of a home in California. In Roberts v. (
Heramb, slip op. no. 5943942, the purchaser sued to 
rescind a purchase agreement and recover a 510,000 

. escrow desposit when she learned of the death of one of 
the sellers of hepatitis and the illness of the other seller 
with pneumonia. The purchaser suspected that at least 
one of the sellers had AIDS. The case was settled out of 
court. It has no value os precedent. But it did show that a 
complaint could be filed based on an allegation that the 
seller failed to disclose the habitation of an AIDS victim 
in a residence for sale.

O R  IS D I S C L O S U R E  PROHIBITED...?

In response to the problem, California enacted legisla­
tion which provides that no cause of action shall arise 
against ft seller of real property, or his agent, for a failure 
to disclose deaths which occurred on the property more 

• than 3 years prior to sale. The California statute also 
provides immunity for failure to disclose that a prior 
occupant had, or was suspected to have, AIDS.

The Federal Fair Housing Act of 1968 amendments, 
effective March 12,1989, include the handicapped as a 
new protected class. Real estate agents and brokers are 
prohibited from discriminating agains the handicapped 
(which can include persons with AIDS) in the sale or 
rental of real property. Although the legislation does 
not directly address the issue of whether u real estate J
licensee can, without being specifically questioned by a \
potential buyer, disclose that an occupant of a property 
for sale had or was suspected to have AIDS, such a 
disclosure could be considered a discriminatory action 

. which is clearly prohibited by the Federal Air Houjing
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Act. However, neither the Aci-iyor, Ihe .regulations,.., - 
makes cleara licensee  ̂course ©faction if directly asked : v 
by a potential buyer whether the property has been the 
home of an AIDS victim.

In respohietbthe problemt-The National Association of 
Realtorsudopteid-a policyand model legislation. AnitaBates 
and herrommittfee got toworlcswing a sponsor to introduce 
a bill in-Juneau this Session. The text of the policy and model 
legislation follows:Kovi.; Orti FIND TKEM5E •' *
N A T 1 0 N A L  ASSOCIATION O F  
R E A L T O R S ©  POLICY:

. of Chapter.

" v a . .- ._  t v . - . .

Psychologically tmpiifciid Ih'bpfcrtief -

The NATION^.ASSQCIA^PNDFR^^TORS® en­
courages states.to adopt legislation to declare that all psycho­
logical impectSror'Stigntaa ; which, art.associated with real 
property ate not material facts and need not be disclosed to a 
potential purchaser or lessee. (1989 Statement of Policy, 

. page 14). A K D  a  hA i';;.' .* _  ;

N A T I O N A L  ASSOC1ATION-QF-' ...
REALXORS©^CTiyiTV^;

In addition-’to •theipolity-statement,.the NATIONAL 
ASSOCIATION OF REALTORS®.has provided each state 
REALTOR© Association with the following model legisla­
tive language on Psychologically Impacted Property:

The following language is proposed to bc.drafted into bill 
form appropriate to thelegislati.vestyle of the state to amend 
the real estate license-lawi^rrs. .• : : .

i- — &••».- cvei' orti .
^ersctiirm.ne; -r ■

T O IM Y  T U R I N S K Y

Slal< Firm

I 'HomfOwiwr's 
Insurance 

563-2960
k.

ItAM MIN

d S b
Imuranes Co.Oloomlnglon. III. I

R E S C O / R E A L  ESTATE SERVICES 
C O R P O R A T I O N  

1844 W. Northern Lights Boulevard 
Anchorage, Alaska 99517 

(907) 274-7636

APPRAISERS  -  COUNSELORS 
John R. Dillman, MAI 

Franklin M. King, Jr., MAI 
Michael \V. Collins, MAI 

Allen Bergstrom. MAI 
Julie C. Dinneen, MAI 
Paige R. Hodson, RM

AFFILIATE 
William Wakeland, MAI

SER VISG ALASKA SINCE 1969

Sections-----
State of _ — :
(19 .), are hereby amended to read as follows:

of the laws of the
the Real Estate Licensure Act of

(1) Section. The fact orsuspicion that a property
might be or is psychologically impacted, such impact 
being the result of facts or suspicious, including but 
not limited to:
(a ). that an occupant of real property is, or wax at any 

. time juspected to be, infected or has been infected
. r...wit.lv Human Immuno-deficicncy Virus or diag- 
. -.posed with Acquired Immune Deficiency Syn- 

in. drome, or any other disease which has been
. determined by medical evidence to be highly-

unlikely to be transmitted through the occu- 
-:ti.pancv of.a dwelling place; or
(b). .that the property was.- or was at any time sus- 
... pected to have been, the site of a homicide, or

other felony or asuicide; is not a material fact that 
must be disclosed in a real estate transaction.

(2) Section - No cause of action shall arise against-
an owner of real estate or his or her agent for the 
failure to disclose to the transferee that the transferred 
property was psychologically impacted as defined in 
Section of this Chapter.

(The National Association of Realtors provided the 
background information for this article.)

%sm£, T itle  Company
d t l a c k a

For that personal touch 
with your escrow questions 

or problems, call 
Vicki Simonis, 

Escrow Specialist, 
to assist you.

i

"Our customers are the 
most important part 

of our business

1001 E. Benson Blvd. 
Anchorage, AK 99508 

Phone (907) 563-LAND (5263) 
Fax: 277-4138
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HUD Says AIDS Disclosure
-T r-Ga#Vi6iate Title VIII

, , Robert JX  Buam , Deputy General Counsel

'V

TVttOlC'F
The- NATION Ai.ASft'iC. AT’Cv. £-••• : ••■- •- 

raurrncr st?V:n ?  pfUtC;mo;U-g$fp]Cjdng~. . 
lor:;-: confronting real-estate i>:..•
— err. r.vbrokcrs.and-.theit legal counsel • - 
r.o'.cr.'..c.is the.relationship-between the 

recent changes to Title VIII con- 
r iained in the.Federal Fair 
' ’, ̂Housing Act; Amendments of 
- —  1988 and state tort law.
• ^.-NowhereJ&this ambiguity more 

S?r'C ncute than over-the question of
r - ’ ' when,-if ever; a'rttiT estate'•  ....
■ rr.- broker may disclose that an 
f owner. or ,occupant of a,dwelling

.‘.'JJiias,',or recently died.from, AIDS 

.. Y. .or ari AIDS related Illness. The 
Issue arises from a direct con­
frontation between two well 
established public policies. The 
first is the policy of non-discri­
mination against persons with 
handicaps reflected in the recent 
Title VIII amendments. A 
second, and arguably conflicting, 
public policy is reflected in the 
evolving common law of misre­
presentation, and the broad 
consumer protection statutes 
adopted by many states prohibit­
ing acts or omissions that are, or 
can be, misleading or deceptive. 
The key issue in most misrepre­
sentation or consumer fraud 
cases is whether the alleged 
statement or omission was 
'material.'' A 'material" fact In 
turn is broadly defined to mean 
anything that bears upon the 
price a reasonable consumer Is 
willing to pay for a product or 
service.

Broadly construing the 
“'materiality’ concept, a credita­
ble argument can be made that a 
property owner’s AIDS condi­
tion is material given the fear, 
albeit irrational, held by some 
persons that AIDS can be trans- 
milted by casual contact 
notwithstanding the overwhelm-.... 
ing scientific evidence to the 
contrary, and also the social 
stigma attached to homosexual­
ity and Intravenous drug use 
through which AIDS is known 
to be communicated. The argu- - .. 
ment that an owner’s AJDS 
condition is a material fact is 
also bolstered by decisions such 
as Reed v. King, 145 Cal. App.
3d 261, 193 Cal. Rptr. 130 
(19S3), which held that a murder 
occurring on the premises

several years earlier could be a 
material fact If the plaintiff 
could prove a loss of market va­
lue attributed to the property's 
stigma. . .
Given the conflict between the 

competing public policies of 
non-discrimination against AIDS 
victims in the provision of real 
estate related services, and pro­
hibiting the withholding of 
material facts from consumers 
about products and services for 
sale, the National Association 
sought an opinion in January of 
1990 from the General Counsel 
of the Department of Housing 
and Urban Development con­
cerning whether, and under what 
circumstances, the federal fair 
housing laws prohibit a real 
estate broker from disclosing

JniTtifs {baue:; -Y YY .Y • - - •>»//.
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:;: The NationaT^Associatian’s 
•'concern, therefore, b not with 
the substance of HUD’s advice 
regarding the. proper.response to 
a buyer’s direct question about 
an occupant’s AIDS condition, 
but rather HUD’s. rationale for 
Its advice. In his May letter, Mr. 
Keating state# that a real estate 

• broker ’may run afoul of the Act 
.-hy.aiding-a-buye^ot-renU'-r4ft- 
steerlng clear of properties 
'-ONVncd or occupied-by people
- with-AiDSr’ •'Mr. Keating fu r-
: ther.stated that once a broker is 
• aware that’a'btiyer harbors a 
.'.preference. not to dive ifl br 
s around-a home occupied by an 
'AIDSivictim/the broker may not 
cooperate with the buyer by 
: identifying prope/Ues- to pursue 
•oTavoid.'. > c:uosr-. .
- This rationale implicitly • 
adopts the view that any refer­
ence to the protected status of a 
person living in or-around a 
dwelling violates Title VIII, even 
if the Information Is truthful and 
provided only In response to a 
direct unsolicited question from 
a buyer. This construction of 
Title VUT reflccts an assumption 
that TUN VIII limits a broker’s 
ability to cooperate with a buyer 
who is exercising his or her own 
freedom of choice in housing -
a right supposedly guaranteed by 
Title VIII.
One will not find any provi­

sion in Title VIII, or its 
legislative history, that suggests 
that the Act contains any limita­
tion upon a homcseeker’s 
freedom to choose where he or 
she will live. To be sure, an 
owner's freedom to sell or rent 
to whomever they choose is 
directly restrained by Title VIII, 
and any broker who cooperates 
with an owner to discriminate 
against a homeseeker unques­
tionably violates Title VIII. But 
cooperation with a homeseeker 
is not equally constrained. So

long as a homeseeker's freedom 
of choice is not limited by an 
owner; broker, property manager 
or any other person providing 
real estate related services, a 
homeseeker is free to choose 
where to live, even if that choice 
is based upon criteria an owner 
is expressly forbidden to employ 
in choosing to whom to sell or 
• rent. Therefore, if a homeseeker 
is free to make a housing choice 
based upon criteria otherwise 
foreclosed to an owner, a real 
estate-broker who provides 
truthful information, upon re- 
•quest, to a homeseeker to allow 
him or her to exercise their 
freedom of choice cannot violate 
the Act-.- By analogy, one cannot 
•com..iit a crime by aiding and 
•abetting an otherwise lawful act 
"Aiding and abetting* is a crime 
only if the underlying act is also 
a crime.
In conclusion, the weight of 

authority supports the view that 
an occupant’s AIDS condition, is 
a fact that a real estate broker 
does not have any duty to dis­
cover, or if known, to disclose to 
any prospective buyer. These 
are also facts that need not, and 
should not, be disclosed even if 
the broker is asked a direct 
question by a homeseeker.
What still remains unclear is 
whether this course of conduct is 
dictated by concerns about pro­
tecting the occupant’s right to 
privacy in areas not material to 
a real estate transaction, or by 
an interpretation of Title VIII 
that Imposes liability upon a 
broker for assisting a home­
seeker who has freely and unila­
terally chosen to lake racial, 
ethnic, or handicap considera­
tions into account in selecting a 
dwelling.*
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that a homeowner, or someone 
In-The owner’s household has, or 
died from, AIDS. On May 9, 
1990, HUD’s General Counsel, 
Frank Keating, responded to the 
National Association's inquiry.
In that response, Ml Keating 
made the following.unambiguous 
statement:

gate and disclose whether an 
— occupant- ofLsutwelllnghas-AIDS- 
on the ground-thafAlDS is 
•material1’ fact in a real estate 
transaction.

"m. we agree that unsolicited 
statements made by a red 
estate broker or agent that a 
current or.previous occupant 
of.the property has AIDS! 
would violate the. [federal Fair 
Housing Act], A broker’s 
unsolicited statements to a**, ‘ v 
prospective buyer or renter 
would-indicate a<-dlscrlmlna> 
tory preference ior HmltaiJon 
based:oir:handIcflp.!!:&.
.i i.rc ri^.no/un:1 
This, portion of Mr. Keating’s 

response is consistent with the 
position: the National Assoria- 
tion took in its January, 1990 
inquiry. letter. ,;In the National 
Association’s view, an unsoli­
cited reference by a real estate 
broker to the handicapped status 
of an occupant of a dwelling . 
could be construed as a notice 
or statement that the property 
should be avoided because of 
the occupant’s handicap and, 
therefore, violate Section 804(c) 
of Title VIII.- It is also possible 
that such a reference could be 
construed as an attempt to steer 
a prospect away from a dwelling 
based upon handicap in viola­
tion of Section 804(a).
HUD’s position that unsoli­

cited disclosure of an occupant’s 
AIDS condition violates the 
federal fair housing laws is 
strong persuasive authority for 
the proposition that the federal 
fair housing laws preempt any 
interpretation of state statutory 
or common law that might 
impose an affirmative duty upon 
a real estate broker to invcsti-

— ~-J'.~jpXxbwkec.is- oskecL^.. 
whether an occupant has 

AIDS they should decline to 
respond."

Consequently, real estate 
brokers should be counseled that 
they do not have any duty to 

’ investigate whether an occupant 
has AIDS and, indeed, should 
scrupulously avoid making any 
inquiries that are likely to elicit 
this information. - Likewise, if a 
real estate broker unavoidably 
learns that an occupant has 
AIDS, the broker does not have 
any affirmative duty to disclose 
that information while market­
ing the property. Hence, the 
obligations regarding an 
occupant’s AIDS condition are 
no different than obligations 
regarding an occupant’s race or 
religion. Clearly a broker does 
not have any duty to discover an 
occupant’s religion, or disclose 
that fact, if known, to prospec­
tive buyers.
Uncertainty still remains, 

however, concerning the broker’s 
liability under the federal fair 
housing laws for responding 
truthfully and objectively to a 
buyer’s direct inquiry concerning 
whether a dwelling occupant has 
AIDS. In his letter, Mr. Keating 
offers his advice that if a broker 
is asked whether an occupant 
h3$ AIDS they should decline to 
respond.
This is sound advice for a 

variety of reasons not directly 
related to liability under the fair 
housing laws. Brokers who list 
property for sale or rent owe

fiduciary duties to owners under 
... the common law.of agency,. . . 
These'fiduciary duties include a 
duty to safeguard a client’s 
confidences and secrets. An 
occupant’s AIDS condition cer­
tainly could be reasonably 
construed to be information 

’’“ ‘protcaed’ froin 3Iscfosure'"*,*‘
.. without the client’s prior 
consent. A person’s private 
medical history also could be 
construed as information suffi­
ciently personal to justify an 
Invasion of privacy claim if 
disclosed without prior consent 
For these reasons, the National 
Association agrees that brokers 
should not disclose a seller’s 
AIDS condition, even if asked by 
a potential buyer. The National 
Association's advice to brokers 
who unavoidably learn of an oc­
cupant’s AIDS condition, and 
who are subsequently asked an 
unsolicited question by a pro­
spective buyer about that 
condition, is to respond by 
advising the buyer that the 
broker’s company has a policy of 
not addressing that subject one 
way or the other. If the buyer 
believes this information is 
relevant to their purchasing 
decision they must pursue that 
investigation on their own.

• . ‘.PieVs# ?£,
'and Boord le g i l fcoun«w:ri*eord»ftt
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WHY DO I NEED 
TO KNOW ABOUT 
HIV INFECTION 
AND AIDS?
L ike many diseases, H IV  
in fe c tion and A IDS are 
preventable. I t is estimated 
that between 945,000 and 
1.5 m ill io n  people in  the 
Un ited States are in fected 
w ith  hum an imm unode ­
fic ien cy v iru s (HIV), the 
cause o f A IDS . Many of 
these people got in fected 
before they knew about 
A IDS and the steps they 
cou ld take to pro tect them ­
selves and o-hers. W h ile i t 
can be d is tu rb ing to th in k 
about A IDS and consider 
your risk , ge tting up-to-date 
in fo rm a tion is the firs t step 
toward pro tecting yourself.

WHAT IS AIDS?
A IDS stands for Acqu ired 
Imm une Defic iency Syn­
drome. I t is a serious con­
d itio n that weakens the 
body's im m une system, 
leaving it unable to fig h t o ff 
illness. People w ith  A IDS 
experience certa in life - 
th reaten ing in fections and 
cancers tha t make them 
very sick and can even­
tu a lly k i l l them .

WHAT CAUSES AIDS?
A IDS is caused by a v irus 
know n as the Hum an 
Im m unode fic ie r.:y V irus, 
or HIV. H IV  is sometimes 
called the "A IDS v iru s ." 
Th is v iru s damages the 
cells in  the im m une (de­
fense) system tha t fig h t o ff 
in fections and diseases. As 
the v iru s gradua lly destroys 
these im po rta n t cells, the 
im m une system becomes 
less and less able to pro tect 
against illness. Typica lly, 
HTV lives in an in fected per­
son's body fo r months or 
years before any signs of 
illness appear.

IS THERE A CURE 
FOR HIV INFECTION 
AND AIDS?
C u rre n tly there is no way 
to get rid o f a ll the virus 
once a person is infected. 
However, new medicines 
con slow the damage that 
HTV causes to the imm une 
system. A lso, doctors are 
ge tting be tte r at trea ting 
the illnesses that are caused 
by H IV  in fec tion . M any 
people now consider H IV 
in fe c tio n a manageable, 
long-term illness.

A N S W E R S
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HOW DO PEOPLE 
BECOME INFECTED 
WITH Hiv-:
Tins virus' is spread through 
the blood, semen |cum), 
and vaginal secretions of • 
an HIV-infected person. 
People put themselves at 
risk for getting H IV in fec­
tion when they have contact 
with these fluids. This can 
happen by engaging in spe­
cific sexual and/or drug 
use practices. Also, HIV- 
infec-ted women can pass 
the virus to their newborns

‘ during pregnancy and ch ild ­
birth. Lastly, some people 
who received blood prod-* 
ucts between 1978 and 198s 
got infected blood. Now a ll 

o donated blosfd is screened 
for HIV.
Many people do not know 
they have this virus and 
therefore may unknowingly 
pass it to others. This is 
because they usually look 
and feel fine for many years 
after HIV infectiorhuccurs.

Drugs, Sex, and H I V
• People can get infected 
with HIV through sharing 
needles, cookers, or cottons 
Iworksl with someone who 
is infected. This can happtn 
even when the person pass­
ing the works looks clean 
and healthy.
• Some people stopped 
shooting and/or sharing 
work;»manv years ago and 
do not realize that they 
may have become infected 
with HIV back when they 
weje still shooting drugs. 
They also mav not realize 
they are passing it through 
unprotected sex now
Pregnancy and H I V
• More than a third of all 
babies born to an H[V- 
infected woman w ill have 
the virus and eventually 
get sick .

WHAT ABOUT 
GETTING AIDS •' 
FROM BODY FLUIDS 
LIKE SALIVA'

SexancfHIV

• Both men and women can 
pass HIV to a sex partner, 
whether the partner is tfic 
same sex or the opposite 
sex. This can occur during 
unprotected anal, vaginal, 
and ora l (mouth) sex 
through contact with in- 
'fected semen (cum), blood, 
or vaginal secretions.

Although sm all amounts 
of H IV  have been found 
in body;fluids like saliva, 
feces, urine, tears, and 
sweat, there is no evidence 

. that H IV can spread through 
these bodv fluids.
Bv now, H IV has been the 
subiect o l more research 
than most other diseases in 
history. Medical science is 
confident about these basic

. A N S W E R S
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facts: You can 't get HTV or 
A IDS from  touch ing some­
one, th rough sharing item s 
such as cups or pencils, 
or th rough cough ing or 
sneezing. H IV  is no t spread 
through rou tine contact 
in restaurants, workplaces, 
or schools.

There has never been any 
danger o f becom ing in fected 
w ith  H IV  from  donating 
blood. The needles at blood 
co llec tion sites in  the 
Un ited States are never 
used tw ice .

COULD I BE AT RISK 
FOR HIV INFECTION 
AND AIDS?
U n til they know someone 
who has it, many people 
th in k th is disease can 't 
happen to them . U n fo r­
tunately, i t can and does 
happen to a ll k inds of peo­
ple. By care fu lly look in g at 
your curren t and past sexual 
and drug practices (and your 
transfusion his tory), you 
can get a p ic tu re of your 
r is k fo r HIV. A lso you can 
figure ou t what you can do 
to reduce your fu tu re r is k 
fo r H IV  in fection .

WHAT CAN I DO 
TO AVOID GETTING 
HIV INFECTION? 

SIX WAYS TO 
REDUCE RISK
L Sex. M any of the th ings 
tha t feel good are safe 
because no blood, semen 
(cum), or vaginal secretions 
get in to the body. Th is in ­
cludes hugging, cuddling, 
masturbating , kissing, 
fantasizing, body-to-body 
rubbing, and massage.

2. Safer Sex. Unless you're 
100% sure your sexual pa rt­
ner is no t in fected w ith  HTV, 
reduce you r ris k by using
a latex condom (rubber) 
on the penis from  start to 
fin ish i f you decide to 
have anal, vaginal, or oral 
(mouth) sex.

3. A fte r condoms, fo r vagi­
na l sex the spermicides 
found in b ir th  contro l 
foams and je llies arc con­
sidered the next best pro­
tection against HTV and 
other STDs. Spermicides 
offe r less pro tection than 
condoms and are more ef­
fective when used along 
w ith  co n d om s -n o t in 
place of them .

4. I f you use a lubricant, 
use one tha t is water-based. 
Lubricants con ta in ing o il 
(such as Vaseline) can dam ­
age the condom and m igh t 
cause i t to break. Learn to

A N S W E R S
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ta lk withfyour partner about 
condoms and safer sex The 
adiustment to condom use 
can be hard tor everyone.
5. If you shoot drugs, seek 
help. And never share 

■needles. If you do share 
works, clean it with a so­
lution of 10".. bleach and 
water before each use.
(). Avoid mixing alcohol or 
other drugs with sexual ac­
tiv itie s -th ey  might cloud 
vour lodgment and lead you 
to engage in unsale sexual 
practices

IS T H E R E  A 
R E L A T IO N S H I P  
B E T W E E N  H IV A N D  
O T H E R  SEX U A LLY
t r a n s m i t t e d

D IS E A S E S ’

Yes. Sexually transmitted 1 
diseases (STDsI do not by 
themselves lead to HIV 
infection or AIDS But the 
presence of certairf STDs 
increases the risk of getting^ 
HIV infection during con 
tact with an HIV-infected 
person. Infection with cer­
tain STDs results in the 

' presence of sores on or in 
the anus, vagina, or penis 
that permit the vims to 
enter the blood system more 
casilv. These STDs include 
syphilis, genital herpes, 
and chancroid See a health 
care provider for testing and 
treatment it you think you 
might have any STD.

H O W  C A N  1 T E L L  
IF 1 H A V E  H IV  
I N F E C T I O N ’

The on ly way to know for 
sure it you have this virus 
is by takiryg a blood test 
called the "H IV  Antibody 
Test." Some people call 
it the "A IDS Test," even 
though this test alone can­
not tell you it you have 
AIDS. The "H IV  Test "can  
test for antibodies to the 
AIDS virus and w ill tell 
you if you arc able to pass 
it to others in the wavs a l­
ready described. The HIV' 
test is not a part of your 
regular blood tests y o u  

have to ask tor it by name.
It is a very accurate test 

•

If your test result is "posi­
tive." it means you have 
HIV infection and could 
benefit from special medi 
cal care. Additional tests 
can tell you how strong vour 
immune (defense) system 
is and whether drug therapy 
is indicated. Some people 
stay healthy for a long time 
with HIV infection, while 
others develop serious i l l ­
ness and A IDS more rap­
idly. Scientists do not know 
why people respond in very 
different ways to HIV . , 
infection.

A N S W E R S
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I f your test is "negative ," 
and you have no t had any 
possible r is k fo r H IV  for s ix 
months p rio r to ta k ing the 
test, i t means you do not 
have H IV in fection . You 
can stay free o f H IV  by fo! 
low ing prevention guide­
lines. (In the past five years, 
one study indicated that a 
few people w ith  H IV  in fec ­
tio n took longer than six 
months to test "pos itive ." 
Th is is an extreme ly rare 
possibility.)

Less than 2% o f a ll people 
who test fo r H IV  get an 
"inconc lus ive resu lt." Th is 
means the test cannot 
determ ine whether o r not 
they have the virus . Repeat 
testing is recommended.

SHOULD I TAKE 
THE HIV TEST?
Recent gains in H IV  m ed i­
cal care and treatment have 
increased the benefit of 
learning whether you have 
H IV  in fec tion even before 
symptoms o f illness appear. 
Also, if you are planning 
a pregnancy, you and your 
partner may want to know 
if c ither of you is infected 
before conceiving.

Individuals who arc p lan­
n ing to be tested should be 
sure that counseling is pro­
vided, both before and after

the test. Consu lt w ith  a 
health care provider w ith  
experience in  H IV  care 
or ca ll your local health 
department.

You can ca ll the Nationa l 
A IDS H o tlin e at 1-800- 
342-A IDS to discuss tpst- 
ing, and to get the name 
of the test site nearest you. 
M any test sites provide free 
testing and counseling. Ask 
fo r more lite ra tu re on H IV  
testing.

IF I AM HIV POSITIVE, 
WHAT SHOULD I DO?
I f you've tested positive for 
HTV, consider the fo llow ing :

• See a health care pro­
fessional fo r a complete 
medica l work-up fo r H IV  
in fe c tion and advice on 
treatment and health m a in ­
tenance. Make sure you 
are tested fo r TB and other 
STDs. For women, th is 
includes a regular gyne­
colog ical exam.

• In fo rm  your sexual part- 
ner|s) about th e ir possible 
r is k fo r HIV. Your health 
department has a partner 
no tific a tio n program that 
can assist you.

• Protect yourse lf from any 
additiona l exposure to HIV.

> Avo id drug and alcoho l 
use, practice good nu tr it io n , 
and avoid fatigue and stress.

A N S W E R S
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• Seek support from trust 
worthy frfcnils.m il family, 
when possible, jhd  consider

'getting profcssicn.il 
’ counseling.
• Find a support troup 
of people who are going 
through sim ilar experiences
•Protect others from the 
vim s In- follow ing the pre 
cautions talked about in 
this pamphlet |for example, 
always using condoms and 
not sharing needles with 
others'
• D o not donate blood, 
plasma' semen, hodv organs, 
or other tissue
•C'.ei as much information 
on'HIV infection as yqu c an

WHAT IF A FRIEND OR 
ASSOCIATE HAS HIV 
INFECTION OR AIDS’
A friend or acquaintance 
w ill need yum support and 
understanding, tysi as with 
any other life-threatening 
illness Assurance ot vour 
continued friendship is very 
important Most im por. 
I.mtly, your friend will want 
to he treated as usual >- as a 
valuable human being And 
lemember casual contact - . 1  
hug, .1 handshake. .1 kiss on 
the cheek poses no threat 
ot infection to you

A N S W E R S
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For more in fo rm a tio n on 
H IV /A ID S , you can contact 
your personal physic ian , 
loca l hea lth department, or 
A IDS in fo rm a tion /educa ­
tio n agency.

You can also ca ll these to ll- 
free telephone ho tlines for 
in fo rm a tio n and referrals 
in  your area:

N a tiona l A IDS H o tlin e 
(English-language) 
1-800-342-AIDS 
24 hours, 7 days a week

Na tiona l A IDS H o tlin e 
(Spanish-language) 
1-800-344-SIDA 
8 A M  to 2 A M  
Eastern T im e,
7 days a week

Na tiona l A IDS H o tlin e 
(TTY-TDD )
1-800-243-7889 
10 A M  to 10 PM,
Eastern T im e,
Monday th rough Friday

N a tiona l STD H o tlin e 
1-800-227-8922
8 A M  to 11 PM 
Eastern T im e,
Monday th rough Friday

The Am erican Social Health 
Association (ASHA), a non­
pro fit, tax-exempt organiza­
tion , operates the Na tiona l 
A IDS H o tlin e and Na tiona l 
STD H o tlin e under cou tract 
w ith  the U.S. Centers fo r 
Disease Contro l.

ASHA publishes th is and 
other pamphlets on sexua lly 
transm itted diseases, and 
ma in ta ins programs in  the 
areas o f education, pub lic 
policy, and research. We 
need you r support to con­
tinue and expand ou r efforts 
to combat A IDS and other 
STDs. Tax-deductible dona­
tions may be sent to the 
address below.

For more in fo rm a tion , o r to 
order pamphlets, w rite :

American Social Hea lth
Association
P.O. Box 13827
Research Triangle Park, NC
27709

A  Un ited Way Agency

BULK PRICES:
$16 PER HUNDRED 
$140 PER THOUSAND

Prices subject to change 
w itho u t notice .

© 1991 American Social 
Health Association
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How You 
Won’t Get 

AIDS
The U.S. Centers for Disease Control, 

Atlanta, discusses some myths and 
answers some questions 
about the AIDS virus.

An Important Mcsugc from the L'.S. Public Health Service 
Centers tor Disease Control



People today are worried about getting 
AIDS. Some of them should be worried 
and need to take some pretty tough 

precautions. But many others are not in any real 
danger o f contracting AIDS, even though they 
think they might be. The purpose o f this 
brochure is to tell you how you can and, just as 
important, how you can’ t become infected with 
the AIDS virus.

Regardless o f what you may have heard, the 
AIDS virus is easily avoided.

You can’t just “ catch” AIDS like a cold or 
flu, because the virus is a different type. The 
AIDS virus is transmitted through sexual inter­
course, the sharing of drug needles, or to babies 
before or during birth.

• You can’t get the AIDS virus through 
everyday contact with the people around you in 
school, in the workplace, at parties, stores, or by 
swimming in a pool, even i f a person is infected 
with the AIDS virus. Students attending school 
with someone infected with the AIDS virus are 
not in danger from casual contact.
• You won’t get AIDS from a mosquito bite. 
The AIDS virus is not transmitted *hrough a 
mosquito’s salivary glands like other diseases 
such as malaria or yellow fever. You can’t get it 
from bed bugs, lice, flies, or other insects, either.
• You won’t get it from clothes, a telephone, 
or a toilet seat.
• It can’t be passed through a glass or eating 
utensils.
• You don’t have to worry about shaking 
hands, hugging, or being in a crowded elevator 
with a person who is infected with the AIDS 
virus, or who has AIDS.
• You won’t get AIDS from saliva, sweat, tears, 
urine, or excrement.



• You won’t get AIDS from food that has been 
handled, prepared, or served by someone who is 
infected with the AIDS virus.
• You won’t get AIDS from a kiss.
• Don’t worry about getting AIDS from eve­
ryday contact with a person with AIDS. You 
need to take precautions such as wearing rubber 
gloves only when blood is present.

The Difference 
Between Giving 
And Receiving 

Blood
1. Giving blood. You are not now, nor have 
you ever been, in danger o f getting AIDS from 
giving blood at a blood bank. The needles that 
are used for blood donations are brane new. 
Once they are used, they arc destroyed. There is 
no way you can come ..iro contact with the AIDS 
virus by donating blood.

2. Receiving blood. The risk o f getting AIDS 
from a blood transfusion has been greatly 
reduced. In the interest o f making the blood 
supply as safe as possible, donors are screened for 
risk factors and donated blood is tested for the 
AIDS antibody. Call your local blood bank if 
you have questions.

A M E R IC A  RESPONDS T O A I D S



How Do lou  
Get AIDS?

ou can becom e infected by having sex —
oral, anal, o r vaginal —  with som eone
who is infected with the AIDS virus.

You can be infected by sharing drug needles and 
syringes with an infected person.

Babies o f  wom en who have been infected 
w ith the AIDS virus may be bom  with the 
infection because it can be transm itted from the 
m other’s blood to  the baby before o r during 
birth.

People with hem ophilia and others have 
been infected by receiving blood.

Can You Become 
Infected?

Yes, ifyou engage in high risk behavior. 
The male homosexual population was 
the first in this country to be affected 

by the disease. N o m atter what you have read 
o r heard, the num ber o f  heterosexual cases 
is growing.

People w ho have died o f  AIDS in the 
U nited States have been male and female, rich 
and poor, white, black, Hispanic, Asian, and 
native American.



Would You 
Like More 

Information?

I
f  you’d like to know  m ore about AIDS or 
w hether you should  consider a blood test, 
talk to your doctor, local health depart­

m ent, o r hospital. In  addition, you can get 
helpful, confidential inform ation from  the 
National AIDS Inform ation line, 1 800-342- 
AIDS. I t ’s open 24  hours a day. T he Spanish 
hotline is 1-800-344-SID A  (1-800-344-7432). 
T he hotline num ber for the hearing impaired is 
1 -800-AIDS-TTY.



Pan of the America Responds To AIDS brochure series.
"This brochure has been prepared by the Centers for Disease 
Control, U.S. Public Health Service. The Centers for Disease 

Control is tne government agency responsible for the prevention 
and control of diseases, including AIDS, in the United States.
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42 U S C S  § 3545 P u b l ic  H e a l t h  a n d  W e l f a r e

(A) ihall provide for the Secretary to make the determination to Impose the penalty or 
to use an administrative entity to make thit determination; : ,t t :
(I) shall provide Tor the imposition of a penally only after the person htu been given 
at opportunity for a hearing on the record; and • . ** .. n " : . 1 1' •
(C) may provide for review by the Secretary 'of any determination or order, or 
interlocutory ruling, arising from a hearing.-. , u> . •. 1 . •

If no hearing is requested within IS days of receipt of the notice of opportunity for 
hearing, the imposition of the penalty shall constitute a final and unappealable determina­
tion. If the Secretary reviews the determination or order, the Secreta;',- may affirm, 
modify, or reverse that determination or order.' If the. Secretary does .not .review the 
determination or order, the determination or order shall be final. • , 1  ............
(2) Factors in determining amount of penalty. In determining the amount of a penalty 
under subsection (Q, consideration shall be given to such factors os the gravity of the 
offense, ability to pay the penalty, Injury to the public, benefits received, deterrence of 
future violations, and such other factors as the Secretary may detem.ine in regulations to 
be appropriate. • , . > . • t • .• ■ .....
(3) Reviewability of imposition of a penalty. The . Secretary’s c’stemiination or order 
imposing a penalty under subsection (I) shall not be subject to review, except as provided 
In subsection (h).    > <; « • ' ■ • • .

(h) Judicial review of agency determination. (1) In general. After exhausting all administra­
tive remedies established by the Secretary under subsection (g)(1), a person against w h o m  
the Secretory has imposed a civil money penalty under subsection (I) may obtain a review 
of the penalty and such ancillary issues as may be addressed in the notice of determination 
to impose a penalty under subsection (g)(1)(A) in the appropriate court of appeals of the 
United States, by filing in such court, within 20 days after the entiy of such order or 
determination, a written petition praying that the order or determination of the Secretary 
be modified or be set aside in whole or in part. • ■■ .
(2) Objections not raised in hearing. The court shall not consider any objection that was 
not raised in the hearing conducted pursuant to subsection (g)(1) unless a demonstration is 
made of extraordinary circumstances causing the failure to raise the objection.. If any 
party demonstrates to the satisfaction of the court that additional evidence not presented 
at the hearing is material and that there were reasonable grounds for the failure to present 
such evidence at the hearing, the court shall remand the matter to the Secretary for 
consideration of such additional evidence. • t
(3) Scope of review. The decisions, findings, and determinations of the Secretary shall be 
reviewed pursuant to section 706 of title 5, United States Code. ...
(4) Order to pay penalty. Notwithstanding any other provision of lew', in any such review, 
the court shall have the power to order payment of the penalty imposed by the Secretary.

(I) Action to collect the penalty. If any person fails to cnmply with the determination or 
order of the Secretary imposing a civil money penalty under subsection (I), after (he 
determination or order is no longer subject to review as provided by subsections (g)(1) and
(h), the Secretary may request the Attorney General of the United States to bring an action 
in an appropriate United States district court to obtain a monetary judgment against the 
person and such other relief as may be available. The monetary judgment may, in the court’s 
discretion, include the attorneys' fees and other expenses incurred by the United States in 
connection with the action. In an action under this subsection, the validity and appropriate­
ness of the Secretary’s determination or order imposing the penalty shall not be subject to 
review. .. .
(]) Settlement by the Secretary. The Secretary may compromise, modify, or remit any civil 
money penalty which may be, or has been, imposed under this section..
(k) Regulations. The Secretary shall issue such regulations as the Secretary deems appropriate 
to implement this section. , ' .‘ if (
(1) Deposit of penalties. The Secretary shall deposit all civil money penalties collected under 
this section into miscellaneous receipts of the Treasury. . , • ,i . v  
(m) Definitions. For the purpose of this section— '• * ■ ' ' '

(1) The term "Department" means the Department of Housing nnd Urban Development.

(2) The term "Secretary" means the Secretary of Housing and Urban Development. , ;

(3) The term "person" means an individual (including 0 consultant,, lobbyist, or lawyer), 
corporation, company, association, authority, firm, partnership, society, State, local gov­
ernment, or any other organization or group of people.;,.., 1 , y . . 1

(4) The term “assistance within the jurisdiction of the Department" includes any contract, 
grant, loan, cooperative agreement, or other form of assistance, including the insurance or 
guarantee of a loan, mortgage, or pool of mortgages. , . j,,, ,, , u , .•
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(3) The term "knowingly" means having actual knowledge of or acting with deliberate 
Ignorance of or reckless disregard for the prohibitions under this section.

(n) Effective date. This section shall take effect on the date specified in regulations 
implementing this section that arc issued by the Secretary after notice and public comment. 

(Dec. 15, 1989, P. L. 101-235, Tide I, Subtitle A, § 102, 103 Slat. 1990.)

■ , H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  DIR EC TI VES  

Explanatory notes;

This section was enacted as part or Act Doc. IS, 1989, P. L. 101-235, and not as part of 
Act Sept. 9, 1965, P. L. 89-174, popularly known as the Housing and Urban Development 
Act, which generally comprises this chapter.

Effective dale of section;

This section is effective 8J provided by subscc. (n).

Fair H o u s in g  42 U S C S  § 3501

. CH A PTER 45. F A IR  HOUSING
Section
3604. Discrimination in the sale or rental of housing and other prohibited practices 
3608a. Collection of certain data ..... (
3610. Administrative enforcement; pre!imina:y matters
3611. Subpoenas; giving of evidence
3612. Enforcement by Secretary
3613. Enforcement by private persons
3614. Enforcement by the Attorney General 
3614a. Rules to implement title
3617. Interference, coercion, or intimidation

' Ti.-.i,.. j v * v  <; . w - M t E S E A R C H  G U I D E  

Forms: . (
5 A m  Jur PI &  Pr Forms (Rev), Civil Rights, Form 71.

23 A m  Jur PI &  Pr Forms (Rev), Zoning and Planning, Form 13.1.

      .
. : u.X . :•!-----------------

§3601. Declaration of policy' ' ■* ' . • • * ’ • | ' 1
■ 1 H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I RE CT IVE S

Short titles: - " '  ."
Act Sept. 13, i988, P. L. 100-430, § I, 102 Slat. 1619, effective on the 180th day beginning 
after enactment, as provided by { 13(a) of such Act, which appears as a note to this 
section, provides: "This Act may be cited as the ‘Fair Housing Amendments Act of 
1988’.’’. • ' •’ -  •

Act Apr.: II, 1968, P. L. 90-284. § 1.'82 Stat. 73; Sept. 13, 1988, P. L. 100-430 §2. 102 
Stat. 1619, effective on the 180th day beginning after enactment, as provided by y I3va) of 
such Act. which appears as a note to this section, provides: "This Act may be cited as the 
‘Civil Rights Act or 1968’.". ••

Act Ap:. II. 1968, P. L. 90-284, Title VIII, § 800, 82 Slat. 81; Sept. 13. 1988, P L. 100- 
v .' 430, §4, 102 Stat. 1619, effective on (he 180th day beginning after enactment, as provided 
' ., by § 13(a) of such Act, which appears as a note to this section, provides:

(( 1 "This title may be cited as the‘Fair Housing Act’.",

i Other provisions: ’■ :

Disclaimer of preemptive effect on other Acts. Act Sept. 13, 1988, P. L. 100430, § 12, i02 
Slat. 1636, effective on the 180th day beginning after enactment, as provided by § 13(a) of 
such Act, which appears as a  note to this section, provides; "Nothing in the Fair Housing 
Act [42 U S C S ; §}3601 et teq., generally; for full classification, consult USCS Tables 

' volumes] os amended by thli Act limits any right, procedure, or remedy available under 
‘ ; the Constitution or any other Act of the Congress not so amended.". >

“• Effective date and Initial rulemaking.'Act Sept. 13, 1988, P. L, ICO430, § 13, 102 Stat.
' 1636, providea:......   ' - . . . .

' 11 ' “(a) Effective date. This Act and the amendments made by this Ac: [amending 42 USCS 
§§ 3601 et icq., generally; for ftill classification, consult USCS Tables volumes] shall take 
effect on the 180th day beginning after the date of the enactment of this Act.

"(b) Initial rulemaking. In consultation with other appropriate-Federal agencies, the
•>< I Secretary shall, not later than the 180th day after the date of the enactment of (his Act,

Issue rules to Implement.title.VIII.as amended by (hit Act [42 U S CS  {§3601 et aeq.,
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generally, for full classification, consult U S CS  Tables volumes]. The Secretary ahall give . 
public notice and opportunity for comment with respect to such rules.".

Separability of provisions. Act Sept. 13, 1988, P, L. 100-430, § 14, 102 Stat. 1636, effective 
on the 180th day beginning after enactment, as provided by j 13(a) of such Act, which 
appears as 42 USCS { 3601 note, provides: "If any provision of this Act [for full 
classification, consult USCS Tables volumes] or the application thereof to any person or 
circumstances is held Invalid, the remainder of the Act and the application of the provision 
to other persons not aimiiarly situated or to other clrcumstames shall not be affected 
thereby.".

42 USCS § 3601 P u b l i c  H e a l t h  a n d  W e l f a r e

C O D E  O F  F E D E R A L  R E G U L A T I O N S

Add:
24 C F R  Part 111.

R E S E A R C H  G U I D E

Federal Procedure L  Ed:

6 Fed Proc L  Ed, Civil Rights §{ 11:132, 212, 220, 357, 338, 426, 486, 301.

Housing and Urban Development, Fed Proc, L  Ed { 44:73.

A m  Jur Proof of Facts: ,

Sexual Harassment by Landlord, 3 A m  Jur Proof of Facts 3d, p. 581.

Forms:

I0A Federal Procedural Forms L  Ed, Highways and Bridges § 38:60.

10A Federal Procedural Forms L  Ed, Housing and Urban Development §{39:1, 3, 33, 34,
44, 15. 61.

15 Federal Procedural Forms L Ed, Statutes of Limitation, and Other Time Limits § 61:32.

5 A m  Jur PI &  Pr Forms (Rev), Ci I Rights, Form 71.

5A A m  Jur PI &  Pr Forms (Rev), Civil Rights, Form 74.

13A A m  Jur PI &  Pr Forms (Rev), Housing Laws and Urban Redevelopment, Forms 41,

42.

25 A m  Jur P! &  Pr Forms (Rev), Zoning and Planning, Form 13.1.

Annotations:

What constitutes illegal discrimination under state statutory prohibition against discrimina­
tion in housing accommodations on account of marital status. 33 ALR4lh 964.

Law Review Articles:

Morales, Creating N e w  Housing Opportunities for Families with Children: The Fair 
Housing Amendments Act of 1988. 22 Clearinghouse Rjev 744, December, 1988.

Civil Rights—Racial Discrimination—Fair Housing Act of 1968—Standing for Testers— 
Havens Realty Corp. v. Coleman, 102 S. Ct. 1114. 21 Duquesne L  Rev 295, Fall, 1982.

Wolff. The Fair Housing Amendments Act of 1988: A  Critical Analysis of "Familial 
Status". 34 M o  L  Rev 393.

Andersen. The 1988 Fair Housing Act Amendments. 35 Prac Law 79.

Kushner, The Fair Housing Amendments Act of 1988: The Second Generation of Fair 
Housing. 42 Vand L  Rev 1049.

I N T E R P R E T I V E  N O T E S  A N D  D E C I S I O N S  
I. Generally transfer of action would contravene strong public
Remedies provided by 42 USCS §§ 1981 and policy interest of local residents in determining

1982 are independent from those provided by Fair whether chain’* actions were Inimical to goal of
Housing Act (42 U S C S  §§ 3601 et seq.), and may ensuring fair housing and equal access to public
be utilized to grant appropriate relief in case accommodations. Red Bull Associates v Best
within coverage of both Act and Civil Rights Act. Western International, Inc. (1988, S D  N Y)  686 F
Wilke- v Pyramid Constr. Co. (1985, D C  Conn) Supp 447, app gr (SD N Y )  1988 US Dlst LEXIS
619 F Supp 1453, 39 B N A  F E P  Cas 25, 120 B N A  5132, affd (CA2) 1988 US  A p p  LEXIS 16532.

LRRM3I25. 2. Purpose

«,L, ! T SgC °liF^ r J*ou*'"8 A .ct ySCL Action by challengen of housing project fails 
§{ 3601 et seq.) is broad and inclus.ve and sub ect und{r <2 ,/scs § ,9f2 Ind p,|, Hou5^ng Acl (42

s ™ 2 M  V USCS 5§ 36°1 «  “ft)- w »ere municipality, deci-
(1985, N D  III) 620 F  Supp 208. |jon nQ( { Q  b u j Jd |o w . j n c o m c  homing on site w a s

» ./Si# » denied motion under 28 USCS motivated by financial concerns and not racially
{ 1404(a) to transfer N e w  York motor hotels diKriminltory |nlent or purpose. Strykers Bay
action a.teging that chain expelled hotel from Neighborhood Council, Inc. v N e w  York (1988,
affiliation because it wss providing lodging to SD  NY) 695 F  Supp 1531,
black and Hispanic homeless persons under con- ' re­
tract with local welfare department despite exis- 4. Duties created <
tence of forum selection clause selecting Arizona With respect to administration of federal hous-
for resolution of disputes between parties where ing grants to city, H U D  has not satisfied mini­

13C

m u m  levels of compliance with Title VIII of Civil 
Rights Act or 1968 (42 U S C S  {{3601 et teq.) 
where (1) H U D  has continued community devel­
opment block grant funding for city despite city's 
failure to file minority needs assessment, (2) H U D  
has never published regulations under Title VIII, 
thus discouraging local enforcement and (3) H U D  
),»s accepted from city cosmetic changes regarding 
fair housing policies, without utilizing any of its 
immense authority to provide adequate desegre­
gated housing, despite fact that HUD-financcd city 
programs were neither intentionally discriminatory 
nor had discriminatory impact. N A A C P  v Harris 
(1983, D C  Mass) 567 F  Supp 637.

Neighborhood integration is important goal of 
Fair Housing Act of 1968 (42 U S C S  §§ 360! et 
seq.). Jorman v Veterans Admin. (1984, N D  III)
579 F  Supp 1407..

H U D  docs not violate its duties imposed under 
42 USCS {{3601 et seq. by continuing to fund 
city redevelopment authority after it knew that 
authority was following racially discriminatory 
relocation practices, where H U D  entered into co­
operation agreement by which city assumed re­
sponsibility for relocation under urban renewal 
and neighborhood development plan, and where to 
have cut off funds would have penalized those 
most in need of housing. Jenkins v Missouri ,1984,
W D  Mo) 593 F  Supp 1485.

It has been clear at least since passage of Title 
VIII—if not from dale of Executive Order 11063 
and HUD's Inception as federal agency—that 
H U D  has affirmative duty to eradicate segregation, 
and necessary prerequisite for fulfilling this duty is 
to obtain information about) discrimination prac­
tices under agency's auspices. Young v Pierce 
(1985, E D  Tex) 628 F  Supp 1037.

S. Standing

Only constitutional requirements Tor standing 
need be met in suit brought under Fair Housing 
Act by tenants’ union challenging allegedly ra­
cially discriminatory housing practices and, there­
fore, tenants' union has standing where complaint 
alleges (1) injury to organization’s goal of open 
housing, (2) Department of Housing and Urban ~
Development failed to condition its provision of

§ 3602. Definitions
(a)-(e) [Unchanged]

(0 "Discriminatory housing practice" means an act that is unlawful under section 804, 805, 
806, or 818 [42 USCS §§ 3604, 3605, 3606, or 3618],
(g) [Unchanged]

(h) "Handicap" means, with respect to a person—

(1) a physical or mental impairment which substantially limits one or more of such 
person's major life activities,
(2) a record of having such an impairment, or
(3) being regarded as having such an impairment,

but such term does not include current, illegal use of or addiction to a controlled substance 
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)).
(i) "Aggrieved person" includes any person who—

(1) claims to have been injured by a discriminatory housing practice; or
(2) believes that such person will be injured by a discriminatory housing practice that is 
about to occur.

(j) "Complainant" means the person (including the Secretary) who files a complaint under 
section 810 [42 USCS §3610].

(k) "Familial status” means one or more individuals (who have not attained the age of 18 
years) being domiciled with— -

F a ir  H o u s in o

137

federal funds for housing project on municipality's 
compliance with non-discriminalory housing pol­
icy, (3) Slate of Rhode Island and municipality 
successfully lobbied for withdrawal of developer's 
financing commitment to housing project In least 
integrated area of municipality, and (4) corporate 
developer's withdrawal of funds prevented con- 
structlon; causation dement of standing Is not 
properly alleged as to individuals associated with 
defendant organizations because (hey did not, as 
Individuals, have legal authority to halt project. 
Project Basic Tenants Union v Rhode Island 
Housing &  Mortg. Finance Corp. (1986, D C  Rt) 
636 F  Supp 1453.

6. Remedies
When plaintiff who has standing to bring suit 

shows substantial likelihood that defendant has 
violated specific fair housing statutes and regula­
tions, that alone, if unrebulted, is sufficient to 
support injunction remedying those violations; ir. 
light of subtle, pervasive, and essentially irremedial 
nature or racial discrimination, proof of existence 
of discriminatory housing practices is sufficient to 
permit court to presume irreparable injury. Gres­
ham v Windrush Partners, Ltd. (1984, C A M  Ga) 
730 F2d 1417.

Court lacks authority to order innocent while 
tenants to vacate apartments to remedy discrimi­
nation against blacks or other minorities by apart­
ment management. Gresham v Windrush Partners, 
Ltd. (1184, C A 1 1 Ga) 730 F2d 14 17.

Irreparable injury for purposes of injunction 
may be presumed from fact of discrimination and 
violations of fair housing statutes; unrebulted 
showing by plaintiff that defendant has violated 
specific fair housing statutes and regulations is 
sufficient to support injunction remedying those 
violations. Gresham v Windrush Partners, Ltd. 
(1984. C A M  Ga) 730 F2d 1417.

Scope of review of agency action under Title 
VIII (42 USf 2 §§ 3601 et seq.) is nanow; H U D  
has great discretion in choosing methods to 
achieve national housing goals, but its action will 
be overturned if found to be arbitrary and capri­
cious within meaning of 5 U SC S { 706(2)(a). Little 
Earth of United Tribes, Inc. v United States Dept, 
of Housing &  Urban Dev. (1983. D C  Minn) 584 F 
Supp 1292.

42 USCS § 3602
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(1) o parent or another penon having legal custody or such individual or individuals; or

(2) the designee of tuch parent or other person having auch custody, with the written 
permission of such parent or other person.

The protections afforded against discrimination on the basis of familial status shall apply to 
any person who is pregnant or Is in the process of securing legal custody of any individual 
who has not attained the age of 18 years. , . . . . ..

(I) "Conciliation" means the attempted resolution of issues raised by a complaint, or by the 
investigation of such complaint, through informal negotiations involving the aggrieved person, 
the respondent, and the Secretary. 1

(m) "Conciliation agreement" means a written agreement setting forth the resolution of the 
issues in conciliation. •

(n) "Respondent" means—

(1) the person or other entity accused in a complaint of an unfair housing practice; and

(2) any other person or entity identified in the course of investigation and notified as 
required with respect to respondents so identified under section 810(a) [42 USCS 
§3610(a)].

(o) "Prevailing party” has the same meaning as such term has in section 722 of the Revised 
Statutes of the United States (42 U.S.C. 1988). .

(As amended Sept. 13. 1988, P. L. 100-430, § 5. 102 Slat. 1619.)

HISTO RY ; A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S

Amendments:

1988. Act Sept. 13, 1988 (effective on the 180th day beginning after enactment, as provided 
by § 13(a) of such Act, which appears as 42 U S CS  §3601 note), in subsec. (0, substituted 
"806, or 818" for "or 806”; and added subsecs, (h)-(o).

Other provisions: , -

Handicap definitions not applicable to transvestites. Act Sept. P, 1988, P. L. 100-430,
§ 6(b)(3), 102 Stat. 1622, effective on the 180th day beginning after enactment, as provided 
by § 13(a) of such Act, which appears as 42 USCS §3601 note, provides: “Por the •* 
purposes of this Act as well as chapter 16 of title 29 of the United States Code [29 USCS 
§§701 et seq.], neither the term ‘individual with handicaps' nor the term 'handicap' shall 
apply to an individual solely because that individual is a transvestite.”.

R E S E A R C H  C U I D E

Federal Procedure L  Ed:

6 Fed Proc L  Ed, Civil Rights §J 11:212, 337-339, 363, 301. . ..

Forms: . * , ,

I0A Federal Procedural Forms L  Ed, Housing and Urban Development § 39:3.

I N T E R P R E T I V E  N O T E S  A N D  D E C I S I O N S

4. "Familial status” children but tenants, who are licensed to be foster

4 “Familial status" parents, are not in process or securing legal cus-

' Tenants lack standing to challenge their eviction ,od* °r children to live with them, because 
under 42 U SCS § 360200, where complaint alleges len>nl1 b*ve n0‘ attained familial status. Gorski
eviction is due to tenants' intent to house foster v Troy (1989, N D  III) 714 P Supp 367.

§ 3603. Effective dates of certain prohibitions

R E S E A R C H  G U I D E  ’

Federal Procedure L  Ed: >

6 Fed Proc L  Ed, Civil Rights § 11:212, 337, 338, 360, 301.

Forms: I '
I0A Federal Procedural Forms I, Ed, Housing and Urban Development § 39:3.

§ 3604. Discrimination In the sale or rental of housing and other prohibited practices. 

[Introductory matter unchanged] ,v .

(a) To refuse to sell or rent after the making of a bona fide olTer, or to refuse to negotiate for 
the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person lecnuse 
of race, color, religion, sex, familial status, or national origin. m . ,

(b) To discriminate against any person in the terms, conditions, or privileges of sale or rental 
of a dwelling, or In the provision of services or facilities in connection therewith, because of. 
race, color, religion, sex, familial slatua, or national origin.
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(c) To make, print, or publish, or cause to be made, printed, or published any notice, 
statement, or advertisement, with respect to the sale or rental of a dwelling that indicates any 
preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial 
status, or national origin, or an Intention to make any such preference, limitation, or 
discrimination.
(d) To represent to any person because of race, color, religion, sex, handicap, familial status, 
or national origin that any dwelling is not available for inspection, sale, or rental when such 
dwelling is in fact so available. .
(e) For profit, to induce or attempt to Induce any person to sell or rent any dwelling by 
representations regarding the entry or prospective entry into the neighborhood of n person or 
persons of a particular race, color, religion, sex, handicap, familial status, or national origin. 
(0(1) To discriminate In the sale or rental, or to otherwise make unavailable or deny, a

dwelling to any buyer or renter becuuse of a handicap of—
(A) that buyer or renter,
(B) a person residing in or intending to reside in that dwelling after it is so sold, 
rented, or made available; or . •
(C) any person associated with that buyer cr renter.

(2) To discriminate against any person in the terms, conditior.3, or privileges of sale or 
rental of a dwelling, or in the provision of services or facilities in connection with such 
dwelling, because of a handicap of—

(A) that person; or
(B) a person residing in or intending to reside in that dwelling after it is so sold, 
rented, or made available; or
(C) any person associated with that person.

(3) For purposes of this subsection, discrimination includes—

(A) a refusal to permit, at the expense of the handicapped person, reasonable 
modifications of existing premises occupied or to be occupied by such person if such 
modifications may be necessary to alford such person full enjoyment of the premises 
except that, in the case of a rental, the landlord may where it is reasonable to do so 
condition permission for a modification on the renter agreeing to restore the interior of 
the premises to the condition that existed before the modification, reasonable wear and 
tear excepted. Q]
(B) a refusal to make reasonable accommodations in rules, policies, practices, or 
services, when such accommodations may be necessary to afford such person equal 
opportunity to use and enjoy a dwelling; or

(C) >n connection with the design and construction of covered multifamiiy dwellings 
for first occupancy after the date that is 30 months after the date of enactment of the 
Fair Housing Amendments Act of 1988 [enacted Sept. 13, 1988], a failure to design 
and construct those dwellings in such a manner that—

(i) the public use and common use portions of such dwellings are readily accessible 
to and usable by handicapped persons;

(ii) all the doors designed to allow passage into and within all premises within such 
dwellings are sufficiently wide to allow passage by handicapped persons in wheel­
chairs; and

(iii) all premises within such dwellings contain the following features of adaptive 
design:

(I) an accessible route into and through the dwelling;

(II) light switches, electrical outlets, thermostats, and other environmental 
controls in accessible locations;

(III) reinforcements in bathroom walls to allow later installation of grab bars; 
and

(IV) usable kitchens and bathrooms such that an individual in a wheelchair can 
maneuver about the space.

(4) Compliance with the appropriate requirements of the American National Standard for 
buildings and facilities providing accessibility and usability for physically handicapped 
people (commonly cited as “ANSI AI17.1") suffices to satisfy the requirements of 
paragraph (3)(C)(iii).
(5)(A) If a State or unit of general local government has incorporated into its laws the 

requirements set forth In paragraph (3)(C), compliance with such laws shall be deemed 
to satisfy the requirements of that paragraph.

(B) A  State or unit of general local government may review and approve newly 
constructed covered multifamiiy dwellings for the purpose of making determinations as 
to whether the design and construction requirements of paragraph (3)(C) are met.
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i shall encourage, but may not require, States and units of local 
elude in their existing procedures lor the review and approval of 
I covered multifamiiy dwellings, determinations as to whether the 
uciion of such dwellings are consistent with paragraph (3)(C), and 
nical assistance to States and units of local government and other 
ent the requirements of paragraph (3)(C).
his title shall be construed to require the Secretary to review or 
i, designs or construction of all covered multifamily dwellings, to 
r the design and construction of such dwellings are consistent with 
if paragraph 3(C).
ragraph (5) shall be construed to affect the authority and rcsponsibii- 
ry or a State or local public agency certified pursuant to section 
Act [42 USCS § 3610(0(3)] to receive and process complaints or 
n enforcement oclivities under this title.
s by a State or a unit of general local government under paragraphs 
J1 not be conclusive in enforcement proceedings under this title, 
bsection, the term "covered multifamiiy dwellings" means— . 
isisting of 4 or more units if such buildings have one or more

. t ,  . I
nits in other buildings consisting of 4 or more units,
itle shall be construed to invalidate or limit any law of a State or
of a State, or other jurisdiction in which this title shall be effective,
gs to be designed and constructed in a manner that affords handi- 
:r access than is required by this title.
jbsection requires that a dwelling be made available to an individual 
constitute a direct threat to the health or safety of other individuals 
old result in substantial physical damage to the property of others. 
1988, P. L. 100430, §§ 6(a)-(b)(2), (e), 15, 102 Stat. 1622, 1623,

P u b l ic  H e a l t h  a n d  W e l f a r e

ST ORY; A N C I L L A R Y  L A W S  A N D  DIRE C T I V E S

to in this seclion, is Title VIII of Act Apr. II, 1968, P. L  90-284, 82 
>pi'tarly known u  the Fair Housing Act, and appears generally as 42 
|. For full classification of this Title, consult U SC S Tables volumes.

«Ion is inserted at the conclusion or subsec. (f)(3XA) as the punctua- 
ed by Congress.

1988 (effective on the 180th day beginning after enactment, as provided ' 
let, which appears as 42 USCS § 3601 note), in subsecs, (a) and (b), - 
Hus,”; in subsecs. (d)-(e), inserted "handicap, familial status,"; added 
>ara. (3)(A) of such subscc., substituted "except that, in the case of a 
may where it is reasonable to do so condition permission for a 

renter Bgreeing to restore the interior of the premises to the condition 
ic modification, reasonable wear and tear excepted.” for the concluding 
xplanatory note to this section].
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20.5. Class action 
26. Limitations

5. Application

42 USCS § 3604(a, b, d) applies to prospective 
black tenants of apartment complex, not-for-profit 
corporation organized to further goals of Fair 
Housing Act, apartment complex owners, and 
rental agents employed by complex. Davis v M a n ­
sards (1984, N D  Ind) 597 F  Supp 334.

8. Generally

Rental housing practice may be found unlawful 
either because it is motivated by racially discrimi­
natory purpose or because it is shown to have 
disproportionately adverse effect on minorities; in 
order to prevail in discriminatory impact case 
plaintiffs, members of discrete minority, are re­
quired to prove only that given policy had dis­
criminatory impact on them as individuals. Betsey 
v Turtle Creek Associates 0984, C A 4  Md) 736 
F2d 983.

In determining whether particular practice vio­
lates 42 U SC S § 3604(a), court looks to whether 
statement or conduct would have untoward effect 
on reasonable pere'M under circumstances who b  
seeking housing, and behind statement or conduct 
to intent of agent; if statement or act would have 
discriminatory effect and is made with intent to 
steer, it violates § 3604(a). Heights Community 
Congress v Hilltop Really, Inc. (1985, C A 6  Ohio) 
774 F2d 135.

Not every denlil, especially temporary denial, of 
low-lncome public housing has discriminatory im­
pact on racial minority sufficient to establish prima 
fade violation of Fair Housing Act (42 USCS 
§{ 3601 et seq.); accordingly, naked effect of action 
by governmental subdivision, without more, does 
not invoke provisions of Act. Arthur v Toledo 
(1986. C A 6  Ohio) 782 F2d 565.

In order to stste prima facie case of housing 
discrimination, plaintiff must establish following 
elements: (I) that he is member or protected class;
(2) that he applied for and is qualified to purchase 
housing; (3) that he was rejected; and (4) that 
housing opportunity remained unavailable. Jiminez 
v Soulhridge Cooperative Section I, Inc. (1985, 
E D  NY ) 626 F  Supp 732.

Constitution prohibits government from funding 
racial discrimination with public dollar, and in­
deed, any tangible assistance to segregation is 
prohibit'd if it has signiflc; nl tendency to facili­
tate, reinforce, or support private discrimination; 
action of Department of Housing and Urban D e ­
velopment in form of federal funding, technical 
assistance and regulatory oversight of segregations 
In connection with public housing was federal 
action that constituted direct support for racial 
discrimination. Young v Pietce (1985, R D  Tea) 
628 F  Supp 1037.

9. Refusals to sell

In action under 42 USCS §3604 against real 
estate firm, 2 of its sales agents and sellers, for 
allege racial discrimination in sale of real estate, 
jury veMlct for black plaintiffs is supporte by 
evidence where broker in informing sellers that 
offer came from black purchasers, failed to inform 
sellen that federal taw prohibits sellers from tak­
ing race Into account, or that black purchasers' 
financial resources were superior to white purchas­
er’s resources, and where offer by blacks was not

revived when while purchasers were unable to 
produce earnest mnney. Green v Century 21 
(1984, C A 6  Ohio) 740 F2d 460,

Real cslate agency and individual brokers vio­
lated 42 USCS §§ 1982 and 3604 where (I) defen­
dants stated to prospective black home buyers 
different and higher terms than they stated to 
prospective white buyers, (2) defendants offered 
different and more favorable terms lo white buyers 
after rejection of plaintiffs' offer and (3) defendants 
never sold or listed home to black person. Hobson 
v George Humphreys, Inc. (1982, W D  Tenn) 563 
F Supp 344.

Hispanic plaintiffs failed to state cause of action 
under 42 USCS § 3604 against corporate owners of 
co-operative residential apartment building, arising 
from owners rejection of plaintiff's application for 
acquisition of apartment building, since plaintiffs 
have failed to show any purposeful or intrnlional 
discrimination as result of rejection, and since 
evidence reveals that rejection of plaintiffs applica­
tion resulted from negative information corpora­
tion received relating to prior unbecoming business 
dealings involving plaintiffs. Kaplan v 442 Well­
ington Cooperatives Dldg. Corp. (1983, N D  III) 
567 F  Supp 53.

Plaintiff, who applied lo purchase apartment, 
did not establish that he was victim of housing 
discrimination where his applications did not indi­
cate that he had enough assets to purchase apart­
ment, and did not prove that he could meet job 
stability requirement for purchase; in any case, 
defendant proffered legitimate, non-discriminalory 
reason for its action where il showed (hat ils 
refusal lo consider plaintiffs later application was 
based upon its previous determination that plaintiff 
did not meet employment stability requirement 
and information it had received regarding compel- 
trig applicant. Jiminez v Soulhridge Cooperative 
Section I, Inc. (1985, E D  N Y) 626 F Supp 732.

Minority homeseekers’ suit against urea plan­
ning association under 42 USCS § 3604(b) for 
discrimination in provision of services in connec­
tion with terms, conditions or privileges of sale or 
rental of dwelling is dismissal, where planning 
association voluntarily supplied limited housing 
information regarding only "non-tradiliona! 
moves," those of whites into integrated areas and 
of minorities into predominantly white, noninte- 
grated areas, since such activity is far removed 
from transactions in commercial residential market 
lo be considered in connection with sale or rental 
of dwelling. Steptoe v Beverly Area Planning 
Asso. (1987. N D  III) 674 F  Supp 1313.

10. Reft all to rent

In determining whether all-adult conversion pol­
icy had disproportionate impact on minorities in 
total group to which policy was applied court 
considers that majority of affected tenants and 
majority of tenants receiving eviction notices were 
members of racial minority; upon showing of 
discriminatory impact, defendants must prove 
business justification sufficiently compelling to jus­
tify challenged practice. Betsey v Turtle Creek 
Associates (1984, C A 4  Md) 736 F2d 983.

White mother of daughter whose father it black 
states cause of action under 42 USCS § 3604 
against ownets and managers of trailer park, along 
with leasee of trailer pad at park, for defendants' 
race-conscious refusal to sublease available trailer
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m d  pad lo plilnllfT and her daughter, iluce (I) 
manager's statement to leasee that manager did 
not allow black tenanti in trailer park demon- 
itrates that manager had actual control over rental 
of lessee's trailer, and that manger Intended lo 
exercise his control In discriminatory way and (2) 
manager's similar statement to plaintiff acted rs 
continuation and confirmation of previous act of 
housing discrimination. Stewart v Furton (1985, 
C A 6  Tenn) 774 F2d 706.

Black woman establishes prima facie case of 
racial discrimination under 42 USCS $ 3604 aris­
ing from while defendant's refusal to rent apart- 
mint to plaintiff, where (I) plaintiff testified that 
defendant, upon seeing plaintiff, refused to rent 
apsrtment and stated that It was his prerogative to 
be prejudiced, (2) defendant had no good business 
reason for refusing to rent to plaintiff, in (hat 
plaintiffs salary clearly made apartment affordable 
snd (3) defendant's claim that he rented only to 
elderly persons was impeached by his own deposi­
tion testimony that one of his tenants was in her 
thirties or forties. Hamilton v Svatik (1985, C A 7  
III) 779 F2d 383.

Evidence reasonably supported magistrate's find­
ing that defendant landlord did not intentionally 
discriminate against prospective tenants when he 
refused to rent apartment to them, where almost 
all evidence in case was from parties themselves 
and close relatives or associates, and where there 
were 2 completely different renditions of events in 
case, both of which were potentially plausible, so 
that court felt obligated to defe. to magistrate's 
credibility assessments of evidence. Vaughner v 
Pulito (1986, C A 5  La) B04 F2d 873.

Apartment owners were properly held in civil 
contempt for violating consent decree arising from 
suit under Fair Housing Act (42 U S CS §{ 3601 et 
seq.) enjoining owners from discriminating against 
possible tenants on basis of race, where trial court 
credited testimony of rental agent that owners 
refused to rent to prospective tenant because she 
was black. Hayden v Oak Terrace Apartments 
(1987, C A 7  III) 808 F2d 1269.

Ample evidence supported finding that black 
applicant was discriminated against on basis of 
race in violation or 42 U S CS  9 1982 and 42 USCS 
99 3601 et seq. when she was refused opportunity 
to rent or inspect or negotiate for rental of town- 
house or apartment, where evidence showed that 
applicant's white sister-in-law called apartment 
complex to inquire about availability on next day 
and was invited to view apartments and to see 
floor plans, and vis not told as applicant was that 
children were restricted to (ownhouses rather than 
apartments, and iister-in-law was (old apartments 
were available immediately and one would be held 
for her until following week, and evidence showed 
that there were in fact vacant lownhouses at time 
black applicant was looking for rental unit; al­
though landl-id claimed that reasons for rejecting 
black applicant arose out of policies that families 
with one child could rent lownhouses but not 
apartments, and families wi<h more than one child 
were not permitted at all, applicant Introduced 
evidence snowing exceptions had been made to 
those rules on several occasions, snd evidence of 
high percentage of minority occupancy at complex 
did not conclusively rebut dsim of intentional 
racial discrimination. Asbury v Brougham (1989, 
CA I O  Kan) 866 F2d 1276.

Claim by tenants (hat purchaser of apartment
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complex housing 95 percent Hispanic residents 
discriminated against tenants on basil of national 
origin In violation of Fair Housing Act (42 U S CS  
99 3601 et seq.) when purchaser evicted all tenants 
in order to renovate apartments would fall, where 
apartments had to be closed for renovations be­
cause they hud been found unfit for human habita­
tion, not because of national origin of tenants, and 
where renovation project was designed to benefit 
persons of low to moderute Income and there was 
no evidence of Intent to force Hispanics from area. 
Oomex v Chody (1989, C A 7  III) 867 F2d 395.

Evidence supported finding that apartment ow n­
ers engaged in pattern or practice of miking 
apartments unavailable to persons because of race 
in violation of 42 USCS 993601 et seq., where 
owners refused to rent to blsck bona fide apart­
ment seekers, gave blick and white testers differ­
ing information on availability of apartments, and 
treated black testors significantly differently from 
while lesion. United Slates v Di Mucci (1989, 
C A 7  III) 879 F2d 1488.

Black couple made out prima facie case of 
discrimination under 42 U S C S  99 1982 and 3604 
by showing that (I) they ire m e m b e n  of racial 
minority, (2) they rented apartment from defen­
dants, (3) they were locked out of their apartment 
and (4) apartment continued to be available and 
was subsequently rented to white family; defen­
dants failed to overcome Inference of discrimina­
tion by stating that they believed plaintiffs would 
not be good tensnts where defendants (I) arc 
experienced in business of renting apartments and 
have established procedures for dealing with prob­
lem tenants, (2) produced no direct evidence that 
plaintiffs checks would be dishonored and (3) 
knew that - plaintiffs had good jobs and steady 
income. Shaw v Cassar (1983, E D  Mich) 558 F  
Supp 303. ' 1 ' • -

In order to prevail In 42 U SC S 9 3604 action 
alleging unlawful refusal to rent, plaintiff must 
show that defendant represented to him, because 
of race,’ color, religion, sex or nationality, that 
apartment was not available for rent, when apart­
ment in fact was available for rent. Metro Fair 
Housing Services, Inc. v Morrowood Garden 
Apartments, Ltd. (1983, N D  Ga) 576 F  Supp 
1090.

Owners and operators of apartment complex, 
and rental agents employed by complex, violated 
42 U S CS  9 3604(a, b, d) by (I) failing to offer 
black prospective tenants available apartment for 
which they applied and were qualified, (2) causing 
to be produced, signed and disseminnted letter 
telling prospective black tenants that no units were 
available at time when units were in fact available,
(3) refusing to allow prospective black tenants to 
fill out application or place deposit for apartment, 
because of applicants' race and (4) engaging in 
systematic practice of discrimination against black 
applicants and homescckers that frustrated coun­
seling and referral services, drained resources and 
hindered mission of not-for-profit corporation or­
ganized to further goals or Fair Housing Act. 
D̂ avii v Mansards (1984, N D  Ind) 597 F Suj.p

42 U SCS  9 3604 Is not violated by section of 
application form for federally funded housing proj­
ect which requests Information on church affilia­
tion, where Information on religious affiliation was 
sought for secular purpose or allowing managers of 
project to no.Tfy tenant's clergyman In event of
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death or serious Illness, and where plaintiffs have 
offered no evidence that refusal to rent lo plaintiffs 
was in any way affected by plaintiffs' religious 
affiliations. Knutzen v Nelson (1985, D C  Colo) 
617 P  Supp 977.
Action by dark-skinned Puerto Rican woman 

under 42 U S CS  99 1981-1982 and 3601 et seq. and 
N e w  York Real Property Law based on alleged 
racial discrimination In refusing lo rent apartment, 
slated claim where plaintiff alleged that she 
learned of apartment vacancy in building owned 
by defendants, that she was told that opartment 
was no longer available, but shortly thereafter she 
teamed that defendants were continuing lo accept 
applications for apartment, and that at plaintiff's 
Insistence defendants agreed to reconsider her 
application, but ultimately decided to lease apart­
ment to another applicant, a while, non-Hispanic 
male with no children. Quinones v Nescie (1986, 
E D N Y )  1 1 0 F R D  346.

Black and Hispanic housing applicants estab­
lished prima facie ease of housing discrimination, 
by showing housing corporation gave priority to 
white applicants and staled criteria applied only 
within group of white applicants, and corpora­
tion's defense that discrimination resulted because 
Jewish cultural and economic sites were near 
apartment complexes and thus Jewish people 
tended to congregate In neighborhood is totally 
inadequate, especially In view of testimony that 
corporation's employees systematically discouraged 
or rejected black and Hispanic applicants over 
many years. Huertas v East River Housing Corp. 
(1987, S D  NY ) 669 F  Supp 1219, withdrawn, 
reteporled Huertas v East River Housing Corp. 
(1987, S D  NY) 674 F  Supp 440.

Prima facie case of racial discrimination by 
apartment complex is established under 42 USCS 
93604, in class action by blacks and Hispanics, 
where white applicants for apartments were uni­
versally chosen over blacks and Hispanics despite 
more pressing needs of minority candidates, earlier 
filing of minority applications, and other factors 
which should hive given minority candidsles pri­
ority. Huertas v East River Housing Corp. (1987, 
S D  N Y )  674 F  Supp 440.

Apartment complex fails to establish credible 
nondiscr..ninatory basis for disparate treatment of 
blacks and Hispanics in applying for apartments 
under 42 U SC S 9 3604, in class action, where 
defense is (hit discrimination resulted because 
Jewish cultural institutions and retail shops are 
clustered near complex and Jewish people wish to 
congregate together. Huertas v East River Housing 
Corp. (1987, S D  NY )  674 F  Supp 440.

11, —Public housing projects

City violated. Fair Housing Act (42 USCS 
993601 et seq.) when it failed lo approve housing 
project after earlier consent decree allowed free­
way through residential area only if displaced 
were provided with housing unit replacements, 
where city's actions had greater adverse impsct on 
minorities than on whiles, where court properly 
limited consideration of adverse impact to current 
displaced, and where justifications for disapproval 
of housing project were prctextual; 35 percent cap 
used by city on possible low-incomc tenants at 
part of policy of dispersing low-lncome tenants 
waa not used in other developments, and although 
city claimed disapproval of development would 
present school overcrowding, other development in
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same school zond were approved, and no evidence 
was submitted to Justify claim by city that denial 
of development application was based on potential 
increase In traffic in area, nud attempt lo justify 
denial on basis of extensive housing density would 
fail where city approved other developments in 
area after disapproval cf development in question. 
Keith v Volpe (1988, C A 9  Col) 858 F2d 467.

42 U S CS  9 3604 is violated through operation of 
tenant selection, assignment and transfer proce- 
dures which were adopted by municipal housing 
authority in order lo achieve and maintain integra­
tion in authority'! low-income public housing proj­
ects, where clear effect of selection procedure is to 
deny otherwise eligible applicant access to unit 
solely because of race; fact that authority's policy 
can also work to detriment of white applicants is 
not bar to relief under 9 3604. Burney v Housing 
Authority of County of Beaver (1982, W D  Pa) 
551 F  Supp 746.

L o w  income housing tenants who reside In city 
and who are about to be displaced by construction 
of freeway project through city stole cause of 
action against city under 42 US CS 9 3604 for 
city's imposition of 35 percent limitation on n u m ­
ber of units in housing development that may be 
rented to low income tenants and city's denial of 
lot split, zone change, and site development appli­
cations for another housing development, since (I) 
evidence demonstrates that city's actions had ra­
cially discriminatory effect, (2) city's proffered 
justification for its actions are merely prctextual 
and (3) plaintiffs merely seek to enjoin city from 
interfering with private property developers who 
wish to provide low income housing. Keith v 
Volpe (1985, C D  Cal) 618 F Supp 1132.

13. Preferential advertising

Section 3604(c) prohibition of unlawfully ma k­
ing, printing, publishing, or causing to be made, 
printed or published any notice statement or ad­
vertisement is not limited to advertisements or 
written matter, but is broad enough to cover oil 
forms of communication; section prohibits only 
statements by owner or agent that pertain to 
renting of his dwelling; court considered whether 
various statements violated section. Heights C o m ­
munity Congress v Hilltop Really, Inc. (1983, N D  
Ohio) 629 F  Supp 1232.

Action against housing development and adver­
tising agency alleging that advertisement cam­
paigns of defendants in newspaper featuring exclu­
sively white models indicated racial preference in 
violation of 42 USC S 99 3604(a) ond (c) is dis­
missed, where (I) plaintiffs did not file complaint 
within 180 days after alleged discriminatory hous­
ing practice pursuant to 42 US CS  9 3612(a), and 
(2) neither defendants' ads nor ad campaigns 
indicated racially discriminatory preference. Spann 
v Colonial Village. Inc. (1987. D C  Dist Col) 662 F  
Supp 541.

14. “Blockbusting"

District Court erred in fmJing that real estate 
agent committed unlawful "blockbusting" in viola­
tion of 42 U SC S 9 3604(e), when ngenl mailed 
cards to residents In racially transitional neighbor­
hood seeking buyer for house in neighborhood, 
which was ultimately sold lo white buyer, since 
solicitation card was racially neutral, and since 
there was no evidence of panic selling or other 
incidents of racially charged atmosphere that 
would Impute to any real estate solicitation racial

42 USCS § 3604
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