8672

>

1991-1992

% MMITTEE FILES

0
ARY

ALASKA LEGISLATURE
7007 HOUSE JUDICI



Senator Pat Pourchot
SB 39 Back up

SB 39, "An Act relating to the permanent fund
and the Alaska Permanent Fund Corporation;
and providing for an effective date."

Recent Office of Management and Budget research, the final report of the
Commission on the Future of the Permanent Fund, and the Permanent Fund
Board of Trustess have all identified several needed clarifications of
statutory intent to ensure the legality of current Corporation practices.
Senate Bill 39 attempts to clean up many of the following
inconsistencies, ambiguities and other confusing provisions currently in
the statutes governing the Permanent Fund.

lL.anguage Consistency:

Currently in statute, the terms "Alaska Permanent Fund" and "Alaska
Permanent Fund Corporation” are used inconsistently. The first term
should refer to assets owned by the State of Alaska, and second term
should refer only to the government instrumentality created to manage
and invest those assets. The proposed legislation modifies AS 37.13.010 -
AS 37.13.210 to use these terms correctly and consistently.

Adjustments to the Legislated List of
Investments:

The Corporation is limited to investments of the types specified in
statute. Unfortunately this list has not been updated to reflect the
current state of financial markets. Section 10 of SB 39 makes it
possible for the Corporation to take advantage of investment
opportunities in AA rated or better municipal and state bonds. This
section also provides specific authorization for investments in money
market instruments. This proposal also removes several investment
instruments that have never been used, are not appropriate for the Fund,
and have been prohibited by Board policy.



Inflation-proofing Deposits:

Money is added to the principal of the Fund once a year to offset the loss
of value of the principal due to inflation. Inflation-proofing monthly
deposits to the principal from mineral lease royalties and rents could be a
very complex task if each deposit were inflation-proofed at a different
rate depending on when during the year it was added to the Fund. To
ensure that the simplest, most conservative method of inflation-proofing
is used, Section 18 of this legislation mandates that all deposits to the
principal of the Fund shall be inflation-proofed at the full annual rate.
This change in statute conforms to the current practice of the
Corporation.

Litigation Revenue:

The Permanent Fund has received and will probably continue to receive
hundreds of millions of dollars from settlements and awards from
contested leasing and royalty issues. The money received by the Fund as a
result of royalty and leasing litigation has two components, the original
amount owed the fund and the interest that money has garnered during the
dispute. Current statutes are silent on how these individual components
are to be treated by the Corporation. Auditors have differed in their
opinions on how such funds should be treated.

This confusion raises two important questions that require legislative
clarification: 1) Should interest earned on monies due the Permanent Fund
be included in the monies deposited in the Fund when the state eventually
receives the funds? and 2) If interest is deposited in the fund, should it be
counted as a contribution to principal or counted as income in the year in
which the money was received?

The resolution could have a serious fiscal impact on the Fund. For
example, the Fund could receive as much as $385 million in disputed rents,
bonuses and royalties from the Dinkum Sands and North Slope Royalty
disputes. In the years since litigation was initiated those monies have
earned $386 million in interest (source: April 1990 OMB Report as altered
by 1990 Arco Settlement). If the interest income is not dedicated to the
Fund, then the interest funds would be general funds available for
legislative appropriation. If the interest income is transferred to the
Corporation, but is treated as income generated in the year it is received,



the income picture of the Corporation for that year could be dramatically
skewed, affecting dividends in that year. The four subsequent years of
dividends would be affected as well because of the averaging method
currently used to calculate dividends.

The final alternative, treating all interest received as contributions to
principal is the course of action currently being used by the Corporation.
The legislature ratified this interpretation in the FY91 Operating Budget
by mandating similar treatment for any litigation settlement interest

monies in FY91.

Section 1 of the proposed legislation clears up this uncertainty by
ensuring that all interest on the Fund's share of any settlements or
awards will be transferred to the Fund, and that both the original amount
due the Fund and any interest it has garnered shall be counted as deposits
to the principal of the Fund. This represents the most conservative
approach to this question. It adds the greatest amount possible to the
principal of the Fund and prevents unpredictable and destabilizing surges
in the Corporation's earnings.

Timely Transfers from DNR:

Current law mandates the transfer of funds due the Fund from royalty and
lease income from the Department of Natural Resources on a monthly
basis. During the thirty-day period between transfers DNR can accumulate
sizable balances of monies that will eventually be transferred to the Fund.
During recent months of exceptionally high oil prices and high production
these monthly transfers have been as high as $55 million. (November of
1990).

Section 2 of this proposal changes the process so that the Fund receives
a transfer whenever $5 million dollars owed the Fund accumulates at DNR
or once a month, whichever is sooner. This will allow the Fund to gain the
greatest possible benefit from the monies that have been constitutionally
and statutorily dedicated for that purpose.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101
MEMORANDUM February 5, 1992
SUBJECT: Permanent Fund Corporation (SB 39)
TO: Representative Dave Donley, Chair
House Judiciary Committee
FROM: Tamara Brandt Cook f) [ /
Director

You have asked whether the Board of Trustees of the Alaska Permanent Fund
Corporation may be subject to legislative confirmation in view of AS 24.20.206(1),
whic*1 provides:

Sec. 24.20.206. DUTIES. The Legislative Budget and Audit Commit-
tee shall:

(1) report to the legislature its recommendations relating to the
confirmation of appointees to the Board of Trustees of the Alaska
Permanent Fund Corporation; . ..

AS 24.20.206(1) was enacted as part of the 1980 Act, ch. 18, SLA 1980, establishing
the permanent fund dividend corporation and providing for legislative oversight of
the permanent fund. AS 37.13.050 originally contained the confirmation requirement
also, but that was amended out in 1982 and, apparently, a conforming amendment
to 24.20.206(1) was overlooked. With respect to the original 1980 legislation, our
drafting file contains a note in the handwriting of the then-revisor of statutes, Donna
Pegues, saying:

The appointment and removal provisions violate Bradner v. Hammond
re confirmation. ... This isnot (1) a regulatory board [, or] (2) a bd.
at head of department. Confirmation is unconstitutional. But | know
no one (including the governor) cares.

| cannot find that we formally advised legislators of our conclusion on this point in
1980, but verbal advice may have been given at the time.



Representative Dave Donley
February 5, 1992
Page 2

The Alaska Permanent Fund Corporation is established as a public corporation.
AS 37.13.040. Our position is that legislative confirmation may not be required for
the members of the board of directors of a public corporation. The basis for that
was set out in @ memorandum dated February 11,1991 by Legislative Counsel Jerry
Luckhaupt:

The constitutional convention proceedings are also helpful in determin-
ing whether a public corporation could be considered a "regulatory
board." The convention specifically addressed the relationship between
§ 26 and the University of Aaska, a public corporation, and public
corporations generally. Discussion of § 26 includes this statement by
Delegate Sundborg:

This whole section applies only to three classes of agencies. It
applies to principal departments of the state, to regulatory
bodies ard quasi-judicial bodies. It is inconceivable to me that
no matter what the legislature did it could ever put the U: iver-
sity of Aaska under one of those three headings, and | am very
much afraid here that if we read in here an exception saying
that it shall not apply to the University of Aaska, that it would
apply or that it could be construed to apply to any other state
corporation because we had not excepted that from the

language.
ACCP, at p. 2257.

Delegate Walsh stated that after checking with a couple of attorneys
he believed that the University of Aaska was not subject to the
requirements of § 26 because it was a public corporation. ACCP, at
p. 2246. Delegate Riley stated the he believed that the University of
Aaska was clearly beyond the reach of § 26. ACCP, at p. 2248. A
similar comment was made by Delegate V. Rivers while entertaining
questions about the Committee on the Executive Branch’s report.
ACCP, at p. 2033-34.

From these examples it seems clear that a public corporation,
established by the state, is not a § 26 board. It is also difficult to
conceive how the state could delegate the responsibility of running a
principal department or the exercise of the state’s police powers
through a regulatory or quasi-judicial agency to a public corporation,
whose board owes a duty to the corporation and not necessarily to the
state. Finally, the Aaska Supreme Court in Walker v. Aaska State
Mortgage Authority. 416 P.2d 245 (Aaska 1966) held that ASMA, a
public corporate authority of the state, was not at the head of a



Representative Dave Donley
February 5, 1992
Page 3

principal department of the state for purposes of triggering the
confirmation requirement of § 26. The court did not discuss, but
apparently assumed for purposes of that section that ASMA was not
a "regulatory or quasi-judicinl agency."

Therefore, | conclude that a "regulatory agency" for purposes of art.
[, § 26 of the constitution, is an agency governed by a board or
commission that adopts rules that govern, direct, or control the public,
segments of the public (including professions or enterprises), or the use
of the resources of the state. The term does not include public

corporations created by the state.
If I can be of further assistance, please advise.

TBC:gc
92-101.glc

Enclosure



Alaska Permanent Fund Corporation

P.0. Box 25500 Juneau, Alaska 99802-5500

(907) 465-2047
MEMORANDUM

DATE: February 3,1992

TO: Representative Dave Donley _
Chairman, House Judiciary Commmittee

FROM: John Kelsey
Chairman, Board of Trustees

SUBJECT: Proposed Amendments to CS for Senate Bill No. 39
(Finance): "An Act relating to the permanent fund
and the Alaska Permanent Fund Corporation; and
providing for an effective date."

The Board of Trustees of the Alaska Permanent Fund Corporation, at their
December 6, 1991 board meeting, expressed their continuing support for your
bill, CS Senate Bill No. 39 (Finance), and asked for your support on” the
following three amendments:

Amendment #1:

AS 36.30.850(a)(16) is amended to read:

(16) a contract that is a delegation, in whole or in part, ofinvestment
Powers or fldumar%/ responsibilities of
A) the Board of Trustees of the Alaska Permanent Fund
Corporation under AS 37.13; _
(B) the Alaska Mental Health Trust Authority under AS
37.14.0001 - 37.14.099;

Purpose: Currently, the Corporation is exempt from the provisions of the
procurement code only for contracts which are a delegation of investment
powers. This amendment would clarify existing law to make it clear that the
exemption includes contracts not only with a firm, whlch__spe0|f|call¥_mvests
money on the Fund's behalf, but also with any firm wliich has a Tiduciary



Amendments to CS SB 39 (Fin)
February 3,1992
Page 2

reIationshiP with the Corporation such as the real estate consultant, the
Fund's custodian, the manger search advisor and the asset allocation advisor.

Amendment #2:
AS 37.13.120(g)(8) is amended to read:

(8)  domestic corporate debt securities that are rated A [AA] or
better by a nationally-recognized rating service, or nondoméstic
corporate debt securities of comparable quality;

Purpose: By expanding the Corporation's list of authorized investments to
include A-rated corporate bonds, this amendment would add measurable
dollars to the Fund's income over time without, in the judg_ment of
management, significantly raising the Fund's risk level. According to a
November 8, 1990 Corporation analysis which compared market returns of
A-rated bonds versus AA-rated and better over the gast 5 years, the impact of
the current statutor?/ restriction was about .02 percent per year. A
September 1989 Callan Associates study using similar data over the
preceding 16.5 years estimated a "9percent impact per year. Ata .02 — .09
percent ran?e, this amendment potentially translates into a gain of
agproxlmate y $1.5 — $6.75 million of total return each year on the Fund's
$7.5 billion marketable debt Eortfollo. See also the attached memorandum
from William L. Means dated February 19,1991,

Amendment #3:
AS 37.13.120(i) is amended to read

&I The Alaska permanent fund may at no time own more than five
percent of the voting stock ofa corporation. Domestic stocks, exceﬁt for bank
and insurance company stocks, must be listed at the date of purchase on an
exchange registered with the Securities and Exchangze Commission. At the
time of each Investment, the aggregate investment of the fund in each stated
cate?pry of investment may not exceed the following stated percentage of the
total investments ofthe fund: _ _

mortgages under (g)(16) ofthis section -15 percent;

2)  real estate investments under d(g)(ZO) ofthis section -15 percent;

3) certificates of deﬁpsn, term deposits, or hankers' acceptances

under (9)(19) of this section - 20 percent; _

(4) securities of nondomestic ~ governments,  nondomestic

overnment agenmes, and nondomestic corporations under
?g)(8), (21), and (22) of this section, domestic corporate stocks



Amendments to CS SB 39 (Fin)
February 3,1992
Page 3

[AND DEBT SECURITIES] under (g)[(8) AND](18) of this
section, and short-term nondomestic corPorate promissory notes
under (g)(9)(B) oftliis section - 50 percent.

Purgqse: There is a need to consider changes to the above statute which
establishes statutory asset allocation limits on the investment of the
Permanent Fund. In particular, the combined limit on U.S. corporate stocks
and bonds and all non-U.S. investments which is currently set at 50 percent
poses a problem. With 10.16 percent of the Fund (at cost) invested in U.S.
corporate bonds as of November 30, 1991, staff finds itselflegally prohibited
from meeting the tarc};et asset allocation of 30% U.S. stock and 10% non-
domestic stock adopted by the Board of Trustees last March. The
Corporation recommends that this problem be solved by removing corporate
debt securities from the limitation imposed by AS 37.13.120(i)(4).



SENT BYiXerox Telecopier 7021 i 1-31-b2 ! 1:32PM iSOAK DPT REV/CASH MI-*

STATE OF ALASKA

Department of Revenue
reasury Division
Cash Management

. Facsimile Transmittal Form

Our Fax Number; (907) 465-4019

Addressed to: TT K 'Gtly
Fax Number: SACs>-Mortrd
From: Vem Voss, Cash Manager & Investment Officer

Bruce Smith, Investment Officer
Joe Meek, Accountant

Debbie Idone, Accounting Technician

Total number of pages (including transmittal sheet) 25

If problems are experienced with this transmission, please call (907) 465-2360.

Comments:

9075862057 ,%# 1



SENT BY :Xerox Telecopier 7021 ! 1-31-92

tT"r yv\
0o.)s 7*
Engr 7> S
Sc.c. % 'V oy tr

A'l*/tL :J 2 H

[AW < ; Us *t~k/*>

! 1:32PM 5SOAK DPT REV/CASH MT-*

C-0/s

[ - yl~ 22—

als'tfvo

INV# 3rt

T'Ub*1- jp

d*ys ai/yMi

90758620571# 2



THE FORD FOUNDATION
320 EAST 43"° STREET
NEW YORK, NEW YORK 10017

JOHN W. ENGLISH
VICE PRESIDENT AND
CHIEF INVESTMENT OFFICER

(212) 573-5050

January 30, 1992

Senator Pat Pourchot
P.0. Box V
Juneau, Alaska 99811

Dear Pat:

Enclosed as you requested 1is some information on bond ratings
and what the ratings mean.

Please note that an "A" vrating 1is considered "upper medium
grade”™ with a possible "susceptibility to impairment sometime in the
future."”

I"m also enclosing a copy of The Ford Foundation®s Investment
Policies and Guidelines which may be of interest.

As you know, there 1is a trade-off between risk and return.
My risk tolerance does not go any lower than "AA".

Please let me know if I can provide any additional assistance.
I enjoy serving the State of Alaska in any way that 1 can.

Sincerely

JWE:IF



JOHN W. ENGLISH

. : 320 EAST A3B0 STREET
Vice president and

CHIEF INVESTMENT OFFICER NEW YORK. N ¥ 10017

THE FORD FOUNDATION 212573-5080



INVESTMENT GUIDELINES*

(¢9) Tha Foundation should limit its investments to the following
categories:

(a) publicly tradeu securities; and

(b) securities not traded publicly and.investments in
real estate, provided that there shall exist adequate
prospect of gain to compensate for (i) the limited
marketability of such securities and investments, and
(ii) the additional burden of investigation and
administration inherent in such securities and
investments.

(2) The Foundation®s Vice President and Chief Investment Officer is responsible
for maintaining a diversified portfolio of investments within the
two broad categories of Equities and Fixed Income. Each category
includes both domestic and foreign investments. The Equities category
includes stocks, real estate, venture capital, and any other permissible
investments whose returns are linked to such investments. The Fixed

Income category includes long-term bonds and cash investments. The
asset mix ranges are outlined below:

ASSET MIX RANGE

ASSET CLASS MINTMUM MAXTMUM
TOTAL EQUITIES 30% 70%
Maximum
Stocks (minimum: 30%) 65%
Real Estate 10%
Venture Capital 5%
TOTAL FIXED INCOME 30% 70%
TOTAL INTERNATIONAL SECURITIES 0% 25%

(Stocks, Bonds, Cash)

3) Without prior Investment Committee approval, investments shall not
be made in cormiodity futures (except financial futures), 1in working
interests in oil and gas wells, or in "puts," "calls," "straddles"

or other options (except covered call options, and other options
including warrants granted 1in connection with an investment in other
securities customarily acquired by institutional investors); nor
without such approval shall securities be purchased on margin

or "short sales" or "sales against the box"™ be made.

Initially adopted by the Finance Committee on June 23, 1971; and as amended
through September 25, 1991.



APPENDIX A

STANDARD &POOR’S
CORPORATE AND MUNICIPAL BOND
RATING DEFINITIONS

A Standard & Poor's corporate or municipal bond rating is a current assessment of
the creditworthiness of an obligor with respect to a specific debt obligation. This
Iassessment may take into consideration obligors such as guarantors, insurers, or
essees.

The bond rating is not a recommendation to purchase, sell, or hold a security
inasmuch as it does not comment as to market price or suitability for a particular
investor.

The ratings arc based on current information furnished by the issuer or obtained
by Standard & Poor's from other sources we consider reliable. We do not perform an
audit in connection with any rating and may, 01t occasion, rely oit unaudited financial
information. The ratings may be changed, suspended, or withdrawn as a result of
changes in, or unavailability of, such information, or for other reasons.

The ratings arc based, in varying degrees, o1t the following considerations:

. Likelihood of default— capacity and willingness of the obligor as to
the timely payment of interest and repayment of principal in accor-
dance with the terms of the obligation

[I. Nature of and provisions of the obligation

I11. Protection afforded by, and relative position of, the obligation in the
event of bankruptcy, reorganization, or other arrangement under
the laws of bankruptcy and other laws affecting creditor's rights

Bonds rated AAA have the highest rating assigned by Standard & Poor's to
AAA a debt obligation. Capacity to pay interest and repay principal is extremely
strong.

Bonds rated AA have a very strong capacity to Fay interest and repay prin-
AA cipal and differ from the highest-rated issues only in a small degree.

Bonds rated A have a strong capacity to pay interest and repay principal,
although they are somewhat more susceptible to the adverse effects of
changes in circumstances and economic conditions than bonds in highcr-
rated categories.

Bonds rated BBB arc regarded as having an adequate capacity to pay interest
and repay principal. Although they normally exhibit adequate protection

BBB parameters, adverse economic conditions or changing circumstances arc
more likely to lead to a weakened capacity to pay interest and repay principal
for bonds in this category than for bonds in higher-rated categories.
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MOODY'S BOND RECORD 3

MOODY’S BOND RATINGS
. The system of rating securities was originated by John Moody in

Jie purpose of Moody's Ratings Is to provide the Investors with a simple
syst%m of gradation by which the Telative Investment qualities of bonds may be
noted.

Rating Symbols: Gradations of investment quality are indicated by rating
symbols, each symbol representing a group in which the quality characteristics
are broadly the same. There are nine symbols as shown below, from that used. to
desmznate east Investment risk (L.e,, highest Investment quality) to that denoting
greatest Investment risk (i.e., lowest Investment quality):

Aaa Aa A Baa Ba B Caa Ca C

For explanation of municipal rating symbols, in particular the A 1 and Baa 1
groups see page 328

Absence 0f Rating: Where no rating has been assigned or where a rating has
{)ﬁen suspended or withdrawn, it may be for reasons unrelated to the quality of
g issue.

Should no rating be assigned, the reason may be one of the following:

1. Anapplication for rafing was not received or accepted. )

2. The issue or issuer belongs to a group of securities or companies that are’
not rated as a matter of policy. o . .

3. Thereisa lack of essential ddta pertaining to the issue or issuer )

4. The issue was privately placed, in which case the rating Is not published in
Moody's publications. ,

Suspension or withdrawal may occur if new and material circumstances arise,
the effects of which preclude satisfactory analysis; if there is no longer available
sreasonable up-to-date.data(to permit a judgment to be formed; Ifa bond is called
for redemption; or for otherreasons..

Changes in Rating: The quality of most bonds Is not fixed and steady over a
period of time, but tends to undérgo change. For this reason changes in ratnags
occur so as to reflect these variations in thé intrinsic position of Individual bonds.

A change in rating may thus occur at any time In the case of an individual
Issue. Such rating change should serve notice that Moody's observes some
alteration in the investmeént risks of the bond or that the previous rating did not
fully reflect the quality of the bond as now seen. While because of their very
natire, changes are fo be expected more frequentl% amongn bonds of lower
ratings than “among bonds of higher ratings, nevertheless the user of bond
ratings shoild keep close and constant check on all ratings-both high and low
ratings-thereoy to be able to note promptly any signs of change In investment
status which may occur.

Limitations to Uses of Ratm%s: Bonds carrying the same rating are not
claimed to be_of absolutely e(i_ua_ quality. In a’broad sense they are alike in
Posmon, but since there are a limited number of rating classes used in gradin
housands of honds, the symbols cannot reflect the fine shadings of riskS whic
actually exist Therefore, 1t should be evident to the user of Tatings that two
bonldts identically rated are unlikely to be precisely the same in investment
quality.

As ratings are designed exclusively for the purpose of grading bonds according
to their investment qualities, they should not be used alone as a basis for
Investment operations. For examFIe,_ thek;I have no value in forecasting the
direction of future trends of market price. Market price movements In bonds are
influenced not only by the quality of individual issues but also by chan?es in
money rates and general economic trends, as well as by the length of maturity,
etc. During its life even the best quality bond may havé wide price movements,
while its high investment status remains unchanged.

The matter of market price has no bearing whatsoever on the determination of
ratings which are not to be construed as recommendations with respect to
“attractiveness.” The attractiveness of a given bond may depend on its yield, its
maturity date or other factors for which the investor may search, as well as on its
investnient quality, the only characteristic to which the rating refers.

Since ratings Involve judgments about the future, on the one hand, and since
they are used by investors as a means of protection, on the other, the effart is
made when assigning ratings to look at "worst" potentialities in the "visible"
future, rather than Solely at the past record and the status of the present.
Therefore, Investors using the rating_should not, expect to find in them a
reflection of statistical factors alone, since thef/ are an appraisal of long term
risks, Including the recognition of many non-statfstical factors.

Though ratings may be used by the banklnig authorities to classify bonds in
their bank examination procedure, Moody’s Ratings are not made with these
bank regulations in view, Moody's Investors Service's own judgment as to
desirability or non-desirability of a bond for bank investment purposes is not

Indicated by Moody's Ratings.

Mood%/’s Ratings represent the mature opinion of Moody’s Investors Service,

Inc., as fo the relative investment classification of bonds. As such, they should be

used In conjunction with the description and statistics appearing in Moody's

Manuals. Reference should be made to these statements for information

regarding the issuer. Moody's Ratings are not commercial credit ratings, in no

Rﬂase |sI efault or receivership to bé inputed unless expressly so statéd In the
anua

KEY TO MOODY'S CORPORATE RATINGS

Aaa

Bonds which are rated Aaa are judged to be of the best quality. They carry the
smallest degree of investment risk and are gonerally referred to as "gilt edge.”
Interest payments are protected by a large or by an _excepnonallgl stable margin
and principal is secure. While the variqus protective elemenfs are likely to
change, such changes as. can be visualized are most unlikely to Impairthe
fundamentally strong position of such issues.

Bonds which are rated Aa are judged to be of high quality by all standards.
Together with the Aaa group they comprise what are generallyknown as high

rade bonds. They arerated lower than the hest bonds because margins, of
protection may not be as largo as In Aaa Securities or fluctuation of protective
elements ma% be of greater amplitude or there may be other elements present
which make the long term risks appear somownhat larger than inAaa securities.

A

Bonds which are rated A possess many favorable investment attributes and
are to be considered as upper medium grade obligations. Factors giving security
to principal and interest are considered adequate but elements may be present
which suggest a susceptibility to impairment sometime in the future.

.1 Baa  ...... -

Bonds which are rated Baa are considered as medium grade obligations, i.e.
they are neither highly protected nor poorly secured. Interest payments and
principal security appear adequate for the present but certain protective
elements may be lacking or mai be characteristically unrealiable over any great
Ien?th of time. Such bonds lack outstanding investment characteristics and in
fact have speculative characteristics as well. “ e mm

Ba

Bonds which are rated Baare judged to have speculative elements; their future
cannot be considered as well ‘assured. Often the protection of interest and
principal Rayments may be very moderate £,id thereby not well safeguarded
during other good and bad times over the future. Uncertainty of position
characterizes bonds in this class.

B

. Bonds which are rated B generally lack characteristics of the desirable
investment Assurance of interest and principal payments or of maintenance of
other terms of the contract over any long period of time may be small.

Caa

Bonds which are rated Caa are of poor standing. Such issues may be in default
orthere may be presont elements of danger with respect to principal or interest

Ca

Bonds which are rated Ca represent obliﬁations which are speculative ina high
degree. Such issues are often in default or have other marked shortcomings.

C

Bonds which are rated C are the lowest rated class of bonds and issues so
rated can be regarded as having extremely poor prospects of ever attaining any
real investment standing.

Note; Moody's applies numerical modifiers, 1, 2 and 3 in each generic rating
classification from Aa through 8 in its corporate bond rating system. The
modifier 1 indicates that the security ranks in the higher erv' of itS generic ratin
category; the modifier 2 indicates a mid-range ranking; and the modifier
indicates that the issue ranks inthe lower end of its generic rating category

‘Moody's bond ratings, where specified, are applied to senior bank obligations
with an Original maturity in excess of one year. Obligations relying upon support
mechanisms such as ‘latters-of-credit are excluded unless explicitly rated.
Obligations of a branch of a bank are considered to be domiciled in the’country
Inwhich the branch is located. Unless noted as an exception, Moody’s ratln? ona
bank's_ability to repay senior obligations extends only to branches located In
countries which carry a Moody’s sovereign rating. Such branch obligations are
rated at the lower of the bank’s rating or Moody's soverelt\;/r\} rating for the bank
deposits for the country In which the branch is located. When the currency in
which the obligation is denominated Is not the same as the currency of the
country in which the obligation is domiciled, Moody’s ratm?s do not incorporate
an opinion as to whether payment of the obligation will be affected by the actions
of the ?over_nr_ne_nt controlfing the currency of denomination. In addition, risk
associated witli bilateral conflicts between an investor's home country and either
the issuer's home_country or the country where an issuer branch is’located are
not Incorﬁorat_ed into Moody's ratings. "Moody's makes no representation that
rated bank obligations are exempt from registration under the U.S. Securities Act
of 1933 or issued In conformity with any other applicable law or regulation. Nor
does Moody's represent any specific bank obligation is legally enfarceable or a
valid senior obligation of a rated issuer.
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State Of Alaska
Office of the Governor
Division Of Policy

PERMANENT FUND POLICY ISSUES

April 1990

In the past four years, public policy makers in Alaska have increasingly focused
their attention on the Permanent Fund. Literally hundreds of Permanent Fund
bills and resolutions have been proposed since 1986, and many public
hearings have been held. In part, the debate is provoked by the fiscal
uncertainty which Alaska now faces with the downturn of Prudhoe Bay oll
production - - an era in which the Permanent Fund is likely to play a
fundamental, If as yet undefined, role. In part, however, the debate results from
unresolved questions about the Permanent Fund’s ultimate purpose, or
purposes. These unresolved questions are likely to plague policy makers in the
coming years as they grapple with the prospect of a diminishing revenue base
and the task of defining the Permanent Fund's future use.

Now is therefore an opportune time to identify major policy issues surrounding
the Permanent Fund for further consideration by policy makers. Although some
of the issues appeartechnical at first glance, they each contain the elements of
policy. [f leftto the technicians, policy will be set by default rather than by the
state's policy makers through public discussion and healthy debate.
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Puroosefs) Of The Permanent Fund

Although current uses of Permanent Fund income are defined in statute, no
agreement seems to exist about the ultimate purpose or purposes of the Fund's
earnings. What role should the Permanent Fund play in the state's long-term
fiscal policy? For example: are the earnings intended to support state
government services in Alaska's post-oll era? or to avoid fiscal calamity if oil
prices suddenly collapse? or to directly distribute Alaska's resource wealth to
residents? orto provide some of Alaska's current oil wealth to future
generations? or serve as an investment fund for infrastructure? or several of
the above? or anything additional?

Inferring the purpose of the Fund's principal from the existing statutory scheme
for allocating the fund's annual investment earnings forces one to conclude that
the Permanent Fund exists solely to provide dividends. Inflation-proofing, from
this perspective, simply insures the purchasing integrity of future-year dividend
checks. While some espouse this interpretation, others believe the Permanent
Fund was established as some kind of ultimate fiscal or economic insurance
policy for Alaska. When the Alaska public voted favorabiy to approve the
establishment of the Permanent Fund in 1976, the dividend program was not
yet even in existence. (The dividend program would rot be created until the
1980 legislative session.) Thus, considerations of ..(dividual "reward* were not
part of the voters' decision-making in establishing the Fund or in envisioning its

intended purpose.

The threepence of current interpretations reveals both the need to clarify the
Permanent Fund's purposes, as well as the wisdom of doing so before events
such as the Prudhoe Bay production dc vnturn or another world oil price
collapse force a hurried, ill-considered decision. With Prudhoe Bay production
projected to fall to two-thirds of today's level by 1995, the time for public debate
about the Fund's purpose deariy is at hand. Almost any use of earnings other
than the status quo will require statutory changes, requiring dialogue and a
much deeper understanding of the Fund’s intricades than now exists.



revenues) over the next fifteen to twenty years. These trends are shown in
Figures 1 and 2

Figure 1
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Figure 2

PRINCIPAL END BALANCE IN REAL DOLLARS
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This expected slowdown in the Fund’s growth begs the question of the
Permanent Fund’s ultimate purposes, including the use of its earnings. It also
complicates the dynamics of discussions about the Fund, because people



Any appropriation of money from the Permanent Fund's earnings reserve
account, or any establishment of additional uses for Permanent Fund earnings
(e.g., to supplement general fund appropriations), will compound the existing
competition for Fund earnings and accelerate the reserve account's depletion.
This would result in larger inflation-proofing shortfalls, and reduce the real value
of the Fund's principal unless there is a change in the priority placed on
inflation-proofing vis-a-vis dividends or other uses of earnings, or a fundamental
structural change, such as establishment of a payout rule for Fund
management.4

The complexities of inflation-proofing cease to be an issue if a fundamentally
different approach to earnings is taken. A new approach, under initial
consideration by the Trustees, is to fix an annual payout, based on the total
market value of the Fund and other considerations. Under this approach, the
Fund would retain its annual earnings, both realized and unrealized gains and
losses, minus a percentage equivalent to real growth over time. Put simply, the
amount paid out is not more than the long-term real earnings of the Fund, thus
protecting the principal over time. Similar strategies have been used by various
endowment funds, such as the Harvard Endowment. This approach and any
other proposals, such as that proposed in House Bill 249, which preserve the
real value of the Fund over time deserve active consideration by policymakers.

lavaatment Strategies

As dedicated revenues diminish, investment strategies, particularly "asset
allocation™ plans, chosen by the Corporation will become increasingly important
in determining the health and ongoing power of the Permanent Fund. To date,
the Trustees have been extremely conservative in their approach to
diversHMfeni with almost 80% of the portfolio in fixed income securities and
very fifttfe in equities. As a result, the Fund's earnings performance has been
adequate, but may not be in the future unless the investment strategy responds

to changing financial markets.

4 Protecting the Integrity of the Fund may be achieved through "a payout rule, developed at
Harvard In the 1960s and since adopted in one form or another by various endowments and
trusts. Initssimplest form, a payout rule involves spending or "paying our each year a
percentage of the market value of the assets," Appendx C, Final Report of the Commission on
the Future of the Permanent Fund, January 31,1990, page 39.



any other uses of earnings. With the transition to more stocks in the portfolio, a
basic management question will become balancing the need for current
earnings versus growth in unrealized capital gains. The new asset allocation
will probably generate a much more uneven cash flow than in the past. Thus, it
may raise public concerns about short-term fund performance, as reflected in
fluctuating dividend checks.

At this time, neither the Trustees nor the Legislature have set forth a policy
about when to convert capital gains into realized returns. So far the Permanent
Fund Corporation indicates it has resisted any pressures to increase realized
earnings by selling securities that have an unrealized capital gain, except in
appropriate market conditions. But an uneven cash flow and fluctuating
dividend checks may tend to politicize fund management, especially at fiscal

year-end.

The underlying policy question is the appropriate balancing of Fund benefits
between current and future generations. Again, the lack of goals or priorities
dearly defined in statute may well result in policy being set on a do facto basis.
The lack of dear policy on conversion of capital gains into realized returns
means that actual practice could change dramatically and ~consistently with
legislative or gubernatorial desire, given a different Board of Trustees and/or

staff.

2. Fiscal & Statutory Issues

Inflation-Proofing: More Dilemmas

1) Statutory Schizophrenia: The statutory inflation-proofing procedures
hinder the goal of protecting the Fund's prindpal. The formula for inflation-
proofing requires that the inflation-proofing deposits be taken out of each year's
cash earnings. This cash mandate calls for the Corporation to invest in short-
term fixed-income, interest-bearing instruments. These instruments provide
lesser yield than would equities over time. Thus, ironically, the procedures
currently used to meet inflation-proofing requirements contribute to lesser



wise to err on the side of assuming the constitution means what it says in Article
IX, Section 13. Accordingly, this year the Governor's proposed FY91 budget

amendment* indude language providing an appropriation from annual
earing® for inflation-proofing. From FY83 through FY89, $1,644 million was

transferred "automatically.”

A second, related inflation-proofing issue is that an appropriation is clearly
required in cases where funds are transferred out of the earnings reserve
account to avoid an inflation-proofing shortfall; 1.6., in cases where the dividend
distribution leaves too little residual net income to fully inflation-proof the fund's

prindpal.

(4) Conflicting Statutes: Current law seems to require full inflation-proofing
each year, rather than as much inflation-proofing as possible. AS 37.13.145
says that an amount “suffident” for inflation-proofing "shall be transferred"
(emphasis added) each year from the Permanent Fund's net income to the
fund's principal. It does not say that the amount transferred for inflation-proofing
shall depend on the amount of net income remaining after the dividend
distribution, or on the size of the cumulative balance in the fund's earnings

reserve account.

Yet, AS 37.13.145 and AS 43.23.045(b) (the statute specifying the size of the
annual dividend distribution), can conflict with each other because AS
43.23.045(b) can leave too little net income available after dividends for the
inflation-proofing requirements of AS 37.13.145 to be met AS 43.23.045(b)
takes precedence because It states, "Not withstanding contrary provisions of the
law..." Aa described earlier, the first inflation-proofing shortfall could occur as

early as thiafiscal year.

Also, tha statutes reflect tittering timelines: income available for distribution is
calculated on a five year basis, while inflation requirements are calculated on
an annual basis, thus increasing the potential for eventual conflict between the

two provisions.
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difference between "net income™ and "Income available for distribution.” Also
alternative ways of structuring the statutes could be explored so that the entire
distribution of Fund earnings is not dependent on a changing and not publicly
reviewed formula.

Unclear.-"Income™ Definitional impact on the General Fund

First, the Alaska constitution requires that "All income from the permanent fund
shall be deposited in the general fund unless otherwise provided by law.” But,
the Corporation's calculations of "net income” do not indude all income;
instead, they exdude unrealized capital gains from securities. Thus, an
argument can be made that current statute does not fully recognize "all income,"
and subsequently does not transfer to the general fund appropriate amounts.

Second, the Earnings Reserve Account may have received funds which actually
belong to the General Fund - - potentially as much as $335 million of the $635
million FY89 ending balance. "Net income” is sometimes larger than "income
available for distribution.” Under the constitutional mandate and given the lack
of a statutory disposition of the "net income” residual, it arguably should go to
the General Fund. Instead, it has been retained in the earnings reserve account
by the Corporation.

These possibly inappropriate allocations of earnings have resulted from the
confusion arising over "net income’ and "income available for distribution.”
Inflation-proofing deposits are taken from "net income,” leaving a residual.
Dividend appropriations, however, are taken from "income available for
distribution,” leaving a different residual. AS 37.13.145 then calls for the
residual from "Income available for distribution” to be transferred to the earnings
reserve M ount But current statutes are silent on the disposition of any
remaining net Income. When "net income" is larger than "income available for

distribution," monies are left over.

This occurred In FY87, as follows:



million of Interest earnings would go to the Permanent Fund, along with $385
million in principal. The table below presents maximum distributions based on
the "best of ail possible worlds" outcomes for the state. Noteworthy is that
interest eamings now rival the principal amount in both cases.

Maxinum Possible Distributions to Permanent Fund of Dinkum Sands and North Slooe Rovaltv-related Proceeds/

Dinfcum Sands
$ 194,797,625 Bonuses 244,126,432 Bonus Interest
990,991 Rents 1,167,879 Rent Interest

$ 195,788,616 Total Rents/Bonuses 245,294,311 Total Interest

North Slooe Royalty Case

$ 131,249,721 RIV Deficiencies 101,117,831 RIV Interest
58,266,680 RIK Deficiencies 39.747,053  RIK Interest
$ 189,516,401 Total Deficiencies 140,864,884  Total Interest
Principal Interest

$ 195,788,618 245,294,311
189,518,401 140,864,884

Total $ 385,305,017 386,159,195

771,464,212

* Dinkum Sands proceeds calculations based on Minerals Management Service data of 12/31/89: Nor
Slope Royalty proceeds calculations based on estimated deficiencies plus Interest as of 3/90; Heiien
Partnow; and Condon.



mineral lease rentals, royalties, royalty sale proceeds, certain net profit shares,
and federal mineral revenue sharing payments from leases issued after
December 1, 1979, and ail bonuses received from mineral leases issued after

February 15, 1980 to go to the Permanent Fund principal. This section was
enacted in 1980, before Alaska court rulings on continuing appropriations, such
as State v. Trustees for Alaska (Alaska 1982). On a first reading, the section
appears to establish a dedicated fund, binds future legislatures, and effectively
creates a continuing appropriation. That defect could be remedied by enacting
a separate appropriation each time monies are received which would fall under
the section. Without a companion appropriation, however, the section appears
to be similar to AS 37.11.020 (requiring that not less than five percent of state
mineral revenues be placed in the Alaska renewable resources dev'-'opment
fund) which the Department of Law opined was unconstitutional. Nonetheless,
in 1988, a transfer from the general fund was made of revenues received from a
partial resolution of the DInkum Sands case which included about $80 million
allocated to the Permanent Fund under AS 37.13.010(a)(2). Adding the
following language to the Fv 91 and subsequent budgets would reaffirm the
legislature’s power of appropriation: "Amounts received by the state to which
AS 37.13.010(a)(2) applies, shall be deposited into the principal of the Alaska,

permanent fund.”

A similar situation occurs under AS 43.23.045, which calls for the annual
earnings of any deposits received as a result of the North Slope Royalty case
(formerty known as Amerada Hess) to be deposited back Into the principal of
the Fund. In order for this deposit to occur legally, a separate appropriation
needs to be placed in the operating budget. As settlement monies were
received in FY90, such language needs to be in the FY91 budget in order to
cover the eemings at the end of FY90. The following language would be
appropriate:"Interest earnings from deposits made to the Alaska permanent
fund under AS 43.23.045 shall be deposited into the principal of the permanent

fund."

Dividend! As A Percentage of Expenditures: Policy Considerations

Appropriations for the Permanent Fund dividend program have been increasing
steadily each year, as the table below shoves:



Figure 3

souk+: DMtion of Poflcy IT]

Over timo, dividends will account for an ever increasing percentage of state
government expenditures, and, as a consequence, the competition between
dividends and other public programs, already sensed by legislators, will
become more explicit. Significantly from a policy perspective, the entire
purchasing power of Permanent Fund earnings is now tied up in dividends.
Any alternative use(s) of earnings, for whatever purpose, will impact the size of
future dividends, both in nominal and real terms. The existence and size of the
dividend program are also quite likely to complicate the probable future debate
over reestablishment of an individual income tax. Some, undoubtedly, will
debate with vigor that the re-imposition of a personal income tax is
inapproprtate, if not ludicrous, when the State is distributing about half a billion
dollars annuafty in dividends. Others will see the dividend as insurance that
any eventual income tax will probably be very progressive in nature.

Dividends: impacted bv Earnings. Reserve Account

Though available for appropriation for any use under current law, the balance of
the Permanent Fund’s earnings reserve account (ERA) also is regarded as a
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policymaker* without resources to provide for inflation-proofing in the case of a
shortfall, unless they are willing to make inflation-proofing the first priority.

Dividends: Economic Impact

One of the most universally accepted "truths* In Alaska economics, but one that
seems to rest on a very narrow base of empirical evidence, Is that Permanent
Fund dividends provide a substantial stimulus to Alaska's economy.
Establishing the veracity of this claim is a surprisingly difficult task, and has not
been rigorously undertaken to date. Two factors, in particular, need to be
evaluated before basing future policy decisions on this conclusion.

First, there does not exist, as many may suppose, a large body of research
findings directly addressing this issue. To date, only a single study (thrice
revised) exists, conducted by the University of Alaska’s Institute for Social and
Economic Research. Secondly, many of the economic benefits that result from
the expenditure of dividend money are exported directly to other states in the
form of profits, and have their ripple effects Outside instead of within the Alaska
economy. In spite of much anecdotal evidence that dividend money is
"exported” in many cases, no study to date has addressed this issue directly, or
measured the proportion of the dividend's economic benefits that occur outside

of Alaska.

In view of these factors, it would seem especially prudent to establish the
dividend program's In-state economic impact more carefully before accepting it

as a given and basing future policy decisions on it.
Budgetary Use Of Permanent Fund Earning*
While the debate continues about whether or how to use Permanent Fund

earnings differently from the present statutory allocation scheme, the annual
use of the Fund's earnings already has reached significant levels.



3 Megat ks

Lack 01 Oversight Of The Permanent Fund

Neither the executive branch nor the legislative branch of Alaska state
government has institutionalized or possesses an adequate capacity for
consistent oversight of the Permanent Fund; |.€., the financial expertise to
understand or assess activity occurring in large capacity investment functions.
The trustees have called for outside audits arid performance reports; these,
however, seldom receive sustained or thorough attention by the legislative
branch.7 One minor remedy would be the widespread distribution of
performance reports, such as those recently made by Cailan Associates.

This lack of a detailed understanding of portfolio management concepts, market
dynamics and realty investments, effectively means that little knowledgeable
external review of Permanent Fund operations ocr rs. Such a situation creates
an almost tangible jeopardy regarding public accountability for the Fund. This
is especially noteworthy in view of the fact that many Alaskans, in one way or
another, are implicitly counting on the Permanent Fund as Alaska's future fiscal
security. At a minimum, regular oversight hearings on key topics would keep
policymakers familiar with fund basics. Legislators spend hundreds and
hundreds of hours on the expenditure of $2 billion, but comparatively little time
or the management of $10 billion. The scrutiny brought to bear on the state's
budget could be applied productively to Fund policies.

The Corporation's Inve«rtment strategies, for example, may significantly alter the
continuSy and size of earnings which, in turn, could dramatically affect the
state's feotfpofldes and the legislature’s choices in the future. With the current
statutory vagueness, much Is left to the discretion of the Corporation staff. The
practices, so far largely beneficial to preservation and improvement of the
Fund's principal, could change dramatically with a different Board and/or staff,
and without legislative awareness of the changes. But legislators and the

7 For more detail, see Alaska"s Permanent Fund: Legislative History, Intent, and Operations,
Alaska Senate Rural Research Agency, January 1986, pp. 105-106,143-144.,
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and for making major fiscal policy decisions, especially during legislative
sessions.

The Corporation’s model also possesses some significant technical flaws that
should be reviewed and corrected. They indude but are not limited to the
following:

* the lack of a link ir the model between national inflation rates and
the projected amounts of dedicated oil revenue deposits to the
Fund (such that when future inflation rate assumptions in the
model are changed, which in reality would change the flow of ol
revenue to the Stat«, the model's projected amount of dedicated
oil revenue expected to be deposited annually into the Fund in the
future does not change);

* a fundamental ambiguity about whether realized capital gains are
induded or excluded in the model's projections of future net
income. 1l

* thss use of two conflicting inflation factors, 4.5% for the dedicated
revenue stream and 6% for fund earnings. Either the projections
understate revenues, or overstate nominal earnings. A single
inflation factor should be used, preferably that provided by the
Dept of Revenue so that general fund revenue projections are
comparable to Permanent Fund earnings projections.

As the fiscal Importance of the Permanent Fund performance increases in the
future, polcymakers would be well advised to establish a performance
forec&MitoQ process rather than islying on a limited, mechanically driven
technique.

11 The Permanent Fund Corporation has traditionally taken the position that their projections
exdude any estimate of resized capital gains, due to the dfflcufey of predicting complex market
movements and managers' reactions to those movements. Ifthe Corporation's future income
projections are based on the Trustees' formally stated performance goal of a three percent real
(Inflation-adjusted) average annual rate of return, which the Corporation confirms, however, then
resized capital gains (Ike al other forms ot future income) are included In that three percent. This
guestion Is still unresolved by the Corporation.



Unclear "Income" Definitions: Impact on Inflation-Proofing and on
Earnings Reserve Account

Tne statutory definitions of the dividend amount and the inflation-proofing
amount are inconsistent and confusing, and the cash flows they implj are not
reflected in current Permanent Fund Corporation accounting practice.

m Impact on Inflation-Proofing

The dividend amount is defined in terms of "income available for distribution™
(AS 43.23.045(b)), whereas the inflation-proofing amount is defined in terms of
"net income" (AS 37.13.145). Since these two terms refer to different quantities,
interpretation of the annual cash flows from income allocations as outlined in
statute is problematic. For example, based on the December 31,1989
Corporation earnings estimates for FY91 through FY95, the money available for
inflation-proofing varies considerably if the statute is applied literally. Using the
following abbreviations

NI *  Net Income
IAFD m Income Available For Distribution
PFD m Permanent Fund Dividend

IP

Inflation-Proofing

the calculations would be:

STEP QMtt Calculation of Net Income For Five-Year Period
Yr/NI

FYol 937

FY92 1,057

FY93 1131

FY94 1,209

FY95 1291

Total 5,625
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(2|_ Impact on Earnings Reserve Account

The wording of AS 37.13.140 and AS 37.13.145 may have led to inappropriate
deposits in the Earnings Reserve Account Again, this possibility arises
because of the confusing usage of the terms "Income", "net income" and
"Income available for distribution” In the two statutes referenced above.

The following example, using the last five years of Permanent Fund earnings,
illustrates the problem of identifying the amount of money that goes to the
earnings reserve account under AS 37.13.145:

Again, the following abbreviations apply:
NI Net Income
IAFD - Income Available For Distribution

PFD m Permanent Fund Dividend
IP » Inflation-Proofing

Step One: Catenation of Net Income

FY/NI
FY 85 658
FY 86 1,021
FY 87 1,069
FY 86 789
elm Sea
Total: 4,405

STEP TWO: Calculation of Income Available for DistributiQnJflS 3713140)

IAFDFYtt - -21 x Total NI - 21 . X 4,405 - 925.05

STEP THREE: Calculation of Dividend Amount (AS 43.23.045(b))

PFDFY89 -.50 x IAFD - S0 X 92505 - 462.525
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to Representative Grussendorf, Randy Welker, Legislative Auditor; and
Permanent Fund Trustees Hugh Malone and Byron Mallott.



13 Report of the Commission on the Future of the Permanent Fund

Educational endowment

The Governor’s 8posed education endowment engendered
Ien thy comment and healthy d ate be ore the Co mission.
People drscussed the |ssues of the Permanent Fund’s role

overn ents endin eneral, and specificall th evel and
ﬁ R |ng uc tion. ah ISSUE 1S n%w ebe fore t e

eql ature an this appears to be t e opriate forum for

eg Ing upon any proBgsaI to be pIacedw)f gthe voters.
Recommendation: The Commission forwards no specific recommendation
on the proposed educational endowment.

Clean up the statutory language

_The Leqgislature should re-examine all.of the cur(entstatutes
involving the Perman nt Fund rcon |stenc cant
clear an prec se e |n| 0 a|[]1 gt caIc latin net
Income s oud e adop te in the a senc%o the adoptio

ayout metho There eas 0 be esst an precise use ofthe
Per)hn ‘Pt]rnd1 )prrncrpa p orporation”. P

é)r example, A.S, 37.13.010 ag discusses the Permapent
Fun |s eneraI crte as t statutor defrnrtron of the
principal o the und It 1s often statedt at the ba ance In th
earnrn%s reserve account art of the |n Cl a
Howey rareadrngo N 71 010 3 and 37. 13 5 -
cates" the E Awhrchr in the aska erm%nent und". Ifthe
ERArsnotharto the “fund" (Prrncr al, w are the arnrn S
from the ERA used to calfctﬂate ividends? AI(? %7 1%1 0
3 dresses ‘net income of the corporation” ﬁ 7.13,040
|Ohscusses tggﬂasaets of the corporation”, while nerther of these

rases IS

Recommendation; The ambiguities in the existing statutes regarding the
' Permanent Fund should be clarified.
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incoma for tha Fund over time and, hence, lesser principal. The current inflation-
proofing procedure (converting investments into cash which can then be
deposited Info the principal) may actually be robbing the Fund of real growth
overtime.

(2) Maximizing Deposits: In the past, the Corporation has calculated

annual Inflation-proofing requirements so as to produce the maximum possible
deposit for inflation-proofing each year. The Corporation assumes that the
dedicated mineral revenue deposits are included In the fund's principal for the
entire fiscal year, when In fact dedicated revenue deposits into the Fund occur
continuously throughout the year, and their actual inflation-proofing
requirements are less than the inflation-proofing deposits made. With the
statute silent on this point, the Corporation has chosen an approach unusual by
accounting practices, but designed to produce maximum contributions to the
fund’s principal. The Corporation sought legislative approval for this approach
through Legislative Budget and Audit, albeit after the fact. After one
unsuccessful attempt (October 24, 1983 meeting, where action was tabled),
Legislative Budget and Audit approved the methodology at its January 12, 1984
meeting. But it remains a matter of policy, not statute nor regulation, and with a
different Board of Trustees or Corporation staff, the outcome could be different.

(3) Inflation-proofing Transfers: Inflation-proofing transfers used to occur
automatically under AS 37.13.145, but arguably require an appropriation. In an
April 11,1979 memorandum, the Dept, of Law examined the clause concerning
disposition of permanent fund income:" all income from the permanent fund
shall be deposited In the general fund unless otherwise provided by law." and
concluded that the clause does not exempt the fund's income from the
prohibition against dedicated funds. Further, the constitution provides that "No
money sta8 bo withdrawn from the treasury except in accordance with
appropriation* made by law" (Art. IX, Sec. 13). Furthermore, the Alaska courts
have subsequently ruled that continuing appropriations are not constitutional.
The counter argument Is that the statutory dedication is arguably required to
achieve the basic goal for which the fund was established, i.e. provide
permanence, and hence is allowable. If that argument were carried to its logical
conclusion, however, then inflation-proofing would be automatically the first
priority for Fund earnings, which’it clearly is not. If there Is ambiguity, it seems

10
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Net Income of $1,069 billion, minus Permanent Fund Dividends (PFD) of $391
million, minus Inflation-Proofing of $148 million, leaves a Net Income residual

of $530 minion.

Income Available for Distribution of $787 million, minus PFD of $391 million,
minus Inflation-Proofing of $148 million,6 leaves an Income Available for
Distribution residual of $248 million.

The difference between the two residuals is $282 million, which has since
earned interest of about $54 million, for a total of about $335 million.

The statute calls for only the residual from "income available for distribution” to
be transferred to the earnings reserve account, or $248 million. Instead, the
entire "net income" residual of $530 million was retained in the earnings
reserve account. The statutory confusion has resulted in the disposition of over
$300 miillion taking place without due legislative consideration. The policy
conseqguences are to increase the size of the dividend and keep money out of
the general fund which should be there as a matter of constitutional
requirement. A clarification of the statute is warranted to establish legislative

intent.

Treatment of Royalty Litigation Interest Earnings - - 8(g) or, Qlnkum
Sands and North Slope Royalty Funds

When funds placed In escrow during royalty litigation generate interest
earnings, should the interest that eventually goes to th8 Permanent Fund be
treated upon receipt by the Corporation as principal or as earnings? If the latter,
the monsy representing the Interest component would be distributable and
avallaWa. torappropriation. As oil revenues dwindle in the future, the
avallawBty or non-avallabllity of royalty litigation interest earnings will have
significant fiscal and possible program implications for the state. Legal
proceeds from both the North Slope Royalty and Dinkum Sands cases may be
large, as much as $2.3 billion. Of that combined total, approximately $386

6 The statutes do not speak to subtracting Inflation-Proofing from Income Available for
Distribution, but from Net Income. The practice, however, is as represented in the example. If
one relies solely on the statutory construction, the numbers never add up.
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million of interest earnings would go to the Permanent Fund, along with $385
million in principal. The table below presents maximum distributions based on
the "best of ail possible worlds" outcomes for the state. Noteworthy is that
interest earnings now rival the principal amount in both cases.

MaxInumJIQSSlhla.Distributions to Permanent Fund of DInkum Sands and North Slone Royalty-related Proceeds e

$ 194,797,625 Bonuses 244.126,432 Bonus Interest
990.991 Rents 1,167,879 Rent Interest

$ 195,788,616 Total Rents/Bonuses 245,294,311 Total Interest

North Slooe Rovaltv Case

$ 131,249,721 RIV Deficiencies 101,117,831 RIV Interest
50,266,680 RIK Deficiencies 39,747,053 RIK Interest
$ 189,516,401 Total Deficiencies 140,864,884  Total Interest
ErintiBal iolfliflst:

18| DInkum Sands  $ 195,788,016 245,294,311
North Slope 189,516,401 140,864,884!

jijITotil $ 385305017 386,159,195

fSETotai Permanent
Fund Distributtons $ . 771,464,21.2

* DInkum Sands proceeds calculations based on Minerals Management Service data ol 12/31/89; Nor
Slope Royaty proceeds calculations based on estimated deficiencies plus Interest as ol 3/90: Heiien
Partnow, and Condon.



1991 SLA CH. 18

Chapter 11

for distribution under AS 37.13.140. [HOWEVER, INCOME EARNED ON MONEY
AWARDED AFTER TRIAL IN STATE V. AMERADA HESS. ET AL., UU-77-847 CIV.
(SUPERIOR COURT. FIRST JUDICIAL DISTRICT) SHALL BE TREATED IN THE SAME
MANNER AS OTHER INCOME OF TOE ALASKA PERMANENT FUND, EXCEPT THAT
ITISNOT AVAILABLE FOR DISTRIBUTION TO THE DIVIDEND FUND. AND SHALL
BE ANNUALLY DEPOSITED INTO TOE PRINCIPAL OF TOE ALASKA PERMANENT
FUND.)

*Sec 3. AS 43.23.045 is amended by adding a new subsection to read:

(e) Notwithstanding (b) of this section, income earned on money awarded in or received
as a result of State v. Amerada Hess, et aL, 1JU-77-847 CSv. (Superior Court, First Judicial
District), including settlement, summaryjudgment, or adjustment to a royal(y>in-kind contract that
IS tied to the outcome of this case, or interest earned on the money, or on the eamings of the
money shall be treated in the same manner u other income of the Alaska permanent fund, except
that it is not available for distribution to the dividend fund, and shall be annually deposited into
the principal of the Alaska permanent fund.

*Sec 4. AS 43.23.045(e), added by aec 3 of this Act, is repealed on the day that the revisor of
statutes certifies to the legislature that the Alaska Supreme Court has made a final determination that,
in the absence of AS 43.23.045(e), added by sec. 3 of this Act, nojudge orjuror is disqualified from
serving asjudge or juror solely because Use judge or juror may qualify to receive a permanent fund
dividend,

* Sec 5. This Act takes effect immediately under AS 01.10.070(c).






JOUSE COMMITTEE REPOTA
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Date Referred: March 29, 1991 FURTHER REFERRALS:

Date of Committee Action:

The JUDICIARY Committee considered: CSSB 43(HES)
CS FOR SENATE BILL NO. 43 (HES) NURSES DETERMINATION OF DEATH

"An Act authorizing a registered nurse to determine and pronounce death under certain circumstances.”

RECOMMENDATIONS: [ ] the same title
be replaced with 1 ] anew title

[ ] have attached amendments(s)

M do pass

] do not pass
[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee
ADOPTS: letter of Intent
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1607 CESIRLARE R ssion

FY 93

0.0

0.0

0.0

0.0

REQUESTZ FISCAL NOTE
Revision Date:
Title: To determine death under
certain circumstances
Sponsor Collins bv request
Requester Senate HESS
OPERATING FY 92
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants, Claims
Miscellaneous
TOTAL OPERATTNC 0.0
CAPITAL 0.0
REVENUE 0.0
General Funds/IMHT 0.0
Federal Funds
Other
TOTAL 0.0
Full-Time
Part-Time
Temporary

ANALYSIS: (attach a separate page if necessary)

No fiscal impact.

Prepared By:
Division:

Approved By Commissioner
Agency:

Distribution (by preparer):

OO O

Bill Version:
Publish Date:

CSSB 43
1/121/91

Agency AffectiH ealth & Social Serivces
State Health Serivces

bru:

Components:

FY 94

0.0
0.0

0.0

0.0

ODOoOO

Theodore Mala. M.D., MP.

Legislative Finance, Legislative Sponsor, Requestor,

Office of Management & Budget, Impacted Agency(ies)

HEALTH & SOCIAL SERVICES

page

Nursing

FY 95

0.0
0.0

0.0

0.0

OO O

Peter M. Nakamura. MD. M PH Director )j)}“
PUBLICHEALTH

FY 96 FY 97
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0 0
0 0
0 0
L 1
[4 <2-57
A). SB
Phone; 465-3090
Date: 04/24/91
Date:

of



No.
F AS .
LATIVE SESS vN Publish Date: BI1L Version.—

-\ |
KA Bill Version: . <. (LC?

(S) Publish Date: 1—7,0--~ L

REQUEST: FISCAL NOTE

Revision Date; ; Agency AffcctiH ealth & Social Serivces
*nya: Authorizing a registered nurse to bru: State Health Serivces

determine and pronounced e a t h

sponsor Collins by request components: N ursing

Requester Senate HESS

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants, Claims
Miscellaneous

TOTAL OPERATINC 0.0 0.0 0.0 0.0 0.0
CAPITAL 0.0 0.0 0.0 0.0 0.0

REVENUE n,0 0.0 0.0 0.0 0.0

FUNDING: ("Thousands of Dollars")

General Funds 0.0 0.0 0.0 0.0 0.0
Federal Funds

Other

TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS

Full-Time 0
Part-Time 0
Temporary 0

ANALYSIS: (attach aseparate page if necessary) ~ Changes in
have no fiscal impact. This
NO fiscal impact. fiscal note is appropriate.

date Ceifnte Aide (initial)
/0

dG. Zaani -4 gHmmmm Phone:
Division: PUBLIC TH n Date:

Approved By Commissioner. Theodore Mala, M.D., MPH | ---—--- Date:
Agency. HEALTH & SOCIAL SERVICES

Distribution (by preparer):
Legislative Finance, Legislative Sponsor, Requestor,
Office of Management & Budget, Impacted Agcncy(ics)

Prepared By: Alfre

page 1 of

FY 96

0.0
0.0

0.0

0.0

0.0

Okt



- 1 FISCAL NOTE No*_al.,

BiU Version: C'55f| VLVHFS)
STATTOT ALASKA.
. ) .
1991 LEGISLATIVE SESSION () Publish Date:  <p?/™ 7A> /
Revision Data: Department Affected: Commerce 4 Economic Dev.
Authorising a registered nurse BRU: Occupational_Licensing
to determine and pronounce death sComponent: Administration
Sponsor: Senator Collins by Request
Requestor:  Senator_Collins COMPONENT SERIAL NO. 5
Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS
TOTAL OPERATING 0 0 0 O-.e. 0 Q_
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0 0 0 O Q H
POSITIONS:
FULL-TIME 0 0 0 0 0. , Q
PART-TIME
TEMPORARY
Estimate of current year impact..
ANALYSIS: (Attach a separate page if necessary.)
SB 43 will allow a licensed registered nurse to make a determination and
pronouncement of death under certain circumstances. No fiscal impact is
anticipated.
Prepared By Jennifer Strickler, Administrative Qfficerphona: 465-2144
Division: Occupational Licensing "C/Z f N~ ~ > Pate: January-27-1331
. |
Approved by Commissioner: Glenn A. Olds  \ -0OinV~C L
Agency: Department of Commerce A Economic Development Date: January 25 iqqQ'

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90,....... Page__ Lot.



No. 3

FISCAL NOTE

STATE OF ALASKA e ' Bill Version: C S S V3(\\ES)
1991 LEGISLATIVE SESSION (S) Publish Date: ~ ~ /™ 7 /9 /
Revision D ale: Department Affected:  Administration
Title: An Act authorizing a registered nurse to determine BRU: Division ot Pioneers* Benefits
and pronounce death under certain circumstances. Component: Pioneers' Homes
Sponsor Senator Colins
Requestor Senate Health. Education and Social Services Committee COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 o 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY 0 0 0 0 0

Estimate of current year impact J)

ANALYSIS: (Attach a separate page [ necessary.)
This bil allows for timely notification of next of kin by registered nurses when a death occurs in a Pioneers’ Home.

ry \J?CLXFEcrr/j Phone: 465-4400
Date: 2/11/91

Approved by Commissioner:  Milletl Keller
Agency: Administration Date: _ Z

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1



FISCAL NOTE

STATTO r AUUSKJISr BILL NO. SB 43
1991 LEGISLATIVE SESSION

Revision Data:

Department Affected: Commerce & Economic Dev.
Title; Authorizing a registered nurse BRU: Occupational Licensing
to determine and pronounce death Component: Administrati on
Sponsor: Senator Collins bv Request
Requestor:  Senator Collins COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 1" 0 0 0 0 1 0 0
REVENUE 1 .9 0 0 0 Q 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL 0 0 0 0 0 a
POSITIONS:

FULL-TIME 0 0]
PART-TIME
TEMPORARY

Estimate of current year impact.

ANALYSIS: (Attach a separate page if necessary.)

SB 43 will allow a licensed registered nurse to make a determination and
pronouncement of death under certain circumstances.

No fiscal 1impact 1is
anticipated.

P,spared By: Jennifer Strickler, Administrative OfficeiPhnne: 465-2144

Division: Occupational Licensing r s -— "a,e: January 25, 1991
Approved by Commissioner: Glenn A. O0Olds ® e
Agency: Department of Commerce & Economic Development Date: January 75, iqqi

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Paae 1 of !
JS/dgl18806D/012591 a



STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date:

Tide: An Act authorizing a registered nurse to determine
and pronounce death under certain circumstances.
Sponsor: Senator Collins

Requestor: Senate Health, Education and Social Services Committee

Expenditures/Revenues: (Thousands of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: J)

ANALYSIS: (Attach a separate page if necessary.)

FY 92

O O O o O o o o o

o O o o

FY 93

O O O O O O o o o

o O o o

FISCAL NOTE

BELL NO.

Department Affected: Administration
BRU: Division of Pioneers' Benefits
Component:  PioneerslHomes

COMPONENT SERIAL NO.

FY 94 FY 95 FY 96
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0

This bill allows for timely notification of next of kin by registered nurses when a death occurs in a Pioneers' Home.

Prepared by: Barbara Bathony
Division: Pioneers’ Benefits

Phone: 465-4400
Date: 2/11/91

Approved by Commissioner:  Millett Keller

Agency: Administration

Jv

Jw d/frk*— /1
Datee. ZLZuL f/

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

SB43

FY 97

O O O O O O O o o

o O O o



STATU Uh ALASKA LUL Version: 13
1991 LEGISLATIVE SESSION Publish Date: 1/2&/9t
REQUEST: HSAIOB
Revision Dale: AgencyAffecnHcalth& SocialSerivces
nile: Authorizing a registered nurse to bru: State Health Serivces

determine and pronounce death
Sponsor Collins bv request Compoceat*: ~ Nursing
Requester. Senate HESS

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants, Claims
Miscellaneous

FY 95 FY 96

TOTAL OPERATINC 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL aD aD 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars’)

General Funds 0.0 0.0 0.0 0.0 0.0 0.0

Federal Funds

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS

Full-Time 0

Part-Time 0

Temporary 0

ANALYSIS: (attach a separate page if necessary)

No fiscal impact.

Prepared By, Alfred G. Zangri Phone; 465-3090
Division: PUBLICHEALTH Dale: 01/28/91"
Approved By Commissioner. Theodore Mala. M.D., MPH Dale:

Agency HEALTH & SOCIAL SERVICES

Distribution (by preparer):
Legislative Finance, Legislative Sponsor, Requestor,
Office of Management & Budget, Impacted Agcncy(ies)

page 1 Of 1



Alaska State Legislature

Senate

SENATOR VIRGINIA COLLINS Pouch V
State Capitol
Juneau, Alaska 99811

Official Business

MEMORANDUM

TO: Representative Dave Donley, Chair
House Judiciary Committee

FROM: Senator Virginia
DATE: March 28, 1991

RE: Request for hearing: Senate Bill 43,
"An Act authorizinga registered nurse to determine and
pronounce death under certain circumstances.

I respectfully request that you schedule the above-referenced
bill, SB 43, for hearing at your earliest convenience. This

bill passed the Senate by a unanimous vote and ic passed the

House HESS Committee with a unanimous "do-pass."

Attached herewith are the following:
1. Sponsor statement
2. A zero Tfiscal note from the Department of Health &
Social Services
3. A zero fiscal note from the Department of Commerce
& Economic Development
4. A zero fiscal note from the Department of
Administration
5. A position paper from the Department of Health &
Social Services
6. A position paper from the Department of Commerce &
Economic Development
7. A position paper from the Department of
Administration
8. Back-up which includes:
a. A written statement by Carol Clausson,R.N.
b. A letter from Division of Occupational
Licensing
c. A letter of support from the Alaska Medical
Association

IT you have any questions regarding the above, please do not
hesitate to contact me or Marveen Palmer at 465-2828. Thank
you for your attention to this request.



Alaska State Legislature
SENATE

SENATOR VIRGINIA COLLINS P.O. Box V
State Capitol
Juneau, Alaska 99811

Official Business

SPONSOR STATEMENT
Senate Bill 43

Senate Bill 43, "An Act authorizing a registered nurse to
determine and pronounce death under certain circumstances."”

This bill would clarify statutes and allow registered nurses
to pronounce death when death is anticipated and the physician
has given written authorization for the nurse to make the
pronouncement. If death occurs in a health care facility, a
registered nurse would be allowed to pronounce death when the
physician has given written authorization and when it is 1in
accordance with the written regulations of that facility.

This would alleviate undue stress and emotional trauma for the
family of the individual who died. Currently, nurses have to
wait for many hours (often 4-10 hours) until the attending
physician or emergency room physician arrives to pronounce

death. Until that pronouncement is made, the family is kept
in turmoil while life-sustaining care is continued (such as
the continuation of IV's, etc.). Not only could there be

reduction of mental stress, but costs could be reduced.

Once pronouncement 1is made, the life-sustaining measures can
cease. The physician would still ba required to sign the
certification of death except in certain circumstances already
in statute or regulation. Those exceptions primarily address
isolated areas of the bush.

SB 43 is supported by the Alaska Board of Nursing, the Alaska
Nurses®" Association, the Alaska Medical Association, the
Department of Health and Social Services, the Department of
Commerce and Economic Development, and the Department of
Administration. SB 43 has 3 zero fiscal notes. It passed the
Senate by an 18-0 vote.

Approximately 14 states allow a nurse to pronounce death under
certain circumstances. Most of these laws have been enacted
within the past 10 years as more nurses have become involved
with the terminally ill patient.

NOTE: The Senate Hess Committee substitute reflects only
technical changes.

I would appreciate your support of Senate Bill 43.



FAUSE COMMITTEE REPOPA

g;te Referred: March 1, 1991 FURTHER REFERRALS: Judiciary
Date of Committee Action: 11*?1

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: CSSB 43 (HES?
CS FOR SENATE BILL NO. 43 (HES) NURSES DETERMINATION OF DEATH

"An Act authorizing a registered nurse to determine and pronounce death under certain circumstances."

RECOMMENDATIONS: [ ] the same title
be replaced with | ] anew title

[ ] have attached amendments(s)

[Vj do pass

[ ] do not pass
[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(S): @ APPROVES PREVIOUS: Oq/)
[ ] fiscal impact [ ] fiscal note(s)

[T)M zero fiscal note b Q f\ -V WA zero fiscal notefsip u stb - \F/A |G\



Committee 8ub»titute
Senate Bill No. 43

For an Act entitled: "An Act authorizing a registered nurse to
determine and pronounce death under certain circumstances."”

SB 43 allows Registered Nurses

to determine and pronounce
death in a specific set of circumstances with written prior
approval of finite duration from an attendant physician.

While the Department believes that
regulations are permissive enough to allow this activity,
current practice in many facilities appears to exclude RNs
from determining and pronouncing death. This practice, at
least in the limited context of SB43, results in unnecessary

delays and could result in unnecessary and potentially life-
threatening calls to EMTs.

current statutes and

The Department believes that SB 43, as 1t 1is currently
structured, will have no impact on the Department. Since the

bill addresses actual and potential problems, the Department
supports its passage.

Recommended

Acté&rig Di
Division o lie Health

Date: <3/ a .

Approved:
Theodore Mal~f M.D., M.P.H,
Commissioner
Department of Health
and Social Services

Date: P—i
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CSSB 43 (HESS):  An Act authorizin rgg %ered nurse. 1o

determine and pron unce under certain
circumstances.

nurses to pronounce nder eertarn circumstances. These circu stances
Include:, ata attendrneg eysrcran has o!ocumente inth (ipirsonsme ical
idlan :

CSSB 43 HESS addcf lnew C?ectron to AS 08.68 which WH| allow registered
]I eat

or clinical’ record that rson’s det s anticipate that u

documentation H th | EP 2 (P ?rc

lan may au

re Istered n rse or nu es to e t e eat rono ncement; and
oyed by Itn ?acli (38 ger

rses em Ities  may a S0 pronounce death’ ‘un
establrshed facrlrty procedures

At the November 1990 meeting of the Board of ursm the poard endorsed tE

concept of nurses %ron uncrn death. gboard elre S reg |tere]d nurses to
educationally and _ clinical grgpare ronounce ~death under t
circumstanc sdescrrbed The boardalso eIreve |t|srnthe bes mterests fthe
R]atf(ents fgmrl to have the nurse, who een work |n Q)e

e the deat Pronouncement ratherthan caI In param cs and/or oca
enforcement Ind

iduals Into the home to pronounce death for the person who
chooses to die at home,

The de?artments previous concern over item (f) which grants the Department
o Heal %cral Services the at#] orrty to adopt regulatrons to implement
this sectron erefore,

een resolved and, t the department supports passage
of CSSB 43 HESS

Glenn A.Ulds, Commissioner
Date: m /

GAO/IS/dgle805D
020191¢



1991 LEGISLATION
POSITION PAPER
DEPARTMENT OF ADMINISTRATION

Division Pioneers® Benefits Bill Number ¢ssB43 (HES )

Bill Title_ An act authorizing a registered nurse to determine anH prnnnnnrp death
under certain circumstances.

Position Statement: Explain briefly what bill does, Its Impacts and Department's position, l.e.
a) support, b) do not support, c) neutral or d) oppose.

This is a bill that appears long overdue within the practice of
long-term care nursing, because the physicians have comfortably
relied on the skills of the registered nurses to determine and

pronounce death. A physician 1is very seldom present when a
resident dies and may not be readily available to complete the
reguired documentation. The nursing staff in the homes expressed

support for this bill.

This bill is also supported by the Alaska Medical Association and
the Alaska Nurses®™ Association.

APPROVED:

Director Barbara Division Pioneers ~Benefits
print name

Signature Date —_—

Signature n/hUlvVrfoA Vly Date V/j IMj

(For more Information, call Barbara Pritchett 465-2200) Rev. 1/23/91
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steve cowper.governor

DEPARTMENT or COMMERCE A MHe T .
ECONOMIC DEVELOPMENT iﬁgﬁo%:@?hﬂ
DIVISION OF OCCUPA TIONAL LICENSING PHONE: TE15117878

November 27, 1990

Carol Clausson
13200 Ridgeview Drive
Anchorage, Alaska 99516

Dear caroli

Thank you for attending the Board of Nursing Meeting on
November 1, 1990, where the Board

of Nursing addressed the
issue of registered nurses pronouncing death.

The board did pass a motion at that meeting to support the
Alaska Nuraea Aaaociation"s propoaal for pronouncement of
death by regiatered nurae iIf tha death 1a anticipated, that 1ia
which 1s 1n tha opinion of the attending-*physician expected
due to 1illnaaa,

infirmity or disease. The board appreciates
tha information that you oharod from tha raooovch whioh you

conducted which explored the issue in other states.

Carol,

you are to be commended for your efforts to pursue thia
Issue. The Board of Nursing wishes you the beat of

luck 1n
meeting your goal during the next legislative session. It we
can be of any further assistance, do not hesitate to contaot
us.

Sincerely,

Call M. McGuill, KN
Executive Secretary
Alaska Board of Nursing

cc: Randall P. Bums, Director
Division of Occupational Licensing

Pam Ventgen, Executive Secretary
Alaska State Medical Board

1244n/mh

O0*HiaUH



THE FOLLOWING PAGES MAY
NOT FILM LEGIBLY BECAUSE OF
THE POOR QUALITY OF THE ORIGINAL



The Alaska Nurses Association State Legislative Committee 1is
marling an effort to allow the Registered Nurse in Alaska to
pronounce death under vertain circumstances.

In the hospital setting, we assert that having either the
attending physician or emergency room physician pronounce death
zar. result in a delay 1in tne pronouncement which may 1in turn
result in a period of anxiety for the patients family. The same
ncids true for the Home r.eaith/Hospice setting where ZMTS may
;renounce. In Alaska®™s wunique rural setting, where £cate
Trcopers may prcr.cur.ce. cr.ere could be quite a delay.

This issue was voted cn at the ANA Convention 1in March of

1330 and there were no opposing votes. The State Board of
Nursing voted to endorse our efforts.

Research was conducted exploring the 1issue 1in other states.

Forty states responded to cur inquiry. The results were as
fell:-s: Nurses may prenounce death in fifteen states.
eever.teen states is net allow for it. Six ctr.er states to not

allow for 1it; no-wever. attempts are being cenduetec. to mange
this. T-< states responses were unclear.

pro."pose that a Registered Nurse in tne State *f Alaska be
permittee to trent-r.oe :eatn ur.der these circurnstantes: if tne

n e i an in i~ep cici zhgs~n% 3. osnn vhicn *3, % * * *c*n

11Urr3n

Carol Clausson RN.
ANA D istrict 1 Board Member

ANA State Legislative Committes
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laska S tate M edical A ssociation

4107 Laurel Street e Anchorage, Alaska 99508-5334 . (907)562-2662

February 8, 1991

Honorable Virginia Collins

Alaska State Leiiislature

P.0. Box V (MS"3100)

Juneau, Alaska 99811

Dear Senator Collins:

The Alaska State Medical Association in careful study, support your
efforts in the passage of Senate Bill No. 43 authorizing a registered
nurse to determine and pronounce death under certain circumstances.”

Ifwe can assist your efforts, do not hesitate to call.

N--Smeerely.

Ray Schalow
Executive Director

cc/R. Urion






FISCAL NOTE No. S '

' STATE OF ALASK. ( Bill Version: C.S5ft 55 C
1992 LEGISLATIVE SESSION ) Publish Date: A -3 .1 -9~
Revision Date: 02/05/92 , Department Affected: Public Safety
Title: An art relating to the detention and . BRU:  Alaska Siate Troopers
incarceration of_minnrs. Component: Detachments
Sponsor: Senator Duncan
Requestor: Senate Judiciary COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING VoS -0- -0" -0- -0-
CAPITAL O -0- o- -0- -0-
REVENUE -0- -0- -0- -0- -0-

FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL o- -0- -o- -0- -o-
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY 0 0 0 0 0

Estimate of current year impact: none

ANALYSIS: (Attach a separate page if necessary.)

See attached analysis.

Prepared By: _Gayle A. Horetski Phone: 465-4322

Division: Commissioner's Office Date: 2/5/92

Approved by Commissioner: n Blchard L Bu,t°n
K v,

Agency: Department of Public Safety n Date: 2/5/92

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/7/91 Page

1

FY 9

of



Department of Public Safety
Fiscal Note Analysis - CSSB 55{JUD)
Page 2

The Department of Public Safety shares with the Division of Family and Youth Services the
responsibility to transport juvenile prisoners prior to their acceptance into an appropriate juvenile
facility. Approximately 100 juvenile transports are conducted by the Alaska State Troopers
annually, funded through the prisoner transport budget. This bill is not expected to result in any
increase in the numher of juvenile transports, so there should be no additional fiscal impact to

the Department.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSSB 55 fjum

The Judiciary Committee substitute for SB 55 adopts
additional provisions that recognize weather caused transportation
delays that can arisevmoving minors during temporary detention, and
that allow detention in a correctional facility for protective
custody and allow detention in a correctional facility of a minor
held pending prosecution as an adult, provided in all cases that
there is sight and sound separation from adult prisoners. These
changes should eliminate most of the impact for the Department of
Corrections and the Department of Public Safety that would have

been caused by the original version of the bill.

page 2 of 2
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Bl NO. SB55

ANALYSIS (cont.):

Enactment of this legislation would demonstrate Alaska®s intent to meet the requirements of the
Juvenile Justice and Delinquency Prevention (JJDP) Act of 1974, which requires total and enforceable
jseparation of youth from adults when confined in the same facility and limits the placement of youth

in adult confinement facilities.

Alaska annually receives a federal formula grant of $325,000 to make improvements in the juvenile
justice system, including better practices for the detention of youth. Placing youth in adult
correctional facilities, jails or lockups is not a good child care practice. Further, such practice
jeopardizes this funding. Without this grant revenue of $325,000, it would be necessary to use
state general funds to continue funding to support fourteen (14) shelters that provide alternatives

to placing youth in facilities designed for the incarceration of adults.

j
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Alaska ibtate Hegtelature COMMITTEES

Vice Chair -
Finance

Senator Jim D uncan Vice Chair-
State affairs

Rules
Budget* Audit
Ethics Reform

MEMORANDUM

Date:: April 13, 1992

To: Representative Dave Donley, Chair
House-Uu<”bi*ry Committee

From: Senator’

Re: CS SB 55 (Judiciary), Relating to Detention and

Incarceration of minors.

Please schedule SB 55 for a hearing at your earliest convenience. SB 55
amends state law to comply with U.S. Department of Justice requirements which
prohibit incarceration ofjuvenile offenders in adult jails or lockup facilities.

Currently attempts are made to separate juvenile prisoners from adults,
however, in village {alls they are not always successful. The potential for mental
and physical harm_to juveniles is great in“such situations. This bill will show our
good faith effort, given the problems we experience in this state with isolation and
associated transportation problems, provide other options besides adult facilities
for holding minors. SB 55 does not apply to minors waived to adult status.

One option which has proven particularly successful in small communities
had been_the use of "attendant care shelters" where juveniles can be detained
temporarily until released to their parents or transported to one of the five
regional youth corrections facilities; Bethel Youth Facility, McLaughlin in
Anchorage, Johnson Youth Facility in Juneau, Nome Youth Facilify, or the
Fairbanks Youth Facility.

These shelters have been funded through an annual $325,000 federal grant
from the Office of Juvenile Justice & Delinguency Prevention, In FY 9lgran S
were made for Attendant Care Shelters in Barrow ($25,0003, Juneau &$2 000),
Ketchikan %%24,200%, Kotzebuye ($17,0002 Homer, Kenai, and Seward ($48,150).
Petersburg ($5,000), Sitka ($11,972), Valdez ($15,000), and

Kodiak ‘$9 87%j
Wrangell (%5,0_0). A portion of thé funding also goes to the UAA, Justice Center
for data collection and analysis, In addition, in FY 91, $22,392 was earmarked for

Alaska Native non-profit organizations. During FY 91, 443 youths were served at
12 Attendant Care Shelters.

There are compelling reasons to_ lodge juvenile offenders in facilities . .
separate from adults. The national suicidé rate_for children held in adult jails is
eight times higher than that of children placed in juvenile fagilities. When
separation efforts are made in adult facilities the result is solitary confinement for
children. SB 55 represents a further committment on our part to’improve the
quality ofjuvenile justice in this state.

Attachments
Alaska State Senate  State Capitol  Juneau,Alaska 99801-1182 (907)465-4766
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Chenowcth
05/09/92

AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 55 (JUDICIARY)

Page 3, following line 10:

Insert a new subsection to read:
"(h) In a proceeding relating to the minor on the petition filed under this chapter or in

the prosecution of the minor as an adult, a court may not order the suppression of evidence as
a remedy for a failure to comply with a requirement of this section unless the person on whom
the requirement is imposed has failed to make a good faith effort to comply with the

requirement.”

Reletter the following subsection accordingly.
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Date Referred: March 6, 1992 FURTHER REFERRALS: Judiciary

Date of Committee Action:
The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: CSSB 55(JUD)

CS FOR SENATE BILL NO. 55 (JUD) INCARCERATION OF MINORS IN ADULT INST.

"An Act relating to the detention and incarceration of minors."

RECOMMENDATIONS: [ ] the same title
be replaced with [ ]anew title

[ J have attached amendments(s)

[ Updo pass

[ ] do not pass
[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(s):  (Dcft) APPROVES PREVIOUS: (DepliDilf

[ ] fiscal impact [ ] fiscal note(s)




DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101
MEMORANDUM April 7, 1992
SUBJECT: CS Senate Bill 55 (Judiciary), sectional analysis

(Work Order No. 7-LS0216\M)

TO: Senator Jim Duncan
ATTN: Roxanne Stew artA”?

FROM: Jack Chenowetlyy
|"gislativACon™f

CSSB 55 (Judiciary), the version approved by the state Senate, was prepared on the
basis of a model intended to conform Alaska law generally to limitations imposed by
key provisions of the federal Juvenile Justice and Delinquency Prevention Act of
1974, as amended. Those paragraphs of the federal Act, 42 U.S.C. 5633(a)(13) and
(14), provide as follows:

(a) [To qualify the state for a formula grant under the Juvenile Justice and
Delinquency Prevention Act, a state plan submitted to the federal government shall]

(13) provide that juveniles alleged to be or found to be
delinquent and youths within the purview of paragraph (12) [of this
subsection] shall not be detained or confined in any institution in which
they have regular contact with adult persons incarcerated because they
have been convicted of a crime or are awaiting trial on criminal
charges;

(14) provide that, [after December 8,1985,] no juvenile shall be
detained or confined in any jail or lockup for adults, except that the
Administrator shall, through 1J93, promulgate regulations which make
exceptions with regard to the detention of juveniles accused of
nonstatus offenses who are awaiting an initial court appearance
pursuant to an enforceable State law requiring such appearances within
24 hours after being taken into custody (excluding weekends and
holidays) provided that such exceptions are limited to areas which

(A) are outside a Standard Metropolitan Statistical Area,



Senator Jim Duncan
April 7, 1992
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(B) have no existing acceptable alternative placement
available, and

(C) are in compliance with the provisions of para-
graph (13);

Bill section 1. an uncodified provision, summarizes the general purposes of the
measure, citing both the requirements of the pertinent federal Act and conditions
specific to the state.

Bill section 2 substantially revises and extends the key juvenile detention/incarceration
provision of current statutory law, AS 47.10.130

Proposed AS 47.10.130(a) establishes an explicit prohibition against
incarceration of a minor in a correctional facility.

Proposed AS 47.10.130(b) carries forward without change language of the
current statute assigning responsibility for notification of the minor’s parent(s),
guardian(s), or custodian(s) of the minor’s detention.

11 Current AS 47.10.130 dates from the last session of the Territorial Legislature
(1957) and, in its entirety, reads as follows:

Sec. 47.10.130. DETENTION. A minor under 18 years of age who
is detained pending hearing may not be incarcerated in a jail unless assigned
to separate quarters so that the minor cannot communicate with or view
adult prisoners convicted of, under arrest for, or charged with a crime.
When aminor isdetained pending hearing, the minor 3 parent, guardian, or
custodian shall be notified immediately.

y Please appreciate that this measure depends on the cross-referenced definition of
"correctional fecility' as defined by AS 33.30.901, a definition of the statutes that are
applicable to prison facility management. The term "correctional fecility" is defined, in
pertinent part, as follows:

"correctional fecility” or "fecility’ means a prison, jail, camp, farm,

half-way house, group home, or other placement designated by the

The reference to "prisoners" in the definition set out in that paragraph, generally applicable
to AS 33.30, is to adult persons held in custody, for AS 33.30.901(11) defines "prisoner” as
follows:

"prisoner’ means a person, other than a juvenile, held under
authority of state law in official detention----

(Emphasis added.)
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Proposed AS 47.10.130(c) sets out three exceptions to the general prohibition

against a minor’s incarceration in a correctional facility: A

(1) minors adjudicated delinquent or held in official detention
pending filing of a delinquency adjudication petition, the incarceration not to exceed
six hours or the time necessary to arrange other transportation, whichever is shorter;

(2) minors held pending prosecution as an adult; and

(3) minors held in protective custody, that is, held because they are
intoxicated or incapacitated by alcohol.

Proposed AS 47.10.130(d) places conditions and limitations on the holding of
minors who are placed in corre ional facilities under the exceptions of sec. 130(c)(1)
(temporary detention pending transportation) or 130(c)(3) (protective custody
detention). Those conditions and limitations include assignment to quarters separate
from adults and provision of necessary services separate from the services that are
provided to adults held in the correctional facility.

Proposed AS 47.10.130(e) recognizes weather related and similar delays
beyond the control of the custodian by allowing an extension of the holding of a
minor in temporary detention pending transportation beyond the six hour maximum
in limited circumstances. At the same time, the subsection imposes specific duties
on the person having responsibility for the minor’s detention to document the reason
for the extension and to advise the pertinent parties of the delay in transportation.

Proposed AS 47.10.130(f) authorizes extension of the holding of the minor in
temporary detention pending transportation only so long as necessary to complete the
necessary transportation arrangements for the minor.

For minors held in protective custody, A proposed AS 47.10.130(g) directs
that the parameters of treatment and detention that are set out in AS 47.37.170(i)
are made applicable to minors so held.

Proposed AS 47.10.130(h) adds relevant definitions.

21 Under another cross-referenced definition, "official detention" includes custody,
arrest, surrender in lieu of arrest, or actual or constructive restraint under an order of a court
in a criminal or juvenile proceeding, other than an order of conditional bail release. See
AS 11.81.900(35).

H By law, protective custody does not constitute an arrest and no entry or other
record may be made to indicate that the minor detained has been arrested or charged with
a crime. However, a confidential record may be made for the administrative purposes of the
facility to which the minor has been taken or which is necessary for statistical purposes. In
the latter instance, the minor’s name may not be disclosed. See AS 47.37.170(i).
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Bill section_3 makes correlative changes to a related juvenile detention statute,
AS 47.10.190.

Because no effective date clause is included, the measure would take effect in
accordance with the first sentence of article I, section 18 of the state constitution,
that is, 90 days after the measure’s signature into law or after its becoming law
without signature.

JBC:pl
92-248.plm
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Senator Jim Duncan December 6, 1991
Alaska State Legislature
P.O. v

Juneau. Alaska 9&S11-31CO

jear Senator Duncan.

Thank you for your letter regarding SB 55 relating to the detention
and incarceration of minors. The Department supports any effort to
improve the juvenile justice system in Alaska.

It is my understanding that this bill and 1its proposed CS are a
result of the legislative process last session. The development of
this legislation has been a cooperative effort involving Alaska“"s
Juvenile Justice Advisory Committee, other Departments, and your
office. The continuation of these efforts during the wupcoming
session will result in a law that is workable for Alaska.

The Department supports SB 55 m its CS form as it will assist us
tremendously towards our goal of compliance with the federal JJDP
Act.

At the end of last session the CS work draft had the conceptual
support of the other effected Departments. A meeting will be
planned to review the CS in its current form prior to the beginning

of the upcoming session.

Thank you for the support in our efforts to improve juvenile
justice in Alaska.



Department of Health arid Social Services
Division of Family and Youth Services

JAILING OF CHILDREN IN ALASKA - AN UNSOLVED PROBLEM
ISSUES FOR THE CRIMINAL JUSTICE ?;0RKING GROUP
NOVEMBER 3, 1989

In Alaska, there 1is a historical and pervasive practice of
confining children under conditions which violate both state and
federal law, increasing the risk of harm and potentially
violating the civil rights of children.

BACKGROUND:

Since 1976, Alaska has received formula grants from the U.S.
Department of Justice under the Juvenile Justice and Delinquency
Prevention (JJDP) Act. The former state Criminal Justice
Planning Agency and the Division of Corrections administered
these funds until 1982 when responsibility was transferred to the
Division of Family and Youth Services of the Department of Health
and Social Services. Acceptanceof these funds has obligated the
state to improve itsjuvenile justice system and comply with the
requirements of the Act which calls for:

Deinstitutionalization - a termination of the practice of
securely detaining non-offenders or status offenders;

Separation - complete separation of juvenile offenders from
adult prisoners when housedin the same secure facility;

Jail Removal - terminationof the practice of holding any
juvenile in an adult jail or lockup facility; and

Annual Monitoring - regular inspection of facilities which
detain children along with collection, analysis and
reporting of admission or booking data to assess compliance.

These requirements were to be achieved incrementally with
deinstitutionalization to be achieved within three vyears of
submission of the state"s first grant application.

Separation and jail removal were to be achieved by December 1985,
but subsequent extensions allowed exceptions to full compliance
until December 1988.
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Based on action to date, .Alaska is now 1in substantial but not
full compliance with the deinstitutionalization and separation
mandates. Compliance with the mandate for total removal 1is far

from Dbeing achieved. Until full compliance with all of the
mandates is achieved, Alaska risks termination of the federal
juvenile justice grant and Tfaces the possible threat of
litigation.

Federal requirements compliment Alaska laws contained 1in Title
47. Alaska statutes do not permit secure detention of any
juvenile status offenders except for an allowable 24-hour period
for runaways already wunder court jJurisdiction when there is
specific prior court approval.

Further, Alaska statutes require that children be separated by
sight and sound from adult prisoners when both are held in the
same facility. Because virtually none of Alaska®s over one
hundred (100) adult jails, lockups or correctional facilities are
physically designedor operated to prevent contact between
children and adults, children cannot lawfully be confined 1in
those facilities.

As recently as 1987, over eight hundred (800) children continued
to be detained in municipal adult jails and rural lockups
throughout Alaska. Most of these juveniles were detained
following their arrest for minor crimes and status offenses. Some
of the minor crimes, such as Consumption of Alcohol By A Person
Under Age 21, are even defined as status offenses by the U.S.
Department of Justice.

In most cases, children are detained in physically separate cells
from adult prisoners, but not with" complete sight and sound
separation as required by law. None of Alaska®s adult jails and
lockups have separate booking, food service, exercise or
visitation areas for children and few have the ability to provide
much more than token separation. When separation efforts are
made, they often result in solitary confinement for children.

The practice of inappropriately confining children in adult jails
is not only against the law, 1t 1is also contrary to the safe
treatment of children. The national suicide rate of children
placed in adult jails 1is «eight times greater than that of
children placed 1in separate juvenile detention centers. When a
child 1is housed in an adult jail, rural lockup or adult
correctional facility, their risk of becoming depressed,
suicidal, or chance of experiencing emotional, physical and
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sexual abuse increases significantly. Jail staff are seldonm
trained to handle the emotional and family problems of children
in crisis. A child often leaves the jail angry and defiant, to
act out their rage on the community.

A number of recent cases have been brought before other state and
federal courts on the jailing of children. In several of those
cases the court has determined than an aggrieved individual has a
private right to civil rights action for deprivation caused by a
violation of the Juvenile Justice and Delinquency Prevention Act.
Litigation against one or more municipal jail or rural lockup and
the state for failure to comply with the requirements of the JJDP
Act is currently being considered by groups such as Alaska Legal
Services Corporation and the American Civil Liberties Union.

WHAT HAS BEEN DONE ABOUT THIS PROBLEM?

From the time Alaska began participation 1in the JJDP Act grant
program in 1976, federal grant funds have been used for a variety
of projects to improve Alaska®™s juvenile justice system including
community work service, restitution, and case management
programs. However, until 1988 only two significant JJDP Act
compliance strategies were implemented.

The initial strategy was statutory <change to Title 47 which
redefined acts such as runaway, truancy, and curfew violation so
they were no longer delinquent acts which could result in secure
detention. The second was to develop a network of secure regional
juvenile detention facilities constructed and operated with state
general funds. Five facilities are now 1in operation. They are
located at Juneau, Fairbanks, Nome, Bethel and Anchorage. These
facilities were costly to build and are expensive to operate. It
is not likely this network of juvenile detention facilities will
be expanded in the foreseeable future.

Until recently it was believed that the 1initial and subsequent
statutory changes had brought Alaska into full compliance with
the requirement to deinstitutionalize status offenders. In 1987
we were 1informed by federal officials that Alaska®s misdemeanor
offense of Possession or Consumption By Persons Under The Age Of
21 is defined as a status offense for the purpose of the JJDP
Act. At the same time, annual monitoring data showed that a
significant number of children were being detained at both adult
facilities and vregional juvenile detention centers on this
offense. The Division of Family and Youth Services 1immediately
stopped these admissions at the vregional jJuvenile detention
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centers except when the conditions for the protective custody of
an intoxicated person are met. Many adult jails and lockups have
continued to book children for drinking alcohol and other status

offenses.

The overuse of detention as a mechanism for dealing with
juveniles who violate alcohol laws 1s a continuing problem and
one of the primary obstacles 1in achieving compliance with the
JJDP Act. Nearly all of Alaska®s violations of the JJDP
provision requiring deinstitutionalization of status offenders
result from the detention/jailing of youth charged with
possession or consumption of alcohol. The vast majority of these
youth do not meet the standards for detention required by the
Rules of Court or the criteria established by DFYS.

As recently as 1980 only the Anchorage area had a separate
juvenile detention center. Children from all other areas of the
state were Dbeing confined at adult <correctional facilities,
municipal jails and rural lockups. The five DFYS-operated
regional jJuvenile detention centers now account for about 70% of
all juvenile detention admissions and over 95% of juvenile
detentions which exceed 48 hours.

Despite significant expenditures to build and operate separate
juvenile detention centers, many Alaskan children continue to be
jailed in adult facilities. While the majority of the incidents
have regularly taken place in only ten or twelve communities,
there are over ninety (90) communities with a jail or Jlockup
which may occasionally detain a juvenile. In many cases
transporting the juvenile to a regional juvenile detention
facility 1is not practical for the arresting law enforcement
agency. In other cases, detention of a juvenile 1is a short term
convenience but not a necessity to protect either the child or

the public.

Construction of costly juvenile detention centers in every Alaska
community with a history of jailing children 1is not a realistic
solution to this problem. If Alaska 1is to stop putting 1its
children in jails, other alternatives must be created.

Beginning in 1988 the Division of Family and Youth Services began
to develop and implement some creative and moderately priced
solutions. However, the efforts of only one participating agency
of the Alaska juvenile justice system will not be sufficient to
overcome decades of past practice by it and the many other state
and community agencies which make up the system.
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PROMISING NEW STRATEGIES:

In the fall of 1987 the Division of Family and Youth Services
made a decision to focus 100% of its JJDP grant receipts on
activities directly related to meeting JJDP Act mandates rather
than on any other  juvenile justice system improvements.
Additionally, a full time central office program position was
assigned to the compliance effort.

A comprehensive review of successful program models used in other

states has been completed. Several proven strategies have been
adapted to Alaskan <conditions in addition to the ongoing
development of home grown 1ideas. The following components are

part of the DFYS plan to end the jailing of children in Alaska.

Improved Monitoring and Data Collection - For the first ten years
of JJDP Act participation the 1identified universe of municipal
jails, rural lockups, adult correctional facilities, and juvenile
detention facilities for monitoring and data collection only

identified 14 facilities. While it was clearly obvious that more
such Tfacilities existed in Alaska, no effort had been made to
identify their location. For years, Alaska had under reported

both the number of secure facilities and the number of children
detained in those facilities.

In 1988 the Division of Family and Youth Services negotiated an
RSA with the University of Alaska Justice Center to develop a
comprehensive monitoring plan and prepare monitoring reports for

calendar years 1987 and 1988. Over .100 secure fTacilities have
now been identified. One-third of these facilities will be
inspected each year to verify sight and sound separation of
children from adult prisoners. Booking and admission data 1is
collected from each facility, where available, to complete a
comprehensive monitoring report. Data from the 1987 report 1is

currently been used for program planning.

Two major data recording deficiencies have surfaced during this

monitoring effort. First, many of the 75 rural lockups do not
maintain sufficient records to determine age, offense, and
duration of confinement. Second, many of the records for 17

municipal jails (those under contract to the Department of Public
Safety) do not separate booking records from admission records.
On site inspection has revealed that children are oftr . booked at
arrest but never placed in the secure area of the jail. These
jails keep booking records but not admission records. This



JAILING OF CHILDREN IN ALASKA PAGE 6

results 1in over reporting of JJDP Act violations. Efforts are
underway to assist these aduit facilities 1iIn maintaining more
accurate records and DFYS anticipates the development of
regulations to standardize reporting procedures.

Non-secure Attendant Care Shelter - Analysis of the data on
juvenile confinement in adult facilities revealed that most
children who are jJjailed could be safely placed in alternative

facilities, 1if they were available. The attendant care shelter
concept has been the most successful alternative used by other
states. A  child placed 1in an attendant care shelter is

supervised on a one-to-one basis by a trained adult attendant
until the child can be released to a parent or guardian, taken to
court, or transported to a regional juvenile detention facility.
Attendant care shelter sites are only operated on an as needed
basis with a roster of available on-call attendants. The site
itself may be an administrative office, a room 1in a public
building, a fToster home, or an apartment, with access to a
restroom and minimal accommodations.

Since September 1988 ten (10) non-secure attendant care shelter
sites have been established to serve the following 12
communities:

Barrow Homer Seward
Juneau Kenai Sitka
Ketchikan Kodiak Valdez
Kotzebue Petershburg Wrangell

These programs are funded by pass-thru grants using JJDP Act
grant revenue. The average cost per program is $20,000 per year.
Four of the programs are operated by local government, TfTive by
non-profit social service or mental health agencies and one by a
native association. DFYS expects to be able to fund one or two
more sites in FY90.

Secure Modular Holdover - The availability of a previous capital
reappropriation for juvenile detention alternatives in Ketchikan
permits DFYS to fund a model secure detention program 1in that
community. A small modular building with two secure rooms 1is
being designed and constructed. The modular unit will be placed
at the new Ketchikan health facility and will contain two secure
rooms. DFYS will contract with the City of Ketchikan for 1its
operation on an on-call basis similar to a non-secure attendant



