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3. No more than five members of board can be 
members of the same political party.

4. No more than five members of board can be 
from the same judicial district and there 
must be at least one member from each 
judicial district.

C. Selection of Chair:

1. Elected by the board from the members.

2. If there is an impasse and a chair is not 
elected within 14 days of appointment, the 
majority of the Supreme Court must choose 
a chair from the membership within seven 
days of the end of the 14 day impasse.

III. DEVELOPMENT OF REAPPORTIONMENT PLAN

A. Public hearings must be held in each judicial
district after issuance of draft plan and 
before issuance of final plan.

B. Draft plan must be completed 18 months before 
the date of the first general election 
following the official reporting of each 
decennial census.

C. Final plan must be completed 14 months before 
the general election.

IV. ELIGIBILITY OF CANDIDATES AFT E R  REAPPORTIONMENT

In the election held after a reapportionment plan 
is adopted, a person can run for the legislature in 
the district in which that person's residence is 
located or in a new district that contains part of 
the former district in wh i c h  the person resides, 
even if the person's residence is not located in the 
boundaries of the new district. If a person is 
elected in a district in which the person does not 
reside, the person has one year from the election 
date to physically relocate to the new district.
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DESCRIPTION OF CSHJR 45 (JUD) 
REAPPORTIONMENT

I. It provides for a reapporticnment board to develop 
and establish a redistricting and reapportionment plan after 
each decennial census. In addition to most of the existing 
criteria for drawing b o u n d a r i e s , a new criterion of 
political fairness is added.

II. Makeup of board (nine members).
A. Appointed by:

1. governor - one member;
2. majority caucus in house - two members;
3. minority caucus in house (second largest

number of representatives) - two members;
4. majority caucus in senate - two members;
5. minority caucus in senate (second largest

number of senators) - two members.
B. Qualifications and disqualifications.

1. Can't be public official or public
e m p l o y e e .

2. Can't run for leg-i-slative office in the 
next two elections after term of office on board expires.

3. No more than five members can be members 
of the same political party.*

4. No more than five can be from the same 
judicial district and there must be at least one member from 
each judicial district.

C. Chairperson - elected by the board from the
m e m b e r s .

III. Reapportionment plan.
A. Public hearings must be held in each judicial 

district after issuance of draft plan and before issuance of
B. Draft plan must be completed 18 months before 

the date of the first general election following the 
official reporting of each decennial census.

Currently, there is no absolute restriction on party 
m e m b e r s h i p . 
final plan.
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C. Final plan must be completed 14 months before 
the general election.**

D. Adoption of final plan takes votes of 6 of the 
9 members. If any one plan is unable to get 6 votes:

1. the Supreme Court shall appoint a three
judge panel;

2. within 45 days, the three judge panel 
shall select one proposal from the three proposals receiving 
the most number of votes by the board; and

3. the proposal selected may not be changed 
and becomes the final plan.

IV. Provides for expedited hearings and appeals if the 
final plan is challenged in the state courts.

V. Eligibility of candidates after reapportionment.
In the election held after a reapportionment plan is 
adopted, a person can run for the legislature in the 
district is which that person's residence is located or in a 
new district that contains part of the former district in 
which the person resides, even if the person's residence is 
not located in the boundaries of the new district. If a 
person is elected in a district in which the person does not 
reside, the person has one year from the election date to 
physically relocate to the new district.

VI. Repeals existing sections of the constitution which 
have been found unconstitutional by Alaska and federal 
courts.

^  This shortens the current time provisions to provide 
the greatest possible public notice of changes. This is 
possible largely because of computerization of the 
reapportionment process.
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FROM: Chairman Dave Donley

RE: CSHJR 45 (State Affairs), Proposing amendments to
the Constitution of the State of Alaska relating 
to reapportionment of the legislature.

DATE: January 27, 1992

Why amend the state constitution regarding reapportionment? 

First

Much of the Alaska Constitution's language on 
reapportionment is in violation of the federal or state 
constitutions or is obsolete. Because of this, it is 
impossible by reading our state constitution to obtain an 
accurate explanation of the reapportionment process in 
Alaska. The following sections or portions of sections of 
Article VI of the Alaska Constitution are either 
unconstitutional or are obsolete:

Section 2, Senate Districts, is not constitutional as 
written. In Wade v. Nol a n, 414 P.2d 689 (Alaska 1966), the 
Alaska Supreme Court concluded that the state's senate 
districts did not comport with the U.S. Constitution.

Section 3, Reapportionment of House, is outmoded in part and 
unconstitutional in part. The constitution gives 
reapportionment authority to the governor and the .board only 
as to the house. However, since N o l a n , this authority has 
been interpreted to allow reapportionment of the senate as 
well as the house. The second sentence, requiring 
reapportionment to be based solely on civilian population,

^ B o u g p  o f  J l e p r e s e n i a i f o e s

House Judiciary Committee 
Chairm an Dave Donley

M E M O R A N D U M  

TO: Members of the House Judiciary Committee
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was declared unconstitutional in Egan v . Hammond, 502 P.2d 
856 (Alaska 1972) , because it disenfranchises the military.

Sections 4 and 5, Method of Reapportionment and Districts, 
are inconsistent with U.S. Supreme Court decisions and are 
no longer considered by the reapportionment boards or cited 
by the courts in their reapportionment decisions.

Section 6, Redistricting, insofar as it refers to the 
retaining or combining of election districts provided for in 
Sections 4 and 5 and refers to civilian population, is 
unconstitutional. Otherwise Section 6 is still viable.

Section 7, Modification of Senate Districts, is clearly 
unconstitutional and dead. Its intent was to preserve 
senate districts based on geographic area and not 
population.

Sections 8 - 1 1  retain their viablility.

Second

Alaska is the only state which places exclusive power of 
reapportionment with the governor. The reason for this 
unique system no longer exists and Alaska should adopt a 
fairer system in conformity with other states.

The framers of the Alaska Constitution decided to provide 
for reapportionment of the legislature through a 
reapportionment board in the executive branch rather than 
allowing the legislature to reapportion itself, as is the 
case in a vast majority of the states.

The Alaska Supreme Court addressed this question in Wade v. 
Nolan, 414 P . 2d 689, 694-695, which concerned 
reapportionment of the Alaska Senate after the U.S. Supreme 
Court's "one person, one vote" decisions: "... the Alaska
Constitutional Convention purposely avoided placing any 
authority or responsibility for reapportionment in the 
legislature. The Convention was aware of the notorious and 
frequent failure or downright refusal of state legislatures 
to comply with their constitutional or statutory duty to 
reapportion."

At the time of the drafting of Alaska's Constitution, the 
U.S. Supreme Court had consistently held that suits
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challenging malapportionment of state legislatures were 
nonjusticiable. However, in 1962, in Baker v. Carr, 369 
U.S. 186, the U.S. Supreme Court reversed several decades of 
precedent to the contrary and held that federal courts could 
indeed hear such suits on equal protection grounds. Then, 
in 1964 the court upheld the authority of a federal district 
court to impose its own interim reapportionment plan on a 
state legislature that had been unable to reapportion itself 
constitutionally. Reynolds v. S i m s , 377 U.S. 533. Thus, if 
the legislature had tne responsibility of reapportioning 
itself and it failed to d^ the job adequately, either 
federal or state courts could step in, as was definitely not 
the case when our constitution was written.

Changing circumstances have basically done away with the 
reasons for reapportionment being a function of the 
executive branch in Alaska. These circumstances, when 
combined with the fact that not a single gubernatorial 
reapportionment since Statehood has ever failed to be 
followed by a judicial challenge, should say to us that we 
need to get politics out of this process to as great an 
extent as we can and look for a new way of accomplishing 
redistricting and reapportionment.

That is why I have chosen an independent board under the 
legislative branch for this task. Eighteen states use 
independent boards or commissions in some manner and half of 
these give the boards the absolute responsibility for 
developing those states' plans. I have combined what seemed 
like the best of those plans, with particular emphasis on 
Hawaii's framework, to come up with HJR 45.

What does this amendment do?

I. It provides for a reapportionment board to develop 
and establish a redistricting and reapportionment plan after 
each decennial census. In addition to most of the existing 
criteria for drawing boundaries, a new criterion of 
political fairness is added.

II. Makeup of board (nine members).
A. Appointed by:

1. governor - one member;
2. majority caucus in house - two members;
3. minority caucus in house (second largest 

number of representatives) - two members;
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4. majority caucus in senate - two members;
5. minority caucus in senate (second largest 

number of senators) - two members.
B. Qualifications and disqualifications.

1. Can't be public official or public
employee.

2 . Can't run for legislative office in the 
next two elections after term of office on board expires.

3. No more than five members can be members 
of the same political party.*

4. No more than five can be from the same 
judicial district and there must be at least one member from 
each judicial district.

C. Chairperson - elected by the board from the
members.

III. Reapportionment plan.
A. Public hearings must be held in each judicial 

district after issuance of draft plan and before issuance of 
final plan.

B. Draft plan must be completed 18 months before 
the date of the first general election following the 
official reporting of each decennial census.

C. Final plan must be completed 14 months before
the general election.**

D. Adoption of final plan takes vote of 6 of the 9 
members. If any one plan unable to get 6 votes:

1. board shall transmit all proposals to the
Supreme Court;

2. the court shall appoint a three judge 
panel and transmit, the three proposals that received the
greatest number of votes by the board; and

3. within 45 days the panel shall select one 
of the proposals without change as the final plan.

IV. Eligibility of candidates after reapportionment.
In the election held after a reapportionment plan is 
adopted, a person can run for the legislature in the 
district is which that person's residence is located or in a 
new district that contains part of the former district in 
which the person resides, even if the person's residence is 
not located in the boundaries of the new district. If a 
person is elected in a district in which the person does not 
reside, the person has one year from the election date to 
physically relocate to the new district.
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V. Repeals existing sections of the constitution which 
have been found unconstitutional by Alaska and federal 
courts.

* Currently, there is no absolute restriction on party 
membership.

** This shortens the current time provisions to provide 
the greatest possible public notice of changes. This is 
possible largely because of computerization of the 
reapportionment process.
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To: Hayden Kaden
From: Tim Storey
Date: February 4,1992
Re: Proposed House Joint Resolution No. 45
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MBMORANDUM souih Dakota 
Iff All- CIIAIR. NCSI.

WII.I.IAM HOUND 
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As you requested, I  have reviewed the proposed amendments to the Alaska 
Constitution regarding the establishment of a reapportionment commission. 
Currently, nine states nave some type of commission with original authority for 
producing a state legislative redistricting map. The enclosed • arts, which I  think 
you may already have, describe the commissions in those states.

I strongly encourage you to contact some legislative staff colleagues in u sample of 
the states that presently utilize commissions. They will be able to give you insight 
into the advantages and disadvantages of a commission system as compared with 
redistricting within the traditional legislative process. I  have attached a list of 
contacts to assist you.

I reulize that Alaska is unique in this area since the governor actually has the 
authority to issue the final plan. In no other state does the governor have such 
powers in relation to redistricting. Of course in most states, the governor has veto 
power over any plan enacted by the legislature. In Marylund, the governor drafts 
the initial legislative maps, hut they must then be approved by the legislature. 
Arkansas’s governor also has considerable influence by virtue of his seat on their 
redistricting commission with only the attorney general and the secretary of state as 
the other members.

Having read through your proposal, I note that it incorporates aspects of various 
commissions in other states. For example, three states preclude commissioners 
from running for the legislature under the lines that they draw. Your proposal also 
is commendable for establishing specific deadlines for action. And, your attention 
to public input is important to the process. A  notable change in the 1990’s round of 
redistricting has been the emphasis placed on the issue of public access, so it is good 
that your proposal addresses this issue. You may even want to consider public 
hearings after the proposed plan has been issued by the commission. It is also 
noteworthy that you have provided a mechanism in the event that the commission is 
unable to come up with a plan. In many states there is no formal backup, so it 
requires parties to file suit in either state or federal court.

Please feel free to contact me if you have further questions. I am eager to assist in 
any way I possibly can.
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Contacts from other states with redistricting commissions:

Colorado:

Becky Lennahan 
Deputy Director
Office o f Legislative Legal Services 
(303)866.2045

Becky is the lead staff person for the Colorado commiHsion.

Hawaii:

Anne Lee
League o f  Women Voters 
(808) 395-0115
*** She is very knowledglble on the Hawaii system and was an active participant in their process.

New Jersey 

Donald Stokes
Dean o f  the Woodrow Wilson School 
Princeton University 
(609) 258-4800
*** Stokes was the "public member" o f New Jersey’s commission in both 1980 and 1990. He 
believes strongly that the commission model is the best way to go.

Ohio

Jim Tilling 
Chief o f  Staff
Ohio Senate President’s Office 
(614) 466-2510

Jim was the key staff person to O hio’s commission from the Ohio Senate and is a long time 
obscrvor o f redistricting. He is currently the Vice-Chair o f  NCSL’s Reapportionment Task Force.

Pennsylvania:

Barbara Brown 
(215) 875-7038
*** She was the independent counsel to Pennsylvania's commission.

Mark McKillop 
(717)783-5193
**• Mark works for the Pennsylvania House Democrats and has some strong opinions about the 
role o f politics in redistricting whether by commission or not.

Washington:

Jennifer Helget 
(206) 786-7935
*** Jennifer staffs Washignton's rather unique public redistricting commission.
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Town:

Gary Kaufman 
Legal Counsel 
Legislative Service Bureau 
(515) 281-3994
*** Although Iowa does nothave a commission system per se, their method is very unique and 
eliminates much o f  the political discord that often accompanies redistricting.
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M February 6, 1992

S U B JE C T : Legislative members’ qualifications (C S H JR  45 (Jud)) 

(W ork Order No. 7-LS1035\M)

F R O M :

TO: Represent:

Jack Cheni 

Legislative

With reference to my February 4 memo on this subject -

You, I am sure, know -I did not know until late yesterday--that Hawaii has 

established in its constitution a reapportionment commission that has the same 

composition and manner of appointment as the one you are considering in H J R  45. 

The state has also adopted in its constitution a bar against those persons serving on 

the commission from eligibility for election to the legislature for the two following 

general elections. W e have the material from the 1978 Hawaii Constitutional 

Convention prepared, published, and distributed by the state at which this commis­

sion idea was presented, and nothing in that background material indicates that the 

convention was concerned about the possibility that the disqualification of these 

commission members from eligibility for election to the state legislature might raise 

an equal protection problem. The statute volume does not cany an indication of any 

litigation concerning this provision since in its insertion in the Hawaii constitution.

Montana’s constitution also contains provision for reapportionment and redistricting 

by an appointed commission and a note in a recent article indicates that service on 

Montana’s commission disqualifies the member from seeking elected office for two 

years. I reviewed the Montana constitution and was unable to find language explicitly 

barring commission members from seeking election for a two year period. Perhaps 

the disqualification is statutory.

JBC :p l

92-075.plm



DIVISION O F LEGAL SER VICE S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M EMO R A N D U M February 4, 1992

TO:

FROM:

SUBJECT: ork Order No. 7LS-

Article II, section 2 of the state constitution establishes the qualifications of legislative 
members. A proposed addition to article VI, sec. 8-set out in this version as 
subsection (e)-would add a further limitation of service by disqualifying from 
eligibility for legislative service the nine persons appointed to serve as members of 
the Reapportionment Board. The disqualification would last for the first two general 
elections (that is, for four years) after the members’ completion of service on the 
board.

You have asked whether this further disqualification is constitutional under the 
federal constitut. on.

While I cannot be certain in my conclusion, my sense is that the disqualification 
would survive constitutional challenge.

The use of commissions to reapportion and redistrict legislatures is becoming more 
common. Examination of state constitutions disclosed that the proposed disqualifica­
tion provision is similar to the use of a special commission to apportion and district 
the legislature of one other state, Missouri. The Missouri Constitution, art. Ill, sec. 
2, provides for use of an apportionment commission to reapportion the state house 
of representatives, while a companion provision, art. Ill, sec. 7, directs the use of a 
commission to reapportion the state senate. Each section cited further provides that:

Members of the commission shall be disqualified from holding 
office as members of the general assembly [i.e. of either house of the 
Missouri legislature] for four years following the date of the filing by 
the commission of its final statement of apportionment.



There is no record of reported litigation challenging these disqualification provisions.

The provision in question would place a disqualification against those who may desire 
to seek legislative office. As a general rule, a state enjoys broad authority to 
prescribe the qualifications of its public office holders. Sugarman v. Dowell. 413 U.S. 
637, 93 S.Ct. 2842, 37 L.Ed.2d 853 (1973). Conversely, courts have found that 
individuals have a "federal constitutional right"~grounded in the equal protection 
provision of the Fourteenth Amendment-"to be considered for public service without 
the burden of invidiously discriminatory disqualification." Turner v. Fouche, 396 U.S. 
346, 362, 90 S.Ct. 532, 541, 24 L.Ed.2d 567, at 580 (1970).

The cases suggest that a state’s exercise of its powers in prescribing the qualifications 
of its officers may be subject to an examination under the equal protection clause. 
Generally, the principal factors to be taken into consideration in determining whether 
a provision violates the equal protection clause are "the facts and circumstances 
behind the law, the interests which the state claims to be protecting, and the interest 
of those who are disadvantaged by the classification." Williams v. Rhodes, 393 U.S. 
23, 89 S.Ct. 5, 21 L.Ed.2d 24 (1968).

Federal equal protection analysis, as you well know, involves one of two standards 
employed to gauge the constitutionality of the challenged state action. The first, 
more stringent, commonly used when certain fundamental rights are infringed, 
requires the state to support its action by showing that it furthers a compelling state 
interest. The second, more lenient, places the burden on the challenger to show that 
the challenged provision has no rational relationship to the achievement of a 
legitimate state goal, and requires the state only some basis to demonstrate a rational 
basis for its action. The latter standard thus provides a presumption of the 
provision’s legal validity.

The right of an individual to hold political office has generally not been treated as 
"fundamental," Bullock v. Carter. 405 U.S. 134, 92 S.Ct. 849, 31 L.Ed.2d 92 (1972), 
nor apparently is the opportunity of an individual to stand as a candidate for that 
office, Clough v. Guzzi. 416 F.Supp. 1057, 1066 (D.Mass. 1976). So, typically, in 
challenges to constitutional prohibitions against dual office holding or barring other 
state employment during a person’s term of legislative service, absent evidence of 
invidious discrimination, examination has proceeded using a "rational basis" analysis. 
See Wilson v. Moore, 346 F.Supp. 635 (N.D.W.Va. 1972) (upholding bar against 
eligibility in legislature of one holding other lucrative office or employment und it the 
state). Under a rational basis test, the state need only demonstrate that its legislative 
classification rationally relates to a legitimate governmental objective, and the state’s 
classification will survive examination unless it is completely without justification. See 
Comer v. City of Mobile. 337 So.2d 742, at 750 (Ala. 1976) (prohibition in a 
reenactment of legislation establishing an Ethics Commission against any member 
appointed under original Act from again serving as a member of the commission

Representative Dave Donley
February 4, 1992
Page 2



violative of equal protection where court found "no reasonable relationship between 
this membership prohibition and the purpose of this legislation . . . .  ").

Assuming examination under a rational basis analysis, you should, then, use the 
opportunity provided in committee hearings and the debate on this provision to 
indicate the governmental objective sought to be satisfied by this provision and the 
relationship between that objective and the means sought to achieve it.

Representative Dave Donley
February 4, 1992
Page 3
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DIVISION O F  LEGAL SER VICE S
LEGISLATIVE AFFAIRS A G E N C Y  

STATE O F  ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M February 3, 1992

SUBJECT:

TO:

FROM:

Loyalty Oath and Oath of Office (Work Order No. 7LS-1909)

Representative Dave Donley

Terri Lauterbach '  \ \ l  
Legislative Counsel

You have asked whether the loyalty oath and oath of office required from public 
officers under art. XII, secs. 4 and 5, Constitution of the State of Alaska, are 
preempted by federal law or are otherwise unconstitutional.

I have found no basis for believing that either oath is preempted by federal law. As 
to other constitutional issues, it does not appear to me that there are any problems 
with the oath of office, but there may be some questions about the loyalty oath. If 
challenged, however, the loyalty oath would probably be construed by the Alaska 
Supreme Court to include provisions that would save it from being unconstitutional.

DISCUSSION

Oath of Office

Article XII, sec. 5, Constitution of the State of Alaska, requires public officers to 
affirm that they will support the state and federal constitutions and faithfully 
discharge their official duties.̂

While federal law at 4 U.S.C. 101 does require state officers to affirm that they will 
support the federal constitution, this is not, in my opinion, the type of comprehensive 
law that regulates a field so thoroughly that federal preemption is a problem. 
Rather, the state requirement simply serves to implement the federal requirement 
and adds support of the state constitution as part of the federally-required oath.

Aside from questions of preemption, the validity of the oath itself is well-settled. 
Connell v. Higginbotham, et al., 403 U.S. 207 (1971).

U There is a sim ilar statutory oath requirement in AS 39.05.040 - 39.05.045.



Loyalty Oath

Article XII, sec. 4, Constitution of the State of Alaska, reads as follows:

Disqualification for Disloyalty. No person who advocates, or who aids 
or belongs to any party or organization or association which advocates, 
the overthrow by force or violence of the government of the United 
States or of the State shall be qualified to hold any public office of 
trust or profit under this constitution.

I have found no basis to believe that this loyalty oath is preempted by federal law.

As for other constitutional issues, there are two possible flaws, one relating to due 
process and the other to freedom of association.̂

A number of U.S. Supreme Court cases have determined that summary dismissal 
from public employment without a hearing or other inquiry violates due process rights 
of the employee. This notion has been applied specifically to cases in which an 
employee has been summarily dismissed after refusal to take a loyalty oath. See. 
Higginbotham, at 208, for citations to cases.

Since art. XII, sec. 4, does not refer to a pre-dismissal hearing upon failure to take 
the loyalty oath, there could be some question under Higginbotham about its 
constitutionality under the federal constitution’s due process clause. However, 
Higginbotham concerned a statutory loyalty oath that failed to include a hearing 
requirement. I am fairly certain that if our state supreme court heard a challenge to 
art. XII, sec. 4, it would reconcile its provisions with the state constitution’s due 
process clause and interpret art. XII, sec. 4, to mean that dismissal for failure to take 
the loyalty oath could only occur after an appropriate hearing.

A similarly narrowing construction would probably be applied by our state supreme 
court to save the loyalty oath from its potential to violate the officers’ rights of 
association.

The potential flaw in the state loyalty oath with regard to association rights arises 
from its prohibition against mere membership in an organization that advocates 
violent overthrow of the state or federal government. The U.S. Supreme Court has 
made it "abundantly clear" that mere membership in a subversive organization does 
not constitute a person a sufficient threat to state or national security to warrant

Representative Dave Donley
February 3, 1992
Page 2

y  "Freedom o f association" is a common way o f  referring to "the right o f  the people peaceably to 
assemble," which is protected under art. I, sec. 6, Constitution o f the State o f  A laska, and the First 
Amendment in the federal constitution.



Representative Dave Donley
February 3, 1992
Page 3

arbitrary exclusion from state employment. Gilmore v. James. 274 F.Supp 75 (D.C. 
Tex.), affirmed. 389 U.S. 572 (1968). The person might lack the knowledge that the 
organization supports violent overthrow. Even a "knowing" member might not 
support that particular aim of the organization but may support its more legitimate 
aims. As the court in Gilmore clearly stated,

We believe that Elfbrandt [v. Russell. 384 U.S. 11 (1966)] states the 
principle which controls our decision: "a law which applies to member­
ship without the 'specific intent' to further the illegal aims of the 
organization infringes unnecessarily on protected freedoms. It rests on 
the doctrine of 'guilt by association' which has no place here." 
Gilmore, at 92 [citing Elfbrandt at 19].

While Gilmore and Elfbrandt would seem to indicate an infirmity in the Alaska 
constitution’s loyalty oath requirement, since it proscribes mere membership, it must 
be noted that both cases concerned statutes. As with the potential flaw discussed 
above relating to pre-dismissal hearings, I believe our state supreme court could 
construe the state loyalty oath requirement to include the proper scienter and 
"specific intent" by reconciling it with the state constitution’s due process clause and 
the clause protecting freedom of association.

CONCLUSION

The validity of the state constitution’s oath of office requirement is firm.

The validity of the state constitution’s loyalty oath requirement is less firm but 
narrowing constructions by our state supreme court would likely save it if it were 
challenged.

I hope you find the discussion of issues by this memorandum helpful. I have enclosed 
copies of the Higginbotham and Gilmore cases for your information. Please let me 
know if I can be of further assistance.

TML:pl 
92-066.plm 

Enclosure
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ST E L L A  CONNELL, A ppellan t,

v

JA M E S M. HIGGINBOTHAM  e t al.

403 U S 207, 29 L Ed 2d 418, 91 S Ct 1772 

[No. 79]

A rgu ed  N ovem ber 19, 1970. Decided Ju n e  7, 1971.

SUMMARY
T he ap p e lla n t, a f t e r  b e in g  h ired  as a su b s titu te  c lassroom  te a c h er  in 

a F lo rid a  county  school sy stem , w as la te r  d ism issed  fo r  re fu s in g  to  s ig n  
a s ta tu to ry  lo y a lty  o a th  o f five c lauses req u ired  o f all F lo rida public 
em ployees. A n ac tio n  w a s com m enced in th e  U nited  S ta te s  D is tr ic t  C ourt 
fo r  th e  M iddle D is tr ic t  o f F lo rid a  ch a llen g in g  th e  c o n stitu tio n a lity  o f 
th e  s ta tu te  an d  th e  lo y a lty  oath  upon w hich th e  a p p e lla n t's  em ploym ent 
w as conditioned. T he th re e - ju d g e  D is tr ic t C o urt declared  th re e  o f th e  
five c lauses con ta ined  in  th e  oath  to be un co n stitu tio n a l, b u t upheld  th e  
re m a in in g  c lau ses w h ich  req u ired  each p ub lic  em ployee to sw ea r o r affirm
(1 ) “th a t I w ill su p p o r t th e C o nstitu tion  o f th e  U n ited  S ta te s  and  o f 
th e  S ta te  o f F lo rid a ,” an d  (2 )  " th a t  I do no t b e liev e  in th e  o v erth ro w  
o f th e  g o v ern m en t o f th e  U nited  S ta te s  o r  o f th e  S ta te  o f F lo rid a  by 
fo rce  o r vio lence.” (305  F  Supp  445.)

On appeal, th e  U n ited  S ta te s  Su prem e C ourt a ffirm ed  in p a r t  and r e ­
v e rsed  in  p a r t.  In  a p e r  cu ria m  opinion e x p re s s in g  th e  v iew s o f five 
m em bers o f  th e  cou rt, i t  w as held  th a t  clause (1 )  o f  th e  oath, re q u ir in g  
all ap p lica n ts  fo r  p u b lic  em ploym ent to  p ledge  to  su p p o rt th e  fe d e ra l and  
s ta te  co n stitu tio n s, w as co n stitu tio n a lly  va lid , b u t  th a t  clause (2 ) w as 
u n co n stitu tio n a l s in ce  i t  re su lted  in th e  te a c h e r’s su m m a ry  d ism issa l fro m  
p u b lic  em ploym en t w ith o u t h e a r in g  o r in q u iry  re q u ire d  by due p rocess.

M a r s h a l l , J., jo in e d  b y  D o u g l a s  and B r e n n a n , JJ ., c o n cu rrin g  in 
th e  re su lt  and  a g re e in g  th a t  c lau se  (1 )  o f th e  lo y a lty  oath  w as co n stitu ­
tional, w ould h av e  b ased  th e  decision as to th e  u n co n stitu tio n a lity  o f 
c lause (2 ) on th e  g ro u n d  th a t  b e lie f a s  su ch  can n o t be th e  p re d ica te  o f 
go v ern m en ta l action .

S t e w a r t , J., c o n c u rr in g  in  p a r t  and d is s e n tin g  in p a rt, a g re ed  th a t  
clause (1 ) w as c le a r ly  co n stitu tio n a l, b u t w ould have rem anded  th e  con­
tro v e rsy  in v o lv in g  c lau se  (2 )  to  the D is tr ic t  C o u rt to  g iv e  th e  p a r tie s

B r ie fs  o f Counsel, p 1021, in fra .
[29 L  E d  2 d ]
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an  o p p o rtu n ity  to g e t fro m  th e s ta te  c o u rts  an a u th o rita tiv e  con struction  
o f the c lau se’s m eaning, th e  clause b e in g  co n stitu tio n a lly  in firm  i f  m eant 
to em brace the te a c h e r’s philosophical o r p o litica l b e lie fs , b u t be in g  con­
stitu tio n a lly  va lid  i f  m eant to m ere ly  te s t  w h e th e r c lause (1 ) o f the oath 
could be taken  w ith o u t m en ta l re se rv a tio n  or p u rp o se  o f evasion.

HEADNOTES 

Classified to U. S. Supreme Court Digest, Annotated

Sedition and Subversive Activities § 1 
— loyalty oath — support of Con­
stitution — validity

1. A section of a loyalty oath, re­
quiring applicants for s tate public 
employment positions to pledge to sup­
port the Constitution of the United

States and the state constitution, is 
constitutionally valid.

Constitutional Law § 745 — loyalty 
oath — overthrow of government 
—  due process 

2. A portion of a loyalty oath, re­
quiring an applicant for state public
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L a w ; F reedom  o f Speech  and P r e s s ; L o y a lty  O a th s; Sedi­
tion  and  S u b v e rs iv e  A ctiv itie s

ANNOTATION R E F E R E N C E S

The Supreme Court and the right 
o f free speech and press. 93 L Ed 
1151, 2 L Ed 2d 1706, 11 L Ed 2d 
1116, 16 L Ed 2d 1053, 1056, 21 L Ed 
2d 976.

ment o f oath of allegiance or loyalty. 
19 L Ed 2d 1333; 18 ALR2d 268.

Dismissal or rejection o f public 
school teacher because of disloyalty. 
27 ALR2d 487.

V a lid ity  o f  governm ental require-
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employment to swear or affirm " tha t suits in the summary dismissal from
I do not believe in the overthrow of public employment, without a hearing
the government of the United States or inquiry required by due process,
or of the [state] by force or violence,’’ of an employee who refuses to sub-
is constitutionally invalid where it re- scribe to the oath.

APPEARANCES OF COUNSEL

San fo rd  Ja y  R osen argu ed  th e  cause fo r  appellant.
S tep h en  M arc S lepin  argu ed  th e  cau se  fo r  appellees.
B r ie fs  o f Counsel, p 1021, in fra .

OPINION OF

P er Curiam .

T h is is an appeal fro m  an action 
com m enced in the U nited  S ta te s  D is­
tr ic t  C ourt fo r  th e  M iddle D istr ic t 
o f F lo rid a  ch a llen g in g  th e  co n stitu ­
tio n a lity  o f §§ 876.05-876 .10  o f F la  
S ta t  (1 9 65 ), and th e  va rio u s loya lty  
o a ths upon w hich ap p e llan t’s  em ­
p loym ent as a  school te a c h e r  w as 
conditioned. T he th re e - ju d g e  U. S. 
D is tr ic t C ourt declared  th re e  o f th e 
five c lauses contained  in th e  o a ths 
to be un co n stitu tion a l,*  and en­
jo ined  th e  S ta te  fro m  condition ing 

[403 US 2081 
em ploym ent on th e  ta k in g  o f an oath  
inc lu d ing th e  lan gu age declared  un­
co n stitu tio n a l. T he appeal is from  
th a t  portion  o f th e  D is tr ic t  C ourt 
decision w hich upheld  th e  rem ain in g  
two c lau ses in th e  o a th : I  do h ereb y  
so lem nly sw ea r or affirm  (1 ) “th a t  I 
w ill su p p o rt th e  C o n stitu tio n  o f the 
U nited  S ta te s  and o f th e  S ta te  of 
F lo rid a” ; and  (2 ) “th a t  I  do n o t be­
lieve in th e  o verth ro w  o f th e  G overn­
m en t o f th e  U nited  S ta te s  or o f th e  
S ta te  o f F lo rid a  by  fo rc e  or vio­
lence.”

On J a n u a ry  16, 1969, appellan t 
m ade application  fo r  a te a c h in g  posi­
tion w ith  th e  O range C ounty school 
sy stem . Sh e w as in te rv iew ed  by 
th e p rin cip a l o f C allahan E lem en-

* The clauses declared unconstitutional 
by the court below required the employee 
to swear: (a) "that I am not a member
of the Communist Party” ; (b) “ that I 
have not and will not lend my aid, sup­
port, advice, counsel or influence to the

THE COURT

ta r y  School, and on Ja n u a ry  27, 
1969, ap pe llan t w as em ployed as a 
su b s t i tu te  c lassroom  teach er in th e  
fo u rth  g ra d e  o f  th a t school. A p ­
p ellan t w as d ism issed  fro m  h e r  
te a c h in g  position  on M arch 18, 1969, 
fo r  r e fu s in g  to s ig n  th e  lo y a lty  oath  
req u ired  o f a ll F lorida public  em ­
p loyees, F la  S ta t  § 876.05.

( i l  T h e fir s t  sectio n  o f th e  o a th  up ­
held  b y  th e  D is tr ic t  Court, req u ir in g  
all a p p lica n ts  to pledge to su p p o rt 
th e  C o n stitu tio n  o f th e U nited  
S ta te s  and o f th e  S ta te  o f F lorida, 
d em ands no m ore o f F lorida public  
em ployees th a n  is requ ired  o f all 
s ta te  and  fe d e ra l officers. U. S. 
Const, A r t  V I, cl. 3. The v a lid ity  
o f th is  sec tio n  o f th e  oath  would 
ap p ear se ttle d . See K n igh t v  Board  
o f R egen ts, 269 F  Supp 339 (1 9 6 7 ), 
a ffd  p e r  cu riam , 390 US 36, 19 L  E d 
2d 812, 88 S C t 816 (1 9 6 8 ); H osack 
v  Sm iley , 276 F  Supp 876 (1 9 6 7 ), 
a ffd  p e r  curiam , 390 US 744, 20 L  E d 
2d 275, 88 S C t 1442 (1 9 6 8 );  O hlson 
v  P h illip s, 304 F  Supp 1152 (1 9 6 9 ), 
a ffd  p e r  cu riam , 397 US 317, 25 L 
E d  2d 337, 90 S  C t 1 1 2 4 ,(1 9 7 0 ).

[2 ] T h e second portion o f  th e  oath , 
approved  by  th e  D istr ic t C ourt, fa lls  
w ith in  th e  a m b it o f decisions o f th is  
C ourt p ro sc rib in g  su m m ary  d ism is-

Communist Party” ; and (c) “ that I am 
not a member o f any organization or party 
which believes in or teaches, directly or 
indirectly, the overthrow of the Govern­
ment o f the United States or o f Florida by 
force or violence.”
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sal fro m  public em ploym ent w ith o u t 
h ea rin g  or inqu iry  requ ired  b y  due 
p rocess. Slochow er v B oard  o f E du­
cation, 350 US 551, 100 L  Ed 692, 
76 S Ct 637

[403 US 209]
(1956). Cf. N o stran d  v 

L ittle , 362 US 474, 4 L Ed 2d 892,

2d 418, 91 S Ct 1772 
80 S Ct 840 (1 9 6 0 ); S p e ise r v  
R andall. 357 US 513, 2 L Ed 2d 1460, 
78 S Ct 1332 (1958). T hat portion 
o f the oath , th ere fo re , cannot stand.

A ffirm ed in p art, and reversed  in 
p a rt.

SEPARATE OPINIONS

Mr. J u s tic e  M arshall, w ith  whom 
Mr. J u stice  D ouglas and Mr. J u s t ic e  
B ren n an  jo in , con cu rring  in th e  r e ­
su lt.

I a g ree  th a t  F lorida m ay req u ire  
s ta te  em ployees to affirm  th a t  th e y  
“w ill su pp o rt the C onstitu tion  o f th e  
U nited  S ta te s  and o f th e  S ta te  o f 
F lo rida.’’ Such a fo rw ard -lo oking, 
p ro m isso ry  oath of co n stitu tio n a l 
su p p o rt does not in m y view  offend 
th e  F ir s t  A m endm ent’s com m and 
th a t th e  g ra n t or denial o f g o v ern ­
m ental ben efits cannot be m ade to 
tu rn  on th e  political v iew po in ts or 
affiliations o f a w ould-be beneficiary . 
I a lso  a g re e  th a t F lo rida  m ay not 
base i ts  em ploym ent decisions, as 
to s ta te  teach ers  or an y  o th e r h ir ­
ing ca tego ry , on an ap p lica n t's  w ill­
in gn ess vel non to  affirm  “th a t  I do 
not believe in the o verth ro w  o f the 
G overnm ent o f th e  U nited  S ta te s  
or o f th e  S ta te  o f F lo rida  b y  fo rce  
or vio lence.”

H ow ever, in s t r ik in g  down th e  la t ­
te r  oath, th e  C ourt has le f t  th e  c lear 
im plication  th a t i ts  o b jectio n  runs, 
not a g a in s t F lo rida’s d e term in a tio n  
to exclude th ose who “b elieve in th e  
o v erth ro w ,” b u t only a g a in s t th e  
S ta te ’s decision to  re g a rd  unw illing­
n ess to ta k e  th e  oath  as conclusive, 
irre b u tta b le  p roof o f th e  p ro scribed  
b e lie f. Due process m ay r ig h tly  be 
invoked to  condem n F lo rid a 's  
m ech an istic  approach to  th e  q u es­
tion o f proof. B u t in m y v iew  it  
s im p ly  does not m a tte r  w h a t kind 
o f evidence a S ta te  can m u s te r  to 
show  th a t  a jo b  applican t “believe [s ]

in th e o v erth ro w .” F or s ta te  action 
in ju rio u s to an individual cannot 
be ju s tif ied  on account o f the n a tu re  
o f th e  in d iv id u a l's  belie fs, w h eth er 
he “believe [s ]  in th e  overth row ” or 
has an y  o th e r  so r t o f belief. “I f  

[403 US 210 ] 
th e re  is an y  fixed s ta r  in our con­
s titu tio n a l constellation, i t  is th a t  
no official, h ig h  or p e tty , can p re ­
sc rib e  w h a t sh all bo orthodox in pol­
itic s , na tiona lism , relig ion, or o th e r 
m a tte rs  o f opinion . . . .” Board  
o f E ducation  v  B a rn e tte , 319 US 
624, 642, 87 L Ed 1628, 1639, 63 S 
C t 1178, 147 A LR 674 (1943).

I would s tr ik e  down F lo rid a 's  
“o verth ro w ” oath  p la in ly  and sim ply  
on th e  gro und  th a t  b e lie f a s  such 
cannot be th e  p red ica te  o f go vern ­
m ental action.

Mr. J u s t ic e  S tew art, con cu rring  
in p a r t  and d issen tin g  in p art.

The C o urt upholds a s c lea rly  con­
s titu tio n a l th e  firs t clause o f th e  
oath  a s  i t  com es to us fro m  th e  
th re e -ju d g e  D istr ic t C ourt: “I w ill 
su p p o rt th e  C onstitu tion  o f th e  
U nited S ta te s  and o f th e S ta te  o f 
F lo rid a  . . . .” W ith  th is  ru lin g  
I fu lly  ag ree .

A s to  th e  second con tested  clause 
o f th e  oath , “I do n o t believe in th e  
o verth ro w  o f th e  G overnm ent o f th e  
U nited  S ta te s  o r o f  th e  S ta te  o f 
F lorida b y  fo rce  or violence,” I would 
rem and to  the D istr ic t C ourt to  g iv e  
th e  p a r tie s  an o pp o rtu n ity  to  g e t  
fro m  th e  s ta te  cou rts an a u th o rita ­
tiv e  con stru ction  o f th e  m ean ing o f
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th e  clause. I f  th e  c lau se  em braces 
th e  teach er’s ph ilo sophical o r po lit­
ical beliefs, I th in k  i t  is  co n stitu ­
tion ally  infirm . B a ird  v  S ta te  B ar 
o f A rizona, 401 U S 1, 9 -1 0 , 27 L
Ed 2d 639, 648, 649, 91 S C t 702
(con cu rrin g  o p in io n ) ; B o ard  o f 
Education  v B a rn e tte , 319 U S 624, 
642, 87 L Ed 1628, 1639, 63 S
Ct 1178, 147 A LR  6 7 4 ; C antw ell 
v  Connecticut, 310 US 296, 3 0 3 - 
304, 84 L E d 1213, 1217, 1218,
60 S C t 900, 128 A L R  1352. I f, 
on th e  o th er hand, th e  c lau se  does 
no m ore th an  te s t  w h e th e r  th e  firs t 
c lau se  o f th e  o ath  can be taken  
“w ith o u t m en tal re se rv a tio n  o r p u r­
pose o f evasion,” I th in k  i t  is  con- 
s t i tu t ’onpjly valid . L aw  S tu d en ts  
Civii R igh ts  R esea rch  Co incil, Inc. v 
W admond, 401 U S 154, 163 -1 64 , 27

L  Ed 2d 749, 758, 759, 91 S Ct 720. 
T he F lo rida  cou rts should, th e re ­
fo re , be g iven  an opportu n ity  to con­
s t ru e  th e  clause be fo re  th e  fed e ra l 
c o u rts  p a ss on i ts  co n stitu tio n a lity .

[403 US 211]
See F o rn a ris  v R idge Tool Co. 400 
US 41, 4 3 -4 4 , 27 L Ed 2d 174, 177, 
178, 91 S Ct 158; R eetz v Bozanich, 
397 U S 82, 8 5 -87 , 25 L Ed 2d 68. 
71, 72, 90 S Ct 7 8 8 ; R ailroad  
Coram’n v  Pullm an Co. 312 US 496, 
4 9 8 -5 01 , 85 L E d  971, 973-975 , 61 
S C t 643.

T h e Suprem e C ourt o f F lo rida  h a s  
ex p lic itly  held th a t  th e  v a rio u s 
c lau ses o f th e oath  a re  severab le . 
C ram p v  Board  o f P ublic In s tru c ­
tion, 137 So 2d 828, 830-831.
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fC iting United States v. Her-

W F  Supp 367. lir.g. supra: United 
supra: a.nd United States 
■supra) Emphasis added by the writer 
hereof.

The court is persuaded that the posi­
tion thus reflected o f  the Cour* o f A p­
peals. Ninth Circuit, need r.ot be forti­
fied by the citation o f  further author- 
.ties. It is firm , and well understood to 
be so.

321 j In the lic'nt o f  the fam iliar ju ­
dicial recognition, upon a nationwide 
pattern, o f the constitutionality o f  the 
Universal Training and Service Act. and 
especially o f  the adherence to. and lead­
ership in. that view by the Supreme Court 
o f the United States, this court has pro­
ceeded. and now proceeds, in the present 
litigation, with the conviction  that the 
Act. and the Selective Service System, 
are constitutional, and are validly en­
forceable and admir.istrable. That con­
viction underlies the memorandum opin­
ion announcing its findings o f fact and 
conclusions o f  law, and foreshadow ing its 
final judgm ent, which the court has al­
ready prepared and filed herein.

And. while, possibly out o f  respect for 
the stature o f the journalistic medium 
wherein Mr. Bernstein's article, supra.

> appears, that article and its tentatively
advanced position have had the court’3 
renewed and careful study, the court 

; persists in its opinion tha t  the statute,
; within which the present indictm ent was

found and returned, and the submission 
o f this case has been made, is valid and 
constitutional. And that opinion has 
not been either dissipated o r  impaired by 

i the revisitation o f  Kneedler v. Lane,
j supra, o f which, naturally, the court has

long been aware, i f  for  no other reason, 
in consequence o f its citation, at least 
as a “ make w eight" factor, in the Su­
preme Court's opinion in Selective D raft 
Law Cases, supra.

The court, therefore, enters no novel 
order herein, but sim ply adheres to the 
findings and conclusions, and reiterates 
the order and directions, o f  the earlier 
memorandum in this case.

E ve re tt M . G IL M O R E , J r . , et a!..
P la in tiffs .

v.
Jesse  J A M E S , T r e a su re r  o f  the S ta te  o f  

T e x a s  et ah. D efen d a n ts .
C iv . A . N o. 3-1777.

United States District Court 
N. D. Texas.

D a lla s  D iv is ion .
Aug. 30, 1967.

Judgment Affirm ed Jan. 15. 196.S.
See 33 S.Ct. 695.

A ction by music instructor, uni­
versity teachers and students fo r  declara­
tory and injunctive relief that statute 
prescribing loyalty oath as a prerequisite 
for employment violated Federal C onsti­
tution. A  three-judge United States Dis­
trict Court fo r  the Northern District o f  
Texas. Goidberr, Circuit Judge, and T ay­
lor. D istrict Judge, heid that statute pre­
scribing oath fo r  employees whose w acrs 
are paid from  state funds that employee 
is not and has not been a mem ber o f  
organizations listed by United states A t ­
torney Generai as subversive or. i f  a 
member, that employee was unaware o f  
organization's aims was constitutionally 
invalid because it applied to m em ber­
ship without specific intent to fu rther il­
legal aims o f such organizations as '.veil 
as membership with specific intent.

Order in accordance w ith opinion.

1. In ju n c t io n  C = U 4 (2 )
W hether music instructor had stand­

ing to seek injunction in three-judge dis­
trict court against enforcem ent o f state 
statute prescribing loyalty oath fo r  em ­
ployees receiving state funds as com pen­
sation would be determined by the e ffe c t  
o f  the actions o f state o ffice rs  in apply­
ing the statute and not by whether the 
statute as written was applicable to in­
structor. V ernon ’s Ann.Tex.Civ.St. arts. 
2S15h,  ̂ 20, 2S15k and § 8 (1 ',  6 2 5 2 -7 : 
23 U.S.C.A. § 22S1.

2. Courts C = 10I
A llegation in complaint that e ffe c t  

o f action o f  state o ffice rs  in applying a

<0GILMORE 7. JAMES
is j t j  supp. • uw r, 

.States v. Garst, 
v. Lambert,
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state statute is violative o f  the Consti­
tution confers jurisdiction upon a three- 
judge court. 23 U.S.C.A. j  2231.

3. Courts 7=101
Trustees or county ju n ior college 

were "state o fficers”  within statute con­
ferring jurisdiction upon three-judge 
district court to enjoin enforcem ent o f 
state statute by restraining the action 
o f  any state officer. 23 U.S.C.A. $ 2231.

S.'.; publication W ords and Phrases 
fo r other judicial constructions and 
definitions.

4. States 7=44
Trustees and officers o f  public cor­

porations are administrative o fficers  o f 
the state. Vernon’s Ann.Tex.Civ.St. art. 
2315k.

5. M un ic ip a l C o rp o ra t io n s  C =170
Where a statute embodies a policy 

o f state-wide concern, an o fficer , al­
though chosen in political subdivision and 
acting within that limited territory, may 
be charged with duty o f en forcing the 
statute in the interest o f the state and 
not simply in the interest o f  the locality 
he serves.

6. C ou rts  0= 101
Where trustees o f  county jun ior col­

lege were not perform ing a local function 
by enforcem ent o f  statute prescribing 
loyalty oath for  employees receiving state 
funds as compensation and statute was 
an attempt to establish a state-wide pol­
icy, trustees were “ state o ffice rs "  within 
statute conferring jurisdiction  upon 
three-judge district court to enjoin en­
forcem ent o f  a state statute i f  found to 
be unconstitutional. Vernon's Ann.Tex. 
Civ.St. arts. 2315h. § 20, 2815k and § 
8 ( 1 ), 6252-7 ; 28 U.S.C.A. § 2281.

7. C on s titu tion a l L aw  0= 42
Where music instructor was ag­

grieved by statute prescribing loyalty 
oath for employees receiving state funds 
as compensation and statute was applied 
to him by county jun ior college, music 
instructor had standing to challenge con­
stitutionality o f statute in three-judge 
federal court regardless o f  whether col­
lege was authorized to apply the statute.

V ernon ’ s Ann.Tex.Civ.St. arts. 2S15h, j 
20, 2315k and j  3 1 .  6252-7; 26 U.S. 
C.A. j  2231.

8 . A c t io n  7= 6
A  federal court is not em powered 

to declare for the government o f future 
cases, principles or rules o f law which 
cannot affect resuit as to the thing ir. 
issue before it.

9. In  ju n c tio n  7 = 1
Sole function of action for injunction 

is to forestall future violations.

10. A b a te m e n t and R ev iv a l 0=8(2) 
C rim in a l Law  7=43
Action for injunction is so unrelated 

to punishment or reparations for past 
violations that its pendency or decision 
does not prevent concurrent or later 
remedy for past violations by indictment 
or action for damages by those injured.

11. In ju n c t io n  C = l l
Real threat of future violation n- 

contemporary violation of nature iikeiy 
to continue or recur is sufficient to make 
cause of action for reiief by injunction, 
and once established, it adds nothing that 
calendar of years gone by might have 
been filled with transgressions.

12. In ju n ct io n  C=5
Notwithstanding that injunctive re­

lief is mandatory in form, such reiief is 
to undo existing conditions, because oth­
erwise they are likely to continue.

13. A c t io n  7= 6
Voluntary cessation of an alleged 

wrong does not moot the controversy.

14. Courts 0=278
Where county college would receive 

appropriation from state Legislature for 
next academic year and would then be 
obligated by statute to require employees 
to take loyalty oath, music instructor's  
action to enjoin enforcement of s tatute 
requiring employees whose compensation 
comes from state funds to take loyalty 
oath was not a contingent controversy 
even though college had ceased requiring 
the oath. 23 U.S.C .A . § 2281; Vernon’s 
Ann.Tex.Civ.St. art. 6252-7.
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l j .  C o u rts  7=278
T > : --••.v-r *.o

enjoin. must appear T .-r -  - :: riuson-
ablm exp •-.•ration that wrcr.g will be re-
pciZ-d.

16. C o u rts  0= 278
W here county jun ior .olle-go would 

be o lira red to require loyalty oath from  
its employees when < ol'.eue received ap­
propriation o f st.ite funds at beginning 
o f r.ext academic year, there was reason­
able expectation that alleged wrong 
would be repeated and three-judge dis­
trict court would retain ju risdiction  o f  
music instructor's action to en join  en­
forcem ent o f  statute prescribing loyalty 
oath fo r  employees whose compensation 
comes from  state funds as being uncon- 
stitutiona' even though music instructor's 
future employment depended upon en­
rollment o f  students in instructor 's spe­
cialty, 28 U.S.C.A. ,t 22S1: V ernon 's 
Ann.Tex.Civ.St. art. 6252-7.

17. C ou rts  0=260 .4
Doctrine that federal courts should 

abstain when plaintiffs have T'ai!ed to 
exhaust their -rate remedies has no ap­
plication where p la intiffs com plain they 
are being deprived o f  constitutional civil 
rights.

13. F e d e ra l C iv il P ro cedu re  0= 181
Music instructor whose em ploym ent 

was precluded by his refusal to take 
loyalty oath properly brought ciass action 
to en join  enforcem ent o f  statute pre­
scrib ing loyalty oath not only for his 
own benefit, but on behalf o f  al! prospec­
tive  teachers seeking employment by tax 
supported institutions o f  learning. 28 
U.S.C.A. $ 2281; Vernon's Ann.Tex.Civ. 
St. art. 6252-7.

19. F e d e ra l C iv il P ro cedu re  -0= 1S1
W here law student was denied em­

ployment in school library solely because 
his membership in organization named 
in attorney general's subversive organ­
ization list made im possible the execu­
tion o f  loyalty oath necessary incident o f 
continued employment, student had 
standing to bring suit to enjoin  en force­
ment o f  statute prescribing loyalty oath 
individually and as a representative o f

prospective employees o f the state. 28 
U.S.C.A. j 22S1: Vernon's Ann.Tex.Civ. 
St. art. 6252-7.

20. C on s titu tion a l Law  0=42
A federal court will not pass upon 

validity o f  a -rate statute on complaint 
o f those who fail to show in jury by its 
enforcement.

21. In ju n c t io n  7= 1 1 4 (2 )
Where teachers at state university 

willingly executed loyalty oath when their 
employment commenced, teachers would 
not be required to again take the oath 
and oath bound maker to nothing but 
the existence o f present and past facts 
and did not bind him to avoid future 
subversive associations or abstain from  
further conduct o f  this kind, enforcem ent 
o f statute prescrib ing loyalty oath would 
not impose prospective restraints on 
teachers’ conduct and teachers did not 
have standing to enjoin enforcem ent. 28 
U.S.C.A. § 2281; Vernon's Ann.Tex.Civ. 
St. art. 6252-7.

22. In ju n c t io n  7= 74
Possible future statutory construc­

tion and its then application are too spec­
ulative and unpredictable to summon 
injunctive powers.

23. In ju n c t io n  0 = 1 1 4 (4 )
Where teacher was tendered bona 

fide o ffe r  o f  employment with tax sup­
ported college which teacher intended to 
accept if execution o f  loyalty oath was 
not made a condition o f  his employment 
and college was obligated by statute to 
condition employm ent upon signing o f 
loyalty oath, teacher would be permitted 
to intervene in action by music in­
structor and others to enjoin enforcem ent 
o f statute prescribing loyalty oath for 
employees whose compensation comes 
from state funds. 28 U.S.C.A. § 2281; 
Vernon's Ann.Tex.Civ.St. art. 6252-7.

24. In ju n c t io n  7 = 1 1 4 (2 )
Where student was no longer en­

rolled in state supported school and did 
not contemplate future enrollment in 
state supported school, enforcem ent o f 
statute prescribing loyalty oath fo r  stu­
dents in state supported schools would
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have standing to enj*: -n ror :"m em  o f
statute. Vernon's Ann.Tex.Civ.St. art. 
2005b: 25 U.S.C.A. j 1:392 a : Fed. 
Rules C iv .?roe. ruie 2 0 .'25  U.S.C.A.

2.5. Courts C=273
Where venue in music instructor's 

action to enjoin enforce.r.vr.i by trustees 
o f  jun ior college o f  statute prescribing 
loyaity »ath '.vas proper in N orthern D is­
trict o f  Texas, venue would be proper as 
to board o f  regents o f  state university, 
state treasurer and -tate com ptroller if 
they were properly jo ined  as defendants. 
Vernon's Ann.Tex.Civ.St. art. 2!?0Sb: 23 
U.S.C.A. .5 1202. a : Fed.Rules Civ.Proc. 
rule 20. 28 U.S.C.A.

26. F ede ra l C iv il P ro c e d u re  0=242 
Joinder o f  defendants is proper if

there is common question o f law or fact 
and right to relief arose from  same trans­
action. Vernon's A nn.Tex.C iv.St. art. 
6252-7.

27. C ou rts  0= 273  
In ju n c t io n  0=  114(3>
Exaction by trustees o f  county ju n ­

ior college, board o f  regents o f  state 
university, state treasurer and state 
com proiler o f loyalty oath from  each o f 
respective p la intiffs in action to enjoin 
enforcem ent o f  statute prescribing loyal­
ty oath presented question o f  law com ­
mon to all and the re iie f sought arose 
out o f  state-wide policy  o f conditioning 
state employment upon exaction o f loyal­
ty oath, trustees, regents, treasurer and 
com ptroller were properly joined as de­
fendants in action and venue was proper­
ly laid in N orthern D istrict o f Texas. 
V ernon’s A nn.Tex.C iv.St. art. 6252-7.

28. C on s titu tion a l L aw  <>=90
Exposure o f  the false and the a ff ir ­

mation o f  truth are both ceded in the 
free range o f  association and expression. 
U.S.C.A.Const. Am end. 1.

29. O ffic e rs  0 = 1 8
A state cannot condition  an individ­

ual’s privilege o f  public employm ent on 
his nonparticipation in conduct which, 
under the Constitution, is protected from

direct Interference bv the state. U.S. 
C.A.Const. Am-r.ds. 1. 14: Vernon s Ann. 
Tex.Civ.St. art. 6252-7. j  1 .

30. O ff ic e rs  C=18
I f  membership in a subversiv- r- 

ganization constitutes activity which the 
state may not directly attaint, -tate 
would have no right to condition •rmr.oy- 
rnent on nor.membership. U.S.C. A.C>n~t. 
Amends. 1. 14: Vernon's Ar.n.T.-x.Civ. 
St. art. 6252-7, J 1 .

31. C on stitu tion a l Law  C=274
Freedom o f  association is r.o mere 

subject to state curtailment than any 
other F irst Amendment right. U.S.C.A. 
Const. Amends. 1 . 14.

32. C on s titu tion a l Law  C= *74
Freedom o f association is never more 

w isely invoked than in cases where the 
free exchange o f thoughts and ideas 
am ong members o f  the academic com m u­
nity is threatened. U.S.C.A.Const. 
Amends. 1, 14.

33. C on stitu tion a l Law >=82, 274
F irst Amendment rights are not ab ­

solute, but it is only when the exercise 
o f  such rights threatens a clear and 
present danger to some substantial star-’  
interest that the state is ju stified  in cu r­
tailing them. U.S.C.A.Const. Am ends. 1.
14.

34. O ff ic e rs  C=18
W hile state has a vital interest in 

protecting itself from  internal w eaken­
ing 1 /  keeping subversives out o f  the 
governm ent, the procedures devised for 
protecting that interest must withstand 
constitutional attack. U.S.C.A.Const. 
Amends. 1, 14.

35. S ta te s  C=53
Mere membership o f  an individual, 

knowing or otherwise, in any o f organ ­
izations designated by A ttorney General 
o f  the United States as subversive does 
not constitute individual a su fficien t 
threat to state or national security  to 
warrant arbitrary exclusion from  state 
employment. Vernon's Ann.Tex.Civ.St. 
art. 6252 -7 : U.S.C.A.Const, art. 2.  ̂ 1 .
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36. C on stitu tion a l L a w  =271
A  law which a r " l :-s  mvmhersh:p 

without the sr.-c.tic ir.ter.t to further :r.e 
hieca! aims of the .r.'ur.izar.cn infringes 
ur.r.vc.-ssarf.y or. protects : freedom s.
U A.Const. Amends. 1. 14: V ernon ’s 
Ann.Tex.Civ.St. art. 6252-7. j  1.

27. C o n s t itu t io n a l L aw  0= 82
Oaths in support o f government are 

not abhorrent to the Constitution.

33. C on s titu tion a l Law  7=274 
Officers 7=19
Statute prescribing oath for  em- 

ployees whose wages are paid from  state 
funds that employee is not and has not 
been a member o f organizations listed 
by United States Attorney General as 
subversive or. if a member, that em­
ployee was unaware o f organization's 
aims was constitutionally invalid because 
it applied to membership without specific 
intent to further iilegai aims o f su'*1' nr- 
gar.matior.s as we!! as members’ 
specific intent. U.S.C.A.Const. Ar..
1. 14: Vernon's Ann.Tex.Civ.St. art.
252-7. 5 1.

7 . JAMES 79
:'jpp. 75 110671

David R. Richards. Am erican Civil Lib­
erties Union, by Fred 0 . Weldon. Jr.. 
Dallas. Tex., fo r  plaintiffs.

Crawford C. Martin. Jr.. Atty. Gen. 
o f  Tex., and W . 0 . Shultz. Asst. Atty. 
Gen.. Austin. T tx .. fo r  defendants Jesse 
James. Robert Calvert and Board o f Re­
gents o f  University o f Texas.

H. P. Kucera. o f  Stras'ourger. Price. 
Keiion. Martin Sc. Unis. Dailas. Tex., for 
defendant Daiias County Junior College.

Before GOLDBERG. Circuit Judge, 
and HUGHES and T A Y LO R . District 
Judges.

O PIN IO N

GOLDBERG. Circuit Judge, and 
TAYLO R . District Judge.

Everett M. Giimore. Jr. was a tuba 
instructor at Dallas County Junior Col­
lege when that newly created institution 

began its academic curriculum in 
tember. 1966 . Upon his refusal to 

cute the non-subversive loyalty oath 
required o f ai! instructors at the college .1 
Gilmore was dismissed.

I • >rate of T-'Xas 
''••untv rtf Dallas 

I. __________ .__________ . the affiant herein, do
r.iy swear 1 o r affirm i as follow s: 

T h a t  rh*; affian t .< nnr. and has never 
-t tiie • '■.:a:aunist P a r- 

• Tl.rt t -rm  tani'ini-t Party" as 
'..••nun :::• ar.s *i:y •■rg.ttiisation which 

1 . is -oii.-rautla.'iv iiroct-d. dominated 
•r <.-nrr >tl>'d by Uat«n o f 'lie Soviet 
>’••••: s li-tv  R ep ’ihii'.-s. r irs satellites, or 
■ v i h i  s . i v » r r! i row the Gov*
••rrsmest 'if "h" t • i States. or o f any
S fa “ *. hy fop  ••. ■. i.ii.-a. .. or any othe r 
ai-.awful aiean.s. sad 
T iia t the affian t is nor. and. during the

IT" ii.ug five year period, has not been
a member o f anv organization, associa ­
tion. movement, group, or combination 
which the A ttorney General o f the U n it­
ed States, aering pursuant to Executive 
" H e -  No. ! ls :jo .M a re |i 21. 1947. 12 F ed ­
eral Register 1925. has designated as 
totalitarian , fascist, communist o r  sub­
versive. o r as having adopted a pi '.icy o f 
advocating o r approving the commission 
of facts o f force o r violence to deny 
titers their rights under rite Constitu ­

tion o f the United States, o r as seeking 
to a lte r the form  o f Government o f the 
United S tates by unconstitutional means;

o r in the event that rhe affian t has dur­
ing such five year period been a member 
of any sucii organization, association, 
movement, group or combination, its 
name and tiie circumstances in detail 
which leu him to join  it are as follows:

and a t the rime when he joined and 
throughout the period luring which he 
was a member, lie did not know that its 
purposes were rite purposes which the 
Attorney General o f the United States 
has designated: and 

Tha t the affian t is not. and. during the 
preceding five year period, has not been, 
a member of any ‘•Communist Polirical 
Organization" or "Communist Front O r ­
ganization" registered under the Federal 
In ternal Security A ct o f 1930 (30  U .S . 
C.A .. Sec. 7S1, et seq.) or required to so 
register under said A ct hy final order of 
the Federal Subversive Activities Control 
Boa rd : or. in the event that tiie affiant 
has during such five year period been 
a member o f any such organization, its 
name and the circumstances in detail 
which led him to join  it are as follows:

and  a t  the  t im e  w h e n  he jo ined  i t  and
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H j  th e re a ft e r  eorr.mence-.i a g a in s t the 
tru s te e s  o f  the eoi!e?e th is ac tion  t o r  a 
d e c la ra to ry  ju d g m en t and in ju n c tiv e  r e ­
lie f . : a llo y in g  th a t he tvas d ep r iv ed  o f  
h is  F i r s t  A m endm en t r ig h ts  o f  fre e d om

throughout the hiring which he
was i ni-tnher. i.-l m t know -:..ir ir< 
pu rpose  was fu rther goals o f  the 
i '-immunise Parry o r  m at it was con - 
rro ilv i by t;;" l a o u i c  ''arty.

Affiant
Subscribed and -worn to before mo

t h i s ___________ .lay o f ____________ . 10____. to-
• errit'v which. witness my hand and o f ­
ficial -o a l of off;- - .

.Votary Public. Letiias i.'onncy.
T -x a s

2 . P lainriff  ks injunctive relief, pursu -
a c t to T it le  2* U .S .C .A .. 4 22>1.

j 22 s i .  In junction against en fo rce ­
ment o f .State s ta tu te : 
chree-judge court required  

An interlocutory or permanent in­
jun ction  restraining the enforcement, 
otierat'on  nr execution of any S ta te  
sta tu te bv restraining the action o f any 
o ffice r of sucii S ta te  in the en fo rce ­
ment o r  execution o f such sta tu te  o r  
o f an order made by an adm inistrative 
board o r commission acting under S ta te  
sta tu tes , shall not be granted by any 
d is tr ic t cou rt o r  judge thereof upon  
ti. ground o f the unconstitutionality  
of such statu te unless the application  
therefor is heard and determined by a 
d is tr ic t eourc o f three judges under 
section 22*4 o f this title. June 25 . 
104-S. c. '44*5. 0 2  S ta t. M S.

3 . Section  1. V o funds of the S ta te  o f 
Texas shall be paid to any person as sa l­
ary o r  as o ther compensation fo r p e r ­
sonal services unless and unbl such p e r ­
son has filed w ith the payroll c le rk , o r  
o the r officer by whom such sa la ry  o r  
compensation is certified for payment, an 
oath  or affirmation stating :

“ I . T iia t the affian t is nut. and has 
never been, a member o f the Com m un ist 
Party . (T he  term 'Communist P a rty ' 
as used herein means any organization  
which (a )  is substantially directed, dom i­
nated o r  controlled bv the Union o f S ov ­
iet Socialistic Republics, or its satellites , 
o r which (h i seeks to overthrow  the 
Uovernment o f  the United S tates , o r  o f  
any S tate , by force, violence o r any 
othe r unlawful m ean s ): and 

•'2. T h a t the affian t is not. and. d u r ­
ing the preceding five year period , has 
not been, •>. mentbe- of any organization .

o f  -pooch, b e lie f, conscience and assoc ia ­
tion  by  the en fo rcem en t by -ho co-loco 
tru s tee s  o r A rt ic le  *5252-7. V e rnon 's Ann. 
T exa s  Rev ised  C iv il S ta tu te s , 1 a lleg ed ly  
an u n c o n s t itu t io n a lly  va.-ue sta tu te .

i«»nc-.nt:on. m ov-m cg-. g r-up  >r - • at- 
binatcm  whi- h An  -rr.-y 'c -u - r  ii : 
the f a t te d  States. p -ir .g  pursuant 
Executive Order V->. n* ••*. M ar-ii u t. 
l it 47. 12 Federal r .-g - .r  r lM o .'- 'fu .-*- 
note om itted ' loss i— .mated as r •r.iL- 
rarian . fascist, •••mmm-i.-t ->r -u b v e r -t .-. 
o r  as having adopt a policy of a -iv -- 
earing o r tpprovma the • -rats;--ion of 
acrs o f force o r violence -l.-tiy others 
tiie ir rights under the r  institution -f 
the United States, .r as seeking to titer 
the form  of C uv -m m -n t if rh" I 'a it - i 
S ta tes by uneojssr;r:t*ioaal means: m.
in the ev -n t that the affiant has -i ir:::g 
such five year perh-d been i member f 
any such organization. '.-so.uir.on . st..-.-- 
ment. group .»r •• •mbtautiott. !;e < . . . ]  
state its name, shall -rate in •••toil 
circumstances whieii led l.iai to join .". 
and shall state that, a t  the .va.c: h - 
joined and throughout the p-riod : :r:::g  
which he was a member. It- ii i u a  know 
r!:ac its purposes w .-r- the purtto—s 
whh-h the Attorney i r a l  • ■:' the Un.r- 
••d S tares has designated: tn-i

"•'!. T lia t the affiant is not. and. d u r­
ing the preceding five year period, has 
not been, a member o f any -Communist 
Politica l Organization’ or -Communist 
F ron t Organization' registered under the 
Federa l Internal Seeurity Act o f 19T.it 
(5 0  U .S .C .A .. sec. 7*1. ec seq.) or re ­
quired to so register under said Act by 
final order o f the Federal Subversive 
Activities Control B o a rd : or. in the event 
that the affiant has during such five 
year period been a member of any such 
organization, he shail state its name, 
shall state in detail the eireumsranc-s 
which led him to join it. and shall state 
that, a t  the time when he joined it and 
throughout the period during which he 
was a member, he did not know that 
its purpose was to further the goals 
o f the Communist Party  or that it was 
controlled by the Communist Party.''

Section 2. The Department of Public 
Safe ty  shall obtain a iist o f the organi­
zations. associations, movements, groups 
and combinations comprehended hy Sub ­
divisions 2 and 3 of Section 1 her-of. 
and shall furnish a -opy  o f su.-h list : .  
the various agencies which exp-nd fun is 
o f this State. Such agencies shail m .k -  
copies o f such list and -hall furnish th -m  
to their employees in •>r-i-r tliat the em ­
ployees can readily perceive whether they



I.-. ;'.a
•: m ph u r .: he
n .r .g ham . a  w e  
the U n iv e r s i ty  
::: A u s t in . T e x a s , 
sta te  su p p o r te * : 
lea rn ing . Car.::
• > v m p iy  w ;
21"-So. Vernon's Ann.T 
Civil Statutes. by executing a loyalty 
oath similar to the or.*.* required or G il­
more. Cunningham seeks to unjoin the 
Board o f  R egents o f  the University o f  
Texas from  en forcin g  the provisions o f  
the Texas statute requiring the student 
oath.

By p la in tiff 's  second amended com ­
plaint, Robert Palter. Stuart Pullen and 
Thomas Mantle jo in  the a fore m entioned 
duo. Palter is a full professor o f  ph i­
losophy at the University o f Texas and 
has been so em ployed since September. 
10*34. Puller, has been an assistant in­
structor in governm ent at *ho U niversity 
o f Texas since September. 10 do. As a 
condition o f  *heir initial employm ent. 
Palter ar.d Pullen were required to exe­
cute the oath prescribed by A rticle 
*3252-7. They attack that statute on w o  
grounds: first, as a consequence o f  their

can lawfully md T ir iifu ilv  file :h e  oath  
'»r .strirruutien required herein. 

s-1-ri..ti :>. • • *
J"*o::on 4. I t  1» provided.

li.inw^r. *!i a t rite r-q .j:p -.i h.-rein
-:iail .!•' sit r I "".airy oaths
Sow by ov .r -h it may V> re-

i ;a  tppropr: ,*:■ i: is '?•: -i.e L eg -
«! it jr-'.
's~*-t..«n *. I :  it: ■ •••rr:«n *f this A -’t 

-ia.iiM b<* - > :•• .r.eo'isritutiona!. the
•ir...'jn>tit’ i:i 'n .i.;:y  ■; porrion < iu il 
'i"r itfoi't the validity .r application o f 
•lie remainder o f  -be A c :. A cts 1953 , 
•"3rd L -g .. P. 51 . eh. 41.

4- I . ___________________ , -he affiant herein, do
"ilemnly swear (or affirmi a* follows:

1. T h a t  the  affian t .s not. and has 
never beer., a member o f -he i 'omuninist 
Party. iT b e  term  "i" unmunist P a rty ”  
as use.] hor'dn  means any organization  
wliieii ( a i  is substantially dire,.fed, dom ­
inated ur e .in tro ||ed  bv tlte Union **f 
•'■■■vj.it S .i.-ia lisric Rennlili.-s, .r it-- -an d - 
life*. ..r  which ib i se.-hs •» overth row  
'be i.ioverament o f tin* United S ta tes .
**r of any S ta te , by for*-**, violenee , .r  any 
**flier unlaw ful m ean s i; and

27S ri-.ZB.—3

.

nine the >.uh. unconstitutional restric­
t s  upon their rights o f  freedom  o f

resulted: 
to a .-tand- 
-useeptible 

hey may
not repudiate the oath w ithout facing 
loss o f  status and saiary. .Secondly, the 
oath was unconstitutionally applied to 
them and is now and w ill in the future 
be so applied to ail m em bers o f the class 
which they allegedly represent, to-wit, 
prospective employees o f  the University 
o f  Texas. They seek to enjoin  the Re­
gents o f the U niversity o f  Texas from  
requiring continued com pliance with the 
provisions o f Article *3252-7 and to en­
join  the requirement o f  such oath-taking 
by such members o f  th e ir  class.

Mantle is a student at the University 
o f  Texas. On March 22, 19*37. he began 
employment in the library  o f the School 
o f  Law at Texas U n iversity . Subsequent 
to commencing his duties at the library, 
Mantle was inform ed b y  the personnel 
o ff ice  o f  the university that as a condi­
tion o f his employment it was necessary 
that he execute a loyalty  oath prescribed 
by Article *3252-7.4

2. That the affian t is not. anil, during 
the preceding five y ea r period, lias not 
been, a member o f any organization , a s ­
sociation. movement, g rou p , o r  combina­
tion which the A tto rn ey  General o f the 
United States, acting pu rsu an t to Execu ­
tive Order No. 9>35. M arch  21. 1947. 12 
Federal Register 1935 , has designated as 
totalitarian, fascist, com m un ist o r sub­
versive, or as !: iving adopted a policy 
o f  advocating or approv ing  the comm is­
sion o f acts of force o r  violence to deny 
otiiers rlieir rights under the Constitu ­
tion of the United S ta te s , o r as seeking 
to alter the form o f  Governm ent of the 
United States by unconstitutional means: 
and

3. That affiant is nor. and. during the 
preceding five year period , lias not been, 
a member of any “ Com m un ist Political 
Organization" or "C om m un ist F ron t O r ­
ganization" registered under tiie Federal 
Inrernal Seeurity A c t o f  1050 (5 0  U .S .
I '.A ., see. 7M . et Sei|.l nr required to so 
register under said A c t  by final order 
• if tiie Federal >t:!>ver»ive Activities Con­
trols 11 cird.

A ffia n t

SIGILMORE 7. JAMES
• • .Tl f  T3

* ':.lm  . • . . .  • b .d  - :v
is ■.*.-.: ... .. • : .. '

;r.d .-v :ir lo'.v a :  speech am i a ssoc ia tion  have
Texas Schoui Law  they a re  requ ired to c o n fo rm

As a s tuden t in  a ard of conduct w h ich  is  not
institution ■ higher or accu ra te  d e te rm in a t io n : an :

ngham  has beer, required 
th  the previsions o f  A rt ic ie  

e.xas Revised
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Mantis was ariven a ! i.-: or ■:rgar.iza- 
tior.s iesigr.ated by the A ttorney General 
o f the United State- a.-! totalitarian, 
fa.-cist. com m unist ir -ubversive .7 asked 
to read the list and sign the oath. Upon 
discovering that an organization o f  which 
he '.vas a m em ber apr-.-ared op. the list.'1 
Mantle was com pelled to decline to exe­
cute the oath and was 'hereupon dis- 
rr.ssed from the employment by the uni­
versity.

By motion to intervene. Michael Kahn 
became a party  p la intiff. Kahn was an 
assistant p ro fessor o f psychology at Yale 
University in New Haven, Connecticut. 
Consummating a period o f  negotiations 
Kahn was o ffe red , on April 5. 19*57. the 
position o f associate professor o f  psy­
chology at the University o f  Texas. He 
seeks to en jo in  the regents o f  that uni­
versity from  requ iring o f  him the Article 
6252-7 oath, which has been made a 
condition o f  his employment, for the 
reason that his constitutional rights o f  
freedom o f  speech and association are 
threatened to be impaired by the oath 
requirement.

Jurisdiction o f all parties p la in tiff is 
predicated on 42 U.S.C.A. $§ 19S3, 1984 
and 28 U .S.C .A . ^  1331. 1343, 2201, 
2202, 2281 and 2284.

By their pleadings and by their oral 
arguments defendants Dallas Junior Col­
lege and the University o f Texas raise 
a number o f  issues peculiar to each o f 
the respective p la in tiffs which must be 
disposed o f before a consideration o f the 
substantive nature o f the oath is under­
taken. We tu rn to these issues.

STAND ING
a. Gilmore 

Dallas County Junior College, herein­
after re fe rred to as E l Centro, was cre­
ated by popular vote o f the residents o f 
Dallas County, Texas, in May, 1965. in 
accordance with the provisions o f Article 
2S15h, Vernon's Ann.Texas Revised Civil 
Statutes.7 Under the provisions o f A.*ti- 
ele 2815k, Vernon's Ann.Texas Revised
5. See. Executive O rder N o . 104,'50 nml

first, second, third and fourth  supple­
ments there to , December 9. 1953.

Civil Statutes, the r.ewiy elected Beard 
o f  Trustees began to organize academic 
departments. A music department was 
established, and the director thereof was 
commissioned to solicit the employment 
o f qualified musicians to instruct stu­
dents in. the playing >f various musical 
instruments. A list o f  25 such individ­
uals was submitted by the direct :r  v> the 
trustees, all o f  whom were a ::::rived . 
Gilmore was on this list.

El Centro's employment o f  any one 
o f  the individuals on the list o f  qualified 
musicians was contingent upon a student 
registering for instruction on the respec­
tive instrument to be taught by that in­
dividual. One student registered :' r in­
struction on the tuba for the fall semes­
ter. September. 1966, to January. 1967. 
and Gilmore's services were engaged.

No written contract was consummated 
by Giimore and E l C entro: their agree­
ment was wholly oral. Gilmore was to 
be paid 8150 a semester in quarterly 
installments of 337.50 each.

Giimore began his teaching assignment 
in September, 1966. Apparently through 
inadvertence on the part o f E l Centro, 
he was not asked to execute the loyalty 
oath at that time. On October 15, 1966. 
when it was brought to Gilmore's atten­
tion that submission to the requirements 
o f the oath was a condition o f employ­
ment at E l Centro, he declined to execute 
the same in a letter to the D irector o f 
Music. By letter o f October IS. 1966. 
the Associate Dean o f Instruction in­
formed Gilmore that the college had "no 
choice but to accept [h is] refusal and 
to seek another teacher." Two days 
thereafter Gilmore was sent a check by 
the college in the amount o f 337.59, repre­
senting that portion of the agreed re­
muneration he had earned. Gilmore re­
turned the check in a letter-appeal to the 
Board o f Trustees in which he stated in 
part. "The termination o f my employ­
ment by the college deprives me o f con­
stitutional protections and I request 
prompt reinstatement." By reply letter
6. The Industrial W orkers o f the W orld
7. Tex .Rev .C iv .Stat.. Art. 2S15h. see. 20.
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l:\ his p la intiff's  complaints
*.h-.- Attorney Gen-.-rai •: Texas, repre­
senting defenda:;: Texas University,
avers that Article 6*252-7 did r.ot apply 
to E! C •:*.::•> fo r  ‘ ho reason that the 
e c . h a d  not at the time f Gilm ore's 
dismissal received funds appropriated by 
the T .xas Legislature.'' Presumably, in 
reliance on this pleading, and subsequent 
‘ hereto, E! Centro, admitted that it had 
erroneously applied Article 6252-7 to 
Gilmore and tender'.*1: into the reg ’.strv o f 
the Court >130, representing the fuil 
.-alary Gilmore was to receive for the 
semester for which he had been retained 
to r*indor his sorvic^s.

E! Centro defends against Gilmore's 
claims on three procedural grounds: C l) 
the nath. which under the terms o f the 
statute i:d not appiv to Giimore. was 
-r:-*neeusly required of him by the col­
lege ar.d therefore he has r.o standing to 
attack the •*:.*••<?*■ ,n a three-judge court, 
h r  must r-sort t *. a -'ate court and seek 
damages: 2 any iaim Gilmore had
against the .oilego is moot because he had 
no right to public employment; his serv­
ices were wholly contingent upon a stu­
dent's registering fo r  tuba instruction, 
and the tender to the court o f Gilmore’s 
one semester's sa la ry o f 8150 rectifies 
any harm done to h im : and ••3* Giimore 
failed to exhaust his state remedies be­
fore entering federal court.

1 1 1 Standing in a Three-Judge Court

I. 2] Article 6252-7 is explicit in ap­
plying only to those individuals who re-

:-ive state funds as part or ail o f their 
■ :.ary. P la in tiff Gilmore admits that 
LI Centro was n t ::: receipt -tate 
fun is *o disburse to its in.-truct:-rs at 
‘ he time he was dismissed. He nonethe­
less argues tha’  the a: plication to him 
o f ‘ he statutory oath by the trustees o f 
El Centra is sufficient to confer stand­
ing upon r.:m to ?■?••.*: an Injunction 
against the enforcement :*f Article 6252-
7. Defendants cite to the court numerous 
authorities in support o f the position that 
this court is without authority to inter­
pret o r construe the meaning o f a state 
statute and urge us to re fra in  from  un­
dertaking to decide the question o f Gil­
more's amenability to Article 6252-7. 
Readily admitting that they erroneously 
applied Article 6252-7 to Gilmore, El 
Centro's trustee-iefer.dants claim that we 
must accept that statute's mandate at 
face value and hold that because the 
statute did not apply to Gilmore as writ­
ten he lacks standing to seek an injunc­
tion against enforcement o f the statute.

N ot only does this argument lack mer­
it, it is inapposite. W hether Article 
6252-7 applies to Giim ore as written is 
o f  no concern to us. We look only to 
the e ffe ct  o f the action o f  state o fficers  
applying a state statute under 23 U S. 
C.A. § 2231. An allegation that the 
e ffe c t  is violative o f  the Constitution 
confers jurisdiction  upon a three-judge 
court.

[3, 41 We hold that for  purposes o f 
this action the trustees o f  El Centro are 
state o fficers  within the meaning o f  28 
U.S.C.A. S 2281. Defendant El Centro 
admits in its uncontradicted pleadings 
that it is governed by the terms o f A rti­
cle 2S15k, Texas Revised Civil Statutes. 
Section 8 (1 )  o f  that statute states in 
part. “ [t ]  he Junior Colleges * * * de­
scribed in the foregoing  Sections 1 
through 8 are declared to be public cor­
porations o f the State o f  Texas * * * "  
The trustees and o ffice rs  o f  such public 
corporations have been recognized, and 
we think properly so. as administrative 
o fficers  o f  the State o f  Texas. W ichita

J A -M Z 3  S 3

8. 8t‘i! n. 2, supr.i.
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Falls .Junior Coi!e;re District v. Battle. 5 
Cir„ 1953. 204 F 2d -532. 633.

However, a e e ra in  ambiguity arises 
from the above admission. Article 
2315k. upon careful r e a d : i n d i c a t e s  
that the junior .!!>■ ces t > which it ap­
plies are those created by existing inde­
pendent school districts. The statute 
specifically directs that  such colleges are 
to be governed by the ordaining school 
district but may be divested by the dis­
trict into the control of 15 appointed 
regents. El Ce.ntro is not administered 
by an independent school district or 15 
regents but by 7 trustees. Consistent 
with control of a junior college by 7 
trustees are the provisions of Section 20 
of Article 2315h. Texas Revised Civil 
Statutes. That statute, unlike 2315k. 
makes specific reference to county junior 
colleges and provides for their creation 
and for determination of the trustees by 
popular vote of the residents of the 
county, the identical circumstance which 
gave rise to the creation of El Centro. 
That section fu r the r prescribes that the 
county junior college is to be designated 
a "body corporate", not a public corpora­
tion of the State of Texas.

[5,61 Even assuming for purposes 
of argument that the trustees of El Cen­
tro are "county" officers, we are per­
suaded that under the facts of this case 
they must be held to answer as state 
officials. In determining the application 
of Section 2231 we "must have regard 
both to the nature of the legislative ac­
tion which is assailed and to the function 
of the officer who is sought to be re­
strained * * *. Where a statute em­
bodies a policy of state-wide concern, an 
officer, although chosen in a political 
subdivision and acting within that limit­
ed territory, may be charged with the 
duty of enforcing the statute in the in­
terest of the state and not simply in the 
interest of the locality he serves.” Spiel- 
man Motor Sales Co. v. Dodge. 1935. 295 
U.S. 89. 94. 55 S.Ct. 673. 630. 79 L.Ed. 
1322, 1325. The stacute here under a t­
tack. Article 6252-7, is an attempt to

S 4

establish a s‘ atewide policy, not a policy
peculiar t a the Dallas County Junior Coi-
lege District. Rorick v. Board o: iCom-
missior.ers oir E v » ? D m i n c i z * } Dis-
trie:. 1939. :lVT U.S. 2"S. 2 12 . 39 S.C\
60S. 33 L.Ed,. 1242. 1244. N either were
the trustees in the enforcem ent ’ • he
statute p e r :: : ■mir.g a local tur.cti W il­
entz v. .3over1•:on Camp. W. O. W „ li.'
306 U.S. 573. 59 S.Ct. 7"9. 83 L.Ed. 994
City o f  Cleve land v. United States. 194.*..
323 U.S. 329. 65 S.Ct. 280. '9  L.Ed. i_ » -f.
They were er.forcing a policy o f - ‘ lit'. *
wide concern. i. e.. that r.o public •It.'-’ ’
shall be held in the absence o f  the i?xe-
cution of a non-subversive loyalty oath 
by the prospective officeholder. They 
were but a county cog in a statewide 
wheel.

El Centro admits it applied Article 
6252-7 to Giimore but contends that 
such application was erroneous, thereby 
defeasing him of standing to directly 
attack the statute.

[7] We are unable to accept this po­
sition. Giimore was aggrieved by Article 
6252-7 when it was applied to him by 
El Centro. Inquiry concerning whether 
or not El Centro was authorized to apply 
the statute is irrelevant. Constantine v. 
Southwestern Louisiana Institute. W.D. 
La.1954. 120 F.Supp. 417. El Centro's 
action in exacting the oath is directly 
attributable to Article 6252-7. Ex p a r e  
Bransxord. 1940, 310 U.S. 354. 60 S.C‘. 
947, 34 L.Ed. 1249.

i 2) Mootness

[S-12] “ [A federaij court is not em­
powered * * + to declare, for the 
government of future cases, principles 
or rules of law which cannot affect the 
result as to the thing in issue * *
before it.” People of State of California 
v. San Pablo & T. R. R.. 1893. 149 U.S. 
303, 314. 13 S.Ct. 376. 373. 37 L.Ed. 747. 
749. As an individual Gilmore's con­
tinued employment at El Centro was con­
tingent upon students registering for 
tuba instruction in the ensuing -err.--- 
ters. He had no continuing status at *h" 
college such as tenure. Even assumi::.’
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“ ,t]he  --'io : jr.,.: tor: ti* :i for
:T'.jurict!'.'!i :s to lorest.i:! : u ' . a v i o l a ­
tions. It is -o ur.rv.uted to punish- 
m.rnt or reparations tor those past that 
its pendency ,r decision joes not pre- 
vet’.: concurrent or later remedy for 
past violations by indictment or action 
tor damages by those injured. All it 
takes to make tiie cause of action for 
reiief by injunction is a real threat 
of future violation or a contemporary 
violation of a nature likely to continue 
or recur. This established, it adds 
nothin? that the calendar of years gone 
by might have been rilled with trans­
gressions. Even where relief is manda­
tory in form, it is to undo existing 
conditions, because otherwise they are 
likely to continue." United States v. 
Oregon State Medical Society, 1952. 
343 U.S. 326. 333. 72 S.Ct. 690. 695. 
96 L.Ed. 973, 954.

[13] El Centro, realizing that it erro­
neously applied the statute to Giimore 
and the other instructors it had recruited 
in the fall of 2966, has discontinued ex­
acting the oath from such instructors. 
Voluntary cessation of an alleged wrong 
doe-- .not. however, moot the controversy. 
United States v. W. T. Grant Co., 1953, 
345 U.S. 629. 73 S.Ct. 594. 97 L.Ed. 1303; 
Walling v. Heimerich & Payne, 1944. 323 
U.S. 37. 65 S.Ct. 11. 59 L.Ed. 29 : Keyish- 
ian v. Board of Regents. 1967. 335 U.S. 
589, 57 S.Ct. *‘75 17 L.Ed.2d 629; Gal­
lagher v, Smiley. 0  Colo.1967. 270 F. 
Supp. 56. Ir.'iw-:. E l Centro, by its own 
admission, will receive a considerable ap­
propriation or. September 1, 1967, from 
the Texas Legislature. Once in posses­
sion of state funds, the college will be 
statutorily obligated tc require the oath.

[14-16] We do not. therefore, have 
a question of a contingent controversy. 
Giles v. Harris. 1903, 139 U.S. 475, 23 
S.Ct. 639. 47 L.Ed. 909; District of Co­
lumbia v. Brooke. 1909. 214 U.S. 133, 29 
S.Ct. 560, 52 L.Ed. 941: Anniston Mfg. 
Co. v. Davis. 1937, 301 U.S. 337. 57 S.Ct. 
S i7, s i  L.Ed. 1143. The question is one 
of when the controversy will again arise.

Gilmore is qualified and ready to in­
struct, his failure to sign the oath being 
the or.iy impediment to his so doing; 
£! Centro c ntinues to offer tuba classes 
to its students. In adhering to the clas­
sic pronouncement of Judge Learned 
Hand that “ ]t]o  disarm the court .of 
power to enjoin] it must appear that 
there is no reasonable expectation that 
the wrong will be repeated." United 
States v. Aluminum Co. of America. 2 
Cir.. 1945, 148 F.2d 416, 445. we are 
compelled to retain this power and to 
hold that there is a reasonable expecta­
tion that the alleged wrong will be re­
peated. In Lawrence v. Hancock. S.D. 
W.Va.1948, 76 F.Supp. 1004. the plain­
tiff. at the opening of the swimming -ea- 
son in 1946 and again in 1947. tried to 
gain admission to the public pool in 
Montgomery, West Virginia. On both oc­
casions he was turned away. He filed suit 
in federal court seeking a declaratory 
judgment and an injunction prohibiting 
the pool officials from denying him the 
privilege of swimming in the pool. The 
defendant sought to defeat the claim by 
asserting that the controversy was moot 
because the lease under which the city 
had rented the pool facilities to those who 
had refused the plaintiff the enjoyment 
thereof had expired prior to commence­
ment of the suit, and there was no indi­
cation that the city would again lease 
the pool or that its use would again be 
denied the plaintiff. The court granted 
the injunction stating “ [tjhe pool still 
exists, although temporarily closed. If  it 
is opened to the public again, the plain­
tiff  will be entitled to the rights he as­
serts." 76 F.Supp. at 1010. So it is 
with Gilmore. I f  a student registers for 
tuba instruction at El Centro, we think 
it a reasonable expectation that the oath 
will be again required of him. Defend­
ant El Centro has offered the court no 
assurance that it will not be required. 
United States v. W. T. Grant Co., supra. 
Gilmore is entitled to have his rights 
declared.

13) Exhaustion of State Remedies

[17] The doctrine that federal courts 
should abstain when plaintiffs have fail-

7. JAMES S5
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i exhaust their state remedies. Ala- 
,1 rr a Public Service Commission v. 

Southern Railway Co.. 19-vC 241 U.S. 341. 
71 S.C :. 7*12. 95 L.Ed. 10‘ -2. ha? no ap­
plication where the p laintiffs complain 
that they are being deprived o f consti­
tutional civil rights. Lar.e v. Wilson. 
1939. 307 U.S. 243. 59 S.Ct. 372. S3 L.Ed. 
1231; Bm w der v. Gayle. M .D .Ala.1954. 
142 F.Supp. 707.

■ 4 Hass Representation
' I S '  Questions have been raised in 

this suit regarding Gilmore's riyht to 
represent a class. In Hamer v. Camp­
bell, 5 d r . .  19*5*5. 35S F.2d 215. a Negro 
citizen brought a class action on behalf 
o f Negro voters who had been denied the 
right to register to vote. The court held 
that she had the right to represent such 
class. In the same case, class represen­
tation was denied to a p la in tiff who 
sought to represent ail potential Negro 
candidates fo r office because the plain­
t i f f  was qualified to run, since she had 
paid her poil tax, whereas she purported 
to represent potential Negro candidates 
who had not paid their poll taxes, and 
who were thereby denied eligibility. In 
denying class representation. Judge John 
R. Brown said,

Also, there was no showing that any 
other Negroes intended to run fo r 
municipal office in Ruleville. Thus, 
there was no class o f potential Negro 
candidates, and even i f  there were. 
Mrs. Hamer could not represent it 
since she could have been a candidate 
had she chosen to do so. Without a 
class on the one hand or a proper rep­
resentative on the other, a class action 
pursuant to Rule 2 3 fa ) must fa il. It  
is elementary that "an individual suing 
in behalf o f the members o f a class 
must be a member o f the class which 
he is supposed to represent." 353 
F.2d. at 219.

In  Thaxton v. Vaughan. 4 Cir., 1963. 321 
F.2d 474. we find these words:

Thus, the p la in tiffs do not include 
any member o f the class o f persons 
against whom de facto discrimination 
is alleged to be practiced in the home. 
The absence o f any direct evidence in

the record o f  the attitude o f  the home 
inmates is indicative o f  the inadequate’ 
o f  the p laintiffs to represent this :•••! t- 
tively narrow category w ith:;: ’ he 
broad racial croup to which ’ hey be­
long. The spurious class acti- a 
missible under Rule 23 .1 5 .1
procedural device to avoid mul’ipla■■'••• 
o f  suits, but care must be tal-:-r. 
the p laintiffs fairly and advqua'-lv 
represent the group fo r  which .•:• v 
purport to speak. 321 F.2d at 17': 

These cases show the necessity for  ; 
eise delineation o f class represer.’ ati 
A rm strong v. B oar: o f  Ed. o f  C r y  f 
Birmingham. N.D Ala. 1963. 220 F.3u: 
217: Bailey v. Patterson. 1962. 2*59 U.S.
31. 32 S.Ct. 549. 7 L.Ed.2d 512. !r.
Gantt v. Clemson Agr. College o f  S. C.. 
4 Cir. 1963. 320 F.2d 611. a N egro 
dent sought enrollment in C lem s::: r  
lege and was refused. His case was 
corded class representation :r. 
w ord s :

Failure to ruie that this was a class 
action and to grant appropriate In­
junctive re lie f was also error. * “ " 
The action was brought by the plain­
t i f f  not only fo r his own benefit, but 
on behaif o f other Negro citizens T 
South Carolina sim ilarly situated. 
This procedure is entirely proper un­
der Rule 23 (a ) 3 ' o f the Federal
Rules o f Civil Procedure. Other N e­
groes have in the past sought admis­
sion to Clemson. and doubtless there 
are other qualified Negroes who will 
do so. These, as well as G ar.::, are 
entitled to freedom from racially in ­
crim inatory policy. 320 F.2d at 414. 
I t  is our opinion that Gilmore is a 

proper representative o f prospective 
teachers seeking employment by tax-sup­
ported institutions o f learning in Texas.

b. Mantle
[1 9 ] P la in t iff Thomas John Mamie 

is a student at the University o f  T -x a -. 
who sought part-time employment at ’ he 
University ’s law school lib rary . H i- m- 
pioyment was confirmed by the head 
brarian and the morning he corr.me". •; 
work, Mantle was directed to the per-
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for

•m;:. ym-.-r. 
pr-writed *<> .-..t.”.:.-.' . y 
• •[' *:>.■ V::r.\-r4:Ty's r. T -p u r.- 

v;us ‘ he ’. y-tl*y :tth : ri:-.-i by
A r . c i e  * 2 3 2 - 7 .  T x u s  E vv .C :y . 8 u : .

iviid V.v .i -h ‘ .-.v ..sc o f
p.*:ir.:sa*:- us designated as subversive 

the Attorney General under IG.c-.-v.'-itivo 
O’Mcr X ). i • -io•' ur.d 1st. 2 3 r i  and
4?h supplements .hereto. and disc tvered 
that he was a member o f aa organization 
included or. the list. to-wit. The I.ndus- 
-ruii W orkers o f the W orld. Moreover, 
since he joined that organisation know­
ing it.' aims and purposes/1 and sir.ee his 
only defense to membership under the 
oath would be a disclaim er o f knowledge 
of the proscribed purposes o f the organ i­
zation. Mantle realized that he could not 
execute the oath and so advised the 
Personnel O ffice. He was "in form ed  
that he must execute the <\ath as a 
condition o f  his employm ent.”  and be­
cause f his refusal to do so. he was de­
nied employment at the University o f 
Texas, .since we are here according to 
Gilmore representation o f prospective 
teachers in the interest o : dear delinea­
tion o f class representation, see Hamer 
v. Campbell, supra; Thaxton v. Vaughan, 
supra, we accord to Mantle representation

7 . -TAMES S7
I- - .  -IT,
of prospective employees o f the State o f 
T-xas.

In this context. Mantle's standing to 
-tie .s unassailable. His employment at 
the law library having heer. confirm ed, 
the c.r.du.-i n i.- i;.e-e:ipa;;le that he was
wed! qualified :x sition he sought.
He was denied ••r.tpi ym-.-r.t solely because 
his membership in the afiresa id  organ­
ization made mtpo s.bio the execution o f 
the oath, a necessary incident o f  con­
tinued employment, thereby denying him 
employment otherwise available to him. 
That his salary would he paid in part by 
state funds is not in dispute. P la in tiff 
Mantle, therefore, has standing to bring 
this suit individually ar.d as a represent­
ative o f  the class herein defined.

c. Palter and Pullen

[20] A federal court will not pass 
upon the validity o f  a state statute on 
complaint o f those who fail to show in­
jury by its enforcement. Tyler v. Judges 
o f the Court o f Registration. 1900. 179 
U.S. 405. 21 S.Ct. 20-5. 45 L .Zd. 252: 
Hendrick v. State o f  Maryland. 1915, 
235 U.S. 010. 35 S.Ct. 140. 59 L.Ed 385: 
Fairchild v. Hughes. 1922, 258 U.S. 126, 
42 S.Ct. 274. 66 L.Ed. 499; Common­
wealth o f Massachusetts v. Mellon, 1923, 
262 U.S. 447. 43 S.Ct. 597, 67 L.Ed. 1078.

9. M ir.tli-U depusitional testimony. .n p*r- 
nr.-:’. :  parr. v i s  us 

'«J. Now . ■.■•m - r.d vm: '.v-re -ry
in t - r - s t - i  .n S . - : .1: md I thought
yi. i you w -r— ;::d  1 in it
t - ' .i t :—sily iti'l I •• a -ai l that
:s  : a -  -  .s tcx t -f way -  a !)■•■■ teie a 

i i-r .f the la  ia -tra ii W  .rkors of 
W orld .

A . V -s .
Q. W ell, i re yin; teil.ng me that they 
advocate Socialism  ?
A. Yus. * rhuir particu lar
brand o f Socialism .
Q. What is rhuir particular c-racd of 
Socialism ?
A . Labor syndicalism.
Q. W hat is labor syndicalism?
A. I t  is a  particu lar belief that 
* * * I believe that basically it  is
tl’.ar all o f the working peopi. in the 
worhl. if they were ro unite in one un­
ion, then this union wouiil be the—

become the dominant— I would say 
dominant force in society.
Q. In other words, it could overthrow  
all other governments, supplant all ex- 
isrir.g government au thority? Just say 
'Yus' o r ‘N o ’.
A. Yes.
( j .  Does this organization believe in 
it? You have ju s t said you believed in 
•his— what was it?  W ha t was the 
term— •syndicalism’ ?
A. Yes.
Q. (B y  Mr. .Shultz) At the time you 
jo in ed  tiie Industrial W orkers o f the 
■World, did you know that this organi­
zation was on the list of subversive o r ­
ganizations compiled by the L'nited 
States Attorney General?
A . Yes.
Q. You did?
A . Yes.
Q. You purposely joined it. knowing 
that?
A. I  joined ic knowing that, yes."

M
•a
*
1

A.

■I
4
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121: '.Vhi'.u j'lain::.".* Palter ar.d Pul­
ler. were required t : -xeeute the oath up­
on being employed by 'h e  U niversity o f 
Texas in 1204 and 1265. respectively, it 
does not appear 'hat their compliance was 
other than tree and willing. F urther­
more. it has not h-.-n shown that they 
will ever again he required to execute it. 
A rticle 6252-7 appears to require only 
or.e execution, and p la intiffs  have failed 
to uncover the slightest threat o f  its 
being required o f  them a rain during 
their entire tenure.

Nevertheless, p la intiffs  urge that the 
enforcem ent o f A rticle <3252-7 requires 
them + to con form  to a stand-
ar<i o f  conduct which is r.ot susceptible 
o f accurate determ ination" and that they 
may not repudiate the oath. Again, how­
ever. p laintiffs ' fears are entirely unjus­
tified . The oath binds the maker to 
nothing but the existence o f  present and 
past facts. It does not bind him to avoid 
future associations or abstain from  fu ­
ture conduct o f any kind. We consider 
it to impose no prospective restraints o f 
any character on plaintiffs* conduct.

[22] In short, these two plaintiffs 
have failed to show that they have been 
injured by an enforcement of Article 
6252-7. There must be some probability 
of invaded rights before injunctive mus­
cles are flexed. The "ifs" of future stat­
utory construction and its then applica­
tion are too speculative and unpredicta­
ble to summon injunctive powers. Con­
gress of Racial Equality v. Douglas, 5th 
Cir. 1963. 313 F.2d 95. 101. In contra­
distinction, an injunction was sanctioned 
in Baggett v. Bullitt. 377 U.S. 360, 84 
S.Ct. 1316. 12 L.Ed.2d 377. where the 
President of the University of Washing­
ton and its Board of Regents had given 
notice that all teaching personnel would 
be required to subscribe to the oath on 
pain of dismissal. However, we hold 
that on the evidence presented to this 
court plaintiffs Palter and Pullen have 
wholly failed to establish the necessary 
standing to attack the constitutionality 
of Article 6252-7. Since they have no 
present cause of action, they cannot qual­
ify as representatives of any class.

[23 : We granted p ia in t iK a h n 's  m o­
tion 'o  intervene ‘'•.cause his claim pre­
sented questions o f law and fact in . m- 
mon with the other plaintiffs in *h:s 
cause. Federal Rules o f Civil ?r< ce i ir.-. 
Rule 24. U.S.C.A. The intervent: u f 
Kahn, i f  not compelled, is at lens’  ; 
fiabiy permissive under the liberalised 
aegis o f  Rule 23. Atlantis Develop m en: 
Corp., Ltd. v. United States. 7th 'Ur.. 
June 12 . 1967. 379 F.2d 318.

His standing as a p la intiff in this 
suit cannot be seriously challenged. Up­
on the evidence it is clear that he was 
tendered a bom fide o ffe r  o f employment 
as a professor o f  psychology by the Uni­
versity o f Texas Board o f Regents which 
he intends to accept, provided that his 
execution o f the loyalty a'h require : by 
Article 6252-7 is not made a ocr.iiti' n 
o f his employment. The Board o f  Re­
gents concede that Kahn's employment is 
to be conditioned upon his signing the 
loyalty oath.

Obviously, the enforcement of Article 
6252-7 by the State of Texas is effec­
tively denying plaintiff Kahn the employ­
ment he otherwise would have. His in­
jury is sufficient to provide standing to 
assert the unconstitutionality of that 
statute in this court.

Plaintiff Kahn would bring this action 
individually and as a representative of 
a class of professors, teachers, and other 
employees of state-supported educational 
institutions. However, we have conclud­
ed that, 'ike Gilmore, he may properly 
represent only prospective professors and 
teachers seeking employment in educa­
tional institutions supported by the State 
of Texas. See Hamer v. Campbell, supra, 
and Thaxton v. Vaughan, supra.

e. Cunningham

[24 ] We need not decide Cunning­
ham's standing as a plaintiff in this 
cause at the time suit was instigated. 
Evidence submitted on unchallenged 
fidavit subsequent to oral argum ent 
shows that he is not now and at no time 
after the conclusion of the f i r s t  six

d. Kahn



GILMORE
o.t- n 2: i .< 

weeks o f  the I'J-’ T Sum.::'--:* 3— ! -v.is 
an enrolled .<■! a : U::.'.\.->;*y :
T-.-xas. F ’jr:r.v !‘n'..!'v. it not . :  r.‘.ended 
that he contem.pi.i'.vs future enrailment 
:r. fate-supported  schools in Texas.

Consequently, ’.ve hoid that upon the 
cvi-ier.ee the ep.forcerr.eni of Article 
2f" ob threatens no injury to him. He 
C.-s net possess the standing necessary 
to entitle him to assert the uneonstitu- 
t.onality of that state. United states v. 
Oregon State Medical Society, supra: 
Hamer v. Campbell, supra.

VE.VUE and JOINDER

.25j As discussed supra, the claim 
alleged by plaintiff Giimore against the 
defendant E! Centro is. for venue pur­
poses. properly before this Court. There 
is. therefore, proper venue in the North­
ern District of Texas as to the Board of 
Regents of the University of Texas, the 
State Treasurer, and the Comptroller if 
these parties have been properly joined 
as defendants. 23 U.S.C.A. j 1302 a ."* 

Rule 2C Fed.Rules Civil Procedure, 
permits joinder of plaintiffs or defend­
ants -v he never there is a common ques­
tion of law or fact and the ciaims in­
volved arise out of a single transaction, 
occurrence, or series of transactions or 
occurrences.'1

123. 271 Since join J- r of parties is 
dependent on the e .r.copts of "common

10. u' r s r  5 '.V.ig i ii
Any -.vs i "i a-.r a ! •■ill aa - 

a r<  --sid ing ta iif* 
t - ' - a t  :i •' •I -urne St.it*-. may

i-M -u iit ill my -t se -h districts."
1 ■■•lamenting -»n j lung - i . P rofessor 
M-.or-- observed:

"As an -x — orion -> : ' i -  general venue 
statute, it was r  -ii.-r-'S  intent that j  
Ping la i ereserve at-wMc venue in 
actions w i.-r -  multiple d-r'-ndar.rs re­
side in the same sta te , but in -lifferenc 
districts."
1 M oore's F-«!--ral Praetiee J 0 .143  
i IOiJo i .

*1- "Rule 20. P-Tiai.-sive J'-im ler of P a r- 
:i-< .

Permissive Joinder. All persons may 
J"in in on-> a- ti--n as plaintiffs if they 
a«s-rt any right n> reli--f jo in liv . sev­
erally, or in tiie alternative in respect 

:7-i -o>i

r . JAM ES 3 9
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question of law --r fact" ourf "same trans­
action". these •-.-sts must both be met in 
order for us to hold, as we -So. that there 
is proper joinder :: defendants in the 
case at bar. Music Merchants v. Capi­
tol Records. E.D.N.V.L957, 2D F.R.D. 
432; Philadelphia Dressed Beef Co. v. 
’-Vilson and C E . D  Pa.1953. 13 F.R.D. 
193. The exaction of the Article 3252-7 
oath from each, of the respective plain­
tiffs presents a question of law common 
to all. Eastern Fireprooting Co.. Inc. v. 
United States Gypsum Co., D.Mass.1353. 
130 F.Supp. 530. 331.

In United States v. Mississippi, 1965. 
330 U.S. 123. 35 S.Ct. 303. 13 L.Ed.2d 
717. the suit was avainst the State of 
Mississippi, its state election commission­
ers and six county voter registrars, alleg­
ing the hampering of the voting rights of 
Negro citizens of the state. In apposi­
tion to our case. Justice Black, speaking 
for the Supreme Court, said:

The District Court said that the 
complaint improperly attempted to hold 
the six county registrars jointly liable 
for what amounted to nothing more 
than individual torts committed by 
them separately with reference to sep­
arate applicants. For this reason ap­
parently it would have heid the venue 
improper as to the three registrars 
who live outside the Southern District 
of Mississippi, and a fourth who lived 
in a different division of the Southern

of o r :irising -mt o f the sum-! transac­
tion. occu rrence . -r - c r i - s  o f transactions 
or o iv 'ir r -r . '-s  -,r.-l if any question of 
law o r fact •• minion to all o f  them will 
arise in the action. All persons may be 
joined in - :i-* a-r-.-n  as -l.-fendanrs it 
there is nssi-rre-l against them jointly , 
severally, o r  in the alternative, any right 
to relief in respect o f o r  arising out o f 
the same transaction , occurrence, o r
series o f transin-rb-ns o r  -.....  and
if any question -*f law o r  fact common 
to all o f  them will arise in the action.
A plaintiff --r defendant   I not ho in­
terested ill --hr lining --r defending against 
all the relief -l-taaiide-l. Judgment may 
be given for on-.- ..r  more of rite plain­
tiffs according to -he ir respective rights 
to re li-f . and against one ir more de­
fendants ace -r-iing to their respective 
liabilities."
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District. and it would have ordered 
that each of the •.'•her two registrars 
be sued alor.e. But the complaint 
charged that the registrars had acted 
and were continuing to act as part of 
a state-wide system designed to en­
force the registration laws in a way 
that would inevitably deprive colored 
people of their right to vote solely be­
cause of their color. On such an alle­
gation the joinder of ail the registrars 
as defendants in a single suit is au­
thorized by Ruie 2 0 ' a* of the Federal 
Rules of Civil Procedure * * *.
These registrars were alleged to be car­
rying on activities which were part of 
a series of transactions or occurrences 
the validity of which is dependent to a 
large extent upon ‘question [sj of law 
or fact common to all of them.’ Since 
joinder of the registrars in one suit 
was proper, the argument that venue 
as to some of them was r.ct properly 
laid is also without merit. 23 U.S.C.

1392 a . .  1393: b i ,1953 ed.t. 330 
U.S. at 142. 35 S.Ct. at 315, 13 L.Ed.2d 
a t  726.

In the case at bar. the series of occur­
rences from which whatever right to re­
lief there may be arises is the statewide 
policy of conditioning state employment 
upon the exaction of the loyalty oath 
detailed in Article 6252-7. Both tests 
having been met. we hold that joinder of 
defendants is permissible under Rule 20. 
Federal Rules of Civil Proc. and, there­
fore. that venue is properly laid in the 
Northern District of Texas.13

THE OATH

[23] The exaction of formalized 
fealty is a diminishing phenomena in our 
girding against real and substantial sub­
version. This case, however, presents a 
confrontation of the putative protection 
of such oaths with our cherished First 
Amendment freedoms. White there can 
be no compromise with subversion, con­
comitantly, there can be no fettering of 
the exploration in the realm of ideas. 
Exposure of the false and the affirma­

tion of tru th  are both ceded in the tree 
range of association and expression. 
These are among the self-evident truths 
that history and experience have not 
palled. Suppression wiil not kill ne fa r­
ious ideas, only exposure wiil. Our na­
tion can survive occasional falsehood. 
Its permanence and vibrancy as a 
democracy demand that freedom which 
perchance permits the false to live for 
a day. Attempted suppression some­
times fortifies the false with undeserved 
dignity. Silence is often more contemp­
tuous of its falsity.

Plaintiffs have challenged the con­
stitutionality of Section 1 of Article 
6252-7 on grounds t'l.) that its enforce­
ment denies them the freedom n  asso­
ciation guaranteed by the Fourteenth 
Amendment against state curtailment 
and '2> that it is unconstitutionally 
vague and uncertain.

Section 1, in effect, provides that r.o 
state funds may be paid to any person as 
wages who has not executed an oath 
attesting (1) that he is net and never 
has been a member of the communist 
par ty :  C2i that he is not and during 
the past five years has nut been a mem­
ber of an organization listed by the At­
torney General of the United States pur­
suant to Executive Order No. 10450. 
December 9. 1953. and first, second, 
third and fourth supplements thereto, 
or if he was a member during such pe­
riod. he may explain that he did .not have 
knowledge of the proscribed purposes 
of the organization at the time he joined 
or during the period he was a member: 
and t3 i  that he is not. and during the 
past five years has not been, a member 
of any organization registered under the 
Federal Internal Security Act of 195'' 
or. if he was a member during such 
period, that he did not have knowledge 
of the proscribed purposes of the organi­
zation a t the time he joined or during 
the period he was a member.

It is at once evident that an individual 
seeking employment with the Sta*e of 
Texas must be summarily rejected, if he

12. A t oral argument, defendants waived tlieir motion to sever and transfer under '.'S I.'.-' •' A.
3 1404 (it ) .
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to take the ■ •• r:\- : ..th. it
i t f U%•»»j  ♦4j.i,ci2r*..- . r*.v»- .. . .  • i
has e v .r  h ie" a m e.r.b-r ■: the C .m - 
niur.t.'i Party or who has :uring the past 
: ve years beer, a member a designated 
:• .'.miration with knowledge >.i the un- 

b-.wfui purposes f the irganizatM -’ . must 
r-fu.-e to take the oath in r ier ••> avoid 
prosecution tor perjury. The inovitub.* 
result ■>: this ■statutory scheme is that 
a.l otherwise qualified persons who are 
•:>r have beer, r.tetr.hers o f  the o •mmunist 
; arty and or other designated -rgar.iza- 
tions with knowledge o f  their unlawful 
purposes are ineligible fo r  state employ- 
.T.e.nt soieiy because o f  such membership.

The question we are called upon to 
decide is whether disqualification from  
state employment soieiy on .'rounds ot 
present or past membership in such or­
ganizations is compatible with F irst 
Amendment liberties guaranteed against 
state infringem ent by the Fourteenth 
Amendment.

[2 9 .3 0 ] We start with the premise 
that a state cannot condition an indivi­
dual's privilege o f  public employment on 
his non-participation in conduct which, 
under the Constitution, is protected from  
direct interference by the state. In Sher- 
bert v. Verr.er. 10*5:3. 374 U.S. 30$. 404. 
S3 S.Ct. 1700. 1704. 10  L.Ed.O i 9-53. 971. 
the Supreme Court pointed ,ut that " [ i ] t  
is tvo late in the iay to coubt that the 
liberties o f  rvliiri- :: ,.n i expression may 
be infringed hy the .-n ia l ■ f r placing 

f ecn-iit: r.s or*, a ' -n e fit  or privilege." 
And in Keyishi .r. *. Board of Regents. 
10-57. 3So U S. oSO. -7 S.Ct. 375. 17 L.Ed.
2.i <520. the Court denounced the assump­
tion o f  Adler v. 3. ard Em ention o f  
City o f  New V  .rk. 105-:. '.42 U.S. 4S5.
"2 S.Ct. 3 S0 . •>; L.E 'i. 317. that the em ­
ployment o f teacher-5 .. uld "><■ ctndi- 
t-'jr.ed on their giving up constitutional 
fights which could not be directly cur­
tailed. I f membership in the organiza­
tion designated by Section 1 o f  A rticle 
<>252-7 constitutes activity  which the 
slate may not directly attaint, then it 
mu-u follow  that the state o f Texas has 
no right to condition employment on non­

membership. We proceed to a determina­
tion whether such membership is consti- 
tutiona.ly protected activity.

(31. 32 j The First Amendment em­
bodies a revered freedom of association 
which is r.o more subject to state cur­
tailment than any other First Amend­
ment right. The Supreme Court has re­
peatedly defended the individual's free­
dom to encage in associations of his 
choice for the advancement of his own 
be lets and ideas. See National Associa­
tion for Advancement of Colored People 
v. State of Alabama, ex rel. Patterson. 
1955. 557 U.S. 449. 73 S.Ct. 11-53, 2 L.Ed. 
2d 14Ss: National Association for Ad­
vancement of Colored People v. State of 
Alabama ex rel. Flowers. 1934. 377 U.S. 
23$. S4 S.Ct. 1302. 12 L.Ed.2d 325: Elf­
brandt v. Russeil. 193d. 334 U.S. 11. Sd 
S.Ct. 123$. Id L.Ed.2d 321: Keyishian 
v. Board of Regents, supra. That free­
dom is. never more wisely invoked than 
in cases where the free exchange of 
thoughts and ideas among members of 
the academic community is threatened. 
Shelton v. Tucker. I960. 334 U.S. 479.
SI S.Ct. 247. 5 L.Ed.2d 231: Sweezy 
v. State of New Hampshire. 1957. 334 
U.S. 234. 77 S.Ct. 1203. 1 L.Ed.2d 1311.

[33,34] Of course, the F irst Amend­
ment rights are not absolute. But it .s 
only when the exercise of such rights 
threatens a ciear and present danger to 
some substantial state interest that the 
state is justified in curtailing them. De­
fendants contend thac the state has a 
vital interest in protecting itself from 
internal weakening by keeping subver­
sives out of the government. We agree. 
However, it is another question whether 
the procedures devised by the State of 
Texas for protecting that interest can 
withstand constitutional attack.

[35] We believe the Supreme Court 
has made it abundantly clear that the 1 
mere membership of an individual, know- | 
ing or otherwise, in any of the organiza- i 
tions designated by Article 3252-7 does ! 
not constitute him a sufficient threat to 
state or national security to warrant 
arb itra ry  exclusion from state employ­
ment.

7. JAMES 91
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'3 6 ; In E lfbrandt v. Russell, supra, 
the Court struck down a statutorily re­
quired oath which bound state employees 
r.ot to become knowing members o f des­
ignated “ subversive" organizations. Em­
ployees who became members, without 
more, were subjected to prosecution fo r 
perjury and automatic dismissal. Jus­
tice Douglas, speaking fo r the majority, 
sa id :

Those who jo in  an organization but 
do not share its unlawful purposes and 
who do not participate in its unlawful 
activities surely pose no threat, either 
as citizens or as public employees. 
Laws such as this which are not re­
stricted in scope to those who join with 
the “ specific intent" to fu rther illegal 
action impose, in effect, a conclusive 
presumption that the member shares 
the unlawful aims o f the organization. 
334 U.S. at 17. 36 S.Ct. at 1241, 16 
L.Ed.2d at 325.

Ve believe that Elfbrandt states the 
principle which controls our decision: 
“ A law which applies to membership 
without the 'specific intent’ to fu rther 
the illegal aims o f the organization in­
fringes unnecessarily on protected free­
doms. It rests on the doctrine o f 'guilt 
by association' which has no place here." 
384 U.S. at 19. 36 S.Ct. at 1242. 16 L. 
Ed.2d at 326.

[37. 38] Oaths in support of the gov­
ernment are not abhorrent to the Con­

13. F’ .S .r.insr. A rt. IT. r!*n\ 1.
i 'f . Cerende v. Baltim ore C ity Board 

o f Supervisors o f Eli'otitms. 1051. "41
r . s .  ; i  s .C t. 565, os l .e . i .  745. 
wherein the Supreme Court uphold a 
Maryland state loya lty oath as eonstitu- 
tionally permissible. Relying on O t re n *
</«’. a 3-judge court in Maryland uphold 
a sim ilar oath (modified to conform  to 
F . i j h r w t n  in W iiit-h ill v. E lkins. D.Md.. 
106*1. 258 F.Supp. 5 ' f l.  proli. ju ris , not­
ed. liliiT. 3SI'> U .S . Hud. s r  s .C t. S52. 17 
L.E<l.2d 7SI.

14. Art. 6 2 5 2 -7 :
■ « • • «

2. * * * or. ill the event that the
affian t has during such five year period 
been a member o f any sm-h organization 
association, movement, group o r combi­
nation, he shall state its name, shall state

stitution. Indeed, the Constitution pro­
vides one.13 The vice o f the oath con­
demned here is that it equates member­
ship or association with non-allegiance. 
A statute which automatically disquali­
fies applicants on the basis o f member­
ship alone ensnares the innocent with 
the guilty. While such membership may 
furnish a basis fo r fu rther inquiry into 
an applicant's present or past activities, 
it does not in itself constitute a threat 
to the state. An individual is entitled 
to be judged by his own conduct, not that 
o f his associates. To the extent that 
Article 6252-7 disqualifies passive or dis­
senting members o f such organizations, 
it is too broadly drawn. Even as to 
ignorant members, the statutory excul­
pation,11 if any, is vague in its imple­
mentation. See Speiser v. Randall. 1953. 
357 U.S. 513, 73 S.Ct. 1332. 2 L Z i.2d 
1469, with contemporary elucidation by 
Keyishian v. Board o f Regents, supra.

By the terms o f the Arizona statute 
construed in Elfbrandt the result o f be­
coming a member o f a proscribed organi­
zation was criminal punishment, whereas 
the oniy consequence of membership un­
der Article 6252-7 is disqualification. 
But any doubts this court might have 
had concerning the applicability o f the 
quoted portions o f the Elfbrandt opinion 
to the case at bar are completely dispelled 
by the recently decided case o f Keyishian 
v. Board of Regents, supra.

in derail fin* circumstances which I*1*! 
him to jo in  ir. and shad -rat,* it
the rime when lie joine.i and throughout 
the period during whirh he was a •:(• •tu­
ber. he did not know that its p ira -ses 
were rhe purposes which rhe A ttorney 
General o f the United States has ie-.g- 
nnteil: and

3. * * * or. in the event that the
a ffian t has during such five year pe r,,.I 
been a member o f any such organiaa-i m. 
he shail state its name, shail s f . - e  in 
detail the eimmistanees which led him 
to join it. and shall state that, a r rhe 
time when he joined it ind rhr<«:gh>"ir 
th« period during which he was 1 ::>-u- 
her. he did not know that its ;«>:rp 
was to fu rthe r the g” n!s if rhe i ' . :n -  
munist Party o r  that it was c«nrr :!< d 
by the Communist Party.
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I:i A'. v ;: -'in. m-mi - r -  the statutory provisions struck down in Et?-
y ;a :e Yniversity o f  NVv Y n.dKnced hrnndt and K- 'ji-minn. While the stat­

ute may operate to denigrate associations•he cons-ituti- naiity of certain sections 
of the New York Education Law and New 
York Civ’.i Service Law on the same 
crounds up n which these plaintiffs here 
launch their attack on Article 6252-7. 
section 1"5 1 c of the Civil service 
Law. McKinney's Consol. Laws. c. 7. and 
.section ;3"22 2 of the Education Law. 
McKinney's Consol. Laws, c. 1*3. made 
membership in proscribed organizations 
to be desiirnateu by the Board of Regents 
and or membership in the communist 
party prima facie evidence of disquali­
fication for appointment or retention of 
any position in New York public schools.

The New York statutory scheme did 
not require the execution of an oath, and 
r.o penalties other than disqualification 
resulted from membership in the desig­
nated • rganizatior.s. Nevertheless, the 
Court adopted the rationale and language 
of Elf bn?, dt without hesi tat;, n. Accord­
ingly. the fact that by 'he terms of Ar­
ticle 6252-7 membership results only in 
disqualification does nor. render E lf- 
bnniit any the less controlling here; it 
merely emphasizes the applicability of 
Ktyiakian.

It may be observed that the Texas 
statute operates only to deny initial em­
ployment because of present or past as­
sociations. whereas the New York scheme 
operated to disqualify employees for pro­
scribed associations at any time during 
-heir tenure. Article *52-52—7 appears to 
require no sanctions for membership 
which is undertaken following the execu­
tion of the prescribed oath a t the begin­
ning o: the employment relationship. 
However, we do r.ot consider this dis- 
Hnguishment to affect cur decision. 
There can be little difference in principle 
between discharging one because of his 
constitutionally protected associations 
nnd refusing to hire him for the same 
reasons. The result is an unconstitution­
al deprivation in either case.

^ e find that Section 1 of Article 
6252-7 su ffers from  the same “ imper- 
m>ssible overbreadth" which afflicted the

not under the protective umbreila of the 
Constitution, it also condemns associa­
tions which are. For that reason it can­
not stand.

Our finding that Section I of Article 
•3252-7 is constitutionally infirm pre­
termits a discussion of whether it is un­
constitutionally vague and uncertain.

Counsei for the plaintiffs shail submit, 
on notice to the defendants, an appro­
priate order.

L a vo n  C. M Y E R S  et a l., P la in t i f fs , 
v.

FREEDOM NEWSPAPERS. INC..
Defendant.

No. C 66-199.

United States District Court 
N. D. Ohio. W. D.

Oct. 3. 1967.

Diversity action arising out o f auto­
mobile accident was brought by Ohio resi­
dent against California corporation which 
was controlling partner in partnership 
operating Texas newspaper. On defend­
ant's motion fo r order to transfer action 
to Western District o f Texas, the D is­
trict Court, Don J. Young, J., held that 
case would be transferred fo r convenience 
of parties and witnesses and in interests 
o f justice where all witnesses with regard 
to condition o f defendant’s truck were 
in Texas, most o f information concerning 
p la intiff's earning capacity and employ­
ment records was in Texas, physicians 
who treated p la in tiff a fte r accident would 
be available to testify in Texas and Texas 
law was applicable.

M o tio n  granted.



P i c k e r i n g  O v e r  t h e  D i s t r i c t s

You can take redistricting out of the legislature but the politics remain.

Tim Storey

M ost states now have new state leg­
islative district maps in place for 

the upcoming fall elections, but at least 
23 of them are being challenged in court.

Every 10 years the U.S. Census Bu­
reau counts Americans, and then states 
begin the arduous and often agonizing 
task o f redrawing political boundaries 
fo r state legislative and congressional 
seats. In most states, it's the lawmakers 
who do the map drawing, and routinely 
they do it in a p o l i t i c a l ly  charged, 
contentious atmosphere. Inevitably, 
passing a redistricting plan comes down
Tim Storey is NCSL's expert on redistricting.

to the closing days of the session and is 
adopted in a cloud of partisanship. Not 
long after, disgruntled members, edito­
rialists and public interest groups call 
for reform . "There must be a better 
way," they declare.

But is there?
Donald Stokes, dean of Princeton's 

Woodrow Wilson School, points out that 
the United States is the only nation with 
representative districts that leaves 
remapping to the normal legislative pro­
cess. As a two-time member of New 
Jersey's redistricting commission, he ar­
gues that the public interest—not politi­
cal interests— is served best when law-

Redistricting Vies Commission
State Members Selection Requirements_____________________________

3 Governor, secretary of state and the attorney general serve.

Legislature selects 4, governor 3, judiciary 4. Maximum of 4 from legislature; 6

Ark. 3

_Colo7~ril7_ ,
• from the same party. Each congressional district must have at least 1 but no more 

than 4 representatives; at least 1 member must live west of the Continental Divide.

Hawaii 9 Senate president selects 2, speaker 2, minority Senate 2, minority House 2. These 8
select 9th member to chair. No member may run for legislature in the two elections 
following redistricting.

• Mo.— •- House-^*■ v * :v t ic-d.i • ' 18
---- *f ’ Senale-

* 10

Mont. 5

N j:~ r ~ '1 0

Ohio 5

Pa. 5

Wash. 4

There are iwo committees. Governor picks 1 person from 2 lists submitted by the 
main political parties in each Congressional district to form the House committee. 
Governor picks 5 from lists of 10 submitted by the two parties to form the Senate 
committee. No member may hold legislative office for next 4 years.

Majority and minority leaders of both houses each select a member. Those 4 select 
a 5th chair. If the 4 cannot select a 5th within 20 days, then a majority of the 
Supreme Court selects the chair. Public officials may not serve. Members may not 
run for office for 2 years.

The chairs of the two major parties select 5 members each. If they cannot develop a 
plan in the allotted time, the chief justice of the Supreme Court appoints an 11th member.

Board is the governor, auditor, secretary of state and 2 members selected by the 
legislative leaders of each major party.

Majority and minority leaders of both houses each select 1 member. These 4 select a 
5th to chair. If they fail to do so within 45 days, a majority of the Supreme Court 
will select the 5th. Chair may not be a public official.

Majority and minority leaders of both houses each select 1. These 4 select a non­
voting chair. If they fail to do so by a specific date, the Supreme Court selects the 
5th. No commission member may be a public official.

Todd Roscnkram , NCSL

makers are removed from redistricting. 
And indeed, nine states rely on commis­
sions to redraw district lines, contend­
ing that lawmakers' priorities are to 
maximize partisan control and entrench 
incumbents rather than develop fair 
plans that can stand up in court.

But others argue that politics will 
never be absent from a process inherent­
ly political. For after a ll, commission 
members are appointed by politicians 
and bring their own agendas to the 
table. Some in Pennsylvania have called 
for an overhaul o f their commission sys­
tem and suggested that redistricting be 
brought back into the legislative process 
because they believe that the commis­
sion system invests too much power in 
the hands of too few people. Pennsyl­
vania has a five-person commission for 
legislative redistricting.

Nevertheless, the appeal of removing 
redistricting from the legislative envi­
ronment can be particularly tantalizing 
at least once every 10 years.

Follow ing a contentious redistrict­
ing battle in Virginia in 1991, Delegate 
Steven Agee announced that he would 
introduce a bill during Virginia's next 
regular session calling fo r the creation 
o f a red istric ting  comm ission. In 
Louisiana, several prominent public 
figures such as former governor Buddy 
Roemer and Senator Dennis Bagneris, 
who chairs the committee that handled 
redistricting, have been joined by vari­
ous newspaper editorial writers in call­
ing for the creation o f some sort o f en­
tity to draw Bayou State districts that 
w ill take the process out of the hands 
of the Legislature.

Currently, redistricting of legislative 
seats is the responsibility of the legisla­
ture in 39 states. (In Alaska the gover­
nor is charged with redistricting, and 
Maryland's governor submits legisla­
tive maps to the legislature.) Reformers 
contend that redistricting done within 
the normal legislative process creates a 
clear conflict o f interest since the out­
come will have so many political rami­
fications.

Nine states have lifted the task o f 
redistricting out of the legislature and 
given an independent commission the
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doned properties or construct new 
apartments for poor families. The ten­
ants of these properties actually use 
their own labor in lieu of the more tradi­
tional down payment—a process called 
"sweat equity"— to prepare the apart­
ments for residence; eventually the ten­
ants own and manage the properties 
themselves.

El Hogar del Futuro, Spanish for 
"home of the future," is a non­
profit community develop­
ment corporation in Hartford 
that makes good use o f the 
state's limited equity coopera­
tive program. Started by the 
Catholic Church in the 1970s,
El Hogar has built or rehabili­
tated 130 housing units in poor 
neighborhoods in Hartford.
"We carefully select families 
for these projects while they 
are being built," explains Den­
nis Cunningham, director of El 
Hogar. The families must meet 
income eligibility criteria and 
agree to put 300 hours of sweat 
equity into the project.

A recent project called "La Esquina 
Brillante" (brilliant corner) was built in 
the Clay H ill neighborhood with fund­
ing from the state as well as Phoenix 
Mutual, a local insurance company. 
Cunningham always makes an effort to 
supplement the state's funds with those 
of private companies. In the case of 
Phoenix Mutual, "they realized the ben­
efits to be gained from community in­
volvement. The combined energy from 
the state, private and non-profit organi­
zations and housing recipients is the 
key to our program's success," says 
Cunningham.
W hat has precipitated this new 

wave of state-level activity in 
housing? Without hesitation, housing 
specialists across the country say the im­
petus is a problem shared by communi­
ties urban and rural, wealthy and 
poor—a lack of affordable housing. Fed­
eral guidelines define housing as afford­
able if it consumes no more than 30 per­
cent of a household's adjusted monthly 
income. The American Housing Survey 
of the U.S. Census found that in 1985, 
four of every five households living be­
low the poverty line lived in housing 
that cost more than this standard. From 
1978 to 1985, the number o f low-rent 
housing units declined by 500,000 na­

tionwide while the number o f low-in- 
come renters rose by 3.6 million.

Exacerbating the problem, according 
to the Congressional Budget Office, is 
the reduction in appropriations for the 
subsidized housing programs of the De­
partment o f Housing and Urban Devel­
opment (HUD ), which fell from a peak 
of $32.2 billion in FY 1978 to $9.8 billion 
in FY 1988, a decline in inflation-adjust-

Eight fanilies invested 2,750 hours of "sweat equity" to renovate this build­
ing in Hartford, Conn., where they are now proud first-time homeowners in 
La Esquina Brillante.

ed funding of more than 80 percent.
Passage o f the National Affordable 

Housing Act (NAHA) in 1990 demon­
strated a renewed federal commitment 
to housing in the form o f the new 
HOME block grant. But the act also re­
quires a new level o f state involvement 
and commitment to housing rehabilita­
tion and construction. Each state is now 
required to produce a Comprehensive 
Housing Affordability Strategy (CHAS) 
in order to qualify for federal HOME 
and homelessness program funds. As 
they draft their housing plans, states 
must identify their housing needs and 
what they must do to meet them.

In Connecticut, the CHAS strategy is 
to scatter low-cost housing throughout 
the state and give highest priority for 
new construction funds to those 
wealthy and suburban communities 
that currently lack inexpensive housing. 
Sandy Bergin, CHAS task force coordi­
nator from the Department of Housing 
says, "Our CHAS strives to promote 
housing choice and diminish the exclu­
sionary practices that have perpetuated 
housing segregation in Connecticut."

State contracts for housing construc­
tion or renovation have traditionally 
been with for-profit homebuilders or lo ­
cal housing authorities. In recent years, 
however, non-profit community-based

organizations, including community de­
velopment corporations like El Hogar 
del Futuro, have become important par­
ticipants in low-cost construction and 
rehabilitation. These organizations, 
when they have acquired the necessary 
experience in housing construction, are 
able to attract funds because they are 
non-profit and build or renovate hous­
ing for minimal cost.

NAHA requires that 15 per­
cent of the funds from the 
new HOME block grant go to 
these community-based de­
ve lopm ent organ izations. 
States also are recognizing 
the value o f working with 
these non-profit organiza­
tions to carry out housing 
construction and rehab pro­
grams. Connecticut, for ex­
ample, goes beyond the fed­
eral guidelines by requiring 
that 30 percent o f HOME 
funds be channeled to non­
profit groups.

The CHAS process, the 
HOME block grant and the 

increased importance of non-profit com­
munity-based development organiza­
tions have brought new emphasis to the 
state role in construction and rehabilita­
tion of affordable housing. And future 
efforts to turn the tide o f homelessness 
will hinge on the ability of state govern­
ments to make use of every available re­
source.

"The states play a role that is hard to 
understate," said Benson Roberts at 
NCSL's 1991 Annual Meeting. "You 
guys provide the leadership that is real­
ly necessary to be responsive to local 
communities-a job that, quite frankly, 
the federal government w ill never be 
able to do."

The road ahead holds obstacles. 
Many o f the successful state programs 
do require at least some commitment of 
state general fund money—and the fis­
cal woes of most states make even a 
minimal increase in housing allocations 
difficult. Furthermore, state mandates 
for local practices, such as Connecticut's 
new emphasis on affordable housing in 
high-rent communities, will face severe 
local challenges. Ultimately, however, 
states and localities w ill have to ham­
mer out their differences in order to 
qualify for federal funds and to keep 
the numbers of homeless or near-home­
less from increasing. ma
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initial responsibility for redrawing the 
lines. The states are Arkansas, C o l­
orado, Hawaii, M issouri, Montana, 
New Jersey, Ohio, Pennsylvania and 
Washington. The makeup o f these 
commissions varies. Arkansas has a 
three-member commission composed 
of the governor, secretary o f state and 
attorney general. In Washington, the 
redistricting commission comprises 
four members, one each appointed by 
the m inority and majority leaders in 
each house o f the Legislature. None of 
the commissioners may hold public 
office while serving on the commis­
sion. The four appointed members se­
lect a fifth non-voting chairman. Sev­
eral states have specific restrictions 
barring commission members from 
running for the legislature in subse­
quent elections.

O f the states that completed redis­
tricting in 1991, several used the com­
mission system successfully. New Jersey 
held legislative elections in November 
under districts drawn by an 11-member 
commission earlier in the year. The New 
Jersey commission adopted plans that 
have not been challenged in court, and 
no challenge is expected. Each o f the 
two state party chairmen appoints five 
members to the commission, and the 10 
commissioners have 30 days to produce 
new district maps. If they are unable to 
do so, an 11th commissioner is appoint­
ed by the chief justice of the state 
Supreme Court to break the tie and en­
sure the adoption of a fair plan with the 
public's interest as its top priority.

In 1991, as in 1981, Princeton's Don­
ald Stokes was tapped by the chief jus­
tice as New Jersey's 11th member. 
Stokes lauds the New Jersey system as 
a model because it infuses the process 
with the wisdom o f politics yet elim i­
nates the conflict o f interest that he be­
lieves is inherent when the legislature 
redistricts itself. Stokes says that the 
conflict of interest is so clear that "leg­
islatures have been catching hell for 
the mischief that results (since) the ear­
ly  19th century period in which El- 
bridge Gerry gave us the term gerry­
mander."

In 1981, Stokes was joined by the 
commission's five Democrats to pass a 
plan, and in 1991, the five Republicans 
voted with Stokes.

Iowa's method of redistricting is the 
most radical of the states. The Iowa ap­
proach seeks to eliminate political con­

cerns as the main force behind the line 
drawing. During the '60s and 70s, the 
courts repeatedly threw out redistricting 
proposals from the Iowa legislature; and 
in 1972, the Iowa Supreme Court im­
posed its own plan. With the frustra­
tions o f the past clear in their minds, 
Iowa lawmakers enacted the current re­
districting statute in 1979.

Under Iowa law, the non-partisan 
Legislative Service Bureau submits a 
set o f proposed redistricting maps to 
the legislature, which must approve or 
deny the plans without amending 
them. I f  the legislature rejects the first 
set o f plans, the bureau supplies a sec­
ond set also to be voted up or down 
without amendments. I f  the legislature 
rejects the second set, it gets a third set 
that it may amend. Only by stretching 
out the process to the third round can 
the legislature retake control of the line 
drawing,

Iowa's redistricting statute prohibits 
the Legislative Service Bureau from us­
ing any political data such as voter reg­
istration .or past election results when 
drawing up the plans. Neither may the 
bureau take into consideration the resi­
dences o f incumbent legislators. The 
bureau may use only population figures 
provided by the Census Bureau and ap­
p ly criteria such as creating compact 
districts and preserving communities of 
interest.

Using this unusual system, Iowa be­
came the first state in 1991 to adopt both 
state legislative and congressional dis­
tricts, and no court challenges have 
been filed. Wyoming was actually the 
first state to complete redistricting using 
a process of apportioning seats out to 
counties, but their plans were thrown 
out by a federal court for violating the 
one person, one vote rule.

The Iowa experience was not with­
out its anxious moments. One local tele­
vision station declared the plans dead 
on arrival once the political results of 
the plans were revealed. The Iowa 
plans paired 20 of 50 incumbent sena­
tors and 40 o f 100 incumbent represen­
tatives in the same districts; the Senate 
majority and minority leaders and the 
House speaker and majority leader were 
not spared. Nevertheless, the Iowa 
General Assembly accepted the first 
plans.

Iowa's ability to remove politics from 
redistricting is unusual. Even states 
with a commission or board admit that

politics still play a key role. Mark 
McKillop, who was the supervisor of the 
Senate Democratic reapportionment pro­
ject in Pennsylvania, responds to those 
wanting to strip the process o f politics 
by saying, "They're kidding themselves 
if they think they can take politics out of 
it." He does endorse a commission sys­
tem like the one used in Pennsylvania on 
the grounds o f efficiency. " If this were 
done in the legislature, we would still be 
doing it," McKillop said.

Anne Lee, the reapportionment chair 
for the League of Women Voters in 
Hawaii, agreed that politics were still 
very evident in the commission process 
used in her state. She did point out that 
the commission lifted the contentious 
process from the Legislature, thus allow­
ing them to focus on substantive issues 
rather than being consumed by redis­
tricting. She also noted that each politi­
cal party had an equal voice on the 
Hawaii commission instead of one party 
dominating the process, which might oc­
cur if it were done within the Legislature.

Many states successfully adopt each 
decade redistricting plans that stand up 
in court and are produced within the 
crucible of the normal legislative pro­
cess. Virginia Delegate Ford Quillen 
pointed out that his state "produced a 
good product using the typical legisla­
tive committee system." He also said 
that it would be very difficult "to design 
a pure commission system where the 
commission members don't have their 
own agendas." One o f the principal 
criticisms o f commissions is that the 
members invariably have political mo­
tives, and it merely concentrates sub­
stantial power in the hands o f a smaller 
group than the legislature.

Using a commission system does not 
guarantee that new district plans will 
not be challenged. The Hawaii commis­
sion had its plans thrown out in 1982 
and replaced by temporary court-drawn 
plans. Missouri, Ohio and Pennsylvania 
are currently in court defending plans 
drawn by commissions.

It is certain that redistricting will 
continue to be a divisive and time-con­
suming chore for legislatures every 10 
years. Redistricting plans, whether 
drawn by the legislature or an indepen­
dent commission, will always have dra­
matic political results. Whether you are 
a winner or loser in the redistricting 
sweepstakes may determine which 
system you advocate. i»
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DIVISION O F  LEGAL SER VICE S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  January 21, 1992

SUBJECT:

TO:

FRO M :

D raft C SH JR  45 (S tate Affairs) (Legislative reapportionm ent) 
(W ork O rder No. 7-LS1035D)

R epresentative G ene Kubina, Chair 
H ouse S tate Affairs C om m ittee ,

Jack Chenow eth 
Legislative CounSe!

I have been  assigned responsibility for fu rther work on this m easure

Looking at the  p roposed  com m ittee substitute resolution with a fresh perspective, I ’d 
like to propose a  num ber o f technical changes for the  com m ittee’s consideration.

I

In sections 2 and 3, am ending art. VI, secs. 1 and 2, respectively, a  specific re ference  
to the party  responsible for districting (". . .  districts shall be set by the R eap p o rtio n ­
m ent B oard . . .") has been  om itted in this version. Som ew here in the  m easure the  
districting (i.e line drawing) responsibility should be formally assigned. Since 
redistricting is a function of reapportionm ent and reapportionm ent may be handled  
by the R eapportionm ent B oard or the court, the handiest way to  accom plish th a t 
would seem  to m e to be to expand the last sentence of subsection (a) of art. VI, sec. 
10 (sec. 9 of the  resolution) to read:

T he final reapportionm ent plan adopted under this section shall set 
out election d istric t and  senate d istric t boundaries and [R ED IS­
TR IC T IN G ] shall be  effective for the election of m em bers of the 
legislature until a fter the official reporting of the next decennial census.

In this way, whichever entity actually reapportions is also required  to redistrict.



II

T he distinction betw een the establishm ent of the R eapportionm ent B oard under art. 
VI, sec. 8 (sec. 7 of the resolution) and the enum eration of the  responsibilities o f that 
board  under art. VI, sec. 10 (sec. 9 of the  resolution) should be m aintained. Since 
the duties of the  board are set out a t length in the la tte r section, and since 
reapportionm ent may in certain circumstances be accom plished by the court, the 
reference to reapportionm ent being conducted by the board  set ou t in the earlier 
section may be om itted. The first sentence of subsection (a) o f art. VI. sec. 8 should 
be revised to read:

(a l̂ T here  shall be a R eapportionm ent B oard [T H E G O V E R ­
N O R  SH A LL A PPO IN T A  R E A PPO R T IO N M E N T  B O A R D  TO  
A C T IN A N  A D V ISO R Y  CAPACITY TO  HIM ].

III

In o rder to provide certainty to the several critical benchm ark reference dates set out 
in art. VI, sec. 10 -da tes  that may also be critical to the enforcem ent clause, art. VI, 
sec. 11—I would encourage adoption of the following changes in the  new language 
being added in subsection (a) of that section:

(a) Except as provided under (c) of this section, no la ter than 
the date th a t is eighteen months before the date  of the first general 
election following the official reporting of each decennial census, the 
R eapportionm ent Board shall adopt a proposed reapportionm ent plan.
. . . No later than the date th a t is fourteen m onths before the date 

of the first general election foPowing the official reporting of each 
decennial census, the board shall adopt a final reapportionm ent plan.

and in the new language set out a t the beginning of subsection (c):

(c) If the data from a decennial census is not available to the 
board bv the date th a t is sixteen m onths before the date o f the first 
general election following a decennial census year . . .

These changes should allow the board, the court, and parties seeking to use the 
enforcem ent provision to determ ine deadlines with specificity.

JC:gc
92-034.glc
Enclosure

Representative Gene Kubina
January 21, 1992
Page 2

cc: Representative Dave Donley



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

DIVISION OF LEGAL SER VICE S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M November 8, 1991

SUBJECT: CSHJR 45 (State Affairs)

TO: Representative Gene Kubina 
Chair, House State Affairs Committee 
Attn: Annie

FROM: John B. Gaguine ' ^ r
Legislative Counsel

Enclosed is a draft CSHJR 45 (State Affairs), incorporating the changes to HJR 45 
that you requested, with one exception. There is no lapse date for the transitional 
provision; I asked Dave Dierdorff about this, and he indicated, as I suspected he 
would, that a lapse date was not appropriate. Transitional provisions remain in the 
constitution, even when they are obsolete.

There is one provision of this resolution that I believe may violate the federal 
constitution: the provision (part of article VI, section 10(c)) that if census data is not 
available in time, the old districts stay in effect for the first post-census election. I 
believe that this provision may violate the equal protection clause of the Fourteenth 
Amendment, as construed by the U.S. Supreme Court in the one-person, one vote 
cases. The California Supreme Court in 1982 ruled that the old districts could not 
stay in place, when the legislature failed to produce a plan by 1982; instead the court 
imposed an interim plan. Assembly v. Deukmeiian, 639 P.2d 939, 955-61 (Cal. 1982). 
However, the California court did not cite any direct authority that an interim plan 
was required, and three of the seven justices concluded that an interim plan was not 
required, and that the districts in effect during the 1970’s could stay in effect for 1982. 
At any rate, as Laurie Otto notes, subsection (c) will likely never be invoked, as the 
census data will always be available by September of the following year.-̂

Question: if this situation w ill never arise, why have a provision in the constitution addressing it? 
I suppose the answer is that there is an extremely remote possibility that it might arise. My feeling, 
though, is chat the constitution - the foundational document o f  state government - should not concern 
itse lf with extremely remote possibilities. I f  the situation did arise, the supreme court could address 
it, just as the court very capably addressed the matter o f  reapportioning the state senate - which the 
constitution did not (and still does not) provide fo r - after the one person, one vote decisions o f  the 
U .S . Supreme Court.

L e g .  L e g a l  O p i n i o n  o n  C S H J R  4 5



W ith L aurie’s agreem ent, I provided th a t if the  R eapportionm ent Board, on its 
second try (if the  suprem e court rejects all the plans), still cannot come up with a 
plan tha t can win a two-thirds vote, then the suprem e court, is free to  adopt any plan 
tha t it wants. I also elim inated the provision that all m em bers serve at th e  pleasure 
of the  entity appointing them . T hat provision would have greatly increased the 
likelihood of no two-thirds vote, since a m em ber of one party who was expressing 
inclination to support ano ther party’s plan could then be rem oved by the  entity that 
appointed the m em ber solely because of the m em ber’s expressed inclination.

As I have told Annie, I will be  leaving this office on Friday to go to w ork for the 
D epartm en t o f Law, so any further work on this bill, and on o th er elections and 
reapportionm ent questions, will be  done by som eone else. I don’t know yet who that 
som eone else will be. I have enjoyed working with you and with the fine folks on 
your staff.

JBG:m i
91-184.mai

Representative Gene Kubina
November 8, 1991
Page 2

Enclosure



DIVISION O F  LEGAL SE R V IC E S
LEGISLATIVE AFFAIRS A G E N C Y  

STATE O F  ALASKA
P.O. Bar Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mai] Stop 3101

MEMOR A N D UM February 5, 1991

SUBJECT:

TO:

FROM:

Constitutionality under U.S. Constitution o f Article VI sections 
of Alaska constitution (W ork O rder No. 7LS0653)

R epresentative Dave Donley 
Attn: Laurie O tto

John B. Gaguine 
Legislative Counsel

Since the "one person, one vote" decisions of the U.S. Suprem e Court in the early 
1960s (Baker v. Carr. 369 U.S. 186, 7 L.Ed.2d 663 (1962); Reynolds v. Sims. 377 U.S. 
533, 12 L.Ed.2d 506 (1964); and many others), it is obvious that many of the 
provisions of the reapportionm ent article of the Alaska Constitution, article six, are 
unconstitutional under the federal constitution. Some of these have been specifically 
held unconstitutional by the Alaska Suprem e Court, and o thers have been simply 
ignored. You have asked for an analysis of the constitutionality of Article VI, 
sections 1 - 7.

Section 1 is still constitutional. T hat section provides tha t m em bers of the house of 
representatives shall be elected by the qualified voters of the  respective election 
districts. U nder section 3, the election districts are to be reapportioned  "immediately 
following the official reporting of each decennial census of the  U nited States." This 
has been done by the governor and the R eapportionm ent B oard  (sections 8 - 10), 
and the most recent reapportionm ent of house districts (A rticle XIV, Sections 1 and 
3, proclaimed by the governor in 1984) has been upheld by the Alaska Suprem e 
Court. Kenai Peninsula Borough v. State. 743 P.2d 1352, 1358-61 (Alaska 1987).

Section 2 is not constitutional as w ritten. It provides tha t m em bers of the senate shall 
be elected by the qualified voters o f the respective senate  districts set forth in A rticle 
XIV, Section 2 o f the original constitution, subject to changes authorized in Article 
VI. In W ade v. Nolan. 414 P.2d 689 (Alaska 1966), the A laska Suprem e C ourt 
reached the inescapable conclusion that those senate districts did not com port with 
the U.S. Constitution. T he court also ruled that the governor and  the R eapportion­
m ent Board could reapportion the senate on a constitutional basis, even though the



Alaska Constitution only gave the governor and the board reapportionm ent authority 
as to the house.

Since W ade the Alaska constitution has been treated as though am ended. The 
governor and the Reapportionm ent Board are now seen by all, including the courts, 
as having the power to reapportion the senate as well as the house. Thus, for 
instance, current Article XIV, Section 2, relating to senate districts, was prom ulgated 
by the governor, with the advice of the board, under Article VI, Section 10. Kenai 
Peninsula Borough, supra at 1364 (citing Egan v. Ham m ond, 502 P.2d 856, 874 
(Alaska 1972)), notes that because the constitution has never been  am ended with 
regard to senate reapportionm ent, "the governor’s implied pow er to reapportion  
senate districts therefore remains in force under W ade."

T he first sentence of section 3 ( 'T h e  governor shall reapportion  the house of 
representatives immediately following the official reporting of each decennial census 
o f the United States") is still constitutional, although, as noted, it is now being 
in terpreted  as allowing reapportionm ent o f the senate as well. The second sentence 
("Reapportionm ent shall be based upon civilian population within each election 
district as reported by the census") was ruled unconstitutional by the A laska Suprem e 
C ourt in Egan v. Hammond, supra at 868-69, because it totally disenfranchised the 
military in Alaska, in violation of several decisions of the U.S. Suprem e Court. 
Egan also ruled that the portion o f the sentence requiring use o f census data in 
reapportionm ent was also unconstitutional, because it could not be severed from the 
unconstitutional "civilian population" part. Id, at 870-71.

However, the Egan court ruled, id. a t 869, that the state could legitimately exclude 
som e (but not all) military personnel as a permissible device for limiting the  im pact 
o f transients and non-residents; specific formulas for such exclusion w ere upheld by 
the court in G roh v. Egan. 526 P.2d 863, 869-74 (Alaska 1974), and in C arpen ter v. 
Ham m ond. 667 P.2d 1204, 1210-13 (Alaska), appeal dismissed. 464 U.S. 801, 78 
L.Ed.2d 67 (1983). And the G roh v. Egan court ruled that, although the R eap p o r­
tionm ent Board was not constitutionally required to use 1970 census data  w hen it 
reapportioned in 1973, it did not abuse its discretion in using this data, especially 
since it explained in its order why using m ore recent data would be im practical. 526 
P.2d at 867-69. Thus, the second sentence of section 3 still has considerable validity.

Sections 4 and 5 are rather turgid. I believe that their intent is that the  governor, in 
reapportioning, should adhere to the election districts set out in original A rticle XIV 
even if such adherence leads to districts with quite different populations. If my 
reading is correct, then these sections are  inconsistent with the U.S. Suprem e C ourt 
decisions, which have only to lerated  very small variances. At any ra te , sections 4 and 
5 appear to be a dead letters, no longer considered by the reapportionm ent boards 
o r cited by the courts in their reapportionm ent decisions.

Representative Dave Donley
February 5, 1991
Page 2



Representative Dave Donley
February 5, 1991
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Insofar as section 6 refers to the retaining or combining election districts provided in 
sections 4 and  5, it too is unconstitutional and a dead letter. Its reference to the 
"civilian" population is also unconstitutional. O ther than that, section 6 appears alive 
and well. N o one has argued that the governor and the board may not or should not 
give consideration to local government boundaries, or that they may not or should not 
use drainage and other geographic features wherever possible in describing district 
boundaries. As to the requirem ent tha t house election districts contain "as nearly as 
practicable a  relatively integrated socio-economic area," tha t was upheld in C arpen ter, 
supra (w here the court held that Cordova was improperly joined with H ouse District 
2, the Southeast "iceworm" district), even though the likely result would be to increase 
the population disparities between house districts. (The court in Kenai Peninsula 
Borough, supra a t 1358-61, upheld a  smaller "iceworm" district established by the 
R eapportionm ent Board as the result of C arpen ter. Kenai Peninsula Borough also 
ruled, a t 1364-65, that the "integrated socio-economic area" requirem ent did not apply 
to senate districts.)

Section 7 is clearly unconstitutional and dead. Like Section 2, its in tent was to 
preserve senate  districts based on geographic area and not population. Thus, 
although it allowed the governor to  modify senate districts based on changes in 
election (house) districts, it required that each senate district retain its total num ber 
of senators and its approxim ate perim eter.

I hope that this m em orandum  has been  of assistance to you. Please let me know if 
I can be of further assistance.

JBG :m i
91-020.mai
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P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

M E M O R A N D U M  February 5, 1991

SUBJECT: Reason for reapportionm ent board  (W .O. 7LS0652)

TO: Representative D ave Donley
Attn: Laurie O tto

VG&
FROM: John B. Gaguine ^

Legislative Counsel

You have asked why the framers of the Alaska constitution decided to provide for 
reapportionm ent of the legislature through a reapportionm ent board in the executive 
branch, ra th e r than allowing the legislature to reapportion  itself, as is the case in the 
vast majority o f states. The Alaska Suprem e C ourt addressed this question in W ade 
v. Nolan. 414 P.2d 689, 694-95 (Alaska 1966), wnich concerned reapportionm ent of 
the A laska Senate after the U.S. Suprem e C ourt’s "one person, one vote" decisions: 
"W hereas, traditionally, reapportionm ent had been m ade the responsibility o f state 
legislatures, the  Alaska Constitutional Convention purposely avoided placing any 
authority  or responsibility for reapportionm ent in the legislature. The Convention 
was aw are o f the notorious and frequent failure or downright refusal of state  
legislatures to comply with their constitutional o r statutory duty to reapportion." I am 
attaching the relevant portion of the W ade opinion, w here the court quotes at length 
from  the com m ents o f the Chairman of the C om m ittee on Suffrage, Elections and 
A pportionm ent of the  Alaska Constitutional Convention.

Y ou have also asked whether the concerns that led io the establishment o f the 
R eapportionm ent Board still exist They do not. In 1962, in Baker v. Carr, 369 U.S. 
186, 7 L .Ed.2d 663, the U.S. Suprem e Court overruled several decades of precedent 
and held that federal courts could hear suits challenging on equal protection grounds 
the m alapportionm ent of state legislatures. (Such suits had previously .been held non- 
justiciable.) Two years later the Court upheld the authority o f a federal district court 
to im pose its own interim  reapportionm ent plan on a  state  legislature that had been  
unable to  reapportion  itself constitutionally. Reynolds v. Sims. 377 U.S. 533, 12 
L.Ed.2d 506 (1964). Thus, if the legislature had the responsibility of reapportioning

I f.& R L .. n P lr s M ^ tO  -  'p F A -C /U ^  O n(9  Pr,At7 O



itself, and it failed to do the job adequately, the courts, either federal or state, could 
step in, as was decidedly not the case when the Alaska constitution was written and 
adopted.

If I may be of further assistance, please advise.

JBGrpl
91-067.plm

* R ep re sen ta tive  D a ve  D o n le y
F eb ru a ry  5, 1991
Page 2
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than according to population, the Conven­
tion was following the pattern established 
by the United States Constitution and later 
followed by many ol the states of the 
Union with respect to one or the other 
of their legislative bodies. The Convention 
obviously did not want the Senate appor­
tioned on a population basis; it had prac­
tical reasons for not doing so and had no 
reason to anticipate that it would ever be 
necessary to reapportion the Senate on a 
population or on any other basis, hence no 
specific provision was made for its reap­
portionment.

The question which is squarely presented 
is whether the acts of the Governor and 
h.s advisory Reapportionment Board in re­
apportioning the Senate were authorized by 
the Alaska Constitution.

Before attempting to discuss this ques­
tion it is well to explain the origin of a 
unique feature of the reapportionment 
provisions of the Alaska Constitution. 
Whereas, traditionally, reapportionment 
had been made the responsibility of state 
legislatures, the Alaska Constitutional 
Convention purposely avoided placing any 
authority or responsibility for reapportion­
ment in the legislature. The Convention 
was aware of the notorious and frequent 
failure or downright refusal of state legis­
latures to comply with their constitutional 
or statutory duty to reapportion. The 
Alaska Convention’s reason for placing re­
apportionment responsibility in the Gover­
nor was well stated by its Chairman of the 
Committee on Suffrage, Elections and Ap­
portionment, John S. Hellenthal, as fol­
lows :

HELLENTHAL: * * * Now on the 
method of the composition of the reap­
portionment and redistricting board, be­
cause redistricting, as we have explained 
would be necessary, the Committee rec­
ommends that the stress be placed on 
the executive in determining which of 
these election districts and where redis­
tricting shall take place, or reapportion­
ment, and it recommends the creation of .

a five-man advisory board to advise the 
governor with regard to the redistricting 
and reapportionment * * •  The rea­
son that this plan was adopted is that the 
students and writers seem generally in 
accord that reapportionment, for some 
reason or other, I don’t know why, but 
it has been neglected where it has been 
left to the legislators. Maybe it’s that 
human element I spoke of earlier, but 
anyway the experience of the nation 
shows that the thing is delayed— 
procrastination; that in the State of 
Washington they waited for years and 
years and years, and finally, only by re­
sorting to the courts and the initiative 
were they able to reapportion Washing­
ton. It  was costly, the people suffered. 
And based on that experience and the 
recommendations, and it’s almost uni­
versal of the advisors, and by advisors 
I  don’t mean the men that were here 
necessarily—but the writers throughout 
the country, the executive board was 
chosen, an advisory board. (Minutes of 
the Alaska Constitutional Convention, 
January 11, 1956, at 1839). 

* * * * * *

Now there are other plans. There is no 
end of variations of plans that can be de­
vised for the -eapportionment with the 
mandamus feature, and you could have 
variance where a board can be picked— 
three from the legislature, three nomi­
nated by the judicial council, if you want, 
three of them nominated by some other 
group of civilians, some appointed by 
the governor, and get a good cross-sec­
tion, and they could have the authority 
themselves to make the redistricting and 
reapportionment. There is no end to it, 
but the best thought seemed to indicate 
that the people would be best helped if it 
[reapportionment] were an executive 
function. * * * But it is the inaction 
of the legislature, as testified to by the 
universal history of the 48 states, that 
we’re trying to overcome. [Id. at 1859.] 
HELLENTHAL: It was felt that it [re­
apportionment] was a proper executive
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function as contrasted to the legislative. 
* * * [Id. at 1863.]

In its "Report to the People of Alaska" 
issued in February of 1956 the Constitu­
tional Convention stated:

Representation [in the legislature] will 
be kept up to date every ten years by an 
automatic reapportionment carried out by 
the governor on the advice of a board 
representing each of the four major dis­
tricts and subject to review by the courts. 
Thus, the constitution guards against 
what has become a great evil in many 
states: a legislature that becomes more 
and more unrepresentative and loses pub­
lic confidence because it refuses to re­
apportion itself. Alaska Legislative 
Council, Legislative Apportionment in 
Alaska, 1912-1961, p. 4 (1962).

A reading of the Convention minutes, 
in relation to the reapportionment provi­
sions makes it abundantly clear that it 

! was the specific intent of the Conven­
tion to grant no authority to and to place no 
responsibility in the legislature with re­
spect to reapportionment. In a clear and 

'clean-cut departure from tradition, all of 
the authority and responsibility for reap­
portionment granted or assigned was 
placed in the Governor, assisted by a Reap­
portionment Board, including the author­
ity to make minor changes in Senate dis­
tricts. In an effort to make the reappor­
tionment provisions as nearly self execut­
ing as possible, the Convention provided 
that the Reapportionment Board should au­
tomatically commence to function after the 
decennial census, without any direction 
from the Governor; that it must submit its 
plan within ninety days and that the Gov­
ernor must proclaim a plan within ninety 
days of receipt from the Board, explaining 
any deviation from the Board's plan. Any 
qualified voter was empowered to resort

12. 243  F .Supp . S73 (D.Vt.l£>64).
13. S e e : R obert B . M cKay , Reapportion­

m en t: The Law  and Politics of Equal 
Representation wberc reapportionment of 
‘ •frozen”  legislative bodies by the legisla-

to the courts to force the Governor to 
perform his reapportionment duties or to 
correct any error in redistricting or reap­
portionment.

Baker v. Carr and Reynolds v. Sims re­
sulted in court declarations in many states 
that one or both of the legislative bodies 
was malapportioned. In almost every in­
stance the state constitution had made no 
provision for reapportioning the "frozen” 
body on an interim basis until the consti­
tution could be amended. Because of the 
wide variations in factual situations, most 
of the court decisions dealing with the 
question of where the authority lay re­
apportion a frozen legislative body on an 
interim basis are not of great assistance.

I t  is significant, however, that in some 
states where reapportionment was a legis­
lative responsibility, the courts have ap­
proved reapportionment by those state leg­
islatures on an interim basis even though 
the respective state constitutions gave no 
specific authority to reapportion the par­
ticular frozen legislative body. Illustra­
tive is Buckley v. H o ff1* decided by the 
United States District Court in Vermont. 
In a previous decision, that court had de­
clared bot*1 the House and the Senate mal- 
apportioncu. The constitution required the 
legislature to reapportion the Senate after 
each United States census, but the House 
was frozen to provide one representative 
for each inhabited town, forever. The 
General Assembly, consisting of the mem­
bers of the Senate and House, was only 
empowered by the constitution to regu­
late the mode of filling vacancies in 
House seats. Without any specific con­
stitutional authority, the General Assem­
bly provided reapportionment plans for the 
Senate and the House which were ap­
proved by the court. The authority of the 
General Assembly to reapportion was no) 
questioned.13

tures o f New  Jersey, Connecticut and 
N orth  D akota , was accomplished even 
though the constitutions gave no such spe­
c if ic  au thority . Pages 20 5 -297 , 3 7 4 -3 7 5  
and 3 9 4 -3 0 0 .
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Legislative Research Agency

130 Seward Street. Suite 218 
Juneau. Alaska 99801-2196

Phone: (9 07 ) 185 -3991  
Fax: (9 0 7 ) 183 -3351

November 20, 1991

MEMORANDUM

TO: Representative Dave Donley

FROM: Gordon S. Harrison, Director

RE: Waiving District Residency Requirements After Redistricting

?) l l i dOW

DEC 4  1991

5
i•=}

Some time ago you asked us to look for electoral laws of other states that 
waive the usual district residency requirements for a period after a 
legislative redistricting. We could not find any at the time,- nor have we 
since seen any reference to existing laws of this kind (although they may well 
exist). However, there appear to be c o n s t i t u t i o n a l  provisions in at least four 
states that relax district residency requirements immediately after 
redistricting. These are mentioned in footnotes to a table on electoral 
qualifications for legislators that appears in the B o o k  o f  t h e  S t a t e s , 1 9 9 0 - 9 1 .  
Also, a constitutional study published prior to the 1970 Illinois 
constitutional convention recommends such a provision. The recommendation was 
apparently favorably received by the convention delegates and voters, as 
Illinois is one of the four states with such a provision.

Attachments

Waiving D i s t r i c t :  _
Leg. R ese a rc h -R e c i d e n c y  Requirements

A f t e r  R e d i s t r i c t i n g
-  " ~'*T8sgS£ggr’' "



Table 3.5
THE LEGISLATORS: QUALIFICATIONS FOR ELECTION

Slate or other 
Jurisdiction

House Senate

Minimum
age

U.S.
citizen
(years)

State 
resident .  

(years)
District
resident
(years)

Qualified
voter

(years)
Minimum

age
U.S.

citizen
(years)

State
resident
(years)

District
resident
(years)

Qualified
voter

(years)
labama.......................... 21 3 (a ) 1 9 9 9 25 3 (a) 1Isska.............................. 21 3 1 * 25 , ,  . * 3 1 krlr.ona............................ 25 k 3 1 • 9 9 25 * 3 Irkansas .................................................................... 21 k 2 1 ★ 25 * 2 1 knlUornl*........................ ID 3 3 1 * 18 3 3 1 k
o lo ra d o ........................ 25 * 1 25 k 1
onnecllcul................... ’ 18 •  •  • •  •  • k ★ 18 I * k
'd aw a re ........................ 24 •  •  • 3 (a ) 1 •  •  . 27 9 9 9 3 (a) 1lo rld a .......................... ; 21 9 9 8 2 k k 21 •  9 9 2 k *corgla............................ 21 ★ (a) 1 25 ★ (a) 1
'awall . . ........................ V  .  18 . . . ' ■ 3 (b) ★ 18 • 3 (b) kl a h o ............................... k 1 * 18 ★ 1 k
Ilnols............................... : 2i k a  •  a 2 (c )

1
.  .  . 21 ★ 9 9 9 2 (c )

1idlana............................ , 21 k 2 . . . 25 ★>wa .............................................................................................. 21 * 1 60 da. 25 ★ 1 60 da.
a n sa i................... 1 . . . 18 ★ * 18 k k
entucky .................................................................... 24 .  •  . 2 (a ) 1 .  ■ . 30 9 9 9 6 ( a ) 1 9 9 9

oulslana .................................................................... 18 2 1 k 18 9 9 9 1 ★
Inlne ....................................................................................... 21 5 - 1 (r) . . . 25 5 1 (r) 9 9 9

U ry lin d ........................ 21 1 (a) 6 mo. (d) k 25 1 (a) 6 mo. (d) +
lassachusetls.............. 18 1 18 9 9 9 5 *
Ilclilgan ( e ) ................. 21 ★ .  . . (b) k 21 ★ . .  ■ (b) k
l ln n e soU ..................... 21 1 6 mo. k 21 .  .  . 1 6 mo. k
Ilsslsslppl..................... 21 •  •  • 4 (a ) •  9 9 * 25 .  •  • a  9 a 4
tlssouri ........................................................................... .  24 1 (0 2 30 1 ( 0 3
Innlana (g )................... 18 I (a) 6 mo. (h) * 18 . . . ! (a) 6 mo. (h) k
cb raska ........................ U U U U U 21 •  •  . .  •  . 1 *
cvada............................ 21 •  • • 1 (a) (b) k 21 .  .  . 1 (a) (b) +
cw Ham psh ire .......... 13 •  •  • 2 * .  .  . 30 .  .  . 7 ( a ) k .  •  .

cw Jersey...................... 21 2 (a ) 1 * 30 4 (a) 1 *
cw Mexico................... 21 ★ 25 .  .  . 9  9 9 + 9 9 9

ew York ..................... 18 * 5 1 (i) . . . 18 * 1 0 ) 9 9 9

orth C aro lina ............ (j) * 1 1 k 25 k 2 (n ) 1 *
nrth D a k o ta .............. 18 9 9 9 1 (b) * 18 •  •  . I (b) +
Iilo(k)............................ 18 1 k 18 1 .  *
'k lahom a ..................... 21 •  • a (b) k 25 .  .  • 9 9 9 (b) *
regon ............................ 21 ★ .  9 . 1 ■ •  • 21 ★ •  9  9 1 .  .  •

ennsylvanla................. 21 •  •  • 4 (a) 1 .  .  . 25 .  .  . 4 ( a ) 1 • •  .

Iiode Island(l)............ 18 •  «  • .  . . •  9 9 ★ 18 . .  . . . . .

‘(b)
*

••ulii C aro lina ............ 21 (b) k 25 *
•tulh D akota (k ,l).. . . 25 * 2 (b) k 25 ★ 2 (b) *
ennessee........................ 21 ★ (a) 1 (b) k 30 ★ 3 1 (b) k
exas................................. 21 * 2 I k 26 ★ 5 1 k
( a h ................................. 25 k 3 6 mo. (b) k 25 * 3 6 mo. (b) k
ermont.......................... 18 2 1 18 2 1
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V

THE LEGISLATORS: QUALIFICATIONS FOR ELECTION-Continucd

Stale or other jurisdiction

House Senate
Minimumage

U.S.citizen(years)
Stateresident(years)

Districtresident(years)
Qualifiedvoter(years) Minimumage

U.S.citizen(years)
Stateresident(years)

District
(years)

Qualifiedvoter(years)
Virginia............................................................................ 21 a  a  a * * 21 a  •  a a  a  a * ■k
Washington................ 18 * a a  a (b) * 18 ★ a  a  a (b) *West Vlrglnla(l).......... 18 . .  , (a) I ★ 25 a  •  • (a) 1 *
Wisconsin.................... 18 . . . 1 (b) ★ 18 a  •  a 1 (b) *
Wyoming.................... 21 * (a) 1 25 ★ (a) 1

DIsl. of Columbia....... U 'J U U u 18 1 . ★ *
American Samoa (1 )., 25 *  (m) 5 1 a  a  a 30 (n) ★ (m) J 1Guam (o ) .................... U U U u U 25 ★ 5No. Mariana islands... 21 a  a  a 3 a  a  a * 25 . . . 5 *Puerto R ico (p ).......... 25 * 2 (a) I (q) ■ .  ■ 30 * 2 (a) 1 (q) a  a  aU.S. Virgin Islands (o ) . U U U U u 21 * 3 *

Note: This (able include! constitutional and statutory provisions.Key:U - - Unicameral legislature; members are called senators, except in District o f Columbia.*  — Formal provision; number of years not specified.. . .  — No formal provision.(a) Additional state citizenship requirement. Alabama, Delaware—three years. Georgia, New Jersey- House, two years; Senate, four years. Mississippi—four years. New Hampshire—seven years. North Caro­lina-two years. Pennsylvania—four years. West Virginia—five years.(b) Must be a qualified voter o f the district; number of years not specified.(c) Following redistricting, a candidate may be elected from any district that contains a part o f the district in which he resided at the time o f redistricting, and reelected if a resident of the new district 
he represents for 18 months prior to reelectlon.(d) I f  the district was established for less than six months, residency is length of establishment o f district.(e) No person convicted of a felony or breach of public trust within preceding 20 years or convicted 
o f subversion shall be eligible.(0  Only if the district has been in existence for one year; if not, then legislator must have been a one year resident o f the districl(s) from which the new district was created.(g) No person convicted of a felony is eligible to hold office until final discharge from slate supervision.

(h) Shall be a resident o f the county if it contains one or more districts or of the district If it contains all or parts of more than one county.(I) After redistricting, must have been a resident o f the county in which the district Is contained for one year Immediately preceding election.(j) A conflict exists between two articles of the constitution, one specifying age for House members (i.e., “ qualified voter of the state") and the other related to general eligibility for elective office (i.e., "every qualified voter . .  . who is 21 years of age . . . shall be eligible for .lection").(k) No person convicted o f embezzlement of public funds shall hold any office.(I) Disqualification for bribery. In South Dakota and West Virginia, disqualification also Tor perjury or other infamous crimes. In American Samoa, also for felony.(m) Or U.S. national.(n) Must be registered matal.(o) Disqualification for felony or crime involving moral turpitude unless person received pardon restoring civil rights.(p) Read and write the Spanish or English language.(q) When there is more than one representative district In a municipality, residence in the municipality shall satisfy this requirement.(r) Must be district resident at time of nomination.
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Foreign  E m ploym ent: "12 proh ib it legislators to hold a jo b  w ith  a foreign 
cou n try ."

Federal E m ploym ent: "'13 forbid leg islators to hold a jo b  w ith  the national 
g ov ern m en t."

State E m ploym ent: "38  state that leg islators shall hold n o p os ition  u nder the 
state govern m en t."

C ounty  E m ploym ent: "3  forbid leg isla tors to h old  a position  svith a county 
g overn m en t."

M u n icip a l E m ploym ent: "3 ban legislators from  em ploym ent by m u n icipa l­
ities.”

(State C onstitu tional Provisions A ffe c t in g  Legislatures 19-20 (M ay 19G7))

In  the Citizens Conference tabu la tion , Illino is is included under the 
first three categories but not under the last two.

The United States Constitution provides:
" N o  Senator or Representative shall, d u r in g  the T im e  for w hich  lie was elected, 

he a p p o in ted  to any civil Office u nder the A u th ority  o f  the U n ited  States, which 
shall have b een  created, o r  the E m olu m en ts  w h ereof shall have been  encrcasetl 
du rin g  such tim e; and  no Person h o ld in g  any Office tinder the U n ited  States, 
shall be a M em ber o f  either House d u r in g  h is  C on tin uan ce  in O ffice ." (art. I, §G.)

The Model State Constitution is silen t on dual office holding.
Dual Office Holding (General): A bou t a dozen states prohib it state 

officers from  holding offices, usually o f trust o r profit, under any foreign 
government. In several o f these states, the prohibition also runs to any 
other state government. Approximately 18 states extend the same p ro ­
hibition to United States offices, frequently with exceptions. The most 
common is fo r service :n the N a tiona l Guard. A few states exclude 
postmasters, but usual'y only those above a maximum compensation. 
Some 15 states prohibit, in greater o r lesser degree, dual office holding 
within the state.

The United States Constitution prohib its any office bo lder from ac­
cepting any "present, emolument, office, o r title, o f any kind whatever, 
from any king, prince, or foreign state’ ’ w ithout the consent o f Congress. 
The Constitution also prohibits the President from receiving arty emolu­
ment from any state. The Model State Constitution is silent on the 
subject.

Comment

Age, Residency, Citizenship: In view o f  the fact that, under the United 
States Supreme C ourt’s "one man-one vote”  rule, regular redistricting 
will have to take place, consideration shou ld be given to the problem 
o f the legislator who finds that, a lter redistricting, his residence has been 
separated from  the geographical area which he used to represent. I f  
such a legislator wishes to run for re-election, he has at least one problem 
and possibly two. He has to run in a new district where he may not be 
well known and he may be faced with runn ing against a legislator who



lias always been in the new district and is well known. In tbe proposed 
I!)(i7 New York Constitution this eventuality was covered, though it must 
lie conceded that the drafting problem was most complex. T h e  proposed 
provision read as follows:

"E ve ry  m em be r o f  the leg is la tu re sh a ll be at least twenty-one yea rs o ld  and 
eligib le to  vo te  in this state, l i e  sh a ll have been dom iciled in the state fo r  the 
three years p reced ing  his election and fo r  the twelve months p re ced in g  his 
election in  his leg is la tive district. I f ,  how ever, any red istricting p la n  fo r  senate 
»r assem b ly has been certified pu rsu an t to section two o f this a r t ic le  since the 
last g en e ra l e lec tion  fo r  the leg is la tu re , he sha ll have been d om ic i le d  fo r  the 
twelve m on th s  p receding his e lec tion  in a county in which a l l o r  p a rt o f  the 
new d is tr ic t is located o r  in a coun ty con tiguous to such d istrict i f  such d istrict 
lie com posed  o f  a whole county and a l l  o r  p arts o f  another coun ty  o r  coun ties ."

7J.cn/ Office Holding: This subject, as well as the related problem  of 
conflict o f  interest, was strong in the minds o f the delegates to the 1870 
Convention. One o f the results o f this concern was a p ro life ra tion  of 
diircrent provisions. (In  addition to Sec. 3, see Secs. 15 and 25 o f this 
Art., infra, pp. 176 and 230; See. 5 o f Art. V and Sec. A o f A rt. V I I I ,  infra, 
pp. 267 and *109.) Consideration should be given to consolidating such 
provisions as are to be retained in one section or, iT legislators arc 
to be treated differently from other government officials, then in two 
sections. (F o r some policy considerations on this subject, see the Com­
ment on Sec. 15, infra, p. 177-8.)

D isq u a lifica tion  f o r  Crimes

Sec. A. N o  person who has been , o r  h e rea fte r sha ll be conv ic ted  o f  b ribery , 
p e r ju ry  o r  o th e r in fam ous crim e , n o r  any person who has been  o r  may be a 
co lle c to r o r  h o ld e r o f  pub lic  m oneys, who sh a ll not have accounted fo r  and paid 
over, ac co rd ing  to law, a ll such m oneys due from  him , sha ll be e lig ib le  to the 
G ene ra l A ssembly , o r  to any office o f  p ro fit  o r  trust in this State .

H istory
The 1818 and 1818 Constitutions contained comparable provisions 

concerning paying over public moneys due, anti contained provisions 
giving the legislature " fu ll power to exclude from the priv ilege o f . . . 
being elected any person convicted o f bribeiy, perjury o r any other in­
famous crime." (The word "any" before "other" was om itted in 1818.) 
In the 1870 Convention, the proposal as originally ofTered changed the 
part concerning convicted persons from  power to exclude by law to a 
command to the legislature to exclude. A delegate suggested that the Con­
vention ought to make the decision and be done with it. Accordingly, an 
amendment was offered embodying the suggestion. (Debates 572.) The 
amendment was accepted and the Committee on Revision and Adjust­
ment combined it with the proposed section on accounting fo r public



This report focuses on the role that independent 
redistricting commissions play in the state legislative 
redistricting process. It does not deal with reapportionment. 
Redistricting and reapportionment, while often used 
interchangeably, a r e  two different things. Reapportionment is 
the process of al l o t t i n g  the seats of a legislative body among a 
given number of units. Redistricting is the redrawing of the 
boundary lines after the number of seats has been allotted 
through reapportionment.

Goals

While independent commissions are a relatively n e w  phenomena, 
this report describes what caused their creation, t h e i r  roles in 
redistricting today, and the advantages and disadvantages of 
using an independent redistricting commission.

INTRODUCTION

HISTORY/BACKGROUND

The history of legislative redistricting has b e e n  one of the 
legislature itself do i n g  the redistricting.1 Since the formation 
of the nation, legislatures have redistricted t h e mselves based on 
a variety of criteria and they had free reign to d o  so in 
whatever manner t h e y  pleased.

As a result, p r i o r  to thirty years ago, there w e r e  several 
examples of districting plans based on malapportionment. The m o s t  
common was where a small minority of the population could elect 
a majority of the lawmakers based on districting p l a n s  that held 
an overwhelming ru r a l  bias.

Such a case e x i s t e d  in Missouri. Before the c o u r t s  stepped 
into the redistricting arena, the Missouri Constitution 
guaranteed every county, regardless of population, at least one 
seat in the House o f  Representatives. The result w a s  that in 
1965, 82 rural counties, which contained less than one-fifth of 
the state's total population, controlled a majority of seats in 
the hou s e . 2 The v o t e  of the rural voter carried m o r e  clout than 
that of the urban dweller.

Redistricting Changes

In the early 1960s, the United States Supreme C o u r t  
intervened in the r e districting process to change the rules of 
how a legislature c o u l d  redistrict. Starting with the case of 
Baker v. Carr (1962), where the Supreme Court held t h a t

1. "Independent Commissions: The Next Step in the 
Reapportionment R e v olution?" McGehee, John Michael, p. 2.
2. Reapportionment Politics: The History of Redistricting ir\ 
the 50 Stat e s , p. 181.

1



redistricting plans could be challenged in court, the methods of 
legislative redistricting began to change drastically. Later 
cases include Gray v. Sanders (1963), which established the "one .a
man, one vote" rule, and Reynolds v. Sims (1964), which declared 
that the constitutional standard of equal protection required 
that both houses of a bicameral state legislature had to be 
reapportioned, and therefore redistricted, on a population basis.
The Supreme Court ruled that the equal protection clause of the 
Fourteenth Amendment to the Constitution meant that every 
person's vote had to have equal weight. Chief Justice Warren 
wrote, "An individual's right to vote for state legislators is 
unconstitutionally impaired when its weight is in a substantial 
fashion diluted when compared with votes of citizens living in 
other parts of the state."3 Therefore, the only practical way to 
have equality in voting strength was to have population equality 
between districts.

With the major changes brought about' by the court decisions 
mandating population equality as the dominant factor in 
redistricting, gerrymandering was brought to the forefront of the 
redistricting process. A gerrymander is defined as the process 
of drawing districts with odd shapes to create an unfair partisan 
advantage.4 The party in power, seeking to maintain its majority 
in the legislature, creates districts that favor the election of 
a candidate from its party. While the political gerrymander 
enrages the opposing party and disturbs the proponents of "good 
government," the plans have withstood legal challenges, with the 
courts saying that redistricting is a political decision that 
should be handled in the political arena. (However, this may 
change with the recent Supreme Court decision, Davis v. Bandemer 
(1986), which held that a redistricting plan resulting from a 
partisan gerrymander is now a justiciable i s s u e ) .

The result of these changes is that legislative redistricting 
has been turned on its head. All plans now must consider 
equality of population as the major factor in any redistricting 
plan and the court has demonstrated that it is willing to step in 
and take part in the redistricting process. In addition, 
legislatures have the ability to gerrymander districts, which 
gives them a powerful, and many would say unfair, tool in the 
redistricting process. These changes have resulted in the 
opening up of a brave new world of redistricting which bares 
little resemblance to the redistricting of prior years.

Independent Commissions

A new option coming out of the redistricting upheaval of the 
1960s was the use of an independent redistricting commission.
While a few states used one before the 1960s, their existence 
expanded after the redistricting revolution. Many states saw the

3. Reynolds v. Sims
4. Wattson, Peter S. "How To Draw Redistricting Plans That Will 
Stand Up In Court." p. 2.

2



new problems that existed with the legislatures developing 
redistricting plans and decided that it was impossible for a 
legislature to draw a fair plan. These states opted to remove 
redistricting from the hands of the legislature and place it in 
the care of an independent redistricting commission. The 
commission was free of the legislature and it had the sole 
responsibility for redistricting. The hops was that the 
establishment of an independent commission would fix the 
perceived problems of th6 redistricting process.

Commission creation developed with the intention of having a 
disinterested body draw up the redistricting plan. One of the 
major causes of a gerrymander is that the legislators drawing up 
the plan have a direct interest in its operation. They create 
the districts that regulate upcoming elections. The worry is that 
incumbents will sculpt districts that best suit their desires to 
be re-elected, rather than develop districts that will be fair 
and competitive. The general feeling is that the gerrymander 
subverts the democratic process. It is hoped that independent 
commissions will make redistricting a technical and scientific 
exercise and eliminate the partisanship and gerrymandering that 
exist when the legislature is in charge of promulgating the 
redistricting plan.

While the independent commission is the more popular name for 
this redistricting body, some states have chosen to form an 
independent redistricting board. Despite the difference in the 
name, both have the same function: to redistrict the state
independent of the legislature.

REDISTRICTING COMMISSIONS IN THE STATES

Today, eighteen states use independent redistricting boards 
or commissions in some manner. Of those eighteen, nine have 
given the commission the responsibility for developing the 
redistricting plan, thereby totally removing the legislature from 
the redistricting process; four states use commissions to advise 
the redistricting authority; and five states use them as backups 
in case the redistricting authority fails to act by a certain 
deadline. Here are some charts that briefly describe their 
composition and deadlines.



INITIAL REDISTRICTING COMMISSIONS: STATE LEGISLATIVE PLANS

sim
IVWS4I

Montana

0~«>

• vftf«ylvan«

V.\uKmg!on

fiou

Develop
■ plan

0«v»lop
■ plan

Develop 
■ plan

Develop 
■ plan

Develop 
■ plan

Develop 
■ plan

Develop 
•  plan

D«vak>f> 
•  plan

Davalop
apian

HUM BE* Off HLECTION lt£OUIREUirWT»
MEHISat
1 C om rM a i la tha governor, secretary ofeUSe, and lha

aftomey gtnera!

11 -leg(stature selects 4 (speaker of rhe house, hrxw* minority leader,
tanala majority and minority leaden, or thair rislegdei|

-Governor selects 3 
>Judlelaiy eeledt 4 
-Maximum ol 4 from lha legislature 
•Maximum o16 horn lha tame poWieal party 
•Each congreseionaJ dldrid mud have al lead 1 person, but no 
more than 4 people representing C on Ihe nommtoefon 
•Al iaatl 1 member mud live mad of lha ecoUnenlal dMda

re^msa »nrm.t>cApuHt pwm.pwi.iNE
PATE
none Med by February 1 , 1 M 1 plan becomee offkJef

3 0  deryt after I  Is Wad

byAuguett.tSU to days after the U n n i t r K ^
Mlabfatyoflhe 
oanaue data, or after 
tie termallon ol Ihe 
oommKea, whichever 
to Mar

•Pinidenl ol the eenale lair is 2
•Speaker ofIhe house (elects 2
•Minority eenale party (elects 2
•Minority house party selects 2
•These t  select Iht Bth member, who to the chair
-No commission member may run lor tha legislature in tha two
elections following redistricting

by March 1, tOSt K  days after the 130 days after
commission forme commission 

formation

House-18 -There are No separate ledidricling commMeet
Senate-tO -Governor picks one person ttpm each list of two submitted by the

two main political parties in tech congressional district to 
form tha house committee
•Governor picks S people horn No Hsts ot 10 submitted by the two 
major political parties In Iht dais to form the eenale committee 

-No commission member may hold office In the legislature 
tor 4 years after redistricting

sffthin 80 days ot 
the census date
becoming i

3 months after the 
commission forme

•  months after 
formation

-Majority and minority leaders ofboth houses oI  the legislature
each select on# member
•Those 4 salad a 3th. who it tha chair
•< the 4 cannot select a Slh within 20 days, than a maJorT1 of tha 
supreme court will sated tha chair 
•Members cannot be public offidato
•Members cannot run for public office in the two yet> uftvr ttv» 
completion ol r r lid  riding

tha legisldh* Tha commission mud 30 days aftur tha
session after tha give tha plan to tha plan to returned by u«
census dslato legislature at tha Brd tsgtaldure
■reliable regular session tftar

Its appointment

10 •Ths chairs ol lha two major parties salad S members each 
•* these 10 members cannot dev*lop e plan In the allotted time, 
the chief Judiee ot the dale supreme court win appoint an 
11lh member

December 1, two February 1 ,1861,or The Intlal deadline,
one month after the or one month after ti-r. 
eeneut data becomea 11th member to pic*., 
available

Board Is lha govamot, auditor, secretary erf data, and two Between August 1
people aeleded by tha legiilaliv* leaden of each major political andOdobarl,
party 1801

October 3,1801

-Majority end minority leaders oI the legislative houses each 
salad 1 member 
•These 4 salad a Slh lo chair
•* they fail lo do so within 43 deyi, a majority of tha alalt 
aupreme court will eeled Ihe Slh member 
•The chair cannot be •  public official

none Med 80 days after the 30 days after the U .
availability cl the public exception in..
census dats or afttr (tied against the
commission formation. Initial plan 
whichever to later

4 -Majority and minority leaders of the house and senate each January 31, 18 0 1 non# Mad January 1,1802
aaled ooe
•These 4 seled e non-voting Bth to chair the commiseion 
•If they fail lo do so by January 1,1881, the stale supreme court 
will seled Ihe Sth by February 3,1801 
-No commission msmtrer may be i  public official

4



ADVISORY COMMISSIONS: 8TATF LEGISLATIVE PLANS
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BACKUP COMMISSIONS: STATE LEGISLATIVE PLANS#
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Of the eighteen states, half use commissions to develop the ^
entire plan, four use commissions to advise the redistricting 
authority, and five have commissions to redistrict only if the 
legislature fails to redistrict by its deadline. The commissions 
that promulgate a redistricting plan have the most power because 
the legislature has been removed from the redistricting process.
The advisory commissions are influential only to the extent that 
the redistricting authority listens to them. The commissions 
that draw up an initial plan are more powerful than those that 
draw no plans. The backup commissions only comes into play after 
the legislature fails to enact a plan. They act as a safety 
valve, providing the state another opportunity to redistrict 
before the court system becomes involved.

Composition

The number of commission members ranges from three in 
Arkansas to eighteen in Missouri. Even though the numbers span 
this wide range, commissions and boards separate into two basic 
catagories: "small" and "large." The small commission has less 
than six members while the large commission has more than eight 
members. A small commission has an advantage in that it should 
have an easier time developing a plan because it has fewer people 
that have to reach agreement. Its disadvantage comes from the 
fact that with the fewer members it has, the fewer viewpoints 
that are represented. A  large commission benefits from the fact 
that many viewpoints are represented on the commission.
Technically, the more viewpoints on the commission, the better 
represented the people of the state will be in the redistricting 
process. Some states [Alaska, Colorado, and Missouri (senate)] 
write this into law by requiring that each segment of the state 
be represented on the redistricting commission. That way, the 
viewpoints of the whole state, rather than just one segment, are 
represented on the commission. The drawback of a large 
commission is that with more people, it is harder to get them all 
to agree on a plan.

These commissions m a y  not be as independent as they appear.
Even though commissions were established to be independent of 
legislatures, certain legislators hold great influence over their 
formation. Of the nine states that have commissions which 
develop the plan, six commissions have members who are either 
legislators or chosen by the legislature. Of the three states 
remaining, two of them have their composition dictated by the 
executive branch and only one commission, New Jersey, has its 
composition determined by a group outside of the direct political 
process. But even in that case the members are determined by the 
heads of the two major parties, so the influence is shifted from 
members of the government to the political parties themselves.
Very likely, the result is that these independent commissioners 
will be tied to the political agenda of the people who select
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them and that greatly restricts the independence of the 
commission.

Direct Comparison

While eighteen states choose to use commissions in some form, 
most states leave redistricting responsibilities with the 
legislature. By no means is there a consensus, on the 
effectiveness of these commissions. M a n y  good, government groups, 
such as Common Cause, feel that commissions are the best way to 
redistrict; while other interests feel that commissions are 
u n n ecessary and anti-democratic. The use of an independent 
commission has many pros and cons. Here is a brief summary of 
both sides;

PROS

-An ideal redistricting plan 
is drawn b y  a body that 
has no direct stake in the 
final outcome

-A comm i s s i o n  takes the 
politics out of an extremely 
political and divisive issue, 
and the process would become 
scientific and technical, 
ther e b y  enabling a fair plan 
to be dr a w n

-Commissions are more 
willing to create a plan 
where the districts would be 
more balanced, thereby 
allowing for competitive 
elections

-Commission creation serves 
the pub l i c  interest and 
its operation is in the best 
interests of good 
government

-Incumbents who redraw the 
political m a p  are made the 
judge and jury; and are thus 
susceptible to exploiting 
this conflict of interest, 
which undermines the 
democratic process

CONS

-The reliance on a commission 
assumes that the public has 
little ability to look out for 
its own interest

-Redistricting will always be a 
political issue. It is not 
possible to take the politics 
out of it. Therefore, the 
legislature, which is best 
equipped to deal with political 
issues, should redistrict

-Commissions are anti-democratic 
in their nature and less 
accountable to the public than 
the legislature

-Bipartisan commissions will 
inevitably feel the strains of 
partisan discord. Therefore, 
the process should be left to 
the legislature, which is 
designed to deal with 
partisanship

-Pluralism requires that policy 
be created by the give and take 
of groups in competition. By 
creating a commission, pluralism 
is undermined
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-Commissions reduce the 
need for court intervention 
because the plans they draw 
will be fair to start with

-As long as legislatures 
redistrict, the specter of a 
gerrymander will hang over any 
plan drawn. The only way to 
eliminate the gerrymander is 
to have an independent 
commission redistrict

-Redistricting is not a 
perfectible exercise. Conflict 
will exist, so the best that can" 
be done is to manage the 
conflict through the legislature

-While the idea of a gerrymander 
is distasteful to most people, 
giving redistricting to a 
commission may be going a step 
too far. The court system is a 
sufficient check on the 
temptation for the legislature 
to gerrymander

PERFORMANCE TEST 

Purpose

One w a y  to judge whether or not usi n g  an independent 
redistricting commission is better than having the legislature 
redistrict is to see how effective each method has been. This is 
done by judging whether or not the redistricting authority in 
each state has lived up tc its redistricting expectations. Those 
that meet expectations are rated as "successful11 and those that 
have not are judged as failing. This test judges successes to be 
only those states who meet the strict criteria of a redistricting 
success. Those that do not meet these criteria will be 
classified as hav i n g  failed to successfully redistrict.

Methodology

Host states conduct legislative redistricting every ten 
years, after the data from the Federal Census becomes available. 
The results of the redistricting process in the 1970s and 1980s 
are used to judge the effectiveness of a state's redistricting 
body. A success is achieved vhen the body responsible for 
legislative redistricting develops the final plan without any 
interference fram an outside force (i.e. the court system); and 
that final plan is the one that lasts through the decade. A 
failure is any state whose legislative redistricting is done by a 
group other than the one that was originally responsible for it 
(i.e. a backup commission developing a plan after the legislature 
fails to enact o n e ) ; or if a body outside of the redistricting 
process forces the redistricting authority to alter its final 
plan (i.e. the court system overturning a plan and forcing the 
redistricting authority to draw a new o n e ) . This test only 
considers 48 states because the redistricting power in Alaska and 
Maryland rests w i t h  the governor. In the two decades, these are 
the results:



LEGISLATIVE SUCCESSES

Connecticut
Delaware
Florida
Georgia
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Massachusetts (house) 
Mississippi 
Nebraska (unicameral) 
Nevada
New Hampshire 
N ew York 
Noith Dakota 
Oklahoma
Rhode Island (house) 
South Carolina (house) 
Utah 
Vermont
Virginia (senate) 
Washington 
West Virginia 
Wisconsin 
Wyoming

i 9 M £ 1 2 Z & B 5

Arizona
Colorado
Delaware
Florida
Georgia
Idaho
Illinois
Indiana
Kentucky
Massachusetts
Nebraska (unicameral)
Nevada
New Hampshire 
New York 
North Carolina 
Oklahoma 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas (house)
Utah
Vermont
Virginia (house)
West Virginia
Wisconsin
Wyoming

1 9 8 0 s *
House plan success rate: 66% (25 of 38)
Senate plan success rate: 62% (24 of 39)
Overall success rate: 64% (49 of 77)

1970s
House plan success rate: 67%% (26 of 39)
Senate plan success rate: 63% (25 of 40) 
Overall success rate: 65% (51 of 79)

5. All data on the 1970s comes from "Independent Commissions:
The Next Step in the Redistricting Revolution?” by John Michael 
McGehee
♦Percentages are formulated by dividing the number of total plans 
into the number of successful plans. In 39 states, there are 77 
plans (Each state must draw a house and a senate plan, with the 
exception of Nebraska, which is unicameral)



STATE

1980s
Colorado 
Missouri 
Montana 
New Jersey 
Ohio
Pennsylvania

1970s
Arkansas 
Hawaii
Missouri (senate)
Montana 
Ohio
Pennsylvania 

l-gfi-QS
Commission/Board success rate: 67% (12 of 18)

1970s
Commission/Board House success rate: 63% (5 of 8)
Commission/Board Senate success rate: 75% (6 of 8)
Combined commission/board success rate: 69% (11 of 16)

LEGISLATIVE F A I L U R E 8

STATE CAUSE OF FAILURE

1980s
Alabama Justice Department forced two redraws
Arizona District Court overturned both plans
California Voters rejected initial plan in 1982
Idaho Court overturned both plans
Illinois Legislature failed to act by the deadline
Massachusetts Court overturned plan

(senate)
Minnesota Legislature failed to meet the deadline
New Mexico Court forced a redraw
North Carolina Court forced a redraw
Oregon Court forced a redraw
Rhode Island Court forced a redraw

(senate)
South Carolina Court forced a redraw

(senate)
South Dakota Court forced a partial redraw

COMMISSION BPCCEB8ES

REDISTRICTING
AV.THQR m

Commission
Commission
Commission
Commission
Board
Commission

Board
Commission
Commission
Commission
Board
Commission
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Tennessee Court forced a redraw
Texas Court forced a redraw after the 1982 election
Virginia (house) Court forced a redraw

House failures: 34% (13 of 38)
Senate failures: 38% (15 of 39)
Overall failure rate: 36% (28 of 77)

1970s
Alabama
California
Connecticut
Iowa
Kansas
Louisiana
Maine
Minnesota
Massachusetts
New Mexico
North Dakota
Oregon
Texas (senate) 
Virginia (senate) 
Washington

Court drew the plan
Court drew the plan
Legislature failed to meet deadline
Court drew the plan
Court drew the plan
Court forced a redraw
Court drew the plan
Court drew the plan
Court drew the plan '
Court forced a redraw
Court drew the plan
Court forced a redraw
Legislature failed to meet deadline
Court drew the plan
Court drew the plan

House failures: 33% (13 of 39)
Senate failures: 37% (15 of 40)
Overall failure rate: 35% (28 of 79)

COMMISSION FAILUIUJ8

STATE R E D IS T R IC T IN G
AUTHORITY

1980s
Arkansas Board

Hawaii Commission
Michigan Commission

Commission failures: 33% (3 of 9)

1970s
Michigan Commission
Missouri Commission

(house)
New Jersey Commission

C o m m i s s i o n  f a i l u r e :  31% (5  o f  16 )

CAUSE OF F A IL U R E

Court forced a partial 
redraw in 1989 

Court overturned plans 
Court ruled the commission 

was unconstitutional, so it 
drew the plan

Court drew plan 
Court drew plan

C o u r t  f o r c e d  a  r e d r a w
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T h e  d a t a  s h o w s  t h a t  t h e  r a t i n g s  a r e  s t a b l e  fr o m  o n e  d e c a d e  t o  ^  
t h e  n e x t .  C o m m i s s i o n s  h a v e  a s l i g h t l y  b e t t e r  p e r c e n t a g e  p o i n t  
r a t i n g  t h a n  d o  l e g i s l a t u r e s .  O n  a v e r a g e ,  f o r  e v e r y  t h r e e  p l a n s  
t h a t  a c o m m i s s i o n  draws, i t  s u c c e e d s  on s l i g h t l y  m o r e  t h a n  two.
F o r  e v e r y  t h r e e  p l a n s  t h e  l e g i s l a t u r e  d r a w s ,  it s u c c e e d s  on  
s l i g h t l y  l e s s  t h a n  two. O v e r a l l ,  it  a p p e a r s  t h a t  no  m a t t e r  w h o  
d o e s  t h e  r e d i s t r i c t i n g ,  t h e  o v e r a l l  s u c c e s s  r a t e  p e r c e n t a g e  w i l l  
h o v e r  i n  t h e  m i d - s i x t i e s .

T h e s e  s t a t i s t i c s  d e a l  w i t h  j u s t  t w o  r o u n d s  of r e d i s t r i c t i n g .
W h i l e  t h e  s t a t i s t i c s  s h o w  t h a t  c o m m i s s i o n s  a n d  l e g i s l a t u r e s  h a v e  
h a d  a b o u t  t h e  s a m e  s u c c e s s  r a t e  in t h e  p a s t  (about t w o  o u t  of  
t h r e e ) , t h a t  c o u l d  c h a n g e  d r a s t i c a l l y  i n  t h e  n e x t  r e d i s t r i c t i n g  
p e r i o d .  T h e  e x i s t e n c e  of c o m m i s s i o n s  h a s  b e e n  b r i e f  a n d  it w i l l  
t a k e  m o r e  r e d i s t r i c t i n g  r o u n d s  b e f o r e  t h e i r  s u c c e s s  r a t e  c a n  b e  
d e f i n i t i v e l y  judged. T h e  b e s t  o n e  c a n  d o  n o w  is l o o k  a t  t h e  d a t a  
a n d  f o r m  s o m e  p r e l i m i n a r y  c o n c l u s i o n s .

Summary

C O N C L U S I O N

C o m m i s s i o n s  w e r e  c r e a t e d  in t h e  h o p e  o f  r e f o r m i n g  t h e  
r e d i s t r i c t i n g  p r o c e s s ,  h o w e v e r  t h e r e  a r e  p r o s  and c o n s  t o  u s i n g  
t h e s e  c o m m i s s i o n s .  T h e r e  is n o  e v i d e n c e  t h a t  c o m m i s s i o n s  a r e  
f r e e  o f  t h e  e v i l s  of g e r r y m a n d e r i n g ,  n o r  d o e s  the p e r f o r m a n c e  
t e s t  s h o w  t h a t  o n e  r e d i s t r i c t i n g  m e t h o d  o u t p e r f o r m s  t h e  other.
T h e  j u r y  r e m a i n s  o u t  as t o  w h e t h e r  o r  n o t  i n d e p e n d e n t  l e g i s l a t i v e  
r e d i s t r i c t i n g  c o m m i s s i o n s  a r e  t h e  w a y  t o  go.

T h e  r i s e  in t h e  c r e a t i o n  o f  i n d e p e n d e n t  r e d i s t r i c t i n g  
c o m m i s s i o n s  c a m e  o u t  o f  t h e  d e s i r e  t o  c o r r e c t  the p r o b l e m s  t h a t  
e x i s t e d  i n  r e d i s t r i c t i n g  w h e n  t h e  l e g i s l a t u r e  d i d  it. H o w e v e r ,  
e v e n  i f  a s t a t e  o p t s  t o  u s e  an  i n d e p e n d e n t  c o m m i s s i o n ,  t h e s e  
p r o b l e m s  m a y  r e m ain. T h e r e  a r e  o t h e r  f a c t o r s  t h a t  i n f l u e n c e  t h e  
r e d i s t r i c t i n g  p r o c e s s  r e g a r d l e s s  o f  w h a t  t h e  r e d i s t r i c t i n g  
a u t h o r i t y  is. T h e  m a i n  f a c t o r  is t h e  c o m p o s i t i o n  o f  t h e  s t a t e ' s  
p o p u l a t i o n .  A  s t a t e  w i t h  a h o m o g e n o u s  p o p u l a t i o n  s h o u l d  h a v e  a n  
e a s i e r  r e d i s t r i c t i n g  j o b  t h a n  a s t a t e  w i t h  a h e t e r o g e n e o u s  
p o p u l a t i o n .  H e t e r o g e n e i t y  c a n  a r i s e  f r o m  d i f f e r e n c e s  in 
e t h n i c i t y ,  p o l i t i c a l  a f f i l i a t i o n ,  a n d  g e o g r a p h y .  S t a t e s  w i t h  
s u c h  a d i v e r s i t y  in p o p u l a t i o n  w i l l  e n c o u n t e r  r e d i s t r i c t i n g  
c o n t r o v e r s y  n o  m a t t e r  w h a t  t h e  r e d i s t r i c t i n g  a u t h o r i t y  is. 
R e d i s t r i c t i n g  is t h e  p r o c e s s  o f  d r a w i n g  lines. W h e n  m a n y  g r o u p s  
n e e d  t o  b e  c o n s i d e r e d ,  t h e  p r o c e s s  o f  d r a w i n g  a l i n e  w i l l  g i v e  a n  
a d v a n t a g e  t o  o n e  g r o u p  o v e r  a n o t h e r .  N o  p l a n  c a n  s a t i s f y  
e v e r y o n e  b e c a u s e  t h e r e  w i l l  a l w a y s  b e  s o m e  g r o u p  w h o  f e e l s  t h a t  
t h e  r e d s t r i c t i n g  p l a n  is u n f a i r .  S t a t e s  m u s t  b e  c a u t i o u s  a n d  
r e a l i z e  t h a t  r e d i s t r i c t i n g  p r o b l e m s  m a y  n o t  be c o n t r o l l a b l e  b y  
t h e  r e d i s t r i c t i n g  a u t h o r i t y .  T h e  c r e a t i o n  o f  an  i n d e p e n d e n t  
c o m m i s s i o n  m a y  n o t  c u r e  t h e  r e d i s t r i c t i n g  p r o b l e m s  t h a t  e x i s t  
w i t h i n  a state.
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Legislati ve Apportionment Article VI

Section 4 - Method.
Reapportionment shall be by the method of equal proportions, except 
that each election district having the major fraction of the quotient 
obtained by dividing total civilian population by forty shall have one 
representative.

Section 5 - Combining Districts.
Should the total civilian population within any election district fall below 
one-half of the quotient, the district shall be attached to an election 
district within its senate district, and the reapportionment for the new 
district shall be determined as provided in Section 4 of this article.

Section 6 - Redistricting.
The governor may further redistrict by changing the size and area of 
election districts, subject to the limitations of this article. Each new 
district so created shall be formed of contiguous and compact territory 
containing as nearly as practicable a relatively integrated socio-economic 
area. Each small contain a population at least equal to the quotient 
obtained by dividing the total civilian population by forty. Consideration 
may be given to local government boundaries. Drainage and other 
geographic features shall be used in describing boundaries wherever 
possible.

Section 7 - Modification of Senate Districts.
The senate districts, described in Section 2 of Article XTV, may be 
modified to reflect changes in election districts. A district, although 
modified, shall retain its total number of senators and its approximate 
perimeter.

Section 8 - Reapportionment Board.
The governor shall appoint a reapportionment board to act in an advisory 
capacity to him. It shall consist of five members, none of whom may be 
public employees or officials. A t least one member each shall be 
appointed from  the Southeastern , Southcentral, C entral, and 
Northwestern Senate Districts. Appointments shall be made without 
regard lo political affiliation. Board members shall be compensated.



Article X IV

\

Apportionment Schedule 

Article X T V

A pportionm ent Schedule 

Section 1 • Election Districts.
Members of the house of representatives shall, according to the reappor 
tionment proclamation of the governor, dated February 15, 1984, b< 
elected from the election districts and in the numbers shown below:

Election Number of
District Name of District Representatives

1 Ketchikan-Wrangell-Pctersburg 2 (Seats A  &  B)

2 Inside Passage 1
3 Paranof-Chichagof 1
4 Juneau , 2 (Seats A  &  B)
5 Kenai-Cook Inlet 2 (Seats A  &  B)

6 Prince William Sound 1
7 North Kcnai-South Anchorage 1
8 Campbcll-Hillside 2 (Scats A  &  B)
9 Tumagain-Sand Lake 2 (Seats A  &  B)
10 Mid-Town 2 (Seats A  &  B)
11 Spenard 2 (Seats A  &  B)
12 Downtown 2 (Seats A  &  B)
13 Elmendorf AFB-Mountain View 2 (Seats A  &  B)
14 South Muldoon 2 (Seats A  &  B)
15 Chugiak-Eagle Rivcrs-Ft. Richardson 2 (Scats A  &  B)
16 Matanuska-Susitna 2 (Seats A  &  B)

17 Interior Highways 1
18 Southeast North Star Borough 1
19 Outer Fairbanks 1
20 Fai-banks City 2 (Scats A  &  B)

21 West Fairbanks 1
22 North SIopc-Kotzebue 1
23 Norton Sound 1
24 Interior Rivers 1
25 Lower Kuskokwim 1
26 Bristol Bay-Aleutian Islands 1
27 Kodiak-East Alaska Peninsula 1
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In all two member house districts candidates will run for designated seats 

indicated by Scat A  and Seat B. Candidates will file for one of the 

available seats. Each qualified voter in the district may cast one vote for 

their choice among the candidates for each seat The candidate receiving 
the greatest number of votes cast for each seat is elected.

Section 2 - Senate Districts.
Members of the senate shall, according to the reapportionment 

proclamation of the governor, dated February 15,1984, be elected from 
the election districts and in the numbers shown below:

Senate Number of

District Composed of Election Districts Senators

A Ketchikan-Wrangcll-Pctersburg 1

B InsidePassage-Baranof-Chichagof 1

C Juneau 1

D Kenai-Cook Inlet 1

E Prince William Sound-North Kenai- 

South Ancborage-Matanuska-Susitna

2 (Scats A  &  B)

F Campbell-Hillsidc-Mid-Town 2 (Seats A  & B )

G Tumagain-Sand Lake-Spenard 2 (Seats A  &  B)

H  ' D o w n  town-Elmendorf AFB- 

Mountain View

2 (Seats A  &  B)

I Muldoon-Chugiak-Eagle Rivcr- 

Fort Richardson

2 (Seats A  &  B)

J Interior Highways-Southeast- 

North Star Borough

1

K Outer Fairbanks-Fairbanks City- 

West Fairbanks

2 (Seats A  &  B)

L North SIope-Kotzebuc-Norton Sound 1

M Interior Rivers-Lower Kuskokwim 1

N Bristol Bay-Aleutian Islands- 

Kodiak-East Alaska Peninsula

1

In all two member senate districts candidate will run for designated seats 

indicated by Seat A  and Seat B. Candidates will file for one of the 

available scats. Each qualified voter may cast one vote for their choice 

among the candidates for each seat The candidate receiving the greatest 

number of voles cast for each seat b  elected.
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Section 3 - Description of Election Districts.
The election districts set forth in Section 1 shall include the following 
territory:

1. Ketchikan-Wrangell-Petersburg - District 1 is an area within a line 

proceeding from Dixon Entrance in a northerly direction up Clarence 

Strait, passing west of Zarembo Island, northerly up Duncan Canal, 

across Frederick Sound to a point west of Cape Fanshaw, then north­

easterly to the Canadian border andsouthcrlyalong the Canadian border 

to the point of beginning at Dixon Entrance, excluding the area on 

Annette Island. The district includes the Ketchikan Gateway Borough, 

Wrangell, Petersburg, Hyder, Saxman, Meyers Chuck, and Kupreanof. It 

has a population of 16,601.58 and a variance of -9.9 percent. It will elect 

two house members to designated seats and one senator.

2. Inside Passage - District 2 is composed of that portion of Southeast 

Alaska between Dixon Entrance and Boundary Point 187 on the 

U.S./Canadian International Boundary that is not contained in Districts 

1, 3, and 4. Included within its boundaries are the communities of 

Yakutat, Haines, Skagway, Klukwan, Gustavus, Hoonah, Angoon, Kake, 

Metlakatla, T h o m e  Bay, Klawock, Craig, and Hydaburg. The district has 

a population of 8,924.35 and a variance of -3.1 percent. It will elect one 

house member and, with District 3, one senator.

3. Baranof-Chlchagof - District 3 consists of Baranof Island, Yakobi 
Island, Chichagof Island, and all of the smaller adjacent islands offshore, 
excluding the area within the City of Hoonah. The communities on the 
islands include Sitka, Pelican, Elfin Cove, Tenakcc Springs, and Port 
Alexander. The district has a population of 8,448.97 and a variance of 
-8.3 percent. It will elect one house member and, with District 2, one 
senator.

4. Juneau - District 4 boundaries coincide with those of the City and 

Borough of Juneau. The district has a population of 19,332.75 and a 

variance of +4.9 percent. It will elect two house members to designated 
seats and one senator.

5. Kenai-Cook Inlet - District 5 includes all of the coastal areas on the 

cast and west sides of Cook Inlet inside the Kenai Peninsula Borough, 

that lie south and west of Nikiski. Communities within the district include 

Kenai, Soldotna, Sterling, Ninilchik, Anchor Point, Homer, Seldovia, 

Port Graham, and English Bay. The district has a population of 19,189.95

Article XIV Apportionment Schedule
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and a variance of +4.2 percent. It will elect two house members to 

designated seats and one senator.

6. Prince William Sound - District 6 includes the area along Prince 

William Sound from Boundary Point 187 on the U.S./Canadian Interna­

tional boundary on the east to the Kenai National Moose Range bound­

ary on the west. Included in the district are the communities cf Hope, 

Cooper Landing, Moose Pass, Seward, Whittier, Valdez, Chitina, M c ­

Carthy, Talitlck, and Cordova. It has a population of 8,753.19 and a 

variance of -4.9 percent. It will elect one house member, and with 

Districts 7 and 16, two senators to designated seats.

7. North Renal-South Anchorage - District 7 contains the Nikiski area 

on the northern Kenai Peninsula, and the southeastern reaches of the 

Municipality of Anchorage, including the community council areas of 

Old Seward/Oceanview, Rabbit Creek, Turnagain Arm, and Girdwood 

Valley. Its northern boundary proceeds east from Turnagain A r m  along 

Klatt Road to the N e w  Seward Highway, southerly on the N e w  Seward 

Highway to Huffman Road, westerly along Huffman Road to the Old 

Seward Highway, southerly on the Old Seward Highway to DeArmoun 

Road, cast on DeArmoun Road to Rabbit Creek, and easterly and 

southerly along Rabbit Creek. The district has a population of 9,580.1 

and a variance of +4.0 percent. It will elect one house member and, with 

Districts 6 and 16, two senators to designated seats.

8. Campbell-Hillside - District 8 is bounded on the south by Rabbit 
Creek, DeArmoun Road, the Seward Highway, and Klatt Road, and on 
the west by Turnagain Arm. Dimond Boulevard and Abbott Road form 
the northern boundary, and the Chugach Mountains arc the eastern 
boundary. This district includes the neighborhood council areas of 

Bayshore/Klalt, Huffman/O’Malley, Mid-Hillside, Hillside East and 

Glen Alps. The district has a population of 19,230.7 and a variance of 

+4.4 percent. It will elect two house members to designated seats and, 

with District 10, two senators to designated seats.

9. Turnagaln-Sand Lake - District 9 is bounded by a line beginning at 

Turnagain A r m  and proceeding east on Dimond Boulevard to Arctic 

Boulevard, then north to International Airport Road, then west to 

Spenard Road, then northerly to Fish Creek and continuing north to W. 

36th Avenue, then west to Wisconsin Street and north on Wisconsin lo 

Northern Lights Boulevard, then east on Northern Lights to Minnesota 

Drive and north on Minnesota Drive to Chester Creek, then west on

45



Article X IV Apportionment Schedule

Chester Creek to Knik Arm. The district includes the community council 

areas of Turnagain and Sand Lake. It has a population of 19,155.9 and a 
variance of +4.0 percent. It will elect two house members to designated 

seats and, with District 11, two senators to designated scats.

10. Midtown - District 10 is bounded by a line beginning at the intersec­

tion of Arctic Boulevard and Dimond Boulevard, then north to Interna­

tional Airport Road, east to the Old Seward Highway, north to Chester 

Creek, easterly to Bragaw Street and E  20th Avenue, east to Pine Street, 

south to Tudor Road, then westerly and southerly along the Bureau of 

Land Management boundary to Birch Road, south to Abbott Road, and 

west along Abbott Road to the N e w  Seward Highway, north to Dimond 

Boulevard, and west to the point of beginning. The district includes the 

community council areas of Rogers Park, Tudor, Taku-Campbcll, Lake 

Otis, and University. It has a population of 18,183.5 and a variance of 

-1.3 percent. It will elect two house members tc designated seats and, 

with District 8, two senators to designated seats.

11. Spenard - District 11 is bounded by District 10 on the east, Interna­

tional Airport Road on the south, Wisconsin Street, Fish Creek, and 

Spenard Road on the west, and Chester Creek and W. 23rd Avenue on 

the north. It includes the community council areas of Spenard and North 

Star. It has a population of 18,804.1 and a variance of +2.1 percent. It 

will elect two house members to designated seats and, with District 9, two 

senators to designated scats.

12. Downtown - District 12 is bounded by Chester Creek on the south, 

Bragaw Road on the cast, Commercial Drive and the Elmendorf reser­

vation boundary on the north and the inlet on the west. Included are the 

community council areas of Government Hill, Downtown, Penland Park, 
South Addition, Fairview, and parts of the areas of North Mountain View 

and Airport Heights. The district has a population of 18,678.4 and a 

variance of +1.4 percent. It will elect two house members to designated 

scats and, with District 13, two senators to designated seats.

13. Elmendorf Air Force Rase-Mountaln View - District 13 is bounded 

by a line beginning at the intersection of Bragaw Street and E  20th 

Avenue proceeding east to Baxter Road, north to DeBarr Avenue, cast 

to Muldoon Road, north to E  4th Avenue, west to Patterson Street, north 

to the Glenn Highway, east on the Glenn Highway to the c ommon 

boundary between Elmendorf Air Force Base and Fort Richardson, then 

following the Elmendorf military reservation boundary to Commercial
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Drive, then east to Mountain View Drive, then southwesterly to the 

Glenn Highway, then cast to Bragaw Road and south to the point of 

beginning The district includes the community council areas of Russian 

Jack Park, North and South Mountain View, Airport Heights, and North 

Muldoon. It has a population of 19,173.1 and a variance of +4.1 percent. 

It will elect two house members to designated seats and, with District 12, 

two senators to designated seats.

14. South Muldoon - District 14 includes Stuckagain Heights and the 

community council areas of Northeast, South Muldoon, and Scenic Park. 

The District is bounded by District 13 on the north, District 15 on the 

north and east, District 8 on the east and south, and District 10 on the 

south and west. District 14 has a population of 18,265.4 and a variance of 
-.8 percent. It will elect two house members to designated seats and, with 

District 15, two senators to designated seals.

15. Chuglak-Eagle RIver-Fort Richardson - District 15 includes the 

northern portion of the Municipality of Anchorage from Fort Richardson 

on the west to the municipality’s border on the north and east, and by 

District 14 on the south. It includes the community council areas of 

Eklutna Valley, Chugiak, Birchwood, and Eagle River Valley. Also 

included are Fort Richardson, and the area of the North Muldoon 

community council area bounded by Chester Creek, Muldoon Road, E  

4 th Avenue, Patterson Street, and the Glenn Highway. The district has a 

population of 18,395 and a variance of -. 1 percent. It will elect two house 

members to designated seats and, with District 14, two senators to 
designated seats.

16. Matanuska-Susitna - District 16 is comprised of the Matanuska- 
Susitna Borough, including tue communities of Talkectna, Willow, 

Houston, Big Lake, Wasilla, Bodenburg Butte, Palmer, Sutton, Peter’s 

Creek, Montana, and Chickaloon. It has a population of 17,692.23 and a 

variance of -3.9 percent. It will elect two house members to designated 

seats and, with Districts 6 and 7, two senators to designated seats.

17. Interior Highways - District 17 is made up of those areas outside of 

the Matanuska-Susitna Borough and the Fairbanks North Star Borough 

which are along the Glenn, Parks, Richardson, and Alaska Highways. 

Included are Paxson, Gulkana, Glennallcn, Copper Center, Tonsina, 

Tazlina, Eagle, Delta, Fort Grcely, Tanacross, Tok, Tetlin, Northway, 

Ncnana, Anderson, Healy, and Cantwell. The district has a population
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