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munity colleges’ faculty union, filed an in­
formal grievance on behalf of faculty mem­
bers who claimed that they were wrongly 
denied tenure. Similarly, Associate Profes­
sor Ralph McGrath requested a change in 
the rank assignments. Thereafter, the two 
professors filed a formal grievance on be­
half of themselves and seventy-three other 
former community college faculty mem­
bers.

At the time Mohr and McGrath filed their 
initial complaints, the University of Alas­
ka’s administration had not yet established 
grievance procedures for the newly inte­
grated institution. The Anchorage campus 
chancellor adopted an interim grievance 
procedure, which mirrored the procedures 
previously used by the Anchorage campus. 
The chancellor then appointed an interim 
grievance council (“council”) to implement 
the interim procedures.

The council conducted a preliminary in­
vestigation and determined that a griev­
ance hearing should proceed. Additionally, 
the council recommended that the Universi­
ty hold this formal grievance hearing in 
accordance with the provisions of Alaska’s 
Administrative Procedure Act (“APA"), AS
44.62.330-.650.

However, the president of the University 
rejected the council's recommendation that 
the grievance be processed in accordance 
with the APA. Instead, it was determined 
that the grievance would be processed un­
der the Board of Regents’ Policy, sec 04.- 
04.01 (June 4, 1987), and the interim griev­
ance procedures. Under the Board of Re­
gents’ policy, the council was required to 
recommend dismissal or hold a hearing on 
the grievance within thirty days of its fil­
ing, and then forward a recommendation to 
the chancellor for decision. The chancel­
lor’s decision was then appealable to the 
president
1. Summary judgment was granted in this case 

on the basis of stipulated facts and exhibits. De 
novo review is the applicable standard of review 
on an appeal from a grant of summary judg­
ment. Kollodge v. State, 757 P.2d 1028. 1032 
(Alaska 1988). There is no genuine issue of 

material fact; rather, this appeal concerns statu­

tory interpretation, which involves our own in-

The council notified McGrath and Mohr 
that it was ready to go forward with the 
hearing and that procedures would not be 
governed by the APA. Rather than pro­
ceeding with the hearing before the coun­
cil, McGrath and Mohr then filed a com­
plaint in superior court, seeking a declara­
tory judgment and mandatory injunction to 
require the University to conduct the griev­
ance hearing under the APA. They con­
tended that the APA procedures were re­
quired and that the contemplated grievance 
procedures denied them due process.

Thereafter, the plaintiffs and the Univer­
sity filed motions for summary judgment. 
The superior court held that the APA did 
not apply to the grievance proceedings in 
the instant case.1

II. DISCUSSION
A. Do the p ro v is io n  o f  the A P A  gov- 

er„ the grievance proceedings in  
this case?

Article 8 of the APA deals with adminis­
trative adjudication. AS 44.62.330(a) pro­
vides, in part, that ”[t]he procedure of the 
state boards, commissions, and officers list­
ed in this subsection . . .  shall be conducted 
under AS 44.62.330-44.62.630. This proce­
dure, including, but not limited to . . .  con­
duct of hearings . . .  shall be governed by
this chapter " AS 44.62.330(aX45) lists
the University of Alaska as a covered enti­
ty, with the proviso "except to the extent 
that its inclusion is inconsistent with the 
provisions of AS 14.40.”

McGrath and Mohr argue that AS 44.62.- 
330(aX45) mandates that their grievances 
be processed in accordance with procedures 
called for by the APA. The University 
advances numerous arguments in support 
of the superior court's grant of summary 
judgment and its holding that the APA is 
inapph'cable to the proceedings in question.1
dependent judgment. Waller v. Richardson, 757 
P.2d 1036, 1039 n. 4 (Alaska 1988).

2. The University emphasizes that the superior 

court reasoned, in part, as follows in reaching 

its decision;

(1) AS 44.62J30(a)(45) requires the Universi­
ty to comply with the procedural require-
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More particularly, the University contends 
that the legislative history of AS 44.62.- 
330(a) demonstrates that the legislature 
never intended to interfere with the Board 
of Regents' independent power to manage 
and govern the internal affairs of the Uni­
versity; that the University's grievance 
procedures are reasonable; that application 
of the APA to the University's grievance 
proceedings would be inconsistent with AS 
14.40; that the APA by its very nature 
does not apply in the circumstances of this 
case; that grievance procedures are not 
"procedures'' within AS '14.62.330; that the 
APA only applies to “adjudicative facts” 
not to “ legislative facts;” and that the 
statutory framework governing personnel 
matters for state agencies and other public 
employees shows that the APA does not 
apply to the University's grievance proce­
dures.

We have reviewed all of the University's 
contentions listed above* and conclude that 
they should be rejected. Therefore, the 
APA’s procedures must govern any griev­
ance hearings in the case at bar.

(i) Applicability of the APA
[1] As noted at the outset, AS 44.62.- 

330-.630 governs the adjudicative proce­
dures of the University “except to the ex­
tent that its inclusion is inconsistent with 
the provisions of AS 14.40.” AS 44.62.- 
330(aX45). The University notes that un­
der AS 14.40.170(bXl), the Board of Re­
gents may “adopt reasonable rules, orders 
and plans . . .  for the good government of
the university "  The University then
argues that since its rules governing griev­
ance procedures are reasonable, an applica­
tion of the APA procedures to its grievance 
proceedings would be inconsistent with the 
authority of the Board to manage the Uni-

mentt o f  the APA "except to tbe extent that 
[tbe .APA’s] inc lusion is inconsistent with tbe 
provisions o f  AS 14 .40 ;' (2 ) AS 14.40 specifi­
ca lly  authorizes tbe Board  to "adopt reason­
able rules, orders and p lu s  . . .  fo r  tbe good 
government o f  the University;" (3 ) the Alaska 
Legislature did not intend the University to be 
required by law to conduct the APA grievance 
procedures I f the University were to adopt 
valid, adequate, and fa ir  grievance procedures 
o f  its own; (4 )  under AS 14 .40 .170(b )(1).

versity. More specifically, the University 
contends that the APA procedures are in­
consistent with AS 14.40 because they are 
more extensive and costly than its own 
reasonable grievance procedures, and 
therefore they are precluded under AS 44.- 
62.330(aX45).

We think these contentions are adequate­
ly and correctly answered by Judge Ser- 
dahely's opinion Aden v. U niversity o f  
Alaska, No. 3AN-85-17179 Civil (Alaska 
Super., Feb. 2, 1987). In rejecting conten­
tions similar to those advanced by the Uni­
versity in the instant case, Judge Serdahely 
held the following;

The Court concludes that AS 44.62.330 et 
seq. does apply to Defendant University 
of Alaska and that Defendant's griev­
ance proceedings must comply with the 
provisions of such Act

In so ruling, the Court notes that on its 
face, the APA appliea to Defendant Uni­
versity of Alaski AS 44.62.330(45) [sic] 
expressly provides that the provisions of 
the Act apply to the "University of Alas­
ka, except to the extent that its inclusion 
is inconsistent with the provisions of AS 
14.40." Having reviewed the provisions 
of AS 14.40, particularly including the 
powers and duties of the University 
President a3 defined in AS 14.40.- 
21G-.220, the Court concludes that there 
is nothing inconsistent between such pro­
visions and the APA, Clearly, the Presi­
dent's power to appoint professors and 
assistants, and to define and supervise 
t',ie duties of such persona, are not incon­
sistent with the APA hearing procedure 
which is designed to guarantee due pro­
cess to persons adversely affected by 
administrative action, such as adverse 
employment or personnel action.

grievance procedures adopted by tbe Board 
need on ly  be “ reasonable," and the procedures 
instituted by the University meet this test o f 
reasonableness; and (5 ) to the extent that the 
APA would require the University to hold sub­
stantially m ore extensive, time consuming, 
and expensive procedures than would be re­
quired under the va lid ly adopted and reason­
able University grievance procedures, applica­
tion o f tbe APA would be inconsistent with AS 
14 .40 .170(bX l).
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(ii) Does the APA govern intra-agency 
adjudications, such as employee 
grievance hearings?

Three arguments advanced by the Uni­
versity of Alaska converge here. The Uni­
versity contends that the statutory frame­
work governing personnel matters for 
state agencies and public employees shows 
that the APA does not apply to University 
grievance proceedings; that grievance pro­
cedures are not procedures within AS 44.- 
62.330; and that the APA applies only to 
adjudicative facts, not legislative facts.

The University correctly observes that 
the State Personnel Act, AS 39.25.01O-.220, 
"governs personnel matters for all state 
employees in non-exempt service posi­
tions." AS 39.25.090. Neither those state 
employees in non-exempt service positions 
nor state employees covered by the Public 
Employment Relations Act ("PERA"), AS 
23.40.070-.260, are covered by the APA 
procedures when grievance proceedings are 
implicated.3 Therefore, the University con­
cludes that the "the Legislature intended 
University employees to have only the 
same rights as state and other public em­
ployees in personnel matters— ”

University employees, however, are ex­
empt from the State Personnel Act. AS 
39.25.110(5). Thus, they do not receive the 
protection of grievance rules promulgated 
by the Director of Personnel under AC 
39.25.150(16). Consequently, the exclusion 
of other state personnel from the APA 
does not, in our view, conclusively demon­
strate that University personnel should be 
similarly excluded.
3. The personnel division of the Department of 
Administration administers the State Personnel 
Act. AS 39.25.030. The labor relations agency 
administers PERA. AS 23.40.090; AS 23.40.170. 
Neither of these agencies are enumerated under 
the APA. AS 44.62.330(a). However, hearings 
conducted pursuant to either of these statutes 
contain considerable procedural protections. 
See AS 39J5.170-.176; 2 AAC 10.400-.440. 
PERA applies to the University when the Uni­
versity has a collective bargaining agreement. 
See Alaska Community Colleges' Fed'n of Teach­
ers v. University of Alaska, 669 P-2d 1299 (Alaska 
1983). Hearings conducted under that agree­
ment would be conducted pursuant to 2 AAC 
10.400-.440. The University concludes that 
where no collective bargaining agreement ex-

The University relies on two statutes in 
support of its argument that intra-agency 
grievance proceedings are not the type of 
proceedings meant to be included within 
AS 44.62.330. First, the APA's definition 
of "regulation" excludes anything which 
"relates only to the internal management 
of a state agency." AS 44.62.640(aX3). 
Second, the State Personnel Act establishes 
procedures for amendment of personnel 
rules affecting non-exempt state employ­
ees. AS 39.25.140. Subsection (e) of this 
section states, "[tjhe rules adopted under 
this chapter relate to the internal manage­
ment of 3tate agencies and their adoption is 
not subject to the Administrative Proce­
dure Act" While the State Personnel Act 
does not apply to University employees, the 
University argues, by analogy, that a blan­
ket legislative intent exists not to have the 
APA apply to employment matters.

We believe these arguments are funda­
mentally flawed. Both statutes refer to 
the application of the APA to an agency's 
rulemaking authority, i.e. the adoption of 
rules. Neither statute applies to an agen­
cy's adjudicatory functions. If adjudica­
tion and rulemaking were coextensive, 
these statutes would be controlling here. 
However, the two functions differ signifi­
cantly. Rulemaking procedures are de­
signed to ensure a fair and open adoption 
of policy; adjudication procedures are in­
tended to ensure a fair application of policy 
to parties.1 Thus, the fact that rulemaking 
procedures do not apply to internal person­
nel rules does not indicate that the protec­
tions of the APA’s adjudicatory procedures
ists, hearings should be conducted pursuant to 

internal policy. We  think a more logical con­

clusion is that where no collective bargaining 

agreement exists, hearings should be conducted 

pursuant to the APA.

S. See Wickersham v. State, Commercial Fisheries 
Entry Comm'n, 680 P.2d 1135. 1139, 1143-44 
(Alaska 1984). See also R. Cass St C. Diver, 
Administrative L a w 325 (1987) (“There is no 
doubt, however, that the procedures requisite 

for decisions addressing many members of an 

affected class on grounds generally applicable 

classwide are minimal in comparison to the 

procedures constitutionally required for individ­

ualized determinations.").
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are inapplicable to individual personnel de­
cisions.

The APA outlines the manner in which a 
hearing "to determine whether a right, au­
thority, license or privilege should be re­
voked, suspended, limited, or conditioned” 
is initiated. AS 44.62.360. It similarly in­
forms as to how a hearing “ to determine 
whether a right, authority, license or privi­
lege should be granted, issued or renewed" 
is initiated. AS 44.62.370. From these 
provisions, the University concludes that 
the APA only covers hearings which con­
cern rights, authorities, licenses, and privi­
leges, and that this does not include "intra­
agency personnel matters.” In support of 
this argument, the University ci^s cases 
from other jurisdictions, holding that their 
respective administrative procedure acts 
are inapplicable to agency personnel deci­
sions.*

The University further contends that the 
APA adjudication procedures are inapplica­
ble because McGrath is not grieving “adju-
5. In Abramson v. Board of Regents, Univ. of 
Hawaii, 548 P-2d 253 (Hawaii 1976), the plain­
tiff who was denied tenure and sued asserted, in 

pan, a denial of her rights under the Hawaii 

APA. Id. at 255. This ponion of her claim was 
rejected because the coverage of that act was 
limited to “'a proceeding in which the legal 

rights, duties or privileges of specific parties are 
required by law to be determined after an op­

portunity for agency hearing.’ ” Id at 263. Ac• 
cord Klein v. State B d  of Educ., 547 So .2d 549, 
551-52 (Ala.Civ.App.1988), cert, quashed by Ex 
parte Klein 547 So.2d 554 (Ala.1989). However, 

Alaska’s APA has no such limitation. Therefore, 
this authority is not on point here.

The University of Alaska interprets McCarrey 
v. Commissioner of Natural Resources, 526 P.2d 
1353 (Alaska 1974), as holding that "the APA 
applies only where a particular agency statute 
provides for a hearing and adjudication." This, 
however, oversales the holding. The APA’s ad­
judicatory chapter only includes the “Division of 

Lands under Alaska Land Act where applicable." 
AS 44.62J30(aX9) (emphasis added). The land 

act gave the commissioner discretion to termi­
nate grazing leases; hence, we held that applica­
tion of the APA was not required. McCarrey, 
526 P.2d at 1356. Where not similarly limited, 

however, the APA would apply across the board. 

McCarrey quotes from the federal APA, which, 
like the Hawaii APA, is limited to cases where 
"adjudication (is] required by statute to be de­
termined on the record after opportunity for an 

agency hearing." 526 P.2d at 1356 n. 17 (quot­

ing 5 U.S.C.A. § 554 (1967)). Alaska’s APA as it 

applies to the University has no such limitation;

dicative facta," but rather “legislative 
facts.” As one court explained, "agencies 
employ rulemaking procedures to resolve 
broad policy questions affecting many par­
ties and turning on issues of ‘legislative 
fact' Adjudicatory hearing procedures are 
used in individual cases where the outcome 
is dependent on the resolution of particular 
‘adjudicative facts.'" Independent Bank­
ers A ss'n  o f  Georgia v. B oard  o f  Gover­
nors o f  Fed. Reserve Sys., 516 F.2d 1206, 
1215 (D.C.Cir.l975).«

The limitation of administrative adjudica­
tory hearings to adjudicatory facts is not 
made explicit in the APA.7 Nevertheless, 
the distinction has been recognized. See 
W ickersham v. State, Com m ercial F isher­
ies E n t r y  Co m m ’n, 680 P.2d 1135, 1143-47 
(Alaska 1984) (refusing to apply the more 
relaxed public notice requirements of rule- 
making procedures to adjudicatory proce­
dures which involve individual rights). The 
structure of the APA, which establishes 
separate procedures for rulemaking and

indeed, it specifically applies "notwithstanding 

similar provisions in the statutes dealing with 

the state boards, commissions, and officers list­

ed." AS 44.62.330(a). Thus, the fact that the 

adjudicatory provisions of the APA do not apply 

to termination of a grazing lease does not dic­

tate that they are inapplicable to University of 
Alaska grievance procedures.

6. In Indepen,ient Bankers, the United States 
Court of Appeals for the District of Columbia 

Circuit adopted the following distinction:

Adjudicative facts are the facts about the par­

ties and their activities, businesses, and prop­

erties. Adjudicative facts usually answer the 

questions of who did what, where, when, 

how, why, with what motive or intent; adjudi­

cative facts are roughly the kind of facts that 

go to a jury in a jury case. Legislative facts 

do not usually concern the immediate parties 

but are general facts which help the tribunal 

decide questions of law and policy and discre­
tion.

516 F.2d at 1215 n. 26 (quoting 1 K. Davis. 

Administrative L a w  Treatise § 7.02 at 413 
(1958)).

7. Cf. California Code, Government Code 

§§ 11000-11529 at § 11500(0 (West 1980), 

which defines “adjudicatory hearing" to mean 
“a state agency hearing which involves the per­

sonal or property rights of an individual, the 

granting or revocation of an individual’s license, 

or the resolution of an issue pertaining to an 
individual ”
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piicitly limited adjudicative functions to ad­judicatory facts and rulemaking functions to legislative facts. Com pare AS 44.62.- 010-.320 with AS 44.62.33G-.630. See also AS 44.62.640(aX3) (defining regulation). Further, the distinction is one which must be made in order to determine whether an administrative entity has made an adjudica­tory decision for purposes of Appellate Rule 602(aX2). See Ko'.lodge v. State, 757 P.2d 1028, 1033 (Alaska 1988); B a lla rd  v. 
Stich , 628 P.2d 918, 920 (Alaska 1981). Fi­nally, the bifurcation of administrative functions along the legislative/adjudicative facts distinction is recognized in both feder­al and other state courts.*The formal grievance complaint filed by both McGrath and Mohr does not explicitly distinguish between legislative facts and administrative facts. The grievance com­plaint alleges “[ijnappropriate placement of former community college faculty inrank  Inappropriate denial of tenurefor certain former community college facul­ty  Discriminatory treatment by UAadministration against grievants.”[2] Upon remand, it will be left to the parties and the grievance council to iden­tify any claims of McGrath and Mohr in­volving legislative facts, as such issues are not controlled by the adjudicative provi­sions of the APA.
B. Does a pp licatio n  o f the A P A  to 

U n iversity  o f A la sk a ’s  grievance  
proceedings im p erm issib ly circu m ­
scribe e xp lic it and im p lic it  consti­
tu tio n a l and statuto ry grants o f 
pow er to the U n iversity  in  the area 
o f personnel m anagem ent?As to this issue, we again refer to and adopt tbe reasoning of Judge Serdahely in

8. See 1 K. Davis, Administrative Law Treads*
§ 7.06 (1958) and cases cited therein. Ballard 
defined the test for determining when an agency 
is engaging in adjudication as “functional." 628 
P.2d at 920. "Whenever an entity which nor­
mally acts as a legislative body applies policy to 
particular persons in their private capacities, 
instead o f passing on general policy or the 
rights o f individuals in the abstract, it is func­
tioning as an administrative agency within the 
meaning of Appellate Rule [602(a)(2) ]." Id.; 
Kollodge, 757 P.2d at 1033.

In reject­ing the same argument as the University makes in the case at bar, Judge Serdahely stated,Nor does the Court find that the applica­tion of the APA to Defendant's griev­ance procedure violates provisions of Alaska's Constitution establishing the University of Alaska and its Board of Regents. Likewise, the Court is unper­suaded that requiring Defendant to com­ply with the APA in connection with its grievance procedure constitutes unconsti­tutional or impermissible interference with the internal affairs or academic freedom of the University. In this Court's view, the University's academic freedom is strengthened, rather than un­dermined, by the existence of a grievance procedure for adverse employment deci­sions which comports with the basic re­quirements of the APA and due process. 
U ltim ately, i f  Defendant seeks to be 
exempted fro m  the w orkings o f the 
A P A , it  m ust seek such rem edy fro m  
the Legislature, not this C o u rt

(Emphasis added).
III. CONCLUSION
The judgment of the superior court is REVERSED and the matter is REMAND­ED for further proceedings consistent with this opinion.*

o * uy iw rn m iw )S i -V -O 'V- V

9. Our resolution o f the appeal has made it un­
necessary to address any o f the other issues and 
arguments raised by the parties.

On remand, we suggest that it would not be 
inappropriate for the grievance council to inte­
grate the adjudicatory provisions of the APA 
into its grievance procedures by following the 
hearing procedures outlined by Judge Serdahely 
in his August 25, 1987 “Order Regarding Admin­
istrative Hearing," which was entered in the 
Aden case.
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Chief Justice Rabinowitz

By PETER BLUMfcERQ
Daily News' reporter ,' ‘'Former ‘ Anchorage ‘ Com­munity College faculty mem­bers absorbed into the Uni­versity of Alaska In a.1987 merger have won their case before the state Supreme Court in'a longstanding con­troversy over academic rank and tenure, \ ’ •' •• *•'The high court, in revera- .ing a 1988 Superior Court ruling, asserts that about 73 faculty member* were de­prived of a proper forum for 
a iring  complaints that the mergerunfairly denied them
TENURE:
S t a f f  v i c t o r y
f  Contlnuetf from Page B-1 {witnesses to make their case ' before a hearing officer, said Robert Royce, the attorney for McGrath and Mohr.“It comes down to basic fairness in the procedure*," Royce said. "They will now •■have a better chance and ;,"Will be better protected.”No hearing date ha3 been scheduled. McGrath, presi­dent of the community col- • lege faculty members1 union, said he is unsure how many •■of the :73 (instructors who initially complained about the tenure' process are still . emnlpyed by the university. 

,y. /in, tho merger, all commu- jhity college instructors were n allowed to keep their jobs, ;but only those with seven ,\years of employment were offered tenure, and none was offered full professorship, according to' court paper*.

tenure 'When they gave up their, community college po­sitions.'*’ '*• •’The university offered to address the complaint under its own grievance proce­dures, but refused to honor the faculty members' re­quest for a formal hearing governed by Alaska’s Ad­ministrative Frocedure Act, according to. court docu­ments, ' •Two faculty members, Ralph McGrath and Don Mohr, then asked the court to order an administrative hearing, but their cast was

dismissed by Superior Court Judge Brian Shorten,The Supreme Court, in a 5-0 oplnid*̂  written by Chief Justice JayiRabinowits, said McGrath, Mohr and all other : forme):•sc.ommunity * college ' Instructor* denied tenure are: entitled ‘.to an impartial hearing under the Admlnis*' trative Frocedure A c t . *•In that hearing, the in­structors will be guaranteed the right to be represented by lawyers, as well as tho right to use documents and
Ple&se sea Page B-3, TENURE
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HB 554

T h i s  b i l l  c r e a t e s  n e w  c r i m e s  r e l a t i n g  t o  c o n s p i r a c y  a n d  m o n e y  
l a u n d e r i n g ,  a n d  a m e n d s  e x i s t i n g  s t a t u t e s  r e l a t i n g  t o  d r u g  o f f e n s e s .  
A  s u b s t a n t i a l  f i s c a l  i m p a c t  o n  t h e  c o u r t  s y s t e m  i s  a n t i c i p a t e d .

S e c t i o n s  1  a n d  2  c r e a t e  a  n e w  c r i m e  o f  c o n s p i r a c y  t o  c o m m i t  
h o m i c i d e ,  k i d n a p p i n g ,  o r  c e r t a i n  d r u g  o f f e n s e s .  T h e i r  p u r p o s e  i s  
t o  c r e a t e  a  c r i m e  u n d e r  w h i c h  p e r s o n s  n o t  p r e s e n t l y  p r o s e c u t a b l e  
c a n  b e  p r o s e c u t e d .

T h e  D e p a r t m e n t  o f  L a w  h a s  n o t  e s t i m a t e d  t h e  n u m b e r  o f  p r o s e c u t i o n s  
w h i c h  w i l l  r e s u l t  f r o m  t h e s e  s e c t i o n s .  W h e n  n a r r o w e r  l e g i s l a t i o n  
w a s  c o n s i d e r e d  i n  1 9 8 7 ,  t h e  d e p a r t m e n t  p r o j e c t e d  a  n e e d  f o r  t w o  
a d d i t i o n a l  a t t o r n e y s ,  a  p a r a l e g a l ,  a n d  a  s e c r e t a r y ,  i n d i c a t i n g  a  
p o t e n t i a l l y  l a r g e  c a s e l o a d .  T h i s  s e s s i o n  O P A  h a s  e s t i m a t e d  t h a t  
c o n s p i r a c y  l e g i s l a t i o n  w o u l d  r e q u i r e  i t  t o  d e f e n d  2 5  c o - d e f e n d a n t s  
p e r  y e a " ,  i n  a d d i t i o n  t o  t h o s e  c o - d e f e n d a n t s  r e p r e s e n t e d  b y  t h e  
P u b l i c  D e f e n d e r .  E x p e r i e n c e  i n  o t h e r  s t a t e s  a n d  a t  t h e  f e d e r a l  
l e v e l  d e m o n s t r a t e s  t h a t  c o n s p i r a c y  c a s e s  g e n e r a l l y  r e q u i r e  
e x t e n s i v e  p r e - t r i a l  m o t i o n  h e a r i n g s ,  a n d  a r e  m o r e  l i k e l y  t o  g o  t o  
t r i a l  t h a n  o t h e r  f e l o n y  c a s e s .

S e c t i o n  3 w i l l  m a k e  i t  e a s i e r  f o r  t h e  D e p a r t m e n t  o f  L a w  t o  c h a r g e  
i n d i v i d u a l s  e n g a g e d  i n  a  c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e  b y  l o w e r i n g  
t h e  n u m b e r  o f  o f f e n s e s  a n d  t h e  n u m b e r  o f  i n d i v i d u a l s  i n v o l v e d  f r o m  
t h a t  s p e c i f i e d  i n  e x i s t i n g  l a w .  T h i s  s e c t i o n  w i l l  g e n e r a t e  n e w  
c a s e s  b y  a l l o w i n g  p r o s e c u t o r s  t o  f i l e  m o r e  c r i m i n a l  c h a r g e s  a g a i n s t  
m o r e  p e r s o n s ,  e v e n  t h o u g h  t h e  f a c t s  o f  t h e  c a s e  r e m a i n  u n c h a n g e d .

A s  i s  t h e  c a s e  w i t h  c o n s p i r a c y  s t a t u t e s ,  e x p e r i e n c e  i n  o t h e r  s t a t e s  
a n d  a t  t h e  f e d e r a l  l e v e l  d e m o n s t r a t e s  t h a t  c h a r g e s  o f  " c o n t i n u i n g  
c r i m i n a l  e n t e r p r i s e "  g e n e r a l l y  r e q u i r e  e x t e n s i v e  p r e - t r i a l  m o t i o n  
h e a r i n g s ,  a n d  a r e  m o r e  l i k e l y  t o  g o  t o  t r i a l  t h a n  o t h e r  f e l o n y  
c a s e s .

S e c t i o n  4  r e c l a s s i f i e s  c e r t a i n  d r u g  o f f e n s e s  t o  t h e  n e x t  h i g h e r  
c a t e g o r y  o f  o f f e n s e s ,  m a k i n g  d e f e n d a n t s  e l i g i b l e  f o r  h i g h e r  
p e n a l t i e s .  T h e  p o t e n t i a l  f o r  h i g h e r  p e n a l t i e s  g e n e r a l l y  i n f l u e n c e s  
m o r e  d e f e n d a n t s  t o  d e m a n d  a  j u r y  t r i a l .

S e c t i o n  5  c r e a t e s  a  n e w  c r i m e  o f  m o n e y  l a u n d e r i n g .  T h e  l a n g u a g e  
i s  b r o a d l y  d r a f t e d  a n d  c a n  b e  e x p e c t e d  t o  g e n e r a t e  m a n y  n e w  c a s e s  
a g a i n s t  p e r s o n s  w h o  a r e  n o t  n o w  p r o s e c u t a b l e ,  s u c h  a s  t h e  s p o u s e s  
o f  d r u g  d e a l e r s  a s  w e l l  a s  p e r s o n s  w h o  p r o v i d e  g o o d s  o r  s e r v i c e s  
t o  a  d r u g  d e a l e r .

S e c t i o n  6 a l l o w s  p r o s e c u t i o n  o f  a  d e f e n d a n t  f o r  p o s s e s s i o n  o f  d r u g s  
b y  c o n s u m p t i o n  ( t h a t  i s ,  i n t e r n a l  p o s s e s s i o n ) ,  t h u s  o v e r t u r n i n g  t h e  
d e c i s i o n  i n  S t a t e  v .  T h r o n s e n . I t  w i l l  g e n e r a t e  n e w  f e l o n y  c a s e s .

S e c t i o n s  7  a n d  8  a r e  u n l i k e l y  t o  h a v e  a  f i s c a l  i m p a c t  o n  t h e  c o u r t  
s y s t e m .
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Alaska Court System

Fiscal Analysis 
£3-HB„!?54 (HE;S)

Personal Services
Classification

Pro Tern Superior Court Judge 
Anchorage, 12 months

Pro Tern Superior Court Judge 
Anchorage, 12 months

Pro Tern Superior Court Judge 
Fairbanks, 12 months

Pro Tem Superior Court Judge 
Juneau, 12 months

In-Court Clerk, 12A, PFT,
An\ horage

In-Court Clerk, 12A, PFT, 
Fairbanks

In-Court Clerk, 12A, PFT,
Juneau

Total

Salary Benefits Total

$24,150 $19,673 $43,823

24.150 19,673 43,823

24,500 19,711 44,211

24.150 19,673 43,823

27.108 11,675 38,783

30,780 12,626 43,406

27.108 11,675  38,783

$296,652
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FISCAL NOTE No. 3
Bill Version: 554___________
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napping, and controlled substances.11 Component: Vario u r

Sponsor:      i . . .
Requestor: Governor__________________ COMPONENT SERIAL N O . ________________

EXPENDITURES/REVENUES: (Thousands of Dolan)
OPERATMG FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
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SUPPUES
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LAND & STRUCTURES
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CAPITAL I "
f

REVENUE
FUND SOURCE:
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GENERAL FUND 525.6 525.6 1.018.4 1.180.4 1.180.4 1.180.4

FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 525.6 525.6 1.018.4 1.180.4 1.180.4 1.180.4

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME n 1 n o 0 n n
TEMPORARY 0 0 0 0 0 0

Estimate of currant yfp|ch,iprc!£__________0__________________________________________________wl.11—  ■—M— — — — — I — — — —  ■   I ■ ■ r .
ANALYSIS: (Attach a separata page tf necessary.)
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---------------------------^ = r ^ t j± = ^ -----------------------------------------------------------------------
Prepared By: Diane SchenKerVLegisiative Liaison_________  Phone: 465-3376

Division: Commissioner's Office___________________________ Date: 02/20/92

Approved by Commissioner: Lloyd Hames, Commissi oner — J p J J -—
Agancy: Department of Corrections_________________________________  Date: 02/20/92
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CONTINUATION OF FISCAL ANALYSIS

B I L L :  L a w l o g  9 2 - 0 0 3 9  " A n  A c t  r e l a t i n g  t o  m u r d e r ,  k i d n a p p i n g ,
c o n t r o l l e d  s u b s t a n c e s  a n d  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  o f f e n s e s ;  
c r e a t i n g  t h e  c r i m e  o f  c o n s p i r a c y  a n d  t h e  c r i m e  o f  m o n e y  l a u n d e r i n g ;  
a m e n d i n g  a  p r o v i s i o n  r e l a t i n g  t o  g e n e r a l  p r i n c i p l e s  o f  c r i m i n a l  
l i a b i l i t y . ' 1

S e c t i o n s  1  a n d  2 :  T h e s e  s e c t i o n s  m a k e  i t  a  c r i m e  t o  c o n s p i r e  t o
c o m m i t  m u r d e r ,  k i d n a p p i n g ,  o r  a  f e l o n y  d r u g  o f f e n s e .  B e c a u s e
c o n s p i r a c i e s  t o  c o m m i t  m u r d e r  o r  k i d n a p p i n g  a r e  r a r e ,  t h e  m a j o r  
i m p a c t  o f  t h e  c o n s p i r a c y  l a w  w o u l d  p r o b a b l y  r e s u l t  f r o m  d r u g
o f f e n s e s .  T h e  D e p a r t m e n t  o f  L a w  p r e d i c t s  t h a t  t h e  c o n s p i r a c y  l a w  
w i l l  f a c i l i t a t e  m o r e  e f f e c t i v e  p r o s e c u t i o n  o f  c a s e s  i n v o l v i n g  
m u l t i p l e  d e f e n d a n t s  a n d  m a y  e n c o u r a g e  d e f e n d a n t s  t o  c o o p e r a t e  w i t h  
t h e  s t a t e  t o  g e t  r e d u c e d  c h a r g e s .  T h e  r e s u l t  w i l l  p r o b a b l y  b e  m o r e  
o f f e n d e r s  s e n t e n c e d  f o r  d r u g  c h a r g e s ,  b u t  n o t  n e c e s s a r i l y  s e n t e n c e d  
f o r  l o n g e r  p e r i o d s  o f  t i m e .  O n  D e c e m b e r  3 1 ,  1 9 9 1 ,  a  " s n a p s h o t "
p r i s o n e r  p r o f i l e  i n d i c a t e d  t h e r e  w e r e  1 5 8  o f f e n d e r s  i n c a r c e r a t e d  o n  
f e l o n y  d r u g  o f f e n s e s .  I f  t h e  c o n s p i r a c y  l a w  r e s u l t s  i n  a  t e n
p e r c e n t  i n c r e a s e ,  a p p r o x i m a t e l y  1 6  a d d i t i o n a l  o f f e n d e r s  w o u l d  b e
e x p e c t e d .  T h e  m a j o r i t y  o f  d r u g  o f f e n d e r s  a r e  i n c a r c e r a t e d  f o r  
M i s c o n d u c t  I n v o l v i n g  a  C o n t r o l l e d  S u b s t a n c e  i n  t h e  T h i r d  D e g r e e ,  a  
C l a s s  B  f e l o n y .  T h e  m e a n  s e n t e n c e  f o r  s u c h  a  c h a r g e  i s  e s t i m a t e d  
t o  b e  2 0 . 1  m o n t h s .  W i t h  a  d e d u c t i o n  o f  o n e  t h i r d  o f  t h e  s e n t e n c e  
f o r  s t a t u t o r y  g o o d  t i m e ,  t h e  a c t u a l  t i m e  s e r v e d  w o u l d  b e  s l i g h t l y  
o v e r  o n e  y e a r .  S i x t e e n  o f f e n d e r s  s e r v i n g  o n e  a d d i t i o n a l  y e a r  
w o u l d  r e s u l t  i n  5 , 8 4 0  a d d i t i o n a l  b e d - d a y s .  I f  t h e  o f f e n d e r s  w e r e  
h o u s e d  i n  c o m m u n i t y  r e s i d e n t i a l  c e n t e r  b e d s ,  a t  a n  a v e r a g e  d a i l y  
c o s t  o f  $ 4 5 . 0 0  p e r  d a y ,  t h e  a d d i t i o n a l  c o n t r a c t  c o s t  p e r  y e a r  w o u l d  
b e  $ 2 6 2 , 8 0 0 . 0 0 .

S e c t i o n  3 :  T h i s  s e c t i o n  m a k e s  i t  a  C l a s s  A  f e l o n y  t o  e n g a g e  i n  a
c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e  i n v o l v i n g  t h r e e  o r  m o r e  d r u g  
o f f e n s e s  c o m m i t t e d  w i t h  t w o  o r  m o r e  o t h e r  p e o p l e .  T h i s  s e c t i o n  
a l s o  e l e v a t e s  c e r t a i n  o f f e n s e s  i n v o l v i n g  c o c a i n e  f r o m  a  C l a s s  B  t o  
a  C l a s s  A  f e l o n y .  T h e  D e p a r t m e n t  o f  L a w  e s t i m a t e s  t h a t  
a p p r o x i m a t e l y  3 0  t o  4 0  c a s e s  p e r  y e a r  w o u l d  b e  p r o s e c u t e d  w h i c h  
w o u l d  b e  s u b j e c t  t o  t h e  n e w  p e n a l t i e s .  T h e  f o l l o w i n g  a n a l y s i s  i s  
b a s e d  o n  a  c o n s e r v a t i v e  e s t i m a t e  o f  3 0  s u c h  c a s e s  p e r  y e a r .  B a s e d  
o n  i n f o r m a t i o n -  f r o m  t h e  D e p a r t m e n t  o f  L a w  a n d  t h e  A l a s k a  J u d i c i a l  
C o u n c i l ,  i t ^ i s  e s t i m a t e d  t h a t  t h e  a v e r a g e  s e n t e n c e  f o r  t h e s e  t y p e s  
o f  o f f e n s e f c r w p u l d  i n c r e a s e  f r o m  a b o u t  t h r e e  y e a r s  t o  f i v e  y e a r s .  
A l l o w i n g  f o r  “ s t a t u t o r y  g o o d  t i m e  d e d u c t i o n s  o f  o n e  t h i r d  o f  t h e  
s e n t e n c e ,  t h e  a c t u a l  i n c a r c e r a t i o n  t i m e  w o u l d  g o  f r o m  2 4  m o n t h s  t o  
4 0  m o n t h s ,  a n  i n c r e a s e  o f  1 6  m o n t h s  o f  i n c a r c e r a t i o n  p e r  c a s e .  T h e  
e f f e c t s  o f  t h e  b i l l  o n  t h e  p r i s o n  p o p u l a t i o n ,  t h e r e f o r ,  w o u l d  n o t  
b e  f e l t  f o r  t w o  y e a r s .  T h e  e f f e c t s  w o u l d  t h e n  b e  a s  f o l l o w s :

FY 9 5 :  3 0  o f f e n d e r s  w h o  w o u l d  h a v e  b e e n  r e l e a s e d  u n d e r  c u r r e n t  l a w
w o u l d  r e m a i n  i n c a r c e r a t e d ,  b a s e d  o n  a  f i v e  y e a r  s e n t e n c e  r e c e i v e d  
i n  FY 9 3 .  ( 3 0  X 3 6 5  = 1 0 , 9 5 0  p r i s o n - d a y s )
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F Y  9 6 :  3 0  o f f e n d e r s  w h o  w o u l d  h a v e  b e e n  r e l e a s e d  u n d e r  c u r r e n t  l a w
r e m a i n  i n c a r c e r a t e d /  b a s e d  o n  a  f i v e  y e a r  s e n t e n c e  r e c e i v e d  i n  F Y  
9 4 .  T h i s  i s  i n  a d d i t i o n  t o  3 0  o f f e n d e r s  ( c o n v i c t e d  i n  F Y  9 3 )  
f i n i s h i n g  t h e  r e m a i n i n g  4  m o n t h s  o f  t h e i r  s e n t e n c e  ( 3 0  X  3 6 5  = 
1 0 , 9 5 0 ;  p l u s  3 0  X  1 2 0  = 3 6 0 0 .  T o t a l  a d d i t i o n a l  p r i s o n - d a y s  = 
1 4 , 5 5 0 )

T h e  F Y  9 6  f i g u r e  w o u l d  b e  r e p e a t e d  i n  F Y  9 7  a n d  F Y  9 8 ,  a s s u m i n g  t h e  
s a m e  r a t e  o f  c o n v i c t i o n s  r e s u l t i n g  i n  f i v e  y e a r ,  r a t h e r  t h a n  t h r e e  
y e a r  s e n t e n c e s .

I t  i s  a s s u m e d  t h a t  d u r i n g  t h e  l a s t  1 6  m o n t h s  o f  t h e s e  s e n t e n c e s  
t h a t  t h e  o f f e n d e r s  w o u l d  b e  e l i g i b l e  f o r  p l a c e m e n t  o n  f u r l o u g h  t o  
a  c o m m u n i t y  r e s i d e n t i a l  c e n t e r  a n d / o r  r e s i d e n t i a l  d r u g  t r e a t m e n t  
p r o g r a m .  T h e  a v e r a g e  s t a t e w i d e  c o s t  f o r  s u c h  b e d s  i s  a p p r o x i m a t e l y  
$ 4 5 . 0 0  p e r  d a y .  T h e r e f o r ,  1 0 , 9 5 0  a d d i t i o n a l  b e d - d a y s  i n  F Y  9 5  
w o u l d  c o s t  $ 4 9 2 , 7 5 0 . 0 0 .  E a c h  s u c c e e d i n g  y e a r  w o u l d  b e  $ 6 5 4 , 7 5 0 . 0 0  
p e r  y e a r  i n  a d d i t i o n a l  c o n t r a c t  b e d s .

S e c t i o n  4 :  T h i s  s e c t i o n  e l e v a t e s  c e r t a i n  c r i m e s  i n v o l v i n g  l a r g e
q u a n t i t i e s  o f  m a r i j u a n a  f r o m  a  C l a s s  C  t o  a  C l a s s  B  f e l o n y .  I n  a  
" s n a p s h o t "  i n m a t e  p r o f i l e  o n  D e c e m b e r  3 1 ,  1 9 9 1 ,  t h e r e  w e r e  3 4
i n m a t e s  i n c a r c e r a t e d  f o r  M I C S  I V ,  a  C l a s s  C  f e l o n y .  M I C S  I V  
i n c l u d e s  p o s s e s s i o n  o f  a n  o u n c e  o r  m o r e  o f  m a r i j u a n a ,  a s  w e l l  a s  a  
l o n g  l i s t  o f  o t h e r  d r u g  o f f e n s e s .  I t  i s  a s s u m e d  t h a t  m a r i j u a n a  
o f f e n s e s  m a k e  u p  a  s m a l l  p e r c e n t a g e  o f  t h e  3 4  M I C S  I V  p o p u l a t i o n ,  
b a s e d  o n  t h e  e x t e n s i v e  l i s t  o f  o f f e n s e s  i n c l u d e d  i n  t h i s  c a t e g o r y .  
A c c o r d i n g  t o  t h e  A l a s k a  J u d i c i a l  C o u n c i l ,  t h e  m e a n  s e n t e n c e  l e n g t h  
f o r  M I C S  I V  i s  e s t i m a t e d  t o  b e  a b o u t  1 2  m o n t h s .  I f  t e n  p e r  c e n t  
( 1 0  %) o f  t h e  M I C S  I V  o f f e n s e s  i n v o l v e d  l a r g e  a m o u n t s  o f  m a r i j u a n a ,  

a n d  w o u l d  t h e r e f o r  b e  e l e v a t e d  t o  a  C l a s s  B  f e l o n y ,  t h a t  w o u l d  b e  
a b o u t  3 o r  4  c a s e s  p e r  y e a r .  B e c a u s e  t h e  a m o u n t  o f  m a r i j u a n a  
a d d r e s s e d  i s  q u i t e  l a r g e ,  i t  i s  a s s u m e d  t h a t  s u c h  o f f e n d e r s  w o u l d  
b e  a t  t h e  h i g h  e n d  o f  t h e  s e n t e n c i n g  r a n g e  f o r  C l a s s  C  f e l o n i e s  
u n d e r  c u r r e n t  l a w .  C o m b i n e d  w i t h  t h e  s m a l l  n u m b e r  o f  a n t i c i p a t e d  
c a s e s ,  t h i s  w o u l d  r e s u l t  i n  m i n i m a l  f i s c a l  i m p a c t  f o r  t h e  
D e p a r t m e n t . __—

S e c t i o n  5 :  - ^ E h i s  S e c t i o n  c r e a t e s  t h e  c r i m e  o f  m o n e y  l a u n d e r i n g  a n d  
m a k e s  i t  a  C l a s s  C  f e l o n y .  B e c a u s e  t h i s  s e c t i o n  c r e a t e s  a  n e w  
c r i m e ,  i t  i s  d i f f i c u l t  t o  e s t i m a t e  t h e  n u m b e r  o f  c a s e s  w h i c h  w i l l  
r e s u l t  i n  p r i s o n / p r o b a t i o n  s e n t e n c e s .  B a s e d  o n  a n  a s s e s s m e n t  f r o m  
t h e  D e p a r t m e n t  o f  L a w ,  t h i s  t y p e  o f  o f f e n s e  i s  e x p e c t e d  t o  o c c u r  
i n f r e q u e n t l y  a n d  t h e r e f o r  i m p a c t  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  
m i n i m a l l y .
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S e c t i o n  6 :  T h i s  S e c t i o n  d e f i n e s  “ c o c a i n e  b a s e "  t o  i n c l u d e  c r a c k .
I t  a l s o  r e v e r s e s  t h e  r e c e n t  T h r o n s e n  d e c i s i o n  w h i c h  h e l d  t h a t  a  
p e r s o n  c a n n o t  b e  p r o s e c u t e d  f o r  “ p o s s e s s i o n  b y  c o n s u m p t i o n . "  I n  
T h r o n s e n . t h e  p o l i c e  h a d  a  s e a r c h  w a r r e n t  f o r  a  h o u s e  w h i c h  
a u t h o r i z e d  t h e m  t o  l o o k  f o r  d r u g s / p a r a p h e r n a l i a .  T h e  d e f e n d a n t  w a s  
p r e s e n t  a n d  a p p e a r e d  t o  h a v e  i n g e s t e d  d r u g s ,  s o  h i s  b l o o d  a n d  u r i n e  
w e r e  t e s t e d  a n d  c o n f i r m e d  t h e  p r e s e n c e  o f  c o c a i n e .  H e  w a s  c h a r g e d  
w i t h  p o s s e s s i o n  o f  p a r a p h e r n a l i a  a s  w e l l  a s  p o s s e s s i o n  o f  c o c a i n e  
i n  h i s  b l o o d  s y s t e m .  T h e  j u r y  f o u n d  h i m  n o t  g u i l t y  o n  t h e  s y r i n g e  
c h a r g e  a n d  t h e  p o s s e s s i o n  b y  c o n s u m p t i o n  c h a r g e  w a s  o v e r t u r n e d  b y  
t h e  c o u r t s .  T h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  s u g g e s t  t h a t  c h a r g e s  o f  
“ p o s s e s s i o n  b y  c o n s u m p t i o n "  w i l l  s t e n g t h e n  t h e  S t a t e ' s  a b i l i t y  t o  
w i n  c o n v i c t i o n s  i n  d r u g  c a s e s .  I f  t h i s  i n c r e a s e s  t h e  n u m b e r  o f  
f e l o n y  d r u g  o f f e n d e r s  b y  t e n  p e r c e n t ,  a p p r o x i m a t e l y  1 6  o f f e n d e r s  
p e r  y e a r  w i l l  b e  i n c a r c e r a t e d  f o r  a n  a v e r a g e  o f  1 2  a d d i t i o n a l  
m o n t h s .  I f  t h e  D e p a r t m e n t  c o n t r a c t e d  f o r  a d d i t i o n a l  c o m m u n i t y  
r e s i d e n t i a l  c e n t e r  b e d s  t o  a c c o m o d a t e  t h i s  i n c r e a s e ,  t h e  c o s t  w o u l d  
b e  1 6  o f f e n d e r s  X  3 6 5  d a y s  X  $ 4 5 . 0 0  = $ 2 6 2 , 8 0 0 . 0 0 .

S e c t i o n s  7  a n d  8 :  T h e s e  s e c t i o n s  e l i m i n a t e  c e r t a i n  d e f e n s e s  t o
o f f e n s e s  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  a n d  a r e  n o t  e x p e c t e d  t o  
i m p a c t  t h e  D e p a r t m e n t  f i s c a l l y .

T h e  a b o v e - m e n t i o n e d  e s t i m a t e s  a r e  b a s e d  o n  c o n t r a c t  c o m m u n i t y  b e d s  
s i n c e  i t  c a n n o t  b e  a c c u r a t e l y  p r e d i c t e d  w h e n  t h e  i n c r e a s e s  i n  
i n c a r c e r a t i o n  d a y s  w i l l  a c t u a l l y  r e s u l t  i n  a d d i n g  n e w  p r i s o n  b e d s  
t o  t h e  c u r r e n t  c o r r e c t i o n a l  s y s t e m ,  b a s e d  o n  t h i s  b i l l  a l o n e .  
T h e r e f o r ,  u s i n g  t h e  d a i l y  c o s t  o f  a  p r i s o n  b e d  f o r  e a c h  a d d i t i o n a l  
b e d - d a y  w o u l d  n o t  a c c u r a t e l y  r e f l e c t  b u d g e t  i n c r e a s e s ,  s i n c e  t h e  
c o s t  o f  e a c h  e x i s t i n g  b e d  i s  a l r e a d y  r e f l e c t e d  i n  t h e  D e p a r t m e n t ' s  
b u d g e t .  H o w e v e r ,  a n y  i n c r e a s e  i n  t h e  n u m b e r  o r  l e n g t h s  o f  p r i s o n  
o r  p r o b a t i o n  s e n t e n c e s  w i l l  a c c e l e r a t e  t h e  n e e d  f o r  a d d i t i o n a l  
p r i s o n  c o n s t r u c t i o n ,  a d d i t i o n a l  c o r r e c t i o n a l  s t a f f  a n d  a d d i t i o n a l  
p r o b a t i o n  o f f i c e r s .  T h e  p r o b a t i o n  p o p u l a t i o n  i s  c u r r e n t l y  g r o w i n g  
a t  a  r a t e  o f  a b o u t  4% p e r  y e a r .  T h e  p r i s o n  p o p u l a t i o n  i s  c u r r e n t l y  
r e m a i n i n g  f a i r l y  s t a b l e .
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T h i s  b i l l  a m e n d s  s e v e r a l  c r i m i n a l  s t a t u t e s  d e a l i n g  w i t h  
m u r d e r ,  k i d n a p p i n g  a n d  d r u g  o f f e n s e s ,  a n d  w i t h  n e w  c r i m e s  r e l a t i n g  
t o  c o n s p i r a c y  a n d  m o n e y  l a u n d e r i n g .  A  s e c t i o n  b y  s e c t i o n  a n a l y s i s  
f o l l o w s  b e l o w .

S e c t i o n  1  a n d  S e c t i o n  2 . T h e s e  s e c t i o n s  a m e n d  A S  1 1 . 3 1 ,  a d d i n g  a  
n e w  s e c t i o n  m a k i n g  i t  a  c r i m e  t o  c o n s p i r e  w i t h  o n e  o r  m o r e  o t h e r  
p e r s o n s  t o  c o m m i t  m u r d e r ,  k i d n a p p i n g  o r  a  f e l o n y  d r u g  o f f e n s e .  
T h e s e  a m e n d m e n t s  p e r m i t  t h e  s t a t e  t o  s t o p  c o n s p i r a t o r s  s h o r t  o f  
c o m m i t t i n g  t h e  m o r e  s e r i o u s  o f f e n s e ,  w h i l e  p e r m i t t i n g  t h e  s t a t e  t o  
p r o s e c u t e  t h e  o f f e n d e r s  o n  c o n s p i r a c y  c h a r g e s .  I n  m a j o r  d r u g  
p r o s e c u t i o n s ,  t h e  s t a t e  w o u l d  b e  p e r m i t t e d  t o  j o i n  s e v e r a l  d r u g  
d e a l i n g  o f f e n s e s  w i t h  t h e  c o n s i p i r a c y  o f f e n s e ,  t h e r e b y  l a y i n g  o u t  
m a j o r  d r u g  t r a f f i c k i n g  s c h e m e s  i n  a  s i n g l e  t r i a l .  T h i s  a b i l i t y  t o  
c o n s o l i d a t e  d r u g  c h a r g e s  w o u l d  r e d u c e  t h e  n u m b e r  o f  t r i a l s  t h a t  a r e  
n o w  s o m e t i m e s  r e q u i r e d .

F o r  i n s t a n c e ,  t h e  m a j o r  e f f e c t  o f  a  c o n s p i r a c y  l a w  i s  t o  
p e r m i t  t h e  i n t r o d u c t i o n  o f  a d d i t i o n a l  e v i d e n c e  i n  a  t r i a l .  T h u s  
t h e  j u r y  i s  p e r m i t t e d  t o  h e a r ,  f o r  e x a m p l e ,  m o r e  e v i d e n c e  a b o u t  t h e  
o v e r a l l  d r u g  o p e r a t i o n ,  r a t h e r  t h a n  b e i n g  l i m i t e d  t o  e v i d e n c e  a b o u t  
s p e c i f i c  d r u g  s a l e s  o n  s p e c i f i c  d a t e s .  T h e  j u r y  d o e s  n o t  t h e r e f o r e  
v i e w  t h o s e  s a l e s  i n  i s o l a t i o n ,  b u t  i s  a l l o w e d  t o  s e e  t h e  " b i g  
p i c t u r e " ,  a n d  t h e  s t a t e ' s  c a s e  i s  m a d e  s t r o n g e r .  W e  b e l i e v e  t h a t  
d e f e n d a n t s  c h a r g e d  u n d e r  t h e  c o n s p i r a c y  l a w  w i l l  c o o p e r a t e  w i t h  t h e  
s t a t e  t o  t r y  t o  g e t  a  r e d u c e d  c h a r g e ,  a n d  t h e r e f o r e  f e w e r  t r i a l s  
w i l l  o c c u r .  A n o t h e r  p o t e n t i a l  c o s t - s a v i n g s  i s  t h a t  m u l t i p l e  
d e f e n d a n t s  c h a r g e d  w i t h  c o n s p i r a c y  w i l l  b e  a b l e  t o  b e  t r i e d  i n  a  
j o i n t  t r i a l ,  r a t h e r  t h a n  s e p a r a t e  t r i a l s  a s  i s  u s u a l l y  t h e  p r a c t i c e  
n o w .

T o  t h e  e x t e n t  t h a t  t h e  c r i m e  o f  c o n s p i r a c y  w i l l  b e  a d d e d  
a s  a n o t h e r  c h a r g e ,  a l o n g  w i t h  t h e  t a r g e t  o f f e n s e  ( f o r  e x a m p l e ,  
c h a r g i n g  s o m e o n e  w i t h  b o t h  m u r d e r  a n d  c o n s p i r a c y  t o  c o m m i t  m u r d e r )  , 
t h e  f i s c a l  i m p a c t  i s  n o t  l i k e l y  t o  b e  g r e a t .  S i m i l a r l y ,  i f  t h e  
c r i m e  o f  c o n s p i r a c y  i s  c h a r g e d  i n  c a s e s  w h e r e  c u r r e n t  l a w  w o u l d  
a l l o w  c h a r g i n g  a s  a n  a c c o m p l i c e  ( A S  1 1 . 1 6 . 1 1 0 ) ,  t h e r e  w i l l  n o t  b e  
m u c h  a d d i t i o n a l  c o s t .  T h e  d e p a r t m e n t  b e l i e v e s  t h a t  e v e n  i n  c a s e s  
t h a t  c a n n o t  b e  c h a r g e d  u n d e r  c u r r e n t  l a w ,  t h e r e  w i l l  n o t  b e  a  
s i g n i f i c a n t  i n c r e a s e  i n  t h e  n u m b e r  o f  c a s e s  d u e  t o  t h e  c o n s p i r a c y  
l a w  b e c a u s e  t h e y  w i l l  b e  o f f s e t  b y  t h e  e f f i c i e n c i e s  d i s c u s s e d  
a b o v e .  T h e r e f o r e ,  t h e s e  a m e n d m e n t s  s h o u l d  n o t  h a v e  a  f i s c a l  
i m p a c t .

S e c t i o n  3 .  T h i s  s e c t i o n  m a k e s  i t  a  c l a s s  A  f e l o n y  t o  e n g a g e  i n  a  
c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e  i n v o l v i n g  t h r e e  o r  m o r e  d r u g  
o f f e n s e s  c o m m i t t e d  w i t h  t w o  o r  m o r e  o t h e r  p e o p l e .  E x i s t i n g  l a w
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m a k e s  i t  a n  u n c l a s s i f i e d  f e l o n y  o f f e n s e  t o  e n g a g e  i n  t h i s  t y p e  o f  
c o n s p i r a c y  w h e n  i t  i n v o l v e s  f i v e  o r  m o r e  d r u g  o f f e n s e s  c o m m i t t e d  
w i t h  f i v e  o r  m o r e  a d d i t i o n a l  p e o p l e .  C r e a t i n g  t h i s  l e s s e r  o f f e n s e  
w h e n  f e w e r  p e o p l e  a n d  t r a n s a c t i o n s  a r e  i n v o l v e d  w i l l  p e r m i t  
p r o s e c u t i o n  o f  s m a l l  d r u g  r i n g s .

S e c t i o n  3  a l s o  e l e v a t e s  t h e  m a n u f a c t u r e  o r  d e l i v e r y  o f  
c o c a i n e ,  o r  t h e  p o s s e s s i o n  o f  c o c a i n e  w i t h  t h e  i n t e n t  t o  
m a n u f a c t u r e  o r  d e l i v e r ,  f r o m  a  c l a s s  B  t o  a  c l a s s  A  f e l o n y  o f f e n s e  
w h e n  t h e  q u a n t i t y  i n v o l v e d  e x c e e d s  5 0 0  g r a m s .  I t  a l s o  m a k e s  i t  a  
c l a s s  A  f e l o n y  t o  m a n u f a c t u r e  o r  d e l i v e r ,  o r  p o s s e s s  w i t h  t h e  
i n t e n t  t o  m a n u f a c t u r e  o r  d e l i v e r ,  f i v e  g r a m s  o r  m o r e  o f  a  s u b s t a n c e  
c o n t a i n i n g  " c r a c k . "  T h e  c o n s p i r a c y  p r o v i s i o n s  i n  t h i s  s e c t i o n  
w i l l ,  a g a i n ,  p e r m i t  u s  t o  c o n s o l i d a t e  c h a r g e s  a g a i n s t  s m a l l  d r u g  
r i n g s ,  a n d  f o r  t h a t  r e a s o n  s h o u l d  n o t  r e s u l t  i n  a  f i s c a l  i m p a c t  f o r  
t h e  d e p a r t m e n t .  T h e  o t h e r  p r o v i s i o n s  e l e v a t i n g  t h e  p e n a l t y  f o r  
m a n u f a c t u r i n g  a n d  d e a l i n g  o f  c o c a i n e  e x c e e d i n g  5 0 0  g r a m s ,  a n d  
m a k i n g  i t  a  c l a s s  A  f e l o n y  t o  m a n u f a c t u r e  o r  d e l i v e r  f i v e  g r a m s  o r  
m o r e  o f  a  s u b s t a n c e  c o n t a i n i n g  " c r a c k "  d e a l  w i t h  s e n t e n c i n g  a n d  
s h o u l d  a l s o  n o t  h a v e  a  f i s c a l  i m p a c t .

S e c t i o n  4 . T h i s  s e c t i o n  e l e v a t e s  t h e  d e l i v e r y  o f  m a r i j u a n a  o r  t h e  
p o s s e s s i o n  o f  m a r i j u a n a  w i t h  t h e  i n t e n t  t o  d e l i v e r  f r o m  a  c l a s s  C  
t o  a  c l a s s  B  f e l o n y  o f f e n s e  w h e n  t h e  q u a n t i t y  i n v o l v e d  e x c e e d s  1 0  
k i l o g r a m s .  T h i s  i s  a  s e n t e n c i n g  p r o v i s i o n  a n d  s h o u l d  n o t  c a u s e  a  
f i s c a l  i m p a c t  f o r  t h e  d e p a r t m e n t .

S e c t i o n  5 . T h i s  s e c t i o n  c r e a t e s  a  m o n e y  l a u n d e r i n g  c r i m e ,  m a k i n g  
i t  a  c l a s s  C  f e l o n y  t o  t a k e  m o n e y  k n o w n  t o  b e  d e r i v e d  f r o m  d r u g  
v i o l a t i o n s .  T h i s  a m e n d m e n t  i s  i n t e n d e d  t o  b o l t  t h e  d o o r  b e f o r e  i t  
i s  o p e n e d .  T h e r e  w i l l  n o t  b e  a  f i s c a l  i m p a c t .

S e c t i o n  6 .  T h i s  s e c t i o n  d e f i n e s  " c o c a i n e  b a s e , "  u s e d  i n  S e c t i o n  3 ,  
a s  i n c l u d i n g  " c r a c k . "  I t  a l s o  d e f i n e s  " p o s s e s s i o n "  f o r  d r u g  
o f f e n s e s  s o  t h a t  a  p e r s o n  w h o  h a s  i n g e s t e d  d r u g s  i s  s u b j e c t  t o  
p r o s e c u t i o n  t o  t h e  s a m e  e x t e n t  a s  t h o s e  w h o  a r e  f o u n d  w i t h  d r u g s  i n  
t h e i r  c l o t h e s '  p o c k e t s  o r  a t  t h e i r  h o u s e .  T h i s  w i l l  h a v e  t h e  
e f f e c t  o f  r e v e r s i n g  a  C o u r t  o f  A p p e a l s  d e c i s i o n ,  w h i c h  h e l d  t h a t  a  
p e r s o n  c a n n o t  b e  p r o s e c u t e d  f o r  " p o s s e s s i o n  b y  c o n s u m p t i o n . "  T h i s  
c h a n g e  r e t u r n s  t h e  l a w  t o  i t s  i n t e r p r e t a t i o n  p r i o r  t o  t h e  C o u r t  o f  
A p p e a l s  d e c i s i o n  a n d ,  c o n s e q u e n t l y ,  t h e r e  w i l l  n o t  b e  a  f i s c a l  
i m p a c t .

S e c t i o n  7 . T h i s  s e c t i o n  s t r e n g t h e n s  t h e  s t a t e ' s  e x i s t i n g  
" I m i t a t i o n  C o n t r o l l e d  S u b s t a n c e  A c t "  b y  p r o v i d i n g  t h a t  i t  i s  n o t  a  
d e f e n s e  t o  p o s s e s s i n g  o r  d i s t r i b u t i n g  i l l e g a l  i m i t a t i o n  d r u g s  t h a t  
t h e  p e r s o n  b e l i e v e s  t h e  i m i t a t i o n s  a r e  t h e  r e a l  t h i n g .  T h i s  
a m e n d m e n t ,  w h i c h  p r e v e n t s  a  p e r s o n  w h o  h a s  o n e  t y p e  o f  i l l e g a l

p a g e  3 o f  ____ 4



CONTINUATION o f FISCAL NOTE ANALYSIS
F o r  B i l l / R e s o l u t i o n  N o .

s u b s t a n c e  f r o m  b e i n g  i m m u n e  f r o m  p r o s e c u t i o n  b e c a u s e  h e  o r  s h e  

t h o u g h t  i t  w a s  a  d i f f e r e n t  i l l e g a l  s u b s t a n c e ,  w i l l  n o t  h a v e  a  

f i s c a l  i m p a c t .

S e c t i o n  8 . T h i s  s e c t i o n  m a k e s  a  t e c h n i c a l  a m e n d m e n t  t o  t h e  

c r i m i n a l  s t a t u t e s  t o  e n s u r e  t h a t  a p e r s o n  p r o s e c u t e d  f o r  

d i s t r i b u t i n g  o r  p o s s e s s i n g  l e s s  t h a n  a  c e r t a i n  w e i g h t  o f  a  

c o n t r o l l e d  s u b s t a n c e  c a n n o t  e s c a p e  c o n v i c t i o n  b y  p r o v i n g  t h a t  t h e  

w e i g h t  w a s  m o r e  t h a n  t h a t  a l l e g e d .  T h i s  t e c h n i c a l  a m e n d m e n t  w i l l  

n o t  h a v e  a  f i s c a l  i m p a c t .
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ST A T E  O F  A L A S K A
1 9 9 2  L E G IS L A T IV E  S E S S IO N

RSCALNOTE N o . _ i _
Bill Version: HB  554
(H) Publish Date: 2-24-92

Revision Date: ________________
Title: Criminal Ju s tic e  R e fo rm

Department A ffec ted : Public Sa fe ty
BRU: A laska S ta te  Tm ooc rs___________
Component: Criminal Investigations Bureau

Spon so r: Rules_______
Requestor: G ove rn o r COMPONENT SERIAL NO. 8

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 9 3 FY 9 4 FY 9 5 FY  9 6 FY  9 7 FY  9 8

PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
M ISCELLANEOUS
TOTAL OPERATING -0 - -0 - -0 - -0 - "0 - -0 -

c a p ita l -0- -0- -0- -0- -0- -0-

REVENUE 
FUND SOURCE:

-0- -0- -0- -0- “0- -0-

FUNDING : (Thousands o f  D o lla rs )
GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE :
TOTAL -0 - -0 - -0 - -0 - -o - -0 -

POSIT IONS :
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f cu rren t y e a r im pact:
ANALYSIS : (A ttach a separa te  page if n ecessa ry .)

No substantia l fisc a l im pact upon the A laska S tate T roopers is anticipated.

Prepared By: Gayle A._Horetski_______________________________________  Phone : 465 -4 322______
Division: Commissioner's Qfffcff____________________  —  Da^e: . 2 / IB /92-------------

\ Richarii L- Bu» ° nApproved by C om m iss ione r:
Agency: D epartm ent o f  Pnhlic Sa fe ty______V >________________________ _______D ate : 2 / 1 8 / 9 2

D istrib u tio n  (by p re p a re r ) :  L e g . F in .. L e g is la tiv e  S p o n s o r . Re q u g j to r ^ p f v ^ /D B f ^ - G oVyLBgis^ O fc . .  & Im p a c te d  A g e n c y l ie s ) .



D~f7) 1. JUSE COMMITTEE REPOI '
Date Referred: February 24, 1992

cion: i h h X

FURTHER REFERRALS:
/r —>

Date of Committee Action:

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: I-IB 554

HOUSE BILL NO. 554 CRIMINAL LAW: CONSPIRACY, MURDER, ETC.

"An Act relating to murder, kidnapping, controlled substances, and imitation controlled substances offenses; 
creating the crime of conspiracy and the crime of money laundering; amending a provision relating to general 
principles of criminal liability."

RECOMMENDATIONS: , „ , f -jthe same title
be replaced with____________(tS   [ j a new title
[ ] have attached amendments(s)
[ ■'T'cto pass
[ ] do not pass
[ ] no recommendations
[ ] individual recommendations
f ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^

[‘''ffiscal impact ■rbtJC\or&______________

[ J zero fiscal note

APPROVES PREVIOUS: (Dq>(/Dtie)
[<j fiscal note(s) Â m;n!zHf<\z. | z . ______

[ t-J zero fiscal note(s) uwi



AN  O V E R V IE W  O F H B 554 AND 555— 1 H E G O V E R N O R ’ S CR IM E BILLS

HB 554 will provide important tools in the war against drugs.

The bill

□  creates a new crime of conspiracy for murder, kidnapping and felony drug offenses. 
Conspiracy has been a useful tool in the federal war on drugs and it could prove effective in 
Alaska, as well. (Sections 1 and 2)

□  creates a new crime targeting small drug rings, by making it a class A felony to be 
involved in three or more drug offenses committed with two or more other people under your 
direction. In other words, this makes it a crime to be the leader of a three-person drug ring. 
Much of the drug activity in Alaska is conducted by these small rings. Existing law only deals 
with larger drug rings involving five or more drug offenses committed with five or more 
additional people. Creating this lesser offense will give the state greater flexibility in dealing 
with small drug rings. (Section 3)

□  provides increased penalties in cases of large amounts of drugs. The bill raises the 
penalty for sale of cocaine (and related offenses) from a class B to a class A felony offense when 
the quantity exceeds 500 grams (over one pound). It also makes it a class A felony to deliver 
five grams (about 40 dosage units) or more of "crack." (Section 3) The bill also raises the 
penalty for sale of marijuana (and related offenses) from a class C to a class B felony offense 
when the quantity exceeds 10 kilograms (over 20 pounds). (Section 4) These types of quantity- 
specific offenses are used successfully in federal prosecutions.

□  creates a new crime of money laundering, making it a felony to deal with money 
known to be derived from drug violations. This hits drug traffickers where it hurts—in the 
pocketbook. If drug dealers cannot find anyone who will take their money, because of the risk 
of criminal prosecution and forfeiture of assets, their enterprises will become far less profitable 
and less desirable. (Section 5)

□  prohibits possession of drugs by consumption, by defining "possession" f^ s o  that a 
person who has ingested drugs is subject to prosecution to the same extent as those who are 
found with drugs in their pockets, cars or at their house. This will have the effect of reversing 
a court of appeals decision, which held that a person cannot be prosecuted for "possession by 
consumption." As the Legislative Affairs Agency has noted, "it seems illogical to punish a 
person possessing a drug for personal use before it is used, but not to punish that person when 
he or she has just used it." Legislative Affairs Agency Report to the Seventeenth State 
Legislature (October 1991). (Section 6)
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Dill »£.’ Si3M.
(H) Publish Date: 2 - 2 4 - 9 2

Department Affected: AdministrationRevision D ate :_______________________________________________
)Titie: 'An Act relating to murder. . .  creating the crime of conspiracy.' BRU: Public Defender Agency

Component: Public Defender Agency
Sponsor: _  
Requestor.
Expenditures/Revenues: (Thousands of Dollars)

COMPONENT SERIAL NO.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 129.0 132.9 136.9 141.0 145.2 149.6
TRAVEL 5.0 5.2 5.4 5.6 5.8 6.0
CONTRACTUAL 13.5 13.9 14.3 14.7 15.1 15.5
SUPPLIES 2.0 2.1 2.2 2.3 2.4 2.5
EQUIPMENT 3.0 0 0 0 0 0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 152.5 154.1 158.8 163.6 168.5 173.6

CAPITAL

REVENUE 
FUND SOURCE:

JFUNDING: (Thousands of Dollars)
GENERAL FUND 152.5 154.1 158.8 163.6 168.5 173.6
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 152.5 154.1 158.8 163.6 168.5 173.6

POSITIONS:
FULL-TIME 2.0 2.0 2.0 2.0 2.0 2.0
PART-TIME
TEMPORARY

Estimate of current year impact:,
ANALYSIS: (Attach a separate page if necessary.) 
See attached.

Prepared by: John B. Salemi. Public Defender
Division: Public Defender Aaencv

Agency; Administration /

Phone: 279-7541

Approved by Commissioner Nancy Bear Usera /? M L

Date: January 31,1992

Date:
/  '

Jistribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Leais. Ofc„ & Impacted Agency(ies).

Rev 10/07/91
1/LEG92/3408.kp/1 //&  Z)<rT/&r)(3U^

/ = a /  .
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T I T L E :  " A n  A c t  r e l a t i n g  t o  m u r d e r  . . .  c r e a t i n g  t h e  c r i m e  o f
c o n s p i r a c y . "

T h i s  d o c u m e n t  i s  n o t  i n t e n d e d  a s  a n  a n a l y s i s  o f  t h e  p r o p o s e d  
l e g i s l a t i o n .  I t  o n l y  d i s c u s s e s  t h e  f i s c a l  i m p a c t  p a s s a g e  o f  t h i s  
b i l l  w o u l d  h a v e  o n  t h e  P u b l i c  D e f e n d e r  A g e n c y .

S e c t i o n s  l  a n d  2  -  T h e s e  s e c t i o n s  c r e a t e  t h e  n e w  c r i m e  o f  
c o n s p i r a c y  w h e r e i n  t w o  o r  m o r e  p e o p l e  i n v o l v e d  i n  a  h o m i c i d e ,  
k i d n a p p i n g  o r  f e l o n y  d r u g  o f f e n s e  a r e  s u b j e c t  t o  p r o s e c u t i o n  
s e p a r a t e l y  u n d e r  c o n s p i r a c y  t h e o r y .  A  c o n s p i r a c y  s t a t u t e  
c o n s i d e r a b l y  b r o a d e n s  t h e  p o o l  o f  p r o s p e c t i v e  c r i m i n a l  d e f e n d a n t s  
a s  c o n c e r n s  a  c r i m i n a l  e n t e r p r i s e .  T y p i c a l l y  c o n s p i r a c y  c h a r g e s  
i n v o l v e ,  f r o m  a  d e f e n s e  p e r s p e c t i v e ,  c o n s i d e r a b l e  p r e t r i a l  m o t i o n  
w o r k ,  p r e t r i a l  h e a r i n g s  a n d  u l t i m a t e l y  a  l e n g t h y  t r i a l .  I n  m o s t  
i n s t a n c e s  w h e r e  i n d i v i d u a l s  a r e  c h a r g e d  i n  a  c o n s p i r a c y  t h e  P u b l i c  
D e f e n d e r  A g e n c y  w i l l  o n l y  r e p r e s e n t  o n e  a l l e g e d  c o - c o n s p i r a t o r .  
B e c a u s e  o f  c o n f l i c t  o f  i n t e r e s t  o t h e r  i n d i v i d u a l s  c h a r g e d  w i l l  b e  
r e f e r r e d  t o  t h e  o f f i c e  o f  P u b l i c  A d v o c a c y .  B a s e d  o n  t e s t i m o n y  
b e f o r e  c e r t a i n  l e g i s l a t i v e  c o m m i t t e e s  i t  i s  a n t i c i p a t e d  t h a t  l a w  
e n f o r c e m e n t  a n d  t h e  p r o s e c u t i o n  w i l l  m a k e  s i g n i f i c a n t  u s e  o f  a  n e w  
c o n s p i r a c y  l a w .  W h i l e  t h e r e  h a v e  b e e n  n o  f i g u r e s  p r o v i d e d  f r o m  t h e  
D e p a r t m e n t  o f  L a w  r e g a r d i n g  c o n s p i r a c y  c a s e  p r o j e c t i o n s  t h i s  a g e n c y  
a n t i c i p a t e s  s o m e  i m p a c t  o n  i t s  c a s e l o a d  a n d  a  s i g n i f i c a n t  i m p a c t  o n  
t h e  a m o u n t  o f  w o r k  a n  a t t o r n e y  w o u l d  i n v e s t  i n  a  c o n s p i r a c y  c a s e .

S e c t i o n  3 -  T h i s  s e c t i o n  a l l o w s  t h e  D e p a r t m e n t  o f  L a w  t o  c h a r g e  
i n d i v i d u a l s  i n  a  " c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e "  u s i n g  a  l e s s e r  
n u m b e r  o f  o f f e n s e s  t h a n  i s  c u r r e n t l y  p r e s c r i b e d  b y  c u r r e n t  l a w .  
F u r t h e r m o r e  t h e  n u m b e r  o f  i n d i v i d u a l s  i n v o l v e d  u n d e r  t h e  n e w  
p r o p o s a l  i s  a l s o  s e t  a t  a  l o w e r  t h r e s h o l d  n u m b e r .  T h e  l a w  i s  
a p p a r e n t l y  d i r e c t e d  t o w a r d  i n d i v i d u a l s  i n v o l v e d  i n  s m a l l  d r u g  
d i s t r i b u t i o n  s c h e m e s .  T h e  D e p a r t m e n t  o f  L a v /  c o n c e d e s  t h a t  
" c r e a t i n g  t h i s  l e s s e r  o f f e n s e  w h e n  f e w e r  p e o p l e  a n d  t r a n s a c t i o n s  
a r e  i n v o l v e d  w i l l  g i v e  t h e  s t a t e  g r e a t e r  f l e x i b i l i t y  i n  s m a l l  d r u g  
r i n g s . "  T h e  e n d  r e s u l t  w i l l  b e  t h e  m a k i n g  o f  m o r e  c a s e s .

T h e  i m p a c t  s u c h  a  c h a n g e  i n  t h e  l a w  w i l l  h a v e  o n  t h e  P u b l i c  
D e f e n d e r  A g e n c y  i s  s i m i l a r  t o  t h a t  d e s c r i b e d  a b o v e  a s  r e l a t e s  t o  
c o n s p i r a c y .  3 o t h  o f  t h e s e  c h a n g e s  i n  t h e  l a w  w i l l  i n c r e a s e  t h e  
n u m b e r  o f - c a s e s  i n  t h a t  a  n e w  c r i m e  i s  b e i n g  a d d e d  t o  t h e  b o o k s  a n d  
a  c u r r e n t  c r i m i n a l  d e s c r i p t i o n  i s  b e i n g  g i v e n  w i d e r  a p p l i c a t i o n .
I n  o r d e r  t o  m e e t  t h e  a d d i t i o n a l  w o r k l o a d  t h e  P u b l i c  D e f e n d e r  A g e n c y  
r e q u e s t s  o n e  a t t o r n e y  w i t h  f e l o n y  l e v e l  e x p e r i e n c e  a n d  o n e  
p a r a l e g a l  t o  u n d e r t a k e  r e p r e s e n t a t i o n  o f  c l i e n t s  w h o  w o u l d  b e  
c h a r g e d  u n d e r  t h e s e  n e w  s t a t u t e s .  A s  m o s t  c o n s p i r a c y  c a s e s  w i l l  
e m a n a t e  f r o m  u r b a n  a r e a s  t h e  a t t o r n e y  w o u l d  l i k e l y  b e  s i t e d  i n  
A n c h o r a g e .  S o m e  t r a v e l  m i g h t  b e  i n v o l v e d  t o  h a n d l e  c o n s p i r a c y - t y p e  
c a s e s  i n  o t h e r  l o c a t i o n s  i n  t h e  s t a t e .  A  c o n t r a c t u a l  b u d g e t  i s  
a l s o  b e i n g  r e q u e s t e d  i n  t h a t  t h e s e  c a s e s  w i l l  b e  l i t i g a t e d  i n  
S u p e r i o r  C o u r t .

I
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S e c t i o n  4 . T h i s  s e c t i o n ,  a l o n g  w i t h  c e r t a i n  p a r t s  o f  S e c t i o n  3 
a b o v e ,  r e s t r u c t u r e s  c e r t a i n  o f  t h e  d r u g  o f f e n s e s  i n  t e r m s  o f  t h e
p o t e n t i a l  p e n a l t y .  C e r t a i n  o f f e n s e s  a r e  g i v e n  a  h i g h e r  s a n c t i o n .
F i s c a l  i m p a c t  i s  u n k n o w n .

S e c t i o n  5 . T h i s  s e c t i o n  e s t a b l i s h e s  a  n e w  c r i m e  w h i c h  c a n  b e s t  b e  
d e s c r i b e d  a s  " m o n e y  l a u n d e r i n g " . I t  i s  u n k n o w n  t o  w h a t  e x t e n t  t h e  
D e p a r t m e n t  o f  L a w  w i l l  r e l y  u p o n  t h i s  n e w  o f f e n s e  t o  m a k e  c a s e s .  
F i s c a l  i m p a c t  u n k n o w n .

S e c t i o n  6 . T h i s  s e c t i o n  o f  t h e  b i l l  p e r m i t s  p r o s e c u t i o n  o f
i n d i v i d u a l s  f o r  " i n t e r n a l  p o s s e s s i o n  o f  d r u g s " .  D e p e n d i n g  u p o n  t h e  
p o l i c y  o f  t h e  D e p a r t m e n t  o f  L a w  t h i s  p r o p o s a l  c o u l d  h a v e  a
t r e m e n d o u s  i m p a c t  o n  t h a  P u b l i c  D e f e n d e r  A g e n c y .  A  s i g n i f i c a n t  
p e r c e n t a g e  o f  i n d i v i d u a l s  o n  f e l o n y  p r o b a t i o n  a r e  r e q u i r e d '  t o  
u n d e r g o  d r u g  s c r e e n i n g  t h r o u g h  u r i n a l y s i s .  S a d l y ,  m a n y  o f  t h e m  
" c o m e  u p  d i r t y "  ( t e s t  p o s i t i v e l y  f o r  t h e  p r e s e n c e  o f  c o n t r o l l e d  
s u b s t a n c e s  i n  t h e i r  b l o o d / u r i n e ) . I f  e a c h  o f  t h e s e  w e r e ,  p r o s e c u t e d  
a s  n e w  f e l o n y  c r i m e s  c a s e l o a d s ,  e s p e c i a l l y  i n  u r b a n  a r e a s ,  w o u l d  
s i g n i f i c a n t l y  r i s e .  D e f e n d i n g  t h e s e  c a s e s  w o u l d  b e  v e r y  e x p e n s i v e  
i n  t h a t  h e a r i n g s  w o u l d  h a v e  t o  b e  c o n d u c t e d  c h a l l e n g i n g  t h e  
a c c u r a c y  o f  t h e  t e s t  r e s u l t s ,  t h e  m e t h o d o l o g y ,  t h e  s c i e n t i f i c  
t h e o r y  u n d e r l y i n g  d r u g  s c r e e n s  e t c .  T r i a l s  w o u l d  n o t  b e  u n c o m m o n  
i n  t h a t  m a n y  o f  t h e s e  i n d i v i d u a l s  w o u l d  h a v e  p r i o r  f e l o n y  
c o n v i c t i o n s  a n d  t h u s  w o u l d  b e  f a c i n g  m a n d a t o r y  p r i s o n  t e r m s .  W h e n  
t h e  s t a k e s  g e t  h i g h e r  m o r e  t r i a l s  a r e  l i k e l y .

I n  s u m m a r y  t h i s  b i l l  w i l l  u n d o u b t e d l y  h a v e  s o m e  f i s c a l  i m p a c t  o n  
t h e  P u b l i c  D e f e n d e r  A g e n c y .  D e p e n d i n g  o n  t h e  a p p r o a c h  t a k e n  b y  t h e  
D e p a r t m e n t  o f  L a w  t h e  i m p a c t  c o u l d  b e  d r a m a t i c .  I n  t h a t  t h e  P u b l i c  
D e f e n d e r  A g e n c y  i s  a l r e a d y  o p e r a t i n g  a b o v e  m a x i m u m  c a p a c i t y  i n  
t e r m s  o f  i t s  c a s e l o a d  a n y  f u r t h e r  i n c r e a s e  i n  i t s  w o r k l o a d  m u s t  b e  
a c c o m p a n i e d  b y  a d d i t i o n a l  r e s o u r c e s .

b u d g e t  A N A L Y S I S

1 0 0 : A t t o r n e y  I I I  ( A n c h o r a g e )  7 6 . 7  
P a r a l e g a l  I I  ( A n c h o r a g e )  5 2 . 3

1 2 9 .  0

2 0 0 : T r a v e l 5 . 0

3 0 0 : C o n t r a c t u a l  ( O f f i c e  s p a c e
e x p e r t s ,  c o m m u n i c a t i o n s ) 1 3 . 5

4 0 0 : S u p p l i e s 2 . 0

5 0 0 : E q u i p m e n t  ( o n e - t i m e ) 3 : 9

1 5 2 . 5
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Position Title .I Attorney J11 i Nix of Positions Range / Step I narg. Unit )] 1 22/A J 1 it !
1 imr Stilus Sl.ilf MonthsPIT 12.0 I hocaiion Election DistrictEGA 1TYPE OF EXPENDI ! IRIK Ainmml Justification

TliCj new crime of conspiracy, changes .In the law concerni.ng j "continuing criminal enterprise” and internal possession of drng cases’ will, at the very leant create additional cases in the urban areas of Lhe state. The one felony level attorney and paralegal requested to meet these increases is considered a conservative fiscal response to this criminal justice reform bill.

•

1 ‘ ̂

55,%9Ik’Dcfilt . ' 20,733Premium Pay Iflllici ‘Ihlnl PcTjnn.li Services 76,702 76,702Havel 5.000Contractual 10.000 •' Commodities 1,000Equipment 1,500
! QUki...... •lltlnl Cost 94 202'funding source for totai. cosrF'dcral Receipts IR02G.F. MAItli |fM).l iGeneral Fund 11101 % . 202IA JlS££!L*!?. (007Oil* Receipts tOOIOilier

••

I le q iie s l  F o r 
Netv P o s itio n

AGENCY D e p a r t m e n t, o f  A d m i n i s t r a t i o n

Hllll Publi c Defender Agency 
COMPONEN P P»bl 1 c Defender Agency

l*3gC . o f

Revised Dale:
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Position Title P a ra lep .a l A ss is ta n t I I
rime Stilus t „ t Stall MonthsI* FT ]/ . . [ )

TYI»E OF EXPENIin tJItl- Anpiunl
Salaiy 3 0 .9 3 0
HcnefilJ 15 .3 26
I’ rpipinui Pay •
Other

1ltl.il Personal Servirrj 5 2 ,2 5 7 5 2 ,2 5 7
Havel - 0 -
Cnnlr3clu.il 3 .5 0 0  •
Cniiiinmlilies 1 ,0 0 0
Emiinnicnl 1 ,5 0 0
Other

'ltil.il Cost 5 8 ,2 5 7
__ .____ l-IINDING SOUIICE FOR TTY
Federal flcccinls 1002

YA1. COST
o f. Maith |mn
General Fund 1001 5 8 .2 5 7
1 A Itcceinls 1007
TIP lire clots lOf.l
Other •

No. of Posllion* Uange / Step 16//
location

EU A

/larg. Unit f.c;u
Ii

Election District

Jns lifica lion

T h e  n e w  c r i m e  of c o n s p i r a c y ^  c h a n ce s  in the. l a w  concernini 

"coni.insi.inp c r i m i n a l  e n t e r p r i s e "  ansi i n t e r n a l  possc.ssion 

o f  r i m e  c a s e s  w i l l ,  al tlie v e r y  least c r e a t e  a d d i t i o n a l  

c a s e s  in Lhc u r b a n  a r e a s  o f  the statu. T h e  on. f e l o n y  

.level a t t o r n e y  an d  p a r a l e g a l  req u e s te d  to m e e t  t h e s e  

i n c r e a s e s  in c o n s i d e r e d  a c o n s e r v a t i v e  f i s c a l  r e s p o n s e  

to th i s  c r i m i n a l  j u s t i c e  r e f o r m  bill.

H efjucsl F o r 
New P o s itio n

A G E N C Y  D e p a r t m e n t o f  A d m i n i s t r a t i o n  

liltU... P u b lic D e f e n d e r  Ap.cncy_________

FY

COMPONENT P u b l i c  D e fe n d e r Ap.ency

cO



Revision D ate :_________________________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

< \G .

Bill Version: HB 554
(H) Publish Date: 2-24-92

Department Affected: Administration

Title: ‘ An Act relating to murder creating the crime of
conspiracy.. . ______________________________________
Sponsor: Governor _____________________________
Requestor. Rules Committee_________________________

BRU: Office of Public Advocacy
Component: Office of Public Advocacy

COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 123.7 128.6 133.7 139.0 144.6 150.4
TRAVEL
CONTRACTUAL 381.1 391.1 406.7 423.0 439.9 457.5
SUPPLIES 2.0 2.1 2.2 2.3 2.4 2.5
EQUIPMENT 11.0 0 0 0 0 0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 517.8 521.8 542.6 564.3 586.9 610.4

CAPITAL

REVENUE 
FUND SOURCE:

^ FUNDING: (Thousands of Dollars)
GENERAL FUND 517.8 521.8 542.6 564.3 586.9 610.4
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 517.8 521.8 542.6 564.3 586.9 610.4

POSITIONS:
FULL-TIME 2.0 2.0 2.0 2.0 2.0 2.0
PART-TIME I
TEMPORARY

Estimate of current year impact: None.
ANALYSIS: (Attach a separate page if necessary.) 
See attached.

Prepared by: Brant McGee. Public Advocacy Phone: 274-1684
Division: Office of Public Advocacy

~ 7“
( ' I /!Approved by Commissioner: Nancy Bear Usera / /  / )  . 

Agency: Administration //f /  // 1/

Date: January 21.1992

W V
Date:

D̂istribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91
6/le{32JD2209.KP/l 'H > b //c /& w c q a /. 
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ANALYSIS: (continued)

Tiis omnibus criminal justice relorm bill, requested by the Department ol Law, creates several new offenses whose prosecution will have a dramatic fiscal 
npact on the Office of Public Advocacy. The following analysis will deal solely with the fiscal ramifications of the adoption of the individual sections of 
le proposed bill.

ections 1 and 2 create a new crime on ’ conspiracy' under which two or more people involved in a homicide, kidnapping, or felony drug offense would 
= prosecutable for this separate crime. The purpose of tire bill is to create another crime under which persons not currently prosecutable can be 
'osecuted. Further, and most importantly from the fiscal perspective of this agency, these new defendants will be tried together in a single trial. Such 
charge will inevitably give rise to conflicts of interests among defendants which mandate the legal representation of each defendant by a single attorney 
' agency.

ne Office of Public Advocacy (OPA) is responsible for providing representation for those with whom the Alaska Public Defender Agency has a conflict 
; interest. The gre.c1 majority of defendants prosecuted under conspiracy laws will be found by tha court to be indigent and qualified for Public Defender 
id OPA services. By definition, because the statute is designed to prosecute two or more people, the Office of Public Advocacy will be responsible for 
roviding representation to one or more alleged co-conspirators in the great majority of the cases prosecuted under this new section. For example, if the 
Jaska Public Defender Agency is appointed to represent defendant number one in a conspiracy case, OPA will be appointed to provide representation, 
robably by a staff attorney, to defendant number two, and through contract counsel, to all other codefendants in a particular case.

action 3 of the proposed bill is also'intended to allow for the prosecution of multiple codefendants. This section will make it easier for the Department 
: Law to charge individuals engaging in a ’ continuing criminal enterprise’ by lowering the number of offenses and the number of the individuals involved 
om that now specified In current law. The Department of Law states, ’ Creating this lesser offense when fewer people and transactions are involved will 
ve the State greater flexibility in small drug rings.’  This new law will, in addition to the conspiracy law described above, allow prosecutors to make more 
iminal charges against more defendants who are alleged to be involved in a particular series of events. In short, on the same facts the Department of 
aw will be able to charge more people with more crimes.

ost drug rings are ’ small.’  Drug dealers typically know only those from whom they purchase the drugs and to whom they sell the drugs. For example, 
:e street dealer does not know the importer. Because this law only involves the requirement that a defendant engage with two or more people, rather 
ran the five individuals specified in current law, the facts from which the Department of Law can prosecute for a ’ continuing criminal enterprise’ will arise 
:r more frequently.

is  same fiscal analysis provided in relason to the new conspiracy law applies with equal force to this new crime. Cases filed under conspiracy statutes 
i  the federal level and in other states routinely involve substantial attorney time, particularly for the preparation of pretrial motions. Due to the fact that 
e Department of Law investigation activity will probably focus on urban areas, the Office of Public Advocacy is requesting one experienced attorney and 
legal secretary in Anchorage to handle representation of clients charged under the bill. Because the staff attorney can represent but one.codefendant 
a given case, the Office of Public Advocacy must contract with private counsel for the representation of all other codefendants determined to be indigent 
•• tne court

is anticipated that the complexity of this litigation will dictate high contract costs, which are estimated at S15.000 per defendant. The Department of Law 
as not estimated the number of prosecutions it will initiate during FY 93 or subsequent years unaer either the new conspiracy statute or new continuing 
iminal enterprise statute. The projected $375,000 in contract costs is thus based or: the assumption that the Office of Public Advocacy will only be 
sponsible for 25 codefendants charged under these statutes tor which it cannot provide staff representation during the coming fiscal year.

snould be noted that conspiracy prosecutions are far more expensive to defend than to prosecute. The nature of the allegation means that two, and 
sually more, a'etendants-each represented by separate counsel-will be prosecuted by one or two Assistant District Attorneys. For example, in a typical 
nspiracy prosecution, tha Department of Law and the Public Defender Agency will each be paying for one attorney, while the Office of Public Advocacy 
il be responsible for providing counsel to all of the remaining codefendants.

ie latter portion of Section 3 and Section 4 reclassify certain drug offenses to the next higher category of offenses, thus making the defendants eligible 
r higher penalties. While the higher penalties may influence the defendant's decision to insist upon a jury trial, it is not possible to quantify the extent

;e p O Z /0 a2 0 9 .K P .,2
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BILL NO. 5 ^

to which such a trend would impose additional costs on this agency.

Section 5 creates the new crime of ’money laundering’  a rJ makes it a felony to take, give, transport, or conduct a financial transaction involving money 
for other property known to be derived from the drug violations. The section is drafted with extraordinary broad language and could be used to prosecute 
the spouses and children of dreg dealers, as well as anyone who provides a service or sells an item to a known dreg dealer. Given the broad sweep of 
the language of this section, the number of people prosecuted under it will depend upon policy determinations of the Department of Law that have not yet 
been announced.

Section 6 of the bill redefines the crime of possession of dregs in an apparent effort to allow prosecution of persons who ingest dregs within their body. 
Whether this will result in additional new felony cases in which OPA will be obliged to provide defense services will also depend on policy determinations 
by the Department of Law. It is now quite common for individuals on felony probation to be subjected to petitions to revoke their probation based on the 
positive results of a dreg test. Typically, the filing of such petitions to revoke probation do not also involve prosecution for possession of dregs. If the 
Department of Law chose to prosecute such cases as new crimes, the impact on caseloads could be quite dramatic. However, without knowing the extent 
to which probation violators and others might be subjected to new prosecutions for possession, it is not possible to accurately estimate the fiscal impact 
of this provision of OPA.

sactons 7 and 8 could have no conceivable fiscal impact on the operations of the Office of Public Advocacy.

6/letr9a/02a09JEP/3
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Position Title
Attorney IV

Time Status
PIT

Staff Months
12.0

TYPO OF EXPENDITURE

Salary

lleneflts
Premium Pay

Other
Total Personal Services

Travd
Contractual

Commodities
Equipment
Other

Total Cost
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002

G.F. Match 1003
General Fund 1004

I-A Receipts 1007

AM OUNT
M.O
22.6

86.6

3.4

1.0
3.6

94.6

94.6

CIP Receipts 1061
Other

/02209.w p/l

Request For 
New Position

No. o f  Positions
LL 92-0009

Range /  Step 
24/A

Location

Barg. Unit

Anchorage-EBA
Election District

Justification
Ih c Anchorage Office o f  Public Advocacy presently has four attorney positions devoted to 
criminal defense. These attorneys are also handling several major cases outside the Anchorage 
area as staff coverage and travel Is more cost effective than contracting major cases to private 
attorneys In rural areas. Current caseloads Indicate that these four attorneys cannot absorb the 
additional cases which would result from this legislation. It Is necessary that an additional 
attorney be added to tire Anchorage staff to cover the resultant Increased caseload.

AGENCY ADMINISTRATION

DRU Office of Public Advocacy

COMPONENT Office o f l*ubllc Advocacy c Page

Revised Date:

I FY 9 3  |
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LL 92 0- J

P o s itio n  T it le
Leg.il S e c re ta ry  I

im imiuijmmw i1 .u-'imm w» iuiwaauia«»«ca»eafs
N o  o f  P o s i t io n s Range /  Step 

10/A
Barg. Unit

GG
Time Status

PR"
Staff Months

12.0
TYPE OF EXPENDITURE
Salary

Benefits
Premium Pay

Other
Total Personal Services

Travel
Contractual (Office Space)
Commodities
Equipment

Other
Total Cost

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002

G.F. Match 1003
General Fund KXM

I-A Receipts 1007
CIP Receipts 1061

Other

Location
Anchorage-EHA

Election District
8

AMOUNT
25.1

12.0

Justification
The Anchorage Office of Public Advocacy presently has three legal secretary positions providing 
clerical support, 15 professional positions, six VISTA volunteers, and the VGAL program. The 
addition of an attorney with a full caseload necessitates the addition of another secretary. The 
clerical workload generated by an additional attorney cannot be absorbed by the cuiTcnt clerical 
staff.

37.1

2.7

1.0
7.4

482

48.2

6/1/02209. w p /2

Request For 
New Position

AGENCY ADMINISTRATION

IIRU Office of Public Advocacy

COMPONENT Office of Public Advocacy

FY 9 3

5
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S c k lc h l e u s s  cc ric& M c G o m a s
A T T O R N E Y S  A T LAW 

SOO L STREET, SUITE 300 
A N C H O R A G E . A LA SK A  9 9 5 0 1

(907) 258-7307 
FAX (907) 278-1158

M ay  1 ,  1 9 9 2

R e p r e s e n t a t i v e  G e o r g i a n n a  L i n c o l n  
C o - C h a i r m a n  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  

S e r v i c e s  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l ,  R o o m  1 1 2  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e p r e s e n t a t i v e  P a t  C a r n e y  
C o - C h a i r m a n  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  

S e r v i c e s  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  R o o m  1 0 4  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e s  C a r n e y  a n d  L i n c o l n :

I  am  w r i t i n g  o n  b e h a l f  o f  t h e  A l a s k a  A c t i o n  T r u s t .  We s t r o n g l y  
o p p o s e  HB 5 5 4  a n d  5 5 5 ,  G o v e r n o r  H i c k e l ' s  f i r s t  a n d  s e c o n d  c r i m e  
b i l l s .  We b e l i e v e  t h e  b i l l s  a r e  d e t r i m e n t a l  t o  t h e  w e l l  b e i n g  o f  t h e  
p e o p l e  o f  t h i s  s t a t e  a n d  s h o u l d  n o t  b e  a d o p t e d  b y  t h e  l e g i s l a t u r e .  
On b e h a l f  o f  t h e  T r u s t  i t  i s  my r e q u e s t  t h a t  y o u  k i n d l y  c o n s i d e r  a n d  
d i s t r i b u t e  t o  a l l  m e m b e r s  o f  y o u r  c o m m i t t e e  t h e  e n c l o s e d  P o s i t i o n  
P a p e r s  p r e p a r e d  b y  t h e  C r i m i n a l  S e c t i o n  o f  t h e  A l a s k a  A c t i o n  T r u s t .

I n  a d d i t i o n ,  t h e  T r u s t  r e q u e s t s  t h a t  t h e s e  t w o  b i l l s  b e  
s c h e d u l e d  f o r  a d d i t i o n a l  h e a r i n g s  i n  f r o n t  o f  t h e  C o m m i t t e e  a n d  t h a t  
a  m e m b e r  o f  t h e  T r u s t  b e  g i v e n  a n  o p p o r t u n i t y  t o  t e s t i f y  i n  d e t a i l  
r e g a r d i n g  t h e  T r u s t ' s  p o s i t i o n s  o n  t h e  b i l l s .

T h a n k  y o u  f o r  c o n s i d e r i n g  t h e  m a t t e r s  r a i s e d  i n  t h i s  l e t t e r .  I  
w o u l d  m u c h  a p p r e c i a t e  i t  i f  a  m e m b e r  o f  o n e  o f  y o u r  s t a f f s  c o u l d  
c o n t a c t  me a t  t h e  a b o v e  n u m b e r  t o  a r r a n g e  a  t i m e  f o r  a  m e m b e r  o f  t h e  
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P O S I T I O N  P A P E R  

HOUSE  B I L L  NO .  5 5 4  

( G o v e r n o r  H i c k e l ' s  C r i m e  B i l l  N o .  1 )

T h e  A l a s k a  A c t i o n  T r u s t  s t r o n g l y  o p p o s e s  H o u s e  B i l l  N o .  

5 5 4  a n d  u r g e s  t h a t  i t  n o t  b e  a d o p t e d  b y  t h e  l e g i s l a t u r e .

S E C T I O N  1 :  T h i s  S e c t i o n  c r e a t e s  a  n e w  s t a t e  c o n s p i r a ­

c y  c r i m e  a p p l i c a b l e  t o  m u r d e r  o f f e n s e s ,  k i d n a p p i n g  o f f e n s e s ,  a n d  

a l l  f e l o n y  d r u g  o f f e n s e s .  A l a s k a  s h o u l d  n o t  a d o p t  a  c o n s p i r a c y  

l a w .  I t  i s  u n n e e d e d .  P r e s e n t  l a w  e n a b l e s  t h e  s t a t e  t o  p r o s e c u t e  

t h o s e  w h o  h e l p  i n d i v i d u a l s  c o m m i t  c r i m e s  ( a c c o m p l i c e  l i a b i l i t y ) , 

t h o s e  w h o  a t t e m p t  t o  c o m m i t  c r i m e s  ( a t t e m p t  l i a b i l i t y )  , a n d  t h o s e  

w h o  s e e k  t o  h a v e  o t h e r s  c o m m i t  c r i m e s  ( s o l i c i t a t i o n ) . E v e r y  a c t  

w h i c h  s h o u l d  b e  s u b j e c t  t o  c r i m i n a l  p r o s e c u t i o n  c a n  e f f e c t i v e l y  b e  

p r o s e c u t e d  u n d e r  t h e  a c c o m p l i c e ,  a t t e m p t ,  a n d  s o l i c i t a t i o n  

s t a t u t e s .  S e e  AS 1 1 . 3 1 . 1 1 0 ( a ) ,  AS 1 1 . 3 1 . 1 1 0 ( 2 ) ( b ) . U n d e r  t h e s e  

s t a t u t e s ,  l a w  e n f o r c e m e n t  o f f i c e s  a l r e a d y  h a v e  t h e  t o o l s  a v a i l a b l e  

t o  t h e m  t o  i n t e r v e n e  i n  o n g o i n g  c r i m i n a l  a c t i v i t y ,  s t o p  i t ,  a n d  

p r o s e c u t e  i t  e v e n  i f  t h e  t a r g e t  c r i m e  h a s  n o t  b e e n  c o m p l e t e d .  

T h e s e  a c t  a s  a  v e r y  e f f e c t i v e  p u n i s h m e n t  a g a i n s t  g r o u p  c r i m i n a l  

a c t i v i t y .

A &
T
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T h e r e  c a n  b e  a b s o l u t e l y  n o  d o u b t  t h a t  a d d i n g  t h e  c r i m e  o f  

c o n s p i r a c y  w i l l  g r e a t l y  i n c r e a s e  t h e  n u m b e r  o f  i n d i v i d u a l s  b e i n g  

p r o s e c u t e d  a n d  w i l l  i n e v i t a b l y  i n c r e a s e  t h e  c o s t s  o f  p r o s e c u t i o n  

a n d  d e f e n s e .  C o n s p i r a c y  i n v e s t i g a t i o n s ,  a n d  i n e v i t a b l y ,  c o n s p i r a c y  

t r i a l s ,  a r e  m u c h  m o r e  t i m e - c o n s u m i n g  a n d  m o r e  c o m p l i c a t e d  t h a n  

t r i a l s  o n  t h e  u n d e r l y i n g  o f f e n s e s .  I t  i s  w r o n g  t o  c l a i m  t h a t  

c o n s p i r a c y  c h a r g e s  w i l l  c o n s o l i d a t e  i n t o  a  s i n g l e  t r i a l  a  n u m b e r  o f  

d r u g  c h a r g e s .  U n d e r  t h e  B r u t o n  d e c i s i o n  a n y t i m e  a n y  d e f e n d a n t  

g i v e s  a  s t a t e m e n t  t o  t h e  p o l i c e ,  t h a t  d e f e n d a n t ' s  t r i a l  m u s t  b e  

s e v e r e d  f r o m  t h e  o t h e r  p e n d i n g  t r i a l s .  T h a t  r u l e  w i l l  n o t  c h a n g e  

b e c a u s e  o f  a  c o n s p i r a c y  l a w ,  b e c a u s e  s t a t e m e n t s  t o  p o l i c e  a n d  o t h e r  

i n d i v i d u a l s  n o t  p a r t  o f  t h e  c o n s p i r a c y  a r e  n o t  w i t h i n  t h e  c o ­

c o n s p i r a t o r s  e x c e p t i o n  t o  t h e  h e a r s a y  r u l e .  T h u s ,  t h e y  w o u l d  n o t  

b e  a d m i s s i b l e  a t  a n y  j o i n t  t r i a l .  F o r  e x a m p l e ,  t h e  G u s t a f s o n /  

C h e e l v  c a s e s  o n g o i n g  i n  F e d e r a l  C o u r t  w i l l  n o t  b e  t r i e d  a s  a  s i n g l e  

c o n s o l i d a t e d  c a s e .  E a c h  d e f e n d a n t  w h o  g a v e  a  s t a t e m e n t  t o  t h e  

p o l i c e  w i l l  l i k e l y  h a v e  h i s  o r  h e r  c a s e  s e v e r e d  f r o m  t h e  o t h e r s .

U n d e r  t h e  c h a n g e s  t o  C r i m i n a l  R u l e s  1 2  a n d  1 6 ,  a n d  t o  

E v i d e n c e  R u l e  4 0 4 ( b ) , t h e  l e g i s l a t u r e  h a s  a l r e a d y  m a d e  p r o v i s i o n  t o  

j o i n  t o g e t h e r  a s  m a n y  c h a r g e s  a n d  c a s e s  a g a i n s t  a  p a r t i c u l a r  

d e f e n d a n t  a s  i s  c o n s t i t u t i o n a l l y  p e r m i t t e d .  N o  f u r t h e r  c o n s o l i d a ­

t i o n  o f  c h a r g e s  o r  c o - d e f e n d a n t s  w i l l  b e  a c c o m p l i s h e d  b y  a  

c o n s p i r a c y  l a w .  I n s t e a d ,  a l l  t r i a l s  w i l l  b e c o m e  f a r  m o r e  e x p e n ­

s i v e ,  b e c a u s e  t h e y  w i l l  b e  f a r  l o n g e r  a n d  m o r e  c o m p l i c a t e d .
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M o r e o v e r ,  t h e  p r o p o s e d  c o n s p i r a c y  l a n g u a g e  w i l l  i n c l u d e  

d e f e n d a n t s  w h o  s h o u l d  n o t  a p p r o p r i a t e l y  b e  p r o s e c u t e d  f o r  c r i m e s .  

F o r  e x a m p l e ,  u n d e r  t h e  p r o p o s e d  l a w ,  i f  t w o  n i n e t e e n  y e a r  o l d s  

a g r e e d  t o  p u r c h a s e  s o m e  m a r i j u a n a ,  a n d  o n e  o f  t h e m  m a d e  a  t e l e p h o n e  

c a l l  t o  s o m e o n e  h e  t h o u g h t  m i g h t  s e l l  h i m  s o m e  m a r i j u a n a ,  b u t  n o  

o n e  a n s w e r e d  t h e  p h o n e ,  t h e  c r i m e  w o u l d  b e  a  c o m p l e t e d  f e l o n y  d r u g  

c o n s p i r a c y .  T h i s  m i n o r  c o n d u c t ,  w h e r e  s o c i e t y  i s  n o t  h a r m e d ,  

s h o u l d  n o t  b e  c r i m i n a l l y  p r o s e c u t e d .  I n s t e a d ,  t h e  l a w  s h o u l d  

r e m a i n  a s  i t  i s ,  a n d  a  p e r s o n  m u s t  e n g a g e  i n  a  " s u b s t a n t i a l  s t e p "  

t o w a r d  c o m m i s s i o n  o f  a n  o f f e n s e  b e f o r e  h e  c a n  b e  p r o s e c u t e d  f o r  

a t t e m p t i n g  t o  c o m m i t  t h e  o f f e n s e .

U n f o r t u n a t e l y ,  c o n s p i r a c y  l a w s  a r e  o f t e n  c r u e l l y  u s e d  t o  

p r o s e c u t e  f a m i l y  m e m b e r s  o f  i n d i v i d u a l s  s u s p e c t e d  o f  d r u g  o f f e n s e s .  

T h e  p r o s e c u t i o n  c a n  t h e n  v e r y  e f f e c t i v e l y  p r e s s u r e  t h e  f a m i l y  t o  

c a u s e  s o m e  i n d i v i d u a l s  t o  p l e a d  g u i l t y  i n  e x c h a n g e  f o r  d i s m i s s i n g  

c h a r g e s  a g a i n s t  o t h e r  f a m i l y  m e m b e r s .  A l a s k a  s h o u l d  n o t  a l l o w  i t s  

l a w s  t o  b e  s o  t u r n e d  a g a i n s t  i n n o c e n t  f a m i l y  m e m b e r s .  T h e  f a c t  

t h a t  s o m e  m e m b e r s  o f  t h e  f a m i l y  m a y  b e  s u s p e c t e d  d r u g  d e a l e r s  i s  n o  

j u s t i f i c a t i o n  f o r  d e s t r o y i n g  t h e  l i v e s  o f  i n n o c e n t  f a m i l y  m e m b e r s  

b y  a c c u s i n g  t h e m  o f  b e i n g  p a r t  o f  s o m e  f a b r i c a t e d  c o n s p i r a c y .

S E C T I O N  2 :  T h i s  S e c t i o n  i m p l e m e n t s  S e c t i o n  1 .

B e c a u s e  S e c t i o n  1  s h o u l d  b e  r e j e c t e d ,  t h i s  S e c t i o n  s h o u l d  a l s o  b e  

r e j e c t e d .

S E C T I O N  3 ;  T h e  p r o p o s e d  i n c r e a s e s  i n  p e n a l t i e s  f o r

v a r i o u s  c o c a i n e  a n d  " c r a c k "  c o c a i n e  o f f e n s e s  a r e  u n n e c e s s a r y .  T h e
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o n e  p r o p o s a l  a r g u a b l y  j u s t i f i e d  i s  t h e  i n c r e a s e  i n  p e n a l t y  f o r  

m a n u f a c t u r e ,  d e l i v e r y ,  o r  p o s s e s s i o n  w i t h  i n t e n t i o n  t o  d e l i v e r y  5 0 0  

o r  m o r e  g r a m s  o f  c o c a i n e .  I n c r e a s i n g  t h e  p e n a l t y  f o r  p o s s e s s i o n  o f  

o v e r  a  p o u n d  o f  c o c a i n e  f r o m  a  C l a s s  B  f e l o n y  t o  a  C l a s s  A f e l o n y ,  

m a y  b e  a p p r o p r i a t e  b e c a u s e  t h i s  w o u l d  f o c u s  o n  p u n i s h i n g  m a j o r  

c o c a i n e  d e a l e r s .

T h e  p r o p o s e d  c h a n g e s  m a k i n g  i t  a  C l a s s  A f e l o n y  t o  

m a n u f a c t u r e ,  d e l i v e r ,  o r  p o s s e s s  w i t h  i n t e n t  t o  d e l i v e r  f i v e  g r a m s  

o f  " c r a c k "  c o c a i n e  s h o u l d  b e  r e j e c t e d .  O t h e r  t h a n  t o  u n f a i r l y  

t a r g e t  m i n o r i t i e s  a n d  p o o r  p e o p l e ,  t h e r e  i s  n o  j u s t i f i c a t i o n  f o r  

m a k i n g  i t  a  C l a s s  A f e l o n y  t o  d e l i v e r  f i v e  g r a m s  o f  " c r a c k "  c o c a i n e  

a t  t h e  s a m e  t i m e  t h a t  d e l i v e r y  o f  c o c a i n e  o n l y  b e c o m e s  a  C l a s s  A 

f e l o n y  w h e n  t h e  a m o u n t  i n v o l v e d  i s  5 0 0  g r a m s .  T h o s e  w h o  s e l l  s m a l l  

a m o u n t s  o f  " c r a c k "  c o c a i n e  a r e  m o s t  l i k e l y  a d d i c t s  t h e m s e l v e s  

s e l l i n g  s m a l l  a m o u n t s  o f  d r u g s  t o  p a y  f o r  t h e i r  d r u g  h a b i t s .  F o r  

t h e s e  i n d i v i d u a l s ,  c o n v i c t e d  o f  t h e i r  f i r s t  f e l o n y  d r u g  o f f e n s e ,  

e f f o r t s  t o  r e h a b i l i t a t e  t h e m  s h o u l d  b e  o f  g r e a t e r  f o c u s  t h a n  

e f f o r t s  t o  i s o l a t e  t h e m .  I m p l e m e n t a t i o n  o f  t h i s  p r o p o s e d  S e c t i o n  

w i l l  c a u s e  s u b s t a n t i a l ,  a b s o l u t e l y  u n n e c e s s a r y  a n d  c o u n t e r p r o d u c ­

t i v e  o v e r c r o w d i n g  o f  A l a s k a ' s  p r i s o n  s y s t e m .

R e c e n t l y  t h e  M i n n e s o t a  S u p r e m e  C o u r t  r u l e d  u n c o n s t i t u ­

t i o n a l  o n  e q u a l  p r o t e c t i o n  g r o u n d s  a  s t a t u t e  w h i c h  e q u a t e d  3 g r a m s  

o f  " c r a c k "  c o c a i n e  w i t h  t e n  g r a m s  o f  r e g u l a r  c o c a i n e .  T h e  c o u r t  

r u l e d  t h a t  t h i s  d i s p a r i t e  t r e a t m e n t  v i o l a t e d  e q u a l  p r o t e c t i o n .  T h e  

c o u r t  r e c o g n i z e d  t h a t  t h e  s t a t u t e  h a d  a n  u n f a i r  i m p a c t  o n  m i n o r i ­
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t i e s .  I n  M i n n e s o t a  9 7 %  o f  t h e  d e f e n d a n t s  c h a r g e d  w i t h  p o s s e s s i o n  

o f  " c r a c k "  c o c a i n e  a r e  b l a c k ,  w h e r e a s  8 0 %  o f  t h o s e  c h a r g e d  w i t h  

p o s s e s s i o n  o f  r e g u l a r  c o c a i n e  a r e  w h i t e .  T h e  c o u r t  h e l d  t h a t  t h e r e  

w a s  n o  j u s t i f i c a t i o n  f o r  t h i s  d i s p a r a t e  t r e a t m e n t  w h i c h  w o u l d

i n e v i t a b l y  h a v e  a n  u n f a i r  r a c i a l  i m p a c t .  S t a t e  v .  R u s s e l l . _____

N . W . 2 d   ( M i n n .  1 9 9 1 ) .

C e r t a i n l y  s a l e  o f  " c r a c k "  c o c a i n e  i s  v e r y  s e r i o u s .  

H o w e v e r ,  5  g r a m s  o f  " c r a c k "  c o c a i n e  i s  l i t t l e  m o r e  t h a n  a n  

i n d i v i d u a l  m i g h t  u s e  p e r s o n a l l y  a n d  a s  n o t e d ,  i s  l i k e l y  t h e  a m o u n t  

t h a t  a n  a d d i c t  w o u l d  s e l l  t o  s u p p o r t  h i s  o w n  h a b i t .  F i r s t  

o f f e n d e r s  p o s s e s s i n g  t h i s  s m a l l  a m o u n t  s h o u l d  n o t  b e  g i v e n  

m a n d a t o r y  s e n t e n c e s ,  b u t  s h o u l d  b e  a l l o w e d  t h e  p o t e n t i a l  f o r  

r e h a b i l i t a t i v e  s e n t e n c e  a v a i l a b l e  w h e n  t h e  o f f e n s e  i s  p r o s e c u t e d  a s  

a  C l a s s  B  f e l o n y .

T h e  s a m e  i s  t r u e  o f  e f f o r t s  t o  l e s s e n  t h e  e l e m e n t s  f o r  

p r o o f  o f  c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e  s o  t h a t  a l l  t h a t  w o u l d  n o w  

b e  r e q u i r e d  a r e  t h r e e  o r  m o r e  d r u g  o f f e n s e s  v / h e r e  t h e  d e f e n d a n t  

a c t e d  i n  c o n c e r t  w i t h  a t  l e a s t  t w o  o t h e r  p e o p l e .  T h i s  s e c t i o n  

w o u l d  m a k e  d e f e n d a n t s  i n v o l v e d  i n  m i n o r  d r u g  s a l e s ,  m o s t  l i k e l y  

t h o s e  a d d i c t e d  t o  d r u g s ,  w h o  a r e  s e l l i n g  s m a l l  a m o u n t s  t o  s u p p o r t  

t h e i r  p e r s o n a l  c o n s u m p t i o n ,  g u i l t y  o f  C l a s s  A f e l o n i e s .  A g a i n ,  

t h i s  c o n d u c t ,  w h i l e  c e r t a i n l y  d e s e r v i n g  o f  f e l o n y  p u n i s h m e n t ,  

s h o u l d  n o t  b e  s u b j e c t  t o  t h e  h a r s h  p r e s u m p t i v e  p e n a l t i e s  r e s e r v e d  

f o r  t h e  m o s t  s e r i o u s  o f f e n d e r s  u n d e r  t h e  p e n a l t y  p r o v i s i o n s  

a l l o c a t e d  f o r  t h o s e  w h o  c o m m i t  C l a s s  A f e l o n i e s .
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I n  a d d i t i o n  t o  u n n e c e s s a r i l y  i n c r e a s i n g  t h e  p e n a l t i e s  f o r  

o f f e n d e r s  w h o  s h o u l d  s t i l l  b e  c o n s i d e r e d  p o t e n t i a l  s u b j e c t s  f o r  

r e h a b i l i t a t i o n ,  t h e s e  s e c t i o n s  w i l l  r e s u l t  i n  t r e m e n d o u s  e x p e n s e  

f o r  t h e  s t a t e .  B e c a u s e  t h e  p e n a l t i e s  a r e  s o  g r e a t ,  i n e v i t a b l y  

d e f e n d a n t s  w i l l  b e  u n w i l l i n g  t o  p l e a d  g u i l t y  t o  t h e  c h a r g e s  b u t  

w i l l  f i g h t  t h e m .  T h e r e  w i l l  b e  m o r e  t r i a l s ,  l o n g e r  t r i a l s ,  a n d  

m u c h  m o r e  v i g o r o u s  d e f e n s e s .

S E C T I O N  4 ;  P o s s e s s i o n  w i t h  i n t e n t  t o  d e l i v e r

m a r i j u a n a  s h o u l d  r e m a i n  a  C l a s s  C f e l o n y .  G i v e n  t h e  s t u d i e s  t h a t  

s h o w  t h a t  m a r i j u a n a  h a s  a  l e s s  h a r m f u l  e f f e c t  o n  s o c i e t y  t h a n  o t h e r  

d r u g s ,  i t s  p o s s e s s i o n  s h o u l d  c e r t a i n l y  b e  a  f e l o n y ,  b u t  i t  s h o u l d  

r e m a i n  a  C l a s s  C f e l o n y  a n d  n o t  a  C l a s s  B  f e l o n y .

S E C T I O N  5 :  T h i s  S e c t i o n  c r e a t e s  t h e  c r i m e  o f  m o n e y

l a u n d e r i n g  a n d  m a k e s  i t  a  f e l o n y  t o  r e c e i v e ,  a c q u i r e ,  o r  c o n d u c t  

a n y  t r a n s a c t i o n  i n v o l v i n g  p r o c e e d s  w h i c h  a n  i n d i v i d u a l  k n o w s  c o m e  

f r o m  d r u g  v i o l a t i o n s .  ( K n o w l e d g e  i n c l u d e s  a w a r e n e s s  o f  a  s u b s t a n ­

t i a l  p r o b a b i l i t y  t h a t  a  f a c t  e x i s t s .  AS 1 1 . 8 1 . 9 0 0 ( a ) ( 2 ) )

T h i s  p r o p o s a l  c o n t a i n s  v e r y  b r o a d  l a n g u a g e  t h a t  l i k e l y  

w i l l  n o t  s u r v i v e  a  c o n s t i t u t i o n a l  d u e  p r o c e s s  c h a l l e n g e .  I t  i s  

v e r y  p o o r l y  d r a f t e d .  T h e  b r o a d  c r i m i n a l  l i a b i l i t y  i m p o s e d  b y  t h i s  

s t a t u t e  w i l l  m a k e  i t  m u c h  l e s s  l i k e l y  t h a t  p r i v a t e  a t t o r n e y s  w i l l  

b e  w i l l i n g  t o  r e p r e s e n t  a n  i n d i v i d u a l  c h a r g e d  w i t h  t h e  c r i m e  

b e c a u s e  o f  t h e  r i s k  t h a t  f u n d s  a l l o c a t e d  f o r  a t t o r n e y ' s  f e e s  w i l l  

b e  c o n f i s c a t e d  a n d  t h e  r i s k  t h a t  t h e  a t t o r n e y  m i g h t  a l s o  b e  

c r i m i n a l l y  p r o s e c u t e d .  T h e  r e s u l t  w i l l  b e  t h a t  t h e  d e f e n s e  o f  a
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l a r g e  n u m b e r  o f  c a s e s  p r e s e n t l y  b e i n g  h a n d l e d  b y  t h e  p r i v a t e  b a r  

w i l l  b e  t h r o w n  o n  p u b l i c  a g e n c i e s .  T h e  i n e v i t a b l e  e x p e n s e  t o  t h e  

s t a t e  o f  p a y i n g  f o r  t h e s e  i n c r e a s e d  d e f e n s e s  w i l l  b e  e n o r m o u s .

I n  a d d i t i o n ,  a s  w a s  n o t e d  a b o v e  i n  c o n n e c t i o n  w i t h  t h e  

p o t e n t i a l  a b u s e  o f  c o n s p i r a c y  l a w s ,  l a w  e n f o r c e m e n t  h a s  f r e q u e n t l y ,  

c r u e l l y  a n d  u n f a i r l y ,  u s e d  m o n e y  l a u n d e r i n g  s t a t u t e s  t o  p r o s e c u t e  

i n n o c e n t  f a m i l y  m e m b e r s  w h o s e  o n l y  a c t  w a s  t o  a s s i s t  a  f a m i l y  

m e m b e r  i n  o b t a i n i n g  r e p r e s e n t a t i o n  b y  t a k i n g  f u n d s  t o  a n  a t t o r n e y  

t o  p a y  f o r  t h e  r e p r e s e n t a t i o n .

I n  a d d i t i o n  t o  b e i n g  u s e d  a g a i n s t  f a m i l y  m e m b e r s ,  

a t t o r n e y s ,  a n d  o t h e r  d e f e n s e  e x p e r t s  w h o  a r e  p a i d  a s  p a r t  o f  a  

d e f e n s e  t e a m  f o r  s o m e o n e  w h o  r e t a i n s  p r i v a t e  c o u n s e l ,  t h i s  l a w  w i l l  

a l s o  i m p o s e  c r i m i n a l  l i a b i l i t y  o n  o t h e r  i n d i v i d u a l s ,  s u c h  a s  

b a n k e r s ,  i f  t h e r e  i s  a  " s u b s t a n t i a l  p r o b a b i l i t y "  t h a t  t h e  m o n e y  

c a m e  f r o m  a n  i l l e g a l  s o u r c e .  A n y o n e  w h o  a c c e p t s  m o n e y  a s  p a r t  o f  

h i s  d a y - t o - d a y  b u s i n e s s  t r a n s a c t i o n s  w i l l  b e  a t  r i s k  o f  p r o s e c u ­

t i o n ,  a n d  t h e  r i s k  o f  p r o s e c u t i o n  i s  u n f a i r  a n d  u n n e c e s s a r y .

S E C T I O N  6 ;  T h i s  b i l l  o v e r r u l e s  S t a t e  v .  T h r o n s o n , 8 0 9

P . 2 d  9 4 1  ( A l a s k a  A p p .  1 9 9 1 ) .  A n  a p p a r e n t  m i s r e a d i n g  o f  t h e  a c t u a l  

h o l d i n g  o f  t h e  T h r o n s o n  d e c i s i o n  m a y  b e  w h a t  h a s  c a u s e d  t h e  

G o v e r n o r  t o  p r o p o s e  t h i s  S e c t i o n  a n d  c a u s e d  o t h e r  s i m i l a r  p r o p o s e d  

a m e n d m e n t s  t o  t h e  l a w  d e f i n i n g  p o s s e s s i o n  o f  d r u g s .  T h r o n s o n  w a s  

c h a r g e d  w i t h  p o s s e s s i o n  o f  c o c a i n e  i n  h i s  b o d y  b e c a u s e  h e  t e s t e d  

p o s i t i v e  f o r  c o c a i n e  d u r i n g  a  u r i n e  t e s t .  T h e  c o u r t  r u l e d  t h a t  a  

d e f e n d a n t  c o u l d  n o t  b e  c o n v i c t e d  f o r  p o s s e s s i o n  o f  c o c a i n e  i n  h i s
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b o d y  o n  g r o u n d s  t h a t  a  p e r s o n  w h o  h a s  c o c a i n e  i n  h i s  b o d y  h a s  n o  

c o n t r o l  o v e r  t h e  c o c a i n e  a n d  c o u l d  n o t  m e e t  t h e  l e g a l  d e f i n i t i o n  o f  

p o s s e s s i o n .  T h e  c o u r t  a l s o  e x p l a i n e d  t h a t  T h r o n s o n  c o u l d  h a v e  b e e n  

c o n v i c t e d  f o r  p o s s e s s i o n  o f  c o c a i n e  a t  t h e  t i m e  h e  a c t u a l l y  

i n g e s t e d  t h e  c o c a i n e  w h i c h  c a u s e d  h i m  t o  h a v e  t h e  p o s i t i v e  

u r i n a l y s i s .  H o w e v e r ,  m i s t a k e n l y  t h e  s t a t e  d i d  n o t  c h a r g e  h i m  w i t h  

t h a t  o f f e n s e .

T h u s ,  a s  i t  s t a n d s ,  a n  i n d i v i d u a l  c a n  b e  c h a r g e d  w i t h  

p o s s e s s i o n  o f  c o c a i n e  a t  t h e  t i m e  t h a t  h e  i n g e s t e d  t h e  c o c a i n e .  A 

s u b s e q u e n t  u r i n e  t e s t  w o u l d  c e r t a i n l y  b e  a d m i s s i b l e  e v i d e n c e  o f  

g u i l t .  T h e r e f o r e ,  t h e  p r o p o s e d  c h a n g e s  s h o u l d  b e  r e j e c t e d  a s  

u n n e c e s s a r y .  T h e y  w i l l  b e  u s e d  t o  p r o s e c u t e  p o o r  p e o p l e  a n d  

m i n o r i t i e s ,  t h o s e  w h o  m o s t  o f t e n  t a k e  d r u g s  w h e n  n o t  i n  t h e  p r i v a c y  

o f  t h e i r  ow n  h o m e s .

I n  a d d i t i o n ,  t h i s  b i l l  w i l l  d i s c o u r a g e  a n y o n e  w h o  h a s  

u s e d  a  c o n t r o l l e d  s u b s t a n c e  a n d  n e e d s  m e d i c a l  a t t e n t i o n  f r o m  

o b t a i n i n g  m e d i c a l  h e l p .  A p e r s o n  w i l l  b e  a f r a i d  t h a t  t h e  m e d i c a l  

a t t e n t i o n  w i l l  r e s u l t  i n  a  d r u g  t e s t  a n d  i n  a  c r i m i n a l  p r o s e c u t i o n .  

T h e  s a m e  w i l l  b e  t r u e  o f  a n y o n e  s u f f e r i n g  f r o m  a  d r u g  a d d i c t i o n  w h o  

m i g h t  h a v e  s o u g h t  t r e a t m e n t .  S u c h  t r e a t m e n t  a l m o s t  a l w a y s  i n c l u d e s  

u r i n a l y s i s .  A p e r s o n  w i l l  n o t  s e e k  t h e  t r e a t m e n t  h e  n e e d s  w h e n  h e  

k n o w s  t h e  t r e a t m e n t  w i l l  i n c l u d e  t e s t s  w h i c h  c o u l d  r e s u l t  i n  a  

c r i m i n a l l y  p r o s e c u t i o n .  T h e  T r u s t  i s  a w a r e  o f  n o  o t h e r  s t a t e  w i t h  

a  b r o a d  " i n t e r n a l  p o s s e s s i o n "  d r u g  l a w  l i k e  t h a t  p r o p o s e d  h e r e .
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I m p l e m e n t i n g  t h i s  o f f e n s e  w i l l  r e s u l t  i n  a  h o s t  o f  n e w  

c r i m i n a l  p r o s e c u t i o n s .  E v e r y t i m e  s o m e o n e  o n  p r o b a t i o n  t e s t s  

p o s i t i v e  f o r  d r u g s ,  a  n e w  c r i m i n a l  c h a r g e  w i l l  b e  b r o u g h t  a g a i n s t  

h i m .  T h e s e  i n d i v i d u a l s  a r e  a l r e a d y  s u b j e c t  t o  a  p r o b a t i o n  

r e v o c a t i o n  p r o c e e d i n g  a n d  c a n  b e  s u m m a r i l y  r e t u r n e d  t o  j a i l  i f  t h a t  

i s  n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c .  S o m e t i m e s  i t  i s  m o r e  a p p r o p r i ­

a t e  t o  c o n t i n u e  w i t h  m o r e  i n t e n s i v e  t r e a t m e n t ,  w h i c h  i s  a  f a r  l e s s  

e x p e n s i v e  r e m e d y  a n d  c a n  s o m e t i m e s  e f f e c t i v e l y  r e s u l t  i n  t h e  p e r s o n  

b e i n g  r e h a b i l i t a t e d  i n t o  a  n o n - c r i m i n a l .  A  n e w  c r i m i n a l  c h a r g e  

w i l l  o n l y  r e s u l t  i n  t r e m e n d o u s  o v e r c r o w d i n g  o f  j a i l s ,  m o r e  e x p e n s e  

t o  t h e  s t a t e ,  a n d  v i r t u a l l y  n o  d e t e r r e n t  t o  d r u g u s e r s .  T h e  o n l y  

d e t e r r e n t  w i l l  b e  t o  t h o s e  w h o  m i g h t  o t h e r w i s e  s e e k  h e l p  f o r  t h e i r  

d r u g  p r o b l e m s .

S E C T I O N  7 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  p o s i t i o n  o n

t h e  a m e n d m e n t s  p r o p o s e d  i n  S e c t i o n  7 .

S E C T I O N S  8 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  p o s i t i o n  o n

t h e  a m e n d m e n t s  p r o p o s e d  i n  S e c t i o n s  8 .

S E C T I O N S  9 T H R O U G H  1 7 :  T h e  A l a s k a  A c t i o n  T r u s t

v i g o r o u s l y  o p p o s e s  t h e s e  s e c t i o n s .  T h e y  c r e a t e  n e w  p r o v i s i o n s  f o r  

w i r e t a p p i n g  a n d  b u g g i n g  o f  p r i v a t e  c o m m u n i c a t i o n s .  T h e  p r a c t i c a l  

e f f e c t  o f  t h e s e  s e c t i o n s  i s  t o  a l l o w  t h e  s e c r e t  l i s t e n i n g  a n d  

r e c o r d i n g  o f  t h e  c o n v e r s a t i o n s  o f  a  " t a r g e t "  w i t h  a n y o n e  w i t h  w h o m  

a  " t a r g e t "  c o m m u n i c a t e s ,  e v e n  t h o u g h  t h a t  p e r s o n  i s  c o m p l e t e l y  

i n n o c e n t  a n d  u n c o n n e c t e d  w i t h  a n y  i l l e g a l  d o i n g s .  E v e r y o n e  i n  t h i s  

s t a t e  w i l l  b e  s u b j e c t  t o  h a v i n g  t h e i r  p r i v a c y  i n v a d e d  a n d  r e c o r d e d ,
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e v e n  w h e n  h e  o r  s h e  n o  i d e a  t h a t  h i s  o r  h e r  f r i e n d ,  a s s o c i a t e ,  o r  

a c q u a i n t a n c e  i s  a  " t a r g e t " .  T h e  b i l l  w i l l  a l s o  a l l o w  t h e  s t a t e  t o  

b r e a k  i n t o  p r i v a t e  p r e m i s e s ,  i n c l u d i n g  h o m e s  a n d  o f f i c e s ,  a s  o f t e n  

a s  t h e y  n e e d  t o ,  t o  i n s t a l l  a n d  r e m o v e  b u g g i n g  e q u i p m e n t .  A l a s k a  

h a s  b e e n  p r o u d  o f  a n d  h a s  t r a d i t i o n a l l y  p r o t e c t e d  t h e  c o n s t i t u t i o n ­

a l  g u a r a n t y  o f  a l l  A l a s k a n s  t o  t h e i r  r i g h t  t o  p r i v a c y .  T h e s e  

p r o p o s e d  s e c t i o n s  w o u l d  v i o l a t e  t h e  A l a s k a  c o n s t i t u t i o n a l  r i g h t  t o  

p r i v a c y .  I t  w o u l d  v i o l a t e  t h e  r u l i n g  o f  G l a s s  v .  S t a t e , 5 8 3  P . 2 d  

8 7 2 ,  r ' h q  5 9 6  P . 2 d  1 0  ( A l a s k a  1 9 7 8 ) ,  a s  f o l l o w s :

A l a s k a ' s  C o n s t i t u t i o n  m a n d a t e s  t h a t  i t s  p e o p l e  
b e  f r e e  f r o m  i n v a s i o n s  o f  p r i v a c y  b y  m e a n s  o f  
s u r r e p t i t i o u s  m o n i t o r i n g  o f  c o n v e r s a t i o n s .

T h i s  p r o p o s a l  i s  a  b a d  i d e a  a n d  s h o u l d  b e  r e j e c t e d .
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Date Referred: May 6, 1992 

Dale of Committee Action: & ’ Q  *9 % 
.'I’he JUDK’1AR Y Committee considered:

H O U S E  C O M M I T T E E  R E P O R T

{ FURTHER R EFERR;L_: Finance

HB 555

HOUSE BILL NO. 555 CRIMINAL LAW AND PROCEDURE
"An Act relating to criminal law and procedure; relating to proceedings regarding delinquent minors; and 
amending Alaska Supreme Court Rule of Appellate Procedure 215, Alaska Supreme Court Rules of Criminal 
Procedure 6. 11. 24. and 35. Alaska Supreme Court Delinquency Rule 10, and Alaska Supreme Court Rules of 
Evidence 009 and 704; and providing for an effective date."

RECOMMENDATIONS : 
be replaced with_______

[ \ the same title 
_M  a new title

[ ] /have attached amendments(s)
[ A do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the____ Committee

ADOPTS:____________________________ letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dept) APPROVES PREVIOUS: (Dept/D ue)



Revision Date: __________________
Title : Criminal P rosecution____

S T A T E  O F  A L A S K A
1 9 9 2  LE G IS LA T IV E  S E S S IO N

Amendments
Spon so r:
Requestor:

-Rules.
Governo r

F ISC A L  N O TE No- 3
Bill Version:,

(H) Publish Date: 2-24-92

H B  5 5 5

Department A ffe c ted : Pnhlic Sa fe ty
BRU: A laska State T rooners-----------------
Component: Detachm ents

COMPONENT SER IAL NO.

EXPENDITURES/REVENUES: (Thousands o f D o lla rs ) (in flation not included)
OPERATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES •
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -

C A P I T A L -0- -0- -O- -0- -0- "0-

REVENUE -0 - -0 - -0 - -0 - -0 - -0 -
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL -0 - -0 - -0 - -O- -0 - -0 -

POSIT IONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f current yea r im pact:
ANALYSIS : (A ttach a separa te  page if necessary .)

M ost o f  the changes made in this bill are procedural, and are no t expected to  have a fiscal 
impact on the Departm ent o f  Public S a fe ty .

Prepared By: G a y le  A .  H n retsk i

Division : „  C om m issioner's Office.
Phone: _ 4 6 5 - 4 3 2 2  
Date:

Approved by C om m issioner:
Agency: Departm ent o f Public Sa fe ty Date: -1/3.Q/92.

D istr ib u tio n  (by p re p a re r) :  L eg . F in ., L eg isla tiv e  S p o n s o r ,  R e q u e s to r , OM B/DBR, G o v . L e g is . O fc ., & Im p a c te d  A g e n c y ( ie s ) .

R ev  1 0 /7 /9 1  C O M M I T T E E  C O P Y of



   . No. ^
FISCAL NOTE ( Bj|| version: HB 555

STATE OF ALASKA (H) Publish Date: 2 -2 4 -9 2
1992 LEGISLATIVE SESSION
Revision Date: _________________________ ________  Department Affected: D ep a rtm e n t o f  Law__________
Tide: " r e l a t i n g  t o  c r im i n a l  law  and_______ BRU: ________ P r o s e c u t i o n _________
p r o c e d u r e . . . am end in g . . . C o u r t  R u le s . . . "  Component: A l l  _____________ ;_____________
Sponsor: R u le s  bv R e q u e s t  o f  G o v e rn o r  _______________________
Requestor: O f f i c e  o f  th e  G o v e rn o r  C O M P O N E N T  SERIAL N O. 1 1 1 1

85 t h r o u g h  91EXPENDITURES/REVENUES: (Thousands of DoHars) \

OPERATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8
PERSONAL SERVICES
TRAVEL
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CONTINUATION o f FISCAL NOTE ANALYSIS

T h e  b i l l  d e a l s  w i t h  t a i l o r e d  a m e n d m e n t s  t o  t h e  s t a t e  l a v / s  
g o v e r n i n g  c r i m i n a l  p r o s e c u t i o n s ,  S o m e  a m e n d m e n t s  w e r e  p r o p o s e d  b y  
t h i s  d e p a r t m e n t  t o  r e s p o n d  t o  c o u r t  c a s e s .  A l l  o f  t h e  a m e n d m e n t s  
w e r e  d e s i g n e d  t o  m a k e  c r i m i n a l  p r o s e c u t i o n s  f a i r e r  a n d  m o r e  
e f f e c t i v e  i n  t h e  s t a t e .  T h e  b i l l  i s  d e s i g n e d  t o  l e v e l  t h e  p l a y i n g  
f i e l d  b e t w e e n  s t a t e  a n d  c r i m i n a l  d e f e n d a n t s .  T h e  e n d  r e s u l t  i s  t o  
g i v e  t h e  p u b l i c  m o r e  c o n f i d e n c e  i n  t h e  s t a t e ' s  a b i l i t i e s  t o  
p r o s e c u t e  c r i m i n a l  d e f e n d a n t s .  T h e  d e p a r t m e n t ' s  s e c t i o n - b y - s e c t i o n  
a n a l y s i s  f o l l o w s  b e l o w .

S e c t i o n  1 . S e c t i o r  1  a m e n d s  A l a s k a ' s  a c c o m p l i c e  l i a b i l i t y  s t a t u t e  
t o  p r o v i d e  t h a t  a n  a c c o m p l i c e  i s  l i a b l e  f o r  t h e  c o n d u c t  o f  t h e  
p e r s o n  h e  a i d s  o r  a b e t s  i f  h e  a c t s  w i t h  t h e  c u l p a b l e  m e n t a l  s t a t e  
w i t h  r e s p e c t  t r  t h e  r e s u l t  t h a t  i s  s u f f i c i e n t  f o r  t h e  c o m m i s s i o n  o f  
t h e  c r i m e .  T h i s  a m e n d m e n t  i s  i n  r e s p o n s e  t o  t h e  c o u r t  o f  a p p e a l s '  
r e c e n t  d e c i s i o n  i n  E c h o l s  v .  S t a t e .  O p .  N o .  1 1 6 4  ( A l a s k a  A p p .  O c t .  
4 ,  1 9 9 1 )  , w h i c h  n o w  m a k e s  i t  m o r e  d i f f i c u l t  t o  p r o s e c u t e  a n  
a c c o m p l i c e  t h a n  i t  i s  t o  p r o s e c u t e  t h e  p r i n c i p a l .  T h e  e f f e c t  o f  
t h e  a m e n d m e n t  i s  t o  r e v e r s e  t h e  c o u r t ' s  d e c i s i o n  a n d ,  t h e r e f o r e ,  
t h i s  c h a n g e  w i l l  n o t  h a v e  a n y  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n s  2 a n d  3 . S e c t i o n s  2  a n d  3  a m e n d  t h e  s t a t e ' s  h i n d e r i n g  
p r o s e c u t i o n  s t a t u t e s  t o  m a k e  i t  c r i m i n a l  t o  r e n d e r  a s s i s t a n c e ,  n o t  
j u s t  t o  a  p e r s o n  k n o w n  t o  h a v e  c o m m i t t e d  a  c r i m e ,  b u t  a l s o  t o  a  
p e r s o n  k n o w n  t o  h a v e  b e e n  c h a r g e d  w i t h  a  c r i m e .  T h i s  w i l l  h a l t  
t h o s e  w h o  h a v e  h i n d e r e d  a  p r o s e c u t i o n  f r o m  a r g u i n g  t h a t ,  a l t h o u g h  
t h e y  k n e w  t h e  p e r s o n  t h e y  w e r e  a s s i s t i n g  w a s  c h a r g e d  w i t h  a  c r i m e ,  
t h e y  d i d  n o t  b e l i e v e  t h a t  t h e  p e r s o n  w a s  g u i l t y .  T h i s  a m e n d m e n t  i s  
n o t  s i g n i f i c a n t  e n o u g h  t o  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  4 . S e c t i o n  4  p r e v e n t s  a  c o n v i c t e d ,  i n c a r c e r a t e d  p e r s o n  
f r o m  s e c u r i n g  a  r e l e a s e  o n  b a i l  s i m p l y  b y  f i l i n g  a n  a p p l i c a t i o n  f o r  
p o s t - c o n v i c t i o n  r e l i e f .  I n s t e a d ,  t h e  c o u r t  m u s t  r u l e  o n  t h e  m e r i t s  
o f  t h e  a p p l i c a t i o n  a n d  f i n d  t h a t  t h e  p e r s o n  i s  e n t i t l e d  t o  r e l i e f  
b e f o r e  t h e  p e r s o n  m a y  b e  r e l e a s e d .  T h i s  i s  a  c u s t o d y  p r o v i s i o n  a n d  
w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  5 . S e c t i o n  5  m a k e s  a  d e f e n d a n t ' s  v i o l a t i o n  o f  c o n d i t i o n s  
o f  r e l e a s e  a  m i s d e m e a n o r  o f f e n s e .  N o t  o n l y  w i l l  t h i s  e n c o u r a g e  
g r e a t e r  c o m p l i a n c e  b y  d e f e n d a n t s  w i t h  c o u r t - o r d e r e d  c o n d i t i o n s ,  b u t  
i t  m a y  a l s o  p r o m p t  c o u r t s  t o  r e l e a s e  d e f e n d a n t s  o n  b a i l  m o r e  
f r e q u e n t l y ,  k n o w i n g  t h a t  t h e  d e f e n d a n t  h a s  g o o d  r e a s o n  t o  c o m p l y  
w i t h  t h e  c o n d i t i o n s  i t  i m p o s e s .  T h i s  c o u l d  h e l p  e a s e  t h e  s t a t e ' s  
p r i s o n  o v e r - c r o w d i n g  s i t u a t i o n .  T h i s  i s  a  s e n t e n c i n g  p r o v i s i o n . .  
I t  w i l l  n o t  h a v e  a n  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w .

S e c t i o n s  6 a n d  2 6 . S e c t i o n s  6  a n d  2 7  e x p a n d  t h e  p e r m i s s i b l e  c a s e s  
i n  w h i c h  h e a r s a y  e v i d e n c e  m a y  b e  p r e s e n t e d  i n  a  g r a n d  j u r y  
p r o c e e d i n g  f r o m  p r o s e c u t i o n s  f o r  s e x u a l  o f f e n s e s  t o  a l l  f e l o n y
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c a s e s .  C i r c u m s t a n c e s  m u s t  i n d i c a t e  t h a t  t h e  s t a t e m e n t  i s  r e l i a b l e  
a n d  t h e  w i t n e s s  m u s t  e i t h e r  t e s t i f y  a t  t h e  p r o c e e d i n g s  o r  b e  
a v a i l a b l e  t o  t e s t i f y  a t  t r i a l .  F u r t h e r m o r e ,  t h e  g r a n d  j u r y  i s  
g i v e n  t h e  a b i l i t y  t o  r e q u i r e  t h e  p r o s e c u t i n g  a t t o r n e y  t o  p r o d u c e  
t h e  w i t n e s s  w h o s e  t e s t i m o n y  i s  b e i n g  o f f e r e d  i n t o  e v i d e n c e .  
F e d e r a l  c o u r t s  h a v e  f o r  y e a r s  p e r m i t t e d  h e a r s a y  i n  g r a n d  j u r y  
p r o c e e d i n g s ;  t h i s  w o u l d  a l l o w  t h e  s a m e  p r a c t i c e  i n  s t a t e  
p r o c e e d i n g s .  T h i s  i s  a  p r o c e d u r a l  p r o v i s i o n  a n d  w i l l  n o t  h a v e  a  
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n s  7 ,  8  a n d  9 . S e c t i o n s  7 ,  8 ,  a n d  9  a m e n d  A l a s k a  l a w  t o  
a d d r e s s  t h e  p r o c e e d i n g s  a g a i n s t  a  d e f e n d a n t  w h o  i s  p e r m a n e n t l y  
i n c o m p e t e n t  t o  s t a n d  t r i a l .  E x i s t i n g  l a w  a l l o w s  c o u r t s  t o  c o m m i t  
f o r  a s  l o n g  a s  1 8 0  d a y s  a n y  d e f e n d a n t  w h o  i s  i n c o m p e t e n t  t o  s t a n d  
t r i a l .  A t  t h e  e n d  o f  t h a t  t i m e ,  i f  t h e  c h a r g e d  o f f e n s e  d o e s  n o t  
i n v o l v e  v i o l e n c e ,  i t  m u s t  b e  d i s m i s s e d  a n d  t h e  s t a t e  m a y  p r o c e e d  
w i t h  c i v i l  c o m m i t m e n t  p r o c e e d i n g s  i f  i t  d e e m s  i t  a p p r o p r i a t e .  I f  
t h e  c h a r g e  d o e s  i n v o l v e  v i o l e n c e  a n d  t h e  d e f e n d a n t  p r e s e n t s  a  
s u b s t a n t i a l  d a n g e r  t o  o t h e r s ,  t h e  c o u r t  m a y  c o n t i n u e  t h e  
d e f e n d a n t ' s  c o m m i t m e n t  f o r  a n  a d d i t i o n a l  s i x  m o n t h s .  A t  t h e  e n d  o f  
t h a t  t i m e ,  t h e  c h a r g e s  m u s t  b e  d i s m i s s e d  a n d  t h e  d e f e n d a n t  m a y  b e  
c i v i l l y  c o m m i t t e d .  U n d e r  e x i s t i n g  l a w ,  w h e n e v e r  t h e  d e f e n d a n t  
b e c o m e s  c o m p e t e n t ,  t h e  c h a r g e s  m a y  b e  r e i n s t a t e d .

T h i s  b i l l  a m e n d s  t h e  l a w  f o r  p e r m a n e n t l y  i n c o m p e t e n t  
d e f e n d a n t s  w h o  p r e s e n t  a  s u b s t a n t i a l  d a n g e r  t o  o t h e r s  a n d  w h o  a r e  
c h a r g e d  w i t h  a  f e l o n y  i n v o l v i n g  f o r c e .  A t  t h e  e n d  o f  t h e  
a d d i t i o n a l  s i x - m o n t h  c o m m i t m e n t  a u t h o r i z e d  b y  A S  1 2 . 4 7 . 1 1 0 ( b ) ,  t h e  
c o u r t  i s  r e q u i r e d  t o  h o l d  a  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  t h e  
d e f e n d a n t  i s  p e r m a n e n t l y  i n c o m p e t e n t .  I f  t h e  d e f e n d a n t  i s  f o u n d  
p e r m a n e n t l y  i n c o m p e t e n t ,  t h e  c a s e  a g a i n s t  t h e  d e f e n d a n t  o n  t h e  
u n d e r l y i n g  c h a r g e s  p r o c e e d s  t o  t r i a l ,  d e s p i t e  t h e  d e f e n d a n t ' s  
i n c o m p e t e n c y .  I f  t h e  s t a t e  p r o v e s  t h e  c h a r g e s  b e y o n d  a  r e a s o n a b l e  
d o u b t ,  t h e  d e f e n d a n t  i s  t h e n  c o m m i t t e d  a s  t h o u g h  h e  h a d  b e e n  f o u n d  
n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y  u n d e r  e x i s t i n g  l a w .  T h e r e a f t e r ,  
t h e  r i g h t s  a n d  p r o c e d u r e s  a p p l i c a b l e  t o  t h o s e  f o u n d  n o t  g u i l t y  b y  
r e a s o n  o f  i n s a n i t y  w i l l  a p p l y  t o  t h e  d e f e n d a n t .

T h i s  n e w  p r o c e d u r e ,  w h i c h  i s  r e c o m m e n d e d  b y  t h e  M o d e l  P e n a l  
C o d e ,  a c c o m p l i s h e s  t w o  e n d s .  F i r s t ,  i t  r e s o l v e s  t h e  c h a r g e s  
a g a i n s t  t h e  d e f e n d a n t  w i t h i n  a  y e a r ;  a  c o m m i t t e d  d e f e n d a n t  m a y  n o  
l o n g e r  b e  t r i e d  y e a r s  a f t e r  t h e  c h a r g e s  w e r e  f i l e d .  S e c o n d ,  t h i s  
p r o c e d u r e  p r o v i d e s  a  m o r e  a p p r o p r i a t e  d i s p o s i t i o n  f o r  p e r m a n e n t l y  
i n c o m p e t e n t  d e f e n d a n t s  w h o  p r e s e n t  a  d a n g e r  t o  o t h e r s  a n d  h a v e  b e e n  
f o u n d  g u i l t y  o f  a  s e r i o u s  v i o l e n t  c r i m e .  T h e  c i v i l  c o m m i t m e n t ,  
w h i c h  i s  a p p r o p r i a t e  f o r  p e r s o n s  w h o  a r e  n o t  d a n g e r o u s ,  i s  r e p l a c e d  
b y  t h e  c o m m i t m e n t  p r o c e e d i n g s  a p p l i e d  t o  d e f e n d a n t s  f o u n d  n o t  
g u i l t y  b y  r e a s o n  o f  i n s a n i t y .  T h e  d e f e n d a n t  m a y  b e  h e l d  i n  c u s t o d y
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b y  t h e  c o m m i s s i o n e r  o f  h e a l t h  a n d  s o c i a l  s e r v i c e s  f o r  a s  l o n g  a s  
t h e  d e f e n d a n t  c o u l d  h a v e  b e e n  i m p r i s o n e d  o n  t h e  c r i m i n a l  c h a r g e s .  
T h e  d e f e n d a n t  m a y  b e  r e l e a s e d  u p o n  p r o v i n g  t h a t  h e  n o  l o n g e r  
s u f f e r s  f r o m  a  m e n t a l  i l l n e s s  t h a t  c a u s e s  h i m  t o  b e  d a n g e r o u s  t o  
t h e  p u b l i c .  T h e  d e f e n d a n t  m a y  a l s o  b e  c o n d i t i o n a l l y  r e l e a s e d  i f  h e  
o r  s h e  c a n  b e  a d e q u a t e l y  c o n t r o l l e d  a n d  t r e a t e d  i n  t h e  c o m m u n i t y  
w i t h  p r o p e r  s u p e r v i s i o n .  T h e s e  a m e n d m e n t s  p r o v i d e  f o r  m o r e  o r d e r l y  
a n d  a p p r o p r i a t e  h a n d l i n g  o f  c r i m i n a l  c h a r g e s  a g a i n s t  p e r m a n e n t l y  
i n c o m p e t e n t  d e f e n d a n t s  a n d  s h o u l d  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  
d e p a r t m e n t .

S e c t i o n s  1 0  a n d  1 1 . S e c t i o n s  1 0  a n d  1 1  a m e n d  t h e  s t a t u t e  g o v e r n i n g  
s u s p e n d e d  i m p o s i t i o n s  o f  s e n t e n c e .  C u r r e n t  l a w  a l l o w s  a  c o u r t  t o  
s u s p e n d  t h e  i m p o s i t i o n  o f  s e n t e n c e ,  a n d  p l a c e  t h e  d e f e n d a n t  o n  
p r o b a t i o n ,  f o r  a  p e r i o d  o f  t i m e  e q u a l  t o  t h e  m a x i m u m  p e r i o d  o f  
i m p r i s o n m e n t  t h a t  c o u l d  b e  i m p o s e d  f o r  t h e  o f f e n s e .  T h i s  m e a n s  
t h a t ,  w h e n  a  c o u r t  s u s p e n d s  i m p o s i t i o n  o f  s e n t e n c e  f o r  a  c l a s s  B  
m i s d e m e a n o r  o f f e n s e ,  i t  m a y  d o  s o  f o r  o n l y  9 0  d a y s .  T h i s  m a k e s  
s o m e  c o u r t s  r e l u c t a n t  t o  g r a n t  a n  S I S  f o r  c l a s s  B  m i s d e m e a n o r s ,  
b e c a u s e  t h e  d e f e n d a n t  c a n  b e  p l a c e d  o n  p r o b a t i o n  f o r  o n l y  s u c h  a  
s h o r t  p e r i o d  o f  t i m e .  S e c t i o n  1 0  a m e n d s  t h e  s t a t u t e  t o  e x t e n d  t h e  
m i n i m u m  l e n g t h  o f  t i m e  t h a t  i m p o s i t i o n  o f  a  s e n t e n c e  m a y  s u s p e n d e d  
t o  a  p e r i o d  o f  o n e  y e a r .  S e c t i o n  1 1  c l a r i f i e s  c o n f u s i n g  l a n g u a g e  
i n  A S  1 2 . 5 5 . 0 8 5 ( c )  , g o v e r n i n g  t h e  p e r i o d  d u r i n g  w h i c h  t h e  c o u r t  m a y  
i m p o s e  s e n t e n c e  f o l l o w i n g  t h e  r e v o c a t i o n  o f  a n  S I S .  T h e s e  S I S  
p r o c e d u r a l  c h a n g e s  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t .

S e c t i o n s  1 2 ,  1 3 .  2 1 .  a n d  2 3 . S e c t i o n s  1 2 ,  1 3 ,  2 1 ,  a n d  2 3  c h a n g e  
t h e  l a w s  g o v e r n i n g  p l e a  a g r e e m e n t s  b e t w e e n  d e f e n d a n t s  a n d  t h e  
s t a t e .  U n d e r  e x i s t i n g  l a w ,  i f  a  d e f e n d a n t  e n t e r s  i n t o  a n  a g r e e m e n t  
w i t h  t h e  s t a t e  t h a t  h e  s h o u l d  r e c e i v e  a  p a r t i c u l a r  s e n t e n c e ,  t h e  
c o u r t  m a y  r e s p o n d  i n  a n y  o f  t h r e e  w a y s :  F i r s t ,  i t  m a y  a c c e p t  t h e  
a g r e e m e n t  a n d  s e n t e n c e  t h e  d e f e n d a n t  a c c o r d i n g l y ;  s e c o n d ,  i t  m a y  
r e j e c t  t h e  a g r e e m e n t  a n d  a l l o w  t h e  d e f e n d a n t  t o  w i t h d r a w  h i s  p l e a  
a n d  p r o c e e d  t o  t r i a l ;  a n d  t h i r d ,  i t  m a y  a c c e p t  t h e  a g r e e m e n t ,  b u t  
i m p o s e  a  l e s s e r  s e n t e n c e  t h a n  w a s  a g r e e d  t o  b y  t h e  p a r t i e s .  T h e s e  
s e c t i o n s  r e m o v e  t h e  t h i r d  o p t i o n  s o  t h a t ,  i f  t h e  c o u r t  b e l i e v e s  
t h a t  t h e  a g r e e d - u p o n  s e n t e n c e  i s  t o o  h a r s h ,  i t  m a y  o n l y  r e j e c t  t h e  
a g r e e m e n t  a n d  r e t u r n  t h e  p a r t i e s  t o  t h e i r  e a r l i e r  p o s i t i o n s .  T h e s e  
s e c t i o n s  a l s o  c l a r i f y  t h a t  a  d e f e n d a n t  w h o  a g r e e s  t o  a  p a r t i c u l a r  
s e n t e n c e  c a n n o t  a p p e a l  t h a t  s e n t e n c e  a s  b e i n g  e x c e s s i v e ,  n o r  m a y  h e  
o r  s h e  s e e k  p o s t - c o n v i c t i o n  m o d i f i c a t i o n  ( r e d u c t i o n )  o f  t h e  
s e n t e n c e  f r o m  t h e .  c r i a l  c o u r t .  T h e s e  c h a n g e s  w i l l  n o t  h a v e  a  
s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  1 4 . S e c t i o n  1 4  c o n c e r n s  d e f e n d a n t s  w h o  a r e  s u b j e c t  t o  
p r e s u m p t i v e  s e n t e n c i n g  b e c a u s e  o f  t h e i r  p r i o r  c o n v i c t i o n s .  U n d e r  
c u r r e n t  l a w ,  i f  a  d e f e n d a n t  d e n i e s  t h e  p r i o r  c o n v i c t i o n s ,  a  h e a r i n g  
i s  s c h e d u l e d  b e f o r e  t h e  c o u r t  t o  r e s o l v e  t h e  m a t t e r .  T h i s
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F o r  B i l l / R e s o l u t i o n  N o .  ____________

a m e n d m e n t  s i m p l y  r e q u i r e s  t h e  d e f e n d a n t  t o  m a k e  t h e  d e n i a l  u n d e r  
o a t h .  T h i s  i s  i n t e n d e d  t o  e l i m i n a t e  f r i v o l o u s  d e n i a l s ,  w h i c h  a r e  
m o r e  r e a d i l y  m a d e  w h e n  t h e  d e f e n d a n t  i s  n o t  u n d e r  o a t h  a n d  t h u s  n o t  
s u b j e c t  t o  p r o s e c u t i o n  f o r  p e r j u r y .  T h i s  p r o c e d u r a l  a m e n d m e n t  w i l l  
n o t  h a v e  a  f i s c a l  i m p a c t .

S e c t i o n  1 5 . S e c t i o n  1 5  a d d r e s s e s  t h e  s e n t e n c i n g  a g g r a v a t o r  s e t  o u t  
i n  A S  1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 )  ( A ) ,  w h i c h  a p p l i e s  i n  a s s a u l t  c a s e s  w h e n  t h e  
o f f e n s e  w a s  c o m m i t t e d  a g a i n s t  a  s p o u s e ,  a  f o r m e r  s p o u s e ,  o r  a  
m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  
s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t .  T h i s  s e c t i o n  a d d s  f o r m e r  m e m b e r s  
o f  t h e  h o u s e h o l d  t o  t h e  s t a t u t e ' s  l i s t ,  t o  k e e p  p a r i t y  w i t h  t h e  
s t a t u t e ' s  i n c l u s i o n  o f  f o r m e r  s p o u s e s .  T h i s  i s  a  s e n t e n c i n g  
p r o v i s i o n  a n d  i t  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  1 6 . S e c t i o n  1 6  a m e n d s  A S  1 8 . 8 5 . 1 2 0 ( c ) ,  w h i c h  g o v e r n s  
j u d g m e n t s  e n t e r e d  b y  t h e  c o u r t  a g a i n s t  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  
f o r  t h e  c o s t  o f  d e f e n s e  c o u n s e l  p r o v i d e d  b y  t h e  s t a t e .  T h i s  
s e c t i o n  r e m o v e s  t h e  p r o v i s i o n  i n  t h e  s t a t u t e  t h a t  p r o h i b i t s  t h e  
s t a t e  f r o m  e x e c u t i n g  o n  a  j u d g m e n t  a g a i n s t  a n  i n c a r c e r a t e d  
d e f e n d a n t  u n t i l  t h r e e  y e a r s  f o l l o w i n g  t h e  d e f e n d a n t ' s  r e l e a s e  
u n l e s s  t h e  s t a t e  p e t i t i o n s  t h e  c o u r t  f o r  a  s p e c i a l  o r d e r  a n d  s h o w  
g o o d  c a u s e  f o r  i t .  T h e r e  d o e s  n o t  a p p e a r  t o  b e  a n y  r e a s o n  t o  
c a t e g o r i c a l l y  d e l a y  f o r  t h r e e  y e a r s  a n y  r e c o v e r y  o n  t h e  c o u r t ' s  
j u d g m e n t .  T h i s  a m e n d m e n t  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  
d e p a r t m e n t .  I t  s h o u l d  e n h a n c e  r e c o v e r i e s  f o r  t h e  s t a t e  t r e a s u r y .

S e c t i o n  1 7 . S e c t i o n  1 7  c o r r e c t s  a n  o v e r s i g h t  i n  t h e  d i s c r e t i o n a r y  
p a r o l e  s t a t u t e ,  w h i c h  p r o h i b i t s  a  p r i s o n e r  f r o m  b e i n g  r e l e a s e d  
u n t i l  t h e  p r i s o n e r  h a s  s e r v e d  a n y  m a n d a t o r y  s e n t e n c e  o r  a  
p r e s u m p t i v e  s e n t e n c e  i m p o s e d  f o r  a  c l a s s  A  o r  u n c l a s s i f i e d  o f f e n s e .  
A l t h o u g h  c i t i n g  t h e  s t a t u t e s  f o r  b o t h  m a n d a t o r y  m i n i m u m  a n d  
p r e s u m p t i v e  s e n t e n c e s  f o r  c l a s s  A  a n d  u n c l a s s i f i e d  o f f e n s e s ,  
A S  3 3 . 1 6 . 1 0 0 ( d )  r e f e r s  o n l y  t o  t h e  m a n d a t o r y  m i n i m u m  s e n t e n c e s .  
T h i s  a m e n d m e n t  m a k e s  a n  e x p l i c i t  r e f e r e n c e  t o  t h e  p r e s u m p t i v e  
s e n t e n c e s ,  a s  w e l l .  T h i s  i s  a  t e c h n i c a l  a m e n d m e n t  a n d  w i l l  n o t  
h a v e  a  f i s c a l  i m p a c t .

S e c t i o n s  1 8 ,  1 9  a n d  2 4 . S e c t i o n s  1 8 ,  1 9 ,  a n d  2 4  a u t h o r i z e  t h e  u s e  
o f  h e a r s a y  e v i d e n c e  i n  t h e  p r o b a b l e  c a u s e  p o r t i o n  o f  a  d e t e n t i o n  
h e a r i n g  a g a i n s t  a  j u v e n i l e  b e i n g  p r o s e c u t e d  f o r  a  s e x u a l  o f i - m s e .  
T h i s  i s  a n a l o g o u s  t o  t h e  u s e  o f  h e a r s a y  e v i d e n c e  i n  g r a n d  j u r y  
p r o c e e d i n g s  a g a i n s t  a d u l t s .  E x i s t i n g  l a w  a u t h o r i z e s  t h e  u s e  o f  
h e a r s a y  e v i d e n c e  a t  g r a n d  j u r y  p r o c e e d i n g s  o n  s e x u a l  o f f e n s e s .  
T h i s  a m e n d m e n t -  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 2 . S e c t i o n  2 2  a m e n d s  C r i m i n a l  R u l e  2 4 ( d )  t o  g i v e  
d e f e n d a n t s  t h e  s a m e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  i n  f e l o n y  c a s e s  
a s  t h e  s t a t e  h a s .  C u r r e n t l y ,  d e f e n d a n t s  a r e  g i v e n  t e n ,  c o m p a r e d
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F o r  B i l l / R e s o l u t i o n  N o .  ____________

C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

w i t h  t h e  s t a t e ' s  s i x .  T h e  a m e n d m e n t  d o e s  n o t  c h a n g e  t h e  p r o v i s i o n  
i n  R u l e  2 4 ( d )  t h a t  a u t h o r i z e s  c o u r t s  t o  a l l o w  d e f e n d a n t s  a d d i t i o n a l  
p e r e m p t o r y  c h a l l e n g e s  w h e n  t w o  o r  m o r e  a r e  j o i n e d  t o g e t h e r  f o r  
t r i a l .  T h i s  i s  a  p r o c e d u r a l  a m e n d m e n t ,  a n d  i t  w i l l  n o t  h a v e  a  
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 5 . S e c t i o n  2 5  e x t e n d s  f r o m  f i v e  t o  t e n  y e a r s  t h e  p e r i o d  
o f  t i m e  d u r i n g  w h i c h  a  w i t n e s s ' s  c o n v i c t i o n  f o r  a  c r i m e  o f  
d i s h o n e s t y  m a y  b e  u s e d  t o  i m p e a c h  t h e  w i t n e s s .  I t  a l s o  m e a s u r e s  
t h e  t i m e  p e r i o d  f r o m  t h e  d a t e  o f  t h e  p e r s o n ' s  u n c o n d i t i o n a l  
d i s c h a r g e  o n  t h e '  o f f e n s e ,  r a t h e r  t h a n  f r o m  t h e  d a t e  o f  t h e  
c o n v i c t i o n .  T h i s  i s  a  p r o c e d u r a l  a m e n d m e n t .  T h e r e  w i l l  n o t  b e  a  
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 6 .  S e c t i o n  2 6  a m e n d s  t h e  R u l e s  o f  E v i d e n c e  t o  p r o h i b i t  a n  
e x p e r t  w i t n e s s  f r o m  o f f e r i n g  a n  o p i n i o n  o n  t h e  u l t i m a t e  i s s u e  o f  
f a c t  a s  t o  w h e t h e r  a  d e f e n d a n t  d i d  o r  d i d  n o t  h a v e  t h e  n e c e s s a r y  
m e n t a l  s t a t e  o r  c o n d i t i o n  t o  c o m m i t  t h e  c r i m e  c h a r g e d  o r  t o  
c o n s t i t u t e  a  d e f e n s e  t o  t h e  c r i m e  c h a r g e d .  I n s t e a d ,  t h i s  i s s u e  i s  
t o  b e  l e f t  t o  t h e  t r i e r  o f  f a c t .  T h i s  i s  a  p r o c e d u r a l  a m e n d m e n t  
a n d  i t  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t .
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Revision Date: ____________________________ _

Title; "An Act relating to criminal

law and procedure..."_________________

Sponsor: Bv Request of the Governor

Requestor: Office of the Governor

FISCAL NOTE

Department Affected:

No. J
Bill Version: ^55
(H) Publish Date: 2- 2 4 - 9 2  

Corrections

SRU:
Component:

Statewide Operations

Various

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dolars)
OPERATING Pr 93 FY 34 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES t
•

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS _  _
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0 - -0- -Or

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: {Thousands of Dofiars)
GENERAL FUND -0 - -0- -0- -0 - -0- -0-
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:______0

Prepared By 

Division:

Approved by Commissioner: — LlQY^ HflP1? ? i-ff.

Agency: Department of Corrections , ._______
•“Ktf*. .* • T  ..w u*  -r r n  xs a • -n*» . tier.*-. * . . t r . f r  m j g s h*Dtatribirtion (by pwvparar): L*g. Rn.. L*g»l«nvo Sponaoc.yToqportor, OMB/DBR, Gov. L*gia. Ofc., & Impacted Agancy/I**).
R.v 10/7/91 P»ge_L.ofJ_

C O M M I T T E E  C O P Y



FISCAL NOTE
STATE OF ALASKA

1992 LEGISLATIVE SESSION

No. 2
Bill Version: H B  5 5 5
(H) Publish Date: 2 -2 4 -9 2

Revision Date:__________________________________________
Tide: 'An Act relating to criminal law and proceedings regarding 
delinquent minors; and amending Alaska Supreme Court Rule of
Acoellate Procedure 215 . .  .*______________________________
Sponsor:_______________________________________________
Requestor:_____________________________________________
Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Administration
BRU: Public Defender Agency
Component: Public Defender Agency

COMPONENT SERIAL NO.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 I) 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 i) 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 I) 0 0

CAPITAL 0 0 0 «) 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:.
ANALYSIS: (Attach a separate page if necessary.)
While some fiscal impact may be felt wit respect to public counsel services, no hard figures can be generated. As such, a zero fiscal note is
hpmn cnhmittpd

Prepared bv: John B. Salemi. Public Defender \ Phone: 279-7541
Division: Public Defender Aqencv \ Date: February 4,1992

\Approved bv Commissioner: Nancy Bear Usera \, /

Aoencv: Administration \V ^ --------------------- Date: —

Distribution (by preparer): Leg. Fin., Legislative Sporteor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
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FISCAL NOTE
STATE OF ALASKA

1992 LEGISLATIVE SESSION

No. 
Bill Version:.

(H) Publish Date: 2-24-9?

H B  5 5 5

Revision Date :____________________________________
Title: 'An Act relating to criminal law and procedure;. .  .*

Sponsor Governor

Department Affected: Administration
BRU: Office of Public Advocacy
Component: Office of Public Advocacy

Requestor Rules Committee COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACT’. AL 0 0 0 0 0 0

SUPPUES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 u 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact None
ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Brant McGee, Director 
Division: Office of Public Advocacy

Approved by Commissioner Nancy Bear Use 
Agency: Administration

Distribution (by preparer): Leg. Fin., Legislative

Rev 10/07/91
1/tEG92X)2308A.kp

Phone: 274-1684
Date: January 22.1992
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HB 555

HOUSE BILL NO. 555 CRIMINAL LAW AND PROCEDURE
"An Act relating to criminal law and procedure; relating to proceedings regarding delinquent minors; and 
amending Alaska Supreme Court Rule of Appellate Procedure 215, Alaska Supreme Court Rules of Criminal 
Procedure 6. 11, 24, and 35, Alaska Supreme Court Delinquency Rule 10, and Alaska Supreme Court Rules of 
Evidence 609 and 704; and providing for an effective date."
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AN  O V E R V IE W  O F  HB 554 AND 555— TH E G O V E R N O R ’ S CR IM E BILLS

HB 554 will provide important tools in the war against drugs.

The bill

□  creates a new crime of conspiracy for murder, kidnapping and felony drug offenses. 
Conspiracy has been a useful tool in the federal war on drugs and it could prove effective in 
Alaska, as well. (Sections 1 and 2)

□  creates a new crime targeting small drug rings, by making it a class A felony to be 
involved in three or more drug offenses committed with two or more other people under your 
direction. In other words, this makes it a crime to be the leader of a three-person drug ring. 
Much of the drug activity in Alaska is conducted by these small rings. Existing law only deals 
with larger drug rings involving five or more drug offenses committed with five or more 
additional people. Creating this lesser offense will give the state greater flexibility in dealing 
with small drug rings. (Section 3)

□  provides increased penalties in cases of large amounts of drugs. The bill raises the 
penalty for sale of cocaine (and related offenses) from a class B to a class A felony offense when 
the quantity exceeds 500 grams (over one pound). It also makes it a class A felony to deliver 
five gram-; (about 40 dosage units) or more of "crack." (Section 3) The bill also raises the 
penalty for sale of marijuana (and related offenses) from a class C to a class B felony offense 
when the quantity exceeds 10 kilograms (over 20 pounds). (Section 4) These types of quantity- 
specific offenses are used successfully in federal prosecutions.

□  creates a new crime of money laundering, making it a felony to deal with money 
known to be derived from drug violations. This hits drug traffickers where it hurts— in the 
pocketbook. If drug dealers cannot find anyone who will take their money, because of the risk 
of criminal prosecution and forfeiture of assets, their enterprises will become far less profitable 
and less desirable. (Section 5)

□  prohibits possession of drugs by consumption, by defining "possession" f^ s o  that a 
person who has ingested drugs is subject to prosecution to the same extent as those who are 
found with drugs in their pockets, cars or at their house. This will have the effect of reversing 
a court of appeals decision, which held that a person cannot be prosecuted for "possession by 
consumption." As the Legislative Affairs Agency has noted, "it seems illogical to punish a 
person possessing a drug for personal use before it is used, but not to punish that person when 
he or she has just used it." Legislative Affairs Agency Report to the Seventeenth State 
Legislature (October 1991). (Section 6)

W X



AN O VER VIEW  OF H B  554 AND 555— THE G O V ERN O R’S C R IM E  BILLS

HB 555 improves the criminal justice system and "levels the playing field" for the state by 
making a series of amendments to laws governing criminal prosecutions.

The bill

□  amends court rules to give the state the same number of peremptory juror challenges 
in felony cases as the defendant. Defendants are now given ten; the state only six. (Section 22)

□  makes it easier to collect court-ordered costs from criminal defendants. (Section 16)

□  makes needed changes in the laws governing plea agreements between defendants and 
the state, and provides that a defendant who agrees to a particular sentence cannot appeal that 
sentence as being excessive, or seek post-conviction modification for a reduction of the sentence. 
(Sections 12, 13, 21, and 23)

□  reverses a recent court of appeals decision that has made it more difficult to prosecute 
an accomplice than it is to prosecute the person who committed the crime. (Section 1)

□  prevents a convicted, incarcerated person from securing a release on bail simply by 
filing an application for post-conviction relief. (Section 4)

□  makes it a crime to violate conditions of release. Not only will this encourage greater 
compliance by a defendant with court-ordered conditions, but it may also prompt courts to 
release a defendant on bail more frequently, and thus reduce jail overcrowding, knowing that 
the defendant has good reason to comply with the conditions the court imposes. (Section 5)

□  expands the permissible cases in which reliable hearsay evidence may be presented 
in a grand jury proceeding. Circumstances must indicate that the statement is reliable and the 
witness must either testify at the proceedings or be available to testify at trial. For years, federal 
courts have permitted hearsay in grand jury proceedings; this bill would allow the same practice 
in state proceedings. (Sections 6 and 27) The bill also authorizes the use o f reliable hearsay 
evidence to determine whether probable cause exists that a minor is delinquent in connection 
with certain sexual offenses. (Sections 18, 19, and 24)

The bill also
□  corrects problems encountered in dealing with defendants who are permanently 

incompetent to stand trial.(Sections 7, 8, and 9) □  gives courts additional flexibility in 
suspending imposition of sentence in minor criminal matters. (Sections 10 and 11) □  amends 
the state’s hindering prosecution statutes to make it criminal to render assistance, not just to a 
person known to have committed a crime, but also to a person known to have been charged with 
a crime. (Sections 2 and 3) □  simplifies some sentencing proceedings by creating a disincentive 
for defendants to lie about their prior criminal record.(Section 14) □  expands current law to 
make it an aggravated offense to assault former household members. (Section 15) □  amends 
court rules to extend from five to ten years the period of time during which a witness’s 
conviction for a crime of dishonesty may be used to impeach the witness. (Section 25)

This bill makes criminal prosecutions fairer and more effective.
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A la s k a  A c tio n  T rust

P O S I T I O N  P A P E R  

HOUSE  B I L L  NO .  5 5 5  

( G o v e r n o r  H i c k e l ' s  C r i m e  B i l l  N o .  2 )

W i t h  c e r t a i n  e x c e p t i o n s  d i s c u s s e d  i n  t h i s  P o s i t i o n  P a p e r ,  

t h e  A l a s k a  A c t i o n  T r u s t  o p p o s e s  H o u s e  B i l l  N o .  5 5 5 .

S E C T I O N  l :  T h i s  S e c t i o n  i s  i n t e n d e d  t o  o v e r r u l e  t h e

d e c i s i o n  b y  t h e  A l a s k a  C o u r t  o f  A p p e a l s  i n  E c h o l s  v .  S t a t e . ______

P . 2 d  _________  ( A l a s k a  A p p .  1 9 9 1 ) .  T h e  p u r p o s e  o f  t h i s  a m e n d m e n t  i s

t o  l e s s e n  t h e  p r o o f  r e q u i r e d  t o  c o n v i c t  s o m e o n e  a s  a n  a c c o m p l i c e  t o  

a  c r i m e .  I t  w i l l  i n e v i t a b l y  r e s u l t  i n  g r e a t e r  n u m b e r s  o f  p e o p l e  

b e i n g  p r o s e c u t e d  a s  a c c o m p l i c e s  t o  c r i m e .  T h e  l a w  a s  i t  i s  w r i t t e n  

n o w ,  a n d  c o n s t r u e d  i n  E c h o l s . i s  t h a t  t h e  p r o s e c u t o r  m u s t  p r o v e  

t h a t  t h e  a c c o m p l i c e  h a s  i n t e n d e d  t h e  a c t s  w h i c h  m a k e  u p  t h e  c r i m e  

r a t h e r  t h a n  a c t i n g  w i t h  a  l e s s e r  m e n t a l  s t a t e .

A s  p r e s e n t l y  w r i t t e n ,  t h e  l a w  i s  t h e  f a i r  w a y  t o  c o n v i c t  

o f  c r i m e s  a  p e r s o n  w h o  d o e s  n o t  a c t u a l l y  c o m m i t  t h e  a c t ,  b u t  i s  

i n s t e a d  g u i l t y  b e c a u s e  h e  w a s  a  h e l p e r  o f  s o m e o n e  w h o  c o m m i t t e d  t h e  

a c t .  B e c a u s e  h i s  c u l p a b i l i t y  i s  l e s s  t h a n  t h e  a c t u a l  p e r s o n  w h o  

c o m m i t t e d  t h e  c r i m i n a l  a c t ,  h e  s h o u l d  n o t  b e  f o u n d  c r i m i n a l l y  

l i a b l e  u n l e s s  h e  i n t e n d e d  t h e  a c t  t o  o c c u r  w h i c h  w a s  a  c r i m e .

E v e n  a s  w r i t t e n ,  t h e  l a w  d o e s  n o t ,  a n d  s h o u l d  n o t ,  

r e q u i r e  t h e  s t a t e  t o  p r o v e  t h a t  t h e  h e l p e r  i n t e n d e d  t o  c o m m i t  a

Ai
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c r i m e .  I n s t e a d ,  a l l  t h a t  i s  r e q u i r e d  i s  t h a t  t h e  h e l p e r  i n t e n d e d  

f o r  p a r t i c u l a r  a c t s  t o  b e  d o n e ,  w h i c h  a c t s  h a d  b e e n  d e f i n e d  b y  t h e  

l a w  a s  c r i m i n a l  a c t s .

N o  c h a n g e  t o  AS 1 1 . 1 6 . 1 1 0  i s  n e c e s s a r y .  T h e  l a w  w o r k s  

w e l l  a s  w r i t t e n  a n d  f a i r l y  d i f f e r e n t i a t e s  b e t w e e n  t h o s e  w h o  c o m m i t  

c r i m i n a l  a c t s ,  a n d  t h o s e  w h o  h e l p  p e o p l e  w h o  c o m m i t  c r i m i n a l  a c t s .  

C e r t a i n l y ,  t h i s  s e c t i o n  i s  b e t t e r  t h a n  a d o p t i n g  a n y  o f  t h e  

c o n s p i r a c y  b i l l s  b e i n g  p r o p o s e d ,  b u t  e v e n  t h i s  s e c t i o n  g o e s  t o o  

f a r .

S E C T IO N  2 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  c h a n g e s  p r o p o s e d  i n  S e c t i o n  2 w h i c h  a m e n d  AS  1 1 . 5 6 . 7 7 0 ( a ) .

S E C T IO N  3 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  S e c t i o n  3 w i t h  t h e  p r o p o s e d  a m e n d m e n t s  t o  AS 1 1 . 5 6 . 7 8 0 ( a ) .

S E C T IO N  4 i S e c t i o n  4 s h o u l d  n o t  b e  a d o p t e d  b y  t h e

l e g i s l a t u r e .  T h i s  S e c t i o n  i s  v e r y  p o o r l y  d r a f t e d  a n d  i t  i s  u n c l e a r  

w h e t h e r  t h e  b i l l  w o u l d  a c t  t o  d e n y  b a i l  t o  a l l  p e o p l e  p e n d i n g  

a p p e a l ,  o r  o n l y  t o  p e o p l e  w h o  h a v e  h a d  t h e i r  a p p e a l s  d e n i e d  a n d  a r e  

f i l i n g  C r i m i n a l  R u l e  3 5  m o t i o n s .  I n  a n y  c a s e ,  a s  p r e s e n t l y  w r i t t e n  

u n d e r  AS 1 2 . 3 0 . 0 4 0 ( b )  a  p e r s o n  w h o  i s  c o n v i c t e d  o f  a n  u n c l a s s i f i e d  

f e l o n y  o r  a  C l a s s  A f e l o n y  i s  a l r e a d y  d e n i e d  b a i l  a f t e r  h i s  

c o n v i c t i o n  e v e n  i f  h e  f i l e s  a  R u l e  3 5  m o t i o n .  T h e r e  i s  a b s o l u t e l y  

n o  r e a s o n  t o  d e n y  b a i l  t o  a l l  i n d i v i d u a l s  c o n v i c t e d  o f  a  c r i m e ,  

h o w e v e r  m i n o r ,  i n c l u d i n g ,  a p p a r e n t l y  m i s d e m e a n o r s ,  a n d  w h o  a r e  n o
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d a n g e r  t o  t h e i r  c o m m u n i t i e s .  T h e  l a v /  a s  w r i t t e n  p r o v i d e s  a d e q u a t e  

p r o t e c t i o n  a g a i n s t  t h e  r e l e a s e  a f t e r  c o n v i c t i o n  o f  d a n g e r o u s  

o f f e n d e r s .

A s  i t  i s ,  p o s t - c o n v i c t i o n  b a i l  f o r  i n d i v i d u a l s  c o n v i c t e d  

o f  l e s s  s e r i o u s  c r i m e s  i s  n o t  a  m a t t e r  o f  r i g h t .  V e r y  f e w  

i n d i v i d u a l s  w h o  h a v e  l o s t  t h e i r  a p p e a l s  a n d  h a v e  b e e n  o r d e r e d  t o  

s e r v e  t h e i r  s e n t e n c e s  w o u l d  b e  g r a n t e d  b a i l  p e n d i n g  a  R u l e  3 5  

m o t i o n .  F o r  c n o s e  r a r e  i n d i v i d u a l s  c o n v i c t e d  o f  C l a s s  B a n d  l e s s  

s e r i o u s  o f f e n s e s  w h o  h a v e  a  p o s s i b l y  m e r i t o r i o u s  R u l e  3 5  m o t i o n ,  a  

j u d g e  s h o u l d  h a v e  d i s c r e t i o n  t o  g r a n t  b a i l .  O t h e r w i s e  t h e y  w o u l d  

s e r v e  t h e i r  e n t i r e  s e n t e n c e  b e f o r e  a  d e c i s i o n  c o u l d  b e  m a d e  o n  t h e  

m e r i t s  o f  t h e  m o t i o n .

S E C T IO N  5 :  T h e  p r o p o s e d  a m e n d m e n t  AS 1 2 . 3 0 . 0 6 0 ( a ) ( 1 )

m a k e s  c l e a r  t h a t  p u n i s h m e n t  f o r  f a i l u r e  t o  a p p e a r  o n  a  f e l o n y  i s  a  

C l a s s  C f e l o n y ,  a n d  t h e r e f o r e ,  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g .  

T o  t h e  e x t e n t  t h a t  t h i s  a m e n d m e n t  c h a n g e s  l a n g u a g e  f r o m  a  g e n e r a l ­

i z e d  s e n t e n c e  o f  n o t  m o r e  t h a n  f i v e  y e a r s  t o  a  s e n t e n c e  t o  a  C l a s s  

C f e l o n y ,  t h e  T r u s t  h a s  n o  o p p o s i t i o n  t o  t h e  a m e n d m e n t .

T h e  p r o p o s e d  a m e n d m e n t  t o  AS 1 2 . 3 0 . 0 6 0 ( a ) ( 2 )  i s  a  b a d  

i d e a .  T o  m a k e  t h e  p u n i s h m e n t  f o r  f a i l u r e  t o  a p p e a r  o n  a  C l a s s  B 

m i s d e m e a n o r  ( s u b j e c t  t o  a  m a x im u m  s e n t e n c e  o f  9 0  d a y s ) , a  s e n t e n c e  

o f  o n e  y e a r  i s  a r b i t r a r y  a n d  u n f a i r .  A p e r s o n  s h o u l d  n o t  b e  

p u n i s h e d  m o r e  h a r s h l y  f o r  f a i l u r e  t o  a p p e a r  f o r  a  m i n o r  m i s d e m e a n o r  

t h a n  t h e  m a x im u m  s e n t e n c e  i f  c o n v i c t e d  o f  t h e  m i s d e m e a n o r  i c s e l f .
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T h e  a m e n d m e n t  p r o p o s e d  i n  AS 1 2 . 3 0 . 0 3 0 ( b )  i s  a  v e r y  b a d  

i d e a  a n d  s h o u l d  b e  r e j e c t e d .  I t  s h o u l d  r e m a i n  d i s c r e t i o n a r y  w i t h  

t h e  j u d g e  h e a r i n g  t h e  f a c t s  a n d  e x t e n u a t i n g  c i r c u m s t a n c e s  t o  d e c i d e  

w h e t h e r  a n  i n d i v i d u a l  s h o u l d  f o r f e i t  h i s  s e c u r i t y  f o r  a n y  v i o l a t i o n  

o f  a  c o n d i t i o n  o f  r e l e a s e .  T h e s e  p r o v i s i o n s  w i l l  m a k e  b a i l  

b o n d s m e n  m u c h  l e s s  w i l l i n g  t o  u n d e r w r i t e  b a i l  b e c a u s e  o f  t h e  

i n c r e a s e d  l i k e l i h o o d  t h e  b a i l  w i l l  b e  f o r f e i t e d .  I n e v i t a b l y ,  t h i s  

p r o v i s i o n  w i l l  c a u s e  t r e m e n d o u s  a n d  t o t a l l y  u n n e c e s s a r y  o v e r c r o w d ­

i n g  o f  t h e  j a i l s .  B o n d s m e n  w i l l  b e  u n w i l l i n g  t o  r u n  t h e  r i s k  o f  

l o s i n g  a  b o n d  f o r  a n y  m i n o r  v i o l a t i o n  o f  a  c o n d i t i o n  o f  r e l e a s e .

E v e n  a  m i n o r  v i o l a t i o n  o f  b a i l  w o u l d  r e s u l t  i n  a  p e r s o n  

l o s i n g  t h e i r  b a i l ,  a n d  b e i n g  c h a r g e d  w i t h  a  n e w  c r i m e .  A n y t i m e  a  

n e w  c r i m e  i s  c r e a t e d ,  m o r e  p e o p l e  g o  t o  j a i l .

A  p e r s o n  w h o  s u b s t a n t i a l l y  v i o l a t e s  b a i l  i s  a l r e a d y  

s u b j e c t  t o  b e  r e m a n d e d  t o  c u s t o d y .  T h i s  r i s k  o f  a  r e m a n d  t o  

c u s t o d y  i s  a n  a d e q u a t e  d e t e r r e n t  t o  i n d i v i d u a l s  w h o  m i g h t  c o n s i d e r  

v i o l a t i n g  b a i l .  M a k i n g  i t  a  n e w  c r i m e  t o  v i o l a t e  b a i l ,  n o  m a t t e r  

h o w  m i n o r  t h e  v i o l a t i o n ,  i s  u n f a i r  a n d  u n n e c e s s a r y .  I n  a d d i t i o n ,  

i t  i s  v e r y  l i k e l y  t h a t  t h i s  s t a t u t e  w i l l  n o t  b e  a p p l i e d  f a i r l y  t o  

a l l  d e f e n d a n t s ,  b u t  w i l l  b e  u s e d  t o  d i s c r i m i n a t e  a g a i n s t  c e r t a i n  

g r o u p s ,  l i k e l y  h a v i n g  s u c h  d i s c r i m i n a t i o n  b a s e d  o n  l i f e s t y l e  a n d  

l o c a t i o n .  I t  w i l l  m u c h  m o r e  l i k e l y  r e s u l t  i n  a  g r e a t e r  n u m b e r  o f  

p r o s e c u t i o n s  f o r  b a i l  v i o l a t i o n s  f o r  r u r a l  A l a s k a n s  w h o s e  p r e c i s e  

w h e r e a b o u t s  a n d  t h e  c o n d i t i o n s  o f  b a i l  a r e  k n o w n  t o  m o s t  p e o p l e  

w i t h i n  t h e  s m a l l  r u r a l  c o m m u n i t y .
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p e r m i t t i n g  t h e  c i t i z e n s  o f  A l a s k a  t o  b e  i n d i c t e d  f o r  f e l o n y  c r i m e s  

w h e r e  t h e  o n l y  i n f o r m a t i o n  h e a r d  b y  t h e  g r a n d  j u r y  i s  h e a r s a y .  I n  

m o s t  i n s t a n c e s ,  h e a r s a y  e v i d e n c e  i s  e x c l u d e d  f r o m  t r i a l  a n d  g r a n d  

j u r y  b e c a u s e  o f  t h e  r e c o g n i z e d  f a c t  t h a t  i t  i s  u n r e l i a b l e .  T o  t h e  

e x t e n t  i t  i s  r e l i a b l e ,  h e a r s a y  i s  a l r e a d y  a d m i t t e d  u n d e r  t h e  

e x c e p t i o n s  t o  t h e  h e a r s a y  r u l e  a s  s e t  o u t  i n  E v i d e n c e  R u l e  8 0 1 ,  

8 0 2 ,  8 0 3 ,  a n d  8 0 4 .

T h e r e  i s  a b s o l u t e l y  n o  j u s t i f i c a t i o n  f o r  p e r m i t t i n g  t h e  

i n d i c t m e n t  o f  a  c i t i z e n  i n  a  c a s e  w h e r e  t h e  g r a n d  j u r y  h a s  n o  

o p p o r t u n i t y  t o  h e a r  t h e  e v i d e n c e  b e i n g  u s e d  a g a i n s t  a  p e r s o n  a n d  

t h u s ,  j u d g e  f o r  i t s e l f  w h e t h e r  t h e  e v i d e n c e  i s  s t r o n g  e n o u g h  t o  

m e r i t  a  f e l o n y  p r o s e c u t i o n .  T h i s  S e c t i o n  g r e a t l y  i n c r e a s e s  t h e  

r i s k  t h a t  c i t i z e n s  o f  t h i s  s t a t e  w i l l  b e  p r o s e c u t e d  b a s e d  o n  

u n t r u e ,  u n r e l i a b l e  e v i d e n c e  w h i c h  w o u l d  n o t  b e  a d e q u a t e  t o  j u s t i f y  

p r o s e c u t i o n  i f  t h e  g r a n d  j u r o r s  h e a r d  f o r  t h e m s e l v e s  t h e  t e s t i m o n y  

f r o m  t h o s e  w h o  h a v e  f i r s t  h a n d  k n o w l e d g e  o f  t h e  f a c t s .

T h i s  S e c t i o n  w o u l d  v i o l a t e  t h e  p r o t e c t i o n  p r o v i d e d  i n  

A l a s k a 1s  C o n s t i t u t i o n  t h a t  a n  i n d i v i d u a l  c a n  o n l y  b e  c h a r g e d  w i t h  

a  f e l o n y  i f  a  g r a n d  j u r y  f i n d s  t h e r e  i s  s u f f i c i e n t  e v i d e n c e  t o  

c h a r g e  a n  i n d i v i d u a l  w i t h  a  f e l o n y .  T h e  g r a n d  j u r y ' s  m o s t  

i m p o r t a n t  j o b  i s  t o  s c r e e n  o u t  c a s e s  w h e r e  t h e r e  i s  n o t  s u f f i c i e n t  

e v i d e n c e  t o  j u s t i f y  a  c o n v i c t i o n .  I f  g o v e r n m e n t  a g e n t s  a r e  

p e r m i t t e d  t o  c o m e  i n  a n d  t e l l  s e c o n d  a n d  t h i r d  h a n d  t h e i r  v e r s i o n

SE C T IO N  6 ;  T h e  A la s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s
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o f  w h a t  t h e  e v i d e n c e  m a y  b e ,  i n n o c e n t  p e o p l e  w i l l  b e  w r o n g l y  

p r o s e c u t e d .

T h i s  a m e n d m e n t  w i l l  n o t  l e s s e n  a n y  f i n a n c i a l  b u r d e n  t o  

t h e  s t a t e .  T h i s  i s  s o  b e c a u s e  C r i m i n a l  R u l e  6  a l r e a d y  p e r m i t s  

t e l e p h o n i c  t e s t i m o n y  o f  o u t - o f - t o w n  w i t n e s s e s .  I n  a d d i t i o n ,  e x p e r t  

r e p o r t s  c a n  a l r e a d y  b e  p r e s e n t e d  w i t h o u t  t h e  e x p e n s e  o f  r e q u i r i n g  

t h e  e x p e r t  t o  t e s t i f y .

S E C T I O N  7 t h r o u g h  9 :  T h e s e  p r o p o s e d  r e v i s i o n  c r e a t e

a  n e w  c a t e g o r y  o f  " p e r m a n e n t l y  i n c o m p e t e n t  d e f e n d a n t s . "  T h e s e  

p r o p o s e d  a m e n d m e n t s  a r e  a  m a j o r  c h a n g e  f r o m  c u r r e n t  l a w ,  w h i c h  

r e q u i r e s  c i v i l  c o m m i t m e n t  p r o c e d u r e s  i f  a  p e r s o n  r e m a i n s  i n c o m p e ­

t e n t .

T h e  p r o p o s e d  a m e n d m e n t  u n n e c e s s a r i l y  c o m p l i c a t e s  a  

d i f f i c u l t  a r e a  a n d  o f f e r s  n o  v i a b l e  s o l u t i o n .  E s s e n t i a l l y ,  t h e  

r e s u l t  o f  t h e  p r o p o s e d  a m e n d m e n t s  i s  t h a t  i n c o m p e t e n t  i n d i v i d u a l s  

w o u l d  b e  f o r c e d  t o  b e  t r i e d  o n  t h e  c h a r g e s  a n d ,  i f  c o n v i c t e d ,  b e  

c o m m i t t e d  a n d  t r e a t e d  a s  i f  f o u n d  n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y .

T h e  p r o p o s e d  c h a r g e s  a r e  v e r y  l i k e l y  u n c o n s t i t u t i o n a l .  

T h e y  w o u l d  r e s u l t  i n  i n c o m p e t e n t  i n d i v i d u a l s  b e i n g  r e q u i r e d  t o  g o  

t o  t r i a l  a n d  d e f e n d  a g a i n s t  t h e  c a s e s  a g a i n s t  t h e m .  S i n c e  t h e  l a w  

c l e a r l y  p r o h i b i t s  t h e  t r i a l  o f  i n c o m p e t e n t  i n d i v i d u a l s ,  t h i s  e f f o r t  

t o  c i r c u m v e n t  t h a t  l a w  w o u l d  f a i l  o n  c o n s t i t u t i o n a l  g r o u n d s .

S E C T IO N S  1 0  THROUGH 1 3 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o

o p p o s i t i o n s  t o  t h e  a m e n d m e n t s  p r o p o s e d  i n  S e c t i o n s  3.0 t h r o u g h  1 3 .
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S E C T I O N  1 4 ;  T h e  A l a s k a  A c t i o n  T r u s t  o p p o s e s  t h e  

p r o p o s e d  a m e n d m e n t s  t o  AS  1 2 . 5 5 . 1 4 5 ( c ) .  M o s t  d e n i a l s  o f  p r i o r  

c o n v i c t i o n s  a r e  m a d e  b y  c o u n s e l  a n d  a r e  b a s e d  o n  l e g a l  a r g u m e n t s  

c o n c e r n i n g  t h e  i n v a l i d i t y  o f  t h e  p r i o r  c o n v i c t i o n .  I n c l u d e d  a m o n g  

g r o u n d s  f o r  d e n y i n g  t h e  v a l i d i t y  o f  t h e  p r i o r  c o n v i c t i o n  a r e  t h a t  

t h e  e l e m e n t s  a r e  n o t  t h e  s a m e  a s  t h e  e l e m e n t s  o f  a  f e l o n y  u n d e r  

A l a s k a  l a w ,  t h a t  t h e  d e f e n d a n t  d i d  n o t  w a i v e  h i s  r i g h t  t o  c o u n s e l  

i n  t h e  p r i o r  c a s e ,  a n d  t h a t  t h e  d e f e n d a n t  w a s  d e n i e d  h i s  r i g h t  t o  

a  j u r y  t r i a l  i n  t h e  p r i o r  c a s e .  T h e r e  a r e  m a n y  o t h e r  s i m i l a r  l e g a l  

g r o u n d s  f o r  d e n y i n g  t h e  v a l i d i t y  o f  a  p r i o r  c o n v i c t i o n .  I t  i s  

u n c l e a r  h o w  t h e  o a t h  r e q u i r e m e n t  w o u l d  a p p l y  t o  l e g a l  d e n i a l s .  T h e  

p r o p o s e d  a m e n d m e n t  w o u l d  a d d  n o t h i n g  a n d  w o u l d  u n n e c e s s a r i l y  

c o n f u s e  t h i s  p r o c e d u r e .

S E C T IO N  1 5 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  t o  AS 1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 )  p r o p o s e d  i n  S e c t i o n  1 5 .

S E C T IO N  1 6 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  p r o p o s e d  i n  S e c t i o n  1 6 .

S E C T IO N  1 7 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  t o  AS 3 3 . 1 6 . 1 0 0 ( b )  p r o p o s e d  i n  S e c t i o n  1 7 .

S E C T IO N S  1 8  AND 1 9 ;  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  

p o s i t i o n  o n  t h e  p r o p o s e d  a m e n d m e n t s  t o  AS  4 7 . 1 0 . 1 4 0  p r o p o s e d  i n  

S e c t i o n s  1 8  a n d  1 9 .

S E C T I O N  2 0 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  am en dm en t t o  t h e  A p p e l l a t e  R u l e s  p r o p o s e d  i n  S e c t i o n  2 0 .
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t o  t h e  a m e n d m e n t  t o  C r i m i n a l  R u l e  11(e) p r o p o s e d  i n  S e c t i o n  21.

S E C T I O N  22; T h e  A l a s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s  

t h e  p r o p o s e d  a m e n d m e n t  t o  C r i m i n a l  R u l e  24(d) p r o p o s e d  in S e c t i o n  

22. C r i m i n a l  R u l e  24, w h i c h  a l l o w s  t h e  s t a t e  s i x  p e r e m p t o r y  

c h a l l e n g e s  a n d  t h e  d e f e n s e  t e n  p e r e m p t o r y  c h a l l e n g e s  in f e l o n y  j u r y  

t r i a l s  is b a s e d  o n  F e d e r a l  C r i m i n a l  R u l e  24, w h i c h  a l s o  a l l o w s  t h e  

s a m e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  t o  t h e  p r o s e c u t i o n  a n d  t o  t h e  

d e f e n s e .

O v e r  t h e  ye a r s ,  in 1962 a n d  1976, r e c o m m e n d a t i o n s  h a v e  

b e e n  m a d e  to  C o n g r e s s  t h a t  i t  g i v e  t h e s e  s a m e  n u m b e r  o f  p e r e m p t o r y  

c h a l l e n g e s  t o  t h e  p r o s e c u t i o n  as t o  t h e  d e f e n s e  b y  r e d u c i n g  f r o m  

t e n  t o  s i x  t h e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  a l l o w e d  t o  t h e  

d e f e n s e .  C o n g r e s s  r e j e c t e d  t h e  p r o p o s a l .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  n o t e d  t h a t  p r o s e c u t o r s  u s e d  

t h e  p e r e m p t o r y  c h a l l e n g e  t o  s y s t e m a t i c a l l y  e x c l u d e  c l a s s e s  o f  

p e o p l e .  T h e  d e f e n s e  d i d  not. T h e r e f o r e ,  C o n g r e s s  c o n c l u d e d  t h a t  

p r o v i d i n g  e a c h  s i d e  w i t h  a n  e q u a l  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  

w a s  a b a d  idea. S e e  t h e  N o t e s  f r o m  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e ,  

95 C o n g r e s s  1 s t  S e s s i o n  (1977).

It is n o t  o f t e n  t h a t  t h e  d e f e n s e  m u s t  u s e  a l l  t e n  

p e r e m p t o r y  c h a l l e n g e s .  T h e y  a r e  o n l y  u s e d  in c a s e s  w e r e  t h e r e  is 

e x t r e m e  p u b l i c i t y  w h i c h  c a u s e s  t h e  j u r y  p a n e l  t o  b e  p r e j u d i c e d  

a g a i n s t  a p a r t i c u l a r  d e f e n d a n t  o r  in s m a l l  c o m m u n i t i e s  w h e r e  m a n y  

m e m b e r s  of  t h e  j u r y  p a n e l  w i l l  a l r e a d y  k n o w  t h e  d e f e n d a n t  a n d  k n o w

SECTION 21: The Alaska Action Trust has no opposition
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t h e  a l l e g a t i o n s  a g a i n s t  h i m  t h r o u g h  c o m m u n i t y  nev/s s o u r c e s .  

E l i m i n a t i o n  o f  t h e  a d d i t i o n a l  p e r e m p t o r y  c h a l l e n g e s  w i l l  m e a n  t h a t  

d e f e n s e  a t t o r n e y s  w i l l  b e  r e q u i r e d  t o  r e l y  t o  a m u c h  g r e a t e r  e x t e n t  

on  c h a l l e n g e s  f o r  c a u s e .  T h e  p r o c e s s  f o r  c h a l l e n g i n g  a j u r o r  f o r  

c a u s e  is v e r y  t i m e  c o n s u m i n g .  E l i m i n a t i n g  t h e  n u m b e r  o f  p e r e m p t o r y  

c h a l l e n g e s  w i l l  l e n g t h e n  j u r y  s e l e c t i o n ,  n o t  s h o r t e n  it.

S E C T I O N  23; T h e  A l a s k a  A c t i o n  T r u s t  o p p o s e s  t h e  

a m e n d m e n t s  t o  C r i m i n a l  R u l e  35(a) p r o p o s e d  in S e c t i o n  23. T h i s  

R u l e  p r o h i b i t s  a n y  m o d i f i c a t i o n  t o  a p l e a  b a r g a i n e d  s e n t e n c e .  T h e  

p r o b l e m  is t h a t  s<. e t i m e s  t h e  s t a t e  a n d  t h e  d e f e n s e  a g r e e  to 

c e r t a i n  m o d i f i c a t i o n s  o f  s e n t e n c e .  I n  c a s e s  w h e r e  b o t h  s i d e s  a g r e e  

t h a t  a m o d i f i c a t i o n  t o  a p l e a  b a r g a i n e d  s e n t e n c e  is a p p r o p r i a t e ,  

p e r h a p s  t o  p r o v i d e  f o r  a c i r c u m s t a n c e  o v e r l o o k e d  b y  t h e  p a r t i e s  at 

t h e  t i m e  o f  t h e  p l e a  b a r g a i n ,  a m o d i f i c a t i o n  w o u l d  b e  i m p o s s i b l e .

T h i s  a m e n d m e n t  is u n n e c e s s a r y  b e c a u s e  p l e a  b a r g a i n e d  

s e n t e n c e s  a r e  n e v e r  m o d i f i e d  o v e r  t h e  p r o s e c u t i o n s  o b j e c t i o n .  If 

a n  a m e n d m e n t  is d e e m e d  n e c e s s a r y ,  it s h o u l d  s p e c i f i c a l l y  a l l o w  

m o d i f i c a t i o n s  w h e r e  b o t h  t h e  s t a t e  a n d  t h e  d e f e n s e  a g r e e  to  t h e  

m o d i f i c a t i o n .

S E C T I O N  24; T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  p o s i t i o n  on

t h e  a m e n d m e n t s  t o  C o u r t  D e l i n q u e n c y  R u l e  10(c) a s  p r o p o s e d  in 

S e c t i o n  24.

S E C T I O N  25; T h e  A l a s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s

t h e  a m e n d m e n t s  t o  E v i d e n c e  R u l e  609(b) as p r o p o s e d  i n  S e c t i o n  25. 

T h i s  p r o p o s a l  a p p l i e s  t o  b o t h  c i v i l  a n d  c r i m i n a l  t r i a l s .  C u r r e n t l y
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A l a s k a  E v i d e n c e  R u l e  609 p r o v i d e s  t h a t  e v i d e n c e  of a c o n v i c t i o n  o f  

a c r i m e  o f  d i s h o n e s t y  o r  f a l s e  s t a t e m e n t  is a d m i s s i b l e  if n o  m o r e  

t h a n  f i v e  y e a r s  h a v e  e l a p s e d  s i n c e  t h e  d a t e  o f  c o n v i c t i o n .  If 

n e c e s s a r y  f o r  a f a i r  d e t e r m i n a t i o n  o f  t h e  case, e v i d e n c e  of  o l d e r  

c o n v i c t i o n s  m a y  b e  a d m i t t e d  w i t h  r e s p e c t  t o  w i t n e s s e s  o t h e r  t h a n  

t h e  d e f e n d a n t .

T h e  C o m m e n t a r y  t o  E v i d e n c e  R u l e  609 t e l l s  t h a t  t h e  

d r a f t e r s  o f  t h e  e v i d e n c e  r u l e  t h o u g h t f u l l y  a n d  c a r e f u l l y  c o n s i d e r e d  

a l l  a v a i l a b l e  t i m e  d a t e s  a n d  d e t e r m i n e d  t h a t  c o n v i c t i o n s  m o r e  t h a n  

f i v e  y e a r s  o l d  a r e  g e n e r a l l y  s t a l e  a n d  n o t  p r o b a t i v e  o f  a w i t n e s s e s  

c r e d i b i l i t y .  T h e  d r a f t e r s  t o l d  a t i m e  l i m i t  s h o r t e r  t h a n  t h e  

f e d e r a l  t i m e  b e c a u s e  t h e y  c o n c l u d e d  a s h o r t e r  t i m e  w a s  a c u r r e n t  

r e f l e c t i o n  of  t h e  c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y  e n j o y e d  b y  t h e  

c i t i z e n s  o f  A l a s k a .

T h e  p r o p o s e d  a m e n d m e n t  w o u l d  b e  e x t r e m e l y  d e t r i m e n t a l  to 

c i v i l  p l a i n t i f f s .  F o r  e x a m p l e ,  t h e  v i c t i m  of  a n  a u t o m o b i l e  

a c c i d e n t ,  t h e  v i c t i m  o f  a p h y s i c a l  o r  a s e x u a l  a s s a u l t ,  a n d  t h e  

v i c t i m  o f  o t h e r  k i n d s  of  n e g l i g e n t  o r  i n t e n t i o n a l  m i s c o n d u c t  s h o u l d  

n o t  b e  f o r c e d  to  e x p l a i n  a w a y  t o  a j u r y  a n  old, i r r e l e v a n t  

c o n v i c t i o n .  T h e  j u r y  s h o u l d  f o c u s  o n  t h e  i s s u e s  a t  tr i a l ,  n e t  on 

s o m e  s k e l e t o n  f r o m  a t e n  y e a r  o l d  c l o s e t .  T h e  s a m e  is t r u e  for 

c r i m i n a l  d e f e n d a n t s ,  a n d  f o r  w i t n e s s e s  f o r  a l l  sides.

S E C T I O N  26: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

to the amendments to Evidence Rule 704 proposed in Section 26.
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GR ANTS, C L A I M S 0 0 0 0 0 0

M I S C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G 0 0 0 0 0 0

C A P I T A L 0 0 0 0 0 0

R E V E N U E
F U N D  S O U R C E : 0 0 0 0 0 0

F U N D I N G :  (Thousands of Dollars)

G E N E R A L  F U N D 0 0 0 0 0 0

F E D E R A L  F U N D S 0 0 0 0 0 0

O T H E R
F U N D  S O U R C E : 0 0 0 0 0 0 •

T O T A L ....... 0 0 o 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.

Prepared, by: Dennis L. DeWitt, Diragfr 
Division; Pioneers' Benefits

Phone: 465-4400
Date: April 2. 1992

Approved by Commissioner: Nancy Bear Usera A sS - 
Agency: Administration____________________________ = f c Date:

D istribution (by p rep are r): Leg. Fin., Legislative Sponsor, R equestor, OMB/DBR, Gov. Legis. Ofc., & Im pacted Agency(ies).
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A l a s k a  S t a t e  L e g i s l a t u r e

119 North Cushman, #201 
Fairbanks, Alaska 99701 
(907) 452-4882 
Fax: 452-3254

Shirley C r a f t

Alaska State Senator 

M E M O R A N D U M

To: R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r
H o u s e  J u d i c i a r y

From: S e n a t o r  S h i r l e y  Cra

Date: A p r i l  7, 1992

Re: H B  569, "An A c t  r e l a t i n g  to  r e g u l a t i o n s  t o  i m p l e m e n t  t h e
l o n g e v i t y  b o n u s  p r o g r a m . "

O n  N o v e m b e r  21, 1990, t h e  D e p a r t m e n t  of  A d m i n i s t r a t i o n  
a d o p t e d  r e g u l a t i o n s  t h a t  w o u l d  c h a n g e  t h e  l o n g e v i t y  b o n u s  p a y m e n t  
s c h e d u l e  f r o m  p r o s p e c t i v e  t o  r e t r o s p e c t i v e  in n a t u r e .  (It w a s n ' t  
a s i m p l e  i s s u e  a n d  h a d  c r e a t e d  a $ 9 . 7 5  m i l l i o n  d e b t  t o  t h e  state.)

O n  M a r c h  13, 1992, t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  
C o m m i t t e e  m e t  t o  s c r u t i n i z e  e m e r g e n c y  r e g u l a t i o n s  a d o p t e d  b y  t h e  
D e p a r t m e n t  of  A d m i n i s t r a t i o n  to  c o r r e c t  t h e  p r o b l e m .

T h e  e m e r g e n c y  r e g u l a t i o n s  w e r e  t h e  s o l u t i o n  t o  t h e
" d u p l i c a t e  p a y m e n t "  p r o b l e m  c r e a t e d  b y  t h e  p r e v i o u s  a d m i n i s t r a t i o n .  
I w a s  i n f o r m e d  t h a t  t h e r e  m a y  b e  a l e g a l  p r o b l e m  w i t h  t h e  e m e r g e n c y  
r e g u l a t i o n s .  A n  a s s i s t a n t  a t t o r n e y  g e n e r a l  s t a t e d  a t  t h e  h e a r i n g ,  
t h a t  a l t h o u g h  t h e y  c o u l d  a d v i s e  t h e  D i v i s i o n  o f  P i o n e e r  B e n e f i t s  
on w h a t  t h e y  s h o u l d  do, t h e y  c o u l d  n o t  t e l l  t h e m  w h a t  t o  do, 
b e c a u s e  t h e  l o n g e v i t y  b o n u s  p r o g r a m  is n o t  s u b j e c t  t o  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  ( A P A ) .

T h e  c o m m i t t e e  h a s  u n a n i m o u s l y  a g r e e d  t h a t  t h e r e  is no
r e a s o n  w h y  t h i s  p r o g r a m  s h o u l d  n o t  b e  s u b j e c t  t o  t h e  APA. T h e
" d u p l i c a t e  p a y m e n t "  p r o b l e m  m a y  h a v e  b e e n  p r e v e n t e d  if t h e y  h a d  
f o l l o w e d  t h e  p r o c e d u r e s  o u t l i n e d  in t h e  A P A  w h e n  t h e  r e g u l a t i o n s  
w e r e  a d o p t e d .

H B  569 w o u l d  r e q u i r e  t h e  l o n g e v i t y  b o n u s  p r o g r a m  to
a d h e r e  t o  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  w h e n  a d o p t i n g
r e g u l a t i o n s .  H B  569 r e c e i v e d  u n a n i m o u s  s u p p o r t  in t h e  H o u s e  S t a t e  
A f f a i r s  C o m m i t t e e . T h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ' s  p o s i t i o n  is 
n e u t r a l .

Room 125, State Capitol 
Juneau, Alaska 99801-1182 

(907) 465-3834 
Fax: 586-6246

I w o u l d  a p p r e c i a t e  e a r l y  s c h e d u l i n g  o f  t h i s  m e a s u r e .



D IV IS IO N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  February 18, 1992

SUBJECT: Longevity Bonus Payments (Work Order No. 7-LS2019)

TO: Senator Shirley Craft

FROM: Tamara Brandt Cook - r .
Director ' i P

You have supplied me with information that indicates that, while longevity bonus 
payments in the past have been made at the beginning of the bonus month, the 
Department of Administration implemented a new payment schedule at the 
beginning of 1991 under which the payment for a bonus month is made two months 
later. This lag time is designed to enable the department to verify eligibility, as I 
understand it. However, to accomplish the transition the department sent duplicate 
bonus payments for the months of January and February 1991 during March and 
April, so that each recipient would receive a bonus every month. Then in May the 
department sent out the payments for March under the new two month lag schedule.

Under 2 AAC 40.175(f) the department will take action to recover duplicate 
payments when a recipient becomes ineligible, is reinstated, or is terminated from the 
program. Because the of the extra payments made for January and February, the 
longevity program is short of money and may be seeking a supplemental appropria­
tion. Since the change may affect the appropriation process, you have asked whether 
the department may make this change without legislative involvement.

The commissioner of administration is charged with administering the longevity bonus 
program. (AS 47.45.100) There is no provision for legislative involvement in 
decisions dealing with the administration of the program, and it is unlikely that the 
legislature could play much of a role in these matters without violating the separation 
of powers doctrine.

However, there are limitations to what an agency may do by regulation, and no 
regulation may substantively modify what is clearly provided for bv statute. 
(AS 44.62.030: State v. Alveska Pipeline §erv. Co.. 723 P.2d 76 (Alaska 1986)) Whilt* 
regulations relating to the longevity bonus program need not comply with the


