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of the identified "downside effects” for the public that have resulted from
the passage of AS 46.03.825 as it is currently worded and any
recommendations that Mr. Mertz has to offer, In this regard, | hope our
comments to the legislature in 1991 may be of some service.

UCIDA appreciates the opportunity to comment. The DRAF
represents a good initial effort effort and | hope my comments can be of
some use to your Committee;

S

Theo Matthews
Administrative Assistant

cjd

cc:  Senator Lloyd Jones, Chair, Senate Resource Committee
Senator Paul Fischer
Rep. CIiff Davidson, Chair, House Resource Committee
Rep. Mike Navarre, Co-chair, House Finance Committee
Rep. Gail Phillips
Rep. Jim Zawacki
Kenai Borough Assembly
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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April 23, 1991

Representative Dave Donley
House Judiciary Chair

Dear Rep. Donley.

United Cook Inlet Drift Association (UCIDA) represents some 400 of
the 585 Cook Inlet salmon drift permit holders. UCIDA would like to
express our continued opposition to CS for House Bill No. 196 which was
reported out of House Resources.

You have already received two presentations we made to House
Resources on April 10 and April 16, 1991. Rather than repeat our positions
we will try and brelfly summarize:

1) Current liability statutes forJIACi In fact do comprise Good
annirltin concepts. In 1989 and again In 1990, the legislature limited RAC
liability. RACs are currently liable only for their own acts or omissions which
cause damages if those acts or omissions "were not in accordance with
generally accepted professional standards and practices at the time their
response action services were performed. "(AS 46.03.823(a)).

2) Current liability statutes constitute good public policy in balancing
the public's interests and the legitimate concern of RACs. Under current
legislation, damaged parties are not covered under all possible scenarios.
This fact is outweighed, in part, by the public good that is served by a
prompt response by RACs doing their best - i.e. "performing In accordance
with generally accepted professional standards ... etc."

3) CS for HB 196 docs not address the issue that is driving this
legislation - bonding requirements by Alyeska - the "Seven Sisters" (B.P.,
Exxon, ARCO, Unocal, Mobil, Amarada, Hess, ft Phillips) - that Tesoro
cannot meet. No one should be under any illusion that this is anything other
than strong arm tactics by Alyeska aimed at lowering its own liability

standards.

Recently, RACs other than Alyeska have Jumped on the band wagon. It
Is only natural for any private enterprise to seek to insulate itself as much as
possible from any liability for its actions. We would remind the committee
that there has never been a spill In Alaska for which a RAC could not be
found. Indeed, RACs fell all over themselves to get a piece of the action after
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the Exxon Valdez spill. Finally, In this regard, to the best of our knowledge
the only RAC alleged to have acted negligently during the Exxon Valdez was

Alyeska.

Alyeska has made statements referring to the "simple negligence"
standard and how If it responds according to its plan with the state, but
loses some oil from a boom, it could be held liable (Clarion 4/18/91,
enclosed). This leads us to conclude that Alyeska either has not read AS
46.03.823(a) or that they are not prepared to fully Inform the public about
current state statutes.

It is obvious who stands to benefit from the lowering of RAC liability
standards. The other side of the coin is that the cost of damages will shift to

someone else.

Who may suffer? Since "strict liability" for an RAC's own acts or
omissions has been already removed by current legislation for most
instances, injured parties currently must show negligence - i.e. currently
litigation is necessary to show that the RAC did not act "in accordance with
generally accepted professional standards ...etc."

CS for HB 196 purports to place liability for the acts or omissions of a
RAC for which the RAC is not liable under AS 46.03.823 (gross negligence)
on the party strictly liable for the spill as defined in AS 46.03.823(a),

UCIDA has some doubt about the responsible party being forced to
assume liability for damages caused by a RAC not directly under its control,
let alone the actions of 2nd & 3rd party RACs or volunteers. Indeed, it is
somewhat surprising that attorneys for those owners who might be held
strictly liable for the release are not very actively opposing this shift of
liability on to their clients.

However, if we concede that it may be possible to shift this legal
liability to "responsible parties strictly liable” for the release, UCIDA
contends that for negligent acta by RACs, victims will often have no practicle
or legal resource for compensation for the following reasons:

A) The responsible party may be unknown.
B) The responsible party may have few if any assets.
C) Under AS 46.03.758 3(h), the responsible party is not liable for
civil penalties if the discharge occurred solely as a result of:
1) An act of God,
2) An act of a third party with whom the person charged has
not been made jointly & severally liable,
3) A negligent or intentional act of the state of Alaska or the
United States, or
4) An act of war

Finally, UCIDA understands the provisions found in the Federal Oil
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Pollution Act of 1990 (Sec. 4201) are being cited as precedents for the
present legislation. Federal legislation of this type represents the lowest
common denominator in terms of liability standards. Alaska and many of its
fishing organizations, including UCIDA, fought long and hard to maintain the
state's rights to craft legislation and set liability standards higher than the
federal standards. The House Senate Conference Committee which drafted
this legislation was not receptive to input from the public with repect to
limiting industry liability.

In conclusion;

1) Tesoro has a legitimate concern with its bonding requirements, and
UCIDA requests that to the extent possible this legislation be recrafted to
address the bonding issue.

2) Legislation probably cannot be expected to resolve this dispute
between members of the private sector.

3) Current liability standards represent good public policy and does
not cover damages for all instances.

4) By using the gross negligence standard, the State will greatly
increase the instances where damages from negligence cannot be recovered.
Further, 2nd and 3rd party RACs subject only to a gross negligence standard
pose a great risk to the public.

5) CS for HB 196 will add another layer of legal protection for RACS
and reponsible parties and added expense for victims. Even if liablility can
be legally shifted from RACs, victims will first have to go to court to attempt
to show that the RAC was grossly negligent. Failing this, no responsible party
would accept that liability.

UCIDA appreciates this opportunity to address your committee.

Sincerely,

Theo Matthews, Administrative Assistant

CC: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gall Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Gillman
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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“They’'re using Tesoro,” Gilman said.
"Tbey’ic being unreasonable.”

Bat Alyeska spokesperson Mamie Isaacs
said the Si billion requirement is necessary
became of the liability Alyeska could be
subject to if k responds to a spill fro®
Ibsoro or another shipperin Prince Wilts®
So— 1.

“Alyeska serves as the initial response

action contractor foe those vesselsadbog at
tie terminal in Valdez,” afae said. “Because
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charter o f tbe vessels to pledge a billion
dollar bond, which, simply put, indicates
they wonhl have access to funds to manage
the daians arising finot aspiL™*
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Bvt Tesoro can't do that, Bur-
den said.

*Al SveofOuse othercompa-
nies are sexy, vary luge compa-
n y - besaid.*Ourwholecompa-
ny's cmfy wodh $200 uulkor. To
cone up wuh abend ofa bUoa
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He tinafcs'&soro should not be
required to put np as Urge an
aroonot as the Mber couapaoies
because Teaoro transports only a
ssufl percentage of dre oil coo-
ing hem the fcntinal, its tanker
loads meroach makes; and it has
taken uuny preventive measures,

the «<M*m infrrwOu-rinti
ofadouble-hammed taokzx

Alyeska and Tesoro have
worked not. a temporary agree-
ment that aSemu Teaoro «o contio-
oe operating in the Sound oatil
June 1 with $1 billion in insur-
ance, ruber throabond.

Alyeska says it may lower its
requirements if the Legislature

panes a UB limiting Alyeska’s li-
ability in case problems occur
when k aeapoiuk to a spilL

“The con of the problem rests
with the state's current liability
laws,” Isaacs laid.

The way tbhe Uw stands now,
the standaul of kabrlily is "simjde
negligence,” which Isaacs said
could mean if Alyeska responds
according to its plan with tbe
state, but inadvertently loses aoroe
oil from a boom, k could be held
liable.

Alyeska wants the standard o f
Habfflty fnr.aspit responder to be
"grass negligence,” which is haul-
er to prove in const than simple
negligence

Tesoro also favors such a bffl
because h would liout the liability
for tbe Cook Inlet spill response
cooperative of which Tesoro is a
mender.

But fishing and environmental
groups are opposed to the idea be-
cause drey believe k would lessen
the incentive for spill responders
to be prepared.

A compromise bill, which
sought to limits liability but only
for the first IS days alter a spill
and only if a company does not
"substantially deviate” from J*s
contingency plan, was passed out
of die Howe Resources Commit-
tee Tuesday.

But Alyeska is not satisfied
with tbe language in the bill,
Isaacs said. "The bill is helpful,
but it doesn't go quite far
enough,” she said. "We feel p-
sent langnage does not allow us to
relax our liability standards."”

Mayor frianan also favors leg-
islation limiting spill responders’
liabfliiy because the Kcnai Penin-
sula Borough is a member of the
Cook Inlet response cooperative
and taxpayers could abo be held
liable for problems resulting from
the cooperative's response to a
spuUL

But Grinsm . a former state sen-
ator; does not believe the legisla-
tion will pass. He says die bill has
to get through two more House
committees and the full House

m®ninsulaGuuuon,Ann. 18,1991

and the Senate, and he doesn’t be-
lieve that will happen in the re-
maining 34 days o f the legislative
session.

He believes Alyeska is being
inflexible about the biE

"They don't want anything less
than gross negligence,” he said.
“What | think is happening is
Alyeska is hying to get die gross
negligence standard, and they're
doiog k on the backs.of Thsoro.”

"The big three (Exxon, BP and
ARCO) are using this thing un-
mercifully and enneoessarily,”
Giaup iffd

Isaacs says that Alyeska is
"very sympathetic to Tesoro’s sh-
nation ”

“Vrfe would like to find a way to
accommodate Tesoro's needs and
still protect the company’s
(Alyeska’s) liability," she said.

Same of Ibsoro’s supporters in
boroagh and state government
have suggested the Alyeska
owner companies axe hying to put
Thsoro out of business, but Isaacs
denies that and Gilman says be

liability laws are to blam e

does not believe that's the case,
either.

"But if that's the fallout, they
could cate less,” he said. "The big
gays just don't care. They could
care less if this refinery closed
down.”

The Keaai Pcnuuula Borough
Assembly cares o great deal, how-
ever

Tbsoro employs about 150 peo-
ple on ire borough, accosrting to
Burden. The company provides a
good chunk of borough lax rcv-
csnes.

Tbe Boroagh Assembly aaum-
mously passed a m inhkimi Tues-
day night, which was stqgiparicd
even by fishing groups, aging tire
Legislature to intervene on
Ifcscro's behalf

Burden saya if Tesoro and
Alyeska can't cone to an agree-
ment, Tesoro wifl file auk rpav
the pipeline company, which
would indude seeking an injunc-
tion to allow the company So con-
tinue shipping out of Prince
W ftiam Sound afterJane 1.
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UNITED COOK INLET DRIFT ASSOCIATION
P.0. Box 389 » Kenai, Alaska 99611 - 0389
(907) 283-3600 ¢ FAX (907) 283-3306

April 16, 1991

Representative CIliff Davidson

Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA would like to follow-up on our comments of April 10, 1991 on
CS for HB No. 196. UCIDA continues to oppose this legislation since we feel
it represents bad public policy and does not address or resolve the very
issue that appears to be driving it - bonding requirements Imposed by one

sector of private industry (Alyeska) on another sector of private industry

(Tesoro).

UCIDA doubts that public legislation will ever be able to resolve
disputes between members of the private sector. To attempt to help one - in
this case Tesoro - merely leaves the state vulnerable to open ended dem ands
by the other - in this case Alyeska.

As we remarked on April 10, 1991, even if this legislation were to
pass, what would prevent Alyeska from requiring $5 billion in directly

actionable insurance nextyear?

Even though UCIDA does not support this legislation, we feel

compelled to com ment on a few points:

1) Sec 46.03.825 fa)

Speaks to an act or omission "not contrary to an order of the
federal or state on-scene coordinator”. The obvious defense in court
of a RAC will be that if "we weren't told not to do it, we are not

liable".

The point should be that when a RAC is acting under the
direction of the federal or state coordinator, then some changes in

liability rules might be expected.



2) Sfig.. 4603 @25, @)(2)

Gross negligence is not defined by AS 46.03.823(a). However,
"negligence" is defined by AS 46.09.823(a), therefore, whatever the
definition of "gross negligence” may come to be, we know that the
result of this seciton will be that a RAC whose acts or omissions
under the response action contract was not in accordance with
generally accepted professional standards and practices at the time
their response action services were performed, will not be liable in

many instances.
3) Sec. 46.03.825(a)(3)

Two points should be made:

a) "Swubstantially deviated"” is not defined and we believe the
standard should in any event be "deviated". We understand that
industry would lik e a definition agreed to for the phrase

"substantially deviated" and would propose that if industry would
give us their deflntion of "gross negligence"” then perhaps an agreed

definition of "substantially deviated” would be appropriate.

b) The and portion of 46.03.825(a)(3) seem s clearly designed as
another loophole designed for the use of 2nd and 3rd party RAC's
who have not "previously agreed to com ply with the terms of that
plan”. Further, it is often the case that a RAC will not be working for
the parties responsible for the release. In this event, it appears you
revert back to the "gross negligence" standards as a claimants' only
grounds for action. If a RAC does not agree to com ply with the oil
contingency plan, they clearly should be afforded no relaxation in
liability standards. The and portion of AS 46.03.825(a)(3) should be
deleted.

In conclusion, UCIDA will continue to oppose the relaxation of liablility
standards for RACs as a means of trying to resolve a dispute between
members of private industry. If, however, the com mittee passes out this bill,
a 1 year "sunset provision"” would be appropriate. With such a provision, the
committee could at least determine if the goal of affording Tesoro some
relief was met and perhaps by then the legislature will be prepared to

address the issue of bonding requirements.

Sincerely,

Theo Matthews
Administrative Assistant



Senator Lloyd Jones, Chairman,

Senator Paul Fischer
Rep. Gail Phillips

Rep. Mike Navarre

Rep. Jim Zawacki
Kenai Borough Assembly
M ayor Don Gillman
Gene Burden, Tesoro

Oil Reform Alliance

UFA
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April 10, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES CS for HB 196 & ITS OBJECTIVE OF FURTHER
LOWERING LIABILITY- STANDARDS FOR RAC'S.

In both 1989 & 1990, the Alaska legislature lowered the standard of
liability for RAC’s from the normal standard of "strict liability", i.e. liable for
whatever injuries the person caused, whether he was negligent or not.

Presently

1. RAC's are ONLY liable if they are negligent or engaged in intentional
misconduct.

2. RAC's are ONLY liable when his or her own acts or omissions cause
injuries.

3. In 1989, legislature stated that:

"To show negligence by a response action contractor, a claimant must
show that the acts or ommlisslons of the contractor under the response
action contract were not in accordance with generally accepted professional
standards and practives at the time their response action services were

performed.

4. Negligence is found ONLY when it would be unreasonable to act as
the liable party did, in the circumstances surrounding the response action.

Current standards are sufficient to cover the liability exposure of all
RAC's - including fishermen and local communities. Ucida feels that no

change is needed.

UCIDA would, however, like to comment on the actual issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements in a format that is directly actionalble. To the best of
our knowledge such coverage that exceeds the $20 million ball park is
impossible to get. Alyeska then requires $1 billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
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legislation that will reduce Alyeska's liability exposure to Incidents of gross
negligence in the hope that, if successful, Alyeska will impose requirements
that Tesoro can meet,

UCIDA regards the above scenario as little less than blackmail on the
part of Alyeska. What will prevent them from requiring $5 billion in directly
actionable insurance next year? UCIDA does recognize, however.that Tesoro
has a legitimate problem with this bonding requirement - it literally has
been placed by Alyeska between the proverbial rock and a hard spot. UCIDA
has expressed both of these sentiments to our local Borough Assembly and
to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation - which is not needed- with language that addresses the real
iIssue - bonding requirements that are reasonable but that can be capped in
some manner to prevent industry from using them as a lever to undermine

good public policy.
We would like to suggest two possible options:

1) Legislation that would limit a RAC's ability to require proof of
financial responsibility to a level no greater than that required by the state in
AS 46.04.040. UCIDA understands that the level set in AS 46.04.040 should
not be static - it clearly will be adjusted from time to time by the legislature
to conform to good public policy.

2) If an RAC requires bonding requirements above those set in AS
46.04.040, then the RAC should be required to accept oil pollution
insurance syndicate coverage.

In conclusion, UCIDA does not support changing current state liablllity
statues. Even the concept of a sunset provision and a 30 day
window is poor public policy. Alyeska and other similarilly situated RACs will
turn over spill resonse to any spiller well within the 30 day window.
Legislation is needed to address Tesoro's immediate dilemma and the
general issue of bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative! Assistant
UCIDA
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CC:

Senatoi Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer

Rep. Gail Phillips

Rep. Mike Navarre

Rep. Jim Zawacki

Kenai Borough Assembly

Mayor Don Gillman

Gene Burden, Tesoro

Oil Reform Alliance

UFA
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"The mission ol the Council is to ensure
the sale operation of the oil terminals,
tankers, and lacilities in Cook Inlet

so that environmental impacts associated
with the oil industry are minimized."

March 20, 1992

The Honorable CIiff Davidson
Alaska State Legislature

P. O. Box V

Juneau, Alaska 99811

Dear Representative Davidson:

The Cook Inlet Regional Citizens Advisory Council (Cook Inlet RCAC) is a non-profit corporation
organized exclusjvely for charitable, scientific, literary or educational purposes, within the
meaning of Section 501 (C)(3) of the Internal Reventie Code of 1986 as amended, including
without limitation the oversight, monitoring, assessing and evaluation of oil spill prevention,
safety arid response plans, terminal and oil tanker operations, and environmental impacts of oil
tanker and oil terminal operations in Cook Inlet under the provisions of Section 5002 of the Ol

Pollution Act of 1990.

On March 14, 1992, the Board of Directors voted to endorse a statutory simple negligence
standard for response action contractors and expressed support for the introduction of
legislation which provides for limited statutory immunity for “vessels of opportunity” that are
not provided with indemnification pursuant to a contractual agreement. It is the position of Cook
Inlet RCAC that the State of Alaska should do all within its powers to protect the environment and
natural resources of this state, including its people. The Board believes enactment of a
statutory simple negligence standard will provide the state with the necessary protection and
ensure rapid response to an oil spill.

In addition to taking action on this issue the Board also took action in expressing opposition to
the enactment of sponsor substitute for House Bill 540 (SSHB 540). Since the Council meeting
of March 13-14, 1992 further modifications have been made to this proposed legislation. Cook
Inlet RCAC respectfully requests the Council be kept informed of hearings and provided copies of
any new language or legislation which are introduced and/or acted upon prior to the end of the
legislative session.

In considering these issues Cook Inlet RCAC also discussed HB 196 which was enacted during the
1991 legislative session. The Board of Directors voted in favor of allowing HB 196 to sunset in
June 1992.

Cook Inlet Regional Citizens Advisory Council
11355 Frontage Rd. » Suite 228 « Kenai, Alaska 99611 + (907) 283-7222 « FAX (907) 283-6102




As mentioned, Cook Inlet RCAC would appreciate being kept informed on these issues. Should you
have any questions regarding the Council’s position please do not hesitate to contact me either
through our office (283-7222) or home (235-8252).

Sincerely,

\ 7 /

Ken Castner-""
Cook Inlet RCACN
Board of Directors

CC: Cook Inlet RCAC Directors
Prince William Sound RCAC
Citizens Oversight Council on Qll
and Other Hazardous Substances
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March 6, 1992

Representative Kay Brown
P.O. Box V
Juneau, AK 99811

Dear Representative Brown;

While Mr. Hudson is correct that the United States Coast Guard is
developing a certification system for response resources, it is

opinion that the State of Alaska would be wise to pursue a parallel 'w
course by making response action contractor certification a condition
to the relief of liability immunity. If an industry is to be given an
Immunity to promote an increased response capability then that
industry should be required to demonstrate that response capability
does exist, is available, and is reasonably capable of mounting a
credible performance in any future oil spills.

The following are answers to your questions.

1. What is the status of the federal RAC certification program?
Response action contractor certification is an issue being considered
by the negotiated rulemaking committee for vessel response plan
regulations. This is a supplement to the normal rulemaking process,
While the Reg Neg committee may issue a recommendation for
response action contractor certification, the final decision will not be
made by the United States Coast Guard until the proposed rule
undergoes a 45-day public review and a review by the Office of
Management and Budget and the President's Council on
Competitiveness. There are those that do not want response action
contractor certification and they will have opportunity to be heard
before the rule is published.

Has a decision definitely been made to proceed with a federal
certification? No.
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Page 2 RAC Letter to Representative Brown

2. To what, kind of RACs would a federal certification Pro ram apply?
The envisioned program would apply to RACs desiring to be listed &s
a primary response” resource in a vessel response plan.

Would the federal certification_process being discussed fullv address
the concerns,about competency and preparedness of RACs
responding to oil and hazardous substance snills other than those hv
vessels? ~ The proposed program would not apply to hazardous
substance spills. The EPA has been charged with writing regulations
for facility response plans, and MMS s charged with writing
response plan regulations for offshore platforms. | understand both
agencies are watc mP the USCG process closely, but they have not
yet developed regulations.

3. Has the regzulatory negotiating committee examined the possibility
of complementary state and federal certification programs? Yes, it is
Part of the concept. The Reg Ne% working group recognized the fact v
hat states may want to have RAC certification programs for any

number of reasons. There was participation from the states of
Washington and California, which both have forms of RAC
certification. We should strive for a program which is compatible

with the proposed federal program.

4. In vour view is the federal certification process that is under
consideration by the committee ful(ljy responsive to Alaska's needs or
do you feel that the state should develop a complementarg{ _
certification program of its own? The federal program is designed to
meet the needs of OPA 90. As you know the state has its own needs
under the stronger statutes our legislature has passed. My personal
advice is that you should require those RACs listed as responders in a .«
state contingency plan to attest to the resources they offer, allow
inspection of those resources, participate in drills necessary to assess
the' capability of the contractor, and submit that they are willing to
work for the state under the same terms and conditions for which
they are willing to offer themselves to contingency plan holders. |
believe that it I1s time for the state to assure Its citizens that the
resources listed in contingency plans are actually available and can
be employed rapidly by a trained crew. | think the state on-scene
coordinator needs access to those resources when he or she finds
themselves incident commander at a spill. | think the state deserves
verification of the response capability they are trying a achieve by
giving liability immunity.
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Thank you for considering my views on this matter. [f | can answer
any question please call ‘me “at 277-7222.

Sincerely, /

Regional Citizens' Advisory Council

cc;  Scott Sterling/PWS RCAC , ,
Michele Brown/Citizens' Oversight Council



goin? discussions at the federal level concerning the question of RAC
ertification | would appreciate your comment on the following questions:

1. What is the statys of the federal RAC certification program? Has a
grec():és?grrr]] ,geflmtely been made to proceed with afederal certification

2. In Representative Hudson's letter he notes that the proposed federal
certification process "will appl¥,to all tank vessels" (emphasis added)
defined under section 2101 of Title 46 USC, operating in navigable waters
it the United States. To what kind of RACs would aYederal certification
Program appIY? Would the federal certification process being discussed
ully address the concerns (?bout competency and Rrep rednéss of RACs
responding to oil or hazardous substance spills otner than those by
g%?ﬁ/ﬂlseg)% arefinery or terminal spill not directly aresult of vessél

3. Has the reg%ulation negotiation committee examined the possibility of
complementary state and federal certification programs?

4, 1tis my un_derstandlng that the regulation ne%otlanon committee has
been operating on the basis of consénsus and that industry |
representatives make up alarge majority of the committeg. In your view
IS the federal certification process that is'under consideration by the
commﬂtge fyll resgonswe to Alaska's needs or do you feel that the. state
should eveloz a complementary certification program of its own?

As yoy are probably aware, the House Oil and Gas Committee will be holding
a hearing on House Bill 540 on Monday, March.9, at 3:00. This hearing will be
teleconférenced. _AnP/ comment you could provide prior to that meeting
would be of particufar value.

Sincerely,

Representative Kay Brown

cc  Scoft Sterling/PWS RCAC | _
Midkelle Brown/Citizens' Oversight Council
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[Preamble Language]

Contractor Certification Program

a Purpose and Scope

This requlation establishes a response contractor certification program. It has
two major purposes.

First. many spill res:p%nders are exp cted to pe nameg in multrgle vess% and
acrlrhy []esponse J S, 4 greparerso thos géin a common basis
the responders wi ?ureg creqlt Icontrac 1S’ response
prvrces must be rEatche tot e 0 ersa Irem ns Cert| catron allows
reparers to kKnow in o‘van e value the plan revrewegwr %\{e for a
artr lar contractors cap ities. Plan preparers must assemble a s rcrent
num gr and mrx of contrac ors to satisfy their resp<onse pvﬁnnrng ées ons| rrtr%
ition, certif rcatron er allow contractors fo at credit their capabilities
ven, so th ep better present or market their services. ratrac (p
certr ication also wi \pthe contractor's capabllities to evaluate Crouiteo
on a fair, consistent and efficient hasis.

A second m daror pur pse o[ certrthcatron IS to verif th?t resgopse reSoUrces
doin ac% Xist and gre"avallable from that contracéor T eB psa]
responsl 1 Fo verity a contracto scggabrlrt flarms eca se the n oHder
IS I fsponsr or performance un response plan. The public pu Lp s(p
certification is to hetter assure tha t erﬂcre ed re? ponse. ?ap brlrty required by OPA
tob help protect the environment from the threat of oil spills does, In hct, com
about.

Contractor certification does n tin ap wa reIreve the nplan holder of the
lan. holder's. res onsrbrlrt}/ o carefully ?va ate dnd select competent contractors
ertification is not a genefalize 3 a(pp %Yah or guarantee 0 rp rmance.
ontractor ¢ rt rcatro rs not rnten ed to establish pro e?sronal standards or

Rrovr eajlu { ment of the mar] important .oyt Im uantr lable factors that. ti(q
ecessary 10 establish an overall evaluation of a contractor's competence aj\

Certif rcatron IS srmp]g a >P 0Cess bfy which the President's designee & the
Coast Guard)] | verif 3/ *stence of certain "facts" - 1.e. mana%eme %tructure
personnel, and the inven response e urpment - and, wher gossrbe assian

for
a artrcuIar quantrtatrv glue to that Inven rpupp F lating specit rc
contrac orsres se Services toa lan holders rtrcula Size. Cer rc tion
must Ever possrbe N ob ective a ntr e measures. However,
certain rmportar] ybjective fact rsm berdent ?]/ econtractor In the
contraptors application to provide acearer understan Ing of & contractor's

capanilities
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certr ication". One ke elemegto thatft efinition is that certrfrcatron IS & process.
Res onse contractors, t becrte I vessel response R/ans must t[JTr Ale

Bg ication wth t eCo Guard rdent nrr:r the service Hernlgacr ered, the type
ntit |trarr“nlge |

X Fl PC thﬂ menjt ications of

ersonnel, Inc SCOYR |n IVId al s Sponse ex enegce
ana ement structlre a certarn other inform tron out associat V%)Ot

ver Icato(rﬁtatron IS factual in nature, and therefore subject to strarg forwar

The certification definition aJs recognizes that certifi atron S f nda tall
the res r\sr rlrty ot the Presrnle tun er 8F9 rh resr nt has dee atecje rh y
reS|oon [1] tote Coast Guard. The Coast GHar may use oth er or an ations to
assist it In trie certl rcatre rocess. However, the resP ns rlrt%/ [ certit rcatron
remains. a.governmental one, because cert icatjon ct IVes from { e President's
responsibility to review and approve vessel and facility response plans

The deirnrtron certr IC fron refers tcg he assrrr:rnmentg one or more

Response_Values," w ere Of each gcont actor esign ated reéponse

services. . The translatr c? g e, Jocation an n]trtly egu

personnel into aquantr e caﬂa ty of responser inhe entY attero
agment ﬁartrcu ﬁry rventereco?nrze rmrtatronS\ Hresponse technology
variabllity in the types and conditions of any particular spill

) partraﬂ%hr Sesporse IV oAy Sbgens of s <os o Wheh st

c
\gm vargf é)vr
be accurately measured or predict ée FO eva uation an ua hrcatron PUrPOSES,
assum tron must be ma er a%these ﬁtors of t ﬁassum tions
rove accuraje or v articular s l res onse
m tr ns aso are beyon teconto ofapartrc ar responder, ust asin the
anaogous case of resporise to afire.  Accord rn g this proposed re ulatjon carefully
avolds any intimation that varipus planning assumptions are or ever should be
viewed as performance standards.

. AIthou acontractgrs capaji es must be reIath 0.2 certain Size S rlt] the
assranent o individu espon ues IS necessarily artif cra and somewna
arh rary The term "Response Value" is used In this proposed rule to reflect thrs

reality.

"Response Value™ for each of a
ral government retains the

Althou 0gh a contractor may wish to suggfesé
that facto

?ntractors es| n ted [es onse Services th
ultimate responsib rty for the assignment
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b. Application for Certification

To obtajn certrttcatron 2 1ESPQNSE. co tractor must first submit a certification
Ircatron T e agﬁ ication’ must Identif asrc In ornﬁtron about the contractor, as
specific detalls re rdrn eco tactors varl e equipment, (ﬁ)ersojtrhe
nt structurea 30)? In ormatfron require ﬁn

at |n rmai ntheI el and type 0 ser\gc that
ed sufficient

contr Ct rrnten 00 er tp IC tIOﬂ 1S |nten 10 provi
SPECITC actual Information to F’Q Ircatron reviewer to assign one or

ore "Response Values" to ea t[he cont actors [ESPONSE SErVICES.

In additio tg this, quantifi Fable factual in ormatron the res onse contractor

also must grovr e desc \ighe ‘natron on certal aPor tant factors t atb ron

w et er th contractors ou llowed tobecrte Inaspi response 8

mpe (s 2g)ﬁlrcagon must Jist notrces of violation rssue
Heal

ccu |ona

%an INIS ratroq HA - Environmenta Prot 8/ flon Agencg ag

g Coast Guar Il Spi ponseo eratrons [ the last f
escrrBfron 0

0.0

h r#rs 0sifion 0 those notices. Ctron the contractor’
ng emental information, submit in ormatron that escribes the

co tractor's experience.

The contractor must attest that t e required f tro IS trFe and
correct to the best of the conﬁractors n orma lon ate 0
Eestatron Because the Fpp |cat|on |s ma e to a era ency or urposes of
0 tarnrn agovernmegta opro a false statem rttva OFe subject to
enforcement e}ctron under federal law. %q racfor IS, 0bligated to notify the
COTP of significant changes In response capability (see eow

As asu&pIement to these factual mat]ters the response contra]ctor may a
for anc!. propose one or more %onse ues" hobe ssr ned tot e contract rs
abrIrt byrdesr nated geograpnic area for each specfic peo [ESPONSE Service,
below). ersose Co tractor can su ysu ortin ana srs or argument to
ppart its proposal.~ The contractor ma so Sub ts lementa |n or athon
es rlbing the coptractor's experience, redulator rt/ awaren or other factors which
the contractor be ieves may be relevant 10 an understanding of the contractor's
response capabilities.

The.contractor may submit the arégliraodtron to the reviewer any time after the
rule goes into effect, [rote: the Corst will resd © define who Wil act as
reviener of contractor applications.  If the Goast Guard does ot wat to centralize
al revirw of contractors, then it is reconmended tret a ieired gpproach such as
follows ke usedt | . The reviewer, in the e of a contractor who, requests
certification only in a single Ca fain of the Port S]COTP 2one, will be the COTP. If
the contractor requests certification in more than one COTP zone, but not more than
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one C?ast Guard Distri % then t e reviewer will be the D|sbtct Commander. J. tt"e

tractor seekin et cat|o In more one |str|c e review sha
the & tn Sﬁlce o? ﬁn é gecunty an nvwonmenta rotectton
¢. Certification Process

q acerﬁ ification appltcat|on |s received, the revgewer ust akean initial

?av'evt‘t i b bl el e 1 e 2 \?cgﬂt”t’vnh a exRtatta%S‘ of e

tne a
ll lonal in Orgi tlj7 neeqe tOh roc sapﬁte api lication. 19 complete

aﬁaep cation IS i e reviewer 0] sag |n|t|a esponse Value" to
con fractor, hased on.the reBresentatt Sint ﬁcatlon TWS eter |nat|on
is only Interim Ication of the factua

cause it IS SUDject t?s sequent ver
hnfor ation In th ea%) icat dp well & a more refined evaluation once the agency
as the opportunity for in-depth review.

The process descnbehd above is exPected to resulgtn an wterlm status letter."

The "Response Value™ In the Interim status letter may be used N preparers
until f maPrewew and certification IS com ?ete It 1S %x Sec(tg% qzerﬁ) zj}teR/vol?Eload of

contra or and ﬁ%@ rewgwers that the es onse Va tained I{t It nm status
etters the basis for the Initia ubmlssmno FS ogb ans that are

re U|re If the Response Value establishe yceftt ication
va Ies ro the the Interim' status letter, Fm hold ﬁs re on th
mtenp(wa status SE oweaareas nét} Ime 0 Stttgﬁemeﬁ

elr 1 o ces. T |s
accompll throug [pgra e of the contrac Ities or

gacr%egtln or replacmg ontractor's resources with other certi ed

d. Certification Criteria

The reviewer myst certify any contractor who s
Cppllgatlon demorl)etrgtmge [eSponse eSOUIceS hhat sa‘ts the apg(ova criteria.
il catlop ray be dened 1 n ormatjon n the a e tion |? se, or It the
contractor fails (?meet eapgro}/a criteria for certification of any services.
|mPortant Hart of contractor certification Is the asagnment of a Response Valle. g
e/r s, {0 the contractors fegporSe IESOUTCes for purposes of preparation %f VeSS

facilit onse The reviewer will assign Response' Values bas
r¥ [)agas &S| ormed by certain presumptg/ ?Rntng criteria.  These

gla%mng criteria will be made available to contractors to allow them to S t% est

Pgro%r e ResPonse Values. A contractor whose capabilit oﬁ)es not
sumptive norms may suomit in ormatton demon trat 5 the e uwaency o itS

Wn re O [CES. n]anntnL?R assum thﬂS used to arrive at t € ESé) se Valye’'ma

2150 e uste?I baﬁ on a demons ratton that other planning, assumptions dre
more accurate for the contractor's spem IC equipment or personné.

ezbmtts atrue a\nd complete
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The certification of a contractor also mclu?es tge concept of the ¢r
ontractor giyen the contractor's combination of mopi rzatron time an ocafion.
ontr ctors, for ggvep response service for a given Port Area, would be assigned a
%si ication. .C or rven ervice orT Ven co tr]actor requiresa .

'ﬂe ngvﬁé'ggwtt'ﬁﬂhe %6 % 0urs znd aSSt‘on 0 te esourCes assrﬁrabed with

oc ted wrtrl) t %51 and mo rlrzatr r]wrtrnn %ZT ourf or a contractor
aco Ination o m llization tr ean cahon at would. all W the resoarﬂce

to movrnq within rea within_ th our| period. Simi ary

Y]v(%)ud be within 124 ours Class IV within [45] hours, and Class V within [7

The Re nse Value would therefo cific to a certain geo area
?rc rjgss SENVICE. L&er example %&D esponse antracgo g Erlbe
cert red or Cass II on-waler oil remov servrces for th eE hore envrronmenf In a

snr)ecr led C eain an am unt 0 arreI? e same contractor also
a certr re s 11 otvwa er remova service for the nearshore harbor
envl ronmento arrels.

Tart of the cerh ification ProcesF rwrres that contract rs define the‘r
mobilization time. The p rrma%/J oal is that ecerment an Rers nnel will be

available and ready to de[%lo[y on notice, with prompt di dspatc The intent of this
Feﬁurrement re to ensure that first crews are dispatched and”someone is working to

any special requirements.
¢. Denial of Approval and Appeals

If the rev‘ew19hr f\nds that the (iontractor doe not ualify, the c(Pntra tor 8an be
den‘ed approv etter 0 enra ust state rov nie
ain 2ny deficiencies, and explain the process for ag als and resu mrtt I The

revrewer also may approve a different Response Value for some or all of the

contractor's desighated services.

If the reviewer denrgs certHrcatron or selects a"Rerﬁns Value” less than:
what the contractor applied for, the contractor may appeal the decision to .. / rote
gopeal process In be specified Bglhe USCG, bul wilh the reconmrendation of a Ie&'
oe led of intermal appeal, aiid wilh at least one appeal to Washington before
80in° to the courts/.

f. Notification of Significant Changes in Response Capability

Once a contractor has been certi |ed certif |cat|on 1S valid for aperiod of (5)

¥e3rs However, %ontractors are. re(ﬂurre tg notrhr ne COTP of asignificant
Ftron 0 caP Iity, as specific ntified | ? []tr catro? The Bro 0sed
requlation requires this notffication to be in advance, if the significant reduction is

edrt que a

| conra RI’ Sevice wou
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planned, or no later than 24 hours after the contractor becomes aware of the
significant change, if unplanned. The COTP can then determine whether to require
plan holders to secure additional capability, or make other practicable arrangements
to compensate for the reduced capability.

0. Effect on State Certification

The contract rcertr rcatron establishe rn thrs r le is designed to | rm lement
the re uirements o FE{A Some states may a srmr ont actor cert tron
requir menfs under individual state aws. ot n Q ‘s rue 1S rnten

rec rellance on these certification ruI S or eTederal certificat on cess

t es ere ItIS a proprrate to o so. nact States are enc L‘rra%e ont
certif rcatro process to the axrmurp xte (s ep ractic oacc UH

i erences In the é)urmses and value of the Tederal certi rcatron pocess and the

sp requirements of stale law.
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|KIICUI . ATORV LANG UAG I}

(NOTE: The regulations describing the contents of vessel and facility response plans
will establish the types of sendees for which the response plan holder must rely only
on certified primary response contractors]

Sec. XXX.00 Contractor Approval

ga . This Bectlon defines. the process for ceru ication of response contractor
vices to.be cited n indivi ual fesponse plans.

or purposes . of sections XXX.01-.05, theterms below
gﬁall ﬁgﬂmt Omfollz)mﬁg IOmeanmgs

6\) rtlflcaj:lon S the ﬁfocess by which the President's deelgnee
il v ;erma oil splif response contraftors Inventor
av |a e st|I

resp gse edu ;ment e/erson% managemen strycture,
stan 3 (f ed agsaf a%on 0

Sponse (] r'those 1 sources within_a

Ts nated response services, for a specific
geograpnic area, or purposes of preparation of spill responsepa S,
(||% "Certif |ca‘[ " s the f "1) ocument issued following verification,
Inspection and final review by the reviewer.
i) "Int Inins Idler" means the letter sentby the reyiewer to
ng contragt%?ngsegc n ethe Initl FRe?gonse V Pue %s& to the
ontrac or pending verification of the cf al Informatio confame in

¢ ap |ca on andan In- epth review of t ication
orp oses of certification.

Slvg President's ie'sg]nee means the federal official delegated
onsibility bY resident under QPA-90 for approval 0f response
RS, Ghouant 10 e Ovrdg%reﬂ%yoﬁ'?s?e”eﬂge”t T %%'e§ﬁ‘aed
FaPed onsl%re Facﬁ ties to the omman%lant of t ?1 &ast Irﬁe
Commandant has eegate responsibility for certif tlon of primary
[esponse contractors t0 various "reviewers" under t 1S rule.

S Resporse contractor”. IS @ ﬁ/ gerson who ? %des desi Sgnated
es onse %qu Rment oI Services u der contract or other mean
approved by the Pre5|dent dlrect toan owner or op erator of atank

vess uired to have'a response plan un er
@éé i] § C? %g ated equ mentpor seremes are requweg 0 be
ava entified In suc Blan

e contractor's app

_)
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" Revi r means: (1) In { re htra tor
gektn cert atton In aa(hél C e[ﬁasgne% %)STE r§ In t@g of
resp nse ¢ ntractor seeking certirication In more than one
ton o e Coast Guard District, thﬁ Dtstrtct ommander; and
|n the arefponse contractor tsee h eg certification In more
han one Coast Guar Dtstnet the Chief or thé Office of Marine Sarety,
ecurity and Environmenta Protection.

gw) " Value", means dt value, in terms of barrels of oil for
articylar defined service in a defi ned %eogra phic area, that Is
assigned to agrtmary [es on?e contractor for pur ?ses of being
identified as response capability in a vessel or facility response plan.

gvmg1 tgllzatlon time" means the time in which wlttal ,oersonnel
re able to begin movement of response resources to the spill” scene.

Sec. XXX.01 Contractor Certification Application Content

Requiired Jnformretion, A, person desiring to be a primary response
8 tractor must file an application Ehat contains at ﬁast ?he [owm%

information:
%ontracto S name, matltnPC adgress Hd ggotne numbe
he spem IC respanse Services being offered for certf ca jon;
||| em ic location of all s ill respﬁnse resourceB and te areas
|ch spll refponse serwces n%ec urce IS pein o ered:
8 nv}conmecnctta ?Ur%rt] t?on A rency g m a oast
uar (USCG é fL\
operattons an

Hotlces 0 VIO |on e ated tP es\;)onse
ISposition of those notices for the ast years. Any
Ppltcant with less than five years under their current usmess name
or prganizatjon_shall provide”the same information for an}/ oll spill

activities or. usm ss Pjrtlmpated In by the principals in the new

ompany WI'[ In the egear
T ano gant attona agram de icting the chain of command;
vil) aca -out |st for the ontracto s resources, and a description of

e.call-out 0 ed ure,
viii), - Foreach Y e of serwce the types of oil to which the contractor

illing and ahle to res
(Sx rI]:%r each type o sgrwcé the planned mobilization time for that
resource.

or each type of seice, the specific significant equipment
gvatlabeto%mpared fo th Y%erwc% mlcludtng pecifc significant equip

uantity, age, and location;
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ether the equipment is owned or under contract;
érr? I¥V the egur me t?s contracteo{q ﬁom another party, the

pplic tA " gtnlar%g Ia{ddress and telephone number of the owner of

equipment
B q%% equerents storar?e location and area of ?peratron
. tne contractual terms Tegarding availability of the
ment to Fh contractor:
v eme t of the majntenance |?ro ram for such equipment,
ogeth er WI a descri hon 0 record ch maintenance;
VI Identification of the number of o erator neces ary {0 operate
he eq u ment over a?ustarne esp on o re
Oreac u ment a descri make model
e a ap[r)r ab es mrts gsgr surt or |ere esoT
1S an gg ating envir ments elated t dverse weat e
vrr a descriptidn of contractor's communrcatrons e% Ipment,
Inc udrng the amount and frequencies, and identification”of certified
Ep o any g inment not located i |n the COTP zone for which
frcatron S sought, a description of the transportation capabilities

llable for use I A response
?5 adescrratr N ora t[r |[r)ea rnes or ‘mobilization of response

esource emensa maniliz
Equipment sha ?%e rsted onlyiIfitisina ulf))/ operabIe condition. Future

Ui ment ordered but not yet delivereq and"fully operable, may be listed,
bt t must beqrste(cji separately anJ S rent e(}J Vo y

Pe . For each cateqory of personnel identified as a spill response
re)source rtsr?e]rgpglrcatron shaﬂ‘ ?orryeachplocatron P P

?[ wto tfra ]gr?u rﬁ ment || (ft and scope of service, chudng the
an, for ow the equipment an eoPIe necessary to provide t
zrvrce will be brouég] dr to bear In an ncrq Ht fro érvl_rir&t source; and

ist trainin allf ca(s ns, |r] azar ous

eraérons trarnrﬂg 5ow a ﬁ lona ﬁerso nel are planned to be
ttrme rame If they w

service lis

tr ined within w | be required to meet the
The application s?rall also list the total personnel available.

Fﬁl) Manoonl Structure,  The ap[r})]lrcatron shall rdené fy the
anagement .structure associated with"the service( s? offere
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&p gb rretion. I addition to the general inform; tron
scrrbed OVe, thea icant must subm# the following service-specific
iInformation, as applicdtle to the service offered:

)  Boom conlrolfconl Iforol boo i

™ Babe e paTamg fo deploymant umBerpe)
" Amount and condition (g.g., 2000+ 0f offshore
boom/vessel).

[ Urlor recove
U @ reccroverly g grt form E’Fo‘r owned vessel and vessel of
port ity recovery systems):
n(Jlm/(r):lrgt)ss >
ize
3 Focatron and,

mmin sys em:
aCI
rca ?n mr é% surta %rd?erent
ifferent operating
(C) personne trarne to operate the equipment;

2) contract terms of availabilty.
B s
mak
8 manul 3ers N
| es or| n envrron ents, &s
related t aver e weat er?
P srtron description; and,
raining or experience.

mHo?anFerggnsS%%ﬁle for heach cleanuro
description of supplies/support for beach ciennup

W A"Tsr ?rrosetogagecapacrtyw? of storage/transfer fadlities

[Services considered for certification but not included at this time are
source control, non-mechanical removal, wildlife treatnment,
lightering, salvage, fire fighting, logistic support, disposal, analysis and
testing J

10
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E Attestation. Aresponsmle corgorate fficial of the contrac tor ﬁhall sign
he a(%{)hcatmn % firm ng that tp d;ua In ormat|on conf]ame |
application regarding t e capab| ties described In paragraphs, (a)-(e) Is, to the

IS know lef, true and accurate as 0T the timé of signing.
best of his knowledge and belief, t d t the ti

re(ﬁmnt for Inspection and Participation in Drills. The confractor
that the contractor agrees to submit to inspection and verification

g all sta

1
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of the designated capability cited in the application. The contractor also agrees
ﬂ to make It er]?avaﬁ aﬁe t0 ’éartlupate n [r)ﬁs S reasonab(ty necessary to vqeee
the contractor's applicatio

gg Self assess e nmarg response cont act rma Frnlt with the
ntractor's app lication a ugaested R SpONse Va ue or e
conttactors reﬁponses rV|ces for each eo (ap Ic area to he serve
icant should grow e an explanatio anaJyS|s 0] su ort 1 e
%ested Response V ue based on, stan ardized plannin ctor ent|f|ed
e reviewer, or such other

annlnﬁ factors as [%e contractor S i\
mons ate more a curate,me > ities.

S contractorﬁ FESrROH%E Capanl
e applicant ma){ SO INC other In ormatton { ear on dn

applicant's capabiities, including a description of the a Cants expenence
ﬁg regulatorte awareness and gompﬁianceIO PP P

H Mobilization.  The contractor shall state the time tor |r]|t da
ob|||zat|on ot IS resouroes, qét gment Ceadmess fhal Include bein
avallabe and able to be gromptly patched to a spill site, not countin
normal maintenance and repairs

Section XXX.02 Contractor Certification Application Procedure.
Fil lications must be filed with the appropriate
S | mTﬁumﬁsresseE ; ?I PRIOP

eviewer are & follows:
[provide filing addresses]
3 Tire for Filing, lications may be submitted at any time after
adoption of fthis paragra;ﬁtJ

Section XXX.03 Contractor Application Review

g Review ror completeness.  Upon rece .
rtification a pltcaPon the rewewer shal romg valuate the application
or comPIeten SS. | thF P |caP0n IS not c? lete; the []ewewers | return
the application promptly, dentifying the deficiéncies in"the application.

EIS) RevlaNfor lrttenmstatus An application shall be reviewed within
days of rec Qmpleée ap )tcatlon The ewewer shal send an
inter| status ter WIt InH completion o arewew It a alater

[GS onFe contractor

flme ter a/t %lency eﬁ rmlnest t the terms of Re mte[rg status
etter S cr dt shall so r]ott the contractor, who shall be given a
reasonable t|me to prow e acceptable numbers or types of response resources.

12
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g:r) Review for ruﬂcan Followin msgectlon and review 04 a%dnlls

EXErcISes, or Information C(om Oéhers urce asnecessa 0 yer|
aﬁg caton and com etea ||e [eview 0 Jhe ap\ﬁ aton the reviewer
|e|t er sue or acert fmcate, in a(fc? nce With { ﬁtandards n
rag{)arpI éh led It Information | lication

cer| 3/ 8 deﬂ q }s
contractor Ist meet t eapproval criteria for certification o
any Services.

Stambr%bf Certificates shall be issued to primary response
Ec?ntracors Su e((:)trt'ee\ﬁ?eNoIIOW|ng condgtmns primary Tesp

qu ipment, equipment mamtenance and e UI ment and
8ﬁrsonn eployment readiness muah be verifiab e gmsPectlon b%ethe

Ice ¥ [eSOUrces not on site at the time of an inspection must
accounted Tor by company records;

Eg Response pe rsonnel must com |(¥Wlth al a[p ropriate, safety and
raining requirements OSHA Hazardous Operations. Training
records may be audited for verffication;

?2 Determmatlon of an acceptable sa etyh|stor review' of
ne trec [0S 0n & case- |¥ %ee best- ro ess arrudgment qaas.
ac asaety history will not e grounds or eny| pproval;

?4 ﬁor each COTP zone the r%wewer will assi n a Res Ronse Value
or eac Resqons Service for eac res onse area (e.q., offshore
earshore, Infand) on ab st engineer| g judgmen aS|s as Informed
ceréam pre L1 ptive r#eanmn crlt f ese planning criteria will
made available to contractors to a ow them to suggest ‘appropriate
Response Values.

[note: a policy issue is whether the presumptive planning
criteria are described in the rule, incorporated by reference
in the rule, or left to guidance. We also need to decide
what the criteria is and how itwould be applied.]

Section XXX.04 Appeals and Notices

(% [Ap peals. I the reviewer denies certif |cat|on or assigns-a Response
lue less than the amount requested In the application, the pplicant may
appeal the decision:;

[ some appeal to centralized authority recommended].

[note: seme favor a revicxu in Headquarters of all appeals]
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Notice . ificant Reduction in Capability.  The reviewer snall
entr specific re ctron In.equ gnhen&gerson el. or management
struct e at re urrg notifi catron t0 t ere the equipment or
ﬁ]ersg are o A certified res ons contractor mu% rovide notrc to
of suc reductrons In adval ce r Aann d, or wit n 24 ourso
efomrgg aware of suc ch anrr:;e | urm ann S notice gr ¥be oral
ollowe by wrrtrng within a.reasonable time, or |n riting, by Tacsimile or
tter T reviewdr will maintain and make vara le to the contractors a.\d
Protr Irggtrljgrr]s etalled guidance on the ty peso changes that require

Section XXX.05 Renewal and Recovation
rtification shall be for a errod of [5] years. contractor
rr]lrst ?rie an alppi cation for renewal prio to the e ]rgtron ofA the certificate.
elcorgtracto remain certified until the reviewer acts on the e
application

h) Revocati note: Coast Guard will establrsh some rocess for
ge)vocatron ISP adj[ustment E}Scertrfl cation for cause.) P
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MEMORANDUM: . Regiional Citizens' Advisory Council
Qi Spill Prevention and Response Committee
-1
T0: Representative Bill Hudson
ATTN: Landa Holton
RE: Review of Draft ACCC Study

DATE:  1/14/92

The RCAC's OSPR Committee is requesting final comments on this
draft Alaska Coastal Comunities Cooperative Study (ACCC) by
February 15, 1992,

Pursuant to a request from the Nearshore Working Group, RCAC
undertook a feasibility study of the concept of a coastal
communities oil spill cooperative. This co-op would provide the
means for local involvement in spill response, with particular focus
on shoreline protection and nearshore response, which are the major
remaining gaps in the spill protection scheme for Prince William

Sound and other coastal areas.

The OSPR Committee has already gone through one phase of
soliciting comments on the concept; and these comments have heen
addressed in this draft of the study. We are forwarding a copy of
this most recent draft of the feasibility study for your comments.

The RCAC endorsed the concept of a coastal communities
cooperative at its December 1991 meeting. We will continue to
refine the technical issues involved in creating such an organization.
From those of you who cannot support this co-op concept, we invite
suggestions for alternative methods to achieve our common goal.

on «#cveied Prow
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13. Environmental Organizations. Naturally enough, groups concerned about natural resources, wildlife and
pollution have been and continue to be interested in assuring compliance with state and federal requirements
for oil spill response. In addition to the enhancement of response capability that the ACCC would provide,
these groups are likely to see the consolidation of response activities with ACCC as a plus from another stand-
point: consolidation of local involvement in one organization will decrease the complexity of overseeing that
local resources are being fully incorporated into contingency plans.

14. The Fishing Industn’. Fishermen are concerned about protecting the fishing resources and the effective use of
the fishing fleet's ability to protect those resources. The fishing industry is also the source of a significant
number of small spills, and as such may find itself in need of the ACCCs sendees.

15. Local residents, businesses, charter vessel operators, and contractors. Many of these people depend on coastal
resources for their livelihoods and recreation, and thus have a heightened interest in participating in the activi-
ties of the ACCC. Moreover, spill response is a growth industry in Alaska, and it is not unreasonable for those
communities that suffer the most from oil spills to be able to offset their risk of loss somewhat by participating
in a professional response organization.

16. Recreational Users and Providers. Tourism and recreation is an increasingly important part of the Alaskan
economy. Indeed, many small businesses in coastal Alaska depend for their survival on income from recre-
ational users. The interests and concerns of both the tourist industry and individual recreational users must be
considered when making decisions about protection of coastal resources.

17. Academic and Research Institutions. These entities are potential participants in the planning, engineering and
scientific support of the ACCC.

These groups fall into four basic categories: government, sponsoring and user entities, potential participants in the
ACCCs planning and response activities, and interested parries. Some groups may belong in more than one cat-
egory, for instance Native corporations may be participants and are obviously interested parties. The ACCC will be
successful if:

1 The state is willing to assign the state agency depots and response corps role to the ACCC for coastal spills.
2. The coastal spill response needs of the enure state are met by the ACCC.

3. The state accepts the feasibility of creating ajoint industry/government solution to the identified needs. The
Corpus Christi Area Spill Control Association demonstrates that such ajoint effort can succeed. It is a modest
sized and simply organized cooperative compared to the large West Coast cooperatives. Nevertheless, it is
highly successful in its geographic and environmental setting. Local government rather than industry provides
its personnel reserve. Its local government orientation has led to very low response costs, even when contrac-
tors are used. Exorbitant rates are not tolerated by the cooperative’s manager, who doubles as the City of
Corpus Christi’s Petroleum Director.

-NeTheTegisTatun™ longTeTrp soTmjg_n.to.ihe'jssue of respbhderTmmunity fronfiffl
Jiability:during the’lQCS?tZ’SCSsio*ﬂ. }

. miTi*
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SPACE RESOURCES

Space, particularly near the shoreline, will be of considerable importance to the ACCC. Shoreline operating space
appears to be at a premium in Alaska. The ACCC will need one or more bases of operation with substantial indoor
space (on the order of 50,000 to 80,000 square feet). This indoor space will be used for offices, response centers,
classroom training, hands-on equipment training, communications, warehousing of materials and equipment, parts
inventor)’and repair operations.

The ACCC will need substantial dock footage to service and equip barges, contract vessels, and first strike vessels.
The large number of small barges and vessels will likely necessitate the availability of its own small dry-dock capa-
bility. Cranes, forklifts and other equipment will be needed for deployment and loading of vessels.

Tankage and flat storage areas will be necessary for interim storage of recovered oil. Open storage will be needed
for bulky items and Conex storage units.

Similar but smaller scale space needs will exist at remote storage depots. Consideration is being given to deploying
and docking self-contained, barge-based response depots at remote locations. These could periodically be rotated
back to ACCC bases for maintenance and repair.

The availability of space is unknown at this Lime and would be the subject of a detailed search in subsequent studies
or during early stages of the cooperative's implementation. Special leasing terms or donation of state, local, native
corporation or industrial sites may well influence base location.

LEGAL FEASIBILITY

The first issue is the proper form of charier. MSRC has chosen to pursue the status of a not-for-profit corporation.
Other cooperatives have chosen to remain partnerships of member companies.

The ultimate solution for the ACCC will likely hinge on issues such as state participation in a non-profit entity, the
extent of tort liability, borrowing and purchasing policies, and whether a quasi-state entity has the flexibility to
respond effectively under the pressure and timetables required by response scenarios.

The primary question appears to be whether to seek tax-exempt status. Doing so would severely restrict the coop-
erative from having a separate pricing structure for members and non-members. A not-for-profit corporation could
be implemented as a quasi-government entity like the Alaska Housing Authority. This approach could make state

participation easier.

If the not-for-profit form is implemented, the most important contract will be to implement state funding. Discus-
sion of a possible format will await agency decisions and specific legal advice. A contract covering professional
service and placement of major equipment items could be negotiated with comparative fiscal and legal ease.

A host of other contracts would be needed with industrial members, other users of ACCC services, support vessel

Draft Oil Spill Cooperative Feasibility Study



and operators, as well as for facility acquisition and response contractors employed by the ACCC.

The issue of insurance will require much attention in this age of litigation. Six major areas are identified for later
attention. The insurance topic has been subdivided into routine operations and spill response periods. Separate
rates and perhaps even policies will apply. Indemnification clauses in contracts must also be considered.

In its contingency plan, Alyeska listed some 152 permits considered necessary to respond to an oil spill. The ACCC
will need to proceed carefully to ensure that all regulatory obligations are met.

Discussions with the Clean Coastal Waters and Clean Sound Cooperatives indicate legal and insurance issues are
significant, current problems; but these problems can be overcome for a reasonable cost.

Thus, although not without obstacles, the ACCC is legally feasible. (N.B. The overall concept of legal feasibility is
being addressed by a professional maritime lawyer, and will be discussed in a separate document.)

f TABLE 4; MAJOR LEGAL ISSUES FOR THE ACCC----sr-sresemme-

I 1 Form of charter and management structure.
A Not for profit
B Not for profit - tax exempt

I C. Quasi-govemmeni entity (similar to Alaska Housing Authority)
D. For profit corporation

ATTesponHeTimniMity? T*xi?n3T&TrofHB ~196"

3. Contracts with;
A State of Alaska
Organizations contracting with the ACCC for its services
Vessel operators
Facility acquisition
Contractors and suppliers

moow

4. Insurance during non-spill periods:
Director liability

Business liability

Payroll, indudingjones Act

Vessel

Equipment and facilities

Employee health, life and disability

mmoomp

5. Insurance during spill response
6. Indemnity agreements
7. Permits

8. Funding guarantees for expenses during spill response operations

Draft Oil Spill Cooperative Feasibility Study er.u.i; 2>
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Ray Gillespie
Gillespie & Assodiates
Lobbying Of Govenrmrental Affairs

10390 Mendenhall Loop Roed
Jureau, Alaska 99801

Telgdore (907) 463-3375
Fax (907) 463-5522
MEMORANDUM
TO: Senate and House Oil and Gas Committees

DATE: ~ February 10, 1992

FROM: rTT"Ray Gillespie, for Crowley Maritime, Delta Western and
\*\petro Marine

RE: Marine Pollution Insurance Problems

This will outline three problems non-crude carriers and operators
are experiencing in obtaining marine pollution insurance to
satisfy the financial responsibility and "direct action”™ provisions
of Alaska law.

Briefly, these problems are:

1. Confusion created by apparent inconsistencies between statute
and regulations <concerning 1insurer liability/exposure when
issuing a policy meeting the specific requirements of
financial responsibilities statutes.

2. P&l club and insurance coverage with "direct action"”
endorsement is virtually unavailable to most Alaska operators
in the present commercial insurance or P&l club market.

3. Whether D.E.C. has statutory authority to grant conditional
operating permits to operators who have met the financial
responsibility requirement dollar amounts, but can not satisfy
the "direct action"™ endorsement due to its unavailability.
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LIABILITY LIKIT/EXPOSURE OF INSURERS OR GUARANTORS.

Environmental Conservation Regulation, 18 AAC 75.230 (b), requires
a policy of insurance certificate or binder to carry an endorsement;
which reads in part as follows:

"Any other provision of this policy notwithstanding: (I)
this policy insures against any liability the insured may
incur under Alaska Statute 46.04.040 (1), or any
provision cited in it as a result of an wunlawful
discharge of oil within or affecting Alaska lands or
waters within the territorial jurisdiction of the State
of Alaska; however, the insurer®s liability does not

exceed the limits of coverage set out in
Section ofthis policy...." (emphasis
added)

Alaska Statute 46.04.040 (i) reads as follows”

"Financial responsibility under this section extends to
loss compensable under AS 46.03.760 (e) or 46.03.822 and
an assessment under AS 46.03.758, 46.03.759, 46.03.760
() or 46.04.030 (g) .»

This statute 1in combination with 18 AAC 75.230 (b) has led P&l
clubs and insurance underwriters to conclude that their exposure
under a policy may not be limited to the face amount of the policy
even though it meets the other monetary requirements for financial
responsibility (AS 46.04.030 (k)). In other words, because
statutes generally supersede any inconsistent regulation, insurers
have advised operators that the potential for unlimited liability
and the uncertainty of a judicial interpretation of these statutes
and regulations prevents insurance underwriters and P&l clubs from
writing the insurance with the required endorsement.
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.
"DIRECT ACTION" PROBLEM
AS 46.04.040 (e) reads in part as follows:

"An action brought wunder AS 46.03.758, 46.03.759,
46.03.760 (a) or (e) , 46.03.822, or AS 46.04.030 (g) may
be brought in a state court directly against the insurer,
the group, or any person providing evidence of financial
responsibility. The applicant,\ and 1insurer, surety,
guarantor, person furnishing an approved letter of
credit, or other group or person providing proof of
financial responsibility approved by the department shall
appoint an agent or service of process in the state...."
(emphasis added)

This provision requires that any insurer or P&l club submit
directly to the Alaska jurisdiction and be subject directly to
legal action against it in Alaska courts without first proceeding
against the spilling operator. The State of Alaska or private
party can, under this provision, proceed directly in Alaska courts
against the insurer. Typically, P&l club coverage is an indemnity
policy, which first requires a provable loss against the operator
before the P&l club pays that loss. This is the so-called "direct
action” provision which prevents many operators from securing
coverage meeting the requirements of Alaska Statutes.

In the States of Washington and California recently enacted
financial responsibility statutes do not require the "direct
action" endorsement. In essence, California and Washington simply
allow for P&l club and insurance coverage which meets the monetary
financial responsibility requirements and requires no other showing
of a "direct action" endorsement.

1.
UNCERTAINTY OF D.E.C. AUTHORITY TO ISSUE CONDITIONAL OPERATING

PERMITS WHERE DIRECT ACTION ENDORSEMENTS ARE NOT
AVAILABLE.

AS 46.04.040 (1) provides that under certain circumstances DEC may
issue permits to an operator who has proof of financial
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responsibility- without the "direct actionll endorsement. This
provision has been interpreted as authority to issue conditional
permits only upon proof of at least $50 million 1in insurance or
other financial responsibility which has the direct action
endorsement. Since the maximum financial responsibility coverage
for a non-crude operator (tank vessel and barges) 1is $35 million
under AS 46.04.040 (¢) (2), the waiver or conditional permit
provisions of subsection (1) is not available to thenm.

The D.E.C. has, however, been 1issuing conditional permits to non-—
crude operators which have complied with the monetary financial
responsibility requirements, but are unable to get such coverage
with the "direct action” endorsement. The "direct action”
endorsement 1is unavailable 1in the market place to some, 1if not
most, non-crude operators. Due to the commercial unavailability of
financial responsibility with the required endorsement, the DEC 1is
in the unpleasant predicament of denying operating permits to
established responsible carriers who have been doing business 1in
Alaska for years. Denial of such operating permits because of
commercial unavailability of "direct action" endorsement is
potentially devastating and would likely eliminate most non-crude
refined product delivery to many Alaskan communities.

This provision should be revisited by the Legislature to reflect
the realities of the insurance market and availability of coverage.
As of last week, D.E.C. has suspended any Conditional Permits.

1v.

SUGGESTED SOLUTIONS

Legislation which: (
1. Places explicit language 1in statute which Tlimits the
exposure of an insurer or P&l club to the face amount of the
policy;
2. Eliminates the "direct action”" requirement;
3. Provides a substitute mechanism to "direct action"™ which

satisfies the State of Alaska and yet recognizes the realities
of the available insurance or P&l club coverage;
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4. Clarifies DIiE.C. authority to grant conditional operating
permits to non-crude operators who have otherwise complied
with the monetary requirements for financial responsibility;
or

5. Combination of the above.



W. Gene Burden
MU Attfon &Gy RN
February 6, 1992

Representative Bill Hudson
Alaska State Capital

Room 114

P.0. Box V

Juneau, Alaska 99801

Subject: Response Action Contractor Liability
Dear Representative Hudson:

The legislature passed HB 196 last year (Ch. 92, SLA 1991)
which provided limited immunity to oil spill response action

contractors (RACs) while maintaining liability in cases involving
gross negligence, 1intentional misconduct, and where the RAC was

involved in the spill itself. This bill has a one-year sunset and
will expire on June 30, 1992 unless action is taken during this
session. As you are aware, Tesoro Alaska put a lot of effort in

the bill"s passage as we viewed it as necessary to encourage RACs
to provide immediate needed cleanup services Tfollowing an oil
spill.

The legislation was particularly critical to Tesoro as our
continued operation was actually dependent on the bill"s passage.
The legislation was necessary to assure our continued access to
spill response services provided by Alyeska in Prince William
Sound. As a result of the bill"s enactment, Tesoro was able to
reach an interim agreement for obtaining these services following
last year®"s legislature with the agreement®"s expiration coinciding
with the present expiration of HB 196 on June 30, 1992.
Unfortunately, unless the legislation is made permanent, Tesoro
will again face the prospects of a loss of Alaska North Slope crude
oil which threatens our ability to continue operations. This is of
obvious concern to each of the 575 Tesoro employees in Alaska as
well as their families. It also represents a potential significant,
negative to the economy of Southcentral Alaska, and particularly to
the Kenai Peninsula.

During last year®"s debates on HB 196, we sought to communicate
that while Tesoro®"s situation may have been the catalyst for the
legislation, the bill also represents good public policy. The
possibility of becoming embroiled in negligence litigation is a
strong deterrent to agreeing to assist in any emergency situation -
including the chaotic and time consuming circumstances of an oil
spill response. The fact is that the threat of becoming involved
in very costly litigation s, in and of itself, a powerful
disincentive whether or not the lawsuit might be won. These facts
have now been recognized in 19 coastal states where RAC immunity

Tesoro Alaska Petroleum Company, P.O. Box 196272, Anchorage, Alaska 99519-6272 (907) 561-5521 FAX (907) 561-8218
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legislation has been enacted that <coincides <closely with the
legislation "passed in the federal Oil Pollution Act of 1990. In
each case the immunity granted by these states is broader than the
limited immunity provided by Alaska®"s HB 196. Those states and
the dates of passage of their immunity laws are as follows:

Alabama 7/29/91 Louisiana........ 4/23/91 TexasS-ceooo.-. 3/28/91

California. .9/22/90 Maine.. 6/20/91 Virginia.... 4/18/90

Connecticut.6/24/91 Mississippi....4/12/91 Virgin Is...12/9/90

Delaware....1/31/91 New Hampshire..5/13/91 Washington...5/15/91
Florida..... 6/11/90 New Jersey 8/13/91

Georgia..... 4/17/91 North Carolina.6/27/91

Hawaii....... 6/90 Oregon............. 7/17/91

*Source:0il Spill U.S.Lav Report. Vol.2, No. 1, 1/92, p.15

The recognition of the need for responder immunity in Alaska
is reflected in the recently released draft proposal by the Prince
William Sound Regional Citizen®"s Advisory Council®s entitled "A
Coastal Communities Oil Spill Cooperative for Alaska"™, January 1992
prepared by International Spill Technology Corporation, College
Station, Texas. The proposal introduces an organizational
structure and concept that 1is intended to improve the response
against a major oil spill in the areas of shoreline protection,
nearshore response, training, coordination of fishing vessels, and

protection against non-crude spills. On page 19 of their proposal
a number of conditions are described as required if the co-o0op is to
be successful. Item No. 4 is for

"[T]he Legislature is able to craft an acceptable, long—
term solution to the issue of responder immunity from
tort liability during the 1992 session.™

This position is further clarified on page 24 of the same report
under the heading "LEGAL FEASIBILITY" as

"[R]esponder immunity is necessary for the ACCC to avoid
tremendous liability exposure (emphasis added). It is
anticipated that the state legislature will take up the
issue of immunity for spill responders again during the
upcoming session."

This 1is also identified as a "Major Legal Issue for the ACCC"™ in
Table 4 on page 25 of the proposal.

Alaska has shared other states® recognition of the value of
responder immunity for many years, as evidenced by AS 9.65.091
which shields people who respond to declared disaster emergencies
from negligence liability. Unfortunately, that statute may not
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apply to RACs, since before the enactment of HB 196 the legislature
had passed a statute extending Jliability to RACs for simple
negligence (See AS 46.03.823). Moreover, AS 9.65.091 applies only
to declared disasters, and only those persons whose services are
requested by the state which would exclude most oil spill
situations as well as many volunteer responders.

We all spent a lot of time on HB 196 last year due 1in part
because the issue was new to Alaska. Now, it 1is clear that the
issue is not particularly controversial in the United States and 1is
certainly not a revolutionary concept. As illustrated above it has
become settled national a.id state policy that:

1. A negligence standard threatens to unfairly embroil
RACs in costly post-spill litigation. The crisis
atmosphere and potential <consequences of oil spills
combined with the unacceptablv high risk and cost of
litigation is not offset at all bv the promise of
limiting ifurv instructions;

2. The threat of Ilitigation deters RACs from freely
entering a jurisdiction without limited liability which
interferes with the formation of effective spill co-ops;

3. The enactment of the new federal Iliability fund as
well as the State <clean-up fund; unlimited strict
liability on the discharger (including strict liability
for anv damages caused bv the RAC) ? and federal and state
reguirements for proof of financial responsibility
combine to make the possibility of Jleaving victims
uncompensated for damages caused bv the simple negligence
of a RAC very, very remote.

Tesoro suggests that in view of the above that the
legislature®s debate on this issue can be considerably shorter than
last year and that the legislature should act to implement a
continuation of HB 196 which will address the needs of spill
responders in this state, improve our capabilities to respond, and
solve a critical issue for our company. Thank vyou for your
interest in this 1issue. IT we may be of any assistance please
contact me.



BEFORE THE JOINT HOUSE RESOURCES COMMITTEE
AND HOUSE SPECIAL SUBCOMMITTEE
ON OIL AND GAS
Comments on Summary of Research Project Reports
Prepared by the Citizens®™ Oversight Council
As Part of the Council®"s Report to the Legislature Under
Section 11 of HB 196 (Ch. 92 SLA 1991)
Presented by:
Jim Meitner

Spill Prevention & Response Coordinator
Tesoro Alaska Petroleum Company

February 12, 1992

On behalf of Tesoro Alaska, | want to thank the staff and
Board members of the Citizens®™ Oversight Commission ("COC") for the
effort and consideration that went 1into their recently released
report and recommendations. Tesoro and 1its 575 plus Alaska
employees were pleased to see that the Citizen"s Oversight
Commission®"s first recommendation favorably recognizes the concept
of limited immunity for response action contractors that Tesoro

sought during the last legislative session.

Tesoro"s interest in this matter was discussed in detail last
year; and in summary relates to 1) our interest in the Cook Inlet
Spill Prevention and Response, Inc. ("CISPRI™) ; and 2) our
reliance on continued access to Alyeska ™ spill response services
in order to pick up our crude oil which is essential to our ability
to stay in business. Tesoro is presently responsible for over 50%
of the funding of CISPRI and has great reservations about CISPRI"s

deployment to a spill from a non-CISPRI members in the absence of
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a state spill responder immunity law. The exposure to risk of
costly litigation over alleged damages arising from simple
negligence is viewed as a significant detractor from making CISPRI
available beyond its own members needs. This need is reflected in
the COC study and in recommendation number 1.

Tesoro also has an interest in having a final resolution of
this matter due to our need to access the Port of Valdez 1in order
to stay in business and continue employment of over 575 Alaskans.
Alyeska has the only available initial spill response service 1in
Prince William Sound and has placed a very high Jlevel of
demonstrated financial responsibility on parties wanting access to
that service. Last year 3 passage of HB 196 prevented a possible
interruption to our ability to transport feedstock crude oil since
we were unable to meet the Alyeska financial responsibility
requirements in effect before the passage of HB 196.

Tesoro 1is willing to work with the Citizen"s Oversight
Council, other interested groups, and the legislature to address
the other recommendations contained in the Council®s report. We
believe the report provides the legislature with sufficient
information to meet the COC responsibilities under HB 196, and in
so doing, should facilitate the legislature®s prompt resolution of
this matter by passing legislation that includes limited immunity
for response action contractors in Alaska. Thank you for the

opportunity to comment.
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NEGOTIATED RULEMAKING I8SUEB: The following issues are submitted
for discussion and/or resolution by the Negotiated Rulemaking
Committee:" .

* why oil spill response contractor certification ia being
considered;

* the provisions of OPA 90 which provide for certification of
prequalified response contractors;

* the criteria and factors to be used 1in evaluating a response
contractor®s overall capability to respond;

* the standard(s) to which contractors can be prequalified and
the mechanisms for certification, inspection, validation and
enforcement; and, .

* the benefits end oosts expected from prequalification and
certification of oil spill response contractors.

BACKGROUND DISCUSSION:

A requirement of the Oil Pollution Act of 1990 (OPA 90)
amendments to the Federal Water Pollution Control Act
(8311(3)(5)), 1is that the owner or operator of a tank vessel
prepare and submit a comprehensive, spill response plan for U.S.
Coast Guard approval. Paragraph (C)(iii) of that section,
requires that owners/operator* "identify, and ensure by contraot
or other means approved by the President the availability of
private personnel and equipment necessary to remove...a worst
case discharge”™ from the environment. For a tank vessel, "worst
case discharge” 1ia defined as a total loss of cargo in adverse
weather. For the purposes of this rulemaking, and in accordance
with the provisions of Section 311(C)(2), the USCG will address
all spills in U.S. waters, not just those of "worst case™ volume.

The intent of these requirements ia to compel forward planning
and to ensure that necessary existing resources - trained
personnel, vital equipment, communications, fineness, etc. - are
available, operable and adequate for a future incident.

Developing response plans to meet regulatory requirements and
to facilitate the rapid and effective cleanup of a major oil
spill requires that there be some established standards of
performance for equipment and oontractor seleotion. Without such
standards, and some Beans of certifying those contractors who
meet them, there is no wav for a tank vessel owner or operator to
identify appropriate resources, or to select those contractual
resources with whoa hw is require”®, by OPA dQr"to eetablish a
contractual relationship. -
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From a regulatory point of view, Coast Guard authority to
approve or disapprove response plans carries a great
responsibility to make that determination objectively.
Establishing response requirements and defining standards of
adequacy muat be ooneiatant throughout the United States. It
cannot be determined locally. In the ourrent regulatory and
contractual environment, neither the UBCG, nor the vessel ovmers
can meet the intent of the law.

The provision! of Section 311(j)(5)(C)(ill), when implemented,
can have Important benefits to oil transportation interests and
to the contracting industry. First, requiring owners/operators
to have contractual relationships with oil spill response
resources creates a demand for qualified contractors and provides
an incentive to vessel owners to contract with the best value.

It may involve both the vessel ovmers and the response industry
in a symbiotic pursuit of better response capabilities. Second,
by requiring contractual relationships with prequalified
resources only for response plan approval the regulations can
effectively limit the supply of acceptable.contractors. While it
is not necessary for there to be financial consideration in a
contractual relationship, altering the aupply-demand relationship
makes it likely and may provide a means of funding contractor
capitalixation of response resources in exchange for guaranteed
response to an oil spill.

Congress statutorily required that adequate resources reside
in the private sector, not the public sector. Existing private
resources in the United States Include contractors ranging from
small, established, waste-oil contractors and waterfront services
to major hazardous waste contractors, marine spill contractors
and OPA 90-in8pired ventures such as NRC and a major industry

cooperative, MSRC. Funding for private resources comes from
subsidies by member organizations, as is the case with oil apill
cooperatives, or from for-profit business activity. Ultimately,

all funding comes from revenues and profita.

The existing state of the response industry (generally pre-
OPA-90) is one that has developed to take advantage of
profitable, routine-spill opportunities without riaking the
financial future of the enterprise by capitalizing for the
unpredictable anomaly of a large spill. Without the requirements
for (1) contractual relationships between owners and response
contractors or cooperatives, (2) ldentifying means (i.e.
certification) for selecting adequate resources and (3) a
mechanism for profiting from response capability improvement
there is no incentive for the private sector to improve beyond
its existing status. If there ware it would have already have
done ao.
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The two most important resources in a contractor/oooperative’s
inventoryeare response equipment and trained people.
Standardization of reaponae equipment has been undertaken by
Committee F2Q of the American Society of Testing and Materials
(ASTK). ASTM®"s charter include* the standardization of services,
aa well aa products, and may include contractor performance
standards. - Because ASTM it a voluntary, consensus organization,
however, It works slowly and will require 1*3 years to publish
final standards for reference by the regulations. Any standards
which davelop in response to OPA 90 initiatives have eoant chance
of adoption in time to assist owners/operators or the U8CG in
meeting the response plan deadlines.

ISFiUKS FOX DISCUSSION/RESOLUTION:
Issue 3 _--Contractor.Preaualification and Certification

* Standards. The most useful standards for
contractor/cooperative selection and reliability are performance
related - i.e. how much oil reoovery/dispersal/disposal/eto.
capacity does the organization have.

Which contractor/cooperative capabilities can be measured and
standardized?

On what should those standards be based?

How can they be developed in time to meet the statutory
deadline, particularly given the time required by ASTM, or
any other consensus organization, to issue standards?

* Certification or licensing. Licensing of marine spill
response contractors requires a bureaucratic organisation to set
standards, monitor compliance and enforce regulations. It
requires direct government action to prequalify and approve
contractors. Of necessity, it establishes a new bureaucratic
process to eocept applications and fees, amend rules, and process
and enforce the conditions of the lioense. A disadvantage of
licensing is that once bureaucracy establishes licensing
standards they may beoome Inflexible and fail to kesp pace with
the development of technology. Eventually, inflexible licensing
standards could strve to inhibit the industry whose very
development we wish to stimulate.

Certification to consensus standards, on the other hand, 1is
encouraged by the Federal Government (OMB Circular 119 and USCG
instructions) and provides flexibility by involving already
existing, private sector organizations with charters which call
for mandatory, periodic review of standards to maintain currenoy.

Issue questions include:

Who should certify contractual resources?

JANUARY 14, 1992 3 WORKGROUP # 2



WORXGROUP # 2

Should there be several levels of certification to address
different spill volumes and requirements and to consider the
variety of contractors and cooperatives already in existence?
IT so, how many certification levels should there be and on
what capabilities/requirements should they be based?

How should the following be weighted in certifying
contractors: spill and exerciss performance, 1inventory
ownership, financial capacity, managerial skills, previous
history of operational performance, (others?)?

Must a contractor/cooperative own necessary equipment 1in
order to be certified or may an enforceable, contractual
guarantee of resource availability suffice for certification?

Given that certification is not instantaneous, what can be
done to facilitate prequalification and ldentification of _
appropriate and acceptable response resources until there IS
a workable certification system?

IT certification of contractors is partially based on
standardized equipment how can existing, non-standardixad
resources be "grandfathered™ to consider its existing and
continued value and usefulness but also promote the adoption
of better, more capable equipment?

* Certification validation and enforcement: OFFICE or MERCHANT
MARINE SAFETY INSTRUCTION 16703.1 provides guidance on eelf-
certification/atteetation and other innovative regulatory
techniques. Underwriters Laboratories and American Bureau of
Shipping are both pursuing registration as "agents" of the
International Standards Organisation and provide quality and
reliability services for a fee.

Either of the two bodies above, Federal and state agencies a
combination could be used for inspection, verification of
inspection and/or validation of continued certification. The
least expensive and most effective means is probably one which
requires government oversight but not routine inspection by the
Coast Guard at the contractor level.

Should the response Industry be permitted or enoouraged to
measure ltself with regular oversight and enforcement?

If not, how should the inspection, verification end
validation procass be managed?

Who should be responsible for what portions?

Given the requirement for a national standard, what rola
should State governments play?

What should the contractor/cooperative community™s role be?

JANUARY 14, 1992 4 WORXGROUP # 2



WORKGROUP # 2

If we.allow salf inspection/attestation how should tha
Federal government manage quality assurance?

How should the prooess be funded?

plsaue 2Q - 'Qvtrall capabilities of response resources
Idontlflad.,lAil. leaaar™a. alan

0 OPA 90 amendments require the veesel owner to identify, and
ensure by contract or other means approved by the Coast Guard,
the availability of private personnel and equipment sufficient
to respond to a worst case discharge to the maximum extent
practicable.

c Meeting this will require either:

- a written contractual agreement with a response contractor
guaranteeing personnel and equipment availability and
stipulating response times within specified geographic
areas;

- certification that the required personnel and equipment
resources are owned and/or operated by the vessel
owner/operator and are available within stipulated response
times within specified geographic areas; or

- active membership in a local or regional oil spill removal
organization that has identified personnel and equipment
available within stipulated response times over specified
geographic areas.

o0 The contractor®s overall capability to respond, both existing
and projected, must be considered when setting the "maximum
extent practicableV planning standard.

o Equipment and personnel availability varies between for-profit
contractors, not-for-profit cooperatives, or other
organizations such as Marine Spill Response Corporation or the
National Response Corporation, No one organization hae the
capability to respond on their own to a worst case discharge.

0 Response resource capability assessment needs to account for
relationships between commercial resources. These
relationships need to be contractual to be acceptable for
inclusion in a response plan.

0 Contraotor/co-op response overall capability Is based on a
number of factors. These include the availability of
containment and recovery equipment, both in inventory and
through cooperative or contracting arrangements; required
support services such as aircraft, temporary oil storage
devices, vehicles, boats, etc; and the availability of
personnel trained to OSHA HAZWOPER standards 1in 29 CFR
1910.120.
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Each factor has to taken into account when evaluating resource
capability.

0 Issue 3 related to contraotor certification discusses this in
more detail.
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Statement
of
Mr. G. Stephen Duca
Vice President
Readiness and External Affairs
Marine Spill Response Corporation
before the
State of Alaska
Joint Hearing of the
House Special Committee on Oil and Gas
and
House Committee on Resources

February 12, 1992

Good morning Mr. Chairmen and members of the Committee. My name isG. Stephen
Duca, I am the Vice President for Readiness and External Affairs at the Marine Spill
Response Corporation. |welcome the opportunity to comment on the Citizens "Oversight

Council recommendations and responder immunity.

Mr. Chairmen, MSRC ispleased to have been asked to participate in the public debate
on Section 11 of H.B. 196 (Ch.92 SLA 1991). We have been part of this dialogue for some
lime, beginning with an appearance before Alaska 3 distinguished Oil Spill Commission in

1989 chaired by Mr. Parker and ending just last week with a statement via teleconference



presented to the Citizens *Oversight Council on Oil and Other Hazardous Substances. Our
position on the issue ofRcsponder Immunity, in Alaska is therefore a matter of long public
record. Attached is pertinent correspondence which specifically addresses our concerns wilh
H.B. 196 -» a statute which places liability on a responder rather than the responsible party
where itbelongs. Such a condition violates a fundamental principle of the Oil Pollution Act of
1990 (OPA-90) - "the polluter pays”. 1 will not comment further on the particulars of H.B.

196 since our previous remarks and letters are available for your review.

However, lwould like to underscore a couple of key points for the Committees ~
consideration. At the end of all the discussion related to H.B. 196, Alaska needs to enact a
responder immunity provision ut least as protective for a responder as Section 4201 of OPA-
90. This is sound public policy - which nineteen other coastal states have enacted as law. It
is plain common sense that Alaskan law should be consistent with the federal liability regime
that exists three miles off s coast. Oil moves swiftly from jurisdiction to jurisdiction and a
responder should not be slowed in his cleanup by having to take valuable time to consider the

legalities and risks associated with each acrion taken in Alaska 3 jurisdiction.

Please remember that the overarching purpose of this limited immunity is to insure a
bold and vigorous response during uncertain and/or emergency operating conditions. Some
would have you believe that this standard was trying to get someone "off-the-hook.”" This is
not the case, rather it places the liability on the spiller, again in accordance with the maxim
of: "the polluter pays”? Woiking in concert with the other provisions of the Oil Pollution Act

of 1990, this limited responder immunity ifenacted in Alaska would:



D Promote a bold and vigorous response by persons whose sole purpose is to
remove as much oil from the environment as is possible, since responders (all
categories of responders) arc protected from liability for good faith errors (simple

negligence) under very limited circumstances.

2) By riveting liability to the responsible party itdoubly insures a bold response by
encouraging his prompt action. Since any liability another person (responder) is
relieved of is passed on to the responsible party, there is little incentive for the
responsible party to attempt to deflect liability to a responder in the first place. His
best course of action is to get as much response and cleanup capability to the scene

and begin operations as soon as possible.

Mr. Chairmen, one cannot be part of this debate without soon confronting the central
argument made against providing this limited immunity. The issue has, unfortunately taken
on the mantle of a canPrd. The story goes like this - “the only way to insure that responders
will act responsibly is to make sure they are punished (incur liability) if they don"t act in a
prescribed way (by a contract)". This approach to providing emergency response services of
any kind, not just oil spills, is absolutely wrongheaded. Itdefeats the main purpose of the
immunity e the encouragement of a bold and vigorous response - in several ways. First, the
contract would have to cover all of the circumstances likely to be faced ina spill. The larger
the spill the larger the number of circumstances and the larger the contract. Can you imagine
a bold and vigorous response to an oil spill occurring under a contract the dimension of an
encyclopedia? Cun Alaska®s fishermen (who proved to be so vital a force during the Valdez

spill) reasonably be expected to perform in every circumstance in a way prescribed by a



contract? Wha: about tug and barge owners, operators and lessors? Every action they took
could be subject to a lawsuit to determine if their actions were in accordance with the
contract and therefore, was in fact covered or not covered by the immunity. Fishermen, tug
and barge owners and other responders would need to rush to their lawyers to determine
risk/exposure before rushing to the scene of a spill t begin the cleanup. Itwould be a

lawyer Splayground and have a chilling if not killing affect on a response effort

Furthermore, such a condition defeats the cardinal rule of OPA-90 that “the polluter
pays =~ Any ligbility that can be transferred from the spiller to other parties will be seen as
an opportunity to defeat the responsibility for performance that a spiller should be held liable
for. Having immunity flow to responders by way of a contract would shift the responsibility
for response and cleanup performance during a spill to responders, not the spiller. OPA-90
lays the requirement for the execution of response plans on the spiller. The spiller must use
private resources to cleanup, to the maximum extent practicable, a worst case sill. To enact
a provision laying the responsibility for cleanup on responders would be a serious mistake,
especially since there are already many protective provisions of OPA-90 that insure

satisfactory performance of responders.

In your letter to MSR C President, Admiral Jack Costello you requested that | address
two specific issues today: 1) MSRCTs decision not to locate any of our corporation®s national
centers in Alaska and 2) Any disagreements that we may have with the report of the

Citizens Oversight Council.

As to the first Mr. Chairmen, I must take you back to the days just after the Valdez



soill. The indusby recommended the creauon of what itdetermined the nauon did not have —
the capability to make a best effort response to catastrophic spills of persistent oils in the
offshore environment. Most agree that the capability of the existing oil spill response
infrastructure is sufficient to deal with the thousands of small releases that occur in the nation
each year. What Valdez demonstrated was a lack of capability to deal with the catastrophic
soill. MSRC closely analyzed the oil transportation patterns of persistent oils and made
decisions on 1ts opcrnting sites based upon the threat posed by these patterns. Our analysis
indicated that Alaska had two areas of likely threat - Cook Inlet and the TAPS terminus.
When we reviewed the capability at these locations we found that Valdez had (and at the

time was programmed to increase) a large capability to a considerable degree.

In fact, due in large measure to the work of the Alaska Legislature and Executive and
Regional Citizens® Advisory Councils, Alyeska has a capability that would exceed one of
MSRC*s Regions and the capability of the Cook Inlet Cooperative is being upgraded. This led

MSRC toconclude that there was not a need for MSRC capability in Alaska.

Although we had not received the full Citizens® Oversight Council Report by the time
we had to depart for Juneau, the recommendations appear to be an outstanding example of
good government at work. MSRC is pleased that the Council, in recommendation # 1, has
acknowledged the essential need for the “gross negligence and willful misconduct””standard.

Because with itcomes the real foundation for assuring a bold and vigorous response to oil
spills in Alaska, since responders will not unreasonably fear responding in the face of the risks
and uncertainties surrounding oil spill response and cleanup. Adoption of this standard

will create comity between the state and federal government. This isone of the things MSRC



has advocated for some time. MSRC wishes tocommend the Council for its insight into
recognizing the heart of a very complex problem. MSRC strongly urges this committee to

enact this standard into any revision of H.B. 196.

The Council®s recommendations then focused on conditions to assure response action
contractor performance. We will speak to this below, but 1 want to underscore some key
points wilh respect to the implementation of this limited immunity standard to ensure

consistency with the federal standard.

1. It should apply to all responders, regardless of the category; i.e. volunteer, not-for-

profit organization or for-profit organization,

2. It should only apply to acts or omissions taken in the course of rendering care,

assistance or advice that are consistent with the NCP, or as otherwise directed by the

President (USCG) or appropriate state officials,
3. It should noi apply to the responsible party, or for acts under CERCLA,

4. Itshould nai apply to acts that cause personal injury or wrongful death

5. And of Cfl'[lca| mmnance a responsible party should be held liable for any

removal costs or damages that another person is relieved of.

We noted that the Council was silent about a time limit to accompany any immunity.



We take this lack of a positive statement on this critical issue as a recommendation to

eliminate this feature_from future Alaskan law. We concur with this position.

Council recommendations two (2) through six (6) focus on the need for, and how, the
state should assure that response action contractors satisfactorily perform. MSRC has no
disagreement with the basic goal or the need for response action contractors to do a good job.
We also do not object to a reasonable certification program and have supported certification in
the Coast Guard 3 process to establish vessel response plan rules under OPA-90. We do
however, believe that some of the recommendations may go too far. If certification
establishes standards and requirements that are too burdensome, certification could severely
limit the number of persons willing or able to be responders. These types of requirements
also can serve to shift responsibility away from the spiller and on to the responder or even
the state. Certification should not serve to advertently or inadvertently undermine or even
negate the responder § immunity. The imposition of performance standards is problematical
and any certification program must be implemented so that federal/state and local

requirements are integrated into an effective and efficient whole consistent with OPA-90.

Recommendation two (2) asserts that the state "...currently has juj (underlining
supplied) means to verify the capability and the capacity of these contractors to perform...."
While we do not believe this statement is technically accurate, the ability to verify the
capability and capacity of responders certainly exists under OPA-90. Section 4202 of OPA-90
requires that the President, "...dall require- (A) periodic inspection of containment booms,
skimmers, vessels, and other major equipment used to remove discharges and ... periodically

conduct drills of removal capability, without prior notice, in areas for which Area Contingency



Plans arc requircd...The drills may include participation by Federal, State and local agencies,
the owners and operarors of vessels and facilities in the area, and private industry. The
President may publish annuul reports on these drill, including assessments of the
effectiveness of the Plans and a list of amendments made to improve Dlans...."fUndcrlining
supplied.) We believe- that OPA-90 provides an excellent starting point t implement this
recommendation and we urge the legislature to carefully consider if additional state
requirements arc really needed. We do not believe that tieing responder immunity to
responder certification is good public policy. MSRC believes that all responders require the
limited immunity of OPA-90, and so long as they act consistent with the NCP or as directed
by federal and state officials that their limited immunity should be left intact. We urge the

legislature not to adopt this portion of the recommendation.

Recommendation three (3) would provide for the design of "minimum professional
standards" for responders. In theory this is laudable, but M SR C believes there are major
hurdles to be overcome, not the least which is the creation of a bureaucratic nightmare. The
Council®™s recommendation itself recognizes that such standards do not presently exist.

Unless the program was very basic in its construct, identifying operational and logistics
support performance standards and then attempting to come to some agreement on how to
measure performance to these standards, while a worthy goal, will be an exceedingly arduous
task for the state. One needs to ask the question, "and to what real benefit?”’, since there are
existing provisions for the state (»s well as federal and local agencies) to be a party to drills
and exercises where shortfalls in performance will be identified and action plans generated to
eliminate discrepancies. Returning back to our original statement« a certification program

should only be implemented if federal/state and local requirements are integrated into a single



and effective whole.

We have no disagreement with the purpose of Recommendation four (4. We believe
however, that this purpose can be achieved through the federally mandated Local Area
Planning process found in Section 4202 of OPA-90. ADEC will be a full and active
participant, among other interests in the state, in this process and therefore we urge that the
need for any legislation in this area be the result of a complete review of the protection

provided by the federal planning process.

Recommendation five (5) is problematical. It is assumed that the financial implication
of giving direct orders to a responder, such as in the case of a mystery spill, can be worked
out, but that notwithstanding, given the overarching structure of OPA-90 it is difficult to
identify a real problem that needs to be solved. MSRC believes that implementation of this

recommendation will create serious problems.

Section 4201 of OPA-90 states that the President"... shall ..ensure (underlining
supplied) effective and immediate removal of a discharge....” It further states that in those
cases where there is a substantial threat to public health or welfare that he "...shall direct all
(underlining supplied) Federal, State, and private actions to remove the discharge or to
mitigate or prevent the threat of the discharge...."” All now agree that decision-making during
a sill response cannot be diffused but must attach to a single professional. The citations
above demonstrate that the President will be in charge. We believe that this responsibility is
being taken very seriously by the federal government. The state is a partner in the dircr®.jn

of these response efforts as amember of the federal Regional Response Team and Area



Committees that will be developed. The way that OPA-90 insures response and cleanup
performance is by placing the burden where itbelongs - on the spiller. The spiller must
demonstrate to government that his plan is a reasonable one to remove, to the maximum
extent practicable, a worst case spill. We sec no clear and present danger that equipment
and personnel will notin the words of Recommendation five (§),"... indeed be deployed...."
Please also consider that under OPA-90:
A. The state is intimately involved with the planning for the resources needed for a
worst case ill; the federal government assures that response resources arc
inspected and
B. That unannounced drills are conducted to assure that what has been written in the
plans, (1) actually exists and (2) will perform as agreed upon in the plans and
C. That Title V provides for the establishment of Regional Citizens Advisory Councils
for special areas that have among their many advisory roles ones to;
1. provide advice and recommendntions...on the policies...and regulations
relating to operation of.. _terminal fecilities and tankers which may affect the
environment
2. monitor...the environmental impacts of the operation of the terminal facilities
and crude oil tankers
3. revicw...the adequacy of oil spill prevention and contingency plans for the
terminal fecilities and the adequacy of oil spill prevention and contingency plans
for crude oil tankers...
There are considerably more of these types of advisory duties, but the sum of (A) (B)
and (C) above is a very high level of inspection and verification of response capability by a

variety of organizations. This appears to be adequate to insure that if Alaska wants to get

10



something done during a response that it has a more than reasonable assurance that the

resources will be there to execute the orders.

There isone more important point to consider. The recommendation speaks to a
responders duty to perform. We believe that this inadvertently may deflect duty to cleanup
the spill from polluters to responders. As stated above, we believe that responder
performance will be demonstrated in a variety of ways; through drills and exercises - some to
be unannounced, because acts must be consistent with the NCP, etc.. Likewise, inspections
and inventories of equipment are part of federal law, enacted precisely for the purpose of

insuring th- what has been warranted in a plan can actually be delivered bv the.responsible

IMly.

We believe that practically speaking, a problem docs not exist in terms of the state
gaining assurance that whut is in a plan will be delivered and a limited responder immunity

must not be held hostage to the orders of state on-scene coordinators.

Recommendation six (6) provides that certified response action contractors respond
when directed by the state. Private responders have a tradition of responding if needed,
however, they arc not governmental resources. If the state wants to hire a contractor to
perform response services it should do so as a matter of negotiated contract irrespective of

responder immunity or certification.

In closing Mr. Chairmen, Iwant to again thank this committee for the opportunity to

comment on the Citizens ®versight Council recommendations and responder immunity in

1



Alaska. You know our reasons for asking you 10 enact legislation at least as protective as
Section 4202 of OPA-90. We arc encouraged by our discussions with many members of the
legislature and the administration. We arc encouraged by the report of your Citizens®

Oversight Council. We urge you to join with the 19 other states and adopt Section 4201 of

OPA-90. Itissound public policy. lwould be happy to answer any questions which you may

have.
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1235C Industry Way, Smte 200
P O "Box 196010
Anchorage. Alaska 99519 6010

March 9, 1992

Alaska State Legislature
House Special Committee on Oil & Gas

Re: Position Statement - House Rill 540

Thank you for the opportunity to provide written comments to the House Special
Committee on Oil & Gas regarding an Act to limit the liability for oil spill
response action contractors. Alaska Clean Seas supports House Bill 540 and
believes this legislation is urgently needed to maintain the high level of response
capability presently available within Alaska.

A key element for success in any spill action is swift and effective response. It is
imperative that the response not be inhibited or delayed by the issue of liability. To
ensure that additional manpower and equipment can be brought to bear quickly
on a spill response, ACS and CISPRI have implemented a mutual aid agreement
for assisting one another in the event of a spill. This agreement incorporates
indemnity provisions to transfer all liability arising out of a response to the
spilling party, regardless of fault. The agreement was tested during the recent
East Forelands spill. Upon receipt of a request for assistance from CISPRI,
Alaska Clean Seas had personnel on site within four hours and fourteen
responders on site with a complement of equipment within eight hours of
notification of the spill. Without an effective indemnity agreement, such
immediate mutual aid would not have occurred.

Oil spill cooperatives within the State (ACS, CISPRI and SERVS) represent the
bulk. of spill oquipmont availablo within Al&clca. Colloetivoly thic ic tho largoat

supply of spill equipment in the world. By organization, these cooperatives are not
for profit. They have no interest in weighing risk vs reward. Ifthese cooperatives
are not provided protection from liability they will not respond to spills outside of
their membership or geographic area of coverage. It would be a tragedy to have
the resources of the cooperatives made unavailable because of issues of liability.
Equally important, this would have implications for the availability of personnel
and equipment from other sources both nationally and internationally.

Under OPA 90, liability is clearly placed in the hands of the spiller. The notable
exceptions are for the case of gross negligence, willful misconduct or violation of
the law. House Bill 540 is consistent with this federal standard. Alaska has the
right to differences to the federal standard. However, these differences should be



improvements and not detractions. Alaska Clean Seas views this Bill as making
those improvements.

Alaska is presently in the fortunate position to have a cadre of well trained,
experienced and professional spill response contractors operating within the
State. This capability was obviously increased significantly as a result of the
Exxon Valdez response and these organizations are now recognized throughout
the United States and the world. They are actively involved in spill response,
contingency planning, prevention and training. Without the provision of
protection from liability it is questionable if this capability would continue to
operate within the State of Alaska

In summary, the largest supply of spill equipment in the world is located in
Alaska. Additionally some of the best trained and most experienced responders
are located within the State, working either in the oil spill cooperatives or the
private response contracting community. Unless House Bill 540 is made law, a
significant portion of the personnel and equipment within the cooperatives would
be unavailable for response to spills outside their defined jurisdiction.
Additionally, a significant percentage of the expertise and equipment presently in
existence through the contracting community will be lost from the State. The
effort and work that has been expended over the last 3 years by the State of Alaska,
the oil industry, citizens groups and the private contractor community to provide
the best spill response capability in the world will have been for naught.



P.0. Box 8053 Nikiski, Alaska 99635 (907) 776-6369

NORTH PENINSULA CHAMBER OF COMMERCE
A RESOLUTIOON SUPPORTING HB 540 AND TESORO ALASKA

WHEREAS, HB 540 provides Response Action Contractors (RACs) limited
naonicy unless tne kalS acts with gross negligence, willful misconduct, causes
personal injury, wrongful death or acts contrary to the direction of the state or
federal on scene coordination; and

WHEREAS, It is Imperative to have uniform liability standards to attract RACs
to establish in Alaska; and

WHEREAS, not to provide limited liability for RACs will result 1n the failure of
RACs to establish in Alaska. Shippers will then either be unable to ship heating
fuel, gas, diesel fuel for electrical generation and other hazardous materials, or to
keep home heating fuel, gasoline and crude and noncrude delivery, waivers will
need to be granted to shippers, owners and handlers; and

WHEREAS, eighteen other coastal states have passed similar limited liability
RAC laws; and

WHEREAS, Tesoro Alaska®s ability to operate would be greatly jeopardized
without the passage of HB 540 and the subsequent sunset of HB 196, and

WHEREAS, Tesoro Alaska contributes substantially to the economy and tax
base of the Kenal Peninsual and Alaska; and



P.O. Box 8053 Nikiski, Alaska 99635 (907) 776-8369

NOW THEREFORE, BE IT RESOLVED BY THE BOARQ OF DIRECTORS Of the
NORTH PENINSULA CHAMBER of COMMERCE;

Section I: That the North Peninsula Chamber of Commerce Board of Directors
urges the Alaska State Legislature to pass HB 540.

Section.2: That copies of this resolution be distributed to Governor
Walter Hickel, the Alaska State Legislature, and Tesoro Alaska.

ADOPTED BY THE BOARD OF DIRECTORS OF THE NORTH PENINSULA CHAMBER
OF COMMERCE ON THIS 2£ift DAY foMARCH, 199

ATTEST:

Sev.. tvgi



C 0 0 K INLET SPILL PREVENTTIO

& RESPONSE INC.

"«famsnaiascBgiam- BgE!
CISPRI POSITION PAPER
OIL SPILL RESPONSE ACTION CONTRACTOR LIABILITY
MARCH 6, 1902

CISPRI supports the liability relief language in OPA'90. We believe the Response
Action Contractor should be relieved of liability except for gross negligence.

Currently, CISPRI By-Laws allow CISPRI to respond to any spill in Cook Inlet,
whether or not the responsible party Is a member of the cooperative or not.
Without contractor "ability relief, CISPRI members are reluctant to respond if there
is not a clearly Identified responsible party. Delays will occur while a contract Is
negotiated.

OPA '90 grants the Response Action Contractor relief but transfers that relief to the
responsible party, if there were an orphan spill, no Response Action Contractor
would ever respond for fear of being made liable for simply trying to correct
someone else's responsibility.

The Kenai Peninsula Borough sits on CISPRI's Board of Directors. If there is not
liability relief for CISPRI as a Response Action Contractor, they (Kenai Peninsula
Borough) have been legally advised to withdraw from CISPRI.

CISPRI uses the Incident Command System and CISPRI responds to all decisions
made as a result of the Unified Command meetings. If liability relief is not granted,
are all members of the Unified Command responsible for CISPRI actions?

If the Response Action Contractor Is made liable for damages, what happens to
the lower level response contractors? Are the fishing vessels, vessels of
opportunity and other response contractors liable?

The argument has been made that no Response Action Contractor has been sued.
That is completely untrue. Cook Inlet Resource Organization (CIRO), Is still
involved in legal proceedings of the Glacier Bay Spill.

The 15 day liability relief granted in HB196 bill is not enough. During the small
East Forelands Spilt CISPRI had used nine days before all equipment was
demobilized.

CISPRI supports HB 540 and requests that the legislature enact this legislation so
CISPRI can continue rapid response to any spill In Cook Inlet.
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Southeast Alada Petrdleum Resource: Qopnization

540 Water Strest ite 202 Ketchiken, Alaska 33901
(U7) 225-7002 Fax (07) 247-1117

February 27, 1992

Representative Bill Hudson
P.0. Box V
Juneau, AK 99811

Dear Representative Hudson,

In support of your bill HB 540, which limits response
action contractor liability, 1 am enclosing our recently
approved position paper on this subject. Also, since our
organization 1is still rather new and little known, | have
included a map which shows the major locations of our
network, and a map which shows the eligible facilities
which have chosen not to join our network.

As you will note in our position paper, we do not believe

that all of the recommendations of the Citizen®"s Oversight
Council on this subject are in the best interest of our

region. We do believe, however, that HB 540 provides

exactly the conditions we think will provide the best ,
climate for further developing environmental protection
capabilities in our region.

I will, of course, provide you with any information or
other assistance you may need relative to environmental
protection in Southeast, the remainder of the state, and
the North Pacific region.

Respectfully,



540 Water Street ite 202 Ketchiken, Alaska 99901
(907) 225-7002 Fax (07) 247-1117

Seapr Southeast Alaska Petroleum Resource' Qrganization

POSITION PAPER
OIL SPILL RESPONSE ACTION CONTRACTOR LIABILITY

February 25, 1992

SEAPRO and its nineteen member companies wish to record our observations
and concerns about response action contractor liability, and its likely impacts on
the current and future state of environmental response capability in Southeast
Alaska. We are particularly concerned by the failure of the Citizen’s Oversight
Council to adequately investigate the state of environmental response in rural
Alaska generally, and Southeast Alaska specifically, in reaching the conclusions
and recommendations contained in their report to the legislature on this subject.

Overview of Response Action Contractors in Southeast Alaska

There is only one business in the Southeast Alaska region which holds itself out
as a response action contractor. That firm has very minimal capabilities which
are almost totally restricted to the immediate areas around Juneau. Our region
has always had to rely on existing business organizations within the region to
provide response to pollution incidents and other emergencies. In addition to oil
transporters and terminals, these businesses have included logging companies,
construction companies, float plane and helicopter operators, tug and barge
companies, fishing vessels, and many others. All of these are therefore
"Response Action Contractors™ as defined by state law when they enter into
agreements to help respond to spills.

The services of companies like VRCA, VECO, Burlington Environmental, Foss
Environmental, etc., have rarely if ever been used to respond to environmental
emergencies in our region. The reason for this is the typical small size of spills,
the nature of the products involved, and the logistic difficulties of deploying to the
region in time to be effective. One of the primary motivations our members felt
for formation of SEAPRO was the lack of response action contractors within the
region.
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SEAPRO is-rfot currently a response action contractor. We are a cooperative
sharing organization of predominantly local small businesses who make up the
fuel and lubricating oil transportation and distribution network for all of Southeast
Alaska. We also include several local companies who consume or handle large
quantities of oil in support of their business activities, but who are not in the "ol
business”. Our organization was originally formed to act as a sharing network
only in Ketchikan, but rapidly expanded to cover the entire region. We have now
reached the point in our evolution where we must consider purchasing pollution
response equipment in the near future and becoming some form of response
entity.

All of our collective experience, along with our judgment of operating conditions
within the region, forces us to conclude that there will likely never be a response
action contractor of any significant ability in Southeast. We have no expectation
that this situation will change anytime soon because there is insufficient financial
justification for bona-fide environmental or emergency contractors to capitalize a
response capability which would only be profitably employed on our historical
average of once a decade.

Potential Impact of Liability to Southeast Alaska Spill Response Capability

With the exception of SEAPRO member companies, almost none of the
companies who have previously participated in environmental response activities
in this region are aware of their potential liabilities when current state law sunsets
in a few months. Additionally, since non” of these companies consider
themselves to be "response action contractors”, it is unlikely that they will make
themselves aware of their liability exposures in advance of being asked to
respond to an environmental emergency. It is equally unlikely that they would
submit to a "certification™ process recommended by the Citizen’s Oversight
Council, or to the verification/inspection process which would be necessitated by
such certification.
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If these companies were to discover the potential extent of their liability exposure
for participating in a clean up action after the current limitations sunset, it is
unlikely that they will respond in a timely manner, if at all, when they are needed.
The worse possible situation will be for one or more of these companies to
become the target of an opportunistic law suit allowed by a lack of liability
limitation. Such a situation would guarantee that it would be difficult, if not
impossible, to convince local companies to respond to future emergencies, even
if action were subsequently taken to limit liabilities. Given the ever increasing
propensity for opportunistic law suits in our nation, and the sensitivity of regional
businesses to this phenomenon, we believe that merely the possibility of such a
situation will have a chilling effect on the regions environmental response
capability.

Any reasonable person responding to an ail spill assumes that all liability for
damages and costs resulting from the clean up will flow to the responsible party.
This is as it should be. It makes no sense to imperil a contractor acting in good
faith, and within the boundaries of state or federally approved contingency plans,
to bear any responsibility for damages which could result from someone else’s
spill. Except for gross negligence, willful misconduct, or violation of law by a
contractor, all damages from a hazardous substance release are the rightful
responsibility of the spiller, not the third party people cleaning it up. This
principle has been codified in federal law and the laws of at least 18 otKer
coastal states. Acceptance of this principle is a condition of membership in
SEAPRO and most other cooperatives.

As stated earlier, SEAPRO has evolved to the point that it must consider
becoming a response entity in some form. Currently, Southeast is the only
region of the state, outside the crude oil producing regions, which has taken any
tangible steps to improve its environmental response capability. The steps that
have been taken to date, have been entirely on the initiative of the regions
businesses. In spite of some initial skepticism on the part of state and federal
agencies, we have forged ahead with investment in our organization, greatly
enhancing the effectiveness of the response equipment, material, and personnel
in the region. We have proposed to both the state and federal agencies,
cooperative steps which can be taken to provide our region and the rest of the
state with marked improvement in our mutual ability to combat environmental
emergencies. We want to begin taking these steps this year with or without
agency participation.
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However, the prospect of facing clean up costs and other damages for actions
the co-op may take to mitigate environmental damage will surely weigh heavily
on our decision making when considering how we may use SEAPRO to further
improve the regions total response capability.

Response Action Contractor Certification in Southeast Alaska

The Citizen’s Oversight Council has recommended that response action
contractor liability limitation be linked to an, as yet undeveloped, certification
program. While SEAPRO does not object to compliance standards for
environmental response organizations, whether private companies, cooperatives
or some other form, we fail to see the practicality or necessity of “certifying"
entities in Southeast Alaska which meet the definition of response action under
current law.

The current legal definition of response action contractor is:

(A) aperson who enters into a response action contract with respect to a
release or threatened release of a hazardous substance and who is carrying out
the contract, including a cooperative organization formed to maintain and supply
response equipment and materials that enters into a response action contract
relating to a release or threatened release;

(B) a person who is retained or hired by and is under the control of a person
described in (A) to provide services to the response action contract; and

(C) aperson who acts as a volunteer and is engaged in a response action.

Looking at the history of spill response in Southeast, and the probable future
response actions in the region, certifying the response action contractors
defined above would mean establishing the standards and processes for
certifying virtually every business, and many individuals in our region. This is a
monumental task by any standards, and in our view, a nonsensical one.

The Citizen’s Oversight Council made some very narrow assumptions of what
constitutes a response action contractor, and even what constitutes a
cooperative. It is our opinion that the Council did not consider the broad range of
response actions that have taken place throughout this state, nor did they
evaluate the complex mix of organizations and individuals who have participated,
and are likely to be asked to participate in environmental response actions.
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There could'be some benefit to establishing certification criteria for certain
categories of response action contractors, were those categories to be properly
defined in the broader context of the entire state. But in any context, some
agency will have to develop professional standards to measure contractor
capability; will have to apply these standards through some sort of an inspection
or verification process; will have to verify the continuity of certification levels, will
have to measure actual contractor performance against certification standards;
and will have to administer this entire process. In our view, the cost of the
simplest of such a bureaucracy would be excessive for the benefit gained,
especially in Southeast and other areas outside the crude oil producing regions.
The time necessary to create such a system would be extreme, with no
possibility that such a system could be in place before the current liability
limitations sunset. And finally, it makes no sense to us to waste scarce state
resources on creating such a system and supporting bureaucracy when the
federal government is already in the process of doing exactly the same thing.

Summary

At no time prior to publishing its report did the Citizen’s Oversight Council seek
information about conditions in Southeast Alaska from either SEAPRO, its
member companies, nonmember companies, or other organizations with whom
we network. During their teleconferenced meetings on this subject, our
representatives noted that Southeast Alaska was never discussed or even
mentioned by the Council members. Additionally, it was our observation that the
Council focused almost all of their attention on operations in the crude oail
producing regions of the state, on one or two companies who are in the business
of environmental response, on Alyeska Pipeline Company, on the Cook Inlet
cooperative CISPRI, and infrequently on the Alaska Clean Seas cooperative.

We find that their report seems to be strictly and narrowly aimed at perceived
conditions in Prince William Sound, and to a lesse; degree, Cook Inlet. It
certainly does not accurately reflect environmental response conditions in our
region, and we suspect that it does not accurately reflect conditions in other
regions of the state. Consequently, this basic flaw places us in the position of
not concurring with much of their rationale or their proposed solutions.
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We believe that the state, like the federal government, should fix all obligations
for clean up costs and damages resulting from a hazardous substance release
on the responsible party, where it rightfully belongs.

We are concerned that failure to adopt liability limitations for environmental
emergency responders, other than the responsible party, would negatively
impact our regions ability to seek rapid and effective response actions from
service providers outside the SEAPRO response network. Additionally, failure to
provide this type of liability limitation would seriously threaten SEAPRO's ability
to continue making further improvements in the total response capability of the
region.

We cannot see substantial value to be gained within our region by creating a
response action contractor certification process independent of that which will be
created by the federal government. We also see no value in either waiting until a
certification process is developed before granting liability limitation, or in tying
liability limitations to any condition other than performance in accordance with
federal and state contingency plans.

We believe that limiting the potential liability of responders, whether
environmental contractors, cooperatives, other commercial entities, or volunteers
is essential to improving the response capabilities of our region. This limitation
should be similar, if not identical to that contained in the federal Oil Pollution Act
of 1990.
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