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Letter to Citizens' Oversight Council
February 4, 1991

equipment and personnel, without suffering delays and uncertainties caused by an
unwarranted, restrictive, and, possibly, oppressive limited responder immunity
provision in Alaska.

3. Response to ADEC Orders

We understand that, as an apparent price to be paid for limited immunity, the
Council may recommend that some response organizations be required, in advance,
to agree to accept ADEC orders to respond to mystery or oiphan spills in their area
of operation.

As you may know, the United States and the State of Alaska have already been
granted the authority to take over and arrange for the removal of spilled oil when
circumstances call for it. This, of course, is one of the purposes to be served by
industry-funded oil spill response funds. We are aware of no situation in Alaska
where responders have purposefully failed or refused to provide services for the
federal or state governments when requested to undertake or complete a spill
response. Consequently, what justification is drivI® this proposal? Is it so
important, and the prospects for the "worst case scenario” erroneously described in
some reports to COC so imminent, as to require further limitation of responder
immunity in our state? What responder will be in a position, in advance, to agree to
provide services to the federal or state governments without also having a specific
contract which establishes the type and nature of response, location, equipment and
personnel needs, costs and billing arrangements, etc.? If a need for them exists,
nothing prevents the state or federal government from negotiating those contracts
now.

In short, requiring this and additional requirements as part of the price to be paid by
responders for limited immunity promises instead to create confusion, uncertainty,
and a reluctance to take action when oil spills occur.

4. The Pipeline Owner Companies Are Not Liable for Tanjccr Spills

We understand that COC may further recommend that the pipeline owner
companies, a holders of the federal right of way permit, and Alyeska, as their
operating agent, be directed under state law to respond to any tanker spill in Prince
William Sound. We have already explained at some length that Mr. Frank's view
that TAPAA already imposes such liability is flatly wrong, but we understand that
special legislation may be recommended to "clarify" the matter and adopt Mr.
Frank's view as a matter of state law.
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Our materials explain that Alyeska operates the Trans Alaska Pipeline System on
behalf of seven pipeline companies which own it. None of these own, operate, or
charter tankers. Under federal and state law, tanker owners/operators/chanerers
are responsible for tanker operations, and Alyeska cannot and does not manage or
control them. Provision has been made by tanker operators to provide contingency
plans and to demonstrate financial responsibility for those operations. In addition
to the constitutional and legal issues presented by this proposal, we urge that the
Council also recognize that it entirely ignores the comprehensive liability, response,
and financial responsibility regime established by Congress and the legislature for
tanker operations in our state and elsewhere.

As we have also explained, Alyeska does provide initial response services to tanker
owners/operators/charterers, and that this service is described in a plan and in
response  services agreements. As a contractual matter, tanker
owners/operators/charterers must demonstrate financial responsibility to support
their contractual commitments, including indemnifying Alyeska against liabilities it
faces as a response action contractor. Alyeska must ensure that a shipper with
whom it contracts to provide initial response services can provide indemnity for any
liability to which Alyeska could be exposed in responding to a spill. Without
financial responsibility such promises would, of course, be hollow. Financial
responsibility (self worth) must be demonstrated in the amount of SI billion, and
Tesoro has been permitted to support its contractual capabilities with a combination
of insurance and a corporate guarantee in the total amount J| S1.2 billion.

We explained that, after enactment of HB 196 last year, Alyeska created this
alternative to its Sl billion financial responsibility requirement The insurance may
consist of S700 million P&l marine insurance coverage for the vessel and S500
million comprehensive general liability coverage that names Alyeska as an
additional insured. There is no way that Tesoro could provide a corporate
guarantee, bond, or letter of credit, as originally required by Alyeska's financial
responsibility standards, for either $1 billion or $12 billion. Because of
uncertainties associated with coverage of contractor claims against vessel marine
insurance, and the added potential difficulty of enforcing insurance coverage
generally, the quality of Alyeska's financial protection has diminished substantially.
Yet, the parties reached this practical solution to a difficult problem after and
because HB 196 passed last year. This insurance alternative will expire when HB
196 sunsets at the end of June, 1992.
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Nonetheless, the Council has indicated that it may view this arrangement as
"unreasonable,” and is concerned that Alyeska may use limited responder immunity
to drive this and other TAPS trade lanker operations "out of business.” Nothing
could be farther from the truth. Alyeska worked diligently with Tesoro to reach a
solution to keep it in business, and we need legislative assistance to keep that
solution in place.

Although certainly adjusted in Tesoro case because of a perceived reduction in the
risks faced by Alyeska when HB 196 passed, the financial responsibility level reflects
a careful weighing of the risks which remain. As you know, the limits of liability,
and, importantly, the categories of types of damages which can be paid following an
oil spill have increased substantially since 1989.

For example, in addition to removal costs, damages listed in the Oil Pollution Act of
1990 include damages to natural resources, real or personal property, subsistence
use, lost government revenues, loss of profits and earning capacity, and additional
public services. State law likewise includes removal and containment costs, civil
penalties, and damages related to damage or injury to persons and to public and
private property, natural resources, and loss of income and economic benefits.
Limited exemptions for responders liability for certain damages exist under both
federal and state laws.

In addition, recall that Exxon has expended roughly $4 billion in the costs of
containing and cleaning up oil, and resolving federal and state claims associated
with the EXXON Valdez spill. Additional third party claims faced by it, and
Alyeska exceed $50 billion. Ironically, those who suggest that Alyeska's financial
responsibility requirement is "unreasonable,” must also agree that it is remarkably
low in comparison to Exxon's expenditures to date, and in light of the allegations
still facing the defendants in federal and state courts.

Under the Oil Pollution Act, there are certain maximum monetary limits on a spiller
for liability related to oil discharges. Financial responsibility must be demonstrated
to meet this liability. For example, in the case of a tanker in excess of 3,000 gross
tons, the liability limit is $1,200 per gross ton, or $10,000,000, whichever is greater.
A tanker weighing 200,000 gross tons would have a limit of liability of $240 million
under this federal law. However, the liability limit will not apply in the case of
violation of an applicable federal safety, construction, or operating regulation, gross
negligence, willful misconduct, or failure or refusal to report an incident, provide
reasonable cooperation and assistance, or to refuse to comply with a federal order
without sufficient cause. An obvious concern is than to avoid this limitation,
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plaintiffs will simply allege that "gross negligence” or the violation of a regulation
has occurred as a result of every spill. If the limitation on liability is compromised
every time even a minor safety regulation is remotely connected to a spill, the
limitation will have little meaning.

And, under state law, there are nfl limits on the amount of damages that may be
assessed against either a spiller or a response action contractor. Financial
responsibility requirements, therefore, are set at arbitrary amounts, in the case of a
tank vessel, $300, per incident, for each barrel of crude oil storage capacity, or
S100,000,000, whichever is greater. Importantly, the financial responsibility
apparently extends only to claims asserted by public authorities attributable to
cleanup and restoration costs, property damage, assessment of civil penalties, etc.

Thus, using either the federal liability limitation, or the federal and state financial
responsibility requirements, as a guide to establish financial responsibility
requirements contained in response services agreements is unhelpful and
inappropriate. It would leave a responder unprotected.

On the other hand, to promote more certainty when responders and responsible
parties are negotiating the terms of financial responsibility provisions, COC mav
wish to recommend that the legislature adopt meaningful limitations of liability
under state law. If enacted, those limitations would be reflected in Alyeska's
financial responsibility requirements.

We trust that this information will be useful as the Council considers what
recommendations it will present to the legislature. Please let us know if there is
additional information which we can provide to assist those efforts.

Sincerely yours,

ALYESKA PIPELINE SERVICE COMPANY

cc: COC Members
Michele D. Brown, Esq.
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January 31, 1992

Michele D. Brown, Esq.

Executive Director

Citizens' Oversight Coucil on Oil and Other Hazardous Substances
3111 C Street, Suite 150

Anchorage, Alaska 99508

Re:  Alyeska Comments Regarding Reports Submitted to the Citizens'
Oversight Council on Oil and Other Hazardous Substances

Dear Ms. Brown:

Enclosed please find comments respectfully submitted by Alyeska Pipeline Service
Company ("Alyeska") to the Citizens' Oversight Council on Oil and Other
Hazardous Substances. The comments relate to reports which have been
submitted to the Council. Thank you for the opportunity to participate in the
Council's consideration of the important matter of limited responder immunity.

Sincerely yours,

COMPANY

Senior Attorney - External Affairs

Attachments
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Response to Memorandum Relating to the State of Alaska's Participation in Spill
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Response Services Agreements with Alyeska. Under the terms of the vessels” approved
contingencyplans, those resources must be available in Prince William Sound, ready to
respond. There are only a few exceptions to this requirement; for example a small
percentage of the response resources may be sent to other areas for oil spill response with
prior DEC approval. AS 46.04.030(0). Moreover, the premise that Alyeska, as agent for
the holders, of the federal pipeline right-of-way, is liable for tanker spills is flatly wrong as
explained in .Alyeska's comments to the Frank report.

The Federal Energy Regulatory Commission ("FERC") is authorized to determine whether
costs that the earners record should be included in their cost of service and whether those
services are reasonable. However, it does not follow that FERC has the authority to decide
whether financial responsibility and insurance requirements are appropriate. We are
aware of no basis for Ms. Vogt's statement, at page 18, that FERC has such authority.

IDWrvop/ca*
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MEMORANDUM 07 ALYESKA PIPELINE
SERVICES COMPANY REGARDING

THE LEGAL RELATIONSHIP
BETWEEN
OIL SPILL RESPONSE ACTION CONTRACTORS
AND
OTHER PARTIES TO AN OIL SPILL

Alveska Pipeline Service Company (Alyeska) agrees with Mr.
Mertz and Mr. Kcaster that in 1imposing liability on oil spill
response action contractors (RAC): "The bottom line must involve
balancing the need for fair and full compensation for all spill
injuries with the need for a Iliability scheme that does not
discourage response action contractors from acting to prevent spill
damage.” Mertz and Koester report (Report) at page 34. Generally,
any public interest in expanding the number of parties who might
provide compensation for damage? does not outweigh the stronger
public interest in encouraging rapid, aggressive response to oil
spills. The Citizens®™ Oversight Council should balance all public
interests in making its recommendations to the Legislature
regarding whether and to what extent Alyeska should reduce the
present limitation on liability for RACs. It should consider that
(1) limiting the liability of response action contractors does not
reduce the liability of the spiller; (2) financial responsibility
requirements reduce the likelihood that the spiller will be
insolvent; (3) federal and state oil spill funds provide a safety
net; and (4) damages can be reduced most effectively if RACs
respond boldly, quickly, and efficiently under the -emergency
conditions that arise in an oil spill.

Mr. Mertz and Mr. Koester discuss a number of basic legal
principles: common law negligence, with special rules for
"abnormally dangerous" activities; indemnification and the public
duty exception? nondelegable duty; respondeat superior. The Report
incorrectly implies that crude oil is a hazardous substance and
that the carriage and release of crude oil is an "ultrahazardous"”
activity. Report at pages 3-6. Only a few activities that
involve a risk of serious harm that cannot be eliminated by the
exercise of "utmost care™ by the parties involved are considered



"ultrahazardous™ under Alaska common lav. Matomco oil Company,
Inc, v. Arctic MechanicalLt-Inc.. 796 P.2d 1336 (Alaska 1990).

Furthermore, common law legal principles have been developed
by federal and state courts through decisions allocating the rights
and responsibilities of the parties before them. The obvious
conclusion to be drawn from the Report is that it is very difficult
to predict what a "party"s liability may be for any act or failure
to act. Legislatures have recognized their duty and responsibility
to express public policies by adjusting these principles for
categories of potential liability. For example, in response to
concerns about rising medical and insurance costs, the Alaska
Legislature and other legislatures set limits on liability and
reallocated responsibilities for tort damages by eliminating joint
and several liability. Similarly and appropriately, the Alaska
Legislature correctly limited the liability of RACs.

Alyeska responds to comments and recommendations made in the
Report as follows:

l. Thfi_limitation on liability for RACs will not prevent the
recovery of damages bv injured parties. The Report erroneously
states that contract provisions and statutory exemptions for RACs
reduce the overall liability to such an extent that parties who
have been damaged may not be compensated. Report at pages 17, 33
and 34. This simply 1is not true. First, both the Alaska
Legislature and Congress have created funds to reimburse parties
damaged by oil spills. Second, under both federal and state law,
the spiller i3 strictly liable for damages caused by spills. In
fact, the Report acknowledges this by stating that even the common
law has placed "a heavy burden, 1including strict Iliability, on
parties responsible for the safe storage and transportation of oil,
and often makes them Iliable for the acts of employees and
contractors.”” Report at page 9.

Under Alaska law, the spiller®s strict liability extends to
any damage caused by an act or omission of an RAC responding to a
spill. AS 46.03.822(k). The Report states, correctly, that the
legislature intended to lay the burden for paying for any damages
caused by the RAC on the party responsible for the spill. Report
at page 14. As a result of this provision, the responder exemption
cannot "lessen””the overall liability burden as the Report asserts
at page 18. The exemption 1is hardly "generous,"” as characterized
by the Report.

The exemption encourages responders to act by assuring them
that certain acts will not create liability. Conversely, potential

liability would discourage effective response. The Report
acknowledges this by stating, "Almost all [RACs] considered the
potential for claims to be a concern.” Report at page 21.



Similarly, 1indemnity agreements do not allow parties who are
strictly liable to "escape™ liability, as the Report asserts at
page 18.- Under Alaska law, indemnification agreements are "not
effective to transfer liability” from a person who might be
strictly liable. AS 46.03.822(g).

The Report .states that "it 1is possible™ that limitations on
liability may prevent recovery of damages by parties injured where
there is no other financially solvent responsible parties. Report
at page 17. Importantly, such a possibility would depend upon
state and federal errors in approving evidence of a spiller®s
financial responsibility to begin with and in administering state
and federal funds which exist in part to clean up and to pay for
"mystery"™ and "orphan" spills. Yet, this remote possibility fuels
the reports®™ central premise that RACs should agree to adhere to
the state"s orders should a spiller and his 1insurers become
simultaneously insolvent. Ironically, the report recognizes that
the proposal would probably discourage response action and amount
to an unlawful taking of private property. The Report acknowledges
the taking issue in its statement at page 33 that requiring RACs to
have a direct contractual relationship with the State "would
probably be been as an illegal taking and could require
compensation to the RAC itself.”

Indeed, elevating RACs to the same level of liability as the
spiller directly contradicts and defeats the comprehensive
framework of state and federal oil spill response laws to, on the
one hand, promote quick, effective action, and on the other, rely
on spiller liability, financial responsibility, and federal and
state industry-supported funds to pay for it. Instead of
encouraging response action by 1imposing limited liability, the
report proposal would largely deter or eliminate it by 1iImposing
spiller liability on responders in direct defiance of congressional
and legislative intent. Remote possibilities should not likewise
support the Council®s recommendations; we wurge that they be
supported instead by a careful and realistic weighing of public
interests and goals.

The Report also states that "obtaining compensation (from
state and federal funds) may be too costly or complicated for the
small injured party.” Report at page 33. Taking away the limited
immunity now provided to RACs will not provide direct compensation
to an injured party seeking compensation. Liability would probably
only be decided through costly and complicated litigation. A
primary goal of the federal fund is to provide people faster, more
efficient, compensation than can be gained through litigation.

2 Alveska agrees with the statement at page 34 of the

Report-that the 15-dav limit on the immunity provided is arbitrary.
HB 196"s time limit is unrealistic given the nature of oil spill
response operations; every spill will be different. So long as



spilled oil remains on water or land, ongoing, expeditious action
should be encouraged to remove Iit.

3. As. a matter of public policy, the. liabllltv off an rar
should be limited. An RAC 1is responding if, and only 1if, there
already has been a spill. Thus, an emergency exists. Under
exigent circumstances, all parties, including RACs and governments,
should react, and respond quickly and efficiently. Principles of
negligence do not make sense, and it is difficult for anyone to
determine, especially after the fact 1in a courtroom, what was
"reasonable under the circumstances,”™ as the Report implies at oage
34.

On March 26, 1991, 1in addressing the House Resources Committee
prior to adoption of House Bill 196, Representative Hudson noted
that this bill would shift the liability for simple negligence from
an innocent spill response action contractor to the party
responsible for the spill. He correctly noted that under this
exemption, in responding to a spill, an RAC assumes liability for
any damage caused by its own recklessness or gross negligence. The
committee also heard testimony from Jon Tillinghast on behalf of
Tesoro and Conoco, that Pacific Fisheries Legislative Task Force,
the U. S. Coast Guard, the California Sierra Club, the
International Bird Rescue Research Center, and the Ventura County
Commercial Fishermen®s Association have supported RAC exemption
provisions. To date, the Virgin Islands and 18 of 24 coastal
states (75%) have adopted virtually identical laws, that provide
greater RAC immunity from liability than HB 196.

Later, on April 23, 1991, Representative Hudson commented to
the House Judiciary Committee that by being more consistent with
the laws of other states and federal law, national and regional
RACs would be more inclined to respond to spills in Alaska.

4. The level of competence of an RAC and how it and the plan
holder will respond can be3t be evaluated in advance of a spill bv
review of the oil discharge prevention and response plan and
through PEC"s authority to require training programs and spill
drills-

5. Parties must be allowed to define their relative rights
snd responsibilities through contract. The Legislature has
authorized Ilimited state review of response action contracts.
Regulation*, drafted by the Alaska Department of Environmental
Conservation to implement House Bill 567 will require a plan holder
who proposes to use the services of any RACs to (1) identify those
RACs, (2) summarize each agreement or contract, and (3) describe
the equipment and services to be provided by the RAC. However, the
scope of indemnity provisions and the degree of control retained by
the spiller are basic provisions that must be negotiated by the
contingency plan holder and the RAC, based on circumstances and
needs unique to the contracting parties, such as oil spill response

4



needs; whether the RAC i1s a full tinme, private response
organization, an oil spill cooperative or a fisherman; and,
certainly,, the potential Iliability to which the plan holder is
exposed by 1its operations.

The Report expresses surprise at the diversity among such
contracts. Report at page 19. Of course the terms will vary from
contract to contract. The contracts must reflect the needs of each
party. However, the parties allocate their responsibilities for
damages, they cannot avoid their liabilities to third parties and
to the State and federal government, as stated in law.

Furthermore, the discussion of contracts, at least insofar as
it relates to the two industry co-ops, (Report at page 19) wholly
ignores the distinction between industry co-ops and private
contractors. Industry co-ops are voluntary organizations of
companies that have banded together to amass oil spill response
equipment and response capabilities for their mutixal benefit and,
in the case of one of them, for social welfare purposes.

These co-ops are operated on a non-profit basis, and little
attempt is made to recover even the indirect costs of response
activities, such as overhead and staff time. The co-ops are not
intended to, and do not, operate in a way that would enable them to
accumulate loss reserves or to purchase expensive 1insurance for
their protection. The response action contracts they have adopted
are established 1in their charters or bylaws and cannot be
negotiated, at least with respect to indemnity. The terms of the
indemnity agreements reflect not so much the business acumen or
negotiation strengths of the co-ops as their status as voluntary,
non-profit organizations.

In particular, the Report discusses the Alyeska response
services agreements and 1implies that it is inappropriate for
Alyeska to require one billion dollars in financial responsibility.
Report at page 25. Alyeska must ensure that a shipper with whom it
contracts to provide initial response services can provide
indemnity for any liability to which Alyeska could be exposed 1in
responding to a spill. Alyeska 1is not an insurer which could
otherwise spread the financial burden of a loss amongst a number of
insureds; each spiller must demonstrate the wherewithal to pay for
all the costs associated with its spill. Particularly, in light of
recent changes in the types of claims and variety of damages which
can be associated with federal and state oil spill litigation, this
financial responsibility requirement is reasonable. In light of
the magnitude of claims filed after recent oil spill incidents,
this figure 1is reasonable.

Additionally the Report states that Alyeska has "raised rather
than lowered™ the financial responsibility requirements for Tesoro.
Report at page 25, n. 25. After the legislature limited the
liability of RACs, thus reducing the perceived risks associated

5



with spill response, Alyeska carefully considered the matter and
changed the manner in which Tesoro could demonstrate its capability
to meet its-contractual obligations to Alyeska. After enactment of
HB 196, Alyeska created an alternative to its $1 billion financial
responsibility requirement. This alternative allows any company to
utilize insurance rather than a corporate guarantee. The insurance
may consist of $70.0 million F&l coverage for the vessel and $500
million comprehensive general liability coverage that names Alyeska
as an additional 1insured. Alyeska agreed to allow Tesoro to use
the insurance alternative through a combination of marine
insurance, comprehensive general liability insurance, and corporate
guaranties, as opposed to a pre-existing requirement that it
provide a corporate guarantee purely by the availability of cash
and other self-worth. There is no way that Tesoro could provide a
corporate guarantee, bond or Jletter of credit, as originally
required by Alyeska®s financial vresponsibility standards, for
either one or $1 or $1.2 billion. Because of wuncertainties
associated with coverage of contractor claims against vessel marine
insurance, and added potential difficulty of enforcing 1insurance
coverage generally, the quality of Alyeska®s financial protection

has diminished substantially. Yet, the parties reached this
practical solution to a difficult problem after and because HB 196
passed last year - despite the Report®"s implications to the
contrary. This insurance alternative will expire when HB 196

sunsets at the end of June, 1992.
6. The same exemption for RACs. ..should be available.

Alyeska®s concerns regarding limited immunity for RACs are
identical to those expressed in the Report regarding the potential
liability of the State or of a municipality for managing a spill
response. Report at page 28. The Report acknowledges that the
State, municipalities, and villages enjoy limited vresponder
immunity. AS 46.03.822 (h). In its discussion of the State"s
interest in shifting to the another party any potential liability,
the Report notes that the State may "attempt to fend off liability
from below by requiring RACs it employs to indemnify it for their
misdeeds, and it could require 1indemnification for 1its own

misdeeds.”™ Report at page 28. But private industry has the same
concerns. An RAC responding on behalf of industry must be treated
the same as a public RAC. The public policy 1is the same: to

encourage responders to respond quickly, aggressively and most
effectively under the circumstances.

7. The State should not attempt to exercise direct control
over RACg, Through the contingency plan holder the State has
sufficient, ability to oversee RAC capabilities on behalf of the
plan holder. The Report notes that the State"s direct authority
over plan holders does not extend to authority over RACs. Report
at page 31. However, it encourages the State to expand its
authority over RACs. Report at page 32. This will not provide
more effective spill response. The Report correctly notes that



while the State may have an interest in directing an RAC response
to a spill, increases in the regulatory burden will discourage RACs
altogether and "3State restrictions on RAC contracts could simply
result in fewer RACs willing to engage in response action.”” Report
at pages 5, 26.

The Report recommends that RACs be subjected to the same
governmental, oversight as plan holders. Report at page 35. Such
a system would eliminate the incentive of a party to enter into a
response action contract, unless the state became a party to the
contract and agreed to pay the response costs. Thi3 would be a
dramatic change 1in spill response practices.

In conclusion, it is good public policy to encourage those who
have the capacity and the skills to help in an emergency to do so.
Private parties at risk from oil spill damage are better protected
from insolvent spillers by financial responsibility requirements
and by federal and state liability funds than by imposing liability
on RACs. Reducing incentives to enter into RACs or to form spill
cooperatives will only reduce the number of entities willing and
able to respond to spills.
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Agjleska pipeline

January 30, 1992

Michele D. Brown, Esq.

Executive Director

Citizens' Oversight Council

on Oil and Other Hazardous Substances
3111 C Street, Suite 150

Anchorage, Alaska 99508

Re:  Alyeska's Comments Related to Trais Alaska Pipeline Authorization Act
Memorandum

Dear Ms. Brown:

Enclosed please find comments respectfully submitted by Alyeska Pipeline Service
Company ("Alyeska™ to the Citizens' (I>versight Council on Oil and Other
Hazardous Substances. The comments relate to a memorandum by Mr. Michael J.
Frank entitled "HB 196 Research Project: Trans Alaska Pipeline Authorization
Act. A summary accompanies our remarks. Thank you for the opportunity to
participate in the Council's consideration of the important matter of limited
responder immunity.

Sincerely yours,

PIPELINE SERVICE COMPANY

Senior Attorney-External Affairs
LDW42/cas

Attachments
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January 30, 1992

Response to Memorandum
Regarding the Trans Alaska Pipeline Authorization Act
Prepared By Michael J. Frank

Summary

The Trans Alaska Pipeline Authorization Act (TAPAA"), 43 USC 1651 et. seq., makes the
owner/operator of a vessel, not Alyeska or the holders of the right-of-way, strictly liable for
any oil spill from that vessel in Prince William Sound. This statutory allocation of liability
is consistent with other state and federal laws that make the owner/operator of a vessel
responsible for responding to and cleaning up oil spills from the vessel.

TAPAA does not require Alyeska to respond to vessel spills, nor does it make Alyeska or
the holders of the rignt-of-way strictly liable for damages caused by such spills. Indeed, the
legislative history of TAPAA demonstrates that Congress rejected proposed statutory
language that would have made the holders of the right-of-way strictly liable for vessel

spills.

LDW43/cas



Memorandum Of Alyeska Pipeline
Sendee Company Regarding Liability
Under Trans Alaska Pipeline Authorization
Aft.far.Q.il Spills From Vessels

Introduction

Alyeska Pipeline Service Company ("Alyeska™) has reviewed the January
13, 1992, research project memorandum Michael J. Frank regarding the Trans Alaska
Pipeline Authorization Act (‘TAPAA"). 43 U.S.C. 8 1651.gj.ssg, Alyeska believes that
the memorandum incorrectly states Alyeska's position with respect to spills from vessels
in Prince William Sound, and that it reaches erroneous legal conclusions regarding
Alyeska's liability for vessel spills under TAPAA. Accordingly, Alyeska is submitting
this memorandum to the Citizens Oversight Council on Oil and Other Hazardous

Substances to correctly state Alyeska's position.

Mr. Frank's memorandum asserts, at page 22, that "Since the T/V
EXXON VALDEZ oil spill, Alyeska has publicly denied that it has ever been required to
respond to a tanker spill of TAPS oiL" This is not a correct statement of Alyeska's

position.

Alyeska has acknowledged and continues to acknowledge (1) that at the
time of the T/V E'ON VALDEZ oil spill, Alyeska had in effect an Oil Spill
Contingency Plan that provided that Alyeska would respond to spills of TAPS oil from
vessels within Prince William Sound; (2) that Alyeska was obligated to respond in

accordance with its Contingency Plan; and (3) that, in light of federal and Alaska law



imposing responsibility for oil spills from vessels on the owner-operator of the vessel,
Alyeska was obligated to provide an initial response to a vessel spill until such time as
the owner-/operator of the vessel arrived on scene and was in a position to assume
responsibility for the response. Alyeska's intention to provide an initial response and
then hand-off the response effort to the owner/operator of the vessel was approved by
the State of Alaska, both in spill drills held before the T/V EXXON VALDEZ incident,
and during the response to the T/V EXXON VALDEZ oil spill itself. At the time of the
T/V EXXON VALDEZ spill, the ultimate responsibility of the owner/operator of the
vessel to respond to vessel spills, to pay for the cleanup of such spills, and to
compensate those public and private entities damaged by such spills was well
established under both federal and state law. See, e.g.. AS 46.03.822 (owner/operator
of vessel liable for all public and private damages from oil spills); Gean Water Act, 33
U.S.C 1321 (owner/operator liable for cleanup of oil spills, including cleanup costs
and natural resource damages); TAPAA, 43 U.S.C. 8§ 1653(c) (owner/operator of vessel

and Trans Alaska Liability Fund liable for damages caused by vessel spills).

2. Liability for Vessel Spills Under TAPAA

Mir. Frank's memorandum erroneously suggests that Alyeska and the

holders of the Iright-of-way are strictly Liable for vec.jl spills under TAPAA. As noted

above, TAPAA makes-the owner/operator of a vessel, rather than Alyeska or the
holders of the right-of-way, strictly liable for vessel spills in Prince William Sound. 43

U.S.C. § 1653(c).

Under the comprehensive liability framework created by Congressional



authorization (TAPAA) of a federal grant of rights-of-way across federal land in Alaska

for pipeline construction and operation:

1 The right-of-way holders are strictly liable for environmental damages
occurring from their activities along or in the vicinity of the pipeline

right-of-way.

2. The right-of-way holders must control and remove pollution along or

adjacent to the pipeline right-of-way as a result of their activities.

3. Vessel owners and operators carrying oil transported through the pipeline
are jointly and severally strictly liable, along with the Trans Alaska
Liability Fund, for damages, including cleanup costs, resulting from

discharges of oil from their vesseL

4. Under TAPAA, Alyeska and the right-of-way holders are not strictly
liable for spills from vessels. The right-of-way holders and Alyeska are
not required by TAPAA to cleanup oil spilled from vessels in Prince

Wi illiam Sound.

In-oil spill litigation pending in Alaska federal court, Judge Holland has
already ruled that, under TAPAA only the owner or operator of the vessel and the
Trans Alaska Pipeline Liability Fund are liable for vessel spills. Those people strictly
liable under TAPAA are the vessel owner and operator, and the Fund.” Idis Glacier

Bay. No. A88-115 Civil (Order Filed July 26, 1991), at 20.
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Mr. Frank nevertheless attempts to argue that Alyeska and the holders of
the right-of-way are liable for vessel spills under subsections (a) or (b) of Section 1653.
His analysis is seriously flawed. Both of these subsections are inapplicable to the

discharge of oil from tankers in transit to and from the Valdez terminal.

Subsection (a) imposes strict liability on the holder of the pipeline right-
of-way for "damages in connection with or resulting from activities along or in the
vicinity of the right-of-way. Of course, one could argue that, in a literal sense, every
vessel spill from a tanker transporting Alaska North Slope crude oil is "in connection
with" activities along the right-of- way. But for the activities along the pipeline right-of-
way, the vessel could not have been loaded with ANS crude oil. But as the Ninth
Circuit has made clear, common sense rather than a literal or mechanical approach
must govern interpretation of 1653(a). $££ t foppflgf v, Alveska Pipeline Service £&,
665 F.2d 868, 873 (9th Cir. 1981). The Court held that although 43 U.S.C. § 1653(a)
refers to "damages" generally and appears to be "clear and unambiguous,” Congress'

clear intent was to cover only environmental damages.

In'Heopner. the Court noted that, were the statute construed literally and
mechanically, damages from slanders, fights and automobile accidents along the right-
of-way would.all be encompassed by subsection (a). The Court stated this "raises
serious questions-whether we should read the strict liability language literally and
should give it its broadest possible sweep." 665 F.2d at 873. The Court concluded it

should not interpret 43 U.S.C. § 1653 (a) to give it its broadest possible sweep.



The same principles of statutory interpretation apply to determine
whether 43 U.S.C. § 1653(a) imposes strict liability on the permit holders for spills from
vessels. If,vessel spills are "in connection with" activities along the pipeline right-of-way
simply because the vessel contained ANS crude that had been transported along the
right-of-way, then every vessel spill of ANS crude would be covered by subsection (a)
whether it occurred in Prince William Sound, along the coast of British Columbia, or in
Puget Sound. Indeed, spills of gasoline from vehicles in Los Angeles might be covered

if the gasoline was refined from ANS crude. This was not intended by Congress.

Finally, and perhaps most important, it is an accepted canon of statutory
construction that a court should not read the words of one subsection in isolation, but
must consider them in context with the rest of the statute. "One provision of a
comprehensive statues must be read in the context of the other provisions of the statute
and in light of the general legislative scheme.” Yamaguchi v. State Farm Mutual Auto
Ins. Co.. 706 F.2d 940, 948 n.11 (9th Cir. 1983). "The words of a statute must be
construed in context and the statutes must be harmonized, both internally and with each
other, to the extent possible.” Pacific MIUIlial Life Ins* £& v, American Guaranty Life

722 F.2d 1498,1501 (9th Cir. 1984).

When subsection (a) is read in context with subsection (c), it is apparent
that Congress intended subsection (c) to cover vessel spills while subsection (a) was
intended to cover environmental damage in and along the right-of-way caused by
construction and operation of the pipeline. .Sss.MI Graham Red SauirTcl v, Madigan.
F.2d (9th Cir. Jan. 21, 1992) (since Congress dealt with two phases of construction

project in two separate sections of statute, Congress clearly intended the two phases to



be treated differently; each section cannot be read in isolation; rather interpretation of
each depends on "a reading of the statute as awhole ...

Subsection (b) of Section 1653 provides that the holder of the right-of-
way is liable to control and remove pollutants where "any area within or without the
right-of-way or permit area granted under this chapter is polluted by any activities
conducted hy ST behalf .ofShS bolder. . .  (emphasis added). This subsection is
inapplicable to vessel spills absent evidence that the spill occurred as a result of
activities conducted by or on behalf of the holder of the right-of-way. Of course, as
previously indicated, in a literal sense every vessel spill of ANS crude is in some way
connected to activities conducted by the holders of the right-of-way in that, but for the
transportation of oil through the pipeline, the vessel never would have been loaded with
ANS crude. When subsection (b) is read in context with subsection (c), however, it is
apparent that Congress could not have intended this "but for" connection to be
sufficient to invoke subsection (b). Mr. Frank's theory would produce the anomalous
result that the owner and operator of the vessel would be strictly liable under
subsection (c) only for 514 million, while the holders of the right-of-way would be
strictly liable without any limits. Given the monetary limits elsewhere in TAPAA,
including both 'subsections (a) and (c), one should not impute to Congress such a
bizarre result £&E ML Graham Red Squirrel v, Madiyan. supra (court should not
interpret statute-in a manner that "makes no sense either practically or as a matter of

linguistics").

Mr. Frank’s reliance on Alyttto -EiCfiims Sfigicg £0, v, United
649 F.2d 831 (U.S.Ct.G.), cert, denied. 454 U.S. 964 (1981), is misplaced. That case
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held that, under 1653(h), the owners and operator of the Trans-Alaska Pipeline are
strictly liable for spills from the pipeline itself, since such spills constitute "pollution
resulting from 'any activities conducted by or on behalf of them." 649 F.2d at 833-34.
The holders' agent, Alyeska, operates the pipeline. All pipeline spills thus result from
"activities conducted by or on behalf of' the holders, as those words are used in
1653(b). With respect to vessel spills, in contrast, neither the holders nor Alyeska
operate the vessels. Spills from-vessels thus do not result from activities conducted by

or on behalf of the holders.

Finally, Mr. Frank erroneously interprets the legislative history of
TAPAA. As he notes, Congress had before it a House Bill, H.R. 9130, Section
207(b)(1) of which would have expressly provided that the holder of the right-of-way is
strictly liable for all damages resulting from spills from any vessel owned by the holder
or by any "affiliate" of the holder. As Mr. Frank notes, see his memorandum at p. 14,
the term "affiliate” was broadly defined. Thus, had Section 207(b)(1) been adopted,
there is little doubt that the holders of the right-of-way would be liable for damages
caused by the EXXON VALDEZ oil spill, as the EXXON VALDEZ was owned by an
affiliate of one of the holders of the right-of-way. The flaw in Mr. Frank's analysis,
however, is that Section 207 was rejected by the Conference Committee. The bill that
came out of the Conference, which Congress ultimately enacted, contains nothing
comparable to Section 207. Congress clearly made the vessel owner/operator, rather
than the holders or any affiliates of the owner/operator, liable for vessel spills.
1653(c). Congress' rejection of a specific provisions before it that would have made the
holders liable for vessel spills is relevant to interpretation of 1653 and shows that the

statute as adopted was not intended to make the holders liable for vessel spills. $§£
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|. Standard£il£& isgfiY, 24 U.S. 87, %6, 24 S.Qt. 333, 337 (1934); Heming v,
Hawlceve Pearl Button Co,. 113 F.2d 52, 58 (8th Cir. 1940).

LDW44/cas January 30, 1992

1 As successors to the original holders of the federal right-of-way for TAPS,

Amerada Hess Pipeline Corporation, ARCO Transportation Alaska, Inc., BP Pipelines
(Alaska), Inc., Exxon Pipeline Company, Mobil Alaska Pipeline Company, Phillips
Alaska Pipeline Corporation, and Unocal Pipeline Company, are the present holders of
the right-of-wa?/ grant. These common carrier pipeline companies own the pipeline and
have chosen Alyeska to be their common operating agent.



Congress and the State of Alaska Impose Liability and
Financial Responsibility for Tanker Discharges Upon Vessel
Owners and Operators, Not Upon the TAPS Owners and

Operator

* The COC recommendation that "[t]lhe Trans-Alaska Pipeline
System ("TAPS"™) agent should clearly maintain the duty to control
and remove pollution within state boundaries related to the
transportation of TAPS crude oil" relies upon an erroneous legal
opinion.

* The responsibility of the owner/operator of a vessel to
respond to vessel spills, and to pay for the cleanup and damages
related to such spills, is well established under federal and

state law:

*x AS 46.03.822 (owner/operator of vessel [liable for
all public and private property damaged from oil spills);

** Clean Water Act, 33 USC 1321 (owner/operator liable
for cleanup of oil spills, including cleanup costs and natural

resource damages); and

** Trans-Alaska Pipeline Authorization Act, 43 USC
1653(c) (owner/operator of vessel and Trans Alaska Liability Fund
liable for damages caused by vessel spills) .

* Under federal Ilaw, the holder of the pipeline right-of-way
for TAPS is only liable to control and remove pollutants where
"any area within or without the right-of-way or permit area
granted under this chapter is polluted by any activities conducted
by or on behalf of the holder,...." This subsection is
inapplicable to vessel spills absent evidence that the spill
occurred as a result of activities conducted by or on behalf of

the holder of the right-of-way.

* None of the seven pipeline companies th" . own TAPS, or
Alyeska which operates it on their behalf, 1, operate, or
charter tankers; nor do they manage or control t.."m. In addition
to the numerous legal and constitutional challenges this
recommendation invites, it makes no practical sense: Congress has
already imposed liability and financial responsibility for tanker
discharges upon owners/operators; so has the State of Alaska.

* Also, the state and federal Right of Way Agreements, executed
in 1974, did not alter this scheme and did not 1iImpose upon the
holders of the right of way the responsibility to clean up oil
spills from tankers in trade with the Valdez Terminal. Rather,
both the contingency planning and oil spill response provisions of
those agreements impose obligations on the holders only with



respect to spills from the pipeline or from the Marine Terminal
facilities.

* An internal State of Alaska memorandum written prior to
pipeline start-up acknowledged that " [t]lhere 1is no legal or
stipulative requirement for Alyeska to clean up oil 1in Prince
William Sound. Their Contingency Plan for the Sound (i.e., beyond
Middle Rock) has been volunteered " Memorandum from R. Bayliss

to J. Reinwand (January 13, 1977).

* The 1issue of whether Alyeska has a duty to contain and
cleanup crude oil spills within state waters has been raised in
the Exxon Valdez litigation where it will be resolved. The very
fact that a request has been made to "clarify"” this alleged
responsibility reveals the proponents®™ wuncertainty 1in their own

arguments.

* In COC"s public meeting on January 31, ADEC testified that
there is no confusion regarding who truly bears this
responsibility in Prince William Sound: "we know who the plan
holders are, we know who the responsible parties are...." An

attempt to 1inexplicably shift that responsibility to pipeline
owners who neither own nor operate crude oil tankers would be
unlawful and fundamentally unnecessary. Congress®™ and Alaska“"s
comprehensive oil spill response laws already place responsibility
for tanker spills upon vessel owners/operators.
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RECOMMENDATIONS

OBJECTIVE
The Citizens' Oversight Council, as required by the Legislature, has reviewed
the entire subject of response action contractor civil liability and the status of ail
spill contingency plan holders. The Council's objective in formulating
recommendations is to assess the adequacy of the current laws limiting liability
for oil spill response action contractors and to propose, where appropriate,
alternatives that further the public's interest in a timely and reliable response to
an oil spill.
EVALUATION CRITERIA
The Council first analyzed the liability laws and the realities of spill response in
Alaska. Whenever the Council identified a risk that there might not be a timely
and reliable response to an oil spill, the Council considered various options to
ameliorate that risk. The Council was guided by the iollowing criteria in making
its final recommendations:

* minimizing interference with private choices

* providing incentives for maximum best effort in response

* allowing for adaptability for regional and unique circumstances

* achieving maximum shoreline protection

* offering administrative efficiency

* assuring clarity and consistency in standards

* assuring reliability and responsibility in performance
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HB 196, SECTION 11, REPORT
OIL SPILL RESPONSE ACTION CONTRACTORS
RECOMMENDATIONS, continued
page 3

RECOMMENDATION #3: A certification program should contain minimum
professional standards for response action contractors and direct DEC to
establish the criteria by which it can readily assess a response action
contractor's capability to perform as stated in a contingency plan.

Problem identified: There is currently no professional standard set out in
the law for the actions of oil spill response action contractors. Normally, that
standard would be provided by the basic negligence standard for evaluating
conduct that leads to injury. If response action contractors are relieved of the
liability that attaches to a failure to exercise reasonable care, there is concern
that there will be no incentive for the contractor to take the precautions and the
care that it normally would.

Rationale: The Council believes that a professional standard should be
incorporated into the certification program in order to provide an incentive that
contractors maintain the quality of their performance. DEC should establish the
criteria by which to certify response action contractors for minimum standards of
personnel training and to verify the equipment, services, and response
organization that the response action contractor offers. This will result in: a level
playing field for standards; a means to assure that response action contractors
will be able to perform as set out in a contingency plan; and a baseline of
generally accepted professional standards and practices.

RECOMMENDATION #4: A certification program should authorize DEC to
maximize coastal protection and to enhance regional response capabilities
through response action contractor certification.

Problem identified: There are substantial regional disparities in spill
response capabilities, limiting effective response in parts of the state.

Rationale: If limiting liability is to have the benefits of encouraging
improved response, there should be a more proactive approach to using those
provisions well. Through the response action contractor certification program
and DEC'S contingency plan approval program, DEC could approach response
in a broader, ;jgjonal approach rather than piecemeal, individual contingency
plan bas’r. This would enhance the most efficient use of response resources
and reduce the agency's administrative burdens, as well as assure that regional
differences in response needs will be fully addressed.
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RECOI\/II\/IENDATION #1: The liabilit standard for ol sgrll [esponse action
contractors ay be limited to gross ég lgence or intent sconduct, with
certain conditions that ensurea relianlé response.

Problem identified: There s a fear among esponse action contractors
that they face serious otent]al liabylit for their (a tions taken in response to an
or| spill ana, conseque tly, ey will riot respon

Rationale; The Council foynd that there is a public benefit in avoiding
any det errence of spil response due to fears of potential liability. The Cauncil
also be reves that there i a public bene it rn en oura rnﬁ more coopera tively

hased pooe response efforts. These goals can be furt ered in part, through
limited atirlr rovisions provrded er are conditions in place that do. not
t 10 reduce the quality of an ail spill response. These conditions

allow th } Hn
are set forth below.

RECOMMENDATION #2: Professional response action contractors should be
certified by the state.

Problem rden ifled: Response action contractors serve a vital function in
oll dsprII response. eh t, the state urrently has no means to verify the capability
the caBacrty of these contractors 0 perform.

Rationale: As the re rrements for ol sprII preparedness have
increased, contrnqencypan olders have accor rnol increased their reliance
up on resp onse ac ron contrac 0rs to demons trate to tHe state that th
con rngen%pan holders have access to equipment and personnel 0 res ond
to a spill. There must be a means for the a?encPr evaluating con fingency ans
to verry that the response actron contractors refied upon in con Ing enc 6) lans
are abIe to res ond urrn% he implementation of any particular con rngenc

r‘men nvrronmental onservatron shopld be authorizeqt
romuchr ations to develop a certl rca ron program or response actron
contractors. Res onse action ¢o tractors relied upon gcon rngency plan
holders fo demohstrate com liance with e Uipment an ersonne
preparedness re% uirements must be certified In order for he cont rngency plan

[prove [of essrona response action contractors must pe |
compliance with certification provisions in order to be afforded liability limits.



RECOMMENDATION #3 A certification Iprogram should contain minimum
rof ?sronal standard s for response action contractors and direct DEC to
stablish the critera Ywhrch It can rea dyassess ares onse action
contractor's capability to perform as stated in a contingency plan.

Problem |den |ed There is currently no professional standarp eh
the law for the actions of ol spi IresBonse action contractors. Normally, t
standard WOUd be provrded ythe asic neglrgence standard for eva uatrng
conduct that leads to |njur?/ ['response action contractors are relieved of the
||ab||| h/ ha at taches to"a failure to exercise reasonable care, there is concern

thiere will be no incentive for the contractor to take the precautions and the
care that it normally would.

Rationale: The Councrl believes that a rofessronal standard should be
mcorporated |nto the certl |ca |on program In o derto provide an incentive that
contractors maintain the quality of théir performance. DEC should establish the
criteria b Whrch to certify response action contractors for minimum standards of

personn trarnrn andt verity the equipment, services, and response
organrza (f g at the response action contractor offers. This will result in: a level
playing field for standards; a means to assure that response action contractors
will'be"able to perform as set out in a contingency plan: and a baseline of
generally accepted professional standards and practices.

RECOMMENDATION #4: A cerification rprogram should authorize DEC to
maximize coastal protectron and to enha ceregional response capabrlrtres
through response action contractor certification.

Problen identified; There are substantial regional drspan les in spill
response capabilities, limiting effective response in parts of the state.

Rationale: If limiting liability is to have the benefrs of encouragrn
improved response here should e a more proactive approach to using those
grovrsrons well. Through the response action contractor certrfrcatron program

contin ency lan a pro pro ram, DEC p a prpach [esponse
I a broader, reg| naI a roac er h |ecemea individual contingency
plan asrs Thrs would hance he most efficient use of response resources

and reduce the agency's admrnrstra tive purdens, as well as assure that regional
differences in res onse needs will be fully addressed.



RECOMMENDATION #5: Certified response action contractors must be
subject to all orders of the state on-scene coordinator during an actual or
threatened spill response.

Problem identifi fpd The state currently has no mean? to ensure
performance of acntrca response action contractor. CurrentY Berormance
e urrementsp e[su bject 0 pnvate conractual agreemen etween

contin enc y plan holders'and re ponse actron contrac 0rs. The state |s neither
a part¥ 0 nof reviews. those terms. T e (p ore, W |et e cont mgenc pan may
on it ace offer sufficient equrpmen and personnel to_handle ere rs no
means to ensure that the equipment and personnel will indeed be deployed.
This problem could be exacerbated if liability limits are granted.

Ratronale In order for a contrnrfrency plan t o be a relrable documen
rather than merely a re uaoX formality, there must be a u}p erorm by all
the key participarits of d contingency plan. [t 1s appropna att ere be private
contractual arrangements between ‘contingency plan hold ers and respon e
aptron contractors to maximize the choices and to allo rpnva e opera ors to
llocate dutres an responsrbrlr les nvatel%amon selves. “However,
there must simultaneously be a means for the staté to drrec t actual freld
performance ofa response action contractor relied upon in an a prove
contingency plan to preven dangerous response deIaYS or failures to perform
g)nlyfrtesponse efforts meeting this duty should obtain the limited liabili
enefits

RECOMMENDATION #6: Certified response action contractors should

respond when directed bY the state on- scene coordinator, Jo mystery 3r orphan

s llls, except that regron cooperatives will not be required to respond outside
their region' of operation

Problem |deni ified: There are freg tIys ||I vvhere the responsible
party cannot be readily identified or forced to respon

Rationale: Once the state has Tertr led a cadre of 8ro essronal orI s(prll
responers and provrded them limited liability, those resp nders should
available to respond to spills when it is in t he ublic interest. The state would
guarantee reimbursement for reasonable operatronal eXpenses.

/0



RECOMI\/IENDATION #7. The Trans-Alaska Pipeline Sys 'em ("TAPS") 9
should clearly maintain the duty to control and remove pollution within sta
boundaries related to the transportation of TAPS crude ol

Problem ident fred There has been a substantial increase in spill
response reparedn SS or he TAPS anker traffic In Prince WrIIram Sound
?rn em r<xoh ez srfr However, for reasons which apBear to relate to
earo rabr or ri)oten a damaﬁes duet o s llls, there has heen a confusrng
juggling of the parties who actually beart e egal re onsrbrlryfors
response effort The result Is a commendable supply of equigment and
personnel but very little, if any, clear duty to deploy 1t

. Rationale: The Tranf Alaska Pipeline Authorization Act Iprovrded that
arties responsible for a spil related to TAPS are srrctly Irable ordama es.
owever ongress separatey rmposed upon the pipeline right-of-way holders
e duty o respond Bvo lution. Congress” goal was to eIrmrnate uncertarnty n

crit |c | Initial response Without necessarily rcrng the responder to

srmu aneously cqurre a|| llability for he damages resuI rn%from that pollu jon.

Alyeska Pipeline Seryice omrbanP/ the operator or t PS and has also
been desr nated by the pipeline right-of-wa ho ders as heir agent.

Accordingly, Alyeska submitted for years contingency plans for'spills throughout

the pipeling, including in Prince Wifliam Sound.

er he Exxon Valdez spill, Alyeska has aken the Posruon that it will not submit
?r hold a conting encri< lan, bu rather Is a voluntee restponse ac lon contractor
or spills from the tankers. For many reasons recited to the Council in public
commen Axeska S srgnrfrcantly drﬁeren from other response actron
contractors lyeska's self- enomrna ron asa response ctron coptractor has
e sulted in the anoma% that the. cen ral r%ure for r%sponse eska, whrch has

ihe resrl)onse e%urp ent rndrrec z \}J Part he st te¥ has no legal

oblr atron 0 respond’to.a sp || How er well- entoned Alyeska may b€ In its

plans 0 respond, there is rnsu ficient assurance for the pub Ic t hata response
will occurand hat there wi be no confusion eneratefr rom A es a's
mandatory 72 hour han oﬁo he re gonse he spiller or co |ngenc
holder. T erefore In order to maximize effective resﬁ)onse In a_req }; ave
risk, the Council believes that Alyeska, as the operator of T ould have a

clear duty to control and remove pollution related to TAPS crude In Prince
William Sound.

I
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HB 196, SECTION 11, REPORT
OIL SPILL RESPONSE ACTION CONTRACTORS

. INTRODUCTION

The 1991 le rslature R]assed Ch 92 SLA (known as HB 196%whrch limits civil
liahility for acts and q rssrons o or| si)rl response action contractors. The terms
o the Ie rs atron ex Ire June 3 In order to determine the best policy for

gter rsaio on this | rssue he Le\%hsl%ure directed t g Crtrzens

v&rsight Councll to ]prepareareport on erfurther modifications fo the
aws are necessar e egrs lature also directed the Council to rnclude in the
regor an analysis o whether the present state Iaws that authorize contingency

holders td contract with resp nse action contractors to carry out

contrngency plans are adequate to protect the public when an dil spill occurs.

l. REPORT METHODOLOGY

The Citizens' Oversight Council's role in preg arrng this report is to assemble

and provide the Legislature with the information If needs to fully consrder and

balance the substantial interests on all sides of IS rFsue Sh ortey

Governor signed HB 196 into law, the Council iaentified the cor research

iSSues. Those Issues are set out in ARpendrx A. Those Issues were reviewed for

completeness and accuracy Rrrorto the. commencement of research by many of
Ig:j;rou s and rndrvr?uals which Rartrcrpated in the discussions of HB 196

durr g the 1991 legislative sessio

Originally, HB 196 carried a fiscal note to cover the costs of the research and
report Preparatron The fiscal note was vetoed Consequen Iy the Council
requested assjstance. from others to preo/\a}ret e resegrch database. Assistance
was, generously. provrded by the Prince Wiliam Sound Regional Citizens
Advisory Council, Cook InItRegluonaI Crtrzens Advrsory ouncil, Department
of Environmental Conservatron esoro Alaska, Alyeska Pipeline’ Service

Com any, Natronal Wildlife Feder datron and various legislafive staff ember]
All'groups participating in the studies agreed upon the met odology or eac
repOrt to ensure consrstenc and ob ectrvry n prepara jon of t e researo
databafe After the researc pro!eeos reports were submitted t (o o]unorl the
Councl Prepared aerrmma l}/ ach report (set out in Appendix B). The full text
of each report Is available upon request.

Council Members
Harry R. Bader, Fairbanks * LeoJ. Hannan, Anchorage ¢ Kathryn L. Kinnear, Kodiak
Gary P. Kompkoff, Tatitlek ¢ John H. Lucking, Jr., Unalaska
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anrnally the Councrl had Pr étnned to assemble an a vrso panel to assrs it in
anayzrnd ne in ormaf(on a velonrn? recommen |on Unt rtunate due
he exlra fime It too oasse Iea he re uisite ackgroun ma erjdl, it
was not realrstrc to underfta ea pane anal srs stea %e Council conducted
a ublrc mee n eec? erenced to 9 site fook E (f mment onth
ISSUes. g ration or hrs meetmgS the Coun provide fu g &es of a| the
researc pror cts e ? ? 9roun whrch hadt o date part rcr at
researcn Council also sent'a direct mailing o ap roxrm 100 groups or
In rvrduals vv 0 may have an Interest in t hrs Su UJ he m included
notice of the public meeting and a copy of the summary of each of the research
projects reports. A summary of the comments made at'the Council's meeting Is
attached as Appendix F.

Although many groups and individuals participated in the preparatron of the
research projects, the views expressed in this report rePresen solely the views
of the Citizens' Oversrgh t Council. By widel drseemm Ing the rese rch
materral the Council opes that othér groups will similarly express their views
to the Legrsla ure and that a tuIIy rnformed policy discussion will ensue.

lll. LEGAL FRAMEWORK

This sectron will brrefly describe how Alaska law aIIoca es Irabrlr P/ for dama es

cause 1y]an oll spill.”It will also address who bears th espond

ofl spi rs IS.an rm ortan t distinction because the duty o res ond to and

bae an or s il doe no necessanly fall solely on the same partres

res\})onsr le or payrng damages for myurres catsed by an oil spill. The federal
ernment, throughout |ts various acts, also makes & distinction among parties

Wrth a duty to remve pollution and parties with a duty to pay for the damages

caused hy that pollution.

A. STATUTORY LIABILITY FOR DAMAGES FROM OIL SPILLS

Alaska law impases strict liability for the release of hazardous substances under

AS 46.03, 822 Strict Irabrlrty means that the persons designated as responsible

for the SP have a duty 0 Compensate hose damaged by the spill without

p vr hat the spiller failed to use reasonable care The ratronale IS that those
rtrcr|oate in the handling .of oil owe a duty to the public to exercise

exce tional care hecause the Tisk of harm from’a release 1s so high.

Under AS 46.03. 822 those liable for damages |nclude most parties connected

wrth the, ownership, orage transportation, or disposal of the oll. For instance,
arties res onsr le for damages following an oi SRI” from a tanker could

mc de the ow er of the oil, the gwner of the tanker, and the oper tor of the

tanker. In theary, a response action contractor could be strrcl liable although

AS 46.03. 822gb provides that the responsrble partres are also Ir ble for

damages caused hy a response action contractor responding to the spill. A

46, 03 22 (g% furt hersates hat althou%mhable parties may allocate fhe duty to

Paty damages among themsel ves, Inde rrcatron agreemeénts will not relieve a
iable party from liabflity or provide a defense to a damages claim.

I



In 1989, the legislature enacted AS 46.03.823, which provided that a res onse
action pntract I responding to haZﬁrdous substance spills |nc|ud|n%

only liable tor amalges causeq hy the response action con actor's 9 gence
ross neglrgence of Intentional misconduct It the response action con a

cts in accordance with 9enera||¥ accept ed protessro al standards. T

relieved the response action contractor from the burden of strict Irabrlry

In 1991 the Iegrslature \passed HB 196 further Irmrtrn the Irabrlrg/for resp n
action contract rfr volved In oil spill response. These provjsions, foun
46.03.825, Rrovr e that a response action contractor is not liable for civi
damages uhless:

a) the response action contractor would have been liable for the initial
release Under AS.46.03.822, even If he contractor had not peen car g/ p ouf a
response action Rn other words, a pary cannot be responsidle for a Spilland
then claim resloo se action confractor immuni cY

b) the response action contractor acted with gross negligence or
intentional misconduct: or

%c) the response action ontractpr without apgroval rom the federal or
‘ te 0 scene coordinator, Sﬂ stantially deviated from an ail spill contrngenc
R] Lprevrous y pp roved by the state when that plan was either prepare P/

ntractor for the responsible party or t he contractor previoysly agreed fo
]comrpywlr the terms of that plan under a contract with the parties reSponsible
or the' release.

The limitations on liability also do not a ply 0 actrons for personal |nJury or
death and for dama esi angble per 8 | pro erly not caused by oil. The
mitations only ppywrt in the Tirst 1f ys of t elease The parties

h

responsible for the Spill will be liable for damage caused yacts or omissions of

a response actron contrac rto whr th esponse action” contractor is not
lable sunsets une 0,19 2 ap rovisions of AS 46.03.823 will
again apply The full text of HB 196, including the provisions applicable after the
sunset IS Set out in Appendr X D.

An additional possible limit on the liabilit tresponders isfound at AS
9.65.091. This provides that dunng a declared emergency a person (pard or
volunt eer) who res ondsa the request of éi%overnmen gbu not at the
request of a private party) Is not liable for damages unless e e ponders
actions were intentional, reckless, or ross neg (%ent This |m|ta lon Is not
sub{ect to the same exceptions as exist 825, such.as not bernp
contrar o orders of the on-scen coordrnators and not involving persona
HUW or ean g Samarjtan laws sucE as this are rIreneraIIy premised upon
e fact that the good Samaritan has no obligation to ac

B. STATUTORY DUTY TO RESPOND TO AN OIL SPILL
GeneraII here are hree principal in erests or roles involved on behalf of

H ust rw} n. ol spill o curs: the rs%harger and/or others responsible tor]
the spill, the contingency pan holder, and thé& response action contractors who

/?



respond in the field. In some instances, these mterp ts could involve multiple
parties; in other instances, one party could serve all roles.

AS 46,04.020 re uires that a person causing or permitting an oil s ||I must
immediatel con In and cIeanu he s |II In ad ition, AS 46. 040 re urres
that oll terminal acrer/o erator an ve?se OWNers mus ave or |
contingency h) ns. TNos contrn%en(R/ éaans orm the vep/ heart 0

preve tion ‘and response in Alaska ontrngenc plan rolder is requrred
mplement the contingency plan. A

The duty to respond to an oil spill falls upon the discharger and all other partres
res onsrble for Fhe consequences of a spill. The gnma %dug owever, to p 3n
and to prepare for a spill response, and to ensur résponse is indee
implemented, belongs to the contingency plan holder.

IV. CONGRESSIONAL AND OTHER STATE ACTIONS

Much of the discussion about Irmrtrn% response action contractor liability stems
from the Ianrrrua e setoutint he Ol Pollution Act of 1990, The Oll PoIIu lon Act
provides that a person is not liable for removal costs or damages |n the course
of rendering assistance consistent with the NatronaI Con mgency an or as
directed bythe Presrden This exemption from Ira ity does not p/p gg
responsible party; éZ) a response under CERCLA; (3] cases invol per nal
injury or wrongful death; and (4) gross negligence or willful miscondtic

This provrsron has little le |s|at|ve hrs tory and was added into he Ac Iae in the
|orocess ?rs a Written explapation that expresses the ho(p

anquage would avoid possible deterrence of Spill response due to fears of
llabflity.” Congress authonzed states to adopt t herr own standards for contractor

liability.

The Coast Guard has only just begun consrdennrrr regulations to |mp|emen
PA 90 includin he re ponse a A n contractor provisions. In meetrn?
scuss e |ss es, the oasit Gua1 as sta ted that it will require a confingency
an holder to demonstrat as a contract for performance with any
res onse agtion contractor the holder intends to rely upon. In qrder to further
rovide sufficient assurance that the contractor will indeed perform, the Coast
uard is considering how to detrne in regulations what it means for the
President to "direct” a response and_how_that "direction” will provide autharity
over the response actron contract or The Coas Guard has also stated that it will
certify response action contractors to guarantee a minimum Ievel of capabrlrty

and éexpertise.

Srnce the federal language was passed several states have also considered
e |ssue large %( dueto the Iobbé( %eﬁ'orts fthe I\/Ianne Spill Response

orporation C), a nationwide Catastrophic spill res onse 0 anrzatron
estdh(hszhed b@ the Marine Preservatron Ass cra |0R R t\/?P members

are oil industry partrcrﬂansw 0 (p ){ ues hased upon he amoun of oil they
ship. MPA, in'turn, funds the operations of MSRC."MSRC is establishing 5
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pansa(laresponse centers, but has stated that it currently has  plans to locate

Generally, the coastal states consrderrng this issue have Jimit ed the liapility of
[espons actron contractors to gross negligence or |ntent|ona misconduct.
These states usuaIIy put some conditions On t ha liability limit, %uch as re urrrng
th the response ap jon conr ctor's actrmes be cons| éen with the natiohal o
e con Ingency p ans or wr th orders of the state or fe era on-scene
coordrn tor,”Four states (]Calr omia, Texas Wasr ton and New J rse
re uire that response action confractors e certif pre approve Y
ale. Three states (Florrda Loursrana and Sout Caro Ina) focus the liahility
||m|t on volunteers orh ? a\ctrnﬁ the request of government. OnyCarornra
imits the duratron of the liah X mrt(] 0 days with 4 npossrble ext ensron to 90
das None of t hesates imiting | a ity allow that limit o be ysed ift
gos ICElactor IS otherwise a responsible party or has a duty to mitigate t he effec ts of

V. RESPONSE ACTION CONTRACTORS OPERATING IN ALASKA

As Alaska's requrrem(ejnts for sgrll preé)arepness have increased, cantingency
pIan holders have had to |ncre Ir reliance upon resp onse action
con ractors o to achieve as te of readrness Contrnr{rencr an holders |nc|ude
e antic lﬁate services of response action contractors in the con Ingency plans
ysub It for appro ar] In or ergassessﬁe uties owe lﬁ/t 0S res nse
ction contractor a oS, an cons of mrm H a R/ tions
take In responging to a spill, 1t is important that the difterenit kin so

responders currently opera ing In Alaska be explored.
A. VOLUNTEERS

Volunteer res onders are unpaid mdrvrduals or %rougs which assrst durrng spil

res onse They are otherwjse unconnected with the business of fransporting ol
ﬁrovr mg response services. Their role In response i very limited and

ge erally task-specific.

B. PROFESSIONAL INDEPENDENT OPERATORS

Professjonal mdependen operators operae entrrely |nde endently from the
parties forvvhom hey provr e services. T P/S z?h) urﬁment materials,
ersonng and services through contractual arrangements with cont rn%enc
holders or responsible parties. The contrac re erther prearranged in he
contingency plan or entered "on the spot The independent lperators may be
busingss mterests (iny nops forms, such af corpor tions, ,o tnersh /ps sole
Eropnetors Ips) or “paid volunteers". exa Apesa
nvironmental Services, Inc.. Martech USA, Inc.. and Chempro

The |nde endent o Rerators have no common ownershrB or managemen t with
their clients, the cq trnogeno}/ Ean hol ers and responsr le par Ies. hey are n
otherwrse engaged In ol Industry activities (eg., production, transportaion, etg



The arrf not con mgenc Ian holders In their own capacit |es nor are Fheg

otential respons|olé parties. When these operators participate in the
Pesponse gn oll sprt? they do not control or direct F[t)e t?re?reld response.

Generally, th é{)ro fessional rng Pendent operators will r vrde servrces in all
ar as of the state for spills of h petroleum products azar ous
subs ances Thelr participation hn resPonse rs]governe g|t Jherr lorrva
contractua arrang men tS with their clients, There IS su stan versity in the
terms of these contracts. There may even be substantial differences in the terms
one response action contractor nedotiates with different clients, Most of the
contracts require indemnification (e., the client must bear liability for response
action contractor conduct causing damages some for the response action

con ractors negligence, others for the res nse action contractor's gross
negligence. Most contracts do not s ecrg grecrse services to e Jaerormed
orr?er Or} Lre(clrltéenan agreement to povr generic services when invoked by

C. INDUSTRY SPILL RESPONSE COOPERATIVE ORGANIZATIONS

This category consists of organizations formed and frnanced g rimarily b}u

contrn e gPan holders and potential or frl responsrti r? ties, suc as oil
terminal facility operators, The or anrza lon Aas a Clean Seas

serving onsh ore and offshore Noith Pe oll and gas devel opment Cook Inlet
Spill Prevention and Response Inc. ("C SPRI" - servrng Cook Inlet), and
Southeast Alaska Petroleum Response Organization (SEAPRO Servin
sou&heast Alaskag are formed t rfool resources to enable contingency plan
requ?rrg nt% nr{tsore conomically comply with the state spill response

These industry Eprll response orgﬂanrza jons ake different forms, but whatever
their structure err de sronmakn IS contro herr members CISPR
Incorporated an IS mem ers no aII of w om are ol rn usr e ate vote on
aﬁn gnement ecisions t rou(r); a ard Directors. Rr's employees,
Including its management, work directly for CISPRI rat er han CIS RI'S
members. ACS rs an unrncor orated partnershrp or jornt venture of North Slope
oll_industr o erators, ACS h as its own mana emen empooyees who work for
CS rathér than for he industry members of I spill response
neither CISPRI norA ngage in any other orI relat ac vities (eg.,
production, transportation).

These .organizations respond predomrnanl wrthrn the eographrc area of
operation-of their members or spills of the types of Rro ucts handled by their
members. ACS and CISPR dependrn? upon who e spiller is, sometimes
control and sometrmes assist In the field reSJJonse actions for some genod of
time. SEAPRO assrss more In assemblin esponse e%urﬂmen
contrac ual arrangements these organizafions have with their members are
generally detare an soPhrstrca . Contract terms with members include
P%vrsrons for rndemnA ication of the resgo se cron orga nrzatron for any
anility it acquires and a requirement that the client maintain insurance



sufficient to cover some portion of the response action contractor's liability.
CISPRI, for instance, requires its members to show at least $10 million in
insurance.

D. INDUSTRIES" OWN SPILL RESPONSE OPERATIONS

This ¢ tepor of res onse action con ractors IS CO gnseét of the oil industries’
own effor ﬁrow e spill response or|s own or related activities which could
result In 0|| spills. The chief example is Alyeska Plpeltne Service Company.

Alyeska was formed by seven pipeline companies, all sub5|d|ar|es of paren oI
comﬁ)antes to be the agent for these companies in oPerattng the Trans-A af a

eline System (TAPS). In 1974 Con ress passed the Trans- Alas a PIR ne
Authorization Act (TAP A% which sot out the terms and re uwemens for the
construction and operation of the TAPS. The TAPS operators also d eveo ed
rtﬂht -0f-way agreements with both the stzﬂe and ederaI governmen The Act
and the agreements set out the terms and conditions upon which the TAPS
right-of-way holders may operate.

Altho hAIyeska calls its %elfaresponse action contrae or or a "volunteer" ﬁsee
AI es etero Novem ? in ;Frowdtn ﬁf [eSPONSE SErvices |
Prince William Sound and Port Valdez, Alyeska differs from t he other categories
of response actton contractors in manP{ respects AI eska, unlike the
|n ependent 0 erat%rs or {ndustr Spl response or antzatlons IS not a
parate entity established to co duct orp rform some facet of spill res onse.
yeska S, fuII engaged in other aspects of oil industry activity, as well as
operat |n its respoqse services activities (called "Ship” Escort | Response
essel System" or SERV "). Alyeska, also unlke the other types of
respond ers IS a contingency plan holder itself for its own activities along the
pipeline and at the Valdez Marine Termtnal Because of these act|V|t|es
Alyeska IS also (agatn unlike the other categories of responders) a potential oi

spiller

In its current arrangement with the oil tanker owngrs and operators calllng on
the \aldez l\/lartne ermtnal Axeska has required detailed, complex, and

hlstlca ed conr cts hefore ges ka will res\ﬁon %a égtl Onceacon rac S
s Alyeska, il resgond as 4 contractor, within the S|9nated contract |

ts to a spill in Prin |I|am Sound (to Hinchinbrook Entrance) or {0 asP
HPor t Vald |%ora tthe ter rha Aeye(sk%s response. in the Sound 1s |m|t% 0
the initial 72 hours, after whi anas over the spil| resPonse the
Plller At the Valdez Manne Termma Al eska holds an oll spill cont mgencY
plan for resRonse However, in that currenit plan, Al es ka states that "a Spill from

a tanker is not.the responsibility of Alyeska," but that Alyeska will provide
response services solely as a responise actton contractor

AIIyeskas contract to provide spill response services for tankers transiting

Ince William Sound' include several noteworh Prowsmns not found i the
contracts of ot her types.of response action contrac ors Firs Alyeskas contract
is the only one to explicitly limit response services to an expressed time (the first
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72 hours). Second Alye é contract ma be terminated_on ého‘ natice (i.e,,
no servrces may be ovr for several sed reasons. Third, Alyeska req uires
a bond In excess of 1 brllron from the ankers forwhrch It Provr €s servrces

d fourth, Alyeska i response action con ctor 1o require co
|ndemn| |catrohl from fab? [y d/r ﬂ e tanker owners arPd
S

itS Qwn actrons rom t
operators, including from its own failure to perform.
As of Januarg 1992, six companies have res onse action contracts with

eska for nkers E;;Jeraung in Pnnce Willia Sound Arco Marine, Inc., Exxon
Prr&g Compa hipping omﬁ)any, U.S.A. Chevron USA,
ada Hess C oratron and Tesoro Alaska Pefroleum Company. Each of
ese companjes, r urn as agreements for spil response with tanker owners
or operators. Approxjmate 51 ankers visit the Valdez Marine Terminal on a
routine basis. 1 tanker cont %ncy pans o cover these 5] tankers have been
conditionally approved by the Department of Environmental Conservation.

Exxon Shipping Company, Arco Marine, Inc., and Chevron U,SA hoId the
contingency plans for tarikers they own or operate. The remarnrng cont mdency
lans 3re feld by tanker qwners or operators. Al of these plans re g on Alyeska
s the rnrtral re?] onse action ¢ontractor by virtue of Ayeskas res nse action
contracts with_the six comRanres listed anpve, For exampe rg Ing
Company, US.A, entersr 0 a contract with Alyeska tor A eska o be
resp nsé action contractor for tankers chartere by BP Ql Shrpprn? BP Oil
hrpprng srmutaneously enters into a contract with the tank vesser owner or
o era o7 jn whrc(h BP Ol Shrgprng a%rees to handle sgrll response or that tank
vessel, The vesse owner of oP rator submrsa ontingency Pan Tor state
\a}o roval th esrgna es Ayes a (through zes a's 1es onse action contract
BP Or S | gr ?asr pnncrg respons ?n contractor for the first 72
ours foIIowrn spll fter 72 hours, either BP Oil Shipping oracombrnatron
of BP Qll Shrg ing and the tanker owner or operator assumes cont roI of the spill
response. A charf se trng out the Prince William Sound tanker contingency plan
coverage is attached as Appendix E

VI, THE EFFECTS ON DAMAGES RECOVERY IF RESPONSE ACTION
CONTRACTOR LIABILITY IS LIMITED

In order to de termine whet her Irmrtrn[g re sponse action contractor liability is

tPO icy, It IS necessary o look at'the effects such a limitation would have on

r njured parties to recover damages_and on the public's ability to

count on an e ective and timely field response. This section of the report'wil
analyze the effects on damages recoveries from each category of responder.
The ‘next section will address, the effects on the field resporise: The Council will
discuss the benefits and detriments to limiting liability and” suggest solutions to
address the detriments identified.

A. RESPONSE ACTION CONTRACTOR FEAR OF LIABILITY

All ca Hones of resPonders have the same theoretical ex osure to, liability.
Under the common faw, response contractors have a duty to exercise
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reasonable care S0 as not to cause mgurz to anothert hro ? the confractors
e

own actions. It the contra? or dges not exercise the level of reasonanle care that
a reasonable nerson w V under the crrcumstances and if th ontractors
actions cause fores eal lable for th e damages It

e injury, the contractor |s _
causes. This is th asrc nedlr ence standard In law. There 1S some Speculation
that he con ractor could even, under some crrcumstances have a duty to
comP te |nw]red &)grtres without regard to fault (strict Tiability), but to date no
court has held e the case.

Under AS 46.03.823 S the liabilit J limit law in place before HB 196 anot] which will

again be in effect on }/ unless new legislation is passed)

ontractorwrll be ljable or an netﬁnr ence, gross ne Irﬁence generally hoquh

o]as recklessness r intent] conduct. A perso cIarmr g neg 8ence

t e contract r would ave to show that the contractor did not act’in accordance
enera acce ted pro essronal standards and practices, A contractor who

oes not ollow a response plan of a governmental arder could be held strictly

lable for damages resulting from the Contractor's activities, even if there were

no showing of Negligence.

nder HB 196 (AS 46.03, 82562 the contractors would be relieved of even the
uty to act wrth reasonable care dunnP the first 15 days of the sprl because they
would only face ljability. for %ross ngt% gence or Inten onaI mrscon uc unIess
the contractor substaritially deviated Trom an appraved cont rngencY plan th
the contractor prepared or agreed to adhere to under a contract with a
responsible party.

B. RISK OF REDUCED COMPENSATION TO SPILL VICTIMS

Under all of the three Provrsrons of law just descnbed the partres responsrble
for he S |II retarn liability for all damages caused by the, spil, including those
caused by the response’ action contractors. However, it is conceivable that
mgured parties could be left uncompensated bwrmrtrnﬁ liability of response

tion contrﬁctors There could be a scenario Where the responsrbe arties
could be unknown or |nso|ven and the ne%lr gence ofa response action
contractor could cause amafge orwhrch there would be n one to r}%rovrde
compensatron Although he ederally created liability funds cff er S0 e measure
of relief for maured Par les, those Iorocee Ings are cumgersome length ﬁ% and
may not provide full compensation because™of the need to spread ouit the
avarlable funds to all those injured.

Ont he[ other hand,_both sides of thjs argumen ttend t ? have gredomrnan J
speculafive fears. The con ractors fear extensive liab yexp sure by virtue of

erely ouchrng sprIIed oll. Victims fear that no one will"be around
compeénsate them if some LPartres have herr liability limited. Neit aer fear has
been realized in actual court actions.

Response action cantractors have not been held IrabIF for herr outine
response actions. For victims, the, circumstances are few wnen the response
action contractor's negligent conduct will cause demonstrable damages
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separate and distinct from those dama es ca seﬂ by the spill |tseIf and when
there are no other responsrbe par les ay the dama es The lack of
comoensa jon to victims hrstonca dy stems from the respo sioje oartres

nt gu lation of the courts to avoid’ payment rather than from limiting the liability
of response action contractors.

C. BALANCING LIABILITY AND COMPENSATION CONCERNS

Since hoth liahilit and damage fears are based upon. hypothetical situations, it
may be more Instructive to Iogk atah ¥ IrabrIP IrmyIO rovrdeﬁ n Iaw?or
other persons engaged in srmrlar eme genc Qpe atrons For Instance,
a| hough the law 1s, not entire ry clear on this subnrect firefighters and olice
officers retain liabilit tor thel conduct In impl en It cn |caI decrsr ns While
there. may e immunity from lia rrtly ansrn rom q de s%n to undertake a
certain response exercise, the actual Implementation of that decision must be
undertaken with reasonable care or Irab It coud attach. | response action
contractors are nat held to the same degrée o care as others in implementing
thejr response activities, t here is the 1isK that there will be less incentive to
maintain’ equipment and drill personnel than there might be if there were a
consequence for that behavior.

The guestion then becomes whether there is a sufficient Publrc poIrc gfarn from
providing an, increased protectron from liability to justify treating oil E
responders in a manner diff eren from other emergency responders the
volunteers and independent operators, there is no com elrn% reason to have

3%6 even h §othe IC QP ansko acquiring liaoili ﬂama es .
ause sgr cause yare otherwise unconnected with ctions
at led up to However there IS, good reason to expect them to per orm
he services they oﬁerwr a degree of Care so as not to exacerpate the
situation and because they holdthemselves out as professionals.

Many of the objfec lons rarsed to limit mg the liability of res onders reaII cente
on the nature of the particular responder. For instance, responders that are
connected through_commingled management or finances wrh contingency pIan
holders or responsrble partres often rarse the most concerns. There is"a fear that
there rs a corPora e shell game' bernq 8 layed to hrde assets This is a concemn
the mdfu g %peratrve organizations and with the In ustnes own
res onse efforts. The cooperative organizations are general y a collection of
share response assets ratner than dnother realistic “pocket” from which to
draw damages. Although the cooperatives' liability fears may he speculatrve
hose fears could de er them from entering into résponse opeérations. The
broader public benefit may come, therefore, from encouragrn% the more
cooperatively based response efforts, centralrzrng Il resP se, Settin
Per Qrmance standards 0 assure a cert arn level Of ‘d)rofess onalism, an aIso
equiring the coop era ve or anrza lons to respond to "mystery” s rls In their
g Ig IC areas of 0 era ia tthe drrec on of the federal qr state on scene
dinator. This is a par rcuIarY useful goal In those areas of the state where
gor rese{Jonse preéaare ness Is lowest but spill risks are high, such as
outneast and'the Aleutian chain.



These t pes of joint eﬁorts could amass more e%urpmae anpt re?pond more
thorou han he current system of re| mg upon Iindividual spillers or
contrnﬁenc plan holdeys to pqurre sufficient esponse eﬁ]urp]ment anpt grne
gerso nel o respond eﬁec tively. Providing some elref from the fear of lia rIrtY
ould avet e benefit of encolra rnﬁ]the formation of pooled re]sponse efforts
rs{prlls of unknown 0 ? In areas currently not we pro ected. It

\ er(p S reduce the Insyrance rates or such operations and t hereby
rea ocate nas or equipment an personnel.

The industries’ own response efforts cause the most concern in the discussion
over limiting responder liability, Unlike the cooperatives which have some
autonomy (in different degrees), from he responsiple parties, this type of
responder is virtually indist rngurshable tg the public from the responsrble jarty.
The corporations law allows members of a unified ac rvr ty, such as rodu nﬁ
and fra sportrn oil down asrngl prpelrne tg divid e he responsrbr res of that
ac rvrt?/ Limiting responsibility for breaches of the, sahe handlrng oil along the
corporate lines dra n amon those Rartrcr patin at common ac tivity
conc% ns many people, (partrcu arl p terftially harmed brpa reac of

andIrn Nonethel hat nrfr Interest in the commo ac |vrt
con ucte ;/ he varius Industry participants does not, in and of itself,

rveI?/ affect the ability of an rnljured arty to recover damages in @ manner
dr erent from the other cI sses of responise action contractors.

In summary, the Citizens Qversight Council believes ha here IS at least
otentially @ public benefit in avaiding any det errence of sp]rl re?rponse due to
ars of potential Irabrlry ty. and In enco rag (I; pooled response efforts. These
oals can be furthere in part through Nimited Irabrlrty provrsrons wrthou

Eartrcular designated time Timi. However, in_order to povr e assurance that
uch a [imitation does not reduce the incentive to maintain high response

standards, there must be aperformance requirement written into the law. The

Council erI address that issue in the next section.

VI, THE EFFECTS ON TIMELY FIELD RESPONSE IF RESPONSE ACTION
CONTRACTOR LIABILITY IS LIMITED

The most significant potential effects from limiti rnq the liabilit nt/ of res onse actron
contractors arise in the area of ensuring an effective and tinely fiel response t0
a spill. ResRonse actron contractors state that they need Irmrts on their potential

Irabr ity t gourage hem to }ake response steR s, The state and the public
llkewiSe need some degree of assurance that, in fact, these response steps will
oceur.

A. RELIANCE UPON RESPONSE ACTION CONTRACTORS

Alaska's spill response system places the rrmarg duty t 8 to pre are for and to
respond. to an oll s ||I on acontrngenc [o n holder. Contin p plans set out
the precise steps that the contin an hoIder will take in re }ponse to a
sprII The st sate approves individUal_c: n ingency plans, inspects the plan
holder's operations to ensure that it is indeed capable of respond rng as
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repres nted in he lan, and drills the plan hglder In implementing the |plan The
Fdjl ler Eas an on| é)tron 0 cleanup the spill, but it Is the contingenc P n which
m t e earﬁo e resPonse operations and assures the public that there Is a
score for a well-orchestrated response.

After the Exxopn Vﬁldez spill, the Leorslature érbstantrallg increased the
re(ﬂ irements for the amounto e(r]ar ment an Rersonn contin ency plan
er ad to have access to In orderto showa acceﬁ able level

preparedness for sprll Becayse it would be too expensive for every
contingenc ,3 rndrvrdually ac urlre all the, TGQUIS) e e%urﬁmen
contrn enc ers have elected to rely on equipment

erson
ppliérs of o form cooperative ventures to emonstrate int Rerr contingency
Pans compliance with the preparedness planning standard. The arrangements
or servrces between contin ency plan holders and response action contractors
are set out in |prrva e contracts to'which the state Is not a party. The state also
exercises no regulatory supervision over the terms of the' contracts.

The rncreased reIrance by contingency plan holders upon resp onse action
ontractors as create d Problemf I'the state rn assurrn erormance un er
the con In encr?/ (nans agﬁ oved by the state. The sta hor to com

ementation of the ¢

P rn?enc plan 1s |reced econtrn eanr
ho der and the spiller (if diffefent from the cont |n enc Ian hold e he key

actor to provrde he e urpment personne and some es the ex ertrse othe
response is the response action con ractor If that contractor fails to perform for
an reason the en{jre gremrse upon w hich he response rests (le.,
Implementation of ntingenc Ian farls The State has no authority to
direct the resp onse actron con 13 tor 0 perform The state In that case also
lacks any meanrng ul ability to direct he contrngency lan holder to perform
because the holdér's erformance IS linked to the response action contractor.

rranorng for al ernatrve equipment and supplies would consume the critical
Initial ime for effective spill'response.

For example, the state beIreved that Alyeska. Prpelrne Servrce Company was
the contrn%ency gan nolder orvessels carrying TAPS crude in Prince William
Sound at the time of he Exxon Valdez sprll The state Iooked to Alyeska,
ere ore to con uct he response in accordance, with ﬁgrove contrngency
g ?/ eska, on't e ofher hand, states, hat ts |nitial re e efforts wer
nduc ed on behal fthe sp rIIerw 0, n A eskas vie should be solely
responsible for the ce%nu,o Accor rn% Al es ka almost rmmedratel turned
over responsrbrrK esponse activities to Exxon, even though the state
objected to th and off." Exxon took gvert he freId response approxrmately
hours after the spill. Exxon resgonse officials did not us the Alyeska-prepared
Prince WrIIram Sound site-specific con Ing encm rrect herr res onse
actrvrtres Instead, Exxon officials used their o generrc g plan with which,
F te was unfamiliar, The, result was a loss of Considerable valuable time in
con usion and "reinvention of the wheel."

B. STATE REVIEW OF RESPONSE ACTION CONTRACTORS



In shor the hel htenﬁd relran?e \Mres onse actr n co tr cor rm lement
contingency pla cf en cou rovisions to |imit the liabi rtg/ ose
contractors; Iead oseroua confusion rq the fre d, or ors a lac
response. In or er to ascertajn the jmpact a [jability limit might have on t hrs
rssue ItIS necessary first to determine what, if any, dutyt espond each of the
cat egones of response action contractors oWes.

The yolunteers and independent operators, have ng satutor duty to respond
an oil snrll They are nel her nt he cIass of responsible partiés or con Ingency
Plan ho de[rs They respond solely at the re uest and direction of ‘

esponsible party, the contrngen V\X]pan holder, or a governmena entryvvhrch
separately contracswrhthe{n tever duties to assure [?(er ormance’t ese
(Haeroae ggs ave]grgufglrlrcnd solely in their private contracts and do not accrue to

The SRI” response organrza jons also have no rndependen statutory duty to
respond to a spill or to impl menta%ontrngencg plan. However, these
organrza lons, are comprised of members who do have t ha duty and who can
control and drrec the activities of the response, organization. Adain, the duties of
these organizations are solely deIrneate In privafe contracts.

The actual contra%tual erms amon thef (s Sy es of responders and the
contin ency plan holders are significantly qiverse. The terms and conditions
differ dramatjcally. The Departmient of Envirpnmental Conservatron when it
[evViews contrngency pans performs essentrally a technical review of he plan's
e uipment list and de[po ment h) DEC does not analxze all the contractual

ms to determine If he e will indeed be res onse action_contractor
erformance DEC staff is not trained to conduct legal reviews and it would be a

onumental task to review the detailed response dction contracts supporting
every contingency plan.

Neither does DEC Rrovrde b re%ula jon for res onse action contractors named
In any par rcular Co rn%encgy to be bound fo Ber orm. Provrsrons in DEC'S
Hew orI spi pannrnrlr response proRosed reﬁ] rr])ns ask for a
emonstration jrom the contingency plan holder that the contractor will perform
and will maintain a state of readrness with all the equipment at its dis osa Ye
C does not verify what equipment or skills the resPonse action co ractor as
ang rnstead relies upon private contracts which the state does not have th
a rr¥] to review and enforce. The result is tha he state lacks control over h?se
ave become the central actors in spill response. If the contractors liability
rs also limited, there IS no provision in law to ensure that even minimym
rofessional standards are maintained. This leads to the conclusion that the
tate myst take some actron to enaple it hg to have criteria by which to readrI
ssess the capabrl n¥ Fro 0Sed resr? e actron contractor to perform; an
to direct perfornfance in the event of a confused or inadequate response.

Thrs IS particularly true because the state's interests in response efforts may

differ substantjally from the the sprllers or the contingency plan holder's, For
instance, a sprller/contrngency plan holder could detérmirie that it would rather
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pay off liability claims than expend the costs for creanup Srnce the contrngency
plan holder Is res onsrble fordirectin he services of he independent
pap rators, the st F acks effective authority to drrec t 4 ¢leanup rn a timely
S |on Iaven or those contmgencnyga Sw eret e Initia re?ponse IS
conducted by a cooperative resporider, the conting encgp older is a
member of that cooperatrvesdecrsronma |n and could at any time call off the
response effort. That result is clearly not in the state's interest.

C. RESPONSE ACTION CONTRACTOR CERTIFICATION

Consequently, the Citizens' Oversight Council helieyes that the current laws
authorizing contrngenc pIan holde sto contract wrth response action

% ractors 0 carf ou cont rn ency lans are not a ecgraeto rotect the public
when a spill ogcur cause e response actron contractors w 0, In man
cases, are indispens be for he com lete implementation ofacon tingency plan
have. not be e ade a full participant rn response pregare ness re urremens
Limiting the liability of a res’Eonse actron contrac or, therefore, witho tfrxrnﬁr IS
other system weakness, renders the entire contingency plan a mere formality
rather than a “living" document.

The Council still beIreves ha t public pﬂolrc IS best served by limiting the liability
of response action contractors, but si ult Neous y he systém needs to be
improved to ensure he performance of both con Ing enc plan holders and the
response action contractors these holders rely upon Th e Council recommends
ha this be donet rouPh a response ac jon contractor certification program to

e devel o[pe and imp emente gthe eﬁartmen of Environmental
Conservation, The certification program wi accomprsh the same gurgose as
the "substantial deviation™ provisio did in the current version of

It is worth noting that the federal government and some coastal states are
simultanequsly %rapplrn? with the”issue of response action contractor
accountabrlrty hose orums he ||ab|||t Irmr tation laws passed, but now
regula lons dre erno prom(p |gate in order to ensure that those_limitations do
provide assurance Q esponse. For jnstance, the Coas Guard has
announced that it will require certrfrca tion of res onse action contractors.
Calrfornra requrres that the state's spill p reventr n.and response admrnrs trator
mp c%rtr 3/ there 1S maximum coasa rotectron ug ooe res(p nse
or fore response ac(pon confractors ay en bénelits of limi
Irabr ity. Alaskas ropose oil sp r preventior an Iannm regula lons were
promug%ﬁ nal respon er rmmp]nrhy %s lation was addressed. Now, it
S advisa e legislature to establr the basic standard for response
action contractor accoun tability in law to enable DEC to promulgate the best
program to achieve that standard.

The Council believes that a cer trr tion program for professional response
action contractors should include the following elements:
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ocontrn ency plan holder ma rely on a contingency plan submitted
for aJoprova upon, a response action contractor unless that response action
contractor is certified;

2, DEC will certr response action contractors for minimum standards of
ersonnel t rnrn d fo verif e equrpment an services the response action
on racforo ers nd o ensur f resEPonse ction contractors employ
generally accepted professional standards and practices;

3. Once a certified response action contractor is listed, with its consent,
upon a cont rn(T;ency plan approve by DEC, that response actron contractor
sut(yec s itself 1o the orders of the state on- scene coordrnator or rormance

oartrcu ar contingency CpIan regar less of the terms of't nva
contrac etween the response action contractor and the contrn en
holder th ht provide otherwise. Only response efforts meet rng du ty il
obtain the Irmr ed liability benefits;

4 A certified resPonse action contractor must respond, at state direction,
to a spill of unknown origin or for which there is no responsible party (with state
?uarantee of reimbursefent to the response action contractorg except that a
egronal cooperative will not be required to respond outside their region of
operation;

5. Unpaid volunteer responders will not be subject to the certification
process;

6. DEC will develop the certification program to maximize coastal
protection and to enhance regional response Capabilities.

D. ALYESKA PIPELINE SERVICE COMPANY

Finally, the Council believes that Alyeska differs significantly from other
resBonders because it s at least arguable, for sevéral reas ns tha tAIy eska has

to respond to and apate Poll tion relating to the operation of the Trans-
Alaska Pip eIrne and, therefore, Is not a response actron ontractor at all. The
Councll consrdered the following factors in reaching this conclusion.

Frrs(j unperthe erms of the Trans Alaska PrPelrne Authorization Acﬁ of 1973, the

nolder of the pipeline r| hto -Way must control and remove any pollution
attributable toph)e activi % lder w ether the po Iutron r yvrP t?nn or outside

the right-of Way corndor 43 USC 1653 The holders, all pipeline
companres which are subsrdranes of paren orI companres have made Alyeska

their agent. (Pher sections of that Ac(s Impose Jiabilit or the dama nqes cause
from that o ution, By se arately addressing the duties fo pay damages an
remove po utron It appe S th ongress was ookrng for a single entry
oversee (PO jution control without that entry simultanedusly ac urnn all the
|ab||| for damag es The oIIutron removal duty IS mirrored In rovr jons of the

e artmen fthe InterlorAgreementand Grantoerght of-Way for Trans-

Alaska ipeline Wlth the holders.



The Ieﬂrslatrve hist pry of these provrsrons IS not conclusrve but generﬁlly recites
the 11 a(v der's ob qaton to respond &ol utrpn re dated tot
oll trade, rncI ing marine s amages for su \}J had to pe borneb aI
responsible par |es, but the dutg 0 control and remp e the pollution_remainéd
wrt the right-of- way holder. A Court construrn anguag which im ose the
to remove o [Ution held A es a res onsr le for ceanrng up a grpe ine
causgd) Bo eL” ven the srp | &/vas not cau e ﬁtrvrtres
n ducted by or on benalr of the rrgﬂ ag older. The court f ou
Congress cl arly established the ceanup réquirements without regard to fault.

Second, the righ waﬁv greemen requires Alyeska to have an apRroved ol
prll contingen pa fter the flow of oIl be\g throy gh eTra s laska
eline, Alyeska submitted and received government a[p proval 0
con(srn enc pIans coverrng sprlls hat might occur from tankers berthed at the
Ma Ine Terminal, Or elsewnere in"Port Valdez, and I Prince William
Soun Alyeska's 1978 Blan stated that Alyeska as re urred by the state and
fe eral a reemens would drrec cIeanu operations r su itin from ankers
%p S crude Subsequen contr enc [;%Ians reit era e 'S
0 n o [es pond nker sp rls Fo wing the Exxon Va ez
eska enied that it was re urred to respon 0 tanker spills |n Prrnc WrIIram
Sound. Aﬁeska now states that it Is a "volunt eer response action contractor for
tanker spill response, This | |ssue IS important in both the state and federal
governments' lawsuits against Alyeska, and as yet is unresolved.

In Alyeska's current position as a vplunteer response action contractor, it no
longér tormally submits a Prince William Sound contingency plan for approval
with Alyeska as the contrngfency plan holder. Today, as distinct from years prior
to the xxon Valdez orl spifl, tahker owners or opera ors, rather than Alyeska
submrt contingency plans relying upon Alyeska as the prrncrpal response action
contractor to (lirect the freld res onse for e first 72 hours. Alyeska's
performance |s overned % prrvae res onse action contracts with the
companies whic shrp or ost of whom are also members of the TAPS
consortium. Some of Alyeska's response action contracts are with contingency
lan holders, Others aré with intermediaries, such as BP Ol Shrpprnq

ompany, U.S.A. for vessels it char ters. AI eska does strII submit a plan for he
ipeline and the VaIdez Marine, T ermrna %>er unlik e prevrops termrna
{aﬂs tAIyeska now states that it is not responsible for spills of tankers berthed
at the termina

Third, Alyeska is unlike other response action contractors, because the pi pelrne
companres include the entire costs of sprll response n Lherr ariff expense

250 oof these exp endrtures are paid by the state hrour[r reduced ta revenues
No other cateﬁ] yo res onse actron contractor has sate |nancra artrcr[p tion.
Furthermore, the'vast m %orryo nose response costs relate to Breve tion
and cleanup of marine tankef slprlls which P?ht occurat the VaIdez Marine
Terminal, elsewhere |n Port Va ez, and in |nce William Sound rather than
on-shore pipeline spills. If Alyeska is solely a volunteer in marrne response
efforts, the st ?]ate desE e |hs 5% share of res onse costs, .nas no eP
assurance that Alyeska will respond the next time a spill of TAPS oif occurs from
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a tanker in Alask rs. Instead, the public has to rely solely on Alyeska's
Folinisersm and goode P y SOIEly on Aly

o]urth Alyeska IS hgsrcally the hub of all pi p (pelrne related activities, unlike
ther resgonders which engage in no ac vities other than response in other
regrons of he state, Alxeska Opresp]rrbes an eroperatr ns in its Port Information

Manua as he condr tio s under wnich tankers mag at the termrnal A
tanker's breach of the Manual even excuses Alyeska from performance as a
response action contractor.

Fifth, Al eska essen tiall X occupres a monopon position |n spill response for
Prince, William Sound. y ska has amassed an exem gspr response
o eratron for which each’s ﬁ per has pard and continues t \Ba}/ thro gih tariff
costs. Yet, Alyeska unrlateraP{ establishes he erms under hch | provide
th9 service. It would be vrrtuaklrmpossr le for these s pers to f rnance a
separate cooperative organiza on In which they | mrgf ave ﬁvorce on
operatjons, since hey would still have to be paying Tor Alyeska's SERVS
operation through tariff rates.

Sixth, Algesk(a differs from other responders int he terms of its imited 72 hour
respons mandated transition provisions. rrng the most crrtrcal perrod of
response, key personnel will be preoccupied with bfinging In and transferring
duties to new people.

And finally, as a practical matter, there is considerable confusion aboyt who
E’ fxres submits, and implements pontrn ency plans for the Trans- Alaska

eline fankers transiting Prince William und me pas s, there are
successrve response action contractors an en s like Alyeska and BP
directi rng the response, but the only entit the s te can actually drrect o
distant Tanker companr( (see Appendix est this s stem Is conf usrng and
lacks a clear line of au hon%/ in response A tworst, this System provr es no
legal assurance that the enfity with the spill response equipment (i.e., Alyeska)
has a duty to or wil rndeed réspond.

For all of these reasons, the Council recommends that there_should be a clear
response entrty for crude ofl fraffic in Prince erlram Sound This will reduce
administrat rve burdens carrfy field res onse reduce con usron in transition
requrremen? and offer legal assurance, an a O\W and a promrs that
response will occur. The parties responsrbe or he spill will remain’ strict

liable for all the da [ges causeq bz the sB bp t the duty to respond to anpt
remoye the ol er be spread odt confusingly among a|| those potentially
also liable for damages.

Althou h It is beyond he sco e of this. report to fully address this topic, t
Prince tram ound Sit ua n hig hlr htsIO the needyo consrder th3 her
State ml%an be better served glamore re rona rze rJo'glroac I| s onse

Ra ther t as stem of multiple contin e ansr ementedr drvrd jally,
there couﬂ e re jona coogerca w |c WOU handle all spills In thelr ~
regions. That cooperative could hold the general contingency plan for spills in



that region, with onl rndrvrdual acrlr r tanker differences treated separa eI%/

The €00p eratrves o obligation |er e state to adhere to the OOR ratrve

con rn\gen%/ HJ ?uld ot eIr le for the damage causéa ty [p
quld hav srgnr rcantly fewer plans to review and would not have to get

rnvolved In checking private contractual arrangements to see If response

ger ormance s assured DEC could also inspéct and drill in a far more efficient

nd focussed manner.

VIll. CONCLUSION

The Council concludes that, on balance, there is a public benefit to granting
resi)onse actron contractors limit ehd liability In order to encourage agﬂressrve
spill response. However, rrus as the response action contractors desire an
assurance that they wil ot face dama es liability exposure, the Pu lic
deserves the assurance that, indeed, a ressive esponse will occur, as
promised. Th curr nts }/stem rests In arg ﬁrt on "volunteerism" and private
contracts. Without disputing the good faitt of that “volunteerism", there must be
more certainty in spill response.
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HB 196, SECTION 11, REPORT
RESEARCH PROJECTS

1 OTHER STATE LAWS. This task will compile and examine
response action contractor immunity/liability laws in other states.
This project will go far beyond merely compiling the statutory
language from those states. This project will extensively research the
legislative history behind the promulgation of other states'
legislation, and will evaluate the immunity provisions in the entire
context of any particular state's oil spill prevention and response
regulatory structure.

Last session, the legislature did have before it several examples from
other states. However, the lack of knowledge into how the particular
immunity section fit into the state's overall regulatory structure
handicapped the legislature. For instance, California does have a
response action contractor immunity provision (60 days) and,
therefore, the argument was made that there is no reason for Alaska
to be any more strict. What the legislature did not have before it,
though, was the fact that California simultaneously created a taxing
mechanism with unlimited borrowing authority to enable the state to
both respond to a spill and to have access to a fund for damages.

The National Wildlife Federation (which is a member of the Prince
William Sound Regional Citizens' Advisory Council) has a legal intern,
Pat Kingcade, who is available to begin work on this project this
summer. When Pat returns to law school, the PWS RCAC Legislative
Affairs Committee will see if t can pickup incidental expenses
(telephone, mileage, etc.) to enable Pat to continue research. Also, Pat
will prepare a proposal for the Vermont Law School to receive
classroom credits and grant funds, since the compilation will be a
useful addition to the school's environmental law library. Pat will
begin the study with the states of California, Oregon, Washington,
Texas, and New Jersey.

Council Members
Harry R Bader, Fairbanks  LeoJ. Hannan, Anchorage ¢ Kathryn L. Kinnear, Kodiak
Gary P. Kompkoff, Tatitlek ¢ John H. Lucking, Jr., Unalaska
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HB 196, SECTION 11, REPORT
RESEARCH PROJECTS, continued
page 2

2. OIL POLLUTION ACT OF 1990 PROVISIONS. This project will
examine the response action contractor provision in OPA '90 and its
intent, legislative history, and statutory context.

The PWS RCAC will consider funding a research contract through its
OSPR Committee because it is information that the RCAC needs for
other issues as well.

3. TAPS AUTHORIZATION ACT. This project will research the act
and the legislative history to determine whether there was any
discussion of Alyeska as a response action contractor or as a
responder for tankers operating in the TAPS trade.

The Citizens' Oversight Council will conduct the research.

4. CONTINGENCY PLAN REQUIREMENTS UNDER OPA '90. The
implementation of the provisions of OPA '90 for contingency plan
response standards may have a major impact on both contractor
liability and contingency plan holder status. The role of response
action contractors in adhering to contingency plan requirements will
be a key issue in the Coast Guard’s implementation rules and may
have the effect of superseding or rendering moot the state
requirements.

The PWS RCAC will consider, through its OSPR Committee, a research
contract for this project.

5. RESPONSE ACTION CONTRACTOR ACTIVITY IN STATE. This
project will examine who the response action contractors are in
Alaska and will identify the geographic areas in which the
contractors work, the type of services they provide, their interaction
with potential responsible parties and volunteers, etc. This project
will describe precisely how oil spill response is happening in the
state and what geographical regions may be lacking in response
capability.

DEC staff will assemble this data.



HB 196, SECTION 11, REPORT
RESEARCH PROJECTS, continued
page 3

6. CONTRACTUAL RELATIONSHIPS BETWEEN CONTINGENCY
PLAN HOLDER AND RESPONSE ACTION CONTRACTOR. This project
would look at the various contracts currently used in the state that
describe the legal relationships between the contingency plan holder,
a response action contractor, and possibly the state.

The COC will analyze these contracts and their historical evolution, if
funding can be acquired.

7.LITIGATION THREAT TO RESPONSE ACTION CONTRACTORS.
This will be a brief analysis of whether response action contractors
have, in fact, been found liable or sued in Alaska or in other key
states for damages for oil spills, when there was no other cause for
liability. This will examine both government and private causes of
action against entities that operate as response action contractors.
This project is important to get a sense of whether the litigation
threat is real or speculative.

DEC will request the assistance of the Attorney General's Office for
this project.

8. LOCAL GOVERNMENT LIABILITY AS A MEMBER OF A
RESPONSE CO-OP. This issue was raised during the legislative
hearings last session. If a municipality or other governmental entity,
which has sovereign immunity, joins a co-op formed to be a response
action contractor, will the municipality retain its immunity against
liability?

DEC will request the assistance of the Attorney General's Office for
this project.

9. INSURANCE. This project will identify the different types of
insurance coverage available for response action contractors, for
contingency plan holders, and for oil spill responsible parties in the
state. This will help establish the context in which all key players are
operating and provide for realistic solutions.



HB 196, SECTION 11, REPORT
RESEARCH PROJECTS, continued

page 4

10. STATE OF ALASKA’S POTENTIAL LIABILITY. Many people
have questioned whether the state does or should bear some
responsibility for spill response as an owner and shipper of crude oil.
This project will look into the state's role and status as an owner of
oil and its potential liability in order for those public policy questions
to be fully examined.
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RESEARCH PROJECTS REPORTS SUMMARY

Each research project re orﬁ originated from an initial |dent|f|cat|on of sub;ec
to be addresse to gain a full uj ders andin of response action contracto
|mmun|y|ssues The following |sasummar the findings of each report. The
full text of each research project report is avarlable upon Tequest.

Research Project: Response action contractor activity in Alaska
Prepared by: Department of Environmental Conservation

Pur ose: To ident |fr6 the t ypes of response action contractors ogeratrng in
a ka and tod scribe thelr areas of operation, their interaction

re atronshrps wit prlrers and other responsi e parties, their experiences with

claims, *..d their field response structure.

Summary. There are essentrally wo ty (pes of response action contractors in
Alaska |nde endent op era ors and industry spill response or anrza lons.

Ind epen ent ogerators supp}q rLurpment materras and personnel t p]ur?
contractyal arrangements Wit rprller overnment aI agencies, or ot
responsible part |es The |ndepende oper tors do not coritror or direct the field
response and have ng other contractual, lease, or corporate relat |onsh|p with
the spiller or responsible party.

Industry spill response ordanrzatrons are formed to pool resources to enable
contingency plan hoIders 0 most economically comply with the state sp Il
response requirements. The members of the ordanrza ions are qenera IZ
contingency plan holders and may own or operdte an oil terminal or tankers, as
well a3 the response organization. The operations of the industry response
organizations are to varying de rees con roIIed by he members. Industry
response organizat |ons enera controI the field response to a spill for some

ero o trme Wit hrn |n ustry spill onse organizations, there are two types:
e first are asrca %cooBer |ves wr amana§ement structure separate from
its members é he secan d s an operational
unit of the industries” agent Alyeskas SERVS). Only CISPRI is separately
incorporated.

The independent operators end to work t hrouohou t the _state and handle spills

of petroIeum products an hazardous substances. The industry responsge
organizations respond to 8etroleum product spills, predominantly crude oil,
within the geographic area of operation of their niembers.

In a survey of response action contractors, none noted anY experience with
claims for damages due to frlls or alleged neg}rgence of the ontraptor The
majority of the contractors expressed concern that the R tential for clajms could
deter their operaJons. All but one contractor required indemnification before
services would be provided.



The report concludes that the independent operators are the cla?]s of .
responders most suitable for liabiity limits. The report asks whether it is

a roRr|ate fora resrﬁonse oagamz tion created by those with a duty to

respond, (1.e.. oil terminal and"tanker owners) to be afforded that same degree
%hmmum V. The regor siates that rantln? such immunity calllges confusion for
the \ﬂgvernmental requlators over who, m,ii%t, contrals the field response and

provides no assurance that a response will be sustained.

Research Project: Risk of litigation and liability exposure for response action
contractors

Prepared BY: Attorney General's Office, at the request of the Department of
Environmental Conservation

Purpose: To analyze the situations where respopse action contractors have
been sued or helﬂm%le ?or Jjamages from oil Spills.

Summary: Research indicated that there W(Tre,no cases in the U.S. where |
resPonse action contractors were sued or held liable for damages fiom an oil
spill by virtue of their response activities, However, in some maritime casualty
cases’ (not oil spills) a good Samaritan has been held liable for q,rossly
negh%ent conduct, intentional miscongduct, and. accasionally neg 1[gence. The
reﬁ),or raises the possibility that there is some risk of liability, albeif untested,
which could cause uncertainty.

Research Proi]e,ct: Contractual relationships among response action
contractors, contingency plan holders, and the state.

PrePared By: Dou§|as K. Mertz and G. Thomas Koester, Attorneys at Law, on
contract to the Cook Inlet Regional Citizens' Advisory Council

Purpose: To evaluate and analyze the contractyal and legal reIannshlgs
hetween response action contractors and others In order to determine how
liapility for damages will be allocated and whether the private contractual
relationships affect field response to an oil spill

Fum,mar_r: The regort first d|scuss§s the development of I|ab|||(ty laws in Alaska
or ol sP | dam ge_ - The sP|IIer and other statutorily designated responsible
parties face strict liability fo dama?es Including those damages caused py the
activities of a resgl)onse action confractor. However, under a good Samaritan
Ia\g AS 09.65.09 e? a person who respongs ?t the request of the government to
a declared emergency s immune from strict liability and negl ence. HB 196
AS 46,03.825), passed last year and in effect until July 1,1992, expands that

Immunity to responders to ar oil spill without the necessity of a governmental
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order. The resuylt is that private parties maY be_FnabIe fo recoyer d,amacge? for
harms cause b,% response action contractors if there is no otner financially
solvent responsible party.

Response action contractors and contingency plan holders also allocate liability
for damages between each other throug rivate contractual refationships.
There are significant varjations in the contracts used by response action
contractors and the contmgi%ncey plaﬂ, hol%ers for vvhom,th? work, Sgme
contracts are extremely c% plex, while others are relatively simple. Some ,fxre
specific In the services'to be Prowded; others merely recite’that services will be
performed as soon as possible. Indemnification provisigns were generall¥ in all
coptracts, Alyeska, CISPRI, and ACS reqwreﬁi indemnification fof anY Ro ential
llanility. Other response action contractors only reqfwred indemnification for their
non-neghgent activities. Alyeska was the only contractor who alsg re um?d IS
subcontractor response action contractors {o’in emnlfY Alyeska. Some of the
response action contractors require their clients to carry iisurance. Only CISPRI
and Alyeska specified the amount of insurance - CISPRI requires $10 million;

Alyeska requires $1.2 billion,

The most notable paint in reviewing the contracts between resPonse action
contractors and contmgnenc plan. Rolders is the lack of uniformity in the terms
establishing the performance obligations, the services provided, the scope of
indemnification (Including insurance Rrov,lsmns), the grounds for contract
termination, the degree 0f control in the field over cleanup operations, and the
requirements for consideration.

This wide variation in private contract terms is significant, As the state’s
requirements for SPI|| pregaredness have Increased, rehance_ugon re&ponse
action contraﬁtors 0 achieve that state of readiness has also inCreased. Yet, the
state's cqntrol over cleanup activities Is directed to the contmgenc% plan holder
of tPe slmller rather than th?, response action contractor, who may be actually
performing the work in the field.

The state is not a party or third party beneficiary to any of the private contracts.
Although the state approves the contingency plans which recite reliance upon
resporise action contractars, the state lacks direct authority over the response
ction contractPrwho, In fact, implements the plan. This means that the state
as no way to force a response action contractor to comply with its contractual
obligations. The reqort concludes that the state should take some actiop to
enslire state control over response action contractors to avoid the fisk that the
E)eeSrPc?rrr]r?e action contractor designated in a contingency plan could fail to

The report also concludes that because the Iegal standard for negligence
includes full consideration of the emergency a mosPhere In which response
action contractors oPerate, response action contractors are Brotected rom the
consequences of crisis degisionmaking and do pot face an undue burden by
being held to a standard of reasonablé care under the circumstances. On the



other hand the only way to ensure that injured parties will be compensated is to
require t that response action contractors exercise due care or face liability.

Research Project' Trans-Alaska Pipeline Authorization Act (TAPAA)

Prepar Michael J. Frank, Attorney at Law, on contract to the Citizens'
Overrg"rg tC uncr\ y

Purpose: To analyze TAPAA to de termine whether Congress described the
role of Alyeska Pipeline Service Company as a response action contractor for
tanker spills in Prince William Sound or ds the statutorily obligated responder
or spills'from tankers operating In the TAPS trade.

summary: Under the t ermf of he Trans Alaska Pi (Pelrne Authorization Act of
1973 the” holder of the rpe Ine rig to -way mustc ntrol and remove any
go llution atHrbutabIe fo the ac rvrt o the ho er_whether the pollution is within
rwithout the right-of-way. 4 C. 1653 (b). This statutory dut g IS mirrored in
provisions of the U.S. Department of the Int rorAgreementand rantoer ht-
ofWay for Trans-Alaska Pipeline with the holders. The holders, all pi ellne
comﬁ)anres which are subsidiaries of Paren t o] companies, have made Alyeska
Pipeline Service Company their agent under the agreement.

The rﬁPor descrrbes considerable Con%ressronal discussion recedrng the
enact AA that recites the right-of waY holder's obliga ron to “respond
ollution, related to the TAPS ol trade, includ ng marine spifls. Damages for
su h spills had to be horne by all res onsible oar les, hut the duyto control and
remove the poIIu jon remarned with the right-of-way holder Acour t construing
the language Imposin ty 0 remove pollution held Alye re?ponsrble
or cle rn ﬁ prpe ne s cause% gasaboteur even oug %
argue the s r was no caused by activities cond uc ed by or on be al
he nghto -way Nolder. The rePor aso describes the | e%rs atrve debate urrng
passage of the Oil Pollution Act of 1990, which drscussr ratrfres
rmPosed oblrﬁr ation on Alyeska %s agent for the right-of-way hol ders) 0 aba
pollution in Alaska related to TAPS.

The right-of-way agreement requires Alyeska to an approved oil spill
contingency plan. A(r)ter the flow gf oll beg }an hrou h the TranspRIaska r eInIr)
Alyeska su mrtted and received dovernmen tal approval of contrnt[ren y plans
coverrnq Sd)r ese that might occur from tankers_herthed at the Va dez Manne

Termrnfa where”In Port Valdez and in Prince Willlam Sound. Alyeska's
197? N state that Alyeska, as re urretlo the state and federal agre men[<
would direct cleanup ozeratrons resulting ffom t ankers carry rng Trans-Alaska

Pnoelrne Service cere Sybse e contrn enw prf'tns reiterate Ayeskaf
ob gation to_respond to tan ers lIs. Following trie T/V Exxon Valdez oil spil
Alyeska denied that it vvas required to respond o tanker spills in Prince William
Sound. Alyeska now states that it is a "volunteer" response action contractor for



}ankers ill response and cleanup, This issue is important in both the state and
ederal governments' lawsuits against Alyeska, and as yet is unresolved

In Alyeskas current position. as a vqunteer response action contractor it no
n}ger orma submrts a Prince Will |am Sound cont{ngen V\}/ pian for approval
lyeska as he cont mgency ﬁplan older. Alyeska now even states In its
Valdez Marrne Terminal plan tha Iyeska S notr sponsrbe for s |||s of ankers
berthed at the terminal. Today, as ‘distinct from years prior to the T/V Exxon
Valdez oll s |I| anker oWners or opera ors rather than AIZeska submit
contin encgV lans _rel g upon, Alyeska as t ﬁrrncr al_re onse actron
hich wil r%t e field”response for the fir hours, h ?1
e tanker owners, ggerators or charerers with which it
es require $1.2 hil ron n bondrng

contractor
charrrres no Initial fee t
enters into response actron contracts
as part of an Ind emnr fication agreement Al eska also enters into respons
actron contracts wrt among others, corporations such as BP America, Inc.,
% Inturn, acs as ar s nse action ¢ ntrac or for vessels chartered to carry
elong rng ng company. The report raises concerns that
rmmunrzrnp ly eska or BP front damages as response action contractors may
rnsp<ate Ag/ ﬁ a its pipeline owner companres and, in tum, their owners, from
nker oil spill cleanup responsibilities.

Moreover, he report notes that Alyeska, under TAPAA, is ynlike an independent
response act |on contractor, becalise. the pipeline companies include the entrre
COStS of t gr res(ponse 0 eratron int herr tariff exp Ses. The vast ma}rorr ﬁ/ of
those costs rel the prevention and cIeanup of marine_tanker spills which
might occur at the Valdez Marine Terminal, eIsewhere in Port Valdez, and in
Prince. William Sound.  The report  questions how costs described as
discretionary, 1.e., volunteered, can srmuItaneousI be treated as ordrnary
common carrrer expenses enfitled t o be rncluded in the calculation of the arrffs
charged for ransportrn%orl through APS,  Furthermore, the report no es
that While the S Iaska in recw p s for abou 25% of these costs, as
Ion as AIy ska |s sol tr/v volunteer | esXE)onse ef orts he s te_has no legal
assurance that Alyeska will respond the ne t) ea pr of TAPS oil occprs from
a tanker In Alaska waters, stead he publl yeska's

c wrl have to rely on A
volunteerism and good faith rn responding.

Research Progec State of Alaska's par icipation in spill response
preparedness through indirect expenditures

Prepared By: Deborah Vogt, Attorney at Law, on contract with the Citizens'
Oversight Counci

Purpose: To evaluate the state's role and status as an owner of ail in terms of
the state's indirect cont rrbu tions to oil spill response preparedness.



Summary: The state occupies two roles wrh respect 0 orI roductron

p rietary role, thro hwhrcg the state ret arnsa 03/ \z res rn produced
rom [eases on staJe nd, an ascfverergn role, which levies axes

severance tax, and exercises regulatory powers

The sta takes its royalt g/ ol predomrnantl invalue," When the state takes its

gorl N kind," it rca pos ession exists for onIy an mstant ,

bF ransfer the Toya % ase ﬁte IS never |n actual poasessron
he oll and hus SN te osed {0 Irabrlrt the oll spills. Howeve

state's royalty interest places it in subsf antra the same position as any other

producer of oil. Therefore, itis appropnate 0 consrderwhether the state should

share cornmensurately in the costs associated with spill preparedness

In the states soverergn role, it levies several t axes on oil activities, Through
someo those taxjng structures, t he sate Indirect| )X zakes exrpendr ures for ojl
s Il response and re{pare ness. |mar expenditure the state makes I
the loss In weIIhea lue and here re In tate royalties and severance
axes mcurre ecaus spr response ﬁxpen |tures are included in the
transportation costs used to arrive at wellnead value.

An Alfrska oll producers liability for the state's ro aI IS ased on the value of
he oll at the pornto rop(uctro Be pause most Alaska ?]not sod at the point
I production, a "net- g% IS use oesta ish this vaue Saes n
the lower 48 states are netted back to'the wellhead b yr eductrn e costs of
tansRortrn the oil between Alaska and the market his meth y means
tatt ere | adrrec t relationship between transportation expendr ure (encludrng
pf preven jon and, response expenses) and wellhead value. The rev p
e f transportation xpendrtu es for Nort Slope crude | rs approximately
5%. Thus whenever spr response equrpmen and operat mg expenses are
|nc|u ed In the costs of transporting ol state revenues are reduced accordingly,
and the state is, in effect, paying 25% of those charges.

The most significant sprII -related element in the net-back methodology is the
tariff effect 0 expendr ures made by Alyeska Pr peline Service Company

AI eska's. expendr ures for spr preven jon and response are rolled'into the
T PSt arr and have the eﬁe es(f< reducrnq weIIhead val ue or both severance

oyalty purposes. S actu enditures t o ate are $208.3
ﬁlron wrth/ r¥ gdjd?t?onal $400 mahon prorectejd rhrou h 1997. Assu %n a
25% state revenue effect, the state's sharé of those expendrtures s $152.1

million.

The report concludes that this rﬁrsesa erplexrn issue. The Trans- Alas]
Prpelrne Aut horrza tion Ac and tion c require the TAPS i
holder to reslpond 0 spills out to the three mjle Irmrt Ar{?ska states hat |t
be leves its role in Prince William Sound |sa “volunteer" artd that the provisions
of ItS response Services are srrctP/ a matter of commerpra ontract" between
Alyeska and not the TAPS cgrrres and ol shr ers es aﬁoes not harge
the spr response activity but requires a lar e bond s a IS soe
vqun teer, the report questions how it Is appro naeforAIyes 10 pass t

SO



cos of the spill response activities to the state, the TAPS owner companies,

h ipeline shippers who may not be the benefrcrar of the service
vquntee ed. If howe er, the costs are appropriate tariff Costs, then Alyeska's
expenditures and requirements, includin bondrng should be subject’to review
by'the Federal Energy Regulatory Commiission a3 being reasonably necessary
and nondiscriminatory.

Finally, the report compares expenditures for spill response and preparedness
fb Me s ateps par rcr atron n ?hose expen rdO [es) bg ween Coolf< h)le

rince William Sod ug nere are significant differences tha ma e
comparison difficu he Co |nIe response actron contractor (SCISPRI) spends
considerably more, presumabﬁ/ ue to owervo umes on a ger volume’ hasis
for sp ro ection than does the Prince William Sound resg nse action
contractor (A Iyeskag When the state's participation in these expenditures is
factored in, the différence becomes much greater.

Research Project: The relationship between a response action contractor and
a contingency plan holder under the Oil Pollution Act of 1990

e ared Bh Michele Straube, Aft orneg at Law, on contract to the Prince
William Sound Regi nal Citizens' Advisory Council

Purpose: To determine whether the regulations implementing the, Oil Pollution
Act will address the issye of response attion contractor accountability in
adhering to the terms of a contingency plan.

SummarY Under the Qil Pollution Act, a response action contractor faces no
statutor a l dl ty for its actrons as long as the ‘actions are consistent with the
National Contingency Plan. The exce%trons are It the contractor Is also an
owner or operat or of the facility or vessel causrng the spill, or if the_contractor
causes res onse costs or damages due to gros neglrgence or willful
misconduct, or if the contractor causes personal injury or wrongful death.

The federal governmen t will require a contrngenc Ian holder to demonstrate

at it has a contract with aresponse action contractor, but it is as yet unclear
what the precise re% uirements will be. The federal overnment IS considering
certifyl rn? response action contractors in order to guaran ee a minimum level of
capability and expertise.

The federal overnmen t will addre%s what it means for the President to "direct" a
resPonse action.in the proposed changes to th Natronal Contin ency Plan
urrently, the Oil Pollution Act does nat grant the h federal government anP/ drrec
thorit over e é)onse actron contractar activitie T the ?overnments only
evera rs to give directives to the contingency pian hoderwho In turn,
resumab Woud direct the response action contractor to implement the
ederal order. If the federaI government decides to certify response action
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contrlactors it may garn au horrty OVer response act lon contractors tthUQh
regulation

The regg E)rarses concern over Jhe following oten tial scenario: A tanker vessel
IS own a oor capitalized or shell corporation. The vesse| owners
cont mgency pan shows a contract with a response actron contractor. Inth
contra the response actron contractor rese es the ability to, refuse to per orm
he sJorller IS In oIv nt aspr occyrs and the res onse actron contrﬁ
uses to respond, the Coast Guard has np h orce ares onses ort of
rrrn the response action contractor direct tly. There could be a critical delay in
response because the Coast Guard has nodirect authority over the response
action contractor.

The, Oil Pollution Act doges not prevent the state from rmposrnrrzr n¥ [ype of
liability on response action contractors. Ner her is the state ped from
adopting_ stan ards for the relationship between response action contractors
an con ingen % (p an holders However, state standards must not contradict
federal reguirements

Research Project: Insurance coverage availability
Prepared By: Tesoro Alaska, Inc.

Purpose: To identi gpes and costs of insurance coverage available for
response action con ractor

Summary: There | rs substantial variahility in the avarlabrlrty and costs of

msurance coverage for a response action contrac or, Costs. are based upon the

o owrn actors revenues and/or pa roll size; f hrs torical |ss ex rren%e
cont actual rn mnr les and herrva §4 ) sta rmmunrtres a 5) 1
nera state of the insurance market, Cove age Is e eraI }

machinery; (2) protection.and indemnity risks; 31 rea and persona proper y, (4)

comprehénsive general liability: and (5) excess Tiabilties.

Coverage for a spill cooperative, such as CISPRI, with 15 employees and $10

million (T]rca rtalg ul m%n tis est rma ted af $245,000, Covera e¥ora general

environmental servrc com ang prrn a varrey ty of responsé servrces would
be less expensive due to less capital investment.

The report also comloares Tesoro's experience with contractual indemnit
rovisIons in Its contracts with response action contractors. Tesoro found that
e spill cooperatives have much stronger indemnification requirements.

Research Project: Response action contractor provision in the Oil Pollution
Act of 1990



Pr,ePared B%: Gross & Burke, Atltorns)/s at Law, on contract to the Prince
William Sound Regional Citizens" Advisory Council

PurBose: To examine the response action contractors Aorovision in the Ol
Pollution Act of 1990 and its intent, legislative history, and statutory context.

Summary: The Ol Pollution Act provides that a gerson is nqt liable ,fﬂr removal
COStS or ama%es in the course of rendering assistance consjstent with the
National Conti ?enc Plan or as dwecte,% by the President. This exemption from
I|ab|I|tCy does no app_% to; ﬁ a responsiole “party; %Zr)l 3 reggonse under
CERCLA; (33 cases Involving personal injury or'wrongful death; and (4) gross
negligence” or willful misconluct.

The version of the Oil Pollution Act which gassed the Senate did not include an
immunity provision. The House Committee on Merchant Marme,an,?, Fisheries
was thefirst to_consider the issue of response action contractor liability. It added
a provision limiting liability for a person retained or directed by the President,
except for a responsible artg, cases of personal mw orwrongful death, gross
negligence, or willful misconduct, The committee expressed th hoRe that this
rov|Sion Woulg_fncqura e individuals to assist in I%anup ,oggr,tlo_ S. The
ersion of the bill which passed the House retained this limited liability
provision.

Dunng the conference committee negotiagions to reconcile the Senate and
House versions of the hills, a Senate conferee proposed [anguage to limit
liability for all persons (not just at the direction of the President) Who render
assistance consistent with'the National Contmgenc%/, Plan, Subsequently the
conferees agreed to that concept |n the language which ultimately became part
of the Act. The conference committee expldined that it wanted_to"avoid possible
deterrence of kPrompt spill response, because of liahility fears. There was no
debate or further discussion of this issue.

Research Project: Other stcte's response action contractor provisions

Prepared Bg: Pat Kingcade, legal intern, on behalf of the Prince William
Sound Regional Citizens' Advisory Council and the National Wildlife
Federation; Alyeska Pipeline Service Company

Purpose: To examine the Ianguage of provisions related to resPonse action
contractors in other states' Jaws and the provisions' legislative history and
relationships to other oil spill prevention and response’ laws.

Summary; Connecticut - Any person who dir,ectl% or indirectIP/ causes a spill is
liable for all costs. No person, firm or corporation Which renders assistance in
the clean up of a discharge of oil or hazardous substance is liable for civil



damages unless grossly negligent. Immunity does not apply to responsible
persoﬂs orperso%s ung gd% to mit |gateyhe efsfecs o?%scharg

California -- Responsible part|es are stnctly and jointly and severally liable for
all dama?es Persons, coopera ives and res onse action contractors a:3
|mmune rom iability for costs, dama ea or other claims in the course of
ren ennr%; a55|stance In accordance ith the Na |on | Contingency Plan, the
ate co tingency plan, or orders? ate or federal on- s? e coordma or
exce or GT0ss nex ||gence or willf u misconduct, persona |njury orwrontq
deat ThiS immuni yexﬁn S ony to re onse gersonne Whose c% tracts
ave een aé)onrove ate and |s edt 60 days but may be extended
days | e sB| IS ex an mg to uncon am|nated maring. or
an resources ? 5 the public int restb cause, of anPero s conditions;
o][f ¢) no other qualified response action contractor will complete the response
effort.

Texas -- A respon3|b|e party is liable for response costs and natural resources
dama es No person or discharge cleanup or anization that voluntarily or
pursuant to the National Contingéncy Plan or the state coasta| dlschar?e plan
renders a53|stance IS, liable for reﬂ)%nse costs, damages or civil penalies
except for gross negligence or willful misconduct.  Discharge cleanup
operations must be Certified by the state.

WashlnP on -- Respansible parties are stric Iy liable for damages. A person is
not liable for removal costs or damages In_the course of rendenng ass|stance
consistent with the National Contin n%y Plan or as otherW|se di ec ed b the
federal or state on-scene coordinatdr. This | mmun|t|y 0es not a é)
responﬂblet party, for personal Injury or death or for gross negligence or W|||fu|
misconduc

Hawaii - No person is liable f rdama(T;es costs, or penalties in the course of
rendenng assistance in accordance with Statn law o at the direction of the on-
scene coordinator except for gross negligence or intentional mlsconduct An
adlditional good Samaritan law provides that any person who in good fajth,
without remuneration, renders assntancea t the’scene of a vessél collision,
accident or other casuaty shall not be liable for any amagfes resulting from
providing or arranging towage or other assistance, except for gross neg igence
Or wanton acts or omissions:

Florida - Any person, authorized bg/ the state or federal government or bY the
responsible %arty who renders assistance In conta|n|n or removm? pollutants

I, 1ot liable for costs, expenses, and damages excep or tT;ross ne |gence or
willful misconduct or if the responsible party does not report the spifl or does not
cooperate with the federal on-scene coordlna tor. A local d|schar9e cleanup
organization shaII upon state request, immediately contan and removs a
discharge of unknown origin.

New Jersey -- Persons responsible for a discharge are strictly and jointly and
severa?ly ?Pable Response |?acnon contractors aregfa le uponya sho{/nngyofl

5Y
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ne ||9 nce. Iff he cleant”J contractor demons rates that its actions were in

ac ordance with generally accepted practices and state of the art scjentiic
now led e and that It utilized the best echnolo% reasonabl zit]atlable there is
a rebutta e presum Pon that the acttons were Nnot ne gtg g
contractually; Indemnity a dtscharge cleanup contract gainst cIatms if th

state det ermtnes that dequ eenvnonmenta liahility insurance Is not aval aP]e

or unreason riced. Discharge cleanu nizafions must register with t
state an %my [ftsts of qualif |e(9 personngl ar?(? available equmg

Maine -- An g rson 0 eratn]g an il terminal faC||| musf]ob ain a license.
Licenses |s u to a termina |nc|ude any vesses nder the control of that
facmty vessels that are used to anspor oﬂtt]) and from that facmty and thaé
travel wit |n state waters. An vesse no t under the dtrec tion or control of a fixe
facility mu% obtain its own |cense The licensee must demonstrate satisfactory
evidence that It I |mep ementtng st tebanft fe erﬁl Plans for control o{ ol
discharges. Licensees are strict le or ges occurring at facilities
under hetrcon rol or from vessels transporting ail to or from that facility within
state waters. Responders are not liable In the course tf rendenng a33|stance
consistent with the National Contingency Plan, a federal or state cont |ngency
man or as dtrec ed b¥ the federal ?n scene coordtnator exceJJ t for e}rsona

jury orwron%u aeath, gross neg igence or willful misconduct, or ift
responder is the responsible party.

S5T



Other States”Response Action Contractor Liability Laws

Spiller obligated to pay damages
caused by Response Action
Contractors (RAC)

RAC liability limited except for gross
negligence and intentional misconauct

RAC liability limited except for gross
ne I;Pence and intentional misconduct
orfailure tocooperate with the Federal
On-Scene Coordinator (FOSC)

RAC liahility limited except for gross
negligence and intentional misconduct
if actions are consistent with the
National Contingency plan %NCP), the
state contingency plan or the FOSC

RAC Iiabilig limited except for
negligence (defined as use of best of
avallable technology)

RAC liability limited in duration (60
days)

Certification of RACS required

State approval required for RAC'S
equipment and personnel resources

CONNECTICUT

CALIFORNIA

TEXAS

WASHINGTON

HAINAII

FLORIDA

JERSEY

NEW

MAINE



Citizens’ Oversight Council
on Oil and Other Hazardous Substances

3111 C Street, Suite 150 « Anchorage, Alaska 99503
(907)561-2101 + 561-7538 (FAX)

APPENDIX C

List of Rebuttals / Supplemental Information

Council Members
Harry R. Bader, Fairbanks ¢ LeoJ. Hannan, Anchorage ¢ Kathryn L. Kinnear, Kodiak
Gary P. Kompkoff, Tatitlek ¢ John H. Lucking, Jr., Unalaska
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Citizens’ Oversight Council
on Oil and Other Hazardous Substances

3111 C Street, Suite 150 Anchorage, Alaska 99503
(907)561-2101  561-7538 (FAX)

Rebuttals or Supplemental Information
The followrnq is a list of materrals]eprovrded 0 the Citizens' Ov rsrght Council as

a_response o or comments on t research projects descrrbe Inth
Summarg of Research Projects Re orts Please contact the Citizens' Oversight
Council for copies of any of this materia

Document: Lett erfron(] Tesoro Alaska to the Cook Inlet Regional Citizens'
Advisory Council dated November 13, 99

Commentrng Fiqport "The Legal Relationship Between Response Action
Contractors And Other Parties"

Document. Marine Spill Response Corporation comments on Oil Spill
Response Contractor Liability Report, dated 1/31/92

Commenting on Report: All research projects

Document: Let ter from Alyeska to the Citizens' Oversrght Council dated 1/30/92
Rrg? "Response to Memorandum regarding Trans-Alaska Pipeline Authorization

Commenting on Report: "Trans-Alaska Pipeline Authorization Act (TAPAA)"

Summary: The Trans Alaska Pipeline Authorization Act ("TAPAA"), 43 USC
1651 ef. Seq. ma es the owner/o erator?favessel not Alyeska or the holders
he right-0f w% strictly liable for any oil spill from that vessel In Prince
rram oun rssatu ory allocation of Irabrlrt)F IS consistent with other state
and federal laws that make the owner/ ?eratoro avessel responsible for
responding to and cleaning up oll spills from the vesse

TAPAA does not require Alyeska to res ond to vessel spills, nor does it make
yeska, or the %oldgrs of h)e right-of-w strrctlryﬁraﬁ gr dama es caused b
suc spills. Indeed, the Iegrslatrve hrstory of TAPAA demonstrates that Congréss
re ﬁcted V\Proposeﬁi stagf r g a Irat would have made the holders of the

ay strictly liable tor vessel spills

Council Members
Harry R. Bader, Fairbanks ¢ LeoJ. Hannan, Anchorage ¢ Kathryn L. Kinnear, Kodiak
Gary P. Kompkoff, Tatitlek * John H. Lucking, Jr., Unalaska

£<t



Rebuttals or Supplemental [nformation, continued
page 2

Document:_ "Study of State Laws On Good Samaritan Or Responder Immunitg/
Provisions For Oil Spills", by LeBoeuf, Lamb ,Leﬂgy, & MacRae, Rrowded 0 th
Citizens' Oversight Council by Alyeska Pipeline Service Compahy on 1/30/92

E,ort?lr?enting on Report: Other States' Laws On Response Action Contractor
lability

Document: Memarandum on "The Legal Re,lationshiﬁ Bﬁtwe,?n Oil Sgill
Response Action Contractors And Other Parties To An Ol Spill*, provided to the
Citizens" Oversight Council on 1/31/92 by Alyeska Pipeline Services Company

1
Commenting on Report: "The Legal Relationship Between Oil Spill Response
Action Contractors And Other Parties To An Oil Spill"

Document: "ResRonse to HB 196 Report on Response Action Contractors.
Pre ared,bé/ the Alaska D%partment of Environmental Conservation”, provided
tf/ 3?1?9 gmz ns' Oversight Council by Alyeska Pipeline Service Company on

Commenting on Report: "HB 196 Report on Response Action Contractors”, by
élaska Department of Environmental Conservation - Spill Prevention and
esponse

Document: "Response to Memorandum Relating to Contingency Plan
Re uwement?_ Linder QPA '90", growded to the Citizens' Oversight Council by
Alyeska Pipeline Service Company on 1/31/92

Commenting on Report: "Contingency Plan Requirements Linder OPA '90"

Document: "Response to Memorandum Relating to the State of Alaska's
Pa,rtch)atmn in Spill Response and Preparedness in the State”, }Erowded to the
Citizens' Oversight Council by Alyeska Pipeline Service Compahy on 1/31/92

Commenting on Report: "The State Of Alaska's Participation In Spill Response
And Preparedness In The State"
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