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‘ S T A T E  O F  A L A S K A  B I L L  N O .  H B  538

1992 L E G I S L A T I V E  S E S S I O N

I „ F ISC A L  NOTE

ANALYSIS:

HB 538 creates a new and very broad presumption that any form of heart or respiratory disease or cancer affecting an individual with more 
than five years of fire fighting exposure arises from their work experience. This presumption is further expanded to apply for an additional 
20 years beyond the last date the individual was employed as a fire fighter.

The terms "heart disease, respiratory disease and cancer" are very broad and will be construed to extend this presumption such that any
form of the many variations of these diseases will be deemed caused by work rather than personal exposures.

The fiscal impact for this bill is difficult to estimate as it will extend not only to the 175 regular full-time fire fighters employed by the State,
but also to the 130 regular seasonal fire fighters engaged by the Department of Natural Resources (average of 5.3 months per year) and 
possibly to the 600-800 emergency fire fighting crews that are hired for anywhere between 3 weeks to 2 months a year.

Conservative cost estimates (medical and wage loss) range between $240,000 and $400,000 for each potential permanent disability claim. 
We project future claims to increase each year due to the very broad language and 20-year extension period. Even by very conservative 
estimates we anticipate several cases in the early years, with ever increasing obligations even beyond our five-year projection.

Since the Division of Risk Management claims funds are collected entirely through interagency receipts, if enacted premium allocations to 
the employing agencies would be increased to meet this additional exposure.
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Revision Date:____________________________________ Department Affected: Labor___________________
Title: "An Act relating to workers*___________  BRU: Workers1 Compensation______________
compensation ... for firefighters..."_________________ Component: _________________________
Sponsor: Representative Ellis__________________  Workers1 Compensation______________
Requestor: House HES__________________________  COMPONENT SERIAL NO. 3 4 4

FISCAL NOTE No 2
STATE OF ALASKA BILL NO: B‘ 'ersion: C S H B  5 3 8  (H E S ^

1992 LEGISLATIVE SESSION (H) Publish Date:_.f-6-92------

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FYS4 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:_________None
ANALYSIS: (Attach a separate page if necessary)

Prepared by: Linda Rexwlnkel, Director  Phone : 465-2790
Division: Workers1 Compensation̂  Date :  3/26/92

Approved by Commissioner C. W. Manjen^^______
Agency: Department of Labor_____ “? /________Date:  3/26/92
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F I S C A L  N O T E

Revision Date;________________________
Vitle: “An Act relating to workers'
compensation... for firefighters ...*_____
Sponsor: Representative Ellis_______
Requestor. House Labor & Commerce

S T A T E  O F  A L A S K A  BILL N O  : CSHB 538 (HES)

1992 L EGISLATIVE S E S S I O N

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:____________ None

ANALYSIS: (Attach a separate Dage if necessary)

j f f )  r f \
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

RSCALNOTE
BILL NO: HB 538

Revision Date;________________________
Title: ‘ An Act relating to workers*
compensation ... for firefighters ...*_____
Sponsor Representative Ellis_______
Requestor House HES______________

Department Affected: Labor___________
BRU: Workers' Compensation_______
Component: ____________

Workers' Compensation_______
COMPONENT SERIAL NO. 344

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact____________None

ANALYSIS: (Attach a separate page if necessary)

Prepared by: Unda Rexwlnkel. Director  Phone : 465-2790
Division: Workers' Compensation, Date :  3/26/92

Approved by Commissioner C. W. Ma

lion,_________________________ Date :

Agency: Department of Labor________________ ' ^ / z c / c f - 2 ^  Date:  3/26/92
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1992 L E G IS L A T IV E  S E S S IO N

B IL L  NO . H B  538

Revision D a te :  ______________________
Title: An Act relating to workers’ comnensapon and occupational
disability benefits I or fire ficnters_____________________
Sponsor: Ellis. Donlev. Finkelstem_______ ____________
Requestor:_________________________________

Excenditures/Revenues: (mousanbs of Dollars)

Department Affected: Administration

3RU: Risk Marv.oement

Component: R i s k  M a n a g e m e n t

CO M PO N EN T S E R IA L  NO. J

O PERA TIN G FY 93 FY 94 FY  95 FY  96 FY 97 FY  98
P ER SO N A L  S E R V IC E S 0 0 0 0 0 0
TR A V EL 0 0 0 0 0 0
C O N TR A C TU A L 0 0 0 0 0 0
SU P P LIES 0 0 0 0 0 0
EQ UIPM ENT 0 0 0 0 0 0
LAND & S T R U C T U R E S 0 0 o o 0 0
G R A N TS . CLAIMS 300.0 500.0 700.0 900.0 1,200.0 1.500.0
M ISCELLA N EO U S 0 0 0 o 0 0
TO TA L  O PERA TIN G 300.0 500.0 700.0 900.0 1,200.0 1.500.0

CA PITA L 0 0 0 T 0 0 0

R E V E N U E
FUND S O U R C E : 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
G E N E R A L  FUND 0 0 0 0 0 0
F ED E R A L  FU N D S 0 0 0 0 0 0
O TH ER
FUND S O U R C E : 1 0 0 7 300.0 500.0 700.0 900.0 1,200.0 1,500.0
TO TA L 300.0 500.0 700.0 900.0 1,200.0 1,500.0

POSITIONS:
FULL-TIM E 0 0 0 0 0 0

PART-TIM E 0 0 0 0 0 0
T EM P O R A R Y 0 o 0 0 0 0

Estimate of current year impact: None
ANALYSIS: (Attach a separate page if necessary.) 
See Attached.
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Date: February 28.1992

Aocroved bv Commissioner: Nancv Bear Usera 1 ✓ / ------------------------------
Agency: Administration ir i Date: *?/<*j  /

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OM B/DBR, Gov. Legis. Cfc., & Impacted Acency(ies).
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F IS C A L  N O TE

STA TE  O F  A LA SKA  B IL L  NO . H B  53S
1992 L E G IS L A T IV E  S E S S IO N

A N A L Y S IS :

H B  538 creates a new and very broad presumption that any form of heart or respiratory disease or cancer affecting an individual with more 
than five years of fire fighting exposure arises from their work experience. This presumption is further expanded to apply for an additional 
20 years beyond the last date the individual was employed as a fire fighter.

The terms "heart disease, respiratory disease and cancer" are very broad and will be construed to extend this presumption such that any 
form of the many variations of these diseases will be deemed caused  by work rather than personal exposures.

The  fiscal impact for this bill is difficult to estimate as it will extend not only to the 175 regular full-time fire fighters employed by the State, 
but also to the 130 regular seasonal fire fighters engaged by the Department of Natural Resources (average of 5.3 months per year) and 
possibly to the 600-800 emergency fire fighting crews that are hired for anywhere between 3 weeks to 2 months a year.

Conservative cost estimates (medical and wage loss) range between $240,000 and S400.000 for each potential permanent disability claim. 
W e project future claims to increase each year due to the very broad language and 20-year extension period. Even by very conservative 
estimates we anticipate several cases in the early years, with ever increasing obligations even beyond our five-year projection.

S in ce  the Division of Risk Management claims funds are collected entirely through interagency receipts, if enacted premium allocations to 
the employing agencies would be increased to meet this additional exposure.
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3111 C  STREET. SUITE 455 
Al ,'»ORAGE. ALASKA 99503 

(907) 561-7628

WHILE IN SESSION 
P.O. BOX V 

JUNEAU. ALASKA 99811 
(907) 465-3704

A L A S K A  S T A T E  H O U S E CHAIR 
RULES COMMITTEE

JUDICIARY

SPECIAL COMMITTEE ON INTERNATIONAL 
TRADE & TOURISM

LEGISLATIVE COUNCIL

REPRESENTATIVE JOHNNY ELLIS

S P O N S O R  S T A T E M E N T  

H o u s e  B i l l  5 3 8

F i r e f i g h t e r s  f a c e  o c c u p a t i o n a l  d a n g e r s  t h a t  a r e  u n i q u e  t o  
t h e i r  w o r k .  T h e y  r u s h  i n t o  u n c o n t r o l l e d  e n v i r o n m e n t s  w h e r e  t h e y  
a r e  e x p o s e d  t o  c a r c i n o g e n i c ,  p o i s o n o u s  o r  t o x i c  s m o k e  o r  f u m e s .  
T h e y  a r e  a l s o  e x p o s e d  t o  a  g r o w i n g  l i s t  o f  h a z a r d o u s  c h e m i c a l s ,  t h e  
e f f e c t s  o f  w h i c h  a r e  n o t  f u l l y  k n o w n .  T h e  e f f e c t s  o f  e x p o s u r e  m a y  
n o t  m a n i f e s t  i t s e l f  u n t i l  l o n g  a f t e r  t h e  e x p o s u r e  o c c u r r e d .

H o u s e  B i l l  5 3 8  w a s  i n t r o d u c e d  d u e  t o  t h e  u n i q u e  h a z a r d s  f a c e d  
b y  f i x ’e f i g h t e r s .  U n d e r  t h e  s t a t e  w o r k e r s  c o m p e n s a t i o n  p r o g r a m ,  
t h i s  b i l l  c h a n g e s  t h e  b u r d e n  o f  p r o o f  f r o m  t h e  f i r e f i g h t e r  t o  t h e  
s t a t e ,  t h a t  a n y  h e a r t  d i s e a s e ,  r e s p i r a t o r y  d i s e a s e ,  c a n c e r  o r  
c i r c u l a t o r y  p r o b l e m s  t h a t  t h e  f i r e f i g h t e r  d e v e l o p s  w a s  n o t  d u e  t o  
t h e  f i r e f i g h t e r ' s  e m p l o y m e n t .

A l a s k a  i s  o n e  o f  t h e  f e w  s t a t e s  t h a t  h a s  n o t  e s t a b l i s h e d  t h i s  
p r e s u m p t i o n  i n  r e g a r d  t o  o c c u p a t i o n a l  d i s e a s e s  o f  f i r e f i g h t e r s .  
F o r t y - t h r e e  o t h e r  s t a t e s  h a v e  d o n e  s o .  H o u s e  B i l l  5 3 8  i n c l u d e s  
v o l u n t e e r  f i r e f i g h t e r s .
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Date Referred: April 6. 1992

Date of Committee Action:

F U R T H E R  R E F E R R A L S :

The LABOR AND COMMERCE Committee considered:

Judiciary

HB 538

HOUSE BILL NO. 538 DISABILITY/COMP BENEFITS: FIREFIGHTERS

"An Act relating to workers' compensation and occupational disability benefits for firefighters; and providing 
for an effective date."

RECOMMENDATIONS: 
be replaced with_______

[ ] the same title 
.[ ] a new title

[ ] have attached amendments(s) 

[Is] do pass 
[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact_________________

(Dept) (Dept/Diie)

[ ] zero fiscal note

APPROVES PREVIOUS:

[^ fisc a l note(s) / k / m ^  

zero fiscal note(s) L  r)Jbo> -______



(7)
FURTHER REFERRALS:

H O U S E  C O M M I T T E E  R E P O R T

Labor & Commerce 
Judiciaiy

Date Referred: February 18, 1992 

Date of Committee Action:

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 538

HOUSE BILL NO. 538 DISABILITY/COMP BENEFITS: FIREFIGHTERS

"An Act relating to workers’ compensation and occupational disability benefits for firenghters; and providing 
for an effective date."

RECOMMENDATIONS:
be replaced with___________________ l_5" 3<8 (  f f E S j

[ ] the same title 
.[ -}-a new title

[ ] have attached amendments(s)

[ ] do pass 
[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): <Depl)

[ ] fiscal impact_________________________

APPROVES PREVIOUS:

[ ] fiscal note(s)______

[ ] zero fiscal note [ ] zero fiscal note(s)

(Depi/Duc)



BILL NO: CS for House Bill No. 538(HES) DATE: April 9, 1992
T I T L E :  Disability/Comp Benefits:

Firefighters
C O N T A C T :  Arbe Williams 

465-2700

Committee Substitute for House Bill No. 538 (HES) amends the Alaska Workers’ 
Compensation Act to include the presumption that heart disease, respiratory disease, 
or cancer suffered by a fire fighter is work-related if the disease occurs during 
employment as a fire fighter. This presumption is maintained for twenty years after 
termination of employment as a fire fighter if the fire fighter has been employed 
continuously as a fire fighter for five years before the onset of the disease.

It is not anticipated that this bill will affect the department’s administration of the 
Alaska Workers’ Compensation Act. However, the Act already creates a presumption, 
in the absence of substantial evidence to the contrary, that the injury or illness is 
work-related. It is additionally provided that there is no time limitation for filing a 
claim for workers’ compensation coverage in the case of latent defects pertinent to and 
causing compensable disability.

The Department of Labor does not support CS for House Bill No. 538 (HES). In effect, 
this legislation would grant preferred status to a specific group of workers and would 
place an undue burden on certain employers. Workers £ire adequately protected by the 
presumption currently in law.

APPROVED:

PO SITIO N  P A P E R /D epartm en t o f  L a b or



A N C H O R A G E  F I R E  F I G H T E R S  U N I O N
LOCAL 1264 

INiLRNATlONAL ASSOCIATION OF FIRE FIGHTERS 
AFL-CtO

1200 E. 76TH #1227
ANCHORAGE, ALASKA 99518

February 13,1992 
To The Honorable Members of lbe Alaska Legislature:

Representative Ellis is sponsoring legislation that would provide Alaskan firefighters with a 
rebuttable presumption of causation between occupational hazards associated with firefighting and certain 
diseases prevalent among active and retired firefighters. Specifically, the diseases covered by the 
presumption include heart and respiratory disease and cancer.

The presumption is necessary in order to ensure that firefighters will qualify for medical cost 
reimbursement, disability payments and death benefits associated with such illnesses. Under existing 
Alaska law, firefighters bear the legal burden of j jroving that such illnesses are occupationally related.

It should be noted that Alaska is one of only a few states that have not established a presumption 
with regard to occupational diseases. According to information recently received from the Interactional 
Association of Firefighters, approximately 43 states have statutes establishing a presumption with regard 
to occupational diseases. The scope of the presumption varies from state to state.

Recognizing that most communities in Alajika have volunteer fire departments, this legislation would 
extend the benefit of the presumption to any firefighter, volunteer or paid, with five or more years active 
service.

We look forward to working with the Seventeenth Legislature for passage of this critically important 
legislation and will be happy to meet with members individually or in committee to foster its advancement 
This legislation is the Anchorage Firefighters Union’s number one legislative priority.

We respectfully encourage all legislators to consider co-sponsorship and would be happy to provide 
you with additional information and answer any questions you or your staff may have.

Sincerely,

Tim Cornelius 
President

me
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Pep. Richard fo ste r  
F A X  # 4 6 5 - 3 2 4 2  
J U N E A U ,  A L A S K A

Dear Richard#

AK. >118. M C . I03JJM 
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Noticed that House B i l l  No- 53$ 
was due to be discussed in  the - 
near future and wanted you to  know 
after- having been on a Volunteer 
F ire Dept, here in Nome fo r  25 
years, that I support the concept 
o f  protecting those that protect 
so many other#. Workman’ s Compen­
sation  Benefits fo r  the Volunteer 
Fireman-has- been a long:-•time-'-in 
coming. The Volunteer Fireman 
serves the public in  no le s s  form 
than does the Paid fireman.c.Tfiey 
3erve;i the public at f u l l  exposure 
to  .financial loss  to  th e ir  fam ilies 
fo r  those diseases and dangers that 
e f fe c t  a l l  Firemen. Although I am 
inside as a fireman, I suspect from 
my other backgrounds that Volunteer s 
Departments would a ttra ct more 
Firemen towards Volunteering i f  they*, 
had the security afforded them thru £ 
Workman’ s' Compensation.'
Thanks for  your time.

A p p o in te d !

KP

LEO B. RASMUSSEN NVFD Lt. 1967-Pres. 
Mayor of Nome, 1977-1985"Alaska's Goodwill **vb*»*«<lor to Chukotka* "Jditaretf National H istoric T ra i l Advisory Council "Alaska Special Task Force on Govaraontal Roles*

Tely <(907) 443-2799 or -2?19 FAX (007) 443-5777 o r -2973' •!• •
USNOIJLOXE-MN TS:2T 2 6 , 10 Bob
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A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ?  H o u s e  o f  R e p r e s e n t a t i v e s *  
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  i n t e r e s t  i n  ' t h e  p a s s a g  
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e p  b y  R e p .  J o h n n y  E i l i  
A n c h o r a g e ,  w i l l  p a v «  t h e  w a y  f o r  f i r e  s e r v i c e  p e r s o n n e l  -  p a i  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s u l t  o f  t h e i i r  r o l e  a s  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

>7) 4 6 6 -6C4C 

t)7) 4 8 6 - 8 o O O

o f  
is  o f  

o r  
. r e

T h i s  b i l l  w i l l  o f f e r  a  t w e n t v  v e a r  v -^31 - r e t i r e m e n t  w i n d o w
a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m a b l e  o c c u p a t i o n a l  n a t u r e

c h  a  p r o v i s i o n  w i l l  a i d  t c  r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r  
t i m e .

1 a p p r e c i a t e  y o u r  s u p p o r t  o f  1 
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  
s e r v i c e  o r c f e s s i o n .

u n o u n t  o f  d i f f i c u l t y  
L n g  t h i s  p o s t - r e t i r e

- l i - b v a l u a b l e  p i e c e  
t o  t e e  p e o p l e  o f  t h e

r o r

c h a t
t e n t

I
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F I R £  D '
Ql<b LOwet' mu MY ROfTO. kODIrt

A p r i l  9 /  1 9 9 2 .

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e e r e s e n t a t  
J u n e a u ,  A l a s k a

i e i e p H O f i e ( 9  
MX (9

E M T M G M T
! M L ^ 9 9 6 1 5

D7)48o-304C 
37) 486-S6CC

l v e s -

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  1  
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r s  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s i  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

n t e r e s t  i n  t h e  p a s s a g t e  
! b y  R e p .  J o h n n y  E l l i s  o f  
■ vice p e r s o n n e l  -  p a i d  o r  
l r  o f  t h e i r  r o l e  a s  [ f i r e

e o f

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  p b s t - r e t i r e m e n t  w i n d o w  f o r  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m a b l e  o c c u p a t i o n a l  n a t u r e  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  a m o u n t  o f  d i f f i c u l t y  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r ‘ ~“  "
t i m e .

t h a t
j .n g  t h i s  p o s t - r e t i r e n e n t

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  v 
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  
s e r v i c e  o r o f e s s i o n .

S i n c e r e l y ,

T k j ? C u \ n  £ .  S r J L ^ t - t . V x

D C :  f9 »-j TvJ S i  £ f f i  N j* A L I

k c d i r -k  o & m e T m e M T

V ^ L U t v j T t e i ?  - / g r  j  x

h i s  v a l u a b l e  p i e c e  
t o  t h e  p e o p l e  o f  t h e

o f  
f i r e
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Q1<‘

A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e p r e s e n t a t
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

f lR £ D < = M T M e riT
LOWER HILL M V  RC.4D. KODIrtf 996

TELEPHONE (9 

f-M  ( 9
07)4fl6-8C4C 

07) 486-86CC

i v e s -

t e r e s t  i n  t h e  p a s s a gT h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  j.rl 
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e d  b y  R e p .  j ' o h n n y  E  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e r v i c e  p e r s o n n e l  -  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s i  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  p  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  t r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  a u r  
t i m e .

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  
s e r v i c e  p r o f e s s i o n .

l i p
p a i i

i t  o f  t h e i ; r  r o l e  a s

s s t - r e t i r e m e n t  w i n d o w  
a b l e  o c c u p a t i o n a l  n a t  
m o u n t  o f  d i f f i c u l t y  

i n g  t h i s  p o s t - r e t i r e

f o r
r e .

t h a t
n e n t

t| h is  v a l u a b l e  p i e c e  
■ t o  t h e  p e o p l e  o f  t h e

S i n c e r e l y ,

'-vwJLx P
P  S r w ; + H  

p (-
r c  O c r  p V" ,

1 c.

5 o r  
o f  
o r  

f i r e

o f  
f i r e
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f\k£ D
91 $> L o w e u  HILL B/iv RO/1D. K O D W

A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e p r e s e n t a t i v e s - 
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  x i 
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r s  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s i i  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u i r  
S u c h  a p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  a u r  
t i m e .

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  i 
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  
s e r v i c e  p r o f e s s i o n .

S i n c e r e l y ,

/ ^ / r V

/ T / S  6?( S '

f£l€PHON£ (9 

M X  ( 9

t e r e s t  i n  [ t h e  p a s s a  
1 b y  R e p .  J o h n n y  E l l i  
r v i c e  p e r s o n n e l  -  p a  
I t  o f  t h e i l r  r o l e  a s

g e
4s
i d

p j o s t - r e t i r e m e n t  w i n d o v j  f o r  
a b l e  o c c u p a t i o n a l  n a t u r e ,  

a m o u n t  o f  d i f f i c u l t y  t h a t  
t h i s  p o s t - r e t i r e m e n tlin g

h i s  v a l u a b l e  p i e c e  
t o  t h e  p e o p l e  o f  t h e

PM M EM T
I dL/KM 99615
yr> 4 6 6 - 8 C 4 C  
D7) 486-86CC

o f  
o f  
o r  

f i r e

f i r e

i
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A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r
A l a s k a  L e g i s l a t u r e ?  H o u s e  o f  R e p r e s e n t a t
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  l r  
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e d  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a r e s i  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  p o s t - r e t i r e n i e n t  w i n d o w  f o r  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m a b l e  o c c u p a t i o n a l  n a t i r e .  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  a m o u n t ,  o f  d i f f i c u l t y  2 h a t  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r  . n g  t h i s  p o s t - r e t i r e j n e n t  
t i m e .

D<
LO W e C  MILL BHV R O M  KODMI

iM T M G M T
dL/KM 99615

T;€L£PHOM£ (9(p 

M M  907)

v e s *

t e r e s t  i n  t h e  p a s s a g e  o f  
b y  R e p .  J o h n n y  E l l i s  o f  

v i c e  p e r s o n n e l  -  p a i p  o r  
I t  o f  t h e i r  r o l e  a s

O iI  a p p r e c i a t e  y o u r  s u p p o r t  
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  
s e r v i c e  p r o f e s s i o n .

S i n c e r e l y ,

r-. n \  s j  7"! P.?. L  17/(?I

h i s  v a l u a b l e  p i e c e  
t o  t h e  p e o p l e  o f  t h e

7) 486-oOtO 

486-86CC

f i r e

o f
i r e
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Q W  LOWER MILL 0/jv ROAD. KQDIrt I . 9961!

A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e p r e s e n t a t  
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  i n t e r e s t  i n  t h e  p a s s a g e
i
i i d

H R €D feP rtR T M ehT

:ei£PHOriE(9 

(9

37) 486-8C4C 

0 7 )  486-86CC

r v e s -

H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e d  b y  R e p .  J o h n n y  E . l l i  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e r v i c e  p e r s o n n e l  -  p a i  
v o l u n t e e r  -  v /h o  m a y  b e c o m e  i l l  a s  a  r e s u l t  o f  t h e i r  r o l e  a s  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  p o s t - r e t i r e m e n t  w i n d o v  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m a b l e  o c c u p a t i o n a l  n a t  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  i m o u n t  o f  d i f f i c u l t y  [ t h a t  
n o r m a l l y  c o m e s  w ^ t h  m e d i c a l  c l a i m s  d u r i n g  t h i s  p j o s t - r e t i r e : n e n t  
t i m e .  1

o f
3 O f

o r  
f i r e

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  
s e r v i c e  p r o f e s s i o n .

S i n c e r e l y ,

t ih
f*
m s  v a l u a b l e  p i e c e  

o  t h e  p e o p l e  o f  t h e
o f  

[ t i r e

f o D / r f f t  r / t f e

r i f t e

r r f !  M e t f !  

R / ) S S \ S T A t - r T
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A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e p r e s e n t a t  j v e s r  
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

lOW€R MILL BrtV ftOrtD. kODWk

C P ^ R T n e M T
A I M M  99615

IjELGPHOne (907) 466-3C 4 C  

M X  (907) 4 8 6 -86CC

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  i n  
H o u s e  B i l L  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e d  b y  R e p .  J o h n n y  E l . l i  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e r v i c e  p e r s o n n e l  -  p a i  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s u l t  o f  t h e i r  r o l e  a s  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

t e r e s t  i n  t h e  p a s s a g e *  o f
5 O f

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  p o s t - r e t i r e m e n t  w i n d o w  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m a b l e  o c c u p a t i o n a l  n a t  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  a m o u n t  o f  d i f f i c u l t y  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r . . n g  t h i s  p b s t - r e t i r e j n e n t  
t i m e .

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  h  
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  
s e r v i c e  o r o f e s s i o n .

:or 
j r e .  
: h a t

h i s  v a l u a b l e  p i e c e  
t o  t h e  p e o p l e  o f  t h e

y o r  
L r e

o f  
E i r e

a
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m e  DEPARTMENT
9.1 b  LOW€R MILL D-flY PO/1D. KODI* 6 rtLtfM 99615

A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e p r e s e n t a t  
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

:i€L£PHOri£ (9 

M X  (9

07) 4S6-8C4C 

07) 486-560

i v e s -

i n t e n d e d  t o  v o i c e  i n t e r e s t  i n  t h e  p a s s a c  
T h i s  b i l l ,  s p o n s o r e d . . b y  R e p .  J o h n n y  E l l :

T h i s  l e t t e r  i s  
H o u s e  B i l l  N o .  5 3 8 .
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e j r v i c e  p e r s o n n e l  -  p a j  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s i l t  o f  t h e i r  r o l e  a s  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u i t  
S u c h  a p r o v i s i o n  w i l l ,  a i d  t o  r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  
t i m e .

I  a p p r e c i a t e  y o u r  
l e g i s l a t i o n  t h a t  w i l l  b e  o  
s e r v i c e  p r o f e s s i o n .

s u p p o r t  o f  
f  g r e a t  b e n e f i t

S i n c e r e l y ,

/ 7  _ / 1>

L J f S r r to n d  &  i J s f l / e

^ o c u o - k ' H r e

o s t - r e t i r e m e n t  w i n d o w  
a b l e  o c c u p a t i o n a l  n a t  
a m o u n t  o f  d i f f i c u l t y  

t h i s  p o s t - r e t i rd u r f i n g

h i s  v a l u a b l e  p i e c e  
t o  t h e  p e o p l e  o f  t h e

e
s

i d

o f  
o f  
o r  

f a r e

f o r
u r e .
t h a t

e n tesm

o f
f i r e
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A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e j  H o u s e  o f  R e p r e s e n t a t i v e s  
J u n e a u ,  A l a s k a

D f :
LOWGR MILL BAY ROdD. KODirt

I€L€PHOriG (9< )7) 486*8040 
f f l f t  (9(j)7) 486*8600

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  i n t e r e s t  i n  t h e  p a s s a g  
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e d  b y  R e p .  J o h n n y  E l l i  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e
v o l u n t e e r  -  w h o  m a y  b e c o m e  u . i  a s  a  r e s i , i t  o f  t h e i r  r o l e  a s  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k ,

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  p b s t - r e t i r e m e n t  w i n d o v  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m j a b l e  o c c u p a t i o n a l  n a t  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r  
t i m e .

f o r  
i r e .  
t h a t

i n g  t h i s  p o s t - r e t i r e m e n t
a m o u n t  o f  d i f f i c u l t y

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t ,  
s e r v i c e  p r o f e s s i o n .

S i n c e r e l y ,

o .

j/^cd-ckV- 1

t a m e m./MM 99615

t h i s  v a l u a b l e  p i e c e  
t o  t h e  p e o p l e  o f  t h e

o f  
f i r e
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A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ?  H o u s e  o f  R e p r e s e n t a t i v e s -  
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  l  
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e d  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

iM B T m e N T
L A I M M  99615

TGLGPHOnG (9 

M X  (9

i n t e r e s t  i n  t h e  p a s s a g e  o f  
b y  R e p .  J o h n n y  E l l i s  o f  

r v i c e  p e r s o n n e l  -  p a i d  o r  
I t  o f  t h e i r  r o l e  a s  f i r e

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  p o s t - r e t i r e m e n t  w i n d o v  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u m a b l e  o c c u p a t i o n a l  n a  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r  
t i m e .

f o r  
t t u r e .  

t h a t
i n g  t h i s  p o s t - r e t i r e f m e n t
a m o u n t  o f  d i f f i c u l t y

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  t h i s  v a l u a b l e  p i e c e
l e g i s l a t i o n  t h a t  w i l l  b s  o f  g r e a t  b e n e f i t  
s e r v i c e  p r o f e s s i o n .

t o  t h e  p e o p l e  o f  t h e

S i n c e r e l y ,

P7) 4 8 6 -8040 

0 7 )  4 8 6 -8600

o r  
f i r e

!
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A p r i l  9, 1992

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e p r e s e n t a t  
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  i  
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o r e d  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e  
v o l u n t e e r  -  w h o  m a y  b e c o m e  i l l  a s  a  r e s  
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

T h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a r  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o f  a  p r e s u r r  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r  
t  i m e .

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  
L e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  

s e r v i c e  p r o f e s s i o n .

S i n c e r e l y ,

%brr.t bJ-t- 
P .O . P a x  ,

i T e L O H o n e  c  
M X  (9<

7 ) 4 8 6 - 6 0 4 0  
D 7 )  4 8 6 - 8 6 0 0

l v e s -

t e r e s t  i n  t h e  p a s s a g  
b y  R e p .  J o h n n y  E l l i  

r v i c e  p e r s o n n e l  -  p a i  
i h l t  o f  t h e i ' r  r o l e  a s

p j o s t - r e t i r e m e n t  w i n d o v j  f o r  
a b l e  o c c u p a t i o n a l  n a t u r e ,  
a m o u n t  o f  d i f f i c u l t y  t h a t  
i n g  t h i s  p o s t - r e t i r e m e n t

t h i s  v a l u a b l e  p i e c e  
t o  t h e  p e o p l e  o f  t h e

ftcxhfit f r ' t o  P
V o  IOH-IzaA-

:P/4RTn€HT
M d  99615

e  o f  
s  o f  
d  o r  
f i r e

o r  
f i r e
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A p r i l  9 ,  1 9 9 2

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  
A l a s k a  L e g i s l a t u r e ;  H o u s e  o f  R e p r e s e n t a t  
J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  F o s t e r ,

T h i s  l e t t e r  i s  i n t e n d e d  t o  v o i c e  i t  
H o u s e  B i l l  N o .  5 3 8 .  T h i s  b i l l ,  s p o n s o  
A n c h o r a g e ,  w i l l  p a v e  t h e  w a y  f o r  f i r e  s e 1

volunteer - who may become i l l  as a res
f i g h t e r s  a n d  t h e  n a t u r e  o f  t h e i r  w o r k .

p oT h i s  b i l l  w i l l  o f f e r  a  t w e n t y  y e a  
t h e  a p p e a r a n c e  o f  a n y  d i s e a s e  o r  a  p r e s u i r  
S u c h  a  p r o v i s i o n  w i l l  a i d  t o  r e d u c e  t h e  
n o r m a l l y  c o m e s  w i t h  m e d i c a l  c l a i m s  d u r  
t i m e .

iraoHone (9p7) 486-8040 
MX (9P7) 486-8600

i v e s -

t e r e s t  i n  t h e  p a s s a c  
b y  R e p .  J o h n n y  E l l :  

r v j . c e  p e r s o n n e l  -  p a

i t  of th e ir  role as

e n

o s s - r e t i r e m e n t  w i n d o v
a b l e  o c c u p a t i o n a l  n a t  
a m o u n t  o f  d i f f i c u l t y  
i n c r  t h i s  p o s t - r e t i r

I  a p p r e c i a t e  y o u r  s u p p o r t  o f  t h i s  
l e g i s l a t i o n  t h a t  w i l l  b e  o f  g r e a t  b e n e f i t  t o  
s e r v i c e  p r o f e s s i o n .

/A
. p > /

/ \ /

S in cerely ,
/ i „

c m  £ ( p m d c z t-  
C e m & f i  2 ) .  ''S ’/ m c

v a l u a b l e  p i e c e  
; h e  p e o p l e  o f  t h e

e  o f  
s  o f

: d o i -

f ir e

f o r
u r e . 
t h a t  

e n te m

o f
f i r e
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911 - Emergency

b e t h e l  i i r e  D e p a r t m e n t

Mark R. Barker, Fire Chief 
P. O. Box 388, Bethel, Alaska 99559 

Phone: (907) 543-2131

Rep .  Dave  D o n l e y ,
House  J u d i c i a r y  C h a i rm a n  
A l a s k a  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 1 1

A p r i l  9 ,  1 9 9 2

S u b j e c t :  S u p p o r t  o f  HB538

D e a r  Rep .  D o n l e y ;
T h i s  l e t t e r ,  w r i t t e n  on b e h a l f  o f  t h e  p a i d  and v o l u n t e e r  
f i r e f i g h t e r s  o f  my d e p a r t m e n t  and t h e  B o a r d  o f  D i r e c t o r s  and 
membe r s h i p  o f  t h e  A l a s k a  F i r e  C h i e f s  A s s o c i a t i o n ,  u r g e s  y o u r  
s u p p o r t  and p a s s a g e  o f  House  S i l l  # 5 3 8 ,  w h i c h  w i l l  s o o n  be h e a r d  
by y o u r  c o m m i t t e e .
As w r i t t e n ,  HB538  w o u l d  p r e s e n t  A l a s k a n  f  i r  e f  i g r i t e r  s w i t h  a
tw e n t y  y e a r  p o s t - r e t i r e m e n t  window f o r  t h e  a p p e a r a n c e  o f  any
d i s e a s e  o f  a p r e s u m a b l y  o c c u p a t i o n a l  n a t u r e ,  d u r i n g  wh i c h  t i m e  an 
a f f l i c t e d  member  c o u l d  a p p l y  f o r  t h e  w o r k e r s  c o m p e n s a t i o n  
b e n e f i t s  t o  w h i c h  he  o r  s he  i s  e n t i t l e d .  T h i s  b i l l  d o e s  n o t
i n c r e a s e  o f  d e c r e a s e  t h e  b e n e f i t  i t s e l f ;  r a t h e r  , i t  s i m p l y
sm o o t h s  t h e  p a t h  f o r  d e s e r v i n g  members  who become  i l l  b e c a u s e  o f  
t h e i r  s e r v i c e  a s  f  i r e f  i g h t e r  s . C o s t  t o  t h e  s y s t e m  i s  n o t  r e a l l y  
a f f e c t e d ,  a s  wha t  i s  p r o p o s e d  m e r e l y  e l i m i n a t e s  t h e  s p e c t a c l e  o f  
s i c k  p e o p l e  h a v i n g  t o  r e t a i n  e x p e n s i v e  c o u n s e l  t o  r e c e i v e  f a i r  
t r e a t m e n t .  T h i s  b i l l  w i l l  s h i f t  t h e  b u r d e n  o f  p r o o f  f r o m  t h e  
a f f l i c t e d  i n d i v i d u a l  t o  t h e  c o m p e n s a t i o n  s y s t e m .
As you a r e  p r o b a b l y  w e l l  a w a r e ,  f i r e f i g h t e r s  t o d a y  f a c e  a g r o w i n g  
t h r e a t  i n  t h e  t r e m e n d o u s  p r o l i f e r a t i o n  o f  s y n t h e t i c  c h e m i c a l s .  As 
t e c h n o l o g y  r e l i e s  m o r e  on  a r t i f i c i a l  s u b s t a n c e s  i n  t h e  q u e s t  t o  
make o u r  l i v e s  e a s i e r ,  t h e  r e s u l t a n t  r i s e  i n  t o x i c  smoke c r e a t e d  
when t h e s e  t h i n g s  b u r n  make s  f i r e f i g h t e r ' s  l i v e s  mo r e  d a n g e r o u s .  
What  i s  om i n o u s  f o r  f i r e f i g h t e r s  i s  t h a t  t h e i r  c a n c e r  d e a t h  r a t e  
h a s  mo r e  t h a n  d o u b l e d  i n  t h e  l a s t  30  y e a r s ,  p r o v i d i n g  an p a r a l l e l  
w i t h  t h e  i n c r e a s e  i n  s y n t h e t i c  s u b s t a n c e s .

H R 5 3 8 ;D o n  1ey
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P 02

911 - Emergency

M e l  j f t r e  d e p a r t m e n t

Mark R. Barker, Fire Chief 
P. O. Box 388, Bechel, Alaska 99559 

Phone: (907) 543-2131

R e p .  D a v e  D o n l e y ,
H o u s e  J u d i c i a r y  C h a i r m a n  
A l a s k a  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 1 1

A p r i l  9 ,  1 9 9 2

S u b j e c t :  S u p p o r t  o f  H B 5 3 8

D e a r  R e p .  D o n l e y ;

T h i s  l e t t e r ,  w r i t t e n  o n  b e h a l f  o f  t h e  p a i d  a n d  v o l u n t e e r  
f i r e f i g h t e r s  o f  m y  d e p a r t m e n t  a n d  t h e  B o a r d  o f  D i r e c t o r s  a n d  
m e m b e r s h i p  o f  t h e  A l a s k a  F i r e  C h i e f s  A s s o c i a t i o n ,  u r g e s  y o u r  
s u p p o r t  a n d  p a s s a g e  o f  H o u s e  B i l l  # 5 3 8 ,  w h i c h  w i l l  s o o n  b e  h e a r d  
o y  y o u r  c o m m i t t e e .

A s  w r i t t e n ,  H B 5 3 8  w o u l d  p r e s e n t  A l a s k a n  f i r e f i g h t e r s  w i t h  a
t w e n t y  y e a r  p o s t - r e t i r e m e n t  w i n d o w  f o r  t h e  a p p e a r a n c e  o f  a n y
d i s e a s e  o f  a  p r e s u m a b l y  o c c u p a t i o n a l  n a t u r e ,  d u r i n g  w h i c h  t i m e  a n  
a f f l i c t e d  m e m b e r  c o u l d  a p p l y  f o r  t h e  w o r k e r s  c o m p e n s a t i o n  
b e n e f i t s  t o  w h i c h  h e  o r  s h e  i s  e n t i t l e d .  T h i s  b i l l  d o e s  n o t
i n c r e a s e  o f  d e c r e a s e  t h e  b e n e f i t  i t s e l f ;  r a t h e r  , i t  s i m p l y
s m o o t h s  t h e  p a t h  f o r  d e s e r v i n g  m e m b e r s  w h o  b e c o m e  i l l  b e c a u s e  o f  
t h e i r  s e r v i c e  a s  f  i  r e f  i g h t  e r s . C o s t  t o  t h e  s y s t e m  i s  n o t  r e a l l y  
a f f e c t e d ,  a s  w h a t  i s  p r o p o s e d  m e r e l y  e l i m i n a t e s  t h e  s p e c t a c l e  o f  
s i c k  p e o p l e  h a v i n g  t o  r e t a i n  e x p e n s i v e  c o u n s e l  t o  r e c e i v e  f a i r  
t r e a t m e n t .  T h i s  b i l l  w i  1 1 s h i f t  t h e  b u r d e n  o f  p r o o f  f r o m  t h e  
a f f l i c t e d  i n d i v i d u a l  t o  t h e  c o m p e n s a t i o n  s y s t e m .

A s  y o u  a r e  p r o b a b l y  w e l l  a w a r e ,  f i r e f i g h t e r s  t o d a y  f a c e  a  g r o w i n g  
t h r e a t  i n  t h e  t r e m e n d o u s  p r o l i f e r a t i o n  o f  s y n t h e t i c  c h e m i c a l s .  A s  
t e c h n o l o g y  r e l i e s  m o r e  o n  a r t i f i c i a l  s u b s t a n c e s  i n  t h e  q u e s t  t o  
m a k e  o u r  l i v e s  e a s i e r ,  t h e  r e s u l t a n t  r i s e  i n  t o x i c  s m o k e  c r e a t e d  
w h e n  t h e s e  t h i n g s  b u r n  m a k e s  f i r e f i g h t e r ' s  l i v e s  m o r e  d a n g e r o u s .  
W h a t  i s  o m i n o u s  f o r  f i r e f i g h t e r s  i s  t h a t  t h e i r  c a n c e r  d e a t h  r a t e  
h a s  m o r e  t h a n  d o u b l e d  i n  t h e  l a s t  3 0  y e a r s ,  p r o v i d i n g  a n  p a r a l l e l  
w i t h  t h e  i n c r e a s e  i n  s y n t h e t i c  s u b s t a n c e s .

H B 5 3 8 ;D o n  1 ey



The i n s i d i o u s  n a t u r e  and l o n g  i n c u b a t i o n  p e r i o d s  o f  many o f  t h e  
i l l n e s s e s  c o v e r e d  u n d e r  t h e  b i l l ,  m a n d a t e  t h e  20  y e a r  w indow and 
a s  w r i t t e n  w o u l d  p r o v i d e  t h e  n e c e s s a r y  p r o t e c t i o n  f o r  t h e s e  
c a r i n g  and d e d i c a t e d  p e o p l e .
Thank  y o u  f o r  y o u r  s u p p o r t .  I f  y o u  h a v e  an y  q u e s t i o n s  p l e a s e  f e e l  
f r e e  t o  c o n t a c t  me o r  y o u r  l o c a l  F i r e  C h i e f  f o r  m o r e  i n f o r m a t i o n .

S i n c e r e l y ,

Ma r k  R .  B a r k e r  
F i r e  C h i e f  
1 s t  V i c e  P r e s i d e n t ,  
A l a s k a  F i r e  C h i e f s  A s s n .

c c . P r e s . ;  AFCA
B e t h e l  C i t y  Manag e r

H B 5 3 8 ; D o n l e y
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I n j u r e d  S o l d o t n a  f i r e f i g h t e r  n o w  b a t t l e s  f o r  a i r

MtOCIATBO PUBS!

Lung damage from  a Soldotna 
blaze keeps firefighter Rusty Gril- 
ley constantly on oxygen.

ASSOCIATED PRESS
K E N A I  —  A  brief breath of toxic 

smoke has brought Soldotna firpman 
Rusty Grilley face to face with a 
deadly lung disease. N o w  he's not 
fighting fires, he’s fighting for his life.

Grilley, 33, injured his lungs during 
a fire in January at Alaska Fast Foto 
in Soldotna. With other firefighters 
from Central Emergency Services, 
he was outside the small store when 
an unexpected gust blew fumes con­
taining photo processing chemicals 
into his face.

After two visits to a Denver hospi­
tal specializing in respiratory prob­
lems, Grilley was diagnosed with 
bronchiolitis obliterans, a disease in 
which white cells, fighting infection 
in the lungs, produce scar tissue that 
closes off the lungs' smallest air­
ways.

In his case, Grilley** lungs admit 
only 40 percent of the needed oxygen 
into the blood stream. He is on oxy­
gen 24 hours a day to avoid any organ 
or brain damage.

Since doctors have little experi­
ence combatting the relatively rare 
lung disease, the effectiveness of his 
treatment is something of an un­
known.

“The problem Is, there's no scien­
tific data on this kind of treatment," 
Grilley said as he inhaled oxygen 
through a tube secured around his 
nose. "I’m  waiting to be written up.”

Grilley is taking steroids to fight 
the inflammation in his lungs, which 
constantly burn, he said. The ster­
oids, however, increase the amount 
of white cells in the lungs which 
cause the scar tissue, so he must also 
take chemotherapy pills to counter 
balance the increase.

Doctors will not know if the ster­
oids and chemotherapy are working 
for another three to six months, Gril­
ley said. And if they do work, it will 
require at least another year of treat­
ment and the oxygen.

Unfortunately, his lungs feel like 
they are getting worse. Others who 
have had similar but more severe dis­
eased lungs have died within sue

weeks, he said.

Grilley is confined to a breathing 
cord connected to a machine that 
boosts his intake of oxygen. His dally, 
15-minute walk outside with a port­
able oxygen tank tires iiim substan­
tially.

The situation has also been hard on 
his family. His wife, Cherie, and his 
three sons, David, 6, Daniel, 13, and 
Stephen, 16, have had to pick up the 
slack on tasks he used to do around 
the house. H e  cannot work, but be 
will receive a full-time salary for up 
to a year from the date of the fire.

Fire Chief Greg Barclay said Grtl- 
ley’a injury in tha Una of duty is the 
most severe in his memory.

Since the fire, the fire department 
has revised its procedures for work­
ing around toxic smoke. Firefighters 
now have better breathing appara­
tuses, and use a detector that deter­
mines the concentrations of carbon 
dioxide and other chemicals at a fire 
site.
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COMMITTIiKS

M E M O R A N D U M

T O :  R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r
H o u s e  J u d i c i a r y  C o m m i t t e e

F R O M :  R e p r e s e n t a t i v e  B i l l  H u d s o n

S U B J E C T :  C S S S H B  5 4 0 ( R e s ) ,  L i m i t e d  l i a b i l i t y  f o r
r e s p o n s e  a c t i o n  c o n t r a c t o r s .

Y o u  h a v e  a s k e d  f o r  a  n a r r a t i v e  r e l a t i n g  t o  H B  5 4 0 .

A s  y o u  w i l l  r e c a l l ,  l a s t  y e a r  t h e  l e g i s l a t u r e  p a s s e d  H B  1 9 6 ,  C h .  
9 2 ,  S L A  1 9 9 1 .  T h a t  l e g i s l a t i o n  l i m i t e d  l i a b i l i t y  f o r  r e s p o n s e  
a c t i o n  c o n t r a c t o r s  ( R A C ' s ) ,  a n d  p r o v i d e d  f o r  a  s u n s e t  o f  t h a t  
l i a b i l i t y .  H e n c e ,  t h e  i n t r o d u c t i o n  o f  H B  5 4 0  t h i s  s e s s i o n .

T h i s  l e g i s l a t i o n  i s  n e c e s s a r y  b e c a u s e  u n d e r  r e g u l a t i o n s  r e c e n t l y  
a d o p t e d  k n o w n  a s  " 5 6 7  r e g u l a t i o n s "  s h i p p e r s  o f  c r u d e  a n d  n o n c r u d e  
m u s t  h a v e  a  c o n t i n g e n c y  p l a n  a p p r o v e d  b y  t h e  A l a s k a  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n  b e f o r e  t h e y  c a n  s h i p .  B y  s t a t u t e ,  A D E C  
m u s t  a s c e r t a i n  t h e  s h i p p e r ' s  f i n a n c i a l  r e s p o n s i b i l i t y  a n d  m u s t  a l s o  
a s c e r t a i n  t h a t  a  r e s p o n s e  a c t i o n  c o n t r a c t o r  h a s  b e e n  c o n t r a c t e d  
w i t h  t o  r e s p o n d  t o  a  t h r e a t e n e d  o r  a c t u a l  r e l e a s e  o f  c r u d e  o r  
n o n c r u d e .

I n  o r d e r  f o r  r e s p o n s e  a c t i o n  c o n t r a c t o r s  t o  e s t a b l i s h  t h e m s e l v e s  
f o r  b u s i n e s s  i n  A l a s k a ,  w e  m u s t  f o s t e r  a  c o n d u c i v e  b u s i n e s s  
e n v i r o n m e n t .  N o  b u s i n e s s  p e r s o n  w i l l  w i l l i n g l y  e s t a b l i s h  a  
b u s i n e s s  e n t e r p r i s e  i f  h e  o r  s h e  w i l l  b e  h e l d  l i a b l e  f o r  d a m a g e s  
c a u s e d  b y  a n o t h e r .

T h e  r e s p o n s e  a c t i o n  c o n t r a c t o r  d o e s  n o t  c r e a t e  a  r i s k  o f  a  
t h r e a t e n e d  o r  a c t u a l  r e l e a s e  o f  c r u d e  o r  n o n c r u d e .

T h e  s h i p p e r ,  h a n d l e r  a n d  o w n e r  o f  t h e  c r u d e  o r  n o n c r u d e ,  i n  c u r r e n t  
s t a t u t e ,  i s  h e l d  w i t h  s t r i c t  l i a b i l i t y  f o r  d a m a g e s  c a u s e d  b y  a

R EP R ESEN T IN G  
ALASKA'S CAPITAL CITY



I f  H B  5 4 0  i s  n o t  p a s s e d  t h i s  y e a r ,  t h e  l i m i t e d  l i a b i l i t y  f o r  R A C ' s  
s u n s e t s  i n  J u n e .  T h e  r e s u l t  w i l l  b e  t h a t  r e s p o n s e  a c t i o n  
c o n t r a c t i n g  b u s i n e s s e s  w i l l  n o t  b e  w i l l i n g  t o  c o n t r a c t  w i t h  
c o n t i n g e n c y  p l a n  a p p l i c a n t s .

I  a m  f e a r f u l  t h a t  w i t h o u t  t h e  a v a i l a b i l i t y  o f  R A C ' s  t o  c o n t r a c t  
w i t h  c o n t i n g e n c y  p l a n  h o l d e r s ,  t h e  A D E C  w i l l  b e  c a l l e d  u p o n  t o  
e i t h e r  s t o p  t h e  s h i p m e n t  o f  c r u d e  a n d  n o n c r u d e ,  w i t h  d r a s t i c  
r e s u l t s  f o r  t h e  c i t i z e n s  o f  t h i s  s t a t e .  N o t  o n l y  w i l l  t h e  s t a t e ' s  
r e v e n u e  b e  a f f e c t e d ,  b u t  a l s o  h e a t i n g  f u e l ,  a v i a t i o n  f u e l ,  d i e s e l  
g e n e r a t o r  f u e l s  f o r  e l e c t r i c a l  p o w e r ,  a n d  o t h e r  n o n c r u d e  p r o d u c t s  
w i l l  b e  u n a v a i l a b l e  t o  t h e  r e s i d e n t s  o f  A l a s k a .  T h e  o t h e r  
a l t e r n a t i v e  m a y  b e  f o r  t h e  A D E C  t o ,  a s  t h e y  h a v e  b e e n  f o r c e d  t o  d o  
f o r  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  n o n c r u d e  c o n t i n g e n c y  p l a n s ,  i s s u e  
w a i v e r s .  T h i s  i s  a n  e r o s i o n  o f  t h e  c o n t i n g e n c y  p l a n  p r o c e s s ,  a n d  
A l a s k a  w i l l  b e  b a c k  t o  a  s e v e r e  l a c k  o f  c o n t i n g e n c y  p l a n n i n g  a s  i t  
w a s  i n  M a r c h  o f  1 9 8 9 .

I  b e l i e v e  i t  i s  i m p e r a t i v e  t h a t  t h i s  l e g i s l a t u r e  m a k e  t h e  n e c e s s a r y  
p o l i c y  d e c i s i o n s  t o  e n s u r e  t h e  s h i p p e r s ,  o w n e r s  a n d  h a n d l e r s  o f  
c r u d e  a n d  n o n c r u d e  a r e  h e l d  t o  t h o s e  r e q u i r e m e n t s  u n d e r  t h e  5 6 7  
r e g s .  T h e  p a s s a g e  o f  H B  5 4 0  w i l l  e n s u r e  t h e  c o n t i n g e n c y  p l a n n i n g  
i s  a n  o n g o i n g  a n d  u s e f u l  p r o c e s s  t o  p r o t e c t  t h e  c o a s t a l  a n d  r i v e r  
s y s t e m s  o f  A l a s k a .

A t t a c h e d  i s  a  a n a l y s i s  p r e p a r e d  b y  s t a f f ,  d e s c r i b i n g  t h e  d e b a t e  o n  
s e v e r a l  o f  t h e  s e c t i o n s .

A g a i n ,  a  h e a r i n g  t i m e  f o r  C S S S H B  5 4 0 ( R e s )  a t  t h e  e a r l i e s t  p o s s i b l e  
t i m e  w i l l  b e  v e r y  m u c h  a p p r e c i a t e d .

M y  s t a f f  p e r s o n ,  L a n d a  H o l t a n ,  a n d  I  w i l l  b e  h a p p y  t o  m e e t  w i t h  y o u  
o r  a n y  o f  y o u r  s t a f f  s h o u l d  y o u  h a v e  q u e s t i o n s  o r  i f  y o u  n e e d  
f u r t h e r  i n f o r m a t i o n .

B H :  l h

c c :  A l l  M e m b e r s  -  H o u s e  J u d i c i a r y  C o m m i t t e e  w / a t t a c h m e n t

r e l e a s e ,  an d  HB 5 4 0  d o e s  n o t  c h a n g e  t h a t  s t r i c t  l i a b i l i t y .
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CS FOR SFONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 (O&G)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HUDSON, Navarre, G.Phillips, Taylor, Zawackl, Grussendorf, CJDavis, Carney, 
Parnell, Foster, Baker, Choquette, Gonzales, Hanley, Leman, Martin, MAMilier, M-W-MUIer,, RPhillips, Sharp

A BILL 

FOR AN ACT ENTITLED

1 "An Act limiting the liability of an oil spill response action contractor for release or

2 threatened release of a hazardous substance and for an act or omission that is not

3 contrary to a state or national oil spill contingency plan or, notwithstanding the state or

4 national plan, that is not contrary to an order of an on-scene coordinator; repealing the

5 requirements that liability is not limited in an action for damages to personal property

6 not caused by oil and is only limited if the act or omission occurs within 15 days after

7 the release of oil; repealing secs. 2, 5, 7, 10, and 12 of ch. 92, SLA 1991; and providing

8 for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 46.03.822(a) is amended to read:

11 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

12 set out in (b) of this section* [AND] the exception set out in (i) of this secdon, and the

-1- CSSSHB 540(0&G)
New Texz Underl ir .ed (DELETED TEXT BRACKETED]



1 limitation on liability provided under AS 46.03.825. the following persons are strictly liable,
2 jointly and severally, for damages, for the costs of response, containment, removal, or remedial
3 action incurred by the state, a municipality, or a village, and for the additional costs of a function
4 or service, including administrative expenses for the incremental costs of providing the function
5 or service,-that are incurred by the state, a municipality, or a village, and the costs of projects
6 or activities that are delayed or lost because of the efforts of the state, the municipality, or the
7 village, resulting from an unpermitted release of a hazardous substance or, with respect to
8 response costs, the substantial threat of an unpermitted release of a hazardous substance:
9 (1) the owner of, and the person having control over, the hazardous substance at

10 the time of the release or threatened release; this paragraph does not apply to a consumer product
1 1  in consumer use;
12 (2) the owner and the operator of a vessel or facility, from which there is a
13 release, or a threatened release that causes the incurrence of response costs, of a hazardous
14 substance;
15 (3) any person who at the time of disposal of any hazardous substance owned or
16 operated any facility or vessel at which the hazardous substances were disposed of, from which
17 there is a release, or a threatened release that causes the incurrence of response costs, of a
18 hazardous substance;
19 (4) any person who by contract, agreement, or otherwise arranged for disposal or
20 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
2 1 substances owned or possessed by the person, other than domestic sewage, or by any other party
22 or entity, at any facility or vessel owned or operated by another party or entity and containing
23 hazardous substances, from which there is a release, or a threatened release that causes the
24 incurrence of response costs, of a hazardous substance;
25 (5) any person who accepts or accepted any hazardous substances, other than
26 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
27 from which there is a release, or a threatened release that causes the incurrence of response cos .s,
28 of a hazardous substance.
29 * Sec. 2. AS 46.03.825(a) is amended to read:
30 (a) A person who is a response action contractor with respect to a release or threatened
31 release of oil [WHOSE ACT OR OMISSION IS NOT CONTRARY TO AN ORDER OF THE

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 FEDERAL OR STATE ON-SCENE COORDINATOR] is not civilly liable for injuries, costs,
2 damages, expenses, or other liability that results from the release or threatened release, or from
3 the response action contractor’s act or omission in response to the release or threatened release,
4 unless the person bringing a claim against the response action contractor proves by a
5 preponderance of die evidence that
6 (1) the response action contractor would have been liable for the initial release
7 or threatened release under AS 46.03.822 even if that contractor had not carried out a response
8 action;
9 (2) the response action contractor acted with gross negligence or intentional

10 misconduct; [OR]
11 (3) the act or omission of the response action contractor was contrary to an
12 order of the federal on-scene coordinator, or to the extent that the federal on-scene
13 coordinator has not otherwise ordered, to an order of the state on-scene coordinator: or
14 (4) the act or omission of the response action contractor
15 (A) was contrary in a material or substantial respect to the national
16 contingency plan prepared under 33 U.S.C. 1321(d), or to the extent that the national
17 contingency plan has not otherwise provided, to the state contingency plan prepared
18 under AS 46.04.200 or 46.04.210; and
19 (B) did not result from an order of the federal on-scene coordinator,
20 or to the extent that the federal on-scene coordinator has not otherwise ordered,
21 from an order of the state on-scene coordinator [THE RESPONSE ACTION
22 CONTRACTOR, WITHOUT APPROVAL BY THE FEDERAL OR STATE ON-SCENE
23 COORDINATOR, SUBSTANTIALLY DEVIATED FROM AN OIL SPILL
24 CONTINGENCY PLAN PREVIOUSLY APPROVED UNDER AS 46.04.030, AND THE
25 PLAN WAS EITHER PREPARED BY THAT CONTRACTOR FOR A PARTY
26 RESPONSIBLE FOR THE RELEASE UNDER AS 46.03.822 OR THAT CONTRACTOR
27 PREVIOUSLY AGREED TO COMPLY WITH THE TERMS OF THAT PLAN UNDER
28 A CONTRACT WITH PARTIES RESPONSIBLE FOR THE RELEASE UNDER
29 AS 46.03.822].
30 * Sec. 3. AS 46.03.825(b) is amended to read:
31 (b) The limitation on liability contained in (a) of this section does not apply to

' W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 [(1)] an action for personal injury or death [;
2 . (2) AN ACTION FOR DAMAGES TO TANGIBLE PERSONAL PROPERTY
3 NOT CAUSED BY OIL; OR
4 (3) AN ACT OR OMISSION THAT OCCURS MORE THAN 15 DAYS AFTER
5 THE RELEASE]. '
6 * Sec. 4. Sections 2, 5, 7, 10, and 12 of ch. 92, SLA 1991, are repealed.
7 * Sec. 5. If this Act takes effect after June 30, 1992, sec. 4 of this Act is retroactive to June 30, 1992.
8 * Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

■ W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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*

OFFERED IN TOE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: CSSSHB 540(0&G)

Page 1, line 7, after "oil;":
Insen "relating to the duty of, and charges or financial responsibility requirements related 

to that duty imposed by, the common operating agent for the holders and lessees of the right-of- 
way agreement for the trans-Alaska pipeline system to control and contain oil discharges;"

Page 4, after line 5:
Insert a new bill section to read:

"* Sec, 4. AS 46.04.020 is amended by adding new subsections to read:
(g) The common operating agent for the holders and lessees of the right-of-way 

agreement for the trans-Alaska, pipeline shall immediately contain and clean up a discharge of 
crude oil transported by or due to the operation of the trans-Alaska pipeline system or due to 
related activities, including operation of a tank vessel while berthed at a marine terminal or while 
traveling within state waters to or from a marine terminal. A charge or financial responsibility 
requirement imposed by the common operating agent for holders and lessees of the right-of-way 
agreement for the trans-Alaska pipeline system on a tank vessel traveling on an intrastate voyage 
from a marine terminal for the purpose of containing and cleaning up a discharge of crude oil 
is subject to review by the Alaska Public Utilities Commission under AS 42.05.361 - 42.05.441. 
Review of a charge or financial responsibility requirement allowed under this subsection may 
occur at the request of a tank vessel owner, operator, or lessee, or as allowed by the Alaska 
Public Utilities Commission.

(h) The department may waive an oil discharge containment and cleanup requirement 
imposed under (a) or (g) of this section if

(1) the department determines, in consultation with the United States Coast Guard 
or the United States Environmental Protection Agency, as appropriate, that containment or 
cleanup is technically not feasible; or

7-LS2045VG.1
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(2) the cleanup or containment activities would result in greater environmental 
damage than the discharge itself."

Renumber the following bill sections accordingly.

Page 4, line 7:
Delete "sec. 4"
Insert "sec. 5"
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES HUDSON, Navarre, GJPhillips, Taylor, Zawacki, Grussendorf, CDavis, Carney, 
Parnell, Foster, Baker, Choquette, Gonzales, Hanley, Leman, Martin, MAJVIiller, M.WMiller, RJPhillips, Sharp, 
Ivan, MacLean

A BILL 
FOR AN ACT ENTITLED

1 "An Act relating to registration of an oil spill response action contractor; limiting the
2 liability of an oil spill response action contractor for release or threatened release of a
3 hazardous substance and for an act or omission that is consistent with a state or national
4 oil spill contingency plan or consistent with an order of an on-scene coordinator; amending
5 certain exceptions to limited liability applicable to an oil spill response action contractor;
6 repealing secs. 2, 5, 7, 10, and 12 of ch. 92, SLA 1991; and providing for an effective
7 date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 
a.9 Section 1. AS 46.03.822(a) is amended to read:

ri'*. - '  ■ <\10 (a) Notwithstanding any other provision or rule of law and subject only to the defenses
11 set out in (b) of this section̂  [AND] the exception set out in (i) of this section, and the
12 limitation on liability provided under AS 46.03.825, the following persons are stricdy liable,
13 jointly and severally, for damages, for the costs of response, containment, removal, or remedial

-1- C S S S H B  540( )
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1 action incurred by the state, a municipality, or a village, and for the additional costs of a function
2 or service, including administrative expenses for the incremental costs of providing the function
3 or service, that are incurred by the state, a municipality, or a village, and the costs of projects
4 or activities that are delayed or lost because of the efforts of the state, the municipality, or the
5 village, resulting from an unpermitted release of a hazardous substance or, with respect to
6 response costs, the substantial threat of an unpermitted release of a hazardous substance:
7 (1) the owner of, and the person having control over, the hazardous substance at
8 the time of the release or threatened release; this paragraph does not apply to a consumer product
9 in consumer use;

10 (2) the owner and the operator of a vessel or facility, from which there is a
1 1  release, or a threatened release that causes the incurrence of response costs, of a hazardous
12 substance;
13 (3) any person who at the time of disposal of any hazardous substance owned or
14 operated any facility or vessel at which the hazardous substances were disposed of, from which
15 there is a release, or a threatened release that causes the incurrence of response costs, of a
16 hazardous substance;
17 (4) any person who by contract, agreement, or otherwise arranged for disposal or
18 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
19 substances owned or possessed by the person, other than domestic sewage, or by any other party
20 or entity, at any facility or vessel owned or operated by another party or entity and containing
2 1 hazardous substances, from which there is a release, or a threatened release that causes the
22 incurrence of response costs, of a hazardous substance;
23 (5) any person who accepts or accepted any hazardous substances, other than
24 refined oil, for transport to disposal, or treatment facilities, vessels or sites selected by the person,
25 from which there is a release, or a threatened release that causes the incurrence of response costs,
26 of a hazardous substance.
27 * Sec. 2. AS 46.03.825(a) is repealed and reenacted to read:

’$£&a.28 . (a) A response action contractor who responds to a release or threatened release of oil
29 is not civilly liable for removal costs or damages that result from an act or omission in the course
30 of providing care, assistance, or advice
31 (1) consistent with a contingency plan prepared under AS 46.04.200, 46.04.210,

. - v<
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1 or 33 U.S.C. 1321(d); or
2 (2) as otherwise directed by the federal or state on-scene coordinator
3 * Sec. 3. AS 46.03.825(b) is amended to read:
4 (b) The limitation on liability contained in (a) of this section does not apply to
5 (1) an action for personal injury or death; or
6 (2) a response action contractor who
7  (A) would otherwise have been liable for the release or threatened
8 release under AS 46.03.822;
9 (B) acts with gross negligence or intentional misconduct: or

10 (C) is not registered with the department under AS 46.04.035. and
1 1  who agrees in writing to be listed and who is listed as a response action contractor
12 in a contingency plan approved under AS 46.04.030, that is being implemented to
13 respond to a release or threatened release of oil [AN ACTION FOR DAMAGES TO
14 TANGIBLE PERSONAL PROPERTY NOT CAUSED BY OIL; OR
15 (3) AN ACT OR OMISSION TEAT OCCURS MORE THAN 15 DAYS AFTER
16 THE RELEASE].
17 * Sec. 4. AS 46.04 is amended by adding a new section to read:
18 Sec. 46.04.035. REGISTRATION OF OIL SPILL RESPONSE ACTION
19 CONTRACTORS, (a) A person may register with the department as an oil spill response action
20 contractor. The department shall require a person registering as an oil spill response action
21 contractor under this section to verify the existence of resources, including personnel, equipment,
22 services, and a deployment plan as required of that contractor in any contingency plan approved
23 under AS 46.04.030 in which the contractor has agreed to be listed.
24 (b) The department shall develop and maintain a list of oil spill response action
25 contractors registered under this section. The department shall provide the list on request to
26 interested persons.
27 (c) In this section, "oil" and "response action contractor" have the meanings given in 

AS 46.03.826.
29 * Sec. 5. Sections 2, 5, 7, 10, and 12 of ch. 92, SLA 1991, are repealed.
30 * Sec. 6. I f  this Act takes effect after June 30, iy92, sec. 5 of this Act is retroactive to June 30, 1992.
31 * Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEG ISLATIVE AFFA IRS  AGENCY 
STATE O F  ALASKA

(907) 465-3807 or 465-2450 
F A X  (907) 465-2029 
M ail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M February 20, 1992

SUBJECT: Response action contractors - (SSHB 540)

TO:
FROM:

Representative Bill Hudson
Michael F. Ford 
Legislative Counsel /

The following is a section by section analysis of SSHB 540:
Section 1 - Provides that an oil spill response action contractor whose act or 
omission is not contrary to the state or national oil spill contingency plans, or if 
contrary, is not contrary to an order of the state cr federal on-scene coordinator, 
receives protection from certain civil liability.
Section 2 - Repeals two current exceptions to the limited liability provisions of 
AS 46.03.825(a). The first being an action for damages to personal property not 
caused by oil, and the second being an action based on an act or omission that occurs 
more than 15 days after the release of oil.
Section 3 - Repeals the sunset provisions enacted in HB 196, that would repeal the 
limited liability of response actions contractors.
Section 4 - Retroactive clause for section 3.
Section 5 - Effective date.
MFF:pl
92-116.plm
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AN ACT
Uahia| cMlettny far leu or omuioat of an oil spill rerponae action connoor and 

I aria liability on responsible parties for emtio tcu or omistions of • 
■ contractor; vnendtny the definitiont of 'response action* and ’ response 
tr"; reumrf to a report by the Cibieru Ovrntjhi Council on Oil and 

Oho I li fW o  Subninrci; providiny for the repeal on July 1 .1992, of chanyes .twit 
by ihu Act m i  pmtridj)| fur an cffectitrc dare.

• Sad inn L AS 4KDJ22(a) it an tended to read:
(i) Narwidtsaandut( any other provision or rile of law and subject only to the dcfcm.tt 

tea out ia Maf this tcedon and the exception ut out in |i) of this section, the following persons 
are aricdy M tc jointly and Kvcrelly, for damages (TO PERSONS OR PROPERTY, 
WHETHB PUiUC OR PRIVATE. INC1.UDING DAMAOE TO THE NATURAL 
RESOUtCB Of THE STATE OR A MUNICIPALITY.) and for the coca of resporue,
r-—•----- [ naoriLor remedial action tncvtxed by the state or a municipality. reiulbng from
an unptranad rckaoe of a haurdoui lubataace or, with respaa to response coat, the subciuuial 
Lhrut af ar nsytretinai releajc of a hatardout substance:

(I) the otner of. and the person ha<rin| control over, the hieardous tubuanct at 
the hnterfdnrekase or threatened release; (hit pan|taph doea nut apply to a consumer product 
ia c
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(2) the owner and the pperata of 4 vessel or facility, Iron) which their is t 
irleesc, a  4 threatened rekare thei C4iues the taemrinc* of relpome costs, 0f i haearduus 
■ubsuncc;

(3) My penosi who 4i the lime of iStpoaal of my haunlous tubs1 sire owned a  
operated any facility a  vessel u  which the hsesdoee whstirices wen disposed of, from whicit 
their is 4 relesic. or s threeieocd release that cmm the incvnmoe of response costs, of 4 
heissdous stibium;

(<) My person who by capita, tpccmctu. a  otherwise smnjed fa  dispossl or 
treeuncnt, or amnjed with s tmuponer lot crampon (ot dispoui or treatment, of hsurdoos 
subsunccs owned or possessed by the person, other hun domestic sewsje. or by uiy other psny 
or cnoty, si sny fscility ur vessel owned ot operstsd by snother psny ot enuty end containing 
hsssrdous subsunccs, from which licit is s teiesee, a  s threatened rrlessc thst causes the 
incuntncc of response costs, of 4 hazardous substance;

(3) sny person who scccpu at iccrpted sny hsrsrdous lubsuuicei. other then 
refined oil. fa  mnipotl to dispose! a  tresmcot fscshces, vessels ot sites mlecsed by die person, 
from which there is 4 relcisr, at 4 threatened release dul causes die incurrence of response cosu, 
of s hasjtrdous substance.

* Sec X. AS 46.03.822(a) is repealed and reenacted B read:
(a) Norwithsunduf My other provision a  ntlc of law and subject only lo die defenses 

scl otsl in (b) of this section and the escepaoo set am in (i) of this section, die follows/! j  persons 
art strctly liable, joiotiy sod severally, fa  dsrrnr s  k> persons a  property, whether publk a  
private including damage to die natural resources*die state a  a municipality, ind fa  die cosu 
of response couainmcru. removal, ot resscdial sewn incurred by the suic ot a municipality, 
resuUinf from sn unptnmncd release of t htrctrtnm subiuncc ot, with respect to respooK cosu, 
die substanlial tiveat of an unpcrmiacd release of a haiardoua substance

(1) the owner of. and the person hnvinf conool over, the haxirdout substance at 
die lime of die release a  threatened release; dm panfreph docs not apply to s consumer product 
in consumer use:

(2) die owner sad die operator af t vessel a  facility, from which diere is a 
release, a  a dueaicrad re tens-; that causes the mcmcnct of response cosu, of a hassrdous
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1 subapncc
2 ' (3) my  person who as the ume of diiposal of m y  haiardoua substance owned or
3 operated m y  facility or vctael at which the harardoua tubsuncei were dispoand of, froot which
4 there u a release, or a threatened release that causes the incurrence of reiponie corn, of a
3 haiardoua luhatiaa ;
6 (4) any perron who by contract, agreement. or otherwise arranged for disposal or
7 treatment, or arrasped with a transporter for transport for disposal or treatment, of hazardous
I  subnanors owned or potacaaed by the person, other than domestic sewage, or by any other petty
9 or cacsy, at m y  faciluy or vessel owned or operand by another party or entity and containing
10 hatattVna subuaeoo. from which there ia a release, or a threatened release dial causes the
11 incurrence of response cosu. of a haxardous subtsance;
12 (3) say perron who acccpu or accepted any hazardous substances, other dun
13 refined oil, far tntnspon to disposal or oeauneni facdiocs, vessels or sites selected by the person,
14 from which there is a release. or a threatened release dial causes the incurrence of response cosu,
13 of s hazardous substance.
16 * Sec. J. AS 46.03.422 is amended by adding a new subsection us read:
17 (I) to this stetson, ’damages" include damage n persona or us public or private property,
14 damage to the natural resources of the state or a municipality, and damage caused hy acu or
19 onuunts of a response action contractor far which the itsponsc action contractor is not liable
20 under AS 4603.123 or 46.03.113.
21 * Sec. 6  AS 4603423(a) is amended to read:
22 (a) A person who is a response acucn contractor with respect to a release or threatened
23 release of a haurdoua subiuaet other Ilian oil whose rets or ora in tons arc sot contrary to a
24 response plan or urder by n lute or federal agency having jurisdiction over the release or
25 Ouusencd release is nos civilly liable for injuries, cocu. damage!, expenses, or other liabiliiy this
26 resuks boa the release or threatened relearn unless the release or threatened release ia caused
27 by art act or omission of the response action contractor that is negligent or grouty negligent or
21 censorial intentional misconduct. To show negligence by a response action convactor, a
29 claimant aunt d®w dua the acu or omissions of the contractor under die response action contract
30 were aa is accordance with gene rally accepted professional standards and practices at the time
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cfcTpwin

I die reiponie action aerhcei wen performed.
]  • s«c J. AS 46.03.123(1) u repealed and reenaoed lo read:
3 (t) A pereon who U • reiporue •roan connctcr with rupee! lo « relcuc or threatened
I rclcaac of i huardout wbtunoc whoe* ten or omtniou ho not contnuy lo > reiponie plan or
5 ortkr by a ante or federal agency having jwirdictioii over the itleaae or threatened reteare i» noi
6 civilly Utblc (or in j unci, ooou, damagei. cxpauo, or o*tt liability thu reiuJli from die relcuc
7 or threatened relcue unku die relcuc or tbreatcntd rekue u cauaed by hi aa or omnoon of
I the rerporuc action ooenoor that It negligent or (reedy negligent or coiuuuiici intcnoonnl
9 miacondnct To (how negligence by a rerponac ncdon connctor, a claimant mutt ihow dm the
10 Hti or ornmioni c l die contractor under the rerpon". aaion contract were not in accordance
11 with (cnenJIy accepted profeuionil itindardi and pncucet at the ume the reiponie acoon
12 lerncea were performed.
13 • .Sre. 4. AS 46.03.123(1) ia repealed and reenacsed to read;
14 ( j)  In this lection, 'reiponie action' meant an action taken in connccoon with die
15 miti|eiion or cleanup of a relcaac or threatened rekaac of a huaidout lubttancc other than oil,
16 includin| inveiugarion, evaluaooc, plan development. mappinj and curvtymg. engineering,
17 cfcaign and conitrucdon, removal, and equifeneru prtmtion.
I I * Sac. 7. AS 46.03.I23(() U repealed and reenacted to read:
19 U> thla aecdoaa,
20 (1) 'retponte action* meana an action taken in connection with the mitigation or
2) deanuo of a haiardoua rubatanc* releue or threatened rekue, including inraagaiioci. evaluation,
22 plan development, mapping and lurveyug, engineering. d«i(n and cotucruction. removal, and
23 equipment pro-* I non;
24 (2) ‘ reiponie action comma" nteim a wntea contract or agreement to provide
25 reiponie action with rupect to a reieaac or threatened rcteue of a haurtlout tubtiann, entered
26 tmo by a pcreon wi*
27 (A) the department:
2g (B) another pcnon who baa entered into an agreement with the department
29 that provides for reiponie acuon ubjeo o  the dcpanmem'i ovcnight and control;
.VI (O a federal agency with juradtctton over the relearn or threatened

CSHB !*4<nN) -4-
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reletae; or
ID) Bator pcnon potentially liable for to  relcaae or threatened relcaae 

under Mac or federal lew,
(3) 'rapanat taw  contractor* meant

(A) a ytnoa who eaten too t reiporue action contract with reipact to a 
rclcaac cr tomrnto rebate of a haurdoua ubitaece and who la carrying out to  
corwao. indudiaf • aoopcradve organiiatioa formed to mamma and lupply reiponie 
equipment aad waeoaab that cu n  Uio a reiponie actioa contract reining to a relcaae 
or toeajcoad rekaare lad

( I )  a pceaoa who U retained or hired by and u under to  control of a 
pcnon dcreribad ta (A) of *u  paragraph to provide ,-cmcci related to to  reapeoac 
actioa catena.

• Sec. L AS 46.03 ii emended ay nthag a new incoun to read:
Sec. 44.0J.t2J. OH.SWJ.RESPONSE ACTION CONTRACTORS, (a) A pcnon who 

il a reiponie wiin. Wtta raapea to a relcaae or threatened rehaac of oil whoec act or
otniiuoa u not coanay to ■ redo of to federal or uaic oo-aceoe coordinator ia not civilly 
liable for iejurica, com. litanpa. upcnact, or other liability that reaulti front to  relcaae or 
threaiered relcaae. or from to tetponac acson contractor'! act or omiiiioe in reiponie to to 
relcaae or ihrewenaC rekam, ■deal to  pcnon bringing a claim agnail to  rcipoaie actio* 
contractor provet by a petpeadrmare of to evidence tor

(I) to ic ifn t actioa contractor would have been liable for to  initial relcaae 
cr threaicned relcaae aadar AS 46 03172 even if that contractor had not carried cue a reiponie

(2) to ropwe icaoo contractor acted with grow negligence or inienliooal 
mitconriurr. or

(3) to —y~~ mine contractor, without approval by to  federal or date on- 
K"» coordiuwr, ivtrmdh' deviMad from an oil ipall comingency plan perviouily approved 
under AS 46.0U030. aad to plan w n  either prepend by that contractor for a party ropotuible 
for to reheacmdar AS 44*222or that coeeaoor previouily agreed to comply with toicntu 
of that pier tnekr a com  whh panica raponiibk lor to  releeic under AS 44.03.S22.
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1 (b) The limitation on liability contained in (a) of tftii tee non doct not apply to
2 (I) aa acoon foe ptnonal injury or death;
J (2) an action for dama|ea to tanyibk pcnon11 property not earned by oil; or
4 (3) an act or onunon that occur! more than I) daya after the releaac.
i (cl If the liability of an oil ipill reiponie action contractor it noe limited under (a) of ihia
4 section ur if the pctrvitiona of (a) of Ihil xenon do not apply becauic of (b) of Ihtt tecoon. the
7 oil spill reiponie action contractor it not civilly liable for injunct, cwu. damafca. eapenfca. or
I  other liability that reiulta from the reiponie action contnctot'i act or omitiion with retpect to
9 a releaac or threatened relcaae of oil unleaa the aa or omitiion of the oil spill retpuuc acoon

10 contractor ti n-jli|eol. potily netlijeai. or conatilutet intentional mitcondua. Thil tubtecuon
11 duei nut apply to an oil ipill reiponie action contractor who would have been liable for the
| ]  initial refcaae or threatened releaac of oil under AS 46.01.122 even if tbai contractor bad not
I I  carrieo out a retpottae action.
14 (d| In Ihil tec non, "reiponie action' meant an action taicn to ret pond to > re kite or
| ]  threatened relcaae of nil. includinj but not limited to mtojanon. clean up. or removal of a releaac
16 or threatened relcaae of oiL
17 * See. 9. AS 46.03.t24 it amended by addin{ new parapaphi to read:
iy (14) 'reiponie action contraa' meant a vntitn cootra'J ot a pee meat to provide 46.03. 826( 14 ) a
19 reiponie kdoo with retpect to a releaac or threatened releaac of a haiaiduu itibtunoc entered ( 1 5 )
20 into by a pcnon with
21 (A) the department;
22 (B) mother pcnon who hat entered into ut agreement with the department
23 that provide! for reiponie action ubjea to the dcpanmcm'i ovcnifht and control;
]4 (C) l  federal apcrtcy with junadtctton over the release or threatened
IJ relcuc; or
26 (D) another pcnon potentially liable for the relcaae or threatened releaac
27 under uatc or fedcnl law,
21 (IS) 'reipoue acoon contractor' meant
29 (A) > pcnon who cmcn into a reiponie action contract with ret pea to i
30 releaac or threatened relcuc of a haatdoui substance and who ia carrying out the

Chapter >2
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Repealer

Eff. §§ 2,
5, 7, and
10 take
effect
7/1/92;
remainder
of Act
takes
effect
7/3/91

1991 SLA CH. 92

_  •• Chapaev »2
m m  mciuAng • cooperative organization formed to maintain aid tupply reiponie 
cqrnpmm up* BiKnili that emeu imo a reiponie acoon contract reining lo • relcaae 
or dvr.nemd ickue;

(1) a pcnon who ii retained or hired try and ii under ihe control of i 
penoa deicribad in (A) of ihil parigraph 10 provide Kmcu relaicd lo the reiponec 
acoon comraccand

(O a pcnon who acu u  a volunteer and ii engaged in a reiponie acoon.
D • See. I i  AS 140342m  1403.823,16.03.I24<111. and 14.03.124(13) are repealed.
9 * Sac II. KEPOftT. The Ciaicni Ovcntghi Council on Oil and Oiher Haurdoua Subiuncei
10 (AS 2120.600) ihall review 4c enure subject of reiponie u u a  cortracux civil liability and the iuiui
11 of oil tpdl connngcaey plan holder*. The review of bodi tubjecti dull be completed and a report
12 lubmued lo the Icpilarurr before lanuary 13. 1992. The report muu addreu whether further
13 motfcficibom are oaxnary ■ fUK lawi on reiponie action contractor civil liability, and include an
II analym of whether the pmcm uatc lawi that require ihippen and ownert m hold ranungency plant
13 mdlhat enable daipfen and ownm to oomraci wiih reiponie icboo coooiciori 10 carry out contingency
14 plana ire arlequMt to protect 4c public in die event of an oil ipdL
IT • Sue 12. Seajom2,5.7. aad 10 of tiui Act lake effect July I. 1992
II * Snc 11 Sccuoni 1,3,4.4.1.9. ind 11 of thin Act take effect immndiaicJy under AS 01.10.070(c).
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEG ISLAT IVE  A FFA IRS  AGENCY 
STATE O F  ALASKA

(907) 465-3867 or 465-2450 
F A X  (907) 465-2029 
M ail Slop 3101

240 Main Street, Suite 500 
Juneau, Alaslca 99801-2101

M E M O R A N D U M April 23, 1992

SUBJECT: Sectional analysis (CSSSHB 540(RES))

FROM:
TO: Representative Bill Hudson

Michael F. Ford 
Legislative Counsel

The following is a section by section analysis of CSSSHB 540(RES).
Section 1 - Limits the liability of the state for certain registration, approval, and 
response activities related to oil spills.
Section 2 - Provides that the limitation on liability provided to oil spill response 
action contractors under AS 46.03.825 is an exception to the strict liability imposed 
under AS 46.03.822.
Section 3 - Provides that the actions of a response action contractor do not qualify 
as third party acts that would relieve liability imposed under AS 46.03.822(b)(1)(B).
Section 4 - Amends the definition of "damages" to include the meaning given in 
AS 46.03.824.
Section 5 - Provides limited liability for a response action contractor who responds 
to an oil spill and whose actions are consistent with a contingency plan or as 
otherwise directed by the federal or state on-scene coordinator.
Section 6 - Provides exceptions to the limited liability granted under AS 46.03.852(a).
Section 7 - Adds a definition of "primary response action contractor" and "registered".
Section 8 - Provides that a person liable under AS 46.03.822 may not use the defense 
provided in AS 46.03.822(b)(1)(B) for damages caused by a response action 
contractor. Provides that except as provided under subsection (e), AS 46.03.825 does 
not apply to the liability of a person other than a response action contractor.



Provides that a response action contractor who terminates a response action because 
of the expiration of limited liability is not civilly liable.
Section 9 - Technical amendment.
Section 10 - Imposes an oil spill containment and cleanup duty on the common 
operating agent of the Trans Alaska Pipeline. Provides for waiver of the duty in 
certain cases.
Section 11 - Prohibits approval of a contingency plan that relies on an oil spill 
response action contractor, unless the contractor is registered under AS 46.04.035.
Section 12 - Establishes a program to register oil spill primary response action 
contractors. Specifies certain regulations that must be adopted by the department.
Section 13 - Repeals certain sunset provision enacted by ch. 92, SLA 1991.
Section 14 - Transition section.
Section 15 - Retroactive effective date for section 11.
Section 16 - Applicability section.
Section 17 - Effective date.
Section 18 - Effective date.
MFF:pl
92-281.plm

R ep re sen ta tive  B i l l  H udson
A p r i l  23, 1992
Page 2



Oil R efo rm  
A llian ce

H . B . 5 4 0  P r o p o s e d  A m e n d m e n t s  
5 / 1 / 9 2

S e c t i o n  2 .  A S  4 6 . 0 3 . 8 2 2 ( a )  i s  a m e n d e d  t o  r e a d :

( 6 )  a  r e s p o n s e  a c t i o n  c o n t r a c t o r  w h o  i s  r e g i s t e r e d  w i t h  t h e

d f i M X t i n e n t  u n d e r  A S  4 6 . 0 4 . 0 3 5  a n d  w h o  f a i l s  t o  r e s p o n d  t o  a

r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  t h a t  t h e  r e s p o n s e  a c t i o n  

c o n t r a c t o r  w a s  r e q u i r e d  t o  r e s p o n d  t o  u n d e r  t h e  c o n t i n g e n c y  p l a n ;  

t h i s  p a r a g r a p h  d o e s  n o t  a p p l y  t o  a  r e s p o n s e  a c t i o n  c o n t r a c t o r  i f  

t h e  f a i l u r e  t o  r e s p o n d  t o  a  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  

r e s u l t s  f r o m  a  p r i o r  a n d  o n - a o i n g  r e s p o n s e  u n d e r  a n o t h e r  

c o n t i n g e n c y  p l a n  a p p r o v e d  u n d e r  A S  4 6 . 0 4 . 0 3 0  i n  w h i c h  t h e  r e s p o n s e  

a c t i o n  c o n t r a c t o r  h a s  t h e  d u t y  t o  r e s p o n d  a n d  a  s i g n i f i c a n t  

p o r t i o n - . o f . t h e  r e s p o n s e . . . a c t i o n  c o n t r a c t o r ' s  a s s e t s  a r e  t i e d  u p .

V) AncliornRn, Alnskn 00&01 • (007) 27^-3021
100% Rrrjclril fNptr



O il R efo rm  
A lliance

H . B .  5 4 0  P r o p o s e d  A m e n d m e n t s  
5 / 1 / 9 2

A d d  a  n e w  S e c t i o n  4  a n d  r e n u m b e r  o t h e r  s e c t i o n s .

S e c t i o n  4 .  A S  4 6 . 0 3 . 8 2 2 ( h )  i s  a m e n d e d  b y  a d d i n g  n e w  l a n g u a g e  a t  

e n d  o f  t h e  s u b s e c t i o n  t o  r e a d :

A S . 4 6 . 0 3 . 8 2 2 ( h ) : " T h e  i m m u n i t y  g r a n t e d  u n d e r  t h i s  s e c t i o n  s h a l l

a t t a c h  w i t h o u t  l i m i t a t i o n  t o  t h e  r e s p o n s e  e f f o r t s  o f :

( A )  a  p e r s o n  w h o  a c t s  a s  a  v o l u n t e e r  a n d  i s  e n g a g e d  i n  

a  r e s p o n s e  a c t i o n  u n d e r  t h e  d i r e c t i o n  o f  t h e  f e d e r a l  o r  s t a t e  o n ­

s c e n e  c o o r d i n a t o r ;  a n d

( B )  a  v e s s e l  o f  o p p o r t u n i t y  e n g a g e d  i n  a  r e s p o n s e  

a c t i o n  u n d e r  t h e  d i r e c t i o n  o f  t h e  f e d e r a l  o r  s t a t e  o n - s c e n e  

c o o r d i n a t o r .

5\<\ V) Ancliorncc, Alnslcn 00G01 • (007)
NX)** Rrmlrtl Pwptr



H . B .  5 4 0  P r o p o s e d  A m e n d m e n t s  
5 / 1 / 9 2

S e c t i o n  5 .  A S  4 6 . 0 3 . 8 2 5  i s  r e p e a l e d .

V) AnchornRc, Alnsltn DOGOl • (007 ) Z7-(.nfi21
100% Rrr)dnl Puprr



H.B. 540 Proposed Amendments 
5/1/92

Sec.IQ. AS 46.04.020 is  amended by adding new subsections to read:

(g) (1) In ad d itio n  to  i t s  e x is t in g  o b lig a tio n s  under s ta te  and

fe d e ra l  law and th e  p ro v isio n s  of the s ta te  and fe d e ra l Trans 

A laska P ip e lin e  System r ig h t-o f -w a y  agreem ents, th e  common 

o p era tin g  agent fo r  the h o lders and le s s e e s  of the rig h t-o f-w a y  

agreement fo r  the trans-A laska p ip e lin e  s h a ll  immediately [PROVIDE 

FOR THE INITIAL CONTAINMENT] contain and clean up [OF] a d ischarge 

of crude o i l  tran sp o rted  by or due to  the operation  of the t r a n s - 

A laska p ip e lin e  system  or due to  r e la te d  a c t i v i t i e s ,  in c lu d in g  

o pera tion  of a tank v e s se l w hile berth ed  a t  a marine term inal or 

w hile  tra v e lin g  [WITHIN 72 TANKER LANE MILES] to  or from a marine 

te rm in al lo ca ted  w ith in  t he s ta te  i f  the d isch arge occurs w ith in  

&ta t  e wafers... ..ox_ I f -.the_s.tfl.tg_Q.f_f.&deraL_o.n^3i^iie_jcQcu^lnatpr_ha5 

reasonable  cause to b e lie v e  th a t s ta te  w aters w ill  be impacted bv

tlie .-d isch a rg e

(q) (2) A charge or fin a n c ia l re sp o n s ib il i ty  requirement imposed

by th e  common o p era tin g  agent fo r  h o ld e rs  and le s s e e s  o f the 

r ig h t-o f-w a y  agreement fo r  the tran s-A laska  p ip e lin e  system on a 

tank v e s s e l  t r a v e lin g  on an i n t r a - s t a t e  voyage from a marine 

term inal fo r  the purpose o f containing and cleaning up a d ischarge 

of crude o i l  i s  su b je c t to  review by th e  Alaska Public U t i l i t i e s  

Commission under AS 42.05.361 - 42.05.441. Review of a charge or 

f in a n c ia l re sp o n s ib ility  requirement allowed under th is  subsection  

may occur a t the re q u est of a tank v e s s e l  owr.er, o p era to r, or 

le s se e , or as allowed by the Alaska Public U t i l i t i e s  Commission.

T h e s e  tw o  p r o v i s i o n s  a r e  s e p a r a t e d  i n  o r d e r  t o  r e m o v e  

c o n c e r n s  a b o u t  t h e  s e v e r a b i l i t y  o f  t h e  APUC r e q u i r e m e n t  f r o m  
A l e y s k a ' s  d u t y  t o  r e s p o n d  w h i c h  m ay  b e  c h a l l e n g e d .

5l<\ V) <V* Anchorntfc, AlnsUn 00501 • (007) 27̂ 1-3021
100% Rrrjrlrri hipfr



Oil R e fo rm
A llian ce

H . B .  5 4 0  P r o p o s e d  A m e n d m e n t s  
5 / 1 / 9 2

A d d  a n o t h e r  " A l y e s k a "  a m e n d m e n t

A d d  a  n e w  S e c t i o n  1 1  a n d  r e n u m b e r  t h e  r e m a i n i n g  s e c t i o n s .

S e c t i o n  1 3 .  A m e n d  A S  4 6 . 0 4 . 0 3 0 ( a )  t o  a d d  i n  a  n e w  s e n t e n c e  o f  t e x t  

a t  t h e  e n d  o f  t h e  e x i s t i n g  t e x t  a s  f o l l o w s :

T h e  Q i l - . d i s c h a r g a _ p r . e y - e n . t i o n  a n d  c o n t i n g g n c v  . . p l a n  s u b m i t t e d  f o r  

. t h e _ . t r a n s - : A l a s k a . - P , l p e l i n . e _ s v s t e m  t e r m i n a l  f a c i l i t y  s h a l l  i n c l u d e  

p r . Q Y l s i . Q n s .  f o r  a n _ p i . l  d i s . c h a r Q e _ . f r o m  a  t a n k  v e s s e l  w h i l e  b e r t h e d  

a t ^ - t h e _ t . e r m i n a l . . . f a c i l i t y  o r  w h i l e  t r a v e l i n g  t o  o r  f r o m  a  m a r i n e  

t e r m i n a l  l Q c a t e d _ w i t h i n  t h e  _s_t a t e  i f  t h e  d i s c h a r g e  o c c u r s  w i t h i n  

s t a t e  w a t e r s ,  Q r ._ if . . t h e  s .t a t e  o r  f e d e r a l  . o n - s c e n e ,  . c o o r d i n a t o r  h a s  

r e a s .Q n a k l -e - c a u s e  t o  b e l i e v e  t h a t  s t a t e  w a t e r s  w i l l  b e  i m p a c t e d  b y  

. t h e . f l i s c h a r g e .

5i<\ w w  AncliornRc, Alnsltn 00501 • (007) 274-3521
100% Rrc.ulrtl hijKr



O il R efo rm
A llian ce

H . B .  5 4 0  P r o p o s e d  A m e n d m e n t s  
5 / 1 / 9 2

S e c t i o n  1 2 .  A S  4 6 . 0 4  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :  

S e c t i o n  4 6 . 0 4 . 0 3 5 ( a ) .  R E G I S T R A T I O N  O F  O I L  S P I L L  R E S P O N S E  A C T I O N  

C O N T R A C T O R S .  ( a )  A  r e s p o n s e  a c t i o n  c o n t r a c t o r  l i s t e d  i n  a n  o i l  

s p i l l  c o n t i n g e n c y  p l a n  a p p r o v e d  u n d e r  A S  4 6 . 0 4 . 0 3 0  a n d  w h o s e  

s e r v i c e s  a r e  d e e m e d  n e c e s s a r y  b y  t h e  d e p a r t m e n t  f o r  t h e  a p p r o v a l  

o f  t h e  c o n t i n g e n c y  p l a n  m a y  a p p l y  t o  t h e  d e p a r t m e n t  f o r  

r e g i s t r a t i o n  a s  a n  o i l  s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r  i f  t h e  

r e s p o n s e  a c t i o n  c o n t r a c t o r :

( 1 )  a g r e e s  i n  w r i t i n g  t o  b e  s u b j e c t  t o  t h e  d i r e c t i o n  o f  t h e  

f e d e r a l  o r  s t a t e  o n - s c e n e  c o o r d i n a t o r  d u r i n g  i m p l e m e n t a t i o n  o f  t h e  

c o n t i n g e n c y  p l a n  u n d e r  w h i c h  t h e  c o n t r a c t o r  i s  l i s t e d ;  a n d

( 2 )  a g r e e s  i n  w r i t i n g  t o  r e s p o n d  u n d e r  t h e  d i r e c t i o n  o f  a n d  

r e i m b u r s e m e n t  b y  t h e  f e d e r a l  o r  s t a t e  o n - s c e n e  c o o r d i n a t o r  t o  

s p i l l s  i n  w h i c h  t h e  r e s p o n s i b l e  p a r t y  i s  u n k n o w n  o r  i n s o l v e n t  

u n l e s s  t h e  r e s p o n s e  a c t i o n  c o n t r a c t o r  i s  a l r e a d y  e n g a g e d  i n  a  

r e s p o n s e  t o  a  p r i o r  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  a n d  a  

s i g n i f i c a n t  p o r t i o n  o f  t h e  r e s p o n s e  a c t i o n  c o n t r a c t o r ' s  a s s e t s  a r e  

t i e d  u p .

T h e  d e p a r t m e n t  s h a l l  a d o p t  r e g u l a t i o n s  g o v e r n i n g  t h e  r e g i s ­

t r a t i o n  a n d  a p p r o v a l  o f  o i l  s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r s  

l i s t e d  i n  o i l  s p i l l  c o n t i n g e n c y  p l a n s  a p p r o v e d  u n d e r  A S  4 6 . 0 4 . 0 3 0  

a n d  w h o s e  s e r v i c e s  a r e  d e e m e d  n e c e s s a r y  b y  t h e  d e p a r t m e n t  f o r  t h e  

a p p r o v a l  o f  t h e  c o n t i n g e n c y  p l a n s .

5 1 ^  V) A n ch o rn g c , A lnskn 00501 • (007) 27-1-3021

100% Rrnclril Pfcptr



H . B .  5 4 0  P r o p o s e d  A m e n d m e n t s  
5 / 1 / 9 2

S e c t i o n  1 2 .  A S  4 6 . 0 4 . 0 3 5  ( g )  i s  a m e n d e d  t o  r e a d :

S e c t i o n  4 6 . 0 4 . 0 3 5 ( g )  I n  t h i s  s e c t i o n ,

( 1 )  " o i l "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  4 6 . 0 3 . 8 2 6 ;

( 2 )  " r e s p o n s e  a c t i o n "  m e a n s  a n  a c t i o n  t a k e n  . t Q . _ r . e s p o n d . - t o  _a 

z ^ l e a s e  . Q r - . t h r . e a t e n e d . .  r e l e a a e . . . Q . f  o i l ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o

m i t i g a t i o n ,  c l e a n  u p .  o r  r e m o v a l  o r_ _ a  r e l e a s e  o r  t h r e a t e n e d

r e l e a s e  o f  o i l :

( 3 )  " r e s p o n s e  a c t i o n  c o n t r a c t o r "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  

4 6 . 0 3 . 8 2 6  ( 1 1 ) .

A d d  a  N e w  s e c t i o n

A m e n d  A S  4 6 . 0 3 . 8 2 6 ( 1 1 )  t o  r e a d :

" r e s p o n s e  a c t i o n  c o n t r a c t o r "  m e a n s

( A )  a  p e r s o n  w h o  v o l u n t a r i l y  e n t e r s  i n t o  a  r e s p o n s e  

a c t i o n  c o n t a c t  u n d e r  A S  4 6 . 0 4 . 0 3 0  w i t h  r e s p e c t  t o  a  r e l e a s e  o r  

t h r e a t e n e d  r e l e a s e  o f  o i l  a n d  w h o  i s  c a r r y i n g  o u t  t h e  c o n t r a c t ,  

i n c l u d i n g  a  c o o p e r a t i v e  o r g a n i z a t i o n  f o r m e d  t o  m a i n t a i n  a n d  s u p p l y  

r e s p o n s e  e q u i p m e n t  a n d  m a t e r i a l s  t h a t  e n t e r s  i n t o  a  r e s p o n s e  

a c t i o n  c o n t r a c t  u n d e r  A S  4 6 . 0 4 . 0 3 0  r e l a t i n g  t o  a  r e l e a s e  o r  

t h r e a t e n e d  r e l e a s e  o f  o i l ;  o r

( B )  a  p e r s o n  w h o  i s  r e t a i n e d  o r  h i r e d  b y  a n d  i s  u n d e r  

t h e  c o n t r o l  o f  a  p e r s o n  d e s c r i b e d  i n  ( A )  o f  t h i s  p a r a g r a p h  t o  

p r o v i d e  s e r v i c e s  r e l a t e d  t o  t h e  r e s p o n s e  a c t i o n  c o n t r a c t .

V) A n cliorn jjc , Alnskn 1)0501 • (007) 274-3021

100% Rrnrlril lujxr



3 / 1 7 / 9 2

A  B R I E F I N G  P A P E R  O N  

R E S P O N S E  C O N T R A C T O R  I M M U N I T Y  ( H B  5 4 0 )  & R E L A T E D  I S S U E S

b y  R i k i  O t t

R e s p o n s e  c o n t r a c t o r  i m m u n i t y  i s  n o  l o n g e r  a n  i s s u e  w h i c h ,  a s  i n  
1 9 9 1 ,  c a n  b e  c o n s i d e r e d  i n  a n d  o f  i t s e l f  a s  HB 5 4 0  a t t e m p t s  t o  d o .  
T h e  C i t i z e n s '  O v e r s i g h t  C o u n c i l  ( " C o u n c i l " )  r e p o r t  o n  o i l  s p i l l  
r e s p o n s e  c o n t r a c t o r s  t o  t h e  l e g i s l a t u r e  i n  1 9 9 2  o p e n e d  e v e r y o n e ' s  
e y e s  t o  a l l  t h e  i s s u e s  a t  s t a k e  o v e r  i m m u n i t y .  T h e  f o l l o w i n g  
a t t e m p t s  t o  i d e n t i f y ,  c l a r i f y  a n d  s u m m a r i z e  t h e s e  i s s u e s  f o r  t h o s e  
o f  y o u  w h o  d o  n o t  h a v e  t i m e  t o  r e a d  t h e  C o u n c i l ' s  e x c e l l e n t  1 3 3 -  
p a g e  r e p o r t .

I S S U - g ; L e g i s l a t i v e  H i s t o r y  o f  R e s p o n s e  C o n t r a c t o r
I m m u n l  t v .

L a s t  y e a r ,  t h e  l e g i s l a t u r e  p a s s e d  HB 1 9 6  w h i c h  l i m i t e d  l i a b i l i t y  
f o r  r e s p o n s e  c o n t r a c t o r s  f o r  t h e  f i r s t  1 5  d a y s  o f  a  c l e a n u p .  T h e  
n ew  l a w  w a s  e f f e c t i v e  f o r  o n e  y e a r .  T h e  p r i m a r y  a d v o c a t e  in public  f o r  HB 1 9 6  w a s  T e s o r o ,  t h e  p r i m a r y  a d v o c a t e  in private  w a s  
A l y e s k a :  i n  s e e k i n g  t o  r e d u c e  i t s  ow n  e x p o s u r e  t o  s p i l l  c l e a n u p
l i a b i l i t y ,  A l y e s k a  r e q u i r e d  a  $ 1  b i l l i o n  d i r e c t  a c t i o n  b o n d  f r o m  
T e s o r o .  T h e  b i g  o i l  c o m p a n i e s  l o a d i n g  i n  V a l d e z  ( E x x o n ,  A r c o ,  B P ,  
a n d  A m e r a d a  H e s s )  c o u l d  p l e d g e  t h e i r  a s s e t s ,  h o w e v e r  t h e  b o n d  w a s  
m o r e  t h a n  T e s o r o  w a s  w o r t h  a n d  t h e  r e q u i r e m e n t  t h r e a t e n e d  t o  p u t  
t h e  s m a l l  i n d e p e n d e n t  o u t  o f  b u s i n e s s .

F a c e d  w i t h  g o i n g  o u t  o f  b u s i n e s s ,  o r  a t  a  m i n im u m  a  l a w s u i t  w i t h  
A l y e s k a ,  T e s o r o  a s k e d  t h e  l e g i s l a t u r e  t o  l i m i t  l i a b i l i t y  s o  
A l y e s k a  w o u l d  r e d u c e  t h e  b o n d i n g  r e q u i r e m e n t .  HB 1 9 6  w a s  c o m m o n l y  
k n o w n  a s  t h e  " B l a c k m a i l  B i l l . "  w h i l e  p u b l i c  i n t e r e s t  g r o u p s  
i n c l u d i n g  t h e  O i l  R e f o r m  A l l i a n c e  l o b b i e d  a g a i n s t  HB 1 9 6  o n  t h e  
g r o u n d s  t h a t  r e d u c i n g  t h e  s t a t e ' s  l i a b i l i t y  s t a n d a r d  w a s  b a d  
p u b l i c  p o l i c y ,  t h e  l e g i s l a t u r e  f e l t  c o m p e l l e d  t o  d o  something f o r  
T e s o r o .  T h e  l e g i s l a t u r e  p a s s e d  a  c o m p r o m i s e  b i l l  t h a t  l i m i t e d  
l i a b i l i t y  f o r  1 5  d a y s  w i t h  a  o n e  y e a r  s u n s e t  c l a u s e  a n d  r e q u e s t e d  
t h e  C o u n c i l  t o  l o o k  i n t o  a l l  t h e  i s s u e s  a n d  r e p o r t  b a c k  t o  t h e  
l e g i s l a t u r e .

T h i s  y e a r  T e s o r o  i s  a g a i n  t a k i n g  a  l e a d  a d v o c a c y  r o l e  ( w i t h  
A l y e s k a  a n d  i t s  o w n e r  c o m p a n i e s  n o t  f a r  b e h i n d  t h e  s c e n e s )  f o r  H' l  
5 4 0  w h i c h  s e e k s  t o  s e t  t h e  s t a t e ' s  l i a b i l i t y  s t a n d a r d  m uch  l o w e r
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t- .han t h e  f e d e r a l  s t a n d a r d  u n d e r  t h e  O i l  P o l l u t i o n  A c t  o f  1 9 9 0  
( O P A 9 0 ) .  A s  m a n y  o f  y o u  r e c a l l ,  O i l  R e f o r m  A l l i a n c e  m e m b e r  g r o u p s  
a c t i v e l y  ( a n d  s u c c e s s f u l l y )  l o b b i e d  t o  p r e s e r v e  t h e  r i g h t  o f  
s t a t e s  t o  s e t  s t r i c t e r  s t a n d a r d s  t h a n  t h e  f e d e r a l  g o v e r n m e n t  
d u r i n g  t h e  p a s s a g e  o f  O P A 9 0 .  T h e  o i l  i n d u s t r y  l o s t  t h i s  b a t t l e  i n  
C o n g r e s s  a n d  h a s  n ow  l o b b i e d  i n  e v e r y  c o a s t a l  s t a t e  t o  a c h i e v e  
" c o n s i s t e n c y  w i t h  t h e  f e d e r a l  l e g i s l a t i o n . "  U n f o r t u n a t e l y ,  
n i n e t e e n  o t h e r  c o a s t a l  s t a t e s  h a v e  c a v e d  i n  t o  t h e  o i l  i n d u s t r y ' s  
l o b b y  a n d  h a v e  p r o v i d e d  i m m u n i t y - - w i t h  s o m e  n o t e w o r t h y  
s t i p u l a t i o n s - - f o r  r e s p o n s e  c o n t r a c t o r s  ( p .  5 3 - 5 6 ) .  (Note: a l l
c i t a t i o n s  a r e  p a g e s  f r o m  t h e  C o u n c i l ' s  r e p o r t  m e n t i o n e d  a b o v e . )

i s s u e :  N e g l i g e n c e  v e r s u s  G r o s s  N e g l i g e n c e

T h e  b a s i c  n e g l i g e n c e  s t a n d a r d  i n  l a w  h o l d s  r e s p o n s e  c o n t r a c t o r s  t o  
a  " d u t y  t o  e x e r c i s e  r e a s o n a b l e  c a r e  s o  a s  n o t  t o  c a u s e  i n j u r y  t o  
a n o t h e r  t h r o u g h  t h e  c o n t r a c t o r ' s  own  a c t i o n s .  I f  t h e  c o n t r a c t o r  
d o e s  n o t  e x e r c i s e  t h e  l e v e l  o f  r e a s o n a b l e  c a r e  t h a t  a  r e a s o n a b l e  
p e r s o n  w o u l d  u n d e r  t h e  c i r c u m s t a n c e s ,  a n d  i f  t h e  c o n t r a c t o r ' s  
a c t i o n s  c a u s e  f o r e s e e a b l e  i n j u r y ,  t h e  c o n t r a c t o r  i s  l i a b l e  f o r  t h e  
d a m a g e s  i t  c a u s e s "  ( p .  2 4 - 2 5 . )

HB 1 9 6  r e d u c e d  t h e  l i a b i l i t y  s t a n d a r d  f r o m  " b a s i c "  t o  " g r o s s "  
n e g l i g e n c e  f o r  r e s p o n s e  c o n t r a c t o r s  f o r  t h e  f i r s t  1 5  d a y s  o f  a  
c l e a n u p ;  HB 5 4 0  w o u l d  r e d u c e  i t  t o  g r o s s  n e g l i g e n c e ,  p e r i o d .  T h e  
C o u n c i l  r e c o m m e n d e d  a  l i a b i l i t y  s t a n d a r d  o f  g r o s s  n e g l i g e n c e  ONLY 
i f  a  c o m p l e t e  p a c k a g e  f o r  i m p r o v i n g  r e s p o n s e  w a s  a d o p t e d  i n c l u d i n g  
t h e i r  o t h e r  r e c o m m e n d a t i o n s  d i s c u s s e d  b e l o w  ( R e c .  # 1 ,  p .  8 ) .

I s s u e :  C o m p e n s a t i o n  f o r  D a m a g e s

I t  i s  m i s l e a d i n g  f o r  p r o p o n e n t s  o f  HB 5 4 0  t o  i m p l y  t h a t  t h e  
s p i l l e r  w i l l  a l w a y s  b e  h e l d  l i a b l e  f o r  t h e  c o n t r a c t o r ' s  n e g l i g e n t  
a c t i o n s .  I n  m a n y  i n s t a n c e s ,  s u c h  a s  a n  a c t  o f  G o d ,  w a r  o r  s i m p l e  
n e g l i g e n c e  b y  t h e  S t a t e  o f  A l a s k a  o r  t h e  U . S .  g o v e r n m e n t ,  t h e  
l i a b i l i t y  o f  s p i l l  c l e a n u p  a n d  c o m p e n s a t i o n  f o r  a c t s  o f  n e g l i g e n c e  
b y  r e s p o n s e  c o n t r a c t o r s  h a s  b e e n  s h i f t e d  t o  t h e  p u b l i c .  F u r t h e r ,  
i n  t h e  c a s e  o f  a n  o r p h a n  s p i l l  o r  a n  i n s o l v e n t  s p i l l e r ,  e x t e n d i n g  
i m m u n i t y  t o  c o n t r a c t o r s  w i l l  m o s t  l i k e l y  r e s u l t  i n  p r i v a t e  p a r t i e s  
b e i n g  u n a b l e  t o  r e c o v e r  d a m a g e s  f o r  h a r m s  c a u s e d  b y  t h e  
c o n t r a c t o r s  ( p .  4 7 ) .

U n d e r  A l a s k a  l a w  p r e - d a t i n g  p a s s a g e  o f  HB 1 9 6 ,  t h e  s p i l l e r  a n d  t h e  
r e s p o n s e  c o n t r a c t o r  w e r e  h e l d  " j o i n t l y  l i a b l e "  f o r  d a m a g e s  c a u s e d  
b y  t h e  r e s p o n s e  c o n t r a c t o r .  HB 5 4 0 ,  b y  h o l d i n g  o n l y  t h e  s p i l l e r  
l i a b l e ,  l e a v e s  t h e  p u b l i c  n o w h e r e  t o  g o  f o r  d a m a g e s  f r o m  r e s p o n s e  
c o n t r a c t o r s  i n  t h e  c a s e s  m e n t i o n e d  a b o v e .

B u t  t h e  i s s u e  h e r e  i s  n o t  s i m p l y  a  m a t t e r  o f  c o m p e n s a t i n g  t h e  
p u b l i c  f o r  d e im a g e s .  I t  i s  o b v i o u s  t h e  p u b l i c  d o e s n ' t  c a r e  w h o  
p a y s  f o r  d a m a g e s .  I t  i s  v a s t l y  m o r e  i m p o r t a n t  t o  p r e v e n t  
a d d i t i o n a l  d a m a g e s  t o  n a t u r a l  r e s o u r c e s  f r o m  h a p p e n i n g  i n  t h e  
f i r s t  p l a c e  f r o m  n o  o r  p o o r  r e s p o n s e .
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R e m o v i n g  t h e  t h r e a t  o f  l i a b i l i t y  p r o v i d e d  b y  t h e  b a s i c  n e g l i g e n c e  
s t a n d a r d  e l i m i n a t e s  t h e  s t r o n g e s t  m o t i v a t i o n  f o r  c o n t r a c t o r s  t o  
e x e r c i s e  r e a s o n a b l e  c a r e ,  t h a t  i s ,  t h e r e  w i l l  b e  n o  i n c e n t i v e  f o r  
t h e  c o n t r a c t o r  t o  t a k e  t h e  p r e c a u t i o n s  a n d  t h e  c a r e  t h a t  i t  
n o r m a l l y  w o u l d .

T h e  C o u n c i l  r e c o g n i z e d  t h i s  p r o b l e m  a n d  r e c o m m e n d e d  t h a t  a  
c e r t i f i c a t i o n  p r o g r a m  c o n t a i n i n g  "m i n im u m  p r o f e s s i o n a l  s t a n d a r d s "  
f o r  r e s p o n s e  c o n t r a c t o r s  b e  i m p l e m e n t e d  in conjunction with t h e  
r e d u c e d  l i a b i l i t y  s t a n d a r d  ( R e c .  # 3 ,  p .  9 ) .  T h e  C o u n c i l  
e x p r e s s e d  c o n c e r n  t h a t  i f  l i a b i l i t y  l i m i t s  w e r e  g r a n t e d  
w i t h o u t  a  c o r r e s p o n d i n g  c e r t i f i c a t i o n  p r o g r a m ,  d a m a g e s  t o  
n a t u r a l  r e s o u r c e s  c o u l d  i n c r e a s e  ( p .  1 0 ) .

I s s u e :  A G u a r a n t e e d  R e s p o n s e

T h e r e  i s  a  p r o b l e m  w i t h  e x i s t i n g  l a w  i n  t h a t  t h e  s t a t e  c u r r e n t l y  
h a s  n o  w a y  t o  o r d e r  a  c o n t r a c t o r  t o  r e s p o n d  t o  a  s p i l l .  T h e  l a w  
m a n d a t e s  c o n t i n g e n c y  ( c - )  p l a n  h o l d e r s  t o  r e s p o n d  a n d  b e  s u b j e c t  
t o  a l l  o r d e r s  o f  t h e  s t a t e  o r  f e d e r a l  o n - s c e n e  c o o r d i n a t o r .  
H o w e v e r ,  c - p l a n  h o l d e r s  h a v e  b e c o m e  i n c r e a s i n g l y  r e l i a n t  u p o n  
r e s p o n s e  c o n t r a c t o r s  t o  c o n d u c t  t h e  a c t u a l  r e s p o n s e .  T h e r e  i s  n o  
w a y  u n d e r  t h e  s t a t e ' s  c u r r e n t  a p p r o v a l  p r o c e s s  f o r  c - p l a n s  t o  
e n s u r e  t h a t  t h e  c o n t r a c t o r s  l i s t e d  i n  t h e  p l a n s  w i l l  a c t u a l l y  
r e s p o n d .

P r o p o n e n t s  o f  HB 5 4 0  a r g u e  t h a t  g r a n t i n g  " i m m u n i t y "  ( i . e . ,  g r o s s  
n e g l i g e n c e )  w i l l  e n s u r e  a  " b o l d  a n d  d e c i s i v e "  r e s p o n s e ,  b e c a u s e  
c o n t r a c t o r s ,  f r e e d  o f  w o r r i e s  f r o m  l i a b i l i t y  r i s k s ,  y / i l l  r u s h  t o  
r e s p o n d  t o  s p i l l s .  I n t e r e s t i n g l y ,  s e v e r a l  s e r v i c e  c o n t r a c t o r s  
h a v e  t e s t i f i e d  t h i s  y e a r  t h a t  t h e y  w i l l  n o t  r e s p o n d  u n l e s s  t h e y  
h a v e  i m m u n i t y  ( g r o s s  n e g l i g e n c e ) , y e t  DEC i s  a p p r o v i n g  c - p l a n s  
w h i c h  l i s t  t h e s e  v e r y  s a m e  c o n t r a c t o r s  a s  t h e  r e s p o n d e r s .  HB 5 4 0  
d o e s  n o t  s e t  u p  a  m e c h a n i s m  t o  c l e a r l y  m a n d a t e  i n  l a w  t h a t  
c o n t r a c t o r s  l i s t e d  i n  c - p l a n s  w i l l  i n d e e d  r e s p o n d  a n d  w i l l  b e  
s u b j e c t  t o  a l l  o r d e r s  o f  t h e  o n - s c e n e  c o o r d i n a t o r .  (HB 5 4 0  h a s  
b e e n  n i c k n a m e d  t h e  " F i e l d  o f  D r e a m s  B i l l " :  g i v e  t h e m  i m m u n i t y  a n d
t h e y  w i l l  c o m e . )

T h e  C o u n c i l  r e c o m m e n d e d  t h a t  t h e  c e r t i f i c a t i o n  p r o c e s s  i n c l u d e  
r e q u i r e m e n t s  f o r  ( 1 )  a  g u a r a n t e e d  r e s p o n s e  ( d u t y  t o  p e r f o r m )  
i n c l u d i n g  t o  o r p h a n  s p i l l s ,  a n d  ( 2 )  l a n g u a g e  t h a t  s u b j e c t s  
c o n t r a c t o r s  t o  a l l  o r d e r s  o f  t h e  o n - s c e n e  c o o r d i n a t o r  ( R e c .  # 2 ,
# 5 ,  # 6 ,  p .  8 - 1 0 ) .

l a g . u . e . ;  A l t e r  n a t i v e  H  a-V3.__t-0__ P r o v i d e  I m m u n i t y  i n  S p e c i a l
C a  s e s

f
T h e  C o u n c i l  a r g u e s  t h a t  p r o v i d i n g  i m m u n i t y  t o  c o n t r a c t o r s  a n d  
r e q u i r i n g  a  r e s p o n s e  ( a s  o p p o s e d  t o  j u s t  r e q u i r i n g  a  r e s p o n s e )  i s  
t h e  o n l y  " f a i r "  w a y  t o  g e t  c o n t r a c t o r s  t o  r e s p o n d  t o  o r p h a n  
s p i l l s .
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T h e r e  i s  a n  a l t e r n a t i v e  a p p r o a c h  n o t  d i s c u s s e d  i n  t h e  C o u n c i l  
r e p o r t .  T h e  s t a t e  c o u l d  o f f e r  i t s  r e s p o n d e r  i m m u n i t y  t o  a  
c o n t r a c t o r  i t  o r d e r s  t o  c l e a n u p  a  s p i l l .  F o r  i n s t a n c e ,  t h e  C o a s t  
G u a r d  g r a n t e d  i m m u n i t y  t o  C I S P R I  w h e n  i t  o r d e r e d  t h e  c o n t r a c t o r  t o  
r e s p o n d  t o  t h e  S h u m a g i n  I s l a n d s  b a r g e  s p i l l  c l e a n u p .

U n d e r  e x i s t i n g  l a w ,  i f  t h e  s p i l l e r  i s  u n k n o w n  o r  n o t  r e s p o n d i n g ,  
t h e  s t a t e  a s s u m e s  c o n t r o l  o f  t h e  c l e a n u p  a n d  r e i m b u r s e s  t h e  
c o n t r a c t o r s  f o r  r e a s o n a b l e  e x p e n s e s .  H o w e v e r ,  a l s o  u n d e r  e x i s t i n g  
l a w ,  t h e  S t a t e  o f  A l a s k a  h a s  i m m u n i t y  a s  a  r e s p o n s e  c o n t r a c t o r  f o r  
i t s e l f ,  m u n i c i p a l i t i e s  a n d  v i l l a g e s .  B y  p r o v i d i n g  c a s e - s p e c i f i c  
i n d e m n i f i c a t i o n  t h r o u g h  t h e  s t a t e ,  l i a b i l i t y  r e l i e f  w o u l d  n o t  h a v e  
t o  b e  g r a n t e d  t o  a l l  c o n t r a c t o r s  a s  u n d e r  HB 5 4 0 .

T h i s  a l t e r n a t i v e  a p p r o a c h  w o u l d  a l s o  g a i n  i m m u n i t y  f o r  t h e  c o a s t a l  
c o m m u n i t y  c o o p e r a t i v e  c o n c e p t  s p o n s o r e d  b y  t h e  R e g i o n a l  C i t i z e n s '  
A d v i s o r y  C o u n c i l .  T h e  RCAC h a s  r e q u e s t e d  f u n d i n g  f o r  t h e  c o - o p  
f r o m  t h e  s t a t e ' s  4 7 0  F u n d .  I t  i s  p o s s i b l e  t h a t ,  s h o u l d  t h i s  b e  
t h e  f u n d i n g  s o u r c e ,  t h e  c o a s t a l  c o - o p  w o u l d  r e c e i v e  i m m u n i t y  a s  a  
s t a t e - s a n c t i o n e d  c o n t r a c t o r .  (A l e t t e r  r e q u e s t i n g  c l a r i f i c a t i o n  
o n  t h i s  p o i n t  h a s  b e e n  s e n t  t o  t h e  R C A C . )

i £ 3 - u e  ; C e r t i f  i . c a t i o n  o f  R e s p o n s e  C o n t r a c t o r s

P r o p o n e n t s  o f  HB 5 4 0  i g n o r e  t h e  C o u n c i l ' s  r e c o m m e n d a t i o n s  a n d  
i n s t e a d  a r g u e  t h a t  t h e  c e r t i f i c a t i o n  p r o c e s s  s h o u l d  b e  l e f t  u p  t o  
t h e  C o a s t  G u a r d  who  i s  i n  t h e  m i d s t  o f  a  n e g o t i a t e d  r u l e m a k i n g  
( r e g  n e g )  p r o c e s s  t o  d e v e l o p  r e g u l a t i o n s  f o r  O P A 9 0 ,  i n c l u d i n g  t h e  
c e r t i f i c a t i o n  i s s u e .

T h e  O i l  R e f o r m  A l l i a n c e  f o u g h t  l o n g  a n d  h a r d  f o r  A l a s k a ' s  own 
c o n t i n g e n c y  p l a n  s y s t e m  (HB 5 5 7  i n  1 9 9 0 ) .  We n e e d  o u r  own  
c e r t i f i c a t i o n  s y s t e m  t o  i n s u r e  i m p l e m e n t a t i o n  o f  o u r  ow n  c - o l a n  
s y s t e m. S o  f a r ,  t h e  o n l y  p e o p x e  w h o  a d v o c a t e  t h e  C o a s t  G u a r d  
p o s i t i o n  s e e m  t o  b e  HB 5 4 0  s p o n s o r  ( H u d s o n )  a n d  t h e  o i l  i n d u s t r y  
i n c l u d i n g  t h e i r  s e r v i c e  c o n t r a c t o r s .

T h e  R e g i o n a l  C i t i z e n s ’ A d v i s o r y  C o u n c i l ,  w h i c h  i s  p a r t i c i p a t i n g  
a c t i v e l y  i n  t h e  C o a s t  G u a r d  r e g  n e g  p r o c e s s ,  r e p o r t s  t h e  p r o c e s s  
i s  e x t r e m e l y  b i a s e d  i n  t h e  o i l  i n d u s t r y ' s  f a v o u r  a n d  s t r o n g l y  
u r g e s  t h e  s t a t e  t o  d e v e l o p  i t s  own  c e r t i f i c a t i o n  p r o c e s s .

I s.a.u.e..; C a t e g o r i e s  o f  R e s p o n s e  C o n t r a c t o r s

HB 5 4 0  t r e a t s  a l l  r e s p o n s e  c o n t r a c t o r s  e q u a l l y  a n d  s o  d i s t r i b u t e s  
i m m u n i t y  ( g r o s s  n e g l i g e n c e )  e q u a l l y  t o  a l l  p a r t i e s .

T h e  C o u n c i l ,  h o w e v e r ,  w e n t  t o  g r e a t  l e n g t h s  i n  i t s  r e p o r t  t o  
d i s t i n g u i s h  a m o n g  t y p e s  o f  r e s p o n s e  c o n t r a c t o r s  s u c h  a s  
v o l u n t e e r s ,  " p a i d  v o l u n t e e r s "  ( l i k e  f i s h e r m e n ) , s e r v i c e  
c o n t r a c t o r s  ( V E C O ) , i n d u s t r y  c o o p e r a t i v e s  ( C I S P R I ) ,  a n d  l a s t l y ,  
i n d u s t r y  o p e r a t i o n s  ( A l y e s k a ) . T h i s  d i s t i n c t i o n  i s  i m p o r t a n t  w h e n  
m a k i n g  a r g u m e n t s  w h i c h  t y p e s  o f  c o n t r a c t o r s  s h o u l d ,  o r  s h o u l d n ' t ,  
h a v e  l i a b i l i t y  l i m i t s .
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T h e s e  f i v e  t y p e s  o f  c o n t r a c t o r s  f a l l  i n t o  t w o  c a t e g o r i e s :  p r i m a r y  
a n d  s e c o n d a r y .  T h e  p r i m a r y  c o n t r a c t o r s  a r e  t h o s e  l i s t e d  i n  
c o n t i n g e n c y  p l a n s  a n a  w h o ,  t h e r e f o r e ,  a r e  p r o v i d i n g  a s s u r a n c e  t o  
t h e  s t a t e  t h a t  t h e y  w i l l  r e s p o n d .  P r i m a r y  c o n t r a c t o r s  i n c l u d e  
o n l y  s e r v i c e  c o n t r a c t o r s  a n d  i n d u s t r y  c o o p e r a t i v e s :  t h e s e  w e r e
t h e  o n l v  t y p e s  o f  c o n t r a c t o r s  c o v e r e d  b v  t h e ,  . r e c o m m e n d a t i o n s  i n  
t h e  C o u n c i l ' s  r e p o r t .

I n  a  s i m i l a r  a t t e m p t  t o  d i s t i n g u i s h  a m o n g  t y p e s  o f  c o n t r a c t o r s  a n d  
t h e i r  c o r r e s p o n d i n g  l i a b i l i t y  l i m i t s ,  " r e s p o n s e  c o n t r a c t o r "  w a s  
d e f i n e d  i n  C a l i f o r n i a  r e g u l a t i o n  a s  p e o p l e  w h o  a r e  r e g u l a r l y  
i n v o l v e d  i n  o i l  s p i l l  c l e a n u p ;  i . e . ,  p r i m a r y  c o n t r a c t o r s .  T h i s  
e l i m i n a t e d  l i a b i l i t y  c o n c e r n s  o f  f i s h e r m e n  a n d  v o l u n t e e r s .
I m m u n i t y  f o r  t h e  l a t t e r  t w o  g r o u p s  i s  c o v e r e d  b y  p r i v a t e  
c o n t r a c t u a l  a g r e e m e n t  a n d  g o o d  S a m a r i t a n  l a w s ,  r e s p e c t i v e l y ,  i n  
m u c h  t h e  s am e  w a y  t h e s e  g r o u p s  w e r e  c o v e r e d  i n  A l a s k a  p r i o r  t o  
e n a c t m e n t  o f  HB 1 9 6 .  ( U n d e r  g o o d  S a m a r i t a n  l a w  i n  A l a s k a ,  " a  
p e r s o n  w h o  r e s p o n d s  a t  t h e  r e q u e s t  o f  t h e  g o v e r n m e n t  t o  a  d e c l a r e d  
e m e r g e n c y  i s  im m u n e  f r o m  s t r i c t  l i a b i l i t y  a n d  n e g l i g e n c e "  p .  4 6 ) .

S t r o n g  a r g u m e n t s  c a n  b e  m a d e  t h a t  r e s p o n s e  c o n t r a c t o r s  w h o  a r e  i n  
t h e  b u s i n e s s  o f  o i l  s p i l l  c l e a n u p  l i k e  s e r v i c e  c o n t r a c t o r s  a n d  
i n d u s t r y  c o o p e r a t i v e s  s h o u l d  b e  h e l d  r e s p o n s i b l e  f o r  t h e i r  a c t i o n s  
( b a s i c  n e g l i g e n c e ) . I t  i s  u n f o r t u n a t e  t h a t  p r o p o n e n t s  o f  H 3  5 4 0  
h a v e  t r i e d  t o  d r a g  i n  a l l  c l a s s e s  o f  p o t e n t i a l  c o n t r a c t o r s ,  s u c h  
a s  v o l u n t e e r s ,  f i s h e r m e n  a n d  e v e n  A l y e s k a ,  t o  a r g u e  t h e  n e e d  f o r  
t h i s  b i l l  w h e n  t h e s e  c l a s s e s  a r e  c o h e r e d  a d e q u a t e l y  b y  o t h e r  l a w s .

i s s u e :  A l v e s k a ' s  S p i l l  R e s p o n s e  O p e r a t i o n s

A l t h o u g h  t h e  c a s e  f o r  v o l u n t e e r s  a n d  f i s h e r m e n  w a s  d i s c u s s e d  
e a r l i e r ,  A l y e s k a  i s  a n o t h e r  i s s u e  e n t i r e l y .  T h e  C o u n c i l  f o u n d  
A l y e s k a  i s  b o u n d  b y  f e d e r a l  l a v ;  ( T r a n s - A l a s k a  P i p e l i n e  
A u t h o r i z a t i o n  A c t )  t o  r e s p o n d  t o  p o l l u t i o n  c a u s e d  b y  TAPS  
o p e r a t i o n s  i n c l u d i n g  t a n k e r s  ( S e c .  V . D . ,  V I I .  D . ,  p .  4 8 - 4 9 )  a n d  
t h a t  C o n g r e s s  w a s  c l e a r l y  l o o k i n g  f o r  a  s i n g l e  e n t i t y  t o  o v e r s e e  
p o l l u t i o n  c o n t r o l .  S i n c e  t h e  E x x o n  V a l d e z  s p i l l ,  A l y e s k a  i s  n ow  
c l a i m i n g  t o  b e  a  " v o l u n t e e r "  r e s p o n d e r  t o  TAPS  t a n k e r  s p i l l s  a n d  
A l y e s k a  h a s  r e q u i r e d  i n d i v i d u a l  c o n t i n g e n c y  p l a n s  f r o m  n e a r l y  3 0  
c o m p a n i e s .

B o t h  o f  t h e s e  a c t i o n s  b y  A l y e s k a  c o m p o u n d  m a t t e r s  f o r  t h e  s t a t e .  
I n s t e a d  o f  o n e  r e s p o n d e r  t o  t a n k e r  s p i l l s ,  t h e r e  a r e  d o z e n s  w i t h  
d o z e n s  o f  c o n t i n g e n c y  p l a n s  a n d  m u l t i p l e  s p i l l  d r i l l s .  A l y e s k a  
h a s  c r e a t e d  a  m a n a g e m e n t  n i g h t m a r e  ( p .  2 4 ) .  F u r t h e r ,  t h e  s t a t e  i s  
p a y i n g  a  25% s h a r e  o f  r e s p o n s e  c o s t s  w i t h  n o  l e g a l  a s s u r a n c e  t h a t  
A l y e s k a  w i l l  r e s p o n d  t o  a  TAPS  t a n k e r  s p i l l  i n  A l a s k a  w a t e r s  ( p .  
3 3 ) .  T h i s  i s  b a d  b u s i n e s s .  T h e  C o u n c i l  r e c o m m e n d e d  t h a t  s t a t e  
l e g i s l a t i o n  s h o u l d  m i r r o r  f e d e r a l  l e g i s l a t i o n  i n  t e r m s  o f  r e q u i r ­
i n g  A l y e s k a  t o  r e s p o n d  t o  a l l  TAPS  o i l  s p i l l s  ( R e c .  # 7  p .  1 1 ) .

I t  i s  n o t  c l e a r  w h e t h e r  t h e  C o u n c i l  r e c o m m e n d s  i m m u n i z i n g  A l y e s k a  
o r  n o t .  We b e l i e v e ,  a r g u a b l y ,  t h a t  i t  d o e s  n o t  b e c a u s e  t h e  
C o u n c i l  s t a t e s  " t h a t  A l y e s k a  h a s  a  d u t y  t o  r e s p o n d  t o  a n d  a b a t e
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p o l l u t i o n  r e l a t i n g  t o  t h e  o p e r a t i o n  o f  t h e  TAPS  a n d ,  t h e r e f o r e ,  i s  
n o t  a  r e s p o n s e  a c t i o n  c o n t r a c t o r  a t  a l l 1’ ( e m p h a s i s  a d d e d  p .  3 1 )  . 
T h e  C o u n c i l  r e c o m m e n d s  i m m u n i t y  ( g r o s s  n e g l i g e n c e )  f o r  r e s p o n s e  
a c t i o n  c o n t r a c t o r s  o n l y ' ( p .  8 ) .

T h e  P r i n c e  W i l l i a m  S o u n d  RCAC L e g i s l a t i v e  C o m m i t t e e  s e e m s  t o  h a v e  
i n t e r p r e t e d  t h a t  t h e  C o u n c i l  d o e s  r e c o m m e n d  i m m u n i z i n g  A l y e s k a  
t h o u g h ,  b e c a u s e  t h e  c o m m i t t e e  s t a t e d  t e n t a t i v e l y  t h a t  " i t  w o u l d  
s e e m  g r o s s l y  p r e m a t u r e  t o  i m m u n i z e  A l y e s k a  f r o m  l i a b i l i t y  a s  a  
r e s p o n s e  a c t i o n  c o n t r a c t o r  u n l e s s  a n d  u n t i l  a d e q u a t e  l e g a l  
a s s u r a n c e s  e x i s t  t o  p r o t e c t  t h e  S o u n d  a n d  i t s  r e s i d e n t s  f r o m  
a n o t h e r  E x x o n  V a l d e z " ( p .  1 2 6 ) .  T h e  RCAC i s  e x p e c t e d  t o  t a k e  a  
f o r m a l  p o s i t i o n  o n  r e s p o n s e  c o n t r a c t o r  i m m u n i t y  i s s u e s  a t  t h e  
b o a r d  m e e t i n g  o n  M a r c h  1 9 - 2 1 .

T h e  m o r e  p r e s s i n g  c o n c e r n ,  h o w e v e r ,  f o r  b o t h  t h e  RCAC a n d  t h e  
C o u n c i l  i s  t h e  i s s u e  o f  A l y e s k a  a s  a  " v o l u n t e e r "  r e s p o n d e r  t o  TAPS  
t a n k e r  s p i l l s .  B o t h  a r e  c l e a r l y  o f  t h e  o p i n i o n  t h a t  A l y e s k a  h a s  a  
d u t y  t o  r e s p o n d  a n d  t h a t  t h i s  s h o u l d  b e  r e f l e c t e d  i n  s t a t e  l a w .
HB 5 4 0  m a k e s  n o  a t t e m p t  t o  c l a r i f y  t h e  " v o l u n t e e r "  r e s p o n s e  i s s u e .

F o r  t h e  t i m e  b e i n g ,  t h e  ORA i s  r e s i s t i n g  i m m u n i z a t i o n  f o r  A l y e s k a  
u n d e r  a n y  l e g i s l a t i v e  s c e n a r i o  o u t  o f  c o n c e r n  t h a t  i m m u n i z i n g  
A l y e s k a  f r o m  d a m a g e s  a s  r e s p o n s e  c o n t r a c t o r s  m a y  i n s u l a t e  A l y e s k a ,  
i t s  p i p e l i n e  o w n e r  c o m p a n i e s  a n d ,  i n  t u r n ,  t h e i r  o w n e r s ,  f r o m  
t a n k e r  o i l  s p i l l  c l e a n u p  r e s p o n s i b i l i t i e s  ( p .  4 9 ) .

I s s u e ;  T e s o r o ' s  B o n d i n g -  R e q u i r e m e n t

U n f o r t u n a t e l y ,  HB 5 4 0  d o e s  n o t  s o l v e  t h e  p r o b l e m  o f  T e s o r o ' s  
b o n d i n g  r e q u i r e m e n t .  A f t e r  t h e  p a s s a g e  o f  HB 1 9 6  l a s t  s e s s i o n ,  
A l y e s k a  i n c r e a s e d  T e s o r o ' s  b o n d  b y  2 0%  t o  $ 1 . 2  b i l l i o n  i n s t e a d  o f  
r e l i e v i n g  T e s o r o  o f  t h e  $ 1  b i l l i o n  r e q u i r e m e n t  a s  l e g i s l a t o r s  h a d  
h o p e d .  ( A l y e s k a  d i d  a l l o w  T e s o r o  t o  m e e t  t h e  b o n d  t h r o u g h  a n  
i n s u r a n c e  c o m b i n a t i o n  i n s t e a d  o f  d i r e c t  a c t i o n  w h i c h  d i d  p r o v i d e  
m a r g i n a l  r e l i e f . )

T h e  C o u n c i l ,  h o w e v e r ,  f o u n d  t h a t  t h e  b o n d i n g  r e q u i r e m e n t  b y  
A l y e s k a  f a l l s  i n  t h e  c a t e g o r y  o f  t a r i f f  c o s t s  w h i c h  s h o u l d  b e  
s u b j e c t  t o  r e v i e w  b y  e i t h e r  FERC  ( F e d e r a l  E n e r g y  R e g u l a t o r y  
c o m m i s s i o n )  ( p .  5 1 )  o r ,  a s  we  f o u n d  b y  f u r t h e r  i n v e s t i g a t i o n ,  APUC 
( A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n )  a s  b e i n g  r e a s o n a b l y  n e c e s s a r y  
a n d  n o n d i s c r i m i n a t o r y .

I n  o t h e r  w o r d s ,  a  s i m p l e  r e q u e s t  f o r  s u c h  a  r e v i e w  f r o m  t h e  
L e g i s l a t u r e  c o u l d  r e s o l v e  t h i s  c r i t i c a l  i s s u e  f o r  T e s o r o  a s  a n  
a l t e r n a t i v e  t o  HB 5 4 0 .

I - B S U e . ;  M a x i m u m  C o a s t a l  P r o t e c t i o n

T h e  r e a l l y  m a j o r  p r o b l e m  w i t h  HB 5 4 0  i s  t h a t  i t  g i v e s  r e s p o n s e  
c o n t r a c t o r s  i m m u n i t y  w i t h  n o t h i n g  i n  r e t u r n  f o r  t h e  p u b l i c .  T h e  
C o u n c i l  r e c o m m e n d e d  a c h i e v i n g  m a x im um  c o a s t a l  p r o t e c t i o n  f o r
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A l a s k a  i n  " t r a d e "  f o r  i m m u n i t y  ( R e c .  i t4 p . 9 )  s i m i l a r  t o  t h e  
a c h i e v e m e n t s  i n  C a l i f o r n i a .

I n  C a l i f o r n i a ,  t h e  p r o m i s e  o f  i m m u n i t y  i n  r e t u r n  f o r  m a x im u m  
c o a s t a l  p r o t e c t i o n  c o n v i n c e d  t h e  s m a l l  p r i v a t e  r e s p o n s e  
c o n t r a c t o r s  t o  w o r k  w i t h  t h e  l a r g e  c o - o p s ;  t h e  f o u r  m a j o r  c l e a n u p  
c o - o p s  t o  e x p a n d  t h e i r  s c o p e  o f  c o v e r a g e ;  t h e  c o - o p s  t o  s i g n  
m u t u a l  a i d  a g r e e m e n t s  w i t h  e a c h  o t h e r  a n d  c o n t r a c t s  w i t h  t h e  
s t a t e ;  t h e  o i l  s h i p p e r s  t o  c h a n g e  s o m e  s h i p p i n g  r o u t e s  t o  r e d u c e  
t h e  r i s k  o f  s p i l l s  i n  a r e a s  w h i c h  d o  n o t  h a v e  a d e q u a t e  l e v e l s  o f  
r e s p o n s e  c a p a b i l i t y ;  a n d  t h e  o i l  i n d u s t r y  t o  a d e q u a t e l y  f u n d  t h e  
c o - o p s  ( p .  1 0 3 ) .

T h i s  c r e a t i v e  a n d  c o o p e r a t i v e  a t m o s p h e r e  i n  C a l i f o r n i a  s h a r p l y  
c o n t r a s t s  w i t h  t h e  h o s t i l e  w o r k i n g  r e l a t i o n s  am o n g  c o n t r a c t o r s  i n  
A l a s k a .  A l y e s k a  h a s  a t t e m p t e d  t o  e s s e n t i a l l y  b l a c k m a i l  T e s o r o  b y  
a n  u n r e a s o n a b l e  b o n d i n g  r e q u i r e m e n t ;  T e s o r o  f u n d s  o v e r  5 0%  o f  
C I S P R I ,  b u t  n o t  a l l  o p e r a t o r s  i n  C o o k  I n l e t  a r e  m e m b e r s  o f  C I S P R I  
b e c a u s e  s o m e  " f e e l  i t  i s  n o t  i n  t h e i r  b e s t  i n t e r e s t  t o  j o i n  
C I S P R I "  ( p g .  9 9 ) ;  C I S P R I  " p l e d g e d  a  $ 1  m i l l i o n  f u n d  f o r  o r p h a n  
s p i l l s "  t h a t  c o u l d  p r e s u m a b l y  i n c l u d e  s p i l l s  f r o m  n o n - m e m b e r s ,  b u t  
T e s o r o  h a s  r e s e r v a t i o n s  a b o u t  r e s p o n d i n g  t o  o r p h a n  s p i l l s  b e c a u s e  
o f  r i c k  o f  l i t i g a t i o n  o v e r  d a m a g e s . . .  F u r t h e r ,  l a r g e  r e g i o n s  o f  o u r  
c o a s t l i n e  r e m a i n  a t  r i s k  f r o m  s p i l l s  l i k e  S o u t h e a s t  a n d  U n i m a k  
P a s s .  T h e  o i l  i n d u s t r y ,  i n c l u d i n g  c o n t r a c t o r s ,  s h o u l d  b e  
e n c o u r a g e d  t o  l o o k  b e y o n d  t h e i r  own  r e g i o n  o f  o p e r a t i o n  a n d  w o r k  
t o g e t h e r  w i t h  t h e  s t a t e  a n d  p u b l i c  t o  a d d r e s s  t h e s e  a r e a s .

A s  t h e  ORA h a s  r e p e a t e d l y  t e s t i f i e d ,  t h e  p u b l i c  i n t e r e s t  g r o u p s  
a n d  v o l u n t e e r  r e s p o n d e r s  f r o m  C a l i f o r n i a  e n d o r s e d  t h e  c o n c e p t  o f  
i m m u n i t y  f o r  c o n t r a c t o r s  O N LY  a s  a  t r a  l e  f o r  m a x i m u m  c o a s t a l  
p r o t e c t i o n . (A l e t t e r  t o  t h i s  e f f e c t  i s  b e i n g  p r e p a r e d  b y  t h e  
C a l i f o r n i a  l e g i s l a t o r  w h o  s p e a r h e a d e d  t h e  C a l i f o r n i a  b i l l  a s  
p r o p o n e n t s  o f  HB 5 4 0  r e p e a t e d l y  f a i l  t o  m a k e  t h i s  d i s t i n c t i o n ) .

A l s o ,  s i g n i f i c a n t l y ,  a t  p r e s e n t ,  " l i a b i l i t y  i m m u n i t y  h a s  n o t  v e t  
b e e n  g r a n t e d  t o  a n v  r e s p o n s e  c o n t r a c t o r  i n  C a l i f o r n i a " b e c a u s e  " n o  
o n e  g e t s  i m m u n i t y  u n t i l  t h e y  a l l  w o r k  t o g e t h e r  t o  g i v e  t h e  s t a t e  
m a x im um  a c h i e v a b l e  p r o t e c t i o n "  ( e m p h a s i s  a d d e d  p g .  9 1 ,  1 0 3 ) .  
F u r t h e r ,  t h e  C a l i f o r n i a  i m m u n i t y  i s  o n l y  f o r  6 0  d a y s ,  w i t h  a  
p o s s i b l e  e x t e n s i o n  o f  3 0  m o r e  d a y s  a s  o p p o s e d  t o  HB 5 4 0  w h i c h  d o e s  
n o t  p u t  a  t i m e  l i m i t  o n  t h e  i m m u n i t y .

A n d  t h e  r e a l l y  r e m a r k a b l e  t h i n g  i s  t h a t  C a l i f o r n i a  a c h i e v e d  a l l  
t h i s  w i t h o u t  a n  1 1  m i l l i o n  g a l l o n  s p i l l .  A l a s k a  d e s e r v e s  a t  l e a s t  
t h e  s a m e .
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1 )  R e s p o n s e  c o n t r a c t o r  i m m u n i t y  i s  n o  l o n g e r  a n  i s s u e  w h i c h  
s h o u l d  b e  c o n s i d e r e d  s e p a r a t e l y  f r o m  o t h e r  i n t e r - r e l a t e d  i s s u e s :
HB 5 4 0  i s  n o t  a  r e a l i s t i c  a p p r o a c h  t o  i m p r o v i n g  r e s p o n s e  a n d  
s o l v i n g  i s s u e s  a d d r e s s e d  i n  t h e  C i t i z e n s '  O v e r s i g h t  C o u n c i l  
( " C o u n c i l " )  r e p o r t .

E I T H E R

2 )  D r a f t  n ew  l e g i s l a t i o n  t h a t  i n c l u d e s ,  a s  a  p a c k a g e ,  a l l  t h e  
C o u n c i l 1s . r e c o m m e n d a t i o n s  EXCEPT  i m m u n i t y  f o r  r e s p o n s e  
c o n t r a c t o r s . N o t e :  T h e  C o o k  I n l e t  RCAC v o t e d  t o  o p p o s e  HB 5 4 0 ,  
l e t  HB 1 9 6  s u n s e t  a n d  p a s s  a w a y ,  a n d  e n d o r s e  a  l i a b i l i t y  s t a n d a r d  
o f  s i m p l e  n e g l i g e n c e  e x c e p t  f o r  v e s s e l s  o f  o p p o r t u n i t y  w h i c h  d o  
n o t  h a v e  c o n t r a c t u a l  i n d e m n i f i c a t i o n ,  f o r  a  l i m i t e d  t i m e  o n l y .

O R

3 )  A d o p t  t h e  C o u n c i l ' s  r e c o m m e n d a t i o n s  a s  a  l e g i s l a t i v e  p a c k a g e  
a s  f o l l o w s :

a )  c e r t i f i c a t i o n  f o r  m ax im um  c o a s t a l  p r o t e c t i o n  m u s t  b e  
a c h i e v e d  p r i o r  t o  i m m u n i t y  b e i n g  g r a n t e d  a s  p e r  C a l i f o r n i a

b )  a  t i m e  l i m i t  i s  p u t  o n  t h e  i m m u n i t y  a s  p e r  C a l i f o r n i a  ( a s  
o p p o s e d  t o  u n l i m i t e d  i m m u n i t y  a s  t h e  C o u n c i l  r e c o m m e n d s )

c )  a  STATE  c e r t i f i c a t i o n  p r o c e s s  m u s t  b e  i n  p l a c e  a n d  
i m p l e m e n t e d  p r i o r  t o  i m m u n i t y  b e i n g  g r a n t e d ,  a n d

d )  A l y e s k a  i s  n o t  g r a n t e d  i m m u n i t y  a s  a  r e s p o n d e r .
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Amendments to H.R. 776
As Ordered to be Reported by the 

Committee on Interior and Insular Affairs

The amendments (stated in terms of the bill as re­

ported by the Committee on Energy and Commerce) are 

as follows:

Page 2, after line 2, insert the following:

1 P A R T  1— C O M P R E H E N S I V E

2 N A T I O N A L  E N E R G Y  P O L I C Y  A C T

Strike titles VH7 VIII, IX, X, XI, XU I , and XIX 

(and conform the table of contents accordingly).

At the end of the bill, add the following:

3 P A R T  2— E N E R G Y  D E V E L O P -

4 M E N T  A N D  E N V I R O N M E N T A L

5 P R O T E C T I O N  A C T

6 SEC. 2001. SHORT TITLE; TABLE OF CONTENTS.
7 (a) Short Title.—This part may be cited as the

8 “Energy Development and Environmental Protection

9 Act”.

10 (b) Table of Contents.—

April 14,1007. (13:35 p.m.)
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1 SEC. 2702. ALASKA. O C S  SUBSISTENCE REVIEW.

2 The Outer Continental Shelf Lands Act (43 U.S.C.

3 1301 et seq.), as amended by section 2701 of this Act,

4 is further amended by adding at the end thereof the fol-

5 lowing:

6 “Sec. .32. Alaska OCS Subsistence Review.—#
7 Prior to issuing any five-year program under section 18

8 of this Act, conducting any lease sale, or approving any

9 plan or permit for exploration, development, or production

10 activities in the Alaska region authorized by this Act, the

11 Secretary shall comply with section 810 of the Alaska Na-
«k *•

12 tional Interest Lands Conservation Act (16 U.S.C. 3120).

13 In addition to other' requirements, at the lease sale stage

14 the Secretary shall fully consider the effects of exploration,

15 development, and production upon subsistence uses.”.

16 S u b t i t l e  B — T r a n s - A l a s k a  P i p e l i n e

17 SEC. 2711. RESPONSIBILITY O F  R I G HT-OF-WAY H O L D E R

18 Title IT of the Trans-Alaska Pipeline Authorization

19 Act (43 U.S.C. 1651 et seq.) is amended by adding at

20 the end thereof the following:

21 “ r e s p o n s ib il it y  o f  r i g h t -o f -w a y  h o l d e r

22 “Sec. 208. In addition to the existing duties to re-

23 spond to, contain, and clean up oil spills within the State

24 of Alaska, including Prince William Sound, under section

25 204(b) of this Act and other laws and requirements, the

26 holder of the right-of-way shall file an Oil Spill Contin-

•IR .0U.y2 U5:47 G2U2 225 1>JL2« I MR CMl'E ALASKA
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1 gency Plan for Prince 'William Sound with the Secretary

2 of the Interior and other appropriate authorities.”.

3 SEC, 2712. E X X O N  V A L D E Z  S E T T L E M E N T  F U N D  L A N D  AC-

4 Q U I S m O N .

5 Title II of the Trans-Alaska Pipeline Authorization

6 Act (43 U.S.C. 1651 et seq.), as amended by section 2711

7 of this Act, is amended by adding at the end thereof the

8 following:

9 “PUBLIC L A N D  ACQUISITION

10 “Sec. 209. Notwithstanding any other provision of

11 law, no less than 80 percent of any amounts received by
A

12 the United States pursuant to section 207 of Public Law

13 102-229 shall be utilized to acquire land and conservation

14 easements, including timber rights, within the Chugach

15 National Forest in the Prince William Sound region and

16 in other Gulf of Alaska areas, including Kenai Fiords Na-

17 tional Park, Afognak Island, and Kodiak National Wildlife

18 Refuge.”.

19 SEC, 2713. SUBSISTENCE CLAIMS AGAINST TRANS-ALASKA

20 PIPELINE LIABILITY FUND.

21 Section 204(c)(13) of the Trans-Alaska Pipeline Au»

22 thorization Act (43 U.S.C. 1653(c)(13)) is amended—

23 (1) by striking out “and” at the end of sub-

24 paragraph (A);

t l4"3Ury2 II5:  4 7 '0*202 22o l ) i 2 i  1M K  U U L  ALASKA ml Mil4
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Section 711 Responsibility of the Right-of-Way Holder
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This amendment requires that an Oil Spill Contingency Plan 
be filed with the Secretary of Interior in order to comply with 
existing law which requires that Alyeska Pipeline Service 
Company, as designated agent for the seven oil companies which 
possess the pipeline right-of-way, respond to and clean up TAPS 
related oil spills in Prince William Sound and elsewhere in 
Alaska. Three years after the Exxon Valdez disaster, Alyeska has 
adopted a revisionist position that it is merely a "voluntary11 
spill response contractor, thus providing no legal assurance that 
the entity with the most response equipment has a duty to or will 
in fact respond to oil spills. The amendment is consistent with 
the Justice Department and the State of Alaska's view of TAPS.

Section 204 (b) of the 1973 TAPS Act, as amended by section 
8101 of the Oil Pollution Act of 1990 (P.L. 101-380):

"If any area in the State of Alaska within or without the right- 
of-way or permit area granted under the title is polluted b y  any 
activities related to the Trans-Alaska Pipeline System, including 
operation of the terminal, conducted by or on behalf of the 
holder to whom such right-of-way or permit was granted, and such 
pollution damages or threatens to damage aquatic life, wildlife, 
or public or private property, the control and total removal of 
the pollutant shall be at the expense of such holder, including 
any administrative and other costs incurred b y  the Secretary or 
any other Federal or state officer or agency. Upon failure of 
such holder to adequately control and remove such pollutant, the 
Secretary, in cooperation with other Federal, State, or local 
agencies, or in cooperation with such holder, or both, shall have 
the right to accomplish the control and removal at the expense of 
such holder."

This statutory duty is mirrored in provisions of the U.S. 
Department of the Interior Agreement and Grant of Right-of-Way 
for Trans-Alaska Pipeline with the holders.

Alyeska's current position is that it is merely a "voluntary 
response contractor" with no statutory obligation to respond to 
spills once oil is loaded on tankers at Valdez. In addition, 
Alyeska has requested that the Coast Guard establish proce.edures 
to "reimburse" them if they do voluntarily choose to respond. 
Alyeska's position is inconsistent with the TAPS Act, w i t h  OPA 
1990, with the federal and state of Alaska right-of-way 
agreements, and with previously approved Alyeska contingency 
plans. In Alyeska's current position as a volunteer response 
action contractor, it no longer formally submits a Prince William 
Sound contingency plan for approval with Alyeska as the 
contingency plan holder. Today, as distinct from years prior to 
the Exxon Valdez spill, tanker owners or operators, rather than 
Alyeska, submit contingency plans relying upon Alyeska as the 
principal response action contractor to direct the field response 
for the first 72 hours.


