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[ FISCAL NOTE

“ STATE OF ALASKA BILL NO. HB 538

1992 LEGISLATIVE SESSION

ANALYSIS:

HB 538 creates a new and very broad presumption that any form of heart or respiratory disease or cancer affecting an individlal with more
than five years of fire fighting exposure arises from theirwork experience. This presumption isfurther expanded to apply for an additional

20 years beyond the last date the individel was employed as a fire figiter.

The terms "heart disease, respiratory disease and cancer' are very broad and will be construed to extend this presumptionsuch that any
form of the many variations of these diseases will be deemed caused by workrather than personal exposures.

The fiscal impact for this bill is difficit to estimate as iwill extend not only to the 175  regular full-tine fire figtters employedby the State,
but also to the 130 regular seasonal fire figitars engaged by the Department of Natural Resources (average of 5.3 months per year) and
possibly to the 600-800 emergency fire figiting crews that are hired for anywhere between 3 weeks to 2 months a year.

Conservative cost estimates (medical and wage loss) range between $240,000 and $400,000 for each potential permanent dissbility claim.
We project future claims to increase each year due to the very broad language and 20-year extension pericd. Even by very conservative
estimates we atticipate several cases inthe early years, with ever increasing cbligations even beyond our five-year projection.

Since the Division of Risk Management claims funds are collected entirely through interagency receipts, Fenacted premium allocations to
the employing agencies would be increased 1o meet this additional exposure.
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FISCAL NOTE No 2
STATE OF ALASKA BILLNO: B' ‘ersion: csHB 538 (H
1992 LEGISLATIVE SESSION (H) Publish Date;_.f-6-92
Revision Date: Department Affected: Labor
Title: "An Act relating to workers* BRU: WorkerslCompensation
compensation ... for firefighters..." Component:

Representative Ellis
House HES

Sponsor:
Requestor:

EPENDITURESREVENLES (I'housands of Dallars)

CPERATING FYSA

PERSONAL SFRVICES
TRAVEL

QONTRACTUAL

SUPPLIES

EQUIPVENT

LANDESTRUCTURES
CRANTSCLAIVG

MSCELLANEOLB

TOTAL CPERATING 00

CAPITAL

REVENLE
ARUNDSOURCE

RUNDING  (Thousands of Dollars)
CE\ERALRUND
FECERAL RUNDS
OTHR
TOTAL 00

POEITIONS
RULL-TIME
PART-TIMVE
TEVRCRARY
Estinate of current year inpect: Nore
ANALYSS  (Attach aseparate page ifnecessary)

Prepared by:  Linca Rexwinkel, Director

Dvisiat Workers1Compensation®
Aporoved by Commissioner C W Manjen™
Ageroy. Departrrent of Labor

00

Workers1Compensation

COMPONENT SERIAL NO. 344
FYe% FYo% Fro7 FYes
00 00 00 00
00 00 00 00
Phone : 465-2790
Dete : J259R
Dete: J25R

Distribution (oy preparer): Legislative Finance, Legislative Sponsor, Requestor, VB &lnpacted Agency((ies).

Rev 10/7/01
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FISCAL NOTE

STATE OF ALASKA BILLNO : CSHB 538 (HES)
1992 LEGISLATIVE SESSION
Revision Date; Department Affected:  Labor

Vitle: “An Act relating to workers' BRU: Workers' Compensation

compensation... for firefighters ...* Component:
Sponsor: Representative Ellis Workers' Compensation

Requestor.  House Labor & Commerce COMPONENT SERIAL NO. 344

EXPENDITURES/REVENUES:. (Thousands of Dollars)

OPERATING FY 93 Fy 94 Fy 95 FY 96 Fy 97 Fy 98

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND&STRUCTURES

GRANTS,CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None
ANALYSIS:  (Attach a separate Dage if necessary)

jff)  rf\
Prepared byf John ATASmreTDeputy Commissioner Phone: 465-2700
Division. \ dommlssloners' Office Date: 4/7/92
Approved by Commissioner C. W. M a f ~ A
Agency: Department of Labor Date: 417192

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).-

Rev 10/7/91 Page 1 of 1
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RSCALNOTE

STATE OF ALASKA BILL NO: HB 538
1992 LEGISLATIVE SESSION

Revision Date; Department Affected: Labor
Title: *An Act relating to workers* BRU: Workers' Compensation

compensation ... for firefighters ..* Coporent:

Sponsor Representative Ellis Workers' Compensation
Requestor  House HES COMPONENT SERIAL NO. 344

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING Fr 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 95 FY 96 FY 97 FY 98

0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact None

ANALYSIS: (Attach a separate page if necessary)

Phone : 465-2790

Prepared by: Unda Rexwlnkel. Director
Date : 3/26/92

Division: Workers' Compensation,

Approved by Commissioner C. W. Ma
Agency: Department of Labor '‘Nizclcf-27 Date: 3/26/92

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/7/91 Page 1 of 1



* STATE OF ALASKA

1992 LEGISLATIVE SESSION

Revision Date:

FISCAL NOTE

Title: An Act relating to workers’ comnensapon and occupational

disability benefits or fire ficnters
Sponsor: Ellis. Donlev. Finkelstem

Requestor:

Excenditures/Revenues: (mousanbs of Dollars)

OPERATING
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS
MISCELLANEQUS

TOTAL OPERATING

CAPITAL

REVENUE

FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None
ANALYSIS: (Attach a separate page if necessary.)

See Attached.

rreoarea ov: UON i-mencoc _WIrector .y .
Division: Risk Manaaement

Aocroved bv Commissioner:

1007

Agency: Administration

300.0
300.0

Nancv Bear Usera 1

*T -

500.0
500.0

Department Affected:  Adninistration

3RU: Risk Marv.oement

Component: Risk Management

COMPONENT SERIAL NO.

700.0
700.0

rnarie.

Date:

900.0
900.0

kw-ciou

Date: February 28.1992

*?j/<* /

BILL NO. HB 538

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Cfc., & Impacted Acency(ies).

Rev. ﬁl/]

c500-0

[ft/ffl/n [/s/ra t7 on

FY 97 FY 98

0 0

0 0

0 0

0 0

0 0

0 0
1,200.0 1.500.0

0 0
1,200.0 1.500.0

0 0

0 0

0 0

0 0
1,200.0 1,500.0
1,200.0 1,500.0

0 0

0 0

0 0
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 53S
1992 LEGISLATIVE SESSION
ANALYSIS:

HB 538 creates a new and very broad presumption that any form of heart or respiratory disease or cancer affecting an individual with more
than five years of fire fighting exposure arises from their work experience. This presumption is further expanded to apply for an additional
20 years beyond the last date the individual was employed as a fire fighter.

The terms "heart disease, respiratory disease and cancer” are very broad and will be construed to extend this presumption such that any
form of the many variations of these diseases will be deemed caused by work rather than personal exposures.

The fiscal impact for this hill is difficult to estimate as it will extend not only to the 175 regular full-time fire fighters employed by the State,
but also to the 130 regular seasonal fire fighters engaged by the Department of Natural Resources (average of 5.3 months per year) and
possibly to the 600-800 emergency fire fighting crews that are hired for anywhere between 3 weeks to 2 months a year.

Conservative cost estimates (medical and wage loss) range between $240,000 and $400.000 for each potential permanent disability claim.
We project future claims to increase each year due to the very broad language and 20-year extension period. Even by very conservative
estimates we anticipate several cases in the early years, with ever increasing obligations even beyond our five-year projection.

Since the Division of Risk Management claims funds are collected entirely through interagency receipts, if enacted premium allocations to
the employing agencies would be increased to meet this additional exposure.

2/LEG92/59U . kp/2 Page 2_of 2_
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LEGISLATIVE COUNCIL
REPRESENTATIVE JOHNNY ELLIS

SPONSOR STATEMENT

House B ill 538

Firefighters face occupational dangers that are unique to
their work. They rush into uncontrolled environments where they
are exposed to carcinogenic, poisonous or toxic smoke or fumes.
They are also exposed to a growing list of hazardous chemicals, the
effects of which are not fully known. The effects of exposure may

not manifest itself until long after the exposure occurred.

House B ill 538 was introduced due to the unique hazards faced
by fix'efighters. Under the state workers compensation program,
this b ill changes the burden of proof from the firefighter to the

state, that any heart disease, respiratory disease, cancer ofr
circulatory problems that the firefighter develops was not due to

the firefighter's employment.

Alaska is one of the few states that has not established this
presumption in regard to occupational diseases of firefighters.
Forty-three other states have done so. House B ill 538 includes
volunteer firefighters.



17)
Date Referred: April 6. 1992 FURTHER REFERRALS: Judiciary

Date of Committee Action:

The LABOR AND COMMERCE Committee considered: HB 538

HOUSE BILL NO. 538 DISABILITY/COMP BENEFITS: FIREFIGHTERS

"An Act relating to workers' compensation and occupational disability benefits for firefighters; and providing
for an effective date.”

RECOMMENDATIONS: [ ] the same title
be replaced with I 1 anew title

[ ] have attached amendments(s)
[Is] do pass

[ ] do not pass

[ ] no recommendations

[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(S):  pepy APPROVES PREVIOUS: (DeptiDile)
[ ] fiscal impact [~Mfiscal notes) / k / m 7

[ ] zero fiscal note zero fiscal note(s) L r)Jbo>-



HOUSE COMMITTEE REPORT

O

Date Referred: February 18, 1992 FURTHER REFERRALS: Labor & Commerce
Judicialy

Date of Committee Action:

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 538

HOUSE BILL NO. 538 DISABILITY/COMP BENEFITS: FIREFIGHTERS

"An Act relating to workers’ compensation and occupational disability benefits for firenghters; and providing
for an effective date."

RECOMMENDATIONS: [ ] the same title
be replaced with 1 5'3<8 ( ffES] [ -}-a new title

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass
[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): <) APPROVES PREVIOUS: (Depi/Duc)
[ ] fiscal impact [ ] fiscal note(s)

[ ] zero fiscal note [ ] zero fiscal note(s)



BILL NO:  CSfor Huge Bill No. 53(HES) DATE:  April9, 19

TITLE: Disability/Comp Benefits: CONTACT: Arbe Williams
Firefighters 465-2700

Committee Substitute for House Bill No. 538 (HES) amends the Alaska Workers’
Compensation Act to include the presumption that heart disease, respiratory disease,
or cancer suffered by a fire fighter is work-related if the disease occurs during
employment as a fire fighter. This presumption is maintained for twenty years after
termination of employment as a fire fighter if the fire fighter has been employed
continuously as a fire fighter for five years before the onset of the disease.

It is not anticipated that this bill will affect the department’s administration of the
Alaska Workers’ Compensation Act. However, the Act already creates a presumption,
in the absence of substantial evidence to the contrary, that the injury or illness is
work-related. It is additionally provided that there is no time limitation for filing a
claim for workers’ compensation coverage in the case of latent defects pertinent to and
causing compensable disability.

The Department of Labor does not support CS for House Bill No. 538 (HES). In effect,
this legislation would grant preferred status to a specific group ofworkers and would
place an undue burden on certain employers. Workers £ire adequately protected by the
presumption currently in law.

APPROVED:

POSITION PAPER/Department of Labor



ANCHORAGE FIRE FIGHTERS UNION

LOCAL 1264
INILRNATIONAL ASSOCIATION OF FIRE FIGHTERS
AFL-CtO

1200 E 76TH #1227
ANCHORAGE, ALASKA 99518
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6 April 1992

Pep. Richard foster
FAX #465-3242
JUNEAU, ALASKA

Dear Richard#

Noticed that House Bill No- 53%

was due to be discussed in the -
near future and wanted you to know
after-havhﬂﬂ been on a Volunteer
Fire Dept, here in Nome for 25
years, that | support the concept

of protecting those that protect

so many other#. Workman's Compen-
sation Benefits for the Volunteer
Fireman-has-been a long:-=time-'-in
coming. The Volunteer Fireman Ko
serves the public in no less form
than does the Paid fireman.c.Tfiey
3erve;i the public at full exposure

to .financial loss to their families
for those diseases and dangers that
effect all Firemen. Although I am
inside as a fireman, | suspect from
my other backgrounds that Volunteer s
Departments would attract more
Firemen towards Volunteering if they*
had the security afforded them thru £
Workman's' Compensation.’

Thanks for your time.

LEO B. RASI\/LBSE\I NVD Lt. 1967-Pres.

Appointed! N}% rea ﬁ% n?ask' ton&&fr I|KHVIS(M Coungl

peC|a orce on ovarao

Tely <(907) 443-2799 or -2219 FAX (007) 443-5777 or -2973"

USNOIJLOXE-MN TS:2T 26,

10 Bob
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DEPA~ARiIner'ii
Qi<|>LOWGFi niLL dHv ROAD. kODM ' , MW 99615
leitiPHo”e (9 >7)466-6C4C

FM(9'©7)486-8000
April 9, 1992 9797

Representative Richard Foster
Alaska Legislature? House of Representatives*
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice interest in 'the passag of

House B ill No. 538. This bill, sponsorep by Rep. Johnny Eiliis of
Anchorage, will pav« the way for fire service personnel - pai or
volunteer - who may become ill as a result of theiir role as .re
fighters and the nature of their work.
This bill will offer a twentv vear v-"3l-retirement window ror
appearance of any disease of a presumable occupational nature
ch a provision w ill aid tc reduce the wunount of difficulty chat

normally comes with medical claims durlng this post-retire tent
time.

1 appreciate your support of I-li-b valuable piece
legislation that w ill be of great bhenefit to tee people of the
service orcfession.



SENT BY.:KDDIOK FIRE DEPT. 9951E 04-09-92 10:26<hM 90748680484 9-14653242 Sl2

FIRE DDEMTMGMT
Qb LOnet' mu MYRITOKDIrt!M LN 99615
ieiepHO fie(9 D7)480-304C

MX (9 37) 486-S6CC
April 9/ 1992.

Representative Richard Foster
Alaska Legislature; House of Reeresentatlves-
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice 1nterest in the passagte of

House B ill No. 538. This bill, sponsors ! by Rep. Johnny Ellis of
Anchorage, w ill pave the way for fire se mmvice personnel - paid or
volunteer - who may become ill as a resilr of their role as [fire
fighters and the nature of their work.

This bill will offer a twenty year pbst-retirement window for
the appearance of any disease of a presumable occupational nature
Such a provision will aid to reduce the amount of difficulty that
normally comes with medical claims durj®§ this post-retirenent

time.

| appreciate your support of vhis valuable piece of
legislation that will be of great benefit to the people of the fire
service orofession.

Sincerely,

Tkj?Cul\n £. SrJL™Mt-t.Vx
DC:fI»jTw Si£ffi Nj*ALI

kcdirk o&meTmeMT
VALUtvTtei? -/gr j X



SENT BY:KODIPi< FIRE DEPT. 99515 69-09-92 10". 19AM 907456804S-> 9-14653242 8 4

fIRED<=MTMeriT

QI<'LOWER HILLMV RC.4D. KODIrtf 996 ¢

TELEPHONE (907)4f16-8C4C
: M (907) 486-86CC
April 9, 1992

Representative Richard Foster
Alaska Legislature; House of Representat ives-
Juneau, Alaska

Dear Representative Foster,

This letter 1is intended to voice jriterest in the passagb or

House B ill No. 538. This bill, sponsored by Rep. j'ohnny E lip of
Anchorage, w ill pave the way for fire service personnel - paii or
volunteer - who may become ill as a resiit of thei;r role as fire
fighters and the nature of their work.

This bill will offer a twenty year psst-retirement window for
the appearance of any disease of a presumable occupational nat re.
Such a provision w ill aid to treduce the mount of difficulty that

normally comes with medical claims auring this post-retire nent
time.

| appreciate your support of tJhis valuable piece of
legislation that w ill be of great benefitmto the people of the fire
service profession.

WWJLX »

pt

Sincerely,

Srw;+H

rc  Ocr pVv",



SENT BY:KODIAK FIRE OERT. 55615 04-09-92 10:21PM 9074865048-* 9-145532 2 ft 6

f\ke D PMMEMT
91 Loweu HILL &iv rozaD. koow | AL/KM 99615

FEI€EPHONE (Q yr>466-8C4C

i 1 (o D7) 486-86CC

April 9, 1992

Representative Richard Foster
Alaska Legislature; House of Representatives-
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice xiterest in [the passage of

House B ill No. 538. This bill, sponsors1 by Rep. Johnny EIIZ of
Anchorage, w ill pave the way for fire service personnel - paid or
volunteer - who may become ill as a resiilt of theilr role as fire
fighters and the nature of their work.

This bill will offer a twenty year pjost-retirement windovj for
the appearance of any disease of a presuirable occupational nature,
Such a provision will aid to reduce the amount of difficulty that
normally comes with medical claims aurling this post-retirement
time.

| appreciate your support of ihis valuable piece
legislation that will be of great benefit to the people of the fire

service profession.

Sincerely,

[NV

IT /S 62(S "



NI BV:KCMFftK riSE DErT. 99615 04-09-92 10:22fil*. 93745650484 9-14653242 U 7

MTMGMT

LOWeC MILLBHVR O M KoDMI dL/KM99615

T;€LEPHOME (9(p7) 486-0010

_ M M 907) 486-86CC
April 9, 1992

Representative Richard Foster
Alaska Legislature? House of Representat ves*
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice Irterest in the passage of

House B ill No. 538. This bill, sponsored by Rep. Johnny EIllis of
Anchorage, will pave the way for fire se vice personnel - paip or
volunteer - who may become ill as a resilt of their role as fire
fighters and the nature of their work.

This bill will offer a twenty year post-retirenient window for
the appearance of any disease of a presumable occupational natire.
Such a provision will aid to reduce the amount, of difficulty 2hat
normally comes with medical claims dur .ng this post-retirejnent
tim e.

| appreciate your support Qi his valuable piece of
legislation that will be of great benefit to the people of the ire

service profession.

Sincerely,

Fipa [ \17/(S?ll



SENT BYSKODIhK FIRE DEFT. 99c15 04-09-52 10;20ftM 90745630434 9-14653242 « 5

HRED fePrtRTMehT

QW LOWER MILL O/jv ROAD. KQDIrtl. 9961!

:e1£PHOriE(9 37) 486-8C4C

_ (907) 486-86CC
April 9, 1992

Representative Richard Foster
Alaska Legislature; House of Representatrves-
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice interest in the passage of

House B ill No. 538. This bill, sponsored by Rep. Johnny E.Ili 3 Of
Anchorage, w ill pave the way for fire service personnel - paiid or
volunteer - v/ho may become ill as a result of their role as fire
fighters and the nature of their work.

This bill will offer a twenty year post-retirement windov
the appearance of any disease of a presumable occupational nat
Such a provision will aid to reduce the imount of difficulty [that
normally comes w”th medical claims during this pjost-retire:nent
time. 1

| appreciate your support of tims valuable piece of
legislation that will be of great benefit Fo the people of the [tire
service profession.

Sincerely,

foD/rfft r/tfe rrf! Metf!

rifte
R /)SS\STA t-rT



SEKT BY:KODIGK r IRE DEPT. 95515 04-09-92 10: 2-ftM 937466(3046-? 0-14653242 A9

CP*RTneMT
Q19 I0W-ER MILL Brtv ftortd. kODWk A 1M M 99615

1 jJELGPHONe (907) 466-3C4C

. M X (907) 486-86CC
April 9, 1992

Representative Richard Foster
Alaska Legislature; House of Representatjvesr
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice interest in the passage* of

House BilL No. 538. This bill, sponsored by Rep. Johnny EIl.li5 Of
Anchorage, w ill pave the way for fire service personnel - paiy or
volunteer - who may become ill as a result of their role as Lre
fighters and the nature of their work.

This bill will offer a twenty year post-retirement window :or
the appearance of any disease of a presumable occupational nat jre.
Such a provision will aid to reduce the amount of difficulty :hat
normally comes with medical claims dur..ng this pbst-retirejnent

time.

| appreciate your support of hhis valuable piece of
legislation that will be of great bhenefit to the people of the Eire
service orofession.



SENT BY:KODIAK FiRE DEPT. 99515 04-09-92 ~10:24AM 9074365343-* 9-14553242 810

m e DEPARTMENT

9.1b LOW«ER MILL D-flY PO/1D. KODI* 6 rtLtfM 99615

:I€€LEPHOri£ (907) 4S6-8C4C

: MX (907) 486-560
April 9, 1992

Representative Richard Foster
Alaska Legislature; House of Representatives-
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice interest in the passace of

House B ill No. 538. This bill, sponsored..by Rep. Johnny EIll: s of
Anchorage, w ill pave the way for fire sejrvice personnel - pajd or
volunteer - who may become ill as a resilt of their role as fare
fighters and the nature of their work

This bill will offer a twenty year ost-retirement window for
the appearance of any disease of a presuitable occupational nature.
Such a provision will, aid to reduce the amount of difficulty that
normally comes with medical claims durfing this post-retirement
time.

| appreciate your support of his valuable piece of
legislation that will be of great benefit to the people of the fire

service profession.

Sincerely,
/71 /| &

LJfSrrtond & iJsfl/e

"ocuo-k' Hre
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SENT EYSKOD1AK FIRE I"EPT. 99615 04-09-92 10:23PM 9074368046-* 9-14653242 & 8

Df:
LONERMLLBAYROD KOOt ]*b"@qalﬂfs
o AL
fiIft

April 9, 1992

Representative Richard Foster
Alaska Legislaturej House of Representatives
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice interest in the passag
House B ill No. 538. This bill, sponsored by Rep. Johnny EIIi
Anchorage, w ill pave the way for fire se
volunteer - who may become u.i as a resi,it of their role as
fighters and the nature of their work,

This bill will offer a twenty year phbst-retirement windov for
the appearance of any disease of a presumjable occupational natire.
Such a provision will aid to reduce the amount of difficulty that
normally comes with medical claims during this post-retirement
time.

| appreciate your support of this valuable piece of
legislation that will be of great benefit, to the people of the fire
service profession.

Sincerely,

j/"cd-ckV- 1
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April 9, 1992

Representative Richard Foster
Alaska Legislature? House of Representatives-
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice linterest in the passage of

House B ill No. 538. This bill, sponsored by Rep. Johnny Ellis of
Anchorage, w ill pave the way for fire service personnel - paid or
volunteer - who may become ill as a res It of their role as fire
fighters and the nature of their work.

This bill will offer a twenty year post-retirement windov for
the appearance of any disease of a presumable occupational natture.
Such a provision will aid to reduce the amount of difficulty that
normally comes with medical claims during this post-retirefment

time.
| appreciate your support of this valuable piece or

legislation that w ill bs of great benefit to the people of the fire
service profession.

Sincerely,
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April 9, 1992

Representative Richard Foster
Alaska Legislature; House of Representat|ves-
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice i terest in the passage of
House B ill No. 538. This bill, sponsored by Rep. Johnny Ellis of
Anchorage, will pave the way for fire service personnel - paid or
volunteer - who may become ill as a resihlt of thei'r role as fire
fighters and the nature of their work.

This b ill will offer a twenty year pjost-retirement windovj for
the appearance of any disease of a presurrable occupational nature,
Such a provision w ill aid to reduce the amount of difficulty that
normally comes with medical claims during this post-retirement

time.
| appreciate your support of this valuable piece or

Legislation that w ill be of great benefit to the people of the fire
service profession.

Sincerely,
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April 9, 1992

Representative Richard Foster
Alaska Legislature; House of Representatives-
Juneau, Alaska

Dear Representative Foster,

This letter is intended to voice itterest in the passace of
House B ill No. 538. This Db ill, sponso en by Rep. Johnny EIll: s of
Anchorage, w ill pave the way for fire sekvjce personnel - pa:d oi-

volunteer - who may become ill as a res it of their role as fire
fighters and the nature of their work.

This bill will offer a twenty yea poss-retirement windov for
the appearance of any disease or a presuirable occupational nature.
Such a provision will aid to reduce the amount of difficulty that
normally comes with medical claims durincr this post-retirement
time.

| appreciate your support of this valuable piece of

legislation that will be of great benefit to ;he people of the fire
service profession.

Sincerely, A
I, AV
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911 - Emergency

betheliire Department

Mark R. Barker, Fire Chief
P. O. Box 388, Bethel, Alaska 99559
Phone: (907) 543-2131

Rep. Dave Donley,

House Judiciary Chalrman
Alaska Legislatu

Juneau, Afaska 99811
April 9, 1992

Subject: Support of HB538

Dear Rep. Donley;

This letter, written on behalf of the paid, and volunteer
firefighters' of 'my department and the Board of Directors and
membersh|p of the” Alaska Fire Chiefs Association, urges your
upport and passage of House Sill #538, which will soon “be heard
by your committee.

As written, HB538 would present Alaskan firefigriters wjth a
twenty year post-retirement window for the appearance of any
disease ‘of a presumably occupational nature, durmg which time an
fflicted member could apply, for the orkers_ compensation
nefits to which he orshe “is entitled, This bill does not
crease of decrease the benef|t itself: rather  itsimply
ooths the path for deserving members ho become il because of
eir service as firefighters. Cost to the system is not really
ected, as what |s proposed merely eliminates the spectacle ¢

k people havmg retain expensive counsel to recejve fa
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reatment. = This b||| will shift  the burden of proof from the
fflicted individual to the compensation system.

fighters today face a growmg
on of synthetic chemicals,
| substances .in the quest to
t rise in toxic smoke created
|ght 's lives more dangerous.
that their cancer death rate
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911 - Emergency

M e | jftre department

Mark R. Barker, Fire Chief
P. O. Box 388, Bechel, Alaska 99559
Phone: (907) 543-2131

Dave Donley,

House Judiciary Chairman
Alaska Legislature
Juneau, Alaska 99811

April 9, 1992

Subject: Support of HB538

Rep. Donley;

letter, written on Dbehalf of the paid and volunteer

firefighters of my department and the Board of DIrectors and
membership of the Alaska Fire Chiefs Association, urges your
support and passage of House Bill #538, which will soon be heard
0y your committee.

written, HB538 would present Alaskan firefighters with a

twenty year post-retirement window for the appearance of any
disease of a presumably occupational nature, during which time an
afflicted member could apply for the workers compensation

benefits to which he orshe is entitled. This bill does not
increase of decrease thebenefit itself; rather , it simply
smooths the path for deserving members who become ill because of

their service as firefighters. Cost to the system is not really
affected, as what is proposed merely eliminates the spectacle of

people having to retain expensive counsel to receive fair

treatment. This bill will shift the burden of proof from the
afflicted individual to the compensation system.

As you are probably well aware, firefighters today face a growing
threat in the tremendous proliferation of synthetic chemicals. As
technology relies more on artificial substances in the quest to
make our lives easier, the resultant rise in toxic smoke created

these things burn makes firefighter's |lives more dangerous.
is ominous for firefighters s that their cancer death rate

has more than doubled in the last 30 years, providing an parallel

the increase in synthetic substances.

HB538 ;Don ley



The insidious nature and Iong_ incubation periods of many of the
Illnesses covered under the Dill, mandate the 20 year window and
as written would provide the necessary protection for these

caring and dedicated people.

Thank you for ¥our support. If You,have a,n¥ questions .please feel
free to contact me or your local Fire Chiet for more information

Sincerely,

R. Barker

Chief _
President,

ire Chiefs Assn,

wn
=
o
TP

.. AFCA

cc. s.: AF
hel City Manager

Pre
Bet

HB538;Donley
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THE ANCHORAGE TIMES

JULY 12, 1992

Tifaes
Injured Soldotna firefighter now battle
ASSOCIATED PRESS Since doctors have little experi—

MtOCIATBO PUBS!

Lung damage from a Soldotna
blaze keeps firefighter Rusty Gril-
ley constantly on oxygen.

KENAI — A brief breath of toxic
smoke has brought Soldotna firpman
Rusty Crilley face to face with a
deadly lung disease. Now he"s not
fighting fires, he 3 fighting for his life.

Grilley, 33, injured his lungs during
a fire inJanuary at Alaska Fast Foto
in Soldotna. With other firefighters
from Central Emergency Services,
he was outside the small store when
an unexpected gust blew fumes con—
taining photo processing chemicals
intohis face.

After two visits toa Denver hospi—
tal specializing in respiratory prob—
lems, Crilley was diagnosed with
bronchiolitis obliterans, a disease in
which white cells, fighting infection
in the lungs, produce scar tissue that
closes off the lungs®™ smallest air—
ways.

In his case, Grilley** lungs admit
only 40 percent of the needed oxygen
into the blood stream. He ison oxy—
gen 24 hours a day toavoid any organ
or braindamage.

ence combatting the relatively rare
lung disease, the effectiveness of his
treatment is something of an un—
known .

“The problem Is, there®s no scien—
tific data on this kind of treatment,”
Grilley said as he inhaled oxygen
through a tube secured around his
nose. "1 M waiting tobe writtenup.””

Grilley is taking steroids to fight
the inflammation in his lungs, which
constantly burn, he said. The ster—
oids, however, increase the amount
of white cells in the lungs which
cause the scar tissue, so he must also
take chemotherapy pills to counter
balance the increase.

Doctors will not know if the ster—
oids and chemotherapy are working
for another three to six months, Gril—
ley said. And if they do work, mtwill
require at least another year of treat—
ment and the oxygen.

Unfortunately, his lungs feel like
they are getting worse. Others who
have had similarbut more severe dis—
eased lungs have died within sue

73-M1

s for air

weeks, he said.

Grilley is confined to a breathing
cord connected to a machine that
boosts his intake of oxygen. His dally,
15-minute walk outside with a port—
able oxygen tank tires iiim substan—
tially.

The situationhas alsobeen hardon
his family. His wife, Cherie, and his
three sons, David, 6, Daniel, 13, and
Stephen, 16, have had to pick up the
slack on tasks he used to do around
the house. He cannot work, but be
will receive a full-time salary for up
toa year from the date of the fire.

Fire Chief Greg Barclay said Grtl-
ley 3 injury in tha Una of duty is the
most severe in his memory.

Since the fire, the fire department
has revised its procedures for work —
ing around toxic smoke. Firefighters
now have better breathing appara—
tuses, and use a detector that deter—
mines the concentrations of carbon
dioxide and other chemicals at a fire
site.
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The JUDICIARY Committee considered:

FURTHER REFERRAL

SSHB 540

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 CIVIL LIABILITY FOR OIL SPILLS
"An Act limiting the liability of an oil spill response action contractor for an act or omission that is not contrary
to a state or national oil spill contingency plan or, notwithstanding the state or national plan, that is not contrary
to an order of an on-scene coordinator; repealing the requirements that liability is not limited in an action for
damages to personal property not caused by oil and is only limited if the act or omission occurs within 15 days
after the release of oil; repealing secs. 2, 5, 7, 10, and 12 of ch. 92, SLA 1991; and providing for an effective
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MEMORANDUM

T0: Representative Dave Donley, Chair
House Judiciary Committee

FROM: Representative B ill Hudson

SUBJECT: CSSSHB 540(Res), Limited liability for
response action contractors.

You have asked for a narrative relating to HB 540.

As you will recall, last year the legislature passed HB 196, Ch.
92, SLA 1991. That legislation Iimited liability for response
action contractors (RAC's), and provided for a sunset of that
lia b ility. Hence, the introduction of HB 540 this session.

This legislation is necessary because under regulations recently
adopted known as "567 regulations™ shippers of crude and noncrude
must have a contingency plan approved by the Alaska Department of
Environmental Conservation before they can ship. By statute, ADEC
must ascertain the shipper's financial responsibility and must also
ascertain that a response action contractor has been contracted
with to respond to a threatened or actual release of crude or
noncrude.

In order for response action contractors to establish themselves
for business in Alaska, we must foster a conducive business
environment. No business person will willingly establish a
business enterprise if he or she will be held liable for damages
caused by another.

The response action contractor does not create a risk of a
threatened or actual release of crude or noncrude.

The shipper, handler and owner of the crude or noncrude, in current
statute, is held with strict liability for damages caused by a



release, and HB 540 does not change that strict liability.

If HB 540 is not passed this year, the limited liability for RAC's
sunsets in June. The result will be that response action
contracting businesses w ill not be willing to <contract with
contingency plan applicants.

| am fearful that without the availability of RAC's to contract

with contingency plan holders, the ADEC w ill be called wupon to
either stop the shipment of crude and noncrude, with drastic
results for the citizens of this state. Not only w ill the state's

revenue be affected, but also heating fuel, aviation fuel, diesel
generator fuels for electrical power, and other noncrude products
will be wunavailable to the residents of Alaska. The other
alternative may be for the ADEC to, as they have been forced to do
for financial responsibility for noncrude contingency plans, issue
waivers. This is an erosion of the contingency plan process, and
Alaska w ill be back to a severe lack of contingency planning as it
was in March of 1989.

| believe it is imperative that this legislature make the necessary
policy decisions to ensure the shippers, owners and handlers of
crude and noncrude are held to those requirements under the 567
regs. The passage of HB 540 w ill ensure the contingency planning
is an ongoing and useful process to protect the coastal and river
systems of Alaska.

Attached is a analysis prepared by staff, describing the debate on
several of the sections.

Again, a hearing time for CSSSHB 540(Res) at the earliest possible
time w ill be very much appreciated.

My staff person, Landa Holtan, and | w ill be happy to meet with you
or any of your staff should you have questions or if you need
further information.

BH: Ih

cc: AIll Members - House Judiciary Committee w/attachment
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CS FOR SFONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 (O&G)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HUDSON, Navarre, G.Phillips, Taylor, Zawackl, Grussendorf, ClDavis, Carney,
Parnell, Foster, Baker, Choquette, Gonzales, Hanley, Leman, Martin, MAMilier, M\WMUler,, RPhillips, Sharp

A BILL
FOR AN ACT ENTITLED

"An Act limiting the liability of an oil spill response actioncontractor forrelease or
threatened release of a hazardous substance and for an actor omission thatis not
contrary to a state or national oil spill contingency plan or, notwithstanding the state or
national plan, that is notcontrary to anorder of an on-scene coordinator; repealing the
requirements that liability is not limited in an action for damages to personal property
not caused by oil and isonly limited if the act or omission occurs within 15 days after
the release of oil;repealing secs. 2, 5 7,10, and 12 of ch. 92, SLA 1991; and providing

for an effective date."

BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:

10* Section 1. AS 46.03.822(a) is amended to read:

11
12

(@) Notwithstanding any other provision or rule of law and subject only to the defenses

set out in (b) of this section* [AND] the exception set out in (i) of this secdon, and the

: 1 CSSSHB 540(0&G)
New Texz Underlir.ed (DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT WORK DRAFT

1 limitation on liability provided under AS 46.03.825. the following persons are strictly liable,
2 jointly and severally, for damages, for the costs of response, containment, removal, or remedial
3 action incurred by the state, amunicipality, or avillage, and for the additional costs of a function
4 or service, including administrative expenses for the incremental costs of providing the function
5 or service,that are incurred by the state, a municipality, or a village, and the costs of projects
6 or activities that are delayed or lost because of the efforts of the state, the municipality, or the
! village, resulting from an unpermitted release of a hazardous substance or, with respect to
8 response costs, the substantial threat of an unpermitted release of a hazaroous substance:

9 () the owner of, and the person having control over, the hazardous substance at
10 the time of the release or threatened release; this paragraph does not apply to aconsumer product
11 In consumer Use
12 (2) the owner and the operator of a vessel or facility, from which there is a
13 release, or a threatened release that causes the incurrence of response costs, of a hazardous
14 SUbstance;

15 (3) any personwho at the time of disposal of any hazardous substance owned or
16 operated any facility or vessel at which the hazardous substances were disposed of, from which

17 there is a release, or a threatened release that causes the incurrence of response costs, of a
18 hazardous substance;

19 (4) any person who by contract, agreement, or atherwise arranged for disposal or
20 treatment, or arranged with a transporter for transport for disposal or treatment, of hazarous

21 Substances owned or possessed by the person, other than domestic sewege, or by any other party
22 or entity, at any facility or vessel owned or operated by anather party or entity and containing

23 hazardous substances, from which there is a release, or a threatened release that causes the
24 incurrence of response costs, of a hazardous sulbstance;

25 (5) any person who accepts or accepted any hazaroous Substances, other than

26 refined ol, for transport to disposal or treatment facilities, vessels or sites selected by the person,

21 from which there is a release, or a threatened release that causes the incurrence of response 00s.

28 of a hazardous substance.

29 *Sec. 2 AS 46.03.825(1) is amended to read:

Rl (@) A person who is a response action contractor with respect to a release or threatened
3l release of oil [WHOSE ACT OR OMISSION IS NOT CONTRARY TO AN ORDER OF THE

CSSSHB 540(0&6) _ 2
New Text Underlined [DELETED TEXT BRACKETED]
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1 FEDERAL OR STATE ON-SCENE COORDINATOR] is nat civilly liable for injuries, costs,
2 damages, expenses, or other liability that results from the release or threatened release, or from
3 the response action contractor's act or omission in response to the release or threatened release,
4 unless the person bringing a claim against the response action contractor proves by a
5 preponderance of diie evidence that
6 (1) the response action contractor would have been liable for the initial release
7 or threatened release under AS 46.03.822 even if that contractor had not carried out a response
8 action;
9 (2) the response action contractor acted with gross negligence or intentional
10 misconduct; [OR]
1 (s) the act or omission of the response action contractor was contrary to an
12 order of the federal on-scene coordinator, or to the extent that the federal on-scene
13 coordinator has not otherwise ordered, to an order of the state on-scene coordinator: or
14 (4) the act or omission of the response action contractor
15 (A) was contrary in a material or substantial respect to the national
16 contingency plan prepared under 33 U.S.C. 1321(d), or to the extent that the national
17 contingency plan has not otherwise provided, to the state contingency plan prepared
18 under AS 46.04.200 or 46.04.210; and
19 (B) did not result from an order of the federal on-scene coordinator,
20 or to the extent that the federal on-scene coordinator has not otherwise ordered,
2 from an order of the state on-scene coordinator [THE RESPONSE ACTION
22 CONTRACTOR, WITHOUT APPROVAL BY THE FEDERAL OR STATE ON-SCENE
23 COORDINATOR, SUBSTANTIALLY DEVIATED FROM AN OIL SPILL
24 CONTINGENCY PLAN PREVIOUSLY APPROVED UNDER AS 46.04.030, AND THE
25 PLAN WAS EITHER PREPARED BY THAT CONTRACTOR FOR A PARTY
26 RESPONSIBLE FOR THE RELEASE UNDER AS 46.03.822 OR THAT CONTRACTOR
21 PREVIOUSLY AGREED TO COMPLY WITH THE TERMS OF THAT PLAN UNDER
28 A CONTRACT WITH PARTIES RESPONSIBLE FOR THE RELEASE UNDER
29 AS 46.03.822)
D *Sec. 3. AS 46.03.825(h) is amended to read:
kil (b) The limitation on liability contained in (a) of this section does not apply to

I CSSSHB 540(0&6G)
New 7>xr Unripr]irei (DELETE!) TEXT BRACKETED]
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1 [(1)] an action for personal injury or ceath |

2 . (&) AN ACTION FOR DAMAGES TO TANGIBLE PERSONAL PROPERTY
3 NOT CAUSED BY OIL; OR

4 (3) ANACT OR OMISSION THAT OCCURS MORE THAN 15DAYS AFTER
5 THE RELEASE].

6 % Sec 4 Sections 2, 5,7, 10, and 12 of ch. 92, SLA 1991, are repealed.

7 * Sec. 5 If this Act takes effect after June 30, 1992, sec. 4 of this Act is retroactive to June 30, 1992,
s * S&C 6. This Act takes effect immediately under AS 01.10.070(c).

CSSSHB 540(0&G) _ -4-
mey Tkxe 'Jrder! ined [DELETED TEXT BRACKETED)
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AMENDMENT

OFFERED IN TOE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO CSSSHB X0(8G

Pace 1 lire 7 alter "l

Insen “refating to the cluty of, and charges or financial ibility requirements related
tothat dty inoosedl by, the common operating agent for the holders and lessees of the night-di-
Way agreenent for the trans-Alaska pipeline ystem to control and contain oll dscharges;”

Pacp 4 dfter line 5
Insert anew bill section to reect
" S, 4 AS 460100is anernded by acking new sUsectiors to reect

( The common operating agert for the holcers and lessess of the ngnt-oi-way
ayeaert for the trars-Alak, pipeline shell imrediately contain and dean up a dscharge of
auck al trangoortsd by or dle to the goeration of the trars-Alaska pipeline Systemor de o
reletex] activties, inducing peration of atark vessel while berted a ananine terminel orwhile
traveling within tate waters to or froma narine temindl. - A crerge o firenoidl resporsihlity
recuirement inoosed by the conmron aperating agent for holokrs and lessees of the ngnt-of-vay
ayyearvent for tre trans-Aleska ipeline systeman atark vessdl traveling on anintrastate voyae
franamretermrﬂfortrﬁprocneofoa‘talnrgaﬁdem Up adischarce of quce all

mwofto%w?mil@mc Ltﬂlln&s Corrmg%lwmed frsder W

Review of a charge or firencial responsibility recuirenent S Susedtion ey
oocur & the recLest of a tark Vessel oaner, queretar, or lessee, or s alloned by te Alaska
Rublic Uilities Cormission

(n) The cepartrrernt mey waive an oil ciscrarge containent and dearup recuirerent
Imposedl unckr (8) or (g) of this section if

the cepertert cetemines, inconsultationwith the United Sites

or the United States Environnvental Protection Agengy, s gornate, thet contaiment or
deanp s technically nat feesile; or




(2) the cleanup or containment activities would result in greater environmental
damage than the discharge itself."

Renumber the following bill sections accordingly.
Page 4, line 7.

Delete "sec. 4"
Insert "sec. 5"
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES HUDSON, Navarre, GJPhillips, Taylor, Zawacki, Grussendorf, CDavis, Carney,
Parnell, Foster, Baker, Choguette, Gonzales, Hanley, Leman, Martin, MAJVliller, M.WMiller, RJPhillips, Sharp,
Ivan, MacLean

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to registration of an oil spill response action contractor; limiting the

2 liability of an oil spill response action contractor for release or threatened release of a

3

hazardous substance and for an act or omission that is consistent with a state or national

4 oil spill contingency plan or consistent with an order of an on-scene coordinator; amending
5 certain exceptions to limited liability applicable to an oil spill response action contractor;
6 repealing secs. 2, 5, 7, 10, and 12 of ch. 92 SLA 1991 and providing for an effective

;

8

ad
10
il
12
13

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 46.03.822(a) is amended to read:

" (3) Nofwithstanding any other provision or rule of law and subject only to the defenses
set out in(b) of this section’* [AND] the exception set out in (i) of this section, and the
limitation on liability provided under AS 46.03.825, the following persons are stricdy liable,

jointly and severally, for damages, for the costs of response, containment, removal, or remedial

_ -1- CSSSHB 540( )
New Tex: Underlined [DELETED TEXT BRACKETED]
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action incurred by the state, amunicipality, or avillage, andfor the additional costs of a function
or senvice, including administrative expenses for the incremental costs of providing the function
or service, that are incurred by the state, amunicipality, or a village, and the costs of projects
or activities that are delayed or lost hecause of the efforts of the state, the municipality, or the
village, resulting from an unpermitted release of a hazardous substance or, with respect to
response costs, the substantial threat of an unpermitted release of a hazardous substance;

(1) the owner of, and the person having control over, the hazardous Substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product

In consumer Use;
(2) the owner and the operator of a vessel or facility, from which there is a

release, or a threatened release that causes the incurrence of response costs, of a hazardous

substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a

hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, a any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accents or accepted any hazaroous Substances, other than
refined oil, for transport to disposal, or treatment facilities, vessels or sites selected by the person,
from which there is arelease, or athreatened release that causes the incurrence of response costs,
of ahazardous substance.

*Sec. 2 AS 46.03.825(a) is repealed and reenacted to read:

(@) A response action contractor who responds to arelease or threatened release of oil
is not civilly liable for removal costs or damages that result from an act or omission in the course
of providing care, assistance, or advice

(1) consistent with a contingency plan prepared under AS 46.04.200, 46.04.210,

-2.
Nsw Texc Underlined [DELETED TEXT BRACKETED]
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or 33 US.C. 1321(d); or
(2) s otherwise directed by the federal or state on-scenecoordinator
* Sec. 3. AS 46.03.825(p) is amencled to read:
(b) The limitation on liability contained in (a) of this section does not apply to
(1) anaction for personal injury or death; or
(2) @ response action contractor who
(A) would otherwise have heen liable for the release or threatened
release under AS 46.03.822;
(B) acts with gross negligence or intentional misconduct: or
(C)is not registered with the department under AS 46.04.035. and
who agrees in writing to be listed and who is listed &s a response action contractor
in a contingency plan approved under AS 46.04.030, that is being implemented to
respond to a release or threatened release of oil [AN ACTION FOR DAMAGES TO

TANGIBLE PERSONAL PROPERTY NOT CAUSED BY OIL; OR

(3) ANACT OR OMISSION TEAT OCCURS MORE THAN 15DAYS AFTER
THE RELEASE].
* Sec. 4. AS 46.04 is amended by adding a new section to read:

S 4604035  REGISTRATION OF OIL SPILL RESPONSE ACTION
CONTRACTORS, (a) A person may register with the department as an oil spill response action
contractor.  The department shall require a person registering s an ol spill response action
contractor under this section to verify the existence of resources, including personnel, equipment,
services, and a deployment plan as reguired of that contractor in any contingency plan approved
under AS 46.04.030 in which the contractor hes agreed to be listed.

(b) The oepartment shall develop and maintain a list of oil spill response action
contractors registered under this section. The department shall provide the list on request to
Interested persons.

(c) In this section, “oil" and "response action contractor" have the meanings given in
AS 46.03.826.

* Sec. 5. Sections 2, 5, 7, 10, and 12 of ch. 92, SLA 1991, are repealed.
* Sec.e. If this Act takes effect after June 30, 1y92, sec. 5 of this Act is retroactive to June 30, 1992,
* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

_ 3 CSSSHB 540( )
New Tex: Underlined [DELETED TEXT BRACKETED]



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3807 or 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500
M ail Stop 3101 Juneau, Alaska 99801-2101
MEMORANDUM February 20, 1992
SUBJECT: Response action contractors - (SSHB 540)
T0: Representative Bill Hudson
FROM: Michael F. Ford

Legislative Counsel

The following is a section by section analysis of SSHB 540;

Section 1 - Provides that an oil spill res?,onse action contractor whose act of
omission is not contrary to the state or national oil spill contingency plans, or if
contrary, IS not contrary to an order of the state cr federal on-sceng coordinator,
receives protection from certain civil liability.

Section 2 - Repeals two current exceptions to the limited liability provisions of
AS 46.03.82|5(af The first being an action for damages to personal property not

caused by oil, and the second being an action based onan act or omission that accurs
more than 15 days after the release of oll

Section 3 - Repeals the sunset provisions enacted in HB 196, that would repeal the
limited liability of response actions contractors.

Section 4 - Retroactive clause for section 3
Section 5 - Effective date.

MFF:gI
92-116.plm
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AN ACT

Uahia| cMlettny far leu or omuioat of anoil spill rerponae action connoor a

| aria liability on responsible parties for emtio tcu or omistions of ¢

montractor; vnendtny the definitiont of ‘response action* and ' response

" reumrf o a report by the Cibieru Ovrntjhi Council on Oil and

Oho 11ifW o Subninrci; providiny for the repeal on July 1.1992, of chanyes twit
by ihu Actmi pmtricf)] fur an cffectitrc dare.

* Sadinn L AS4KDJ22(a) it antended to read:
(i) Nawiotsaanclt{ any other provision or rile of law and stbject only to the defomit

teaout ia Ma this toecon and the exception ut out in|i) of this section, the following persons

are aricdy Mtc jointly and Kverelly, for damages (TO PERSONS OR PROPERTY,
WHETHB PUIUC OR PRIVATE. INCLUDING DAMAOCE TO THE NATURAL
RESOUtCB Of THE STATE OR A MUNICIPALITY.) and for the coca of resporue,
r-—s—— naoriLor remedial action tnovixed by the state or @ municipality. reiulong from
anunptranad rckaoe of a haurdoui lubataace or, with respaa to response coat, the subciuial

Lhvut af ar nsytretinai releajc of a hatardout sulbstance:

(1) theotner of. and the person ha<vin| control over, the hieardous tubuanct &

the hnterfonrekase or threatened release; (it pan|taph doea nut apply to a consumer produict

lac
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(2) the owner and the pperata of 4 vessel or facility, Iron) which their is t
irleesc, a 4 threatened rekare thei CAiues the taemrinc® of relpome costs, OF i heearcuus

(3) My penosi who i thelime of iStpoedl of rry haunlous tubstsire oAneda
Operated any feollity a vessel u which the heestioee whtirices wen disposedlof, from whicit
their is 4 relesic. or s threeed releese thet omm - te incvimoe of resporee oosts, of 4
heisschous stibium;

(<) My personwho by capita, tpcometu. a othewise smnjed fa dispossl or
treeuncrt, or amnjed with s tmuponer ot crampon (ct dispoui ar treatment, of hsurdoos
subsunccs owned or possessed by the person, other hun domestic sewsje. arhy uiy other psny
arcnoty, si sy fscility ur vessel aaned c aperstsd by snother psny ot enuty end containing
hsssrdous subsunccs, from which licit is s teiese a S threatened nessc thet causes the
incuntne of response costs, of 4 hazardous SUstane

(3) sny person who soocpu at ioarpted sy hsrsrdous Iubsuice. other then
refined oil. fa mnipot! todispose! a tresmoot fscshoes, vessels atsites miecsed by die person,
from which there is 4relcisr, at4 threatened release oul causes dlie incurrence of response 008U,
of s hesjroous substarce

*Sec x. AS 46.03.822(a) is repealed and reeracted B readt

(8) Norwithsunduf My other provisiona ntic of law andl subject only lo diie defenses
scl ot in () of this section and the escepaoo set amin (i) of this section, die follows!j persons
art strctly liable, joiotiy sod severally, fa dsimrs kepersonsa property, whether publk a
private inclucing damege to die natural resources*die statea a municipality, ind fa- die cosu
of response couainmoru. removal, ot ressodial sewn incurred by the suic or a municipality,
resuUinf from snunptnmnod release of t hirctrtnm subiunce o, with respect to respook cosu,
die substanlial tiveat of an unpermiacd refease of a haiardoua Substance

(1) the owner of. and the person hnvinf conool over, the haxirdout substance &
dlie lime of die release a threatened release; dm panfreph docs retapply to Sconsumer prockuct
in consumer use

(2) dlie owner sad cie operator af t vessel a facility, from which diere is @
release, a a dueaicrad retens:; thet causes the memenct of response cosu, of a hessrdous
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Tepter 2

subapnee

‘ (3) my person who as the urre of diiposal of my haiardoua substance owned or
Operated my facility or vetagl &t which the harardoua tulosuncei were dispoand of, froot which
there U a release, or a threatened reease thet causes the incurrence of reiponie com, of a
haiarcoua | uetiaa |

(4) any peron who by contract, agreerrent. or otherwise arranged for disposal or

treetment, or amasped with a transporter for transport for disposal or treatment, of hazardous

subranors owned or potacaeed by the person, other than domestic Senege, or by any ather petty
or cacsy, at my faciluy or vessel owned or operand by another party or entity and containing
hetattVha subuaeoo. rom Which there ia a release, or a thveatened release cial causes the
incurence of resporge cosu. of a hexardous Subtsance:

(3) say perron who acocpu or acospted any hazardous substances, other dun
refinedloil, far tntnspon todlisposal or oeauneni facaliocs, vessels or sites selected by the person,
fromwhich there is arelease. or a threatened release dial causes the incurrence of response cosu,
of s hazardous Ustance

* Sec. J. AS 46.03.422 is amended by acding a new sulbsection Us react

(1) tothis stetson, " damages” include darmage n persona.or Us pubdlic or private property,
chmege to the neturd resources of the state or a municipality, and damage caused hy acu or
onuunts of a respore action contractor far which the itsponsc action contractor is ot liable

urcer AS 4603.123 or 46.03.113,

*Sec. 6 AS4603423(a) is amended to readt

(a) A person who is a response acuen contractor with respect to a release or threatened
refeee of & haurdoua subiuget other llian oil whose rets or oraintons arc sot contrary toa
fesponse: plan or urder by n lute or federal agency having jurisdiction over the release or
Quusencd release s ros civilly liable for injuries, cocu. damege!, expenses; or other liabiliiy this
resuks boa the relesse or threatened releam unless the release or threatened release ia caused
by at act or omission of the response action contractor that is negligent or grouty negfigent or
censorial intentiondl misconduct.  To show negfigence by a response action convactor, a
Caimant aunt d@w cua theacu or omissions of the contractor under die response action contract
viere aa is acoorcance with generally aocepted professional standards and prectices a the time

v CSHh IXfFWI
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1 the rtsponec action aenteti vere
9 *Sech. AS46.03123(a) Is repcind
3 (8) Apersonwhoiaaret
4 release of a hazardous sLbtsance
5 orcler by atate or federal agency
6 civilly liabk for injuries, ooru, d
7 or threatened release nless the
| the reiponie action contractor |
9 misconduct. To show nogjigooc
0 acu or omiiuona of the contra
Il with generally acoepted profct
) served viere performed
13 *hve 6 AS4603423(g) u repet
1 (9) In dtia section. V
13 mitigation or cleanup of ¢ rcte
1 inclucing invesugadon, oalu
17 design and construction, renx
[| See. 7. AS46.03423(1) u gz
19 (9) Ittt section.

0 (1) resporee
21 dleanupof a haxarcous s
2 plan ceveloprment, Mepping
% equipment provision:

2 (2) " rcapons

7 fesponse acaon with respec

% into by a person with

i (A
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2 that provides for re
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cfcTpwin

die reiponie action aerhoei wen performed

o S«eJ. AS46.03.123(1) u repealed and reenaoed o reat

(t)A pereon who U  reiporue *roan conncter with rupee! lo «relcuc or threatened
rclcaac of i huardout whtunoc whoe* ten or omtniou ho not contnuy lo > reiponie plan or
ortkr by aante or federal agency heving jwirdictioii over the itleaae or threatened refeare > noi
civilly Utblc (or injunci, ooou, damegel. cxpauo, or o~«« liability thu reiuli from cie relcuc
or threatened relcue unku die relcuc or toreatontd rekue u caueed by hi aa or omnoon of
the rerporuc action ooenoor et It negiigent or (reedy negligent or coiuuuiici intonoonnl
miaconanct To (how negligence by a rerponac nodon connctor, a claiment mutt ihow dm the
Hti or ornmioni 1 die contractor under the rerpon”. aaion contract were not in acoordance
with (cnenJly accepted profeuionil itindardi and pncucet a the ume the reiponie acoon
lerncea were performed.

o Se 4. AS46.03.123(1) ia repealed and reenacsed to react

(j) In this lection, "reiponie action’ meant an action taken in connccoon with die
mitifeiion or cleanup of a relcagc or threatened rekaac of a huaidout lubttance other than oil,
includin| inveiugarion, evaluaooc, plan development. meppin and curvtymg. engineering,
cfeaign and conitrucdon, removal, and equifeneru primtion.

*Sac. 7. AS 46.03.123(() U repealed and reenected torea:

B> tha ante

(1) "retponte action* meana an action taken in connection with the mitigetion or
deanuo of ahaiardoua rubatanc* releuie or threatenedrekue, including inraagaiioci. evaluation,
plan developrment, mepping and lurveyug, engineering di(n and cotucruction. removal, and
equipment pro*non;

(2) *reiponie action comma’ nteim a wntea contract or agreement to provide
reiponie action with rupect to a reiesec or threatened rcteue of a haurtlout tubtiann, entered
tmo by a poreon wi

(A) the cepartment . .

(B) another ponon who keaentered into an agreement with the depertment
that provides for reiponie acuon ubjeo o the dcpanmem'i ovenight andcontral;

(O @ feckerd agency with juradtctton over the releam or threatened

C3B <N 4
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reletae; or

@

ID) Bator penon potentially liable for to relcage or threatened relcage

uncer Mac or fegerdl lew;
(3 'rapanattaw contractor* meant

(A) aytnoa who eaten too t reiporue action contract with reipact toa

rdcaac cr tommto rebate of a haurdoua ubitaece and who la camying out to
corwao. indudiaf * aoopcrace organiiatioa formed to mamma and lupply reiponie
euipent aad weeceeb thet c un Uio a reiponie actioa contract reining to a relcaae
or toeajcoad rekaare |ad

(1) apoeca who U retained or hired by and u under to control of a

penon doreribed ta (A) of *u- paragraph to provide -cmcci related to to reapecac

actioa catena.
* Sc L AS46.03 i emenceday nthag a new incoun to react

Sec. 44.03.£2). OH.SWJ.RESPONSE ACTION CONTRACTORS, (a) A penon who
Vraapea toa relcaze o threatened rehaac of oil whoec act or
otniiuoa u not coanay tommredo of to federal or uaic 0o-acee coordinator ia not civilly
liale for iejurica, com. litanpa. upcnact, or other liability thet reauiti front to relcase or

relccee or ihrevereC rekam, mekdl to penon bringing a claim agnail to rcipoaie actio*
contractor provet by a pet peacmare of to evidence tor

(1) to icifnt adica contractor would have been liable for to- initial relcaae
Cr threaioned relcae aackr AS4603172 even if thet contractor hadl not carried cue a reiponie

(2) to ropwe icaoo contractor acted with grow negligence or inienliooal

mitoonriurr, or

(3) to —y~~ mine contractor, without approval by to federal or date on-

¥

K"» coordiuwr, ivtrmdh' devived from an oil ipall comingency plan perviouily approved
Undkr AS 46.00U030. aacl to planw - either prepend by thet contractor for a party ropotuible
for to reheacmdar AS44*2220r tet coeeaoor previouily acyeed to comply with toicntu
of et pier tnekracom  whh panica raponiibk lor to releeic under AS 44.03522.

CHB IWV0

SESEEBRrRBRR=Borr Yo w s o

RSB=

WRRNRERREREBR

Chapear 2

(b) The limtationon.
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il ipitl mpotae action com:
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Oixi net gply io anail IP
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Chapter >2

(b) The fimitation on liability containedl in (g) of ftii teenon doct ot apply to

(1) aa acoon foe ptnonal injury o ceett

(2) an action for carrelea to tanyibk penont.Lproperty not eamed by oil; or

(3) anactor onunon tet occur! more than 1) daya after the relesac.

(cl If the liability of an il ipill reiponie action contractor it nce limitedl under (g) of ihia
section ur if the petnvitiona of (a) of Ihil xenon do not apply becatiic of (o) of Ihtt tecoon. the
il spill reiponie action contractor it nat civilly liable for injunct, cwu. damafca. eapenfca. or
other liability thet reiuita from the reiponie action contnctot'i act or omitiion with refpect to
a releaac or threatened relcage of oil Lieaa the aa or omitiion of the oil spill retpuuic acoon
contractor ti n-jlileol. potily netlijeai. or conetilutet intentionel mitcondua. Thil tubtecuon
duei nut apply to an oil ipill reiponie action contractor who would hve been liable for the
initial refcage or threatened relesec of oil under AS 46.01.122 even if thai contractor bed ot
Carrieo out a refpottae action.

(d] In Ihil tecron, “reiponie action’ meant an action taicn to retpond to >rekite or
threatened relcage of nil. includinj but not limited to mtojanon. clean up. or removal of areleaac
or threatened relcage of olL

*See. 0. AS 46.03.t24 it amenced by addinf new parapaphi to read:

@ “repreatinaniras” rent avntitn aotralJot gpeeneat bproace
reiponie kdoo With refpect to a relecec or threatened releaac of a haiaiduu itibtunoc entered
into by a pcnon with

(A tedgatrat | |

(B) mother ponon who hat entered into ut agreement with the depertrrent
thet provide! for reiponie action ubjea tothe depanmem'i ovenifht and control;

(C) I federal aportcy with junaditctton over the release or threatened
relcuc; or

(D) another ponon potentially liable for  the relcase or threatened releaac
undr uatc or fedenl law;

@ 'reipoue acm etrecka” meant

(A) >ponon whocmen intoa reiponie: action contract with retpea toi
releaac or threctened relcuc of ahaatdoui - substance and who iacamying out the

CSHI bé<n)
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. Chapaev »

m m  mauAng  cooperative organization formed to maintain aid tupply reiponie
cgrpmm ¥ BiKnili- that emeu imo a reiponie acoon contract reining lo  relcaae

or dvr.nemdickue;
(1) a penon who ii retained or hired try and ii- under ihe control of i
penoa ceicribed in (A) of ihil parigraph 10 provide Kmeu refaicd o the reiponec
acoon comvaccand
(O apcnon whoacu u a volunteer and ii engaged in areiponie acoon,
Repealer D +Seeli AS140342m 1403.823,16.03.24<111. and 14.03.124(13) are repealed.
9  *Sacl. KEPOKT. The Ciaicni Oventghi Council on Oil and Giher Haurdoua Subiuncei 1 Relting o porcri i
10 (AS 2120.600) ihall review4c enure subject of reiponie U a cortracux civil liability and the iuiui 5
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500
M ail Slop 3101 Juneau, Alaslca 99801-2101

MEMORANDUM April 23, 1992
SUBJECT: Sectional analysis (CSSSHB 540(RES))
TO: Representative Bill |/#7 7/ :

FROM: Michael F. Ford

Legislative Counsel

The following is a section by section analysis of CSSSHB 540(RES).

Section 1 - Limits the liability of the state for certain registration, approval, and
response activities related to 0il spills.

Section 2 - Provides that the limitation on liability provided to oil spill response
action contractors under AS 46.03.825 is an exception to the strict liability imposed
under AS 46.03.822

Section 3 - Provides that the actions of a response action contractor do not quall
as third party acts that would relieve liability Imposed under AS 46.03.822(b)?1)(B .

Section 4 - Amends the definition of "damages" to include the meaning given in
AS 46.03.824

Section 5 - Provides limited liability for a response action contractor who responds
to an oil spill and whose actions are consistent with a contingency plan or as
otherwise directed by the federal or state on-scene coordinator.

Section 6- Provides exceptions to the limited liability granted under AS 46.03.852(a).
Section 7 - Adds a definition of "primary response action contractor" and "registered".
Section 8 - Provides that a person liable under AS 46.03.822 may not use the defense
provided in_AS 46.03.8 2(b)&1)(B) for damages caused by a resgonse action

contractor. Provides that except as provided under subsection (g), AS46.03.825 does
not apply to the liability of & person other than a response action contractor.



Representative Bill Hudson
April 23, 1992
Page 2

Provides that aresponse action contractor who terminates a response action because
of the expiration of limited liability 1s not civilly liable.

Section 9 - Technical amendment.

Section 10 - Imposes an oil spill containment and cleanup duty on the comman
operating agent of the Trans Alaska Pipeline. Provides for waiver of the duty in

certain Cases.

Section 11 - Prohibits approval of a contingency plan that relies on an ol spill
response action contractor, unless the contractor is registered under AS 46.04.035.

Section 12 - Estahlishes a program. to register oil spill primary response action
contractors. Specifies certain regulations that must be adopted by the department.

Section 13 - Repeals certain sunset provision enacted by ch. 92, SLA 1991,
Section 14 - Transition Section.

Section 15 - Retroactive effective date for section 11

Section 16 - Applicability section.

Section 17 - Effective date.

Section 18 - Effective date.

MFF:EI
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Oil Reform
Alliance

H.B. 540 Proposed Amendments
5/1/92

Section 2. AS 46.03.822(a) is amended to read:

(6) a response action contractor who is registered with the
dfiM Xtinent under AS 46.04.035 and who fails to respond to a
release or threatened release of oil that the response action
contractor was required to respond to under the contingency plan;
this paragraph does not apply to a response action contractor if
the failure to respond to a release or threatened release of oil
results from a prior and on-aoing response under another
contingency plan approved under AS 46.04.030 in which the response
action contractor has the duty to respond and a significant

portion-.of.the response...action contractor's assets are tied up.

V) AncliorRn, Alnskn 00&01 « (007) 277-3021
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Oil Reform
Alliance

H.B. 540 Proposed Amendments
5/1/92

Add a new Section 4 and renumber other sections.

Section 4. AS 46.03.822(h) is amended by adding new language at

end of the subsection to read:

AS.46.03.822(h): "The immunity granted under this section shall
attach without lim itation to the response efforts of:

(A) a person who acts as a volunteer and is engaged in
a response action under the direction of the federal or state on-
scene coordinator; and

(B) a vessel of opportunity engaged in a response
action wunder the direction of the federal or state on-scene

coordinator.

5QAV Ardiomoc, Ardon (0L « (Q07)
N Rrvietl Royr



H.B. 540 Proposed Amendments
5/1/92

Section 5. AS 46.03.825 is repealed.

V) AnchornRc, Alnsltn DOGOI « (007) Z7-(nfi2L
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H.B. 540 Proposed Amendments
5/1/92

Sec.1Q. AS 46.04.020 is amended by adding new subsections to read:

(@0 (1) In addition to its existing obligations under state and
federal law and the provisions of the state and federal Trans
Alaska Pipeline System right-of-way agreements, the common
operating agent for the holders and lessees of the right-of-way
agreement for the trans-Alaska pipeline shall immediately [PROVIDE
FOR THE INITIAL CONTAINVENT] contain and clean up [OF] a discharge
of crude oil transported by or due to the operation of the trans-
Alaska pipeline system or due to related activities, including
operation of a tank vessel while berthed at a marine terminal or
while traveling [WTHIN 72 TANKER LANE MILES] to or from a marine
terminal located within the state if the discharge occurs within
&tate wafers.....ox | f-.the_s.tfl.tg Q.f f.&deralL_o.n"3i%iie_jcQcu”lnatpr_ha5
reasonable cause to believe that state waters will be impacted bv
tlie.-discharge

(@ (2) Acharge or financial responsibility requirement imposed
by the common operating agent for holders and lessees of the
right-of-way agreement for the trans-Alaska pipeline system on a
tank vessel traveling on an intra-state voyage from a marine
terminal for the purpose of containing and cleaning up a discharge
of crude oil is subject to review by the Alaska Public U tilities
Commission under AS 42.05.361 - 42.05.441. Review of a charge or
financial responsibility requirement allowed under this subsection
may occur at the request of a tank vessel owr.er, operator, or

lessee, or as allowed by the Alaska Public U tilities Commission.

These two provisions are separated in order to remove
concerns about the severability of the APUC requirement from
Aleyska's duty to respond which may be challenged.

5A\) <V*  Anchorntfc, AlnsUn 00501  (007) 27°1-302
A/eRnjrim hipfr



Oil Reform
Alliance

H.B. 540 Prop Amendments

osed
5/1/92

Add another "Alyeska" amendment
Add a new Section 11 and renumber the remaining sections.

Section 13. Amend AS 46.04.030(a) to add in a new sentence of text
at the end of the existing text as follows:

The Qil-.discharga_pr.ey-en.tion and continggnecv ..plan submitted for
.the .trans-:Alaska.-P,Ipelin.e _svstem terminal facility shall include
pr.QYlsi.Qns. for an_pi.l dis.charQe_.from a tank vessel while berthed
at™-the t.erminal...facility or while traveling to or from a marine
terminal |Qcated _within the state if the discharge occurs within
state waters, Qr._if ..the state or federal .on-scene, .coordinator has
reasQnakle-cause to believe that state waters will be impacted by

.the.flischarge.

Si<dw w AncliornRc, Alnsltn 00501  (007) 274-3521
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Oil Reform

Alliance

H.B. 540 Proposed Amendments
5/1/192

Section 12. AS 46.04 is amended by adding a new section to read:

Section 46.04.035(a). REGISTRATION OF OIL SPILL RESPONSE ACTION
CONTRACTORS. (a) A response action contractor listed in an o il
spill contingency plan approved under AS 46.04.030 and whose
services are deemed necessary by the department for the approval
of the contingency oplan may apply to the department for
registration as an oil spill response action contractor if the
response action contractor:

(1) agrees in writing to be subject to the direction of the
federal or state on-scene coordinator during implementation of the
contingency plan under which the contractor is listed; and

(2) agrees in writing to respond under the direction of and
reimbursement by the federal or state on-scene coordinator to
spills in which the responsible party is unknown or insolvent
unless the response action contractor is already engaged in a
response to a prior release or threatened release and a
significant portion of the response action contractor's assets are
tied up.

The department shall adopt regulations governing the regis-
tration and approval of oil spill response action contractors
listed in oil spill contingency plans approved under AS 46.04.030
and whose services are deemed necessary by the department for the

approval of the contingency plans.

51~ V) Anchorngc, Alnskn 00501 < (007) 27-1-3021
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H.B. 540 Proposed Amendments
5/1/92

Section 12. AS 46.04.035 (g) is amended to read:
Section 46.04.035(g) In this section,

(1) "oil" has the meaning given in AS 46.03.826;

(2) "response action™ means an action taken .tQ._r.espond.-to _a
z™lease .Qr-.thr.eatened.. releaae...Q.f oil, including but not lim ited to
mitigation, <clean wuwp. or removal or__a release or threatened
release of oil:

(3) "response action contractor”™ has the meaning given in AS

46.03.826 (11).

Add a New section
Amend AS 46.03.826(11) to read:
“response action contractor”™ means
(A) a person who voluntarily enters into a response
action contact under AS 46.04.030 with respect to a release or
threatened release of oil and who is carrying out the contract,
including a cooperative organization formed to maintain and supply
response equipment and materials that enters into a response
action contract under AS 46.04.030 relating to a release or
threatened release of oil; or
(B) a person who is retained or hired by and is under
the control of a person described in (A) of this paragraph to

provide services related to the response action contract.

V) Ancliornjjc, Alnskn 1)0501 < (007) 274-3021
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A BRIEFING PAPER ON

RESPONSE CONTRACTOR IMMUNITY (HB 540) & RELATED ISSUES

by Riki Ott

s?onse contractor immunity is no_longier an issue which, as in
91, can be considered in and of itself as HB 540 attem_i)ts to do.
e Citizens' Oversight Council ("Council") regort on oil spill
sponse contractors to the legislature in 199 ogened everyone's
ez/es to all the issues at stake over |mm_un|t¥. The following
attempts to identify, clarify and summarize these issues for those
of you who do not have time ‘to read the Council's excellent 133-

page report.

Re
19
Th
re

ISSU-g; Legislative History of Response Contractor

Last year, the legislature passed HB 196 which limited liabilit
for response contractors for the first 15 days of a cleanup, he
new law was effective for one year. The primary advocate Il
UDIC tor HB 196 was Tesoro, the primary advocate IN private was

lyeska: in seeking to reduce its own exposure to spill cleanup

liability, Algeska_requ”ed a $1 billion direct action bond from

Tesoro. The big oil companies loading in Valdez (Exxon, Arco, BP,
and Amerada Hess) could pledge their assets, however the bond was
more than Tesoro was worth and the requirement threatened to put

the small independent out of business.

Faced with going out of business, or at a minimum a lawsuit with
Alyeska, Tesoro asked the legislature to limit liability so
Alyeska would reduce the bonding requweme.nt._ HB 196 was commonly
known as the "Blackmail Bill." “while public interest groups
|nc|ud|n% the Oil Reform Alliance lobbied against HB 196 on the
grounds that reducing the state's I|ab|||tY standard was had
public policy, the legislature felt compelled to do SOMEtNING for
Tesoro. The Ieglslature. passed a compromise bill that limited
liability for 15 days with a one year sunset clause and requested
Ithelcloutncn to look into all the issues and report back to the
egislature.

This ﬁear Tesoro is again taking a lead advocacy role (with
Alges a and its owner companies not far behind the sceneslI for H'
540 which seeks to set the state's liability standard much lower

5\ V) Ancleriil'c, Alnslin 1))G0L * (007) 277-3021
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ORA page 2

t-han the federal standard under the Oil Pollution Act of 1990
(OPA90?. As many of you recall, Oil Reform Alliance member groups
actively (and successfully) lobbied to preserve the right of
states to set stricter standards than the federal ?ove{nment .
during the passage of OPA90. The oil industry lost this battle in
Congress and has now lobbied in every coastal state to achieve
"gon3|stencK with the federal legislation." Unfortunately,
nineteen other coastal states have caved in to the oil industry's
lobby and have provided immunity--with some noteworthﬁI
stipulations--for response contractors (p. 53-56). ( ote; all
citations are pages from the Council's report mentioned above.)

issue: Negligence versus Gross Negligence

The basic negligence standard in law holds response contractors to
a "duty to exercise reasonahble care so as not to cause injury to
another through the contractor's own actions. [f the contractor
does not exercise the level of reasonable care that a reasonable
person would under the circumstances, and if the contractor's
actions cause foreseeable injury, the contractor is liable for the
damages it causes" (p. 24-25.)

HB 196 reduced the liability standard from "basic" to "gross"
negligence for response contractors for the first 15 days of a
cleanup; HB 540 would reduce it to gross negligence, Perlod. The
Council recommended a liability standard of gross negligence ONLY
if a complete package for |m$jOV|ng response was adopted including
their other recommendations discussed below (Rec. #1, p. 8).

Issue: Compensation for Damages

It is misleading for proponents of HB 540 to imply that the
spiller will always be held liable for the contractor's negligent
actions. In many instances, such as an act of God, war or simple
negligence by the State of Alaska or the U.S. government, the
liability of spill cleanup and compensation for acts of negligence
by response contractors has been shifted to the public. Further,
in the case of an orphan spill or an insolvent spiller, extending
immunity to contractors will most likely result in private parties
being unable to recover damages for harms caused by the
contractors (p. 47).

the spiller and the
e" for damages caused
ing only the spiller

damages from response

Under Alaska law pre-dating passage of
response contractor were held "10|nt|%
by the response contractor. HB 540, by
liable, leaves the public nowhere to go
contractors in the cases mentioned abov

HB 196
liabl

hold
for
e.

But the issue here is not simply a matter of compensating the
public for deimages. It is obvious the public doesn't care who
pays for damages. It is vastly more important to prevent
additional damages to natural resources from happening in the
first place from no or poor response.
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Removing the threat of liability provided by the basic negligence
standard eliminates the strongest motivation for contractors to
exercise reasonable care, that is, there will be no incentive for
the contractor to take the precautions and the care that it
normally would.

The Council recognized this problem and recommended that a
certification program containing "minimum professional st%ndards"
for response contractors be implemented IN COHJUHCUOH With the

reduced liability standard (Rec. # 3, p. 9). "The Counci

expressed concern that if liability limits were granted
without a corresponding certification program, damages to
natural resources could increase (p. 10).

Issue: A Guaranteed Response

There is a problem with existing law in that the state currently
has no way to order a contractor to respond to a spill. The law
mandates contlnqency (c-) plan holders to respond and be subject
to all orders of the state or federal on-scene coordinator.
However, c-plan holders have become increasingly reliant upon
response contractors to conduct the actual response. There is no
way under the state's current approval process for c-plans to
ensure that the contractors listed in the plans will actually

respond.

Proponents of HB 540 argue that granting “immunity" (i.e., gross
negligence) will ensure a "bold and decisive" response, because
contractors, freed of worries from fliability risks, y/ill rush to
respond to spills. Interestingly, several service contractors
have testified this year that they will not respond unless they
have immunity (gross negligence), yet DEC is approving c-plans
which list these very same contractors as the responders. HB 540
does not set up a mechanism to clearly mandate in law that

contractors listed in c-plans will indeed respond and will be
subject to all orders of the on-scene coordinator. (HB 540 has
been nicknamed the "Field of Dreams Bill": give them immunity and

they will come.)

The Council recommended that the certification process include
requirements for (1) a_quaranteed response (duty to perform)
including to orphan 3£| ls, and (2) language that subjects
contractors to all orders of the on-scene coordinator (Rec. #2,
#5, #6, p. 8-10).

lag.u.e.; Alternative HaV3_t0 Provide Immunity in Special
Cases

f
The Council argues that providing immunity to contractors and
requiring a response (as opposed to just requiring a resgonse) IS
thew?nly “fair" way to get contractors to respond to orphan
spills.
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There is an alternative approach not discussed in the Council
report. The state could offer its responder immunity to a
contractor it orders to cleanup a spill. For instance, the Coast
Guard granted immunity to CISPRI when it ordered the contractor to
respond to the Shumagin Islands barge spill cleanup.

Under existing law, if the spiller is unknown or not responding,
the state assumes control of the cleanup and reimburses the
contractors for reasonable expenses. However, also under existing
law, the State of Alaska has immunity as a response contractor for
itself, municipalities and villages. By providing case-specific
indemnification through the state, ||ab|||t|¥ relief would not have
to be granted to all contractors as under HB 540.

This alternative approach would also gain immunity for the coastal
community cooperative concept sponsored by the Regional Citizens'
Advisory Council. The RCAC has requested funding for the co-op
from the state's 470 Fund. It is possible that, should this be
the fundln([]. source, the coastal co-op would receive immunity as a
state-sanctioned contractor. (A letter requesting clarification
on this point has been sent to the RCAC)

i £3-ue; Certifi.cation of Response Contractors

Proponents of HB 540 ignore the Council's recommendations and
instead argue that the certification process should be left up to
the Coast Guard who is in the midst of a negotiated rulemaking
(reg neg) process to develop regulations for OPA90, including the
certification issue.

The Oil Reform Alliance fought long and hard for Alaska's own
contingency plan system (HB 557 in 1990). We need our own
certification system to insure implementation of our own c-olan
system. So far, the only peopxe who advocate the Coast Guard
position seem to be HB 540 sponsor (Hudson) and the oil industry
including their service contractors.

The Regional Citizens' Advisory Council, which is participating
actively in the Coast Guard reg neg process, reports the process
Is extremely biased in the oil industry's favour and strongly
urges the state to develop its own certification process.

| saue., Categories of Response Contractors

HB 540 treats all response contractors equally and so distributes
iImmunity (gross negligence) equally to all parties.

The Council, however, went to great lengths in its report to
distinguish among types of response contractors such as
volunteers, "paid volunteers" (like fllshermeng, service
contractors (VECO), industry coo1pe_rat|v.es_ (CISPRI), and lastly,
industry operations (Alyeska). his distinction is important when
maklnﬁ;_arg_uments.whlch ypes of contractors should, or shouldn't,
have Tiability limits.
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These five types of contractors fall into two catePpries:.primary
and secondary. The primary contractors are those listed in
contingency plans ana who, therefore, are providing assurance to
the state that they will respond. Primary contractors include
only service contractors and industry cooperatives: these were
the onlv types of contractors covered bv the, .recommendations in
the Council's report.

In a similar attempt to distinquish among types of contractors and
their corresponding liability Timits, "response contractor" was
defined in California regulation as people who are regularl% .
involved in oil spill cleanup; i.e., primary contractors, his
eliminated liability concerns of fishermen and volunteers
Immunity for the latter two groups is covered by private .
contractual agreement and good Samaritan laws, respectively, in
much the same way these groups were covered in Alaska prior to
enactment of HB 196. (Under good Samaritan law in Alaska, "a
person who responds at the request of the government to a declared
emergency is immune from strict liability and negligence" p. 46)

n
he
ef

Strong arguments can be made that response contractors who are in
the business of oil spill cleanup like service contractors and
industry cooperatives should be held re5ﬁ0n5|ble for their actions
(basic negligence). It is unfortunate that proponents of H3 540
have tried to drag in all classes of potential contractors, such
as volunteers, fishermen and even Alyeska, to argue the need for
this bill when these classes are cohered adequately by other laws.

issue: Alveska's Spill Response Operations

Although the case for volunteers and fishermen was discussed
earlier, Alyeska is another issue entirely. The Council found
Alyeska is bound by federal lav; (Trans-Alaska Pipeline
Authorization Act) to respond to pollution caused by TAPS
operations including tankers (Sec. V.D., VII. D., p. 48-49) and
that Congress was clearly looking for a single entity to oversee
pollution control. Since the Exxon Valdez spill, Alyeska is now
claiming to be a "volunteer" responder to TAPS tanker spills and
Alyeska has required individual contingency plans from nearly 30
companies.

Both of these actions by Alyeska compound matters for the state.
Instead of one responder to tanker spills, there are dozens with
dozens of contingency plans and multiple spill drills. Alyeska
has created a management nightmare (p. 24). Further, the state is
paylnE a 25% share of response costs with no legal assurance that
Alyeska will respond to a TAPS tanker 3P|I| in Alaska waters
33). This is bad business. The Council recommended that state
legislation should mirror federal legislation in terms of requir-
ing Alyeska to respond to all TAPS o1l spills (Rec. #7 p. 11).

It is not clear whether the Council recommends immunizing Alyeska
or not. We believe, arguably, that it does not because the
Council states "that Alyeska has a duty to respond to and abate
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pollution relating to the operation of the TAPS and, therefore, s
not a response action contractor at alll (emphasis added p. 31).
The Council recommends immunity (gross negligence) for response
action contractors only'(p. 8).

The Prince William Sound RCAC Legislative Committee seems to have
interpreted that the Council does recommend immunizing Alyeska
though, because the committee stated tentatively that "it would
seem grossly premature to immunize Alyeska from liability as a
response action contractor unless and until adequate legal
assurances exist to protect the Sound and its residents from
another Exxon Valdez" (p. 126). The RCAC is expected to take a
formal position on response contractor immunity issues at the
board meeting on March 19-21,

The more pressing concern, however, for both the RCAC and the
Council is the issue of Alyeska as a "volunteer" responder to TAPS
tanker spills. Both are clearly of the opinion that Alyeska has a
dutg to respond and that this should be reflected in state law,

HB 540 makes no attempt to clarify the "volunteer" response issue.

For the time being, the ORA is resisting immunization for Alyeska
under an?/ legislative scenario out of concern that immunizing
Alyeska from damages as response contractors may insulate Alyeska,
its pipeline owner companies and, in turn, their owners, from
tanker oil spill cleanup responsibilities (p. 49).

Issue; Tesoro's Bonding- Requirement

Unfortunately, HB 540 does not solve the problem of Tesoro's
bonding requirement. After the Bassage of HB 196 last session,
AI){lesk_a increased Tesoro's bond by 20% to $1.2 billion instead of
relieving Tesoro of the §1 billion requirement as legislators had
hoped. (Alyeska did allow Tesoro to meet the bond through an
insurance combination instead of direct action which did provide

marginal relief.)
ing requirement b
] _ : a os%s W%ich shouldybe
subject to review by either (Federal Energy Regulatory
commission) (p. 51) or, as we found by further investigation, APUC
n) a

. U
(Alaska Public Utilities Commission) as being reasonahly necessary
and nondiscriminatory.

The Council, however, found that the bond
Alyeska falls in the categor&Egét riff (|:

mple request for such a review from the
Bolve this critical issue for Tesoro as an

In other words, a si
Legislature could re
alternative to HB 54

[-BSUe.;  Maximum Coastal Protection

The really major problem with HB 540 is that it ?ives response
contractors immunity with nothing in return for the public. The
Council recommended achieving maximum coastal protection for
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Alaska in "trade" for immunity (Rec. itd p.9) similar to the
achievements in California.

In California, the promise of imrnunn¥ in return for maximum
coastal protection convinced the small private response
contractors to work with the large co-ops; the four major cleanup
co-ops to expand their scope of coverage; the co-ops to 5|%n
mutual aid agreements with each other and contracts with the
state, the oIl shippers to change some shipping routes to reduce
the risk of spills in areas which do not have adequate levels of
response cafabllny; and the oil industry to adequately fund the
co-ops (p. 103).

This creative and cooperative atmosphere in California sharply
contrasts with the hostile working relations among contractors in
Alaska. Alyeska has attempted to essentially blackmail Tesoro by
an unreasonahle bonding requirement; Tesoro funds over 50% of
CISPRI, but not all operators in Cook Inlet are members of CISPRI
because some "feel it is not in their best interest to join

CISPRI"™ (pg. 99); CISPRI "pledged a $1 million fund for orphan
spills" that could presumably include spills from non-members, but
Tesoro has reservations about responding to orphan spills because
of rick of litigation over damages... Further, large reglons of our
coastline remain at risk from spills like Southeast and Unimak
Pass. The oil industry, including contractors, should be
encouraged to look beyond their own region of operation and work
together with the state and public to address these areas.

As the ORA has repeatedly testified, the public interest groups
and volunteer responders from California endorsed the concept of
immunity for contractors ONLY as a tra le for maximum coastal
protection. (A letter to this effect is being prepared by the
California legislator who spearheaded the California bill as
proponents of HB 540 repeatedly fail to make this distinction).

Also, significantly, at present, "liability immunity has not vet
been granted to anv response contractor in California" because "
one gets immunity until they all work together to give the state
maximum achievable protection" (emphasis added pg. 91, 103)
Further, the California immunity is only for 60 ags, with a
possible extension of 30 more days as opposed to HB 540 which does
not put a time limit on the immunity.

no

And the really remarkable thin? is that California achieved all
this without an 1L million gallon spill. Alaska deserves at least

the same.



.RefQrm._Alliance®"s Recommendationa

1L ResBonse contractor immunity is no longer an issue which
should be considered separately from other inter-related issues:
HB 540 is not a realistic approach to improving response and
solving issues addressed in the Citizens' Oversight Counci

("Council") report,

EITHER

2) Draft new legislation that includes, as a package, all the
Councills.recommendations EXCEPT immunity for response
contractors. Note: The Cook Inlet RCAC voted to oppose HB 540
let HB 196 sunset and pass away, and endorse a liability standard
of simple negllgence except for vessels of oPp0jtun|ty which do
not have contractual indemnification, for a limited time only.

OR

3)  Adopt the Council's recommendations as a legislative package
as follows:

~a) certification for maximum coastal protection must be
achieved prior to immunity being granted as per California

b) a time limit is put on the imrnunnY as per California (as
opposed to unlimited immunity as the Council recommends)

_ c) a STATE certification process must be in place and
implemented prior to immunity being granted, and

d) Alyeska is not granted immunity as a responder
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Amendments to H.R. 776

As Ordered to be Reported by the
Committee on Interior and Insular Affairs

The amendments (stated in terms of the bill as re-
ported by the Committee on Energy and Commerce) are

as follows:

Page 2, after line 2, insert the following:

1 PART 1—COMPREHENSIVE
2 NATIONAL ENERGY POLICY ACT

Strike titles VH7 VIII, 1X, X, XI, XUI, and XIX

(and conform the table of contents accordingly).
At the end of the hill, add the following:

3 PART 2—ENERGY DEVELOP-
4 MENT AND ENVIRONMENTAL
3) PROTECTION ACT

6 SEC. 2001 SHORT TITLE; TABLE OF CONTENTS.

7 (@ Short Title—This part may be cited as the
8 “Energy Development and Environmental Protection
9 Act”.

10 (b) Table of Contents.—

Al 14,1007, (1335 pm)

iUl



[ROUYy2 U547

G2U2 225 DX IMR CM'E ALASKA

F:\MPBMNTERIOE\ENERGY.007 HL.C.

1
2
3
4
5
6
7
8
9

10
1"
12
13
14
15
16
17
18
19
20

21
22
23
24
25
26

103
SEC. 2702. ALASKA. OCS SUBSISTENCE REVIEW.

The Outer Continental Shelf Lands Act (43 U.S.C.
1301 et seq.), as amended by section 2701 of this Act,
Is further amended by adding at the end thereof the fol-
lowing:

“Sec. .32. Alaska OCS Subgistence Review.—
Prior to issuing any five-year program under section 18
of this Act, conducting any lease sale, or approving any
plan or permit for exploration, development, or production
activities in the Alaska region authorized by this Act, the
Secretary shall comply with section 810 of the Alaska Na-
tional Interest Lands Conservation Act (16 U.S.C;. 3120).
In addition to other' requirements, at the lease sale stage
the Secretary shall fully consider the effects of exploration,
development, and production upon subsistence uses.”.

Subtitle B—Trans-Alaska Pipeline
SEC. 2711. RESPONSIBILITY OF RIGHT-OF-WAY HOLDER

Title IT of the Trans-Alaska Pipeline Authorization

Act (43 US.C. 1651 et seq.) is amended by adding at

the end thereof the following:

“responsibility of right-of-way holder

“Sec. 208. In addition to the existing duties to re-
spond to, contain, and clean up oail spills within the State
of Alaska, including Prince William Sound, under section
204(b) of this Act and other laws and requirements, the

holder of the right-of-way shall file an Oil Spill Contin-

Aprin, 1952 (1235 pm)
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gency Plan for Prince 'William Sound with the Secretary
of the Interior and other appropriate authorities.”.
SEC, 2712. EXXON VALDEZ SETTLEMENT FUND LAND AC-
QUISMON.

Title 11 of the Trans-Alaska Pipeline Authorization
Act (43 U.S.C. 1651 et seq.), as amended by section 2711
of this Act, is amended by adding at the end thereof the
following:

“PUBLIC LAND ACQUISITION

“Sec. 209. Notwithstanding any other provision of
Iavx, no less than 80 percent of any amounts received by
the United States pursuant to section 207 of Public Law
102-229 shall be utilized to acquire land and conservation
easements, including timber rights, within the Chugach
National Forest in the Prince William Sound region and
in other Gulf of Alaska areas, including Kenai Fiords Na-
tional Park, Afognak Island, and Kodiak National Wildlife
Refuge.”.

SEC, 2713. SUBSISTENCE CLAIMS AGAINST TRANS-ALASKA
PIPELINE LIABILITY FUND.

Section 204(c)(13) of the Trans-Alaska Pipeline Au»
thorization Act (43 U.S.C. 1653(c)(13)) is amended—

(1) by striking out “and” at the end of sub-

paragraph (A);

April 14,1992 (12:35 p.m)
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Section 711 Responsibility of the Right-of-Way Holder

This amendment requires that an Oil Spill Contingency Plan
be filed with the Secretary of Interior in order to comply with
existing law which requires that Alyeska Pipeline Service
Company, as designated agent for the seven oil companies which
possess the pipeline right-of-way, respond to and clean up TAPS
related oil spills in Prince William Sound and elsewhere in
Alaska. Three years after the Exxon Valdez disaster, Alyeska has
adopted a revisionist position that it is merely a "voluntaryl
spill response contractor, thus providing no legal assurance that
the entity with the most response equipment has a duty to or will
in fact respond to oil spills. The amendment is consistent with
the Justice Department and the State of Alaska®s view of TAPS.

Section 204 (b) of the 1973 TAPS Act, as amended by section
8101 of the Oil Pollution Act of 1990 (P.L. 101-380):

"1f any area in the State of Alaska within or without the right-
of-way or permit area granted under the title is polluted by any
activities related to the Trans-Alaska Pipeline System, including
operation of the terminal, conducted by or on behalf of the
holder to whom such right-of-way or permit was granted, and such
pollution damages or threatens to damage aquatic life, wildlife,
or public or private property, the control and total removal of
the pollutant shall be at the expense of such holder, including
any administrative and other costs incurred by the Secretary or
any other Federal or state officer or agency. Upon failure of
such holder to adequately control and remove such pollutant, the
Secretary, 1in cooperation with other Federal, State, or local
agencies, or in cooperation with such holder, or both, shall have
the right to accomplish the control and removal at the expense of
such holder."

This statutory duty is mirrored in provisions of the U.S.
Department of the Interior Agreement and Grant of Right-of-Way
for Trans-Alaska Pipeline with the holders.

Alyeska®™s current position is that it is merely a "voluntary
response contractor™ with no statutory obligation to respond to
spills once oil 1is loaded on tankers at Valdez. In addition,
Alyeska has requested that the Coast Guard establish proce.edures
to "reimburse™ them if they do voluntarily choose to respond.
Alyeska™s position 1is inconsistent with the TAPS Act, with OPA
1990, with the federal and state of Alaska right-of-way
agreements, and with previously approved Alyeska contingency
plans. In Alyeska®s current position as a volunteer response
action contractor, it no longer formally submits a Prince William
Sound contingency plan for approval with Alyeska as the
contingency plan holder. Today, as distinct from years prior to
the Exxon Valdez spill, tanker owners or operators, rather than
Alyeska, submit contingency plans relying upon Alyeska as the
principal response action contractor to direct the field response
for the first 72 hours.



