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R E : HB 509 (L & C ), "A n A c t  a d o p t in g  t h e  U n if o r m  C u s t o d i a l
T r u s t  A c t . 11

I  w o u ld  v e r y  m uch a p p r e c ia t e  y o u r  s u p p o r t  f o r  HB 509 (L & C ).

HB 509 (L&C) a d o p ts  t h e  U n if o r m  C u s t o d i a l  T r u s t  A c t ,  (U C T A ). 
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e s t a b l i s h  a t r u s t .  T h e  UCTA a l s o  a l lo w s  p r o v i s i o n  f o r  t h e  
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

1907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street. Suite 500
Mail Slop 3101 Juneau, Alaska 99801-2101

D IV I S IO N  O F  L E G A L  S E R V I C E S

M E M O R A N D U M  February 27, 1992

SUBJECT: Bill adopting the Uniform Custodial Trust Act (HB 509)

TO: Representative Max Gruenberg
Attn: Mark

FROM: Theresa L. Bannister d t>
Legislative Counsel

This is a revised memo to accompany HB 509, the bill that you requested to adopt 
the Uniform Custodial Trust Act in Alaska, and replaces my memo of February 14, 
1992.

The bill tracks the uniform language very closely and only diverges when necessary 
to put the language in our legislative style or to clarify a provision. In addition to 
other very technical changes, the comments that follow indicate some of the 
modifications.

1. In various places, "an", "a", or no word was substituted for "any", where "any" did 
not appear to be meaningful, and "under" was substituted for "pursuant to" when 
referring to statutes.

2. In AS 13.60.010(a), the comma after beneficiary was removed and an "and" 
inserted after "transferor,".

3. In AS 13.60.040, $10,000 was used at your request as per the Virginia statute.

4. In AS 13.60.050(a), "considered" was substituted for "deemed", "married couple" 
was substituted for "husband and wife" and the bracketed language was deleted at 
your request.

5. In AS 13.60.060(d), "so" was removed from in front of "identified" and "identifying" 
and "as required by this subsection" was included in two spots.

6. In AS 13.60.090(b), "by relying" was substituted for "in reliance", and the 
subsection was broken out.



7. In AS 13.60.120(c), the Virginia version was used per your request, and in 
AS 13.60.120(b), the language was adjusted to clarify the paragraph and conform to 
our drafting style.

8 . In AS 13.60.140(a), (a) was broken out into (a) and (b) and a reference to (a) was 
included in (b); this was to make the subsection conform to our drafting style.

9. In AS 13.60.140(d), "previous" was substituted for "predecessor."

10. In AS 13.60.150(a)(1), a comma was added after "matter", and the language was 
slightly rewritten to make it clearer.

11. In AS 13.60.150(c), the language was adjusted to clarify the subsection.

12. In AS 13.60.170(a)(2), "from this date" was substituted for "henceforth."

13. In AS 13.60.170(b), "transferor of the property" was substituted for "owner" (this 
is the Virginia addition you requested).

14. L: AS 13.60.170(c)(2), "set out" was substituted for "prescribed."

If you would like more information on the above, please advise.

TLB:pl
92-139.plm

Representative Max Gruenberg
February 27, 1992
Page 2



U N IF O R M  C U STO D IA L TR U S T ACT
Table o f Jurisdictions Wherein Act Has Been. Adopted

$.<--benef!ciar 
Si'tbe stano

Jurisdiction Laws Effective Date Statutory Citation
Hawaii....................
Idaho ......................
Minnesota.............
Missourr..................

Rhode Island 
Virginia ..................

1989, Act 76
1989, c. 230 
1990/ c. 476 
1986, S.B. No. 
' 651
1988 , c. 623
1990, c. 264

5 -6 -1 989
4 -1 9 -1 9 9 0 “

HRS§§ 554 B - l  to 554B -22 .
I.C. §§ 6 6 -1 3 01  to 66 -1322 .
M.S.A. §§ 529 .01 to 529.19. • .-. •; 
V.A.M.S. §§ 404 .400 to 404.650.
Gen.Laws 1956, §§: 16 -1 5 -1  to 18 -13 -22 . 
Code 1950, 56 55-34 .1  to 55-34-.19.
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Historical Note
The; Uniform Custodial T rust A c t was approved by the 

National Conference oh  Commissioners on U n ifo rm . State
Laws in 1987. Th  t complete test o f  the act; the prefatory 
noter and comments arc set forth in this supplement. -

PREFATORY NOTE
This Uniform- Act provides for the creation of a statutory custodial trust for adults to be 

governed by the- provisions of the Act whenever property is delivered to another "as 
custodial trustee under the (Enacting state) Uniform Custodial Trust Act’’ The provisions 
of this- Act are based on trust analogies- to concepts developed and used in establishing 
custodianships for minors under the Uniform Transfers to Minors Act (UTMA). The 
Custodial Trust Act is designed to provide a statutory standby inter vivos trust for 
individuals who typically are not very affluent or sophisticated, and possibly represented by 
attorneys engaged in general rather than specialized estate practice. The most frequent use 
of this trust would be in response to the commonly occurring need of elderly individuals to 
provide for the future management of assets in the event of incapacity. The statute will 

-also be available for accomplishing distribution of funds by judgment debtors-and-others to- 
incapacitated persons for whom a conservator has not been appointed. Since this Act allows 
any person, competent to transfer property, to create custodial trusts for the benefit of 
themselves or others, with the beneficial interest in custodial trust property in the. benefi­
ciary and not in the custodial trustee, its potential for use is- extensive:'."Although the most 

■ frequent use probably will be by elderly persons, it is also available for a parent to establish, 
a custodial trust'for an adult child who-may be-incapacitated; for adult persons in the • 
military; or those-leaving the country temporarily, to place their property with another for 
management without relinquishing beneficial ownership of their property; or for young 
people who have received property under the Uniform Transfers to Minors Act to continue a 
custodial trust as. adults in..order to obtain the benefit and convenience of management 

.services-performed by the custodial trustee. .
This Act- follows the approach taken by the Uniform Transfers to Minors Act and allows 

any kind of property, real or personal, tangible or intangible; to be made the subject of a 
transfer to a custodial trustee for the benefit of a beneficiary. However, the most typical 
transaction envisioned would involve a person who would transfer intangible property, such 
as securities or bank accounts, to a custodial trustee but ’with retention by the transferor of 
direction over the property. Later, this direction could be relinquished, or it could be lost 
upon incapacity. The objective of the statute is to provide a simple trust that is uncompli­
cated in its creation, administration, and termination. The potential for tax problems is 
minimized by permitting the beneficiary in most instances lo retain control while the 
beneficiary has capacity to manage the assets effectively. The statute contains an asset 
specific transfer, provision that it is believed will be simple to use and will gain the 
acceptance of the securities and financial industry. A simple transfer document, examples 
of which are set forth in the Act, and a receipt from the custodian, also in the Act, would 
provide for identification of beneficiaries or distributees upon death of the beneficiary. 
Protection is extended to third parties dealing with the custodian. Although the Act is 
patterned on tha Uniform Transfers to Minors Act and meshes into the Uniform Probate 
Code, it is appropriate for enactment as well in states which have not adopted either UTMA 
or the UPC>

An adult beneficiary, who is not incapacitated, may: (1) terminate the custodial trust on 
demand (Section 2(e)); (2) receive so much of the income or custodial property as he or she 
may request from time to time (Section 9(a)); and (3) (five the custodial trustee binding 
instructions for investment or management (Section 7(b)). In the absence of direction by the
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C U S T O D I A L  T R U S T

beneficiary; wha is not incapacitated, the custodial trustee manages the property subject to 
the standard of care that would be observed by a prudent person dealing with the property 
of another and is not limited by other statutory restrictions on investments by fiduciaries. 
(Section 7).

A principal feature o f Ihe Custodial Trust under this Act'is designed to protect the 
beneficiary and his or her dependents against the perils of the beneficiary's possible future 
incapacity without the necessity of a conservatorship. Under Section. 10, the incapacity of 
the beneficiary does not terminate (1) the custodial trust. (2) the designation of a successor 
custodial trustee, (3) any power or authority of the custodial trustee, or (4) the immunities of 
third persons relying on actions of the custodial trustee. The custodial trustee continues to 
manage the property as a discretionary trust under the prudent person standard for the 
benefit of the incapacitated beneficiary. * ' '  ■

Means of monitoring and enforcing the custodial trust include provisions requiring the 
custodial trustee to keep the beneficiary informed, requiring accounting by the custodial 
trustee (Section 15), providing for removal of the custodial trustee (Section 13), and the 
distribution of the assets on termination of the custodial trust (Section 17). The custodial 
trustee is protected in Section 16 by the-statutes of limitation on proceedings against the 
custodial trustee. • , ......

Transactions with the custodial-, trustee should, be executed readily’and quickly by third 
parties because their rights, and protections are determined by the. Act and a third party 
acting in good faith has no need, to determine the custodial trustee's authority to bind the 
beneficiary with respect to property and- investment matters. (Section 11). The Act 
generally limits the claims of third parties to-recourse against the custodial property, with 
the beneficiary insulated against personal liability unless he o r she is personally at fault and 
the custodial trustee is similarly insulated unless the custodial trustee is personally at fault 
or failed to disclose the custodial capacity when entering, into a contract-(Section 12).

As a consequence of the mobility of our population, particularly the mature persons -who 
are most likely to utilize this Act, uniformity of the laws governing custodial trusts is highly 
desirable,- and the1 Act is- designed to avoid'conflict of laws- problems." A' custodial trust 
created under this Act remains subject.to-this Act despite a-subsequent change in the 
residence jf the transferor, the beneficiary, or the custodial, trustee or the removal of .the 
custodial trust property from the state.of original location.. (Section 19)..

General Statutory Notes

Hawaii. While the Hawaii act is a substantial adoption Missouri. While the Missouri act is a substantial adop- 
o f  the major provisions o f the uniform act, it departs from tion o f the major provisions o f the Uniform  Act, it departs
the official test in such manner that the various instances o f from, the official text in such manner that the various
substitution, omission, and additional mutter cannot be insiancn o f substitution, omission, and additional matter
clearly indicated by statutory notes. cannot be clearly indicated by statutory notes.

' UNIFORM CUSTODIAL TRUST ACT
Section Seetio« ;: - : • • • 1 . ■ •
1. Definitions. 13. Declination,. Resignation^ Incapacity,. Death, o r Re-
2. Custodial Trust; General. • ' '* - • . moval of.Custodial-Tntstec,. Designation o f Succes­
3. Custodial Trustee fo r Future Payment or- Transfer. sor Custodial Trustee. .. .
4. Form  and Effect o f Receipt and Acceptance by Custo­ 14. Expenses, Compensation, and Bond o f Custodial

dial Trustee, Jurisdiction. . .  Trustee. ...... . . .
5. Transfer to Custodial Trustee by Fiduciary o r Obligor; 15. Reporting.and Accounting by. Custodial Trustee; De­

Facility o f Payment. termination o f Liability o f  Custodial Trustee.
6 . Multiple Beneficiaries; .. Separate Custodial- Trust*; 16. Limitations o f  Action Against Custodial Trustee.

Survivorship. 17. - Distribution on Tennmatioa; ”  - -
7 . General D u d a  o f Custodial Trustee. ' 18. Methods- and Forms fo r  Creating • Custodial Trusts.
8. General Powerr o f Custodial Trustee. • • 19. Applicable Law.
9. Use o f Custodial Trust Property. 20. Uniform ity o f  Application and Construction.
10. Determination o f Incapacity;-E ffect. 21. Short Title.'.
11. Exemption o f Third P e r***  F rom  .Liability.- 22. Severability...
12. Liability to  Third Penon . 23. Effective Date.

§ 1. Definitions. - • • - : - '•••-
As used in this [Act]:

(1) ‘‘Adult” means an individual who is a t least 18 years of age:
7



(2) “Beneficiary'’ means an individual for whom property has been transferred to or 
held under a declaration of trust by a custodial trustee for the individual’s use and 
benefit under this [Act].

(3) "Conservator” means a person appointed or qualified by a court to manage the 
estate of an individual or a person legally authorized, to. perform substantially the same 
functions.

(4) “Court” means the [______ ] court of this State. • -
(5) "Custodial trust property”  means an interest in property transferred to or-held 

under a declaration of trust by a custodial trustee under this [Act] and the income from 
and proceeds of that interest. . .

(6) "Custodial trustee” means a person designated as trustee of a custodial, trust 
under this [Act] or a substitute or successor to the person designated.

(7) "Guardian” means a person appointed or qualified by a court as a guardian of an 
individual, including a limited guardian, but not a person who is only a guardian ad 
litem. * ■ :

(8) "Incapacitated” ' means lacking the ability to manage property and business 
affairs effectively by reason of mental illness, mental deficiency, physical illness or 
disability, chronic use of drugs; chronic intoxication, confinement,.. detention' by a 
foreign power; disappearance, minority/or other disabling cause. - -

(9) “Legal representative” means a personal representative: or conservator.
(10) “Member of the beneficiary’s family”  means a beneficiary’s spouse, descendant, 

stepchild, parent, stepparent, grandparent, brother, sister, uncle, or aunt, whether of 
the whole or half blood or by adoption. . .

(11) “Person” means an individual, corporation, business trust, estate, trust, partner­
ship, joint venture, association,.or any other legal or commercial entity. . ...

(12)-"Personal representative” means an executor, administrator, or special, adminis­
trator of a decedents estate, a person legally authorized to jierform substantially the 
same functions, or a successor to any of them; : . . .

(13) "State”-means a state, territory, or possession of the United States, the District 
of Columbia, or the Commonwealth of 'Puerto Rico. *

(14) “Transferor” means a person who creates a custodial trust by transfer or 
declaration.

(15) ."Trust company”  means a financial institution, corporation, or other legal entity, 
. authorized to exercise general trust powers. ; '... :-

COMMENT
(1) “Adult” is a person 18 years of age for the 

purpose of custodial trusts. The result of this is
that a person 18 years of. age will be eligible to • 
be a custodial trustee under this Act, although 
he or she may not be eligible under UTMA since 
minor custodknshipa> under' UTMA. m ay run to 
ag e ;21- and- the minor could- in some cases be 
older than the custodian. ■ As-- the Comments 
under Section 1 of UTMA explain, the age of 21 
was retained under that Act because the Inter­
nal Revenue Code.continues to permit a “minori­
ty trust'-.under Section. 2053(c),. to' continue in 
effect until age 21 and because it was believed 
that .most transferors creating trusts 'or custodi­
anships for minors would prefer to retain the 
property under management for- the benefit of 
the young person as long as possible. The dif­
ference has little or no practical consequence and 
serves the purpose of each Act. - •

(3) “Conservator” is defined broadly to permit 
identification of a person functioning as a con­
servator.

(4) “Court" means ______ court Here the
likelihood is that most states would utilize the

f t

S fe e w T .
_ to
a; seek
3DS 13
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power o f
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Ame&dme
(1989).
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same court, e.g., the probate court, that deals 
with, conservators and estates.

(5 and 6) The terms “custodial trust property" 
and "custodial trustee,” are used throughout to 
identify clearly the statutory trust property and 
trustee under this Act. The statutory, trust con­
cept iff used throughout the- Act. - .•

(7) A definition of guardian has been included 
and is based on-the Uniform Probate Code Sec­
tion 5-103(6). . ' _•
- (8) A definition of incapacitated has- been in­

cluded, for the purpose of th is. A ct,. because 
incapacity of the beneficiary converts, the-trust 
from a revocable trust to a discretionary trust 
The definition is.taken.from the Uniform Pro­
bate Code Section 5-401(c) relating to the person 
who is unable to manage’ property." Compare 
Uniform Probate Code Section 5-103(7). Note 
that Section 10(aXii) permits.- a.-transferor to di­
rect that the trust slia.il be administered as one 
for an incapacitated person; 'Section-10-deals 
specifically with the determination of incapacity.

ii|U !'• ‘



The beneficiary’s famiiy is broadly ae-
  'tn identify persons who may have standing

\jT~maY judicial intervention or accounting iSec- 
13 and 15).
The definition of a person is taken from 

;$e-Uni-

)DIAL Ti-i<-ox

(12) Personai represenca-ve is broauiy defir.eu 
and the definition reflects tnat in the Uniform 
Probate Code Section 1-201(30).

Uniform Probate Code Section 1-201(29)...

' ' fe i t r io o i from  O fficia l Text:
bihateaoCB. In subsec. (8 ), substitutes ‘ ‘mental rctarda- 

’ tfcc" for “ menu! deficiency'*.
• ■' Adds definition as fo llow s: M ‘ Holder o f  the beneficiary's 
fow a  o f  attorney’ means a person who is a bolder o f Lhe

Action in Adopting Jurisdictions
beneficiary’s unrevoked power o f attorney if the document 
creating the power o f  attorney grants powers sim ilar o r 
identical to those defined as 'beneficiary transactions' in 
section 523.24, subdivision 7.*’

V irgin ia . In par. (7 ), substitutes "a person" fo r “ an 
individual".

Law Review Commentaries
New Durab le Power Law and Custodial Trust Act 

Amendments. Leo E . EickhofT, Jr. 45 J. o f M o Bar 329 
(1989).

Library References
Am erican D igest System

Nature and essentials of trusts in general, see Trusts «=»1.

Encyc loped ias
Definitions of terms in connection with trusts in general, see CJ.S. Trusts §§ 1 to 7.

§ 2. Custodial Trusty GeneraL
(a) A. person'may create a custodial trust of property by a written transfer of the 

property to another person, evidenced by registration or by other instrument of transfer, 
executed in any lawful manner, naming as beneficiary, an individual who may be the 
transferor, in which the transferee is designated,, in substance, as custodial trustee under 
the [Enacting state] Uniform Custodial Trust Act

(b) A person- may create a custodial trust of property by a written declaration, 
evidenced by registration of the property or by other instrument of declaration executed 
in. any lawful manner, describing the property and naming as beneficiary an individual 
other than tine declarant, in which the declarant as titleholder is designated, in substance, 
as custodial trustee under the [Enacting state] Uniform Custodial Trust Act A registra­
tion or other declaration of trust for the sole benefit of the declarant is not a custodial 
trust under this [Act].'
;.(c). Title-to.custodial trust property is in the custodial trustee and the beneficial interest 

is in the beneficiary. *•'• '
(d) Except, as provided in subsection (e), a., transferor, may not terminate a. custodial 

trust • ••
(e) The: beneficiary, if not incapacitated,'or the conservator of 'an incapacitated benefi­

ciary, may terminate, a custodial.trust, by delivering to the custodial trustee a writing 
signed by the beneficiary or conservator declaring the termination-. If not previously 
terminated, .the custodial: trust terminates on the death of the beneficiary. •

(f) Any person may augment existing custodial trust property by the addition of other 
property pursuant to this [Act].

(g) The transferor may designate, or authorize the designation of, a successor custodial 
trustee in the trust instrument

(h) This [Act] does not displace or- restrict other- means of creating trusts. A trust 
whose, terms do not conform to this [Act] may be enforceable according to its terms under 
other law.

9



COMMENT
Section 2 is the principal provision authorizing 

the creation of a custodial trust and utilizes the 
concept of incorporation by reference when the 
transferee or titleholder of property is designat­
ed as custodial trustee under the Act Section 2 
sets forth the general effect of such a. transfer. 
Section 18 provides. forms which satisfy the re­
quirements of this’section and. identifies custom­
ary methods of transferring assets, to create a 
custodial trust " ' • :

Section 2(a) provides that a trust may be cre­
ated by transfer to another for the benefit of the 
transferor or another. This is expected to be the 
most common way in which a custodial trust 
would be created. However, a custodial trust 
may also be created by declaration of trust by 
the owner of property to hold it for the benefit 
of another as is provided in Section 2(b). A 
declaration in trust by the owner of property for 
the sole benefit of the owner is not contemplated 
by this Act because such an attempt may be 
considered ineffective as a trust due to the total 
identity of the trustee and beneficiary. How­
ever, the doctrine of merger would not preclude 
an effective, transfer under this Act for the 
benefit of the transferor and one or more other 
beneficiaries. See Section 6.

A custodial trust could be created by the exer­
cise of a valid-power.’of attorney or power o f ' 
appointment-given by the owner of property as 
one of the transfers “consistent with law." •

These-alternatives-permit'the major-uses of' 
the custodial trust to be accomplished expedi­
tiously. For example, an older person, wishing 
to-be relieved of -management of'property may 
transfer property-'to-: another-for benefit of the- 
transferor or of the transferor's spouse or child.'. 
The declaration raay.be used to establish a trust 
of. which the owner is trustee to continue 
management of the property for benefit of an­
other, such as a spouse or child. The trust may 
include a provision for distribution of assets 
remaining at the.beneficiary's death.directly to a 
named distributee! .............’
. This Act does-not preclude the creation of 
trusts under' other-existing law/ statutory or- 
nonstatutory, but is designed to facilitate the 
creation of simple trusts incorporating the provi- . 
sions of this'Act: The written transfer or decla­
ration “consistent-with'-law" - requires that the- 
formalities-, of the transfero r particular property"' 
necessary under other law will' be observed, e.g., : 
if land is involved, the requirements of a proper 
deed and recording must be satisfied. ’ ' '

Section 2(c) provides for the retention of the 
beneficial interest in the custodial trust property 
in the beneficiary and, of course, not in the 
custodial trustee. The extensive control and 
benefit in the beneficiary who is not incapacitat­
ed maintains the simplicity of the trust and 
avoids tax complexity. The custodial trustee is 
given the title to the property and authority to 
act with regard to the property only as is autho­
rized by the statute. The custodial trustee’s 
powers are enumerated in Section 8.

Section 2(e) gives the adult beneficiary, who is 
not incapacitated, the power to terminate the ■ 
custodial trust at any time during his or her 
lifetime. This power of termination exists in any 
beneficiary who is not incapacitated whether the 
beneficiary was or was not the transferor. A 
beneficiary may be determined to be incapacitat­
ed or the transferor may designate that tne trust 
is to be administered as a trust for an ir capaci­
tated beneficiary under Section 10, in which 
event the beneficiary does not have the power to 
terminate. However, the designation of incapac­
ity by the transferor can be modified by the 
trustee or the court by reason of changed cir­
cumstances pursuant to Section 10. The Act 
precludes termination by exercise of a durable 
power of attorney if the beneficiary-'is incompe­
tent (Section 7(f)). If the donor prefers not to 
permit'the beneficiary the power to terminate or 
•to designate the beneficiary as incapacitated un­
der Section 10, an individually drafted trust out­
side the scope of this =Act would seem appropri­
ate.

Upon termination of a custodial trust, the cus­
todial trust property must be distributed as pro­
vided in Section 17.

A transfer under this Act is irrevocable except 
to the extent, the beneficiary may terminate i t  
Hence,, a transfer to. a. trustee for benefit of a 
person other than the transferor is not revocable 
by the transferor. If a power of revocation 
were retained by the transferor, that would be a 
trusfcoutside the scope of this Act and enforce­
able under general law pursuant to subsection

•'This Act does not provide fo r protection of the 
custodial trust assets from the claims of credi­
tors of the beneficiary, whether those are gener- 

' al’or governmental creditors..' Other laws of the 
state-remain- unaffected: In this regard; un­
usual problems of handicapped persons and' the 
coordination- of- resources) and - state- or federal 
services call for special provision and planning 
outside the scope-of this-Act’ ~ ‘ ’ -

; Action- in  Adopting Ju risd iction !!
Variation* tram O ffic ia l Text;

Mbneaota... I s .  tubacxx: (eX iXubttitmei..'bolder, o f . the 
beneficiary's pow er-o f attorney”  fo r  "conservator o f as 
incapacitated beneficiary" in the first instance and fo r “ con­
servator”  in the second instance.
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Virginia. In  snhsec. (a), inserts “ i f  tbc property is o f  a 
type subject to  registration,'-' following “ registration” .

I s .  subaec. (b ), inaerts “ In- addition,”  at. tbc beginning 
thereoC and inserts “ i f  the property is o f a type subject to 
registration," follow ing “ registration o f the property".
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_ ib i» 3  iubsccs. td) and (e ) in one subsection [desienat- 
1 srhich reads: "O . The Oenenciaiy, i f  not mcapacnat- 

j j j r y  unninate a custodial trust by delivering to the 
trustee a writing signed by the beneficiary dcclar- 

jjic icrnunauoa The conservator o f  an incapacitated 
may similarly terminate the custodial trust in

this manner cut on ly i f  granted the power by the a rc - : :  
court that appointed him in a proceeding in wmch tee 
custodial trustee is made a p a rty .. I f  not previously termi­
nated. the custodial trust terminates on the death o f  the 
beneficiary. A transferor may not terminate a custodial 
trust except as provided in this subsection.”

J B T -  L ib ra ry  References
American Digest System

Appointment of new trustee, see Trusts e=169 (1 to 3).
Modification of trust, see Trusts «=58..
Nature of estate in trust, see Trusts «=129.
Necessity and sufficiency of delivery of property, see Trusts «=37V2. 
Recording and registration of instrument creating trust, see Trusts <3=23. 
Revocation and termination of trusts, see Trusts <3=>59(1 to-4), 61(1 to-4). 
Transfer of legal title to property as creating trust, see Trusts e=31. 
Written instruments declaring trusts, see Trusts <3=19 to 23.

-U\t

fife*
•M-■Hi

Encyclopedias

Adding to trust property, see C J.S; Trusts § 87.
Essentials of declaration of trust in general, see CJ.S. Trus.ts §§ 42 to 45.
Recording or registration of instrument creating trust, see CJ.S. Trusts § 41.
Revocation and termination of trusts, see CJ.S. Trusts §§ 88 to 90, 92 to 95.
Right of creator of trust to provide for substitute or successor trustees, see CJ.S. Trusts §§ 212, 

213.
Title of trustee and beneficiary, see CJ.S. Trusts § 175.
Transfer of title or interest- and delivery of- trust property, see CJ.S. Trusts §§ 63, 64.

§ 3. Custodial Trustee for Future Payment or Transfer.
(a) A person having the right to designate the recipient of property payable or 

transferable upon a future event may create a custodial trust upon the occurrence of the 
future event by designating in writing the recipient, followed in substance by: “as
custodial trustee fo r _______(name of beneficiary) under the [Enacting state] Uniform
Custodial Trust Act”

(b) Persons may be designated as substitute or successor custodial trustees to whom 
the property must be paid or transferred in the order named if the first designated 
custodial trustee is unable or unwilling to serve.

(c) A designation- under this section may be made in a will, a trust, a deed, a 
multiple-party account, an insurance policy, an instrument exercising a power of appoint­
ment, or a writing designating a beneficiary of contractual rights. Otherwise, to be 
effective, the designation must be registered with or delivered to the fiduciary, payor, 
issuer, or obligor of the future; right - •

COMMENT
This- section permits a future custodial trustee 

to be designated to receive property for the 
beneficiary of a custodial tru s t to be effective 
upon the occurrence of. a  future event or trans­
fer. To accommodate changes in circumstances 
during the passage of time, one or more succes­
sors or substitute custodial trustees can also-be 
designated. The designation of the future custo­
dial trustee and the beneficiary can be made in 
an instrument which is revocable or irrevocable 
depending upon the nature of the transaction or 
transfer. Any person designated as a future

custodial.trustee may decline to serve before the 
transfer occurs or may resign under Section 13 
after the transfer. ..........

The source of this section is Section- 3 of 
UTMA. .

The enacting state's rule against perpetuities 
■ may- limit'or affect the creation nf a custodial 

trust upon the occurrence of a future-event,.but 
because the use of a custodial trust usually 
contemplates'dispositions for the benefit of liv­
ing persons, perpetuity problems should rarely 
arise.
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Testamentary trusts, see Wills «=>669 to 675.

Trust by deposit of money in bank, see Trusts «=>34(1 to 4).

Trust in Life insurance payable to another, see Trusts «=37.

Trusts taking effect in future, see Trusts «=>14.

Encyclopedias

Certainty as to subject matter of trust, see CJ.S.'§ .45.

Execution of power by appointment in trust, see CJLS. Powers § 15.

Testamentary trusts, see CJ.S. Wills, §§ 1004 to 1016.

Time of vesting, see C  JJ5. Trusts § 29.

Trust of money deposited in financial institution, see CJ.S. Trusts §. 54.

Trust of proceeds of life insurance,, see CJ.S. Trusts § 56. •

§ 4. Form and Effect o f  Receipt and Acceptance by Custodial Trustee, Jurisdiction.
(a) Obligations o f a custodial trustee, including the obligation to follow directions of the 

beneficiary, arise under this [Act] upon the custodial trustee’s acceptance, express or 
implied, of the custodial trust'property.- -.••••

(b) The custodial trustee’s acceptance ■ may be evidenced by a writing stating in 
substance: •

CUSTODIAL TRUSTEE’S RECEIPT AND ACCEPTANCE
I, _______  (name of custodial trustee): acknowledge receipt o f  the custodial' trust

property described: below or in the attached, instrument and accept the custodial trust as
custodial trustee f o r ________ (name of beneficiary) under the [Enacting state] Uniform
Custodial Trust A ct  I undertake to.administer and distribute the custodial trust property 
pursuant to the [Enacting state] "'Uniform Custodial Trust A ct  My obligations as 
custodial, trustee-are-subject to the directions of the beneficiary unless the beneficiary is 
designated -as; is, or becomes incapacitated. The custodial trust property-'consists of

Library References
Am erican  D igest S y s tem

Dated: _

(Signature o f Custodial-. Trustee)
(c) Upon accepting custodial trust property, a person designated as custodial trustee 

under this [Act] is subject to personal jurisdiction of the court with respect to any matter 
relating to the .custodial trust. . . .  . . ; . .

.. ‘ ■*. . .. C O M M E N T .

Although.' a custodial - trust ia created by- a- pressed or implied, but it is recommended, that
transfer that satisfies Section 2 of the Act, the the written, acceptance; provided- for in Section
responsibility and obligations upon the trustee 4(b) be utilized. B y  the acceptance the custodial
do not arise until the trustee has accepted the trustee submits to • the personal jurisdiction of
transfer. This detailed section is included to-call" the courts of the enacting state for the purpose 
the attention of the parties to the effective re- of the custodial trust, despite subsequent reloca-
ceipt and: acceptance by the custodial trustee, tion of the' parties; or of the custodial trust.
Once a custodial trustee accepts the transfer of property/'The principal sources of these.provi*
the custodial trust property, the custodial trust- sions are Sections' 8 and' 9 of UTMA' andb the
ee assumes the obligation of-a custodial- trustee analogous provisions under the Uniform- Probate
under this Act The acceptance can be- ex- Code; Sections 3-602, 5-208," 5-307; T-103!

- -. J  . •'•. L ib ra ry  Ref&ences ;" . -„ .

A m erican  D igest-Syste ra  ‘ ’ / “  ." /
;; Acceptance by trustee,.see Trusts «=>38.\ ... ... ...

Encyc loped ia* • : * ■ '
Acceptance and disclaimer by trustee, see CJB. Trusts § 60.
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§ 5. Transfer to Custodial Trustee by Fiduciary or Lhiijjor: Faciliiy of Payment,
(a) Unless otherwise directed by an instrument designating a custodial trustee pursu­

ant to Section 3, a person, including a fiduciary other than a custodial trustee, who holds 
property of or owes a debt to an incapacitated individual not having a conservator may 
make a transfer to an adult member of the beneficiary's family or to a trust company as 
custodial trustee for the use and benefit of the incapacitated individual. If the value of 
the property or the debt exceeds [$20,000], the transfer is not effective unless authorized 
by the court.

(b) A written acknowledgment of delivery, signed by a custodial trustee, is a sufficient 
receipt and discharge for property transferred to the custodial trustee pursuant to this 
section.

C O M M E N T

This section is in the nature of a facility-of- delivered. It is based primarily on Sections 6 
payment provision that permits persons owing- and 7 of U T M A  and includes the protections of 
money to an incapacitated individual to dis- Section 8 of U T M A  as well. It permits a custodi-
charge a fixed obligation by a payment to a al trust to be established as a substitute for a
custodial trustee under this Act The section conservatorship to receive payments due an inca-
does not authorize the custodial trustee to settle pacitated individual Also, see Section 11, which
claims for disputed amounts but only to acknowl- protects transferors and other third parties deal-
edge an effective receipt of property paid or ing with the custodial trustee.

Action in Adopting Jurisdictions

V«ri*Uo«* from Official Text: Virginia. In subsec. (a), substitutes "SI0,000" for "[S20,-
Mlnaeaota. Omit*, this section. 000]”.

Library References
American Digest System-

Delivery of money or other personal property as creating trust, see Trusts «=33.

Agreements to hold or convey to use of another as trusts, see Trusts «=»35{1).

Encyclopedias

Delivery or possession of personal property, see CJ.S. Trusts § 55.

Creation of trust by agreement of person acquiring title to hold or convey to use of another, see
CJ.S. Trusts § 51. * '

§ 6. Multiple Beneficiaries; Sepai*ate Custodial Trusts;, Survivorship.
(a) Beneficial interests in a custodial trust created for multiple beneficiaries are deemed 

to be separate custodial trusts of equal undivided interests for each beneficiary. Except 
in a transfer-or-declaration for use and benefit of husband, and: wife, for whom 
survivorship is presumed, a right of survivorship does not exist unless the instrument 
creating the custodial trust, specifically provides for. survivorship [or survivorship .is 
required as to community or marital property]  ̂ .'

(b) Custodial trust property held under this [Actlby the same custodial .trustee for the 
use and benefit of .the same beneficiary may be administered as a single custodial trust.

(c): A custodial, trustee: of custodial trust; property held-for more.thair one beneficiary 
shall separately account to each beneficiary pursuant to Sections 7 and 15 for the 
administration of the custodial trust - ••

- * COMMENT . ; • /  ' '~ 7
. This Act,, unlike U T M A ,  does not preclude a beneficiary are separate and the custodial trust-

custodial trust foe more than one beneficiary, ee is:-obligated, under subsection (c) to account
Adult persons creating custodial trusts are likely separately to each beneficiary for administration
to set up custodial trusts in various forms, e.g., of the beneficiary's interest in the custodial
parents may wish to set up a custodial trust for trust.' • • '■ •
their children or for themselves, then for a Subsection (b) allows a custodial trustee who
spouse, etc. However, the interests of each is administering multiple custodial trusts for the

13
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same beneficiary to administer the custodial ed beneficiary, the custodial trustee can aaminis- 
trusts as a single custodial trust. For example, ter them as a single- custodial trust, 
if multiple trusts are created for an incapacitat- . ■ ■ •

Action in Adopting Jurisdictions
Vtriadoo» from O ffic ia l T e x t  In subsec. (b), substitutes "single custodial account" fo r

Rhode Island. In subsec. (1), at end thereof, omits “ single custodiaL tnist1.'. 
bracketed language. Virginia. In subsec. (a ), omits "community o r" .

Library References
A m erican D igest System

Extent of estate or interest of beneficiary of trust, see Trusts <3=>139, 140.

Encyclopedias

Construction of trust for several beneficiaries, see CJ.S1 Trusts § 186.

§ 7. General Duties o f Custodial Trustee.
(a) If appropriate, a custodial trustee shall.register or.record the instrument vesting 

title to custodial trust property. v—.-.. .. .. •
(b) If the beneficiary is not incapacitated, a custodial trustee shall follow the directions 

of the beneficiary in the management, control, investment, or retention of the custodial 
trust property. In the absence of effective contrary direction by the beneficiary while not 
incapacitated, the custodial trustee shall observe the standard of care that would'be 
observed by a prudent person dealing with property of another and is not limited' by any 
other law restricting investments by fiduciaries. However, a custodial trustee, in the 
custodial trustee's discretion, may retain any custodial trust property received from the 
transferor. If a custodial trustee has a special skill or expertise or is named- custodial 
trustee on the-basis of. representation of a special skill or expertise, the custodial trustee 
shall use that skill or expertise.    • ■ •• •

(c) Subject to subsection (b), a custodial trustee shall take control of and collect, hold, 
manage, invest, and reinvest custodial trust property.

(d) A custodial trustee at all. times shall keep custodial trust property of which the 
custodial trustee has control, separate from all' other property in a manner sufficient to 
identify it clearly as custodial trust property of the beneficiary. Custodial trust property, 
the title to which is subject to recordation, is so identified if an appropriate instrument so 
identifying the property is recorded, and-custodial trust propertysubject to registration is 
so identified if .it is. registered, or held in: an account in the name of. the custodial trustee,
designated in substance: “as custodial trustee fo r_______ (name of beneficiary) under the
[Enacting state] Uniform Custodial Trust Act.”  :

(e) A custodial trustee shall keep records of all transactions with respect to custodial 
trust property, including information necessary for.the preparation of tax returns, and 
shall make the records and information availabie~atT:easonable-times; to the beneficiary or 
legal representative, of the beneficiary: '• T T r .u :.------ ------

(f) The exercise of a durable’power of "attorney for an incapacitated beneficiary is not 
effective to-.terminate-or direct the administration .or distribution, of a custodial trust

COMMENT
Subsection (b) restates and confirms the con­

trol by the beneficiary who is not incapacitated. 
However, the trustee has a reasonable obligation 
to act when the- beneficiary has not directed- Him. 
Under Sections 9 and 10; when a  beneficiary 
becomes incapacitated, the custodial trust be­
comes a discretionary trust and the trustee is 
subject to. the control of the statute and not the 
beneficiary's direction. The custodial trustee is 
subject to the usual trustee’s standard as taken

from Section 7-302 of the Uniform Probate 
Code. The statute also imposes a slightly higher 
s.cindard on professional fiduciaries acting under 
the statute. Otherwise, much of this section is 
taken from Section 12 of UTMA: • Whenever 
recordable assets, such as land,' are in the custo­
dial tru st,' the trustee, would be expected ' to 
record title to the asset The section is entitled 
"general duties” because there are additional
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CUSTODIAL TRUST

specific duties identified in other sections such 
as Section 9.

• Action in Adopting Ju risd ictions
Vnriaboau (not OOeM Tkxt Omit* jubaec. ([).

<?. « •  » « » • »  "->■ — ■ < -  
penoc dexfinf with property o f another and is not limitrtl property^ fo r property o f another .
by any other law restricting investments by fiduciaries” , and
omits last sentence.

Library References
Am erican Digest System

Management and disposal of trust property, see Trusts «=171 to 2G9.

Encyclopedia*

• Duties of trustee, generally, see CJ.S. Trusts § 247.
Duties, of trustee as:, to protection and preservation of property, see . CJ.S. Trusts § 270. 
Investments of trust funds by trustee, see CJ.S. Trusts §§ 320 to 337.

§ 8. General Powers o f  Custodial Trustee.
(a) A custodial trustee, acting in a fiduciary capacity, has all the rights and powers over 

custodial trust property which an unmarried adult owner has over individually owned 
property, but a custodial trustee may exercise those rights and powers in a fiduciary 
capacity only.

(b) This section does not relieve a custodial trustee from liability for a violation of 
Section ?.' • • r . •» . t.; -i.

COMMENT
This section is taken from Section 13 of is, to refer to the existing statutes granting

UTMA. It grants the trustee very broad powers powers to a trustee, such as the Uniform Trust-
over the property, subject, however, to the Pru- Powers Act. For example: [(a) A custodial
dent Person Rule and to the obligations set out ^  the-powers of a trustee under the
m the Act. An alternative approach, to subsec- Uniform T ^ te e '*  Powers Act] 
tion (a) that might be taken by an enacting state

Action in Adopting Ju risd ic tion s
Vnittkma from O fficia l Text: the date the custodian acta”  following “ individually owned

Virginia. In aubaec. (a ), insert* “ which shall include bat property1’ ,
not be Kmrti-d to thote powcra set forth in § 64.1-57 aa o f

L ib ra ry  References
A m eric a *  Digest System - -

Authority of trustee in manage- lent of trust property in general, see Trusts <8=171.

Encyclopedias
• Management.of tru s t property, see CJ.S..Trusts §§ 296 to 376.

§ 9. Use o f  Custodial Trust Property.
(a) A custodial trustee shall pay. to the beneficiary or expend for the beneficiary's use

and benefit so much or all of the custodial trust property as the beneficiary while not
incapacitated may direct from time to time. .

(b) If the beneficiary is incapacitated, the custodial trustee shall expend so much or all 
of the custodial trust property as the custodial trustee.considers advisable for the use and 
benefit of the beneficiary 3nd individuals who were supported by the beneficiary when the 
beneficiary became incapacitated, or who are legally- entitled to support by the benefi­
ciary. Expenditures may be made in the manner, when, and to the extent that the

15
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custodial trustee determines suitable and proper, without court order and without regard 
to other support, income, or property of the beneficiary.

(c) A custodial trustee may establish checking, savings, or other similar accounts of 
reasonable amounts under which, either the custodial trustee or the beneficiary may 
withdraw funds fronv or draw checks.against the accounts. Funds withdrawn-from, or 
checks written against the account by the beneficiary are distributions o f custodial trust 
property by the custodial trustee to the beneficiary.

COMMENT
This section provides th a t the custodial trustee 

is obligated to fo llow  the directions o f the benefi­
ciary who is not incapacitated in paying o v e r o r 
expending custodial trust p rope rty . I f  the bene­
fic iary is incapacitated, this section imposes 
duties on the custodial trustee to apply funds fo r  
the beneficiary sim ilar to those imposed on cus­
tod ians-for minors under Section 14 o f  U TM A  
In addition, however, subsection- (b ) authorizes a 
custodial trustee to pay o v e r o r expend custodial 
tru st property fo r  the use and benefit o f  the 
incapacitated beneficiary’s dependents who were 
supported-by the beneficiary a t the tim e the 
beneficiary - became • incapacitated' o r  f o r  whom 
there is: a lega l obligation :to s u p p o rt * • -

The use-and-benefits standard f o r  the expendi­
tu re -o f custodial property is intended, to avoid, 
any implication that the custodial tru s t p roperty 
can be used only fo r  the requ ired  support o f the 
incapacitated beneficiary. '

Subsection (c) a llow s a custodial trustee to 
maintain a bank account, o f  an amount reason­
able under the circumstances, .with the benefi­
ciary whereby both the beneficiary and the cus­
todial trustee may w rite checks on the account 
This may be used as one method o f  making 
money available fo r . the beneficiary's personal 
needs. Many incapacitated persons,, unable to 
manage business a f fa irs , are .-still competent to 
pay personal expenses. This type o f  arrange­
ment would be im portan t to them . A  custodial 
trustee should maintain, o f  course, a- separate 
bank account fo r  use in managing th e  custodial 
tru st property and  investments..

An alternative approach m ight be taken, to this 
section that re fe rs  to the distributive powers o f 
a conservator under the laws o f  the enacting 
state, in the event th a t state- should p re fe r that 
incorporation by re fe rence. F o r  example: [The 
custodial trustee has the distributive powers o f a 
conservator under the U n ifo rm  Probate Code.]

- '■ TLib rary Reference*
Am erican Digest Syitem .

: Expenditnrerot principal,, see Trusts «=»276.

Payment of'income-or: proceeds: o f  property , see T ru s ts  <8=280, 282.
Ertcxdoped iaa

Payment o f income o r  proceeds o f  property , see C J E . T rusts §§ 351, 353. 
R igh t to receive and expenditure o f  principal, see C J .S . T rusts §. 349.

§ 10. Determination of Incapacity; Effect
(a) The custodial trustee shall administer the custodial trust as fo r  an incapacitated 

beneficiary-if. (i) the.custodial„trust was created..under Section 5, (ii) the transferor has so 
directed in the instrument imeatmg the custodial trust,'or (iii) the custodial trustee has 
determined that the beneficiary is incapacitated. . ,

(b) A custodial trustee may'determine that the beneficiary is incapacitated in reliance 
upon (i) previous direction or authority given by the beneficiary while not incapacitated, 
including direction or authority pursuant to a durable power of attorney, (ii) the certifi­
cate of the beneficiary’s physician, or (iii) other persuasive evidence.
. (c) I f  a custodial trustee for  an incapacitated beneficiary reasonably concludes that.the 
beneficiary’s incapacity has ceased, or that circumstances concerning, the beneficiary’s 
ability to manage property and business affairs have-changed since the creation of a 
custodial trust dirertmg.admmistration as for an incapacitated beneficiary, the custodial 
trustee may administer the-trust as for a beneficiary who is not incapacitated.

(d) Oii petition of the beneficiary, the custodial'trustee, or other 'person interested in 
the custodial trust property or the welfare o f the beneficiary, the court shall determine 
whether the beneficiary is incapacitated.
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(e) Absent determination of incapacity of the beneficiary under subsection (b) or (d), a 
custodial trustee who has reason to believe that the beneficiary is incapacitated shall 
administer the custodial trust in accordance with the provisions of this [Act] applicable to 
an incapacitated beneficiary.

(f) Incapacity of a beneficiary does .not terminate (i) the custodial trust, (ii) any 
designation of a successor custodial trustee, (iii) rights or powers of the custodial trustee, 
or (iv) any immunities of third persons acting on instructions of the custodial trustee.

COMMENT
This is one of the more important sections of ties change on the event of the beneficiary's

the Act under which the custodial trustee may incapacity.
determine that the beneficiary' is incapacitated so This section is not a proceeding for the ap- 
the trust will change from one subject to the pointment of a conservator, and it is not contem-
control of the beneficiary to a discretionary trust plated ^  such a deciaration would lead to
for the beneficiary.- Subsection (b) allows the COurt appointment of a conservator or guardian 
custodial trustee to determine that the benefi- unless other factors would warrant such appoint-
ciaxy ,s incapacitated provided the determination menL The existence of a comprehensive and
is.based upon the certificate of the beneficiary's well-managed- custodial trust would be one 
physician, the prior direction or authority o fthe  factor wouid tend to avoid the necessity for 
beneficiary, or other reasonable evidence. ^ ia t  the appointment of a conservator or guardian of
authority could be evidenced, for example, by a ^ g  estate.-
durable power of attorney executed by the bene- •
ficiary prior to becoming incapacitated even section also does not provide a proceeding
though that power of attorney is not otherwise the legal competence of a transferor in
effective to control management or termination setting up a trust under Section 2. Rather,
of the custodial trust Such a durable power of Section 10 relates to a management matter in a
attorney could be given to a child, spouse, friend,. vabdly established custodial tru s t 
or other trusted individual. In addition, specific Subsection (f) provides, that the incapacity of 
authority is provided in. subsection (d) for the the beneficiary does not terminate the custodial
beneficiary, the custodial trustee, or other inter- tru s t If the beneficiary becomes incapacitated,
ested person to seek a declaration from the court the authority of the custodial trustee continues
as to the capacity of the beneficiary for the and the custodial trustee must follow the statu-
purposes of this Act. This is important to the tory provisions of the Act relating to managing
custodial trustee, as his duties and responsibili- custodial trusts for incapacitated individuals.

Action in Adopting Jurisdictions

Variations from O fficia l Text: In subsec. (c), substitutes "must administer'’ fo r “ may
Minnesota. In subsec. (a), omits clause (i). administer” .

L i b r a r y  R e fe re n c e s
A m erican  Digest System

Determination as to mental disorder in general, see Mental Health «=6 to 18.

Encyclopedias -
Determination as to mental disorder in general, see C.J.S. Insane Persons §§ 8 to 34.

§ 11. Exemption of. Third Person From Liability.
A third person in good faith and without a. court order may act on instructions of, or 

otherwise deal with, a person purporting to make a transfer as, or purporting to act in the 
capacity of, a custodial trustee. In the absence of knowledge to the contrary, the third 
person is not responsible for determining:

(1) the validity of the purported.custodial trustee's designation;.
(2) the propriety of, or the authority under this [Act] for, any action of the purported 

custodial trustee; .
(3) the validity or propriety of an instrument executed or instruction given pursuant 

to this [Act] either by the person purporting to make a transfer or declaration or by the 
purported custodial trustee; or

(4) the propriety of the application of property vested in the purported custodial 
trustee.

7A U.LA-Business &. Financial—2 17
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This section is based upon Section 16 of the 
UTMA and protects third persons who deal in 
good faith with the custodial trustee.

COMMENT

Library References

A m erican  D igest System
Limitations of authority imposed in creation of trust, see Trusts <£=172. 
Rights and title of purchaser from trustee, see Trusts «=>203.

Encyclopedias
Duty of trustee's mortgagee to ascertain whether mortgage by trustee is in violation of trust, 

see CJ.S. Trusts § 317.
Lender not required to see to application of money lent, see CJ.S. Trusts § 279..
Notice to persons dealing with trustee of extent and limitation of his powers, 3ee CJ.S. Trusts 

§. 246.

§ 12. Liability to Third Person.
(a) A claim based on a contract entered into by a custodial trustee acting in a fiduciary 

capacity, an obligation arising from the ownership or control of custodial trust property, 
or a tort committed in the course of administering the custodial trust, may be asserted by 
a third person against the custodial trust property by proceeding against the custodial 
trustee in a fiduciary capacity, whether or not the custodial trustee or the beneficiary is 
personally liable.

(b) A custodial trustee is not personally liable to a third person:
(1) on a contract properly entered into in a fiduciary capacity unless the custodial 

trustee fails to reveal that capacity or to identify the custodial trust m the contract; or
(2) for an obligation arising from, control of custodial trust property or for a tort 

committed in.the course of the administration of the custodial trust unless the custodial 
trustee is personally at fault
(c) A beneficiary is not personally liable to a third person for an obligation arising from 

beneficial ownership of custodial trust property or for a tort committed in the course of 
administration of the custodial trust unless the beneficiary is personally in possession of 
the custodial trust property giving rise to the liability or is personally at fault.

(d) Subsections (b) and (c) do not preclude actions or proceedings to establish liability of 
the custodial trustee or beneficiary to the extent the person sued is protected as the 
insured by liability insurance.

COMMENT'
This section is patterned after Section 17 of 

the UTMA and that section in turn was based 
upon Sections 5-428 and 7-306 of the Uniform 
Probate Code limiting the liability of conserva­
tors and trustees. See also Restatement- of 
Trusts, 2d, Sections 265 and 277. The effect of 
this section is to limit the claims of third parties 
to recourse against custodial trust property as 
both the custodial trustee and the beneficiary 
are protected from personal liability absent per­
sonal fault on their part This section does not 
alter the obligations between the custodial trust­
ee and. the beneficiary arising out of the adminis­

tration of the estate and the accounting for that 
administration.

There may be cases in which a custodial trust­
ee or beneficiary may have a right to possession 
of custodial trust’ property and may insure 
against liability arising out of possession or con­
trol of the property as a.named insured,, e.g., 
under homeowner’s or automobile liability insur­
ance. In such a case, the beneficiary should be 
permitted as a party defendant under subsection 
(d) but only to the extent of the protection of the 
liability- insurance.

Library References

A m erican  D igest System
Contracts made in management of trust, see Trusts «=209 to 213. 
Liability of trustee and trust estate for torts, see Trusts «=235. 
Rights of action against trustees, see Trusts «=250.
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Encyc loped ias
Contracts made by trustee, see CJ.S. Trusts §§ 275 to 280.
Liability of trustee and trust estate for torts, see CJ.S. Trusts § 252.
Right of action of third person against trust or trustee, see CJ.S. Trusts § 361.

§ 13. Declination, Resignation, Incapacity, Death, or Removal of Custodial Trustee, 
Designation of Successor Custodial Trustee.

(a) Before accepting the custodial trust property, a person designated as custodial 
trustee may decline to serve by notifying the person who made the-designation,, the 
transferor, or the transferor's legal representative. If an event giving rise to a transfer 
has not occurred, the substitute custodial trustee designated under Section 3 becomes the 
custodial trustee, or, if a substitute custodial trustee has not been designated, the person 
who made the designation may designate a substitute custodial trustee pursuant to 
Section 3. In other cases, the transferor or the transferor’s legal representative may 
designate a substitute custodial trustee.

(b) A custodial trustee who has accepted the custodial trust property may resign by (i)
delivering written notice to a successor custodial trustee, if any, the beneficiary and, if
the beneficiary is incapacitated, to the beneficiary's conservator, if any, and (ii) transfer­
ring or registering, or recording an appropriate instrument relating to, the custodial trust 
property, in the name of, and delivering the records to, the successor custodial trustee 
identified under subsection (c).

(c) If a custodial trustee or successor custodial trustee is ineligible, resigns, dies, or 
becomes incapacitated, the successor designated under Section 2(g) or 3 becomes custodial 
trustee. If there is no effective provision for. a successor, the beneficiary, if not 
incapacitated, may designate a successor custodial trustee. If the beneficiary is incapaci­
tated, or fails to act within 90 days after the ineligibility, resignation, death, or incapacity 
of the custodial trustee, the beneficiary's conservator becomes successor custodial trust­
ee. If the beneficiary does not have a conservator or the conservator fails to act, the 
resigning custodial trustee may designate a successor custodial trustee.

(d) If a successor custodial trustee is not designated pursuant to subsection (c), the 
transferor, the legal representative of the transferor or of the custodial trustee, an adult 
member of the beneficiary's family, the guardian of the beneficiary, a person interested in 
the custodial trust property, or a person interested in the welfare of the beneficiary, may 
petition the court to designate a successor custodial trustee.

(e) A custodial trustee who declines to serve or resigns, or the legal representative of a 
deceased or incapacitated custodial trustee, as soon as practicable, shall put the custodial 
trust property and records in the possession and control of the successor custodial 
trustee. The'successor custodial trustee may enforce the obligation to deliver custodial 
trust property and records and becomes responsible for each item as received.

(f) A beneficiary, the beneficiary's conservator, an adult member of the beneficiary's 
family,, a guardian of the person of the beneficiary, a. person interested in the custodial 
trust property, or a person interested in the welfare of the beneficiary, may petition the 
court to remove the custodial trustee for cause and designate a. successor custodial 
trustee, to require the custodial trustee to furnish a bond or other security for the faithful 
performance of fiduciary duties, or for other appropriate relief.

COMMENT . . .
This section follows many of the provisions of who is not incapacitated may designate, without

Section 18 of UTMA with some substantive limitation, a successor custodial trustee. If,
changes. It is designed to accommodate in a however, the beneficiary fails to act or is inca-
single section the circumstances in which a cus- pacitated, the procedure to be followed is very
todial trustee would be replaced by another cus- similar to that found in UTMA except that the
todial trustee. Under subsection (b), if the bene- nonincapacitated beneficiary has 90 days to act
ficiary is incapacitated, a custodial trustee who and if. the beneficiary has no conservator or if
resigns must give written notice to both the tha conservator declines to act, the custodial
beneficiary and the beneficiary’s conservator if trustee may eventually designate a successor
one exists. Under subsectiou (c), a beneficiary custodial trustee.
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Under subsection (f), the beneficiary, whether This section, unlike Section 18 of UTMA, does
or not incapacitated, can petition the court to not give the custodial trustee the general power
remove the custodial trustee for cause and to to designate a successor custodial trustee but
designate a successor trustee, or the court may rather limits that power to the situation in which
require the custodial trustee to give bond or the procedure for designating succesaor custodi-
other appropriate relief. al trustees by others has been exhausted.

Action in Adopting Jurisdictions
Varixtiotti from O ffic ia l T e x t to 501B.25" following “ designate a successor custodial trust-

Minnesota. In subsec. (c), inserts “ o r the holder o f the « "•
beneficiary's power o f attorney," following "incapacitated,”  Virginia. In subsec. (c), first sentence reads: “ I f  a
in the second sentence and omits the last two sentences. custodial trustee o r successor custodial trustee is ineligible,

In subsec. (d ), substitutes “ the conservator o f the bencfi- resigns, dies, o r becomes incapacitated, the successor desig-
ciary" for "the guardian o f the beneficiary" and adds "in nated in accordance with the trust instrument o r in accord-
accordance with the procedures set forth in sections 501B.16 ancc with § 55-34.3 becomes custodial trustee."

Library References
American Digest Syutem

Acceptance by trustee, see Trusts <3=38.
Appointment and succession of new trustee, see Trusts <3=169(1 to 3).
Death and survivorship of trustees, see Trusts <3=168.
Disqualification, resignation and discharge, and removal of trustees, see Trusts <3=162 to 167.

Encyclopedia* ‘ 1
Acceptance o r disclaimer of trust by trustee, see CJ.S. Trusts § 60.
Appointment of trustees and successor trustees, see CJ.S. Trusts §§ 211 to 220.
Devolution of office on appointment of new trustee, see CJ.S. Trusts § 236.
Removal cf trustees, see CJ.S. Trusts §§ 230 to 235.
Resignation and discharge of trustees, see CJ.S. Trusts §§ 225 to 229.
Who may petition court to require bond of trustee, see CJ.S. Trusts § 224.

§ 14. Expenses, Compensation, and Bond of Custodial Trustee.
Except as otherwise provided in the instrument creating' the custodial trust, in an 

agreement with the beneficiary, or by court order, a custodial trustee:
(1) is entitled to reimbursement from custodial trust property for reasonable ex­

penses incurred in the performance of fiduciary services;
(2) has a noncumulative election, to be made no later than six months after the end of 

each calendar year, to charge a reasonable compensation for fiduciary services per­
formed during that year; and

(3) need not furnish a bond or other security for the faithful performance of fiduciary 
duties. • . • • - - • •

COMMENT ■ - ’
This section follows the pattern of Section 15 compensation to the custodian who waives com- 

of the UTMA except it does subject the arrange- pensation and also to avoid the accumulation of 
ments for payment of expenses, compensation, claims'for compensation until the termination of 
and bond to provisions in the custodial trust the custodial trust....Although the ability, to con- 
instruraent or agreement of the beneficiary or these matters -by the trust instrument or
court order. agreement of the beneficiary seems to be im-

. plied, as was assumed in UTMA, it is here ex- 
As in UTMA, the provisions with regard to ' pressly stated because of the possibility of infor- 

compensauon are designed to avoid imputed mal arrangements with' persons as trustees.

Library R e f e r e n c e s   *
American Digest System

Bond of trustee, see Trusts «=161. • . .
■ Compensation of trustee, see Trusts «=314 to 321.'

Expenditures of trustee, see Trusts <3=224 to 227.
Reimbursement and indemnity of trustee, see Trusts «=236.
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Encyclopedia*
Bond of trustee, see CJ.S. Trusts § 224.
Compensation of trustee, see CJ.S. §§ 395 to 408.
Creation and discharge of claims against estate and reimbursement, see CJ.S. Trusts §§ 275 to 

285.

§ 15. Reporting and Accounting by Custodial Trustee; Determination of Liability of 
Custodial Trustee.

(a) Upon the acceptance of custodial trust property, the custodial trustee shall provide 
a written statement describing the custodial trust property and shall thereafter provide a 
written statement of the administration of the custodial trust property (i) once each year,
(ii) upon request at reasonable times by the beneficiary or the beneficiary’s legal 
representative, (iii) upon resignation or removal of the custodial trustee, and (iv) upon 
termination of the custodial trust The statements must be provided to the beneficiary or 
to the beneficiary’s legal representative, if any. Upon termination of the beneficiary’s 
interest, the custodial trustee shall furnish a current statement to the person to whom the 
custodial trust property is to be delivered.

(b) A beneficiary, the beneficiary's legal representative, an adult member of the 
beneficiary’s family, a person interested in the custodial trust property, or a person 
interested in the welfare of the beneficiary may petition the court for an accounting by 
the custodial trustee or the custodial trustee's legal representative.

(c) A successor custodial trustee may petition the court for an accounting by a 
predecessor custodial trustee.

(d).In an action or proceeding under this [Act] or in any other proceeding, the court 
may require or permit the custodial trustee or the custodial trustee’s legal representative 
to account The custodial trustee or the custodial trustee’s legal representative may 
petition the court for approval of final accounts.

(e) If a custodial trustee is removed, the court shall require an accounting and order 
delivery of the custodial trust property and records to the successor custodial trustee and 
the execution of all instruments required for transfer of the custodial trust property.

(f) On petition of the custodial trustee or any person who could petition for an 
accounting, the court, after notice to interested persons, may issue instructions to the 
custodial trustee or review the propriety of the acts of a custodial trustee or the 
reasonableness of compensation determined by the custodial trustee for the services of 
the custodiaL.trustee or others.

COMMENT
This section requires that the custodial trustee 

inform the beneficiary ■ of the initiation of the 
trust and provide reasonably current reports of 
the administration of the custodial trust to the 
beneficiary or the beneficiary's legal representa­
tive. • Even though some custodial trustees may 
act informally, it.seems appropriate- that, both 
the trustee and the beneficiary be expected to 
exchange complete, information- concerning the 
administration of the trust-at least once each 
year. In some cases, more- frequent exchanges 
of information between the custodial trustee and 
beneficiary would be expected; e.g., when they 
use a bank account to which both have access. 
This is particularly true with regard" to neces­
sary information for tax reporting by the parties 
involved. This section assumes the usual mini­
mum components of an account, Le., assets and

valves a t the beginning of the accounting period, 
receipts, and disbursements during the account­
ing period and assets and their values on hand or 
available for distribution a t the close of the 
accounting period.

Subsection (a) identifies the necessary reports 
and accountings for the parties, and subsection
(b) identifies a broad group of persons who may 
petition the court for an accounting by the custo­
dial trustee or the custodial trustee's legal repre­
sentative.. Much of the section is drawn from 
Section 19 of the UTMA modified to fit the 
custodial trust Subsection (f) recognizes the 
inherent power of the court to instruct trustees 
and review their actions. This paragraph is pat­
terned after Uniform Probate Code Section 
7-205.
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V trisdoo t from O fficial T o re  accordance with ihe procedures set forth in sections 501B.16
Mlnaeaota. Adds a subsec. (g) which reads: “ fg) A ll to 50IB.25.'*

proceedings described in this section shall be conducted in

Library References
Am erican D igest System

Accounting of trustee, see Trusts «=289 to 313, 322 to 333.
Actions for enforcement of trust, see Trusts <$=359 to 377.
Court supervision of execution of trust and instructions to trustee, see Trusts <$=271 '/z. 
Trustee as representative of beneficiary, see Trusts «=>173.

E ncyc loped ia s  <
Accounting and settlement of trust, see CJ.S. Trusts §§ 377 to 394.
Enforcement of trust, see CJ.S. Trusts §§ 421 to 474.
Court supervision of execution of trust and instructions to trustee, see CJ.S. Trusts § 261. 
Duty of trustee to give information as to management of trust on request of beneficiaries or 

their representatives, see CJ.S. Trusts § 247.

§ 16. Limitations of Action Against. Custodial Trustee.
(a) Except as- provided in subsection (c), unless previously barred by adjudication, 

consent, or limitation, a claim for relief against a custodial trustee for accounting or 
breach of duty is barred as to a beneficiary, a person to whom custodial trust property is 
to be paid or delivered, or the legal representative of an incapacitated or deceased 
beneficiary or payee:

(1) who has received a final account or statement fully disclosing the matter unless 
an action or proceeding to assert the claim is commenced within two years after receipt 
of the final account or statement; or

(2) who has not received a final account or statement fully disclosing the matter 
unless an action or proceeding to assert the claim is commenced within three years 
after the. termination, of the custodial trust.
(b) Except-as provided in subsection (c), a claim for relief to recover from a custodial 

trustee for fraud, misrepresentation, or concealment related to the final settlement of the 
custodial trust or co iceaunent of the existence of the custodial trust, is barred unless an 
action or proceeding to assert the claim is commenced within five years after the 
termination of the custodial trust.

(c) A claim- for r elief is not barred by this section if the claimant:
(1) is a minor, until the earlier r* two years after the claimant becomes an adult or 

dies;
(2) is an incapacitated adult, uj the earliest of two years after (i) the appointment 

of a conservator,, (ii) the removal Ox. the incapacity, or (iii) the death of the claimant; or
(3) was an adult, now deceased, who was not incapacitated, until two years after the 

claimants deaths

COMMENT . .
In an effort to. provide as comprehensive a 

statute as possible to inform the parties of sub­
stantially all of their obligations and rights, stat­
utes ' of limitation are provided in this section.
The limitations provided in this section are de­
rived from the Uniform Probate Code, Sections 
1-106 and 7-307, and from the Missouri Custodi­
al Act. '

The nature of" the limitations imposed by the 
section are illustrated by the situation in which a 
custodial trustee is removed, resigns, or dies. If 
the former custodial trustee accounts as re-

Action in Adopting Jurisdictions
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quired-under Section 13 on removal or resigna­
tion, or the deceased custodial trustee’s personal 
representative accounts, the two-year limitation 
of subsection (aXl) applies. Should the former 
custodial trustee or the personal representative 
fail to account, then, subsection (aX2) would ap­
ply to- limit the time, in which a proceeding to 
assert the claim could be commenced. This time 
would begin to run on the date the trust termi­
nated Of course, if the claim is one for fraud or 
concealment, the longer time limitation of sub­
section (b) would apply. In any event, should 
the beneficiary become incapacitated or die be-



CUSTODIAL TRUST §17
fore die applicable time limitation had expired, pone the time bar until two years after removal 
the tolling provision of subsection (c) could post- of the disability or death.

Library References
American D igest System

Limitations of actions against trustees, see Trusts «=>256.
Limitations of actions to enforce trust, see Trusts «=365{1).

Encyclopedias
Limitations of actions against trustees as to management of trust, see CJ.S. Trusts § 365. 
Limitation of actions to compel accounting, see CJ.S. Trusts § 387.
Limitation of actions to enforce trust, see CJ.S. Trusts § 456.

§ 17. Distribution on Termination.
(a) Upon termination of a custodial trust, the custodial trustee shall transfer the 

unexpended custodial trust property:
(1) to the beneficiary, if not incapacitated or deceased;
(2) to the conservator or other recipient designated by the court for an incapacitated

beneficiary; or
(3) upon the beneficiary’s death, in the following order

(i) as last directed in a writing signed-by the deceased beneficiary while not 
incapacitated and received by the custodial trustee during the life of the deceased 
beneficiary;

(ii) to the survivor, of multiple beneficiaries if survivorship is provided for pursuant 
to Section 6;

(iii) as designated in the instrument creating the custodial trust; or
(iv) to the estate of the deceased beneficiary.

(b) If, when the custodial trust would otherwise terminate, the distributee is incapaci­
tated, the custodial trust continues for the use and benefit of the distributee as 
beneficiary until the incapacity is removed or the custodial trust is otherwise terminated.

(c) Death of a beneficiary does not terminate the power of the custodial trustee to 
discharge obligations of the custodial trustee or beneficiary incurred before the termi­
nation of the custodial trust

COMMENT
This section controls distribution of the custo­

dial trust property when the custodial trust is 
terminated under Section- 2(e). It is designed to 
provide for efficient and. certain distribution, 
without judicial proceedings. Subsection (aX3) is 
an important provision for avoiding complica­
tions on distribution and provides that distribu­
tion may be controlled first, by the direction of 
the deceased beneficiary or second, by the custo­
dial trust instrument (see Sections 2, 6 and 18) 
and, only if no effective prior designation for the 
payment or distribution of the property on the 
death of the beneficiary has been made, shall it 
pass through the beneficiary's estate.

The direction to the custodial trustee by the 
beneficiary, who is not incapacitated^ for distri- - 
bution on: termination of the custodial trust may 
be in any written form clearly identifying the 
distributee. For example, the following di­
rection would be adequate under the statute:

23

I) ________ (name_of beneficiary) hereby di­
rect _______  (name of trustee) as custodial

trustee, to transfer and pay the unexpended 
balance-pf the custodial trust property of 
which I am. beneficiary to as distribu­
tee- on the termination of the trust, at m y  
death. In the event of the prior death of 
_______ above, named as distributee, I desig­
nate _______  as distributee of the custodial

trust property........ ...

Receipt Acknowledged Signed

_______(signature)  (signature)

Custodial Trustee Beneficiary

Date_________________  Date----------------



Action in. Adopting Jurisdictions
Variation* from O ffic ia l Text: " (3 ) to the conservator o r  other recipient designated by

Mlnneaota. Subsce. (a ) reads: the court fo r an incapacitated beneficiary; or
,  . . .  . . . .  “ (4 ) upon the beneficiary’s death, in the following order:(a) Upon termination o f a custodial trust, the custodial ,  , • , . - ■ - ■

trustee shall transfer the unexpended custodial trust proper- " r°  10 'h,= 5U™ vo r o f  mult3Plc beneneunes it survtvor-jy . ship is provided fo r pursuant to section 6;. :
" fii) as designated, in the instrument creating the custodi­a l )  to the beneficiary, i f  not incapacitated o r deceased; aj trust. C).

‘ ‘ (2 ) to the bolder o f  the beneficiary's power o f attorney; “ (iii) to the estate o f the deceased beneficiary."'

Library References
American D lgeat S y item

Distribution of trust property, see Trusts <s=273 to 286..
Termination of trust, see Trusts <3=61.

Encyclopedias •
Payment and distribution of property or fund, see CJ.S.. Trusts §§ 343 to 355.
Termination of trusts, see CJ.S. Trusts §§ 92 to 96.

- § 1 7  CUSTCDLJL TRUST

§ 18. Methods and Forms for Creating Custodial Trusts.
(a) If" a transaction,'including a declaration with respect to or a transfer of specific 

property, otherwise' satisfies applicable law, the criteria of Section 2 are satisfied by:
(1) the execution and either delivery to the custodial trustee or recording of an 

instrument in substantially the following form:

TRANSFER UNDER THE [ENACTING STATE]
.... UNIFORM. CUSTODIAL TRUST ACT. . .
I,  (name of transferor or name and representative capacity if a fiduciary),

transfer t o -----------(name-of- trustee other than transferor), as-custodial trustee for
 (name of beneficiary) as beneficiary and_______ as distributee on termination of
the trust in absence of direction by‘the beneficiary under the [Enacting state] Uniform 
Custodial Trust Act, the following: (insert a description of the custodial trust property 
legally sufficient1 to identify and transfer each item of property).
Dated:_______________________

(Signature); or
(2) the execution and the recording or giving notice of its execution to the beneficiary 

of an instrument in substantially the following form:

DECLARATION_OF TRUST UNDER THE [ENACTING STATE] ■
UNIFORM CUSTODIAL.TRUST- ACT .-

~ Ij — : ' ' (name1 of owner of property), declare that henceforth T hold as custodial
trustee for-" - ' " : (name of beneficiary other than transferor) as beneficiary and______
as'distnlmtee ontermination o f  the trust in absence o f ’direction by the beneficiary under 
the; [Enacting state] Uniform Custodial Trust.Act,.the. following: (Insert a description of 
the-custodial7trust property legally sufficient to identify and .transfer each item of 
property)-.; • ; v * \ . . . . . "  ‘i • • ' ■ * •' • • • • -
Dated: ____________________

(Signature)
(b) Customary methods of transferring or evidencing ownership of property may be 

used to create a custodial trust, including any of the following:
(1) registration of a security in the name of a trust company, an adult other than the

transferor, or the transferor if. the beneficiary is-other than the transferor, designated
in substance “as custodial trustee fo r_______(name of beneficiary) under the [Enacting
state] Uniform Custodial Trust Act";

. . . .  ^



(2) delivery of a certificated security, or a document necessary for the transfer of an 
uncertificated security, together with any necessary endorsement, to an adult other 
than the transferor or to a trust company as custodial trustee, accompanied by an 
instrument in substantially the form prescribed in subsection (aXl);

(3) payment of money or transfer of. a security held in the name of a broker or a 
financial institution, or its nominee to a broker or financial institution for credit to an 
account in the name of a trust company, an adult other than the transferor, or the 
transferor if the beneficiary is other than the transferor, designated in substance: “as
custodial trustee fo r  (name of beneficiary) under the [Enacting state] Uniform
Custodial Trust Act” ; ■ ••

(4) registration of ownership of a life or endowment insurance policy or annuity 
contract with the issuer in. the- name of a trust company, an adult, other than the 
transferor, or the-transferor if the beneficiary is other than the transferor, designated
in substance: “as custodial trustee for ______  (name of beneficiary) under the
[Enacting state] Uniform Custodial Trust Act” ;

(5) delivery of a written assignment to.an- adult.other than.the.transferor or to a 
trust company whose name in the assignment is designated in substance by the words:
“as custodial trustee for ______  (name- of. beneficiary) under the [Enacting, state]
Uniform Custodial Trust Act” ;

] (6) irrevocable exercise of a power of appointment, pursuant to its terms, in favor of
? a trust company, an adult other than the donee of the power, or the donee who holds
I the power if the beneficiary is other than- the donee, whose name in the appointment is
| : designated in- substance: “as custodial trustee fo r  (name of beneficiary) under
j the [Enacting state] Uniform Custodial Trust Act” ;

(7); delivery of a written notification7or assignment of a right to future payment 
; under a contract to an obligor which transfers the right under the contract to a trust

company, an adult other than the transferor, or the transferor if the beneficiary is other 
than the transferor, whose name in the notification or assignment is designated in
substance: “as-custodial trustee f or :   (name of beneficiary) under the P^nactm

. state] Uniform Custodial Trust-Act” ; •
(8) execution, delivery, and recordation of a conveyance of an interest u. 

property in the name of a trust company, an adult other than the transferor, or the 
transferor if the beneficiary is other than the transferor, designated in substance: “as
custodial trustee fo r_______ (name of beneficiary), under the [Enacting state] Uniform
Custodial Trust Act” ;

(9) issuance of a certificate of title by an agency of a state or of the United States 
which evidences title to tangible personal property:

.(i) issued in the name of a trust company, an adult other than the transferor, or the 
; transferor if the beneficiary is. other than the transferor, designated in'substance:
; “as custodial trustee for ~ (name of beneficiary) under the [Enacting state]
} Uniform Custodial Trust Act” ;., or
j (ii) delivered to a trust company or an adult other than the transferor or endorsed

by the transferor to that person, designated in substance: “as custodial trustee for
—— (name-of be. .ficiary) under the [Enacting state] Uniform-Custodial. Trust
Act” ; or
(10) execution and delivery of an instrument of gift to.a trust company or an adult 

-other than the,transferor,.designated in substance: “as custodial trustee fo r ______
(name of beneficiary) under the [Enacting state] Uniform Custodial Trust Act.”

COMMENT
This section- largely, follows Section 9 - of means is • intended to be within the scope of the

UTMA.._ It provides instructional detail, for . statute, provided, the requirements of Section 2
forms and methods of transferring assets that are met The method of. transfer or conveyance
satisfy the requirements of the statute. AJ- appropriate to the asset should-be used, e.g., if

j though many of the customary methods of trans- land is involved, a deed or conveyance that aatis-
: ferring assets are identified, these methods are", fies the local requirements would be appropriate.
' not intended to be exclusive since any type of In the effort to make the statute as self-con-

property that can be transferred by any legal - tained and as fully explanatory as possible, these

CUSTODIAL 73UST •: ‘ S
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CUSTODIAL THUST

provisions for implementation are included in the 
statute rather than being- appended or inserted 
in the Comments.-*• 5 '* '•

Action in.Adopting Jurisdictions

V*xt*tio*r treat O fB dil Tert:.............. example, a designation o f  an alternate or successor trustee or
Vlrgkri*. In  snbsec. (* ), add* a provisioa which r a d s : tbc recipient o f the custodial property upon termination o f

.“ E ither fo ra  may- be modified by. the owner to  include, fo r  the trust,"

Library References

American Digest System.

Transactions creating or operating- as trusts, see Trusts «=30'/z to 37.
Written instruments creating o r declaring- trusts, see Trusts «=>19 to 29.

Encyclopedias
• Agreements,'covenants, and-transactions creating or operating as trusts, see CJ.S. Trusts §§ 50

•- to-59;-------------
Declaration of trusty see CJ.S. Trusts §§-42'to 49.

§ 19. Applicable Law.
(a). This [Act] applies to a transfer or declaration creating a custodial trust that refers 

to. this [Act] if, at the time o f the transfer or declaration, the transferor, beneficiary, or 
custodial trustee is a resident o f or has its principal place of business in. this State or 
custodial trust property is located in this State. The custodial trust remains subject to 
this’ [Act] despite a later change in residence or principal place o f business o f the 
transferor, beneficiary, .or custodial trustee, or removal of the custodial trust property 
from this State.'. . ..

(b) A  transfer made pursuant , to an act o f another state substantially similar to this 
[Act] is governed by the law o f that state and may. be enforced in this,State.

. COMMENT
This section is designed to avoid confusion in 

the event a party or assets are removed from the 
state.

§ 20. Uniformity o f Application and Construction.
This [Act] shall be applied and construed to effectuate its general purpose to make 

uniform the law with respect to the subject o f this [Act] among states enacting it

Library References

Encyclopedia* • ....................

Similar interpretation of- uniform- laws- adopted in-different states, see CJ.S. Statutes § 371.

§ 21. Short Title.
This [Act}'‘may be-cited as the "[Name o f  Enacting. State] Uniform' Custodial Trust 

A c t "  ' • • • • ' -• : :t
§ 22. Severability. r‘

I f  any provision o f  this [Act] or its application to any person or circumstance is held 
invalid, the invalidity does not affect other provisions or applications o f this [Act] which 
can be given • effect'without the invalid provision'or "application, and to this end the 
provisions o f this [Act] are severable;

. * • • •  - L ib ra ry  R e fe re n c e s
A m eriem r D igest System

Effect of partial invalidity of statutes, see Statutes «=>64{1).
26



CUSTODIAL TRUST

Encyclopedias
Statutory declaration as to effect of partial invalidity, see CJ.S. Statutes § 94.

§ 23. Effective Date.
This [Act] takes e ffe c t -----------





Date of Conunittee Action: O  • ,33- — -

(7) ..OUSE COMMITTEE REPORT
Date Referred: March 6, 1992 F U R T H E R  R E F E R R A L S :

The JUDICIARY Committee considered:

Finance

HB 510

HOUSE BILL NO. 510 PROTECT ELDERLY AND DISABLED ADULTS

"An Act relating to criminal offenses and penalties for offenses involving disabled or elderly adults."

RECOMMENDATIONS: . /
be replaced with___________ 0 5  fjF\ 57Q /  - T K'./A PJ/ J
[ ] have attached amendments(s) 
1)4 do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the___

[ \ the same title 
_\V] a new title

Committee

ADOPTS: letter of Intent

APPROVES PREVIOUS:ATTACHES NEW.FISCAL NOTE(s): ^

[ ] fiscal impact_____________________________  [ ] fiscal note(s)____

[J] zero fiscal notef ^ 'C ^ f y ' , _________ ■_________ [ ] zero fiscal note(s)

CHAIRMAN'S

OTHER RECOMMENDATIONS

1 3 T M ,_________



FISCAL NOTE

Revision Date: ______________________
Title: . "An act relating to criminal.

STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO. H B 510

Department A ffec ted :
BRU: Alaska State Troopers

Public Safety

offenses involving disabled or elderly Component: Detachments
Sponsor:
Requestor:

-Representative Mackie.
Representative Mackie COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands o f D o lla rs ) (in flation not included)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TO TAL OPERATING -0- -0- -0- -0- -0- -0-

CAP1TAL -0 - -0 - -0 - -0 - -O- -o-

REVENUE
FUND SOURCE: -0 - -0 - -0 - -0 - -0 - -0*

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:
TOTAL -0- -0- -0- -0- -0- -0-

PO SIT IONS :
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 V V- o
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.) 
No fiscal impact is anticipated.

jjj Prepared By: Francis C. Allan____________________________________________  Phone: . 269-569 .1.
"|.i2- Division: A l a s k a  S t a r e  Trnnpe^     Date:_____ 2/24/92____________

rv. v W  Richard L. Burton
Approved by Commissioner: — — v . --------------------------

Agency: Department nf Public Safety----------------------------------------------  Dote: . 2/25/22-

Distribution (by preparer): Lea. Fin., Legislative Sponso r, Requestor, OMB/DBR, Gov. Legis. O le ., & Impacted A goncy |ios |.Rev 10 /7 /9 1  P a g e _ ! _ o l J _
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F IS C A L  N O T E

Revision Date February _18J. 992__________________________ Dept. Affected Health and Social Service______________
Title: "An Act relating to criminal otfenses and BRU: Division of Family and Youth Services
penalties for offenses involving disabled or elderly adults." Component: SERO, SCRO, NRO___________________
Sponsor: Representative Mackie______________________ _________________________________________________________
Requestor: House H ESS Committee___________________ COMPONENT SERIAL NO. 0254, 0255. 0258

STATE OF ALASKA BILL NO. HB510
1992 LEGISLATIVE SESSION

E x p e n d itu re s /R e v e n u e s _________________________________ (Thousands ot Dollars)
OPERATING FY93 FY94 FY95 FY96 FY97 FY98

PERSONAL SERV ICES 0.0 0.0! O.OI 0.0 0.0 0.0
TRAVEL 0.0 0.0! O.OI 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0I 0.01 0.0 0.0 0.0
SU PPLIES 0.0 0.0! O.OI 0.0 0.0 0.0
EQUIPMENT 0.0 O.Oi O.OI 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0I 0.0' 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 O.Oi 0.01 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0! 0.0! 0.0 0.0 0.0
TOTAL OPERATING 0.0 O.OI 0.0 I 0.0 0.0 0.0

CAPITAL 0.0 0.0! O.OI 0.0 o.o! o.o

REVENUE 0.0 0.0! O.OI O o o b 0.0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 O.Oi O.OI 0.0 0.0 0.0
FEDERAL FUNDS 0.0 O.OI O.OI 0.0 0.0 0.0
OTHER 0.0 O.Oi 0.01 0.0 0.0 0.0
TOTAL 0.0 0.0 I 0.0 I 0.0 0.0 0.0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY _____0 , 0 0 0 0 0

Estimate of current year impact: NONE

ANALYSIS: (Attach a separate page if necessary)
A j a s k a ,  l i k e  many s t a t e s  i n  t h e  e a r l y  8 0 ' 3 ,  p a s s e d  h u t  f a i l e d  t o  fu n d  a P r o t e c t i o n  o f  t h e  E l d e r l y  s t a t u t e .  

T e n  y e a r s  a f t e r  A l a s k a ' s  la w  was p a s s e d ,  t h e  Deoartme.nt s t i l l  i s  n o t  a d e q u a t e l y  f u n d e d  f o r  t h i s  maQrifrte. 

T h e r e  i s  c o n c e r n  o v e r  r a i s i n g  t n e  p e n a l t y  wnen mandated p r o f e s s i o n a l s  f a i l  t o  r e p o r t  a b u s e  a n d  n e g l e c t  

t o  e l d e r l y  p e r s o n s  t o  t n e  D e p a r t m e n t  as t h e  e x i s t i n g  re s p o n s e  s y s t e m  i s  i n a d e q u a t e .  T h i s  b i l l ,  n j w e v e r ,  

i f  p a s s e d ,  w o u lc  n o t  d i r e c t l y  c r e a t e  an a d d i t i o n a l  w o r k lo a d  on. th e  D e p a r t m e n t .

Prepared by: 
Division:

Brian S aylor. Deputy Commissioner 
Division of Family and Youth Services

Phone: 465-3030

Approved by Commissioner: Theodore A. Mala. MD. MF?H 
Agency: Department of Health and Social Serviced

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor

OMB
Impacted Agency(ies)

Date: March 4.1992

Date:

(Rev 10/90) Page 1 of 1
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STA TE O F  ALASKA
1992 LEG ISLA TIV E SESSION

FISCA L N O TE
B IL L  NO. C S H B 510  QIES)

Revision Date: March 19. 1992________________
Title: "...criminal offenses...involving disabled
or elderly adults."__________________________________
Sponsor: Representative Mackie________________
Requestor: Representative Mackie______________

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Department of Law
BRU: Prosecution_____________________________
Component: AN_______________________________

COMPONENT SERIAL

85 through 91

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING * * » t t t l  t *« « « ft ft ft ft

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands o f Dollars)
GENERAL FUND t l f * * « « # t * * t ft ft ft ft ft ft ft ft

FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

POSITIONS:
FULL-TIME ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft ft

PART-TIME
TEMPORARY

Estimate o f cu rren t year im pact:
ANALYSIS: (A ttach  a separate page if necessary.) 

Please see the  a ttached ana lysis.

t t -  .Prepared by: Richard I. Peaues. Dire
D ivision: A dm in is tra tive

Approved by Com m issioner 
Agency: Depa rtm en t o f Law

im iss ioner: Charles E. Cole. A t f f ln e v  General% ̂  m rtrt4* nf I Alii ^

Phone: 4 6 5 -3 6 7 2
Date: March 19. 1992

Date: March 19. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Page 1 o f,



CONTINUATION o f FISCAL NOTE ANALYSIS
F o r  B i l l / R e s o l u t i o n  N o . _______ CSHB 510 CHESl

T h e  HES C o m m itte e  s u b s t i t u t e  c o r r e c t e d  a d r a f t i n g  e r r o r  i n  
S e c t io n  7 .  O t h e r w is e ,  t h e  b i l l  i s  u n c h a n g e d . O u r f i s c a l  n o t e  a n a l y s i s  
i s  t h r e f o r e  r e p e a t e d  b e lo w .

T h i s  b i l l  am ends v a r i o u s  c r i m i n a l  s t a t u t e s  t o  in c r e a s e  t h e  
p e n a l t y  f o r  a n  o f f e n s e ,  i f  t h e  o f f e n s e  i s  c o m m it te d  a g a i n s t  a  d is a b le d  
o r  e l d e r l y  a d u l t .  T h e  d e p a r t m e n t 's  a n a l y s i s  f o l l o w s  b e lo w .

S e c t io n  1 . T h i s  s e c t i o n  am ends AS 0 8 .0 1  t o  p r o v id e  t h a t  c o n v i c t i o n  o f  
a p e r s o n  l i c e n s e d  o r  r e g u la t e d  b y  t h e  D e p a r tm e n t  o f  Com merce a n d  
E c o n o m ic  D e v e lo p m e n t,  f o r  f a i l u r e  t o  r e p o r t  h a rm  t o  a n  e l d e r l y  p e r s o n  o r  
f a i l u r e  t o  r e p o r t  p h y s i c a l  o r  s e x u a l  a s s a u l t  o f  a d i s a b l e d  a d u l t ,  may be 
c o n s id e r e d  a s  g r o u n d s  f o r  d i s c i p l i n a r y  p r o c e e d in g s  o r  s a n c t io n s  a g a in s t  
a p e r s o n  who h a s  a d u t y  t o  m ake s u c h  a r e p o r t .  T h i s  s e c t i o n  w i l l  n o t  
h a v e  a d i r e c t  f i s c a l  im p a c t  f o r  t h e  D e p a r tm e n t  o f  Law , n o r  s h o u ld  t h e r e  
b e a n y  im p a c t  f o r  t h e  D i v i s i o n  o f  O c c u p a t io n a l  L ic e n s i n g ,  b e c a u s e  
f a i l u r e  t o  r e p o r t  o c c u r s  r a r e l y .

S e c t io n  2 . T h i s  s e c t i o n  am ends AS 1 1 . 4 1 . 2 0 0 ( a )  t o  i n c l u d e  r e c k l e s s l y  
c a u s in g  s e r i o u s  p h y s i c a l  i n j u r y  t o  a d is a b le d  o r  e l d e r l y  a d u l t  w i t h i n  
t h e  c r im e  o f  a s s a u l t  i n  t h e  f i r s t  d e g r e e .  B e c a u s e  r e c k l e s s l y  c a u s in g  
s e r i o u s  p h y s i c a l  i n j u r y  i s  c u r r e n t l y  a s s a u l t  i n  t h e  s e c o n d  d e g r e e ,  t h i s  
s e c t i o n  w i l l  h a v e  t h e  e f f e c t  o f  r a i s i n g  t h e  p e n a l t y  f o r  t h i s  c o n d u c t  
fr o m  a c l a s s  B f e l o n y  t o  a c la s s  A f e l o n y ,  i f  t h e  v i c t i m  i s  a d is a b le d  
o r  e l d e r l y  a d u l t .

We c a n n o t  d e t e r m in e  a f i s c a l  im p a c t  f o r  t h i s  s e c t i o n  b e c a u s e  
t h e  s t a t e  d o e s  n o t  k e e p  r e c o r d s  b y  t h e  a g e  o f  t h e  v i c t i m ,  e x c e p t  f o r
m in o r s .  E a c h  y e a r  t h e r e  a r e  b e tw e e n  300 a n d  400 f e l o n y  a s s a u l t s
r e f e r r e d  f o r  p r o s e c u t io n .  H o w e v e r , we do n o t  know  how m any o f  t h e s e  
a s s a u l t s  a r e  c o m m it te d  a g a in s t  d i s a b le d  o r  e l d e r l y  a d u l t s .  I n c r e a s i n g  
t h e  p e n a l t y  f o r  t h i s  c r im e  c o u ld  c a u s e  some a d d i t i o n a l  c o s t  f o r  t h e  
d e p a r tm e n t  b e c a u s e  o f  t h e  d i f f i c u l t y  o f  p r o v in g  t h a t  t h e  d e f e n d a n t  knew  
t h a t  t h e  v i c t i m  w as a d i s a b le d  o r  e l d e r l y  a d u l t .

S e c t io n  3 . T h i s  s e c t i o n  am ends AS 1 1 . 4 1 . 2 1 0 ( a )  t o  i n c l u d e  r e c k l e s s l y  
c a u s in g  p h y s i c a l  i n j u r y  t o  a d i s a b le d  o r  e l d e r l y  a d u l t  w i t h i n  t h e  c r im e  
o f  a s s a u l t  i n  t h e  s e c o n d  d e g r e e .  B e c a u s e  r e c k l e s s l y  c a u s in g  p h y s i c a l  
i n j u r y  i s  c u r r e n t l y  a s s a u l t  i n  t h e  f o u r t h  d e g r e e ,  t h i s  s e c t i o n  w i l l  h a v e  
t h e  e f f e c t  o f  r a i s i n g  t h e  p e n a l t y  f o r  t h i s  c o n d u c t  fr o m  a c la s s  A
m is d e m e a n o r  t o  a c l a s s  B f e l o n y ,  i f  t h e  v i c t i m  i s  a d i s a b le d  o r  e l d e r l y
a d u l t .

H e re  a g a in ,  we c a n n o t  d e t e r m in e  a f i s c a l  im p a c t  d u e  t o  t h e  
la c k  o f  i n f o r m a t i o n  a b o u t  t h e  a g e  o r  m e n t a l d i s a b i l i t y  o f  a d u l t  v i c t i m s .  
I t  d o e s  a p p e a r  l i k e l y ,  h o w e v e r , t h a t  some s u b s t a n t i a l  
im p a c t  w i l l  o c c u r  i f  w h a t i s  c u r r e n t l y  a m is d e m e a n o jr o f f e n s e  i s  
r a i s e d  t o  a f e l o n y  o f f e n s e .  T h is  i s  b e c a u s e  f u l l  r a n g e  f e l o n y  
p r o s e c u t io n  i n c l u d e s  t h e  g r a n d  j u r y  a n d  in d ic t m e n t  p r o c e s s ,  p r e t r i a l
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m o t io n  p r a c t i c e  a n d , i n  v ie w  o f  t h e  in c r e a s e d  s e v e r i t y  o f  t h e  c h a r g e ,  a 
much m o re  v ig o r o u s  d e f e n s e .  We w o u ld  a l s o  h a v e  t o  p r o v e  t h a t  t h e  
d e f e n d a n t  knew  t h a t  t h e  v i c t i m  w as a d i s a b l e d  o r  e l d e r l y  a d u l t .  
C u r r e n t l y ,  a b o u t  3 ,0 0 0  m is d e m e a n o r  a s s a u l t s  a r e  r e p o r t e d  u n d e r  s t a t e  la w  
e a c h  y e a r .

S e c t io n  4 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 2 0 ( a )  t o  i n c l u d e  p l a c i n g  a 
d i s a b l e d  o r  e l d e r l y  a d u l t  i n  f e a r  o f  im m in e n t  p h y s i c a l  i n j u r y  b y  w o rd s  
o r  o t h e r  c o n d u c t  w i t h i n  t h e  c r im e  o f  a s s a u l t  i n  t h e  t h i r d  d e g r e e .  T h is  
a m en dm en t w i l l  h a v e  t h e  e f f e c t  o f  r a i s i n g  t h e  p e n a l t y  f o r  c o n d u c t  
c u r r e n t l y  c l a s s i f i e d  a s  a c la s s  A m is d e m e a n o r  t o  a c l a s s  C f e l o n y  i f  t h e  
v i c t i m  i s  a d is a b l e d  o r  e l d e r l y  a d u l t .  T h e  d e p a r t m e n t 's  com m ents on t h e  
im p a c t  f o r  S e c t io n  3 a p p ly  t o  t h i s  s e c t i o n ,  a s  w e l l .

S e c t io n  5 . T h i s  s e c t i o n  am ends AS 1 1 . 4 6 . 1 2 0 ( a )  t o  p r o v id e  t h a t  a  p e r s o n  
c o m m its  t h e f t  i n  t h e  f i r s t  d e g r e e  i f  t h e  v i c t i m  o f  t h e  t h e f t  i s  a 
d i s a b le d  o r  e l d e r l y  a d u l t .  N o r m a l ly ,  t h e  v a l u e  o f  t h e  p r o p e r t y  o r  
s e r v i c e s  m u s t be $ 2 5 ,0 0 0  o r  m o re  b e f o r e  t h e  c r i m i n a l  c o n d u c t  r e a c h e s  
t h e f t  i n  t h e  f i r s t  d e g r e e .  C o n s e q u e n t ly ,  t h i s  s e c t i o n  w i l l  h a v e  t h e  
e f f e c t  o f  m a k in g  t h e f t  w i t h  a v a lu e  i n  a n y  a m o u n t a c la s s  B f e l o n y ,  i f  
t h e  v i c t i m  i s  a d i s a b le d  o r  e l d e r l y  a d u l t .  T h e  d e p a r tm e n t  h a n d le s  1 ,0 0 0  
m is d e m e a n o r  t h e f t s  a n d  200 c la s s  C f e l o n y  t h e f t s  a n n u a l l y .

F o r  t h e  r e a s o n s  d is c u s s e d  a b o v e , we c a n n o t  d e t e r m in e  w h a t 
n u m b e r o f  m is d e m e a n o r s , o r  l e s s e r  d e g r e e  f e l o n i e s ,  w o u ld  b e r e q u ir e d  t o  
b e  h a n d le d  a s  c la s s  B f e l o n i e s  i f  t h i s  s e c t i o n  i s  a p p r o v e d . H o w e v e r, 
some f i s c a l  im p a c t  w i l l  o c c u r  i f  t h e r e  i s  a s u b s t a n t i a l  n u m b e r o f  new 
f e l o n i e s .

S e c t io n  6 . T h i s  s e c t i o n  d e f i n e s  a " d is a b le d  o r  e l d e r l y  a d u l t "  t o  mean 
a p e r s o n  18 y e a r s  o f  a g e  o r  o l d e r  who h a s  a p h y s i c a l  o r  m e n t a l 
d i s a b i l i t y ,  o r  p h y s i c a l  o r  m e n t a l im p a ir m e n t ,  a s  d e f in e d  i n  AS
1 8 . 8 0 . 3 0 0 ,  o r  a p e r s o n  65 y e a r s  o f  a g e  o r  o l d e r .

S e c t io n  7 . T h is  s e c t i o n  p r o v id e s  t h a t  a p e r s o n  who f a i l s  t o  r e p o r t  
s u s p e c t e d  h a rm  t o  a n  e l d e r l y  p e r s o n ,  a s  r e q u ir e d  b y  AS 4 7 . 2 4 . 0 1 0 ,  i s  
g u i l t y  o f  a c la s s  B m is d e m e a n o r. T h e  s e c t i o n  a l s o  p r o v id e s  t h a t  t h e  
c o u r t  s h a l l  n o t i f y  a l i c e n s i n g  e n t i t y  w hen a p e r s o n  who i s  a member o f  
a p r o f e s s i o n  o r  o c c u p a t io n  r e g u la t e d  b y  t h e  s t a t e  i s  c o n v ic t e d  f o r  
f a i l u r e  t o  r e p o r t .  F a i l u r e  t o  r e p o r t  i s  v e r y  r a r e .  C o n s e q u e n t ly ,  t h i s  
s e c t i o n  s h o u ld  n o t  h a v e  a f i s c a l  im p a c t .

S e c t io n  8 . T h is  s e c t i o n  p r o v id e s  t h a t  t h e  c o u r t  s h a l l  n o t i f y  t h e
l i c e n s i n g  e n t i t y  w hen a p e r s o n  r e g u la t e d  b y  t h e  s t a t e  i s  c o n v ic t e d  f o r  
k n o w in g ly  f a i l i n g  o r  r e f u s i n g  t o  r e p o r t  s u s p e c t e d  p h y s i c a l  o r  s e x u a l  
a s s a u l t  o f  d i s a b l e d  a d u l t s .  F a i l u r e  t o  r e p o r t  i s  r a r e ,  a n d  a f i s c a l  
im p a c t  i s  n o t  a n t i c i p a t e d .
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FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO. CSHB 510 (HES)

ANALYSIS: (continued)
*
.r /

The fiscal impact that will result from treating disabled and elderly adults as a special class of victim is impossible to quantify. However, it is clear that 
by increasing the seriousness of the penalties (in some cases requiring mandatory jail time) and also increasing the seriousness of the crime (making 
crimes that formerly were misdemeanors felonies with rights to grant jury and 12-person juries) defense costs will increase as well.
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S P O N S O R  S T A T E M E N T

HB 510 "A n  A c t  r e l a t i n g  t o  c r i m i n a l  o f f e n s e s  
an d  p e n a l t i e s  f o r  o f f e n s e s  i n v o l v i n g  

d i s a b le d  o r  e l d e r l y  a d u l t s "

I  h a v e  in t r o d u c e d  HB 510 b e c a u s e  t h e r e  i s  o c c u r r in g  i n  
A la s k a  a n u m b e r o f  t h i n g s  w h ic h  I  f e e l  m ake i t  c r i t i c a l  f o r  
t h e  l e g i s l a t u r e  t o  d is c u s s  t h e  s u b j e c t  o f  e l d e r  a b u s e , e l d e r  
e x p l o i t a t i o n ,  c r im e s  a g a in s t  t h e  e l d e r l y ,  a n d  a d u l t  
p r o t e c t i v e  s e r v i c e s .

T h e  6 5 +  a g e  g r o u p  in c r e a s e d  b y  9 3 .7 %  i n  A la s k a  i n  t h e  p a s t  
d e c a d e . T h e  n u m b e r o f  p e r s o n s  a g e  65+ l i v i n g  a lo n e  in c r e a s e d  
b y  108% . Some a r e a s  h a v e  f a r  s u r p a s s e d  t h e  g r o w th  i n  t h e  
6 5 +  s e g m e n t: H a in e s  B o r o u g h , i n  my l e g i s l a t i v e  d i s t r i c t  -
133% , M a t - S u  B o r o u g h  -  1 5 5 .6 2 % , a n d  t h e  K e n a i P e n in s u la  
B o r o u g h  -  1 4 3 .6 5 % . W hen o n e  i s  a w a re  o f  t h e  p h e n o m e n a l 
r a t e s  o f  g r o w th  o c c u r r in g  i n  t h is ;  age s e g m e n t, t h e  s p e c t e r  
o f  d e c l i n i n g  r e s o u r c e s  a v a i l a b l e  f o r  p r o t e c t i o n ,  
i n t e r v e n t i o n  a n d  i n v e s t i g a t i o n  o f  c r im e s  a g a i n s t  t h i s  
v u l n e r a b l e  g r o u p  b ecom es v e r y  a la r m in g .

HB 510 c r e a t e s  s e p a r a t e  c la s s e s  o f  o f f e n s e s  f o r  c r im e s  
a g a i n s t  t h e  e l d e r l y  a n d  d i s a b le d  a d u l t s  a n d  m a n d a te s  
e n h a n c e d  p e n a l t i e s  f o r  t h e s e  c r im e s .  F i n a n c i a l  e x p l o i t a t i o n  
a n d  a b u s e  o f  t h e  e l d e r l y  a n d  d i s a b l e d  w o u ld  becom e i t s  own 
c la s s  o f  o f f e n s e ,  w i t h  p e r s o n s  who c o m m it t h e f t  w hen t h e  
v i c t i m  i s  a d i s a b le d  o r  e l d e r l y  a d u l t  g u i l t y  o f  t h e f t  i n  t h e  
f i r s t  d e g r e e .

HB 510 w i l l  a l s o  r e q u ir e s  e n h a n c e d  p e n a l t i e s  f o r  t h e  f a i l u r e  
t o  r e p o r t  h a rm  t o  t h e  e l d e r l y  an d  d i s a b l e d .  I f  a p e r s o n  
c o n v ic t e d  o f  f a i l u r e  t o  r e p o r t  i s  a m em ber o f  a p r o f e s s i o n  
r e g u la t e d  b y  t h e  s t a t e ,  t h e  c o u r t s  s h a l l  n o t i f y  t h e  
l i c e n s i n g ,  c e r t i f y i n g ,  o r  r e g u l a t i n g  e n t i t y  o f  t h e  
c o n v i c t i o n .

T h e  la w  c u r r e n t l y  s a y s  t h a t  a p e r s o n  who f a i l s  t o  c o m p ly  
w i t h  t h e  la w  i s  g u i l t y  o f  a v i o l a t i o n ,  t h e  l e a s t  s e r i o u s  
s t a t e  c r i m i n a l  o f f e n s e  a n d  n o  m e n t io n  i s  m ade o f  
p r o f e s s i o n a l s  o r  o t h e r  l i c e n s e d  o c c u p a t io n s .
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SPONSOR STATEMENT 
HB 510 R e l a t i n  .o c r i m i n a l  
o f f e n s e s  a n d  c i t i e s  f o r  
o f f e n s e s  i n v o l v i n g  d i s a b le d  
a n d  e l d e r l y  a d u l t s

T w e n t y - e i g h t  s t a t e s  h a v e  p e n a l t i e s  f o r  a b u s e  o f  an  e l d e r l y  
p e r s o n  a n d  s i x t e e n  s t a t e s  now  h a v e  some fo r m  o f  e n h a n c e d  
p e n a l t i e s  f o r  t h e s e  c r im e s .  M any s t a t e s  h a v e  in c lu d e d  
s t a t u t o r y  la n g u a g e  t o  r e f l e c t  t h a t  e l d e r l y  a n d  h a n d ic a p p e d  
p e r s o n s  a r e  m o re  v u l n e r a b l e  a n d  d i s p r o p o r t i o n a t e l y  dam aged 
b y  c r im e  b e c a u s e  t h e y  a r e  l e s s  a b le  t o  e s c a p e  o f f e n d e r s  and 
t e n d  t o  s u f f e r  t h e  g r e a t e s t  r e l a t i v e  d e p r i v a t i o n  a s  a r e s u l t  
o f  c r im e s  a g a i n s t  th e m . T h e  e l d e r l y  a n d  d i s a b le d  a r e  a l s o  
m o re  s u s c e p t i b l e  t o  l o n g - t e r m  a d v e r s e  e f f e c t s  o f  t h e s e  
c r im e s  a n d  l e s s  a b le  t o  r e c o v e r  fr o m  t h e  s u b s t a n t i a l  im p a c t  
o f  p h y s i c a l ,  e m o t io n a l  a n d  f i n a n c i a l  a b u s e .

I  do n o t  b e l i e v e  t h a t  w e , a s  a l e g i s l a t i v e  b o d y , h a v e  
a d e q u a t e ly  a d d r e s s e d  t h e  is s u e  o f  a d u l t  p r o t e c t i v e  s e r v i c e s .  
I  i n t e n d  t o  show  t h a t  t h e  d is m a l  m a n n e r i n  w h ic h  a d u l t  
p r o t e c t i v e  s e r v i c e s  h a v e  b e e n  fu n d e d  o v e r  t h e  p a s t  d e c a d e  
i s  r e f l e c t i v e  o f  how  a n  e n v ir o n m e n t  c a n  b e  c r e a t e d  w h e re b y  
t h e  e l d e r l y  a n d  d i s a b l e d  becom e p r e y  t o  a l l  fo r m s  o f  
d e s p ic a b le  a c t s .

W e, a s  l e g i s l a t o r s ,  a r e  w e l l  a w a re  o f  t h o s e  l e g i s l a t i v e  
a c t i o n s  t h a t  h a v e  b e e n  t a k e n  t h a t  now c o n t r i b u t e  t o  t h e  
g r o w th  o f  A l a s k a 's  o l d e r  p o p u l a t i o n .  T h e  S t a t e  h a s  g o n e  
i n t o  t h e  n u r s in g  home b u s in e s s  b u i l d i n g  P i o n e e r 's  H om es; 
w e 'v e  e l i m i n a t e d  t h e  in c o m e  t a x ;  w e 'v e  i n s t i t u t e d  t h e  
P e rm a n e n t F u n d  D iv id e n d  a n d  t h e  L o n g e v i t y  B o n u s P r o g r a m ; and  
a l lo w e d  f o r  p r o p e r t y  a n d  t a x  e x e m p t io n s  f o r  s e n i o r  c i t i z e n s .

I  f e e l  t h a t  t h i s  s i t u a t i o n  i s  o n e  o f  o u r  m a k in g . We m u s t 
a d d r e s s  t h i s  p h e n o m e n a l g r o w th  i n  o u r  a g e d  w i t h  h a s t e  a n d  , 
c o n c e r n  f o r  o u r  r e s p o n s i b i l i t i e s  t o  t h i s  m o s t v u l n e r a b l e  
s e g m e n t o f  o u r  s o c i e t y .



P E N A L T I E S  F O R  C R I M I N A L  O F F E N S E S

P r o p o s e d  c l a s s i f i c a t i o n s  o f  o f f e n s e s  i n v o l v i n g  e l d e r l y  a n d  
d is a b le d  a d u l t s  a n d  a t t e n d a n t  p e n a l t i e s :

O f f e n s e :

S e r io u s  p h y s i c a l  
i n j u r y

P h y s i c a l  i n j u r y

By w o rd s  o r  o t h e r  
c o n d u c t  p l a c i n g  a 
d is a b le d  o r  e l d e r l y  
a d u l t  i n  f e a r  o f  
im m in e n t  h a rm

F i n a n c i a l  e x p l o i t a ­
t i o n  an d  a b u s e

F a i l u r e  t o  r e p o r t  
h a rm  t o  e l d e r l y

F a i r l u r e  t o  r e p o r t  
h a rm  t o  d is a b le d

C r im e :

A s s a u l t  i n  t h e  
f i r s t  d e g r e e ;  

C la s s  A f e l o n y

A s s a u l t  i n  t h e  
s e c o n d  d e g r e e ;  

C la s s  B f e l o n y

A s s a u l t  i n  t h e  
t h i r d  d e g r e e ;  

C la s s  C f e l o n y

T h e f t  i n  t h e  
1 s t  d e g r e e ;  

C la s s  B f e l o n y

C la s s  B 
m is d e m e a n o r

C la s s  B 
m is d e m e a n o r

P e n a l t y :

N o t  m o re  t h a n  20 
y e a r s  

- 1 s t  c o n v . -  5 y r s  
- 1 s t  c o n v . -  7 y r s  

w i t h  f i r e a r m  
-2 n d  c o n v . - 1 0  y r s  
- 3 r d  c o n v . - 1 5  y r s  
AS 1 2 ,5 5 . 1 2 5

N o t  m o re  t h a n  10 
y e a r s  

-2 n d  c o n v . - 4  y r s  
- 3 r d  c o n v . - 6  y r s  
AS 1 2 .5 5 . 1 2 5

N o t  m o re  t h a n  5 
y e a r s  

-2 n d  c o n v . - 2  y r s  
- 3 r d  c o n v . - 3  y r s  
AS 1 2 .5 5 . 1 2 5

AS 1 2 .5 5 . 1 2 5

■f

AS 4 7 . 2 4 . 0 1 0 ( c )
AS 1 2 .5 5 . 1 3 5

AS 4 7 . 2 4 . 1 1 0 ( b )
AS 1 2 .5 5 . 1 3 5

P e n a l t y  c o n s i d e r a t io n s  d u r in g  s e n t e n c in g  a r e ,  o f  c o u r s e ,  
d e t e r m in e d  b y  m i t i g a t i n g  a n d  a g g r a v a t in g  f a c t o r s  a n d  
p r e s u m p t iv e  s e n t e n c in g  g u i d e l i n e s .



I

H O U S E  H E S S  C O M M I T T E E  T E S T I M O N Y  

R E M A R K S  TO P R E F A C E  H B  5 1 0  S 5 1 1

I w o u l d  l i k e  t o  i ^ e f a c e  m y  r e m a r k s  b y  s t a t i n g  t h a t  m y  
c o n s t i t u e n c y  i n c l u d e s  a p o p u l a c e  o f  e l d e r l y  a n d  d i s a b l e d  
a d u l t s  w h o  a r e  f i e r c e l y  i n d e p e n d e n t .  M a n y  h a v e  d e v o t e d  
t h e i r  l i v e s  t o  t h e  b e t t e r m e n t  o f  t h e i r  c o m m u n i t i e s  a n d  
e n t e r i n g  a n u r s i n g  o r  p i o n e e r s  h o m e  is n o t  c o n s i d e r e d  a 
v i a b l e  o p t i o n .  E v e n  if s o m e  o f  t h o s e  w h o  a r e  o n  w a i t i n g  
l i s t s  t o  e n t e r  u r b a n  i n s t i t u t i o n s  a c t u a l l y  e n t e r  a l o n g  t e r m  
c a r e  f a c i l i t y  it is s t i l l  v i e w e d  as " g o i n g  t o  t o w n  t o  d i e . "  
T h e  r e a l i t y ,  t h o ugh, is t h a t  m a n y  w i l l  d i e  b e f o r e  m a k i n g  i t  
t o  t h e  t o p  o f  t h e s e  w a i t i n g  lists.

-̂ 'cG i v e n  t h e  p r e v a i l i n g  a t t i t u d e  a m o n g s t  o u r  e l d e r s  I m u s t  
c o m m i t  m y  e n e r g i e s  t o  t h o s e  e f f o r t s  t h a t  w i l l  p r o v i d e  
q u a l i t y  a s s u r a n c e s  i n  t h e  h o m e  a n d  c o m m u n i t y  b a s e d  s u p p o r t  
s e r v i c e s .  I c a n n o t  p r o c e e d  w i t h o u t  f i r s t  w o r k i n g  t o w a r d s  
t h e  a t t a i n m e n t  of t h e s e  m o s t  f u n d a m e n t a l  o f  p r o t e c t i o n s .

T h e  p u r p o s e  of H B  5 1 1  is n o t  t o  e n t e r  t h e  i n s t i t u t i o n a l  
v e r s u s  h o m e  c a r e  d e b a t e .  T h i s  is f u l l y  i n t e n d e d  t o  b e  
f r i e n d l y  l e g i s l a t i o n .  I a m  n o t  h e r e  t o  i m p u g n  t h e  h o m e  c a r e  
p r o v i d e r  i n d u s t r y  b u t  t o  c o n t i n u e  t h e  d i a l o g u e  a t  t h e  
l e g i s l a t i v e  l e v e l  i n i t i a t e d  b y  S e n a t o r  U e h l i n g  a n d  P r o j e c t  
C h o i c e .  T h i s  d i a l o g u e  is i n t e n d e d  t o  p r e p a r e  f o r  a 
b u r g e o n i n g  o l d e r  p o p u l a t i o n ,  i n c r e a s e s  i n  t h e  a l r e a d y  
p r o h i b i t i v e  c o s t  of i n s t i t u t i o n a l  care, a n d  t h e  e f f o r t  
u n d e r w a y  t o  e x p l o r e  a n d  a t t a i n  M e d i c a i d  w a i v e r s  a n d  o p t i o n s  
f o r  h o m e  a n d  c o m m u n i t y  c are.

H o m e  c a r e  is n o t  o n l y  m o r e  e f f i c i e n t  a n d  c o s t  e f f e c t i v e  b u t  
h i g h l y  d e s i r e d .  In fact, m a n y  of t h e  e l d e r s  in  r u r a l  A l a s k a  
v i e w  b e i n g  r e m o v e d  f r o m  t h e i r  f a m i l i e s  a n d  t h e i r  n a t i v e  
f o o d s  a n d  w a y  o f  l i f e  as a k i n  t o  d y i n g .  W h e n  I h e a r  a 
n o t - s o - y o u n g  m a n  a g o n i z i n g  o v e r  t h e  n e e d s  o f  h i s  a g e d  m o t h e r  
w i t h  p r e s c i o u s  f e w  o p t i o n s  t o  c o n s i d e r  I k n o w  t h a t  o u r  s t a t e  
m u s t  b y  d i r e  n e c e s s i t y  w h o l l y  s u p p o r t  h o m e  a n d  c o m m u n i t y  
b a s e d  care.

M y  r e g i o n ,  S o u t h e a s t  A l a s k a ,  h a s  o n l y  13% o f  t h e  s t a t e s  
p o p u l a t i o n  b u t  it h a s  25% o f  t h o s e  a g e  85 a n d  o l d e r  i n  t h e  
st a t e ,  t h e  m o s t  e x p e n s i v e  a g e  s e g m e n t  t o  c a r e  f o r  i n  a n y  
s e t t i n g .

S h o u l d  o n e  o f  m y  e l d e r s  e x p e r i e n c e  a b u s e  o r  e x p l o i t a t i o n  a n d  
is d e s p e r a t e  to  i d e n t i f y  a n  a l t e r n a t e  s o u r c e  o f  c a r e ,  t h e r e  
is no  " o ne" p h o n e  n u m b e r  t o  call, n o  " o ne" p e r s o n  t o  g o  to. 
W h e r e  d o  t h e y  t u r n  f r o m  t h e i r  r e l a t i v e l y  i s o l a t e d  c o n d i t i o n ,  
h o w  a r e  t h e y  to  k n o w  a b o u t  t h e  a v a i l a b i l i t y  o f  s e r v i c e s  f o r  
w h i c h  t h e y  m i g h t  be  e l i g i b l e ?  H o w  a r e  t h e y  t o  k n o w  t h e y  
h a v e  c h o i c e s ?

lY i / y i(c’.e. &£■ S7o ? S //



R e p r e s e n t a t iv e  M a c k ie  
T e s t im o n y  on HB 511 
F e b r u a r y  2 7 , I f  '
P age 2

A m o n g s t t h e  e l d e r l y  a n d  d i s a b l e d  t h e r e  e x i s t s  a n  e v e n  m o re  
c r i t i c a l l y  v u l n e r a b l e  c o m p o n e n t:

-  t h o s e  who w o n ' t  o r  c a n ' t  g o  t o  p io n e e r  o r  n u r s in g  
hom es

-  t h o s e  n o t  e l i g i b l e  f o r  m e d ic a id  s e r v i c e s  b u t  s t i l l  
i n  n e e d

t h o s e  who r e s i d e  i n  c o m m u n it ie s  w i t h  n o  a v a i l a b l e  
hom e a n d  c o m m u n ity  b a s e d  s e r v i c e s .

M o s t  r u r a l  a r e a s  o f  o u r  s t a t e  do n o t  h a v e  hom e c a r e  
s e r v i c e s ,  t h i s  i s  a g r o s s  in a d e q u a c y  t h a t  dem ands t o  b e  
r e m e d ie d .  As w e , t h e  l e g i s l a t u r e ,  f a c e  u p  t o  o u r  
r e s p o n s i b i l i t y  t o  o u r  r u r a l  r e s i d e n t s  t h e s e  p r o p o s e d  q u a l i t y  

- 'A s s u r a n c e s  w i l l  f u r t h e r  e n h a n c e  t h e  l i v e s  o f  o u r  r e v e r e d  
e ld e r s  a n d  t h o s e  a m o n g s t o u r  f a m i l y ,  f r i e n d s  a n d  n e ig h b o r s  
t h a t  a r e  d i s a b le d .

T h e  p r e f e r r e d  c h o ic e  o f  r e m a in in g  a t  hom e, t h e  
c u l t u r a l  c o n c e r n s  o f  m any o f  my c o n s t i t u e n t s ,  a s  w e l l  a s  t h e  
f i e r c e  s e n s e  o f  in d e p e n d e n c e  s h a r e d  b y  A la s k a n s  dem ands t h a t  
I  p u r s u e  a t  e v e r y  t u r n  home c a r e  s e r v i c e s  f o r  my d i s t r i c t .

B e f o r e  we p lu n g e  a h e a d  i n  p u r s u i t  o f  t h i s  g o a l ,  we m u s t t a k e  
p a u s e  t o  e n s u r e  t h a t  t h a t  w h ic h  we s e e k  t o  a t t a i n  d o e s  n o t  
b r i n g  g r i e f ,  a b u s e , e x p l o i t a t i o n  o r  c o n v ic t e d  c r i m i n a l s  i n t o  
t h e  p r i v a t e  r e s id e n c e s  o f  o u r  e l d e r l y  a n d  d i s a b l e d .

I  am a n x io u s  a n d  f e a r f u l  t h a t  t h i s  l e g i s l a t u r e  w i l l  n o t  
a d e q u a t e ly  fu n d  p ro g r a m s  t o  m e e t t h e  n e e d s  o f  my e l d e r l y  a n d  
d is a b l e d  c o n s t i t u e n t s .  T h e r e  a r e  t h o s e  I  s e r v e  who v ie w  t h e  
p r o j e c t e d  r e v e n u e  s h o r t f a l l  w i t h  t r e p i d a t i o n  a n d  a n x i e t y  
c o n v in c e d  we w i l l  n o t  a d d r e s s  t h i s  m o s t s i g n i f i c a n t  n e e d .

W it h  a n t i c i p a t e d  f u t u r e  g r o w th  o f  30% i n  o u r  s e n i o r  c i t i z e n  
s e g m e n t a n d  100% i n  t h e  85 a n d  o l d e r  s e c t o r ,  I  h a v e  a c c e p te d  
t h a t  p u b l i c  p o l i c y  c o n s i d e r a t io n s  o f  a n  a g in g  p o p u la c e  w i l l  
b e  o n e  o f  t h e  g r e a t e s t  c h a l le n g e s  o f  my t e n u r e  as a 
l e g i s l a t o r .

N one w i l l  a r g u e  t h a t  t h e  e l d e r l y  i n  my d i s t r i c t  a n d  
t h r o u g h o u t  r u r a l  A la s k a  a r e  p a r t i c u l a r l y  im p a ir e d  a n d  
im p o v e r is h e d .

We know  t h a t  t h e  p e r c e n t a g e  o f  o l d e r  A la s k a n s  a s  p a r t  o f  t h e  
t o t a l  p o p u l a t i o n  i s  g r e a t e r  f o r  r u r a l  t h a n  f o r  u r b a n .
C o m b in e  t h i s  w i t h  t h e  f a c t  t h a t  A la s k a  N a t iv e s  s u f f e r  
im p a ir m e n t  l e v e l s  a p p r o x im a t e ly  d o u b le  t h a t  o f  w h i t e  s e n i o r  
c i t i z e n s  an d  a d i f f i c u l t  s i t u a t i o n  i s  i n t e n s e l y  e x a c e r b a t e d .



HB 510: "An A ct relating to criminal offenses and penalties for
offenses involving disabled or elderly adults."

HB 510 gives authority to the appropriate board or the departm ent where no 
board exists for disciplinary actions against the license or certification o f a 
person under Title 8, for conviction under AS 47.24.010 or 47.24.110.

It instructs the court to notify the department o f a conviction w hich  assures it 
com ing to our attention. By allow ing the conviction to serve as prim a facie 
evidence that the alleged act was committed, m uch tim e and funds w ill be saved 
in bringing an action against the license.

W e believe this may be a deterrent to a licensed or certified professional who 
counts on being able to pay a fine but keep on practicing without a blem ish in 
his or her licensing file.

It is our understanding that m any o f these cases are settled out-of-court with 
H ealth and Social Services being the mediator. Therefore, we w ould recom m end 
that H ealth and Social Services be included w ith the court to notify the 
departm ent w hen they m a te  a "substantiation o f a report o f harm ." H ealth and 
Social Services should be protected from  a com plaint o f  invasion o f  privacy, etc., 
by the person who is the subject o f  the report to the department.

The departm ent supports passage o f HB 510.

Glenn A. Olds, ^6m m issioner

Date: ________________________

V '

GAO/AB/dgl1506D 
022592a



HOUSE B I L L  5 1 0

"A n A c t  R e l a t i n g  t o  C r im i n a l  O f fe n s e s  a n d  p e n a l t i e s  f o r  o f f e n s e s  
i n v o l v i n g  d is a b le d  o r  e l d e r l y  a d u l t s . "

T h i s  b i l l  p r o p o s e s  s e v e r a l  c h a n g e s  t o  A l a s k a ' s  c r i m i n a l  s t a t u t e s  
r e g a r d i n g  c r i m e s  a g a i n s t  d i s a b l e d  a d u l t s  a n d  t h e  e l d e r l y .  I t  
p r o p o s e s  i n c r e a s i n g  t h e  p e n a l t y  f o r  f a i l u r e  o f  r e q u i r e d  
p r o f e s s i o n a l s  t o  r e p o r t  a b u s e ,  e x p l o i t a t i o n ,  a b a n d o n m e n t  o r  n e g l e c t  
o f  a n  e l d e r l y  p e r s o n  t o  t h e  d e p a r t m e n t ;  f o r  d i s a b l e d  a d u l t s  i t  
p r o p o s e s  i n c r e a s i n g  t h e  p e n a l t y  f o r  f a i l u r e  t o  r e p o r t  t o  l a w  
e n f o r c e m e n t .  I t  p r o p o s e s  c o n v i c t i o n  o f  a  p r o f e s s i o n a l  wh o  f a i l s  t o  
r e p o r t  a s  g r o u n d s  f o r  d i s c i p l i n a r y  a c t i o n  b y  O c c u p a t i o n a l  
L i c e n s i n g ,  w h e r e  a p p l i c a b l e .  T h e  D e p a r t m e n t  s u p p o r t s  t h i s  b i l l .  
C o m m e n t s  f o c u s  o n  S e c t i o n  s e v e n .

S e c t io n  7

A F e b r u a r y ,  1 9 9 2  R e p o r t  f r o m  t h e  U .  S .  H e a l t h  a n d  Human  S e r v i c e s  
S e c r e t a r y ' s  T a s k  F o r c e  o n  E l d e r  A b u s e  s t a t e d  t h a t  a d u l t  p r o t e c t i v e  
s e r v i c e s  a g e n c i e s  a r e  t h e  p r i n c i p a l  a g e n c i e s  r e s p o n s i b l e  f o r  t h e  
i n v e s t i o a t i o n  a n d  f o l l o w - u p  o n  d o m e s t i c  e l d e r  a b u s e  c a s e s  a n d  a r e  
a l s o  t h e  p r i m a r y  a g e n c i e s  r e s p o n s i b l e  r o r  i n v e s t i y ^ - - - . -  
i n s t i t u t i o n a l  a b u s e  c a s e s .  T h e  r e p o r t  n o t e d  t h a t  m o s t  s t a t e s  h a v e  
e n a c t e d  s o m e  t y p e  o f  l e g i s l a t i o n  a d d r e s s i n g  e l d e r  a b u s e ,  a n d  t h a t  
m o s t  h a v e  e s t a b l i s h e d  p o l i c i e s ,  j o b  c l a s s e s  e t c . ,  b u t  l a c k  o f  
r e s o u r c e s  t o  c a r r y  o u t  t h e  m a n d a t e s  h a v e  o f t e n  r e s u l t e d  i n  
p r o t e c t i v e  s e r v i c e s  p r o g r a m s  t h a t  a r e  l e s s  t h a n  a d e q u a t e .  F u r t h e r  
t h e  r e p o r t  n o t e d  t h a t  p r a c t i t i o n e r s  i n  t h e  f i e l d  s o m e t i m e s  i g n o r e  
t h e  r e p o r t i n g  l a w  b e c a u s e  t h e y  r e c o g n i z e  t h e r e  i s  n o  s e r v i c e  s y s t e m  
t o  a d d r e s s  c a s e s  o f  a b u s e .

A l a s k a  i s  n o  d i f f e r e n t .  S om e  p r o f e s s i o n a l s  h a v e  o p e n l y  s t a t e d  t h a t  
t h e y  w i l l  n o t  r e p o r t  b e c a u s e  t h e y  b e l i e v e  t h e  r e s p o n s e  f r o m  a d u l t  
p r o t e c t i v e  s e r v i c e s  i s  i n a d e q u a t e .  S o m e  h a v e  s t a t e d  t h a t  t h e y  
b e l i e v e  t h e y  c a n  h a n d l e  t h e  p r o b l e m  b e t t e r  t h e m s e l v e s . .  O t h e r s  d o  
n o t  r e p o r t  b e c a u s e  t h e y  d o  n o t  r e c o g n i z e  t h a t  a b u s e  h a s  O c c u r r e d ,  
o r  t h e y  d o  n o t  k n o w  t h a t  t h e y  a r e  r e q u i r e d  t o  r e p o r t .  F o r  e x a m p l e ,  
p h y s i c i a n s  a n d  o t h e r  m e d i c a l  p r o f e s s i o n a l s  c o u l d  u s e  t r a i n i n g  i n  
r e c o g n i t i o n ,  j u s t  a s  t h e y  n e e d e d  i t  f o r  c h i l d  a b u s e .  M an y  a b u s e  
s y m p t o m s  a r e  s i m i l a r  t o  t h o s e  f o r  c h i l d r e n ,  b u t  m e d i c a l  
p r o f e s s i o n a l s  a r e  n o t  t r a i n e d  t o  r e c o g n i z e  a b u s e  i n  a d u l t s  a n d  
t h e r e  a r e  s o m e  s i g n i f i c a n t  d i f f e r e n c e s .

W h i l e  t h e  d e p a r t m e n t  h a s  n o t  y e t  b r o u g h t  k n o w n  i n s t a n c e s  o f  f a i l u r e  
t o  r e p o r t  a b u s e ,  e x p l o i t a t i o n  o r  n e g l e c t  b y  a  c a r e g i v e r  t o  t h e  
a t t e n t i o n  o f  t h e  D e p a r t m e n t  o f  Law f o r  p r o s e c u t i o n ,  i t  i s  i m p o r t a n t  
t o  h a v e  a  s t r o n g  p e n a l t y  f o r  b l a t a n t  d i s r e g a r d  o f  t h e  r e p o r t i n g



r e q u i r e m e n t .  We h a v e  b e e n  i n f o r m e d  b y  t h e  s p o n s o r  t h a t  a c o r r e c t i o n  
t o  m a k e  t h e  p e n a l t y  a C l a s s  B m i s d e m e a n o r  i s  b e i n g  s u b m i t t e d  i n  a 
s p o n s o r  s u b s t i t u t e .

T a s k  F o r c e

A l a s k a  f a l l s  i n t o  t h e  m o l d  o f  s t a t e s  r e f e r e n c e d  i n  t h e  U .  S .  H e a l t h  
a n d  Human  S e r v i c e s  r e p o r t .  S ome  s t a t e s  l i k e  T e x a s ,  M a i n e ,  W i s c o n s i n  
a n d  I l l i n o i s  h a v e  e s t a b l i s h e d  v e r y  c r e d i b l e  a d u l t  p r o t e c t i v e  
s e r v i c e s  s y s t e m s ,  b u t  m o s t  h a v e  n o t .  We a r e  c o n c e r n e d  a b o u t  t h e  
v u l n e r a b l e  p o p u l a t i o n s  w i t h  w h i c h  we c o m e  i n t o  c o n t a c t  a n d  b e l i e v e  
t h a t  l a c k  o f  a n  a d e q u a t e  p r o t e c t i v e  s e r v i c e s  s y s t e m  f o r  v u l n e r a b l e  
a d u l t s  s h o u l d  b e  a d d r e s s e d ,  p a r t i c u l a r l y  a s  o u r  a g i n g  p o p u l a t i o n  
i n c r e a s e s .  We t h i n k  t h a t  t h i s  a r e a  s h o u l d  b e  a d d r e s s e d  i n  a 
p l a n n e d  w a y  t o  a v o i d  c r e a t i n g  a n  o v e r w h e l m i n g  s u r g e  i n  r e p o r t i n g  
a s  we e x p e r i e n c e d  i n  t h e  a r e a  o f  c h i l d  a b u s e .  T h e  D e p a r t m e n t  
p r o p o s e s  a t a s k  f o r c e  b e  c o n v e n e d  t o  a d d r e s s  t h e s e  i s s u e s .  T h e  
t a s k  f o r c e  i s  m o r e  f u l l y  d i s c u s s e d  i n  t h e  D e p a r t m e n t ' s  P o s i t i o n  
p a p e r  f o r  HB 5 1 1 .

B r i a n  S a y l o r ,  P n D ,  MPH ,
D e p u t y  C o m m i s s i o n e r / A c t i n g  D i r e c t o r  
D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s

D a t e :

C o m m i s s i o n e r
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  
S e r v i c e s

D a te : f
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F e b r u a r y  2 6 , 1992

H r .  D a v id  L .  O le r u d  
P . 0 . B o x  1069 
4 t h  and M a in  S t r e e t  
H a in e s ,  A la s k a  99827

D e a r  M r . O le r u d :

T h a n k  y o u  f o r  y o u r  r e c e n t  l e t t e r  r e g a r d in g  y o u r  c o n c e r n  o n  b e h a l f  
o f  an e l d e r l y  c i t i z e n  o f  H e i n e s . I  a p p r e c ia t e  y o u r  t a k i n g  t h e  t im e  
t o  in f o r m  me o f  h e r  f i n a n c i a l ,  p h y s i c a l  a n d  m e n ta l a b u s e  fr o m  a 
c a r e g iv e r  an d  am r e l i e v e d  t o  le a r n  t h a t  y o u  and  o t h e r s  h a v e  w o rk e d  
t o  im p r o v e  th e  s i t u a t i o n .

T h e  l e g i s l a t i o n  yo u  m e n t io n  h a s  b e e n  in t r o d u c e d  b y  R e p r e s e n t a t iv e  
M a c k ie .  In d e e d  i t  r e s p o n d s  b o t h  t o  t h e  s i t u a t i o n  y o u  d e s c r ib e  and 
t o  o t h e r  s i m i l a r  c a s e s  o f  a b u s e  b y  c a r e g i v e r s .  I n  c o n c e p t  t h e  
D e p a r tm e n t i s  v e r y  s u p p o r t iv e  o f  t h e  b i l l s .  I  am in f o r m e d  t h a t  P a t  
O 'B r ie n ,  A d u l t  P r o t e c t i v e  S e r v ic e s  c o o r d i n a t o r ,  i n  t h e  D i v i s i o n  o f  
F a m ily  a n d  Y o u th  S e r v ic e s  h a s  b e e n  w o r k in g  c l o s e l y  . w i t h  
R e p r e s e n t a t iv e  M a c k ie 's  s t a f f .  She i s  a l s o  r e v i e w in g  t h e  tw o  b i l l s ,  
HB 510 an d  HB 511 w i t h  k e y  s t a f f  fr o m  o t h e r  a f f e c t e d  d i v i s i o n s  t o  
e n s u r e  t h a t  th e  l e g i s l a t i o n  a p p r o p r i a t e l y  a d d r e s s e s  t h e  is s u e s .

A g a in ,  t h a n k  y o u  f o r  y o u r  c o n c e r n , 
th e s e  b i l l s  w i t h  i n t e r e s t .

I  w i l l  w a tc h  t h e  p r o g r e s s  on

T h e o d o re  A . M a la , MD, MPH 
C o m m is s io n e r

c c : B r ia n  S a y lo r ,  PhD , MPH
A c t in g  D ir e c t o r  
D i v i s i o n  o f  F a m ily  

and Y o u th  S e r v ic e s

R e p r e s e n t a t i v e  J e r r y  M a c k ie

-F3flLH Ue-i"ierS <2^ onnled on recycled Daoer b Y CLD.



In. ord er to  protect our e ld erly  and otherw ise incapacitated  popu lation , and 
to keep  this in cred ib le  scenario fro m  happening again, I fe e l that the state 
should  take two sim ple  steps b y  w a y  o f  n ew  or existing leg islation , as 
fo llo w s :

1) A ll doctors or  healthcare g iv ers  are required  to b ecom e  cogn izant o f 
and rep ort any signs o f  physical or m ental abuse to app rop ria te  authorities.

i- *2) A n yon e  providing legal cou n se l m ust be requ ired  to lik ew ise  re p o rt  to 
p rop er authorities their k n ow led g e  o f any attem pt to gain or to take 
som eon e ’ s financia l resources.

W e look  forw ard  to continuing our w o rk  w ith  R epresen tative  M a ck ey  to 
correct this problem , and h o p e fu lly  b y  the end o f the cu rren t leg is la tiv e  
session  it w ill be passed  into law . This case is n ot isolated, and y ou  m ay 
w e ll be aw are o f sim ilar ongoing instances in w h ich  this leg isla tion  w ou ld  
be  v e r y  im portant and beneficia l.

Thank y ou .

/ la o
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P. 0. Box 1069 
Haines, AK 9 9 8 2 7

M ay 9, 1991

State R ep resen ta tive  Joh n n y Ellis 
S ev en teen th  A laska State L egislature 
In te rd ep a rtm en ta l M ail Stop 
P. 0. Box V 

Jiyneau, AK 9981  i
y
Dear R ep resen ta tive  Ellis:

This letter is in regard  to the su b ject o f  p rotection  fo r  the e ld er ly  
p op u la tion  o f  A laska, and also in resp on se  to m y te lep h on e  
con v ersa tion  w ith  V ickie. I w h o le h e a rte d ly  fe e l  that w e can and 
m ust p rov id e  a b lan k et o f  p rotection  to  our e ld e r ly  and th ose  w h o  
are in cap acita ted  in any w a y . T hese ob je ct iv es  cou ld  b est be m et b y  
p lacing in to  la w  the fo llow in g :

1. T hose p erson s  p rov id in g  e ith er p u b lic  or p riva te  c a r e /s e r v ic e s  to  
the e ld e r ly  or o th erw ise  incapacita ted  p eop le , w ou ld  b e  d en ied  
the fo llo w in g  perogatives:

a) C aregivers cou ld  n ot assum e or be p laced  under any p ow ers  
o f a ttorn ey , last w ills  or testam ents, or join t bank accounts.

2. R esp on sib ility  should  be p laced  upon  those w h o  p rov id e  
ou ts id e  physical, m ental, or m aterial serv ices. A degree 
o f  re sp on s ib ility  m ust be con stan tly  m aintained so that 
any p h ysica l neg lect or m ental abuse m ust b e  rep orted  to 
the p rop er authorities. In oth er w ord s , the e ld e r ly  and 
d isad van taged  should  also be a llow ed  the sam e la w fu l 
p rotection  cu rren tly  g iven  to y ou n g  p eop le  in relationsh ip  
to  child abuse.
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R ecent p erson a l ex p er ien ces  w h ich  I related  in  m y earlier letter 
to State R ep resen ta tive  J. M ackie (c o p y  en clo sed ) h a ve  led  me to 
b e liv e  th at the state o f A laska  has a llow ed  a trem en d ou s  v o id  to take 
place in re la tion  to  this particular group ing  o f  peop le . The sad part is 
that each  o f us cou ld  u n d ou b ted ly  have a h igh  p ercen ta ge  chan ce o f 
being in this sam e situation , and thus state m andated  p rotection  is 
e x tre m e ly  n ecessa ry .

S*- • W ith  y o u r  abilities and ded ication , I k n o w  that this p rob lem  can 
be corrected . If I can assist in w a y , I w ou ld  be m ore than h on ored  
to do so.

Thank y ou  fo r  y o u r  tim e and e ffo rt .

S in cere ly ,

David E. O lerud

/ia o
E nclosure

i / 'c c :  State R ep resen ta tiv e  Jerry  M ackie ( w /o  encl.)



P. 0. Box 1069 
Haines, AK 9 9 8 2 7

State R ep resen tative  Jerry  M ackie 
S ev en teen th  Alaska State L egislature 
In te rd ep a rtm en ta l Mail Stop 3100  
P. 0. Box V 
Juneau,.A K  998 1 1

Dear R ep resen tative  M ackie:
jT*. .
In resp on se  to our te lep h on e  con versation  today, I w ish  to reca p  in 
w ritin g  the su b ject o f our discussion, w h ich  I fe e l shou ld  be v e r y  
c lo s e ly  eva lu a ted .

In  the last fe w  m onths, I 'v e  rece ived  an edu cation a l e x p e r ie n ce  pertain ing 
to  p erson a l and legal p rob lem s con fron tin g  an e ld e r ly  lad y  w ith  w h o m  m y 
w ife  and I have b een  close  fr ien ds fo r  a lm ost 30 y ea rs . A nd, it o ccu rs  to 
m e that this situation  is u n d ou b ted ly  rep resen ta tive  o f  sim ilar o ccu rren ces  
e ls e w h e re .

This particular in d iv id u a l is su fferin g  from  a d van ced  stages o f  P ark in son ’s 
d isease. In her prim e she w as ex trem e ly  sharp, and quite p o ss ib ly  on e  o f 
the m ost d yn am ic and m entally  a lert person s in our com m u n ity , at w h ich  
tim e she took  great pains to  organize the n ecessa ry  papers, etc., that w ou ld  
o v e rs e e  h er desires upon  her death. W e n ow  find  h er to be  m a yb e  o n e - 
h u n d red th  o f h er m ental capabilities, but m ost u n fortu n a te ly , w e  are seeing 
trem en d ou s  stress b_ing placed on  her in rela tion  to the w ea lth  that she 
accu m u lated  during her lifetim e. The situation is a prim e exam p le  o f  how  
o ld er  or o th erw ise  incapacitated  p eop le  can b ecom e v e r y  su scep tib le  to 
ou ts id e  m ental con tro l. One o f th e  w ays I b e liev e  w e  can  p ro tect  these 
p eop le , and g ive greater secu rity  w ith  less p ressure later on in life, is 
leg isla tion  that m andates those w h o  p rov id e  care or serv ices  fo r  
in n u m era tion  in any w ay, be barred  from  hold ing  p ow er  o f  a ttorn ey , 
p artic ipation  in w ills, or even  jo in t-b a n k  accounts. I v e r y  stron g ly  b e liev e  
that a third party  outside o f those w h o  p rov id e  person a l serv ices , should  
act as a b u ffe r  to p reven t m ental in tim idation  and tra n sfer  o f w ea lth .
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I w ill look  fa v o r a b ly  upon  a n y  leg is la tion  that w ill p ro tect  these p eop le  w h o  
are so vu ln era b le . I rea lize  y o u r  tim e is in  great d em a n d , and I v e r y  m uch 
app recia te  y o u r  phone call and in terest.

Thank you , and if I can  be  o f an y  assistance, it w o u ld  be  m y  p leasure.

. S in cere ly  y ou rs ,

David E. O leru d ^

March 25, 1991
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Bruce Abramson 
2900 Boniface, #323 
Anchorage, Alaska 99504

March 21, 1992

Rep. Dave Donley 
Alaska State Legislature 
Juneau, Alaska 99801-1182

Via Fax (465-2299)
Re: HB510 (Crimes Against Disabled and Elderly Adults)

Dear Representative Donley:

I have been a District Attorney in Alaska, an Assistant Public Defender, and victim - on 
several occasions - of violent crimes. Looking at HB510 (Crimes Against Disabled and 
Elderly Adults) from these three perspectives, the bill makes no since. Not only does 
current law give special added protection to vulnerable victims, but this bill is grossly 
discriminatory.

I assume the purpose of the bill is to give added protection to extremely vulnerable 
citizens, the disabled and the elderly. The bill, in fact, does not do this.

Disabled Adults

When I think of protecting "disabled" adults, I oicture a vulnerable blind man or a woman 
in a wheelchair. But tha definition of "disabled'1 was not written specifically for the criminal 
code. Instead, the bill (under Section 6) incorporates the definition from Title 18 written 
for an entirely different purpose. A "disabled" person under A.S. 18.80.300 Includes: a 
person who has lost a sense of smell; a person with a disfiguring birthmark; an impotent 
man; an infertile woman; a person with a reading disorder. Look at the statutory 
definition of "disabled"; it is extremely broad and has no bearing to the kind of real 
vulnerability ii»at a c'Jminal may pray on:

"Physical or mental impairment" means:
(A) physiological disorder or condition, cosmetic disfigurement, or anatomical loss 
affecting one or more of the following body systems: neurological, 
musculoskeletai, special sense organs, respiratory including speech organs, 
cardiovascular, reproductive, digestive, genitourinary, hemich and lymphatic, skin, 
and endocrine;
(B) mental or psychological disorder, including mental retardation, organic
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Represenative Dave Donley 
March 21, 1992 
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brain syndrome, emotional or mental illness, and specific learning 
disabilities; [AS 18.80.300 (13)]

It makes no sense to treat all these "disabled people", as defined by Title 18, as so 
vulnerable that they need a special criminal law to protect them. (Note also that 
"disabled" children are not included in the bill.)

Elderly

The bill also stereotypes people over 65 as being so vulnerable, so feeble, that they 
should be treated differently than everyone else. This simply is a false stereotype: a 
robust 65 year old is not comparable with a bedridden 85, nor with a "95 pound weakling" 
who is 35 years of age, nor to a child. Note that Section 5 of the bill applies not to 
assaults but to property crimes, in which actual physical vulnerability is typically irrelevant. 
Under the bill, taking a stick of gum from the seat of a Winnebago owned by a 65 year 
old is equal in criminality to stealing $25,000 from a 62 year old widow, or from a single 
mother with three kids, or from an unemployed laborer, etc., etc. This is ridiculous.

Vulnerable Victims Already Receive Special Protection

Vulnerable victims already receive special protection. Under the current sentencing 
statute, a victim’s vulnerability is an aggravating sentencing factor. AS 12.55.155 (c)(5) 
allows the court to increase a sentence if:

The defendant knew or reasonable 9hould have known that the victim of the 
offense was particularly vulnerable or incapable of resistance due to 
advanced age, disability, ill health, or extreme youth or was for any other 
reason substantially incapable of exercising normal physical or mental 
powers of resistance.

Justice must be Individualized, that is. individual characteristics of a defendant and 
individual characteristics of a victim must be considered in applying the criminal law. The 
sentencing statute already does this by looking at individual vulnerability, not on the basis 
of crude stereotypes. The bill crudely lumps together a vigorous 65 year old with a 90 
year old, and lumps an impotent 25 year old with a blind man in a wheelchair. By 
contrast, the current sentencing law individualizes justice to protect the truly vulnerable.

The Bill Discriminates Against Classes of Victims

What the bill really does is create two classas of citizens: "disabled adults" and the 
"elderly" are made first-class citizens with special status in the law, while the rest of us are 
put in second-class. This bill tells me that it is less serious, and therefore more desirable, 
for a Orimindl to steal $24,000 from me than steal a golf ball from a retired millionaire. I 
resent being treated as a "preferred victim".
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Page 3 of 3

The law must protect all citizens, and must give special protection to the especially 
vulnerable. The current law does this as sentenc ig. The bili however is based on gross 
stereotypes, which, in effect divides victims into first and second class citizens.

If the current law is failing to protect certain citizens, and if that failure lies not in the 
enforcement of the law but in the definition of crimes, then a carefully tailored amendment 
must be drafted to address the specific, real-life problems.

I strongly oppose Sections 2 through 6 of HB510. Please give copies of this letter to all 
House Judiciary Committee Members. Thank you.

Sincerely,

Bruce Abramson

BA/dp



AVCP
Association of Village Council Presidents 

P.O. Bor. 219 • Bethel, Alaska 99559 . Phone 543-3521

M a r c h  13, 1992

D a v e  D o n ley, C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

RE: HB 5 1 0  a n d  HB 511

T h e  A s s o c i a t i o n  of V i l l a g e  C o u n c i l  P r e s i d e n t s  is i n t e r e s t e d  in 
t h e  q u a l i t y  of li f e  for our e l d e r s .  H o u s e  B i l l  5 1 0  a n d  H o u s e  
Bi l l  511 a r e  of p a r t i c u l a r  i n t e r e s t  to us, in it t h e  b i l l s  w i l l  
e n h a n c e  m u c h  n e e d e d  p r o t e c t i o n  for t h e  e l d e r l y  a n d  d i s a b l e d .  A n d  
it w i l l  m a n d a t e  h a r s h e r  p e n a l t i e s  for c r i m e s  c o m m i t t e d  a g a i n s t  

t h e m .

In t h i s  a r e a  w e  v a l u e  t h e  w i s d o m  a n d  t h e  d i r e c t i o n  t h e  e l d e r s  
g i v e  us. C r i m e s  a g a i n s t  t h e  e l d e r l y  a n d  d i s a b l e d  c a n n o t  be 
t o l e r a t e d ,  a s  w e l l  as t h e  f a i l u r e  t o  r e p o r t  s u c h  a b u s e .

We  h o p e  that HB 5 1 0  a n d  HB 5 1 1  i n t r o d u c e d  b y  R e p r e s e n t a t i v e  
M a c k i e ,  R e p r e s e n t a t i v e  E l l i s  a n d  R e p r e s e n t a t i v e  L i n c o l n  w i l l  be 
p a s s e d  i n t o  law.

H o u s e  B i l l s  5 1 0  a n d  5 1 1  h a v e  our fu l l  s u p p o r t .

S i n c e r l y ,

A S S O C I A T I O N  O F  V I L L A G E  C O U N C I L  P R E S I D E N T S  
W i l l i e  K a s a y u l i e ,  C h a i r m a n



a  SION OF LEGAL SERVICE
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
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240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M February 24, 1992

SUBJECT: Sectional Summary - CSHB 510( ) (Work Order No. 17- 
LS2051\D)

TO: Representative Jerry Mackie 
Attn: Vickie Irwin

FROM: Jerry' L u ck h a u p t-^ ^ i— 
Legislative Counsel

You have requested a sectional summary o f HB 510, an Act relating to criminal 
offenses and penalties for offenses involving disabled or elderly adults. You have also 
asked that I compare the enhanced penalties provided by this Act with any existing 
penalties. Be advised that a sectional summary is not an authoritative interpretation 
o f  the bill. The bill itself is the best statement o f its contents.

Section 1 o f the bill provides that a conviction under AS 47.24.010 or 47.24.110, 
relating to requirements for reporting harm or abuse o f disabled or elderly adults, 
may be considered grounds for disciplinary action if the person convicted is licensed 
under AS 08.

Section 2 o f the bill amends AS 11.41.200(a) by providing that a person who 
recklessly causes serious physical harm to a disabled or elderly adult is guilty o f 
assault in the first degree, a class A  felony, and can be sentenced as provided in 
AS 12.55.125(c). Currently this offense could only be prosecuted as assault in th£' 
second degree, a class B felony, and punished as provided in AS 12.55.125(d).

Section 3 o f the bill amends AS 11.41.210(a) by providing that a person who 
recklessly causes physical harm to a disabled or elderly adult is guilty o f  assault in the 
second degree, a class B felony, and can be punished as provided in AS 12.55.125(d). 
Currently a person who recklessly causes physical harm to another person may be 
punished for third degree assault, a class C felony, if they use a dangerous weapon 
in the commission o f the offense, or for fourth degree assault, a class A  misdemean­
or, without a dangerous weapon. A  class C felony is punishable as provided in 
AS 12.55.125(e) and a class A  misdemeanor is punishable as provided in AS 12.55.-
135 (a).

CL-fl on A-1 ‘ A/\A-(qS/5



Representative Jerry Mackie
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Section 4 o f the bill amends AS 11.41.220(a) by providing that a person who 
recklessly by words or physical conduct places a disabled or elderly adult in fear o f 
imminent physical injury is guilty of assault in the third degree, a class C felony and 
may be punished as provided in AS 12.55.125(e). Currently a person that does this 
against another person may only be punished for assault in the fourth degree, a class 
A  misdemeanor, with a sentence as provided in AS 12.55.135(a).

Section 5 o f the bill amends AS 11.46.120(a) by providing that a person who commits 
theft (as defined in AS 11.46.100) and the victim is a disabled or elderly adult, 
commits theft in the first degree, a class B felony, punishable as provided in 
AS 12.55.125(d). Currently a theft committed against another person is adjudged first 
(class B felony), second (class C felony), or third degree theft (class A  misdemeanor), 
based on the value of the property stolen or in some cases the type o f property.

Section 6 o f the bill provides a definition o f disabled or elderly adult.

Section 7 o f the bill amends AS 47.24.010(c) to provide that a person listed in 
AS 47.24.010(a) who fails to report that a disabled or elderly adult has suffered harm 
is guilty o f a class B misdemeanor and requires the court to notify the licensing entity 
o f the person o f the conviction. Currently, this section only provides for punishment 
by way o f a non-criminal violation.

Section 8 o f the bill amends AS 47.24.110(b) by providing that the court that has 
convicted a person listed in AS 47.24.110(a) for failing to report that a disabled or 
elderly adult has been physically or sexually assaulted, shall report the conviction to 
the licensing entity of the person.

GPL:pl
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T a b l e  1.

S t a t u t o r y  P e n a l t i e s  fo r  A d u l t  A b u s e

Sta te C r im e  Class P en alty

Alabama Class B felony 
Class C felony 
Class A misdemeanor

Two lo 20 years
One year one day to 10 years
Not more tbao one year

Arizona Endangcrment, Injury, or neglect by caretaker: 
Class 1 misdemeanor

Not more thao six months

Arkansas Class D felony 
Class 0 misdemeanor 
Class C misdemeanor

Determinate sentences nol to exceed six years 
Not less than five years or more than 20 
Nol less than three years or more than 10

Delaware Patient or resident abuse, neglect:
Class A misdemeanor
Serious injury. Class D felony

Dcalh: Class A felony

Board member, manager who fails to take 
corrective action: Class A  misdemeanor

10 years, plus fine or other court conditions 
Life imprisonment

Not more than two years, plus Gne or other 
court conditions

Florida 2nd Degree felony 
3rd Degree felony 
1st Degree misdemeanor

Maximum 13 years, 310,000 
Maximum five years, 35.000 
Maximum one year, 3500

Georgia Misdemeanor

Hawaii See Table 2 for special provisions

Illinois Abuse, neglect in long-term care facility 
Class 3 felony
‘Business offense": Class 4 felony 
Criminal neglect, financial exploitation of 
elderly: Class 2,3, or 4 felony

Two lo Gve years, 310,000 
One lo three years, 310,000

Kentucky Caretaker abuse, neglect, exploitation: 
Class C felony 
Class A  misdemeanor

Five to 10 years
Not more than 12 months

Maryland Caregiver abuse, neglect: misdemeanor Fine not exceeding 33,000 or imprisonment for not more than five 
yean or bolb. (In addition to other sentence for conviction arising 
from same facts and circumstances)

Abuse of facility residents’ funds: misdemeanor Fine not exceeding 3500

Massachusetts Attorney General may impose civil penalty on person who 
abuses, neglects, mistreats patient, resident of facility

Not speciGed

Nebraska Knowing and intentional abuse of vulnerable adult: 
Class IV  felony

Up to five years' imprisonment, or S 10,000, or both

Nevada Gross misdemeanor (unless more severe common 
penalty applies)

Not less than one year nor more than 
six years

New Hampshire Gross misdemeanor unless more severe penalty 
applies

Nol more than one year -1

North Carolina Abuse or neglect in health care or residential 
care facilities cauainc serious bodilv injury.
Class C felony for intentional conduct;
Class G felony for culpably negligent conduct:

Class H felony for conduct which proximately causes injury

Up to 50 years 
Up lo 15 years 

Up to 10 years

Ohio Assault, abuse, neglect of ’ functionallv impaired,' 
Assault by caretaker. 4th degree (clofry 16 months lo five years

Repeal offense by caretaker. 3rd Degree felony: 
Caretaker reckless failure to proviJe care resulting 
in physical harm: 1st Degree misdemeanor: 
Repeal offense: 4th Degree felony.
Caretaker reckless failure to proviJe care:
2nd Degree misdemeanor;
Repeat offense: 4th Degree felony

Two to 10 years

8
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State Crime Class Penalty
Oregon ‘Criminal mistreatment-:

1st Degree: Class C felony 
2nd Degree: Class A misdemeanor

Maximum five years
Maximum one year . -

Pennsylvania Abuse, neglect, mistreatment In long-term 
heallb facility
Pattern of harassment in long-term 
health facility

53.000, three years, or both 

S50J, one year, or both

Rhode Island See Table 2 for special provisions •

South Carolina Misdemeanor Nol less than 5500 or more than 55,000, or imprisonment of not less 
than 90 days or more than five years

South Dakota Abuse: Class 6 felony 
Then by exploitation:
Class 1 or Class 2 misdemeanor

Not more than one year

One year jail or 51,000 or both. 30 days' jail or 5100 or both. 
Restitution also may be ordered

Tennessee Willful abuse, neglect, exploitation: 
Class A  misdemeanor

Nol more than 11 months 29 days, or fined 
more than 51,000, or both

Texas 1st Degree felony 
3rd Degree felony 

Class A misdemeanor

Five years to life 
Two lo 10 years

Maximum one year jail. One nol to exceed 52,000, or both

Utah 3rd Degree felony Nol to exceed five years (unless firearm used)

Vermont Abuse/exploitation of elderly 

Abuse/exploitation of elderly by caregiver

Fine of nol more than 510,000,
imprisonment nol more than one year, or both

Same as above; however, court may on motion of party on its own
motion defer such sentence and place defendant on probation

West Virginia Abuse, neglect by one with care, custody, or control 
over incapacitated adult: guilty of felony

Two lo 10 years penitentiary; nol more than 12 months* 
jail or 51,500 (al court's discretion)

Wisconsin ' Cruel maltreatment: Class A  misdemeanor

Abuse, neglect, or ill-treatment of residents 
of facilities: Class E felony

Fine nol lo exceed 510,000, or imprisonment not lo exceed 
nine months, or both

Fine nol to exceed 510,000, or imprisonment not lo exceed 
two years, or both

Wyoming Abuse, neglect, exploitation, abandonment: 
misdemeanor

Nol more than 51,030, or one year county jail, or both 
Repeat conviction: stale penilep’t . -v nol more than five years

States listed are the only ones known to have set penalties in elder-specific or adult protection laws.

In  its 1989 en ac tm en t c o n ce rn in g  "crim inal neglect and financial exploitation o f  an elderly  o r  d isabled 
person ,"  th e  Illinois G e n e ra l  A ssem bly  c re a te d  a C lass  4 fe lony for adult a b u s e  "business o tfenses."  T h e  
re su lt in g  p ena lty  is im p r iso n m e n t  fo r  o n e  to th re e  y e a rs  and a f ine  o f  $10,000; or th e  ju d g e  m ay im pose  a 
la rg e r  f in e  i f  the financial exp lo ita t ion  involved m o re  than $10,000.

. >*
A n  N C S L  analysis o f  s ta te  s ta tu tes  has fo un d  that 14 s ta te s  include financial exploitation am o n g  o ffenses  
fo r  w hich  a specia l p en a lty  can  apply o r  have c re a te d  a separa te ,  specif ic  p ena lty  fo r  financial abuse. 
F lorida, fo r  exam ple, c re a te d  a 3rd D e g r e e  felony fo r  " im pro p er  or illegal u se  or m a n agem en t o f  the 
funds, assets,  property', p o w e r  o f a t to rn e y  or gu ard ian sh ip  o f such an aged  p erso n  o r  d isabled  adult for 
profit"  (Fla. Stat. § 415.111 [1989]). To  b e  convicted o f  this o ffe n se  could ca rry  a m axim um  sen ten ce  o f 
five y e a rs  in prison and a $5 ,000 fine.

L ike  Illinois, M aryland d ea ls  separa te ly  with financial exploitation that takes  p lace  in an institution. This  
m e a su re  c re a te s  a m isd e m e a n o r  fo r  "abuse  o f a facility  re s id e n t ’s funds."

B y  inc luding  financial exploitation in its 1989 s ta tu te  th a t sets penalties,  A labam a now can p ro se cu te  
ca se s  that b e fo re  m ight h a v e  fallen th rough  the c racks  o f  the crim inal code, accord ing  to S tep h en s  in the 
A la b a m a  A tto rn ey  G e n e r a l ’s Office. C onn ing  e lder ly  b o a rd in g  hom e res id en ts  has been  too  com m on, 
accord in g  to S tephens,  w ho  d esc r ib ed  si tua tions w h e re  an elderly  res iden t m ight consen t to  a payee
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T a b l e  2.

S t a t u t o r y  E n h a n c e d  C r i m in a l  P e n a l t i e s  f o r  C r im e s  A g a i n s t  th e  E l d e r ly

S ta te C rim e E n h a n c em e n t/ P en a lty

Arizona Class 4, S, or 6 felony 

Class 2 or 3 felony

Sentence may be increased by up to 25% when the victim is 65 or 
older or handicapped.
Sentence may be increased up to 1009" when the victim is 65 or older

California Prior conviction for burglary; robbery; kidnapping; 
kidnapping for ransom, extortion, or robbery; rape; 
sodomy; mayhem; and commillcd against person 
45 or older or one who is blind, paraplegic, 
quadriplegic, or uerocr 14 yean.
Assault, batlcry or assault wilh a deadly weapon, 
against person 65 or older

Two-year enhancement

Restitution may be ordered as a condition 
of probation

Colorado On victim age 60 or over or disabled;
2nd Degree assault becomes Class 3 felony; Four lo six years

3rd Degree assault becomes Class 5 felony; One to five ycats. Restitution also may be 
ordered and probation revoked for nonpayment

Robbery of elderly (60+) or disabled becomes 
Class 3 felony; Four lo six years

Theft from elderly or handicapped becomes 
Class 3, or Four lo six years

Class 5 felony (depending on value of items). One lo five years. Restitution also may be ordered and probation 
revoked for nonpayment

Theft by means other than force, threat, or 
intimidation: Class 4 felony regardless of 
value of things taken

Two to eight years

Connecticut Assault of victim 60 or older. 1st Degree 
assault, a Class B felony

Five years' sentence may not be suspended or reduced 
by the court

Delaware 2nd Degree robbery of person 65 or older 
by repeal offender Class D felony

Mandatory one-year minimum during which no furlough, 
work release, or other supervised release allowed

Florida When commuted against person 65 or older 
Aggravated battery goes from 2nd Degree felony 
to 1st Degree felony;
Aggravated assault goes from 3rd Degree felony 
to 2nd Degree felony;
Battery goes from 1st Degree misdemeanor to 
3rd Degree felony;
Assault goes from 2nd Degree misdemeanor to 
1st Degree misdemeanor

Mandatory minimum term of three years, plus fine of 
not more than 510,000, and restitution aDd community 
service ordered

Hawaii In committing or attempting to commit felony, 
causes death or serious or substantial 
injury to person 60 years or older, blind, 
paraplegic, quadriplegic, eight years 
or younger

Mandatoiy minimums, no parole, apply as such:

V
a '**

2nd Degree murder 15 years

Class A felony Six years, eight months

Class B felony Three years, four months. However, law also provides "authority to 
withhold sentence of imprisonment" and grant probation except {or 
Class A felony, repeal offender, felony firearm offender, death, or 
serious or substantial bodily injury

Illinois Sexual assault of person 60 or older, or 
handicapped, becomes 
•aggravated" Class X  felony.

Six to 30 ycats

Sexual abuse of person 60 or older, or 
handicapped, becomes "aggravated* Class 2 felony

Three to seven years
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S ta te C rim e E n h a n c em e n t/ P en a lty

Indiana Baltery against elderly person becomes 
Class D felony.

Home improvement fraud is Class 0  felony 
when committed against person 60 or older 
and cost of fraud is more than SIO.OOO

Fixed term two years _ .

Massachusetts Assault, battery with dangerous weapon on 
person 65 or older.

Not more than 10 years' state prison, 51,000, or jail 
more than 2-1/2 years.

Repeat offense. Mandatory minimum of two years, during which no probation, parole, 
furlough, work release, or good time allowed.

Assault with dangerous weapon on person 
65 or older.

Not more than five years' state prison, $1,000, or jail more 
than 2-1/2 years.

Repeat offense. Mandatory minimum of two years, during which no probation, parole, 
furlough, work release, or good time allowed.

*• c
y

Assault with intent to rob or murder w ith 
dangerous weapon on person 65 or older.

Nol more than 20 years' state prison.

Repeat offense Mandatory minimum of two vrars, during which no probation, parole, 
furlough, work release, or good lime allowed

New Mexico Noncapital felonies One-year sentence enhancement that can't be suspended ot detcrTed. 
Two-year enhancement if serious bodily injury

Oklahoma Assault, battery, or assault and battery with 
dangerous weapon; 2) Aggravated assault and 
baltery; 3) Burglary in second degree; 4) Use 
of firearm or offensive weapon; J) Grand 
larceny; 6) Extortion; 7) Fraud; 8) Embezzlement 
against elderly (62 years or older) or 
incapacitated persons

30-day mandatory minimum jsil term in addition to 
subsequent probation; restitution and community 
service required; One also may be imposed. Repeat 
offense against elderly results in 10-year mandatory 
minimum for crime with sentence normally exceeding five 
years. Thud offense enhancement also created in statute

Pennsylvania Sets mandatory minimums. Crimes committed 
by persons under 60 against person over 60:

Aggravated assault Not less than two years

. Rape Nol less than Ove years

Involuntary deviate sexual intercourse Not less than five years

Theft by deception Not less than 12 months (minimum sentence discretion vbere the 
court finds justiGablc cause and explains in writing).
Parole should nol be granted until minimum term of imprisonment 
has been served

Rhode Island Assault/battery of person 60 years or older 
causing serious bodily injury becomes felony.

Imprisonment not less than three years but not more 
than 20 years, or One nol more than SIO.OOO, or both. 
Mandatory restitution and/or community service.

Assault/battery by person responsible for 
care of person 60 years or older causing 
bodily injury becomes felony.

Imprisonment not exceeding five years, or fine nol 
exceeding 52,500, or both.

Health care facility also mav be fined, not exceeding 
$5,000.

Assault/battery by person responsible for 
care of person 60 years or older causing 
serious bodily injury becomes felony

Imprisonment mandatory two years but not more than 20 
years, or fine not more than $10,000. Health care 
facility also may be fined not more than $15,000

Texas Aggravated robbery of person 65 or older or 
disabled person that causes bodily injury or places 
person in fear of imminent bodily injury or death 
becomes 1st degree felony

Five years to life

West Virginia Assault, batten', or assault during commission of 
or attempt to commit felony against person 65

Sentence mandatory, not subject to probation or 
suspensionor older

13
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A p p en d ix  A  

E lder A b u se /A d u lt  P rotective  Statutes

Nevada Nev. Rev. Slat. § 200.5093 lo 200.599 (1985)
Protective services for adults 60 and over. Reporting 
Penalties.

New Hampshire N.H. Rev. Slat. Ann. § 161-D:1 lo 16t-D:6 (1983)
Adult protective services. Reporting P.egisliy. 
Penalties.

New Jersey NJ. Slat. Ann. § 32:274-1 to 52:276-16 (West 1987)
Protection of institutionalized elderly. Abuse, 
exploitation, reporting

New Mexico N.M. Slat Ann. § 27-7-14 to 27-7-31 (1989)
Adult Protective Services Act. Abuse, neglect, 
erploilarion.

New York N.Y. Social Service Law § 473 & 473a (McKinney 1985)
Adult Protective Services. Reportingy *-

Nonh-Carolina N .C  Gen. Slat. § I08A-99 lo 108A-
111(1976)
Adult protective services. Reporting 
N .C  Gen. Stal. § 14-325! (1989)
Abuse, neglect of residents, patients 
of carc facilities. Penalties.

North Dakota N.D. Cent. Code § 144)7.1 (1979) and § 14-07.1-09
(1989)
Protective services for adult abuse. Reporting

Ohio Ohio Rev. Code Ann. § 5101.60 (Page 1989)
Adult protective services for persons 60 or over. Abuse, 
neglect, exploitation in 'independent living 
arrangement" (not licensed facilities). Reporting 
Ohio Rev. Coda Ann. § 2903.10,2903.13,2903.16 (Page 
1989) § 2903.11, 2903.12,2903.14. 2903.15 (Page 1987) 
Penalties for abuse, neglect, assault of 'functionally 
impaired' persons.
Ohio Rev. Code Ann. § 3722.12 (Page 1989)
Abuse in adult care facilities. Allows civil course of 
action.

Okla. Slat. Ann. til.43A, § 10-101 (West 1986) 
Protective services for elderly or incapacitated persons. 
Abuse, neglect, exploitation. Reporting

Or. Rev. Slat. § 410.610 to 410.700 (1983)
Reporting 
Or. Rev. Slat. § 441.630 to 441.680 (1987)
Reporting of patient abuse in health care facilities.
Or. Rev. Slat. § 163200 and 163.205 (1973)
Penalties for criminal mistreatment of 'dependent 
person.'

Pennsylvania Pa. Slat. Ann. tit. 35. § 10211 lo 10224 (Purdon 1987)
'Older Adults Protective Services Act.' Abuse, neglect, 
abandonments, exploitation. Reporting

Rhode Island R.l. Gen. Laws § 23-17.8-1 to 23-17.8-10 (1989)
Abuse in health care facilities. Reporting. Penalties. 
R.l. Gen. Laws § 11-5-10.1. 10.3 - 10.4. (1988)
Penalties for assault, including those responsible for 
care. Facility penalties.

Oklahoma

Orecon

South Carolina S.C. Code Ann. § 43-29-10 to 43-29-100 (Law. Co-op
1979)
Adult protectr e services. Abuse, neglect, exploitation. 
Penalties.

South Dakota S.D. Codified Laws Ann. § 22-46-1 to 22-46-1 (1986)
Penalties for abuse of disabled adult, theft by 
exploitation.

Tennessee Tenn. Code Ann. § 71-6-101,71-6-118 (1986)
Tennessee Adult Protection Act.* Adult protective 
services. Abuse, neglect, exploitation. Reporting 
Penalty.

Texas Tex. Human Resources Code A na § 48.002 (Vernon
1987)
Protective services. Abuse, neglect, exploitarion. 
Reporting Court attendants for elderly.
Tex. Penal Code Ann. § 22.04 (Vernon 1989)
Penalties for injury to child, elderly, invalid.
Tex. SlaL Ann. art. 4442c. (Vernon 1987)
Reports of institutional abuse, neglect. Reporting 
Registry.

Utah Utah Code Ann. § 62A-3-301 to 62A-3-312 (1983)
Protective services for abused, neglected, exploited 
disabled adults. Protective services. Reporting 
Penalties.

Vermont VL SlaL A n a  tiL 18, § 1150 to 1159 (1989)
Protective services. Registiy. Public education 
Penalties for abuse, exploitation of elderly or disabled 
adulu

Virginia Va. Code § 63.1-55.1 to 63.1-55.8 (1986)
Protective services for persons 60 and over, 
incapacitated adults. Abuse, neglect, exploitation. 
Reporting
V a  Code § 32.1-1272 (1989)
Requires nursing home facilities to report injuries lo 
patients to DcpL of Health semiannually.

Washington Wash. Rev. Code § 24.34 (1989)
Abuse, neglecL exploitation of ‘vulnerable adults.* 
Protective services. Reporting Crime information

West Virginia W.Va. Code § 9-6-1 to 9-6-15 (1989)
Protective services for incapacitated adults. Reporting 
Penalties.

Wisconsin Wis. StaL Ann. § 46.90 (West 1984)
Elder abuse protective services. Abuse, material abuse,
neglect. Voluntary reporting
Wis. Slat. Ann. § 940285 (West 1986)
Penalties for abuse to 'vulnerable adults.'

Wyoming Wyo. Stal. § 35-20-101 to 35-20-109 (1985)
Protective services for vulnerable adults, elderly. Abuse, 
neglecL exploitation, abandonment Reporting 
Penalties.
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Appendix B 

Enhanced Penalty Statutes

Ariz. Rev. SUL Ann. § 13-702 (1987)

CaL Penal Code § 667.9 (West 1987)
Two-year enhancement.

CaL Penal Code § L203.1j (1950)
Defendant knew or reasonably should have known elderly slalus of victim.

Colo. Rev. StaL § 18-3-209(4) (1986)
AssaulL Felony several classes.

Colo. Rev. SUL § 1 8 4 ^ 1  (1989)
Theft. Felony.

Colo. Rev. Stal. § 18-4-304 (1986)
Robbery. Felcyty.

Conn. Genf Slat. § 53a-60c (1981)

DcL Code Ann. tiL 11. § 831 (1983)
Repeat offender. No furlough, work release, other supervised release 
during minimum sentence.

Fla. Stat. Ann. § 784.03 (West 1989)
Aggravated assault, aggravated battery. Mandatory sentencing Gne, 
restitution.

Hawaii Rev. StaL § 706 (1988)
Mandatory minimum without parole. Sets sentence lengths.

I1L Ann. SlaL ch. 38, § 12-14 (Smith-Hurd 1989)
Aggravated sexual assaulL

IIL Ann. StaL ch. 38. § 12-16 (Smith-Hurd 1989)
Aggravated criminal sexual abuse.

Ind. Code Ann. § 35-42-2 (Bums 1989)
Baltery. Felony.

Mass. Gen. Laws Ann. ch. 265, § 1ia, lib. 18 (1981)
Dangerous weapon. Penalty. Mandatory minimum for repent offenses.

N.M. Slat. Ann. § 31-18-16.1 (1980)

N .C  See 'abuse.'

Ohio Rev. Code Ann. § 2903.10 - 2903.16 (Page 1988)
Penalties fo; offenses committed by a caretaker.

Okla. StaL A no. liL 22. § 991a-6 to 991a-12 (West 1989)

Pa. Cons. SlaL Ann. liL 42, § 9717 (purdon 1982)

R.I. Gen. Laws § 11-5-10.1 (1988)
Assault. Serious bodily injury.

R.I. Gen Laws § 11-5-10.3 (1988)
AssaulL Responsible for care. Includes Gne for health care facility that 
either condoned the act or attempted lo conceal iL

R.I. Gen. Law: § 11-5-10.4 (1988)
AssaulL Serious bodily injury. Responsible for care.
Includes Gne for health care facility that cither condoned the act or 
attempted to conceal iL

Tex. Penal Code Ann. § 22.04 (Vemon 1989)

Tex. Penal Code Ann. § 29.03 (Vernon 1989)
Aggravated robbery.

V l  SlaL Ann. tiL 18, § 1159 (1989)

W. Va. Code § 61-2-10a (1984)

Appendix C 

Fraud/Consumer Trickery

Ind. Code Ann. § 35-43-6-1 to 35^)3-6-14 (Bums 1987)
Home improvement fraud is Class D felony when committed against person 60 or older and cost of such fraud is more than SIO.OOO.

Minn. SUL § 325F.71 (1989)
Imposes additional civil penalty of up to 510.000 for deceptive trade practices, false advertising consumer fraud perpetrated against senior citizen or vulnerable aJull. 
Authorizes separate cause of action, including attorney’s fees.

N.Y. Gen. Bus. Law § 349(c) to 349(e) (McKinney 1989)
Does not specify elderly but does specify medically related fraud. Prohibits fraudulent use of the title doctor.
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rcspccl. tu: in person acted in had faith or with malicious purpose.
I Mutiny: kn..S<>i>.7, Ch. 0 2 3 ,1.. 198 .1 ;See.G.'l-G-GI I, MCA 10811; rcden .G 2-3-8M  by Codo 

C tm iin lim lunc r, 1 !)!M.

C rnn fl-Ite fe rcnocH
U nsw orn  fa ls ific a t io n  lo  au th o r it ie s ,

45-7-203.
52-3-815. ISviiluiicc o f ubiiRC o r  neg lect to be ga the red  and nub- 

m ilted . ( I )  A person or agency receiving a report ofsuspccl.od nbusc or neglect 
under 1512-3-011 shall prepare a written description o f the conditions regarded 
as evidence of nbuse or neglecL and may, with the consent o f an allegedly 
abused or neglected older person or devclopmcntnlly tlisnblcd person or 
without consent of the person if it appears that the person is an incapacitated 
person, i.alce or cause to he taken photographs o f an arcn o f trauma visible on 
the body of the allegedly abused or neglected person and regarded as evidence 
of abuse or neglect.

(2 ) A physician required Lo report under 52-3-811 may, with the consent 
of an allegedly abused or neglected older person or dcvelopmentally disabled 
person or without consent of the person if it appears that the person is an 
incapacitated person, require x-rays or other appropriate medical tests or 
procedures that would, in the professional opinion o f the physician, assist in 
establishing evidence related to the allegation of nbuse or neglect.

(3) lividoncc authorized to he gathered under this section must he sub­
mitted with the report required under 52-3-811 Lo Lhc nuLhoritics designated •; 
in 52-3-8 J 1 as soon as possible after submission of Lhc report.

M ilita ry : Jin . S ee . .1, Ch . 71(5. I*  191)1. ;

ploits an older person or a dcvelopmentally disabled person is •ll.y m an 
j^offense and upon a first conviction may he fined an amount noL Lo. ;cd $500 

or he imprisoned in the county ja il for a term noL Lo exceed 0 months, or both, 
nnd upon n second or succeeding conviction may bo imprisoned for a term not 
lo exceed 10 years and may be fined an amount not Lo exceed $ 10,000, or both.

I l ln lo r y :  15n. S ee . 10, Ch . 02.1, L . 1081 ; ntncl. Sec. 2 , Ch . COR, I .. 1 0 8 5 ; n ind . S ec . 1, C h . 
t i l ,  L . 1087 ; n nu l. S ee . 0, Ch . 108, I>. 1080; Sec. G3-5-52G, MCA 1080 ; rc ilcn . G2-3-82G b y  
Code C om m is s io n e r , 1001.
Cronn-Rcfcrencen

When no p en a lly  ia .specified —  mis- 
demennor, 40-18-212 .

C o m p ile r 's  C n in m c n ln
Codification N o l  I'ollowcil: Seel ion <1, Ch. 

717, b. 1091, provided thn l I Ida flection wna 
intended to he codified na nn integral p a r i o f 
T itle  G3, ch. G, p n rl G. The Code Commissioner

hna codified this acclion na p n rl nf T itle  52, ch. 
3, p n r l 8. to re flec t the renumbering o f former 
T itle  G3, ch. G, pin t 5, na T itle  52, ch. 3, pint 8.

52-3-81(5 th rough  52-3-820 reoorved . I
51. Adm i.sfiib ilily o f  evidence. In nny proceeding resulting from 
ittdc pursuant to Llie provisions of this parL or in any proceeding 
report or its content is sought Lo be introduced into evidence, the

52-3-821 
a report m 
where Lhc
report nr its content or any other fact related to I he rcporL o r Lo the condition 
of the person who is Lhc subject of the report may noL be excluded on the 
ground that the matter is or may be the subject of a privilege granted in Title 
2(i, chapter 1, part 8, except the atlornoy-client privilege granted by 20-1-803.

l l l f l ld r y :  K n . Sees. 8, Ch . 023 , U. 1083 ; urn J .  See. 8 , C h . 10 8 , I *  1080 ; See . G3-G-G2I, MCA 
108!); redew. G2-3 821 by C od e  C om m ln n lo ite r , 1001.

52-3-822 th rough  52-3-82'! reaerved .
52-3-825. P en a ltiea . (1) Any person who purposely or knowingly fails lo 

make a rcporL required by 52-3-811 or discloses or fails to disclose the conlcnU 
of a case record or rcporL in violation of 52-3-813 is guilty o f nn offense and |j 
upon conviction is punishable as provided ia 4G-18-212.

52-1
52.il
52-d
62-4
621
62-4
52-4
52-4
52-1
52-4

C H A P T E R  4 

SERVICES TO THE DISABLED

• P n r l  1 —  D eve lopm en ta l!} ' D is a b le d — P ro lc c l lv o  S e rv ic e s  
•101. Dcrinitioiifl.
•102. leg is la tive  findings mul directives.
■103. Application for protective sei-viccs.
•104. Protective nnd supportive services provided.
105. Deportm ent ns conscrvntor o f sinnll cstntc o f person ndjudicnlcd devclopmcntnlly 

disflblcd,
100. Doml n o l required —  exception.
107. Costs o f protective services.
108. Reports required.
109 reserved.
110. Acceptance nnd expenditure o f donntcd funds.

62 4-201. 
52-4-202. 
52-4-203. 
52-4-204. 

[-« 52-4-205.

P n r l 2 —  P h yn lc n lly  D is a b le d — C om m un ity  H om e L ic en s in g
Purpose.
Definitions.
Licensing,
Health nnd snfcLy standards.
Rulemaking.

Part 1

D c v e l o p m e n t a l l y  D i s a b l e d  —  P r o t e c t i v e  S e r v i c e s

HTjj Pnrl C ro ss -R e fe re n c es
Persons under d isab ility  guard iansh ip 

If.lad conscrvnlorship, T itle  72, ch. 5.
tifi



• 11 - * I •  J J*l* • •• . . . I ' • • I . ,
in tin isc o(‘ the csla le for llie needs of llie person and for llie general relief 
of llie person. .

(i) No civil rights arc relinquished na a result of nny protective placement 
under lliia chapter. Nothing in this chapter shall be conslrucd lo authorize or 
reipiire medical enre or treatment for a person in contravention of his stated 
or implied objection Lhcrelo upon the grounds that such medical care and 
treatment conflict with his religious beliefs nnd practices.

(j) As far as is compatible with the mental and physical condition o f the 
ndiilL in need of services or claimed to be in need o f services under lhi3 
chapter, every reasonable effort shall he made to assure Hint no action is 
taken without the full nnd informed consent o f the person. (AcLs 1977, No. 
780, p. 13-10, § d; Acts 1989, No. 89-825, p. 1G52, § 2.) .

Code commissioner's nolc. — Section 5 of iilnintifT-ilnughtcr take issue with tho guard- 
Acts 1989. No. 89 825 provides: "Nothing con- inn's representation of her mother, suit would 
tuined in this Act shall lie deemed to rcpcnl lie thereto. Durnelt ex ad. t'ridny v. Ihirncll, 
liny other section of Codo of Altihmnn, 197V 497 So. 2d fill (Ain. Civ. App. J98G).

W nlvcr o f  right lo  ju ry  trin l. -  The right S lum lo rd  o f  p roo f. —  The proper standard 
to 11 ju ry tii.il under this section is not of a ia one w|, ich rcqllircs l!int t| ,c burden o f proof
iiuuiihilory nature ,mil thus ia capable of ,10 ,net |,y n preponderance of the evidence will, wmver. I dlcry v Stole l)e,i t or Pensions & r ,llrd lo ,he .-|cn3l drn3tic n„crnnlivc.. cll03CI) Sec.. -181 So 2d J8G (A n. Civ. App. 1915). ^ t,|e ci, Tj|| g „ >tAgree..,,..,t entered into hy nil the pnrl.es, ,, & & m  2(|
willi llie itNaisliinrc nf cnpunlu counsel, 1985)
iintl iiiloptctl by (lie court, opcrnlcil na nu y *  * . . . . . . .
Implied w,liver o f any right lo tria l hy ju ry  ns ,_ '«»“ '"«•« >" homo upheld . -
provided for under subsection (a) o f this sec- Print courts conclusion finding llm t the least 
(ion. T illery v. Slntc Dep't o f Pensions & See., restrictive ° rcn ring Tor adult in need of •181 So. 2il IJflti (Alu. Civ. App. 1985). prolcclivo services u l her homo was nol fensi-

Once g iiiird inn wns nppointcd to rep rc- hie and ordering her pluccd in a nursing home 
sent mother, p liiiiit iff-dn iig lilc r no lon ge r woul(l he upheld where the evidcncd suOi-
hud enpucity tu sue on lie liu lf o f her cicntly sliowcd tlu il she could nol he nde-
m other piirsiinnl to the Adult Protective Ser- -pinlcly protected in her home given continued
vices Act; Ihe guardian had stepped into Ihe actions hy her son lo interfere with her care,
plaiutiirdnughlcr's shoes In ensure llm t tier T illery v. Sto le Dep't o f Pensions & See., -181
mother's interests were piutcctcd. Should the So. 2d 38G (Ain. Civ. App. 1985).

S 58-9-7. Abuse, neglect nnd exploitation prohibited; 'initiation o f 
charges; penalty. '

(a) It shall be unlawful for any person lo abuse, neglect or exploit any adult 
subject lo protection under the provisions of this chapter. Charges o f such 
abuse, neglect or exploitation may he initiated upon complaints of private 
individuals or ns it result of investigations hy social service agencies or on Lhc 
direct initiative o f law enforcement officials.

'(!>) Any person who intentionally abuses or neglects a person in violution of 
the provisions o f Litis chapter shall he guilLy o f a Class B felony i f the 
intentional abuse or neglect causes serious physical injury.
-, (c) Any person who recklessly abuses or neglects a person in violation o f the 

provisions of this chapter shall he guilty of a Class C felony i f the reckless 
abuse or neglect causes serious physicnl injury.

15d

the provisions o f this chapter, shall be guiliy ot a em u  o ■<«...j  ..........
intentional abuse or neglect cntisc3 physicnl injury.

(c) Any person who recklessly abuses or neglects a person in violation of the 
provisions of this chnplcr, shall bo guilLy of n Clnss A misdemennor if the 
reckless abuse or neglect cousc3 physical injury.

(0 Any person who cmolionnlly abuses a person in violation o f the 
provisions of this chapter shall be guilty of a Class A misdemeanor.

(g) Any person who exploits a person in violnlion of the provisions of this 
chapter shall he guilty of a Clnss C felony, where the value o f the property, 
assets or resources exceeds $100.00..
•(h) Any person who exploits a person in violation of the provisions of this 

chnpLer shall he guilty o f a Class A misdemennor, where the value of the 
properly, assets or resources does not exceed $100.00.

(i) I f  n violation of this section is also a violation of nny other Alabama 
criminal statute, then a conviction or acquittal under eiLher statute bnrs 
prosecution under the remaining statute. (Acts 1977, No. 780, p. 13-10, §§ 5, 
11; Acts 1989, No. 89-825, p. 1652, § 3.)

Code cnmniiysioncr's,note.— Section 5 of tallied in this Act shall be deemed In .nl 
Acts 1989, No. 89-825 provides: "Nothing eon- nny other section of Code of Alnliiumi, l'J75."

§ 38-9-8. Itcporls by physicians, etc., o f physicnl nbuse, neglect o r 
exploitation — Required; method o f reporting; contents.

(a) All physicians nnd other practitioners of Lhc healing nrts having 
reasonable cause lo believe that any ndull protected under the provisions of 
this chapter has been subjected to physical ubuse neglect or exploitation shall 
report or cause a report to bo made as follows:

(1) An oral report, hy Lclcphone or oLhcrwisc, shall lie made immediately, 
followed hy a written report, to the county department of human resources 
or to the chief of police o f Lhc city or city nnd county, or Lo the sheriff o f the 
county if the observation is made in an unincorporated territory.

(2) Within three days following such oral report, nn investigation shall he 
made hy the county department o f human resources or the law enforcement 
official, whichever receives the report, nnd a written report prepared which 
will include the following:

a. Name, age and address o f such person.
b. Nnlurc nnd extent of injury suffered hy such person.
c. Any other facts or circumstances known to Lhc reporter which may 

aid in the determination of appropriate action,
(1>) All such reports prepared by a law enforcement official shall he 

forwnrded Lo the county department of human resources within 2-1 hours. 
(Acts 1977, No. 780, p. 13-10, § 6.)
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A R I Z O N A

LEGISLATION 

GROUPS COVERED

DEFINITIONS

A buse

Neglect

E x p l o i t a t i on

REPORTINC 

wTio M ust R e p o r t

Elder  nbuse i s  c over ed  by A r i z o n a ' s  Adult  
P r o t e c t i v e  S e r v i c e s  L e g i s l a t i o n  conta i ned  in ARS 
« 5—A51; 652;  653;  656;  and ARS 16- 5310 , 01 .  ARS 
66-653 and 656 were enacted  in 1986.  The rcmainrie 
were enacted in 1980.  This  l e g i s l a t i o n  covers  
i n c a p a c i t a t e d  a d u l t s .  I n c a p a c i t y  i nc l udes  mental  
i l l n e s s ,  mental  d e f i c i e n c y ,  mental  d i s o r d e r ,  
p h y s i c a l  i l l n e s s  o r  d i s a b i l i t y ,  advanced age,  
c h r o n i c  i n t o x i c a t i o n  or o ther  cause to the extent  
that  the person l a cks  s u f f i c i e n t  understanding or 
c a p a c i t y  to make or  communicate re6pons i  le 
d e c i s i o n s .

"Ahuse" means: (a )  I n t e n t i o n a l  i n f l i c t i o n  o f  
p h y s i c a l  harm; ( b )  I n j u r y  caused by n e g l i g e n t  a c t s  
or o mi ss i on s ;  ( c )  Unreasonable  conf inements .

" N e g l e c t ■' m eans a p a t t e r n  o f  c o n d u c t  r e s u l t i n g  i n  

d e p r i v a t i o n  o f  s e r v i c e s  n e c e s s a r y  to  m a i n t a i n  

minimum p h y s i c a l  and m e n t a l  h e a l t h .

" F .x p lo L ta c in r .” m eans t h e  I l l e g a l  o r  i m p r o p e r  u s e  o f  

an I n c a p a c i t a t e d  a d u l t  o r  h i s  r e s o u r c e s  f o r  

a n o t h e r ' s  p r o f i t  o r  a d v a n t a g e .

A p h y s i c i a n ,  h o s p i t a l  i n t e r n  or  r e s i d e n t ,  surgeon,  
d e n t i s t ,  p s y c h o l o g i s t ,  s o c i a l  worker,  peace o f f i c e r  
or o th e r  person who has r e s p o n s i b i l i t y  f o r  the care  
c f  nn i n c a p a c i t a t e d  adu.lt and whose examination or  
o b s e r v a t i o n  y i e l d s  a r eas onab l e  bas i s  to  b e l i e v e  
that  abuse cr n e g l e c t  has o c c u r r e d .

The guardian c r  c o n s e r v a t o r  o f  an i nc a p a c i ta t ed  
adul t  s h a l l  immodLately repor t  or  cause repor t s  to 
be made.

An a t t o r n e y ,  <,er.cuncanc, t r u s t e e ,  guardian,  
c o n s e r v a t o r  or o c he r  person who has r e s p o n s i b i l i t y  
f o r  prepar ing  the tax r e co r d s  o f  an i n c a p a c i t a t e d  
adul t  or  a person who hsa r e n p o r . s i b i l i c y  f o r  any



Who May Repor 

Procedures

Central  Regis 

INVESTIGATIONS

PENALTIES 

Fai l ure  to ?.

For i ' erpetTc

IMMUNITY

Reporter

•-(.her s cc i t r .  canearning  •'-he use or  p r e s e r v a t i o n  o f  
the a d u l t ' s  proper ty  end who, in rhe cour se  of  
f . s l f H U r . g  chet  r e s p o n s i b i l i t y ,  has reason to 
b e l i e v e  that e x p l o i t a t i o n  o f  the a d u l t ' s  proper t y  
has o ccurred  s h a l l  r e p or t  or cause r e p o r t s  to he 
made .

t :ho law a n c h o r l es s  p r o t e c t i v e  s e r v i c e  workers to
rece i - ' e  i r on  ar.y s o urc e  i n f o r n n t i o n  regarding  an 
a du l :  who tiny be in need o f  p r o t e c t i v e  s e r v i c e s .

Versons requi red  to r epor t  s ha l l  Immediately raake 
nn o r a l  report  to a munic ipal  o r  county peace 
o f f i c e r  or  to ?. p r o t e c t i v e  s e r v i c e  worker o f  the 
Popart "one o f  Economic S e c u r i t y .  A guardian 
r e s o r t s  suspec ted  i n c i d e n t  to the s u p e r i o r  cour t .

o r a l  r epor t  must be f o l l owed  by a w r i t t en  
report  / i c n i n  **2 hours .

upon r e c e i p t  o f  a r e p o r t ,  a p r o t e c t i v e  s e r v i c e  
worker nf  the V? par t o  sr. t o f  Economic S e c u r i t y  s h a l l  
■lake nr. e v a l u a t i o n  to  determine the need f o r  
p r o t e c t i v e  s e r v i c e s  and what s e r v i c e s  are needed.
[ f  a c c e s s  i s  den i ed ,  the p r o t e c t i v e  s e r v i c e s  worker 
nav r i i ?  a p e t i t i o n  with the cour t  f o r  a s p e c i a l  
v i s i t a t i o n  varrnr: f . . The pub l i c  f i d u c i a r y  may 
i n v e s t l a s t s  a l l e g e d  i nc i de nt s  o f  e x p l o i t a t i o n .

= port The l e g i s l a t i o n  cce= not s p e c i f y  a pena l t y  f o r
f a i l u r e  to r e p c r c .

tors  I ;  any person is  found co be r e s p o n s i b l e  f o r  abuse,
n e g l e c t  or e x p l o i t a t i o n  c f  an i nc a pa c i t a t ed  adul t  
in a c r i mi na l  or  c i v i l  a c t i o n ,  the c our t  nay order  
the person to  make r e s t i t u t i o n ,  as the court -deems 
a pp r o p r i a t e .

Any person making a compl a i nt ,  p r ov i d i ng  
1a f o r n a t i c n  or  o t herwi se  p a r t i c i p a t i n g  in the 
pro gr a ii, uir.hrr 1 red by rhi s  chapter  or in  a 
j u d i c i a l  p r oc eed i ng  r e s u l t i n g  from the r epor t s  
■submitted pursuant to  the law i s  Immune from any 
c i v i l  or  c r i mi n a l  l i a b i l i t y ,  unless  the person 
ha3 boon charged wi th or i s  suspected o f  being the



A R K A N S A S
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Abuse

Exploi  tat ior .

REPORTING 

Who Must Report

Arkansas does not have s p e c i f i c  e id e r  ■'buse 
l e g i s l a t i o n .  It  i s  c o v er e d ,  however,  by the adul t  
p r o t e c t i v e  s e r v i c e s  l e g i s l a t i o n  conta ined  Jn 
Arkansas St a t ut e  59-1301.  This  s t a t u t e  prov i des  
p r o t e c t i o n  f o r  i n c a p a c i t a t e d ,  endangered persons  
age IS and o l d e r .  An endangered adul t  i s  d e f i ne d  
as being in a s i t u a t i o n  or c o n d i t i o n  which poses  
imminent r i s k  c.f death or  s e r i ou s  b o d i l y  harm to 
such person cr.d who demonstrates  the l ac k  o f  
c a p a c i t y  to  comprehend the nature and consequence 
o f  remaining in that s i t u a t i o n  cr  c o n d i t i o n .

"Abuse and Maltreatment"  means any w i l l f u l  or 
n e g l i g e n t  a c t  which r e s u l t s  in n e g l i g e n c e ,  
m a l n u t r i t i o n ,  phy s i ca l  a s s a u l t  or b a t t e r y ,  p h y s i c a l  
or  p s y c h o l o g i c a l  i n j u r y  i n f l i c t e d  hy o t he r  than 
a c c i d e n t a l  means and f a i l u r e  to prov ide  necessary  
t re a t me n t , r e h a b i l i t a t i o n ,  c a r e ,  sustenance ,  
c l o t h i n g ,  s h e l t e r ,  s u p e r v i s i o n ,  or  medica l  
serv i  c o s .

" E x p l o i t a t i o n "  means any unjust  or  improper use o f  
anotner  person f o r  o n e ' s  own p r o f i t  or  advantage.

’•'hene-or any p h y s i c i a n ,  a. irgecn,  c o r o n e r ,  d e n t i s t ,  
o s t e o p a t h ,  r es i dent  i n t e r n ,  r e g i s t e r e d  nurse,  
h o s p i t a l  personnel  (engaged in the a d m i n i s t r a t i o n ,  
examinat i on,  care  or treatment  o f  p e r s o n s ) ,  s o c i a l  
s e r v i c e  worker,  mental hea l th  p r o f e s s i o n a l ,  peace 
o f f i c e r ,  or law enforcement  o f f i c i a l  has reasonable  
cause to  suspect  that an endangered adul t  has been 
s u b j e c t e d  t c  c o n d i t i o n s  cr  c i r cumstances  which 
would reasonably  result,  in abuse,  he s h a l l  
immediately r epor t  or cause a r epor t  to be made.

Whenever such person i s  requi red  to r epor t  under 
t h i s  Act in h i s  c ap a c i ty  as a member o f  the s t a f f  
lie s h a l l  immediately n o t i f y  the person in charge 
•of such i n s t i t u t i o n ,  f a c i l i t y  or  agency,  or  h i s  
des i gnat ed  agent ,  who s h a l l  then become r e s p o n s i b l e

-  174 -



f o r  making a r epor t  or caus ing  svich 2  r epor t  to be 
made.

t-iho May Report

P r o c e d u r e s

C e n t r a l  R e g i s t r y

Any o t h e r  p e r s o n  nav :r.«ik* a r e p o r t  i :  s u c h  p e r s o n  

h a s  r e a s o n a b l e  c a u s e  co s u s p e c t  t h a t  s u c h  a d u l t  h a s  

b e e n  a b u s e d  c r  r . e g l e c c e d .

Peraons requi red  co r epor t  must make immediate 
repor t s  co che Central  R e g i s t r y  maintained by the 
Department o f  Human S e r v i c e s .  I f  r eques t ed ,  o r a l  
r epor t s  must be f o l l owed  wl chin  48 hours by a 
uricr.en r e p o r t .  It  che person a l l e g e d  to be abused 
died os a r e s u l t  of . . che a l l e g e d  abuse,  the r e p o r t  
i s  m3do to the medical  examiner c r  c o r o n e r .

E s t a b l i s h e s  w i t h i n  t h e  d e p a r t m e n t  a s t a t e w i d e  
C e n t r a l  R c - g i s t r y  f o r  r e p o r t s  o f  a b u s e d  a d u l t s ,  

s e x u a l  a b u s e ,  o r  n & s l e c t  made p u r s u a n t  t o  t h i s  a c t .

INVESTIGATION The D e p a r tm e n t  o f  Human S e r v i c e s  i a  r e q u i r e d  to  

r a k o  a p ro m p t ,  th o r o u g h  i n v e s t i g a t i o n  u p on  r e c e i p t  

o f  a r e p o r t .  The i n v e s t i g a t i o n  m u s t  i n c l u d e  a 

v i s i t  t o  th e  a b u s e d  a d u l t ’ s  hom e. I f  che  a b u s e d  

a d u l t  o r  n e x t  o f  k i n  o r  o t h e r  r e s p o n s i b l e  p e r s o n  
r e f u s e s  e n t r y  co t h e  p r o t e c t i v e  s e r v i c e s  w o r k e r ,  

t h e  p r o b a t e  c o u r t  may o r d e r  c h a t  ch e  p r o t e c t i v e  

s e r v i c e  w o r k e r  be a l l o w e d  e n t r y .  I n  t h e  e v e n t  o f  ; 

d e a t h  c a u s e d  by  a b u s e ,  t h e  m e d i c a l  e x a m in e r  o r  

c o r o n e t  s h a l l  i n v e s t i g a t e  and r e p o r t  h i s  f i n d i n g s  

to  che p o l i c e  and d i s t r i c t  e c t o r n e y .

PENALTIES

Fai lure  to Report ( 1 )  Any person,  o f f i c i a l ,  or i n s t i t u t i o n  r equ i r ed
by t h i s  Act co repor t  a C3se o f  suspected  adul t  
abuse,  sexual  abuse,  or  n e g l e c t ,  who w i l l f u l l y  
f a i l s  co do s c  s h a l l  be g u i l t y  c f  a Class  C 
misdemeanor and s h a l l  be punished a c c o r d i n g l y .

( 2 )  Any person,  o f f i c i a l  or i n s t i t u t i o n  requ i red  by 
t h i s  Act to repor t  a c a se  o f  suspecced adulc  abuse,  
sexual  abuse,  or n e g l e c t ,  and who w i l l f u l l y  f a i l s  
to  do so s h a l l  be c i v i l l y  l i a b l e  f o r  damages 
caused hy such f a i l u r e s .

Per Pe r pe t r a t o r s  ( 1 )  Whoever,  w i l l f u l l y  or  by c u l pa b l e  n e g l i ge n c e
causes  great  b o d i l y  harm, permanent d i s a b i l i t y  or 
permanent d i s f i gu r e me n t  s ha l l  be g u i l t y  
o f  a Class D f e l o n y .

( 2 )  ^r. ce-cr ,  w i l l f u l l y  or  by c u l pab l e  n e g l i ge nc e  
permits tbc phys i c a l  o r  mental  hea l th  o f  an adul t
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The Domestic  V i o l e nc e  Act i s  the only  statewide  
l e g i s l a t i o n  chat provides  p r o t e c t i o n  £rom abuse f o r  
e l d e r s .  I l l i n o i s  dees have an Elder Abuse 
Demonstret ion A c t .  This  net  permitted the s t a t e  to  
fund four e l d e r l y  abuse demonstrat ion p r o j e c t s .
Each p r o j e c t  t e s t s  a d i f f e r e n t  approach to the 
problem o f ' e l d e r  abuse.  The Domestic V i o l en c e  Act 
prov i des  p r o t e c t i o n  to  spcu3es ,  i n d i v i d u a l s  who 
were f ormerly  spouses ,  i nd i v i d u a l s  shar ing  a common 
household ,  parents  and c h i l d r e n ,  or persons r e l a t ed  
by blood or  marriage.  This a na l ys i s  r e f l e c t s  on l y  
the Domestic V i o l en c e  Act .

"Abuse" means the act  o f  s t r i k i n g ,  thr e a t e n i ng ,  
harass ing  c r  i n t e r f e r i n g  with the p er s ona l  l i b e r t y  
o f  any fami ly  or  household member by any o ther  
f ami ly  or household member, but exc ludes  reasonable  
d i s c i p l i n e  o f  minor c h i l d r e n .

Not addressed in  the law.

Not addressed in the law.

Every law enforcement  o f f i c e r  i n v e s t i g a t i n g  an 
a l l e g e d  l uc idunt  o f  abuse between fami ly  or 
household mem!ers s ha l l  matte a w r i t t e n  p o l i c e  
r epor t  o f  any bona f i d e  a l l e g a t i o n  and the 
d i s p o s i t i o n .

A pet son may seek  a p r o t e c t i o n  order  f o r  h i mse l f  or 
h e r s e l f ,  on b eh a l f  o f  a minor c h i l d ,  or  on behal f  
o f  any person prevented by phys i ca l  or  mental  
i n c a p a c i t y  cr  because o f  advanced age from seeking 
a p r o t e c t i o n  o r d e r  on his  or  her b e h a l f .

A person may seek an order  o f  p r o t e c t i o n  f o r  
h i ms e l f  c r  cr. the behal f  o f  any person prevented by 
p h y s i c a l  or  mental  i nc a p a c i ty  or because o f  
advanced age from seeking an order  o f  p r o t e c t i o n  on 
hi s  own b e h a l f .  The p e t i t i o n  co the cour t  must 
a l l e g e  abuse hy a fami ly  or  household nenber and ba 
v e r i f i e d  or accompanied by an a f f i d a v i t .  A



complaint  or* abuse hy a fami ly  or  household member 
may be made co a law enforcement  agency.

Central Registry

•t,*

INVESTIGATION

PENALTIES

Fai lu r e  to Report  

For P e r p e t ra t or s

The Department o f  Law Enforcement 9hal l  maintain 
a complete  and sys t e mat i c  re c ord  and index o f  a l l  
v a l i d  and recorded order s  o f  p r o t e c t i o n .  The data 
is  used tn inform a l l  d i s p a t c h e r s  and law 
enforcement  o f f i c e r s  at the s cene  o f  an a l l e g e d  
i n c i d e n t  o f  abuse or  v i o l a t i o n  o f  a p r o t e c t i o n  
order  o f  any recorded  p r i o r  i nc i de nt  o f  abuse 
i n v o l v i n g  tha abused party  and the dates and terns 
o f  any p r o t e c t i o n  o r de r .

A low enforcement  o f f i c e r  may i n v e s t i g a t e  any 
a l l e ge d  i nc i dent  o f  abuse between fami ly  members.

Not addressed in the law.

Upon a f i n d i ng  o f  abuse,  the c o u r t  s h a l l  i s sue  a 
p r o t e c t i o n  order  wi th any o r  a l l  o f  the remedies 
l i s t e d  below.  These remedies s h a l l  be in a d d i t i o n  
to e t he r  c i v i l  or  c r i mi na l  remedies which may be 
a v a i l a b l e :  (1 )  o r d e r i n g  the respondent  to r e f r a i n  
from a c r l k i n g ,  t hr e a t en i ng ,  harass ing  c r  
i n t e r f e r i n g  with the persona l  l i b e r t y  o f  the 
p e t i t i o n e r  c r  v t h c r  f ami ly  or  household member; ( 2 )  
grant ing  po s s e s s i on  o f  the r e s i de n c e  c r  household 
to the p e t i t i o n e r ,  co the e x c l u s i o n  c f  che 
respondent  or o rd er i n g  the respondent  to provide  
s u i t a b l e ,  a l t e r n a t e  housing f o r  the p e t i t i o n e r  or 
minor c h i ld r e n  in i l o u  c f  e x c l ud i ng  che respondent  
from the mutual r e s l l v n c a  or  household;  ( 3 )  
r e q u i r i n g  or recommending the respondent  to undergo 
counse l i ng  f or  a s p e c i f i e d  dur a t i on ;  ( 4 )  
r e s t r a i n i n g  the respondent  from improper ly  us ing an 
age-J fami ly member's r e s o u r c e s ,  f i n a n c i a l  or  
o t her wi se ,  f o r  r e s p o n d e n t ' s  p r o f i t  or advantage,  or  
f or  the p r o f i t  or  advantage c f  another  person;  ( 5 )  
re q u i r i ng  the respondent  co pay temporary support  
f o r  the p e t i t i o n e r  v/i.on the respondent  has a l e g a l  
o b l i g a t i o n  co support  chat person;  (6 )  r e q u i r i ng  
tha respondent to pay che p e t i t i o n e r  a c t u a l  
msnctavv cor. pen sut ler ,  f o r  l o s s e s  s u f f e r e d  as a 
d i r e c t  r es u l t  o f  abuse;  end ( 7 )  en t e r i ng  i n j u n c t i v e  
r e l i e :  s i  may be necessary  or a p p r o pr ia t e  and 
r e f e r r i n g  to the ag ing  network p e t i t i o n e r s  over  age 
s i x t y .



K E N T U C K

LEGISLATION 

GROUPS COVERED

DEFINITIONS 

Abuse or Nog

E x p l o i t a t i c

REPORTING 

Who Muse p..’.;
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Kentucky hns two s t a t u t e s  which may bs used in 
o l d e r  anuse c a s e s ,  the P r o t e c t i o n  o f  Adul ts  Act and 
the Domestic V i o l e n c e  and Abuse Act .  Only rrhe 
P r o t e c t i o n  o f  Adul ts  Act  Is inc luded in th i s  
a n a l y s t s .  This act  p r o v i d e s  p r o t e c t i o n  to persons  
age LR or c i d e r  wl'.o because  c f  mental  c r  p h y s i c a l  
dys f i ' . nc t i onine ,  or  who are the v i c t i m s  o f  abuse or  
n e g l e c t  i n f l i c t e d  by a spouse ,  -ire unable  to manage 
r h e i r  own r e s o u r c e s ,  carry  out  a c t i v i t i e s  o f  d a i l y  
l i v i n g ,  or p r o t e c t  themselves  from n e g l e c t ,  
hazardous or abus i ve  s i t u a t i o n s  wi thout  a s s i s t a n c e  
from others  nnd who have no one a v a i l a b l e ,  w i l l i n g ,  
and r e s p o n s i b l e  to a s s i s t  them.

l ent  “ Abuse or n e g l e c t "  menus the i n f l i c t i o n  o f  p h y s i c a l
pair. ,  i n j u r y ,  e r  mental  i n j u r y ,  or  the d e p r i v a t i o n  
c f  s e r v i c e s  by a c a r e t a k e r  which are  necessary  to  
maintain the h e a l t h  and w e l fa r e  o f  an a d u l t ,  or  a 
s i t u a t i o n  In which an a d u l t ,  l i v i n g  a l o n e ,  i s  
unable  to p r o v i de  o r  o b t a i n  f o r  h i ms e l f  the 
s e r v i c e s  which are  n e ce ss ar y  to  maintain h i s  hea l t h  
nnd w e l f a r e  or  a s i t u a t i o n  in which a person 
i n f l i c t s  p h y s i c a l  pain or  i n j uvv  upon a spouse or  
. l opr ives  j ? reuse  nf  r easonab l e  s e r v i c e s  necessary  
to r.cintai.*. the h e a l t h  and we l fa r e  o f  h i s  spouse .

i " Ex . s l o i cn c i on "  means the Improper use o f  funds by a
care  taker vv.fr.k have been paid by a governmental  
■jgsnr.y to .:-i adul t  r.r to the c a r e ta k e r  f o r  the. use 
or  care  o f  the a d u l t .

•■or: Any person,  i n c l u d i n g ,  but not l i m i t e d  t o ,
p h y s i c i a n ,  law enforcement  o f f i c e r ,  nurse ,  s o c i a l  
worker ,  department  p er s o n n e l ,  c o r o n e r ,  medical  
examiner,  a l t e r n a t i v e  care  f a c i l i t y  employee,  or  
c a r e t ake r  wi th reasonable  cause to s uspec t  abuse 
' h a l l  - eporc  or  cause r epor t s  co he made. The 
death nf tne a d u l t  does  not e l i mi n a t e  the r e p o r t i n g  
r e s p o n s i b i l i t y .

Who Kay Rep&rc Net add re ssed  in  the  law ,
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Procedures An c r a l  or  w r i t t e n  repor t  oust  be f I lad immediate ly
with the Oeparctrseric o f  S o c. 1 n 1 S e rv i c e s  upon 
knowledge o f  th i  occurrence-  o f  suspected abuse ,  
n e g l e c t ,  c r  e x p l o i t a t i o n .

Central  R e g i s t ry  Not addressed in the law.

INVESTIGATION Upon r e c a i o t  o f  a rsporc  the Cabinet  f or  Human
Resources  i s  requi red  as soon as p r a c t i c a l  to 
n o t i f y  che a ppr o pr i a t e  law enforcement  agency and 
i n i t i a t e  an 1 f ivestigar- inr. . The law g ives  3ny 
r e p r e s o n c s c i v o  o f  the c a b i ne t  ent ry  to any he a l th  
f a c i l i t y  or heat Mi s e r v i c e  l i c e n s e d  by the c ab i ne t  
and ac c e s s  t c  the mental ;.nd p h y s i c a l  hea l th  
re c ords  o f  the adul t  which are in che p o s s e s s i o n  o f  
any i n d i v i d u a l ,  h o s p i t a l ,  or e t her  f a c i l i t y .  Any 
represent.*. !  i v t  or the c ab i ne t  may, wi th the consent  ■ 
o£ the adul t  cr  c ar e ta k e r ,  -rnter any p r i va te  
premises whore* any r d u i t  a l l e g e d  to be abused i s  
found.  Ic the adul t  or  ca r e t ake r  does noc conaenc 
co che i n v e s t i g a t i o n ,  a search warrant may be 
i s sued  upon a showing o f  probable  cause.

PENALTIES

Fai l ure  co Report

" o r  Ferpecracor

Anyone requi red  t o  r epor t  who knowingly and 
w i l l f u l l y  f a i l s  to  r epor t  s na i l  be punished by a 

than $25 or more than $200.  Eachfir.e o f  no lc. 
v i o l a t i o n  s h a l l ns n i t u t *  a separate  o r f e n s e ,

Any c a r e t a k e r  who knowingly nnd w i l l f u l l y  abuses ,  
n e g l e c t s  or e x p l o i t s  ar. adul t  and in so do ing  
causes s e r i o u s  phy s i ca l  or  mental i n j u r y  or  
permanent d i s a b i l i t y  i s  g u i l t y  c f  a Class C f e l o n y ,
o r  1 1  a u c i *i c . c u s e  , n e g i c C * .  * . r  e * c p i o i  n a t i o n  v . a u s e s

minor p h y s i c a l  or  Rental  i n j ur y  or  temporary 
d i s a b i l i t y  to  the* adwlr ,  the c a r e t ak e r  i s  g u i l t y  o f  
a Class  A misdemeanor.

IMMUNITY

Reporter
Inveacigacor

Anyone acctr.g upon reasonable  cause in the making 
o f  a raporc  ur . i n v e s t i g a c i o n , p a r t i c i p a t i n g  in 
f i l i n g  a p e t i t i o n  f o r  inJur.ccive r e l i e f ,
( r en d e r i n g )  p r o t e c t i v e  s e r v i c e s  o r  emergency 
p r o t e c t i v e  s e r v i c e s . ur p a r t i c i p a t i n g  in a J u d i c i a l  
proc eed i ng  has i..-inanity from any c i v i l  or c r i mi na l  
l i a b i l i t y  ir.ar. might -..th.erwise be incur red  or 
icDosed .

-  2  2  o  -



M I S S I S S I P P

LEGISLATION 

GROUPS COVERED

DEFINITIONS 

Abas a

Mi ss i s s i pp i ,  hr.s two laws which nay be used ia 
c e r t a i n  i n s t an c e s  co prov i de  p r o t e c t i o n  f o r  e l d e r  
abuse:  the Adult  P r o t e c t i v e  S e r v i c e s  Act o f  1982,  
the P r o t e c t i o n  f ron Domestic  Abuse Law, end che 
M i s s i s s i p p i  Vulnerab le  Adul ts  Act o f  1986.  The 
Domestic  Abuse Iaw p r o v id e s  p r o t e c t i o n  co spouses ,  
f ormer spouses ,  persons l i v i n g  as spouses ,  parents ,  
c h i l d r e n ,  or  ocher  persons  r e l a t e d  by consangui n i ty  
or  a f f i n i t y .  The Domest ic  Abuse Lav i s  not  inc luded 
in the a n a l y s i s  below.  The Adult  P r o t e c t i v e  
S e r v i c e s  Act o f  1982 prov i des  p r o t e c t i o n  to persons 
age i8 and o l d e r  r e s i d i n g  in a persona l  c a r e  home 
and in need o f  p r o t e c t i v e  s e r v i c e s .  The p r o v i s i o n s  
o f  the Adwlc P r o t e c t i v e  S e r v i c e s  Act  o f  1982 are 
very s i m i l a r  to  the p r o v i s i o n s  o f  the M i s s i s s i p p i  
Vul ner ab l e  Adul ts  Act c f  1986. T h e r e f o r e ,  a 
separaca  a n a l y s i s  o f  i t  i s  noc prov ided  be low.  The 
M i s s i s s i p p i  Vulnerable  Adul ts  Act  o f  1986 provides  
p r o t e c t i o n  to persons  age 18 or  o l d e r  or  any minor 
noc covered  by the Youth Court Act and who, 
r e g a r d l e s s  nf  r e s i d e n c e ,  i s  unable co  p r o t e c t  his  
own r i g h t ,  i n t e r e s t s ,  and / or  v i t a l  concerns  and who 
cannot  sock help  wi thout  a s s i s t a n c e  because o f  
p h y s i c a l ,  mental  Impairment or emot ional  s t a tu s .
The law becomes e f f e c t i v e  October  I ,  1986.

“Abuse' '  means the w i l l f u l  I n f l i c t i n g  o f  phy s i ca l  
pa i n ,  i n j ur y  or mental  anguish on an a d u l t ,  che 
unreasonable  conf inement  o f  an a d u l t ,  or  the w i l l f u l  
d e p r i v a t i o n  by r. c a r e t a k e r  o f  s e r v i c e s  which are 
n e c e s s a r y  to maintain the mental  and p h y s i c a l  heal th 
o f  an ad u l t .  (The D i v i s i o n  o f  Medicaid,  l i c e n s ed  
nurs ing  homes, and l i c e n s e d  h o s p i t a l s  are  noc 
I nc l uded  in die d e f i n i t i o n  o f  " c a r e t a k e r . " )

"Nsg’ e c t "  v.e::ns e i t h e r  che i n a b i l i t y  c f  any 
vuLr.craole adust who ia l i v i n g  aior.s to provide  f o r  
h i m s e l f  else f ood ,  c l o t h i n g ,  s h e l t e r ,  hea l th  c ar e ,  or 
ocher  s e r v i c e s  which are  necessary  to maintain his  
mental  and phy s i ca l  he a l th ,  o r  f a i l u r e  by a 
c a r e t a k e r  to  supply the vu l ne r a b l e  adul t  wi th the 
f o o d ,  c l o t h i n g ,  s h e l t e r ,  hea l t h  c a r e ,  s up e rv i s i o n  or 
ocher  s e r v i c e s  which are necessary  cc maintain his  
mental  a r i  p h y s i c a l  h e a l th .



I

E x p l o i t a t i o n  "P.Mpiiii ra;;«n.'i" rccxns the i l l e g a l  or  improper use o f
nn anisic o r h is  r ^ o u r o a s  f o r  -a n o th e r '3 p r o f i t  o r  
advantage•

REPORTING

Who Must Report

Who May Report

Procedures

Central  R e g i s t ry

I V I '

INVESTIGATION

PENALTIES

Fai lure  to Report 

For Perpet ra tors

Any person having reasonab l e  cause to b e l i e v e  that  
a vu l nerab l e  adul t  has beer, or  i s  being abused,  
n e g l e c t ed  or  e x p l o i t e d  s h a l l  r epor t  such 
In f o rmat i on .

Not addressed Lr. the law.

Reports  may be made o r a l l y  or  In w r i t i n g  to the 
state* hr port  .rant o f  P u b l i c  Wel fare  or the county 
w e l f a r e  department where the v u ln e r a b l e  adul t  i s  
l o c a t e d .  Oral  r epor t s  must be f o l l o w e d  hy a w r i t t e n  
repor t . .

The Commissioner nf  P u b l i c  Wel fare  i s  r e qu i re d  to 
e s t a b l i s h  a s t a tewi de  c e n t r a l  r e g i s t e r  c apabl e  o f  
r e c e i v i n g  r e p o r t s  seven days per week,  24 hours per 
day v i a  a s i n g l e  t o l l - f r e e  s t a t e wi de  te l ephone  
number. The central ,  r e g i s t e r  must i nc lude  but i s  
not l i mi t ed  to :  the name end i d e n t i f y i n g  i n f o r mat i on  
o f  the Ind i v i du a l  r e p or t e d ;  the l o c a l  w e l f a r e  
department r e s p o n s i b l e  f o r  the i n v e s t i g a t i o n ;  the 
names, a l f i l i a t i o n s  and purposes  o f  any person 
reques t i ng  c r  r e c e i v i n g  i n f o r ma t i o n .

7ht f’ cper : - . enc  o f  Publ i c  Wel fare  “ 'nail  I n i t i a t e  
an i n v e s t i g a t i o n  w i t h i n  4H hours c f  ths r e c e i p t  o f  
the r e p o r t .  I f  a c a r e t a k e r  r e f u s e s  to a l l ow  the 
department reasonable  a c c e s s  to conduct  an 
i n v e s t i g a t i o n ,  the department rr.ay p e t i t i o n  the cour t  
f o r  o r de r  e n j o i n i n g  the care t aker  from 
i n t e r f e r i n g  with the i n v e s t i g a t i o n .

Noc addressed in the law.

Any c c ceruVer  or  e t he r  person who w i l l f u l l y  
inf i ic . r .e p h y s i c a l  pain  ur i n j u r y  upon a v u l ner ab l e  
adul t  s h a l l  be g u i l t y  o f  f e l o n i o u s  abuse and / or  
b a t t e r y  r.atl may be punished by imprisonment f o r  not 
l i r e  -‘.Or." i y e a r s .

Any pirn taker  c r  o t her  person who w i l l f u l l y  commits 
an ?.c: '*r omits  the performance c f  any duty ,  which 
act  *r o mi ss i on  c o n t r i b u t e s  t o ,  tends to c o n t r i b u t e  
or r e s u l t s  in che abuse ,  n e g l e c t  or e x p l o i t a t i o n  
o f  any Vulnerab le  adul c  s h a l l  he g u i l t y  o f  a 
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