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F in a l  R e p o r t  o f  t h e  S e t t l e m e n t  S u b c o m m it te e

I

The Settlement Subcommittee heard testimony from Legislative 
Legal Counsel and an economist from Legislative Research.
These witnesses had reviewed the settlement documents at the 
request of the subcommittee. They had prepared written 
comparisons of the proposed Exxon Valdez oil spill settlement 
that the Alaska House of Representatives rejected last session 
and the final settlement that Governor Hickel signed four 
months later.

The major points of their testimony were as follows:

1. The final criminal settlement provided an additional $50 
million.for restoration areas affected by the spill in 
Alaska.

2. Although the final criminal settlement require^ Exxon to 
pay an additional $25 million in nominal dollars, Exxon 
realized substantial tax advantages because the final 
settlement was structured so that an additional $50 million is 
deductible from Exxon's state and federal tax liability.

3. The fin^l civil settlement was essentially the same as the 
proposal chat the House rejected with the passage of HCR 29, 
except that it #id not provide for legislative approval or 
public comment, and the payment schedule was moved back, 
resulting in a reduction in the present value of the civil 
settlement by about $7.3 million.

4. The total value of the final civil and criminal settlements 
to the state and federal government is approximately $722.5 
million in present value, after-tax-loss dollars. This is
$ 5.9 million less than the value of the rejected settlement.

5. The total cost to Exxon of final civil and criminal 
settlements is approximately $434.3 million in present value, 
after-tax dollars. This is $4 million less than the cost of 
the rejected settlement.

6. The State of Alaska did better under the final settlement 
because more of it will be spent on restoration in Alaska.

7. The federal government did worse under the final settlement 
because more of it was deductible, less of it goes to the 
federal treasury, and its present value is less.

8. Exxon did better under the xinal settlement because more of 
it w|| deductible, and they have will more time to pay it
off.
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The subcommittee asked legislative legal counsel to review the 
settlement for potential conflicts with our state statutes and 
the Alaska State Constitution. The subcommittee also asked for 
suggestions regarding legislation that would help make the 
trust work within our existing constitutional framework and 
improve the state's position in the event of a legal challenge 
to the settlement. A summary of the advice of legal counsel 
follows:

1. Allowing the trust to receive and hold settlement money, 
without a legislative appropriation of the State's interest in 
that settlement money to the trust, probably violates Article 
II, section 1, and Article IX, section 13 of the Alaska State 
Constitution. The case law in this area strongly indicates 
that the courts would find this to be an invalid circumvention 
of the legislature's powers of appropriation.

2. The settlement provides for Exxon to make payments over a 
period of many fiscal years. A single continuing appropriation 
of the state's entire interest in the settlement would 
probably be held to violate our state constitutional 
prohibition against the dedication of funds under Article IX, 
section 7.

3. State constitutional considerations require that all trust 
expenditures be submitted to the legislature for 
appropriation. State statutes and the state constitution 
require appropriations for trust expenditures that are to be 
spent by state agencies.

4. In order to place the state in the best position to defend 
itself against a state constitutional challenge to the 
structure of the Exxon spill settlement, the legislature must 
appropriate the state's interest in the settlement money to 
the trust, when that money is paid by Exxon. x'3 The 
legislature shguld also require appropriation of all trust 
expenditures.

Ill

The Settlement Subcommittee solicited suggestions for 
settlement-related legislation and reviewed proposed and 
existing legislation. As a result of these deliberations the 
subcommittee recommends that the House Judiciary Committee 
introduce the following bills:
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Draft #1 (7-LS1563\M) Sets out legislative findings regarding 
the Exxon Valdez settlement, and settlement process. It 
creates the Exxon Valdez Oil Spill Trust in statute. It 
requires state trustees and their designees to conform to the 
requirements of the Alaska Open Meetings Act and the Alaska 
Executive Branch Ethics Act. It requires that state trustees 
ensure that all trust expenditures are submitted to the 
legislature for appropriation, ensure that trust records are 
treated as public records, and that trust expenditures, not 
paid to state or federal agencies, are disbursed pursuant to 
our state procurement code.

Draft #2 (7-LS1675\A) appropriates the state's interest in the 
Exxon civil settlement money paid by Exxon in FY '92 and FY 
'93 to the Exxon Oil Spill Trust. Inis appropriation is 
contingent on the enactment of legislation containing the 
major substantive provisions of Draft #1.

Draft #3 (7-LS1605\M), "Settlement in the Sunshine", 
prohibits out-of-court settlements of public interest 
litigation, without court approval after a public comment 
period and a finding that the settlements are in the public 
interest Public interest litigation is defined as lawsuits 
brought by the state for damages to natural resources, if the 
value of each proposed settlement is over $10 million.

IV

The Settlement Subcommittee also recommends passage of the 
following bills:

CSHB 14‘‘ (FIN)am, " An Act providing for legislative 
appropriation of the terms of certain proposed settlements of 
claims; prohibiting the payment of those terms without an 
express appropriation; and the requiring reports of 
settlements." (by Representative Ulmer)

This bill seeks to clarify the legislature's role in approving 
state settlements by providing when legislative appropriations 
are required. Testimony before the subcommittee has made it 
clear that the legislature needs to assert itself in this 
area. CSHB 144(FIN)am is presently in the Senate Judiciary 
Committee.

CSHB 287(FIN), " An Act disallowing under the Al; uka Net 
Income Tax a portion of the deduction authorized by the 
Internal Revenue Code for certain oil and hazardous substance 
discharge related expenditures; and providing for a effective 
date." (by Representative Ellis)
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This bill limits the deductibility under state tax law for 
certain expenses incurred as the result of the taxpayer's 
illegal discharge of oil or hazardous substances. Testimony 
and reports and legal opinions ordered by the subcommittee 
show that a large portion of Exxon's cleanup costs and 
settlement payments will be subsidized by state and federal 
taxpayers. CSHB 287(FIN) is presently in the House Rules 
Committee.

HB 411, " An Act making appropriations for restoration 
projects relating to the Exxon Valdez oil spill; and providing 
for an effective date." (by Representative Davidson)

This bill appropriates the $50 million that the state received 
as a result of Exxon's criminal plea for various restoration- 
related purposes. HB 411 is presently in the House Resources 
Committee.

###
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FOOTNOTES

1. See Committee Documents: #2 (page 2) #4 (page 1); and #8 (tape 
count 055)

2. See Committee Documents: #2 (page 2) and #8 (tape count 055)

3. See Committee Documents: #2 (page 2 ) , #3 (pages 1, 2) and #10
(pages 1, 2)

4. See Committee Documents: #5 (page 1) and #8 (tape count 000)

5. See Committee Document #5 (page 2)

6. See Committee Document #2 (page 5). [Note: The $7.3 million
figure was calculated by Milt Barker in response to a question 
by committee staff]

7. See Commiteee Documents: #1 (page 1, #2 (page 5) and #8 (tape
count 055)

8. See Committee Documents: #2 (page 3, Table II) and #8 (tape
count 055)

9. See Committee Documents: #2 (page 2 ) , and #8 (tape count 055)

10. See Committee Documents: #1 (page 1), #2 (pages 3, 5), #8
(tape counts 000 and 055), and #10 (page 2)

11. See Committee Documents: #1 (page 1), #2 (page 3), #3 (pages
1, 2) #8 (tape count 055), and #10

12. See Committee Documents: #7 (pages 1 - 8 )  and #8 (tape count 
000)

13. See Committee Documents: #7 (page 9), and #8 (tape count 000)

14. See Committee Document #7 (pages 8, 9)

15. See Committee Documents: #7 (page 9) and #8 (tape count 000)

16. See Committee Document #7 (pages 1 - 8 )  [Note: The issue of
whether or not the State Consitution required legislative 
appropriation of all trust expenditures was put to Pamela 
Finley, Legislative Legal Counsel. She answered in the 
affirmative, indicating that non-appropriated trust 
expenditures are constitutionally problematic because these 
funds came in part from the federal government and in part from 
income from the state's interest in the trust.
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COMMITTEE DOCUMENTS

Committee Document #1: Executive Summary dated October 10, 1991

Committee Document #2: Memorandum to Max Gruenberg from Milt
Barker dated October 10, 1991 re Valuation of Exxon Settlement

Committee Document #3: Memorandum to Milt Barker from John B.
Gaguine dated October 9, 1991 re Deductibility of fines and
restitution in Exxon Valdez criminal case

Committee Document #4; Memorandum to Max Gruenberg from Tamara 
Cook dated October 3, 1991 re Exxon Litigation; Plea Agreement
Dated September 26, 1991 (Work Order No. 7-LS1044)

Committee Document #5: Memorandum to Max Gruenberg from Tamara
Cook dated October 7, 1991 re Exxon Litigation; Agreement and
Consent Decree signed September 24 and 25, 1991 (Work Order No. 7- 
LS1044)

Committee Document #6: Memorandum to Max Gruenberg from Pamela
Finley dated August 29, 1991 re Exxon Litigation; Memorandum of 
Agreement dated 9/27/91 (Work Order No. 17-LS1044)

Committee Document #7: Memorandum to Senator Curt Menard from
Pamela Finley dated January 8, 1992 re Appropriation Power and the 
Exxon-Valdez Trust Fund; Work Order No. 7-LS1749

Committee Document #8: Minutes of House Judiciary Exxon Settlement
Subcommittee meeting dated October 21, 1991

Committee Document #9: Minutes of House Judiciary Exxon Settlement
Subcommittee meeting dated December 9, 1991

Committee Document #10: Memorandum to Max Gruenberg from Jack
Chenoweth dated December 10, 1991 re Deductibility of certain
expenses from state income tax (Work Order No. 7-LS1650A)
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Legislative Research Agency

P.O. Box Y 
Juneau, AK 99811-3100 

Phone: (907) 165-3991 
Fax: (907) 163-3351

October 10, 1991

Valuation of Exxon Settlement

EXECUTIVE SUMMARY

This analysis compares the estimated cost to Exxon, and the value to the State 
of Alaska and the U.S. government, of the Exxon settlement approved October 8, 
1991 (the "New Settlement") with the settlement rejected in March, 1991 (the 
"Old Settlement").

Taking into account inflation, the time value of money, and the effects of 
federal and state income taxes, the analysis found under the New Settlement, 
compared with the Old:

the cost to Exxon is less in present value, even though Exxon pays 
more out-of-pocket

the combined value to the state and federal governments is less in 
present value, although greater in actual, dollars received

the value to the State of Alaska is greater both in present value 
and actual dollars received

the value to the federal government is less both in present value 
and actual dollars received

The lesser cost of the New Settlement is due to:

its close similarity to the Old Settlement in dollar terms

structuring a greater portion of the payments for purposes that 
are likely to be tax-deductible

an approximate seven month delay in the payment of $340 million



A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Research Agency

P.Q Box Y 
Juneau, AK 99811-3100 
Phone: (907) 165-3991 

Fax: (907) 163-3351

October 10, 1991

MEMORANDUM

TO: Representative Max Gruenberg

FROM: Milt Barker A<5
Consultant

RE: Valuation of Exxon Settlement
Research Request 92.067

You requested a comparison of the estimated cost to Exxon, and the value to the 
State of Alaska and U.S. government, of the Exxon settlement rejected in March 
(the "Old Settlement" which would have been effective March 12, 1991) with the 
settlement approved October 8, 1991 (the "New Settlement").

This analysis takes into account inflation, the time value of money, and the 
effects of federal and state income taxes on the cost to Exxon and the value 
to the State and U.S.

The analysis does not reflect certain payments ur.der the settlements that are 
not yet known. The exact dates of some payments are also uncertain.

In both nominal (actual out-of-pocket dollars) and present value terms, the 
State gains and the federal government loses under the New Settlement compared 
to the old. The combined value to the state and federal governments of the New 
Settlement is greater than the Old Settlement by $6.5 million in nominal terms, 
but $5.5 million to $5.9 million less than the Old Settlement in present value. 
The combined values include the loss of federal and state income tax revenue 
in both nominal and present value terms.

The combined government results is mirrored in the fact that Exxon pays more 
in nominal dollars under the New Settlement, but the actual cost to Exxon is 
less in present value.

One's view of the overall financial terms of the New Settlement relative to the 
Old Settlement might be shaped by the relative weights one gives as decision 
criteria to Exxon's burden under the settlement, to benefits received by the 
State, and to the combined benefits to the federal and all state governments.

Summary



Representative Gruenberg
October 10, 1991
Page 2

Assumptions

The analysis uses discount rates of 11.28 percent and 8.16 percent per annum 
to determine respectively the present value of costs to Exxon and benefits to 
the governments. The effective marginal combined federal and state income tax 
rate is assumed to be 37 percent. These are assumptions contained in a 
March 19, 1991 Congressional Research Service memorandum which has been 
provided to you.

In this analysis, the 11.28 percent rate is used to calculate the present value 
of Exxon's costs because it represents the average pre-tax return on private 
capital. The 8.16 percent rate is used to calculate the present value of the 
governments' benefits because it is closer to the average return on short or 
medium-term investments of public funds like the State general fund. In these 
respects, these two discount rates represent the respective opportunity costs 
of Exxon and the governments.1

Based on an October 9, 1991 memorandum from the Division of Legal Services, 
which has been provided to you, it is assumed that the criminal fines are not 
deductible for purposes of federal and state income taxes, but that the 
restitution and civil payments are deductible.

Nominal Amounts

Under the New Settlement, the total out-of-pocket amount to be paid by Exxon, 
and received by the State and federal governments, has increased to $1,025 
million from $1,000 million under the Old Settlement.

The amount that can be considered of benefit to the State has increased to 
$1,000 million from $950 million as the result of an increase of $50 million 
in restitution payments under the plea agreement (criminal settlement).2 The 
amount of benefit solely to the federal government, namely, the criminal fine, 
is decreased from $50 million to $25 million.

1Even if the lesser 8.16 percent discount rate is used for Exxon, the 
present value of the company's after-tax cost remains less under the New 
Settlement.

2It should be noted that this increased $50 million in restitution is 
technically paid to the U.S. government, though actually deposited in the 
trust. Under the New Settlement, a $50 million restitution payment to the 
State contained in the Old Settlement is maintained, but is placed in the trust 
also, rather than being paid to the State general fund.
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TABLE I
Exxon Settlements

($ Mill ions)

Fine Restitution & Total Exxon
Civil Payments Payments

Old Settlement $50 $950 $1,000

New Settlement $25 $1,000 $1,025

Cost to Exxon

Table II displays the present value of the after-tax costs of the Old and New 
Settlements to Exxon. The present values are given for two different points 
in time--March 12, 1991, the date the Old Settlement was signed, and October 
8, 1991, the date the New Settlement was approved by the court. To accurately 
compare the two settlements, their present values should be stated as of the 
same point in time to take account of the time value of money.

TABLE II 
Present Value of 

After-Tax Cost of Settlements to Exxon 
($ Millions)

Value as of Old Settlement New Settlement

3-12-91 $439.3 $434.3

10-8-91 $467.7 $462.9

If the present values are stated as of March 12, 1991, the cost to Exxon of the 
Old Settlement is $439.3 million and the cost of the New Settlement is $434.3 
million. If the present values are stated as of October 8, 1991, the cost to 
Exxon of the Old Settlement is $467.7 million and the cost of the New 
Settlement is $462.9 million. No matter which date is chosen, the cost of the 
New Settlement to Exxon is less than the cost of the Old Settlement.

The lesser cost of the New Settlement arises from the following:

the New Settlement is very close to the Old Settlement in dollar 
terms;

a greater portion of Exxon's payments under the New Settlement are
assumed to be tax-deductible; and,
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October 10, 1991
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$340 million of payments occur approximately 7 months later under 
the New Settlement.

The real financial burden to Exxon of the New Settlement is less than the Old 
Settlement because the company pays approximately the same sum of money but 
pays it seven months later. Most people would prefer to pay a bill later 
rather than sooner, especially a $340 million one. It would allow them to earn 
interest on the amount if they had the money, or avoid paying interest if they 
had to borrow it. This factor is taken into account through the present value 
analysis.

Value to the State and Federal Governments

Tables 111-V present, in a manner similar to Table II, the present value of 
Exxon's payments (before-tax) to the State and the federal governments.3

TABLE III
Present Value of

Settlements to State
($ Millions)

Value as of Old Settlement New Settlement

3-12-91 $678.4 $716.4

10-8-91 713.7 754.0

TABLE IV 
Present Value of 

Settlements to Federal Government 
($ Millions)

Value as of Old Settlement New Settlement

3-12-91 $50.0 $6.1

10-8-91 52.3 6.5

3In Tables III-V, the criminal restitution payments and all civil payments 
are considered to be of benefit to the State. The criminal fine is considered 
to be of benefit only to the federal government.
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TABLE V 
Present Value of 

Settlements to State and Federal 
($ Millions)

Governments

Value as of Old Settlement New Settlement

3-12-91 $728.4 $722.5

10-8-91 755.0 760.5

As indicated in these tables, the State comes out ahead and the federal 
government loses ground under the New Settlement, in all cases. However, the 
combined value to the two governments is less under the New Settlement, as long 
as one values the two settlements at the same point in time.4 This is the 
other side of the coin, i.e., the other side of Exxon's lesser cost for the New 
Settlement. Basically, the same factors are at work to produce lesser value 
to the combined governments as produced the lesser cost for Exxon--namely, only 
a slight increase in payments, deferral of payments, and greater tax 
deductions.

I hope this information is useful to you. If you have any questions or would 
like additional information, please contact this agency.

4 If the loss of $18.5 million of federal (and state) income tax revenue 
due to Exxon's deduction of $50 million of additional restitution payments were 
to be ignored, the combined value of the New Settlement to the governments 
would be greater than the Old Settlement.
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA
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M E MO R A N D U M  October 9, 1991

SUBJECT: Deductibility of fines and restitution in Exxon Valdez criminal
case

TO: Milt Barker

FROM: John B. Gaguine
Legislative Counsel

You have asked about the deductibility, under federal income tax law, of the fine and 
restitution that Exxon will pay under the recently approved plea agreement. The fine 
is clearly not deductible under 26 U.S.C. 162(f), which precludes a deduction for "any 
fine or similar penalty paid to a government for violation of any law." The restitution 
probably is deductible, but this is not entirely clear.

The IRS regulations (attached) on fines and penalties, and the case law on the issue, 
make it clear that any fine imposed in connection with a criminal conviction is not 
deductible, because of 162(f). Indeed, even if the fine here were a civil fine under 
the Clean Water Act, it would probably not be deductible. True v. United States, 894 
F.2d 1197 (10th Cir. 1990); Colt Industries. Inc. v. United States, 880 F.2d 1311 (Fed, 
Cir. 1989).

The restitution probably is deductible as a business expense under section 162, with 
subsection (f) not applicable. See the last sentence of regulation 1.162-21(b)(2) 
("Compensatory damages . . . paid to a government do not constitute a fine or 
penalty"). However, at least one case has held that restitution was not deductible. 
In Waldman v. Commissioner. 88 T.C. 1384 (U.S. Tax Ct. 1987), affirmed on basis 
of Tax Court opinion. 850 F.2d 611 (9th Cir. 1988), the taxpayer, convicted of grand 
theft in a California court in connection with business fraud, was ordered to pay 
restitution as a condition of probation. The court found that the order was intended 
at least in pan as a penalty, and that the "compensatory damages" clause of the 
regulation did not apply. The court also found that the restitution should be seen as 
paid to the government, even though it would be distributed to the taxpayer’s victims.

My guess, however, would be that the restitution order in the Exxon case will be 
treated by the Internal Revenue Service as in the nature of compensatory damages,
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rather than as an additional penalty. (Indeed, there may already be some tacit 
agreement between the federal government and Exxon about the tax consequences 
of the plea agreement.) The fact that the restitution moneys are specifically directed 
to go to restoration of the environment certainly seems to qualify them as 
compensatory damages. Moreover, the nature of Exxon’s offenses (not involving 
fraud or dishonesty, unlike the Waldman case) would in my opinion make the IRS 
and the courts less likely to find that something labelled restitution is in fact an 
additional, nondeductible penalty.-̂  However, in light of Waldman. there is 
certainly the possibility that the restitution order might be found to be nondeductible, 
too.

Please feel free to contact me if I can be of further assistance.

JBG:lmb
91-273.1mb

cc: Pam Finley

Enclosure

y  See, Mason and Dixon Lines. Inc. v. United States. 708 F.2d 1043 (6th Cir. 1983), holding 
deductible "liquidated damages" that motor carrier was required by Virginia law to pay for operating 
overweight trucks (in addition to nondeductible fines).
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activity does not constitute an appearance or com­
munication with respect to legislation or proposed 
legislation of direct interest to the organization. I f  
an organization pays or incurs expenses allocable 
to legislative activities which meet the tests of 
subdivisions (i) and (ii) o f subparagraph (2) o f this 
paragraph (appearances or communications with 
respect to legislation or proposed legislation of 
direct interest to the organization), on behalf o f its 
members, the dues paid by a taxpayer are deduct­
ible to the extent used for such activities. Dues 
paid by a taxpayer will be considered to be used 
for such an activity, and thus deductible, although 
the legislation or proposed legislation involved is 
not of direct interest to the taxpayer, ifi pursuant 
to the provisions of subparagraph (2 )(ii)(b )(l) of 
this paragraph, the legislation or proposed legisla­
tion is o f direct interest to the organization, as 
such, or is o f direct interest to one or more 
members of the organization. For other provi­
sions relating to the deductibility o f dues and other 
payments to an organization, such as a labor union 
or a trade association, see paragraph (c) of 
§ 1.162-15.

(4) Limitations No deduction shall be allowed 
under section 162(a) for any amount paid or in­
curred (whether by way o f contribution, gift, or 
otherwise) in connection with any attempt to influ­
ence the general public, or segments thereof, with 
respect to legislative matters, elections, or refer- 
endums. For example, no deduction shall be al­
lowed for any expenses incurred in connection 
with "grassroot”  campaigns or any other attempts 
to urge or encourage the public to contact mem­
bers o f a legislative body for the purpose o f pro­
posing, supporting, or opposing legislation.
[T.D. 6819, 30 FR 5581, Aoril 20, 1965, as amended by 
T.D. 6996. 34 FR 835, Jan. 18, 1969)

§ 1.162-21 Fines and penalties.
(a) In general. No deduction shall be allowed 

under section 16.1(a) for any fine or similar penalty 
paid to—

(1) The government o f the United States, a 
State, a territory or possession o f the United 
States, the District o f Columbia, or the Common­
wealth o f Puerto Rico;

(2) The government o f a foreign country; or
(3) A political subdivision of, or corporation or 

other entity serving as an agency or instrumentali­
ty of, any of the above.

(b) Definition. (1) For purposes o f this section 
a fine or similar penalty includes an amount—

§ 1 .1 6 2 -2 0
(1) Paid pursuant to conviction or a plea of 

guilty or nolo contendere for a crime (felony or 
misdemeanor) in a criminal proceeding;

(ii) Paid as a civil penalty imposed by Federal, 
State, or local law, including additions to tax and 
additional amounts and assessable penalties im­
posed by chapter 68 o f the Internal Revenue Code 
o f 1954;

(iii) Paid in settlement o f the taxpayer’s actual 
or potential liability for a fine or penalty (civil or 
criminal); or

(iv) Forfeited as collateral posted in connection 
with a proceeding which could result in imposition 
o f such a fine or penalty.

(2) The amount o f a fine or penalty docs not 
include legal fees and related expenses paid or 
incurred in the defense o f a prosecution or civil 
action arising from a violation o f the law imposing 
the fine or civil penalty, nor court costs assessed 
against the taxpayer, or stenographic and printing 
charges. Compensatory damages (including dam­
ages under section 4A of the Clayton Act (15 
U.S.C. 15a), as amended) paid to a government do 
not constitute a fine or penalty.

(c) Examples. The application o f this section 
may be illustrated by the following examples;
Example (1). M  Corp. # u  indicted under section I of the 

Sherman Anii-Trust Act (15 U.S.C. 1) for fixing and maintain­

ing prices of certain electrical products. M  Corp. was convict­

ed and was fined S30.000. TTie United States sued M  Corp. 

under section 4A of the Clayton Act (15 U.S.C. 15a) for 
SIOC.OOO, ihe amount of the actual damages resulung from the 

price fixing of which M  Corp. was convicted. Pursuant to a 

final judgment entered in the civil action M  Corp. paid the 
United Slates 5100.000 in damages. Secuci. 162(f) precludes 
M  Corp. from deducting the fine of 550.000 as a trade or 

business expense. Section 162(0 does not preclude it from 

deducting (he 5100,000 paid to (he United States as actual 
damages.

Example (2). N Corp. was found to have violated 33 U.S.C. 

1321(b)(3) when a vessel it operated discharged oil in harmful 
quantities into the navigable waters of the United States. A 
civil penalty under 33 U.S.C. 1321(bX6) of 55.000 was assessed 
against N Corp. with respect to the discharge. N  Corp. paid 
55.000 to the Coast Guard in payment of (he civil penalty. 

Section 162(0 precludes N  Corp. torn deducung the 55,000 

penalty. , •'

Example (3). O-Cbrp.. a mmufacturer of motor vehicles, 

was found to havf violated *2 U.S.C. 1857f-2(aXl) by selling a 
new motor vehicle which was not covered by the required 
certificate of conformity. Pursuant to 42 U.S.C. 1857M .  O 
Corp. was required to pay. and did pay, a civil penalty of 
510.000. In addition, pursuant to *2 U.S.C. !857f-5a(cXl). O 
Corp. was required to expend, and did expend, 5500 in order to 
remedy the nonconformity of that motor vehicle. Section 
162(0 precludes O  Corp. fror.t deducting the 510,000 penalty as 

a trade or business expense, but does not preclude it from 
deducting the 5500 which it expended to remedy the noncon­

formity.



)5 COMPUTATION OF TAXABLE INCOME
EximpU (4). P Corp. w u  the operator of a eo»J mine in 

neh occurred a violation of a mandatory safety standard 
escribed by the Federal Coal Mine Health and Safety Act of 
69 (30 U.S.C. 301 et seq.). Pursuant to 30 U.S.C. 819(a), a 
,il penalty of S10.000 was assessed against P Corp., and P 
irp. paid the penalty. Section 162(0 precludes P Corp. from 
ducting the S 10.000 penalty.

Example (5). Q Corp., a common carrier engaged in inter­
ne commerce by railroad, hauled a railroad car which was 
t equipped with efficient hand brakes, in violation of 45 
S.C. II. Q Corp. was found to be liable for a penalty of 
!0 pursuant to 45 U.S.C. 13. Q Corp. paid that penalty, 
ction 162(0 precludes Q  Corp. from deducting tha S250 

.-.ally.

Example (6). P. Corp. owned and operated on the highways 
State X a truck weighing in excess of the amount permitted 
der the law of State X. R Corp. was found to have violated 

« iaw and was assessed a fine of S85 which it paid to State X. 

ction 162(0 precludes R Corp. from deducting the amount so

id.
Example (7). S Corp. was found to have violated a law of 

ate Y which prohibited the emission into the air of parttcu- 
* matter in excess of a limit set forth in a regulation 
amuigated under that law. The Environmental Quality 
earing Board of State Y assessed a fine of S500 against S 
:rp. The fine was payable to State Y, and S Corp. paid it. 
ctton 162(0 precludes S Corp. from deducting the $500 fine. 

Example (8). T Corp. was found by a magistrate of City Z 
oe operating in such city an apartment building which did 
t conform to a provision of the city housing code requiring 
erable fire escapes on apartment buildings of that type. 

?on the basis of th. magistrate's finding, T Corp. was re­
ared to pay, and did pay, a fine of $200 to City Z. Section 

3(0 precludes T Corp. from deducting the $200 fine.

' D. "45. 40 FR 7437, Feb. 20, 1975; 40 FR 8948, 
larch 4. 1975, as amended by T.D. 7366, 40 FR 29290, 
,iy 11. 1975]

1.162—22 Treble damage payments un­

der the antitrust laws.

(a) In general. In the case o f a taxpayer who 
'ter December 31, 1969, either is convicted in a 
’ .■ninal action o f a violation o f the Federal anti- 
ist laws or enters a plea o f guilty or nolo conten- 
re to an indictment or information charging 
ch a violation, and whose conviction or plea 
>es not occur in a new trial following an appeal 
a conviction on or before such date, no deduc- 

in shall be allowed under section 162(a) for 
vo-thirds o f any amount paid or incurred after 
Jecember 31. 1969, with respect to—
(1) Any judgment for damages entered against 

’.e taxpayer under section 4 o f the Clayton Act 
• 5 U.S.C. 15), as amended, on account o f such 
elation or any related violation o f the Federal 
nutrust laws, provided such related violation oc- 
4rred prior to the date of the final judgment o f 
•ich conviction, or
(2) Settlement o f any action brought under such 

iciion 4 on account o f such violation or related 
■olation.

For the purposes o f this section, where a civil 
judgment has been entered or a settlement made 
with respect to a violation o f the antitrust laws and 
a criminal proceeding is based upon the same 
violation, the criminal proceeding need not have 
been brought prior to the civil judgment or settle­
ment. If. in his return for any taxable year, a 
taxpayer claims a deduction for an amount paid or 
incurred with respect to a judgment or settlement 
described in the first sentence of this paragraph 
and is subsequently convicted of a violation o f the 
antitrust laws which makes a portion o f such 
amount unallowable, then the taxpayer shall file 
an amended return for such taxable year on which 
the amount o f the deduction is appropriately re­
duced. Attorney’s fees, court costs, and other 
amounts paid or incurred in connection with a 
controversy under such section 4 which meet the 
requirements o f section 162 are deductible under 
that section. For purposes o f subparagraph (2) of 
this paragraph, the amount paid or incurred in 
settlement shall not include amounts attributable 
to the plaintiffs costs o f suit and attorney’s fees, to 
the extent that such costs or fees have actually 
been paid.

(b) Conviction. For purposes of paragraph (a) 
of this section, a taxpayer is convicted of a viola­
tion of the antitrust laws if a judgment of convic­
tion (whether or not a final'judgment) with respect 
to such violation has been entered against him, 
provided a subsequent final judgment of acquittal 
has not been entered or criminal prosecution with 
respect to such violation terminated without a 
final judgment o f conviction. During the penden­
cy of an appeal or other action directly contesting 
a judgment o f conviction, the taxpayer should file 
a protective claim for credit or refund to avoid 
being barred by the period o f limitations on credit 
or refund under section 6511.

(c) Related violation. For purposes of this sec­
tion, a violation o f the Federal antitrust laws is 
related to a subsequent violation if (1) with respect 
to the subsequent violation the United States ob­
tains both a judgment in a criminal proceeding 
and an injunction against the taxpayer, and (2) the 
taxpayer’s actions which constituted the prior vio­
lation would have contravened such injunction if 
such injunction were applicable at the time o f the 
prior violation.

(d) Settlement following a dismissal of an action 
or amendment o f the complaint. For purposes o f 
paragraph (a)(2) o f this section, an amount may be 
considered as paid in settlement of an action even 
though the action is dismissed or otherwise dis-

§ 1 .1 6 2 -2 2



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

D IV IS IO N  O F  L E G A L  S E R V I C E S

P.O. Bax Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E MO R A N D U M October 3, 1991

TO:

SUBJECT: Exxon Litigation; Plea Agreement Dated September 26, 1991 
(Work Order No. 7-LS1044)

Representative Max Gruenberg

FROM Tamara Brandt Cook 
Director \ i

You have asked me to identify the differences between the plea agreement in the 
Exxon litigation filed with the United States District Court on March 13, 1991 and 
rejected by the court and the new plea agreement dated September 26, 1991. The 
major differences between the two documents appear to be the following:

(1) the new plea agreement does not deal with Alyeska Pipeline Service 
Company at all whereas under the old agreement the United States agreed not to 
seek additional criminal, civil or administrative penalties against Alyeska;

(2) the total amount of the fine imposed and not remitted under the new plea 
agreement is $25 million, whereas under the old agreement that amount was $50 
million;

(3) a new provision has been added to the effect that $12 million of the fine 
is imposed for violation of the Migratory Bird Treaty Act and this amount is to be 
deposited into a special fund and used by the United States to carry out approved 
wetlands conservation projects in the United States, Canada and Mexico;

(4) an additional restitution payment of $50 million is to be paid to the 
United States to be used for restoration projects within Alaska relating to the oil spill.

These are the specific differences between the two documents organized according 
to the numbering contained in the new plea agreement:

II. The name "E. Edward Bruce, Esq." is deleted from the list of attorneys 
representing Exxon Shipping;

II.C.2. This provision is entirely new and states, "The defendants, EXXON 
SHIPPING and EXXON, agree solely for the purpose of this plea agreement and for



no other purpose that there is a legal basis for the court to impose the payment 
agreed to in paragraph IV as damages recoverable for compensatory and remedial 
purposes by the State of Alaska." The paragraph referred to deals with the 
restitutionary payments.

III.A. References contained in the old plea agreement to Alyeska Pipeline 
Service Company are deleted.

III.B. The reference contained in the old plea agreement to Alyeska Pipeline 
Service Company is deleted.

III.C. The total amount of fines imposed is changed from $100 million to $150 
million;

1. with respect to EXXON SHIPPING, the fine is changed from 
$75 million to $125 million;

3. with respect to EXXON SHIPPING, the amount remitted is 
changed from $37.5 million to $105 million; with respect to EXXON, the amount 
remitted is changed from $12.5 million to $20 million; .

(b) the amount defendants have expended for clean up 
is designated to be $2.1 billion, rather than $2 billion;

(e)-(l) these are new facts added to the list of facts set 
out in the plea agreement as justification for the partial remission of the fines.

III.D. The amount required to discharge the criminal sanctions is reduced 
from $37.5 million to $20 million for EXXON SHIPPING and from $12.5 million to 
$5 million for EXXON.

III.E. This entirely new provision states: "The parties agree that $7 million 
of Exxon Shipping’s fine and all of Exxon’s $5 million fine be imposed for violation 
of the Migratory Bird Treaty Act. By operations of law, Title 16, United States Code, 
Section 4406(b), this fine is to be deposited into the North American Wetlands 
Conservation Fund to be used solely by the U.S. Department of the Interior to carry 
out approved wetlands conservation projects in the United States, Canada and 
Mexico."

IV.A. The amount of restitutionary payments is increased from $50 million . 
to $100 million with the additional $50 million to be paid to the United States. The 
state still receives the original $50 million payment. Like the state, the United States 
must use this money for restoration projects within the State of Alaska relating to the 
oil spill.

Representative Max Gruenberg
October 3, 1991
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IV.B. The restitutionary payments are to be under the control of each 
recipient. Originally the paragraph dealt only with the state, since only the state was 
to receive a restitutionary payment. (Note that under the new Memorandum and 
Consent Decree between the state and the federal government "all natural resource 
damage recoveries shall be placed in a joint trust." (VI.A.) The phrase is defined 
to include criminal restitution recoveries, which may be separately managed only 
upon agreement of the parties (Alaska and the U.S.) (II.G.). So, despite this plea 
agreement it appears the state and federal government will each place its $50 million 
restitutionary payment into the trust fund and not separately manage the money. 
Remember, Alaska is not a party to this plea agreement, so this provision in the plea 
agreement itself cannot serve as an agreement between the U.S. and Alaska to 
separately manage the recovery.)

IV.C. This entirely new prevision states: "The defendants, EXXON
SHIPPING and EXXON, agree, solely for the purpose of this plea agreement and 
for no other purpose, that there is a legal basis for the Court to impose the payments 
agreed to in paragraph IV as damages recoverable for compensatory and remedial 
purposes."

IV.D. An additional phrase is inserted to the effect that the parties agree that 
the restitutionary payments represent compensation for harm to the state.

TBC:lmb:gc
91-268.1mb
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M E M O R A N D U M O cto ber 7, 1991

SUBJECT: Exxon Litigation; A greem ent and C on sen t D ecree  sign ed  

S ep tem b er 24 and 25, 1991 (W ork O rd er  No. 7-L S1044)

TO: R ep resen ta tive  M ax G ru en berg

FROM: T am ara  B randt C oo k,*  (y 
D irecto r m P< p

Y ou have asked m e to identify d ifferen ces betw een  the A greem en t and C on sen t 

D ecree  in the Exxon litigation under the new se ttlem en t and th e  A greem en t and 

C on sen t D ecree  u n d er the fo rm er prop osed  settlem ent. T h e m ajor d iffe ren ces 

be tw een  the two docum ents resu lt from  the deletion  from  th e  new A greem ent o f  the 

follow ing provisions that w ere  in paragraph  37 o f the original A greem ent:

(1) the A greem en t was published in the F ed era l R egister and a  pu blic  

com m ent period  o f 30 days a fte r publication w as provided for;

(2 ) the A g reem en t was subm itted to  the A laska  S ta te  L egisla ture fo r 
approval;

(3 ) the U nited  S ta tes and the sta te  w ere  both g ran ted  authority to  w ithdraw  

from  th e  A greem en t w ithin 15 days a fte r  close o f th e  pu blic  com m ent period  if  th e  

com m ents disclosed facts m aking th e  A greem ent in appropria te, im p ro p er o r 

in adequ ate  o r if th e  legislature did not appro ve the A greem en t.

T h ese  a re  th e  specific  d iffe ren ces betw een the two docum ents organized according 
to  the new A greem en t and C onsent D ecree:

Introduction. 3rd paragraph. T he dates th e  U nited S ta tes (M arch 13) and th e  

sta te  (M arch 15) each  filed  a com plaint in U nited S tates D istrict C ourt a ssertin g  civil 

claim s have been  in serted  into the new A greem ent. T h e old  A greem ent was d ra fted  

b e fo re  those claim s had been  asserted . T h e  following sen ten ce  from  th e  old 

A greem en t is om itted : "Exxon C orporation  and Exxon Sh ipping C om pany have also 

filed  adm inistrative dem ands against the U nited S tates C oast G uard, with th e  U.S.
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C oast G uard, C oast G uard M aintenance and Logistics Com m and-Pacific at 

A lam enda, C alifornia under d a te  o f S ep tem ber 21, 1990."

5th paragraph. T he original A greem ent read : "Exxon rep resen ts  that, during 
the period  from  th e  Oil Spill th rough the end  o f 1992, it expended in excess o f  $2  

billion fo r c lean -u p  a c tiv itie s .. . "  T h e  new A greem ent is m odified to read : "Exxon 

rep resen ts that, during the period  from  the oil spill through August, 1991, it expended  

in excess o f  $2.1 billion for c lean -u p  a c tiv itie s .. . "

D efinitions. 6 (c) The re fe re n ce  to natural reso urces contro lled  by th e  U nited 

States "and/or" th e  S tate  is m odified to  re flect control by the U nited States, the S tate, 

"or both  th e  U nited  S tates and th e  State."

(f)  T h e C om m issioner o f E nvironm ental C onservation and the C om m issioner 

o f Fish and G am e is added to the o th er listed sta te  trustee, the A ttorney G eneral. 

This change is probably  not significant, since the original M O A  included these th ree  

as sta te  trustees.

(i) Tw o even ts a re  d e le ted  from  the list o f  events that m ust occur under th e  

definition o f  "Final A pproval" which originally read : "(1) the A greem ent has b een  

lodged w ith the C ourt and noticed  in the F edera l R egister, and the period  fo r 

subm ission o f  pu blic  com m ents has expired; (2 ) th e  period  fo r w ithdraw al o f consent 

by the G overnm ents under P aragraph  37 has expired;" T h ese  events a re  no longer 

applicable, since all o f the original paragraph  37 has been  deleted.

Paym ent T erm s. 8 (b ) T h e  d a te  for paym ent is changed from  S ep tem ber 1, 

1992 to D ecem b er 1, 1992. T h e  am ount o f th e  paym ent up to th e  $4,000,000 

maximum, is red u ced  by Exxon’s clean -u p  expenditures from  January 1,1991 through 

M arch 12, 1991 ra th er than from  January 1, 1991 to  the e ffective  date  o f th e  

agreem ent, and by expenditures a fte r  M arch 12, 1991 ra th er than a fte r  the e ffective  

date. A  new  provision reads: "provided that all such E xpenditures shall b e  sub ject 

to audit by the G overnm ents." (N ote: M arch 12, 1991 was the date  the original 

A greem ent was signed.)

9. R e fe re n ce  to the even ts under the original paragraph  37 a re  deleted.

10. Item s dealing with reim bu rsem ent to the governm ents fo r costs incurred  

prior to  the e ffec tive  date  have been  a ltered  to re fe r  to costs incurred prio r to  M arch 

12,1991. U n der clause 5 a fte r M arch 12, 1991, ra th er than a fte i the effective  date, 

the governm ents a re  perm itted  to  receive reim bu rsem en t for costs to assess certa in  

injuries. In juries to  "archaeological sites and artifacts" is added to the list. Item  6 is 

added and reads: "to reim burse the State fo r reaso n ab le  Litigation C osts incurred 

by it a fter M arch 12, 1991." T h e aggregate  am ount allocated  fo r U nited S tates 

reim bursem ent u n der item s 1 and 2 shall not exceed $67, ra th er than $62, and the
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am ount allocated  to th e  sta te  for reim bursem ent under item s 1-3 shall not exceed  $75 

million, ra th er than $72. T h e  am ount allocated  fo r sta te  litigation costs incurred  a fte r 

M arch 12, 1991 (new  item  6 ) shall not exceed $1 million p e r  m onth. R e fe ren ce  to 

the M O A  that "the G overnm ents have subm itted o r will subm it to this C ou rt to 
reso lve claim s o f  the G overnm ents against one a n o th e r ..."  is changed to a  re fe ren ce  
to th e  M O A  "this cou rt en te red  on A ugust 28, 1 9 9 1 ..."

R eleases and C ovenants N ot to Sue bv the G overnm ents, (c ) and (d ) T h ese  

a re  en tire ly  new  and  rep lace  th e  following m aterial in th e  original A greem en t: 

"nothing in this A greem en t shall a ffec t o r  im p a ir .. .  (b )  th e  righ ts and obligations, if  

any, o f A laska N ative villages to  act as tru stees fo r the p u rp o se  o f assertin g  and 

com prom ising claim s fo r injury to destruction of, or loss o f natural resources, i f  any, 

belonging to, m anaged by, controlled by o r appertain ing to such village; (c ) the rights 

and obligations, if  any, o f legal en tities o r persons o th er than th e  G overnm ents who 

a re  ho lders o f any p re sen t right, title, o r in terest in land o r  o th e r p rop erty  in tere st 

a ffec ted  by the Oil Spill;"

16(b) and (c) a re  added, (b )  requ ires dism issal o f th e  claim s a sserted  by  the 

governm ents against Exxon or Exxon Pipeline in fed era l cou rt and dism issal o f 

counterclaim s within 15 days o f final approval o f the A greem ent, (c ) req u ired  claim s 

a sserted  by Exxon in Exxon Shipping Com pany, e t al.. v. Lujan, e t al.. against the 

governm ents to  b e  dism issed not la ter than 5 days a fte r  co u rt approval o f  any 

agreem en ts betw een  the governm ents and th e  non-governm ent d efend ants in Lujan 

under which all o f th e  non-G ovem m ent defendants d is d a in  any right to  reco ver 

natural resource dam ages.

Third Party Litigation. 26 (a ) A n exception is added  identifying (b ), which is
new.

(b ) This is a new  indem nification provision under w hich Exxon ag rees to 

indem nify th e  governm ents from  liability to a third party (o th er than th e  T A P L  Fund 

o r A lyeska) (1 ) only to  th e  extent o f th e  value received  by Exxon or Exxon P ipeline 

from  th e  third party; and (2 ) only if  th e  governm ents a sse rt all d e fen ses they have to  

th e  claim.

Election to T erm in a te . P aragraph  37 o f the original A greem en t is d e le ted  as 

previously m entioned in this m em orandum  and all the rem ain ing paragraphs in the 
A greem en t a re  ren um bered .

T B C :gc

91-363.glc



1
\ J

DIVISION OF LEGAL SERVICES

LE G IS LA TIV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A
P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M A ugust 29, 1991

SU BJEC T: Exxon Litigation; M em orandu m  o f A greem en t dated  9/27/91 

(W ork O rd er No. 17-LS1044)

TO: R ep resen ta tive  Max G ru en b erg

FROM: Pam ela Finley

A ssistant R evisor o f S ta tu tes

Y ou asked  fo r a sum m ary o f the m ajor d iffe ren ces  betw een  the m em orandum  

o f ag reem en t (M O A ) betw een the State o f A laska  and th e  U.S. dated  M arch 12, 

1991 and  th e  on e dated  A ugust 27, 1991 in Civ. A ction  No. A 91-081 Civ., filed  in 

federal D istrict C ou rt in A nchorage. The tw o M O A s a re  very sim ilar; the m ajor 

d iffe ren ces a re  as follows.

1. Public Participation. A public advisory grou p  to advise the tru stees is 

requ ired  in the new MOA. In the first M O A  it was allow ed, but not requ ired . 

(C om pare IV A 4 at p. 11 o f original M OA w ith V A 4 at p . l l  o f new M O A.)

2. C o o pera tio n  A greem ent. The new M O A  contains a cooperation  agreem en t 

betw een th e  governm ents that did not ap p ea r in the firs t M OA. (Since; th e  first 

M OA w as tied  to a se ttlem en t w ith Exxon, provisions fo r coop era tion  in litigation and 

settlem ent w ould have been  superfluous.) T h e  co o p era tio n  agreem en t ap p ears a t 

paragraph  V II o f th e  new M OA on pages 15-16. It (1 ) req u ires the governm ents to  

coop era te  in civil litigation and in the se ttlem en t o f  restitu tion  claim s conn ected  with 

crim inal p ro ceed in gs; and (2) allows the governm ents to  sh are  inform ation w ith each 

other o r th ird  parties, although the governm ent receiv ing  the inform ation is req u ired  

to do its b e st to  m aintain the inform ation as p riv ileged  and may not sh are  it with a 

third party  w ithout the consent o f the governm ent producing the in form ation.

3. T erm in atio n  o f the Trust. U nder th e  old M O A  th e trust te rm in ated  in 16 

years o r upon term ination  o f the consent d ec ree  w ith  Exxon. In the new M O A, the 

trust te rm in a tes w hen the governm ents certify  to th e  court, or the court finds, that 

all activ ities co n tem pla ted  under the M OA have b een  com pleted . (C o m pare  XI at 

p. 17 o f the old M O A  with XIII at page 20 o f th e  new M O A .)
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4. T ru st M oney vs. G eneral R evenues. This is th e  b iggest change in the MOA. 

The d ifferen ces can  be  seen  by com paring the defin itions o f "allow ed expenses" and 

"natural reso u rce  dam age recovery" at pages 6 and 7 o f  the o ld  M O A  and paragraph 

V B a t pages 12-13 o f th e  old M O A  with the definitions o f ,rb ase  allow ed expenses" 

and "natural reso u rce  dam age recovery" at pages 5 and  6 -7  o f  the new M O A  and 

paragraph V IB  a t pages 13-14 o f the new MOA.

U n der th e  old M O A  (and the re la ted  crim inal p lea  ag reem en t):

(1) the sta te  gen era l fund was to be re im b u rsed  $72  million fo r dam age 

assessm ent, resto ratio n , and litigation expenses incurred  on o r b e fo re  M arch 12,1991, 

and fo r un reim bu rsed  resp o n se  and cleanup costs in cu rred  on o r b e fo re  D ecem ber 

31, 1991;

(2) the fed era l governm ent was to be re im bu rsed  $62  m illion for dam age 

assessm ent and resto ra tio n  expenses incurred on o r b e fo re  M arch 12, 1991, and fo r 

response and c lean up  costs incurred on o r before D ecem b er 31, 1990;

(3) both  governm ents w ere to be reim bursed  fo r  resp o n se  and cleanup costs 

they incurred a fte r  D ecem ber 31, 1990;

(4) the above reim bu rsem ents w ere to be m ade w ithin five years; and

(5) the sta te  gen era l fund was to receive $50 m illion in restitu tion as part o f 

the crim inal p lea  bargain, to be paid within 30 days, and to be used for restoration  

or rep lacem ent o f equ ivalen t resources.

U nder th e  new M OA:

(1) recovery  fo r resp on se  and cleanup costs will go d irectly  to  the governm ent 

recovering it (see  p.7 o f new M O A);

(2 ) the sta te  and fed era l governm ents will be re im b u rsed  fo r assessm ent and 

restoration  costs incurred on o r b e fo re  3/12/91, and th e  sta te  will be reim bursed for 

litigation costs incurred  on or be fo re  3/12/91 (see  pp.5 and 13 o f new M O A ) ;

(3 ) the sta te  and fed era l governm ents will be  re im bu rsed  fo r jointly agreed  

upon assessm ent and restoration  costs incurred a fte r  3/12/91 (see  p. 13 o f new 

M C A );

(4) m oney recovered  by the federa l governm ent fo r its litigation costs and 

attorney fees will go directly to the federa l governm ent (see  p.7 o f new M OA); the 

state general fund wiii be reim bu rsed  for its litigation costs and attorney fees incurred 

on or b e fo re  M arch 12, 1991 (pp . 5 and 13 o f new  M O A ); the state will be



re im bu rsed  fo r its litigation  costs and  attorneys fee s  incurred  a fte r  M arch  12, 1991 

only up to  $40 m illion and no t m o re  than  $1 m illion fo r any one m onth;

(5 ) if m oney is rece iv ed  in settlem en t, $67 m illion shall b e  re im b u rsed  to  th e  

fed era l governm ent fo r  a sse ssm en t and resto ra tio n  incurred  on o r b e fo re  3/12/91 and 

fo r resp onse  and c lean up  costs in cu rred  b e fo re  1/1/91; and $75 m illion shall b e  

re im bu rsed  to  the sta te  g en e ra l fu n d  fo r assessm ent, restoration, and litigation  and 

a tto rney  fee s  incurred  on o r b e fo re  3/12/91 and fo r resp o n se  and c lean u p  costs 

in cu rred  b e fo re  1/1/91 (p a g es  5 an d  13 of new  M O A );

(6 ) m oney rece ived  as restitu tio n  in a  crim inal case ( e ^  th e  $50  m illion in 

th e  re jec ted  crim inal p lea  a g ree m e n t) will go to th e  trust, ra th e r  th an  th e  sta te  

gen era l fund unless the s ta te  an d  fed e ra l governm ents a g ree  o th erw ise  (p a g e  7 o f 

new  M O A );

(7 ) m oney rece ived  fo r  lo st royalty, taxes, licenses, fees, punitive dam ages, and 

crim inal fines o r p en a lties (w hich a re  d iffe ren t from  restitu tion ) go  d irectly  to  the 

governm ent recovering th em  (p a g e  7 o f new M O A ); this a p p ears  to  have  b e e n  tru e  

in the old M O A  and re la ted  a g reem en ts  as well;

(8 ) the re im bu rsem en ts a re  to  b e  paid  b e fo re  the tru st fund is p a id  (p a g e  14 

o f new M O A ); under th e  o ld  M O A  th e reim bu rsem ents w ere  to b e  p a id  in 5 years.

In my view, th e  m ajo r financia l provisions a re  (1) th e  placing o f  any c r im inal 

restitu tion  m oney th a t m igh t b e  du e  the sta te  in th e  tru st ra th er th an  th e  gen era l 

fund; (2 ) the d irect reco very  o f each  governm ent o f response  and c lean u p  costs; (3 ) 

th e  p re fe ren ce  given re im b u rsem en t over th e  trust fund; and (4 ) th e  $40 m illion 

lim itation on th e  p o st-M arch  12, 1991 litigation costs and a tto rney  fe e s  in cu rred  by 

the state, w ithout any sim ilar lim itation  on th e  fed era l go vern m en t’s  reco very  fo r  

litigation costs and a tto rn ey  fees.

I will be p rep arin g  a m o re  d eta iled  analysis, which I will sen d  to you next

w eek.

Representative Max Gruenberg
August 29, 1991
Page 3
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SU BJEC T: A p p ro pria tio n  Pow er and the E xxon-V aldez T ru st Fund;

W ork O rd er No. 7-L S1749

TO : S en a to r C urt M enard

FROM : Pam ela Finley

A ssistant R evisor

I. Q U E STIO N S PR ESEN TED . Y ou have asked  the fo llow ing qu estio n s ab o u t the 

trust fund (estab lish ed  by a M em orandum  o f A greem en t (M O A )) consisting o f  

p roceed s from  th e  sta te  and fed e ra l govern m en ts’ se ttlem en t o f claim s again st Exxon 

and m anaged by th ree  fed era l and th ree  s ta te  tru stees:

1. W hat authority  does th e  legislature have to  a p p ro p ria te  m oney paid  by 

Exxon into th e  tru st fu n d?

2. W hat authority  does the legislature have o v e r tru st m oney given by th e  

tru stees to  s ta te  agen cies o r en titie s?

3. W hat sp ecific  actions can  the legislature ta k e  to  exercise  contro l o v er 

expenditu re  o f th e  tru st fu n d?

II. ANSW ERS.

1. W hile th e  qu estion  has not been  directly an sw ered  by A la sk a ’s S u p rem e  

C ourt, and w hile th e  A tto rn ey  G en era l d isagrees, in m y opin ion th e  tru stee s  m ay not 

expend  m oney fro m  th e  tru st fu nd  unless it is a p p ro p ria ted  by th e  s ta te  leg isla tu re. 

T h e M O A  d o es not req u ire  (o r  provide fo r) ap p ro p ria tio n  by th e  s ta te  leg isla tu re, 

bu t I be lieve  th a t (1 ) at least som e o f the tru st fund rep re se n ts  s ta te  m oney; (2 ) th e  

sta te  constitu tion  req u ire s  an app ro p ria tio n  b e fo re  sta te  m oney can be expen d ed ; (3 ) 

an ap p ro p ria tio n  req u irem en t m ust be rea d  into the tru st ag reem en t o r  e lse  it will 

have b een  beyond the pow er o f th e  A ttorney  G en era l to a g ree  to it.

2. T his qu estion  has also not b een  defin ite ly  answ ered  by th e  A la sk a ’s 

S u prem e C ourt, bu t in my opinion th e  sta te  constitu tion proh ib its a s ta te  agency from
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spending m on ey  received  by the sta te  from  the tru st un less the legislature has 

ap p ro p ria ted  th e  m oney to the agency.

3. (a ). T h ere  a re  many ways that the legislature can  exerc ise  contro l over the 

ex pen d itu re  o f trust m oney becau se  the state trustees m u st a g ree  to any expenditu re  

and the s ta te  tru stees  a re  sta te  o fficia ls sub ject to leg isla tive  control. T h e  m ain legal 

lim itation o n  th e  leg isla tu re 's  po w er over appro pria tio ns in this case is the fed era l 

Suprem acy C lause, which requ ires th at legislative m easu res not conflict with fed era l 

law. In add ition , the trust ag reem en t allows the fe d e ra l d istrict cou rt ju d ge  to 

authorize ex p en d itu res if the sta te  and federa l tru stees canno t agree; this provision, 

if valid, m igh t allow  the fed era l ju d g e  to act in a way th a t is beyond the contro l o f  th e  

legislature.

(b ). If th e  legislature w ants to satisfy th e  constitu tional ap p ro p ria tio n  

requ irem ent, bu t exercise  very little control over how th e  tru stee s  expend the money, 

it could sim ply  a p p ro p ria te  the s ta te ’s in terest in m oney rece ived  from  Exxon to  th e  

trust fo r th e  p u rp o ses outlined  in the M OA. This m ight oe con sid ered  an  unconstitu­

tionally excessive  delegation  o f legislative power, but I .«u sp ec t (though am  not su re ) 

that the p u rp o se s  se t out in the M O A  (w hile som ew hat v a g u e ) w ould b e  su ffic ien t 

and that o u r  courts w ould uphold such an appro pria tio n . H ow ever, appro p ria tio n s 

to the tru st m ay have to be m ade each  year th at m on ey  is rece ived  fro m  Exxon; a 

one tim e ap p ro p ria tio n  o f m oney to be  received  in th e  fu tu re  m ay b e  unconstitu tion­

al.

(c). O n th e  o th er hand, if the leg isla tu re  w ants to  exercise  maximum 

pow er o v e r  th e  tru st expenditures,

(1 ) an  ap p ro p ria tio n  to th e  tru st o f the s ta te ’s in te re s t in m oney rece iv ed  from  

Exxon sh o u ld  b e  cond itioned  on th e  passage o f legislation  req u irin g  th e  s ta te  tru stees 

not to a g re e  to any expen d itu res fro m  the trust unless th e  leg isla tu re  has a p p ro p ria t­

ed the m o n ey  fro m  th e  trust fo r th o se  projects;

(2 )  th e  leg isla tu re  could req u ire  the state  tru stee s  to  subm it p ro p o sed  

expen d itu res fro m  th e trust as p a rt o f the budget p ro cess, and th en  specifically  

a p p ro p ria te  th e  s ta te ’s in terest in th e  trust fund m on ey  to  th ose  p ro jec ts  th a t the 

legislature an d  th e  tru stees  (s ta te  and fed era l) could a g ree  on;

(3 )  th e  leg isla tu re  should review  the general "p ro gram  receip ts" ap p ro pria tio n s 

(see  e.g.. S L A  1991, ch. 73, sec. 2) and decide w h eth er it w ants to allow  m oney to 

flow fro m  th e  tru st to sta te  agen cies u n d er such a g en e ra l appro p ria tio n , w ith review  

by L B & A  u n d er AS 37.07.080(h), o r  w h eth er it wants to  d ra ft th ese  gen era l "program  

receipts" a p p ro p ria tio n s in such a w ay that they do not in ad verten tly  allow  the m oney 

to flow fro m  th e  tru st to sta te  agen cies unless there is a  sp ec ific  ap pro pria tio n  to a 

specific p ro jec t;



(4 ) th e  leg isla tu re  could en ac t legislation th a t in so m e way lim ited the s ta te  

tru stee s ’ p o w er to  a g ree  to expend itu res (e.g., to a g ree  only to those p ro jects fo r 

which th ere  is a  legislative appro pria tio n .)

III. D ISC U SSIO N .

A. T h e S ta te ’s In te re st in T ru s t  M oney is  S u b jec t to  A ppropriation. A rtic le  

II, sec. 1 o f  th e  sta te  constitu tion  v e sts  the legislative po w er in  th e  legislature. A rtic le  

IX, sec. 13 o f  the sta te  constitu tion  read s as follow s:

No m oney shall be w ithdraw n from  the treasu ry  e x cep t in accordance 

w ith ap p ro p ria tio n s m ade by law. No obligation  fo r  the paym ent o f 

m oney shall be  incurred ex cep t as au thorized  by law. U nobligated  

ap p ro p ria tio n s ou tstanding a t the end o f th e  p erio d  o f tim e specified  

by law shall be  void.

B ecau se  th e  la tte r  section  re fers  to  m oney in th e  sta te  treasury, on e  could argue th a t 

this section  d o es not app ly  to m oney b e fo re  it reach es th e  s ta te  treasury. H ow ever, 

w hen dea lin g  w ith constitu tional questions involving p u b lic  funds, courts have  

genera lly  h e ld  th a t constitu tional provisions app ly  i f  th e  m on ey  is su b ject to d e p o sit 

in the treasury , even  if th e  actual deposit has not occurred . S ta te  v. N elson, 7 

N.W .2d 735 (N .D . 1943)(M oney d u e  the sta te  u n d er sta te  law  m ust b e  d ep o sited  in 

th e  treasu ry  and  b e  su b jec t to appro p ria tio n ; it canno t b e  w ithheld  by a  lo ca l 

go vern m en t to  reco u p  m oney adm itted ly  ow ed by th e  sta te  to  th e  local govern m en t); 

T exas P harm aceu tica l A ss'n . v. D ooley. 90 S.W .2d 328,330 (Tex. Ct. Civ. A p p . 

1936)(M oney du e  th e  s ta te  under s ta te  law is public  m oney, "w hether d ep o sited  in 

th e  sta te  trea su ry  o r not," fo r the p u rp o ses  o f a constitu tional proh ibition  against g ifts 

to private  perso n s). T h e  rea l qu estio n  is w h eth er th e  tru st fu nd  m oney is su b je c t to  

ap p ro p ria tio n  and w h e th er the s ta te  tru stees  have the au tho rity  to ob ligate  th e  

expen d itu re  o f  the tru st fund m oney w ithout legislative authorization .

A laska ’s S u p rem e  C o u rt has taken  a  fairly stric t view  o f  th e  leg isla tu re ’s a p p ro p ria ­

tion pow er. In  S ta te  v. F airbanks N orth  S tar B o ro u gh. 736 P .2d 1140 (A laska  1987), 

th e  cou rt h e ld  th a t a  s ta tu te  allow ing the governo r to  w ithhold  o r red u ce  a p p ro p ria ­

tions w hen  a n tic ip a ted  revenu es w ould  not co ver ap p ro p ria tio n s was an un co nstitu ­

tional d e lega tio n  o f  th e  leg is la tu re ’s ap p ro p ria tio n  pow er. In Public E m p lo y ees’ 

Local 71 v. S ta te . 775 P.2d 1062 (A laska  1989), the co u rt n o ted  that the s ta te ’s 

co llective barga in in g  agreem en ts w ere cond itioned  on appro pria tio n s by  the 

leg isla tu re  b ecau se  the funding o f such  an ag reem en t was re leg a ted  to the leg isla tu re  

by art. EX, sec. 13 o f  th e  sta te  constitu tion . Finally, in M cA lp in e v. U niversity  o f  

A laska. 762 P .2d 81 (A laska  1988), the court held  th at a  provision  o f an in itia tive 

requ iring  th e  un iversity  to  tra n sfe r  p ro p erty  to the com m unity  college system  

e stab lish ed  by the in itiative, was a n  appropria tion , which could not constitu tionally  

b e  accom plished  by initiative. T h e  court no ted  that th e  reaso n  fo r p roh ib itin g
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ap p ro p ria tio n  by initiative was "to ensu re  that the legislature, and only the 

legislature, re ta in s contro l over the a llocation o f state a sse ts am ong com petin g  needs." 

M cAJpine v. U niversity  o f A laska. 762 P.2d 81 at 88 (A laska  1988) (em p h asis  in 

orig inal). S ee  a lso  Thom as v. Bailey. 595 P.2d 1 (A laska 1979) (In itia tive  requ iring  

tra n sfe r  o f  sta te  land to private persons was a ttem pted  ap p ro p ria tio n  o f s ta te  a sse t); 

A laska C on servative  Political A ction C m tee. v. M unicipality o f A n ch orage. 745 P.2d 

936 (A laska  1987) (sa le  o f utility w orth over $32 m illion in exch ange fo r  $1 is 

ap p ro p ria tio n  p ro h ib ited  by in itiative); M cNevin v. M cNevin. 444 N .E.2d 320 (Ind. 

Ct. A pp. 1983) (cla im  fo r m oney dam ages is asset). F o rm er S u p erio r C o u rt Ju d ge  

T hom as S tew art has ruled that "so -called  tru st or custodial m onies rece ived  from  

fed era l o r o th e r  sou rces for specific  functions and purposes" w ere  su b jec t to 
ap p ro p ria tio n  u n d er art. IX, sec. 13 o f the sta te  constitution. K elley v. H am m ond. 

Su per. Ct., 1st Jud. Dist. at Juneau, C ase No. 77-4 (M ay 30, 1978). H ow ever, since 

the sta te  S u p rem e C ourt has not d ecided  a case sim ilar to one involving the Exxon 

se ttlem en t, fu rth e r discussion is needed

In his A pril 2, 1991 opinion (a  copy o f  which is en closed ), th e  a tto rn ey  g e n e ra l 

a p p ea rs  to  tak e  the position that th e  leg isla tu re ’s pow er o f a p p ro p ria tin g  m oney and 

authorizing exp en d itu res is not im plica ted  because the m oney n ev er beco m es th e  

p ro p erty  o f  th e  sta te ; the fed era l governm ent and m em bers o f  th e  executive b ran ch  

o f th e  sta te  sp en d  the m oney w ithout ev er deciding how  m uch is ow ned by th e  sta te  

and how m uch is ow ned by the fed e ra l governm ent. T h ere  a re  sev era l p ro b lem s w ith 

this argum ent.

First, if  a  co u rt w ere  to decide th a t the attorney  gen era l could au th o rize  m oney to  

be  sp en t (w ithout legislative authorization  o r ap p ro pria tio n ) w h en ever the m oney w as 

su b ject to  th e  com petin g  claim  o f  an o th er person  o r  entity, it w ould se t a ra th e r  

dan gero us p reced en t. U nfortunately, such a rationale  could not be  based  on the 

C lean  W ater A ct (w hich was one basis fo r th e  sta te ’s claim  again st Exxon), becau se  

neith er th e  C lean  W ater A ct nor regu lations enacted  u n d er it req u ire  jo in t use o f  the 

natura l re so u rce  dam age recovery  from  Exxon. On th e  contrary, 43 C F R  11.92(a) 
co n tem p la tes th a t the sta te  and fed e ra l recoveries will b e  d ep o sited  and  ad m in istered  

sep ara te ly , a lthou gh  o f course th e  sta te  and fed era l tru stees  could  co o p era te  in 

spen d in g  t i r i r  re sp ec tiv e  recoveries. T h ere fo re , if a  co u rt w ere  to  find no v io la tion  

o f th e  ap p ro p ria tio n  o r authorization  requ irem ents on the grou nd th a t no p a rt o f  the 

Exxon se ttlem en t e v e r becam e s ta te  money, (because  the tru stees  sp e n t it all b e fo re  

decid ing w hat b e lo n ged  to w hom ) the sam e rationale could b e  a p p lied  to any case  

in which the a tto rn ey  gen era l a g reed  with an opposing party  that th ey  should jo in tly  

spen d  d isp u ted  m oney. A court may be very reluctant to m ake such a decision, 

especia lly  given the decisions in th e  F airbanks N orth S ta r B orough  and M cA lpinc 

cases.

Second, if no p a rt o f  the natural reso urce  dam age recovery  from  Exxon is sta te  

money, then  e lem en tary  logic com pels th e  conclusion th at th e  sta te  got no th ing fo r
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the dam age to its natural resources: the m oney from  Exxon cannot at the sam e tim e 

be  a sta te  a sse t and not be a sta te  asset. U n d er this rationale, the sta te  has g iven  up 

one asse t (its claim  fo r dam ages to its n atura l reso u rces) w ithout receiving anything 

(m oney) in exchange. T h e argum ent assum es th a t the a tto rney  gen era l has given 

away the s ta te ’s claim s against Exxon fo r im m ense dam age to the s ta te ’s n a tu ra l 

reso u rces and th e  sta te  has rece ived  no th ing in re tu rn . I f  this is in deed  w hat th e  

a tto rn ey  g e n e ra l m aintains, then th ere  is a su bstan tia l qu estion  as to w h e th er th e  

governor, th ro u gh  the a tto rney  genera l, has fa ith fu lly  executed  th e  law, as req u ired  

by art. I ll,  sec. 16, C onstitu tion o f the S ta te  o f  A laska.-^

H ow ever, the docum ents th em selves be lie  the notion th at th e  sta te  has not reco v ered  

fo r dam ages to  its natural reso urces. T h e  consen t d ec ree  w ith Exxon clearly  re fle c ts  

th a t th e  s ta te , as tru stee , is recoverin g  (jo in tly  w ith the fed e ra l go vern m en t) fo r 

dam age to n a tu ra l reso urces. T h e M O A  also rec ite s  that th e  "state" is a  tru stee  fo r 

the dam aged  n atura l reso urces: M O A, p.2. T h e  fac t th at the reco very  is jo in t does 

not m ake it (o r  a t least p art o f it) any less th e  recovery  o f the sta te . N or do es the 

sta te  and fe d e ra l go vern m en ts’ a g reem en t to  sp en d  th e  m oney w ithout decid ing to  

whom  it be lo n gs, o b lite ra te  the fac t that it is (a t least in p a rt) a reco very  o f th e  sta te. 

Finally, the fa c t  that the tru stees  in tend to  use sta te  em ployees an d  agencies fo r  th e ir 

p ro jects, see  5 6  F ed R eg. No. 41, p. 8898 (1991), c learly  in d icates th at th e  "trust" is 

not en tire ly  se p a ra te  from  the sta te  governm ent.

In my op in ion, the b e tte r  view  is th a t th e  tru st fu n d  recovery  does include sta te  

m oney, a lb e it o f  un determ in ed  am ount, and a lbe it im posed w ith a trust. H o w ever 

th e  qu estion  still rem ains as to w h e th er th a t sta te  m oney im po sed  with a tru st is 

su b ject to  ap p ro pria tio n .

D iffe ren t ju risd iction s have taken  d ivergen t positions on w hat m oney is su b jec t to 

ap p ro p ria tio n . E.g.. K ittred ge v. Bovd, 18 P.2d 563 (K an. 1933)(T axes paid  u n d er 

p io te s t a re  n o t su b ject to  ap p ro p ria tio n ); Q este rle  v. Lavik. 52 N.W .2d 297 (N.D. 

1952)(T axes p a id  u n d er p ro te s t a re  su b jec t to  ap p ro pria tio n .) Som e sta tes ho ld  th at 

m oney com in g  from  a n o n -sta te  so u rce  (usually  th e  fed era l go vern m en t) th a t the 

sou rce  d esign a tes fo r a p articu lar pu rpo se, is no t su b jec t to th e  ap p ro p ria tio n  p rocess. 

O pinion o f  th e  Justices. 378 N .E.2d 433 (M ass 1978)(fed era l tru st fund m oney); 

N avaio T rib e  v. A rizona D ept, o f  A dm inistration . 528 P.2d 623 (A riz. 1974)(funds 

fro m  a pu re ly  fed e ra l so u rce  to b e  d isbu rsed  to  Indian T rib e  an d  two cities); S ta te  

ex rel S ego  v. K irkpatrick . 524 P.2d 975 (N.M . 1974)(F edera l and private  funds given 

to sta te  university  are  not su b ject to ap p ro p ria tio n .)

y  Interestingly enough, the (J. S. Supreme Court has held that a state legislature violates its public 
trust in disposing of certain public lands in certain circumstances, and that in such cases, the disposal 

is void. 111. Central R. Co. v. Illinois. 146 U.S. 387, 36 LEd. 1018 (1892). While a court is almost 
certainly not going to prevent an attorney general from dismissing claims as a general matter, it might 
do so if the harm to the public interest were sufficiently egregious.
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T he reso lu tio n  o f  this issue in C olorado has changed som ew hat o ver tim e. In 
M acM anus v. Love. 499 P.2d 609 (C olo. 1972), the cou rt held  th at fe d e ra l funds th a t 

are no t co n n ec ted  to sta te  ap p ro p ria tio n s a re  not su b je c t to  ap p ro pria tio n . In 

C olorado  G en era l A ssem bly v. Lam m . 700 P.2d 508 (C o lo . 1985), th e  co u rt held th a t 

m oney rece iv ed  by the sta te  from  a se ttlem en t b e tw een  a fed era l agency and a 

p rivate  en tity  (w ithout participa tion  by the s ta te )  was n o t su b ject to  appro p ria tio n . 

H ow ever, in C o lo rado  G en era l A ssem bly v. Lamm. 738 P .2d 1156 (C olo. 1987), th e  

court h e ld  th a t fe d e ra l funds th a t req u ired  sta te  m atch ing m oney, o r  th at could b e  

tra n sfe rred  am ong b lock  grants, w ere  su b jec t to  appro p ria tio n .

A t lea st tw o sta tes  w ith provisions sim ilar to  art. IX, sec. 13 o f A lask a ’s constitu tion  

have h e ld  th at all fed e ra l funds m ust be  a p p ro p ria ted  b e fo re  th ey  can b e  s p e n t  In  

A n derso n  v. R egan . 425 N .E.2d 792 (N.Y. 1981), the co u rt held  th a t fed e ra l fu n ds 

m ust b e  ap p ro p ria ted , even  though th eir use is severe ly  lim ited  by fe d e ra l law, in  

o rd er to  restra in  th e  executive from  overspending, to m ain tain  the ba lan ce o f p o w er 

be tw een  th e  executive and legislative branches, and to  en su re  accountability  in  

governm ent. In S h ap p  v. Sloan. 391 A  2d 595 (Pa. 1978), a p p ea l d ism issed  sub nom  

T h orn bu rgh  v. C asey. 440 U.S. 942, 59 L E d .2 d  630 (1979), th e  co u rt cam e to  th e  

sam e conclusion. T h e  court n o ted  th a t th e  A dvisory C om m ission on In tergo vern m en ­

tal R ela tio n s, e sta b lish ed  by C ongress, had u rged  sta te  leg isla tu res to  assum e g re a te r  

contro l o v e r fe d e ra l funds com ing to sta te  governm ents.

G iven th e  d iv ergen t decisions on  this issue in o th er ju risd iction s, it is im possib le  to  

s ta te  w ith  certa in ty  w hat A lask a ’s S u p rem e C ourt w ou ld  decide. H ow ever, m  m y 

opinion, allow ing th e  tru stees to  sp en d  m oney reco v e red  fro m  Exxon w ithout a n  

ap p ro p ria tio n  w ould v io la te  art. II, sec. 1, o r  art. IX, sec. 13, o f  th e  s ta te  constitu tion . 

This conclusion  is b ased  on five considerations.

First, th e  A lask a  ca ses  in this a re a  a re  based  on th e  p rem ise  th a t con tro l o ver s ta te  

assets a n d  fin an ces is v ested  in th e  leg isla tu re  and only th e  leg isla tu re. T h e  cou rt w as 

unw illing to  "bend" that p rincip le, even  in th e  face  o f  th e  fisca l em ergen cy  in th e  

F a irh an ks  N orth  S ta r  B orough  case. It has also re fu sed , in th e  M cA lpine case, to  

limit th e  a p p ro p ria tio n  po w er to  co ver only m oney. Finally, it ap p lied  th e  p rin c ip le  

in th e  P ublic E m plo yees Local 71 case  even  though th a t case  involved a co n tra c t 

a lready  n eg o tia ted  by the go vern o r w ith pu blic  em p loyees. In addition, a  highly  

re sp ec te d  S u p e rio r  C ourt ju d g e  has found th a t custodial and tru st fu n ds a re  su b je c t 

to a p p ro p ria tio n  in A a sk a . K elley v. H am m ond. 1st Jud. Dist. a t Juneau , case No. 

77-4 (M ay  30, 1978). T h ere  seem s little  reaso n  fo r th e  cou rt to d e p a rt from  th e  

princip le  w hen th e  sta te  is recoverin g  m oney fo r dam age to  natural reso u rces o f  th e  

state.

Second, th e  possib ility  that o th e r p a rts  o f  th e  sta te  b u d g et w ould b e  a ffec ted  by  

spen d in g  th e  m on ey— the con sidera tion  beh ind  the sh ift in  th e  C o lo rado  cases— m ay 

well ap p ly  h e re . I f  tru st fund m oney is to b e  sp en t on certa in  environ m enta l o r fish



and gam e program s, that tact may a ffect o th er program s o f th e  sta te  dep artm en ts o f 
environm ental conservation  and fish and gam e. If tru st fund m oney is sp en t on 

program s that use sta te  em ployees, that may also a ffec t the s ta te  budget. W hile the 

a ttorney gen era l has taken  the position that no part o f  the reco very  is "state" money, 

the resto ra tio n  plan clearly  an tic ipates that the tru stees  will u se sta te  em ployees in 

som e o f th e  tru s t’s pro jects. S ee  56 Fed. R eg. No. 41, p. 8898 (1991). T h e use o f 

these em ployees, and liability for their acts will certa in ly  a ffec t the sta te  budget. 

T im e taken  by th e  sta te  tru stee s  for th eir duties in adm in isterin g  the trust m ay also 

a ffec t staffing decisions in the sta te  budget. Finally if th e  tru stee s  acqu ire  p ro p erty  

to be owned, o r partially  ow ned, by the state, that m ay also  a ffe c t the lo n g-term  fiscal 

obligations o f the state.

Third, the cases in this a rea  have prim arily dealt with funds rece iv ed  from  th e fed era l 

governm ent, and the p ractice  in A laska has b een  to  a p p ro p ria te  fed e ra l funds. 

AS 37.20.020 sta tes that all fed era l grants o f m oney are  to be d ep o sited  in a specia l 

account in the gen era l fund (which would then be su b ject to  appro p ria tio n .) In 

addition, AS 46 .08 .020 (a )(2 ) authorizes the legislature to  a p p ro p ria te  to th e  oil and 

hazardous re lea se  resp o n se  fund ' m oney recovered  o r o therw ise  rece ived  from  

parties resp o n sib le  fo r the containm ent and cleanup o f oil o r  a hazardous su bstan ce  

a t a specific  site." Since the m oney will be  rece ived  from  an entity  (Exxon) th at 

m atches the sta tu to ry  descrip tio n , the sta tu te  indicates the leg is la tu re ’s in ten t th at 

such m oney b e  d ep o sited  in the gen era l fund fo r ap p ro p ria tio n . W hile th ese  sta tu tes 

do not se ttle  th e  constitu tional issue, they do re fle c t th e  leg is la tu re ’s longstanding 

in terp re ta tion  o f  its pow ers.

Fourth, som e o f  the cases holding that m oney is not su b ject to  app ro p ria tio n  a re  

based  on the fac t th at th e  m oney was being held  by th e  s ta te  in tru st fo r a n o th er 

political entity  au th o rized  to sp en d  it. E.g.. Navaio T rib e  v. A rizona D ept, o f  Admin., 

528 P.2d 623 (A riz . 1974)(T ribe  and cities); S tate  ex re l Setio v. K irkpatrick . 524 P.2d 

975 (N.M . 1974)(U n iversity .) T h e  m oney received  fo r  n atura l reso u rce  dam ages from  

Exxon, how ever, is not be in g  "passed  tb ough" to an o th er en tity  th a t can sp en d  i t  

R ather, the s ta te  tru stee s  reco v er the m oney "on b e h a lf o f  th e  pu blic  as tru stee  o f th e  

natural resources." 33 U.S.C. 1321(f)(5). T ne n atura l re so u rces cannot sp en d  the 

money, nor can  th e  public. T h ere fo re  the "pass through" ra tio n a le  underlying th ese  

cases does n o t seem  to app ly  to  the m oney reco vered  from  Exxon. T h e sta te  is doing 

m ore than "holding" the m oney for another; it is, th rough  its tru stees, decid ing how 

to a llocate  th e  m oney, w hich is prim arily a legislative function.

Finally, in all th e  cases d iscussed  above in which m oney w as held  not to be sub ject 

to appro pria tio n , th e  m oney w as com ing to the sta te  as a  g ift o r g ran t from  e ith e r the 

fed era l govern m en t o r a th ird  party. (This is tm e  even  o f th e  m oney rece ived  from  

a se ttlem en t b e tw een  th e  fed era l governm ent and C hevron in C olorado G en era l 

A ssem bly v. Lam m . 700 P.2d 508 (Colo. 1985) becau se  it d o es not a p p ea r th at the 

state was a litigant o r re lea se d  any o f its claim s in the se ttlem en t.) No one could
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seriously  m aintain  that m oney paid  by Exxon under the co n sen t d e c re e  is a "gift" from  

Exxon to the s ta te . As is c lea rly  ev id en t from  the term s o f  th e  co n sen t d ecree , Exxon 

is to pay the m oney in exch ange fo r the sta te  and fed e ra l go vern m en ts extinguishing 

th eir claim s fo r  dam ages. T h is fact distinguishes this situation  from  th ose  in which 

the court v iew ed m oney as ou tsid e  th e  ap pro pria tio n  p ro cess becau se  it was "non­

sta te  funds." E.g.. S ta te  ex rel S ego  v.K irkpatrick. 524 P .2d 975 (N.M . 1974). M oney 

rece ived  in exchange for a s ta te  dam age claim  can hard ly  b e  "n o n -sta te  funds."

F or all o f th e  reaso n s d iscu ssed  above, I be lieve  th a t th e  s ta te  constitu tion  req u ires 

legislative ap p ro p ria tio n  b e fo re  the trust m oney can b e  spen t.

B. A State Agency Cannot Spend Fuads Unless They are Appropriated to I t
If. as m aintained in the p rev io u s section, s ta te  m oney canno t be  ex p en d ed  unless it 

is a p p ro p ria ted , th en  a s ta te  agency  could no t take  m oney fro m  th e tru st and spend  

it unless the leg isla tu re  a p p ro p ria te d  it to th a t agency.

AS 37.07.080(h) does allow  th e  in crease  o f an ap p ro p ria tio n  item  b a se d  on federa l 

or o th e r p rogram  rece ip ts  "not specifically  a p p ro p ria ted  by th e  full leg isla tu re" a fte r  

review  by L egislative B u d g e t and A udit C om m ittee. S ince A S 37.05.146 defines 

"program  rece ip ts"  to include "sta te  m oney rece ived  by a s ta te  agency  in connection 

with th e  p erfo rm an ce  o f its functions,"- m oney from  th e  tru st fund g iven  to a sta te  

agency to do w ork th at is w ith in  its sta tu to ry  po w er w ould  p ro bab ly  b e  a program  

rece ip t. N evertheless. I d o u b t th a t A S 37.07.080(h) a lo n e  w ould allow  m oney to flow  

from  the tru st to  the agency w ithout som e sort o f  an ap p ro p ria tio n . In Kellev v. 

H am m ond, I-JU -77 -4  (S u p e r io r  Ct., 1st Jud. Dist. a t Ju n eau ; M ay 30, 1979), Judge 

S tew art held th a t L B & A  cou ld  not, d esp ite  AS 37.07.080, ap p ro v e  o r veto  th e  

expenditu re  o f  tru st o r cu sto d ia l m on ies rece ived  by th e  execu tive  o r ju d ic ia l branches 

from  fed era l o r  o th er so u rces fo r  specific  functions o r  pu rp o ses. H ow ever, w hat 

recen t leg isla tu res have d o n e  is to  a p p ro p ria te  fed e ra l an d  o th e r p ro g ram  rece ip ts 

generally, cond itio ned  on p ro g ra m  review  under A S 37.07.080(h). S ee  e j ^  SL A  

1991, ch. 73, sec.2. This g e n e ra l type o f ap p ro p ria tio n  has no t b e en  u p h eld  by th e  

sta te  S u p rem e C ourt, and cou ld  reasonably  be  ch allenged  as an excessive  delegation  

o f th e  leg is la tu re ’s a p p ro p ria tio n  pow er, bu t we also be lieve  th a t it co u ld  reasonably 

b e  d e fen d ed  since  the leg is la tu re  is indicating th at the m oney, once rece ived , is to be  

used fo r the p u rp o se  fo r w hich it is received .

If th e  leg isla tu re  w anted, it cou ld  probably  ap p ro p ria te  all m oney flow ing from  the 

tru st to  sta te  agen cies by using a gen era l app ro p ria tio n  w hich sim ply says that any o f 

the tru st fund m oney given  by th e  tru stees to sta te  agen cies is a p p ro p ria ted  to the 

design ated  agen cies fo r th e  p u rp o ses  design ated  by th e  tru stees. O n th e  o th er hand, 

if th e  leg isla tu re  w anted  to re ta in  control over th e  sp ecific  tru st-fu n d ed  pro jects o f 

the agencies, th e  leg isla tu re  sh o u ld  m ake su re  th at th e  g en era l ap p ro p ria tio n s in the 

front pages o f th e  bu d get bill exclude rece ip ts from  th e  Exxon tru st, and instead 

a p p ro p ria te  any p ro p o sed  Exxon tru st expenditu res in sp ecific  appro pria tio ns.
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C. Comments on Methods o f Legislative Control. T h ere  are  a nu m ber o f 

legal issues th at affect, or may affect, legislative con tro l o ver ap p ro pria tio n s. T h e  

d iscussion  below  is not in tended to be exhaustive, b u t sim ply to give you a g en e ra l 

id ea  o f  the re levan t legal principles.

1. C ontinu ing A pp ro pria tio ns. I su ggested  that, in o rd er to  sa tisfy  the 

ap p ro p ria tio n  requ irem ent, the leg isla tu re  m ay n eed  to  a p p ro p ria te  the m oney to  th e  

tru st each  year, as it is rece ived  from  Exxon. A  one tim e ap p ro p ria tio n  o f th e  en tire  

se ttlem en t p ro ceed s (including am ounts to be  rece ived  in th e  fu tu re ) may not b e  

valid. In T ru stees  o f A a sk a  v. S tate. S u p erio r Ct., 3 rd  Jud. D ist a t A n ch orage, C.A. 

No. 3-A N -84-12053 (Aug. 30, 1985), the S u p erio r C o u rt held  th at an a p p ro p ria tio n  

o f m oney to b e  received  in fu tu re  fiscal years w as invalid as a ded ication  o f fu n ds in 

vio lation  o f a rt. EX. sec. 7 o f the sta te  constitu tion. T h e  case  was not a p p ea led , and  

m ight not be follow ed by the S u prem e C ourt, but it d o es cast d o u bt on  th e  valid ity  

o f a on e  tim e appro pria tio n  o f all the m oney to be rece iv ed  from  Exxon in fu tu re  

fiscal years.

2. F orm  o f A pp ro pria tio n s. T h e  form  o f a p p ro p ria tio n s to th e  tru st will 

inevitab ly  be  stran ge  becau se  all the leg isla tu re  can a p p ro p ria te  is th e  s ta te ’s in te re st 

in th e  tru st m oney, and the am ount o f th at in te re st is unknown. A p p ro p ria tio n s 

usually req u ire  a  d e term in ab le  am ount d esign ated  fo r  a particu la r pu rp o se, so th e  
lack  o f  a  d e fin ite  am ount m akes th e  ap p ro p ria tio n  som ew hat q u estio n ab le . H o w ever, 

since  th e  p u rp o se  o f a p p ro pria tio n s is to  give th e  leg isla tu re  u ltim ate contro l o v e r  th e  

ex pen d itu re  o f  sta te  assets, the court m ay accep t the validity o f  such an  a p p ro p ria ­

tion  as th e  b e s t possib le expressio n  o f th e  ap p ro p ria tio n  pow er.

3. The L eg isla tu re ’s A uthority  to C ontro l the S ta te  T ru stee s  an d  T h e 

S u p rem acy  C lau se . T he tru st ag reem en t be tw een  th e  s ta te  and fe d e ra l govern m en ts 

c ites th e  C lean  W ater A ct (33 U.S.C. 1321) as the basis fo r  the tru s te e s ’ authority. 

T ru ste e s  appo in ted  by a  s ta te  govern o r u n d er th e  C lean  W ater A ct m ust b e  "sta te  

o fficials." 42 U.S.C. 9 6 0 7 (f)(2 )(B ). B ecau se  they a re  s ta te  officials, th e ir  po w ers and 

d u tie s  m ay b e  lim ited o r d e fin ed  by th e  legislature. H ow ever, becau se  fe d e ra l law  

is su p rem e  o v e r  sta te  law in the even t o f  a  conflict b e tw een  th e  two, provisions in 

s ta te  law  could not conflict w ith th e  tru stee s ’ du ties u n d er fed e ra l law. (F o r in stance, 

b e ca u se  fed e ra l law req u ires th at m oney rece ived  u n d er th e  C lean  W ater A ct b e  used  

only fo r certa in  purposes, s ta te  law could not req u ire  th e  tru stees  to  sp en d  the m oney 

on o th e r  th ings.) F edera l regu lations do req u ire  the tru stees  to  deve lo p  and 

im plem en t a reh abilita tion  plan, 40 C F R  300 .615 (c)(4 ) and 43 C F R  11.92(c) and

11.93, bu t this does not a p p e a r to  req u ire  th a t the d eve lo p m en t o r  im p lem en ta tio n  

b e  acco m plished  w ithout ap p ro p ria tio n  o r o th e r leg isla tive in v o lv em en t O n th e  

contrary, becau se  federa l regu lations co n tem p la te  th a t reco veries m ay be  p u t in a 

sp ec ia l account in the sta te  treasury, 43 C F R  11.92(a)(2 ), fed e ra l law  a p p ea rs  to  

an tic ip a te  th a t legislative appro p ria tio n s m ay be  n eed ed . Finally, if  th e  C lean  W ater
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A ct and re la te d  regu lations w ere in te rp re ted  to  req u ire  th e  expen d itu re  o f th e  tru st 

m oney w ith ou t legislative ap p ro pria tio n , it m ay have b een  beyond the pow er o f th e  

A tto rn ey  G en era l to  agree  to a se ttlem en t u n d er the C lean  W ater Act. See  
M cD ow ell v. S tate, 785 P.2d 1, 10, n.20 (A a s k a  1989 )(B ecau se  sta te  w as not req u ired  

to m an age  fed e ra l land, the fact th at fed e ra l law req u ired  a su bsisten ce  p re fe ren ce  

did no t ju stify  such a p re fe ren ce  w hen such  a p re fe re n c e  w as p ro h ib ited  by the sta te  

constitu tion ); W hite C onstruction  Co.. Inc. v  C om m onw ealth . 418 N.E. 2d  357 (M ass 

Ct. A p p . 1981), a ffd ., 432 N.E. 2d 104 (1982) (S ta te  o fficia ls have authority  to  bind 

th e  s ta te  only to  the exten t a llow ed by sta te  law .)

4. D elegation  o f A p p ro pria tio n  Pow ers. I m en tio n ed  that, i f  th e  leg isla tu re  

w anted  to  give th e  tru stees  m axim um  d iscre tio n  in decid in g  how the m oney should 

be sp en t, it m ight be  able  sim ply to  a p p ro p ria te  the s ta te ’s in terest in th e  m oney to 

the tru st fu n d  to be sp en t in acco rdance w ith th e  te rm s o f th e  M O A  w ithout m akin g 

any sp ec ific  ap p ro p ria tio n s from  the tru st fund. T h e qu estion  is w h eth er this w ould 

be an excessive delegatio n  o f the a p p ro p ria tio n  pow er. In S ta te  v. F airbanks N orth 

S ta r B orough . 736 P.2d 1140 (A a s k a  1987), A a s k a ’s S u p rem e C ou rt held  th a t A S 

3 7 .07 .080(g)(2 ), which allows the go vern o r to  red u ce  o r w ithhold ap p ro p ria tio n s in 

the e v en t o f  a bud get shortfa ll, was unconstitu tional becau se  it d e leg a ted  th e  

ap p ro p ria tio n  po w er to the go vern o r and  b eca u se  it la ck ed  stan dards to gu ide th e  

exercise  o f  adm in istrative d iscretion . H ow ever, in  W alker v. A a s k a  S ta te  Mtg. A ss’n.. 

416 P.2d 245 (A a s k a  1966), the court u p h eld  sta tu tes c rea tin g  the A a s k a  S ta te  

M o rtgag e  A ssociation, d esp ite  th e  fact th a t its  pow ers w ere  broadly s ta te d  G iven 

th ese  cases, I su spect, although am  not sure, th a t an ap p ro p ria tio n  to th e  tru st to b e  

sp en t fo r  the p u rp o ses in th e  trust a g reem en t, w ould constitu te  a su ffic ien t 

ap p ro p ria tio n . H ow ever, if the leg isla tu re  w an ts to  en su re  th a t expen d itu res fro m  th e  

tru st a re  valid  u n d er the s ta te  constitu tion, it w ou ld  also b e  w ise to a p p ro p ria te  th e  

m oney fro m  th e  tru st to w h atever p ro jec ts  th e  tru stees  specify. O n th e  o th er h a n d  

if th e  leg isla tu re  w ants to re ta in  m axim um  co n tro l o ver tru st expenditu res, it should  

condition  any ap p ro p ria tio n s to  th e  tru st on  legislation  th at p roh ib its th e  sta te  

tru stee s  fro m  ag ree in g  to any exp en d itu res fro m  th e trust th a t a re  not a p p ro p ria ted  

by th e  leg isla tu re.
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R e p r e s e n t a t iv e  C l i f f  D a v id s o n  
R e p r e s e n t a t iv e  G ene K u b in a  
R e p r e s e n t a t iv e  G a i l  P h i l l i p s

OTHER LEG ISLA TO RS PRESENT

R e p r e s e n t a t iv e  D a v id  F i n k e l s t e i n  
S e n a t o r  P a t  P o u r c h o t ,  a r r i v i n g  l a t e r  
R e p r e s e n t a t iv e  P a t  P a r n e l l ,  v i a  t e le c o n f e r e n c e  
R e p r e s e n t a t iv e  T e r r y  M a r t i n ,  a r r i v i n g  l a t e r

SUBCOMMITTEE CALENDAR

E c o n o m ic  a n d  l e g a l  a n a l y s i s  o f  t h e  d i f f e r e n c e s  b e tw e e n  t h e  New 
a n d  O ld  E x x o n  V a ld e z  S e t t l e m e n t s .

G o a ls  a n d  o b j e c t i v e s  o f  t h e  s e t t l e m e n t  s u b c o m m it te e .

W ITNESS R E G IS TE R

M i l t  B a r k e r ,  L e g i s l a t i v e  A n a l y s t  
L e g i s l a t i v e  R e s e a r c h  A g e n c y  
P .O .  B o x Y
J u n e a u , A la s k a  9 9 8 1 1  
4 6 5 -3 9 9 1

P O S IT IO N  STATEMENT: F i s c a l  a n a l y s i s  o f  t h e  d i f f e r e n c e s
b e tw e e n  t h e  tw o  s e t t l e m e n t s .

Pam F i n l e y ,  A s s i s t a n t  R e v is o r  
L e g i s l a t i v e  L e g a l  C o u n s e l 
P .O .  B o x  Y
J u n e a u ,  A la s k a  9 9 8 1 1  
4 6 5 -2 4 5 0

P O S IT IO N  STATEMENT: L e g a l  a n a l y s i s  o f  t h e  d i f f e r e n c e s  b e tw e e n
t h e  tw o  s e t t l e m e n t s .

M a r k  H a n d le y ,  S t a f f  A t t o r n e y  f o r  H o u s e  M a j o r i t y  
3 1 1 1  C S t r e e t ,  S u i t e  440 
A n c h o r a g e , A la s k a  9 9 5 0 3  
5 6 1 -7 6 2 1

MEMBERS PRESENT

P O S IT IO N  STATEM ENT: S t a f f  t o  R e p r e s e n t a t i v e  G r u e n b e r g



PREVIOUS ACTION OF T H IS  SUBCOM M ITTEE: NONE

ACTION NARRATIVE

TAPE JUD SETTLEMENT SUBCOMMITTEE 9 1 - 1 ,  S ID E  A 

N um ber 000

S u b c o m m itte e  C h a irm a n  M ax F . G r u e n b e r g , J r .  c a l l e d  t h e  m e e t in g  
t o  o r d e r  a t  1 0 :0 8  a .m . on O c to b e r  1 1 , 1 9 9 1  a n d  a n n o u n c e d  t h e  
a g e n d a  ( a t t a c h m e n t  # 1 ) .  He n o t e d  t h e  m em bers p r e s e n t  i n  
p e r s o n  a n d  v i a  t e l e c o n f e r e n c e .  He a d d e d  t h a t  h e  w o u ld  l i k e  t o  
d is c u s s  t h e  c o n s t i t u t i o n a l  is s u e s  r e l a t e d  t o  t h e  
a d m i n i s t r a t i o n  o f  t h e  s e t t l e m e n t  a n d  p o s s i b l e  n e e d e d  
l e g i s l a t i o n .  T h e  l e g i s l a t u r e ' s  r o l e  i n  l a r g e  s e t t l e m e n t s  s u c h  
a s  t h i s ,  i t s  r e l a t i o n s h i p  w i t h  t h e  e x e c u t i v e  b r a n c h  a n d  HB 144 
b y  R e p r e s e n t a t iv e  U lm e r  w i l l  a l s o  b e  d is c u s s e d .

N um ber 055

M IL T  BARKER, C o n s u lt a n t  f o r  t h e  L e g i s l a t i v e  R e s e a r c h  A g e n c y  
s t a t e d  h i s  g u a l i f i c a t i o n s  a s  a  f i n a n c i a l  a n a l y s t .  He b e g a n  
d i s c u s s i o n  o f  h i s  p r e p a r e d  a n a l y s i s  o f  t h e  O ld  an d  New 
s e t t l e m e n t s  d a te d  O c to b e r  1 0 , 1 9 9 1  ( a t t a c h m e n t  # 2 ) .  I t  t a k e s  
i n t o  a c c o u n t  i n f l a t i o n ,  t h e  t i m e  v a l u e  o f  m o n e y a n d  t h e  
f e d e r a l  a n d  s t a t e  in c o m e  t a x e s  e f f e c t s .  H is  p r o c e d u r e  w as t o  
d e t e r m in e  t h e  v a lu e  o f  a l l  t h e  p a y m e n ts  a t  a p a r t i c u l a r  p o i n t  
i n  t i m e .  T h e s e  p a y m e n ts  m u s t b e  d is c o u n t e d  t o  r e f l e c t  t h e  
e f f e c t s  o f  i n f l a t i o n  a n d  t h e  t im e  v a l u e  o f  m oney ( i t s  a b i l i t y  
t o  e a r n  i n t e r e s t ) . B r in g in g  a l l  t h e s e  v a lu e s  t o  o n e  p o i n t  i n  
t im e  i s  c a l l e d  p r e s e n t  v a l u e .  N o m in a l o r  a c t u a l  d o l l a r s  m eans 
o u t  o f  p o c k e t  c o s t s .  T h e  b e n e f i t s  t o  t h e  s t a t e  a r e  c o n s id e r e d  
t o  b e  t h e  c i v i l  p a y m e n ts  a s  w e l l  r e s t i t u t i o n  u n d e r  t h e  
c r i m i n a l  p le a  a g r e e m e n t.  Some o f  t h e  r e s t i t u t i o n  w i l l  b e  p a id  
t o  t h e  f e d e r a l  g o v e r n m e n t b u t  w i l l  g o  t h r o u g h  t h e  t r u s t .  T h e  
c r i m i n a l  f i n e  w i l l  s o l e l y  b e n e f i t  t h e  f e d e r a l  g o v e r n m e n t.

T h e  r e s u l t s  o f  t h e  a n a l y s i s  i n d i c a t e  t h a t  t h e  c o s t  t o  E x x o n  i s  
l e s s  i n  p r e s e n t  v a lu e  i n  t h e  New S e t t l e m e n t  e v e n  th o u g h  E x x o n  
p a y s  m o re  d o l l a r s  o u t  o f  p o c k e t .  T h e  v a l u e  r e c e iv e d  b y  t h e  
s t a t e  a n d  f e d e r a l  g o v e r n m e n ts  c o m b in e d  i s  g r e a t e r  i n  a c t u a l  
d o l l a r s  r e c e iv e d .  T h e  v a lu e  t o  t h e  s t a t e  a lo n e  i s  g r e a t e r  
u n d e r  t h e  new s e t t l e m e n t  i n  p r e s e n t  a n d  a c t u a l  d o l l a r s .  T h e  
f e d e r a l  g o v e r n m e n t i s  g e t t i n g  l e s s  i n  t h e  New S e t t l e m e n t .

R e p r e s e n t a t iv e  G r u e n b e rg  a s k e d  M r . B a r k e r  t o  s u m m a riz e  t h e  
t h r e e  r e a s o n s  w hy t h e  New S e t t l e m e n t  i s  a c t u a l l y  o f  l e s s e r  
v a l u e .  T h is  i n f o r m a t i o n  m ay b e  fo u n d  i n  t h e  E x e c u t iv e  Sum m ary 
b y  M r . B a r k e r  d a te d  O c to b e r  1 0 , 1 9 9 1  ( a t t a c h m e n t  # 3 ) .

M r . B a r k e r  i n d i c a t e d  t h a t  t h e  d i f f e r e n c e s  i n  t h e  tw o  
s e t t l e m e n t s  a r e  t h e  r e s u l t  o f  t h r e e  f a c t o r s .  T h e  tw o  
s e t t l e m e n t s  a r e  v e r y  c lo s e  i n  v a l u e ,  t h e  a lm o s t  s e v e n  m o n th  
d e la y  i n  p a y m e n ts  h a s  e r o d e d  t h e  v a l u e  o f  t h e  m oney a n d  a



g r e a t e r  p o r t i o n  o f  t h e  p a y m e n ts  w i l l  i n  a l l  l i k e l i h o o d  b e  t a x  
d e d u c t i b l e .  An a d d i t i o n a l  d e d u c t io n  o f  $50  m i l l i o n  w i l l  c o s t  
t h e  f e d e r a l  g o v e r n m e n t  an  e s t im a t e d  $ 1 8 .5  i n  l o s t  t a x  r e v e n u e .

R e p r e s e n t a t iv e  K u b in a  a s k e d  M r . B a r k e r  i f  t h e  a c t u a l  v o lu m e  o f  
d o l l a r s  t o  t h e  s t a t e  i s  g r e a t e r  a n d  i f  t h e r e  i s  m o re  a s s u r a n c e  
t h a t  t h e  d o l l a r s  w i l l  b e  s p e n t  i n  t h e  a f f e c t e d  a r e a s  o f  t h e  
s t a t e .

M r . B a r k e r  r e p l i e d  t h a t  t h e  s t a t e  w o u ld  r e c e iv e  m ore  d o l l a r s  
i n  t h e  New S e t t l e m e n t  a n d  d e f e r r e d  t o  M s . F i n l e y  o n  t h e  
q u e s t io n  o f  how i t  w o u ld  b e s p e n t .

M r . B a r k e r  p r e s e n t e d  o v e r h e a d  t r a n s p a r e n c ie s  b a s e d  o n  t h e
t a b l e  i n  h i s  O c t o b e r  1 0 , 1991 memo. T a b le  I  i n d i c a t e s  t h a t  i n
t h e  O ld  S e t t l e m e n t  $ 5 0  m i l l i o n  w o u ld  h a v e  b e e n  a f i n e  a n d  $950 
m i l l i o n  w o u ld  c o n s t i t u t e  r e s t i t u t i o n  a n d  c i v i l  p a y m e n ts  f o r  a 
t o t a l  o f  $1  b i l l i o n .  I n  t h e  new s e t t l e m e n t  t h e  f i n e  i s  
r e d u c e d  t o  $25 m i l l i o n  a n d  r e s t i t u t i o n  a n d  c i v i l  p a y m e n ts  
t o t a l  $ 1 ,0 2 5  b i l l i o n .

T a b le  I I  i n d i c a t e s  t h a t  t h e  p r e s e n t  v a l u e  o f  t h e  a f t e r  t a x
c o s t s  t o  E x x o n  i n  t h e  New S e t t le m e n t  i s  $ 4 3 4 .3  m i l l i o n  a n d  t h e
O ld  S e t t l e m e n t  w as w o r t h  $ 4 3 9 .3  m i l l i o n ,  w hen t h e  M a rc h  1 2 , 
1 9 9 1  d a t e  i s  u s e d . U s in g  t h e  O c to b e r  8 ,  1 9 9 1 , t h e  O ld  
S e t t l e m e n t  i s  w o r t h  $ 4 6 7 .7  a n d  t h e  New S e t t l e m e n t  i s  w o r t h  
$ 4 6 2 .9 .  T h e  New S e t t l e m e n t  i s  w o r t h  a p p r o x im a t e ly  $5 m i l l i o n  
d o l l a r s  l e s s  i n  e a c h  c a s e . T h e  d i f f e r e n c e  i s  t h e  r e s u l t  o f  
t h e  v a lu e  o f  t a x  d e d u c t io n s  a n d  t h e  d e la y  o f  p a y m e n ts  w h ic h  
h a s  a f f e c t e d  t h e  v a l u e  o f  t h e  in c r e a s e d  p a y m e n t.

T a b le  I I I  c o n t r a s t s  t h e  p r e s e n t  v a lu e  o f  s e t t l e m e n t s  t o  t h e  
s t a t e .  U s in g  t h e  M a rc h  1 2 , 1 9 9 1  d a t e ,  t h e  O ld  S e t t l e m e n t  i s  
v a lu e d  a t  $ 6 7 8 .4  m i l l i o n  a n d  t h e  new a t  $ 7 1 6 .4  m i l l i o n ,  w i t h  
t h e  s t a t e  r e c e i v i n g  $38 m i l l i o n  m o re . U s in g  t h e  O c t o b e r  8, 
1 9 9 1  d a t e ,  t h e  O ld  S e t t le m e n t  i s  w o r t h  $ 7 1 3 .7  m i l l i o n  a n d  t h e  
New S e t t l e m e n t  $ 7 5 4 .0  m i l l i o n ,  a d i f f e r e n c e  o f  $ 4 0 .3  m i l l i o n  
m o re  t o  t h e  s t a t e .  T h e  s t a t e  i s  g e t t i n g  $50 m i l l i o n  m ore  f o r  
r e s t i t u t i o n  b u t  t h e  d e la y  h a s  r e d u c e d  t h e  v a l u e  o f  t h i s  a m o u n t 
s o m e w h a t.

T a b le  I V  i n d i c a t e s  t h e  p r e s e n t  v a l u e  t o  t h e  F e d e r a l  G o v e rn m e n t 
o f  t h e  c r i m i n a l  s e t t l e m e n t .  U s in g  t h e  M a rc h  1 2 , 1 9 9 1  d a t e ,  
t h e  F e d e r a l  g o v e r n m e n t  w o u ld  g e t  $50 m i l l i o n  i n  t h e  O ld  
S e t t l e m e n t  a n d  $ 6 .1  m i l l i o n  i n  t h e  New S e t t l e m e n t .  U s in g  t h e  
O c t o b e r  8 ,  1 9 9 1  d a t e ,  t h e  F e d e r a l  G o v e rn m e n t w i l l  g e t  $ 5 2 .3  
m i l l i o n  i n  t h e  O ld  S e t t l e m e n t  a n d  $ 6 .5  m i l l i o n  i n  t h e  New 
S e t t l e m e n t .  T h e  r e d u c t io n  o f  t h e  f i n e ,  t a x  d e d u c t i b i l i t y  an d  
t im e  v a lu e  o f  m oney w e re  t a k e n  i n t o  a c c o u n t .

R e p r e s e n t a t iv e  G a i l  P h i l l i p s  a s k e d  i f  c le a n  u p  c o s t s  in c u r r e d  
d u r in g  t h e  sum m er o f  1 9 9 1  w e re  t a k e n  i n t o  c o n s i d e r a t i o n  i n  t h e  
f e d e r a l  m o n e y c a l c u l a t i o n s .



M r . B a r k e r  r e p l i e d  t h a t  h e  d i d  n o t  a d d r e s s  t h e  c le a n  u p  c o s t s  
i n  t h i s  t a b l e .

R e p r e s e n t a t iv e  F i n k e l s t e i n  a s k e d  i f  c le a n  u p  c o s t s  w o u ld  
r e d u c e  t h e  a m o u n t o f  t h e  s e t t l e m e n t .

M r . B a r k e r  r e p l i e d  t h a t  t h e s e  c le a n  u p  c o s t s  a r e  n o t  kn ow n  a t
t h i s  t im e  a n d  h e  c a n n o t  t a k e  th e m  i n t o  a c c o u n t .  M s . F i n l e y
w i l l  a d d r e s s  t h i s  q u e s t io n .

T a b le  V  d i s p l a y s  t h e  p r e s e n t  v a lu e  o f  s e t t l e m e n t s  t o  s t a t e  and 
f e d e r a l  g o v e r n m e n ts  c o m b in e d . U s in g  t h e  M a r c h  1 2 , 1 9 5 1  d a t e ,  
t h e  O ld  S e t t l e m e n t  i s  w o r t h  $ 7 2 8 .4  m i l l i o n  a n d  t h e  New 
S e t t l e m e n t  $ 7 2 2 .5  m i l l i o n ,  a r e d u c t i o n  o f  $ 5 .9  m i l l i o n .  U s in g  
t h e  O c to b e r  8 ,  1 9 9 1  d a t e ,  t h e  O ld  S e t t l e m e n t  i s  w o r t h  $ 7 6 6  
m i l l i o n  a n d  t h e  new $ 7 6 0 .5  m i l l i o n ,  a r e d u c t i o n  o f  $ 5 .5  
m i l l i o n .

R e p r e s e n t a t iv e  D o n le y  a s k e d  i f  t h e s e  f i g u r e s  r e f l e c t e d  t h e  t a x  
d e d u c t i b i l i t y  f a c t o r .

M r . B a r k e r  r e p l i e d  y e s .  He a d d e d  t h a t  t h e  t o t a l  t o  t h e  s t a t e
a n d  f e d e r a l  g o v e r n m e n ts  i s  s l i g h t l y  l e s s  b e c a u s e  t h e  o f  t h e
l o s s  o f  $ 1 8 .5  m i l l i o n  i n  f e d e r a l  a n d  s t a t e  in c o m e  t a x  r e v e n u e .  
T h i s  i s  d u e  t o  E x x o n 's  t a x  d e d u c t i b i l i t y  o f  t h e  $50 m i l l i o n  i n  
a d d i t i o n a l  r e s t i t u t i o n  p a y m e n ts . T h e  f e d e r a l  r e c e i p t s  fr o m  
E x x o n  a r e  r e d u c e d  $ 2 5  m i l l i o n  b e c a u s e  o f  t h e  f i n e ,  t h e  S t a t e ' s  
r e c e i p t s  a r e  in c r e a s e d  $50 m i l l i o n  b e c a u s e  o f  t h e  r e s t i t u t i o n  
a n d  t h e  n e t  r e s u l t  i s  a n  a d d i t i o n a l  $ 2 5  m i l l i o n  c o m in g  fr o m  
E x x o n .  $ 1 8 .5  m i l l i o n  i n  s t a t e  a n d  f e d e r a l  in c o m e  t a x  r e v e n u e  
w i l l  b e  l o s t .

R e p r e s e n t a t iv e  G r u e n b e r g  s u m m a riz e d  t h a t  t h e  f e d e r a l  
g o v e r n m e n t i s  l o s i n g  m o n e y, E x x o n  i s  h a v in g  t o  p a y  s l i g h t l y  
l e s s ,  t h e  S t a t e  a p p e a r s  t o  b e  t h e  b i g  w in n e r  a n d  t h e r e  i s  a 
n e t  lo s s  o n  t h e  e n t i r e  s e t t l e m e n t .

M r . B a r k e r  c h a r a c t e r iz e d  t h e  f i n a n c i a l  b u r d e n  i n  p r e s e n t  
v a l u e .  T h e  c o s t  t o  E x x o n  a n d  t h e  b e n e f i t s  t o  t h e  g o v e r n m e n ts  
c o m b in e d  i s  l e s s  u n d e r  t h e  New S e t t l e m e n t  t h a n  u n d e r  t h e  O ld  
S e t t l e m e n t .  No m a t t e r  how t h e  New S e t t l e m e n t  i s  v ie w e d  i t  i s  
o f  l e s s e r  v a l u e .  T h e  s t a t e  i s  t h e  p a r t y  t h a t  b e n e f i t s  a t  t h e  
f e d e r a l  g o v e r n m e n t 's  e x p e n s e  b u t  E x x o n  i s  s t i l l  p a y in g  l e s s .

R e p r e s e n t a t iv e  G a i l  P h i l l i p s  a s k e d  t h a t  i f  t h e  New S e t t l e m e n t  
h a d  b e e n  p r e s e n t e d  i n  M a r c h , w o u ld  t h e  r e v e r s e  b e  t r u e ?

M r . B a r k e r  a n s w e re d  t h a t  a s l i g h t  in c r e a s e  i n  c o s t  t o  E x x o n  
w o u ld  h a v e  b e e n  r e a l i z e d  i f  t h e  New S e t t l e m e n t  h a d  b e e n  
e f f e c t i v e  i n  M a r c h . I n  M a rc h  t h e  O ld  S e t t l e m e n t  w o u ld  h a v e  
c o s t  $ 4 3 9 .3  a n d  t h e  New S e t t l e m e n t  $ 4 4 3 . 7 .  T h i s  d i f f e r s  fro m  
t h e  $ 4 3 4 .3  i n  T a b le  I I  b e c a u s e  t h i s  i s  a h y p o t h e t i c a l  
s i t u a t i o n .  He q u e s t io n e d  i f  t h i s  i s  a p r o p e r  c o m p a r is o n .  I t



s h o u ld  c o r r e c t l y  b e  b e tw e e n  t h e  d a t e s  t h a t  t h e  tw o  s e t t l e m e n t s  
w o u ld  h a v e  a c t u a l l y  t a k e n  e f f e c t .

R e p r e s e n t a t iv e  N a v a r r e  c o m m en ted  t h a t  i n  t r y i n g  t o  a n a ly z e  
w h a t t h e  c o s t  i s ,  y o u  w o u ld  a l s o  h a v e  t o  s u b t r a c t  t h e  c o s t  t o  
t h e  s t a t e  o f  t h e  t h i r d  p a r t y  l i t i g a n t  s u i t s .  T h e s e  w o u ld  c o s t  
t h e  s t a t e  a c o n s id e r a b le  a m o u n t o f  d o l l a r s  t o  d e fe n d  a g a i n s t .  
A ls o  some o f  t h e  p r o v i s i o n s  o f  t h e  c r i m i n a l  p le a  t h a t  h a v e  
b e e n  c h a n g e d  a r e  e x a c t l y  w h a t some m em bers o f  t h e  p r e v io u s  
c o m m it te e  a l s o  p o in t e d  t o  a s  l a r g e  q u e s t io n s  m a rk s  i n  t h e  
s e t t l e m e n t  o f f e r .

M r . B a r k e r  r e i t e r a t e d  t h a t  h i s  a n a l y s i s  d i d  n o t  lo o k  a t  some 
o f  t h e s e  o t h e r  u n k n o w n  c o s t s .  W h i le  t h i s  i s  a  s h o r t c o m in g ,  i t  
i s  t h e  o n l y  p o s s i b l e  a v e n u e  a t  t h i s  p o i n t .

R e p r e s e n t a t iv e  N a v a r r e  i s  o f  t h e  o p i n i o n  t h a t  t h e  s e t t l e m e n t s  
a r e  v e r y  c lo s e  a n d  t h a t  i n d i v i d u a l s  a r e  n o t  l i k e l y  t o  c h a n g e  
t h e i r  m in d s  a b o u t  w h e th e r  i t  i s  e n o u g h  o r  n o t .

R e p r e s e n t a t iv e  M a r t i n  com m ented on t h e  h ig h  c o s t s  o f  
l i t i g a t i o n  a n d  lo n g  t i m e  i n v o l v e d  b e f o r e  m o n ie s  a r e  r e c e iv e d .

R e p r e s e n t a t iv e  F i n k e l s t e i n  re m a rk e d  t h a t  t h e  s t a t e  i s  g e t t i n g  
m o re  m oney i n  t h e  New S e t t l e m e n t  a n d  t h e  p r o p e r  q u e s t io n  i s  
t h e  a m o u n t o f  t h e  o v e r a l l  p e n a l t y .

R e p r e s e n t a t iv e  M a r t i n  a s k e d  M r . B a r k e r  how m any c a s e s  h a d  b e e n  
f i l e d  a g a in s t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t a n d  how  m any o f  
t h o s e  w o u ld  now b e  n u l l  a n d  v o i d .

M r . B a r k e r  d o e s  n o t  know  t h e  a n s w e r t o  t h i s  q u e s t i o n .  M s. 
F i n l e y  w i l l  a d d r e s s  t h i s .

TAPE JUD SETTLEMENT SUBCOMMITTEE 9 1 - 1 ,  S ID E  B 

N um ber 000

PAMELA F IN L E Y , L e g i s l a t i v e  L e g a l  C o u n s e l,  b e g a n  h e r  t e s t im o n y  
b y  d e s c r i b i n g  h e r  q u a l i f i c a t i o n s ,  a n d  a n s w e r in g  som e o f  t h e  
p r e v io u s  q u e s t io n s  fr o m  t h e  c o m m it te e .

I n  r e g a r d s  t o  t h e  q u e s t io n  r e g a r d in g  c le a n  u p s  c o s t s  t o  E x x o n , 
t h e y  w i l l  b e d e d u c te d  fr o m  t h e  p a y m e n ts  u n d e r  b o t h  t h e  O ld  and 
New s e t t l e m e n t .  I n  t h e  New S e t t le m e n t  t h e s e  c o s t s  a r e  s u b j e c t  
t o  a u d i t  b y  t h e  g o v e r n m e n ts .

I n  r e g a r d s  t o  t h e  n u m b e r o f  c a s e s  f i l e d  a g a i n s t  t h e  s t a t e  and 
f e d e r a l  g o v e r n m e n ts ,  M s. F i n l e y  i s  n o t  s u r e  o f  t h e  e x a c t  
n u m b e r b u t  i t  i s  i n  t h e  h u n d r e d s .  T h e  a t t o r n e y  g e n e r a l ' s  
o f f i c e  m ay b e  a b le  t o  a n s w e r  t h i s  q u e s t io n .  E x x o n  h a s  f i l e d  
tw o  in t e r p l e a d e r s  a c t i o n s .



M s. F i n l e y  b e g a n  d is c u s s io n  o n  t h e  new p le a  a g r e e m e n t .  I n  t h e  
New S e t t l e m e n t  t h e  p r o v i s i o n  c o n c e r n in g  A ly e s k a  P i p e l i n e  b e in g  
c r i m i n a l l y  p r o s e c u t e d  h a s  b e e n  l e f t  u p  t o  t h e  D e p a r tm e n t  o f  
J u s t i c e .  T h e  O ld  S e t t le m e n t  h a d  p r o t e c t e d  A ly e s k a  fr o m  
p r o s e c u t i o n .

I n  r e g a r d s  t o  m oney is s u e s ,  t h e  b o tto m  l i n e  i s  t h a t  E x x o n  a n d  
E x x o n  S h i p p i n g  a r e  p a y in g  $25 m i l l i o n  m o re . T h e  s t a t e  
g o v e r n m e n t  w i l l  a c t u a l l y  b e  r e c e i v i n g  t h e  sam e a m o u n t i n  
r e s t i t u t i o n  ($ 5 0  m i l l i o n ) . T h e  f e d e r a l  g o v e r n m e n t w i l l  g e t  an  
a d d i t i o n a l  $ 2 5  m i l l i o n  h o w e v e r  t h e  a l l o c a t i o n  h a s  c h a n g e d . I n  
t h e  O ld  S e t t l e m e n t ,  $50 m i l l i o n ,  r a t h e r  t h a n  $25 m i l l i o n ,  was 
g o in g  t o  a f i n e .  T h is  f i n e  w o u ld  h a v e  g o n e  i n t o  t h e  f e d e r a l  
g e n e r a l  f u n d  n o t  n e c e s s a r i l y  t o  b e  s p e n t  i n  A la s k a .  I t  was 
n o t  t a x  d e d u c t i b l e .  I n  t h e  New S e t t l e m e n t  a n  a d d i t i o n a l  $50 
m i l l i o n  w i l l  go  i n t o  r e s t i t u t i o n  f o r  t h e  o i l e d  a r e a s  o f  
A la s k a .  I t  i s  t a x  d e d u c t i b l e .

R e p r e s e n t a t i v e  G a i l  P h i l l i p s  a s k e d  how t h e  $50 m i l l i o n  
r e s t i t u t i o n  m oney w i l l  b e  a d m in i s t e r e d .

M s . F i n l e y  n o t e s  t h a t  t h e r e  i s  c o n f u s io n  a s  t o  w h e re  t h e  
r e s t i t u t i o n  m o n e y w i l l  g o . I n  t h e  MOA (M em orandum  o f  
A g r e e m e n t a n d  C o n s e n t  D e c r e e - a t t a c h m e n t  # 8 ) b e tw e e n  t h e  s t a t e  
a n d  f e d e r a l  g o v e r n m e n ts  t h e  m oney r e c e iv e d  a s  c r i m i n a l  
r e s t i t u t i o n  w i l l  go  t o  t h e  t r u s t  u n le s s  o t h e r w is e  a g r e e d  b y  
t h e  p a r t i e s .  S he f e e l s  t h a t  t h e r e  i s  a s i d e  a g r e e m e n t t h a t  
t h e  $50 m i l l i o n  w i l l  go  t o  a  s p e c i a l  a c c o u n t  w i t h i n  t h e  
g e n e r a l  f u n d .  T h e  l e g i s l a t u r e  w i l l  a p p r o p r i a t e  t h a t  m oney 
s u b j e c t  t o  t h e  t h e  " la u n d r y  l i s t "  o f  r e s t r i c t i o n s  r e g a r d in g  
t h e  s p e n d in g  o f  t h e  r e s t i t u t i o n  m o n ie s .  T h e  f e d e r a l  c o u r t  
w i l l  r e t a i n  j u r i s d i c t i o n  t o  e n s u r e  t h e  m oney i s  s p e n t  a s  
a g r e e d .  S h e  d o e s  n o t  know  how t h e  f e d e r a l  r e s t i t u t i o n  m oney 
w i l l  b e  s p e n t .  I t  w i l l  n o t  g o  i n t o  t h e  t r u s t  b u t  m u s t  b e  
s p e n t  o n  r e s t o r a t i o n  i n  A la s k a .

MARK H A N D LEY, l e g i s l a t i v e  s t a f f  t o  R e p r e s e n t a t iv e  G r u e n b e r g , 
i n d i c a t e d  t h a t  a t  t h e  a c c e p ta n c e  o f  t h e  c r i m i n a l  p le a  b e f o r e  
J u d g e  H o l l a n d ,  A t t o r n e y  G e n e r a l C h a r l i e  C o le  i n d i c a t e d  t h a t  
t h e  s t a t e ' s  $50 m i l l i o n  w o u ld  g o  i n t o  a s p e c i a l  a c c o u n t  i n  t h e  
g e n e r a l  f u n d  t o  b e  u s e d  f o r  r e s t o r a t i o n .

M s. F i n l e y  c o n t in u e d  t h a t  o f  t h e  $ 2 5  m i l l i o n  f i n e ,  $12 m i l l i o n  
w i l l  g o  t o  w e t la n d s ,  n o t  n e c e s s a r i l y ,  b u t  l i k e l y  t o  b e n e f i t  
A la s k a n  b i r d s .  $13 m i l l i o n  w i l l  g o  t o  t h e  f e d e r a l  g e n e r a l  
f u n d .

R e p r e s e n t a t i v e  M a r t i n  a s k e d  i f  i t  h a s  b e e n  c l a r i f i e d  w h e re  t h e  
m o n ie s  w i l l  g o  a n d  w o n d e re d  i f  t h e  l e g i s l a t u r e  m ay h a v e  
p r o b le m s  w i t h  a p p r o p r i a t i o n s .

M s . F i n l e y  r e p l i e d  t h a t  t h e  r e s t i t u t i o n  m oney w i l l  g o  i n t o  t h e  
g e n e r a l  f u n d  a n d  t h e  l e g i s l a t u r e  w i l l  d e c id e  how t o  s p e n d  i t .  
T h e r e  a r e  r e s t r i c t i o n s  on how  t o  s p e n d  t h e  m oney b u t  t h e y  a r e



n o t  c l e a r l y  d e f i n e d .  A p p r o p r i a t i o n  p r o b le m s  i n  t h e  c o n s e n t  
d e c r e e  a r e  s e e n  i n  b o th  t h e  New a n d  O ld  s e t t l e m e n t s .

R e p r e s e n t a t iv e  G r u e n b e rg  a s k e d  M s . F i n l e y  f o r  com m ents a b o u t  
t h e  la n g u a g e  i n  M s . C o o k 's  memo o f  O c t o b e r  3 0 , 19 9 1  memo fo u n d  
a t  I I . C . 2 a n d  I V . C  ( a t t a c h m e n t  # 4 ) w i t h  r e g a r d  t o  J o h n  
G a u g in e 's  memo on t a x  d e d u c t i b i l i t y  d a t e d  O c t o b e r  9 .  19 9 1  
( a t t a c h m e n t  # 5 ) .  T h e  la n g u a g e  r e a d s  " t h e  d e f e n d a n t s  a g r e e  
s o l e l y  f o r  t h e  p u r p o s e  o f  t n i s  p le a  a g r e e m e n t  and  f o r  n o  o t h e r  
p u r p o s e  t h a t  t h e r e  i s  a l e g a l  b a s i s . . . "  He n o t e s  t h a t  i t  i s  
u n u s u a l f o r  t h i s  la n g u a g e  t o  a p p e a r  t w i c e .

M s. F i n l e y  a g r e e s  w i t h  R e p r e s e n t a t iv e  G r u e n b e r g  i n  c o n c lu d in g  
t h a t  t h i s  la n g u a g e  w o u ld  i n d i c a t e  t h a t  t h i s  i s  r e s t i t u t i o n a r y  
a n d  n o t  c r i m i n a l  i n  n a t u r e  an d  w o u ld  t h e r e f o r e  b e  t a x  
d e d u c t i b l e .  S he n o t e s  t h a t  on p a g e  n in e  o f  t h e  new p le a  
a g r e e m e n t ( a t t a c h m e n t  # 6 ) i t  s t a t e s  " t h e  p a r t i e s  a g r e e  t h a t  
a l l  p a y m e n ts  m ade u n d e r  p a r a g r a p h  IV A  a r e  e x c l u s i v e l y  
r e m e d ia l ,  c o m p e n s a to r y  a n d  n o n - p u n i t i v e  a n d  a r e  s e p a r a t e  a n d
d i s t i n c t  fr o m  t h e  f i n e s  d e s c r ib e d  i n  p a r a g r a p h  I I I C  ................."
T h is  la n g u a g e  w as i n  t h e  o l d  p le a  a g r e e m e n t  a s  w e l l .  F in e s  
a r e  n o t  t a x  d e d u c t i b l e ,  h o w e v e r  r e s t i t u t i o n  i s .

R e p r e s e n t a t iv e  G r u e n b e rg  a s k e d  w h a t t h e  b i n d i n g  e f f e c t  o f  t h i s  
la n g u a g e  w o u ld  b e  o n  t h e  s t a t e  D e p a r tm e n t  o f  R e v e n u e . I s  i t  
l i k e l y  t h e y  w o u ld  come t o  a  d i f f e r e n t  c o n c l u s io n  a n d  i s  i t  
l e g a l l y  p e r m i s s i b l e  f o r  th e m  t o  come t o  a d i f f e r e n t  
c o n c lu s io n ?

M s. F i n l e y  i s  u n s u r e  i f  i t  w o u ld  b e  l e g a l l y  p e r m i s s i b l e .  I t  
i s  u n l i k e l y  t h a t  t h e  s t a t e  c o u ld  s u c c e s s f u l l y  c h a l le n g e  t h e s e  
a l l o c a t i o n s .

M s. F i n l e y  m oved h e r  d is c u s s io n  t o  t h e  c o n s e n t  d e c r e e .  A 
m a jo r  c h a n g e  i s  d r o p p in g  t h e  p r o v i s i o n  f o r  l e g i s l a t i v e  
a p p r o v a l  o r  p u b l i c  co m m e n t. T h e  s e c o n d  p a y m e n t i s  now due 
D ecem b er 1 , 1 9 9 2  r a t h e r  t h a n  S e p te m b e r  1 ,  1 9 9 2 . T h e  a m o u n t 
t h a t  E x x o n  c a n  d e d u c t  fr o m  t h e  $ 1 5 0  m i l l i o n  p a y m e n t f o r  c le a n  
u p  c o s t s  i s  now s u b j e c t  t o  a u d i t  b y  t h e  g o v e r n m e n t.  S he  f e e l s  
t h i s  i s  a n  im p r o v e m e n t.  T h e r e  a r e  new  p r o v i s i o n s  c o n c e r n in g  
t h e  p r e s e r v a t i o n  t h i r d  p a r t y  r i g h t s .  T h e s e  s p e c i f i c a l l y  d e a l  
w i t h  t h e  r i g h t s  o f  A la s k a n  N a t i v e s ,  N a t i v e  V i l l a g e s  a n d  N a t iv e  
C o r p o r a t io n s .  T h e i r  r i g h t s  t o  s u e  a r e  p r e s e r v e d  f o r  p e r s o n a l  
i n j u r i e s ,  dam ages t o  t h e i r  c u l t u r e  o r  s u b s is t e n c e  b u t  n o t  f o r  
n a t u r a l  r e s o u r c e  d a m a g e s . T h e  o l d  c o n s e n t  d e c r e e  d e a l t  w i t h  ' 
t h e  r i g h t s  o f  N a t i v e  v i l l a g e s  t o  a c t  a s  " t r u s t e e s "  f o r  n a t u r a l  
r e s o u r c e s  a n d  a l s o  p r e s e r v e d  t h e  r i g h t s  o f  o t h e r  t h i r d  
p a r t i e s .  S he d o e s  n o t  know  w hy t h i s  la n g u a g e  w as d r o p p e d .

T h e r e  a r e  tw o  s id e  a g r e e m e n ts  i n  a d d i t i o n  t o  t h e  a g r e e m e n t 
w i t h  E x x o n .  One i n v o l v e s  t h e  C h e n e g a  B a y  c a s e  a n d  t h e  o t h e r  
i n v o l v e s  p r i v a t e  p l a i n t i f f s  s u c h  a s  t h e  f is h e r m a n ,  t o u r  b o a t  
o p e r a t o r s ,  m u n i c i p a l i t i e s ,  e t c .  T h e  n a t i v e  la w  s u i t  i s  a 
m a n d a to r y  c l a s s  a c t i o n  s u i t .  T h e  b a s i c  p u r p o s e  o f  t h e  tw o



s id e  a g r e e m e n ts  i s  t o  h a v e  t h e  s u i t s  a g a i n s t  t h e  g o v e r n m e n ts  
d ro p p e d  i n  e x c h a n g e  f o r  t h e  s h a r in g  o f  s c i e n t i f i c  d a t a  an d  
d a t a  c o n c e r n in g  l i a b i l i t y .  T h e s e  s e t t l e m e n t s  a r e  n o t  s e t  i n  
s t o n e  b u t  a r e  g o o d  i n d i c a t i o n s  o f  w h a t t h e  g o v e r n m e n t i s  
t r y i n g  t o  d o .

R e p r e s e n t a t iv e  G r u e n b e r g  n o t e s  t h a t  t h e  s id e  a g r e e m e n ts  a r e  i n  
t h e  s u b c o m m it t e e 1s n o t e b o o k s .

R e p r e s e n t a t iv e  M a r t i n  a s k e d  w h a t p o s s i b l e  n e g a t iv e  e f f e c t s  t h e  
s id e  a g r e e m e n ts  m ay h a v e  f o r  t h e  s t a t e .

M s. F i n l e y  d o e s  n o t  f e e l  t h e r e  a r e  p r o b le m s  f o r  t h e  s t a t e  w i t h  
t h e  s id e  a g r e e m e n t s .  S h e  a s k e d  t h e  s u b c o m m itte e  t o  lo o k  a t  
t h e  new la n g u a g e  r e g a r d in g  i n d e m n i f i c a t i o n  o n  p a g e  
t w e n t y - t h r e e ,  p a r a g r a p h  t w e n t y - s i x  (b )  o f  t h e  c o n s e n t  d e c r e e  
( a t t a c h m e n t  # 7 ) .  S he r e c o u n t e d  a h y p o t h e t i c a l  s i t u a t i o n .  
S u p p o s e  t h a t  E x x o n  b e l i e v e s  t h a t  a  d e f e c t i v e  p a r t  o f  t h e  s h ip  
was r e s p o n s i b le  f o r  t h e  s p i l l  and  s u e s  t h e  m a n u f a c t u r e r  o f  
t h a t  p a r t  a n d  r e c o v e r s  d a m a g e s . T h e  m a n u f a c t u r e r  t h e n  s u e s  
t h e  g o v e r n m e n ts  a n d  a l s o  r e c o v e r s  d a m a g e s . E x x o n  w o u ld  h a v e  
t o  p a y  b a c k  w h a t i t  g o t  fr o m  t h e  m a n u f a c t u r e r  t o  t h e  
g o v e r n m e n ts .

R e p r e s e n t a t iv e  G r u e n b e r g  f e e l s  t h e r e  m u s t b e  o t h e r  r e a s o n s  f o r  
t h i s  la n g u a g e .

M s . F i n l e y  e x p la i n e d  t h a t  t h i s  i n f o r m a t i o n  w as g iv e n  t o  h e r  b y  
t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e .  S he f e e l s  t h i s  i s  a g o od  
c h a n g e .

R e p r e s e n t a t iv e  G r u e n b e r g  r e f e r r e d  t o  p a g e  t h r e e  o f  Tam C o o k 's  
O c to b e r  7 , 1 9 9 1  memo ( a t t a c h m e n t  # 8 ) r e g a r d in g  " r e l e a s e s  and  
c o v e n a n ts  n o t  t o  s u e  b y  t h e  g o v e r n m e n ts . "

M s. F i n l e y  n o t e s  t h a t  E x x o n  h a s  n o t  b e e n  r e le a s e d  fr o m  c la im s  
f o r  f i s h  t a x .  T h i s  i s  n o t  a c h a n g e . S e c t io n s  (c )  a n d  (d ) on 
p a g e  f i f t e e n  o f  t h e  c o n s e n t  d e c r e e  a r e  new . W h a t i s  m is s in g  
i n  t h e  new MOA i s  t h e  la n g u a g e  " t h e  r i g h t s  a n d  o b l i g a t i o n s ,  i f  
a n y , o f  A la s k a  N a t i v e  V i l l a g e s  t o  a c t  a s  t r u s t e e s  f o r  t h e  
p u r p o s e  o f  a s s e r t i n g  a n d  c o m p r o m is in g  c la im s  f o r  i n j u r y  t o
d e s t r u c t i o n  o f ,  o r  l o s s  o f  n a t u r a l  r e s o u r c e s  " T h e  n a t i v e
e n t i t i e s  a r e  n o  lo n g e r  " t r u s t e e s "  f o r  n a t u r a l  r e s o u r c e s .  She 
m a i n t a i n s  t h a t  tw o  p a r t i e s  c a n n o t  m ake a n  a g r e e m e n t t o  t a k e  
aw ay t h e  r i g h t s  o f  a n o t h e r .

R e p r e s e n t a t iv e  G r u e n b e r g  c a l l e d  t h e  m em bers a t t e n t i o n  t o  t h e  
la n g u a g e  o n  p a g e  t h r e e ,  p a r a g r a p h  tw o  o f  t h e  O c t o b e r  1 7 , 1991 
C ook memo t h a t  r e a d s  " t h e  r i g h t s  a n d  o b l i g a t i o n s ,  i f  a n y ,  o f  
l e g a l  e n t i t i e s  o r  p e r s o n s  o t h e r  t h a n  t h e  G o v e r n m e n ts  who a r e  
h o ld e r s  o f  a n y  p r e s e n t  r i g h t ,  t i t l e ,  o r  i n t e r e s t  i n  la n d  o r  
o t h e r  p r o p e r t y  i n t e r e s t  a f f e c t e d  b y  t h e  O i l  S p i l l ; "  He i s  
c o n c e r n e d  a b o u t  t h e  o m is s io n  o f  t h i s  la n g u a g e  a n d  w h a t i t ' s



l e g a l  e f f e c t  may b e .  He f e a r s  t h i s  m ay a d v e r s e ly  a f f e c t  t h i r d  
p a r t y  r i g h t s .

M s . F i n l e y  r e f e r r e d  t o  p a g e  t w e n t y - s i x ,  p a r a g r a p h  t h i r t y - t w o  
o f  new c o n s e n t  d e c r e e  w h ic h  r e a d s  " n o t h in g  i n  t h i s  a g r e e m e n t,  
h o w e v e r , i s  in t e n d e d  t o  a f f e c t  l e g a l l y  t h e  c l a i m s ,  i f  a n y ,  o f  
a n y  p e r s o n  o r  e n t i t y  n o t  a P a r t y  t o  t h i s  a g r e e m e n t ."  S he 
s t i l l  m a i n t a i n s  t h a t  t h e s e  tw o  g o v e r n m e n ts  s t i l l  c a n n o t  t a k e  
aw a y t h e  l e g a l  r i g h t s  o f  t h e s e  t h i r d  p a r t i e s .

R e p r e s e n t a t iv e  G r u e n b e r g  a s k e d  p e r m is s io n  o f  t h e  s u b c o m m itte e  
t o  d r a f t  a l e t t e r  t o  t h e  a t t o r n e y  g e n e r a l  a s k in g  w h y t h i s  was 
o m it t e d  a n d  i t s  l e g a l  e f f e c t .  T h e r e  w e re  n o  o b j e c t i o n s .

R e p r e s e n t a t iv e  M a r t i n  f e e l s  t h e  la n g u a g e  w as r e d u n d a n t .

M s . F i n l e y  t a l k e d  a b o u t  t h e  r e im b u r s e m e n t  p r o v i s i o n s  i n  t h e  
p a r a g r a p h  t e n  o f  t h e  c o n s e n t  d e c r e e . Now in c l u d e d  a r e  
r e im b u r s e m e n ts  f o r  e x p e n s e s  in c u r r e d  a f t e r  M a rc h  1 2 , 1 9 9 1 .
T h e  r e im b u r s e m e n t  t o  t h e  f e d e r a l  g o v e r n m e n t w as r a i s e d  fr o m  
$62 m i l l i o n  t o  $67 m i l l i o n .  T h e  s t a t e ' s  w as r a i s e d  fr o m  $72 
m i l l i o n  t o  $75 m i l l i o n .  L i m i t a t i o n s  h a v e  b e e n  p u t  o n  
r e im b u r s e m e n ts  f o r  t h e  s t a t e ' s  l i t i g a t i o n  c o s t s .  T h e y  c a n n o t  
e x c e e d  $1 m i l l i o n  p e r  m o n th . I n  t h e  MOA, t h e  $ 6 7  m i l l i o n  f o r  
t h e  U n i t e d  S t a t e s  a n d  t h e  $75 m i l l i o n  f o r  A la s k a  a p p l i e d  t o  
e x p e n s e s  b e f o r e  J a n u a r y  1 , 1 9 9 1 . I n  t h e  c o n s e n t  d e c r e e  i t  
a p p l i e s  t o  e x p e n s e s  b e f o r e  M a rc h  1 2 , 1 9 9 1 . T h e  c o n s e n t  d e c r e e  
w i l l  m o s t l i k e l y  b e  t h e  g o v e r n in g  d o c u m e n t. B o t h  l i m i t  t h e  
s t a t e ' s  r e im b u r s e m e n t  f o r  p o s t  M a rc h  1 2 t h  l i t i g a t i o n  e x p e n s e s  
t o  $1 m i l l i o n  p e r  m o n th .  T h e  MOA l i m i t s  t h e  t o t a l  
r e im b u r s e m e n ts  a f t e r  M a rc h  1 2 t h  t o  $40 m i l l i o n .  I n  t h e  new 
MOA, p r i o r i t y  i s  g i v e n  t o  r e im b u r s e m e n ts  a n d  t h e  g o v e r n m e n ts  
m ay g e t  t h e i r  m oney b a c k  s o o n e r .  I n  t h e  new MOA t h e  
g o v e r n m e n t  m u s t " e l e c t "  t o  b e  r e im b u r s e d .
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M s . F i n l e y  d is c u s s e d  t h e  d e f i n i t i o n  o f  a l lo w e d  e x p e n s e s  f o r  
r e im b u r s e m e n t s .  T h e  r e s p o n s e  a n d  c le a n  u p  c o s t s  in c u r r e d  
b e f o r e  1 9 9 1  h a v e  b e e n  d e le t e d  fr o m  a l lo w e d  e x p e n s e s .  Now t h a t  
E x x o n  h a s  s e t t l e d  t h i s  c h a n g e  i s  m o s t l i k e l y  i r r e l e v a n t .

T h e  d e f i n i t i o n  o f  n a t u r a l  r e s o u r c e  dam age r e c o v e r y  h a s  
c h a n g e d . T h is  i s  a  m a jo r  c h a n g e . I t  u s e d  t o  b e  t h a t  t h e  
n a t u r a l  r e s o u r c e  dam age r e c o v e r y  was j u s t  t h e  s e t t l e m e n t  m oney 
fr o m  E x x o n .  Now i t  c o v e r s  m oney r e c e iv e d  fr o m  " a n y o n e . "  T h is  
c o u ld  b e  a p r o b le m  f o r  A ly e s k a  and t h e  t r u s t  i s  p o t e n t i a l l y  
b i g g e r .  I t  a l s o  i n c l u d e s  r e c o v e r ie s  t h a t  a r e  n o t  u n d e r  t h e  
C le a n  W a te r  A c t .  T h i s  w o u ld  m ake t h e  d e d ic a t e d  fu n d s  p r o b le m  
i n  t h e  new MOA w o rs e  i n  h e r  o p i n i o n .



A n o t h e r  m a jo r  c h a n g e  i s  t h e  d e f i n i t i o n  o f  o i l  s p i l l  
l i t i g a t i o n .  I t  was l i t i g a t i o n  w i t h  E x x o n  b u t  now i t  i s  o i l  
s p i l l  l i t i g a t i o n  w i t h  e v e r y o n e .  T h e  m a in  e f f e c t  o f  t h i s  i s  i n  
c o n n e c t io n  w i t h  a t t o r n e y  f e e s .  I f  t h e  s t a t e  s h o u ld  b e  a w a rd e d  
a t t o r n e y  f e e s  f o r  o i l  s p i l l  l i t i g a t i o n  t h i s  w o u ld  g o  i n t o  t h e  
t r u s t .  S h e  a ssu m e s t h i s  c h a n g e  i s  i n t e n t i o n a l .

R e p r e s e n t a t iv e  G r u e n b e r g  h y p o t h e s iz e d  t h a t  i f  t h e r e  a r e  o ne 
h u n d r e d  l a w s u i t s  o u t  t h e r e  b y  t h i r d  p a r t i e s  m o s t w o u ld  b e  
s e t t l e d  o u t  o f  c o u r t  b u t  som e m ay n o t .  I f  t h e y  s h o u ld  go t o  
t r i a l  an d  a t t o r n e y  fe e s  a r e  a w a rd e d , t h a t  m o n e y w o u ld  g o  i n t o  
t h e  t r u s t ,  h o w e v e r , t h e  m oney s p e n t  f o r  t h e  a t t o r n e y s  came o u t  
o f  t h e  g e n e r a l  f u n d .

M s. F i n l e y  com m ented t h a t  t h e  m o n ie s  w o u ld  b e  c o n s id e r e d  
n a t u r a l  r e s o u r c e  dam age r e c o v e r ie s  a n d  w i l l  f l o w  b a c k  i n t o  t h e  
g e n e r a l  f u n d  t h r o u g h  t h e  t r u s t  a s  lo n g  a s  t h e y  do n o t  e x c e e d  
$1 m i l l i o n  p e r  m o n th  o r  $40 m i l l i o n  t o t a l  f o r  e x p e n s e s  
in c u r r e d  a f t e r  M a rc h  1 2 , 1 9 9 1 .

R e p r e s e n t a t iv e  G r u e n b e rg  a s k e d  M s . F i n l e y  t o  a ssu m e  t h e  
a t t o r n e y  f e e s  a r e  w i t h i n  l i m i t s  a n d  a s k e d  i f  t h e  g e n e r a l  fu n d  
w o u ld  b e  r e im b u r s e d ?

M s. F i n l e y  a n s w e re d  y e s  a n d  a d d e d  t h a t  i f  t h e  a t t o r n e y  f e e  
l i m i t s  w e re  e x c e e d e d  t h e n  t h e  g e n e r a l  fu n d  w o u ld  b e  
s u b s i d i z i n g  t h e  t r u s t .

R e p r e s e n t a t iv e  M a r t i n  c o m m e n te d  t h a t  t h e r e  w o u ld  seem  t o  b e  no 
e n d  t o  t h e  l a w s u i t s .

M s. F i n l e y  r e p l i e d  t h a t  t h e r e  s h o u ld  n o t  b e  a n y  m o re  c a s e s  d u e  
t o  t h e  s t a t u t e  o f  l i m i t a t i o n s .  T h e r e  c o u ld  c o n c e i v a b l y  be 
c a s e s  i n v o l v i n g  p o is o n e d  f i s h ,  d is a g r e e m e n t s  o n  how  t h e  m oney 
i s  s p e n t  o r  o n  u n d is c o v e r e d  d a m a g e s .

M s. F i n l e y  n o te d  a n o t h e r  c h a n g e  i n  MOA. T h e  p u b l i c  i n t e r e s t  
g r o u p  i s  now m a n d a to r y .  T h e  MOA p r o v id e s  t h a t  t h e  tw o  
g o v e r n m e n ts  c o o p e r a te  i n  t h e  l i t i g a t i o n  s t r a t e g y .  T h e r e  i s  a 
new p r o v i s i o n  c o n c e r n in g  r e s e r v a t i o n  o f  r i g h t s  w h ic h  a l l o w s  
e a c h  g o v e r n m e n t t o  a s s e r t  a c la i m  a g a i n s t  e a c h  o t h e r  i n  o r d e r  
t o  o b t a i n  a n  a l l o c a t i o n  o f  l i a b i l i t y .  T h is  m ay h a v e  b e e n  
in c lu d e d  t o  s e t t l e  who w as l i a b l e  f o r  w h a t .  T h e  p r o v i s i o n  
c o n c e r n in g  t h e  i n v a l i d i t y  o f  t h e  MOA h a s  b e e n  d r o p p e d . T h e 
o l d  MOA w o u ld  h a v e  b e e n  i n  e f f e c t  f o r  s i x t e e n  y e a r s ,  t h e  new 
MOA h a s  n o  t e r m i n a t i o n  d a t e .

R e p r e s e n t a t iv e  D a v id s o n  a s k e d  M s . F i n l e y  i f  t h i s  a g r e e m e n t 
w o u ld  t e n d  t o  e n h a n c e  o r  a s s i s t  t h e  t h i r d  p a r t y  c la i m a n t s .

M s. F i n l e y  b e l i e v e s  t h e i r  f a t e  i s  s i m i l a r  i n  b o t h  c a s e s ,  
h o w e v e r  t h e  s id e  a g r e e m e n ts  t o  s h a r e  i n f o r m a t i o n  e n h a n c e  t h e i r  
p o s i t i o n .  T h e y  m u s t a g r e e  n o t  t o  s u e  t h e  s t a t e  i n  o r d e r  t o  
g e t  t h i s  i n f o r m a t i o n .



R e p r e s e n t a t iv e  G a i l  P h i l l i p s  a s k e d  a b o u t  la n g u a g e  o n  p a g e  
t w e n t y ,  p a r a g r a p h  t h i r t e e n  o f  t h e  new MOA r e g a r d in g  
t e r m i n a t i o n .  When t h e  d u t i e s  o f  t h e  t r u s t  a r e  c o m p le te d ,  w i l l  
t h i s  t e r m i n a t e ?  S h e  a ls o  a s k e d  i f  t h e  MOA c a n  b e  c h a n g e d ?

M s . F i n l e y  a ssu m e s t h a t  t e r m i n a t i o n  w i l l  o c c u r  w hen t h e  m o n ie s  
a r e  g o n e . T h e  MOA i s  a c o u r t  o r d e r  a n d  a n  a g r e e m e n t and  ca n  
b e  a m e n d e d .

R e p r e s e n t a t iv e  G r u e n b e r g  b r o u g h t  u p  t h e  c o n s t i t u t i o n a l i t y  o f  
t h e  b o a r d  o f  t r u s t e e s  b e in g  s e t  u p  u n d e r  c o u r t  d e c r e e  w i t h o u t  
l e g i s l a t i v e  in v o lv e m e n t .  He f e e l s  t h i s  c o u ld  b e  a ru n a w a y  
s i t u a t i o n  w h e re  m oney i s  s p e n t  f o r  an  i n d e f i n i t e  t i m e .  He 
a s k e d  i f  t h i s  i s  c o n s t i t u t i o n a l .

M s . F i n l e y  f e e l s  t h e  c o n s t i t u t i o n a l  p r o b le m  a r i s e s  b y  v i r t u e  
o f  s t a t e  m o n e y b e in g  s p e n t  w i t h o u t  a p p r o p r i a t i o n .

R e p r e s e n t a t iv e  G r u e n b e r g  a s k e d  w h a t  c o u ld  b e  d o n e  t o  c o r r e c t  
t h i s .

M s . F i n l e y  f e e l s  t h e  l e g i s l a t u r e  m u s t a p p r o p r ia t e  m oney e a c h  
y e a r  f r o m  t h e  t r u s t  t o  t h e  p u r p o s e s  t h a t  t h e  t r u s t e e s  h a v e  
d e t e r m in e d .  T h e  t r u s t e e s  s h o u ld  b e  r e q u ir e d  t o  r e p o r t  o n  w h a t 
t h e y  i n t e n d  t o  do w i t h  m oney e a c h  y e a r .  I n t e r e s t  m ay e v e n  
h a v e  t o  b e  a p p r o p r ia t e d .

R e p r e s e n t a t iv e  G r u e n b e rg  s u g g e s te d  l e g i s l a t i o n  p r o h i b i t i n g  t h e  
s p e n d in g  o f  t h i s  m oney u n le s s  t h e  l e g i s l a t u r e  h a s  a p p r o p r ia t e d  
t h e  e x p e n d i t u r e .  T h is  c o u ld  b in d  t h e  e x e c u t iv e  b r a n c h .

M s . F i n l e y  w i l l  r e s e a r c h  t h e  m a t t e r  a n d  r e p l y  i n  w r i t i n g .
S h e  n o t e s  t h a t  t h i s  r a i s e s  t h e  q u e s t io n  o n  how t h e  l e g i s l a t u r e  
c a n  i n f l u e n c e  t h e  a c t i v i t i e s  o f  t h e  t r u s t e e s .  T h e t r u s t e e s  
a r e  s t a t e  o f f i c i a l s  and t h e i r  o f f i c e s  and  p o w e rs  h a v e  b e e n  
c r e a t e d  b y  t h e  l e g i s l a t u r e .

R e p r e s e n t a t iv e  M a r t i n  p r e s e n t e d  a r e s o l u t i o n  a p p r o v in g  t h e  New 
S e t t l e m e n t  ( a t t a c h m e n t  # 1 0 ) .

R e p r e s e n t a t i v e  G a i l  P h i l l i p s  a s k e d  i f  t h e r e  i s  a n y t h in g  i n  t h e  
c o n s t i t u t i o n  o r  t r u s t  a g r e e m e n t t h a t  p r e v e n t s  t h e  l e g i s l a t u r e  
fr o m  r e c e i v i n g  m oney fr o m  t r u s t  a n d  a p p r o p r i a t i n g  i t  y e a r l y .

M s . F i n l e y  d o e s  n o t  s e e  a p r o b le m  w i t h  t h e  c o n s t i t u t i o n  o r  
w i t h  f e d e r a l  la w .

R e p r e s e n t a t iv e  G r u e n b e r g  c o n c lu d e d  w i t h  a d is c u s s io n  o f  t h e  
g o a ls  a n d  o b j e c t i v e s  o f  t h e  s u b c o m m itte e .  He p r o p o s e d  t h a t  
a n o t h e r  m e e t in g  b e  p la n n e d  i n  m id  N o ve m b e r t o  lo o k  a t  
R e p r e s e n t a t iv e  M a r t i n ' s  r e s o l u t i o n ,  r e v ie w  t h e  a n s w e rs  t o  t h e  
l e g a l  q u e s t io n s  fr o m  t h e  a t t o r n e y  g e n e r a l  a n d  M s. F i n l e y ,  t o  
l o o k  a t  p o t e n t i a l  l e g i s l a t i o n  t h a t  w o u ld  r e q u i r e  t h e  
l e g i s l a t u r e  t o  a p p r o v e  a p p r o p r i a t i o n s ,  t o  lo o k  a t  t h e  g e n e r a l



w o r k in g s  o f  t h e  t r u s t e e s  a n d  i t s  in v o lv e m e n t  w i t h  t h e  
l e g i s l a t u r e  a n d  t o  d is c u s s  HB 1 4 4 . I t  i s  h i s  i n t e n t i o n  t o
f o r m u l a t e  a w r i t t e n  r e p o r t  t o  b e  g i v e n  t o  t h e  H o u s e  J u d i c i a r y
C o m m itte e  a n d  t h e  e n t i r e  l e g i s l a t u r e .

T h e  s u b c o m m itte e  m em bers a g r e e d .

R e p r e s e n t a t iv e  G r u e n b e r g  s u g g e s te d  t h a t  a l l  m em b ers o f  t h e  
H o u se  J u d i c i a r y  C o m m itte e  b e  g iv e n  t h e  h a n d o u t s  fr o m  t o d a y 's  
m e e t in g  a n d  b e  i n v i t e d  t o  p a r t i c i p a t e  i n  t h e  n e x t  m e e t in g .

TAPE JUD SETTLEM ENT SUBCOMMITTEE, 9 1 - 2 ,  S ID E  B

N um ber 000

R e p r e s e n t a t iv e  G r u e n b e r g  i n v i t e d  a l l  m em bers o f  t h e  
l e g i s l a t u r e  t o  p a r t i c i p a t e  i n  c r a f t i n g  t h e  p r o p o s e d
l e g i s l a t i o n  a n d  a d jo u r n e d  t h e  m e e t in g  a t  1 2 :2 3  p .m .
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J o h a n n a  M u n so n  
S t a f f  t o  S e n a t o r  M e n a rd  
A la s k a  L e g i s l a t u r e  
P .O . B o x V
J u n e a u , A la s k a  9 9 8 1 1  
P h o n e : 4 6 5 -2 6 7 9

T a p e  1 , S id e  A 
000

C h a ir m a n  G r u e n b e r g  c a l l e d  t h e  m e e t in g  t o  o r d e r  a t  1 :1 5  p .m . i n  t h e  
f i r s t  f l o o r  L e g i s l a t i v e  I n f o r m a t i o n  O f f i c e  C o n fe r e n c e  Room i n  
A n c h o r a g e .

T h e  C h a ir m a n  s t a t e d  t h a t  t h e y  w o u ld  h e a r  a r e p o r t  b y  M r .  J a y  N e ls o n  
o f  t h e  H o u s e  R e s o u r c e s  C o m m itte e  o n  t h e  S p i l l  S e t t l e m e n t  T r u s t e e s '  
a c t i v i t i e s  o f  t h e  l a s t  w e e k . I n  a d d i t i o n ,  t h e  c o m m it te e  w o u ld  go 
t h r o u g h  t h e  p a c k e t  o f  b i l l s  a n d  r e s o l u t i o n s  a n d  d is c u s s  t h e i r  fo r m  
a n d  c o n t e n t .  He s a id  i t  i s  h i s  i n t e n t  t o  h a v e  a f i n a l  s u b c o m m itte e  
m e e t in g  w hen we h a v e  a q u o ru m  o f  t h e  s u b c o m m it te e ,  p r o b a b ly  t h e  
f i r s t  o r  s e c o n d  d a y  o f  t h e  l e g i s l a t i v e  s e s s io n ,  t o  a p p r o v e  t h e  
f i n a l  p a c k e t  o f  b i l l s  a n d  a r e p o r t  o f  t h e  s u b c o m m itte e  t h a t  w o u ld  
c o v e r  b i l l s  t h a t  a r e  e ls e w h e r e  i n  t h e  l e g i s l a t i v e  p r o c e s s .

T h e  C h a ir m a n  t h e n  g a v e  a  b r i e f  s y n o p s is  o f  t h e  c o n g r e s s io n a l  
s u b c o m m itte e  h e a r i n g .  He s a id  i t  w as a t a s k  f o r c e  o r  a 
s u b c o m m itte e  o f  t h e  H o u s e  B u d g e t C o m m itt e e ,  c h a ir e d  b y  C o n g re s s m a n  
F r a n k  G u a r i n i .  I t  c o n c e r n e d  t h e  t a x  d e d u c t i b i l i t y  o f  t h e  o i l  s p i l l  
s e t t l e m e n t .  A s s i s t a n t  A t t o r n e y  G e n e r a l  B a r r y  H a rtm a n  fr o m  t h e  
J u s t i c e  D e p a r tm e n t  t e s t i f i e d ,  a s  d i d  A l a s k a 's  A t t o r n e y  G e n e r a l ,  
C h a r l i e  C o le ,  R e p . M a x G r u e n b e r g , a n d  a p a n e l  o f  p e o p le  fr o m  t h e  
r e s o u r c e s  a n d  e n v ir o n m e n t a l  c o m m u n ity .

T h e  C h a ir m a n  s t a t e d  t h a t  C o n g re s s m a n  G u a r i n i  in t r o d u c e d  l e g i s l a t i o n  
t o  p r o h i b i t  E x x o n  a n d  a l l  o t h e r  o i l  s p i l l e r s  fr o m  d e d u c t in g  t h e  
c o s t s  o f  o u t - o f - c o u r t  s e t t l e m e n t s  f r o m  t h e i r  f e d e r a l  t a x e s .  T h a t  
b i l l  i s  p r e s e n t l y  i n  t h e  C o n g r e s s io n a l  W ays a n d  M eans C o m m itte e . 
T h e  C h a ir m a n  n o te d  t h a t  c o p ie s  o f  h i s  W a s h in g to n  D .C . com m ents a r e  
in c l u d e d  i n  t h e  m e m b e rs ' p a c k e t s .  He a s k e d  i f  m em bers h a d  a n y  
q u e s t io n s .

R e p . T e r r y  M a r t i n  a s k e d  i f  a n y o n e  h a d  e v e r  b r o u g h t  u p  t h e  q u e s t io n  
o f  w h a t i s  d e d u c t i b l e  a n d  n o t  d e d u c t i b l e .  He s a i d  i t  seem ed t o  
h im  t h a t  we w e re  t r y i n g  t o  c h a n g e  t h e  la w  a f t e r  t h e  f a c t .

T h e  C h a ir m a n  r e q u e s t e d  t h a t  q u e s t io n  b e  d i r e c t e d  t o  M r . C h e n o w e th . 
He r e s t a t e d  t h e  q u e s t i o n : I f  we p a s s  HB 287 o r  s o m e th in g  s i m i l a r
t h a t  d i s a l l o w s  t h e  t a x  d e d u c t i b i l i t y  f o r  t h e  c l e a r  u p  c o s t s  and t h e  
s e t t l e m e n t  c o s t ,  i s  t h a t  an  u n c o n s t i t u t i o n a l  e x  p o s t  f a c t o  la w ?

P h o n e :  4 6 5 - 2 4 5 0
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M r. C h e n o w e th  d i d  n o t  h a v e  a n  a n s w e r  o f f  t h e  t o p  o f  h i s  h e a d . He 
s a i d  e x  p o s t  f a c t o  t y p i c a l l y  a p p l i e s  t o  a  c r i m i n a l  p r o c e e d in g .  He 
s a i d  t h e  l e g i s l a t u r e  h a s  l a t i t u d e  t o  m ake c h a n g e s  i n  t a x  la w s  a f t e r  
t h e  f a c t  f o r  a r e a s o n a b le  p e r io d  —  n o t  a n u m b e r o f  y e a r s ,  b u t  
c e r t a i n l y  w i t h i n  a  c a le n d a r  y e a r .

T h e  C h a ir m a n  a s k e d  M r .  C h e n o w e th  t o  p r o v id e  t h e  s u b c o m m itte e  and 
t h e  f u l l  H o u s e  J u d i c i a r y  C o m m itte e  a s h o r t  w r i t t e n  o p i n i o n  on 
w h e t h e r  t h a t  i s  i n  f a c t  e x  p o s t  f a c t o  o r  d e n i a l  o r  d u e  p r o c e s s .

T h e  C h a ir m a n  t h e n  w e lc o m e d  M r . J a y  N e ls o n ,  l e g i s l a t i v e  s t a f f  t o  
R e p . C l i f f  D a v id s o n ,  C h a ir m a n  o f  t h e  H o u s e  R e s o u r c e s  C o m m itte e .

M r . N e ls o n  s a i d  h e  a t t e n d e d  t h e  E x x o n  V a ld e z  O i l  S p i l l  S e t t le m e n t  
T r u s t e e  C o u n c i l  m e e t in g  l a s t  T h u r s d a y  e v e n in g  o n  b e h a l f  o f  R e p . 
D a v id s o n .  He t h e n  p r o c e e d e d  t o  s u m m a r iz e  w h a t  w e n t  o n  i n  t h a t  
m e e t in g .  He s a i d  t h e  m e e t in g  l a s t e d  a b o u t  tw o  h o u r s .  S t a t e  o f  
A la s k a  t ? :u s t e e s  a r e  t h e  C o m m is s io n e r s  o f  F i s h  a n d  Game a n d  N a t u r a l  
R e s o u r c e s  a n d  t h e  A t t o r n e y  G e n e r a l .  F e d e r a l  g o v e r n m e n t  t r u s t e e  
in c l u d e d  C u r t  M c V e e , a  S p e c i a l  A s s i s t a n t  t o  t h e  S e c r e t a r y  f o r  t h e  
D e p a r tm e n t  o f  I n t e r i o r ,  S t e v e  P e n o y e r ,  w i t h  NOAA, a n d  M ic h a e l  
B a r t o n ,  a  r e g i o n a l  f o r e s t e r  f o r  t h e  D e p a r tm e n t  o f  A g r i c u l t u r e .  M r. 
B a r t o n 's  d e s ig n e e  a t t e n d e d  i n  h i s  p la c e .

T h i s  w as t h e  f i r s t  t i m e  t h e  T r u s t e e  C o u n c i l  m e t  t o g e t h e r  a s  a 
g r o u p ,  s o  t h e y  h a d  t o  c r e a t e  t h e  o r g a n i z a t i o n ;  s o  t h e y  s o r t  o f  
a d o p te d  t h e m s e lv e s  i n t o  e x i s t e n c e .  T h e  c o u n c i l  i s  a g r o u p  t h a t  i s  
b e lo w  t h e  t r u s t e e s  w h ic h  w e re  s e t  u p  u n d e r  t h e  C le a n  W a te r  A c t  
(C W A ). T h e  t r u s t e e s  a r e  t h e  same t h r e e  s t a t e  r e p r e s e n t a t i v e s  and 
t h e  t h r e e  s e c r e t a r i e s  o f  t h e  d e p a r tm e n ts  o n  t h e  f e d e r a l  s id e s  
S e c r e t a r y  o f  t h e  D e p a r tm e n t  o f  C om m erce, D e p a r tm e n t  o f  I n t e r i o r ,  
a n d  D e p a r tm e n t  o f  A g r i c u l t u r e .  A s f a r  a s  h e  k n o w s t h e  t r u s t e e s  
h a v e  n e v e r  m e t ;  b u t  t h e  T r u s t e e  C o u n c i l  w i l l  p r o b a b ly  b e  h a n d l in g  
m o s t  o f  t h e  i s s u e s  r e l a t e d  t o  t h e  E x x o n  V a ld e z  s e t t l e m e n t .

M r .  N e ls o n  r e f e r r e d  t o  a  h a n d o u t  t h e  m em bers h a d  t h a t  show s an 
o r g a n i z a t i o n a l  c h a r t .  He s a i d  t h i s  c h a r t  w as p r e s e n t e d  b y  t b e  
f e d e r a l  t r u s t e e s .  He s a i d  t h e  s t a t e  t r u s t e e s  s a i d  t h e y  h a d  n o t  
s e e n  t h e  c h a r t  u n t i l  a b o u t  30  m in u t e s  b e f o r e  t h e  m e e t in g .

T h e  C h a ir m a n  n o t e d  t h a t  R e p . D a v id s o n  a n d  K u b in a  d i d  n o t  h a v e  t h i s .  
He a s k e d  M a r k  H a n d le y  t o  m ake s u r e  t h a t  m a t e r i a l  w as f a x e d  t o  th e m  
im m e d i a t e ly .

T h e  C h a ir m a n  s a i d  w h a t  M r .  N e ls o n  i s  r e f e r r i n g  t o  i s  c o n t a in e d  i n  
a p a c k e t  o f  m a t e r i a l  t h a t  w e re  g iv e n  o u t  a t  t h e  T r u s t e e  C o u n c i l  
m e e t in g  l a s t  w e e k . ( A t t a c h e d  t o  m i n u t e s ) .

C o n t i n u i n g ,  M r . N e ls o n  s a i d  t h e  T r u s t e e s  e s s e n t i a l l y  a d o p te d  t h a t  
( o r g a n i z a t i o n a l  c h a r t )  a s  t h e i r  g u i d i n g  o r g a n i z a t i o n  o v e r  t h e  

T r u s t e e  C o u n c i l .  T h e y  t h e n  v o t e d  t h e  T r u s t e e  C o u n c i l  i n t o  
e x i s t e n c e .  T h e  T r u s t e e  C o u n c i l  i n c l u d e s  t h e  sam e t h r e e  s t a t e
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r e p r e s e n t a t i v e s  who a r e  T r u s t e e s ,  b u t  t h r e e  d e s ig n e e s  o f  t h e  
f e d e r a l  T r u s t e e s .

M r . N e ls o n  r e p o r t e d  t h a t  t h e  s i x  t r u s t e e s  d is c u s s e d  s e t t i n g  u p  t h e  
n e x t  l a y e r  o f  o r g a n i z a t i o n .  He s a id  t h e y  u n d e r s t a n d  t h a t  t h e r e ' s  
n o t  a  l i k e l i h o o d  t h a t  t h e y ' l l  h a v e  t h e  t i m e  t o  d e a l  w i t h  t h e  E x x o n  
V a ld e z  f u n d in g ,  s o  t h e y  n e e d e d  som e o r g a n i z a t i o n  t o  a c t u a l l y  d e a l  
w i t h  t h e  d a y - t o - d a y  m a n a g e m e n t o f  t h e  E x x o n  V a ld e z  f u n d s .  S o , t h e y  
e s t a b l i s h e d  w h a t  i s  sh ow n o n  t h i s  s h e e t  a s  t h e  R e s o u r c e  R e s t o r a t i o n  
C o o r d i n a t io n  G ro u p  (RRCG) . A l l  t h i s  w a s d o n e  w i t h  v e r y  l i t t l e  
d i s c u s s i o n .  T h e r e  was p r e t t y  m uch c o n s e n s u s .

M r . N e ls o n  s a i d  t h e  m a in  d is c u s s io n  a b o u t  t h e  R e s o u r c e  R e s t o r a t i o n  
G ro u p  w as w h e th e r  o r  n o t  t h e y  s h o u ld  h a v e  a  d e s ig n e e  o n  t h i s  g r o u p . 
T h e y  e v e n t u a l l y  d e c id e d  t h e y  w o u ld  h a v e  a  d e s ig n e e ;  a n d  w h e th e r  o r  
n o t  t h e  d e s ig n e e s  t h e y  w o u ld  e a c h  h a v e  w o u ld  b e  o n e  i n d i v i d u a l  o r  
s e v e r a l  i n d i v i d u a l s  who w o u ld  r o t a t e  a c c o r d in g  t o  d i f f e r e n t  is s u e s .  
He s a i d  h e  w as n o t  s u r e  t h e y  r e s o lv e d  t h a t  i s s u e ,  b u t  h e  t h o u g h t  
t h e  g e n e r a l  f e e l i n g  w as t h a t  e a c h  o f  th e m  w o u ld  a p p o i n t  o n e  p r im a r y  
p e r s o n .  He s a i d  t h e  RRCG w i l l  a l s o  h a v e  som e s o r t  o f  a n  e x e c u t iv e  
d i r e c t o r  who w i l l  o v e r s e e  d a y - t o - d a y  o p e r a t i o n s .  I t  i s  n o t  c l e a r  
a t  t h i s  p o i n t  w h e th e r  o r  n o t  t h e y  w i l l  b e  p h y s i c a l l y  lo c a t e d  i n  o n e  
l o c a t i o n .  T h e  f e d e r a l  s id e  f a v o r e d  one l o c a t i o n  f o r  a l l ,  b u t  t h e  
s t a t e  p e o p le  p r e f e r r e d  t o  w o rk  o u t  o f  t h e i r  own o f f i c e s  a n d  m e e t 
fr o m  t im e  t o  t i m e .

I n i t i a l l y  t h e y  d e c id e d  t h e  g r o u p  w o u ld  b e  b a s e d  i n  J u n e a u .  T h e  
p r im a r y  p u b l i c  com m ent d u r in g  t h i s  m e e t in g  w as t h a t  p e o p le  f e l t  
t h a t  J u n e a u  w as n o t  an  a p p r o p r i a t e  s i t e  f o r  t h i s  g r o u p  —  t h a t  i t  
s h o u ld  b e  lo c a t e d  c l o s e r  t o  t h e  a f f e c t e d  a r e a .  M o s t  p e o p le  w e re  
s a y in g  t h a t  A n c h o r a g e  w o u ld  b e  m o s t  t h e  a p p r o p r i a t e  p l a c e .  C h a r l i e  
C o le ,  t h e  c h a ir m a n  o f  t h e  t r u s t e e  c o u n c i l ,  s a i d  t h a t  J u n e a u  w as a 
t e m p o r a r y  l o c a t i o n ,  a n d  w o u ld  n o t  n e c r « ? s a r i ly  b e  t h e  p e r m a n e n t 
l o c a t i o n .  I t  was t o  b e  a s u b j e c t  o f  l a t e r  d i s c u s s i o n s .

M r. N e ls o n  s a i d  t h e  c o u n c i l  a ls o  d is c u s s e d  p u b l i c  p a r t i c i p a t i o n  and  
who t o  g i v e  t h e  a u t h o r i t y  t o  s e t  i t  u p . T h e y  d i d n ' t  r e a l l y  w a n t 
t o  g e t  i n t o  p u b l i c  p a r t i c i p a t i o n  t h e m s e lv e s ,  s o  t h e y  a s k e d  C u r t  
M c V e e , t h e  D e p a r tm e n t  o f  I n t e r i o r  r e p r e s e n t a t i v e ,  a n d  J o h n  S a n d o r , 
t h e  C o m m is s io n e r  o f  t h e  A la s k a  D e p a r tm e n t  o f  E n v ir o n m e n t a l  
C o n s e r v a t io n  (DEC) t o  h a v e  som eb od y d e s ig n a t e d  f r o m  e a c h  o f  t h e i r  
g r o u p s  t o  l o o k  i n t o  how  t o  s e t  u p  a  p u b l i c  p a r t i c i p a t i o n  p r o c e s s .  
T h e y  w a n te d  t o  h a v e  som e i n i t i a l  m e e t in g s  i n  m id  t o  e a r l y  J a n u a r y  
f o r  t h e  p u b l i c .

M r. N e ls o n  s a i d  t h e  m em bers o f  t h e  R e s o u r c e  R e s t o r a t i o n  g r o u p  w o u ld  
b e  a p p o in t e d  b y  D e ce m b e r 1 3 . T h e  n e x t  t r u s t e e  c o u n c i l  m e e t in g  w i l l  
b e o n  D e ce m b e r 1 9 , 6 :3 0  p .m . i n  A n c h o r a g e .

M r. N e ls o n  s a i d  p u b l i c  com m ent w as p r e t t y  i n f o r m a l .  A t  d i f f e r e n t  
p o i n t s  t h e y  a l lo w e d  t h e  a u d ie n c e  —  fr o m  80 t o  1 0 0  p e o p le  —  t o  
com m ent p r e t t y  m uch a s  t h e y  w is h e d .  M o s t  o f  t h e  c o m m e n ts  r e l a t e d
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t o  w h e t h e r  t h e  g r o u p  w o u ld  b e  l o c a t e d ,  w i t h  m o s t p e o p le  p r e f e r r i n g  
A n c h o r a g e . T h e  o t h e r  co m m e n ts  w e r e  s o r t  o f  s u p p o r t i v e  o f  t h e  g ro u p  
g e t t i n g  m o v in g  t o  t r y  t o  s p e n d  som e m o n e y a n d  d o  some t h i n g s  t h a t  
n e e d e d  t o  b e  d o n e . T h e r e  w e r e  v e r y  fe w  s p e c i f i c  re c o m m e n d a tio n s  
o f f e r e d .

T h a t  c o n c lu d e d  M r . N e l s o n 's  i n i t i a l  r e p o r t .

T h e  C h a ir m a n  w e lc o m e d  R e p . M a r k  H a n le y ,  a m em ber o f  t h e  H o u se  
J u d i c i a r y  C o m m itte e .

R e p . M a r t i n  c o m m en ted  t h a t  h e  f e l t  t h e  p u b l i c  w a s a l i t t l e  b i t  
i m p a t i e n t  i n  d e m a n d in g  a n s w e r s  b e f o r e  t h e  c o m m it te e  h a d  e v e n  
s t a r t e d .  He a s k e d  i f  a n y o n e  cam e u p  w i t h  s u g g e s t io n s  a s  t o  how  t h e  
m o n e y wa h a v e  a lr e a d y  r e c e iv e d  s h o u ld  b e  s p e n t .

M r . N e ls o n  r e p l i e d  t h a t  t h e r e  w e r e  n o  s p e c i f i c s  d is c u s s e d .  He e a id  
t h e  n e w s p a p e r  a c c o u n t ,  i n  h i s  o p i n i o n ,  w as f a i r ,  b u t  a b i t  "m o re  
t e s t y "  t h a n  w h a t  a c t u a l l y  o c c u r r e d .  He s a id  p e o p le  w a n te d  t o  g e t  
som e c o m m e n ts  i n ,  b u t  h e  d i d n ' t  f e e l  t h a t  p e o p le  f e l t  t h e r e  w e re  
a n y  m a jo r  p r o b le m s .  T h e i r  i n t e r e s t  w as t h a t  t h e  p r o c e s s  s t a r t  - «  
n o t  t h a t  t h e y  h a d  a n y  s p e c i f i c  s u g g e s t io n s .

R e p . M a r t i n  s u g g e s te d  t h a t  we o f f e r  p e o p le  a n  o p e n  d o o r  t o  b e g in  
m a k in g  s u g g e s t i o n s .  R e p . G r u e n b e r g  a g r e e d  a n d  h e  w o u ld  l i k e  t o  
m ake t h a t  o f f i c i a l :  A n y b o d y  who h a s  a n y  s u g g e s t io n s  o n  t h e  s u b j e c t
o f  t h e  s e t t l e m e n t  o r  t h e  im p le m e n t a t io n  o f  t h e  s e t t l e m e n t  m ay b r i n g  
th e m  b e f o r e  t h e  s u b c o m m it te e .  He s a i d  i t  w as h i s  i n t e n t  t o  h a v e  
o n e  m o re  m e e t in g  o f  t h e  s u b c o m m it te e ,  a t  w h ic h  t h e y  w i l l  f i n a l i z e  
t h e i r  r e p o r t  a n d  d e a l  w i t h  t h e  p a c k e t  o f  l e g i s l a t i o n .

M a r k  H a n d le y ,  s t e i f f  t o  t h e  C h a ir m a n , s a i d  t h e y  s e n t  o u t  a  memo l a s t  
m o n th  t o  a l l  l e g i s l a t o r s  s o l i c i t i n g  a n y  s e t t l e m e n t - r e l a t e d  
l e g i s l a t i o n  t h e y  h a d .  T h e  o n l y  r e s p o n s e  r e c e iv e d  w as fr o m  S e n a t o r  
M e n a r d 's  o f f i c e ,  a n d  h i s  s t a f f  i s  h e r e  t o  d is c u s s  t h e i r  
l e g i s l a t i o n .

T h e  C h a ir m a n  r e q u e s t e d  t h a t  s t a f f  d o  a  p r e s s  s t a t e m e n t  r e q u e s t in g  
t h a t  t h e  i n f o r m a t i o n  b e  t r a n s m i t t e d  t o  t h e  s u b c o m m itte e .

M r .  N e ls o n  c a l l e d  a t t e n t i o n  t o  a  l e t t e r  fr o m  R e p . D a v id s o n  i n  t h e  
p a c k e t .  T h e  l e t t e r  i s  t o  t h e  t h r e e  s t a t e  c o m m is s io n e r s  an d  
r e q u e s t s  t h a t  t h e y  c o n s id e r  f a i r l y  a g g r e s s iv e  p u b l i c  in v o lv e m e n t  
i n  t h e  r e s t o r a t i o n  p r o c e s s .  T h e  p u b l i c  p a r t i c i p a t i o n  a s p e c t s  o f  
t h e  r e s t o r a t i o n  a r e  s t i l l  b e in g  d is c u s s e d  b y  t h e  t r u s t e e s .

T h e  C h a ir m a n  a s k e d  M r .  N e ls o n  t o  p r o v id e  t h e  s u b c o m m itte e  w i t h  a 
c o p y  o f  t h e  t r u s t e e  c o u n c i l ' s  r e s p o n s e  t o  R e p . D a v id s o n 's  l e t t e r ,  
a n d  ' I s o  a  c o p y  o f  R e p . D a v id s o n 's  l e t t e r .

P r o p o s e d  L e g i s l a t i o n
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T h e  n e x t  p a r t  o f  t h e  m e e t in g  was t o  d is c u s s  p o t e n t i a l  l e g i s l a t i o n .  
T h e  p a c k e t s  c o n t a i n  d r a f t s  o f  a n u m b e r o f  b i l l s .

M a rk  H a n d le y  r e p o r t e d  t h a t  R e p . G r u e n b e r g  r e q u e s t e d  t h a t  
l e g i s l a t i o n  f o r  a b o u t  n in e  d i f f e r e n t  is s u e s  b e  d r a f t e d .  He s a i d  
some o f  th e m  p r o b a b ly  c a n  b e  m e rg e d , b u t  t h e y  o r d e r e d  th e m  a s  
i n d i v i d u a l  b i l l s  s o  t h e y  c a n  d e a l  w i t h  t h e  i s s u e s  o n e  a t  a t i m e .  
T h e  f i r s t  tw o  b i l l s  d e a l  w i t h  f u t u r e  - s e t t l e m e n t s  i n  t h e  
s u n s h i n e , "  t r y i n g  t o  m ake s u r e  t h e  l e g i s l a t u r e  a n d  t h e  p u b l i c  g e t  
i n p u t .

D r a f t  #1

M r . H a n d le y  s a i d  t h e  f i r s t  d r a f t  p r o h i b i t s  o u t - o f - c o u r t  s t a t e m e n t  
o f  p u b l i c  i n t e r e s t  l i t i g a t i o n .  P a g e  2 ,  l i n e s  22 -  27 d e f i n e s  
p u b l i c  i n t e r e s t  l i t i g a t i o n  u n d e r  t h i s  b i l l .  P u b l i c  i n t e r e s t  
l i t i g a t i o n ,  w h e re  t h e  v a lu e  i s  o v e r  $10 m i l l i o n ,  u n d e r  t h i s  b i l l  
w o u ld  n o t  b e  a b le  t o  b e  s e t t l e d  o u t  o f  c o u r t  w i t h o u t  c o u r t  
a p p r o v a l .  C o u r t  a p p r o v a l  i s  c o n d i t io n e d  o n  a h e a r i n g ,  w h ic h  i s  t o  
b e  o p e n e d  a n d  n o t i c e d  t o  t h e  p u b l i c .  T h e  c o u r t  m u s t m ake a f i n d i n g  
b a s e d  o n  t h a t  r e c o r d  —  t h a t  t h e  s e t t l e m e n t  i s  i n  t h e  p u b l i c  
i n t e r e s t .

R e p . M a r t i n  q u e s t io n e d  w h e th e r  t h e  l e g i s l a t i o n  w as r e t r o a c t i v e .  
M r . H a n d le y  r e p l i e d  t h a t  i t  d o e s  n o t  h a v e  a r e t r o a c t i v e  e f f e c t ?  
h o w e v e r , som e o f  t h e  o u t s t a n d in g  l i t i g a t i o n  h a s  n o t  b e e n  s e t t l e d .  
T h e  w ay i t  i s  d r a f t e d ,  i t  w o u ld  n o t  b r i n g  c a s e s  l i k e  t h e  A m a ra d a  
H e ss  c a s e  i n t o  i t .  One o f  t h e  q u e s t io n s  t o  b e  c o n s id e r e d  i s  
w h e th e r  t o  b r o a d e n  t h e  d e f i n i t i o n  o f  ' p u b l i c  i n t e r e s t  l i t i g a t i o n . '  
I t  w o u ld  d e a l  m o s t l y  w i t h  s i t u a t i o n s  l i k e  t h e  E x x o n  V a ld e z  w h e re  
t h e r e  w as dam age t o  a n a t u r a l  r e s o u r c e s .  I t  w o u ld  n o t  a p p l y  t o  
p e o p le  w ho h a v e  a lr e a d y  s e t t l e d ;  h o w e v e r , i f  t h e r e  w as a  s e t t l e m e n t  
a f t e r  t h e  e f f e c t i v e  d a t e ,  i t  w o u ld  come u n d e r  t h e  sw eep  o f  t h i s  
b i l l .  T h e  d e f i n i t i o n  o f  p u b l i c  i n t e r e s t  l i t i g a t i o n  i s  n a r r o w  
e n o u g h , s o  t h a t  i t  w o u ld  o n l y  in c l u d e  d am ages t o  n a t u r a l  r e s o u r c e s .  
He s a i d  h e  i s  n o t  a w a re  o f  a n y  c a s e s  r i g h t  now  t h a t  a r e  
o u t s t a n d i n g .  >

R e p . H a n le y  a s k e d  why we w a n te d  j u d i c i a l  a p p r o v a l .  He s a i d  t h e  
c o u r t  s y s te m  d o e s  n o t  n e c e s s a r i l y  l o o k  o u t  f o r  t h e  p u b l i c  i n t e r e s t .  
I f  we w a n t  a  p u b l i c  p r o c e s s ,  i t  seem s l i k e  we c o u ld  d o  t h a t  w i t h o u t  
r e q u i r i n g  c o u r t  a p p r o v a l .  I s  t h e  o n l y  r e a s o n  f o r  j u d i c i a l  a p p r o v a l  
t o  g u a r a n t e e  a  p u b l i c  p r o c e s s ?

M r . H a n d le y  r e p l i e d  t h a t  we b a s e d  t h i s  o n  a c l a s s  a c t i o n  m o d e l i n  
p la c e  i n  t h e  f e d e r a l  a n d  s t a t e  s y s t e m . T h e  p o l i c y  b e h in d  i t  i s  t o  
h a v e  a b r o a d  c l a s s  o f  p e o p le  r e p r e s e n t e d  b y  o n e  o r  tw o  p e o p le .  I n  
o r d e r  t o  m ake s u r e  t h a t  a n y  k in d  o f  s e t t l e m e n t  r e a l l y  i s  i n  t h e  
b e s t  i n t e r e s t  o f  t h e  p a r t i e s ,  t h e  c o u r t  m u s t r e v ie w  i t .  I n  t h i s  
c a s e , we h a v e  n a t u r a l  r e s o u r c e  dam ages a n d  we a r e  r e p r e s e n t e d  b y  
t h e  A t t o r n e y  G e n e r a l .  I t  w as t h e  s p o n s o r 's  f e e l i n g  t h a t  t h e r e  a r e  
o t h e r  i n t e r e s t s  b e s id e s  t h e  s t a t e ' s  s o v e r e ig n  in v o lv e m e n t  —  y o u
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h a v e  h u g e  n a t u r a l  r e s o u r c e  d a m a g e s . O r , p e o p le  i n  t h e  a f f e c t e d  
a r e a ,  f o r  in s t a n c e  N a t i v e  g r o u p s , a l s o  h a v e  a n  i n t e r e s t  t h a t  may 
o r  may n o t  c o in c id e  w i t h  t h e  i n t e r e s t  o f  t h e  s o v e r e ig n .  I t  was 
f e l t  t h e r e  s h o u ld  b e  some p o i n t  i n  t h e  j u d i c i a l  s y s te m  w h e re  t h o s e  
i n t e r e s t s  h a v e  a  r i g h t  t o  be h e a r d  a n d  t h e  c o u r t  i s  made a w a re  o f  
th e m  b e f o r e  i t  a c c e p t s  t h e  s e t t l e m e n t  i n  t h e  p u b l i c  i n t e r e s t .

C h a ir m a n  G r u e n b e r g  s a id  i t  w as h i s  t h i n k i n g  t h a t  i f  a  p a r t y  t o  
l i t i g a t i o n  e n t e r s  i n t o  a  s e t t l e m e n t ,  o f t e n  t h e r e  i s  a p r i d e  o f  
a u t h o r s h i p  a n d  a  d e s i r e  t o  s e e  t h e  d e a l  g o . I n  c a s e s  w h e re  t h e r e ' s  
a r e a l  p u b l i c  i n t e r e s t  in v o l v e d ,  t h e r e  s h o u ld  b e  a  n e u t r a l  t h i r d  
p e r s o n  —  i n  t h i s  c a s e  a ju d g e ,  who i s  s e t  u p  t o  a d j u d i c a t e  a n d  
d e t e r m in e  t h i n g s  l i k e  t h i s ,  w h e th e r  i t  i s  i n  t h e  p u b l i c  i n t e r e s t .  
T h e r e  a r e  tw o  r e a s o n s  t o  h a v e  t h e  ju d g e  i n v o l v e d :  (1 )  t o  m ake a
c o n c lu s io n  o f  t h a t  t h e  p r o c e s s  s e t  f o r t h  i n  t h e  b i l l  h a s  b e e n  
f o l lo w e d  a n d  ( 2 )  t h a t  i t  i s  i n  t h e  p u b l i c  i n t e r e s t .

R e p . H a n le y  a g r e e d  t h a t  t h e r e  s h o u ld  b e  p u b l i c  i n p u t .  H is  c o n c e r n  
i s  t h a t  t h e  c o u r t  w o u ld  t a k e  t h e  r o l e  o f  p u b l i c  o f f i c i a l s  i n  
d e t e r m in in g  w h a t i s  i n  t h e  p u b l i c  i n t e r e s t .  He d o e s  n o t  d is a g r e e  
w i t h  t h e  c o u r t  d e t e r m in in g  w h e th e r  t h e  p r o c e s s  was f o l lo w e d .  He 
a l s o  f e l t  we s h o u ld  b e  c a r e f u l  n o t  t o  p u t  s o  m any r e s t r i c t i o n s  on 
t h a t  we h a v e  n o  s e t t l e m e n t s ,  a n d  t h a t  e v e r y t h i n g  w i l l  b e  l i t i g a t e d  
t o  t h e  e n d .

C h a irm a n  G r u e n b e r g  s t a t e d  t h a t  i t  was n o t  h i s  i n t e n t  t h a t  a ju d g e  
s h o u ld  becom e a l e g i s l a t o r .  T h e  c o n c e p t  o f  ju d g e s  a p p r o v in g  
s e t t l e m e n t s  a s  b e in g  i n  t h e  b e s t  i n t e r e s t  i s  a v e r y  o l d  c o n c e p t .  
F o r  e x a m p le ,  t h e r e ' s  a c i v i l  r u l e  now t h a t  r e q u i r e s  t h e  ju d g e s  t o  
a p p r o v e  s e t t l e m e n t s  i n v o l v i n g  m in o r s .  A s f a r  a s  s t o p p in g  
s e t t l e m e n t s ,  i t  i s  n o t  t h e  i n t e n t  t o  p u t  a n y  im p e d im e n t  i n  t h e  way 
o f  s e t t l e m e n t ,  b u t ,  i n  f a c t ,  t o  in c r e a s e  t h e  p u b l i c  c o n f id e n c e  t o  
m ake i t  t h e n  m o re  l i k e l y  t h a t  t h e  l e g i s l a t u r e  m ay f i n d  t h a t  an  
in d e p e n d e n t  b o d y  h a s  a p p r o v e d  i t .  H o p e f u l l y ,  t h i e  w o u ld  in c r e a s e  
t h e  p u b l i c  c o n f id e n c e  a n d  m ake t h e  s y s te m  w o rk  b e t t e r .

C h a ir m a n  G r u e n b e r g  w e lc o m e d  R e p . D a ve  D o n le y ,  C h a ir m a n  o f  t h e  H o u s e  
J u d i c i a r y  C o m m itte e ,  t o  t h e  m e e t in g .

R e p . M a r t i n  s a i d  h e  w as v e r y  c o n c e r n e d  a b o u t  t h i s  d e l e g a t i o n  o f  
p o w e rs  t o  t h e  j u d i c i a r y .  He t h o u g h t  w e s h o u ld  lo o k  i n t o  t h e  
c o n s t i t u t i o n a l i t y  o f  i t .  He d id  n o t  f e e l  t h e  c o u r t  s y s te m  s h o u ld  
b e  t e l l i n g  t h e  l e g i s l a t u r e  how  t o  a p p r o p r i a t e  m o n e y .

R e p . D a v id s o n  ( v i a  t e l e c o n f e r e n c e )  s a i d  h e  c o n c u r r e d  w i t h  R e p . 
M a r t i n ' s  r e m a r k s  i n  m any r e s p e c t s .  H o w e v e r , h e  w o u ld  a l s o  l i k e  t o  
know  i f  t h e r e  w as a d i s p r o p o r t i o n a t e  s h a r e  o f  a u t h o r i t y  t h a t  
u n d e r l i e s  a p p r o p r i a t i o n  is s v ie s  o f  t h e  l e g i s l a t u r e .  How d o e s  i t  
w o r k  c u r r e n t l y ?

T h e  C h a ir m a n  a s k e d  M r .  C h e n o w e th  t o  r e p l y .  M r . C h e n o w e th  e x p la in e d  
t h e  s t a t e  p r o c e d u r e  i n  a c c e p t in g  s e t t l e m e n t s  i n v o l v i n g  sum s o f
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m o n e y . T h e  D e p a r tm e n t  o f  Law w o u ld  s ig n  t h e  s e t t l e m e n t  a g r e e m e n t, 
a n d  t h e  m o n e y w o u ld  t h e n  b e  m ade a v a i l a b l e  a n d  p u t  i n  t h e  g e n e r a l  
fu n d  f o r  l e g i s l a t i v e  u s e .  A s  a g e n e r a l  m a t t e r ,  t h e r e  i s  no 
r e s t r i c t i o n  o n  t h e  s e t t l e m e n t  a u t h o r i t y  o f  t h e  A t t o r n e y  G e n e r a l 's  
o f f i c e ;  a n d  t h e  l e g i s l a t u r e  h a s  a c c e s s  t o  w h a t  i s  a v a i l a b l e  t o  i t  
i n  t h e  g e n e r a l  fu n d  f o r  p u r p o s e s  o f  a p p r o p r i a t i o n .

R e p . D a v id s o n  a s k e d  i f  t h e  l e g i s l a t i o n  m ig h t  g e t  t o o  m any p e o p le  
i n v o l v e d  i n  n e g o t i a t i n g  s e t t l e m e n t s .  M r . C h e n o w e th  s t a t e d  t h a t  
t h e r e  i s  n o  l e g i s l a t i v e  r o l e  i n  t h e  d r a f t  we a r e  t a l k i n g  a b o u t .  
T h e  l e g i s l a t i v e  r o l e  w o u ld  n o t  b e  a n y  d i f f e r e n t  i f  t h i s  p a r t i c u l a r  
p ie c e  o f  l e g i s l a t i o n  p a s s e d  o r  d id  n o t  p a s s .

M r . H a n d le y  s t a t e d  t h a t  t h i s  f i r s t  b i l l  b a s i c a l l y  d o e s  n o t  
i n t e r f e r e  w i t h  t h e  n e g o t i a t i o n  p r o c e s s .  W h a t h a p p e n s  i s  t h a t  t h e  
p a r t i e s  com e t o g e t h e r  i n  n e g o t i a t i o n  a n d  t h e y  b r i n g  t h a t  s e t t l e m e n t  
t o  t h e  c o u r t .  I t  i s  s i m i l a r  t o  t h e  p r o c e s s  t h a t  J u d g e  H o l la n d  w e n t 
t h r o u g h  w h e re  h e  r e q u ir e d  n o t i f i c a t i o n  t o  t h e  p u b l i c  a b o u t  t h e  
s e t t l e m e n t ,  a n d  a s u b s e q u e n t  h e a r in g .  A s R e p . G r u e n b e r g  s a i d ,  
t h e r e  w o u ld  p r o b a b ly  b e  a f a i r l y  b r o a d  s t a n d a r d  a p p l i e d  b y  t h e  
c o u r t  t h a t  h e  w o u ld  n o t  r e j e c t  a  s e t t l e m e n t  u n le s s  i t  w as o b v i o u s l y  
n o t  i n  t h e  p u b l i c  i n t e r e s t ,  b a s e d  o n  t h e  h e a r in g  h e  h a d . T h is  
d r a f t  d o e s  n o t  a f f e c t  t h e  l e g i s l a t u r e ' s  r o l e  —  t h a t  m a t t e r  i s  
d e a l t  w i t h  i n  t h e  n e x t  d r a f t .

I n  a n s w e r  t o  R e p . D a v id s o n ,  M r .  H a n d le y  s a id  t h e  l e g i s l a t u r e  c o u ld  
p a s s  a r e s o l u t i o n  o r  s o m e t h in g  t h a t  w o u ld  b e  m ade a p a r t  o f  t h e  
r e c o r d  u n d e r  t h e  f i r s t  d r a f t ,  a n d  t h a t  w o u ld  in c r e a s e  t h e  
l e g i s l a t u r e ' s  p a r t i c i p a t i o n  i n  t h e  s e t t l e m e n t .  B a s i c a l l y ,  we d o n ' t  
h a v e  a r o l e  a t  t h i s  p o i n t  i n  n e g o t i a t e d  s e t t l e m e n t s .  T h e  p u r p o s e  
o f  t h e  f i r s t  b i l l  i s  t o  p r o v id e  f o r  a  p u b l i c  h e a r in g  a n d  a j u d i c i a l  
f i n d i n g  t h a t  t h e  s e t t l e m e n t  i s  i n  t h e  p u b l i c  i n t e r e s t .

T a p e  1 ,  S id e  B 
000

R e p . M a r t i n  a g a in  r e q u e s t e d  t h a t  M r . C h e n o w e th  l o o k  i n t o  t h e  
c o n s t i t u t i o n a l i t y  q u e s t io n  —  e s p e c i a l l y  s in c e  t h e  A t t o r n e y  
G e n e r a l 's  o f f i c e  h a s  p o in t e d  o u t  t h a t  r e v e n u e s  e q u a l 
a p p r o p r i a t i o n s ,  w h ic h  h e  ( M a r t i n )  d is a g r e e s  w i t h .  He b e l i e v e d  t h e y  
w e re  tw o  d i f f e r e n t  t h i n g s .

M r . H a n d le y  s t a t e d  t h a t  a t  som e p o i n t  we m ay w a n t  t o  lo o k  a t  t h e  
d e f i n i t i o n  o f  p u b l i c  i n t e r e s t  t o  d e t e r m in e  w h e t h e r  i t  i s  t o o  n a r r o w  
o r  t o o  b r o a d .  He t h e n  m oved  o n  t o  D r a f t  # 2 .

D r a f t  #2

M r . H a n d le y  e x p la i n e d  t h i s  d r a f t  lo o k s  a t  f u t u r e  s e t t l e m e n t s  t h a t  
w o u ld  b a s i c a l l y  r e q u i r e  a  l e g i s l a t i v e  a p p r o p r i a t i o n  f o r  a n y  c la im  
f o r  o r  a g a i n s t  t h e  s t a t e .  I t  a l s o  w i l l  r e q u i r e  l e g i s l a t i v e  
a p p r o p r i a t i o n s  f o r  c la i m s  made b y  t h e  s t a t e  i f  t h e r e ' s  a
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r e s t r i c t i o n  o n  t h e  u s e  o f  t h e  s e t t l e m e n t  a s  t h e r e  w as i n  t h e  
p r e s e n t  c a s e  o r  i f  t h e r e  i s  a t r a n s f e r  o f  s t a t e  a s s e t s  i n v o l v e d ,  
i . e . ,  a t r a d e  o f  m in in g  r i g h t s  f o r  some o t h e r  k i n d  o f  s e t t l e m e n t ,  
o r  i f  t h e  v a lu e  o f  t h e  s e t t l e m e n t  i s  o v e r  $10 m i l l i o n .  S o , 
b a s i c a l l y ,  b y  s t a t u t e  t h e  l e g i s l a t u r e  i s  t r y i n g  t o  a s s e r t  i t s  r o l e  
a n d  i t s  c o n s t i t u t i o n a l  r o l e  i n  t h e  a p p r o p r i a t i o n  p r o c e s s ,  t o  mafcj 
s u r e  t h e  l e g i s l a t u r e  i s  n o t  c ir c u m v e n t e d  t h r o u g h  t h e  s e t t l e m e n t  
p r o c e s s  b y  t h e  c r e a t i o n  o f  some k i n d  o f  a t r u s t .

C h a ir m a n  G r u e n b e r g  w a n te d  t o  know  t h e  d i f f e r e n c e s  a n d  s i m i l a r i t i e s  
b e tw e e n  t h i s  d r a f t  b i l l  #2 a n d  t h e  b i l l  we p a s s e d  l a s t  y e a r ,  HB 
1 4 4 , i n v o l v i n g  s e t t l e m e n t s  o v e r  $ 1 0  m i l l i o n  a n d  a l s o  t h e  
d i f f e r e n c e s  a n d  s i m i l a r i t i e s  b e tw e e n  t h i s  b i l l  a n d  t h e  s t a t u t e  i n  
t h e  L i t t l e  T o r t  C la im s  A c t  (AS 0 9 .5 0 )  t h a t  t a l k s  a b o u t  s e t t l e m e n t s  
a n d  a p p r o p r i a t i o n s  w hen t h e  s t a t e  i s  a d e f e n d a n t  a n d  r e q u i r e s  t h a t  
v o u c h e r s  b e  s u b m it t e d  t o  t h e  D e p a r tm e n t  o f  A d m i n i s t r a t i o n .  A n d  i f  
c u r r e n t  a p p r o p r i a t i o n s  t o  t h a t  d e p a r tm e n t  a r e  i n s u f f i c i e n t ,  t h a t  
t h e  l e g i s l a t u r e  b e  a s k e d  t o  a p p r o p r i a t e  a d d i t i o n a l  f u n d s  t o  p a y  t h e  
ju d g e m e n t  a g a i n s t  t h e  s t a t e  w i t h  r e s p e c t  t o  t o r t  c l a i m s .

M r .  C h e n o w e th  s a id  h e  w o u ld  o u t l i n e  t h o s e  s i m i l a r i t i e s  an d  
d i f f e r e n c e s  i n  w r i t i n g  i n  t h e  n e a r  f u t u r e .

C h a ir m a n  G r u e n b e r g  s t a t e d  t h a t  h e  i s  n o t  a w a re  t h a t  t h e r e  i s  a n y  
p r o v i s i o n  o f  t h i s  t y p e  i n  t h e  L i t t l e  M i l l e r  A c t .  I f  t h e r e  i s  n o t ,  
w as i t  a n  o v e r s i g h t  o r  i s  t h e r e  a r e a s o n ?  H e s a i d  i t  seem s t o  h im  
t h a t  t h e r e  s h o u ld  be o n e  s t a t u t e  t h a t  g e n e r a l l y  c o v e r s  t h e s e  k in d  
o f  c la i m s .

M r .  C h e n o w e th  s a id  h i s  im m e d ia te  r e a c t i o n  i s  t h a t  t h e r e  o u g h t  t o  
b e  o n e  s t a t u t e  t h a t  g e n e r a l l y  c o v e r s  t h e s e  tw o  a r e a s ,  b u t  h e  d o e s  
n o t  kn ow  t h a t  o f f  t h e  t o p  o f  h i s  h e a d .

R e p . M a r t i n  s a id  h e  w o u ld  l i k e  t o  h a v e  some b a c k u p  i n f o r m a t i o n  t o  
j u s t i f y  w h e th e r  $10 m i l l i o n  i s  a f a i r  r e f e r e n c e  m a r k . A n o t h e r  
q u e s t i o n  i s :  When w i l l  we m ake d e c is i o n s ?  We a r e  i n  s e s s io n  o n l y
f o u r  m o n th s  o f  t h e  y e a r .  A r e  we g o in g  t o  p u t  t h a t  o n  t h e  J u d i c i a r y  
C o m m itte e  t o  s e t t l e  o n  b e h a l f  o f  t h e  b o d y ?

C h a ir m a n  G r u e n b e r g  r e p l i e d  t h a t  h i s  t h o u g h t  was t h a t  t h e r e  s h o u ld  
b e  a n o t h e r  b r a n c h  o f  g o v e r n m e n t  i n v o l v e d  i n  o v e r s i g h t .  I t  seem ed 
t o  h im  t h a t  t h e  C o u r t  i s  t h e  b e s t  e q u ip p e d  t o  b e  t h e  i n v o l v e d  
b r a n c h ,  w h e re  y o u  w o u ld  b e  d e a l i n g  w i t h  j u s t  o n e  ju d g e .  Y o u 'r e  n o t  
g e t t i n g  t h e  60 p e o p le  i n v o l v e d .  T h e  C o u r t  i s  i n  s e s s io n  a l l  t h e  
t i m e  a n d  i t  i s  s o m e th in g  t h a t  c o u r t s  o f t e n  d o  i n  c l a s s  a c t i o n s  and 
w hen t h e  d e a l  w i t h  o t h e r  c a s e s  i n v o l v i n g  m in o r s  a n d  l e g a l  
in c o m p e t e n t s ,  e t c .

R e g a r d in g  t h e  a p p r o p r i a t i o n  p r o c e s s ,  h e  s a i d  r i g h t  now  we s im p ly  
a d d  t h e  m o n e y i n t o  t h e  a p p r o p r i a t i o n  b i l l .  I t  b a s i c a l l y  i n v o l v e s  
j u s t  o n e  s u b c o m m itte e  t a k i n g  a t  i t ,  a n d  i t  i s  n o t  a m a jo r  i s s u e .  
T h e  E x x o n  V a ld e z  c a s e  m ay b e  t h e  e x c e p t io n  s in c e  i t  h a s  b e e n  a
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R e p . H a n le y  a s k e d  i f  t h e r e  w e re  c a s e s  now t h a t  a r e  s e t t l e d  w i t h o u t  
s p e c i f i c  a p p r o p r i a t i o n s ,  a s id e  fr o m  t h e  E x x o n  s e t t l e m e n t .  M r . 
H a n d le y  r e p l i e d  t h a t  t h e y  a s k e d  t h e  D e p a r tm e n t  o f  Law f o r  an  
a c c o u n t in g  o f  p a s t  s e t t l e m e n t s  o v e r  t h e  l a s t  fe w  y e a r s  an d  Law s a id  
i t  w as i m p o s s i b l e  f o r  th e m  t o  d o  t h a t  b e c a u s e  o f  p r e s e n t  p o l i c y .  
M any t im e s  i n d i v i d u a l  d e p a r tm e n ts  w i l l  s e t t l e  c a s e s  o u t  o f  t h e i r  
d e p a r t m e n t a l  o p e r a t in g  b u d g e t s ;  a n d  v e r y  r a r e l y  d o e s  t h e  D e p a r tm e n t 
o f  Law g e t  i n v o l v e d  fr o m  a b u d g e t  a s p e c t .  M r .  H a n d le y  s a i d ,  
b e s id e s  t h e  c o n s t i t u t i o n a l  i m p l i c a t i o n s ,  we f e l t  t h a t  t h i s  b i l l  
m ig h t  p r o v id e  a v e h i c l e  f o r  t h e  a d m i n i s t r a t i o n  t o  s e t  u p  some s o r t  
o f  a n  a c c o u n t in g  s y s te m  s o  s o m e w h e re  i n  t h e  b u d g e t  t h e  l e g i s l a t u r e  
w o u ld  a c t u a l l y  s e e  w h a t k i n d  o f  s e t t l e m e n t s  a r e  b e in g  m ad e.

R e p . P a r n e l l  ( v i a  t e le c o n f e r e n c e )  c o m m e n te d  t h a t  i t  seem ed  t o  h im  
t h a t  s e t t l e m e n t s  w o u ld  n e e d  t o  com e t o  u s  i n  som e fo r m  f o r  
l e g i s l a t i v e  a p p r o v a l  p r i o r  t o  t h e  d is p e n s in g  o f  f u n d s .

T h e  C h a ir m a n  s a i d  we a ls o  h a d  a  q u e s t io n  s o r t  o f  a lo n g  t h e s e  l i n e s  
fr o m  a m em ber o f  t h e  a u d ie n c e :  D o e s n 't  t h i s  e n s u r e  t h a t  t h e
G o v e r n o r  h a s  t h e  a u t h o r i t y  t o  s e t t l e ?  How d o  we know  t h a t  t h e  
l e g i s l a t u r e  d o e s n ' t  a lr e a d y  h a v e  t h e  p o w e rs ?  He t h e n  r e a d  fr o m  tw o  
s t a t u t e s  i n  t h e  L i t t l e  T o r t  C la im s  A c t  (AS 0 9 . 5 0 . 3 0 0  a n d  AS 
0 9 . 5 0 . 2 7 0 )  r e l a t i n g  t o  t h e  s t a t e ' s  a u t h o r i t y  t o  s e t t l e .

M r. C h e n o w e th  ( v i a  t e le c o n f e r e n c e )  s a i d  t h e r e  i s  a g e n e r a l  
p r o v i s i o n  i n  f e d e r a l  la w  c o v e r in g  c la i m s  a g a i n s t  a l l  s t a t e  
g o v e r n m e n ts .  P e r h a p s  t h a  t h i n k i n g  b e h in d  AS 0 9 .5 0  w as in t e n d e d  t o  
c o v e r  o t h e r  t y p e s  o f  c la i m s .  He s a i d  t h e r e  i s  a  c h a p t e r  i n  T i t l e  
4 4 , C h a p t e r  7 7 ,  C la im s  A g a in s t  t h e  S t a t e ,  t h a t  m ig h t  ac c om m od a te  
t h e  k in d  o f  e x t e n d e d  h a n d l in g  we a r e  d i s c u s s i n g .

T h e  C h a ir m a n  a s k e d  i f  a n y  o f  t h e  s u b c o m m itte e  m em bers a g r e e d  t h a t  
we s h o u ld  t a k e  a  lo o k  a t  t h i s  a g a i n s t  t h e  b a c k g r o u n d  o f  e x i s t i n g  
la w  a n d  s e e  w h a t  we c a n  d o  t o  c o n s o l i d a t e  a n d  u p d a te  t h e  la w  t o  
m e e t o u r  n e e d s .

R e p . D a v id s o n  r e m a r k e d  t h a t  i n  t h e  p a s t  t h e  s t a t e  l i t i g a t i o n  te a m  
h a d  p r o b le m s  b e c a u s e  t h e y  d i d  n o t  h a v e  s u f f i c i e n t  r e s o u r c e s  t o  do 
t h e  j o b .  He w o n d e re d  i f  t h i s  i s  t h e  p la c e  t o  c o n s id e r  s o m e t h in g ,  
o r  w o u ld  t h a t  b e  a n  e n t i r e l y  d i f f e r e n t  m a t t e r  a n d  h a v e  n o  p la c e  i n  
t h i s  k in d  o f  l i t i g a t i o n  p a c k a g e ?

R e p . D a v id s o n  a l s o  re m a rk e d  t h a t  i n  t h e  f u t u r e  we s h o u ld  m ake s u r e  
we h a v e  t h e  r e s o u r c e s  t o  p u r s u e  l i t i g a t i o n  o r  t h e  p u b l i c  i n t e r e s t  
c e r t a i n l y  w i l l  n o t  b e  s e r v e d .  We h a v e  h a d  t h a t  a m p ly  d e m o n s t r a te d  
t o  u s  i n  A la s k a .

C h a irm a n  G r u e n b e r g  a s k e d  t h e  s t a f f  t o  m e e t w i t h  R e p . D a v id s o n  t o  
s e e  s p e c i f i c a l l y  w h a t h e  h a d  i n  m in d .

d i f f e r e n t  c a s e  t h a n  a l m o s t  a n y t h i n g  e l s e .
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R e p . M a r t i n  r e m a r k e d  t h a t  i n  t h e  p a s t  h e  b e l i e v e d  t h e  A tto r n e y -  
G e n e r a l m ade p e r i o d i c  r e p o r t s  t o  t h e  l e g i s l a t u r e  o n  t h e  s t a t u s  o f  
l i t i g a t i o n  t h e  s t a t e  i s  i n v o lv e d  i n .  M r . H a n d le y  s a i d  t h e  A t t o r n e y  
G e n e r a l 's  o f f i c e  s a i d  t h e  o n l y  c a s e s  t h e y  w o u ld  h a v e  a n y  a c c o u n t in g  
f o r  w e re  t h o s e  t h a t  came o u t  o f  t h e  D e p a r tm e n t  o f  L a w 's  b u d g e t ,  
r a t h e r  t h a n  o u t  o f  t h e  i n d i v i d u a l  d e p a r t m e n t s '  b u d g e t s .  T h e y  a ls o  
s a id  t h a t  t h o s e  e s s e s  w e re  g e n e r a l l y  r a r e  —  t h a t  t h e  b u l k  o f  
s e t t l e m e n t s  w e re  t a k e n  c a r e  o f  e i t h e r  o u t  o f  p ro g r a m  o p e r a t in g  
e x p e n s e s ,  o r ,  i n  t h e  c a s e  o f  a c a p i t a l  p r o j e c t ,  o u t  o f  t h e  m oney 
a p p r o p r i a t e d  f o r  t h a t  p a r t i c u l a r  p r o j e c t .

C h a irm a n  G r u e n b e r g  a s k e d  M r . C h e n o w e th  t o  s e e  i f  h e  c o u ld  f i n d  an  
a n s w e r  t o  R e p . M a r t i n ' s  q u e s t io n  a n d  r e s p o n d  t o  h im  d i r e c t l y .

C h a irm a n  G r u e n b e r g  t h e n  a s k e d  t h e  f o l l o w i n g  l e g a l  q u e s t io n :  
L o o k in g  a t  tw o  c a s e s ,  t h e  f i r s t  b e in g  t h e  M ik e  B e ir n e  H o m e s te a d  
c a s e  t h a t  w e n t  t o  t h e  S u p re m e  C o u r t  a b o u t  t e n  y e a r s  a g o , and  t h e  
s e c o n d  i s  a c a s e  i n  f a m i l y  la w , S c h o v e r . T h e  f i r s t  c a s e  s a id  t h a t  
a n  a p p r o p r i a t i o n  c o u ld  b e  a n  a p p r o p r i a t i o n  o f  s o m e th in g  o t h e r  t h a n  
m o n e y . I n  t h a t  c a s e ,  i t  was a n  a p p r o p r i a t i o n  o f  la n d .  T h e  
a n a l y s i s  w as t h a t  i f  y o u  g i v e  aw ay o r  t r a n s f e r  s t a t e  la n d ,  i t  i s  
a n  a p p r o p r i a t i o n .  T h e  i n i t i a t i v e  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n  
p r o h i b i t s  a n  a p p r o p r i a t i o n  b y  i n i t i a t i v e .  T h e r e f o r e ,  t h e  B e ir n e  
i n i t i a t i v e  w as u n c o n s t i t u t i o n a l  b e c a u s e  i t  g a v e  aw ay s t a t e  la n d .  
T h e  s e c o n d  c a s e  d e a l t  w i t h  w h e th e r  v a c a t i o n  t i m e  p r o v id e d  b y  a n  
e m p lo y e r ,  t h a t  c a n  b e  c o n v e r t e d  i n t o  c a s h  -  a  m a r i t a l  a s s e t ,  w h ich  
i s  a t y p e  o f  p r o p e r t y .  T h e  c o u r t  s a i d  i t  w a s , b e c a u s e  i t  i s  a 
l e g a l  c l a i m  o r  a l e g a l  c a u s e  o f  a c t i o n ,  i t  i s  a t y p e  o f  m a r i t a l  
p r o p e r t y ,  s u b j e c t  t o  d i v i s i o n  b y  t h e  f a m i l y  c o u r t .

C o n t i n u i n g ,  t h e  C h a ir m a n  s a id  i f  y o u  p u t  b o t h  o f  t h o s e  c a s e s  
t o g e t h e r ,  i t  se e m s t o  h im  a n  a r g u m e n t c a n  b e  m ade t h a t  i f  y o u  
t r a n s f e r  o r  g i v e  a w a y a v a l u a b l e  s t a t e  c a u s e  o f  a c t i o n ,  t h a t ' s  a 
t y p e  o f  a p p r o p r i a t i o n .  T h e  q u e s t io n  i n  h i s  m in d  i s ;  I f  t h e  s t a t e  
c o m p ro m is e s  a v a l u a b l e  s t a t e  c la i m  f o r  l e s s  t h a n  t h e  p o t e n t i a l  
v a lu e  o f  i t ,  i s  t h a t  t h e  t y p e  o f  a p p r o p r i a t i o n  t h a t  w o u ld  h a v e  t o  
b e  a p p r o v e d  b y  t h e  l e g i s l a t u r e ?

M r . C h e n o w e th  s a i d  h e  f o l lo w e d  t h a t  r e a s o n in g .  H i s  c o n c e r n  i s  t h a t  
t h e  C o u r t s  w o u ld  b e  i n c l i n e d  t o  l i m i t  t h e  a p p l i c a t i o n  o f  t h e  te r m  
" a p p r o p r i a t i o n "  t o  t h i n g s  t h a t  a r e  r e a d i l y  r e c o g n i z a b l e  a s  s t a t e  
a s s e t s  —  t h i n g s  t h a t  t h e  s t a t e  h a s  i n  h a n d .  He s a i d  h e  w o u ld  w a n t 
t o  lo o k  a t  t h e  u s e  o f  t h e  te r m  " a p p r o p r i a t i o n s "  i n  o u r  c o u r t s '  
o p in io n s  a n d  e ls e w h e r e .

C h a irm a n  G r u e n b e r g  s a i d  h e  w a n ts  t o  m ove a h e a d  o n  t h e  a g e n d a , an d  
w o u ld  s p e a k  t o  M r . C h e n o w e th  a b o u t  t h i s  m a t t e r  l a t e r .

D r a f t  #3

M r . H a n d le y  s t a t e d  t h a t  t h e  r e s t  o f  o u r  d r a f t s  a r e  n o t  d e a l i n g  
w i t h  f u t u r e  s e t t l e m e n t s .  T h e y  d e a l  w i t h  t h e  E x x o n  V a ld e z
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s e t t l e m e n t  —  g e t t i n g  t h e  l e g i s l a t u r e  i n v o l v e d  i n  m a k in g  s u r e  t h a t  
t h e  s t a t e  t r u s t e e s  a r e  s u b j e c t  t o  sam e r e q u ir e m e n t s  t h a t  t h e  h e a d  
o f  a n y  s t a t e  a g e n c y  u s in g  s t a t e  m oney w o u ld  b e  b o u n d  b y .  T h e  f i r s t  
d r a f t  r e q u ir e s  t h a t  a l l  t r u s t  e x p e n d i t u r e s  p a s s  t h r o u g h  a t  l e a s t  
a  s t a t e  o r  f e d e r a l  a g e n c y . I t  d o e s  n o t  a p p l y  t o  e x p e n s e s  o f  t h e  
t r u s t  o r  m oney t h a t  u n d e r  t h e  MOA (M em orandum  o f  A g r e e m e n t)  i s  
s u p p o s e d  t o  b e  r e im b u r s e d  t o  t h e  f e d e r a l  a n d  s t a t e  g o v e r n m e n ts  f o r  
m oney t h e y  h a v e  e x p e n d e d  i n  t h e  c le a n  u p  a n d  l i t i g a t i o n  c o s t s .

M r . H a n d le y  s a i d  h e  h a d  a s k e d  M r . C h e n o w e th  w h e t h e r  o r  n o t  t h i s  was 
a c o n s t i t u t i o n a l  r e q u ir e m e n t  o r  j u s t  a n o t h e r  c h e c k . I n  o t h e r  
w o r d s , w h e th e r  we n e e d  t h i s  i n  a d d i t i o n  t o  t h e  n e x t  d r a f t ,  w h e re  
we r e q u i r e  a  l e g i s l a t i v e  a p p r o p r i a t i o n  f o r  a l l  t r u s t  e x p e n d i t u r e s .

C h a ir m a n  G r u e n b e r g  i n t e r r u p t e d  t o  s a y  h e  saw  J o h a n n a  M u n s o n  o f  
S e n a t o r  M e n a r d 's  o f f i c e .  H e a s k e d  M r . C h e n o w e th  i f  SB 2 0 0 ,  2 0 1 , 
202 a r e  a l t e r n a t i v e s  t o  t h e  s u b c o m m it t e e 's  d r a f t s .  W h a t i s  t h e  
i n t e r - r e l a t i o n s h i p  b e tw e e n  d r a f t s  3 a n d  4 w i t h  e a c h  o t h e r  a n d  w i t h  
S e n a t o r  M e n a r d 's  b i l l s ?

M r . C h e n o w e th  r e p l i e d  t h a t  h e  d o e s  n o t  h a v e  a n y  o f  t h e  d r a f t s  
n u m b e re d  a s  R e p . G r u e n b e r g  d o e s ,  s o  h e  c a n  o n l y  p i c k  u p  o n  t h e  
d e s c r i p t i o n s  g iv e n  h im .

C h a ir m a n  G r u e n b e r g  f u r n i s h e d  t h e  f o l l o w i n g  w o r k  o r d e r  n u m b e r s : 
D r a f t  #3 i s  7 L S 1 5 6 2 /A , C h e n o w e th , 1 0 / 2 9 / 9 1 .  D r a f t  #4 i s  7 L S 1 5 6 3 /A .

R e s p o n d in g  t o  t h e  q u e s t io n ,  M r . M a r k  H a n d le y ,  s t a t e d  t h a t  S e n a t o r  
M e n a r d 's  b i l l  (S B  202 a p p r o p r i a t e s  a l l  t h e  t r u s t  s e t t l e m e n t  m oney 
i n  t o  t h e s e  tw o  o t h e r  t r u s t s .  B a s i c a l l y ,  t h e i r  b i l l s  w o u ld  b e  an  
a l t e r n a t i v e  t o  o u r  b i l l .  I t  w o u ld  b a s i c a l l y  t a k e  a l l  t h e  s t a t e  
m oney o u t  o f  t h e  h a n d s  o f  t h e  p r e s e n t  t r u s t e e s  a n d  p u t  i t  i n t o  a 
new t r u s t  t h a t  w o u ld  g o  t o  s p e c i f i c  t h i n g s  o u t l i n e d  i n  t h e  b i l l .

M s . M u n so n  s a i d  s h e  t h o u g h t  S e n a t o r  M e n a r d 's  d r a f t s  w e re  in t e n d e d  
t o  a p p r o p r i a t e  t h a t  m oney t h a t  com es e x c l u s i v e l y  t o  t h e  s t a t e  —  
t h e  $50 m i l l i o n  p l u s  w h a t e v e r  o t h e r  sum s m ay b e  a p p r o p r i a t e d  t o  t h e  
f u n d .

C h a ir m a n  G r u e n b e r g  a s k e d  i f  i t  w as a d i f f e r e n t  p o r t i o n  o f  t h e  
s e t t l e m e n t  m o n e y . M s . M u n s o n  r e p l i e d  " t h a t  i s  c o r r e c t . "

M r . C h e n o w e th  s a i d  h e  u n d e r s t o o d  D r a f t s  3 a n d  4 t o  b e  c o m p lim e n t a r y  
t o  e a c h  o t h e r .  D r a f t  #3 s e t s  l i m i t a t i o n s  o n  w h a t  t h e  t r u s t e e s ,  
a c t i n g  o n  b e h a l f  o f  t h e  s t a t e ,  c a n  d o . D r a f t  #4  e s t a b l i s h e s  t h e  
p r o c e s s  b y  w h ic h  t h e  l e g i s l a t u r e  h a s  a r o l e  i n  t h e  p r o c e s s  b y  w h ic h  
t r u s t s  a r e  t o  b e  made a v a i l a b l e  t o  t h e  s t a t e  a g e n c ie s .

R e p . M a r t i n  l i s t e d  tw o  c o n c e r n s :  (1 )  T h e  G o v e r n o r  s ig n e d  t h e
s e t t l e m e n t  o n  D e cem b er 3 0 ,  1 9 9 1 . W o u ld  t h a t  n o t  b e  a  b e t t e r
r e f e r e n c e  p o i n t  in s t e a d  o f  w hen t h e  a g r e e m e n t w as a g r e e d  t o ?
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M r . H a n d le y  s a id  h e  b e l i e v e d  t h a t  d a t e  was t i e d  i n  t o  t h e  
M em orandum  o f  A g re e m e n t w h ic h  s a y s  e x p e n s e s ,  a t t o r n e y s  f e e s ,  e t c . ,  
w i l l  n o t  becom e p a r t  o f  t h e  t r u s t .  T h a t  m oney w i l l " b e  r e im b u r s e d  
t o  t h e  s t a t e .  T h a t  d a t e  i s  r e f e r e n c i n g  la n g u a g e  w i t h i n  t h e  MOA.

R e p . G r u e n b e r g  a s k e d  b o t h  M r . H a n d le y  a n d  M r . C h e n o w e th  t o  c h e c k  
o n  t h e  c o r r e c t n e s s  o f  t h e  d a t e .

R e p . M a r t i n  h a d  a c o n c e r n  a b o u t  l e g i s l a t i v e  o v e r s i g h t .  Ha 
s u g g e s t e d  m a k in g  t h e  L e g i s l a t i v e  B u d g e t a n d  A u d i t  C o m m itte e  (LB&AC) 
b e  t h e  v e h i c l e  b y  w h ic h  we h e lp  t h e  t r u s t e e s  i n  t h e i r  o n g o in g  
d e c is i o n - m a k i n g .

M r .  C h e n o w e th  a s k e d  w h a t  k i n d  o f  h e l p  R e p . M a r t in  c o n t e m p la t e d  
LB&AC p r o v i d i n g  t o  t h e  t r u s t e e s  o n  a n  o n g o in g  b a s i s .  C h a irm a n  
G r u e n b e r g  s a i d  h e  b e l i e v e s  we w o u ld  h a v e  t o  in c lu d e  t h i s  m oney as 
a l i n e  i t e m  i n  a n  a p p r o p r i a t i o n  b i l l ,  a n d  we r e a l l y  c a n ’ t  d e le g a t e  
t h a t  t o  t h e  LB&AC. T h i s  w o u ld  j u s t  b e  r o l l e d  i n t o  an  a p p r o p r i a t i o n  
b i l l .

R e p . M a r t i n  c l a r i f i e d  h i s  r e m a r k s ,  s a y in g  t h a t  a s  l o n g  a s  we know 
t h e y  h a d  b e e n  g iv e n  t h e  a u t h o r i t y  t o  a c c e p t  an d  d is b u r s e  o n  b e h a l f  
o f  t h e  l e g i s l a t u r e .  . . .

R e p . H a n le y  s a id  h e  d e f i n i t e l y  f e l t  we s h o u ld  c o m b in e  a l l  Jrhe 
d r a f t s .  D r a f t s  3 , 4 ,  a n d  6 a l l  new  s e c t i o n s  t o  AS 3 7 . 1 4 . 4 0 0 .

T h e r e  w e r e  n o  f u r t h e r  c o m m e n ts  o n  D r a f t s  3 o r  4 .  T h e  C h a irm a n  
d i r e c t e d  t h e  members t o  D r a f t  # 6 ,  s a y in g  we w i l l  come b a c k  t o  D r a f t  
# 5 .

D r a f t  #6  -  W o rk  O r d e r  1 5 6 5

M r . H a n d le y  s t a t e d  t h a t  t h i s  d r a f t  r e q u i r e s  t h a t  t h e  s t a t e  E x x o n  
t r u s t e e s  s u b m it  r e p o r t s  t o  t h e  l e g i s l a t u r e  an d  t h e  G o v e r n o r  
a c c o u n t in g  f o r  t h e i r  e jc p e n d it u r e s  f o r  t h e  p r e c e d in g  y e a r  t a n d  t h a t  
t h e y  p r o j e c t  a n d  s u b m it  t h e i r  b u d g e t  f o r  t h e  n e x t  f i s c a l  y e a r ,  l i k e  
a d e p a r t m e n t  w o u ld .

T h e r e  w e re  n o  com m ents o r  q u e s t io n s  o n  t h i s  d r a f t .  

py a. l t - _ i 5

M r .  H a n d le y  s a id  t h i s  d r a f t  s u b j e c t s  t h e  t r u s t e e s  t o  r e q u ir e m e n t s  
t h a t  o t h e r  s t a t e  o f f i c e r s  w o u ld  b e  i n  e x p e n d in g  s t a t e  m o n e y . I t
a l s o  s u b j e c t s  th e m  t o  t h e  O pen M e e t in g s  A c t .  He s a i d  s in c e  t h e y
( t h e  t r u s t e e s )  seem t o  b e  d e l e g a t i n g  some o f  t h e i r  a u t h o r i t y  t o
s u b - g r o u p s ,  we m ig h t  w a n t  t o  l o o k  a t  p u t t i n g  some o f  t h e s e  s u b ­
g r o u p s  u n d e r  t h e  same r e s t r i c t i o n s .

C h a ir m a n  G r u e n b e r g  a s k e d  M r .  H a n d le y  t o  h a v e  t h e  b i l l  r e d r a f t e d  
a lo n g  t h o s e  l i n e s .
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R e p . H a n le y  s a i d  h e  b e l i e v e d  i t  w as im p o r t a n t  t o  c h e c k  w i t h  t h e  
f e d e r a l  p e o p le  b e f o r e  we d r a f t  a n y t h i n g .  By im p o s in g  som e o f  t h e s e  
t h i n g s  o n  o u r  own p e o p le ,  we m ay e f f e c t i v e l y  c o n f l i c t  w i t h  f e d e r a l  
r e g u l a t i o n s .  F o r  in s t a n c e ,  we m ay r e q u i r e  t e n  d a y s  n o t i c e ,  w h i l e  
t h e y  m ay r e q u i r e  f i v e  d a y s  n o t i c e ,  e t c .

C h a ir m a n  G r u e n b e r g  a s k e d  M r . C h e n o w e th  t o  m ake s u r e  t h e r e  a r e  n o  
c o n f l i c t s  a lo n g  t h o s e  l i n e s .

D r a f t  #7

M r .  H a n d le y  s a i d  t h i s  d r a f t  s u b j e c t s  t h e  t r u s t e e s  t o  t h e  E x e c u t iv e  
B r a n c h  E t h i c s  A c t ,  w h ic h  p r o h i b i t s  s u c h  t h i n g s  a s  n e p o t is m  a n d  
r e q u i r e s  c o n f l i c t  o f  i n t e r e s t  r e p o r t i n g .

D r a f t  #8

M r . H a n d le y  s a i d  t h i s  d r a f t  s u b j e c t s  t h e  t r u s t e e s  t o  t h e  
r e q u ir e m e n t s  o f  t n e  s t a t e ' s  P r o c u r e m e n t  C o d e . We w a n te d  t o  m ake 
s u r e  t h a t  t h e  m o n e y i s  d is b u r s e d  f a i r l y .

N o t e :  T h e  m em bers d id  n o t  h a v e  a c o p y  o f  D r a f t  #8 b e f o r e  th e m ,
b u t  t h e  d r a f t  h a d  b e e n  o r d e r e d  fr o m  L e g i s l a t i v e  A f f a i r s .

R e p . M a r t i n  f e a r e d  t h a t  b e c a u s e  t h e  m oney i s  a m ix  o f  s t a t e  a n d  
f e d e r a l ,  we w i l l  g e t  i n v o l v e d  i n  a  p r o b le m  o f  w h o s e  p r o c u r e m e n t  
c o d e  w e 'r e  g o in g  t o  f o l l o w .

M r . H a n d le y  s a i d  t h e y  h a d  t h o u g h t  o f  t h a t  p o s s i b i l i t y ,  w h ic h  c o u ld  
b e  r e s o lv e d  b y  h a v in g  t h e  t r u s t e e s  c h o o s e  t o  f o l l o w  o n e  g o v e r n m e n t  
c o d e  o r  t h e  o t h e r .

D r a f t  #9

M r . H a n d le y  s a i d  t h i s  b i l l  i s  a n  a p p r o p r i a t i o n  b i l l  t o  d e a l  w i t h  
t h e  p o t e n t i a l  c i v i l  l i t i g a t i o n  a g a i n s t  t h e  t r u s t ,  c h a l l e n g i n g  t h e i r  
e x p e n d i t u r e  o r  u s e  o f  s t a t e  m o n e y  w i t h o u t  g o in g  t h r o u g h  t h e  
l e g i s l a t u r e .  We w o u ld  a p p r o p r i a t e  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  
s e t t l e m e n t  t o  t h e  t r u s t .  I n  o r d e r  t o  p r o t e c t  t h e  l e g i s l a t u r e ' s  
i n t e r e s t ,  b e c a u s e ,  a r g u a b ly ,  i f  we d o  m ake t h a t  a p p r o p r i a t i o n ,  t h e  
E x e c u t iv e  c o u ld  m ake t h e  a r g u m e n t t h a t  o n c e  we h a v e  a p p r o p r i a t e d  
fu n d s  i n t o  t h e  t r u s t ,  we h a v e  g i v e n  c a r t e  b la n c  t o  e x p e n d  m o n e y a s  
t h e y  s e e  f i t .  We h a v e  a d d e d  a  c o n t in g e n t  e f f e c t i v e  d a t e  t h a t  
p r o v id e s  t h a t  t h e  a p p r o p r i a t i o n  o n l y  becom es e f f e c t i v e  o n  t h e  d a t e  
o f  e n a c tm e n t  o f  l e g i s l a t i o n  r e q u i r i n g  l e g i s l a t i v e  a p p r o p r i a t i o n  o f  
t r u s t  e x p e n d i t u r e s .

N o t e :  D r a f t  #9  w as n o t  a v a i l a b l e  t o  t h e  s u b c o m m itte e  a t  t h i s  t i m e .

T a p e  2 ,  S id e  A  
000
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M r. C h e n o w e th  a s k e d  i f  R e p . M a r t i n  c o n t e m p la t e d  a o n e  t im e  
a p p r o p r i a t i o n  b y  t h e  l e g i s l a t u r e  a n d  t h e n  f u r t h e r  a l l o c a t i o n s  b y  
t h e  L e g i s l a t i v e  B u d g e t a n d  A u d i t  C o m m itte e  w hen t h e y  m e e t m o n t h ly .  
O r , d o e s  h e  c o n t e m p la t e  some s o r t  o f  t a r g e t e d  a p p r o p r i a t i o n  and  
r e s e r v i n g  t h e  a u t h o r i t y  t o  B u d g e t a n d  A u d i t  t o  a l l o w  t h e  e x e c u t iv e  
b r a n c h  t o  m ove m oney b e tw e e n  t h o s e  a p p r o p r i a t i o n s ?

R e p . M a r t i n  s a i d  h e  p r e f e r r e d  t h e  s e c o n d  a l t e r n a t i v e .

T h e  C h a irm a n  a s k e d  M r . C h e n o w e th  t o  i n c l u d e  s u c h  a p r o v i s i o n  i n  t h e  
d r a f t  l e g i s l a t i o n .

T h e r e  w e re  n o  f u r t h e r  q u e s t io n s  o r  c o m m e n ts  c o n c e r n in g  D r a f t  # 8 .  

S e n a t o r  M e n a r d 's  B i l l s  ( S B 's  2 0 0 . 2 0 1 . 2 0 2 )

J o h a n n a  M u n s o n , s t a f f  t o  S e n a t o r  M e n a rd  t e s t i f i e d  o n  S e n a t o r  
M e n a r d 's  t h r e e  b i l l s .

S he s a id  o n e  o f  t h e  b i l l s  i s  a n  a p p r o p r i a t i o n  b i l l .  T h e  o t h e r  tw o  
c r e a t e  tw o  t r u s t  fu n d s  —  SB 2 0 0  e s t a b l i s h e s  t h e  P r in c e  W i l l i a m  
S o u n d  (PWS) S c ie n c e  C e n t e r  T r u s t  F u n d , a n d  t h e  o t h e r  t h e  E x x o n  
V a ld e z  E n v ir o n m e n t a l  R e s t o r a t i o n  T r u s t  F u n d .

She b r i e f l y  w e n t  t h r o u g h  t h e  b i l l s  f o r  t h e  s u b c o m m it te e .

SB 2 0 0  i s  a  s e p a r a t e  en do w m ent t r u s t  f u n d .  T h e  l e g i s l a t u r e  w o u ld  
m ake a p p r o p r i a t i o n s  t o  t h e  f u n d .  I t  w o u ld  a l s o  b e  a v a i l a b l e  f o r  
g i f t s ,  b e q u e s t s  o r  a n y  o t h e r  s o u r c e  o f  f u n d i n g .  A n im p o r t a n t  
l i m i t a t i o n  o n  e x p e n d i t u r e s  i s  t h a t  o n l y  n e t  in c o m e  i s  a v a i l a b l e  t o  
b e  a w a rd e d  i n  t h e  fo r m  o f  g r a n t s .  T h i s  i s  in t e n d e d  t o  b e  a lo n g ­
te r m  e n d o w m e n t p r o c e s s .  S e c . 4 1 0  o u t l i n e s  t h e  p o w e rs  a n d  d u t i e s  
o f  t h e  C o m m is s io n e r  o f  R e v e n u e , who a d m i n i s t e r s  t h e  f u n d .  S e c . 4 2 0  
o u t l i n e s  how  t h e  fu n d s  c a n  b e  u t i l i z e d .  U n d e r  t h e  CERCLA p r o c e s s ,  
t h e  C o m m is s io n e r  o f  F i s h  a n d  Game i s  t h e  t r u s t e e  f o r  t h e  s t a t e  f o r  
t h e  dam age a s s e s s m e n t  p r o g r a m . T h e  b i l l  e s t a b l i s h e s  t h a t  t h e  
D e p a r tm e n t o f  F i s h  a n d  Game i s  t h e  f u n c t i o n a l  b o d y  t o  d is b u r s e  a n d  
a w a rd  t h e  S c ie n c e  C e n t e r  t r u s t  a w a r d s . S e c t io n  4 3 0  o u t l i n e s  t h e  
F i s h  a n d  Game C o m m is s io n e r 's  r e s p o n s i b i l i t i e s .  S e c . 4 4 0  o u t l i n e s  
t h e  g r a n t s  t h e m s e lv e s .  T h e  b i l l  a l s o  l i m i t s  t h e  a m o u n t o f  m oney 
t h a t  c a n  b e  s p e n t  o n  a d m i n i s t r a t i o n .

R e p . M a r t i n  s a i d  h e  w o u ld  p r e f e r  t h a t  t h e  a d m i n i s t r a t i v e  e x p e n s e s  
b e  l i m i t e d  c u m u l a t i v e l y  r a t h e r  t h a n  p e r  g r a n t .  A l s o ,  h e  f e l t  t h a t  
S e c . 2 e f f e c t i v e  d a t e ,  w h ic h  i s  t i e d  t o  t h e  E x x o n  V a ld e z  s e t t l e m e n t  
d a t e ,  s h o u ld  b e  d e l e t e d .

M s. M u n so n  s a i d  s h e  t h o u g h t  R e p . M a r t i n ' s  c o m m e n ts  o n  t h e  e f f e c t i v e  
d a t e  w e re  a p p r o p r i a t e .  T h e  la n g u a g e  w as p r o s p e c t iv e  - -  p r i o r  t o  
t h e  s p i l l  s e t t l e m e n t ,  a n d  t h a t  i s  w hy i t  w as d eem ed t o  b e  im p o r t a n t  
a t  t h a t  t i m e .
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SB 2 0 1

M s . M u n so n  s a i d  SB 2 0 1  e s t a b l i s h e s  t h e  E x x o n  V a ld e z  E n v ir o n m e n t a l  
R e s t o r a t i o n  T r u s t  F u n d . T h e y  w i l l  b e  a d m in is t e r e d  b y  t h e  
D e p a r tm e n t o f  R e v e n u e . S e c . 310 e s t a b l i s h e s  a n i n e  m em ber b o a r d  
o f  t r u s t e e s  f o r  t h e  f u n d .  T h e  b i l l  a l s o  r e q u i r e s  t h e  b o a r d  t o  
r e p o r t  t o  t h e  G o v e r n o r  a n d  t h e  L e g i s l a t u r e  b y  F e b r u a r y  1 , o f  e a c h  
y e a r  o n  i t s  a c t i v i t i e s  a n d  p r o g r a m s . T h e y  a l s o  m u s t p r o v id e  an  
e s t i m a t e  o f  t h e  a n n u a l  in c o m e  a n d  e x p e n s e s  o f  t h e  f u n d .

U n d e r  t h i s  b i l l ,  t h e  l e g i s l a t u r e  a p p r o p r ia t e s  t h e  m oney t o  t h e  fu n d  
a n d  t h e n  t h e  l e g i s l a t u r e  a p p r o p r ia t e s  m oney fr o m  t h e  fu n d  t o  t h e  
b o a r d  f o r  s p e c i f i c  p r o j e c t s .  e f f e c t i v e  d a t e  o f  t h e  b i l l  a ls o
t i e s  i t s e l f  t o  t h e  E x x o n  V a ld e z  s e t t l e m e n t ,  w h ic h  R e p . M a r t in  
m e n t io n e d  i n  SB 2 0 0 . SB 202 i s  a n  a p p r o p r i a t i o n  b i l l .  T h e  i n t e n t  
w as t o  a p p r o p r i a t e  t h o s e  fu n d s  t h a t  came e x c l u s i v e l y  t o  t h e  s t a t e  
t o  t h e s e  tw o  t r u s t  f u n d s .

R e p . H a n le y  b e l i e v e d  t h e  a p p r o p r i a t i o n  b i l l  n e e d s  w o r k ,  s in c e  t h e r e  
s h o u ld  b e  som e r e l a t i o n s h i p  b e tw e e n  t h e  m o n e y t h a t ' s  c o m in g  i n .  He 
s a id  t h e y  t a l k  a b o u t  s p e c i f i c s  h e r e  f o r  p u r c h a s in g  t im b e r  r i g h t s .  
T h a t ' s  m o re  a p p r o p r i a t e l y  up t o  t h e  t r u s t e e s .  T h a t  may b e  
s o m e th in g  t h a t ' s  c o v e r e d  a lr e a d y  u n d e r  t h e  n o r m a l t r u s t e e s  p r o c e s s .  
S o , t h e r e ' s  n o  s e n s e  u s  u s in g  m oney t h a t  w e 'v e  h a d  a p p r o p r ia t e d  t o  
u s  a s  d i r e c t  s t a t e  a p p r o p r i a t io n s  t o  p u r c h a s e  t h i n g s  t h a t  a r e  
p r o b a b ly  g o in g  t o  b e  p u r c h a s e d  a n yw a y u n d e r  t h e  j o i n t  f e d e r a l / s t a t e  
m o n e y .

M s . M u n so n  r e p l i e d  t h a t  t h e i r  i n t e n t  i n  t h e  b i l l s  w as t o  t r y  t o  b e  
a s  b r o a d  a n d  g e n e r a l  aB p o s s i b l e  t o  a l l o w  t h e  f u l l  g a m u t o f  
p o t e n t i a l  r e s t o r a t i o n  a c t i v i t i e s  t o  o c c u r .  I t  w as a l s o  t h e i r  
i n t e n t  t o  e n c o u r a g e  c o o p e r a t iv e  r e s t o r a t i o n  e f f o r t s  w i t h  t h e  
t r u s t e e s .

M r . H a n d le y  h a d  a q u e s t io n  a b o u t  S e c . 1 .  He s a i d  h e  w as n o t  s u r e  
e x a c t l y  w h a t  m o n e y t h a t  i n i t i a l  a p p r o p r i a t i o n  w o u ld  sw eep i n .  I t  
seem s l i k e  i t  w o u ld  p o t e n t i a l l y  sw eep i n  t h e  m o n e y we r e c e iv e d  
u n d e r  t h e  c r i m i n a l  p l e a  a n d  t h e  m oney we w i l l  g e t  f o r  r e im b u r s e m e n t  
f o r  e x p e n d i t u r e s  t h e  s t a t e ' s  a lr e a d y  m a d e . I t  seem s l i k e  i t  c o u ld  
p o t e n t i a l l y  d o  t h i s ,  b u t  t h a t  i t  w as n o t  S e n a t o r  M e n a r d 's  i n t e n t .  
W h a t w as t h e i r  i n t e n t ?

M s . M u n so n  r e p l i e d  t h a t  M a rk  i s  c o r r e c t .  T h e y  d i d  i n t e n d  i t  t o  b e  
l i m i t e d ,  b u t  p e r h a p s  t h e y  d i d  n o t  c o n v e y  t h a t  t o  t h e  d r a f t e r s .  She 
s a id  t h e y  c o u ld  w o r k  o n  t h a t  la n g u a g e  i n  c o n j u n c t i o n  w i t h  t h e  o t h e r  
b i l l s  t h a t  h a v e  b e e n  d r a f t e d .  S he s a id  t h e y  w e r e  a m e n a b le  t o  
w o r k in g  w i t h  o t h e r s  t o  p u t  t o g e t h e r  a l e g i s l a t i v e  p a c k a g e .

R e p . M a r t i n  w a n te d  t o  know  i f  t h e  t h r e e  b i l l s  c o u ld  b e  c o m b in e d .

T h e  C h a ir m a n  r e p l i e d  t h a t  t h e  a p p r o p r i a t i o n  b i l l  h a d  t o  s ta n d
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a lo n e .

M r . C h e n o w e th  s a id  S B 's  2 0 0  a n d  2 0 1  c o u ld  b e  c o m b in e d .

T h e r e  w e re  n o  f u r t h e r  q u e s t io n s  f o r  M s. M u n s o n , a n d  s o  t h e  C h a irm a n  
c o n t in u e d  w i t h  t h e  l a s t  i t e m  o n  t h e  a g e n d a , w h ic h  i s  R e p . M a r t i n ' s  
r e s o l u t i o n .

HCR B i l l  D r a f t  b y  R e p . T e r r y  M a r t i n

R e p . M a r t i n ' s  d r a f t  r e s o lv e s  t h a t  t h e  A la s k a  L e g i s l a t u r e  a p p r o v e  
t h e  p r o p o s e d  new s e t t l e m e n t  w i t h  E x x o n  ( t h o s e  d o c u m e n ts  s ig n e d  on 
S e p te m b e r  3 0 , 1 9 9 1 ) . He f e l t  we s h o u ld  a p p r o v e  t h e  E x x o n
s e t t l e m e n t  a n d  m ove f o r w a r d .

R e p . D a v id s o n  ( v i a  t e le c o n f e r e n c e )  t h o u g h t  p e r h a p s  we s h o u ld  
i n c l u d e  an  a d d i t i o n a l  r e s o l v e  t h a t  t h e  l e g i s l a t u r e  w o u ld  l i k e  t o  
s e e  a n  in c r e a s e d  r o l e  f o r  i t s e l f  i n  t h e  d i s p e n s a t i o n  o f  t h o s e  
f u n d s .  W o u ld  R e p . M a r t i n  a g r e e  w i t h  t h a t ?

R e p . M a r t i n  r e p l i e d  t h a t  a l t h o u g h  t h e  o t h e r  b i l l s  b e in g  c o n s id e r e d  
d e a l  w i t h  t h a t  i s s u e ,  he. h a d  n o  p r o b le m  w i t h  i n c l u d i n g  s u c h  a 
p r o v i s i o n  i n  h i s  r e s o l u t i o n .

R e p . D a v id s o n  com m ented t h a t  t h e  r e a s o n  h e  s a y s  t h a t  i s  t h a t  a 
r e s o l u t i o n  u s u a l l y  h a s  n o  p r o b le m  g o in g  f o r w a r d ,  w h e re a s  t h e s e  
b i l l s  o b v i o u s l y  a r e  g o in g  t o  h a v e  much m o re  s c r u t i n y  a n d  i n v o l v e  
a l o n g e r  p r o c e s s .  I n  t h e  e v e n t  some o f  t h e  b i l l s  d o  n o t  p a s s ,  he  
w o u ld  l i k e  t h e  r e s o l u t i o n  t o  r e f l e c t  t h a t  t h e s e  p e o p le  s h o u ld  be 
a w a re  t h a t  we e x p e c t  t o  h a v e  a r o l e  i n  f u t u r e  s e t t l e m e n t s .

C h a ir m a n  G r u e n b e r g  a s k e d  M r . H a n d le y  t o  w o r k  w i t h  M r .  C h e n o w e th  t o  
s e e  t h a t  R e p . D a v id s o n 's  s u g g e s t io n s  a r e  i n c o r p o r a t e d  i n t o  a new 
d r a f t  o f  t h e  M a r t i n  r e s o l u t i o n .

R e p . P a t  P a r n e l l  a g r e e d  w i t h  R e p . D a v id s o n .  He s a i d  R e p . M a r t in  
e a r l i e r  i n d i c a t e d  t h e  l e g i s l a t u r e  h a d  t o  m a i n t a i n  i t s  
c o n s t i t u t i o n a l  r o l e .  I t  seem s t o  h im  t h a t  i t  i s  w i t h i n  t h e  p u r v ie w  
o f  t h e  c o n s t i t u t i o n ,  a n d  i t  i s  o u r  r e s p o n s i b i l i t y  t o  u p h o ld  i t ,  
t h a t  we a g r e e  w i t h  t h e  a g r e e m e n t a n d  c o n s e n t  d e c r e e  —  t h a t  we 
s t i l l  m a i n t a i n  o u r  r i g h t f u l  r o l e  i n  t h e  d is b u r s e m e n t  o f  t h o s e  
f u n d s .

C h a ir m a n  G r u e n b e r g  a s k e d  s t a f f  t o  e n s u r e  t h a t  t h a t  k in d  o f  la n g u a g e  
w as in c l u d e d  a l s o .

A d i o u r n m e n t

T h e r e  b e in g  n o  f u r t h e r  com m ents o r  q u e s t i o n s ,  t h e  C h a irm a n  
a d jo u r n e d  t h e  m e e t in g  a t  3 :4 5  p .m .

HOUSE EXXON COMMITTEE - 1 7 -  1 2 / 0 9 / 9 1



DIVISION OF LEGAL SERVICES
LE G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A
(007) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M D ecem b er 10, 1991

SU BJECT: D eductibility o f certa in  expenses fro m  state incom e tax 

(W ork O rd er No 7-L S1650A )

TO: R ep resen ta tive  Max F. G ru en berg , Jr.

FROM : Jack C henow eth 

Legislative C ounsel

Your recen t opinion request asks abou t Exxon’s ability, as a taxpayer to deduct under 

the s ta te ’s incom e tax (th e  A laska N et Incom e Tax A ct) am ounts that it pays or 

incurs under the recently concluded settlem ent.

This office recently  considered the question o f the deductibility, under fe deral incom e 

tax law, o f am ounts to be paid by Exxon as fines and restitu tion  in conjunction with 

the se ttlem en t o f crim inal charges arising out o f th e  M arch, 1989, Exxon V aldez  

grounding. T h at opinion determ ined  that the fines w ere  clearly not deductible, bu t 

that the restitu tion paym ent p robably  was a d ed u ctib le  expense. The opinion said:

You have asked about the deductibility, under fed e ra l income tax law, 

o f the fine and restitu tion that Exxon will pay under the recently  

approved  plea agreem ent. T h e fine is c learly  not deductib le under 26 

U.S.C. 162(f), which precludes a deduction fo r "any fine or sim ilar 

penalty paid to a governm ent fo r vio lation o f any law." The restitution 

probably  is deductible, but this is not en tire ly  clear.

T h e IRS regulations (a ttach ed ) on fines and penalties, and the case law 

on the issue, m ake it c lear that any fine im po sed  in connection with a 

crim inal conviction is not deductib le, b ecau se  o f 162(f). Indeed, even 

if the fine here w ere a civil fine under th e  C lean  W ater Act. it would 

probably not be deductib le. T ru e  v. U nited S ta te s . 894 F.2d 1197 (10th 

Cir. 1990); Colt Industries. Inc. v. U nited  S ta te s . 880 F.2d 1311 (Fed.

Cir. 1989).

T he restitu tion probably is deductib le  as a business expense under 

section 162, with subsection  (f)  not app licab le. S ee  the last sen tence



Representative Max F. Gruenberg, Jr.
December 10, 1991
Page 2

o f regu lation  1 .162-21(b)(2 ) ("C om pensatory dam ages . . . paid  to  a 

governm ent do not constitu te  a fine or penalty"). H ow ever, a t least 

on e case  has held that restitu tion  was not deductib le. In W aldm an v. 

C om m issioner. 88 T.C. 1384 (U.S. Tax Ct. 1987), a ffirm ed  on basis o f 

T ax C ourt opin ion. 850 F.2d 611 (9 th  Cir. 1988), the taxpayer, 

convicted  o f grand th e ft in a C alifornia court in connection  with 

busin ess fraud, was o rd ered  to pay restitu tion  as a condition  o f 

p robation . T h e court found that the o rd er was in tended  at least in 

p a rt as a penalty, and th a t the "com pensatory dam ages" clause o f  the 

regu lation  did not apply. T h e court also found th a t the restitu tion  

should be seen  as paid  to  th e  governm ent, even  though it w ould be 

d istribu ted  to the taxpayer’s victims.

M y guess, however, w ould b e  that the restitu tion  o rd er in the Exxon 

case  will be  trea ted  by the Internal R even u e Service as in the nature 

o f com pensato ry  dam ages, ra th er than as an additional penalty. 

(In deed , th ere  may a lready  be som e tacit ag reem en t be tw een  the 

fed era l governm ent and Exxon about th e  tax consequ ences o f th e  p lea  

agreem en t.) T he fact th at the restitu tion  m oneys are  specifically  

d irec ted  to go to resto ra tio n  o f the environm ent certainly seem s to 

qualify them  as com pensato ry  dam ages. M oreover, the n a tu re  o f 

Exxon’s o ffenses (n o t involving fraud or dishonesty, un like the 

W aldm an case) would in my opinion m ake the IRS and the courts less 

likely to find that som eth ing labelled  restitu tion  is in fact an additional, 

nondeductib le  penalty.-^ H ow ever, in light o f W aldm an, th e re  is 

certain ly  the possibility th a t the restitu tion o rd er m ight be found to be 

nondeductib le, too.

Since the s ta te ’s incom e tax provisions are  tied  to  the fed era l tax code, A S 43.20.021, 

and the section  o f the fed era l tax code relied  upon to  reach  the conclusions se t out 

in the ea rlie r  opinion has not been  changed o r am ended by the sta te  tax law, th e  

conclusions reached  as regard s deductibility  fo r pu rpo ses o f  the fed e ra l incom e tax 

should also attach  as to taxation under the A laska N et Incom e Tax Act: the

com pany may not deduct the am ount o f the fine, bu t is likely to claim  th e  restitu tio n  

payable as a deductib le  business expense and, for reasons discussed in th e  e a rlie r  

opinion, would seem  to have a reaso n ab le  chance to prevail if  that deduction  is 

challenged by the D epartm en t o f  R evenue.

JB C dm b

91-299.1mb

-  See, Mason and Dixon Lines, Inc. v. United States. 708 F.2d 1043 (6th Cir. 1983), holding 
deductible "liquidated damages" that m otor carrier was required by Virginia law to pay fo r operating 
overweight trucks (in addition to nondeductible fines).



B IL L S

D r a f t  # 1 ; "A n  A c t  r e l a t i n g  t o  t h e  E x x o n  V a ld e z  O i l  S p i l l  T r u s t  and 
t o  n a t u r a l  r e s o u r c e  dam age r e c o v e r ie s  u n d e r  t h e  M em orandum  o f  
A g r e e m e n t a n d  C o n s e n t  D e c re e  e n t e r e d  i n t o  b y  t h e  U n i t e d  S t a t e s  
a n d  t h e  s t a t e  i n  s e t t l e m e n t  o f  t h e  p a r t i e s '  c la im s  f o r  dam ages 
f o r  i n j u r y ,  l o s s ,  o r  d e s t r u c t i o n  t o  t h e  n a t u r a l  r e s o u r c e s  
a f f e c t e d  b y  t h e  M a rc h  2 4 , 1 9 8 9 , E x x o n  V a ld e z  o i l  s p i l l ;  t o  t h e  
a p p r o v a l  o f  e x p e n d i t u r e s  b y  t h e  s t a t e  o f f i c e r s  a c t i n g  as 
t r u s t e e s  o f  t h e  t r u s t  e s t a b l i s h e d  f o r  n a t u r a l  r e s o u r c e  dam age 
r e c o v e r ie s  u n d e r  t h a t  M em orandum  o f  A g r e e m e n t a n d  C o n s e n t 
D e c r e e ; a n d  p l a c i n g  t h e  s t a t e  t r u s t e e s  o f  t h e  E x x o n  V a ld e z  
s e t t l e m e n t  a n d  c e r t a i n  p e r s o n s  t o  whom t r u s t  d u t i e s  a r e  
d e le g a t e d  i n  t h e  A la s k a  E x e c u t iv e  B ra n c h  E t h i c s  A c t ;  and 
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

D r a f t  # 2 ; "A n A c t  m a k in g  a c o n t in g e n t  a p p r o p r i a t i o n  t o  t h e  E x x o n  
V a ld e z  O i l  S p i l l  T r u s t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

D r a f t  # 3 : "A n A c t  r e q u i r i n g  j u d i c i a l  a p p r o v a l  o f  p r o p o s e d
s e t t l e m e n t s  e n t e r e d  i n t o  b y  t h e  s t a t e  i n  p u b l i c  i n t e r e s t  
l i t i g a t i o n ;  s e t t i n g  f o r t h  p r o c e d u r e s  f o r  j u d i c i a l  r e v ie w  o f  
t h e s e  p r o p o s e d  s e t t l e m e n t s ;  d e f i n i n g  p u b l i c  i n t e r e s t  
l i t i g a t i o n ;  a n d  a m e n d in g  R u le  4 1 , A la s k a  R u le s  o f  C i v i l  
P r o c e d u r e ,  a n d  R u le s  202 a n d  2 1 6 , A la s k a  R u le s  o f  A p p e l la t e  
P r o c e d u r e . "

CSHB 144 ( F IN )  am : "A n  A c t  p r o v i d i n g  f o r  l e g i s l a t i v e  a p p r o p r i a t i o n
o f  t h e  te r m s  o f  c e r t a i n  p r o p o s e d  s e t t l e m e n t s  o f  c la i m s ;  
p r o h i b i t i n g  t h e  p a y m e n t o f  t h o s e  te r m s  w i t h o u t  a n  e x p r e s s  
a p p r o p r i a t i o n ;  a n d  t h e  r e q u i r i n g  r e p o r t s  o f  s e t t l e m e n t s . "  (B y 
R e p . U lm e r )

CSHB 287 ( F IN )  •. "A n A c t  d i s a l l o w i n g  u n d e r  t h e  A la s k a  N e t  In c o m e  
T a x  a p o r t i o n  o f  t h e  d e d u c t io n  a u t h o r iz e d  b y  t h e  I n t e r n a l  
R e v e n u e  C ode f o r  c e r t a i n  o i l  a n d  h a z a r d o u s  s u b s t a n c e  d is c h a r g e  
r e l a t e d  e x p e n d i t u r e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "  
(B y  R e p . E l l i s )

HB 4 1 1 : "A n A c t  m a k in g  a p p r o p r i a t i o n s  f o r  r e s t o r a t i o n  p r o j e c t s
r e l a t i n g  t o  t h e  E x x o n  V a ld e z  o i l  s p i l l ;  a n d  p r o v i d i n g  f o r  an 
e f f e c t i v e  d a t e . "  (B y  R e p . D a v id s o n )
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MEMORANDUM

F e b r u a r y  7 ,  1992

T o : R e p r e s e n t a t iv e  M ax G ru e n b e rg
C h a i r ,  S e t t le m e n t  S u b c o m m itte e  

F ro m : M a r k  H a n d le y

R e : S e c t io n a l  A n a l y s i s  o f  D r a f t  # 1 ( 7 - L S 1 5 6 3 \M ) , T h e  E x x o n  
V a ld e z  O i l  S p i l l  T r u s t  B i l l

S e c t io n  1

T h is  s e c t i o n  s e t s  o u t  l e g i s l a t i v e  f i n d i n g s  r e g a r d in g  t h e  E x x o n  
V a ld e z  o i l  s p i l l  s e t t l e m e n t ,  a n d  t h e  s e t t l e m e n t  p r o c e s s .  T h e s e  
f i n d i n g s  a l s o  e s t a b l i s h  t h e  n e e d  f o r  t h e  l e g i s l a t i o n  
recom m ended b y  t h e  S e t t le m e n t  S u b c o m m itte e .

S e c t io n  2

AS 3 7 . 1 4 . 4 0 0  e s t a b l i s h e s  t h e  E x x o n  V a ld e z  O i l  S p i l l  T r u s t  and 
p r o v id e s  t h a t  i t  w i l l  b e  m anaged i n  a c c o r d a n c e  w i t h  t h e  te r m s  
o f  t h e  M . O . A .

AS 3 7 . 1 4 . 4 0 5  p r o h i b i t s  s t a t e  t r u s t e e s  fr o m  a p p r o v in g  t r u s t  
e x p e n d it u r e s  u n le s s  t h e  s t a t e  h a s  a p p r o p r ia t e d  t h e  s t a t e s  
i n t e r e s t  i n  t h e  s e t t l e m e n t  m oney t o  t h e  t r u s t  a n d  t h e  
l e g i s l a t u r e  h a s  made an  a p p r o p r i a t i o n  f o r  t h a t  s p e c i f i c  t r u s t  
e x p e n d i t u r e .

AS 3 7 . 1 4 . 4 1 0  p r o v id e s  t h a t  r e im b u r s e m e n ts  f o r  s t a t e  s p i l l -  
r e la t e d - e x p e n s e s  in c u r r e d  b e f o r e  9 / 3 0 / 9 2  w i l l  b e  d e p o s i t e d  i n  
t h e  g e n e r a l  f u n d .  T h is  c l a r i f i e s  an  a m b ig u it y  a s  t o  t h e  
d i s p o s i t i o n  o f  t h e s e  fu n d s  i n  t h e  M . O . A .

AS 3 7 . 1 4 . 4 1 5  r e q u ir e s  t h a t  t h e  s t a t e  t r u s t e e s  a n n u a l l y  s u b m it  
a p r o p o s e d  b u d g e t  f o r  t h e  n e x t  f i s c a l  y e a r  a n d  a n  a c c o u n t in g  
o f  fu n d s  a c t u a l l y  s p e n t  o u t  o f  t h e  p r e c e d in g  y e a r s  b u d g e t .



AS 3 7 . 1 4 . 4 2 0  p r o h i b i t s  t h e  s t a t e  t r u s t e e s  fr o m  a p p r o v in g  t r u s t  
e x p e n d i t u r e s ,  u n le s s  t h e s e  e x p e n d it u r e s  a r e  p a id  t o  g o v e r n m e n t 
a g e n c ie s ,  o r  a r e  made p u r s u a n t  t o  o u r  s t a t e  p r o c u r e m e n t  c o d e .

AS 3 7 . 1 4 . 4 2 5  p la c e s  r e c o r d s  t h a t  a r e  s u b j e c t  t o  t h e  c o n t r o l  o f  
a s t a t e  t r u s t e e  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  s t a t e  p u b l i c  
r e c o r d s  a c t .

AS 3 7 . 1 4 . 4 5 0  d e f i n e s  " s t a t e  t r u s t e s "  a n d  " t r u s t "  f o r  t h e  
p u r p o s e s  o f  s e c t i o n  o n e  o f  t h i s  b i L l .

S e c t io n  3

AS 2 4 . 2 0 . 2 0 6  am ends t h e  e x i s t i n g  s t a t u t e s  t h a t  l i s t  t h e  d u t i e s  
o f  L . B . &  A.  b y  a d d in g  t.he d u t y  p r o v id e  t h e  t r u s t e e s  w i t h  
a s s is t a n c e  i n  p r e p a r in g  t h e i r  b u d g e t  r e p o r t s .

S e c t io n  4

AS 3 7 . 0 5 . 1 4 7 ( 5 )  a d d s  in c o m e  o f  t h e  t r u s t  t o  t h e  d e f i n i t i o n  o f  
‘■p ro g ra m  r e c e i p t s " .  T h is  w i l l  p r o v id e  f o r  s p e c i a l  a - c o u n t in g  
o f  t h e s e  f u n d s .

S e c t io n  5

AS 3 9 . 5 2 . 9 6 0 ( 2 1 ) (C) s u b je c t s  s t a t e  t r u s t e e s  a n d  t h e i r  
d e s ig n e e s  t o  t h e  r e q u ir e m e n t s  o f  t h e  A la s k a  E x e c u t iv e  B ra n c h  
E t h i c  A c t .

S e c t io n  6
AS 4 4 . 6 2 . 3 1 0 ( g )  s u b j e c t s  s t a t e  t r u s t e e s  a n d  t h e i r  d e s ig n e e s  t o  
t h e  r e q u ir e m e n t s  o f  t h e  Open M e e t in g s  A c t .

S e c t io n  7
P r o v id e s  f o r  a n  im m e d ia te  e f f e c t i v e  d a t e .
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HOUSE- B IL L  NO. L

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

Introduced:
Referred:

A B IL L  

FOR AN ACT ENTITLED

1 "A n Act re la tin g  to the Exxon Valdez Oil Spill T ru st and to n a tu ra l reso u rce  dam age

2 recoveries u n der the M em orandum  of A greem ent and C onsent D ecree en tered  into by  the

3 United S ta tes and the state in settlem ent o f the p a rtie s ’ claim s fo r  dam ages fo r  in ju ry ,

4 loss, or destruction  to the n atura l resources affected by the M arch 24, 1989, Exxon Valdez

5 oil sp ill; to the approval o f expenditures by the sta te  o fficers ac tin g  as tru stee s  o f the

6 tru st established  fo r natural resource dam age recoveries u n d er th a t M em orandum  o f

7 A greem ent and Consent D ecree; and placing the sta te  tru stees o f the Exxon V aldez

8 settlem ent and certain  persons to whom tru s t duties are delegated in the A laska Executive

9 B ranch  E th ics Act; and provid ing for an effective date."

10 BE IT  ENACTED BY TH E LEGISLATURE OF TH E STA TE OF ALASKA:

11 * Section  1. LEGISLATIVE DISPOSITION AND FINDINGS. The legislature

12 (1) approves the administration’s efforts to avoid protracted court battles and escalating
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1 attorney costs through settlement o f the Exxon Valdez Oil Spill litigation;

2 (2) disapproves the process by which the second settlement proposal was accepted;

3 specifically, the legislature disapproves o f the failure o f the governor to abide by the governor’s

4 com m itm ent to subm it the proposal to the legislature for approval, and the refusal o f the parties to allow

5 fo r public com m ent before the public’s claims were irrevocably compromised;

6 (3) approves the acceptance o f  the second criminal plea agreement that resulted in an

7 additional $50,000,000 in restitution for restoration o f Prm ce W illiam Sound;

8 (4) disapproves the governor’s acceptance o f the second civil settler :ent because, under

9 the terms o f the second settlement, there is delay in the payment schedule that reduced the value o f that

10 settlem ent; the second civil settlement is worth approximately $7,300,000 less than the civil settlem ent

11 rejected by the House o f Representatives;

12 (5) finds that there is a need for statutory change to eliminate the causes o f the failure

13 o f process that occurred in the final settlement o f the Exxon Valdez oil spill litigation, to incorporate

14 the spirit o f  the recommendations o f the House Special Committee on the Exxon Valdez Oil Spill Claims

15 Settlem ent that are encom passed in House Concurrent Resolution 29, and to cure the constitutional

16 infirm ities o f this settlement.

17 * Sec. 2. AS 37.14 is amended by adding new sections to read:

18 ARTICLE 5. EXXON VALDEZ OIL SPELL TRUST.

19 Sec. 37.14.400. TRUST ESTABLISHED. The Exxon Valdez O il Spill Trust is

20 established. Subject to law, the trust shall be managed under the Memorandum o f Agreem ent

21 and Consent Decree entered into by the United States and the state on A ugust 27, 1991, in

22 settlem ent o f claim s for damages for injury, loss, or destruction to the natural resources affected

23 by the March 24, 1989, Exxon Valdez oil spill.

24 Sec. 37.14.405. APPROPRIATIONS REQUIRED, (a) The state trustee may not

25 approve an expenditure from the trust unless

26 (1) trust money available for the proposed expenditure has been appropriated by

27 the legislature to the trust; and

28 (2) the legislature has appropriated money from the trust fo r the proposed

29 expenditure.

30 (b) The provisions o f (a) o f  this section do not apply to amounts paid as reimbursements

31 to the United States or the state as authorized by the Memorandum o f  Agreement and Consent

-2-
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1 D ecree for expenses that are

2 (1) related to the Exxon Valdez oil spill; and

3 (2) incurred by either government before Septem ber 30, 1991.

4 Sec. 37.14.410. REIMBURSED EXPENDITURES. Amounts received  by the state as

5 reim bursem ent fo r expenses related to the Exxon Valdez oil sp ill incurred by the state before

6 Septem ber 30, 1991, shall be deposited in the general fund.

7 Sec. 37.14.415. BUDGET AND REPORTS. The state trustees shall

8 (1) subm it to the governor and the legislature by February 1 each year a report that

9 sets out, fo r each object or purpose o f expenditure, the amounts approved fo r expenditure from

10 the trust during the preceding fiscal year and the amounts actually expended during the preceding

11 fisca l year, and

12 (2) prepare and submit, under AS 37.07, a budget fo r the next fiscal year setting

13 out the trustees’ determination o f the amount required for that fiscal year fo r  appropriation for

14 (A) the operating expenses o f the trust; and

15 (B ) the probable objects or purposes o f  expenditure and the anticipated

16 amounts o f  expenditure o f the trust as authorized by the M emorandum o f A greem ent and

17 Consent Decree.

18 Sec. 37.14.420. PAYMENTS TO PERSONS OTHER THAN GOVERNMENTS. The

19 state trustees may not approve the paym ent o f an expenditure from the trust to a person other

20 than the state or federal government unless the expenditure com plies with the procurement

21 procedures established by AS 36.30.

22 Sec. 37.14.425. PUBLIC RECORDS. For purposes o f AS 09.25.120, records o f the trust

23 in the custody or subject to the control o f  state officers and agencies are public records.

24 Sec. 37.14.450. DEFINITIONS. In AS 37.14.400 - 37.14.450,

25 (1) "state trustee" means a state o fficer designated by the governor to serve as a

26 co-trustee o f  the trust;

27 (2) "trust" means the trust established fo r natural resource damage recoveries

28 under the Memorandum o f Agreem ent and Consent Decree entered into by the United States and

29 the state on August 27, 1991, in settlem ent o f claim s for damages fo r injury, loss, or destruction

30 to the natural resources affected by the March 24, 1989, Exxon Valdez oil spill.

31 * Sec. 3. AS 24.20.206 is amended to read:

WORK DRAFT WORK DRAFT WORK DRAFT

-3-
New Text Underlined [DELETED TEXT BRACKETED]



1 Sec. 24.20.206. DUTIES. The Legislative Budget and Audit Committee shall

2 (1) report to the legislature its recommendations relating to the confirmation o f

3 appointees to the Board o f Trustees o f the Alaska Permanent Fund Corporation;

4 (2) annually review  the long-range operating plans o f all agencies o f the state

5 which perform  lending or investment functions;

6 (3) review  periodic reports from all agencies o f the state which perform lending

7 or investm ent functions;

8 (4) present a complete report o f  investm ent programs, plans, performance, and

9 policies o f all agencies o f the state which perform  lending or investm ent functions to the

10 legislature within 30 days after the convening o f each regular session;

11 (5) present to the legislature within 30 days after the convening o f each regular

12 session a review o f the report o f the governor under AS 37.07.020(d) with recommendations fo r

13 needed legislation;

14 (6) in conjunction with the finance committee o f each house recommend annually

15 to the legislature the investment policy for the general fund surplus and fo r the income from  the

16 perm anent fund;

17 (7) provide for an annual post audit and annual operational and performance

18 evaluation o f the Alaska Permanent Fund Corporation investments and investm ent programs;

19 (8) provide for an annual operational and performance evaluation o f the Alaska

20 H ousing Finance Corporation and the Alaska Industrial Development and Export Authority; the

21 perform ance evaluation shall include, but is not lim ited to, a comparison o f the effect on various

22 sectors o f the economy by public and private lending, the effect on resident and nonresident

23 employment, the effect on real wages, and the effect on state and local operating and capital

24 budgets o f the programs o f the Alaska Housing Finance Corporation and the Alaska Industrial

25 D evelopm ent and Export Authority!

26 (9) provide assistance to the tru stees  o f the tru st e stab lish ed  in AS 37.14.400 -

27 37.14.450 in ca rry in g  out th eir duties u n der AS 37.14.415.

28 * Sec. 4. AS 37.05.146 is amended to read:

29 Sec. 37.05.146. DEFINITION OF PROGRAM RECEIPTS. In AS 37.05.142 - 37.05.146

30 and AS 37.07.080, "program receipts" means fees, charges, income earned on assets, and other

31 state money received by a state agency in connection with the performance o f its functions; all
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1 program, receipts except the following are general fund program receipts:

2 (1) federal receipts;

3 (2) U niversity o f A laska receipts (AS 14.40.491);

4 (3) individual, foundation, or corporation gifts, grants, o r bequests that by their

5 term s are restricted to a specific purpose;

6 (4) receipts o f the following funds:

7 (A) highway working capital fund (AS 44.68.210);

8 (B) correctional industries fund (AS 33.32.020);

9 (C) loan funds;

10 (D) international airports revenue fund (AS 37.15.430);

11 (E) funds managed by the Alaska Aerospace D evelopm ent Corporation

12 (AS 14.40.821), the Alaska State Housing Authority (AS 18.55.020), the A laska Housing

13 Finance Corporation (AS 18.56.020), the A laska Railroad Corporation (AS 42.40.010),

14 the M unicipal Bond Bank Authority (AS 44.85.020), or the Alaska Industrial

15 D evelopm ent and Export Authority (AS 44.88.020);

16 (F) fish and game fund (AS 16.05.100);

17 (G) school fund (AS 43.50.140);

18 (H) training and building fund (AS 23.20.130);

19 (I) retirement funds (AS 14.25, AS 22.25, AS 26.05 222, AS 39.35, and

20 form er AS 39.37);

21 (J) permanent fund (art. IX, sec. 15, A laska Constitution);

22 (K) public school trust fund (AS 37.14.110);

23 (L) second injury fund (AS 23.30.040);

24 (M) fisherm en’s fund (AS 23.35.060);

25 (N) FICA administration fund (AS 39.30.050);

26 (O) mental health trust fund (AS 37.14.031)!

27 (51 rece ip ts o f the tru s t estab lish ed  by AS 37.14.400 - 37.14.450.

28 * Sec. 5. AS 39.52.960(21) is amended to read:

29 (21) "public officer" or "officer" means

30 (A) a public employee; [AND]

31 (B) a m em ber o f a board or commission; and
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1 (C) a sta te  o fficer designated  by  the g o v ern o r to a c t as tru stee  o f the

2 tru s 1*: o r  a person to whom  the tru stee  has delegated tru s t du ties: in th is p a ra g ra p h .

3 " t r u s t1* has th e  m eaning given in AS 37.14.450;

4 * Sec. 6. AS 44.62.310 is amended by adding a new subsection to read:

5 (g) Unless an exception is authorized by federal law, the provisions o f this section and

6 AS 44.62.312 apply to meetings o f the state officers designated by the governor to act as trustees

7 o f  the trust established by AS 37.14.400 -  37.14.450, and to m eetings o f persons to whom they

8 have delegated any o f their authority, i f  the m eetings involve

9 (1) two or more o f the state officers or persons fo r purposes o f establishing a

10 common state position fo r purposes o f administration o f the trust; or

11 (2) one or more o f the state officers or persons and one or more o f the individuals

12 appointed as trustees by the President o f the United States, or individuals to whom those trustees

13 have delegated any o f their authority, for purposes o f exercising authority over the trust.

14 * Sec. 7. This A ct takes effect immediately under AS 01.10.070(c).
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MEMORANDUM

J a n u a r y  2 7 , 1992

T o : R e p r e s e n t a t iv e  M ax G r u e n b e rg  
C h a i r ,  S e t t le m e n t  S u b c o m m itte e

F ro m : M a rk  H a n d le y  J f f \ j

R e : S e c t i o n a l  A n a l y s i s  o f  D r a f t  # 2 ( 7 - L S 1 6 7 5 \ A ) , T h e  E x x o n  
V a ld e z  O i l  S p i l l  T r u s t  A p p r o p r i a t io n  B i l l

S e c t io n  1

A p p r o p r ia t e s  t h e  s t a t e s  i n t e r e s t  i n  t h e  t h e  E x x o n  V a ld e z  o i l  
s p i l l  s e t t l e m e n t  m oney p a id  b y  E x x o n  i n  FY '9 2  a n d  FY '9 3  t o  
t h e  E x x o n  V a ld e z  O i l  S p i l l  T r u s t .  T h i s  a p p r o p r i a t i o n  i s  
c o n t in g e n t  o n  t h e  t a k i n g  e f f e c t  o f  l e g i s l a t i o n  c r e a t i n g  E x x o n  
V a ld e z  O i l  S p i l l  T r u s t ,  r e q u i r i n g  t h e  s t a t e  t r u s t e e s  t o  s u b m it  
t r u s t  e x p e n d it u r e s  t o  t h e  l e g i s l a t u r e  f o r  a p p r o p r i a t i o n ,  
c o m p ly  w i t h  t h e  s t a t e  p r o c u r e m e n t  c o d e , t h e  A la s k a  E x e c u t iv e  
B ra n c h  E t h i c s  A c t ,  and  t h e  A la s k a  Open M e e t in g s  A c t .

S e c t i o n  2

P r o v id e s  f o r  a n  im m e d ia te  e f f e c t i v e  d a t e .
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED

1 "An Act making a contingent appropriation to the Exxon Valdez Oil Spill Trust; and

2  providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Sectio n  1. (a) Contingent upon (b) o f this section, the interest o f the State o f A laska in the money

5 paid during fiscal years 1992 and 1993 by Exxon Corporation, Exxon Shipping Company, or Exxon

6 Pipeline Company, under the Agreement and Consent D ecree in United States v. Exxon et al., and State

7 o f A laska v. Exxon, et al.. United States District Court, D istrict o f  Alaska, cases No. A 91-082 Civ. and

8 A 91-083 Civ., and not paid to the state or federal governm ents as reim bursem ents fo r expenses related

9 to the Exxon Valdez oil spill and incurred by either government before Septem ber 25, 1991, is

10 appropriated to the Exxon Valdez Oil Spill Trust.

11 (b) The appropriation made by (a) o f this section is contingent upon the taking e ffect o f a bill

12 or bills passed by the Seventeenth Alaska State Legislature that

13 (1) establish the Exxon Valdez Oil Sp ill Trust;

14 (2) prohibit state officers designated as trustees o f the Exxon V aldez Oil Spill Trust from
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