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and game programs, that tact may affect other programs of the state departments of 
environmental conservation and fish and game. If trust fund money is spent on 
programs that use state employees, that may also affect the state budget. While the 
attorney general has taken the position that no part of the recovery is "state' money, 
the restoration plan clearly anticipates that the trustees will use state employees in 
some of the trust’s projects. See 56 Fed. Reg. No. 41, p. 8898 (1991). The use of 
these employees, and liability for their acts will certainly affect th" state budget. 
Time taken by the state trustees for their duties in administering the iiust may also 
affect staffing decisions in the state budget. Finally if the trustees acquire property 
to be owned, or partially owned, by the state, that may also affect the long-term fiscal 
obligations of the state.

Third, the cases in this area have primarily dealt with funds received from the federal 
government, and the practice in Aaska has been to appropriate federal funds. 
AS 37.20.020 states that all federal grants of money are to be deposited in a special 
account in the general fund (which would then be subject to appropriation.) In 
addition, AS 46.08.020(a)(2) authorizes the legislature to appropriate to the oil and 
hazardous release response fund "money recovered or otherwise received from 
parties responsible for the containment and cleanup of oil or a hazardous substance 
at a specific site." Since the money will be received from an entity (Exxon) that 
matches the statutory descriotion, the statute indicates the legislature’s intent that 
such money be deposited in the general fund for appropriation. While these statutes 
do not settle the constitutional issue, they do reflect the legislature’s longstanding 
interpretation of its powers.

Fourth, some of the cases holding that money is not subject to appropriation are 
based on the fact that the money was being held by the state in trust for another 
political entity authorized to spend it. E.g.. Navaio Tribe v. Arizona Dept, of Admin., 
528 P.2d 623 (Ariz. 1974)(Tribe and cities); State ex rel Sego v. Kirkpatrick. 524 P.2d 
975 (N.M. 1974)(University.) The money received for natural resource damages from 
Exxon, however, is not being "passed through" to another entity that can spend it 
Rather, the state trustees recover the money "on behalf of the public a?, trustee of the 
natural resources." 33 U.S.C. 1321(f)(5). The natural resources cannot spend the 
money, nor can the public. Therefore the "pass through" rationale underlying these 
cases does not seem to apply to the money recovered from Exxon. The state is doing 
more than "holding" the money for another; it is, through its trustees, deciding how 
to allocate the money, which is primarily a legislative function.

Finally, in all the cases discussed above in which money was held not to be subject 
to appropriation, the money was coming to the state as a gift or grant from either the 
federal government or a third party. (This is true even of the money received from 
a settlement between the federal govertiment and Chevron in Colorado General 
Assembly v. Lamm. 700 P.2d 508 (Colo. 1985) because it does not appear that the 
state was a litigant or released any of its claims in the settlement.) No one could
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seriously maintain that money paid by Exxon under the consent decree is a "gift" from 
Exxon to the state. As is clearly evident from the terms of the consent decree, Exxon 
is to pay the money in exchange for the state and federal governments extinguishing 
their ciaims for damages. This fact distinguishes this situation from those in which 
the court viewed money as outside the appropriation process because it was "non­
state funds." E.g.. State ex rel Sego v.Kirkpatrick. 524 P.2d 975 (N.M. 1974). Money 
received in exchange for a state damage claim can hardly be "non-state funds."

For all of the reasons discussed above, I believe that the state constitution requires 
legislative appropriation before the trust money can be spent.

B. A State A gency Cannot Spend Funds Unless They are Appropriated to It
If. as maintained in the previous section, state money cannot be expended unless it 

is appropriated, then a state agency couid not take money from the trust and spend 
it unless the legislature appropriated it to that agency.

AS 37.07.080(h) does allow the increase of an appropriation item based on federal 
or other program receipts "not specifically appropriated by the full legislature" after 
review by Legislative Budget and Audit Committee. Since AS 37.05.146 defines 
"program receipts" to include "state money received by a state agency in connection 
with the performance of its functions," money from the trust fund given to a state 
agency to do work that is within its statutory power would probably be a program 
receipt. Nevertheless, I doubt that AS 37.07.080(h) alone would allow money to flow 
from the trust to the agency without some sort of an appropriation. In Kellev v. 
Hammond, IJU-77-4 (Superior Ct., 1st Jud. Dist. at Juneau; May 30, 1979), Judge 
Stewart held that LB&A could not, despite AS 37.07.080, approve or veto the 
expenditure of trust or custodial monies received by the executive or judicial branches 
from federal or other sources for specific functions or purposes. However, what 
recent legislatures have done is to appropriate federal and other program receipts 
generally, conditioned on program review under AS 37.07.080(h). See e.g., SLA 
1991, ch. 73, sec.2. This general type of appropriation has not been upheld by the 
state Supreme Court, and could reasonably be challenged as an excessive delegation 
of the legislature’s appropriation power, but we also believe that it could reasonably 
be defended since the legislature is indicating that the money, once received, is to be 
used for the purpose for which it is received.

If the legislature wanted, it could probably appropriate all money flowing from the 
trust to state agencies by using a general appropriation which simply says that any of 
the trust fund money given by the trustees to state agencies is appropriated to the 
designated agencies for the purposes designated by the trustees. On the other hand, 
if the legislature wanted to retain control over the specific trust-funded projects of 
the agencies, the legislature should make sure that the general appropriations in the 
front pages of the budget bill exclude receipts from the Exxon trust, and instead 
appropriate any proposed Exxon trust expenditures in specific appropriations.
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C. Comments on Methods of Legislative Control. There are a number of 
legal issues that affect, or may affect, legislative control over appropriations. The 
discussion below is not intended to be exhaustive, but simply to give you a general 
idea of the relevant legal principles.

1. Continuing Appropriations. I suggested that, in order to satisfy the 
appropriation requirement, the legislature may need to appropriate the money to the 
trust each year, as it is received from Exxon. A one time appropriation of the entire 
settlement proceeds (including amounts to be received in the future) may not be 
valid. In Trustees of Aaska v . State. Superior Ct., 3rd Jud. Dist at Anchorage, C A  
No. 3-AN-84-12053 (Aug. 30, 1985), the Superior Court held that an appropriation 
of money to be received in future fiscal years was invalid as a dedication of funds in 
violation of art. DC sec. 7 of the state constitution. The case was not appealed, and 
might not be followed by the Supreme Court, but it does cast doubt on the validity 
of a one time appropriation of all the money to be received from Exxon in futuic 
fiscal years.

2. Form of Appropriations. The form of appropriations to the trust will 
inevitably be strange because all the legislature can appropriate is the state’s interest 
in the trust money, and the amount of that interest is unknown. Appropriations 
usually require a determinable amount designated for a particular purpose, so the 
lack of a definite amount makes the appropriation somewhat questionable. However, 
since the purpose of appropriations is to give the legislature ultimate control over the 
expenditure of state assets, the court may accept the validity of such an appropria­
tion as the best possible expression of the appropriation power.

3. The Legislature’s Authority to Control the State Trustees and The 
Supremacy Clause. The trust agreement between the state and federal governments 
cites the Clean Water Act (33 U.S.C. 1321) as the basis for the trustees’ authority. 
Trustees appointed by a state governor under the Clean Water Act must be "state 
officials." 42 U.S.C. 9607(f)(2)(B). Because they are state officials, their powers and 
duties may be limited or defined by the legislature. However, because federal law 
is supreme over state law in the event of a conflict between the two, provisions in 
state law could not conflict with the trustees’ duties under federal law. (For instance, 
because federal law requires that money received under the Clean Water Act be used 
only for certain purposes, state law could not require the trustees to spend the money 
on other things.) Federal regulations do require the trustees to develop and 
implement a rehabilitation plan, 40 CFR 300.615(c)(4) and 43 CFR 11.92(c) and
11.93, but this does not appear to require that the development or implementation 
be accomplished without appropriation or other legislative involvement. On the 
contrary, because federal regulations contemplate that recoveries may be put in a 
special account in the state treasury, 43 CFR 11.92(a)(2), federal law appears to 
anticipate that legislative appropriations may be needed. Finally, if the Clean Water
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Act and related regulations were interpreted to require the expenditure of the trust 
money without legislative appropriation, it may have been beyond the power of the 
Attorney General to agree to a settlement under the Clean Water Act. See 
McDowell v. State, 785 P.2d 1, 10, n.20 (Aaska 1989)(Because state was not required 
to manage federal land, the fact that federal law required a subsistence preference 
did not justify such a preference when such a preference was prohibited by the state 
constitution); White Construction Co.. Inc. v Commonwealth. 418 N.E. 2d 357 (Mass 
Ct. App. 1981), affd., 432 N.E. 2d 104 (1982) (State officials have authority to bind 
the state only to the extent allowed by state law.)

4. Delegation of Appropriation Powers. I mentioned that, if the legislature 
wanted to give the trustees maximum discretion in deciding how the money should 
be spent, it might be able simply to appropriate the state’s interest in the money to 
the trust fund to be spent in accordance with the terms of the M OA without making 
any specific appropriations from the trust fund. The question is whether this would 
be an excessive delegation of the appropriation power. In State v. Fairbanks North 
Star Borough. 736 F.2d 1140 (Aaska 1987), Aaska’s Supreme Court held that AS 
37.07.080(g)(2), which allows the governor to reduce or withhold appropriations in 
the event of a budget shortfall, was unconstitutional because it delegated the 
appropriation power to the governor and because it lacked standards to guide the 
exercise of administrative discretion. However, in Walker v. Aaska State Mtp. Ass’n,. 
416 P.2d 245 (Aaska 1966), the court upheld statutes creating the Aaska State 
Mortgage Association, despite the fact that its powers were broadly stated. Given 
these cases, I suspect, although am not sure, that an appropriation to the trust to be 
spent for the purposes in the trust agreement, would constitute a sufficient 
appropriation. However, if the legislature wants to ensure that expenditures from the 
trust are valid under the state constitution, it would also be wise to appropriate the 
money from the trust to whatever projects the trustees specify. On the other hand, 
if the legislature wants to retain maximum control over trust expenditures, it should 
condition any appropriations to the trust on legislation that prohibits the state 
trustees from agreeing to any expenditures from the trust that are not appropriated 
by the legislature.
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H O U S E  J U D I C I A R Y  S E T T L E M E N T  S U B C O M M I T T E E  
O c t o b e r  21, 19 9 1  

1 0 : 0 0  a.m.

S u b c o m m i t t e e  C h a i r m a n  M a x  F. G r u e n b e r g ,  Jr.
R e p r e s e n t a t i v e  D a v e  D o n l e y ,  v i a  t e l e c o n f e r e n c e  
R e p r e s e n t a t i v e  M i k e  N a v a r r e ,  v i a  t e l e c o n f e r e n c e  
R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  
R e p r e s e n t a t i v e  G e n e  K u b i n a  
R e p r e s e n t a t i v e  G a i l  P h i l l i p s

O T H E R  L E G I S L A T O R S  P R E S E N T

R e p r e s e n t a t i v e  D a v i d  F i n k e l s t e i n  
S e n a t o r  P a t  P o u r c h o t ,  a r r i v i n g  l a t e r  
R e p r e s e n t a t i v e  P a t  P a r n e l l ,  v i a  t e l e c o n f e r e n c e  
R e p r e s e n t a t i v e  T e r r y  M a r t i n ,  a r r i v i n g  l a t e r

S U B C O M M I T T E E  C A L E N D A R

E c o n o m i c  a n d  l e g a l  a n a l y s i s  o f  t h e  d i f f e r e n c e s  b e t w e e n  t h e  N e w  
a n d  O l d  E x x o n  V a l d e z  S e t t l e m e n t s .

G o a l s  a n d  o b j e c t i v e s  o f  t h e  s e t t l e m e n t  s u b c o m m i t t e e .

W I T N E S S  R E G I S T E R

M i l t  B a r k e r ,  L e g i s l a t i v e  A n a l y s t  
L e g i s l a t i v e  R e s e a r c h  A g e n c y  
P.O. B o x  Y
J u n e a u ,  A l a s k a  9 9 8 1 1  
4 6 5 - 3 9 9 1

P O S I T I O N  S T A T E M E N T :  F i s c a l  a n a l y s i s  o f  t h e  d i f f e r e n c e s
b e t w e e n  t h e  t w o  s e t t l e m e n t s .

P a m  F i n l e y ,  A s s i s t a n t  R e v i s o r  
L e g i s l a t i v e  L e g a l  C o u n s e l  
P.O. B o x  Y 
J u n e a u ,  A l a s k a  9 9 8 1 1  
4 6 5 - 2 4 5 0

P O S I T I O N  S T A T E M E N T :  L e g a l  a n a l y s i s  o f  t h e  d i f f e r e n c e s  b e t w e e n
t h e  t w o  s e t t l e m e n t s .

M a r k  H a n d l e y ,  S t a f f  A t t o r n e y  f o r  H o u s e  M a j o r i t y  
3 1 1 1  C S t r e e t ,  S u i t e  440 
A n c h o r a g e ,  A l a s k a  9 9 5 0 3  
5 6 1 - 7 6 2 1

M EM B ER S P R E S E N T

P O S I T I O N  S T A T E M E N T : S t a f f  t o  R e p r e s e n t a t i v e  G r u e n b e r g



P R E V IO U S  A C T IO N  O F T H I S  S U B C O M M IT T E E : NO NE

A C T I O N  N A R R A T I V E

T A P E  J U D  S E T T L E M E N T  S U B C O M M I T T E E  91-1, S I D E  A  

N u m b e r  000

S u b c o m m i t t e e  C h a i r m a n  M a x  F. G r u e n b e r g ,  Jr. c a l l e d  t h e  m e e t i n g  
t o  o r d e r  a t  1 0 : 0 8  a.m. o n  O c t o b e r  11, 1 9 9 1  a n d  a n n o u n c e d  t h e  
a g e n d a  ( a t t a c h m e n t  #1). H e  n o t e d  t h e  m e m b e r s  p r e s e n t  in  
p e r s o n  a n d  v i a  t e l e c o n f e r e n c e .  H e  a d d e d  t h a t  h e  w o u l d  l i k e  t o  
d i s c u s s  t h e  c o n s t i t u t i o n a l  i s s u e s  r e l a t e d  t o  t h e  
a d m i n i s t r a t i o n  of t h e  s e t t l e m e n t  a n d  p o s s i b l e  n e e d e d  
l e g i s l a t i o n .  T h e  l e g i s l a t u r e ' s  r o l e  i n  l a r g e  s e t t l e m e n t s  s u c h  
as t h i s ,  i t s  r e l a t i o n s h i p  w i t h  t h e  e x e c u t i v e  b r a n c h  a n d  H B  144 
b y  R e p r e s e n t a t i v e  U l m e r  w i l l  a l s o  b e  d i s c u s s e d .

N u m b e r  055

M I L T  B A R K E R ,  C o n s u l t a n t  f o r  t h e  L e g i s l a t i v e  R e s e a r c h  A g e n c y  
s t a t e d  h i s  q u a l i f i c a t i o n s  a s  a f i n a n c i a l  a n a l y s t .  H e  b e g a n  
d i s c u s s i o n  o f  h i s  p r e p a r e d  a n a l y s i s  o f  t h e  O l d  a n d  N e w  
s e t t l e m e n t s  d a t e d  O c t o b e r  10, 1 9 9 1  ( a t t a c h m e n t  #2). It  t a k e s  
i n t o  a c c o u n t  i n f l a t i o n ,  t h e  t i m e  v a l u e  o f  m o n e y  a n d  t h e  
f e d e r a l  a n d  s t a t e  i n c o m e  t a x ^ T  e f f e c t s .  H i s  p r o c e d u r e  w a s  t o  
d e t e r m i n e  t h e  v a l u e  of a l l  t h e  p a y m e n t s  a h  a p a r t i c u l a r  p o i n t  
in t i m e .  T h e s e  p a y m e n t s  m u s t  b e  d i s c o u n t e d  t o  r e f l e c t  t h e  
e f f e c t s  o f  i n f l a t i o n  a n d  t h e  t i m e  v a l u e  o f  m o n e y  (its a b i l i t y  
t o  e a r n  i n t e r e s t ) . B r i n g i n g  all t h e s e  v a l u e s  t o  o n e  p o i n t  in 
t i m e  is c a l l e d  p r e s e n t  v a l u e .  N o m i n a l  o r  a c t u a l  d o l l a r s  m e a n s  
o u t  o f  p o c k e t  cos t s .  T h e  b e n e f i t s  t o  t h e  s t a t e  a r e  c o n s i d e r e d  
t o  b e  t h e  c i v i l  p a y m e n t s  as w e l l  r e s t i t u t i o n  u n d e r  t h e  
c r i m i n a l  p l e a  a g r e e m e n t .  S o m e  o f  t h e  r e s t i t u t i o n  w i l l  be  p a i d  
t o  t h e  f e d e r a l  g o v e r n m e n t  b u t  w i l l  g o  t h r o u g h  t h e  t r u s t .  T h e  
c r i m i n a l  f i n e  w i l l  s o l e l y  b e n e f i t  t h e  f e d e r a l  g o v e r n m e n t .

T h e  r e s u l t s  o f  t h e  a n a l y s i s  i n d i c a t e  t h a t  t h e  c o s t  t o  E x x o n  is 
l e s s  i n  p r e s e n t  v a l u e  in t h e  N e w  S e t t l e m e n t  e v e n  t h o u g h  E x x o n  
p a y s  m o r e  d o l l a r s  o u t  o f  p o c k e t .  T h e  v a l u e  r e c e i v e d  b y  t h e  
s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  c o m b i n e d  is g r e a t e r  in a c t u a l  
d o l l a r s  r e c e i v e d .  T h e  v a l u e  t o  t h e  s t a t e  a l o n e  is g r e a t e r  
u n d e r  t h e  n e w  s e t t l e m e n t  in p r e s e n t  a n d  a c t u a l  d o l l a r s .  T h e  
f e d e r a l  g o v e r n m e n t  is g e t t i n g  l e s s  in t h e  N e w  S e t t l e m e n t .

R e p r e s e n t a t i v e  G r u e n b e r g  a s k e d  Mr. B a r k e r  t o  s u m m a r i z e  t h e  
t h r e e  r e a s o n s  w h y  t h e  N e w  S e t t l e m e n t  is a c t u a l l y  o f  l e s s e r  
v a l u e .  T h i s  i n f o r m a t i o n  m a y  b e  f o u n d  in t h e  E x e c u t i v e  S u m m a r y  
b y  Mr. B a r k e r  d a t e d  O c t o b e r  10, 1 9 9 1  f a t t a c h m e n t  #3).

Mr. B a r k e r  i n d i c a t e d  t h a t  t h e  d i f f e r e n c e s  in t h e  t w o  
s e t t l e m e n t s  a r e  t h e  r e s u l t  o f  t h r e e  f a c t o r s .  T h e  t w o  
s e t t l e m e n t s  a r e  v e r y  c l o s e  in v a l u e ,  t h e  a l m o s t  s e v e n  m o n t h  
d e l a y  in p a y m e n t s  h a s  e r o d e d  t h e  v a l u e  o f  t h e  m o n e y  a n d  a



g r e a t e r  p o r t i o n  o f  t h e  p a y m e n t s  w i l l  i n  a l l  l i k e l i h o o d  be  t a x  
d e d u c t i b l e .  A n  a d d i t i o n a l  d e d u c t i o n  o f  $ 5 0  m i l l i o n  w i l l  c o s t  
t h e  f e d e r a l  g o v e r n m e n t  a n  e s t i m a t e d  $ 1 8 . 5  i n  l o s t  t a x  r e v e n u e .

R e p r e s e n t a t i v e  K u b i n a  a s k e d  Mr. B a r k e r  i f  t h e  a c t u a l  v o l u m e  of 
d o l l a r s  t o  t h e  s t a t e  is g r e a t e r  a n d  if t h e r e  is m o r e  a s s u r a n c e  
t h a t  t h e  d o l l a r s  w i l l  b e  s p e n t  i n  t h e  a f f e c t e d  a r e a s  o f  t h e  
s t a t e .

Mr. B a r k e r  r e p l i e d  t h a t  t h e  s t a t e  w o u l d  r e c e i v e  m o r e  d o l l a r s  
in t h e  N e w  S e t t l e m e n t  a n d  d e f e r r e d  t o  Ms. F i n l e y  o n  t h e  
q u e s t i o n  o f  h o w  it w o u l d  b e  spent.

Mr. B a r k e r  p r e s e n t e d  o v e r h e a d  t r a n s p a r e n c i e s  b a s e d  o n  t h e  
t a b l e  in  h i s  O c t o b e r  10, 19 9 1  m e m o .  T a b l e  I i n d i c a t e s  t h a t  in 
t h e  O l d  S e t t l e m e n t  $50 m i l l i o n  w o u l d  h a v e  b e e n  a f i n e  a n d  $ 9 5 0  
m i l l i o n  w o u l d  c o n s t i t u t e  r e s t i t u t i o n  a n d  c i v i l  p a y m e n t s  f o r  a 
t o t a l  o f  $1 b i l l  on. In  t h e  n e w  s e t t l e m e n t  t h e  f i n e  is 
r e d u c e d  t o  $ 2 5  m i l l i o n  a n d  r e s t i t u t i o n  a n d  c i v i l  p a y m e n t s  
t o t a l  $ 1 , 0 2 5  b i l l i o n .

T a b l e  II i n d i c a t e s  t h a t  t h e  p r e s e n t  v a l u e  o f  t h e  a f t e r  t a x  
c o s t s  t o  E x x o n  i n  t h e  N e w  S e t t l e m e n t  is $ 4 3 4 . 3  m i l l i o n  a n d  t h e  
O l d  S e t t l e m e n t  w a s  w o r t h  $ 4 3 9 . 3  m i l l i o n ,  w h e n  the M a r c h  12, 
1 9 9 1  d a t e  is u s e d .  U s i n g  t h e  O c t o b e r  8, 1991, t h e  O l d  
S e t t l e m e n t  is w o r t h  $ 4 6 7 . 7  a n d  t h e  N e w  S e t t l e m e n t  is w o r t h  
$462.9. T h e  N e w  S e t t l e m e n t  is w o r t h  a p p r o x i m a t e l y  $5 m i l l i o n  
d o l l a r s  l e s s  in e a c h  case. T h e  d i f f e r e n c e  is t h e  r e s u l t  of 
t h e  v a l u e  o f  t a x  d e d u c t i o n s  a n d  t h e  d e l a y  o f  p a y m e n t s  w h i c h  
h a s  a f f e c t e d  t h e  v a l u e  o f  t h e  i n c r e a s e d  p a y m e n t .

T a b l e  I I I  c o n t r a s t s  t h e  p r e s e n t  v a l u e  o f  s e t t l e m e n t s  t o  t h e  
state. U s i n g  t h e  M a r c h  12, 1 9 9 1  date, t h e  O l d  S e t t l e m e n t  is 
v a l u e d  a t  $ 6 7 8 . 4  m i l l i o n  a n d  t h e  n e w  a t  $ 7 1 6 . 4  m i l l i o n ,  w i t h  
t h e  s t a t e  r e c e i v i n g  $38 m i l l i o n  m o r e .  U s i n g  t h e  O c t o b e r  8, 
19 9 1  d a t e ,  t h e  O l d  S e t t l e m e n t  is w o r t h  $ 7 1 3 . 7  m i l l i o n  a n d  t h e  
N e w  S e t t l e m e n t  $ 7 5 4 . 0  m i l l i o n ,  a d i f f e r e n c e  o f  $ 40.3 m i l l i o n  
m o r e  t o  t h e  s t a t e .  T h e  s t a t e  is g e t t i n g  $50 m i l l i o n  m o r e  for 
r e s t i t u t i o n  b u t  t h e  d e l a y  h a s  r e d u c e d  t h e  v a l u e  o f  t h i s  a m o u n t  
s o m e w h a t .

T a b l e  I V  i n d i c a t e s  t h e  p r e s e n t  v a l u e  t o  t h e  F e d e r a l  G o v e r n m e n t  
o f  t h e  c r i m i n a l  s e t t l e m e n t .  U s i n g  t h e  M a r c h  12, 1 9 9 1  date, 
t h e  F e d e r a l  g o v e r n m e n t  w o u l d  g e t  $50 m i l l i o n  in t h e  O l d  
S e t t l e m e n t  a n d  $ 6 . 1  m i l l i o n  in t h e  N e w  S e t t l e m e n t .  U s i n g  t h e  
O c t o b e r  8, 1 9 9 1  d ate, t h e  F e d e r a l  G o v e r n m e n t  w i l l  g e t  $52.3 
m i l l i o n  i n  t h e  O l d  S e t t l e m e n t  a n d  $ 6 . 5  m i l l i o n  in t h e  N e w  
S e t t l e m e n t .  T h e  r e d u c t i o n  of  t h e  fine, t a x  d e d u c t i b i l i t y  a n d  
t i m e  v a l u e  o f  m o n e y  w e r e  t a k e n  i n t o  a c c o u n t .

R e p r e s e n t a t i v e  G a i l  P h i l l i p s  a s k e d  if  c l e a n  u p  c o s t s  i n c u r r e d  
d u r i n g  t h e  s u m m e r  o f  1 9 9 1  w e r e  t a k e n  i n t o  c o n s i d e r a t i o n  in t h e  
f e d e r a l  m o n e y  c a l c u l a t i o n s .



Mr. B a r k e r  r e p l i e d  t h a t  h e  d i d  n o t  a d d r e s s  t h e  c l e a n  u p  c o s t s  
in t h i s  tab l e .

R e p r e s e n t a t i v e  F i n k e l s t e i n  a s k e d  if c l e a n  u p  c o s t s  w o u l d  
r e d u c e  t h e  a m o u n t  o f  t h e  s e t t l e m e n t .

Mr. B a r k e r  r e p l i e d  t h a t  t h e s e  c l e a n  u p  c o s t s  a r e  n o t  k n o w n  at
t h i s  t i m e  a n d  h e  c a n n o t  t a k e  t h e m  i n t o  a c c o u n t .  Ms. F i n l e y
w i l l  a d d r e s s  t h i s  q u e s t i o n .

T a b l e  V  d i s p l a y s  t h e  p r e s e n t  v a l u e  o f  s e t t l e m e n t s  t o  s t a t e  a n d  
f e d e r a l  g o v e r n m e n t s  c o m b i n e d .  U s i n g  t h e  M a r c h  12, 1 9 9 1  date, 
t h e  O l d  S e t t l e m e n t  is w o r t h  $ 7 2 8 . 4  m i l l i o n  a n d  t h e  N e w  
S e t t l e m e n t  $ 7 2 2 . 5  m i l l i o n ,  a r e d u c t i o n  o f  $ 5 . 9  m i l l i o n .  U s i n g  
t h e  O c t o b e r  8, 1 9 9 1  date, t h e  O l d  S e t t l e m e n t  is w o r t h  $766 
m i l l i o n  a n d  t h e  n e w  $ 7 6 0 . 5  m i l l i o n ,  a r e d u c t i o n  o f  $ 5 . 5  
m i l l i o n .

R e p r e s e n t a t i v e  D o n l e y  a s k e d  if t h e s e  f i g u r e s  r e f l e c t e d  t h e  t a x  
d e d u c t i b i l i t y  factor.

Mr. B a r k e r  r e p l i e d  yes. H e  a d d e d  t h a t  t h e  t o t a l  t o  t h e  s t a t e
a n d  f e d e r a l  g o v e r n m e n t s  is s l i g h t l y  l e s s  b e c a u s e  t h e  o f  t h e
l o s s  o f  $ 1 8 . 5  m i l l i o n  in f e d e r a l  a n d  s t a t e  i n c o m e  t a x  r e v e n u e .  
T h i s  is d u e  t o  E x x o n ' s  t a x  d e d u c t i b i l i t y  of  t h e  $50 m i l l i o n  in 
a d d i t i o n a l  r e s t i t u t i o n  p a y m e n t s .  T h e  f e d e r a l  r e c e i p t s  f r o m  
E x x o n  a r e  r e d u c e d  $25 m i l l i o n  b e c a u s e  o f  t h e  fine, t h e  S t a t e ' s  
r e c e i p t s  a r e  i n c r e a s e d  $50 m i l l i o n  b e c a u s e  o f  t h e  r e s t i t u t i o n  
a n d  t h e  n e t  r e s u l t  is a n  a d d i t i o n a l  $25 m i l l i o n  c o m i n g  f r o m  
E x x o n .  $ 1 8 . 5  m i l l i o n  in s t a t e  a n d  f e d e r a l  i n c o m e  t a x  r e v e n u e  
w i l l  b e  lost.

R e p r e s e n t a t i v e  G r u e n b e r g  s u m m a r i z e d  t h a t  t h e  f e d e r a l  
g o v e r n m e n t  is l o s i n g  m o n e y ,  E x x o n  is h a v i n g  t o  p a y  s l i g h t l y  
less, t h e  S t a t e  a p p e a r s  t o  b e  t h e  b i g  w i n n e r  a n d  t h e r e  is a 
n e t  l o s s  on  t h e  e n t i r e  s e t t l e m e n t .

Mr. B a r k e r  c h a r a c t e r i z e d  t h e  f i n a n c i a l  b u r d e n  in p r e s e n t  
v a l u e .  T h e  c o s t  t o  E x x o n  a n d  t h e  b e n e f i t s  t o  t h e  g o v e r n m e n t s  
c o m b i n e d  is l e s s  u n d e r  t h e  N e w  S e t t l e m e n t  t h a n  u n d e r  t h e  O l d  
S e t t l e m e n t .  N o  m a t t e r  h o w  t h e  N e w  S e t t l e m e n t  is v i e w e d  it is 
o f  l e s s e r  v a l u e .  T h e  s t a t e  is t h e  p a r t y  t h a t  b e n e f i t s  at t h e  
f e d e r a l  g o v e r n m e n t ' s  e x p e n s e  b u t  E x x o n  is s t i l l  p a y i n g  less.

R e p r e s e n t a t i v e  G a i l  P h i l l i p s  a s k e d  t h a t  if t h e  N e w  S e t t l e m e n t  
h a d  b e e n  p r e s e n t e d  in M a r c h ,  w o u l d  t h e  r e v e r s e  b e  t r u e ?

Mr. B a r k e r  a n s w e r e d  t h a t  a s l i g h t  i n c r e a s e  i n  c o s t  t o  E x x o n  
w o u l d  h a v e  b e e n  r e a l i z e d  if t h e  N e w  S e t t l e m e n t  h a d  b e e n  
e f f e c t i v e  in M a r c h .  I n  M a r c h  t h e  O l d  S e t t l e m e n t  w o u l d  h a v e  
c o s t  $ 4 3 9 . 3  a n d  t h e  N e w  S e t t l e m e n t  $ 4 4 3 . 7 .  T h i s  d i f f e r s  f r o m  
t h e  $ 4 3 4 . 3  in T a b l e  II b e c a u s e  t h i s  is a h y p o t h e t i c a l  
s i t u a t i o n .  H e  q u e s t i o n e d  if t h i s  is a p r o p e r  c o m p a r i s o n .  It



s h o u l d  c o r r e c t l y  b e  b e t w e e n  t h e  d a t e s  t h a t  t h e  t w o  s e t t l e m e n t s  
w o u l d  h a v e  a c t u a l l y  t a k e n  e f f e c t .

R e p r e s e n t a t i v e  N a v a r r e  c o m m e n t e d  t h a t  in t r y i n g  t o  a n a l y z e  
w h a t  t h e  c o s t  is, y o u  w o u l d  a l s o  h a v e  t o  s u b t r a c t  t h e  c o s t  t o  
t h e  s t a t e  o f  t h e  t h i r d  p a r t y  l i t i g a n t  sui t s .  T h e s e  w o u l d  c o s t  
t h e  s t a t e  a c o n s i d e r a b l e  a m o u n t  o f  d o l l a r s  t o  d e f e n d  a g a i n s t .  
A l s o  s o m e  o f  t h e  p r o v i s i o n s  o f  t h e  c r i m i n a l  p l e a  t h a t  h a v e  
b e e n  c h a n g e d  a r e  e x a c t l y  w h a t  s o m e  m e m b e r s  o f  t h e  p r e v i o u s  
c o m m i t t e e  a l s o  p o i n t e d  t o  a s  l a r g e  q u e s t i o n s  m a r k s  i n  t h e  
s e t t l e m e n t  offer.

Mr. B a r k e r  r e i t e r a t e d  t h a t  h i s  a n a l y s i s  d i d  n o t  l o o k  a t  s o m e  
o f  t h e s e  o t h e r  u n k n o w n  c o s t s .  W h i l e  t h i s  is a s h o r t c o m i n g ,  it 
is t h e  o n l y  p o s s i b l e  a v e n u e  a t  t h i s  p o i n t .

R e p r e s e n t a t i v e  N a v a r r e  is of t h e  o p i n i o n  t h a t  t h e  s e t t l e m e n t s  
a r e  v e r y  c l o s e  a n d  t h a t  i n d i v i d u a l s  a r e  n o t  l i k e l y  t o  c h a n g e  
t h e i r  m i n d s  a b o u t  w h e t h e r  it is e n o u g h  o r  not.

R e p r e s e n t a t i v e  M a r t i n  c o m m e n t e d  o n  t h e  h i g h  c o s t s  of 
l i t i g a t i o n  a n d  l o n g  t i m e  i n v o l v e d  b e f o r e  m o n i e s  a r e  r e c e i v e d .

R e p r e s e n t a t i v e  F i n k e l s t e i n  r e m a r k e d  t h a t  t h e  s t a t e  is g e t t i n g  
m o r e  m o n e y  in t h e  N e w  S e t t l e m e n t  a n d  t h e  p r o p e r  q u e s t i o n  is 
t h e  a m o u n t  o f  t h e  o v e r a l l  p e n a l t y .

R e p r e s e n t a t i v e  M a r t i n  a s k e d  Mr. B a r k e r  h o w  m a n y  c a s e s  h a d  b e e n
f i l e d  a g a i n s t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t  a n d  h o w  m a n y  o f
t h o s e  w o u l d  n o w  b e  n u l l  a n d  v o i d .

Mr. B a r k e r  d o e s  n o t  k n o w  t h e  a n s w e r  t o  t h i s  q u e s t i o n .  Ms.
F i n l e y  w i l l  a d d r e s s  t h i s .

T A P E  J U D  S E T T L E M E N T  S U B C O M M I T T E E  91-1, S I D E  B 
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P A M E L A  F I N L E Y ,  L e g i s l a t i v e  L e g a l  C o u n s e l ,  b e g a n  h e r  t e s t i m o n y  
b y  d e s c r i b i n g  h e r  q u a l i f i c a t i o n s ,  a n d  a n s w e r i n g  s o m e  o f  t h e  
p r e v i o u s  q u e s t i o n s  f r o m  t h e  c o m m i t t e e .

I n  r e g a r d s  t o  t h e  q u e s t i o n  r e g a r d i n g  c l e a n  u p s  c o s t s  t o  Ex x o n ,  
t h e y  w i l l  b e  d e d u c t e d  f r o m  t h e  p a y m e n t s  u n d e r  b o t h  t h e  O l d  a n d  
N e w  s e t t l e m e n t .  In t h e  N e w  S e t t l e m e n t  t h e s e  c o s t s  a r e  s u b j e c t  
t o  a u d i t  b y  t h e  g o v e r n m e n t s .

I n  r e g a r d s  t o  t h e  n u m b e r  o f  c a s e s  f i l e d  a g a i n s t  t h e  s t a t e  and 
f e d e r a l  g o v e r n m e n t s ,  Ms. F i n l e y  is n o t  s u r e  o f  t h e  e x a c t  
n u m b e r  b u t  i t  is in t h e  h u n d r e d s .  T h e  a t t o r n e y  g e n e r a l ' s  
o f f i c e  m a y  b e  a b l e  t o  a n s w e r  t h i s  q u e s t i o n .  E x x o n  h a s  f i l e d  
t w o  i n t e r p l e a d e r s  a c t i o n s .



Ms. F i n l e y  b e g a n  d i s c u s s i o n  o n  t h e  n e w  p l e a  a g r e e m e n t .  I n  t h e  
N e w  S e t t l e m e n t  t h e  p r o v i s i o n  c o n c e r n i n g  A l y e s k a  P i p e l i n e  b e i n g  
c r i m i n a l l y  p r o s e c u t e d  h a s  b e e n  l e f t  u p  t o  t h e  D e p a r t m e n t  o f  
J u s t i c e .  T h e  O l d  S e t t l e m e n t  h a d  p r o t e c t e d  A l y e s k a  f r o m  
p r o s e c u t i o n .

In r e g a r d s  t o  m o n e y  issues, t h e  b o t t o m  l i n e  is t h a t  E x x o n  a n d  
E x x o n  S h i p p i n g  a r e  p a y i n g  $25 m i l l i o n  m o r e .  T h e  s t a t e  
g o v e r n m e n t  w i l l  a c t u a l l y  b e  r e c e i v i n g  t h e  s a m e  a m o u n t  in 
r e s t i t u t i o n  ($50 m i l l i o n ) . T h e  f e d e r a l  g o v e r n m e n t  w i l l  g e t  an  
a d d i t i o n a l  $25 m i l l i o n  h o w e v e r  t h e  a l l o c a t i o n  h a s  c h a n g e d .  In  
t h e  O l d  S e t t l e m e n t ,  $50 m i l l i o n ,  r a t h e r  t h a n  $25 m i l l i o n ,  w a s  
g o i n g  t o  a fine. T h i s  f i n e  w o u l d  h a v e  g o n e  i n t o  t h e  f e d e r a l  
g e n e r a l  f u n d  n o t  n e c e s s a r i l y  t o  b e  s p e n t  in A l a s k a .  It w a s  
n o t  t a x  d e d u c t i b l e .  In t h e  N e w  S e t t l e m e n t  an  a d d i t i o n a l  $50 
m i l l i o n  w i l l  g o  in t o  r e s t i t u t i o n  f o r  t h e  o i l e d  a r e a s  of 
A l a s k a .  It  is t a x  d e d u c t i b l e .

R e p r e s e n t a t i v e  G a i l  P h i l l i p s  a s k e d  h o w  t h e  $50 m i l l i o n  
r e s t i t u t i o n  m o n e y  w i l l  b e  a d m i n i s t e r e d .

Ms. F i n l e y  n o t e s  t h a t  t h e r e  is c o n f u s i o n  as  t o  w h e r e  t h e  
r e s t i t u t i o n  m o n e y  w i l l  go. In t h e  M O A  ( M e m o r a n d u m  o f  
A g r e e m e n t  a n d  C o n s e n t  D e c r e e - a t t a c h m e n t  # 8) b e t w e e n  t h e  s t a t e  
a n d  f e d e r a l  g o v e r n m e n t s  t h e  m o n e y  r e c e i v e d  as c r i m i n a l  
r e s t i t u t i o n  w i l l  go t o  t h e  t r u s t  u n l e s s  o t h e r w i s e  a g r e e d  b y  
t h e  p a r t i e s .  S h e  f e e l s  t h a t  t h e r e  is a s i d e  a g r e e m e n t  t h a t  
t h e  $50 m i l l i o n  w i l l  g o  t o  a s p e c i a l  a c c o u n t  w i t h i n  t h e  
g e n e r a l  fund. T h e  l e g i s l a t u r e  w i l l  a p p r o p r i a t e  t h a t  m o n e y  
s u b j e c t  t o  t h e  t h e  " l a u n d r y  l i s t "  o f  r e s t r i c t i o n s  r e g a r d i n g  
t h e  s p e n d i n g  o f  t h e  r e s t i t u t i o n  m o n i e s .  T h e  f e d e r a l  c o u r t  
w i l l  r e t a i n  j u r i s d i c t i o n  t o  e n s u r e  t h e  m o n e y  is s p e n t  as 
a g r e e d .  S h e  d o e s  n o t  k n o w  h o w  t h e  f e d e r a l  r e s t i t u t i o n  m o n e y  
w i l l  b e  s p e n t .  It w i l l  n o t  g o  i n t o  t h e  t r u s t  bu'c m u s t  b e  
s p e n t  o n  r e s t o r a t i o n  in A l a s k a .

M A R K  H A N D L E Y ,  l e g i s l a t i v e  s t a f f  t o  R e p r e s e n t a t i v e  G r u e n b e r g ,  
i n d i c a t e d  t h a t  at t h e  a c c e p t a n c e  o f  t h e  c r i m i n a l  p l e a  b e f o r e  
J u d g e  H o i ] a n d ,  A t t o r n e y  G e n e r a l  C h a r l i e  C o l e  i n d i c a t e d  t h a t  
t h e  s t a t e ' s  $50 m i l l i o n  w o u l d  g o  i n t o  a s p e c i a l  a c c o u n t  i n  t h e  
g e n e r a l  f u n d  t o  b e  u s e d  f o r  r e s t o r a t i o n .

Ms. F i n l e y  c o n t i n u e d  t h a t  of t h e  $25 m i l l i o n  fine, $12 m i l l i o n  
w i l l  g o  t o  w e t l a n d s ,  n o t  n e c e s s a r i l y ,  b u t  l i k e l y  t o  b e n e f i t  
A l a s k a n  b i r d s .  $13 m i l l i o n  w i l l  g o  t o  t h e  f e d e r a l  g e n e r a l  
fund.

R e p r e s e n t a t i v e  M a r t i n  a s k e d  if it h a s  b e e n  c l a r i f i e d  w h e r e  t h e  
m o n i e s  w i l l  g o  a n d  w o n d e r e d  if t h e  l e g i s l a t u r e  m a y  h a v e  
p r o b l e m s  w i t h  a p p r o p r i a t i o n s .

Ms. F i n l e y  r e p l i e d  t h a t  t h e  r e s t i t u t i o n  m o n e y  w i l l  g o  i n t o  t h e  
g e n e r a l  f u n d  a n d  t h e  l e g i s l a t u r e  w i l l  d e c i d e  h o w  t o  s p e n d  it. 
T h e r e  a r e  r e s t r i c t i o n s  o n  h o w  t o  s p e n d  t h e  m o n e y  b u t  t h e y  a r e



n o t  c l e a r l y  d e f i n e d .  A p p r o p r i a t i o n  p r o b l e m s  in t h e  c o n s e n t  
d e c r e e  a r e  s e e n  in b o t h  t h e  N e w  a n d  O l d  s e t t l e m e n t s .

R e p r e s e n t a t i v e  G r u e n b e r g  a s k e d  Ms. F i n l e y  f o r  c o m m e n t s  a b o u t  
t h e  l a n g u a g e  in Ms. C o o k ' s  m e m o  o f  O c t o b e r  30, 1 9 9 1  m e m o  f o u n d  
at I I . C . 2 a n d  I V . C  ( a t t a c h m e n t  #4) w i t h  r e g a r d  t o  J o h n  
G a u g i n e ' s  m e m o  o n  t a x  d e d u c t i b i l i t y  d a t e d  O c t o b e r  9. 1 9 9 1  
( a t t a c h m e n t  #5). T h e  l a n g u a g e  r e a d s  " t h e  d e f e n d a n t s  a g r e e  
s o l e l y  f o r  t h e  p u r p o s e  o f  t h i s  p l e a  a g r e e m e n t  a n d  f o r  n o  o t h e r  
p u r p o s e  t h a t  t h e r e  is a l e g a l  b a s i s . . . "  H e  n o t e s  t h a t  it is 
u n u s u a l  f o r  t h i s  l a n g u a g e  t o  a p p e a r  t w i c e .

Ms. F i n l e y  a g r e e s  w i t h  R e p r e s e n t a t i v e  G r u e n b e r g  i n  c o n c l u d i n g  
t h a t  t h i s  l a n g u a g e  w o u l d  i n d i c a t e  t h a t  t h i s  is r e s t i t u t i o n a r y  
a n d  n o t  c r i m i n a l  in n a t u r e  a n d  w o u l d  t h e r e f o r e  b e  t a x  
d e d u c t i b l e .  S h e  n o t e s  t h a t  o n  p a g e  n i n e  o f  t h e  n e w  p l e a  
a g r e e m e n t  ( a t t a c h m e n t  #6) it s t a t e s  " t h e  p a r t i e s  a g r e e  t h a t  
all p a y m e n t s  m a d e  u n d e r  p a r a g r a p h  I V A  a r e  e x c l u s i v e l y  
r e m e d i a l ,  c o m p e n s a t o r y  a n d  n o n - p u n i t i v e  a n d  a r e  s e p a r a t e  a n d
d i s t i n c t  f r o m  t h e  f i n e s  d e s c r i b e d  i n  p a r a g r a p h  I I I C  ......... "
T h i s  l a n g u a g e  w a s  in t h e  o l d  p l e a  a g r e e m e n t  as w e l l .  F i n e s  
a r e  n o t  t a x  d e d u c t i b l e ,  h o w e v e r  r e s t i t u t i o n  is.

R e p r e s e n t a t i v e  G r u e n b e r g  a s k e d  w h a t  t h e  b i n d i n g  e f f e c t  o f  t h i s  
l a n g u a g e  w o u l d  b e  on t h e  s t a t e  D e p a r t m e n t  o f  R e v e n u e .  Is it 
l i k e l y  t h e y  w o u l d  c o m e  t o  a d i f f e r e n t  c o n c l u s i o n  a n d  is it 
l e g a l l y  p e r m i s s i b l e  f o r  t h e m  t o  c o m e  t o  a d i f f e r e n t  
c o n c l u s i o n ?

Ms. F i n l e y  is  u n s u r e  if it w o u l d  b e  l e g a l l y  p e r m i s s i b l e .  It 
is u n l i k e l y  t h a t  t h e  s t a t e  c o u l d  s u c c e s s f u l l y  c h a l l e n g e  t h e s e  
a l l o c a t i o n s .

Ms. F i n l e y  m o v e d  h e r  d i s c u s s i o n  t o  t h e  c o n s e n t  d e c r e e .  A  
m a j o r  c h a n g e  is d r o p p i n g  t h e  p r o v i s i o n  f o r  l e g i s l a t i v e  
a p p r o v a l  o r  p u b l i c  c o m m e n t .  T h e  s e c o n d  p a y m e n t  is n o w  d u e  
D e c e m b e r  1, 1 9 9 2  r a t h e r  t h a n  S e p t e m b e r  1, 1992. T h e  a m o u n t  
t h a t  E x x o n  c a n  d e d u c t  f r o m  t h e  $ 1 5 0  m i l l i o n  p a y m e n t  f o r  c l e a n  
u p  c o s t s  is n o w  s u b j e c t  t o  a u d i t  b y  t h e  g o v e r n m e n t .  S h e  f e e l s  
t h i s  is a n  i m p r o v e m e n t .  T h e r e  a r e  n e w  p r o v i s i o n s  c o n c e r n i n g  
t h e  p r e s e r v a t i o n  t h i r d  p a r t y  r i g h t s .  T h e s e  s p e c i f i c a l l y  d e a l  
w i t h  t h e  r i g h t s  o f  A l a s k a n  N a t i v e s ,  N a t i v e  V i l l a g e s  a n d  N a t i v e  
C o r p o r a t i o n s .  T h e i r  r i g h t s  t o  s u e  a r e  p r e s e r v e d  f o r  p e r s o n a l  
i n j u r i e s ,  d a m a g e s  t o  t h e i r  c u l t u r e  o r  s u b s i s t e n c e  b u t  n o t  for 
n a t u r a l  r e s o u r c e  d a m a g e s .  T h e  o l d  c o n s e n t  d e c r e e  d e a l t  w i t h  - 
t h e  r i g h t s  o f  N a t i v e  v i l l a g e s  t o  a c t  a s  " t r u s t e e s "  f o r  n a t u r a l  
r e s o u r c e s  a n d  a l s o  p r e s e r v e d  t h e  r i g h t s  o f  o t h e r  t h i r d  
p a r t i e s .  S h e  d o e s  n o t  k n o w  w h y  t h i s  l a n g u a g e  w a s  d r o p p e d .

T h e r e  a r e  t w o  s i d e  a g r e e m e n t s  in  a d d i t i o n  t o  t h e  a g r e e m e n t  
w i t h  E x x o n .  O n e  i n v o l v e s  t h e  C h e n e g a  B a y  c a s e  a n d  t h e  o t h e r  
i n v o l v e s  p r i v a t e  p l a i n t i f f s  s u c h  a s  t h e  f i s h e r m a n ,  t o u r  b o a t  
o p e r a t o r s ,  m u n i c i p a l i t i e s ,  etc. T h e  n a t i v e  l a w  s u i t  is a 
m a n d a t o r y  c l a s s  a c t i o n  suit. T h e  b a s i c  p u r p o s e  o f  t h e  t w o



s i d e  a g r e e m e n t s  is t o  h a v e  t h e  s u i t s  a g a i n s t  t h e  g o v e r n m e n t s  
d r o p p e d  i n  e x c h a n g e  f o r  t h e  s h a r i n g  o f  s c i e n t i f i c  d a t a  a n d  
d a t a  c o n c e r n i n g  l i a b i l i t y .  T h e s e  s e t t l e m e n t s  a r e  n o t  s e t  in 
s t o n e  b u t  a r e  g o o d  i n d i c a t i o n s  o f  w h a t  t h e  g o v e r n m e n t  is 
t r y i n g  t o  do.

R e p r e s e n t a t i v e  G r u e n b e r g  n o t e s  t h a t  t h e  s i d e  a g r e e m e n t s  a r e  in 
t h e  s u b c o m m i t t e e 's n o t e b o o k s .

R e p r e s e n t a t i v e  M a r t i n  a s k e d  w h a t  p o s s i b l e  n e g a t i v e  e f f e c t s  t h e  
s i d e  a g r e e m e n t s  m a y  h a v e  f o r  t h e  state.

Ms. F i n l e y  d o e s  n o t  fe e l  t h e r e  a r e  p r o b l e m s  f o r  t h e  s t a t e  w i t h  
t h e  s i d e  a g r e e m e n t s .  S h e  a s k e d  t h e  s u b c o m m i t t e e  t o  l o o k  at 
t h e  n e w  l a n g u a g e  r e g a r d i n g  i n d e m n i f i c a t i o n  o n  p a g e  
t w e n t y - t h r e e ,  p a r a g r a p h  t w e n t y - s i x  (b) o f  t h e  c o n s e n t  d e c r e e  
( a t t a c h m e n t  #7). S h e  r e c o u n t e d  a h y p o t h e t i c a l  s i t u a t i o n .  
S u p p o s e  t h a t  E x x o n  b e l i e v e s  t h a t  a d e f e c t i v e  p a r t  o f  t h e  s h i p  
w a s  r e s p o n s i b l e  f o r  t h e  s p i l l  a n d  s u e s  t h e  m a n u f a c t u r e r  of 
t h a t  p a r t  a n d  r e c o v e r s  d a m a g e s .  T h e  m a n u f a c t u r e r  t h e n  s u e s  
t h e  g o v e r n m e n t s  a n d  a l s o  r e c o v e r s  d a m a g e s .  E x x o n  w o u l d  h a v e  
t o  p a y  b a c k  w h a t  it g o t  f r o m  t h e  m a n u f a c t u r e r  t o  t h e  
g o v e r n m e n t s .

R e p r e s e n t a t i v e  G r u e n b e r g  f e e l s  t h e r e  m u s t  b e  o t h e r  r e a s o n s  for 
t h i s  l a n g u a g e .

Ms. F i n l e y  e x p l a i n e d  t h a t  t h i s  i n f o r m a t i o n  w a s  g i v e n  t o  h e r  b y  
t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e .  S h e  f e e l s  t h i s  is a g o o d  
change.

R e p r e s e n t a t i v e  G r u e n b e r g  r e f e r r e d  t o  p a g e  t h r e e  o f  T a m  C o o k ' s  
O c t o b e r  7, 1 9 9 1  m e m o  ( a t t a c h m e n t  #8) r e g a r d i n g  " r e l e a s e s  a n d  
c o v e n a n t s  n o t  t o  s u e  b y  t h e  g o v e r n m e n t s ."

Ms. F i n l e y  n o t e s  t h a t  E x x o n  h a s  n o t  b e e n  r e l e a s e d  f r o m  c l a i m s  
f o r  f i s h  tax. T h i s  is n o t  a c h a n g e .  S e c t i o n s  (c) a n d  (d) o n  
p a g e  f i f t e e n  o f  t h e  c o n s e n t  d e c r e e  a r e  new. W h a t  is m i s s i n g  
in t h e  n e w  M O A  is t h e  l a n g u a g e  "t h e  r i g h t s  a n d  o b l i g a t i o n s ,  if 
any, o f  A l a s k a  N a t i v e  V i l l a g e s  t o  a c t  as  t r u s t e e s  f o r  t h e  
p u r p o s e  o f  a s s e r t i n g  a n d  c o m p r o m i s i n g  c l a i m s  f o r  i n j u r y  to
d e s t r u c t i o n  of, o r  l o s s  of  n a t u r a l  r e s o u r c e s  " T h e  n a t i v e
e n t i t i e s  a r e  n o  l o n g e r  " t r u s t e e s "  f o r  n a t u r a l  r e s o u r c e s .  S h e  
m a i n t a i n s  t h a t  t w o  p a r t i e s  c a n n o t  m a k e  a n  a g r e e m e n t  t o  t a k e  
a w a y  t h e  r i g h t s  o f  a n o t h e r .

R e p r e s e n t a t i v e  G r u e n b e r g  c a l l e d  t h e  m e m b e r s  a t t e n t i o n  t o  t h e  
l a n g u a g e  o n  p a g e  t h r e e ,  p a r a g r a p h  t w o  o f  t h e  O c t o b e r  17, 1991 
C o o k  m e m o  t h a t  r e a d s  "t h e  r i g h t s  a n d  o b l i g a t i o n s ,  if any, of 
l e g a l  e n t i t i e s  o r  p e r s o n s  o t h e r  t h a n  t h e  G o v e r n m e n t s  w h o  a r e  
h o l d e r s  o f  a n y  p r e s e n t  right, ti t l e ,  o r  i n t e r e s t  i n  l a n d  or 
o t h e r  p r o p e r t y  i n t e r e s t  a f f e c t e d  b y  t h e  O i l  S p i l l ; "  Pie is 
c o n c e r n e d  a b o u t  t h e  o m i s s i o n  of t h i s  l a n g u a g e  a n d  w h a t  it ' s



l e g a l  e f f e c t  m a y  be. H e  f e a r s  t h i s  m a y  a d v e r s e l y  a f f e c t  t h i r d  
p a r t y  righ t s .

Ms. F i n l e y  r e f e r r e d  t o  p a g e  t w e n t y - s i x ,  p a r a g r a p h  t h i r t y - t w o  
of  n e w  c o n s e n t  d e c r e e  w h i c h  r e a d s  " n o t h i n g  i n  t h i s  a g r e e m e n t ,  
h o w e v e r ,  is i n t e n d e d  t o  a f f e c t  l e g a l l y  t h e  c l a i m s ,  if any, of 
a n y  p e r s o n  o r  e n t i t y  n o t  a P a r t y  t o  t h i s  a g r e e m e n t . "  She 
s t i l l  m a i n t a i n s  t h a t  t h e s e  t w o  g o v e r n m e n t s  s t i l l  c a n n o t  t a k e  
a w a y  t h e  l e g a l  r i g h t s  o f  t h e s e  t h i r d  p a r t i e s .

R e p r e s e n t a t i v e  G r u e n b e r g  a s k e d  p e r m i s s i o n  o f  t h e  s u b c o m m i t t e e  
t o  d r a f t  a l e t t e r  t o  t h e  a t t o r n e y  g e n e r a l  a s k i n g  w h y  t h i s  w a s  
o m i t t e d  a n d  its l e g a l  e f f e c t .  T h e r e  w e r e  n o  o b j e c t i o n s .

R e p r e s e n t a t i v e  M a r t i n  f e e l s  t h e  l a n g u a g e  w a s  r e d u n d a n t .

Ms. F i n l e y  t a l k e d  a b o u t  t h e  r e i m b u r s e m e n t  p r o v i s i o n s  in t h e  
p a r a g r a p h  t e n  o f  t h e  c o n s e n t  d e c r e e .  N o w  i n c l u d e d  a r e  
r e i m b u r s e m e n t s  f o r  e x p e n s e s  i n c u r r e d  a f t e r  M a r c h  12, 1991.
T h e  r e i m b u r s e m e n t  t o  t h e  f e d e r a l  g o v e r n m e n t  w a s  r a i s e d  f r o m  
$62 m i l l i o n  t o  $67 m i l l i o n .  T h e  s t a t e ' s  w a s  r a i s e d  f r o m  $72 
m i l l i o n  t o  $75 m i l l i o n .  L i m i t a t i o n s  h a v e  b e e n  p u t  o n  
r e i m b u r s e m e n t s  f o r  t h e  s t a t e ' s  l i t i g a t i o n  c o s t s .  T h e y  c a n n o t  
e x c e e d  $1 m i l l i o n  p e r  m o n t h .  I n  t h e  MOA, t h e  $67 m i l l i o n  for 
t h e  U n i t e d  S t a t e s  a n d  t h e  $75 m i l l i o n  f o r  A l a s k a  a p p l i e d  t o  
e x p e n s e s  b e f o r e  J a n u a r y  1, 1991. I n  t h e  c o n s e n t  d e c r e e  it 
a p p l i e s  t o  e x p e n s e s  b e f o r e  M a r c h  12, 1991. T h e  c o n s e n t  d e c r e e  
w i l l  m o s t  l i k e l y  b e  t h e  g o v e r n i n g  d o c u m e n t .  B o t h  l i m i t  t h e  
s t a t e ' s  r e i m b u r s e m e n t  f o r  p o s t  M a r c h  1 2 t h  l i t i g a t i o n  e x p e n s e s  
t o  $1 m i l l i o n  p e r  m o n t h .  T h e  M O A  l i m i t s  t h e  t o t a l  
r e i m b u r s e m e n t s  a f t e r  M a r c h  1 2 t h  t o  $40 m i l l i o n .  I n  t h e  n e w  
MOA, p r i o r i t y  is g i v e n  t o  r e i m b u r s e m e n t s  a n d  t h e  g o v e r n m e n t s  
m a y  g e t  t h e i r  m o n e y  b a c k  s o o n e r .  I n  t h e  n e w  M O A  t h e  
g o v e r n m e n t  m u s t  ' e l e c t "  t o  b e  r e i m b u r s e d .

T A P E  J U D I C I A R Y  S E T T L E M E N T  S U B C O M M I T T E E  91-2, S I D E  A

N u m b e r  000

Ms. F i n l e y  d i s c u s s e d  t h e  d e f i n i t i o n  o f  a l l o w e d  e x p e n s e s  f o r  
r e i m b u r s e m e n t s .  T h e  r e s p o n s e  a n d  c l e a n  u p  c o s t s  i n c u r r e d  
b e f o r e  1 9 9 1  h a v e  b e e n  d e l e t e d  f r o m  a l l o w e d  e x p e n s e s .  N o w  t h a t  
E x x o n  h a s  s e t t l e d  t h i s  c h a n g e  is m o s t  l i k e l y  i r r e l e v a n t .

T h e  d e f i n i t i o n  o f  n a t u r a l  r e s o u r c e  d a m a g e  r e c o v e r y  h a s  
c h a n g e d .  T h i s  is a m a j o r  c h a n g e .  It  u s e d  t o  b e  t h a t  t h e  
n a t u r a l  r e s o u r c e  d a m a g e  r e c o v e r y  w a s  j u s t  t h e  s e t t l e m e n t  m o n e y  
f r o m  Exxon. N o w  i t  c o v e r s  m o n e y  r e c e i v e d  f r o m  " a n y o n e . "  T h i s  
c o u l d  b e  a p r o b l e m  f o r  A l y e s k a  a n d  t h e  t r u s t  is p o t e n t i a l l y  
b i g g e r .  It a l s o  i n c l u d e s  r e c o v e r i e s  t h a t  a r e  n o t  u n d e r  t h e  
C l e a n  W a t e r  Act. T h i s  w o u l d  m a k e  t h e  d e d i c a t e d  f u n d s  p r o b l e m  
i n  t h e  n e w  M O A  w o r s e  i n  h e r  o p i n i o n .



A n o t h e r  m a j o r  c h a n g e  is t h e  d e f i n i t i o n  o f  o i l  s p i l l  
l i t i g a t i o n .  It w a s  l i t i g a t i o n  w i t h  E x x o n  b u t  n o w  i t  is oil 
s p i l l  l i t i g a t i o n  w i t h  e v e r y o n e .  T h e  m a i n  e f f e c t  o f  t h i s  is in 
c o n n e c t i o n  w i t h  a t t o r n e y  fees. I f  t h e  s t a t e  s h o u l d  b e  a w a r d e d  
a t t o r n e y  f e e s  f o r  oil s p i l l  l i t i g a t i o n  t h i s  w o u l d  g o  i n t o  t h e  
t r u s t .  S h e  a s s u m e s  t h i s  c h a n g e  is i n t e n t i o n a l .

R e p r e s e n t a t i v e  G r u e n b e r g  h y p o t h e s i z e d  t h a t  i f  t h e r e  a r e  o n e  
h u n d r e d  l a w s u i t s  o u t  t h e r e  b y  t h i r d  p a r t i e s  m o s t  w o u l d  b e  
s e t t l e d  o u t  o f  c o u r t  b u t  s o m e  m a y  not. I f  t h e y  s h o u l d  g o  t o  
t r i a l  a n d  a t t o r n e y  f e e s  a r e  a w a r d e d ,  t h a t  m o n e y  w o u l d  g o  i n t o  
t h e  t r u s t ,  h o w e v e r ,  t h e  m o n e y  s p e n t  f o r  t h e  a t t o r n e y s  c a m e  o u t  
o f  t h e  g e n e r a l  fund.

Ms. F i n l e y  c o m m e n t e d  t h a t  t h e  m o n i e s  w o u l d  b e  c o n s i d e r e d  
n a t u r a l  r e s o u r c e  d a m a g e  r e c o v e r i e s  a n d  w i l l  f l o w  b a c k  i n t o  t h e  
g e n e r a l  f u n d  t h r o u g h  t h e  t r u s t  a s  l o n g  as t h e y  d o  n o t  e x c e e d  
$1 m i l l i o n  p e r  m o n t h  o r  $ 4 0  m i l l i o n  t o t a l  f o r  e x p e n s e s  
i n c u r r e d  a f t e r  M a r c h  12, 1991.

R e p r e s e n t a t i v e  G r u e n b e r g  a s k e d  Ms. F i n l e y  t o  a s s u m e  t h e  
a t t o r n e y  f e e s  a r e  w i t h i n  l i m i t s  a n d  a s k e d  if t h e  g e n e r a l  f u n d  
w o u l d  b e  r e i m b u r s e d ?

Ms. F i n l e y  a n s w e r e d  y e s  a n d  a d d e d  t h a t  if t h e  a t t o r n e y  f e e  
l i m i t s  w e r e  e x c e e d e d  t h e n  t h e  g e n e r a l  f u n d  w o u l d  b e  
s u b s i d i z i n g  t h e  trust.

R e p r e s e n t a t i v e  M a r t i n  c o m m e n t e d  t h a t  t h e r e  w o u l d  s e e m  t o  b e  n o  
e n d  t o  t h e  l a w s u i t s .

Ms. F i n l e y  r e p l i e d  t h a t  t h e r e  s h o u l d  n o t  b e  a n y  m o r e  c a s e s  d u e  
t o  t h e  s t a t u t e  o f  l i m i t a t i o n s .  T h e r e  c o u l d  c o n c e i v a b l y  b e  
c a s e s  i n v o l v i n g  p o i s o n e d  fish, d i s a g r e e m e n t s  o n  h o w  t h e  m o n e y  
is s p e n t  o r  o n  u n d i s c o v e r e d  d a m a g e s .

Ms. F i n l e y  n o t e d  a n o t h e r  c h a n g e  in MOA. T h e  p u b l i c  i n t e r e s t  
g r o u p  is n o w  m a n d a t o r y .  T h e  M O A  p r o v i d e s  t h a t  t h e  t w o  
g o v e r n m e n t s  c o o p e r a t e  i n  t h e  l i t i g a t i o n  s t r a t e g y .  T h e r e  is a 
n e w  p r o v i s i o n  c o n c e r n i n g  r e s e r v a t i o n  o f  r i g h t s  w h i c h  a l l o w s  
e a c h  g o v e r n m e n t  t o  a s s e r t  a c l a i m  a g a i n s t  e a c h  o t h e r  in o r d e r  
t o  o b t a i n  a n  a l l o c a t i o n  o f  l i a b i l i t y .  T h i s  m a y  h a v e  b e e n  
i n c l u d e d  t o  s e t t l e  w h o  w a s  l i a b l e  f o r  w h a t .  T h e  p r o v i s i o n  
c o n c e r n i n g  t h e  i n v a l i d i t y  o f  t h e  M O A  h a s  b e e n  d r o p p e d .  T h e  
o l d  M O A  w o u l d  h a v e  b e e n  i n  e f f e c t  f o r  s i x t e e n  y e a r s ,  t h e  n e w  
M O A  h a s  r o  t e r m i n a t i o n  d a t e .

R e p r e s e n t a t i v e  D a v i d s o n  a s k e d  Ms. F i n l e y  if t h i s  a g r e e m e n t  
w o u l d  t e n d  t o  e n h a n c e  o r  a s s i s t  t h e  t h i r d  p a r t y  c l a i m a n t s .

Ms. F i n l e y  b e l i e v e s  t h e i r  f a t e  is s i m i l a r  i n  b o t h  c a s e s ,  
h o w e v e r  t h e  s i d e  a g r e e m e n t s  t o  s h a r e  i n f o r m a t i o n  e n h a n c e  t h e i r  
p o s i t i o n .  T h e y  m u s t  a g r e e  n o t  t o  s u e  t h e  s t a t e  i n  o r d e r  t o  
g e t  t h i s  i n f o r m a t i o n .



R e p r e s e n t a t i v e  G a i l  P h i l l i p s  a s k e d  a b o u t  l a n g u a g e  o n  p a g e  
t w e n t y ,  p a r a g r a p h  t h i r t e e n  o f  t h e  n e w  M O A  r e g a r d i n g  
t e r m i n a t i o n .  W h e n  t h e  d u t i e s  o f  t h e  t r u s t  a r e  c o m p l e t e d ,  w i l l  
t h i s  t e r m i n a t e ?  S h e  a l s o  a s k e d  i f  t h e  M O A  c a n  b e  c h a n g e d ?

Ms. F i n l e y  a s s u m e s  t h a t  t e r m i n a t i o n  w i l l  o c c u r  w h e n  t h e  m o n i e s  
a r e  gone. T h e  M O A  is a c o u r t  o r d e r  a n d  a n  a g r e e m e n t  a n d  c a n  
b e  a m e n d e d .

R e p r e s e n t a t i v e  G r u e n b e r g  b r o u g h t  u p  t h e  c o n s t i t u t i o n a l i t y  o f  
t h e  b o a r d  o f  t r u s t e e s  b e i n g  s e t  u p  u n d e r  c o u r t  d e c r e e  w i t h o u t  
l e g i s l a t i v e  i n v o l v e m e n t .  H e  f e e l s  t h i s  c o u l d  b e  a r u n a w a y  
s i t u a t i o n  w h e r e  m o n e y  is s p e n t  f o r  a n  i n d e f i n i t e  t i m e .  H e  
a s k e d  if t h i s  is c o n s t i t u t i o n a l .

Ms. F i n l e y  f e e l s  t h e  c o n s t i t u t i o n a l  p r o b l e m  a r i s e s  b y  v i r t u e  
o f  s t a t e  m o n e y  b e i n g  s p e n t  w i t h o u t  a p p r o p r i a t i o n .

R e p r e s e n t a t i v e  G r u e n b e r g  a s k e d  w h a t  c o u l d  b e  d o n e  t o  c o r r e c t  
th is.

Ms. F i n l e y  f e e l s  t h e  l e g i s l a t u r e  m u s t  a p p r o p r i a t e  m o n e y  e a c h  
y e a r  f r o m  t h e  t r u s t  to t h e  p u r p o s e s  t h a t  t h e  t r u s t e e s  h a v e  
d e t e r m i n e d .  T h e  t r u s t e e s  s h o u l d  b e  r e q u i r e d  t o  r e p o r t  o n  w h a t  
t h e y  i n t e n d  to  d o  w i t h  m o n e y  e a c h  y e a r .  I n t e r e s t  m a y  e v e n  
h a v e  t o  b e  a p p r o p r i a t e d .

R e p r e s e n t a t i v e  G r u e n b e r g  s u g g e s t e d  l e g i s l a t i o n  p r o h i b i t i n g  t h e  
s p e n d i n g  o f  t h i s  m o n e y  u n l e s s  t h e  l e g i s l a t u r e  h a s  a p p r o p r i a t e d  
t h e  e x p e n d i t u r e .  T h i s  c o u l d  b i n d  t h e  e x e c u t i v e  b r a n c h .

Ms. F i n l e y  w i l l  r e s e a r c h  t h e  m a t t e r  a n d  r e p l y  i n  w r i t i n g .
S h e  n o t e s  t h a t  t h i s  r a i s e s  t h e  q u e s t i o n  o n  h o w  t h e  l e g i s l a t u r e  
c a n  i n f l u e n c e  t h e  a c t i v i t i e s  o f  t h e  t r u s t e e s .  T h e  t r u s t e e s  
a r e  s t a t e  o f f i c i a l s  a n d  t h e i r  o f f i c e s  a n d  p o w e r s  h a v e  b e e n  
c r e a t e d  b y  t h e  l e g i s l a t u r e .

R e p r e s e n t a t i v e  M a r t i n  p r e s e n t e d  a r e s o l u t i o n  a p p r o v i n g  t h e  N e w  
S e t t l e m e n t  ( a t t a c h m e n t  #10).

R e p r e s e n t a t i v e  G a i l  P h i l l i p s  a s k e d  if t h e r e  is a n y t h i n g  i n  t h e  
c o n s t i t u t i o n  o r  t r u s t  a g r e e m e n t  t h a t  p r e v e n t s  t h e  l e g i s l a t u r e  
f r o m  r e c e i v i n g  m o n e y  f r o m  t r u s t  a n d  a p p r o p r i a t i n g  i t  y e a r l y .

Ms. F i n l e y  d o e s  not s e e  a p r o b l e m  w i t h  t h e  c o n s t i t u t i o n  o r  
w i t h  f e d e r a l  law.

R e p r e s e n t a t i v e  G r u e n b e r g  c o n c l u d e d  w i t h  a d i s c u s s i o n  o f  t h e  
g o a l s  a n d  o b j e c t i v e s  of t h e  s u b c o m m i t t e e .  H e  p r o p o s e d  t h a t  
a n o t h e r  m e e t i n g  b e  p l a n n e d  i n  m i d  N o v e m b e r  t o  l o o k  at  
R e p r e s e n t a t i v e  M a r t i n ' s  r e s o l u t i o n ,  r e v i e w  t h e  a n s w e r s  t o  t h e  
l e g a l  q u e s t i o n s  f r o m  t h e  a t t o r n e y  g e n e r a l  a n d  Ms. F i n l e y ,  t o  
l o o k  a t  p o t e n t i a l  l e g i s l a t i o n  t h a t  w o u l d  r e q u i r e  t h e  
l e g i s l a t u r e  to  a p p r o v e  a p p r o p r i a t i o n s ,  t o  l o o k  a t  t h e  g e n e r a l



w o r k i n g s  o f  t h e  t r u s t e e s  a n d  its i n v o l v e m e n t  w i t h  t h e  
l e g i s l a t u r e  a n d  t o  d i s c u s s  H B  144. I t  is h i s  i n t e n t i o n  to
f o r m u l a t e  a w r i t t e n  r e p o r t  t o  b e  g i v e n  t o  t h e  H o u s e  J u d i c i a r y
C o m m i t t e e  a n d  t h e  e n t i r e  l e g i s l a t u r e .

T h e  s u b c o m m i t t e e  m e m b e r s  agreed.

R e p r e s e n t a t i v e  G r u e n b e r g  s u g g e s t e d  t h a t  a l l  m e m b e r s  of t h e  
H o u s e  J u d i c i a r y  C o m m i t t e e  b e  g i v e n  t h e  h a n d o u t s  f r o m  t o d a y ' s  
m e e t i n g  a n d  b e  i n v i t e d  t o  p a r t i c i p a t e  i n  t h e  n e x t  m e e t i n g .

T A P E  J U D  S E T T L E M E N T  S U B C O M M I T T E E ,  91-2, S I D E  B

N u m b e r  000

R e p r e s e n t a t i v e  G r u e n b e r g  i n v i t e d  a l l  m e m b e r s  o f  t h e  
l e g i s l a t u r e  t o  p a r t i c i p a t e  in c r a f t i n g  t h e  p r o p o s e d
l e g i s l a t i o n  a n d  a d j o u r n e d  t h e  m e e t i n g  a t  1 2 : 2 3  p.m.
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H O U S E  J U D I C I A R Y  C O M M I T T E E  
E X X O N  S E T T L E M E N T  S U B C O M M I T T E E  

D E C E M B E R  9, 1 9 9 1  
1 : 0 0  P.M.

M E M B E R S  P R E S E N T

Rep. M a x  G r u e n b e r g ,  C h a i r m a n
Rep. C l i f f  D a v i d s o n  (via t e l e c o n f e r e n c e )
Rep. D a v e  D o n l e y
Rep. G e n e  K u b i n a  (via t e l e c o n f e r e n c e )

M E M B E R S  A B S E N T

R e p . M i k e  N a v a r r e
Rep. G a i l  P h i l l i p s

O T H E R  L E G I S L A T O R S  P R E S E N T

Rep. M a r k  H a n l e y  
Rep. T e r r y  M a r t i n
Rep. P a t  P a r n e l l  (via t e l e c o n f e r e n c e )

S U B C O M M I T T E E  A G E N D A

1. R e v i e w  o f  t h e  T a s k  F o r c e  on  U r g e n t  F i s c a l  M a t t e r s  S p i l l  
S e t t l e m e n t  H e a r i n g  in  W a s h i n g t o n  D.C.

2. U p d a t e  o n  S p i l l  S e t t l e m e n t  T r u s t e e s  A c t i v i t i e s

3. R e v i e w  o f  S e t t l e m e n t  R e l a t e d  L e g i s l a t i o n

W I T N E S S  R E G I S T E R

Mr. J a y  N e l s o n
L e g i s l a t i v e  A i d e
H o u s e  R e s o u r c e s  C o m m i t t e e
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1
P h o n e :  4 6 5 - 2 4 8 7

Mr. M a r k  H a n d l e y  
S t a f f  C o u n s e l  
P.O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1  
Pho n e :  4 6 5 - 4 7 1 2

J a c k  C h e n o w e t h ,  A t t o r n e y  (via t e l e c o n f e r e n c e )
L e g i s l a t i v e  A f f a i r s  L e g a l  D i v i s i o n  
P.O. B o x  Y
J u n e a u ,  A l a s k a  9 9 8 1 1
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J o h a n n a  M u n s o n  
S t a f f  t o  S e n a t o r  M e n a r d  
A l a s k a  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  
Pho n e :  4 6 5 - 2 6 7 9

T a p e  1, S i d e  A  
0 0 0

C h a i r m a n  G r u e n b e r g  c a l l e d  t h e  m e e t i n g  t o  o r d e r  a t  1 : 1 5  p.m. in t h e  
f i r s t  f l o o r  L e g i s l a t i v e  I n f o r m a t i o n  O f f i c e  C o n f e r e n c e  R o o m  in 
A n c h o r a g e .

T h e  C h a i r m a n  s t a t e d  t h a t  t h e y  w o u l d  h e a r  a r e p o r t  b y  Mr. J a y  N e l s o n  
of t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  o n  t h e  S p i l l  S e t t l e m e n t  T r u s t e e s '  
a c t i v i t i e s  o f  t h e  l a s t  w e e k .  In  a d d i t i o n ,  t h e  c o m m i t t e e  w o u l d  g o  
t h r o u g h  t h e  p a c k e t  o f  b i l l s  a n d  r e s o l u t i o n s  a n d  d i s c u s s  t h e i r  f o r m  
a n d  c o n t e n t .  H e  s a i d  it is h i s  i n t e n t  t o  h a v e  a f i n a l  s u b c o m m i t t e e  
m e e t i n g  w h e n  w e  h a v e  a q u o r u m  of t h e  s u b c o m m i t t e e ,  p r o b a b l y  t h e  
f i r s t  o r  s e c o n d  d a y  o f  t h e  l e g i s l a t i v e  s e s s i o n ,  t o  a p p r o v e  t h e  
f i n a l  p a c k e t  of b i l l s  a n d  a r e p o r t  o f  t h e  s u b c o m m i t t e e  t h a t  w o u l d  
c o v e r  b i l l s  t h a t  a r e  e l s e w h e r e  in t h e  l e g i s l a t i v e  p r o c e s s .

T h e  C h a i r m a n  t h e n  g a v e  a b r i e f  s y n o p s i s  o f  t h e  c o n g r e s s i o n a l  
s u b c o m m i t t e e  h e a r i n g .  H e  s a i d  i t  w a s  a t a s k  f o r c e  o r  a 
s u b c o m m i t t e e  of t h e  H o u s e  B u d g e t  C o m m i t t e e ,  c h a i r e d  b y  C o n g r e s s m a n  
F r a n k  G u a r i n i .  I t  c o n c e r n e d  t h e  t a x  d e d u c t i b i l i t y  o f  t h e  o i l  s p i l l  
s e t t l e m e n t .  A s s i s t a n t  A t t o r n e y  G e n e r a l  B a r r y  H a r t m a n  f r o m  t h e  
J u s t i c e  D e p a r t m e n t  t e s t i f i e d ,  as d i d  A l a s k a ' s  A t t o r n e y  G e n e r a l ,  
C h a r l i e  C o l e ,  Rep. M a x  G r u e n b e r g ,  a n d  a p a n e l  o f  p e o p l e  f r o m  t h e  
r e s o u r c e s  a n d  e n v i r o n m e n t a l  c o m m u n i t y .

T h e  C h a i r m a n  s t a t e d  t h a t  C o n g r e s s m a n  G u a r i n i  i n t r o d u c e d  l e g i s l a t i o n  
to  p r o h i b i t  E x x o n  a n d  all o t h e r  o i l  s p i l l e r s  f r o m  d e d u c t i n g  t h e  
c o s t s  o f  o u t - o f - c o u r t  s e t t l e m e n t s  f r o m  t h e i r  f e d e r a l  t a x e s .  T h a t  
b i l l  is p r e s e n t l y  in  t h e  C o n g r e s s i o n a l  W a y s  a n d  M e a n s  C o m m i t t e e .  
T h e  C h a i r m a n  n o t e d  t h a t  c o p i e s  o f  h i s  W a s h i n g t o n  D.C. c o m m e n t s  a r e  
i n c l u d e d  i n  t h e  m e m b e r s '  p a c k e t s .  H e  a s k e d  if m e m b e r s  h a d  a n y  
q u e s t i o n s .

Rep. T e r r y  M a r t i n  a s k e d  if a n y o n e  h a d  e v e r  b r o u g h t  u p  t h e  q u e s t i o n  
of w h a t  is d e d u c t i b l e  a n d  n o t  d e d u c t i b l e .  H e  s a i d  it s e e m e d  to  
h i m  t h a t  w e  w e r e  t r y i n g  t o  c h a n g e  t h e  l a w  a f t e r  t h e  fact.

T h e  C h a i r m a n  r e q u e s t e d  t h a t  q u e s t i o n  b e  d i r e c t e d  t o  Mr. C h e n o w e t h .  
He r e s t a t e d  t h e  q u e s t i o n : If w e  p a s s  H B  287 o r  s o m e t h i n g  s i m i l a r
+ .xat d i s a l l o w s  t h e  t a x  d e d u c t i b i l i t y  f o r  t h e  c l e a r  u p  c o s t s  a n d  t h e  
s e t t l e m e n t  cost, is t h a t  a n  u n c o n s t i t u t i o n a l  e x  p o s t  f a c t o  law?

P h o n e :  4 6 5 - 2 4 5 0
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Mr. C h e n o w e t h  d i d  n o t  h a v e  a n  a n s w e r  o f f  t h e  t o p  of  h i s  head. H e
s a i d  ex  p o s t  f a c t o  t y p i c a l l y  a p p l i e s  t o  a c r i m i n a l  p r o c e e d i n g .  He
s a i d  t h e  l e g i s l a t u r e  h a s  l a t i t u d e  t o  m a k e  c h a n g e s  in t a x  l a w s  a f t e r  
t h e  f a c t  f o r  a r e a s o n a b l e  p e r i o d  —  n o t  a n u m b e r  o f  years, b u t  
c e r t r i n l y  w i t h i n  a  c a l e n d a r  y e ar.

T h e  C h a i r m a n  a s k e d  Mr. C h e n o w e t h  t o  p r o v i d e  t h e  s u b c o m m i t t e e  a n d
t h e  fu l l  H o u s e  J u d i c i a r y  C o m m i t t e e  a s h o r t  w r i t t e n  o p i n i o n  on  
w h e t h e r  t h a t  is i n  f a c t  e x  p o s t  f a c t o  o r  d e n i a l  o r  d u e  p r o c e s s .

T h e  C h a i r m a n  t h e n  w e l c o m e d  Mr. J a y  N e l s o n ,  l e g i s l a t i v e  s t a f f  to 
Rep. C l i f f  D a v i d s o n ,  C h a i r m a n  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e .

Mr. N e l s o n  s a i d  h e  a t t e n d e d  t h e  E x x o n  V a l d e z  O i l  S p i l l  S e t t l e m e n t  
T r u s t e e  C o u n c i l  m e e t i n g  l a s t  T h u r s d a y  e v e n i n g  o n  b e h a l f  of Rep. 
D a v i d s o n .  H e  t h e n  p r o c e e d e d  t o  s u m m a r i z e  w h a t  w e n t  o n  in t h a t  
m e e t i n g .  H e  s a i d  t h e  m e e t i n g  l a s t e d  a b o u t  t w o  h o u r s .  S t a t e  of 
A l a s k a  t r u s t e e s  a r e  t h e  C o m m i s s i o n e r s  of F i s h  a n d  G a m e  a n d  N a t u r a l  
R e s o u r c e s  a n d  t h e  A t t o r n e y  G e n e r a l .  F e d e r a l  g o v e r n m e n t  t r u s t e e  
i n c l u d e d  C u r t  M c V e e ,  a S p e c i a l  A s s i s t a n t  t o  t h e  S e c r e t a r y  f o r  t h e  
D e p a r t m e n t  o f  I n t e r i o r ,  S t e v e  P e n o y e r ,  w i t h  N O A A ,  a n d  M i c h a e l  
B a r t o n ,  a r e g i o n a l  f o r e s t e r  f o r  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e .  Mr. 
B a r t o n ' s  d e s i g n e e  a t t e n d e d  in h i s  pla c e .

T h i s  w a s  t h e  f i r s t  t i m e  t h e  T r u s t e e  C o u n c i l  m e t  t o g e t h e r  a s  a 
g r o u p ,  s o  t h e y  h a d  t o  c r e a t e  t h e  o r g a n i z a t i o n ;  so t h e y  s o r t  of 
a d o p t e d  t h e m s e l v e s  i n t o  e x i s t e n c e .  T h e  c o u n c i l  is a g r o u p  t h a t  is 
b e l o w  t h e  t r u s t e e s  w h i c h  w e r e  s e t  u p  u n d e r  t h e  C l e a n  W a t e r  A c t  
( C W A ) . T h e  t r u s t e e s  a r e  t h e  s a m e  t h r e e  s t a t e  r e p r e s e n t a t i v e s  a n d  
t h e  t h r e e  s e c r e t a r i e s  o f  t h e  d e p a r t m e n t s  o n  t h e  f e d e r a l  side: 
S e c r e t a r y  o f  t h e  D e p a r t m e n t  o f  C o m m e r c e ,  D e p a r t m e n t  o f  I n t e r i o r ,  
a n d  D e p a r t m e n t  o f  A g r i c u l t u r e .  A s  far a s  h e  k n o w s  t h e  t r u s t e e s  
h a v e  n e v e r  m e t ;  b u t  t h e  T r u s t e e  C o u n c i l  w i l l  p r o b a b l y  b e  h a n d l i n g  
m o s t  of  t h e  i s s u e s  r e l a t e d  t o  t h e  E x x o n  V a l d e z  s e t t l e m e n t .

Mr. N e l s o n  r e f e r r e d  t o  a h a n d o u t  t h e  m e m b e r s  h a d  t h a t  s h o w s  an 
o r g a n i z a t i o n a l  c h a r t .  H e  s a i d  t h i s  c h a r t  w a s  p r e s e n t e d  b y  t h e  
f e d e r a l  t r u s t e e s .  H e  s a i d  t h e  s t a t e  t r u s t e e s  s a i d  t h e y  h a d  n o t  
s e e n  t h e  c h a r t  u n t i l  a b o u t  30 m i n u t e s  b e f o r e  t h e  m e e t i n g .

T h e  C h a i r m a n  n o t e d  t h a t  R e p .  D a v i d s o n  a n d  K u b i n a  d i d  n o t  h a v e  this. 
H e  a s k e d  M a r k  H a n d l e y  t o  m a k e  s u r e  t h a t  m a t e r i a l  w a s  f a x e d  t o  t h e m  
i m m e d i a t e l y .

T h e  C h a i r m a n  s a i d  w h a t  Mr. N e l s o n  is r e f e r r i n g  t o  is c o n t a i n e d  in 
a p a c k e t  o f  m a t e r i a l  t h a t  w e r e  g i v e n  o u t  a t  t h e  T r u s t e e  C o u n c i l  
m e e t i n g  l a s t  w e e k .  ( A t t a c h e d  t o  m i n u t e s ) .

C o n t i n u i n g ,  Mr. N e l s o n  s a i d  t h e  T r u s t e e s  e s s e n t i a l l y  a d o p t e d  t h a t  
( o r g a n i z a t i o n a l  c h a r t )  as t h e i r  g u i d i n g  o r g a n i z a t i o n  o v e r  t h e  
T r u s t e e  C o u n c i l . T h e y  t h e n  v o t e d  t h e  T r u s t e e  C o u n c i l  i n t o  
e x i s t e n c e .  T h e  T r u s t e e  C o u n c i l  i n c l u d e s  t h e  s a m e  t h r e e  s t a t e
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r e p r e s e n t a t i v e s  w h o  a r e  T r u s t e e s ,  b u t  t h r e e  d e s i g n e e s  o f  t h e  
f e d e r a l  T r u s t e e s .

Mr. N e l s o n  r e p o r t e d  t h a t  t h e  s i x  t r u s t e e s  d i s c u s s e d  s e t t i n g  u p  t h e  
n e x t  l a y e r  o f  o r g a n i z a t i o n .  H e  s a i d  t h e y  u n d e r s t a n d  t h a t  t h e r e ' s  
n o t  a l i k e l i h o o d  t h a t  t h e y ' l l  h a v e  t h e  t i m e  t o  d e a l  w i t h  t h e  E x x o n  
V a l d e z  f u n d i n g ,  so t h e y  n e e d e d  s o m e  o r g a n i z a t i o n  t o  a c t u a l l y  d e a l  
w i t h  t h e  d a y - t o - d a y  m a n a g e m e n t  o f  t h e  E x x o n  V a l d e z  f u n d s .  So, t h e y  
e s t a b l i s h e d  w h a t  is s h o w n  o n  t h i s  s h e e t  as t h e  R e s o u r c e  R e s t o r a t i o n  
C o o r d i n a t i o n  G r o u p  (RRCG) . A l l  t h i s  w a s  d o n e  w i t h  v e r y  l i t t l e  
d i s c u s s i o n .  T h e r e  w a s  p r e t t y  m u c h  c o n s e n s u s .

Mr. N e l s o n  s a i d  t h e  m a i n  d i s c u s s i o n  a b o u t  t h e  R e s o u r c e  R e s t o r a t i o n  
G r o u p  w a s  w h e t h e r  o r  n o t  t h e y  s h o u l d  h a v e  a d e s i g n e e  o n  t h i s  g r o u p .  
T h e y  e v e n t u a l l y  d e c i d e d  t h e y  w o u l d  h a v e  a d e s i g n e e ?  a n d  w h e t h e r  o r  
n o t  t h e  d e s i g n e e s  t h e y  w o u l d  e a c h  h a v e  w o u l d  b e  o n e  i n d i v i d u a l  o r  
s e v e r a l  i n d i v i d u a l s  w h o  w o u l d  r o t a t e  a c c o r d i n g  t o  d i f f e r e n t  i s s u e s .  
H e  s a i d  h e  w a s  n o t  s u r e  t h e y  r e s o l v e d  t h a t  i s s u e ,  b u t  h e  t h o u g h t  
t h e  g e n e r a l  f e e l i n g  w a s  t h a t  e a c h  of  t h e m  w o u l d  a p p o i n t  o n e  p r i m a r y  
p e r s o n .  H e  s a i d  t h e  R R C G  w i l l  a l s o  h a v e  s o m e  s o r t  o f  a n  e x e c u t i v e  
d i r e c t o r  w h o  w i l l  o v e r s e e  d a y - t o - d a y  o p e r a t i o n s .  I t  is n o t  c l e a r  
a t  t h i s  p o i n t  w h e t h e r  o r  n o t  t h e y  w i l l  b e  p h y s i c a l l y  l o c a t e d  in o n e  
l o c a t i o n .  T h e  f e d e r a l  s i d e  f a v o r e d  o n e  l o c a t i o n  f o r  all, b u t  t h e  
s t a t e  p e o p l e  p r e f e r r e d  t o  w o r k  o u t  o f  t h e i r  o w n  o f f i c e s  a n d  m e e t  
f r o m  t i m e  t o  time.

I n i t i a l l y  t h e y  d e c i d e d  t h e  g r o u p  w o u l d  b e  b a s e d  i n  J u n e a u .  T h e  
p r i m a r y  p u b l i c  c o m m e n t  d u r i n g  t h i s  m e e t i n g  w a s  t h a t  p e o p l e  f e l t  
t h a t  J u n e a u  w a s  n o t  a n  a p p r o p r i a t e  s i t e  f o r  t h i s  g r o u p  —  t h a t  it 
s h o u l d  b e  l o c a t e d  c l o s e r  t o  t h e  a f f e c t e d  a r e a .  M o s t  p e o p l e  w e r e  
s a y i n g  t h a t  A n c h o r a g e  w o u l d  b e  m o s t  t h e  a p p r o p r i a t e  p l a c e .  C h a r l i e  
Cole, t h e  c h a i r m a n  of  t h e  t r u s t e e  c o u n c i l ,  s a i d  t h a t  J u n e a u  w a s  a 
t e m p o r a r y  l o c a t i o n ,  a n d  w o u l d  n o t  n e c e s s a r i l y  b e  t h e  p e r m a n e n t  
l o c a t i o n .  It  w a s  t o  b e  a s u b j e c t  o f  l a t e r  d i s c u s s i o n s .

Mr. N e l s o n  s a i d  t h e  c o u n c i l  a l s o  d i s c u s s e d  p u b l i c  p a r t i c i p a t i o n  a n d  
w h o  t o  g i v e  t h e  a u t h o r i t y  t o  s e t  it up. T h e y  d i d n ' t  r e a l l y  w a n t  
t o  g e t  i n t o  p u b l i c  p a r t i c i p a t i o n  t h e m s e l v e s ,  so  t h e y  a s k e d  C u r t  
M c V e e ,  t h e  D e p a r t m e n t  o f  I n t e r i o r  r e p r e s e n t a t i v e ,  a n d  J o h n  S a n d o r ,  
t h e  C o m m i s s i o n e r  o f  t h e  A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  (DEC) t o  h a v e  s o m e b o d y  d e s i g n a t e d  f r o m  e a c h  o f  t h e i r  
g r o u p s  t o  l o o k  i n t o  h o w  t o  s e t  u p  a p u b l i c  p a r t i c i p a t i o n  p r o c e s s .  
T h e y  w a n t e d  t o  h a v e  s o m e  i n i t i a l  m e e t i n g s  in m i d  t o  e a r l y  J a n u a r y  
f o r  t h e  p u b l i c .

Mr. N e l s o n  s a i d  t h e  m e m b e r s  o f  t h e  R e s o u r c e  R e s t o r a t i o n  g r o u p  w o u l d  
b e  a p p o i n t e d  b y  D e c e m b e r  13. T h e  n e x t  t r u s t e e  c o u n c i l  m e e t i n g  w i l l  
b e  on  D e c e m b e r  19, 6: 3 0  p. m .  in A n c h o r a g e .

Mr. N e l s o n  s a i d  p u b l i c  c o m m e n t  w a s  p r e t t y  i n f o r m a l .  A t  d i f f e r e n t  
p o i n t s  t h e y  a l l o w e d  t h e  a u d i e n c e  —  f r o m  80 t o  1 0 0  p e o p l e  —  t o  
c o m m e n t  p r e t t y  m u c h  as t h e y  w i s h e d .  M o s t  of  t h e  c o m m e n t s  r e l a t e d
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t o  w h e t h e r  t h e  g r o u p  w o u l d  b e  l o c a t e d ,  w i t h  m o s t  p e o p l e  p r e f e r r i n g  
A n c h o r a g e .  T h e  o t h e r  c o m m e n t s  w e r e  s o r t  o f  s u p p o r t i v e  o f  t h e  g r o u p  
g e t t i n g  m o v i n g  t o  t r y  t o  s p e n d  s o m e  m o n e y  a n d  d o  s o m e  t h i n g s  t h a t  
n e e d e d  t o  b e  d o ne. T h e r e  w e r e  v e r y  f e w  s p e c i f i c  r e c o m m e n d a t i o n s  
o f f e r e d .

T h a t  c o n c l u d e d  Mr. N e l s o n ' s  i n i t i a l  r e p o r t .

T h e  C h a i r m a n  w e l c o m e d  Rep. M a r k  H a n l e y ,  a m e m b e r  o f  t h e  H o u s e  
J u d i c i a r y  C o m m i t t e e .

Rep. M a r t i n  c o m m e n t e d  t h a t  h e  f e l t  t h e  p u b l i c  w a s  a l i t t l e  b i t  
i m p a t i e n t  in d e m a n d i n g  a n s w e r s  b e f o r e  t h e  c o m m i t t e e  h a d  e v e n  
s t a r t e d .  H e  a s k e d  if a n y o n e  c a m e  u p  w i t h  s u g g e s t i o n s  a s  t o  h o w  t h e  
m o n e y  w e  h a v e  a l r e a d y  r e c e i v e d  s h o u l d  b e  spent.

Mr. N e l s o n  r e p l i e d  t h a t  t h e r e  w e r e  n o  s p e c i f i c s  d i s c u s s e d .  H e  s a i d  
t h e  n e w s p a p e r  a c c o u n t ,  i n  h i s  o p i n i o n ,  w a s  fair, b u t  a b i t  " m o r e  
t e s t y "  t h a n  w h a t  a c t u a l l y  o c c u r r e d .  H e  s a i d  p e o p l e  w a n t e d  t o  g e t  
s o m e  c o m m e n t s  in, b u t  h e  d i d n ' t  f e e l  t h a t  p e o p l e  f e l t  t h e r e  w e r e  
a n y  m a j o r  p r o b l e m s .  T h e i r  i n t e r e s t  w a s  t h a t  t h e  p r o c e s s  s t a r t  
n o t  t h a t  t h e y  h a d  a n y  s p e c i f i c  s u g g e s t i o n s .

Rep. M a r t i n  s u g g e s t e d  t h a t  w e  o f f e r  p e o p l e  an  o p e n  d o o r  t o  b e g i n  
m a k i n g  s u g g e s t i o n s .  Rep. G r u e n b e r g  a g r e e d  a n d  h e  w o u l d  l i k e  t o  
m a k e  t h a t  o f f i c i a l :  A n y b o d y  w h o  h a s  a n y  s u g g e s t i o n s  o n  t h e  s u b j e c t
o f  t h e  s e t t l e m e n t  o r  t h e  i m p l e m e n t a t i o n  o f  t h e  s e t t l e m e n t  m a y  b r i n g  
t h e m  b e f o r e  t h e  s u b c o m m i t t e e .  H e  s a i d  i t  w a s  h i s  i n t e n t  t o  h a v e  
o n e  m o r e  m e e t i n g  o f  t h e  s u b c o m m i t t e e ,  a t  w h i c h  t h e y  w i l l  f i n a l i z e  
t h e i r  r e p o r t  a n d  d e a l  w i t h  t h e  p a c k e t  o f  l e g i s l a t i o n .

M a r k  H a n d l e y ,  s t a f f  t o  t h e  C h a i r m a n ,  s a i d  t h e y  s e n t  o u t  a m e m o  l a s t  
m o n t h  t o  a l l  l e g i s l a t o r s  s o l i c i t i n g  a n y  3 e t t l e m e n t - r e l a t e d  
l e g i s l a t i o n  t h e y  had. T h e  o n l y  r e s p o n s e  r e c e i v e d  w a s  f r o m  S e n a t o r  
M e n a r d ' s  o f f i c e ,  a n d  h i s  s t a f f  is h e r e  t o  d i s c u s s  t h e i r  
l e g i s l a t i o n .

T h e  C h a i r m a n  r e q u e s t e d  t h a t  s t a f f  d o  a p r e s s  s t a t e m e n t  r e q u e s t i n g  
t h a t  t h e  i n f o r m a t i o n  b e  t r a n s m i t t e d  t o  t h e  s u b c o m m i t t e e .

Mr. N e l s o n  c a l l e d  a t t e n t i o n  t o  a l e t t e r  f r o m  Rep. D a v i d s o n  i n  t h e  
p a c k e t .  T h e  l e t t e r  is t o  t h e  t h r e e  s t a t e  c o m m i s s i o n e r s  a n d  
r e q u e s t s  t h a t  t h e y  c o n s i d e r  f a i r l y  a g g r e s s i v e  p u b l i c  i n v o l v e m e n t  
i n  t h e  r e s t o r a t i o n  p r o c e s s .  T h e  p u b l i c  p a r t i c i p a t i o n  a s p e c t s  of  
t h e  r e s t o r a t i o n  a r e  s t i l l  b e i n g  d i s c u s s e d  b y  t h e  t r u s t e e s .

T h e  C h a i r m a n  a s k e d  Mr. N e l s o n  t o  p r o v i d e  t h e  s u b c o m m i t t e e  w i t h  a 
c o p y  o f  t h e  t r u s t e e  c o u n c i l ' s  r e s p o n s e  t o  Rep. D a v i d s o n ' s  l e t ter, 
a n d  a l s o  a  c o p y  o f  Re p .  D a v i d s o n ' s  l e t t e r .

P r o p o s e d  L e g i s l a t i o n
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T h e  n e x t  p a r t  o f  t h e  m e e t i n g  w a s  t o  d i s c u s s  p o t e n t i a l  l e g i s l a t i o n .  
T h e  p a c k e t s  c o n t a i n  d r a f t s  o f  a n u m b e r  of  b i l l s .

M a r k  H a n d l e y  r e p o r t e d  t h a t  Rep. G r u e n b e r g  r e q u e s t e d  t h a t
l e g i s l a t i o n  f o r  a b o u t  n i n e  d i f f e r e n t  i s u u e s  b e  d r a f t e d .  H e  s a i d  
s o m e  o f  t h e m  p r o b a b l y  c a n  b e  m e r g e d ,  b u t  t h e y  o r d e r e d  t h e m  as  
i n d i v i d u a l  b i l l s  s o  t h e y  c a n  d e a l  w i t h  t h e  i s s u e s  o n e  a t  a t i m e .  
T h e  f i r s t  t w o  b i l l s  d e a l  w i t h  f u t u r e  - s e t t l e m e n t s  i n  t h e  
s u n s h i n e , "  t r y i n g  t o  m a k e  s u r e  t h e  l e g i s l a t u r e  a n d  t h e  p u b l i c  g e t  
i n p u t .

D r a f t  #1

Mr. H a n d l e y  s a i d  t h e  f i r s t  d r a f t  p r o h i b i t s  o u t - o f - c o u r t  s t a t e m e n t  
o f  p u b l i c  i n t e r e s t  l i t i g a t i o n .  P a g e  2, l i n e s  22. - 27 d e f i n e s  
p u b l i c  i n t e r e s t  l i t i g a t i o n  u n d e r  t h i s  b i l l .  P u b l i c  i n t e r e s t
l i t i g a t i o n ,  w h e r e  t h e  v a l u e  is o v e r  $10 m i l l i o n ,  u n d e r  t h i s  b i l l
w o u l d  n o t  b e  a b l e  t o  b e  s e t t l e d  o u t  o f  c o u r t  w i t h o u t  c o u r t  
a p p r o v a l .  C o u r t  a p p r o v a l  is c o n d i t i o n e d  o n  a h e a r i n g ,  w h i c h  is t o  
b e  o p e n e d  a n d  n o t i c e d  to  t h e  p u b l i c .  T h e  c o u r t  m u s t  m a k e  a f i n d i n g  
b a s e d  o n  t h a t  r e c o r d  —  t h a t  t h e  s e t t l e m e n t  is i n  t h e  p u b l i c  
i n t e r e s t .

Rep. M a r t i n  q u e s t i o n e d  w h e t h e r  t h e  l e g i s l a t i o n  w a s  r e t r o a c t i v e .  
Mr. H a n d l e y  r e p l i e d  t h a t  it d o e s  n o t  h a v e  a r e t r o a c t i v e  e f f e c t ?  
h o w e v e r ,  s o m e  o f  t h e  o u t s t a n d i n g  l i t i g a t i o n  h a s  n o t  b e e n  s e t t l e d .  
T h e  w a y  i t  is d r a f t e d ,  it  w o u l d  n o t  b r i n g  c a s e s  l i k e  t h e  A m a r a d a  
H e s s  c a s e  i n t o  it. O n e  o f  t h e  q u e s t i o n s  t o  b e  c o n s i d e r e d  is 
w h e t h e r  t o  b r o a d e n  t h e  d e f i n i t i o n  o f  ' p u b l i c  i n t e r e s t  l i t i g a t i o n . '  
I t  w o u l d  d e a l  m o s t l y  w i t h  s i t u a t i o n s  l i k e  t h e  E x x o n  V a l d e z  w h e r e  
t h e r e  w a s  d a m a g e  t o  a n a t u r a l  r e s o u r c e s .  I t  w o u l d  n o t  a p p l y  t o  
p e o p l e  w h o  h a v e  a l r e a d y  s e t t l e d ?  h o w e v e r ,  i f  t h e r e  w a s  a s e t t l e m e n t  
a f t e r  t h e  e f f e c t i v e  date, it w o u l d  c o m e  u n d e r  t h e  s w e e p  o f  t h i s  
b i l l .  T h e  d e f i n i t i o n  o f  p u b l i c  i n t e r e s t  l i t i g a t i o n  is n a r r o w  
e n o u g h ,  s o  t h a t  it w o u l d  o n l y  i n c l u d e  d a m a g e s  t o  n a t u r a l  r e s o u r c e s .  
H e  s a i d  h e  is n o t  a w a r e  of a n y  c a s e s  r i g h t  n o w  t h a t  a r e  
o u t s t a n d i n g .  )

Rep. H a n l e y  a s k e d  w h y  w e  w a n t e d  j u d i c i a l  a p p r o v a l .  H e  s a i d  t h e  
c o u r t  s y s t e m  d o e s  n o t  n e c e s s a r i l y  l o o k  o u t  f o r  t h e  p u b l i c  i n t e r e s t .  
I f  w e  w a n t  a p u b l i c  p r o c e s s ,  it s e e m s  l i k e  w e  c o u l d  d o  t h a t  w i t h o u t  
r e q u i r i n g  c o u r t  a p p r o v a l .  Is t h e  o n l y  r e a s o n  f o r  j u d i c i a l  a p p r o v a l  
t o  g u a r a n t e e  a p u b l i c  p r o c e s s ?

Mr. H a n d l e y  r e p l i e d  t h a t  w e  b a s e d  t h i s  o n  a  c l a s s  a c t i o n  m o d e l  in 
p l a c e  i n  t h e  f e d e r a l  a n d  s t a t e  s y s t e m .  T h e  p o l i c y  b e h i n d  it is t o  
h a v e  a b r o a d  c l a s s  o f  p e o p l e  r e p r e s e n t e d  b y  o n e  o r  t w o  p e o p l e .  In 
o r d e r  t o  m a k e  s u r e  t h a t  a n y  k i n d  of s e t t l e m e n t  r e a l l y  is i n  t h e  
b e s t  i n t e r e s t  o f  t h e  p a r t i e s ,  t h e  c o u r t  m u s t  r e v i e w  it. In  t h i s  
ca se, w e  h a v e  n a t u r a l  r e s o u r c e  d a m a g e s  a n d  w e  a r e  r e p r e s e n t e d  b y  
t h e  A t t o r n e y  G e n e r a l .  I t  w a s  t h e  s p o n s o r ' s  f e e l i n g  t h a t  t h e r e  a r e  
o t h e r  i n t e r e s t s  b e s i d e s  t h e  s t a t e ' s  s o v e r e i g n  i n v o l v e m e n t  —  y o u
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h a v e  h u g e  n a t u r a l  r e s o u r c e  d a m a g e s .  Or, p e o p l e  i n  t h e  a f f e c t e d  
area, f o r  i n s t a n c e  N a t i v e  g r o u p s ,  a l s o  h a v e  a n  i n t e r e s t  t h a t  m a y  
o r  m a y  n o t  c o i n c i d e  w i t h  t h e  i n t e r e s t  o f  t h e  s o v e r e i g n .  I t  w a s  
f e l t  t h e r e  s h o u l d  b e  s o m e  p o i n t  i n  t h e  j u d i c i a l  s y s t e m  w h e r e  t h o s e  
i n t e r e s t s  h a v e  a r i g h t  t o  b e  h e a r d  a n d  t h e  c o u r t  is m a d e  a w a r e  of 
t h e m  b e f o r e  it a c c e p t s  t h e  s e t t l e m e n t  i n  t h e  p u b l i c  i n t e r e s t .

C h a i r m a n  G r u e n b e r g  s a i d  it w a s  h i s  t h i n k i n g  t h a t  if a p a r t y  t o  
l i t i g a t i o n  e n t e r s  i n t o  a s e t t l e m e n t ,  o f t e n  t h e r e  is a p r i d e  o f  
a u t h o r s h i p  a n d  a d e s i r e  t o  s e e  t h e  d e a l  go. I n  c a s e s  w h e r e  t h e r e ' s  
a r e a l  p u b l i c  i n t e r e s t  i n v o l v e d ,  t h e r e  s h o u l d  b e  a n e u t r a l  t h i r d  
p e r s o n  —  i n  t h i s  c a s e  a judge, w h o  is  s e t  u p  t o  a d j u d i c a t e  a n d  
d e t e r m i n e  t h i n g s  l i k e  t his, w h e t h e r  i t  is i n  t h e  p u b l i c  i n t e r e s t .  
T h e r e  a r e  t w o  r e a s o n s  t o  h a v e  t h e  j u d g e  i n v o l v e d :  (1) t o  m a k e  a
c o n c l u s i o n  o f  t h a t  t h e  p r o c e s s  s e t  f o r t h  in  t h e  b i l l  h a s  b e e n  
f o l l o w e d  a n d  (2) t h a t  it is i n  t h e  p u b l i c  i n t e r e s t .

Rep. H a n l e y  a g r e e d  t h a t  t h e r e  s h o u l d  b e  p u b l i c  i n p u t .  H i s  c o n c e r n  
is t h a t  t h e  c o u r t  w o u l d  t a k e  t h e  r o l e  o f  p u b l i c  o f f i c i a l s  in 
d e t e r m i n i n g  w h a t  is in t h e  p u b l i c  i n t e r e s t .  H e  d o e s  n o t  d i s a g r e e  
w i t h  t h e  c o u r t  d e t e r m i n i n g  w h e t h e r  t h e  p r o c e s s  w a s  f o l l o w e d .  H e  
a l s o  f e l t  w e  s h o u l d  b e  c a r e f u l  n o t  t o  p u t  s o  m a n y  r e s t r i c t i o n s  on 
t h a t  w e  h a v e  n o  s e t t l e m e n t s ,  a n d  t h a t  e v e r y t h i n g  w i l l  b e  l i t i g a t e d  
t o  t h e  end.

C h a i r m a n  G r u e n b e r g  s t a t e d  t h a t  it w a s  n o t  h i s  i n t e n t  t h a t  a  j u d g e  
s h o u l d  b e c o m e  a l e g i s l a t o r .  T h e  c o n c e p t  o f  j u d g e s  a p p r o v i n g  
s e t t l e m e n t s  as b e i n g  in t h e  b e s t  i n t e r e s t  is a v e r y  o l d  c o n c e p t .  
F o r  e x a m p l e ,  t h e r e ' s  a c i v i l  r u l e  n o w  t h a t  r e q u i r e s  t h e  j u d g e s  t o  
a p p r o v e  s e t t l e m e n t s  i n v o l v i n g  m i n o r s .  A s  f a r  a s  s t o p p i n g  
s e t t l e m e n t s ,  it  is n o t  t h e  i n t e n t  t o  p u t  a n y  i m p e d i m e n t  in t h e  w a y  
o f  s e t t l e m e n t ,  b u t ,  in fact, t o  i n c r e a s e  t h e  p u b l i c  c o n f i d e n c e  t o  
m a k e  it  t h e n  m o r e  l i k e l y  t h a t  t h e  l e g i s l a t u r e  m a y  f i n d  t h a t  a n  
i n d e p e n d e n t  b o d y  h a s  a p p r o v e d  it. H o p e f u l l y ,  t h i s  w o u l d  i n c r e a s e  
t h e  p u b l i c  c o n f i d e n c e  a n d  m a k e  t h e  s y s t e m  w o r k  b e t t e r .

C h a i r m a n  G r u e n b e r g  w e l c o m e d  Rep. D a v e  D o n l e y ,  C h a i r m a n  o f  t h e  H o u s e  
J u d i c i a r y  C o m m i t t e e ,  t o  t h e  m e e t i n g .

Rep. M a r t i n  s a i d  h e  w a s  v e r y  c o n c e r n e d  a b o u t  t h i s  d e l e g a t i o n  o f  
p o w e r s  t o  t h e  j u d i c i a r y .  H e  t h o u g h t  w e  s h o u l d  l o o k  i n t o  t h e  
c o n s t i t u t i o n a l i t y  o f  it. H e  d i d  n o t  f e e l  t h e  c o u r t  s y s t e m  s h o u l d  
b e  t e l l i n g  t h e  l e g i s l a t u r e  h o w  t o  a p p r o p r i a t e  m o n e y .

Rep. D a v i d s o n  (via t e l e c o n f e r e n c e )  s a i d  h e  c o n c u r r e d  w i t h  Rep. 
M a r t i n ' s  r e m a r k s  i n  m a n y  r e s p e c t s .  H o w e v e r ,  h e  w o u l d  a l s o  l i k e  t o  
k n o w  if t h e r e  w a s  a d i s p r o p o r t i o n a t e  s h a r e  of  a u t h o r i t y  t h a t  
u n d e r l i e s  a p p r o p r i a t i o n  i s s u e s  o f  t h e  l e g i s l a t u r e .  H o w  d o e s  it 
w o r k  c u r r e n t l y ?

T h e  C h a i r m a n  a s k e d  Mr. C h e n o w e t h  t o  r e p l y .  Mr. C h e n o w e t h  e x p l a i n e d  
t h e  s t a t e  p r o c e d u r e  in a c c e p t i n g  s e t t l e m e n t s  i n v o l v i n g  s u m s  of
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m o n e y .  T h e  D e p a r t m e n t  o f  L a w  w o u l d  s i g n  t h e  s e t t l e m e n t  a g r e e m e n t ,  
a n d  t h e  m o n e y  w o u l d  t h e n  b e  m a d e  a v a i l a b l e  a n d  p u t  i n  t h e  g e n e r a l  
f u n d  f o r  l e g i s l a t i v e  us e .  A s  a g e n e r a l  m a t t e r ,  t h e r e  is no 
r e s t r i c t i o n  o n  t h e  s e t t l e m e n t  a u t h o r i t y  o f  t h e  A t t o r n e y  G e n e r a l ' s  
o f f i c e ?  a n d  t h e  l e g i s l a t u r e  h a s  a c c e s s  t o  w h a t  is a v a i l a b l e  t o  it 
in t h e  g e n e r a l  f u n d  f o r  p u r p o s e s  o f  a p p r o p r i a t i o n .

Rep. D a v i d s o n  a s k e d  i f  t h e  l e g i s l a t i o n  m i g h t  g e t  t o o  m a n y  p e o p l e  
i n v o l v e d  i n  n e g o t i a t i n g  s e t t l e m e n t s .  Mr. C h e n o w e t h  s t a t e d  t h a t  
t h e r e  is n o  l e g i s l a t i v e  r o l e  in  t h e  d r a f t  w e  a r e  t a l k i n g  about. 
T h e  l e g i s l a t i v e  r o l e  w o u l d  n o t  b e  a n y  d i f f e r e n t  i f  t h i s  p a r t i c u l a r  
p i e c e  o f  l e g i s l a t i o n  p a s s e d  o r  d i d  n o t  p a s s .

Mr. H a n d l e y  s t a t e d  t h a t  t h i s  f i r s t  b i l l  b a s i c a l l y  d o e s  n o t  
i n t e r f e r e  w i t h  t h a  n e g o t i a t i o n  p r o c e s s .  W h a t  h a p p e n s  is t h a t  t h e  
p a r t i e s  c o m e  t o g e t h e r  i n  n e g o t i a t i o n  a n d  t h e y  b r i n g  t h a t  s e t t l e m e n t  
t o  t h e  c o u r t .  I t  is s i m i l a r  t o  t h e  p r o c e s s  t h a t  J u d g e  H o l l a n d  w e n t  
t h r o u g h  w h e r e  h e  r e q u i r e d  n o t i f i c a t i o n  t o  t h e  p u b l i c  a b o u t  t h e  
s e t t l e m e n t ,  a n d  a s u b s e q u e n t  h e a r i n g .  A s  Rep. G r u e n b e r g  said, 
t h e r e  w o u l d  p r o b a b l y  b e  a f a i r l y  b r o a d  s t a n d a r d  a p p l i e d  b y  t h e  
c o u r t  t h a t  h e  w o u l d  n o t  r e j e c t  a s e t t l e m e n t  u n l e s s  it w a s  o b v i o u s l y  
n o t  in t h e  p u b l i c  i n t e r e s t ,  b a s e d  o n  t h e  h e a r i n g  h e  had. T h i s  
d r a f t  d o e s  n o t  a f f e c t  t h e  l e g i s l a t u r e ' s  r o l e  —  t h a t  m a t t e r  is 
d e a l t  w i t h  i n  t h e  n e x t  d r a f t .

In  a n s w e r  t o  Rep. D a v i d s o n ,  Mr. H a n d l e y  s a i d  t h e  l e g i s l a t u r e  c o u l d  
p a s s  a r e s o l u t i o n  o r  s o m e t h i n g  t h a t  w o u l d  b e  m a d e  a p a r t  of t h e  
r e c o r d  u n d e r  t h e  f i r s t  d r a f t ,  a n d  t h a t  w o u l d  i n c r e a s e  t h e  
l e g i s l a t u r e ' s  p a r t i c i p a t i o n  in t h e  s e t t l e m e n t .  B a s i c a l l y ,  w e  d o n ' t  
h a v e  a r o l e  a t  t h i s  p o i n t  i n  n e g o t i a t e d  s e t t l e m e n t s .  T h e  p u r p o s e  
o f  t h e  f i r s t  b i l l  is t o  p r o v i d e  f o r  a p u b l i c  h e a r i n g  a n d  a j u d i c i a l  
f i n d i n g  thcit t h e  s e t t l e m e n t  is in t h e  p u b l i c  i n t e r e s t .

T a p e  1, S i d e  B 
000

Rep. M a r t i n  a g a i n  r e q u e s t e d  t h a t  Mr. C h e n o w e t h  l o o k  i n t o  t h e  
c o n s t i t u t i o n a l i t y  q u e s t i o n  —  e s p e c i a l l y  s i n c e  t h e  A t t o r n e y  
G e n e r a l ’s o f f i c e  h a s  p o i n t e d  o u t  t h a t  r e v e n u e s  e q u a l  
a p p r o p r i a t i o n s ,  w h i c h  h e  (Martin) d i s a g r e e s  w i t h .  H e  b e l i e v e d  t h e y  
w e r e  t w o  d i f f e r e n t  t h i n g s .

Mr. H a n d l e y  s t a t e d  t h a t  a t  s o m e  p o i n t  w e  m a y  w a n t  t o  l o o k  a t  t h e  
d e f i n i t i o n  o f  p u b l i c  i n t e r e s t  t o  d e t e r m i n e  w h e t h e r  it is  t o o  n a r r o w  
o r  t o o  b r o a d .  H e  t h e n  m o v e d  o n  t o  D r a f t  #2.

D r a f t  #2

Mr. H a n d l e y  e x p l a i n e d  t h i s  d r a f t  l o o k s  a t  f u t u r e  s e t t l e m e n t s  t h a t  
w o u l d  b a s i c a l l y  r e q u i r e  a l e g i s l a t i v e  a p p r o p r i a t i o n  f o r  a n y  c l a i m  
f o r  o r  a g a i n s t  t h e  s t a t e .  I t  a l s o  w i l l  r e q u i r e  l e g i s l a t i v e  
a p p r o p r i a t i o n s  f o r  c l a i m s  m a d e  b y  t h e  s t a t e  if t h e r e ' s  a
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r e s t r i c t i o n  on  t h e  u s e  o f  t h e  s e t t l e m e n t  as t h e r e  w a s  i n  t h e  
p r e s e n t  c a s e  o r  if t h e r e  is a  t r a n s f e r  o f  s t a t e  a s s e t s  i n v o l v e d ,  
i .e., a t r a d e  of  m i n i n g  r i g h t s  f o r  s o m e  o t h e r  k i n d  o f  s e t t l e m e n t ,  
o r  if t h e  v a l u e  o f  t h e  s e t t l e m e n t  is o v e r  $10 m i l l i o n .  So, 
b a s i c a l l y ,  b y  s t a t u t e  t h e  l e g i s l a t u r e  is t r y i n g  t o  a s s e r t  its r o l e  
a n d  its c o n s t i t u t i o n a l  r o l e  i n  t h e  a p p r o p r i a t i o n  p r o c e s s ,  t o  m a k e  
s u r e  t h e  l e g i s l a t u r e  is n o t  c i r c u m v e n t e d  t h r o u g h  t h e  s e t t l e m e n t  
p r o c e s s  b y  t h e  c r e a t i o n  o f  s o m e  k i n d  o f  a t r u s t .

C h a i r m a n  G r u e n b e r g  w a n t e d  t o  k n o w  t h e  d i f f e r e n c e s  a n d  s i m i l a r i t i e s  
b e t w e e n  t h i s  d r a f t  b i l l  #2 a n d  t h e  b i l l  w e  p a s s e d  l a s t  y ear, H B  
144, i n v o l v i n g  s e t t l e m e n t s  o v e r  $ 1 0  m i l l i o n  a n d  a l s o  t h e  
d i f f e r e n c e s  a n d  s i m i l a r i t i e s  b e t w e e n  t h i s  b i l l  a n d  t h e  s t a t u t e  in 
t h e  L i t t l e  T o r t  C l a i m s  A c t  (AS 09.50) t h a t  t a l k s  a b o u t  s e t t l e m e n t s  
a n d  a p p r o p r i a t i o n s  w h e n  t h e  s t a t e  is a d e f e n d a n t  a n d  r e q u i r e s  t h a t  
v o u c h e r s  b e  s u b m i t t e d  t o  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n .  A n d  if 
c u r r e n t  a p p r o p r i a t i o n s  t o  t h a t  d e p a r t m e n t  a r e  i n s u f f i c i e n t ,  t h a t  
t h e  l e g i s l a t u r e  b e  a s k e d  t o  a p p r o p r i a t e  a d d i t i o n a l  f u n d s  t o  p a y  t h e  
j u d g e m e n t  a g a i n s t  t h e  s t a t e  w i t h  r e s p e c t  t o  t o r t  c l a i m s .

Mr. C h e n o w e t h  s a i d  h e  w o u l d  o u t l i n e  t h o s e  s i m i l a r i t i e s  a n d  
d i f f e r e n c e s  in w r i t i n g  i n  t h e  n e a r  f u t u r e .

C h a i n n a n  G r u e n b e r g  s t a t e d  t h a t  h e  is n o t  a w a r e  t h a t  t h e r e  is a n y  
p r o v i s i o n  o f  t h i s  t y p e  in t h e  L i t t l e  M i l l e r  Ac t .  If  t h e r e  is not, 
w a s  it a n  o v e r s i g h t  o r  is t h e r e  a r e a s o n ?  H e  s a i d  it  s e e m s  t o  h i m  
t h a t  t h e r e  s h o u l d  b e  o n e  s t a t u t e  t h a t  g e n e r a l l y  c o v e r s  t h e s e  k i n d  
o f  c l a i m s .

Mr. C h e n o w e t h  s a i d  h i s  i m m e d i a t e  r e a c t i o n  i s  t h a t  t h e r e  o u g h t  to 
b e  o n e  s t a t u t e  t h a t  g e n e r a l l y  c o v e r s  t h e s e  t w o  a r e a s ,  b u t  h e  d o e s  
n o t  k n o w  t h a t  o f f  t h e  t o p  o f  h i s  h e a d .

Re p .  M a r t i n  s a i d  h e  w o u l d  l i k e  t o  h a v e  s o m e  b a c k u p  i n f o r m a t i o n  to 
j u s t i f y  w h e t h e r  $10 m i l l i o n  is  a f a i r  r e f e r e n c e  m a r k .  A n o t h e r  
q u e s t i o n  is: W h e n  w i l l  w e  m a k e  d e c i s i o n s ?  W e  a r e  i n  s e s s i o n  o n l y
f o u r  m o n t h s  o f  t h e  y ear. A r e  w e  g o i n g  t o  p u t  t h a t  o n  t h e  J u d i c i a r y  
C o m m i t t e e  t o  s e t t l e  o n  b e h a l f  o f  t h e  b o d y ?

C h a i r m a n  G r u e n b e r g  r e p l i e d  t h a t  h i s  t h o u g h t  w a s  t h a t  t h e r e  s h o u l d  
b  a n o t h e r  b r a n c h  o f  g o v e r n m e n t  i n v o l v e d  in  o v e r s i g h t .  I t  s e e m e d  

h i m  t h a t  t h e  C o u r t  is t h e  b e s t  e q u i p p e d  t o  b e  t h e  i n v o l v e d  
L xnch, w h e r e  y o u  w o u l d  b e  d e a l i n g  w i t h  j u s t  o n e  j u d g e .  Y o u ' r e  n o t  
g e t t i n g  t h e  60 p e o p l e  i n v o l v e d .  T h e  C o u r t  is in s e s s i o n  a l l  t h e  
t i m e  a n d  it is s o m e t h i n g  t h a t  c o u r t s  o f t e n  d o  in c l a s s  a c t i o n s  a n d  
w h e n  t h e  d e a l  w i t h  o t h e r  c a s e s  i n v o l v i n g  m i n o r s  a n d  l e g a l  
i n c o m p e t e n t s ,  etc.

R e g a r d i n g  t h e  a p p r o p r i a t i o n  p r o c e s s ,  h e  s a i d  r i g h t  n o w  w e  s i m p l y  
a d d  t h e  m o n e y  i n t o  t h e  a p p r o p r i a t i o n  b i l l .  I t  b a s i c a l l y  i n v o l v e s  
j u s t  o n e  s u b c o m m i t t e e  t a k i n g  a t  it, a n d  it is n o t  a m a j o r  issue. 
T h e  E x x o n  V a l d e z  c a s e  m a y  b e  t h e  e x c e p t i o n  s i n c e  i t  h a s  b e e n  a
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Rep. H a n l e y  a s k e d  if t h e r e  w e r e  c a s e s  n o w  t h a t  a r e  s e t t l e d  w i t h o u t  
s p e c i f i c  a p p r o p r i a t i o n s ,  a s i d e  f r o m  t h e  E x x o n  s e t t l e m e n t .  Mr. 
H a n d l e y  r e p l i e d  t h a t  t h e y  a s k e d  t h e  D e p a r t m e n t  o f  L a w  f o r  an 
a c c o u n t i n g  o f  p a s t  s e t t l e m e n t s  o v e r  t h e  l a s t  f e w  y e a r s  a n d  L a w  s a i d  
it w a s  i m p o s s i b l e  f o r  t h e m  to d o  t h a t  b e c a u s e  o f  p r e s e n t  p o l i c y .  
M a n y  t i m e s  i n d i v i d u a l  d e p a r t m e n t s  w i l l  s e t t l e  c a s e s  o u t  o f  t h e i r  
d e p a r t m e n t a l  o p e r a t i n g  b u d g e t s ?  a n d  v e r y  r a r e l y  d o e s  t h e  D e p a r t m e n t  
of  L a w  g e t  i n v o l v e d  f r o m  a b u d g e t  a s p e c t .  Mr. H a n d l e y  said, 
b e s i d e s  t h e  c o n s t i t u t i o n a l  i m p l i c a t i o n s ,  w e  f e l t  t h a t  t h i s  b i l l  
m i g h t  p r o v i d e  a v e h i c l e  f o r  t h e  a d m i n i s t r a t i o n  t o  s e t  u p  s o m e  s o r t  
of  a n  a c c o u n t i n g  s y s t e m  so s o m e w h e r e  i n  t h e  b u d g e t  t h e  l e g i s l a t u r e  
w o u l d  a c t u a l l y  s e e  w h a t  k i n d  o f  s e t t l e m e n t s  a r e  b e i n g  m a d e .

Rep. P a r n e l l  (via t e l e c o n f e r e n c e )  c o m m e n t e d  t h a t  i t  s e e m e d  t o  h i m  
t h a t  s e t t l e m e n t s  w o u l d  n e e d  t o  c o m e  t o  u s  in s o m e  f o r m  f o r  
l e g i s l a t i v e  a p p r o v a l  p r i o r  t o  t h e  d i s p e n s i n g  o f  funds.

T h e  C h a i r m a n  s a i d  w e  a l s o  h a d  a q u e s t i o n  s o r t  o f  a l o n g  t h e s e  l i n e s  
f r o m  a m e m b e r  of  t h e  a u d i e n c e :  D o e s n ' t  t h i s  e n s u r e  t h a t  t h e
G o v e r n o r  h a s  t h e  a u t h o r i t y  t o  s e t t l e ?  H o w  d o  w e  k n o w  t h a t  t h e  
l e g i s l a t u r e  d o e s n ' t  a l r e a d y  h a v e  t h e  p o w e r s ?  H e  t h e n  r e a d  f r o m  t w o  
s t a t u t e s  i n  t h e  L i t t l e  T o r t  C l a i m s  A c t  (AS 0 9 . 5 0 . 3 0 0  a n d  A S  
0 9 . 5 0 . 2 7 0 )  r e l a t i n g  t o  t h e  s t a t e ' s  a u t h o r i t y  t o  s e t t l e .

Mr. C h e n o w e t h  (via t e l e c o n f e r e n c e )  s a i d  t h e r e  is a g e n e r a l  
p r o v i s i o n  in f e d e r a l  l a w  c o v e r i n g  c l a i m s  a g a i n s t  a l l  s t a t e  
g o v e r n m e n t s .  P e r h a p s  t h e  t h i n k i n g  b e h i n d  A S  0 9 . 5 0  w a s  i n t e n d e d  t o  
c o v e r  o t h e r  t y p e s  o f  c l a i m s .  H e  s a i d  t h e r e  is a c h a p t e r  i n  T i t l e  
44, C h a p t e r  77, C l a i m s  A g a i n s t  t h e  S t a t e ,  t h a t  m i g h t  a c c o m m o d a t e  
t h e  k i n d  o f  e x t e n d e d  h a n d l i n g  w e  a r e  d i s c u s s i n g .

T h e  C h a i r m a n  a s k e d  if a n y  o f  t h e  s u b c o m m i t t e e  m e m b e r s  a g r e e d  t h a t  
w e  s h o u l d  t a k e  a l o o k  a t  t h i s  a g a i n s t  t h e  b a c k g r o u n d  o f  e x i s t i n g  
l a w  a n d  s e e  w h a t  w e  c a n  d o  t o  c o n s o l i d a t e  a n d  u p d a t e  t h e  l a w  t o  
m e e t  o u r  n e e d s .

Rep. D a v i d s o n  r e m a r k e d  t h a t  in t h e  p a s t  t h e  s t a t e  l i t i g a t i o n  t e a m  
h a d  p r o b l e m s  b e c a u s e  t h e y  d i d  n o t  h a v e  s u f f i c i e n t  r e s o u r c e s  t o  d o  
t h e  job. H e  w o n d e r e d  if t h i s  i s  t h e  p l a c e  t o  c o n s i d e r  s o m e t h i n g ,  
o r  w o u l d  t h a t  b e  a n  e n t i r e l y  d i f f e r e n t  m a t t e r  a n d  h a v e  n o  p l a c e  in 
t h i s  k i n d  o f  l i t i g a t i o n  p a c k a g e ?

Rep. D a v i d s o n  a l s o  r e m a r k e d  t h a t  i n  t h e  f u t u r e  w e  s h o u l d  m a k e  s u r e  
w e  h a v e  t h e  r e s o u r c e s  t o  p u r s u e  l i t i g a t i o n  o r  t h e  p u b l i c  i n t e r e s t  
c e r t a i n l y  w i l l  n o t  b e  s e r v e d .  W e  h a v e  h a d  t h a t  a m p l y  d e m o n s t r a t e d  
t o  u s  in A l a s k a .

C h a i r m a n  G r u e n b e r g  a s k e d  t h e  s t a f f  t o  m e e t  w i t h  Rep. D a v i d s o n  t o  
s e e  s p e c i f i c a l l y  w h a t  h e  h a d  in  m i n d .

d i f f e r e n t  c a s e  t h a n  a l m o s t  a n y t h i n g  e l s e .
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Rep. M a r t i n  r e m a r k e d  t h a t  in t h e  p a s t  h e  b e l i e v e d  t h e  A t t o r n e y  
G e n e r a l  m a d e  p e r i o d i c  r e p o r t s  t o  t h e  l e g i s l a t u r e  o n  t h e  s t a t u s  of 
l i t i g a t i o n  t h e  s t a t e  is i n v o l v e d  in. Mr. H a n d l e y  s a i d  t h e  A t t o r n e y  
G e n e r a l ' s  o f f i c e  s a i d  t h e  o n l y  c a s e s  t h e y  w o u l d  h a v e  a n y  a c c o u n t i n g  
f o r  w e r e  t h o s e  t h a t  c a m e  o u t  of t h e  D e p a r t m e n t  o f  L a w ' s  b u d g e t ,  
r a t h e r  t h a n  o u t  of  t h e  i n d i v i d u a l  d e p a r t m e n t s '  b u d g e t s .  T h e y  a l s o  
s a i d  t h a t  t h o s e  c a s e s  w e r e  g e n e r a l l y  r a r e  —  t h a t  t h e  b u l k  of 
s e t t l e m e n t s  w e r e  t a k e n  c a r e  o f  e i t h e r  o u t  of  p r o g r a m  o p e r a t i n g  
e x p e n s e s ,  or, i n  t h e  c a s e  o f  a c a p i t a l  p r o j e c t ,  o u t  of  t h e  m o n e y  
a p p r o p r i a t e d  f o r  t h a t  p a r t i c u l a r  p r o j e c t .

C h a i r m a n  G r u e n b e r g  a s k e d  Mr. C h e n o w e t h  t o  s e e  if h e  c o u l d  f i n d  an 
a n s w e r  to  Re p .  M a r t i n ' s  q u e s t i o n  a n d  r e s p o n d  t o  h i m  d i r e c t l y .

C h a i r m a n  G r u e n b e r g  t h e n  a s k e d  t h e  f o l l o w i n g  l e g a l  q u e s t i o n :  
L o o k i n g  a t  t w o  c a s e s ,  t h e  f i r s t  b e i n g  t h e  M i k e  B e i r n e  H o m e s t e a d  
c a s e  t h a t  w e n t  t o  t h e  S u p r e m e  C o u r t  a b o u t  t e n  y e a r L  ago, a n d  the 
s e c o n d  is a  c a s e  in f a m i l y  law, S c h o v e r . T h e  f i r s t  c a s e  s a i d  t h a t  
a n  a p p r o p r i a t i o n  c o u l d  b e  a n  a p p r o p r i a t i o n  o f  s o m e t h i n g  o t h e r  t h a n  
m o n e y .  I n  t h a t  c a s e ,  it w a s  a h  a p p r o p r i a t i o n  o f  land. T h e  
a n a l y s i s  w a s  t h a t  i f  y o u  g i v e  a w a y  or  t r a n s f e r  s t a t e  land, i t  is 
a n  a p p r o p r i a t i o n .  T h e  i n i t i a t i v e  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n  
p r o h i b i t s  a n  a p p r o p r i a t i o n  b y  i n i t i a t i v e .  T h e r e f o r e ,  t h e  B e i r n e  
i n i t i a t i v e  w a s  u n c o n s t i t u t i o n a l  b e c a u s e  i t  g a v e  a w a y  s t a t e  land. 
T h e  s e c o n d  c a s e  d e a l t  w i t h  w h e t h e r  v a c a t i o n  t i m e  p r o v i d e d  b y  an 
e m p l o y e r ,  t h a t  c a n  b e  c o n v e r t e d  i n t o  c a s h  - a m a r i t a l  as s e t ,  w h i c h  
is a t y p e  o f  p r o p e r t y .  T h e  c o u r t  s a i d  i t  wa s ,  b e c a u s e  it is a 
l e g a l  c l a i m  o r  a l e g a l  c a u s e  o f  a c t i o n ,  it is a t y p e  o f  m a r i t a l  
p r o p e r t y ,  s u b j e c t  t o  d i v i s i o n  b y  t h e  f a m i l y  co u r t .

C o n t i n u i n g ,  t h e  C h a i r m a n  s a i d  if y o u  p u t  b o t h  o f  t h o s e  c a s e s  
t o g e t h e r ,  i t  s e e m s  t o  h i m  a n  a r g u m e n t  c a n  b e  m a d e  t h a t  if y o u  
t r a n s f e r  o r  g i v e  a w a y  a  v a l u a b l e  s t a t e  c a u s e  o f  a c t i o n ,  t h a t ' s  a 
t y p e  o f  a p p r o p r i a t i o n .  T h e  q u e s t i o n  i n  h i s  m i n d  is? If t h e  s t a t e  
c o m p r o m i s e s  a v a l u a b l e  s t a t e  c l a i m  f o r  l e s s  t h a n  t h e  p o t e n t i a l  
v a l u e  o f  it, is t h a t  t h e  t y p e  o f  a p p r o p r i a t i o n  t h a t  w o u l d  h a v e  t o  
b e  a p p r o v e d  b y  t h e  l e g i s l a t u r e ?

Mr. C h e n o w e t h  s a i d  h e  f o l l o w e d  t h a t  r e a s o n i n g .  H i s  c o n c e r n  is t h a t  
t h e  C o u r t s  w o u l d  b e  i n c l i n e d  t o  l i m i t  t h e  a p p l i c a t i o n  o f  t h e  t e r m  
" a p p r o p r i a t i o n "  t o  t h i n g s  t h a t  a r e  r e a d i l y  r e c o g n i z a b l e  as s t a t e  
a s s e t s  —  t h i n g s  t h a t  t h e  s t a t e  h a s  in h a n d .  H e  s a i d  h e  w o u l d  w a n t  
t o  l o o k  a t  t h e  u s e  o f  t h e  t e r m  " a p p r o p r i a t i o n s "  i n  o u r  courts' 
o p i n i o n s  a n d  e l s e w h e r e .

C h a i r m a n  G r u e n b e r g  s a i d  h e  w a n t s  t o  m o v e  a h e a d  o n  t h e  a g e n d a ,  and 
w o u l d  s p e a k  t o  Mr. C h e n o w e t h  a b o u t  t h i s  m a t t e r  later.

D r a f t  #3

Mr. H a n d l e y  s t a t e d  t h a t  t h e  r e s t  of  o u r  d r a f t s  a r e  n o t  d e a l i n g  
w i t h  f u t u r e  s e t t l e m e n t s .  T h e y  d e a l  w i t h  t h e  E x x o n  V a l d e z
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s e t t l e m e n t  —  g e t t i n g  t h e  l e g i s l a t u r e  i n v o l v e d  i n  m a k i n g  s u r e  t h a t  
t h e  s t a t e  t r u s t e e s  a r e  s u b j e c t  t o  s a m e  r e q u i r e m e n t s  t h a t  t h e  h e a d  
o f  a n y  s t a t e  a g e n c y  u s i n g  s t a t e  m o n e y  w o u l d  b e  b o u n d  by. T h e  f i r s t  
d r a f t  r e q u i r e s  t h a t  a l l  t r u s t  e x p e n d i t u r e s  p a s s  t h r o u g h  a t  l e a s t  
a s t a t e  o r  f e d e r a l  a g e n c y .  I t  d o e s  n o t  a p p l y  t o  e x p e n s e s  o f  t h e
t r u s t  o r  m o n e y  t h a t  u n d e r  t h e  M O A  ( M e m o r a n d u m  o f  A g r e e m e n t )  is
s u p p o s e d  t o  b e  r e i m b u r s e d  t o  t h e  f e d e r a l  a n d  s t a t e  g o v e r n m e n t s  for 
m o n e y  t h e y  h a v e  e x p e n d e d  i n  t h e  c l e a n  u p  a n d  l i t i g a t i o n  costs.

Mr. H a n d l e y  s a i d  h e  h a d  a s k e d  Mr. C h e n o w e t h  w h e t h e r  o r  n o t  t h i s  w a s  
a c o n s t i t u t i o n a l  r e q u i r e m e n t  o r  j u s t  a n o t h e r  c h e c k .  I n  o t h e r  
w o r d s ,  w h e t h e r  w e  n e e d  t h i s  i n  a d d i t i o n  t o  t h e  n e x t  d r a f t ,  w h e r e  
w e  r e q u i r e  a l e g i s l a t i v e  a p p r o p r i a t i o n  f o r  a l l  t r u s t  e x p e n d i t u r e s .

C h a i r m a n  G r u e n b e r g  i n t e r r u p t e d  t o  s a y  h e  s a w  J o h a n n a  M u n s o n  of 
S e n a t o r  M e n a r d ' s  o f f i c e .  H e  a s k e d  Mr. C h e n o w e t h  if S B  200, 201, 
202 a r e  a l t e r n a t i v e s  t o  t h e  s u b c o m m i t t e e ' s  d r a f t s .  W h a t  is t h e  
i n t e r - r e l a t i o n s h i p  b e t w e e n  d r a f t s  3 a n d  4 w i t h  e a c h  o t h e r  a n d  w i t h  
S e n a t o r  M e n a r d ' s  b i l l s ?

Mr. C h e n o w e t h  r e p l i e d  t h a t  h e  d o e s  n o t  h a v e  a n y  o f  t h e  d r a f t s
n u m b e r e d  a s  Rep. G r u e n b e r g  d o e s ,  s o  h e  c a n  o n l y  p i c k  u p  o n  t h e
d e s c r i p t i o n s  g i v e n  h i m .

C h a i r m a n  G r u e n b e r g  f u r n i s h e d  t h e  f o l l o w i n g  w o r k  o r d e r  n u m b e r s :  
D r a f t  #3 is 7 L S 1 5 6 2 / A ,  C h e n o w e t h ,  1 0 / 2 9 / 9 1 .  D r a f t  #4 is 7 L S 1 5 6 3 / A .

R e s p o n d i n g  t o  t h e  q u e s t i o n ,  Mr. M a r k  " u n d l e y ,  s t a t e d  t h a t  S e n a t o r  
M e n a r d ' s  b i l l  (SB 202 a p p r o p r ! s . t h e  t r u s t  s e t t l e m e n t  m o n e y  
i n  t o  t h e s e  t w o  o t h e r  t r u s t s .  lly, t h e i r  b i l l s  w o u l d  b e  a n
a l t e r n a t i v e  t o  o u r  b i l l .  I t  v o u x ^  o a s i c a l l y  t a k e  a l l  t h e  s t a t e  
m o n e y  o u t  o f  t h e  h a n d s  o f  t h e  p r e s e n t  t r u s t e e s  a n d  p u t  i t  into a 
n e w  t r u s t  t h a t  w o u l d  g o  t o  s p e c i f i c  t h i n g s  o u t l i n e d  i n  t h e  bill.

Ms. M u n s o n  s a i d  s h e  t h o u g h t  S e n a t o r  M e n a r d ' s  d r a f t s  w e r e  i n t e n d e d  
t o  a p p r o p r i a t e  t h a t  m o n e y  t h a t  c o m e s  e x c l u s i v e l y  t o  t h e  s t a t e  —  
t h e  $50 m i l l i o n  p l u s  w h a t e v e r  o t h e r  s u m s  m a y  b e  a p p r o p r i a t e d  t o  t h e  
fund.

C h a i r m a n  G r u e n b e r g  a s k e d  if  i t  w a s  a d i f f e r e n t  p o r t i o n  o f  t h e  
s e t t l e m e n t  m o n e y .  Ms. M u n s o n  r e p l i e d  " t h a t  i s  c o r r e c t . "

Mr. C h e n o w e t h  s a i d  h e  u n d e r s t o o d  D r a f t s  3 a n d  4 t o  b e  c o m p l i m e n t a r y  
t o  e a c h  o t h e r .  D r a f t  #3 s e t s  l i m i t a t i o n s  o n  w h a t  t h e  t r u s t e e s ,  
a c t i n g  or b e h a l f  o f  t h e  sta t e ,  c a n  do. D r a f t  #4 e s t a b l i s h e s  t h e  
p r o c e s s  b y  w h i c h  t h e  l e g i s l a t u r e  h a s  a r o l e  i n  t h e  p r o c e s s  b y  w h i c h  
t r u s t s  a r e  t o  b e  m a d e  a v a i l a b l e  t o  t h e  s t a t e  a g e n c i e s .

Re p .  M a r t i n  l i s t e d  t w o  c o n c e r n s :  (1) T h e  G o v e r n o r  s i g n e d  t h e
s e t t l e m e n t  o n  D e c e m b e r  30, 1991. W o u l d  t h a t  n o t  b e  a b e t t e r
r e f e r e n c e  p o i n t  i n s t e a d  o f  w h e n  t h e  a g r e e m e n t  w a s  a g r e e d  t o ?
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Mr. H a n d l e y  s a i d  h e  b e l i e v e d  t h a t  d a t e  w a s  t i e d  i n  t o  t h e  
M e m o r a n d u m  o f  A g r e e m e n t  w h i c h  s a y s  e x p e n s e s ,  a t t o r n e y s  fees, etc., 
w i l l  n o t  b e c o m e  p a r t  o f  t h e  t r u s t .  T h a t  m o n e y  w i l l  b e  r e i m b u r s e d  
t o  t h e  s t a t e .  T h a t  d a t e  is r e f e r e n c i n g  l a n g u a g e  w i t h i n  t h e  MOA.

Rep. G r u e n b e r g  a s k e d  b o t h  Mr. H a n d l e y  a n d  Mr. C h e n o w e t h  t o  c h e c k  
o n  t h e  c o r r e c t n e s s  o f  t h e  d ate.

Re p .  M a r t i n  h a d  a c o n c e r n  a b o u t  l e g i s l a t i v e  o v e r s i g h t .  He  
s u g g e s t e d  m a k i n g  t h e  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  (LB&AC) 
b e  t h e  v e h i c l e  b y  w h i c h  w e  h e l p  t h e  t r u s t e e s  in t h e i r  o n g o i n g  
d e c i s i o n - m a k i n g .

Mr. C h e n o w e t h  a s k e d  w h a t  k i n d  o f  h e l p  Re p .  M a r t i n  c o n t e m p l a t e d  
L B & A C  p r o v i d i n g  to  t h e  t r u s t e e s  o n  a n  o n g o i n g  b a s i s .  C h a i r m a n  
G r u e n b e r g  s a i d  h e  b e l i e v e s  w e  w o u l d  h a v e  t o  i n c l u d e  t h i s  m o n e y  as 
a l i n e  i t e m  i n  a n  a p p r o p r i a t i o n  b i l l ,  a n d  w e  r e a l l y  c a n ' t  d e l e g a t e  
t h a t  t o  t h e  LB&AC. T h i s  w o u l d  j u s t  b e  r o l l e d  i n t o  a n  a p p r o p r i a t i o n  
b i ll.

Rep. M a r t i n  c l a r i f i e d  h i s  r e m a r k s ,  s a y i n g  t h a t  a s  l o n g  a s  w e  k n o w  
t h e y  h a d  b e e n  g i v e n  t h e  a u t h o r i t y  t o  a c c e p t  a n d  d i s b u r s e  o n  b e h a l f  
of  t h e  l e g i s l a t u r e .  . . .

Rep. H a n l e y  s a i d  h e  d e f i n i t e l y  f e l t  w e  s h o u l d  c o m b i n e  a l l  the 
d r a f t s .  D r a f t s  3, 4, a n d  6 a l l  n e w  s e c t i o n s  t o  A S  3 7 . 1 4 . 4 0 0 .

T h e r e  w e r e  n o  f u r t h e r  c o m m e n t s  o n  D r a f t s  3 o r  4. T h e  C h a i r m a n  
d i r e c t e d  t h e  m e m b e r s  t o  D r a f t  #6, s a y i n g  w e  w i l l  c o m e  b a c k  t o  D r a f t  
#5.

D r a f t  #6 - W o r k  O r d e r  15 6 5

Mr. H a n d l e y  s t a t e d  t h a t  t h i s  d r a f t  r e q u i r e s  t h a t  t h e  s t a t e  E x x o n  
t r u s t e e s  s u b m i t  r e p o r t s  t o  t h e  legislature, a n d  t h e  G o v e r n o r  
a c c o u n t i n g  f o r  t h e i r  e x p e n d i t u r e s  f o r  t h e  p r e c e d i n g  y e a r ?  a n d  t h a t  
t h e y  p r o j e c t  a n d  s u b m i t  t h e i r  b u d g e t  f a r  t h e  n e x t  f i s c a l  y e a r ,  l i k e  
a d e p a r t m e n t  wo u l d .

T h e r e  w e r e  n o  c o m m e n t s  o r  q u e s t i o n s  o n  t h i s  dr a f t .

Dga£t_l5
Mr. H a n d l e y  s a i d  t h i s  d r a f t  s u b j e c t s  t h e  t r u s t e e s  to  r e q u i r e m e n t s  
t h a t  o t h e r  s t a t e  o f f i c e r s  w o u l d  b e  in e x p e n d i n g  s t a t e  m o n e y .  It 
a l s o  s u b j e c t s  t h e m  t o  t h e  O p e n  M e e t i n g s  Ac t .  H e  s a i d  s i n c e  t h e y  
(the t r u s t e e s )  s e e m  t o  b e  d e l e g a t i n g  s o m e  o f  t h e i r  a u t h o r i t y  t o  
s u b - g r o u p s ,  w e  m i g h t  w a n t  t o  l o o k  a t  p u t t i n g  s o m e  o f  t h e s e  s u b­
g r o u p s  u n d e r  t h e  s a m e  r e s t r i c t i o n s .

C h a i r m a n  G r u e n b e r g  a s k e d  Mr. H a n d l e y  t o  h a v e  t h e  b i l l  r e d r a f t e d  
a l o n g  t h o s e  lines.
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Rep. H a n l e y  s a i d  h e  b e l i e v e d  i t  w a s  i m p o r t a n t  t o  c h e c k  w i t h  t h e  
f e d e r a l  p e o p l e  b e f o r e  w e  d r a f t  a n y t h i n g .  B y  i m p o s i n g  s o m e  o f  t h e s e  
t h i n g s  o n  o u r  o w n  p e o p l e ,  w e  m a y  e f f e c t i v e l y  c o n f l i c t  w i t h  f e d e r a l  
r e g u l a t i o n s .  F o r  i n s t a n c e ,  w e  m a y  r e q u i r e  t e n  d a y s  n o t i c e ,  w h i l e  
t h e y  m a y  r e q u i r e  f i v e  d a y s  n o t i c e ,  etc.

C h a i r m a n  G r u e n b e r g  a s k e d  Mr. C h e n o w e t h  t o  m a k e  s u r e  t h e r e  a r e  no  
c o n f l i c t s  a l o n g  t h o s e  lines.

D r a f t  #7

Mr. H a n d l e y  s a i d  t h i s  d r a f t  s u b j e c t s  t h e  t r u s t e e s  t o  t h e  E x e c u t i v e  
B r a n c h  E t h i c s  A c t ,  w h i c h  p r o h i b i t s  s u c h  t h i n g s  as n e p o t i s m  a n d  
r e q u i r e s  c o n f l i c t  of  i n t e r e s t  r e p o r t i n g .

D r a f t  #8

Mr. H a n d l e y  s a i d  t h i s  d r a f t  s u b j e c t s  t h e  t r u s t e e s  to  t h e  
r e q u i r e m e n t s  of t h e  s t a t e ' s  P r o c u r e m e n t  Code. W e  w a n t e d  t o  m a k e  
s u r e  t h a t  t h e  m o n e y  is d i s b u r s e d  f a i r l y .

N o t e :  T h e  m e m b e r s  d i d  n o t  h a v e  a c o p y  of  D r a f t  #8 b e f o r e  them,
b u t  t h e  d r a f t  h a d  b e e n  o r d e r e d  f r o m  L e g i s l a t i v e  A f f a i r s .

Rep. M a r t i n  f e a r e d  t h a t  b e c a u s e  t h e  m o n e y  is a m i x  o f  s t a t e  a n d  
f e d e r a l ,  w e  w i l l  g e t  i n v o l v e d  in a  p r o b l e m  of w h o s e  p r o c u r e m e n t  
c o d e  w e ' r e  g o i n g  t o  foll o w .

Mr. H a n d l e y  s a i d  t h e y  h a d  t h o u g h t  o f  t h a t  p o s s i b i l i t y ,  w h i c h  c o u l d  
b e  r e s o l v e d  b y  h a v i n g  t h e  t r u s t e e s  c h o o s e  t o  f o l l o w  o n e  g o v e r n m e n t  
c o d e  o r  t h e  o t h e r .

D r a f t  #9

Mr. H a n d l e y  s a i d  t h i s  b i l l  is a n  a p p r o p r i a t i o n  b i l l  t o  d e a l  w i t h  
t h e  p o t e n t i a l  c i v i l  l i t i g a t i o n  a g a i n s t  t h e  trust, c h a l l e n g i n g  t h e i r  
e x p e n d i t u r e  o r  u s e  o f  s t a t e  m o n e y  w i t h o u t  g o i n g  t h r o u g h  t h e  
l e g i s l a t u r e .  W e  w o u l d  a p p r o p r i a t e  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  
s e t t l e m e n t  t o  t h e  tr u s t .  I n  o r d e r  t o  p r o t e c t  t h e  l e g i s l a t u r e ' s  
i n t e r e s t ,  b e c a u s e ,  a r g u a b l y ,  if  w e  d o  m a k e  t h a t  a p p r o p r i a t i o n ,  t h e  
E x e c u t i v e  c o u l d  m a k e  t h e  a r g u m e n t  t h a t  o n c e  w e  h a v e  a p p r o p r i a t e d  
f u n d s  i n t o  t h e  t r u s t ,  w e  h a v e  g i v e n  c a r t e  b l a n c  t o  e x p e n d  m o n e y  as 
t h e y  s e e  fit. W e  h a v e  a d d e d  a c o n t i n g e n t  e f f e c t i v e  d a t e  t h a t  
p r o v i d e s  t h a t  t h e  a p p r o p r i a t i o n  o n l y  b e c o m e s  e f f e c t i v e  o n  t h e  d a t e  
of e n a c t m e n t  o f  l e g i s l a t i o n  r e q u i r i n g  l e g i s l a t i v e  a p p r o p r i a t i o n  of 
t r u s t  e x p e n d i t u r e s .

N o t e :  D r a f t  #9 w a s  n o t  a v a i l a b l e  t o  t h e  s u b c o m m i t t e e  a t  t h i s  time.

T a p e  2, S i d e  A  
000
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Mr. C h e n o w e t h  a s k e d  if Rep. M a r t i n  c o n t e m p l a t e d  a o n e  t i m e  
a p p r o p r i a t i o n  b y  t h e  l e g i s l a t u r e  a n d  t h e n  f u r t h e r  a l l o c a t i o n s  b y  
the L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  w h e n  t h e y  m e e t  m o n t h l y .  
Or, d o e s  h e  c o n t e m p l a t e  s o m e  s o r t  of  t a r g e t e d  a p p r o p r i a t i o n  a n d  
r e s e r v i n g  t h e  a u t h o r i t y  t o  B u d g e t  a n d  A u d i t  t o  a l l o w  t h e  e x e c u t i v e  
b r a n c h  t o  m o v e  m o n e y  b e t w e e n  t h o s e  a p p r o p r i a t i o n s ?

Rep. M a r t i n  s a i d  h e  p r e f e r r e d  t h e  s e c o n d  a l t e r n a t i v e .

T h e  C h a i r m a n  a s k e d  Mr. C h e n o w e t h  to  i n c l u d e  s u c h  a p r o v i s i o n  i n  t h e  
d r a f t  l e g i s l a t i o n .

T h e r e  w e r e  n o  f u r t h e r  q u e s t i o n s  o r  c o m m e n t s  c o n c e r n i n g  D r a f t  #8. 

S e n a t o r  M e n a r d ' s  B i l l s  (SB's 200, 201. 202)

J o h a n n a  M u n s o n ,  s t a f f  t o  S e n a t o r  M e n a r d  t e s t i f i e d  o n  S e n a t o r  
M e n a r d ' s  t h r e e  b i l l s .

She s a i d  o n e  o f  t h e  b i l l s  is a n  a p p r o p r i a t i o n  b i l l .  T h e  o t h e r  t w o  
c r e a t e  t w o  t r u s t  f u n d s  —  S B  200 e s t a b l i s h e s  t h e  P r i n c e  W i l l i a m  
S o u n d  (PWS) S c i e n c e  C e n t e r  T r u s t  Fund, a n d  t h e  o t h e r  t h e  E x x o n  
V a l d e z  E n v i r o n m e n t a l  R e s t o r a t i o n  T r u s t  F u n d .

She b r i e f l y  w e n t  t h r o u g h  t h e  b i l l s  f o r  t h e  s u b c o m m i t t e e .

S B  200 i s  a s e p a r a t e  e n d o w m e n t  t r u s t  f u n d .  T h e  l e g i s l a t u r e  w o u l d  
m a k e  a p p r o p r i a t i o n s  t o  t h e  fund. I t  w o u l d  a l s o  b e  a v a i l a b l e  f o r  
gifts, b e q u e s t s  o r  a n y  o t h e r  s o u r c e  o f  f u n d i n g .  A n  i m p o r t a n t  
l i m i t a t i o n  o n  e x p e n d i t u r e s  is t h a t  o n l y  n e t  i n c o m e  is a v a i l a b l e  t o  
b e  a w a r d e d  i n  t h e  f o r m  o f  g r a n t s .  T h i s  i s  i n t e n d e d  t o  b e  a l o n g­
te r m  e n d o w m e n t  p r o c e s s .  Sec. 4 1 0  o u t l i n e s  t h e  p o w e r s  a n d  d u t i e s  
of t h e  C o m m i s s i o n e r  o f  R e v e n u e ,  w h o  a d m i n i s t e r s  t h e  fund. Sec. 420 
o u t l i n e s  h o w  t h e  f u n d s  c a n  b e  u t i l i z e d .  U n d e r  t h e  C E R C L A  p r o c e s s ,  
t h e  C o m m i s s i o n e r  o f  F i s h  a n d  G a m e  is t h e  t r u s t e e  f o r  t h e  s t a t e  f o r  
the d a m a g e  a s s e s s m e n t  p r o g r a m .  T h e  b i l l  e s t a b l i s h e s  t h a t  t h e  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  is t h e  f u n c t i o n a l  b o d y  t o  d i s b u r s e  a n d  
a w a r d  t h e  S c i e n c e  C e n t e r  t r u s t  a w a r d s .  S e c t i o n  4 3 0  o u t l i n e s  t h e  
F i s h  a n d  G a m e  C o m m i s s i o n e r ' s  r e s p o n s i b i l i t i e s .  Sec. 4 4 0  o u t l i n e s  
th e  g r a n t s  t h e m s e l v e s .  T h e  b i l l  a l s o  l i m i t s  t h e  a m o u n t  o f  m o n e y  
t h a t  c a n  b e  s p e n t  o n  a d m i n i s t r a t i o n .

Rep. M a r t i n  s a i d  h e  w o u l d  p r e f e r  t h a t  t h e  a d m i n i s t r a t i v e  e x p e n s e s  
b e  l i m i t e d  c u m u l a t i v e l y  r a t h e r  t h a n  p e r  g r a n t .  A l s o ,  h e  f e l t  t h a t  
Sec. 2 e f f e c t i v e  d ate, w h i c h  is t i e d  t o  t h e  E x x o n  V a l d e z  s e t t l e m e n t  
date, s h o u l d  b e  d e l e t e d .

Ms. M u n s o n  s a i d  s h e  t h o u g h t  Re p .  M a r t i n ' s  c o m m e n t s  o n  t h e  e f f e c t i v e  
d a t e  w e r e  a p p r o p r i a t e .  T h e  l a n g u a g e  w a s  p r o s p e c t i v e  —  p r i o r  to 
th e  s p i l l  s e t t l e m e n t ,  a n d  t h a t  is w h y  it w a s  d e e m e d  to  b e  i m p o r t a n t  
a t  t h a t  t i m e .

H O U SE E X X O N  C O M M IT T E E  - 1 5 -  1 2 / 0 9 / 9 1



S B  2 0 1

Ms. M u n s o n  s a i d  S B  2 0 1  e s t a b l i s h e s  t h e  E x x o n  V a l d e z  E n v i r o n m e n t a l  
R e s t o r a t i o n  T r u s t  Fund. T h e y  w i l l  b e  a d m i n i s t e r e d  b y  t h e  
D e p a r t m e n t  o f  R e v e n u e .  Sec. 310 e s t a b l i s h e s  a n i n e  m e m b e r  b o a r d  
o f  t r u s t e e s  f o r  t h e  fund. T h e  b i l l  a l s o  r e q u i r e s  t h e  b o a r d  t o  
r e p o r t  t o  t h e  G o v e r n o r  a n d  t h e  L e g i s l a t u r e  b y  F e b r u a r y  1, o f  e a c h  
y e a r  o n  its a c t i v i t i e s  a n d  p r o g r a m s .  T h e y  a l s o  m u s t  p r o v i d e  a n  
e s t i m a t e  o f  t h e  a n n u a l  i n c o m e  a n d  e x p e n s e s  o f  t h e  fund.

U n d e r  t h i s  b ill, t h e  l e g i s l a t u r e  a p p r o p r i a t e s  t h e  m o n e y  t o  t h e  f u n d  
a n d  t h e n  t h e  l e g i s l a t u r e  a p p r o p r i a t e s  m o n e y  f r o m  t h e  f u n d  t o  t h e  
b o a r d  f o r  s p e c i f i c  p r o j e c t s .  T h e  e f f e c t i v e  d a t e  o f  t h e  b i l l  a l s o  
t i e s  i t s e l f  t o  t h e  E x x o n  V a l d e z  s e t t l e m e n t ,  w h i c h  Rep. M a r t i n  
m e n t i o n e d  in  S B  200. S B  202 is a n  a p p r o p r i a t i o n  b i l l .  T h e  i n t e n t  
w a s  t o  a p p r o p r i a t e  t h o s e  f u n d s  t h a t  c a m e  e x c l u s i v e l y  t o  t h e  s t a t e  
t o  t h e s e  t w o  t r u s t  funds.

Rep. H a n l e y  b e l i e v e d  t h e  a p p r o p r i a t i o n  b i l l  n e e d s  w o r k ,  s i n c e  t h e r e  
s h o u l d  b e  s o m e  r e l a t i o n s h i p  b e t w e e n  t h e  m o n e y  t h a t ' s  c o m i n g  in. H e  
s a i d  t h e y  t a l k  a b o u t  s p e c i f i c s  h e r e  f o r  p u r c h a s i n g  t i m b e r  r i g hts. 
T h a t ' s  m o r e  a p p r o p r i a t e l y  u p  t o  t h e  t r u s t e e s .  T h a t  m a y  b e  
s o m e t h i n g  t h a t ' s c o v e r e d  a l r e a d y  u n d e r  t h e  n o r m a l  t r u s t e e s  p r o c e s s . 
So, t h e r e ' s  n o  s e n s e  u s  u s i n g  m o n e y  t h a t  w e ' v e  h a d  a p p r o p r i a t e d  t o
u s  a s  d i r e c t  s t a t e  a p p r o p r i a t i o n s  t o  p u r c h a s e  t h i n g s  t h a t  a r e
p r o b a b l y  g o i n g  t o  b e  p u r c h a s e d  a n y w a y  u n d e r  t h e  j o i n t  f e d e r a l / s t a t e  
m o n e y .

Ms. M u n s o n  r e p l i e d  t h a t  t h e i r  i n t e n t  i n  t h e  b i l l s  w a s  t o  t r y  to  b e
as b r o a d  a n d  g e n e r a l  as p o s s i b l e  t o  a l l o w  t h e  f u l l  g a m u t  o f
p o t e n t i a l  r e s t o r a t i o n  a c t i v i t i e s  t o  occur. I t  w a s  a l s o  t h e i r  
i n t e n t  t o  e n c o u r a g e  c o o p e r a t i v e  r e s t o r a t i o n  e f f o r t s  w i t h  t h e  
t r u s t e e s .

Mr. H a n d l e y  h a d  a q u e s t i o n  a b o u t  Sec. 1. H e  s a i d  h e  w a s  n o t  s u r e  
e x a c t l y  w h a t  m o n e y  t h a t  i n i t i a l  a p p r o p r i a t i o n  w o u l d  s w e e p  in. I t  
s e e m s  l i k e  i t  w o u l d  p o t e n t i a l l y  s w e e p  in t h e  m o n e y  w e  r e c e i v e d  
u n d e r  t h e  c r i m i n a l  p l e a  a n d  t h e  m o n e y  w e  w i l l  g e t  f o r  r e i m b u r s e m e n t  
f o r  e x p e n d i t u r e s  t h e  s t a t e ' s  a l r e a d y  m a d e .  I t  s e e m s  l i k e  it c o u l d  
p o t e n t i a l l y  d o  t h i s ,  b u t  t h a t  it w a s  n o t  S e n a t o r  M e n a r d ' s  intent. 
W h a t  w a s  t h e i r  i n t e n t ?

Ms. M u n s o n  r e p l i e d  t h a t  M a r k  is c o r r e c t .  T h e y  d i d  i n t e n d  it to  b e  
l i m i t e d ,  b u t  p e r h a p s  t h e y  d i d  n o t  c o n v e y  t h a t  t o  t h e  d r a f t e r s .  S h e  
s a i d  t h e y  c o u l d  w o r k  o n  t h a t  l a n g u a g e  i n  c o n j u n c t i o n  w i t h  t h e  o t h e r  
b i l l s  t h a t  h a v e  b e e n  d r a f t e d .  S h e  s a i d  t h e y  w e r e  a m e n a b l e  t o  
w o r k i n g  w i t h  o t h e r s  t o  p u t  t o g e t h e r  a l e g i s l a t i v e  p a c k a g e .

Rep. M a r t i n  w a n t e d  t o  k n o w  if t h e  t h r e e  b i l l s  c o u l d  b e  c o m b i n e d .

T h e  C h a i r m a n  r e p l i e d  t h a t  t h e  a p p r o p r i a t i o n  b i l l  h a d  t o  s t a n d
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al o n e .

Mr. C h e n o w e t h  s a i d  S B ' s  2 0 0  a n d  2 0 1  c o u l d  b e  c o m b i n e d .

T h e r e  w e r e  n o  f u r t h e r  q u e s t i o n s  f o r  Ms. M u n s o n ,  a n d  s o  t h e  C h a i r m a n  
c o n t i n u e d  w i t h  t h e  l a s t  i t e m  o n  t h e  a g e n d a ,  w h i c h  is Rep, M a r t i n ' s  
r e s o l u t i o n .

H C R  B i l l  D r a f t  b y  Rep. T e r r v  M a r t i n

Rep. M a r t i n ' s  d r a f t  r e s o l v e s  t h a t  t h e  A l a s k a  L e g i s l a t u r e  a p p r o v e  
t h e  p r o p o s e d  n e w  s e t t l e m e n t  w i t h  E x x o n  ( t h o s e  d o c u m e n t s  s i g n e d  on 
S e p t e m b e r  30, 1991) . H e  f e l t  w e  s h o u l d  a p p r o v e  t h e  E x x o n
s e t t l e m e n t  a n d  m o v e  f o r w a r d .

Rep. D a v i d s o n  (via t e l e c o n f e r e n c e )  t h o u g h t  p e r h a p s  w e  s h o u l d  
i n c l u d e  a n  a d d i t i o n a l  r e s o l v e  t h a t  t h e  l e g i s l a t u r e  w o u l d  l i k e  to 
s e e  a n  i n c r e a s e d  r o l e  f o r  i t s e l f  in t h e  d i s p e n s a t i o n  o f  t h o s e  
fun d s .  W o u l d  R e p .  M a r t i n  a g r e e  w i t h  t h a t ?

Rep. M a r t i n  r e p l i e d  t h a t  a l t h o u g h  t h e  o t h e r  b i l l s  b e i n g  c o n s i d e r e d  
d e a l  w i t h  t h a t  is s u e ,  h e  h a d  n o  p r o b l e m  w i t h  i n c l u d i n g  s u c h  a 
p r o v i s i o n  i n  h i s  r e s o l u t i o n .

R e p .  D a v i d s o n  c o m m e n t e d  t h a t  t h e  r e a s o n  h e  s a y s  t h a t  is t h a t  a 
r e s o l u t i o n  u s u a l l y  h a s  n o  p r o b l e m  g o i n g  f o r w a r d ,  w h e r e a s  t h e s e  
b i l l s  o b v i o u s l y  a r e  g o i n g  t o  h a v e  m u c h  m o r e  s c r u t i n y  a n d  i n v o l v e  
a l o n g e r  p r o c e s s .  I n  t h e  e v e n t  s o m e  o f  t h e  b i l l s  d o  n o t  pass, he 
w o u l d  l i k e  t h e  r e s o l u t i o n  t o  r e f l e c t  t h a t  t h e s e  p e o p l e  s h o u l d  be 
a w a r e  t h a t  w e  e x p e c t  t o  h a v e  a r o l e  in f u t u r e  s e t t l e m e n t s .

C h a i r m a n  G r u e n b e r g  a s k e d  Mr. H a n d l e y  t o  w o r k  w i t h  Mr. C h e n o w e t h  to 
s e e  t h a t  Rep. D a v i d s o n ' s  s u g g e s t i o n s  a r e  i n c o r p o r a t e d  i n t o  a n e w  
d r a f t  o f  t h e  M a r t i n  r e s o l u t i o n .

Rep. P a t  P a r n e l l  a g r e e d  w i t h  R e p .  D a v i d s o n .  H e  s a i d  Rep. M a r t i n  
e a r l i e r  i n d i c a t e d  t h e  l e g i s l a t u r e  h a d  t o  m a i n t a i n  its 
c o n s t i t u t i o n a l  r o l e .  I t  s e e m s  t o  h i m  t h a t  i t  is w i t h i n  t h e  p u r v i e w  
o f  t h e  c o n s t i t u t i o n ,  a n d  i t  is o u r  r e s p o n s i b i l i t y  t o  u p h o l d  it, 
t h a t  w e  a g r e e  w i t h  t h e  a g r e e m e n t  a n d  c o n s e n t  d e c r e e  —  t h a t  we 
s t i l l  m a i n t a i n  o u r  r i g h t f u l  r o l e  in t h e  d i s b u r s e m e n t  o f  t h o s e  
f u n d s .

C h a i r m a n  G r u e n b e r g  a s k e d  s t a f f  t o  e n s u r e  t h a t  t h a t  k i n d  o f  l a n g u a g e  
w a s  i n c l u d e d  a l so.

A di o u r n m e n t

T h e r e  b e i n g  n o  f u r t h e r  c o m m e n t s  o r  q u e s t i o n s ,  t h e  C h a i r m a n  
a d j o u r n e d  t h e  m e e t i n g  a t  3 : 4 5  p.m.
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D I V I S I O N  O F  L E G A L  S E R V I C E S  C o r f \ r n i t t e ^ T ) d u . ^ t t f c
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) J65-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M December JO, 1991

SUBJECT: Deductibility of certain expenses from state income tax 
(Work Order No 7-LS1650A)

TO: Representative Max F. Gruenberg, Jr.

FROM: Jack Chenoweth 
Legislative Counsel

Your recent opinion request asks about Exxon’s ability, as a taxpayer to deduct under 
the state’s income tax (the Alaska Net Income Tax Act) amounts that it pays or 
incurs under the recently concluded settlement.

This office recently considered the question of the deductibility, under federal income 
tax law, of amounts to be paid by Exxon as fines and restitution in conjunction with 
the settlement of criminal charges arising out of the March, 1989, Exxon Valdez 
grounding. That opinion determined that the fines were clearly not deductible, but 
that the restitution payment probably was a deductible expense. The opinion said:

You have asked about the deductibility, under federal income tax law, 
of the fine and restitution that Exxon will pay under the recently 
approved plea agreement. The fine is clearly not deductible under 26 
U.S.C. 162(f), which precludes a deduction for "any fine or similar 
penalty paid to a government for violation of any law." The restitution 
probably is deductible, but this is not entirely clear.

The IRS regulations (attached) on fines and penalties, and the case law 
on the issue, make it clear that any fine imposed in connection with a 
criminal conviction is not deductible, because of 162(f). Indeed, even 
if the fine here were a civil fine under the Clean Water Act, it would 
probably not be deductible. True v. United States. 894 F.2d 1197 (10th 
Cir. 1990); Colt Industries. Inc. v. United States, 880 F.2d 1311 (Fed.
Cir. 1989).

The restitution probably is deductible as a business expense under 
section 162, with subsection (f) not applicable. See the last sentence
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of regulation 1.162-21(b)(2) ("Compensatory' damages . . . paid to a 
government do not constitute a fine or penalty"). However, at least 
one case has held that restitution was not deductible. In Waldman v. 
Commissioner. 88 T.C. 1384 (U.S. Tax Ct. 1987), affirmed on basis of 
Tax Court opinion. 850 F.2d 611 (9th Cir. 1988), the taxpayer, 
convicted of grand theft in a California court in connection with 
business fraud, was ordered to pay restitution as a condition of 
probation. The court found that the order was intended at least in 
part as a penalty, and that the "compensatory damages" clause of the 
regulation did not apply. The court also found that the restitution 
should be seen as paid to the governmen,, even though it would be 
distributed to the taxpayer’s victims.

My guess, however, would be that the restitution order in the Exxon 
case will be treated by the Internal Revenue Service as in the nature 
of compensatory damages, rather than as an additional penalty. 
(Indeed, there may already be some tacit agreement between the 
federal government and Exxon about the tax consequences of the plea 
agreement.) The fact that the restitution moneys are specifically 
directed to go to restoration of the environment certainly seems to 
qualify them as compensatory damages. Moreover, the nature of 
Exxon’s offenses (not involving fraud or dishonesty, unlike the 
Waldman case) would in my opinion make the IRS and the courts less 
likely to find that something labelled restitution is in fact an additional, 
nondeductible penalty.^ However, in light of Waldman, there is 
certainly the possibility that the restitution order might be found to be 
nondeductible, too.

Since the state’s income tax provisions are tied to the federal tax code, AS 43.20.021, 
and the section of the federal tax code relied upon to reach the conclusions set out 
in the earlier opinion has not been changed or amended by the state tax law, the 
conclusions reached as regards deductibility for purposes of the federal income tax 
should also attach as to taxation under the Alaska Net Income Tax Act: the
company may not deduct the amount of the fine, but is likely to claim the restitution 
payable as a deductible business expense and, for reasons discussed in the earlier 
opinion, would seem to have a reasonable chance to prevail if that deduction is 
challenged by the Department of Revenue.

JBC-.lmb
91-299.1mb

l-  See. Mason and Dixon Lincs. Inc. v. United States. 708 F.2d 1043 (6th Cir. 1983), holding 
deductible "liquidated damages" that motor carrier was required by Virginia law to pay for operating 
overweight trucks (in addition to nondeducliblc fines).
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D r a f t  # 1 : " A n  A c t  r e l a t i n g  t o  t h e  E x x o n  V a l d e z  Oil S p i l l  T r u s t  a n d
t o  n a t u r a l  r e s o u r c e  d a m a g e  r e c o v e r i e s  u n d e r  t h e  M e m o r a n d u m  of 
A g r e e m e n t  a n d  C o n s e n t  D e c r e e  e n t e r e d  i n t o  b y  t h e  U n i t e d  S t a t e s  
a n d  t h e  s t a t e  in s e t t l e m e n t  o f  t h e  p a r t i e s '  c l a i m s  f o r  d a m a g e s  
f o r  i n j u r y ,  loss, o r  d e s t r u c t i o n  t o  t h e  n a t u r a l  r e s o u r c e s  
a f f e c t e d  b y  t h e  M a r c h  24, 1989, E x x o n  V a l d e z  o i l  s p i l l ;  t o  t h e  
a p p r o v a l  o f  e x p e n d i t u r e s  b y  t h e  s t a t e  o f f i c e r s  a c t i n g  as 
t r u s t e e s  o f  t h e  t r u s t  e s t a b l i s h e d  f o r  n a t u r a l  r e s o u r c e  d a m a g e  
r e c o v e r i e s  u n d e r  t h a t  M e m o r a n d u m  o f  A g r e e m e n t  a n d  C o n s e n t  
D e c r e e ;  a n d  p l a c i n g  t h e  s t a t e  t r u s t e e s  of t h e  E x x o n  V a l d e z  
s e t t l e m e n t  a n d  c e r t a i n  p e r s o n s  t o  w h o m  t r u s t  d u t i e s  a r e  
d e l e g a t e d  in t h e  A l a s k a  E x e c u t i v e  B r a n c h  E t h i c s  Ac t ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

D r a f t  # 2 : " A n  A c t  m a k i n g  a c o n t i n g e n t  a p p r o p r i a t i o n  t o  t h e  E x x o n
V a l d e z  Oil S p i l l  T r u s t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

D r a f t  # 3 : " A n  A c t  r e q u i r i n g  j u d i c i a l  a p p r o v a l  o f  p r o p o s e d
s e t t l e m e n t s  e n t e r e d  i n t o  b y  t h e  s t a t e  in p u b l i c  i n t e r e s t  
l i t i g a t i o n ;  s e t t i n g  f o r t h  p r o c e d u r e s  f o r  j u d i c i a l  r e v i e w  of 
t h e s e  p r o p o s e d  s e t t l e m e n t s ;  d e f i n i n g  p u b l i c  i n t e r e s t  
l i t i g a t i o n ;  a n d  a m e n d i n g  R u l e  41, A l a s k a  R u l e s  o f  C i v i l  
P r o c e d u r e ,  a n d  R u l e s  202 a n d  216, A l a s k a  R u l e s  o f  A p p e l l a t e  
P r o c e d u r e . "

C S H B  144 (FIN) a m : " A n  A c t  p r o v i d i n g  f o r  l e g i s l a t i v e  a p p r o p r i a t i o n
o f  t h e  t e r m s  o f  c e r t a i n  p r o p o s e d  s e t t l e m e n t s  o f  c l a i m s ;  
p r o h i b i t i n g  t h e  p a y m e n t  o f  t h o s e  t e r m s  w i t h o u t  a n  e x p r e s s  
a p p r o p r i a t i o n ;  a n d  t h e  r e q u i r i n g  r e p o r t s  of s e t t l e m e n t s . "  (By 
R e p .  Ul m e r )

C S H B  287 ( F I N ) : "An A c t  d i s a l l o w i n g  u n d e r  t h e  A l a s k a  N e t  I n c o m e
T a x  a p o r t i o n  o f  t h e  d e d u c t i o n  a u t h o r i z e d  b y  t h e  I n t e r n a l  
R e v e n u e  C o d e  f o r  c e r t a i n  o i l  a n d  h a z a r d o u s  s u b s t a n c e  d i s c h a r g e  
r e l a t e d  e x p e n d i t u r e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "  
(By Re p .  Ellis)

H B  4 1 1 : " A n  A c t  m a k i n g  a p p r o p r i a t i o n s  f o r  r e s t o r a t i o n  p r o j e c t s
r e l a t i n g  t o  t h e  E x x o n  V a l d e z  o i l  s p i l l ;  a n d  p r o v i d i n g  f o r  an 
e f f e c t i v e  d a t e . "  (By Rep. D a v i d s o n )
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M E M O R A N D U M

F e b r u a r y  7, 1992

To: R e p r e s e n t a t i v e  M a x  G r u e n b e r g
C hair, S e t t l e m e n t  S u b c o m m i t t e e  

F rom: M a r k  H a n d l e y

Re: S e c t i o n a l  A n a l y s i s  of D r a f t  # 1 ( 7 - L S 1 5 6 3 \ M ) , T h e  E x x o n  
V a l d e z  O i l  S p i l l  T r u s t  B i l l

S e c t i o n  1

T h i s  s e c t i o n  s e t s  o u t  l e g i s l a t i v e  f i n d i n g s  r e g a r d i n g  t h e  E x x o n  
V a l d e z  o i l  s p i l l  s e t t l e m e n t ,  a n d  t h e  s e t t l e m e n t  p r o c e s s .  T h e s e  
f i n d i n g s  a l s o  e s t a b l i s h  t h e  n e e d  f o r  t h e  l e g i s l a t i o n  
r e c o m m e n d e d  b y  t h e  S e t t l e m e n t  S u b c o m m i t t e e .

S e c t i o n  2

A S  3 7 . 1 4 . 4 0 0  e s t a b l i s h e s  t h e  E x x o n  V a l d e z  O i l  S p i l l  T r u s t  a n d  
p r o v i d e s  t h a t  it w i l l  b e  m a n a g e d  in a c c o r d a n c e  w i t h  t h e  t e r m s  
of t h e  M . O . A .

A S  3 7 . 1 4 . 4 0 5  p r o h i b i t s  s t a t e  t r u s t e e s  f r o m  a p p r o v i n g  t r u s t  
e x p e n d i t u r e s  u n l e s s  t h e  s t a t e  h a s  a p p r o p r i a t e d  t h e  s t a t e s  
i n t e r e s t  in t h e  s e t t l e m e n t  m o n e y  to  t h e  t r u s t  a n d  t h e  
l e g i s l a t u r e  h a s  m a d e  a n  a p p r o p r i a t i o n  f o r  t h a t  s p e c i f i c  t r u s t  
e x p e n d i t u r e .

A S  3 7 . 1 4 . 4 1 0  p r o v i d e s  t h a t  r e i m b u r s e m e n t s  for s t a t e  s p i l l -  
r e l a t e d - e x p e n s e s  i n c u r r e d  b e f o r e  9 / 3 0 / 9 2  w i l l  b e  d e p o s i t e d  in 
t h e  g e n e r a l  fund. T h i s  c l a r i f i e s  an  a m b i g u i t y  as t o  t h e  
d i s p o s i t i o n  o f  t h e s e  f u n d s  i n  t h e  M . O . A .

A S  3 7 . 1 4 . 4 1 5  r e q u i r e s  t h a t  t h e  s t a t e  t r u s t e e s  a n n u a l l y  s u b m i t  
a p r o p o s e d  b u d g e t  f o r  t h e  n e x t  f i s c a l  y e a r  a n d  a n  a c c o u n t i n g  
o f  f u n d s  a c t u a l l y  s p e n t  o u t  of  t h e  p r e c e d i n g  y e a r s  b u d g e t .



AS  3 7 . 1 4 . 4 2 0  p r o h i b i t s  t h e  s t a t e  t r u s t e e s  f r o m  a p p r o v i n g  t r u s t  
e x p e n d i t u r e s ,  u n l e s s  t h o s e  e x p e n d i t u r e s  a r e  p a i d  t o  g o v e r n m e n t  
a g e n c i e s ,  o r  a r e  m a d e  p u r s u a n t  t o  o u r  s t a t e  p r o c u r e m e n t  code.

A S  3 7 . 1 4 . 4 2 5  p l a c e s  r e c o r d s  t h a t  a r e  s u b j e c t  to  t h e  c o n t r o l  o f  
a s t a t e  t r u s t e e  u n d e r  t h e  j u r i s d i c t i o n  of t h e  s t a t e  p u b l i c  
r e c o r d s  act.

A S  3 7 . 1 4 . 4 5 0  d e f i n e s  " s t a t e  t r u s t e e "  a n d  " t r u s t "  f o r  t h e  
p u r p o s e s  o f  s e c t i o n  o n e  o f  t h i s  bill.

S e c t i o n  3

A S  2 4 . 2 0 . 2 0 6  a m e n d s  t h e  e x i s t i n g  s t a t u t e s  t h a t  l i s t  t h e  d u t i e s  
o f  L . B . &  A. b y  a d d i n g  t h e  d u t y  p r o v i d e  t h e  t r u s t e e s  w i t h  
a s s i s t a n c e  i n  p r e p a r i n g  t h e i r  b u d g e t  r e p o r t s .

S e c t i o n  4

A S  3 7 . 0 5 . 1 4 7 ( 5 )  a d d s  i n c o m e  of  t h e  t r u s t  t o  t h e  d e f i n i t i o n  of 
" p r o g r a m  r e c e i p t s " .  T h i s  w i l l  p r o v i d e  f o r  s p e c i a l  a c c o u n t i n g  
o f  t h e s e  funds.

S e c t i o n  5

A S  3 9 . 5 2 . 9 6 0 ( 2 1 ) (C) s u b j e c t s  s t a t e  t r u s t e e s  a n d  t h e i r  
d e s i g n e e s  t o  t h e  r e q u i r e m e n t s  o f  t h e  A l a s k a  E x e c u t i v e  B r a n c h  
E t h i c  Act.

S e c t i o n  6
AS  4 4 . 6 2 . 3 1 0 ( g )  s u b j e c t s  s t a t e  t r u s t e e s  a n d  t h e i r  d e s i g n e e s  t o  
t h e  r e q u i r e m e n t s  of  t h e  O p e n  M e e t i n g s  Act.

S e c t i o n  7
P r o v i d e s  f o r  a n  i m m e d i a t e  e f f e c t i v e  date.



W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

7-LS1563VM
Chenoweth

2/8/92

D v A t  .
HOUSE BILL NO. L

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

Introduced:Referred:
A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the Exxon Valdez Oil Spill Trust and to natural resource damage

2 recoveries under the Memorandum of Agreement and Consent Decree entered into by the

3 United States and the state in settlement of the parties’ claims for damages for injury,

4 loss, or destruction to the natural resources affected by the March 24, 1989, Exxon Valdez

5 oil spill; to the approval of expenditures by the state officers acting as trustees of the

6 trust established for natural resource damage recoveries under that Memorandum of

7 Agreement and Consent Decree; and placing the state trustees of the Exxon Valdez

8 settlement and certain persons to whom trust duties are delegated in the Alaska Executive

9 Branch Ethics Act; and providing for an effective date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. LEGISLATIVE DISPOSITION AND FINDINGS. The legislature
12 (1) approves the administration’s efforts to avoid protracted court battles and escalating

-1-
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1 attorney costs through settlement of the Exxon Valdez Oil Spill litigation;
2 (2) disapproves the process by which the second settlement proposal was accepted;
3 specifically, the legislature disapproves of the failure of the governor to abide by the governor’s
4 commitment to submit the proposal to the legislature for approval, and the refusal of the parties to allow
5 for public comment before the public’s claims were irrevocably compromised;
6 (3) approves the acceptance of the second criminal plea agreement that resulted in an
7 additional $50,000,000 in restitution for restoration of Prince William Sound;
8 (4) disapproves the governor’s acceptance of the second civil settlement because, under
9 the terms of the second settlement, there is delay in the payment schedule that reduced the value of that

10 settlement; the second civil settlement is worth approximately $7,300,000 less than the civil settlement
11 rejected by the House of Representatives;
12 (5) finds that there is a need for statutory change to eliminate the causes of the failure
13 of process that occurred in the final settlement of the Exxon Valdez oil spill litigation, to incorporate
14 the spirit of the recommendations of the House Special Committee on the Exxon Valdez Oil Spill Claims
15 Settlement that are encompassed in House Concurrent Resolution 29, and to cure the constitutional
16 infirmities of this settlement.
17 * Sec. 2. AS 37.14 is amended by adding new sections to read:

WORK D R A F T  WORK D R A F T  WORK D R A F T

18 ARTICLE 5. EXXON VALDEZ OIL SPILL TRUST.
19  Sec. 37.14.400. TRUST ESTABLISHED. The Exxon Valdez Oil Spill Trust is
20 established. Subject to law, the trust shall be managed under the Memorandum of Agreement
21 and Consent Decree entered into by the United States and the state on August 27, 1991, in
22 settlement of claims for damages for injury, loss, or destruction to the natural resources affected
23 by the March 24, 1989, Exxon Valdez oil spill.
24 Sec. 37.14.405. APPROPRIATIONS REQUIRED. (a) The state trustee may not
25 approve an expenditure from the trust unless
26 (1) trust money available for the proposed expenditure has been appropriated by
27 the legislature to the oust; and
28 (2) the legislature has appropriated money from the trust for the proposed
29 expenditure.
30 (b) The provisions of (a) of this section do not apply to amounts paid as reimbursements
31 to the United States or the state as authorized by the Memorandum of Agreement and Consent

-2-
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1 Decree for expenses that are
2 (1) related to the Exxon Valdez oil spill; and
3 (2) incurred by either government before September 30, 1991.
4 Sec. 37.14.41C. REIMBURSED EXPENDITURES. Amounts received by the state as
5 reimbursement for expenses related to the Exxon Valdez oil spill incurred by the state before
6 September 30, 1991, shall be deposited in the general fund.
7 Sec. 37.14.415. BUDGET AND REPORTS. The state trustees shall
8 (1) submit to the governor and the legislature by February 1 each year a report that
9 sets out, for each object or purpose of expenditure, the amounts approved for expenditure from
10 the trust during the preceding fiscal year and the amounts actually expended during the preceding
11 fiscal year, and
12 (2) prepare and submit, under AS 37.07, a budget for the next fiscal year setting
13 out the trustees’ determination of the amount required for that fiscal year for appropriation for
14 (A) the operating expenses of the trust; and
15 (B) the probable objects or purposes of expenditure and the anticipated
16 amounts of expenditure of the trust as authorized by the Memorandum of Agreement and
17 Consent Decree.
18 Sec. 37.14.420. PAYMENTS TO PERSONS OTHER THAN GOVERNMENTS. The
19 state trustees may not approve the payment of an expenditure from the trust to a person other
20 than the state or federal government unless the expenditure complies with the procurement
21 procedures established by AS 36.30.
22 Sec. 37.14.425. PUBLIC RECORDS. For purposes of AS 09.25.120, records of the trust
23 in the custody or subject to the control of state officers and agencies are public records.
24 Sec. 37.14.450. DEFINITIONS. In AS 37.14.400 - 37.14.450,
25 (1) "state trustee" means a state officer designated by the governor to serve as a
26 co-trustee of the trust;
27 (2) "trust" means the trust established for natural resource damage recoveries
28 under the Memorandum of Agreement and Consent Decree entered into by the United States and
29 the state on August 27, 1991, in settlement of claims for damages for injury, loss, or destruction
301 to the natural resources affected by the March 24, 1989, Exxon Valdez oil spill.
31 * Sec. 3. AS 24.20.206 is amended to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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1 Sec. 24.20.206. DUTIES. The Legislative Budget and Audit Committee shall
2 (1) report to the legislature its recommendations relating to the confirmation of
3 appointees to the Board of Trustees of the Alaska Permanent Fund Corporation;
4 (2) annually review the long-range operating plans of all agencies of the state
5 which perform lending or investment functions;
6 (3) review periodic repons from all agencies of the state which perform lending
7 or investment functions;
8 (4) present a complete report of investment programs, plans, performance, and
9 policies of all agencies of the state which perform lending or investment functions to the
10 legislature within 30 days after the convening of each regular session;
11 (5) present to the legislature within 30 days after the convening of each regular
12 session a review of the report of the governor under AS 37.07.020(d) with recommendations for
13 needed legislation;
14 (6) in conjunction with the finance committee of each house recommend annually
15 to the legislature die investment policy for the general fund surplus and for the income from the
16 permanent fund;
17 (7) provide for an annual post audit and annual operational and performance
18 evaluation of the Alaska Permanent Fund Corporation investments and investment programs;
19 (8) provide for an annual operational and performance evaluation of the Alaska
20 Housing Finance Corporation and the Alaska Industrial Development and Export Authority; the
21 performance evaluation shall include, but is not limited to, a comparison of the effect on various
22 sectors of the economy by public and private lending, the effect on resident and nonresident
23 employment, the effect on real wages, and the effect on state and local operating and capital
24 budgets of the programs of the Alaska Housing Finance Corporation and the Alaska Industrial
25 Development and Export Authority^
26 (9) provide assistance to the trustees of the trust established in AS 37.14.400 -
27 37.14.450 in carrying out their duties under AS 37.14.415.
28 * Sec. 4. AS 37.05.146 is amended to read:
29 Sec. 37.05.146. DEFINITION OF PROGRAM RECEIPTS. In AS 37.05.142 - 37.05.146
30 and AS 37.07.080, "program receipts" means fees, charges, income earned on assets, and other
31 state money received by a state agency in connection with the performance of its functions; all

WORK DRAFT WORK DRAFT WORK DRAFT
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1 program receipts except the following are general fund program receipts:
2 (1) federal receipts;
3 (2) University of Alaska receipts (AS 14.40.491);
4 (3) individual, foundation, or coiporation gifts, grants, or bequests that by their
5 terms are restricted to a specific purpose;
6 (4) receipts of the following funds:
7 (A) highway working capital fund (AS 44.68.210);
8 (B) correctional industries fund (AS 33.32.020);
9 (C) loan funds;
10 (D) international airports revenue fund (AS 37.15.430);
11 (E) funds managed by the Alaska Aerospace Development Corporation
12 (AS 14.40.821), the Alaska State Housing Authority (AS 18.55.020), the Alaska Housing
13 Finance Corporation (AS 18.56.020), the Alaska Railroad Corporation (AS 42.40.010),
14 the Municipal Bond Bank Authority (AS 44.85.020), or the Alaska Industrial
15 Development and Export Authority (AS 44.88.020);
16 (F) fish and game fund (AS 16.05.100);
17 (G) school fund (AS 43.50.140);
18 (H) training and building fund (AS 23.20.130);
19 (I) retirement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and
20 former AS 39.37);
21 (J) permanent fund (an. IX, sec. 15, Alaska Constitution);
22 (K) public school trust fund (AS 37.14.110);
23 (L) second injury fund (AS 23.30.040);
24 (M) fishermen’s fund (AS 23.35.060);
25 (N) FICA administration fund (AS 39.30.050);
26 (O) mental health trust fund (AS 37.14.031)1
27 (5) receipts of the trust established by AS 37.14.400 - 37.14.450.
28 * Sec. 5. AS 39.52.960(21) is amended to read:
29 (21) "public officer" or "officer" means
30 (A) a public employee; [AND]
31 (B) a member of a board or commission; and

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (C) a state officer designated by the governor to act as trustee of the
2 trust or a person to whom the trustee has delegated trust duties; in this paragraph.
3 "trust” has the meaning given In AS 37.14.450;
4 * Sec. 6. AS 44.62.310 is amended by adding a new subsection to read:
5 (g) Unless an exception is authorized by federal law, the provisions of this section and
6 AS 44.62.312 apply to meetings of the state officers designated by the governor to act as trustees
7 of the trust established by AS 37.14.400 - 37.14.450, and to meetings of persons to whom they
8 have delegated any of their authority, if the meetings involve
9 (1) two or more of the state officers or persons for purposes of establishing a
10 common state position for purposes of administration of the trust; or
11 (2) one or more of the state officers or persons and one or more of the individuals
12 appointed as trustees by the President of the United States, or individuals to whom those trustees
13 have delegated any of their authority, for purposes of exercising authority over the trust.
14 * Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT WORK DRAFT
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House Majority Leader
C o m m u t e s  

I lOt.'SH JUDICIARY 
HOUSE R lil KS 

l lo u s t.  S tate AFKMRS 
Sl’El I AL COMMITTEE 

M ilitary a m i  V et  A ifairs 
I.e g m .ative C o u n c il

State o f Alaska
I

Representative Max F. Gruenberg, Jr.
District 11 

Spenand, Upper Midtown Anchorage

P.O. Box V 
Ju neau . AK 99811 
(907)465-3718 
465-4968/4986 

(Se ssio n )

3111 C Street, S u ite  440 
A n c h o r a g e , A K  99503 
(907) 561-7621

MEMORANDUM

January 27, 1992

To: Representative Max Gruenberg 
Chair, Settlement Subcommittee

From: Mark Handley

Re: Sectional Analysis of Draft #2(7-LS1675\A), The Exxon 
Valdez Oil Spill Trust Appropriation Bill

Section 1

Appropriates the states interest in the the Exxon Valdez oil 
spill settlement money paid by Exxon in FY '92 and FY '93 to 
the Exxon Valdez Oil Spill Trust. This appropriation is 
contingent on the taking effect of legislation creating Exxon 
Valdez Oil Spill Trust, requiring the state trustees to submit 
trust expenditures to the legislature for appropriation, 
comply with the state procurement code, the Alaska Executive 
Branch Ethics Act, and the Alaska Open Meetings Act.

Section 2

Provides for an immediate effective date.
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UtennohJe
1/16/92

T y J V  0
HOUSE BILL NO. A

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED

1 "An Act making a contingent appropriation to the Exxon Valdez Oil Spill Trust; and

2 providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section I. (a) Contingent upon (b) of this section, the interest of the State of Alaska in the money
5 paid during fiscal years 1992 and 1993 by Exxon Corporation, Exxon Shipping Company, or Exxon
6 Pipeline Company, under the Agreement and Consent Decree in United States v. Exxon et al., and State
7 of Alaska v. Exxon, et al., United States District Court, District of Alaska, cases No. A91-082 Civ. and
8 A91-083 Civ., and not paid to the state or federal governments as reimbursements for expenses related
9 to the Exxon Valdez oil spill and incurred by either government before September 25, 1991, is
10 appropriated to the Exxon Valdez Oil Spill Trust.
11 (b) The appropriation made by (a) of this section is contingent upon the taking effect of a bill
12 or bills passed by the Seventeenth Alaska State Legislature that
13 (1) establish the Exxon Valdez Oil Spill Trust;
14 (2) prohibit state officers designated as trustees of the Exxon Valdez Oil Spill Trust from

-1-
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1 approving an expenditure from the trust unless the legislature has appropriated trust money available for
2 the proposed expenditure to the trust and the legislature has appropriated money from the trust for the
3 proposed expenditure; and
4 (3) require state officers designated as trustees of the Exxon Valdez Oil Spill Trust to
5 comply with AS 36.30 (State Procurement Code), AS 39.52, and AS 44.62.310 - 44.62.312.
6 * Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT WORK DRAFT
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H o u se  M a jo rity  Leader
COMMITIEHS

Hoi ,'se Judiciary  
H o u se  R ules 

Ho u se  State A h airs  
S pecial C om m ittee  

M ilitary a n d  V et A eeairs 
I.eciislativeC o i 'NCIL

State o f Alaska
*- , y * « , ,A?jr. j\>.A
i * j j
\  li * J  

%|
Representative Max F. Gruenberg, Jr.

District 11 
Spenard, Upper Midtown Anchorage

P.O. Bax V 
Juneau. AK 99811 
(907) 465-3718 
465-4968/4986 

(Sessio n )

3111 C  Street, S u ite  440 
A n c h o r a g e . AK 99503 
(907) 561-7621

MEMORANDUM

January 29, 1992

To: Representative Max Gruenberg 
Chair, Settlement Subcommittee

From: Mark Handley

Re: Sectional Analysis of Draft #3(7-LS1605\M), The 
"Settlement in the Sunshint." Bill

Section 1

AS 44.23.070 prohibits the Attorney General from binding the 
state to a settlement of "public interest litigation" unless 
the court finds that the proposed settlement is in the public 
interest.

AS 44.23.075 sets out the procedure for court review of a 
proposed settlement of "public interest litigation". This 
procedure provides for notification to the public and a public 
comment period.

AS 44.23.080 defines "public interest litigation" for the 
purposes of this bill as state claims for natural resource 
damages if the value of the proposed settlement exceeds $10 
million.

Section 2

This section provides notice that the bill has the effect of 
amending Court Rule A.R.C.P. 41.
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7-LS1605NM
Chenoweth

1/29/92

HOUSED ILL NO. -5 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

Introduced:

Referred:

A BILL 

FOR AN ACT ENTITLED

1 "An Act requiring judicial approval of proposed settlements entered into by the state in

2 public interest litigation; defining public interest litigation; and amending Rule 41, Alaska

3 Rules of Civil Procedure."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. AS 44.23 is amended by adding new sections to read:
6 Sec. 44.23.070. JUDICIAL APPROVAL REQUIRED FOR PROPOSED SETTLEMENTS
7 OF PUBLIC INTEREST L,mGATION. The attorney general may not bind the state to a
8 proposed settlement of public interest litigation unless the proposed settlement is submitted to the
9 court for review and the court fmds that the proposed settlement is in the public interest.
10 Sec. 44.23.075. PROCEDURES FOR JUDICIAL APPROVAL OF PROPOSED
11 SETTLEMENTS OF PUBLIC INTEREST LITIGATION, (a) If the state reaches a proposed
12 settlement of public interest litigation, the attorney general shall within 15 days of reaching the
13 proposed settlement reduce it to writing and submit the writing to the court for review under this
14 section.
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1 (b) Upon receipt of a writing from the attorney general under (a) of this section, the court
2 shall require the parties to provide reasonable notice to the public of the terms of the proposed
3 settlement and of the public’s opportunity to submit written testimony about the terms. The court
4 shall provide a public comment period on the settlement terms of at least 30 days. During the
5 public comment period, the court may hold a public hearing on the proposed settlement
6 (c) Within 30 days of the end of the public comment period, the court shall enter written
7 findings as to whether
8 (1) the procedures of (b) of this section have been complied with; and
9 (2) the settlement is in the public interest
10 Sec. 44.23.080. DEFINITION OF "PUBLIC INTEREST LITIGATION." In
11 AS 44.23.070 - 44.23.080, "public interest litigation" means litigation in which the stare asserts
12 claims for damage to natural resources where the proposed settlement would rer.ult in the state
13 receiving money, property, or services, or a combination of money, property, or services, having
14 a value of $10,000,000 or more, exclusive of interest, costs, and attorneys’ fees.
15 * Sec. 2. AS 44.23.075, added by sec. 1 of this Act, has the effect of amending Rule 41, Alaska
16 Rules of Civil Procedure, by establishing procedures that the court must follow before granting a
17 voluntary dismissal in certain litigation where the state is a party.
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CS FOR HOUSE BILL NO. 144 (FINANCE) am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

B Y  T H E  H O U S E  F I N A N C E  C O M M I T T E E

Amended: 4/5/91 
Offered: 3/21/91
Referred: Rules

Sponsor(s): H O U S E  F I N A N C E  C O M M I T T E E

A BILL 

FOR AN ACT ENTITLED

1 "An Act providing for legislative appropriation of the terms of certain proposed settlements

2 of claims; prohibiting the payment of those terms without an express appropriation; and
3 requiring reports of settlements."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 3. PURPOSE. It is the purpose of this Act
6 (1) to place all persons with claims against the state or against whom the state has claims
7 on notice that settlements of those claims requiring large appropriations are subject to legislative action;
8 (2) to require the governor to submit to the legislature all settlements of claims by or
9 against the state that require large appropriations, and to allow the legislature to give informal approval
10 or disapproval of those settlements; and
11 (3) to prohibit the state from paying large claim settlements out of funds other than those
12 expressly appropriated for that purpose.
13 * Sec. 2. AS 09.50.300 is amended to read:
14 Sec. 09.50.300. COMPROMISE BY ATTORNEY GENERAL. Subject to the
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1 requirements of AS 44.23.070. the [THE] attorney general may, with the approval of the court.
2 arbitrate, compromise, or settle any action filed under AS 09.50.250 - 09.50.300.
3 * Sec. 3. AS 36.30 is amended by adding a new section to read:
4 Sec. 36.30.631. LEGISLATIVE REVIEW. AS 44.23.070 applies to claims brought under
5 AS 36.30.620.
6 * Sec. 4. AS 37.05.170 is amended by adding a new subsection to read:
7 (b) The Department of Administration may not make the certification required under (a)
8 of this section for the payment of part or all of a claim settlement covered by AS 44.23.070
9 unless the legislature has made an express appropriation or expenditure authorization for that part
10 of the settlement for which payment is requested. The Department of Administration may not
11 make a certification for payment of a settlement covered by AS 44.23.070 based on a general
12 appropriation to pay judgments against the state or a general appropriation to the division of risk
13 management.
14 * Sec. 5. AS 44.23 is amended by adding new sections to read:
15 Sec. 44.23.070. LEGISLATIVE APPROVAL REQUIRED FOR CERTAIN PROPOSED
16 SETTLEMENTS OF CLAIMS, (a) If a settlement of a claim by or against the state would
1” require legislative appropriation of goods, services, or money, or a combination of them, worth
18 a total of $10,000,000 or more, whether in one or more than one fiscal year, the terms of the
19 settlement requiring appropriation may not take effect until the legislature has made a specific
20 appropriation to carry out those terms.
21 (b) A settlement of a claim described in (a) of this section shall be reduced to a written
22 agreement. The written agreement must contain a provision stating the requirements for
23 legislative appropriation set out in (a) of this section. The governor shall submit the written
24 agreement to the speaker of the house of representatives and the president of the senate within
25 15 days of the date that the written agreement is executed. The legislature may advise the
26 governor by concurrent resolution if it approves or disapproves of the terms of the settlement.
27 The approval of the terms of a settlement requiring appropriation under this subsection is a
28 nonbinding, advisory expression of legislative intent. If the legislature disapproves the terms of
29 the settlement under this subsection, the state and the adverse party may resume settlement
30 negotiations.
31 (c) If the settlement provides for payments by the state in more than one fiscal year, the
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1 legislature may enact an appropriation carrying out the entire terms of the settlement or may
2 enact an appropriation carrying out only the terms that require appropriation in the next fiscal
3 year. An appropriation for part of the terms of an agreement does not bind the legislature to
4 appropriate for the remaining terms. An appropriation for part or all of the terms of a settlement
5 is subject to repeal of the unexpended portion of the appropriation.
6 (d) This section applies to settlements where money is to be paid to the state but is
7 designated for specific purposes and where a legislative appropriation of $10,000,000 or more,
8 whether in one or more than one fiscal year, would be necessary to effectuate those purposes.
9 This section applies whether the claim is settled before or after litigation is commenced.
10 (e) If a settlement would require the state to pay costs, attorney fees, or interest, the
11 amount of costs, attorney fees, and interest that the state would be required to pay is included
12 in calculating the $10,000,000 figure.
13 Sec. 44.23.080. REPORTS ON SETTLEMENT OF CLAIMS, (a) An agency in the
14 executive branch that during a calendar year has settled a claim by or against the agency without
15 the involvement of the attorney general shall report in writing to the attorney general, no later
16 than January 15 of the year following the year in which the claim was settled, on the claim
17 settled and the terms of the settlement.
18 (b) No later than February 1 of each year, the attorney general shall report in writing to
19 the legislature regarding claims by or against the state that were settled during the previous year
20 (1) by the attorney general as a result of litigation;
21 (2) by the attorney general without litigation;
22 (3) by an executive branch agency with the involvement of the attorney general;
23 or
24 (4) by an executive branch agency without the involvement of the attorney
25 general.
26 (c) The report to the legislature under (b) of this section must set out the nature of the
27 claims settled and the terms of the settlements.
28 Sec. 44.23.090. DEFINITIONS. In sections 44.23.070 - 44.23.080 "claim" means a
29 demand for payment of money, goods or services based on a legal cause of action.
30 * Sec. 6. AS 44.77 is amended by adding a new section to read:
31 Sec. 44.77.080. LEGISLATIVE REVIEW. AS 44.7.3.070 applies to claims brought under
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1 this chapter.
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE
Offered: 5/8/91
Referred: Today’s Calendar
Spon.sor(s): REPRESENTATIVES ELLIS, Brown, Gruenberg, Navarre

A BILL 

FOR AN ACT ENTITLED

1 "An Act disallowing under the Alaska Net Income Tax Act a portion of the deduction

2 authorized by the Internal Revenue Code for certain oil and hazardous substance discharge

3 related expenditures; and providing for an effective date."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

CS FOR HOUSE B ILL NO. 287 (FINANCE)

5 * Section 1. AS 43.20.036 is amended by adding a new subsection to read:
6 (k) For purposes of determining the tax payable under this chapter, a taxpayer who owns
7 or who has control over oil or a hazardous substance may deduct expenses not to exceed
8 $1,000,000 incurred during the tax year to contain, clean up, and mitigate the effects of the
9 discharge of that oil or hazardous substance. The limitation of this subsection also applies to
10 payments, whether compensatory or remedial in nature or otherwise, if made to the state or the
11 federal government or to a trust to which the state is a party when required by a court order
12 entered under 33 U.S.C. 1251 - 1376 (Federal Water Pollution Control Act of 1972, as amended
13 by the Clean Water Act of 1977, as amended) or 42 U.S.C. 9601 - 9657 (Comprehensive
14 Environmental Response, Compensation, and Liability Act of 1980, as amended) or in settlement
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1 of litigation by the state against the taxpayer made under one of those Acts or other law. The
2 limitations of this subsection do not apply to a hazardous substance response action contractor,
3 as that term is defined by AS 46.03.823, unless the oil discharge or the discharge of the
4 hazardous substance is caused by an act or omission of the contractor that under AS 46.03.823(a)
5 is negligent or grossly negligent or that constitutes intentional misconduct.
6 * Sec. 2. This Act is retroactive to January 1, 1991, and applies to taxes payable under the Alaska
7 Net Income Tax Act (AS 43.20) after December 31, 1990.
8 * Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY REPRESENTATIVES DAVIDSON, Navarre, Gruenberg
Introduced: 1/21/92
Referred: Resources, Finance
Funding Information: General Fund $ -0

Other Funds 50.000,000 
$50,000,000

A BILL 

FOR AN ACT ENTITLED

1 "An Act making appropriations for restoration projects relating to the Exxon Valdez oil

2 spill; and providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. FINDINGS. The Seventeenth Alaska State Legislature finds that:
5 (1) Under the recently approved criminal plea agreement between the United States and Exxon
6 Shipping Company and Exxon Corporation (United States of America v. Exxon Corporation and Exxon
7 Shipping Company, United States District Court, District of Alaska, case No. A90-015 CR.), the State
8 of Alaska received $50,000,000 as "remedial and compensatory payments." The payments received by
9 the state "are to be used by the State of Alaska . .. exclusively for restoration projects, within the State
10 of Alaska, relating to the ‘Exxon Valdez’ oil spill. Restoration includes restoration, replacement and
11 enhancement of affected resources, acquisition of equivalent resources and services, and long-term
12 environmental monitoring and research programs directed to the prevention, containment, cleanup and
13 amelioration oi oil spills."
14 (2) The health of damaged coastal and near-shore habitats is substantially related to activities

HOUSE B ILL NO. 411
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1 on adjacent uplands. Economically important fish species, including herring and halibut, utilize near-
2 shore areas and anadromous species, including five species of salmon, rely on continued access to both
3 clean streams and unpolluted estuaries for spawning and rearing.
4 (3) Populations of aquatic birds, including the tree-nesting marbled murrelet and ffesh water
5 nesting species such as harlequin ducks, were severely damaged by the Exxon Valdez oil spill.
6 (4) The quality of fresh water entering the estuarine environment is critical to satisfactory
7 restoration and recovery of the physical and biotic environment in the region affected by the Exxon
8 Valdez oil spill.
9 (5) Restoration of the coastal estuaries affected by the Exxon Valdez oil spill is placed at risk
10 by further environmental stress resulting from timber harvesting and other industrial activities that
11 involve substantial environmental disturbance. In order to minimize the potential for further
12 environmental stress and to encourage and enhance the natural recovery and restoration of the affected
13 region, acquisition of coastal related uplands in the affected region, including Prince William Sound, the
14 Kenai Peninsula, the Kodiak Archipelago, the south side of the Alaska Peninsula, and adjacent
15 biologically related areas, is an important use of "remedial and compensatory payments" received by the
16 state under the criminal plea agreement.
17 (6) Continued citizen involvement and education are essential in order to identify damage to
18 material resources caused by the Exxon Valdez oil spill, to restore areas affected by the Exxon Valdez
19 oil spill, and to prevent future oil spills in the area.
20 * Sec. 2. In order to restore, replace, and enhance resources affected by the Exxon Valdez oil spill,
21 to acquiie resources and services equivalent to those affected by the Exxon Valdez oil spill, and to
22 conduct long-term environmental monitoring and research programs directed to the containment, cleanup,
23 and amelioration of the Exxon Valdez oil spill, the sum of $34,000,000 is appropriated from the remedial
24 and compensatory payments received by the state under the plea agreement in United States of America
25 v. Exxon Corporation and Exxon Shipping Company, United States District Court, District of Alaska,
26 case No. A90-015 CR., to the Department of Natural Resources for the acquisition of land and
27 development rights in land, including timber rights, from willing sellers in the Prince William Sound
28 region including the coastal region between Icy Cape and Gore Point, and the southern Kenai Peninsula.
29 * Sec. 3. In order to restore, replace, and enhance resources affected by the Exxon Valdez oil spill,
30 to acquire resources and services equivalent to those affected by the Exxon Valdez oil spill, and to
31 conduct long-term environmental monitoring and research programs directed to the containment, cleanup,
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1 and amelioration of the Exxon Valdez oil spill, the sum of $7,000,000 is appropriated from the remedial
2 and compensatory payments received by the state under the plea agreement in United States of America
3 v. Exxon Corporation and Exxon Shipping Company, United States District Court, District of Alaska,
4 case No. A90-015 CR.. to the Department of Natural Resources for the acquisition from willing sellers
5 of land surrounding Pauls Lake and Malina Lake on Afognak Island. Not more than one-half of the land
6 to be acquired through this appropriation shall be from Township 20 South Range 18 West, Township
7 20 South Range 19 West, and Township 21 South Range 19 West, Seward Meridian; the balance of the
8 land to be acquired shall be from Township 23 South Range 23 West, Township 23 South Range 24
9 West, Township 24 South Range 23 West, and Township 24 South Range 24 West, Seward Meridian.
10 * Sec. 4. In order to restore, replace, and enhance resources affected by the Exxon Valdez oil spill,
11 to acquire resources and services equivalent to those affected by the Exxon Valdez oil spill, and to
12 conduct long-term environmental monitoring and research programs directed to the containment, cleanup,
13 and amelioration of the Exxon Valdez oil spill, the sum of $3,000,000 is appropriated from the remedial
14 and compensatory payments received by the state under the plea agreement in United States of America
15 v. Exxon Corporation and Exxon Shipping Company, United States District Court, District of Alaska,
16 case No. A90-015 CR., to the Department of Fish and Game for environmental monitoring and research
17 to determine the long-term effects of the Exxon Valdez oil spill on the biota of Prince William Sound
18 and the Alaskan coast adjacent to the Gulf of Alaska.
19 * Sec. 5. In order to restore, replace, and enhance resources affected by the Exxon Valdez oil spill,
20 to acquire resources and services equivalent to those affected by the Exxon Valdez oil spill, and to
21 conduct long-term environmental monitoring and research programs directed to the prevention,
22 containment, cleanup, and amelioration of the Exxon Valdez oil spill, the sum of $3,000,000 is
23 appropriated from the remedial and compensatory payments received by the state under the plea
24 agreement in United States of America v. Exxon Corporation and Exxon Shipping Company, United
25 States District Court, District of Alaska, case No. A90-015 CR., to the Department of Environmental
26 Conservation for long-term research programs directed to the prevention, containment, cleanup, and
27 amelioration of the Exxon Valdez oil spill.
28 * Sec. 6. In order to restore, replace, and enhance resources affected by the Exxon Valdez oil spill,
29 to acquire resources and services equivalent to those affected by the Exxon Valdez oil spill, and to
30 conduct long-term environmental monitoring and research programs directed to the containment, cleanup,
31 and amelioration of the Exxon Valdez oil spill, the sum of $3,000,000 is appropriated from the remedial
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1 and compensatory payments received by the state under the plea agreement in United States of America
2 v. Exxon Corporation and Exxon Shipping Company, UnTid States District Court, District of Alaska,
3 case No. A90-01.5 CR., to the Department of Education for/ grants for environmental education projects
4 related to the Exxon Valdez oil spill and coastal studies..
5 * Sec. 7. The appropriations made by this Act are for capital projects and lapse under AS 37.25.020.
6 * Sec. 8. This Act takes effect immediately under AS 01.10.070(c).
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"An Act relating to the Exxon Valdez Oil Spill Trust and to natural resource damage recoveries under the 
Memorandum of Agreement and Consent Decree entered into by the United States and the state in settlement 
of the parties’ claims for damages for injury, loss, or destruction to the natural resources affected by the March 
24, 1989, Exxon Valdez oil spill; to the approval of expenditures by die state officers acting as trustees of the 
trust established for natural resource damage recoveries under that Memorandum of Agreement and Consent 
Decree; and placing the state trustees of the Exxon Valdez settlement and certain persons to whom trust duties 
are delegated in the Alaska Executive Branch Ethics Act; and providing for an effective date."
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P.O. Box V 
Ju n e a u , A  K 99811 

(907) 465-3718 
465-4968/4986 
(Session)

3111 C  Street, S uite  440 
Anchorage, A K  99503 

(907) 561-7621

DATE: March 4, 1992

TO: Memembers of the House Judiciary Committee

FROM: Representative Max F. Gruenberg Jr. /WVX.

RE: HB 484, "The Exxon Valdez Oil Spill Trust Bill"

I would very much appreciate your support for HB 484. As you 
recall, HB 484 introduced by the Judiciary Committee at the 
request of the Settlement Subcommittee.

HB 484 creates the Exxon Valdez Oil Spill Trust in statute.
It requires state trustees and their designees to conform to 
the Alaska Open Meetings Act and the Alaska Executive Branch 
Ethics Act. It requires that state trustees ensure: (1) that
all trust expenditures are submitted to the legislature for 
appropriation (2) that trust records are treated as public 
records, and (3) that trust expenditures that are not paid to 
state or federal agencies are disbursed pursuant to our state 
procurement code. It also contains findings of fact partially 
approving, and partially disapproving the final settlement.

The State Trustees should be bound by the state statutory 
ethical and procedural constraints applicable to executive 
branch officers establishing state policy and managing state 
assets.

The advice of legal counsel to the subcommittee was that the 
legislature should appropriate the state's interest in the 
settlement money to the trust when that money is paid by 
Exxon. This will place the state in the best position to 
defend itself against a state constitutional challenge to the 
structure of the Exxon spill settlement. The legislature 
should also require appropriation of all trust expenditures.

House Majority Leader
Committees 
House Judiciary 
House Rules 

House State Affairs 
Special Committee 

Military and Vet. Affairs 
Legislative Council

State o f Alaska

Representative Max F. Gruenberg, Jr.
District 11 

Spenard, Upper Midtown Anchorage

M E M O R A N D U M



The U.S. Congress has already asserted its right to control 
the expenditure of the settlement money. Section 207 of Public 
Law 102-229, enacted December 12, 1991, requires that all 
proposed expenditures of the Exxon Valdez oil spill settlement 
money for FY'93 and thereafter must be submitted to Congress 
in the President's budget. Proposed expenditures of settlement 
funds prior to FY'93 must be submitted to the Appropriation 
Committees of the House and Senate at least 30 days before the 
money is to be spent.

Unless the Alaska State Legislature asserts its constitutional 
authority through the passage of HB 484, the legislature will 
have little or no control over how the Exxon Valdez oil spill 
settlement money is spent.

If you have any questions please call me or my legislative 
assistant, Mark Handley, at 465-4986.

Thank you.
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State of Alaska
House Majority Leader

Committees 
House Judiciary 
House Rules 

House State Affairs 
Special Committee 

Military and Vet. Affairs 
Legislative Council

Representative Max F. Gruenberg, Jr.
District 11 

Spenard, Upper Mid town Anchorage

P.O. Box V 
Juneau, AK 99811 
(907) 465-3718 
465-4968/4986 
(Session)

3111 C Street, Suite 440 
Anchorage, AK 99503 
(907) 561-7621

MEMORANDUM

Date: March 4, 1992

To: Representative Max Gruenberg
Chair, Settlement Subcommittee

From: Mark Handley f f i j }

Re: Sectional Analysis of HB 484, "The Exxon
Valdez Oil Spill Trust Bill"

Section 1

This section sets out legislative findings regarding the Exxon 
Valdez oil spill settlement, and the settlement process. These 
findings also establish the need for the legislation 
recommended by the Settlement Subcommittee.

Section 2

AS 37.14.400 establishes the Exxon Valdez Oil Spill Trust and 
provides that it will be managed in accordance with the terms 
of the M.O.A.

AS 37.14.405 prohibits state trustees from approving trust 
expenditures unless the state has appropriated the states 
interest in the settlement money to the trust and the 
legislature has made an appropriation for that specific trust 
expenditure.

AS 37.14.410 provides that reimbursements for state spill- 
related-expenses incurred before 9/30/92 will be deposited in 
the general fund. This clarifies an ambiguity as to the 
disposition of these funds in the M.O.A.

AS 37.14.415 requires that the state trustees annually submit 
a proposed budget for the next fiscal year and an accounting 
of funds actually spent out of the preceding years budget.



AS 37.14.420 prohibits the state trustees from approving trust 
expenditures, unless those expenditures are paid to government 
agencies, or are made pursuant to our state procurement code.

AS 37.14.425 places records that are subject to the control of 
a state trustee under the jurisdiction of the state public 
records act.

AS 37.14.450 defines "state trustee" and "trust" for the 
purposes of section one of this bill.

Section 3

AS 24.20.206 amends the existing statutes that list the duties 
of L.B.& A. by adding the duty provide the trustees with 
assistance in preparing their budget reports.

Section 4

AS 37.05.147(5) adds income of the trust to the definition of 
"program receipts". This will provide for special accounting 
of these funds.

Section 5

AS 39.52.96^(21)(C) subjects state trustees and their 
designees to the requirements of the Alaska Executive Branch 
Ethic Act.

Section 6
AS 44.62.310(g) subjects state trustees and their designees to 
the requirements of the Open Meetings Act.

Section 7
Provides for an immediate effective date.
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House Majority I eader
Committees 
House Judiciary 
House Rules 

House State Affairs 
Special Committee 

Military and Vet. Affairs 
Legislative Council

MEMORANDUM

DATE: February 17, 1992

TO: Dave Donley
Chair, House Judiciary Committee

FROM: Representative Max Gruenberg /A/VX

RE: HB 484, "The Exxon Valdez Oil Spill Trust Bill"

I would very much appreciate it if you would schedule HB 484 
for a hearing as soon as it is possible.

HB 484 creates the Exxon Valdez Oil Spill Trust in statute.
It requires state trustees and their designees to conform to 
the requirements of the Alaska Open Meetings Act and the
Alaska Executive Branch Ethics Act. It requires that state
trustees ensure that all trust expenditures are submitted to 
the legislature for appropriation, ensure that trust records 
are treated as public records, and that trust expenditures, 
not paid to state or federal agencies, are disbursed pursuant 
to our state procurement code.

HB 484 was introduced at che request of the House Judiciary
Committee Settlement Subcommittee.

The subcommittee asked legislative legal counsel to review the 
settlement for potential conflicts with our state statutes and 
the Alaska State Constitution. The subcommittee also asked for 
suggestions regarding legislation that would help make the 
trust work within our existing constitutional framework and 
improve the state's position in the event of a legal challenge 
to the settlement.

State o f Alaska
P.O. Box V 

Juneau, AK 99811 
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The advice of legal counsel to the subcommittee was that in 
order to place the state in the best position to defend itself 
against a state constitutional challenge to the structure of 
the Exxon spill settlement, the legislature must appropriate 
the state's interest in the settlement money to the trust, 
when that money is paid by Exxon. The legislature should also 
require appropriation of all trust expenditures.

If you have any questions please call me or my legislative 
assistant, Mark Handley, at 465-4986.

Thank you.

HB484.TXT
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MEMORANDUM

February 17, 1992

To: Representative Max Gruenberg 
Chair, Settlement Subcommittee

From: Mark Handley

Re: Sectional Analysis of HB 484, "The Exxon 
Valdez Oil Spill Trust Bill"

Section 1

This section sets out legislative findings regarding the Exxon 
Valdez oil spill settlement, and the settlement process. These 
findings also establish the need for the legislation 
recommended by the Settlement Subcommittee.

Section 2

AS 37.14.400 establishes the Exxon Valdez Oil Spill Trust and 
provides that it will be managed in accordance with the terms 
of the M.O.A.

AS 37.14.405 prohibits state trustees from approving trust 
expenditures unless the state has appropriated the states 
interest in the settlement money to the trust and the 
legislature has made an appropriation for that specific trust 
expenditure.

AS 37.14.410 provides that reimbursements for state spill- 
related-expenses incurred before 9/30/92 will be deposited in 
the general fund. This clarifies an ambiguity as to the 
disposition of these funds in the M.O.A.

AS 37.14.415 requires that the state trustees annually submit 
a proposed budget for the next fiscal year and an accounting 
of funds actually spent out of the preceding years budget.



AS 37,14.420 prohibits the state trustees from approving trust 
expenditures, unless those expenditures are paid to government 
agencies, or are made pursuant to our state procurement code.

AS 37.14.425 places records that are subject to the control of 
a state trustee under the jurisdiction of the state public 
records act.

AS 37.14.450 defines "state trustee" and "trust" for the 
purposes of section one of this bill.

Section 3

AS 24.20.206 amends the existing statutes that list the duties 
of L.B.& A. by adding the duty provide the trustees with 
assistance in preparing their budget reports.

Section 4

AS 37.05.147(5) adds income of the trust to the definition of 
"program receipts". This will provide for special accounting 
of these funds.

Section 5

AS 39.52.960(21)(C) subjects state trustees and their 
designees to the requirements of the Alaska Executive Branch 
Ethic Act.

Section 6
AS 44.62.310(g)•subjects state trustees and their designees to 
the requirements of the Open Meetings Act.

Section 7
Provides for an immediate effective date.
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HOUSE BELL NO. 1  

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY REPRESENTATIVE GRUENBERG

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the Exxon Vaidez Oil Spill Trust and to natural resource damage

2 recoveries under the Memorandum of Agreement and Consent Decree entered into by the

3 United States and the state in settlement of the parties’ claims for damages for injury,

4 loss, or destruction to the natural resources affected by the March 24, 1989, Exxon Valdez

5 oil spill; to the approval of expenditures by the state officers acting as trustees of the

6 trust established for natural resource damage recoveries under that Memorandum of

7 Agreement and Consent Decree; and placing the state trustees of the Exxon Valdez

8 settlement and certain persons to whom trust duties are delegated in the Alaska Executive

9 Branch Ethics Act; and providing for an effective date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. LEGISLATIVE DISPOSITION AND FINDINGS. The legislature
12 (1) approves the administration’s efforts to avoid protracted court battles and escalating

-1-
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1 attorney costs through settlement of the Exxon Valdez Oil Spill litigation;
2 (2) disapproves the process by which the second settlement proposal was accepted;
3 specifically, the legislature disapproves of the failure of the governor to abide by the governor’s
4 commitment to submit the propose to the legislature for approval, and the refusal of the parties to allow
5 for public comment before the public’s claims were irrevocably compromised;

WORK DRAFT WORK DRAFT WORK DRAFT

6 (3) approves the acceptance of the second criminal pica agreement that resulted in an
7 additional $50,000,000 in restitution for restoration of Prince William Sound;
8 (4) disapproves the governor’s acceptance of the second civil settlement because, under
9 the terras of the second settlement, there is delay in the payment schedule that reduced the value of that
10 settlement; the second civil settlement is worth approximately $7,300,000 less than the civil settlement
11 rejected by the House of Representatives;
12 (5) finds that there is a need for statutory change to eliminate the causes of the failure
13 of process that occurred in the final settlement of the Exxon Valdez oil spill litigation, to incorporate
14 the spirit of the recommendations of the House Special Committee on the Exxon Valdez Oil Spill Qlaims
15 Settlement that are encompassed in House Concurrent Resolution 29, and to cure the constitutional
16 infirmities of this settlement
17 * Sec. 2. AS 37.14 is amended by adding new sections to read:
18 ARTICLE 5. EXXON VALDEZ OIL SPILL TRUST.
19 Sec. 37.14.400. TRUST ESTABLISHED. The Exxon Valdez Oil Spill Trust is
20 established. Subject to law, the trust shall be managed under the Memorandum of Agreement
21 and Consent Decree entered into by the United States and the state on August 27, 1991, in
22 settlement of claims for damages for injury, loss, or destruction to the natural resources affected
23 by the March 24, 19°9, Exxon Valdez oil spill.
24 Sec. 37.14.405. APPROPRIATIONS REQUIRED, (a) The state trustee may not
25 approve an expenditure from the trust unless
26 (1) trust money available for the proposed expenditure has been appropriated by
27 the legislature to the trust; and
28 (2) the legislature has appropriated money from the trust for the proposed
29 expenditure.
30 (b) The provisions of (a) of this section do not apply to amounts paid as reimbursements
31 to the United States or the state as authorized by the Memorandum of Agreement and Consent
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1 Decree for expenses that are
2 (1) related to the Exxon Valdez oil spill; and
3 (2) incurred by either government before September 30, 1991.
4 Sec. 37.14.410. REIMBURSED EXPENDITURES. Amounts received by the state as
5 reimbursement for expenses related to the Exxon Valdez oil spill incurred by the state before
6 September 30, 1991, shall be deposited in the general fund.
7 Sec. 37.14.415. BUDGET AND REPORTS. The state trustees shall
8 (1) submit to the governor and the legislature by February 1 each year a report that
9 sets out, for each object or purpose of expenditure, the amounts approved for expenditure from
10 the trust during the preceding fiscal year and the amounts actually expended during the preceding
11 fiscal year, and
12 (2) prepare and submit, under AS 37.07, a budget for the next fiscal year setting
13 out the trustees’ determination of the amount required for that fiscal year for appropriation for
14 (A) the operating expenses of the trust; and
15 (B) the probable objects or purposes of expenditure and the anticipated
16 amounts of expenditure of the trust as authorized by the Memorandum of Agreement and
17 Consent Decree.
18 Sec. 37.14.420. PAYMENTS TO PERSONS OTHER THAN GOVERNMENTS. The
19 state trustees may not approve the payment of an expenditure from the trust to a person other
20 than the state or federal government unless the expenditure complies with the procurement
21 procedures established by AS 36.30.
22 Sec. 37.14.425. PUBLIC RECORDS. For purposes of AS 09.25.120, records of the trust
23 in the custody or subject to the control of state officers and agencies are public records.
24 Sec. 37.14.450. DEFINITIONS. In AS 37.14.400 - 37.14.450,
25 (1) "state trustee" means a state officer designated by the governor to serve as a
26 co-trustee of the trust;
27 (2) "trust" means the trust established for natural resource damage recoveries
28 under the Memorandum of Agreement and Consent Decree entered into by the United States and
29 the state on August 27, 1991, in settlement of claims for damages for injury, loss, or destruction
30 to the natural resources affected by the March 24, 1989, Exxon Valdez oil spilL
31 * Sec. 3. AS 24.20.206 is amended to read;
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1 Sec. 24.20.206. DUTIES. The Legislative Budge: and Audit Committee shall
2 (1) report to the legislature its recommendations relating to the confirmation of
3 appointees to the Board of Trustees of the Alaska Permanent Fund Corporation;
4 (2) annually review the long-range operating plans of all .. gcncics of the state
5 which perform lending or investment functions;
6 (3) review periodic reports from all agencies of the state which perform lending
7 or investment functions;
8 (4) present a complete report of investment programs, plans, performance, and
9 policies of ail agencies of the state which perform lending or investment functions to the
10 legislature within 30 days after the convening of each regular session;
11 (5) present to the legislature within 30 days after the convening of each regular
12 session a review of the report of the governor under AS 37.07.020(d) with recommendations for
13 needed legislation;
14 (6) in conjunction with the finance committee of each house recommend annually
15 to the legislature the investment policy for the general fund surplus and for the income from the
16 permanent fund;
17 (7) provide for an annual post audit and annual operational and performance
18 evaluation of the Alaska Permanent Fund Corporation investments and investment programs;
19 (8) provide for an annual operational and performance evaluation of die Alaska
20 Housing Finance Corporation and the Alaska Industrial Development and Export Authority; the
21 performance evaluation shall include, but is not limited to, a comparison of the effect on various
22 sectors of the economy by public and private lending, the effect on resident and nonresident
23 employment, the effect on real wages, and the effect on state and local operating and capital
24 budgets of the programs of the Alaska Housing Finance Corporation and the Alaska Industrial
25 Development and Export Authority^
26 (9) provide assistance to the trustees of the trust established in AS 37.14.400 -
27 37.14.450 in carrying out their duties under AS 37.14.415.
28 * Sec. 4. AS 37.05.146 is amended to read:
29 Sec. 37.05.146. DEFINITION OF PROGRAM RECEIPTS. In AS 37.05 .142 - 37.05.146
30 and AS 37.07.080, "program receipts" means fees, charges, income earned on tissets, and other
31 state money received by a state agency in connection with the performance of its functions; all

•4*
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1 program receipts except the following are general fond program receipcs:
2 (1) federal receipts;
3 (2) University of Alaska receipts (AS 14.40.491);
4 (3) individual, foundation, or corporation gifts, grants, or bequests that by their
5 terms are restricted to a specific purpose;
6 (4) receipts of the following funds:
7 (A) highway working capital fund (AS 44.68.210);
8 (B) correctional industries fund (AS 33.32.020);
9 (C) loan funds;
10 (D) international airports revenue fund (AS 37.15.430);
11 (E) funds managed by the Alaska Aerospace Development Corporation
12 (AS 14.40.821), the Alaska State Housing Authority (AS 18.55.020), the Alaska Housing
13 Finance Corporation (AS 18.56.020), the Alaska Railroad Corporation (AS 42.40.010),
14 the Municipal Bond Bank Authority (AS 44.85.020), or the Alaska Industrial
15 Development and Export Authority (AS 44.88.020);
16 (F) fish and game fund (AS 16.05.100);
17 (G) school fund (AS 43.50.140);
18 (H) training and building fund (AS 23.20.130);
19 (I) retirement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and
20 former AS 39.37);
21 (J) permanent fund (an. IX, sec. 15, Alaska Constitution);
22 (K) public school trust fund (AS 37.14.110);
23 (L) second injury fund (AS 23.30.040);
24 (M) fishermen’s fund (AS 23.35.060);
25 (N) FICA administration fund (AS 39.30.050);
26 (O) mental health mist fund (AS 37.14.031)1
27 (5) receipts of the trust established bv AS 37.14.400 - 37.14.450.
28 * Sec. 5. AS 39.52.960(21) is amended to read:
29 (21) "public officer" or "officer" means
30 (A) a public employee; [AND]
31 (B) a member of a board or commission; and
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1 (O a state officer designated bv the governor to act as trustee of the
2 trust or a person to whom the trustee has delegated trust duties; in this paragraph,
3 "trust1' has the meaning given in AS 37.14.450:
4 * Sec. 6. AS 44.62.310 is amended by adding a new subsection to rea±
5 (g) Unless an exception is authorized by federal law, the provisions of this section and
6 AS 44.62.312 apply to meetings of the state officers designated by the governor to act as trustees
7 of the trust established by AS 37.14,400 - 37.14.450, and to meetings of persons to whom they
8 have delegated any of their authority, if the meetings involve
9 (1) two or more of the state officers or persons for purposes of establishing a
10 common state position for purposes of administration of the trust; or
11 (2) one or more of the state officers or persons and one or more of the individuals
12 appointed as trustees by the President of the United States, or individuals to whom those trustees
13 have delegated any of their authority, for purposes of exercising authority over the trust.
14 * Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t
519 West 8th Avenue, Suite 201 • Anchorage, Alaska 99501 * (907) 274-3621

March 3, 1992

Rep. Dave Donley, Chair 
House Judiciary Committee 
P.O. Box V 
Juneau, AK 99811

RE: ACE support for HB 483, HB 484, and HB 486

Dear Rep. Donley:

The Alaska Center for the Environment (ACE) appreciates this 
opportunity to express our support for the above referenced 
legislation. It is essential that the legislature exert its full 
authority under the constitution to appropriate monies, and also 
to ensure that adequate public oversight occur in regards to how 
spill settlement funds are expended.

Therefore, ACE supports HB 484 and HB 486. These bills will help 
ensure that the legislature will retain its full constitutional 
authority to appropriate money from the Exxon Valdez oil spill 
settlement. There is widespread concern among Alaskans regarding 
the manner in which the Trustee Council will spend the settlement 
monies. For instance, despite overwhelming support from 
throughout the spill-impacted region for investing most of the 
settlement money in an aggressive program of habitat acquisition, 
the Trustee Council is dragging its feet while publicly 
expressing support for programs other than habitat acquisition.
It is therefore important for the legislature to protect the 
public interest through full review and approval of restoration , 
expenditures. In support of this oversight authority, we 
recommend that the legislature establish a citizen advisory 
committee to advise the legislature on questions regarding 
proposed expenditures.

ACE also supports HB 483, which would require court approval of, 
and opportunity for public review and comment on, future proposed 
settlements of public interest litigation. The inadequate Exxon 
Valdez settlement was finalized- without the benefit of public 
review and comment, and this mistake should not be allowed to 
happen again. As can be seen from the high level of public 
interest and extensive testimony occurring in the Trustee Council 
proceedings, there is much to be gained by public involvement.

We appreciate the opportunity to comment on these bills.

S t a t e  L a n d s  S p e c i a l i s t
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