
A L A b K A  L f i b i d L A i u K t  l u m i j - ±  r  i L t o  l y y L ^ L y y z .

6974 HOUSE JUDICIARY
O  , "  ■ o



Hiscock  & Barclay

M r .  T e r r y  L .  L u t z  
A f f i l i a t e s  a n d  Common T r u s t  

F u n d s  
J u n e  2 7 ,  1 9 9 0  
P a g e  4

i

a d d i t i o n a l  i n f o r m a t i o n  y o u  m i g h t  d e s i r e .  T h a n k  y o u  f o r  y o u r  

c o n s i d e r a t i o n .

W A G : j j  
E n c l o s u r e s

c c :  R o b e r t  R .  N o k e s
V e r n o n  S a y l e s



1

R e q i s t e r  , , 1 9 9 0  COMMERCE AND ECONOMIC 3 AAC
DEVELOPMENT

E N C L O S U R E  A

3 AAC ____  i s  am ended b y  a d d i n g  a  new s e c t i o n  t o  r e a d :

3 AAC ___.  COMMON TRUST FUNDS

( a )  A n y  b a n k  o r  t r u s t  c o m p a n y , s t a t e  o r  n a t i o n a l ,  q u a l i f i e d  
t o  a c t  a s  a f i d u c i a r y  i n  t h i s  s t a t e ,  m a y :

( 1 )  e s t a b l i s h  a n d  a d m i n i s t e r ,  e i t h e r  s o l e l y  o r  j o i n t l y  
w i t h  o n e  o r. m o re  a f f i l i a t e d  b a n k s ,  t r u s t  c o m p a n ie s  o r  a c o m b i n a t i o n  
t h e r e o f ,  common t r u s t  f u n d s  t o  f u r n i s h  i n v e s t m e n t s  t o  i t s e l f  a s  a 
f i d u c i a r y ,  a n y  a f f i l i a t e d  b a n k  o r  t r u s t  c o m p a n y  a s  f i d u c i a r i e s ,  
i t s e l f  o r  a n  a f f i l i a t e d  b a n k  o r  t r u s t  c o m p a n y  a n d  o t h e r s  a s  c o ­
f i d u c i a r i e s ,  o r  o t h e r  common t r u s t  f u n d s  e s t a b l i s h e d  a n d  
a d m i n i s t e r e d  b y  i t s e l f ,  b y  a n y  a f f i l i a t e d  b a n k  o r  t r u s t  c o m p a n y  o r  
b y  i t s e l f  o r  a n y  o n e  o r  m o re  a f f i l i a t e d  b a n k s  o r  t r u s t  c o m p a n ie s  i n  
a n y  c o m b i n a t i o n  a s  c o - f i d u c i a r i e s ;  a n d

( 2 )  i n v e s t ,  a s  f i d u c i a r y ,  a f f i l i a t e  o f  a f i d u c i a r y  o r  
c o - f i d u c i a r y ,  o r  c o - f i d u c i a r y ,  d i r e c t l y  o r  b y  o t h e r  common t r u s t  
f u n d s ,  t h o s e  f u n d s  w h i c h  i t  l a w f u l l y  h o l d s  f o r  i n v e s t m e n t ,  i n  
i n t e r e s t s  i n  common t r u s t  f u n d s  e s t a b l i s h e d  a n d  a d m i n i s t e r e d  b y  
i t s e l f ,  b y  a n y  a f f i l i a t e d  b a n k  o r  t r u s t  c o m p a n y  o r  b y  i t s e l f  o r  a n y  
a f f i l i a t e d  b a n k  o r  t r u s t  c o m p an y a s  c o - f i d u c i a r i e s ,  i f  s u c h  
i n v e s t m e n t  i s  n o t  p r o h i b i t e d  b y  t h e  i n s t r u m e n t ,  j u d g m e n t ,  d e c r e e ,  
o r d e r  o r  o t h e r  d o c u m e n t  c r e a t i n g  s u c h  f id u c : .a > - j ,  r e l a t i o n s h i p  a n d ,  
i n  t h e  c a s e  o f  c o - f i d u c i a r i e s ,  o b t a i n s  l l v t  c o n s e n t  o f  i t s  c o ­
f i d u c i a r y  t o  s u c h  i n v e s t m e n t .

(b )  F o r  p u r p o s e s  o f  p a r a g r a p h  (a )  o f  t h i s  s e c t i o n ,  a n y  tw o  o r  
m o re  b a n k s  o r  t r u s t  c o m p a n ie s  i n  a n y  c o m b i n a t i o n  o f  b a n k s  o r  t r u s t  
c o m p a n ie s  a r e  a f f i l i a t e d  i f  t h e y  a r e  m em b ers o f  t h e  sam e a f f i l i a t e d  
g r o u p ,  w i t h i n  t h e  m e a n in g  o f  S e c t i o n  1504 o f  t h e  U n i t e d  S t a t e s  
I n t e r n a l  R e v e n u e  C o d e , a s  a m e n d e d , r e g a r d l e s s  o f  w h e t h e r  t h e  
a f f i l i a t e ' s  p l a c e  o f  c h a r t e r  o r  p r i n c i p a l  p l a c e  o f  b u s i n e s s  i s  
w i t h i n  o r  o u t s i d e  t h e  S t a t e  o f  A l a s k a .

A u t h o r i t y :  AS 0 6 . 0 1 . 0 2 0
AS 0 6 . 0 5 . 0 0 5  
AS 0 6 . 0 5 . 0 7 5  
12 CFR 9 . 1 ( k )  & 
12 CFR 9 . 1 8



UNIFORM COMMON TRUST FUND ACT
Table o f  Jurisdictions Wherein Act Has Been Adopted

Jurisd ic tion Laws E ffec tive  Date S ta tu to ry  C ita tion

A la b a m a ................ 1943, p. 563 7 -8 -1 9 4 3 Code 1975, §§ 5 -1 2 A -1  to  5 -1 2 A -  
15.

AS 06.35.010 to  06 .35 .050 .A laska ..................... 1964, c. 14 7 -1 -1 9 6 4
A r iz o n a ................... 1971, c. 160 1 -1 -1 9 7 2 A.R.S. §§ 6 -8 71  to  6 -8 74 .
A rkansas ................ 1947, A c t 394 7 -1 -1 9 4 7 A rk.S ta ts. §§ 5 8 -106  to  58 -1 12 .
C a li fo rn ia .............. 1947, p. 903 9 -1 9 -1 9 4 7 W est's Ann.Cal.Fin.Code, § 1564.
C o lo ra d o ................ 1947, c. 325 1 -1 -1 9 4 8 C.R.S. 1 1 -2 4 -1 0 1  to  1 1 -2 4 -1 0 7 .
D ist. o f Columbia 1949, 63 S ta t. 

938
1 1 -1 -1 9 4 9 D.C.Code 1981, §§ 2 6 -3 0 1  to  2 6 - 

304.
F lo rida ................... 1941, c. 20353 5 -1 9 -1 9 4 1 West's F.S.A. §§ 660 .42 to  660 .45 .
H aw a ii..................... 1947, c. 130 HRS §§ 4 0 6 -2 5  to  4 0 6 -3 4 .
Id a h o ....................... 1949, c. 34 2 -5 -1 9 4 9 I.C. §§ 6 8 -7 01  to  6 8 -7 03 .
I l l in o is ..................... 1943, p. 230 7 -2 9 -1 9 4 3 S.H.A. ch. 17, M 2101  to  2108.
I o w a ....................... 1963, c. 326 1 -1 -1 9 6 4 I.C.A. §§ 633 .126 to  633 .129 .
Kansas ................... 1951, c. 123 3 -2 9 -1 9 5 1 K.S.A. 9 -1 609 , 9 -1 610 .
M a in e ..................... 1954, c. 59 9 -1 -1 9 5 1 18 -A  M .R.S.A. §§ 7 -5 0 1 , 7 -5 02 .
Massachusetts . . . 1969, c. 417 6 -1 8 -1 9 6 9 M.G.L.A. c. 203A , §§ 1 to  6.
M ic h ig a n ................ 1941, No. 174 1 -1 0 -1 9 4 2 M.C.L.A. §§ 555 .101 to  555 .113 .
M ississippi ............ 1950, c. 328 6 -3 0 -1 9 5 0 Code 1 97 2 ,§  8 1 -5 -3 7 .
M issouri ................ 1955, p. 253 5 -2 4 -1 9 5 5 V.A.M .S. § 362 .580 .
M o n ta n a ................ 1955, C. 64 3 -4 -1 9 5 5 MCA 3 2 -1 -7 0 1  to  3 2 -1 -7 0 8 .
Nebraska ................ 1953, c. 67 3 -2 8 -1 9 5 3 R.R.S.1943, §§ 24 -6 01 .0 1 , 

2 4 -601 .02 .
Nevada .................. 1955, c. 21 7 -1 -1 9 5 5 N.R.S. 164 .070 to  164 .120 .
New Hampshire . . 1953, c. 109 4 -1 7 -1 9 5 3 RSA 391 :1 to  391 :8 .
New Mexico ; . . . . 1955, c. 66 3 -4 -1 9 5 5 NMSA 1978, §§ 4 6 -1 -1 3  to  4 6 - 1 -  

16.
G.S. §§ 3 6A -9 0  to  3 6A -9 4 .N orth  Carolina . . . 1939, c. 200 7 -1 -1 9 3 9

O h io .......................... 1943, p. 209 5 -1 4 -1 9 4 3 R.C. § 1109.20 e t seq.
O k la h o m a .............. 1949, p. 412 60 Okl.S t.Ann. § 162.
O regon..................... 1951, c. 79 2 -2 2 -1 9 5 1 ORS 709 .170 .
Rhode Is la n d ......... 1956, c. 3 83 9 ' Gen.Laws 1956, §§ 1 8 -5 -1  to  1 8 -5 -  

7.
SDCL 5 5 -6 -1  to  5 5 -6 -7 .South D a ko ta . . . . 1941 , c. 20 3 -1 4 -1 9 4 1

Tennessee .............. 1953, c. 148 4 -1 0 -1 9 5 3 T.C.A. §§ 3 5 -4 -1 0 1  to  3 5 -4 -1 0 5 .
Texas....................... 1947, c. 209, 

p. 371
1 -1 -1 9 4 8 V.T.C.A. P roperty Code, §§ 113.171, 

113.172.
U t a h ....................... 1951, c. 9 3 -1 -1 9 5 1 U.C.A.1953, 7 -5 -1 3 .
W ash ing ton ............ 1943, c. 55 3 -3 -1 9 4 3 West's RCWA 11 .102 .010  to  11 .- 

102.050.
W est V irg in ia  . . . . 1945, c. 4 2 -2 2 -1 9 4 5 Code, 4 4 -6 -6  to  4 4 -6 -8 .
W is co n s in .............. 1943, c. 274 6 -1 0 -1 9 4 3 W.S.A. 223 .055 .
W yom ing ................ 1955, c. 17 1 -2 5 -1 9 5 5 W .S.1977, §§ 2 -3 -4 0 1  to  2 -3 -4 0 3 .

Historical Note

The Uniform Common Trust Fund Act of Commissioners on Uniform State Laws, 
was approved by the National Conference and the American Bar Association, in 1938.
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C O M M O N  T R U S T  F U N D  A C T

A common trust fund is a group of securities set aside by a trustee 
for investment by two or more trusts operated by the same truste-;. It 
is almost invariably used by banks and trust companies, and n< by 
individual trustees.

The purposes of such a common or joint investment fund are to 
diversify the investments of the several trusts and thus spread the risk 
of loss, and to make it easy to invest any amount of trust funds quickly 
and with a small amount of trouble.

Such a common trust fund cannot legally be operated without statu­
tory sanction, because its operation involves a mixture of trust funds 
which was not permitted by doctrines of equity. There is a strong 
sentiment among trust men that the great utility of these common trust 
funds justifies a statutory exception to the rule regarding the mixture of 
two or more trust funds.

The Uniform Common Trust Fund Act is a simple enabling statute 
suitable for adoption by any state which is willing to permit banks and 
trust companies to set up one or more common trust funds. The 
Uniform Act does not set out in detail the restrictions on the operation 
of such common trust funds, except that they must be composed of 
investments legal for trusts in that state. The reason for not covering 
in this proposed Uniform State Act the details of the operation of such a 
common trust fund is that as a practical matter such details are covered 
by the regulations issued by the Federal Reserve Board which went into 
effect December 31, 1937.

The Federal Revenue Act of 1936, § 169 [see 26 U.S.C.A.Int.Rev. Code 
§ 584] provides that a common trust fund shall be taxed as an associa­
tion on its income unless it is operated in accordance with the regula­
tions issued by the Federal Reserve Board. Consequently, every bank 
or trust company, whether a national or a state institution, will have to 
operate its common trust funds in accordance with the Federal Reserve 
Board regulations if it wants to escape the federal corporation income 
tax, and the difference between such tax and the individual income taxes 
assessed against the different beneficiaries of the trusts would be so 
great that no trustee could afford to operate its fund otherwise than in 
accordance with the Federal Reserve Board regulations.

Therefore, the passage by a state of the Uniform Common Trust Fund 
Act will enable banks and trust companies in that state to set up one or 
more common trust funds composed entirely of legal trust investments 
for its fiduciary funds, these common trust funds necessarily being 
subject to restrictions and regulations of the Federal Reserve Board as 
they exist from time to time.

General Statutory Notes
Alabama. The Alabama Act is a sub- Fund Act (A.R.S. §§ 6-871 to 6-874) is re- 

stantial adoption of the major provisions of pealed on Jan. 1, 1995. See A.R.S. § 41- 
the Uniform Act, but contains numerous 2376.
variations, omissions and additional matter Arkansas. Adds section as follows: 
which cannot be clearly indicated by statu- "58-112. Fiduciary defined,
tory notes. "For the purposes of this Act [§§ 58-106

Arizona. Title 6 of the Arizona Statutes, —58-112] generally 'fiduciary includes a
which includes the Uniform Common Trust trustee under any express trust, executor,

P R E F A T O R Y  N O T E
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COMMON TRUST FUND ACT

administrator, guardian, curator or agent. 
For the purposes of section four [§ 58-109] 
hereof ‘fiduciary' also includes a trustee 
under an implied, resulting or constructive 
trust, receiver, trustee in bankruptcy, as­
signee for the benefit of creditors, partner, 
agent, officer of a corporation, public or 
private, public officer, nominee, or any oth­
er person acting in a fiduciary capacity for 
any person, trust or estate."

Colorado. The Colorado Act is a sub­
stantial adoption of the major provisions of 
the Uniform Act, but contains numerous 
variations, omissions and additional matter 
which cannot be clearly indicated by statu­
tory notes.

District of Columbia. Adds section 
which reads:

"§ 26-302. Taxability.
"(a) A common trust fund, as herein de­

fined, shall not be subject to any tax im­
posed by Chapter 18 of Title 47, and for the 
purpose of said subchapter shall not be 
deemed to be a corporation.

"(b) The net income of a common trust 
fund shall be computed in the same manner 
and on the same basis as in the case of an 
individual. Each participant in a common 
trust fund shall include, in computing its 
net income, its proportionate share of the 
net income of such fund, whether or not 
distributed to it, and the amount so included 
in the net income of a participant shall be 
taxable to such participant, or its benefi­
ciaries, in the manner and to the extent 
provided in Subchapter IX of Chapter 18 of 
Title 47, as if any amount not distributed to 
the participant during its taxable year actu­
ally had been so distributed.

“(c) No gain or loss shall be realized by a 
common trust fund upon the admission or 
withdrawal of a participant, or upon the 
admission or withdrawal of any interest of 
a participant Tha withdrawal of any parti­
cipating interest by a participant shall be 
treated as a sale or exchange of such inter­
est by such participant

"(d) Every bank or trust company main­
taining a common trust fund shall make a 
return.under oath for the taxable year of 
such fund.

"(e) If the taxable year of a common 
trust fund is different from that of a partic­
ipant therein, the proportionate share of the

net income of such fund to be included in 
computing the net income of such partici­
pant for its taxable year shall be based 
upon the net income of such fund for its 
taxable year ending within the taxable year 
of such participant.”

Florida. L.1981, c. 81-318, rewrote stat­
utes providing for legislative review of laws 
regulating professions, occupations, busi­
ness, industry and other endeavors in Flor­
ida as originally provided for under the 
Regulatory Reform Act of 1976, L.1976, c. 
76-168, as amended. Hence, as a result of 
L.1981, c. 81-318, chapter 660 of the Florida 
Statutes is repealed Oct 1, 1991, and shall 
be reviewed by the legislature pursuant to 
the Regulatory Sunset Act as contained in 
West’s F.S.A. § 11.61.

Adds sections as follows:
"660.43. Common trust fund invest­

ments
"No bank association, or trust company 

shall mingle its own funds with any com­
mon trust fund managed by such trust com­
pany or trust department, and every invest­
ment of a common trust fund shall, at all 
time3, be such as would be a proper invest­
ment for each fiduciary account owning an 
interest in such common trust fund.”

"6b0.44. Common trust fund to be au­
dited annually

“A trust company or trust department 
administering a common trust fund shall 
keep proper records, which in addition to all 
other necessary and proper matters shall 
show at all times the proportionate interest 
of each fiduciary account in the common 
trust fund, and, at least once during each 
period of 12 months, shall cause an audit to 
be made of the common trust fund by audi­
tors responsible only to the board of di­
rectors of the trust company or trust de­
partment The report of such audit shall 
include a list of the investments comprising 
the common trust fund at the time of the 
audit, which shall show the valuation placed 
on each item on such list by the board of 
directors or the trust investment committee 
of the trust company or trust department 
as of the date of the audit; a statement of 
purchases, sales, and any other investment 
changes and of income and disbursements 
since the last audit; and appropriate com­
ments as to any investment in default as to 
payment of principal or interest The rea­
sonable expenses of any such audit made by 
independent public accountants may be
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COMMON TRUST FUND ACT

charged to the common trust fund. The 
bank or association shall manage such com­
mon trust funds without charge, save nec­
essary expenses, and shall send a copy of 
the latest r eport of such audit annually to 
each person to whom a regular periodic 
accounting of the fiduciary accounts partici­
pating in the common trust fund ordinarily 
would be rendered or shall send advice to 
each such person annually that the report is 
available and that a copy will be furnished 
without charge upon request.’’

Hawaii. Adds sections as follows:
"406-26 Investment of common trust 

funds. The funds of a common trust fund 
may be invested and reinvested in those 
investments in which trust companies are 
authorized to invest trust funds.”

“406-27 Plan, approval, contents. 
Each common trust fund shall be estab­
lished and maintained in accordance with a 
written plan approved by resolution of the 
board of directors of the trust company. 
The plan shall state the manner in which 
the fund is to be operated, the apportion­
ment of income, capital gains and losses, 
the terms and conditions governing the ad­
mission and withdrawal of investments 
from or participation in the fund, the audit­
ing and settlement of accounts with respect 
thereto, the basis and method of valuing 
assets therein, the basis upon which the 
fund may be terminated, and such other 
matters as may by the board of directors be 
deemed necessary to clearly define the 
rights of participants therein, or otherwise 
desirable. The plan, or a copy thereof, shall 
be available at the principal office of the 
trust company during regular business 
hours for inspection by any person having 
an interest in a fiduciary account any funds 
of which are invested in the common trust 
fund. The trust company shall designate 
clearly upon its records the names of the 
fiduciary accounts on behalf of which the 
trust company, as fiduciary or cofiduciary, 
owns a participation in the common trust 
fund and the extent of the interest of the 
fiduciary accounts therein.”

"406-28 Participations in common 
trust fund. The following shall apply with 
respect to participations in a common trust 
fund:

"(1) Participations in a common trust 
fund shall be held only by fiduciary 
accounts of which the trust company is 
fiduciary or cofiduciary and shall be 
nontransferable.

"(2) No funds of any trust shall be in­
vested in a participation in a common 
trust fund if the investment would 
cause the interest of the trust at the 
time of such investment to be in excess 
of ten per cent of the value of the 
assets of the common trust fund as 
determined in accordance with the plan. 
In applying the limitation stated in the 
foregoing sentence, if two or more 
trusts are created by the same settlor 
or settlors, and as much as one-half of 
the income or principal, or both, of each 
trust is payable or applicable to the use 
of the same person or persons, such 
trusts shall be considered as one.

"(3) Not less frequently than once each 
calendar quarter the trust company ad­
ministering a common trust fund shall 
determine the value of the assets there­
in upon such basis as the plan provides. 
No participation shall be admitted to or 
withdrawn from the common trust fund 
except on the valuation date. A rea­
sonable period, not to exceed seven 
days, following each valuation date 
may be used to make the computations 
necessary to determine the value of the 
fund and the participations therein.

"(4) Upon the withdrawal of a participa­
tion the trust company may make dis­
tribution in cash or ratably in kind, or 
partly in cash and partly in kind, but all 
distributions made at any one time 
shall be made on the same basis.”

"406-29 Fiduciary not to participate.
A trust company administering a common 
trust fund shall not invest any of its own 
funds therein and if, because of a creditor 
relationship or otherwise, it acquires an in­
terest therein its participation shall be with­
drawn on the first date on which a with­
drawal can be effected in accordance with 
the plan.”

"406-30 Title to assets. No fiduciary 
account owning an interest in a common 
trust fund shall be deemed to have individu­
al ownership of any asset thereof but only a 
proportionate undivided equitable interest 
in the fund. Title to all assets of the fund 
3hall at all times be vested in the trust 
company maintaining the same, as fiduciary 
for the participants therein.”

"406-31 Mistakes. No mistakes made 
in good faith and in the exercise of care and 
prudence in connection with the administra­
tion of any common trust fund shall be held 
to exceed any power granted to or to violate 
any duty imposed upon a trust company as
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COMMON TRUST FUND ACT

fiduciary if promptly after the discovery of 
the mistake the trust company takes such 
action as is practicable in the circumstances 
to remedy the mistake."

"406-33 Taxation. No common trust 
fund shall be subject to taxation as a corpo­
ration, association, partnership, or individu­
al but it shall be deemed an estate or trust 
within the meaning of section 235-92, and 
the income therefrom and all capital gains 
or losses thereof shall be deemed to be 
income, gains, or losses, respectively, of the 
fiduciary accounts participating in the fund 
in accordance with their ratable participa­
tions.”

"406-34 Management fees. No sepa­
rate fee, commission, or compensation for 
the management of a common trust fund 
shall be charged by the trust company, but 
the compensation of the trust company for 
such management shall be limited to the 
fees, commissions, or compensation proper­
ly charged to the participating accounts. 
The trust company shall be entitled to 
charge against the fund the usual fee or 
commission for services rendered as a real­
tor or stockbroker in connection with the 
sale or purchase of any assets by or for a 
common trust fund, unless the plan other­
wise provides and any expense incurred in 
the management thereof.”

Illinois. The Illinois act is a substantial 
adoption of the major provisions of the Uni­
form Act, but contains numerous variations, 
omissions and additional matter which can­
not be clearly indicated by statutory notes.

Iowa. Adds section as follows:
"633.126. Definitions '
"1. 'Common trust fund’ means a fund 

maintained by a bank or trust company 
exclusively for the collective investment and 
reinvestment of moneys contributed thereto 
by that bank or trust company, or by anoth­
er bank or trust company at least eighty 
percent of the voting stock of which is 
owned or controlled by a bank holding com­
pany which owns or controls at least eighty 
percent of the voting stock of the bank or 
trust company maintaining the common 
trust fund, in its capacity as a fiduciary or 
cofiduciary.

"2. ‘Fiduciary’, for the purposes of sec­
tions 633.126 to 633.129, inclusive, of this 
Code, means acting in any of the following 
capacities, namely: testamentary trustee 
appointed by any court, trustee under any 
written agreement, declaration or instru­

7 U.LA— 14 4

ment of trust, executor, administrator, 
guardian, or conservator.”

Maine. L.1979, c. 540, repealed 18 M.R. 
S.A. §§ 4101 to 4103, which previously con­
stituted the Uniform Common Trust Fund 
Act, and reenacted said Uniform Act as part 
of the Maine Probate Code in 18-A. M.R. 
S.A. §§ 7-501 and 7-502.

Massachusetts. Adds section as follows:
"Section 1A. Investments by national 

banking association or foreign corpora­
tion acting as fiduciary.

"Any national banking association or for­
eign corporation either alone or in conjunc­
tion with one or more other persons acting 
with it in a fiduciary capacity having quali­
fied as fiduciary in this state pursuant to 
the provisions of section forty-three of 
chapter one hundred and sixty-seven, may 
invest any funds held by it as such fiduciary 
in any common trust fund which it main­
tains according to the laws of the state 
where its principal place of business is lo­
cated, provided the instrument, judgment, 
decree or order creating such fiduciary rela­
tionship, does not specifically or otherwise 
prohibit such investment"

Michigan. The Michigan act is a sub­
stantial adoption of the major provisions of 
the Uniform Act but contains numerous 
variations* omissions and additional matter 
which cannot be clearly indicated by statu­
tory notes.

Montana. Adds sections as follows:
“32-1-706. Common trust funds estab­

lished. Each common trust fund estab­
lished hereunder is a separate and distinct 
entity from the fiduciary relationships partic­
ipating in the fund. No fiduciary, in ad­
ministering a participating fiduciary rela­
tionship, may be required to make any ap­
portionment or allocation between the prin­
cipal and income of such relationship differ­
ent from that made for the common trust 
fund. No such participating fiduciary rela­
tionship or person having an interest in the 
relationship may have or be considered to 
have any ownership in any particular prop­
erty of the common trust fund; but each 
participating fiduciary relationship shall 
have a proportionate undivided interest in 
the fund and its income; and the ownership 
of all property of the common trust fund 
shall be in the trustee of the fund.”

“32-1-707. Affiliated defined. For pur­
poses of this part, two or more banks or 
trust companies are affiliated if they are 
members of the same affiliated group, with­
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in the meaning of section 1504 of the United 
States Internal Revenue Code.”

"32-1-708. Limited application of in* 
surance law—-exemption. (1) Nothing in 
this part exempts a common trust fund or 
any fiduciary thereof from the require­
ments of Title 33 if such common trust fund 
or fiduciary is used for insurance purposes.

“(2) The establishment and maintenance 
of common trust funds under this part are 
exempt from the provisions of Title 30, 
chapter 10.”

New Hampshire. Adds sections as fol­
lows:

“391:l-a. Establishment and Use of 
Common Trust by Bank Holding Compa­
ny Affiliates. Any such bank or trust com­
pany which is an affiliate of a bank holding 
company, as defined by RSA 384-B:l, IV 
and V, may establish common trust funds 
for the purpose of furnishing investments 
to itself as fiduciary, to other affiliates of 
the same bank holding company qualified to 
act as fiduciary in this state as fiduciary, or 
to itself and others as co-fiduciaries, or to 
such other affiliates and others as co-fiduci­
aries. Subject to tin limitations upon the 
investment of funw. held in a fiduciary ca­
pacity in common trust funds contained in 
RSA 391:1, the bank or trust company affil­
iate of a bank holding company establishing 
such common trust funds and other affil­
iates of the same bank holding company 
qualified to act as fiduciary in this state 
may, as such fiduciary or co-fiduciary, in­
vest funds which it lawfully holds for in­
vestment in interest in such common trust 
funds. The bank or trust company estab­
lishing, maintaining, or so utilizing any such 
common trust fund shall comply with and 
be subject to all of the provisions of this 
chapter as though such bank or trust com­
pany and the other banks or trust compa­
nies participating in such common trust 
fund or funds were one and the same corpo­
rate entity. Any person acting as a co-fidu­
ciary with any such bank or trust company 
is hereby authorized to consent to the in­
vestment in interest in a common trust fund 
or funds created hereunder.”

“391:3 Taxability. A common trust 
fund shall not constitute s taxable entity 
within the meaning of RSA 77. Each estate 
having a participating interest in a common 
trust fund shall include in its return its 
proportionate share of any taxable income 
of the classes described in RSA 77:4, re­
ceived by such common trust fund, whether

or not such income is distributed by the 
common trust fund.”

North Carolina. The North Carolina act 
is a substantial adoption of the major provi­
sions of the Uniform Act, but contains num­
erous variations, omissions and additional 
matter which cannot be clearly indicated by 

- statutory notes.
Ohio. The Ohio Act is a substantial 

adoption of the major provisions of the Uni­
form Act but it contains numerous varia­
tions, omissions and additional matter which 
cannot be clearly indicated by statutory 
notes.

Rhode Island. The Rhode Island act is a 
substantial adoption of the major provisions 
of the Uniform Act, but contains numerous 
variations, omissions, and additional matter 
which cannot be clearly indicated by statu­
tory notes.

South Dakota. Adds sections as follows:
"55-6-2.1. Establishment of common 

trust funds for funds held by affiliated 
bank or trust company—Chapter applica­
ble. A bank or trust company qualified to 
act as a fiduciary in this state may:

"(1) Establish and maintain common 
trust funds for the collective invest­
ment or funds held in any fiduciary 
capacity by it or by another bank or 
trust company which is owned or con­
trolled by a corporation which owns or 
controls such bank or trust company;

"(2) Invest funds which it holds in com­
mon trust funds established and main­
tained pursuant to subdivision (1).

“The provisions of §§ 55-6-1 to 55-6-6, 
inclusive, relating to common trust funds 
shall apply to the establishment and mainte­
nance of common trust funds under this 
section.

“This section shall apply to all fiduciary 
relationships.”

"55-6-3. Operation of common trust 
fund»—Compliance with law governing 
administration of trust estates. The bank 
or trust company operating such common 
trust funds shall comply with the provisions 
of chapter 21-22 in the administration of 
the trust estate.”

Texas. L.1983, chapters 576 and L.1983, 
c. 567, effective Jan. 1, 1984, repealed Ver­
non's Ann.Civ.St art 7425b-48, which con­
stituted the Uniform Common Trust Fund 
Act, and reenacted the same as V.T.C.A. 
Property Code §§ 113.171, 113.172.
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f Adds section as follows:
"8 113.172. AFFILIATED INSTITU­

TIONS. A bank or trust company that is a 
member of an affiliated group under Sec­
tion 1504, Internal Revenue Code of 1954 
(26 U.S.C. 1504), with a bank or trust com­
pany maintaining common trust funds may 
participate in one or more of the funds.”

Washington. The Washington Act is a 
substantial adoption of the major provisions 
of the Uniform Act, but contains numerous 
variations, omissions and additional matter 
which cannot be clearly indicated by statu­
tory notes.

Wisconsin. W.S.A. 223.055, constituting 
the entire Unifoim Common Trust Fund 
Act, contains additional provisions in sub­
sec. (3) thereof which reads as follows:

“(3) Investments. The bank or trust 
company operating such common trust fund 
may buy, sell, hold, invest and reinvest the 
funds and assets thereof in its discretion 
and shall not be limited or restricted by ch. 
881 or any amendment thereof, but the 
bank or trust company shall not invest the 
funds of any fiduciary account in any com­
mon trust fund unless every investment in 
such fund u one that would then be a 
permissible investment for such fiduciary 
account”



UNIFORM COMMON TRUST FUND ACT
1938 ACT 

An Act concerning common trust funds and to make uniform the law 
with reference thereto.

Section

1. Establishment of Common Trust Funds.
2. Court Accountings.
3. Uniformity of Interpretation.
4. Short Title.
5. Severability.
6. Repeal.
7. Time of Taking Effect.

Be  it e n a c te d ...............

§ 1. Establishment of Common Trust Funds
Any bank or trust company qualified to act as fiduciary in this state 

may establish common trust funds for the purpose of furnishing invest­
ments to itself as fiduciary, or to itself and others, as co-fiduciaries; and 
may, as such fiduciary or co-fiduciary, invest funds which it lawfully 
holds for investment in interests in such common tru st funds, if such 
investment is not prohibited by the instrument, judgment, decree, or 
order creating such fiduciary relationship, and if, in the case of co-fiduci­
aries, the bank or trust company procures the consent of its co-fiduci­
aries to such investment.

Action in Adopting Jurisdictions
Variations from Official Text; “Any bank or trust company may as such

Arizona. Section reads: orL c,°JfidJfucî ry inZ?3t funds whicthit lawfully holds for investment in interests
‘A. Any bank or trust company quail- ^ such common trust funds administered

fied to act as a fiduciary in this state may by itself or by any affiliated bank or trust
establish and administer common trust company, including any foreign affiliated
funds composed of property permitted by bank or trust company, if such investment
law for the investment of trust funds for jg not prohibited by the instrument, judg-
the purpose of furnishing investments to ment, decree, order or statute creating and
any one or more of the following: governing such fiduciary relationship, and

“1. Itself as fiduciary. ^  c*3® cofiduciaries, the bank or
»o tx i .. . . trust company procures the consent of its2. Itself and others, as cofiducianes. cofiducia/ e3 for such investment
“3. Any affiliated bank or trust comps- Each common ^  fund egtab_

ny, including any foreign affiliated bank or î hed under this section is as a separate
trust company, as fiduciary. and distinct entity from the fiduciary rela-

“4. Any affiliated bank or trust compa- tionships participating in the fund. A fidu-
ny, including any foreign affiliated bank or ciary in administering a participating fiduci-
trust company, and others, as cofiduciaries, ary relationship is not required to make any
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apportionment or allocation between the 
principal and income of the relationship dif­
ferent flTjrn that made for the common 
trust fund. A participating fiduciary rela­
tionship, or person having an interest in the 
relationship, is not deemed to have any own*" 
ership in particular prope*v of the common 
trust fund, but each participating fiduciary 
relationship has a proportionate undivided 
interest in the fund and its income and the 
ownership of all property of the common 
trust fund is in the trustee of the fund.

"C. This section applies to all fiduciary 
relationships, including those established 
prior to the effective date of this subsec­
tion, whether the relationships are revoca­
ble or irrevocable. This section and § 6- 
872 apply- to common trust funds estab­
lished under this section and the banks and 
trust companies operating these common 
trust funds.

"D. For purposes of this section, two or 
more bank or trust companies are affiliated 
if they are members of the same affiliated 
group, within the meaning of § 1504 of the 
United States Internal Revenue Code.

"E. Nothing in this article shall exempt 
a common trust fund or any fiduciary there­
of from the requirements of title 20, if such 
common trust fund or fiduciary is used for 
insurance purposes.”

Arkansas. Specifies state or national 
bank. -----

California. Section reads:
“For purposes of this section, two or 

more trust companies shall be deemed to be 
affiliated if they are members of the same 
affiliated group, within the meaning of Sec­
tion 1504 of the Internal Revenue Code.

"Any trust company may establish and 
administer common trust funds composed 
of property permitted by law for the invest­
ment of trust funds, for the purpose of 
furnishing investments to any one or more 
of the following: (1) itself, as fiduciary; (2) 
itself and others, as cofiduciaries; (3) any 
affiliated trust company (including, without 
limitation, any foreign affiliated trust com­
pany), as fiduciary; and (4) any affiliated 
trust company (including, without limita­
tion, any foreign affiliated trust company) 
and others, as cofiduciaries. Any trust 
company may as such fiduciary or cofiduci­
ary invest funds which it lawfully holds for 
investment in interests in such common 
trust funds administered by itself or by any 
affiliated trust company organized under

laws of this state, if such investment is not 
prohibited by the instrument, judgment, de­
cree, order, or statute creating or governing 
such fiduciary relationship, and if, in the 
case of cofiduciaries, the trust company, pro- * 
cures the consent of its cofiducî ies to 
such investment.

“Eaclrcolnmon trust fund êstablished 
hereundfip-ahalLba-treated as an entity sejjj—■ 
arate’alnKfflSTinct from the fiduciaryjf̂ la- 
tionships participating therein. No fiduci­
ary in administering a participating_£iduci-- 
ary relationship shall be required to make 
any apportionment or allocation between 
the principal and income of such relation­
ship different from that made for such com­
mon trust fund. No such participating fidu­
ciary relationship, nor any person having an 
interest in such relationship, shall have or 
be deemed to have any ownership in any 
particular property of such common trust 
fund, but each such participating fiduciary 
relationship shall have a proportionate undi­
vided interest in such fund and its income; 
and the ownership of all property of such 
common trust fund shall be in the trustee 
of such fund.

“This section shall apply to fiduciary rela­
tionships now in existence or hereafter es­
tablished, whether the same be revocable or 
irrevocable. The superintendent, at his di­
rection, may make an examination of any 
common trust fund established hereunder 
at such times and to such extent as he may 
deem advisable. The provisions of the Cor­
porate Securities Law shall not apply to the 
creation, administration, or termination of 
common trust funds, nor to participation 
therein.”

District of Columbia. Inserts "subject 
to such rules and regulations as may be 
promulgated from time to time by the 
Board of Governors of the Federal Reserve 
System under the provisions of § 92a of 
Title 12, United States Code, as amended, 
pertaining to the collective investment of 
trust funds by national banks” preceding 
"establish”, and inserts “written” preceding 
"consent".

Florida. Section reads:
"(1) Any trust company or trust depart­

ment may establish one or more common 
trust funds for the exclusive purpose of 
furnishing investments to itself as fiduci­
ary, including estates, guardianships, man­
aging agencies, and all other fiduciary rela­
tionships, now in existence or hereafter ere 
ated, requiring or authorizing investment of
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funds held as fiduciary including managing 
agencies, or to itself and others, as cofiduci­
aries. It may, as such fiduciary or cofiduci­
ary, invest funds which it lawfully holds for 
investment in interests in such common 
trust funds if such investment is not prohib­
ited by the instrument, judgment, decree, or 
order creating such fiduciary r^tionship 
and if, in the case of cofiduciaries, the trust 
company or trust department.procures the 
consent of its cofiduciary or cofiduciaries to 
such* investment, which consent such cofidu­
ciary is hereby authorized to grant The 
full management of the fund shall at all 
times be in full charge of such trust compa­
ny or trust department, and no cofiduciary 
shall have any right to interfere in the 
management of such common trust funds.

"(2) For the purposes of this section, the 
term 'trust company or trust department’ 
shall include two or more trust companies 
or trust departments which are members of 
the same affiliated group as defined in s. 
1504 of the Internal Revenue Code of 1954, 
as amended, with respect to any fund estab­
lished pursuant to this section of which any 
of such trust companies or trust depart­
ments is trustee or of which two or more of 
such trust companies or trust departments 
are cotrustees. The fiduciary relationship 
that exists between an individual trust com­
pany or trust department and its customer 
shall not be altered due to the fact of the 
enactment of this subsection."

Hawaii. Section reads: "Any trust com­
pany may establish one or more common 
trust funds for the collective investment 
and reinvestment of moneys contributed 
thereto by it as fiduciary, and by it and 
others as cofiduciaries; and the trust com­
pany and its cofiduciaries may invest funds 
held as trustee, guardian, or in any other 
fiduciary capacity in which it or they shall 
be authorized to invest funds, in any com­
mon trust fund, if the investment is not 
expressly forbidden by the instrument, de­
cree, or order creating the fiduciary rela­
tionship."

Idaho. Specifies state or national bank.
Iowa. Section now reads: "Any bank or 

trust company qualified to act as fiduciary 
in this state may establish common trust 
funds, or may utilize one or more common 
trust funds previously established by it, for 
the purpose of furnishing investments to 
itself as fiduciary, or to itself and others, as 
cofiduciaries, or to another bank or trust 
company as fiduciary or cofiduciary; and

may, as a fiduciary or cofiduciary, invest 
funds which it lawfully hold3 for invest­
ment in interests in common trust funds 
maintained by it or by another bank or trust 
company at least eighty percent of the vot­
ing stock of which is owned or controlled by 
a bank holding jjompany which owns or 
controls at least eighty percent of the com­
mon stock of the bank or trust company 
investing such funds, if auch investment is 
not prohibited by the instrument, judgment, 
decree, or order creating such fiduciary re­
lationship, and if, in the case of cofiduciar­
ies, the bank or trust company procures the 
consent of ‘its cofiduciaries to such invest­
ment If the instrument creating the fiduci­
ary relationship gives to the bank or trust 
company the exclusive right to select invest­
ments, the consent of the cofiduciary shall 
not be required.”

Kansas. Inserts “state or national” pre­
ceding “bank or trust company" where first 
appearing, and adds “The state banking 
board is hereby authorized to adopt rules 
and regulations for a plan of operation for 
the management of said funds for state 
banks and trust companies" at end of sec­
tion.

Maine. Section reads: “Any bank or 
trust company qualified to act an fiduciary 
in this State may establish and operate com­
mon trust funds for the purpose of furnish­
ing investments to itself as fiduciary or to 
itself and others, as cofiduciaries; and for 
the purpose of furnishing investments to 
affiliated banks, within the meaning of sec­
tion 1504 of the Internal Revenue Code.x 
acting for themselves or for themselves and 
others as cofiduciaries; and may, as such /  
fiduciary or cofiduciary or acting for affili­
ated banks alone or with their cofiduciaries; 
invest funds which are lawfully held for 
investment in interests in such common 
trust funds, if such investment is not pro­
hibited by the instrument, judgment, decree 
or order creating such fiduciary relation­
ship, and if, in the case of cofiduciaries, the , 
bank or trust company or affiliate procures v 
the consent of its cofiduciaries to such in­
vestment Any person acting as a cofiduci­
ary with any such bank or trust company or 
affiliate is authorized to consent to the in­
vestment in such interests.”

Massachusetts. Section reads: “Any indi­
vidual, corporation or association qualified 
to act as fiduciary in this state may estab­
lish common trust funds for the purpose of 
furnishing investments to itself as fiduciary 
or to itself and others, as co-fiduciaries;
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d may, as such fiduciary or co-fiduciary, 
rest funds which it lawfully holds for 
vestment in interests in such common 
ist funds, if such investment is not pro- 
sited by the instrument, judgment, decree 
order creating such fiduciary relation- 

iip. Each such common trust fund shall 
* administered in accordance with a writ- 
n declaration of trust which shall have 
jen filed in the registry of probate in the 
junty in which such individual, corporation 
r association resides or has his or its prin- 
ipal place of business, and such written 
eclaration may provide that premiums paid 
n the purchase of interest bearing 3ecuri- 
ies need riot be amortized.''
Adds a separate section relating to con- 

ient of co-fiduciaries which reads:
"8 2. Fiduciary consent
"If the individual, corporation or associa­

tion maintaining a common trust fund holds 
property as a fiduciary together with a co­
fiduciary or co-fiduciaries, investment of 
such property in participations in a common 
trust fund may be made only with the writ­
ten consent of such co-fiduciary or co-fiduci­
aries and shall be withdrawn upon the writ­
ten request of any such co-fiduciary."

Missouri. Section reads: “Any state or 
national bank or trust company qualified to 
act as fiduciary in this state may establish 
common trust funds for the purpose of fur­
nishing investments to itself as fiduciary, or 
to itself and others as cofiduciaries, or to 
other banks and trust companies acting as 
fiduciaries or cofiduciaries. Funds may be 
invested in such common trust fund only if 
the investment is not prohibited by the in­
strument, judgment, decree, or order creat­
ing the fiduciary relationships, and if, in the 
case of cofiduciaries, the banks or trust 
companies procure the consent of their cofi­
duciaries to the investment"

Montana. Section roads:
“(1) Any bank or trust company qualified 

to act as fiduciary in this state may estab­
lish and administer common trust funds 
composed of property permitted by law for 
the investment of trust funds for the pur­
pose of furnishing investments to:

"(a) itself as fiduciary;
"(b) itself and others as cofiduciaries;
"(c) any affiliated bank or trust company, 

including any foreign affiliated bank or 
trust company, as fiduciary;

“(d) any affiliated bank or trust compa- 1 
ny, including any foreign affiliated bank or J 
trust company, and others as cofiduciaries; ' 
or

“(e) any combination of the entities listed 
in subsections (l)(a) through (l)(d).

"(2) Âiy bank or trust company may, as 
that fiduciary or cofiduciary, invest funds 
which it lawfully holds for investment in 
interests in the common trust funds admin­
istered by itself or by any affiliated bank or 'J 
trust company if the investment is not pro­
hibited by the instrument, judgment, de­
cree, order, or statute creating and govern­
ing such fiduciary relationship and if, in the 
case of cofiduciaries, the bank or trust com­
pany procures the consent of its cofiduciar­
ies to the investment"

New Hampshire. Adds a sentence at end 
of section which reads: “Any person acting 
as a co-fiduciary with any such bank or 
trust company is hereby authorized to con­
sent to the investment in such interests.”

New Mexico. Section reads:
"Any bank or trust company qualified to 

act as fiduciary in this state may establish 
common trust funds for the purpose of fur­
nishing investments to itself and its affiliat­
ed bank or trust company as fiduciary or to 
itself and its affiliated bank or tru3t compa­
ny and others as co-fiduciaries and may, as 
fiduciary or co-fiduciary, invest funds which 
it lawfully holds for investment in interests 
in the common trust funds, if such invest­
ment is not prohibited by the instrument, 
judgment, decree or order creating the fidu­
ciary relationship and if, in the case of 
co-fiduciaries, the bank or trust company 
procures the consent of its co-fiduciaries to 
the investment

"As used in this section, ‘affiliated’ 
means two or more banks or trust compa­
nies in which eighty percent or more of the 
voting shares of each bank or trust compa­
ny, excluding shares owned by the United 
States or by any company wholly owned by 
the United States, are directly or indirectly 
owned or controlled by a holding company.”

Oklahoma. The substance of sections 1 
and 2 of the Official Text is contained in the 
following section of the Oklahoma act:

“§ 162. Common trust funds
“Any state or national bank or trust com­

pany acting in a fiduciary capacity, may 
create and maintain a common trust fund 
with the approval of the State Bank Corn-

411



§1 COMMON TRUST FUND ACT

missioner or State Banking Board for the 
purpose oi furnishing investments to itself 
as fiduciary and to other fiduciaries, and 
may as such fiduciary invest funds which it 
lawfully holds for investment in interests in 
such common trust fund if such investment 
is not prohibited by the instrument, judg­
ment, decree or order creating suclj fiduci­
ary relationship, and if in case of to-fiduci- 
aries the bank or trust company procures 
the consent of its co-fiduciaries to such in­
vestment; provided that no such common 
trust fund shall be created until the plan 
thereof shall be submitted to the Bank Com­
missioner and the same be approved. If the 
State Bank Commissioner disapproves said 
plan, any interested party may appeal to the 
State Banking Board, and its decision in the 
matter shall be final. Any such plan may 
be amended from time to time by the com­
pany, bank or trust company upon obtain­
ing the approval of the State Bank Commis­
sioner.

"A bank or trust company maintaining a 
common trust fund may at any time file in 
the District Court of the County in which it 
maintains its principal office an account of 
the administration of such trust fund, pro­
vided that every such company must file in 
said District Court an account of the admin­
istration of the trust fund within three (3) 
•years from the date of the establishment of 
such .fund, and thereafter an account shall 
be filed at intervals of not less than three
(3) years from the date of the last preceding 
accounting. Upon the filing of such ac­
count, the court shall fix a day for hearing 
not less than forty-five (45) days from said 
filing date, and appoint a guardian ad litem 
to represent the interests of all infant, in­
competent, unborn, unascertained and ab­
sent beneficiaries. At the same time the 
court shall order the bank or trust company 
to give notice of such hearing to all benefi­
ciaries of the trusts participating in the 
common trust fund, whose names are 
known to the bank or trust company from 
the records kept by it in the regular course 
of business in the administration of said 
trusts, in the following manner (1) by per­
sonal service or by sending such notice by 
registered mail to such beneficiaries or 
their guardians or attorneys of record di­
rected to them at the addresses shown by 
the records above mentioned, in either case 
at least fourteen (14) .days prior to the date 
of the hearing; and (2) by one publication of 
such notice in a newspaper published there­
in, in some newspaper having a general 
circulation in said county, such publication

to be at least twenty (20) days prior to the 
date of the hearing; and (3) by such further 
notice, if any, as the court may order. Such 
notice shall require all parties to show 
cause on the date fixed by the court why 
such account should not be judicially settled 
and the order made by the court at the 
conclusion of the hearing shall, subject to 
the right of appeal to the Supreme Court, 
be a final judgment and binding on the bank 
or trust company and on every person inter­
ested in said common trust fund.

"No expression of intent by the creator of 
a trust shall excuse the trustee of a com­
mon trust fund from the duty to account as 
herein provided.

"The provisions of this Act shall apply to 
fiduciary relationships in existence at the 
time this Act takes effect or thereafter 
established.”

Oregon. The substance of sections 1 and 
2 of the Official Text is contained in the 
following section of the Oregon act:

"709.170 Establishment of and invest­
ment in common trust funds; accounting.

"(1) 'Common trust fund’ as used in this 
section means any fund maintained by a 
trust company exclusively for the collective 
investment and reinvestment of moneys 
contributed thereto by the trust company or 
an affiliated trust company as a fiduciary. 
For the purposes of this section, two or 
more trust companies are affiliated if they 
are members of the same affiliated group, 
within the meaning of section 1504 of the 
Internal Revenue Code.

"(2) A trust company may establish com­
mon trust funds for the purpose of furnish­
ing investments to itself as fiduciary, to an 
affiliated trust company as fiduciary, or to 
itself or an affiliated trust company and 
others as cofiduciaries. A trust company 
may, as a fiduciary or cofiduciary, invest 
funds which it lawfully holds for invest­
ment, in interests in the common trust fund 
or a common trust fund of an affiliated 
trust company, if the investment is not pro­
hibited by the instrument, judgment, decree 
or order creating the fiduciary relationship, 
and if, in the case of cofiduciaries, the trust 
company procures the consent of its cofidu­
ciary or cofiduciaries to the investment

"(3) The division may, pursuant to ORS 
183.310, 183.315, 183.330, 183.335 and 183.- 
341 to 183.410, promulgate rules necessary 
to control the establishment and operation 
of common trust funds and to protect the
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investors. A  trust company except national 
banks which are qualified to act as fiduciar­
ies pursuant to the laws of the United 
States shall, in the operation of the common 
trust fund, comply with the rules.

"(4) Unless ordered by a court a trust 
company operating common trust funds is 
not required to render a court accounting 
with respect to the funds, but it may, upon 
application to the circuit court of the county 

in wuich it has its principal office, obtain a 
settlement of its common trust fund ac­

counts on conditions specified by the court. 
W hen application for the settlement is 

presented to a circuit court for approval, 
the circuit court sha)< assign a time and 
place for hearing and order notice thereof 
by:

"(a ) Publication once a week for three 
successive publications, the first publication 

to be not less than 20 days prior to the date 
of hearing, of a notice in . newspaper hav­
ing a general circulation in the county in 

which the trust company operating the com­
mon trust fund has its principal office;

"(b ) Mailing, not less than 14 days prior 

to the date of the hearing, a copy of the 
notice to all beneficiaries of the trusts parti­

cipating in the common trust fund whose 

names are known to the trust company 

from the records kept by it in the regular 
course of business in the administration of 
the trust, directed to them at the addresses 
shown by the records; and

"(c) Such further notice, if any, as the 
court may order." ___

Tennessee. Substitutes " , or to another 

bank or trust company, which may,”  for " ; 

and may” .

Texas. Section reads:

"(a ) A  bank or trust company qualified to 
act as a  fiduciary in this state may establish 

common trust funds to provide investments 
to itself as a fiduciary, including as a  custo­
dian under the Texas Uniform Gifts to M i­

nors A ct (Chapter 141) or a uniform gifts to 
minors act of another state or to itself and 
others as cofiduciaries.

"(b ) The fiduciary or cofidudary may 
place investment funds in interests in com­

mon trust funds if:

"(1 ) the investment is not prohibited by 
the instrument or order creating the fiduci­
ary relationship; and

"(2 ) if there are cofiduciaries, the cofidu­
ciaries consent to the investment

“ (c) A  common trust fund includes a 
fund:

“(1) qualified for exemption from federal 
income taxation as a common trust fund 
and maintained exclusively for eligible fidu­
ciary accounts; and

" (2 ).consisting solely of assets of retire­
m ent pension, profit sharing, stock bonus, 
or other employees' trusts that are exempt 

from federal income taxation.”

Utah. The Utah provision corresponding 

to section 1 of the Uniform A ct [U .C .A . 
1953, 7-5-13(1)] reads as follows: "A n y  
trust company chartered by this state or by 

a federal agency, qualified to engage in the 
trust business in this state, may establish 

common trust funds. Funds held by a trust 
company may be invested collectively in a 
common trust fund in accordance with the 

rules prescribed by the appropriate govern­
mental regulatory agency or agencies, if 

such investment is not specifically prohibit­
ed under the instrument, judgment, decree 
or order creating the regulatory relation­

ship."

W est Virginia. Section reads:

“(a) Any bank or trust company qualified 
to act as fiduciary in this State may estab­

lish common trust funds for the purpose of 

furnishing, or making available, invest­
ments to itself as fiduciary, or to itself and 
others, as cofiduciaries, and may, as such 

fiduciary or cofidudary, invest funds which 

it lawfully holds for investment in interests 
in such common trust funds, if such invest­
ment is not prohibited by the instrument, 
judgment, decree or order creating its fidu­
ciary status or relationship, and if, in the 
case of cofiduciaries, the bank or trust com­

pany procures the consent of its cofiduciar­
ies to such investment: Provided, that un­
less such fiduciary acquiring or holding any 

interest in any common trust fund is specifi­
cally permitted by the instrument, judg­

ment, decree or order creating the fiduciary 
status or relationship to invest in securities 
other than those described in section two 

[S 44-6-2] of this article, or any amend­

ments or reenactments thereof, such com­
mon trust funds shall be invested only in 
those securities described in said section 

two and subject to the limitations and condi­

tions of said section, and any amendments 
or reenactments thereof, except that a com­
mon trust fund or funds may be established 

for the purchase of securities o f the type 
described in said section two without regard 

to the percentage limitation specified in sub­
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paragraph (1), subdivision (h) of said section 
two [5 44—€—2(hXl) ], in which event the 
funds invested by a fiduciary in interests in . 
such last mentioned common trust fund or 
funds shall not exceed the percentage limi­
tation specified in said subparagraph (1) of 
subdivision (h) unless a larger investment is 
permitted by the instrument, judgment, de­
cree or order creating the fiduciary status 
or relationship.

"(b ) Any bank or trust company qualified 
to act as a fiduciary in this State may 
establish and maintain common trust funds 
for the collective investment of funds held 
in any fiduciary capacity by it or by any

bank or trust company qualified to act as 
fiduciary in this State which is owned or 

controlled by a bank holding company 

which owns or controls such establishing 

bank or trust company. Any such common­

ly owneu -t controlled b 'n k  or trust compa­

ny may, as fiduciary or cofiduciary with 

others, invest funds which it holds in com­

mon trust funds so established and main­

tained. The restrictions contained in sub­

section (a) of this section shall apply to the 

establishment, maintenance and investment 

o f common trust funds under this subsec­

tion.”

Law  Review  Com m entaries

Commingled investment by corporate fi­
duciaries in Pennsylvania. 87 U .Pa .L .Rcv . 
577 (March 1939).

Common trust fund legislation. Robert 
W . Bogue. 5 Law  and Contem.Prob. 430 
(Summer 1938).

Common trust fund statutes; a legaliza­
tion of commingling. 37 Colum .LRev. 1384 
(Dec.1937).

Common trust funds. Ernest L . Averill. 

13 Conn.Bar J. 14 (1939).

Common trust funds. James J . Saxon 

and Dean E . Miller. 53 G eo .L J. 994 (Sum­

m er 1965).

L ib ra ry  References

Banks and Banking 1 

Trusts **217.3(3).

=>86, 315(1). C J .S .  Banks and Banking §§ 157 et seq., 
1054 et seq.

C J .S .  Trusts 5 326.

Notes of Decisions
Am ount o f investment 4 

Assignm ent or transfer of fund 

Ownership of assets 6 
Parties  eligible to invest 2 

Perm issible investments 3 

P la n  o f common trust fund 5 
Purpose 1

1. Purpose

This act has for its purpose the establish­
ment of a new class of investments, inter­

ests in common trust fund, in which bank 
qualified to act as fiduciary, acting prudent­

ly, may properly invest funds of particular 
underlying tru s t  Mechanieks N a t  Ban k  of 

Concord v. D ’Amours, 1957, 129 A.2d 859, 
100 N .H . 461, 64 A X JL 2 d  260.

2. Parties eligible to invest

Only a hank acting as fiduciary or cofidu­
ciary is eligible to invest trust funds in 
common trust fund maintained by bank.

Leith  v. Mercantile Trust Co. N a t  A ss’n, 
Mo_A.pp.1967, 423 S.W.2d 75.

3. Perm issible investments

Notwithstanding provisions of R S A  
564:18, detailing investment for trustees 
generally and limiting them to four general 
categories, all or any part of testamentary 
charitable trust fund could be invested in a 
common trust fund by virtue of R S A  391:1 
e t seq., where there was nothing in will 

explicitly or impliedly prohibiting invest­
ment in common trust funds. Mechanieks 

National Bank of Concord v. D 'Amours, 
1957, 129 A .2d 859, 100 N .H . 461, 64 A J *  
R.2d 260.

Investments of assets of testamentary 

charitable trust in common trust fund in 
accordance with trustee's plan did not, un­
der the circumstances preclude continued 
investments of testamentary charitable 
trust assets in such fund. Mechanieks N a ­
tional Ban k  of Concord v. D'Amours, 1957,

414



C O M M O N  T R U S T  F U N D  A C T § 2

129 A.2d 858 100 N .H . 461, 64 A .L R .2 d  
260.

4. Am ount o f Investment

R S A  564:18, providing that 50 per cent of 
a trust estate may be invested in stocks, 

bonds and other securities in which a pru­
dent man would invest if other 50 per cent 
is invested as provided therein does not 
limit to 50 per cent the assets of a trust 

which may be invested in a common trust 
fund. Mechanieks National Bank of Con­

cord v. D ’Amours, 1957, 129 A.2d 859, 100 
N .H . 461, 64 A .L R .2 d  260.

5. P la n  of common trust fund

Common trust fund plan, under which

trusts were to be administered in conformi­
ty with laws of state and nation and federal 
reserve regulations, trust investment com­
mittee was to review investments, trustee 
was to act in good faith and to be governed 
by rule of prudence, and was to refrain 

from investing assets of testamentary trust 
contrary to provisions of will and invest­

ment in securities of any one corporation 
was not to exceed ten per cent of total 

value o f common fund, was in accordance 
with R S A  391:1 et seq., and federal reserve 

regulations. Mechanieks Nat. Bank of Con­
cord v. D 'Am ours, 1957, 129 A.2d 859, 100 
N .H . 461, 64 A .L R .2 d  260.

Any trust which does not expressly or 
impliedly prohibit investment in common 
trust funds may be invested by a bank 
qualified to act as fiduciary in its common 

trust fund when that fund is operated un­
der a  plan subject to 26 U.S.C-A. (I.R .C .

1954) § 584 and R S A  391:1 et seq., govern­
ing common trust funds and investments 
made by trustees. Mechanieks N a t  Bank 
of Concord v. D ’Amours, 1957, 129 A.2d 
859, 100 N .H . 461, 64 A .L R .2 d  260.

6. Ownership of assets

Party  who was oole distributee or appoin­
tee of trust estate could not claim virtual 
ownership over trust assets which consisted 

of units in trustee bank's common trust 
fund on or prior to date of withdrawal of 

units from common trust fund where she 
could not own units of common trust fund 
and bank was unaware of provisions of life 

beneficiary's will. Leith v. Mercantile 
Trust Co. N a t  Ass’n., Mo.App.1967, 423
S.W .2d 75.

7. Assignm ent of transfer o f fund

Units of bank's common trust fund could 
not be assigned or transferred to party who 
claimed to be sole distributee or appointee 

of trust estate holding such units. Leith v. 
Mercantile Trust Co. N a t  A ss ’n., Mo.App. 
1967, 423 S.W .2d 75.

W here assets of trust consisted of units 
of trustee bank's common trust fund which 

had many types of investments and numer­
ous units, trustee did not abuse its discre­

tion in failing to make distribution in kind 

to plaintiff who claimed to be sole distribu­
tee or appointee of trust eat^ta notwith­
standing provision of rcuimon trust fund 
which allowed distribution in land. Leith v. 

Mercantile Trust Co. N a t  Ass'n., Mo.App. 
1S67, 423 S.W .2d 75.

§ 2. Court Accountings
Unless ordered by a court of competent jurisdiction the bank or trust 

company operating such common trust funds is not required to render a 
court accounting with regard to such funds; but it may, by application to 
the [ ] court, secure approval o f such an accounting on such
conditions as the court may establish.

When an accounting of a common trust fund is presented to a court 
for approval, the court shall assign a time and place for hearing and 
order notice thereof by: (1) publication once a week for [three] weeks, 
the first publication to be not less than [twenty] days prior to the date of 
hearing, of a notice in a newspaper having a circulation in the [county] in 
which the bank or trust company or branch thereof operating the 
common trust fund is located, and (2) mailing not less than [fourteen] 
days prior to the date of the hearing a copy of the notice to all
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beneficiaries of the trusts participating in the common trust fund whose 
names are known to the bank or trust company from the records kept by 
it in the regular course of business in the administration o f said trusts, 
directed to them at the addresses shown by such records, and (3) such 
further notice if any as the court may order.

As Amended Sept. 1952.

Amendments
The amendment of 1952 added the second 

paragraph.

In approximately twenty states there are 

common trust fund provisions containing 

the substance of the Uniform Act but in a

different form. This amendment is recom­
mended to the corresponding sections of 
those Acts, and in the states where there is 
no provision for court accountings, it is 
recommended that the whole of this section, 
aa amended, be used.

Action in Adopting Jurisd ictions

Variations from Official Text:
Alaska. In second paragraph, substi­

tutes "judicial district" for "[county]” in 

clause (1), and "participating trusts" for 
"said trusts" in clause (2).

Arizona. In the second paragraph, 
clause (1), substitutes "home office of the 

bank or trust company" for "bank or trust 

company or branch th ereo f.

A rkansas. Section reads: "Unless or­
dered by a court of competent jurisdiction 
the bank or trust company operating such 

common trust funds is not required to ren­
der a court accounting with regard to such 

funds; but it may, by application to the 
Chancery court of the county in which it 

has its place of business, secure approval of 
such an accounting on such conditions as 
the court may establish.”

C aliforn ia. Omits this section.

D istrict o f  Colum bia. Omits second 
paragraph. _

H aw aii. Section reads:

“ A  trust company maintaining any com­

mon trust fund shall be required to render 
only such accounts with respect thereto as 

may be required for the participating ac­
counts.”

Idaho. Omits this section.

Iowa. Second paragraph reads: "W hen 
an accounting of a common trust fund is 

presented to a  court for approval, the court 
shall assign a  time and place for hearing, 
and order notice thereof by: (1) publication 

once etch week for three consecutive weeks

in a newspaper of general circulation, pub­

lished in the county in which the bank or 
trust company operating the common trust 
fund i3 located, the first publication to be 
not less than twenty days prior to the date 
of hearing, and (2) sending by ordinary mail 

not less than fourteen days prior to the date 
of hearing, a copy of the notice prescribed 

to all beneficiaries of the trust participating 
in the common trust fund whose names are 

known to the bank or trust company from 

the records kept by it in the regular course 
of business in the administration of said 
trusts, directed to them a t the addresses 

shown by such records, and (3) such further 
notice, if any, as the court m ay order.

Kansas. Section reads: “ Unless ordered 

by a  court of competent jurisdiction the 
bank or trust company operating such com­

mon trust funds is not required to render a 
court accounting with regard to such 
funds.”

M aine. Section reads: "Unless ordered 
by decree o f s»oerior Court, the bank 

or trust company operating such common 
trust funds is not required to rendf a court 
accounting -with regard to such funds; but 

it, as accountant, may by petition to the 

Superior Court or the probate court, in the 
county where the accountant haa its princi­
pal place o f business, secure approval of 

such accounting on such conditions as the 

court may establiah. W henever a petition 
for the allowance of such an account is 
presented, the couit having jurisdiction 
thereof shall assign a time and place for 
hearing and shall cause public notice there­
of to be given, meaning th e r  >y notice pub-
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lished 3 weeks successively in a newspaper 
published in the county whose court has 

jurisdiction. In addition thereto said court 
shall, except to such extent a3 the several 
instruments creating the trusts participat­
ing in such common trust fund provide oth­
erwise, order personal notice upon all 
known beneficiaries of the participating 

trust estates who have a place of residence 

known to the accountant. Personal notice 

to known beneficiaries having a place of 
residence known to the accountant shall 
denote service by a written notice deposited 
in the mails addressed to each such known 
beneficiary at such known place of resi­
dence at least 14 days before the time of 
hearing, or by a written notice either in 

hand or left at such known place of resi­
dence 14 days at least before the time of 

hearing. The method of service and the 

form of such notice shall be as the court 
shall order. 'Place of residence known to 
the accountant1 as used in this section shall 
include only places of residence actually 
known to the accountant, and shall not in­

clude residences which could be discovered 

upon investigation but which do not in the 

due course of business come to the actual 
knowledge of the accountant The allow­
ance of such an account shall be conclusive 

as to all matters shown therein upon all 
persons then or thereafter interested in the 
funds invested in said common trust 
funds.”

Massachusetts. Section reads: "A n  ac­
count of the administration of each common 
trust fund shall be filed annually in the 

registry of probate in which the declaration, 
of trust has been filed and application for 

its allowance shall be made in accordance 
with (M .G .L .A . c. 206 § 24]. The allowance 

of such an account shall be conclusive as to 

all matters shown therein upon all persons 
then or thereafter interested in the funds 
invested in said common trust fund."

Mississippi. Omits second paragraph.

Missouri. Omits this section.
Nebraska. Omits this section.
Nevada. Omits second paragraph.
New Hampshire. Specifies that applica­

tion ba presented to the probate court in the 
county in which the bank or trust company 
operating the trust fund is located if court 
approval of accounting is desired.

Oklahoma. The substance of sections 1 
and ?, of the Official Text is contained in 60 
O ldSLA nn . S 162 in the Oklahoma Act.

See text of said section in variation note in 

section 1, supra.

Oregon. The substance of sections 1 and 
2 of the Official Text are contained in O RS  

§ 709.170 of the Oregon a c t  See text of 
said section in variation note in Section 1, 
supra.

Sou th  Dakota. Omits this section, but 

adds a section 55-6-3 which refers to the 

general provisions regarding administration 
of trust estates. For text of said section, 

see general statutory note, supra.

Texas. Omits this section.

U ttlu  The Utah provision corresponding 
to section 2 of the Uniform A ct [U .C .A . 
19511, 7-5-13(2) ] reads as follows: "Unless 

ordered to do so by a court of competent 

jurisdiction a trust company operating com­
mon trust funds is not required to render a 
court accounting with regard to those 

funds; but it may, by application to the 
district court, secure approval of such an 
accounting on such conditions as the court 

may establish.”

W est Virginia. Section reads: "Unless 

ordered by a court of competent jurisdic­

tion, the bank or trust company operating 
such common trust fund, as provided for in 
section six [5 44-6-6] of this article, shall 

not be required to render an accounting 
with regard to such fund, before any com­
missioner of accounts, but it may, by appli­
cation to the circuit court of the county in 
which is located the principal place of busi­
ness of said bank or trust company, secure 

the approval of an accounting in such condi­
tion as the court may fix: Provided, how­
ever, that nothing herein shall be interpret­
ed as relieving any fiduciary acquiring, 
holding or disposing of an interest in any 
common trust fund from malting an ac­
counting as required by law with respect of 

such interest."

W isconsin. Section reads: "Unless or­

dered by a court of competent jurisdiction 
the bank or trust company operating such 
common trust funds is not required to ren­

der a court accounting with regard to such 
funds; but it may, by application to the 
circuit court of the county in which it has 
its principal office, secure approval of such 
an accounting on such conditions as the 
court may establish. When an accounting 
of a common trust fund is presented to a 
court for approval, the court shall assign a 
time and place for hearing and order notice 
thereof by:
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"(a ) Publication of a claaa 3 notice, under names are known to the bank or trust com-
ch. 986, in tho county in which the bank or pany from the records kept by it in the

trust company or branch thereof operating regular course of business in the adminia-
the common trust fund is located; and tration of said trusts, directed to them at

“ (b) Mailing not less than 14 days prior **“  addrcss“  8hown by such record8:
to the date of the hearing a copy of the Such further notice if any as the
notice to all beneficiaries of the trusts parti- court may order.”

cipating in the common trust fund whose W yom ing. Omits second paragraph.

Library References
Trusts *-289, 291, 326.

C J .S .  Trusts §§ 377 to 379, 413.

§  3 . Uniformity o f  Interpretation

This Act shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states which enact it.

Library References
Banks and Banking *»311. C J .S .  Banks and Banking § 1045.
Statutes «»226. C J .S .  Statutes 5 371 et seq.
Trusts *-217.3(3). C J .S .  Trusts 5 326.

§  4 . Short Title

This Act may be cited as the Uniform Common Trust Fund Act.

Library References
Statutes *»64(2).
C J .S . Statutes 5 96 et seq.

§  5 . Severability

If any provision of this Act or the application thereof to any person or 
circumstances is held invalid, such invalidity shall not affect the other 
provisions or applications o f the Act which can be given effect without 
the invalid provision or application, and to this end the provisions o f this 
Act are declared to be severable.

Library References
Statutes *-64(2).
C J A .  Statutes § 96 et seq.

§ 6. Repeal
All acts or parts of acts which are inconsistent with the provisions o f 

this Act are hereby repealed.
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Library References
Banks and Banking '*=•311. C J .S .  Banks and Banking § 1045.
Statutes s=»157. C J .S .  Statutes § 286.

Trusts <*=217.3(3). C J .S .  Trusts § 326.

§ 7. Time of Taking Effect
This Act shall take effect ( ) and shall apply to fiduciary relation­

ships then in existence or thereafter established.

Library Reference*
Statutes <*=250.

C J .S .  Statutes § 400.

*
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R e : K e y  T r u s t  Com pany o f  A l a s k a  P a r t i c i p a t i o n  
I n  A f f i l i a t e s '  Common T r u s t  F u n d s

D e a r  M r .  K i r k p a t r i c k :

T h i s  i s  t o  r e q u e s t  t h a t  t h e  a u t h o r i t y  g r a n t e d  b y  A l a s k a  
B a n k i n g  C o d e 's  " W i l d  C a r d "  s t a t u t e ,  A l a s k a  S t a t u t e  0 6 . 0 1 . 0 2 0 ,  b e  
i n v o k e d  a n d  r e g u l a t i o n s  i s s u e d  b y  t h e  D e p a r t m e n t  c o n f i r m i n g  t h e  
a u t h o r i t y  o f  A l a s k a  c h a r t e r e d  b a n k s  a n d  t r u s t  c o m p a n ie s  t o  i n v e s t  
t h e i r  f i d u c i a r y  f u n d s  i n  t h e  common t r u s t  f u n d s  e s t a b l i s h e d  b y  
a f f i l i a t e s  b o t h  w i t h i n  a n d  o u t s i d e  o f  A l a s k a .  T h e  p u r p o s e  o f  
t h i s  r e q u e s t  i s  t o  e q u a l i z e ,  p r o m o t e  a n d  m a i n t a i n  t h e  c o m p e t i t i v e  
e q u a l i t y  o f  s t a t e - c h a r t e r e d  b a n k s  a n d  t r u s t  c o m p a n ie s  w i t h  o t h e r  
f i n a n c i a l  i n s t i t u t i o n s  c o n d u c t i n g  b u s i n e s s  i n  A l a s k a .

A s y o u  k n o w , Key T r u s t  Com pany o f  A l a s k a  ( " K e y  T r u s t  
A l a s k a " ) , i s  a n  A l a s k a  t r u s t  c o m p a n y  c h a r t e r e d  u n d e r  A l a s k a  
S t a t u t e s  0 6 . 2 5 .  I t  i s  a n  " a f f i l i a t e "  o f  K e y  T r u s t  Com pany o f  t h e  
N o r t h w e s t  ( " K e y  T r u s t  N o r t h w e s t " ) ,  a t r u s t  c o m p an y c h a r t e r e d  
u n d e r  t h e  la w s  o f  t h e  S t a t e  o f  W a s h i n g t o n .  T h e s e  t r u s t  c o m p a n ie s  
a r e  d i r e c t  o r  i n d i r e c t  s u b s i d i a r i e s  o f  K e y C o r p ,  a r e g i s t e r e d  b a n k  
h o l d i n g  c o m p an y a n d  u l t i m a t e  p a r e n t  o f  K e y  B a n k  o f  A l a s k a .  T h e  
l a t t e r ,  o f  c o u r s e ,  i s  t h e  i m m e d i a t e  p a r e n t  o f  K e y  T r u s t  A l a s k a .

K e y  T r u s t  N o r t h w e s t  h a s  e s t a b l i s h e d  a n d  m a n a g e s  common t r u s t  
f u n d s  f o r  t h e  p u r p o s e  o f  f u r n i s h i n g  i n v e s t m e n t  v e h i c l e s  t o  i t s e l f  
a s  a f i d u c i a r y  o f  t r u s t  f u n d s  p r i m a r i l y  b e l o n g i n g  t o  e m p lo y e e  
b e n e f i t  t r u s t s ,  u s u a l l y  e x e m p t '  f r o m  f e d e r a l  in c o m e  t a x ,  and 
p e r s o n a l  t r u s t s .  Q u a l i f y i n g  common t r u s t  f u n d s  s u c h  a s  t h e s e  a r e  
t h e m s e l v e s  a u t h o r i z e d  a n d  e x e m p t  f r o m  f e d e r a l  in c o m e  t a x a t i o n  
u n d e r  I n t e r n a l  R e v e n u e  C ode §584 p r o v i d e d  t h e  common f u n d s  c o m p ly  
w i t h  C o m p t r o l l e r  o f  t h e  C u r r e n c y  R e g u l a t i o n s  § 9 . 1 8 .  T h a t  
r e g u l a t i o n  a u t h o r i z e s  n a t i o n a l  b a n k s  t o  e s t a b l i s h  s u c h  f u n d s .  
G e n e r a l l y  s p e a k i n g ,  t h e s e  common t r u s t  f u n d s  a r e  a l s o  p r o v i d e d  
e x e m p t i o n s  f r o m  t h e  f e d e r a l  s e c u r i t i e s  l a w s .  K e y T r u s t  N o r t h w e s t  
d e s i r e s  t o  make i t s  common t r u s t  f u n d s  a v a i l a b l e  f o r  i n v e s t m e n t



Hiscock & Barclay
W i l l i s  K i r k p a t r i c k
M a y  11, 1990
P a g e  2

b y  a f f i l i a t e s  o f  t h e  a f f i l i a t e ' s  f i d u c i a r y  f u n d s .  T h e  
C o m p t r o l l e r  o f  t h e  C u r r e n c y  h a s  s t a t e d  t h a t  a b s e n t  s t a t e  la w  
a u t h o r i z a t i o n ,  i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  i n  a n o t h e r  b a n k ' s  
common t r u s t  f u n d s  m i g h t  b e  c o n s i d e r e d  an  u n a u t h o r i z e d  d e l e g a t i o n  
o f  i n v e s t m e n t  r e s p o n s i b i l i t y .

A u t h o r i t y  t o  c o m m in g le  t r u s t  f u n d s  i n  c o n t r a v e n t i o n  o f  t h e  
common l a w  p r o h i b i t i o n  a g a i n s t  c o m m in g l i n g  w as t h e  p u r p o s e  o f  t h e  
U n i f o r m  Common T r u s t  F u n d  A c t  ( " U n i f o r m  A c t " ) , a d o p t e d  i n  t h e  
l a r g e  m a j o r i t y  o f  t h e  S t a t e s .  I n  A l a s k a  i t  i s  A l a s k a  S t a t u t e  
0 6 . 3 5 . 0 1 0 .  U n d e r  W a s h i n g t o n ' s  v e r s i o n  o f  t h e  U n i f o r m  A c t ,  K e y  
T r u s t  N o r t h w e s t  may e s t a b l i s h  a n d  o p e r a t e  common t r u s t  f u n d s  n o t  
o n l y  f o r  i n v e s t m e n t  o f  i t s  own f i d u c i a r y  f u n d s ,  b u t  a l s o  f o r  
i n v e s t m e n t  b y  a f f i l i a t e s  o f  t h e i r  f i d u c i a r y  f u n d s .  ( I n v e s t m e n t s  
b y  a f f i l i a t e s  a s  f i d u c i a r i e s  i s  a l s o  c o n t e m p l a t e d  a n d  p e r m i t t e d  
b y  t h e  I n t e r n a l  R e v e n u e  C ode a n d  f e d e r a l  s e c u r i t i e s  l a w s . )

W h i l e  t h e  A l a s k a  S t a t u t e  a u t h o r i z e s  K e y T r u s t  A l a s k a  t o  
e s t a b l i s h  a n d  t o  i n v e s t  i n  common t r u s t  f u n d s  " i t  e s t a b l i s h e s " ,  
t h e  l i t e r a l  w o r d i n g  o f  t h e  s t a t u t e  d o e s  n o t  a p p e a r  t o  a u t h o r i z e  
a n  A l a s k a  t r u s t  c o m p a n y  t o  i n v e s t  i t s  f i d u c i a r y  f u n d s  i n  a common 
t r u s t  f u n d  e s t a b l i s h e d  b y  a n  a f f i l i a t e  e i t h e r  w i t h i n  o r  o u t s i d e  
o f  A l a s k a .  T h e  U n i f o r m  A c t  v e r s i o n  i n  m o s t  s t a t e s  p e r m i t s  
i n v e s t m e n t s  b y  a f f i l i a t e s .  T h e  p u r p o s e  o f  t h i s  a p p a r e n t l y  was t o  
m ake s t a t e  la w  c o n s i s t e n t  w i t h  a n d  a l l o w  s m a l l e r  a f f i l i a t e s  t o  
a v a i l  t h e m s e l v e s  o f  t h e  f e d e r a l  t a x  b e n e f i t s .  T h e  i n v e s t m e n t  
v e h i c l e  o f  common t r u s t  f u n d s  a s  w e l l  a s  a f f i l i a t e  i n v e s t m e n t  i n  
common t r u s t  f u n d s  h a s  becom e q u i t e  common t h r o u g h o u t  t h e  U n i t e d  
S t a t e s .

I  am a d v i s e d  t h a t ,  among o t h e r s ,  S e c u r i t y  P a c i f i c  B a n k ,  
F i r s t  I n t e r s t a t e  B a n k ,  F i r s t  I n t e r s t a t e  B a n k  o f  O r e g o n ,  B a nk o f  
C a l i f o r n i a ,  U . S .  N a t i o n a l  B a n k  o f  O r e g o n ,  S e a t t l e  F i r s t  N a t i o n a l  
B a n k ,  C o l u m b i a  T r u s t  C om pany o f  P o r t l a n d ,  O r e g o n  a n d  T r u s t  
C om pany o f  t h e  W e s t  o f  L o s  A n g e l e s ,  C a l i f o r n i a  e i t h e r  h a v e  t r u s t  
c u s t o m e r s  o r  t r u s t  o r  b a n k i n g  f a c i l i t i e s  i n  A l a s k a  a n d  d i r e c t l y  
c o m p e t e  w i t h  K e y T r u s t  A l a s k a  b y  m a k in g  a v a i l a b l e  t h e  u s e  o f  
t h e i r  common t r u s t  f u n d s  a s  an i n v e s t m e n t  v e h i c l e  f o r  t h e i r  
A l a s k a  t r u s t  c u s t o m e r ' s  f i d u c i a r y  f u n d s .  Common t r u s t  f u n d s ,  i f  
o f  a  s u f f i c i e n t  ‘ s i z e ,  o f f e r  a c o s t  e f f e c t i v e  a n d  r e d u c e d  r i s k  
v e h i c l e  f o r  t h e  s a f e  i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  w i t h  t h e  
o p p o r t u n i t y  f o r  e n h a n c e d  i n v e s t m e n t  r e t u r n s  t o  t h e  t r u s t  
c u s t o m e r .  T h e  a v a i l a b i l i t y  o f  common t r u s t  f u n d s  i n  t h e  
m a n a g e m e n t o f  t r u s t  c u s t o m e r ' s  f u n d s  i s  a s i g n i f i c a n t  p a r t  o f  t h e  
c o m p e t i t i v e  s e r v i c e .

S i n c e  n a t i o n a l  b a n k s  a n d  s u b s i d i a r y  b a n k s  o f  b a n k  h o l d i n g  
c o m p a n ie s  a r e  p e r m i t t e d  t o  i n v e s t  t h e i r  f i d u c i a r y  f u n d s  i n
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a f f i l i a t e s '  common t r u s t  f u n d s ,  r e g u l a t i o n s  i s s u e d  u n d e r  A l a s k a  
S t a t u t e  0 6 . 0 1 . 0 2 0  w o u ld  e q u a l i z e  a n d  m a i n t a i n  t h e  c o m p e t i t i v e  
e q u a l i t y  o f  A l a s k a ' s  s t a t e - c h a r t e r e d  i n s t i t u t i o n s  w i t h  f e d e r a l l y  
c h a r t e r e d  f i n a n c i a l  i n s t i t u t i o n s .  We a p p r e c i a t e  y o u r  
c o n s i d e r a t i o n  o f  t h i s  r e q u e s t  a n d  w o u l d  b e  p l e a s e d  t o  p r o v i d e  
w h a t e v e r  a d d i t i o n a l  i n f o r m a t i o n  a n d  s u p p o r t  y o u  may d e s i r e .  
S h o u l d  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  
m e. C o p i e s  o f  t h e  A l a s k a  s t a t u t e ,  t h e  C o m p t r o l l e r ' s  R e g u l a t i o n  
a n d  t h e  W a s h i n g t o n  s t a t u t e  a r e  e n c l o s e d  f o r  y o u r  c o n v e n i e n c e .

W A G : j j

c c :  R o b e r t  N o k e s
V e r n  S a y l e s  
C a r t e r  C h a s e  
J o h n  M a n c u s o



FOUNDED 1975

Resource Development Council
f o r  A l a s k a ,  I n c .

P o s it io n  P a p e r

A ju ii

121 Wesl Fireweed Lane, Suite 250, Anchorage, Alaska 99503-2035 

- H B  4 6 7 /S B  398 Phone907/276-0700 Fax 276*3887

27,, 1992
EXECUTIVE DIRECTOR Becky L. Gay
EXECUTIVE COMMITTEEJohn Rense, Resident, (91-92)Curtis W. Fosler, Sr. Vice PresPaul Glavinovich. Vice Pres.Rex I. Bishopp, SecretaryKyle Sandel, TreasurerRichard BarnesKelly M. CampbellJames L. CloudJohn ForceskieMano FreyUwe L. GrossRoger C. HerreraDan H. KeckJohn C. MillerStephen M. RehnbergWilliam E. SchneiderJerome SelbyR.D. SlockWilliam ThomasLyle Von BargenWilliam R. Wood
DIRECTORS Jacob Adams Glenn Akins Larry G. Anderson Sharon E. Anderson Mark Begich William C. Bivin G. G. Booth R. Dennis Brandon Michael A. Buza Rich Carson Lynn C. Chrystal Joseph J. Clncotta, Jr.Thomas Cook James V. Drew Paula P. Easley Lee E. Fisher Donald S. Follows O.K. -Easy” Gilbrelh John L  Hall Ralph Hargrave Alan E. Haslings Joseph R. Henri Karen J. Holstad Phil R. Holdsworlh William L  Hopper Lowell A. Humphrey Norman Ingram Dorothy A. Jones John T. Kelsey James M. Lane R. Marc Langland Pete Leathard Wayne Lewis Robert W. Loescher A. Roy Lyons Cart H. Marrs Chuck H. Meacham, Sr. Clarence ‘ Rocky” Miller E. H. -Pete' Nelson John K. Norman Wilbur O'Brien Lonnie O'Connor Dave Parish Gail Phillips Barbara J. Post Elizabeth Rensch Jaff Ripley Dan M. Rowley George R. Schmidt William R. Snell John L. Sturgeon Barry Thomson Scott Thorson Joe Usibelll. Jr.William R. Whiteside Jeff Wilson George P. Wuerch
EX-OFFICIO MEMBERS Senator Ted Stevens Senator Frank Murkowskl Congressman Don Young

HB 467/SB 398 would create special recovery rights under 
Alaska law for "cultural" damages in the volatile area of 
subsistence. The damages the bill would recognie are not 
for tangible losses, but for alleged cultural, psychological or 
emotional damage to the subsistence lifestyle.

RDC recognizes the importance of preserving the cultural 
heritage of Alaska Natives and their subsistence lifestyle. 
Subsistence remains an absolute necessity for many rural 
Alaskan residents. However, RDC is puzzled by the 
necessity to pass this particular piece of legislation given 
the March 20, 1992 Attorney General's letter that states 
this bill "does not expand existing law." RDC is an 
organization that opposes unnecessary overregulation by 
governmental bodies, and HB 567 goes one step further - it 
is an example of unnecessary legislating.

There are some other ramifications of the bill that cannot 
be ignored. As currently written, it creates a risk of 
"cultural damages" lawsuits over impacts of business 
activity in Alaska that result in the release of hazardous 
substances. It could also potentially open the door to new 
claims by non-development groups for damages beyond 
any physical injury, property damage or economic loss.

As outlined by the Department of Law, existing statue 
provides for the recovery of "use values" for participants 
in a subsistence economy. Accordin to that opinion, not 
only are replacement costs o f the : sistence catch
considered, but may include a "pieriuum" based on the 
value of the subsistence activity to the user. Given the 
safeguards already in statute, HB 467 appears to be an 
attempt to further shore up legal claims now in the works 
- an exercise that RDC views as an inappropriate waste of 
legislative time. The council opposes HB 467/SB 398.

mc
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rtiM for »uch furaahiz* or u k  *i > lubjaet to the jurbdieikm 
of a public service or publk atiilty coram anon or other ilmJtar 
body of tbe DUtnct of Columbia or of snjr Sues.

“(D) A  corporation «np*td In tbt fumUhini or ui« of 
telephone or a  -*raph service. if the raia for tuch fumi»hlB| 
or uic meet the roquiramenl* of subparagraph (A).

“(E) A  corporation in (he fljrnuhing or tele of
tramporurioa u  i comma* eerrler by sir. vuhjeet to the 
jarrvikciioa of the Civil Aeroeiutiei Boerd.

"(f) A  corporation £Ji***ed in the fbmrihiui or tele of 
tnmpotuiion by common cerrier by water, subject to the 
jurisdiction of tie Inuraute Commerce Commioion under 
part m  of the Interim* Commerce Act, or iuh)ect to the 
Jgrisdieiign of the Federal Maritime Boerd under the Inter* 
eoexuU Shipping Act, 1933. ,

"(2).Limitation.— for purpotei of subsection (h), the term 
‘regulated public utility’ dom not (cicept a* provided in para­
graph (])) include a corporation described in paragraph (1) 
unicie 10 percent or more of iu proa income (computed 
without regard • to dlvidcndi and capital gaini and losses) for 
the taxable year it dvivad from Journal dweribed in paragraph
(I). If the taxpayer establishes to the utkfscriou of the Secre­
tary or ho delegate that—

“(A) rta rrrahue from regulated rata docribod in paragraph 
(1XA) or CD) and iu rtvenuc derived from unregulated rites 
ere derived from it* operation of a tingle Interooooeetrd and 
coordinated lyitsm or from the operation of more than one 
tucb tyticm. and • •

"(B) the unregulated rata have been and are lubttaatitlly u  
favorable to uaen and coruamen aa are the regulated rata, 

tucb revenue thorn such unregulated rata uhali be eoneidered. 
for purpoeea of tbit paragraph, u  income derived frost source* 
described in paragraph O X * )  or (D).

“(3) Certain railroed corporation*.—

“(A) Lessor, corporation.— for purpo*** of juhaectloo (b), 
tbe term 'regulated public utility’ shall also Include e railroed 
corporation subject to part 1 of the Interstate Commerce Act 
if (i) substantially all cf it* railroad properties have Im  leased 
to another such railroad corporation or corporations by an 
agraamoit or agreement! entered into prior to January 1, 1934, 
(U) etch lease is for a term of more than 10 years, and (iH) at 
leant SO percosfor more of its grow inoora* (computed without 
regard to dividend* and capital gains and lceaa) for the usable 
year is dnrivtd from such leasa and from souroa doenbed in 
paragraph (1). Tor purpose* of the preceding sentence, an 
agreement for Utse of railroed propeitia altered Into prior to 
January 1, 1934, shall be coneithrad to be a leaw including 
such term a  the total number of yean of such agreement may, 
unlaat sooner term mated, be renewed or continued under the 
ttrmi of the agreement, end any such renewal or continuance 
under such afrcuraent shall be considered part of the leua 
entered into prior to January I. 1934.

"(B) Cotmnoo parent corporation.— For purposes of Subeec- 
tion CbX' the ten, ’regulatwl public uliHtr also inehsda t 
commas parent corporatxre which la a o o w m  carrier by 
railroad Subject to pen I of thu Interstate Commerce Aot If at 
lent SO percent of ha grow insoma (cooputed withoat regard 
to capital gaint or losaa) is derived directly or iatiraetly from 
sonrea docribod b  paragraph (1). For purposes of the priced- 
ing sentence, dividauk end tnttrea, end laccias from Jeesa 
deeeeibed m  subparagraph (A), ransivod firca a regulated, 
public utility shall be noiuiderad at derived (how aotro a  
dacribed la paragraph (1) if the regulated public ot&fcy la a 
mrmbtr of an afillated group ( m  tkioed lit lotioa 1304) 
which inehsda the nresaen pereet eorparatiaa.

“f d j  S f i t t a l  r u l e  f o e  ifgiBwriM a t  forage t a x  c r e d i t when 
overall L i m i t a t i o n  t p p b m .

"(0) and (3) saaw aa e t i n m  M O )  M d  0)1
"(3) dpetial rale*.—

"(A) For parpoaa of p a s m f c  (2), a aorporatiaa ia a 
rtgvirxed public utility only if It is a rtgaload pahbc utiMty 
wttkin the meaning of subperayiph (A) (other than Wauea 
(b) u d  (Ui) tl. areof) or (D) of suhwerioe (oXD- Far ptxpowi 
of the praeaCJng santeeoa. sobaaotion (c)(2) d e l  be eeplied as 

•eetton (eXl) .....................V  xueeeetion (c)(1) w o e  Ian laid to sobpenfnph* ( A X 0  and 
(D) thereof. . • .

"(B) For purpose* of paragraph ( l \  the foreJge eouniria 
irfewed to In (bis subparagraph laeiede odly u y  country frua 
which aijrjubtte utiMty ndurred to in the tnl i w a e ti of 
paragraph (J) deriva the prinaipel pan of hs Intern*

‘(C) For purpoea of pe n a i p b  (IXAX the amount of t M  
which would be computed with respect to the portion of the 
ooneoUdewd taxable income attributable to any corporation or 
corporations shall be determined without regard to the laeraiteorpor
oflptpercent provided la safansctwn (a)."
Ia •*, T J L  14-7*0 had added stibeee. (d), for can. yn. begin, 
after '60..

Sec. 1504. Definitions.
(a) Affiliated group defined'

For purposes of this subtitle—
(1) In gencraL The term "affiliated group" means—

(A) 1 or more • chains of includible corporations 
connected through stock ownership with a common 
parent corporation which is an includible corpora­
tion, but only if—
(B)(1) the common parent owng directly stock meet­
ing the requirements of paragraph (2) in at least 1 of 
the other includible corporations, and ...
(ii) stock meeting the requirements of paragraph (2) 
in each of the includible corporations (except the 
common parent) is owned directly by 1 or more of 
the other includible corporations... _ i ,

(2) 8Q«pcre«nt voting and value test. The ownership of 
stock of any corporation meats the requirements of this 
paragraph if it—

(A) possesses at least 80 percent of the total voting 
power of the stock of such corporation, and
(B) has a value equal to at least 80 percent iof the 
total value of the stock of such corporation.

(3) S year* must elapse before reconsoUdation.
(A) In general. If— ; ........

(i) a corporation is included (or required to be 
included) in a consolidated return filed by an 

’..affiliated group for a taxable year which includes 
any period after December 31, 1984, and _ • •
(li) such corporation ceases to be’a member of 
sudi group in a taxable year beginning after 
December 31, 1984, 

with respect to periods after such cessation, such 
corporation (and any successor of such corporation) 
may not be included in any consolidated return filed 
by the affiliated group (or by another affiliated group 
with the same common parent or a succeaaor of such 
common parent) before the 61st month beginning 
after its first taxable year in which it erased to be a 
member of such affiliated group.
(B) Secretary may waive application of subparagraph 
(A). The Secretary may waive the application of 
subparagraph (A) to any corporation for any period 
subject to such conditions as’ the Secretary may 
prescribe. ‘

(4) Stock not to include certain preferred stock. For 
purpotei of this- subsection, the term “stock" doas not 
include any stock which-—

(A) is not entitled to vote, .’ '-.
(B) is limited and preferred as to dividends and does 
not participate in corporate growth to any significant 
extent,'
(G) has redemption and liquidation rights which do 
not exceed the issue price of such stock (except for a 
reasonable redemption or liquidation premium), and
(D) is not convertible into another class of stock.

(5) Ragulatiou. The Secretary shall prescribe such 
regulations as may be necessary or appropriate to carry 
out the purposes of this tubiection, including (but not 
limited to) regulations—

(A) which treat warrants, obligations convertible into 
stock, and other similar interests as stock, and stock 
as not stock. . .
(B) which treat options to acquire or sell stock as 
having been exardsed,
(C) which provide that the requirement* of para­
graph (2XB) shall be treated aa met if the affiliated 
group, In reliance on a good faith determination of 
value, treated such requirements as met.

102 [RwfcrencM and NotM are In aaparata btndart]
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(D) which disregard an inadvertent ceasing to meet 
the requirements of paragraph (2)(B) by reason of 
changes .in relative values of different classes o f 
stock,
(E) which provide that transfers of stock within the 
group shall not be taken into account in determining 
whether a corporation ceases to be a member of an 
affiliated group, and
(F) which disregard changes in voting power to the 
extent such changes are disproportionate to related 
changes in value.

(b) Definition of ‘includible corporation/*
As used in this chapter, the term “includible corpora­

tion" means any corporation except—
(1) Corporations exempt from taxation under section 
501. . . . . . .  ‘ '
(2) Insurance companies subject to taxation under 
section 801. . . ■
(3) Foreign corporations.
(4) Corporations with respect to which an election 
under section 936 (relating to possession tax credit) is 
in effect for the taxable year.
(6) Regulated investment companies and real estate 
investment trusts subject to tax under subchapter M of 
chapter 1. • . ’ ‘ '
(7) A DISC (as defined in section 992(aXl))>

(c) Includible insurance companies.
Notwithstanding the provisions of paragraph (2) o f

subsection (b)— • • .
(1) Two or more domestic insurance companies each of 
which is subject Co tax under section 801 shall be 
treated as includible corporations for purposes of ap­
plying subsection (a) to such insurance companies 
alone. ' ,
(2) (A) I f  an affiliated group (determined without re­

gard to subsection (b)(2)) includes one or more 
domestic insurance companies taxed under section 
301, the common parent of such group may elect 
(pursuant to regulations prescribed by the Secretary) 
to treat all such companies as includible corporations 
for purposes of applying subsection (a) except that 
no such company shall be so treated until it has been 
a member, of the affiliated group for th« 5 -.taxable 
years immediately preceding - the taxable year for 
which the consolidated return ia filed. ", - ?
(B) If an election under this paragraph is in effect for 
a taxable year—  • .• •

(i) section 243(b)(3) and the exception provided 
under 243(b)(2) vrtlh respect to subsections (b)(2) 
and (c) of this section,- 

' (it) section 542(bX5), and
(iii) subsection (a)(4) and (bX2)(D) of section 
1563, and the reference-to section 1563(b)(2)(D) 
contained in section 1563(b)(3)(C), 

shall not be effective for such taxable year.

(d) Subsidiary formed to comply with foreign law.
In the case of a domestic corporation owning or 

controlling, directly or indirectly, 100 percent o f the 
capital stock (exclusive of directors’ qualifying shares) of 
a corporation organized under the laws of a contiguous 
foreign country and maintained solely for the purpose of 
complying with the laws of such country as to title and 
operation of property. Such foreign corporation may, at 
the option o f the domestic corporation, be treated for the 
purpose of this subtitle as a domestic corporation.

(e) Indudiblo tax-exempt: organizations.
Despite the provisions of paragraph (1) of subsection

(b), two or more organizations exempt from taxation 
under section 501, one or more of which is described in 
section 501(c)(2) and the.others of which derive income 
from such 501(c)(2) organizations, shall be considered as 
includible corporations for the purpose of the application 
of subsection (a) to such organizations alone, ‘ .

(0 Special rule for certain amounts- derived from a 
corporation previously treated as a DISC.

In determining the consolidated taxable income of an 
affiliated group for any•’taxable, year beginning after 
December 31,. 1984, .a corporation which had been a 
DISC and which would otherwise be a member, of such 
group shall not be treated as such a member with respect 
to— ' ' 5' ", ’ •

(1) any distribution (or deemed distribution) of accu­
mulated DISC income which was not treated as previ­
ously taxed'income under section. 805(b)(2)(A) of the 
Tax Reform 'Act o f 1984, and ,
(2) any amount treated as received under section 805(b)
(3) of such Act. j '

Im *90, P .L . 101-509, Sec. lt $ 1 4 (b X l) . tutatitutad “ section 
2 4 3< hX ir fo r “ section •••2 4 3 (b )« )"  in cl*ose ■ (e )(2 )(B ) 
0 )  . . .  Sec. I IB 14(b )(2). subttiiuted " 2 4 3 (b ) (2 r  fo r “ seetioo 
243(bX J)" in c lause-<cX2)(B )(l), effective fo r tas, yn .- begin, 
after 12 /31 /90  except u  provided fo See. 11114(c )(2) o f  tbit 
A d , which reads a* follows.- •» . •

“ (2 ) Treatment o f  o ld " elections. F o r  purposes o f ’ section 
243(bX3) o f  (he Interne! Revenue Code o r 1986 (as amended 
by subacction (» )), any reference to an election under such 
Section shall be treated as including a reference lo  an election 
under section 243(b ) o f such Code (as in effect, on  the day 
before the dale o f  the enactment o f this A ct)."
In  t® , P .L . 101.239, Sec. 7815 (d ), amended Sec. 5021(e) o f  
P J L  100-647, [reproduced below] by substituting "no  provision 
in any law enacted a fter the date o f the enactment o f this Act 
[11 /1 0 /8 5 ]”  fo r “ no provision any law (whether enacted 
before, on. o r after the date o f  enactment o f this A ct)" see 
below. • ■ ■- •• •
In  '84, P . L  100-647, See. l0 1S (d )(1 0X A ) amended para, (b )(7 ) 
, , , Sec. 1018 (d )(10 )(B ) added new subsec. (! ), effective fo r 
tax. yrs. begin, after 12 /3 1 /M .
P rio r to amendment para, (b ) (7 ) read as follows:

" (7 ) A  D ISC  (as defined in section 992 (a )(1 )), o r  any other 
corporation which has accumulated D IS C  income,which ia
do ived  a fte r December 31, 1984 ," . ............................
— P .L , 100-647, See*. 5021(aH < ). [a* amended by P .L  101- 
239, 3«c, 7813(b), sec above] o f  thus Act provide:
“ Sec . 5021 . r e p e a l  o f  ru L e s  VeaM rrriNG  um t r a X s fe ju  

nv A la i k a  n a t t v e  ooitPO«A -noNs.'“(*) OmenI ru/e. Nothing in section . 60(bXS) o f the Tax 
Reform  Act o f  1984 (as amended by section 1804(e)(4) o f 

. . the Tax Reform  Act o f  1986)— • . . . . .  ,.
“ (1 ) shall allow any lost (o r  credit) o f  any corporation which 

arises after Ap ril 26, 1981, to  be used to offset the income (o r 
tas ) o f  another corporation i f  such use would cot be allowable 
without regard to such section 6 0 0 X 5 ) i s  to  amended, o r 

" (2 ) shall allow any Iota (o r  credit) o f  any co rona tion  which 
arise* on o r before such date to  be used to o ie e t disqualified 
income (o r  tax attributable to such income) o f  another corpo­
ration i f such, ute would not be allowable without regard to 
such section 60(bX5) U  so amended. ,"(b) Eruption foe existing coamca.—  •

" ( I )  In  general. Subsection (a )  shall-not apply to any toss (o r  
credit) o f  any corporation I f— .

“ (A ) such corporation was' in  c tis te fre  oa A p ril 26, 1 9U , 
and -,i- . .  . i- .. ..

" (B ) such kxe ( o r  credit) ia uacd to  effect, income assigned 
(o r  attributable to property contributed) pursuant to a binding 
Contract entered into before Ju ly  26 , 1911.

" (2 ) 540,000,000 lim itation. The  aggregate amount o f leases 
(sod  the deduction equivalent o f  credits as determined in the 
same manner as under section 4 6 9 (0 (3 ) o f  the 1986 Cede) to 
which paragraph (1 ) appKea w ith -rap ec t to any corporation 
shall not eioMd S40/300/300. F o r  purposes e f  this paragraph, a 
Native Corporation sod a ll o the r corporations a ll o f  tbe stock 
o f  which ia owned directly by such corporation shall bn treated 
as 1 corporation.

“ (3 ) Spatial ro le fo r  corporations under tide 1 ], In  the case 
o f  a corporation which on A p r il 26, 1981, was under the
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jurisdiction o f it Federal district court under title 11 a f the 
United S u its  Code—

" (A ) paragraph G X B ) shell be applied by substituting the 
date 1 year after the date o f  the essctment o f this Act fo r ‘Ju ly 
26, 1988’, . . .

" (B ) paragraph (1 ) shall not apply to any Io n  o r  credit 
which arises on o r  a fter the data I year after the date o f the 
enactment o f this Act, and 

" (C ) paragraph (2 ) shall be applied by substituting ’599,000,- 
000’ , fo r '540,000,000'."(c) Specie! idminiltrtthe rules.—

“ (1 ) Notice to native corporation* o f  proposed lax adjust­
ments. Notwithstanding section 6103 o f  the 1986 Code, the 
Secretary o f the Treasury o r  his ddeg ite  shall nctily  a Native 
Corporation o r  its designated representative o f any proposed 
adjustment—  • ' . '

" (A ) o f  the tax liability o f  a taxpayer which has contracted 
with the Native Corporation (o r o ther corporation a ll o f  tha 
itoelt o f  which is owned directly by t lx  Native Corporation) 
fo r theuse o f tosses o f  such Nstrve Corporation (o r  such other 
corporation), and ■

" (B ) which is attributable to an asserted overstatement o f 
losses by, or misaswgnment o f  income (o r income attributable 
to property contributed) to, an affiliated group o f whleh the 
Native Corporation (o r. sueh other corporation) is a member. 
Such notice shall on ly include information with respect to the 
transaction between the taxpayer and tbe Native Corporation. 

" (2 ) Rights o f  Native Corporation.—
" (A ) In  General. I f  a Native Corporation receives a notice 

under paragraph (1 ), the Native Corporation shall have the 
right to—  ,

" ( i )  suhmit to the Secretary o f the Treasury o r  his delegate t  
written statement' regarding the proposed adjustment, and 

" (ii ) meet with the Ssrretaiy o f tbe Treasury or hi* delegate 
with respect to sueh proposed adjustment. ,
T h t Secretary o f  the Treasury or his delegate mny discuss sueh 
proposed adjustment with ih* Native Corporation o r  its desig­
nated representative.

" (B ) Extension o f  statute o f limitations.' Subparagraph (A ) 
shall not apply i f  tbe Seers wry o f the Treasury o r  his delegate 
determines that an extension o f the statute o f  limitation is 
necessary to permit the participation described in subparagraph 
(A ) and the taxpayer and the Secretary at his delegate h*v« 
not agreed to such extension,

" (3 ) Judicial proceedings. In  tha case o f  any procscding in a 
Federal court o r the United States Tax Court involving a 
proposed idjustmcnt under paragraph (1 ), Ih* Native Corpora­
tion, subject to the rule* o f  such court, may file an amicus brie f 
concerning sueh adjustment,

" (4 ) P iiiu res. F o r  purposes o f the 1986 Code, in y  failure by 
tbe Secretary o f  the Treasury o r  his delegate to comply with 
the provisions o f this Subsection (h a ll not affect tha validity o f 
the determination o f  the Internal Revenue Service o f  any 
adjnstmmt o f tax liability o f  any taxpayer described in para­
graph (1 )."(d) DtsqoiHtid Income deSnad, F o r  purposes o f  subSKtlcn

(a), the term ‘disqualified income' means any income 
***ttried (o r  attributable to property contributed) after 
A pril 26, 1988, by a parson who is not fc Narivs Corpora­
tion o r  a corporation a ll tha stock o f which It owned 

• directly by a Native Corporation.
" (e ) Baas determination. F o r purpose* o f  determining bails fo r 

Federal tex purposes, no provision in any law enacted 
after the datr o f  a ren a— t  o f  this Act (1 1 /1 0 /8 5 ) shall 
affect the d a u  cm which (he transfer to the Native Corpo­
ration is mode. The pr— rtiig  sentence ihaE apply to a ll 
taxable je a n  whether hrgtenwig before. on, at after such 
date o f  cnactznac.'’ . :

In  K ,  P .L  99-514, S ea  10I4( bX IS ). rxtattatted "Motion 801" 
fo r “ section 101 o r  ff21“  in para. (bX 2) . . .  See. 1024 (eX l6 ), 
substituted “ section 801 “  fo r “ section 101 or *21 “  In subpara. 
(cX2XA), uffemive fo r  tax. y n . begin, a fter 12 /31 /16 .
- P . L  99-SJ4, Sea  1804<eXl). omsndad lubpora. 0 0 (4 X 0 -  
effective fo r  tax. y n . begin, aftet112 /31 /84 . P rio r to amend­
ment, subpera. U X 4 X O  read as fo llows:

“ (C ) has redemption and liquidation right* which do not 
exoaad the paid-in capital o r per value represented by n e h  
stock (txxept fo r a reasonable redemption premium in axe—  o f 
such paid-in capital o r  par valu*), and" - •
— P .L  99-514, S ea  1804(eX2W 5), amended S e t 60 (bX 2H 5 ) o r 
P .L  91-369 [reproduced bdow ], special rules and exceptions to 
tha effective date fo r  chaagts made by S e t  60 (a ) o f  P .L  98- 
369, by adding tbe last sentenew to See. 60(bX2), by amending 
Sees. 40(bX3) and (5 ) . by adding Secs. 4 0 (bX 6H 9 ), and by 
adding the last sentence to S ea  60(bX4X see bdow . P rio r to 
amendment. Sec. 60 (bX 3) and (J )  o f  P .L  98-369 read as 
follows.'

“ (3 ) Special  ru le not to apply to le ll-dow m  after June 22, 1914.— If—

" (A ) the requirements o f subsection (bX J) are salafiod with 
respect to a corporation,

" (B ) more .than a de minimis amount o f the Stock o f such 
corporation is sold o r exchanged (including in a redemption), 
o r  issued (other d u n  in the ordinary coarse o f business) after 
June 22. 1984, and 

" (C ) the requirements o f the amendment nude by subsection
(a ) are not satiiifed after such sale, exchange, o r  issuance, then 
the amendments.made by subsection (a ) shall apply fo r pur- 
poses o f  determining whether sueh corporation continues to be 
a member o f wch group."

" (3 ) Native corporations.— The amendments made by sub. 
section (a ) shall not apply to any Native Corporation estab­
lished under the Alaska Native Claims Settlement Act (13 
U .S .C  1601 et seq.) during any taxable year beginning bef.ire 
1992 o r any past thereof in which such Corporation is subject I 
tCMtite^rovisions o f section 7 (h X I) o f  such Act (43 U .S .C

— P .L  99-514, Sec. 18O4(eXI0), amended para, (b )(7 ) , effective 
fo r tax. yrs. begin, after 12 /31 /87 . P rio r to amendment, pare.
(b )(7 ) read as follows:

" (7 ) A  D IS C  o r form er D ISC  (a* defined in section 992 (a ))."
— P.L . 99-514, Sea 1899A (35), substituted "subsection (b )(2 )) 
includes" fo r “ subsection (bX 2) Includes" in subpara. (cX2XA), 
effective 10 /22 /86 . . .
In  1 4 ,  P . L  98-369, Sea 60(a ), amended subset (a ) , effective . 
fo r tax. y n . begin, after 12 /31/84 . Sees. 6 0 (b X 2H 9 ) [as 
amended by Sec U 04 («X 2 )-(5 ) o f  P .L  99-514 , ic e  above] o f  ' 
this Act provide the follow ing special ru les and exceptions:'

... “ (2 ) Special rule fo r corporations, affiliated on June 22, 1984. 
— In  the rose o f a corporation whleh on June 22, 1984, is a 
member o f  an affiliated group which files a consolidated return 
fo r such corpora 'lon ’s taxable year which includes June 2 2 /  • '  
1984, fo r purposes o f  determining whether such corporation -  
continues to be a member o f  sueh group fo r taxable years 
beginning before January 1, 1988, the amendment made by 
subsection (a ) shall not apply, T h : preceding sentence shall 
raxse to apply as o f  the tin t day after June 22,. 1984, on which 
Such corporation docs not qualify as a  member o f .such group 
under section 1504(a) o f  the Internal Revenue Code o f 1954 
(a* in affect on the day before the date o f  the enactment o f this 
Act). • ' . •

“ (3 ) Special ru le not to apply to certain id !-downs after June 
22, 1984.— IT—

" (A ) the requirements o f  paragraph (2 ) are satisfie with 
respect to a corporation,
. “ (B ) m ore than * de minimis amount o f  tbe stock o f  such
corporation—    •, .

:  ■. " 6 )  »  sold o r exchanged (including in a redemption), ur 
“ (ii) is issued, .

after Jane 22, 1 9 8 4 .(other than in the ord inary course o f 
baoocct), and

" (Q  the reouirements o r  the amendment made by subsection 
(a ) ore not satisfied after inch sole, exchange, o r  issuance,- • .• - 

, then the amendment mode by subsection (a ) (h a ll apply fo r 
purposes a f  determining whether such corporation continues to 
be t member o f the group. Tbe preceding sentence shall not 

' apply to any transaction, i f  such transaction docs not reduce 
the percentage o f  the fa ir m arket value o f  tbe stock o f the 
corporation referred to in the preceding sentence held by 

' m en  ben  o f  the group determined without regard to this 
paragraph. .

“ (4 ) Exception fo r . certain tall-downi— Sa.'j»ection (bX2) 
(and not suborotion 0 0 (3 ) ) w ill apply to  a corporation i f  such 
corporation isauea o r tails stock after June 22, 1984. pursuant 
to a registration statement filed with the Securities and Ex­
change Commission on o r  before June 22 . 1914, but on ly I f  the 
requirements o f the amendment mode by subsection ( i )  (substi­
tuting ‘m ore than 50 percent' fa r 'at law*. 80 percent’ in 
p en  graph (2 ) . f  taction 1504(a) o f  die In te rna l Revenue 
Code at 1954) are satisfied imwodlstely after such issuance o r 
sale and i t  a ll times thereafter until the first day o f  the first 
taxable year beginning after December 31 , 1917. f o r  purposes 
o f  the preceding sentence, i f  there it a U tte r o f  intent between a 
corporation end a securities underwriter entered into on o r 
before June 22, 1914. and the subsequent issuance o r  sola is 
effected pur u in t to a registration statement filed with tbe 
Sacuritia* and Exchange Coramixiion, such stock shall be 
treated as issued o r sold pursuant to ■ registration v*lam ent 
Sled with the Sacu ritia  and Exchange Commission on Of - 
before June 22 ,1914 .

“ (5 ) Native corporations.—  ''
" (A ) In  the case o f  t  Native Corporation established under 

the A laska Native C laims Settlement Act (43 U .S .C . 1601 ct 
set}.), o r a corporation a ll o f  wboas stock is owned directly by 
such a corporation, during any taxable year (beginning after 
th* affective date o f  thaw amendments and before 1992), o r 
any part thereof, in which the Native Corporation is subject to 
ih l^ o v i r io n *  o f  aection 7 (b X l)  o f such A c t (43 U.S.C .
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" ( i )  the amandmem mtde by subsection (* ) shall not apply, 
and

“ (i i) tha requirement! fo r  affiliation undar section ISfW fa) o f  
tbe lnt«rnal Revenue Coda of 1986 before the amendment 
made by iubiecrion (a ) shall be applied solely according to the 
provisions expressly contained therein, without regard to es­
crow arrangements, redemption rights, o r sim ilar provisions 

“ (B ) Except as provided in subparagraph (Q .  during the 
period described m subparagraph (A ), no pro vision o f  the 
Internal Revenue Code o f  1986 (including sections 269 and 
482) o r principle o f  law shall apply to deny the benefit o r use 
o f tones incurred o r  credit* earned by a corporation described 
in subparagraph (A ) to the affiliated group o f which the Native . 
Corporation i* tba common parent.

" (C ) L o w s  incurred o r credit* earned by a corporation 
described in subparagraph (A ) shall be sub/art to the general 
consolidated return retaliation*, including the provisions relat­
ing to separate return um ititlon  yean , and to sections 382 a n d . 
383 o f the Internal Revenue Code o f 1986. • "

“ (D )  Losses incurred and Credit*. earned by a corporation 
which is affiliated with a corporation described in. subpara­
graph (A ) shall be treated as having been incurred o r  earned in 
a separate return limitation year, unless tha corporation incur- ' 
ring (he losses o r earning the credits un ifies tbe affiliation 
requirements o f section 1304( b)  without application o f  subpara- 
graph (A ). •- -  „

" (6 ) Treatment o f  certain corporations affiliated on June 2 2 , .
1984.— In th* ease o f  an affiliated group which—

“ (A ) ha* as its common parent a Minnesota corporation 
ieoorporatad on A p ril 23, 1940, and r

" (B ) ha* a member which ia a New Y o rk  corporation 
incorporated on November 13, 1969, 
fo r  purposes o f  dctarmining whither sueh New Y o rk  corpora­
tion continues to be a member o f  such group, paragraph (2 ) 
shall be applied by substituting fo r 'January 1, 1988,' the 
earlier o f  January I , 1994, o r the date on which the voting 
power o f the preferred stock in such New Yo rk  corporation 
terminates,

" (7 )  Election to hav* amendments apply fo r yaarj beginning 
a fte r 1983.— I f  the common parent o f any group makes an - 
election under this paragraph, notwithstanding any other pro- . 
vision o f this subsection, the amendment! made by subsection 
(a ) shall apply to such group fo r  taxable years beginning after 
Decernb*r 31, 1983. Any such election, once made, shall be' 
irrevocable.

" (8 )  Treatment o f  Certain affiliated groups.— I f—  • .
“ (A ) a corporation (he.kinafter in thla paragraph referred to . 

as the ‘parent1) was incorporated in 1968 and nltd ccnaolidated • 
returns as th* parent o f  an affiliated group fo r etch o f  ia  
taxable yean  ending after 1969 and before 1983,

“ (B ) another corporation (hereinafter in this paragraph 
referred to as th* ‘ subsidiary-)  became a onmber o f  the 
parent’s affiliated group in' 1978 by rassort o f  a recapitalisation 
pursuant to which th* parent increased iu  voting interest m 

' the subsidiary from  nos lets than 56 percent to not tott than 85 
percent, and '

" ( O  sueh subsidiary 1* engaged (o r  wa* on September 27,
1985. engsgsd) in manufacturing and distributing a b ro ad  line 
o f  business systems sad  related supplies fo r binding, lam inat­
ing, shredding, graphics, and providing secure identification,' 
than, fo r purposes o f determining whether such subsidiary

. corporation is a member o f  the psrantT affiliated group under 
section 1504(a ) o f  Ih * In ternal Revenue Cods of 1954 (as 
amended by subsection (a )), paragraph (2X B ) o f  such section 
1504(a ) shall ba ippUsd by substituting '55 percent* fo r 1 0  
psraiaM*.

. “ (9 )  Treatment o f csrta ln corporations affiliated during 1971. 
— In  the com o f  t  group o f corporation* which Sled i  consoli­
dated Federal boom s tax return fo r the taxable year beginning 
during 1971 and whieb—

“ (A ) included U  a  common parent on Deoomher 31, 1971, i  
. De law are corporation incorporated on August 26, 1969, and 

“ (B )  included as ■ member thereof a Delaware corporation 
incorporated cn November 8, 1971,
fo r taxable years beginning after December 31, 1970, and 
ending before January 1, 1988, the requirement* fo r affiliation 
fo r each mem bar o f  lo c h  group under section 1504(a) o f  the 
In terna l Revacua Code o f  1954 (before th* aoondmant made 
by subsection (* ) )  shell be limited solely to the provisions 
expressly contained therein and by rt fe rtn c t to slock Issued 
under 5 Lite Uw  * i common o r  preferred stock. During the 
period described in the preceding sentence, no provision o f the 
In ternal Revenue Coda o f 1916 (Including sections 269 and 
412 ) o r  principle o f  lew, except the general eooaoUdoted return 
regulation* (including the provisions relating to separate return 
lim itation yean ) and (actions 312 and 383 o f  such Code, shall 
apply to  deny the benefit o r  us* o f  losses incurred o r credits 
*anwd by mem ben o f such group.
P rio r to  amendment, subaec. ( t )  n o d  aa followsi 
“ (a ) Defin ition o f  ‘efiUtireti g roup .'

“ As used in this chapter, the term 'affiliated group* mat 
one Or more chains o f includible corporations connect 
through stock ownership with a common parent corporati. 
which is an includible corporation If—  ■

“ ( I )  Stock possessing at lo s t  to percent o f the voting pow 
o f  a ll classes o f stock and at least 80 percent o f  each c l* #  
the nonvoting stock o f  each o f the .includible oorporetioi 
(except the common parent corporation) is owned directly t  
one o r more o r the other includible corporation*; and *

“ (2 ) The common parent corporation owns directly stoc 
possessing at least 80 percent of the voting power o f  i l l  classe 
o f Mock and at least 80 percent o f  etch class o f the nonvotin, 
stock of at least one o f  the other IntiudiWe corporations. •
As used in this subsection, the term 'stock' does not Irrclud* 
nonvoting stock which is limited and preferred as to dividends 
employer securittm (within the meaning fo r section *09A O ! 
while such securities are held under an v tax credit employee 
stock ownerihrp plan, o r  qualifying employer securities (w ithin 
the meaning o f taction 4975 (tX 8 )). while such arouritiea are 
hold under ■ employee stock ownership plan which meats tba 
requirements o f taction 4973 (e )(7 ),"  . ,  .. .
— P L .  98-369,' Sec. 21 I(bX 20 ). substituted "section 801" fo r 
"section 802" in pare, (bX2), para. (cXD . aod subpart. (eX 2) 
(A ), effective fo r tax. y n . begin, after 12 /3 1 /8 3 .
In  1 0 . P .L . 96-222, See. 101(*X7XB), corrected Sec. Ulr'fiS o f  
P .L . 95-600 [see below], P rio r to corrections Sec, 141(g) o f  
P .L  95-600 read as follows: . .  •"(g) Effective dates. '

" (1 ) In  general. The amendments made by this section 
(other than by subsection (fX 3 )) ih*U apply with ra p e d  to 
qualified investment fo r  taxable yean beginning after December 
31, 1 9 7 8 .'
- P . L  96-222, Sec. 10 l(aX 7X LX iX V n i). substituted " u x  
credit employee stock ownership plan" fo r  “ an ESO P" in 
subsec. (a ) . . .  Sac. l01 (*X 7XLXviXH ). substituted "em ­
ployee" fo r "leveraged employe*" in subseo. (* ), presumably 
intended by Congress to be effective for qualified investments 
in tax. y n . begjo. after 7 8  (Sec. 101 (b )(2)) although technically 
effective with respect to decedent* dying 'after 4 /1 /8 0  [Sec.
lO lfo X lX D )) .
In  71, P .L  95-600, Sec. 141(1X4), amended the last sentence 
o f subasc. (a ), for qualified investments in tax. y n . begin, after 
78. ..
P a n . (gX2) o f  Sac 141 provides ** follow*:. . .

“ (2 ) Election to have amendments apply during 1978. A t th* 
election o f the taxpayer, paragraph ( I )  shall be applied by 
substituting 'Dw tfflbe r 31, 1977’ . foe ‘December 31, 1978*; 
except that in the rase, o f  a p lan in existence before December 
31, 1978, any tuch election rho ll not affect the required 
allocation o f  employer securities attributable to qualified invest- • 

.meet fo r taxable y a rn  beginning before January I, 1979. A a 
election under tbe preceding sentence shall be mode at su ch ' 
lima and in such manner a*.tha Secretary o f tbe Treasury o r .  
h it delegate shall prescribe. Such an election, one* made, shall 
be irrevocable. P rio r to amendment, the last sentence in subset,
(a ) read as follows;
“ Ax used in this subsection, the term "stock" does not include 
nonvoting stock which is limited and preferred as to dividends, 
empiovtr securities within the meaning o f sectioo J01(dX9XA ) 
o f the Tax Redaction Ant o f  1975, or qualifying employer 
securities within the osan ing o f  section 4973(c )(8 ) while such 
securities are bdd  under an employee stock ownership plan 
which meet* the requirements o f  taction 301(d) o f  such Act o r  
saction 4975 (e )(7 ), respcctiytly." . . . .
In  76, P .L  94-455, Sec. 803 (bXD , substituted "dividend*, 
employer Securities within the meaning Of ssction J0 l(dX 9X A ) 
o f the Tax Reduction Act o f  1975, o r  nu llifying employer 
securities within tbe meaning o f  section 4975(*X8) while such 
securities ora held under an employee stock ownership plan 
which maata the requirement* o f section 301(d) o r  such Act o r  
aeetlon 4975 (e )(7 ), respectively." fo r "dividends" at the end o f  
rubsee. (a ), fo r  tax. y n . begin, a fter 7 4 . - - 
— P .L  94-455, Sec. 1051(g), amended pare, (bX4k fo r  tax. yre. 
begin, after 7 5 ,  except that “ qualified pooaapcn s o o n *  invest­
ment income" s i  defined In section 936(dX2) o f  the Internal 
Revenue Coda o f 1954 shall rnduda income Grom airy source 
outside tha United State* i f  th* taxpayvr rstob fishes to tbe 
satisfaction o f  th* Secretory o f  the Treasury o r his delegare 
that the Income from  ta rh  sources wot earned before 10/1/76 , 
P rio r to amendment, p an . (bX 4) read as fo llow *

" (4 ) Corporation* entitled to  the benefit* o f section 931, by 
reason o f motiving a large percentage o f their in come from 
source* within potssn i om  o r  the United States.”
— P .L  94-455. Sac. 1053(dX2). deleted pore, (bX3). fa r tax. 
y n . begin, after '77, P rio r to amendment, pom. (bX 5) trad as 
fo llow i:

" (5 ) Corporations organized under the China T rade Act, 

— P.L . 94-435, See. I5 0 7 (a )_ a i*» a~ < — '—  ' ‘



u s e s  Code Sec. 1504_______________________________________________Affiliated corporations

been. « J W  '10. fas. 1507(c)(2) of tlx Act provWad tba 
roJowmf trtwtit'wl rate 

"(2) Tmufttat rota with r n t a  to oxrvovert or o o f t y  

Ucta relating to pre-etatlgo txxahW j n n  and nentennuutkm 
of group.—  i  - 

“(A) Limitttioca oc airrrcrvm or oanybadu for groupa 
tJcstini under smtan 1304<c>Ca)— If an iflUatad group ciacti 
to Alt a ajaaoiidatad nntnt p u m u m t  to taction 15(H<cX2) of 
the Internal Revenue Code of I9S4, a carryover of a lou or 
credit front a taubie year ataing before January 1. 1911. and 
laatei or cttdlu which may be carried beck to taxable yean 
ending before rich dele, thill be taken into account at If tbit 
jeetion had not beet enacted.

"(B) Nonterounatioa of effillated group,— The Btere election 
to file a oouoiidatad return pumant to tush aecdor 1304(eX2) 
thall not cauM the termtnarioo .of an aB1 Hated group Sling 
eonaolidettd ratum." , . ■

Prior to ireeadment, aibaac. (c) rued a* foUowi:

"fcj t i K l u d i b k  Mavrance compen/efc 

“Daaprt* tha provinces of paragraph (2) of jubtecdon (b), 
two o r  more detneadc ituuranoe com parti M  each of which tt 
subject to taxation under the some lection of this subtitle shall 
be oontidercd aa includible corporations for the purpose of the 
application of subeection (e) to w c h  Iniurtnoe oomparties 
“tee.". ...

fa *71, P.L 92-171, Sec. 102(e), 12/10/71, added para, (b)(7).

In -W, P.L 91-172, Sec. 121(»X*). added tubaac. (e), h r  tax. 
yn. begin. after 11/31/69.

Ia 'M, P.L 19-319, deleted aubaec. (b)(7), effective 1/1/69.

Prior to repeal the subttc reads (7) Unincorporated buainm 
cnterpriaaa subject to tax as eorporaboits under section 1361. 

la *60 PX- $6-779 inserted "and teal estate investment mutt" 
following "Regulated investment companies" iu subtec. (bX6). 
for tax. yrs. bagi*. after '60.

Ia 79, P.L t6-W eliminated reference to section 111 in tubeec.
(b)(7) for tax. yn. begin, after ‘57 . . . deleted subaec. (bX*), 
which excepted an electing small business corporation from the 
term "Includible corpora tiers", effective 9/24/39.

Ia H ,  PJL 13466 added aubue. (bX<) for tax. yrs. begin, 
after "36.

Ia '36, P.L 429 inserted reference to section 111 in subtec. (b)
(2)' for tax. yn. begin, after '34.

ec. ISO*, Crou referteces.
(1) For suspension' of running of statute of limiutions, 
when notict in respect of A deficiency is milled to one 
corporation, see section 6503(a)(1).
(2) For Allocation of income, and deductions of' related 
trades or businesses, see section 432.

. * . - * -  . i
Subchapter B.—Related Rules

'• .. .. •”
I. In general.

E(. . Certain controlled corporations. .
PART I—IN OENERAL

C. • ■
31. Disallowance of the benefits of the graduated cor­

porate rates and accumulated earnings credit
32. Earnings and profits. ’l '

la *71 P.L 93-600. Sec. lOlfbXltXB) amended item 1131. 
Prior to amend seat item 1351 read as follow*'

"1351, Dfaadowiaoe or surtax exemption end aoeuraaiated 
•truss g> cmdiL"

la '(6, P .L 11-272 inserted the table of parti, and tbe beading 
to Part I. . . .

t  1351. Disallowance of the banafltg of the graduated 
corporate rataa and accumulated earnings emit.

In general.
:f—
1) any corporation transfer*, on or after January 1, 
931, and on or before June 12, 1963, all or part of its

/ O *

property (other than money) to a transferee corpora­
tion,
(2) any corporation transfers, directly or indirectly, 
after June 12, 1963, all or part of its property (other 
than money) to a transferee corporation, or
(3) five or fewer individuals who are in control of a 
corporation transfer, directly or indirectly, after June 
12, 1963, property (other than money) to a transferee 
corporation, . .

and the transferee corporation was created for the pur­
pose of acquiring such property or was not actively 
engaged in business at the time of such acquisition, and if 
after such transfer the transferor , or transferors are in 
control of such transferee corporation during any part of 
the taxable year of such: transferee corporation, , then for 
such taxable year of such transferee corporation the 
Secretary may (except as may be otherwise determined 
under- subsection (c)) disallow the benefits of the rgt« 
contained in section 11(b) which' are lower than the 
highest rate specified in such section, or the accumulated 
earning* credit provided in paragraph (2) or (3) of section 
535(c), unices such transferee corporation shall establish 
by the clear preponderance of the evidence that the 
securing of such benefits or credit was not a major 
purpose of such transfer. , . '
(b) Control.

For purposes of subsection (a), the term ‘'control” 
meana—

(1) With respect to a transferee corporation described 
in subsection (a)(1) or (2). the ownership by the trant- 
feror corporation, its shareholders, or both, of stock 
possessing at least 80 percent of the total combined 
voting power of all clasaes of stock entitled to vote or 
at least 80 percent of the total value of shares of all 
classes of the stock; or
(2) With respect to each corporation described in 
subeection (a)(3). the ownership by the five or fewer 
individuals described in such subsection of stock pos­
sessing— ,

(A) at least 80 percent of the total combined voting
G wer of all classes of stock entitled to vote or at 

ist 80 pjreent of the total value of shares of all 
classes of the stock of each corporation, and
(6) more than 50 percent of the total combined 
voting power of all classes of stock entitled to vote 
or more than 50 percent of the total value of shares 
of all classes of stock of each corporation, taking 
into account the stock ownership of each such indi­
vidual only to the extent such stock ownership is 
identical with respect to each such corporation.

For purpose* of this subsection, section 1563(c) shall 
apply in determining the ownership of stock.

(c) Authority of the Secretary under this section.
The provisions of section 269(e), and the authority of 

the Secretary under such section, shall, to the extent not 
inconsistent with the provisions of this section, be appli­
cable to this section.

In  **6, P J -  * * .3 1 4 . Sac. 1I99AC36). ro tatltu tx i "2 9 6 (c )"  fo r  
"2 96 (b )"  ia nuhMC. (a), A c t m  10/22/16. 
ia  1 1 ,  P . L  97-34 ,. Sao. 232 (a ), d tiaud  “ 3 1 3 0 0 0 0 "  bafora 
"aoctUBuktad aan iaga aredri" In tubaac. (a ), fo r  tax. y n . 
b ag*. aftar 12 /3 1 /1 1 .
Ia 1 1 ,  P .L 9 3 4 0 0  lac. 301000‘XA), antaitutad "dfoabow 
tba baacAca of tba rata cawtafoarf k  aaadoa 11(b) whieb i n  
lowar than tin higbot rate utttfad bt tucb aectioa" for 
"diaallow tha n m a x  axwnprioo ( o * dtflnad la Mctioa 11(d)" in 
tubaeo. (a) . . . lubarinicd “»ach baocflta or" for "inch ax- 
•cnptica or" la iub*ac- (a). . . Sac. )0!(bXll)(l) iwaadwi tba 
haatbug o f  C o d e  Sac. 1351, for tax. yn. btgjn. after 12/31/7S,

[Reference* and Notes are In asperate binders]



§ 06.01.020 A l a s k a S»...irres § 06.01.020

However, the cost to the financial institution in connection with an 
examination may not exceed $7,500 per examination. The, assessment 
shall be made by the commissioner as soon as feasible after the exami­
nation or investigation has been completed. All assessments shall be 
paid to and received by the department by each institution within 30 
days after receipt o f notice o f the assessment.

(c) A financial institution that fails to make the payments required 
by the commissioner under (a) and (b) of this section within the time 
specified is subject to a penalty o f  not more than $100 each day it is 
late. The penalty, together with the amount due under (a) o f this 
section, may be recovered in a civil action brought by the department. 
(§ 42 ch 169 SLA 1978)

. , .. . • . • . t
:r  $Sec. 06,01.020. General powers o f  .departm ent <a) Notwith­

standing other provisions o f this title, the commissioner may by regu­
lation authorize financial institutions, except licensees subject to AS 
06.20 or AS 06.40, to exercise.any o f the powers conferred upon, or to 
be subject to any o f  the limitations imposed upon, a federally char­
tered bank, trust company, savings association, federally chartered 
credit union, or other federally chartered institution doing business in 
this state which is subject to the regulations o f  the United States 
Comptroller o f  the Currency, the Federal Reserve Board, the Federal 
Home Loan Bank Board, the Federal Deposit Insurance Corporation, 
the National Credit Union Administrator, <4r the successor or succes­
sors o f them, i f  the commissioner finds that the exercise o f the power 
or imposition of the limitation both

(1) serves the public convenience and advantage; and
(2) equalizes and maintains the quality o f  competition between 

state-chartered f in a n cia l institutions and corresponding federally 
chartered financial institutions.

(b) The authority granted to the commissioner by this section may 
not be limited by law unless that law expressly refers to this section. 
(§ 42 ch 169 SLA 1978; am § 1 ch 47 SLA'1980; am § 1 ch 63 SLA 
1981)

R e  visor’* notes. —  In 1931 the word 

"upon" was inserted after the w ord “i m­

posed" in (a) of this section to correct a 

manifest error in § I, ch. 63, S L A  1981.

Editor's notes. —  Section 2, ch. 63, 

}  S L A  1981 provides that (b) of this section 

7  applies only to statutes enacted after Oc- 

f tober 8, 1981.

Opinions of attorney g e n c r a L  —  T h e  

Administrative Procedure Act ( A S  44.62) 

provides that the commissioner shall be 

subject to its provisions. 1960 Op. Atty. 

Gen. No. 7.
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provisions of that section, revoke the 
fiduciary powers granted to the bank,

278S2, June 25.19833
3 9.18 yCollfctlre Investment

Where not In contravention of 
local law, funds held by a national 
bank as fiduciary may be Invested col* 
lectlvely: •

<1) In a common trust fund main* 
talned by the bank exclusively for the 
collective investment and reinvest* 
ment of moneys contributed thereto 
by the bank In Its capacity as trustee, 
executor, administrator, guardian or 
custodian under a uniform gifts to 
minors act.

(25 In ft fund consisting solely of 
assets of retirement, pension, profit 
sharing, stock bonus or other trusts 
which are exempt from Federal 
income taxation under the Internal 
Revenue Code.

(b) Collective investments of funds 
or other property by national banks 
under paragraph (a) of this section 
(referred to In this paragraph as “col* 
lectlve Investment funds”) shall be ad­
ministered as follows:

(1) Each collective Investment fund 
shall be established and maintained lh' 
accordance with a written plan (re­
ferred to herein as the Flan) which 

• shall be approved by a resolution of 
the bank's board of directors and filed 
with the Comptroller of the Currency. 
The Flan shall contain appropriate 
provisions not Inconsistent with the 
rules and regulations of the Comptrol­
ler of the Currency as to the manner 
in which the fund is to be operated. In­
cluding provisions relating to the In­
vestment powers and a general state­
ment of the Investment policy of the 
bank with respect to the fund; the al­
location of income, profits and losses; 
the terms and conditions governing 
the admission or withdrawal of partici­
pations In the fund; the auditing of ac­
counts of the bank with respect to the 
fund; the basis and method of valuing 
assess In the fund, setting forth specif­
ic criteria for each type of asset; the 
minimum frequency for valuation of 
assets of the fund; the period follow­
ing each such valuation date during 
which the valuation may be made 
(which period In usual circumstances 
should not exceed 10 business days);

Comptroller o ® Currency/ Treasury
the basis upon which the fund may be 
terminated; and such other matters as 
may be necessary to define clearly the 
rights of participants In the fund. 
Except as otherwise provided in para­
graph (bX15) of this section, fund 
assets shall be valued at market value 
unless such value Is not readily ascer­
tainable, in which case a fair value de­
termined in good faith by the fund 
trustees may be used. A copy of the 
Plan shall be available at the principal 
office of the bank for Inspection 
during all banking hours, and upon re­
quest a copy of the Flan shall be fur­
nished to any person.

(2) Property held by a bank in its ca- * 
padty as trustee of retirement, pen­
sion. profit sharing, stock bonus, or 
other trusts which are exempt from 
Federal income taxation under any 
provisions of the Internal Revenue 
Code may be invested In collective in­
vestment funds established under the 
provisions of paragraph (1) or (2) of 
paragraph (a) of this section, subject 
to the provisions herein contained per­
taining to such funds, and may qualify 
for tax exemption pursuant to section 
584 of the Internal Revenue Code.. 
Assets of retirement, pension, profit 
sharing, stock bonus, or other trusts 
which are exempt from Federal 
Income taxation by reason of being de­
scribed In section 401 of the Code may|[ 
be Invested In collective Investment 
funds established under the provisions 
of paragraph (2) of paragraph (a) of 
this section if the fund qualifies for If  ̂
tax exemption under Revenue Ruling] s  
56-267, and following rulings.

; ..(3) All participants. In the collective 
Investment fund shall be on the basis 
of a proportionate Interest in all of the 
assets. In order to determine whether 
the Investment of funds received or 
held by a bank as fiduciary in a par­
ticipation In a collective Investment 
fund Is proper, the bank may consider 
the collective Investment fund as a 
whole and shall not, for example, be 
prohibited from making such invest­
ment because any particular asset Is 
nonincome producing.

(4) Not less frequently than once 
during each period of 3 months, a 
bank administering a collective invest­
ment fund shall determine the value 
of the assets In the fund as of the date

§9.18
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set for the valuation of assets. No par­
ticipation shall be admitted to or with­
drawn from the fund except (i) on the 
basis of such valuation and (11) as of 
such valuation date. No participation 
shall be admitted to or withdrawn 
from the fund unless a written request 
for or notice of intention of taking 
such action shall have been entered on 
or before the valuation date In the fi­
duciary records of the bank and ap­
proved In such manner as the board of 
directors shall prescribe. No requests 
or notices may be cancelled or coun­
termanded after the valuation date. If 
a fund described In paragraph (&X2) of 
this section is to be Invested In real 
estate or other assets whleh are not 
readily marketable, the bank may re­
quire a prior notice period, not to 
exceed 1 year, for withdrawals.

(5X1) A bank administering a collec­
tive Investment fund shall at least 
once during each period of 12 months 
cause an adequate audit to be made of 
the collective Investment fund by audi­
tors responsible only to the board of 
directors of the bank. In the event 
such audit Is perfonned by independ­
ent public accountants, the reasonable 
expenses of such audit may be charged 
.to the collective Investment fund.

(II) A bank administering a collective 
Investment fund shall at least once 
during each period of 12 mouths pre­
pare a financial report of the fund. 
This report, based upon the above 
audit, shall contain a list of invest­
ments In the fund showing the cost 
and current market value of each In­
vestment,* a statement for the period 
since the previous report showing pur­
chases, with cost; sales, with profit or 
loss and any other Investment 
changes; Income and disbursements; 
and an appropriate notation as to any 
investmer.es In default

(III) The financial report may In­
clude a description of the fund's value 
on previous dates, as well as its income 
and disbursements during previous ac­
counting periods. No predictions or 
representations as to future results 
may be made. In addition, as to funds 
described In paragraph (a XI) of this 
section, neither the report nor any 
other publication of the bank shall 
make reference to the performance of

§9.18

funds other than those administered 
by the bank.

(iv) A copy of the financial report 
shall be furnished, or notice shall be 
given that a copy of such report la 
available and will be furnished with­
out charge upon request, to each 
person to whom a regular periodic ac­
counting would ordinarily be rendered 
with respect to each participating ac­
count A copy of such financial report 
may be furnished to prospective cus­
tomers. The cost of printing and distri­
bution of these reports shall be borne 
by the bank. In addition, a copy of the 
report shall be furnished upon request 
to any person for a reasonable charge. 
The fact of the availability of the 
report for any fund described in para­
graph (aXl) of this section may be 
given publicity solely In connection * 
with the promotion of the fiduciary 
services of the bank.

(v) Except as herein provided, the 
bank shall not advertise or publicize 
Its collective Investment fundCs) de­
scribed in paragraph (aXl) of this sec­
tion.

(8) When participations are with­
drawn from a collective Investment 
fund, distributions may be made In 
cash or ratably In kind, or partly In 
cash and partly In kind: Provided, 
That all distributions as of any one 
valuation date shall be made on the 
same basis.

(7) If for any reason an investment 
Is withdrawn in kind from a collective 
Investment fund for the benefit of all 
participants in the fund at the time of 
such withdrawal and such Investment 
Is not distributed ratably In kind, it 
shall be segregated and administered 
or realized upon for the benefit rat­
ably of all participants In the collec­
tive Investment fund at the time of 
withdrawal.

(8X 1) No bank shall have any Inter­
est in a collective Investment fund 
other than In its fiduciary capacity. 
Except for temporary net cash over­
drafts or as otherwise specifically pro­
vided herein. It may not lend money to 
a fund, sell property to, or purchase 
property from a fund. No assets of a 
collective investment fund may be in­
vested In stock or obligations. Includ­
ing time or savings deposits, of the 
bank or any of Its affiliates: Provided,

12 C F R  Ch. I (1-1-89 Edition)
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That such deposits may be made cf 
Xunda awaiting investment or distribu­
tion. Subject to all other provisions of ' 
this part, funds held by a bank as fidu­
ciary for its own employees may be In­
vested In a collective Investment fund. 
A bank may not make any loan on the 
security of a participation In a fund. If 
because of a creditor relationship or 
otherwise the bank acquires an Inter­
est in a participation In a fund, the 
participation shall be withdrawn on 
the first date on which such withdraw­
al can be effected. However, in no case 
shall an unsecured advance until the 
time of the next valuation date to an 
account holding a participation be 
deemed to constitute the acquisition 
of an Interest by the bank.

(11) Any bank administering a collec­
tive Investment fund may purchase for 
Its own account from such fund any 
defaulted fixed income investment 
he'-d by such fund. If In the Judgment 
of. the board of directors the cost of 
segregation of such Investment would 
lee greater than the difference be­
tween Its market value and Its princi­
pal amount plus Interest and penalty 
charges due. If the bank elects to so 
purchase such investment, it must do 
so at Its market value or at the sum of 
cost, accrued unpaid interest, and pen­
alty charges, whichever Is greater.

(9) Except In the case of collective 
Investment funds described in para­
graph <aX2) of this section:

(I) No funds or other property shall 
be invested In a. participation In a col­
lective Investment fund if as a result 
of such Investment the participant 
would have an Interest aggregating In 
excess of 10 percent of the then 
market .value of the fund: Provided, 
That In applying this limitation If two 
or more accounts are created by the 
same ’person or persons and as much 
as one-half of the Income or principal 
of each account Is payable or applica­
ble to the use of the same person or 
persons, such accounts shall be consid­
ered as one;

(II) No investment for a collective in­
vestment fund shall be made In stocks, 
bonds, or other obligations of any one 
person, firm, or corporation If as a 
result of such Investment the total 
amount Invested In stocks, bonds, or 
other obligations Issued.or guaranteed

*£ompfroIUr of the Co -icy. Treasury
by such person, firm or corporation 
would aggregate In excess of 10 per­
cent of the then market value of the 
fund: Provided, That this limitation 
shall not apply to Investments In 
direct obligations of the United States 
or other obligations fully guaranteed 
by the United States as to principal 
and Interest;

(ill) A bank administering a collec­
tive investment fund shall maintain. In 
cash and readily marketable Invest­
ments. such percentage of the assets 
of the fund as Is necessary to provide 
adequately for the liquidity needs of 
the fund and to prevent Inequities 
among fund participants.

(10) The reasonable expenses In­
curred In servicing mortgages held by 
a collective Investment fund may be 
charged against the Income account of 
the fund and paid to servicing agents, 
including the bank administering the 
fund,

(11X1) A bank may (but shall not be 
required to) transfer up to 5 percent 
of the net income derived by a collec­
tive investment fund from mortgages 
held by such fund during any regular 
accounting period to a reserve ac­
count: Provided, That no such trans­
fers shall be made which would cause 
the amount In such account to exceed 
1 percent of the outstanding principal 
amount of all mortgages held in the 
fund. The amount of such reserve ac­
count, If established, shall be deducted 
from the assets of the fund In deter­
mining the fair market value of the 
fund for the purposes of admissions 
and withdrawals,

(11) At the end of each accounting 
period, all Interest payments which 
are due but unpaid with respect to 
mortgages In the fund shall be 
charged against such reserve account 
to the extent available and credited to 
income distributed to participants. In 
the event of subsequent recovery of 
such Interest payments by the fund, 
the reserve account shall be credited 
with the amount so recovered.

(12) A national bank administering a 
collective investment fund shall have 
the exclusive management thereof. 
The bank may charge a fee for the 
management of the collective Invest­
ment fund: Provided, That the frac­
tional part of such fee proportionate

§9.18



to the Interest of each participant 
shall not. when added to any other 
compensations charged by a bank to a 
participant, exceed the total amount 
of compensations which would have 
been charged to said participant If no 
assets of said participant had been in­
vested In participations in the fund. 
The bank shall absorb the costs of es­
tablishing or reorganizing a collective 
investment fund.

(13) No bank administering a collec­
tive Investment fund shall issue any 
certificate or other document evidenc­
ing a direct or indirect Interest In such 
fund In any form.

(14) No mistake made in good faith 
and In the exercise of due care In con­
nection with the administration of a 
collective investment fund shall be 
deemed to be a violation of this part If 
promptly after the discovery of the 
mistake the bank takes whatever 
action may be practicable In the cir­
cumstances to remedy the mistake.

(15) Short-term Investment funds es­
tablished under paragraph (a) of this 
section may be operated on a cost, 
rather than market value, basis for 
purposes of admissions and withdraw­
als, If the plan of operation satisfies 
the following conditions:

(I) Investments must be limited to 
bonds, notes or other evidences of In­
debtedness which are payable on 
demand (Including variable amount 
notes) or which have a maturity date 
not exceeding 91 days from the date of 
purchase. However, 20 percent of the 
value of the fund may be Invested In 
longer term obligations:

(II) The difference between the cost 
and anticipated principal receipt on 
maturity must be accrued on a 
straight-line basis;

(III) Assets of the fund must be held 
until maturity under usual circum­
stances; and

(iv) After effecting admissions and 
withdrawals, not less than 20 percent 
of the value of the remaining assets of 
the fund must be composed of cash, 
demand obligations and assets that 
will mature on the fund's next busi­
ness day.

(c) In addition to the Investments 
permitted under paragraph (a) of this 
section, funds or other property re­
ceived or held by a national bank as fl-

§9.18

duclary may be Invested collectively, 
to the extent not prohibited by local 
law, as follows:

(1) In shares of a mutual trust In­
vestment company, organized and op­
erated pursuant to a statute that spe­
cifically authorizes the organization of 
such companies exclusively for the In­
vestment of funds held by corporate 
fiduciaries, commonly referred to as a 
“bank fiduciary fund.”

(2XD In a single real estate loan, a 
direct obligation of the United States, 
or an obligation fully guaranteed by 
the United States, or In a single fixed 
amount security, obligation or other 
property, either real, personal or 
mixed, of a single issuer; or

(Ii) On a short-term basis In a vari­
able amount note of a borrower of 
prime credit: Provided, That such note 
shall be maintained by the bank on Its 
premises and may be utilized by it 
only for Investment of moneys held In 
its trust department accounts: Provid­
ed further, That the bank owns no par­
ticipation In the loans or obligations 
authorized under paragraph (cX2) (1) 
or (11) of this section, and has no Inter­
est in any investment therein except 
in Its capacity as fiduciary.

(3) In a common trust fund main­
tained by the bank for the collective 
Investment of cash balances received 
or . held by a bank In Its capacity as 
trustee, executor, administrator, or 
guardian, which the bank considers to 
be Individually too small to be Invested 
separately to advantage. The total In­
vestment for such' fund must not 
exceed $100,000; the number of par­
ticipating accounts is limited to 100, 
and no participating account may 
have an Interest In the fund In excess 
of $10,000: Provided, That In applying 
these limitations If two or more ac­
counts are created by the same person 
or persons and as much as one-half of 
the Income or principal of each ac* 
coun, Is presently payable cr applica­
ble to the use of the same person or 
persons, such account shall be consid­
ered as one: And provided. That no 
fund shall be established or operated 
under this paragraph for the purpose 
of avoiding the provisions of para­
graph (b) of this section.

(4) In any. Investment specifically au­
thorized by court order, or authorized

12 C F R  Ch. 1 (1-1-89 Edition)
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by the Instrument creating the fiduci­
ary relationship, in the case of trusts 
created by a corporation, Its subsidiar­
ies and affiliates or by several Individ­
ual settlors who are closely related: 
Provided, That such Investment Is not 
made under this subparagraph for the 
purpose of avoiding the provisions of 
paragraph (b) of this section.

(5) In such other manner as shall be 
approved in writing by the Comptrol­
ler of the Currency.
(The Information collection requirements 
contained In paragraph CbXl) were ap­
proved by th* Office of Management and 
Budget »inder control number 1557-0141. 
The Information collection requirements 
contained In paragraph (bX5) were ap­
proved under control number 1557-0140)
(37 FR 24161, Nov. 15,1872. u  amended at 
40 FR 15771, Apr. SOL 1875; 40 FR 20612. 
May 12.1075; 41 FR 26678, June 29.1976; 41 
FR 47935, Nov. 1, 1876; 47 FR 27832, June 
25.1982; 49 FR 11824, Mar. 28,1984]
9 9.19 Forma,

All forms referred to in this part and 
all such forms as amended from time 
to timeyshall be a part of this part.
8 9.20 Registration of national bank trans­

fer agents.
(a) An application for registration, 

pursuant toVectlon 17A(c) of the Se­
curities Exchange Act of 1934, as 
amended (the\"Act'’), of a transfer 
agent for which.'the Comptroller Is the 
appropriate regulatory agency, as de­
fined in section 3<0X34XB) of the Act, 
shall be filed with the Comptroller on 
Form TA-1, In accordance with the in­
structions contained Therein and shall 
become effective on tne thirtieth day 
following the date on which the appli­
cation Is filed, unless the Comptroller 
takes affirmative action Vo accelerate, 
deny or postpone such registration In 
accordance with the provisions of sec­
tion 17A(c) of the Act. \

(b) The filing of any amendment to 
an application for registration as a 
transfer agent pursuant to paragraph 
(a) of this section, which registration 
has not become effective, shall post­
pone the effective date of the registra­
tion until the thirtieth day following 
the date on which the amendment Is 
filed, unless the Comptroller takes, af­
firmative action to accelerate, denyv or 
postpone the registration in accord­

* Comptroller of th jrrency, Treasury
ance with the provisions of section 
17A(fc)of the Act.

(c) within sixty calendar dt a fol­
lowing the date on which any Informa­
tion reported on Form TA-1 becomes 
Inaccurate, misleading or Incomplete, 
the registrant shall file an amendment 
on Fomi TA-1 correcting the Inaccu­
rate, misleading or Incomplete Infor­
mation. \

(d) Every registration and amend­
ment filed, pursuant to this section 
shall constitute a "report” or "applica­
tion” within the meaning of sections 
17,17A(c) arid 32(a) of the Act
(Sees. 8<aX34XB), 17, 17A. and 23 o f the Se­
curities Exchange Act o f 18J4 <16 U.S.C. 
78c(aX34XB), 78b. 78q-l. 78w)>
140 FR 60252. ok. 29, 1975, as amended at
47 FR 67256. DecA23,1982]1 «

69.21 Applications for stay* of discipli­
nary sanctions or summary suspen­
sions Imposed fcy a registered clearing 
agency. \

If any registeredi clearing agency Im­
poses any final disciplinary sanction 
pursuant to section 17(bX3XG) of the 
Securities Exchange Act of 1934, or 
summarily suspends or limits or pro­
hibits access pursuant -to section 
17A(bX5XC) of the\ Act, any person 
aggrieved thereby \for which the 
Comptroller of the Currency Is the ap­
propriate regulatory Wency may fQe 
with the Comptroller of the Currency, 
by telegram or otherwise, a request for 
a stay of imposition of such action. 
Such request shall be in writing and 
shall Include a statement as to why 
such stay should be granted.
(Secs. 17A. IS and 23 o f the'Securities Ex­
change Act o f 1934 <15 U.8.C. \8q-l,78s and 
78w)> \
(42 FR 26969. May 26.1977] \

6 922 Applications for renew o f final dis­
ciplinary sanctions, denials o f  partici­
pation, or prohibitions or limitations 
o f access to services imposed by regis­
tered ctearing agencies. \

(a) Proceedings on an application to 
the Comptroller of the Currency 
under section 19(dX2) of the Securi­
ties Exchange Act of 1934 for review 
of any final disciplinary sanction, 
denial or conditioning of participation, 
or prohibition or limitation with rdv

§9.22
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House Majority Leader
C o m m it t e e s  

H o u s e  Ju d ic ia r y  

H o u s e  R u l e s  

H o u s e  St a t e  A ffairs 

S p e c ia l  C o m m it t e e  

M il it a r y  a n d  V et. A ffairs 

L e g is l a t iv e  C o u n c il

DATE: M a r c h  4 ,  1992

TO: M em bers o f  t h e  H o u s e  J u d i c i a r y  C o m m it t e e

FROM: M a x F .  G r u e n b e r g ,  J r .  / V W y

R E: S u p p o r t  f o r  HB 4 8 3 , " T h e  S e t t l e m e n t  i n  t h e  S u n s h i n e
B i l l "

I  w o u ld  v e r y  m uch a p p r e c i a t e  y o u r  s u p p o r t  f o r  HB 4 8 3 .
A s y o u  r e c a l l ,  HB 483 w as i n t r o d u c e d  b y  t h e  J u d i c i a r y  
C o m m it t e e  a t  t h e  r e q u e s t  o f  t h e  S e t t l e m e n t  S u b c o m m it t e e .

HB 4 8 3 ,  " S e t t l e m e n t  i n  t h e  S u n s h i n e " ,  r e q u i r e s  c o u r t  a p p r o v a l  
o f  o u t - o f - c o u r t  s e t t l e m e n t s  o f  p u b l i c  i n t e r e s t  l i t i g a t i o n .  
T h e r e  m u s t  b e  p u b l i c  n o t i c e  a n d  a p u b l i c  com m ent p e r i o d  p l u s  a 
f i n d i n g  b y  t h e  c o u r t  t h a t  t h e  s e t t l e m e n t  i s  i n  t h e  p u b l i c  
i n t e r e s t .  P u b l i c  i n t e r e s t  l i t i g a t i o n  i s  d e f i n e d  a s  l a w s u i t s  
b r o u g h t  b y  t h e  s t a t e  f o r  dam ages t o  n a t u r a l  r e s o u r c e s ,  i f  t h e  
v a l u e  i s  o v e r  $10 m i l l i o n .

The. s u b c o m m it t e e  h e a r d  t e s t i m o n y  t h a t  t h e  f i n a l  c i v i l  
s e t t l e m e n t  o f  t h e  E x x o n  V a l d e z  o i l  s p i l l  l i t i g a t i o n  was 
e s s e n t i a l l y  t h e  same a s  t h e  p r o p o s a l  t h a t  t h e  H o u s e  r e j e c t e d  
w i t h  t h e  p a s s a g e  o f  HCR 2 9 ,  e x c e p t  t h a t  i t  d i d  n o t  p r o v i d e  f o r  
l e g i s l a t i v e  a p p r o v a l  o r  p u b l i c  com m e n t, a n d  t h e  p a y m e n t  
s c h e d u l e  was m oved  b a c k  r e s u l t i n g  i n  a r e d u c t i o n  i n  t h e  
p r e s e n t  v a l u e  o f  t h e  c i v i l  s e t t l e m e n t  b y  a b o u t  $ 7 . 3  m i l l i o n .

S ta te  o f  A la s k a

Representative Max F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

P.O. B o x V  

Ju n e a u , A K  99811 

(907) 465-3718 

465-4968/4986 

(Se s s io n )

3111 C  St r e e t , S u it e  440 

A n c h o r a g e . A K  99503 

(907) 561-7621

M E M O R A N D U M



T h e r e  s h o u l d  b e  j u d i c i a l  i n v o l v e m e n t  w hen t h e  s t a t e  s e t t l e s  
l a w s u i t s ,  s u c h  a s  o u r  c l a i m s  a g a i n s t  E x x o n ,  w h e r e  s i g n i f i c a n t  
i s s u e s  o f  p u b l i c  i n t e r e s t  a r e  i n v o l v e d ,  w h ic h  m ay n o t  b e  
a d e q u a t e l y  a d d r e s s e d  o r  r e p r e s e n t e d  b y  t h e  a d v o c a t e s  o f  t h e  
d e f e n d a n t  o r  t h e  e x e c u t i v e .  T o  e n s u r e  a f u l l  a n d  f a i r  
s e t t l e m e n t  i n  t h e s e  c a s e s ,  t h e r e  s h o u l d  b e  a p r o c e e d i n g ,  o p e n  
t o  t h e  p u b l i c ,  b e f o r e  a n  i m p a r t i a l  j u d i c i a l  b o d y  em pow ered t o  
m ake a  f i n a l  d e t e r m i n a t i o n  t o  a c c e p t  o r  r e j e c t  t h e  p r o p o s e d  
s e t t l e m e n t .  T h i s  d e c i s i o n  s h o u l d  b e  made o n l y  a f t e r  t h e  p u b l i c  
h a s  b e e n  h e a r d .

" S e t t l e m e n t  i n  t h e  S u n s h i n e "  w i l l  h e l p  p r e v e n t  t h e  t y p e  o f  
f a i l u r e s  o f  p r o c e s s  t h a t  o c c u r r e d  i n  t h e  s e c o n d  E x x o n  
s e t t l e m e n t .

I f  y o u  h a v e  a n y  q u e s t i o n s  p l e a s e  c a l l  me o r  my l e g i s l a t i v e  
a s s i s t a n t ,  M a r k  H a n d l e y ,  a t  4 6 5 - 4 9 8 6 .

T h a n k  y o u .

H B 4 8 3 . SUP



A la s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t
519 West. 8th Avenue, Suite 201 • Anchorage. Alaska 99501 • (907) 274-3621

M a r c h  3 ,  1992

R e p . D a v e  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m it t e e  
P . O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

R E : ACE S u p p o r t  f o r  HB 4 8 3 ,  HB 4 8 4 ,  and  HB 486

D e a r  R e p . D o n l e y :

T h e  A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  (ACE) a p p r e c i a t e s  t h i s  
o p p o r t u n i t y  t o  e x p r e s s  o u r  s u p p o r t  f o r  t h e  a b o v e  r e f e r e n c e d  
l e g i s l a t i o n .  I t  i s  e s s e n t i a l  t h a t  t h e  l e g i s l a t u r e  e x e r t  i t s  f u l l  
a u t h o r i t y  u n d e r  t h e  c o n s t i t u t i o n  t o  a p p r o p r i a t e  m o n ie s ,  a n d  a l s o  
t o  e n s u r e  t h a t  a d e q u a t e  p u b l i c  o v e r s i g h t  o c c u r  i n  r e g a r d s  t o  how 
s p i l l  s e t t l e m e n t  f u n d s  a r e  e x p e n d e d .

T h e r e f o r e ,  ACE s u p p o r t s  HB 484 a n d  HB 4 8 6 .  T h e s e  b i l l s  w i l l  h e l p  
e n s u r e  t h a t  t h e  l e g i s l a t u r e  w i l l  r e t a i n  i t s  f u l l  c o n s t i t u t i o n a l  
a u t h o r i t y  t o  a p p r o p r i a t e  m oney f r o m  t h e  E x x o n  V a l d e z  o i l  s p i l l  
s e t t l e m e n t .  T h e r e  i s  w i d e s p r e a d  c o n c e r n  among A l a s k a n s  r e g a r d i n g  
t h e  m a n n e r  i n  w h i c h  t h e  T r u s t e e  C o u n c i l  w i l l  s p e n d  t h e  s e t t l e m e n t  
m o n i e s .  F o r  i n s t a n c e ,  d e s p i t e  o v e r w h e lm in g  s u p p o r t  f r o m  
t h r o u g h o u t  t h e  s p i l l - i m p a c t e d  r e g i o n  f o r  i n v e s t i n g  m o s t  o f  t h e  
s e t t l e m e n t  m oney i n  an  a g g r e s s i v e  p r o g r a m  o f  h a b i t a t  a c q u i s i t i o n ,  
t h e  T r u s t e e  C o u n c i l  i s  d r a g g i n g  i t s  f e e t  w h i l e  p u b l i c l y  
e x p r e s s i n g  s u p p o r t  f o r  p r o g r a m s  o t h e r  t h a n  h a b i t a t  a c q u i s i t i o n .
I t  i s  t h e r e f o r e  i m p o r t a n t  f o r  t h e  l e g i s l a t u r e  t o  p r o t e c t  t h e  
p u b l i c  i n t e r e s t  t h r o u g h  f u l l  r e v i e w  a n d  a p p r o v a l  o f  r e s t o r a t i o n  
e x p e n d i t u r e s .  I n  s u p p o r t  o f  t h i s  o v e r s i g h t  a u t h o r i t y ,  we 
recom m end t h a t  t h e  l e g i s l a t u r e  e s t a b l i s h  a c i t i z e n  a d v i s o r y  
c o m m it t e e  t o  a d v i s e  t h e  l e g i s l a t u r e  on q u e s t i o n s  r e g a r d i n g  
p r o p o s e d  e x p e n d i t u r e s .

ACE a l s o  s u p p o r t s  HB 483,. w h ic h  w o u ld  r e q u i r e  c o u r t  a p p r o v a l  o f ,  
a n d  o p p o r t u n i t y  f o r  p u b l i c  r e v i e w  an d  comment o n ,  f u t u r e  p r o p o s e d  
s e t t l e m e n t s  o f  p u b l i c  i n t e r e s t  l i t i g a t i o n .  T h e  i n a d e q u a t e  E x x o n  
V a l d e z  s e t t l e m e n t  was f i n a l i z e d  w i t h o u t  t h e  b e n e f i t  o f  p u b l i c  
r e v i e w  a n d  c o m m e n t, a n d  t h i s  m i s t a k e  s h o u l d  n o t  be  a l l o w e d  t o  
h a p p e n  a g a i n .  As c a n  be s e e n  f r o m  t h e  h i g h  l e v e l  o f  p u b l i c  
i n t e r e s t  a n d  e x t e n s i v e  t e s t i m o n y  o c c u r r i n g  i n  t h e  T r u s t e e  C o u n c i l  
p r o c e e d i n g s ,  t h e r e  i s  much t o  be g a in e d  b y  p u b l i c  i n v o l v e m e n t .

We a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  comment on t h e s e  b i l l s .

S i n c e r e l y ,

State L a n d s  S p e c i a l i s t

Printed O n  Recycled Paper
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Final R e p o r t  of t h e  S e t t l e m e n t  S u b c o m m i t t e e

I

T h e  S e t t l e m e n t  S u b c o m m it t e e  h e a r d  t e s t i m o n y  f r o m  L e g i s l a t i v e  
L e g a l  C o u n s e l  a n d  a n  e c o n o m i s t  f r o m  L e g i s l a t i v e  R e s e a r c h .
T h e s e  w i t n e s s e s  h a d  r e v i e w e d  t h e  s e t t l e m e n t  d o c u m e n ts  a t  t h e  
r e q u e s t  o f  t h e  s u b c o m m i t t e e .  T h e y  h a d  p r e p a r e d  w r i t t e n  
c o m p a r is o n s  o f  t h e  p r o p o s e d  E x x o n  V a l d e z  o i l  s p i l l  s e t t l e m e n t  
t h a t  t h e  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  r e j e c t e d  l a s t  s e s s i o n  
a n d  t h e  f i n a l  s e t t l e m e n t  t h a t  G o v e r n o r  H i c k e l  s i g n e d  f o u r  
m o n t h s  l a t e r .

T h e  m a j o r  p o i n t s  o f  t h e i r  t e s t i m o n y  w e r e  a s  f o l l o w s :

1 .  T h e  f i n a l  c r i m i n a l  s e t t l e m e n t  p r o v i d e d  a n  a d d i t i o n a l  $50 
m i l l i o n 1 f o r  r e s t o r a t i o n  a r e a s  a f f e c t e d  b y  t h e  s p i l l  i n  
A l a s k a .

2 .  A l t h o u g h  t h e  f i n a l  c r i m i n a l  s e t t l e m e n t  r e q u i r e s  E x x o n  t o  
p a y  a n  a d d i t i o n a l  $25 m i l l i o n  i n  n o m i n a l  d o l l a r s ,  E x x o n  
r e a l i z e d  s u b s t a n t i a l  t a x  a d v a n t a g e s  b e c a u s e  t h e  f i n a l  
s e t t l e m e n t  was s t r u c t u r e d  s o  t h a t  a n  a d d i t i o n a l  $ 5 0  m i l l i o n  i s  
d e d u c t i b l e  f r o m  E x x o n ' s  s t a t e  a n d  f e d e r a l  t a x  l i a b i l i t y .

3 .  T h e  f i n a l  c i v i l  s e t t l e m e n t  w as e s s e n t i a l l y  t h e  same a s  t h e  
p r o p o s a l  t h a t  t h e  H o u s e  r e j e c t e d  w i t h  t h e  p a s s a g e  o f  HCR 2 9 ,  
e x c e p t  t h a t  i t  d i d  n o t  p r o v i d e  f o r  l e g i s l a t i v e  a p p r o v a l  o r  
p u b l i c  c o m m e n t, a n d  t h e  p a y m e n t  schec a le  w as m oved  b a c k ,  
r e s u l t i n g  i n  a r e d u c t i o n  i n  t h e  p r e s e n t  v a l u e  o f  t h e  c i v i l  
s e t t l e m e n t  b y  a b o u t  $ 7 . 3  m i l l i o n .

4 .  T h e  t o t a l  v a l u e  o f  t h e  f i n a l  c i v i l  a n d  c r i m i n a l  s e t t l e m e n t s  
t o  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t  i s  a p p r o x i m a t e l y  $ 7 2 2 . 5  
m i l l i o n  i n  p r e s e n t  v a l u e ,  a f t e r - t a x - l o s s  d o l l a r s .  T h i s  i s
$ 5 . 9  m i l l i o n  l e s s  t h a n  t h e  v a l u e  o f  t h e  r e j e c t e d  s e t t l e m e n t .

5 .  T h e  t o t a l  c o s t  t o  E x x o n  o f  f i n a l  c i v i l  a n d  c r i m i n a l  
s e t t l e m e n t s  i s  a p p r o x i m a t e l y  $ 4 3 4 . 3  m i l l i o n  i n  p r e s e n t  v a l u e ,  
a f t e r - t a x  d o l l a r s .  T h i s  i s  $4 m i l l i o n  l e s s  t h a n  t h e  c o s t  o f  
t h e  r e j e c t e d  s e t t l e m e n t .

6 .  T h e  S t a t e  o f  A l a s k a  d i d  b e t t e r  u n d e r  t h e  f i n a l  s e t t l e m e n t  
b e c a u s e  m o re  o f  i t  w i l l  b e  s p e n t  o n  r e s t o r a t i o n  i n  A l a s k a .

7 .  T h e  f e d e r a l  g o v e r n m e n t  d i d  w o r s e  u n d e r  t h e  f i n a l  s e t t l e m e n t  
b e c a u s e  m o re  o f  i t  was d e d u c t i b l e ,  l e s s  o f  i t  g o e s  t o  t h e  
f e d e r a l  t r e a s u r y ,  a n d  i t s  p r e s e n t  v a l u e  i s  l e s s .

8 .  E x x o n  d i d  b e t t e r  u n d e r  t h e  f i n a l  s e t t l e m e n t  b e c a u s e  m o re  o f  
i t  was d e d u c t i b l e ,  a n d  t h e y  h a v e  w i l l  m o re  t i m e  t o  p a y  i t
o f f  .
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II

T h e  s u b c o m m it t e e  a s k e d  l e g i s l a t i v e  l e g a l  c o u n s e l  t o  r e v i e w  t h e  
s e t t l e m e n t  f o r  p o t e n t i a l  c o n f l i c t s  w i t h  o u r  s t a t e  s t a t u t e s  a n d  
t h e  A l a s k a  S t a t e  C o n s t i t u t i o n .  T h e  s u b c o m m it t e e  a l s o  a s k e d  f o r  
s u g g e s t i o n s  r e g a r d i n g  l e g i s l a t i o n  t h a t  w o u ld  h e l p  m ake t h e  
t r u s t  w o r k  w i t h i n  o u r  e x i s t i n g  c o n s t i t u t i o n a l  f r a m e w o r k  a n d  
im p r o v e  t h e  s t a t e ' s  p o s i t i o n  i n  t h e  e v e n t  o f  a  l e g a l  c h a l l e n g e  
t o  t h e  s e t t l e m e n t .  A sum m ary o f  t h e  a d v i c e  o f  l e g a l  c o u n s e l  
f o l l o w s :

1 .  A l l o w i n g  t h e  t r u s t  t o  r e c e i v e  a n d  h o l d  s e t t l e m e n t  m o n e y , 
w i t h o u t  a l e g i s l a t i v e  a p p r o p r i a t i o n  o f  t h e  S t a t e ' s  i n t e r e s t  i n  
t h a t  s e t t l e m e n t  m oney t o  t h e  t r u s t ,  p r o b a b l y  v i o l a t e s  A r t i c l e  
I I ,  s e c t i o n  1 ,  a n d  A r t i c l e  I X ,  s e c t i o n  13 o f  t h e  A l a s k a  S t a t e  
C o n s t i t u t i o n .  T h e  c a s e  la w  i n  t h i s  a r e a  s t r o n g l y  i n d i c a t e s  
t h a t  t h e  c o u r t s  w o u ld  f i n d  t h i s  t o  b e  a n  i n v a l i d  c i r c u m v e n t i o n  
o f  t h e  l e g i s l a t u r e ' s  p o w e r s  o f  a p p r o p r i a t i o n .

2 .  T h e  s e t t l e m e n t  p r o v i d e s  f o r  E x x o n  t o  m ake p a y m e n t s  o v e r  a 
p e r i o d  o f  m any f i s c a l  y e a r s .  A s i n g l e  c o n t i n u i n g  a p p r o p r i a t i o n  
o f  t h e  s t a t e ' s  e n t i r e  i n t e r e s t  i n  t h e  s e t t l e m e n t  w o u ld  
p r o b a b l y  be  h e l d  t o  v i o l a t e  o u r  s t a t e  c o n s t i t u t i o n a l  
p r o h i b i t i o n  a g a i n s t  t h e  d e d i c a t i o n  o f  f u n d s  u n d e r  A r t i c l e  I X ,  
s e c t i o n  7 .

3 . S t a t e  c o n s t i t u t i o n a l  c o n s i d e r a t i o n s  r e q u i r e  t h a t  a l l  t r u s t  
e x p e n d i t u r e s  b e  s u b m i t t e d  t o  t h e  l e g i s l a t u r e  f o r  
a p p r o p r i a t i o n .  S t a t e  s t a t u t e s  a n d  t h e  s t a t e  c o n s t i t u t i o n  
r e q u i r e  a p p r o p r i a t i o n s  f o r  t r u s t  e x p e n d i t u r e s  t h a t  a r e  t o  b e  
s p e n t  b y  s t a t e  a g e n c i e s .

4 .  I n  o r d e r  t o  p l a c e  t h e  s t a t e  i n  t h e  b e s t  p o s i t i o n  t o  d e f e n d  
i t s e l f  a g a i n s t  a s t a t e  c o n s t i t u t i o n a l  c h a l l e n g e  t o  t h e  
s t r u c t u r e  o f  t h e  E x x o n  s p i l l  s e t t l e m e n t ,  t h e  l e g i s l a t u r e  m u s t  
a p p r o p r i a t e  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  s e t t l e m e n t  m oney t o  
t h e  t r u s t ,  w hen t h a t  m oney i s  p a i d  b y  E x x o n .  T h e  
l e g i s l a t u r e  s l i g u l d  a l s o  r e q u i r e  a p p r o p r i a t i o n  o f  a l l  t r u s t  
e x p e n d i t u r e s . “

I I I

T h e  S e t t l e m e n t  S u b c o m m it te e  s o l i c i t e d  s u g g e s t i o n s  f o r  
s e t t l e m e n t - r e l a t e d  l e g i s l a t i o n  a n d  r e v i e w e d  p r o p o s e d  a n d  
e x i s t i n g  l e g i s l a t i o n .  As a r e s u l t  o f  t h e s e  d e l i b e r a t i o n s  t h e  
s u b c o m m it t e e  recom m ends t h a t  t h e  H o u s e  J u d i c i a r y  C o m m it t e e  
i n t r o d u c e  t h e  f o l l o w i n g  b i l l s :
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D r a f t  #1 ( 7 - L S 1 5 6 3 \ M )  S e t s  o u t  l e g i s l a t i v e  f i n d i n g s  r e g a r d i n g  
t h e  E x x o n  V a l d e z  s e t t l e m e n t ,  a n d  s e t t l e m e n t  p r o c e s s .  I t  
c r e a t e s  t h e  E x x o n  V a l d e z  O i l  S p i l l  T r u s t  i n  s t a t u t e .  I t  
r e q u i r e s  s t a t e  t r u s t e e s  an d  t h e i r  d e s i g n e e s  t o  c o n f o r m  t o  t h e  
r e q u i r e m e n t s  o f  t h e  A l a s k a  Open M e e t i n g s  A c t  a n d  t h e  A l a s k a  
E x e c u t i v e  B r a n c h  E t h i c s  A c t .  I t  r e q u i r e s  t h a t  s t a t e  t r u s t e e s  
e n s u r e  t h a t  a l l  t r u s t  e x p e n d i t u r e s  a r e  subm j t t e d  t o  t h e  
l e g i s l a t u r e  f o r  a p p r o p r i a t i o n ,  e n s u r e  t h a t  t r u s t  r e c o r d s  a r e  
t r e a t e d  a s  p u b l i c  r e c o r d s ,  a n d  t h a t  t r u s t  E x p e n d i t u r e s ,  n o t  
p a i d  t o  s t a t e  o r  f e d e r a l  a g e n c i e s ,  a r e  d i s b u r s e d  p u r s u a n t  t o  
o u r  s t a t e  p r o c u r e m e n t  c o d e .

D r a f t  #2 ( 7 - L S 1 6 7 5 \ A )  a p p r o p r i a t e s  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  
E x x o n  c i v i l  s e t t l e m e n t  m oney p a i d  b y  E x x o n  i n  FY  '9 2  a n d  FY 
'9 3  t o  t h e  E x x o n  O i l  S p i l l  T r u s t .  T h i s  a p p r o p r i a t i o n  i s  
c o n t i n g e n t  on t h e  e n a c t m e n t  o f  l e g i s l a t i o n  c o n t a i n i n g  t h e  
m a j o r  s u b s t a n t i v e  p r o v i s i o n s  o f  D r a f t  # 1 .

D r a f t  #3 ( 7 - L S 1 6 0 5 \ M ) , " S e t t l e m e n t  i n  t h e  S u n s h i n e " ,  
p r o h i b i t s  o u t - o f - c o u r t  s e t t l e m e n t s  o f  p u b l i c  i n t e r e s t  
l i t i g a t i o n ,  w i t h o u t  c o u r t  a p p r o v a l  a f t e r  a  p u b l i c  comment 
p e r i o d  a n d  a f i n d i n g  t h a t  t h e  s e t t l e m e n t s  a r e  i n  t h e  p u b l i c  
i n t e r e s t .  P u b l i c  i n t e r e s t  l i t i g a t i o n  i s  d e f i n e d  a s  l a w s u i t s  
b r o u g h t  b y  t h e  s t a t e  f o r  dam ages t o  n a t u r a l  r e s o u r c e s ,  i f  t h e  
v a l u e  o f  e a c h  p r o p o s e d  s e t t l e m e n t  i s  o v e r  $10 m i l l i o n .

I V

T h e  S e t t l e m e n t  S u b c o m m it t e e  a l s o  recom m ends p a s s a g e  o f  t h e  
f o l l o w i n g  b i l l s :

CSHB 1 4 4 ( F I N ) a m ,  " A n A c t  p r o v i d i n g  f o r  l e g i s l a t i v e  
a p p r o p r i a t i o n  o f  t h e  t e r m s  o f  c e r t a i n  p r o p o s e d  s e t t l e m e n t s  o f  
c l a i m s ;  p r o h i b i t i n g  t h e  p a y m e n t  o f  t h o s e  t e r m s  w i t h o u t  a n  
e x p r e s s  a p p r o p r i a t i o n ;  an d  t h e  r e q u i r i n g  r e p o r t s  o f  
s e t t l e m e n t s . "  ( b y  R e p r e s e n t a t i v e  U lm e r )

T h i s  b i l l  s e e k s  t o  c l a r i f y  t h e  l e g i s l a t u r e ' s  r o l e  i n  a p p r o v i n g  
s t a t e  s e t t l e m e n t s  b y  p r o v i d i n g  w hen l e g i s l a t i v e  a p p r o p r i a t i o n s  
a r e  r e q u i r e d .  T e s t i m o n y  b e f o r e  t h e  s u b c o m m i t t e e  h a s  made i t  
c l e a r  t h a t  t h e  l e g i s l a t u r e  n e e d s  t o  a s s e r t  i t s e l f  i n  t h i s  
a r e a .  CSHB 1 4 4 ( F I N ) a m  i s  p r e s e n t l y  i n  t h e  S e n a t e  J u d i c i a r y  
C o m m it t e e .

CSHB 2 8 7 ( F I N ) ,  " An A c t  d i s a l l o w i n g  u n d e r  t h e  A l a s k a  N e t  
In c o m e  T a x  a p o r t i o n  o f  t h e  d e d u c t i o n  a u t h o r i z e d  b y  t h e  
I n t e r n a l  R e v e n u e  Code f o r  c e r t a i n  o i l  a n d  h a z a r d o u s  s u b s t a n c e  
d i s c h a r g e  r e l a t e d  e x p e n d i t u r e s ;  a n d  p r o v i d i n g  f o r  a e f f e c t i v e  
d a t e . "  ( b y  R e p r e s e n t a t i v e  E l l i s )
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T h i s  b i l l  l i m i t s  t h e  d e d u c t i b i l i t y  u n d e r  s t a t e  t a x  l a w  f o r  
c e r t a i n  e x p e n s e s  i n c u r r e d  a s  t h e  r e s u l t  o f  t h e  t a x p a y e r ' s  
i l l e g a l  d i s c h a r g e  o f  o i l  o r  h a z a r d o u s  s u b s t a n c e s .  T e s t i m o n y  
a n d  r e p o r t s  a n d  l e g a l  o p i n i o n s  o r d e r e d  b y  t h e  s u b c o m m it t e e  
show  t h a t  a l a r g e  p o r t i o n  o f  E x x o n ' s  c l e a n u p  c o s t s  a n d  
s e t t l e m e n t  p a y m e n t s  w i l l  b e  s u b s i d i z e d  b y  s t a t e  a n d  f e d e r a l  
t a x p a y e r s .  CSHB 2 8 7 ( F I N )  i s  p r e s e n t l y  i n  t h e  H o u s e  R u l e s  
C o m m it t e e .

HB 4 1 1 ,  " A n A c t  m a k in g  a p p r o p r i a t i o n s  f o r  r e s t o r a t i o n  
p r o j e c t s  r e l a t i n g  t o  t h e  E x x o n  V a l d e z  o i l  s p i l l ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e . "  ( b y  R e p r e s e n t a t i v e  D a v id s o n )

T h i s  b i l l  a p p r o p r i a t e s  t h e  $50 m i l l i o n  t h a t  t h e  s t a t e  r e c e i v e d  
a s  a r e s u l t  o f  E x x o n ' s  c r i m i n a l  p l e a  f o r  v a r i o u s  r e s t o r a t i o n -  
r e l a t e d  p u r p o s e s .  HB 4 1 1  i s  p r e s e n t l y  i n  t h e  H o u s e  R e s o u r c e s  
C o m m i t t e e .

# # #
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F O O T N O T E S

1 . S e e  C o m m it t e e  D o c u m e n ts :  #2 ( p a g e  2) #4 (p a g e  1 ) ;  a n d  #8 ( t a p e  
c o u n t  0 5 5 )

2 .  S e e  C o m m it t e e  D o c u m e n ts :  #2 (p a g e  2 )  an d  #8 ( t a p e  c o u n t  0 5 5 )

3 .  S e e  C o m m it t e e  D o c u m e n ts :  #2 (p a g e  2 ) ,  #3 (p a g e s  1 ,  2) and #10
( p a g e s  1 ,  2)

4 .  S e e  C o m m it t e e  D o c u m e n ts :  #5 (p a g e  1) an d  #8 ( t a p e  c o u n t  0 0 0 )

5 .  S e e  C o m m it t e e  D oc u m e n t #5 ( p a g e  2)

6 .  S e e  C o m m it t e e  D o c u m e n t #2 (p a g e  5 ) .  [ N o t e :  T h e  $ 7 . 3  m i l l i o n
f i g u r e  w as c a l c u l a t e d  b y  M i l t  B a r k e r  i n  r e s p o n s e  t o  a q u e s t i o n  
b y  c o m m i t t e e  s t a f f ]

7 .  S e e  C o m m ite e e  D o c u m e n ts :  #1 (p a g e  1 ,  #2 (p a g e  5) a n d  #8 ( t a p e
c o u n t  0 5 5 )

8 .  S e e  C o m m it t e e  D o c u m e n ts :  #2 (p a g e  3 ,  T a b l e  I I )  a n d  #8 ( t a p e
c o u n t  0 5 5 )

9 .  S e e  C o m m it t e e  D o c u m e n ts :  #2 (p a g e  2 ) ,  a n d  #8 ( t a p e  c o u n t  0 5 5 )

1 0 .  S e e  C o m m it t e e  D o c u m e n ts :  #1 ( p a g e  1 ) ,  #2 (p a g e s  3 ,  5 ) ,  #8
( t a p e  c o u n t s  000 a n d  0 5 5 ) ,  a n d  # 1 0  (p a g e  2)

1 1 .  S e e  C o m m it t e e  D o c u m e n ts :  #1 ( p a g e  1 ) ,  #2 (p a g e  3 ) ,  #3 (p a g e s
1 ,  2) #8 ( t a p e  c o u n t  0 5 5 ) ,  a n d  # 1 0

1 2 .  S e e  C o m m it t e e  D o c u m e n ts :  #7 [p a g e s  1 - 8 )  a n d  #8 ( t a p e  c o u n t  
0 0 0 )

1 3 .  S e e  C o m m it t e e  D o c u m e n ts :  #7 (p a g e  9 ) ,  a n d  #8 ( t a p e  c o u n t  0 0 0 )

1 4 .  S e e  C o m m it t e e  D o c u m e n t #7 (p a g e s  8 ,  9)

1 5 .  S e e  C o m m it t e e  D o c u m e n ts :  #7 (p a g e  9) and #8 ( t a p e  c o u n t  0 0 0 )

1 6 .  S e e  C o m m it t e e  D o c u m e n t #7 ( p a g e s  1 - 8 )  [ N o t e :  T h e  i s s u e  o f
w h e t h e r  o r  n o t  t h e  S t a t e  C o n s i t u t i o n  r e q u i r e d  l e g i s l a t i v e  
a p p r o p r i a t i o n  o f  a l l  t r u s t  e x p e n d i t u r e s  was p u t  t o  P a m e la  
F i n l e y ,  L e g i s l a t i v e  L e g a l  C o u n s e l .  S he a n s w e r e d  i n  t h e  
a f f i r m a t i v e ,  i n d i c a t i n g  t h a t  n o n - a p p r o p r i a t e d  t r u s t  
e x p e n d i t u r e s  a r e  c o n s t i t u t i o n a l l y  p r o b l e m a t i c  b e c a u s e  t h e s e  
f u n d s  came i n  p a r t  f r o m  t h e  f e d e r a l  g o v e r n m e n t  a n d  i n  p a r t  f r o m  
in c o m e  f r o m  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  t r u s t .
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COMMITTEE DOCUMENTS

C o m m it t e e  D o c u m e n t # 1 : E x e c u t i v e  Summary d a t e d  O c t o b e r  1 0 ,  1 9 9 1

C o m m it t e e  D o c u m e n t # 2 : Memorandum t o  M a x  G r u e n b e r g  f r o m  M i l t
B a r k e r  d a t e d  O c t o b e r  1 0 ,  1 9 9 1  r e  V a l u a t i o n  o f  E x x o n  S e t t l e m e n t

Co m m it t e e  D o c u m e n t # 3 : Memorandum t o  M i l t  B a r k e r  f r o m  J o h n  B.
G a g u in e  d a t e d  O c t o b e r  9 ,  19 9 1  r e  D e d u c t i b i l i t y  o f  f i n e s  a n d
r e s t i t u t i o n  i n  E x x o n  V a l d e z  c r i m i n a l  c a s e

C o m m it t e e  D o c u m e n t # 4 : Memorandum t o  M a x  G r u e n b e r g  f r o m  T a m a ra
C o o k  d a t e d  O c t o b e r  3 , 1 9 9 1  r e  E x x o n  L i t i g a t i o n ;  P l e a  A g r e e m e n t
D a t e d  S e p t e m b e r  2 6 ,  1 9 9 1  (W o rk  O r d e r  N o . 7 - L S 1 0 4 4 )

C o m m it t e e  D o c u m e n t # 5 : M emorandum t o  M a x  G r u e n b e r g  f r o m  T a m a ra
C o o k  d a t e d  O c t o b e r  7 ,  1 9 9 1  r e  E x x o n  L i t i g a t i o n ;  A g r e e m e n t  a n d
C o n s e n t  D e c r e e  s i g n e d  S e p t e m b e r  24 a n d  25 1 9 9 1  (W o rk  O r d e r  N o . 7 -
L S 1 0 4 4 )

C o m m it t e e  D o c u m e n t # 6 : Memorandum t o  M a x  G r u e n b e r g  f r o m  P a m e la
F i n l e y  d a t e d  A u g u s t  2 9 ,  1 9 9 1  r e  E x x o n  L i t i g a t i o n ;  Mem orandum  o f  
A g r e e m e n t  d a t e d  9 / 2 7 / 9 1  (W o rk  O r d e r  N o . 1 7 - L S 1 0 4 4 )

C o m m it t e e  D o c u m e n t # 7 : Memorandum t o  S e n a t o r  C u r t  M e n a r d  f r o m
P a m e la  F i n l e y  d a t e d  J a n u a r y  8 ,  19 9 2  r e  A p p r o p r i a t i o n  P o w e r a n d  t h e  
E x x o n - V a l d e z  T r u s t  F u n d ;  W o rk  O r d e r  N o .  7 - L S 1 7 4 9

C o m m it t e e  D o c u m e n t # 8 ; M i n u t e s  o f  H o u s e  J u d i c i a r y  E x x o n  S e t t l e m e n t  
S u b c o m m it t e e  m e e t i n g  d a t e d  O c t o b e r  2 1 ,  1 9 9 1

C o m m it t e e  D o c u m e n t # 9 : M i n u t e s  o f  H o u s e  J u d i c i a r y  E x x o n  S e t t l e m e n t
S u b c o m m it t e e  m e e t i n g  d a t e d  D e cem b er 9 ,  1 9 9 1

C o m m it t e e  D o c u m e n t # 1 0 ; M emorandum t o  M a x G r u e n b e r g  f r o m  J a c k  
C h e n o w e th  d a t e d  D e c e m b e r 1 0 ,  1 9 9 1  r e  D e d u c t i b i l i t y  o f  c e r t a i n
e x p e n s e s  f r o m  s t a t e  in c o m e  t a x  (W o rk  O r d e r  N o . 7 -L S 1 6 5 0 A )
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V a lu a tion  o f  Exxon Settlem ent 

EXECUTIVE SUMMARY

This a n a ly s is  compares the estimated cost to  Exxon, and the value to  the State 
o f  Alaska and the U.S. government, o f  the Exxon se ttle m e n t approved October 8, 
1991 (the "New S ettlem ent") w ith  the se ttle m e n t re je c te d  in March, 1991 (the 
"Old S e tt le m e n t" ).

Taking in to  account i n f l a t i o n ,  the time value o f  money, and the e f fe c t s  o f 
federal and s ta te  income taxes, the a n a lys is  found under the New S ettlem ent, 
compared w ith  the Old:

the cost to  Exxon is  le s s  in  present va lu e , even though Exxon pays 
more o u t-o f-p o c k e t

the combined value to  the s ta te  and federal governments is  le ss  in 
present v a lu e , although greater in  a c t u a l -d o l la r s  received

the value to  the State o f  Alaska is  g re a te r both in  present value 
and actual d o l la r s  received

the value to  the federal government is  less both in  present value 
and actual d o l la r s  received

The le s s e r  cost o f  the New Settlem ent is  due to :

i t s  close s i m i l a r i t y  to  the Old Settlem ent in  d o l la r  terms

s tr u c tu r in g  a g re a te r p o rtio n  o f  the payments f o r  purposes th a t 
are l i k e l y  to  be ta x -d e d u c t ib le

an approximate seven month delay in  th e  payment o f  $340 m i l l io n
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MEMORANDUM

TO: R epresentative  Max Gruenberg

FROM: M i l t  B a r k e r '  v
C on su lta nt

RE: V a lu a t io n  o f  Exxon S ettlem ent
Research Request 92.067

You requested a comparison o f  the estimated cost to  Exxon, and the value to  the 
State o f  Alaska and U.S. government, o f  the Exxon se ttlem en t re je c te d  in March 
(the "Old S ettlem ent"  which would have been e f f e c t iv e  March 12, 1991) w ith  the 
s e ttle m e n t approved October 8, 1991 (th e  "New S e tt le m e n t" ).

This a n a ly s is  takes in t o  account i n f l a t i o n ,  the time value o f  money, and the 
e f fe c t s  o f  fe d e ra l and s ta te  income taxes on the cost to  Exxon and the value 
to  the S ta te  and U.S.

The a n a ly s is  does not r e f l e c t  c e rta in  payments under the settle m e n ts  th a t  are 
not y e t  known. The exact dates o f  some payments are a lso  u n c e rta in .

In both nominal (a c tu a l o u t -o f-p o c k e t  d o l la r s )  and present value terms, the 
State gains and the federal government loses under the New Settlem ent compared 
to  the o ld .  The combined value to  the s ta te  and fed eral governments o f  the New 
Settlem ent is  g re a te r  than the  Old Settlem ent by $6.5 m i l l i o n  in  nominal terms, 
but $5.5 m i l l i o n  to  $5.9  m i l l i o n  le s s  than the Old Settlem ent in  present va lue. 
The combined values inc lud e the loss  o f  fed eral and s ta te  income tax revenue 
in  both nominal and present value terms.

The combined government r e s u lt s  is  m irrored in  the  fa c t  th a t  Exxon pays more 
in  nominal d o l la r s  under the New S e ttle m e nt, but the actual cost to  Exxon is  
le ss  in  present v a lu e .

One's view o f  the o v e r a l l  f i n a n c i a l  terms o f  the New Settlem ent r e l a t iv e  to  the 
Old S e ttle m e n t might be shaped by the r e l a t i v e  weights one g ives as d ecision  
c r i t e r i a  to  Exxon's burden under the s e tt le m e n t,  to  b e n e f its  received by the 
S ta te , and to  the  combined b e n e f its  to  the fe d e ra l and a l l  s ta te  governments.

Summary
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TABLE I
Exxon S ettlem ents

($ M i l l i o n s )

Fine R e s t i t u t io n  & To ta l Exxon
C i v i l  Payments Payments

Old S ettlem ent $50 $950 $1,000

New Settlem ent $25 $1,000 $1,025

Cost t o  Exxon

Table I I  d is p la y s  the present value o f  the a f t e r - t a x  costs o f  the Old and New 
Settlem ents to  Exxon. The present values are given f o r  two d i f f e r e n t  p oints  
in  tim e--M arch 12, 1991, the date the Old S e tt le m e n t was signed, and October 
8, 1991, the date the New Settlem ent was approved by the co urt. To a ccurate ly  
compare the two s e tt le m e n ts ,  t h e i r  present va lues should be s ta te d  as o f  the 
same p o in t  in  tim e to  take account o f  the t im e  value o f  money.

TABLE I I  
Present Value o f  

A f te r -T a x  Cost o f  S e ttle m e n ts  to  Exxon 
($ M i l l i o n s )

Value as o f Old S ettlem ent New Settlem ent

3-12-91 $439.3 $434.3

10-8-91 $467.7 $462.9

I f  the present values are sta te d  as o f  March 12, 1991, the  cost to  Exxon o f  the 
Old S e ttle m e nt is  $439.3 m i l l i o n  and the c ost o f  the New Settlem ent is  S434.3 
m i l l i o n .  I f  the present values are sta te d  as o f  October 8, 1991, the  cost to 
Exxon o f  th e  Old S ettle m e nt is  $467.7 m i l l i o n  and the cost o f  the New 
S ettlem ent is  $462.9 m i l l i o n .  No m atter which date is  chosen, the cost o f  the 
New S e ttle m e n t to  Exxon is  le s s  than the  c o s t o f  the Old S e ttle m e n t.

The le s s e r  cost o f  the New S ettlem ent a r is e s  from the fo l lo w in g :

the New S e ttlem ent is  very c lo se  to  the  Old S ettlem ent in  d o l la r  
terms;

a greater portion of Exxon's payments under the New Settlement are
assumed to be tax-deductible; and,



T H I S  D O C U M E N T  
H A S  B E E N  R E P H O T O G R A P H E D  

T O  A S S U R E  L E G I B I L I T Y



Alaska State Legislature

Legislative Research Agency

P.O. Box Y 
J u ne a u ,  A K  9 9 8 1 1 - 3 1 0 0  

Ph one:  (907) 1 6 5 - 3 9 9 1  

Fax: (907) 1 6 3 - 3 3 5  1

October 10, 1991

MEMORANDUM

TO: R epresentative  Max Gruenberg

FROM: M i l t  Barker ^
Consultant

RE: V a lu a t io n  o f  Exxon S ettlem ent
Research Request 92.067

You requested a comparison o f  the estim ated cost to Exxon, and the value to the 
S tate o f  Alaska and U.S. government, o f  the Exxon settlem ent re je c te d  in  March 
(the  "Old S ettlem ent" which would have been e f f e c t iv e  March 12, 1991) w ith  the 
s e ttle m e n t approved October 8, 1991 (the "New S e tt le m e n t" ).

This a n a ly s is  takes in to  account i n f l a t i o n ,  the time value o f  money, and the 
e f fe c ts  o f  fed eral and s ta te  income taxes on the cost to Exxon and the value 
to the State  and U.S.

The a n a ly s is  does not r e f l e c t  c e r ta in  payments under the settle m e n ts  th a t  are 
not y e t  known. The exact dates o f  some payments are also u n c e rta in .

Summary

In both nominal (actual o u t-o f -p o c k e t  d o l la r s )  and present value terms, the 
S tate  gains and the fed eral government loses under the New Settlem ent compared 
to the o ld .  The combined value to  the s ta te  and fe d e ra l governments o f  the New 
S ettlem ent is  g re a te r  than the Old Settlem ent by $6.5 m i l l i o n  in nominal terms, 
but $5.5 m i l l i o n  to  $5.9 m i l l i o n  le ss  than the Old Settlem ent in  present value. 
The combined values include the lo ss  o f  fe d e ra l and s ta te  income ta x  revenue 
in both nominal and present va lu e  terms.

The combined government r e s u lt s  is  m irrored in  the fa c t  th a t  Exxon pays more 
in nominal d o l la r s  under the New S e ttle m e nt, but the actual cost to  Exxon is  
le s s  in  present va lue.

One's view o f  the  o v e r a ll  f in a n c ia l  terms o f  the New Settlem ent r e l a t i v e  to the 
Old Settlem ent might be shaped by the r e l a t i v e  weights one g ives as d ecis ion  
c r i t e r i a  to  Exxon's burden under the s e tt le m e n t,  to  b e n e f its  received by the 
S ta te , and to the  combined b e n e f its  to  the federal and a l l  s ta te  governments.
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Assumptions

The a n a ly s is  uses d is c o u n t ra te s  o f  11.28 percent and 8.16 percent per annum 
to  determine r e s p e c t iv e ly  the present value o f  costs to  Exxon and b e n e f its  to 
the governments. The e f f e c t iv e  marginal combined federal and s ta te  income tax 
ra te  is  assumed to  be 37 percent. These are assumptions contained in  a 
March 19, 1991 Congressional Research S ervice memorandum which has been 
provided to  you.

In t h i s  a n a ly s is ,  the 11.28 percent ra te  is  used to  c a lc u la te  the present value 
o f  Exxon's costs because i t  represents the average p r e -ta x  re tu rn  on p r iv a te  
c a p i t a l .  The 8.16 percent ra te  is  used to  c a lc u la te  the present value o f the 
governments' b e n e f its  because i t  is  c lo s e r  to the average re tu rn  on short or 
medium-term investments o f  p u b l ic  funds l i k e  the State general fund. In these 
respects, these two d isc o u nt ra te s  represent the respective  o p p o rtu n ity  costs 
o f  Exxon and the governments.1

Based on an October 9, 1991 memorandum from the D iv is io n  o f  l.egal Services, 
which has been provided to  you, i t  i s  assumed t h a t  the crim inal f in e s  are not 
d e d u c tib le  fo r  purposes o f  fe d e ra l and s ta te  income taxes, but th a t  the 
r e s t i t u t i o n  and c i v i l  payments are d e d u c tib le .

Nominal Amounts

Under the New S e ttle m e nt, the t o t a l  o u t-o f -p o c k e t  amount to  be paid by Exxon, 
and received by the S ta te  and fe d e ra l governments, has increased to  $1,025 
m i l l i o n  from $1,000 m i l l i o n  under the Old S ettle m e nt.

The amount th a t  can be considered o f  b e n e f it  to  the State has increased to 
$1,000 m i l l i o n  from $950 m i l l i o n  as the r e s u l t  o f  an increase o f  $50 m i l l io n  
in  r e s t i t u t i o n  payments under th e  p lea agreement (c r im in a l s e t t le m e n t ) .2 The 
amount o f  b e n e f it  s o le ly  to  the fe d e ra l government, namely, the c r im in a l f in e ,  
is  decreased from $50 m i l l i o n  to  $25 m i l l i o n .

1Even i f  the le s s e r  8 .16  percent d isc o u nt ra te  is  used f o r  Exxon, the 
present va lu e  o f  the  company's a f t e r - t a x  cost remains le s s  under the New 
S e ttle m e nt.

2I t  should be noted th a t  t h i s  increased $50 m i l l i o n  in  r e s t i t u t i o n  is  
te c h n ic a l ly  paid to  the U.S. government, though a c t u a l ly  deposited in the 
t r u s t .  Under the New S e tt le m e n t,  a $50 m i l l i o n  r e s t i t u t i o n  payment to the 
S ta te  contained in  the  Old S ettle m e nt is  m aintained, but is  placed in the t r u s t  
a ls o ,  ra th e r  than being paid to  the S tate  general fund.
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TABLE I 
Exxon Settlem ents 

($ M i l l i o n s )

Fine R e s t i t u t io n  & 
C i v i l  Payments

Total Exxon 
Payments

Old Settlem ent $50 $950 $1,000

New Settlem ent

inCVJ
4̂

> $1,000 $1,025

Cost to  Exxon

Table I I  d is p la y s  the present value o f  the a f t e r - t a x  costs o f  the Old and New 
Settlem ents to  Exxon. The present values are g iven  fo r  two d i f f e r e n t  points 
in tim e--M arch 12, 1991, the date the Old S e ttle m e nt was signed, and October 
8, 1991, the date the New Settlem ent was approved by the c o u rt.  To a ccurate ly  
compare the two s e tt le m e n ts , t h e i r  present va lu es should be sta te d  as o f the 
same p o in t  in  time to  take account o f  the tim e va lu e  o f  money.

TABLE I I  
Present Value o f  

A fte r -T a x  Cost o f  S e ttle m e nts  to  Exxon 
($ M i l l i o n s )

Value as o f Old Settlem ent New Settlem ent

3-12-91 $439.3 $434.3

10-8-91 $467.7 $462.9

I f  the present values are stated  as o f  March 12, 1991, the cost to  Exxon o f  the 
Old Settlem ent is  $439.3 m i l l i o n  and the cost o f  the New Settlem ent is  $434.3
m i l l i o n .  I f  the present values are stated  as o f  October 8, 1991, the cost to
Exxon o f  the Old S ettlem ent is  $467.7 m i l l i o n  and the cost o f  the New 
Settlem ent is  $462.9 m i l l i o n .  No m atter which date is  chosen, the  c ost o f  the 
New Settlem ent to  Exxon i s  le s s  than the c ost o f  the Old S e ttle m e n t.

The le s s e r  cost o f  the New Settlem ent a r is e s  from the fo l lo w in g :

the New Settlem ent is  very c lo se  to  the Old Settlem ent in  d o l la r
terms;

a greater portion of Exxon's payments under the New Settlement are
assumed to be tax-deductible; and,
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$340 million of payments occur approximately 7 months later under 
the New Settlement.

The real financial burden to Exxon of the New Settlement is less than the Old 
Settlement because the company pays approximately the same sum of money but 
pays it seven months later. Most people would prefer to pay a bill later 
rather than sooner, especially a $340 million one. It would allow them to earn 
interest on the amount if they had the money, or avoid paying interest if they 
had to borrow it. This factor is taken into account through the present value 
analysis.

Value to the State and Federal Governments

Tables III-V present, in a manner similar to Table II, the present value of 
Exxon's payments (before-tax) to the State and the federal governments.

TABLE III 
Present Value of 

Settlements to State 
($ Millions)

yalue as of Old Settlement New Settlement

3-12-91 $678.4 $716.4

10-8-91 713.7 754.0

TABLE IV 
Present Value of 

Settlements to Federal Government 
($ Millions)

Value as of Old Settlement New Settlement

3-12-91 $50,0 $6.1

10-8-91 52.3 6.5

3In Tables III-V, the criminal restitution payments and all civil payments 
are considered to be of benefit to the State. The criminal fine is considered 
to be of benefit only to the federal government.
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TABLE V 
Present Value of 

Settlements to State and Federal 
($ Mill ions)

Governments

Value as of Old Settlement New Settlement

3-12-91 $728.4 $722.5

10-8-91 766.0 760.5

As indicated in these tables, the State comes out ahead and the federal 
government loses ground under the New Settlement, in all cases. However, the 
combined value to the two governments is less under the New Settlement, as long 
as one values the two settlements at the same point in time.4 This is the 
other side of the coin, i.e., the other side of Exxon's lesser cost for the New 
Settlement. Basically, the same factors are at work to produce lesser value 
to the combined governments as produced the lesser cost for Exxon--namely, only 
a slight increase in payments, deferral of payments, and greater tax 
deductions.

I hope this information is useful to you. If you have any questions or would 
like additional information, please contact this agency.

If the loss of $18.5 million of federal (and state) income tax revenue 
due to Exxon's deduction of $50 million of additional restitution payments were 
to be ignored, the combined value of the New Settlement to the governments 
would be greater than the Old Settlement.
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M E M O R A N D U M October 9, 1991

SUBJECT: Deductibility of fines and restitution in Exxon Valdez criminal 
case

TO:

FROM:

Milt Barker

John B. Gaguine ^ cr 
Legislative Counsel

You have asked about the deductibility, under federal income tax law, of the fine and 
restitution that Exxon will pay under the recently approved plea agreement. The fine 
is clearly not deductible under 26 U.S.C. 162(f), which precludes a deduction for "any 
fine or similar penalty paid to a government for violation of any law." The restitution 
probably is deductible, but this is not entirely clear.

The IRS regulations (attached) on fines and penalties, and the case law on the issue, 
make it clear that any fine imposed in connection with a criminal conviction is not 
deductible, because of 162(f). Indeed, even if the fine here were a civil fine under 
the Clean Water Act, it would probably not be deductible. True v. United States, 894 
F.2a 1197 (10th Cir. 1990); Colt Industries. Inc. v. United States. 880 F.2d 1311 (Fed. 
Cir. 1989).

The restitution probably is deductible as a business expense under section 162, with 
subsection (f) not applicable. See the last sentence of regulation 1.162-21(b)(2) 
("Compensatory damages . . . paid to z. government do not constitute a fine or 
penalty"). However, at least one case has held that restitution was not deductible. 
In Waldman v. Commissioner. 88 T.C. 1384 (U.S. Tax Ct. 1987), affirmed on basis 
of Tax Court opinion. 850 F.2d 611 (9th Cir. 1988), the taxpayer, convicted of grand 
theft in a California court in connection with business fraud, was ordered to pay 
restitution as a condition of probation. The court found that the order was intended 
at least in part as a penalty, and that the "compensatory damages" clause of the 
regulation did not apply. The court also found that the restitution should be seen as 
paid to the government, even though it would be distributed to the taxpayer’s victims.

My guess, however, would be that the restitution order in the Exxon case will be 
treated by the Internal Revenue Service as in the nature of compensatory damages,
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rather than as an additional penalty. (Indeed, there may already be some tacit 
agreement between the federal government and Exxon about the tax consequences 
of the plea agreement.) The fact that the restitution moneys are specifically directed 
to go to restoration of the environment certainly seems to qualify them as 
compensatory damages. Moreover, the nature of Exxon’s offenses (not involving 
fraud or dishonesty, unlike the Waldman case) would in my opinion make the ERS 
and the courts less likely to find that something labelled restitution is in fact an 
additional, nondeductible penalty.-  ̂ However, in light of Waldman. there is 
certainly the possibility that the restitution order might be found to be nondeductible, 
too.

Please feel free to contact me if I can be of further assistance.

JBG:lmb
91-273.1mb

cc: Pam Finley

Enclosure

y See, Mason and Dixon Lines. Inc. v. United States. 708 F.2d 1043 (6th Cir. 1983), holding deductible "liquidated damages" that motor carrier was required by Virginia law to pay for operating overweight trucks (in addition to nondeductible fines).



(i) Paid pursuant to conviction or a plea of guilty or nolo contendere for a crime (felony or misdemeanor) in a criminal proceeding;
INCOME TAX— NORMAL St SURTAXES 994activity does not constitute an appearance or com* munication with respect to legislation or proposed legislation of direct interest to the organization. If an organization pays or incurs expenses allocable to legislative activities which meet the tests of subdivisions (i) and (ii) of subparagraph (2) of this paragraph (appearances or communications with respect to legislation or proposed legislation of direct interest to the organization), on behalf cf its members, the dues paid by a taxpayer are deduct­ible to the extent used for such activities. Dues paid by a taxpayer will be considered to be used for such an activity, and thus deductible, although the legislation or proposed legislation involved is not of direct interest to the taxpayer, if? pursuant to the provisions of subparagraph (2)(ii)(b)(l) of this paragraph, the legislation or proposed legisla­tion is of direct interest to the organization, as such, or is of direct interest to one or more members of the organization. For other provi­sions relating to the deductibility of dues and other payments to an organization, such as a labor union or a trade association, see paragraph (c) of § 1.162-15.

(4) Limitations. No deduction shall be allowed under section 162(a) for any amount paid or in­curred (whether by way of contribution, gift, or otherwise) in connection with any attempt to influ­ence the general public, or segments thereof, with respect to legislative matters, elections, or refer- endums. For example, no deduction shall be al­lowed for any expenses incurred in connection with “grassroot” campaigns or any other attempts to urge or encourage the public to contact mem­bers of a legislative body for the purpose of pro­posing, supporting, or opposing legislation.
[T .D . 6819, 30 FR 5581, A on l 20, 1965, as amended by 
T .D . 6996, 34 FR 835, Jan. 18. 1969]

§ 1.162—21 Fines and penalties.
(a) In general. No deduction shall be allowed under section 162(a) for any fine or similar penalty paid to—
(1) The government of the United States, a State, a territory or possession of the United States, the District of Columbia, or the Common­wealth of Fuerto Rico;
(2) The government of a foreign country; or
(3) A political subdivision of, or corporation or other entity serving as an agency or instrumentali­ty of, any of the above.
(b) Definition. (1) For purposes of this section a fine or similar penalty includes an amount—
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(Ii) Paid as a civil penalty imposed by Federal, State, or locai law, including additions to tax and additional amounts and assessable penalties im­posed by chapter 68 of the Internal Revenue Code of 1954;(iii) Paid in settlement of the taxpayer's actual or potential liability for a fine or penalty (civil or criminal); or
(iv) Forfeited as collateral posted in connection with a proceeding which could result in imposition of such a fine or penalty.(2) The amount of a fine or penalty does not include legal fees and related expenses paid or incurred in the defense of a prosecution or civil action arising from a violation of the law imposing the fine or civil penalty, nor court costs assessed against the taxpayer, or stenographic and printing charges. Compensatory damages (including dam­ages under section 4A of the Clayton Act (15 U.S.C. 15a), as amended) paid to a government do not constitute a fine or penalty.
(c) Examples. The application of this section may be illustrated by the following examples:
Example (1). M Corp. * a  indicted under section 1 of the 

Sherman Anti-Trust Act (15 U.S.C. I) for fixing and maintain­
ing pnees of certain electrical products. M Corp. was convict- 
ed and was fined S50.000. The United States sued M Corp.
under section 4A of the Clayton Act (15 U.S.C. 15a) for
SIOC.OCO. the amount of the actual damages resulting from the 
price fixing of which M Corp. was convicted. Pursuant to a 
final judgment entered in the civil action M Corp. paid the 
United Slates SIOO.OOO in damages. Section 162(f) precludes 
M Corp. from deducting the fine of 550,OCO as a trade or 
business expense. Section 162(0 does not preclude it from 
deducting the SlOO.Oto paid to the United States as actual 
damages.

Example (2). N Corp. was found to have violated 33 U.S.C. 
1321(b)(3) when a vessel it operated discharged oil in harmful 
quantities into the navigable waters of the United Slates. A 
civil penally under 33 U.S.C. 1321(b)(6) of $5,000 was assessed 
against N Corp. with respect to the discharge. N Corp. paid 
$5,000 to the Coast Guard in payment of the civil penally. 
Section 162(0 precludes N Corp. from deducting the 55,000
penalty. t • '

Exampls (3). O-Corp.. a manufacturer of motor vehicles, 
was found to have violated 42 U.S.C. !857f-2(aXI) by selling a 
new motor vehicle which was not covered by the required 
certificate of conformity. Pursuant to 42 U.S.C. 1857f—4. O 
Corp. was required to pay, and did pay, a civil penalty of 
510.000. In addition, pursuant to 42 U.S.C. 1857f-5a(cXl). O 
Corp. was required to expend, and did expend, 5500 in order to 
remedy the nonconformity of that motor vehicle. Section 
162(0 precludes O Corp. from deducting the 510,000 penalty as 
a trade or business expense, but docs not preclude it from 
deducting the S500 which it expended to remedy the noncon­
formity.



>5 COMPUTATION OF TAXABLE INCOME
Eximplt (4). P Corp. wu the operator of * coal mine in 
uch occurred a violation of a mandatory safety standard 
escribed by i re Federal Coal Mine Health and Safety Act of 
69 (30 U S.C. 801 et seq.). Pursuant to 30 U.S.C. 819(a), a 
• ii penally of S 10,000 was assessed against P Corp.. and P 
irp. paid the penalty. Section 162(0 precludes P Corp. from 
ducting the 5 10.000 penalty.
Example (5). Q Corp., a common earner engaged in inter­
ne commerce by railroad, hauled a railroad car which was 
t equipped with efficient hand brakes, in violation of 45 
S.C. II . Q Corp. was found to be liable for a penalty of 
JO pursuant to 45 U.S.C. 13. Q Corp. paid that penalty. 
;tion 162(0 precludes Q Corp. from deducting the S250 
r.alty
Example (6). R Corp. owned and operated on the highways 
State X a truck weighing in excess of the amount permitted 
ser the law of State X. R Corp. was found to have violated 
t iaw and was assessed a fine of S85 which it paid to State X. 
stion 162(0 precludes R Corp. from deducting the amount so
id.
Example (7). S Corp. was found to have violated a law of 
ate Y which prohibited the emission into the air of particu- 
e matter in excess of a limit set forth in a regulation 
smuigated under that law. The Environmental Quality 
taring Board of State Y assessed a fine of S300 against S 
:rp. The fine was payable to State Y, and S Corp paid it. 
ctton 162(0 precludes S Corp. from deducting the 5500 fine. 
Example (8). T Corp. was found by a magistrate of City Z 
k  operating in such city an apartment building which did 
t conform to a provision of the city housing code requiring 
erable fire escapes on apartment buildings of that type. 
Mn the basis of the magistrate's finding. T Corp. was re­
ared to pay, and did pay, a fine of S200 to City Z. Section 
2(0 precludes T Corp. from deducting the 5200 fine.
'D .  " 4 5 , 40 FR 7437, Feb. 20, 1975; 40 FR 8948, 
larch 4. 1975. as amended by T .D . 7366, 40 FR 29290, 
..y 11. 1975]

1.162—22 Treble damage payments un­
der the antitrust laws.(a) In general. In the case of a taxpayer who 'ter December 31, 1969, either is convicted in a •minal action of a violation of the Federal anti- jst laws or enters a plea of guilty or nolo conten- 

re to an indictment or information charging ch a violation, and whose conviction or plea 'es not occur in a new trial following an appeal a conviction on or before such date, no deduc- m shall be allowed under section 162(a) for vo-thirds of any amount paid or incurred after lecember 31. 1969, with respect to—(1) Any judgment for damages entered again3t ie taxpayer under section 4 of the Clayton Act • 5 U.S.C. 15), as amended, on account of such eolation or any related violation of the Federal ntttrust laws, provided such related violation oc- 4rred prior to the date of the final judgment of 3ch conviction, or(2) Settlement of any action brought under such iction 4 on account of such violation or related 'olatton.

For the purposes of this section, where a civil judgment has been entered or a settlement made with respect to a violation of the antitrust bws and a criminal proceeding is based upon the same violation, the criminal proceeding need not have been brought prior to the civil judgment or settle­ment. If, in his return for any taxable year, a taxpayer claims a deduction for an amount paid or incurred with respect to a judgment or settlement described in the first sentence of this paragraph and is subsequently convicted of a violation of the antitrust laws which makes a portion of such amount unallowable, then the taxpayer shall file an amended return for such taxable year on which the amount of the deduction is appropriately re­duced. Attorney’s fees, court costs, and other amounts paid or incurred in connection with a controversy under such section 4 which meet the requirements of section 162 are deductible under that section. For purposes of subparagraph (2) of this paragraph, the amount paid or incurred in settlement shall not include amounts attributable to the plaintiffs costs of suit and attorney’s fees, to the extent that such costs or fees have actually been paid.
(b) Conviction. For purposes of paragraph (a) of this section, a taxpayer is convicted of a viola­tion of the antitrust laws if a judgment of convic­tion (whether or not a final judgment) with respect to such violation has been entered against him, provided a subsequent final judgment of acquittal has not been entered or criminal prosecution with respect to such violation terminated without a final judgment of conviction. During the penden­cy of an appeal or othei action directly contesting a judgment of conviction, the taxpayer should file a protective claim for credit or refund to avoid being barred by the period of limitations on credit or refund under section 6511.
(c) Related violation. For purposes of this sec­tion, a violation of the Federal antitrust laws is related to a subsequent violation if (1) with respect to the subsequent violation the United States ob­tains both a judgment in a criminal proceeding and an injunction against the taxpayer, and (2) the taxpayer’s actions which constituted the prior vio­lation would have contravened such injunction if such injunction were applicable at the time of the prior violation.
(d) Settlement following a dismissal of an action or amendment of the complaint. For purposes of paragraph (a)(2) of this section, an amount may be considered as paid in settlement of an action even though the action is dismissed or otherwise dis-
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

D IV I S I O N  O F  L E G A L  S E R V I C E S

P.O. Bax Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M October 3, 1991

SUBJECT: Exxon Litigation; Plea Agreement Dated September 26, 1991 
(Work Order No. 7-LS1044)

TO: Representative Max Gruenberg

FROM Tamara Brandt Cook 
Director

\T

You have asked me to identify the differences between the plea agreement in the 
Exxon litigation filed with the United States District Court on March 13, 1991 and 
rejected by the court and the new plea agreement dated September 26, 1991. The 
major differences between the two documents appear to be the following:

(1) the new plea agreement does not deal with Alyeska Pipeline Service 
Company at all whereas under the old agreement the United States agreed not to 
seek additional criminal, civil or administrative penalties against Alyeska;

(2) the total amount of the fine imposed and not remitted under the new plea 
agreement is $25 million, whereas under the old agreement that amount was $50 
million;

(3) a new provision has been added to the effect that $12 million of the fine 
is imposed for violation of the Migratory Bird Treaty Act and this amount is to be 
deposited into a special fund and used by the United States to carry out approved 
wetlands conservation projects in the United States, Canada and Mexico;

(4) an additional restitution payment of $50 million is to be paid to the 
United States to be used for restoration projects within Alaska relating to the oil spill.

These are the specific differences between the two documents organized according 
to the numbering contained in the new plea agreement:

II. The name "E. Edward Bruce, Esq." is deleted from the list of attorneys 
representing Exxon Shipping;

II.C.2. This provision is entirely new and states, "The defendants, EXXON 
SHIPPING and EXXON, agree solely for the purpose of this plea agreement and for



no other purpose that there is a legal basis for the court to impose the payment 
agreed to in paragraph IV as damages recoverable for compensatory and remedial 
purposes by the State of Alaska." The paragraph referred to deals with the 
restitutionary payments.

III.A. References contained in tbe old plea agreement to Alyeska Pipeline 
Service Company are deleted.

III.B. The reference contained in the old plea agreement to Alyeska Pipeline 
Service Company is deleted.

III.C. The total amount of fines imposed is changed from $100 million to $150 
million;

1. with respect to EXXON SHIPPING, the fine is changed from 
$75 million to $125 million;

3. with respect to EXXON SHIPPING, the amount remitted is 
changed from $37.5 million to $105 million; with respect to EXXON, the amount 
remitted is changed from $12.5 million to $20 million; .

(b) the amount defendants have expended for clean up 
is designated to be $2.1 billion, rather than $2 billion;

(e)-(l) these are new facts added to the list of facts set 
out in the plea agreement as justification for the partial remission of the fines.

III.B. The amount required to discharge the criminal sanctions is reduced 
from $37.5 million to $20 million for EXXON SHIPPING and from $12.5 million to 
$5 million for EXXON.

III.E. This entirely new provision states: "The parties agree that $7 million 
of Exxon Sliipping’s fine and all of Exxon’s $5 million fine be imposed for violation 
of the Migratory Bird Treaty Act. By operations of law, Title 16, United States Code, 
Section 4406(b), this fine is to be deposited into the North American Wetlands 
Conservation Fund to be used solely by the U.S. Department of the Interior to carry 
out approved wetlands conservation projects in the United States, Canada and 
Mexico."

IV.A. The amount of restitutionary payments is increased from $50 million . 
to $100 million with the additional $50 million to be paid to the United States. The 
state still receives the original $50 million payment. Like the state, the United States 
must use this money for restoration projects within the State of Alaska relating to the 
oil spill.

Representative Max Gruenberg
October 3, 1991
Page 2



IV.B. The restitutionary payments are to be under the control of each 
recipient. Originally the paragraph dealt only with the state, since only the state was 
to receive a restitutionaiy payment. (Note that under the new Memorandum and 
Consent Decree between the state and the federal government "all natural resource 
damage recoveries shall be placed in a joint trust." (VI.A.) The phrase is defined 
to include criminal restitution recoveries, which may be separately managed only 
upon agreement of the parties (Alaska and the U.S.) (II.G.). So, despite this plea 
agreement it appears the state and federal government will each place its $50 million 
restitutionary payment into the trust fund and not separately manage the money. 
Remember, Alaska is not a party to this plea agreement, so this provision in the plea 
agreement itself cannot serve as an agreement between the U.S. and Alaska to 
separately manage the recovery.)

IV.C. This entirely new provision states: "The defendants, EXXON
SHIPPING and EXXON, agree, solely for the purpose of this plea agreement and 
for no other purpose, that there is a legal basis for the Court to impose the payments 
agreed to in paragraph IV as damages recoverable for compensatory and remedial 
purposes."

IV.D. An additional phrase is inserted to the effect that the parties agree that 
the restitutionary payments represent compensation for harm to the state.

TBC:lmb:gc
91-268.1mb

Representative Max Gruenberg
October 3, 1991
Page 3
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D I V I S I O N  O F  L E G A L  S E R V I C E S  °
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
P.O. Bax Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D I M October 7, 1991

SUBJECT: Exxon Litigation; Agreement and Consent Decree signed 
September 24 and 25, 1991 (Work Order No. 7-LS1044)

Representative Max Gruenberg

Tamara Brandt Cook,* (y 
Director m P

TO:

FROM:

You have asked me to identify differences between the Agreement and Consent 
Decree in the Exxon litigation under the new settlement and the Agreement and 
Consent Decree under the former proposed settlement. The major differences 
between the two documents result from the deletion from the new Agreement of the 
following provisions that were in paragraph 37 of the original Agreement:

(1) the Agreement was published in the Federal Register and a public 
comment period of 30 days after publication was provided for;

(2) the Agreement was submitted to the Alaska State Legislature for 
approval;

(3) the United States and the state were both granted authority to withdraw 
from the Agreement within 15 days after close of the public comment period if the 
comments disclosed facts making the Agreement inappropriate, improper or 
inadequate or if the legislature did not approve the Agreement.

These are the specific differences between the two documents organized according 
to the new Agreement and Consent Decree:

Introduction. 3rd paragraph. The dates the United States (March 13) and the 
state (March 15) each filed a complaint in United States District Court asserting civil 
claims have been inserted into the new Agreement. The old Agreement was drafted 
before those claims had been asserted. The following sentence from the old 
Agreement is omitted: "Exxon Corporation and Exxon Shipping Company have also 
filed administrative demands against the United States Coast Guard, with the U.S.



Representative Max Gruenberg
October 7, 1991
Page 2

Coast Guard, Coast Guard Maintenance and Logistics Command-Pacific at 
Alamenda, California under date of September 21, 1990."

5th paragraph. The original Agreement read: "Exxon represents that, during 
the period from the Oil Spill through the end of 1992, it expended in excess of $2 
billion for clean-up activities.. The new Agreement is modified to read: "Exxon 
represents that, during the period from the oil spill through August, 1991, it expended 
in excess of $2.1 billion for clean-up activities..."

Definitions. 6(c) The reference to natural resources controlled by the United 
States "and/or" the State is modified to reflect control by the United States, the State, 
"or both the United States and the State."

(f) The Commissioner of Environmental Conservation and the Commissioner 
of Fish and Game is added to the other listed state trustee, the Attorney General. 
This change is probably not significant, since the original MOA included these three 
as state trustees.

(i) Two events are deleted from the list of events that must occur under the 
definition of "Final Approval" which originally read: "(1) the Agreement has been 
lodged with the Court and noticed in the Federal Register, and the period for 
submission of public comments has expired; (2) the period for withdrawal of consent 
by the Governments under Paragraph 37 has expired;" These events are no longer 
applicable, since all of the original paragraph 37 has been deleted.

Payment Terms. 8(b) The date for payment is changed from September 1, 
1992 to December 1, 1992. The amount of the payment up to the $4,000,000 
maximum, is reduced by Exxon’s clean-up expenditures from January 1,1991 through 
March 12, 1991 rather than from January 1, 1991 to the effective date of the 
agreement, and by expenditures after March 12, 1991 rather than after the effective 
date. A new provision reads: "provided that all such Expenditures shall be subject 
to audit by the Governments." (Note: March 12, 1991 was the date the original 
Agreement was signed.)

9. Reference to the events under the original paragraph 37 are deleted.

10. Items dealing with reimbursement to the governments for costs incurred 
prior to the effective date have been altered to refer to costs incurred prior to March 
12, 1991. Under clause 5 after March 12, 1991, rather than after the effective date, 
the government:; are permitted to receive reimbursement for costs to assess certain 
injuries. Injuries to "archaeological sites and artifacts" is added to the list. Item 6 is 
added and reads: "to reimburse the State for reasonable Litigation Costs incurred 
by it after March 12, 1991." The aggregate amount allocated for United States 
reimbursement under items 1 and 2 shall not exceed $67, rather than $62, and the



amount allocated to the state for reimbursement under items 1-3 shall not exceed $75 
million, rather than $72. The amount allocated for state litigation costs incurred after 
March 12, 1991 (new item 6) shall not exceed $1 million per month. Reference to 
the MOA that "the Governments have submitted or will submit to this Court to 
resolve claims of the Governments against one another..." is changed to a reference 
to the MOA "this court entered on August 28, 1991..

Releases and Covenants Not to Sue bv the Governments, (c) and (d) These 
are entirely new and replace the following material in the original Agreement: 
"nothing in this Agreement shall affect or impair... (b) the rights and obligations, if 
any, of Alaska Native villages to act as trustees for the purpose of asserting and 
compromising claims for injury to destruction of, or loss of natural resources, if any, 
belonging to, managed by, controlled by or appertaining to such village; (c) the rights 
and obligations, if any, of legal entities or persons other than the Governments who 
are holders of any present right, title, or interest in land or other property interest 
affected by the Oil Spill;"

16(b) and (c) are added, (b) requires dismissal of the claims asserted by the 
governments against Exxon or Exxon Pipeline in federal court and dismissal of 
counterclaims within 15 days of final approval of the Agreement, (c) required claims 
asserted by Exxon in Exxon Shipping Company, et al.. v. Lujan, et al.. against the 
governments to be dismissed not later than 5 days after court approval of any 
agreements between the governments and the non-government defendants in Lujan 
under which all of the non-Govemment defendants disclaim any right to recover 
natural resource damages.

Third Party Litigation. 26(a) An exception is added identifying (b), which is
new.

(b) This is a new indemnification provision under which Exxon agrees to 
indemnify the governments from liability to a third party (other than the TAPL Fund 
or Alyeska) (1) only to the extent of the value received by Exxon or Exxon Pipeline 
from the third party; and (2) only if the governments assert all defenses they have to 
the claim.

Election to Terminate. Paragraph 37 of the original Agreement is deleted as 
previously mentioned in this memorandum and all the remaining paragraphs in the 
Agreement are renumbered.

Representative Max Gruenberg
October 7, 1991
Page 3
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STATE OF AUitSKA
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M E M O R A N D U M August 29, 1991

SUBJECT:

TO:

FROM:

Exxon Litigation; Memorandum of Agreement dated 9/27/91 
(Work Order No. 17-LS1044)

Representative Max Gruenberg

Pamela Finley
Assistant Revisor of Statutes

You asked for a summary of the major differences between the memorandum 
of agreement (MOA) between the State of Alaska and the U.S. dated March 12, 
1991 and the one dated August 27, 1991 in Civ. Action No- A91-081 Civ., filed in 
federal District Court in Anchorage. The two MOAs are very similar; the major 
differences are as follows.

1. Public Participation. A public advisory group to advise the trustees is 
required in the new MOA. In the first MOA it was allowed, but not required. 
(Compare IVA4 at p. 11 of original MOA with VA4 at p.ll of new MOA)

2. Cooperation Agreement. The new MOA contains a cooperation agreement 
between the governments that did not appear in the first MOA (Since the first 
’ 10A was tied to a settlement with Exxon, provisions for cooperation in litigation and 
settlement would ha ê been superfluous.) The cooperation agreement appears at 
paragraph VII of the new MOA on pages 15-16. It (1) requires the governments to 
cooperate in civil litigation and in the settlement of restitution claims connected with 
criminal proceedings; and (2) allows the governments to share information with each 
other or third parties, although the government receiving the information is required 
to do its best to maintain the information as privileged and may not share it with a 
third party without the consent of the government producing the information.

3. Termination of the Trust. Under the old MOA the trust terminated in 16 
years or upon termination of the consent decree with Exxon. In the new MOA, the 
trust terminates when the governments certify to the court, or the court finds, that 
all activities contemplated under the MOA have been completed. (Compare XI at 
p. 17 of the old MOA with XIII at page 20 of the new MOA.)



Representative Max Gruenberg
August 29, 1991
Page 2

4. Trust Money vs. General Revenues. This is the biggest change in the MOA. 
The differences can be seen by comparing the definitions of "allowed expenses" and 
"natural resource damage recovery" at pages 6 and 7 of the old MOA and paragraph 
VB at pages 12-13 of the old MOA with the definitions of "base allowed expenses" 
and "natural resource damage recoveiy" at pages 5 and 6-7 of the new MOA and 
paragraph VIB at pages 13-14 of the new MOA.

Under the old MOA (and the related criminal plea agreement):

(1) the state general fund was to be reimbursed $72 million for damage 
assessment, restoration, and litigation expenses incurred on or before March 12,1991, 
and for unreimbursed response and cleanup costs incurred on or before December 
31, 1991;

(2) the federal government was to be reimbursed $62 million for damage 
assessment and restoration expenses incurred on or before March 12, 1991, and for 
response and cleanup costs incurred on or before December 31, 1990;

(3) both governments were to be reimbursed for response and cleanup costs 
they incurred after December 31, 1990;

(4) the above reimbursements were to be made within five years; and

(5) the state general fund was to receive $50 million in restitution as part of 
the criminal plea bargain, to be paid within 3C days, and to be used for restoration 
or replacement of equivalent resources.

Under the new MOA:

(1) recovery for response and cleanup costs will go directly to the government 
recovering it (see p.7 of new MOA);

(2) the state and federal governments will be reimbursed for assessment and 
restoration costs incurred on or before 3/12/91. and the state will be reimbursed for 
litigation costs incurred on or before 3/12/91 (see pp.5 and 13 of new M OA);

(3) the state and federal governments will be reimbursed for jointly agreed 
upon assessment and restoration costs incurred after 3/12/91 (see p. 13 of new 
MOA);

(4) money recovered by the federal government for its litigation costs and 
attorney fees will go directly to the federal government (see p.7 of new MOA); the 
state general fund wiil be reimbursed for its litigation costs and attorney fees incurred 
on or before March 12, 1991 (pp. 5 and 13 of new MOA); the state will be



reimbursed for its litigation costs and attorneys fees incurred after March 12, 1991 
only up to $40 million and not more than $1 million for any one month;

(5) if money is received in settlement, $67 million shall be reimbursed to the 
federal government for assessment and restoration incurred on or before 3/12/91 and 
for response and cleanup costs incurred before 1/1/91; and $75 million shall be 
reimbursed to the state general fund for assessment, restoration, and litigation and 
attorney fees incurred on or before 3/12/91 and for response and cleanup costs 
incurred before 1/1/91 (pages 5 and 13 of new MOA);

(6) money received as restitution in a criminal case (ejgy the $50 million in 
the rejected criminal plea agreement) will go to the trust, rather than the state 
general fund unless the state and federal governments agree otherwise (page 7 of 
new MOA);

(7) money received for lost royalty, taxes, licenses, fees, punitive damages, and 
criminal fines or penalties (which are different from restitution) go directly to the 
government recovering them (page 7 of new MOA); this appears to have been true 
in the old MOA and related agreements as well;

(8) the reimbursements are to be paid before the trust fund is paid (page 14 
of new MOA); under the old MOA the reimbursements were to be paid in 5 years.

In my view, the major financial provisions are (1) the placing of any criminal 
restitution money that might be due the state in the trust rather than the general 
fund; (2) the direct recovery of each government of response and cleanup costs; (3) 
the preference given reimbursement over the trust fund; and (4) the $40 million 
limitation on the post-March 12, 1991 litigation costs and attorney fees incurred by 
the state, without any similar limitation on the federal government’s recovery for 
litigation costs and attorney fees.

I will be preparing a more detailed analysis, which I will send to you next
week.

Representative Max Gruenberg
August 29, 1991
Page 3
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M E M O R A N D U M  January 8, 1992

SUBJECT: Appropriation Power and the Exxon-Valdez Trust Fund;
Work Order No. 7-LS1749

TO: Senator Curt Menard

FROM: Pamela Finley
Assistant Revisor

I. QUESTIONS PRESENTED. You have asked the following questions about the 
trust fund (established by a Memorandum of Agreement (MOA)) consisting of 
proceeds from the state and federal governments’ settlement of claims against Exxon 
and managed by three federal and three state trustees:

1. What authority docs the legislature have to appropriate money paid by 
Exxon into the trust fund?

2. What authority doe.s the legislature have over trust money given by the 
trustees to state agencies or entities?

3. What specific actions can the legislature take to exercise control over 
expenditure of the trust fund?

II. ANSWERS.

1. While the question has not been directly answered by /Alaska’s Supreme 
Court, and while the Attorney General disagrees, in my opinion the trustees may not 
expend money from the trust fund unless it is appropriated by the state legislature. 
The MOA does not require (or provide for) appropriation by the state legislature, 
but I believe that (1) at least some of the trust fund represents state money; (2) the 
state constitution requires an appropriation before state money can be expended; (3) 
an appropriation requirement must be read into the trust agreement or else it will 
have been beyond the power of the Attorney General to agree to it.

2. This question has also not been definitely answered by the Alaska’s 
Supreme Court, but in my opinion the state constitution prohibits a state agency from



spending money received by the state from the trust unless the legislature has 
appropriated the money to the agency.

3. (a). There are many ways that the legislature can exercise control over the 
expenditure of trust money because the state trustees must agree to any expenditure 
and the state trustees are state officials subject to legislative control. Tlie main legal 
limitation on the legislature's power over appropriations in this case is the federal 
Supremacy Clause, which requires that legislative measures not conflict with federal 
law. In addition, the trust agreement allows the federal district court judge to 
authorize expenditures if the state and federal trustees cannot agree; this provision, 
if valid, might allow the federal judge to act in a way that is beyond the control of the 
legislature.

(b). If the legislature wants to satisfy the constitutional appropriation 
requirement, but exercise very little control over how the trustees expend the money, 
it could simply appropriate the state’s interest in money received from Exxon to the 
trust for the purposes outlined in the MOA. This might be considered an unconstitu­
tionally excessive delegation of legislative power, but I suspect (though am not sure) 
that the purposes set out in the MOA (while somewhat vague) would be sufficient 
and that our courts would uphold such an appropriation. However, appropriations 
to the trusit may have to be made each year that money is received from Exxon; a 
one time appropriation of money to be received in the future may be unconstitution­
al.

(c). On the other hand, if the legislature wants to exercise maximum 
power over the trust expenditures,

(1) an appropriation to the trust of the state’s interest in money received from 
Exxon should be conditioned on the passage of legislation requiring the state trustees 
not to agree to any expenditures from the trust unless the legislature has appropriat­
ed the money from the trust for those projects;

(2) the legislature could require the state trustees to submit proposed 
expenditures from the trust as part of the budget process, and then specifically 
appropriate the state’s interest in the trust fund money to those projects that the 
legislature and the trustees (suite arid federal) could agree on;

(3) the legislature should review the general "program receipts" appropriations 
(see e.g.. SLA 1991, ch. 73, sec. 2) and decide whether it wants to allow money to 
flow from the trust to state agencies under such a general appropriation, with review 
by LB&A under AS 37.07.080(h), or whether it wants to draft these general "program 
receipts" appropriations in such a way that they do not inadvertently allow the money 
to flow from the trust to state agencies unless there is a specific appropriation to a 
specific project;
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(4) the legislature could enact legislation that in some way limited the state 
trustees’ power to agree to expenditures (e.g.. to agree only to those projects for 
which there is a legislative appropriation.)

III. DISCUSSION.

A. The State’s Interest in Trust Money is Subject to Appropriation. Article 
II, sec. 1 of the state constitution vests the legislative power in the legislature. Article 
EX, sec. 13 of the state constitution reads as follows:

No money shall be withdrawn from the treasury except in accordance 
with appropriations made by law. No obligation for the payment of 
money shall be incurred except as authorized by law. Unobligated 
appropriations outstanding at the end of the period of time specified 
by law shall be void.

Because the latter section refers to money in the state treasury, one could argue that 
this section does not apply to money before it reaches the state treasury. However, 
when dealing with constitutional questions involving public funds, courts have 
generally held that constitutional provisions apply if the money is subject to deposit 
in the treasury, even if the actual deposit has not occurred. State v. Nelson. 7 
N.W.2d 735 (N.D. 1943)(Money due the state under state law must be deposited in 
the treasury and be subject to appropriation; it cannot be withheld by a local 
government to recoup money admittedly owed by the state to the local government); 
Texas Pharmaceutical Ass’n. v. Dooley. 90 S.W.2d 328,330 (Tex. Ct. Civ. App. 
1936)(Money due the state under state law is public money, "whether deposited in 
the state treasury or not," for the purposes of a constitutional prohibition against gifts 
to private persons). The real question is whether the trust fund money is subject to 
appropriation and whether the state trustees have the authority to obligate the 
expenditure of the trust fund money without legislative authorization.

Alaska’s Supreme Court has taken a fairly stria view of the legislature’s appropria­
tion power. In State v. Fairbanks North Star Borough. 736 P.2d 1140 (Alaska 1987), 
the court held that a statute allowing the governor to withhold or reduce appropria­
tions when anticipated revenues would not cover appropriations was an unconstitu­
tional delegation of the legislature’s appropriation power. In Public Employees’ 
Local 71 v. State. 775 P.2d 1062 (Alaska 1989), the court noted that the state’s 
collective bargaining agreements were conditioned on appropriations by the 
legislature because the funding of such an agreement was relegated to the legislature 
by art. EX, sec. 13 of the state constitution. Finally, in McAlpine v. University of 
Alaska. 762 P.2d 81 (Alaska 1988), the court held that a provision of an initiative 
requiring the university to transfer property to the community college system 
established by the initiative, was an appropriation, which could not constitutionally 
be accomplished by initiative. The court noted that the reason for prohibiting



January 8, 19927
Page 4

Senator Cun Menard

appropriation by initiative was "to ensure that tbe legislature, and only the 
legislature, retains control over the allocation of state assets among competing needs." 
McAlpine v. University of Alaska, 762 P.2d 81 at 88 (Alaska 1988) (emphasis in 
original). See also Thomas v. Bailey. 595 P.2d 1 (Alaska 1979) (Initiative requiring 
transfer of state land to private persons was attempted appropriation of state asset); 
Alaska Conservative Political Action Cmtee. v. Municipality of Anchorage. 745 P.2d 
936 (Aaska 1987) (sale of utility worth over $32 million in exchange for $1 is 
appropriation prohibited by initiative); McNevin v. McNevin. 444 N.E.2d 320 (Ind. 
Ct. App. 1983) (claim for money damages is asset). Former Superior Court Judge 
Thomas Stewart has ruled that "so-called trust or custodial monies received from 
federal or other sources for specific functions and purposes" were subject to 
appropriation under art. IX, sec. 13 of the state constitution. Kellev v. Hammnnd. 
Super. Ct., 1st Jud. Dist. at Juneau, Case No. 77-4 (May 30, 1978). However, since 
the state Supreme Court has not decided a case similar to one involving the Exxon 
settlement, further discussion is needed.

In his April 2, 1991 opinion (a copy of which is enclosed), the attorney general 
appears to take the position that the legislature’s power of appropriating money and 
authorizing expenditures is not implicated because the money never becomes the 
property of the state; the federal government and members of the executive branch 
of the state spend the money without ever deciding how much is owned by the state 
and how much is owned by the federal government. There are several problems with 
this argument.

First, if a court were to decide that the attorney general could authorize money to 
be spent (without legislative authorization or appropriation) whenever the money was 
subject to the competing claim of another person or entity, it would set a rather 
dangerous precedent. Unfortunately, such a rationale could not be based on the 
Clean Water Act (which was one basis for the state’s claim against Exxon), because 
neither the Clean Water Act nor regulations enacted under it require joint use of the 
natural resource damage recovery from Exxon. On the contrary, 43 CFR 11.92(a) 
contemplates that the state and federal recoveries will be deposited and administered 
separately, although of course the state and federal trustees could cooperate in 
spending their respective recoveries. Therefore, if a court were to find no violation 
of the appropriation or authorization requirements on the ground that no part of the 
Exxon settlement ever became state money, (because the trustees spent it all before 
deciding what belonged to whom) the same rationale could be applied to any case 
in which the attorney general agreed with an opposing party that they should jointly 
spend disputed money. A court may be very reluctant to make such a decision, 
especially given the decisions in the Fairbanks North Star Borough and McApinc 
cases.

Second, if no part of the natural resource damage recovery from Exxon is state 
money, then elementary logic compels the conclusion that the state got nothing for



the damage to its natural resources: the money from Exxon cannot at the same time 
be a state asset and not be a state asset. Under this rationale, the state has given up 
one asset (its claim for damages to its natural resources) without receiving anything 
(money) in exchange. The argument assumes that the attorney general has given 
away the state’s claims against Exxon for immense damage to the state’s natural 
resources and the state has received nothing in return. If this is indeed what the 
attorney general maintains, then there is a substantial question as to whether the 
governor, through the attorney general, has faithfully executed the law, as required 
by art. Ill, sec. 16, Constitution of the State of Alaska.-^

However, the documents themselves belie the notion that the state has not recovered 
for damages to its natural resources. The consent decree with Exxon clearly reflects 
that the state, as trustee, is recovering (jointly with the federal government) for 
damage to natural resources. The MOA also recites that the "state" is a trustee for 
the damaged natural resources: MOA p.2. The fact that the recovery is joint does 
not make it (or at least part of it) any less the recovery of the state. Nor does the 
state and federal governments’ agreement to spend the money without deciding to 
whom it belongs, obliterate the fact that it is (at least in part) a recovery of the state. 
Finally, the fact that the trustees intend to use state employees and agencies for their 
projects, see 56 Fed Reg. No. 41, p. 8898 (1991), clearly indicates that the "trust" is 
not entirely separate from the state government

In my opinion, the better view is that the trust fund recovery does include state 
money, albeit of undetermined amount, and albeit imposed with a trust. However 
the question still remains as to whether that state money imposed with a trust is 
subject to appropriation.

Different jurisdictions have taken divergent positions on what money is subject to 
appropriation. E.g.. Kittredge v. Bovd. 18 P.2d 563 (Kan. 1933)(Taxes paid under 
protest are not subject to appropriation); Oesterle v. Lavik. 52 N.W.2d 297 (N.D. 
1952)(Taxcs paid under protest are subject to appropriation.) Some states hold that 
money coming from a non-state source (usually the federal government) that the 
source designates for a particular purpose, is not subject to the appropriation process. 
Opinion of the Justices. 378 N.E.2d 433 (Mass 1978)(federal trust fund money); 
Navaio Tribe v. Arizona Dept, of Administration. 528 P.2d 623 (Ariz. 1974)(funds 
from a purely federal source to be disbursed to Indian Tribe and two cities); State 
ex rel Seco v. Kirkpatrick. 524 P.2d 975 (N.M. 1974)(Federal and private funds given 
to state university are not subject to appropriation.)
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y  Interestingly enough, the U. S. Supreme Court has held that a state legislature violates its public 
trust in disposing of certain public lands in certain circumstances, and that in such cases, the disposal 
is void. 111. Central R. Co. v. Illinois. 146 U.S. 387, 36 LEd. 1018 (1892). While a court is almost 
certainly not going to prevent an attorney general from dismissing claims as a general matter, it might 
do so if the harm to the public interest were sufficiently egregious.
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The resolution of this issue in Colorado has changed somewhat over time. In 
MacManus v. Love. 499 P.2d 609 (Colo. 1972), the court held that federal funds that 
are not connected to state appropriations are not subject to appropriation. In 
Colorado - feneral Assembly v. Lamm. 700 P.2d 508 (Colo. 1985), the court held that 
money received by the state from a settlement between a federal agency and a 
private entity (without participation by the state) was not subject to appropriation. 
However, in Colorado General Assembly v. Lamm. 738 P.2d 1156 (Colo. 1987), the 
court held that federal funds that required state matching money, or that could be 
transferred among block grants, were subject to appropriation.

At least two states with provisions similar to art. DC, sec. 13 of Aaska’s constitution 
have held that all federal funds must be appropriated before they can be spent In 
Anderson v. Regan, 425 N.E.2d 792 (N.Y. 1981), the court held that federal funds 
must be appropriated, even though their use is severely limited by federal law, in 
order to restrain the executive from overspending, to maintain the balance of power 
between the executive and legislative branches, and to ensure accountability in 
government. In Shapp v. Sloan. 391 A  2d 595 (Pa. 1978), appeal dismissed sub nom 
Thornburgh v. Casey. 440 U.S. 942, 59 LEd.2d 630 (1979), the court came to the 
same conclusion. Tne court noted that the Advisory Commission on Intergovernmen­
tal Relations, established by Congress, had urged state legislatures to assume greater 
control over federal funds coming to state governments.

Given the divergent decisions on this issue in other jurisdictions, it is impossible to 
state with certainty what Aaska’s Supreme Court would decide. However, in my 
opinion, allowing the trustees to spend money recovered from Exxon without an 
appropriation would violate art. II, sec. 1, or art. DC, sec. 13, of the state constitution. 
This conclusion is based on five considerations.

First, the Alaska cases in this area are based on the premise that control over state 
assets and finances is vested in the legislature and only the legislature. The court was 
unwilling to "bend" that principle, even in the face of the fiscal emergency in the 
Fairbanks North Star Borough case. It has also refused, in the McApine case, to 
limit the appropriation power to cover only money. Finally, it applied the principle 
in the Public Employees Local 71 case even though that case involved a contract 
already negotiated by the governor with public employees. In addition, a highly 
respected Superior Court judge has found that custodial and trust funds are subject 
to appropriation in Aaska. Kelley v. Hammond. 1st Jud. Dist. at Juneau, case No. 
77-4 (May 30, 1978). There seems little reason for the court to depart from the 
principle when the state is recovering money for damage to natural resources of the 
state.

Second, the possibility that other parts of the state budget would be affected by 
spending the money—the consideration behind the shift in the Colorado cases—may 
well apply here. If trust fund money is to be spent oil certain environmental or fish


