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ENCLOSURE A

Reqister , , 1990 COMMERCE AND ECONOMIC 3 AAC
DEVELOPMENT
3 AAC is amended by adding a new section to read:
3 AAC ___ . COMMON TRUST FUNDS
(a) Any bank or trust company, state or national, qualified

to act as a fiduciary in this state, may:

(1) establish and administer, either solely or jointly
with one or. more affiliated banks, trust companies or a combination
thereof, common trust funds to furnish investments to itself as a

fiduciary, any affiliated bank or trust company as fiduciaries,
itself or an affiliated bank or trust company and others as co-
fiduciaries, or other common trust funds established and

administered by itself, by any affiliated bank or trust company or
by itself or any one or more affiliated banks or trust companies in

any combination as co-fiduciaries; and

(2) invest, as fiduciary, affiliate of a fiduciary or
co-fiduciary, or co-fiduciary, directly or by other common trust
funds, those funds which it Jlawfully holds for investment, in

interests in common trust funds established and administered by
itself, by any affiliated bank or trust company or by itself or any
affiliated bank or trust company as co-fiduciaries, if such
investment is not prohibited by the instrument, judgment, decree,
order or other document creating such fiduc:.a>-j, relationship and,
in the case of co-fiduciaries, obtains Ilvt consent of its co-

fiduciary to such investment.

(b) For purposes of paragraph (a) of this section, any two or
more banks or trust companies in any combination of banks or trust
companies are affiliated if they are members of the same affiliated
group, within the meaning of Section 1504 of the United States
Internal Revenue Code, as amended, regardless of whether the
affiliate's place of charter or principal place of business is
within or outside the State of Alaska.

Authority: AS 06.01.020
AS 06.05.005
AS 06.05.075
12 CFR 9.1 (k) &
12 CFR 9.18



UNIFORM COMMON TRUST FUND ACT
Table of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Date Statutory Citation
Alabama......... 1943, p. 563 7-8-1943 Code 1975, 8§ 5-12A-1 to 5-12A-
15.
Alaska ..o, 1964, c. 14 7-1-1964 AS 06.35.010 to 06.35.050.
N SVAVE - DO— 1971, c. 160 1-1-1972 AR.S. 88 6-871 to 6-874.
Arkansas.......... 1947, Act 394 7-1-1947 Ark.Stats. 88 58-106 to 58-112.
California...c. 1947, p. 903 9-19-1947 West's Ann.Cal.Fin.Code, § 1564.
Colorado...coeeee... 1947, ¢. 325 1-1-1948 C.R.S. 11-24-101 to 11-24-107.
Dist. of Columhia 1949, 63 Stat. 11-1-1949 D.%.OCode 1981, 8§ 26-301 to 26-
938 4,
Florida ... 1941, ¢. 20353 5-19-1941 West's F.S.A. 88 660.42 to 660.45.
Hawaii.nns 1947, ¢. 130 HRS 8§ 406-25 to 406-34.
T T O F— 1949, c. 34 2-5-1949 I.C. 88 68-701 to 68-703.
(TR TEy— 1943, p. 230 7-29-1943 S.HA. ch. 17, M2101 to 2108.
(TONT: E— 1963, c. 326 1-1-1964 I.C.A. 88 633.126 to 633.129.
1951, ¢. 123 3-29-1951 K.S.A.9-1609, 9-1610.
1954, ¢. 59 9-1-1951 18-A M.R.S.A. 88 7-501, 7-502.
Massachusetts ... 1969, c. 417 6-18-1969 M.G.L.A. c. 203A, 8§ 1to 6.
Michigan.......... 1941, No. 174 1-10-1942 M.C.L.A. 8§ 555.101 to 555.113.
MISSISSIPPI cvvvvvve 1950, c. 328 6-30-1950 Code 1972,8 81-5-37.
VIS oIV — 1955, p. 253 5-24-1955 V.AM.S. § 362.580.
Montana........ 1955, C. 64 3-4-1955 MCA 32-1-701 to 32-1-708.
Nebraska............... 1953, ¢. 67 3-28-1953 R.R.S.1943, 8§ 24-601.01,
24-601.02.
Nevada ... 1955, ¢. 21 7-1-1955 N.R.S. 164.070 to 164.120.
New Hampshire .. 1953, ¢. 109 4-17-1953 RSA 391:1 to 391:8.
New Mexico ;.... 1955, c. 66 3-4-1955 NMSA 1978, 8§ 46-1-13 to 46-1-
16.
North Carolina ... 1939, c. 200 7-1-1939 G.S. 88 36A-90 to 36A-94.
ONI0 1943, p. 209 5-14-1943 R.C. § 1109.20 et seq.
Oklahoma.......... 1949, p. 412 60 Okl.St.Ann. § 162.
Oregon.....veeeeeeeen 1951, ¢. 79 2-22-1951 ORS 709.170.
Rhode Island......... 1956, ¢. 3839' Ge7n.Laws 1956, 88 18-5-1 to 18-5-
South Dakota.... 1941, c. 20 3-14-1941 SDCL55-6-1 to 55-6-7.
T[T R— 1953, ¢. 148 4-10-1953 T.C.A. 88 35-4-101 to 35-4-105.
TEXAS . ovvvvrrrrerssssnrns 1947, ¢. 209, 1-1-1948 V.T.C.A. Property Code, §§ 113.171,
p. 371 113.172.
Utan i 1951,¢.9 3-1-1951 U.C.A.1953, 7-5-13.
Washington............ 1943, ¢. 55 3-3-1943 Wel%t‘ZSOSROCWA 11.102.010 to 11.-
West Virginia .... 1945 ¢. 4 2-22-1945 Code, 44-6-6 to 44-6-8.
Wisconsin..... 1943, ¢. 274 6-10-1943 W.S.A. 223.055.
Wyoming..w. 1955, ¢. 17 1-25-1955 W.S.1977, 88 2-3-401 to 2-3-403.
Historical Note

The Unifom Gommron Trust Fund Act  of Commissioners on Uniform State Laws,
waes approved by the National Conference  and the American Bar Association, in 1938
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COMMON TRUST FUND ACT

PREFATORY NOTE
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General Statutory Notes
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Alabama.  The Alabama Act is a sub- FundActSARS S 6871 to 6874) is re-

stantial ion of the mejor provisions of ed on
the Unn{‘jl(()]lrorﬁt Adt, but %g NUNEYOUS Eﬁe?lﬁ

an. 1, 196 See ARS 8§41-

variations, omissions and additional matter Arkansas. Adds section as follons:

which cannot be clearly indicated by statu-  "58-112.  Fiduciary defined
"For the purposes of this Act [88 58-106

tol
erzona Title 6 of the Arizona Statutes, —58-117] n(%
which includes the Uniform Gonmon Trust — trustee G
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COMMON TRUST FUND ACT

admnlstrator guardlan curator or agfo9
For the section four [8
hereof du0|ary also Includkes a trustee
under an inplied, resulting or constructive
trust, receiver, trustee in bankruptcy, as-
signee for_the benefit of creditors, partner
agent, officer of a ation, public o
prlvate public officer, nominee, or oth-

er person acting ina flduC|a|y Capeci
any person, trust or estate.”

Colorado. _The Colorado Act is a sub-
stantial adoption of the mejor provisions of
the. Uniform Adt, but contains nunmerous
variations, omissions and additional matter

ich cannot ke clearly indicated by statu-
tory notes.

District of Columbia. Adds section
which reads:

"§ 26302 Taxability.

ned) Aoorrrmn trust fund, as herein de-
fired, shall not be subject to any tax im
mdbyChapterlBof itle 47, and for the
pupose’ of said subchapter shall not be
deered to be a corporation.

"(b) The net incore of a common trust
fundshall be conputed in the same manner
and on hesane pasis as in the case of an
|mI|V|dJaI Each participant in a oomrm
trust fund shall include, in comput |(rjt|g
net INcoNe, Iits proportlonate share of the
net incore of such fund, whether or not
distributed to it, and the amount so incluced

in the net incorre of a part|C|pant shall ke
taxable to such participant, or its berefi-
claries, |n the mener and to the extent

in Subchapter X of er 18
itle pawrt as ngnt moutrstt tg.tia&mnbm%%t to
ici uring_ i e year actu-
aIIy hed been so distributed.

“© No gain or loss shall be realized by a
wim%tc fund upon the admission tr%
withdr: a partici or
adnssmn or W|thdlorziaﬁitvalpgfnt mﬁgst of

pat ICI t t part Of %I
Ci interes ici
treatelgrg as a sale or exchange of such |nter-

est by such part|C|pant

Every bank or trust company i
tarr%?)tg a ordymm trust fund shall nake a

return.under oath for the taxable year of
such fund.

" If the taxable year of a conmmn
trust fund is different fram that of a partic-
Ipant therein, the proportionate share of the

net incoe of such fund to be induded in
computing the net incoe of such partici-
pant for Its taxable year shall be’ besed
upon the net income of such fund for its
taxable year ending within the taxable year
of such part|C|pant
Flonda L1981, ¢, 81-318, rewrote stat-
prowdrng for legislative review of lans
regu professions, occupations,  busi-
Ustry and other endeavors in Hor-
|da as onglnally provided for under the
ulatory” Reform Act of 1976, L1976, c.
76-168, as amended. Hence asaresultof
L1981, c. 81-318, ch er6d)0fthe Horida
Statutes is repealed 1, 1991, and shall
ke reviewed by the Ieglslature pursuant to
the R uIato Sunset Act as contained
West’s ESA § 11.6L

Adds sections as follows;

"86043. Common trust fund invest-
ments

"No bank association, or trust oa”rpany
shall mingle its own funds with any oo
nnntrus[t futnddepart by such trust com

or trus
Prapnryt of a common trust fund shall, at aII
time3, be such as would be a proper invest-
ment for. each fiduciary account owning an
interest in such common trust fund.”

"8h044.  Common trust fund to be au-
dited annually

“A trust or trust department
administering a common trust fund shall
keep proper records, which in addition to all
other necessary and proper matters shall
show at all tines the proportionate interest
of each fiduciary account in the conmron
trust fund, and, at least once during each
lod of 12 months, shall cause an atidit to
mede of the comon trust fund by audi-
tors responsible only to the board™ of di-
rectors of the trust or trust de-
partment _ The report audit shall
Incluce a list of the investments conmprising
the common trust fund at the tie of the
audit, which shall show the valuation placed
on each item on such list by the board of
glfr%ﬁtea? ortthe trust |nvestt metntdempart tte]e[
rust company or_trus me

as of the date of the audit; a statement of
purcheses, sales, and any other investrrent
and of incore and dlsburserrents

since the last audit; and appropriate com:
MENtS s to any Investment in de fault as to
payment of principal or interest The rea-
sonable expenses of any such audit by

Incependent

public accountants mey ke
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charged to the conmon trust fund, The
bank or association shall manage such com
mon trust funds thout

1arge, save nec—
essary expenses, and shal
the latest report of such audlt anntﬁw to
eaeh 0 whom a regular pen ic
ofthe fiduciary accounts partici-
trust fund on |nanly
each such red o&asltaltlhsertﬁead\n rt
Person ann at the report is
available and that a oogx/l will be furrelcshed
without charge upon request.”

Hawaii. Adds sections as follons:

"406-26 Investment of common trust
funds. The funds of a common trust fund
may be invested and reinvested in those
investrrents in which trust conpanles are
authorized to invest trust funds

“406-27 Plan, approval, contents.
hall be estab-

ith
written oved by resolution of the
board d|r ors of the trust
The plan shall state the manner in whi
the fund is to be operated, aoportlon-
ment of incore, capital galns and’ losses
the terms and conditions governing the €
mission and withdrawel™ of  investments
fromor part|C|pat|0h in the fund,_the audit-
ing and settlerment of accounts with respect
thereto, the_basis and method of valuing
assefs therein, the_besis upon which the
fund may be terminated, and such other
metters as may by the board of directors be
deerred neceSsary to clearly define the
rights of par‘nupants therein, or othenwise
deS|rabIe plan, or a copy thereof, shall
be avallable at the pnrr:loggi/ofﬁce of the
trust company during regular busmess
hours for inspection by any person n@
an interest ina fiduciary account any fu
of which are invested in the oommn trust

V\ouber

fund. The trust shall O?nate
clearly upon its records the names
fiduciary accounts on behalf of which the

trust oorrpany as fiduciary or cofiduc
oM a |C|pat|on in ?t?/e conmmon tr%s/t

fund and the extent of the interest of the
f|dUC|ary accounts therein.”

"406-28 Participations in  common
trust fund. The folloning shall apply with
]rﬁspect to participations in a conon trust

1) Participations in a oonrmn trust
(ﬁ)und sI”a?aI | be held onIy ﬁduuary

of which the trust conypany is
ﬁou:laly or cofiduciary and shall” be
nontransferable.

COMMON TRUST FUND ACT

"(@ No funds of any trust shall be in-
vested in a participation in a conmon
trust fund if the investment would
cause the interest of the trust at the
tine of such investment to be in excess
of ten per cent of the value of the
assets Of the conmon trust fund as
detenr'ned naccordance with the

n applying the limitation stated in the
for Ing “sentence, If two or nore
trusts are created by the same settlor
or settlors, and as de1asonehaIfof
the inpoe or principal. or both, of each
trust is payable or applicable to the use
of the salme person or rsons such
trusts shall be considen

"(3 Not less freg uentI}/ than onoe eech
Calendar quarter the trust company
mnlsten a conmon trust nd shaII
determire the value ofthe assets there—
in upon such basis as t Er
Nb aart|0|pat|on shall be ed toor
withdrawn omtheoomrontrust fud
except on the valuation date. A rea-

sonable perigd, not to exceed seven
days, folloming each valuation date

ey be used to make the computations
to determine the value of the

_fund and the participations therein.

Uoon the withdrawal of a participa-

tion the trust may. dis-
tnthJtlon in czash or ratably in kind, or

partly it kind, but all
distri
shall be

one_tirre
rmde on the sarre basis.”

"406-29 Fiduciary not to participate.
A trust company administering a conmon
trust fund shall nat invest any of its gan
funds therein and if, because of a creditor
relationship or othenwise, it acquires an in-
terest therein its participation shall be with-
drawn on the first date on which a with
plrrav\ritl can ke effected in accordance with

e plan’

"406-30 Title to assets. No fiduciary
acocount owning an interest In a conmon
trust fund shall 'be deened to have individu-
a o/\nershl of asset thereof but only a
pr Iviced equitable interest

fu‘ol TtIe to all assets of the fund
3na|| at dl tines be vested in the trust

conpany nintaining the same, as fiducl
for the part|CIpantsr%1ere|n v
"406-31. Mistakes. No mistakes mede
in good faith and in the exercise of care and
In connection with the administra-
ion of any common trust fund shall be held
to exceed any power granted to or to violate
any duty injposed upon a trust company as
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COMMON TRUST FUND ACT

fIdUCI ly after the dlscove of
e torr?ty ryud1

actlon as is R(reactlcable in the cwcurrstances
to remedy t
"406-33 Taxation. No common trust
fund shall be subject to taxation as a qorpo-
ration, association, partnership, or individu-
al_ but it shall be deerred an estate or trust
within the meaning of section 23592, and
the incore therefrom and all capital gains
or losses thereof shall be deermed 0 be
Income, gains, or losses, respectively, ofthe
fiduciary accounts participa atggl fund
{n acoordance with their ratable participe-
ions.”
"406-34 Management fees. N seJa-
rate fee, commission, or conpensation fo
management of a conmmmon trust fund
shaII be charg the trust conpany, but
the tion Of the trust comparny for
such management shall be limited to the
fees, comMISSions, or corpensation proper-
ly charged to the part|C|pat|ng accounts.
trust company snall be entitled to
charge against the’ fund the usual fee or
commission for services rendered as a real-
tor or stockbroker in conrection with the
sale or purchase of any assets by or for a
conmon trust fund unless the plan other-
Wise provides and experse incurred in
the management thereof

Illincis. _ The lllinois act is a substantial
ion of the major provisions of the Uhi-
form Act, but contains numerous variations,
omissions and additional matter which can-
nat be clearly indicated by statutory notes.
lowa. Adds section as follons:

"633126. Definitions '

"1, 'Conmmon trust fund” means a fund

maintained by a bank or trust company
exclusn/ely for the collective investment and
reinvestent of moneys contri buted thereto
by that bank or trust conpany, o anoth-
er bank or trust conpary at I hty
percent of the voting sfock of V\h
owned or controlled by a bank holding

pany which owns or controls at Ieast e|
Percent of the voting stock of
maintaining the

trust fund InIts capacity as a f|dUC|ary or
cofiduciary.

2. ‘Hduciary’, for the pun of sec-
tions 633126?03/63129 ihdishe, of this
Code, means acting in any of the following
capacrtles nanely. testamentary trustee

any”court, trustee Under any
vvrltten agreement, declaration or instri-

TU.LA- 14 4

ment of trust, executor, administrator,
guardian, or conservator
50, repealed 18 MR

Maire. L1979 c
SA £ 410l to 41(3 which previously con-
stituted the Uniform Conmron Trust™Fund
Act, and reenacted said Uniform Act as part
of the Maire Probate Coce in 18A MR
SA 8§ 7501 and 7-502

Messachusetts. Adds section as follows:

"Section 1A Investments by national
hanking association or foreign corpora-
tion acfing as fiduciary.

"Any national banking association or; for-
eign ion either alone or in conjunc-
tion with one or more other persons acting
with it in a fiduciary having quali-

ed as fiduciary in this sta e purstiant to
the -three of

ovisions “of section forty
invest any funds held e

er one hundred and sixty-Seven

it as such fiduciary
in,any conmmon trust fund which it main-
tains “according to the laws of the state
where its prinCipal place of business is |O-
cated, provided the instrument, judgme
decree or order creating such fiduiciary rela-
tionship, does_not specifically or othenwise
prohibit such investment”

Michigan. . The Michigan act is a sub-
stantial adoption of the major provisions of
the. Uniform Act but contains numerous
variations* omissions and additional matter
which cannot be clearly indicated by statu-
tory notes.

Montana. Adds sections as follows:

“32-1-706. Common trust funds estab-
lished. Each common trust fund estab-
lished hereunder is a separate and distinct
entltyfromtheflduC| relatlonshlps partlc-

fiduciary,

mnrQ%n a participating fiduci rela-
tionship, " b%arr[ tﬁ?tedn%o ary ao—

portlonment or aIIocatlon between the prin-
cipal and incore of such relationship differ-
?ﬂ'ﬁdﬁ“ﬂ‘bthat such part (f%ratthe fiduci trr ulgt
) icipating fiduciary rela-
tionship or person having 2% |nteregtr31n the
relatlorshlp may have or ke consldered to

have any ownefship in icular

¢ e e VL
icipating fiduci lonshi

o onataryundlvlded interest in

the fund and its incoe; and the ownership

of al property of the common trust fund
shall ke in the trustee of the fund.”

“32-1- 707 Affiliated defined. For pur-
Poees of this_part, two_or more banks or
rust cnnpanles are affiliated if they are
members of the same affiliated group, with-




in the meaning of section 15040fthe Uhited
States Internal Revenue Cocke.”

"32-1-708. Limited appllcatlon of |n*
surance law—exemption. (]%
this part exel a conmon frust fu or
any fiduciary thereof from the require-
ments of Title 33 if such common trust fund
or f|dUC|ary IS used for insurance PUIpOSES.

“(Q The establishment and meintenance
of oommn trust funds under this are
exerrpt om the provisions of Title 30,

| New Harrpshlre Adds sections as fol-
ONS:

“391:l-a. Establishment and Use of
Common Trust by Bank Holdi
ny Affiliates. Any such bank or frust com
pany which is an affiliate of a bank holdlng
company, as defined by RSA 384-Bi,
and 'V, ‘may establish common frust fmds
for the pumose of fumishing investrments
to itself as fiduciary, to other affiliates of
the same bank holding qualified to
act as fiduciary in this state as fiduciary, or
to itself and others as co-fiduciaries, Or to
such other affiliates and others as cofiduo-
aries. Subject to tin limitations upon the
investrment of funw: held in a fiduciary ca-
%A\ty In conmon trust funds containgd in

01:1, the bank or trust Uun affil-
late of a bank holdi tablishi
such conmon trust Tunds and other affil-

lates of the same bank holding conyany
qualified to act as fiduciary in this state
may, as such fiduciary or cofiduciary, i
vest funds which it lawfully holds for in-
vestment_in interest in such oommn trust
P, ekt et gy o
ishing, maintaining, or so utilizi
mrrrrr%t trust furr% shall ngan%
be subject to all of the prcmsms of thls
chapter as though such bank or trust com
and_ the other banks or trust conpe-
nies participating in such commmon trust
fupd %rtfundsp\r/\were oe aggtthe same arp&ﬁdj_
rate entj person Ing as a oo
th/ Such bank or trust
|s here rized to consent to the in-
vestment in interest ina commron trust fund
or funds created hereunder.”

“30L3 Taxability. A conmon  tryst
fund shall not constltute s taxable entity

W|t |nt meani Each estate

CI mterest ina conmon
trust nd g ude In |ts return its
prmortlonate share of any taxable income

of the ¢ bed In RSA 774, re-
ceived by such common trust fund, whether

COMMON TEUST FUND ACT

or not such incone is distributed by the
conmron trust fund.”

North Carolina. The North Carolina act
Is a substantial adoption of the mejor provi-
sions of the Uniform Adt, but contains num
erous Variations, omissions and additional
metter which cannot be clearly indicated by
- statutory notes.

ad%tlo fT{ﬁemo At is a s#bstantthe U|nal

ion 0 or sions i-

form Act but |tm’| contal.lrr(tj'svI NUErous Varia-

tions, omissions and additional matter which

ﬁadnnot be clearly indicated by statutory
s,

Rhode Island. . The Rnode Island act is a

substantial adoption of the mejor provisions
ofthe Uniform Act, but contalns numerous
variations, omissiorns, and additional matter
\t/\hlch cannot be clearly indicated by statu-
Ory nates.

South Dakota. Adds sections as follows:

"55-6-2.1. Establishment of common
trust funds for funds held afflllated
bank or trust applica-
ble. A bank or trust company qall ed to
act as a fiduciary in this st ate rray

(D) Establish and maintain
trust funds for the collectlve Invest-
ment _or funds held in any fiduciary
capacity by it or another bank or
trust IS owned or con+
trolled by a atlon which owns or
controls 'such bank or trust corpany,
"(@ Invest funds which it holds in com
mon trust funds established and main-
tained pursuant to subdivision (J).

“The provisions of § 55-6-1 to 5566,
inclusive, relating to common trust funds
shall apply to the establishment and nainte-
g‘thce of “conmmon trust funds under this

ion.

“This section shall apply to all fiduciary
relatlonshlps

"55-6-3. Operation of common trust

fund»—Compliance with law mi
adrpmlstratlon of trust estates gﬂ\g n%
or trust company ope

trust funds shall conpl V\Antc'f;] 0v|3|ons
of chapter 21-22 in the admnl ration of
the trust estate.”

Texas. L ers 576 and L1983,
C. 37, effective 1984, repealed \fer-
non's Ann.Civ.St art which con-
stituted the Uhiform Conmon erust Fund

Act, and reenacted the same as V.T.CA
Property Coce § 113171, 113172
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f Adds section as follons:

"8 113172 AFFILIATED  INSTITU-
TIONS. Abank or trust company that is a
member of an affiliated grougmbnder S
tion 1504, Internal
(& USC 1504), with a bank or trust com

neintaining conmon trust funds may
Egrnvupate in ae or nore of the funds.”

Washington.  The Washington Act is a
substantial adoption of the ma;or Provisions
of the Uniform Act, but contains numerous
variations, omissions and additional matter
which cannat be dlearly indicated by statu-
tory notes.

Wisconsin. WISA 223(55 COhStItutI
the entlre Uniform Conmmon' Trust

adutlonal provisions In sub-
sec (3) twereof which reads as follows:

“3 Investments. The bank or trust
conpany operating such common trust fund
rmybuy sell d, invest and reinvest the

rds and assets, thereof in Its discretion
be limited or restricted by ch
any amendment t1ereof but’ the

company shall not invest the
funds of any fiduciary account in any com
mon trust fund unless every investrient in
nd u one that would then be a
permissible investment for such fiduciary
account”




UNIFORM COMMON TRUST FUND ACT

1938 ACT

An Act concering common trust funds and to make uniform the law
with reference thereto.

Section

stq | /ir&r;r(r)ena 9Common Trust Funds.
Aot 11

\ erpretatlon
rah Ai/y

ime of Taking Effect.

Be it enacted...............

§ 1. Establishment of Common Trust Funds

Any bank or trust company qualified to act as fiduciary in this state
may establish common trust funds for the purpose of furnishing invest-
ments to itself as fiduciary, or to itself and others, as co-fiduciaries; and
may, as such fiduciary or co-fiduciary, invest funds which it lawfully
holds for investment in interests in such common trust funds, if such
investment is not prohibited by the instrument, judgment, decree, or
order creating such fiduciary relationship, and if, in the case of co-fiduci-
aries, the bank or trust company procures the consent of its co-fiduci-
aries to such investment.

Action in Adopting Jurisdictions
Variations from Official Text; “Any bank or trust company may as such

Arizona Section reas: Aﬂ%%mg@
A Ay bank or trust conpany quail- Ite%u m trust funds administer

ﬁed to act’as a fiduciary in thrs state may by itself or b{ any affr iated bank or trust
establish and adq:nn er conmon trust  conpany, forug]gn affiliated

funds conpased 1o rmitted bank or trust corrpar% Investment
law for the mvestrrgntpgf ru%% funds %F Jg not prohibited by the instrument, judg-
the purpose of furnishing investments to “mrernt, decree order or statute creatinig and
ay one or rmore of the following: govemning such fiduciary relationship, and

“L  Itself as fiduciary. AN 3R oofiduciaries, the bank or

" Telf and others, as coficuclares.  SORLFRTRE PRk HRHpert of it

“3 Ay dffiliated bank or trust conps- Each comon A fund egtab
ny, including anyforergn affiliated bank or  1™hed_under this section is as a_separate
trust conyany, as fiduciary. and distinct entlty from the fiduciary rela-

Ay affiliated bank or trust conpe- tlonshl ng inthe fund. Afidy

: |hclud| foreign affiliated bank or ciary in admnl er I ﬁoLr:r-
%S’[ con‘pru%yanyand hgers as a)ﬁd,marlesArOgry relationship is nO requrred%%I L
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|onment or allocation between the
|nC| and income of the relationship dif-
erent fiTim that made for the conmmn
trust fund. A participating fiduciary, rela-
tionship, or person having an interest in the
relatlonshlp
ership in partlcular prope*v of the common
trust fund, but each participating fiduciary
relationship has a proportionate” undiviced
interest in the fund and its income and the
ownership of all property of the conmn
trust fund is in the trustee of the fund.

"C. This section gpplies to all fiduciary
relatlonshlps |nclud|ng those established
PI‘IOI’ to the effective date of this subsec-

ion, whether the relationships are revoca
ble or irrevocable. This section and § 6-
872 apply- to commmon trust funds

lished under this section and the banks and
trust comypenies operating these conmon
trust funds.

"D.. For purpases of this section, two or
more bank or trust compenies are affiliated
if they are members of the sae afﬁllated
([?;houp, within the meaning of 8 1504 of the

ited States Internal Revenue Goce.

in this article shall exenpt

"E. Nothi
a conmmon trust fund or any fiduciary there-
of from the re%' uirements of title 20,if such
commron trust fund or fiduciary is used for

insurance purposes.”

Arkansas. fies state or national
bank. Spea

California Section reads:

I purposes of this section, two or
more trust compenies shall be dearred to be
affiliated if they are members of the same
affiliated group, within the meaning of Sec-
tion 1504 of the Internal Revenue Coce.

trust company establish and
adrm%/ster common trust funds corposed
of propert%/ permitted by law for the invest-
ment of trust funds, Tor the purpose of
fumnishing Investments to any ore or rmre
of the fo ovvlng (1) |tself as ﬁduag

itself and
affiliated trust vvlthout
|I|ated rust com

limitation, forel nal
agJyCl g any affiliated

rus corrpany (mcludmg, without limita-
tion, any foreign affiliated trust oormaw%
and others, a5 cofiduciaries. Ay trus
conpary may as such fiduciary or cofioci-
ary Invest funds which it lawfullly holds for
investment in interests in conmmon
trust funds administered by itself or by any
affiliated trust company ‘organized Under

IS not deerred to have any on!

8l

laws of this state, if such investment is not
prohibited by the instrument, judgment, de-
cree, order, Or statute creatlng or governing
such fiduciary. relatiorship, and Tf, in the
case of cofiduciaries, the trust
cures the consent of its cofiduciies to
such investment.

“Eaclrcolnmon trust fund "established
hereundfi
arate’a

a0 o
ionshi icipati ein
ary in %Sdﬁhtlstee?t n% participeting £iduci—-
ary relationship shall be required 10 meke
arly apportionment or allocation between
thé principal and incore of such relation-
ship different from that mede for such com
mon trust fund. Nosuch part|C|pat|ng fidu-
clary relationship, % having an
|nterest in such relationship, shall have or
have any ownership in any
%\mcular pr conmon trust
nd, but_ each such partlmpatlng fiduci
relationship shall have a proportlonate undi-
vided interest in such fund and its incone;
and the ownership of all rty of such
common trust fund shall be in the trustee
of such fund.

“This section shall apply to fiduciary rela-
tionships now In existence or hereafter es-
tablished, whether the same be revocable or
imevocable.  The superintendert, at his di-
rection, may meke an examination of any
common _trust fund established hereunder
at such times and to such extent as he nmay
deem agvisable.  The provisions of the Cor-
porate Securities Law shall not apply to the
creation, administration, or termination, of
common trust funds, nor to participation

therein.”
District of Columbia. Inserts "'subject
to such rules and regulations as may be
rorrulgated from tie to time by the
of Governors of the Federal R&erve
em under the pr0\/|3|ons of 8§ 92a of
itle 12, United as amenced
Pertalnlng to the collective investTent. of
national banks” preceding
Vestablish”, andlnserts “Written” preceding
"'consent”,

Florida. Section reads:

(1) Any trust oonpary or trust depart-
establish one“or nore connon

trust funds, for the exclusive purpose of
furnishing_investrments to itself as ﬁom-
ary including estates, guardianships, man-

agencies, and all oirer fiduciary rela-
thﬂS IPS, Now In existence, or hereafter ere
ated, requiring or authorizing investment of

409
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funds_held as fiduciary includi
agencies, or to |tseSIJzIa|]y1d Othersngasnam%g

artes, It my, as fiduciary or coft
ary, Invest funds which it lawfull holds for
investment in - interests in commmn
trust funds if such investrent is not prohib-
ited by the instrument, judgment, decree, or
order” creating such ﬁdumary r’\tlonshl
and if, in thetcasetz cdffe ngrrtdmrl]anee thetrtL}sEt)
conpany or trus ment.procures
consent of its cofiduciary or CO%d.DIaI’IeS to
dinvestment, which consent such cofidu-
ciary is hereby’ authorlzed to grant The
full” managenent of the fund shall at all
times be in fuII charge of such trust conpe-
or trust nt, and no_coficuciary
an¥ r ht to interfere In the
rranagernent common trust funds.

"(9) For the purposes of this section, the
term’ 'trust or trust department
shall include two of more trust companies
or trust departments V\h ch are menbers of
the sanre affiliated group as defined in s.
154 of the Internal Le Cock of 1964,
as amended, with respect to any fund estab-
Ilshed urstant to this section of which g}l%/

trust companies or trust depart-
nutam% IS ttrustee or of V\hItCh t\t\gle oprague n(tjsf
S rus conpanles or trus e
are cotrustees. ﬁdua%re ationship
that exists between an individual trust com
or trust department and its customer
shall not be altered due to the fact of the
enactment of this subsection.”

Hawaii. Section reads: "Any trust com
may establish one or mdre conmon

rust funds for the oollective investment
and reinvestment _of rmoneys contributed
thereto by it as fiduciary, and by it ad
athers as cofiduciaries; and the trust com
and its cofiduciaries may invest funds

Id as trustee, guardian, or in any other
fiduciary capecity in which it or they sl
be authorlz to invest funds, in any com
mon trust fund, if the |nvestment IS not
expressly forbidden by the instrument, de-
cree or order creating the fiduciary rela-

tiorship.”
Idaho. Specifies state or national bank.

lowa. Section now reads: "“Any bank or
trust qualified to act as fiduciary
in this state 'may_establish common trust
funds, or may utilize one or_more commmn
trust funds previously established by it, for
the purpose of fumishing Investrents to
itselt as fiduciary, or to itself and others, as
cofiduciaries, of to another bank or trust
company as fiduciary or cofiduciary; and

COMMON TRUST FUND ACT

may, as a fiduciary or cofiduciary, invest
it which it lawfully holo3 for’ invest-
ment in mterests in conmon trust funds
meintained blylt or by another bankortrust
mmcagy(at east e|g percent of the vot
|s owned or controlled
a which owns o
controls at Ieas EI%an percent of the com
stock of K or trust company
mvestlng such funds If auch investrment is
prohlblterélI the%tlmrm d gment,
or or er creati uciary re-
atl({l%qbank |t |nttr?eg case of I%tﬁre_
Ies, or trust qompany procures
consertt of fits cofiduciaries tolguch Invest-
ment If the instrument creating the fiduci-
ary re atlonshlp glves to the bank or trust

excl usn/e r| ht to select invest-
nermthe consent of g |

ocofiduciary shal
not ke required.” ary

Kansas. Inserts “state or national” pre-
ceding “bank or trust "where first
appedri| and “The State banklng
baoard is hereby authorized to adopt rules
and regulations for a plan of operation for
the management of said funds for state
Farie and trust companies™ at end of sec-
ion

Maire. Section reads. “Any bank or
trust company qualified to act an fiduciary
inthis State may establish and operate cont
mon trust funds for the ]purpose of fumish-
Ing investrments to itself as fiduciary or to
itself and others as oofiduciaries; and for
the purpose of fumishing investrents to
affiliated banks, within the meaning of sec-
tron 194 of the Internal Revente Code.x

acting for themselves or for themselves and
otherS as cofiduciaries;
fiduciary or cofiduci or actl(%for affili-
ated banks alone or with their conduciaries;
invest funds which are lawfully held for
investment in interests in conTTon
trust funds, if such investrrent is not pro-
hibited by the instrument, H udgrment, decree
or. order creatlng duciary relation-
ship, and if, in the case of ooﬁdtdanec the
bark or trust or affiliate procures v
the consent of its cofiduciaries to such i+
vestmerr]tt Ay barso]rll act{ngt a oofiduci-

/With any s or trust conpany or
affiliate is authorized to consent to the in-
vestment in such interests.”

“Any indi-

Mbssachusetts. Section readk: |

vidual, corporation or association qualified
to act as fiduciary in this state may estab-
lish conmon trust funds for the puipose of
fumishing investrments to itself as fiduciary
or to itself and others, as co-fiduciaries;
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d as such fiduciary or co-ficciary,
fest nds which it lawfully holds for
vestment in interests in such common
ist funds, if such mvestnent IS not pro
sited by the instrumen, “J
order creatlng such du0|ary
*p Each such common trust fund shall
administered in accordance with a Writ-
n declaration of trust which shall have
en filed in the &&gls;[a/ of probate in the
nty inwhich corporation
r aseouatlon resices or has his or |ts prin-
I gIIaJe of busmedsgt ﬁr{d such vvrltteg
ecar jon at premiuns
n the purdnwaﬂs%%fafnterest l%arlng 3£"}|_
|es need riat be amortized."

Adds a separate section relating to con-
lent of co-fiduciaries which reads:

"8 2 Fiduciary consent

"If the individual, corporation or associa-
tion maintaini a ocmmn trust fund holds

r as a fiduciary together with a co-
P doue:?r[y or o&ﬁclar%n&ge investment of

{ in participations in a common
trust Quon%erty part peI only with the writ-
ten consent such co-fiduciary or co-fiduci-
aries and shall be withdrawn tjpon the writ-
ten request of any such co-fiduciary.”

IMissouri.  Section reads: “Any state or
national. bank or trust conpany qialified to
act as fIdUCIa%In this state may establish
conmon trust funds for the purpose of fur-
nishing investrents to itself as fiduciary, or
to itself and others as cofiduciaries, Or to
other banks and trust corrpanlee actlng as
fiduciaries or cofiduciaries. ke
invested in such conmron trust fund only if
the mvestme1t IS not prohibited by the in-
strument, dl Jgment, decree, or order creat-
mgthe fiduciary relationships, and if, inthe

cofidCiaries, the banks or. trust
ies procure the consent of their cofi-
duciaries to the investment"

Montana. Section roads:

N bank or trust uallfled
(c% m%duclary in this staEe y

|ISh and %d%mnlste[y oormq[n ec}rlgﬁl funcds
conposed of pr rmi aw for
the nv&tnerl?t%%etrusgefunds for the pur-
pose of fumishing investments to:

"(@) itself as fiduciary;
"(b) itself and others as cofiduciaries;

C affiliated bank or trust company,
() ?Syaw forel ||ated barpl?r%/r

trust conparly, as fi

relatlon-

81

“ afflllated bank or trust conmpa- 1

@ alLgng any foreign affiliated bank or  J

trust conpany, and others as cofiduciaries;
or

~ “(e) any comhination of the entities listed
in subsections (1)@ through (1)(d).

bank or trust_conmpany
thagz)ﬁ&(}chl/ary invest nds

or cofiduciary,_ i

which it Jawfully holds for investment in
interests in the conmron trust funds admin-
istered by |tsefor Wanyafflllated bank or '
trust the investment is not pro-
hibited by mstrument judgment, ' de-
cree, orckr, or statute creafing and govern-
ing such fiduciary relationship and if; in the
case of cofiduciaries, the bank or trust com

procures the consent of its cofiduciar-

es to the investment”
New hire. Adds a sentence at ed
of section which reads: “Any person acting

i o ¥ iy
rus iS here rized to con-
sent to the investment’ in such interests.”

New Mexico.  Section reads:

"Any bank or trust qualified to
act as fldmla%ln this state may establish
conmon trust funds for the purpose of fur-
Q(IJIShb:a\n mvectt mentst to |tselfa|ﬁ1g its afflllatt-

or trust company as fiduciary or to
itself and its affiliated bank or tru3?rc31/onpa-
ny and others as co-fiduciaries and may, as
fiduciary or co-fiduciary, invest funds hich
it lawfully holds for investment in interests
in the_conmron trust funds, if such invest-
ment is not prohibited by the instrument,
udgment deCree or order creating the fidu-
relationship and if, in the case of
c& duciaries, the bank or trust

rocures the consent of its co-fiduciaries o

he investment

"As uwed In this section, ‘affiliated’
means two or nore banks or trust
nles in V\hld‘] %?hty percent or more of the
Kk or trust oorrpa—
%texcludlng shares ov\ned bY the Unit

es or by owned by
the United States are dlrect or |nd|rectly

owned or controlled by a holding conpany:
Oklahoma,_ The substance of sections 1
and20fﬂ1e0fﬁ0|aIText|soonta|ned|nthe

folloning section of the Oklahoma act:

“8§ 162 Comnon trust funds

“Any state or national bank or trust com

acting In a fIdUCI
g?enatye andng intain b tn}ysi fund

With e oproval of the Stats. Bark Qo
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missioner or State. Banking Board for the
purpose oi fumishing Investiments to itself
as fiduciary and to other fiduciaries, and
may as Lciary Invest funds which it
lavwfully holds for mvestnent in interests in
such common trust fund if such investment
IS not pronrbrted the instrument, udg-
ment, decree or order, creating suclj

ary relationship, and if In cas® ofto-ﬁducr-
aries the bank or trust procures
consent of its co-fiduciaries o such in

the lan
Bank
sarre be appr fthe
ssroner crsapprovr% said

lan, |nter othe
any Boart?arty |ts decrsron the

matter shal
omtrmeto Ime bythe &rrayn

bank or trust conpeny obtain-
S|oner he approval of the State BaLﬁI?qunm
"A bank or trust cmpany maintaining a
commmon trust fund may time file'in
the District Court of the Gf%/ nwhich it
meintains its principal office an account of
the administration of such trust fund,. pro-
vided that every such corrpany must file in
said District Court an account of the admin-
istration of the trust fund within three (g%
syears from the date of the establrshrrent
such.fund, and thereafter an account shel
be filed at mtervals of nat less than three
years fromthe
accountl the fili
oourt, the cou shaII fix a day for hearin
not less than forty-five (45) from sai
filing date, and apoint a guardian ad litem
to represent thb%nlqtterests ortfal alnlednt% a:g
competent , Unasce
sent bereficiarnes.” At 16 e tire the
court shall order the bank or trust conx]%rgy
to give natice of such hearing to all
ciaries of the trusts participating in the
common trust  fund, whose naimes
known to the bank or trust company from
the records kept by it in the regular‘course
of business in the administrafion of said
trusts, in the foll cwng manner ( ) by per-

sonal service qr by sendi
registered mail 0 such n(‘?Jer‘eﬁcrarles or
of record di-

their guardians or attormeys

rected to them at the addresses shown
the records above mentioned, In either case
at least fourteen (1 .0Bys prior to the date
of the hearing; and (2 by one publication of

o .

of such ac-

such notice in'a nevvspape puolrshed there-
in, in SOMe newspaper 9enera|
circulation in said county, pub cation

date of the last preceding

COMMON TRUST FUND ACT

to be at least t\/\enty rior to the
date of the heari (ZI))% cbrysspm further

%:gg %r%r’Y nde‘glurre aII

such acoount should not be Illtédrcral
and the order mece by t at the
conclusion of the aearlng shall, subject to
the ri rﬁght of o the Supreme Court,
nentand binding on the bank
and on every person inter-
n said cofmon trust fund.

ﬁbélessron of mtent by the creator of
a trust he trustee of a com
mon trust fund from the duty to account as
herein provrded

"The provisions of this Act shall apply to
fiduciary relationships in existence at “the
tine this Act takes effect or thereafter

established.”

O The substance of sections 1 and
2 of the Official Text is contained in the
follovung section of the Oregon act:

"709.170 Establishment of and invest-
ment in common trust funds; accounting.

"(D) 'Conmron trust fund’ as used in thrs
section means earxg/ fund maintained
trustoorrmny Ively for the coll ve
investment and reinvestment of moneys
contributed thereto by the trust company or
an affiliated trust as a fiduciary.

sl

OI’ tI'USt

For the of this™section, two Or
more trust ies are affiliated if they
are he sae affiliated group,

within the meaning of section 1504 of the
Internal Revenue 81&

Atrust conypany may establish com
rmn rust funob for the rpoee of fumish-
IlweStated tmentst to itsel astlj_lgucraty toan
a i rust company as fiduciary, or to
itself or an affiliated "trust ad
others as oogd,crarres cﬁﬁ (t{lést
or invest
vk v which it ﬁ\ry/vmuy Poick 101 invest
ment, in interests in the"common trust fund
or a conmron trust fund of an_affiliated
trust conyany, if the investrent is not pro-
hibited by the instrurment, judgment, decree
or order creating the fiduGiary relationship
and if, in the case of cofiduciaries, the trust
conmpeny procures the consent of its coficu-
clary or cofiduciaries to the investrment

(3 'Ihe drvrsron pursuant to ORS
18335 1833 and 13-
341 to 183410 pronulgate rules

to control the establishment and operation
of commmn trust funds and to protect the
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investors. A trust company except national
banks which are qualified to act as fiduciar-
ies pursuant to the laws of the United
States shall, in the operation of the common
trust fund, comply with the rules.

"(4) Unless ordered by a court a trust
company operating common trust funds is
not required to render a court accounting
with respect to the funds, but it may, upon
application to the circuit court of the county
in wuich it has its principal office, obtain a
settlement of its common trust fund ac-
counts on conditions specified by the court.
When application for the settlement is
presented to a circuit court for approval,
the circuit court sha)< assign a time and
place for hearing and order notice thereof
by:

"(a) Publication once a week for three
successive publications, the first publication
to be not less than 20 days prior to the date
of hearing, of a notice in . newspaper hav-
ing a general circulation in the county in
which the trust company operating the com-
mon trust fund has its principal office;

"(b) Mailing, not less than 14 days prior
to the date of the hearing, a copy of the
notice to all beneficiaries of the trusts parti-
cipating in the common trust fund whose
names are known to the trust company
from the records kept by it in the regular
course of business in the administration of
the trust, directed to them at the addresses

shown by the records; and

"(c) Such further notice, if any, as the
court may order." -

Tennessee. Substitutes ", or to another

bank or trust company, which may,” for ";
and may”.

Texas. Section reads:

"(a) A bank or trust company qualified to
act as a fiduciary in this state may establish
common trust funds to provide investments
to itself as a fiduciary, including as a custo-
dian under the Texas Uniform Gifts to Mi-
nors Act (Chapter 141) or a uniform gifts to
minors act of another state or to itself and
others as cofiduciaries.

"(b) The fiduciary or cofidudary may
place investment funds in interests in com-
mon trust funds if:

"(1) the investment is not prohibited by
the INSLIUMENt or order creating the fiduci-
ary relationship; and

"(2) if there are cofiduciaries, the cofidu-
ciaries consent to the investment

81

“(c) A common trust fund includes a

fund:

“(1) qualified for exemption from federal
income taxation as a common trust fund
and maintained exclusively for eligible fidu-
ciary accounts; and

"(2).consisting solely of assets of retire-
ment pension, profit sharing, stock bonus,
or other employees' trusts that are exempt
from federal income taxation.”

Utah. The Utah provision corresponding
to section 1 of the Uniform Act [U.C.A.
1953, 7-5-13(1)] reads as follows: "Any
trust company chartered by this state or by
a federal agency, qualified to engage in the
trust business in this state, may establish
common trust funds. Funds held by a trust
company may be invested collectively in a
common trust fund in accordance with the
rules prescribed by the appropriate govern-
mental regulatory agency or agencies, if
such investment is not specifically prohibit-
ed under the instrument, judgment, decree
or order creating the regulatory relation-
ship.”

West Virginia. Section reads:

“(a) Any bank or trust company qualified
to act as fiduciary in this State may estab-
lish common trust funds for the purpose of
furnishing, or making available, invest-
ments to itself as fiduciary, or to itself and
others, as cofiduciaries, and may, as such
fiduciary or cofidudary, invest funds which
it lawfully holds for investment in interests
in such common trust funds, if such invest-
ment is not prohibited by the instrument,
judgment, decree or order creating its fidu-
ciary status or relationship, and if, in the
case of cofiduciaries, the bank or trust com-
pany procures the consent of its cofiduciar-
ies to such investment: Provided, that un-
less such fiduciary acquiring or holding any
interest in any common trust fund is specifi-
cally permitted by the instrument, judg-
ment, decree or order creating the fiduciary
status or relationship to invest in securities
other than those described in section two
[S 44-6-2] of this article, or any amend-
ments or reenactments thereof, such com-
mon trust funds shall be invested only in
those securities described in said section
two and subject to the limitations and condi-
tions of said section, and any amendments
or reenactments thereof, except that a com-
mon trust fund or funds may be established
for the purchase of securities of the type
described in said section two without regard
to the percentage limitation specified in sub-

413



81

paragraph (1), subdivision (h) of said section
two [5 44—€—2(hXIl)], in which event the

funds invested by a fiduciary in interests in.

such last mentioned common trust fund or
funds shall not exceed the percentage limi-
tation specified in said subparagraph (1) of
subdivision (h) unless a larger investment is
permitted by the instrument, judgment, de-
cree or order creating the fiduciary status
or relationship.

"(b) Any bank or trust company qualified
to act as a fiduciary in this State may
establish and maintain common trust funds
for the collective investment of funds held
in any fiduciary capacity by it or by any

Law Review

Commingled investment by corporate fi-
duciaries in Pennsylvania. 87 U.Pa.L.Rcv.
577 (March 1939).

Common trust fund legislation. Robert
W. Bogue. 5 Law and Contem.Prob. 430
(Summer 1938).

Common trust fund statutes; a legaliza-
tion of commingling. 37 Colum.LRev. 1384
(Dec.1937).
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bank or trust company qualified to act as
fiduciary in this State which is owned or
controlled by a bank holding company
which owns or controls such establishing
bank or trust company. Any such common-
ly owneu -t controlled b'nk or trust compa-
ny may, as fiduciary or cofiduciary with
others, invest funds which it holds in com-
mon trust funds so established and main-
tained. The restrictions contained in sub-
section (a) of this section shall apply to the
establishment, maintenance and investment
of common trust funds under this subsec-
tion.”

Commentaries

Common trust funds. Ernest L. Averill.

13 Conn.Bar J. 14 (1939).

Common trust funds. James J. Saxon
and Dean E. Miller. 53 Geo.LJ. 994 (Sum-
mer 1965).

Library References

Banks and Banking 1=-85 315(1).
Trusts **217.3(3).

CJ.S. Banks and Banking 88 157 et seq.,
1054 et seq.
CJ.S. Trusts 5 326.

Notes of Decisions

Amount of investment 4
Assignment or transfer of fund
Ownership of assets 6
Parties eligible to invest 2
Permissible investments 3
Plan of common trust fund 5
Purpose 1

1. Purpose

This act has for its purpose the establish-
ment of a new class of investments, inter-
ests in common trust fund, in which bank
qualified to act as fiduciary, acting prudent-
ly, may properly invest funds of particular
underlying trust Mechanieks Nat Bank of
Concord v. D’Amours, 1957, 129 A.2d 859,
100 N.H. 461, 64 AxJL2d 260.

2. Parties eligible to invest

Only amnkacting as fiduciary or cofidu-
ciary is eligible to invest trust funds in
common trust fund maintained by bank.

Leith v. Mercantile Trust Co. Nat Ass’n,
Mo_A.pp.1967, 423 S.W.2d 75.

3. Permissible investments

Notwithstanding provisions of RSA
564:18, detailing investment for trustees
generally and limiting them to four general
categories, all or any part of testamentary
charitable trust fund could be invested in a
common trust fund by virtue of RSA 391:1
et seq., where there was nothing in will
explicitly or impliedly prohibiting invest-
ment in common trust funds. Mechanieks
National Bank of Concord v. D'Amours,
1957, 129 A.2d 859, 100 N.H. 461, 64 AJ*
R.2d 260.

Investments of assets of testamentary
charitable trust in common trust fund in
accordance with trustee's plan did not, un-
der the circumstances preclude continued
investments of testamentary charitable
trust assets in such fund. Mechanieks Na-
tional Bank of Concord v. D'Amours, 1957,
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129 A.2d 858 100 N.H. 461, 64 A.LR.2d
260.

4. Amount of Investment

RSA 564:18, providing that 50 per cent of
a trust estate may be invested in stocks,
bonds and other securities in which a pru-
dent man would invest if other 50 per cent
is invested as provided therein does not
limit to 50 per cent the assets of a trust
which may be invested in a common trust
fund. Mechanieks National Bank of Con-
cord v. D’Amours, 1957, 129 A.2d 859, 100
N.H. 461, 64 A.LR.2d 260.

5. Plan of common trust fund

Common trust fund plan, under which
trusts were to be administered in conformi-
ty with laws of state and nation and federal
reserve regulations, trust investment com-
mittee was to review investments, trustee
was to act in good faith and to be governed
by rule of prudence, and was to refrain
from investing assets of testamentary trust
contrary to provisions of will and invest-
ment in securities of any one corporation
was not to exceed ten per cent of total
value of common fund, was in accordance
with RSA 391:1 et seq., and federal reserve
regulations. Mechanieks Nat. Bank of Con-
cord v. D'Amours, 1957, 129 A.2d 859, 100
N.H. 461, 64 A.LR.2d 260.

Any trust which does not expressly or
impliedly prohibit investment in common
trust funds may be invested by a bank
qualified to act as fiduciary in its common
trust fund when that fund is operated un-
der a plan subject to 26 U.S.C-A. (I.R.C.

82

1954) § 584 and RSA 391:1 et seq., govern-
ing common trust funds and investments
made by trustees. Mechanieks Nat Bank
of Concord v. D’Amours, 1957, 129 A.2d
859, 100 N.H. 461, 64 A.LR.2d 260.

6. Ownership of assets

Party who was oole distributee or appoin-
tee of trust estate could not claim virtual
ownership over trust assets which consisted
of units in trustee bank's common trust
fund on or prior to date of withdrawal of
units from common trust fund where she
could not own units of common trust fund
and bank was unaware of provisions of life

beneficiary's will. Leith v. Mercantile
Trust Co. Nat Ass’n.,, Mo.App.1967, 423
S.Ww.2d 75.

7. Assignment of transfer of fund

Units of bank's common trust fund could
not be assigned or transferred to party who
claimed to be sole distributee or appointee
of trust estate holding such units. Leith v.
Mercantile Trust Co. Nat Ass’n., Mo.App.
1967, 423 S.W.2d 75.

Where assets of trust consisted of units
of trustee bank's common trust fund which
had many types of investments and numer-
ous units, trustee did not abuse its discre-
tion in failing to make distribution in kind
to plaintiff who claimed to be sole distribu-
tee or appointee of trust eat”“ta notwith-
standing provision of rcuimon trust fund
which allowed distribution in land. Leith v.
Mercantile Trust Co. Nat Ass'n., Mo.App.
1867, 423 S.W.2d 75.

8 2.

Unless ordered by a court of competent jurisdiction the bank or trust
company operating such common trust funds is not required to render a
court accounting with regard to such funds; but it may, by application to
the [ ] court, secure approval of such an accounting on such
conditions as the court may establish.

When an accounting of a common trust fund is presented to a court
for approval, the court shall assign a time and place for hearing and
order notice thereof by: (1) publication once a week for [three] weeks,
the first publication to be not less than [twenty] days prior to the date of
hearing, of a notice in a newspaper having a circulation in the [county] in
which the bank or trust company or branch thereof operating the
common trust fund is located, and (2) mailing not less than [fourteen]
days prior to the date of the hearing a copy of the notice to all

415"
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beneficiaries of the trusts participating in the common trust fund whose
names are known to the bank or trust company from the records kept by
it in the regular course of business in the administration of said trusts,
directed to them at the addresses shown by such records, and (3) such
further notice if any as the court may order.

As Amended Sept. 1952.

Amendments

The amendment of 1952 added the second
paragraph.

In approximately twenty states there are
common trust fund provisions containing
the substance of the Uniform Act but in a

different form. This amendment is recom-
mended to the corresponding sections of
those Acts, and in the states where there is
no provision for court accountings, it is
recommended that the whole of this section,
aa amended, be used.

Action in Adopting Jurisdictions

Variations from Official Text

Alaska. In second paragraph, substi-
tutes “judicial district" for "[county]” in
clause (1), and "participating trusts" for

"said trusts" in clause (2).

Arizona. In the second paragraph,
clause (1), substitutes "home office of the
bank or trust company" for "bank or trust
company or branch thereof.

Arkansas. Section reads: "Unless or-
dered by a court of competent jurisdiction
the bank or trust company operating such
common trust funds is not required to ren-
der a court accounting with regard to such
funds; but it may, by application to the
Chancery court of the county in which it
has its place of business, secure approval of
such an accounting on such conditions as
the court may establish.”

California. Omits this section.

District of Columbia. Omits second
paragraph. _
Hawaii. Section reads:

“A trust company maintaining any com-
mon trust fund shall be required to render
only such accounts with respect thereto as
may be required for the participating ac-
counts.”

ldaho. omits this section.

lowa. second paragraph reads: "When
an accounting of a common trust fund is
presented to a court for approval, the court
shall assign a time and place for hearing,
and order notice thereof by: (1) publication
once etch week for three consecutive weeks

in a newspaper of general circulation, pub-
lished in the county in which the bank or
trust company operating the common trust
fund i3 located, the first publication to be
not less than twenty days prior to the date
of hearing, and (2) sending by ordinary mail
not less than fourteen days prior to the date
of hearing, a copy of the notice prescribed
to all beneficiaries of the trust participating
in the common trust fund whose names are
known to the bank or trust company from
the records kept by it in the regular course
of business in the administration of said
trusts, directed to them at the addresses
shown by such records, and (3) such further
notice, if any, as the court may order.

Kansas. section reads: “Unless ordered
by a court of competent jurisdiction the
bank or trust company operating such com-
mon trust funds is not required to render a

court accounting with regard to such
funds.”
Maine. Section reads: "Unless ordered

by decree of s»oerior Court, the bank
or trust company operating such common
trust funds is not required to rendf a court
accounting -with regard to such funds; but
it, as accountant, may by petition to the
Superior Court or the probate court, in the
county where the accountant haa its princi-
pal place of business, secure approval of
such accounting on such conditions as the
court may establiah. Whenever a petition
for the allowance of such an account is
presented, the couit having jurisdiction
thereof shall assign a time and place for
hearing and shall cause public notice there-
of to be given, meaning ther >y notice pub-
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lished 3 weeks successively in a newspaper
published in the county whose court has
jurisdiction. In addition thereto said court
shall, except to such extent a3 the several
instruments creating the trusts participat-
ing in such common trust fund provide oth-
erwise, order personal notice upon all
known beneficiaries of the participating
trust estates who have a place of residence
known to the accountant. Personal notice
to known beneficiaries having a place of
residence known to the accountant shall
denote service by a written notice deposited
in the mails addressed to each such known
beneficiary at such known place of resi-
dence at least 14 days before the time of
hearing, or by a written notice either in
hand or left at such known place of resi-
dence 14 days at least before the time of
hearing. The method of service and the
form of such notice shall be as the court
shall order. 'Place of residence known to
the accountantlas used in this section shall
include only places of residence actually
known to the accountant, and shall not in-
clude residences which could be discovered
upon investigation but which do not in the
due course of business come to the actual
knowledge of the accountant The allow-
ance of such an account shall be conclusive
as to all matters shown therein upon all
persons then or thereafter interested in the
funds invested in said common trust
funds.”

Messachusetts.  section reads: "An ac-
count of the administration of each common
trust fund shall be filed annually in the
registry of probate in which the declaration,
of trust has been filed and application for
its allowance shall be made in accordance
with (M.G.L.A. c. 206 § 24]. The allowance
of such an account shall be conclusive as to
all matters shown therein upon all persons
then or thereafter interested in the funds
invested in said common trust fund.”

MSSISSIppI Omits second paragraph.
Missouri. Qmits this section.
Nebraska. Qmits this section.
Nevada. Omits second paragraph.
tiory A preeste] e probote oot i the
county inwhich the bank or trust co

operating the trust fund is located if court
approval of accounting is desired.

Oklahoma.  The substance of sections 1
and ?, of the Official Text is contained in 60
OldSLAnn. S 162 in the Oklahoma Act.

82

See text of said section in variation note in
section 1, supra.

Oregon. The substance of sections 1 and
2 of the Official Text are contained in ORS
8§ 709.170 of the Oregon act See text of
said section in variation note in Section 1,
supra.

South Dakota. Omits this section, but
adds a section 55-6-3 which refers to the
general provisions regarding administration
of trust estates. For text of said section,
see general statutory note, supra.

Texas. Omits this section.

Uttlu The Utah provision corresponding
to section 2 of the Uniform Act [U.C.A.
19511, 7-5-13(2) ] reads as follows: "Unless
ordered to do so by a court of competent
jurisdiction a trust company operating com-
mon trust funds is not required to render a
court accounting with regard to those
funds; but it may, by application to the
district court, secure approval of such an
accounting on such conditions as the court
may establish.”

West Virginia. Section reads: "Unless
ordered by a court of competent jurisdic-
tion, the bank or trust company operating
such common trust fund, as provided for in
section six [5 44-6-6] of this article, shall
not be required to render an accounting
with regard to such fund, before any com-
missioner of accounts, but it may, by appli-
cation to the circuit court of the county in
which is located the principal place of busi-
ness of said bank or trust company, secure
the approval of an accounting in such condi-
tion as the court may fix: Provided, how-
ever, that nothing herein shall be interpret-
ed as relieving any fiduciary acquiring,
holding or disposing of an interest in any
common trust fund from malting an ac-
counting as required by law with respect of
such interest."

Wisconsin. Section reads: "Unless or-
dered by a court of competent jurisdiction
the bank or trust company operating such
common trust funds is not required to ren-
der a court accounting with regard to such
funds; but it may, by application to the
circuit court of the county in which it has
its principal office, secure approval of such
an accounting on such conditions as the
court may establish. When an accounting
of a common trust fund is presented to a
court for approval, the court shall assign a
time and place for hearing and order notice
thereof by:
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"(a) Publication of a claaa 3 notice, under names are known to the bank or trust com-
ch. 986, in tho county in which the bank or pany from the records kept by it in the
trust company or branch thereof operating regular course of business in the adminia-

the common trust fund is located; and tration of said trusts, directed to them at
“(b) Mailing not less than 14 days prior =« addrcss“ 8hown by such record8:

to the date of the hearing a copy of the Such further notice if any as the

notice to all beneficiaries of the trusts parti- court may order.”

cipating in the commontrust fund whose Wyoming. Omits second paragraph.

Library References

Trusts *-289, 291, 326.
CJ.S. Trusts 8§ 377 to 379, 413.

8§ 3. Uniformity of Interpretation

This Act shall be so interpreted and construed as to effectuate its
general purpose to make uniform the law of those states which enact it.

Library References

Banks and Banking *»311. CJ.S. Banks and Banking § 1045.
Statutes «»226. CJ.S. Statutes 5 371 et seq.
Trusts *-217.3(3). CJ.S. Trusts 5 326.

§ 4. Short Title

This Act may be cited as the Uniform Common Trust Fund Act.

Library References
Statutes *»64(2).

CJ.S. Statutes 5 96 et seq.

§ 5. Severability

If any provision of this Act or the application thereof to any person or
circumstances is held invalid, such invalidity shall not affect the other
provisions or applications of the Act which can be given effect without
the invalid provision or application, and to this end the provisions of this
Act are declared to be severable.

Library References
Statutes *-64(2).

CJA. Statutes § 96 et seq.

§ 6. Repeal

All acts or parts of acts which are inconsistent with the provisions of

this Act are hereby repealed.
418
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Library References

Banks and Banking "=<311. CJ.S. Banks and Banking § 1045.
Statutes s=»157. CJ.S. Statutes § 286.
Trusts <*=217.3(3). CJ.S. Trusts § 326.

§ 7. Time of Taking Effect

This Act shall take effect ( ) and shall apply to fiduciary relation-
ships then in existence or thereafter established.

Library Reference*

Statutes <*=250.
CJ.S. Statutes § 400.
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Hiscock & Barclay

ALBANY. NEW YORK ATTORNEYS AT LAW WATERTOWN. NEW YORK
BUFFALO. NEW YORK 4400 COLUMBIA CENTER ORLANDO. FLORIDA
CARTHAGE. NEW YORK 1L EIFTH AVENUE AUGUSTA. MAINE
HAUPPAUGE. NEW YORK SEATTLE. WASHINGTON 98104-7018 SILVERDALE. WASHINGTON
SYRACUSE. NEW YORK (206) 386-5600 FAX (206) 386-5660 WASHINGTON. D C,
May 11, 1990
Mr. W illis Kirkpatrick, Director
Division of Banking,
Securities & Corporations V* 0
Department of Commerce and may 7 _
Economic Development *5 /%V
State of Alaska rUSE
Pouch D of

9th Floor, State O ffice Building
Juneau, Alaska

Re: Key Trust Company of Alaska Participation
In Affiliates' Common Trust Funds

Dear Mr. Kirkpatrick:

This is to request that the authority granted by Alaska
Banking Code's "Wild Card" statute, Alaska Statute 06.01.020, be
invoked and regulations issued by the Department confirming the
authority of Alaska chartered banks and trust companies to invest
their fiduciary funds in the common trust funds established by
affiliates both within and outside of Alaska. The purpose of
this request is to equalize, promote and maintain the competitive
equality of state-chartered banks and trust companies with other
financial institutions conducting business in Alaska.

As you know, Key Trust Company of Alaska ("Key Trust
Alaska"), is an Alaska trust <company chartered under Alaska
Statutes 06.25. It is an "affiliate" of Key Trust Company of the
Northwest ("Key Trust Northwest"), a trust company chartered
under the laws of the State of Washington. These trust companies
are direct or indirect subsidiaries of KeyCorp, a registered bank
holding company and ultimate parent of Key Bank of Alaska. The
latter, of course, is the immediate parent of Key Trust Alaska.

Key Trust Northwest has established and manages common trust
funds for the purpose of furnishing investment vehicles to itself
as a fiduciary of trust funds primarily belonging to employee
benefit trusts, usually exempt' from federal income tax, and
personal trusts. Qualifying common trust funds such as these are
themselves authorized and exempt from federal income taxation
under Internal Revenue Code 8584 provided the common funds comply
with Comptroller of the Currency Regulations §9.18. That
regulation authorizes national banks to establish such funds.
Generally speaking, these common trust funds are also provided
exemptions from the federal securities laws. Key Trust Northwest
desires to make its common trust funds available for investment
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Page 2

by affiliates of the affiliate's fiduciary funds. The
Comptroller of the Currency has stated that absent state law
authorization, investment of fiduciary funds in another bank's

common trust funds might be considered an unauthorized delegation
of investment responsibility.

Authority to commingle trust funds in contravention of the
common law prohibition against commingling was the purpose of the
Uniform Common Trust Fund Act ("Uniform Act"), adopted in the
large majority of the States. In Alaska it 1is Alaska Statute
06.35.010. Under Washington's version of the Uniform Act, Key
Trust Northwest may establish and operate common trust funds not
only for investment of its own fiduciary funds, but also for
investment by affiliates of their fiduciary funds. (Investments
by affiliates as fiduciaries is also contemplated and permitted
by the Internal Revenue Code and federal securities laws.)

While the Alaska Statute authorizes Key Trust Alaska to
establish and to invest in common trust funds "it establishes",
the literal wording of the statute does not appear to authorize
an Alaska trust company to invest its fiduciary funds in a common
trust fund established by an affiliate either within or outside

of Alaska. The Uniform Act version in most states permits
investments by affiliates. The purpose of this apparently was to
make state law consistent with and allow smaller affiliates to
avail themselves of the federal tax benefits. The investment

vehicle of common trust funds as well as affiliate investment in
common trust funds has become quite common throughout the United

States.

I am advised that, among others, Security Pacific Bank,
First Interstate Bank, First Interstate Bank of Oregon, Bank of
California, U.S. National Bank of Oregon, Seattle First National
Bank, Columbia Trust Company of Portland, Oregon and Trust

Company of the West of Los Angeles, California either have trust
customers or trust or banking facilities in Alaska and directly
compete with Key Trust Alaska by making available the wuse of
their common trust funds as an investment vehicle for their

Alaska trust customer's fiduciary funds. Common trust funds, if
of a sufficient ‘size, offer a cost effective and reduced risk
vehicle for the safe investment of fiduciary funds with the
opportunity for enhanced investment returns to the trust
customer. The availability of common trust funds in the

management of trust customer's funds is a significant part of the
competitive service.

Since national banks and subsidiary banks of bank holding
companies are permitted to invest their fiduciary funds in
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Willis Kirkpatrick
May 10, 1990
Page 3

affiliates' common trust funds, regulations issued under Alaska
Statute 06.01.020 would equalize and maintain the competitive
equality of Alaska's state-chartered institutions with federally
chartered financial institutions. We appreciate your
consideration of this request and would be pleased to provide
whatever additional information and support you may desire.
Should you have any questions, please do not hesitate to contact
me. Copies of the Alaska statute, the Comptroller's Regulation
and the Washington statute are enclosed for your convenience.

W AG :jj

cc: Robert Nokes
Vern Sayles
Carter Chase
John Mancuso
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Alaska, Inc.

HB 467/SB 398 would create special recovery rights under
Alaska law for "cultural” damages in the volatile area of
subsistence. The damages the bill would recognie are not
for tangible losses, but for alleged cultural, psychological or
emotional damage to the subsistence lifestyle.

RDC recognizes the importance of preserving the cultural
heritage of Alaska Natives and their subsistence lifestyle.
Subsistence remains an absolute necessity for many rural
Alaskan residents. However, RDC is puzzled by the
necessity to pass this particular piece of legislation given
the March 20, 1992 Attorney General's letter that states
this bill "does not expand existing law." RDC is an
organization that opposes unnecessary overregulation by
governmental bodies, and HB 567 goes one step further - it
is an example of unnecessary legislating.

There are some other ramifications of the bill that cannot
be ignored. As currently written, it creates a risk of
"cultural damages" lawsuits over impacts of business
activity in Alaska that result in the release of hazardous
substances. It could also potentially open the door to new
claims by non-development groups for damages beyond
any physical injury, property damage or economic loss.

As outlined by the Department of Law, existing statue
provides for the recovery of "use values" for participants
in a subsistence economy. Accordin to that opinion, not
only are replacement costs of the : sistence catch
considered, but may include a "pieriuum" based on the
value of the subsistence activity to the user. Given the
safeguards already in statute, HB 467 appears to be an
attempt to further shore up legal claims now in the works
- an exercise that RDC views as an inappropriate waste of
legislative time. The council opposes HB 467/SB 398.
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of the praeaCJng santeeoa. sobaaotion (c)(2) del be eeplied as |ate
v Xxueeeetion (€)@) woe lanlaid to.sohpenfnph* (AX0 and St
Ilm

(D) thereof. . =

"(B) For purpose* of paragraph (1\ the foreJge eouniria O) I . . . .
irfewed to In (bis subparagraph laeiede odly uy country frua | 10S 10e |
which aijrjubtte utiMty ndurred to in the tnl iwaeti of a sim &S st
paragraph (J) deriva the prinaipel pan of hs Intern*

9C) For purpoea of penaipb (IXAX the amount of tM
which would be computed with respect to the portion of the d] treat IGB tO axvlre or gl St(x:k &

ooneoUdewd taxable income attributable to any corporation or

eorporatlons shall be determined without regard to the laerait t}-at ﬂ’E

ofl pﬁrcent provided la safansctwn (a)." m tr%taj % affi gtrea&
la =, 151 14-7*0 had added stibeee. (d), for can. yn. begin, falth ermnaIII(]’l Of
after "60..

102 [RwfcrencM and NotM are In aaparata btndart]
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(D) which disregard an inadvertent ceasing to meet
the requirements of paragraph (2)(B) by reason of
changes .in relative values of different classes of
stock,

(E) which provide that transfers of stock within the
group shall not be taken into account in determining
whether a corporation ceases to be a member of an
affiliated group, and

(F) which disregard changes in voting power to the
extent such changes are disproportionate to related
changes in value.

(b) Definition of “includible corporation/*
As used in this chapter, the term “includible corpora-
tion" means any corporation except—
(1) Corporations exempt from taxation under section
501.
(2) Insurance companies subject to taxation under
section 801. . ..
(3) Foreign corporations.
(4) Corporations with respect to which an election
under section 936 (relating to possession tax credit) is
in effect for the taxable year.
(6) Regulated investment companies and real estate
investment trusts subject to tax under subchapter M of
chapter 1. «
(7) A DISC (as defined in sectlon 992(axl))>

(© Includible insurance copanies.
Notwithstanding the provisions of paragraph (2) of
subsection (b)—

(1) Two or more domestic insurance companies each of

which is subject @ tax under section 801 shall be

treated as includible corporations for purposes of ap-
plying subsection (a) to such insurance companies

alone. ,

(2) (A) If an affiliated group (determined without re-
gard to subsection (b)(2)) includes one or more
domestic insurance companies taxed under section
301, the common parent of such group may elect
(pursuant to regulations prescribed by the Secretary)
to treat all such companies as includible corporations
for purposes of applying subsection (a) except that
no such company shall be so treated until it has been
a member, of the affiliated group for th« 5-.taxable
years immediately preceding-the taxable year for
which the consolidated return ia filed. "2
(B) If an election under this paragraph is in effect for
a taxable year— o s

(i) section 243(b)(3) and the exception provided
under 243(b)(2) vrtlh respect to subsections (b)(2)
and (c) of this section,-
' (it) section 542(bX5), and
(iii)
1563, and the reference-to section 1563(b)(2)(D)
contained in section 1563(b)(3)(C),
shall not be effective for such taxable year.

(d) Subsidiary fomed to comply With foreign law.

In the case of a domestic corporation owning or
controlling, directly or indirectly, 100 percent of the
capital stock (exclusive of directors’ qualifying shares) of
a corporation organized under the laws of a contiguous
foreign country and maintained solely for the purpose of
complying with the laws of such country as to title and
operation of property. Such foreign corporation may, at
the option of the domestic corporation, be treated for the
purpose of this subtitle as a domestic corporation.

(©) Indudiblo tax-exempt: organizations.

Despite the provisions of paragraph (1) of subsection
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subsection (a)(4) and (bX2)(D) of section
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(b), two or more organizations exempt from taxation
under section 501, one or more of which is described in
section 501(c)(2) and the.others of which derive income
from such 501(c)(2) organizations, shall be considered as
includible corporations for the purpose of the application
of subsection (a) to such organizations alone, *

from a

© d rue for. Gjtan
10N previolsly treated as a D

In determining the consolidated taxable income of an
affiliated group for anye’taxable, year beginning after
December 31,. 1984, .a corporation which had been a
DISC and which would otherwise be a member, of such
group shall not be treated as such a member with respect
to— 5' , .

(1) any distribution (or deemed distribution) of accu-

mulated DISC income which was not treated as previ-

ously taxed'income under section.805(b)(2)(A) of the

Tax Reform'Act o 1984, and ,

@%}y agjo'x& trjeated as received under section 805(b)

Im *90 P.L. 101-509, Sec [t l(b l).. tutantutad ‘s
243< X|r for sect 'Zt (h)«) "2 ; f e)
iut r for *sgeti

%3 ) |n cPausEe c&%])j cv Fr)tas yi - Se

afte 31/90 exceFt U provi d 1114(c

Ad, w hich reads a* follows.- e
‘(2 Treatment of old"elections. For purb)oses of'section

243(bX3 g (he InterneI Revenue Code or 1986 (as amended

by suba ctldn (»)), referff ge to an elect|on under such

Section shall be treate as including a reference lo an election

under section 243 bg Code (as in effect, on the day

before the dale of t enactmento this Act).”

I

P

nte, P.L, 101233 Sec. 7815(d), amended Sec. 5021(eg of
JL 100-647, [reproduced below] b¥ substituting "no proyision
in any law enacted after the date of the enactment of this Act
!)11/1 /851" for “no_provision ¥ law Swhether enac
efore, on. or after the date of enac ment of this Act)

below. .
10XA% amended para, (b){ )

In "84 P. L 10064 See. 101 S(S
" Sec, 1 )( )E % added new subsec. (1), effective for

ax. yIs. begm after 12/31/M
Prior to amendment para,é N7 7 read as follows
"(7) A DISC (as defined in section 992&

corporation which has accumulated DIS
dme cf ?terDecember 31, 1984,"

100-647, See*. 5021(aH< amen L 101-

2 5«cQI N sec above]]oftr?us&ct prov%tm

‘ peal of ruLes VeaMrrriNG rdXsfeju
nattve 0oitPO«A-noNs.'

ue. Nothing in section .60(bXS) of the Tax

Reform Act of 1984 (as amended by section 1804(e)(4) of

the Tax Reform Act of 1986)—

“(1) shall aIIow any lost (or credit) of an¥ corporatmn which
arises after April 26,” 1981, ‘to be used to otfset the income (or
tas?1 of another corporation_if such use would cot be allowable
without re?ard to such section 600X5) |s to amended, or

shall allow any lota (or credit) of an coronat|on which
ansg )on or before s)dch dSte to be used t)a oleet disqualified

tributable to such income) of another corpo
m %ulgo Wable)wnhout regardpto
M2isting ) '

_ In general. Subsection (a) shall-not apply to any toss (or
of any corporation If—"

d( ) such corporauon was'in ctistefre oa April 26, 19U,
n -l

, or an% other
income,which ia

"(Bz such kxe (or credn) ia uacd to_ef ect income assigned
or attributable to roperty contnbutedf pursuant to a binding
ontract entered into before July 26
é 1540 ,000,000 limitation. The aggregate amount of leases
g he deduction gquwalent of credits a? getermmed the
ame manner as under section 469(0(3) of the 1986 Cede) to
(f é)ara rag j ) &JKea with- ra ect tg %n! corporation
not eloMd S40/300/300. For purposes ef para rapn, a
Na tive Corporation sod all other corporations all ‘of tBe stock
of which ia owned directly by such carporation shaII bn treated
as 1 corporation.
“(3) Spatial role for corporations under tide 1], In the case
of a ‘corporation which on April 26, 1981 was under the
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jurisdiction of it Federal district court under title 11 af the gthe redurrements of subsection (bXJ) are salafiod with
nited Suits Code— respec t0 a corporatio
"(A) parag}raph GXB) shell be a?plred by substitufing the "(B) more, than a de minimis amount of the Stock of such
date lgyear atter the date of the essctment of this Act for™July corporation is sold or exchanged grncludrng in_a redemption),
or issued (other dun in the ordinary coarse of busrnessL)) after

"(B) paragraph (e shall not anIy to Any lon or credrt June 22. 1984, and
which” arises on o'&a ter the data | year after the date of the "(C) the requirements of the amendment nude by subsection

{a) are not satiiifed after such sale, exchange, or isSuance, then

he amendments.made by subsection (a) 3hall apply for pur-
03es of detFrmrHrnn whether sueh corporation continues to be
membero

;" mogathi

(Y

PRied by substituting '599,000,-

oration* of proposed lax adjust- "(3) Native corporatrons—The amendments made hy sub.

JINotice to native cor

ments. Notwghstanding secton 6103 0f The. 1686, Code. the section (a) shall not apply to. any Native Corporation estah-

%ecretar of the Tregsugr ordhrs dde ite shall fnctrly a Natrvde lLIJShSeC ul%éleretthge Aﬁ?{?ﬁn Naatr:\)?eta(;(aabllrgs esaertttlremrhrr]rtrngACbt @r%

acﬂ[r%%?ehotr'_o.r 1ts designate repres ntative o any propose 1992 or any_ past thereof n;whrch such gorRora?ron IS U gect |
tCMtite~rovisions of section 7(hX1) of such Act (43 U.

with the At Xcg?r%'r'éhon ?otra’é?ﬁZ?rchpﬁ%'?aﬂ%% e
itoelt of which is owned directly by tlx Native Corporation —P.L 99-514, Sec. 1304 eX|10), amended para, effective
for theuse of lgses o such Nstive éorporatron of such othe)r {85}3 XIS Sbeqn after E2/3 J&1. Prior t ame d[ment pare.
corporation), and

"(B) which is attributable to an asserted overstatement of “(T) A DISC 0ff0fmef DISC (a* defined in section 992(32
Iosses)by or mrsaswdnment of income (or income attributahle —P.L. 99-514 Sea 1899A(3 3 ubstrtuted “subsection (b) %g)
to property contributed) to, an affiiated group of whieh the includes” for *subsection (bX2) Includes"” in subpara. (cX2XA
Native' Corporation }or sueh other corporation) is a member, effective 10/22/86.

Such notice shall onK include information with' respect to the |n 14, P.L 98-369, Sea 60 a% amended subset (a), e ectrve .
transaction between the taxpayer and tbe Native Corporation. for” tax. %n begin, after 12/31/84. Sees. 60(bX2HY

"(2) Rights of Native Corporation.— amended by Sec U04S«X2 -(5) of P.L 99-514, ice above] of '

"(A) In General, If a Native Corporation receives a notice this Act provrde the following special rules and exceptions:
under paragraph (1), the Native Corporation shall have the .. "(2) Special rule for corporations, aftrlrated on June 22, 1984,

—Inbthe rfose ofﬂa tcodrporatron hNhhethlon une 2Id t19dB4 trs a
member of an af rrae roup whic resaconsor ated return
Wrlt(tgns‘gthaf{‘e'ﬁré%t”}ggsﬁﬁiﬁ‘ga’ eo HQSOTSE%a?éJrHS? delejgatet for such corpora’lon’s (t;axagle year which includes June 22/ '
ii) meet with the Ssretajy fptbe Treasury ik delegate 1984, for Purposes of determrnrng whether such corForatron -
ng r)espect to sueh proposed :@ continues to be a member of sueh group for taxable years
Tht Secretary of the Treasury \Alis delerrrate mny discuss sugh Eﬁg;@@{ﬂ?n be)"gehgﬁ“n“g{ya lp y198r8h t%ﬁeg%ﬁggnlgﬂ%e,%g §h2ﬁ
ﬁé?@gsr%%r%s'e“nsé’ﬂs&‘t with ih* Native Cofporation or its desig- f@ise fo aprg?}/ asr(Jj the trtn@ da{y after June 22 1984 on which

{B ) Extension of statute of limitations." Subparagraph (A) uln(dercge%(t)rroanmlnSOAtzta? QO tﬁél alnt)erénsalé1 Fgr(reelrennueer ‘c’:oé‘é%rgt%”p
shall not ap[le if the Seerswry of the Treagary or his delegate S_a* in affect on the day before the date of the enactment of this
determines” that an extensron of the stat@@ of limitation is
nﬁcegsnﬂdfytﬁ% Pt%fxfggyte rearr)r%lrtlthl aStIeOcrre(%g%?” rlsn 35@83{39@'32 2 “ 3 Specral rule not to apply to certain rdI downs after June
not agreed to such extension, '..

: d(3 IJudrcral procte]edrlr}gst Iér thatcaseTo a(ny prtocscdrlng ina respeAc} ttohg C’Sr JFZWSRIS of paragraph (2} are satisfie - with

ederal court or the United States Tax Court  involvin i
roposetd rdHustnrr]cnt |undefr parragrap (1), lht*l Native Corpbgraf corrggr)atrpo?rri than * de minimis amount of the stock of such
C'gﬁcesr%,t,“sﬁghta%ﬁs?me"msuc Court, may file an amicus brie ; "6) » sold or exchanged (including in a redemptron)

"(4) Piilures. For purposes of the 1986 Code, iny failure b (i) s issued,

tbe(sgcretaw the%re%sur[y or his delegate to C)ém ly it after Jane 22, 1984.(other than in the ordrnary course of

AR SOfthIoS e rgha”Rre%r?tfrfgCt ewrcve “odlt)an)f baOOCCtt)hearrgou rements or the amendment made by subsection

‘ ' vy hxpayer described in paray (a) Qenotsatrshe after inc srﬂe excrh]ange or rssdlance oo

. thef¥the amendment mode b subsection (a g Shall atpﬁly for

or purposes of subSKtlcn Bur ses af determining whettier such corporation continues to
e &member of the group, The preceding sentence shall not

come' means anY rncome ,
roperty contriputed) after apply to any transaction, if such transactron docs not reduce
i a parson who Is not fc Narivs Corpora- the percentage of the fair market value of the stock of the
T N all ta stock of which It owned corporation Teferred to in the preceding sentence
Wik ferred h di held b
,( | prporation. 'menben of the group determined without regard to this
"(e) \ or purpose* of determining bails for paragrap
Feeral tex purposes, n rovrsron in any law enacted 54) Exceptron for. certain tall-downi— Sa.'j»ection (bX2)
after the datr of arena— t of this Act 85) shall and hot suborotion 00(3)) will apr[JIy to a corporatron if such
affect the dau cm which (he_ transfer to tt e Corpo- corporation isauea or tails stock after Jun 1984. pursuant
ratron Is mode. The pr— rtiig sentence | ply to all to @ registration_ statement filed with he Securrtres and Ex-
taxablerean whether hrgtenwig before. fter such change Commission on or before June 22 1914, butonl If the
date of cnactznac.” {e%rurrements Otfhthe amendment mfod ¥s|ubsectron sutbstr
In K, P.L 99-514, Sea 104(5X1S). xtattatted "Motion 801" utng . Thotg, than, op PErcen aw ercent 11
i 5 e v T TR L A
substituted “section or secton 101 “or n subpara. l6 and it all times thereafter until the first d the first
(cX2XA), utiemive for tax. yn. begin, after 12/31/16, %gx%betg yearabegrlrrrnner?rg er Scembe 1. S0 o7 DUIOSES
heikive ook, Sea 1804<eX) omsndad lubpora. 00{4X 0 of the preceding sentence, if there it a Utter ofintent between a
fective for tax, egin, atetll [31/84. Prior to amend-
corporatron end a securities underwriter entered into on or
ment, subpera. U X0 eat as folows: before June 22, 1914 and the subsequent issuance or sola is
“(CJ has redemption_and liquidation rrght* which do not effected pur uint fo a registration_statement filed with th
exodad_ the Pa'd In casprtal or per value represented by neh Sacuritia* and Exchange Coramixiion, such stock shall
stock (txxept for a fea onable redempion premium in axe— of treated e Fsued 07 S0l pursuant to mregistration v*lame
such paid-in capital or par valu5) and" Eled with the §gguritia ‘and Exchange Commission on
—P.L 99-514, Sea 1804(eX2W amended Set 60(bX2H5) or fore June 27,1
P.L 91-369 [rep roduce dow]m ecra rules an exce trons to *(5) Native corporations.— "
i electie e 101 ¢ aa%ts ale V 5 t 60 a) "(A) In the case of t Native Cor oratron establrshed under
469, by adding tbe last sentencui to See (bX2>2, mendrng the ‘Alaska Native Claims Settlement Act (43 U.S.C, 1601
Segs, 0ng3) by Ing 3&¢ 0(b , And set}), or a corporation al of whoas stock is owned directly by
addrng ? it seneie 1 e 0( K see b W ‘Prioy 1 such ¢ corporation, dyring any taxable year (bgginning fter
ot SRS O it ey .t o amdnars, nf  , o
1912 SPecral rule not to apply to lell-dowm after June 22, rh}/ Fdvrrron* of aection 7(bX1) of supch Act (43 US.C.
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. corP_oration is 31 member of the psrantT affig%tgg

"(i) the amandmem mtde b@lbsection (*) shall not apply,

an
“(iH tha requirement! for af§/|tion undar section 1SfWfa) of
the Int«rnal Revenue Coda \W1986 before the amendment
made by ubiecrion (a) shall be applied solely according to the
8TOVISIOHS exrﬁressly cgntam_ed therein, withqut rega_r | 10 es-
row arrangements; redemption rights, or similar pravisions
% ) ExcePt asn?rowded in subparagraph ﬁQ . _durm% the
Perld described subpara%raé)h_ (A), no provision of the
nternal Revenue (fde of 1986 (including sectjons 269 and
482) or principle of law shall apply to deny the henefit or_use
of tones incurred or credit* earned by a corporation described
in subparagraph (A) to the affiliated group otwhich the Native
Corporation I* tha common parent. _
"(C) Lows incurred or credit* earned by a corporation
descrifed in subpara raEJ_h (A) shall be subfait to the general
consolidated retum retaliation*, including the provisions relat-

ing to separate return umititlon yean, and to sections 382 and.
1 Orike 453 1of W

the Internal Revenue Codé ot 1986 _
“(D) Losses incurred and Credit*.earned by a corporation
which’ is affiliated with a corporation described in. subgar_a-
grggha%-\tz} shall be treated as having been incurred or eamed In
rin P(he losses, or earnm% he credits unifies. the affifiation
requirements of section 1304(b) without application of subpara-
grqu A g

198&.—In th* ease of an affiliated group which— _

_ “(A) ha* as its common Sarent a Minnesota corporation

woorgmratad on April 23, 1940, and ro

_ "(B) ha* a member which ia a New York corporation

incorporated on November 13, 1969,

for purposes of dctarmining whither sueh New York corRora-

tion continues to be a member of such group, para%raao (ﬁ)

shall be applied b){ substituting for “January 'L 1988, the

earlier of January 1, 1994, or fhe date on which the voting
ower of the préferred stock in such New York corporation

erminates, A
"(7) Election to hav* amendments applg/ for yaarj be mmn%

after 1983.—11 the common parent of dny group” makes a

election under this paragraph, notwithstanding any other pro- .

vision of this subsection; the amendment! made by subsection
gag shall apgly to such group for taxable years begjnning after
Décernb*r"31; 1983. Any such election, once made, shall be
irrevocable. -

"(8) Treatment of Certain affiliated groups.—1f— ..

t A) a corporation (he.kinafter in thla paragraph referred to
as
returns as th* parent of an affiliated grou% for etch of 1a
taxable yean ending after 1969 and before 1983,

“(B) "another corporation (hereinafter in this paraqraph
referred t?__as th* ‘submdmrg-}b became a onmber 0t th
parent’s affiliated group In"1978 by rassort of a recapitalisation
ursuant to which th* parent increased iu voting interest m
phe%seuntiagr%ry from nos lets than 56 percent to not'tott than 85
" EO sueh subsidiary I* engaged (or wa* on September 27,
1?8 . _engsgsdg in manufac}unng and distributin _abr?ad_lme
0T business systems sad related” supplies for binding, laminat-

ing, shredding, graphics, and providing secure iden@tion,'

than, for purposes of determining whether suchfRibsidiary

under
section 1504(a) of [n* Internal” Revenue %54 (as
amended by subsection (ag)), paragi_rap_h (2XB) of such section
655rg|4a(€4)* shall ba ippUsd by substituting "5 percent* for 10
ot (92 Treatment of csrtaln corporations affiliated during 1971.
—1In the com %ftngrou of corparation* which Sled j consoli-
dated Federal boors tax return for the taxable year beginning
during 1971 and whieb—
“(A) included U a common parent on Deoomher 31, 1971, i
. Delaware corporation mcorBorated on August 26, 1969, and_
. "(B) included as mmember thereof a Delaware corporation
incorporated cn November 8, 1971,
for taxable years beginning after December 31
ending beforé JanuarY
for each membar of 1o

1970, and
1, 1988, the requirement* for affiliation
ch glrou under section 1504(a) of the
Internal Revacya Code of 195 _([before th* aoondmant made
by subsection (*)) shell be limited solely to the provisions
expressly contained therein and by rtfertnct to slock Issued
under 5Lite_ Uw *i common or preferred stock. During the
Penod described in the precedmg sentence, no provision 0f the
nternal Revenue Coda of 1916 (Including sections 269 and
412) or principle of lew, except the general eooaoUdoted return
regulation* (including the provisions relating to separate retum
limitation yeang an gac_tlons 312 an? 383 0f such Code, shall
apply to deny the benefit or us* of losses Incurred or credits
*anwd by memben of such group. _

Prior to amendment, subaec. (t) nod aa followsi

“(a) Definition of *efiUtiretigroup.'

return limitation ){ear, unless tha corporation_ incur-

)(Tr)éatment of certain corporations afiliated on June 22,.

e “parentd was incorgorated in 1968 and nltd ccnaolidated

171005
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“As used in this.chapter, the term ‘affiliated r%]rOUé)* ma
one Or more chains 0f Incluggble corporations connec;

through stock ownership with mon parent corporat
wh|chg is an includible coprporatlo P _ P

“(1) Stock possessing at lost rcent of the voting POW
of all classes of stock and at least 80 percent of each TI*#
the nonvoting stock of each of the .includible oorPorenm
gexcept the common r%)arent cg_rlg)oratlon) is,owned directly t

ne or more or the other includible corporation*; and *

‘ (22 The common parent cor[porano_n owns directly stoc
possessing at least 80 percent of the votm? power of 111" classe
0f Mock and at least 80 percent of etch class of the nonvotin,
stock ofat least one of the other IntiudiWe corporations.
As used in this Sl#]bsectlon, the term 'st\cy does not Irclug*

nonvoting stock which I limited and prefrifd as to dividends
employer securittm (within the meaningYfr section *09AQ!
while such securities are held under an ~ Wax credit employee
stock ownerihrp plan, or qualifyin emﬁ_loyer securities (within
th? meaning of t?ctwn 4975 Sizw ile such arouritiea are
hold  under [n oyee stoc ership plan which meats tba
requirements of taction 4973e(¥, o e
—PL. 98-369," Sec. ZlIEbXZO). substifuted "section 801" for
"section 802" in pare, (bX2), para. (cXD. aod subpart. (eX2)
(A), effective for tax. yn' begin, after 12/31/83.
N, P.L. 96-222, See. 101(*X7XB), corrected Sec. UII'fiS o
Fl| 5-600 [see %elow], Pg"l(or to gorrect?ons Sec, 141(9? o{
PR B>-600 read as follows: .. .
ffective dates.

[n general. The amendments ma
(other th_angb¥ subsect?on 1X3)) ?h*U ap
%lljahlfbe]dsmves ment for taxable yean begin
-P L 96-222, Sec. 10l(@aX7XLXiXVni),
credit employee stock o nersh>|P >E)Ian" for “an. ESOP" 'in
subsec. (Ia) ..osac, l01(*X7 L_wXH%. substituted "em-
ployee" for "leveraged em Io%e*"_ in subseo. (¥), presumably
inténded by CongreSs to be effective for qualified investments
in, tasemy N hEGJO. after78(§5ec. 101(bg(2_)) although technlcaIILy
Tgel%:t |XV[\SI)t)h respect to decedent* aying ‘after “4/1/80 [Sec.
In L 95-600, Sec. 141(1X4), amended the last sentence
o7f85ub ¢. (), for qualified investments in tax. yn. begin, after

Pan, (9X2) of Sac 141 provides * follow*:, | .
‘ QZ) Election to have amendments apP)Iy durm% 1978. At th*
3

de by this section
ply with raped to
ning after December

rsgbstituted "ux

election of the ta paragraph (1)” shall a,fplied by
substltutlnrtl_'Dwtf 1, 1977" foe "December 31, 1978*
except that in the a.plan in existence before December

31, 1978, any tuch Election rholl not affect the required
allocatjon of employer securities attributable to qualified invest-

.meet for taxable g/arn be mmng before January 1, 1979. A

glection under thé preceding sentence shall be ‘mode at sucah'
lima and in such manner a*.tha Secretary of the Treasury or.
hit delegate shall prescribe. Such an election, one* made, shall

e |rrev%cabl?. Fnor to amendment, the last sentence in subset,

a) read as follows; _

“Ax used in this subsection, the term "stock" does not i
nonvoting stock which is limited and preferred as t
em inovtr securities within the meaning of sectigo, J
of the Tax Redaction Ant of 1975 or qualifyin
securities within the osaning of section 49 3(c)y( )
sec are bdd under an em Iok/_ee stock own
whichgiieet* the requirements of taction 301(d) o
sactioff75(e)(7), respcctiytly.

In L 94-455, Sec. 803(bXD, substituted "divid
emﬁ)loy r Securities within the meaning Of ssan_J [(dX

of the, Tax Reduction Act ot 1975, or nuh%m employ
securities within the meaning of section 4975(*X8) whil
securities ora held under an emplo¥_ee stock ownershi
which maata the re(r]uweme_nt* of section SOléd) or such
aeetlon 49758er)(t7), espectively.” for "divide

rubsee. (a), for tax. yn. begin, after 74. - -
—P.L 94-455, Sec. 1051(g , amen_?_ed are, (bX4k for tax. yre.
begin, after 75, except that * qualified pooaapen soon* invest:
ment income” 'si defined In section 936(dX2) of the Internal
Revenue Coda of 1954 shall rnduda income Grom airy source
OUI_SIPE tha United State* if th* taxpayvr rstobfishes to the
satisfaction of th* Secretory of the Treasury or his dele%are
that the Income from tarh Sources wot earned hefore 10/1776,
Prior to amendment, pan. (bX4) read as follow*

"(4) Corporation* entitled to the benefit* of section 931, b
reason of motiving a large Fercent_age of their income fro
source* within potssniom-or the Unitéd States.”

—P.L 94-455. Sac. 1053(dX2). deleted pore, (bX3). far tax.
Yn”. begin, after /7, Prior to amendment, pom. (bX5) trad as
ollowi:

"(5) Corporations organized under the China Trade Act,

—P.L. 94-435, See. 1507(a)_ai*»a~<—"— "'



uses Code Sec. 1504

Affiliated corporations

been. «JW "10. fas. 1507(c)(2) of tIx Act provWad tha
roJownf trtwtit*wl rate

"(2) Tmufttat rota with rnta to oxrvovert or oofty
Ucta relating to pre-etatlgo txxahW j nn and nentennuutkm
of group.— io-

“CA) Limitttioca oc airrrcrvm or oanybadu for groupa
tcstini under smtan 1304<c>Ca)- If an iflUatad group ciacti
to Alt a ajaaoiidatad nntnt pumumt to taction 15(H<cX2) of
the Internal Revenue Code of 1954, a carryover of a lou or
credit front a taubie year ataing before January 1. 1911. and
laatei or cttdlu which may be carried beck to taxable yean
ending before rich dele, thill be taken into account at If thit
Jjeetion had not beet enacted.

"(B) Nonterounatioa of effillated group,— The Btere election
to filea oouoiidatad return pumant to tush aecdor 1304(eX2)
thall not cauM the termtnarioo .of an aBlHated group Sling
eonaolidettd ratum." , -m
Prior to ireeadment, aibaac. (c) rued a* foUowi:

"“fcj tikrudink Mavrance compen/efc

“Daaprt* tha provinces of paragraph (2) of jubtecdon (b),
two or more detneadc ituuranoe compartiM each of which tt
subject to taxation under the some lection of this subtitle shall
be oontidercd aa includible corporations for the purpose of the
application of subeection (¢) to wch [Iniurtnoe oomparties
““tee.". .-
fa *71, P.L 92-171, Sec. 102(e), 12/10/71, added para, (0)(7)-
In -W, P.L 91-172, Sec. 121(»X*). added tubaac. (€), nr tax.
yn. begin. after 11/31/69.
la "M, P.L 19-319, deleted aubaec. (b)(7), effective 1/1/69.

Prior to repeal the subttc reads (7) Unincorporated buainm
cnterpriaaa subject to tax as eorporaboits under section 1361.
la *60 PX- $6-779 inserted "and teal estate investment mutt"
following "Regulated investment companies™ iu subtec. (bX6).
for tax. yrs. bagi*. after "60.
la79, P.L t6-W eliminated reference to section 111 in tubeec.
) (@) for tax. yn. begin, after 57 . . . deleted subaec. (bX*),

which excepted an electing small business corporation from the
term "Includible corporatiers’, effective 9/24/39.

la H, PJL 13466 added aubue. (bX<) for tax. yrs.
after "36.

la "36, P.L 429 inserted reference to section 111 in subtec. (b)
(" for tax. yn. begin, after "34.

begin,

I% e c;re’]fceétf% f of limuti
&Pm ot in 1 “’“Aﬁ%ﬁ%é’% illed o e
For ﬁ?@see Seglfmrmre_,e deductions of related
on of i jons of 1
%ﬂ& or busInesses, see section 432

SLh:haqtter B—Related Ries
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: Ca%n controlled corporatiors. .
PART I—IN OEI\F'F“

C.
3L Disallonance of the berefits of the ed cor-

porate rates and accunulated eamings credit
2 Eamings and profits. 1

la *71 P.L 93-600. Sec. amended item 1131.
Prior to amendseat item 1351 read as fol low*"

"1351, Dfaadowiaoe or surtax exemption end aceuraaiated
etrussg> cmdil"

la "(6, P.L 11-272 inserted the table of partl and the beading
comorate rataa

e
In general
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ia 11 P.L 97 34 Sao, 232(a dtiaud “3130000" bafora
"aoctUBuktad aaniaga aredri” In tubaac. (a), for tax. yn.
bag*. aftar 12/31/11.

la 11, P.L 93400 lac. 301000 “XA), antai "dfoabow
tha baacAca of tha rata cawtafoarf k aaadoa whieb in
lowar than tin higbot rate utttfad bt tucb aectioa” for
"diaallow tha nmax axwnprioo (o~ dtflnad la Mctioa 11(d)" in
tubaeo. (@) . - . lubarinicd “sach baocflta or" for "inch ax-
ecnptica or" la iub*ac- (a). . .Sac. )OV(bXII)(I) iwaadwi tha
haatbug of code Sac. 1351, for tax. yn. btgjn. after 12/31/7S,
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However, the cost to the financial institution in connection with an
examination may not exceed $7,500 per examination. The, assessment
shall be made by the commissioner as soon as feasible after the exami-
nation or investigation has been completed. All assessments shall be
paid to and received by the department by each institution within 30
days after receipt of notice of the assessment.

(©) A financial institution that fails to make the payments required
by the commissioner under (a) and (b) of this section within the time
specified is subject to a penalty of not more than $100 each day it is
late. The penalty, together with the amount due under (a) of this
section, may be recovered in a civil action brought by the department.

(8 42 ch 169 SLA 1978)
. . e LI t
r $Sec. 06,01.020. General powers of.department <a) Notwith-

standing other provisions of this title, the commissioner may by regu-
lation authorize financial institutions, except licensees subject to AS
06.20 or AS 06.40, to exercise.any of the powers conferred upon, or to
be subject to any of the limitations imposed upon, a federally char-
tered bank, trust company, savings association, federally chartered
credit union, or other federally chartered institution doing business in
this state which is subject to the regulations of the United States
Comptroller of the Currency, the Federal Reserve Board, the Federal
Home Loan Bank Board, the Federal Deposit Insurance Corporation,
the National Credit Union Administrator, <drthe successor or succes-
sors of them, if the commissioner finds that the exercise of the power
or imposition of the limitation both

(1) serves the public convenience and advantage; and

(2) equalizes and maintains the quality of competition between
state-chartered financial institutions and corresponding federally
chartered financial institutions.

(b) The authority granted to the commissioner by this section may
not be limited by law unless that law expressly refers to this section.
(8 42 ch 169 SLA 1978; am § 1 ch 47 SLA'1980; am & 1 ch 63 SLA

1981)

Revisor ® notes. — In 1931 the word Opinions of attorney gencralL - The
Administrative Procedure Act (AS 44.62)
provides that the commissioner shall be
subject to its provisions. 1960 Op. Atty.
Gen. No. 7.

"upon™ was inserted after the word “im—
posed™ in (a) of this section to correct a
manifest error in 81, ch. 63, SLA 1981.
Editor®s notes. - Section 2, ch. 63,
} SLA 1981 provides that (b) of this section
7 applies only to statutes enacted after Oc-
f tober 8, 1981.
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39.18yCaollfctlre Investment

Where not In contravention of
local law, funds held by a national
bank as fiduciary may be” Invested col*
Iectlvelr¥: . _

<) In a common trust_fund main*
talned by the bank exclusively for the
collective investment .and reinvest*
ment of moneys contributed thereto
by the bank In’Its capacity as trustee,
executor, administrator, guardian or
custodian under a uniform gifts to

minors act. -

%25 In 1t fund consisting solely qf
assets of retirement, pension, profit
sharing, stock bonus or other_trusts
which™ are exempt from Federal
income taxation under the Internal

Revenue Cod

e.
(b)  Collective investments of funds

or other property by national banks
under paragraph. (a) of this section
freferred to In this para raﬁh as “ocol*
ectlve Investment funds™) shall be a

mlglstered as follows:

Each collective Investment fund84 of the

sha?l he established and maintained IR’
accordance with a written plan (re-
ferred to herein as the Flan) which
o shall be approved by a resolution of
the bank's board of directors and filed
with the Comptroller of the Currency.
The Flan shall contain appropriate
provisions not Inconsistent with the
rules and regulations of the Comptrol-
ler of the Currency as to the manner
in which the fund is to be operated. In-
cluding provisions relating to the In-
vestment powers and a general state-
ment of the Investment policy of the
bank with respect to the fund; the al-
location of income, profits and losses;
the terms_and conditions governing
the_admission or withdrawal, of partici-
pations In the fund; the auditing of ac-
counts of the bank with respect'to the
fund; the basis and method of valuin
assess In the fund, setting forth specif-
ic_criteria for each t¥pe of assef; the
minimum frequency Tor valuation of
assets of the fund; the period follow-
ing. each such valuation date during
ich the_ valuation may be made
(which period In usual cifcumstances
should not exceed 10 business days);

§9.18

the hasis upon which the fund mary be
terminated; and such other matters as
ma%/ be necessary. to define clearly the
rights of partiCipants In the fund.
EXcept as otherwise provided in para-
graph (bX15) of this section, fund
assets shall be valued at market value
unless such value Is not readily ascer-
tainable, in which case a fair value de-
termined in good faith by the fund
trustees may be used. A copy of the
Plan shall be available at the principal
office of the_bank for Inspection
during all bankm% hours, and upon re-
quest a copr)%/ of the Flan shall be fur-
nished to arly person.

(2% Propert
padty as trustee of retirement, pen-
sion.” profit sharing, stock bonus, or
other ‘trusts which™are exempt from
Federal income taxation under any

rovisions of the Internal Revenue

ode may be invested In collective in-
vestment funds established under the
provisions of paragraph ({1) or (2) of

aragraph (a) of this section, subject
0.the provisions herein contained per-
taining to such funds, and may qualify
for tax exemption pursuant to section
Internal Revenue Code..
Assets of retirement, pension, profit
sharing, stock bonus, or other trusts
which™ are _exempt from Federal
Income taxatiqn by reason of being de-
scribed In section 401 of the Code may/|[
be Invested In collective Investment
funds established under the provisions
of paragraph, (2?1 of paragraph.(a)
this section If the fund

56-267, and fallowing rulings. _
;.3 All participants. In the collective
Investment fund shall be on the basis
of a proportionate Interest in all of the
assets. In order to determine whether
the Investment of funds received or
held by a bank as fldu_0|ar¥ In a par-
ticipation In a collective Tnvestment
fund Is proper, the bank may consider
the collective Investment fund as a
whole and shall not, for example, be
prohibited from making such 'invest-
ment because any particular asset Is
nonincome producing.

(4) Not [ess frequently than once
during each period of 3 months, a
bank administering a collective invest-
ment fund shall determine the value
of the assets In the fund as of the date

99

held b%{a bank in its ca- *

0
] ualifies’ for If ~
tax_exemption under Revenue Ruling] s
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set for the valuation of assets. No par-
ticipation shall be admitted tg_or with-
drawn from the fund except (i) on the
basis of such valuation and (11) as_ of
such valuation date. No participation
shall be admitted to or withdrawn
from the fund unless a written request
for or notice of intention of taking
such action shall have been entered on
or hefore the valuation date In the fi-
duciary records of the bank and ap-
proved In such manner as the board of
directars shall prescribe. No requests
or notices may be cancelled or coun-
termanded after the valuation date. If
a fund described In paragraph (&X2) of
this section is to be Invested In real
estate or other assets whleh are not
readily marketable, the bank may re-
quire “a prior_notice period, not to
exceed 1year, for withdrawals.

_(5X1) A bank administering a collec-
tive Investment fund shall” at least
once during each perigod of 12 months
cause an adequate audit to be made of
the collective Investment fund by audi-
tors responsible only to the board of
directors of the bank. In the event
such audit Is perfonned by independ-
ent public accountants, thé reasonable
expenses of such audit may be charged
1o the collective Investment fund.

(1) A bank administering a collective

Investment fund shall at least once
during each period of 12 mouths pre-

are a financial report of the fund.

his report, based upon the above
audit, shall contain a list of invest-
ments In the fund showing the cost
and current market value of each In-
vestment,* a statement for the period
since the previous report showing pur-
chases, with cost; sales, with profit or
loss and any other Investment
changes; Income and disbursements;
and an appropriate notation as to any
investmer.es In default

(Il1) The financial repaort may In-
clude a description of the fund's value
on previous dates, as Well as its income
and disbursements during previous ac-
counting periods. No predictions or
representations as to. future results
may be made. In addition, as to funds
described In paragraph (aXI) of this
section, neither the report ‘nor an
other publication of the bank sha
make reference to the performance of

12 CFR Ch. 1 (1-1-89 Edition)
funds other than those administered

by the bank. .
(|vl) A copy. of the financial report
shall be furnished, or notice shall be
given that a copy of such report la
available and will' be furnished with-
out charge upon request, to each
person towhom a regular periodic ac-
counting would ordinarily be rendered
with reSpect to each participating ac-
count A copy of éuch financial report
may be_furhished to prospective cus-
tomers. The cost of printing and distri-
bution of these reports shall be borne
by the bank. In addition, a copy of the
réport shall be furnished upon request
to an¥ person for a reasonable char%e.
The Tact of the availahility of the
report for any fund described in para-
raph (aXl) of this section may be

Iven publicity solely In connecCtion
with the prormotion of the fiduciary
services of the bank. ]

(v) Except as herein provided, the
bank shall not advertise or publicize
Its _collective Investment fundCs) de-
%_crlbed in paragraph (aXI) of this sec-
ion.

(8) When participations are with-
drawn from a collective Investment
fund, distributions may be made In
cash or ratably In kind, or partly In
cash and partly In kind: Provided,
That all distributions as of any one
valuation date shall be made on the
same basis. _

(7) If for any reason an investment
Is withdrawn in kind from a cgllective
Investment fund for the benefit of all
participants in the fund at the time of
such withdrawal and such Investment
Is not distributed ratably In kind, it
shall be segregated and ‘administered
or realized upon for the benefit rat-
ably of all participants In the collec-
tivé Investment fund at the time of
withdrawal.

8x1) No bank shall have any Inter-
est in a collective Investment fund
other than In its fiduciary capacity.
Except for temporary net cash over-
drafts or as otherwiseé specifically pro-
vided herein. It may not lend money to
a fund, sell #lropert to, or purchase
property from a fund, No assets of a
collective investment fund may be in-
vested In stock or obligations.” Includ-
ing time or savings deposits, of the
bank or any of Its affiliates: Provided,

100



*£ompfrolUr of the Co -icy. Treasury
That such deposits may be made cf
Xunda awaltm? investment or distribu-
tion. Subject to all other provisions of
this part, funds held by a bank as fidu-
ciary for its own employees may be In-
vested In a collective Investment fund.
A bank may not make any loan on the
security of a partlc_lpatlon Inafund. If
because of a credjtor relatlonshlﬁ or
otherwise the bank acquires an Inter-
est in a participation In a fund, the
Partlglpatlon shall be withdrawn on
he first date on which such withdraw-
al can be effected. However, in no case
shall an unsecured advance until the
time of the next valuation date to an
account holding_ a participation _be
deemed to constitute the acquisition
of an Interest by the bank. .

(1 bank”administering a collec-
tive InveStment fund may purchase for
Its_own account from such fund any
defaulted fixed income investment
he'-d by such fund. If In the Judgment
of. the”board of directors the cost of
segregation of such Investment would
lee” greater than the difference._ be-
tween Its market value and Its princi-
pal amount plus Interest and penalty
charges due. If the bank elects to sO
purchase such investment, it must do
so at Its market value or at the sum of
cost, accrued unpaid interest, and pen-
alg)chalriges, whichever Is greater.

§9.18

by such person, firm or corporation
would a griﬁf:\te In excess of 10 per-
e
e

nt of arket value of the
?un : Provi Trpuat this Ililm?[at?on

e n
shall not apply to Investments In
direct obligatioris of the United States
or other ot Ilgatlons fully guaranteed
by the United States as to principal
and Interest; .

_(ill) A bank administering a collec-
tive investment fund shall maintain. In
cash and readily marketable Invest-
ments. such perCentage of the assets
of the fund as Is necessary to provide
adequately for the liquidity needs of
the fund” and to. prevent” Inequities
among fund participants.

(10)” The reasonable expenses In-
curred In servicing mortgages held by
a_collective Investment Tund may be
charged against the Income account of
the fund and paid to servicing agents,
1|:ncléljd|ng the bank administering the

und,

(11X1) A bank may (but shall not be
required to) transfér up to 5 percent
of the net income derived by a collec-
tive investment fund from mortgages
held by such fund during any regular
accounting _period to a reservé ac-
count; Provided, That no such trans-
fers shall be made which would cause
the amount_In such account to exceed
1 percent of the outstanding pn_nmglal

e

xcept In the case of collective amount of all mortgages held in

Investment funds described in para-
graph <aX?) of this section:
(I) No funds or other property shall
be invested In a participation In a col-
lective Investment fund if as a_result
of such Investment the participant
would have an Interest aggregating In
excess of 10 percent Of the then
market .value of the fund: Provided,
That In applying this limitation If two
or more accounts are created by the
same Person or persons and as. much
as one-half of the Income or principal
of each account Is Rayable or applica-
ble to the use of the” same person or
ersons, such accounts shall be consid-
red as one; o
(11) No investment for a collective in-
vestment fund shall be made In stocks,
bonds, or_ other obligations of any one
person, firm, or corporation If"as a
result of such Investment the total
amount Invested In stocks, bonds, or
other obligations Issued.or guaranteed

fund. The amount of Such reserve ac-
count, If established, shall be deducted
from the assets of the fund In deter-
mining the fair market value of the
fund Tor the purposes of admissions
and withdrawals, _

1) At the end of each accountin
period, all Interest payments whic
are due but unpaid with respect to
mortgages In the fund shall be
charged against such reserve account
to the extent available and credited to
income distributed to participants. In
the event of subsequent recovery of
such Interest payments by the fund
the reserve account shall be credited
with the amount so recovered, |

312) Anational bank administering a
collective investment fund shall have
the exclusive management thereof.
The bank may charge a fee for the
management_oOf the ‘callective Invest-
ment “fund: Provided, That the frac-
tional part of such fee proportionate
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to the Interest of each participant
shall not. when added to ‘any other
compensations charged by a bank to a
participant, exceed the fotal amount
of compensations which would have
been charged to said participant If no
assets of said participant had been in-
vested In participations in the fund.
The_bank shall absorb the costs of es-
tablishing or reorganizing a collective
inyestment fund. = . .

_ (13? No bank administering a collec-
tive_Investment fund shall “issue any
certificate or other document evidenc-
ing a direct gr indirect Interest Insuch
fund In any form. _ .

(14) No mistake made in good faith
and In the_exercise of dug care In con-
nection with the administration of a
collective investment fund shall be
deemed to be a violatign of this part If
promptly after the discovery of the
mistake™ the bank  takes Wwhatever
action may be practicable In the cir-
cumstances to remedy the mistake.

15) Short-term Investment funds es-
tablished under paragraph (a) of this
section may be operated on a_ cost,
rather than market value, basis for
purposes of admissions and withdraw-
als, If the plan of operation satisfies
the following conditions: o

(I) Investments must be limited to
bonds, notes or other evidences of In-
debtedness which are_ payable on
demand (Including variablé amount
notes) or which have a maturity date
not exceeding 91 days from the date of
purchase. However,” 20 percent of the
value of the fund may be Invested In
longer term abligations:

(I) The difference between the cost
and” anticipated principal receipt on
maturity . must. be accrued on a
straight=line basis;

(111) Assets of the fund must be held
until” maturity under usual circum-
stances; and _ o

(iv) After effecting admissions and
withdrawals, not less than 20 percent
of the value of the remaining assets of
the fund must be composed of cash
demand obligations and assets tha
will Enature on the fund's next busi-
ness

permitted under paragraph (a) of this
section, funds or other property re-
ceived or held by a national bankas fl-

ay. .- u
(© yIn addition to the Investments of avoidin

12 CFR Ch. 1 (1-1-89 Edition)

duclary may be Invested. collectively
to the’ extent not prohibited by local
law, as follows:

(1) In shares of a mutual trust In-
vestment company, organized and op-
erated pursuant to a statute that spe-
mﬂcallg authorizes the_organization of
such companies excluswegf for the In-
vestment of funds held by corporate
fiduciaries, commonly referred to as a
“bank fiduciary fund:”

_ In a single real estate loan, a
direct obligation of the United States,
or an gbligation fully guaranteed by
the United States, or’In"a single fixed
amount security, obligation or other
property, eithér real, personal or
mixed, of a single issuer; or . .

li)  On a short-term basis In a vari-
able amount note of a borrower of
prime credit: Provided, That such note
shall be maintained by the bank on Its
premises and may be utilized by it
only for Investment of moneys held In
its trust department accounts: Provid-
edfurther, That the bank owns no par-
tICIﬁatI_OH In the loans or obligations
authorized under. paragraph (cX2) (2)
or (1)) of this section, and has no Inter-
est in any investment therein except
in Its capacity as fiduciary. _

(3) In a common trust fund main-
tained by the bank for the collective
Investmeént of cash balances received
or.held by a bank In Its capacity as
trustee, executor, administrator, or

uardian, which the bank considers to

e Individually too small to be Invested
separately o advantage. The total In-
vestment for such' Tund must not
exceed $100,000; the number of par-
tlcgz)atlng accounts is limited to 100,
and no" participating account may
have an Interest In the fund In excess
of $10,000; Provided, That In applying
these limitations If two or more ac-
counts are created by the same person
or persons and as much as one-half of
the Income or Prlnupal of each ac*
coun, Is present Rayable cr applica-
ble to the use of the same person or
persons, such account shall be consid-
ered as one: And provided. That no
tund shall be established or operated

nder this paragraph for the purpose
thé provisions of para-
gral{ah (b) ot thissection.

(4) In any. Investment specifically au-
thorized by court order, or authorized

102



*Comptroller of th  jrrency, Treasury
by the Instrument creating the fiduci-
ary relationship, in the case of trusts
created by a corporation, Its subsidiar-
les and affiliates or by several Individ-
ual settlors wno are” closely related:
Provided, That such Investment Is not
made und(]e(r this subpﬁra raE)/h for the
purpose of avoiding the provisions of
paragraPh (b) of this section.

(5)” In_such
app

roved in writing by the Comptrol-
ler of the Currency.
n% irI]nf roration CP|?I I l\J/{/re?(ramnts
ro(yed tﬂ*p&ﬁ%eap {Egt f

%H geit MNCer. contr(ﬂ nu 014
coRtaitmg auon ac?apeﬁ“i[}@“"?me%s
o s Ty Ui

: .U n
FR , 40
;ﬁ‘ER ne 29. d%%
N%\z/' ' R une
i F )
9919 Formm,

All forms referred to in this part and
all such forms as amended from time
to timeyshall be a part of this part.
8920 Registration of national bank trans-

fer agents.

(@) An application for registration,
pursuant toVectlon 17A(c) of the Se-
curities Exchange Act of 1934, as
amended (the\"Act”), of a transfer
agent for which.'the Comptroller Is the
a_gproprlate _regulatg)(% Qéen?y, as de-
fined In section 3<0 ) of the Act,
shall be filed with the Comptroller on
Form TA-1, In accordance with the in-
structions contained Therein and shall
become effective on tne thirtieth day
following the date on which the appli-
cation IS filed, unless the Comptroller
takes affirmative action\o accelerate,
deny or postpone such registration In
accordance with the tprowilons of sec-
tion 17A§S of the Act.

(b) The Tiling of any amendment to
an a?pllcatlon for régistration as a
transfer agent pursuant to paragraph
a) of this section, which registration

as not become effective, shall post-

)one the effective date of the registra-
ion until the thirtieth day fol 0W|n[g
the date on which the amendment [S
filed, unless the Comptroller takes, af-

firmative action to accelerate, denyvor
postpone the registration in accord-

other manner as shall be

§9.22

ance with the provisions of section
17A(fc)of the Act.

(c) within sixty calepdar dt a fol-
lowing the date on which any Informa-
tion reported on Form TA-1 becomes
Inaccurate, misleading or Incomplete
the registrant shall file.an amendment
on Fomi TA-1 correcting the Inaccu-
rate, misleading or Incomplete Infor-

mation. \ ) ]

g%) Every registration and amend-
ment filed, pursuant to this section
shall constitute a "report” or "applica-
tion” within the meaning of sections

17,17A(c) arid 32(a) of the' Act

(Sees. 8<axX34XB), 17, 17A. and 23 of the Se-
CUrItleS Exchange Act of 18J4 <16 U.S.C.
78c(aX34XB), 78b. 78q-1. 78w)>

10 FR 6052 ok. 29, 1975, as amended at
47 FR 67256. DecA23,1982] «

69.21 Applications for stay* of discipli-
nary sanctions or surmmary suspen-
sions Inposed f@/a registered clearing

If any registeredi clearing agency Im-
poses any flnal_dlsuyllna sanction
ursuant to section 17(bX3XG) of the

ecurities Exchange Act of 1934, or
summarily suspends or limits or pro-
hibits aCcess pursuant -to section
17A(bX5XC2 of the\ Act, any person
zéqgrleved hereby \for which the

omptroller of thé Currency Isthe ap-
pr_ogrlate regulatory Wency may f(ge
with the Comptroller of thé Currency,
by telegram or otherwise, a request for
a stay of imposition of such. action.
Such request shall be in writing and
shall Include a statement as to why
such stay should be granted.

(Secs. 17A. IS and 23 of the'Securities Ex-
change Act of 1934 <15 U.8.C.\8q-Il,78s and
78w)> \

(42 FR 26969. May 26.1977]  \

6922 Applications for renew of final dis-
ciplinary sanctions, denials of partici-
pation, or prohibitions or limitations
of access to services imposed by regis-
tered ctearing agencies. \

(@) Proceedings on an application to
the " Comptroller of the Currency
under section 19(dX2) of the Securi-
ties Exchange Act of 1934 for review
of any final disciplinary sanction,
denial ‘'or conditioning of participation,
or prohibition or limitation with rav
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State of Alaska

House Majority Leader
Committees
House Judiciary
House Rules
House State A ffairs

Special Committee

Military and Vet. A ffairs Representative Max F. Gruenberg, Jr.
Legislative Council District 11

Spenard, Upper Midtown Anchorage

MEMORANDUM

DATE: March 4, 1992
TO: Members of the House Judiciary Committee
FROM: Max F. Gruenberg, Jr. /IVWy
RE: Support for HB 483,"The Settlement
Bill"

I would very much appreciate your support for
As you recall, HB 483 was introduced by the Judiciary
Committee at the request of the Settlement Subcommittee.

HB 483, "Settlement in the Sunshine”, requires
of out-of-court settlements of public interest

P.O. Box V
Juneau, AK 99811
(907) 465-3718
465-4968/4986

(Session)

3111 C Street,Suite 440
Anchorage.AK 99503
(907) 561-7621

Sunshine

court approval
litigation.

There must be public notice and a public comment period plus a

finding by the court that the settlement is

interest. Public interest litigation is defined as
resources,

brought by the state for damages to natural
value is over $10 million.

The. subcommittee heard testimony that the final
settlement of the Exxon Valdez oil spill litigation
essentially the same as the proposal that the House
with the passage of HCR 29, except that it did
legislative approval or public comment, and the payment
schedule was moved back resulting in a reduction

the public
lawsuits

the

rejected
not provide for

present value of the civil settlement by about $7.3 million.



There should be judicial involvement when the state settles
lawsuits, such as our claims against Exxon, where significant
issues of public interest are involved, which may not be
adequately addressed or represented by the advocates of the
defendant or the executive. To ensure a full and fair
settlement in these cases, there should be a proceeding, open
to the public, before an impartial judicial body empowered to
make a final determination to accept or reject the proposed
settlement. This decision should be made only after the public
has been heard.

"Settlement in the Sunshine™ will help prevent the type of
failures of process that occurred in the second Exxon

settlement.

If you have any questions please call me or my legislative
assistant, Mark Handley, at 465-4986.

Thank you.

HB483.SUP



Alaska Center for the Environment
519 West. 8th Avenue, Suite 201 « Anchorage. Alaska 99501 ¢ (907) 274-3621

March 3, 1992

Rep. Dave Donley, Chair
House Judiciary Committee
P.O. Box V

Juneau, AK 99811

RE: ACE Support for HB 483, HB 484, and HB 486

Dear Rep. Donley:

The Alaska Center for the Environment (ACE) appreciates this
opportunity to express our support for the above referenced
legislation. It is essential that the legislature exert its full
authority under the constitution to appropriate monies, and also
to ensure that adequate public oversight occur in regards to how

spill settlement funds are expended.

Therefore, ACE supports HB 484 and HB 486. These bills will help
ensure that the legislature will retain its full constitutional
authority to appropriate money from the Exxon Valdez oil spill
settlement. There is widespread concern among Alaskans regarding
the manner in which the Trustee Council will spend the settlement
monies. For instance, despite overwhelming support from
throughout the spill-impacted region for investing most of the
settlement money in an aggressive program of habitat acquisition,
the Trustee Council is dragging its feet while publicly

expressing support for programs other than habitat acquisition.
It is therefore important for the legislature to protect the
public interest through full review and approval of restoration
expenditures. In support of this oversight authority, we
recommend that the legislature establish a citizen advisory
committee to advise the legislature on questions regarding
proposed expenditures.

ACE also supports HB 483,. which would require court approval of,
and opportunity for public review and comment on, future proposed
settlements of public interest litigation. The inadequate Exxon
Valdez settlement was finalized without the benefit of public
review and comment, and this mistake should not be allowed to
happen again. As can be seen from the high level of public
interest and extensive testimony occurring in the Trustee Council
proceedings, there is much to be gained by public involvement.

We appreciate the opportunity to comment on these bills.

Sincerely,

State Lands Specialist

Printed On Recycled Paper
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Final Report of the Settlement Subcommittee

The Settlement Subcommittee heard testimony from Legislative
Legal Counsel and an economist from Legislative Research.
These witnesses had reviewed the settlement documents at the
request of the subcommittee. They had prepared written
comparisons of the proposed Exxon Valdez oil spill settlement
that the Alaska House of Representatives rejected last session
and the final settlement that Governor Hickel signed four
months later.

The major points of their testimony were as follows:

1. The final criminal settlement provided an additional $50
m illion1lfor restoration areas affected by the spill in
Alaska.

2. Although the final criminal settlement requires Exxon to
pay an additional $25 million in nominal dollars, Exxon
realized substantial tax advantages because the final
settlement was structured so that an additional $50 million is
deductible from Exxon's state and federal tax liability.

3. The final civil settlement was essentially the same as the
proposal that the House rejected with the passage of HCR 29,
except that it did not provide for legislative approval or

public comment, and the payment schec ale was moved back,
resulting in a reduction in the present value of the civil
settlement by about $7.3 million.

4. The total value of the final civil and criminal settlements
to the state and federal government is approximately $722.5

m illion in present value, after-tax-loss dollars. This s

$ 5.9 million less than the value of the rejected settlement.
5. The total cost to Exxon of final civil and criminal
settlements is approximately $434.3 million in present value,
after-tax dollars. This is $4 million less than the cost of

the rejected settlement.

6. The State of Alaska did better under the final settlement
because more of it will be spent on restoration in Alaska.

7. The federal government did worse under the final settlement
because more of it was deductible, less of it goes to the
federal treasury, and its present value is less.

8. Exxon did better under the final settlement because more of
it was deductible, and they have w ill more time to pay it
off.

Page 1



The subcommittee asked legislative legal counsel to review the
settlement for potential conflicts with our state statutes and
the Alaska State Constitution. The subcommittee also asked for
suggestions regarding legislation that would help make the
trust work within our existing constitutional framework and
improve the state's position in the event of a legal challenge
to the settlement. A summary of the advice of legal counsel
follow s:

1. Allowing the trust to receive and hold settlement money,
without a legislative appropriation of the State's interest in
that settlement money to the trust, probably violates Article
I, section 1, and Article IX, section 13 of the Alaska State
Constitution. The case law in this area strongly indicates
that the courts would find this to be an invalid circumvention
of the legislature's powers of appropriation.

2. The settlement provides for Exxon to make payments over a
period of many fiscal years. A single continuing appropriation
of the state's entire interest in the settlement would
probably be held to violate our state constitutional
prohibition against the dedication of funds under Article 1IX,
section 7.

3. State constitutional considerations require that all trust
expenditures be submitted to the legislature for
appropriation. State statutes and the state constitution

require appropriations for trust expenditures that are to be
spent by state agencies.

4. In order to place the state in the best position to defend
itself against a state constitutional challenge to the
structure of the Exxon spill settlement, the legislature must
appropriate the state's interest in the settlement money to
the trust, when that money is paid by Exxon. The
legislature sliguld also require appropriation of all trust

expenditures.”

The Settlement Subcommittee solicited suggestions for
settlement-related legislation and reviewed proposed and
existing legislation. As a result of these deliberations the
subcommittee recommends that the House Judiciary Committee
introduce the following bills:

Page 2



Draft #1 (7-LS1563\M) Sets out legislative findings regarding
the Exxon Valdez settlement, and settlement process. It
creates the Exxon Valdez Oil Spill Trust in statute. It
requires state trustees and their designees to conform to the
requirements of the Alaska Open Meetings Act and the Alaska
Executive Branch Ethics Act. It requires that state trustees
ensure that all trust expenditures are submjtted to the
legislature for appropriation, ensure that trust records are
treated as public records, and that trust Expenditures, not
paid to state or federal agencies, are disbursed pursuant to
our state procurement code.

Draft #2 (7-LS1675\A) appropriates the state's interest in the
Exxon civil settlement money paid by Exxon in FY '92 and FY
'93 to the Exxon Oil Spill Trust. This appropriation is
contingent on the enactment of legislation containing the
major substantive provisions of Draft #1.

Draft #3 (7-LS1605\M), "Settlement in the Sunshine",
prohibits out-of-court settlements of public interest
litigation, without court approval after a public comment
period and a finding that the settlements are in the public

interest. Public interest litigation is defined as lawsuits
brought by the state for damages to natural resources, if the
value of each proposed settlement is over $10 million.

v

The Settlement Subcommittee also recommends passage of the
following bills:

CSHB 144 (FIN)am, "™ An Act providing for legislative
appropriation of the terms of certain proposed settlements of
claims; prohibiting the payment of those terms without an
express appropriation; and the requiring reports of

settlements.” (by Representative Ulmer)

This b ill seeks to clarify the legislature’'s role in approving
state settlements by providing when legislative appropriations
are required. Testimony before the subcommittee has made it

clear that the legislature needs to assert itself in this
area. CSHB 144 (FIN)am is presently in the Senate Judiciary
Committee.

CSHB 287(FIN), "™ An Act disallowing under the Alaska Net
Income Tax a portion of the deduction authorized by the
Internal Revenue Code for certain oil and hazardous substance
discharge related expenditures; and providing for a effective
date.” (by Representative E llis)
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This bill limits the deductibility under state tax law for
certain expenses incurred as the result of the taxpayer's
illegal discharge of oil or hazardous substances. Testimony
and reports and legal opinions ordered by the subcommittee
show that a large portion of Exxon's cleanup costs and
settlement payments w ill be subsidized by state and federal
taxpayers. CSHB 287(FIN) is presently in the House Rules
Committee.

HB 411, " An Act making appropriations for restoration
projects relating to the Exxon Valdez oil spill; and providing
for an effective date." (by Representative Davidson)

This b ill appropriates the $50 million that the state received

as a result of Exxon's criminal plea for various restoration-
related purposes. HB 411 is presently in the House Resources
Committee.

#Hit#
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10.

11.

12.

13.

14.

15.

16.

FOOTNOTES

See Committee Documents: #2 (page 2) #4 (page 1); and #8 (tape
count 055)

See Committee Documents: #2 (page 2) and #8 (tape count 055)

See Committee Documents: #2 (page 2), #3 (pages 1, 2) and #10
(pages 1, 2)

See Committee Documents: #5 (page 1) and #8 (tape count 000)
See Committee Document #5 (page 2)

See Committee Document #2 (page 5). [Note: The $7.3 million
figure was calculated by Milt Barker in response to a question
by committee staff]

See Commiteee Documents: #1 (page 1, #2 (page 5) and #8 (tape
count 055)

See Committee Documents: #2 (page 3, Table I1) and #8 (tape
count 055)

See Committee Documents: #2 (page 2), and #8 (tape count 055)

See Committee Documents: #1 (page 1), #2 (pages 3, 5), #8
(tape counts 000 and 055), and #10 (page 2)

See Committee Documents: #1 (page 1), #2 (page 3), #3 (pages
1, 2) #8 (tape count 055), and #10

See Committee Documents: #7 |[pages 1-8) and #8 (tape count
000)

See Committee Documents: #7 (page 9), and #8 (tape count 000)
See Committee Document #7 (pages 8, 9)
See Committee Documents: #7 (page 9) and #8 (tape count 000)

See Committee Document #7 (pages 1 -8) [Note: The issue of
whether or not the State Consitution required legislative
appropriation of all trust expenditures was put to Pamela
Finley, Legislative Legal Counsel. She answered in the
affirmative, indicating that non-appropriated trust
expenditures are constitutionally problematic because these
funds came in part from the federal government and in part from
income from the state's interest in the trust.
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COMMITTEE DOCUMENTS

Committee Document #1: Executive Summary dated October 10, 1991

Committee Document #2: Memorandum to Max Gruenberg from Milt
Barker dated October 10, 1991 re Valuation of Exxon Settlement

Committee Document #3: Memorandum to M ilt Barker from John B.
Gaguine dated October 9, 1991 re Deductibility of fines and
restitution in Exxon Valdez criminal case

Committee Document #4: Memorandum to Max Gruenberg from Tamara
Cook dated October 3, 1991 re Exxon Litigation; Plea Agreement
Dated September 26, 1991 (Work Order No. 7-LS1044)

Committee Document #5: Memorandum to Max Gruenberg from Tamara
Cook dated October 7, 1991 re Exxon Litigation; Agreement and
Consent Decree signed September 24 and 25 1991 (Work Order No. 7-
LS1044)

Committee Document #6: Memorandum to Max Gruenberg from Pamela
Finley dated August 29, 1991 re Exxon Litigation; Memorandum of
Agreement dated 9/27/91 (Work Order No. 17-LS1044)

Committee Document #7: Memorandum to Senator Curt Menard from
Pamela Finley dated January 8, 1992 re Appropriation Power and the
Exxon-Valdez Trust Fund; Work Order No. 7-LS1749

Committee Document #8; Minutes of House Judiciary Exxon Settlement
Subcommittee meeting dated October 21, 1991

Committee Document #9: Minutes of House Judiciary Exxon Settlement
Subcommittee meeting dated December 9, 1991

Committee Document #10; Memorandum to Max Gruenberg from Jack
Chenoweth dated December 10, 1991 re Deductibility of certain
expenses from state income tax (Work Order No. 7-LS1650A)



Alaska State Legislature cwnt oust

Juneau, AK 998 U -3100

Legislative Research Agency e (07) 1692961

Fax:

October 10, 1991
Valuation of Exxon Settlement

EXECUTIVE SUMMARY
This analysis compares the estimated cost to Exxon, and the value to the State
of Alaska and the U.S. government, of the Exxon settlement approved October 8,
1991 (the "New Settlement") with the settlement rejected in March, 1991 (the
"Old Settlement™).
Taking into account inflation, the time value of money, and the effects of
federal and state income taxes, the analysis found under the New Settlement,

compared with the Old:

the cost to Exxon is less in present value, even though Exxon pays
more out-of-pocket

the combined value to the state and federal governments is less in
present value, although greater in actual-dollars received

the value to the State of Alaska is greater both in present value
and actual dollars received

the value to the federal government is less both in present value
and actual dollars received

The lesser cost of the New Settlement is due to:
its close similarity to the Old Settlement in dollar terms

structuring a greater portion of the payments for purposes that
are likely to be tax-deductible

an approximate seven month delay in the payment of $340 million



Alaska State Legislature

P.0. Box Y
Legislative Research Agency ek (o07) 168-3851

October 10, 1991

MEMORANDUM
TO: Representative Max Gruenberg

FROM: Milt Barker' v
Consultant

RE: Valuation of Exxon Settlement
Research Request 92.067

You requested a comparison of the estimated cost to Exxon, and the value to the
State of Alaska and U.S. government, of the Exxon settlement rejected in March
(the "OIld Settlement"™ which would have been effective March 12, 1991) with the
settlement approved October 8, 1991 (the "New Settlement").

This analysis takes into account inflation, the time value of money, and the
effects of federal and state income taxes on the cost to Exxon and the value
to the State and U.S.

The analysis does not reflect certain payments under the settlements that are
not yet known. The exact dates of some payments are also uncertain.

Summary

In both nominal (actual out-of-pocket dollars) and present value terms, the
State gains and the federal government loses under the New Settlement compared
to the old. The combined value to the state and federal governments of the New
Settlement is greater than the Old Settlement by $6.5 million in nominal terms,
but $5.5 million to $5.9 million less than the Old Settlement in present value.
The combined values include the loss of federal and state income tax revenue
in both nominal and present value terms.

The combined government results is mirrored in the fact that Exxon pays more
in nominal dollars under the New Settlement, but the actual cost to Exxon is
less in present value.

One's view of the overall financial terms of the New Settlement relative to the
Old Settlement might be shaped by the relative weights one gives as decision
criteria to Exxon's burden under the settlement, to benefits received by the
State, and to the combined benefits to the federal and all state governments.



Representative Gruenberg
October 10, 1991

Page 3
TABLE |
Exxon Settlements
($ Millions)
Fine Restitution & Total Exxon
Civil Payments Payments
Old Settlement $50 $950 $1,000
New Settlement $25 $1,000 $1,025
Cost to Exxon
Table Il displays the present value of the after-tax costs of the Old and New

Settlements to Exxon. The present values are given for two different points
in time--March 12, 1991, the date the Old Settlement was signed, and October
8, 1991, the date the New Settlement was approved by the court. To accurately
compare the two settlements, their present values should be stated as of the
same point in time to take account of the time value of money.

TABLE |1
Present Value of
After-Tax Cost of Settlements to Exxon
($ Millions)

Value as of Old Settlement New Settlement
3-12-91 $439.3 $434.3
10-8-91 $467.7 $462.9

If the present values are stated as of March 12, 1991, the cost to Exxon of the
Old Settlement is $439.3 million and the cost of the New Settlement is S434.3
million. If the present values are stated as of October 8, 1991, the cost to
Exxon of the OIld Settlement is $467.7 million and the cost of the New
Settlement is $462.9 million. No matter which date is chosen, the cost of the
New Settlement to Exxon is less than the cost of the Old Settlement.

The lesser cost of the New Settlement arises from the following:
the New Settlement is very close to the OIld Settlement in dollar
terms;

a greater portion of Exxon's payments under the New Settlement are
assumed to be tax-deductible; and,
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Alaska State Legislature

P.O. Box Y
Juneau, AK 99811-3100
Phone: (907) 165-3991

Legislative Research Agency Fax: (307) 163-335 1

October 10, 1991

MEMORANDUM
TO: Representative Max Gruenberg

FROM: Milt Barker N
Consultant

RE: Valuation of Exxon Settlement
Research Request 92.067

You requested a comparison of the estimated cost to Exxon, and the value to the
State of Alaska and U.S. government, of the Exxon settlement rejected in March
(the "OIld Settlement” which would have been effective March 12, 1991) with the
settlement approved October 8, 1991 (the "New Settlement").

This analysis takes into account inflation, the time value of money, and the
effects of federal and state income taxes on the cost to Exxon and the value

to the State and U.S.

The analysis does not reflect certain payments under the settlements that are
not yet known. The exact dates of some payments are also uncertain.

Summary

In both nominal (actual out-of-pocket dollars) and present value terms, the
State gains and the federal government loses under the New Settlement compared
to the old. The combined value to the state and federal governments of the New
Settlement is greater than the Old Settlement by $6.5 million in nominal terms,
but $5.5 million to $5.9 million less than the Old Settlement in present value.
The combined values include the loss of federal and state income tax revenue
in both nominal and present value terms.

The combined government results is mirrored in the fact that Exxon pays more
in nominal dollars under the New Settlement, but the actual cost to Exxon is
less in present value.

One's view of the overall financial terms of the New Settlement relative to the
Old Settlement might be shaped by the relative weights one gives as decision
criteria to Exxon's burden under the settlement, to benefits received by the
State, and to the combined benefits to the federal and all state governments.



Representative Gruenberg
October 10, 1991

Page 2

Assumptions

The analysis uses discount rates of 11.28 percent and 8.16 percent per annum
to determine respectively the present value of costs to Exxon and benefits to
the governments. The effective marginal combined federal and state income tax
rate is assumed to be 37 percent. These are assumptions contained in a
March 19, 1991 Congressional Research Service memorandum which has been
provided to you.

In this analysis, the 11.28 percent rate is used to calculate the present value
of Exxon's costs because it represents the average pre-tax return on private

capital. The 8.16 percent rate is used to calculate the present value of the
governments' benefits because it is closer to the average return on short or
medium-term investments of public funds like the State general fund. In these

respects, these two discount rates represent the respective opportunity costs
of Exxon and the governments.1

Based on an October 9, 1991 memorandum from the Division of l.egal Services,
which has been provided to you, it is assumed that the criminal fines are not
deductible for purposes of federal and state income taxes, but that the
restitution and civil payments are deductible.

Nominal Amounts

Under the New Settlement, the total out-of-pocket amount to be paid by Exxon,
and received by the State and federal governments, has increased to $1,025
million from $1,000 million under the Old Settlement.

The amount that can be considered of benefit to the State has increased to
$1,000 million from $950 million as the result of an increase of $50 million
in restitution payments under the plea agreement (criminal settlement).2 The
amount of benefit solely to the federal government, namely, the criminal fine,
is decreased from $50 million to $25 million.

1Even if the lesser 8.16 percent discount rate is used for Exxon, the
present value of the company's after-tax cost remains less under the New
Settlement.

2It should be noted that this increased $50 million in restitution is
technically paid to the U.S. government, though actually deposited in the
trust. Under the New Settlement, a $50 million restitution payment to the
State contained in the Old Settlement is maintained, but is placed in the trust
also, rather than being paid to the State general fund.



Representative Gruenberg
October 10, 1991

Page 3
TABLE |
Exxon Settlements
($ Millions)
Fine Restitution & Total Exxon
Civil Payments Payments
Old Settlement $50 $950 $1,000
New Settlement v $1,000 $1,025
Cost to Exxon
Table Il displays the present value of the after-tax costs of the Old and New

Settlements to Exxon. The present values are given for two different points
in time--March 12, 1991, the date the Old Settlement was signed, and October
8, 1991, the date the New Settlement was approved by the court. To accurately
compare the two settlements, their present values should be stated as of the
same point in time to take account of the time value of money.

TABLE 11
Present Value of
After-Tax Cost of Settlements to Exxon

($ Millions)
Value as of Old Settlement New Settlement
3-12-91 $439.3 $434.3
10-8-91 $467.7 $462.9

If the present values are stated as of March 12, 1991, the cost to Exxon of the

Old Settlement is $439.3 million and the costof the New Settlement is$434.3
million. If the present values are stated as of October 8, 1991, the cost to
Exxon of the OIld Settlement is $467.7 million and the cost of the New
Settlement is $462.9 million. No matter which date is chosen, the cost of the

New Settlement to Exxon is less than the cost of the OIld Settlement.

Thelesser cost of the New Settlement arises from the following:

the New Settlement is very close to the Old Settlement in dollar
terms;

a greater portion of Exxon's payments under the New Settlement are
assumed to be tax-deductible; and,
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$340 million of payments occur approximately 7 months later under
the New Settlement.

The real financial burden to Exxon of the New Settlement is less than the Old
Settlement because the company pays approximately the same sum of money but
pays it seven months later. Most people would prefer to pay a bill later
rather than sooner, especially a $340 million one. It would allow them to eamn
interest on the amount If they had the money, or avoid paying interest if they
had to borrow it. This factor is taken into account through the present value
analysis.

Value to the State and Federal Governments

Tables 111-V present, in a manner similar to Table Il, the present value of
Exxon"s payments (before-tax) to the State and the federal governments.

TABLE 111
Present Value of
Settlements to State
@& Millions)

yalue as of Old Settlement New Settlement
3-12-91 $678.4 $716.4
10-8-91 713.7 754.0
TABLE IV

Present Value of
Settlements to Federal Government
@& Millions)

Value as of Old Settlement New Settlement
3-12-91 $50,0 $6.1
10-8-91 52.3 6.5

3In Tables 111-V, the criminal restitution payments and all civil payments
are considered to be of benefit to the State. The criminal fine iIs considered
to be of benefit only to the federal government.
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TABLE V
Present Value of
Settlements to State and Federal Governments
@& Mill ions)

Value as of Old Settlement New Settlement
3-12-91 $728.4 $722.5
10-8-91 766.0 760.5

As indicated in these tables, the State comes out ahead and the federal
government loses ground under the New Settlement, in all cases. However, the
combined value to the two governments is less under the New Settlement, as long
as one values the two settlements at the same point in time.4 This 1Is the
other side of the coin, i.e., the other side of Exxon"s lesser cost for the New
Settlement. Basically, the same factors are at work to produce lesser value
to the combined governments as produced the lesser cost for Exxon--namely, only
a slight increase in payments, deferral of payments, and greater tax
deductions.

I hope this information is useful to you. If you have any questions or would
like additional information, please contact this agency.

IT the loss of $18.5 million of federal (and state) income tax revenue
due to Exxon"s deduction of $50 million of additional restitution payments were
to be ignored, the combined value of the New Settlement to the governments
would be greater than the Old Settlement.
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MEMORANDUM October 9, 1991

SUBJECT: Deductibility of fines and restitution in Exxon Valdez criminal
case

TO: Milt Barker

FROM: John B. Gaguine ™ cr

Legislative Counsel

You have asked about the deductibility, under federal income tax law, of the fine and
restitution that Exxon will pay under the recently approved plea agreement. The fine
is clearly not deductible under 26 U.S.C. 162(f), which precludes a deduction for "any
fine or similar penalty paid to a government for violation of any law." The restitution
probably is deductible, but this is not entirely clear.

The IRS regulations (attached) on fines and penalties, and the case law on the issue,
make it clear that any fine imposed in connection with a criminal conviction is not
deductible, because of 162(f). Indeed, even if the fine here were a civil fine under
the Clean Water Act, itwould probably not be deductible. True v. United States, 894
F.2a 1197 (10th Cir. 1990); Colt Industries. Inc. v. United States. 880 F.2d 1311 (Fed.
Cir. 1989).

The restitution probably is deductible as a business expense under section 162, with
subsection (f) not applicable. See the last sentence of regulation 1.162-21(b)(2)
("Compensatory damages . . . paid to Z government do not constitute a fine or
penalty™). However, at least one case has held that restitution was not deductible.
In Waldman v. Commissioner. 88 T.C. 1384 (U.S. Tax Ct. 1987), affirmed on basis
of Tax Court opinion. 850 F.2d 611 (9th Cir. 1988), the taxpayer, convicted of grand
theft in a California court in connection with business fraud, was ordered to pay
restitution as a condition of probation. The court found that the order was intended
at least in part as a penalty, and that the "compensatory damages" clause of the
regulation did not apply. The court also found that the restitution should be seen as
paid to the government, even though it would be distributed to the taxpayer's victims.

My guess, however, would be that the restitution order in the Exxon case will be
treated by the Internal Revenue Service as in the nature of compensatory damages,
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rather than as an additional penalty. (Indeed, there may already be some tacit
agreement between the federal government and Exxon about the tax consequences
of the plea agreement.) The fact that the restitution moneys are specifically directed
to go to restoration of the environment certainly seems to qualify them as
compensatory damages. Moreover, the nature of Exxon’s offenses (not involving
fraud or dishonesty, unlike the Waldman case) would in my opinion make the ERS
and the courts less likely to find that something labelled restitution is in fact an
additional, nondeductible penalty.-* However, in light of Waldman. there is
certainly the possibility that the restitution order might be found to be nondeductible,
too.

Please feel free to contact me if | can be of further assistance.

JBG:Imb
91-273.1mb

cc: Pam Finley
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” ’ Example (1). M Corp. *a indicted under section 1 of the
A d Sherman Anti-Trust Act (15 U.S.C. I) for fixing and maintain-
A .= ing pnees of certain electrical products. M Corp. was convict-
3 A g ed and was fined S50.000. The United States sued M Corp.
a v under section 4A of the Clayton Act(15 U.S.C. 15a) for

> Y . SOCO0 the amount of the actual damages resulting from the
. price fixing of which M Corp. was convicted. Pursuant to a

. | final judgment entered in the civil action M Corp. paid the

| ’

p € |

7 United Slates SOQ00 in damages. Section 162(f) precludes

M Corp. from deducting the fine of 550,000 as a trade or

T.D. 6819, 730 FR 9581, Aonl 20, 1965, as amended by  business expense. Section 162(0 does not preclude it from

.D. 6996, 34 FR 835, Jan. 18 1969] deducting the SIOOOto paid to the United States as actual
damages.

Example (2). N Corp. was found to have violated 33 U.S.C.
1321(b)(3) when a vessel it operated discharged oil in harmful
quantities into the navigable waters of the United Slates. A
civil penally under 33 U.S.C. 1321(b)(6) of $5,000 was assessed
against N Corp. with respect to the discharge. N Corp. paid
$5,000 to the Coast Guard in payment of the civil penally.
Section 162(0 precludes N Corp. from deducting the 55,000
penalty. te

Exampls (3). O-Corp.. a manufacturer of motor vehicles,
was found to have violated 42 U.S.C. 1857f-2(aXI) by selling a
new motor vehicle which was not covered by the required
certificate of conformity. Pursuant to 42 U.S.C. 18574 O
Corp. was required to pay, and did pay, a civil penalty of
510.000. In addition, pursuant to 42 U.S.C. 1857f-5a(cXI). O
Corp. was required to expend, and did expend, 5500 in order to
remedy the nonconformity of that motor vehicle. Section
162(0 precludes O Corp. from deducting the 510,000 penalty &
a trade or business expense, but docs not preclude it from
deducting the S500 which it expended to remedy the noncon-
formity.
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Eximplt (4). P Corp. wu the operator of * coal mine in
uch occurred a violation of a mandatory safety standard
escribed by I1€ Federal Coal Mine Health and Safety Act of
69 (30 US.C. 801 et seq). Pursuant to 30 U.S.C. 819(a), a
*ii penally of S10,000 was assessed against P Corp.. and P
irp. paid the penalty. Section 162(0 precludes P Corp. from
ducting the 510.000 penalty.

Example (5). Q Corp., a common earner engaged in inter-
ne commerce by railroad, hauled a railroad car which was
t equipped with efficient hand brakes, in violation of 45
SC II. Q Corp. was found to be liable for a penalty of
JO pursuant to 45 U.S.C. 13 Q Corp. paid that penalty.
;tion 162(0 precludes Q Corp. from deducting the S250

ralty

Example (6). R Corp. owned and operated on the highways
State X a truck weighing in excess of the amount permitted
ser the law of State X. R Corp. was found to have violated
t iaw and was assessed a fine of S85 which it paid to State X.
stion 162(0 precludes R Corp. from deducting the amount so
id.

Example (7). S Corp. was found to have violated a law of
ate Y which prohibited the emission into the air of particu-
e matter in excess of a limit set forth in a regulation
smuigated under that law. The Environmental Quality
taring Board of State Y assessed a fine of S300 against S
orp.  The fine was payable to State Y, and S Corp paid it.
ctton 162(0 precludes S Corp. from deducting the 5500 fine.

Example (8). T Corp. was found by a magistrate of City Z
k operating in such city an apartment building which did
t conform to a provision of the city housing code requiring
erable fire escapes on apartment buildings of that type.
Mn the basis of the magistrate's finding. T Corp. was re-
ared to pay, and did pay, a fine of S200 to City Z. Section
2(0 precludes T Corp. from deducting the 5200 fine.

'D. "45, 40 FR 7437, Feb. 20, 1975; 40 FR 8948,
larch 4. 1975. as amended by T.D. 7366, 40 FR 29290,
Wy 1L 1975]
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MEMORANDUM October 3, 1991

SUBJECT: Exxon Litigation; Plea Agreement Dated September 26, 1991
(Work Order No. 7-LS1044)

TO: Representative Max Gruenberg

FROM Tamara Brandt Cook
Director \T

You have asked me to identify the differences between the plea agreement in the
Exxon litigation filed with the United States District Court on March 13, 1991 and
rejected by the court and the new plea agreement dated September 26, 1991. The
major differences between the two documents appear to be the following:

() the new plea agreement does not deal with Alyeska Pipeline Service
Company at all whereas under the old agreement the United States agreed not to
seek additional criminal, civil or administrative penalties against Alyeska,;

(2) the total amount of the fine imposed and not remitted under the new plea
agreement is $25 million, whereas under the old agreement that amount was $50
million;

(3) a new provision has been added to the effect that $12 million of the fine
is imposed for violation of the Migratory Bird Treaty Act and this amount is to be
deposited into a special fund and used by the United States to carry out approved
wetlands conservation projects in the United States, Canada and Mexico;

(4) an additional restitution payment of $50 million is to be paid to the
United States to be used for restoration projects within Alaska relating to the oil spill.

These are the specific differences between the two documents organized according
to the numbering contained in the new plea agreement:

Il. The name "E. Edward Bruce, Esq." is deleted from the list of attorneys
representing Exxon Shipping;

11.C.2. This provision is entirely new and states, "The defendants, EXXON
SHIPPING and EXXON, agree solely for the purpose of this plea agreement and for
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no other purpose that there is a legal basis for the court to impose the payment
agreed to in paragraph 1V as damages recoverable for compensatory and remedial
purposes by the State of Alaska." The paragraph referred to deals with the
restitutionary payments.

IIILA. References contained in the old plea agreement to Alyeska Pipeline
Service Company are deleted.

I11.B. The reference contained inthe old plea agreement to Alyeska Pipeline
Service Company is deleted.

I11.C. The total amount of fines imposed is changed from $100 million to $150
million;

1 with respect to EXXON SHIPPING, the fine is changed fr
$75 million to $125 million;

3. with respect to EXXON SHIPPING, the amount remitted is
changed from $37.5 million to $105 million; with respect to EXXON, the amount
remitted is changed from $12.5 million to $20 million; .

(b) the amount defendants have expended for clean up
is designated to be 1 billion, rather than $2 billion;

(e)-() these are new facts added to the list of facts set
out in the plea agreement as justification for the partial remission of the fines.

I11.B. The amount required to discharge the criminal sanctions is reduced
from $37.5 million to $20 million for EXXON SHIPPING and from $12.5 million to
$5 million for EXXON.

III.LE. This entirely new provision states: "The parties agree that $7 million
of Exxon Sliipping’s fine and all of Exxon’s $5 million fine be imposed for violation
of the Migratory Bird Treaty Act. By operations of law, Title 16, United States Code,
Section 4406(b), this fine is to be deposited into the North American Wetlands
Conservation Fund to be used solely by the U.S. Department of the Interior to carry
out approved wetlands conservation projects in the United States, Canada and
Mexico."

IV.A. The amount of restitutionary payments is increased from $50 million .
to $100 million with the additional $50 million to be paid to the United States. The
state still receives the original $50 million payment. Like the state, the United States
must use this money for restoration projects within the State of Alaska relating to the
oil spill.
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IV.B. The restitutionary payments are to be under the control of each
recipient. Originally the paragraph dealt only with the state, since only the state was
to receive a restitutionaily payment. (Note that under the new Memorandum and
Consent Decree between the state and the federal government "all natural resource
damage recoveries shall be placed in ajoint trust.” (VI.A.) The phrase is defined
to include criminal restitution recoveries, which may be separately managed only
upon agreement of the parties (Alaska and the U.S.) (11.G.). So, despite this plea
agreement it appears the state and federal government will each place its $50 million
restitutionary payment into the trust fund and not separately manage the money.
Remember, Alaska is not a party to this plea agreement, so this provision in the plea
agreement itself cannot serve as an agreement between the U.S. and Alaska to
separately manage the recovery.)

IV.C. This entirely new provision states: "The defendants, EXXON
SHIPPING and EXXON, agree, solely for the purpose of this plea agreement and
for no other purpose, that there is a legal basis for the Court to impose the payments
agreed to in paragraph 1V as damages recoverable for compensatory and remedial
purposes."

IV.D. An additional phrase is inserted to the effect that the parties agree that
the restitutionary payments represent compensation for harm to the state.

TBC:Imb:gc
91-268.1mb

Enclosure
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MEMORANDIM October 7, 1991

SUBJECT: Exxon Litigation; Agreement and Consent Decree signed
September 24 and 25, 1991 (Work Order No. 7-L.S1044)

TO: Representative Max Gruenberg

FROM: Tamara Brandt Cook,* (Y
Director mP

You have asked me to identify differences between the Agreement and Consent
Decree in the Exxon litigation under the new settlement and the Agreement and
Consent Decree under the former proposed settlement. The major differences
between the two documents result from the deletion from the new Agreement of the
following provisions that were in paragraph 37 of the original Agreement:

() the Agreement was published in the Federal Register and a public
comment period of 30 days after publication was provided for;

(2) the Agreement was submitted to the Alaska State Legislature for
approval;

(3) the United States and the state were both granted authority to withdraw
from the Agreement within 15 days after close of the public comment period if the
comments disclosed facts making the Agreement inappropriate, improper or
inadequate or if the legislature did not approve the Agreement.

These are the specific differences between the two documents organized according
to the new Agreement and Consent Decree:

Introduction. 3rd paragraph. The dates the United States (March 13) and the
state (March 15) each filed a complaint in United States District Court asserting civil
claims have been inserted into the new Agreement. The old Agreement was drafted
before those claims had been asserted. The following sentence from the old
Agreement is omitted: "Exxon Corporation and Exxon Shipping Company have also
filed administrative demands against the United States Coast Guard, with the U.S.
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Coast Guard, Coast Guard Maintenance and Logistics Command-Pacific at
Alamenda, California under date of September 21, 1990."

5th paragraph. The original Agreement read: "Exxon represents that, during
the period from the Qil Spill through the end of 1992, it expended in excess of $2
billion for clean-up activities..  The new Agreement is modified to read: "Exxon
represents that, during the period from the oil spill through August, 1991, it expended
in excess of $2.1 billion for clean-up activities..."

Definitions. 6(c) The reference to natural resources controlled by the United
States "and/or" the State is modified to reflect control by the United States, the State,
"or both the United States and the State."

(M The Commissioner of Environmental Conservation and the Commissioner
of Fish and Game is added to the other listed state trustee, the Attorney General.
This change is probably not significant, since the original MOA included these three
as state trustees.

(1) Two events are deleted from the list of events that must occur under the
definition of "Final Approval" which originally read: "(1) the Agreement has been
lodged with the Court and noticed in the Federal Register, and the period for
submission of public comments has expired; (2) the period for withdrawal of consent
by the Governments under Paragraph 37 has expired;" These events are no longer
applicable, since all of the original paragraph 37 has been deleted.

Payment Terms. 8(b) The date for payment is changed from September 1,
1992 to December 1, 1992. The amount of the payment up to the $4,000,000
maximum, is reduced by Exxon’s clean-up expenditures from January 1,1991 through
March 12, 1991 rather than from January 1, 1991 to the effective date of the
agreement, and by expenditures after March 12, 1991 rather than after the effective
date. A new provision reads: "provided that all such Expenditures shall be subject
to audit by the Governments.”" (Note: March 12, 1991 was the date the original
Agreement was signed.)

9. Reference to the events under the original paragraph 37 are deleted.

10. Items dealing with reimbursement to the governments for costs incurred
prior to the effective date have been altered to refer to costs incurred prior to March
12, 1991. Under clause 5 after March 12, 1991, rather than after the effective date,
the government:; are permitted to receive reimbursement for costs to assess certain
injuries. Injuries to "archaeological sites and artifacts” is added to the list. Item 6 is
added and reads: "to reimburse the State for reasonable Litigation Costs incurred
by it after March 12, 1991." The aggregate amount allocated for United States
reimbursement under items 1 and 2 shall not exceed $67, rather than $62, and the
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amount allocated to the state for reimbursement under items 1-3 shall not exceed $75
million, rather than $72. The amount allocated for state litigation costs incurred after
March 12, 1991 (new item 6) shall not exceed $1 million per month. Reference to
the MOA that "the Governments have submitted or will submit to this Court to
resolve claims of the Governments against one another..." is changed to a reference
to the MOA "this court entered on August 28, 1991..

Releases and Covenants Not to Sue bv the Governments, (c) and (d) These
are entirely new and replace the following material in the original Agreement:
"nothing in this Agreement shall affect or impair... (b) the rights and obligations, if
any, of Alaska Native villages to act as trustees for the purpose of asserting and
compromising claims for injury to destruction of, or loss of natural resources, if any,
belonging to, managed by, controlled by or appertaining to such village; (c) the rights
and obligations, if any, of legal entities or persons other than the Governments who
are holders of any present right, title, or interest in land or other property interest
affected by the Oil Spill;"

16(b) and (c) are added, (b) requires dismissal of the claims asserted by the
governments against Exxon or Exxon Pipeline in federal court and dismissal of
counterclaims within 15 days of final approval of the Agreement, (c) required claims
asserted by Exxon in Exxon Shipping Company, et al.. v. Lujan, et al.. against the
governments to be dismissed not later than 5 days after court approval of any
agreements between the governments and the non-government defendants in Lujan
under which all of the non-Govemment defendants disclaim any right to recover
natural resource damages.

Third Party Litigation. 26(a) An exception is added identifying (b), which is
new.

(b) This is a new indemnification provision under which Exxon agrees to
indemnify the governments from liability to a third party (other than the TAPL Fund
or Alyeska) (1) only to the extent of the value received by Exxon or Exxon Pipeline
from the third party; and (2) only if the governments assert all defenses they have to
the claim.

Election to Terminate. Paragraph 37 of the original Agreement is deleted as
previously mentioned in this memorandum and all the remaining paragraphs in the
Agreement are renumbered.

TBC:gc
91-363.glc
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MEMORANDUM August 29, 1991

SUBJECT: Exxon Litigation; Memorandum of Agreement dated 9/27/91
(Work Order No. 17-LS1044)

TO: Representative Max Gruenberg

FROM: Pamela Finley

Assistant Revisor of Statutes

You asked for a summary of the major differences between the memorandum
of agreement (MOA) between the State of Alaska and the U.S. dated March 12,
1991 and the one dated August 27, 1991 in Civ. Action No- A91-081 Civ., filed in
federal District Court in Anchorage. The two MOASs are very similar; the major
differences are as follows.

1 Public Participation. A public advisory group to advise the trustees is
required in the new MOA. In the first MOA it was allowed, but not required.
(Compare IVA4 at p. 11 of original MOA with VA4 at p.1l of new MOA)

2 Cooperation Agreement. The new MOA contains a cooperation agreement
between the governments that did not appear in the first MOA (Since the first
" 10A was tied to a settlement with Exxon, provisions for cooperation in litigation and
settlement would ha”™e been superfluous.) The cooperation agreement appears at
paragraph VII of the new MOA on pages 15-16. It (1) requires the governments to
cooperate in civil litigation and in the settlement of restitution claims connected with
criminal proceedings; and (2) allows the governments to share information with each
other or third parties, although the government receiving the information is required
to do its best to maintain the information as privileged and may not share it with a
third party without the consent of the government producing the information.

3. Termination of the Trust. Under the old MOA the trust terminated in 16
years or upon termination of the consent decree with Exxon. In the new MOA, the
trust terminates when the governments certify to the court, or the court finds, that
all activities contemplated under the MOA have been completed. (Compare XI at
p. 17 of the old MOA with XlIl at page 20 of the new MOA.)
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4 Trust Money vs. General Revenues. This is the biggest change in the MOA.
The differences can be seen by comparing the definitions of "allowed expenses” and
"natural resource damage recovery" at pages 6 and 7 of the old MOA and paragraph
VB at pages 12-13 of the old MOA with the definitions of "base allowed expenses"
and "natural resource damage recoveiy" at pages 5 and 6-7 of the new MOA and
paragraph VIB at pages 13-14 of the new MOA.

Under the old MOA (and the related criminal plea agreement):

(1) the state general fund was to be reimbursed $72 million for damage
assessment, restoration, and litigation expenses incurred on or before March 12,1991,
and for unreimbursed response and cleanup costs incurred on or before December
31, 1991,

(2) the federal government was to be reimbursed $62 million for damage
assessment and restoration expenses incurred on or before March 12, 1991, and for
response and cleanup costs incurred on or before December 31, 1990;

(3) both governments were to be reimbursed for response and cleanup costs
they incurred after December 31, 1990;

(4) the above reimbursements were to be made within five years; and

(5) the state general fund was to receive $50 million in restitution as part of
the criminal plea bargain, to be paid within 3C days, and to be used for restoration
or replacement of equivalent resources.

Under the new MOA:

(1) recovery for response and cleanup costs will go directly to the government
recovering it (see p.7 of new MOA);

(2) the state and federal governments will be reimbursed for assessment and
restoration costs incurred on or before 3/12/91. and the state will be reimbursed for
litigation costs incurred on or before 3/12/91 (see pp.5 and 13 of new MOA);

(3) the state and federal governments will be reimbursed for jointly agreed
upon assessment and restoration costs incurred after 3/12/91 (see p. 13 of new
MOA);

(4) money recovered by the federal government for its litigation costs and
attorney fees will go directly to the federal government (see p.7 of new MOA); the
state general fund wiil be reimbursed for its litigation costs and attorney fees incurred
on or before March 12, 1991 (pp. 5 and 13 of new MOA); the state will be
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reimbursed for its litigation costs and attorneys fees incurred after March 12, 1991
only up to $40 million and not more than $1 million for any one month;

(5) if money is received in settlement, $67 million shall be reimbursed to the
federal government for assessment and restoration incurred on or before 3/12/91 and
for response and cleanup costs incurred before 1/1/91; and $75 million shall be
reimbursed to the state general fund for assessment, restoration, and litigation and
attorney fees incurred on or before 3/12/91 and for response and cleanup costs
incurred before 1/1/91 (pages 5 and 13 of new MOA);

(6) money received as restitution in a criminal case (ejgy the $50 million in
the rejected criminal plea agreement) will go to the trust, rather than the state

general fund unless the state and federal governments agree otherwise (page 7 of
new MOA);

(7) money received for lost royalty, taxes, licenses, fees, punitive damages, and
criminal fines or penalties (which are different from restitution) go directly to the
government recovering them (page 7 of new MOA); this appears to have been true
in the old MOA and related agreements as well;

(8) the reimbursements are to be paid before the trust fund is paid (page 14
of new MOA); under the old MOA the reimbursements were to be paid in 5 years.

In my view, the major financial provisions are (1) the placing of any criminal
restitution money that might be due the state in the trust rather than the general
fund; (2) the direct recovery of each government of response and cleanup costs; (3)
the preference given reimbursement over the trust fund; and (4) the $40 million
limitation on the post-March 12, 1991 litigation costs and attorney fees incurred by
the state, without any similar limitation on the federal government’s recovery for
litigation costs and attorney fees.

I will be preparing a more detailed analysis, which I will send to you next
week.

PF:gc:mi
91-303.glc
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MEMORANDUM January 8, 1992

SUBJECT: Appropriation Power and the Exxon-Valdez Trust Fund;
Work Order No. 7-LS1749

TO: Senator Curt Menard

FROM: Pamela Finley

Assistant Revisor

I. QUESTIONS PRESENTED. You have asked the following questions about the
trust fund (established by a Memorandum of Agreement (MOA)) consisting of
proceeds from the state and federal governments’ settlement of claims against Exxon
and managed by three federal and three state trustees:

1. What authority docs the legislature have to appropriate money paid by
Exxon into the trust fund?

2. What authority doe.s the legislature have over trust money given by the
trustees to state agencies or entities?

3. What specific actions can the legislature take to exercise control over
expenditure of the trust fund?

Il. ANSWERS.

1 While the question has not been directly answered by /Alaska’s Supreme
Court, and while the Attorney General disagrees, in my opinion the trustees may not
expend money from the trust fund unless it is appropriated by the state legislature.
The MOA does not require (or provide for) appropriation by the state legislature,
but | believe that (1) at least some of the trust fund represents state money; (2) the
state constitution requires an appropriation before state money can be expended; (3)
an appropriation requirement must be read into the trust agreement or else it will
have been beyond the power of the Attorney General to agree to it

2. This question has also not been definitely answered by the Alaska’s
Supreme Court, but in my opinion the state constitution prohibits a state agency from
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spending money received by the state from the trust unless the legislature has
appropriated the money to the agency.

3. (a). There are many ways that the legislature can exercise control over the

expenditure of trust money because the state trustees must agree to any expenditure
and the state trustees are state officials subject to legislative control. Tlie main legal
limitation on the legislature's power over appropriations in this case is the federal
Supremacy Clause, which requires that legislative measures not conflict with federal
law. In addition, the trust agreement allows the federal district court judge to
authorize expenditures if the state and federal trustees cannot agree; this provision,
if valid, might allow the federal judge to act in a way that is beyond the control of the
legislature.

(b). If the legislature wants to satisfy the constitutional appropriation
requirement, but exercise very little control over how the trustees expend the money,
it could simply appropriate the state’s interest in money received from Exxon to the
trust for the purposes outlined in the MOA. This might be considered an unconstitu-
tionally excessive delegation of legislative power, but I suspect (though am not sure)
that the purposes set out in the MOA (while somewhat vague) would be sufficient
and that our courts would uphold such an appropriation. However, appropriations
to the trusit may have to be made each year that money is received from Exxon; a
one time appropriation of money to be received in the future may be unconstitution-
al.

(c). On the other hand, if the legislature wants to exercise maximum
power over the trust expenditures,

(1) an appropriation to the trust of the state’s interest in money received from
Exxon should be conditioned on the passage of legislation requiring the state trustees
not to agree to any expenditures from the trust unless the legislature has appropriat-
ed the money from the trust for those projects;

(2) the legislature could require the state trustees to submit proposed
expenditures from the trust as part of the budget process, and then specifically
appropriate the state’s interest in the trust fund money to those projects that the
legislature and the trustees (suite arid federal) could agree on;

(3) the legislature should review the general "program receipts” appropriations
(see e.g.. SLA 1991, ch. 73, sec. 2) and decide whether it wants to allow money to
flow from the trust to state agencies under such a general appropriation, with review
by LB&A under AS 37.07.080(h), or whether it wants to draft these general "program
receipts” appropriations in such a way that they do not inadvertently allow the money
to flow from the trust to state agencies unless there is a specific appropriation to a
specific project;
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4) the legislature could enact legislation that in some way limited the state
trustees’ power to agree to expenditures (e.g.. to agree only to those projects for
which there is a legislative appropriation.)

I1l. DISCUSSION.

A The State’s Interest in Trust Money is Subject to Appropriation. Article
11, sec. 1of the state constitution vests the legislative power in the legislature. Article
EX sec. 13 of the state constitution reads as follows:

No money shall be withdrawn from the treasury except in accordance
with appropriations made by law. No obligation for the payment of
money shall be incurred except as authorized by law. Unobligated
appropriations outstanding at the end of the period of time specified
by law shall be void.

Because the latter section refers to money in the state treasury, one could argue that
this section does not apply to money before it reaches the state treasury. However,
when dealing with constitutional questions involving public funds, courts have
generally held that constitutional provisions apply if the money is subject to deposit
in the treasury, even if the actual deposit has not occurred. State v. Nelson. 7
N.W.2d 735 (N.D. 1943)(Money due the state under state law must be deposited in
the treasury and be subject to appropriation; it cannot be withheld by a local
government to recoup money admittedly owed by the state to the local government);
Texas Pharmaceutical Ass’'n. v. Dooley. 90 S.W.2d 328,330 (Tex. Ct. Civ. App.
1936)(Money due the state under state law is public money, "whether deposited in
the state treasury or not," for the purposes of a constitutional prohibition against gifts
to private persons). The real question is whether the trust fund money is subject to
appropriation and whether the state trustees have the authority to obligate the
expenditure of the trust fund money without legislative authorization.

Alaska’s Supreme Court has taken a fairly stria view of the legislature’s appropria-
tion power. In State v. Fairbanks North Star Borough. 736 P.2d 1140 (Alaska 1987),
the court held that a statute allowing the governor to withhold or reduce appropria-
tions when anticipated revenues would not cover appropriations was an unconstitu-
tional delegation of the legislature’'s appropriation power. In Public Employees’
Local 71 v. State. 775 P.2d 1062 (Alaska 1989), the court noted that the state’s
collective bargaining agreements were conditioned on appropriations by the
legislature because the funding of such an agreement was relegated to the legislature
by art. EX sec. 13 of the state constitution. Finally, in McAlpine v. University of
Alaska. 762 P.2d 81 (Alaska 1988), the court held that a provision of an initiative
requiring the university to transfer property to the community college system
established by the initiative, was an appropriation, which could not constitutionally
be accomplished by initiative. The court noted that the reason for prohibiting
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appropriation by initiative was "to ensure that tbe legislature, and only the
legislature, retains control over the allocation of state assets among competing needs."
McAlpine v. University of Alaska, 762 P.2d 81 at 88 (Alaska 1988) (emphasis in
original). See also Thomas v. Bailey. 595 P.2d 1 (Alaska 1979) (Initiative requiring
transfer of state land to private persons was attempted appropriation of state asset);
Alaska Conservative Political Action Cmtee. v. Municipality of Anchorage. 745 P.2d
936 (Aaska 1987) (sale of utility worth over $32 million in exchange for $1 is
appropriation prohibited by initiative); McNevin v. McNevin. 444 N.E.2d 320 (Ind.
Ct. App. 1983) (claim for money damages is asset). Former Superior Court Judge
Thomas Stewart has ruled that "so-called trust or custodial monies received from
federal or other sources for specific functions and purposes” were subject to
appropriation under art. IX, sec. 13 of the state constitution. Kellev v. Hammnnd.
Super. Ct., 1st Jud. Dist. at Juneau, Case No. 77-4 (May 30, 1978). However, since
the state Supreme Court has not decided a case similar to one involving the Exxon
settlement, further discussion is needed.

In his April 2, 1991 opinion (a copy of which is enclosed), the attorney general
appears to take the position that the legislature’s power of appropriating money and
authorizing expenditures is not implicated because the money never becomes the
property of the state; the federal government and members of the executive branch
of the state spend the money without ever deciding how much is owned by the state
and how much is owned by the federal government. There are several problems with
this argument.

First, if a court were to decide that the attorney general could authorize money to
be spent (without legislative authorization or appropriation) whenever the money was
subject to the competing claim of another person or entity, it would set a rather
dangerous precedent. Unfortunately, such a rationale could not be based on the
Clean Water Act (which was one basis for the state’s claim against Exxon), because
neither the Clean Water Act nor regulations enacted under it require joint use of the
natural resource damage recovery from Exxon. On the contrary, 43 CFR 11.92(a)
contemplates that the state and federal recoveries will be deposited and administered
separately, although of course the state and federal trustees could cooperate in
spending their respective recoveries. Therefore, if a court were to find no violation
of the appropriation or authorization requirements on the ground that no part of the
Exxon settlement ever became state money, (because the trustees spent it all before
deciding what belonged to whom) the same rationale could be applied to any case
in which the attorney general agreed with an opposing party that they should jointly
spend disputed money. A court may be very reluctant to make such a decision,
especially given the decisions in the Fairbanks North Star Borough and McApinc
cases.

Second, if no part of the natural resource damage recovery from Exxon is state
money, then elementary logic compels the conclusion that the state got nothing for
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the damage to its natural resources: the money from Exxon cannot at the same time
be a state asset and not be a state asset. Under this rationale, the state has given up
one asset (its claim for damages to its natural resources) without receiving anything
(money) in exchange. The argument assumes that the attorney general has given
away the state’s claims against Exxon for immense damage to the state’s natural
resources and the state has received nothing in return. If this is indeed what the
attorney general maintains, then there is a substantial question as to whether the
governor, through the attorney general, has faithfully executed the law, as required
by art. 1ll, sec. 16, Constitution of the State of Alaska.-"

However, the documents themselves belie the notion that the state has not recovered
for damages to its natural resources. The consent decree with Exxon clearly reflects
that the state, as trustee, is recovering (jointly with the federal government) for
damage to natural resources. The MOA also recites that the "state" is a trustee for
the damaged natural resources: MOA p.2. The fact that the recovery is joint does
not make it (or at least part of it) any less the recovery of the state. Nor does the
state and federal governments’ agreement to spend the money without deciding to
whom it belongs, obliterate the fact that it is (at least in part) a recovery of the state.
Finally, the fact that the trustees intend to use state employees and agencies for their
projects, see 56 Fed Reg. No. 41, p. 8898 (1991), clearly indicates that the "trust” is
not entirely separate from the state government

In my opinion, the better view is that the trust fund recovery does include state
money, albeit of undetermined amount, and albeit imposed with a trust. However
the question still remains as to whether that state money imposed with a trust is
subject to appropriation.

Different jurisdictions have taken divergent positions on what money is subject to
appropriation. E.g.. Kittredge v. Bovd. 18 P.2d 563 (Kan. 1933)(Taxes paid under
protest are not subject to appropriation); Oesterle v. Lavik. 52 N.W.2d 297 (N.D.
1952)(Taxcs paid under protest are subject to appropriation.) Some states hold that
money coming from a non-state source (usually the federal government) that the
source designates for a particular purpose, is not subject to the appropriation process.
Opinion of the Justices. 378 N.E.2d 433 (Mass 1978)(federal trust fund money);
Navaio Tribe v. Arizona Dept, of Administration. 528 P.2d 623 (Ariz. 1974)(funds
from a purely federal source to be disbursed to Indian Tribe and two cities); State
ex rel Seco v. Kirkpatrick. 524 P.2d 975 (N.M. 1974)(Federal and private funds given
to state university are not subject to appropriation.)

y Interestingly enough, the U. S. Supreme Court has held that a state legislature violates its public
trust in disposing of certain public lands in certain circunstances, and that in such cases, the disposal
swid. 1M Central R. Co. v. Illirois. 146 U.S. 387, 36 LEd. 1018 (1892). While a court s almost
certainly not going to prevent an attomey general from dismissing clains as a general matter, itmight
do so ifthe harm to the public interest were sufficiently egregious.
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The resolution of this issue in Colorado has changed somewhat over time. In
MacManus v. Love. 499 P.2d 609 (Colo. 1972), the court held that federal funds that
are not connected to state appropriations are not subject to appropriation. In
Colorado -feneral Assembly v. Lamm. 700 P.2d 508 (Colo. 1985), the court held that
money received by the state from a settlement between a federal agency and a
private entity (without participation by the state) was not subject to appropriation.
However, in Colorado General Assembly v. Lamm. 738 P.2d 1156 (Colo. 1987), the
court held that federal funds that required state matching money, or that could be
transferred among block grants, were subject to appropriation.

At least two states with provisions similar to art. DC sec. 13 of Aaska'’s constitution
have held that all federal funds must be appropriated before they can be spent In
Anderson v. Regan, 425 N.E.2d 792 (N.Y. 1981), the court held that federal funds
must be appropriated, even though their use is severely limited by federal law, in
order to restrain the executive from overspending, to maintain the balance of power
between the executive and legislative branches, and to ensure accountability in
government. In Shapp v. Sloan. 391 A 2d 595 (Pa. 1978), appeal dismissed sub nom
Thornburgh v. Casey. 440 U.S. 942, 59 LEd.2d 630 (1979), the court came to the
same conclusion. Tne court noted that the Advisory Commission on Intergovernmen-
tal Relations, established by Congress, had urged state legislatures to assume greater
control over federal funds coming to state governments.

Given the divergent decisions on this issue in other jurisdictions, it is impossible to
state with certainty what Aaska’s Supreme Court would decide. However, in my
opinion, allowing the trustees to spend money recovered from Exxon without an
appropriation would violate art. 1l, sec. 1, or art. DC sec. 13, of the state constitution.
This conclusion is based on five considerations.

First, the Alaska cases in this area are based on the premise that control over state
assets and finances is vested in the legislature and only the legislature. The court was
unwilling to "bend" that principle, even in the face of the fiscal emergency in the
Fairbanks North Star Borough case. It has also refused, in the McApine case, to
limit the appropriation power to cover only money. Finally, it applied the principle
in the Public Employees Local 71 case even though that case involved a contract
already negotiated by the governor with public employees. In addition, a highly
respected Superior Court judge has found that custodial and trust funds are subject
to appropriation in Aaska. Kelley v. Hammond. 1st Jud. Dist. at Juneau, case No.
77-4 (May 30, 1978). There seems little reason for the court to depart from the
principle when the state is recovering money for damage to natural resources of the
State.

Second, the possibility that other parts of the state budget would be affected by
spending the money—the consideration behind the shift in the Colorado cases—may
well apply here. If trust fund money is to be spent oil certain environmental or fish



