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A LC O H O L  A N D  A C C ID E N T S
■ O ff th e  h ig hw ay , a lc o h o l c o n tr ib u te s  to  a b o u t s ix  m illio n  non -fa ta l and 15,000 fa ta l in ju r ie s  at hom e, 

a t p la y  o r in  p u b lic  places.'®

■ In the  w o rkp la ce , up  to  40% o f in d u s tr ia l fa ta lit ie s  and 47%  o f in d u s tr ia l in ju r ie s  can be lin ked  to  a lco h o l 
c o n sum p tio n  and a lc o h o lis m . '7

■ A lc o h o l is  c lo s e ly  conne c ted  to  th e  fo u r le a d ing  causes  o f acc iden ta l dea th  in th e  US: au to  c ra shes  
(a bo u t ha lf a re  a lcoh o l-re la te d ), fa lls  (17-53% ), d row n in g s  (38%), and fire s  and b u rn s  (37-64%).'®

A ccid e n ts  on the road
■ C lose  to  ha lf o f a ll fa ta l h ig hw ay  c ra she s  a re  a lcoh o l-re la te d ; 23,352 peop le  d ied  from  a lcoho l-re la ted  

c ra shes  in 1988.'9

■ Tw o o u t o f e ve ry  f iv e  peop le  in the  US w il l be in an a lcoho l-re la ted  c ra sh  in  th e ir life t im e .20

■ One o f eve ry th re e  tru c k  d r iv e rs  w ho  d ied  in  h ig hw ay  a cc id e n ts  had used a lcoh o l o r o the r d ru g s .2'

■ In 1988 1.8 m ill io n  a rre s ts  w e re  m ade fo r  d r in k in g  and d r iv in g , nearly  do ub le  the  n um be r in  1975.22

In the air
■ In a s tu d y  o f f l ig h t pe rfo rm ance , p ilo ts  w e re  g iven  enough  a lcoho l to  p roduce  a BAC o f a t leas t .10, then  

obse rved  14 h o u rs  a fte r th e ir  la s t d r in k , w hen  they had an unde tec tab le  BAC . They show ed  decreases 
in p re c is io n  and a ccu ra cy  on  a il va r ia b le s  tes ted . (Federal rules prohibit flying w ith in eight hours of 
consum ing any alcoholic beverage and while having a BAC of .04 or more).23

In the water
■ A lc o h o l use w as asso c ia ted  w ith  32-64%  o f re c re a tio na l boa tin g  dea ths in 1983, e s tim a te s  the N a tiona l 

T ra n sp o rta tio n  S a fe ty  B oa rd .24

On the tracks
■ A s tu d y  o f d r in k in g  p ra c tice s  am ong  234,000 ra ilro ad  em p loyees  fo und  th a t 44,000 (19% ) were  p rob lem  

d r in k e rs . Between 1975 and 1984, alcohol- o r drug-impaired employees were implicated in 48 train incidents 
that resulted in 37 deaths, 80 nonfatal in juries and $34.2 m illion in damage.25

S P E C IA L  P O P U LA TIO N S
■ A lth o u g h  o ve ra ll d r in k in g  le ve ls  w e re  low e r am ong A fr ica n  A m e ricans  than  am ong  w h ite s  in  a 1984 

s tu d y , A fr ica n  A m e rica n  men re po rte d  h ig h e r ra tes o f d rin k in g -re la te d  m ed ica l, pe rso na l and so c ia l 
p ro b lem s . Between 1979 and 1981, the incidence of esophageal cancer for 35- to 44-year-o ld African 
American males was 10 times that for whites; and cirrhosis deaths are still disproportionately high among African 
Americans.26

■ A fr ic a n  Am e rican  w om en  be tw een the  ages o f 15 and 34 are s ix  tim es  m o re  lik e ly  (and N a tive  A m e rica n  
w om en  36 tim es  m o re  like ly ) th an  w h ite  w om en  to  have c ir rh o s is  o f th e  l iv e r .27 ( For more information, 
see NCADD's Fact Sheet on Alcoholism, Other Drug Addictions and Related Problems Among Women.)

■ The 1985 a lc o h o lism  m o rta lity  ra te  fo r  A m e rican  Ind ians  and A laskan  N a tives  w as 26.1 dea ths  pe r 
100,000 p o p u la tio n , fo u r  t im e s  h ig h e r th an  fo r  the  gene ra l p o pu la tio n .28

■ A lth o u g h  A s ian  A m e rica n s  a re  m o re  lik e ly  to  abs ta in  th an  m em bers o f o th e r ra c ia l g ro u p s , A s ians  
appea r to  be d r in k in g  m ore in  v o lum e  and fre q uen cy , a c co rd in g  to  a 1987 s tu d y  w h ic h  c ite d  va r ia b le s  
su ch  as s p e c if ic  e th n ic  g ro u p , p la ce  o f b ir th  and degree o f a c cu ltu ra tio n .29

■ Am ong  the gene ra l p o p u la tio n  th e  35- to 44 -yea r-o ld  age g ro u p  accoun ts  fo r  19% o f a ll a lco h o l re la ted  
dea th s ; am ong H isp a n ic s  the  p ro p o r t io n  is  31 % .30

■ An es tim a ted  20-45%  o f the  3 m 'llio n  A m e rica ns  w ho  expe rie nce  som e type  o f h om e le ssness  each yea r 
have a lcoho l p ro b lem s . The homeless are already at high risk of health problems and psychiatric disorders, 
and alcohol use exacerbates both.3'
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■ A lco h o l-re la te d  p ro b lem s  in th e  o ld e r p o p u la tio n  m ay go unde tec ted  and  un trea ted . Hospital data shows 
that from 1979 to 1985, those 65 and o lder who entered the hospital for non-alcohol-related reasons ended up 
w ith alcohol-rela ted diagnoses more often than any other age group that entered for non-alcohol-related 
reasons.32

A LC O H O L  AND O T H E R  D R U G S
■ A lco h o l u se rs— p a rt ic u la r ly  w om en  and y o u n g e r d r in ke rs— fre q uen tly  use  o th e r d rug s . Close to half 

(46%) of A lcoholics Anonymous members, up from 38% in 1986, reported addiction to other drugs as well as 
alcohol.33

*  O ve r 90%  o f a ll a lc o h o lic s  are heavy c ig a re tte  sm oke rs .34 

T R E A T M E N T
■ A p p ro x im a te ly  1.2 m illio n  o f th e  es tim a ted  17.7 m illio n  A m e ricans  w ith  a lc o h o l p rob lem s  en te red 

a lco h o l tre a tm en t p rog ram s . O f those adm issions 77.5% were men, 32%  between the ages of 25 and 34, 
69.7%  white, 17.2% of African origin and 6.4% H ispanic origin.35

■ S u cce s s fu lly  tre a tin g  a lcoh o l p ro b lem s  c o s ts  ten tim es less th an  the  c u rre n t c o s t o f a lc o h o l p rob lem s 
to  s o c ie ty .36

» T rea tm en t o p tio n s  are no t e q ua lly  d is tr ib u te d  th ro u g h o u t th e  US. D ifferences unrelated to the prevalence 
of alcohol problems across the states are found in treatment capacity, distribution of care and per capita 
expenditure of funds. For example, any type of specia lty treatment is 11 times more available in Alaska than 
in W est V irg inia.37

A LC O H O LIC  B E V E R A G E  IN D U S T R Y : M A R K E TIN G  A LEG AL D RU G
■ C onsum e rs  spen t nea rly  $88 b il l io n  on a lc o h o lic  beve rages in 1988— 51% on  beer, 35% on d is tille d  

s p ir its  and 14% on w in e .36

■ In 1989 th e  a lc o h o lic  beve rage  in d u s try  spe n t $1.2 b ill io n  on  a d ve rtis in g , m o re  than  th a t spen t by the 
h o u se ho ld  e qu ipm en t and e le c tro n ic  e n te r ta inm en t in d u s tr ie s  com b ined . Also, three of the top 25 spot 
te levision advertisers produce beer.39

PUBLIC P O L IC Y  R E C O M M E N D A T IO N S

■ Drinking and Driving: Make driving illegal per se at a BAC level of .08 recommends the Surgeon General's 
Workshop on Drunk Driving. Driving w ith any alcohol concentration presents an increased hazard to the driver 
and public.40

■ Federa l Taxes : Equalize federal excise tax rates by ethanol (pure alcohol) content across all beverages by 
raising rates for beer and wine to that of distilled spirits, recommends the Surgeon General's Workshop on Drunk 
Driving. Research shows that if alcohol in beer had been subject to the same state excise taxes as alcohol in 
distilled spirits, the numb r of 18- to 20-year-o lds killed in motor vehicle crashes from 1975-81 would have been 
21% lower.41

■ in su ran ce  Coverage f j r  T re a tm en t: The Institute of Medicine recommends that coverage for treatment of 
alcohol problems be governed by the same principles as coverage for physical p rob lem s.42

■ P regnancy  and A d d ic t io n : Shift leg islative attention away from punishing and prosecuting pregnant women 
addicted to alcohol and other drugs, recommend the American Medical Association and the American Academy 
of Pediatrics. Rather, concentrate on providing these women w ith the care, treatment and information they 
need.43

■ W arn ing  M essages: 74% of adults favor health warn ings on ads fo ra lcoho lic  beverages, according to a Gallup- 
Advertising Age poll. A lmost half (42%) fe lt alcohol advertising should be banned altogether.44

"  You th  and A d ve rt is in g : The Surgeon General's Workshop on Drunk Driving recommends elim inating alcohol 
advertising and promotions on college campuses, where a high proportion of the audience is under the legal 
drinking age .45
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WHAT IS NCADD?

NCADD is a national nonprofit organization combating alcoholism, other drug addictions and related problems through its National Ollice, 
200 state and local Affiliates, and thousands o( volunteers in communities throughout America. Founded in 1944, NCADD's primary mission 
is education, prevention and public policy advocacy.

NCADD provides education about alcoholism and other drug addictions as treatable diseases: offers prevention programs lor schools, or­
ganizations and communities: dispenses medical/scientific inlormation: answers questions from the pi blic, legislative bodies and the 
media: and distributes a variety ol publications. NCADD also oilers information and referral services to children, teenagers, and adults 
seeking help with alcoholism, other drug dependencies, and related problems.

NCADD sponsors Alcohol Awareness Month in April and Alcohol- and Other Drug-Related Birth Delects Awareness Week beginning on 
Mother's Day each year. People seeking more information about the work ol NCADD and/or referral can contact an NCADD Affiliate in their 
area or use NCADD's national toll-free help line: ' 800-475-HOPE.
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NATIO NAL COUNCIL ON ALCOHOLISM  AND DRUG DEPENDENCE, INC.
12 West 21st Street, New York, NY 10010 
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N a tio n a l L icensed  
Beverage A ssoc ia tio n

N a t i o n a l  l i c e n s e d  B e v e r a g e  A s s o c i a t i o n ’ s

W A S H I N G T O N  

R E P O R T  ^

F e b ru a ry ,1992

NLBA A C T IV E  IN W A S H IN G T O N , D.C. C O A L IT IO N S
As the 2nd Session o f  die 102nd Congress begins its deliberations, the 

NLB A is an active participant in many industry-widccoalitions. Working 
with lobbyists representing die advertising and newspaper industry. 
NLB A joins all segments o f  die three tiers in the alcohol beverage industry 
in an “ Ad Hoc A lcohol Committee" combatting die Kenncdy-Thurmond 
Ad bills. NLB A is also an active participant widi die National Restaurant 
Association (N R A ), in the "Coalition to Repeal the R C A  Tax on Tips." 
which is seeking passage o f  the Dorgan-Breaux T ip Credit bills. NLB A 
has joined with die National Soft Drink Associauon 's "Coalition for 
Comprehensive Recycling,”  which includes representation from all seg­
ments o f  the industry and is opposing the Hcnry-Hatficld National Bottle 
bills. NLBA is also part o f  a Special Occupational Tax (SOT) alcohol 
industry groupseekingaunitedstandon SOT issues. N LBA workscloscly 
with the U.S. Chamber o f  Commerce, N R B , National Association o f 
Manufacturers and other business groups on unemployment, family and 
medical leave, and related legislation pending in Congress. Finally, 
NLBA regularly represents your interests at brewer and disiillcr-spon- 
sorcd coordinating meetings in Washington to address legislation <uid 
industry issues which impact your business.

FE D E R A L D R U G  S T R A T E G Y  T A R G E T S  A L C O H O L  USE BY 
M IN O RS

On January 28, 1992, die White House's O ffice o f  National Drug 
Contro 1 Folicy released a 250 page report cnddcd, "Nadonal Drug Control 
Strategy," which, in addition to addressing the illegal drug problems, 
proposed a national campaign against alcohol use by underage drinkers. 
As apart o f  therecommendcd strategy, the National Drug Policy Director, 
Bob Martinez (former Governor o f Rorida) recommended dial states 
should adopt laws designed to "...create a single agency to regulate both 
alcohol and tobacco...and use license fees collected by die agency to 
nnancccnforcement efforts. Staiesshouldcnactcivil liability statutes that 
impose liability to vendors orother adults who provide alcohol lo minors, 
if the minor subsequently causes harm to a diird party and alcohol was a 
contributingfactorinlhcinjury.'Tnaddilion.ihereport recommended that 
states should “ ...automahcally revoke the driver's license o f  a minor who 
commits an alcohol related offense or uses false ic'endfication to purchase 

_ alcohol."

AD A IN F O R M A T IO N
The NLBA headquarters has received many calls from around die 

country relating to the Americans with Disabilities Act (A D A ) laws and 
regulations. The most comprehensive material prepared to dale has been 
published jointly by die U.S. Depttrimeni o f  Justice and the Equal 
Employment Opportunity Commission. Their 450 page "A D A  Hand­
book," can be obtained for S30 from die U.S. Government Printing Office, 
S.O.D., Washington. DC 20402-9328. Checks should be made payable 
to die “ Superintendent o f  Documents." and refer to Item No. 052-015-000 
72-3. If you are near a federal government bookstore, you might be able 
to pick up a copy Uierc.

The final Americans With Disabilities Act (A D A ) federal regulation 
guidelines, implementing the provisions o f  the law, can be found in die

Federal RegisicrofEriday.July 26,1991 (56FR 144)pages35407-35756. 
Most libraries retain copies o f  die Federal Register. Since this particular 
issue is out o f  prim, specific information and rcgulationson die A D A can 
also be obtained dirccdy from diree different sources in the federal 
government.

For A D A  requirements alTecting Public Services and Public 
Accom m odations contact:

• O ffice on die Americans widi Disabilities Act 
U.S. Deparunent o f  Jusuce
P .O .B ox 66118 
Washington. DC 20035-6118 
(202)514-0301 (V oice)

For A D A  requirements a fleeting em ploym ent contact:
• Equal Employment Opporiunitv Commission 

1801 L Street, N.W .
Washington, DC 20507 
(202) 663-4900 (V oice)

For m ore specific inform ation about requirem ents for  accessible 
design in new construction and alterations contact:

• Architectural and Transportation Barriers 
Compliance Board
1111 18th Street, N.W., Suite 501 
Washington, DC 20036 
800 USA-ABLE (V oice)

JU K E B O X  ISSUE
NLBA members may wish contact widi the following House members 

on dieSubcommittccon Intellectual Properly and Judicial Administration 
to support requests for legislation designed to reduce die fees collected for 
jukebox owners. The NJLBA has contacted Rep. William Hughes (D- 
NJ). the Chairman o f the Subcommittee, and he is considering legislation 
to address the issue. The Members and their aides in charge o f  Subcom­
mittee issues are:

• Rep. W illiam  Hughes (D-NJ), Chairman
House Subcommittee on Intellectual Property and Judicial
Administradon, Room  341 CHOB, Washington, DC 20515
Attn: Subcommittee counsel, Hayden Gregory

• Rep. John Conyers (D -M I)
Room  2426 RI-lOB, Washington. DC 20515, Ann: Ismael Shcrill

• Rep. Hamilton Fish (R -N Y )
Room  207 CHOB, Washington, DC 20515. Atm: Tom  M ooney

• Rep. G eorge Sangmcistcr (D-1L)
Room 1032 LHOB, Washington, DC 20515, Attn: Jose Cerda

• Rep. Charles Sclium cr (D -N  Y)
Room 362 CI IOB, Washington, DC 20515. Attn: Jim Rowe
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T e e n  d r i n k i n g

H e r e ’s  w h a t  w e  c a n  d o
A la sk a  law  bans the sale o f  a lcohol to  m inors , bu t  

anybody  can see the law  isn ’t s topping k id s  from  
drink ing .

La s t  yea r  Anchorage  bars  and l iq u o r  stores t u r n e d . 
m ore  than 500 fake  ID  cards over to  the s ta te  
A lcoh o l ic  Beverage  Con tro l B o a rd ,  and you  can be t  
h u n d r e d s  m o r e  w en t  u n d e t e c t e d .  S o m e t im e s  
te en -ag e r s ,  get c a ug h t  t o o  la te ,  l i k e  th e  d ru n k  
17-year-o ld w ho  drove his c a r  th rough  a red l igh t and  
k i l led  tw o  young  women.

W hat m ore  can be done? Anchorage  R epub lican  
R e p .  D a v e  C h o q u e t t e  h a s  s om e  id e a s  w o r t h  
support ing .

Vendors  need all the he lp  they can get spo tt ing  . 
increasing ly soph is t ica ted  fake  IDs . R ep . C hoque tte  
has in troduced  a b i l l  tha t w ou ld  requ ire  A la sk a  
d r iv e r ’s licenses to have  a ho log raph ic  sym bo l in 
add it ion  to  a pho to . A  com m on  tactic in o th e r  states, 
the h o log ram  shows obv iou s  damage i f  the p la s t ic  
coating on the  license has been .opened to  sw ap  
pic tures o r  m ak e  o the r  changes. • . •

The  b i l l  a lso seeks to deter teens from  even try ing  
to b uy  l iq u o r  b y  m ak ing  them  th ink tw ice  abou t the  
pun ishm en t. W ha t gets a teen -ager ’s a tten tion  fas te r  
than threaten ing to tak e  aw ay  the car keys?  H B  444 
w ou ld  suspend a m in o r ’s license fo r  s ix  m on th s  the  
f irs t  t im e he o r  she is caught try ing to  b u y  l iq u o r  w ith  
a fake  ID . R epeat offenders w ou ld  lose th e ir  licenses 
un til the ir  21st b ir thday .

• T ak ing  aw ay  a d r iv e r ’s license is a g ood  w ay  to  •
. impress on teen-agers the grave consequences o f  
mix ing dr ink ing  w ith  dr iv ing . B u t  w hy  assum e there  
w ill  be a second offense? W hy not suspend the license  
until age 21 the first t im e th e y ’re .caught?  Th is  w ou ld  
underscore the message th a t  a lcoho l doesn ’t a lw ays  
a l low  a second chance.

Just ask  the paren ts o f the ’tw o young  wom en  . 
k i l le d  in the d runk  dr iv ing accident.





House Majority Leader
C o m m it t e e s  

H o u s e  Ju d ic ia r y  

H o u s e  R u les  

H o u s e  St a t e  A ffair s  

S p e c ia l  C o m m it t e e  

M il it a r y  a n d  V et. A ffairs  

L e g is l a t iv e  C o u n c il

S t a t e  o f  A l a s k a

Representative Max F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

P.O. Box V 
J u n eau . A K  w a i l  

(907) 465-3718 

465-4968/4986 

(S essio n)

3111 C  S t r ee t . S u it e  440 

A n c h o r a g e , A K  99503 

(907) 561-7621

M E M O R A N D U M

M a rc h  2 3 , 1992

T O : M em bers o f  t h e  H o u s e  J u d i c i a r y  C o m m itte e

FROM: R e p r e s e n t a t iv e  M a x F . G r u e n b e r g , J r .  / W

R E : HB 4 5 8 , "A n  A c t  r e l a t i n g  t o  t h e  m a t u r i t y  o f  l i e n s  on
r e a l  p r o p e r t y  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

I  w o u ld  v e r y  m uch a p p r e c ia t e  y o u r  s u p p o r t  f o r  HB 4 5 8 .

HB 458 w i l l  h e lp  e n s u r e  t h a t  s e c u r i t y  i n t e r e s t s  i n  r e a l  
p r o p e r t y  r e m a in  e f f e c t i v e  t h r o u g h o u t  t h e  l i f e  o f  a r e a l  
p r o p e r t y  lo a n .

T h e  S t a t u t e  e s t a b l i s h i n g  t h e  m a t u r i t y  o f  r e a l  p r o p e r t y  l i e n s  
h a s  n o t  b e e n  u p d a te d  t o  r e f l e c t  c u r r e n t  m a r k e t  p r a c t i c e s .  HB 
458 in c r e a s e s  t h e  s t a t u t o r y  m a t u r i t y  d a t e ,  fr o m  t e n  t o  t h i r t y  
y e a r s  u n le s s  t h e  in s t r u m e n t  s p e c i f i e s  o t h e r w is e .

R e a l  e s t a t e  lo a n s  now n o r m a l l y  r u n  fr o m  t w e n t y  t o  t h i r t y  
y e a r s ,  r a t h e r  t h a n  b e in g  p a id  o f f  w i t h i n  t e n  y e a r s ,  a s  w as t h e  
p r a c t i c e  i n  t h e  m id  ' 5 0 ' s ,  w hen t h e  p r e s e n t  s t a t u t e  was 
d r a f t e d .  D e ed s o f  t r u s t  s e ld o m  c o n t a in  te r m s  s p e c i f y i n g  t h e  
d a t e  o f  m a t u r a t i o n .  U s u a l l y  t h e  te r m s  o f  p a y m e n t a r e  c o n t a in e d  
i n  t h e  p r o m is s o r y  n o t e .  T h is  i s  a s e p a r a t e  in s t r u m e n t  fr o m  t h e  
d e e d  o f  t r u s t ,  w h ic h  c r e a t e s  t h e  l i e n .

I f  t h e  l i e n  e x p ir e s  b e f o r e  t h e  d e b t  i s  p a i d ,  t h e  c r e d i t o r  
l o s s e s  h i s  o r  h e r  s e c u r i t y  i n t e r e s t  a n d  p r i o r i t y  r i g h t s  i n  t h e  
p r o p e r t y ,  a n d  m ay f i n d  t h a t  t h e  d e b t  i s  u n c o l l e c t i b l e .

I f  a lo a n  i s  p a id  o f f  b e f o r e  t h e  m a t u r i t y  d a t e ,  t h e  d e e d  o f  
t r u s t  i s  t e r m in a t e d  b y  a d e e d  o f  r e c o n v e y a n c e .  T h is  i s  u s u a l l y  
t a k e n  c a r e  o f ,  i n  c o u r s e  o f  s t a n d a r d  p r a c t i c e ,  b y  t h e  e s c ro w  
c o m p an y h o l d i n g  t h e  p r o m is s o r y  n o t e  a n d  t h e  t i t l e  c o m p a n y .



< I f  y o u  h a v e  a n y  q u e s t io n s  o r  c o m m e n ts , p le a s e  c o n t a c t  me, o r
my l e g i s l a t i v e  a s s i s t a n t ,  M a rk  H a n d le y ,  a t  4 6 5 - 4 9 8 6 .

T h a n k  y o u .

H B 4 5 8 . SUP\M TH
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The JUDICIARY Committee considered: 
HOUSE BELL NO. 467 "ECONOMIC BENEFIT" IN SUBSISTENCE ECONOMY

HB 467

"An Act amending the definition of ‘economic benefit’ in relation to a subsistence economy; and providing for 
an effective date."

RECOMMENDATIONS : 
be replaced with_____
[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
£x}"no recommendations
[ ] individual recommendations
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FISCAL NOTE

Revision Date: ____________________
Title: "...the definition of 'economic

STATE OF ALASKA
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Bill Version: HB 467
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CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  No. ______ HB 467

T h i s  bill amends AS 46.03.826(a), r e t r o a c t i v e  t o  M a r c h  
24,1 989, to i n c lude w i t h i n  the m e a n i n g  of " e c o n o m i c  b e n e f i t , "  t h e  
v a l u e  of a s u b s i s t e n c e  e c o n o m y  to t h e  physical, e c o nomic, 
traditional, and c u l tural e x i s t e n c e  of p e r s o n s  p a r t i c i p a t i n g  in t h e  
s ubsistence economy. As it is u s e d  u n d e r  c u r r e n t  law in AS 
46.03.822 - 46.03.828, " e c o n o m i c  benefit'* is d e f i n e d  to m e a n  a 
benefit m e a s u r a b l e  in e c o n o m i c  terns, i n c l u d i n g  b u t  n o t  l i m i t e d  to 
the gathering, catching, o r  k i l l i n g  of food or o t h e r  items u t i l i z e d  
in a s u b s i s t e n c e  e c o nomy and t h e i r  r e p l a c e m e n t  cost.

It is our v i e w  t h a t  t h e  b i l l  c l a r i f i e s  e x i s t i n g  l a w  by 
defining the t e r m  s u b s i s t e n c e  e c o n o m y  as it is u s e d  in the c u r r e n t  
statute. Consequently, t h e  b i l l  s h o u l d  not i m p a c t  t h e  D e p a r t m e n t  
of Law.

c o i copy
p a g e  2 o f  _____ 2



During Session: 
State Capitol 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4859

During Interim: 
P.O. Box 2463 

Valdez, Alaska 99686 
(907) 835-2111

Sponsor: Representative Gene Kubina

Subject: House Bill 467; An Act amending the definition
of 'economic benefit' in relation to a subsistence 
economy; and providing for an effective date."

Date: 26 February 1992

S u b je c t :  c o m p e n s a b i l i t y  o f  N a tive  s u b s is t e n c e  c la im s  w ith in  th e  
c o n t e x t  o f  th e  E x x o n  V a ld e z  c la im s  o f  th e  T r a n s -A la s k a  P ip e lin e  
L iab ility  F u n d .

T h e  A la s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t  o f  1 9 7 2  r e p r e s e n t s  a  
b r o a d  e ffo r t  b y  t h e  A la s k a  L e g is la tu r e  to  r e q u ir e  p o l lu t e r s ,  in c lu d in g  o il 
s p il le r s , to  c o m p e n s a t e  v ic t im s  o f  s p i l l  f o r  th e ir  fu ll  m e a s u r e  o f  
"d a m a g e s ,"  in c lu d in g  a ll d a m a g e s  m e a s u r a b le  in  te r m s  o f  a n  e c o n o m ic  
l o s s .  T h e  te r m  "d a m a g e s "  is  b r o a d ly  d e f in e d  in  A S  4 6 .0 3 .8 2 4 ,  a n d  
r e fe r s  t o  " th e  l o s s  o f  a n  e c o n o m ic  b e n e f i t ."  T h e  t e r m  " e c o n o m ic  
b e n e f it "  is  in  t u r n  d e f in e d  in  A S  4 6 .0 3 .8 2 6 ( 2 )  t o  m e a n  a n y  "b e n e fit  
m e a s u r a b le  in  e c o n o m ic  t e r m s ."  I n c lu d e d  w ith in  t h e  s c o p e  o f  s u c h  
d a m a g e s  a re  d a m a g e s  to  "a  s u b s is t e n c e  e c o n o m y ,"  a n d  th a t  te r m  is  a ls o  
d e f in e d  in  th e  s t a tu te  a t  A S  4 6 .0 3 .8 2 6 .  T h e  L e g is la tu r e ’s  p u r p o s e  in  
e n a c t in g  t h e s e  p r o v is io n s  w a s  to  a s s u r e  th a t  o il  s p il le r s  w o u ld  h a v e  to  
p a y  a ll o f  th e  e c o n o m ic  d a m a g e s  c a u s e d  b y  th e ir  a c t io n s .

In  th e  w a k e  o f  t h e  E x x o n  V a ld e z  O il S p ill  th e  s u b s is t e n c e -d e p e n d e n t  
v il la g e s  o f  P r in c e  W ill ia m  S o u n d  a n d  e ls e w h e r e  h a v e  b e e n  p r e s s in g  
c la im s  u n d e r  th e  A la s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t  a g a in s t  
E x x o n  to  r e c o v e r  th e  fu ll  m e a s u r e  o f  e c o n o m ic  d a m a g e s  b r o u g h t  a b o u t  
a s  a  r e s u lt  o f  th e  im m e d ia te  a n d  c o n t in u in g  s e v e r e  im p a c t  o f  th e  sp ill  
o n  th e ir  s u b s is t e n c e  w a y  o f  life . B e c a u s e  th e  v a lu e  o f  s u b s is t e n c e  
in v o lv e s  c o n s id e r a b ly  m o r e  t h a n  th e  b a r e  d o lla r  v a lu e  o f  a  d u c k  n o t  
ta k e n  o r  a  f is h  n o t  c a u g h t ,  c o m p u t in g  th e  d a m a g e s  r e q u ir e s  e x te n s iv e

-  DISTRICT SIX -
• Chenega Bay • Chitina • Cooper Landing • Cordova • Hope • Moose Pass • Seward • Tatitiek • Valdez • Whittier •

A l a s k a  S t a t e  L e g i s l a t u r e

Chairman 
State Affairs 
Committee

Legislative Council

Transportation
Committee Representative Eugene Kubina

SPONSOR STATEMENT
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DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

March 20, 1992

WALTER J. HICKEL, GOVERNOR

REPLY TO:

11 0 3 1  W 4 T H  A V E N U E . S U I T E  3 0 0  
A N C H O R A G E .  A L A S K A  9 9 5 0 1 - 1 9 9 4  

P H O N E :  ( 9 0 7 )  2 6 9 - 5 1 0 0  
F A X :  ( 9 0 7 )  2 7 6 - 3 6 9 7

□  K E Y  B A N K  B U I L D I N G
1 0 0  C U S H M A N  S T . ,  S U I T E  4 0 0  
F A I R B A N K S . A L A S K A  9 9 7 0 1 - 4 6 7 9  

P H O N E :  ( 9 0 7 )  4 5 2 - 1 5 6 8  
F A X :  ( 9 0 7 )  4 5 6 - 1 3 1 7

□  P . O .  B O X  K  ■ S T A T E  C A P I T O L  
J U N E A U . A L A S K A  9 9 8 1 1 - 0 3 0 0  
P H O N E :  ( 9 0 7 )  4 6 5 - 3 6 0 0  
F A X :  ( 9 0 7 )  4 6 3 - 5 2 9 5

The Honorable Gene Kubina 
Alaska House of Representatives 
Room 102, Capitol 
P.O. Box V
Juneau, Alaska 99811

Re: HB 467
MAR 2 c 1992

Dear Representative Kubina:

You have requested the Department of Law's views on HB 
4 67. In particular I understand that you are concerned as to 
whether the proposed legislation merely clarifies existing law or 
whether it would operate to expand that law. In short, it is the 
Department's position that the proposed amendment does not expand 
existing law. I would note that there has been no legal 
interpretation of existing law and the legislative history for that 
law is virtually nonexistent. For that reason I will briefly 
explain our views as to the operation of existing law and, hence 
the operation of the proposed amendment.

AS 46.03.822(a) provides in relevant part that:

the following persons are strictly 
liable, jointly and severally, for 
damages to persons and property 
resulting from an unpermitted release of 
a hazardous substance:

... (2) the owner and the operator of a 
vessel or facility, from which there is a 
release ....

The term "damages" is defined in both AS 46. 03.822 (k) and 
AS 46.03.824. In section .824, the term is defined as follows:

Damages include but are not limited to 
injury to or loss of persons or property, 
real or personal, loss of income, loss of

0 3 . C 5 L H •• . .. fed! : C 0



T H I S  D O C U M E N T  
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During Session: 
State Capitol 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4859

During Interim: 
P.O. Box 2463 

Valdez, Alaska 99686 
(907) 835-2111

Sponsor: Representative Gene Kubina

Subject: House Bill 467; An Act amending the definition
of 'economic benefit' in relation to a subsistence 
economy; and providing for an effective date."

Date: 26 February 1992

S u b je c t :  c o m p e n s a b i l i t y  o f  N a tive  s u b s is t e n c e  c la im s  w ith in  th e  
c o n t e x t  o f  th e  E x x o n  V a ld e z  c la im s  o f  th e  T r a n s -A la s k a  P ip e lin e  
L iab ility  F u n d .

T h e  A la s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t  o f  1 9 7 2  r e p r e s e n t s  a  
b r o a d  e f fo r t  b y  th e  A a s k a  L e g is la tu r e  to  r e q u ir e  p o l lu te r s ,  in c lu d in g  o il 
s p il le r s , t o  c o m p e n s a t e  v ic t im s  o f  s p i l l  fo r  th e ir  fu ll  m e a s u r e  o f  
"d a m a g e s ,"  in c lu d in g  a ll d a m a g e s  m e a s u r a b le  in  t e r m s  o f  a n  e c o n o m ic  
lo s s .  T h e  t e r m  "d a m a g e s "  is  b r o a d ly  d e fin e d  in  A S  4 6 .0 3 .8 2 4 ,  a n d  
r e fe r s  t o  " th e  l o s s  o f  a n  e c o n o m ic  b e n e f it ."  T h e  te r m  " e c o n o m ic  
b e n e fit "  is  in  t u r n  d e f in e d  in  A S  4 6 .0 3 .8 2 6 ( 2 )  t o  m e a n  a n y  "b e n e fit  
m e a s u r a b le  in  e c o n o m ic  t e r m s ."  In c lu d e d  w ith in  th e  s c o p e  o f  s u c h  
d a m a g e s  a re  d a m a g e s  to  "a  s u b s is t e n c e  e c o n o m y ,"  a n d  th a t  te rm  is  a ls o  
d e f in e d  in  th e  s t a tu te  a t  A S  4 6 .0 3 .8 2 6 .  T h e  L e g is la tu r e 's  p u r p o s e  in  
e n a c t in g  t h e s e  p r o v is io n s  w a s  to  a s s u r e  th a t  o il  s p il le r s  w o u ld  h a v e  to  
p a y  a ll o f  t h e  e c o n o m ic  d a m a g e s  c a u s e d  b y  th e ir  a c t io n s .

In th e  w a k e  o f  th e  E x x o n  V a ld e z  O il S p ill th e  s u b s is t e n c e -d e p e n d e n t  
v il la g e s  o f  P r in c e  W illia m  S o u n d  a n d  e ls e w h e r e  h a v e  b e e n  p r e s s in g  
c la im s  u n d e r  th e  A a s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t  a g a in s t  
E x x o n  to  r e c o v e r  th e  fu ll  m e a s u r e  o f  e c o n o m ic  d a m a g e s  b r o u g h t  a b o u t  
a s  a  r e s u lt  o f  t h e  im m e d ia te  a n d  c o n t in u in g  s e v e re  im p a c t  o f  th e  s p il l  
o n  th e ir  s u b s is t e n c e  w a y  o f  life . B e c a u s e  th e  v a lu e  o f  s u b s is t e n c e  
in v o lv e s  c o n s id e r a b ly  m o r e  th a n  th e  b a re  d o lla r  v a lu e  o f  a  d u c k  n o t  
ta k e n  o r  a  f is h  n o t  c a u g h t ,  c o m p u t in g  th e  d a m a g e s  r e q u ir e s  e x te n s iv e

-  DISTRICT SIX -
• Chenega Bay • Chitina • Cooper Landing • Cordova • Hope • Moose Pass • Seward • Tatitlek • Valdez • Whittier •

A l a s k a  S t a t e  L e g i s l a t u r e

Chairman 
State Affairs 
Committee

Legislative Council

Transportation
Committee Representative Eugene Kubina
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a n d  s o p h is t i c a t e d  e c o n o m ic  a n a ly s e s  w h ic h  in  m a n y  w a y s  a re  s im ila r  
t o  th e  a n a ly s e s  a p p lie d  in  d e te r m in in g  th e  d o l la r  v a lu e  o f  n a t u r a l  
r e s o u r c e  d a m a g e s .

W h ile  th e  v il la g e s  h a v e  b e e n  p u r s u in g  th e ir  c la im s  u n d e r  t h e  A la s k a  
E n v ir o n m e n ta l  C o n s e r v a t io n  A c t  in  s ta te  c o u r t ,  t h e y  h a v e  
s im u lt a n e o u s ly  b e e n  r e q u ir e d  u n d e r  a  F e d e r a l  c o u r t  o r d e r  to  p r e s e n t  
th e ir  c la im s  to  a  fe d e r a lly  c r e a te d  b o d y  k n o w n  a s  th e  T r a n s -A la s k a  
P ip e lin e  L ia b ility  F u n d . T h e  F u n d  is  a  m o r e  l im ite d  a v e n u e  o f  r e l ie f  fo r  
o il  s p i l l  v ic t im s  t h a n  th e  A la s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t ,  
b e c a u s e  it  o n ly  c o n t a in s  $ 8 6  m ill io n  fo r  a ll o f  t h e  v ic t im s  o f  a n y  o n e  
s p ill ,  w h ile  th e  A la s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t  c a r r ie s  n o  
d o l la r  lim it . R e c e n t ly , th e  F u n d  r e je c te d  th e  b u l k  o f  th e  s u b s is t e n c e  
c la im s  o n  th e  g r o u n d  th a t  g o v e r n in g  fe d e r a l  la w  d id  n o t  a u t h o r iz e  th e  
F u n d  to  p a y  a n y  e c o n o m ic  d a m a g e s  s u ffe r e d  b y  s u b s is t e n c e - d e p e n d e n t  
p e o p le  o t h e r  t h a n  th e  b a r e  d o lla r  v a lu e  o f  s u b s is t e n c e  f o o d s  n o t  
c o n s u m e d .  T h e  d e c is io n  w a s  m a d e  b y  re t ire d  F e d e r a l  J u d g e  J o h n  
G ib b o n s ,  w h o  w a s  h ir e d  b y  th e  F u n d  to  d is p o s e  o f  a ll c la im s .

T h e  d e c is io n s  b y  J u d g e  G ib b o n s ,  w h ile  u n fo r t u n a t e ,  w o u ld  b e  o f  litt le  
c o n s e q u e n c e  to  th e  A la s k a  L e g is la tu re  w e r e  it  n o t  fo r  th e  f a c t  th a t , in  
th e  c o u r s e  o f  a  le n g t h y  N o v e m b e r  1 2 , 1 9 9 2  m e m o r a n d u m , J u d g e  
G ib b o n s  e x p r e s s e s  h is  v ie w  th a t  th e  s u b s is t e n c e  d a m a g e  c la im s  
p r e s e n t e d  t o  a n d  r e je c te d  b y  th e  F u n d  w o u ld  s im ila r ly  n o t  b e  
c o m p e n s a b le  u n d e r  th e  A la s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t .

R e t ir e d  F e d e r a l  J u d g e  G ib b o n s  is  s im p ly  w r o n g  in  h is  a s s e s s m e n t  o f  
o u r  S ta te 's  la w s  a n d  o f  th e  L e g is la tu r e 's  b r o a d  in te n t  in  m a k in g  s p e c ia l  
p r o v is io n  t o  a s s u r e  th a t  p o l lu t e r s  w ill p a y  th e  fu ll  m e a s u r e  o f  d a m a g e  
to  o u r  s u b s is t e n c e -d e p e n d e n t  p e o p le .  M y  v ie w  o f  th e  s c o p e  o f  th e  
c u r r e n t  la w  is  s h a r e d  b y  t h e  A t to r n e y  G e n e r a l 's  o f f ic e ,  w h ic h ,  I a m  
in fo r m e d , a g r e e s  th a t  th e  A la s k a  E n v ir o n m e n ta l  C o n s e r v a t io n  A c t  
a u th o r iz e s  th e  a p p l ic a t io n  o f  c o n t in g e n t  v a lu a t io n  m e t h o d o lo g ie s  a n d  
o t h e r  e c o n o m ic  d a m a g e  a s s e s s m e n t  m o d e ls  to  c o m p u t e  t h e  h i l l  
m e a s u r e  o f  d a m a g e s  r e q u ir e d  to  b e  p a id  u n d e r  t h e  A c t .  N o n e t h e le s s .  
J u d g e  G ib b o n s ' r e m a r k s  a r e  d is tu r b in g , a n d  i f  t h e y  a r e  a c c e p t e d  b y  th e  
c o u r t s ,  w o u ld  r e p r e s e n t  a  s e v e r e  u n d e r m in in g  o f  th e  L e g is la t u r e 's  
in te n t .

F o r  th is  r e a s o n ,  I h a v e  in t r o d u c e d  H o u s e  B ill 4 6 7  to  r e m o v e  a n y  
p o s s ib le  d o u b t  r e g a r d in g  th e  L e g is la tu r e 's  in t e n t  in  1 9 7 2 ,  a n d  a s  
r e in fo r c e d  b } '  m o r e  r e c e n t  a m e n d m e n t s  in  1 9 8 6  a n d  1 9 9 1 .  I f  t h e  o il  
c o m p a n ie s  c a n  h o ld  th e ir  l ia b il ity  fo r  th e  d e v a s ta t io n  c a u s e d  t o  t h e  
v il la g e  c it iz e n s  o f  th is  S ta te  d o w n  to  th e  m e r e  f o o d  d o l la r  v a lu e  o f  th e ir  
s u b s is t e n c e  c a t c h e s ,  a  g ra v e  in ju s t ic e  w ill h a v e  b e e n  d o n e  t o  o u r  
c it iz e n s . I b e lie v e  th e  L e g is la tu re  h a s  a  d u t y  to  a s s u r e  t h a t  th is  d o e s  
n o t  o c c u r ,  a n d  to  r e m o v e  e v e n  th e  m o s t  r e m o te  d o u b t s  t h a t  m a y  h a v e  
b e e n  r a is e d  a s  a  r e s u lt  o f  th e  u n fo r tu n a te  r u l in g s  b y  th e  T r a n s -A la s k a  
P ip e lin e  L ia b ility  F u n d .



VIA FACSIMILE

DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

March 20, 1992

WALTER J. HICKEL, GOVERNOR
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F A X :  ( 9 0 7 )  4 5 6 - 1 3 1 7
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J U N E A U , A L A S K A  9 9 8 1 1 - 0 3 0 0  
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F A X :  ( 9 0 7 )  4 6 3 - 5 2 9 5

The Honorable Gene Kubina 
Alaska House of Representatives 
Room 102, Capitol 
P.O. Box V
Juneau, Alaska 99811

Re: HB 467
MAR 2 2 1992

Dear Representative Kubina:

You have requested the Department of L a w 1s views on HB 
467. In particular I understand that you are concerned as to 
whether the proposed legislation merely clarifies existing law or 
whether it would operate to expand that law. In short, it is the 
Department's position that the proposed amendment does not expand 
existing law. I would note that there has been no legal 
interpretation of existing law and the legislative history for that 
law is virtually nonexistent. For that reason I will briefly 
explain our views as to the operation of existing law and, hence 
the operation of the proposed amendment.

AS 46.03.822(a) provides in relevant part that:

the following persons are strictly 
liable, jointly and severally, for 
damages to persons and property 
resulting from an unpermitted release of 
a hazardous substance:

... (2) the owner and the operator of a
vessel or facility, from which there is a 
release ....

The term "damages" is defined in both AS 4 6 . 0 3 . 8 2 2 (k) and 
AS 46.03.824. In section .824, the term is defined as follows:

Damages include but are not limited to 
injury to or loss of persons or property, 
real or personal, loss of income, loss of
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the means of producing income, or the 
loss of an economic benefit.

"Economic benefit" is defined in AS 46.03.826(2):

"[E]conomic benefit" means a benefit 
measurable in economic terms, including 
but not limited to the gathering, 
catching, or killing of food or other 
items utilized in a subsistence economy 
and their replacement cost.

"Subsistence economy" is defined in AS 46.03.826(12):

" [ S u b s i s t e n c e  economy" means an economy 
which utilizes on a regular basis an item 
which is owned in common by the people of 
the state, or the United States, 
including but not limited to fish, game, 
fur bearing animals, birds, timber or any 
part of the natural habitat for
noncommercial purposes.

The proposed legislation would modify the definition of 
"economic benefit" to provide a second example of the type of 
economic benefit that is included under the statute. In his 
testimony before the House Resources Committee, Lloyd Miller stated 
that the legislation is necessary because of a footnote in a
November 11, 1991, memorandum by Trans-Alaska Pipeline Liability 
Fund Administrator John Gibbons. In that footnote, Administrator 
Gibbons stated that AS 46.03.822-.826 had "no room in [its
definition of damages] for cultural, psychic or emotional distress
claims of the Villages." Memorandum at 12-13 n. 23. In the text 
for that footnote, Gibbons essentially limited subsistence claims 
to the value of subsistence foods not consumed as a result of the 
spill, minus offsetting food supplied by the defendants. In fact 
the state statute was irrelevant to Gibbons' ruling, which relied 
on the definition of damages in the Fund regulations, 43 C.F.R. § 
29.1(e), which is worded differently from state statutes and may 
be more limited than the existing state statute.

The definition of "economic benefit" dates from 1972. 
Virtually no usable legislative history exists for it. Nor does 
any prior judicial construction of the statute exist. General 
rules of statutory construction would then apply. Such an analysis 
should lead to a broad reading of the original statute, in order to 
effectuate the statute's general purpose of protecting the economic 
and social well-being of its natural resource users. The common
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meaning of the terms used in the statute should apply, unless they 
are technical words that have acquired a peculiar meaning.

The definition of "economic benefit" is couched in 
"including but not limited to" terms. The proposed new language, 
subsection (B) , arguably merely restates the first part of the 
prior subsection. The value ("economic benefit") of "the 
gathering, catching, or killing of food or other items utilized in 
a subsistence economy" (existing AS 46.03.826(2)) should be 
synonymous with "the value of a subsistence economy to the 
physical, economic, traditional, and cultural existence of persons 
participating in the subsistence economy" (proposed new AS 
46.03.826(2)(B)). An interpretation of the existing statute, such 
as that proposed by the TAPL Fund, that values subsistence 
resources only at replacement cost ignores the "and" immediately 
before "their replacement cost." Such a reading is plainly at odds 
with the existing structure of the statute.

In our view the existing statute provides for the 
recovery of "use values" for participants in a subsistence economy. 
Those use values include not merely the replacement cost of the 
subsistence catch, but also may include a "premium" based on the 
value of the subsistence activity to the user. In other words, the 
law recognizes that participation in a subsistence economy has 
value to the user that may go beyond the nominal value of the 
catch. That value may be reflective of the physical, economic, 
traditional and cultural background and values of the individual. 
I would emphasize that in most cases, such use values will not be 
easy for the user to prove. As specifically required by the 
statute, the value must be susceptible to being measured in 
economic terms. Thus it must be proven with reference to generally 
accepted scientific methods. While w h a t  is acceptable will 
necessarily differ with each situation, the types of analysis that 
claimants may attempt to utilize include travel cost, contingent 
valuation and the hedonic wage approach. Whether these or other 
types of analysis will be acceptable will be an issue that will be 
determined by the court hearing the particular case.

In order to provide you with a complete understanding of 
the damages for loss of economic benefit that, in our view, are 
recoverable under AS 46.03.826(2), it is useful to briefly discuss 
those damages that are not permitted by the existing statute, and 
thus would not be permitted under the amended version. 
Specifically, the definition of economic benefit does not allow for 
damages for emotional distress, pain and suffering and other types 
of damages that are not susceptible to measurement in economic 
t e r m s .
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Finally, even though a particular item of damage may be 
recoverable as a loss of an economic benefit by someone or some 
entity, that damage may not be recoverable by all persons or 
entities. For example, individuals cannot recover for existence 
values for injuries to the resource itself. Existence values for 
injured resources, which may be very great for certain resources, 
may only be recovered by the government acting as trustee for those 
resources.

CHARLES E. COLE 
ATTORNEY GENERAL

By: L U ^
Craig J. Tillery 
Assistant Attorney General

C J T :bkn
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240 M an Street, Suite 500 
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M E M O R A N D U M March 25, 1 9 9 2

SUBJECT: Subsistence (SB 398)
TO: Senator Curt Menard
FROM: Terri Lauterbach 

Legislative Counsel

You have asked whether the amendment made to "economic benefit" in SB 398 
would have any effect on the state’s efforts to establish a system fo r the regulation 
and management of subsistence and subsistence uses, particularly the Governor’s 
proposed system under SB 443.
The answer to your question is no. SB 398 will not affect SB 443. The changes 
made in SB 398 neither expand nor contract, nor even describe, who is a subsistence 
user or what a subsistence use is. SB 398 only refers to the "value” o f whatever a 
subsistence economy is as being a value that will have to be recognized when 
determining damages from a release o f a hazardous substance. Subsistence laws will 
determine what that economy is and who is in it, not S3 398.
The relationship between SB 398 and the Governor’s subsistence bill runs the 
direction opposite to that implied in your question. That is, SB 443 (o r whatever 
subsistence scheme is worked out) will have a great effect on what a "subsistence 
economy* is (and who participates in it) fo r purposes o f oil spin damages, but not 
vice versa. Changes made by SB 398 in the definition o f "economic benefit" for 
p ilo se s  o f oil sptH damages will have no effect on the subsistence system proposed 
t  3  443 or any other subsistence proposals.
Please let me know if you have further questions about this matter.
TML:p! ,
92-206.pIm
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Position P ap er - HB 4 6 7 /S B 3 9 8
M arch 10, 1992  I

HB 4 6 7 /S B  398  w ould create  specia l recov ery  rights u n der A laska law 
for "cultural" d a m a g e s  in the volatile area  o f su b s is te n ce . T h e  d a m a g e s  
the bill w ould re cog n ize  are not for  tangible lo s s e s , b u  
cultural p sy ch o log ica l or em otional d a m a g e  to the N a t ' 
w ay o f life.

for  a lleg ed  
v e  su b s is te n ce

RD C recog n izes  the im portance o f  preserving the cultural heritage of 
Alaskan N atives and their su b sisten ce  lifestyle. S u b s is te n ce  rem ains an 
absolu te  n ecessity  for m any rural A laskan residents. H ow ever, R D C  
cannot ignore the potential ram ifications o f this bill: |

• A s currently written, the bill crea tes  a risk o f new  "cifi 
lawsuits over im pacts of b u sin ess  activity in A laska tfi 
the re lea se  of h azardou s su b sta n ces . If an oil spill ch  
cultural a sp e cts  o f su b sisten ce , s o  can  activities or a c  
logging, mining, construction  and com m ercia l fishing

tural d a m a g e" 
it a lleged ly  result in 
n a lleged ly  d a m a g e  
jidents within the 
industries.

cultural d a m a g e s ,• S in ce  the bill se ts  no standard for m easu rem en t o l 
there is a  risk o f runaway jury aw ards for unsubstantiated cla im s, 
undermining tort reform principles. T h ere  are no esta b lish ed  legal
standards to determ ine th ese  d a m a g e s . The bill will i 
ap p ea l in awarding d a m a g es .

iv ite an em otional

• HB 4 6 7 /S B 3 9 8  cou ld  potentially op en  the d o o r  to h^w cla im s by non- 
d eve lop m en t g rou p s  for d a m a g e s  b ey on d  any physica l injury, property 
d a m a g e  or e c o n o m ic  loss.

• A s currently drafted, this bill represen ts an attempt tc a vo id  burden o f 
p roof o f docu m en tin g  actual individual d a m a g e s  by  ch a n g in g  the nature 
o f the su b sisten ce  cla im s from actual individual lo s s p s  to  a  vagu ely  
d efin ed  and gen era l "cultural" loss .

• R ecov ery  for em otional d istress type d a m a g e s  is carefu lly  limited in the 
law and is usually available only in c a s e s  of p erson a l injury or  intentional 
acts. This bill, h ow ever, cou ld  vastly exp an d  em otio  lal d istress  d a m a g e s  
from  individual cla im s to perhaps co llective  cla im s ter a lleg ed  d a m a g e  to 
culture.

RD C has no c h o ic e  but to o p p o s e  this bill in its currpnt form . It o p e n s  
P an d ora 's  B ox to  alm ost any co n ce iv a b le  claim  fo r1 d a m a g e s . S p ec ific  
lan gu age  and m odifications are n e e d e d  to defin e  its. application  and  
rem ove  potential ram ifications.
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M a r c h  13, 1992

The H o n o r a b l e  D a v e  D o n l ey ,  C h ai r  

H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

Juneau, A K  99811

D e a r  R e p r e s e n t a t i v e  Donley:

I a m  w r i t i n g  to e x p r e s s  the o p p o s i t i o n  of the A l a s k a  O u t d o o r  C o u n c i l  

to HB467, w h i c h  a m e n d s  the d e f i n i t i o n  of e c o n o m i c  b e n e f i t  in r e l a t i o n  

to a s u b s i s t e n c e  economy.

C o n t r a r y  to c o m m e n t s  m a d e  o n  p u b l i c  radio, this b i l l  does n o t  c l a r i f y  

the l a w  r e g a r d i n g  the m e a n i n g  of e c o n o m i c  b e n e f i t .  Rather, it 

i n t r o d u c e s  a w h o l e  h o s t  of i n t a n g i b l e s  and u n k n o w n s  an d  i n v i t e s  c re ative, 

s w e e p i n g  cl a i m s  of e c o n o m i c  b e n e f i t s  a n d  d a m a g e s  that are n o t  s u s c e p t i b l e  

to o b j e c t i v e  eva l u a t i o n .

W e  do not q u e s t i o n  the i m p o r t a n c e  of c u l t u r a l  a n d  t r a d i t i o n a l  v a l u e s  

i n c l u d i n g  those r e l a t e d  to s u b s i s t e n c e  uses. A s  the A l a s k a  O u t d o o r  

C o u n c i l ' s  r e p r e s e n t a t i v e  o n  the G o v e r n o r ' s  S u b s i s t e n c e  A d v i s o r y  Council,

I a d v o c a t e d  r e c o g n i t i o n  a n d  e n u n c i a t i o n  of those values. H o w e v e r ,  as 

a g r o u p  the G o v e r n o r ' s  C o u n c i l  found that s u c h  v a l u e s  w e r e  n o t  a m e n a b l e  

to u s e  as c r i t e r i a  b y  m e e t i n g  w h i c h  p e o p l e  m i g h t  q u a l i f y  for a 

s u b s i s t e n c e  p r i o r i t y .  U n m e a s u r a b l e  v a l u e s  do n o t  m a k e  good or a c c e p t­

able stand ar d s .  So w e  r e c o g n i z e d  the i n t a n g i b l e  v a l u e s  in our  p r o­

po s e d  findings, b ut  u s e d  o b j e c t i v e  s t a n d a r d s  as q u a l i f y i n g  criteria.

W e  ar e  c o n c e r n e d  that d e f i n i n g  " e c o n o m i c  b e n e f i t "  to i n c l u d e  " t r a d i t i o n a l "  

and " c u l t u r a l "  sets a d a n g e r o u s,  o p e n - e n d e d  p r e c e d e n t  that m a y  be 

s p u r i o u s l y  a p p l i e d  n o t  o n l y  to d a m a g e  c l a i m s  r e l a t e d  to o i l  spills. It 

w o u l d  s u g g e s t c l a i m s  b a s e d  o n  " c u l t u r e "  or " t r a d i t i o n "  in r e l a t i o n  to 

any o t h e r  p e r c e i v e d  c o n f l i c t  b e t w e e n  s u b s i s t e n c e  and o t h e r uses. The » 

p o t e n t i a l  for c o n f l i c t s  b e t w e e n  r e s o u r c e  u s e r s  is st a g g ering.

T his b i l l  w o u l d  e s s e n t i a l l y  c r e a t e  a s p e c i a l  c l a s s  of p e o p l e  w i t h  ri g h t s  

a r b i t r a r i l y  d e n i e d  to others. Tha t  is the sort of d i s c r i m i n a t o r y  

t r e a t m e n t  that w e  w o r k e d  v e r y  h a r d  to e l i m i n a t e  f r o m  the G o v e r n o r ' s  

p r o p o s e d  s u b s i s t e n c e  bill. It w o u l d  b e  u n f o r t u n a t e  to h ave it s u r f a c e  

e l s e w h e r e  in law.

P l e a s e  do n o t  p a s s  HB467.

Sincerely,

R i c h a r d  H. B i s h o p  

L e g i s l a t i v e  A f f a i r s

A f f i l i a t e d  w i t h  N a t i o n a l  R i f l e  A s s o c i a t i o n



N a t i v e  V i l l a g e  o f  P o r t  G r a h a m

PORT GRAHAM VILLAGE COUNCIL
P.O. BOX PGM • PORT GRAHAM • ALASKA 99603  
907 -284 -2227  FAX 907-284-2222

April 7, 1992

Representative Gene Kubina 
Alaska State Legislature 
P.U. Box V <MS31W<4)
Juneau, Alaska 99811

Dear Represent atlve Kubina:

I write to express my strong support for House Bill 467 and Senate 
Bill 398, amending the oil spill laws to explain more fully that all 
subsistence damages must be paid in tragedies like the Exxon Valdez 

Oil Spi11.

Please do everytring in your pr< t' it this bill to the Governor.

Sincerely,

Elenore McMullen, First Chief



R e p r e s e n t a t i v e  K u b i n a  
A l a s k a  S t a t e  L e g i s l a t u r e  
B o x  V ( M S  3 1 0 0 )
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e :

I  a m  w r i t i n g  i n  r e g a r d s  o f  t h e  r e c e n t  H o u s e  B i l l  4 6 7 ;  w h i c h  w i l l  
m a k e  i t  c l e a r e r  t h a t  t h e  i m p a c t  o n  s u b s i s t e n c e  c a n n o t  b e  m e a s u r e d  b y  
p u t t i n g  a  d o l l a r  v a l u e  o n  o u r  s u b s i s t e n c e  f o o d s .

T h e  M t .  M a r a t h o n  N a t i v e  A s s o c i a t i o n  r e p r e s e n t s  5 0 0  N a t i v e  m e m b e r s  
p f  t h e  c o m m u n i t y  o f  S e w a r d .  We  w o u l d  l i k e  t o  e x p r e s s  o u r  s u p p o r t  o f  
t h i s  b i l l  a s  w e l l  a s  b e s t  w i s h e s  o n  t h e  o u t c o m e .

S i n c e r e l y ,

■ ^ fu d y  S e t t e r s ,
A d m i n i s t r a t i v e  O f f i c e r
M t .  M a r a t h o n  N a t i v e  A s s o c i a t i o n

c c :  L l o y d  M i l l e r  o f  S o n o n s k y ,
C h a m b e r s ,  S a c h s e ,  M i l l e r  a n d  M u n s o n

b o x SEWARD , ALASKA 99664



K o d i a k

A r e a

N a t i v e

A s s o c i a t i o n

402 Center Avenue
Kodiak, Alaska 99615 
Phone (907) 486-5725

March 24, 1992

Representative Gene Kubina 
Alaska State Legislature 
PO Box V (MS 3100)
Juneau AK 99811

Dear Representative Kubina

The Kodiak Area Native Association (KANA) is in strong support of 
House Bill 467 and Senate Bill 398, amending the oil spill laws 
to explain more fully that all subsistence damages must be paid 
in tragedies like the Exxon Valdez oil spill.

Please do everything in your power to get this bill to the 
Governor.

Serving the communities of: Akhiok • Karluk • Kodiak • Larsen Bay • Old Harbor • Ouzinkie • Port Lions

Sincerely

KODIAK AREA NATIVE ASSOCIATION 
KELLY SIMEONOFF, JR., PRESIDENT

KS: kc
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Honorable Gone Kubina 
House of Representatives 
State of Alaska 
Room 102, Capitol 
P.O. Box V 
Juneau, AK 99811

Re: House BUI 467  (Our File Nc.
1904.24(d)(60))

Dear Representative Kubina:
Thank you for sending me a copy of the Koniag letter expressing opposition to H3. 

467. It is unfortunate, but surprising, that Koniag his chosen to take a position radically 
different from the Kodiak villages themselves, as well as from all the other affected villages.

Koniag has a different perspective on a number of matters. Of all the village and 
regional corporations whose lands were substantially oSed as a consequence of the Exxon 
Valdez oil spUl disaster, Koniag is the onfy corporation which never filed suit against any of 
the responsible parties, never filed a claim against the Trans-Alaska Pipeline liability Fund, 
and has shown no interest in recovering compensation as a result of the impact of the spill on 
Koniag lands. Interestingly, the Koniag Board Chairman was hired by Exxon immediately 
after the spUl to represent Exxon's interests in dealing with all the affected villages, and to my 
knowledge she continues to work for Exxon to this day.

Turning to the letter (copy enclosed), the Koniag objection has no basis in fact.
Koniag states that the legislation Troports [sic] to create a special class of citizens 

with special rights to damages totally unrelated to economic damages." This is precisely what
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the legislation does not do. Rather, the legislation explains that subsistence dependent people 
have the same right to recover economic damages as do other people. The legislation thus 
assures that subsistence users are treated the same as others, rather than being disadvantaged.

Koniag next suggests that "the bill is lawyer generated and driven in -order to help 
them and others profit unjustly." This is absurd. As you know, not one penny in 
compensation has ever been paid to the villagers in connection with the impact of the oil spUl 
on their subsistence way of life. While it may be fine for Koniag to choose not to seek 
compensation for the ofi spill damage cause to its lands and other Interests, Koniag has no 
business suggesting to the people of Prince 'William Sound, Lower Kenai and Kodiak that 
they, too, should never be compensated for their losses. As you know, lawyer bashing, 
although popular, is usually a sign that the author has no sound argument.

Next Koniag argues tint somehow the bill will eventually be extended to "mining, 
logging, railroad and road building, port and airport construction and so on." This statement 
makes no sense. House Bill 467 is narrowly focused on the Alaska Environmental 
Conservation Act, and nothing else. This objection is but an exercise in obfuscation.

Finally, Koniag claims that the bill "would dear the way to almost any conceivable 
dajm for damage with no clear standard of measurement" Again, this is simply not the case. 
As with all other damages which may be daimed under the AECA, subsistence damages must 
be "measurable in economic terms". AS 46.03,826(2). Whether the issue is the spill's effect 
on subsistence users, the price of fish sold by commercial fishermen, or other matters, sound 
economic analysis must support each claim. If such support is lacking, the subsistence 
damage claim will be thrown out by the courts.

We are saddened that Koniag has seen fit to give voice to these objections. As noted 
earlier, however, given Koniag's past behavior in connection with the oil spill we are not 
surprised. That Koniag should seek to deny village people their foil right to recover 
compensation for the severe impact of the oil spill on their way of life is, however, not 
merely ironic; it is unconsdonable.

Thank you again for the opportunity to respond to the comments from Koniag. By 
copy of this letter I am sharing these thoughts with the other co-sponsors of this important 
legislation.



Honorable Gene Kubina 
April 8,1992 
Page 3

Sincerely,
SONOSKY, CHAMBERS, SACHSE,

By: Lloyd Benton MillerEnclosure
LBM/lf
ca. (with enclosure)

Honorable Eileen Panigeo MacLean (Room 507, Capitol) 
Honorable Georgianna Iincoln (Room 112, Capitol) 
Honorable Ben Grusscndorf (Room 208, Capitol) 
Honorable Jerry MacMe (Room 110, Capitol)
Honorable Ivan Ivan (Room 405, Capitol)

ttzl91guJltn
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November 12, 1991

MEMORANDUM OF L A W  OF 
T H E  ADMINISTRATOR —  EXXON VALDEZ CLAIMS 

OF T H E  TRANS-ALASKA PIPELINE LIABILITY F U N D  
R E G A R D I N G  THE COMPENSABILITY OF NATIVE SUBS I S T E N C E  CL&XKS.

INTRODUCTION

B e f o r e  t h e  Fund are claims b y  A l a s k a  N a t i v e s  and t h e  

Villages in w h i c h  t h e y  live ["Native Claimants"] s e e king 

compensation for damages to the native subsistence w a y  of life 

clai-: ad to h a v e  b e e n  caused b y  the oil spill of the SXX2H 

V a l d e z B r o adly  read, these Claimants seek damages both for 

tangible economic loss —  such as diminished food h a r v e s t s  and

i' Specifically, the Fund received a sub m i s s i o n  from
"Elenore McMullen, Frank Carlson, and t h e  N a t i v e  V i l l a g e  of 
Larsen Bay on beha l f  of themselves, on beh a l f  of t h e  1 , 8 9 5 ^Alaska 
Natives who -have filed claims against the Trans A l a s k a  Pipeline 
L i a bility F u n d  . . . and all members of the Alaska Native Class 
who h a v e  not filed claims against the Fund." Sub m i s s i o n  to the 
Trans Alaska P i p e l i n e  Liability Fund by the A l a s k a  Natives Class 
Member Claimants 1 (Aug. 23, 1S91) [hereinafter "Claimants* 
Submission"]. In addition to Larsen Bay, the Submission also 
contains information about the effects of t h e  spill on Tatitlek, 
Chenega Bay, E n g l i s h  Bay, the Native V i l l a g e  of P o r t  Graham, and 
the Villages of K o d i a k  Island. It is not clear f r o m  the 
Claimants* Sub m i s s i o n  whether these other N a t i v e  Villages, each 
of wh i c h  has submitted its own claim against the F u n d  and is 
represented b y  the same counsel, join in this submission. 
Nevertheless, the claims at issue appear largely to be common to 
all of the N a t i v e  Villages represented by counsel m a k i n g  this 
 *  ’_____ * *  , J 1 ̂  ^  Vo-m orAndurn.

Sonosky Chwnbers ® 002/00
I
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(5) Loss of use of natural resources? or

(6) Lose of profits or impairment of earning c a p acity 
due to injury or destruction of real or personal 
property or natural r e s o u r c e s , including loss of 
subsistence, hunting, fishing, and gathering 
opportunities

On their face the regulations define damages to include only 

"economic loss."

Nevertheless, the Native claimants m a k e  two broad 

arguments. First, they argue that the Department's d e f inition of 

'■economic l o s s” is not a limitation on r e c o v e r a b l e  damages but is 

only illustrative of the mean i n g  Congress intended w h e n  it u s e d  

the term "damages.Ha/ 3 y  defining damages as "economic", t h e y

W 43 C.F.R. S 29.1(e) (1989).

TX Claimants do n o t  argue t h a t  the damages t h e y  seek to
recover are in fact for "economic" loss. A n y  such argument w o u l d  
run contrary to conventional understanding of the term. For 
example, one leading dictionary defines "economic" as m e a n i n g  
"of, r e l ating to, o r  c o n cerned with the production, distribution, 
and c o n s u m p t i o n  of commodities" or "having p r a c t i c a l  or 
industrial significance, uses, or application" or "capable of or 
liable to profitable exploitation." W e b s t e r ' s  Third New 
Interna t i o n a l  Dictionary (Unabridged). 720 (1971). clearly 
emotional or psychic matters do not fall w i t h i n  the ambit of the 
w o r d  "economic."

Statutory schemes that authorize r e c o v e r y  of "economic" 
damages are also illustrative. For example, t h e  State of 
Alaska's Environmental Conservation Act, w h i c h  is remedial 
legislation analogous to TAPAA, has d e f ined "damages" as 
"inciud[ingj but ... not limited to injury to or loss of persona 
or property, real or personal, loss of income, loss of the means 
of pr o d u c i n g  income, or the loss of an e c o nomic benefit." A l a s k a  
Stat. S 46,03.824. "Economic benefit" is in t u r n  defined as "a 
benefit mea s u r a b l e  in e c o nomic terms, in c l u d i n g  but not limited

(continued...)
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argue, DOI did not mean to foreclose compensation for n o n­

economic damages, including cultural, emotional or p s y c h i c  losses 

-—  that when DOI declared t h a t  "damages means any economic l o s s , 11 

it meant to s a y  "damages includes, b u t  is not limited to, any 

economic loss,” Second, Claimants argue that, if t h e  language of 

the regulations cannot be so read, the limitation in t h e  

regulations to “economic loss" is ultra v i r e s . T h e  F u n d  can 

accept neither contention.

There is no ba s i s  for the first argument t h a t  the 

phrase “economic l o s s” is o n l y  illustrative and not a limitation.

&'(.. .continued)
to the gathering, catching, or k i l l i n g  of food or oth e r  items 
Utilized in a subsistence economy and their repla c e m e n t  c o s t . 1* 
Alaska Stat. § 46.03.825. Th e r e  appears to be no r o o m  in t h i s  
definition for cultural, p s y c h i c  or emotional distress damages.

While a state s t a t u t o r y  definition is not dispositive 
of the meaning of a federal statute, it supports t h e  e x i s t e n c e  of 
a common understanding in legal usage of the term “damages" in 
the context of an oil spill. It also suggests t h a t  “damages to 
the subsistence way of life" m a y  be commonly unde r s t o o d  in a 
strictly economic, as o p p o s e d  to cultural or p s y c h i c  sense.

Moreover, some state tort laws d r a w  a d i s t i n c t i o n  
between economic and non-e c o n o m i c  damages that is illustrative. 
For example, Maryland's Code defines “economic damages" in the 
tort context as m e a n i n g  "loss of earnings and m e d ical expenses," 
Md. Ann. code § 1 1 - 1 0 9 (a)(i). On the other hand, it defines 
“noneconomic damages" as "pain, suffering, inconvenience, 
physical impairment, disfigurement, loss of consortium, or other 
nonpecuniary injury." !£. at s 1 1 - 1 0 8 (a)(1). other st a t e  
statutes provide similarly. See, e . g . . A l a s k a  Stat. § 09.17.010 

— damages" means "pain, suffering,
disfigurement, loss of

- c i v .  c o d e
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af p̂resentattteg
House Judiciary Committee 

MEMORANDUM

P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907) 465-4712

To: Members of the House Judiciary Committee

From: Representative Dave Donley
Chair, House Judiciary Committee

Re: HB 468, An act relating to unfair trade practices by
construction contractors

Date: March 2, 1992

HB 468, an act relating to unfair trade practices by noncomplying 
contractors, addresses concerns both contractors and the labor
community have about unfair bidding practices of contractors who 
are attempting to reduce their bids by misclassifying employees as 
independent contractors. Misclassification allows the bidder to 
escape payment of FICA taxes, workers' compensation, and 
unemployment contributions and resultingly reduce their bid.

The bill has two main provisions.

1. It provides a private cause of action to contractors workers, and 
unions that suffer damages by loss of a bid to sue winning bidders 
who reduced their bid by knowingly misclassifying employees as 
independent contractors. One exception to this provision is that a 
person who brings an action against a winning bidder may not collect 
damages if the defendant to the case establishes that the plaintiff 
also knowingly violated employment law by misclassifying an 
employee as an independent contractor in their bid for the same 
contract.



2. It gives the attorney general authority to bring an action for civil 
penalties and injunctive relief against a person who knowingly 
violates the workers' compensation, unemployment contributions, 
and FICA withholdings by misclassifying an employee as an 
independent contractor.

While the State presently has the authority to address this
misclassification in the bids it receives, many are concerned that the
State is too overburdened to discover every case. For example, the 
IRS has recently estimated that 38% of employers misclassify 
workers as contractors. Therefore, HB 468 provides this private 
cause of action. It is similar to a bill presently introduced at the 
federal level to address this same concern.

HB 468 has the support of the Labor community and is not opposed
by the Associated General Contractors.

DD/jmn
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LABOR AND COMMERCE COMMITTEE

To: Members of the House Labor and Commerce Committee

From: Representative Dave Donley
Chair, House Judiciary Committee

Re: HB 468, An act relating to unfair trade practices by
construction contractors

Date: February 25, 1992

Thank you for hearing HB 468, an act relating to unfair trade 
practices by noncomplying contractors. This legislation addresses 
concerns both contractors and the labor community have about 
unfair bidding practices of contractors who are attempting to reduce 
their bids by misclassifying employees as independent contractors. 
Misclassification allows the bidder to escape payment of FICA taxes, 
workers' compensation, and unemployment contributions and 
resultingly reduce their bid.

The bill has two main provisions.

1. It provides a private cause of action to contractors workers, and 
unions that suffer damages by loss of a bid to sue winning bidders 
who reduced their bid by knowingly misclassifying employees as 
independent contractors. One exception to this provision is that a . 
person who brings an action against a winning bidder may not collect
damages if the defendant to the case establishes that the plaintiff
also knowingly violated employment law by misclassifying an 
employee as an independent contractor in their bid for the same 
contract.

JUNEAU OFFICE 
(During Legislative Session January through May)

P.O. BOX V, JUNEAU, ALASKA 99811 • (907) 465-3892 (FAX) 463-5661 •«SS2> *



2. It gives the attorney general authority to bring an action for civil 
penalties and injunctive relief against a person who knowingly 
violates the workers' compensation, unemployment contributions, 
and FICA withholdings by misclassifying an employee as an 
independent contractor.

While the State presently has the authority to address this
misclassification in the bids it receives, many are concerned that the
State is too overburdened to discover every case. For example, the 
IRS has recently estimated that 38% of employers misclassify 
workers as contractors. Therefore, HB 468 provides this private 
cause of action. It is similar to a bill presently introduced at the 
federal level to address this same concern.

HB 468 has the support of the Labor community and is not opposed
by the Associated General Contractors.

DD/jmn
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c h e a t i n g  t h e  w o r k i n g  m a n ,  t h e  I . R . S . ,  T h e  S o c i a l  
S e c u r i t y  A d m i n i s t r a t i o n ,  W o r k m a n s  C o r a p . ,  a n d  
c o n t r a c t o r s  t h a t  a r e  w i l l i n g  t o  p l a y  b y  t h e  l a w .

T h e  F e d e r a l  G o v e r n m e n t  i s  i n  t h e  p r o c e s s  o f  p a s s i n g  a 
s i m i l a r  l a w ,  b u t  i t  w i l l  o n l y  a p p l y  o n  F e d e r a l  j o b s .
HB 4 6 8  w i l l  c o v e r  a l l  p r o j e c t s .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  o r  c o n c o r n e ,  p l o a s o  c a l l .

S i n c e r e l y ,

K o y c e  R .  R o c k  
B u s i n e s s  A g e n t  
C a r p e n t e r s  L o c a l  1 2 6 1

R R R / s h

r
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and Labor Committee and S. 1622 to the Labor and Human Resources 
Committee.

MI8CLAS8IFICATION OF WORKERS/INDEPENDENT CONTRACTORS - H.R. 3813 - 
This bill would allow legitimate contractors bidding on federal 
jobs to bring a private right of action against successful bidders 
who have fraudulently misclassified their employees as independent 
contractors in order to avoid the payment of taxes and fringe 
benefits. H.R. 3 813 has been referred to the Ways and Means, 
C o m m i t t e e .

TIMBER HARVB0TING - H.R. 2463 AND 8. 1156 - Both bills provide a 
balanced approach to problems of timber harvesting on old growth 
federal lands. H.R. 2463 was reported by the National Parks and 
Public Lands Subcommittee and hearings have been held on S. 1156 by 
the Public L a n d s , National Parks and Forests Subcommittee.

LEAD ABATEMENT -Numerous bills related to reducing the risk of lead 
exposure have been introduced in the Congress. These bills 
generally seek to improve monitoring, detection and abatement of 
lead exposure hazards.

AMERICAN JOBS PROTECTION ACT - H.R. 3878 - This bill provides that 
when work is transferred to another country where the average wage 
is less than 50% of the average U.S. wage, or employment standards 
are substantially less effective than our own, the employer is 
required to provide protection to the U . S . - w o r k e r s  left behind.
H.s, 3878 was referred to the Education and Labor committee.

TRADE - FAST TRA C K  FOR M e x i c o  - In the last session of Congress 
resolutions in the House and Senate to deny President Bush ’’fast 
track*1 authority for free trade negotiations with Mex i c o  were 
defeated. S. Res, 109 has been introduced to allow the Congress 
the right to amend certain areas of an agreement which might be 
reached with Mexico. The free trade agreement with Mexico 
threatens the loss of thousands of American jobs.

EXTENSION OF UNEMPLOYMENT BENEFITS *■ Congress is pushing for 
extension of unemployment benefits, which are set to expire on June 
13, to October 3, 1992. All states would be allowed to pay an 
additional 13 weeks of benefits through June 13, according to the 
plan being discussed. The House may also consider legislation 
permanently changing the formula for determining when unemployment 
benefits beyond the regular 26 weeks (so called "extended 
benefits") become available. President Bush agreed to an extension 
in his State of the Union speech.

HEALTH CARE REFORM - Over 30 bills have been introduced to provide 
for comprehensive health care reform. Some of these proposals 
include measures to place controls on health care costs, which are 
growing at over 10% per year and are projected to reach over $750

2
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In  th e  la st cou p le  o f  m on th s severa l S ta te  D irectors  h a v e  m a d e  
in q u ir ie s  on  the issu e  o f  in d ep en d en t con tra cto r  status. A p p a ren tly , 
th ere  are e fforts  in  som e  sta tes  to m ore  p re c ise ly  defin e in d ep en d en t 
con tra ctor  sta tu s sta tu tor ily . Q u estion s  h a v e  b een  ra ised  w ith  
resp ect to  th e  m eth od  u sed  b y  IR S  to  d e te rm in e  w h eth er a w o rk e r  is 
a n  em p loy ee  or an  in d ep en d en t con tractor.

T h e IR S  uses 20  com m on  law  fa ctors  t o d e te rm in e  w h at 
con stitu tes  an  em p loyee . T h ese  com m on  law  fa ctors  seek  to  a ssess  to 
w h a t ex ten t an "em p loyer" h as con tro l, o r  the  r ig h t to  control, th ose  
w h o  w ork  fo r  h im  or  her. T h ese  con tro l fa cto rs  in clu d e  su ch  th in g s  as 
h ou rs  o f  w ork , tra in in g , w ork  p rem ises , w o rk  too ls , m eth ods o f  
p a y m en t an d  so forth .

D eterm in in g  em p loy ee  sta tu s  is  n ot a scien ce . It  is h ig h ly  
su b je ctiv e  an d  su b je ct  to  in d iv id u a l in terp reta tion . A s  G A O  n oted  in  
a recen t rep ort to  C on gress , " ...ea ch  [com m on  la w ] factor m a y  n ot 
a p p ly , and i f  a fa ctor does app ly , its  d eg ree  o f  im p orta n ce  ca n  v a r y  
b oth  from  occu p a tion  to o ccu p a tion  an a  w ith  th e  re la ted  fa cts  and  
c ir cu m s ta n c e s . '

In  sh ort, IR S  does n ot o ffe r  us a  p rec ise  d efin ition . N or is  it 
lik e ly  th a t any s ta te  w ill be  ab le  to  con stru ct a  p recise  defin ition .
T h a t  is  n ot to  say, h ow ever, th a t n o  sta te  can  im p rov e  upon  th e  IR S  
m eth od .

I h a ve  a ttach ed  for  you r con s id era tion  ex cerp ts  from  th e  
S ep tem b er 1989 G A O  rep ort on  the d eterm in a tion  o f  in depen den t 
con tra ctor  status. It  in clu des a listin g  o f  th e  20  com m on  law  fa ctors  
u se d  by  th e  IR S. I f  y o u r  sta te  has d eve lop ed  a n y  novel approach  to  
th is  ’ ''su e , p lease  sh are  it w ith  the group .

D E S
cc: S teve  W oods 

D on  R ob in son  
B a rry  S tep h en son  
J im  B u en te

A tta ch m en ts
441 6 g



GAO: R e p o rt to  th e  C h a irm a n , S u b c o m m itte e  on C o m e r c e , C onsum er, and 
M o n e ta ry  A f f a i r s ,  C o m m itte e  on G overnm ent O p e r a t io n s ,  House o f  
R e p r e s e n ta t iv e s  (S e p te m b e r  1 9 8 9 )

Background Employers decide whether to classify workers as independent contrac­
tors or employees. While both types of workers may provide similar ser­
vices, employees do so under the direct control of the employer. 
Conversely, independent contractors, organized as sole proprietorships, 
partnerships, or corporations, provide services without the employers’ 
direct control.

ms guidance provides employers with criteria for classifying their work­
ers, including 20 common law factors. (See app. I.) These factors revolve 
around the degree of, or right of, control an employer has over workers,

such as their hours, space, and training. However, in determining the 
proper classification, these factors can be subjective; each factor may 
not apply, and if a factor does apply, its degree o f importance can vary 
both from occupation to occupation and with the related facts and cir­
cumstances. Because of the subjective nature of the classification crite­
ria, misclassification of workers can occur.

Employers also have economic incentives to misclassify. When employ­
ers classify employees as independent contractors, they can reduce their 
tax liability by not having to pay social security and federal unemploy­
ment compensation taxes. They also may avoid the costs from withhold­
ing income taxes or providing fringe benefits, as they do for employees. 
Other incentives for not treating workers as employees include the costs 
associated with minimum wage laws, worker’s compensation insurance, 
state unemployment taxes, and collective bargaining.

When an employee is misclassified, federal tax revenues are lost, ms 
studies show that independent contractors tend to underreport their 
income because they do not have their taxes withheld. For 1987, irs esti­
mated that sole proprietors, many of whom are independent contractors 
according to irs officials, accounted for $16 billion, or 34 percent, of the 
$48.3 billion tax gap caused by individuals who did not fully report 
their income.2

Revenues are also lost because rioncompliant employers and misclassi­
fied employees pay less tax. As previously mentioned, employers who 
misclassify employees as independent contractors do not pay social 
security or unemployment compensation taxes. Also, employees misclas­
sified as independent contractors can reduce their tax liability by 
deducting business expenses that employees are not usually entitled to 
deduct. For example, independent contractors can deduct expenses for 
automobiles, homes, medical insurance, retirement plans, and business 
trips. If employees are entitled to a deduction, they can only deduct lim­
ited amounts

irs relies primarily on third-party leads to identify employers who mis­
classify. Leads on apparent cases of misclassification come from such 
sources as (1) workers who complain about their classifications, (2) irs’ 
examinations of business income tax returns, and (3) referrals by other

2IKS defines the tax gap as the difference between the an.oint of Income taxes voluntarily paid by
■ inHifir*!ia.lr_an/-t k.tat^.Bfte uryA rhfl Ptnmint ftf inrftm/* f«»Y  ̂ ATP owed.____________'



federal and state agencies. To confirm whether the apparent misclassifi­
cation exists, irs must first interview employers on their classification 
practices, using the 20 common law factors. If misclassification seems 
evident, irs then must do employment tax examinations to verify 
whether the employers misclassified workers.

irs has historically relied on the Examination Division to do employment 
tax examinations but over the years the Division’s examinations have 
declined. In 1979, Examination did about 109,000 examinations, or 0.43 
percent, o f the employment tax returns filed. In 1988, Examination did 
about 24,000, or 0.09 percent, of the returns filed. According to National 
Office Examination officials, the decline in these examinations occurred 
because o f restrictions on irs’ authority to correct all misclassifications, 
due to Section 630 of the Revenue Act o f 1978.

Because o f the decline in examinations and irs’ belief that misclassifica­
tion is a serious problem, irs’ Collection Division instituted a nationwide 
employment tax examination program in 1987, which generally focuses 
on employers whose assets are $3 million or less. In 1988, Collection did 
1,120 examinations of which about 90 percent resulted in proposed tax 
assessments of over $50 million and in the reclassification of 46,268 
workers as employees. Reclassification places these employees under 
the income tax withholding system, which increases the likelihood that 
their tax liabilities will be identified and paid.

While third-party leads that initiated these employment tax examina­
tions have proven to be helpful in identifying misclassification and gen­
erating proposed taxes, Collection officials recognize that the leads do 
not systematically cover the universe o f employers who may be misclas­
sifying workers. For example, the leads may not be identifying certain 
types of employers who have been most noncompliant in classifying 
workers. These officials said they have been exploring various methods 
to more systematically identify such employers and believed that using 
information returns could improve the identification process.



'Appendix I______________________________________________________
C o m m o n  L a w  F a c t o r s  U s e d  t o  D e t e r m i n e  

W o r k e r s ’ C l a s s i f i c a t i o n

irs u s e s  20 com m on law  fa c to rs  to  d e te rm in e  w h e th e r  w o rk e rs  a re  

e m p lo y e e s  o r  in d e p e n d e n t c o n tra c to rs  (se e  In te rn a l R ev en u e  M anual, 

4 6 0 0  E m p lo y m en t T ax  P ro ced u re , E x h ib it 4 6 4 0 -1 ) . W o rk e rs  a re  g e n e r ­
a lly  e m p lo y e e s  i f  th e y :

1. M u st co m p ly  w ith  e m p lo y e r ’s  in s tru c tio n s  a b o u t th e  w ork .

2. R e ce iv e  tra in in g  fro m  o r  a t th e  d irec tio n  o f  th e  em p lo y er.

3. P ro v id e  s e rv ic e s  th a t  a re  in te rg ra te d  in to  th e  b u sin e ss .

4. P ro v id e  s e rv ic e s  th a t  m u s t be  ren d e re d  p e rso n a lly .

5. H ire, su p e rv ise ,  an d  p a y  a s s is ta n ts  fo r  th e  em p lo y er.

6. H a v e  a c o n tin u in g  w o rk in g  re la tio n sh ip  w ith  th e  em p lo y e r.

7. M u st fo llo w  se t h o u rs  o f  w ork.

8. W ork  fu ll-tim e  fo r  an  em p lo y er.

9. Do th e ir  w o rk  on th e  e m p lo y e r ’s  p rem ises.

10. M u st do  th e ir  w o rk  in a  seq u en ce  se t  b y  th e  em p lo y er.

11. M u st su b m it re g u la r  r e p o r ts  to  the em p lo y e r.

12. R e ce iv e  p a y m e n ts  o f  re g u la r  am o u n ts a t s e t  in te rv a ls .

13. R ece iv e  p a y m e n ts  fo r  b u s in e ss  and/or tra v e l lin g  e x p e n se s .

14. R e ly  on th e  e m p lo y e r  to  fu rn ish  to o ls and  m a te r ia ls .

15. L ack  a m a jo r in v e s tm e n t in fa c ilitie s  u se d  to  p e r fo rm  th e  se rv ice .

16. C anno t m ak e  a p ro f i t  o r  s u f f e r  a lo ss fro m  th e ir  se rv ic e s .

17. W ork  fo r  one e m p lo y e r  a t  a  tim e.

18. Do not o f f e r  th e ir  s e rv ic e s  to  th e  g e n e ra l p u b lic .

19. C an be f ire d  by  th e  em p loyer.

20. M ay q u it w o rk  a t  an y  tim e  w ith o u t in c u rr in g  lia b ility .

P a g e  14 G A O /G G D -89-107 M isc l& sa if lcad o n  o f  W o rk e rs



MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS RESA JERREL, 

AND I REPRESENT THE NATIONAL FEDERATION OF INDEPENDENT BUSINESS - 

NFIB/ALASKA. I WOULD LIKE TO THANK YOU FOR THE OPPORTUNITY TO 

COMMENT ON HB 468.

WE BELIEVE THAT IF YOU WANT TO ALLOW A PERSON THAT HAS 

SUFFERED DAMAGES TO SEEK INJUNCTIVE RELIEF, AS THE RESULT OF A 

COMPETITIVE BID WHERE THE SUCCESSFUL BIDDER KNOWINGLY TREATED AN 

EMPLOYEE AS AN INDEPENDENT CONTRACTOR - YOU SHOULD ALSO CONSIDER 

CLARIFYING THE DEFINITION OF AN "INDEPENDENT CONTRACTOR".

FOR SOME BACKGROUND INFORMATIONi NFIB/ALASKA IS COMPRISED OF 

5,240 SMALL AND INDEPENDENT BUSINESS OWNERS. THE LEGISLATIVE AGENDA 

OF NFIB/ALASKA IS DETERMINED BY OUR BALLOT. THE BALLOT IS OUR 

ANNUAL POLL OF OUR MEMBERSHIP ON A SERIES OF ISSUES DEEMED CRITICAL 

TO SMALL BUSINESS. A MAJORITY VOTE, OF THE MEMBERS IN RESPONSE TO 

THE POLL, SETS OUR POLICY AND POSITION ON LEGISLATIVE ISSUES.

THE FOLLOWING ARE PART OF THE RESULTS OF THE 1992 NFIB/ALASKA 

BALLOT QUESTIONS REGARDING INDEPENDENT CONTRACTORS:

1. SHOULD THERE BE A STANDARD DEFINITION OF INDEPENDENT 
CONTRACTOR FOR USE BY ALL STATE AGENCIES?

857. YES 77. NO 87, UNDECIDED

2. SHOULD THERE BE A SINGLE FORM USED TO REGISTER A PERSON'S
INDEPENDENT CONTRACTOR STATUS WITH THE STATE THAT WOULD 
SERVE AS A DECLARATION OF HIS OR HER STATUS TO ALL STATE 
AGENCIES?

827. YES 107. NO 87. UNDECIDED

THE IRS USES TWENTY COMMON LAW FACTORS TO DETERMINE WHAT IS

CONSIDERED AN "EMPLOYEE." THESE FACTORS ARE USED TO ASSESS TO WHAT 

EXTENT AN EMPLOYER HAS CONTROL OVER THOSE THAT WORK FOR HIM OR HER. 

BUT, THERE STILL IS CONFUSION AND MANY INCONSISTENCIES AMONG STAiE 

AGENCIES REGARDING THE DEFINITION OF AN INDEPENDENT CONTRACTOR. THE



RESULT IS THAT WHILE A BUSINESS PERSON MAY BE CONSIDERED TO BE AN 

INDEPENDENT CONTRACTOR BY ONE STATE AGENCY, THAT PERSON MAY MOT 

QUALIFY FOR SUCH STATUS WHEN AUDITED BY ANOTHER DIVISION OF THE 

DEPARTMENT OF LABOR,

REQUIRING A SIMPLE FORM TO REGISTER A PERSON’S INDEPENDENT 

CONTRACTOR STATUS WOULD HELP TO END THE CONFUSION OVER WHO IS AND 

WHO IS NOT AN INDEPENDENT CONTRACTOR. THE CONFUSION HAS MADE IT 

DIFFICULT FOR LAWFUL BUSINESS OWNERS TO KNOW WHEN TO WITHHOLD AND 

PAY PAYROLL TAXES ON PERSONS PERFORMING SERVICES FOP THEM. IF AN 

INDEPENDENT CONTRACTOR COULD SIMPLY REGISTER THEMSELVES WITH THE 

STATE, THE CURRENT CONFUSION COULD BE MINIMIZED.

ATTACHED ARE THE TWENTY COMMON LAW FACTORS USED BY THE IRS, A 

RECENT NFIB WHITE PAPER ON THOSE GUIDELINES AND A SUMMARY AND COPY 

OF A LAW PASSED IN OREGON.

I LOOK FORWARD TO WORKING WITH YOU TO HELP CLARIFY THE 

DEFINITION OF AN INDEPENDENT CONTRACTOR.

THANK YOU FOR THE OPPORTUNITY TO TESTIFY ON THIS VERY IMPORTANT

BILL.



I n d e p e n d e n t  C o n t r a c t o r  S t a t u s

Under FICA and FUTA

For federal tax purposes (FICA and FUTA) the determination of 
whether an individual is an employee or an independent contractor
is derived from three tests.

Test I— Corporate Officers

For purposes of FICA and FUTA corporate officers are generally 
considered to be employees of the corporation, even if they are 
equity holders. There are some exceptions, however. Corporate 
officers who perform little or no services for the corporation and 
receive little or no remuneration (either directly or indirectly) 
may not be considered as employees.

Test II— The Common Law Rules For Determining Employee or 
Independent Contractor Status.

The common law rules of the IRS are used to determine employee or
independent contractor status for purposes of FICA and FUTA.
Generally, an individual is an employee if the person for whom he 
or she works has the right to direct and control that individual as 
to the way the individual works in terms of the final results and 
the details of when, where and how the work gets done. It should 
be noted that the employer need not actually exercise control for 
an employer-employer relationship to exist. The fact that tne 
employer has the right to do so usually results in a determination 
of employee status. The IRS uses 20 common law factors to 
determine the extent of control exercised and therefore the status 
of the worker. Workers are generally considered to be employees if 
they:

♦Must comply with the employer’s instructions about the work in 
terms of when, where and how the work is to be performed. These 
instructions may be oral or in the form of written procedures such 
as a personnel manual.

♦Receive training from or at the direction of the employer.
Training by the employer or an experienced employee of the employer 
denotes a certain amount of control. This training can take 
several forms, including attendance at meetings, use of company 
policy and procedure manuals, and written correspondence.

♦Provide services that are integrated into the business. ”n those 
cases where the success or continuation of the business is 
dependent upon the provision of certain kinds of services by an 
individual then it is assumed that the business owner exerts some 
control over the provision of these services.

♦Provide services that are rendered personally. if an individual 
who is providing a service to a business has th-e right to hire a 
substitute without the permission of the business owner, it 
suggests a lack of control on the part of the owner. A service 
that must me rendered personally, however, indicates that the 
business owner has interest in the methods of delivering the



s e r v i c e  a s  w e l l  a s  t h e  e n d  r e s u l t .

♦Hire, supervise, and pay assistants for the employer. An 
individual who performs these services for an employer is generally 
considered to be under the control of the employer, unless this is 
done under a contract that specifies that the individual is 
responsible for labor, materials and the end result of the work—  
not the methods of attainment.

♦Have a continuing working relationship with the employer. The 
existence of such a relationship over a period of time indicates an 
employer-employee relationship, even if the work is part-time or 
seasonal.

♦Must follow set hours of work. An individual who cannot control 
his own time is almost always an employee— not an independent 
contractor.

♦Work full-time for an employer. Full-time work by an individual 
is considered indicative of control by the employer, since the 
individual is not free to offer his services to other parties. If, 
for example, an employer requires a certain volume of work that 
consumes all of the individual’s working time, it is generally 
considered an employer-employee relationship. By contrast, an 
independent contractor is free to work whenever he chooses for 
whomever he chooses.

♦Do their work on the employer’s premises. This circumstance 
implies employer control especially if the work could be done off 
the premises. The use of office space, desk space, office 
equipment and services provided by the employer generally places 
the individual under the direction of the employer unless the 
worker has the option to use other space and facilities. Working 
off the employer’s premises, on the other hand, does not imply 
independent contractor status if the work must be performed off the 
premises (construction work, for example).

♦Must do their work in a sequence set by the employer. If the 
employer determines, or has the right to determine, the order of 
the work to be performed control may be implied.

♦Must submit regular reports to the employer. Any type of oral or 
written reports indicates that the worker must account for his 
actions to the employer and this may imply control and direction.

♦Receive payments of regular amounts at set intervals. Whenever 
payr.pr.ts to a worker are made on an hourly, weekly or monthly basis 
it is likely that an employee-employer relationship exists. 
Independent contractors are usually paid on a job basis or by 
commission. A guarantee by the employer of a minimum salary may 
give rise to an employer-employee relationship. The establishment 
of a drawing account by the employer for the benefit of the worker+ 
may imply an employment relationship if the worker is allowed to 
draw from the account at stated intervals and is not required to 
reimburse for any amount exceeding earnings.

♦Receive payments for business and/or travel expenses. Payment of 
such expenses is indicative of control by the employer.



♦Rely on the employer to furnish tools and materials. Independent 
contractors usually supply their own tools and materials. The 
furnishing of such items by the employer implies control.

♦Lack a major investment in facilities used to perform the service. 
If the worker has a major investment in the work premises or 
equipment used to perform the work it is indicative of independent 
status. Employers routinely supply employees with items such as 
tools, manuals, instruction books, clothing, etc. and these are not 
considered facilities.

♦Cannot make a profit or suffer a loss from their services. The 
possibility that the worker may profit or suffer a loss as a result 
of services performed is indicative of independent contractor 
status. An independent contractor has recurring liabilities and 
obligations and profit or loss is dependent on the relation between 
his receipts and expenditures.

♦Work for one employer at a time. An individual who works for a 
number of employers at one time is usually thought to be free from 
the control of any employer thereby achieving independent status.

♦Do not offer their services to the general public. Offering 
services to the general public usually connotes independent 
contractor status, especially if the individual has a place of 
business, advertises his services, and gererally r^eeks to attract 
customers.

♦Can be fired by the employer. An individual who can be fired from 
his or her employment position by the employer is an employee. 
Independent contractors cannot be fired, except to the extent that 
they do not adhere to some contractual obligation or specification.

♦May quit work at any time without incurring liability. If a 
worker has the right to leave the employment at any time without 
incurring liability, then an employer-employee relationship exists.
An independent contractor usually agrees to do a  specific job for a
specified commission, and if the contractor does not fulfill that
obligation he can be held liable.

Test III— Statutory Employees

Four occupations that could not meet the employee-status test 
under the IRS common-1 aw rules have been designated employees by 
congressional statute (agent-drivers or commission-drivers, full­
time life insurance salespeople, homeworkers, and full-time 
traveling or city salespeople).

In order for an individual to be designated as a Test III 
statutory he or she must meet the specifications for one of the 
four designated occupations, as well as the following conditions:

♦The worker must perform substantially all of the work personally!

♦The worker must have no substantial investment in the facilities 
used to perform the work| and



♦The work must be performed in a continuing relationship.

Statutory Nonemployees

In the Revenue Act of 197B the Congress created a "safe haven" for 
taxpayers who had previously classified certain workers as 
independent contractors, but who might not actually meet the IRS 
test. This safe haven would extended by the Tax Equity and Fiscal 
Responsibility Act of 1982 (TEFRA). These actions were taken to 
minimize employers’ confusion about employment status while the 
Congress continued to seek a more definitive method of determining 
classi fi cations.

Another provision of the TEFRA legislation designated qualified 
real estate agents and direct sellers as statutory nonemployees, 
thereby granting self-employed status to these individuals.

277.ATT 
21-JAN-92
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I n d e p e n d e n t  C o n t r a c t o r  S t a t u s  C l a r i f i e d
Responding to requests from 

NFIB/Oregoa members and other 
business groups, the 1989 Oregon 
Legislature eliminated multiple and con­
flicting state agency definitions of “ in­
dependent contractor” status. HB 2320, 
which was signed by the gwernor and 
will go into effect on October 3, 1989, 
establishes a uniform definition of in­
dependent contractor status that is to be 
used by all state agencies.

NFIB/Oregon resisted early attempts by 
organized labor to unfairly limit the abili­
ty of independent business owners to 
qualify as independent contractors. 
NFIB/Oregon members voted 79 percent 
in favor of a single definition for deter­
mining independent contractor status on 
the 1989 State Ballot.

Guardian Advisory Council member 
Greg Etchison of Vail Northwest Truck­
ing, Springfield, helped the NFIB/Oregon 
lobbyists with amendments to the bill, 
making its implementation more practical 
for small businesses. Etchison also 
testified before the Senate Labor Com­
mittee and was a key influence behind 
moving the measure out of committee.

Under the provisions of HB 2320, all 
independent contractors will be required 
to meet each of the seven criteria listed 
below:

• Be free from direction and control 
ever the means and manner of providing 
the labor and services;

• Be responsible for obtaining all 
assumed business registrations or profes­
sional occupation licenses required by 
state and local laws;

• Furnish all tools and equipment 
needed to perform contracted labor and 
services;

• Be the authority to hire and fire 
employees used to perform labor or 
services;

• Receive payment upon completion of 
the performance of specific portions of a 
project, or have payment arrangements 
on the basis of a periodic or annual 
retainer;

• Register with the state as required in 
Oregon Revised Statutes 701 (only for 
those industries that require registration 
with the Builders’ Board); and

• File a tax return in the name of the 
business, or the individual's name, and 
include a schedule C, or form schedule 
F.

An independent contractor must also 
meet the requirements of four out of the 
following six items. Due to NFIB/Oregon 
member input, the final language in this 
section of the bill was changed con­
siderably in order to accommodate 
member positions taken in the 1989 State 
Ballot.

An independent contractor must:
• Carry out work at a location that is 

separate from the residence, or in a 
specific portion of the residence that is 
set aside as the location of the business;

• Provide commercial advertising, or 
business cards, or have a trade associa­
tion membership;

• Have a telephone listing and service 
that is separate from the residence;

• Provide labor and services that are 
pursuant to written contracts;

• Provide labor and services that are 
for two or more different people in a 
year’s time, and

• Assume financial responsibility for 
defective workmanship, or for service not 
provided as evidenced by the ownership 
of performance bonds, warranties, errors 
and omission insurance, or liability in­
surance related to the labor or services to 
be provided.

For further information in regard to the 
new independent contractor provisions, 
please contact the NFIB/Oregon Govern­
ment Relations Office at 364-4450 in 
Salem.■
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Including House Amendments dated February 10 
and Senate Amendments dated June 19

Ordered printed by the Speaker pursuant to House Rule 12.00A (5). Presession Hied (at the request of Joint Interim 
Committee on Labor)

S U M M A R Y
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject 
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the 
measure.

Defines “ independent contrac to r" for purposes o f  laws regarding income taxation , workers ' 
compensation , unemployment compensation and reg is tra t ion o f  builders. R equ ire s  agenc ies  wh ich  
a d m in i s t e r  th o se  a re a s  jo in t ly  to  adop t ru le s  to  c a r r y  o u t  p ro v is ion s  o f  Act.

R e p e a ls  E n ro l l e d  House B i l l  20-18 (1989 r e g u la r  s e ss ion ) .

A  B I L L  FO R  A N  A C T
Re la t ing  to independent contractors; creating new provisions; amending ORS 316.162, 656.005, 

656.027, 656.029, 657.040 and 701.005; and repea ling ORS 657.042 and section 1, chapter
____________, Oregon Laws 1989 (Enro l led House B i l l  2048).

B e  I t  E n a c te d  by  the Peop le  o f  the S ta te  o f  O re g on :
S E C T IO N  1. As used in various provisions o f  O R S  chapters 316, 656, 657 and 701, an individual 

o r  business entity that performs labo r o r  services fo r  remuneration shall be considered to perfo rm 
the lab o r  o r  services as an “ independent contracto r" i f  the standards o f  this section are met:

(1) The individual o r business entity providing the labo r o r  services is free from direction and 
con tro l  o v e r  the means and manner o f  providing the labo r o r  services, subject only to the right o f  
the person fo r whom the labor o r  services are provided to specify the desired results;

(2) The individual o r  business entity providing labo r o r  services is responsible fo r  obtaining a l l 
assumed business registrations o r  professional occupation licenses required by state law o r  loca l 
g overnment ordinance fo r the individual o r business entity to conduct the business;

(3) The individual o r  business entity providing labo r o r  services furnishes the too ls o r  equip­
ment necessary fo r  performance o f  the contracted labo r o r  services;

(4) The individual o r  business entity providing labo r o r  services has the authority  to h ire and 
fire  employes to perfo rm  the labo r  o r  services;

(5) Payment fo r the labor o r  services is made upon completion o f  the performance o f  specific 
po rt ions  o f  the pro ject o r  is made on the basis o f  an annual o r  periodic retainer;

(6) The individual o r  business entity providing labo r o r  services is registered under ORS chap­
te r  701, i f  the individual o r business entity provides labo r o r  services fo r which such reg is tra t ion  is 
required ;

(7) Federa l and state income tax returns in the name o f  the business o r a business Schedule 
C o r  fa rm  Schedule F as part o f  the personal income tax return were filed for the prev ious yea r i f  
the individual o r  business entity performed labo r o r  services as an independent con t rac to r  in the 
p rev ious year ; and
N O T E : Matter in bold face in an amended section is new; matter [italic and bracketed] is existing law to be omitted
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(8) The individual or business entity represents to the public that the la b o r  o r  serv ices are to 
be provided by an independently established business. An individual o r  business entity is considered 
to be engaged in an independently established business when fou r o r  more o f  the fo l low ing c ircum­
stances exist:

(a) The labor o r  services are p r im a ri ly  carr ied out a t a location that is sepa ra te  from the res­
idence o f  an individual who perfo rms the labo r o r  serv ices, o r  a re  p rimari ly  ca rr ied  ou t in a specific 
portion o f  the residence, which port ion is set aside as the location o f  the business;

(b) Commercial advertising o r  business cards as is customary in operating s im i la r  businesses 
are purchased for the business, o r  the individual o r  business entity has a t rade association mem­
bership;

(c) Telephone listing and service a re  used fo r  the business that is separate from  the personal 
residence listing and service used by an individual who perfo rms the labo r o r  serv ices;

(d) L ab o r  or services a re  performed on ly pu rsuant to written contracts;
(e) L ab o r  or services a re  performed for two o r  more different persons with in a period o f  one 

year; o r
(0 The individual o r business entity assumes financia l responsibility for defective workmanship 

or fo r serv ice not provided as evidenced by the ownership o f  performance bonds, warran ties , e r ro rs  
and omission insurance o r liab i l i ty  insurance re la t ing to the labo r o r  services to  be provided.

S E C T IO N  la .  In accordance with ORS 183.310 to 183.550, those agencies responsib le fo r  the 
administration o f  ORS chapters 316, 656, 657 and 701, jo in t ly  shall adopt ru le s  to ca rry  out the 
provisions o f  section 1 o f  this Act.

S E C T IO N  2. ORS 316.162 is amended to read:
316.162. As used in ORS 316.162 to 316.212:
(1) “ Number o f  withholding exemptions claimed" means the number o f  w ithho ld ing exemptions 

claimed in a withholding exemption certificate in effect under ORS 316.182, except that i f  no such 
certificate is in effect, the number o f  withholding exemptions claimed is considered to be zero.

(2) "Wages" means remuneration fo r services performed by an employe fo r an employer, includ­
ing the cash value o f  all remuneration paid in any medium o the r than cash, except that “ wages" 
does not include remuneration paid:

(a) F o r  active service in the Armed Forces o f  the United States as to which no withholding is 
required by the Internal Revenue Code.

(b) To an employe o f  a common ca r r ie r  to the extent that sections 1512 and 11504, t it le  49, 
United States Code prohibits the remuneration from  withholding fo r state income taxes.

(c) F o r  domestic service in a private home, a local college club o r  a local chapter o f  a college 
fratern ity o r  sorority .

(d) F o r  casual labor not in the course o f  the employer's trade o r business.
(e) To an employe whose services to the employer consist so le ly  o f  labor in connection with the 

planting, cultivating o r harvesting o f  seasonal ag r icu ltu ra l crops i f  the total amount paid to such 
employe is less than $300 annually .

(fi To seamen who are exempt from garnishment, attachment o r execution under tit le  46 o f  the 
United States Code.

(g) To persons temporari ly  employed as emergency forest fire fighters.
(h) To employes' trusts exempt from tax under provisions o f  the federal In te rna l Revenue Code.
(i) F o r  services performed by a duly ordained, commissioned o r  licensed m in iste r o f  a church in
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1 the exercise o f  the minister's min istry o r  by a member o f  a re l ig ious o rde r in the exercise o f  reli-
2 gious duties requ ired by such o rder , which duties are not commercial in nature.
3 ( j )  F o r  s e rv ic e s  p e r fo rm ed  by a n  independen t c o n t r a c t o r ,  as th a t  t e rm  is de f ined  in sec-
4 t ion  1 o f  th i9  1989 Act .
5 (3) “ Em p loye r"  means:
6 (a) A person who is in such re la t ion to another person tha t  the person may contro l the work
7 o f  that o the r  person and direct the manner in which it is to be done; o r
8 (b) An o f f ic e r  o r  employe o f  a co rpora t ion , o r  a member o r  employe o f  a partnership, who as
9 such officer, emp loye o r  member is under a duty to perform the acts required o f  employers by ORS

10 316.167, 316.182, 316.197, 316.202 and 316.207.
11 S E C T I O N  3 . ORS 656.005 is amended to read:
12 656.005. (1) “ Average weekly wage" means the Oregon average weekly wage in covered em-
13 ployment, as determined by the Employment Division o f  the Department o f  Human Resources, fo r
14 the last q u a r te r  o f  the calendar y e a r  preceding the fiscal yea r in which the in jury occurred.
15 (2) "Bene f ic ia ry "  means an in jured w orke r , and the husband, wife, child o r dependent o f  a
16 worker, who is entit led to receive payments under this chapter. However, a spouse o f  an injured
17 w o rke r  l iv ing in a state o f  abandonment fo r  more than one y e a r  at the time o f  the in jury o r  subse-
18 quently is no t a beneficiary. A spouse who has lived separate and apart from the worker for a period
19 o f  two years and who has not during that time, received o r attempted by process o f  law to co llect
20 funds for suppo rt o r  maintenance, is considered living in a state o f  abandonment.
21 (3) “ B oa rd "  means the Workers ' Compensation Board.
22 (4 ) “ Carr ie r- insu red employer" means an employer who provides workers ' compensation cover-
23 age with a gua ran ty  contract insurer.
24 (5) "Ch i ld " includes a posthumous child, a child legally adopted p r io r  to the in ju ry , a child to-
25 ward whom the w o rke r  stands in loco parentis , an i l legitimate child and a stepchild, i f  such
26 stepchild was, a t the time o f  the in ju ry , a member o f  the w o rk e r ’s family and substantia l ly dependent
27 upon the w o rk e r  fo r  support. An invalid dependent child is a child, Tor purposes o f  benefits, re-
28 gardless o f  age, so long as the child was an invalid at the time o f  the accident and thereafter re-
29 mains an inva lid  substantia l ly dependent on the worker for support. F o r  purposes o f  this chapter,
30 an invalid dependent child is considered to be a child under 18 yea rs  o f  age.
31 (6) “ C la im ”  means a written request fo r  compensation from a subject w orke r o r  someone on the
32 w o rk e r ’s beha lf , o r  any compensable in ju ry  o f  which a subject emp loye r has notice o r  knowledge.
33 (7)(a) A "compensable in ju ry" is an accidental injury, o r  acc identa l in ju ry to prosthetic appli-
34 ances, arising ou t o f  and in the course o f  employment requiring medical services o r  resulting in
35 disability o r  death ; an in ju ry is accidental i f  the result is an accident, whether o r not due to acci-
36 dental means. However, “ compensable in ju ry ”  does not include:
37 (A) In ju ry  to any active participant in assaults o r combats which a re  not connected to the job
38 assignment and which amount to a deviation from customary duties; o r
39 (B) In ju ry  incurred while engaging in o r  performing, o r  as the resu lt o f  engaging in o r  per-
40 forming, any rec rea t iona l o r  social activities so le ly  for the worker's  personal pleasure.
41 (b) A “ d isab ling compensable in ju ry" is an in ju ry  which entit les the w orke r to compensation for
42 disability o r death .
43 (c) A “ nondisab ling compensable in ju ry" is any injury which requires medical services only.
44 (8) "Compensation” includes a l l benefits, including medical serv ices, provided for a compensable
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1 in ju ry (o  a subject w o rke r o r  the worker's  beneficiaries by an insure r o r  self-insured employer pur-
2 suant to this chapter.
3 (9) “ Department" means the Department o f  Insurance and Finance.
4 (10) “ Dependent" means any o f  the following-named re la t ives  o f  a w orke r whose death results
5 from any in ju ry  and who leaves surviving no widow, w idower o r  child under the age o f  18 years :
6 Father, mother , grandfather, grandmother, stepfather, stepmother, grandson, granddaughter, brother,
7 sister, h a l f  sister, h a l f  brother , niece o r nephew, who at the time o f  the accident, are dependent in
8 whole o r  in part fo r the ir support upon the earnings o f  the worke r . Unless otherw ise provided by
9 treaty, a liens not residing within the United States at the time o f  the accident o the r than father,

10 mother, husband, wife o r  children a rc  not included within the term “ dependent.”
11 (11) “ D irec to r"  means the D irec to r o f  the Department o f  Insurance and Finance.
12 (12) "D o c to r ” o r “ physician” means a person duly licensed to practice one o r  more o f  the heal-
13 ing arts in this state within the limits o f  the license o f  the licentiate. “ Attending physician” means
14 a doc to r o r  physician who is p rimari ly responsible fo r  the treatment o f  a worker's compensable ir.-
15 jury . "Consu lt ing physic ian”  means a doctor o r  physician who examines a w o rke r  o r  the worker's
16 medical record to advise the attending physician regard ing treatment o f  a worker's compensable
17 in jury.
18 ( 1 3 ) “ Employer" means any person, including receiver, adm in ist ra tor , executor o r  trustee, and
19 the state , s tate agencies, counties, municipal corporations, school districts and other public corpo-
20 rations o r  politica l subdivisions, who contracts to pay a remuneration fo r and secures the right to
21 direct and contro l the services o f  any person.
22 ( 1 4 ) “ Guaran ty  contrac t insurer" and “ insure r” mean the State Accident Insurance Fund Cor-
23 poration o r  an insurer authorized under ORS chapter 731 to transact workers ' compensation insur-
24 ance in this state.
25 ( 1 5 ) “ Insurance and Finance Fund" means the fund created by ORS 705.145.
26 (16) “ Inva lid " means one who is physica l ly o r  menta l ly  incapacitated from earning a live lihood.
27 ( 1 7 ) “ Medica lly s ta t ionary" means that no fu rthe r materia l improvement would reasonab ly be
28 expected from  medical treatment, o r  the passage o f  time.
29 (18) “ Noncomplying employer" means a subject emp loyer who has failed to comply with ORS
30 656.017.
31 (19) “ P a r ty ”  means a claimant fo r  compensation, the emp loyer o f  the in jured worke r at the time
32 o f  in ju ry  and the insurer, i f  any, o f  such employer.
33 (20) “ P a y ro l l "  means a record o f  wages payable to worke rs  fo r the ir services and includes
34 commissions, va lue o f  exchange labor and the reasonable va lue o f  board, rent, housing, lodging o r
35 s im ila r advantage received from the employer. However, "p a y ro l l ” does not include overtime pay,
36 vacation pay, bonus pay, tips, amounts payable under profit-sharing agreements o r  bonus payments
37 to reward workers fo r safe working practices. Bonus pay is limited to payments which are not an-
3s ticipated under the contract o f  employment and which a re  paid at the sole discretion o f  the em-
39 p loyer. The exclusion from payro l l o f  bonus payments to reward worke rs  fo r  safe working practices
40 is on ly  fo r  the purpose o f  calculations based on pay ro l l  to  determine premium for w o rke rs ’ com-
41 pensation insurance, and does not affect any other ca lcu la t ion  o r determination based on payro l l fo r
42 the purposes o f  this chapter.
43 (21) "Pe rson " includes partnership, jo int venture, association and corporation .
44 (22) "Self-insured emp loyer”  means an employer o r  group o f  employers certified under ORS
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1 656.430 as meeting the qualifications set out by ORS 656.407.
2 (23) "State Accident Insurance Fund Corpo ra t ion ”  and “ co rpo ra t ion " mean the State Accident
3 Insurance Fund Corporat ion created under ORS 656.752.
4 (24) “ Subject emp loyer” means an employer who is subject to this chapter as provided by ORS
5 656.023.
6 (25) "Subject w o rke r ”  means a w orke r who is subject to t.‘ *s chapter as provided by ORS
7 656.027.
8 (26) “ Wages” means the money rate at which the service rendered is recompensed under the
9 contract o f  hiring in force at the time o f  the accident, including reasonab le va lue o f  .board, rent,

10 housing, lodging o r  s im ila r advantage received from the employer , and includes the amount o f  tips
11 required to be reported by the employer pursuant to section 6053 o f  the In terna l Revenue Code o f
12 1954, as amended, and the regulations promulgated pursuant thereto , o r  the amount o f  actual tips
13 reported, whichever amount is greater. The State Accident Insurance Fund Corporat ion may estab-
14 lish assumed minimum and maximum wages, in conform ity with recognized insurance principles, a t
15 which any worke r sha ll be carried upon the payro l l o f  the emp loye r fo r the purpose o f  determining
I'1 the premium o f  the employer.
17 (27) "W o rk e r ” means any person, including a m inor whether law fu l ly  o r  un law fully employed,
18 who engages to furnish services for a remuneration, subject to the direction and contro l o f  an em-
19 p loye r and includes salaried, elected and appointed o ffic ia ls  o f  the state, state agencies, counties,
20 cities, school districts and other public corporations, but does not include any person whose services
21 are performed as an inmate o r  ward o f  a state institution.
22 (28) “ Independen t c o n t r a c t o r ”  h a s  the m ean ing  f o r  t h a t  t e rm  p rov id ed  in sec t ion  1 o f  th is
23 1989 A c t .
24 S E C T IO N  4. ORS 656.027 is amended to read:
25 656.027. All workers  are subject to ORS 656.001 to 656.794 except those nonsubject workers  de-
26 scribed in the fo llowing subsections:
27 ( l )  A worke r employed as a domestic servant in o r  about a private home. F o r  the purposes o f
28 this subsection "domestic servant" means any worker engaged in household domestic service.
29 (2) A worke r employed to do gardening, maintenance, repair , remodeling o r  s im ilar work in o r
30 about the private home o f  the person employing the worker.
31 (3)(a) A worke r whose employment is casual and either:
32 (A) The employment is not in the course o f  the trade, business o r  profession o f  the employer;
33 o r
34 (B) The employment is in the course o f  the trade, business o r  profession o f  a nonsubject em-
35 p loyer.
36 (b) Fo r  the purpose o f  this subsection, “ casua l”  re fers on ly  to employments where the work  in
37 any 30-day period, without regard to the number o f  workers  employed, involves a total labo r cost
38 o f  less than $200.
39 (4) A person fo r whom a ru le o f  l iability fo r in ju ry o r  death arising out o f  and in the course o f
40 employment is provided by the laws o f  the United States.
41 (5) A worker engaged in the transportation in interstate commerce o f  goods, persons o r  p roperty
42 fo r  hire by rail, water, a i rc ra ft  o r motor vehicle, and whose employer has no fixed place o f  business
43 in this state.
44 (6) Workers  o f  any city having a population o f  more than 200,000 that provides by ord inance o r
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1 cha r te r  compensation equivalent to compensation under ORS 656.001 to 656.794.
2 (7) So le  proprie tors . W hen  la b o r  o r  se rv ice s  a r e  p e r f o rm e d  unde r  c o n t r a c t ,  the  so le  p ro -
3 p r i e t o r  m u s t  q u a l i fy  as an  independen t c o n t r a c t o r .
4 (8) Pa rtners  who a re  not engaged in work performed in direct connection with the construction ,
5 a lte ra t ion , repa ir , improvement, moving o r  demolit ion o f  an improvement on rea l p roperty  o r
6 appurtenances thereto. W hen  la b o r  o r  se rv ice s  a r e  p e r fo rm e d  unde r c o n t r a c t ,  th e  p a r tn e r s h ip
7 m u s t  q u a l i f y  as an  independen t c o n t r a c t o r .
8 (9) A corpora te  o f f icer who is also a d irec to r o f  the corporation and has a substantial ownership
9 interest in the corporation , regardless o f  the nature o f  the work performed by such off icer. However,

10 i f  the activities o f  the corporation are conducted on land that receives farm use tax assessment
11 pursuant to ORS 215.203 and ORS chapter 308, corpora te  o ff icer includes al l individuals identified
12 as d irectors in the corporate bylaws, regardless o f  ownership interest, and who a re  members o f  the
13 same family, whether re lated by blood, marriage o r  adoption. W hen  la b o r  o r  s e rv ic e s  a r e  pe r -
14 fo rm ed  u n d e r  c o n t r a c t ,  the c o rp o ra t io n  m u s t  q u a l i f y  as  an  independent c o n t r a c t o r .
15 (10) A person perform ing services primari ly fo r  board and lodging received from any religious,
16 charitab le o r  r e l ie f  organization .
17 (11) A newspaper ca r r ie r  utilized in compliance with the provisions o f  ORS 656.070 and 656.075.
18 (12) A person who has been declared an amateur ath lete under the rules o f  the United States
19 Olympic Committee o r  the Canadian Olympic Committee and who receives no remuneration fo r
20 performance o f  services as an athlete other than board, room, rent, housing, lodging o r  o the r rea-
21 sonable incidental subsistence allowance, o r  any amateur sports official who is certified by a re-
22 cognized O regon o r  national certifying authority , which requires o r  provides l iab i lity  and accident
23 insurance fo r  such offic ia ls. A roster o f  recognized Oregon and national certifying authorit ies will
24 be maintained by the Department o f  Insurance and Finance, from lists o f  certifying organizv^ons
25 submitted by the O regon School Activities Association and the Oregon Pa rk  and Recreation Society.
26 ( 1 3 ) V o lun tee r  personnel participating in the ACTION programs, organized under the Domestic
27 Vo lun teer Serv ice Act o f  1973, P.L. 93113 , known as the Foster Grandparent P rog ram  and the
28 Senior Companion Program , whether o r  not the vo lunteers receive a stipend o r  nominal reimburse-
29 ment for time and trave l expenses.
30 ( 1 4 ) A person who has an ownership o r  leasehold interest in equipment and who furnishes,
31 maintains and operates the equipment. As used in this subsection “ equipment” means:
32 (a) A motor vehic le used in the transportat ion o f  logs, poles o r piling.
33 (b) A moto r vehic le used in the transportat ion o f  rocks, gravel, sand, d ir t  o r  asphalt concrete.
34 (c) A motor vehic le operated as a taxicab as defined in ORS 767.025.
35 (15) A person engaged in the transportat ion o f  the public for recreationa l down r iv e r  boating
36 activities on the waters o f  this state pursuant to a federal permit when the person furnishes the
37 equipment necessary fo r  the activity. As used in this subsection, “ recreationa l down-river boating
38 activ ities" means those boating activities fo r the purpose o f  recreational fishing, swimming o r
39 sightseeing utiliz ing a f loa t cra ft with oars o r  paddles as the primary source o f  power.
40 (16) A person who performs vo lunteer ski patro l activities who receives no wage o the r than
41 noncash remuneration .
42 (17) A person 19 years  o f  age o r  o lde r who contracts with a newspaper publishing company o r
43 independent newspaper dea ler o r  contractor to distribute newspapers to the genera l public and
44 perfo rm o r  undertake any necessary o r  attendant functions related thereto.

9
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1 S E C T IO N  5 .  ORS 656.029 is amended to read:
2 656.029. (1) I f  a person awards a con trac t involving the performance o f  labo r where such labo r
3 is a normal and customary p a r t  o r  process o f  the person's trade o r  business, the person awarding
4 the contract is responsible fo r  p rov id ing workers' compensation insurance coverage fo r a l l individ-
5 uals, o ther than those exempt under O R S  656.027, who perform labo r under the contract unless the
6 person to whom the con trac t is awarded provides such coverage fo r those individuals before labo r
7 under the contract commences. I f  qn individual who performs labo r under the contract incurs a
8 compensable in ju ry , and no w orke rs ' compensation insurance coverage is provided fo r  that individ-
9 ual by ‘ he person who is charged with the responsibility fo r  provid ing such coverage before labo r

10 under the contract commences, tha t person sha ll be treated as a noncomplying emp loyer and bene-
11 fits shall be paid to the in ju red w o rk e r  in the manner provided in ORS 656.001 to 656.794 fo r the
12 payment o f  benefits to the w o rk e r  o f  a noncomplying employer.
13 (2) I f  a person to whom the c on trac t  is awarded is exempt from  coverage under ORS 656.027,
14 and that person engages individuals who are  not exempt under ORS 656.027 in the performance o f
15 the contract, that person sha l l prov ide workers ' compensation insurance coverage fo r  al l such indi-
16 viduals . I f  an individual who perfo rms labo r under the contract incurs a compensable in ju ry , and
17 no workers' compensation insurance coverage is provided fo r that individual by the person to whom
18 the contract is awarded, that person sha l l  be treated as a noncomplying employer and benefits sha ll
19 be paid to the injured w o rk e r  in the manner provided in ORS 656.001 to 656.794 fo r  the payment o f
20 benefits to the worke r o f  a noncomplying employer.
21 [(3) A person, other than a partnersh ip  engaged in work perform ed in direct connection with the

22 construction, alteration, repair, improvement, mooing or demolition o f  an improvement on real property

23 or appurtenances thereto, who subm its p r o o f o f  compliance with O R S  657.042, is conclusively presum ed

24 to be an independent contractor and  is  not eligible to receive benefits under this chapter unless the
25 person has obtained coverage fo r  such benefits pursuant to O R S 656.128.]
26 [(4)] (3 ) As used in this section:
27 (a) ‘'Person" includes partnersh ips , jo in t  ventures, associations, corporations, g o v e rnm en ta l
28 agencies and sole proprietorships.
29 (b) “ So le proprie to rsh ip ” means a business entity o r  individual who performs labo r without the
30 assistance o f  others.
31 S E C T IO N  6. ORS 657.040 is amended to read:
32 657.040. (1) Services performed by an individual fo r  remuneration are deemed to be employment
33 subject to this chapter unless and until it is shown to the satisfaction o f  the assistant director that:
34 (a ) S u ch  ind iv idua l is  a n  ind ependen t c o n t r a c t o r ,  as th a t  t e rm  is defined in sect ion  1 o f
35 th is  1989 A c t ;  o r
36 [(1)] (b) Such individual has been and wil l continue to be free from control o r direction over the
37 performance o f  such services, both under a contract o f  service and in fact; and
38 [(2)(a)] (c ) Such individual cus tomari ly  is engaged in an independently established business
39 the same nature as that invo lved in the contrac t o f  service. I; or]
40 [(b) Such individual holds oneself out as a contractor and employs one or more individuals to as-

41 sist in the actual performance o f  services a n d  who meets the following criteria shall be deemed to have

42 an independently established business :]
43 [(A) The individual custom arily has two or more effective contracts except when the individual

44 perform s services as a fu ller or bucker in the logging industry.]

B Eng. HB 2320
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1 [(B) The individual as a norm al business practice utilizes separate telephone service, business

2 cards and engages in such commercial advertising as is customary in operating sim ilar businesses.]

3 1(C) The individual is recognized by the Department o f  Revenue as an em ployer .)
4 [(D) The individual furnishes substantially all o f  the equipment, tools and  supplies necessary in

5 carrying out the contractual obligations.]

6 [(3)] (2 ) A finding that an individual performed services fo r an employing unit and earned less
7 than the minimum amount necessary to quali fy fo r  benefits under ORS 657.150 based on earnings
8 from that employing unit sha l l not be considered in determining whether such serv ice is employment
9 under subsec t ion  (1 ) o f  this section.

10 S E C T IO N  7. ORS 701.005 is amended to read:
11 701.005. As used in this chapter:
12 (1) "Board" means the Builders Board .
13 (2) “ Bu i lde r” means a person who, (in the pursuit o f  an independent business] f o r
14 compensa t ion , undertakes o r  offers to undertake o r  submits a bid, o r  fo r  compensation and with
15 the intent to sell the s tructure arranges to construct, a lter, repair, improve, move over public
16 highways, roads o r  streets o r  demolish a structu re  o r  to perform any w ork  in connection with the
17 construction, a lte ration , repair , improvement, moving over public highways, roads o r  streets o r
18 demolition o f  a structure, and the appurtenances thereto. “ Builder" includes, but is not limited to:
19 (a) A person who purchases o r  owns property and constructs o r  fo r compensation arranges fo r
20 the construction o f  one o r  more s tructures with the intent o f  selling the s truc tu re  o r  s tructures ;
21 (b) A school district, as defined in ORS 332.002, that permits students to construct a s tructure
22 as an educational experience to lea rn  building techniques and, upon completion o f  the structure , the
23 district se lls the completed structure; [or]
24 (c) A community college district, as defined in ORS 341.005, that permits students to construct
25 a structure as an educational experience
26 to learn building techniques and upon completion o f  the structure, the d is tr ic t se lls the completed
27 structure; o r  (.]
28 (d) A n  ind iv idua l o r  bu s iness  e n t i t y  th a t  is an independent c o n t r a c t o r ,  as  th a t  t e rm  is
29 defined in sec t ion  1 o f  th is  1989 A c t .
30 (3) I f  a builder is registered fo r residential w o rk  only, “ s tructure”  means a residence, including
31 a site-built home, a modular home constructed off-site, a condominium and a mobile home, a duplex
32 o r  multiunit residential building consisting o f  fou r  units o r less. I f  a bu i lder has extended registra-
33 tion to include work performed on buildings o f  a l l  types as provided in ORS 701.060, “ s t ruc tu re ”
34 means all types o f  buildings, regardless o f  use.
35 S E C T IO N  8. ORS 657.042 and section 1, c h a p t e r _________, Oregon Laws 1989 (En ro l led  House
36 Bil l 2048), are repealed.
37 _________________

B Eng. HB 2320
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L abor L e tte r
A Special News Report on People 

And Their Jobs in Offices, 
Fields and Factories

A N E W  CONNECTICUT L A W  targets 
construction-firm cheaters. I

Companies that lose contracts can sue 
winning bidders who evade paying Unem­
ployment and workers’ compensation, under 
a law taking effect Oct. 1. James Lohr, di­
rector of the Carpentry Industry Partner­
ship, a labor-industry group based in Nor­
walk, says such practices are "a severe 
problem for legitimate contractors" who 
make the required payments.

"I can now make the enforcement people 
do their job," says Michael Hobbs, a New 
Canaan contractor. The IRS says that at 
least SI.6 billion a year in tax revenue has 
been lost nationally; it estimates that 38% of 
employers misclassify workers as contrac­
tors, avoiding unemployment, workers’ com­
pensation and Social Security taxes. Joint 
union-industry groups in California and Illi­
nois show interest in similar legislation.



hurdle to industrial development in 
New Mexico. We've had people who 
have left the state and others who say 
they won’t come here because of this 
law." Carruthcrs says he will not sign a 
purely cosmetic bill, and he wants a 
tuca ,urc oe.u.'t i;:.1 the law. st

'[W ORKERS': COMPENSATION

C onnecticut: ta k e s  asm 
a t  w o rk e rs5 com p frau d

1 he State of Connecticut is cracking 
down on firms and individuals that 

knowingly misrepresent workers as in­
dependent contractors in order to save 
on unemployment and workers’ com­
pensation insurance costs when bid­
ding construction projects.

A new law that takes effect Oct. 1 
gives “any person, firm, association or 
corporation” injured by the skimping 
the right to sue for damages in state 
court. Previously, only the state and 
workers could sue. Public Act 90-273 
covers any “competitive bid for a proj­
ect involving construction, repair, re­
modeling, alteration, rehabilitation, 
conversion, modernization, improve­
ment, rehabilitation, replacement or 
renovation o f  a building or structure."

“This is a severe problem for legiti­
mate contractors that are paying bene­
fits, as required by law, but are at a 
competitive disadvantage when bid­
ding against companies that do not 
pay benefits," says Jim Lohr, executive 
director o f the Carpentry Industry 
Partnership, a Norwalk-based labor- 
management organization that sup­
ported the legislation.

According to the group, the typical 
Connecticut commercial contractor has 
hourly labor costs o f S27.78. Such 
firms can save 25°/o by misclassifying 
workers as independent contractors 
because they do not have to pay un­
employment taxes ($1.08), workers' 
compensation insurance ($4.57) and 
Social Security ($1.33).

Under the new law, employee status 
wall be determined according to the 
federal tax code. It generally treats an 
individual as an employee if the em- • 
ployer "has the right to discharge the 
employee" and "the "employer supplies 
the employee with tools and a place to 
work.” In an independent contractor 
situation, the Internal Revenue Service 
says the employer has “ the right to 
control or direct only the result o f the 
work and not the means and methods 
of accomplishing the result." a

M a s t s  t a k e  a  c h o p p e r  r id e

Chicago's year-old AT&T Corporate 
Center redefined itself on the city 
skyline last week when a crew o f rig­

gers, with a big lift by a helicopter, 
topped off its 60-story frame with four 
new decorative steel spires.

Each o f the spires was broken down 
into three interlocking sections and 
airlifted from a nearby parking lot with 
a helicopter crane. Two o f them reach 
170 ft and the others are 167 ft tall. 
The five-hour operation required 12 
lifts and cost the building’s owner, 
Stein & Co., Chicago, about $565,000.

“ In all, we probablv lifted about 
170,000 lb o f iron up tiicrc," says Pat 
Higgins, president o f Higgins Tower 
Service Inc., Muskego, Wis. “ It’s- the 
heaviest lift we’ve been involved with 
since the Sears Tower."

Two o f the four lower sections o f 
the spires weighed roughly 19,000 lb, 
bumping right up against the helicop­
ter’s lifting capacity. “Our 
limit is 20,000 lb," notes 
David Horton, manager 
o f  heavy lift operations 
for Erickson Air Crane 
Co., Central Point, Ore.

The firm often lifts at
or near capacity, says 
Horton, but usually not 
on downtown high-rise 
projects like A T& T. 
“That’s what makes this 

job  unique," he say s.
The chopper first lifted 

the bottom sections, low­
ering them into 34-ft- 
deep wells in the tower. 
Dampening devices were 
installed about 23 ft up 
the sections to reduce the 
amplitude and accelera­
tion o f wind sway. Two of 
the bottom secdons are 
57 ft tall. The other two 
are 54 ft tall. All have a 
36-in. base diameter and 
taper gradually to 12 in. 
at die top o f the third 
section.

The helicopter crane 
then lifted each o f die 
four 68-ft-tall middle sec­
tions, setung them onto 
the bases where crews 
made connccrions. The 
spires were topped by 45- 
ft-long peak sections.

“ It requires an cxper-

Helicopter crane topped off 
the roof of Chicago's AT&T 
Corporate Center with four 
new steel spires last week. 
The job required 12 lifts and 
was done earfy on Sunday 
morning, when the bustling 
Loop district is relatively empty 
of bystanders.
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I lleg a l ‘S u b c o n tr a c t in g ’
T o  t h e  E d i t o r :  ‘ - 1

“ N e w  R o w s  t n  H o c  i n  t h e  ' H a r v e s r i  ’  

o f  S h a n e " ’  ( W e e k  i n  R e v i e w ,  J u l y ' '  
2-S) c ; t r i b u t e - ;  t r t a r . y  r . i  t h b  p r o b l e m s —';

i.miciiag: tore'. *n:l;as to*"
“ t h e  g r o w i n g  p r a c t i c e  o i  d e f i n i n g  m i*  ■ ’  

g r a n t  i a b o r e t s  a s  I n d e p e n d e n t  s u b ­

c o n t r a c t o r s ,  r a t h e r  t h a n  e m p l o y e e s . '

U n f o r t u n a t e l y ,  f a r m e r s  a r e n ' t  t h e  
o n l y  e m p l o y e r s  w h o  m i s c l a s s i f y  e m * "  

■ p l p y f t «  a s  “ i n d e p e n d e n t ”  s u b c o n ­

t r a c t o r s .  J S £ a r s  a n d  m o r e  c o n t r a c t o r s  

I n  . t h e  c o n s t r u c t i o n  I n d u s t r y  a r e  e m - ,  
p l o y i n g  w o r k e r s  a s  i n d e p e n d e n t  s u b -1 
c o n t r a c t o r s  t o  a v o i d  p a y i n g  l e g a l l y  

m a n d a t e d  b e n e f i t s  — . v / o r k e r s ’ c o r o -  

p e n s a t t o n ,  u n e m p l o y m e n t  i n s u r a n c e  

a n d  ro c i a l  S e c u r i t y  —  t o  g a i n  a  c o m -  

/  p e t ' . d v e  b i d d i n g  u d v a n t a g e ,  a c c o r d -  
’ t o g  t o  i n d u s t r y  w i t n e s s e s  w h o  t e a t n  >

. f l e d  b e f o r e  C o n g r e s s  t o s t  A p r i L

T h e  G e n e r a l  A c c o u n t i n g  O f f i c e  e s ­

t i m a t e d  t h a t  i n  13S-» a l o n e  t h e  F e d e r a l  

G o v e r n m e n t  l o s t  $1.<3 b i l l i o n  I n  t a x  

r e v e n u e s  b e c a u s e  o f  e m p l o y e e  m l s -  

c l n s s i f i c a t i o n .  T h e  l o s t  r e v e n u e s  r e p -  

r e s e n t  n e a r l y  1 0  p e r c e n t  o f  t h e  e n t i r e  "  
D e p a r t m e n t  o f  H o u s i n g  a n d  U r b a n '  

D e v e l o p m e n t  b u d g e t  f o r  t h a t  y e a r .  

T h i s  s c h e m e  n o t  o n l y  c h e a t s  t a x p a y -  * 

e r s ,  b u t - a l s o  h u r t s  e m p l o y e e s  w h o  d o ’ 

n o t  r e c e i v e  t h e i r  b e n e f i t s ,  a n d  c o m -  7 ' 
t r a c t o r s ,  b o t h  u n i o n  a n d  n o n u n i o u ^  1 

w h o .  l o s e - j o b s  t o  u n s c r u p u l o u s  e m -  *  

*.<• p l o y e r *  w h o  k n o w i n g l y  b r e a k  t h e  l a w / '  ” * 
M i s c l a s s i f y i n g  e m p l o y e e s  i s  a  n a -  *■ 

t l a n a l  e p i d e m i c  t o  t h e  c o n s t r u c t f o r r  “  
i n d u s t r y  t h a t  i n v o l v e s  a n  a l a r m i n g '  

n u m b e r  o f  l a r g e  c o n t r a c t o r s  w h o  d o *  ■' 

b u s i n e s s  w i t h  m a j o r  c o r p o r a t i o n s  a n d ’ *

’ t h e  F e d e r a l  G o v e r n m e n t .  R e c e n t l y ,  ‘ •• 

f o r  e x a m p l e ,  a  l a r g e  M a s s a c h u s e t t s  * * 
c o n t r a c t o r .  T o t a l  P r o p e r t y  S e r v i c e s  ’ ;  

o f ' N e w  E n g l a n d ,  w a s  c o n v i c t e d  i n '  

C o n n e c t i c u t  f o r  l a b o r  v i o l a t i o n s  r e l a t - - "  

- e d  t o - e m p l o y e e 1 m i s c l a s s i f i c a t i o n  
w h i l e  r e m o d e l i n g  a  G e n e r a l  M i l l s  ”  

R e d .  L o b s t e r  r e s t a u r a n t .  T h e  c e n t r a c -  * 1 
t o r ,  w h i c h  a l s o  d o e s  m i l l i o n s  o f  d o l -

• t o r s o t  b u s i n e s s  w i t h  t h e  F e d e r a l  G o v -

'  e m i n e n t ,  i s  u n d e r  I n v e s t i g a t i o n  b y ”  
t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n ,  : 

F o r t u n a t e l y ,  i n  t h e  l a s t  y e a r  s e v -  *

• e r a l  s p a t e s  h a v e  p a s s e d  l e g i s l a t i o n  '  • 
a l l o w i n g  c o n t r a c t o r s  t o  s u e  c o m p e d -  • * 

t o r s  w h o  w i n  b i d s  b y  m i s c l a s s i f y i n g  * • 
e m p l o y e e s  a s  I n d e p e n d e n t  s u b c o n * '  

t r a c t o r s .  C o n g r e s s  h a s  a l s o  h e l d  h e a r " 0 * ' 

t o g s  . o n  e m p l o y e e  m i s c l a s s i f i c a t i o n -  

t h a t  a r e  l i k e l y  t o  g e n e r a t e  l e g i s l a t i v e '  • '  

p r o p o s a l s .
I f  t h e  p r a c t i c e  o f  m i s c l a s s i f y i n g  

e m p l o y e e s  a s  t o d e j w n d e n t  s u b c o n ­

t r a c t o r s  c o n t i n u e s  t o  g r o w ,  m o r e  e m -  ”  
p l o y e c s  w i l l  l o s e  t h e i r  b e n e f i t s  and b e  ‘ ’ ■ 

e x e m p t e d  f r o m  F e d e r a l  a n d  s t a t e  l a -  — ' 

b o r  l a w  p r o t e c t i o n ;  m o r e  e m p l o y e r s *  *'■ 

w h o  p r o p e r l y ,  c l a s s i f y  t h e i r  e m p l o y - ’ ; - '  

e c s  w i l l  l o s e  w o r k  t o  c o m p e t i t o r s  w h o  ’ “  

d o  n o t ,  and l iv e  t a x p a y e r s ’ b u r d e n  w i l l ' '  • 

g r o w .  John Cunningham ‘
M ichaei. D .  H o o n s  • "  

N o r w a l k ,  C o n n ,  A u g .  1 , 1 9 9 1 '  -  

The w r i t e r s  arc, respectively, labor ’ ’
. and managemenl co-chairmen. Car- ). ; 
pcntry Industry Partnership.
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(7; xxOUSE COMMITTEE REPO^r
Date Referred: March 13, 1992 FURTHER REFERRALS:
Date of Committee Action: i? ' ^  ^7 

The JUDICIARY Committee considered: HB 469

HOUSE BILL NO. 469 COMMON TRUST FUNDS (BANKS/TRUST CO.’S)

"An Act relating to common trust funds of banks and trust companies."

RECOMMENDATIONS: 
be replaced with_____
[ ] have attached amendments(s)
[ ] do pass 
[ ] do not pass 
[ A  no recommendations 
[ ] individual recommendations 
[ ] additional referral to the___

ADOPTS:

[ ] the same title 
.[ ] a new title

Committee

letter of Intent

ATTACHES NEW FISCAL NOTE(s): 
[ ] fiscal impact______________

(Dept) APPROVES PREVIOUS: 
[ ] fiscal note(s)____

(Dept/Due)



STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE
Bill No. HB 469

Department Affected:Revision Date: 0 3 /1 1 / 9 2 _________________
Title: An A c t  r e l a t in g :  to  common BRU:

t ru st  funds...________________Components:

Sponsor: G ru e n b e rg ______________________
Requestor: H o u se  L a b o r  <S; Commerce COMPONENT SERIAL NO.

Alaska Court System 
Trial Courts

000 | 000 000 | 768

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

TOTAL OPERATING

oc oo oo

0.0

oo

J.O

CAPITAL

REVENUE

FUNDING: (Thousands of C liters)
GENERAL FUNDS

oc
0.0 0 ,0 0.0 0.0 0.0

FEDERAL FUNDS

OTHER

TOTAL 0.0

oo oo

. . 0 . 0 0.0 0,0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: N o n e .

ANALYSIS: (Attach a separate page if necessary) 

No f i s c a l  im p a c t .

Prepared by: C. S. Christensen III, Staff Counsel " ---------------  Phone: 264-8228
Division: Alaska Court System______________________ '_____________________ Date:

. - >  / )  / !  ~ ' //vi - •// * /Approved by: Arthur H. Snowden, II, Administrative Director  ̂ ■’x ’ I.
Agency: Alaska Court System_____________________________________ '_____  Date: _____________
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Rev 1/92 Page 1 of 1
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FURTHER REFERRALS:

i i

Judiciary,(7)Date Referred: February 12, 1992 

Date of Committee Action: 3| 11.̂
The LABOR & COMMERCE Committee considered: HB 469
MOUSE BILL NO. 469 COMMON TRUST FUNDS (BANKS/TRUST CO.’S)

"An Act relating to common trust funds of banks and trust companies.

RECOMMENDATIONS: 
be replaced with_____
[ ] have attached amendments(s)
[ ] do pass 
[ ] do not pass

no recommendations 
f ] individual recommendations 
[ ] additional referral to the___

I ] the same title 
.1 ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):
[ ] fiscal impact______________

(Dept) APPROVES PREVIOUS:
[ ] fiscal note(s)_______

(D«pt/Daic)

A K  I[X] zero fiscal note v* 6 y 6 r e w  [ ] zero fiscal note(s)



House Majority Leader
C o m m it t e e s  

H o u s e  Ju d ic ia r y  

H o u s e  R u les  

H o u s e  Sta te  A ffairs 

S pe c ia l. C o m m it t e e  

M il it a r y  a  'JD V et. A ffairs 

L e g is l a t iv e  C o u n c il

S ta te  o f  A l a s k a

Representative Max F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

P.O. B o x V  

Ju n e a u . A K  99811 

(907) 465-3713 

465-4968/4986 

(Se s s io n )

3111 C  S t r e e t , Su it e  440 
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M E M O R A N D U M

A p r i l  2 4 ,  1992

TO: M em b ers o f  t h e  H o u s e  J u d i c i a r y  C o m m it t e e

FROM: R e p r e s e n t a t i v e  M ax F .  G r u e n b e r g ,  J r .  A/ w \

R E : HB 4 6 9 ,  "A n A c t  r e l a t i n g  t o  common t r u s t  f u n d s  o f  b a n k s
a n d  t r u s t  c o m p a n ie s . 11

I  w o u ld  v e r y  much a p p r e c i a t e  y o u r  s u p p o r t  f o r  HB 4 6 9 .

HB 469 a l l o w s  b a n k s  a n d  t r u s t  c o m p a n ie s  t o  e s t a b l i s h  common 
t r u s t  f u n d s  t h a t  m e rg e  t r u s t s  t h e y  h o l d  a s  t r u s t e e s  w i t h  
t r u s t s  h e l d  b y  t h e i r  a f f i l i a t e s ,  s u c h  a s  t h e i r  s u b s i d i a r i e s  o r  
p a r e n t  c o m p a n y .

Common t r u s t  f u n d s  a r e  f u n d s  t h a t  m e r g e  t h e  a s s e t s  o f  s e v e r a l  
t r u s t s .  U n d e r  e x i s t i n g  s t a t e  l a w ,  common t r u s t  f u n d s  b e tw e e n  
a f f i l i a t e s  a r e  n o t  a l l o w e d .  T h i s  c h a n g e  w i l l  a l l o w  b a n k s  and  
t r u s t  c o m p a n ie s  t o  m anage t r u s t  f u n d s  m o re  e f f i c i e n t l y  a n d  t o  
t a k e  a d v a n t a g e  o f  e c o n o m ie s  o f  s c a l e  i n  o r d e r  t o  e a r n  a h i g h e r  
r e t u r n  o n  t r u s t  i n v e s t m e n t s .

I f  y o u  h a v e  a n y  g u e s t i o n s  o r  c o m m e n ts ,  p l e a s e  c o n t a c t  me, o r  
my l e g i s l a t i v e  a s s i s t a n t ,  M a r k  H a n d l e y ,  a t  4 6 5 - 4 9 8 6 .

T h a n k  y o u .

HB4 6 9.S U P\ MT H
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M il it a r y  a n d  V et. A ffair s  

L e g is l a t iv e  C o u n c il

S ta te  o f  A l a s k a

Representative Max F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

P.O. B o x  V  

Ju n e a u , A K  99811 

(907) 465-3718 

465-4968/4986 

(Se s s io n )

3111 C  St r e e t , S u it e  440 

A n c h o r a g e , A K  99503 

(907) 561-7621

M E M O R A N D U M

M a r c h  1 2 ,  1992

TO : R e p r e s e n t a t i v e  D a v e  D o n l e y
C h a i r ,  H o u s e  J u d i c i a r y  C o m m it t e e

FROM: R e p r e s e n t a t i v e  M a x  F .  G r u e n b e r g ,  J r .

R E : HB 4 6 9 ,  "A n A c t  r e l a t i n g  t o  common t r u s t  f u n d s  o f  b a n k s
a n d  t r u s t  c o m p a n i e s . "

I  w o u ld  v e r y  much a p p r e c i a t e  i t  i f  y o u  w o u ld  s c h e d u l e  HB 469 
f o r  a h e a r i n g  a s  s o o n  a s  i t  i s  p o s s i b l e .

HB 469 a l l o w s  b a n k s  a n d  t r u s t  c o m p a n ie s  t o  e s t a b l i s h  common 
t r u s t  f u n d s  t h a t  m e rg e  t r u s t s  t h e y  h o l d  a s  t r u s t e e s  w i t h  
t r u s t s  h e l d  b y  t h e i r  a f f i l i a t e s ,  s u c h  a s  t h e i r  s u b s i d i a r i e s  o r  
p a r e n t  c o m p a n y .

Common t r u s t  f u n d s  a r e  f u n d s  t h a t  m e rg e  t h e  a s s e t s  o f  s e v e r a l  
t r u s t s .  U n d e r  e x i s t i n g  s t a t e  l a w ,  common t r u s t  f u n d s  b e tw e e n  
a f f i l i a t e s  a r e  n o t  a l l o w e d .  T h i s  c h a n g e  w i l l  a l l o w  b a n k s  a n d  
t r u s t  c o m p a n ie s  t o  m anage t r u s t  f u n d s  m o re  e f f i c i e n t l y  a n d  t o  
t a k e  a d v a n t a g e  o f  e c o n o m ie s  o f  s c a l e  i n  o r d e r  t o  e a r n  a h i g h e r  
r e t u r n  o n  t r u s t  i n v e s t m e n t s .

I f  y o u  h a v e  a n y  q u e s t i o n s  o r  c o m m e n ts , p l e a s e  c o n t a c t  me, o r  
my l e g i s l a t i v e  a s s i s t a n t ,  M a r k  H a n d l e y ,  a t  4 6 5 - 4 9 8 6 .

T h a n k  y o u .

K B 4 6 9 . T X T \M T H



H iscock & Barclay

ALBANY. NEW YORK 
BUFFALO. NEW YORK 
CARTHAGE. NEW YORK 
MAUPPAUGE.NEW YORK 
SYRACUSE. NEW YORK

J u n e  2 7 ,  1 9 9 0

M r .  T e r r y  L .  L u t z  
C h i e f  B a n k  E x a m i n e r  
A l a s k a  D e p a r t m e n t  o f  Commerce 

& E c o n o m ic  D e v e l o p m e n t  
D i v i s i o n  o f  B a n k i n g  
P .O .  B o x  D
9 t h  F l o o r ,  S t a t e  O f f i c e  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 0 8 0 0

R E : A f f i l i a t e  P a r t i c i p a t i o n  i n  Common T r u s t  F u n d 3

D e a r  M r .  L u t z :

T h a n k  y o u  f o r  y o u r  r e p l y  t o  o u r  i n q u i r y  r e g a r d i n g  u s e  o f  
a f f i l i a t e ' s  common t r u s t  f u n d s .  E n c l o s u r e  A . i s  a s u g g e s t e d  
r e g u l a t i o n  f o r  a d o p t i o n  b y  t h e  D e p a r t m e n t  w h i c h  w o u ld  p e r m i t  t h e  
e s t a b l i s h m e n t  o f  a n d  i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  i n  A f f i l i a t e ' s  
Common T r u s t  F u n d s .

I  h a v e  a l s o  e n c l o s e d  t h e  common t r u s t  f u n d  s t a t u t e s  o f  
W a s h i n g t o n ,  O r e g o n ,  I d a h o ,  U t a h  a n d  W y o m in g  ( E n c l o s u r e s  B . ,  C . , D . , 

' E . ,  a n d  F .  r e s p e c t i v e l y )  f o r  y o u r  i n f o r m a t i o n .  A s  y o u  c a n  s e e ,  
w h i l e  t h e y  a r e  d r a f t e d  s o m e w h a t d i f f e r e n t l y  f r o m  o n e  a n o t h e r ,  a l l  
a r e  b a s e d  o n  t h e  U n i f o r m  Common T r u s t  F u n d  A c t  a n d  p r o v i d e  f o r  t h e  
i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  b y  and  i n  t h e  common t r u s t  f u n d s  o f  
a f f i l i a t e s .  T h e  C o m p t r o l l e r  o f  t h e  C u r r e n c y  r e g u l a t i o n s  g o v e r n i n g  
common t r u s t  f u n d s  ( E n c l o s u r e  G . )  a r e  c o n t a i n e d  i n  12 CFR 9 . 1 8  a n d ,  
r e a d  i n  c o n n e c t i o n  w i t h  t h e  12 CFR 9 . 1 ( k )  d e f i n i t i o n  o f  " b a n k " ,  
l i k e w i s e  p e r m i t  a f f i l i a t e  p a r t i c i p a t i o n  i n  common t r u s t  f u n d s . 1 
S ee OCC T r u s t  I n t e r p r e t a t i o n  1 3 1 ,  D e c e m b e r 3 ,  1 9 8 7  a n d  T r u s t
I n t e r p r e t i v e  L e t t e r  N o . 5 6 ,  O c t o b e r  2 0 ,  1 9 8 6  E n c l o s u r e s  H. a n d  I . ,  
r e s p e c t i v e l y . )  I n t e r n a l  R e v e n u e  C ode § 5 8 4  ( E n c l o s u r e  J . )  w h i c h  
p r o v i d e s  f o r  t h e  t a x  e x e m p t  s t a t u s  o f  q u a l i f y i n g  common t r u s t  f u n d s  
a l s o  p e r m i t s  i n v e s t m e n t s  i n  a n  a f f i l i a t e d  b a n k ' s  o r  t r u s t  c o m p a n y 's

. I t  s h o u l d  b e  n o t e d  t h a t  o n  F e b r u a r y  8 ,  1 9 9 0  a t  55  F . R .  
4 8 1 4 ,  t h e  C o m p t r o l l e r  p u b l i s h e d  s u b s t a n t i a l  p r o p o s e d  a m e n d m e n ts  t o  
12 CFR 9 . 1 8  w h i c h  w o u ld  s i g n i f i c a n t l y  l i b e r a l i z e  t h e  c u r r e n t  
r e g u l a t i o n s  i n  m any r e s p e c t s .  T h o s e  a m e n d m e n ts ,  i f  a d o p t e d ,  w o u ld  
n o t  r e s t r i c t  t h e  c o m p e t i t i v e  a b i l i t i e s  o f  n a t i o n a l  b a n k s  i n  
c o m p a r is o n  t o  t h e  a u t h o r i t y  g r a n t e d  A l a s k a  f i d u c i a r i e s  b y  t h e  
p r o p o s e d  r e g u l a t i o n .

ATTORNEYS AT LAW WATERTOWN. NEW YORK
ORLANDO. FLORIDA

6400 COLUMBIA CENTER augusta, Maine

SEATTLE, WASHINGTON 98104-7018 SILVERDALE. WASHINGTON
(206) 386-5600 FAX (206) 386-5660 WASHINGTON. D.C.



Hiscock  & Barclay

M r . T e r r y  L .  L u t z  
A f f i l i a t e s  a n d  Common T r u s t  

F u n d s  
J u n e  2 7 ,  1990 
Page 3

i

common t r u s t  f u n d . 2

T h e  s u g g e s t e d  r e g u l a t i o n  a d d r e s s e s  tw o  a s p e c t s  r e l a t i n g  t o  t h e  
u s e  o f  common t r u s t  f u n d s  -  t h e i r  e s t a b l i s h m e n t  a n d  i n v e s t m e n t  i n  
s u c h  f u n d s .  S e c t i o n  ( a ) ( 1 )  m akes e x p l i c i t :  1) t h a t  A l a s k a  b a n k s  
an d  t r u s t  c o m p a n ie s  may e s t a b l i s h  a n d  a d m i n i s t e r  common t r u s t  
f u n d s ;  2 )  t h a t  t h e y  may d o  s o  e i t h e r  b y  t h e m s e l v e s  o r  j o i n t l y  a s  
c o - t r u s t o r  w i t h  a n y  c o m b i n a t i o n  o f  a f f i l i a t e d  b a n k s  o r  t r u s t  
c o m p a n ie s ;  a n d  3) t h a t  t h e  A l a s k a  common t r u s t  f u n d s  m ay a c c e p t  t h e  
i n v e s t m e n t  o f  f i d u c i a r y  f u n d s  h e l d  b y  e i t h e r  ( a )  t h e  A l a s k a  
f i d u c i a r y ,  (b )  i t s  a f f i l i a t e d  b a n k s  o r  t r u s t  c o m p a n i e s ,  (c )  
u n r e l a t e d  f i d u c i a r i e s  i f  t h e  A l a s k a  f i d u c i a r y  o r  o n e  o f  i t s  
a f f i l i a t e d  b a n k s  o r  t r u s t  c o m p a n ie s  i s  a l s o  a c o ^ - f i d u c i a r y  a n d  (d )  
b y  t h e  common t r u s t  f u n d s  e s t a b l i s h e d  b y  t h e  A l a s k a  f i d u c i a r y  o r  
i t s  a f f i l i a t e d  b a n k s  a n d  t r u s t  c o m p a n ie s  o r  b o t h  j o i n t l y .

S e c t i o n  ( a ) ( 2 )  m a ke s e x p l i c i t  t h a t  t h e  A l a s k a  f i d u c i a r y  may 
i n v e s t  f i d u c i a r y  f u n d s  i t  h o l d s ,  e i t h e r  b y  i t s e l f  o r  a s  a c o ­
t r u s t e e ,  i n  n o t  o n l y  i t s  own common t r u s t  f u n d s ,  b u t  a l s o  i n  t h e  
common t r u s t  f u n d s  o f  i t s  a f f i l i a t e d  b a n k s  a n d  t r u s t  c o m p a n i e s .

S e c t i o n  ( b )  u t i l i z e s  t h e  I n t e r n a l  R e v e n u e  C ode t o  d e f i n e  
a f f i l i a t e d  b a n k s  a n d  t r u s t  c o m p a n ie s  t o  a c h i e v e  c o n s i s t e n c y  w i t h  
t h e  C o m p t r o l l e r ' s  r e g u l a t i o n s ,  t h e  I n t e r n a l  R e v e n u e  C od e  and  t h e  
s e c u r i t i e s  la w s  ( S e e  SEC No A c t i o n  L e t t e r  M ay 1 9 ,  1 9 8 6  t o  S u n T r u s t  
B a n k s ,  a v a i l a b l e  J u n e  1 8 ,  1 9 8 6 ,  E n c l o s u r e  K . )  s i n c e  b o t h  t h e  t a x  
e x e m p t  s t a t u s  o f  common t r u s t  f u n d s  a n d  t h e i r  e x e m p t i o n  f r o m  
r e g i s t r a t i o n  u n d e r  t h e  s e c u r i t i e s  la w s  i s  v i t a l  t o  t h e i r  
e f f e c t i v e n e s s  f o r  t h e  t r u s t  c u s t o m e r .  IR C  § 1 5 0 4  ( E n c l o s u r e  L . )  
e s s e n t i a l l y  d e f i n e s  a f f i l i a t e d  b a n k s  a n d  t r u s t  c o m p a n ie s  a s  t h o s e  
w h i c h  a r e  80% o r  m o re  ow ned a n d  c o n t r o l l e d  b y  a common p a r e n t .

We w o u ld  b e  p l e a s e  t o  d i s c u s s  t h e  p r o p o s e d  r e g u l a t i o n s  w i t h  
y o u  f u r t h e r ,  r e s p o n d  t o  q u e s t i o n s  y o u  may h a v e  a n d  p r o v i d e  w h a t e v e r

2. Common t r u s t  f u n d s  m a i n t a i n e d  e x c l u s i v e l y  f o r  q u a l i f i e d  
e m p lo y e e  b e n e f i t  p l a n s  a r e  a l s o  t a x  e x e m p t ,  b u t  t h e i r  e x e m p t i o n  
' f lo w s  f r o m  t h e  e x e m p t  s t a t u s  o f  t h e  p a r t i c i p a t i n g  p l a n s  u n d e r  §5 0 1  
an d  § 4 0 1 ( a )  o f  t h e  I n t e r n a l  R e v e n u e  Code r a t h e r  t h a n  IR C  § 5 8 4 .


