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UNDERAGE DRINKING POLICY STATEMENT

Much national, media attention has been focused recently on the problem of
uiidernen drinkino in our society. And in our own state of Alaska tho press
extensively covered tho story of two lives taken in a traffic accident last
summer which was caused by sn underage drinker.

As parents, an citizens, and as involved members of the business
community, we are seriously concerned with the impnet this problem hns on n!l
our lives. The combined membership of the Alaska Wineand Spirits Wholesalers
Association and the Alaska Cabaret, Hotel, Restaurant, and Retailers
Association (CHARR), representing the beverage alcohol industry, is resolved
to be part, of the solution to this societal problem,

We wish to he forthright about our point of view as an industry. We
ndvocntn the concept of responsible decision making about, alcohol use and the
responsible use of the products we sell,

Persons under the age of 21 who attempt to purchase or consume alcohol

nre not making a responsible decision. They failto consider full.y the
consequences of such nn illegal action. They fall to makeresponsible use of
hcverngc nlc.ohol, And such irresponsibility has an impact on us all, in some

caacK, n tragic impact.

While we ns on industry cannot provide a total solution, there are some
actions we can take that w.ll contribute to it, As we reaffirm our commitment
to he responsible purveyors of a regulated product, we also pledge to
undertake the following steps;

1. A Public Awareness Campaign

Through graphic point, of sale materials wc wish to raise the level of public
consciousness of the underage drinking issue as well as to send a message to
those under 21 seeking t.o purchase alcohol that, we do not want their business.
Parents of teenagers need to he reminded of the consequences of illegal use of
alcohol. Tr. is not just a case of "Bowing wild oats"”; the use of alcohol by
persons under 21 is breaking the law.

2. Lobbying for Enforcement of Existing Law

Tho State of Alaska Statutes controlling alcoholic beverages arc some of the
most progressive of all SO states. But our excellent laws are of little use
If there la no enforcement effort. In our state, the Alcohol Beverage Cowtrol
Board is established as a regulatory agency; enforcement is a function of
police agencies. We will demand of our state and local government, official*
that, police agencies bn given the necessary direction to enforce the <current
law. If wn an a society nre sincere in our expressed concern Cor underage
drinking, then our governmental bodies am our representatives must give this
issue priority when providing direction snd allocating resources to our police
agencies. If wo as a society are serious, Lf'we mean what wa say about the
prnhlrm of underage drinking, then the underAgo drinker must pay a penalty for
breaking the law.
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3. lobbying tor Improvement of Existing Law

Although our state law* »ro very progressive, we see two areas where change
could significantly affect the underage drinking problem for the batter.
Pirat, the penalties ant for underage drinkers are the traditional fine and/or
jail sentence for this misdemosnor. We believo that in addition, the courts
should have the option of diversionary penalties such as community service

and/or counseling programs. One of the best penalties, we feel, is to dplay,
suspend, or revoke the driver's license for an alcohol-related violation by a
person under 21. Thi* penalty is directed at the wunderage drinker and can

serve ns a mill deterrent for teenagers.

The second nrea that requires change concerns the difficulties faced in
preventing tho use of false |IDs. The State of Alaska must take steps to
combat this problem by Issuing drivers' licenses and identification cards that
cannot, he altered, duplicated, or counterfeited. Such technology is readily
available and is already widely used by banka issuing credit cards. Tho state
of New Jersey currently wuses a "latent security image" to eliminate the
altrration, duplication, and counterfeiting of drivers' licenses. W believe
Alaska should alao lie a leader 1n taking thi* progressive atep.

Article XXI of the (J. S. Constitution grants state* the right, to rcgulLate and.
control distribution and sale of alcohol beverages. We hope that our efforts
will ICHd nur local and state governments to exercise this right, adopting
measure* to curb underage drinking and lessen its impact, on our society.

ee"eEND***
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Pioneer Bar & Liquor Stoic, Inc.

CHR1SIW B M.THNQ3

* Kk x K Hainei, Aiaito 99827
(9073 7664101 Buda,*

(907) 756-2474 Offlcc
March 10, 1992 (907) 7673374 iAX

Representative Flnkelstein, Chairman
Labor & Coomerce Committee

Box V

Juneau, AK 99811

Deer Representative Flnkelstein:

I am writing to urge you to amend House B ill 436, introduced by Representative
Cheri Davis, to include changes to correct the wording of AS 04.21.020 "Civil
liability of persons providing alcoholic beverages" and AS 04.21.050 "Proof of

Age."

As 1t now stands, the Proof of Age Statute defines acceptable I.D. as a valid
Driver's License or I.D. Ctrd encased In plastic with a photo and blrthdate.

The Civil Liability Statute says we may not be held civilly liable 1f we take

a Signed Statement, Liquor I.D. Card (which we don't even have In Alaska) or
Driver's License. In other words, if a person accepts a U.S. Military Card or
other 1I.D. which meets the requirements of the Proof of Age Statute, there would
be no protection from a civil suit 1f the I.D., accepted 1n good faith, turns

out to be false. Please note that there would be protection from criminal charges
(AS 04.21.050 (c)) 1f the same |.D. were taken.

The amendment being offered would replace "liquor Identification card, or driver's
license” 1n the Civil Liability Statute with "ldentification meeting the require-
ments of" the Proof of Age Statute. In addition the amendment would add to (c)

of the Proof of Age Statute, regarding criminal liability, "neetlng the require-
ments of AS 04.21.050 (b)".

As the A.B.C. Board, through regulation, redefines "valid Identification'lin the
Proof of Age Statute, this amendment would protect licensees or their agents and
employees from being held criminally and civilly liable for accepting such I.D..
For Instance, the A.B.C. Board has recently adopted regulations allowing the
acceptance of passports as "valid Identification." Under the law, as 1t stands,
we would not be protected from civil or criminal liability 1f we accepted a
passport.

Please amend House B ill 436 to Incorporate these changes. Thank you for your
consideration of this request.

copies to: Rep. Davis
Rep. Mackle
Rep. Choquette






H

A

S

T H

B E E N

| S

D O CUM ENT

R EPH OTOGIRAPMHED

T O A SSURE L EG IB ILITY



wee «WRe*< CF af9** 1

o3pT Phnoot
1sT 7u’7
Soc.#t2L ttt. (a}IfftUonaM «:t(tcaH torcnploTW of

theHoaMeeqaeadoaeorhaaieaaootogpeadoowfaeifattaprtsoncnairiaflieeecBd

or«fa5ti6Slorwer2cSk"mn”~beie*Dedd»asio#2?yMO*
tecoaedng wfehootconanWfcivielatiooofAS 04.16.049(a)C3)aad hi*octattaiatd
theageof 16 peao, thatHoneee, ifeat,or employer afcaD nqofc* the person to
fia~fe proofofapaacceptable coo&r(fe)ofmaaedfcn orproofofeooKntiaa
INAmMDbijriabonl Iflnpcaai*MteiddoMW inkhprMfof
a#te acceptable vdet <b) of Ait aactkn,orifaM own,ifeo, orf ployoe
gwrieesorbes*w e »qge«doe niidhyal*s proofefafiiehfcad, Ae
Ueantee,employee,oru m Adieagab**e pom todpi«m on o toftto
penoofeovertoageeftloridycaaM appaoptoe. Thit nwmmm ihnH be
autoonaloenpoqgioKdbytolldnltodlo to liffnooobytobocH i

(b) A rattd ddrtt't itoacec or o valid id— ii»*tk>« cwd ii acceptable at
pjoofofapewhen naadforfairrbVaato fato p— hnw ofalcoholictovoracea
andferaemringentiyioandatmaialafna®— iamwhew alcoholichrm fairrmo

cold if to hoecm or idcoiificxion cant fe aude of or cneaoed ia pU to and
CoctdPiapboiOfnphoftbeHoeMcaorcwdbotdg—dao Mf iMofaoPwdtac
of birth.

(¢)A I'om m .or anague or ct&ployoc of dtt fioraece. may Dotbe changed
foravioUtknofAS 04.16.051-04.16.052 if asigned ataScoMotae provided in
(a) of dor section if aecsxed in food faith, or a valid ddver'i ttcensr or
idintifkation cwdtb pnsaated M barinf that the owner and pontnarof the
peenweddtiver's Boime oridaarificaeloQcardii 21 or 16 yem ofageoroveras

aypippl—. L

A&V\Bi*eK sm m ietivs.<$AS

S»c04JCL§2C. CM BdjtoyefpCTanrprovitof to to Ifcbeverage*.
A peace who provider alcoholic beverage* to anotherperron nay not be held

dvflly HaUe for hritnks nsahfog from thefandcation o f that;
pcaon who provider die alceboKc bcverafea botdi a Keane
AS 04.11.080-04.11220,0r iaan ageatoreapleyrtofinch a Uceneec and

(1)toakolIN tobcveragcsaa provided toepctsoaondertbe ageof21 years

in violation o f AS 04.16.051, ualea the licensee, agent,or <
food fahfa fiom die peaton a ftigicd ttaiecaaentj Mfw r idi

d W » liitneo aaeedng the teqdiesneots of AS 04.21.050(a) and (b), that

tadteaaes that tho person it 21 yea* ofafe orolder, or

(2)theakoholiebeverafetan prodded to a droofcen personinviolation of

AS 0416X30.

»

MDQ-mMFKSMNJIW *



Sec. 04.16.051. Furnishing of alcoholic beverages to

persons under the age of 21. (a) A person may not furnish an alcoholic
beverage to a person under the age of 21 years.

(b) This section does not prohibit the furnishing of an alcoholic beverage

(1) bwa parent to the parent's child, by a guardian to the guardian's ward, or by
a person to the legal spouse of that person if the furnishing occurs off licensed
premises; or

(2) by a licensed physician or nurse to a patient in the course of administering
medical treatment.

(c) Acts unlawful under AS 11.51.130 are not made legal by (b) of this section.
( 3ch 131 SLA 1980; am 9ch SLA 1983)

Sec. 04.21.080. Definitions, (a) In this title (1) a person acts with
"criminal negligence" with respect to a result or to a circumstance described
by a provision of law defining an offense when the person fails to perceive a
substantial and unjustifiable risk that the result will occur or that the
circumstance exists; the risk must be such a nature and degree that the failed
to perceive it constitutes a gross deviation from the standard of care that a
reasonable person would observe in the situation.

Sec. 12.55.135. Sentences of imprisonments for misdemeanors, (a)
A defendant convicted of a class A misdemeanor may be sentenced to a
definite term of imprisonment of not more than one year.

Sec. 12.55.125. Sentences of imprisonment for felonies.

(e) A defendant convicted of a class "C felony may be sentenced to a definite
term of imprisonment of not more than five years, and shall be sentenced to the
following presumptive terms, subject to adjustment as provided in AS
12.55.125-12.55.175:

(1) if the offense is a second felony conviction, two years

(2) if the offense is a third felony conviction, three years

Sec. 12.55.035. Fines, (a) Upon conviction of an offense, a defendant may
be sentenced to pay a fine as authorized in this section or as otherwise
authorized by law. In determining the amount and method of payment of a fine,
the court shall take into account the financial resources of the defendant and the
nature of the burden its payment will impose. No defendant may be be
imprisoned solely because of inability to pay a fine.

(2) $50,000 for a class A, B, C felony:
(3) $5,000 for a class A misdemeanor:
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Continuedfrom page 1

= aible for making a bad choice to use
malcohol, butshe is committed to follow -
ingthrough now and raising the issue.
T m notgoingtostop talkinguntil VM
geta itifflaw againstproviding alcohol
.to kids here, and until we gdt some
options. We have 22 bars here,* Henry
said. *I'm not saying dose them, but
look atit. What's wrong with this pic:
hire?

'We're bdng totally irresponsible.

V/e wantto justly;jj.ysi.ssy.fl?2/l * >4.
thoiclose om -eyes.* i

Industry attarcs hlanwi

Theliquorindustryis partly respon-
sible, Henry said, because it pays for
lobbying that keeps the lews loose.The
industrysadvertisingpromotesattitudes
that keep people drinking, said Henry.
They glonfy it. They make Hds think
drinking is cool and tun, she said.

Ketchikan society is responsible be-
cause Itfails to provide kias vdth alter-
natives to drug and alcohol abuse, she
said.

‘There are 212ban, one theater, and
one bowling alley,* ahc said.

The bowling alley is full ofdrinking
adults and a family night attho movies
is expensive, she said.

'Theygetrunoutofthemall,*Henry
said.'Butatsomepoint,theydon'twont
to sit at home with you and watch
movies. They wantsomewhere to go.*

Kidsneed to have aplace where they
can socialize, eat, dance, and be with
their dates, said Henry.

Henry said she has been told that
Ketchikan can't aJEfoxd a roller rink or
similarplace forkidsbecausethemoney
needstobespenton economicdevelop-
mentinstead.

'How economically developed are

we going to be when business people
look atKetchikan andsay; Tdontwant

,\9xnovethere’\ortdse mykids —.noton

abet'*

Henry wants more education that
willmaketeensthinktwicebeforedrink-
ing. ‘Kids need to.read the coroner's
reports,* she said. 'W e're protecting
them from the uglinessofwhatitdoes,
but we don't protect them from the
option (ofdrinking).'

Henrywill be traveling to Juneau to
lobbystrtelegjalatorson behalfofHouse
Bill 436, filed Inst Thursday by Rep.
Cheri Davis. R-Ketchikan. The bill, en-
titled 'Penaltyforprovidingalcohol to a
minor,*would makethe crimea C
felonypunishablebyup tofive yearsin
jail and/or a $50,000 tine.

, *It can't be Just a senseless thing,*
Henry said. 'There™ got tn be some- =
thing positive thatcomes outof this.*

*1 m notsaying prohibition. I'm say-
ing responsible,* Henry said.

mv.rt It
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prove whathappened.”
Richmann was kidnapped by Israeli

commandosin 1960, taken toJerusalem
for trial, convicted and hanged.
Mengele's family say he drowned In
Brazil in 1979.

Josef Schwammberger, a comman-
dant at labor camps in Poland, was
extraditedin 1990 andnow ison trialin
Shifteart, Germany, for war crimes.

Sdiwammbergex,now 79, lived here
under his own nam'e. So did M engele,

who obtained adriver's license and sn
identity card from police, the magarine

Somosreported over theweekend, after
nrm*ntivr fces®» V,.-» -1' " %

«news conference Included J

fadednewscUps. photog ra”andtjpeil®i“*no
Mengue, Bareoaaa”

statements about

and others. Reporters were allowed to
photographthefolders,butnot

eIrtn's; unclear how many Nads found
sh.elterhere. Somereportsputthenum-
berin the thousands,but Manzano, the
interior minister, said it was "much,

much less."
He also Insisted thatthosew ho came
didsoon Red Crosspassportsandnot—

as has been reported — on Argentine
passports issued bv Pem~”

iuuui
Davis.

wiiiium Kay and Rose M.

Dec. 17 i’

RobertL. Sellards and Nancy Mona
Haldane.
Dec. 23
RobertA.GunselmanjrandCoralyn
M. Fitzsimmons.
Dec. 29
Delain A. Tate and Dawn J. Frsn-
dsco.

Dec. 30 m

Marvin E. Dewitt and Rita Marie

Jan. 17 .
Samuel Barber.pleaded Innocent to
driving with a suspended license.
Rex Seley, reckless driving. *
.*Jan.21
Pave Snyder pleaded innocent to
third-degree criminal mischief.
- Nancy Martin, disorderly conduct.
John KS. Crippen, fourth-degree as-
sault.
Jan. 22
Frank Jones, one countof third-de-
greemisconductinvolvingacontrolled

Braz. b substance. Ballwas setct 110,000.

FARINANER Continuedfrom page 1
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for minor consuming alcohoL Paulsen
wrs alsoarrestedandchargedwithdriv-
ingwhileintoxicated.lhe chargeswere
made after/an officer stopped Paulsen
for speeding. Neither Paulsen nor
M etcalfwould oaywhere theyobtained
the alcohol they had been drinking. A,
man was taken into protective custody
after a taxi driver complained that an
occupantofthecabwouldn'tpaya fare
and thatthe man had been thrown out
ofadowntown bar.
Feb.1

Police searched the Potlatch Bar for
$5,000 in cash and a checkbook that a
man said he wasmisting after drinking
therefrom 3:15pjn.to 8 pan. Theman
said he didn't know if someone might
have picked his pocket or if he could
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Konoioaaant Flax 1§ iR the Werks and
theFreastSorgicehopestohaveaReoafd
of Dcdskn.on t!)e plan by July, said
Steve Bdnki-U-S. Forest Service team

feagerforthasia@, * 1 '

TheFreestServicelanow processing

the 7,000 I&dMdual responses to tire
plan.A summaryofthe commentsw ill;
be categorizedby resource,such astiro-.

ber,wildlife Issues, etc” said Brink.

*dd. . . .-

Nick Erm iloff, 57, was arrested and
charged with disorderly conduct, and
open container after an officer report-
edly saw him drinking white portwine
from a bottle in the spruce mill parking
lot

- Feb. 2

Onel7-yearddboy,two 15-year-ald
boys, and two 14-yev-old girlswere in
a van that was stopped tor having a
bright spotlight turned oh that was

* ted backwards Into the eyes of fbl-

motorists. Allbutone of the 14-

i girlsweresubsequentlycharged

with minor consumingalcoholandcur-

few violation. The 14-year-old was

chargedonlywith curfew violation.They

allrefused tosaywheretheyhad gotten
the alcohol they drank.

7" Mtha«eeaomM impact 0%,§8o£*cjuMb«*BJtheryeérBefore
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vTbe FEIS is expected to addressoldv”~P ®

growth areas, wildlife habitat changes,’
hielpgicad ¢ivesisity, setioedpnfiude of-
fects, recreation and tourism, timber

supply and subsistence.
Die planisbeingdone to manage the
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Porter charged . «

Alaska State Troopers have charged
James C. Porter, 23, with famishing
. alcoholto aminorin connection with a
-fatalDec.31,1992motorcycle acddent
=on North Tonga** Highway. Joshua
Smith, 17, ana 17-year-ola Michael
-Nyrard died instantlywhen the motor-
«ydetheywereridingwentoutofcoo-
. tad, crossedthecenterline andcollided
:with anothervehicle. v r-r. rt
= 'Alcoholisbelievgdto havebeen the
main contributing FaC OI' in the acci-
dent,'Trooper 1lst Sgt. Ted Bachman
said in a Monday press release. W'
. Porterlsto appearInKetchikan Dia*
trict Courton Feb.2 .1 <ti e
- .ThemaxirnuropeaaKiesfrefuniahlng
to a minor are one year or $5,000 or
both, said Bachmsn. The judge could
also Impose community work service
and treatment ; 1
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'How many have to die?’

ith's m other
TOMMILLER
Dady Neuu S/ajf Writer

m Jeanneane Henry, the mother of a teen-sger
;who died in a motorcycle lcddent after drink-
ing, carried her demand fcr stiGferlawi against
furnishing alcohol to minors to the Governor's

' Advisory Board on Alcoholism undDnigAbuse
Friday. She was backed upby Can™”
whose son died in the same New Yi
accident.

The board was in its second day of a three-

' day meeting In Ketchikan and took testimony

. here and from around the state by teleconfer-
ence at the Cape Fox Hotel.

<« Henrypassed apicture of her famQyaround

] the board table as she told them that Ibe wants

=the crime of furnishing tobeafelony instead of
, amisdemeanor as it is now.

Her son, Joshua Smith, 17, and bis friend
Michael Nygard, also 17, died instantly when
the motorcycle they were riding went out of

. control, crossed the center line and collided
i with another vehicle.
i ‘Alcohol is believed to have been the main
, contributing factor in the accident,* Alaska
} State Trooper 1st Sgt. Ted Bachman said in a
press release after the incident
% Henry called her son a 'miracle child' be-
IT cause she hadbeen told thatshe couldn't have
children, then she had three, beginning with
Joshua.
af  Shesaid he wasabright wonderful buy. He
r.made abad choice, shesaid, whenhedrank; but
I blame should alsogo to the adultwho boughta
] bottle of vodka and gave it to teen-agers.

James C. Porter, a 23-year-old restaurant
i oook, admitted toAiaska State Troopers thathe
Ipurchaseda 1.75lUerbottleatvodkaon Dec. 30
and gave it to Richard Knanaa, 17, accordingto
Assistant District Attorney Thomas Wagner.
Porterknew Knausswes aminor, Warner said.
According to Porter, Nygard and Snath drank
vodka from that bottle the night they were
lolled. A Jury trial for Porter it scheduled far
April 20and 21.
Because they drank, Henry said their acoa
were killed in ahorrible way. Shesaid her boy
waa decapitated and that his cheat organs were

S m

s BEve

cam paigns for

sta ffer

liguor law s

Members of the Governor™ Advisory Board on Alcoholism and Drug Abuse listen to

Williamsand BoardmemberB.Dw5n Mrlfanri* Apbotograph of Nygard'a deceased

son Michael resti on thecomer of thetable.-

crushed. The only parts of him that were not

manricriwereakj iadder, hitgenitals
e L racder it
I'm not telling you this to grow you oat,*

Henry added. 'But it waa the result of a legal
drug that we glorify.'1

Hds don't marrafroture, distribute or adver-
tise alcohol —adults do, she said.

'How manykids have to die before wa learn
tosay'no."

............. suo”w.kyToclcs*

A bar can be held Bible If an adnit staggers
out of ft and ii hurt she said. If he breaks hit
ankle oris Kkilled Inafoil or drowns because he
gottoodrankinthebar,thebarcanbosued, she
said.

Henry called for a law makingit afelony to
furnish aloohol to minors and for a law that
would make the furnisher anaccomplice Inany
crimes committed by a teen-ager under the

S*»'AlcoM ‘pattA-4



n(M>-8LV-008'1 «OCttr Stt
uo«s>W90£

_., C\@B AwBFib eieh * |

died It*~ ns !

*mw ,FIRG

10 aaM«W ~

> f& * .
Xu»H

,OMoquTCJI«u»s?S

l[iSlsaa Pu:

EoaicK.

H-SSSSSS

'L "p a5 ”™ » i
spungnitwile”™ ;11

‘.pai3l«oU 10,? Q

Alcohol--—
Contmuedfrom p*gcA-l

warmn 5| Osy n}meglswm&) ,'C
guorfs atte rPse lial]
?(i(enof ggryo ﬁ%ggcg]r e(iefg
affae"®
(P S nee8 a p?ace to hang out, she

. age_ﬁjults havg to focus on this
pro
e{t r¢ N0 Iahef rthem )

Air q%yuc OW prior-
ro?f rr??erqrys uﬁlmB v%ne
. gm;t.s. L
f%raN EF ortrﬁlt
more " aie 5
ﬁoaﬁlg gi ﬁ% Epqucsm%is ?(Ba

i

i %%5 EL gegmar

F‘° '3 H0NGED 1
WﬁlN g%)gbae}]agg dthatthe?/vorka
it Ly ﬁ?ew%@ &
en%j myﬁ%%iwass%leqossc i

I| emn to controlle
emotlon
0 en me er

v0|c \fr mﬁ) ﬁ SOﬁ
met |s oo mg t roUg

ntoafa |l?/
nmec alco
arenS|e cuseeaoo e

s%l ngs died becatRe gf a coﬁq
Ve never hag drmk nm life *

Mc eeélt?grﬁ v)(/flwan xur
pvmﬁ%ber% e Iet

aysa ha O
ues aY at0
gﬁ@ ik e

ndude sPleakmg to."
oLt

et

g

vhho |stto
a
ovemoE
onmen
approval.
The go
partionmt

theplan,!
bers couic

poitunity *

I DA

AN HOF
e
m Oeaglgl ine
P ot
e%;%mﬁhl

Umv rs fﬁr

us agtedQ |YI
een ﬂjam'
.e%sy #\
re |xes—c
%werb
TEO rtfe
ma es vé no
ourre erencesto

ac%?rdp ng to th% b

Wa ggne

FAIRBANKS |

oflirimi



Liquor
burden

Court'takes hard line ..
oh furnishing minors ;;

By James W allace
P-1 Reporter-

In a case that qr?uld ha\ée broad !
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a human life," said the Michigan Slate University
aduatc who grew up in Seattle. California and
ichigan as the eldest of three children..

Federal judges in other parts of the country have
dcrcd insurers lo pay for the procedure.

Although the settlement of LeRoux’s case means
won't set a formal precedent she wants to sec
her women with breast cancer take note of her
lit.

| hope that women like me that need to have a
one-marrow transplant and arc denied by their
isurance companies can find the courage to take
hem on," LcRoux said.

Already, she said, the case has “generated a huge

eaction." bringing telephone calls of support.
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both commercial hosts and social hosts
commit a criminal act if they furnish liquor
lo a minor,"” Johnson wrote. "Pursuant to
this statute, social hosts owe a duty to
exercise ordinary care not to furnish liquor
to a minor."

Hansen drowned April 24, 1987, .the
opening day of fishing season, at Lake
Jameson in Eastern Washington. He went
there with Robert Friend and Robert Petty,,
both of Kent. After a night of drinking beer,’
he apparently wandered away from the
campsite and fell into the lake. His body
was not found for several weeks. An
autopsy determined his blood-alcohol level
was twice the legal limit for. intoxication.

There.is still dispute over who fur-
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nished the beer the three drank before and
during the fishing trip. The state Supreme
Court, said that issue will have lo be
determined by'a juty Harold Field, the
attorney for. Friend, said yesterday he is
convinced the evidence will show the beer
was supplied by Petty, and thus his client is

" Hhea attorneey Petty was not available
OT commenty sterda

Yesterdaysrullng reversed the deci-
sion or King County Superior Court Judge
Charles Burdei! to throw out the wrongful
death suit'Joining Johnson in the majority
opinion~wpre JuSfices Jim Andersen, Bob
Brachtenbach, Charles Smith and Bob
Utter. Signing Dolliver’s dissent wore Jus-
tices Rich Guy, Barbara Durham and Chief
Justice Fred Dore. .
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Judith HANSEN, individually and as Personal Representative of the Estate of
Keith Hansen. Petitioner,
V.

Robert Anthony FRIEND and Jane Doe Friend, husband and wife; Robert M. Petty
and Jane Doe Petty, husband and wife: and John and Jane Does 1-10, husbands
and wives. Respondents.

No. 57658-1.

Supreme Court of Washington.

En Banc.

Feb. 20. 1992.

Kargianis, Austin & Osborn, Bruce A. Wolf, Sim Osborn, Seattle, for
petitioner.

Murray, Dunham & Murray, Harold B. Fieid, Ronald L. Unger, Reed & McClure,
William Robert Hickman, Pamela A. Okano, Marilee C Erickson, Seattle, for

respondents.
JOHNSON, Justice.

> *1 Fifteen-year-old Keith Hansen drowned 1in an alcohol-related incident.

The petitioner, Hansen®"s mother, seeks review of the Court of Appeals opinion
affirming the trial court®s sumnary judgment dismissal of her wrongful death
suit. 59 Wash_App. 236, 797 P.2d 521. In her suit, she alleges the
respondents, two adult social hosts, negligently furnished liquor to her minor
son. causing his intoxication and death. The Court of Appeals held that social
hosts could not be held liable as a matter of law. We reverse the Court of
Appeals and remand the case to the trial court.

On April 24, 1987, 15-year-old Keith Hansen and 2l1-year-old Robert Friend
drank liquor at Friend®s house in Kent, Washington. Hansen supplied the iiquor
from his parents®™ house. The two drank through the night and into the morning.

When 21-year-old Robert Petty arrived at Friend"shouse that morning, both

Hansen and Friend were visibly intoxicated. Petty and Friend had planned to
leave that day for Lake Jameson in Eastern Washington for an overnight fishing
trip. When Petty arrived, he had with him two or three nalf-cases of beer.
Friend asked Petty if Hansen could go on the fishing trip with them, and Petty
agreed.

On the way to Lake Jameson, the three stopped at a store where Petty bought
another 6-pack of beer. The three arrived at Lake Jameson around 6:30 p.m.,
set up camp and had dinner. Petty stated 1in his deposition that he and Friend
had some beer at this time, but that Hansen did not. Friend"s deposition

indicates, however, that Hansen may also have consumed alcohol at this time.
Clerk"s Papers, at 64-65. Petty went to sleep around 9 p.m., after having two
or three beers. By this time, Friend had consumed from two to four beers.
Hansen®s access to the beer does not appear to have been restricted 1in any way
at the campsite.



Around 11 p.m., Hansen and Friend entered an adjacent campsite. Both were
visibly and severely intoxicated. They stumbied back toward their own campsite
around 11:30 p.m. Alan Petty, Robert"s brother, arrived at the lake about this
time. Shortly after Alan Petty"s arrival at the campsite. Hansen left once
again, stating he was going to another campsite to steal a beer.

Sometime afterward, the campers at the adjacent campsite heard a loud splash.
They then heard something or someone splashing in the water, going up and down
gasping for air. They ran to Hansen®"s campsite to get heip. Alan Petty and
one of the other campers got in a boat and searched the lake, but they found

nothing. Hansen®s body floated to the surface of Lake Jameson about 2 weeks
later.

D The petitioner contends Friend and Robert Petty negligently furnished
liquor to her minor son. In order to prove actionable negligence, a plaintiff
must establish: (1) the existence of a duty owed to the complaining party:
(2) a breach of that duty: (3) a resulting injury: and (4) that the claimed
breach was the proximate cause of the injury. Pedroza v. Bryant, 101 Wash.2d

226, 228, 677 P .2d 166 (1984). At issue here 1is whether Friend and Petty owed
a duty of care to Hansen.

> *2 (2)(3) Whether a defendant owes a duty of care to the complaining party
is a question of law. Pedroza, at 228, 677 P.2d 166. The standard of
conduct required of a reasonable person may be prescribed by legislative
enactment. Young v. Caravan Corp., 99 Wash.2d 655, 659, 663 P.2d 834, 672
P.2d 1267 (1983) (citing W. Prosser, Torts s 36 (4th ed. 1971)). The

petitioner argues RCW 66.44.270(1) provides the relevant duty of care in this
case. This statute provides, 1in part, that:

It is unlawful for any person to sell, give, or otherwise supply liquor to
any person under the age of twenty-one years or permit any person under that
age to consume liquor on his or her premises or on any premises under his or
her control. (FN1)

The Legislature has thus established that both commercial hosts and social
hosts commit a criminal act if they furnish liquor to a minor. See also RCW
66.44.320 (also prohibiting the sale of liquor to any minor). This court has
held that commercial hosts can be held liable in a civil cause of action for
breaching their statutory duty not to sell liquor to minors. See Young, at
660, 663 P.2d- 834. We are thus faced with the question of whether RCW

>66.44.270(1), which makes it a criminal act for "any person” (FN2) to furnish

liquor to a minor, also defines the standard of conduct required of a
reasonable person in a social host position.

The Washington courts have adopted the 4-part test from the Restatement
(Second) of Torts s 286 (1965) for determining when the court may adopt a
legislative enactment as a reasonable person®s standard of conduct. Young,
at 659-60, 663 P.2d 834.

The Restatement indicates:

The court may adopt as the standard of conduct of a reasonable (person) the
requirements of a legislative enactment ... whose purpose 1is found to be
exclusively or in part

(a) to protect a class of persons which includes the one whose interest Iis
invaded, and

(b) to protect the particular interest which is invaded, and

(c) to protect that interest against the kind of harm which has resulted, and

(d) to protect that interest against the particular hazard from which the
harm results.



Restatement (Second) of Torts s 286 (1965).
The first question under this test is whether Hansen was a member of the class

>protectea under the statute. RCW 66.14.270(1) prohibits persons from
furnishing liquor to a minor. The statute defines ™"minor" as any person under

>the age of 21 years. RCW 66.44.270(1). A rational basis exists for setting
the legal drinking age at 21 years. Houser v. State. 85 Wash.2d 803, 808,
540 P.2d 412 (1975), overruled on other grounds in State v. Smith, 93 Wash.2d
329, 336, 610 P.2d 869, cert, denied, 449 U.S. 873, 101 S.Ct. 213, 66 L.Ed.2d
93 (1980). Hansen was 15 years old when the incident occurred and therefore
was a member of the protected class.

The second question under the Restatement is whether the statute protects the
particular interest which was invaded. The purpose behind the Washington State
Liquor Act is to protect "the welfare, health, peace, morals, and safety of the

>people of the state". RCW 66.08.010. RCW 66.44.270(1) protects a minor"s
health and safety interest from the minor®s own inability to drink
responsibly. The Legislature believed that persons under 21 years of age are
neither physically nor mentally equipped to handle the consumption of
intoxicating liquor. Young.. 99 Wash.2d at 660. 663 P.2d 834 (citing Callan
v. O0"Neil. 20 Wash.App. 32. 39. 578 P.2d 890 (1978)). Hansen®s health and
safety interest was 1invaded by the effects of alcohol. The statute was thus
designed to protect the particular interest which was invaded.

> *3 The third question 1is whether the statute protects a minor®"s health and
>safety interest against the kind of harm which resulted. RCW 66.44.270(1)°S
prohibition against giving alcohol to minors protects a minor"s interest
against physical harm which could result from his or her abuse of alcohol.
Hansen suffered physical harm 1in this case, allegedly as a result of his
intoxication. The statute therefore protects against the kind of harm suffered

here.

The finai question 1is whether the purpose of the statute 1is to protect a
minor®s health and safety interest from the particular hazard from which the
harm resulted. The particular hazard the statute regulates is alcohol in the
hands of minors. The statute was therefore assigned to protect Hansen from the

particular hazardat issue.
The statute thus meets the Restatement"s 4-part test for adoption as a

reasonable person®s standard of conduct. The respondents argue, however, that
Burkhart v. Harrod. 110 Wash.2d 381, 755 P.2d 759 (1988) should still bar a
cause of action in this case.In Burkhart, this courtheld that social hosts

who served liquor to an adult guest could not be sued for injuries resulting

from the guest®s intoxication.
This court reasoned in Burkhart that the only indication of legislative

intent in the area of social host liability was the disinclination to impose
such liability due to the fact that the 1| gislature repealed the dramshop act
in 1955. (FN3) Burkhart, at 387-88, 755 P.2d 759.. In this case, however,
the Legislature has acted to prohibit both social hosts and commercial hosts
from furnishing liquor to minors. The Legislature has enacted criminal
penalties on "any person”™ who gives, sells or otherwise furnishes liquor to
minors.

(4) (6) This case involves furnishing liquor to a minor, not an adult, and is
thus distinguishable from Burkhart. The Legislature established that persons

under 21 years of age are a protected class under the Washington State Liquor
Act, RCW Title 66. Young, 99 Wash.2d at 660, 663 P.2d 834 (citing Callan
>v. 0"Neil, supra ). We therefore conclude that RCW 66.44.270(1) 1imposes a duty



of care on social hosts not to serve liquor to minors. A minor may maintain an
action against a social host where this duty is breached, and the injuries
sustained by the minor are proximately caused by this breach.

(6) If a social host breaches his or her duty not to furnish liquor to a
minor, the trier of fact may consider the breach as evidence of negligence,
~ather than as negligence per se. See RCW 5.40.050. The Legislature has
abolished the common law doctrine of negligence per se for cases filed on or
after August 1. 1986. See RCW 5.40.050; (FN4) Laws of 1986, ch. 305, s 910,
p. 1367. Because the petitioner filed this suit in 1988, the negligence per se
doctrine does not apply.

(7)(8) The practical effect of RCW 5.40.050 is:

to eliminate what might be called the "strict liability" character of
statutory violations under the old negligence per se doctrine, (and) to allow

a
jury to weigh the violation, along with other relevant factors, in reaching its

ultimate determination of liability.

= *4 Doss v. ITT Rayonier, Inc., 60 Wash.App. 125, 129-30, 803 P.2d 4,
review denied, 116 Wash.2d 1034, 813 P.2d 583 (1991). In weighing the
relevant factors, the trier of fact may find a statutory violation is not
negligence where the violation is due to some cause beyond the violator®s
control, and ordinary care could not have guarded against the violation. See
6
Wash.Prac., WPl 60.03 (3d ed. 1989); Young, 99 Wash.2d at 661, 663 P.2d 834
(interpreting the above language as an exception under the former negligence
per se standard) (citing Brotherton v. Day & Night Fuel Co., 192 Wash. 362,
369-70, 73 P.2d 788 (1937)). Whether or not ordinary care could have guarded
against the statutory violations alleged here is a question for the trier of
fact.
(9)(10) Petty argues that a social host"s duty not to furnish liquor to a
minor should be limited only to minors who subsequently drive while
intoxicated. We note, however, that the concept of foreseeability determines
the scope of the duty owed. Christen v. Lee. 113 Wash.2d 479, 492, 780 P.2d
1307 (1989). Foreseeability 1is normaiiy an issue for the trier of fact.
Christen, at 492, 780 P.2d 1307. In order to establish foreseeability:
the harm sustained must be reasonably perceived as being within the general
field of danger covered by the specific duty owed by the defendant.
Christen, at 492. 780 P.2d 1307 (quoting Maltman v. Sauer, 34 Wash.2d 975,
981, 530 P.2d 254 (1975)). Many minors do not drive, as they are ineligible to
obtain drivers®™ licenses until the age of 16 years. RCW 46.20.031(1). It
therefore remains a question for the trier of fact whether the harm 15-year-old
Hansen sustained was foreseeable.
(11) (12) Although a minor may maintain a suit against a social host, two
factors may limit the extent of a minor®s recovery. First, minors can be found
>contributorily negligent for violating RCW 66.44.270(2) which provides: "It is
unlawful for any person under the age of twenty-one years to possess, consume,
or otherwise acquire any liquor." In Young, this court held that the 19-
year-old decedent who consumed alcohol in a commercial host setting was
contributorily negligent as a matter of law. Young, 99 Wash.2d at 661-62.

663 P.2d 834. The issue of contributory negligence for minors from 6 to 16
years of age, however, 1is generally a question for the trier of fact. Bauman
v. Crawford, 104 Wash.2d 241, 244, 704 P.2d 1181 (1985). Therefore, whether
15-year-old Hansen was contributorily negligent in this case is an 1issue for
the trier of fact.



(13) Second, a minor®"s recovery may be limited by RCW 5.40.060 which provides
that:

It is a complete defense to an action for damages for personal injury or
wrongful death that the person injured or killed was under the influence of
intoxicating liquor ... at the time of the occurrence causing the injury or

death and that such condition was a proximate cause of the injury or death and
the trier of fact finds such person to have been more than fifty percent at

fault. ...

> *5 A minor 1is thus barred by statute from receiving damages from a social
host where the trier of fact finds the minor more than 50 percent at fault.

(14) (15)(16) Even 1in view of social host liability for furnishing liquor to
minors, Friend and Petty both argue that the trial court®s summary judgment in
their favor is still appropriate. A court will grant summary judgment only
when there 1s no genuine 1issue as to any material fact, and the moving party is
entitled to judgment as a matter of law. Wilson v. Steinbach. 98 Wash.2d
434. 437. 656 P.2d 1030 (1982). The court must consider all facts submitted
and ail reasonable inferences from the facts in the light most favoraDie to the
nonmoving party. Wilson, at 437. 656 P.2d 1030. The motion will be granted
only if reasonable persons couid reach only one conclusion from all of the
evidence. Wilson, at 437, 656 P.2d 1030.

Friend argues summary judgment 1in his favor is appropriate because he did not
give or otherwise supply liquor to Hansen. However, it is unclear from the
record whether the liquor at the campsite was Petty®"s or both Friend"s and
Petty"s. Questions of material fact remain in Friend"s case. Summary judgment
as to Friend is therefore inappropriate.

Petty argues summary judgment in his favor 1is appropriate for two reasons.
First, he argues the record reflects he did not give any liquor to Hansen;
rather, Hansen merely took the liquor without Petty"s knowledge. Second, Petty
argues the record does not reflect he knew or had reason to know Hansen was a

minor. Petty failed to raise either of these arguments before the trial
court. An appellate court will generally not consider arguments raised for the
first time on appeal, and we decline to do so here. See Smith v. Shannon.

100 Wash.2d 26, 37. 666 P.2d 351 (1983). Summary judgment 1is 1inappropriate as
to both Petty and Friend.
> In conclusion, under RCW 66.44.270(1), it is a criminal act for any person,
including a social host, to furnish liquor to a minor. Pursuant to this
statute, social hosts owe a duty to exercise ordinary care not to furnish
liquor to a minor. A minor may maintain an action against a social host where
this duty is breached, and the injuries sustained by the minor are proximately
caused by this breach. The minor"s recovery, however, may be limited by a
finding of contributory negligence. Moreover, if the trier of fact finds the
minor more than 50 percent at fault, the minor"s recovery is entirely barred by
statute.
Because questions of material fact remain in this case as to both respondents,
we remand the case to the trial court for proceedings consistent with this

opinion.
UTTER, BRACHTENBACH, ANDERSEN and SMITH, JJ., concur.

DOLLIVER, Justice (dissenting).

Like Julia, 1in Burkhart v. Harrod, 110 Wash.2d 381, 755 P.2d 759 (1988), the
court whispered, "I will ne“er consent". Now, like Julia, it has consented.



As is so many times the case 1in contemporary society, the court chooses to use
as its vehicle for significant doctrinal change the presumed welfare of persons
under the age of majority. In doing so, the court completely disconnects
itself from its previous analysis of the duty of care for a social host who
serves alcoholic beverages.

> *6 The underpinnings for Burkhart, which rested upon the belief that (1)
the Legislature had effectively preempted the field relative to all aspects of
alcoholic beverages (Burkhart, at 390, 755 P.2d 759 (quoting Settlemyer v.
Wilmington Veterans Post 49, Am. Legion, 1Inc.. 11 Ohio St.3d 123, 127, 464
N _E .2d 521 (1984))), and (2) the "judiciary 1is 1ill equipped” to impose social
host liability, have been scuttled. Burkhart. 110 Wash.2d at 388. 755 P.2d
759. While the analysis of the majority moves briskly to the point and
suggests considerable authority as it imposes a duty on a social host relative
to minors, it is idle to infer the Legislature in enacting RCW
>66.44.270(1) (Laws of 1933, 1st Ex.Sess., ch. 62, s 37(1), p. 193) somehow
thought it was imposing a duty of care, actionable in tort, for a social host
who serves liquor to minors; or that nearly 60 years hence that duty would be
discovered by this court.

I have consistently held to the belief that without legislative mandate no
tort action should lie against a host, either commercial (Dickinson v.
Edwards. 105 Wash.2d 457, 482, 486, 716 P.2d 814 (1986) (Callow, J.,
dissenting; Durham, J., dissenting)) or social (Burkhart v. Harrod, supra )
(but see Young v. Caravan Corp., 99 Wash.2d 655, 663 P.2d 834, 672 P.2d 1267
(1983)), and continue to do so. Nothing which has occurred in the months
since Burkhart persuades me otherwise. Furthermore, the Legislature has
failed to act. Nonetheless, the majority, apparently transfixed by the facts
before it and harboring a belief that "youth must be served", has determined it
can and, 1indeed, should "take on a more creative role in usurping powers of
(the Legislature)." Burkhart, 110 Wash.2d at 390, 755 P.2d 759. This 1is an
odd way to maintain continuity in the law and surely does little to engender
respect.

Thus, given the action of the court today, | do not believe it can any longer,
with integrity, maintain its previous position. To do so would be a
transparent charade. Although 1 dissent here, it seems more than likely that
in the next case involving a social host the court will declare the doctrine of
social host immunity has ceased to exist in this state and hold there 1is a duty
by any social host toward those to whom the host has furnished alcoholic
beverages. Christen v. Lee, 113 Wash.2d 479, 510, 780 P.2d 1307
(1989) (Utter, J., concurring in part, dissenting in part): Burkhart. 110
Wash.2d at 391, 755 P.2d 759 (Utter, J., concurring); Recent Cases,
Negligence- Social Host Liability- Social Hosts Not Liable for Accidents Caused
by Intoxicated Guests.- Burkhart v. Harrod, 110 Wash.2d 381, 755 P.2d 759
(1988), 102 Harv.L.Rev. 549 (1988).

DORE, C.J., and GUY and DURHAM, JJ., concur.

FN1. A previous version of this statute was in effect at the time of
Hansen®s death. See Laws of 1955, ch. 70, s 2. The previous version, like
the present version, prohibited giving or otherwise supplying liquor to
minors. As such, the two versions of the statute do not differ materially
for the purpose of our analysis.



FN2. RCW 66.44.270 provides for the following narrow exceptions where
minors may be given liquor, none of which apply in this case:

"(3) This section does not apply to liquor given or permitted to be given
to a person under the age of twenty-one years Dy a parent or guardian and
consumed in the presence of the parent or guardian....

"(4) This section does not appiy to liquor given for medicinal purposes to
a person under the age of twenty-one years by a parent, guardian,
physician, or dentist.

"(5) This section does not apply to liquor given to a person under the age
of twenty-one years when such liquor 1is being used 1in connection with
religious services and the amount consumed is the minimal amount necessary
for the religious service."

FN3. The dramshop act formerly provided a cause of action to anyone
injured by an intoxicated person against anyone who sold or gave the liquor
to the intoxicated person. See Laws of 1905, ch. 62, s 1, p. 120.

FN4. RCW 5.40.050 ailows for the following i1imited exceptions where the
negligence per se doctrine continues to apply: "any breach of duty as
provided by statute, ordinance, or administrative rule relating to
electrical fire safety, the use of smoke alarms, or driving while under the
influence of intoxicating liquor or any drug, shall be considered
negligence per se."

Wash.,1992.
Hansen v. Friend

P.2d --———- , 1992 WL 28858 (Wash.)

END OF DOCUMENT

COPR.
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Intent—Laws 1987, ch. 202: See Hia-.
. toricnl Note following 5 2.04.190.

Historical and Statutory Notes
1987 Legislation *e: " i

Laws 1987, ch. 202, 5 223, throughout , - Ve -
the section, substituted "deputy for* , .
"constable". ! , | . It
. | % e e e I »% t(
\Y/| o .

CHAPTER 66.44—ENFORCEMENT—PENALTIES

Section . - . - . -

66.44.328. Preparation or acquisition and supply to persons under age twentyrone
of facsimile of official identification card—Penalty.

Juvenile driving privileges—Alcohol or .drug yiolations.

Compliance by Washlngton wine comm|‘35||0n v

66.44.365.
66.44.800.

4 ' ee T TR | e« = ..., t<
66.44.010. Local officers to enforce Iaw Authority of board—quuor
enforcement officers H 1ok g U %k

Il .county and mun eace officers tre hlere charged with the
(t)én investioatin J dnprosg cutl ﬁw Falons o?ythls t ?e and tn
Pt e QL s ﬁ.é% g L sa?e o?%qﬁ"r“raendmﬁ’%{%%“‘m Hanghor
wo\atl ﬁs of tnls tlt?e and tne penal laws, o? this Séate re?atnP ﬁ
anu actur aL[nB [tatlon tr nsportatlon 0ssession, distribution n sale

|m o‘él%%r 5 Ine ﬁqgcate n Os nanac J?Ja%e t‘,:%“?hgv %rﬁé?a t?&nao f

men tne. salaries of those e %n e enforcement 0
visjons of this t| e an the en of this séate relating t te

nu acture, mC]p tlrans ratlon ssessmn stribution r]
lquor. rov at al es nes{ eltures an Penatles colle te

rassesse cour ecausae 8VIO lation of a.sfate | aw shd
|n chapter 3.62. RCW a3 now eX|sts or Is later

e re(qn ted s prow

t éz)ln adﬂhtion to anﬁ and aI other_potiers gl aa the goérd snalfhaver

ower tn enforce, the penal provisions of this. title and the penal Taws o

this state re atlng '[0 '[ e ma acture m ortat on trans art tIOH eDOSTES
sion, distribution a uor., T foar gomt an 0
flSSI n '[0 ut an e CO atlon of, officers t0 he desl 6“ S
U r enf orc ficers. qPor en orce ent of }cers
ower the su ETKISIO ? {0 enforce ena
r0VI ons 0 S tlte an enal Iaws of thi S sate e atln%t
nu acture, |m or on tans rtatlog PO sessmn |str|but|on n
quor, powe % ﬁut orit tO serve and e ecute a
warr nts an roces ISSUG g cour S In en OFCI{‘l
TOVIS ons o0 IS. tlte or 0 an aw of this state. rea mg t
actur |mpo n trans atlon 0SSessIon, Istribution an sa
UOT ave t arrest; WI U'[ a arrant an
g? OI’ EI’SO oun |nt ea at|n an VISIOﬂ
this I 0ro an enal aw 0 t fCc Telatin d[ cure
|mp0rtat|on transp '[IOH pOSSGSSIOﬂ SUI utlor” an |quor
Amended by Laws 1987, ch. 202, § 224. ‘<= .
......... I m ;m -\ | . m L

Intent— Laws 1987, ch; 202: See His-
.torical Note following § 2.04.190. -

Historical and Statutory Notes m
1987 Legislation nm

Laws 1987, ch. 202, § 224, near the
end of subsec. (1), substituted "district
court" for "justice court".

36

66.44.180.:: General penaltles—Jurlsdlctlon for violations

Every person quilty of a violation of this title for. wh|hno enaI
beenség %)?ICQF}(] \yded sha?fb Pa%[ 8nc nV|ct|0n ora st 0%
foa pena t more than Bve hupdred dollars, f? tE?lm nsonment or
ot more than two months, orascon o ene |mpr?onmen
or not more F an six monts and ora ? 9uento ens to
Wgﬁlggng nt not. mo[qet an one year. teof ende con\(/jcte !

to in this section 13 a ¢ gor tion, It shaA [ s(s
not more t f ousand dollars, an

ense e etoa enat
r a se orsu s o ense t0 a penalty. of n.otmore than ten
%usan g lars, odr {0 o(rj eiture of ||tsdcor oraltle license, or both.. i
very district ju ean municjpal judge shall have concyrr isdic-
tlen WIYh supendr c? L éudtl;es o?(ﬁwejste?e oP Washington olf ?Fv‘olratlg a
?Prowsmns of this title and may Impose any unlshment provide
therec
Amended by Laws 1987, ch. 202, § 225. . =

stituted "district judge and municipal
judge" for "justice of the peace and
magistrate".

Intent— Laws 1987, ch. 202: See His-
torical Note following { 2.04.190.

‘Hstorical ang statutorleo;es .

1987 Legislation <

Laws 1987, ch. 202, § 225, near the
beginning of the second paragraph, sub-

66.44.200. Sales to persons apparently under the influence of liquor

Notes of Decisions tion. Purchase v. Meyer (1987) 108
Wash.2d 220, 737 P.2d 661.'

Exceptions to general rule of nonliabil-
ity for furnishing intoxicants to able-
bodied persons exist for obviously intoxi-
cated persons, persons in state of help-
lessness, or persons in special relation-
ship to furnisher of intoxicants. Rhea v.
Grandview School Dist No. JT 116-200
(1985) 39 Wash.App. 557, 694 P.2d 666.

Negligence per se 3
Obviously intoxicated 2

2. Obviously intoxicated *

Results of alcohol breath test taken
hours after minor was served alcoholic
beverages at restaurant and pharmacol-
ogist’'s affidavit which, based on breath
test results, purported to relate minor's 3.
blood alcohol content back to time minor
was last served at restaurant did not
show that minor appeared "obviously in-
toxicated,” for purpose of this section,
when she was served at restaurant
Purchase v. Meyer (1987) 108 Wash.2d
220, 737 P.2d 661.

« Investigating officer's testimony as to
how minor appeared to him at scene of
motor vehicle accident an hour or. two
after minor wa3 last served alcohol at
restaurant did not show that minor ap-
peared "obviously, intoxicated" to those
aiound her when she was served liquor
at restaurant for purpose of this sec-

Negligence per se

Liguor establishment was not negli-
gent per se in violating West's RCWA
66.44.200 and 66.44.P20 by furnishing in-
toxicating liquor to intoxicated person
who was also minor, for purposes of
assault victim's action against liquor es-
tablishment based upon intoxicated pa-
tron's Bssault.of victim; prevention of
driver error was obvious and legitimate
purpose behind legislation and thuB,
statutes were not intended to protect
against particular hazard of subsequent
criminal assault by patron. Christen v.
Lee, Wash.1989, 113 Wash.2d 479, 780
P.2d 1307.

Furnishing Ilquor to: mlnors—Possessmn U33—Except|0ns

66 44 270.
Itls unlawfu OIforan ers?n to sell Ve, 01 ot en/vlées Iy || uor
rg)erson under the ade of twenty-ofie years. or ermlt g son
un e %ata e 10 consuIne quor on his or her‘premises ron any premises
uncer his or-her contro

37



éh%e ofi twenty 0ne years-to

@ It is unlawful for a% gerson under t
POSSess, consume, or otherwise acquire anyl
gThIS segtlorhdoes not plxto liquor aquv nor ermltted to be |vent
rson un e]r e age 0 Iy r@atent or guar ﬁnﬁ
co sumed In the preseénce of t he arentor uadla hIS subsection
not aut onze consumption or passession 0 }guor Qy ersqn unde 53
w enyone years on any premlses ensed”un err C apter
4) This sectjon does not apply to liquor given ormedlcm Urposes to a
Be%)on un er, tne age oP tweﬁP yoney ars yaparent guarag p%ysmlan
(6 This section does not ag Kto l uor lven 10 a
enty-one years when suc &em use eonne lon wi
re|| mus ervmgs and the amquntc nsume IS the, m|n|ma aimoUnt negeg
sar9 or the religiou sennce
Convn:t norf elture o ba|| fora vholatjon 0{ this section. by a
P on und hﬁea e0 entX P/ears ah e time 0f suc conw {i0 or
ore| ures no beaﬁN I| cat Hoft at rnef]son {0 acqén |cense
o se| N ense any as attained the age o
enty one
Amended by Laws 1987, ch. 458, § 3.

UOI’ a fer that persa

Historical and Statutory Notes 2.6. Consumption

Alcohol which has already been swal-

Laws 1987, ch. 458, § 3, rewrote the 1T? p? ce88°f feinP as8imi'
section. in  Persons body is not being

Y ;-if- i i..*. « @ consumed for purposes of this section.
Severablllty—Laws 1987, ch 458: Seq State v. Homaday (1986) 105 Wash.2d
Historical Note following § 48.21.160. 120, 713 P.2d 71.

1987 Legislation

.............. j ,5 . Negligence per se

.Notes of Decisions ! V i i N tute
[8§ 66.44.270] making it unlawful for

-anyone to permit any person under Bge
'of 21 to consume liquor on premises or
any premises under his control, motorcy-

;i'i b9t who was struck by vehicle driven
minor who al>egedly became intoxi-

n ol ,nho,i no nr T ™ unty Park and who drove out
Statéiv. Homaday (1984) 38: Wash; of park at dlrectlon of park officialwas

App. 431,* 685 P.2d 653 [main volume] not member of class of persons* statute
reversed 105 Wash.2d 120, 713 P.2d 71.

This section does not protect tlurd par-

Consumption 2.6
Possession 2.5 '

2 In ronornf o

violation of statute was not actionable
ties injured by intoxicated niinore; ,rath';’ 'hy motorcyclist uhder theory of negli-
er, section protects minors from injuries \&ence Per se; Hostetler v. Ward (1985)
to themselves stemming from their filco- '41'Wash.App. 343, 704 P.2d'1193.

hoi consumption. Mills V,, Estate Jof < County in its role as property owner
Schwartz (1986) .44 Wash. App 678/ 722 ' did not have sufficient control over ac-
P.2d 1363, - ... ; ='stivitles in park to justify finding that it
2fi  pn,p.,inn 'l-"*h * permitted minor to consume liquor on its

. , i premises and, therefore, county could
Mthin persons sys- not be held liable for injuries sustained
tern, power of p. to control, possess,-,. by motorcyclist who was Btruck by ve-
use or dispo«'a< is nt an end; "pos- ehide driven by minor after minor alleg-
8ession of liquor oocs not include liquor eedly became intoxicated in park and had
which has been assimilated by the body.. . been directed' to leave by park official.
Siate v. Homaday (1986) 105 Wasli.2d Hostetler v. Ward (1985) 41 Wash. App
120,713 P.2d 71. . 343,704 P.2d 1193. ..
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Once alcohol

erson under the age

m;, wa3 designed to protect and,' therefore,

"held liable for decedent’s death on negli-
gence per se theory based on its alleged
violation of section and Vncrefore, since
n0 jOhj an(j several liability could exist
between employer and minor's estate,

r Decedent,' who fras killed when auto--
mobile driven by minor was involved in
accident, was not member of class pro-
tected by this Bection, for purpose of
minor's estate’'s contribution claim

'Prte

Schwartz' a98G) 44 Wash.App. 578, 722

erages, so that employer could not be P.2d 1363.

66.44.291. Minor purchasing or attempting lo purchase liguor—Penalty
i against persons between ages of eighteen and twenty, In-
"1 e elusive
Ever er on between th ght2ee61 and t entg inclusive, who is
conV| P2 Vit £ t fa misde eanoy
un| dﬁ %SP ovI 20 021, XCE t a minimum 1ine o
nare |FS SNd *m\BOSG sentence req%nnn
communlty servn:e Sha requne not fewer than tWG flve hours 0f suc
Service.

Amended by Laws 1987, ch. 101, § I,.;*-*

Historical arid Statutory Notes ” ! f

' 1987 Legislation
Laws 1987, ch. 101, § 1, rewrote the
section.

) (. .
66.44.316. =Certain persons eighteen, years and. over permitted to enter
and remain upon licensed premises during employment

It is lawful for;
Profes eogrshonal musicians, smnal d| ockeés or dBroFessmna

sound or i tIﬂ? tec n| 3 ctve it o (?es lona
nnutSIF: Igr? 0 err%aessmngn o O%Sg,% rﬁh % &ear{ rV|3| ns o(let‘
?Q Qunry g In course o thefO ?

ut on t I employment as
musmans disc Joc¥eys or sound or ||g?1t|ng technicians, oy

2) Persons gi (e%hteen ears of ge and older perf rmm amtonel servn:—
ent]era remain on gremlse dlc}ensedn (é)ert grc&smnso T|te6§
C entepremlses recose ut only during and'in the course o
their performance of janitorial services;

Cétel%mploifees amusement device companies, WhICh e aE}ees are
nse ert

age or-ol er 0 enter ng to remal |n any Premises
VISIOﬂ Itle es R 1' on X”I unnrqn In. 1'

course o elre P ment ort H 05€ o ms % ainta 9
regalnng 0r removin an amusemen evice.  Fo rr]qugnoses 0

tion .amu gtementd £ meanf cain-p erated vi eo game plnba ma-
chines, juke boxes, or other simifar devices; and .

) curity ar]g law enforcement officers, and fire. fi I]Iers elghte
eor older to Snter and to reHmm Inan []emlse |cen ed under
butonl urin nd| ecou their official duties an]d
%r em o eesn e licensee, However, t F

|ca |onn td Bu ctlon ecuntg/ icers 1s Jimite to casua
Incidents arisi %mt e course of their duties and does oPO extend

to contmuous or requent entering or remaining In any licensed premises.
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FISCAL NOTE

STATE OF ALASKA BILL NO. H.B. 440
1992 LEGISLATIVE SESSION

Revision Date: Department Affected:  Department of Corrections
Title: "An Act' relating to reqistra- brU: Statewide Operations
tion...of sex offenders..." Component: ~ Various
Sponsor: Rep. Ulmer
Requestor:  House Judiciary COMPONENT serial no.

EXPENDITURES/REVENUES: (Thousands of Doiars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0- 0- 0- 0- 0- 0-

CAPITAL

REVENUE
FUND SOURCE:
FUNDING: (Thousands of Dofiars)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE: .
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY .

Estimate of current year impact:
ANALYSIS: (Attach a separato page if necessary.)

Please see the attached fiscal analysis.

A
Prepared By: ~ Diane Schenker, Legislative Liaison Phone:  465-3376
Division: Office of the Commissioner Date: 02/24/92
Approved by Commissioner: ~ —  Hames, Commiss ioner.
Agency:  Department of Corrections Dete: 02/24/92

Distribution (by preperer): Leg. Fin, legislative Sponsor, Requestor, QVBDBR Gov. Legit. Ofc,, &Inpacted Agency(led.
Rev 10/7/91 Pl L-0<-JL



CONTINUATION OF FISCAL ANALYSIS

BILL: HB 440 "An Act relating to registration and community
notification of sex offenders and amending Alaska Rule of Criminal
Procedure 32(b)."

The b ill requires the Department of Corrections to provide
notification of a sex offender's release, parole, community
placement, work release placement, furlough, or escape to the
police in the community in which the offender w ill reside and to
the Alaska State Trooper post nearest to where the offender will
reside. The notice must be given at least 10 days prior to
release. In the case of escape, notice must be given immediately.
The b ill also requires the Department of Corrections to provide
written notification to sex offenders of the registration
requirements at the time of release from confinement, including
receipt and retention of a signed aknowledgement. The Department

would also be required to give written notice of the registration
requirements to a sex offender placed under the Department's
authority through the Interstate Corrections Compact.

Projected release dates of sex offenders currently incarcerated are
as follows:

Time Period Number of Sex Offenders Released
01/01/92 - 12/31/92 52

i 93 _ i 93 100

i 94 - i 94 50

it 95 - i 95 54

i 96 - i 96 37

The number of sex offender cases under the Interstate Compact are
as follows:

01/01/90 - 12/31/90 38
« 91 - " 91 27

Based on an average of the above-listed cases, approximately 51 sex
offenders would require notification per year, or slightly over

four per month. This duty can be absorbed without additional
staff, since various paperwork must be completed at the time of
release for each offender anyway. These sections w ill require
revision of Department Policies and Procedures. This task can be
absorbed by the staff who are currently assigned to revise such
policies on an on-going basis. Therefor, no fiscal impact ih

expected due to these requirements.

page 2 of 3



HB 440 CONTINUATION OF FISCAL ANALYSIS

The b ill would also make it a Class B Misdemeanor for a sex
offender to knowlingly fa il to register as required. Inform ation
regarding a similar sex offender registration requirement in
Washington state suggests that about 76% of the sex offenders
comply w ith the registration requirement. Assuming that
approximately 50 sex offenders are released and required to
register each year, a 24% failure rate would make 12 offenders
eligible for a Class B misdemeanor each year.

In 1983 the Alaska Judicial Council studied a sample of 1795
misdemeanant cases to determine sentencing patterns. Approximately
29% were sentenced to some incarceration, other than concurrent

sentences involving other charges. This would suggest that only
30% of 12 offenders would be lik e ly to be sentenced to
incarceration for this offense, or less than four offenders per
year. Inform ation on the length of sentence is not available. It
is assumed that four misdemeanants per year requiring some period
of incarceration would not have significant fiscal impact on the

Department and could probably be absorbed through the wuse of
existing community residential center beds.

However, since this b ill would criminalize a behavior which is
currently not illegal in Alaska, it must be recognized that the
above estimates are speculative. Should the noncompliance rates be
greater in Alaska, or should sentencing for these Class B
misdemeanors result in frequent or lengthy (up to one year)
incarcerations, one long term effect of this b ill may be to

accelerate the pace at which the Department of Corrections moves
toward the need to expand prison space through construction of new
facilities, with associated increases in operating costs.

page 3 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 440

1992 LEGISLATIVE SESSION

Revision Date: Department Affected:  Administration
Title: An Act relating to registration and community natification of sex BRU: Office of Public Advocacy
offenders and amending Alaska Rule of Criminal Procedure 32(b). Component:  Office of Public Advocacy
Sponsor:  Umer

Requestor: House Judiciary COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dallars)

OPERATING FY 93 FY 94 FY % FY 96 FY 97
PERSONAL SERVICES 0 0 0 0
TRAVEL 0 0 0 0 0
CONTRACTUAL 0 0. 0 0 0
SUPPLIES 0 0 0 0 0
EQUIPMENT 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0
MISCELLANEQOUS 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0
CAPITAL 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0
TOTAL 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
Estimate of current year impact: None

Prepared by: Brant McGee, Public Advocate Phone: 274-1684

Approved bv Commissioner: Nancy Bear Usera | At /

Agencv:  Administration m 7/ Date:. ~ Xp//*SV-

Rev 10/07/91
A130P013KE7L

z
8

O O O O o o o o
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:

Title: Sex Offender Registration

Sponsor:  Unier

Requestor: House Judiciary

Expenditures/Revenues: (Thousands of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE
FUND SOURCE:

FY 93

o

O O O O O o O o

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.)

Prepared by:  Kevin Brooks

Division: Administrative Services

Approved by Commissioner:

Agency. Administration

Nancy Bear Usera

FISCAL NOTE

OOOOOOOOO&Q

Departrent Affected:  Administration

BILL NO.

BRU: Public Defender
Component:  Public Defender

COMPONENT SERIAL NO.

OOOOO00008

OOOOOOOOO&

Phone: 465-2277
Date: February 21.1992

Dete: »

A- 777

FY 97

O O O O © o o o o

Distribution (by preparer): Leg Fn, Legislative Sponsor, Requestor, QVBDBR Gov. Legis. Oft., & Impacted Agency(ies).

Rev 10/07/91

8§/ILEGO2/05215A KP/1

HB 440
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date: February 28. 1992
Title: "...registration bv and community
notification of sex offenders..."
Sponsor: Representative Ulmer
Requestor: House Judiciary Committee

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME -0- -0-
PART-TIME

TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

d

'K  rsa
Prepared by: Richard | Pegues. Direwkpr/® ™"
Division:  AdmiRistiadin/IStarvices iy ~ 13

- rt, .=
Approved by Conimissioner: Charles ’E Cole Attemey General

Agency: Department of Law

FISCAL NOTE

BILL NO. CSHB 440 HImi

Department Affected: Department of Law
BRU: Prosecution. Legal Services
Component: Prosecution - All
Legal Services - Operations
COMPONENT SERIAL

85 through 91, 93

FY 95 FY 96 FY 97 FY 98
0 0 -0- 0
0 -0- 0 0
0 -0- 0 0

hone: 465-3672
ate: February 28. 1992

Date: February 28. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91
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CONTINUATION of FISCAL NOTE ANALYSTO

For Bill/lResolution No. CSHB 440 £JUD) 2/21/92 WORK DRAFT

The Judiciary Committee work draft substitute for HB 440,
dated February 21, 1992, eliminates the primary concern expressed
in the Department of Law's February 24 fiscal note, because it does
away with the requirement that sex offenders petition the court to
be relieved of the duty to register. The substitute version of the
b ill sets term-certain periods that a sex offender must be
registered, instead. In the case of a sex offender's unconditional
discharge for a conviction of a sex offense for an unclassified,
class A or class B felony, the period would be 10 years. The
registration period for a person convicted of a lesser sex offense
would be 5 years, after a sex offender's unconditional discharge.
This change eliminates the requirement for district attorneys to
serve as respondents for petitions to terminate registration, as
this process would no longer be required. Consequently, there w ill
not be a fiscal impact for the Department of Law.

page 2 of 2



Al a s k a State Legislature
HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

MEMORANDUM
February 22, 1992

To: All Members ry Committee
From: Representative Fnaw/Ulmer
Subject: HB 440, "An [Act relating to registration by and community

notification of sex offenders and amending Alaska Rules of Criminal
Procedure IlI(cA and 32(b)."

This memorandum and attachments are to provide you with information about HB
440, which requires that convicted sex offenders register with the Alaska State
Trooper post nearest their place of residence and authorizes the release of that

information to agencies and to the public upon request. This bill will enhance
protection of the public by making the identities of known, convicted sex
offenders accessible, as well as assisting Jlaw enforcement in tracking sex

offenders as they move from community to community.

We should be alarmed by the rates of sexual assault and child sexual abuse in
our state. Alaska leads the nation in the rate of child sexual abuse and is the
second highest in sexual assault! And the rates show no signs of abating. We
must act in every way that we can to stop the epidemic, to provide our citizens,
our children, with better protection.

This bill is simple and straight forward. It makes information available to
prospective employers, volunteer coordinators and other persons who are
concerned about screening people who may be inappropriate for work with children
or other wvulnerable individuals. Although technically that information s
already publicly available, as a practical matter it is extremely difficult to
obtain. This bill will allow parents seeking child care to learn the identities
of the known sex offenders in the area, and the owner of the local day care
center to screen out known sex offenders from employment. It will enable
Scouting officials and Little League directors to evaluate individuals who
volunteer to work with children. Hopefully, as a result we will see less sexual

abuse in Alaska.

| have received support on this bill from people across the state, many victims
or parents of wvictims themselves. There is support from the Alaska Peace
O0fficers Association, the Anchorage Police Department's Crimes Against Children
Unit, victims rights groups and day care operators. | assure you, your support
of this bill will be greatly appreciated.

Stale Capitol (907) 405--1947
Juneau. AK 99801-1182 Fax 405-2108
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Bering Sea Women’'s Group

February 18, 1992

Representative Fran Ulmer
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear Fran,

Thank you for introducing HB 440 to the Alaska State Legislature?
As a professional who has worked for many years with victims

of sexual assault, both children and adults, 1 applaud your
efforts to reduce the risk to Alaskans. You are certainly

correct about behavior patterns of sex offenders and we all

know that many people come to Alaska to escape constraints

imposed on them in the Lower 48 states, making Alaska a place
where offenders may feel free to migrate. Not only does this bill
offer us all some extra protection, it also makes a statement

that we will not tolerate the abuse of our people.

As Executive Director of the Bering Sea Women®"s Group, as a
Social Worker and as a private citizen, you have my Tfull support
for the passage of this piece of legislation.

IT 1 can be of any assistance, please do not hesitate to contact me.

Sincerely,

Candace L* Brower, LCSW
Executive Director

P.O. Box 1596 / Nome, Alaska 99762 / (907) 443-5444 | (907) 443-5491



February 8, 1992

Representative Fran Ulmer
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear Fran

I am writing in support of H.B. 440. Research tells us that sexual
offenders repeat their behavior, victimizing others wherever they
go. We also know that curing them is impossible and all we can do

is monitor their behavior which reduces the risk of repeat acts.

This bill would help us get one step closer to monitoring or
forcing these individuals to allow us to monitor their behavior and
whereabouts.

Please pass this legislation on behalf of potential victims, many
of whom cannot protect themselves at all.

Floyd H. Richmond
P. 0. Box 5438
Ketchikan, Alaska 99901

cc: Representative Cheri Davis
Representative Robin Taylor
Senator Lloyd Jones



Abused Women 3 Aid in Crisis, Inc.

100 W. 13TH AVENUE « ANCHORAGE, AK 99501 » (907) 279-9581
24 February, 1992

Representative Fran Ulmer
Pouch V
Juneau, AK 99822

Dear Fran,

AWAIC would like to lend its support to your efforts to provide protection
from sex offenders (FIB 440).

It has come to our attention that more than 200 sex offenders will be
released from jail in the next few years. While there is a sex offender
program available to prisoners, there is no clear evidence as to its
effectiveness and, further, because itis voluntary, there is no guarantee
that offenders will have attended the program. Thepublic, particularly
potential victims, have little protection from sex offenders.

It is our experience that many victims of domestic violence, both adult
women and children, are abused by men who have been sexually abused as
children and grow up to take out their anger on women and children.

Further, like most non-profits, we vrely heavily on volunteers. We need an
easily accessible, inexpensive method of identifying persons who are

clearly not acceptable volunteers.

Thank you for your efforts on FIB 440, and your commitment to AWAIC.

Sincerely,

Annn/"i »



895 West 12th Street, Apt. 420
Juneau, AK 99801-1572

February 10, 1992

Honorable Fran Ulmer
Alaska State Legislature
State Capitol, Room 421
Juneau, AK 99811

Dear Fran:

Enclosed are two copies of the article | mentioned to you on
the telephone this evening.

As | mentioned, when this article came out I contacted the
offices of the chairpersons and co-chairpersons of the Judici
and Health, Education and Social Services committees of both
Houses.

I was pleased to learn that all said they would be interested
in the article and wanted to know how to obtain copies. I do
know that Senator Sturgulewski received hers when | received

mine.

You will be appalled at what you read and 1 sincerely hope

that legislation will be forthcoming regarding incest and
child molestation. TOUGH AND SEVERE LEGISLATION!!

Enclosures 2
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February 13, 1992

House Finance & Judiciary Committees
Alaska State Legislature

P.0. box V (MS3100)

Juneau, Alaska 99811

Re: Registration For Sex Offenders

Dear Representatives:

You are being asked to once again consider a bill that will require
convicted sex offenders to register with law enforcement
authorities. I say, once again, because this bill has been
previously considered by the Legislature and the last time it was
before you the House Counsel reported that it would, in all
probability, be a violation of the Alaska Constitution®"s explicit
guarantee of the right to privacy. House Counsel also found that
there may be other violations subjecting the Bill to Constitutional
Challenge.

You must remember that all persons convicted o£"a crime, when
released from supervision, have their civil rights restored. Since
there 1i1s a potential, 1in fact a likelihood, of a violation of
fundamental rights guaranteed by the Alaska Constitution, passage
of this Bill must not be equated with the recent Bill in Washington
State. The Washington State Constitution does not have an explicit
guarantee of a right to privacy, as does Alaska's. Also since
fundamental rights are at issue, you must first consider whether
there is a less restrictive alternative to accomplish your goal
intended by this legislation. And, there is a less restrictive
alternative. This less restrictive alternative will limit the
infringement of rights and reduce the fiscal impact of the Bill.

Hopefully, your asserted goal is to eliminate sex offenders from
certain occupations. IT your goal is to simply keep tabs on these
offenders and to keep them under supervision then the Bill is
punitive in nature and gives rise to an attack as being cruel and
unusual punishment and in violation of the prohibition on ex post
facto laws. Since the valid goal is occupational and regulatory,
you <can accomplish the same goals by requiring employers, in
certain job fields, to ask this question on an employment
application. Make it a Class A misdemeanor or Class C felony for
an applicant to lie on this application. This can be accomplished
by amendments to Title 23, Labor. v



House Fiance & Judiciary Committee
February 13, 1992

Next, require these employers to provide the Social Security Number
and Name of the Applicant to Public Safety who will be required to

run the name through NCIC, the Crime Information System. This will
catch the applicants who lie on the application and protect those
employers. The Alaska Supreme Court would more likely than not

uphold such a provision, even in light of its potential
infringement of fundamental rights, because it would be protecting

an important governmental interest. Requiring all offenders to
register, however, may be subject to attack, because there are
clearly less restrictive alternatives availably. When less

restrictive alternatives are available to accomplish the goal
intended, the infringement will not stand up against constitutional
attach. Especially where fundamental rights are at stake.

IT you require registration of all offenders, the fiscal 1impact
will be considerable. While the fiscal impact of only screening
applicants for certain professions will reduce the amount required
to administer the Law. Passage of the Bill, as it now stands, will
also cause a fiscal impact in the money spent to defend against the
many law suits that will be filed and the appeals thereof. The
State will be required to defend against these suits and even if
the plaintiffs don"t prevail, the State will not be able to recover
their attorneys"™ fees. Attorneys" fees are not available in Civil
Rights Cases unless the case 1is deemed to be frivolous by the
Courts.

This 1is an election year and surely you wish to show the voters

that you are tough on crime. Passing legislation that is likely to
be overturned on constitutional grounds, however, 1is not the manner
in which to appease your voters. The voters are also looking to

you to be fiscally responsible during this and future sessions.
Show the voters that vyou“"re both tough on crime and Tfiscally

responsible. House counsel pointed out the last, time you
considered this Bill that it would probably be subject to
constitutional attack. Nothing has changed from that time - the
constitution remains the same. Ether amend or vote down the Bill

requiring registration of all persons convicted of sexual offenses.

Lee Smith
733 W. 4th Avenue, Suite 401
Anchorage, Alaska 99501
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oiueuss & McGomas
ATTORNEYS AT LAW

Q00 1 EIRCCT, QUTE 300

ANCHORAGE, ALASKA 90501
(607) 7SB-Ta07
Tax (60?) e76-usa

February 28, 1992

Representative Dave Donley, Chairman
House Judiciary Committee

RE CS For House Bill No. 440
House Bill No. 156

Dear Representative Donley:

I am informed that House Bill No. 440 1is scheduled for a
hearing in front of the House Judiciary Committee this afternoon,
Friday, February 28, 1992, at 1:30 p.m. The Alaska Action Trust is
preparing a Position Paper on the Committee Substitute for HB 440.
Would it be possible for the Committee to schedule another hearing
on HB 440 for sometime next week after tho Trust has had an
opportunity to fully review the Bill and prepare its Position
Paper? Any consideration you can give to my request for a
Committee hearing next week would be much appreciated.

Being sent with this letter is a copy of the Trust"s Position
Paper regarding HB 156. As you can see from the Position Paper,
the Trust agrees that it is appropriate to extend the physician/
psychotherapist-patient privilege to include violence counselors.

However, because this Bill has no exception for criminal prosecu-
tiono after an in camera review and findings that communications

are relevant to material 1issues in the case, we believe that to
the extent it applies to criminal cases, the Bill as written 1is
unconstitutional. The Position Paper suggests additional language
to be included with the Bill so that it would then be constitution—
al in the criminal context.
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Rep. Dove Donley

RE: HB 640/HB 156
February 28, 1992
Page 2

I am faxing this Position Paper to Laurie Otto 1in your
Anchorage office.l appreciate the consideration of the House
Judiciary Committee to the position of the Trust on HB 156.
Unfortunately, neither X nor another member of the Trust Criminal
Committee 1is available to testify on HB 156 this afternoon. |
would much appreciate it if the Committee could consider reschedul —
ing this Bill for hearing next week.

Thankyou for your attention to the matters set forth in this
fax, I W be more than happy todiscuss the Trust®s position on

these two Bills and to work on proposed substitute language with
anyone.

Sincerely yours,

LAW OFFICES OF SCHLEUSS & McCOMAS

CSS:2795\Ja
Attochment

.03



Transcription
of
Testimony on House Bill 465
by
DR. ROB FREEMAN LONGO

House Judiciary Meeting
March 30, 1990

CHAIRMAN PETER GOLL (GOLL): Do you have prepared remarks or
would you like Representative Koponen to provide some frame—
work for your remarks? IT you have prepared thoughts that
you"d care to share with us the floor is your, and if you"d
rather kind of respond to particular concerns, then I"m sure
Mr. Koponen could voice those for you.

DR. ROB FREEMAN LONGO (LONGO): I don"t have any prepared remarks
on this.

GOLL: Niilo would you care to frame the discussion a little bit
for Mr. Longo?

REPRESENTATIVE NIILO KOPONEN (KOPONEN): Well, we"re concerned
about the growth of our prison population, the impact of
(indiscernible) procedure, and also, the question of treat—
ment of offenders for rehabilitation before release, or the
followup after release, that they do not reoffend. Current-—
ly, we are paying for the possibility of the release of a
number of prisoners within the next year unless we deal with
the problem of overcrowding. We have a constitutional
mandate for rehabilitation for protection of the public, not
for revenge but there are different driving points (indis—

cernible) .



GOLL: Mr. Longo, 1°d add to that, 1if 1 could, that we have
presumptive sentencing in this state that deals with sexual
offenses. We know you have a great deal of expertise 1in
treatment in that area. There®"s a constant question before
this committee as to whether or not treatment programs are
effective, and some are and some are not, and you can give
us some specific guides in 1identifying which are which.
Basically part of the question before us is, is there a way
that we can responsibly deal with such offenders to avoid
recidivism other than just keeping them incarcerated forev—
er, and your thoughts will be very valuable to the commit—
tee.

LONGO: Sure. Well, 1 assume that the committee has a sense of
what I"m presently doing, but if you don"t I will tell you
what I am doing with the State. I am on contract with the
Department of Corrections, helping them put together their
systemized approach to treating sexual offenders, specifi—
cally my primary area of expertise, and let me first begin
by saying that I think Alaska®s move to a position now to
what they are currently doing, to be a state that will be a
model state in programming. As a matter of fact, the state
that 1 am from, Oregon, | recently left that program because
of some real dysfunctional things going on, and I think a
giant step backwards, and I*m turning to look in your direc—
tion. So, | think it"s, you can be very pleased with what it

is that 1is going on here. I think what we"re faced with,



and your state here, 1is no different than what we"re faced
with in the other 48 contiguous states down below, and 1in
Hawaii as well, which 1is also, as you might know, in the
process of developing sex offender programming, and that is
that there®"s, as you establish more victim agencies and
stiffer penalties for sexual offenders, once you get 1in-—
creased reporting, and you want get even more people going
to prison for that sort of behavior, and so that"s what"s
uniform. And a lot of states that have had less severe
penalties for sexually abusing behaviors have been turning
more and more towards stricter all kinds of penalties with
greater consequences for such behavior. Oregon, for in-—
stance, has recently moved to making more serious these
types of crimes, and therefore, you"ll be seeing more and

more people going to prison for these kinds of crimes.

What will tend to happen, generally speaking, 1is that you're
going to have this increase in reporting, and we"re going to
have the public®"s attention, and they"re not going to want
these people running around on the streets. What we can
tell you about this type of offender is that they are typi—
cally, number one, dangerous left untreated; the chances of
recidivism, left untreated, are about 80%. You look at some
different studies, but the figure that keeps coming back is
seventy-eighty percent recidivism among non-treated sexual

offenders. And they have a very, very high rate of recidi—



vism. I have done a study based on a study that was done by
Jean Able several years ago, and we can tell you that the
average, you know, rapist is going to have ten or fifteen
victims. The average child molester is going to have some—
where around 20-30 victims greater, and that incarceration,

in and of itself, 1is not going to alter the problem. Incar —
ceration for sex offenders basically keeps them safe, and
off the streets, and therefore, keeps the potential victin
safe. So, I'm certainly an advocate for 1intervention and
treatment. I have recommended to the Department of Correc—
tions and they have pursued this, that we begin up here
using what"s known as the ralaxod prevention model. The
reason I"ve recommended that model is a) it"s the only model

that has any research coming out of it as a particular model

of treatment; b) it"s the only model that has that data
coming out of it that"s based on a state level including
state funded research out of two states; and c¢) because |1
think it"s the only way to go from all the approached | have
seen; and 4) it becomes, it can be systemized. It can be
used at the beginning of treatment on a lay-down group,

their release and subsequently being supervised in the
community. So, what, you know, we are doing right now |
think is basically state-of-the-art treatment and prepara—
tion for programming, and | certainly have no concerns about
(indiscernible) either. You mentioned presumptive parole

dates, and | can"t say I"'m necessarily in favor of presump—



tive parole dates. I think the problem that we all face
with overcrowding is what do we do when prisons get over—
crowded? Who do we cut loose, and under what conditions?

Would 1 recommend that we move towards community treatment
of these offenders in lieu of prison treatment? I would
think not. I think that most people really need to be
incarcerated initially, and will benefit much more so fronm
intensive in-patient treatment. The average clinician when
treating a client on the outside, sex offender or otherwise,

probably thinks one may be two hours a week, and 1in the
course of the year that®"s about a hundred hours, allotting
for two weeks of vacation time. Okay? In an in-patient
program, you"re looking at a program that"s going to take
place at least four hours of that day, probably five, maybe
six, seven hours of program and group therapy education, one
to one. Let"s take the average, the number five. That 25
hours a week, that is basically 1250 hours of treatment in
one year. You"d have to have to have ten years of out-—
patient treatment to be equivocal to a year of in-patient
treatment. Okay? I don"t know any really significant
studies that have shown that there®"s a benefit to, you know,

out-patient treatment per se over in-patient treatment, and
the study that shows recidivism that 1"ve seen that are good

studies are from in-patient programs, so you know, there is
that information. I don"t want to get long winded on you,

but we can carry on from here with other questions.



1991 Brought a Dramatic Increase in the Need and Demand for
Sexual Assault/Abuse Services

Sexual Assault

k In 1990, Alaska experienced a 40% in-
crease in sexual assaults.

k In Anchorage, the rate at which women,
children and men were raped increased by
57% between January. 1990 and July,
1991

The consequent demand for counseling,
accompaniments, education/prevention,
and advocacy services at S.T.A.R. in-
creased by 189% between July and Octo-
ber, 1991.

k Alaska’s sexual assault rate is the second
highest in the nation, with awoman, child
or man being sexually assaulted every 21
hours.

Child Sexual Abuse:

k Alaska leads the nation in the rate of child
sexual abuse - the rate o f abuse in our state is 6

times the national average.

k In 1990,1305 children were sexually abused in
Alaska.

K In the first quarter of 1991, the Department of
Family and Youth Services reported 160 inci-
dents ofchild sexual abuse in Anchorage. This
represents a20% increase overthe same period
in 1990.

k one (1) outofevery 6 children in Anchorage is
sexually abused.

k Forthefirsttimein S.T.A.R.’shistory, there

are waiting lists for up to six (6) weeks for S.T.AR. 1991 Income
adult and child clients to be seen by staff
counselors.

k S.T.A..R. isrecognized throughout Alaska as Fundraising Revenues (2.7%h
the primary sexual assault agency. S.T.A.R. United Way Grant Revenues (15.1%;
educators train professionals and para-pro-
fessionals in Anchorage and throughoutthe

state.
- - - Municipal Crant Revenues (19.29i)"
Reduction in Fundlng SUppOft —State Grant Revenues (60S%)
K The combined funding cuts received by Program Revenues (Z51:)

S.T.A.R.in 1991 and 1992 totaled $148,000.

These cuts forced S.T.A.R. to eliminate 5

staff positions (two education/prevention TotlitWOTO!
staff and three client services/counseling

staff) during aperiod of escalating need and

demand for services.
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A recent”sentence by Superior.Court Judge Thomas Schulz
shou!4 be fair w8rning to phild abusers. Like rape, people are
now fore .inclined to report cases of sexual abuse of children,
prosecutors are;more likely to take the cases fo-court and
judges arep"t afrafd to impose strict septenelng. A Ketchikan
man was recently sentenced by Schul? to 19 years In jail for
sexual abuse of" @ minor, That term will be added to a
five-year sentence the rnan is already serving for the same
charge.

Nineteen years sounds like a stiff.penalty, but in some
cases itdoesn™t approach justice. In this case, tjieman had a
prior conviction from Washington state; pes-hit-e that, his wife
obtained a .state license for a child care facility inJKetehikgn
- Wlifle awaiting

-sciifencin®ori:that charge, ;he sexually abused,still another
child T > % m* 7S r

TQue. Tco”d “rgue “ttidt,Justice has been served. The mother

State -andlicollected =about .$1,5

tnjot

lent? of. the nian"s"tendencies:and for. not

begipn., Ihgiio;acJyioy/ledge (hat.it3 the"

yictim,.=.~ho deserves the scrutiny. ;As

that r“cepl B 0 :-ohang”ed,”women” . "became more (likely "to
report rapes ipiii pursue convictions.

The ScUfio “tiling is happening with child abuse. People,
including family members, are more willing toadmit that it3
the cldldrén, not tho adult perpetrator, who arc the victims.
In sbme.papes, treatment for the offender may help solve the
problomj Jp other cases, stiffsentencing isthe only answer.

PubUo" jrcporUng on child abase cases is.another factor that
cun hqglp”stem its grdwth. *ffabusers know they face®q"iminul
pro“se<jut(ph, <they,; should .also, know that" their name will
appeMjublfe. ;>

Bi~mvrpi*Impertqut tjXan.shaming tlie criming,' public
infdrrjig*piicaboutchild people,
and "come"jit P terjj f.tfIthlit*- Asv.eptlb/."chdh) abuSP;aSe s |

boUy&tfA. Uh-.Q"lhInkhig it
nfo" mlnalej.v DiiblicMerut®v~gh™Ar/;hn,™n00 -

changrat\6: dlr4tpstepQ. UDQFF



Hearing setfor molester,

BETHEL-A public hearing before a slate professional board is set for
convicted child molester John Hawkins, Ph.D, who seeking his lie msc to
practice as a psfycholog|st, according to The Tundra Drums. _

The Board ofPsychologist and Psychological Associate Examiner, will
hear there-licensing case in Bethel February 17.Thehearing wasoriginally
tscheduled for last November in Anchorage, _

Hawkins, 72, had his %sy(_:hologlst’s license revoked following a 1984
conviction of sexually abusing a 13-year old girL He sPent two years in
iprison and underwentseveral years o fcourt-ordered sex offender treatment.

Prior to his conviction, Hawkins was a clinical psychologist for the
iDukqn-Kuskokwm Health Corporation and the Lower Kuskokwim School

istrict,

_ This is Hawkins' second attempt to get his license back. He was denied
ity the board in 1989. _ . S
| H_a\1vk|ns’ public statements about child-molestation have been contro-
versial.
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BHI requires sex offenders to register

The Associated Press

JUNEAU - A bill that
would require convicted sex
offenders to register with
thé state is among the new
bills introduced in the legis-
lature this week.

The proposal would re-
quire convicted sex offend-
ers to register with the Alas-
ka State Troopers within 30
days of release from prison

or within 45 days of moving
to Alaska.

Offenders who relocate
within Alaska would be re-,
quired to notify the nearest
trooper station within 10
days.

"Sex crimes are an epi-
demic in Alaska,” said Rep.
Fran Ulmer, D-Juneau and
prime sponsor of House Bill
440. ""This bill is, in part, a

statement of frustration
with the increasing amount
of sexual violence against
women and children.

"It's primarily prevention
to make sure people aren't
hired into a position where
they have a lot of victims
available to them.”

The bill would make it
easier for employers, such as
day-care centers and nursing

homes, to find out if poten-
tial employees have sex-
crime convictions, Ulmer
said. The public would also
have access to the informa-

.tion.

Ulmer, who serves on
Alaska Sentencing Commis-
sion,-said her bill is modeled
after a more sweeping Wash-
ington law enacted in 1990.



H's a man you trust.

He's a man your children tnust.
He's a teacher, a coach,

a Qb Soout leader—soeone
your family knows well. Ad
he's much nore likely to sexaelly
abuee little boys then little

girls, according to a landmark
study of 403 sex offenders.
Inthis shocking report, the
doctor who headed tre research
team offers a profile of the
typical child abuser—and tells

you how to protect your dhildren

BY(E\EG AH., MD,
WITH NORA HIRRLON

Gene G. Abel, M.D., who has been a sex re-
searcherfor 20years, isa professor o fpsychia-
try at the Emory University School of
Medicine and director of the Behavioral
Medicine UniL He is married to Nora Har-
low, afrequent contributor to RCdbOOk, who
is the author of Lover to Lover: Secrets of
Sex Therapy (G.P. Putnam's Sons, 1983).

9%

Madeleine Smith,* a 33-year-old SRemal edu-
cation teacher, was shocked when her dau%r:-
ter, three-year-old Emily, described what the
man who owned the day-care center she at-
tended had done to her that day, Madeleine
realized her little girl was describing an oral
sexact. "| immediately checked witf my sev-
en-year-old son, Jake, who attenged the same
day-care center after school, to find out if he
knew anything about what might have hap-
pened to his baby sister," says Madeleine. “1
couldn't believé that this man, Michael
Jones, had molested my daughter. He and
his wife attended the adult Sunday School
class | taught at our |ocal Baptist church.
They had been to our house for dinner. He
seerned like such a nice man. How could he
Eos&blx have done anything as terible os
mily had described?"

Still, Madeleing knew that a three-year-old
could hardly( make up a story like the one
Emily had told. So Madeleine questioned
her son, “At first Jake said, ‘No.” Then he
coughed. Then he_hun? his head and started
crying. | said to him, ‘T know this is awfully
hard to talk about, but Mamma needs td
know the truth** So her son told her the
truth— that he had also been molested by
this same man. "He told me how Michagl
Jones had made him put his mouth on Jones'
ﬁ,ems, and how he threatened Jake by tellmP

im he'd kill me if Jake ever told anyone.
was flabbergasted. | never once thought that:
my son could be molested. | only worried,
abiout my daughter. Then Jake told me that
this had” been gom% on for years! 1didn't
know | had so much adrenaline in my body.
My heart started beating so hard that | felt'l
couldn’t keep it in my Chest.

"And then | became frightened for the
other children at the center.” | felt sure that
there were other children involved who also
had not told their parents.”

Sheila Kane knew that her 11-ycar-old
son, Derek, wasseriously troubled. “He had
tried to kill himself three times by taking a
few of my nonprescription sleeping pills and
by making some small cuts on his wrist-
feeble attempts that couldn't have really
killed ‘him, but signals that something was
terribly wrong. We had beenin therapz with
him for mon s_try|r|139 to find the problem.

“Then one night Derek broke down and
told his father that he had been molested by
Jim Brown, the ﬁouth minister at our
church, | stood at the tOP ofthestairsin our
house listening to them talking in the living
» NAMIS HAVIIEEN CHANGED TO PSOIECT MVACY.

room and was absolute|¥ dumbfounded
when | heard Derek say that both he and his
nmeyear-old brother, "Sean, had been mo-
lested by this man. As Derek explained to
his father how the youth minister had mo-
lested him orally an anally | literally had to
0.and vomit. "1 just could not hdiéve that
i had haﬁpene_d to my children”
The motners interviewed for this article
were shocked to discover that their sons had
been molested. Then the?; were shocked
again when they found out that the men who
had molested their sons were men they knew
well, men they trusted. Each of these moth-
ers thought thiat her son's victimization was
fragic, isolated occurrence and that incidents
liké these are unusual. But although these
mothers lived in very different communi-
ties— one in a small town and the other ina
prosperous suburb ofa large city—they actu-
ally had very similar stories to'tdl ~
As a psychiatrist who specializes in the
study and freatment of pedophilia—a sexual
perversion in which an adult pr rTis children
as partners— | hear this kind of story, from
mothers and molesters, again and” again,
|'ve just completed an eig t-?]/ear national
study on child molesters for the Antisocial
and Violent Behavior Branch ofthe National
Institute of Mental Health., Tawdat> I*ve
collected from interviews with, and ph;{sm-
logic laboratory assessments of, 403 molest-
ersis now beln% analyzed by the Department
ofPsychiatry at Emory University in Atlan-
ta. This new information, collectéd with the
help of five of my colleagues in four different
cities, reveals that men who assault children
have a surprisingly high number of victims.
The 403 molesters we evaluated had molest-
ed more than 67,000 children. _
But we were most surprised by the high
number of boys who are victimized. When
"we looked at the total number of children
who were molested—including those who
were not touched but were the object of such
offenses as indecent exposure and wincow
P %ng_—we found what we expected to
ind: Little girls are molested most often.
However, when we looked only at the more
serious offenses—ones in which the child is
touched—we found that 63 percent of the
children who are sexually assaulted are little
boys. And not only do molesters. assault
boys more often than they assault girls, but
meén who molest boys alsg have an astonish-
mg% higher number of victims—an average
0f282 victims compared to an average of 23

victims among men who assault gjris.
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How canyou spot hint

The sheer number of molesters in this
stucly makes it the largest study of its kind to
be conducted anywhere in the world. But
this research project is also unique because,
like 90 percent of al| child molesters, these
men were not in prison— they were living
freely in the community. Their participation
was voluntary. Two hundred of them also
volunteered to participate in a 34-week treat-
ment program.” The men were referred to us
by physicians, parole officers, judges or social
workers, or they entered the study after hear-
ing about our free treatment program
through radio and television announcenients.

-re,, LIIM >
BUT WE TRUSTED HIM!
While we were surprised by the number of
children that these men had molested, we
were not surprised to find that these molest-
en, like those we had treated before, were
very different from the kind of men parents
teach children to avoid. Most of us think
that a child molester isa rather slimy individ-
ua—a stranPer I town, sitting In_his car
near a schoolyard, Iunnq childrén with can-
dy. Our findings reved| that, on the con-
trary, the child molester js not a stranger, but
Is someone we know well. He often iSa man
We trust, @ man our children trust.

Many child molesters try to move them-
selves into positions or occupations within
the commun|t¥ that will allow them to spend
time alone with children without attractin
much notice. Molesters often become yout
ministers, day-care workers, Boy Scouf lead-
ers, teachers, Big Brothers and pediatricians,

We should not assume, however, that only
Youth ministers or day-care workers or
eachers molest children.” In fact, within any
of these occupations, the number of menwho
nolest chi'drel: Is exceedm%ly small  But
[hew men c* xist. As a physician and a
psychiatrist who,_ has spent mst of my life
Workflng with [I:h”% rPolestﬁrs,_ | wish | courl_d
say, forexample, that no physician or psychi-
at%st aseve _mofesteg apc ﬂ% An Meea
among physicians—as among youth minis-
ters, day-Care workers and teachers—there
are exceedlngly few men who are child mo-
testers. But there are; few. Of the several
hundred molesters |'ve treated in the last two
yean, one was a school physician, two were
child psychiatrists, another wes a pediatrician,

Given these facts—that our children are

beln? molested bY men we know and trust—
what can we do to protect not only our own
children, but an children, from” suffering
such a terrible experience? ,
_ First of all, we can. learmn about pedophil-
la— what it is, whut kind of men become pe-
dophiles and how they m,ana(%e to manipulate
our children into becoming their victims,

Men who are pedophiles desire sexual In-
volvement with young children. They most
often have other interests and abilitiés that
are completely normal—often exemplary,
Their abnormal se-.ual interest in young chil-
drﬁno P/s todcvelop in isolation from any
other antisoctal behaviors, ,

A pedophile's sexual desire for young chil-
dren leads him to behave toward a child in
many of the same ways that adults behave
sexually toward each other. Most adults will
arrange their lives to meet members of the
ogposne sex and sBend time with them,
They will fantasize abqut a potential partner
and” feel sexually excited In that E)erson’s
company. The child molester goes through
the same process—only his object ofdesire’Is
a child. The other bl_]q difference between
normal adults and child molesters is that,
whereas healthy adult sex is consensual, the
molester manipulates and threatens the child
into complying with his wishes,

What kind 0f man would do this to a
child? QOur study shows that he is most often
Caucasian hetween the ages of 20 and 40.
He typically has had more than one year of
college and holds a full-timejob. As‘a rule,
he is married and has children of his own

whom he usually docs not molest. He is al-
most always a ‘well-rcspected, even loved,
member of his community.. He is often an
active Christian who is involved In his
church. He never assaults children he does
not know: he onlg chooses children with whom

he can first build a trusting relationship,

-urer riri/o

ARE THESE MEN SICK?
How does a man become a child molester?
Quite often his interest in children begins
when he himselfis a child and then emerges
full-blown at age 16 or 17 when he actuglly
starts abusmq,chlldren., Essentially, he lias
some generalized erotic, interest in other
young Children when he is  (continued)



-also youn(t;. Most children do. Kids like to
'pIaK ‘doctor,” for example, or take baths to-
ether sc they can see each other's body.
Ut as the molester gets older, he discovers
that while others his age have stopped having
any interest in young children, he has sus-
tained his interest. It was once thought that
a child molester was interested onty I chil-
dren and that if therapy could stimulate his
sexual interest in an adult woman, such as
his wife, his obsession with children would
disappear. Now we know that, in most
cases, the child molester has a normal sex life
with his wife but still maintains his deviant
sexual interest in children. o
A few years ago many psyrcmatnsts be-
lieved that hoys who were molested as chil-
dren very oftén became molesters as adults,
And our'study found that, indeed, 40 percent
of the men who molest boys and 24 percent
of the men who molest girls were molested
themselves aschildren. However, most child
molesters were not molested as children but
developed this obsession anyway.

One factor that appears 1o be_true of all
men who become child molesters s that th,e%/
pair sexual fantasies about children wit
masturbation. Freudian theory suggests that
pr?asm isa powerful reinforcer of anr sexual
inferest, so that when a man masturbates
while fantasizing about young children, this
entrenches his oosessive desire.

We also found that child molesters com-
monlfy exhibit multiple sexual deviations.
The fact that these men are often also exhibi-
tionists, fetishists, rapists and, on occasion,
incest offenders suggests that their deviations
ma¥ evolve not from family or interpersonal
conlicts, as was once believed, but from their
general Inability to Suppress inappropriate
Sexual interests— interests that *healthy”
adults do suppress.

It's often difficult to spot the man who
might possibly molest our children because
We"expect a molester to be @ man who dis-
plays many antisocial behaviors; and in_ the
case of a molester whose victims are little
boys, we expect him to be homosexual. But
in“our study, we found that most men who
molest ittle bo_Ys are not gay. Only 21 per-
cent of the child molesters we studied who
assault little boys were exclusively homosex-
ual. Nearly 80 percent of the mén who mo-
lested |ittle hoys were heterosexual or
hisexual, and most of these men were mar-
ried and had children of their own,

Usually molesters are able to abuse many,
many children without being. caught. The
only“way they are caught is'if a Child tells
someone what has hapPened. They are rare-
ly caught in the act of molesting @ child by
suspicious parents. Even when parents d0
become suspicious, the molester is usually
able to deflect that suspicion because he is
often a respected member of the community.
Many molesters have told me that the first
thing they did when suspicions arose about
them was tojoin the parents and take up the

cry that child molestation is a terrible thing
and must be stopped. For example, John, a
former professional athlete and hbaseball
coach, said that he wauld fend off suspicious
parents by agreeing with them. He'd'say, |
do believe that your kid has been molested
because he does Seem to talk about sex more
than he should. Now, | was hoping that if |
got close to him, he would tell me who it was."

WHY DON'T KIDS TELL?
How is it possible that so many little boys
have been molested without our knowled?e?

Sara Johnson's seven-year-old son, Peter,
had spent six months visiting a therapist who
was preparing him to be a court witness to
the molestation of other children after Lou
Taylor, his Cub Scout leader, was found to
be“a child molester. After the discovery,
Sara said, “I knew my son couldn't have
been molested because, well, mY children tell
me everythmrq, and then, well, Peter is a
rough, tough fittle boy. He's the kind of boy
who, the dirtier he gets, the happier he gets.
If anyone approached him, he'd just say,
‘Get your damn hands off me!" " _

Sara's voice shakes as she recalls the night
that Lou Taylor finally confessed, waived his
right to a trial and was taken tojail. "1 had
E'Ut Peter to bed and | was standing at the

itchen sink washing the dishes when'| heard
Peter's little footsteps coming up behind me.
Then | heard him say in his Sweet |ittle voice,
‘Mommy, Is it okay for me to tell you now
what Mr. Taylor did to me? *  °,

There are Several reasons why a little boy
doesn't tell. Firstofall, the molester usually
threatens him personally. Often the boy is
protecting his {Jarents, whom the moleSter
also mayhave threatened to hurt

Peter’was told b){ Lou Taylor that if he
reported the inciderits, Taylor'would call the
police when his'mother brought Peter to the
next Cub Scout meeting and the police would
put Peter in prison.

Michael Jones, the owner of Jake's day-
care center, told Jake that he would kil
Jake's mom if Jake said anything.

Jim Brown, Derek’s Kouth minister,
showed Derek and his brother the %un that
he carried in his briefcase—and led the boys
to believe he would useit.

These threats are effective with children
because a child does not know exactly how
the adult world works. Peter must have be-
lieved, for example, that the police really
would put him in lal|. The terrible part is
that children tend to believe all adults— and
because even a young child has already ab-
sorbed the message, that it isn't nice to talk
abut sex, the childl is unable to check out the
validity of what the molester says.

IS YOUR SON AT RISK? .
It is not only in their use of threats that child
molesters are so successful 1fa man— ever,
a man in a respected position—molested a
child quite suddenty, the child would be very

likely to tell his parents. Men who molest
boys are so very successful, however, because
théy often spend months selecting and pre-
paring their victims,

A man who once had been named teacher
of the year told me, for example, of the sys-
tem he had devised. He said, "I'd. (ell the
class some secret and then I'd wait to see
which boys told and which didn't. If a kid
can't keep a secret, | don't %o near him.
Then, I'd see which kids would follow or-
ders. I they were difficult to control, I'd
stay away from them, So | am always look-
ing for & kid who is well-behaved, who will
do what I say and who can keep secrets."

Molesters also choose children who are

Par_tlcularly vulnerable and then try to gain
heir trust by giving them specidl favors.
Derek's father was in the hospital having the
second of two back operations when Jim
Brown came to the boy's house and offered
to take Lack camping: Jake's parents were
dlvorcm? when he'started attending the day-
care center at age three. Michael Jcnes gave
Jake special presents and let him pass-out
snacks and feed the rabbit. Seeing these spe-
cial favors, parents add their trust'in the mo-
lester to the child’s trust.

To make matters worse, most parents
teach their children to obe%/ adults unques-
tioningly, which also gives the child molester
a Oecided advantage.” One of Sara's worst

* memories is what She used to tell her son.
“When | think of what | used to say eve
week when | dropped Peter off at his Cu
Scout meetm?.. .1 5@/, 'Good-hye, Pe-
ter. Mamma loves you. You besureand do
whatever Mr. Teylor says.”” o

Another reason that oys are victimized
more often than girls may be that, even when
they are very young, boys are taught to be

tou?h and not tell"anyone when ‘they are

hurt. Because theY know that they ore ex-
pected to handle tough situations’ without
crying or acting like ™a sissy," it is often,
nomcallY, the totighest boys who keep the se-
cret the Tongest. Parents also feel much less

rotective of their sons than of their daugh-
ers, and it is this pervasive lack of protective
attitudes toward boys that allows child mo-
lesters so much access to them. A man who
takes boys camping or bias them over to his
house is Seen asa "good Joe." Any man who
tried to do the same with little girls would
immediately arouse our suspicion. But the
difference bietween the legitimate "good Joe"
and the child molester is that thé molester
devises reasons to spend special private time
alone with a boY.

Parents need to be aware, then, that a bo
may not tell them if he_is being molested.
Thére are, however, certain signs parents can
waich for. Most [ikely they may notice a
sudden decline in thei son's schoolwork—
either he can't concentrate or his grades fall
His eating habits may change. He'may with-
draw from his friends. He may suddenly be-
gmn havmg (continued on page 138)
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nightmares. He may become fearful of
men— not necessarily only the man who mo-
lested him, but many men. He may try to
avoid going to school if the molester works
there. Or he may attemﬁ)t to avoid the mo-
lester by making up silly reasons why he
doesn't want to go on outings with the man.

I parents suspect that théir child has been
molested, it's nat enough simply to ask him if
anyone has touched him inappropriately.
Parents first need to assure the child that, o
matter what anyone has told him, they love
him and can protect him. 1fa child then re-
veals that he has been molested, parents must
also be careful not to react ina way that will
alarm him. Instead they should calml;F as-
sure him that what happened is not his fault
and that they won't let it happen a%am.

Even after a oy reveals that he has been
molested and is, protected from his victimiz-
es he may continue to show the above-men-
tioned symptoms of distress. Madeleine
ﬁomts out, for example, that although both

er son and daughter were molested, she
feels her son has suffered the most "I think
that's because Jake was molested more often.
My daughter, who was harely touched and
Was only three at the time, seéms lo have re-
covered. She is sociable and is a happy little

irl going on with her life. But even after

0 years my son has not recovered.

"At first Jake withdrew. He didn't want
tobearound any of his friends, Even now he
Is very selective about who_he plays with.
And although he is very bright, hiS grades
have fallen. “He stays away from all men ex-
cept his dad. And he has developed chngmg
behaviors. He is now ten years old, and he
still doesn't want me out of hissight.

_"He is also very afraid that someone will
find out what hapPened to him. When it was
time for him lo tell his storK to the casework-
er, he curled up behind the pillows on m){
bed and screamed, ‘No! No! This is badl!

don't want anyone to knowl This is bad! "

DONT BLAME THE CHIIJ31

Unfortunately, the societal belief that little
boys should be able to protect themselves
from child molesters often prevails even after

the boys identify  themselves as victims. .

Duringlegal guesnonmg, Derek, for exam-
ple, was asked by a lawyer, "Well, if you
didn't like it, why did you let it go on for so
long?"  And when Peter's mother, Sara,
asked a trusted member of her church why
nq one spoke to her anymore and why their
minister refused to counsel her or sdy any
prayers for her son, the man said, “ Look, ev-
ery man is aﬁproached by some homo. Peter
should just have said Nol*

But (he adults who made these comments
don't understand (hat a molester makes it
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impossible for aboy to say no. Unfortunate-
ly, soas\% tends to “lame the victim" in sex
crimes when the victim isa child, just as they
do when the victim is a woman.

The Parents of these victimized children
were t0 aII% surprised and deegal hurt when
thrir neighbors and friends failed to offer
tnem sympathy or support. When Sara
Johnson pressed charges against Lou Taylor,
the Cub Scout leader who molested her son,
Peter, she was astonished that many of her
neighbors wrote letters to the judge describ-
ing Taylor as a "wonderful man." Made-
leine Smith was amazed at the way everyone
treated hey. ‘I taugzht Sunday School, and
yet my neighbors acted as though | had the
plague,” she says. "I received dbsolutely no
suﬁport from “the people at our church
either. Michael Jones, Jake's molester, was
very well liked there. People didn’t want to
believe he had done such an awful thing.
_"After Michael Jones' arrest, our minister
immediately went to his house to comfort his
wife," says Madeleine. “But the minister
never carme to our house or offered SU'P ort
to any of the ten families whose children
were Jones' victims. Eight of those families
eventually left the church.”

Unfortunatel)r, these stories are net unusu-
al. When a molester is discovered, commu-
nity members often fumble around, not
knowing what to do, then come out strongly
on the side of the child molester and against
the victims and their families. Why? =
. Whena res?ected member ofa community
Is discovered to be a child molester, commu-
nity members find it impossible tq believe
that such a person is living in their midst.
People also tend to, take the molester's side
because_his behavior around adults is so
good. Then too, because the problem of
child molestation is so terribly upsetting,
adults have a powerful desire to'deny that it
exists. That way they won't have to worry
about the safety of thieir own children.

Itisfor these reasons—an inability to cope
with, and a wish |o deny, the problem—that
communities will often knowingly é)ass a
child molester on to another town. ‘After the
)(outh minister was_convicted, for example

he Kanes checked into his background and
discovered that he had gotten into trouble for
molesting children at ‘his previous church,
but had” nevertheless been sent on to his
resent church with good references. Sheila

ane was outraged. ™ If he had been prose-
cuted then," she'says, “my sons would never
have had to go through this."

. PROTECT YOUR CHILD
It is _cruc_|al¥] important that parents do ev-
erything in their power to protect their chil-
dren. Perhaps some of the new information

we hove gathered about child molesters will
help parents to dojust that. Here are a few
things that all of us can do: |

. 1"Be aware that even tough little boys are
in danger of being assaulted. Because'child
molesters victimize children through a com-
bination of manipulation ond threafs, even
the tougihest little boys need protection.

2. Talk to a child in ways that counteract a
molester's threats. It really isn't enough to
ask a child if anyone has touched him.” Wc
must first assuré him that, despite what he
may have been told, if he docs "tell on" the
molester, no one will kill his parents, his par-
ents will still love him, andhis parents are
fullsy able to protect him from the molester.

. Watch for the tP/plcaI_ oPeratlng roce-
dures that a child molester is likely to follow:
* Molesters spend excessive amounts of time
with children. _The)( often arran?e to take
boys on trips without another adult.. A man
who wants to spend more time with your
children than you do may be a molester.

* Molesters often seek out a position—as a
camp counselor, Boy Scout leader, school
Physman, coach, teacher or youth minis-

er—that will_allow them to’ spend time

alone with children.  The major difference
between a man who is a child molester and
the majority of respectable men who hold
these positions is that the child molester will
manuracture excuses for S,E)endl_ng inordinate
amounts of time alone'with children.

» Molesters will often abuse the privileges of
their positions to en aﬁe children in indppro-
Prjate nctivities. 1f"the mothers quoted in
his article, for example, had asked their bQ}/s
exactly What went on during outings with
these men, they might have realized a_lot
sooner that theSe mén were molesters, The
youth minister took the boys skinny-dippin

and back to his_house for private bouts 0
nude wrestling. The Cub Scout leaderwould
give the boys "physicals," paying particular
attention 0 their (%enjtals. hile a_child
may not realize that his Scout |eader is not
the“appropriate Pe_rson to ?lve him a physi-
cal, a parent certainly would, _

* Molesters preY on children who are partic-
ularly vulnerable. A man who offers your
child” excessive_favors at a time of family
stress or financial crisis may be a molester.

4. Check the history and background of
anyone who is going to'be spending a lot of
time with your children. . Never assume that
anyone I3 Deyond suspicion bP( virtue of his
respected position, strong refigious beliefs,
years in the community or kindness to chil-
dren. Call previous employers and talk to
people who worked with the man while he
was working with children. Be alert to gaps
in'his resum£. - Molesters often simply omit

jobs in which they were found out or biecame

the object of suspicion.

5. Warn children that child molesters ex-
ist. Many ﬁ_eo le believe that it is better not
to talk to children about the dangers of mo-
lestation because talking to them about it will
only make them fearful” It is true that wam-
ing"children about danger (continued)



K continuedfrom page 138

instills some fear in ghem. When we leach
children to be careful while crossm? the
street, for example, we also alert them fo the
consequences of being hit bya car, But keep-
ing silent about the dangers of child molesta-
tion protects the child molester, not the child

6. Never blame the child.~Studies reveal
that in almost every incident of sexual as-
sault, the victim— whether that victim is an
adult woman, a little girl or a little bo¥]—
feels in some way responsible for his or ‘her
victimization. The child molester knows this
and will use th|s_know|e_dg?e against his young
victims, reinforcing their tear'that they are to
blame by telling them things like, "Well, you
did conie to mY room," or "You Qlid gef an
erection.” Children are never to blame for
their abuse at the hands of adult men. They
must be (old that clearly and repeatedly.

_ 1. Never blame the chilld's family. Ifavic-
tim’s family can convince others that the mo-
lester has committed a crime, the molester
runs_ the risk of bein exposed and posablr
convicted and sent {0 jail. Molesters will,
therefore, almost always try to evade detec-
tion by SQYIH% that there is Something deeply
wrong with the families who accuse them.
And "because the child molester typically
does so many good deeds for so many peoplé,
and because' we don't want to believe some-
thing so terrible_ahout such a wonderful
man, we may be inclined to believe him and
to think badlg of the family who accuses him.
If a respectable figure in your community i
sccuscd of child molestinig, think twice be-
fore speaking ill of, or be avm% coldly to-
ward, the family who is making the charges.

1 believe that child molestation can” be
stopped. | know that we can drast|ca||3f re-
duce the number of children who are molest-
ed. First we must. recoqmze that child
moestation is a public health problem—an
estimated 20 percent of all children are mo-
lested. And, like any health problem, it can-
not be eradicated by treating its victims after
they become victims. We riust stop the mo-
lester before he molests a(t;aln.

Parents should know that a handful of
states have allotted funds to develop and
maintain treatment programs designed to
help molesters stop molésting children. In
addition, the Federal governnient has funded
several research projeCts aimed at preventing
child molestation. “Parents of victims have
also organized into support groups. .

(Al 0f these elTons are stéps in the right
direction. No one person, program or or%a-
nization can single-nande l)f gliminate this
terrible problem. " We must dll work together
to keep our children safe. D

For additional help or information, call The
Motional Child Abuse Hotline: 800-422-4453.
This Hotline, sponsored by Childhelp USA,
handles crisis calls, provides information and
offers referrals to local agencies nationwide.
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CHARACTERISTICS OF ADULT SEXUAL OF-
FENDERS. Before any intervention in the behavior of
sexual offenders can be undertaken, it is necessary to
have an idea of who it is, at least in a general sense, we
are dealing with. Vernon Quinsey has recently published
a lengthy review of deviance-related literature and
presents us with a broadly-based description of who and
what sexual offenders are. The reader is referred to that
work (In D. Weisstub (Ed.) (in press), Law and Mental
Health: International perspective. Pergamon, New
York.)

Tosummarize, Quinsey proposes that there are two
primary factors in the genesis of a sexual aggressive.
One, that there exists a continuum of relative sexual at-
traction or preference for the deviant focus and, two, that
there are a variety of reasons why that focus is chosen.
He describes these factors as additive.

Within the framework of these two factors he ex-
plores the individual qualities of known sexual offenders.
While the paper is principally concerned with child mo-
lesters, because of the amount of behavioral crossover
seen in this population, (Abel, G. Mittelman, M. Becker,
J. Cunningham-Rathner, J. and Lucas, L. The Character-
istics of Men Who Molest Young Children. World Con-
gress of Behavior Therapy, 1983) | believe that infer-
ences can be made for sex offenders in general. (I'm not
sure that Dr. Quinsey would approve of this undocu-
mented inference, but what we are interested in here are
generalities upon which to structure an exploratory, eval-
uation protocol).

In terms of motivation, Quinsey presents a convincing
picture of the offender as acting out his deviance as a
result of an active, measurable sexual attraction. This at-
traction is experienced by the offender, prior to and dur-
ing the behavior, as pleasurable and desirable. In addi-
tion, he reports that this attraction has frequently been
first recognized by the offenders in their own childhoods
(first overt act of sexual deviance at about age 16). As
part of this attraction/preference, the offenders are
prone to fantasize sexually about their deviant behavior.
This, in effect, allows the offender to rehearse the behav-
ior in imagination in the absence of a suitable target/vic-
tim.

Sexual offenders also act out their deviance at high
rates. In the Able study cited above (1983) the average
number of sexual assaults completed, by each offender
against children, was 167. The average number of child
victims was 76. Their behavior does not show the pattern
of decline in frequency with age as found in property of-
fenders. It appears that they do not outgrow their sexu-
ally exploitive preferences. Recidivism rates are_high
and increase in relation to the number of previous sex of*
fensesjndwith attraction"to male(hgh-mcest)childVic-

Even though this population is known because ofits
deviation, the majority show no other psychopat lology.

EVALUATION
and TREATMENT

Their principal diagnoses are paraphilia (... an unusual
act or fantasy is required or sexual arousal) and one of
the forms of character disorder.

Interms of developmental histories, one finds a gen-
eral high level of dysfunction in the offender’s family of
origin including physical, emotional and sexual abuse of
themselves as well as other family members. The de-
gree of family dysfunction increases as one moves from
a community treatment population upward through in-
carcerated offender populations. One speculates that
this is the result of a criminal justice selection process
which places the more serious offenders in secure facili-
ties and leaves the less serious in the community.

A preliminary study of sexual offenders in commu-
nity treatment (Wolf, S. and Conte. J., 1984) found that
they had been overtly (hands on) sexually abused as
children in 27% of the cases observed. This compares to
53% noted by Quinsey for incarcerated offenders. Com-
munity-treated offenders, in that study, however, showed
the same kinds of family of origin aysfunction that Quin-
sey reported in incarcerated offenders.

Their patterns of offending were also very similar.
While the community-treated population showed fewer
victims and more limited histories, they did show the
same patterns of beginning overt sexually aggressive
behavior in childhood and adolescence (approximately
75%). They show the same levels of premeditation and
planning. The community-treated offenders who have
molested male children also show the highest frequency
of deviant behavior, number of victims and greatest ten-
dency to reoffend.

Incest offenders, in both groups, show more limited
deviant histories in general but more than has been be-
lieved. For example, Abel (1983) found that his sample of
heterosexual-incest offenders had also molested female
children outside their families 44% of the time. His sam-
ple showed crossover to a degree that indicates that it is
risky to assume that the offender, at discovery, only acts
out in the deviance for which he was caught.

In summary, sexual offenders are motivated to act
out their deviance as a sexual preference. In simple
terms, they like what they do. They are not in any large
numbers psychotic or schizophrenic. Once their sexual
preference is established they tend to continue to pursue
it. They will most often, at the time of discovery, have
more than one victim and probably more than one devi-
ant sexual focus. In Incest cases, for example, they also
molest children outside their homes almost hall the time.

From clinical experience, offenders, when caught,
will either deny the offense, minimize their responsibility
(she made me doit. .. He liked it. .. They do it in Africa
all the time...) orclaim the cure (I've learned my lesson

. .found God .,. sobered up ...). They also, all other
things being equal, tend to return to deviance shortly af-
ter they feel safe from criminal justice sanctions. In their
histories they will have quit many times, often after each



offense., They will lie extensively about their deviance
bnd will be reluctant to reveal information beyond what is
known about them already.

Clinical Note: Offenders, during evaluation, seem to
reveal information about their deviance at a set rate. Re-

EVALUATING OFFENDERS. This article will deal
with the evaluation of sexual offenders who are admit-
ting to. at least, the behavior for which they have been
referred. Evaluating denying offenders will be dealt with
in a later issue of the SVQ. For further discussion of this
topic see “Developing Your Theoretical Framework,"
Evaluating Sexual Offenders in Volume 1, Number 1 of
the SVQ.

The specialized evaluation of the sexual offender
forms the basis for planning a treatment response. It is
"specialized" in thatitaddresses a specific problem and
makes recommendations as to treatment and limitations
to the freedom of the client. It is specialized in that its
foundation is aspecific body of data focused on the prob-
lem of sexual violence.

Since sexual offenders do not in any significant
numbers self-refer for their problems, evaluation will
most often occur after discovery and before sentencing.
The offender will have been referred by someone in the
criminal justice system and the evaluation may be used
by the court in sentencing the offender.

Given the above, the client will be resistant to reveal-

3 much about himself. He will probably believe that he
nas cured himself of the referring problem and will "just
want to forget about it." What information he will reveal
will be distorted and minimized. As such, the client's self-
report will be of limited direct use in defining the sexual
problem. To compensate for this serious limitation, the
specialized evaluation relies on information gathered
from avariety of sources outside of the client. &

The first step in the evaluation, after deciding to
evaluate the offender, is the development of an informa-
tion access system. Information needed for the evalua-
tion comes from two sources: internal and external. In-
ternal information is that which one derives from the
offender directly. This includes self-report, personality
assessment instruments, and psychophysiological as-
sessments such as the penile plethysmograph and clini-
cal polygraph. External information is that derived from
contacts with discovery materials, witness and victim
statements, victim evaluations, contacts with partners,
family of origin, friends, pastors etc.

External data sources require signed releases of in-
formation from the offender. He must be fully informed as
to the purpose of the releases, who will be contacted,
what will be discussed and why it is necessary' to the
evaluation. In most cases this will include the client/of-
fender's attorney. An attorney is used to operating within
an adversarial system and will see the evaluator as ei-

'r for or against his client. The evaluator must commu-
uate that his agenda is to assess the nature of the cli-
ent's problem, estimate his potential for further harm to
others and recommend reasonable treatment alterna-

gardless of how much an offender reveals during evalua-
tion, he has alot more that he will withhold.

NOTE: Citations and references are listed in the RE-
SEARCH section under bibliography.

tives. Again, if the evaluator and the attorney represent-
ing the offender cannot come to agreement on the pur-
pose and form of the evaluation, it would be advisable to
not proceed further.

Internally derived information begins with the inter-
view of the offender. One is looking to understand the life
forces which created the potential, now realized, to make
this individual into a sexual offender. One is looking for
histories of interfamily abuse; sexual, physical and emo-
tional which provides us with examples of values devel-
opment in the family and the offender which supports
sexually violent behavior.

Since the reality of the sexual deviance is not at
guestion, the evaluation is intended to assess the risk for
reoffence of this offender and his amenability for treat-
ment. The more enmeshed in the offender's family back-
ground the deviance is (attitudes, values, family history)
tfTe more likely deviance will function as part of the of-
fender’s lifestyle. The more deviance is a part of the of-
fender's lifestyle, the less likely the offender is willing to
give the behavior up. All other (actors considered, his-
tory of deviance, type of offending, and frequency, are
probably the best predictor of treatment failure and reof-
fence.

One is also looking for the actual beginnings of sex-
ual violence in the offender’s life, its frequency over time,
periods of no deviance, and periods of behavioral esca-
lation. One Is asking, what precipitated the suppression
of behavior, what factor preceded or may have precipi-
tated the return to deviance. This information details the
offender's pattern of deviant behavior. The structure of
this pattern forms the focus of treatment planning and
functions as behavioral evidence of approaching reof-
fense. For example, an exhibitionist client has a history
of withdrawing from friends and spouse, becoming argu-
mentative and spending increasing amounts of time
driving around alone prior to and during exposing. Dur-
ing treatment these behaviors reappear. It is probable
that this client either is, or will be reoffending. These be-
havioral "warning signs" must be identified and noted in
the evaluation's discussion of his deviant pattern.

The next step is to elicit from the offender his ver-
sion of the presenting deviant behavior. Recognizing
that he will give a minimized accounting of what hap-
pened, it is useful to hear him out. His report will expose
the distortions in his thinking and the style and strength
of his defenses. This step is useful in assessing the ame-
nability or the vulnerability of the offender to treatment.
The greater the client's distortions of what actually hap-
pened, the more a part of his value system the deviance
is. The more a part of the offender's value system the de-
viance is, the less vulnerable he is to treatment mes-
sages that the behavior is hurtful to others. The more ro-
bust his distortions and defenses, the less amenable he
is to treatment.



Personality assessment is the next step in the evalu-
ation process. At the present time there are no depend-
able "test" profiles which identify sexual offenders
100% of the time. This is due in large measure to the of-
fenders' consistent attempts to make themselves look
good. They will attempt to "fake good" on the instru*
ments rendering the results frequently invalid. When
valid results are seen, the most frequent profile will ex-
press antisocial or asocial value systems, ruminative-
ness, impulsivity, and low empathy. The utility of person-
ality assessment with this population may be that It
measures their willingness to answer questions can-
didly. The danger of using them is that one finds very (be*
haviorally defined) dangerous offenders who represent
normal looking personality profiles. As such, personality
tests are of limited use and cannot be used, alone, to de-
fine the level of personality disorder present.

Psychophysiological assessment Is the last source
of internal data to be considered here. The two instru-
ments most used are the penile plethysmograph and the
polygraph. The plethysmograph is used to identify the
range of sexual arousal which the offender experiences.
(NOTE: an in-depth discussion of the plethysmograph is
planned for the next issue of the SVQ.) This data should
be used with the same attitude which one approaches
personality testing. That is, endorsements of interest in,
or attraction to, deviant themes must be accounted for*
However, their absence from the test results does not
mean that they don’t exist, just that they were not mea-
sured. .

External data collection is the next step in the evalur
ation. After the first meeting with the offender, the evalu-
ator contacts the referring agency, the offender's attor-
ney and any other individuals involved in the case.
Discovery materials are collected and any previous re-
ports are reviewed. The offender's version of the deviant
behavior is compared and contrasted with other
sources. Differences are explored to assess why they
might exist. Are the differences the result of different per-
ceptions, distorted thinking, or dishonesty on the part of
the offender or others? *

If one has the option, placing the offender in a sex
offender treatment group is an excellent way to gather
further data. This allows the offender to see others with
problems similar to his dealing honestly with their devi-
ance. One expects the amenable client to expand his
self disclosure, his defenses to weaken and his distor-
tions in perception of his deviance to change somewhat
in the face of confrontations by the group members. If
one does not observe these changes in the offender one
can summize that the likelihood of his profiting from
treatment is minimal. '

Even in cases where you cannot place the offender
in group, it is important to see as much of the individual

.

as possible The less time you can spend with the ol-
fender, the more external data you will need,

The final step in the evaluation is to make recom-
mendations. What you recommend as your treatment
plan, even if your recommendation is prison, depends
on a number of factors. First, what motivates the client
into treatment. Is he voluntary or court-ordered. Is he a
present risk to the safety of the community. Can you. as a
therapist, reasonably expect the offender to profit from
treatment at your agency. (Be careful of your own sense
of grandiosity. It is seductive to have referral sources
think of you as the "Wizard." Your errors willbe borne by
the offender's next victim.) j

The first consideration, the sourcepf mpilvation,/de-
termines whether specializedlreatmenFvSILtake_prace.
Offenders are unlikely to remain in a treatment setting
which makes demands on him or expects that he will
work directly on his deviance unless forced to. Without a
clear mandate, from the court for example, the offender
will find the least intrusive treatment- he can. The least
intrusive, of course, being-no treatment at all7\

The next consideration is dangerousne” The best
predictor of future behavidns”tiH-paet-toeffavior. If the of-
fender has a history of sexual abuse and exploitation ex-
tending back into his childhood, if his deviance has been
constant or highly patterned, you can expect him to Con-
tinue in that pattern. This means reoffence. Given what
you know about the offender, and what you suspect, can
external controls be structured around the offender to
prevent reoffence opportunity? In that light, does the of-
fender's family see him as arisk and can they be counted
on to protect others J/om his abuse?

The final factor is the most difficult to assess. Is he

. internally motivated for'treatment? Does his behavior

cause hfm any-real pain, guilt or embarrassment? If he
experiences little guilt around his deviance, or doesn't
think of it as wrong, he is not amenable to treatment in
any setting. Your best efforts as a therapist will fail. Even
if he is motivated to change out of his discomfort with his
deviance, is he so out of control that he is probably reof-
fending as you read this? Sexual offenders can only be
counted on to do what feels the best to them. If they really
had any internal motivation to stop or discomfort with de-
viance, they would have sought treatment prior to being
caught or stopped the behavior on their own.

Those are the general components of evaluating
sexual offenders. It is a different approach than most of
mental health. It has most in common with evaluations of
other criminal populations. It also shares the risks of that
group in that when we, as evaluators and therapists,
make errors in our assessment of risk, someone else
pays the price for that mistake.
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Analysis of Sex Offender Data

The Department of Corrections, Division of Statewide Programs, has gathered data
on sentenced sex offenders. The following represents the first analysis of this
data. Data on newly sentenced sex offenders continues to be collected and further
analyses will be completed in the future when time allows.

0f the approximately 450 sex offenders in the prison system on March 1, 1985, 354
were sentenced. All sentenced sex offenders were asked to complete a Sex Offender
Treatment Application. If an offender refused to fill it out, the offender's
probation officer was required to complete it using information contained 1in the
offender®"s file. All data was verified by the probation officer. The applications
were then checked by Central Office staff who highlighted omissions and possible
inaccuracies and returned them to the probation officers for completion. When
completed and returned to Central Office, the data was entered into the computer.

A basic analysis of the data reveals the following composite picture of the ™"average"
sex offender in Alaska:

He is a white male between 20and 40 years old. He has a high school
education and was employed atthe time of the offense. He could be

either single or married. He has lived in Alaska since childhood. He
committed the offense alone, without a weapon. He committed the offense in
Anchorage and was under the influence of alcohol at the time of the
offense.

The victim was a female aged 16 or younger, who was a relative, friend
or acquaintance of the offender. Of the victims who were related to
the offenders, 62% were natural daughters or stepdaughters.

The data also reveals that a child under the age of ten is most likely to be
molested by a relative.This continues to hold true for children in the ten to
16 year old age group. Onceover 16, aperson 1is most likely to be victimized
by a friend or acquaintance.

Further analysis of the datashows that more sentenced sex offenders were convicted
of first degree sexual assault than other sex offenses.

Most sex offender cases went to a jury trial as opposed to the offender pleading
guilty or no contest.

Most sex offenders (55%) are not eligible for parole.

For First Degree Serual Assault, the most frequent sentence was six to eight years
of jail time to serve.

For Sexual Abuse of a Minor* the most frequent sentence was four years or less
to serve.

*Sexual Abuse of a Minor in the 1980 Criminal Code was a Class C felony. It was
changed on October 17, 1983 to Sexual Abuse of a Minor; First, Second, Third and
Fourth degrees.



FINDINGS

e Three out of every four adult sex offenders required to register in Washington
State had done so as of November 1991. Overfill compliance was 76 percent, up 19
percent from the compliance rate measured one year earlier during the
implementation phase of the law.1 (See Figures 1 and 2.) Total Adults=5143,
Registered=3914

e Overall compliance for juveniles as of November 1991 was 67 percent, down 3
percent from the compliance rate measured in March 1991. (See Figures 3 and 4.)
Total Juveniles=388, Registered=259

e The sex offender registration law was changed in 1991, shortening the timelines
for registration and requiring more sex offenders to register.

CHANGES INTHE LAW
More Offenders and Shorter Timelines

The Conununity Protection Act required that all convicted sex offenders (adults and
jJuveniles) released from custody or on active supervision by the Departments of
Corrections and Social and Health Services on or after February 28, 1990, register with
the sheriff in their county of residence. The law was amended in 1991 to require
registration of all sex offenders who were under the jurisdiction of the Indeterminate
Sentencing Review Board on the date of the original law.

Previously, convicted sex offenders had 30 days to register following release, or sentencing
ifnot confined. Amendments to the law in 1991 reduced this time to 24 hours for those
released from confinement, and required immediate registration of those sentenced and
not confined. Also, the number of days has been reduced from 45 to 30 for sex offenders
moving or returning to Washington State. These changes went into effect on July 1,
1991.

1 For background on the registration law, previous findings, and methodology, see "Adult Sex Offender
Registration in Washington State: Initial Compliance, 1990," and "Juvenile Sex Offender Registration in
Washington State: Implementation and Initial Compliance 1991" (Felver with Lieb). This paper uses the same
methodology and sources of information as the two earlier studies. Contact the Institute for Public Policy for
copies.
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Date of Committee Action: 1

The JUDICIARY Committee considered: HB 441

MOUSE BILL NO. 441 EMPLOYER 3 LIABILITY FOR REFERENCE INFO

"An Act relating to the disclosure of information by an employer about the job performance of an employee

or former employee."

RECOMMENDATIONS: [ ] the same title
be replaced with 1 Janew title

[ ] h*yeiittached amendments(s)
TjXj~do pass

[ ]1do not pass

[ 1 no recommendations

[ 1 individual recommendations

[ 1 additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ~ APPROVES PREVIOUS: Geptibue)
[ ] fiscal impact y<$ fiscal note(s)

[ 1 zero fiscal note [ 1 zero fiscal note(s)

SIGNINGDO PASS OTHER RECOWENDATIONS



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 441
1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Department of Law
Title: "...disclosure of information by an BRU: Legal Services

employer about the job performance..." Component. Operations

Sponsor: Representative Gruenberg

Requestor: House Judiciary Committee COMPONENT SERIAL
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEQOUS

TOTAL OPERATING -0- -0- -0- o -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

This bill protects an employer, who acts in good faith, from liability for disclosing the ﬁ)b performance of an employee or former
employee to a prospective employer. This protection would not shield an employer who provided information the employer
knew was false or misleading, was given with a malicious purpose, or violated a civil right o* the employee or former employee
that is protected bﬁ Alaska's antidiscrimination laws under AS 18.80, or federal law. This bill will apply to all employers in the
state and will not have a fiscal impact on the Department of Law.

]@b,
Prepared by: Richard |. Peoues. Direc Phone: 465-3672
Divisior: ~ Administrative Service's U; /) ~1,1 Date: March 5. 1997

Approved by Commissioimer! Charles e. Cole. Attorney General
Agency: Departmenmt of Law v Date: March 5. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Pane 1 of 1
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FISCALNOTE

STATE OF ALASKA Bill NO. HB 441
1992 LEGISLATIVE SESSION

Revision Date: - Department Affected: Alaska Court System
Title: An Act relating to the disclosure of BRU: TriaJ Courts
information... about job performance Components:

Sponsor: Gruenberg _
Requestor: House Labor A Commerce COMPONENT SERIAL NO. 000 1000 000 | 768

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current yaar impact: None

ANALYSIS: (Attach a separate page If necessary)

No fiscal Impact

Prepared by: C. S. Christensen Ill. Staff Counsel LW Phone: 264-8228
Division: Alaska Court System Date: 02M9/92
Approved by: Arthur H. Snowden, Il, Administrative Director @ (

Agency: Alaska Court System

Distrbution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, A Impacted Agency(leti).
Rev 1/92 Page 1 of 1



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 441
1992 LEGISLATIVE SESSION
Revision Dale: Department Affected: Administration
Title: Disclosure of job performance information BRU: Personnel /OEEQ

Component: Personnel/OEEQ

Sponsor:  Gruenberg
Requestor: House Labor and Commerce COMPONENT SERIAL NO.
Expendilures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 9% FY 95 FY % FY97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND &STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCE! LANECUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 ,0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact. J
ANALYSIS: (Attach a separate page if necessary.)
This bill will not leave a fiscal impact on this division.

Prepared bv. R. H. Kino, Directo Phone:  465-4430

Division: - Personnel/OEEOQ 1 Dale: February 18,1992

Approved by Commissioner:  Nancv Bear Usera —— 1/\ |

Aoency: - Administration \/ Date:.  a [ Tt~

Distribution (by preparer): Leg. Fin, Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency/(ies).

Page 1 of 1

;&%07/91



State of Alaska

House Majority Leader P.0. Box V
Cor{]mittegs Juneau, AK 99811
House Judiciary 907) 465-3718
House Rules 65-4968/4986
House State Affairs (Session
Special Committee
Military and Vet. Affairs Representative Max F. Gruenberg, Jr. 31 C Street, Suite 440
Legislative Council District 11 Anchorage. AK 99503
(07 Bet 7

Spenard, Upper Midtown Anchorage

MEMORANDUM
TO: AlIl members
House Judiciary Committee
FROM: Rep. Max Greuebera
RE: Sponsor Statement HB 441

Disclosure of information by an employer

DATE : March 5, 1992

This bill is fashioned after a Florida Law which
protects employers when giving references for former
employees.

HB 441 presumes that an employer was acting in good
faith, unless it is shown that the reference was knowingly
false, deliberately misleading, was given with malicious
purpose or violated the employees civil right.

Thank you.
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State of Alaska
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Spenard, Upper Midtown Anchorage

MEMORANDUM

TO: Representative David Finkelstein
Chair, House Labor and Commerce

FROM: Representative Max Gruenber

DATE: February 7, 1992

RE: Scheduling of HB 441

I would very much appreciate it if you would schedule HB 441,
"An Act relating to the disclosure of information by an
employer about the job performance of an employee or former
employee.' as soon as possible.

HB 441 presumes that an employer was acting in good faith,
unless i1t iIs shown that the reference was knowingly false,
deliberately misleading, was given with malicious purpose or
violated the employees civil rights.

If you have any questions, please call me or Stan Robbins, my
Chief of staff, at ext 4968.

Thank you for your consideration.
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MEMORANDUM

TO: Representative David Finkelstein
Chair, House Labor and Commerce

FROM: Rep. Max Greueberg/""

RE: Sponsor Statement HB 441

Disclosure of information by an employer

DATE: February 19, 1992

This bill is fashioned after a Florida Law which
protects employers when giving references for former
employees.

HB 441 presumes that an employer was acting in good
faith, unless it is shown that the reference was knowingly
false, deliberately misleading, was given with malicious
purpose or violated the employees civil right.

Thank you.

440
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MEMORANDUM

February 19, 1992

To: Representative Max Gruenberg

From: Mark Handley

Re: The Law of Defamation in the Context of Former Employee
References

Defamation is a doctrine of the common law, that allows for
the recovery of damages, from people who cause one to suffer a
loss, by publication of a lie that injures to ones reputation.
Any communication between two or more people can constitute
publication. The defendant must have been at least negligent
in regards to whether or not the statement was false.

IT the defamatory statement would tend to injure one in his or
her business or profession, as would be the case in most
actions involving employer references, the injured party is
not required to prove specific monetary damages.

There is a limited privilege in the common law that provides
some protection to a person who defames someone when they are
acting in the interest of others. The basic test is that the
publication must be justified by the interest served and it
must be called for by the a legal or moral duty or by
generally accepted standards of decent conduct. This doctrine
has been applied to cases involving statements by a former
employer. However, the scope of. this privilege iIs so vague
that the best way for an employer to limit their exposure to
liabilitylfor defamation is to refrain from making any
negative statements about former employees.

SLANDER . TXT\MTH-
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February 20, 1992

MEMORANDUM
TO: Representative Max Gruenberg

FROM: Christine M. Cheff
Legislative Analyst

RE: Employer Liability for Negative References
Research Request 92.127

You asked for a copy of the new Florida law which provides immunity from
liability to an employer who in good-faith discloses information about a former
employee®s job performance to a prospective employer. You also asked for a
copy of any synopsis or analysis of the law.

Florida House Bill 497 became law on May 30, 1991, without the governor®s
approval (Attachment A). According to a House Judiciary Committee analysis
of the bill, prior to passage of this law employers had no explicit exemption
from liability for good-faith disclosure (Attachment B). Various Florida court
decisions however provided the impetus for introduction of legislation by
recognizing an employer®s "qualified privilege” in communicating information
about a former employee, if given to a prospective employer in good faith and
without malice. The judiciary committee analysis also suggests this new law
complements Florida statutes which make falsification of an employment

application a first degree misdemeanor. It is believed the combination of
these laws enables employers to make better employment decisions from accurate
information.

Also included with this memorandum are copies of three law review articles
which may be of interest to you. The articles were written during the late
1980s when the number of libel and slander cases filed by former employees
against former employers was noticeably increasing. Employers consequently
began to limit the amount of information disclosed about former employers in

~mChapter 91-165.

2Wayne R. Wells, Robert Walter and Robert J. Calhoun, "Potential Employer
Liability for the Disclosure of Employee Information,” Akron Busir®ss and
Economic Review, 1989, pp. 22-28. James B. Conroy, "Defamation in the Workplace:
The Law of Massachusetts," Massachusetts Law Review, Summer 1989, pp.84-94.
William A. Hancock, ™"Liability for Employment References,”™ Corporate Counsel®s
Quarterly, October 1988, pp.1-27.
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an effort to reduce the litigation risk. All three articles provide overviews
of the legal principles of defamation, apparently the most common claim in such
lawsuits, and offer suggestions for limiting employer liability.

We hope this information will be useful. Please let us know if we can be of
further assistance on this or any other matter.

Attachments



