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respective undivided ownership interests of ASRC (that is, the
applicable ASRC percentage set out in Exhibit A as to Nuigsut
subsurface and the applicable ASRC percentage set out in Exhibit
B as to Point Lay subsurface) and of the State (that 1is, the
applicable State percentage set out in Exhibit A as to Nuiqgsut
subsurface and the applicable State percentage set out in Exhibit
B as to Point Lay subsurface) 1in each respective parcel of
Nuigqsut subsurface described in Exhibit A and in each respective
parcel of Point Lay subsurface described in Exhibit B,
respectively, will not change by virtue of any future change in
the boundary, location, or extent of uplands or submerged lands
within said parcel.

5. Leases. To the extent that any oil and gas lease
previously granted by the Str.te to any person and described 1in
paragraph 2.2(d) of the Settlement Agreement is presently valid
and in force and effect as to the subsurface in any parcel of the
Nuigsut subsurface described in Exhibit A, this conveyance 1is
made subject to that oil and gas lease, and subsurface revenues
payable under and in connection with that oil and gas lease as to
that parcel of the Nuiqsut subsurface after the effective date of
this patent shall be owned by the State and ASRC 1in proportion to
the applicable State percentage and applicable ASRC percentage as
more fully provided in the Settlement Agreement. Nothing herein
is intended or shall be construed to validate or reinstate any
oil or gas lease that is not otherwise valid and extant.

6. Habendum. To have and to hold the applicable undivided
ASRC percentage interest set out in Exhibit A in and to the
portions of the Nuiqsut subsurface now and hereafter existing in
the respective parcels of the Nuigsut subsurface described 1in
subparagraph 2 (a) of this patent and the applicable undivided
ASRC percentage interest set out 1in Exhibit B in and to the
portions of the Point Lay subsurface now and hereafter existing
in the respective parcels of the Point Lay subsurface described
in subparagraph 2(b) of this patent, together with all and

singular the tenements, hereditaments, appurtenances, rights,
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encumbrances, and actions thereto appertaining, unto ASRC and its
successors and assigns, forever, subject to and in accordance
with the terms and provisions of the Settlement Agreement. The
State i.ureby binds itself and its successors and assigns, to
warrant and forever defend all and singular the interests hereby
conveyed unto ASRC (its successors and assigns) against every
person whomsoever lawfully claiming or to claim the same or any
part thereof, by, through, or under the State, but not otherwise,
but subject in all respects to the Settlement Agreement and to
the other matters to which this patent is made subject as set
forth 1in it.

7. Further Assurances. The parties agree to take all
further actions and execute, acknowledge, and deliver any further
documents that are necessary or useful in carrying out the
purposes of this patent. Without Ilimitation to the foregoing,
the State agrees to execute, acknowledge, and deliver to ASRC all
additional instruments, notices, and other documents and to do
all other and further acts and things as may be necessary to more
fully and effectively grant, convey, and assign to ASRC the
interests conveyed hereby and intended to be so conveyed.

8. Governing Law. The validity of this patent shall be
governed by and it shall be construed in accordance with the laws
of the State of Alaska.

9. Counterparts. This patent may be executed in any number
of counterparts and each counterpart shall be deemed to be an
original instrument, but all counterparts shall constitute but
one conveyance.

10. Successors and Assigns. Subject to the provisions of
the Settlement Agreement, this patent shall bind, and enure to the
benefit of the State and ASRC and the respective successors and
assigns of each of them. The covenants and provisions of this
patent and of the Settlement Agreement shall be covenants running
with the land.

11. Prior Warranties. The State hereby assigns to ASRC

with full right of subrogation, to the extent so transferable,
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the benefit of and the right to enforce the covenants and
warranties, 1if any, which the State is entitled to enforce with
respect to the interests in the Nuigsut subsurface and Point Lay
subsurface provided herein to be conveyed to ASRC, 1including
those against any assignors and other predecessors in title.

12. Patent Effective Date. Chapter __ SLA 199 __ became
effective on , 199 , and this patent 1is effective and
takes effect as of that date.

STATE OF ALASKA
DEPARTMENT OF NATURAL RESOURCES

By
Director, Division of Land
THE STATE OF ALASKA 8
§ S3
JUDICIAL DISTRICT 8
This is to certify that on the day of
, 199 | before me appeared ; ,

the person who has been lawfully delegated the authority of

, the Director of the Division of Land,

Department of Natural Resources, State of Alaska, to execute the

foregoing document; that executed that

document under legal authority and with knowledge of its
contents; and that this act was performed freely and voluntarily
upon the premises and for the purposes stated in the document.

Witness my hand and official seal the day and year in
this certificate first above written.

Notary Public in and for Alaska

My Commission Expires:
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ACCEPTANCE

Arctic Slope Regional Corporation accepts title to the
applicable ASRC percentage in the subsurface in the above—

described property subject to the obligations set forth in this
patent.

Dated this day of ,
199
ARCTIC SLOPE REGIONAL CORPORATION
By
Jacob Adams, President
THE STATE OF ALASKA 8
§ SS.
JUDICIAL DISTRICT &8
This i1s to certify that on the day of
, 199, before me appeared Jacob Adams, the person

who has been lawfully authorized as the President of Arctic Slope
Regional Corporation, a corporation organized and existing under
the laws of the state of Alaska, to execute the foregoing
document; that Jacob Adams executed that document under legal
authority and with knowledge of its contents; and that this act
was performed freely and voluntarily \ipon the premises and for
the purposes stated in the document.

Witness my hand and official seal the day and year in
this certificate first above written.

Notary Public in and for Alaska

My Commission Expires:
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EXHIBIT A
TO PATENT NO.
FROM THE STATE OF ALASKA TO
ARCTIC SLOPE REGIONAL CORPORATION

1. All of section , T N, R E, Umiat
Meridian ("UM"™), 1in the Barrow recording district, state of
Alaska.
State percentage- %; ASRC percentage- %.
2. The following described portion of section ,
T N, R E, UM, 1in the Barrow recording district, state of
Alaska:
INSERT DESCRIPTION
State percentage- %; ASRC percentage- %.

General Format: Each section

or rtio
separately with State percentage
P

po n of a section to be described
and ASRC
rtion of

f
percentage to be set out
a

separately for each section or Bection.

ortio

All references in this Exhibit A and in the foregoing patent to a
"section” of land containing Nuiqsut subsurface refer to the
entirety of the area (including any area now or hereafter
situated within the Beaufort Sea) encompassed within a full
square or rectangular section (protracted or projected to the

extent, if any, it is within the Beaufort Sea) containing
approximately 640 acres.

SIGNED FOR IDENTIFICATION

By
Name:
Title:

1991 Settlement Agreement
Exhibit H, Page 10

0010711.05



EXHIBIT B
TO PATENT NO.
FROM THE STATE OF ALASKA TO
ARCTIC SLOPE REGIONAL CORPORATION

1. All of section , T N, R E, Umiat
Meridian ("UM™), 1in the Barrow recording district, state of
Alaska.
State percentage- %; ASRC percentage- %.
2. All of section T N, R E, UM, 1in the

Barrow recording district, state of Alaska.

State percentage- %; ASRC percentage- %.

General Format: Each section to be described separately with State
percentage and ASRC percentage to be set out separatply for each section.

All references in this ExhilLit B and in the foregoing patent to a
"section” of land containing Point Lay subsurface refer to the
entirety of the area (including any area now or hereafter
situated within the Chukchi Sea or the Kasegaluk Lagoon)
encompassed within a full square or rectangular section
(protracted or projected to the extent, 1if any, it is within the
Chukchi Sea or the Kasegaluk Lagoon) containing approximately 640
acres.

SIGNED FOR IDENTIFICATION

By
Name:
Title:
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EXHIBIT |

STATE OF ALASKA

PATENT NO.

This patent is made from the State of Alaska, through its
Department of Natural Resources ("State"), whose mailing address
is Chief, Title Administration Section, Division of Land, State
of Alaska, Department of Natural Resources, 3601 C Street,

Suite 960, Anchorage, Alaska 99503, pursuant to chapter __ SLA
199 , to Arctic Slope Regional Corporation, an Alaska
corporation ("ASRC"™), whose mailing address is P. 0. Box 129,
Barrow, Alaska 99723.
WITNESSETH:
This patent is made pursuant to the "1991 Settlement

Agreement Between Arctic Slope Regional Corporation and the State

of Alaska " ("Settlement Agreement”), which was ratified and
approved by the Alaska Legislature in chapter SLA 199  and
to which reference is here made for all purposes. The Settlement

Agreement has been recorded in the recording office of the Barrow
recording district and has been noted in the land records system
maintained by the State"s Department of Natural Resources.

Now, therefore, 1in consideration of the premises, the mutual
covenants and agreements contained herein and in the Settlement
Agreement, and other good and valuable consideration (the receipt
and sufficiency of which are all hereby acknowledged), ASRC and
the State hereby agree as follows:

1. Definitions. 1In this patent, the following definitions
apply:

() "Subsurface” means all interests in oil, gas,
other minerals, now known or discovered in the future in, on, or
under land (including all depths, formations and horizons),
together with all rights, privileges, benefits and powers
conferred upon the owner of that interest with respect to the use

and occupation of the surface of, and subsurface depths under,
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the lands that may be necessary, convenient, or incidental to the
possession and enjoyment (including, without limitation,
exploring, drilling, developing, producing, mining, saving,
handling, treating, transporting, marketing and operating oil,
gas, or other minerals). However, "subaurface" does not include
any "mineral"” that on January 3, 1959, was subject to location
under the mining laws of the United States, does not include sand
and gravel (whether or not of an uncommon variety), and does not
include water.

((»)) "State percentage" means, as to each different
section or portion of a section of Nuiqsut subsurface described
in Exhibit A hereto, the undivided percentage interest described
as the "State percentage"” following the description of such
particular section or portion of a section in Exhibit A.

(©) "ASRC percentage” means, as to each different
section or portion of a section of Nuiqsut subsurface described
in Exhibit A hereto, the undivided percentage interest described
as the "ASRC percentage"” following the description of such
particular section or portion of a section in Exhibit A.

(d "Parcel” means, as to each entire section of
Nuigsut subsurface described in Exhibit A, the entirety of that
section; and as to less than all of a section of Nuiqgsut
subsurface described in Exhibit A, "parcel™ means only that
portion of the section so described.

(e) "Nuigqsut subsurface” means the subsurface 1in all
the uplands and submerged lands now and hereafter existing in the
lands described in subsection 11.16 of the Settlement Agreement
(subject, 1if applicable, to the provisions of paragraph 2.3(b) of
the Settlement Agreement).

(f) "Subsurface revenues" means all bid deposits,
bonuses, rents, net profits, royalties, the proceeds of sales or
exchanges, benefits, or any other thing of value that is received
and is attributable to or generated from the exploration,
development, production, or other exploitation of, or lease,
sale, exchange, or other disposition of any interest in the
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Nuigqsut subsurface, except as otherwise expressly provided 1in
paragraph 7.3(b) of the Settlement Agreement. "Subaurface
revenues" includes all rents, profits, and royalties, the
proceeds of sales or exchanges, benefits, or any other thing of
value that 1is received and is attributable to or generated fronm
the oil and gas leases described in section 9 of the Settlement
Agreement attributable to any part of the Nuiqsut subsurface.
When "subsurface revenues" are received in a form other than cash
or cash equivalents, the cash fair market value at the time of
the receipt will be included in and considered as "subsurface
revenues."

"Subsurface revenues" does not include taxes of any
kind owed to the State by any person, 1including ASRC.

"Subsurface revenues" also does not include the customary fees
charged by the State in connection with the filing of any
application for a permit, lease, license, or mining claim, mining
lease, or mining leasehold application that are generally
applicable to all such applications and are not limited to or
different in amount with respect to applications pertaining to
Nuigsut subsurface as compared to other subsurface areas, or
other like generally applicable fees customarily charged by the
State for authorizations, publications, or services.

()] "Person" means a natural person and all types of
private or governmental entities, including but not limited to
all entities listed in AS 01.10.060(7), and any corporate
subsidiary or joint venture.

@) "Pair market value"” means the amount of money that
an informed purchaser, willing but not obligated to buy, would
pay an informed seller, willing but not obligated to sell, for
particular property, goods, or services.

2. Conveyance. Pursuant to the Settlement Agreement, the
State hereby grants, assigns, and conveys to ASRC and its
successors and assigns the applicable ASRC percentage set out 1in
Exhibit A hereto in and to the subsurface in all those portions

of the Nuigsut subsurface (without regard to whether that Nuigsut
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subsurface is within uplands or submerged lands) 1in the
respective parcels of Nuigsut subsurface in the Barrow recording
district in the State of Alaska described in Exhibit A hereto to
which the State has heretofore acquired title in any manner other
than by virtue of the ASRC Deed described below, or may hereafter
acquire title by virtue of any future change in the boundary,
location, or extent of submerged lands or uplands within those
respective parcels of Nuigsut subsurface.

3. Reservation. Pursuant to the Settlement Agreement, 1in
making this grant, assignment, and conveyance, the State reserves
and excepts to itself and its successors and assigns, the
applicable State percentage set out in Exhibit A in and to the
subsurface in the portions of the Nuiqsut subsurface now and
hereafter existing in the respective parcels of Nuigsut
subsurface described in paragraph 2 above.

4. Future Changes. As provided for in the Settlement
Agreement, ASRC has granted or will grant to the State one or
more warranty deeds (collectively, the "ASRC Deed™) conveying to
the State the applicable ASRC percentage set out in Exhibit A in
and to the subsurface in all those portions of the Nuigsut
subsurface (without regard to whether that Nuigsut subsurface is
within uplands or submerged lands) in the respective parcels of
Nuigsut subsurface described in Exhibit A hereto to which ASRC
has heretofore acquired title, or may hereafter acquire title by
virtue of any future change in the boundary, Jlocation, or extent
of submerged lands or uplands within those respective parcels of
Nuigsut subsurface, reserving to ASRC the applicable ASRC
percentage set out in Exhibit A in the subsurface in those
portions of the Nuigsut subsurface now and hereafter existing 1in
those respective parcels of Nuigsut subsurface. This patent 1is
not intended and shall not be construed to grant to ASRC any
interest in the State percentage in any Nuiqsut subsurface which
has been or is conveyed from ASRC to the State pursuant to the
ASRC Deed, and it is intended by the State and ASRC that, after
giving effect to this patent and the ASRC Deed, the entirety of
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the Nuiqsut subsurface in each of the parcels described in this
patent and in the ASRC Deed shall be owned by the State and ASRC
in undivided interests in proportion to the applicable State
percentage and the applicable ASRC percentage, respectively, set
out iIn Exhibit A. Further, pursuant to the Settlement Agreement,
it is expressly stipulated and provided that the respective
undivided ownership interests of ASRC (that is, the applicable
ASRC percentage set out in Exhibit A) and of the State (that Iis,
the applicable State percentage set out in Exhibit A) 1in each
respective parcel of Nuiqsut subsurface described in Exhibit A
will not change by virtue of any future change 1in the boundary,
location or extent of uplands or submerged lands within said
parcel.

5. Leases. To the extent that any oil and gas lease
previously granted by the State to any person and described in
paragraph 2.2(d) of the Settlement Agreement 1is presently valid
and in force and effect as to the subsurface in any parcel of the
Nuiqsut subsurface described in Exhibit A, this conveyance 1is
made subject to that oil and gas lease, and subsurface revenues
payable under and in connection with that oil and gas lease as to
that parcel of the Nuiqsut subsurface after the effective date of
this patent shall be owned by the State and ASRC in proportion to
the applicable State percentage and applicable ASRC percentage as
more fully provided in the Settlement Agreement. Nothing herein
is intended or shall be construed to validate or reinstate any
oil or gas lease which is not otherwise valid and extant.

6 . Habendum. To have and to hold the applicable undivided
ASRC percentage interest set out in Exhibit A in and to the
portions of the Nuiqsut subsurface now and hereafter existing 1in
the respective parcels of the Nuiqsut subsurface described in
paragraph 2 of this patent, together with all and singular the
tenements, hereditaments, appurtenances, rights, encumbrances,
and actions thereto appertaining, unto ASRC and its successors
and assigns, forever, subject to and in accordance with the terms

and provisions of the Settlement Agreement. The State does
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hereby bind itself and its successors and assigns to warrant and
forever defend all and singular the interests hereby conveyed
unto ASRC (its successors and assigns) against every person
whomsoever lawfully claiming or to claim the same or any part
thereof, by, through or under the State, but not otherwise, but
subject in all respects to the Settlement Agreement and to the
other matters to which this patent is made subject as set forth
in it.

7. Further...Assurances. The parties agree to take all such
further actions and execute, acknowledge and deliver such further
documents that are necessary or useful 1in carrying out the
purposes of this patent. Without limitation to the foregoing,
the State agrees to execute, acknowledge and deliver to ASRC all
such other additional 1instruments, notices and other documents
and to do all such other and further acts and things as may be
necessary to more fully and effectively grant, convey and assign
to ASRC the interests conveyed hereby and intended to be so
conveyed.

8 . Governing Law. The validity of this patent shall be
governed by and it shall be construed in accordance with the laws
of the State of Alaska.

9. Counterparts. This patent may be executed in any number
of counterparts and each counterpart shall be deemed to be an
original instrument, but all such counterparts shall constitute
but one conveyance.

10. Successors and Assigns. Subject to the provisions of
the Settlement Agreement, this patent shall bind and enure to the
benefit of the State and ASRC and the respective successors and
assigns of each of them. The covenants and provisions of this
patent and of the Settlement Agreement shall be covenants running
with the land.

11. Prior Warranties. The State hereby assigns to ASRC
wich full right of subrogation, to the extent so transferable,
the benefit of and the right to enforce the covenants and

warranties, 1if any, which the State 1is entitled to enforce with
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respect to the interests in the Nuiqsut subsurface provided
herein to be conveyed to ASRC, 1including those against any
assignors and other predecessors in title.

12. Patent Effective Date. This patent is effective and
takes effect as of , 199 , the date the
parcels (whether one or more) of Nuigsut subsurface described 1in
Exhibit A became "Pully Conveyed Section*" as defined in the
Settlement Agreement.

STATE OF ALASKA
DEPARTMENT OF NATURAL RESOURCES

By -
Director, Division of Land
THE STATE OF ALASKA 8
) SS.

JUDICIAL DISTRICT 8

This is to certify that on the day of

, 199 , before me appeared

the person whohas been lawfully delegated the authority of
the Director of the Division of Land,

Department ofNatural Resources, State of Alaska, to execute the

foregoing document; that e'm executed that

document under legal authority and with knowledge of its
contents; and that this act was performed freely and voluntarily
upon the premises and for the purposes stated in the document.

Witness my hand and official seal the day and year in
this certificate first above written.

Notary Public in and for Alaska

My Commission Expires:
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ACCEPTANCE

Arctic Slope Regional Corporation accepts title to the
applicable ASRC percentage in the subsurface in the above-

described property subject to the obligations set forth in this

patent.
Dated this day of
199
ARCTIC SLOPE REGIONAL CORPORATION
By--- -- --
Jacob Adams, President
THE STATE OF ALASKA 8
8 SS.
JUDICIAL DISTRICT 8
This is to certify that on the day of

, 199 , before me appeared Jacob Adams, the
person who has been lawfully authorized as the President of
Arctic Slope Regional Corporation, a corporation organized and
existing under the laws of the state of Alaska, to execute the
foregoing document; that Jacob Adams executed that document under
legal authority and with knowledge of its contents; and that this
act was performed freely and voluntarily upon the premises and
for the purposes stated in the document.

Witness my hand and official seal the day and year in
this certificate first above written.

Notary Public in and for Alaska

My Commission Expires:

1991 Settlement Agreement
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EXHIBIT A
TO PATENT NO.
FROM THE STATE OF ALASKA TO
ARCTIC SLOPE REGIONAL CORPORATION

1. All of section , T N, R E, Umiat
Meridian ("UM")/ in the Barrow recording district, state of
Alaska.
State percentage- %; ASRC percentage- %.
2. The following described portion of section ,
T N, R E, UM, in the Barrow recording district, state of
Alaska:
INSERT DESCRIPTION
State percentage-— %; ASRC percentage- %.

General Format: Each section or portion of a section to be described
separately with State percentage and ASRC percentage to be set out
beparately for each section or portion of a section.

All references in this Exhibit A and in the foregoing patent to a
"section™ of land containing Nuigsut subsurface refer to the
entirety of the area (including any area now or hereafter
situated within the Beaufort Sea) encompassed within a full
square or rectangular section (protracted or projected to the

extent, if any, it is within the Beaufort Sea) containing
approximately 640 acres.

SIGNED FOR IDENTIFICATION

ay__
Name :
Title:
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EXHIBIT J

NOTICE OF ASSIGNMENTS
OF
SUBSURFACE INTERESTS AND RIGHTS
UNDER STATE OF ALASKA
OIL AND GAS LEASE

To:  [NAME AND ADDRESS OF LESSEE]

This notice pertains to the following oil and gas lease
(the "Subject Lease"™) 1issued by the State of Alaska:

0il and Gas Lease ADL [If applicable,
add: (originally number ADL )}

describing the following lands in the Barrow recording
district, State of Alaska:

Township North, Range East, Umiat Meridian:
section all (640 acres)
section ; all (640 acres)*

Containing acres, more or less (the "Lease

Premises").

[*If less than all, describe portion and acres.]

Notice®™ is hereby given that:

1. The State of Alaska ("State") and Arctic Slope
Regional Corporation ("ASRC") entered into the "1991 Settlement
Agreement Between Arctic Slope Regional Corporation and The State
of Alaska"™ ("Settlement Agreement"”) which was ratified and
approved by the Alaska Legislature in chapter __ SLA 199 . The
Settlement Agreement has .been recorded in the recording office of
the Barrow recording district and has been noted in the lands

records SyStem maintained by the State"s Department of Natural
Resources.

2., Pursuant to the Settlement Agreement, by warranty
deed made effective as of ,199 , ASRC conveyed to
the State an undivided percentage interest (the "State
Percentage™) 1in and to all portions of the subsurface in the
respective sections in the Lease Premises owned by ASRC,

including both uplands and submerged lands now and hereafter
existing, as follows:

1991 Settlement Agreement
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Section No, State Percentaop

3. Pursuant to the Settlement Agreement, by patent
no. made effective as of , 199 , the State
conveyed to ASRC an undivided percentage interest (the "ASRC
Percentage™) 1in and to all portions of the subsurface in the
respective sections in the Lease Premises owned by the State,
including both uplands and submerged lands now and hereafter
existing, as follows:

Section No. ASRC Percentage

4. As provided in the Settlement Agreement, no change
in the boundary, location, or extent of submerged lands or
uplands within any section of the Lease Premises will alter,
increase, or diminish the State Percentage or the ASRC Percentage
of the subsurface and rentals, royalties, and other subsurface
revenues in and attributable to such section owned by the State
and ASRC, respectively.

5. As provided in the Settlement Agreement and
notwithstanding any provision of section 14(g) of the Alaska
Native Claims Settlement Act of 1971 ("ANCSA"), all rentals,
royalties, and other subsurface revenues with respect to and
payable on account of production of oil or gas from each section
of the Lease Premises shall be owned by and payable to the State
and ASRC, respectively, 1in proportion to the State Percentage and
ASRC Percentage 1in that particular section and shall not be
pooled or communitized with or payable to the owners of the
subsurface in any other section of the Lease Premises.

6. As provided for in the Settlement Agreement, the
lessee under the Subject Lease is hereby directed to pay all
rentals, royalties, and other subsurface revenues becoming
payable by the lessee under the Subject Lease after the effective
date of the warranty deed and patent described in paragraphs 2
and 3 above, as follows:

(€)) To ASRC, to the extent of the applicable ASRC
Percentage in the subsurface 1in the particular section of
the Lease Premises with respect to which such rentals,
royalties, or other subsurface revenues become payable, at
the following address (or such other address of which notice
is hereafter given by ASRC to such lessee):
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(b) To the State, to the extent of the applicable
State Percentage in the subsurface in the particular
section of the Lease Premises with respect to which
such rentals, royalties, or other subsurface revenues
become payable, at the following address (or such other
address of which notice is hereafter given by the State
to such lessee):

7. Notices from the lessee under the Subject Lease to
the "lessor” under the Subject Lease after the effective date of
the warranty deed and patent described in paragraphs 3 and 4
above are to be given both to ASRC, at the address shown in
paragraph 6(a) above (or such other address of which notice 1is
hereafter given by ASRC to the lessee) and to the State at the
address 3hown in paragraph 6(b) above (or to such other address
of which notice is hereafter given by the State to the lessee).

8. As provided in the Settlement Agreement, fromand
after the effective date of the warranty deed and patent
described .in paragraphs 2 and 3 above, and notwithstanding any
contrary provision of section 14(g) of ANCSA:

(@ As to the applicable State Percentage in each
respective section of the Lease Premises, the State
shall have the right and responsibility, with respect
only to its State Percentage interest, 1in its own
discretion to administer and enforce directly any
termination provisions, duties, obligations, and
covenants, express or implied, undertaken by or imposed
by virtue of the Subject Lease; and

(b) As to the applicable ASRC Percentage in each
respective section of the Lease Premises, ASRC shall
have the right and responsibility, with respect only to
its ASRC Percentage interest, in its own discretion to
administer and enforce directly any ternruation
provisions, duties, obligations, and cc.enants, express
or implied, undertaken by or imposed by virtue of the
Subject Lease.

9. Nothing 1in this notice is intended or shall be
construed to ratify, validate, or reinstate the Subject Lease as
to any land or interest therein as to which the Subject Lease 1is
not otherwise presently valid and in force and effect.
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10. The effective date of this notice is the same date
as the effective date of the deed and patent described in
paragraphs 2 and 3 above.

STATE OF ALASKA
Director, Division of Land,
Department of Natural Resources

ARCTIC SLOPE REGIONAL CORPORATION

By
(Name)
(Title)
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AAGREEM ENT

THIS AGREEMENT entered into this 3-f day of January, 1987,
is by ARCTIC SLOPE REGIONAL CORPORATION ("™ASRC"), a corporation
authorized pursuant to Section 7 of the Alaska Native Claims
Settlement Act, 85 Stat. 688, 691, 43 U.S.C. 1606 ("ANCSA"™), and
duly organized under the laws of the State of Alaska, and KUUKPIK
CORPORATION ("Kuukpik™), a corporation authorized pursuant to
Section 8 of ANCSA and duly organized under the laws of the State
of Alaska. ASRC and Kuukpik are collectively referred to as "the
parties".

W Il TNESSETH

WHEREAS, ASRC desires to exercise its option under & 1431(a)
of the Alaska National Interest Lands Conservation Act, 94 Stat.
2371, 2542, Pub. L. 96-487 ("ANILCA"™), to acquire the subsurface
estate of lands, all or part of the surface estate of which has
been selected by and has been or will be conveyed to Kuukpik
within the National Petroleum Reserve in Alaska ("NPR-A")
(referred to hereinafter as the "ASRC Subsurface"); and

WHEREAS, the option of ASRC to acquire the ASRC Subsurface
will expire on January 26, 1987, unless extended; and

WHEREAS, it 1is in thebest interests of ASRC and Kuukpik for

ASRC to exercise its option under &8 1431(o) of ANILCA; and
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WHEREAS, the concurrence of Kuukpik 1is required under
8 1431(o) of ANILCA prior to the exercise of ASRC®"s option to
acquire the ASRC Subsurface; and

WHEREAS, the parties recognized that Kuukpik may condition
its concurrence under & 1431(o) of ANILCA to require its further
consent for ASRC, 1its successors and assigns, to conduct oil and
gas exploration activities that may occur with respect to the
ASRC Subsurface, and to conduct any future development
activities, including but not limited to oil and gas development
and production and sand and gravel extraction, that may occur
with respect to the ASRC Subsurface (referred to hereinafter as
"Exploration and Development Activities”™); and

WHEREAS, Kuukpik is willing to give its conditional
concurrence to ASRC for acquisition of the ASRC Subsurface under
8§ 1431(0) of ANILCA.

NOW, THEREFORE, 1in consideration of their mutual promises
and for other good and valuable consideration the receipt of
which is hereby acknowledged, the parties hereto consent and
agree as follows;

1. Kuukpik hereby gives its concurrence for ASRC to
exercise its option under & 1431(0) of ANILCA to acquire the ASRC
Subsurface, but Kuukpik expressly conditions its concurrence in
such acquisition of the ASRC Subsurface by reserving the right to
consent to any Exploration and Development Activities that ASRC,
it successors and assigns, may engage 1in from time to time with

respect to the ASRC Subsurface.

1991 Settlement Agreement
Exhihi+- V Parro 7



2. ASRC agrees that it will not engage 1in any Exploration
and Development Activities with respect to the ASRC Subsurface
without first obtaining the consent referred to in Paragraph 1 cf

this Agreement.

ARCTIC SLOPE REGIONAL CORPORATION

Date:

Date:

1991 Settlement Agreement
Exhibit K, Page 3 -3 -






E .USE COMMITTEE REPOI

Date Referred: February 21, 1992 FURTHER REFERRALS: Finance
Date of Committee Action: z 1+ J +

The JUDICIARY Committee considered: HB 422
HOUSE BILL NO. 4°2 REVOCATION OF DRIVER’S LICENSE

"An Act relating to the revocation of a person’s driver’s license, privilege to drive, or privilege to obtain a

license; and providing for an effective date."

RECOMMENDATIONS: *\ [ ] the same title
be replaced with C-S m 43A /q-ulJuU MxTa new title

] have attached amendments(s)

] do pass

] do not pass

] no recommendations

] individual recommendations

] additional referral to the Committee

ADOPTS: (iouU' Tf/frorW 2~ fnwi,,,// " letter of Intent

ATTACHES NEW FISCAL NOTE(s): A APPROVES PREVIOUS: (Bepvowe)

d Ps Vd4rir iX-
[ ] fiscal impact Pfiscal note(s)

[ 1 zero fiscal note [ 1 zero fiscal note(s)



A la: State Legisl ture

HOUSE OF REPRESENTATIVES

P.O. Box V

Official Business .
State Capitol
Juneau, Alaska 99811

HOUSE TRANSPORTATION COMMITTEE

LETTER OF INTENT

It is the intent of the House Transportation Committee to
reduce the Department of Public Safety fiscal note attached to
HB 422 to zero. The committee believes the funds requested
for one additional Tfull time position may not be necessary.
However, as the requirements in HB 422 are federally mandated,
the House Transportation Committee requests the Finance
Committees evaluate the DPS fiscal note to determine the need

for the additional position.



FISCAL NOTE

No. 1
STATE OF ALASKA Bill Version: HB 422
1992 LEGISLATIVE SESSION (H) Publish Date:_i/27/92
Revision D ate: Department Affected: Public Safety
Title: ~ "An Act relating to the revocation of ~ BRU:  Motor Vehicles
a driver's license for drug convictions. . Component:  Driver Services
Sponsor:  Rules
Requestor:  Governor COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 43.3 43.3 43.3 43.3 43.3
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 1.4 1.4 1.4 1.4 1.4
SUPPLIES 0 5 5 5 5 5
EQUIPMENT 0 8.2 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 53.4 45.2 45.2 45.2 45.2
CAPITAL 0 0 0 0 0 0
REVENUE GF/PRGM 0 54.0 54.0 54.0 54.0 54.0
FUND SOURCE: 1005
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER GF/PRGM 0 53.4 45.2 45.2 45.2 45.2
FUND SOURCE: 1005
TOTAL 0 53.4 45.2 45.2 45.2 45.2
POSITIONS:
FULL-TIME 0 1 1 1 1 |
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact;
ANALYSIS: (Attach a separate page if necessary.)
See attached.
o iy Prepared By:  Juanita Hensleyy' A Phone: ,465-4335.
Lji") il Division: . Motor Yehicks Date: -.&/17/32
i“pproved by Commissioner. VBibhard L. Burton
X Agency:  Department of Public Safety Date:  ..1/17/92

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impactod Agency(les).

Rev 10/7/91 0--.1.ITEE£Jloex,. Page__1 of_4_



Department of Public Safety
Analysis for Fiscal Note
Page 2 of 4

This bill, mandated by federal law, will require the Division of
Motor Vehicles to revoke the driver®"s license of persons who have
been convicted of controlled substance offenses in Alaska or 1in
the Federal Court system.

The Department of Law reports that approximately 500 persons a
year are convicted of misdemeanor or felony drug offenses each

year in Alaska. The federal law requires that notice of a
conviction must be sent to the offender®s home state, and the
home state must take the action to revoke the driver®s license.

The federal courts were not able to report the number of Alaska
residents who are convicted of drug offenses nationwide; the
Division of Motor Vehicles estimates an additional 100
convictions from the federal courts.

In order to handle these 600 additional license suspensions a

year, one full-time Document Processor 11l will be required. The
duties of this position are detailed in the attached request for
a new position. The cost for personal services for a Document

Processor 11l 1is 37.9; the additional 5.4 1is for overtime
expenses associated with reinstatement of a revoked driver-s

licenses. The overtime pay is requested in lieu of a Motor
Vehicle Representative 11l position, as the workload required to
reinstate the offenders®™ driver®s licenses will be borne by all

of the Motor Vehicle Field offices throughout the state.

To revoke 600 additional driver®"s licenses a year takes over 30
processing steps per revoked license. Each processing step
varies in the time it takes to complete the transaction.

Complete accuracy 1is essential as an error of entry onto a record
could result in civil liability to the State. It takes
approximately 20 minutes per applicant to reinstate a revoked
driver®s license; the person must make a new application for the
driver®s 2icense, take all of the required tests, pay the
reinstatement fee and submit proof of SR-22 (Certificate of
Insurance), thus totalling approximately 200 hours of additional
workload for the Motor Vehicle Field office personnel.

Under existing law, each person whose license has been suspended
must pay a $100 fee when applying for reinstatement, of his or her
driver®s license. Assuming that 90 percent of the individuals
who are eligible for reinstatement will comply with the
reinstatement requirements, approximately 54.0 will be generated
annually as program receipts.

No. 1
Bill Version: HB 422
(H) Publish Date: 1/27/92



Department of Public Safety
Analysis for Fiscal Note
Page 3 of 4

100

200
400

500

C 0 /tifyji

QQopy

DETAIL

PERSONAL SERVICES

One Document Processor 111 37.9
Overtime for MVRIIIl Field Office 5.4

CONTRACTUAL

Postage and tolls

SUPPLIES

Routine Office Supplies

EQUIPMENT

1 Computer Terminal

1 Network Line Hook-up

1 Desk

1 Chair

1 5-Drawer File Cabinet

TOTAL
No. 1

Bill Version:. HB 422
(H) Publish Date: 1/27/92

FY94

43.3

53.4



Position Title No. of Positions Range/Step Barg. Unit

Document Processor 111 1 10A ceV)
Time Status Staff Months Location Election District
PFT 12 Juneau
Justification
Type of Expenditure Amount This position would handle the necessary paperwork and computer
entry onto the person's driving record. Among other duties,
Salary" 25.3 THTTHTTTTTTTTTTTT]  this person will send out notice of license revocation, prepare
Benefi ts* 126 HHTHTTTTTTTTLTTTTT  files, prepare certified copies of driving records, file, close
Premium Pay (Included in Above) ///[1111I1TITITTT] [1TETTETTT1T111111]  files out, sanitize for microfilm, microfilm, enter microfilm
Other I THHEEEEEELTEETTTT] documents for microfilm retreival, enter license revocation,
Total Personal Services [//1I111111111111] 37.9 change status, change record to reflect new court action, send

judgement to home state of an out-of-state resident, and process

Travel
Contractual 1.4 court judgements for driving while license revoked.
Commodi ti es
Equi pment 8.2
Other - Overtime 5.4
Total Cost 53.4

Funding Source for Total Cost

Federal Receipts 1002

G.F. Match 1003

General Fund 1004

Program Receipts/GF 1005 53.4

I-A Receipts 1007

CIP Receipts 1061

Other

' Personal Services Salary and Benefits Costs are from PACS
calculations.

ACENCY  Department of Public Safety I
Page 4 of 4
Revi sed Date

REQUEST FOR
NEW POSITION BRU Division of Motor Vehicles

COVPONENT Driver Services

BUDGET 31

0
3R

238

Vg~ oo

- R YX°po
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HOUSE COMMITTEE REPORT

Date Referred: January 27, 1992 FURTHER REFERRALS:

Date of Committee Action: Zj2.b.J$3-
The TRANSPORTATION Committee considered:

HOUSE BILL NO. 422

fAudiciary”)

REVOCATION OF DRIVER’S LICENSE

"An Act relating to the revocation of a person’s driver’s license, privilege to drive, or privilege to obtain a

license; and providing for an effective date.”

RECOMMENDATIONS: [ ] the same title
be replaced with L ] a new title

[ ] have attached amendments(s)

[\4 do pass

[ ] do not pass

[ ] no recommendations

[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS:  [sSU<zs risrfr,rizJI,,™ letter of Intent

ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ Jfiscal imoact r. [~ ffiscalnote(s)S 1
[ ] zero fiscal note [ ] zero fiscal note(s)

OTHER RECOMMENDAT IONS
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Chemical dependency recovery programs
BREAKTHROUGH, P.O. Box 196604, Anchorage, AK 99519-6604 907-261-3003

Supervisor

Sincerely,



N ational Association
of Governors’Highway Safety Representatives

November 20. 1991

Docket Section

National Highway Traffic Safety Administration w({wrhh
Room 5109 Nassif Building | ¢
400 7th SL S.W. W"”-H'N--
Washington 0. C. 20590 Skt &

Sii
Re: Docket No. 91-17; Notice 1

Drug Offender's License Suspension |

Dear Sir or Madam:

The National Association of GovernorslHighway Safety Representatives (NAGHSR) has reviewed the
notice of proposed rulemaking and Is pleased to submit our comments on It

As you may be aware, NAGHSR believe* that suspension or Immat0ondla drw s HcenseJor*.
purpose unrelated to a driving offense sets a bad precedent and.1*poor pobttc polio*. NAGHSR Is
strongly opposed to such a policy. We are equally opposed to the sanctions relating to this requirement
and believe that the "opt out* provisions which enable a state to refrain from complying are politically
unworkable and unacceptable to states. We understand, however, that NHTSA had little to do wtth the
requirement's authorization and Is only responsible for Us implementation. Our remarks, therefore, will
be limited to Implementation Issues.

In genera), we are disappointed that It took the Agency over a year to promulgate a Notice of Proposed
Rulemaking on this requirement. The statutory language explicitly defines the circumstances under
which a license Is to be suspended, the persons affected by the requirement, and the penalties 'or
noncompliance with the requirement, leaving the Agency relatively little flexibility for Interpretation.
Consequently, we do not understand why the Agency could not have acted more expeditiously. Aa.a-
reulto<-tlw.Ao*ncy*4n*ctkMV"atae hava been laft,Iplab*y»nc* *wd-we»* iin* hi* I» .iai>* po*ithte action
whichwoukLh«ip,th«n, *iti*«toww*'k*0-compliance- with the statutory criteria or submit an annual
certification. A year was lost to the states whfle the dock was ticking toward the compliance deadlines.

Although the Agency took over a year to draft the proposed rulemaking, frhom taiw 9 >pM Olk*g«|ty..40
day” jAfihrlfliiiftgrM Qfl3”i This Is Insufficient time for comment We are particularly concerned that the
state motor vehicle licensing agencies, which will bear the burden of implementing the requirements, will
not have sufficient time to fully analyze the proposed rulemaking and determine its Impact on individual
state licensing operations. We strongly urge NKTSA to extend the comment period for another thirty
days.

Enforcement

Our primary concern Is with the requirement relating to the enforcement of state drug calenders license
suspension laws. NHTSA has proposed that states Indicate what steps they are taking to enforce the
law. The Agency has suggested that states could meet this requirement by exchanging drug conviction
Information with other states or by entering into data exchange agreements with the federal government.
This proposal, however, assumes that Information Is complete, accurate and readily available and that
states have the capacity to both access that Information and exchange it.

According to the National Criminal Justice Association, disposition information relating to drug anests Is
extremely difficult to obtain. The availability, reliability and completeness of the data varies considerably
from court jurisdiction to court jurisdiction. As is the case wrth court information relating to motor



vehld a violations, most courts do not have a court tracking system that monitors cases from ’cradle to
grave’. In many stales, anest and conviction Information la not routinely conveyed to the state licensing

agency. A new data linkage system would have to be developed within the state just to convey In-state
conviction Information to the licensing agency.

Additionally, states generally do not have the capability to undertake state-to-state exchanges of drug
conviction-related data. WhPe the states are In the process of Improving their criminal justice data bases
In response to a number of federal legislative mandates, It will be many years before complete and
accurate conviction Information Is available In a uniform format that Is easily transferable between states.
Furthermore, many states are prohibited from circulating arrest Information without data relating to
disposition, making state-to-state transfers difficult If not Impossible.

The National Criminal Justice Association also Indicated that the federal government drug-related data
base does not fare much better. The National Crime Information Center (NCJC) Is presently undergoing
a transformation from a centralized criminal justice database to a pointer system that Is set up similar to
the National Driver Register. A state of Inquiry that wishes to access Information about drug convictions
will contact the NCIC which In turn wfll notify the state of origin about the Inquiry. The state of origin will
provide the requisite data back through the NCIC, assuming that It has such Information.

The NCIC Is In the process of developing such a pointer system, but It will take years before the system
Is completed, just as It has taken years for the development and Implementation of the NDR.
Furthermore, It Is very undear whether the NCIC has taken this new legislative mandate Into account in
the development of the pointer system, and also extremely uncertain that the new system will have the
capacity to handle the hundreds of state Inquiries that this legislative mandate wHI generate.

The Senate report suggested that states could enter Into Interstate agreements to exchange conviction
Information. NHTSA has proposed that these agreements could be modeled after the Driver License
Compact However, it has taken years for the states to agree to participate in the Driver License
Compact and Non-Resident Compact It Is likely that a new compact for drug-convictlon Information will
also take years to Implement Furthermore, if the data Is not generally available or there Is a state
prohibition against Information exchange, then state compacts will be useless.

We are further concerned that the drug conviction records requirement NHTSA Is proposing will be an
enormous financial burden on a state at a time when states can ill afford new financial demands. The
financial Investment that wiH be required of a state wHI surely take funds away from other, more pressing ,
traffic records needs.

Untl reliable and accurate conviction-related data Is readily available on a national basis, NAGHSR
believes that a state should only e required to submit data Indicating the number of driver licenses that
have actually been revoked or suspended (Including those for federal convictions and juvenle
adjudications), USINQ whatever data is available to the state.

compeliing Circumstances

NAGHSRZY second concern relates to the Issue of '‘compelling circumstances'. NHTSA has Indicated
that It wil not gNe d regulatory definition of a compelling circumstance (l.e. a hardship waiver) In order
to give a state maximum flexibility to establish, within reason, its own definition. In the rulemaking, the
Agency has Indicated that the conditions under which a hardship or restricted license should be Issued
are very limited without specifying what those limits are. Clearly the drafters of the rulemaking had some
notion of what those limited conditions may be, yet were not willing to explictfy define those
circumstances under the aegis of 'state flexibility*.

While we applaud NHTSA's willingness to maximize state discretion on an important definitional Issue,
the Agency's stance Is problematic for states. In effect, the Agency nas created a guessing game for
states on the Issue of compelling circumstances, and states must guess what the drafters had In mind. If



a stat* guess** correctly, then It may be considered In compliance. If a stal* guesses Incorrectly, then
a stale may stand to loos* a considerable proportion of Its highway construction revenues. For stales,
ti\is Is a very high stake* guessing game.

NAGHSR recommends that the Agency at least provide some examples and give the state some
guidance on appropriate and reasonable compelling circumstances or provide some criteria by which
the states could Judge the reasonableness of their proposed 'compelling circumstances'. The Agency
needn't limit the conditions to those Identified In the ni©making and could provide some ooen-ended
regulatory language which would allow states to provide additional definitions as long as the definitions
satisfied the specified criteria.

Revocation and Suspension

NAGHSR recommends that license suspension for Imprisoned Individuals run concurrently with the JaU
term. We agree that a prison sentence Is a much greater deterrent than the license suspension
sanction. We also believe that concurrent penalties would reduce stat* administrative burdens.

Thank you for the opportunity to submit our views on this Important niemaking. NAGHSR looks forward
to the final and expeditious promulgation of the regulations.

Sincerely,

£

Eugene Peterson

Chairman
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WALTER J. HICKEL
GOVERNOR

State of A laska
OFFICE OF THE GOVERNOR

JUNEAU

January 27, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, /am
transmitting a bill relating to the revocation of a person's driver's license, privilege
to drive, orprivilege to obtain a license upon conviction for an offense involving

controlled substances.

The bill requires a court to revoke, for a minimum of six months, a person's
driver's license, privilege to drive, or privilege to obtain a license when the person
is convicted of any drug offense. A new federallaw (Public Law 101-516,
November 5, 1990) requires the withholding of federal highway money if the state
does not enact this legislation by October 1, 1993. The only alternative by which
the state could continue to receive the highway money at risk ($15,000,000) is if,
durln% this session, / certify that / am opposed’to the enactment of such a law and
both houses of this legislafure adopt resolutions expressing opposition to such a

law.

The provisions of this bill are similar to existing state law ,?AS 28._15.185(]_
%ov_ernmg the revocation of the driver's license of ajuvenile who is adjudicated
elinquent for a drug or alcohol offense.  This bill is broader for drug-related
offenses, however, in that it applies to all persons and notjustjuveniles. Under
the bill, the period of revocation of ajuvenile's license orpnwl_eg,e to drive is
increased to a minimum of six months for a drug-related conviction or adjudication.

| urge your favorable action on this hill.

. Hickel
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LAWS OP 101st CONG—2nd sess. Nov. S

Sec. 30. (8) Auxiliary Fuotn Stavicr Station Pmceam.—T he
Administrator of the Federal Aviation Administration shall develop
implement « system of manned Auxiliary flight service stations,
The auxiliary flight service station* shall supplement the service* of
the planned consolidation to 81 automated /light service itationa
under the flI?ht isrvic* station raodemlution program. Auxiliary
flight aervice station* shall be luceted in areaa or unique weather or
operational condition! which are critical to the safsiv of flight. Not
later than 180 day* after the date of enactment or thia Act, the
Administrator of the Federal Aviation Administration shall report
to C%}ongress with the plan and schedule for implementation of this
section.

(kc? National Weather Ghawics Syitim.—None of the funds
made available in this Act may be used by the Federal Aviation
Administration fora now National Weather Graphics System.

Sac. 331. National 25 MPH S»sid Lturr Fn*oscimEnt Pen*
ALTIEf.-NotwithstAnding sections 141(a) and 134 of titla 23, United
States Code, none of the funds in this or’any previoua or subsequent
Act shall_be used for the purpoee of re ucm_%1 or reeemng any
portion of a State's apportionment of Federal-al hggdwa}/ funds ds
required by section 15%(fl oftitle 23, United States Code, Tor reason
of noncomﬁ)_llanee with the criteria of that subsection durl_ngr;] fiscal
year 1939, The Secretary shall pr%nptly restore any apportionments
which, prior to enactment of this Act. were reduced or reserved front
obl(ljgfatlon for reason of noncomplianee under section 154<f) during
saidfiscal year. - ) S

Sec. £8_ Unless specifically provided in this Act, none of the
funds in thia Act studl be avallable to initiate multiyear contracts
fora I}r)]rogram which megts_the criteria ofa Level 1or Level I major

tern acquisition as defined by Department of Transportation

der 420014 if the total value o&‘fr?gbjrergnan end items in the

contract, inclygfing options, exceed* »100,000,000; Prouidtd, That for

the purposa U this section, a multiyear contract la defined as one
which' provides for more than_one year's requirements of systems
subsystems, or component* within a sm%Ie contract: Pnviatd fur*
thir,"That nona of the funds in thia Act shall be available to initiate
confracts for major systems acquisition which include procurement
options where funding for thoee options ie scheduled to be provided
prior to delivery to frie Fsderal Government of at least fifty per
centum of all units previously ordered under that oentraet .

Sic. 338 Far_each fiscal year the Secretary of Transportation
nhall withhold five par centuin of the amour* réquired to apgor-
tioned to any 3uta under each of paragraph* (1)\,,\%). (8%. and () of
taction 1 on the first day of each flscaldyear ich begins after
the second AlU calendar year following the date of enactment of this
sectlonh |(1j‘ tpe State doe* hot meet the requirements of paragraph (8)
on such date.

Subsections (8)(2), , (05 and (0 of section 104 of title 23
Uaittd Suitti C(o)(gf.)at(\e})&)rurg(_)i:d Mféll%:rw: ]

"(2) The Secretary shall withhold 10 per centum (Including any
amounts withheld under par%graph Bl)lo the amount requiredto be
gportloned to any State upder each of gar?graiahs Ql, £), (EB’ and

of section on the first day of sech fiecal year which begins
after the fourth full calendar rear following the date of enactment
of this section if the State doe* not meet the requirements of
paretraph (3) on the first day of cuoh fiscal veer. .
"(a) AStaté meets the requirements of tbs paragraph if—
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compelling circumstances warrant:

th"((lz)l the [evocatign,fwgujlftfgna_éen rﬁg ﬁ&fﬁ%ﬁ%at
e drivers Heaps* cf anyndivi er
tha enactment L h Ayt magal et o,

. “(l) any Vielationiifthe CSntn ~ d Substance* Act, or jfY.

. “() any drug offeneeYand '/ ]
_"(ii) a delay Inthi# Issuance or ran ~ AMENt ofa driver’s
license to such an Individual for at least | months afterthe
Individual applies for tha, Issuance or reinstatement of ¢
drivar* license if the individual does not heve a driver’s
license, or the driver’s license ef the individual U me-
pendvdrst'the time the individual lasoconvicted, or
\») The Governor of tho State— . e
) submit* to i]he Secvetary no earlier than the adjourn-
ment sine die of th* first regularly scheduled! session ef the
State’s legislature which begins after the date of enactment
of this séction a written Certiiketlon sutInP that he la
opposed to th* enactment or enforcement In [us Stats of a
law described In subparagraph (I relating to _the reyoca-
tion, suspension, Issuance, or relnautemenr of drivor’e li-
cense™ to convicted drug offenders; and o
") submits to tha Secretary a written certification tha*
the I%glslature (including bitn Houses where. applicable)
has edopUd a resolution expressing it* opposition to a law
described In clause (2). ]

"(bXIXA) Any fundi withheld under mbeectlcn agg%rom portion-
mer)lt I:tj? ?ny tate on or t%efore ?\e %e{”nberfB’iik 195, shall ‘remain
available for apportionment to such Ststg aa folk««i

X) If »thqun a woul 5h_ave bee% apportioned under section
., IWIXIXA) but for this section, such fund* shall remain avail-
able until the end of the fiscal yaar for which such funds are
authorised to be appropriated.
“(in) If such funds would haw
B) but for i )
able until th* end of th* second fiscal yaar fol .
year_for which such funds are authorised to be appropriated.
“(iii) If such fund* would_have been apportioned under para-
raph’(2). f23 or (6) of section 14 % but for this section, such
unds shall remain available until the end of tha third fiscal
¥ear following the fiscal year for which such funds are
haortoad tg be %r(iﬁrlat%d. . . .

*“(B) No funda withheld under this seftlon from a%ﬁ)gomonment to
any : %ate aﬁtesrt Steptember 30,1995, shall be available for apportion-
mént to such State.

“(2) tC l[?)efo_re the last day of the period for which fUnda withheld
under subsection (a) from apportionment are to remain available for
apportionment to a State under paragraph <H tha State meats the
requirements of subsection (aX3). tha” Secretary shall, on_tha firm
day on which tha State meets th* requirement™ of subsection (aXV.
apportion to th* State the funds withheld under subsection (a) that
remain available for apportionment to tha State.

“ y.funda apportioned pursuant to paragraph (2) shall
remalrlll%alllzablgfor expeﬂdlture a?t _folloc\j/vs: der secti

unda originally apportioned under section 104(bXSXA)
shall remain avai ableyunﬁi)the end of the fiscal yaar succeed-
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E)]G ttH$nfl1 i ?Mf la which such hind* art apportioned under
"(B) Funds_originally apportioned under paragraph (1), (2).
,)or (6) of section 1%4(6))pshell remain avaljialble(j:J un%l_t‘w()e e(nzj
of the third fiscal yter sucCeeding the fiscal year in which such
funds sre sc a%)o ioned. ) )
Sum* not obligated st the end of such period shell law* or, in the
case of funds apportioned under section 104(bXg). shall laps* end be
gggg%navallable by the Secretary for prefects in accordance with
"(4) If. at the end of the period for which Antd# withheld under
subsection (a) from apportionment ere available for apportionment
to a State under paragraph <U the Stat* doee not meet the require*
menta ef subsection (€X3). such funds shall lapse O, la the cm* at
funds withheld from apportionment under section 10KbXJ). such
funds shall Upas and be made available by the Secretary for projects
in accordance with section 113(b).
"(e) For purposes of this section- . )
'Ile) The term 'driver’s license™ means a licence issued by a
Staté to any individual that authorises the individual to operate

criminal offhaaa

manufacture, culliva*
Uon, tale, transfer, or the attempt or eeaspiracy to pnwsie,
distribute, manufacture, cultivate, sell, at*transfer any sub*
stance the possession of which U proltibited under the

Controlled Substances Aat or )
"(BLth* operation of a motor vehicle under tha Influence

oftuchs rubstaace. . . .
"(3) Tha term ‘ennvicted* include* adjudicated under juvenile
' proceeding*,",

(b) The table of conMnU for chapter 1 of title 23, United State*

I(t:oda la amended by addin* at the end thereof the following new
em:

"IS*, Wsm ggsnslsa «f ihc diver™ Ugeise *f i*4MwU tweviold tf

See. 334. Unobligated funds authorised to be appropriated by
5ec1105|7 dX2) of the Highway Improvement Act or 1382, Public
Law 9/-424, shall be avallable for obligation for the project de*
scrlwW in section USfaXMl ofthe FederalAW Highway Act ef 1987,
Public Law 100-17, la Ui* asms manner and to tha’sam* extent
ju~ded B> section BUdX<) of the Highway Improvement Act of

Sea 325. Notwithstanding section1127 of title 23, United State*
Coda the Stale of WWyoming may |_Permlt the use of the National
System of Interstat® #nd Defense”Highways located in Wyoming, by
Vehicles in eaceee of 80,000 pounds groea weg%t, but meeting axle
and bridge formula specifications In”section efltitle nited
Stains Cods: Provided, That thia section shall remain in effect until
TArimW 31 191 ] o

Sac, 3)t. 23 UFiC. 410(axIXO i* hereby amended by strlkln_lg the
words “within th* time period specified in iubp*r*gr*ph (IT; 23
US.C, 410(e)(2 is hershy amended by adding the words "a sigmfl*
cant portion.a f. sfter. the. word“whfch”, thé first time H-appears,

104 STAT, 2186
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29, United Skate*
tha following new

UjMiclli ewded

tor tha

ghway Act of 1887,
0 tha aaoc extaaj
aprovamartl Act *

, 28, United Stataa
aa of the Natioa*l

UflK S
ord_e"**"
Ima It opp™®

‘U101 I?:21 26/00/20
Nov. 4 DOT APPRO.
uid by atrihing tha worda "convicted of’ and inserting in Usu
tharaof tho worda "epprahandtd and Ried for”

S«. 887. Within 180 days of tha effective date of thia Act, tha
Federal Aviation Administration shall undtrtaka and complete a
gtu_dy on tha classification of alr traffic controller* at level 1V
iaitad radar approach feeilltiaa which includes airapaco complexity
cj afactor in determining grade classification. Tha results of thu
study, alone with an implementation plan, shall bo provided to the
Houge and Senate Committees on Appropriations.

Sic. 333 Notwithstanding any provision of th* Urban Mkm
Transportation Act of IMS, ca aniended, the Urban Mesa Transpor-
tation’ Administration shall not withhold fiscal year 1969, 1960 or
1991 funda for an¥ section 3 and section 9 operatln%ag&? capital
guistenee grant* Tor the City of Phoanlx, Arisen, on tha
inclusion or a "preference in hiring” provision in tha emplo
protective arrangements ¢ pursuant to 4 U3C. | el)]L

Sic. 339, Notwithstanding aubeection id) of section 402 of the
Surface Transportation Assistance An of 1982 (Public Law 97-424,
83 Stat. 2166, 2168) for State* which hav* received only a develop-
ment grant for fiscal year 1989 under such section and whke

approve a plan .
Jaovida* that the _aggre%ate expenditure of funde of the State and
political _subdivisions _thereof, exclusive of Federal (hade, for
eomtnercinl motor vehicle safety programs will ba maintained at e
total which doe* no%fall low th* average level ofs%&xpendlture
for the last two full T1SCal yaar* preceding fiscal yaar LJU.
¢ Sic. 240. (eXI) None of tha fund* appropriated by thia Act may ba
obligated or expanded to enter into any contractfor the construc-
tion, alteration, or repair of any publio building or public work ia
Ibc United State* or any territory or possession ofth* United State*
with say contractor or aubgontraotor of a foreign cottatie, or anr
mspplierof product* of a faraizn country, during any period In which
such foreign country ia listed by th* United State* Trad* Represent-
*tv* under aubaeotton ({:% of this section. o
-tf) Tha Praaidant or the head of a Federal agency administering
the funds for the construction, alteration, or. répair may waive the
.cmitricUone of paragraph (13 of thia subsection with raapect to am
Individual contract if the Praaidant or the heed of such agency
.dKerminae that such action Is necessary for th* nubile inter**; Thé
botherity of the President or the head of a Federal axency under
rtts paragraph may nobbe delegated. The President or the heed ofa
; Midarml agency waiving, such “restriction* theU, within 10 days
liah a notio* thereof in the Federal Register deecnbisg in detail
contract Involved and the reason for grantlngftho wWaiver. )
; &oXU Not later > 86 d?/* after tho data of enactment of this
mAct. the United States Trade Representative shall make a deter-
; btheation with raapect to each foreign oountrr of whether such
oountrr—
daniM fair and equitable markat opportunities for prod-
eerviets of the United Sutee in procurement, or
® » > & ea fair and squlubis_market o;(aﬁortunlty* for prod-
,_ bou and aorviceo of the United Statoa In biading.
Iw conatruetion projocu that coot more than 000 and
fended (in whole or’in parti by the government of such foreign
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proposed to be made, that the
Institution-affiliated party has violated
or conspired to violate section 215, 656,
657.1005,1000,1007.1014,1032. or 1344
of title 18 of the United States Code, or
section 1341 or 1343 of such title
affecting a federally insured financial
institution as defined in title IB of the
United States Code.

(©) In making a determination under
paragraph (b) of this section, the
appropriate federal banking agency and
the Corporation may consider

(1) Whether, and to what degree, the
institution affiliated party was in a
position of managerial or fiduciary
responsibility;

(2) The length of time the institution-
affiliated party was affiliated with the
insured depository institution or
depository institution holding company,
and the degTee to which the proposed
payment represents a reasonable
payment for services rendered over the
period of employment; and

(3) Any other factors or circumstances
which would indicate that the proposed
payment would be contrary to the intent
of section 18{K) of the Act or this part.

(d) Notwithstanding paragraphs [a]
and (b) of this section, a depository
institution holding company that is a
diversified holding company as defined
in section 10(a)(1)(F) of the Home
Owner's Loan Act (12 U.S.C. 1461 et
seq.) may make a golden parachute
payment if, and to the extent that, such
depository institution holding company
determines and can demonstrate that:

(1) The conditions delineated in
paragraphs (b) (2), (2), (3) and (4) of this
section have been satisfied; and

(2) The institution-affiliated party falls,
within the definition of “institution- e

affiliated party" solely because such > .

person is a director, officer, employee or
controlling stockholder of a diversified
holding company. ; -.r .-

§359.3 Indemnification payments
prohibited.

No insured depository, institution or |
depository institutfon holding company
shall make or agree to make any '
indemnification payment, except as
provided in S359.5 of thia part

$359.4 PirmMbl* golden parachute
payments.

An insured depository institution or
depository institution holding company
may agree to make a golden parachute
payment if: .

a)  Such an agreement is made with
respect to an institution-affiliated party
who was hired by an insun d depository
institution or depository institution
holding company at a time when that
institution or holding company satisfied

any of the criteria set forth in
8 359.1(g)(I)(ii) of this part and the
institution’s appropriate federal banking
agency and the Corporation consented
in writing to the amount and terms of
the golden parachute payment: and

(b% At the time the payment is made,
the factors delineated in § 359.2(b) (1).
(2, (3), or (4) of this part have been
satisfied, and the factors delineated in
8§ 359.2(c)(3) of this part arc not present.

8359.5 Permissible Indemnification
payment*.

(@  AnlInsured depository institution
or depository institution holding
company may make or agree to make
reasonable indemnification payments to
an institution-affiliated party if.

(2) The institution's or holding
company’3 board of directors, in good
faith, determines in writing that the
institution-affiliated party has a
substantial likelihood of prevailing on
the merits;

(2) The institution's or holding
company's board of directors. In good
faith, determines in writing that the
payment of such expenses will not
adversely affect the institution's safety
and soundness:

(3) At any time the institution’s or
holding company’s board of directors
believes, or should reasonably believe,
that the conditions of paragraphs (a) (1)
and (2) of this section are no longer
being met it ceases making or
authorizing such payments;

(4) The indemnification payments are
limited to the payment or reimbursement
of reasonable legal or other professional
expenses Incurred in connection with an
institution-affiliated party’s involvement
in an administrative proceeding or civil

"action instituted by the appropriate

federal banking agency; but In no event
shall such indemnification pay or
reimburse an institution-affiliated party
for the amount of, or any cost incurred
in connection with, any settlement of
any such claim, proceeding or action or
any judgment or penalty imposed with
respect to any such claim, proceeding or
action; ;'

() The institution-affiliated party
agrees inwriting to reimburse the
institution for such indemnification
payments in the event that the
proceeding results in a final order under
which the institution-affiliated party:

(i) Is assessed a civil money penalty;

(i) Is removed from office or
prohibited from participating in the
conduct of the affairs of the insured
depository institution; or

Fu) Is required to cease and desist
from or take any affirmative action
described in section 8(b) of the Act with
respect to such institution; and

Federal Register / Vol. 56. No. 194 / Monday, October 7, 1991 / Proposed Rules

(6)  The institution or holding company
provides the appropriate federal
banking agency and the FDIC with prior
written notice of Its board of directors'
authorization of such indemnification.

(b)  Aninstitution-affiliated party
requesting indemnification payments
shall not participate in any way in the
board's discussion and approval of such
payments: provided, however, that such
institution-affiliated party may present
his/her request to the board and
respond to any inquiries from the board
concerning his/her involvement in the
circumstances giving rise to the
administrative proceeding or civil
action

By order of the Board of Directors, dated at
V\E/)a hington, DC, this 24th day of September,

Federal Deposit Insurance Corporation.
Robert E. Feldman.

Deputy Executive Secretary.

[FR Doc. 91-23747 Filed 10-4-01: 845 am)
Buxima coot cne-oMi

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

Federal Highway Administration
23 CFR Part 1212

[NHTSA Docket No. 91-17; Notice 1]
RIN 2127-AE10

Drug Offender's Driver's License
Suspension

1/ .;

agency: National Highway Traffic
Safety Administration (NHTSA) and
Federal Highway Administration
(FHWA), Department ofTransportatron
(DOT). . ; £
ACTION Notice of proposed rulemaking
(NPRM).

summary: This Notice of Proposed
Rulemaking (NPRM) contains a proposal
for implementing a new program
enacted by the Department of
Transportation and Related Agencies
Appropriations Act for FY 1991. Section
333 of the Act requires the withholding
of certain Federal-aid highway funds
from States that do not enact legislation
requiring the revocation or suspension
of an individual’s driver's license upon
conviction for any violation of the
Controlled Substances Act or any drug
offense. This notice proposes the
manner in which States would certify
that they are not subject to this
withholding, and the disposition of
funds that are withheld. The agencies
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request comments on the proposed
regulation discussed in this notice.
dates: Comments must be received by,
November 21.1991.

address: Written comments should .
refer to the docket number and the
number of this notice and be submitted
(preferably in ten copies) to: Docket .
Section. National Highway Traffic
Safety Administration, loom 5109,
Nassif Building. 400 Seventh Street, SW,
Washington, DC 20590. (Docket hours
are from 8a.m. to 4 p.m.)

FOR FURTHER INFORMATION CONTACT: -
In NHTSA: Mr. William Holden. Office
of Alcohol and State Programs. Traffic
Safety Programs, room 5130, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington.
DC 20590, telephone (202) 368-2722; or .
Ms. Heidi L Coleman, Office of Chief
Counsel, room 5219, National Highway
Traffic Safety Administration, 400-
Seventh Street, SW., Washington. DC
20590. telephone (202) 366-1834. ¢+ .

In FHWA Mr. Warren Harper. Office .

of Highway Safety, Room 3407, Federal
Highway Administration, 400 Seventh
Street, SW, Washington, DC 20590, }
telephone (202) 368-2172; or Mr. Wilbert
Baccus, Office of Chief Counsel, room -
4230. Federal Highway Administration,
400 Seventh Street, SW, Washington,
DC 20590. telephone (202) 366-0780.
SUPPLEMENTARY INFORMATION: The
Department of Transportation and
Related Agencies Appiopriationa Act
for FY 1991, Public Law 101-516, was
signed into law on November 5,1990.
Section 333 of the Act requires the
withholding of certain Federal-aid
highway funds from States that do not
enact legislation requiring the
revocation or suspension of an
individual's driver's license upon
conviction for any violation of the
Controlled Substances Act (Pub.L 91-
513, as amended) or any drug offense. If
a State decides not to enact such
legislation, the section stipulates a -
procedure by which the state can avoid
the withholding of funds.

This notice proposes the mannerin'
which Stales would certify that they ara
not subject to this withholding and the
disposition of funds that ara withheld.

Adoption of Drug Offender* Driver's
License Suspension

The legislation specifically provides
that the Secretary must withhold a
portion of Federal-aid highway funds
from any State that does not meet
certain statutory requirements. To avoid
such withholding, a Slate must have
enacted and be enforcing a law that
provides for the revocation or
suspension of the driver’s license of any

individual who is convicted for any
violation of the Controlled Substances'
Act or any drug offense. Alternatively, a
State can avoid the withholding by
submitting to the Secretary a written
certification stating that the Governor is
opposed to the enactment or o o
enforcement of such a law and that the
legislature has adopted a resolution
expressing its opposition to such a law.
The requirements of the Commercial
Motor Vehicle Safety Act of 1986 would
remain unaffected by any such
resolution. Specifically, a State may not
waive the requirement of 49 CFR 383,51
that a person who is convicted of either
driving a commercial motor vehicle
(CMV) while under the influence of a
controlled substance, or using a CMV In .
the commission of a controlled
substance-related felony, be disqualified,
from operating a CMV for a period of
from one year to life, depending on the
specific offense(8), without facing a ¢
reduction in Federal-aid highway funds.
Any State that does not enact and
enforce a.law that provides for the .
revocation or suspension of the driver's
license of drug offenders or submit to
the Secretary written certification from
the Governor that he or she is opposed
to the enactment or enforcement of such.
a law in the State will be subject to.
withholding of a portion of its Federal-
aid highway funds. In accordance with
the statute, if a State does not meet the
statutory requirements by October 1,
1993, five percent of its FT 1994 Federal-
aid highway apportionment under 23
U.S.C. 104(b)(1). 104(b)(2), 104(b)(5) and
104(b)(6) shall be withheld. These

sections relate to the apportionments for _

the primary, secondary, interstate
(including interstate construction and
interstate resurfacing, restoration,
rehabilitation and reconstruction (4R)
funds) and urban highway Bystems. Five
percent will be withheld also in FY 1995
if the State does not meet the
requirements by October 1,1994. If tho
State does not meet the statutory
requirements by October 1 of any
subsequent fiscal year (beginning with
FY 1996), ten percent of its Federal-aid
highway apportionments under these
sections will be withheld.

Compliance Criteria

To avoid the withholding of Federal-
aid highway funds, a State has two
alternatives, the firet of which is to
enact and enforce a law that meets the
srt]atutory criteria. Section 333 provides
that:

A State meets the requirements of this
paragraph if—

(@)  The State has enacted and is
enforcing a law that requires in all
circumstances, or requires in the

5037

absence of compelling circumstances
warranting an exception— -

(i) The revocation, or suspension for
at least 6 months, of the driver’s license
of any individual who is convicted, after
the enactment of such law, of—

() Any violation of the Controlled
Substances Act or

(I1) Any drug offense, and

(1D A delay in the issuance or
refasUtement of a driver's license to
sudi an Individual for at least 6 months
after the Individual applies for the
issuance or reinstatement of a driver's
license If the individual does not have a
driver’s license, or the driver’s license of
the individual is suspended, at the time
the individual is so convi(ited * k.

1. Statutory D efinitions. =~

The statute defines several terms, and
the agencies are propotihgio adopt
these definitions. Section 333 defines the
term "driver’s license” to mean "a
license issued by a Statatoany ,».-.r. e
individual that authorizes the individual
to operate a motor vehicle on -—
highways." This definition would
encompass licenses that permit
individuals to operate any type of motor
vehicle, including motorcycles and
commercial motor vehicles.. . ..

The term "drug offense™ is also
defined in the statute. The term, as
defined in the statute, would cover any
criminal drug offense including "the
possession, distribution, manufacture,
cultivation, sale, transfer, or the attempt
or conspiracy to possess, distribute,
manufacture, cultivate, sell, or transfer
any substance the possession of which
is prohibited under the Controlled
Substances Act. or * * *the operation .
of a motor vehicle under the influence of
such a substance." It should be noted
that, while Section 333 requires that
States take a driver's licensing action
against violators of these drug offenses,
the offenses covered by this definition
are not limited to moving violations. In
fact, to be covered, these offenses need
not be motor vehicle-related at alL

The agencies do not believe that the
Act requires a State to enact any
particular drug offense law. The Act
requires only that if a drug offense is
proscribed and an individual is
convicted for a violation of the offense
that the State suspend, revoke or delay
that individual's driver’s license.

Since the statutory definition of "drug
offense™ includes manufacturing among
the activities that are unlawful, the
agencies believe this term should cover
not only controlled and counterfeit
substances but also listed chemicals, the
possession of which was made unlawful
by the Chemical Diversion and

«. .
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Trafficking Act of 1988, Public Law 100- * 3. Enforcement Er;{orma lon s o}rr}?ttfgr?tghrﬁ
690. NHTSA and FHWA therefore

propose to define the term "substance tgFeCSF Igﬁa%%?am UI]I en %Egn(J &Qat Tdes 051 tate and Federal_dru
the possession of which Is prohibited Cense SUS n3| n statutes, but also ense conviction information.
under the Controlled Substances Act" to (41

e sar awar tataccestote
m%an "a controll_led (?r r(;our]terlfeit ) o%tstno rce uc eg[g}uﬁ%s\,v@g éSC t Rﬁ:r S§ ImlIJtSee(;[ rIJS %m{j}[ g[JiSO'[rI]CG
su stancedorfe |(sjte cbemlc_a aslt 2ose are to Satl ][ IS orce Rl Lf_% v (? aver ueste d n
term(s&aég efme CIn > SﬁCtIO_nS D0 ) req UIreme enate eport for the | ter ret lillon |'0mt e SSle ant
s Bonvention and Control Actof mesire Sttes . n|re il ¢ al ounsel or e Federal
1970, as amended (21 U.S.C. 802(6), (7) & Tp]o feawrement Is safi ;edhso long lf]re est |l?a on (b e e;mlne

(33). Complete listings of all controlled 83 1€ State IS a“emp“gpe o tate acgess 1o this in ornv(alwn

alth to
- - enforcet e law, IfaSt ¥V er
substances and listed chemicals are or the purpose .0 suspendaing, rev
convi adrug offense in another State, '? p
ang ?hma?s oftes ? 0a rug

contamed in 21 CFR 130B.11-.15 and Stats of reS|Fe Ce ar, F H Ing a driver's hCef]SG
unaware ofthe conviction, the failure o the fender wou

Jrﬁe staty/te provides that the term k th dbe authonze

"cony, ctedu rP (Judes ixd Judicated Hnder }P dperres n%?%\?cé%‘é%v%gfﬂ Su en © 4 suspension, Revocation or Delay
1[Ven| roceedings. [n-other woras |sef be a sufficient basis ndthe STFte of. Section 333 re es th tStates

e S?tu% reﬂmreg that State laws residence in noncopﬂnar}cgwn H] revo e 0 rat eas SIX

SU
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g J ? s | CeO'[ ea?v n?/seer tate in noncomggsnci SJtep.No. 298, 101s eCt if any, 8rlson term wou
Ipcelr\llsles t en tP\e o ee y 3 ong., 1st Ses3 OH gsus nsi n0f revocation. A ru )
sganGE Fning s delay, e Senate Report further s gsts | orTENCer, Jor exalnp e, may aé setenc
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statutory requirements, the State law ; 10 ACt as enacted ? eterg
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S RTaA and Fr s etgt%rccgnlvslftl\évn\smout tentatwe? et the fnse

.NHTSA and FHWA believe that this ?
language provides States with flexibility
to issue restricted licenses to individuals

fate colwvu: ons, Federal convictigns ~ suspension or revocation. term may run
u

in certain limited circumstances, but the acceh
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ia a preferable method for marking the
beginning of the six month period within
the meaning of the statute. For example,
we request comments on whether it
would be preferable to require the
issuance or reinstatement of the
individual's driver's license be
preferable to require tha.t Issuance or
reinstatement of the individual’s driver's
license be delayed for at least six
months after the individual otherwise
would have been eligible to have his or
here driver's license issued or'
reinstated. NHTSA and FHWA have
tentatively determined that, like the
license suspension or revocation term,
the period of delay may run
concurrently with any prison term
imposed.

5. Certification s.nv .

To avoid the withholding of Federal-
aid highway funds, each State would be
required by this proposed regulation to
submit a certification on a annual basis.
Under the agencies' proposal. States
would be required to submit their
certifications by April 1,1993 to avoid '
the withholding of funds in fiscal year "*
1994. Thereafter, States would be.
required to submit certifications by
January 1 of each year (beginning with
January 1,1994) to avoid the withholding
of funds in the following fiscal year
(beginning with FY 1995). States could
submit their certifications along with
their Certifications of Speed Limit
Enforcement, which are required to be
submitted annually in accordance with
23 CFR Part 059.

The certifications submitted under the
Part would provide the agencies with
the basis for finding States in
compliance with the Drug Offender's
Driver's License Suspension
requirements. Accordingly, until a State
has been determined to be in
compliance with these requirements, the
agencies are proposing that the
certification must consist of a certifying
statement and also supporting
documentation. Once a State has been
determined to be in compliance with the
Drug Offender’s Driver's License
Suspension requirements, the State
would then be required to submit a
certifying statement, but would no
longer be required to submit supporting
documentation, unless the State's law or
enforcement efforts have changed
significantly enough so as to warrant an
amendment of the State's supporting
material.

For example, if a State believes that It
has a law that revokes or suspends the
driver's license of drug offenders in
conformance with the statutory and
regulatory requirements, the State would
be required to submit a certifying

statement to this effect With the ; ,
certification, the State would be
required to submit a copy of its «*
conforming law and, as discussed
earlier, a description of the steps the
State is taking to enforce the law. Once
the State is determined tobein =
compliance, the State would be required
to submit only the certifying statement.
It would not be required to resubmit its
law or describa again its enforcement
efforts. If the States law or Its
enforcement efforts were to change
significantly, the State would be
required to amend or supplement the
State's original submission.

If a State has not enacted oris not
enforcing a conforming law, it can avoid
the withholding of funds by submitting,
not earlier than the adjournment sine
die of the first regularly scheduled -"
session of the State's legislature which
begins after November 5,1990, a written
certification signed by the Governor e
stating that he or she is opposed to the
enactment or enforcement in tha State of
a drug offender's driver's license
suspension law.-The Governor would
also be required to submit written
certification that the legislative
(including in both Houses where -
applicable) has adopted a resolution-
expressing its opposition to such a law
and a copy of theresolution. Once the
State is determined to be in compliance,
the State would be required to submit -
only the Governor’ certifying .
statement. The State legislature would
not be required to pass a resolution each
successive year, and the State would not
be required to resubmit a copy of the
resolution.

Notification of Compliance

For each fiscal year beginning with FY
1994, NHTSA and FHWA propose to
notify States of their compliance or
noncompliance with Public Law 101-510,
based on a review of certifications
received. The agencies propose that this
notification will take place through
FHWA's normal certification of
apportionments process. Ifthe agencies
do not receive a certification from a
State or if the certification does not
conform to Public Law 101-510 and the
implementing regulation, the agencies
will make an initial determination that
the State is in noncompliance. States
that are determined to be in
noncompliance with Public Law 101-513
will be advised of the amount of fundi
expected to be withheld through
FHWA's advance notice of
apportionments, normally not later than
ninety days prior to final apportionment

Each State determined not to comply
will have an opportunity to rebut tho
Initial determination. These States will

50539

be notified of the agencies'final
determination of compliance or
noncompliance as part of the
certification of apportionments, which
normally occurs on October 1 of each
fiscal year.

NHTSA and FHWA recognize that
States may want to know as soon as
possible whether their laws satisfy the
requirements of Public Law 101-510 or
they may want assistance in drafting
conforming legislation. States are
encouraged to request preliminary
reviews and assistance from NHTSA’a
or FHWA's Office of Chief Counsel, 400
Seventh Street, SW, Washington, DC
20590. They are encouraged alto to
request assistance from NHTSA and
FHWA regional offices.

Period of Availability for Fuads

Section 333 provides an incremental
approach to the withholding of funds for
noncomplianoe with Public Law 101-510.
If a State is found to be in ¢
nonoompliance in fiscal years 1994 or
1995, -the State would be subject to a five
percent withholding, if a State is found
to be in noncompliance in any
subsequent fiscal year, beginning with
FY 1996, the State would be subject to a
ten percent withholding. - "' ¢ '

In addition, ifa State is found to be in
noncompliance in fiscal years 1994 or
1965, the funds withheld from
apportionment to the State would
remain available for apportionment to
that State for a period of time,
prescribed in the statute. If a State is '
found to be in noncompliance in any
subsequent fiscal year, the funds
withheld from apportionment would no
longer be available for apportionment.

Paragraph 104(b)(1)(B) of the Section
provides that, "No funds withheld under
this section from apportionment to any
State after September 30,1995, shall be
available for apportionment to such
State." The disposition of these funds
would be made in accordance with
paragraph 104(b)(4) of the section.

Paragraphs 104(b)(1)(A) and (b)(2) of
the section identify the period of time
during which funds withheld on or
before September 30,1995, remain
available for apportionment, and when
they are to be restored if the State
complies with the Federal requirements
before the funda lapse. Paragraph
104(b)(3) establishes the period of time
during which these subsequently
apportioned funds would remain
available to a State for expenditure. If
the withheld funds lapse before they are
restored, their disposition would be
made in accordance with paragraph
104(b)(4) of the section.
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These sections are virtually identical
to those found in the National Minimum
Drinking Age Act, as amended, 23 U.S.C.
158. For a full discussion of how these
provisions have been applied in
practice, interested parties are
encouraged to rend the agencies’ joint
final rule published in the Federal
Register on August 18,1988 (53 FR
31318).

Comments

Interested persons are invited to
comment on this proposal. All comments
must be limited to 15 pages in length.
Necessary attachments may be
appended to those submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

Written comments to the public
docket must be received by November ¢
21.1991. The agencies have not provided
a longer comment period in order to
provide States with sufficient time to
prepare their agendas for their upcoming
legislative sessions. To expedite the
submission of comments, simultaneous
with the issuance of thi3 notice, NHTSA
and FHWA will mail copies to all
Governors, Governors' Representatives
for Highway Safety and State highway
agencies.

All comments received before the
close of business on the comment
closing date will be considered and will
be available for examination in the
docket at the above address before and
after that date. To the extent possible,
comments filed after the dosing date
will also be considered. However, the
rulemaking action may proceed at any
time after that date. The agencies will
continue to file relevant material in the
docket as it becomes available after the
closing date, and it is recommended that
interested persons continue to examine .
the docket for new material. « "o

Those persons who wish to be
notified upon receipt of their comments
in the docket should enclose, in the
envelope with their comments, a self-
addressed stamped postcard. Upon
receiving the comments, the docket
sup?rvisor will rehim the postcard by
mai

Copies of all comments will be placed
in Docket 91-17; Notice 1 of the NHTSA
Docket Section in room 5109, Nassif
Building, 400 Seventh Street, SW.,
Washington, DC 20590. -« .

On April 29,1991, the Slate of Alaska
submitted some questions to FHWA
regarding the agency's interpretation of
section 333, FHWA acknowledged
receipt of these questions, but declined
to answer them since the agencies were
in the process of developing this

proposed regulation. We believe the
questions raised in Alaska’s inquiry
have all been addressed in this NPRM.
The questions have been placed in the
public docket for his rulemaking action,
and are available for public
examination.

Federalism Assessment

This rulemaking action has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 12612, and it has been
determined that it would have no
federalism implication that warrants the
preparation of a federalism assessment
States can choose to enact and enforce a
law that requires the suspension or
revocation of driver’ licenses for drug
offenders In conformance with Public
Law 101-516, and thereby avoid the
withholding of Federal-aid highway
funds. Alternatively, States can choose
not to enact and enforce this type of
law, and still avoid such withholding. To
avoid the withholding of funds in such
cases, the Governor would submit a
certification that he or she is opposed to
the enactment or enforcement in the
State of such a law and that the State
legislature has adopted a resolution
expressing its opposition to such a law.
While specific criteria that State laws
must meet have been proposed in this
NPRM, they are mandated by Publlc
Law 1.01-518.

Economic and Other Effects

NHTSA has analyzed the effect of this
action and has determined that it is not
"major" within the meaning of Executive
Order 12291, but that it is "significant”
within the meaning of Department of
Transportation regulatory policies and
procedures. A preliminary regulatory ¢
evaluation of the impacts of this j

proposal has been prepared and placed

in Docket 91-17; Notice 1. This
preliminary evaluation provides
information regarding the expected
costs and benefits of the agencies’
proposal and requests information
demonstrating that license suspensions
or revocations for drugged driving or
illegal possession convictions deter drug
use or reduce driver’s future =
involvement in crashes. It also requests
comments on methods that States could
use and the costs to develop systems for
providing Federal, out-of-State and
Juvenile records to State Departments of
Motor Vehicles. Any interested person
may obtain a copy of this preliminary
evaluation by writing to NHTSA’s
Docket Section, room 5109, 400 Seventh
Street, SW., Washington, DC 20590, or
by calling the Docket Section at (202)
388-4949. Comments should be
submitted to the NHTSA Docket, in
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accordance with the procedures
described earlier in this notice.

In compliance with the Regulatory
Flexibility Act, the agency has
evaluated the effects of this proposed
rule on small entities. Based on the
evaluation, we certify that this rule
would not have a significant economic
impact on a substantial number of small
entities. Any withholding of funds under
the regulation would be from States.'
Accordingly, the preparation of an
Initial Regulatory Flexibility Analysis is
unnecessary.

The requirements in this proposal that
States certify that they conform to the
statutory requirements to avoid the
withholding of Federal-aid highway
funds are considered to be information
collection requirements as that term is
defined by the Office of Management
and Budget (OMB) in 5 CFR part 1320.
Accordingly, the reporting and
recordkeeping requirement associated
with this rule is being submitted to the
Office of Management and Budget for
approval in accordance with 44 U.S.C.
chapter 35 under DOT No~* 3517; OMB
No.: New; Administration: NHTSA,
NEED FOR INFORMATION: To
encourage States to enact and enforce
drug offender’s driver's license
suspension: PROPOSED USE OF
INFORMATION: To provide procedures
to State highway construction grant
recipients on how to certify compliance
with the provision of Public Law 101-
518. The law requires a driver's license
suspension, or revocation, for
individuals convicted of any drug-
related offense; FREQUENCY: Annual;
BURDEN ESTIMATE: 260 hours;
RESPONDENTS: State/Icical .
government; FORM(S): None, bubForms
HS-62, HS-62A and HS-217 may be -
used, OMB No. 2127-0003; AVERAGE
BURDEN HOURS PER RESPONDENT: 5
hours. For further information contact
The Information Requirements Division,
M-34, Office of the Secretary of m .
Transportation, 400 Seventh Street. SW.,
Washington, DC 20590, (202) 386-4735,
or Edwarri Clarke or Wayne Brough,
Office of Management and Budget, New
Executive Office Building, room 3228,
Washington, DC 20503, (202) 395-7340.

Comments on the proposed
information collection requirements
should be submitted to: Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503, Attention: Desk
Officer for NHTSA. It is requested that
comments sent to OMB also be sent to
the NHTSA rulemaking docket for this
proposed ection.

The agencies have also analyzed this
proposed action for the purpose of the
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National Environmental Folicy Act. The
agencies have determined that this
action would not have any effect on the
human environment.

Liit of Subjects in 23 CFR Part 1212

Driver licensing, Drugs, Highway
safety.

In accordance with the foregoing, the
agencies propose to add a new part 1212
to title 23 of the Code of Federal
Regulations to read as follows:

PART 1212-DRUG OFFENDER’S
DRIVER’S LICENSE SUSPENSION .

1 Scope. e+ !
2 Purpose. .
3 Definitions

4 Adoption of Drug Offender's Driver's
License

uspension.
12125 Cert& Pon Re ureme ts,

212 FO geno Availability of Withheld
1212.7 A%oornonment of Withheld Funds

ter Compljance, . ..
1212% Igenod oﬁ\vallabnity of
uenty Aﬁportloned Funds.
12129 E ctorNo ? llance.
121210 Procedures Atfecting States in
Noncompliance.
*Authority: Public Law 101-516: delegation
ofauthonté t 49 CFR 148 and 1.50.

812121 Scope.

This part prescribes the requirements
necessary to implement section 333 of
Public Law 101-516, which encourages
States to enact and enforce Drug
Offender's Driver's License Suspensions.

812122 Purpose. © ' " - f

The purpose of this part i3 to specify
the steps that States must take in order
to avoid the withholding of Federal-aid
highway funds for noncompliance with
section 333 of Public Law 101-516.

§ 121221 Definitions.

As used in this part:

(@) Convicted includes adjudicated
under juvenile proceedings.

(b) Driver's license means a license
issued by a State to any individual that
authorizes the individual to operate a
motor vehicle on highways.

(c) Drug offense means:

(2) The possession, distribution,
manufacture, cultivation, sale, transfer,
or the attempt or conspiracy to possess,
distribute, manufacture, cultivate, sell
or transfer any substance the possession
of which is prohibited under the
Controlled Substances Act, or

(2 The operation of a motor vehicle
under the influence of such a substance.

(d) Substance the possession of which
is prohibited under the Controlled
Substances Act or substance means a
controlled or counterfeit substance or a
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listed chemical, as.those terms are
defined In subsectlons 102 fR @) &)
ofthe Comprehensive Dru buse
Prevention and Control Act of 1970 (21

.C. 802 (6), (7) &(33)) and listed in 21
CFR 1308.11-15 and 1310.02.

81212.4 Adoption of Drug Offender's
Driver's License Suspension.

(@) The Secretary shall withhold five
percent of the amount required to be
apportioned to any State under each of
sections 104(b)(1). 104(b)(2), 104(b)(5)
and 104(b)(6) of title 23 of the United
States Code on the first day of fiscal
years 1994 and 1995 if the State does not
meet the requirements of this section on
that date. .

(b) The Secretaly shall withhold ten
percent of the amount required to be
(m"portioned to any State under each of
sections 104(b)(1), 104(b)(2), 104(b)(5)
and 104(b)(8) of title 23 of the United
States Code on the first day of fiscal
year 1996 and any subsequent fiscal
year if the State does not meet the
requirements of this section on that
date.

©A State meets the requirements of
this se tion if

% e State has enacted and is
en orcm? a law that requires in all .
circums ances orreq uwes In the
absence 0 compellmg circumstences
warrantm an exception:

1) The r vocatlon or suspension for
at east 6 manths, of the driver's license
of any individual who |s convicted, after
the enactment of such law, of

1 ) Any violation of the Controlled
Substances Act, or

B) An Frug offense and

11} A delay In the 1ssuance or
reinstatement of a driver's license to
such an individual for at least 6 months
after the individual applies for the
Issuance of reinstatem (fnt ofa driver's
license If the individual does not have a
driver's license, or the driver's license of
the indyvidual s suspended, at the time
the individual is so Convicted, or

ZZS The Governor of the State:

i) Submits to the Secretary no earlier
than the adjournment sine die of the first
regularly scheduled session of the
State's legislature which begins after
November 5,1990, a written certification
stating that he or she is opposed to the
enactment or enforcement in the Slate of
a law described in paragraph (c)(1) of
this section relating to the revocation,
suspension, issuance, or reinstatement
of driver’s licenses to convicted drug
offenders; and

(i) Submits to the Secretary a written
certification that the legislature
(including both Houses where
applicable) has adopted a resolution
expressing its opposition to a law
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described in paragraph (c)(1) of this
section.

812126 Certification requirements.

(a) Each State shall certify to the
Secretory of Transportation by April 1.
1993 and by January 1 of each
subsequent year that It meets the
requirements of section 333, Public Law
101-516 and this regulation.

(b) If the State believes it meets the
requirements of section 333 of Public
Law 101-518 and this regulation on the
basis that it has enacted and is
enforcing a law that suspends or .
revokes the driver’s license of drug
offenders, the certification shall contain:

(1)(i) A statement by the Governor of
the State, or an official designated by
the Governor, that the State has enacted
and is enforcing a Drug Offender’s
Driver's License Suspension law. The
certifying statement shall be worded as

follows: .~ ° o . (
(Name of certifying official), (position tltje)
of the (State or Commonweal ?l -
hereby certify that the (State or o7

Commonwealth) of— , ba* enacted and
is enforcing a Drug Offender Driver’s
License Suspension law.

(i)  Ifthe statementis made by an
official other than the Governor, a copy
of the document designating the official,
signed by the Governor.

(2) Until a State has been determined
to be in compliance with the
requirements of section 333 of Public
Law 101-516 and this regulation, the
certification shell include also:

(i) A copy of the State law, regulation,
or binding policy directive implementing
or interpreting such law or regulation
relating to the suspension, revocation,
issuance or reinstatement or driver's
licenses of drug offenders, and

(ii) A statement describing the steps
the State is taking to enforce its law
with regard to within State convictions,
out-of-State convictions. Federal
convictions and juvenile adjudications.

(c) If the State believes it meets the
requirements of section 333 of Public
Law 101-516 on the basis that it opposes
a law that requires the suspension,
revocation or delay in issuance or
reinstatement of the driver’s license of
drug offenders, the certification shall
contain:

(i) A statement by the Governor of
the State, or an official designated by
the Governor, that he or she is opposed
to the enactment or enforcement of such
a law and that the State legislature has
adopted a resolution expressing its
opposition to such a law. The certifying
statement shall be worded as follows:

Name ofcemf in off|C|aI sition fitle
8 (State oryC monwga% )do
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hereby certify that i am oppqsed to the
enact%ent oy enf%rcemenEJ ?such a EiW and
that the legislature oft e (State 0
Common eatj as adopted a
|rgsolutlon expressing its opposition to soch a

(iiy  If the statement is made by an
official other than the Governor, a copy
of the document designating the official,
signed by the Governor.

(20 Until a State has been determined
to be in compliance with the
requirements of section 333 of Public
Law 101-516 and this regulation, the
certification shall include also a copy of
the resolution.

(d) The Governor, or an official
designated by the Governor, each year
shall submit the original and four copies
of the certification to the local FHWA
Division Adm." listrator. The FHWA
Division Administrator shall retain the
original and forward two copies each to
the Regional Administrator of NHTSA
and FHWA. The Regional
Administrators shall each retain one
copy and forward one copy of the
submission, with any pertinent
comments, to their respective
Washington Headquarters, attention of
the Chief Counsel.

(e) Any changes to the original
certification oc supplemental
information necessitated by the review
of the certifications as they are
forwarded, State legislative changes or
changes in State enforcement activity
shall be submitted in the same manner
as the originaL

812125 Period of avallabllltyofW|thheId
funds.

(a) Funds Wlthheld under 8§ 1212 4 -U--
from apportionment to any State an oc
before September 30.1395, will remain
available for apportionment as follows:

(1) If the funds would have been
apportioned under 23 U.SX- 104(b)(5)(A)
but for this section, the funds wilt mmk j
remain available until the end of the
fiscal year for which the foodsa s
authorized to be appropriated.

(2) If the funds would have been
apportioned under 23 Uii.C. 104(b)(5)(B)
but for this section, the funds will
remain available until the end of the
second fiscal year following the fiscal
year for which the funds are authorized
to be appropriated. .

(3) If the funds would have been
apportioned under 23 U.S.C 104(b)(2).
104(b)(2) or 104(b)(6) but for this section,
the funds will remain available until the
end of the third fiscal year following the
fiscal year for which the funds are
authorized to be appropriated.

(b)  Funds withheld under § 1212.4
from apportionment to any State after

September 30,1995 will not be available
for apportionment to the State.

81212.7 Apportionment of withheld funds
after compliance.

Funds withheld under § 1212.4 from
apportionment, which remain available
for apportionment under § 12225(a), will
be made available to any State that
conforms to the requirements of § 12124
before the last day of the period of
availability as defined in § 12125(a).

81212.3 Period of availability of
subsequently apportioned funds.

(a) Funds apportioned pursuant to
8 1212.7 will remain available for
expenditure as follows:

(1) Funds originally apportioned under
23 US.C. 104(b)(5)(A) will remain
available until the end of the fiscal year
succeeding the fiscal year in which the
funds are apportioned.

(2) Funds originally apportioned under
23 US.C. 104(b)(1), 104(b)(2),
104(b)(5)(B). or 104(b)(6) will remain
available until the end of the third fiscal
year succeeding the fiscal year in which
the funds are apportioned.

(b) Sums apportioned to a State
pursuant to 8 12127 and not obligated at
the end of the periods defined In
81212.8(a), shall lapse or, in the case of
funds apportioned under 23 U.S.C
104(b)(5), shall lapse and be made
available by the Secretary for projects
in accordance with 23 U.S.C 118(b).

§12125 Effectof ncneotnpM io.

If a State has not met the " J
requirements of section 333 of Public
Law 101-518 at the end of the period for

.. which funds withheld tmder 512124 are

available for apportionment to * State
under § 12120, then such funds shall
lapse or, in the case of funds withheld
from apportionment under 23U.S.C
104(b)(5). shall lapse and be made
avallable by the Secretary for projects
in accordance with 23 U.S.C 110(b).

§12)210 Procedures affecting state* in
noncompliance. m/

(a) Every fiscal year, each State
determined to be in noncompliance with
section 333 of Public Law 101-518, based
on NHTSA."* and FHWA's preliminary
review of its statutes, will be advised of
the funds expected to be withheld under
812124 from apportionment, as part of
the advance notice of apportionments
required under 23 U.S.C. 104(e).
normally not later than ninety days prior
to final apportionment.

(b) If NHTSA and FHWA determine
that the State is not in compliance with
section 333 of Public Law 101-516 based
on the agencies' preliminary review, the
State- may. within 30 days of its recelpt
of the advance notice of .
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apportionments, submit documentation
showing why it is in compliance.
Documentation shall be submitted to the
National Highway Traffic Safety
Administration. 400 Seventh Street, SW,.
Washington. DC 20590.

(©  Every fiscal year, each State
determined not to be in compliance with
section 333 of Public Law 101-516, based
on NHTSA's and FHWA's final
determination, will receive notice of the
funds being withheld under § 1212.4
from apportionment, as part of the
certification of apportionments required
under 23 U.S.C 104(e), which normally
occurs on October 1 of each fiscal year.

Issued on: October 1,1991.

Adm mstrat%tlonal Highway Traffic
Safety Admnistration.

Thomas D. Larson,

Administrator. FederaIH|ghway
Admnistration.

[FR Doc. 91-23981 Filed 10-4-81; 8:45aml
HUIMU COCC 4510-40-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Car* Financing Administration
42 crR Part 409
[BPD626H
RIN:(»3*-AE34 4 T 4

Medicare Program; "Confined to tho
Home” Requirements for Home Health
Services 7

agency: Health Care Financing
Administration (HCFA), HHS.

action: Proposed rule.

SUMMARY: This proposed rule would
revise the current Medicare rules to
clarify when a home health patient
would be considered “confined to the
home" in order to receive hone health
benefits. 1t would conform our
regulations to changes made by section
4024 of the Omnibus Budget
Reconciliation Act of 1987.

dates: Comments will be considered if

we receive them at the appropriate

address, as provided below, no later

than 5 p.m. on December 0.1991.

ADDRESSES: Mail comments to the

following address:

Health Care Financing Administration,
Department of Health and Human
Services. Attention: BPD-628-P. P.O.
Box 26676, Baltimore, Maryland 21207
If you prefer, you may deliver your

comments to one of the following

addresses:






WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF COMMERCE & P 0. B0X D
ECONOMIC DEVELOPMENT JUNEA, ALASKA 998110500
DIVISION OF INSURANCE February 24’ 1992

The Honorable Dave Donley
Alaska House of Representatives
Room 122, Capitol

P.0. Box V

Juneau, Alaska 99811

re: HB 425
Dear Representative Donley,

The enclosed article appeared in the February 10, 1992 issue of "Insurance
Week." As you can see other states are going through the same process we
are and are very aggressive about it

Of particular concern is the highlighted Bortion at the end of the article
which points out that Washington “could be in even better shaﬁe - and
ahead of its insurance-department brethren in the West - by the end of the
summer." Alaska alreadfy] loses a significant amount of its market to
Outside brokers and we hope to reverse that trend with the passage of HB
425 and the national accreditation which the bill will allow us to seek.

Your committee is, of course, very bus?{ with many pieces of critical
legislation. However, prompt consideration of HB 425 will allow us to get
a spot on the NAIC accreditation team's schedule for this year. Delay may
mean that we will not be on the schedule for this year, thus fulfilling the
Brophecy of the Washington department to the detriment of Alaskan
usinesses and consumers.

Please consider early scheduling and passage of HB 425. As always, if you
have any questions or if | can ever he of service, please do not hesitate to
contact me.

Sincerely,

David J. Walsh

08-H11LH primedon i cycled paper by CD.
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MEMORANDUM State of Alaska

TO. Dave Walsh date: February 21, 1992
Director
Division of Insurance

SUBJECT: Amendments

from: Stan Garlington SB 376
Insurance Market Analyst
Division of Insurance
Department of Commerce
and Economic Development

Summary of Proposed Changes

Third Party Administrator Registration

The American Council of Life Insurers requested that third party
administrators be licensed more in line with the NAIC Model Third Party
Administrator Statute rather than as managing general agents. The division
was able to develop acceptable consensus language for third party
administrator registration Changes 1, 3, 4, 7, 9, 10, Il, 17, and 19 iinpliment
this addition.

Attorney-in-fact License

Concern expressed regarding the lack of specifics inthe proposed bill has
been addressed by providing licensing procedures and qualifications. The
effective date of the license requirement has been changed to 1/1/94 to
accommidate a smooth transition. Changes 13, 14, and 20.

Premium Refund
Language is clarified that the 30 days begins 30 days from receipt of the
request for cancellation or the effective date of cancellation, which ever is
later. Change 12.

Mandatory Appraisal
Language is changed to address legislative concerns and public testimony
before House Labor and Commerce. Change 15.

Misc Cleanup
Changes 2, 5, 6, 8, 16 and 18



DOI

2/21/792

AMEMBMEMI

OFFERED IN THE SENATE
TO: SB 376

1. Page 34, line 23, after "who™":

Insert: "for residents of this state, or for residents of another
jurisdiction from a place of business in this state, performs administrative
functions such as claims administration and payment, marketing
administrative functions, premium accounting, premium billing, coverage
verification, underwriting authority, or certificate issuance only in regard
to life insurance, disability insurance, or annuities isnot required to be
additionally licensed as a managing general agent if the person s
registered under this chapter as a third party administrator or only
investigates and adjusts claims and is licensed under this chapter as an
independent adjuster.”

Delete: "performs administrative functions, including claims
administration and payment, marketing administrative functions, premium
accounting, premium billing, coverage verification, underwriting authority,
or certificate issuance in regard to insurance as a third-party administrator
shall be licensed as a managing general agent unless the person only
investigates and adjusts claims and is licensed under this chapter as an
independent adjuster.”

2. Page 66, line 30, after "bond"

Delete "with admitted insurers authorized to transact surety
insurance"



3. Page 73, line 8,

Insert: "Sec. . AS 21.27 is amended by adding a new
section to read:

ARTICLE 4. THIRD PARTY ADMINISTRATORS.

Sec. 21.27.640. REGISTRATION REQUIRED, (a) A person may not act
as or represent to be a third party administrator in this state or relative to
a subject resident, located, or to be performed in this state unless
registered under this chapter or by another juridiction under
AS 21.27.660. A person may not act as or represent to be athird party
administrator representing an insurer domiciled in this state regarding a
risk located outside this state unless registered by this state.

(b) A third party administrator may not transact business fora kind
or class of insurance for which the person is not registered.

(c) A person who performs administrative functions, including
claims administration and payment, marketing administrative functions,
premium accounting, premium billing, coverage verification, underwriting
authority, or certificate issuance in regard to insurance as a third party
administrator shall be registered as a third party administrator unless the
person only investigates and adjusts claims and is licensed under
AS 21.27 as an independent adjuster.

(d A third party administrator may not use a fictitious name or
alias unless the licensee's legal name and fictitious name or alias are on the
registration.

() A person who is an employee of an admitted insurer, who acts
within the course and scope of that employment, and within the scope of
the insurer's certificate of authority is not required to be registered under
this section.

() A person who performs management services for an admitted
insurer is not required to be registered as a third party administrator if
the person's compensation is not based on the volume of premium written
and the person

(1) is a wholly-owned subsidiary of the admitted insurer;

(2) wholly owns the admitted insurer;

(3) is a wholly-owned subsidiary of the insurance holding
company that owns or controls the admitted insurer;



(4) is a United States manager of the United States branch of
an alien admitted insurer; or

(5) is the manager of a group, association, pool, or organization
of admitted insurers thatdoes joint underwriting if it is subject to
examination by the authorized insurance regulator in the state in which
the person's principal place of business is located.

(g) A credit union or a financial institution subject to supervision or
examination by federal or state banking authorities, or a mortagage lender,
that performs no functions other than advancing premiums to the insurer
and collecting a debt from the insured is not required to be registered as a
third party administrator

(h) A credit card issuing company that performs no functions,
including adjustment or settlement of claims, other than advancing and
collecting premiums from its credit card holders who have authorized
collection is not required to be registered as a third party administrator

() A person who exclusively provides services to bona fide
employee Dbenefit plans that are established by an employer or an
employee organization, or both, for which the insurance laws of this state
are preempted under the Employee Retirement Income Security Act of
1974, is not required tobe additionally registered as a third party
administrator if the person certifies to the director on or before February 1
of each year its exempt status.

(j) A third party administrator shall

(1) apply for registration under the procedures of
AS 21.27.040;
(2) renew its registration under the procedures of

AS 21.27.380; and
(3) be subject to hearings and orders on violations; denial,
nonrenewal, suspension, or revocation of registration; penalties; and
surrender of registration under the procedures of AS 21.27.405-
21.27.460;
Sec. 21.27.650. THIRD PARTY ADMINISTRATOR QUALIFICATIONS,
(@) For the protection of the people of this state, the director may not issue
or renew a registration except in compliance with this chapter and may not
issue a registration to a person, or to be exercised by a person, found by
the director to be untrustworthy, incompetent, financially irresponsible, or



who has not established to the satisfaction of the director that the person
is qualified under this chapter.

(b) To qualify for issuance or renewal of a registration, an applicant
or registrant shall comply with this title and

(1) be a trustworthy person;

(2) have active working experience in administrative functions
which, in the director's opinion, exhibits the ability to competently perform
the administrative functions of a third party administrator;

(3) not have committed an act that is a cause for denial,
nonrenewal, suspension, or revocation of a registration in this state or
another jurisdiction;

(4) if a corporation or partnership,

(A) maintain a lawfully established place of business as
described in AS 21.27.330 in this state, except as provided in

AS 21.27.270;
(B) disclose to the director all officers, directors, or
partners, and whether or not they are licensed in this state or

another jurisdiction;

(C) designate an officer or partner responsible for the
firm's compliance with the insurance statutes and regulations of this
state.

(5) provide in or with its application

(A) all basic organizational documents of the third party
administrator, including any articlesofincorporation, articles of
association, partnership agreement, trade name certificate, trust
agreement, shareholder agreementand other applicable documents
and all endorsements to such documents;

(B) the bylaws, rules, regulations or similar documents
regulating the internal affairs of the administrator;

(C) the names, mailing addresses, physical addresses,
official positions, and professional qualifications of persons who are
responsible for the conduct of affairs of the third party
administrator; including all members of the board of directors, board
oftrustees, executive committee or other governing board or
committee; the principal officers in the case of a corporation or the
partners or members in the case of partnership or association;



shareholders holding directly or indirectly 10 per cent or more of the
voting securities of the third party administrator; and any other
person who exercises control or influence over the affairs of the third
party administrator;

(D) certified financial statements for the prior two years
prepared by an independent certified public accountant which
establish that the applicant is solvent, that the applicant's system of
accounting, internal control, and procedure is operating effectively to
provide reasonable assurance that money is promptly accounted for
and paid to the person entitled to the money, and any other
information that the director may require to review the current
financial condition of the applicant; and

(E) a statement describing the business plan including
information on staffing levels and activities proposed in this state
and in other jurisdictions and providing details establishing the third
party administrator's capability for providing a sufficient number of
experienced and qualified personnel in the areas of claims handling,
underwriting, and record Kkeeping;

(6) provide to the director documents necessary to verify the
statements contained in or in connection with the application;

(7) notify the director within 30 days in writing by certified
mail of a change in principal or manager, residence, place of business,
mailing address, phone number; suspension or revocation of an insurance
license or registration by another state or jurisdiction; or a conviction of a
misdemeanor or felony ofthe third party administrator, its officers,
directors, partners, owners, or employees; and

(8) provide the director on January 1, April 1, July 1, and
October 1 of each year

(A) a list of current employees, identifying those
transacting business in this- stat? or upon subjects resident, located or
to be performed in this state;

(B) a list of current insurers under contract; and

(C) other information the director may require.

(c) The director may adopt regulations establishing additional
education orexperience requirements for applicants or registrants under
this chapter.



(d) The director may require that a third party administrator
maintain

(1) a bond as described in AS 21.27.190 in an amount
acceptable to the director and conditioned inthat the third party
administrator will conduct business as required by this title; and

(2) an errors and omissions insurance policy acceptable to the
director.

(e) If the director finds that the applicant or registrant is qualified
and that application, registration, or renewal fees have been paid, the
director may issue or renew the registration.

Sec. 21.27.660. OPERATING REQUIREMENTS FOR THIRD PARTY
ADMINISTRATORS, (a) An insurer may not transact business with a third
party administrator unless

(1) the insurer holds a certificate of authority in this state;

(2) the third party administrator isregistered under this
chapter or, when the third party administrator isoperating only for a
foreign insurer, is registered as a third party administrator by the third
party administrator's resident insurance regulator in a state that the
director has determined has enacted provisions substantially similar to
those contained in AS 21.27.640 - 21.27.660 and that is accredited by
the National Association of Insurance Commissioners, if the third party
administrator provides the director on January 1, April 1, July 1, and
October 1 of each year

(A) a list of current employees, identifying those
transacting business in this state or upon subjects resident, located or
to be performed in this state;

(B) a list of current insurers under contract; and

(C) other information the director may require.

(3) a written. contract is in effect between the parties that
establishes the responsibilities of each party, indicates both party's share
of responsibility for a particular function, and specifies the division of
responsibilities;

(4) a written contract between an insurer and a third party
administrator contains the following provisions;

(A) the insurer may terminate the contract for cause
upon written notice sent by certified mail to the third party



administrator and may suspend the underwriting authority of the
third party administrator during a dispute regarding the cause for
termination; but the insurer must fulfill all lawful obligations with
respect to policies affected by the written agreement, regardless of
any dispute between the insurer and the third party administrator.

(B) the third party administrator shall render accounts to
the insurer detailing all transactions and remit all money due under
the contract to the insurer at least monthly;

(C) all money collected for the account of an insurer shall
be held by the third party administrator in a fiduciary account as
described wunder AS 21.27.360;

(D)  the third party administrator shall comply with all
applicable fiduciary account statutes and regulations;

(E) a fiduciary account shall be used for all payments on
behalf of the insurer;

(F) the third party administrator may not retain more
than three months estimated claims payments and allocated loss
adjustment expenses;

(G) the third party administrator shall maintain separate
records for each insurer in a form usable by the insurer; the insurer
or its authorized representative shall have the right to audit and the
right to copy all accounts and records related to the insurer’s
business; the director, in addition to authority granted in this title,
shall have access to all books, bank accounts, and records of the third
party administrator in a form usable to the director; any trade
secrets contained in books and records reviewed by the director,
including the identity and addresses of policyholders and
certificateholders, shall be keptconfidential, except that the director
may use the information in a proceeding instituted against the third
party administrator or the insurer.

(H) the contract may not be assigned in whole or in part
by the third party administrator;

Q) if the contract permits the thirdparty administrator
to dounderwriting, the contract must include the following:

() the third party administrator's maximum

annual premium volume;



(i)  the rating system and basis of the rates to be
charged;

(i)  the types of risks that may be written;

(iv)  maximum limits of liability;

(v) applicable exclusions;

(vi)  territorial limitations;

(vit)  policy cancellation provisions;

(viii)  the maximum policy term; and

(ix)  that the insurer shall havethe right to cancel
ornot renew a policy of insurance subjectto applicable state
law;

(J)if the contract permits the third party administrator
to settle claims on behalf of the insurer, the contract must include
the following:

(1) written settlement authority must be provided
by the insurer and may be terminated for cause upon the
insurer’s written notice sent by certified mail to the third party
administrator or upon the termination of the contract, but the
insurer may suspend the settlement authority during a dispute
regarding the cause of termination;

(i) claims shall be reported tothe insurer within
30 days;

(itt) a copy of the claimfile shall be sent to the
insurerupon request or as soon as itbecomes known that the
claim has the potential to exceed an amount determined by the
director or exceeds the limit set by the insurer, whichever is
less; involves a coverage dispute; may exceed the third party
administrator's claims settlement authority; is open for more
thansix months; involves extra contractual allegations; or s
closed by payment in excess of an amount set by the director
or an amount set by the insurer, whichever is less;

(iv) each party to the contract shall comply with
unfair claims settlement statutes and regulations;

(v)  transmission ofelectronic data must occur at
least monthly if electronic claim files are in existence; and



(vi) claim files shall be the sole property of the
insurer; upon an order of liquidation of the insurer, the third
party administrator shall have reasonable access to and the
right to copy the files on a timely basis;

(K) the contract may not provide for commissions, fees,
or charges contingent upon savings effected in the adjustment,
settlement, and payment of losses covered by the insurers
obligations; but a third party administrator may receive
performance-based compensation for providing hospital or other
auditing services or may receive compensation based on premiums
or charges collected or the number of claims paid or processed;

(L) if the insurer is domiciled in this state or the third
party administrator has a place of business in this state, a copy of the
contract must be filed with and approved by the director at least 30
days before the third party administrator transacts business on
behalf of the insurer; and

(M) if the contract is not required to be approved in
advance by the director, the insurer shall provide written
notification to the director within 30 days of the entry into or
termination of a contract with a third party administrator; the notice
must include a statement of duties to be performed by the third
party administrator on behalf of the insurer, the kinds and classes of
insurance for which the third party administrator has authorization
to act, and other information required by the director.

(b) If the contract provides for the third party administrator to
receive or collect premiums, payment by or on behalf of the insured of
premiums for insurance to the third party administrator shall be deemed
to have been received by the insurer; payment of return premiums or
claim payments forwarded by the insurer to the third party administrator
shall not be deemed to have been received by the person entitled to the
money until the payments are received by the insured or claimant; nothing
in this subsection Ilimits the rights that the insurer may have against the
administrator resulting from the failure of the administrator to make
payments to persons entitled to money.



(c) Policies, certificates, booklets, termination notices or other
written communications delivered by the insurer to the third party
administrator for delivery to the insured or covered individuals shall be
delivered by the third party administrator within 10 days after receipt of
instructions from the insurer to deliver them.

(d) When the services of a third party administrator are utilized, the
third party administrator shall provide a written notice approved in
writing by the insurer to a covered person advising the person the identity
and relationship among the third party administrator, the policyholder,
and the insurer;

(e) The third party administrator may not

(1) bind reinsurance or retrocessions on behalf of the insurer;

(2) commit the insurer to participate in insurance or
reinsurance syndicates;

(3) appoint a subagent unless the scope of the subagent's
license as an insurance producer includes the kinds and classes of
insurance for which  the subagent is appointed and there is in effect a
written agency agreement that specifically sets out the duties, functions,
powers, authority, and compensation of all parties to the contract;

{4, pay or commit the insurer to pay a claim, net of
reinsurance, the amount of which exceeds one percent of the insurer's
policyholder's surplus asof December 31 ofthe last completed calendar
year without the prior written approval of the insurer for the settlement
and the approval is received after the insurer has been notified in writing
that the claim settlement will exceed one percent of the insurer's
policyholder's surplus as of December 31 ofthe last completed calendar
year;

(5) collect a payment from a reinsurer or commit the insurer to
a claim settlement with a reinsurer without prior written approval of the
insurer, but if prior written approval is given, a complete report must be
forwarded to the insurer within 30 days;

(6) serve on the insurer's board of directors;

(7 jointly employ an individual who is employed by the
insurer;

(8) delegate third party administrator authority to another
person;



(9) solicit applications for insurance or renewals of insurance
directly through employees or by appointments of insurance producers as
its subagents under the procedures of AS 21.27.100 - 21.27.110 wunless its
employees or the insurance producers are licensed for the kinds or classes
of insurance and the solicitation or renewals are within the scope of
authority granted by the insurer contracting with the third party
administrator; or

(10) advertise the business underwritten by an insurer unless
the advertising has been approved in writing by the insurer in advance of
its use.

(f) In a form acceptable to the director, a third party administrator
shall annually provide and an insurer shall annually obtain a copy of
certified financial statements prepared by an independent certified public
accountant of each third party administrator with which the insurer has
done business.

(@) In addition to any other required loss reserve certification, if a
third party administrator establishes loss reserves, the insurer shall
annually obtain the opinion of an independent qualified actuary attesting
to the adequacy ofloss reserves established for losses incurred and
outstanding on business produced by the third party administrator. The
insurer retains an independent responsibility to determine the adequacy
of its loss reserves, including those established by its third party
administrators.

(h) If a third party administrator provides services for more than
100 certificateholders on behalf of an insurer, the insurer shall at least
semiannually conduct a review of the operations of the third party
administrator, at least one of which must be an on-site review.

(1) A third party administrator shall maintain records as described
in AS 21.27.350.

() An insurer may not appoint to its board of directors an officer,
director, employee, subagent, insurance producer, or controlling
shareholder of its third party administrator.

(k) An actual or apparently authorized act of the third party
administrator is considered to be the act of the insurer upon whose behalf
the third party administrator is acting.

11



(1) A third party administrator may be examined by the director
under AS 21.06.120 as if it were the insurer.

(m) If the director determines after a hearing under
AS 21.06.170 - 21.06.240 that a third party administrator caused loss
arising out of a violation of AS 21.27.640 - 21.27.660 to an insurer, the
director may order the third party administrator to reimburse the insurer,
the rehabilitator, or the liquidator of the insurer for the loss.
Reimbursement ordered wunder this subsection is in addition to any other
liability of the third party administrator and does not affect the rights of a

policyholder, claimant, creditor, or third party.

(n) In addition to- any other penalty provided by law, a person who
violates this section is subject to the penalties provided under
AS 21.27.440 and an insurer's certificate of authority may be suspended

or revoked."

4. Page 73, line 8, after "ARTICLE":

Insert: "5"
Delete: "4"
5. Page 73, line 16, after "(1)"

Delete "an in-force, unimpaired”

6. Page 73, line 16, after "bond"

Delete "with admitted insurers authorized to transact surety

insurance"

7. Page 77, line 14, after "ARTICLE":

Insert: "6"
Delete: "5"
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8. Page 77, line 30, after "bond"

Delete "with admitted insurers authorized to transact surety

insurance"

9. Page 84, line 19, after "ARTICLE":

Insert: "7"
Delete: "6"

10. Page 87, line 10, after "ARTICLE":

Insert: "8"
Delete: "7"

11. Page 90, line 9, after "ARTICLE":

Insert: "9"
Delete: "8"

12. Page 114, line 11
Insert " (A) within 30 days of receipt of the request for cancellation
or the effective date of cancellation, which ever is later, on a policy not

subject to audit; or
(B) within 30 days completion of an audit; the insurer shal

perform and complete an audit within 30 days of receipt of the request for

cancellation or the effective date of cancellation, which ever is later, unless

the audit cannot reasonably be completed using due diligence and the

insured is advised in writing of the reason why additional time s

necessary to complete the audit and when the audit will be completed.
Delete ™ (A) within 30 days on a policy not subject to audit; or

13



(B) within 30 days of completion of an audit; the i
shall perform and complete an audit within 30 days unless the audit
cannot reasonably be completed using due diligence and the insured is
advised in writing of the reason why additionaltime is necessary to
complete the audit and when the audit will be completed.

13. Page 129, line 13, after "ATTORNEYS-IN-FACT"

Insert "(a)"

14. Page 129, line 21, after "insurer."

Insert "(b) For the protection of the people of this state, the
director may not issue or renew a license to a person, or to be exercised by
a person, found by the director to be wuntrustworthy, incompetent,
financially irresponsible, or who has not established to thesatisfaction of
the director that the person is qualified under this chapter.

(c) To qualify for issuance or renewal of a license, an applicant or
license shall comply with this title and

(1) be a trustworthy person;

(2) have active working experience in administrative functions
which, in the director's opinion, exhibits the ability to competently perform
the administrative functions of an attorney-in-fact;

(3) not have committed an act that is a cause for denial,
nonrenewal, suspension, or revocation of a license in this state or another
jurisdiction;

(4) have and maintain a lawfully established place of business
physically accessible to the public where the attorney-in-fact principally
conducts transactions under the license in this state, or if for a foreign
reciprocal, in the state domicile;

(5) disclose to the director all officers, directors, partners,
principals, or manager and whether or not they are licensed in this state or

another jurisdiction;
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(6) designate an officer, partner, or principal responsible for
the firm's compliance with the insurance statutes and regulations of this
state.

(7 provide certified financial statements for the prior two
years prepared by an independent certified public accountant which
establish that the applicant is solvent, that the applicant's system of
accounting, internal control, and procedure is operating effectively to
provide reasonable assurance that money is promptly accounted for and
paid to the person entitled to the money, and any other information that
the director may require to review the current financial condition of the
applicant; and

(8) provide to the director documents necessary to verify the
statements contained in or in connection with the application;

(9) notify the director within 30 days in writing by certified
mail of a change in officer, director, partner, principal, or manager; placeof
business; mailing address; phone number; suspension or revocation of an
insurance license by another state or jurisdiction; or a conviction of a
misdemeanor or felony of the attorney-in-fact, its officers, directors,
partners, owners, or employees; and

(d) The director may adopt regulations establishing education
requirements, experience requirements, or examination requirements for
applicants or licensees under this chapter.

(e) The director may require that an attorney-in-fact maintain an
errors and omissions insurance policy acceptable to the director.

(f) If the director finds that the applicant or licensee is qualified and
that application, license, or renewal fees set under AS 21.06.250 have
been paid, the director may issue or renew the license.

(90 The license shall be renewed each year by the attorney-in-fact
when the annual statement is filed under AS 21.75.130.

(h) An attorney-in-fact shall be subject to hearings and orders on
violations; denial, nonrenewal, suspension, or revocation of license;
penalties; and surrender of license under the procedures of
AS 21.27.405 - 21.27.460."
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15. Page 143, line 25, after "APPRAISAL"

Insert "A motor vehicle or similar policy, a policy providing property
coverage, or any other policy providing first party property, casualty, or
inland marine coverage, issued or delivered in this state, must include an
appraisal clause providing a contractual means to resolve a dispute
between the insured and the insurer over the value of a covered first
party loss for real property, personal property, business property, or
similar risks. If the insured and the insurer fail to agree on the amount of
such a covered first party loss, either may make written demand upon the
other to submit the dispute for appraisal. Within 10 days of the written
demand, the insured and insurer must notify the other of the competent
appraiser each has selected. The two appraisers will promptly choose a
competent and impartial umpire. No later than 15 days after the umpire
has been chosen, unless the time period is extended by the umpire, each

appraiser will separately state in writing the amount of the loss. If the
appraisers submit a written report of agreement on the amount of the loss,
the agreed amount will be binding upon the insured and insurer. If the
appraisers fail to agree, the appraisers will promptly submit their

differences to the umpire. A decision agreed to by one of the appraisers
and the umpire will be binding upon the insured and insurer. All expenses
and fees, not including counsel or adjuster fees, incurred because of the
appraisal shall be paid as determined by the umpire. Except as specifically
provided, nothing in this section is intended to or shall in any manner limit
or restrict the rights of insureds or insurers or confer any rights to such
persons.”

Delete "An automobile, homeowner, or dwelling policy issued or
delivered in the state must include an appraisal clause providing a
contractual means to pursue a dispute over the value of an insured's
property loss. The appraisal right shall be the insured's first right of
appeal. The insured may invoke the right of appraisal by giving written
notice to the insurer of the insured's intent. The notice must include the
name, address, and phone number of an appraiser of the insured's choice.
Within 10 working days from receipt of information, the insurer shall
provide the name, address, and phone number of an independent
appraiser of the insurer's choice to the insured. The appraiser shall
provide final appraisals within 30 working days from the date of the

16



written demand by the insured toinvoke the appraisal provision. If a
mutual value is not agreed upon bythe two appraisals, the appraisers shall
select a third appraiser. A valuation in writing agreed upon by two of the
three appraisers shall determine the amount of the loss. The insured and
insurer shall pay the cost of their own appraisals and the expense of a
third appraiser shall be divided equally between them

16. Page 147, line 7, after "more"

Insert "admitted"

17. Page 147, line 11, after "issuance":

Delete: ™managing general agent’ includes a third-party
administrator™

18. Page 148, line 5, after "assuming"

Insert "admitted"

19. Page 148, line 27, after "who"

Insert: "for residents of this state, or for residents of another
jurisdiction from a place of business in this state, performs administrative
functions such as claims administration and payment, marketing
administrative functions, premium accounting, premium billing, coverage
verification, underwriting authority, or certificate issuance in regard to life
insurance, disability insurance, or annuities;"

Delete: "performs administrative functions such as claims
administration and payment, marketing administrative functions, premium
accounting, premium billing, coverage verification, underwriting authority,
or certificate issuance in regard to insurance;"

17



20.

Page 149, line 22, after "94"

Insert ", 95, and 188"

Delete "and"
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House Judiciary Committee
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Juneau, AK 99801-1182
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MESSAGE:

Dear Representative Donley:

Please see attached urgent message regarding H.B. 425 and S.B.

376 from the American Institute of Marine Underwriters.



AlIMU

aprit 1, 1992

Re: Alaska H. 425

Representative David Donley, Chairman
House Judiciary Committee

State Capitol

Juneau, AK 99801-1182

Dear Representative Donley:

Alaska H. 425 presents serious problems for American ocean
marine 1insurers. Section 144 of the bill would delete the
exemption for wet marine and transportation 1insurance from the
definition of business or commercial insurance. This step
contravenes the unique 1international character of ocean marine
insurance. As a result of this proposed change, ocean marine
would be subject to the cancellation and non-renewal provisions
of the code which could seriously disrupt trade and commerce 1in
Alaska.

Ocean marine 1insurance encompasses insurance protection
for exports or imports while in transit (known as cargo
insurance), hull coverages, various marine liability exposures,
and war risks at sea on both hull and cargo risks. Through
marine exemptions, both the state and federal governments have
recognized the international, extra-territorial nature of ocean
marine risks as well as the strong competition found not only
within the domestic market but with foreign marine 1insurance
markets as well.

One of the many unique Tfeatures of the marine 1insurance
market 1is the "open?”” cargo 1insurance policy. An open cargo

policy is usually 1issued to cover all of the shipments of an

A merican Institute of Marine Underwriters
14 W all Street * New York. New York 10005 * © 212.233*0550 * Fax: 212.227.5 102



insured regardless of destination. Open policies facilitate
trade by providing for automatic coverage without the necessity
of individually negotiating and 1insuring each shipment. The
policies are issued without an expira.tion date and coverage
attaches to each shipment when it is declared to the insurer.
H. 425 would require a marine cargo insurer to continue on an
open policy ad infinitum because there is no renewal date.
[Notice of non-renewal must be sent 45 days before expiration
of the policy pursuant to Alaska Insurance Code
821.36.235(a) (2)]-

Since the marine cargo 1insurance market in the United
States is intensely competitive and coverage is readily
available at very low cost, these new requirements would create
an unnecessary burden on American 1insurers and may place them
at a competitive disadvantage with foreign markets. We doubt
that consideration was given to the application of these new
statutes to ocean marine policy forms and practices.

Application of the cancellation and non-renewal provisions
to wet marine insurance may also created an immediate problenm
with respect to war risk coverages. War risk insurance
protects against risk of loss or damage at sea caused by an
outbreak of hostilities. A cargo war risk policy is a separate
policy with no expiration date, written today (peacetime) for a
very low premium. Because of this, marine insurers require the
flexibility to respond to rapidly changing political conditions
to protect themselves from catastrophic accumulation of risk,
inadequate premium or disappearance of reinsurance.

Throughout the world, cargo war risk policies provide that
either party may cancel on 48 hours notice for shipments not
yet in transit. Such cancellations do not affect goods already
at risk. In the event that the United States were to go to
war, there exists a stand-by federal war risk insurance progranm

which would replace private war risk insurance (as it did in



World War Il and Dessert Storm). Other major governments have
similar progranms.

American companies writing war risk 1insurance generally
are subject to a seven day notice of cancellation from their
reinsurers. Those reinsurers, many of whom are foreign, would
not be subject to the cancellation and renewal provisions.
Application of the new statutes to marine war risk 1insurers
will subject them to the possibility of being compelled,
without reinsurance, to continue to insure shipments into areas
where armed conflict is in progress. Under these
circumstances, it would be necessary for them, if they were to
stay in the market at all, to apply much higher rates (wartime
premiums for peacetime shipments). In fact, the practical
effect would be to force war risk cover to go to foreign
insurers. As a further consequence, much of the marine cargo
insurance would go abroad with 1it. Service to the 1insureds in
Alaska could be reduced and, of course, the U.S. balance of
payments problems would be intensified. We cannot believe such
was the intent.

AIMU urges that H. 425 be amend"d to preserve the marine
exemption 1in Code 821.36.310 (i) . IT you have any questions
about the effect of this legislation upon the ocean marine
industry, please do rot hesitate to contact us. We would
welcome the opportunity to discuss these matters with you.

The American Institute of Marine Underwriters is a trade
association representing the American ocean marine 1insurance

industry.
Very truly yours,

Ward L.<Mau;
President



ALASKA STATE LEGISLATURE

P.O. Box 770296 State Capitol
Eagle River, Alaska 99577 Juneau, Alaska 99301-1182
(907)694-6683 (907)465-3711

3111 C Street, Suite 540
Anchorage, Alaska 99503
(907) 561-8459

Senator Sam Gotten

March 2, 1992

Peter C. Huycke
Huycke General Agency
2904 Boniface Parkway
Anchorage, Al< 99504

Dear Peter:

Thank you for your letter of February 24, concerning House Bill
425/Senate Bill 376.

House Bill 425 is currently before the House Judiciary Committee
for consideration. Senate Bill 376 1is before the Senate Labor &
Commerce Committee for consideration.

I have sent a copy of your comments to the <chairs of these
committees so that your concerns are made a part of the record. |
appreciate the comments and suggestions contained in your letter.

2ir"Q>0iw

Sam cotten
State Senator

ccC: Senator Drue Pearce (w/enclosure)
Chair, Senate Labor & Commerce Committee

Representative Dave Donley (w/enclosure)
Chair, House Judiciary Committee



Huycke General A gency

2904 Boniface Parkway

(IAAMGAI Anchorage, Alaska 99504

FAX 907-338-7234 February 24, 1992 907-338-

Honorable Senator Sam Cotten
P.O. Box V
Juneau, Alaska 99811

Re: HB 426/SB 376

Dear Senator Cotten:

You will recall | had briefly visited with you about these Omnibus Insurance
bills. | had indicated ny support foi these, explaining they were a result of
generally acceptable compromises worked out by the Division of Insurance and the
insurance industry representatives. And that the general purpose of these bills
is to enable the State of Alaska Division to be accredited by the National
Association of Insurance Commissioners.

Have finally had an opportunity to go through and digest the almost 150 pages.
I noted several discrepancies, which possibly occurred in the legal translation
from our working drafts to what was presented to you.

The first is on Bonds, Section 70, page 46-47. The Divisior nad accepted ny

request to insert "or an alternative indemnity” on line 12. EXisting statute
does not define the nature of the bond. This revision does so define a bend.

The problem is with the size of the indemnity ($200,000. for a Surplus Lines

Broker). Few bond insurers are willing to write this bond for smaller Surplus
Lines Brokers.

| fall into this category. At least once in the past, | have had to resort to
obtaining a Letter of Credit from a local bank as a substitute. What concerns
me is the wording presented to you on lines 29-31; "may adopt, by regulation.”
| request the word "may" be replaced by "shall.” If | again have to resort to
a LOC, | think the Director should have to recognize that a LOC from First
National Bank of Anchorage is as good as, if not superior to a bond provided
by sone of the "admitted” insurers presently working the market.

The other concern | have is on Return Premiums, Section 143, page 114. First,
if insurers generally are not paid until 45 days (after the close of the current
accounting month), why the choice of 30 days from the policy cancellation date?
| can see instances where this would require the insurer to nmeke a refund

before it has even been paid!

Secondly, this 30 day requirement ignores requirements elsewhere in statute
that insurers give specific cancellation notice to interested third parties.
These requirements are regardless of who is requesting cancellation. To be
required to issue a refund before the policy is even cancelled does not neke
any sense to ne.



Re: HB 426/SB 376 Page Two

Instead, if the insured requests cancellation, | suggest the wording be changed
to 45 days after the insurer has discharged its obligation to notify all
interested third parites that the policy is being cancelled.

Thank you for your interest, and

Very truly yours,

Peter C. Huycke

PCH:jsh
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vending machine license for each machine to be used. The license must specify the name and
mailing address of the insurer and insurance producer [AGENT], the name of the policy to be
sold, the serial number of the machine, and the physical location [PLACE] where the machine
is to be in operation. The special vending machine license is subject to nonrenewal,
suspension® or revocation coincidentally with that of the insurance producer [AGENT]. The
director shall also revoke the license on a machine if the director finds that the conditions upon
which the machine was licensed, under (a) of this section, no longer exist. Proof of the existence
of a license shall be displayed on or about each vending machine in use in the manner the

director may [REASONABLY] require.

* Sec. 70. AS 21.27.190 is repealed and reenacted to read:

Sec. 21.27.190. BOND, (@) In addition to any other requirements in this title, a bond
or an alternative indemnity permitted under this section shall meet the following requirements:
(1) it shall be continuous in form;
(2) it shall remain in force until the licensee is released from liability by the
director or until cancelled by the issuer;
(3) without prejudice to any liability accrued before the effective cancellation, it
may be cancelled if the director receives 60 days advance written notice;
(4) the amount required to be maintained must be maintained unimpaired; and
(5) it shall be in favor of insurers, insureds, and this state.
(b) A bond may only be issued by an admitted insurer authorized to transact surety
insurance in this state that is acceptable to the director.
(c) For a firm licensee, a single bond or an alternative indemnity permitted under this
section may combine the sureties required
(1) by separate sections of this title;and
(2) for separate places of business.
(d) An individual in the firm who acts solely on behalf of a firm that has and maintains
a bond or an alternative permitted under this section may not be required to also have and
maintain a bond if the individual in the firm deposits all money into the firm’s fiduciary account.
(e) Except as provided in this title, the director may adopt, by regulation, a deposit of
cash, a certificate of deposit, or letter of credit as an alternative to a bond if the deposit of cash,

certificate of deposit, or letter of credit meets the requirements of this section, other provisions
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practices in the conduct of the business of insurance found by the director to be unfair or
deceptive.
* Sec 143. AS 21.36.255(a) is amended to read:
(@) If an insurance policy is cancelled, rejected, or rescinded by the

(1) insurer, the insurer shall refund the unearned premium paid to the insured or
premium finance company: or

(2) insured, the insurer shall return any unearned premium paid to the insured or
premium finance company, less a cancellation fee not to exceed 7.5 percent of the unearned
premium; a cancellation fee maynot be charged unless the fee is clearly stated in the policy; the
insurer shall return or credit the unearned premium less a lawful cancellation fee

(A) within 30 days on a policy not subject to audit: or
(B) within 30 days of completion of an audit; the insurer shall perform
and complete an audit within 30 days unless the audit cannot reasonably be
completed using due diligence and the insured is advised in writing of the reason
why additional time is necessary to complete the audit and when the audit will be
completed.
* Sec. 144. AS 21.36.310(1) is amended to read:

(1) "business or commercial insurance" means insurance other than personal
insurance, reinsurance, life insurance, disability insurance, fidelity and surety insurance, title
insurance, [WET MARINE AND TRANSPORTATION INSURANCE AS DEFINED IN
AS 21.34.900,] or an annuity contract;

* Sec. 145. AS 21.36.320(a) is amended to read:
(@ On the complaint of a person or on the motion of the director, the director may
conduct an investigation to determine whether a person [IN THIS STATE] is engaged in an
unfair method of competition or unfair or deceptive act or practice prohibited by this chapter.

* Sec. 146. AS 21.36.320(c) is amended to read:

(© If the director determines that a person violated [ON A FINDING OF

VIOLATION OF] this chapter, the director shall serve upon the person charged an order
requiring that person to cease and desist from engaging in the act or practice [STOP THE
ACTS OR PRACTICES].

* Sec. 147. AS 21.36.320(d) is amended to read:

-114-
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Huycke General Agency FEb 2 b 1992

2904 Boniface Parkway
[(AAMGAII Anchorage, Alaska 99504

FAX 907-338-7234 February 24, 1992 907-338-0491

Honorable Representative Bettye Davis
P.O. Box V
Juneau, Alaska 99811

4 1S
Re: HB 427/SB 376
Dear Representative Davis:

You will recall | had briefly visited with you about these Omnibus Insurance
bills. 1 had indicated ny support for these, explaining they were a result of
generally acceptable compromises worked out by the Division of Insurance and the
insurance industry representatives. And that the general purpose of these bills
is to enable :the State of Alaska Division to be accredited by the National
Association of Insurance Commissioners.

Have finally had an opportunity to go through and digest the almost 150 pages.
I noted several discrepancies, which possibly occurred in the legal translation
from our working drafts to what was presented to you.

The first is on Bonds, Section 70, page 46-47. The Division had accepted ny
request to insert "or an alternative indemnity” on line 12. EXisting statute
does not. define the nature of the bond. This revision does so define a bond.
The problem is with the size of the indemnity ($200,000. for a Surplus Lines
Broker). Few bond insurers are willing to write this bond for smaller Surplus

Lines Brokers.

| fall into this category. At least once in the past, | have had to resort to
obtaining a Letter of Credit from a local bank as a substitute. What concerns
me is the wording presented to you on lines 29-31; "nmay adopt, by regulation.”
| request the word "may" be replaced by "shall.” |If | again have to resort to
a LOC, | think the Director should have to recognize that a LOC from First
National Bank of Anchorage is as good as, if not superior to a bond provided
by some of the "admitted” insurers presently working the market.

The other concern | have is on Return Premiums, Section 143, page 114. First,
if insurers generally are not paid until 45 days (after the close of the current
accounting month), why the choice of 30 days from the policy cancellation date?
| can see instances where this would require the insurer to meke a refund

before it has even been paid!

Secondly, this 30 day requirement ignores requirements elsewhere in statute
that insurers give specific cancellation notice to interested third parties.
These requirements are regardless of who is requesting cancellation. To be
required to issue a refund before the policy is even cancelled does not meke

any sense to nme.



