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(5) Any substance to the extent it is used in routine agricultural 
operations or is a fertilizer held for sale by a retailer to the ultimate 
customer.

(Oct. 17, 1986, P. L. 99-499, Title III, § 311, 100 Slat. 1736.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text:
"The Occupational Safety and Health Act of 1970", referred to in this 
section, is Act Dec. 29, 1970, P. L. 91-596, 84 Slat. 1590, which 
appears generally as 29 USCS §§651 et seq. Lor full classification of 
such Act, consult USCS Tables volumes.
Effective date of section:
Act Oct. 17, 1986, P. L. 99-499, §4, 100 Stat. 1614, which appears as 
42 USCS § 9601 note, provides that this section is effective on enact­
ment on Oct. 17, 1986.

§ 11022. Emergency and hazardous chemical inventory forms
(a) Basic requirement. (1) The owner or operator of any facility which is 

required to prepare or have available a material safety data sheet for a 
hazardous chemical under the Occupational Safety and Health Act of 
1970 and regulations promulgated under that Act shall prepare and 
submit an emergency and hazardous chemical inventory form (hereafter 
in this title referred to as an "inventory form” ) to each of the following:

(A) The appropriate local emergency planning committee.
(B) The Stale emergency response commission.
(C) The fire department with jurisdiction over the facility.

(2) The inventory form containing tier I information (as described in 
subsection (d)(1)) shall be submitted on or before March 1, 1988, and 
annually thereafter on March 1, and shall contain data with respect to 
the preceding calendar year. The preceding sentence does not apply if an 
owner or operator provides, by the same deadline and with respect to 
the same calendar year, tier II information (as described in subsection 
(d)(2)) to the recipients described in paragraph ( I).
(3) An owner or operator may meet the requirements of this section 
with respect to a hazardous chemical which is a mixture by doing one of 
the following:

(A) Providing information on the inventory form on each element or 
compound in the mixture which is a hazardous chemical. If moie 
than one mixture has the same element or compound, only one listing 
on the inventory form for the element or compound at the facility is 
necessary.
(B) Providing information on the inventory form on the mixture itself.

(b) Thresholds. The Administrator may establish threshold quantities for 
hazardous chemicals covered by this section below which no facility shall 
be subject to the provisions of this section. The threshold quantities may,
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Pla n n in g  a n d  R ig h t -t o - K n o w 42 IJSCS § 11022
in the Administrator’s discretion, be based on classes of chemicals or 
categories of facilities.
(c) Hazardous chemicals covered. A hazardous chemicai subject to the 
requirements of this section is any hazardous chemical for which a 
material safety data sheet or a listing is required under section 311 [42 
USCS § 11021].
(d) Contents of form. (1) Tier I information. (A) Aggregate information by

category. An inventory form shall provide the information described 
in subparagraph (B) in aggregate terms for hazardous chemicals in 
categories of health and physical hazards as set forth under the 
Occupational Safety and Health Act of 197G and regulations promul­
gated under that Act.
(B) Required information. The information referred to in subpara­
graph (A) is the following:

(i) An estimate (in ranges) of the maximum amount of hazardous 
chemicals in each category present at the facility at any time 
during the preceding calendar year.
(ii) An estimate (in ranges) of the average daily amount of hazard­
ous chemicals in each category present at the facility during the 
preceding calendar year.
(iii) The general location of hazardous chemicals in each category.

(C) Modifications. For purposes of reporting information under this 
paragraph, the Administrator may—

(i) modify the categories of health and physical hazards as set forth 
under the Occupational Safely and Health Act of 1970 and regula­
tions promulgated under that Act by requiring information to be 
reported in terms of groups of hazardous chemicals which present 
similar hazards in an emergency, or
(ii) require reporting on individual hazardous chemicals of special 
concern to emergency response personnel.

(2) Tier I I  information. An inventory form shall provide the following 
additional information for each hazardous chemical present at the 
facility, but only upon request and in accordance with subsection (e):

(A) The chemical name or the common name of the chemical as 
provided on the material safety data sheet.
(B) An estimate (in ranges) of the maximum amount of (he hazardous 
chemical present at the facility at any time during the preceding 
calendar year.
(C) An estimate (in ranges) of the average daily amount of the 
hazardous chemical present at the facility during the preceding 
calendar year.
(D) A brief description of the manner of storage of the hazardous 
chemical.
(E) The location at the facility of the hazardous chemical.
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(F) An indication of whether the owner elects to withhold location 
information of a specific hazardous chemical from disclosure to the 
public under section 324 [42 USCS § 11044].

(e) Availability of tier II information. (I) Availability to slate commissions, 
local committees, and fire departments. Upon request by a State emer­
gency planning commission, a local emergency pi,inning committee, or a 
fire department with jurisdiction over the facility, the owner or operator 
of a facility shall provide tier II information, as described in subsection
(d), to the person making the request. Any such requo..i shall be with 
respect to a specific facility.
(2) Availability to other stale and local officials. A state or local official 
acting in his or her official capacity nitty have access to tier II informa­
tion by submitting a request to the Stale emergency response commis­
sion or the local emergency planning committee. Upon receipt of a 
request for tier II information, the Slate commission or local committee 
shall, pursuant to paragraph (1), request the facility owner or operator 
for the tier II information and make available such infix mulion to (he 
official.
(3) Availability to public. (A) In general. Any person may request a 

Stale emergency response commission or local emergency planning 
committee for tier II information relating to the preceding calendar 
year with respect to a facility. Any such request shall be in writing 
and shall be with respect to a specific facility.
(B) Automatic provision of information to public. Any tier II infor­
mation which a State emergency response commission or local emer­
gency planning committee has in its possession shall be made avail­
able to a person making a request under this paragraph in accordance 
with section 324 [42 USCS § 11044). If the Stale emergency response 
commission or local emergency planning committee does not have the 
tier II information in its possession, upon a request for tier II 
information the State emergency response commission or local emer­
gency planning committee shall, pursuant to paragraph (I), request 
the facility owner or operator for tier II information with respect to a 
hazardous chemical which a facility has stored in an amount in excess 
of 10,000 pounds present at the facility at any time during the 
preceding calendar year and make such information available in 
accordance with section 324 [42 USCS § 11044] to the person making 
the request.
(C) Discretionary provision of information to public In the case of 
tier II information which is not in the possession of a State emergency 
response commission or local emergency planning committee and 
which is with respect to a hazardous chemical which a facility has 
stored in an amount less than 10,000 pounds present at the facility at 
any time during the preceding calendar year, a request Hum a person 
must include the general need for the information. The Stale emer­
gency response commission or local emergency planning committee
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P l a n n in g  a n d  R ig h t -t o -K n o w 42 USCS § 11023
may, pursuant to paragraph (1), request the facility owner or operator 
for the i'er II information on behalf of tho person making the request. 
Upon receipt of any information requested on behalf of such person, 
the State emergency response commission or local emergency plan­
ning committee shall make the information available in accordance 
with section 324 [42 USCS § 11044] to the person.
(D) Response in 45 days. A State emergency response commission or 
local emergency planning committee shall respond to a request for 
tier II information under this paragraph no later than 45 days after 
the date of receipt of the request.

(0 Fire department access. Upon request to an owner or operator of a 
facility which files an inventory form under this section by the fire 
department with jurisdiction over the facility, the owner or operator of the 
facility shall allow the fire department to conduct an on-site inspection of 
the facility and shall provide to the tire department specific location 
information on hazardous chemicals at the facility.
(g) Format of forms. The Administrator shall publish a uniform format for 
inventory forms within three months alter the date of the enactment of this 
title [enacted Oct. 17, 1986]. If the Administrator does not publish such 
forms, owners and operators of facilities subject to the requirements of this 
section shall provide the information required under this section by letter. 
(Oct. 17, 1986, P. L. 99-499, Title III, § 312, 100 Stat. 1738.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text:
“The Occupational Safety and Health Act of 1970", referred to in this 
section, is Act Dec. 29, 1970, P. I.. 91-596, 84 Stat. 1590, which 
appears generally as 29 USCS §§651 et seq. For full classification of 
such Act, consult USCS Tables volumes.
"This title”, referred to in this section, is Act Oct. 17, 1986, P. L. 99- 
499, Title III, 100 Stat. 1728, which generally appears as 42 USCS 
§§11001 et seq. For full classification of such Title, consult USCS 
Tables volumes.
Effective date of section:
Act Oct. 17, 1986, P. L. 99-499, §4, 100 Stat. 1614, which appears as 
42 USCS §9601 note, provides that this section is elfccliu: on enact­
ment on Oct. 17, 1986.

§ 11023. Toxic chemical release forms
(a) Basic requirement. The owner or operator of a facility subject to the 
requirements of this section shall complete a toxic chemical release form us 
published under subsection (g) for each toxic chemical listed under subsec­
tion (c) that was manufactured, processed, or otherwise used in quantities 
exceeding the toxic chemical threshold quantity established by subsection 
(0 during the preceding calendar year at such facility. Such form shall be
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Pl a n n in g  a n d  R ig h t -t o - K n o w 42 USCS § 11044
(2) Written statement of need. The written statement of need shall he a 
statement that describes with reasonable detail one or more of the 
following health needs for the information:

(A) To assess exposure of persons living in a local community to the 
hazards of the chemical concerned.
(B) To conduct or assess sampling to determine exposure levels of 
various population groups.
(C) To conduct periodic medical surveillance of exposed population 
groups.
(D) To provide medical treatment to exposed individuals or popula­
tion groups.
(E) To conduct studies to determine the health effects of exposure.
(F) To conduct studies to aid in the identification of a chemical that 
may reasonably be anticipated to cause an observed health effect.

(d) Confidentiality agreement. Any person obtaining information under 
subsection (a) or (c) shall, in accordance with such subsection (a) or (c), be 
required to agree in a written confidentiality agreement that he will not use 
the information for any purpose other than the health needs asserted in the 
statement of need, except as may otherwise be authorized by the terms of 
the agreement or by the person providing such information. Nothing in 
this subsection shall preclude the parties to a confidentiality agreement 
from pursuing any remedies to the extent permitted by law.
(e) Regulations. As soon as practicable after the date of the enactment of 
this title [enacted Oct. 17, 1986], the Administrator shall promulgate 
regulations describing criteria and parameters for the statement of need 
under subsection (a) and (c) and the confidentiality agreement under 
subsection (d).
(Oct. 17, 1986, P. L. 99-499, Title III, § 323, 100 Stat. 1750.)

HISTORY; ANCIL L A R Y  L A W S  A N D  DIRECTIVES 

Effective date of section:
Act Oct. 17, 1986, P. L. 99-499, §4, 100 Stat. 1614, which appears as 
42 USCS § 9601 note, provides that this section is effective on enact­
ment on Oct. 17, 1986.

§ 11044. Public availability of plans, data sheets, forms, and fol- 
lowup notices
(a) Availability to public. Each emergency response plan, mateiial safety 
data sheet, list described in section 311(a)(2) [42 USCS § 11021(a)(2)], 
inventory form, toxic chemical release form, and followup emergency 
notice shall be made available to the general public, consistent with section 
322 [42 USCS § 11042], during normal working hours at the location or 
locations designated by the Administrator, Governor, State emergency 
response commission, or local emergency planning committee, as appropri­
ate. Upon request by an owner or operator of a facility subject to the
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42 USCS § 11044 Pu b l ic  H l a it h  a n d  W l i .i a k i .
requirements of section 312 [-12 USCS § 110221, (lie Stale emergency 
response commission and (lie appropriate local emergency planning i an- 
mitIce shall withhold from disclosure under this section the location of any 
specific chemical required by section 312(d)(2) [42 USCS § 11022(d)(2)] to 
be contained in an inventory form as tier II information.
(b) Notice of public availability. Each local emergency planning committee 
shall annually publish a notice in local newspapers that the emergency 
response plan, material safely data sheets, and inventory forms have been 
submitted under this section. The notice shall slate that followup emer­
gency notices may subsequently be issued. Such notice shall announce that 
members of the public who wish to review any such plan, sheet, form, or 
followup notice may do so at the location designated under subsection (a). 
(Oct. 17, 1986, P. L. 99-499, Title 111, § 324, 100 Slat. 1752.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Effective date of section:
Act Oct. 17, 1986, P. L. 99--I99, §4, 100 Slat. 1614, which appears as 
42 USCS §9601 note, provides that this section is dfective on enact­
ment on Oct. 17, 1986.

§ 11045. Enforcement
(a) Civil penalties for emergency planning. The Administrator may order a 
facility owner or operator (except an owner or operator of a facility 
designated under section 302(b)(2) [42 USCS § 11002(b)(2)]) to comply 
with section 302(c) [42 USCS § 11002(c)] and section 303(d) [42 USCS 
§ 11003(d)]. The United States district court for (lie district in which llie 
facility is located shall have jurisdiction to enforce the order, and any 
person who violates or fails to obey such an order shall be liable to the 
United States for a civil penally of not more than $25,000 for each day in 
which such violation occurs or such failure to comply continues.
(b) Civil, administrative, and criminal penalties for emergency notification.

(1) Class I administrative penally. (A) A civil penalty of not more than 
$25,000 per violation may he assessed by the Administrator in the case 
of a violation of the requirements of section 304 [42 USCS § 11004].
(B) No civil penalty may be assessed under this subsection unless the 
person accused of the violation is given notice and opportunity for a 
hearing with respect to the violation.
(C) In determining the amount of any penalty assessed pursuant to 
this subsection, the Administrator shall take into account the nature, 
circumstances, extent and gravity of the violation or violations and, 
with respect to the violator, ability to pay, any prior history of such 
violations, the degree of culpability, economic benefit or savings (if 
any) resulting from the violation, and such other matters as justice 
may require.

(2) Class II administrative penalty. A civil penally of not more than 
$25,000 per day for each day during which the violation continues may

8 1 2
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> paragraph and served upon any person, the district court of the United 
States for any district in which such person is found, resides, or 
transacts business, upon application by the United States and after 
notice to such person, shall have jurisdiction to issue an order requiring 

T. such person to appear and give testimony before the administrative law 
jj' judge or to appear and produce documents before the administrative law 

judge, or both, and any failure to obey such order of the court may be 
punished by such court as a contempt thereof.

(Oct. 17, 1986, P. L. 99-499, Title III, § 325, 100 Stat. 1753.)

HISTORY? ANCILLARY LAWS AND DIRECTIVES
ii; Effective date of section;

Act Oct. 17, 1986, P. L. 99-499, § 4, 100 Stat. 1614, which appears as 
»V. 42 USCS § 9601 note, provides that this section is effective on enaot-

meat on Oct. 17, 1986. r  . r\

c w .  ...i... i s a

i Authority to bring civil actions. (1) Citizen suits. Except as provided in K ^  
subsection (e), any person may commence a civil action on his own \\
behalf against the following; ■  — ----------------------------------LA

(A) An owner or operator of afacility for failure to do any of rile 
following:

(i) Submit a followup emergency notice under section 304(c) [42 
USCS § 11004(c)],
(ii) Submit a material safety data sheet or a list under section 
311(a) [42 USCS § 11021(a)].
(iii) Complete and submit an inventory form under section 312(a)
[42 USCS § 11022(a)] containing tier I information as described in 
section 312(d)(1) [42 USCS § 11022(d)(1)] unless such requirement

I does not apply by reason of the second sentence of section
| 312(a)(2) [42 USCS § 11022(a)(2)].
| (iv) Complete and submit a toxic chemical release form under
| section 313(a) [42 USCS § 11023(a)].
| (B) The Administrator for failure to do any of the following; 
j (i) Publish inventory forms under section 312(g) [42 USCS
| § 11022(g)]. -
i  (ii) Respond to a petition to add or delete a chemical under section
| 313(e)(1) [42 USCS § 11023(e)(1)] within 180 days after receipt of
f. the petition. ,* ,
ft (iii) Publish a toxic chemical release form under 313(g) [42 USCS
I § 11023(g)]. H . >
f (iv) Establish a computer database in accordance with section
Iji 313(j) [42 USCS § 11023(j)].
| (v) Promulgate trade secret regulations under section 322(c) [42
j USCS § 11042(c)].,
I  i s i5
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(vi) Render a decision in response to a petition under section 
322(d) [42 USCS § 11042(d)] within 9 months after receipt of the 
-p^UiniL__________    — ---------- 1----

(C) The Administrator, a State Governor, or a State emergency 
response commission, for failure to provide a mechanism for public 
availability of information in accordance with section 324(a) [42 
USCS § 11044(a)], < 4
(D) A State Governor or a State emergency response commission for 
failure to respond to a request for tier II information under section 
312(e)(3) [42 USCS § 11022(e)(3)] within 120 days after the date of

I_______ receipt of the request.-----------  -----------— ——------------------ *—
(2) State or local suits. (A) Any State or local government may 

commence a civil action against an owner or operator of a facility for 
failure to do any of the following: f

J) Provide notification to the emergency response commission in 
the State under section 302(c) [42 USCS § 11002(c)]. •
(ii) Submit a material safety data sheet or a list under section 
311(a) [42 USCS § 11021(a)], f
(iii) Make available information requested under section 311(c) [42 
USCS § 11021(c)], *■
(iv) Complete and submit an inventory form under section 312(a) 
[42 USCS § 11022(a)] containing tier I information unless such 
requirement does not apply by reason of the second sentence of 
section 312(a)(2) [42 USCS § 1 !022(a)(2)][J.

(B) Any State emergency response commission or local emergency 
planning committee may commence a civil action against an owner or 
operator of a facility for failure to provide information under section 
303(d) [42 USCS § 11003(d)] or for failure to submit tier II informa­
tion under section 312(e)(1) [42 USCS § 11022]. t
(C) Any State may commence a civil action against the Administrator 
for failure to provide information to the State under section 322(g) 
[42 USCS § 11042(g)]. I .«

(b) Venue. (1) Any action under subsection (a) against an owner or | 
operator of a facility shall be brought in the district court for the district • ̂  
in which the alleged violation occurred. * $ 4
(2) Any action under subsection (a) against the Administrator may be ;j 
brought in the United States District Court for the District of Columbia, i

(c) Relief. The district court shall have jurisdiction in actions brought J 
under subsection (a) against an owner or operator of a facility to enforce 
the requirement concerned and to impose any civil penalty provided for 
violation of that requirement. The district court shall have jurisdiction in ’:J 
actions brought under subsection (a) against the Administrator to order the' 1 
Administrator to perform the act or duty concerned. f? jjfl
<d) Notice. (1) No action may be commenced under subsection (a)(1)(A) [J 

prior to 60 days after the plaintiff has given notice of the JJlegcd
816 B  J IT



Pl a n n in g  a n d  R ig h t -t o - K n o w 42 USCS § 11046

violation to the Administrator, the State in which the alleged violation 
occurs, and the alleged violator. Notice under this paragraph shall be 
given in such manner as the Administrator shall prescribe by regulation.
(2) No acrion may be commenced under subsection (a)(1)(B) or
(a)(1)(C) prior to 60 days after the date on which the plaintiff gives
notice to the Administrator, State Governor, or State emergency re­
sponse commission (as the case may be) that the plaintiff will commence 
the action. Notice under this paragraph shall be given iii such manner as 
the Administrator shall prescribe by regulation.

(e) Limitation. No action may be commenced under subsection (a) agamst 
|! an owner or operator of a facility if the Administrator has commenced and
| is diligently pursuing an administrative order or civil action to enforce the
;ij requirement concerned or to impose a civil penalty under this Act [42 

USCS §§ 11001 et seq.] with respect to the violation of the requirement.
(f) Costs. The court, in issuing any final order in any action brought 
pursuant to this section, may award costs of litigation (including reason­
able attorney and expert witness fees) to-the prevailing or the substantially 
prevailing party whenever the court determines such an award is appropri­
ate. The court may, if a temporary restraining order or preliminary 
injunction is sought, require the filing of a bond or equivalent security in 
accordance with the Federal Rules of Civil Procedure. _
(g) Other rights. Nothing in this section shall restrict or expand any right 
which any person (or class of persons) may have under any Federal or 
State statute or common law to seek enforcement of any requirement or to 
seek any other relief (including relief against the Administrator or a State 
pgency).
(h) Intervention. (1) By the United States. In any action under this section 

the United States or the State, or both, if not a party, may intervene as a 
| matter of right.

(2) By persons. In any action under this section, any person may 
intervene as a matter of right when such person has a direct interest 
which is or may be adversely affected by the action and the disposition 
of the action may, as a practical matter, impair or impede the person’s 
ability to protect that interest unless the Administrator or the State 
shows that the person’s interest is adequately represented by existing 
parties in the action.

(Oct. 17, 1986, P. L. 99-499, Title III, § 326, 100 Stat. 1755.)
H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  

Explanatory notes:
Brackets are inserted around the first period in subsec. (a)(2)(A)(iv) to 
indicate the probable intent of Congress to omit such punctuation.
Effective date of section:
Act Oct. 17, 1986, P. L. 99-499, §4, 100 Stat. 1614, which appears as 
42 U S C S  § 9601 note, provides that this section is effective on enact­
ment on Oct. 17, 1986.
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Date of Committee Action:

The JUDICIARY Committee considered: HB 416

HOUSE BILL NO. 416 RATIFY SETTLEMENT W/ ARCTIC SLOPE REG COR

"An Act ratifying an agreement settling litigation between the State of Alaska and the Arctic Slope Regional 
Corporation; establishing procedures for implementing the agreement; and providing for an effective date."

(7 ) O u s e  c o m m i t t e e  r e p o O :
Date Referred: February 21, 1992 FURTHER REFERRALS: Finance

RECOMMENDATIONS: [ ] the same, title
be replaced with I ] a new title
[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations
1X1 individual recommendations
[ ] additional referral to the_____________________________________ Committee

ADOPTS:____________________________ letter of Intent

THER RECOMMENDATIONS
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CHAIRMAN'S SIGNATURE

ATTACHES NEW FISCAL NOTE(s): ^  APPROVES PREVIOUS: <Dept/DMe)

[ ] fiscal impact_____________________________  [ ] fiscal note(s)______________________

zero fiscal notes (MmJ j > Low  [ ] zero fiscal note(s)
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STATE OF ALASKA
1992 LEG ISLATIVE SESSION

FISCAL NOTE
BELL NO. HB 416

Revision Date:__________________
Title: "...settling litigation between the

Department Affected: Department of Law 
BRU: Legal Services_________________

State...Arctic Slope Regional Corporation. Component: Operations
Sponsor: House Rules/Rrjuust of the Governor 
Requestor: House Judiciary Committee______
Expenditures/Revalues: (Thousands of Dollars)

COMPONENT SERIAL

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

EQUIPMENT

L A N D  &  STRUC T U R E S

GRANTS, CLAIMS

MISCELLANEOUS

T O T A L  OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
F U N D  SOURCE:

FUNDING: (Thousands of Dollars) \

G E N E R A L  F U N D -0- -0- -0- -0- -0- -0-

FEDERAL F U N D S

O T H E R
F U N D  SOURCE:

T O T A L

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

T E M P O R A R Y

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.) 

Please see the attached analysis.

R s i M .  ■ &
Prepared by: Richard 
Division: Administra

Approved by Commissioner 
Agency: Department of Law

hard I. Peaues. Director/ A   f

imissioner: Charles E. Cole. tornev General

Phone: 465-3672

Date: February 21. 1992

Date: February 21. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
Rev 10/07/91 Page 1 of _2_



CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  No. ________ H B  416

T h i s  b i l l  a p p r o v e s  a n d  r a t i f i e s  t h e  1 9 9 1  s e t t l e m e n t  
b e t w e e n  t h e  S t a t e  of A l a s k a  a n d  t h e  A r c t i c  S l o p e  R e g i o n a l  
C o r p o r a t i o n  t o  s e t t l e  c l a i m s  r a i s e d  in l i t i g a t i o n  i n v o l v i n g  l a n d s  
in t h e  N u i q s u t  a n d  P o i n t  L a y  areas. A p p r o v a l  o f  t h i s  b i l l  w i l l  
h a v e  t h e  e f f e c t  of p r e v e n t i n g  o t h e r  p a r t i e s  f r o m  m a k i n g  c l a i m s  in 
t h i s  m a t t e r .  F a i l u r e  t o  r a t i f y  t h e  s e t t l e m e n t  c o u l d  r e s u l t  i n  t h e  
d e p a r t m e n t  h a v i n g  t o  d e f e n d  a g a i n s t  c l a i m s  p o t e n t i a l l y  c o s t i n g  t e n s  

of m i l l i o n s  of  d o l l a r s .

p a g e  2 o f  2
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REPLY TO:

E f 1031 W 4th AVENUE SUITE 200 
ANCHORAGE, ALASKA 99501-1934 
PHONE: (907) 276-3550 
FAX: (907) 276-3697

□ KEY BANK BUILDING
100 CUSHMAN ST. SUITE 400 
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FAX: (907) 456-1317
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The H o n o r a b l e  Pat P a r n e l l  
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
P. 0. B o x  V
Juneau, A l a s k a  9 9 8 0 1 - 1 1 8 2  

D e a r  R e p r e s e n t a t i v e  P a r n e l l :

T h i s  l e t t e r  r e s p o n d s  to y o u r  i n q u i r i e s  r e g a r d i n g  the 
l a n g u a g e  in HB 416 ( 1 7th L e g i s l a t u r e ,  s e c o n d  s e ssion) w h i c h
r a t i f i e s  a s e t t l e m e n t  a g r e e m e n t  b e t w e e n  t h e  A r c t i c  S l o p e  R e g i o n a l  
C o r p o r a t i o n  a n d  the S t a t e  o f  A l a s k a .  S p e c i f i c a l l y ,  y o u  q u e s t i o n e d  
w h e t h e r  t h e  l a n g u a g e  in s e c t i o n  2 (ratification) c o u l d  b e  
m i s c o n s t r u e d  b y  a c o u r t  in t w o  ways: first, c o u l d  t h e  p r o v i s i o n  in
lines 5 a n d  6 that t h e  s e t t l e m e n t  a g r e e m e n t  is r a t i f i e d  "as to t h e  
rights, duti e s ,  a g r e e m e n t s ,  a n d  o b l i g a t i o n s  of t h e  s t a t e "  b e  r e a d  
to m e a n  t h a t  s o m e t h i n g  l e s s  t h a n  the w h o l e  a g r e e m e n t  is r a t i f i e d  
(i.e., o n l y  the e n u m e r a t e d  i tems w o u l d  b e  r a t i f i e d ) ;  a n d  second, 
d o e s  t h e  l a n g u a g e  at l i n e  6 w h i c h  r e f e r s  t o  t h e  righ t s ,  duties, 
a g r e e m e n t s ,  a n d  o b l i g a t i o n s  o f  the s t a t e  " p r o v i d e d  for or 
c o n t e m p l a t e d  in" the s e t t l e m e n t  a g r e e m e n t  s u g g e s t  t h a t  s o m e  rights, 
duties, a g r e e m e n t s ,  o r  o b l i g a t i o n s  " c o n t e m p l a t e d "  b y  s o m e o n e  at a 
f u t u r e  d a t e  b e c o m e  r a t i f i e d ?

B o t h  the s t a t e ' s  and A S R C ' s  a t t o r n e y s  h a v e  d i s c u s s e d  y o u r  
q u e s t i o n ,  a n d  we b e l i e v e  t h a t  as a m a t t e r  of l a w  s e c t i o n  2 is c l e a r  
in s p e c i f y i n g  that b y  e n a c t i n g  the b i l l  t h e  l e g i s l a t u r e  is 
r a t i f y i n g  t h e  a g r e e m e n t  in t o t o  a n d  n o t h i n g  m o re. T h e  t e r m  
" c o n t e m p l a t e d "  r e f e r s  o n l y  to t h o s e  p r o v i s i o n s  e x p r e s s l y  r e f e r r e d  
to in t h e  s e t t l e m e n t  a g r e e m e n t ,  not to  any f u t u r e  o r  u n d e f i n e d  
p r o v i s i o n s .  The t e r m s  "rights, duties, a g r e e m e n t s ,  or o b l i g a t i o n s "  
is i n t e n d e d  o n l y  to m a k e  c l e a r  t h a t  the s e t t l e m e n t  a g r e e m e n t  d o e s  
i n c l u d e  t h o s e  r e s p o n s i b i l i t i e s ,  a n d  t h e  e n u m e r a t e d  t e r m s  a r e  b r o a d  
e n o u g h  to e n c o m p a s s  a l l  t h e  p r o v i s i o n s  of  t h e  s e t t l e m e n t  a g r e e m e n t .  
We do n o t  b e l i e v e  t h a t  it is n e c e s s a r y  to e d i t  t h e  b i l l  at t h i s  
p o i n t  to  a v o i d  a p o s s i b l e  a m b i g u i t y  or m i s c o n s t r u c t i o n .  We b e l i e v e  
t h a t  a c o u r t  w o u l d  i n t e r p r e t  s e c t i o n  2 t o  m e a n  t h a t  t h e  s e t t l e m e n t  
a g r e e m e n t  is r a t i f i e d  i n  w h o l e  a n d  t h a t  o n l y  w h a t  is in t h e  
s e t t l e m e n t  a g r e e m e n t  is r a t i f i e d ;  we b e l i e v e  a c o u r t  w o u l d  r e a c h  
t h i s  c o n c l u s i o n  r e g a r d l e s s  of w h e t h e r  t h e  l a n g u a g e  a f t e r  the w o r d  
" r a t i f i e d "  in line 5 w e r e  d e l e t e d  or l e f t  as is. The i n c l u s i o n  of 
t h i s  l e t t e r  in t h e  l e g i s l a t i v e  h i s t o r y  file, if n o t h i n g  else, 
s h o u l d  i n s u r e  th a t  r e s u l t .

• C 5 L H
'v'1"' nn if>rvr|pr) nanf-i hvC.D



The H on . P a t  P a r n e l l
A la s k a  H ou se  o f  R e p r e s e n t a t i v e s

F e b r u a r y  2 8 ,  1 9 9 2
P a g e  2

 ......... .. i u ^ ^ ^ c a r e f j ^ j g . ^ ^ ~  9 5 ,.thfiUyjlL^axid^
a t t e n t i o n  to  g o o d  d r a f t i n g  st y l e ;  y o u  h a v e  c e r t a i n l y  r a i s e d  v a l i da t t e n t i o n  t o ' g o o d  d r a f t i n g  st y l e ;  y o u  h a v e  c e r t a i n l y  r a i s e d  v a l i d  
q u e s t i o n s  r e g a r d i n g  p r o p e r  E n g l i s h  u s a g e .  A s  y o u  are aware, t h e  
b i l l  a n d  t h e  s e t t l e m e n t  a g r e e m e n t  w e r e  t h e  p r o d u c t  of y e a r s  o f  
n e g o t i a t i o n s  th a t  i n v o l v e d  a n u m b e r  o f  l a wyers, oil a n d  g a s  
ex p e r t s ,  a n d  l a n d  managers, e a c h  o f  w h o m  m a d e  e d i t o r i a l  c h a n g e s  to  
t h e  d o c u m e n t s .  That p r o c e s s  n e c e s s a r i l y  e n t a i l s  c e r t a i n  s a c r i f i c e s  
of p r o s e  s t y l e  in the i n t e r e s t  o f  a c h i e v i n g  c o n c e p t u a l  a g r e e m e n t .  
In t h e  i n s t a n c e  you ha v e  h i g h l i g h t e d ,  we b e l i e v e  the l a n g u a g e  
a g r e e d  u p o n  d o e s  clearly, f r o m  a l e g a l  if n o t  a s t y l i s t i c  
p e r s p e c t i v e ,  e x p r e s s  t h e  i n t e n t  of  t h e  d r a f t e r s  —  r a t i f i c a t i o n  of 
th e  1991 s e t t l e m e n t  a g r e e m e n t .  A s  C o m m i s s i o n e r  Heinze, O l i v e r  
Levitt, a n d  m a n y  ot h e r s  h a v e  t e s t i f i e d ,  we b e l i e v e  th i s  b i l l  a n d  
t h e  a g r e e m e n t  it r a t i f i e s  c o n s t i t u t e  a p o s i t i v e  s t e p  f o r w a r d  f o r  
all t h e  c i t i z e n s  of this state, a n d  w e  h o p e  we will h a v e  y o u r  
c o n t i n u e d  s u p p o r t  for this l e g i s l a t i o n .  If t h e r e  are any o t h e r  
q u e s t i o n s  th a t  we c o u l d  a d d r e s s  f o r  you, p l e a s e  let us know.

S i n c e r e l y ,

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

W I C K W I R E ,  GREENE, C R O S B Y  & 
S E W A R D

cc: P a u l  F u h s
D e b o r a h  B e h r



EXPLANATION OF H B 4 1 6 /S B 3 6 9 1

" A n  A c t  r e l a t i n g  t o  the a p p r o v a l  o f  a n  a g r e e m e n t  
s e t t l i n g  l i t i g a t i o n  b e t w e e n  t h e  S t a t e  of A l a s k a  a n d  
A r c t i c  S l o p e  R e g i o n a l  C o r p o r a t i o n ;  a n d  p r o v i d i n g  f o r  an 
e f f e c t i v e  d a t e . "

T h e  " 1 9 9 1  S e t t l e m e n t  A g r e e m e n t  B e t w e e n  A r c t i c  S l o p e  R e g i o n a l  

C o r p o r a t i o n  a n d  S t a t e  of A l a s k a "  ("1991 A g r e e m e n t " )  is a n  

h i s t o r i c a l l y  s i g n i f i c a n t  a t t e m p t  t o  r e s o l v e  d i s p u t e s  a n d  f o r g e  

n e w  p a r t n e r s h i p s  b e t w e e n  the S t a t e  of A l a s k a  a n d  A l a s k a  N a t i v e  

R e g i o n a l  C o r p o r a t i o n s .  T h e  1991 A g r e e m e n t  p r o p o s e s  t o  r e s o l v e  a 

l o n g - s t a n d i n g  d i s p u t e  b e t w e e n  t h e  S t a t e  a n d  t h e  A r c t i c  S l o p e  

R e g i o n a l  C o r p o r a t i o n  ("ASRC") o v e r  o w n e r s h i p  of p o t e n t i a l l y  

v a l u a b l e  m i n e r a l  l a n d s  o n  the N o r t h  Slope. M o r e  i m p o r t a n t l y ,  it 

p r o p o s e s  t o  d o  s o  in a w a y  t h a t  w i l l  r e m o v e  i m p e d i m e n t s  t o  t i t l e  

m a r k e t a b i l i t y  a n d  c r e a t e  a long t e r m  p a r t n e r s h i p  b e t w e e n  t h e  

S t a t e  a n d  A S R C  a i m e d  at m a x i m i z i n g  r e v e n u e s  for b o t h  p a r t i e s .  

B e c a u s e  t h e  1 9 9 1  A g r e e m e n t  i n v o l v e s  an e x c h a n g e  o f  t h e  S t a t e ' s  

m i n e r a l  e s t a t e  a n d  c o n t e m p l a t e s  c o n f e r r i n g  n e w  m a n a g e m e n t  p o w e r s  

o n  t h e  C o m m i s s i o n e r  of  N a t u r a l  R e s o u r c e s  u n i q u e  t o  t h e  1 9 9 1  

A g r e e m e n t ,  l e g i s l a t i v e  a p p r o v a l  is r e q u i r e d .

T h e  p u r p o s e  of t h i s  m e m o r a n d u m  is t o  a c q u a i n t  t h e  r e a d e r

T h i s  d o c u m e n t  w a s  p r e p a r e d  b y  c o u n s e l  f o r  A r c t i c  S l o p e  
R e g i o n a l  C o r p o r a t i o n .  It is b e i n g  s u p p l i e d  t o  H o u s e  a n d  S e n a t e  
s t a f f  t o  a s s i s t  in a n a l y s i s  of H B 4 1 6 / S B 3 6 9 .  It r e p l a c e s  a d r a f t  
s u p p l i e d  t o  H o u s e  a n d  S e n a t e  s t a f f  on  J a n u a r y  30, 1992. P l e a s e  
r e f e r  a n y  q u e s t i o n s  t o  c o u n s e l  for ASRC, L a v i d  C. C r o s b y  ( 586- 
6262).
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w i t h  t h e  1 9 9 1  A g r e e m e n t  and H B 4 1 6 / S B 3 6 9 .  T h i s  m e m o r a n d u m  is 

o r g a n i z e d  in t h r e e  parts: S e c t i o n  I e x p l a i n s  t h e  h i s t o r i c a l  

s e t t i n g  t h a t  g a v e  r i s e  t o  t h e  1 9 9 1  A g r e e m e n t .  S e c t i o n  II is a 

m o r e  d e t a i l e d  s e c t i o n - b y - s e c t i o n  e x p l a n a t i o n  o f  t h e  19 9 1  

A g r e e m e n t .  S e c t i o n  III e x p l a i n s  the p r o v i s i o n s  o f  t h e  Bill.
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I. H I S T O R Y  O F  T H E  D I S P U T E  L E A D I N G  T O  N E G O T I A T I O N  

O F  T H E  1991 A G R E E M E N T .

S h o r t l y  a f t e r  s t a t e h o o d ,  t h e  S t a t e  of A l a s k a  f i l e d  

s e l e c t i o n s  in  t h e  d e l t a  of  t h e  C o l v i l l e  R i v e r  i m m e d i a t e l y  e a s t  of 

t h e  N a t i o n a l  P e t r o l e u m  R e s e r v e  No. 4 (since r e n a m e d  t h e  N a t i o n a l  

P e t r o l e u m  R e s e r v e  - A l a s k a ,  or " N P R A " ) . T h e s e  l a n d s  a r e  l o c a t e d  

a p p r o x i m a t e l y  50 m i l e s  w e s t  of P r u d h o e  Bay, a n d  a t  t h e  t i m e  of 

t h e i r  s e l e c t i o n  w e r e  b e l i e v e d  t o  b e  p r o s p e c t i v e  f o r  o i l  a n d  gas. 

T h e  s e l e c t i o n s  w e r e  T e n t a t i v e l y  A p p r o v e d  by  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r  a n d  s o m e  of t h e  l a n d s  w e r e  s u b s e q u e n t l y  l e a s e d .  A n  

e x p l o r a t i o n  p r o g r a m  r e s u l t e d  in s e v e r a l  d r y  h o l e s .

I n  t h e  m i d - 1 9 6 0 ' s  t h e  A r c t i c  S l o p e  N a t i v e  A s s o c i a t i o n  f i l e d  

a b o r i g i n a l  l a n d  c l a i m s  t o  m u c h  of t h e  N o r t h  S l o p e ,  i n c l u d i n g  t h e  

C o l v i l l e  D e l t a .  T h e  p e n d e n c y  o f  t h e s e  a n d  o t h e r  N a t i v e  c l a i m s  

l ed t o  t h e  S e c r e t a r i a l  l a n d  f r e e z e  o r d e r  of 1968, a n d  t h e  

e v e n t u a l  s e t t l e m e n t  o f  t h e  c l a i m s  of A l a s k a  N a t i v e s  b y  C o n g r e s s  

in t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  of 1 9 7 1  ( " A N C S A " ) .

T h e  b a s i c  l a n d  s e t t l e m e n t  c o n t e m p l a t e d  s e l e c t i o n  o f  s u r f a c e  

e s t a t e  s u r r o u n d i n g  h i s t o r i c  v i l l a g e  c i t e s  b y  V i l l a g e  

C o r p o r a t i o n s ,  w i t h  c o n v e y a n c e  of  t h e  s u b s u r f a c e  e s t a t e  u n d e r  t h e  

v i l l a g e  l a n d  t o  t h e  a p p r o p r i a t e  N a t i v e  R e g i o n a l  C o r p o r a t i o n .

A N C S A  i d e n t i f i e d  r o u g h l y  200 N a t i v e  v i l l a g e s  a n d  w i t h d r e w  25 

t o w n s h i p s  of land, i n c l u d i n g  l a n d s  p r e v i o u s l y  T e n t a t i v e l y
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A p p r o v e d  t o  t h e  State, in t h e  v i c i n i t y  of e a c h  v i l l a g e .  W i t h i n  

t h i s  area, e l i g i b l e  V i l l a g e  C o r p o r a t i o n s  o r g a n i z e d  u n d e r  A N C S A  

w e r e  p e r m i t t e d  t o  s e l e c t  and r e c e i v e  t i t l e  t o  u p  to t h r e e  

t o w n s h i p s  ( 6 9 , 1 2 0  acres) of l a n d s  T e n t a t i v e l y  A p p r o v e d  t o  t h e  

S t a t e  o f  A l a s k a .

T h e  C o l v i l l e  D e l t a  w a s  t h e  s i t e  of t h e  h i s t o r i c  N a t i v e  

V i l l a g e  of N u i q s u t  (or " N o o i k s u t " ) , w h i c h  w a s  l i s t e d  in S e c t i o n  

11(b) o f  A N C S A  a s  a " N a t i v e  v i l l a g e  s u b j e c t  t o  t h i s  A c t . "  T h a t  

s e c t i o n  a l s o  r e q u i r e d  t h e  S e c r e t a r y  of t h e  I n t e r i o r  t o  r e v i e w  t h e  

e l i g i b i l i t y  of  l i s t e d  V i l l a g e s  t o  d e t e r m i n e  w h e t h e r  t h e y  m e t  t h e  

e l i g i b i l i t y  r e q u i r e m e n t  of 25 o r  m o r e  r e s i d e n t s  a s  of  t h e  1 9 7 0  

c e n s u s .  T h e  S e c r e t a r y ' s  r e g u l a t i o n s  d e f i n e d  " r e s i d e n c e "  b r o a d l y  

in t e r m s  o f  t r a d i t i o n a l  N a t i v e  o c c u p a n c y  p a t t e r n s .

In 1 9 7 4  t h e  S e c r e t a r y  c e r t i f i e d  e i g h t  I n u p i a t  v i l l a g e s  in 

t h e  A r c t i c  S l o p e  r e g i o n  as e l i g i b l e  to r e c e i v e  l a n d  b e n e f i t s  

u n d e r  A N C S A .  T h e  S t a t e  of A.laska a p p e a l e d  t h e  c e r t i f i c a t i o n  o f  

t w o  of t h e s e  v i l l a g e s  —  N u i q s u t  a n d  Pt. L a y  —  o n  t h e  g r o u n d  

t h a t  t h e y  d i d  n o t  s a t i s f y  the r e s i d e n c y  r e q u i r e m e n t s  f o r  

c e r t i f i c a t i o n .  N u i q s u t ,  b e c a u s e  of its p r o x i m i t y  to  P r u d h o e  B a y  

a n d  t h e  p o s s i b i l i t y  t h a t  A S R C  w o u l d  r e c e i v e  u p  t o  t h r e e  t o w n s h i p s  

of S t a t e  T A ' d  l a n d s  i n  t h e  C o l v i l l e  D e l t a  if its c e r t i f i c a t i o n  

w e r e  u p h e l d ,  w a s  of t h e  g r e a t e s t  co n c e r n .  T h e  a p p e a l s  w e r e  

c o n t e s t e d  b y  A S R C  on b e h a l f  of its v i l l a g e s .
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W h i l e  t h e  a p p e a l s  w e r e  p e n d i n g  b e f o r e  t h e  A l a s k a  N a t i v e  

C l a i m s  A p p e a l s  Board, A S R C  p r o p o s e d  t o  s e t t l e  t h e  c e r t i f i c a t i o n  

d i s p u t e s  b y  r e l i n q u i s h i n g  its A N C S A  e n t i t l e m e n t  t o  t h e  C o l v i l l e  

D e l t a  s u b s u r f a c e .  In r e t u r n ,  t h e  S t a t e  w o u l d  w i t h d r a w  its 

s e l e c t i o n s  a n d  p e r m i t  A S R C  t o  s e l e c t  a n d  r e c e i v e  c o n v e y a n c e  t o  

t h e  s u r f a c e  a n d  s u b s u r f a c e  o f  a p p r o x i m a t e l y  6 5 , 0 0 0  a c r e s  o f  l a n d s  

t h a t  h a d  p r e v i o u s l y  b e e n  T A ' d  t o  t h e  S t a t e  in t h e  P o i n t  L a y  area. 

W h e n  t h e  f e d e r a l  g o v e r n m e n t  r e f u s e d  t o  c o o p e r a t e  o n  t h e  g r o u n d  

t h a t  t h e  S e c r e t a r y  h a d  n o  d i s c r e t i o n  n o t  t o  c o n v e y  t h e  s u b s u r f a c e  

e s t a t e  u n d e r  v i l l a g e  s u r f a c e  c o n v e y a n c e s ,  t h e  s e t t l e m e n t  w a s  

h a s t i l y  r e c a s t  as a t w o  p a r t y  e x c h a n g e  of A S R C ' s  s u b s u r f a c e  in 

t h e  C o l v i l l e  D e l t a  f o r  t h e  s l i g h t l y  s m a l l e r  a m o u n t  of l a n d  o w n e d  

b y  t h e  S t a t e  i n  f e e  in t h e  Pt. L a y  area. T h e  d e a l  w a s  f i n a l i z e d  

in  a " 1 9 7 4  S e t t l e m e n t  A g r e e m e n t "  a n d  t h e  S t a t e ' s  a p p e a l  of t h e  

v i l l a g e  c e r t i f i c a t i o n s  w a s  d i s m i s s e d .

A l t h o u g h  t h e  19 7 4  S e t t l e m e n t  A g r e e m e n t  c o n t e m p l a t e d  an 

i m m e d i a t e  e x c h a n g e  o f  q u i t c l a i m  d e e d s  to  t h e  p a r t i e s '  r e s p e c t i v e  

i n t e r e s t s ,  t h e  D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  d e c l i n e d  A S R C ' s  

p r o f f e r e d  c o n v e y a n c e ,  s t a t i n g  t h a t  it w o u l d  p r e f e r  t o  a w a i t  

A S R C ’s r e c e i p t  of c o n v e y a n c e s  to t h e  N u i q s u t  s u b s u r f a c e  b e f o r e  

f i n a l i z i n g  t h e  e x c h a n g e .  In 1977, t h e  A l a s k a  S u p r e m e  C o u r t  

d e c i d e d  in  S t a t e  v. L e w i s . 559 P . 2d 630 (1977), s t r o n g l y  

s u g g e s t i n g  t h a t  a n y  a t t e m p t  t o  a l i e n a t e  t h e  S t a t e ' s  m i n e r a l  

e s t a t e  w i t h o u t  t h e  p r i o r  c o n s e n t  of C o n g r e s s  a n d  t h e  A l a s k a  

L e g i s l a t u r e  w o u l d  v i o l a t e  S e c t i o n  6 o f  t h e  A l a s k a  S t a t e h o o d  Act.

5



T h e  r u l i n g  c a s t  a c l o u d  o n  t h e  S t a t e ' s  a b i l i t y  t o  c o n v e y  a n y  

m i n e r a l  e s t a t e  t o  A S R C  a t  Pt. Lay.

F o l l o w i n g  i n q u i r i e s  b y  A S R C  in 1977, n e i t h e r  s i d e  s h o w e d  a n y  

f u r t h e r  i n t e r e s t  in i m p l e m e n t i n g  t h e  1974 S e t t l e m e n t  A g r e e m e n t  

u n t i l  T e x a c o  a n n o u n c e d  a d i s c o v e r y  in t h e  C o l v i l l e  D e l t a  in 1985. 

W h e n  t h e  C o m m i s s i o n e r  of N a t u r a l  R e s o u r c e s  s e r v e d  a d e m a n d  t h a t  

A S R C  c o n s u m m a t e  t h e  1974 S e t t l e m e n t  A g r e e m e n t ,  A S R C  f i l e d  s u i t  in 

f e d e r a l  D i s t r i c t  C o u r t  a s s e r t i n g  t h a t  t h e  e x c h a n g e  p r o v i s i o n s  of 

t h e  1 9 7 4  S e t t l e m e n t  A g r e e m e n t  v i o l a t e d  S e c t i o n  6 of t h e  S t a t e h o o d  

A c t  a n d  w e r e  u n e n f o r c e a b l e .  T h e  S t a t e  c o u n t e r e d  b y  f i l i n g  s u i t  

f o r  s p e c i f i c  p e r f o r m a n c e  of  t h e  1974 S e t t l e m e n t  A g r e e m e n t  in 

S u p e r i o r  Court.

T h e  l i t i g a t i o n  p o s e d  s i g n i f i c a n t  p r o b l e m s  f o r  b o t h  p a r t i e s .  

O n  t h e  o n e  hand, A S R C  a p p e a r e d  to b e  r e n e g i n g  o n  a d e al. O n  t h e  

o t h e r  h and, t h e  S t a t e  w a s  f o r c e d  t o  c o n c e d e  in i t s  b r i e f i n g  t o  

t h e  C o u r t  t h a t  it h a d  no a u t h o r i t y  to  d e l i v e r  a s i g n i f i c a n t  

p o r t i o n  of t h e  a g r e e d  u p o n  c o n s i d e r a t i o n  —  t h e  Pt. L a y  m i n e r a l  

e s t a t e .  T o  f u r t h e r  c o m p l i c a t e  m a t t e r s ,  s u b s e q u e n t  e v e n t s  s e e m e d  

t o  s u g g e s t  t h a t  t h e  T e x a c o  d i s c o v e r y  m i g h t  n o t  b e  as s i g n i f i c a n t  

as it w a s  i n i t i a l l y  b e l i e v e d  t o  be a n d  t h e  Pt. L a y  l a n d s  w e r e  

k n o w n  t o  c o n t a i n  s u b s t a n t i a l  c o a l  d e p o s i t s  t h a t  c o u l d  p r o v e  

v a l u a b l e  in t h e  future.

F a c e d  w i t h  t h e  u n c e r t a i n t i e s  o f  l i t i g a t i o n  a n d  t h e  h i g h l y
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s p e c u l a t i v e  v a l u e s  of b o t h  t h e  N u i q s u t  a n d  Pt. L a y  p a r c e l s ,  t h e n  

C o m m i s s i o n e r  of  N a t u r a l  R e s o u r c e s  E s t h e r  W a n n i c k e  a n d  A S R C  

r e a c h e d  a n  a g r e e m e n t  in p r i n c i p l e  in 1986 t o  s e t t l e  t h e  

l i t i g a t i o n  b y  s p l i t t i n g  t h e  d i s p u t e d  l a n d s  i n  s u c h  a w a y  t h a t  

e a c h  s i d e  w o u l d  r e c e i v e  h a l f  of t h e  d i s p u t e d  l a n d s  at  Pt. L a y  a n d  

h a l f  of  t h e  d i s p u t e d  l a n d s  a t  N u i q s u t .  I n  t h i s  m a n n e r ,  n e i t h e r  

s i d e  " l o s t , "  a n d  b o t h  s i d e s  s p r e a d  t h e  r i s k  t h a t  o n e  o r  t h e  o t h e r  

o f  t h e  t w o  s p e c u l a t i v e  t r a c t s  m i g h t  p r o v e  t o  b e  s u b s t a n t i a l l y  

m o r e  v a l u a b l e  t h a n  t h e  other. T h i s  " 5 0 / 5 0 "  s p l i t  r e m a i n s  a t  t h e  

h e a r t  of  t h e  1 9 9 1  S e t t l e m e n t  A g r e e m e n t .

A f t e r  s h a k i n g  h a n d s  on a c o n c e p t u a l  s e t t l e m e n t  t h a t  w a s  

b e l i e v e d  t o  b e  f a i r  t o  b o t h  sides, t h e  n e g o t i a t i o n s  b o g g e d  d o w n  

o v e r  t h e  d e s c r i p t i o n  of  the l a nds t h a t  w e r e  s u b j e c t  t o  t h e  

s e t t l e m e n t .  T h e  d i f f i c u l t i e s  f o c u s e d  on t h e  S t a t e ' s  c l a i m s  of 

o w n e r s h i p  t o  s u b m e r g e d  l a n d s  u n d e r l y i n g  b o d i e s  of w a t e r  a l l e g e d  

t o  b e  n a v i g a b l e .  A S R C  t o o k  t h e  p o s i t i o n  t h a t  a 1942 p u b l i c  l a n d  

o r d e r  (PLO 82) w i t h d r e w  the e n t i r e  N o r t h  S l o p e  of A l a s k a  f o r  

n a t i o n a l  d e f e n s e  p u r p o s e s  a n d  p r e c l u d e d  t h e  S t a t e  f r o m  a c q u i r i n g  

t i t l e  t o  a n y  s u b m e r g e d  l a n d s  as a m a t t e r  o f  law. T h e  m a t t e r  h a d  

b e e n  c l a r i f i e d  t o  s o m e  e x t e n t  in t h e  C o l v i l l e  D e l t a  b y  S e c t i o n  

1 4 3 1 (n) o f  A N I L C A ,  w h i c h  r e t a i n e d  o w n e r s h i p  of t h e  p r i n c i p a l  

c h a n n e l s  ( o f t e n  r e f e r r e d  to as  t h e  " n a m e d  c h a n n e l s " )  of t h e  

C o l v i l l e  R i v e r  "in p u b l i c  o w n e r s h i p "  ( w i t h o u t  s p e c i f y i n g  w h e t h e r  

" p u b l i c "  m e a n t  f e d e r a l  o r  S t a t e  o w n e r s h i p ) . S i n c e  t h e  U n i t e d  

S t a t e s  c o n c e d e  t h e  r i g h t  of t h e  S t a t e  of A l a s k a  to s e l e c t
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s u b m e r g e d  l a n d s  i n  t h e  a r e a  c o v e r e d  b y  t h e  f o r m e r  P L O  82 

w i t h d r a w a l  ( w h i c h  w a s  r e s c i n d e d  s h o r t l y  a f t e r  s t a t e h o o d ) , a n d  t h e  

S t a t e  h a d  i n  f a c t  s e l e c t e d  all a v a i l a b l e  l a n d s  in  t h e  C o l v i l l e  

De l t a ,  t h e r e  w a s  n o  q u e s t i o n  t h a t  t h e  S t a t e  w a s  t h e  u n d i s p u t e d  

o w n e r  o f  s u b m e r g e d  l a n d s  u n d e r  t h e  n a m e d  c h a n n e l s .  Th e r e ,  

h o w e v e r ,  t h e  a g r e e m e n t  ended.

T h e  S t a t e  c o n t e n d e d  t h a t  t h e  e x t e n t  o f  s u b m e r g e d  l a n d s  u n d e r  

t h e  n a m e d  c h a n n e l s  w a s  s u b s t a n t i a l l y  g r e a t e r  t h a n  A S R C  w a s  

p r e p a r e d  t o  c o n c e d e .  In  a d d i t i o n ,  t h e  S t a t e  c l a i m e d  e x c l u s i v e  

o w n e r s h i p  of a n u m b e r  of o t h e r  s m a l l e r  c h a n n e l s  a n d  s l o u g h s  in 

t h e  C o l v i l l e  D e l t a ,  as  w e l l  as t h e  K u k p o w r u k  R i v e r  r u n n i n g  

t h r o u g h  t h e  Pt. L a y  lands, and a n u m b e r  o f  l a k e s  in b o t h  p l a c e s .  

A S R C  c o n t e n d e d  t h a t  s u b m e r g e d  lands, o t h e r  t h a n  t h e  n a m e d  

c h a n n e l s  of t h e  C o l v i l l e  m e n t i o n e d  i n  S e c t i o n  1 4 3 1 (n) of A N I L C A ,  

s h o u l d  b e  t r e a t e d  as s u b j e c t  t o  t h e  s e t t l e m e n t  a n d  d i v i d e d  50/50. 

T h e  S t a t e  i n s i s t e d  t h a t  s i n c e  A N C S A  d i d  n o t  e n t i t l e d  A S R C  t o  

r e c e i v e  c o n v e y a n c e  t o  a n y  s u b m e r g e d  l a n d s  u n d e r  n a v i g a b l e  w a t e r s ,  

t h e s e  s u b m e r g e d  l a n d s  w e r e  n o t  s u b j e c t  t o  t h e  s e t t l e m e n t .  T o  

f u r t h e r  c o m p l i c a t e  m a t t e r s ,  the law p r o v i d e s  t h a t  t i t l e  to 

s u b m e r g e d  l a n d s  c h a n g e s  as t h e  b a n k s  a n d  s h o r e s  o f  w a t e r  b o d i e s  

s h i f t  d u e  to  a c c r e t i o n ,  r e l i c t i o n  a n d  e r o s i o n .  T h us, t h e  

b o u n d a r y  l i n e  b e t w e e n  S t a t e  and A S R C  l a n d s  w o u l d  b e  c o n s t a n t l y  

s h i f t i n g ,  e s p e c i a l l y  in t h e  C o l v i l l e  D e l t a .  T h i s  f a c t  a l o n e  

w o u l d  t e n d  t o  m a k e  t i t l e s  u n c e r t a i n  a n d  d e c r e a s e  t h e  

m a r k e t a b i l i t y  o f  t i t l e  f o r  b o t h  o w n e r s .  F u t u r e  l i t i g a t i o n  o v e r
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t h e  e x i s t e n c e  a n d  e x t e n t  of  S t a t e  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  

w a s  a l m o s t  a c e r t a i n t y .

U l t i m a t e l y ,  t h e  p a r t i e s  c o n c l u d e d  t h a t  t h e  s e t t l e m e n t  s h o u l d  

a n t i c i p a t e  a n d  r e s o l v e  as m a n y  f u t u r e  d i s p u t e s  a s  p o s s i b l e ,  e v e n  

if t h o s e  d i s p u t e s  d i d  not, s t r i c t l y  s p e a k i n g ,  h a v e  t o  b e  r e s o l v e d  

in o r d e r  t o  s e t t l e  t h e  c o n t r o v e r s y  o v e r  t h e  1974 S e t t l e m e n t  

A g r e e m e n t .  T h e  p a r t i e s  c o n c l u d e d  t h a t  t h e  o p t i m a l  s e t t l e m e n t  

w o u l d  (1) d i s p o s e  of t h e  d i s p u t e  r e g a r d i n g  t h e  e n f o r c e a b i l i t y  of  

t h e  e x c h a n g e  p r o v i s i o n s  of the 1974 S e t t l e m e n t  A g r e e m e n t ;  (2) l a y  

to r e s t  d i s p u t e s  r e g a r d i n g  t h e  e x i s t e n c e  a n d  e x t e n t  of S t a t e  

o w n e d  s u b m e r g e d  lands; (3) r e s o l v e  t h e  a m b i g u i t y  c r e a t e d  b y  t h e  

p r o b l e m  o f  a c c r e t i o n ,  r e l i c t i o n  a n d  e r o s i o n ;  a n d  (4) p r o v i d e  for 

c o m m o n  m a n a g e m e n t  o f  u p l a n d s  and s u b m e r g e d  lands.

T h e  p a r t i e s  h a d  a l r e a d y  a g r e e d  in p r i n c i p l e  t o  a 5 0 / 5 0  s p l i t  

o f  l a n d s  s u b j e c t  t o  t h e  e x c h a n g e  p r o v i s i o n s  of t h e  1 9 7 4  

S e t t l e m e n t  A g r e e m e n t .  T h e y  n e x t  a g r e e d  to  q u a n t i f y  t h e  e x t e n t  o 

S t a t e  o w n e d  b y  s u b m e r g e d  l a n d s  b y  s p l i t t i n g  t h e  d i f f e r e n c e  

b e t w e e n  t h e  S t a t e ' s  c a l c u l a t i o n s  a n d  t h o s e  of  A S R C .  T i t l e  

p r o b l e m s  w e r e  r e s o l v e d  b y  p o o l i n g  t h e  i n t e r e s t s  o f  t h e  S t a t e  a n d  

A S R C  o n  a s e c t i o n - b y - s e c t i o n  b a s i s  w i t h  e a c h  p a r t y  r e c e i v i n g  an 

u n d i v i d e d  p e r c e n t a g e  o w n e r s h i p  r e f l e c t i n g  a 5 0 / 5 0  d i v i s i o n  o f  t h e  

s t i p u l a t e d  u p l a n d s  w i t h i n  t h e  s e ction, w i t h  t h e  S t a t e  r e c e i v i n g  

f u l l  (i.e., 100 p e r c e n t )  c r e d i t  f o r  a n y  s t i p u l a t e d  s u b m e r g e d  

l a n d s  w i t h i n  t h e  s e c t i o n .  (The s t a t e  r e t a i n s  f u l l  s o v e r e i g n
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p o w e r s  o v e r  s u b m e r g e d  lands, n o t w i t h s t a n d i n g  A S R C ' s  u n d i v i d e d  

i n t e r e s t . )  I n  o r d e r  t o  e l i m i n a t e  a n y  p o s s i b l e  f u t u r e  d i s p u t e s  

o v e r  t h e  b o u n d a r y  of t h e  s e t t l e m e n t  a r e a  on  t h e  c o a s t l i n e  a n d  the 

N P R A  b o u n d a r y  (wh e r e  t h e  o r i g i n a l  1974 s e t t l e m e n t  a r e a  f o l l o w e d  

t h e  s i n u o s i t y  o f  t h e  c o n s t a n t l y  s h i f t i n g  o c e a n  b o u n d a r y  a n d  t h e  

w e s t  b a n k  o f  t h e  N e c h e l i k  C h a n n e l  of  t h e  C o l v i l l e  R i v e r ) , t h e  

p a r t i e s  a g r e e d  t o  e x t e n d  s e c t i o n  l i n e s  i n t o  t h e  o c e a n  a n d  a c r o s s  

t h e  N P R A  b o u n d a r y  so t h a t  the a r e a  s u b j e c t  t o  t h e  1 9 9 1  A g r e e m e n t  

w i l l  i n c l u d e  o n l y  f u l l  s e c t i o n s  w h o s e  l o c a t i o n  c a n  b e  p r o t r a c t e d  

at a n y  t i m e  w i t h o u t  r e f e r e n c e  t o  c h a n g e s  b r o u g h t  a b o u t  by- 

a c c r e t i o n ,  r e l i c t i o n  a n d  erosion. In t h i s  m a n n e r ,  a p p r o x i m a t e l y

4 , 0 0 0  a c r e s  o f  o c e a n  s u b m e r g e d  l a n d s  o w n e d  b y  t h e  S t a t e  o u t s i d e  

t h e  1 9 7 4  S e t t l e m e n t  A g r e e m e n t  a r e a  a n d  a p p r o x i m a t e l y  9 , 0 0 0  a c r e s  

of N P R A  s u b s u r f a c e  o w n e d  b y  A S R C  a n d  o u t s i d e  t h e  1974 S e t t l e m e n t  

A g r e e m e n t  a r e a  w e r e  i n c l u d e d  i n  t h e  1 9 9 1  A g r e e m e n t .  I n  e a c h  

i n s t a n c e  t h e  p a r t i e s 1 u n d i v i d e d  p e r c e n t a g e  i n t e r e s t  i n  e a c h  

s e c t i o n  so e x t e n d e d  w a s  a d j u s t e d  t o  p r o v i d e  a 100 p e r c e n t  c r e d i t  

for l a n d s  o u t s i d e  t h e  o r i g i n a l  1974 S e t t l e m e n t  A g r e e m e n t  area.

F i n a l l y ,  t h e  p a r t i e s  a g r e e d  t h a t  t h e  S t a t e  o f  A l a s k a  w o u l d  

be t h e  e x e c u t i v e  r i g h t s  h o l d e r  f o r  b o t h  p a r t i e s '  i n t e r e s t s .  A s  

d e f i n e d  b y  t h e  1 9 9 1  A g r e e m e n t ,  t h e  S t a t e  is a u t h o r i z e d  t o  e n t e r  

i n t o  l e a s e s  o n  b e h a l f  of b o t h  A S R C  a n d  t h e  State. L e a s e  s a l e s  

w i l l  b e  c o n d u c t e d  in t h e  u s u a l  m a n n e r  a s  p r o v i d e d  by  T i t l e  38 of  

A l a s k a  S t a t u t e s ,  s u b j e c t  t o  all l e g a l  r e q u i r e m e n t s  o t h e r w i s e  

a p p l i c a b l e  t o  l e a s i n g  of S t a t e  lands. T h e  1 9 9 1  A g r e e m e n t
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i n c l u d e s  p r o v i s i o n s  to i n s u r e  t h a t  A S R C  is  t r e a t e d  f a i r l y  i n  t h e  

l e a s i n g  p r o c e s s .

T h u s ,  t h e  1 9 9 1  A g r e e m e n t  n o t  o n l y  s e t t l e s  l o n g - s t a n d i n g  

l i t i g a t i o n  b e t w e e n  A S R C  and t h e  State, it a n t i c i p a t e s  a n d  

r e s o l v e s  d i s p u t e s  r e g a r d i n g  t h e  e x i s t e n c e ,  e x t e n t  a n d  l o c a t i o n  o f  

s u b m e r g e d  l a n d s  o w n e d  b y  t h e  S t a t e  of A l a s k a .  F i n a l l y ,  A S R C  a n d  

t h e  D e p a r t m e n t  b e l i e v e  t h a t  b y  m e r g i n g  t i t l e  t o  u p l a n d s  a n d  

s u b m e r g e d  l a n d s  a n d  v e s t i n g  e x e c u t i v e  r i g h t s  i n  t h e  State, t h e  

1 9 9 1  A g r e e m e n t  w i l l  r e s u l t  in m a x i m u m  c e r t a i n t y  a n d  

p r e d i c t a b i l i t y  f o r  p o t e n t i a l  lessees, w h i c h  in t u r n  w i l l  m a k e  t h e  

i n t e r e s t s  o f  b o t h  t h e  S t a t e  a n d  A S R C  m o r e  m a r k e t a b l e .

O n  N o v e m b e r  28, 1989, t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  

t h e  D i s t r i c t  o f  A l a s k a  a p p r o v e d  t h e  a g r e e m e n t  i n  p r i n c i p l e ,  

i n c l u d i n g  t h e  s e c t i o n - b y - s e c t i o n  p e r c e n t a g e s  s e t  o u t  in E x h i b i t s  

E a n d  F t o  t h e  A g r e e m e n t .  (These p e r c e n t a g e s  h a v e  s i n c e  b e e n  

a d j u s t e d  s l i g h t l y  b y  m u t u a l  a g r e e m e n t  t o  c o r r e c t  e r r o r s  in 

c a l c u l a t i o n  a n d  m a k e  a l l o w a n c e  f o r  c o n t i n g e n c i e s  r e l a t i n g  t o  

f u t u r e  d i s p o s i t i o n  of N a t i v e  a l l o t m e n t  c l a i m s . )



II. SECTION-BY SECTION ANALYSIS OF THE 1991 AGREEMENT

T h e  f o l l o w i n g  s e c t i o n  p r o v i d e s  a m o r e  d e t a i l e d  s e c t i o n - b y -  

s e c t i o n  e x p l a n a t i o n  o f  t h e  t e r m s  of t h e  1991 A g r e e m e n t .  M u c h  o f  

t h e  c o m p l e x i t y  o f  t h e  d o c u m e n t  d e r i v e s  f r o m  t h e  c o n f u s e d  s t a t e  of 

t i t l e  i n  t h e  C o l v i l l e  D e l t a  a n d  t h e  t e c h n i c a l  n a t u r e  of  t h e  

e x e c u t i v e  r i g h t s  a r r a n g e m e n t .  T h e  u n d e r l y i n g  c o n s i d e r a t i o n  g i v e n  

b y  t h e  p a r t i e s  —  t h e  c r o s s  c o n v e y a n c e  of 5 0 %  u n d i v i d e d  i n t e r e s t s  

in t h e  l a n d s  s u b j e c t  t o  t h e  1974 p a r c e l - f o r - p a r c e l  E x c h a n g e  —  is 

s t r a i g h t f o r w a r d .

N o  e f f o r t  h a s  b e e n  m a d e  t o  t r e a t  e a c h  s u b s e c t i o n  

i n d i v i d u a l l y .  E m p h a s i s  is p l a c e d  o n  d r a w i n g  a t t e n t i o n  t o  

s i g n i f i c a n t  i s s u e s  a n d  s u m m a r i z i n g  c o m p l e x  t e c h n i c a l  p r o v i s i o n s .

I n t r o d u c t i o n .

T h i s  s e c t i o n  e x p l a i n s  t h a t  t h e  p u r p o s e  o f  t h e  a g r e e m e n t  is 

t o  s e t t l e  p e n d i n g  l i t i g a t i o n  b e t w e e n  A S R C  a n d  t h e  S t a t e  r e g a r d i n g  

t h e  e n f o r c e a b i l i t y  of t h e  1974 S e t t l e m e n t  A g r e e m e n t  a n d  t o  

e l i m i n a t e  t h e  p o t e n t i a l  f o r  f u t u r e  o w n e r s h i p  d i s p u t e s  o v e r  

s u b m e r g e d  l a n d s  b y  e x c h a n g i n g  u n d i v i d e d  i n t e r e s t s  in t h e  

s u b s u r f a c e  o f  s u b m e r g e d  l a n d s  a n d  u p l a n d s  a n d  e s t a b l i s h i n g  f i x e d  

r e v e n u e  s h a r i n g  p e r c e n t a g e s  f o r  t h e  s e t t l e m e n t  l a n d s  t h a t  w i l l  

n o t  c h a n g e  i n  t h e  e v e n t  of a c c r e t i o n ,  r e l i c t i o n  o r  a v u l s i o n .

1 2



Section 1: LEGISLATIVE A P P R O V A L .

T h i s  s e c t i o n  p r o v i d e s  f o r  s u b m i s s i o n  o f  t h e  1 9 9 1  A g r e e m e n t  

t o  t h e  l e g i s l a t u r e  (1.1) a n d  c o m m i e s  t h e  p a r t i e s  t o  t h e  f o r m  of 

t h e  l e g i s l a t i o n  a p p r o v i n g  t h e  s a m e  (1.2). T h e  p a r t i e s  m a y  

w i t h d r a w  a t  a n y  t i m e  p r i o r  t o  e n a c t m e n t  of a n  a c c e p t a b l e  b i l l  

a p p r o v i n g  t h e  1 9 9 1  A g r e e m e n t  (1.3(a)). If a n  a c c e p t a b l e  b i l l  is 

e n a c t e d ,  t h e  l i t i g a t i o n  w i l l  b e  d i s m i s s e d  (1.4) a n d  t h e  1 9 9 1  

A g r e e m e n t  w i l l  s u p e r s e d e  t h e  o b l i g a t i o n s  of t h e  p a r t i e s  u n d e r  t h e  

1 9 7 4  S e t t l e m e n t  A g r e e m e n t ,  u n l e s s  t h e  s t atute, t h e  1 9 9 1  A g r e e m e n t  

o r  a n y  c o n v e y a n c e  a u t h o r i z e d  b y  t h e  19 9 1  A g r e e m e n t  is s e t  a s i d e  

b y  t h e  c o u r t s  (1.3(b)). T h e  p a r t i e s  c o m m i t  n o t  t o  c r e a t e  a n y  

t h i r d  p a r t y  i n t e r e s t s  in t h e  l a n d s  s u b j e c t  t o  t h e  1 9 9 1  A g r e e m e n t  

p e n d i n g  d e l i b e r a t i o n s  o n  t h e  b i l l  (1.5).

S e c t i o n  2: L A N D S  S U B J E C T  T O  T H E  1991 S E T T L E M E N T  A G R E E M E N T

2 . 1  d e s c r i b e s  t h e  i n t e n t  o f  t h e  p a r t i e s  w i t h  r e s p e c t  t o  

i n c l u s i o n  o f  s u b m e r g e d  l a n d s  in t h e  1991 A g r e e m e n t ,  i n c l u d i n g  

o f f s h o r e  l a n d s  u n d e r  t h e  B e a u f o r t  Sea, t h e  C h u k c h i  S e a  a n d  t h e  

K a s e g a l u k  L a g o o n  n e c e s s a r y  to d e s c r i b e  s e t t l e m e n t  l a n d s  b y  f u l l  

s e c t i o n s .

2 .2 d e s c r i b e s  t h e  c u r r e n t  o w n e r s h i p  of t h e  N u i q s u t  

s u b s u r f a c e ,  i n c l u d i n g  A S R C ' s  r i g h t  t o  r e c e i v e  f u t u r e  c o n v e y a n c e s ,  

t h e  s t a t u s  o f  o u t s t a n d i n g  t h i r d  p a r t y  i n t e r e s t s  c r e a t e d  b y  e i t h e r
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t h e  S t a t e  or  A SRC, a n d  S t a t e  c l a i m s  o f  o w n e r s h i p  t o  s u b m e r g e d  

lands.

2.3 e x p l a i n s  p o s s i b l e  c h a n g e s  r e g a r d i n g  o w n e r s h i p  o f  t h e  

N u i q s u t  s u b s u r f a c e  (and c o r r e s p o n d i n g  c o r r e c t i o n s  t o  o w n e r s h i p  

p e r c e n t a g e s )  c o n t i n g e n t  u p o n  d i s p o s i t i o n  of p e n d i n g  N a t i v e  

a l l o t m e n t  a p p l i c a t i o n s  a n d  p o s s i b l e  e x c l u s i o n  of s e c t i o n s  f r o m  

t h e  s e t t l e m e n t  a r e a  in t h e  e v e n t  K u u k p i k  C o r p o r a t i o n  d o e s  n o t  

r e c e i v e  t i t l e  t o  t h e  s u r f a c e  estate. T h i s  l a t t e r  p r o v i s i o n  is 

n o w  m o o t .  T h e  B L M  r e c e n t l y  d e t e r m i n e d  t h a t  K u u k p i k  w a s  u n d e r­

s e l e c t e d  b y  a p p r o x i m a t e l y  500 acres, n o n e  of w h i c h  m a y  b e  

s e l e c t e d  f r o m  S t a t e  T A ' d  lands. As a c o n s e q u e n c e ,  a l l  o f  t h e  

l a n d s  i d e n t i f i e d  in  t h e  A g r e e m e n t  w i l l  in f a c t  r e m a i n  in  t h e  

A g r e e m e n t .  A n y  r e f e r e n c e s  t o  " o v e r - s e l e c t i o n "  b y  K u u k p i k  s h o u l d  

b e  d i s r e g a r d e d .

2 .4 p r o v i d e s  a c o m p a r a b l e  a n a l y s i s  t h e  S t a t e ' s  t i t l e  t o  t h e  

P o i n t  L a y  s u b s u r f a c e .

S e c t i o n  3: C O N V E Y A N C E  O F  I N T E R E S T  IN  L A N D S

3 . 1  c o m m i t s  A S R C  t o  c o n v e y  t o  t h e  S t a t e  t h e  a p p l i c a b l e  

p e r c e n t a g e  u n d i v i d e d  i n t e r e s t ,  a c c o r d i n g  t o  E x h i b i t  E, i n  e a c h  

s e c t i o n  o f  A S R C ' s  N u i q s u t  s u b s u r f a c e  a s  s o o n  a s  t h a t  s e c t i o n  h a s  

b e e n  f u l l y  c o n v e y e d  t o  ASRC, r e t a i n i n g  to  t h e  S t a t e  its o w n  

p e r c e n t a g e  i n t e r e s t ,  a l s o  a c c o r d i n g  t o  E x h i b i t  E. ( C o n v e y a n c e s
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a r e  n o t  c a l l e d  for u n t i l  all t i t l e  c o n t i n g e n c i e s  h a v e  b e e n  

r e s o l v e d . )

3.2(a) c o m m i t s  t h e  S t ate t o  c o n v e y  t h e  a p p l i c a b l e  p e r c e n t a g e  

u n d i v i d e d  i n t e r e s t  in t h e  P o i n t  L a y  s u b s u r f a c e ,  i n c l u d i n g  a n y  

s u b m e r g e d  l a n d s  t h e r e i n ,  as s e t  f o r t h  in E x h i b i t  F, t o  A S R C  

w i t h i n  30 d a y s  o f  t h e  f inal e f f e c t i v e  d a t e  o f  t h e  1 9 9 1  A g r e e m e n t ,  

r e t a i n i n g  i t s  o w n  p e r c e n t a g e  i n t e r e s t ,  a l s o  a s  d e s c r i b e d  in 

E x h i b i t  F.

3.2(b) o b l i g a t e s  t h e  S t a t e  to  m a k e  a c r o s s  c o n v e y a n c e  to 

A S R C  of  t h e  a p p l i c a b l e  u n d i v i d e d  p e r c e n t a g e  i n t e r e s t  in t h e  

N u i q s u t  s u b s u r f a c e ,  i n c l u d i n g  a n y  s u b m e r g e d  l a n d s  t h e r e i n ,  as s e t  

f o r t h  i n  E x h i b i t  E, r e t a i n i n g  t h e  a p p l i c a b l e  p e r c e n t a g e  i n t e r e s t  

t o  i t s e l f ,  a l s o  as  d e s c r i b e d  ir E x h i b i t  E.

3 .3 s t a t e s  t h a t  n o  c h a n g e  i n  t h e  b o u n d a r y ,  l o c a t i o n  o r  

e x t e n t  o f  s u b m e r g e d  l a n d s  or u p l a n d s  w i l l  a f f e c t  t h e  p e r c e n t a g e  

u n d i v i d e d  i n t e r e s t  c o n v e y e d  p u r s u a n t  to t h e  1 9 9 1  A g r e e m e n t .

T h e  n e t  e f f e c t  of t h e  c r o s s - c o n v e y a n c e s  c a l l e d  f o r  in 

S e c t i o n  3 is a n  e x c h a n g e  of u n d i v i d e d  i n t e r e s t s  i n  t h e  s u b s u r f a c e  

e s t a t e  s u c h  t h a t  t h e  t i t l e  to s u b m e r g e d  l a n d s  a n d  u p l a n d s  h a s  

b e e n  m e r g e d  a n d  t h e  p a r t i e s ,  f o r  a l l  time, w i l l  o w n  t h e i r  

r e s p e c t i v e  u n d i v i d e d  p e r c e n t a g e  i n t e r e s t  in e a c h  s e c t i o n  

a c c o r d i n g  t o  t h e  s c h e d u l e s  set f o r t h  in E x h i b i t s  E  a n d  F. T h i s
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p e r c e n t a g e  is f i x e d  a n d  w i l l  n o t  c h a n g e  r e g a r d l e s s  o f  t h e  a m o u n t  

o r  l o c a t i o n  of s u b m e r g e d  l a n d s  t h a t  m a y  b e  c o n t a i n e d  in t h e  

s e c t i o n  f r o m  t i m e  t o  time.

S e c t i o n  4: S U B S U R F A C E  A G R E E M E N T S  A F F E C T I N G  N U I Q S U T

S U B S U R F A C E  A N D  P O I N T  L A Y  S U B S U R F A C E :  G R A N T  O F  R I G H T S  T O  

E X E C U T I V E ;  R I G H T S  A N D  D U T I E S  O F  E X E C U T I V E .

4 . 1  A S R C  g r a n t s  t o  t h e  S t a t e  of A l a s k a  e x e c u t i v e  r i g h t s  in 

t h e  P o i n t  L a y  a n d  N u i q s u t  s u b s u r f a c e .  E x e c u t i v e  r i g h t s  a r e  

d e f i n e d  in s e c t i o n  11.8 as t h e  r i g h t  t o  f o r m u l a t e  a n d  i s s u e  

S u b s u r f a c e  A g r e e m e n t  S o l i c i t a t i o n s  a n d  t o  n e g o t i a t e  a n d  e x e c u t e  

S u b s u r f a c e  A g r e e m e n t s  —  p r i m a r i l y  oil a n d  g a s  l e a s e s  —  o n  

b e h a l f  o f  A S R C  w i t h  r e s p e c t  t o  A S R C ' s  i n t e r e s t  in  t h e  N u i q s u t  a n d  

P o i n t  L a y  s u b s u r f a c e .

4 . 2  r e q u i r e s  t h a t  t h e  S t a t e  w i l l  b e  h e l d  t o  a p r u d e n t  

l a n d o w n e r  s t a n d a r d ,  e x c e p t  to t h e  e x t e n t  t h a t  o b l i g a t i o n s  i m p o s e d  

o n  t h e  S t a t e  b y  l a w  r e q u i r e  it to a c t  o t h e r w i s e .  T h e  S t a t e  m u s t  

t r e a t  A S R C ' s  i n t e r e s t  in t h e  s a m e  m a n n e r  as it t r e a t s  its o w n  a n d  

m a y  n o t  a c t  s o  a s  to  b e n e f i t  i t s e l f  at t h e  e x p e n s e  o f  A S R C .  T h e  

l i m i t e d  p r u d e n t  l a n d o w n e r  s t a n d a r d  d o e s  n o t  c r e a t e  a f i d u c i a r y  

d u t y  t o  A S R C  b y  t h e  State. T h e  S t a t e  m a y  n o t  a s s i g n  its 

e x e c u t i v e  r i g h t s  w i t h o u t  t h e  c o n s e n t  o f  A S R C  (7.2).

4 . 3  p r o v i d e s  f o r  n o t i c e  to  a n d  c o n s u l t a t i o n  w i t h  A S R C  p r i o r
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to  e x e r c i s e  o f  e x e c u t i v e  r i g h t s  b y  t h e  State. It a l s o  p r o v i d e s  a 

m e c h a n i s m  f o r  r e s o l v i n g  d i s p u t e s  if t h e  t w o  p a r t i e s  a r e  u n a b l e  t o  

a g r e e  o n  t h e  s u b s t a n t i v e  t e r m s  of s u b s u r f a c e  a g r e e m e n t s  or 

s o l i c i t a t i o n s .  A S R C  m a y  r e f e r  d i s p u t e s  t o  a m e m b e r  of a p a n e l  of 

q u a l i f i e d  i n d e p e n d e n t  c o n s u l t a n t s  w h o  is c h a r g e d  w i t h  d e t e r m i n i n g  

w h e t h e r  t h e  a c t i o n  p r o p o s e d  b y  t h e  S t a t e  is c o n s i s t e n t  w i t h  t h e  

l i m i t e d  p r u d e n t  l a n d o w n e r  s t a n d a r d .  A  d e c i s i o n  in f a v o r  o f  t h e  

S t a t e  is b i n d i n g  o n  A S R C  w i t h o u t  r i g h t  of a p p e a l .  T h e  S t a t e  is 

n o t  b o u n d  b y  a d e c i s i o n  in f a v o r  o f  A S R C ,  b u t  is e x p o s e d  to  

f u t u r e  d a m a g e s  if it p r o c e e d s  a n d  a c o u r t  s u b s e q u e n t l y  u p h o l d s  

t h e  q u a l i f i e d  i n d e p e n d e n t  c o n s u l t a n t .

4 . 6  p r o v i d e s  t h a t  t h e  e x e c u t i v e  r i g h t s  of t h e  S t a t e  w i t h  

r e s p e c t  t o  a s u b s u r f a c e  a g r e e m e n t  c e a s e  u p o n  e x e c u t i o n  o f  t h e  

a g r e e m e n t .  T h e r e a f t e r ,  e a c h  s i d e  m a y  e x e c u t e  a m e n d m e n t s  or 

c h a n g e s  w i t h  r e s p e c t  t o  its o w n  u n d i v i d e d  i n t e r e s t  only.

4 . 8  r e l i e v e s  t h e  State, as e x e c u t i v e  r i g h t s  h o l d e r ,  of  a n y  

o b l i g a t i o n  t o  c o n d u c t  o p e r a t i o n s  o n  t h e  lands. R a t h e r ,  t h e  1 9 9 1  

A g r e e m e n t  c o n t e m p l a t e s  t h a t  t h e  S t a t e  w i l l  f u l f i l l  its 

o b l i g a t i o n s  b y  e n t e r i n g  in t o  a g r e e m e n t s  w i t h  t h i r d  p a r t i e s .

4 . 9  p r o v i d e s  t h a t  t h e  S t a t e  h a s  n o  r i g h t ,  o b l i g a t i o n ,  o r  

d u t y  t o  e n f o r c e  t h e  t e r m s  of s u b s u r f a c e  a g r e e m e n t s  o n c e  t h e y  a r e  

e x e c u t e d .  A S R C  is r e s p o n s i b l e  f o r  e n f o r c i n g  t h e  t e r m s  of a n y  

s u c h  a g r e e m e n t  a s  t h e y  r e l a t e  t o  i t s  i n t e r e s t s ,  a n d  t h e  S t a t e  is
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n o t  e x p o s e d  t o  a n y  l i a b i l i t y  f o r  f a i l u r e  t o  e n f o r c e  s u c h  

a g r e e m e n t s .

I n  o r d e r  t o  a c q u i r e  t i t l e  t o  s u b s u r f a c e  w i t h i n  NPRA, A S R C  

e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  t h e  s u r f a c e  owner, K u u k p i k  

C o r p o r a t i o n ,  n o t  t o  d e v e l o p  t h e  s u b s u r f a c e  of a n y  N P R A  s u b s u r f a c e  

w i t h o u t  f i r s t  o b t a i n i n g  K u u k p i k ' s  c o n s e n t .  A p p r o x i m a t e l y  9 , 0 0 0  

a c r e s  (all d e e m e d  t o  b e  100 o w n e d  b y  ASRC) a r e  a f f e c t e d  b y  t h i s  

c o n s e n t .  K u u k p i k  m a y  a l s o  h a v e  c o n s e n t  r i g h t s  f o r  l a n d s  in t h e  

v i c i n i t y  of t h e  v i l l a g e  u n d e r  S e c t i o n  14(f) o f  A N C S A .  A l t h o u g h  

t h e  S t a t e  w i l l  h o l d  e x e c u t i v e  r i g h t s  to  a l l  o f  t h i s  a c r e a g e ,  it 

is n o t  l i a b l e  f o r  f a i l u r e  to  l e a s e  a n y  s u c h  l a n d  if  K u u k p i k ' s  

c o n s e n t  is r e q u i r e d  a n d  c a n n o t  b e  o b t a i n e d .  T h e  1 9 9 1  A g r e e m e n t  

r e s o l v e s  t i t l e  d i s p u t e s  b e t w e e n  A S R C  a n d  t h e  S t a t e  o f  A l a s k a .  It 

d o e s  n o t  p u r p o r t  to  a f f e c t  t h e  r i g h t s  of K u u k p i k  a s  a g a i n s t  A S R C  

o r  t h e  S t a t e  (or v i c e  v e r s a ) . K u u k p i k  a n d  its c o u n s e l  h a v e  b e e n  

f u l l y  i n f o r m e d  of t h e  n e g o t i a t i o n s  a n d  h a v e  b e e n  s u p p l i e d  w i t h  

c o p i e s  o f  t h e  A g r e e m e n t ,  w h i c h  it s u p p o r t s .

4 . 1 4  p r e c l u d e s  c o m m u n i t i z i n g  s e t t l e m e n t  a c r e a g e  in a l e a s e  

w i t h  n o n - s e t t l e m e n t  a c r e a g e .  N o r  w i l l  t h e  i n c l u s i o n  o f  t w o  or 

m o r e  s e c t i o n s  of a c r e a g e  in a c o m m o n  l e a s e  r e s u l t  in p o o l i n g  or 

c o m m u n i t i z i n g  of t h e  i n t e r e s t s  in t h o s e  s e c t i o n s .  R e v e n u e s  a r e  

s h a r e d  s t r i c t l y  o n  a s e c t i o n - b y - s e c t i o n  b a s i s  a c c o r d i n g  to  t h e  

r e s p e c t i v e  p e r c e n t a g e s  s e t  out in E x h i b i t s  E a n d  F. T h i s  s e c t i o n  

p r e v e n t s  p r e j u d i c e  t h a t  m i g h t  r e s u l t  t o  e i t h e r  p a r t y  if
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u n p r o d u c t i v e  s e c t i o n s  c o u l d  b e  a v e r a g e d  in w i t h  p r o d u c t i v e  

s e c t i o n s .

4 . 1 5  p r o v i d e s  t h a t  u n t i l  s e c t i o n s  b e c o m e  f u l l y  c o n v e y e d  s u c h  

t h a t  t h e  p a r t i e s  a r e  o b l i g a t e d  t o  e x e c u t e  c r o s s  c o n v e y a n c e s  w i t h  

r e s p e c t  t o  t h a t  s e c t i o n ,  n e i t h e r  p a r t y  w i l l  g r a n t  t h i r d  p a r t y  

i n t e r e s t s  in  a n y  s u c h  s e c t i o n s  w i t h o u t  t h e  c o n s e n t  of t h e  o t h e r  

p a r t y .

S e c t i o n  5: M I N I M U M  C O V E N A N T S  R E Q U I R E D  IN A L L  S U B S U R F A C E

A G R E E M E N T S

T h i s  s e c t i o n  d e s c r i b e s  c e r t a i n  m i n i m u m  r e q u i r e m e n t s  f o r  a l l  

s u b s u r f a c e  a g r e e m e n t s  e x e c u t e d  b y  t h e  S t a t e  in t h e  e x e r c i s e  of 

i t s  e x e c u t i v e  r i g h t s .  S u b s e c t i o n  5.2 p r o v i d e s  a l i m i t e d  

e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  t h a t  t h e  e x e c u t i v e  p o w e r s  of  t h e  

S t a t e  c e a s e  f o l l o w i n g  e x e c u t i o n  of a s u b s u r f a c e  a g r e e m e n t .  In 

t h e  e v e n t  t h e  S t a t e  e x e r c i s e s  its d i s c r e t i o n  u n d e r  a l e a s e  

c o n t a i n i n g  a t e r m  p e r m i t t i n g  t h e  C o m m i s s i o n e r  t o  s e t  or a d j u s t  

r o y a l t y  v a l u a t i o n ,  t h e  C o m m i s s i o n e r ' s  d e t e r m i n a t i o n  s h a l l  b i n d  

A S R C ' s  i n t e r e s t  as w e l l .  T h i s  s e c t i o n  d o e s  n o t  r e q u i r e  t h e  

C o m m i s s i o n e r  t o  e x e r c i s e  h i s  d i s c r e t i o n  u n d e r  a n y  s u c h  l e a s e  a n d  

d o e s  n o t  e x p o s e  t h e  S t a t e  t o  a n y  l i a b i l i t y  for t h e  C o m m i s s i o n e r ' s  

e x e r c i s e  (or r e f u s a l  t o  e x e r c i s e )  of  h i s  d i s c r e t i o n .

Section 6: SUSPENSION OF EXECUTIVE RIGHTS
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T h e  1 9 9 1  A g r e e m e n t  c o n t e m p l a t e s  t h a t  t h e  State, in t h e  

e x e r c i s e  of its e x e c u t i v e  r i g h t s ,  w i l l  b e  b o u n d  b y  a l l  p r o v i s i o n s  

of  S t a t e  l a w  g o v e r n i n g  its c o n d u c t  a s  a p u b l i c  l a n d  o w n e r  a n d  

s o v e r e i g n .  T h e  1 9 9 1  A g r e e m e n t  f u r t h e r  c o n t e m p l a t e s  t h a t  

o c c a s i o n s  m a y  a r i s e  in w h i c h  t h e  S t a t e  c o n c l u d e s  t h a t  e n t e r i n g  

i n t o  a s u b s u r f a c e  a g r e e m e n t  w o u l d  n o t  be in t h e  p u b l i c  i n t e r e s t  

o r  w o u l d  c o n f l i c t  w i t h  s o v e r e i g n  o b l i g a t i o n s .  T h e  S t a t e  is n o t

l i a b l e  t o  A S R C  in s u c h  i n s t a n c e s .  S e c t i o n  6.1 (a) p r o v i d e s  t h a t

a f t e r  g i v i n g  a p p r o p r i a t e  n o t i c e  t o  t h e  State, h o w e v e r ,  e x e c u t i v e  

r i g h t s  a r e  s u s p e n d e d  A S R C  is t h e n  f r e e  t o  l e a s e  its o w n  

i n t e r e s t . 2 E x e c u t i v e  r i g h t s  r e t u r n  t o  t h e  S t a t e  if A S R C  

r e s c i n d s  its e l e c t i o n  t o  s u s p e n d  e x e c u t i v e  r i g h t s  u n d e r  S e c t i o n  

6.1(a) p r i o r  t o  e x e c u t i n g  a s u b s u r f a c e  a g r e e m e n t  w i t h  r e s p e c t  t o  

its i n t e r e s t  (6.3(a)). T h e  S t a t e ' s  e x e c u t i v e  r i g h t s  a r e  a l s o  

s u s p e n d e d  if e i t h e r  t h e  S t a t e  or  A S R C  e x e r c i s e  t h e i r  p o w e r  t o  

t e r m i n a t e  a s u b s u r f a c e  a g r e e m e n t  a n d  t h e  o t h e r  p a r t y  e l e c t s  n o t

t o  d o  so (6.1(b)). E x e c u t i v e  r i g h t s  r e t u r n  t o  t h e  S t a t e

a u t o m a t i c a l l y  a t  s u c h  t i m e  as n e i t h e r  t h e  S t a t e ' s  n o r  A S R C ' s  

i n t e r e s t  is s u b j e c t  t o  a s u b s u r f a c e  a g r e e m e n t  (6.3).

D u r i n g  a n y  p e r i o d  of t i m e  t h a t  e x e c u t i v e  r i g h t s  is 

s u s p e n d e d ,  t h e  r i g h t s  a n d  d u t i e s  of t h e  p a r t i e s  t o  o n e  a n o t h e r

T h e  r e s p e c t i v e  r i g h t s  o f  t h e  p a r t i e s  w o u l d  b e  g o v e r n e d  
b y  t h e  c o m m o n  l a w  o f  c o t e n a n c y .  B e c a u s e  t h e  l e s s e e  w o u l d  b e  
r e q u i r e d  t o  a c c o u n t  t o  t h e  S t a t e  for its u n l e a s e d  50 p e r c e n t  o f  
a n y  o i l  p r o d u c e d ,  s u c h  a l e a s e  w o u l d  b e  e c o n o m i c a l l y  u n a t t r a c t i v e  
a n d  t h e r e f o r e  i m p r o b a b l e .  In e f f e c t ,  t h e  l e s s e e  w o u l d  b e  
r e q u i r e d  t o  p a y  a r o y a l t y  t o  A S R C  o n  50% of t h e  o i l  p r o d u c e d  a n d  
g i v e  a 50% n e t  p r o f i t s  w o r k i n g  i n t e r e s t  to  t h e  State.
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a r e  g o v e r n e d  b y  t h e  l a w  of c o t e n a n c y  in common. E i t h e r  p a r t y  m a y  

d e v e l o p  t h e  s u b s u r f a c e  a n d  t h e  o t h e r  w i l l  s t i l l  r e c e i v e  its 

p e r c e n t a g e  s h a r e  o f  t h e  p r o c e e d s ,  a f t e r  d e d u c t i o n  of t h e  

c o t e n a n t ' s  c o s t s  o f  d e v e l o p m e n t .

S e c t i o n  7: M I S C E L L A N E O U S  R E S T R I C T I O N S  O N  B O T H  P A R T I E S

7 . 1  p r o v i d e s  t h a t  w h i l e  t h e  S t a t e  h o l d s  e x e c u t i v e  r i g h t s ,  

n e i t h e r  t h e  S t a t e  n o r  A S R C  m a y  b e c o m e  a l e s s e e  of t h e  l a n d s  or 

e n g a g e  in s e l f - d e v e l o p m e n t  w i t h o u t  t h e  c o n s e n t  of t h e  other.

7.3 p r o v i d e s  t h a t  n e i t h e r  side m a y  c o n v e y  its i n t e r e s t  in 

t h e  P o i n t  L a y  s u b s u r f a c e  o r  t h e  N u i q s u t  s u b s u r f a c e  w i t h o u t  t h e  

c o n s e n t  o f  t h e  o t h e r ,  a n d  a n y  s u c h  c o n s e n t  m a y  b e  c o n d i t i o n e d  o n  

t e r m i n a t i o n  o f  e x e c u t i v e  r i g h t s .  In s u c h  case, t h e  r e s p e c t i v e  

h o l d e r s  o f  t h e  p e r c e n t a g e  i n t e r e s t s  w o u l d  b e  c o t e n a n t s  in comm o n .

S e c t i o n  8: S T A T E ' S  R I G H T S  AS S O V E R E I G N

8 . 1  e x p l i c i t l y  p r o v i d e s  t h a t  n o t h i n g  in t h e  a g r e e m e n t  

d i m i n i s h e s  o r  a f f e c t s  t h e  s o v e r e i g n  r i g h t s  o f  t h e  S t a t e  w i t h  

r e s p e c t  t o  r e g u l a t i o n  o r  m a n a g e m e n t  of s u b m e r g e d  lands, f i s h  a n d  

game, o r  n a t u r a l  r e s o u r c e s .  A S R C ' s  o n l y  r e c o u r s e  is u n d e r  

s u b s e c t i o n  8 . 2  t o  c h a l l e n g e  t h e  c o n s t i t u t i o n a l i t y  o f  a st a t u t e ,  

o r  t h e  v a l i d i t y  o f  a r e g u l a t i o n ,  if it f e e l s  t h a t  t h e  s t a t u t e  o r  

r e g u l a t i o n  s i n g l e s  o u t  s e t t l e m e n t  l a n d s  for d i f f e r e n t  t r e a t m e n t
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f r o m  t h a t  a c c o r d e d  t o  o t h e r  l a n d  in t h e  State, o r  c a u s e s  i n j u r y -  

i n - f a c t  t o  a n y  r i g h t s  e x p r e s s l y  g r a n t e d  to  A S R C  u n d e r  t h e  1991 

A g r e e m e n t .

S e c t i o n  9: P R E E X I S T I N G  L E A S E S  O F  T H E  N U I Q S U T  S U B S U R F A C E

T h i s  s e c t i o n  d e s c r i b e s  t h e  c u r r e n t  s t a t u s  o f  l e a s e s  

a f f e c t i n g  t h e  N u i q s u t  s u b s u r f a c e ,  p r o v i d e s  f o r  s e p a r a t e  

a d m i n i s t r a t i o n  a n d  e n f o r c e m e n t  of t h e  p a r t i e s  r e s p e c t i v e  

p e r c e n t a g e  i n t e r e s t s  in  e x i s t i n g  leases, a n d  p r o v i d e s  f o r  an  

e q u i t a b l e  d i v i s i o n  o f  r e v e n u e s  r e c e i v e d  b y  e i t h e r  p a r t y  w i t h  

r e s p e c t  t o  l e a s e d  l a n d s  p r i o r  to  t h e  e f f e c t i v e  d a t e  of t h e  1 9 9 1  

A g r e e m e n t .  T h e  S e c t i o n  is c o m p l i c a t e d  by  t h e  f a c t  t h a t  A S R C  h a s  

n o t  r e c e i v e d  c o n v e y a n c e s  from t h e  U n i t e d  S t a t e s  f o r  all t h e  

N u i q s u t  s u b s u r f a c e  t o  w h i c h  it is e n t i t l e d .  1 9 9 1  A g r e e m e n t  d o e s

n o t  c o n t e m p l a t e  an  e x c h a n g e  of i n t e r e s t s  w i t h  r e s p e c t  t o  a n y

s e c t i o n  u n t i l  t h a t  s e c t i o n  h a s  b e c o m e  f u l l y  c o n v e y e d  t o  A S R C  (as

d e f i n e d  i n  S e c t i o n  1 1 . 1 2 ) .  Also, t h e  S t a t e  h a s  w a i v e d  i t s

a d m i n i s t r a t i o n  r i g h t s  w i t h  r e s p e c t  t o  l e a s e s  o n  s o m e  of t h e  l a n d s  

c o n v e y e d  t o  A S R C  b y  t h e  U n i t e d  States, b u t  h a s  n o t  w a i v e d  w i t h  

r e s p e c t  t o  o t h e r  l a n d s  s o  conveyed. C o n s e q u e n t l y ,  it t o o k  a l o t  

o f  v e r b i a g e  t o  a l i g n  a l l  the p r e e x i s t i n g  l e g a l  r e l a t i o n s h i p s  so 

t h a t  t h e y  c o n f o r m  t o  t h e  b a s i c  p a t t e r n  c o n t e m p l a t e d  b y  t h e  19 9 1  

A g r e e m e n t .  T h e  p r i n c i p l e s ,  h o w e v e r ,  a r e  s t r a i g h t f o r w a r d .

Section 10: MISCELLANEOUS
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T h i s  s e c t i o n  c o n t a i n s  a n u m b e r  of r o u t i n e  p r o v i s i o n s  

r e l a t i n g  t o  i n t e r p r e t a t i o n  a n d  a d m i n i s t r a t i o n  of t h e  1 9 9 1  

A g r e e m e n t .  N o t a b l e  p r o v i s i o n s  i n c l u d e  a r e q u i r e m e n t  t h a t  

s u b s u r f a c e  d a t a  b e  s h a r e d  to  t h e  m a x i m u m  e x t e n t  p e r m i t t e d  b y  

p r e e x i s t i n g  l e g a l  c o n s t r a i n t s  (10.3), s u b j e c t  t o  s t r i c t  

c o n f i d e n t i a l l y  r e q u i r e m e n t s  (10.1); s u b s e c t i o n  1 0 . 1 1  c o m m i t s  t h e  

p a r t i e s  t o  j o i n t  d e f e n s e  of t h e  1991 A g r e e m e n t ,  u n l e s s  t h e  

c h a l l e n g e  r e l a t e s  to  A S R C ' s  r e v e n u e  s h a r i n g  o b l i g a t i o n s  t o  o t h e r  

A N C S A  C o r p o r a t i o n s ,  in w h i c h  c a s e  A S R C  m u s t  d e f e n d ,  i n d e m n i f y  a n d  

h o l d  t h e  S t a t e  h a r m l e s s  f r o m  s u c h  claims.

S e c t i o n  11: D E F I N I T I O N S

T h i s  S e c t i o n  d e f i n e s  k e y  t e r m s  u s e d  t h r o u g h o u t  t h e  1 9 9 1  

A g r e e m e n t .

E X H I B I T S

E x h i b i t s  i n c l u d e  t h e  f o r m  of p r o p o s e d  l e g i s l a t i o n  ( E x h i b i t  

A, d i s c u s s e d  in S e c t i o n  III, below), m a p s  of t h e  l a n d s  s u b j e c t  t o  

t h e  1 9 9 1  A g r e e m e n t  (Exhibits C a n d  D) , s c h e d u l e s  o f  t h e  

r e s p e c t i v e  p e r c e n t a g e  u n d i v i d e d  i n t e r e s t  i n  e a c h  s e c t i o n  o f  l a n d  

s u b j e c t  t o  t h e  1991 A g r e e m e n t  (Exhi b i t s  E a n d  F) , a n d  s p e c i m e n  

c o p i e s  of  v a r i o u s  i n s t r u m e n t s  c a l l e d  f o r  in t h e  1 9 9 1  A g r e e m e n t  

( E x h i b i t s  G  - J ) .
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III. SECTION-BY-SECTION EXPLANATION OF HB416 AND SB369.

S e c t i o n  1. P U R P O S E . P r o v i d e s  t h a t  t h e  p u r p o s e  o f  t h e  B i l l  

is t o  p r o v i d e  f o r  t h e  s e t t l e m e n t  of o u t s t a n d i n g  l i t i g a t i o n  

b e t w e e n  t h e  S t a t e  a n d  ASRC.

S e c t i o n  2. R A T I F I C A T I O N . T h i s  S e c t i o n  r a t i f i e s  t h e  1 9 9 1  

A g r e e m e n t  " n o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  of l a w . "  B e c a u s e  

t h e  1 9 9 1  A g r e e m e n t  i n v o l v e s  an e x c h a n g e  of t h e  S t a t e ' s  m i n e r a l  

i n t e r e s t s  i n  t h e  N u i q s u t  a n d  P o i n t  L a y  s u b s u r f a c e ,  l e g i s l a t i v e  

a p p r o v a l  is r e q u i r e d .  A l i e n a t i o n  of the S t a t e ' s  m i n e r a l  i n t e r e s t  

is p r o h i b i t e d  b y  S e c t i o n  6 ( i) of t h e  A l a s k a  S t a t e h o o d  Act. In 

1976, h o w e v e r ,  C o n g r e s s  a m e n d e d  S e c t i o n  22(f) of t h e  A l a s k a  

N a t i v e  C l a i m s  S e t t l e m e n t  A c t  to p e r m i t  t h e  S t a t e  o f  A l a s k a  t o  

e n t e r  i n t o  e x c h a n g e s  of la n d  "for t h e  p u r p o s e  of e f f e c t i n g  l a n d  

c o n s o l i d a t i o n s  o r  t o  f a c i l i t a t e  t h e  m a n a g e m e n t  o r  d e v e l o p m e n t  of 

t h e  l a nd, o r  f o r  o t h e r  p u b l i c  p u r p o s e s . "  E x c h a n g e s  m u s t  b e  of 

e q u a l  v a l u e  u n l e s s  f o u n d  t o  be  in t h e  p u b l i c  i n t e r e s t  " b y  t h e  

a p p r o p r i a t e  S e c r e t a r y . "  T h e  U n i t e d  S t a t e s  h a s  c o n f i r m e d  t h a t  its 

c o n s e n t  t o  t h e  e x c h a n g e  is n o t  r e q u i r e d  a n d  t h a t  t h e  r e q u i r e m e n t s  

o f  S e c t i o n  6(i) of t h e  S t a t e h o o d  A c t  and 22(f) of A N C S A  w i l l  b e  

s a t i s f i e d  a s  l o n g  as t h e  a p p r o p r i a t e  S t a t e  a p p r o v i n g  a u t h o r i t y  

f i n d s  t h e  e x c h a n g e  to b e  in t h e  p u b l i c  i n t e r e s t .

C h a p t e r  50 of T i t l e  38 of A l a s k a  S t a t u t e s  p r o v i d e s  a u t h o r i t y
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f o r  e x c h a n g e s  o f  t h e  S t a t e ' s  m i n e r a l  e s t a t e ,  i n c l u d i n g  t h e  

m i n e r a l  e s t a t e  in s u b m e r g e d  lands. F o r  a v a r i e t y  of r e a s o n s ,  

h o w e v e r ,  t h a t  C h a p t e r  d o e s  n o t  p r o v i d e  a n  a p p r o p r i a t e  v e h i c l e  f o r  

t h e  s e t t l e m e n t  o f  litiga t i o n .  A m o n g  o t h e r  t h i n g s ,  C h a p t e r  50 

c o n t e m p l a t e s  a v o l u n t a r y  e x c h a n g e  for e q u a l  v a l u e s  a n d  r e q u i r e s  

a p p r a i s a l s  a n d  a s e r i e s  of  p u b l i c  h e a r i n g s  o n  p r o p o s e d  e x c h a n g e s .  

A l t h o u g h  t h e  S t a t e  a n d  A S R C  b e l i e v e  t h a t  t h e  c o n s i d e r a t i o n  g i v e n  

a n d  r e c e i v e d  in t h e  e x c h a n g e  is r o u g h l y  equal, n o  e f f o r t  h a s  b e e n  

m a d e  t o  a p p r a i s e  t h e  lands. T h e  t e r m s  o f  t h e  e x c h a n g e  a r e  

i n f l u e n c e d  b y  f a c t o r s  o t h e r  t h a n  l a n d  v a l u e s  (w h i c h  a r e  h i g h l y  

s p e c u l a t i v e ,  in a n y  event), i n c l u d i n g  e a c h  s i d e ' s  a s s e s s m e n t  of 

t h e  r i s k s  of l i t i g a t i o n .  Finally, s e t t l e m e n t  n e g o t i a t i o n s  h a v e  

n e c e s s a r i l y  a n d  a p p r o p r i a t e l y  b e e n  c o n d u c t e d  in c l o s e d  s e s s i o n s .  

P u b l i c  i n v o l v e m e n t  is p r o v i d e d  t h r o u g h  t h e  p r o c e s s  o f  l e g i s l a t i v e  

r a t i f i c a t i o n ,  b u t  c o u l d  n o t  r e a l i s t i c a l l y  h a v e  b e e n  p r o v i d e d  

e a r l i e r  in t h e  p r o c e s s ,  as c o n t e m p l a t e d  f o r  a v o l u n t a r y  e x c h a n g e  

u n d e r  C h a p t e r  50. T h e  " n o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  of 

A l a s k a  l a w "  w i l l  c l a r i f y  t h a t  t h e  e x c h a n g e  c o n t e m p l a t e d  b y  t h e  

1 9 S I  A g r e e m e n t  is n o t  s u b j e c t  t o  t h e  r e q u i r e m e n t s  of  C h a p t e r  50.

I n  a d d i t i o n  t o  A S  38.50, t h e  " n o t w i t h s t a n d i n g  a n y  o t h e r  

p r o v i s i o n  o f  A l a s k a  law" is i n t e n d e d  s a t i s f y  a n y  o t h e r  p r o v i s i o n  

o f  S t a ; e  l a w  t h a t  m i g h t  s u b s e q u e n t l y  be  r a i s e d  t o  d e f e a t  t h e  

s e t t l e m e n t  i t s elf. T h e  B i l l  d e l i b e r a t e l y  u s e s  b r o a d  l a n g u a g e  t o  

a c c o m p l i s h  t h i s  r e s ult. A m o n g  o t h e r  t h i n g s ,  t h i s  l a n g u a g e  is 

i n t e n d e d  t o  m a k e  it c l e a r  t h a t  in c a r r y i n g  o u t  t h e  p r o v i s i o n s  o f
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t h e  s e t t l e m e n t  t h e  C o m m i s s i o n e r  is a c t i n g  p u r s u a n t  t o  t h e  m a n d a t e  

o f  t h e  l e g i s l a t u r e  and n o t  e x e r c i s i n g  h i s  d i s c r e t i o n  u n d e r  o t h e r  

s t a t u t o r y  p r o v i s i o n s  t h a t  a u t h o r i z e  a d m i n i s t r a t i v e  d i s p o s i t i o n  of 

— s t a t e — lands-;— S p e c i f i c a l l y ,  t h i s  language-r— t o g e t h e r — w i t h - s e c t i o n  - 

3 of t h e  B i l l  d i s c u s s e d  below, r e l i e v e  t h e  C o m m i s s i o n e r  o f  a n y  

f u r t h e r  n o t i c e ,  h e a r i n g  o r  p u b l i c  i n t e r e s t  f i n d i n g  r e q u i r e m e n t s  

p r i o r  t o  m a k i n g  t h e  c o n v e y a n c e s  r e q u i r e d  b y  t h e  1 9 9 1  A g r e e m e n t .

T h i s  e x e m p t i o n  e x t e n d s  o n l y  t o  t h o s e  a c t i o n s  m a n d a t e d  b y  t h e  

1 9 9 1  A g r e e m e n t  n e c e s s a r y  t o  c a r r y  o u t  t h e  s e t t l e m e n t  a n d  r a t i f i e d  

b y  t h e  B ill. S i n c e  t h e  1991 A g r e e m e n t  c o n t e m p l a t e s  t h a t  t h e  

C o m m i s s i o n e r  w i l l  e x e r c i s e  h i s  e x e c u t i v e  r i g h t s  c o n s i s t e n t  w i t h  

s t a t u t o r y  c o n s t r a i n t s  a n d  does n o t  w a i v e  a n y  s o v e r e i g n  p o w e r s  of 

t h e  S t a t e  of  A l a s k a ,  a n y  d e v e l o p m e n t  a c t i v i t i e s  t h a t  o c c u r  

s u b s e q u e n t  t o  t h e  e x c h a n g e  w i l l  be  f u l l y  s u b j e c t  t o  t h e  s t a t u t o r y  

a n d  r e g u l a t o r y  p r o c e d u r e s  n o r m a l l y  a p p l i c a b l e  t o  a d m i n i s t r a t i o n  

of  S t a t e  lands. S p e c i f i c a l l y ,  l e a s e  s a l e s  w i l l  b e  c o n d u c t e d  i n  

t h e  n o r m a l  m a n n e r  a n d  all r e g u l a t o r y  r e q u i r e m e n t s  w i l l  be  

o b s e r v e d ,  i n c l u d i n g  c o a s t a l  z o n e  c o n s i s t e n c y  a n d  p u b l i c  i n t e r e s t  

f i n d i n g s .  T o  t h e  e x t e n t  t h a t  A S R C  e x e r c i s e s  p o w e r s  a s  a 

l a n d o w n e r ,  t h i s  l e g i s l a t i o n  d o e s  n o t  e x e m p t  A S R C  f r o m  f e d e r a l ,  

s t a t e  o r  l o c a l  r e q u i r e m e n t s  o t h e r w i s e  a p p l i c a b l e  t o  p r i v a t e  

l a n d o w n e r s .

S e c t i o n  2 a l s o  p r o v i d e s  t h a t  "no s t a t u t o r y  o r  c o m m o n  l a w  

r u l e s  a g a i n s t  p e r p e t u i t i e s  or r e s t r a i n t s  o f  a l i e n a t i o n  of
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p r o p e r t y  s h a l l  a p p l y  t o  t h e  s e t t l e m e n t  a g r e e m e n t  o r  t o  a n y  

i n t e r e s t  or  p o w e r  c r e a t e d  b y  it." T h e  1991 A g r e e m e n t  c o m m i t s  t h e  

S t a t e  a n d  A S R C  p e r m a n e n t l y  to m e r g e  t h e i r  t i t l e s  w i t h  n o  r i g h t  o f  

p a r t i t i o n ,  t o  j o i n t l y  l e a s e  a n d  d e v e l o p  t h e i r  i n t e r e s t s ,  a n d — t o —  

t a k e  a n u m b e r  of o t h e r  s t e p s  w i t h  r e s p e c t  t o  t h e i r  l a n d s  f o r  a n  

i n d e f i n i t e  p e r i o d  of time. T h e  l a w  is g e n e r a l l y  h o s t i l e  t o  s u c h  

p e r p e t u a l  r e s t r i c t i o n s  or r e s t r a i n t s  on a l i e n a t i o n  t h a t  m i g h t  b e  

d e e m e d  u n r e a s o n a b l e .  A S  34. 2 7 . 0 1 0 ,  f o r  e x a m p l e ,  p r o v i d e s  t h a t  a n  

i n t e r e s t  t h a t  w o u l d  v i o l a t e  the r u l e  a g a i n s t  p e r p e t u i t i e s  m a y  b e  

r e f o r m e d  b y  a court. If t h e  r u l e s  apply, t h e  1 9 9 1  A g r e e m e n t  

c o u l d  b e  c h a l l e n g e d  at a n y  t i m e  b y  t h e  S t a t e  o r  A S R C  (or p o s s i b l y  

in a c i t i z e n  suit) a n d  s t r i c k e n  d o w n  or m o d i f i e d  in  w a y s  t h a t  

w e r e  n e v e r  i n t e n d e d .

A  m a j o r  c o n s i d e r a t i o n  of b o t h  t h e  S t a t e  a n d  A S R C  in e n t e r i n g  

i n t o  t h e  1 9 9 1  A g r e e m e n t  is i m p r o v i n g  m a r k e t a b i l i t y  o f  ti t l e .

T h i s  o b j e c t i v e ,  a n d  t h e  b e n e f i t s  of  t h e  s e t t l e m e n t ,  w o u l d  b e  

f r u s t r a t e d  if t h e  m e r g i n g  of title, p r o h i b i t i o n  a g a i n s t  p a r t i t i o n  

o f  t h o s e  i n t e r e s t s  a n d  e x e c u t i v e  r i g h t s  p r o v i s i o n s  w e r e  e v e r  

s u c c e s s f u l l y  c h a l l e n g e d  as v i o l a t i v e  of t h e  r u l e  a g a i n s t  

p e r p e t u i t i e s  o r  as an  u n r e a s o n a b l e  r e s t r a i n t  o n  a l i e n a t i o n .  

A c c o r d i n g l y ,  S e c t i o n  2 e x e m p t s  t h e  1 9 9 1  A g r e e m e n t  f r o m  t h e s e  

r e q u i r e m e n t s .

S e c t i o n  3. C O M M I S S I O N E R  A U T H O R I T Y . T h i s  s e c t i o n  

a f f i r m a t i v e l y  a u t h o r i z e s  a n d  d i r e c t s  t h e  C o m m i s s i o n e r  t o  c a r r y

27



o u t  t h e  e x c h a n g e  a n d  m a k e s  it c l e a r  t h a t  in d o i n g  so  h e  c a r r i e d  

o u t  t h e  m a n d a t e  of t h e  l e g i s l a t u r e .  T h e  C o m m i s s i o n e r  is n o t  

a u t h o r i z e d ,  h o w e v e r ,  t o  m a t e r i a l l y  a m e n d  t h e  1 9 9 1  A g r e e m e n t  

w i t h o u t  c o m i n g  b a c k  t o  t h e  l e g i s l a t u r e  f o r  a p p r o v a l .

S e c t i o n  4. R E C O R D A T I O N . T h i s  s e c t i o n  r e q u i r e s  t h e  

C o m m i s s i o n e r  t o  r e c o r d  t h e  1991 A g r e e m e n t  in t h e  a p p r o p r i a t e  

r e c o r d i n g  o f f i c e ,  i n c o r p o r a t e  it i n t o  t h e  D N R  l a n d  r e c o r d  s y s t e m ,  

a n d  d e p o s i t  a s i g n e d  o r i g i n a l  w i t h  t h e  S t a t e  A r c h i v i s t .

S e c t i o n  5. A C T I O N S . In o r d e r  to  m i n i m i z e  t h e  p o s s i b i l i t y  

t h a t  t h e  e x c h a n g e  w i l l  h a v e  to  be u n w o u n d  a f t e r  t h e  S t a t e  a n d  

A S R C  h a v e  c o m m i t t e d  t h e m s e l v e s  t o  m a k i n g  t h e  c o n v e y a n c e s  a n d  

t a k i n g  t h e  o t h e r  a c t i o n s  r e q u i r e d  b y  t h e  1 9 9 1  A g r e e m e n t ,  t h i s  

s e c t i o n  p r o v i d e s  t h a t  a n y  a c t i o n  c h a l l e n g i n g  t h e  l e g a l i t y  o f  t h e  

1 9 9 1  A g r e e m e n t  m u s t  b e  c o m m e n c e d  w i t h i n  s i x  m o n t h s  of t h e  

e f f e c t i v e  d a t e  o f  t h e  l e g i s l a t i o n .  S p e c i f i c a l l y  t h i s  p r o v i s i o n  

w i l l  i n s u r e  t h a t  t h e  S t a t e  and A S R C  w i l l  k n o w  w h e t h e r  t h e  

e x c h a n g e  is g o i n g  t o  b e  c h a l l e n g e d  b e f o r e  t h e  C o l v i l l e  D e l t a  

l a n d s  a r e  l e a s e d  in a S t a t e  l e a s e  s a l e  s c h e d u l e d  f o r  D e c e m b e r  

1992. T h e  A c t  i t s e l f  m a y  n o t  b e  c o n s t r u e d  a s  c r e a t i n g  a n y  r i g h t s  

in a n y  p a r t y  n o t  p r i v y  t o  t h e  1991 A g r e e m e n t  t o  c h a l l e n g e  t h a t  

A g r e e m e n t  o r  t h e  Act. F i nally, t h e  S e c t i o n  w a i v e s  t h e  s o v e r e i g n  

i m m u n i t y  of t h e  S t a t e  of A l a s k a  to a n y  s u i t  b r o u g h t  b y  A S R C  t o  

e n f o r c e  t h e  1991 A g r e e m e n t ,  p r o v i d e d  t h a t  a n y  s u c h  a c t i o n  is 
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The State of Ala s k a  ("State") and A r c t i c  Slope Regional 

C orpo r a t i o n  ("ASRC") sued each other, in two separate lawsuits, 

over the v a l i d i t y  of a Ma r c h  1974 Agreement ("1974 Agreement"). 

The lawsuits were entitled:

(1) S t a t e  o f  A la s k a  v .  A r c t i c  S l o p e  R e g i o n a l  C o r p o r a t i o n ,  
3 A N - 85-15523 Civil, Alaska Superior Court, Third 
Judicial District, filed N o v e m b e r  7, 1985.

(2) A r c t i c  S l o p e  R e g i o n a l  C o r p o r a t i o n  v .  L e n n ie  
B o s t o n - G o r s u c h  a n d  G a ry  C. G u s t a f s o n ,  Civil No.
J85-026, U n i t e d  States District Court For Alaska, in 
Juneau, filed October 2, 1985.

In 1990, the federal court lawsuit was d i s m i s s e d  without

p r e judice to A S R C ' s  right to refile it. The State and A S R C  now

w i s h  to dismiss the state court lawsuit, also without prejudice,

and settle claims a n d  counterclaims m a d e  in the two lawsuits.

The State a n d  A S R C  have fully and independently

a n a l y z e d  the s t r e n g t h  of their respective lit i g a t i o n  positions

regarding the e n f o r c e a b i l i t y  of the 1974 Agreement. In settling,

th e  p a r t i e s 1' u n d e r s t a n d  that each gives up the right to

d i s c o v e r  fully the strength or weakness of the other party's

p o s i t i o n  in e x c hange f o r  the certainties of settlement and in

or d e r  to a v o i d  the r i s k  of a n  u n f a v o r a b l e  outcome in the

litigation. R e s o l u t i o n  of the l i t igation a n d  uncertainties

relating to titles as set out in this Settlement A g r eement will

result in material bene f i t  b o t h  to the State and its citizens and

to ASRC, a n d  is in the best interests of the public.

The l i t i g a t i o n  concerns a dispute b e t w e e n  ASRC and the

State over the o w n e r s h i p  of lands loca t e d  n e a r  Nuiqsut and Point

Lay. To settle the dispute, the State a n d  A S R C  h a v e  a g r e e d  in

1AWords a n d  p h r a s e s  p r i nted in the text of this Agreement in 
bo l dface are d e f i n e d  in Section 11.
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this Settlement Agreement to effect an exchange of undivided 

interests in the s u b s u r fa c e  of all the disputed lands, as 

authorized und e r  section 22(f) of ANCSA, so as to cause the 

s u b s u r f a c e  in all these lands to be owned in undivided interests 

b y  the State and ASRC. The disputed lands have numerous bodies 

of wa t e r  wit h i n  or adjacent to them. The State claims that many 

of these bodies of water cover submerged lands which it wholly 

owns b y  virtue of the United States Constitution's equal footing 

doctrine and the federal Submerged Lands Act. For various 

reasons, ASRC disputes the State's claims. Moreover, the 

extensive nature of the bodies of water and seacoast makes the 

boundaries b e t w e e n  uplands and submerged lands within portions of 

the areas subject to the potential of accretion, reliction, and 

avulsion. The possibility of future disputes about the ownership 

of a n d  the boundaries b e t ween uplands a n d  submerged lands wo u l d  

make it extremely difficult for either the State or A S R C  to 

exploit the lands, whichever pa r t y  a court might decide owned 

them. Therefore, in order to eliminate the potential for future 

ownership disputes, in this Settlement Agreement ASRC and the 

State have a g r e e d  to exchange un d i v i d e d  interests in the 

s u b s u r fa c e  in the submerged lands and in the uplands and to 

establish a fixed revenue sharing percentage for the lands which 

wo u l d  not change in the event of accretion, reliction, or 

avulsion.

Except as p r o v i d e d  b e l o w  in section 6 (governing 

consequences of separate t e r mination of a S u b su r fa ce  A greem ent) 
and s u b s e c t i o n  9.5 (governing d i v i s i o n  of revenue from certain 

l e a s e s ) , this Settlement A g r eement provides that all s u b s u r fa c e  
re v e n u e s  rela t e d  to, or g e n erated b y  the exploration, 

development, production, or other e x ploitation of, or the lease, 

sale, or o t h e r  d i s p o s i t i o n  of, any interest in the N u iqsu t 
s u b s u r fa c e  a n d  the P o in t  Lay s u b s u r fa c e  will belong to A S R C  or 

the State, respectively, as the owner of that interest pursuant 

to S e c t i o n  3.

A S R C  a n d  the State furt h e r  agree as follows:
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1 . STATS LEGISLATIVE APPROVAL.
1 .1 .  1992 L e g i s l a t i v e  S e s s io n .

A S R C  a n d  the State will submit this Settlement 

Agreement to the Sec o n d  S e s s i o n  of the Seventeenth Alaska 

Legislature for the Legislature's approval.

1 .2 .  Form o f  A p p r o v a l; No Changes W ith ou t M utual C o n se n t.
ASRC a n d  the State will submit a bill to the

Legislature approving this Settlement Agreement as set out in 

Exhibit A. N e i ther A S R C  nor the State will seek changes in the 

bill without the p r i o r  w r i t t e n  consent of the other party.

1 .3 .  E f f e c t  o f  W ithdraw al o f  E ith e r  P a r ty , L e g i s la t i v e
Change, L e g i s l a t i v e  A p p ro v a l, o r  S u bseq u en t C ou rt
I n v a l id a t i o n .
(a) This Settlement A g r eement will be whol l y  v o i d  and 

of no effect if either p a r t y  withdraws from it b e f o r e  the F in a l 
E f f e c t i v e  D a te . A f t e r  s u c h  a withdrawal, either p a r t y  m a y  s e e k  a 

judicial d e c laration as to the v a l i d i t y  of, and appropriate 

orders w i t h  respect to, the 1974 Agreement and pur s u e  the claims, 

counterclaims, a n d  d e f enses a s s e r t e d  in the two lawsuits cited in 

the Introduction above. E i t h e r  p a r t y  m a y  withdraw, without 

cause, from this S e t tlement Agr e e m e n t  before the F in a l  E f f e c t i v e  
D a ts  b y  delivering w r i t t e n  notice of withdrawal to the other 

party.

(b) S u b ject to p a r a g r a p h  1.3(a), if the bill as set 

out in Exhibit A  (or a n o ther bill approving this Settlement 

Agr e e m e n t  a n d  m u t u a l l y  a p p r o v e d  b y  the C om m issioner of Natural 

Resources a n d  ASRC) b e c o m e s  law, then thereafter neither the 

State n o r  ASRC may s e e k  t o  enforce the 1974 Agreement or pursue 

the claims, counterclaims, or defenses asserted in the two 

l awsuits c i t e d  above in the I n t r o d u c t i o n  against e a c h  other 

unless:

(1) the l a w  is adjudged, in a final state or federal 
court judgment, a f t e r  <l11 appeals are decided, wholly 
u n c o n s t i t u t i o n a l ;

(2 ) the e n t i r e t y  of this Settlement A g r eement is 
otherwise adjudged, in a final s ;ate or federal court
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judgment, after all appeals are decided, to be wholly 
illegal o r  wholly unenforceable for any reason; or

(3) (i) any conveyance required by this Settlement
Agreement, or its subsections 3.1, 3.2, sections 4, 5, 6, 7, 
8, 9, or s u b section 10.11 (singly or in combination) is 
d e t e r m i n e d  in a final state or federal court judgment, after 
all appeals are decided, to be illegal or u n enforceable for 
any reason, a n d  (ii) either the State or ASRC gives w r i tten 
notice to the other that it has elected to resc i n d  this 
Settlement Ag r e e m e n t  wit h i n  sixty (60) days a f t e r  all 
appeals are d e c i d e d  and the judgment becomes final.

(c) The running of any statute of limitations that 

might bar enforcement of the 1974 Agreement as b e t w e e n  the State 

and A S R C  is h e r e b y  suspended, until the earliest of: (i) the

date w h e n  this Settlement Agreement becomes v o i d  pursuant to 

p aragraph 1.3(a); (ii) the date w h e n  a judgment d e t e r m i n i n g  

either the law to be w h o l l y  unconstitutional as d e s cribed in 

subparagraph 1 . 3 ( b ) (1) or this Settlement A g r eement to be w h o l l y  

illegal or w h o l l y  unenforceable as described in s u b p a r a g r a p h  

1 . 3 ( b ) (2) becomes final (after all appeals are decided); or 

(iii) the date on w h i c h  either the State or A S R C  gives notice of 

r escission of this Settlement A g r eement pursuant to subpar a g r a p h  

1.3(b) (3) .

(d) Should a judgment described in subparagraph (1) or

(2) o r  a noti c e  d e s c r i b e d  in subparagraph (3) of p a r a g r a p h  1.3(b) 

become final o r  be given, this Settlement Agreement shall be v o i d  

and of no effect, a n d  thereafter either p a r t y  m a y  seek a judicial 

decla r a t i o n  as to the v a l i d i t y  of, a n d  a p propriate orders w i t h  

respect to, the 1974 A g r eement and purs u e  the claims, 

counterclaims, and defenses a s s erted in the two lawsuits cited in 

the I n t r o d u c t i o n  above; p r o v i d e d  only that the provisions of 

p ar a g r a p h s  1.3(c) a n d  1.3(e) shall nevertheless be a n d  remain 

effective.

(e) Sho u l d  this Settlement Agreement b e c o m e  v o i d  as 

p r o v i d e d  in p a r a g r a p h  1.3(d), the State and A S R C  each shall 

execute a n d  d e l i v e r  all conveyances and other documents a n d  do 

all ot h e r  things n e c e s s a r y  or desirable to recon v e y  interests
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conveyed pr i o r  to such voidance, to the extent such conveyances 

were made pursuant to Section 3 of this Settlement Agreement. 

Reconveyances shall be made subject to S u b s u r fa ce  A greem ents and 
other third-party rights created after the Section 3 conveyance 

pursuant to this Settlement Agreement, if the third party or 

party to the S u b s u r fa ce  Agreem ent is not affiliated with the 

party that c r e ated the interest or executed the S u b s u r fa ce  
A greem ent; a n d  the rights, estates, and obligations of such third 

parties shall not be affected or terminated b y  reason of this 

Settlement Agreement having become void.

1 .4 .  D is m is s a l o f  L i t i g a t i o n .
Within ten (10) days after the Final E f f e c t i v e  D ate of 

this Settlement Agreement, ASRC and the State will file in 

Superior Court a Stipulation for Dismissal in the form set out in 

Exhibit B.

1 .5 .  C r e a t io n  o f  T h ir d -P a r ty  I n t e r e s t s  W h ile  B i l l  I s
P en d in g .
N e i t h e r  A S R C  nor the State will create or grant any 

third-party interest in the N u iq su t s u b s u r fa c e  or the P o in t  Lay 
s u b s u r fa c e  bef o r e  the F in a l E f f e c t i v e  D ate of this Settlement 

Agreement; thereafter, the creation of third par t y  interests and 

the mana g e m e n t  of the N u iqsu t s u b s u r fa c e  and P o in t  Lay subsurface 
will be governed b y  the terms of this Settlement Agreement. 

However, before the F in a l  E f f e c t i v e  D ate ;of this Settlement 

Agreement, the State m a y  issue permits, rights-of-way, and the 

like a u t horizing surface activities or operations in the area, 

and e i t h e r  the State o r  A S R C  (acting with respect to those oil 

and gas leases w h i c h  it n o w  has the right to administer) m a y  

a u t horize assignments of or routine amendments to existing oil 

and gas leases a f f e c t i n g  sections of the N u iq su t s u b s u r fa c e ,  so 

long as these actions do not create a permanent encumbrance with 

respect to the s u b s u r fa c e  and the amendments do not m a t erially 

alter the terms, conditions, or provisions of existing oil and 

gas leases.
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2 . LANDS SUBJECT TO 1991 SETTLEMENT AGREEMENT.
2 .1 .  Subaargad Land* and S e a c o a s t  B o u n d a r ie s .

(a) ASRC and the State have b e e n  unable to reach 

agreement as to a specific legal definition of "submerged lands" 

or as to the boundaries, location, or extent of submerged lands 

included in the N uiqaut s u b s u r fa c e  or the P o in t  Lay s u b s u r fa c e  or 

as to the pro p e r  standards or legal principles or procedures to 

be applied to determine the existence, boundaries, location, or 

extent of submerged lands. T h e y  also recognize that the 

boundaries, location, or extent of submerged lands may change 

because of accretion, reliction, or avulsion. They also realize 

that the ability of each to lease or exploit or realize benefit 

from the s u b s u r fa c e  wo u l d  be ad v e r s e l y  a f f ected by the 
po s sibility that future changes in the boundaries, location, or 

extent of submerged lands could result in changes in ownership. 

Therefore, the respective u n d i v i d e d  interests as provided for in 

Section 3 of the State a n d  A S R C  in the s u b s u r fa c e  in the entirety 

of each section or p o r t i o n  of a s e c tion o f  land with i n  the 

N u iqaut s u b a u r fa c o  a n d  the P o in t  Lay a u b s u r fa c o  will not change 

or be a l t e r e d  b y  virtue of any future changes in the boundaries, 

location, or extent of s u b merged lands or uplands within a 

section or p o r t i o n  of a sect i o n  of land. Conversely, this 

Settlement Agreement is not i n t ended to be a n d  m a y  not be 

construed as, an agreement as to the actual extent, if any, of 

uplands or submerged lands in any area or section, or as an 

agreement as to the p r o p e r  standards or legal principles or 

procedures to b e  u se d  to es t a b l i s h  the existence of, or the 

bo u ndary b e tw e e n , uplands and s u b merged lands in any such area or 

section.

(b ) Each reference in this S e t tlement Agreement to a 

"section" that includes a n y  area w h i c h  m a y  n o w  or hereafter be 

deemed s u b merged land un d e r  the Beaufort Sea, the Chukchi Sea, or 

the K a s e g a l u k  Lagoon refers to the square o r  rectangular area 

(including any area n o w  or h e r e a f t e r  s i t u a t e d  with i n  the Beaufort 

Sea, the Chukchi Sea, or the K a s e g a l u k  Lagoon) encompassed within
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a full square or rectangular section (protracted o r  p r o jected to 

the extent it is within the Beaufort Sea, the Chukchi Sea, or the 

Kasegaluk Lagoon) containing a p p roximately 640 acres.

(c) ASRC forever disclaims and quitclaims to the State 

a n y  interest it now has or may have in the future in lands 

b ene a t h  the Kasegaluk L a g o o n  wit h i n  T2N, R45 and R46W, and TIN, 

R46W, Umiat Meridian, w h i c h  interest might derive from 

application of the doctrine of riparian ownership, w h e ther or not 

these lands are considered submerged lands under federal law; 

however, nothing in this s u bparagraph is intended o r  shall be 

interpreted to disclaim or q u i t c l a i m  to the State a n y  interest in 

the s u b s u r fa c e  within a n y  of the specific sections of the Point 

Lay s u b s u r fa c e  (including lands b e n e a t h  the K a s egaluk Lagoon) to 

be conveyed from the State to A S R C  und e r  subsection 3.2 of this 

Settlement Agreement.

(d) The maps a t t ached as Exhibit C (for the N u iq su t 
s u b s u r fa c e )  a n d  as Exhibit D (for the P o in t  Lay s u b s u r fa c e )  are 

for illustrative purposes; u n d e r  AS 09.25.040(6), in the event of 

a  n e e d  to construe the d e s criptive part of any conveyance of real 

prope r t y  made under this Settlement Agreement, the maps will be 

subordinate to the language of the conveyance in the event of any 

conflict with it.

2 .2 .  C u rran t O w nership  o f  N u iq su t L ands.
(а) The U n i t e d  States has made the following 

conveyances to ASRC:

(1) Interim C o n veyance No. 110 dated J u l y  18, 1978;

(2) Interim C o n veyance No. 569 dated N o v e m b e r  12,
1982 ;

(3) Interim Conveyance No. 621 dated J a n u a r y  7, 1983;

(4) Interim Conveyance No. 1161 dated A p r i l  22, 1986;

(5) Interim Conveyance No. 1406 dated Sep t e m b e r  20,
1988; and

(б) Interim C o n veyance No. 1501, dated M a y  9, 1991.
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ASRC warrants to the State that it has not created any oil and

gas leases or other third-party interests in the s u b s u r fa c e  of

the lands covered b y  these interim conveyances except, with 

respect to Interim Conveyance No. 1406, the rights of Kuukpik 

Corporation under the Kuukpik A greem ent.
(b) ASRC is entitled under ANCSA to receive from the 

United States patents to the s u b s u r fa c e  described in the 
foregoing i n t e r i m  conveyances and additional interim conveyances, 

and patents for additional portions of the N uiqaut s u b s u r fa c e . 
ASRC will not take any action or omit to take any action that 

might result in it not receiving the interim conveyances and 

patents to these lands.

(c) The State claims title to all submerged lands

within the outermost boundaries of the lands described as the

N u iq su t s u b s u r fa c e ,  and ASRC likewise claims title to, or the 

right to acquire title to, the s u b s u r fa c e  in certain of these 

submerged lands. However, neither the State nor A S R C  has agreed 

as to the effect of Public Land Order 82 (January 22, 1943),

8 Fed. Reg. 1599 (February 4, 1943), or as to a specific legal 

definition of "submerged lands," or as to the existence, 

boundaries, location, or extent of submerged lands, or as to the 

proper standards, legal principles, or procedures to be applied 

to determine the existence or boundary, location, or extent of 

submerged lands in a n y  area o r  section. Additionally, the State 

or A S R C  may h e r e a f t e r  receive patents or interim conveyances from 

the United States t o  N u iq su t s u b s u r fa c e  within lands covered by 

one or more o r  all of the Ala s k a  Native allotment applications 

described i n  p a r a g r a p h  11.12(a), and ASRC m a y  hereafter receive 

patents o r  in t e r im  conveyances from the United States to N u iqsu t 
s u b s u r fa c e  w it h in  i^nds covered by one or more or all of the 

.alaska Nati v e  allotment applications described in paragraph

11.12 (b).

(d) The State warrants to ASRC that it has issued only 

the following oil a n d  gas leases (designated by its Alas k a  

Division of Lands (ADL) numbers) in the N u iqsu t s u b s u r fa c e :
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ADL No. 25526
ADL No. 25529
ADL No. 25530
ADL No. 356000
ADL No. 356001
ADL No. 356002
ADL No. 356003
ADL No. 356004
ADL No. 356005
ADL No. 365506 (terminated for nonpayment of annual rental

on D e c e m b e r  1, 1986)
ADL No. 25535
ADL No. 25536
ADL No. 25537
ADL No. 25539
A D L No. 25556
A D L NO. 25540
ADL No. 25541
A D L No. 25554
A D L No. 25555
A D L No. 25560
A D L No. 25561
A D L No. 25562
A D L No. 25563
A D L No. 25577
A D L No. 25578
A D L No. 25579
A D L No. 25596
A D L NO. 25597
A D L No. 364466
A D L No. 364468
A D L No. 364469
A D L No. 366201
A D L NO. 366202
A D L No. 366203
A D L No. 366204

In addition, the State has created ot h e r  third pa r t y  interests in

the f o r m  of v a r i o u s  types of authorizations (such as l a n d  or 

wa t e r  u s e  permits) w i t h  respect to use of or operations on the 

surface w it h in  the N u iq su t  s u b s u r fa c e  area.

2 . 3 .  P o s s i b l e  Changes R eg a rd in g  N u iq su t s u b s u r fa c e .
(a) Nat i v e  A l l otment A p p l i c a t i o n s . The State's and 

ASRC's p e r c e n t a g e s  in certain sections of the N u iq su t s u b s u r fa c e  
m a y  v a r y  de p e n d e n t  u p o n  the ultimate o w n ership of the s u b s u r fa c e  
rights in lands c o v ered b y  cert a i n  p e n d i n g  Ala s k a  Nati v e  

allotment applications. It is p o s sible that in some situations
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either the State or ASRC, or in some cases neither the State nor 

ASRC, will receive a final conveyance from the Uni t e d  States of 

the s u b s u r fa c e  rights in the lands covered by those allotment 

applications. Exhibit E sets forth the State's and ASRC's 

percentage ownership for different circumstances resulting from 

the existence of these Alaska Native allotment applications as 

described in Exhibit E. A  conveyance made pursuant to section 3 

from the State to ASRC, or from ASRC to the State, shall use the 

percentages set forth in Exhibit E that correspond to the 

appropriate situation as described in Exhibit E.

(b) Kuukpik. Q v e r s e l e c t i o n s . Each of the sections of 

the N u iqsu t s u b s u r fa c e  described in Exhibit E has been selected 
by Kuukpik Corporation for conveyance of the surface estate from 

the United States to Kuukpik Corporation p u r suant to ANCSA. If 

such a conveyance is made, A S R C  will receive an interim 

conveyance or patent from the Unit e d  States u n d e r  ANCSA to the 
s u b s u r fa c e  of those lands. A possi b i l i t y  exists, however, that 

the total numb e r  of acres w i t h i n  the area s e l e c t e d  b y  Kuukpik 

Corporation m a y  b e  determined to exceed the total number of acres 

to which it is entitled to receive a conveyance of the surface 

estate from the U n i t e d  States und e r  ANCSA. If a selection by 

Kuukpik Corporation of the lands available for selection b y  it in 

all of any s e c tion or in a part of a F in a l P a r t i a l  S e c t io n  
described in Exhibit E shall her e a f t e r  be r e j ected or 

relinquished (so as to terminate the entitlement of Kuukpik 

Corporation to receive a conveyance of the surface of the lands 

available for selection by it in that section or part of a 

section u n d er ANCSA), that section or part of a P in a l  P a r t ia l  
S e c t io n ,  a s  m o r e  fully described in p a r agraph 11.12(c), as 

applicable, shall automatically be excluded f r o m  the N u iq su t 
s u b s u r fa c e  a n d  shall not be deemed to be N u iq su t s u b s u r fa c e  for 

purposes of this Settlement Agreement.
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2 .4 .  C u rran t O w nership o f  P o in t  Lay L ands.
The Unit e d  States ha3 made conveyances to the State 

that include P o in t  Lay s u b s u r fa c e  as described in the following

patents and tentative approval decision:

(a) U.S. Patent No. 50-84-0776 dated September 25,
1984;

(b) U.S. Patent No. 50-84-0777 dated September 25,
1984;

(c) U.S. Patent No. 50-84-0778 dated September 25,
19 84;

(d) U.S. Patent No. 50-84-0781 dated September 25,
1984; and

(e) Tentative Approval Decision dated D e c e m b e r  23,
1965,

The State also claims title to all submerged lands wit h i n  the

outer b o u ndaries of the lands described as P o in t  Lay s u b s u r fa c e ,  
a l t hough neither the State nor A S R C  has agreed as to the effect 

of Public Land O r d e r  82 or as to a specific legal d e f inition of 

"submerged lands" or as to the existence, boundaries, location, 

or extent of s u b merged lands or as to the p r o p e r  standards, legal 

principles, or procedures to be applied to determine the 

existence of or the boundary, location, or extent of submerged 

lands in any a r e a  or section. The State warrants to ASRC that it 

has not issued a n y  oil, gas, or mineral lease w i t h  respect to the 

P o in t  Lay s u b s u r fa c e .  The Stace has, however, created other 

third p a r t y  interests in the form of various types of 

authorizations (such as land or wa t e r  use permits) w i t h  respect 

to use of or operations o n  the surface wit h i n  the P o in t  Lay 
s u b s u r fa c e  a r e a .
3 .  CONVEYANCE OP INTEREST IN LANDS.

3 . 1 .  ASRC C o n v e y a n ce s .
(a) F u l lv  C onveyed S e c t io n s  on F l a a l S C f e c t l y q D a t e .

W i t h i n  thirty (30) days a f t e r  the F in a l E f f e c t i v e  D ate  of this 

S ettlement Agreement, A S R C  will convey to the State an undivided 

interest equal to the applicable "State percentage" set out in
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Exhibit E in that p o r t i o n  of the N u iq su t s u b s u r fa c e  (without 

regard to whether that N u iqsu t s u b s u r fa c e  is within uplands or 

within submerged lands) in each F u lly  Conveyed S e c t io n  existing 
as of that date to which ASRC has heretofore acquired title or 

shall hereafter acquire title before that date, or m a y  thereafter 

acquire title by virtue of any future change in the boundary, 

location, or extent of submerged lands or uplands w i t h i n  that 

section. Within thirty (30) days after the F in a l E f f e c t i v e  Date 
of this Settlement Agreement, ASRC will execute and deliver to 

the State a warra n t y  deed as set out in Exhibit G w h i c h  conveys 

the applicable State percentage as set out in Exhibit E for that 

portion of the N u iq su t s u b s u r fa c e  in each F u lly  C onveyed  S e c t io n , 
retaining to A S R C  an undivided interest equal to the applicable 

ASRC percentage as set out in Exhibit E with respect to that 

p o r tion of the N u iq su t s u b s u r fa c e  in each section.

(b) Sections That Become F u lly  C o n v e v e d _ S e c t io n s  After 

the F in a l E f f e c t i v e  D a te . As to each section of the N u iq su t 
s u b s u r fa c e  that is not a F u lly  C onveyed S e c t io n  on the F in a l  
E f f e c t i v e  D ate of this Settlement Agreement, this Settlement 

Agreement will also require that w h e n  that section becomes a 

F u lly  C onveyed S e c t io n  after the F in a l E f f e c t i v e  D a te , AS R C  shall 

convey to the State an undivided interest equal to the applicable 

State p e r centage set out in Exhibit E in that p o r t i o n  of the 

N u iq su t s u b s u r fa c e  (without regard to whet h e r  that N u iq su t 
s u b s u r fa c e  is w i t h i n  uplands or with i n  submerged lands) in that 

section to w h i c h  A S R C  has acquired title b y  virtue of an interim 

conveyance or p a t e n t  f r o m  the Unit e d  States, or m a y  hereafter 

acquire t i t l e  b y  virt u e  of any future change in the boundary, 

location, o r  e x t e n t  o f  submerged lands or uplands in that 

section. ASRC will execute and deliver to the St a t e  a warranty 

d e e d  as set out in Exhibit G which conveys the a p p licable State 

percentage as set out in Exhibit E for that p o r t i o n  of the 

N u iq su t s u b s u r fa c e  in that section no later than thi r t y  (30) days 

following the date w h e n  that section becomes a F u l ly  C onveyed 
S e c t io n ,  retaining to A S R C  an un d i v i d e d  interest equal to the
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applicable ASRC percentage as set out in Exhibit E with respect 

to that port i o n  of the N u iq su t s u b s u r fa c e  in the section. 

Notwithstanding the foregoing, however, as to the P in a l P a r t ia l  
S e c t io n ,  if any, the warranty deed shall not include or describe 

any portion of the P in a l P a r t ia l  S e c t io n  that is not included in 

the p o r t i o n  of that section which is deemed to be a F u lly  
C onveyed S e c t io n .  The applicable State and ASRC percentages set 

out in Exhibit E shall not be changed as to the portion of a 

P in a l P a r t ia l  S e c t io n  included in a F u lly  C onveyed S e c t io n  b y 
virtue of the exclusion of the remainder of that P in a l P a r t ia l  
S e c t io n  from the N u iqsu t s u b s u r fa c e .

3 .2 .  S ta te  C on v ey a n ces .
(a) Point L a v . W i t h i n  thirty (30) days after the 

P in a l E f f e c t i v e  D ate of this Settlement Agreement, the State will 

convey to ASRC an undivided interest equal to the applicable ASRC 

percentage set out in Exhibit F in the s u b s u r fa c e  in all portions 

of the P o in t  Lay s u b s u r fa c e  (without regard to whether that P o in t  
Lay s u b s u r fa c e  is within uplands or within submerged lands) which 

the State pr e s e n t l y  holds title to or acquires title to before 

that date, or m a y  acquire title to after that date b y  virtue of 

any future change in the boundary, location, or extent of 

submerged lands or uplands within the P o in t  Lay s u b s u r fa c e .
Wit h i n  thirty (30) days after the P in a l E f f e c t i v e  D ate of this 

Settlement Agreement, the State will execute and deliver to ASRC 

a patent, as set out in Exhibit H, wh i c h  conveys the applicable 

ASRC percentage as set out in Exhibit F in those portions of the 

P o in t  Lay s u b s u r fa c e ,  retaining to the State an undivided 

interest e q u a l to the applicable State percentage as set out in 

Exhibit F w i t h  respect to the portion of the P o in t  Lay s u b s u r fa c e  
in each o f  these sections.

(b) N u i a s u t .

(1) F u l l v  C o n v e y e d  S e c t i o n a  o n the F i n a 7 

E f f e c t i v e  D a t e . Wit h i n  thirty (30) days after the P in a l 
E f f e c t i v e  D ate  of this Settlement Agreement, the State will 

convey to A S R C  a n  u n d ivided interest equal to the applicable ASRC
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percentage set out in Exhibit E 1  ill portions of the N uiqaut 
s u b s u r fa c e  (without regard to whether the N uiqaut a u b a u rfa ca  is 

within uplands or within submerged lands) in each F u lly  Conveyed 
S e c t io n  existing as of that date to which the State presently 

holds title or acquires title to before that date, or may acquire 

title to after that date by virtue of any future change in the 

boundary, location, or extent of submerged lands or uplands 

wi t h i n  that section. Within thirty (30) days after the F in a l 
E f f e c t i v e  D ate of this Settlement Agreement, the State will 

execute and deliver to ASRC a patent as set out in Exhibit H 

wh i c h  conveys the applicable A S R C  percentage as set out in 

Exhibit E in those portions of the N u iqaut a u b a u rfa ca  in each of 

these F u l ly  C onveyed S e c t io n a , retaining to the State an 

undivided interest equal to the applicable State percentage set 

out in Exhibit E in those portions of the N u iqaut a u b a u rfa ce  in 

each section.

(2) S e c t i o n s  Tha_t B e co m e  F u l l y  C o n v e y e d  S e c t i o n a  

A f t e r  t h e  P in a l  Pafrff There may be sections of N uiqaut
a u b a u r fa ce  that are not F u lly  C onveyed S e c t io n a  on the F in a l 
E f f e c t i v e  D ate of this Settlement Agreement. W h e n  that date 

occurs, this Settlement A g r eement will also require that, when a 

s e c tion becomes a F u l ly  C onveyed S e c t io n ,  the State shall convey 

to A S R C  an u n d i v i d e d  interest equal to the applicable ASRC 

p e r centage set out in Exhibit E in all portions of the N uiqaut 
a u b a u r fa ce  (without regard to w h e ther that N u iqaut a u b a u rfa ce  is 

w i t h i n  uplands or w i t h i n  s u b merged lands) with i n  that section 

w h i c h  the State p r e s e n t l y  holds title to or acquires title to 

b efo r e  that date, o r  m a y  acquire title to af t e r  that date by 

v i r t u e  of an y  future change in the boundary, location, or extent 

of s u b m e r g e d  lands o r  uplands in that section. The State will 

execute and d e l i v e r  to A S R C  a patent, as set out in Exhibit I, 

c o n veying to A S R C  a n  u n d i v i d e d  interest equal to the applicable 

AS R C  percentage, as set out in Exhibit E, in those portions of 

the N u iq su t s u b s u r fa c e  no later than thirty (30) days following 

the date w h e n  that s e c tion becomes a F u l ly  C onveyed S e c t io n ,
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retaining to the State an un d i v i d e d  interest equal to the 

applicable State percentage, as set out in Exhibit E, in those 

portions o f  the N u iq su t s u b s u r fa c e  in that section; however, as 

to the P in a l P a r t i a l  S e c t io n ,  if any, the patent shall not 

include or describe any port i o n  of the P in a l P a r t i a l  S e c t io n  that 

is not included wit h i n  the p o r tion of that section w h i c h  is 

deemed to be a P u lly  C onveyed S e c t io n .  The applicable State 

percentage and ASRC percentage set out in. Exhibit E shall not be 

changed as to the p o r tion of any F in a l P a r t i a l  S e c t io n  included 

in a P u lly  C onveyed S e c t io n  by vir t u e  of the exclusion of the 

remainder of that F in a l  P a r t i a l  S e c t io n  from the N u iq su t 
s u b s u r fa c e .

3 .3 .  Changes R e la t in g  t o  Subm erged L ands.
No change in the boundary, location, or extent of 

submerged lands or uplands w i t h i n  a n y  section or part of a 

section of the N u iq su t s u b s u r fa c e  or the P o in t  Lay s u b s u r fa c e  
will alter, increase, or d i m inish the percentage of the 

subsurface owned b y  A S R C  or b y  the State, respectively, in the 

N u iq su t s u b s u r fa c e  or the P o in t  Lay s u b s u r fa c e  in the land 

affected b y  such a change as set out in Exhibits E or F, as 

applicable.

4 . SUBSURFACE AGREEMENTS AFFECTING NUIQSUT SUBSURFACE AND POINT 
LAY SUBSURFACE| GRANT OF RIGHTS TO EXECUTIVE? RIGHTS AND 
DUTIES OF EXECUTIVE.
4 .1 .  G rant o f  E x e c u t iv e  R ig h t s .

ASRC, on b e h a l f  of itself and its successors and 

assigns, h e r e b y  grants and conveys the E x e c u t iv e  R ig h ts  to the 

State as executive w i t h  respect to (i) the u n d ivided interests in 

P o in t  Lay s u b s u r fa c e  a n d  N u iq su t s u b s u r fa c e  which are conveyed by 

the State t o  ASRC f r o m  time to time p u r suant to this Settlement 

Agreement, effective as of the effective date of the conveyance 

of those respective interests to ASRC, a n d  (ii) the u n d i v i d e d  

interests in N u iq su t s u b s u r fa c e  retained b y  A S R C  in F u l ly  
C onveyed S e c t io n s  in wh i c h  A S R C  conveys u n d ivided interests to 

the State from time to time pursuant to this Settlement
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Agreement, effective as of the effective date of the conveyance 

of an undivided interest in the n u b su rfa ca  in those respective 

Pully C onveyed S e c t io n s  from ASRC to the State.

4 .2 .  S ta n da rd  o f  P erform a n ce .
(a) The State shall exercise the E x e c u t iv e  R ig h ts  

granted herein in compliance with the L im ite d  P ru den t Landowner 
S ta n da rd , as defined herein, as to the s u b s t a n t iv e  term s and 
c o n d i t i o n s  of all S u b su rfa ce  A greem ents and S u b s u r fa ce  Agreem ent 
S o l i c i t a t i o n s  to be executed or issued by the State as executive 

pursuant to this Settlement Agreement. In exercising such 

E x e c u t iv e  R ig h ts ,  the State shall treat ASRC's interest in the

same manner as it treats its own interest and shall not act in a

manner intended to benefit itself at the expense of ASRC.

(b) Neither the L im ite d  P rudent Landowner S ta n d ard  nor 
any other p r o vision of this Settlement Agreement create a 

fiduciary duty on the part of the State to ASRC.

4 .3 .  N o t ic e  and C o n s u lta t io n ; R e s o lu t io n  o f  D is p u te s .
(a) Right of ASRC to R eview S u b s u r fa ce  A greem ents and 

S u b su rfa ce  A g reement S o l i c i t a t i o n s . A S R C  will have the right to 

have its representatives review and make comments or suggestions 

concerning p r o p o s e d  drafts of S u b su r fa ce  A greem ents and 

S u b su rfa ce  A greem ent S o l i c i t a t i o n s  proposed to be recommended by 
the D ir e c t o r  to, or executed by, the C om m issioner (subject to 

lawful or, if not required by law, reasonable confidentiality 

r e q u i r e m e n t s ) , and t o  observe any otherwise private negotiations 

b etween the State and third parties concerning proposed 

S u b su rfa ce  A greem ents and S u b s u r fa ce  A greem ent S o l i c i t a t i o n s .
The State m a y  in its d i s cretion incorporate .ASRC's comments.

(b) Hnfclcfl..jp£ Pr.bpoged Action to ^RC.i-.Cons.ulta.t l on-
The State w i l l  c o n s u l t  in good faith w i t h  A S R C  before the State 

as executive issues any S u b s u r fa ce  A greem ent S o l i c i c a t i o n .  If a 

S u b su rfa ce  Agreement: is not p r e ceded by a S u b s u r fa ce  Agreem ent 
S o l i c i t a t i o n ,  the State will consult in good faith with ASRC 

before executing that S u b s u r fa ce  A greem ent. In  either instance, 
consultation will occur prior to the D i r e c t o r 's  recommendation to
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the C om m ission er, or in the absence of a D i r e c t o r 's  
recommendation, before issuance or execution, as appropriate, by 

the State as executive. The State may in its discretion 

incorporate ASRC's comments. At least one hundred and eighty 

(180) days bef o r e  ex e c u t i o n  or issuance of a S u b s u r fa ce  Agreement 
or S u b s u r fa ce  A greem ent S o l i c i t a t i o n ,  the State will deliver to 

ASRC a w r i t t e n  P ro p o se d  A c t io n  N o t ic e  describing in as much 

detail as is reasonably possible the location of the N u iqsu t 
s u b s u r fa c e  or the P o in t  Lay s u b s u r fa c e  involved, and the nature 

(and, to the extent then known by the State, the p r o posed terms) 

of the p r o posed S u b s u r fa ce  A greem ent or S u b su r fa ce  Agreem ent 
S o l i c i t a t i o n  to be r e commended by the D ir e c t o r  or executed or 
issued b y  the C om m ission er, as applicable.

(c) A p p ro v a l A g reem en ts . ASRC and the State shall 

endeavor in good faith to agree in a written A p p ro v a l A greem ent 
u p o n  the s u b s t a n t iv e  term s and c o n d i t i o n s  of all p r o posed 

S u b s u r fa ce  A greem en ts a nd proposed S u b s u r fa ce  A greem ent 
S o l i c i t a t i o n s  w i t h  respect to wh i c h  a P rop osed  A c t io n  N o t ic e  is 

given to ASRC. If the State, wit h i n  six (6) months after the 

execution of an A p p ro v a l A greem en t, executes or issues a 

S u b s u r fa ce  A greem ent or S u b s u r fa ce  A greem ent S o l i c i t a t i o n  
consistent w i t h  the s u b s t a n t iv e  term s and c o n d i t i o n s  of the 

A p p rov a l A greem en t, A S R C  shall not thereafter have a right to 

make any cl a i m  a g a i n s t  the State b a s e d  on an a s s ertion that the 

execution or issuance of that S u b s u r fa ce  A greem ent or Subsurface 
A greem ent S o l i c i t a t i o n  failed to comply with the standard set 

forth in p a r a g r a p h  4.2(a) of this Settlement Agreement, and ASRC 

shall be h e ld  to h a v e  a g r e e d  that such execution or issuance was 

in c o m p lia n ce  w i t h  the s t a n d a r d  set forth in par a g r a p h  4.2(a) 

h e r e o f .

(d) Failure to Agree: A c t io n  N o t i c e . Unless an 

A p p rov a l A greem ent w i t h  respect to a P ro p o se d  A c t io n  N o t ic e  has 
already b e e n  executed, the State will give a w r i t t e n  A c t io n  
N o t ic e  to A S R C  b y  c e r t i f i e d  mail, return receipt requested, no 

sooner than t w e n t y - f i v e  (25) days after giving the P rop osed
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A c t io n  N o t ic e  but at least fifteen (IS) days before the D ir e c t o r  
makes a  recommendation to the C om m issioner for execution or 

issuance of (or, in the absence of a recommendation by the 

D ir e c t o r ,  before the execution or issuance by the C om m issioner 
of) any S u b s u r fa ce  A greem ent or S u b su r fa ce  A greem ent S o l i c i t a t i o n  
referred to in the P rop osed  A c t io n  N o t ic e .  The A c t io n  N o t ic e  
will describe the N u iq su t s u b s u r fa c e  or the P o in t  Lay s u b s u r fa c e  
involved and will set forth in detail the s u b s t a n t iv e  term s and 
c o n d i t i o n s  of the proposed S u b s u r fa ce  Agreem ent or S u b su rfa ce  
A greem ent S o l i c i t a t i o n .

(e) P r o t e s t  N o t ic e ;  Effect of Failure to P r o t e s t .

ASRC may, within ten (10) days after receipt of a n  A c t io n  N o t ic e ,  
give a written P r o t e s t  N o t ic e  to the State by certified mail, 

return receipt requested. The P r o t e s t  N o t ic e  shall state in 

reasonable detail ASRC's objections to s u b s t a n t iv e  term s and 
c o n d i t i o n s  of the proposed S u b s u r fa ce  A greem ent or S u b s u r fa ce  
A greem ent S o l i c i t a t i o n  described in the A c t io n  N o t i c e ,  a n d  shall 

request that the dispute be referred to a Q u a l i f i e d  In d ep en d en t 
C o n s u lta n t . If A S R C  does not give a P r o t e s t  N o t ic e  to the State

within ten (10) days after receipt of an A c t io n  N o t ic e ,  and if

the State executes or issues a S u b s u r fa ce  A greem ent or S u b su r fa ce  
A greem ent S o l i c i t a t i o n  consistent with the A c t io n  N o t ic e  within 
six (6) months of ASRC's receipt of the A c t io n  N o t ic e ,  ASRC shall 

not thereafter have a right to m a k e  any claim against the State 

based on an as s e r t i o n  that the execution or issuance of that 

S u b s u r fa ce  A greem ent or S u b s u r fa ce  A greem ent S o l i c i t a t i o n  failed 

to comply w i t h  the standard set forth in p a r agraph 4.2(a) of this 

Settlement Agreement, and ASRC shall be held to have agreed that 

such e x e c u t io n  or issuance was in compliance with the standard 

set forth in p a r a g r a p h  4.2(a) hereof.

(f) R eferral of Protests to Q u a l i f i e d  In dep en den t 
C o n s u lta n t . If ASRC timely gives a P r o t e s t  N o t ic e  with respect

to an A c t io n  N o t i c e ,  the protest shall be referred to a Q u a l i f i e d
In d ep en d en t C o n s u lta n t  to be selected b y  random drawing. The 

random drawing shall be effected promptly, and in any event

I D 9 1  S e t t l e m e n t  A g r e e m e n t

P a g e  1 8 002M17.10



within five (5) days after delivery of the P r o t e s t  N o t ic e ,  and 

shall be conducted in the presence of representatives of the 

State and ASRC. The names of all the Q u a l i f i e d  In d ep en d en t 
C o n su lta n ts  who are then members of the C o n s u lta n t  Group shall be 

placed on identical cards in a covered container, and one name 

shall be drawn at random from it to select the Q u a l i f i e d  
In d ep en d en t C o n s u lta n t  to w h o m  the P r o t e s t  N o t ic e  shall be 

referred. If the Q u a l i f i e d  In d ep en d en t C o n s u lta n t  so selected is 

not available (or becomes unavailable for any reason after 

selection but before rendering a C o n su lta n t  O p in io n ), then the 

P r o t e s t  N o t ic e  shall be a s s igned promptly to another Q u a l i f i e d  
In dep en d en t C o n s u lta n t  selected by random drawing as described 

above, and so on, until a Q u a l i f i e d  In dep en d en t C o n s u lta n t  has 
been selected who renders a C o n s u lta n t  O p in io n  w i t h  respect to 

the P r o t e s t  N o t i c e .
(g) Deferral of Decision Pending C o n s u lta n t  O p in io n .

If A S R C  timely gives a P r o t e s t  N o t ic e  w i t h  respect to a p r o posed 

S u b s u r fa ce  A greem ent or S u b s u r fa ce  A greem ent S o l i c i t a t i o n  
described in an A c t io n  N o t ic e ,  the State will take no further 

action w i t h  respect to the same until a w r i t t e n  C o n su lta n t 
O p in ion  has b e e n  issued b y  a Q u a l i f i e d  In d ep en d en t C o n su lta n t  to 

w h o m  the P r o t e s t  N o t ic e  has b e e n  referred.
(h) Qualifications. Selection, Removal, and 

Replacement of Q u a l i f i e d  In d ep en d en t C o n s u lta n t s .
(1) S a t a Js l ls M s n a  o £ . r n n m n t ^ n r  r z The

C o n s u lta n t  Group shall in i t i a l l y  consist of a n d  include the

following six (6) p e r s o n s ,  each of w h o m  shall be a Q u a l i f i e d
In d ep en d en t C o n s u lta n t :

Cass A r i e y  
3108 W e n t w o r t h  
Anchorage, A l a s k a  99508

H a r r y  J a m i s o n
P. 0. B o x  4666
Sun River, Ore g o n  99707
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M a r v  Mangus
1045 East 27th Avenue
Anchorage, Alaska 99508

T o m  Marshall 
1569 Birchwood 
Anchorage, Alaska 99508

Fritz Nagel
6442 Geronimo Circle
Anchorage, Alas k a  99504

T o m  Wilson
766 Dos Hermanos Road
Santa Barbara, California 93111

(2) " I n d e p e n d e n t "  D e f i n e d . A  p e r s o n  shall not be 

deemed to be "independent" from the State and A S R C  if that person 

is an employee, officer, director or elected official of the 

State or any agency, bureau, or department of the State or of 

ASRC or any subsidiary of ASRC or other p e r s o n  controlled b y  ASRC 
or a shareholder of ASRC or if that p e r s o n  is engaged as an 

agent, consultant, or independent contractor to p r o vide services 

to or p e r f o r m  services for the State or any agency, bureau or 

department of the State or A S R C  or any subs i d i a r y  of ASRC or 

other p e r s o n  c ontrolled b y  ASRC; however, the engagement of a 

m emb e r  of the C o n s u lta n t  Group to render a C o n s u lta n t  O p in ion  
with reference to a dispute b e t w e e n  ASRC and the State under this 

subsection 4.3 shall not cause that member to cease to be

"i n d e p e n d e n t ."

(3 ) R e m o v a l o f  Q u a l i f i e d  In d ep en d en t C o n s u l t a n t s . 

By writ t e n  agreement, the State and A S R C  can, at a n y  time or 

times, remove a n y  p e r s o n  from the C o n s u lta n t  Group a n d  substitute 

another p e r s o n  as a m e m b e r  of the C o n s u lta n t  G roup. Further, if 

at any time a  m e m b e r  of the C o n s u lta n t  Group is not independent 

from b o t h  the State and ASRC, then either the State or ASRC shall 

have the right, b y  giving w r i t t e n  notice to the other, to remove 

that m e m b e r  from the C o n s u lta n t  G roup.
(4) R e p la c e m e n t  o f .  Q u a l i f i e d  In d e p e n d e n t 

d n n m i 7 t - j t n f - g .  if at any time any m e m b e r  of the C o n s u lta n t  Group
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shall decline to serve as a memb e r  of the C o n s u lta n t  G roup, shall 

be removed, or shall resign or otherwise become unavailable to 

serve as a member of the C o n s u lta n t  Group, then, u p o n  written 

request given by the State or A S R C  to the other, the State and 

ASRC shall endeavor to agree in writing upon a replacement. If 

agreement is not reached within fifteen (15) days after deliv e r y  

of the request, then at any time thereafter, before a replacement 

has b e e n  named by agreement of the State and ASRC, either the 

State or ASRC may give written notice to the remaining members of 

the C o n s u lta n t  Group a nd require that those remaining members, by 

m a j ority vote, select and name a replacement. A n y  replacement so 

named shall be, as determined in the good faith judgment of a 

m a j ority of the remaining members, independent from both the 

State and A S R C  and qualified b y  training and experience to render 

opinions as to whether a p r o p o s e d  S u b s u r fa ce  A greem ent or 

S u b s u r fa ce  A greem ent S o l i c i t a t i o n  complies w i t h  the s t a ndard set 
forth in p a r agraph 4.2(a) of this Settlement Agreement. At any 

time, the State and A S R C  may, b y  written agreement, either 

increase or decrease the number of members of the C o n s u lta n t  
G roup, in which event the agreement shall specify, as applicable, 

the existing m e m b e r  or members to be removed from the C o n s u lta n t  
Group or the additional p a rs o n s  to be added to the C o n s u lta n t  
Gxoup.

(5) C o n f i d e n t i a l i t v . The State and A S R C  m a y  each 

require that a n y  Q u a l i f i e d  In d ep en d en t C o n s u lta n t  execute a 

confidentiality agreement agreeing to observe reasonable 

confidentiality restrictions w i t h  respect to a n y  data or 

information p r o v i d e d  b y  the State or ASRC, respectively, to the 

Q u a l i f ie d  In d ep en d en t C o n s u lta n t , including a n y  confidentiality 

restrictions imposed b y  law w i t h  respect to data or information 

pr o vided b y  the State.

(6) L i a b i l i t y  o f  Q u a l i f i e d  In d ep en d en t
C n n ftii j - No Q u a l i f i e d  In d ep en d en t C o n s u lta n t  shall have any 

liability w h a t s o e v e r  to the State or ASRC for an opinion 

expressed in g o o d  faith in a C o n s u lta n t  O p in io n , regardless of
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whether the opinion may thereafter be determined to be correct or 

incorrect. No Q u a l i f i e d  In dep en den t C o n su lta n t  shall be rendered 

ineligible for future employment by either ASRC or the State by 

reason o f  serving as a Q u a l i f i e d  In d ep en d en t C o n s u lta n t  or 

rendering a C o n s u lta n t  Opinion. Any Q u a l i f i e d  In d ep en den t 
C o n su lta n t  m a y  accept employment in any matter if tendered by the 

State or ASRC, subject only to the right of the State or ASRC to 

remove that Q u a l i f i e d  In d ep en d en t C o n su lta n t  from the C on su lta n t 
Group pursuant to subparagraph 4.3(h)(3) above.

(7) P a y m e n t, o f  Q u a l i f i e d  In d e p e n d e n t C o n s u l t a n t ' s  

£>q?gflggg- A S R C  shall pay the reasonable fees and 

expenses of each Q u a l i f i e d  In d ep en den t C o n s u lta n t  to w h o m  a 

P r o t e s t  N o t ic e  is referred for rendition of a C o n s u lta n t  O p in ion . 
If, however, the C o n s u lta n t  O p in ion  concludes that the execution 

or issuance of the p r o posed S u b su r fa ce  A greem ent or S u b s u r fa ce  
A greem ent S o l i c i t a t i o n  described in the State's A c t io n  N o t ic e  
w o u l d  not be in compliance w i t h  the standard set forth in 

p a r a g r a p h  4.2(a) of this Settlement Agreement, the State shall 

reimburse A S R C  for tbi reasonable fees and expenses of each 

Q u a l i f i e d  In d ep en d en t C o n s u lta n t  to w h o m  that P r o t e s t  N o t ic e  w a s  

referred.

(i) P r ocedures Before Q u a l i f ie d  In d ep en d en t 
C o n s u lta n t . A S R C  and the State shall be entitled to provide any 

written i n f ormation or materials they desire and to have their 

representatives, economists, geologists, and other consultants 

and experts m a k e  oral presentations to the Q u a l i f i e d  Independent 

C o n s u lta n t  to whom a P r o t e s t  N o t ic e  is referred. Copies of all 

d o c u m e n t a r y  information, w r i t t e n  arguments, or other materials of 

wh a tever n a tu r e  p r e s e n t e d  to the Q u a l i f i e d  In d ep en d en t C o n su lta n t  
by either ASRC o r  the State shall be served on the other party. 

Eit h e r  the State or A S R C  m a y  impose reasonable confidentiality 

restrictions o n  a n y  confidential material thus served on the 

other party. Th e r e  will be no ex p a r t e  communications by the 

State or A S R C  w i t h  the Q u a l i f i e d  In dep en d en t C o n s u lta n t . The 

State and A S R C  shall each have the right to be present when oral
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presentations are m a d e  to the Q u a l i f i e d  In d ep en d en t C o n su lta n t , 
and these oral presentations shall be recorded b y  the Q u a l i f ie d  
In d ep en d en t C o n a u lta n t . Subject to such confidentiality 

restrictions as are imposed u n d e r  subparagraph 4.3(h)(5) above, 

the Q u a l i f i e d  In d e p e n d e n t C o n s u lta n t  shall also have the right to 

consult with others and to make w h a t e v e r  other investigations and 

inquiries as the Q u a l i f i e d  In d ep en d en t C o n a u lta n t  sees fit to 

assist in f o r mulating the C o n s u lta n t  O p in io n . The Q u a l i f i e d  
In d ep en d en t C o n a u lta n t  shall preserve a complete record of all 

d o c umentary information, w r i tten and oral arguments and 

presentations, a n d  other information, data, and opinions or 

materials c o n sidered b y  the Q u a l i f i e d  In d ep en d en t C o n s u lta n t  in 

formulating the C o n s u lta n t  O p in io n .
(j) C o n s u lta n t  Opinion and T i m e l i n e s s . Except in 

response to a direct request for information from the Q u a l i f i e d  
In d ep en d en t C o n s u lta n t , n e i t h e r  the State n o r  A S R C  m a y  present 

information to the Q u a l i f i e d  In d ep en d en t C o n s u lta n t  after day 

f ifteen (15) following the day the Q u a l i f i e d  In d ep en d en t 
C o n s u lta n t  receives referral of the P r o t e s t  N o t ic e  pursuant to 

p a r a g r a p h  4 . 3 ( f ) . A  Q u a l i f i e d  In d ep en d en t C o n s u lta n t  to w h o m  a 

P r o t e s t  N o t ic e  is r e f e r r e d  shall deli v e r  a w r i t t e n  C o n s u lta n t  
O p in io n  to the State a n d  A S R C  w i t h i n  twenty (20) days after the 

date on w h i c h  the Q u a l i f i e d  In d ep en d en t C o n s u lta n t  receives 

w r i t t e n  notice f r o m  e i t h e r  A S R C  or the State of the referral of 

the P r o t e s t  N o t i c e  t o  that Q u a l i f i e d  In d ep en d en t C o n s u lta n t  
p u r s u a n t  to s u b p a r a g r a p h  4 . 3 ( f ) .  The C o n s u lta n t  O p in io n  shall 

explain whether, i n  the o p i n i o n  of the Q u a l i f i e d  In d ep en d en t 
C o n s u lta n t , the e x e c u t i o n  or issuance b y  the State, as executive, 

of the p r o p o s e d  S u b s u r fa c e  A greem ent or S u b s u r fa ce  A greem ent 
S o l i c i t a t i o n  d e s c r i b e d  in the A c t io n  N o t ic e  whi c h  is the subject 

of A S R C ' s  P r o t e s t  N o t i c e  w o u l d  be in compliance w i t h  the standard 

set fo r t h  in p a r a g r a p h  4.2(a) of this Settlement Agreement.

(k) Effect of C o n s u lta n t  Q u in ion  U p h olding ..Proposed 
A c t i o n  b y  E x e c u t i v e . I f  a C o n s u lta n t  O p in io n  concludes that the 

e x e c u t i o n  or issuance b y  the State as executive of a proposed
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S u b su rfa ce  A greem ent or S u b su rfa ce  A greem ent S o l i c i t a t i o n  would 
be in compliance with the standard set forth in paragraph 4.2(a) 

of this Settlement Agreement, and the State within six (6) months 

thereafter executes or issues a S u b su r fa ce  A greem ent or 

S u b su rfa ce  A greem ent S o l i c i t a t i o n  consistent w i t h  the C o n s u lta n t  
O p in io n , then ASRC shall not thereafter have a right to make any 

claim against the State based on an assertion that the execution 

or issuance of that S u b su rfa ce  A greem ent or S u b s u r fa ce  Agreem ent 
S o l i c i t a t i o n  failed to comply with the standard set forth in 

paragraph 4.2(a) of this Settlement Agreement, and A S R C  shall be 

held to have agreed that such execution or issuance was in 

compliance with the standard set forth in p a r a g r a p h  4.2(a) 

hereof.

(1) Effect of-Consultant Q p ia lcn  Not U p h olding the 

E x e c u t i v e . If a C o n su lta n t  O p in ion  concludes that the e x e cution 

or issuance by the State as executive of a p r o p o s e d  S u b s u r fa ce  
A greem ent or S u b s u r fa ce  Agreem ent S o l i c i t a t i o n  w o u l d  not be in 

compliance with the standard set forth in p a r a g r a p h  4.2(a) of 

this Settlement Agreement, the State shall nevertheless have the 

po w e r  as executive to execute or issue that p r o p o s e d  S u b s u r fa ce  
A greem ent or S u b s u r fa ce  Agreem ent S o l i c i t a t i o n  and thereby bind 
both the State and ASRC as owners of the N u iq su t s u b s u r fa c e  or 

the P o in t  Lay s u b s u r fa c e  involved; however, ASRC shall have the 

right, subject to a n y  applicable statute of limitations, to 

institute suit against the State in a state superior court to 

r ecover any damages that m a y  have b e e n  suffered b y  ASRC as a 

result of the failure of any of the s u b s t a n t iv e  term s and 
c o n d i t i o n s  o f  that S u b s u r fa ce  A greem ent or S u b s u r fa ce  A greem ent 
S o l i c i t a t i o n  to w h i c h  ASRC objected in its P r o t e s t  N o t ic e  to 

comply w ith  the standard set forth in p a r a g r a p h  4.2(a) of this 

Settlement Agreement. I f  a suit is filed, the court shall give 

effect to the det e r m i n a t i o n  of the Q u a l i f i e d  In d ep en d en t 
C o n s u lta n t  in the C o n s u lta n t  O p in ion  that the State's action in 

executing or issuing the S u b s u r fa ce  A greem ent or S u b s u r fa ce  
A greem ent S o l i c i t a t i o n  failed to comply with the standard set
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forth in par a g r a p h  4.2(a) of this Settlement Agreement, unless 

the court determines, based solely on a review by the court of 

the record compiled by the Q u a l i f i e d  In dep en den t C o n su lta n t  as 
r equired in p a r a g r a p h  4 . 3 (i) (rather than in a de n o v o  trial of 

the i s s u e ; , that the d e c i s i o n  of the Q u a l i f i e d  In d ep en d en t 
C o n s u lta n t  in the C o n s u lta n t  O p in io n  was arbitrary and capricious 

or contrary to applicable law. If the state superior court 

sustains the C o n s u lta n t  O p in io n  of the Q u a l i f i e d  In d ep en d en t 
C o n s u lta n t , it shall proc e e d  to determine (in a de n o v o  trial of 

the issue) the amount of the damages, if any, that have been 

suffered by ASRC as a result of the failure of any of the 

s u b s t a n t iv e  term s and c o n d i t i o n s  of the S u b su r fa ce  A greem ent or 

S u b s u r fa ce  A greem ent S o l i c i t a t i o n  to which ASRC objected in its 

P r o t e s t  N o t ic e  to comply w i t h  the standard set forth in paragraph 

4.2(a) of this Settlement Agreement.

(m) U n a u th o r ize d  A c t io n  b v  E x e c u t i v e . If the 

e x e c u t i o n  or issuance b y  the State as executive of a S u b s u r fa ce  
A greem ent or S u b s u r fa ce  A greem ent S o l i c i t a t i o n  is an U n a u th or ized  
A c t io n  as d e f i n e d  in s u b section 11.30 of this Settlement 

Agreement, then A S R C  shall have the right, subject to any 

a pp l i c a b l e  statute of limitations, to institute suit against the 

State in a state superior court; and, if A S R C  shall establish in 

that suit (in a de n o v o  trial of the issue) that s u b s t a n t iv e  
term s and c o n d i t i o n s  of that S u b su rf a c e . Agreem ent or S u b s u r fa ce  
A greemen t  S o l i c i t a t i o n  did n o t  comply with the standard set forth 

in p a r a g r a p h  4.2(a) of this Settlement Agreement, A S R C  shall have 

the right t o  r e c over a n y  damages that were suffered b y  it as a 

result o f  such failure of the State to comply with the standard 

set forth in p a r a g r a p h  4.2(a) of this Settlement Agreement. A  

suit by ASRC u n d e r  this p a r a g r a p h  shall not affect the rights of 

a lessee or o t h e r  third p a r t y  un d e r  a S u b s u r fa ce  A greem ent that 

has b e e n  e x e c u t e d  b y  the State in exercise of the E x e c u t iv e  
R ig h ts  g r a n t e d  in this Settlement Agreement. The fact that 

e x e c u t i o n  or issuance b y  the State as executive of a S u b su rfa ce  
A greem ent or S u b s u r fa c e  A greem ent S o l i c i t a t i o n  is an U n a u th orized
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A c t io n  as d e f ined in subsection 11.30 of this Settlement 

Agreement shall not invalidate any S u b s u r fa ce  A greem ent executed 

b y  the State as executive in exercise of the E x e c u t iv e  R ig h ts  
granted in this Settlement Agreement.

4 . 4 .  S u b s u r fa ce  A greem ents t o  Be in  W r it in g .
A n y  S u b s u r fa ce  A greem ent affecting the N u iq su t 

s u b s u r fa c e  or the P o in t  Lay s u b s u r fa c e  w h i c h  the State executes 

as executive will be v o i d  and unenfor c e a b l e  unless in writing.

The State shall deliver a copy of it to A S R C  w i t h i n  ten (10) days 

of its execution.

4 . 5 .  E f f e c t  o f  C o n f i d e n t i a l i t y  P r o v is io n s  in  S u b su r fa ce  
A g reem en ts .
In accepting delivery of a copy of a S u b s u r fa ce  

A greem ent, ASRC agrees to be b o u n d  by w h a t e v e r  lawful or, if not 

required by law, reasonable requirements of c o n f i d e ntiality exist 

in the S u b s u r fa ce  A greem ent b e t w e e n  the State a n d  the third 
party; however, no conf i d e n t i a l i t y  agreement shall prohibit ASRC 

from introducing in evidence w h a t e v e r  i n f ormation concerning the 

S u b s u r fa ce  A greem ent that may be n e c e s s a r y  or appropriate to 

prove the nature of the act i o n  taken b y  the State in a suit filed 

by A S R C  which is a u t horised und e r  the provisions of pa r a g r a p h  

4.3(1) or 4.3 (m) .

4 . 6 .  Pow ers o f  E x e c u t iv e  F o l lo w in g  E x e c u t io n  and D e l iv e r y  
o f  S u b s u r fa c e  A greem en t.
Af t e r  e x e cution and d e l i v e r y  of a S u b s u r fa ce  A greem ent 

by the State, except o n l y  as s p e c i f i c a l l y  p r o v i d e d  in subsection

5.2 below, the State shall have no right, power or duty as 

executive to ne g o t i a t e  or execute a n y  amendment or change of or 

w i t h  r e s p e c t  to that S u b s u r fa ce  A greem ent insofar as to the 

interests of ASRC in the s u b s u r fa c e  c overed or affec t e d  b y  that 

S u b s u r fa ce  A greem en t. Rather, subject o n l y  to subsection 5.2 

below, A S R C  shall have sole r e s p o n s i b i l i t y  for a n d  the right and 

po w e r  to negotiate and execute a n y  amendment or supplement of or 

with respect to that S u b s u r fa ce  A greem ent insofar only as to the 

interests of A S R C  in the s u b s u r fa c e  covered or a f f e c t e d  b y  that
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