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reckless must recognize that his conduct involves
a risk substantially greater in amount than that
which 1is necessary to make his conduct negligent.
The difference between reckless misconduct and
conduct involving only such a quantum of risk as
IS necessary to make it negligence is a difference
in the degree of the risk, but this difference of
degree is so marked as to amount substantially to
a difference in kind.

Restatement (Second) of Torts S 500 comment (¢ at 590 (1965),
guoted in id*.

"Intentional misconduct”™ occurs when a person acts or
fails to act, either for the purpose of causing harm to another
or knowing that there is a substantial certainty of causing harm
to another. See Restatement. supra.

The Alaska SERC, which is placed within DEC, and the
HSSTRC, which 1is placed within the Alaska SERC, are state
agencies. Any questions regarding the potential tort liability
of these entities adl their members must be answered with refer-
ence to state tort law concerning the liability of state agencies
and state officials. The legal status of the LEPCs for purposes
of tort liability requires further examination.

I11. STATUS OF THE LEPCs AND LEPC MEMBERS FOR PURPOSES OF TORT
LIABILITY

In a previous memorandum, we advised you that for pur-
poses of receiving and expending money, LEPCs are state agencies.
1992 Inf. Op. Att"y Gen. (Jan. 23; 663-92-0131). However, an
entity may be considered a state agency for one purpose but not
another. Each circumstance requires an independent analysis.
fdaséa commercial Fishing & Agricultural Bank v. 0/S Alaska
Coast. 715 P.2d 707, 709 n.5 (Alaska 1986) . Applying the cri-
teria listed in our prior memorandum, we conclude that the LEPCs
are state agencies for purposes of tort liability.

For purposes of emergency planning, the Alaska SERC
establishes the boundaries of the Jlocal emergency planning
districts based on regional boundaries established by DEC for the
regional master plans or where appropriate, based on the bound-
aries of political subdivisions. The Alaska SERC may revise the
boundaries of the districts. Although SARA Title 111 permits the
designation of existing political subdivisions as un“ergency
planning districts, 42 U.S.C.A. 8§ 11001(b), the state statute



Hon. John A. Sandor, Comm'r March 31, 1992
Dep't of Envtl. Conservation Page 16
Our file o 663-91-0483

does not designate existing political subdivisions as such, but
merely provides that if the Alaska SERC deems it appropriate, the
boundaries of the emergency planning districts may coincide geo-
graphically with the boundaries of the political subdivisions of
the state. AS 46.13.040(2); AS 46.13.060.

The Alaska SERC appoints the members of the LEPCs and
may revise the membership of the LEPCs. It also supervises and
coordinates the activities of the LEPCs, and provides guidance,
training, and funding for the LEPCs. See AS 46.13.040(5)-(6).

Under SARA Title 111, the Alaska SERC 1isrequired to
review and make recommendationsto the LEPCs on the local emer-
gency response plans; under AS 46.13, the Alaska SERC is further
required to approve the plans. The Alaska SERC isrequired to
ensure that the plans prepared by the LEPCs contain an incident
command system and that the plans are well integrated with
related emergency plans. This coordination promotes efficiency
In emergency response actions at the local, state, and federal
levels, and assures that the agencies involved will not be
working at cross purposes. Any accident 1involving hazardous
substances has the potential to impact the health and safety of
communities far beyond the area immediately affected, as well as
their environmental and economic well-being. Thus, the work
performed by the LEPCs 1is part of a statewide, coordinated
emergency planning effort.

The Alaska SERC plays a large role in emergency plan-
ning at the local level, and has a great deal of control over the
LEPCs. SARA Title 11l does not authorize citizen suits against
the LEPCs for their failure to meet the requirements of the Act,
but rather, against the governor and the Alaska SERC. See 42
U.S.C.A. S 11046. Neither SARA Title 111 nor AS 46.13 impose
emergency planning duties on the troughs or municipalities.
Based on the above, for purposes of tort liability, the LEPCs are
state agencies.

Since the LEPCs are state agencies for purposes of tort
liability, it follows that LEPC members are state officers for
purposes of tort liability. EPA concluded:

A Local Emergency Planning Committee that is cre-
ated by a State Emergency Response Commission and
whose members are appointed by the state commis-
sion 1is also an agency of the state. IT the
members of the local committee are appointed by
the state commission, then they represent the
state rather than a city, county, or other
political subdivision.
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EPA, Tort Liability in Emergency Planning 10 (1989).

found

that

With respect to the individual members of LEPCs,

[m]Jany Local Emergency Planning Committee members
serve in a dual capacity as a member of the com-
mittee and as an employee of the political
subdivision (city fire service, police department,
or emergency management agency) . . . .

Depending upon the circumstances . . . the court
could conclude that the actions of the committee
member were outside his role and authority as a
committee member, but were within his capacity as
a local governmental employee. Actions outside
their committee role could be viewed by the courts
as acts of the local governmental employer. This
distinction could result iIn a determination that
the local government, for example,, was liable for
the act of the employee rather than the state
which appointed the individual to the committee.
Committee members should therefore understand
their authorized role and responsibilities.

Many local committee members are self-employed,
employed by or represent a private business or
non-profit corporation, or are a private citizen
who 1is not employed. The actions of these local
committee members would be considered state
actions on behalf of the state as long as:

@ The local committee members are
appointed by the state commission;

(@ The state commission has the necessary
state authority to appoint local committee
members;

(3 Both the state commission and the local
committee are agencies of the state;

(49 State law recognizes the local committee
members as agents of the state; and

() The committee member 1is acting within
the scope of his authority.

EPA



Hon. John A. Sandor, Comm'r March 31, 1992
Dep"t of Envtl. Conservation Page 18
Our file * 663-91-0483

Under these circumstances, the state courts would
ordinarily perceive suits against local committee
members as suits in their official capacity or
suits against the state and such suits would not
subject the individual to personal liability.

Id. at 11.

The EPA report, thus, supports the conclusion that
provided the members of the LEPCs are acting within the scope of
their statutory authority under SARA Title 11l and AS 46.13.080,
they are state officers for purposes of tort liability and
immunity.

1v. IMMUNITY STATUTES

A. Limitation of Liability for Negligence 1iIn Response
Actions. AS 46.03.822

AS 46.03.822 imposes strict liability on certain per-
sons for various costs 1incurred as a result of a release of
hazardous substances.7 Subsection (h) provides the state and
local governments immunity from liability under AS 46.03.822 in
connection with certain response actions:

The state, a municipality, or a village is not
liable under this section for costs or damages as
a result of actions taken in response to an emer-
gency created by a release or threatened release
of a hazardous substance generated by or from a
facility or vessel owned by another person unless
the actions taken by the state, the municipality,
or the village constitute gross negligence or
intentional misconduct.

AS 46.03.822(h).

7 For purposes of this statute, "hazardous substances™ is
defined In AS 46.03.826(5), quoted above in footnote 2 on page 6.
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B. Limitation of Liability for Negligence iIn Response

Actions for Certain O0Oil and Hazardous Substance
D.igshacgegi AS 4S.Q8.13%Q

AS 46.08.160 Ilimits the Iliability of the state,
employees of the state, and members of the DMVA Oil and Hazardous
Substance Response Corps for costs and damages resulting from
actions taken in response to certain oil and hazardous substance
discharges.8 AS 46.08.160 provides:

The state, an employee of the state, and a member
of the corps are not liable for costs or damages
as a result of actions taken under AS 46.08.100-
46.08.190 in response to a release or threatened
release unless the actions taken by the state, the
employee, or the member of the corps constitute
gross negligence or intentional misconduct.

This statute applies to (1) a catastrophic oil dis-
charge that constitutes an emergency under AS 46.04.080(a), (@ a
discharge of oil or hazardous substances declared an emergency

For purposes of this statute, ™"hazardous substances"™ is
defined in AS 46.08.900(6) to mean:

(6)) an element or compound that, when it
enters into or on the surface or subsurface land
or water of the state, presents an iImminent and
substantial danger to the public health or wel-
fare, or to fish, animals, vegetation, or any part
of the natural habitat in which Ffish, animals, or
wildlife may be found; or (B) a substance defined
as a hazardous substance under 42 U.S.C. 9601-
9657 [CERCLA]; ™"hazardous substance™ does not
include uncontaminated crude oil or uncontaminated
refined oil in an amount of 10 gallons or less.

"Oi1l" i1s defined as:

petroleum products of any kind and in any form,
whether crude, refined, or a petroleum by-product,
including petroleum, fuel oil, gasoline, lubricat-
ing oils, oily sludge, oily refuse, oil mixed with
other wastes, liquified natural gas, propane,
butane, and other Jliquid hydrocarbons regardless
of specific gravity.

AS 46.08.900(7).
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under AS 46.03.865, (3) discharges declared an emergency by the
governor under AS 26.23, () discharges or potential discharges
that the commissioner of DEC reasonably believes may qualify
under categories (1)-(3) above, and () discharges or potential
discharges that the commissioner reasonably believes pose an
imminent and substantial threat to public health or welfare or to
the environment. AS 46.08.130(b).

C. Limited Liability for Response Action Contractors,
AS 46.03.823 and AS 46.03.825

Third, under certain circumstances, AS 46.03.823 limits
the liability of 'response action contractors”™ whose acts or
omissions are not contrary to a response plan or order by a state
agency having jurisdiction over the release. This statute
applies only to response action contractors as that term 1is
defined iIn AS 46.03.826(H).9 Similarly, under certain circum-
stances, AS 46.03.825 limits the liability of oil spill response
action contractors. However, AS 46.03.825 is repealed effective
July 1, 1992. Secs. .D, 12, ch. 92, SLA 1991.

9 AS 46.03.826(11) defines '"response action contractor™ as:

(A a person who enters 1iInto a response
action contract with respect to a release or
threatened release of a hazardous substance and
who 1s carrying out the contract, including a
cooperative organization formed to maintain and
supply response equipment and materials that
enters into a response action contract relating to
a release or threatened release;

(B) a person who is retained or hired by and
iIs under control of a person described in (A) of
this paragraph tc provide services related to the
response action contract; and

(© a person who acts as a volunteer and is
engaged in a response action.

Effective July 1, 1992, AS 46.03.826(11) is repealed.
AS 46.03.823(g) 1is also repealed and reenacted, and will contain
in subsection (g)(3) this definition of response action contrac-
tor, with the exception of subparagraph © relating to
volunteers, which is omitted. Secs. 7, 12, ch. 92, SLA 1991.
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D. Limited Liability for Responding to Disaster,
Ag...PI»JH«Q91

AS 09.65.091(a) Ulimits the liability of persons provid—
ing equipment or services at the request of a government agency
during a declared state of emergency:

A person who provides equipment or services on the
request of a police agency, Tfire department,
rescue or emergency squad, or other governmental
agency during a state of emergency declared by an
authorized representative of the state or local
government 1is not Qliable for the death of or
injury to any person or damage to any property
caused by that person®s actions, except when the
trier of facts finds that the person acted inten-
tionally, recklessly, or with gross negligence.

E. Limitation on Liability for Emergency Aid. AS 09.65.090

Under certain circumstances, AS 09.65.090 limits the
liability associated with rescue and emergency care, and states:

(@ A person at a hospital or any other
location who renders emergency care or emergency
counseling to an 1injured, 1ill, or emotionally
distraught person who reasonably appears to the
person rendering the aid to be iIn iImmediate need
of emergency aid in order to avoid serious harm or
death is not liable for civil damages as a result
of an act or omission In rendering emergency aid.

(b) A member of an organization that exists
for the purpose of providing emergency services is
not liable for civil damages for iInjury to a per-
son that results from an act or omission in
providing Tfirst aid, search, rescue, or other
emergency services to the person, regardless of
whether the member is under a preexisting duty to
render assistance, 1f the member provided the
service while acting as a volunteer member of the
organization; 1in this paragraph, "volunteer'™ means
a person who is paid not more than $10 a day and a
total of not more than $500 a year, not including
ski lift tickets and reimbursement Tfor expenses
actually incurred, for providing emergency
services.
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(d This section does not preclude liability
for civil damages as a result of gross negligence
or reckless or intentional misconduct.

F. Immunity From Suits Against Incorporated Units of Local
Government. AS 09.65.070(c)-(d)

In 1977, the legislature enacted a broad iImmunity
statute, AS 09.65.070, which protects local governments. For
purposes of immunity, a municipality is defined as "a political
subdivision incorporated under the laws of the state that is a
home rule or general law city, a home ruleor general law
borough, or a unified municipality,” AS 01.10.060, and includes
a public corporation established by a municipality.
AS 09.65.070(e)(1)- A "village”™ 1s an "unincorporated community
where at least 25people reside as a socialunit.”
AS 09.65.070(e) (2.

This statute contains a "discretionary function excep-
tion™ which has been interpreted by the Alaska Supreme Court in
the same manner as the state discretionary Tfunction exception.
See Urethane Specialties. Inc. v. Cltv of Valdez. 620 P.2d 683,
687-88 (Alaska 1980). There 1is, however, or; important differ-
ence: AS 09.50.250 applies only to the state; AS 09.65.070(d)
protects a municipality as well as 1its agents, officers, and
employees.

AS 09.65.070 provides 1inpart:

(©0 No action may be maintained against an
employee or member of a fire department operated
and maintained by a municipality or village if the
claim is an action for tort . . . and 1is based
upon the act or omission of the employee or member
of the fire department in the execution of a func-
tion for which the department is established.

(d No action for damages may be brought
against a municipality or any of 1its agents,
officers or employees if the claim

(@) is based on a failure of the munic-
ipality, or 1its agents, officers, or employees,
when the municipality is neither owner nor lessee
of the property involved,
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(A) to inspect property for a
violation of any statute, regulation or
ordinance, or a hazard to health or safety;

(B) to discover a violation of any
statute, regulation, or ordinance, or a haz-
ard to health or safety if an inspection of
property is made; or

© to abate a violation of any
statute, regulation or ordinance, or a hazard
to health or safety discovered on property
inspected;

(@ i1s based upon the exercise or per-
formance or the fTailure to exercise or perform a
discretionary function or duty by a municipality
or its agents, officers, or employees, whether or
not the discretion involved is abused;

(@ is based upon the grant, issuance,
refusal, suspension, delay or denial of a license,
permit, appeal, approval, exception, variance, or
other entitlement, or a rezoning;

(@ is based on the exercise or perfor-
mance during the courseof gratuitous extension of
municipal services on an extraterritorial basis;

or

(B) 1is based upon the exercise or per-
formance of aduty or function upon the request
of, or by the terms of an agreement or contract
with, the state to meet emergency public safety
requirements.

All of these provisions could come 1iInto play with
respect to emergency response actions, and provide local govern-
ments and their employees, officers, and agents considerable

protection from tort liability.

G. The ™"Discretionary Function Exception”™ to State Tort
Liability. AS 09.50.250(1)

The legislature created a cause of action for tort
claims against the state in AS 09.50.250, and provided limited
statutory Immunity for discretionary functions. AS 09.50.250(1)
provides:
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A person or corporation having a . . . tort claim
against the state may bring an action against the
state in the superior court . . . . However, an
action may not be brought under this section if
the claim

(€D) Is an action for tort, and is based

upon an act or omission of an employee of the
state, exercising due care, 1in the execution of a
statute or regulation, whether or not the statute
or regulation 1is valid; or is an action for tort,
and based upon the exercise or performance or the
failure to perform a discretionary function or
duty on the part of a state agency or an employee
of the state, whether or not the discretion
involved is abused.

In the many cases construing this statute, the Alaska Supreme
Court has emphasized the second clause, the "discretionary func-
tion exception,” when a state agency is sued. See, e.g.. Aspen
Exploration Corp. v. Sheffield. 739 P.2d 150, 155 (Alaska 1987).

Before determining whether statutory iImmunity applies
in any given case, 1t Is First necessary to determine whether the
state is liable iIn the absence of Immunity. Division of Correc-
tions v. Neakok. 721 P.2d 1121, 1125 (Alaska 1986). The court
adopted the following three-part test for determining whether the
state will be immunized: (1) did the state have a duty to take
some action; () was the state®s duty, if any, owed to the plain-
tiff; and, @) if the state 1is liable under the first two
requirements, 1iIs the state iImmunized by AS 09.50.250(1) because
the actions or inactions complained of were discretionary? Adams
v. State. 555 P.2d 235, 239-40 (Alaska 1976).

1. An actionable duty of care is owed to the public

A duty of care may be imposed by the common law or by
statute, or it may arise from the voluntary assumption of respon-
sibility. See Adams. 555 P.2d at 240-41. Whether an actionable
duty of care exists 1is a public policy question involving the
following factors:

The foreseeability of harm to the plaintiff, the
degree of certainty that the plaintiff suffered
injury, the closeness of the connection between
the defendant®s conduct and the injury suffered,
the moral blame attached to the defendant®s con-
duct, the policy of preventing future harm, the
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extent of the burden to the defendant and conse-
quences to the community of iImposing a duty to
exercise care with resulting liability for breach,
and the availability, cost and prevalence of
insurance for the risk involved.

PF?tWT vt Fairbanks North Star Borough School Dist.. 628 p.2d
554, 555 (Alaska 1981). When the public is the intended benefi-
ciary of a duty of care, the duty of care extends to anyone
foreseeably endangered by the state®s conduct. Neakok. 721 P.2d
at 1125-32, 1136.

With respect to emergency response plans, the various
statutes which require emergency planning impose a duty of care
on the Alaska SERC and the LEPCs. The public i1s the intended
beneficiary of the plans, and it 1is foreseeable that 1in the
absence of emergency plans or in the event of deficient plans,
people could be injured and property damaged.l0 The state could
thus be found liable if the duty of care is breached. The final
prong of the analysis iIs to determine whether the discretionary
function exception would provide iImmunity.

2. The discretionary function exception

The court has often remarked that when there is negli-
gence, liability is the rule, Immunity the exception. See, e.g.f
Japan Air Lines Co.. Ltd. v. Alaska. 628 P.2d 934, 937 (Alaska
1981) (JAL). In State v. Abbott. 498 P.2d 712 (Alaska 1972), the
first case to iInterpret the discretionary function language, the
court adopted the "planning versus operational™ or "discretionary

versus ministerial™ test. Application of the "planning-opera-
tional™ distinction regarding levels of decision-making involves
"delicate degrees of judgmental values,”™ State v. 1 Anson. 529

P.2d 188, 194 (Alaska 1974), and must take 1into account the
underlying purposes of the discretionary function exception.
Abbott. 498 P.2d at 721-22.

10 For example, the House Conference Report on SARA Title 111
states, "The Senate amendment and House amendment both establish
programs to provide the public with important information on the
hazardous chemicals i1n their communities, and to establish emer-
gency planning and notification requirements which would protect
the public in the event of a release of hazardous chemicals.”
H.R. Conf. Rep. No. 99-962, 99th Cong., 2d Sess. 281 (1986),
reprinted in 1986 U.S.C.C.A_N. 2835, 3374. See also Williams v.
Levbold Technologies. Inc.. __ F. Supp- ___, 1992 WL 26730 at 3
(N.D. Cal. 1992).
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The discretionary function exception recognizes (1) the
need to preserve separation of powers by limiting judicial re-
examination of decisions made by other branches of government;
(@ the fact that the courts are not equipped to investigate and
balance all the factors that go iInto an executive or legislative
decision; and (3) the public interest in preventing the enormous
and unpredictable liability that would result from judicial
reexamination of the decisions of other branches of government.

Id. Decisions regarding funding and the allocation of scarce
resources are generally considered to be made at the policy level
and, therefore, are likely to be immune. Industrial Indemnity

Co. V. state. 669 P.2d 561, 564-65 (Alaska 1983).

However, not all decisions involving an element of
discretion fall within the discretionary function exception.
Wainscott v. State. 642 P.2d 1355, 1356 (Alaska 1982). Moreover,
policy decisions cannot be implemented negligently. Johnson v.
State. 636 P.2d 47, 65 (Alaska 1981). In contrast to discretion-
ary acts, operational or ministerial acts are those which concern
routine, everyday matters, not requiring evaluation of broad
policy factors. I"Anson. 529 P.2d at 194.

Application of the planning-operational test has proven
difficult, and has resulted iIn numerous appellate decisions. The
following examples may help illustrate the difference between
planning and operational decisions.

Not immune: Once initial policy decision was made to
maintain the Seward Highway during the winter by salting, sand-
ing, and plowing, district engineer®s decisions on how to
allocate personnel and machinery were not immune. Abbott. 498
P.2d at 722. Negligent placement of highway signs and road
stripes was not immune. I"Anson. 529 P.2d at 193-94. Negligent
performance of hotel 1inspection by state fire officials was not
immune. (By voluntarily undertaking fire 1iInspection, upon dis-
covery of extreme life hazard, state assumed a common law duty to
protect occupants). Adams. 555 P.2d 240-44. Upon discovery of
safety violations at pipe installation site, the Department of
Labor®s failure to take actions which would have prevented elec-
trocution of worker was not immune. Wallace v. State. 557 P.2d
1120, 1124 (Alaska 1976). The state®"s negligent design of a
runway at the Anchorage airport was not immune. JAL. 628 P.2d at
938. Once the policy decision had been made to reconstruct an
overlapping road and railroad crossing, the approval of the
reconstruction plans and the Tfailure to place a sign at the
crossing warning bicyclists of the particular hazard presented by
the crossing were operational level decisions and not iImmune.
Johnson. 636 P.2d at 64-66. The state®"s failure to control a
dangerous parolee or warn his potential victims was not iImmune.
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Neakok. 721 P.2d at 1132-35. The City of Kotzebue was not immune
when city police failed to respond to a telephone call in which
caller identified himself, his location, and the likely scene of
the crime, and informed police that he intended to kill a friend
of his. Citv of Kotzebue v. McLean. 702 P.2d 1309, 1313-15

(Alaska 1985).

Immune: The state did not undertake to inspect hotel
and abate fire hazards; and therefore, was iImmune. State v.
Jennings. 555 P.2d 248, 250 (Alaska 1976). Decisions whether or
not to designate intersection which was at considerable distance
from school as a school safety zone or to undertake any other
safety measures were discretionary and therefore immune.
Jenningsv. State. 566 P.2d 1304, 1311-13 (Alaska 1977).
Decision to issue warning against fly-by-night operators who
install highly flammable 1insulation was 1immune, but decisions
regarding contents of warning were not immune. Urethane Special-
ties . Citv of Valdez. 620P.2d 683, 688 (Alaska 1980).
Decision to install flashing amber and red light instead of red,

amber, and green traffic light was immune. Wainscott. 642 P.2d
at 1357. Decision whether or not to install guardrail was
immune. Industrial Indemnity. 669 P.2d at 563. Decision not to
use dust controlprocedures onthe Dalton Highway was immune.

Freeman v. State. 705 P.2d 918, 920 (Alaska 1985). Decision to
order removal of fence encroaching into right-of-way following
disastrous storm was immune, but not the manner 1in which the
fence was removed. Gates v. Citv of Tenakee Springs. 822 P.2d
455 (Alaska 1991).

3. Conclusion

The decision to undertake emergency planning 1is an
immune policy decision. Executive implementation of a policy
decision is immune "if the decisionmaker is authorized to con-
sider basic political, social or economic policy factors and in

fact considers them.™ Freeman. 705 P.2d at 920. Alaska SERC
decisions are high level executive branch decisions which require
the exercise of judgment. The emergency planning performed by

the LEPCs likewise involves a significant amount of discretion.
Some of the planning decisions concern funding and the allocation
of personnel. To a great extent, the decisions of the Alaska
SERC and the LEPCs are likely to be immune.ll

n Only two cases were TfTound 1in which an action has “een
brought against a state emergency response commission, neither of
which involves tort liability. In Ohio Chamber of Commerce v.

(continued. ..)



Hon. John A. Sandor, Comm'r March 31, 1992
Dep't of Envtl. Conservation Page 28
Our file o 663-91-0483

On the other hand, the various emergency planning stat-
utes differ in degree of requirements. The Alaska Disaster Act
is worded very broadly and affords much room for discretion.
SARA Title 111 and AS 46.13.090 are very precise; many require-
ments are straight forward and ministerial; for example, the
identification of covered facilities, designation of facility
emergency coordinators, and description of available emergency
equipment and facilities would rarely require the exercise of
discretion. Many of the planning tasks do not involve funding
decisions, but rather entail the compilation of information, much
of which i1s furnished by covered facilities pursuant to statutory
requirements. Negligent errors and omissions iIn the plans with
respect to those matters which are ministerial iIn nature may not
be Immunized.

The HSSTRC 1is not involved in the preparation of emer-
gency plans, but rather its functions are advisory in nature, and
largely related to research, policy, and funding. In the
unlikely event a claim for negligence 1is brought against the
council, the discretionary Tfunction exception would probably
provide ~.Tmunity.

V. EFFECT OF THE STATUS OF THE EMERGENCY RESPONSE PLANS ON
LIABILITY

A fTactual determination of whether negligence, gross
negligence, or intentional misconduct exists as a result of the
emergency planning performed by the Alaska SERC or the LEPCs may
very well take 1into account the existence and status of the

emergency response plans.

n (...continued)

State Emergency Response Comm"n. Nos. 91AP-173, 91AP-174, 1991 WL
94447 (May 1, 1991) , the court held that commission rules which
required annual detailed TfTacilities site plans showing the
location of hazardous substances exceeded the scope of the com-
mission®s statutory authority and were unlawful. McCormick v.
Anshutz Minina Corp.. 29 ERC 1701 (Jan. 29, 1989), involved 1in
part an action against the Missouri State Emergency Response
Commission for failure to disseminate tier 11 information. The
claim was dismissed because the plaintiffs had never requested
the information and a regional commission had already promised to
provide the information.
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a. No Plan

The various planning statutes iImpose uponthe state,
the Alaska SERC, and the LEPCs the duty to develop and keep cur-
rent emergency plans. SARA Title 111 requires local emergency
response plans for extremely hazardous substances to have been
completed by October 1988. 42 U.S.C.A. S 11003(a)- SARA Title
i does not provide an enforcement mechanism for this
deadline;12 however, as discussed below, 1inaction and unreason-
able delay can provide the basis for atort claim. The state
planning statutes do not impose deadlines.

I Potential_Alaska SERC and LEPC liability

Inaction can result in liability, as can unreasonable
delay. Adams v. Stateb55 P.2d 235, 240 (Alaska 1976); State v.
Guinn555 P.2d S™"0, 536-37 (Alaska). EPA has observed:

State law may require a State Emergency Response
Commission or a Local Emergency Planning Committee
to develop a current emergency preparedness or
hazardous materials response plan. The failure to
develop this plan and keep it current could be the
basis for a suit against the state commission or
local committee by individuals who believe that
they were harmed by the failure of the commission
or committee to carry out the law; 1i.e., that the
committee was negligent in fulfilling its
responsibilities.

EPA, Tort Liability in Emergency Planning 5 (Jan. 1989).

Further, the Federal Emergency ManagementAgency
concluded:

[A] state statutory duty to have a current emer-
gency preparedness disaster plan imposes an
obligation on the governmental jurisdiction to
prepare a plan. Failure to carry out a statutory

r The House Report accompanying the bill which provided much
of the text for SARA Title 111 states, "There is no penalty for
violation of the timeframes outlined above, but the Committee
feels that the strong public sentiment for emergency planning
will ensure prompt action.”™ H.R. Rep. No. 99-253(1), 99th Cong.,
1st Sess., Vol. 4, at 113 (1985), reprinted in 1986 U.S.C.C.A_N.
2835, 2895.
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duty might lead to liability even though the emer-
gency management statute includes an Immunity
provision . . . . The statutory iImmunity 1iIn the
emergency preparedness law might not protect a
jurisdiction that failed to carry out a legal duty
(to develop and maintain an emergency plan . . .
where the immunity 1is provided only during a
designhated disaster.

John C. Pine, Federal Emergency Management Agency, Tort Liability
of Governmental Units in Emergency Actions and Activities 12
(July 1988).

Thus, the failure to develop a plan or to keep i1t cur-
rent arguably might provide the basis for a negligence claim
against the state.

2. Liability of responders
In the absence of an emergency response plan, those
persons involved In a response action have a common law duty to

use due care and may have a statutory duty to meet applicable
statutory or regulatory standards of care.

B. Plan Under Development
1. Potential Alaska SERC and LEPC liability
A plan under development, including interim plans, may
potentially provide some guidance during a response action.
However, as discussed above, negligence may be found where
inaction or inexcusable delay result in iInjury.

2. Liability of responders

Responders have a common law duty to use due care and
may have a statutory duty of care derived from applicable
statutory requirements.

C. Approved Plan
1. Potential Alaska SERC and LEPC liability

With respect to highway engineering plans, the court
has remarked, "The state need not guarantee a perfect plan or
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results. But the state 1is Jliable for a failure to exercise
reasonable care and skill." Moloso v. State. 644 P.2d 205, 217
(Alaska 1982). By analogy, provided the Alaska SERC and the

LEPCs exercise reasonable care and skill in the preparation,
review, and approval of the emergency response plans and follow
applicable statutory requirements, the state will most [likely
enjoy immunity from any claim for damages arising from negligence
in the planning process.

2. Liability of responders

Evidence of conduct 1in accordance with an emergency
plan or departing from a plan may be weighed in determining
liability. For example, 1in State v. Abbott. 498 P.2d 712 (Alaska
1972), the plaintiff introduced into evidence the Department of
Highways® Standard Operating Procedures (S.0.P.s) for wintertime
highway maintenance."3 With respect to the S.0.P.s, the court
noted, "Failure to comply with the S.0.P.s would seem to be oper—
ational negligence rather than policy-making discretion."” 498
P.2d at 722 n.30. The S.0.P. quoted in footnote 13 resembles in
level of detail many of the provisions that would be found in an
emergency plan. To the degree the various emergency plans may be
analogized to the S.0.P.s, and depending on the circumstances of
the response, the failure to comply with a plan may be found to
be operational negligence and not immune.

S.0.P. 4301-06, for example, provided:

Sanding crews must be dispatched at the first
indication that traffic is having difficulty, with

particular attention given to intersection and
grades. Maintenance crews in outlying areas must
keep steep grades and sharp curves well sanded,

working overtime and at night if conditions war—
rant. Maintenance foreman must be alert to this
condition and plan accordingly, and employees
should be instructed to report for duty when
inclement weather threatens. Sanding operations

must continue as long as conditions warrant.

First priorities should be given to hills,

intersections and curves.

Quoted in Abbott. 498 P.2d at 722 n.30.
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VI. PERSONAL LIABILITY OF THE MEMBERS OF THE ALASKA SERC, THE
LEPQg, AND THE HSSTRC

The personal liability of the members of the Alaska
SERC, the LEPCs, and the HSSTRC has been of concern, and during
this legislative session, House Bill No. 407 and Senate Bill No.
359, which would provide immunity from personal Tliability, were
introduced into the legislature. These bills would also immunize
the Alaska SERC, the LEPCs, and the HSSTRC as state agencies. To
further respond to the members®™ concerns, the <common Jlaw on
official immunity 1is discussed below. To the extent the Depart-—
ment of Law previously advised you that AS 09.50.250(1) provides
state employees immunity from personal liability, that advice was
incorrect and should be disregarded. As discussed below,
AS 09.50.250(1) only immunizes the state and state employees act—
ing in their official capacity, not state employees in their
personal capacity. See Aspen Exploration Corp. v. Sheffield. 739
P.2d 150, 162 n.29 (Alaska 1987).

A. Official Capacity Suits Versus Personal Capacity Suits

A lawsuit which names an individual in his or her
official capacity is a suit against the state, not the individ—
ual. The plaintiff, if successful, recovers the judgment from
the state, not the individual. Hafer v. Melo. U.S. , 60
U.S.L.W. 4001, 4002 (Nov. 3, 1991); Vest v.Schafer. 757 P.2d
588, 599 (Alaska 1988). When a state official is sued in his or
her personal capacity, the plaintiff does not collect the judg-—
ment from the state. Rather, the plaintiff may recover from the
individual®s assets, his or her liability insurance, any official
bond he orshe may have and possibly, from an indemnification
agreement. SeeVest. 757 P.2d at 600 n.45.

B. Common Law Official immunity

The Alaska Supreme Court has created a common .law
immunity for public officers, called "official immunity." Aspen
Exploration Corp. v. Sheffield. 739 P.2d 150 (Alaska 1987).
Official immunity applies only to administrative officials, that
is, members of the executive branch of government or members of
bodies which do not strictly belong to any of the three tradi-—
tional branches of government. Id. at 153 n.7. Thus, members of
the Alaska SERC, LEPCs, and HSSTRC are protected by the doctrine
of official immunity.

For executive acts allied to violate common law
rights, the court has adopted a ,wo-step analysis: First, it
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must Dbe determined whether or not the doctrine of official
immunity applies to the public officer"? alleged negligent con—

duct. IT it does, the scope of that immunity must be determined.
Absolute immunity immunizes an official from suit as well as
damages; qualified immunity extends only to damages. Id. at 154,

158 n.17, n.19.

The doctrine of official immunity applies if the
officer®s actions are within the scope of his or her authority
and are discretionary in nature. "Discretionary"” in this context
has a different meaning than that discussed above 1in connection
with the discretionary function exception to state tort liabil—
ity. The planning-operational distinction does not come into
play. Instead, the court has described a public officer"s dis—
cretionary acts as those 1involving a mistake 1in judgment or
discretion, an erroneous interpretation and application of the
law, or discretionary-policy decisions. Discretionary acts 1in
this context require personal deliberation, decision, and judg-—
ment; while ministerial acts consist of obedience of orders or
the performance of a duty in which the officer is left with no
choice of his or her own. Id. at 155.

Some examples may clarify the difference between dis-—
cretionary and ministerial acts. In Bridges v. Alaska Hous.
Auth.. 375 P.2d 696 (Alaska 1962), the court held that officers
of the Alaska Housing Authority were immune from personal liabil—
ity for damages when the plaintiff®s buildings were demolished
for an wurban renewal project under an illegal declaration of
taking. The officers were acting within the scope of their
official duties, but had made a mistake 1iIn the exercise of a
discretionary function in that they believed they had the power
to use a declaration of taking when 1in fact they only had the
power of eminent domain.

In State v. Stanley. 506 P.2d 1284 (Alaska 1973), an
official of the Alaska Department of Fish and Game was not immune
from personal liability for damages resulting from the sinking of
a crab boat in the state"s possession. The officer®s failure to
inspect the boat and to give proper instructions to department
personnel on securing the boat or to permit the owner to secure
the boat occurred at the ministerial level.

A state trooper who ordered the speed limit reduced on
a road under construction because of perceived hazardous condi—
tions wasfound 1immune in Earth Movers of Fairbanks. Inf «  Yj.
Statef 691P.2d 281 (Alaska 1984). The court observed that the
trooper "was not confronted with a simple set of tasks to per—
form. Hehad complaints to 1investigate, a highway toexamine,
and adifficult judgment call to make."™ Id. at 285.
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Finally, the investment decisions of borough officials
were found discretionary in Integrated Resources Equity Corp. v.
Fairbanks North Star Borough. 799 p.2d 295 (Alaska 1990). The
court, however, also held that the borough officials could be
found personally liable if, 1in performing an alleged discretion—
ary function, they violated a statute or ordinance that could be
characterized as "clearly established law,”™ unless they could
prove that they non-negligently were not aware of the law. Id.
at 301.

To determine whether a public officer 1is entitled to
absolute versus qualified immunity, the court considers the
following factors:

(1) The nature and importance of the
function that the officer performed to the admin—
istration of government (i.e. the importance to
the public that this function be performed; that
it be performed correctly; that it be performed
according to the best judgment of the officer
unimpaired by extraneous matters);

(2) The [likelihood that the officer will be
subjected to frequent accusations of wrongful
motives and how easily the officer can defend
against these allegations; and

(3 The availability to the injured party of
other remedies or other forms of vrelief (i.e.
whether the injured party can obtain some other
kind of judicial review of the correctness or
validity of the officer"s action).

Aspen. 739 P.2d at 160. If, as a matter of law, the court deter—
mines that immunity should be absolute, any allegations of
improper motive are irrelevant and the case 1is dismissed. If, on

the other hand, qualified immunity is appropriate, motive becomes
relevant, Under qualified immunity, a public officer is shielded
from liability only when discretionary acts within the scope of
the officer"s authority are performed in good faith and are not
malicious or corrupt. Id. at 158-60.

For example, 1in Bauman v. State. 768 P.2d 1097 (Alaska
1989), an action by a parent and child against a state trooper
arising out of an investigation of an anonymous complaint of
sexual abuse, the court found that all of the trooper®s actions
appeared to be within the scope of his authority and discretion—
ary in nature. In an affidavit, the trooper b"rd portrayed his
investigation as objectively vreasonable, undertaken 1in good
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faith, not malicious, and not corrupt. 1In the absence of evidence
to the contrary, the trooper was entitled to qualified immunity.

Applying the balancing test established in Aspen, the
members of the Alaska SERC, the LEPCs, and the HSSTRC would prob—
ably enjoy qualified immunity. There 1is little reason to shield
the members of these entities from liability for actions which
are undertaken 1in bad faith or which are malicious or corrupt.
Qualified immunity will protect the members from personal liabil—
ity for discretionary acts that are within the scope of the
member*s statutory authority and that are performed 1in good
faith. The members are not shielded from personal liability for
negligence in performing ministerial acts or acts outside the
scope of their statutory authority.

CONCLP8I0ON8 AND RECOMMENDATIONS

1) Without statutory authorization, the Alaska SERC
may not delegate interim approval authority over emergency
response plans to a committee. To facilitate the approval pro—
cess, the Alaska SERC may wish to adopt by regulation a procedure
whereby plans which essentially fulfill all statutory require—
ments, but require a Jlimited degree of fine-tuning, could be
given partial approval or conditional approval, subject to
resolution of all i1tems of concern within a specified timeframe.

2) Under SARA Title 111, 1local emergency response
plans for extremely hazardous substances were to have been com—
pleted by October 1988. Both 1inaction and unreasonable delay
might provide a basis for a tort claim. It is incumbent upon the

LEPCs and the Alaska SERC to meet the federal requirements for
these plans as soon as reasonably possible.

For those districts where it has proven difficult to
establish an LEPC, the Alaska SERC should continue with 1its
efforts to establish LEPCs, but at the same time, may wish to
consider alternative means of preparing emergency response plans,
if those districts would otherwise be without plans for a signif—
icant length of time. Under AS 46.13.040(8), the Alaska SERC 1is
authorized to "perform other coordinating, advisory, or planning
tasks related to hazardous substance emergency planning and pre—
paredness . . . ." This statute provides the commission a
measure of flexibility and discretion in establishing priorities
and accommodating the planning process to the unique needs of the
state of Alaska. Once an LEPC 1is formed; however, the LEPC must
assume the emergency planning responsibilities assigned to LEPCs
under SARA Title 111 and AS 46.13.
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3) Alaska SERC policies which have the effect of
regulations or standards of general application are regulations
and, to be valid, must be adopted according to the Administrative
Procedures Act, AS 44.62. Compliance with statutory and
regulatory requirements will reduce the state"s liability expo—
sure; therefore, under AS 46.13.040(11), the Alaska SERC should
begin preparing regulations in accordance with the Administrative
Procedures Act 1in order to carry out the provisions of AS 46.13
and the emergency planning provisions of SARA Title 1II. The
development and promulgation of regulations will undoubtedly be a
long term project and will entail considerable public participa—
tion. The Alaska SERC may wish begin this process by identifying
those policies which should be promulgated as regulations.

4) The Alaska SERC, the LEPCs, and the HSSTRC are
state agencies for purposes of tort liability and immunity. Many
of the emergency planning activities of the Alaska SERC and the
LEPCs are discretionary 1in nature and thus, the state is likely
to Dbe immune from liability for negligence inplanning under
AS 09.50.250(1). However, at least some planning activities
occur at the operational or ministerial [level, and the state
would not be shielded from liability for negligence 1in these

activities. In addition, the failure of the LEPCs or the Alaska
SERC to complete their plans or unreasonable delay in the comple—
tion of the plans could expose the state to liability. Further,

action outside the scope of statutory authority is not immunized.

House Bill No. 407 and 1its identical counterpart,
Senate Bill No. 359, would clarify the law with respect to the
state"s liability in emergency planning for hazardous substances
and oil spills by providing that a civil action for damages and
costs may not be brought against the Alaska SERC, LEPCs estab—
lished by the Alaska SERC, or the HSSTRC for any act or omission
occurring within the course and scope of their duties under
AS 46.13, unless the act or omission constitutes gross negligence
or intentional misconduct. Unlike the discretionary function
exception of AS 09.50.250(1), these bills would shield the state
from liability for negligence occurring at the operational level.

5) A lawsuit against a member of the Alaska SERC, the
LEPCs, or the HSSTRC 1in his or her official capacity is a suit
against the state, not the individual.

6) Members of the Alaska SERC, the LEPCs, and the
HSSTRC currently enjoy common law official immunity from personal

14 Sjof Kenai Peninsula Fisherman®s Coop, Ass"n v. State, 628
P.2d 897, 906 (Alaska 1981).
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liability for discretionary acts occurring within the scope of
their statutorily authorized activities. In addition, under a
Memorandum of Agreement executed June 13, 1391, between the
Department of Law, the Department of Administration, and DEC, the
stat<ii agreed to defend and 1indemnify the members of these
entities against claims arising out of their acts or omissions
occurring within the scope of their statutorily authorized activ—

ities on behalf of these administrative entities. The state will
not 1indemnify for judgments resulting from gross negligence or
intentional misconduct or for punitive damages. The 1indemnity
agreement provides broader coverage than common [law immunity 1in
that the agreement extends to ministerial acts. The 1indemnity

agreement was intended to provide interim protection from tort
liability until such time as immunity legislation 1is enacted.

House Bill No. 407 and Senate Bill No. 359 would pro—
vide clarity and certainty for the members of the Alaska SERC,
the LEPCs, and the HSSTRC by providing immunity from personal
liability for any act or omission occurring within the course and
scope of the member®s official duties under AS 46.13, unless the
act or omission constitutes gross negligence or intentional

misconduct. Unlike common Jlaw immunity, which only extends to
discretionary acts, these bills would shield the members from
personal liability arising from negligence in performing

ministerial acts.

Regardless of whether the members are protected under
the common law, the 1indemnity agreement, or the proposed legisla—
tion, there are limits to the protection afforded. That 1is, the
members of these entities may be held personally liable for gross
negligence, 1intentional misconduct, or conduct that exceeds the
scope of their statutory authority.

7 To varying degrees, a number of statutes protec
responders, 1including governmental entities and their employees
or agents, during emergency response actions, provided the cri—
teria specified in the statutes are met. Local governments, 1in
particular, enjoy broad immunity.

IT you have any questions regarding this matter, please
do not hesitate to contact me.

MS:tg



MEMORANDUM OF AGREEMENT
1. Recitals * -

There currently exist liability concerns by persons who
contribute their time and service to the State Emergency Response
Commission ("SERC"), Local Emergency planning Committees ("lepcs,l),
and the Hazardous ®m8ubstance Spill Technology Review Council
("HSSTRC™). By providing protection against liability costs, this
memorandum of agreement is 1intended as an interim method of
insuring that such® persons will be willing to provide assistance to
the SERC, LEPCs, and the HSSTRC. This agreement 1is entered into
between the Department of Law, the Division of Risk Management in
the Department of Administration,, and the Commissioner of
Environmental Conservation on behalf of the SERC, LEPCs, and the
HSSTRC.

of e
2. State Defense of Claims

The State of Alaska (State) agrees to defend the SERC-and
it members, SERC-approved LEPCs and their members, and the HSSTRC
and its members against all non-insured claims arising from their
acts or omissions occurring within the course and scope of
statutorily authorized activities on behalf of the SERC, SERC-
approved LEPCs, and the HSSTRC. When defense 1is provided under
this agreement, the State will select and retain counsel to
represent the members and entities covered by this agreement. The

State will not be obligated to pay expenses of defense counsel



5. Notice of Claim

A member or entity covered by this agreement against whom
a claim is made must submit a written request for defense to the
State of Alaska, Division of Risk Management within 30 days of

knowledge or receipt of a clainm.

6. Conditions

The State will appear and defend a member or entity
covered by this agreement unless and until it is determined by the
State that the claim does not arise out of acts or omissions
occurring within the course and scope of statutorily authorized
activities on behalf of the SERC, SERC-approved LEPCs, or the
HSSTRC, or that the acts or omissions complained of amounted to
gross negligence or willful misconduct, in which case the State may
reject defense of the claim. The State"s obligation to defend and
indemnify is further conditioned upon cooperation of the member or
entity in defense against the claim. The member or entity shall
not, except at their own cost, admit liability, voluntarily make
any payment, assume any obligation, or incur any expense, without
prior approval of the Division of Risk Management. Failure to
provide timely notice of a claim, conduct prejudicial to the
State"s position, or failure 0 cooperate 1in defense voids the

State"s obligations under this agreement.
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MEMORANDUM OF AGREEMENT

1. Recital-S t -

There currently exist liability concerns by persons who
contribute their time and service to the State Emergency Response
Commission ("SERC") , Local Emergency planning Committees ("LEPCs,!") ,
and the Hazardous Substance spill Technology Review Council
("HSSTRC™). By providing protection against liability costs, this
memorandum of agreement is intended as an interim method of
insuring that such® persons will be willing to provide assistance to
the SERC, LEPCs, and the HSSTRC. This agreement is entered into
between the Department of Law, the Division of Risk Management 1in
the Department of Administration, mand the Commissioner of
Environmental Conservation on behalf of the SERC, LEPCs, and the
HSSTRC.

of
2. State Defense of Claims

The State of Alaska (State) agrees to defend the SERC-and
it members, SERC-approved LEPCs and their members, and the HSSTRC
and its members against all non-insured claims arising from their
acts or omissions occurring within the course and scope of
statutorily authorized activities on behalf of the SERC, SERC-
approved LEPCs, and the HSSTRC. When defense 1is provided under
this agreement, the State will select and retain counsel to
represent the members and entities covered by this agreement. The

State will not be obligated to pay expenses of defense counsel



independently retained by members and entities without the approval

of the Division of Risk Management.

3. indemnification

The state agrees to indemnify the SERC, SERC-approved
LEPCs, the HSSTRC, and their members for non-insured judgments
arising from their acts or omissions occurring within the course
and scope of statutorily authorized activities on behalf of the
SERC, SERC-approved LEPCs, the HSSTRC, except that the State will
not indemnify forjudgments for damages resulting from gross

negligence or intentional misconduct, or for punitive damages.

4. Definition of Non-Insured Claims and Judgments
As used in this agreement, "non-insured claims™ and
"non-insured judgments" refer to all rtion of a claim or

judgment (including a settlement) for which, a member or entity
covered by this agreement or a member®s employer is not protected
by a policy of insurance. Where a portion of a claim is insured,
the State will endeavor to arrive at a cooperative agreement with
the insurer for proration of defense costs and assignment of
defense counsel, . In the event of inability to reach such
agreement, the State will, with prior written approval, reimburse
the member coveied by this agreement, for reasonable non-insured

defense costs and attorney fees incurred in defense of claims.

«



5. Notice of Claim

A member or entity covered by this agreement against whom
a claim is made must submit a written request for defense to the
State of Alaska, Division of Risk Management within 30 days of

knowledge or receipt of a claim.

6. Conditions

The State will appear and defend a member or entity
covered by this agreement unless and until it is determined by the
State that the claim does not arise out of acts or omissions
occurring within the course and scope of statutorily authorized
activities on behalf of the SERC, SERC-approved LEPCs, or the
HSSTRC, or that the acts or omissions complained of amounted to
gross negligence or willful misconduct, in which case the State may
reject defense of the claim. The State®"s obligation to defend and
indemnify is further conditioned upon cooperation of the member or
entity in defense against the claim. The member or entity shall
not, except at their own cost, admit liability, voluntarily make
any payment, assume any obligation, or inc”r any expense, without
prior approval of the Division of Risk Management. Failure to
provide timely notice of a claim, conduct prejudicial to the
State®s position, or failure to cooperate in defense voids the

State®"s obligations under this agreement.



7. Recision of this Agreement
This memorandum of agreement may be revoked by the State

upon 30 days notice to the entities covered by this agreement.

DATED: X.
Charles E. Cole
Attorney General
Dep”rtmbnt”-of Law

paten= K jwTf
Brad Thompson, Deputy Director
Division olf/Risk Management
Department of Administration

DATED

Department of Environmental
Conservation



ctpn C73 F WALTER J. HICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER Phone; (790723 465-5000
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070
JUNEAU, AK 99801-1795

January 27,1992

The Honorable Bill Hudson

Chairman _

House Special Committee on
Qil and Gas

P.0. Box V

Juneau, AK 99811

Dear Representative Hudson:

HB 407 was recently referred to your committee after introduction by the Governor.
This bill would provide immunity to the members of the Alaska State EmergencE
Response Commission (SERCE, the Local Emergbency Planning Committees (LEPCs)
created under the SERC, and the Hazardous Substance 'SEIH echnology Review
Council (HSSTRC or TRC) for their acts or omissions which are in accordance with
their official duties, unless the act.or omission constitutes gross negligence or
intentlonal misconduct or which-may be the subject of relief under an-applicable federal
aw.

As explained inthe Governor's transmittal letter, state officials and members of the
public serve on the SERC, the LEPCs and the RTC. Each of these entities is charged
with tasks relating to hazardous substance emergency planning and preparedness,
community right-to-know reporting, toxic substance release reporting, and the
management of hazardous substances. The potential exposure t_o_I|ab|I|tY arising from
these statutorily mandated activities may discourage %uallfled individuals from
accepting appointments to the SERC, LEPCs and RTC.

The success of the SERC, LEPCs and RTC are critical to the success of the State of
Alaska in emergency Ereparedness when dealln% with oil spills or other hazardous
substance releases.” Enclosed herewith is a legal opinion relating to this issue that
may be of interest to the members of your committee when reviewing HB 407. We are
also enclosm% statutes from other states which have adopted this kind of immunity for
members of their SERC, and the federal law allowing for citizen suits against members
of a SERC. HB 407 would not affect this federal law.



The Honorable Bill Hudson -2- January 27, 1992

We respectfully ask that you schedule this bill for a hearing at the earliest possible
convenience. We look forward to your favorable action.

If you need any further information, please do not hesitate to contact Janice Adair, the
Department's legislative liaison, at 465-5050.

Sincerely,

Commissioner
JA/vr (CO-comm\hudson.407)

Enclosures: Legal Opinion
Statutes

cc: Paul Fuhs, Governor's Office
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MEMORANDUM State r ska

IEGEI
Douglas B. Baily DATE 01—
Attorney General
Department of Law
TELEPH

Dennis D. Kelso 7/ SUBJECT : Liability of State,
Commissioner Members of the State
Department of Environmental Emergency Response

Conservation Commission (SERC),

Local Emergency
Planning Committees
(LEPCs) and the
Hazardous Substance
Spill Technology
Review Council

On behalf of the State Emergency Response Commission (SERC), 1
am requesting an opinion concerning the potential liability
arising from the activities of the SERC, the Hazardous
Substance Spill Technology Review Council, or the Local
Emergency Planning Committees (LEPCs). Members of the SERC are
appointed by the Governor under the Superfund Amendments and
Reauthorization Act, Title 111 (SARA Title 111), Administrative
Order 103, and House Bill 566 which passed last session. The
SERC 1is required by law to review and approve membership on the
LEPCs. The Hazardous Substance Spill Technology Review Council
was established within the SERC by HB 566. Seven of its nine
members are appointed by the Governor.

The SERC and LEPCs have many planning and coordinating
functions imposed by federal and recently passed state statutes
(AS 46.13). However, neither has any direct administrative
function. Response to hazardous substance and oil spill
incidents remains the responsibility of Department of
Environmental Conservation (DEC), the Department of Military
and Veterans Affairs (DMVA), and other local, state, and
federal agencies.

For SERC, the LEPCs, and the Council to be effective in their
mission, there must be a large pool of potential members
representing the various roles and expertise necessary to
prepare an emergency response plan for hazardous substance and
oil spill incidents. This is especially true at the local
level. SERC policy has encouraged LEPCs to establish strong
ties with, and even organize under the auspices of, a local
government and the strive for the broadest possible
representation on the committee. In many cases, LEPC
membership exceeds the minimum number of participants mandated

by state and federal law.

Bt



Douglas B. Baily P July 30, 1990

This policy encourages the level of public participation
necessary to effectively carry out the goals of SARA Title 111
and HB 566. However, 1t is jeopardized by growing fears on the
part of the local governments and the LEPC members about what,
if any, liability may be attached to membership on an LEPC.
This uncertainty now extends to the SERC members as well and
impedes our ability to accomplish our statutory duties.
Although members of the Council have not yet been appointed, it
IS reasonable to assume the same questions will arise in
relation to its activities and members. This concern may
result in some candidates being unwilling to accept appointment
without reassurance about the degree of potential liability
they may be assuming.

Before narrowing this request to the specific questions, 1 want
you to know that 1 appreciate the likelihood that most fear of
liability is hypothetical. However, the fear is real and no
one wants to take any significant chance, or perhaps even a
slight chance, of being sued for damages associated with a
hazardous substance or oil spill incident. The cost of defense
alone, as we well know could bankrupt anyone.

Specifically our questions are:

1. What liability, if any, may exist for the SERC or the
Council as state agencies or entities?

2. What liability, if any, do the members of the SERC
accrue due to their activities, or inactivity, as SERC
members? If there 1is liability, will the state
represent and indemnify the members should an award
be made? (It is important to remember that some
members are appointed to represent business, local
governments, and other specific interests.)

3. If the state will represent and indemnify the SERC
members, are there any limits, (for example gross
negligence or intentional acts)? |If there are such
limits, please give examples of what may constitute

such acts.

4. Questions 2 and 3 also pertain to the Hazardous
Substance Spill Technology Review Council and its

members.

5. Where an LEPC is formed under the auspices of a local
government, does the local government run the risk of

liability?

6. What are the liability risks to an LEPC Dr its
individual members?



Douglas B. Baily -3 - July 30, 1990

7. If there are liability risks associated with
activities of an LEPC, will the State represent and
indemnify the LEPC, the local government under which
it is formed, and its members? Are there limits to the
coverage for gross negligence or intentional acts? |If
so what are examples of acts that might trigger a
limitation on coverage.

I have not tried to list the duties of the SERC, LEPCs or
Council, although it is apparent that the answers to the
questions are driven by the duties. The best source is the
laws themselves, especially since SARA Title 111 1is still
relatively new and HB 566 was just p--"— « by the Governor.

Should your review suggest there is ah’y significant risk of
liability for the members of any of these three entities,
especially if the state will not fully represent and indemnify
them, 1 would appreciate suggestions for a legislative "fix".j
The goals of SARA Title 111 and HB 566 cannot be met if the
participants iIn the activities, local governments, or the state
are subject to liability for their participation.

There are voluminous materials concerning SERC and SARA Title
111 that may be relevant to liability issues. An attached
December 28, 1987, memo from a Kentucky Assistant Attorney
General may be particularly helpful. Also attached are memos
from two LEPC chairs expressing their liability concerns.

Please feel free to contact me or Camille Stephens of DEC"s
Spixl Prevention, Planning and Management staff at 465-2630.

Thank for your assistance with this important matter.

attachments
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HLE N:

TEL. NO:
Honorable Dennis D. Kelso SUBJECT October 29, 1990

Commissioner
Department of Environmental

Conservation - p r,” -
FOM |IEfeEliH E In#65-3603
m nor n, mon EErLiabilitK of SERC, LEPC
Ol 9 and HSSTRC members
. , r.rpr n-
Bill Mellow wWirDIa-

Assistant Attorney General
Special Litigation-Juneau

Your opinion request seeks answers concerning potential
liability of members of the above identified committees. I could
go into a lengthy legal analysis of tort liability exposure,
governmental immunities . and qualified 1Immunities but time
constraints 1/; require that for now the solution to your concerns
be met with a general statement of the law plus a state assurance
of protection from non-insured.liability exposure.

The short . answer®™ to Qliability exposure is that,
generally, there is liability exposure for negligence which has
been a legal cause of injury unless immunity is granted by law or

court decision. "Governmental agencies and employees are i1mmune
from liability for discretionary function negligence. AS 09.65.070
(municipalities); AS 09.50.250 (state). This form of Immunity

extends to high level planning activities which probably would be
found by our courts to encompass most official actions of SERC,
LEPC and HSSTRC members. Additionally, "member[s] of the governing
body, a commission, -or a citizen"s advisory committee of a
municipality of the state™ are immune from liability for ordinary
negligence occurring within the course and scope of official
duties. AS 09.17.050.

As you acknowledge 1iIn your opinion request letter,
liability is mostly hypothetical but the fear iIs real enough to

1/ The file was assigned to me while 1 was away most of the summer

farming in Oregon. 1 am retiring from state employment at the end
of October and thus, I-am unable to devote the necessary research
time needed for a careful analysis. Additionally, 1 have been

advised by Camille Stephens that, most iImportant, IS an assurance
of protection which can be given at the November 3, SERC meeting.

RECEIVED

SEP 19 10

AD.EC
rOMMWSIONER™ S OFRCE
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justify a request for some degree of protection. As above noted,

there exists only a slight potential for liability for negligence
in planning for and implementation of responses to discharges of
oil and hazardous substances. The best way to resolve the fear of
liability and the cost of defense against the threat of liability
is by contractual or legislative indemnification.

Attached 1s a proposed memorandum of agreement. The
agreement extends a guarantee of defense of claims arising within
the authority granted the respective committees and their members
by state and federal law. The agreement also extends a guarantee
of indemnification for damages for negligence. This memorandum of
agreement should quell -fears of committee members and will provide
interim protection pending legislatively extended protection.

Concerning legislative action, | or my successor will
draft a proposed bill which would immunize members from liability
but, as you are well aware, such a bill would not easily pass into
law and may well be watered down substantially as i1t winds its way
through the hearing committees. | would anticipate that as a part
of preparation of an explanation for justification of such a law
that an extensive legal opinion memorandum will be prepared. The
department®s analysis will be provided to you.

Following is a restatement of questions raised by your
letter along with an answer.

Question 1. What liability, i1if any, may exist for the
SERC or the Council as state agencies or entities.

Answer. State agencies are liable for non-discretionary
negligence. Discretionary (immune) activities are high level
planning activities which are determined on a case by case basis.
To quote the Alaska Supreme Court, the distinction between planning
level (immune) and operational level (not 1Immune) activities
depends upon "the type of decision that is being made, examined
within an analytical framework which is sensitive to the policies
underlying the discretionary function or duty exception.”™ Carlson
v. State. 598 P.2d 969, 972 (Alaska 1979).

Question 2. What liability, if any, do the members of
the SERC accrue due to their activities, or 1inactivity, as SERC
members? IT there 1is liability, will the state represent and
indemnify the members should an award be made?

Answer. Planning decisions by SERC members are usually
going to fall within the category of "discretionary'™ immune
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activities. 2J Where activities or inaction cross the line into
operational negligence, members will be protected pursuant to the
terms of the Memorandum of Agreement (MOA) .

Question 3. IT the state will represent and indemnify
the SERC members, are there any limits?

Answer . The state will represent, without monetary
limit, for ordinary negligence claims occurring within the course
and scope of authority granted by law. By way of example, the
state would represent the member on a claim that while iIntoxicated,
the member slandered a SERC consultant if the state®s initial
investigation led to a conclusion that the conduct occurred within
the course and scope of official duty but, at most, only ordinary
negligence occurred. . If the state investigative determination was
proven to be wrong concerning the degree of negligence, the state
would not pay a judgment where the fact finder determined that the
defendant®s conduct rose to the level of gross negligence or
intentional _.misconduct.

»; * X%

Question 4. [Are the answers to questions 2 and 3. the
same as to the HSSTRC and its members?]

> —-m “Answer.: Yes.

Question 5. Where a LEPC is formed under the auspices
of a local government, does the local government run the risk of
liability?

Answer. Yes, the local government runs the same risk as
the state but the MOA will protect against non-insured liability.

Question 6. What are the liability risks to an LEPC or
its individual members?

Answer . IT a LEPC 1is ™"a commission, oOr a citizen"s
advisory committee of a municipality of the state” its members are
immune for ordinary negligence for action or inaction within the
course and scope of official duties but are subject to liability
for gross negligence. AS 09.17.050(a)(4). IT a LEPC is a_state
agency commission the answer to question 2 would be applicable
along with the caveat of footnote 2 concerning "employees.”™ The

2/ AS 09.50.250 protects "employees™ of the state. It is.probable
that the court would broadly construe "employee™ to include the
seven public members listed as potential appointees in
AS 46.13.010.
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MOA provides indemnification Tfor those circumstances where
otherwise there would be liability exposure because the commission
is a state rather than municipal agency or where the individual
defendant happens to be a non-governmental person.

Question 7. |If there are liability risks associated with
activities of an LEPC, will the State represent and indemnify the
LEPC, the Ilocal government under which it 1is Tformed, and its
members? Are there limits to tho coverage for gross negligence or
intentional acts? If so what are examples of acts that might
trigger a limitation on coverage?

Answer. The MOA provides for representation of the LEPC
and 1its members to the extent that no 1Insurer has coverage

obligations. IT a local government is the alter ego of the LEPC,
the municipality would also be defended where the plaintiff-named
the municipality as a defendant. The state will represent where

there has been a determination that, at most, the defendant®s
conduct was only ordinary negligence but will not indemnify for
conduct found to constitute gross negligence or intentional
misconduct.

It is not possible to predict the degree of negligence
for any specific type of conduct. Negligence may be ordinary,
gross, or willful. Ordinary negligence 1is the failure to use
ordinary care. Gross negligence is a failure to exercise even that
care which a careless person would use, while willful negligence
describes intentional conduct in disregard of an obvious risk
occurring under circumstances that make it probable that harm to
the plaintiff will result. W. Prosser, The Law of Torts § 180-85
(4th ed. 1971).

WGM: jal
Attachment

cc w/enc.: Camille Stephens



PROPOSED MEMORANDUM OF AGREEMENT

1. The State agrees to defend members of the State
Emergency Response Commission (SERC) , SERC approved Local Emergency
Planning Committees (LEPCs) and their, members and members of the
Hazardous Substance Spill Technology Review Council (HSSTRC),
against all non-insured claims arising from acts or omissions
occurring within the course and scope of statutorily authorized
activities on behalf of SERC, SERC approved LEPCs, and the HSSTRC.
The State further agrees to indemnify SERC members, SERC approved
LEPCs and their members, and HSSTRC members for non-insured
judgments against SERC members, approved LEPCs and their members,
and HSSTRC members with the exception that the State will not
indemnify for judgments for damages resulting from gross negligence

or intentional misconduct.

2. As used 1In paragraph 1 of this agreement, '"non-
insured claims”™ and "non-insured judgments"™ refer to all or a
portion of a claim or judgment for® which the defendant or the
defendant®"s employer are not protected by a policy of insurance.
Where a portion of a claim is iInsured, the State will endeavor to
arrive at a cooperative agreement with the insurer for proration
of costs and assignment of counsel. In the event of i1nability to
reach such- agreement, the State will reimburse the defendant for

non-insured costs and attorney fees incurred in defense of claims.

3. A defendant against whom a claim is made must submit

a written request for defense with the State of Alaska, Division



of Risk Management within 30 days of knowledge or receipt of a
claim. The State will appear and defend the defendant unless after
investigation it is determined that the claim does not arise out
of acts or omissions occurring within the course and scope of
statutorily authorized activities or that the acts or omissions
complained of amounted to gross negligence or willful misconduct,
in which case the State may reject defense of the claim. The
State"s obligation to defend and indemnify is further conditioned
upon cooperation of the defendant in defense against the claim.
Failure to provide timely notice of a claim, conduct prejudicial
to the State®"s position or failure to cooperate in defense voids

the State®s obligations under this agreement.

4. It is understood that there currently exists genuine
liability concerns by persons who contribute their time and service
to the SERC, LEPCs and the HSSTRC. By providing protection against
liability costs, this memorandum of agreement is intended as an
interim method of insuring that such persons will be willing to
provide assistance to the SERC, LEPCs and the HSSTRC. It is
further understood that the State will present a bill and seek
legislation wHich will provide defense and indemnification similar
to that provided by this agreement. This memorandum of agreement
may be revoked by the State upon 30 days notice.

DATED:

Douglas B. Baily
Attorney General

DATED:

Division™of Risk Management
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J UNEAU
January 16, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, / am
transmitting a bill Erowdm immunity for the Alaska State EmergencEResponse
Commission (Alaska SERC), local emergency planning committees (LEPCs)
established by Alaska SERC, and the Hazardous Substance Spifi Technology
Review Council (HSSTRC) and their members from civil damages and costs ,
res_ultmg from any acts or omissions occurrm? within the course and scope of their
official duties underAS 46,13, unless the act or omission constitutes gross
negligence or intentional misconduct or may be the subject of relief under an
applicable federal law.

This bill adds a new section to AS 46.13 which atpresent does not address the
question of the liability of the Alaska SERC, LEPCs, or HSSTRC nor the personal
liability of the members of these entities.

State officials and members of the public serve on Alaska SERC, LEPCs, and
HSSTRC. In performing tasks related to hazardous substance emergency planning
and preparedness, community right-to-know reporting, toxic chemical release
reporting, and the management of hazardous substances, the individuals appointed
to these entities serve to protect the health and welfare of the citizens of this
state.

The potential exposure to liability arising from these statutorily authorized activities
may dissuade qualified and otherwise interested members of the public from
accepting appointments to the Alaska SERC, LEPCs, and HSSTRC. In order for the



Alaska SERC, LEPCs, and HSSTRC to function effectively and to encourage the
participation of qualified individuals, AS 46.13 should provide immunity for these
entities and their members for any act or omission occurring within thé course and
scope of their statutorily authorized activities, except for those acts or omissions
which constitute gross ne?lhgence or intentional misconduct or which may be the
subject of relief under applicable federal law.

/ urge your prompt consideration and passage of this bill,
Sincerely,

Walter J. Hickel
Governor



MEMORANDUM

70" COLONEL MIKE MOLLOY
CHAIRMAN, KENTUCKY EMERGENCY RESPONSE COMMISSION

FROM: GREG HOLMES, ASSISTANT ATTORNEY GENERAL

RE: ASSESSMENT OF LIABILITY OF STATE COMMISSION AND

LOCAL COMMITTEES APPOINTED PURSUANT TO SARA

DATE: DECEMBER 28, 1987

At your request | have prepared the following assessment
of the potential liability of the state commission and the local
committees appointed pursuant to Title 111 of the Super Fund
Amendments and Reauthorization Act of 1986 (hereinafter "SARA™).
This assessment constitutes my legal opinion based on an analysis
of existing statutes and case law.

The potential liability of the commission or committee
must be thought of in two distinct ways: the liability of the
commission or committee itself and the liability of the indivi-
dual commissioners or committee members. It appears that the
commission or committee itself will not be liable unless it fails
to comply with a mandatory requirement spelled out in Title 111
of SARA. For example, should the commission or a committee fail
to comply with the time table mandated in the federal statute,
and should any future damages to any person Or company accrue
from such failure, there could be potential liability under the
provisions of Title I1l1. Title 11l does authorize persons to
seek iInjunctive relief (that is orders from the federal courts -
requiring the commission or committee to undertake a mandated
activity or to refrain from a forbidden activity) in matters
concerning the enforcement of the provisions of the statute.

With regard to the potential liability of individual
commission or committee members, all attorneys with whom 1 have
spoken as well as my own research indicate that while we cannot
be certain, it appears at this point that individual commission
and committee members would not be liable unless: a) they fail to
comply with the mandated requirement as discussed iIn the para-
graph above? and b) such failure was due to gross negligence or
willful misconduct.

Finally, it iIs iImportant to note that commission and
committee members, being appointed pursuant to state law to carry
out state-mandated functions, are agents of the state with all
the attendant immunities from liability conferred by law upon
appointees to other state boards, commissions, and agencies.
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T0: Commissioner Dennis Kelso, Chair
:State Emergency Response Commission

FROM: fSteve_n 0'Connor, Interim Chair _ ,
\Kenai Peninsula Local Emergency Planning Committee

SUBJ: |LEPC Budget and concerns
DATE: ;January 10, 1990

The Kenai Peninsula Local Emergency PIannin? Committee would like to
submit a draft budget for consideration by the State Emergency Re3ﬁons_e
Commission. This budget isjust a preliminary draft as we have not had time
to develop a workPIan. As soon as the workplan is complete we will have a
better idea of our fiscal needs.

Our LEPC has met and established a steermrq committee to draft bylaws and
look at short term work objectives. The next full meeting of the Kenai Peninsula
LEPC is scheduled for January 22, 1990. At that meeting the draft bylaws will
be presented for consideration along with this budget Dave McDowell is also
scheduled to review the SERC workplan with the group with an emphasis on
how the SERC workplan will provide guidance for the development of our local
workplan- | have attached an agenda for your consideration,

Also attached are some concerns that have come up that the LEPC would
appreciate your office or the State Emergency Response Commission
addressing for us. These questions magl have already been addressed in
other areas. If you have any E_uesnons fo clarify the attached questions please
feel free to call Ross Kinney, Finance Director or Phil Reeves, Assistant
Borough ,IAttorney for the Kenai Peninsula Borough at 262-4441,

At this time lintend to be present at the SERC meeting scheduled for January
12,1290 ito answer any questions. Thank you for your time and consideration.

Sincerely,

teven 0'Connor, Intenm Chair
Kenai Peninsula Local Emergency
Planning jCommitiee

cc: Linda VanHouten
cc. Davg McDowell

enclosures (5)
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MEMORANDUM

TO: COLONEL MIKE MOLLOY

CHAIRMAN, KENTUCKY EMERGENCY RESPONSE COMMISSION
FROM: GREG HOLMES, ASSISTANT ATTORNEY GENERAL
RE: ASSESSMENT OF LIABILITY OF STATE COMMISSION AND

LOCAL COMMITTEES APPOINTED PURSUANT TO SARA

DATE: DECEMBER 28, 1987

At your request 1 have prepared the following assessment
of the potential liability of the state commission and the local
committees appointed pursuant to Title 11l of the Super Fund
Amendments and Reauthorization Act of 1986 (hereinafter ™SARA™).
This assessment constitutes my legal opinion based on an analysis
of existing statutes and case law.

The potential liability of the commission or committee
must be thought of in two distinct ways: the liability of the
commission or committee itself and the liability of the indivi-
dual commissioners or committee members. It appears that the
commission or committee itself will not be liable unless i1t fails
to comply with a mandatory requirement spelled out in Title 111
of SARA. For example, should the commission or a committee fTail
to comply with the time table mandated in the federal statute,
and should any future damages to any person or company accrue
from such fTailure, there could be potential liability under the
provisions of Title I11l1. Title 11l does authorize persons to
seek injunctive relief (that is orders from the federal courts -
requiring the commission or committee to undertake a mandated
activity or to refrain from a forbidden activity) 1in matters
concerning the enforcement of the provisions of the statute.

With regard to the potential liability of individual
commission or committee members, all attorneys with whom 1 have
spoken as well as my own research indicate that while we cannot
be certain, it appears at this point that individual commission
and committee members would not be liable unless: a) they fail to
comply with the mandated requirement as discussed in the para-
graph above; and b) such failure was due to gross negligence or
willful misconduct.

Finally, it is important to note that commission and
committee members, being appointed pursuant to state law to carry
out state-mandated functions, are agents of the state with all
the attendant immunities from liability conferred by law upon
appointees to other state boards, commissions, and agencies.



XORTH SLOPE BOROUGH

3ARROW GAS FIELD DEVELOPMENT PROJECT
P.0. Box 1120 Barrow. Alaska 99723 . Phone: 907-852-7779
Fax 907-852-8971

April 3, 1990

Ms. Linda Van Houten

SARA Title 111 Coordinator

Department of Environmental Conservation
P.O. Box O

Juneau, Alaska 99811-1800

Dear Ms. Van Houten;

The Prudhoe Bay Area LEPC membership 1is concerned about the area
of liability in regards to their participation and activity
within the framework of the LEPC.

As coordinator, | have been requested to query SERC and relay a
response regarding potential [liability in the following areas:

1. What is the nature of liability coverage for LEPC members?

2. What is the extent of liability coverage?

3. Who 1is responsible .for liability coverage for members?

4. When is the membership covered and how?

5. Is the membership covered professionally and personally?

6. Is the membership covered against civil or criminal
liability? _ ce--

I understand that the question of liability for LEPC membership

IS an area yet to be completely clarified. However, the subject

remains a timely concern for the Prudhoe Bay Area membership. I

appreciate your address to this topic. Our next meeting Iis

scheduled for April 23/ 1990. IT your schedule permits, please

respond before this date. IT 1 can be of further assistance to

you, please contact me at your convenience, 852-2611, ext. 247.
T.R.
Coord ator, Prudhoe Bay Area LEPC

cc: David McDowell
Division of Emergency Services



T0: :Commissioner Dennis Kelso, Chair
.State Emergency Response Commission

FROM: :'Steve_n 0'Connor, Interim Chair _ _
.Kenai Peninsula Local Emergency Planning Committee

SUBJ: ;LEPC Budget and concerns
DATE: ;January 10, 1990

The Kenai Peninsula Local Emergency Planning Committee would like to
submit a 'draft budget for consideration by the State Emergency Resh)onse
Commission, This budget is just a preliminary draft as we have not had time
to develop a workPIan. As soon as the workplan is complete we will h2ve a
better idea of our fiscal needs.

Our LEPC has met and established a steerinlg committee to draft bylaws and
look at short term work objectives. The next full meeting of the Kenai Peninsula
LEPC is scheduled for January 22, 1990. At that meeting the draft bylaws will
be presented for consideration along with this budget Dave McDowell is also
scheduled to review the SERC workplan with the group with an emphasis on
how the SERC workplan will provide guidance forthe development of our local
workplan- 1 have attached an agenda for your consideration.

Also attached are some concerns that have come up that the LEPC would
appreciate your office or the State Emergency Response Commission
addressing for us. These questions may have already been addressed in
other areas. If )&ou have any E.uesnons to clarify the attached questions please
feel free to call Ross Kinney, Finance Director or Phil Reeves, Assistant
Borough 'IAttorney for the Kenai Peninsula Borough at 262-4441,

At this time |intend to be present at the SERC meeting scheduled for January
12, 1990 ito answer any questions. Thank you for your time and consideration.

Sincerely,

itGven O'Connor, Intenm Chair
Kenai Peninsula Local Emergency
Planning ICommittee

cc: Linda VanHouten
cc. Dav™ McDowell

enclosures (5)



; QUESTIONS FOR SERC REGARDING LEPC FINANCING
F AND LIABILITIES OF MEMBERS OF A LEPC

1.- Will the SERC account for end allocate
funding/expend!Cures of the LEPC"s or will "the LEPC"s control
their own finances? If the latter, we propose that the Borough
administer LEPC finances as an agency fund; 1i1.e., account for
receipts and disbursements of funds based on the LEPC"s budget
which remains under the LEPC®"s discretion and control. Thi3 will
allow the LEPC to meet the State and Federal single-audit
requiregents without additional expense.

2.2  LEPC members are apparently covered by the State of
Alaska workmen®s compensation coverage under AS 23.30.212. Will
volunteer subcommittee members of the LEPC who are not LEPC
members: approved by the State be covered by State worker®s comp
policies, and what will be the procedure for notification and
acceptance of such subcommittee members by the CERC for such
compensation coverage?

3.1 Are LEPC members (and subcommittee members) covered
under the State"s general liability coverage particular]y for
automobile liability? Are there any particular insurance
requirements which the State will impose upon LEPC and
subcommittee members for utilization of their personal
automobiles in connection with their LEPC service?

J

4.1 Are LEPC members covered by any state public officials
liability coverage? Will the State commit to providing legal
defense! for LEPC members in the event they are named defendant in
a legal laction based uoon their LEPC service?

I

Comment. AS 09.50.250 provides immunity for the State and
its agencies from tort actions arising from discretionary
activities. This is obviously a limited immunity, and our
Borough;Risk Management policy is to insure our elected officials
who are;covered by a similar (but broader) municipal immunity
under AS 09.65.070. AS 26.20.140 provides a much broader
immunity for the State, 1i1ts agents and representatives in
activities under that chapter on civil defense. There is no
similar;immunity provided under AS 26.23 which is the Alaska
Disaster Act. While we are aware that some people have cited AS
26.20.140 in discussing immunity provisions for disaster actions,
we question this interpretation particularly considering AS
26.23.210 .which sets out the relationship of the Alaska Disaster
Act to the civil defense statute by stating: "The Alaska civil
defensejstatute (AS 26.20), applies to preparedness, response,
and recovery from disasters caused by enemy attack and other
hostilejmilitary or paramilitary action. The provisions of this
chapter;[AS 26.23), other than AS 26.23.130, apply to
preparedness, response, and recovery In cases of natural and
nonmilitary man-made disasters.” It would seem that AS 26.23.210
expressly denies application of AS 26.20.140 immunities to
actionseundertaken under AS Chapter 26.23.



§ 23.30.241 Alaska Statutes } 23.30.242

corporation, is an employee of the corporation under this chapter. How.
ever, an aiecnve officer of a corporation may waive coverage under
this chapter, rub.iect to the approval of the 'commissioner of labor,
notwithstanding AS 23.30.245(b). Notwithstanding any other provi-
tion of this chapter, an executive officer of a municipal corporation or
of a charitable, religious, educational, or other nonprofit corporation
may be brought within the coverage of its insurance contract by the
corporation by specifically including the officer in th# contract of insur-
ance. .The election to bring an executive officer within the coverage
continues in force for the period the contract of insurance is in effect.
During that period an executive officer brought within the coverage of
the insurance contract is an employee of the corporation under this
chapter. (8 2(8) ch 193 SLA 1955; am ch 148 SLA 1962)

5 NOTES TODECISIONS
Suited iaGortioo v. Burgeu Cooitr. Cited in Gordon v. Burr»iu-Contrr. Ca,
Co.. Sup. Cc. Op. No. <01 (File No. 716). Sup. Cc. Op. No. <01 (Fil.No. 716), <25
<25 P.2d 602 0S67). .2.2d 602 (1B67).

Collateral references. — 9 Am Jur.
2d, Workmen's Ccnpenta:ica. | 177,

Sec; 23.30.24.1. Special officers as employees, (a) A special offi-
cer appointed under AS 18.65.010(a) is considered an employee under
thi6 chapter only when the person is actually traveling or working as
aspecial officer. The weekly wage earned in the special officer's regular

-employment shall be used in computing the amount of compensation to
be awarded. If a special officer has no regular employment, the mini-
mum wage paid a full-time state trooper shall be used in computingtne
amount of compensation to be awarded.

@) Annual appropriations to fund the coverage provided for in (a) of
this section shall be provided for in the budget of the Department of
Public 'Safety. (8 1 ch 6 SLA 1978)

Sec.! 23.30242. Members of state hoards and commissions as
emnjovees. laj A member of a state board or commission is considered
an employee tinder this chapter only whiie the member is actually
traveling or working as a member of the board or commission. Tne
manimum weekly wage shall be used in computing the amount of
compensation to be awarded.

@) Annual appropriations to fund the coverage provided for in (a) of
this section shall be provided for in the budget of the Office of the
Governor. (8 1 ch 105 SLA 1969; am § 54 ch 69 SLA 1970)



ALASKA STATE EMERGENCY RESPONSE COMMISSION MEMBERS

Gene Burden

c/o Tesoro Alaska
3230 mC' Strest
Anchorage, AK 99519

Cal L Rosier, Commissioner
of Ash & Game

P.O. Box 3-2000

Juneau, AK 99802-2000

(Commissioner representative)

Bruce Baker

Departmrent of Ash & Game
P.O. Box 3-2000

Juneau, AK 99802-2000

Richard L Burton, Commissioner
of Public Safety

PO Box N

Jureau, AK 99811-1200

(Commissioner representative)

SERC Representative

Alaska State Troopers, Detachment D
5700 E Tudor Road

Anchorage, AK 99507

Robert Stenart, Director

Office of Emergency Managenent
P.O. Box 196650

Anchorage, AK 99519

Frank Turpin, Commissioner

Dept, of Transportation & Public Fecilities
P.O. Box X

Juneau, AK 99811-2500

(Commissioner representative)

Jeff Otteson

Dept, of Transportation & Public Fecilities
PO Box X

Jureau, AK 99811-2500

Don Gilman, Mayor
Kerai Peninsula Borough
144 N Binkley Street
Soldotna, AK 99669

Harold Heinze, Commissioner

of Natural Resources
400 Willoughby Avenue
Juneau, AK 99801-1000

Carleta Lenis
P.O. Box 55161
North Pole, AK 99705

Carl Hild

Alaska Helth Project

1818 W Northemn Lights Boulevard, #103
Anchorage, AK 99501

PH 561-5521
FAX 561-5047

PH 4654100
FAX 465-2332

PH 4654105
FAX 463-3768

PH 4654322
FAX 465-4362

PH 269-5647
FAX 337-2059

PH 786-8450
FAX 786-8300

PH 465-3000
FAX 586-8365

PH 4652951
FAX 465-2460

PH 262-4441
FAX 262-1892

PH 465-2400
FAX 586-274

PH 488-2158
FAX

PH 276-2864
FAX 279-3089



John Sandor, Commissioner

Departrrent of Ervironnental Conservation
P.O. Box 0

Juneau, AK 99811-1800

Hugh Cox, Adjutant Gereral

g%nment of Mlitary &Veteran's Affairs
E Dinond Boulevard.,, #3-450
Anchorage, AK 99515

Ted Hla, Commissioner

Departrent of Health & Social Services
P.O. Box H

Juneau, AK 99811-0600

(Commissioner representative)

Mark Johnson

Department of Health & Social Services
P.O. Box H

Juneau, AK 99811-0616

Commissioner

of Labor
P.O. Box 21149
Juneau, AK 99802-0700

(Commissioner representative)

John Abshire, Deputy Commissioner
Departrent of Labor
P.O. Box 21149
Juneau. AK 99802-0700

William Shechter

Alaska Hre Chiefs Association
P.O. Box 71267

Fairbanks, AK 99707

John A Christensen, Jr.
P.O. Box 1
Chenega Bay, AK 99574

Edgar Blatchford, Commissioner

Department of Community & Regional Affairs

P.O. Box B
Juneau, AK 99811-2100

(Commissioner representative)
Nelda Warkentin, Program Manager

Department of Community & Regional Affairs

333 W. 4th Avenue
Anchorage, AK 99501

Staff

Amy Skilbred, SERC Coordinator

of Brvironmental Conservation
PO Box O
Juneau, AK 99811-1800

PH 465-5050
FAX 465-5070

PH 428-6003
FAX 428-6019

PH 465-3030
FAX 465-3068

PH 465-3027
FAX 586-1877

PH 4652700
FAX 4652784

PH 4655220
FAX 4655244

Revised 1/22/92



Local Emergency Planning
Districts

AR

Mip Local Emergency Planning Principal City LEPC appointed by SERC
Key DUIrlct (LEPD)

1 KETCHIKAN QATEWAY BOROUGH Krtdubm April 4,1991

2 Cm * BOROUGHOPSITKA Sitka by 14,1990

) SnolVaa Jtmraa

4 Cm AND BOROUGHOP JUNEAU Juacan Jenury29,1992
J Lym Hiingj

< cmropY AXuiAT Yakntar September 11,1919
7 Princo WUbunSoimi \U<ki

1 KENAI PENINSULA BOROUGH Sddoeaa Jure9.1919

» KODIAK ISLAND BOROUGH Kodiak JuDe9.19J9

0 Aleutian* Eui Borajh Sand Point

1] Alcuaaa Uznd* Unalufca

© Biifu Bay pRHjAN

13 Yukon Delta Betel

14 Southvikown loicrior MeCnek

3 Northweaker™ Noere

16 NORTHWEST ARCTIC BOROUGH Kooxdone Jure 14. 1991

g PRUDHOE BAY NA hat 14,1991

1l North Slope Boroujh Borrow

i} Interior Alaaka Futala

20 FAIRBANKS NORTHSTAR BOROUGH Feite®ks hoc 9.1919

2 MATANUSKA-SUSITNABOROL T Primer Jare 14.1991

2 MUNICIPALITY OP ANCHORAGE Aochani* Jure 14,1991

23 SourbcajKn Interior Qb&Dm

24 Derali Borough Huly

Ritatthy Dty Eiomer e Gridhetm nay B2MirGHDIEON)



Approved LEPCs In Alaska

LEPC
Greater Ketchikan
City and Borough of Sitka

City and Borough of Juneau

City of Yakutat

Kenai Peninsula Borough
Kodiak Island Borough
Northwest Arctic Borough
Prudhoe Bay

Fairbanks North Star Borough
Matanuska-Susitna Borough

Municipality of Anchorage

Members
13

21

20

14
30
24
13

22

21

18

Chair
Mike Holman
Nancy Hope

Lissa Nelson
Barnaby Dow

Larry Powell
Keith Laurie
Jerome Selby
Ron Monson
Gary Stewart
Mike Oden
James Macintosh

Bruce Hardirig



CURRENT MEMBERSHIP

Revision

BOARDS AND COMMISSIONS CONTACT ROSTER
HAZARDOUS SUBSTANCE SPILL TECHNOLOGY REVIEW COUNCIL

MEMBER APPT
Randy Bayliss 90/10/30
119 Seward Street, No. 10

Juneau 99801

(@) 364-3259

w 586-6813
(Fax) 586-6819
Public/Restricted/ 1st JD

Edward J. Brown 90/10/30
Water Research Center-UAF
Fairbanks 99775-1760

(H

w 474-7350

(Fax) 474-6087
University of Alaska Rep.

Dr. Luis Proenza 90/10/30
University of Alaska, Fairbanks
Chancellor for Research

306 Signers Hall UAF

Fairbanks, Alaska 99775-1720

(@)

w 474-7314

(Fax) 474-7720

Governor®"s Senior Science Advisor

Jim Butchart 90/12/27
Department of Emergency Service

E. 3401 Bogard Road

Wasilla, Alaska 99687

Q)

w 376-2337

(Fax)

Designee for Adjutant General/DMVA
Gordon W. 1tO 90/10/30
P. 0. Box 307

Kotzebue 39752

()] 442-3680

w

(Fax)

Public/Restricted/2nd JD

RAPPT
0/00/00

0/00/00

0/00/00

0/00/00

0/00/00

RAPPT
0/00/00

0/00/00

0/00/00

0/00/00

0/00/00

Date:

5/24/91

TERM
91709724

91/09/24

0/00/00

0/00/00

92709724



John (Randy) R. McGovern 90/11/15 0/00/00
1611 Carr

Fairbanks 99701

@) 451-0124

w 456-4248

(Fax)

Public/Restricted/4th JD

Peter 0. Mickelson 90/10/30 0/00/00
PWS Science Center/Box 705

Cordova 99574

(@) 424-5111

w 424-5800

Fax)

Prince William Sound Science Center/Cordova/Rep.
Walter B. Parker 90/10/30 0/00/00
3724 Campbell Airstrip Road

Anchorage 99504

Q).

w 333-5189

Fax)

Public/Restricted/3rd JD

Mead Treadwell 90/12/03 0/00/00
Deputy Commissioner - DEC

Commissioner®s Office/DEC

P. O. Box O

Juneau 99811

()]
a 465-2600
(Fax) 465-2617

Commander Edward E. Page 00/00/00 0/00/00
Seventeenth Coast Guard Dist.

P. 0. Box 3-5000

Juneau, Alaska 99802

(@) 789-4970

w 463-2210

(Fax) 463-2218

Coast Guard Rep./Nonvoting

Carl Lautenberger 00/00/00 0/00/00
EPA, Federal Bldg. Rm. 537

222 West 7th Ave. #19

Anchorage, AK 99501-5126

Q)

w 271-5083
(Fax)

EPA Rep./Nonvoting

0/00/00

0/00/00

0/00/00

0/00/00

0/00/00

0/00/00

93709724

92/09/24

93709724

0/00/00

0/00/00

0700700
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h moneys shall not be deposited in
.ate of Colorado or any other fund.

;tiveJuly L

15

'LANNING COMMISSION

le Il of superfund act. (1) The gen-
>that the implementation of the fed-
nity Right-to-Know Act of 1986, 42
the federal “Superfund Amendments
. 99-499, is a matter of statewide con-

ty is the state agency responsible for
imergency Planning and Community
C. sec. 11001 et seq., Title Il of the
i Reauthorization Act of 1986”, P.L.

amended, t
Tective May 31,

ns used in this part 15 shall have the
;deral “Emergency Planning and Com-
7, 42 U.S.C. sec. 11001 et seq., P.L.
eferred to in this part 15 as the “federal

effective May 31.

y planning commission - creation - duties,
lepartment of public safety the Colorado
rich shall exercise its powers and perform
epartment of public safety as if the same
t by a type 2 transfer. The commission
our of the eleven member* shall be the
vemment or their designees: The director
department of public safety, the director
t in the department of local affairs, the
r emergency services in the department
airperson, and the director ofthe division
isible for hazardous materials and waste
ochairperson. The remaining seven mem-
appointed by the governor for two-year
vo shall represent local governments, two
t groups or community groups, one shall
ning committee, and two shall represent
nail fill any vacancy by appointment.

99 Public Safety 24-33.5-1505

(2) Members of the commission shall receive no compensation or per
diem for their services on the commission; except that members may be
reimbursed for travel expenses incurred in connection with activities other
than attending meetings of the commission.

(3) The commission shall conduct an assessment of available resources
and identify methods needed to utilize the available resources at the federal,
state, and local levels to react to emergency response situations, investigate
and evaluate the ability of local jurisdictions to implement the federal act,
and make recommendations about administrative and legislative changes
needed to implement the federal act. In making its report, the commission
shall make recommendations on the administration and implementation of
the federal act. The commission shall submit its report to the general assem-
bly on or before January 1,1991.

(4) The commission shall also assist in the appropriate training of per-
sonnel to react to emergency response situations.

Source: Added, L. 90, p. 1219, 8 1, effective May 31.

24-33.5-1504. Local emergency planning committees - creation and duties.
(1) The commission shall designate local emergency planning districts to
develop emergency response and preparedness capabilities in accordance
with the federal act. The boundaries of such districts shall be the same as
the boundaries of either a county, municipality, or a combination thereof.

(2) Upon the request of the commission, the primary governing body
having jurisdiction over the local emergency planning district, the county
commissioners, or the city council, as the case may be, shall provide nomina-
tions for membership on the local emergency planning committee. The com-
mission shall appoint members of a local emergency planning committee
for each emergency planning district in accordance with the federal act. For
local emergency planning districts for which no nominations have been sub-
mitted by the governing body, the commission may designate either the
county commissioners or city council, as the case may be, to serve as the
local emergency planning committee.

(3) Local emergency planning committees shall perform the duties

described under the federal act.
Source: Added, L. 90, p. 1219, 8 1, effective May 31.

24-33.5-1505. Immunity. (1) No state commission or-agency or county
or municipal agency, including local emergency planning committees, fire
protection districts, volunteer fire, ambulance, or emergency service groups,
nor their officers, officials, directors, employees, or volunteers, when engaged
in emergency service or response activities involving a hazardous material
release at a facility or transportation accident site, shall be liable for the
death of or injury to persons or loss or damage to property or the environ-
ment resulting from that hazardous material release, except for acts or.omis-
sions which constitute willful misconduct.

2 No member of the commission or any local emergency planning com-

mittee shall be liable for the death of or any injury to persons or loss or



24-33.5-1505

Government -State

100

damage to property or the environment or any civil damages resulting from
any act or omission arising out of the performance of the functions, duties,
and responsibilities of the commission or local emergency planning commit-
tee, except for acts or omissions which constitute willful misconduct.

(3) Nothing in this section shall be construed to abrogate or limit the
immunity or exemption from civil liability of any agency, entity, or person
under any statute, including the “Colorado Governmental Immunity Act”,
article 10 of this title, or section 13-21-108.5, C.R.S.

Source: Added, L. 90, p. 1220, § 1, effective May 31.

ARTICLE 34 -

' Department of Regulatory Agencies

PART 1

ORGANIZATION

24-34-104. General assembly review of
regulatory agencies and
functions, for termination,
continuation, or reestablish-
ment.

General assembly review of
new regulation of occupa-
tions and professions.

General assembly review of
reprocessing fee - motor
vehicle registration.

Excise tax on fees.

Cost of reports - charges.

24-34-104.1.

24-34-104.3.

24-34-104.4.
24-34-104.5.

PART 3

COLORADO CIVIL RIGHTS
DIVISION - COMMISSION -

PROCEDURES

24-34-301. Definitions.

24-34-303. Civil rights commission -
membership.

24-34-304. Division and commission sub-
ject to termination - tepeal

.of part.

24-34-305. Powers and duties of commis-
sion.

24-34-306. Charge - complaint - hearing -
procedure - exhaustion of
administrative remedies.

24-34-307. Judicial review and enforce-
ment.

PART 4

EMPLOYMENT PRACTICES

Discriminatory or unfair
employment practices.

24-34-402.

24-34-402.5. Unlawful prohibition of legal
activities as a condition of
employment.

24-34-4083. Time limits on filing of
charges.

24-34-405. Reliefauthorized.

PARTS5
HOUSING PRACTICES

24-34-501. Definitions.

24-34-502. Unfair housing practices pro-
hibited.

24-34-502.2. Unfair or discriminatory
housing practices against
the handicapped prohib-
ited.

24-34-504. Time limits on filing of
charges - repeal.

24-34-505.5. Enforcement by the attorney
general - repeal.

24-34-505.6. Enforcement by private per-
sons-repeal.

24-34-506.5. Conciliation agreements -
repeal.

24-34-508. Reliefauthorized.

PART6 =

DISCRIMINATION IN PLACES
OF PUBLIC ACCOMMODATION

. Discrimination in places of
publicaccommodation.

24-34-601.

PART 8

BLIND AND OTHER HANDICAPPED
PERSONS-CIVIL RIGHTS

24-34-801. Legislative declaration.
PART 9
OFFICEOF REGULATORY REFORM

24-34-902. Definitions.

= () ——xrry
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16 86803 HEALTH AND SAFETY 16 86803

(7) One representative from the State Fire Prevention Commission;

(8) One representative from New Castle County government;

(9) One representative from Kent County government;

(10) One representative from Sussex County government;

(11)One representative from the City of Wilmington;

(12)One representative from the City of Dover;

(13) One representative from Delaware Chapter of the American Heart
Association;

(14) One representative from the Bureau of Health, Planning, and Re-
sources Development Division of the State Department of Health and
Social Services;

(15) One representative from Delaware State Fire School.

Each representative shall serve at the pleasure of the organization which he
or she represents and his or her successor shall be chosen in a like manner.
The Standards Committee V/ill meet at the call of the Chairman of the Stan-
dards Committee or the Chairman of the Board of Medical Practice.

The Standards Committee shall provide technical assistance for establish-
ment of minimum standards for advanced life support services, and review
curricula for training programs submitted to the Board of Medical Practice
referring them back to the Board with appropriate recommendations. (16 Del.
C. 1953, §6801; 58 Del. Laws, c. 105; 59 Del. Laws, c. 361, § 1;62 Del. Laws,
c. 93, § 1; 63 Del. Laws, c. 235, 8§88 1, 2; 66 Del. Laws, c. 51, 81;66 Del. Laws,

c. 235, §§ 1, 2)

Effect of amendments. 66 Del. Laws, c. 235, effective Apr. 25, 1988,

66 Del. Laws, c. 51, effective June 24, 1987, substituted present subsection (a! for former
substituted "any injured or ill person or any subsections (a) through (c) and redesignated
person in obvious physical distress or discom- former subsection (d) as present subsection (b).
fort” for "any injured person” in subsection (a).

8 6803. State Emergency Response Commission; other per-
sonnel.

Notwithstanding any inconsistent provisions of any public, private or spe-
cial law, any person who is a bona fide member of, or who is appointed by, the
State Emergency Response Commission under the authority of § 301(c) [42
U.S.C. § 11001] of Title HI, Superfund Amendment and Reauthorization Act
of 1986 (SARA), to serve on a local emergency planning committee who, in
good faith, assists in the development or review of local plans to respond to
hazardous materials incidents in this State is not liable for civil damages as a
result of any act or omission in the development, review or implementation of
such plans unless the act or omission constitutes gross negligence or wilful

misconduct. (67 Del. Laws, c. 36, § 1)

Revisor's note. — This section became ef-
fective upon the signature of the Governor on
June 21, 1989.

16 86835
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§30.10, CHEMICAL EMERGENCIES — EMERGENCY RESPONSE COMMISSION 32

30.10
committees. ) ) ]

The local emergency pIannmP committee appoint-
ed by the commission for each local emergency plan-
ning district has the powers necessary to carry out
the functions and duties specified in state law and
E;]e ErrA\%rtgency Planning and Community Right-to-

ow Act.
89 Acts, ch 204, 8§11

30.11 Liability of committee members.

Aperson appointed as a member of a local emer-
gency planning committee is not personally liable for
a claim based upon an act or omission of the person
performed in the discharge of the functions and du-
ties specified in the state law and the Emergency
Planning and Community Right-to-know Act, ex-
cept for acts and omissions which involve intention-
al misconduct or knowing violation of the law; or for
a transaction from which the person derives an im-
proper personal benefit.

89 Acts, ch 204, 8§12

30.12 Civil action. “
1 The commission may commence a civil action
against an owner or operator of a facility who has vi-
olated federal requirements to do any of the follow-

ing:

Powers of local emergency planning

a Provide notification under section 302(c) of
the Emergen%Plannin and Community Right-to-
know Act, 42 U.S.C. § 11002(c).

b Submit a material safety data sheet or a list
under section 311 (a?] of the Emergency Planning and
Community Right-to-know Act, 42 US.C.

8 1102&/%1&

C e available informati + requested under
section 311(c) of the Emergency Plannln% and Com-
munity Right-to-know Act, 42 U.S.C. §11021(C).

d Complete and submit an inventory form
under section 312(6?. of the Emergency Planning and
Community Right-to-know Act, 42 u.s.C.
8 11022(a), containing tier | information unless tier
Il information is submitted for the same period of
time.

e Provide information under section 303(d) of
the Emergency Planning and Community Right-to-
know Act, 42 U.S.C. § 11003(d).

f. Submit tier 1l information under section
312(e)(1) of the Emergency Planning and Communi-
ty Right-to-know Act, 42 U.S.C. § 11022(e)(2).

2. The lowa district court shall have jurisdiction
over actions brought under this section and may
grant any appropriate relief.

89 Acts, ch 204, §13

CHAPTER 31

STATE BANNER - DISPLAY OF FLAG - RECOGNITION DAYS

311 Specifications of state banner.
31.2 Use of state banner.

31.3 Flags on public buildings.

31.4 Mother's Day — Father's Day.
315 Independence Sunday,

31.1 Specifications of state banner.

The banner designed by the lowa society of the
Daughters of the American Revolution and pres-
ented to the state, which banner consists of three
vertical stripes of blue, white, and red, the blue stripe
being nearest the staff and the white stripe* being in
the center, and upon the central white stripe being
depicted a spreading eagle bearing in its beak blue
streamers on which Is inscribed, in white letters, the
state motto, “Our liberties we prize and our rights we
will maintain” and with the word “lowa” in red let-
ters below such streamers, as such design now ap-
pears on the banner in the office of the governor of
the state of lowa, is hereby adopted as a distinctive

31.6 Columbus Day.

31.7 Veterans Day.

31.8 Youth Honor Day.

31.9 Herbert Hoover Day.

31.10 Dr. Martin Luther King, Jr. Day.

state banner, for use on all occasions where a distinc-
tive state I in the way of a banner may be fit-
tingly displayed.

(C24, 27, 31, 35, 39, §8468; C46, 50, 54, 58, 62, 66,
71,73, 75, 77, 79, 81, §3L1]

‘Editor's Note: On the original design, the white stripe was about equal to
the sum of the others

31.2 Use of state banner.

Such design may be used as a distinctive state ban-
ner and may as such be displayed on all proper occa-
sions where the state is officially represented as
distinct from other states, either at home or abroad,
or wherever it may be proper to distinguish the citi-
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§292.613

secretary of state. The secretary of state shall
publish in the Missouri Register as soon as
practicable, an order withdrawing the rule. No
other provisions of chapter 536, RSMo, regard-
ing notice, publication, or nonjudicial review of
any rulia%romulgated by the commission shall
be applicable to such rules. Any person seeking
judicial review of any such rule shall be deemed
to have exhausted all administrative review pro-
cedures. The provisions of sections 292.600 to
292.625 are nonseverable and the grant of rule-
making authority is es-entially dependent on the
review power vested with the joint committee on
administrative rules. If the review power is held
unconstitutional or invalid, the' grant of rule-
making authority shall also be invalid or void.
(L. 1988 S.B. 765) e

292.615. Violations of law, attorney general
to restrain and seek penalties for—penalties as-
sessed, payable to general revenue—The attor-
ney general shall bring an action in circuit court
against any employer ingly and intentional-
ly violating the provisions of sections 292.600 to
292.625. In any such action the circuit court
shall have jurisdiction to restrain violations of
the provisions of sections 292.600 to 292.625
and to levy appropriate penalties, including rea-
sonable attorney’s fees and gosts, of not more
than Fwe thousand dollars per violation for each
day of violation. Any civil penalty assessed for
the violation of any of the provisions of sections
292.600 to 292.625 shall be payable to the gener-
al revenue fund.

a .76159)85 H.B. 507 & 139§ 4, A.L. 1987 H.B. 655, A.L. 1988 S B.

292.617. Explosive or blasting agents, tem-
porary storage—noatification of local fire depart-
ment and certain others—contents of report,
exceptions—visible markings on  buildings,
rooms and containers, requirements, excep-
tions—motor vehicles, rolling stock and air:
planes, markings by federal government—L1
Owners and operators of facilities where one
hundred pounds or more of explosives or blast-
ing agents as defined in Title 49, Code of Feder-
al Regulations, Part 173, Subpart C are tempo-
rarily stored shall file such reports as required
under section 292.605 whenever such explosive
materials are stored in a particular facility for
more than fifteen days and each time such *
explosive materials are relocated to a new site
for storage of more than fifteen days duration,
except that when such explosive materials are
stored in any facility for less than fifteen days
such reports shall not be required and the facili-
ty owner or operator shall, within twenty-four
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hours of the arrival of such explosive materials
at the facility, notify the local fire department in
the jurisdiction where the facility is located that
such explosive materials are temporarily stored
in that facility and shall describe the contents
and amount of the explosive materials stored
therein. The provisions of this subsection con-
cerning explosive materials shall apply to owners
and operators of facilities where ex losives are
temporarily stored prior to use at that facility or
location and shall not apply to storage by manu-
facturers and distributors prior to sale or to such
material while in transit provided that the trans-
porter is in compliance' with the United States
Department of Transportation regulation....

2 All facilities required to submit reports
under sections 292.600 to 292.625, except those
facilities having an emergency response policy or
facilities located in a fire protection district or
municipality having a fire protection code, shall
provide visible markings on the outside of build-
I%Oom and containers where hazardous
substances are present. These-markings shall
conform to the National Fire Protection Associ-
ation Standard Number 704 or with other feder-
al laws or regulations, or in the case of contain-
ers, may as an option comply with Safety and
Health Administration Hazard Communication
Rule, 20 CFR 1910.1200(0- -To avoid duplica-
tion of markings, marking requirements of the
United States Department of*Transportation
shall satisfy the requirements in regard to motor
vehicles, rolling stock and aircraft.

(L. 1989 H.B. 77. et at. A.L. 1990 S.B. 719)

202.620—(Repealed L. 1988 S.B. 765 § A)

. 292623, Immunity from liability for official
actions by members of commission and local
emergency planning committee, exceptions.—
Members of the Missouri emergency response
commission and members of local emergency
planning committees appointed by the commis-
sion shall not be liable for damages incurred as a
result of actions taken by them when acting in
their capacities pursuant to sections 292.600 to
292625, or the federal act. This protection
from liability shall not apply for acts or omis-
sions which result from intentional wrongdoing
or gross negligence.

(L. 1989 HB. 77, etit)

292.625.  Additional duties of department—
The department shall:

()  Exercise general supervision of the admin-
istration and enforcement of sections 292.600 to
292,625 and all rules and regulations adopted or
issued hereunder;

Reviled Statute* ot Muourl 1990
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2A:62A-13 CIVIL AND CRIMINAL JUSTICE

interest community by its willful, wanton or grossly negligent act of commission or
OMISSION. i e

L.1989, c. 9, § 2, eff. Jan. 30, 1989. A\ e *elf; -
" Historical and Statutory Note* ™ ' ::'i- - & -»j et L,
St»te.«nt Committee Suicment to Asiembly, ' K »TV n
No. 2443—1.1989, c. 9, **§ 2A:62A-12. , Vv . rsil™ Lt

2A:62A-14. By-laws to provide Immunity from liability; vote; operative date

a. No bylaws shall be amended in accordance with section 2 of this actl unless
the amendment is approved by the owners of at least % of the units held by unit
ownem other than, the developer in the qualified common interest community.

b. ' Bylaws adopted in accordance with-section 2 of this act shall, apply to actions
for injuries sustained on or after the operative date of the bylaws, i.ni.ih"-.iiw*

n *
L.1989,c. 9, § 3, eff. Jan. 30, 1989. A\;V oy f .

i - W Of : Ly fvyje l
1Section 2A:62A-13.

Hlitorlcal and Statutory Notes" e, * W ‘e i1

Statement: Committee Statement to Assembly,” A e !
No. 2443—1.1989, c. 9, «e } 2A:62A-12. iiv .to

2A:62A-15. Members of local emergency planning committee; immunity from

liability; exceptions............ o . .
J 1 e i li*. 4 t<-,niu

Notwithstanding any other provision of law to the coynt_ralea/, N0 person serving as a
member of a | emer%ancy planning.committee organized pursuant to the * ﬁlr
Fund Amendments and Reauthorization Act of 1986, Pub.L. 99-499 (42 US.C.
et seq.) and Executive Order. 161 of. 1986 shall be liable: ; C

a. For damages resulting mhe exercise of judgment or discretion unless the
actions evidence a reckless disregard for the duties imposed by-the pasition; or
b For darmges resulting from acts of commission or omission arising out of and
in the course of rendering volunteer service or assistance; provided, however, that
nothing in this subsection she’- be deemed to grant immunity to any person causing
damage by his willful, wanton or grossly ne%lgent act of commisSion or omission,

nor for a\r)g/ dagage caused to any person as the result of the negligent opsraﬁi_on of

amotor vehicle.™ T o0 .
L1969, c 3L § 1'eff. Jan. 16,1900V .0 L L2
ool vrj ; - moEm . * -
s * .-.er. Senate Judiciary Committee Statement . VY
v--; L..da mAssembly; No. 2800-L.1989, e. 351 * - ';>e | Vv

The Senate Judiciary Committee reports favorably and with committee
amendments Assembly Bill No. 2800(1R). _

Under the provisions of the federal "%u?erfund Amendments and Reau-
thorization Act of 1986, Pub.L.99-498 (42 US.C. 9601 et seq.), the states
are directed to establish local emergency planning committees to coordinate -
responses to emergency situations, such as the release of hazardous chemi- ..
cals. These committees must include elected state and local officials and
representatives of community groups and the media.  This bill is intended to
provide civil immunity to persons serving on local emergency planning <1
committees. The committee amendments are technical in nature and are
intended to make, this hill_consistent.with the provisions of NJ.SA.

. 2A'53A7.1 which grants civil immunity to volunteers serving with certain
- nonprofit organizations. -The amendments rearrange the Ian%uage in the
bill so that “reckless disregard of duties” is applicable to discretionary
decisions onslénand not to negligent acts or omissions which involve a gross
-negligence standard. RO t
Last additions In text Indicated by underline; last deletions by strkeouts
22 U ;
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T4-4E-1 HAZARDOUS CHEMICALS INFORMATION ACT T4-4E-4

74-4E-1. Short title.

Sections 1 through 9 [74-4E-1 to 74-4E-9 NMSA 1978] of this act may be cited as the
"Hazardous Chemicals Information Act".

History: Laws 1989, ch. 149, § 1. makes the Hazardous Chemicals Information Act
Effective dates. — Laws 1989, ch. 149, 8§18 efTective on July 1, 1989.

74-4E-2. Purpose of act.

The purpose of the Hazardous Chemicals Information Act [74-4E-1 to 74-4E-9 NMSA
1978] is to ensure that current information on the nature and location of hazardous
chemicals is available to local emergency planning committees, emergency responders and
the public as required by Title Ill.

History: Laws 1989, ch. 149, 5 2. Meaning of Title “I. — See Subsection H of
Effective dates. — Laws 1989. ch. 149, 8§18 74-4E-3 NMSA 1978.

makes the Hazardous Chemicals Information Act

effective on July 1, 1989.

74-4E-3. Definitions.

As used in the Hazardous Chemicals Information Act [74-4E-1 to 74-4E-9 NM S A 1978]:

A. "commission”’’means the state emergency response commission;

B. "department”’means the public safety department;

C. "emergency responder™ means any law enforcement officer, firefighter, medical
services professional or other person trained and equipped to respond to hazardous
chemical releases;

D. "hazardous chemical”’means any hazardous chemical, extremely hazardous
substance, toxic chemical or hazardous material as defined by Title HI;

E. "facility owner or operator’’means any individual, trust, fim, joint stock
company, corporation, partnership, association, state agency, municipality or county
having legal control or authority over buildings, equipment, structures and other
stationary items which are located on a single site or on contiguous or adjacent sites. For
the purposes of Section 5 [74-4E-5 NM S A 1978] of the Hazardous Chemicals Information
Act, the term includes owners or operators of motor vehicles, rolling stock and aircraft;

F. "local emergency planning committee”means any local group appointed by the
commission to undertake chemical release contingency planning;

G. "release”’means any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping or disposing into the environment of
any hazardous chemical, extremely hazardous substance or toxic chemical. "Release””
includes the abandonment or discarding of barrels, containers and other closed receptacles;
and

H. "Title IlI””means the federal Emergency Planning and Community Right-to-
Know Act of 1986.

History: Laws 1989, ch. 149, 5 3. to-Know Act of 1986. — The federal Emergency
Effective dates. — Laws 1989, ch. 149, § 18 Planning and Community Right-to-Know Act of
makes the Hazardous Chemicals Information Act 1986, referred to in Subsection H, appears as 42
effective on July 1, 1989. U.S.C. 88 11001 to 11005,11021 to 11023, and |1r41l
Emergency Planning and Community Right- to 11050.

74-4E-4. Commission created; membership; terms; duties; immunity
granted.

A. The "state emergency response commission”’iscreated. The commission shall consist
of seven members who shall be qualified voters of the state of New Mexico. All members
shall be appointed by the governor. Among the members appointed, there shall be
representatives of private industry, federal fecilities, public health and public safety.
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T4-4E-5 ENVIRONMENTAL IMPROVEMENT 74-4E-5

Appointments shall be made for four-year terms to expire on January 1 of the appropriate
year. Commission members shall serve staggered terms as determined by the governor at
the time of their initial appointments. Annually, the governor shall designate, from among
the members, a chaiiman of the commission.

B. The commission shall:

(D exercise supervisory authority to implement Title Il within New Mexico;

(@ prescribe all reporting forms required by the Hazardous Chemicals Information
Act [74-4E-1 to 74-4E-9 NMSA 1978];

(3 provide direction to the emergency management task force and the hazardous
materials safety board;

(@ report periodically to the radioactive and hazardous materials committee; and

(®) report annually to the governor and the legislature.

C. The commission may solicit and accept grants from federal or private sources for
undertakings that further the purpose of the Hazardous Chemicals Information Act
[74-4E-1 to 74-4E-9 NM S A 1978] of. the Emergency Management Act [Chapter 74, Article
4B NMSA 1978] and may make contracts necessary to carry out the purposes of both of
those acts.

D. Commission members shall not vote by proxy. A majority of the members constitute a
quorum for the conduct of business.

E. Commission members shall not be paid but shall receive per diem and mileage
expenses as provided in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMS A 1978].

F. Immunity from tort liability for emergency response actions, including planning or
preparation therefore, is granted to the state, its subdivisions and all their agencies,
officers, agents and employees. Any waiver of immunity from tort liability granted under
the Tort Claims Act [41-4-1 to 41-4-27 NM S A 1978] shall not be applicable to disaster or
emergency response or planning.

History: Laws 1989, ch. 149, § 4. Meaning of Title IIl. — See Subsection H of
Effective dates. — Laws 1989, ch. 149, § 18 74-4E-3 NMSA 1978.

makes the Hazardous Chemicals Information Act

effective on July 1, 1989.

74-4E-5. Notices and reports required; deadlines set.

A. Any facility owner or operator who is required by any section of Title HI to file a
written notice or report to the commission shall file that notice or report on or before the
required deadline with the department. With the exception of the written follow-up
emergency notice required in Section 304(c) of Title IlI, all notices shall be filed annually
and shall confirm or amend information previously filed. Facility owners or operators shall
file with the department:

(D notice that an extremely hazardous substance, at or above a specified quantity, is
present at a fecility;

(@ notice that a release of any chemical substance has occurred at or above
reportable quantities determined by the commission. The contents of the notice shall be
determined by the commission. The notice shall be filed as soon as practicable following a
release;

() an inventory form covering each hazardous material. This form shall be filed
annually on or before March 1; and

(@ a toxic chemical release inventory form. This reporting requirement shall apply
to facility owners and operators that have ten or more employees and that are in standard
industrial classification codes 20 through 39, as in effect July 1, 1985. The form shall be
filed annually on or before July 1.

B. The commission may simplify forms to be used for reporting, set deadlines for filing
written notices or reports and adopt other regulations for the enforcement of the Hazardous
Chemicals Information Act [74-4E-1 to 74-4E-9 NMSA 1978].
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PUBLIC HEALTH AND SAFETY

and plars;

and regulations consistent with Title 11l of the Superfund
uthorization Act of 1986. Any rule or regulation promulgated
wypursuant to the Oklahoma Emergency Response and Notifi-
e more stringent than any such federal act;

ules. rule or regulation promulgated by any member
the Eg;Avrllglons of thgg Oldahorr% Emegr encybyRes%/onse and
not be more stringent than any such federal rules;

*ions, inquiries and inspections;

‘ies;

rative penalties;

op

aurse and administer grants, allotments, gifts, devises for the
ig emergency response performance in the state;

nformetion as requested regarding emergency response inple-
er agencies whare applicable to eliminate redundancy in the
ts of the various state, federal and local agencies enforcing
landling, storage, spills and training.

lati rovision of the Oklahoma Emergency Response and
1bggdaeréyngd uilty of a misdemeanor, a%%cgpon Foggnviction
lishable by a tine of not more than Ten Thousand Dollars
prisonment for rot more than one (1) year, or by both such fine

Hazardous Meterials Emergency Response Commission shall:

gency planning districts to facilitate preparation and implemen-
plans; ‘and

rs of a local eme rgency planning committee for each emergency
ch committee shall inClude, at a minimum, representation from
*groups or organizations:

te and local officials,

ement;

®

ig

ntal,

Jon personnel,

ind print media,

=groups, and

loperators of facilities which manufacture, store, or use in any
se substances specified as extremely hazardous by the adminis-
le Federal Environmental Protection Agency,

id organizations specified in subsection G of this section or any
ip or organization may nominate an individual residing within
;ency planning district to serve on the local emergency CjE)(IIannlng
nes “of such Individuals shall be submitted to the Oklahoma
_Em_ergencx R%ﬁorse Commission.  From among the names of
ibmitted, the Oklahoma Hazardous Meaterials rgency Re-
shall appoint the membership of the local emergency planning

"ardous Materials Emergency Response Commission may revise
appointments under this subSection as it deerrs apﬁropnate. In
persons, groups or 1Oéganlzatlons may petition the Oklahoma

PUBLIC HEALTH AND SAFETY 63 § 689.2

Hazardous Materials Emergency Response Commission to modify the membership of
a local emergency planning committee.

I.. The members of the local emergency planning committee shall meet to elect a
chairman who shall hold office according to rules adopted by the conmittee. The
committee shall establish rules by which'it shall function. Such rules shall include
Prowsmns for public notification of committee activities, public meetings to discuss

he emergency plan, public comments, response to such comments by the committee,

and distribution of the emergency plan. The Ioaal_emergena/ planning committee
shall establish procedures for recéiving and %ooesslng requests from the public for
information.  Such procedures shall include the designation of an official to serve as
coordinator for information.

J. Each local emergency planning committee shall:

1 lete preparation of an emergency plan in accordance with the federal
Superfund Amendments and Reauthorization Act of 1986.  After completion of an
emergency plan under this paragraph for an emergeng%/ plannmg district, the local
emergency planning committee shall submit a copy of the plan to the Oklahoma
Hazardous Materials Emergency Response ssion. Commission shall
review the plan and make recommendations to the committee on revisions of the plan
that rm]y be necessary to ensure coordination of such plan with emergency response
plans of other emergen(cjy planning districts. To the maximum extent practicable
such review shall not delay implementation of such plan. The committee. shall
review an once a year, or more_frequently as changed circu ces in

such pl ¥ ' frequently as changed mstan tho
community or at any facility may require;

2 evaluate the need for resources necessary to develop, implement, and exercise
the emergency plan, and shall maeke recommendations with respect to additional
resources that may be required and the means for providing such additional
resOurces,

3 comply with the Oklahoma Open Meeting Law;2 and

4. take such other action as may be required by the Oklahoma Hazardous
Materials Emergency Response Comimission or as otherwise deemed necessary to
implerent the provisions of this act or the federal Superfund Amendments and

Reautliorization Act of 1986.
Added by Laws 1989, c. 166, § 1, emerg. eff. May 8, 1989, Amended by Laws 1991,
C 2% §2 eff. uly 1, 191

142 U.S.C.A. § 9601.

2 Section 301 el seq. of title 25.

§ 689.1B. Member agencies— Annual budgets

Each member agency, in cooperation with the Oklahoma Hazardous Meterial
Emergency Response C%mn ssion, shall prepare an annual budget for the inplemen-
tation administration of its respective Commission responsibilities, and’ submit

the same as an inclusion in its agency budget to the Oklahoma Legislature for
appropriations to cover the costs 0 _P_erformance of the requirements of the Okla-
homa Emergency Response and Notification Act.1

Added by Laws 1901, ¢. 292, § 4, eff. July 1, 1991

1Section 6S9 of this title.

Local emergency planning committees— Immunity of members from

civil liability

A The Legislature finds that individuals appointed to the local en.ergency
planning committees in developing effective comprehensive local emergency ré-
sponse plans serve to protect the health, safety, and welfare of the citizens and the
environment of this state. The Legislature, in‘addition, finds that potential expasure
to liability has a detrimental effect on the participation of the individuals on local
emergency planning committees and that in_order for these local emergency plan-
ning committees to Tunction effectively, individuals serving on such committeés shall
be exempt from civil liahility, except as (itélerv\nse provided by this act,1for any act

§ 689.2.
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(vi) Render a decision in response to a petition under section

322(d) [42 USCS § 11042(d)] within 9 months after receipt of the

psritkuL — — e L
(C) The Administrator, a State Governor, or a State emergency
response commission, for failure to provide a mechanism for public
availability of information in accordance with sectlon 324(a) [42
USCS § 11044(a)]. i
(D) A State Governor or a State emergency response commission for
failure to respond to a request for tier Il information under section
312(e)(3) [42 USCS § 11022(e)(3)] within 120 days after the date of
receipt of the request. —

(2) State or local suits. (A) Any State or local government may

commence a civil action against an owner or operator of a facility for
failure to do any of the following: 1

(i) Provide notification to the emergency response commission in

the State under section 302(c) [42 USCS §11002(c)]. ?

(i) Submit a material safety data sheet, or a list under section

311(a) [42 USCS § 11021(a)]. S

(iii) Make available information requested under section 311(c) [42

USCS § 11021(c)]. *e

(iv) Complete and submit an inventory form under section 312(a)

[42 USCS 8§ 11022(a)] containing tier | information unless such

requirement does not apply by reason of the second sentence of

section 312(a)(2) [42 USCS § 11022(a)(2)][.]- I
(B) Any State emergency .response commission or local emergency
planning committee may commence a civil action against an owner or
operator of a facility for failure to provide information under section
303(d) [42 USCS § 11003(d)] or for failure to submit tier Il informa-
tion tinder section 312(e)(1) [42 USCS § 11022). f
(C) Any State may commence a civil action against the Administrator
for failure to provide information to the State under section 322(qg)
[42 USCS § 11042(g)]. %

(b) Venue. (1) Any action under subsection (a) against an owner or
operator of a facility shall be brought in the district court for the district
in which the alleged violation occurred. a
(2) Any action under subsection (a) against the Administrator may he
brought in the United States District Court for the District of Colurmbia.

() Relief. The district court shall have jurisdiction in actions brought |
under subsection (a) against an owner or operator of a facility to enforce
the requirement concerned and to impose any civil penalty provided for
violation of that requirement. The district court shall have jurisdiction in 1
actions brought under subsection (a) against the Administrator to order the s
Administrator to perform the act or duty concerned. I? 5

<tl) Notice. (1) No action may be commenced under subsection (a)(1)(A)!
prior to 60 days after the plaintiff has given notice of the Alleged-:

416 g8 ffj
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Planning and Right-to-Know 42 USCS §11046

violation to the Administrator, the State in which the alleged violation
occurs, and the alleged violator. Notice under this paragraph shall be
given in such manner as the Administrator shall prescribe by regulation.
(2) No action may be commenced under subsection (a)(1)(B) or
(@)(2)(C) prior to 60 days after the date on which the plaintitT gives
notice to the Administrator, State Governor, or State emergency re-
sponse commission (as the case may be) that the plaintiff will commence
the action. Notice under this paragraph shall be given in such manner as
the Administrator shall prescribe by regulation.

() Limitation, No action may be commenced under subsection (a) agamst
an owner or operator of a facility if the Administrator has commenced and
is diligently pursuing an administrative order or civil action to enforce the
requirement concerned or to impose a civil penalty under this Act [42
USCS 88 11001 et seq.] with respect to the violation of the requirement.

(f) Costs. The court, in issuing any final order in any action brought
pursuant to this section, may award costs of litigation (including reason-
able attorney and expert witness fees) tcThe prevailing or the substantially
prevailing party whenever the court determines such an award is appropri-
ae. The court may, if a temporary restraining order or preliminary
injunction is sought, require the filing of a bond or equivalent security in
accordance with the Federal Rules of Civil Procedure.

p (9 Other rights. Nothing in this section shall restrict or expand any right
w which any person (or class of persons) may have under any Federal or
] State statute or common law to seek enforcement of any requirement or to

seek any other relief (including relief against the Administrator or a State

agency),

Ih) Intervention. (1) By the United States. In any action under this section . .

the United States or the State, or both, if not a party, may interveneasa V'
matter of right.
(2 By persons. In any action under this section, any person may
intervene as a matter of right when such person has a direct interest
which is or may be adversely affected by the action and the disposition
of the action may, as a practical matter, impair or impede the person’s
ability to protect that interest unless the Administrator or the State
shows that the person’'s interest is adequately represented by existing
parties in the action.

(Cct. 17, 1986, P. L. 99-499, Title 111, § 326, 100 Stat. 1755.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:
Brackets are inserted around the first period in subsec. (a)(2)(A)(iv) to
indicate the probable intent of Congress to omit such punctuation.

Effective date of section:
Act Cct. 17, 1986, P. L 99499, 84, 100 Stat. 1614, which appears as
42 USCS 89801 note, provides thet this section is effective on enact-
ment on Oct. 17. 1986.

81/



42 USCS §11021 Public Health and Weliaue

(5) Any substance to the extent it is used in routine agricultural
operations or is a fertilizer held for sale by a retailer to the ultimate
customer.

(Oct. 17, 1986, P. L. 99-499, Title ill, §311, 100 Stat. 173b.)

HISTORY; ANCH I.ARY LAWS AND DIRECTIVES

References in text:

"The Occupational Safety and Health Act of 1970", referred to in this
section, is Act Dec. 29, 1970. 1\ L 91-596, 84 Slat. 1590, which
appears generally as 29 1JSCS 88651 et seq. I-or full classification of
such Act, consult USCS Tables volumes.

Effective date of section:

Act Oct. 17, 1986, P. L. 99-499, 84, 100 Stat. 1614, which appears as
42 USCS 89601 note, provides that this section is ell'cclive on enact-
ment on Oct. 17, 1986.

§ 11022. Emergency and hazardous chemical inventory forms

(@ Basic requirement. (1) The owner or operator of any facility which is
required to prepare or have available a material safety data sheet for a
hazardous chemical under the Occupational Safety and Health Act of
1970 and regulations promulgated under that Act shall prepare and
submit an emergency and hazardous chemical inventory form (hereafter
in this title referred to as an "inventory form") to each of the following:

(A) The appropriate local emergency planning committee.

(23) The State emergency response commission.

(C) The fire department with jurisdiction over the facility.
(2) The inventory form containing tier | information (as described in
subsection (d)(1)) shall be submitted on or before March 1, 1988, and
annually thereafter on March 1, and shall contain data with respect to
the preceding calendar year. The preceding sentence does not apply if an
owner or operator provides, by the same deadline and with respect to
the same calendar year, tier Il information (as described in subsection
(d)(2)) to the recipients described in paragraph (1).
(3) An owner or operator may meet the requirements of this section
with respect to a hazardous chemical which is a mixture by doing one of
the following:

(A) Providing information on the inventory form on each element or

compound in the mixture which is a hazardous chemical. If mote

than one mixture has the same element or compound, only one listing

on the inventory form for the element or compound at the facility is

necessary.

(B) Providing information on the inventory form on the mixture itself.

(b) Thresholds. The Administrator may establish threshold quantities for

hazardous chemicals covered by this section below which no facility shall

be subject to the provisions of this section. The threshold quantities may,
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Planning and Right-to-Know '42[JSCS§11022

in the Administrator’'s discretion, he based on classes of chemicals or
categories of facilities.

(c) Hazardous chemicals covered. A hazardous chemical subject to the
requirements of this section is any hazardous chemical for which a
material safety data sheet or a listing is required under section 311 [42
USCS §11021].

(d) Contents of form. (1) Tier I information. (A) Aggregate information by
category. An inventory form shall provide the information described
in subparagraph (B) in aggregate terms for hazauluus chemicals in
categories of health and physical hazards as set forth under the
Occupational Safety and Health Act of 197G and regulations promul-
gated under that Act.

(13) Required information. The information referred to in subpara-
graph (A) is the following:

(i) An estimate (in ranges) of the maximum amount of hazardous

chemicals in each category present at the Inuliiy at any lime
during the preceding calendar year.

(i) An estimate (in ranges) of the average daily amount of hazard-

ous chemicals in each category present at the facility during the
preceding calendar year.

(iii) The general location of hazardous chemicals in each category.
(C) Moadifications. For purposes of reporting information under this
paragraph, the Administrator may—

(i) modify the categories of health and physical hazards as set forth
under the Occupational Safely and Health Act of 1970 and regula-
tions promulgated under that Act by requiring mloimation to be
reported in terms of groups of hazardous chemicals which present
similar hazards in an emergency, or

(ii) require reporting on individual hazardous chemicals of special

concern to emergency response personnel.
(2) Tier Il information. An inventory form shall provide the following
additional information for each hazardous chemical present at the
facility, but only upon request and m accordance with subsection (e):
(A) The chemical name or the common name of the chemical as
provided on the material safely data sheet.
(B) An estimate (in ranges) of the maximum amount of the hazardous
chemical present at the facility at any time during the preceding
calendar year.
(C) An estimate (in ranges) of the average daily amount of the
hazardous chemical present at the facility during the preceding
calendar year.
(D) A brief description of the manner of storage of the hazardous
chemical.
(E) The location at the facility of the hazardous chemical.
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(F) An indication of whether lhe owner elects to withhold location
information of a specific hazardous chemical from disclosure to the
public under section 324 [42 USCS § 11044].

(e) Availability of tier Il information. (I) Availability to slaic commissions,
local committees, and fire departments. Upon request by a Stale emer-
gency planning commission, a local emergency planning committee, or a
fire department with jurisdiction over the facility, the owner or operator
of a facility shall provide tier Il information, as describi.il in subsection
(d), to the person making the request. Any such requo.u shall be with
respect to a specific facility.

(2) Availability to other state and local officials. A stale or local official

acting in his or her official capacity may have access to tier Il informa-

tion by submitting a request to the Siale emergency response commis-

sion or the local emergency planning committee. Upon receipt of a

request for tier Il information, the State commission or local committee

shall, pursuant to paragraph (1), request the facility owner or operator
for the tier Il information and make available such information to the
official.

(3) Availability to public. (A) In general. Any person may request a
Stale emergency response commission or local emergency planning
committee for tier Il information relating to the preceding calendar
year with respect to a facility. Any such request shall be in writing
and shall be with respect to a specific facility.

(B) Automatic provision of information to public. Any tier Il infor-
mation which a State emergency response commission or local emer-
gency planning committee has in its possession shall he made avail-
able to a person making a request under this paragraph in accordance
with section 324 [42 USCS § 11044). If the Stale emergency response
commission or local emergency planning committee docs not have the
tier Il information in its possession, upon a request for tier I
information the State emergency response commission or local emer-
gency planning committee shall, pursuant to paragraph (1), request
the facility owner or operator for tier Il information with respect to a
hazardous chemical which a facility has stored in an amount in excess
of 10,000 pounds present at the facility at any lime during the
preceding calendar year and make such information available in
accordance with section 324 [42 USCS § 11044) to the person making
the request.

(C) Discretionary provision of information to public. In the case of
tier Il information which is not in the possession of a State emergency
response commission or local emergency planning committee and
which is with respect to a hazardous chemical which a facility has
stored in an amount less than 10.000 pounds present at the facility at
any time during the preceding calendar year, a request Irom a person
must include the general need for the information. The State emer-
gency response commission or local emergency planning committee

7th)



Planning and Right-to-Know 42 USCS § 11023

may, pursuant to paragraph (1), request the facility owner or operator
for the tier Il information on behalf of the person making the request.
Upon receipt of any information requested on behalf of such person,
the State emergency response commission or local emergency plan-
ning committee shall make the information available in accordance
with section. 324 [42 USCS § 11044] to the person.

(D) Response in 45 days. A Stale emergency response commission or
local emergency planning committee shall respond to a request for
tier Il information under this paragraph no later than 45 days after
the date of receipt of the request.

(t) Fire department access. Upon request to an owner or operator of a
facility which files an inventory form under this section by the fire
department with jurisdiction over the facility, the owner or operator of the
facility shall allow the fire department to conduct an on-site inspection of
the facility and shall provide to the tire department specific location
information on hazardous chemicals at the facility.

(@) Format of forms. The Administrator shall publish a uniform format for
inventory forms within three months alter the date of the enactment of this
title [enacted Oct. 17, 1986]. If the Administrator does not publish such
forms, owners and operators of facilities subject to the requirements of this
section shall provide the information required under this section by letter.

(Oct. 17, 1986, P. L. 99-499, Title IIl, § 312, 100 Stat. 1738.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:

“The Occupational Safety and Health Act of 1970", referred to in this
section, is Act Dec. 29, 1970, P. I. 91-596, 84 Stat. 1590, which
appears generally as 29 USCS 88651 et seq. For full classification of
such Act, consult USCS Tables volumes.

"This title”, referred to in this section, is Act Oct. 17, 1986, P. L. 99-
499, Title 11, 100 Stat. 1728, which generally appears us 42 USCS
88 11001 et seq. For full classification of such Title, consult USCS
Tables volumes.

Effective date of section:

Act Oct. 17, 1986, P. L 95499, 84, 100 Stat. 1614, which appears as
42 USCS §9601 note, provides that this section is elTcctive on enact-
ment on Oct. 17, 1986.

811023. Toxic chemical release forms

(a) Rasic requirement. The owner or operator of a facility subject to the
requirements of this section shall complete a toxic chemical release form as
published under subsection (g) for each toxic chemical listed under subsec-
tion (e) that was manufactured, processed, or otherwise used in quantities
exceeding the toxic chemical threshold quantity established by subsection
(0 during the preceding calendar year at Mich facility. Such form shall be
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