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C om ponen t: Administration

House Labor &  Commerce COMPONENT SERIAL NO.

Expend itu res /R evenues : (T housands o f  D o l la r s )

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EOUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS. CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
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TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
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OTHER 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
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TEMPORARY 0.0 0.0 0.0 0.0 0.0 0.0
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_  Component: Administration _______

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EOUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS. CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
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REVENUE 0.0 0.0 0.0 0.0 0.0 0.0
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TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
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A l a s k a  s t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S
R o om  128

K e v i n  " P a t "  P a r n e l l  _ _ . ,Slate Capitol 
Juneau, A K  99801-1182

S P O N S O R  L I S T  O F  M A T E R I A L S  F O R  C S H B 3 9 8  (L & C)

H O U S E  J U D I C I A R Y  H E A R I N G

I. S p o n s o r  S t a t e m e n t

II. S e c t i o n a l  A n a l y s i s  o f  C S H B 3 9 8  (L & C)

III. F i s c a l  not e s .
a. D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  

S p i l l  P r e v e n t i o n  & R e s p o n s e .
b. D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  

O c c u p a t i o n a l  L i c e n s i n g .

IV. C a l i f o r n i a  S t a t u t e  (1991)

V. B e v i n s  v. B a l l a r d . AK, 655 P . 2 d  757.

V I .  C o u s i n e a u  v. W a l k e r . A K  613 P . 2 d  608.

Committees: Judiciary, Labor &. Commerce, Military S. Veterans Adairs
Finance Subcommittr e, Administration



A l a s k a  i > t a t e  . L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S
Room 123

Official Business K e v i n  " P a t "  P a r n e l l State Capital 
Juneau, A K  99801-1 102

S P O N S O R  S T A T E M E N T

I h a v e  s u b m i t t e d  H o u s e  B i l l  398, " A n  A c t  r e q u i r i n g  c e r t a i n  
d i s c l o s u r e s  i n  r e s i d e n t i a l  r e a l  p r o p e r t y  t r a n s f e r s , "  t o  h e l p  
e l i m i n a t e  a  p r o b l e m .  T h i s  s t e m m e d  f r o m  a  c o n s t i t u e n t  c o m p l a i n t  
l a s t  s u m m e r  i n  A n c h o r a g e .

T h e  c o n s t i t u e n t  b o u g h t  i n t o  a c o n d o m i n i u m  c o m p l e x  b u i l t  i n  t h e  
l a t e  1 9 7 0 's. I t  w a s  b u i l t  o n  i n f e r i o r  g r o u n d ,  a l l o w i n g  f o r  s a g g i n g  
o f  s u p p o r t s ,  etc. O n c e  t h e  p r o p e r t y  w a s  e x a m i n e d  b y  e n g i n e e r s ,  it 
was. f o u n d  t o  b e  i n  d i r e  n e e d  o f  r e p a i r .  A s  i n  m a n y  r e s i d e n t i a l  
p r o p e r t i e s  b u i l t  d u r i n g  t h e  o i l  b o o m  y e a r s ,  a t t e n t i o n  t o  d e t a i l  w a s  
l a c k i n g .  B e c a u s e  t h e  c o n s t i t u e n t  w a s  n o t  m a d e  a w a r e  o f  t h e  f a u lts, 
h e  s h o u l d e r e d  t h e  f i n a n c i a l  r e s p o n s i b l i t y  o f  r e p a i r s .

H B  398 is t o  h e l p  g u a r d  a g a i n s t  t h i s  i n  t h e  f u t u r e .  I t  w o u l d  
n o t  p r o v i d e  f o r  a s p e c i f i c  a v e n u e  of  l e g a l  r e c o u r s e ,  b u t  p r o v i d e s  
t h e  t r a n s f e r e e  (buyer) a n d  t r a n s f e r o r  (seller) t h e  k n o w l e d g e  i n  
t r a n s a c t i n g  a t r a n s f e r  o f  r e s i d e n t i a l  r e a l  p r o p e r t y  b e f o r e h a n d .

T h i s  d i s c l o s u r e  s t a t e m e n t  a l l o w s  b o t h  p a r t i e s  t o  u n d e r s t a n d  
t h e  g e n e r a l  c o n d i t i o n  o f  t h e  p r o p e r t y ,  t h u s  a l l o w i n g  n o  s u r p r i s e s .

H B  398 w o u l d  n o t  c h a n g e  a r e a l t o r ' s  e x i s t i n g  l i a b i l i t y .  It 
w o u l d  o n l y  a f f e c t  t h e  r e a l t o r  i f  t h e y  n e g l i g e n t l y  o r  w i l f u l l y  k n e w  
of, a n d  t h e n  w i t h h e l d  i n f o r m a t i o n .  In  t h o s e  p a r t i c u l a r  c a s e s ,  t h e y  
w o u l d  b e  s u b j e c t  t o  d a m a g e s  a l l o w e d  i n  t h i s  Act.

T h i s  a c t ' s  e f f e c t i v e  d a t e  w o u l d  b e  J a n u a r y  1, 1993, a l l o w i n g  
t h e  i n d u s t r y  a n d  f u t u r e  t r a n s f e r o r s  a n d  t r a n s f e r e e s  .the t i m e  n e e d e d  
t o  i m p l e m e n t  t h e  d i s c l o s u r e  s t a t e m e n t  form.

Committees: Judiciary, Labor & Commerce, Military &. Veterans Affairs
Finance Subcommittee, Administration



Official Uusinesr

A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S  

K e v i n  " P a t "  P a r n e l l
Stale Capitol 

Juneau,  AK 99S01-11S2

Room 12 8

S E C T I O N A L  A N A L Y S I S  F O R  C S H B  398 fL & Cl 

S e c t i o n  1. A  n e w  c h a p t e r  is ad d e d .

C H A P T E R  70. D I S C L O S U R E S  I N  R E S I D E N T I A L  R E A L  P R O P E R T Y  
T R A N S F E R S .

Sec. 3 4 . 7 0 . 0 1 0 .  D I S C L O S U R E S  R E Q U I R E D .

A  t r a n s f e r o r  o f  r e a l  p r o p e r t y  ( t h e i r  i n t e r e s t  in) m u s t  
c o m p l e t e  a n d  d e l i v e r  a d i s c l o s u r e  s t a t e m e n t  t o  t h e  t r a n s f e r e e  
(buyer) b e f o r e  t h e  t r a n s f e r e e  (buyer) m a k e s  a w r i t t e n  o f f e r  o n  t h e  
r e a l  p r o p e r t y .  D e l i v e r y  t o  o n e ' s  s p o u s e  is c o n s i d e r e d  t o  b e  a 
d e l i v e r y .

Sec. 3 4 . 7 0 . 0 2 0 .  T E R M I N A T I O N  O F  O F F E R

T h e  t r a n s f e r e e  (buyer) m a y  t e r m i n a t e  t h e  o f f e r  i f  a d i s c l o s u r e  
s t a t e m e n t ,  o r  a n  a m e n d e d  one, is d e l i v e r e d  t o  t h e  t r a n s f e r e e  
(buyer) a f t e r  t h e  w r i t t e n  o f f e r  is m a d e .  T h i s  is d o n e  b y  w r i t t e n  
n o t i c e ,  m a d e  w i t h i n  t h r e e  (3) d a y s  a f t e r  p e r s o n a l  d e l i v e r y  o f  t h e  
s t a t e m e n t ,  o r  f i v e  (5) d a y s  if m a i l e d .

Sec. 3 4 . 7 0 . 0 3 0 .  D I S C L O S U R E  L I A B I L I T Y .»
(a) T r a n s f e r o r  (Seller) i s  n o t  l i a b l e  f o r  a  d e f e c t  i f  t h e y  

d i s c l o s e  t h e  e x i s t e n c e  o f  t h a t  d e f e c t .
(b) A g e n t  o f  t r a n s f e r o r  (seller) is n o t  l i a b l e  f o r  er r o r ,  

i n a c c u r a c y ,  o r  o m i s s i o n  i n  t h e  i n f o r m a t i o n  p r o v i d e d ,  i f  t h e y  d i d  
n o t  h a v e  p e r s o n a l  k n o w l e d g e  o f  it, a n d  t h e y  e x e r c i s e d  d u e  d i l i g e n c e  
i n  o b t a i n i n g  t h e i r  i n f o r m a t i o n .

Sec. 3 4 . 7 0 . 0 4 0 .  S U B S E Q U E N T  E V E N T S  A N D  A P P R O X I M A T I O N S .

(a) I f  i n f o r m a t i o n  i n  t h e  s t a t e m e n t  b e c o m e  i n a c c u r a t e  
after- t h e  s t a t e m e n t  is  d e l i v e r e d  t o  t h e  t r a n s f e r e e  ( b u y e r ) , t h e  
t r a n s f e r o r  (seller) m u s t  d e l i v e r  t h e  a m e n d m e n t  t o  t h e  d i s c l o s u r e  
s t a t e m e n t  t o  t h e  t r a n s f e r e e  ( b u y e r ) .

(b) I f  a n  i t e m  is u n k n o w n ,  t h e  t r a n s f e r o r  (seller) m a y  m a k e  
a n  a p p r o x i m a t i o n ,  i f  t h e y  h a v e  e x e r c i s e d  a r e a s o n a b l e  e f f o r t ,  a n d  
m u s t  c l e a r l y  m a r k  it a s  a n  a p p r o x i m a t i o n .

C om m itte e s : Ju d ic ia ry , Labo r & Comm erce , M ilita ry & V e te ra n s A lla irs  
F inance S ubcomm itte e , A dm in is tra tio n



P a g e  2 o f  3 
M a r c h  25, 19 9 2
S e c t i o n a l  A n a l y s i s  o f  C S H B  398 (L & C)

Sec. 3 4 . 7 0 . 0 5 0 .  F O R M  O F  D I S C L O S U R E  S T A T E M E N T .

D e s c r i b e s  t h i s  s t a t e m e n t  as n o t  a w a r r a n t y  o f  a n y  k i nd, a n d  
is n o t  a s u b s t i t u t e  f o r  a n y  i n s p e c t i o n s  o r  w a r r a n t i e s  t h e y  m a y  w i s h  
t o  h a v e  o t h e r w i s e .

P a r t  I . T R A N S F E R O R  (Seller) I N F O R M A T I O N ,  is m a d e  f o r  v a r i e t y  
o f  o b j e c t s ,  a n d  w i t h  a s p a c e  a v a i l a b l e  f o r  a n y  d e f e c t s  k n o w n  in  t h e  
h o m e  i t s e l f ,  i.e., f o u n d a t i o n ,  c e i l i n g s ,  d r i v e w a y s ,  etc.

P a r t  I I . a l l o w s  f o r  t h e  p a r t i e s  i n v o l v e d  t o  k n o w  t h a t  t h e y  c a n  
o b t a i n  p r o f e s s i o n a l  a d v i c e ,  m a k e  i n s p e c t i o n s ,  etc. F o l l o w e d  b y  t h e  
s i g n e d  s t a t e m e n t  o f  a c k n o w l e d g m e n t  o f  t h e  s t a t e m e n t .

Sec. 3 4 . 7 0 . 0 6 0 .  G O O D  FAITH.

Sec. 3 4 . 7 0 . 0 7 0 .  E F F E C T  O N  O T H E R  R E Q U I R E D  D I S C L O S U R E S .

T h i s  s t a t e m e n t  d o e s  n o t  a f f e c t  o t h e r  o b l i g a t i o n s  for  
d i s c l o s u r e s  a s  p r o v i d e d  b y  law.

Sec. 3 4 . 7 0 . 0 8 0 .  W R I T T E N  A M E N D M E N T .

Sec. 3 4 . 7 0 . 1 0 0 .  D U T I E S  O F  B R O K E R .

(a) If  a b r o k e r  h a s  o b t a i n e d  t h e  of f e r ,  t h e y  m u s t  b e  t h e  o n e  
t o  d e l i v e r  t h e  s t a t e m e n t  t o  t h e  t r a n s f e r e e  ( b u y e r ) , u n l e s s  
i n s t r u c t e d  o t h e r w i s e .

(b) T h e  b r o k e r  m u s t  a d v i s e  t h e  t r a n s f e r e e  (buyer) i n  w r i t i n g  
t h a t  t h e  t r a n s f e r e e  (buyer) h a s  t h e  r i g h t  t o  r e c e i v e  t h e  d i s c l o s u r e  
s t a t e m e n t ,  i f  t h e  d i s c l o s u r e  s t a t e m e n t  h a s  n o t  r e c e i v e d  f r o m  t h e  
t r a n s f e r o r  ( s e l l e r ) .

(c) T h e  b r o k e r  m u s t  m a i n t a i n  w r i t t e n  r e c o r d  o f  a c t i o n  taken.
(d) " L i s t i n g  a g e n t "  is i n c l u d e d  i n  t h i s  s e c t i o n .

3 4 . 7 0 . 1 2 0 .  F A I L U R E  T O  C O M P L Y .

(a) A  t r a n s f e r  is n o t  i n v a l i d a t e d  s o l e l y  b e c a u s e  a p e r s o n  
f a i l s  t o  c o m p l y  w i t h  t h i s  c h a p t e r .



P a g e  3 o f  3 
M a rc h  2 5 , 1992
S e c t i o n a l  A n a l y s i s  o f  CSHB 398 ( L  & C)

(b )  A p e r s o n  m u s t n e g l i g e n t l y  v i o l a t e  t h i s  c h a p t e r ,  a n d  t h e n  
i s  l i a b l e  f o r  t h e  a c t u a l  a m o u n t o f  dam ages s u f f e r e d  b y  t h e  
t r a n s f e r e e  ( b u y e r ) , p lu s  c o s t  a n d  a t t o r n e y  f e e s  a l lo w e d  u n d e r  t h e  
la w .

(c )  I f  t h e y  w i l f u l l y  v i o l a t e  t h i s  c h a p t e r ,  t h e y  a r e  l i a b l e  
f o r  t r e b l e  t h e  a c t u a l  d a m a g e s , p lu s  c o s t  a n d  a t t o r n e y  f e e s  a l lo w e d  
u n d e r  t h e  la w .

3 4 . 7 0 . 2 0 0 .  D E F IN IT IO N S .

(1 )  " D is c l o s u r e  s t a t e m e n t "  d e f i n e d .
(2 )  " r e a l  p r o p e r t y "  d e f in e d  a s  i n c l u d i n g  t h o s e  u n d e r  

AS 3 4 .0 7  " H o r i z o n t a l  P r o p e r t y  R e g im e s  A c t , "  a n d  AS 3 4 .0 8  "Common 
I n t e r e s t  O w n e r s h ip ."

(3 )  " R e s i d e n t i a l  R e a l  P r o p e r t y "  d e f i n e d  a s  s i n g l e - f a m i l y  
d w e l l i n g  u n i t .

(4 )  " T r a n s f e r s "  d e f in e d  a s  i n c l u d i n g  t h o s e  d o n e  b y  s a l e ,  
e x c h a n g e , i n s t a l l m e n t  la n d  s a l e  c o n t r a c t ,  le a s e  w i t h  a n  o p t i o n  t o  
p u r c h a s e ,  o t h e r  o p t i o n  t o  p u r c h a s e ,  o r  a  g r o u n d  le a s e  c o u p le d  w i t h  
im p r o v e m e n t s .

S e c t io n  2 .  AS 0 8 . 8 8 . 0 7 1 ( a )  i s  am ended .

A l lo w s  t h e  R e a l  E s t a t e  C o m m is s io n , u n d e r  t h e  a u t h o r i t y  o f  t h e  
D e p a r tm e n t  o f  O c c u p a t io n a l  L ic e n s in g ,  t o  s u s p e n e d  o r  r e v o k e  a r e a l  
e s t a t e  l i c e n s e  o f  a n  a g e n t  who v i o l a t e s  t h i s  c h a p t e r .

S e c t io n  3 & 4 .  E f f e c t i v e  d a t e ( s )  o f  J a n u a r y  1 ,  1993



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S  

K e v i n  " P a t "  P a r n e l l

Room 128
O ffic ia l Uusiness State Capitol 

Juneau, AK 99801 -11S2

TO:

F R :

A l l  H o u s e  J u d i c i a r y  C o m m itte e  M em bers

K e v in  " P a t "  P a r n e l l ,  P r im e  S p o n s o r  
CSHB 398 (L  & C)

DT: M a rc h  2 5 , 1992

R E: R e s p o n s e  t o  AK A s s o c i a t i o n  R e a l t o r s  L e t t e r

CSHB 398 ( L  & Cl

1 . C o n c e r n in g  s i g n a t u r e  l i n e ,  P a g e  6 ,  L in e  1 7 , " A g e n t
R e p r e s e n t in g  t h e  S e l l e r . "

• T h is  l i n e  a c k n o w le d g e s  t h e  r e c e i p t  o f  a c o p y  o f  t h i s  s t a t e m e n t  
(S e e  L in e  1 4 ) .  P a g e  2 ,  L in e  30 s t a t e s ,  " I T  I S  NOT A WARRANTY OF 

ANY K IN D  BY THE TRANSFEROR (S ) OR ANY AGENT (S ) REPRESENTING ANY 
P R IN C IP A L ( S ) . . . "

A " g u a r a n t e e , "  a s  q u o t e d  fr o m  t h e  W e b s t e r 's  New W o r ld  
D i c t i o n a r y  i s  t h a t  o f  " a  p le d g e  o r  s e c u r i t y  f o r  a n o t h e r 's  d e b t  o r  ' 
o b l i g a t i o n . "  A " w a r r a n t y "  i s  l i s t e d  a s  a  " g u a r a n t e e . "  A s s t a t e d ,  
" t h i s  i s  n o t  a w a r r a n t y  o f  a n y  k i n d , "  (P a g e  2 ,  L in e  3 0 ) .

2 .  R e g a r d in g  p l a c i n g  "ESCROW AGENTS" b a c k  i n t o  t h e  b i l l .

B y e l i m i n a t i n g  " E s c ro w  A g e n t s , "  t h e  l i a b i l i t y  f a c t o r  i s  
e l i m i n a t e d .  I f  i t  i s  t h e  w is h  o f  t h e  c o m m it t e e ,  t h e  w o r d in g  c a n  
b,e a d d e d ; t h e  s p o n s o r  w i l l  d e f e r  t o  t h e  w is h e s  o f  t h e  J u d i c i a r y  
C o m m itte e .

3 . R e m o v in g  "D U T IE S  OF BRO KERS."

B r o k e r s  h a v e  e x i s t i n g  d u t i e s .  T h e r e  i s  n o t  a p r o p o s e d  c h a n g e . 
T h e  c o u r t s  h a v e  r u l e d  t h a t  p e o p le  h a v e  a  c a u s e  o f  a c t i o n  a g a in s t  
a b r o k e r  f o r  t h e i r  r e p r e s e n t a t i o n s .  T h i s  i s  a " d i s c l o s u r e  
s t a t e m e n t ; " a  s t a t e m e n t  i s  " t o  s e t  f o r t h  i n  w o r d s . ( W e b s t e r ' s New 
W o r ld  D i c t i o n a r y ) . A c c o r d in g  t o  B e v in s  v .  B a l l a r d , 18 AK 655 P . 2d 
7 5 7 , 763 ( 1 9 8 2 ) ,  " A c c o r d i n g l y ,  we h o ld  t h a t  a  p u r c h a s e r  who r e l i e s  
o n  a m a t e r i a l  m i s r e p r e s e n t a t i o n ,  e v e n  th o u g h  i n n o c e n t l y  m ad e, h a s  
a c a u s e  o f  a c t i o n  a g a i n s t  t h e  b r o k e r  o r i g i n a t i n g  o r  c o m m u n ic a t in g  
t h e  m i s r e p r e s e n t a t i o n . "

Committees: Judiciary. Labor & Commerce. Military & Veterans Allairs
Finance Subcommittee, Administration



P a g e  2 o f  2 
M a rc h  2 5 , 19 9 2
R e s p o n s e  t o  AK A s s o c i a t i o n  o f  R e a l t o r s

S in c e  t h e  b r o k e r  i s  g i v i n g  t h i s  d i s c l o s u r e  s t a t e m e n t  t o  t h e  
t r a n s f e r e e ,  h e  o r  s h e  i s  c o m m u n ic a t in g  t h e  i n f o r m a t i o n  c o n c e r n in g  
t h e  u n i t .  T h e  c o u r t s  h a v e  d e t e r m in e d  t h a t  p u r c h a s e r s  s h o u ld  b e 
e n t i t l e d  t o  r e l y  o n  a b r o k e r 's  r e p r e s e n t a t i o n s .  A s q u o t e d  i n  
B e v in s  v .  B a l l a r d  (7 6 3 )  " R e a l e s t a t e  b r o k e r s  a n d  t h e i r  a g e n t s  h o ld  
t h e m s e lv e s  o u t  t o  t h e  p u b l i c  a s  h a v in g  s p e c i a l i z e d  k n o w le d g e  w i t h  
r e g a r d  t o  h o u s in g ,  h o u s in g  c o n d i t i o n s  a n d  r e l a t e d  m a t t e r s . "  L y o n s  
v .  C h r i s t  E p is c o p a l  C h u r c h . 71 1 1 1 . A p p .3d 2 5 7 , 27 1 1 1 . D e c . 5 5 9 , 389 
N . E . 2 d  6 2 3 , 628 ( 1 9 7 9 ) ( d i s s e n t i n g  o p i n i o n ) .

4 .  " D E F IN IT IO N S "  r e g a r d in g  (2 )  " r e s i d e n t i a l  r e a l  p r o p e r t y . "

T h e  c u r r e n t  l i s t i n g  o f  d e f i n i t i o n s  i s  m o re  c l e a r ,  an d  
d e f i n i t e .  T h e y  a r e  t o  b e  a p p l ie d  i n  a n y  l i s t i n g  o f  r e s i d e n t i a l  
r e a l  p r o p e r t y ,  w h e th e r  a f r e e s t a n d in g  hom e o r  a u n i t  i n  a la r g e  
c o m p le x .

5 .  R e f e r r i n g  t o  t h e  A la s k a  R e a l  E s t a t e  C o m m is s io n , t h e  la n g u a g e  
a l l o w s  f o r  t h e  R e a l  E s t a t e  C o m m is s io n  t o  h a v e  f l e x i b i l i t y  i n  
d e t e r m in in g  t h e  p u n is h m e n t .  A r e a l  e s t a t e  b r o k e r  who v i o l a t e s  t h i s  
a c t  d o e s  s o  e i t h e r  " n e g l i g e n t l y "  o r  " w i l f u l l y . "  A s u g g e s t io n  may 
b e  t h a t  t h e  c o m m it te e  c o n s id e r  a m e n d in g  t h i s  s e c t i o n  b y  p l a c i n g  a 
( . )  a f t e r  "AS 3 4 . 7 0 . 1 0 0 , "  P a g e  8 ,  L in e  2 9 .
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ALASKA ASSOCIATION OF REALTORS, INC?
741 Seaame Street, Suite 100 • Anchorage. Alaska 99503 
Telephone 907-563-7133

REALTOR *■'

March 25, 1992

R ep rese n ta tive  Dave Donley, Chairm an 

House J u d ic ia ry  C o m m itte e  

A la sk a  S ta te  L e g is la tu re  

Room 120, C apito l 

Juneau, AK 99801

Dear R e p rese n ta tive  Donley:

The A laska A s s o c ia tio n  o f REALTORS® (A A R ) is  a c tiv e ly  supp orting  the passage o f 

le g is la tio n  re q u irin g  m andatory re s id e n tia l p roperty d isclosure.

However, AAR w ould lik e  to  bring to  the a tte n tio n  o f th e  House J u d ic ia ry  

C o m m itte e  the fo llo w in g  se c tio n s  o f CSHB 3 9 8  th a t are o f concern, and asks fo r  

your c a re fu l c o nsid e ra tio n  o f these sections:

Page 6, lin e  17 -  The s ig n a tu re  lin e  fo r  the "Agent R epresenting the Seller," T h is  

im p lie s  th a t the A gent is  guaranteeing in fo rm a tio n  sup p lie d  0 /  the S e lle r  

(T ra n sfe ro r). To place a th ird  p a rty  in the p o s itio n  of l ia b i l i t y  fo r  another's 

s ta te m e n ts  is  u n fa ir ; th is  lin e  should be deleted.

Page 6  -  S ectio n  3 4 .7 0 .0 9 0  Escrow  Agents. T h is  se c tio n  has been deleted fro m  the 

o rig in a l b ill.  An escrow  agent who a c ts  m e re ly  as a fa c i l i t a t o r  fo r  c lo sin g  a 

tra n sa c tio n  should not be re sp o nsib le  and s u b je c t under th is  chapter fo r  d isc losu re  

or considered as having an agency re la tio n s h ip  w ith  e ith e r  Buyer or S e lle r  

(T ra n sfe re e  or T ra n sfe ro r). T h is  se c tio n  should be included in the  le g is la tio n .

Pages 6 and 7 -  S e c tio n  3 4 .7 0 .1 0 0  D u tie s  o f Broker. T h is  e n tire  se c tion  should be 

deleted. Again, the  re s p o n s ib ility  fo r  property d isc lo su re  should lie  w ith  th e  

T ra n sfe ro r, not w ith  the real e s ta te  broker or agent.
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R epresentative  Kevin "Pat" P arn ell 

March 25, 1992 

Page 2 of 2

Page 7, lin e s  2 0  through 2 2  -  D e fin it io n s  -  (3 ) "re s id e n tia l real property." In the 

in te re s t o f c la r ify in g  real e s ta te  tra n s fe rs  covered by th is  act, th e  s e c tio n  could 

read: "Transfers o f one to  fo u r re s id e n tia l d w e llin g  u n its  tra n s fe rre d , by sale, 

exchange, in s ta llm e n t land sa le  c o ntra c t, lease w ith  op tio n  to  purchase, or ground 

lease coupled w ith  Im provem ents."

Page 7, beginning on lin e  2 8  -  Sec. 2. AS 0 8.88.071. T h is  s e c tio n  amends A laska 

S ta tu te s  covering a c tio n s  o f the  A laska Real E state  C o m m issio n  regarding real 

e s ta te  licensees. Beginning on page 8, lin e s  2 9  through 31 d e fin e  p e n a ltie s  fo r  

real e sta te  licensees fo r  a fa ilu r e  to  com ply w ith  p ro p e rty  d isc lo su re  under AS 

34.70.100. Again, th is  se c tio n  should be deleted. To m ake re a l e s ta te  licensees 

lia b le  fo r  the fa ilu re  o f a T ra n s fe ro r to  d isc lo se  Is not p ro te c tin g  the public. The 

T ra n sfe ro r who w i l f u l ly  or n e g lig e n tly  v io la te s  th is  chapter or f a l ls  to  p erfo rm  a 

duty required by th is  chapter should  be lia b le  to  the T ra n s fe re e  fo r  the am ount o f 

the actual damages s u ffe re d  as a re s u lt  o f the v io la t io n  or fa ilu re .

The Alaska A sso c ia tio n  o f REALTORS® appreciates the o p p o rtu n ity  to  com m ent on 

th is  im p o rtan t consum er p ro te c tio n  le g is la tio n , and thanks the m em bers of the 

C om m ittee  fo r  th e ir  c o nsid e ra tio n  o f these suggested am endm ents to  CSHB 398,

S incerely,

Dale A. Price 

President
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an element of the relative nature of the 
work test. Thus, only if it is determined 
that Kroll acted as an employer in the 
course of his construction activities may 
Donald reasonably be said to have been 
engaged in work which was "a regular part 
of the employer’s regular work." Ostrem v. 
Alaska Workmen's Compensation Board, 
511 P.2d at 1063.5

[5] For purposes of the Act, an employ­
er is defined as “ a person employing one or 
more persons in connection with a business 
or industry coming within the scope of this 
chapter.” AS 23.30.265(12). The Board 
stated in this regard:

The definition of subsection (12) ‘in 
connection with a business or industry 
coming within the scope of this chapter’ 
is interpreted to mean all business or 
industry is to be considered as covered by 
the Act and that interpretation v/ould 
follow Larson’s which includes every per­
son in the service of another under con­
tract. [Emphasis added.]
The Board’s broad construction of AS 23.- 

30.265(12) fails to give proper weight to the 
statutory limitation to employment rela­
tionships "in connection with a business or 
industry." In Larson’s terms,6 the policy 
question is whether Kroll’s construction ac­
tivity, either by itself or as an element of 
his rental activities,7 was a profit-making 
enterprise which ought to bear the costs of 
injuries incurred in the business, or was the 
construction activity simply a cost-cutting 
shortcut in what was basically a consump­
tive and not a productive roll played by 
Kroll.8

We conclude that the Board’s statement 
with respect to the parameters of the statu­

5. The concept o f "regular w ork” as used in 
O stre m  as part o f the test for differentiating
between employees and independent contrac­
tors is a subclass of "business" as used in AS
23.30.265(12). W hether a person engages in a 
"business" w ith in  the meaning o f AS 23.30.-
265(12), is relevant for purposes o f determining 
the "extent to which claim ant’s w ork is a regu­
lar part o f the employer's regular w ork." O s­
trem , 5)1 P.2d at 1063. The Board’s first obli­
gation is to ascertain the nature o f the particu­
lar business enterprise in which the in jury al­
legedly occurred, and then to determine wheth-

tory definition of an employer reflects an 
erroneous standard of law. As a result, the 
threshhold issue of whether Kroll’s con­
struction activity was sufficient to establish 
his status as an employer must also be 
remanded to the Board for further consid­
eration.9

REVERSED and REMANDED.

Max BEVINS and Johnson-Bevins Inc., 
d /b /a  Star Realty, Appellants,

v.
David L. BALLARD and Linda K. 

Ballard, Appellees.

No. 4571.

Supreme Court of Alaska.

Nov. 19, 1982.

Purchasers brought action against ven­
dors and real estate broker alleging, in part, 
intentional and negligent misrepresentation 
in describing condition of well on property. 
The Superior Court, Third Judicial District, 
Anchorage, Eben H. Lewis, J., rendered 
judgment, in favor of purchasers, and bro­
ker appealed. The Supreme Court, Burke, 
J., held that: (1) trial court's dismissal of 
purchasers’ negligence claim against real 
estate broker precluded broker’s liability 
from resting on a negligent representation

er the w ork being done by the claimant is a 
regular part o f that business.

6. S e e  1C A. Larson, supra  note 2, § 50.21.

7. Id. at § 50.24.

8. Id. at § 50.21, at 9-70  to 9-71 &  nn. 4 and 5. 
B u t se e  D onald  v. W hatley , 346 So.2d 898 
(M iss. 1977).

9. B u rg ess C onstr. Co. v. Sm a llw o o d , 623 P.2d 

312, 317 (Alaska 1981).
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theory, even though postjudgment amend­
ments are allowed to conform issues tried to 
evidence, where, subsequent to dismissal, 
neither party argued negligent misrepre­
sentation in trial briefs, court and parties 
treated case as one involving innocent mis­
representations, and broker neither express­
ly nor impliedly consented to trying negli­
gence claim, but (2) real estate broker who 
made material misrepresentation to pur­
chasers as to condition of well on unim­
proved property was liable to purchasers, 
even though representation was innocently 
made.

Aifirmed.
Connor, J., dissented in part and filed 

an opinion in which Rabinowitz, J., joined.

1. Negligence ®=2
In determining whether duty exists to 

provide accurate information once speaker 
undertakes to speak, factors to consider are 
whether speaker had knowledge, or its 
equivalent, that information was desired 
for serious purpose and that listener intend­
ed to rely upon it, foreseeability o f harm, 
degree of certainty that listener would suf­
fer harm, directness of causation, and policy 
of preventing future harm.
2. Brokers <s=102

In land sales context, duty to provide 
accurate information when real estate bro­
ker undertakes to speak can arise when 
broker becomes aware of suspicious facts 
regarding his or her representations, or 
when purchaser makes affirmative inquiry 
and broker fails to check accuracy of subse­
quent responding representation, or when 
court determines that public policy requires 
brokers to undertake certain functions.
3. Pretrial Procedure ®=693

Trial court’s dismissal of purchasers’ 
negligence claim against real estate broker 
precluded broker’s liability for misrepresen­
tations from resting on a negligent repre­
sentation theory, even though postjudg­
ment amendments are allowed to conform 
issues tried to evidence, where, subsequent

* D im ond, Senior Justice, sitting by assignment 
made pursuant to article IV, section 11 o f the

to dismissal, neither party argued negligent 
misrepresentation in trial briefs, court and 
parties treated case as one involving inno­
cent misrepresentations, and broker neither 
expressly nor impliedly consented to trying 
negligence claim.

4. Vendor and Purchaser <*=>37(1)
Vendors guilty of even innocent mis­

representation cannot hide behind doctrir.e 
of caveat emptor because vendors are pre­
sumed to know character and attributes of 
land conveyed and purchasers are conse­
quently entitled to rely on vendors' reasona­
ble represenkvtioi.s.

5. Fraud «=» 13(2)
Owner of land must be both truthful 

and informed in making any representa­
tions, for fraud includes pretense of knowl­
edge where there is none.

6. E\okers *=102
Policy favoring liability of real estate 

brokers for innocent misrepresentation is 
founded on recognition that purchasers 
should be entitled to rely on a broker’s 
representations.

7. Brokers «=> 106
Purchaser who relies on a material mis­

representation of real estate broker, even 
though innocently made, has a cause of 
action against broker.

8. Brokers *=102
Real estate broker who made materia! 

misrepresentation to purchasers as to condi­
tion of well on unimproved property was 
liable to purchasers, even though represen­
tation was innocently made.

Fredrick P. Pettyjohn, Anchorage, for ap­
pellant.

Saul R. Friedman, Hedland, Fleischer & 
Friedman, Anchorage, for appellees.

Before RABINOWITZ, C.J., CONNOR, 
BURKE, and MATTHEWS, JJ., and DI­
MOND, Senior Justice.*

Constitution o f Alaska, and Alaska R.Admin.P. 

23(a).
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BEVINS v. BALLARD Alaska 759Cite as. Alaska. 655 P.2d 757
OPINION 

BURKE, Justice.
This is an appeal from a judgment hold­

ing a real estate broker liable for certain 
misrepresentations made in the course of a 
real estate transaction.

A. Facts
On February 3, 1975, David and Linda 

Ballard purchased a lot with an unfinished 
dwelling from Josephine, Patricia, and Wil­
liam Ferris, Prior to their purchase, cer­
tain representations were allegedly made to 
the Ballards regarding the adequacy of a 
well on the property. The purchaser, David 
Ballard, who had previous experience as a 
general contractor, attempted to complete 
the existing well on the property. He in­
stalled a pump and piping from the well to 
the house. The well, however, failed to 
provide sufficient water. As a result, the 
Ballards were forced to haul water to their 
property. They subsequently incurred ex­
penses of $6,935.00 in deepening the well to 
an adequate level.

Believing themselves the victims of 
fraudulent misrepresentations, the Ballards 
sued the sellers, the broker (Bevins), and an 
employee of the broker (Lucas). Their com­
plaint alleged, in part, intentional and neg­
ligent misrepresentation.1 In addition, it 
alleged that Bevins and Lucas had a duty to 
check the well’s condition, that Lucas knew 
there was no functional well, that Bevins

1. The complaint made the following factual al­
legations:

(a) Bevins personally inspected the property:
(b) sellers told Bevins that there was a well 

drilled on the property;
(c) sellers failed to disclose to Bevins the 

incomplete nature o f the well, w ith  the k n o w l­
edge and intent that Bevins would tell potential 
buyers there was a well;

(d) sellers represented to the broker's em ­
ployee that the well was finished, held 36 feet 
o f standing water, and was capable o f support­
ing the reasonable water needs o f residents of 
the house;

(e) sellers made those representations w ith 
the intent that Lucas would tell the buyers:

(0  Lucas did so represent to the Ballards;
(g) the representations were false;
(h) Lucas made the representations w ith  the 

knowledge they were false;

was vicariously liable for Lucas’s acts, and 
that the Ferrises were vicariously liable for 
the actions of their agents, Bevins and Lu­
cas. The complaint did not explicitly allege 
innocent misrepresentation.

After the close of plaintiffs’ evidence, the 
trial court dismissed certain counts of the 
complaint. First, the court ruled that the 
broker did n o t  have a general duty to in­
spect the premises. Second, it held that the 
broker was n o t  vicariously liable for the 
acts of his employee, Lucas. In a subse­
quent written decision, the court further 
ruled that Lucas was not liable. It then 
held that Bevins and the sellers were jointly 
and severally liable, each with a right of 
contribution from the other for any pay­
ment in excess of a pro rata share. While 
both the sellers and the broker filed timely 
notice of appeal, only Bevins, the broker, 
pursues his appeal.

The basis of the broker’s liability is not 
clear. The court found that the sellers 
were the source of the representation that 
the well was ‘‘good,’’ i.e., capable of supply­
ing the reasonable water needs of the resi­
dents. It ruled that the broker had a right 
to rely on the representations, and thus the 
sellers were liable (as principals) for the act 
of Bevins (their broker and thus their 
agent) who passed on the misrepresenta­
tion. The court also found that Lucas 
passed on the representation intending that

(i) sellers made the representations know ing 
they were false, for the purpose o f deceiving 
plaintiffs and inducing them  to buy;

(j) p laintiffs did rely and were induced; and,
(k ) p laintiffs were unable to discover the de­

fect until after purchase.
In addition, the follow ing legal allegations 

were made:
(1) Bevins owed plaintiffs a duty to investi­

gate the accuracy of the sellers’ representa­
tions, and breached that duty (this count w as 
dismissed at the close o f pla intiffs’ evidence);

(2) Lucas (broker's employee) owed p la in ­
tiffs a duty to investigate, and breached that 
duty:

(3) Bevins was vicariously liable for acts o f 
his employee Lucas (this count w as dismissed 
at the close of p la intiffs ' evidence); and.

(4) sellers were vicariously liable for the acts 
o f their agents, Bevins, the broker, and his 

employee, Lucas.
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it be relied upon; Bevins admitted to the 
same intent. The court further found that 
the Ballards did so rely, and that their 
reliance was justified.

Although the court earlier concluded that 
Bevins had no general duty to inspect, it 
subsequently held that a duty of inquiry 
arose when Lucas asked Bevins, on behalf 
of the Ballards, about the adequacy of the 
well. The court concluded that Bevins act­
ed unreasonably by simply assuring Lucas 
that it was a “good well" rather than by 
investigating. Thus Bevins’ liability ap­
pears to rest on a negligence theory. 

Certain facts are not contested:
1. The listing mentioned a 100 foot well.
2. The well proved to be incomplete, i.e., 

inadequate to support reasonable 
water needs.

3. Bevins, the broker, testified that the 
listing o f  a well would reasonably 
lead buyers to assume the well was 
“ good," i.e., adequate.

4. The Ballards relied on the listing and 
representations that the well was 
"good.”

5. Both Lucas and Bevins intended that 
the Ballards so rely.

As to the source of the misrepresentation, 
Bevins testified that he would not have 
written it on the listing unless it came from 
the sellers. The sellers, however, denied 
telling him about it; they testified that 
Bevins must have misunderstood. The 
court believed Bevins, concluding that the 
sellers were the original source of the repre­
sentation.

B. The Broker’s Liability
There are three types of misrepresenta­

tions: intentional, negligent, and innocent. 
While the Ballards did assert an intentional 
misrepresentation claim against the sellers, 
they did not do so against Bevins or Lucas.

2. Bevins’ liability could be based on a vicarious 
lia b ility  for the acts o f his employee Lucas. As 
we noted in B lack  v. Dahl, 625 P.2d 876, 879 n.
3 (Alaska 1981), a real estate broker can be 
liable  under the doctrine of respondeat superior 
for the acts of his or her sales-people. How­
ever, two o f the rulings below preclude resting 
lia b ility  on such a basis. First, at the close of

Thus, we need address only the negligent 
and innocent misrepresentation claims in 
this appeal. Bevins’ liability to be sus­
tained, must rest on one of these two theo­
ries.2

1. Negligent Misrepresentation
The Ballards’ third claim for relief stated 

a cause of action for negligence against 
Bevins. That claim alleged that Bevins had 
a duty to “ take reasonable steps to deter­
mine whether or not the well . . .  was a 
completed well” and had sufficient capacity 
to support a purchaser’s reasonable water 
needs, that Be '.ns breached that duty, and 
that as a direct and proximate result of 
Bevins’ breach the Ballards purchased the 
property believing the well was completed. 
As noted, the trial court subsequently dis­
missed that claim, and the Ballards did not 
appeal. In its final opinion, however, the 
trial court imposed liability on grounds that 
Bevins had a “ duty to inquire of the sellers 
whether the well was, in fact, ‘a good 
well.’ ”  Bevins argues that the court thus 
held him negligent even though negligence 
was dismissed from the case and, further, 
that he was prejudiced thereby because dis­
missal of the third claim led him to forego a 
negligence defense.

[1,2] We recognized the tort of negli­
gent misrepresentation in T r a n s a m e r ic a  T i ­

t le  I n s u r a n c e  C o . v . R a m s e y , 507 P.2d 492 
(Alaska 1973), and H o w a r t h  v . P f e i f e r ,  443 
P.2d 39 (Alaska 1968). Under this theory, 
Bevins could have been liable for breaching 
his duty to provide accurate information 
once he undertook to speak. In determin­
ing whether such a duty exists, one must 
consider: (a) whether the defendant had 
knowledge, or its equivalent, that the infor­
mation was desired for a serious purpose 
and that the plaintiff intended to rely upon 
it; (b) the foreseeability of harm; (c) the 
degree of certainty that plaintiff would suf-

ihe Ballards’ evidence, the trial court dismissed 
the eighth claim  for relief, which had asserted 
that Bevins was vicariously liable. Second, in 
its w ritten opinion, the trial court found in 
favor o f Lucas, the salesman. Thus there is no 
underlying liability for which Bevins could be 
held vicariously responsible. The Ballards 

have not appealed these ruling's.
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fer harm; (d) the directness of causation; 
and (e) the policy of preventing future 
harm. Howarth v. Pfeifer, 443 P.2d at 42; 
see Transamerica Title Insurance Co. v. 
Ramsey, 507 P.2d at 494—95.3 In the land 
sales context, such a duty can arise when a 
broker becomes aware of suspicious facts 
regarding his or her representations, or 
when a buyer makes an affirmative inquiry 
and the broker fails to check the accuracy 
of his subsequent responding representa­
tion, or when a court determines that public 
policy requires brokers to undertake certain 
functions. See, e.g., First Church of the 
Open Bible v. Cline J. Dunton Realty, Inc., 
19 Wash.App. 275, 574 P.2d 1211 (1978).

[3] We believe, however, that the trial 
court’s dismissal of Ballards’ third claim for 
relief, which was their only negligence 
claim against Bevins, precludes the broker’s 
liability from resting on a negligent misrep­
resentation theory.4 While Alaska Rule of 
Civil Procedure 15fb) allows post-judgment 
amendments to conform the issues tried to

3. In Transam erica  T itle , we upheld subm itting 
the negligence issue to the ju ry  where a title 
insurance company failed to inform  a client 
that a power of attorney, upon which she was 
relying in asserting her authority to sell the 
property, had been revoked. A lthough the title 
company was unaware o f the revocation, that 
inform ation was readily available to it. W e 
concluded that the title insurer knew  that the 
seller, its client, desired inform ation about her 
legal capacity to sell the land, that she intended 
to rely on that inform ation, and that there was 
foreseeable harm to her should she be poorly 
advised. W e concluded that the ju ry  could find 
that the title company had a “ duty to speak 
carefully." W e rejected any distinction be­
tween the nonfeasance o f the title company 
and the misfeasance in the H ow a rth  case. 507 
P.2d at 494-95.

In H ow arth , a vendor sought damages for the 
alleged negligent misrepresentation by the de­
fendant insurer that a purchaser o f vendor's 
property had. obtained fire insurance on the 
property. W e held that assuming the presence 
of the essential factors establishing a duty of 
care, those engaged in the insurance business 
are required to speak w ith  reasonable care.

4. That the court intended to dismiss negligence 
c la ir s  from  the case is further evidenced by 
th- .ollowing colloquy:

T H E  CO U RT: . . .  I feel that it's the third 
claim for relief that you seek thereby to im ­
pose upon realtors a burden that does not 
exist except in extraordinary circumstances.

the evidence, and further provides that the 
failure to so amend "does not affect the 
result of the trial" on those issues, the rule 
sets as a threshold the requirement that 
such issues be "tried by express or implied 
consent of the parties.”  We do not believe 
that this condition was met in the case at 
bar. Subsequent to the dismissal neither 
party argued negligent misrepresentation 
in their trial briefs. The court and parties 
treated the case as one involving innocent 
misrepresentations. Bevins neither ex­
pressly nor impliedly consented to trying a 
negligence claim. Accordingly, Bevins' lia­
bility cannot rest on a negligent misrepre­
sentation theory.

2. Innocent Misrepresentation
The case went forward against Bevins on 

an apparent theory of innocent misrepre­
sentation, evidenced by the colloquy quoted 
in note 4 and the arguments advanced in 
the trial briefs.5 The tort of innocent mis-

T h at is w hen there’s been— when there has 
been evidence adduced as to the duty o f a 
realtor to inquire arising from some circum ­
stances directing the attention o f a reasona­
ble prudent realtor to some— some— some­
thing unusual. In this case it seems to me 
that this was ju st an ordinary transaction. 
T h at it's rural property, most o f which does 
require th at it be serviced by a well. It is 
incomplete, and if  I accept the evidence as it 
now  stands, that it was represented that 
there was a good well, that that's the end o f 
the matter, that there's no d u ty on the real­
tors to  go further and inquire whether that is 
the actual fact. Y o u  know, there's nothing 
unusual about that well that w ould alert the 
ordinary prudent realtor of the need to do 
som ething about it. To check it out.
M R . F R IE D M A N : W ell, if  the court finds 
that there was no duty, then they can't obvi­
ously be negligent. But I still ask the court

T H E  C O U RT: They— well, they still can be—  
the defendants still could be— they made the 
representation, which is— facts show was not 
true.
M R . F R IE D M A N : Correct.
' iH E  C O U RT: So that they can be— they can 
be held liable for having made the same. But 
not on— not on— (indiscernible) negligence—  
o r negligence theory.

5. The e le m e n ts  o f innocent misrepresentation 
were alleged to a sufficient degree. Paragraph
8. o f the Ballards' first claim to r  relief makes
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representation is defined by section 552C(1) 
o f the Restatement (Second) of Torts (1977) 
as follows:

One who, in a sale, rental or exchange 
transaction with another, makes a mis­
representation of a material fact for the 
purpose of inducing the other to act or to 
refrain from acting in reliance upon it, is 
subject to liability to the other fo r pecu­
niary loss caused to him by his justifiable 
reliance upon the misrepresentation, even 
though it is not made fraudulently or 
negligently.

Id. The Restatement leaves open the ques­
tion of whether such a cause of action lies 
against real estate brokers. Id. § 552C, 
Comment g.

[4 ,5 ] We have recognized a cause of 
action against the owner of realty who in­
nocently misrepresents its condition to the 
purchaser. Cousineau v. Walker, 613 P.2d 
608 (Alaska 1980). In Cousineau, we grant­
ed rescission and restitution to a purchaser 
where the seller made false statements con­
cerning the highway frontage and gravel 
content of the purchased land. In so doing, 
we held that an owner guilty of even inno­
cent misrepresentation could not hide be­
hind the doctrine of caveat emptor. Id. at 
614-16. This is so because owners are pre­
sumed to know the character and attributes 
o f the land conveyed and buyers are conse­
quently entitled to rely on the seller’s rea­
sonable representations. See Sorenson v. 
Adams, 98 Idaho 708, 571 P.2d 769, 776 
(1977), quoted in Cousineau v. Walker, 613 
P.2d 608, 615 n. 14 (Alaska 1980). The 
owner of land must therefore be both truth­
ful and informed in making any representa­
tions, for fraud includes the pretense of 
knowledge where there is none. Spargna-

the necessary allegation concerning Bevins' 
scienter. Paragraph 2 of the fifth  claim for 
relief alleged that Bevins’ agent passed on the 
representation with the intent to cause action 
in  reliance thereon. Finally, paragraph 15 of 
the first claim  for relief alleged actual reliance. 
In light of this, plus the court's and the parties' 
arguments concerning Section 552 o f the Re­
statement. we conclude that Bevins was "ade­
quately notified" that the Ballards were assert­
ing a cause of action based on innocent misrep­
resentations. Sec Clarv Ins. Agencv v. Doyle, 
620 P.2d 194, 201 (Alaska 1980).

pani v. Wright, 110 A.2d 82, 84 (D.C.App. 
1954).

The question presented in this case is 
whether or not liability for innocent misrep­
resentation should extend to the owner’s 
agent, the real estate broker, where that 
party serves as a conduit for the owner's 
misinformation. Most courts addressing 
this issue recognize a cause of action by the 
purchasers of property against the broker 
for the letter’s innocent misrepresentation.6

An illustrative case is Spargnapani v. 
Wright, 110 A.2d 82 (D.C.App. 1954). There, 
both the seller and broker were held liable 
for representing that a house could be heat­
ed for a little more than $100.00 per year, 
when a defect in the boiler made it impossi­
ble to heat the hojse at all. Id. at 85. The 
broker had merely passed on the seller’s 
information, and neither defendant had 
knowledge of a defect. Nevertheless, the 
court sustained liability:

I f  the broker innocently represented that 
the heating plant was in workable condi­
tion and was mistaken in that representa­
tion, or made the representation without 
knowing whether it was true or false, the 
injured party may recover in an action 
for fraud.
. . .  We may assume that the broker was 
guilty of no deliberate deception and had 
no actual knowledge o f the concealed de­
fect. Bu.t on defendants' own evidence 
their selling agent did not disclaim such 
knowledge . . . .  The representation . . .  
was flagrantly inaccurate, since the de­
fect . . .  made it impossible to heat the 
house at all . . . .  "Fraud includes the

G. Sodal v. French, 35 Colo.App. 16. 531 P.2d 
972, 973 (1974); Spargnapani v. Wright, 110 
A.2d 82, 85 (D.C.App. 1954); Pumphrcv v, Quil­
len. 165 Ohio St. 343. 135 N.E.2d 328. 331 
(1956); Berryman v. Riegert. 286 M inn. 270. 
175 N .W .2d 438, 442 (1970); Law lor v. Schep- 
er, 232 S.C. 94, 101 S.E.2d 269. 271 (1957): 
Polk Terrace, Inc. v. Harper, 386 S.W .2d 588, 
593 (Tex.App.1965). Contra Lyons v. Christ 
Episcopal Church, 71 II!.App.3d 257, 27 111.Dec. 
559. 389 N.E.2d 623. 625 (1979).
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pretense of knowledge when knowledge 
there is none."

Id. at 83-84 (citations omitted).
[6] The policy favoring liability for in­

nocent misrepresentation is found on a rec­
ognition that purchasers should be entitled 
to rely on a broker’s representations. As 
one opinion notes:

Real estate brokers and their agents 
hold themselves out to the public as hav­
ing specialized knowledge with regard to 
housing, housing conditions and related 
matters. The public is entitled to and 
does rely on the expertise of real estate 
brokers in the purchase and sale of its 
homes. Therefore there is a duty on the 
part o f real estate brokers to be accurate 
and knowledgeable concerning the prod­
uct they are in the business of selling— 
that is, homes and other types of real 
estate. Courts have held in many cases 
that purchasers are entitled to rely on 
real estate brokers’ statements.

Lyons v. Christ Episcopal Church, 71 111. 
App.3d 257, 27 Ill.Dec. 559, 389 N.E.2d 623, 
628 (1979) (dissenting opinion).

[7] We find this reasoning persuasive. 
Parties to real estate transactions frequent­
ly do not deal on equal terms. Real estate 
brokers are licensed professionals, possess­
ing superior knowledge o f the realty they 
sell and the real estate market generally. 
Prospective purchasers recognize this ex­
pertise and tend to rely on a broker’s repre­
sentations. Just as purchasers are entitled 
to rely on an owner's representations, Cous­
ineau v. Walker, 613 P.2d 608 (Alaska 1980), 
purchasers should be entitled to rely on the 
broker’s representations. Any other rule 
would permit brokers to use misleading 
statements in selling the property, yet re­
main immune from liability by simply re­
maining ignorant of the property’s true 
characteristics. Accordingly, we hold that 
a purchaser who relies on a material mis­
representation, even though innocently
7. Some listing agreements contain indem nifica­

tion provisions, entitling the broker to indem ni­
ty from  the owner should the broker's com m u­
nication o f the owner's representations engen-

633 P 2d— m

made, has a cause of action against the 
broker originating or communicating the 
misrepresentation. See Restatement 
(Second) o f Torts § 552C(1) (1977).

In our view, the consequences of recog­
nizing a cause of action in this situation are 
entirely beneficial. The presence of a cause 
o f action against the broker would tend to 
lessen the likelihood of transactions tainted 
by misinformation and confusion. Addi­
tionally, recognizing a cause o f action 
against the broker would provide anothe; 
source o f recovery to the purchaser of de­
fective property. Frequently, the owners 
may move away, leaving the broker as the 
only reachable defendant. As between the 
broker who communicated the misrepresen­
tation, and the purchaser whose only fau lt 
was to rely on the broker, we think it 
preferable that the broker bear any loss 
caused by misrepresentation. Brokers, in 
turn, can protect themselves from liability 
by investigating the owner’s statements, or 
by disclaiming knowledge, by requiring the 
seller to sign at the time of listing a state­
ment setting forth representations which 
will be made, certifying that they are true 
and providing fo r indemnification if they 
are not.7 See Goldman v. Hart, 134 Ga. 
App. 422, 214 S.E.2d 670 (1975).

[8] Having determined that a cause o f 
action in innocent misrepresentation exists, 
it is apparent that the judgment below 
must be affirmed. Bevins does not contest 
that the listing he prepared mentioned a 
100 foot well, that this listing would reason­
ably lead buyers to assume the well was 
good, that the Ballards so relied, and that 
the well was, in actuality, inadequate. 
These facts establish liability under an in­
nocent misrepresentation theory. See Re­
statement (Second) of Torts § 552C(1) 
(1977). The decision below is therefore AF­
FIRMED.8

COMPTON, J., not participating.
der liabilitv. See, e.g., B a m e s  v. Lopez, 25
Ariz.App. 477. 544 P.2d 694. 698-99 (1976).

8. This case is distinguishable from S te p a n o v  v.
C a v rilo \ic h .  594 P.2d 30 (Alaska 1979), where-
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CONNOR, Justice, with whom RABI­
NOWITZ, Justice, joins, dissenting in part.

I dissent from the holding that an action 
for innocent misrepresentation should be 
permitted against the real estate broker.

When a realtor acts as a mere conduit for 
passing on information supplied by the sell­
er, he should be under no duty independent­
ly to verify that information unless he has 
reason to believe the information to be 
false. See Lyons v. Christ Episcopal 
Church, 71 Ill.App.3d 257, 27 IIl.Dec. 559, 
389 N.E.2d 623, 625 (1979). Allowing an 
innocent misrepresentation action against 
the broker in such circumstances is quite 
close to imposing strict liability. There is 
no reason to make the broker the "insurer”  
of the seller’s representation.

Although we recognized a claim based on 
innocent misrepresentation in Cousineau v. 
Walker, 613 P.2d 608 (Alaska 1980), that 
case is distinguishable from a case between 
a buyer and a broker. Sellers who make 
representations about their property should 
be held to the accuracy of the representa­
tions, as they are normally in the best posi­
tion to know the facts. But a broker often 
has little personal knowledge of the proper­
ty which he offers for sale. I see no reason 
to make the broker the guarantor of repre­
sentations emanating from the seller. I 
would hold that innocent misrepresentation 
is not available as a cause of action by the 
buyer against the broker. Thus, I would 
reverse the judgment of the superior court. 
I agree with the balance of the majority 
opinion.

_/w\________
(o !*EtNUM8EKSrSUM%

in we affirmed a judgm ent in favor o f a small 
“ subdivider," in a damage action founded upon 
the subdivider's innocent failure to disclose un­
detected permafrost conditions in  lots sold to 
the plaintiffs.

Subdividcrs are subject to, and protected by, 
the Alaska Land Sales Practices Act, AS 34.55. 
Under the act. a subdivider is liable for material 
misrepresentations or omissions affecting the 
land, "unless in the case of an untruth  or omis-

Laureen BA ILEY, Appellant and 
Cross-Appellee,

v.
Dennis J. HAAS, Appellee and 

Cross-Appellant
Nos. 6177, 6688.

Supreme Court o f Alaska.
Dec. 3, 1982.

Cross appeals were taken from a deci­
sion of the Superior Court, Third Judicial 
District, Kenai, James A. Hanson, J., which 
was entered in an action brought pursuant 
to the Uniform Reciprocal Enfoicement o f 
Support Act. The Supreme Court, Connor, 
J., held that: (1) failure of petition to in­
clude a prayer fo r arrearages did not justify 
dismissal o f the claim where respondent had 
notice o f the claim for arrearages at the 
very latest by time motion for an order of 
support was filed, and (2) request for ar­
rearages in child support need not be re­
duce! to judgment by petitioning state pri­
or to recovering such arrearages in an Uni­
form Reciprocal Enforcement o f Support 
Act action.

Reversed and remanded.

1. Parent and Child <^=3.4(2)
Failure of petition to initiate support 

proceedings under Uniform Reciprocal En­
forcement of Support Act to include a pray­
er for arrearages did not justify dismissal 
o f the claim where respondent had notice o f 
the claim for arrearages at the very latest 
by time motion fo r an order of support was 
filed. AS 25.25.010-25.25.270.

sion it is proved th at . . .  the person offering or 
disposing of subdivided land did not know  and 

in the exercise o f reasonable care could not 
have know n of the untruth or om ission." A S  
34.55.030(a). Thus, a "subdivider” is not liable 
for innocent misrepresentations. Such lia b ility  
is barred by the statute. T h is  protection, h o w ­
ever. is not available to the defendants in the 
case at bar, since they are not "subdividers."
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Loren R. COUSINEAU and Marilyn J. 
Cousineau, Wayne F. Cousineau and D i­
ane B. Cousineau, Curtis E. Dahl and 
Bonnie L. Dahl, Appellants,

v.
Devon A. WALKER and Joan 

Walker, Appellees.
No. 4551.

Supreme Court o f Alaska.
June 27, 1980.

Action was brought by purchasers 
seeking recission of land sale contract be­
cause of alleged false statements by ven­
dors. The Superior Court, Third Judicial 
District, J. Justin Ripley, J., denied restitu­
tion, and purchasers appealed. The Su­
preme Court, Boochever, J., held that: (1) 
purchaser of land may rely on material 
representations made by seller and is not 
obligated to ascertain whether such repre­
sentations are truthful; and (2) although 
purchasers’ actions may have exhibited poor 
judgment fo r an experienced businessman, 
they were not so unreasonable or preposter­
ous in view o f vendors' description of prop­
erty that recovery should be denied.

Reversed and remanded.

1. Vendor and Purchaser «=33
False statements, which concerned 

highway frontage and gravel content and 
which were made by vendors and real es­
tate agent in listing agreements, could not 
be characterized as "puffing" since they 
were positive statements susceptible of ex­
act knowledge at time they were made.
2. Vendor and Purchaser ®=33

. To determine whether purchasers were 
entitled to rescission of land sale contract 
and restitution of amount paid for property 
on basis of misrepresentations, it had to be 
determined whether purchasers in fact re­
lied on vendors’ statements, whether state­
ments were material to transaction, that is, 
whether reasonable person would have con­
sidered statements important in deciding

whether to purchase property, and whether 
reliance of purchasers was justified.
3. Appeal and E rro r «=> 1008.1(5)

When finding leaves court with defi­
nite and firm  conviction on the entire rec­
ord that mistake has been made, such a 
finding is clearly erroneous. Rules of Civil 
Procedure, Rule 52(a).
4. Vendor and Purchaser ®=>33

In action by purchasers seeking rescis­
sion of land sale contract because of false 
statements by vendors, trial court erred in 
finding that purchasers, who were in gravel 
extraction business, who first became 
aware of property through multiple listing 
that said “ 1 MILLION IN  GRAVEL" and 
whose first act upon acquiring property was 
to contract for gravel removal and to pur­
chase gravel scaies, did not rely on vendors’ 
statement that there v/as gravel on proper­
ty.
5. Vendor and Purchaser «=44

In action by purchasers seeking rescis­
sion of land sale contract because of false 
statements by vendors, trial court’s finding 
that purchasers, who were experienced and 
knowledgeable in real estate matters and 
who. in determining whether to purchase 
property would certainly have considered 
amount of highway frontage to be o f im­
portance, did not rely on vendors’ state­
ments. regarding highway frontage wa3 
clearly erroneous.
6. Contracts <s=>94(2)

A "material fact" is a fact which could 
reasonably be expected to influence some­
one's judgment or conduct concerning a 
transaction.

See p u b lic atio n  W o rd s  and Phrases
fo r  other judicia l constructions and
d e fin itio n s.

7. Contracts <s=94(2)
Reasons behind rule requiring proof of 

materiality in an action seeking rescissio0 
and restitution is to encourage stability ,n 
contractual relations; rule prevents partk» 
who later become disappointed at outcome 
of their bargain from capitalizing on 
insignificant discrepancy to avoid con
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8. Vendor and Purchaser «=33
Since a reasonable person would be 

likely to consider existence o f gravel depos­
its and important consideration in develop­
ing a piece o f property, and since purchas­
ers received less than three-fourths o f high­
way frontage described in listings, vendors’ 
statements regarding highway frontage 
and gravel content were material fo r pur­
poses of determining whether purchasers 
were entitled to rescission and restitution of 
amount paid fo r property under land sale 
contract.
9. Vendor and Purchaser ®=33

A purchaser of land may rely on mate­
rial representations made by seller and is 
not obligated to ascertain whether such rep­
resentations are truthful; a buyer, relying 
on an innocent misrepresentation, is barred 
from recovery only if buyer's acts in failing 
to discover defects were wholly irrational, 
preposterous, or in bad faith.
10. Vendor and Purchaser «=33 

Although purchasers’ actions in failing
to obtain and review engineer’s report on 
property, in failing to obtain survey or ex­
amine available plat, and in failing to make 
calculations that would have revealed true 
highway frontage of lot may well have ex­
hibited poor judgment fo r experienced busi­
nessman, they were not so unreasonable or 
preposterous in view o f vendors' descrip­
tions o f property that recovery had to be 
denied in purchasers’ action seeking rescis­
sion of land sale contract because of false 
statements by vendors.
11. Vendor and Purchaser <3=196, 203 

Where purchasers apparently caused
extensive damage to one building on prop­
erty and removed 6,000 cubic yards of grav­
el, vendors were entitled to some recoup­
ment for these items plus amount fo r fair 
rental value o f property and reasonable 
eests of rental before amount that purchas- 

jjj em were entitled to recover was determined 
£* m their suit seeking rescission o f land sale 
ja» contract because of false statements by 
l? vendors.

Dennis M. Mestas, Mestas & Schneider, 
Anchorage, fo r appellants.

John W. Sivertsen, Jr., and Terry C. 
Aglietti, Aglietti, O ffret & Pennington, An­
chorage, for appellees.

Before RABINOWITZ, C. J., and CON­
NOR, BOOCHEVER, BURKE and MAT­
THEWS, JJ.

OPINION
BOOCHEVER, Justice.
The question in this case is whether the 

appellants are entitled to rescission o f a 
land sale contract because of false state­
ments made by the sellers. The superior 
court concluded that the buyers did not rely 
on any misrepresentations made by the sell­
ers, that the misrepresentations were not 
material to the transaction, and that re­
liance by the buyers was not justified. Res­
titution o f money paid under the contract 
was denied. We reverse and remand the 
case to the superior court to determine the 
amount of damages owed the appellants.

In 1975, Devon Walker and his wife pur­
chased 9.1 acres of land in Eagle River, 
Alaska, known as Lot 1, Cross Estates. 
They paid $140,000.00 fo r it. A little over a 
year later, in October, 1976, they signed a 
multiple listing agreement with Pat Davis, 
an Anchorage realtor. The listing stated 
that the property had 580 feet o f highway 
frontage on the Old Glenn Highway and 
that “ ENGINEER REPORT SAYS OVER 
1 MILLION IN GRAVEL ON PROP." The 
asking price was $245,000.00.

When the multiple listing expired, Walk­
er signed a new agreement to retain Davis 
as an exclusive agent. In the broker's con­
tract, the property was again described as 
having 580 feet of highway frontage, but 
the gravel content was listed as “ minimum
80,000 cubic yds o f gravel.”  The agreement 
also stated that 2.6 acres on the front of the 
parcel had been proposed for B -3 zoning (a 
commercial use), and the asking price was 
raised to $470,000.00.

An appraisal was prepared to determine 
the property's value as of December 31,

■m
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1976. Walker specifically instructed the ap­
praiser not to include the value o f gravel in 
the appraisal. A rough draft o f the ap­
praisal and the appraiser’s notes were intro­
duced at trial. Under the heading, “ As­
sumptions and Limiting Conditions," the re­
port stated the appraisal “ does not take into 
account any gravel . . . But later
in the report the ground was described as 
“ all good gravel base . . . covered
with birch and spruce trees." The report 
did not mention the highway footage of the 
lot.

Wayne Cousineau, a contractor who was 
also in the gravel extraction business, be­
came aware of the property when he saw 
the multiple listing. He consulted Camille 
Davis, another Anchorage realtor, to see if 
the property was available. In January, 
Cousineau and Camille Davis visited the 
property and discussed gravel extraction 
with Walker, although according to Walk­
er’s testimony commercial extraction was 
not considered. About this time Cousineau 
offered Walker $360,000.00 fo r the proper­
ty. Cousineau tendered a proposed sales 
agreement which stated that all gravel 
rights would be granted to the purchaser at 
closing.

Sometime after his first offer, Cousineau 
attempted to determine the lot’s road front­
age. The property was covered with snow, 
and he found only one boundary marker. 
At trial the appraiser testified he could not 
find any markers. Cousineau testified that 
he went to the borough office to determine 
if any regulations prevented gravel extrac­
tion.

Despite Walker's reference to an “ Engi­
neer Report" allegedly showing "over 1 mil­
lion in gravel," Walker admitted at trial 
that he had never seen a copy of the report. 
According to Walker’s agent, Pat Davis, 
Camille Davis was told that i f  either she or 
Cousineau wanted the report they would 
have to pay for it themselves. It  was un­
disputed that Cousineau never obtained the 
report.
1. Paragraph IX  o f the judge's factual findings

states that there was no mention o f the am ount
o f gravel or road frontage in the purchase
agreement. This statement is correct insofar

In February, 1977, the parties agreed on 
a purchase price of $385,000.00 and signed 
an earnest money agreement. The sale was 
contingent upon approval of the zoning 
change of the front portion of the lot to 
commercial use. The amount of highway 
frontage was not included in the agree­
ment. Paragraph 4(e) of the agreement 
conditionally granted gravel rights to Cous­
ineau.1 According to the agreement, Cousi­
neau would be entitled to remove only so 
much gravel as was necessary to establish a 
construction grade on the commercial por­
tion of the property. To remove additional 
gravel, Cousineau would be required to pay 
releases on those portions of ground where 
gravel was removed. This language was 
used to prevent Walker’s security interest 
in the property from being impaired before 
he was fu lly  paid.

Soon after the earnest money agreement 
was signed, the front portion of the proper­
ty was rezoned and a month later the par­
ties closed the sale.

There is no reference to the amount o f 
highway frontage in the final purchase 
agreement. An addendum to a third deed 
o f trust incorporates essentially the same 
language as the earnest money agreement 
with regard to the release of gravel rights.

After closing, Cousineau and his partners 
began developing the commercial portion o f 
the property. They bought a gravel scale 
for $12,000.00 and used two o f Cousineau’s 
trucks and a loader. The partners contract­
ed with South Construction to remove the 
gravel. According to Cousineau’s testimo­
ny, he first learned of discrepancies in the 
real estate listing which described the lot 
when a neighbor threatened to sue Cousi­
neau because he was removing gravel from 
the neighbor’s adjacent lot. A recent sur­
vey shows that there is 415 feet of highway 
frontage on the property—not 580 feet, as 
advertised.

as the agreement did not m ention specific 
amounts o f gravel or frontage, but the agree­
ment plainly docs provide for the transfer of 

gravel rights.
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At the same time Cousineau discovered 
the shortage in highway frontage, South 
Construction ran out of gravel. They had 
removed 6,000 cubic yards. To determine if 
there was any more gravel on the property, 
a South Construction employee bulldozed a 
trsnch about fifty  feet long and twenty 
feet deep. There was no gravel. A soils 
report prepared in 1978 confirmed that 
there were no gravel deposits on the prop­
erty.

After December, 1977, Cousineau and his 
partners stopped making monthly pay­
ments. At that time they had paid a total 
o f $99,000.00 for the property, including a 
down payment and monthly installments. 
In March, 1978, they informed Walker o f 
their intention to rescind the contract. A 
deed of trust foreclosure sale was held in 
the fall o f 1978, and Walker reacquired the 
property. At a bench trial in December, 
Cousineau and his partners were denied re­
scission and restitution.

Among his written findings of fact, the 
trial judge found:

At some point in time, between Octo­
ber 24, 1976, and January 11, 1977, there 
existed a multiple listing advertisement 
which included information relating to 
gravel as well as road frontage, said in­
formation subsequently determined to be 
incorrect.

He further found:
The plaintiffs did not rely on any mis­

information or misrepresentations of de-
2. In the context o f land sale contracts, see 

Osborne v. Cal-Am Financial Corp., 80 Cal. 
App.3d 259. 145 Cal.Rptr. 584, 588 (1978), and 
Halpen v. Rosenthal, 267 A.2d 730, 733 (R .I. 
1970). See Restatement o f Contracts § 476. 
Comment b (1932); Restatement o f Restitution 
§ 9(2) (1937); Restatement (Second) of Torts 
§ 552C (1977).

3. W e decline to consider w hether W alker’s 
statements amounted to fraudulent or negligent 
misrepresentations. The trial judge made no 
findings on the question and our resolution 
makes it unnecessary to consider it. It is ap­
parent. however, that W a lk e r had little basis 
for making statements regarding gravel con­
tent. For example, the basis for the statement 
in the first listing, "over 1 m illion  in gravel," 
was W alker's neighbor, R iley Curtis, not the 
"Engineer Report.”  W alker claimed that C u r­
tis told h im  an engineering firm  had dug core

fendants. The claimed misinformation 
about gravel on the property and the 
road frontage was not a material element 
of the parties’ negotiations, and these 
pieces o f information did not appear in 
the February 16, 1977 purchase agree­
ment document prepared by attorney 
Harland Davis, attorney for the plaintiffs 
and signed by the parties.

In part, based on these findings, the court 
adopted the following conclusions of law: 

The plaintiffs are not entitled to rescis­
sion of the contract of sale or restitution 
as they were not entitled to rely on the 
alleged misrepresentation.

The information which allegedly 
formed the basis of the misrepresentation 
was not material in the instant transac­
tion, the agreement reached by the par­
ties was valid and does not suffer any 
taint or defect of misrepresentation.

I. RESCISSION OF THE CONTRACT
[1 ,2 ] Numerous cases hold and the Re­

statement provides that an innocent misrep­
resentation 2 may be the basis fo r rescind­
ing a contract.3 There is no question, as the 
trial judge's findings of fact state, that the 
statements made by Walker and his real 
estate agent in the multiple listing were 
false.* Three questions must be resolved,

samples o n 'th e  property and had prepared a 
report w hich estimated the am ount o f gravel. 
A t trial, Curtis denied telling W alker that there 
was gravel on the property. He testified that 
he told W a lk e r there was over one m illion  in 
material, not gravel. As oiscussed in  the text, 
W alker never actually saw the report. M ore­
over, Pat Davis, W alker's real estate agent, was 
aware o f these facts, but included the state­
m ent on the listing anyway.

4. The statements made regarding highw ay 
frontage and gravel content in the tw o  listing 
agreements cannot be characterized as "p u ff­
ing." T h ey were positive statements "suscepti­
ble of exact knowledge" at the time they were 
made. Young & Cooper, Inc. v. Vestring, 214 
Kan. 311, 521 P.2d 281, 290 (1974). A lthough 
not applicable to real property sales, it is re­
vealing that under the U niform  Commercial 
Code, where il is frequently necessary to distin-

■
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however, to determine whether Cousineau 
i3 entitled to rescission and restitution of 
the amount paid for the property on the 
basis o f the misrepresentations. First, it 
must be determined whether Cousineau in 
fact relied on the statements. Second, it 
must be determined whether the state­
ments were material to the transaction— 
that is, objectively, whether a reasonable 
person would have considered the state­
ments important in deciding whether to 
purchase the property. Finally, assuming 
that Cousineau relied on the statements and 
that they were material, it must be deter­
mined whether his reliance was justified.5

A. Reliance on the False Statements
[3] As quoted above, in his findings of 

fact, the trial judge stated, “ The plaintiffs 
did not rely on any misinformation or mis­
representations of defendants." Because 
this case was decided by a judge without a 
jury, our standard o f review o f factual find­
ings is the “ clearly erroneous" standard. 
Alaska R.Civ.P. 52(a). When a finding 
leaves the court with the definite and firm 
conviction on the entire record that a mis­
take has been made, it is clearly erroneous. 
Lewis v. Anchorage Asphalt Paving Co., 579 
P.2d 532, 534 (Alaska 1978). In our opinion, 
the trial judge's finding that Cousineau and 
his partners did not rely on the statements 
made by Walker is clearly erroneous.

guish “ sales ta lk" from  those statements which 
create express warranties, such definite state­
ments as those made in the listing agreements 
w ould m ost probably be construed as creating 
an express w arranty. S e e  Annot., 94 A.L.R.3d 
729 (1979).

5. Restatement (Second) o f Contracts § 306. 

comment (a), (Tent. D raft no. 11. 1976) states: 

A  misrepresentation m a y make a contract 

voidable under the rule slated in th is Section, 
even though it does not prevent the form a­
tion o f a contract under the rule stated in the 

previous section. Three requirements m ust 
be met in addition to the requirement that 
there m ust have been a misrepresentation. 

First, the misrepresentation m ust have been 
either fraudulent or material. . . .

Second, the misrepresentation m ust have in ­
duced the recipient to m ake the contract.

[4] Regardless of the credibility of some 
witnesses,5 the uncontroverted facts are 
that Wayne Cousineau was in the gravel 
extraction business. He first became aware 
o f the property through a multiple listing 
that said “ 1 MILLION IN GRAVEL " The 
subsequent listing stated that there were
80,000 cubic yards of gravel. Even if Walk­
er might have taken the position that the 
sale was based on the appraisal, rather than 
the listings, the appraisal does not disclaim 
the earlier statements regarding the 
amount o f highway frontage and the exist­
ence of gravel. In fact, the appraisal might 
well reaffirm a buyer's belief that gravel 
existed, since it stated there was a good 
gravel base. All the documents prepared 
regarding the sale from the first o ffe r 
through the final deed of trust make provi­
sions fo r the transfer of gravel rights. 
Cousineau’s first act upon acquiring the 
property was to contract with South Con­
struction for gravel removal, and to pur­
chase gravel scales fo r $12,000.00. We con­
clude that the court erred in finding that 
Cousineau did not rely on Walker’s state­
ment that there was gravel on the property.

[5] We are also convinced that the trial 
court’s finding that Cousineau did not rely 
on Walker's statement regarding the 
amount of highway frontage was clearly 
erroneous. The Cousineaus were experi­
enced and knowledgeable in real estate 
matters. In determining whether to pur­
chase the property, they would certainly

. . . Third, the recipient m ust have been
justified in relying on the misrepresentation.

6. The judge's findings state that the testimony 

o f Cam ille Davis was "not credible on those 
key issues wherein it conflicted w ith evidence 
produced by the defendants." There are dis­
crepancies in  the record as to whether Camille 
received a copy of the appraisal, whether she 
or Pat Davis was to obtain a copy o f the "Engi­
neer Report," or whether she saw the discrep­
ancies between the first and second lisUng re­
garding the amount o f gravel. Cam ille stated 
at numerous points in her testim ony that Cous­
ineau was prim arily interested in the property 
because o f its gravel content, w hile the defend­
ants, as m ight be expected, took the position 
that gravel was an insignificant part o f  the 
transaction. In view  of the trial court's find­
ings,, we have resolved any conflicts in Ca­

m ille's testim ony in  favor o f W alker.
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tt;

have considered 
frontage to be o f importance. Despite 
Walker’s insistence that Cousineau knew 
the location of the boundary markers, nei­
ther Cousineau nor the appraiser ever 
found them. I t  is improbable that Cousi­
neau would have started removing gravel 
from a neighbor’s property had he known 
the correct location of his boundary line.

B. Materiality of the Statements 
[6 ,7 ] Materiality is a mixed question o f 

law and fact. A material fact is one “ to 
which a reasonable man might be expected 
to attach importance in making his choice 
o f action.”  W. Prosser, Law of Torts § 108, 
at 719 (4th ed. 1971). I t  is a fact which 
could reasonably be expected to influence 
someone’s judgment or conduct concerning 
a transaction. HomeLite v. Trywilk Realty 
Co., 272 F.2d 688, 691 (4th Cir. 1959); Nader 
v. Allegheny Airlines, Inc., 445 F.Supp. 168, 
174 (D.D.C.1978); Restatement of Restitu­
tion § 8(2) (1937). Under § 306 of the 
tentative draft o f the Restatement (Second) 
o f Contracts, a misrepresentation may be 
grounds for voiding a contract i f it is either 
fraudulent <~r material. Restatement 
(Second) of Contracts § 306 (Tent. D raft 
No. 11, 1976). The reason behind the rule 
requiring proof of materiality is to encour­
age stability in contractual relations. The 
rule prevents parties who later become dis­
appointed at the outcome of their bargain 
from capitalizing on any insignificant dis­
crepancy to void the contract.

[8] We conclude as a matter of law that 
the statements regarding highway frontage 
and gravel content were material. A rea­
sonable person would be likely to consider 
the existence o f gravel deposits an impor-
7. W a lk e r testified that gravel w as not a "selling 

point." This testim ony obviously conflicts 
w ith  the testim ony of his real estate agent, who 
thought the inform ation was o f some im por­
tance. A  person experienced in real estate 
sales would seem to be in a better position to 
evaluate w hat a buyer w ould be likely to con­
sider important.

A  Piazzini v. Jessup. 152 Cal.App. 58. 314 P.2d 
196 (1957) (misrepresentation as to boundary 
line and existence of termites); Richard v. Bak­
er, 141 Cal.App.2d 857, 297 P.2d 674 (1956)

property. Even i f  not valuable fo r com­
mercial extraction, a gravel base would 
save the cost o f obtaining suitable fill from 
other sources. Walker's real estate agent 
testified that the statements regarding 
gravel were placed in the listings because 
gravel would be among the property’s "best 
points”  and a “ selling point."7 I t  seems 
obvious that the sellers themselves thought 
a buyer would consider gravel content im­
portant.

The buyers received less than three- 
fourths o f the highway frontage described 
in the listings. Certainly the amount of 
highway frontage on a commercial tract 
would be considered important. Numerous 
cases from other jurisdictions have held dis­
crepancies to be material which were simi­
la r in magnitude to those here.8

C. Justifiable Reliance
The trial judge concluded as a matter o f 

law that, the plaintiffs "were not entitled to 
rely on the alleged misrepresentation.”

The bulk o f the appellee’s brief is devoted 
to the argument that Cousineau’s unques­
tioning reliance on Walker and his real es­
tate agent was imprudent and unreason­
able. Cousineau failed to obtain and review 
the engineer’s report. He failed to obtain a 
survey or examine the plat available at the 
recorder’s office. He failed to make calcu­
lations that would have revealed the true 
frontage o f the lot. Although the property 
was covered with snow, the plaintiffs, ac­
cording to Walker, had ample time to in­
spect it. The plaintiffs were experienced 
businessmen who frequently bought and 
sold real estate. Discrepancies existed in

(m isrepresentation as to boundary location); 
Sorenson v. Adams, 93 Idaho 708, 571 P.2d 769 
(1977) (discrepancy as to am ount o f tillable 
acreage); Bennett v. Finley, 54 N .M . 139, 215 

P.2d 1013 (1950) (misrepresentation as to 
am ount o f farm land); Heverly v. Kirkendall, 
257 Or. 232, 478 P.2d 381 (1970) (existence o f 
encroachment); Drsifus Lumber Co. v. Wemer, 
221 Or. 467. 351 P.2d 684 (1960) (misrepresen­

tation as to boundary line and am ount o f t im ­
ber); A n n o l , 33 A.L.R. 853 § 48-51 (1924).
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the various property descriptions which 
should have alerted Cousineau and his part­
ners to potential problems. In short, the 
appellees urge that the doctrine of caveat 
emptor precludes recovery.

In fashioning an appropriate rule foe land 
sale contracts, we note initially that, in the 
area o f commercial and consumer goods, the 
doctrine o f caveat emptor has been nearly 
abolished by the Uniterm Commercial Code 
and imposition of strict products liability. 
In real property transactions, the doctrine is 
also rapidly receding. Alaska has passed 
the Uniform Land Sales Practices Act, AS 
34.55.004-.046, which imposes numerous re­
strictions on vendors of subdivided proper­
ty. Criminal penalties may be imposed for 
violations. The Uniform Residential Land­
lord and Tenant Act, AS 34.03.010-.380, has 
greatly altered the common law of landlord 
and tenant in favor of tenants. Many 
states now imply warranties of merchanta­
bility in new home sales.5 Wyoming has 
recently extended this warranty beyond the 
initial purchaser to subsequent buyers. 
Moxley v. Laramie Builders, Inc., 600 P.2d 
733, 735-36 (Wyo.1979).10

There is a split of authority regarding a 
buyer’s duty to investigate a vendor’s 
fraudulent statements, but the prevailing 
trend is toward placing a minimal duty on a 
buyer. Recently, a Florida appellate court 
reversed long-standing precedent which 
held that a buyer must use due diligence to 
protect his interest, regardless of fraud, if 
the means for acquiring knowledge con­
cerning the transaction were open and 
available. In the context of a building sale 
the court concluded:
9. See, e. g., Carpenter v. Donohoe, 154 Colo. 

78. 388 P.2d 399, 402 (1964); Theis v. Heuer, 
280 N.E.2d 300, 303-06 (Ind. 1972); Humber v. 
Monon, 426 SAV.2d 554, 557-62 (Tex. 1968).

10. Accord, Barnes v. MacBrown & Co., Inc., 
342 N.E.2d 611 (Ind. 1976). See Note, Builders 
Liability fo r Latent Defects in Used Homes, 32 
Stan.L.Rev. 607 (1980).

11. Piazzini v. Jessup, 152 Cal.App.58, 314 P.2d 
196, 198 (1957); Sorenson v. Adams, 98 Idaho 
708, 571 P.2d 769, 776 (1977); Fox v. Wilson. 
211 Kan. 563, 507 P.2d 252, 266 (1973); Kanna- 
vos v. Annino, 356 Mass. 42, 247 N.E.2d 708,

A person guilty of fraudulent misrepre­
sentation should not be permitted to hide 
behind the doctrine of caveat emptor. 

Upledg °.r v. Vilanor, Inc., 369 So.2d 427 430 
(Fla.App.), cert, denied, 378 So.2d 350 (Fla. 
1979).

The Supreme Court of Maine has also 
recently reversed a line of its prior cases, 
concluding that a defense based upon lack 
of due care should not be allowed in 'and 
sales contracts where a reckless or knowing 
misrepresentation has been made. Letellier 
v. Small, 400 A.2d 371, 37". (Me.1979). This 
is also the prevailing view in California, 
Idaho, Kansas, Massachusetts, and Ore­
gon.11 On the other hand, some jurisdic­
tions have reaffirmed the doctrine of caveat 
emptor,12 but as noted in Williston on Con­
tracts,

[t]he growing trend and tendency of the 
courts will ''--'tinue to move toward the 

” ‘ne negligence in trusting in a 
ation will not excuse positive 

O k * .  ..1 or deprive the defrauded 
person of his remedy.

W. Jaeger, Williston on Contracts § 1515B 
at 487 (3d ed. 1970).

There is also authority fo r not applying 
the doctrine o f caveat emptor even though 
the misrepresentation is innocent. The Re­
statements, case law, and a ready analogy 
to express warranties in the sale of goods 
support this view.

The recent draft o f the Restatement of 
Contracts allows rescission for an innocent 
material misrepresentation unless a buyer's 
fault was so negligent as to amount to ‘ ‘a 
failure to act in good faith and in accord-

712 (1969); Heverly v. Kirkendall. 257 Or. 232. 
478 P.2d 381, 383 (1970).

12. Recent decisions in Georgia, Illinois and 
North Carolina are illustrative. P.B.R. Enter­
prises, Inc. v. Perren, 243 Ga. 280, 253 S.E.2d 
765. 767 (1979); Bezin v. Ginsberg, 59 III. 
App.3d 429, 16 111.Dec. 595, 603, 375 N.E.2d 
468, 476 (1978) ("Nowhere in the law is the 
rule o f caveat emptor more strictly followed 
than in the arms length transaction Involving 
an interest in real property” ); Odom v. Little 
Rock & 1-85 Corp., 40 N.C.App. 242, 252 S.E2d 
217, 219 (1979).



COUSINEAU v. WALKERCite as, Alaska, G13 PJZd S08 Alaska 615

dulent misrepre- 
.Mtrmitted to hide 

caveat emptor. 
•69 So.2d 427, 430 
3 So.2d 350 (Fla.

Maine has also 
f its prior cases, 
based upon lack

• allowed in land 
:kless or knowing 
\ made. Letellier
• (Me.1979). This 
:w in California, 
:setts, and Ore- 
d, some jurisdic- 
loctrine of caveat 
Williston on Con-

i tendency o f the 
f \  toward the 
> trusting in a 
ot excuse positive 
•e the defrauded

ontracts § 1515B

for not applying 
ptor even though 
inocent. The Re- 
. a ready analogy 
the sale o f goods

e Restatement of 
n fo r an innocent 
a unless a buyer's 
to amount to 

th and in accord-
<endall. 257 Or. 232.

i .  Illinois and 
P.B.R. E nter- 

180, 253 S.E.2d 

n sberg .  59 111. 
33 , 375 N.E.2d 
the law is the 
rictly followed 

(lion involving 
O dom  v. U tt le  
242, 252 S.E.2d

ance with reasonable standards o f fair deal­
ing." 13 Restatement (Second) of Contracts 
§ 314, Comment b (Tent. Draft, no. 11, 
1976).

In Van Meter v. Bent Construction Co., 
46 Cal.2d 588, 297 P.2d 644 (1956), the. city 
o f San Diego failed to properly mark the 
area of a reservoir that needed to be 
cleared of brush. A lower court concluded 
that the city’s failure to mark the area 
properly was an innocent mistake, and that 
a bidder’s actions in failing to discover the 
true area to be cleared was negligent. Re­
covery was denied because the city’s mis­
representation was not willful. The Cali­
fornia Supreme Court reversed, first noting 
that a party’s negligence does not bar re­
scission fo r mutual mistake, and then con­
cluding:

There is even more reason fo r not bar­
ring a plaintiff from equitable relief 
where his negligence is due in part to his 
reliance in good faith upon the false rep-

13. As an illustration o f " fa ir  dealing," the pro­

posed Restatement suggests the follow ing ex­
ample:

A, seeking to induce B to m ake a contract 
to buy land, tells B that the land is free from 
encumbrances. U nknow n to either A  or B, C 
holds a recorded and unsatisfied mortgage on 
the land. B could easily learn th is by w a lk ­
ing across the street to the register of deeds 
in the courthouse but does not do so. B is 
induced by A 's statement to m ake the con­
tract. B's reliance is justified  since his fault 
does not am ount to a failure to act in good 
faith and in accordance w ith  reasonable stan­
dards o f fair dealing, and the contract is 
voidable by S.

Restatement (Second) o f Contracts § 314, C o m ­
m ent b, Illustration 2 (Tent. Draft no. 11, 1976).

14. S e e  a lso  S o re n so n  v. A d a m s .  98 Idaho 708, 
571 P.2d 769, 776 (1977), in  which the tillable 
acreage sold was misrepresented by reference 
to an erroneous form  prepared by the Depart­
m ent of Agriculture. The buyers sought dam ­
ages (or the shortage, and the Supreme Court 
o f Idaho reversed a judgm ent o f nonsuit, sta l­
ing:

In short, the general rule is that "a vendor 
m ay be liable in  tort for misrepresentations 
as to the area o f land conveyed, n otw ith­
standing such misrepresentations were made 
w ithout actual knowledge of their falsity." 
The reason, of course, is that the parties to a 
real estate transaction do not deal on equal 
terms. A n  owner is presumed to know the 
boundaries o f his own land, the quantity of

resentations o f a defendant, although the 
statements were not made with intent to 
deceive. A defendant who misrepresents 
the facts and induces the plaintiff to rely 
on his statements should not be heard in 
an equitable action to assert that the 
reliance was negligent unless plaintiff’s 
conduct, in the light of his intelligence 
and information, is preposterous or irra ­
tional.

Id. 297 P.2d at 648 (citations omitted). The 
Massachusetts Supreme Judicial Court has 
expressed a similar view in Yorke v. Taylor, 
332 Mass. 368, 124 N.E.2d 912, 916 (1955).u

We do not contend that real property 
transactions are the same as those involving 
sales o f goods. Nevertheless, an analogy to 
the applicability of the doctrine o f caveat 
emptor under the Uniform Commercial 
Code is helpful.15 Under the Code, factual 
statements regarding the saie o f goods con­
stitute an express warranty. AS 45.05.094.

his acreage, and the amount of w ater availa­
ble. I f  he does not know  the correct in fo rm a­

tion, he m ust find  out or refrain from  m aking 
representations to unsuspecting strangers. 

'Even honesty in making a m istake is no 

defense as it is incumbent upon the vendor to 

know  the facts."
Id. 571 P.2d at 776 (citations omitted). In addi­
tion. the sellers argued that the buyers had no 

rig1-.* to rely on the A.S.C. figures, since they 
coc»d have checked the figures themselves or 
conducted their ow n survey. In rejecting this 

argument, the court stated:

“ False statements found . . .  to have 
been made and relied on cannot be avoided 
by the appellants by the contention that the 

respondents could have, by independent in ­
vestigation. ascertained the truth 

"The appellants having stated w h a t was u n ­
true cannot n ow  complain because respon­

dents believed w hat they were told. Lack o f 
caution on the part o f respondents because 

they so believed, and the contention that re­

spondents could have made an independent 
investigation and determined the true facts, 

is no defense to the action." W e itz e l  v. J u -  
kich ,  73 Idaho 301, 305, 251 P.2d 542. 544 
(1953). A n d  see . L o a n in g  v. S p ra g u e . (71 
Idaho. 138, 227 P.2d 347] supra.

Id.

15. W e also looked to the Uniform Com m ercial 
Code in  R eg o  v. D ecker, 482 P.2d 834. 838 
(A laska 1971), to decide analogous questions in  

the law  o f the land sale contracts.
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The official comment to section 2-316 of 
the Code (codified as AS 45.05.100), dealing 
with disclaimers of warranties, states:

Application of the doctrine of “ caveat 
emptor" in all cases where the buyer ex­
amines the goods regardless of state­
ments made by the seller is, however, 
rejected by this Article. Thus, if the 
offer of examination is accompanied by 
words as to their merchantability or spe­
cific attributes and the buyer indicates 
clearly that he is relying on those words 
rather than on his examination, they give 
rise to an “ express" warranty.

Numerous cases have concluded that a buy­
er is entitled to rely on an express warran­
ty, regardless of an inadequate examination 
of the goods.16

[9] Furthermore, the protections of the 
Code extend to highly sophisticated buyers 
in arms length transactions as well as to 
household consumers. Other than tradition, 
no reason exists for treating land sales dif­
ferently from the sale of commercial goods 
insofar as application of the doctrine of 
caveat emptor is involved. We conclude 
that a purchaser of land may rely on mate­
rial representations made by the seller and 
is not obligated to ascertain whether such 
representations are truthful.

A buyer o f land, relying on an innocent 
misrepresentation, is barred from recovery 
only if the buyer’s acts in failing to discover 
defects were wholly irrational, preposter­
ous, or in bad faith.

[10] Although Cousineau's actions may 
well have exhibited poor judgment for an 
experienced businessman, they were not so 
unreasonable or preposterous in view of 
Walker's description of the property that 
recovery should be denied. Consequently, 
we reverse the judgment o f the superior 
court.

II. RESTITUTION
[11] Walker received a total o f $99,-

000.00 from Cousineau and his partners, but
16. See. e. g „ United States v. Aerodox, Inc., 469 

F.2d 1003 (5th Cir. 1972); General Electric Co. 
v. U. S. Dynamics, Inc., 403 F.2d 933 (1st Cir.

the appellants are not entitled to restitution 
of this amount. Cousineau apparently 
caused extensive damage to one building on 
the property, and he removed 6,000 cubic 
yards of gravel. Walker should be allowed 
some recoupment fo r these items, plus an 
amount for the fair rental value of the 
property less reasonable costs o f rental.

It  is necessary to remand this case to the 
trial court to determine the correct amount 
o f damages.

REVERSED and REMANDED.

(o  £ «tNUH8£RSrS!tM>_ /NV* *»»i * 'yr

B-C CABLE COMPANY, INC, 
Appellant,

v.
CITY AND BOROUGH OF 

JUNEAU, Appellee.
No. 4587 

Supreme Court of Alaska. 
June 27, 1980.

Cable television company appealed 
from summary judgment granted by the 
Superior Court, First Judicial District, A l­
len T. Compton, J., in favor of municipality 
in its action to collect unpaid franchise fees 
allegedly owed by company. The Supreme 
Court, Connor, J., held that neither the 
municipal code, nor the Public Utilities 
Commission Act, either expressly or by im­
plication nullified the rights and liabilities 
o f company and municipality under the 
franchise agreement between them, and 
thus, the general savings statute precluded 
a finding that the municipal franchises 
were superseded, and operated to keep the 
agreements in force.

Affirmed.
1968): City o f Paragould v. Int'l Power Machin­
ery Co., 233 A rk. 872, 349 S.W .2d 332 (1961).
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10. Any zoning violations, nonconforming uses, violations
o f "setback”  requirements....................................................   Y e s ___No

11. Neighborhood noise problems or other nuisances . . . .   Y e s  No
12. CC& R ’s o r other deed restrictions o r obligations   Y e s ___No
13. Homeowners’ Association which has any authority '

over the subject property   ................................. i ................ .....Y e s ___No
14. Any “ common area”  (facilities such as pools, tennis 

courts, walkways, o r other areas co-owned in undi­
vided interest with others) -....................................... Y e s ___No

15. Any notices o f abatement o r citations against the 
p r o p e r t y . . . .................................................................................  _  Yes _  No

16. Any lawsuits against the seller threatening to o r
affecting this real property    - j ....................  Y e s ___No

I f  the answer to any o f these is yes, explain. (Attach additional sheets if 
necessary.):  : ___________

Seller certifies that the information herein is true and correct to the best o f 
the Seller’s knowledge as o f  the date signed by the Seller.
Seller____________________________ Date____________________  ■.
Seller   Date____________________

I I I
AGENTS IN SPEC T IO N  D ISCLO SURE  

(To be completed only i f  the Seller is represented by an agent in this 
transaction.) . . • .
TH E  U N D E RS IG N ED , BASED O N  T H E  ABOVE IN Q U IR Y  OF TH E  
SELLER (S ) AS TO  THE C O N D IT IO N  OF TH E  PR O P E R T Y  A N D  
BASED  ON  A REASONABLY COM PETENT  A N D  D IL IG E N T  V I­
SU A L  IN SPEC T IO N  OF THE  ACCESS IBLE  AREAS O F  T H E  PRO P­
E R T Y  IN  CONJUNCT ION  W IT H  TH A T  IN Q U IR Y , STATES TH E  
F O L L O W IN G :______________________'____________________________________

Agent (B roker
Representing Seller)  ____________B y _____________________D a te .

(Please Print) (Associate Licensee
or Broker-Signature)

IV
AGENTS IN SPEC T IO N  D ISC LO SU RE

(To be completed only i f the agent who has obtained the offer is other than 
the agent above.)
TH E  U N D E RS IG N ED , BASED O N  A  REA SO N A BLY  COM PETENT 
A N D  D IL IG E N T  V ISUAL IN SPEC T IO N  OF T H E  ACCESS IBLE  A R ­
EAS O F  TH E  PRO PERTY , STATES T H E  FO L L O W IN G :_______________

Agent (B roker
obtaining the O ffe r)_____________ B y ______ ]______________ Date .

(Please Print) (Associate Licensee

or Broker-Signature)

I d  |3CMICod«J

CIVIL CODE H  §1103.6--
*

V
B U YE R (S ) A N D  SELLER (S ) M A Y  W ISH  TO OBTA IN  PROFES­
S IO N A L A D V IC E  A N D /O R  INSPECTIONS OF THE PRO PERTY - ‘ 
A N D  TO  PR O V ID E  FO R  A PPRO PR IA TE  PROV IS IONS IN  A  CON ­
TRA C T  BETW EEN  B U Y E R  AN D  -SELLER(S) W ITH  RESPECT  TO 
A N Y  A DV ICE /IN SPECT IO N S/DEFECTS . .
I /W E  A C KN O W LED G E  REC E IPT  OF A  COPY OF TH IS  STATE­
M ENT.
Se lle r_________________  D ate_______ Buyer__________  D a te -----------
Se lle r I  D a te   Buyer____________  D a t e _ ----
Agent (B roker ,
Representing S e lle r)--------------------B y -------------------------------- D a te -----------

... , (Associate Licensee

.. or Broker-Signature)

Agent (B roker
obtaining the O ffe r )-------------------- B y -------------------------------- D a te ----------

Associate Licensee _ / * > .

, or Broker-Signature) . '

A  R EA L  ESTATE B R O K E R  IS  Q U A L IF IE D  TO A D V ISE  ON R E A L  
ESTATE. IF  Y O U  D E S IR E  LEG A L A D V IC E , CONSULT Y O U R  A T ­
TO RN EY .
Amended Stats 1989 eh 171 § 1.

§ 1102.6. (Second of two; Operative Ju ly 1, 1991) Form of disclosure 
statement
The disclosures required by this article pertaining to the property proposed 
to be transferred are set forth in, and shall be made on a copy of, the 
following disclosure form : •

R E A L  ESTATE T RA N SFER  D ISCLO SURE  STATEM ENT 
TH IS  D ISC LO SURE  STATEM ENT CONCERNS TH E  R E A L  PR O P ­
E R T Y  S ITUA TED  IN  TH E  C IT Y  O F ------------- , COUNTY O F --------------,
STATE O F  C A L IFO RN IA , D ESCR IBED  AS-------------------------------------------
_______________________________________________ TH IS  STATEM ENT IS A
D ISCLO SURE  O F  T H E  C O N D IT IO N  OF TH E  ABOVE D E S C R IP " ^  
PR O PER TY  IN  C O M PLIA N CE  W ITH  SECTION 1102 OF TH E  C I \ . ^
CODE  AS O F _________, 19 IT  IS NOT A W A R RA N T Y  OF A N Y
K IN D  B Y  THE  SELLER (S ) O R  A N Y  AGENT(S ) R EPRESEN T IN G  
A N Y  PR IN C IPA L (S ) IN  TH IS  TRANSACTION , AN D  IS  NO T  A 
SUBST ITUTE  FO R  A N Y  INSPECTIONS O R  W A RRA N T IES  TH E  
P R IN C IP A L ^ ) M A Y  W ISH  TO OBTA IN .

I
C O O RD IN A T IO N  W ITH  OTHER D ISCLO SURE  FORM S 

This Real Estate Transfer Disclosure Statement is made pursuant to Section 
1102 o f the Civil Code. Other statutes require disclosures, depending upon 
the details o f the particular real estate transaction (fo r example: special 
study zone and purchase-money liens on residential property).

(3 CMI Cod*] 11
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.§ 1102/ CIVIL CODE
Substituted Disclosures: The following disclosures have o r w ill be made in 
connection with this real estate transfer, and are intended to satisfy the 
disclosure obligations on this form, where the subject matter is the same:___

(list a ll substituted disclosure forms to be used in 
connection with this transaction)

I I
SELLERS IN FO RM A T IO N  

The Seller discloses the following information with the knowledge that even 
though this is not a warranty, prospective Buyers may rely on this informa­
tion in deciding whether and on what terms to purchase the subject 
property. Seller hereby authorizes any agent(s) representing any principals) 
in this transaction to provide a copy o f  this statement to any person or 
entity in connection with any actual o r anticipated sale o f the property.
TH E  FO LLO W IN G  A R E  REPRESEN TA T IO N S M A D E  B Y  T H E  SELL­
E R ^ ) A N D  A R E  NOT TH E  REPRESEN TA T IO N S O F  THE  
AGENT(S ), IF  A N Y . TH IS  IN FO RM A T IO N  IS A  D ISCLO SURE  A N D  
IS NOT IN T E N D E D  TO BE PA RT  OF A N Y  CONTRA CT BETW EEN  
TH E  B U Y E R  A N D  SELLER .
Se lle r i s  is not occupying the property.
A. The subject property has the items checked below (read across):
 Range
 Duhwaaher
 W uher/Dryer Hookups
 Burglar Alarms
 T.V. Antenna
 Central Heating
 Wall/Window Air Cndtng.
 Septic Tank .
 Patio/Decking
  Saunn
 Security Gate(s)

Garage: Attached
Pool/Spa Heater Gas
Water Heater: Gas
Water Supply: City
Gas Supply: Utility

Exhaust Fan(s) in   ___

Gas Starter _________

Other _______________________

 Oven
 Trash Compactor
 Window Screens
 Smoke Detectors)
 Satellite Dish
 Central A ir Cndtng.
 Sprinklers
 Sump Pump
 Built-in Barbcquc ■
_  Poo!
 Automatic Garage Door

Openerls)*
 Not Attached
 Solar ■

. • __Well
 Bottled

220 Volt Wiring in . 

Roafljsj: Type: _________

 Microwave
 Garbage Disposal
 Rain Gutters
 Fire Alarm

  Intercom
 Evoporator Coolers)
 Public Sewer System

•  Water Softener
—  Gazebo
• Spa _  Hot Tub
 Number Remote
'  Controls

 Carport
 Electric
 Private Utility or
Other___________

■ Fireplace(s) in

Age: (approx.)

Are there, to the best o f  your (Seller’s) knowledge, any o f the above that are
not in operating condition? Y e s  No. I f  yes, then describe.
(Attach additional sheets if necessary): ____________________________________

B. Are you (Seller) aware o f  any significant defects/malfunctions in any o f
the fo llow ing? Y e s  No. I f  yes, check appropriate space(s) below.
 Interior Walls   Ceilings   F loors   Exterior Walls  Insulation
  Roof(s )   Windows   D oors *   Foundation  SIab(s)
12 ‘ p CM Code)

 Driveways  Sidewalks  Walls/Fences  Electrical Systems
 Plumbing/Scwers/Septics —  Other
Structural Components (D escribe :------------------------------------------------------------

I f  any o f  the above is checked, explain. (Attach additional sheets i f  
necessary):  -------------------------------------------------------------------------

CIVIL CODE '• 1102.6

•Thix garage door opener may not be in corapliince wilb the lafety ilandardi relating to automatic revening devices as 
set forth in Chapter 12.3 (commencing with Section 19890) o f Part 3 o f Division 13 o f the Health and Safety Code.
C. Are you (Seller) aware o f any o f the following:

: 1. Substances, materials, o r products which may be an 
environmental hazard such as, but not limited to, 
asbestos, formaldehyde, radon gas, lead-based paint, 
fuel o r chemical storage tanks, and contaminated soil

' . o r water on the subject property............................................ —  Yes —  No
2. Features of. .the property shared in common with ad- 
. joining landowners, such as walls, fences, and drive­

ways, whose use or responsibility for maintenance may
have an effect on the subject p rope rty ................................. ' —  Yes —  No

3. Any encroachments, easements o r similar matters that
-■ ■ may affect your interest in the subject p rope rty   —  Yes —  No

4. Room  additions, structural modifications, or other al­
terations o r repairs made without necessary permits . . .  —  Yes —  No

5. Room  additions, structural modifications, or other a l­
terations or repairs not in compliance with building
codes....................................................................... ......................... — Yes —  No

6. Landfill (compacted or otherwise) on the property o r
any portion thereof.....................................................................  —  Yes —  No

■ 7. Any settling from any cause, 01 ..ppage, sliding, or
other soil problems.....................................................................  — Yes —  No

8. Flooding, drainage or grading p rob lem s............................ —  Yes — : No
9. M ajor damage to the property o r any o f the structures

from fire, earthquake, floods, or landslides.......................  —  Yes —  No
10. Any zoning violations, nonconforming uses, violations
 o f  "setback”  requirements..................................................... —  Yes —  No
11. Neighborhood noise problems o r other nuisances . . . .  —  Yes —  No
12. CC&R ’s or other deed restrictions or obligations. .  .'V . —  Yes —  No
13. Homeowners’ Association which has any authority

over the subject p roperty .......................................................  —  Yes —  No
14. Any “ common area”  (facilities such as pools, tennis 

courts, walkways, or other areas co-owned in undi-
vided interest with o thers)..................................................... — Yes —  No

15. Any notices o f abatement o r citations against the
property ........................................: ...........................................   Y e s ___No

jV ll6 . Any lawsuits against the seller threatening to or
affecting this real property..................................................... —  Yea —  N o

IJCMCod.) 13



I f  the answer to any o f  these is yes, explain. (Attach additional sheets i f  necessary.):______________________________________________________________

§ 1102.6 CIVIL CODE

Seller certifies that the information herein is true and correct to the best o f
the Seller’s knowledge as o f the date signed by the Seller.
Se lle r;___________________________  D a te _______________    .
S e l l e r ..................................................... Date  ____________________ . . . .

m  V • ■'v ' •
AGENTS IN SPECT IO N  D ISC LO SU RE  ' ‘ :

(T o be completed only i f  the Seller is represented by an a^ent in this
transaction.) . . .
T H E  U N D E R S IG N E D , BASED ON  TH E  ABOVE IN Q U IR Y  OF TH E  
SE LLER (S ) AS TO TH E  C O N D IT IO N  OF TH E  PR O PE R T Y  A N D  
BASED  ON  A  REASONA BLY  COM PETENT A N D  D IL IG E N T  V I­
SU A L  IN SPEC T IO N  O F  TH E  ACCESSIBLE AREAS O F  TH E  PRO P ­
E R T Y  IN  CON JUNCT ION  W ITH  TH A T  IN Q U IR Y , STATES TH E  
FO LLO W IN G : !     !_______

Agent (B roker
Representing S e lle r )______________B y _____________________ D a te _______

(Please Print) . (Associate Licensee
or Broker-Signature)

IV
AG EN TS IN SPECT IO N  D ISC LO SU R E  . ..

(To be completed only i f  the agent who has obtained the offer is other than 
the agent above.) . : ••• *•
T H E  U N D E R S IG N E D , BASED ON A  REA SO N A BLY  COM PETENT  ’ 
A N D  D IL IG E N T  V ISU A L  IN SPECT IO N  O F  TH E  ACCESS IBLE  A R ­
EAS O F  TH E  PR O PERTY , STATES TH E  FO LLO W IN G :_______________

Agent (B roker • •
obtaining the O ffe r )______________B y _____________________D a te _______

(Please Print) (Associate Licensee '
or Broker-Signature)

V
B U Y E R (S ) A N D  SELLER (S ) M A Y  W ISH  TO O BTA IN  PRO FES­
S IO N A L  A D V IC E  A N D /O R  INSPECT IONS OF TH E  PR O PER TY  
A N D  TO  P R O V ID E  FO R  A PPRO PR IA TE  PRO V IS IO N S IN  A  CON­
TRA C T  EETW EEN  B U Y E R  A N D  SELLER (S ) W IT H  RESPECT TO 
A N Y  A DV ICE /IN SPECT IO N S /DEFECTS .
14 OCMCoOtl

I /W E  A C KN O W LED G E  R E C E IPT  OF A  CO PY  OF TH IS STATE­
M ENT.
Se lle r__________________ D a te_______ Buyer____________ D a te_______
S e lle r__________________ Date J Buyer___________ D a te_______
Agent (B roker • • • ‘ .
Representing S e lle r )_____________ B y __________________ :__Date -

• • "• ‘ • (Associate Licensee !
'• ' o r  Broker-Signature) • •

Agent (Broker
obtaining the O ffe r )_____________ B y _____ ________________ D a te_______

. ... . • , Associate Licensee
, ‘ ’ or Broker-Signature)

A  R E A L  ESTATE B R O K E R  IS Q U A L IF IE D  TO  A D V ISE  ON R EA L  
ESTATE. IF  Y O U  D E S IR E  LE G A L  A D V IC E , CONSULT  Y O U R  AT­
TO RN EY .
Amended Stats 1990 ch 1336 § 2 (AB 3600), operative July 1, 1991.

Amendments:
1990 Amendment: Amended the SELLERS IN F O R M A T IO N  disclosure form by (a) substituting 

"Automatic Garage Door Openerfs)*”  for "Garage Door Openeifs)" in subd A; and (2) added the 

footnote referring to a garage door opener. -  ' ’ . -  ■ . ' I

Note—Stats 1990 ch 1336 provides:

SECTION 1. The Legislature finds and declares all of the following:

(a) The garage door is the largest and heaviest piece of moving equipment in most homes, and in order 

to avoid injury, it should be designed, manufactured, equipped, and maintained with due care. For this 

reason, garage door springs ore currently regulated under California law.

(b) There are over 20 million automatic garage door openers in the nation today, a large portion of them 

in California. ■

(c) New residential automaU'c garage door openers should possess an automatic reversing safety device in 

compliance with current voluntary standards. *. >

(d) There is no current California state regulation or these devices. Voluntary standards were established 

in 1973; however, prior to that date, there were no applicable industry safety standards requiring 

automatic reversing safety devices. Although automatic garage door openers have a lie  expectancy of 

approximately eight years, it is possible for individual openers to last as long as 40 years.-

(e) Therefore, many automatic garage door openers currently installed do not have automatic safety 

reversing devices, and for many of the doors that do have these devices, the door and operator systems 

may not be properly adjusted and maintained. This condition is worsened by the fact that many persons 

are not aware of this problem and may have a false sense of security because they possess a door which 

purports to have an automatic safety device, yet the door and operator system may not have been tested

or properly maintained and, therefore, may not be able to protect small children living-in, or visiting, the 'jr  
home from serious injury or death.

(0 Since 1982, nationally, at least 44 children under 14 years of age have died in accidents involving '  

automatic garage door openers. In November of 1989, a five-year-old girl died in Sacramento in an 

accident involving a garage door.

(g) It is, therefore, necessary that mandatory safely standards be established with respect to residential 

garage door opener systems.

Section 2 of this act shall be operative on July 1, 1991.

Taking a closer look: Significant new California legislation enacted in 1989. 13 CEB Real Prop L  Rep 

No. 2 p 37. - • •
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§ 1099 ACQUISITION OF PROPERTY
§ 1099. Structural pest control inspection report prior to transfer of 
title or execution of sales contract
(a) As soon as practical before transfer of title of any real property or 
the execution of a real property sales contract as defined in Section 
2985, the transferor, fee owner, or his agent, shall deliver to the 
transferee a copy of a structural pest control inspection report 
prepared pursuant to Section 8516 of the Business and Professions 
Code upon which any certification in accordance with Section 8519 of 
the Business and Professions Code may be made, provided that 
certification or preparation of a report is a condition of the contract 
effecting that transfer, or is a requirement imposed as a condition of 
financing such transfer.
(b) If a notice of work completed as contemplated by Section 8518 of 
th" Business and Professions Code, indicating action by a structural 
pest control licensee in response to an inspection report delivered or 
to be delivered under provisions of subdivision (a), or a certification 
pursuant to Section 8519 of the Business and Professions Code, has 
been received by a transferor or his agent before transfer of title or 
execution of a real property sales contract as defined in Section 2985, 
it shall be furnished to the transferee as soon as practical before 
transfer of title or the execution of such real property sales contract.
(c) Delivery to a transferee as used in this section means delivery in 
person or by mail to the transferee himself or any person authorized 
to act for him in the transaction or to such additional transferees who 
have requested such delivery from the transferor or his agent in 
writing. For the purposes of this section, delivery to either husband or 
wife shall be deemed delivery to a transferee, unless the contract 
affecting the transfer states otherwise.
(d) No transfer of title of real property shall be invalidated solely 
because of the failure of any person to comply with the provisions of 
this section unless such failure is an act or omission which would be a 
valid ground for rescission of such transfer in the absence of this 
section.
Added Stats 1974 ch 649 § 2, operative July 1, 1975.

Collateral References:
Witkin Summary (9th ed) Contracts § 725.
M iller & Starr, Cal Real Estate 2d §§ 1:123, 25:32.
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ARTICLE 1.5

Disclosures Upon Transfer of Residential Property

[Division 2, Property— Part 4, Acquisition o f  Property— Title 4, Transfer 
— Chapter 2, Transfer o f  Real Property— Article 1.5, Disclosures Upon 
Transfer o f  Residential Property; Article added Stats 1985 ch 1574 § 2, 

operative January 1, 1987.]

§ 1102. Transactions to which article applies 
§ 1102.1. Transactions to which article does not apply 
§ 1102.2. Delivery of disclosure statement; Amendments; Termination of offer 
§1102.3. [No section of this number]
§ 1102.4. Liability for errors or omissions
§ 1102.5. Information rendered inaccurate due to subsequent events; Use o f ap­

proximations 
§ 1102.6. Form of disclosure statement 
§ 1102.6a. Additional disclosures
§ 1102.7. Disclosures to be made in good faith; “ Good faith"
§ 1102.8. Effect of article on other required disclosures 
§ 1102.9. Amendment of disclosure statement 
§ 1102.10. Means of delivering statement 
§ 1102.11. Escrow agents 
§ 1102.12. Broker's duties
§ 1102.13. Failure to comply with article; Liability for damages 
§ 1102.14. “ Listing agent;”  “ Selling agent"
§ 1102.15. D isclosure o f  form er ordinance locations within neighborhood area 
Historical Derivation: Former §1134,5, as added by Stats 1984 ch 1183 § 1, amended by 
Stats 1985 ch 982 § 1.

Lair Revision Commission Comments:
1985 Revision— Paragraph (4) o f subdivision (b) o f  Section 1134.5 is amended to 

make clear that the section does not apply to transfers by a fiduciary in the' 
course o f  administration o f a probate estate. This amendment is consistent with 
the purpose o f  that paragraph. Other disclosures on transfer o f  residence: §§ 1102^
et seq.

Cross References:
Recording transfers o f  real property: CC §§ 1158 et seq.

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269, Real Property § 26,

Torts §§ 703, 959.
Cal Condominium Handbook (2d ed) §§ 11.8, 16.53.
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• § 1102 ACQUISITION OF PROPERTY
M iller &  Stnrr, Cal Real Estate 2d §§ 3:27, 4:24.

Cal Digest o f Official Reports 3d Series, Deeds §§ 1 et seq., Real Estate Sales §§ 1 
et seq.

A m  Jur 2d (R ev) Property §§ 43 et seq.

F o rm s :
A m  Jur Legal Forms 2d, Real Estate Sales §§ 219:1 et seq.

L aw  Review  A rtic le s :
Seller’s attorney has no duty to disclose to buyer property's defects. C E B  Real Prop 

L  Rep (1986) Vol. 9 No. 6 p 129.

Dow n to earth practice tips for the real property lawyer in California: Transfer 
disclosure statements. (1987) 10 C E B  Real Prop L  Rep No. 8, p 165.

A  legislative response to Easton v. Strassburgcr. 4 Cal Real Property J No. 1 p 18. 
Review o f Selected 1984 Legislation. 16 Pacific L I  699.

Annotations:
Validity, construction, and application o f  sL'.utes requiring assessment o f environ­

mental information prior to grants o f entitlements for private land use. 76 A L R 3 d  
388.

Conveyance o f land as including mature but unharvested crops. 51 A L R 4 lh  1263. 
Specificity o f description o f premises as affecting enforceability o f contract to convey 

real property— m odem  cases. 73 A L R 4 th  135.

§ 1102. Transactions to which article applies
Except as provided in Section 1102.1, this article applies to any 
transfer by sale, exchange, installment land sale contract, as defined in 
Section 2985, lease with an option to purchase, any other option to 
purchase, or ground lease coupled with improvements, of real prop­
erty, or residential stock cooperative, improved with or consisting of 
not less than one nor more than four dwelling units.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987. Amended Stats 1986 ch 460 § 1.

Amendments:

1986 Amendment: Added (1) “ exchange," before "installment"; (2) “ any other 
option to purchase," before "or ground"; (3) ", or residential stock cooperative," 
after “ property"; and (4) "or consisting o f ’ before “ not less".

Collateral References:

W itk in  Summary (9th ed) Agency and Employment § 269.
M ille r  &  Starr, Cal Real Estate 2d § 1:123.

L aw  R ev iew  A rtic le s :
Review o f 1985 legislation. 17 Pacific LJ 784.

§ 1102.1. Transactions to which article does not apply 
The provisions of this article do not apply to the following:
(a) Transfers which are required to be preceded by the furnishing to a 
prospective transferee of a copy of a public report pursuant to Section 
11018.1 of the Business and Professions Code and transfers which can 
ye made without a public report pursuant to Section 11010.4 of the 
Business and Professions Code.
b) Transfers pursuant to court order, including, but not limited to,

366

REAL PROPERTY TRANSFERS § 1X02.1
transfers ordered by a probate court in administration of an estate, 
transfers pursuant to a writ of execution, transfers by any foreclosure 
sale, transfers by a trustee in bankruptcy, transfers by eminent 
domain, and transfers resulting from a decree for specific perfor­
mance.
(c) Transfers to a mortgagee by a mortgagor or successor in interest 
who is in default, transfers to a beneficiary of a deed of trust by a 
trustor or successor in interest who is in default, transfers by any 
foreclosure sale after default, transfers by any foreclosure sale after 
default in an obligation secured by a mortgage, transfers by a sale 
under a power of sale or any foreclosure sale under a decree of 
foreclosure after default in an obligation secured by a deed of trust or 
secured by any other instrument containing a power of sale, or 
transfers by a mortgagee or a beneficiary under a deed of trust who 
has acquired the real property at a sale conducted pursuant to 
power of sale under a mortgage or deed of trust or a sale pursuant to 
a decree of foreclosure or has acquired the real property by a deed in 
lieu of foreclosure.
(d) Transfers by a fiduciary in the course of the administration of a 
decedent’s estate, guardianship, conservatorship, or trust.
(e) Transfers from one co-owner to one or more other co-owners.
(f) Transfers made to a spouse, or to a person or persons in the lineal 
line of consanguinity of one or more of the transferors.
(g) Transfers between spouses resulting from a decree of dissolution 
of marriage or a decree of legal separation or from a property 
settlement agreement incidental to such a decree.
(h) Transfers by the Controller in the course of administering Chap­
ter 7 (commencing with Section 1500) of Title 10 of Part 3 of the 
Code of Civil Procedure.
(i) Transfers under Chapter 7 (commencing with Section 3691) or 
Chapter 8 (commencing with Section 3771) of Part 6 of Division 1 of 
the Revenue and Taxation Code.
(j) Transfers or exchanges to or from any governmental entity.
Added Stals 1985 ch 1574 § 2. operative January 1, 1987. Amended Stats 1986 ch 460 § 2. 

Amendments:
1986 Amendment: (1) Added "transfers by any foreclosure sale," after "execution," 

in subd (b); (2) amended subd (c) by adding (a) "or successor in  interest who is"- 
after “ mortgagor" and after "trustor"; (b) “ , transfers by any foreclosure sale 
after default" before "in  an obligation” ; (c) “ or any foreclosure sale under a 
decree o f foreclosure" after "under a power o f sale" and (d) "o r a sale pursuant 
to a decree o f foreclosure”  after “ deed o f trust"; and (3) added “ or exchanges”  in 

subd (j).

Collateral References:
W itk in  Summary (9th ed) Agency and Employment § 269.
M iller &  Starr, Cal Real Estate 2d §§ 1:123, 3:27, 28:8.
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§ 1102.1 ACQUISITION OF PROPERTY
Law  R ev iew  A rtic le s :

Review o f  1985 legislation. 17 Pacific U  784.

§ 1102.2. D e live ry  o f  d isc losure statement; Amendments; Term ination o f  o ffe r
The transfe ror o f  any rea l property subject to this artic le sha ll de live r 
to the prospective transferee the written statement required by this article, as fo llow s:
(a ) In  the case o f  a sale, as soon as practicable before transfer o f  title.
(£ ) In  the case o f  transfe r by a real p roperty sales contract, as defined 
in Section 2985 , o r  by a lease together with an option to purchase, o r 
a ground lease coupled with improvements, as soon as practicable 
before execution o f  the contract. F o r  the purpose o f  this subdivision, 
“ execution”  means the making o r  acceptance o f  an offer.
W ith  respect to any transfe r subject to subdivision (a ) o r  (b ), the 
transfe ror shall indicate compliance with this artic le either on  the 
receipt fo r  deposit, the rea l property sales contract, the lease, o r  any 
addendum attached thereto o r  on  a separate document.
I f  any disclosure, o r any m ateria l amendment o f  any disclosure, 
required to be made by this article, is delivered after the execution o f  
an offer to purchase, the transferee shall have three days after de livery 
in person o r five days after delivery by deposit in the m ail, to 
term inate his o r her o ffe r by delivery o f  a w ritten notice o f  te rm ina­
tion to the transfe ror o r  the transfe ror’s agent.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987. Amended Stats 1986 ch 460 § 3. 

Amendments:
1986 Amendment: (1) Amended subd (b) by adding (a) "as soon as practicable" 

after “ improvements,"; and fb) the second sentence; and (2) substituted “ the 
transferor's" for "his or her" near the end o f  the last paragraph.

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d §fi 1:123, 3:27.

L aw  R ev iew  A rtic le s :
Review o f  1985 legislation. 17 Pacific U  784.

j 1102 .3 . [N o  section o f  this number]

i 1102 .4 . L iab ility  fo r  e rro rs  o r omissions
a) N e ither the transfe ror no r any listing o r  selling agent sh a ll be 
iable fo r  any e rro r , inaccuracy, o r  om ission o f  any in fo rm ation  
lelivered pursuant to this artic le i f  the e rro r , inaccuracy, o r  om ission 
vas not within the personal knowledge o f  the transfe ror o r  that listing 
ir selling agent, was based on in form ation tim ely provided by public 
gencies o r by other persons providing in form ation as specified in
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subdivision (c ) that is required to be disclosed pursuant to this article, 
and ord inary care was exercised in obtaining and transm itting it.
(b ) The de livery o f  any in form ation required to be disclosed by this 
artic le to a prospective transferee by a public agency o r other person 
providing in fo rm ation  required to be disclosed pursuant to this article 
sha ll be deemed to comply with the requirements o f  this artic le and 
sha ll relieve the transfe ror o r any listing o r  selling agent o f  any 
fu rthe r duty under this artic le with respect to that item o f  in fo rm a­
tion.
(c ) The de livery o f  a report o r  op in ion prepared by a licensed 
engineer, land su rveyor, geologist, s truc tu ra l pest con tro l operator, 
contractor, o r o ther expert, dealing with matters within the scope o f  
the professional’s license o r expertise, sha ll be sufficient compliance 
fo r  application o f  the exemption provided by subdivision (a ) i f  the 
in form ation is provided to the prospective transferee pursuant to a 
request there for, whether written o r o ra l. In  responding to such a 
request, an expert may indicate, in writing, an understanding that t h f ^  
in form ation provided w ill be used in fu lfilling  the requirements oi 
Section 1102.6 and, i f  so, sha ll indicate the required disclosures, o r 
parts thereof, to which the in form ation being furnished is applicable. 
W here such a statement is furnished, the expert shall not be responsi­
ble fo r  any items o f  in form ation , o r parts thereof, other than those 
expressly set fo rth  in the statement.
Added Slats 1985 ch 1574 § 2, operative January t, 1987. Amended Stats 1986 ch 460 § 4.

Amendments:
1986 Amendment: (1) Substituted "any listing or selling" and "that listing or 

selling" for “ his or her" wherever such words appear; and (2) deleted " ,  by the 
transferor or his or her agent" at the end o f  the first sentence in subd (c).

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d §§ 1:123, 3:27.

Law Review Articles:
Review o f  1985 legislation. 17 Pacific LJ 784.

§ 1102.5 . In fo rm a tion  rendered inaccurate due to subsequent even/ -> ' 
Use o f approximations
I f  in form ation disclosed in accordance with this article is subsequently 
rendered inaccurate as a result o f  any act, occurrence, o r agreement 
subsequent to the de livery o f  the required disclosures, the inaccuracy 
resulting there from  does not constitute a vio lation o f  this article. I f  at 
the time the disclosures are required to be made, an item o f  in fo rm a­
tion required to be disclosed is unknown o r not available to the 
transferor, and the transfe ror o r his o r her agent has made a 
reasonable effort to ascertain it, the trans fe ro r may use an approxim a­
tion o f  the in fo rm ation , provided the approxim ation is c lea rly identi-
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§1102.5 ' ACQUISITION OF PROPERTY
ficd as such, is reasonable, is based on the best information available 
to the transferor or his or her agent, and is not used for the purpose 
of circumventing or evading this article.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987.

Collateral References:

W itk in  Summary (9th ed) Agency and Employment § 269.
M ille r &  Starr, Cal Real Estate 2d §§ 1:123, 3:27, 29:51.

Law Review Articles:
Review o f 1985 legislation. 17 Pacific LJ 784.

- 7  S e e .  /<?<?/ S jc-'P jP t0/?><?r?z/ £ ^ < 3 -
§ ^02.6. Form of disclosure statement'
Thexlisclosures required by this article pertaining to the property 
proposed to be transferred are set forth in, and shall be made or/a 
copy of/the following disclosure form:

REAL\ESTATE TRANSFER DISCLOSURE STATEMEL _ 
THIS DISCLOSURE STATEMENT CONCERNS TH E/ REAL
PROPERTY SITUATED IN THE CITY OF________ , COUNTY
OF , STATE OF CALIFORNIA, DESCRIBED AS

THIS STATEMENT IS A DISCLOSURE OF THE 
CONDITION OF\rHE ABOVE DESCRIBED PROPERTY IN
COMPLIANCE Wi: 
OF_________ 19.

SECTION 1102 OF THE CP^IL CODE AS
 r IS NOT A WARRANTY/OF ANY KIND

BY THE SELLER(S) \}R ANY AGENT(S)/REPRESENTING 
ANY PRINCIPAL(S) IN THIS TRANSACTION, AND IS NOT A 
SUBSTITUTE FOR ANY\INSPECTIONS/OR WARRANTIES 
THE PRINCIPAL(S) MAY WJSH TO OBTAIN.

I
COORDINATION WITH OTHER ENCLOSURE FORMS 

This Real Estate Transfer Disclosure, Statement is made pursuant to 
Section 1102 of the Civil Code. Otn&r statutes require disclosures, 
depending upon the details of the /articular real estate transaction 
(for example: special study zone ana purcnase-money liens on residen­
tial property).
Substituted Disclosures: The /following disclosures have or v/ill be 
made in connection with thi/real estate transfers and are intended to 
satisfy the disclosure obligations on this form,\^vhere the subject 
matter is the same:.

(list all substituted disclosure forms to be used in conn 
with this transaction)

II
SELLERS INFORMATION 

The Seller/discloses the following information with the knowle
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hat even though this is not a warranty, prospective Buyers may rcL 
ô v this information in deciding whether and on what terms/to 
purchase the subject property. Seller hereby authorizes any agejn(s) 
reprinting any principals) in this transaction to provide a copy of 
this statement to any person or entity in connection with an/actual 
or anticipated sale of the property.
THE FOLLOWING ARE REPRESENTATIONS MAD/  BY THE 
SELLER(S\AND ARE NOT THE REPRESENTATIONS OF THE 
AGENT(S), IF ANY. THIS INFORMATION IS A DISCLOSURE 
AND IS NOi\INTENDED TO BE PART OF ANY CONTRACT 
BETWEEN THE BUYER AND SELLER.
Seller is  is msrt occupying the property.
A. The subject property has the items checked b/
 Range \  — Oven
 Dishwasher Trash Compactor /   Garbage Disposal
 Washer/Dryer Hookups Window Screens '  »•>;„ r;,,n„rc i

_\Smoke Detector(s) 
itcllite Dish

 Central Air Cnd/ig,
 Spnpklers

 Burglar Alarms
 T.V. Antenna
 Central Heating
 Wall/Window

Air Cndtng.
 Septic Tank
 Patio/Dccking
 Sauna
 Security Gate(s)

 Sump \umn/
 Built-inN0an>eque
— Pool 
 Garagc/iobr Opener(s)

Garage: Attached __Not Attached^
Pool/Spa Heater: Gas  S o /r
Water Heater: Gas

Water Supply: — City 
Gas Supply: — Utility
Exhaust Fan(s) in-----
Gas Starter---------
Other:------------------

: Well 
. Bottled
2 2 0  Volt Wiring in. 
Roof(s): Type:.

low (read across):
. Microwave 
. Garbage Disposal 
. Rain Gutters 
. Fire Alarm 
. Intercom
. Evaporator Cooler(s) 
. Public Sewer System

. Water Softener 

. Gazebo

.Spa Hot Tub

. Number Remote 
Controls 

. Carport 

. Electric

. Private Utility or 
Other______

Fircplace(s) in --------
Age:---------  (approx.)

test of your (Seller’s) knowled^ any of the abov§*^Are there, to the7 x_
that are not i { /  operating condition? — Yes —Tjlo. If yes, thei 
describe.
(Attach addj/onal sheets if necessary.):

B. Are you (Seller) aware of any significant defects/malfunctions in
any m the following? Yes No. If yes, check appropriate stoace(s)
bdpw.

.Interior Walls  Ceilings  Floors  Exterior Wnlls

. Insulation  Roof(s)  Windows  Doors  Foundatid
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 Slab(s;k  Driveways  Sidewalks  Walls/Fences
 ElectricakSystems  Plumbing/Sewers/Septics  Other
Structural Components (Describe:________________________________

If .any of the above {^checked, explain. (Attach additional sheets if 
necessary): ^

C. Are you (Seller) aware of any of theTqllowing:

1. Substances, materials, or products which mrw be 
an environmental hazard such as, but not limited 
to, asbestos, formaldehyde, radon gas, lead-basecN. 
paint, fuel or chemical storage tanks, and contam-
inated soil or water on the subject property . . . .   YCŝ — No

2. Features of the property shared in common with \  
adjoining landowners, such as walls, fences, and
driveways, whose use or responsiblity for mainte­
nance may have an effect on the subject property
...................................................................    Yes___No

3. Any encroachments, easements or similar matters 
that may affect your interest in the subject
property ............................................................... _ /Y 6 s  No

4. Room additions, structural modifications, or other 
alterations or repairs made without n ĉCssary
permits ........................................................    Yes  No

5. Room additions, structural modifications, or other 
alterations or repairs no£/1n compliance with
building codes     Yes  No

6. Landfill (comp^efed or otherwise) on the property
or any portion thereof    Yes  No

7. Any settling from any cause, or slippage, sliding,
or other soil problems    Yes  No
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8. F lood ing , drainage o r grading prob lem s .............. — Yes — N o .

9. Major damage to the property or any of the 
structures from fire, earthquake, floods, pr 
landslides ....................................................y r i .   Yes  No

*
10. Any zoning violations, nonconforming uses, viola­

tion of “ setback” requirements 7 ? . ...................   Yes  No

11. Neighborhood noise ppeblems or other nuisances 
..........................y ? ...........................................  _  Yes _  No

12. CC&R’s opnjther deed restrictions or obligations  Yes  No

13. Hdmeowners’ Association which has any author-
/ i t y  over the subject property ...............................  ....Yes  No

14. Any “common area” (facilities such as pools, 
tennis courts, walkways, or other areas co-owned
in undivided interest with others) .....................  ....Yes  No

Any notices of abatement or citations against the 
\property ...............................................................  ....Yes  No

16. Any\wsuits against the seller threatening to or
affectingfhis real property ...............................   Y e s___ No

If the answer t<rany of these is yes explain. (Attach additional sheets
if necessary.): \  __________________________________________

. =  \  ' 1 ^
Seller certifies that the inforh^tion herein is true and correct to the
best of the Seller’s knowledge as'of the date signed by the Seller.
Seller_______________________  2;____  Date_2------
Seller____________________________ _ k _ ____________  Date----------

111 \
AGENTS INSPECTION DISGIAISURE

(To be completed only if the seller is representedvby an agent in this
transaction.) \
THE UNDERSIGNED, BASED ON THE ABOVE INQUIRY OF 
THE SELLER(S) AS TO THE CONDITION OF THE PROPERTY
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§1102.6 ' — ACQUISITION OF PROPERTY
A N D  B A SED  O N  A  R E A S O N A B L Y  C O M P E T E N T  A N D  D IL I ­
G E N T  V IS U A L  IN S P E C T IO N  O F  T H E  A C C E S S IB L E  A R E A S  
o f V h e  P R O P E R T Y  IN  C O N JU N C T IO N  W IT H  T H A T  IN ­
Q U IR E , STATES T H E  F O L L O W IN G :

Agent (B ro k en  
Representing Set

(Please Print)
By .

IV
(Associate Licensee 

or Broker-Signature)

. D a te .

A G E N fe  IN S P E C T IO N  D IS C L O S U R E
(T o  be completed on ly  iR the agent who has obtained the/bffer is other 
than the agent above.)
T H E  U N D E R S IG N E D , B A S E D  O N  A  R E A S O N /B L Y  C O M P E ­
T E N T  A N D  D IL IG E N T  V IS U A L  IN S P E C T IO N  O F  T H E  A C ­
C E SS IB LE  A R E A S  O F  T H \  P R O P E R T Y , S ^ T E S  T H E  F O L ­
L O W IN G :

Agent (B roke r 
obtaining the O ffe r ) .

(Please Print)
By, . D a te .

(Associate Licensee 
or BrWtcr-Signature)

B U Y E R (S ) A N D  S E L L E R (S ) M A Y  W ISH  T C X O BT A IN  P R O F E S ­
S IO N A L  A D V IC E  A N D /O X  IN S P E C T IO N S \O F  T H E  P R O P ­
E R T Y  A N D  TO  P R O V ID X F O R  A P P R O P R IA T E  P R O V IS IO N S  
IN  A  C O N T R A C T  B E T W E E N  B U Y E R  A N D  S E L L E R (S ) W IT H  
R E SP E C T  TO  A N Y  A D ^ C E / IN S P E C T IO N S /D E F E C T S .
I /W E  A C K N O W L E D G E  R E C E IP T  O F  A  C O P Y , O F  T H IS  
STA TEM EN T .
Se lle r.
S e lle r .
Agent (B roke r 
Representing S ^ e r ) .

Agent (B roke r 
obtainingythe O ffe r ) .

B uye r. 
. B u ye r.

—  B y . . D a te .
(Associate Licensee 

or Broker-Signature)

.B y . . D a te .
(Associate Licensee 

or Broker-Signature)
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A U R E A L  E ST A T E  B R O K E R  IS Q U A L IF IE D  T O  A D V -ISE  O N  
R E A L L E S T A T E  I F  Y O U  D E S IR E  L E G A L  A D V IC E /C O N S U L T  
Y O U R  A L T Q R N E Y .
Added Stats 1985 ctK l574 §2 , operative January 1, 1987. Amended Stats 1986 ch 460 §5; 
Stats 1989 ch 171 sec 1>

REAL PROPERTY TRANSFERS § 1102.6a '

Amendments:
1986 Amendment: Revised the requireddisclosure form.
1989 Amendment: Amended subd C x in i ie  S E L L E R S  IN F O R M A T IO N  disclosure 

form by (1) adding subd 1; (2>rcdesigTU}ting former subds 1-15 to be subds 2-16; 
and (3) substituting "this^jfbr “ his”  in subtiQb.

Collateral References:
W itk in  SummarvjC9(fi ed) Agency and Employment 
M iller &  S ta p rC a l Real Estate 2d §§ 1:123, 3:27.

La tv Review Articles:
Rpview o f  1985 legislation. 17 Pacific U  784.
Ceview o f 1989 legislation. 21 Pacific U  537.

§ 1102.6a. Additional disclosures
(a ) On and a fte r Ju ly  1, 1990, any city o r  county may elect to require 
disclosures on the fo rm  set fo rth  in subdivision (b ) in addition to 
those disclosures required by Section 1102.6 . However, this section 
does not affect o r  lim it the au thority o f  a city o r county to require 
disclosures on a different disclosure fo rm  in connection with transac­
tions subject to this artic le pursuant to an ordinance adopted p rio r to 
Ju ly  1, 1990. Such an ordinance adopted p r io r to Ju ly  1, 1990, may 
be amended thereafter to revise the disc losure requirements o f  the 
ordinance, in the discretion o f  the city council o r county board o f  
supervisors.
(b ) D isc losures required pursuant to this section pertaining to the 
property proposed to be transferred, sha ll be set forth  in, and sha ll be 
made on a copy o f, the fo llow ing  disc losure fo rm :

L O C A L  O P T IO N  
R E A L  E ST A T E  T R A N S F E R  D IS C L O S U R E  S T A T E M E N T  

T H IS  D IS C L O S U R E  S T A T E M E N T  C O N C E R N S  T H E  R E A L ^
P R O P E R T Y  S IT U A T E D  IN  T H E  C IT Y  O F _________ , C O U N T Y
O F_________ , ST A T E  O F  C A L IF O R N IA , D E S C R IB E D  AS
 T H IS  S T A T E M E N T  IS  A  D IS C L O S U R E  O F  T H E
C O N D IT IO N  O F  T H E  A B O V E  D E S C R IB E D  P R O P E R T Y  ' I N
C O M P L IA N C E  W IT H  O R D IN A N C E  N O . _________  O F  T H E
__________ C IT Y  O R  C O U N T Y  C O D E  AS O F __________, 19_____ IT
IS N O T  A  W A R R A N T Y  O F  A N Y  K IN D  B Y  T H E  S E L L E R (S )
O R  A N Y  A G E N T (S ) R E P R E S E N T IN G  A N Y  P R IN C IP A L (S )  IN  
T H IS  T R A N S A C T IO N , A N D  IS  N O T  A  S U B S T IT U T E  F O R  A N Y  
IN S P E C T IO N S  O R  W A R R A N T IE S  T H E  P R IN C IP A L (S )  M A Y  

1 WTSH TO  O B T A IN .
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I

S E L L E R S  IN F O R M A T IO N  
The Se lle r discloses the fo llow ing  in fo rm ation  w ith the knowledge 
that even though this is not a warranty, prospective Buyers may re ly 
on this in form ation in deciding whether and on what terms to 
purchase the subject p roperty . Se lle r hereby authorizes any agcnt(s) 
representing any p rinc ipa l(s ) in this transaction to provide a copy o f  
this statement to any person o r entity in connection w ith any actual 
o r  anticipated sale o f  the property ,

T H E  F O L L O W IN G  A R E  R E P R E S E N T A T IO N S  M A D E  B Y  T H E  
S E L L E R (S ) AS R E Q U IR E D  B Y  T H E  C IT Y  O R  C O U N T Y  O F
_____________A N D  A R E  N O T  T H E  R E P R E S E N T A T IO N S  O F  T H E
A G E N T (S ) , I F  A N Y , T H IS  IN F O R M A T IO N  IS  A  D IS C L O S U R E  
A N D  IS  N O T  IN T E N D E D  T O  B E  P A R T  O F  A N Y  C O N T R A C T  
B E T W E E N  T H E  B U Y E R  A N D  S E L L E R .

§ 1102.6a ACQUISITION OF PROPERTY
I

1.

2.

(Exam ple : Ad jacent land is zoned fo r  timber production which may 
be subject to harvest.)
Se lle r certifies that the in fo rm ation  herein is true and correct to the 
best o f  the Se lle r’ s know ledge as o f  the date signed by the Seller.
S e lle r  D ate ______
S e lle r __________________________________________________ _  D a te _______

I I
B U Y E R (S )  A N D  S E L L E R (S ) M A Y  W IS H  T O  O B T A IN  P R O F E S ­
S IO N A L  A D V IC E  A N D /O R  IN S P E C T IO N S  O F  T H E  P R O P ­
E R T Y  A N D  TO  P R O V ID E  F O R  A P P R O P R IA T E  P R O V IS IO N S  
IN  A  C O N T R A C T  B E T W E E N  B U Y E R  A N D  S E L L E R (S ) W IT H  
R E S P E C T  TO  A N Y  A D V IC E / IN S P E C T IO N S /D E F E C T S .
I /W E  A C K N O W L E D G E  R E C E IP T  O F  A  C O P Y  O F  T H IS  
S T A T E M E N T
S e lle r --------------------D a te  B u y e r____________________ D a te _______ -
S e lle r_____________D a te  B u y e r____________________ D a te _______
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Agent (B ro ke r
Representing S e lle r )______________ B y ____________________ D a t e ______ _

(Associate Licensee 
or Broker-Signature)

Agent (B ro k e r
Obtaining the O f fe r )_______________ B y -------------------------------D a t e _______-

(Associate Licensee 
. or Broker-Signature)

A  R E A L  E ST A T E  B R O K E R  IS  Q U A L IF IE D  T O  A D V IS E  O N  
R E A L  E ST A T E  I F  Y O U  D E S IR E  L E G A L  A D V IC E , C O N S U L T  
Y O U R  A T T O R N E Y .
(c ) Th is section does not preclude the use o f  addenda to the fo rm  
specified in subdivision (b ) to facilitate the required disclosures. This 
section does not preclude a city o r  county from  using the disclosure 
fo rm  specified in subdivision (b ) fo r a purpose other than thaL,^ 
specified in this section.
Added Stats 1989 ch 171 sec 2.

Collateral References:

Law Review Articles:
Review o f  1989 legislation. 21 Pacific LJ 537.

§ 1102 .7 . D isc losures to be made in good fa ith ; “ Good fa ith ”
Each disclosure required by this article and each act which m ay be 
perform ed in making the disclosure, shall be made in good faith . F o r 
purposes o f  this article, “ good fa ith ”  means honesty in fact in the 
conduct o f  the transaction.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987.

CoUatcral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d § 1:123.

Law Review Articles:
Review o f  1985 legislation. 17 Pacific LJ 784.

§ 1102 .8 . E ffec t o f  a rtic le on other required disclosures 
The specification o f  items fo r  disclosure in this artic le does no t lim it 
o r  abridge any obligation fo r  disclosure created by any o the r p rov i­
sion o f  law o r which may exist in order to avoid fraud , m isrepresenta­
tion, o r  deceit in the transfer transaction.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987.

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d § 1:123.

Law Review Articles:
Review o f  1985 legislation. 17 Pacific LJ 784.
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§ 1102.9 ACQUISITION OF PROPERTY
§ 1102 .9 . Amendment o f  disc losure statement
Any disclosure made pursuant to this a rtic le may be amended in 
w riting by the transfe ror o r  his o r her agent, but the amendment shall 
be subject to the provisions o f  Section 1102.2.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987.

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d §§ 1:123, 3:27.

Law Review Articles:
Review o f 1985 legislation. 17 Pacific U  784.

§ 1102 .10 . M eans o f  delivering statement
D e live ry  o f  disclosures required by this artic le  sha ll be by personal 
de livery to the tranferee o r  by mail to the prospective transferee. F o r  
the purposes o f  this article, de livery to the spouse o f  a transferee shall 
be deemed delivery to the transferee, unless provided otherwise by 
contract.
Added Stats 1985 ch 1574 § 2. operative January I, 1987.

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d §§ 1:123, 3:27.

Law Review Articles:
Review o f 1985 legislation. 17 Pacific LJ 784.

§ 1102 .11 . Escrow agents
Any person o r entity, o ther than a rea l estate licensee licensed 
pursuant to Pa rt 1 (commencing with Section 10000 ) o f  D iv is ion  4 o f  
the Business and Professions Code, acting in the capacity o f  an 
escrow agent fo r the transfer o f  real p roperty subject to this article 
sha ll no t be deemed the agent o f  the tran s fe ro r o r  transferee fo r 
purposes o f  the disclosure requirements o f  this article, unless the 
person o r  entity is empowered to so act by an express written 
agreement to that effect. The extent o f  such an agency shall be 
governed by the written agreement.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987.

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d §§ 1:123, 3:27.

Law Review Articles:
Review o f 1985 legislation. 17 Pacific LJ 784.

§ 1102 .12 . B ro k e r ’s duties
(a ) I f  m ore than one licensed real estate b roke r is acting as an agent 
in a transaction subject to this article, the b roke r who has obtained 
the o ffe r made by the transferee shall, except as otherw ise provided in 
this artic le , deliver the disclosure required by this artic le to the
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transferee, unless the transfe ror has given other w ritten instructions 
fo r  delivery.
(b ) I f  a licensed rea l estate b roker responsible fo r  delivering the 
disclosures under this section cannot obtain the disclosure document 
required and does not have written assurance from  the transferee that 
the disclosure has been received, the b roke r shall advise the transferee 
in w riting o f  his o r her rights to the disclosure. A  licensed real estate 
b roke r responsible fo r delivering disclosures under this section shall 
maintain a record o f  the action taken to effect compliance in accor­
dance with Section 10148 o f  the Business and Professions Code.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987; Amended Stats 1986 ch 460 § 6. 

Amendments:
1986 Amendment: Substituted "delivering" for "making”  in the first and second 

sentence o f  subd (b).
Collateral References:

Witkin Summary (9th ed) Agency and Employment § 269. ,
Miller & Starr, Cal Real Estate 2d §§ 1:123, 3:27.

Law Review Articles:
■ Review o f  1985 legislation. 17 Pacific LJ 784.

§ 1102 .13 . Fa ilu re  to comply with artic le ; L iab ility  fo r  damages 
N o  transfer subject to this artic le sha ll be invalidated so le ly because o f  
the fa ilu re o f  any person to comply with any provision o f  this article. 
H owever, any person who w illfu lly  o r  negligently violates o r fails to 
pe rfo rm  any duty prescribed by any provision o f  this artic le sha ll be 
liab le in the amount o f  actual damages suffered by a transferee.
Added Stats 1985 ch 1574 § 2, operative January 1, 1987.

Collateral References:
Witkin Summary (9th ed) Agency and Employment § 269.
Miller & Starr, Cal Real Estate 2d §§ 1:123, 3:27.

Law Review Articles:
Review o f  1985 legislation. 17 Pacific LJ 784.

§ 1102 .14 . “ L isting agent;”  “ Se lling  agent”  /
(a ) A s used in this artic le , “ listing agent”  means listing agent as 
defined in subdivision ( f )  o f  Section 1086.
(b ) As used in this artic le , “ selling agent”  means ..selling agendas 
defined in subdivision (g ) o f  Section 1086, exclusive o f  the require­
ment that the agent be a participant in a m ultip le listing service.as 
defined in Section 1087.
Added Stats 1986 ch 460 § 7.

§ 1102 .15 . D isc losure o f  fo rm er ordnance locations within neighbor­
hood area
The se lle r o f  residential real property subject to this artic le who has
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actual knowledge o f  any fo rm e r federal o r  state ordnance locations 
w ithin the neighborhood area sha ll give w ritten notice o f  that know l­
edge as soon as practicable before transfer o f  title.
F o r purposes o f  this section, “ fo rm e r federa l o r  state ordnance 
locations”  means an area identified by an agency o r instrumentality o f 
the federal o r  state government as an area once used fo r  m ilita ry 
training purposes which may contain poten tia lly explosive munitions. 
“ Neighborhood area”  means within one m ile o f  the residential real property .
The disclosure required by this section does no t lim it o r  abridge any 
obligation fo r disclosure created by any other law o r that may exist in 
o rde r to avoid fraud , m isrepresentation, o r  deceit in the transfer transaction.
Added Stats 1989 ch 294 sec 1.

Cross References:
Disclosure o f former ordinance location by landlord: CC § 1940.7.

Collateral References:

§1102*15 ACQUISITION OF PROPERTY

Law Review Articles:
Review o f 1989 legislation. 21 Pacific LJ 542.

ARTICLE 2

Effect of Transfer

[Division 2, Property— Part 4, Acquisition o f  Property— Title 4, Transfer 
— Chapter 2, Transfer o f  Real Property— Article 2, Effect o f Transfer;

Enacted 1872.]

§ 1104. What easements pass with property
§ 1105. When fee simple title is presumed to pass ’
§ 1106. Subsequently acquired title passes by operation of law
§ 1107. Grant, how far conclusive on purchasers
§ 1108. Conveyances by owner for life or for years
§ 1109. Grant made on condition subsequent
§ 1110. Grant to take effect upon condition precedent
§ 1111. Grant of rents, reversions, and remainders
§ 1112. Transfer o f land bounded by highway
§ 1113. Implied covenants
§ 1114. “ Incumbrances”
§ 1115. Lineal and collateral warranties abolished
§ 1133. Sale or lease of subdivision lot subject to blanket encumbrance; Required

notice to buyer or lessee 
§ 1134. Disclosures required in condominium transfer
§ 1134.5. [Repealed]

Cross References:
Recording transfers o f  real property: CC §§ 1158 et seq.

Collateral References:
Witkin Evidence (3d ed) § 223.
Witkin Summary (9th ed) Real Property §§ 452 et seq.
Cal Jur 3d Deeds §§ 276 et seq.
Cal Digest o f  Official Reports 3d Series, Deeds §§ 1 et seq., Real Estate Sales §§ 1 

et seq.
A m  Jur 2d (Rev) Property §§ 43 et seq. .. •./

Forms:
Am  Jur Legal Forms 2d, Real Estate Sales §§ 219:1 et seq.

Annotations:
Validity, construction, and application o f  statutes requiring assessment o f environ­

mental information prior to grants o f  entitlements for private land use. 76 ALR3d 
388. Conveyance o f  land as including mature but unharvested crops. 51 ALR4th 
1263.

Specificity o f description o f premises as affecting enforceability of contract to convey 
real property— modem cases. 73 ALR4th 135.
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D IV I S IO N  O F  L E G A L  S E R V IC E S
LE G IS LA T IVE  A FFA IR S  AG EN C Y  

STATE  O F  A LA S K A
( 9 0 7 )  4 6 5 - 3 8 6 7  o r  4 6 5 -2 4 5 0  
F A X  ( 9 0 7 )  4 6 5 -2 0 2 9  
M a i l  S lo p  3 1 0 1

2 4 0  M a in  Street, S u ite  5 0 0  
J u n e a u , A la s k a  9 9 8 0 1 - 2 1 0 1

M E M O R A N D U M M arch 27, 1992

SUBJECT: A gent liability  in  C SH B  398 (L & C )

TO: R ep resen ta tiv e  P at P arnell 

A ttn: D an

FROM: T h eresa  L. B an n iste r 

L egislative C ounsel

Y ou have asked  fo r an opinion rela tin g  to  a rea l e s ta te  a gen t’s liability  u n d er C S H B  

398 (L & C ). Specifically you have asked  w h e th er th e  inclusion o f th e  ackn ow led ge- 

m en t-o f-rece ip t line fo r th e  agen t in  th e  d isclosure sta tem en t in creases th e  a g e n t’s 

liability in th e  tran sfer o f the rea1 p ro p erty . In m y opinion, it does not. A s th e  bill 

is p resen tly  drafted , an agen t’s sign ature  on th e  line indicates only th a t th e  a g en t has 

received  a copy o f  the d isclosure sta tem en t. It d o es n o t im ply th a t th e  agen t w arran ts 

or approves th e  inform ation in th e  d isclosure sta tem en t. T h e  d isclosure s ta tem en t 

clearly sta tes th a t the rep resen ta tio n s m ad e in th e  d isclosure sta tem en t a re  n o t th e  

rep resen ta tio n s o f the agen t (see  p. 3, 11. 10 -  11 o f th e  b ill). T h e  d isclo sure  

sta tem en t also clearly sta tes th at it is n o t a w arranty  by th e  agen t (see  p. 2,11. 30  - 

31 o f  the bill). Finally, the liability o f  th e  agen t fo r  th e  in form ation in th e  d isclo sure  

sta tem en t is addressed  by A S 3 4 .7 0 .0 3 0 ^ ) ,^  and th e  criteria  in  th a t su bsectio n  will 

govern  w heth er the agent is liable, n o t w h e th er th e  agen t signs an acknow led gem ent 

o f receip t. In this bill as it is p resen tly  d ra fted , I w ould ch arac terize  th e  acknow l- 

ed gem en t-o f-rece ip t line as ju s t that, an indication  th a t the a gen t has rece ived  a copy 

o f th e  docum ent.

I f  I m ay b e  o f fu rth er assistance, p lea se  advise.

T L B :p l

92-214.plm

^AS 34.70.030(b) reads as follows:

(b) The agent o f  a transferor is not liab le fo r an error, inaccuracy, o r  omission in the 
information provided in the disclosure statement i f  the agent did not have personal knowledge o f  the 
error, inaccuracy, o r  omission, and the agent exercised due diligence in obtaining and transmitting the 
information.
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(7)
HOUSE COMMITTEE REPORT

The JUDICIARY Committee considered:

Date Referred: April 2, 1992

Date of Committee Action:

z, t yyz

ction: ^ j ^ d b

FURTHER REFERRALS:

HOUSE BILL NO. 404

HB 404

FILING DEADLINE FOR CERTAIN CANDIDATES

"An Act amending the filing deadline for a candidate seeking to appear on the general election ballot as a 
candidate not representing a political party; and providing for an effective date."

RECOMMENDATIONS: ^  .  r  *\ M  the same title
be replaced with____________ C l 'S  J _______________JX[ a new title
[ Lhave attached amendments(s)
£<4 do pass
[ ] do not pass
[ ] no recommendations
[ ] individual recommendations
[ ] additional referral to the_________________________________________ Committee

ADOPTS: letter o f Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal impact____________________________

[ ] zero fiscal note

APPROVES PREVIOUS:

[ ] fiscal note(s)_______

(Dep l/Dale)

[X] zero fiscal note(s) fcUcb'M  ihxtU #-



#- - t l  I L> I • u i  v' .  V i  V II f V k « w i  ' • * .  i I i I * '  t  uni*, i v iv  v C l\ i lV f \  0  VI

~ ) . F ISC AL N O TE

STA TE  OF A LA S K A
TittfZ LfclalSLAllVb StSSJON

Bill Version:___ HB 404
(H) Publish Date: 1/16/92

Ravislon Data;

TJtlaj "An A c t  a m e n d i n g  f i l i n g  d e a d l i n e  BRtl, E l e c t i o n s

Dnirtm ftnt Affftctid: O f f i c e _ o f  t h e  G o v e rn o r

fg £ l E g ? d l d a t e S -I10t r e P r e s e n t l n R a p o l i t cej)moonanti .Elections 

Sponsor: O f f i c e  of the G o v e r n o r ___________  .

Raqueator: COMPONENT SERIAL NO.
E X P E N D I T U R E S / R E V E N U E S :  (Thousand* of Dobrs)

OPERATING FY 93 FY 94 FY 96 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL .

SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

R E V E N U E

F U N D  S O U R C E : 0 0 0 0 0 0

FUNDING: (Thouunda of DnSimi)
GENERAL FUND 0 0 0 0 0 0
kbrbpjvl Bijainc __ __... . . _ .

OTHER
FUND SOURCE:
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY •

Eatimata of currant year impact:. Non e

Approved by C om m ia a io n a r :------------------------------------------------------------------------------------------------------
Apancx s o m - M  { ~ r t t ^ ~ C O P Y----------------------------------------------------- " -----------

DW tribulton (by p r tp ir tr ] ;  L»f> FV».f L»fla l«t(v« Sp»rt»»fi O M I /D IR i  Q *V . Q f* n  *  Im paetm i A g«n oy(l«*).

R *v  1 0 /7 /8 1



O F F I C E  O F  T H E  G O V E R N O R

£ p r i l  6, 1992

DIVISION OF ELECTIONS 
P.O. BOX AF
JUNEAU, ALASKA 99811-0105 
PHONE (907) 465-4611

R e p r e s e n t a t iv e  D a ve  D o n le y ,  C h a ir m a n  
H o u s e  J u d i c i a r y  C o m m itte e  
P .O .  B o x  V
J u n e a u , A la s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t iv e  D o n le y :

T h e  D i v i s i o n  o f  E l e c t i o n s  w o u ld  l i k e  t o  f o r m a l l y  r e q u e s t  t h a t  y o u  
b r i n g  CS f o r  H o u s e  B i l l  404 (S T A ) ,  "An A c t  a m e n d in g  t h e  
r e q u ir e m e n t s  f o r  c h a n g in g  v o t e r  r e s id e n c e ;  a m e n d in g  t h e  f i l i n g  
d e a d l in e  f o r  a c a n d id a t e  s e e k in g  t o  a p p e a r  o n  t h e  g e n e r a l  
e l e c t i o n  b a l l o t  a s  a c a n d id a t e  n o t  r e p r e s e n t in g  a  p o l i t i c a l  
p a r t y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e , "  b e f o r e  t h e  H o u s e  
J u d i c i a r y  C o m m itte e  f o r  a h e a r in g .

CS f o r  H o u s e  B i l l  404 (S T A ) a l lo w s  f o r  a  v o t e r  t o  r e q u e s t  t h a t  
t h e i r  v o t e r  r e g i s t r a t i o n  r e f l e c t  a c h a n g e  o f  a d d r e s s  b y  e x e c u t in g  
a s w o rn  s t a t e m e n t  w h ic h  c o u ld  b e  w i t n e s s e d  b y  a n o t a r y  p u b l i c ,  
c o m m is s io n e d  o f f i c e r  o f  t h e  arm ed  f o r c e s  i n c l u d i n g  t h e  N a t i o n a l  
G u a r d , d i s t r i c t  ju d g e  o r  m a g i s t r a t e ,  U n i t e d  S t a t e s  p o s t a l  
o f f i c i a l ,  r e g i s t r a t i o n  o f f i c i a l ,  o r  o t h e r  p e r s o n  q u a l i f i e d  t o  
a d m i n i s t e r  o a t h s  an d  d e le t e s  t h e  c u r r e n t  la n g u a g e  w h ic h  r e q u i r e s  
t h a t  t h e  v o t e r  e x e c u t e  an a f f i d a v i t .

T h is  b i l l  a l s o  a d d r e s s e s  t h e  f i l i n g  d e a d l in e  f o r  a c a n d id a t e  n o t  
r e p r e s e n t in g  a p o l i t i c a l  p a r t y  who i s  s e e k in g  t o  a p p e a r  o n  t h e  
g e n e r a l  e l e c t i o n  b a l l o t .  As y o u  know  t h e  C o u r t s  r u l e d  t h a t  t h e  
D i v i s i o n  o f  E l e c t i o n s  m u s t a c c e p t  t h e  f i l i n g  a p p l i c a t i o n  f o r  " n o  
p a r t y "  c a n d id a t e s  no s o o n e r  t h a n  P r im a r y  E l e c t i o n  D a y  o f  t h e  y e a r  
t h e  c a n d id a t e  w is h e s  t o  a p p e a r  o n  t h e  G e n e r a l E l e c t i o n  b a l l o t .  
S t a t u t e  p r e v i o u s l y  s e t  t h e  f i l i n g  d e a d l in e  f o r  a t  o r  b e f o r e  
5 :0 0 p m  A u g u s t  1 s t  as t h a t  d a t e ,  b u t  CSHB 404 (S T A ) c h a n g e s  t h a t  
d a t e  t o  P r im a r y  E l e c t i o n  D a y .

CS f o r  H o u s e  B i l l  404 (S T A ) r e c e iv e d  no o p p o s i t i o n  i n  t h e  H o u s e  
S t a t e  A f f a i r s  C o m m itte e  a n d  i s  a n e c e s s a r y  p ie c e  o f  l e g i s l a t i o n .
I  u r g e  y o u  t o  s c h e d u le  CS f o r  H o u se  B i l l  404 (S T A ) t o  b e h e a r d  i n  
t h e  H o u s e  J u d i c i a r y  C o m m itte e  a t  y o u r  e a r l i e s t  c o n v e n ie n c e .

S i n c e r e l y ,

C h a r io t  E . T h ic k s t u n ,  
D i r e c t o r

01-A2LH



JrtUUSb C O M M llT i ib  KJbPORT

Daie Referred: January 16, 1992 

Date o f  Com m ittee Action:

The STATE AFFAIRS Com m ittee considered: 

HOUSE B IL L  NO. 404

(7)
FURTHER REFERRALS: Judiciary

H B 404

FILING DEADLINE FOR CERTAIN  CANDIDATES

"An A ct am ending the filing deadline fo r a candidate seeking to appear on the general election ballot as a 

candidate not representing a political party; and providing fo r an e ffec tive  date."

RECOMMENDATIONS: 

be replaced w ith ___________ C.S

[ ] have attached amendments(s) 

[y ] do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ j additional referral to th e _____

[ ] the sam e title 

.p f ]  a new  title

Committee

ADOPTS: letter o f  Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal im p a c t______________________________

[ ] zero fisca l note

APPROVES PREVIOUS:

[ ] fiscal n o te (s )________

( D q it O u e )

[* ]  zero fisca l note(s) giic^'pV-j s

CHAIRMAN'S SIGNATURE

OTHER RECOMMENDATIONSSIGNING DO PASS



DIVISION OF ELECTIONS 
P.O. BOXAF
JUNEAU, ALASKA 99811-0105 
PHONE (907) 465-4611

S u b j : HB 4 0 4 , "A m e n d in g  f i l i n g  d e a d l in e  f o r  n o - p a r t y  c a n d id a t e
p e t i t i o n s "

D a t e :  F e b r u a r y  5 ,  1992

T h e  D i v i s i o n  o f  E l e c t i o n s  r e q u e s t e d  t h a t  HB 404 b e  d r a f t e d  t o  
c o r r e c t  i n  s t a t u t e  t h e  f i l i n g  d a t e  f o r  n o  p a r t y  c a n d id a t e  p e t i t i o n s  
b e c a u s e . t h e  e x i s t i n g  s t a t u t e  was . h e ld  t o  b e  u n c o n s t i t u t i o n a l  i n  
1 9 9 0 . I n  S y k e s  v .  D i v i s i o n  o f  E l e c t i o n s , t h e  s t a t e  s u p e r i o r  c o u r t  
d e t e r m in e d  t h a t  t h e  e x i s t i n g  A u g u s t  1 f i l i n g  d e a d l in e  d id  n o t  s e r v e  
a n y  c o m p e l l in g  s t a t e  i n t e r e s t .

We now r e q u e s t  t h a t  HB 404 b e  am ended t o  c h a n g e  t h e  d e a d l i n e  
fr o m  t h e  d a y  o f  t h e  p r im a r y  t o  S e p te m b e r  1 . I n  t h e  c u r r e n t  v e r s i o n  
o f  HB 404 t h e  d e a d l in e  f o r  f i l i n g  a no p a r t y  p e t i t i o n  i s  t h e  d a t e  
o f  t h e  p r im a r y  e l e c t i o n .  U pon f u r t h e r  r e v ie w  t h e  D i v i s i o n  
d e t e r m in e d  t h a t  i t  w o u ld  be b e s t  t o  c h a n g e  t h e  d a t e  s o  t h a t  i t  
w o u ld  b e  f i x e d  l i k e  t h e  p a r t y  c a n d id a c y  d e a d l in e  o f  J u n e  1 .

A ls o  we r e q u e s t  t h a t  t h e  C o m m itte e  c o n s id e r  a l l o w i n g  t h e  
D i v i s i o n  t o  a d d  a n o t h e r  s e c t i o n  t o  t h i s  b i l l  w h ic h  w o u ld  t a k e  c a r e  
o f  a p r o b le m  i n  AS 1 5 . 0 5 . 0 2 0 ( 1 0 ) .  T h is  s t a t u t e  r e q u ir e s  t h a t  w h en  
a v o t e r  c h a n g e s  h i s  o r  h e r  v o t i n g  r e s id e n c e  t h a t  t h e  v o t e r  e x e c u t e  
an  a f f i d a v i t  on a fo r m  p r e p a r e d  b y  t h e  d i r e c t o r  o f  e l e c t i o n s .  T h e  
A t t o r n e y  G e n e r a l 's  o f f i c e  r e c e n t l y  a d v is e d  t h e  D i v i s i o n  t h a t  t h e  
r e q u ir e d  a f f i d a v i t  c a n  n o t  b e  w it n e s s e d  b y  an  e l e c t i o n  o f f i c i a l  
s u c h  as a r e g i s t r a r .  AS 0 9 . 6 3 ,  t h e  c o d e  o f  c i v i l  p r o c e d u r e ,  
e x p r e s s l y  l i m i t s  who c a n  w it n e s s  an  a f f i d a v i t .  T h e s e  w i t n e s s e s  
i n c l u d e  a n o t a r y ,  m a g is t r a t e ,  ju d g e  o r  c o m m is s io n e d  o f f i c e r  i n  t h e  
m i l i t a r y .

T h e  D i v i s i o n  f e e l s  s t r o n g l y  t h a t  a v o t e r  s h o u ld  n o t  be 
r e q u ir e d  t o  f i n d  a s p e c i a l  t y p e  o f  w i t n e s s  t o  m ake a n  a d d r e s s  
c h a n g e . T h is  e x i s t i n g  s t a t u t o r y  p r o c e s s  r e q u i r e s  t h e  v o t e r  t o  go 
t o  m o re  e f f o r t  t h a n  w hen he o r  s h e  o r i g i n a l l y  r e g i s t e r e d  t o  v o t e  
s in c e  a t  t h a t  t im e  t h e  r e g i s t r a t i o n  c a n  b e  w it n e s s e d  b y  a 
r e g i s t r a r .

T h e  D i v i s i o n  u r g e s  t h e  c o m m it te e  t o  p a s s  o u t  HB 404 w i t h  t h e s e  
r e q u e s t e d  c h a n g e s .

c r ?  n c r p

v s /

M E M O R A N D U M

T o : R e p r e s e n t a t iv e  E u g e n e  K u b in a ,  C h a ir
H o u se  S t a t e  A f f a i r s  C o m m itte e

F ro m : C h a r i o t  E . T h ic k s t u n ,  D i r e c t o r  
D i v i s i o n  o f  E l e c t i o n s  
O f f i c e  o f  t h e  L t .  G o v e r n o r



•V A L T E R  J .  H IC K E L  
governor

S t a t e  o f  A l a s k a

o f f i c e  o f  t h e  g o v e r n o r  

J  n K E A U

January 16, 1992

The Honorable Ben Grussendorf 
Speaker of the House 

Alaska State Legislature 

State Capitol 

Juneau, A K  99801-1182

Dear Speaker Grussendorf:

Under the authority of art. Hi, sec. 18 of the Alaska constitution, I a m  transmitting 

a bill that would change the deadline by which a candidate not representing a 

political party must file a nominating petition for an office to be voted upon at the 

general election. The bill would change the deadline under A S  15.25.150 from the 

current date of August 1 in the year of a general election to the date of the primary 

election, which under A S  15.25.020 is the fourth Tuesday in August of that year.

In 1990, the superior court in Anchorage, in the case of Sykes v. Division of 

Elections. 3AN-90-5708 Civ., ruled that the August 1 date unconstitutionally 
burdened the constitutional right of access to the ballot of a candidate not 

representing a political party. The court found that the Division of Elections did not 

require over three months to process such a candidate's petition and, if the petition 

was sufficient, to take the administrative steps required in connection with the 

candidate's ballot placement. / a m  submitting this bill in response to that decision.

The Svkes court specifically noted that, for a candidate not representing a political 

party, a filing deadline that was no earlier than the date of the primary election 

would be constitutionally defensible. I have chosen the earliest deadline that the 

court found acceptable in order to give the Division of Elections the most time 

possible to accomplish its functions. For instance, under A S  15.58.080(a), the 

official election pamphlet must be mailed to all registered voters at least 30 days 

before the election, or no later than early October. It must be printed before it can 

be mailed, a process requiring two or three more weeks. A  filing deadline any later

TRANSMITTAL LETTER



than the date o f the primary would make it very difficult for the division to 

ascertain the sufficiency of the petition of a candidate not representing a political 

party and, if the petition is found sufficient, to rework the election pamphlet in 

time to meet the statutory deadlines. Similarly, in light of the statutory c o m m a n d  

in 15.20.082(a) that special absentee ballots be prepared so that they m a y  be 

sent to voters outside of the United States no later than 60 days before the 

genera! election, the division needs the earliest deadline constitutionally 
permissible.

Because this bill will affect the 1992 legislative election, I a m  proposing an 

immediate effective date.

I urge your prompt and favorable action on this bill.

Th e  Honorable B e n  Grussendorf

J a n u a r y  16, 1 9 9 2

P a g e  2

Governor
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- 1 9 9 2  LEG ISLAT IVE  S E S 5 I0N (H) Publish Date: 1 /1 6 /9 2

Revision D a t a : ____________________________
Title: Innnunity f o r  SERCt LEPCs,
and HSSTRC
Sponsor:
Requestor:

Governor

Governor

Department Affected: Environaen tal Conservation
gRU: S p i l l  P reven tion  and R e sp on se _____________
Component: S p i l l  P reven tion , Planning___________

and Management______
COMPONENT SERIAL NO.

EXPENDrTURES/REVENUES: (Thousands of Dolan)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES 1
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPfTAL

REVENUE 
FUND SOURCE:

FUN DWG: {Thousands of Dolara)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL ... 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME •
TEMPORARY

Estimate of currant ytar impact: None
ANALYSIS: (Attach a separata pegs if necessary.)

Prepared By: J an ice  A dair____________________________________ Phone: 465-5050
Division: C o m m is s io n e r 's  O f f i c e ______________________ . Data: Decembe r  10> 1991--------------

Approved by Commissioner: 0 ^  1AJ. — j —------------------------------------------
Agency: Departm ent: o f  E n -A ^ d n m en ta l C o n s e r v a t i o n ------------------------ Data: D ecem ber 1 0 , 1991

Dbwfot/bon (by praparar): Lag. Fs>.. lagblatfc/a Sponsor, Raguaator Of/B/DBR. Gov. Lagb. Otc.. & Impactad A gan eylb al.

C O M w ' m  C O P Y



^WSIEGISLATTVE SESSION (H) Publish Date: 1/16/92

Revision Date:__________________________ _

Title: An Act providing tor immunity for the Alaska Emergency

Response Comm._________________ ______________

Sponsor: Rules Committee_________________________

Department Affected: Administration 

BRU: Risk Management_________

Component: Risk Management

Requestor: Governor COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact No impact on the Division of Risk Management's budget. 

ANALYSIS: (Attach a separate page if necessary.)

See attached.

Prepared by: Donald J. Hitchcock____________________________________ Phone: 465-2180_______________________________
Division: Risk Management  Date: /j? • (o • _________________________

Approved by Commissioner: Nancy Bear Usera > 7 ^ x - - d y  _________________________
Agency: Administration * Date: \ * d> , / <j f •

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 P a g e _ 1 _ o f _
an/FN/3«621A.KP/1
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CONTINUATION OF FISCAL NOTE ANALYSIS
HB 407

An act providing statutory immunity fo r  the A laska State Emergency Response Com m ission 

and the Hazardous Substance Sp ill Technology Review Council and their members w hile 

acting within the course and scope o f  their o ffic ia l duties unless gross negligence or 
intentional misconduct is involved. G ross negligence, intentional misconduct o r acts which 

fa ll under federal law arc excluded from  this immunity statute.

This b ill w ill make it easier to ge t qualified members to serve on these very  sensitive and 

im portant Commissions. The D ivision o f  R isk  Management is in favor o f  this legislation.

C O M M I T T E E  C O P Y

p a g e  2 o f  2
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D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T IO N

OFFICE OF THE COMMISSIONER 
410 WILLOUGHBY AVENUE, SUITE 105 
JUNEAU, AK 99801-1795

W A L T E R  J. HICKEL, G O V E R N O R

I Phone: (907) 465-5000 
Fax: (907) 465-5070

April 22, 1992

The Honorable Dave Donley 
Chairman
House Judiciary Committee 
P.O. Box V 
Juneau. AK 99811

Dear Representative Donley:

HB 407 was recently referred to your committee from the House Resources 
Committee. This bill would provide immunity to the members of the Alaska State 
Emergency Response Commission (SERC), the Local Emergency Planning 
Committees (LEPCs) created under the SERC, and the Hazardous Substance Spill 
Technology Review Council (HSSTRC or TRC) for their acts or omissions which are in 
accordance with their official duties, unless the act or omission constitutes gross 
negligence or intentional misconduct or which may be the subject of relief under an 
applicable federal law.

As explained in the Governor’s transmittal letter, state officials and members of the 
public serve on the SERC, the LEPCs and the RTC. Each of these entities is charged 
with tasks relating to hazardous substance emergency planning and preparedness, 
community right-to-know reporting, toxic substance release reporting, and the 
management of hazardous substances. The potential exposure to liability arising from 
these statutorily mandated activities may discourage qualified individuals from 
accepting appointments to the SERC, LEPCs and RTC.

The success of the SERC, LEPCs and RTC are critical to the success of the State of 
Alaska in emergency preparedness when dealing with oil spills or other hazardous 
substance releases. Enclosed herewith is a legal opinion relating to this issue that 
may be of interest to the members of your committee when reviewing HB 407. While 
the opinion is long, the pertinent part begins on page 32. We are also enclosing 
statutes from other states which have adopted this kind of immunity for members of 
their SERC, and the federal law allowing for citizen suits against members of a SERC.

'V mimed 'in rucytic') iwtei d V C: It



The Honorable Dave Donley -2- April 22, 1992

We respectfully ask that you schedule this bill for a hearing at the earliest possible 
convenience. We look forward to your favorable action.

If you need any further information, please do not hesitate to contact me, at 465-5010.

Sincerely,

uanice Adair 
Assistant Commissioner

JA/vr/ars (asdlr\donley.407)
Enclosures: Legal Opinion 

Statutes

cc: Paul Fuhs, Governor’s Office



Date of Committee Actidn: ŷ |6l|c( ^ '

The RESOURCES Committee considered: HB 407

HOUSE BILL NO. 407 IMMUNITY FOR ACTIONS TAKEN UNDER AS 46.13

"An Act providing immunity for the Alaska State Emergency Response Commission, the local emergency 
planning committees, and the Hazardous Substance Spill Technology Review Council and their members for 
actions taken under AS 46.13; and providing for an effective date."

[ ] the same title 
.[ ] a new title

(9 ) L o u s e  c o m m i t t e e  R E P ( £ r
Date Referred: March 9, 1992 FURTHER REFERRALS: JUDICIARY

Committee

ADOPTS:_______________________________ letter o f Intent

ATTACHES NEW FISCAL NOTE(s): (Dtpt)

[ ] fiscal impact________________________ _

[ ] zero fiscal note_________________________

APPROVES PREVIOUS:

[ ] fiscal note(s)_______________________

[ ] zero fiscal note(s)

RECOMMENDATIONS : 
be replaced w ith_______

] have attached amendments(s)
] do pass 
] do not pass 
] no recommendations 
] individual recommendations 
] additional referral to the____

S I G N I N G  D O  P A S S O T H E R  R E C O M M E N D A T I O N S

-TXaa-h — ___________

C H A I R M A N 'S  S I G N A T U R E



M E M O R A N D U M S t a t e  o f  A l a s k a
‘Department of Law

TO:

FROM:

Hon, .John A. Sandor 
Commissioner 
Department o f
Environmental Conservation

T T h m .
arie  Sansone

DATE: 

FILE NO.: 

TEL. NO.: 

SUBJECT:

(O rvuL
Mari& Sansone 
A ss ista n t Attorney General 
Natural Resources Section*—Juneau

March 31, 1992

663-91-0483

465-3600

T ort l i a b i l i t y  and 
emergency response 
planning

The attached memorandum o f  ad v ice  was prepared in 
response t o  the State Emergency Response Com mission's (SERC's) 
requ est fo r  adv ice  dated May 13, 1991, concern ing SERC a u th ority  
and the l i a b i l i t y  o f  responders. In a d d ition , t h is  memorandum o f  
advice  supersedes the memorandum dated O ctober 29, 1990, which was 
prepared in  response to  SERC's request fo r  adv ice  dated July 30, 
1990, concern ing the l i a b i l i t y  o f  the s ta te  and the members o f  the 
SERC, the lo c a l  emergency planning committees (LEPCs), and the 
Hazardous Substance S p i l l  Technology Review C ouncil (HSSTRC) fo r  
a c tio n s  taken under AS 46 .13 . The Department o f  Law had in d ica ted  
in  th a t memorandum that fu rth er le g a l an a ly s is  would be undertaken 
in  con n ection  w ith proposed immunity le g is la t io n  fo r  these e n t i t ie s  
and th e ir  members.

A lso  attached fo r  your convenience are co p ie s  o f  House 
B i l l  No. 407 and Senate B i l l  No. 359, the proposed immunity 
le g is la t io n ,  along with the g ov ern or 's  tra n sm itta l le t t e r s  dated 
January 16, 1992, and the Memorandum o f  Agreement (Indemnity
Agreement), executed June 13, 1991 which p rov id es  the members o f  
the SERC, the LEPCs, and the HSSTRC a guarantee o f  defense and 
in d em n ifica tion  fo r  neg ligence claim s u n t il  such tim e as immunity 
le g is la t io n  i s  enacted.

P lease do not h e s ita te  to  con ta ct me a t the number 
in d ica ted  above i f  you have any questions regarding th is  m atter.

MS:tg

Enclosures

cc  w /e n c .: Jan ice  A dair, DEC, S p ecia l A ss ista n t
Amy S k ilbred , DEC, SERC C oordinator 
Cam ille Stephens, DEC, DSPAR
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T o r t  l i a b i l i t y  a n d  
e m e rg e n c y  r e s p o n s e  
p l a n n in g

On b e h a l f  o f  t h e  A la s k a  S t a t e  E m e rg e n c y  R e s p o n s e  Com­
m i s s io n ,  y o u  h a v e  a s k e d  w h e th e r  t h e  c o m m is s io n  m ay d e le g a t e  t o  a 
c o m m it te e  t h e  a u t h o r i t y  t o  g r a n t  i n t e r i m  a p p r o v a l  o f  e m e rg e n c y  
p la n s .  T h e  s t a t u t e s  t h a t  c r e a t e  t h e  c o m m is s io n  a n d  s p e c i f y  i t s  
p o w e rs  d o  n o t  a u t h o r i z e  t h e  d e l e g a t i o n  o f  a u t h o r i t y ;  t h e r e f o r e ,  
t h e  c o m m is s io n  m ay n o t  d e le g a t e  i n t e r i m  a p p r o v a l  a u t h o r i t y .

Y o u  a l s o  r e q u e s t e d  o u r  a d v ic e  c o n c e r n in g  t h e  p o t e n t i a l  
t o r t  l i a b i l i t y  a s s o c ia t e d  w i t h  r e s p o n s e  a c t i o n s  c a r r i e d  o u t  i n  
a c c o r d a n c e  w i t h  e m e rg e n c y  p la n s .  A n u m b e r o f  s t a t u t e s  t h a t  p r o ­
v i d e  im m u n it y  u n d e r  s p e c i f i e d  c ir c u m s t a n c e s  a r e  d is c u s s e d  b e lo w , 
a s  i s  AS 0 9 . 5 0 . 2 5 0 ( 1 ) ,  w h ic h  e s t a b l i s h e s  t h e  " d i s c r e t i o n a r y  f u n c ­
t i o n  e x c e p t io n "  t o  s t a t e  t o r t  l i a b i l i t y .  I n  a d d i t i o n ,  i n  a
m em orandum  d a te d  O c to b e r  2 9 , 1 9 9 0 , t h e  D e p a r tm e n t  o f  Law a d v is e d  
y o u  t h a t  t h e  p o t e n t i a l  l i a b i l i t y  o f  t h e  A la s k a  S t a t e  E m e rg e n c y  
R e s p o n s e  C o m m is s io n , t h e  l o c a l  e m e rg e n c y  p l a n n i n g  c o m m it te e s ,  a n d  
t h e  H a z a r d o u s  S u b s ta n c e  S p i l l  T e c h n o lo g y  R e v ie w  C o u n c i l  a n d  t h e i r  
m em bers w o u ld  b e  a d d r e s s e d  i n  g r e a t e r  d e t a i l  i n  c o n n e c t io n  w i t h
p r o p o s e d  im m u n it y  l e g i s l a t i o n .  H o u s e  B i l l  N o . 407 a n d  S e n a te
B i l l  N o . 3 5 9 , w h ic h  w o u ld  p r o v id e  im m u n it y ,  w e re  in t r o d u c e d  i n  
t h e  l e g i s l a t u r e  o n  J a n u a r y  1 6 , 1 9 9 2 , a n d  t h e  p o t e n t i a l  t o r t
l i a b i l i t y  o f  t h e s e  e n t i t i e s  a n d  t h e i r  m em bers i s  d is c u s s e d  b e lo w . 
C o n c lu s io n s  a n d  r e c o m m e n d a tio n s  a r e  fo u n d  b e g in n in g  o n  p a g e  3 5 .

BACKGROUND

T h e  E m e rg e n c y  P la n n in g  a n d  C o m m u n ity  R ig h t - t o - K n o w  A c t  
o f  1 9 8 6 , 42 U . S . C . A .  S§ 1 1 0 0 1 — 1 1 0 5 0  (1 9 9 1 )  ( T i t l e  I I I  o f  t h e
S u p e r fu n d  A m end m en ts a n d  R e a u t h o r i z a t i o n  A c t  o f  1 9 8 6  (SARA T i t l e  
I I I ) ) ,  w h ic h  p r o v id e s  t h e  l e g a l  fr a m e w o r k  f o r  e m e rg e n c y  p la n n in g  
f o r  e x t r e m e ly  h a z a r d o u s  s u b s t a n c e s ,  w as p a s s e d  i n  r e s p o n s e  t o  t h e  
t r a g i c  c h e m ic a l a c c id e n t  i n  1984 a t  B h o p a l,  I n d i a .  H .R . R e p . N o. 
9 9 - 2 5 3 ( 1 ) ,  9 9 t h  C o n g .,  1 s t  S e s s . ,  V o l .  4 ,  a t  258 ( 1 9 8 5 ) ,
r e p r i n t e d  i n  1 9 8 6  U . S . C . C . A . N .  2 8 3 5 , 2 9 3 2 . SARA T i t l e  I I I  h a s
tw o  d i s t i n c t  p a r t s :  a n  e m e rg e n c y  p l a n n in g  m e c h a n is m  a n d  commun­
i t y  r i g h t - t o - k n o w  p r o v i s i o n s .  T h e  e m e rg e n c y  p l a n n in g  p r o v i s i o n s
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r e q u i r e  t h e  g o v e r n o r  o f  e a c h  s t a t e  t o  e s t a b l i s h  a n  e m e rg e n c y  
p l a n n in g  c o m m is s io n  a n d  t o  a p p o in t  t o  t h e  c o m m is s io n  p e r s o n s  w i t h  
t e c h n i c a l  e x p e r t i s e  i n  e m e rg e n c y  r e s p o n s e .  T h e  c o m m is s io n  i n  
t u r n  s e t s  u p  e m e rg e n c y  p la n n in g  d i s t r i c t s  a n d  a p p o in t s  a n  e m e r­
g e n c y  p la n n in g  c o m m it te e  f o r  e a c h  d i s t r i c t .  U s in g  i n f o r m a t i o n  
p r o v id e d  b y  f a c i l i t i e s  t h a t  s t o r e ,  u s e ,  o r  r e l e a s e  c e r t a i n  
c h e m ic a ls ,  t h e  l o c a l  c o m m it te e s  a r e  r e q u ir e d  t o  p r e p a r e  e m e rg e n c y  
p l a n s .  42  U . S .C .A .  SS 1 1 0 0 1 — 1 1 0 0 5 .

I .  A D M IN IS T R A T IV E  E N T IT IE S  ESTA B LISH ED  BY AS 4 6 .1 3

A . T h e  A la s k a  S t a t e  E m e rg e n c y  R e s p o n s e  C o m m is s io n  a n d  t h e  
L o c a l  E m e rg e n c y  P la n n in g  C o m m itte e s ______________________________

T h e  A la s k a  S t a t e  E m e rg e n c y  R e s p o n s e  C o m m is s io n  ( A la s k a  
S E R C ), e s t a b l i s h e d  a s  o f  S e p te m b e r 2 4 , 1 9 9 0 , b y  AS 4 6 . 1 3 . 0 1 0 ,  i s  
a c o n t i n u a t i o n  o f  t h e  c o m m is s io n  e s t a b l i s h e d  on O c t o b e r  2 1 , 1 9 8 7 , 
b y  A d m i n i s t r a t i v e  O r d e r  N o . 1 0 3 . S e c . 2 5 ,  c h .  1 9 0 , SLA 1 9 9 0 . 
AS 4 6 . 1 3 . 0 2 0  p r e s c r ib e s  i t s  c o m p o s i t io n :

T h e  c o m m is s io n  c o n s i s t s  o f  t h e  c o m m is s io n e r s  o f  
c o m m u n ity  a n d  r e g i o n a l  a f f a i r s ,  e n v ir o n m e n t a l  
c o n s e r v a t io n ,  f i s h  a n d  gam e, h e a l t h  a n d  s o c i a l  
s e r v i c e s ,  l a b o r ,  n a t u r a l  r e s o u r c e s ,  p u b l i c  s a f e t y ,  
a n d  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s ,  o r  t h e  
d e s ig n e e s  o f  t h e  c o m m is s io n e r s ,  t h e  a d j u t a n t  g e n ­
e r a l  o f  t h e  D e p a r tm e n t ^ f  M i l i t a r y  a n d  V e t e r a n s '  
A f f a i r s  o r  a  d e s ig n e e ,  a n d  s e v e n  m em bers o f  t h e  
p u b l i c  t o  b e  a p p o in t e d  b y  t h e  g o v e r n o r .  . . .

U n d e r SARA T i t l e  I I I ,  a s t a t e  e m e rg e n c y  r e s p o n s e  com­
m i s s io n  i s  r e q u ir e d  t o  e s t a b l i s h  e m e rg e n c y  p la n n in g  d i s t r i c t s  t o  
f a c i l i t a t e  t h e  p r e p a r a t io n  a n d  im p le m e n t a t io n  o f  e m e rg e n c y  
r e s p o n s e  p l a n s .  Two s t a t e  s t a t u t e s  g o v e r n  d i s t r i c t  b o u n d a r ie s .  
U n d e r AS 4 6 . 1 3 . 0 4 0 ( 2 ) ,  t h e  A la s k a  SERC i s  g iv e n  t h e  a u t h o r i t y  t o  
d e s ig n a t e  a n d  r e v i s e  a s  n e c e s s a r y  d i s t r i c t  b o u n d a r ie s ,  u s in g  t h e  
b o u n d a r ie s  o f  r e g io n s  e s t a b l i s h e d  b y  t h e  D e p a r tm e n t  o f  E n v ir o n ­
m e n t a l  C o n s e r v a t io n  (DEC) u n d e r  AS 4 6 . 0 4 . 2 0 0 — 4 6 . 0 4 . 2 1 0  f o r  t h e  
s t a t e  m a s te r  a n d  t h e  r e g i o n a l  m a s te r  o i l  a n d  h a z a r d o u s  s u b s t a n c e  
d is c h a r g e  p r e v e n t io n  a n d  c o n t in g e n c y  p la n s  ( s t a t e  m a s t e r  p la n  and  
r e g i o n a l  m a s te r  p la n s )  a n d  o f  p o l i t i c a l  s u b d i v i s i o n s  w h e re  a p p r o ­
p r i a t e .  U n d e r  AS 4 6 . 1 3 . 0 6 0 ,  u n le s s  o t h e r w is e  d e s ig n a t e d  b y  t h e  
A la s k a  SERC, t h e  b o u n d a r ie s  f o r  t h e  d i s t r i c t s  a r e  t h e  r e g io n s  
d e s ig n a t e d  b y  DEC f o r  t h e  r e g i o n a l  m a s te r  p l a n s .  T h e  A la s k a  SERC 
h a s  c r e a t e d  25 l o c a l  e m e rg e n c y  p la n n in g  d i s t r i c t s .

T h e  A la s k a  SERC a p p o in t s  t h e  m em bers o f  a l o c a l  e m e r­
g e n c y  p la n n in g  c o m m it te e  (LE PC ) f o r  e a c h  d i s t r i c t .  E a c h  LEPC
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m u s t in c l u d e  r e p r e s e n t a t i v e s  fr o m  e a c h  o f  t h e  f o l l o w i n g  g r o u p s :  
e le c t e d  s t a t e  a n d  l o c a l  o f f i c i a l s ;  la w  e n fo r c e m e n t ,  c i v i l  
d e f e n s e ,  f i r e f i g h t i n g ,  f i r s t  a i d ,  h e a l t h ,  l o c a l  e n v ir o n m e n t a l ,  
h o s p i t a l ,  a n d  t r a n s p o r t a t i o n  p e r s o n n e l ;  b r o a d c a s t  a n d  p r i n t  
m e d ia ;  c o m m u n ity  g r o u p s ;  a n d  o w n e rs  a n d  o p e r a t o r s  o f  f a c i l i t i e s  
s u b j e c t  t o  SARA T i t l e  I I I  (c o v e r e d  f a c i l i t i e s ) . T h e  A la s k a  SERC 
may r e v i s e  i t s  a p p o in t m e n t s  t o  t h e  LEPC s a s  i t  deem s a p p r o p r i a t e .  
I n  a d d i t i o n ,  i n t e r e s t e d  p e r s o n s  m ay p e t i t i o n  t h e  c o m m is s io n  t o  
m o d if y  t h e  m e m b e rs h ip  o f  a n  LEPC . 42 U . S . C . A .  § 1 1 0 0 1 ( c ) - ( d ) ; 
AS 4 6 . 1 3 . 0 4 0 ( 5 ) .  U n d e r  SARA T i t l e  I I I ,  s t a t e  e m e rg e n c y  r e s p o n s e  
c o m m is s io n s  w e re  r e q u ir e d  t o  e s t a b l i s h  a n  LEPC f o r  e a c h  l o c a l  
e m e rg e n c y  p la n n in g  d i s t r i c t  b y  A u g u s t  1 9 8 7 . 42 U . S . C . A .
S 1 1 0 0 1 ( c ) .  T h e  A la s k a  SERC h a s  c u r r e n t l y  a p p o in t e d  11 LEPC s f o r  
25 d i s t r i c t s ,  a n d  t h u s  i s  n o t  i n  c o m p lia n c e  w i t h  SARA T i t l e  I I I .

T h e  A la s k a  SERC s u p e r v is e s  a n d  c o o r d in a t e s  t h e  a c t i v i ­
t i e s  o f  t h e  L E P C s . 42 U . S . C . A .  S 1 1 0 0 1 ( a ) ;  AS 4 6 . 1 3 . 0 4 0 ( 6 ) .  T h e  
d u t i e s  o f  t h e  LEPC s a r e  p r e s c r ib e d  t h r o u g h o u t  SARA T i t l e  I I I  a n d  
i n  AS 4 6 . 1 3 . 0 8 0 .  U n d e r SARA T i t l e  I I I ,  t h e  LEPC s w e re  r e q u ir e d  
t o  d e v e lo p  e m e rg e n c y  r e s p o n s e  p la n s  f o r  e x t r e m e ly  h a z a r d o u s  s u b ­
s t a n c e s  b y  O c to b e r  1 7 , 1 9 8 8 , a r ^  t o  r e v ie w  t h e  p la n s  a t  l e a s t
a n n u a l l y  t h e r e a f t e r .  42 U . S . C . A .  S 1 1 0 0 3 ( a ) .  SARA T i t l e  I I I  
r e q u ir e s  e a c h  LEPC t o  s u b m it  i t s  p la n s  t o  t h e  A la s k a  SERC f o r  
r e v ie w  a n d  r e c o m m e n d a t io n s  a s  m ay b e n e c e s s a r y  t o  e n s u r e  c o o r d i ­
n a t i o n  w i t h  t h e  p la n s  o f  o t h e r  d i s t r i c t s .  I d .  . S 1 1 0 0 3 ( e ) .
S t a t e  la w  r e q u ir e s  i n  a d d i t i o n  t h a t  t h e  p la n s  p r e p a r e d  b y  t h e  
LEPC s in c l u d e  p r o c e d u r e s  t o  b e  f o l lo w e d  i n  t h e  e v e n t  o f  a
h a z a r d o u s  s u b s t a n c e  r e l e a s e .  AS 4 6 . 1 3 . 0 9 0 ( a ) ( 2 ) .  U n d e r 
AS 4 6 . 1 3 . 0 4 0 ( 4 )  a n d  AS 4 6 . 1 3 . 0 4 5 ( a ) ,  t h e  A la s k a  SERC m u s t  r e v ie w  
a n d  a p p r o v e  t h e  e x t r e m e ly  h a z a r d o u s  s u b s t a n c e s  a n d  h a z a r d o u s  
s u b s t a n c e s  e m e rg e n c y  p la n s .

T h e  A la s k a  SERC a l s o  r e v ie w s  a n d  a p p r o v e s  t h e  s t a t e  a n d  
r e g i o n a l  m a s te r  p la n s  a n d  t h e  s t a t e ,  i n t e r j u r i s d i c t i o n a l ,  a n d  
l o c a l  p la n s  p r e p a r e d  u n d e r  t h e  A la s k a  D i s a s t e r  A c t ,  AS 2 6 . 2 3 ,  t o  
t h e  e x t e n t  t h e  l a t t e r  p la n s  p e r t a i n  t o  h a z a r d o u s  s u b s t a n c e  
r e s p o n s e .  AS 2 6 . 2 3 . 2 1 5 ;  AS 4 6 . 1 3 . 0 4 0 ( 3 ) - ( 4 ) .  T h e  A la s k a  SERC i s  
d i r e c t e d  t o  u s e  t h e  c r i t e r i a  e s t a b l i s h e d  b y  AS 4 6 . 1 3 . 0 4 5 1 f o r

AS 4 6 . 1 3 . 0 4 5  p r o v id e s * .

PLAN APPROVAL; IN C ID E N T  COMMAND SYSTEM S.
(a )  T h e  c o m m is s io n  s h a l l  r e v ie w  a n d  e x e r c is e  
a p p r o v a l  a u t h o r i t y  o v e r  l o c a l ,  i n t e r j u r i s d i c ­
t i o n a l ,  r e g i o n a l ,  a n d  s t a t e  p la n s  f o r  h a z a r d o u s  
s u b s ta n c e  d is c h a r g e  r e s p o n s e ,  i n c l u d i n g  p la n s  
p r e p a r e d  u n d e r  AS 2 6 . 2 3 ,  AS 4 6 . 0 4 . 2 0 0 — 4 6 . 0 4 . 2 1 0 ,

( c o n t i n u e d . . . )
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t h e  r e v ie w  a n d  a p p r o v a l  o f  t h e  v a r i o u s  p l a n s ,  a n d  t o  a d o p t  
r e g u l a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  AS 4 6 . 1 3  a n d  t h e  e m e r­
g e n c y  p l a n n in g  p r o v i s i o n s  o f  SARA T i t l e  I I I .  AS 4 6 . 1 3 . 0 4 0 ( 4 )  a n d  
( 1 1 ) .

B.  T h e  H a z a r d o u s  S u b s ta n c e  S p i l l  T e c h n o lo g y  R e v ie w  C o u n c i l

T h e  l e g i s l a t u r e  e s t a b l i s h e d  t h e  H a z a r d o u s  S u b s ta n c e  
S p i l l  T e c h n o lo g y  R e v ie w  C o u n c i l  (HSSTRC) i n  t h e  A la s k a  SERC t o  
a s s i s t  i n  t h e  i d e n t i f i c a t i o n  o f  c o n t a in m e n t  a n d  c le a n u p  p r o d u c t s  
a n d  p r o c e d u r e s  f o r  a r c t i c  a n d  s u b - a r c t i c  h a z a r d o u s  s u b s t a n c e  
r e l e a s e s  a n d  t o  m ake re c o m m e n d a tio n s  t o  s t a t e  a g e n c ie s  r e g a r d in g  
t h e i r  u s e .  AS 4 6 . 1 3 . 1 0 0 — 4 6 . 1 3 . 1 1 0 .  T h e  HSSTRC c o n s i s t s  o f  t h e  
c o m m is s io n e r  o f  DEC, t h e  a d j u t a n t  g e n e r a l  o f  t h e  D e p a r tm e n t  o f  
M i l i t a r y  a n d  V e t e r a n s '  A f f a i r s  (D M V A ), a r e p r e s e n t a t i v e  o f  t h e  
U n i v e r s i t y  o f  A la s k a  a p p o in t e d  b y  t h e  g o v e r n o r ,  t h e  g o v e r n o r 's  
s e n i o r  s c ie n c e  a d v i s o r ,  a  r e p r e s e n t a t i v e  o f  t h e  P r in c e  W i l l i a m  
S o u n d  S c ie n c e  C e n t e r  a p p o in t e d  b y  t h e  g o v e r n o r ,  a n d  f o u r  m em b ers, 
a p p o in t e d  b y  t h e  g o v e r n o r ,  w i t h  b r o a d  e x p e r t i s e  i n  p h y s i c a l  o r  
b i o l o g i c a l  s c ie n c e ?  o i l  t e c h n o lo g y ,  t r a n s p o r t a t i o n ,  o r  m an age­
m e n t ;  f i s h e r i e s ;  e c o n o m ic s ;  e n v ir o n m e n t a l  e n g i n e e r in g ;  o r  la w .  
T h e  U . S .  C o a s t  G u a rd  a n d  t h e  U . S .  E n v ir o n m e n t a l  P r o t e c t i o n  A g e n c y  
(E P A ) m ay e a c h  a p p o in t  an  e m p lo y e e  t o  t h e  c o u n c i l  t o  r e p r e s e n t  

t h e i r  a g e n c ie s  a s  n o n v o t in g  m em b ers. AS 4 6 . 1 3 . 1 1 0 ( b ) .

1 ( . . . c o n t i n u e d )
a n d  t h i s  c h a p t e r .

(b ) B e fo r e  a p p r o v in g  a  p la n ,  t h e  c o m m is s io n  
s h a l l  e n s u r e  t h a t  t h e  p la n  in c l u d e s  a n  i n c i d e n t  
command s y s te m  t h a t  d e s c r ib e s  t h e  r e s p e c t i v e  r o l e s  
o f  a f f e c t e d  p e r s o n s  a n d  a g e n c ie s  i n  a  c l e a r  a n d  
s p e c i f i c  m a n n e r a n d  t h a t  t h e  r e s p e c t iv e  r o l e s  o f  
s t a t e  a g e n c ie s  a r e  c o n s i s t e n t  w i t h  t h e i r  s t a t u t o r y  
d u t i e s .  T h e  c o m m is s io n  s h a l l  a l s o  e n s u r e  t h a t  t h e  
p la n s  a r e  w e l l - i n t e g r a t e d  w i t h  r e l a t e d  p l a n s .

( c )  T o  t h e  e x t e n t  c o n s i s t e n t  w i t h  o t h e r  la w , 
a n  i n c i d e n t  command s y s te m  a p p r o v e d  u n d e r  t h i s  
s e c t i o n  m u s t p r o v id e  t h e  A la s k a  d i v i s i o n  o f  e m e r­
g e n c y  s e r v i c e s  h a s  a m a jo r  r o l e  i n  m o b i l i z a t i o n  o f  
p e r s o n n e l  a n d  r e s o u r c e s ,  c o m m u n ic a t io n s ,  t r a n s p o r ­
t a t i o n  p la n n i n g ,  a n d  o t h e r  l o g i s t i c s  i n v o l v e d  i n  a 
s t a t e  r e s p o n s e  t o  an  im m in e n t  o r  a c t u a l  h a z a r d o u s  
s u b s t a n c e  d is c h a r g e .



H o n .  J o h n  A .  S a n d o r ,  C c m m 'r
D e p ' t  o f  E n v t l .  C o n s e c r a t i o n
O u r  f i l e  #  6 6 3 - 9 1 - 0 4 8 3

M a r c h  3 1 ,  1 9 9 2
P a g e  5

T h e  H S S T R C  is c h a r g e d  w i t h  a v a r i e t y  of t a s k s  r e l a t e d  
to h a z a r d o u s  s u b s t a n c e  research. T h e  c o u n c i l  r e c o m m e n d s  r e s e a r c h  
t o p i c s  t o  DEC; e s t a b l i s h e s  D E C  spill t e c h n o l o g y  t e s t i n g  p r o t o­
cols; i d e n t i f i e s  r e s e a r c h  f u n d i n g  sources; m a k e s  p r o p o s a l s  to the 
governor, t h e  A l a s k a  SERC, and o t h e r  e n t i t i e s  t o  e n c o u r a g e  and 
fund d i s c h a r g e  p r e v e n t i o n  and response; c o m p i l e s  a n d  m a i n t a i n s  
i n f o r m a t i o n  r e l a t e d  t o  c o n t a i n m e n t  and c l e a n u p  technology, h a z­
ardo u s  s u b s t a n c e s  management, i n d u s t r y  a n d  g o v e r n m e n t  p r a c t i c e s  
and laws, a n d  D E C  research; and p e r f o r m s  o t h e r  f u n c t i o n s  as 
r e q u e s t e d  b y  t h e  A l a s k a  SERC. A S  46.13.120.

II. E M E R G E N C Y  PLANS

A. E m e r g e n c y  P l a n n i n g  for H a z a r d o u s  a n d  E x t r e m e l y  H a z a r d -  
ous S u b s t a n c e s  U n d e r  a s  46.13 and SARA T i t l e  III_________

T h e  e m e r g e n c y  r e s p o n s e  p l a n s  p r e p a r e d  b y  t h e  LEPCs 
e s t a b l i s h  t h e  p r o c e d u r e s  to be f o l l o w e d  in t h e  e v e n t  of a r e l e a s e  
of e x t r e m e l y  h a z a r d o u s  s u b s t a n c e s  as d e f i n e d  b y  f e d e r a l  law, plus 
the p r o c e d u r e s  t o  b e  follo w e d  in the e v e n t  o f  a r e l e a s e  of
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h a z a r d o u s  s u b s t a n c e s  a s  d e f in e d  b y  s t a t e  l a w . 2 E a c h  p la n  m u s t 
i n c l u d e :

(1 )  I d e n t i f i c a t i o n  o f  c o v e r e d  f a c i l i t i e s ,  
r o u t e s  l i k e l y  t o  b e  u s e d  t o  t r a n s p o r t  e x t r e m e ly  
h a z a r d o u s  s u b s t a n c e s ,  a n d  a d d i t i o n a l  f a c i l i t i e s  
c o n t r i b u t i n g  o r  s u b je c t e d  t o  a d d i t i o n a l  r i s k  d u e  
t o  t h e i r  p r o x i m i t y  t o  c o v e r e d  f a c i l i t i e s ,  s u c h  a s  
h o s p i t a l s  o r  n a t u r a l  g a s  f a c i l i t i e s ;

(2 )  P r o c e d u r e s  t o  b^j f o l l o w e d  b y  f a c i l i t i e s  
a n d  l o c a l  e m e rg e n c y  a n d  m e d ic a l  p e r s o n n e l  t o  
r e s p o n d  t o  a  r e l e a s e  o f  h a z a r d o u s  o r  e x t r e m e ly  
h a z a r d o u s  s u b s t a n c e s ;

E m e rg e n c y  p la n n in g  u n d e r  SARA T i t l e  I I I  p e r t a i n s  t o  some 360 
s u b s t a n c e s  o n  E P A 's  L i s t  o f  E x t r e m e ly  H a z a r d o u s  S u b s ta n c e s ,  w h ic h
i s  p u b l is h e d  a t  40 C . F . R .  P a r t  355  a p p e n d ic e s  A -B  ( 1 9 9 1 ) .  T h e
l i s t  e s t a b l i s h e s  t h r e s h o l d  p la n n in g  q u a n t i t i e s  f o r  e a c h  s u b ­
s t a n c e .  S ee 42 U . S . C . A .  § 1 1 0 0 2 ( a ) .  E x c e p t  f o r  e m e rg e n c y
n o t i f i c a t i o n  p r o c e d u r e s  a p p l i c a b l e  t o  c o v e r e d  f a c i l i t i e s ,  SARA
T i t l e  I I I  d o e s  n o t  a p p ly  t o  t h e  t r a n s p o r t a t i o n  o r  s t o r a g e  
i n c i d e n t  t o  t r a n s p o r t a t i o n  o f  e x t r e m e ly  h a z a r d o u s  s u b s t a n c e s .  
42 U . S . C . A .  § 1 1 0 4 7 .

I n  c o n t r a s t ,  AS 4 6 . 1 3 . 0 9 0 ( a ) ( 2 )  r e q u i r e s  t h a t  t h e  e m e r­
g e n c y  p la n s  c o n t a in  p r o c e d u r e s  t o  b e f o l lo w e d  i n  t h e  e v e n t  o f  a 
r e l e a s e  o f  " h a z a r d o u s  s u b s t a n c e s . "  " H a z a r d o u s  s u b s t a n c e "  i s  
d e f in e d  v e r y  b r o a d ly  t o  m ean :

(A ) an  e le m e n t  o r  com pound w h ic h ,  
w hen i t  e n t e r s  i n t o  t h e  a tm o s p h e r e  o r  i n  o r  
u p o n  t h e  w a t e r  o r  s u r f a c e  o r  s u b s u r f a c e  la n d  
o f  t h e  s t a t e ,  p r e s e n t s  a n  im m in e n t  a n d  s u b ­
s t a n t i a l  d a n g e r  t o  t h e  p u b l i c  h e a l t h  o r  
w e l f a r e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  f i s h ,  
a n im a ls ,  v e g e t a t i o n ,  o r  a n y  p a r t  o f  t h e  
n a t u r a l  h a b i t a t  i n  w h ic h  t h e y  a r e  f o u n d ;

(B ) o i l ;  o r

(C ) a s u b s t a n c e  d e f in e d  a s  a 
h a z a r d o u s  s u b s t a n c e  u n d e r  42 U . S . C .  9 6 0 1 ( 1 4 )  
[C o m p r e h e n s iv e  E n v ir o n m e n t a l  R e s p o n s e , Com­
p e n s a t io n  a n d  L i a b i l i t y  A c t  o f  1 9 8 0  
(C E R C L A )] .

AS 4 6 . 0 3 . 8 2 6 ( 5 ) ;  s e g  AS 4 6 . 1 3 . 9 0 0 ( 3 ) .
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( 3 )  D e s ig n a t io n  o f  a c o m m u n ity  e m e rg e n c y  
c o o r d i n a t o r  a n d  f a c i l i t y  e m e rg e n c y  c o o r d i n a t o r s  t o  
m ake d e t e r m i n a t io n s  n e c e s s a r y  t o  im p le m e n t  t h e  
e m e rg e n c y  p l a n ;

(4 )  P r o c e d u r e s  f o r  n o t i f i c a t i o n  o f  a  r e l e a s e  
b y  t h e  f a c i l i t y  e m e rg e n c y  c o o r d i n a t o r s  t o  p e r s o n s  
d e s ig n a t e d  i n  t h e  e m e rg e n c y  p la n  a n d  t o  t h e  
p u b l i c ;

(5 )  M e th o d s  f o r  d e t e r m in in g  w h e th e r  a 
r e l e a s e  h a s  o c c u r r e d  a n d  t h e  a r e a  o r  p o p u l a t i o n  
l i k e l y  t o  b e  a f f e c t e d ;

(6 )  A d e s c r i p t i o n  o f  a v a i l a b l e  e m e rg e n c y  
e q u ip m e n t  a n d  f a c i l i t i e s ;

(7 )  E v a c u a t io n  p l a n s ;

(8 )  T r a i n i n g  p ro g r a m s  f o r  l o c a l  e m e rg e n c y  
r e s p o n s e  a n d  m e d ic a l  p e r s o n n e l ;  a n d

(9 )  M e th o d s  a n d  s c h e d u le s  f o r  e m e rg e n c y  p la n  
d r i l l s .

S ee 42 U . S . C . A .  § 1 1 0 0 3 ( c ) ;  AS 4 6 . 1 3 . 0 9 0 ( a ) .  I n  a d d i t i o n ,  e a c h  
p la n  m u s t i n c l u d e  a n  i n c i d e n t  command s y s te m  t h a t  d e s c r ib e s  t h e  
r e s p e c t i v e  r o l e s  o f  a f f e c t e d  p e r s o n s  a n d  a g e n c ie s .  
AS 4 6 . 1 3 . 0 9 0 ( b ) .

B .  S t a t e  a n d  R e g io n a l  M a s t e r  O i l  a n d  H a z a r d o u s  S u b s ta n c e  
D is c h a r g e  P r e v e n t io n  a n d  C o n t in g e n c y  P la n s ___________________

T h e  A la s k a  SERC i s  r e s p o n s i b le  f o r  r e v i e w in g  a n d  
a p p r o v in g  s t a t e  a n d  r e g i o n a l  m a s te r  p la n s  p r e p a r e d  b y  DEC. 
AS 4 6 . 1 3 . 0 4 0 ( 3 ) - ( 4 ) ; AS 4 6 . 0 4 . 2 0 0 ( c ) ( 5 ) ;  AS 4 6 . 0 4 . 2 1 0 ( b ) .  T h e s e  
p la n s  m u s t :

(1 )  t a k e  i n t o  c o n s i d e r a t i o n  t h e  e le m e n t s  o f  
a n  o i l  d is c h a r g e  p r e v e n t io n  a n d  c o n t in g e n c y  p la n  
ap proved  o r  s u b m itte d  f o r  a p p r o v a l u n d e r AS 4 6 . 0 4 . 0 3 0  ; 3

3 AS 4 6 . 0 4 . 0 3 0  r e q u i r e s  o i l  d is c h a r g e  p r e v e n t io n  a n d  c o n t i n ­
g e n c y  p la n s  f o r  o i l  t e r m i n a l  f a c i l i t i e s ,  e x p l o r a t i o n  a n d  
p r o d u c t io n  f a c i l i t i e s ,  p i p e l i n e s ,  t a n k  v e s s e l s ,  a n d  o i l  b a r g e s .  
DEC i s  t h e  o n l y  s t a t e  a g e n c y  t h a t  m ay a p p r o v e ,  m o d i f y ,  o r  r e v o k e  
t h e s e  p l a n s .  AS 4 6 . 0 4 . 0 3 0 ( h ) .
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( 2 )  in c l u d e  a n  i n c i d e n t  command s y s te m  t h a t  
s p e c i f i e s  t h e  r e s p o n s i b i l i t i e s  f o r  t h e  a s s e s s m e n t ,  
c o n t a in m e n t ,  a n d  c le a n u p  o f  o i l  o r  h a z a r d o u s  
s u b s t a n c e  d is c h a r g e s  o n  t h e  p a r t  o f  DEC, DMVA 
D i v i s i o n  o f  E m e rg e n c y  S e r v ic e s ,  a n d  o t h e r  s t a t e  
a g e n c ie s ;  m u n i c i p a l i t i e s ;  f e d e r a l  a g e n c ie s ;  
o p e r a t o r s  o f  f a c i l i t i e s ;  p r i v a t e  p a r t i e s  w h o se  
p r o p e r t y  m ay b e  a f f e c t e d  b y  a  d is c h a r g e ;  a n d  o t h e r  
p a r t i e s  h a v in g  a n  i n t e r e s t  i n  o r  t h e  r e s o u r c e s  t o  
a s s i s t  i n  c o n t a in m e n t  a n d  c le a n u p ;

( 3 )  i n c l u d e  i n c i d e n t  command s y s te m s  f o r  a n  
e m e rg e n c y  r e s p o n s e  u n d e r  AS 2 6 . 2 3 ,  AS 4 6 . 0 3 . 8 6 5 ,  
o r  AS 4 6 . 0 4 . 0 8 0 ; 4

( 4 )  i d e n t i f y  a c t i o n s  n e c e s s a r y  t o  r e d u c e  t h e  
l i k e l i h o o d  o f  c a t a s t r o p h i c  o i l  d is c h a r g e s  a n d  
s i g n i f i c a n t  d is c h a r g e s  o f  h a z a r d o u s  s u b s t a n c e s ;  
a n d

( 5 )  d e s ig n a t e  l o c a t i o n s  w h e re  o i l  a n d  
h a z a r d o u s  s u b s t a n c e  e m e rg e n c y  r e s p o n s e  s u p p ly  a n d  
e q u ip m e n t  s t o r a g e  d e p o ts  s h o u ld  b e  e s t a b l i s h e d  a n d  
w h e re  e m e rg e n c y  r e s p o n s e  c o r p s  p e r s o n n e l  s h o u ld  b e  
a v a i l a b l e .

S ee AS 4 6 . 0 4 . 2 0 0 — AS 4 6 . 0 4 . 2 1 0 .

C.  T h e  S t a t e  E m e rg e n c y  P la n  a n d  L o c a l  a n d  I n t e r j u r i s d i c -  
t i o n a l  P la n s  P r e p a r e d  U n d e r t h e  A la s k a  D i s a s t e r  A c t

U n d e r AS 4 6 . 1 3 . 0 4 0 ( 3 ) - ( 4 )  a n d  AS 4 6 . 1 3 . 0 4 5 ,  t h e  A la s k a  
SERC i s  a l s o  r e s p o n s i b le  f o r  r e v i e w in g  a n d  a p p r o v in g  l o c a l ,  
i n t e r j u r i s d i c t i o n a l ,  a n d  s t a t e  e m e rg e n c y  p la n s  f o r  h a z a r d o u s  
s u b s ta n c e  d is c h a r g e  r e s p o n s e  p r e p a r e d  u n d e r  t h e  A la s k a  D i s a s t e r  
A c t ,  AS 2 6 . 2 3 . 5 T h e  A la s k a  D i s a s t e r  A c t  d e f i n e s  " d i s a s t e r "  t o

4 AS 2 6 . 2 3  i s  t h e  A la s k a  D i s a s t e r  A c t .  AS 4 6 . 0 3 . 8 6 5  d e f i n e s  
t h e  a u t h o r i t y  o f  DEC i n  c a s e s  o f  e m e rg e n c y . AS 4 6 . 0 4 . 0 8 0  c o n ­
c e r n s  t h e  r o l e  o f  DEC a n d  t h e  D i v i s i o n  o f  E m e rg e n c y  S e r v ic e s  w i t h  
r e s p e c t  t o  c a t a s t r o p h i c  o i l  d is c h a r g e s .

5 AS 2 6 . 2 3 . 2 1 5  c l a r i f i e s  t h e  r e l a t i o n s h i p  b e tw e e n  t h e  e m e r­
g e n c y  p la n s  p r e p a r e d  u n d e r  t h e  A la s k a  D i s a s t e r  A c t  a n d  t h e  o t h e r  
p la n s  a p p r o v e d  b y  t h e  A la s k a  SERC:

( c o n t i n u e d . . . )
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i n c l u d e  " t h e  o c c u r r e n c e  o r  im m in e n t  t h r e a t  o f  w id e s p r e a d  o r  
s e v e r e  d a m a g e , i n j u r y ,  o r  l o s s  o f  l i f e  o r  p r o p e r t y  r e s u l t i n g  fr o m  
a n a t u r a l  o r  m an-m ad e c a u s e , i n c l u d i n g  . . . t h e  r e l e a s e  o f  o i l  
o r  a  h a z a r d o u s  s u b s t a n c e ,  i f  t h e  r e l e a s e  r e q u i r e s  p r o m p t a c t i o n  
t o  a v e r t  e n v ir o n m e n t a l  d a n g e r  o r  d a m a g e ."  AS 2 6 . 2 3 . 9 0 0 ( 1 ) ( B ) .

AS 2 6 . 2 3 . 0 4 0 ( a )  r e q u ir e s  t h e  D i v i s i o n  o f  E m e rg e n c y  
S e r v ic e s  t o  p r e p a r e  a n d  m a i n t a i n  a s t a t e  e m e rg e n c y  p l a n .  T h e  
p l a n  m ay i n c l u d e  m e a s u re s  f o r :

(1 )  P r e v e n t in g  a n d  m i n i m i z i n g  i n j u r y  
a n d  d a m a g e ;

(2 )  P ro m p t a n d  e f f i c i e n t  r e s p o n s e ;

(3 )  E m e rg e n c y  r e l i e f ;

(4 )  I d e n t i f i c a t i o n  o f  g e o g r a p h ic a l  
a r e a s ,  m u n i c i p a l i t i e s ,  o r  v i l l a g e s  e s p e c i a l l y  
v u l n e r a b l e  t o  a  d i s a s t e r ;

(5 )  R e c o m m e n d a tio n s  f o r  z o n in g ,  b u i l d ­
i n g ,  a n d  la n d  u s e  c o n t r o l s ;  s a f e t y  m e a s u re s  f o r  
s e c u r in g  n o n p e rm a n e n t o r  s e m ip e r m a n e n t s t r u c t u r e s ;  
a n d  o t h e r  p r e v e n t i v e  a n d  p r e p a r e d n e s s  m e a s u r e s ;

( 6 )  A s s is t a n c e  t o  l o c a l  o f f i c i a l s  i n  
d e s ig n in g  l o c a l  e m e rg e n c y  p l a n s ;

5 ( . . . c o n t i n u e d )
R e l a t i o n s h i p  t o  o t h s r  p la n n in g  s t a t u t e s .  T o  t h e
e x t e n t  t h a t  t h e  s t a t e  e m e rg e n c y  p l a n ,  i n t e r j u r i s ­
d i c t i o n a l  p la n s ,  a n d  l o c a l  p la n s  p r e p a r e d  u n d e r  
t h i s  c h a p t e r  r e l a t e  t o  a c t i o n  r e q u ir e d  t o  a v e r t  
dam age fr o m  a r e l e a s e  o f  o i l  o r  a h a z a r d o u s  s u b ­
s t a n c e ,  t h e  p la n s  m u s t b e  s u b s t a n t i a l l y  e q u i v a l e n t  
i n  r e l e v a n t  r e s p e c t s  t o  t h e  l o c a l  e m e rg e n c y  p la n s  
p r e p a r e d  u n d e r  AS 4 6 . 1 3  a n d  t h e  s t a t e  a n d  r e g i o n a l  
m a s te r  p la n s  p r e p a r e d  b y  t h e  D e p a r tm e n t  o f  
E n v ir o n m e n t a l  C o n s e r v a t io n  u n d e r  AS 4 6 . 0 4 . 2 0 0 —  
4 6 . 0 4 . 2 1 0 ,  u s e  t h e  same i n c i d e n t  command s y s te m s  
u s e d  i n  t h o s e  p l a n s ,  a n d  b e a p p r o v e d  b y  t h e  A la s k a  
S t a t e  E m e rg e n c y  R e s p o n s e  C o m m is s io n  u n d e r  
AS 4 6 . 1 3 . 0 4 5 .
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( 7 )  A u t h o r i z a t i o n  a n d  p r o c e d u r e s  f o r  
t h e  c o n s t r u c t i o n  o f  t e m p o r a r y  w o r k s  d e s ig n e d  t o  
p r o t e c t  a g a i n s t  o r  m i t i g a t e  d a n g e r  o r  l o s s ;

(8 )  O r g a n i z a t i o n  o f  m a n p ow e r a n d  c h a in s  
o f  com m and;

(9 )  C o o r d i n a t io n  o f  f e d e r a l ,  s t a t e ,  a n d  
l o c a l  d i s a s t e r  a c t i v i t i e s ;

(1 0 )  C o o r d i n a t io n  o f  t h e  s t a t e  e m e rg e n c y  
p la n  w i t h  f e d e r a l  d i s a s t e r  p l a n s ;  a n d

(1 1 )  O t h e r  m a t t e r s  n e c e s s a r y  t o  c a r r y  
o u t  t h e  A la s k a  D i s a s t e r  A c t .

S e e  AS 2 6 . 2 3 . 0 4 0 ( a ) .

E a c h  l o c a l  a n d  i n t e r j u r i s d i c t i o n a l  d i s a s t e r  a g e n c y  i s  
r e q u ir e d  t o  p r e p a r e  a n d  k e e p  c u r r e n t  a d i s a s t e r  e m e rg e n c y  p la n  
f o r  i t s  a r e a .  AS 2 6 . 2 3 . 0 6 0 ( e ) .  T h e  s t a t e  e m e rg e n c y  p l a n  a n d  t h e  
l o c a l  a n d  i n t e r j u r i s d i c t i o n a l  p l a n s ,  i n s o f a r  a s  t h e y  c o n t a in  
p r o v i s i o n s  r e l a t i n g  t o  t h e  r e l e a s e  o f  o i l  o r  h a z a r d o u s  s u b ­
s t a n c e s ,  m u s t b e  s u b s t a n t i a l l y  e q u i v a l e n t  t o  t h e  l o c a l  e m e rg e n c y  
r e s p o n s e  p la n s  p r e p a r e d  b y  t h e  LEPC s a n d  t h e  s t a t e  a n d  r e g i o n a l  
m a s t e r  p la n s  p r e p a r e d  b y  DEC, u s e  t h e  sam e i n c i d e n t  command s y s ­
te m s , a n d  b e  a p p r o v e d  b y  t h e  A la s k a  SERC. AS 2 6 . 2 3 . 2 1 5 .

D IS C U S S IO N

T o  r e s p o n d  t o  y o u r  r e q u e s t  f o r  a d v ic e ,  t h e  t o p i c s  o f  
d i s c u s s i o n  h a v e  b e e n  a r r a n g e d  i n  t h e  f o l l o w i n g  o r d e r :  d e l e g a t i o n
o f  a u t h o r i t y ;  p r e l i m i n a r y  d e f i n i t i o n s  r e l a t i n g  t o  t o r t  l i a b i l i t y ;  
t h e  s t a t u s  o f  t h e  LEPC s f o r  p u r p o s e s  o f  l i a b i l i t y ;  im m u n it y  
s t a t u t e s ;  t h e  e f f e c t  o n  l i a b i l i t y  o f  t h e  s t a t e  o f  c o m p le t io n  o f  
t h e  p l a n s ;  p e r s o n a l  l i a b i l i t y  o f  t h e  m em bers o f  t h e  A la s k a  SERC, 
t h e  L E P C s , a n d  t h e  HSSTRC; a n d  o v e r a l l  c o n c lu s io n s  a n d  
r e c o m m e n d a t io n s .

Y o u r  q u e s t io n s  c o n c e r n in g  t h e  p o t e n t i a l  t o r t  l i a b i l i t y  
a s s o c ia t e d  w i t h  r e s p o n s e  a c t i o n s  c a r r i e d  o u t  d u r in g  v a r i o u s  
s t a g e s  o f  e m e rg e n c y  r e s p o n s e  p la n  d e v e lo p m e n t  a n d  a p p r o v a l  p o s e  
s e v e r a l  d i f f i c u l t i e s .  F i r s t ,  t h e r e  a r e  a n  i n f i n i t e  v a r i e t y  o f  
c ir c u m s t a n c e s  u n d e r  w h ic h  ci h a z a r d o u s  s u b s t a n c e  r e l e a s e  c o u ld  
o c c u r  a n d  u n d e r  w h ic h  a n  e m e rg e n c y  r e s p o n s e  o r  t h e  f a i l u r e  t o  
r e s p o n d  c o u ld  c a u s e  i n j u r y , .  W h i le  i t ' s  p o s s i b l e  t o  o u t l i n e  t h e  
c o n t o u r s  o f  t o r t  la w ,  t h e  a p p l i c a t i o n  o f  t h e  la w  i n  a n y  g iv e n  
c ir c u m s t a n c e  t o  d e t e r m in e  w h e t h e r  n e g l ig e n c e  e x i s t s  a n d  w h e th e r
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l i a b i l i t y  w i l l  b e  im p o s e d  u l t i m a t e l y  d e p e n d s  o n  t h e  u n iq u e  f a c t s  
o f  e a c h  c a s e .  E v e n  s l i g h t  d i f f e r e n c e s  i n  f a c t s  m ay le a d  t o  d i f ­
f e r e n t  f i n d i n g s  r e g a r d in g  l i a b i l i t y  a n d  im m u n it y .  M o r e o v e r ,  t h e  
la w  o f  t o r t s  c h a n g e s  f r e q u e n t l y  a s  t h e  A la s k a  S up re m e  C o u r t  an d  
t h e  s t a t e  l e g i s l a t u r e  c r e a t e  new  r i g h t s  a n d  r e m e d ie s .  T h e  
f o l l o w i n g  d i s c u s s i o n  t h e r e f o r e  h i g h l i g h t s  a  n u m b e r o f  s t a t u t e s  
w h ic h  p r o v id e  p r o t e c t i o n  fr o m  l i a b i l i t y  u n d e r  t h e  s p e c i f i c  c i r ­
c u m s ta n c e s  d e s c r ib e d  i n  t h e  s t a t u t e s .  I n  som e i n s t a n c e s ,  t h e s e  
s t a t u t e s  p r o t e c t  o n l y  t h e  g o v e r n m e n t a l e n t i t y  m e n t io n e d ;  i n  
o t h e r s ,  t h e  s t a t u t e s  l i m i t  p e r s o n a l  l i a b i l i t y .  B e c a u s e  t h e r e  m ay 
b e  in s t a n c e s  w h e re  t h e s e  s t a t u t e s  w o u ld  n o t  a p p l y ,  t h e  s t a t u t o r y  
" d i s c r e t i o n a r y  f u n c t i o n  e x c e p t io n "  t o  s t a t e  t o r t  l i a b i l i t y  ( s t a t ­
u t o r y  s o v e r e ig n  im m u n it y )  a n d  t h e  common la w  " o f f i c i a l  im m u n it y "  
f o r  s t a t e  o f f i c e r s  a r e  d is c u s s e d  a t  l e n g t h .

A s e c o n d  d i f f i c u l t y  p o s e d  b y  y o u r  r e q u e s t  i s  t h a t  t h e  
D e p a r tm e n t o f  Law m ay p r o v id e  a d v ic e  o n l y  t o  s t a t e  a g e n c ie s  a n d  
s t a t e  o f f i c i a l s .  T o  t h e  e x t e n t  y o u r  r e q u e s t  s e e k s  a d v ic e  c o n ­
c e r n in g  t h e  l i a b i l i t y  o f  l o c a l  g o v e r n m e n ts ,  r e s p o n d e r s ,  a n d  p la n  
h o ld e r s ,  i t  w o u ld  b e m o re  a p p r o p r i a t e  f o r  t h e s e  e n t i t i e s  t o  
o b t a i n  a d v ic e  fr o m  t h e i r  own c o u n s e l .  T h e  p o t e n t i a l  l i a b i l i t y  o f  
t h e  LEPC s a s  s t a t e  a g e n c ie s ,  h o w e v e r , i s  d is c u s s e d ;  a n d  some 
b a c k g r o u n d  i n f o r m a t i o n  i s  p r e s e n t e d ,  a l t h o u g h  n o t  a n a ly z e d ,  w h ic h  
c o n c e r n s  t h e  l i a b i l i t y  o f  e n t i t i e s  o t h e r  t h a n  t h e  s t a t e  a s  t h e s e  
e n t i t i e s  p l a y  an  i n t e g r a l  r o l e  i n  e m e rg e n c y  p l a n n i n g .

I .  DELEGATION OF AUTHORITY

I n  g e n e r a l ,  a p a r t  fr o m  m i n i s t e r i a l  f u n c t i o n s ,  a n  a d m in ­
i s t r a t i v e  e n t i t y  c a n n o t  d e le g a t e  a u t h o r i t y  a n d  f u n c t i o n s  w h ic h  
u n d e r  t h e  la w  m ay b e  e x e r c is e d  o n l y  b y  t h a t  e n t i t y .  73 C . J . S .  
P u b l i c  A d m i n i s t r a t i v e  Law a n d  P r o c e d u r e  S 56 a t  513  ( 1 9 8 3 )  .
U n le s s  a u t h o r iz e d  b y  s t a t u t e ,  " a d m i n i s t r a t i v e  o f f i c e r s  a n d  
a g e n c ie s  c a n n o t  d e le g a t e  t o  a  s u b o r d in a t e  o r  a n o t h e r  p o w e rs  a n d  
f u n c t i o n s  w h ic h  a r e  d i s c r e t i o n a r y  o r  q u a s i - j u d i c i a l  i n  c h a r a c t e r ,  
o r  w h ic h  r e q u i r e  t h e  e x e r c is e  o f  ju d g m e n t ;  a n d  s u b o r d in a t e  
o f f i c i a l s  h a v e  n o  p o w e r w i t h  r e s p e c t  t o  s u c h  d u t i e s . "  I d .  a t  
5 1 3 -1 4  ( f o o t n o t e  o m i t t e d ) .  S ee a l s o  2 Am. J u r .  2d A d m i n i s t r a t i v e  
Law § 2 2 1 , a t  51 ( 1 9 6 2 ) .

T h e  A la s k a  SERC i s  c o m p osed  o f  n in e  d e p a r tm e n t  h e a d s  o r  
t h e i r  d e s ig n e e s  a n d  s e v e n  m em bers o f  t h e  p u b l i c  a p p o in t e d  b y  t h e  
g o v e r n o r .  AS 4 6 . 1 3 . 0 2 0 .  T h e  p u b l i c  m em bers s e r v e  a t  t h e  
p le a s u r e  o f  t h e  g o v e r n o r  f o r  s t a g g e r e d  t e r m s  o f  t h r e e  y e a r s .  
AS 4 6 « 1 3 . 0 3 0 .  W h i le  t h e  n in e  d e p a r tm e n t  h e a d s  m ay d e le g a t e  t h e i r  
a u t h o r i t y  t o  d e s ig n e e s ,  t h e  s e v e n  p u b l i c  m em bers m ay n o t  d o  s o .  
See c i t v  o f  C o rd o v a  v ,  M e d ic a id  R a te  C o m m 'n . 7 8 9  P . 2 d  3 4 6 ,  3 5 1 -5 3  
( A la s k a  1 9 9 0 ) .
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The Alaska SERC adopted bylaws on November 2, 1990,
which provide for the establishment of committees. Under Article 
VIII, section 2, "The chair of the Commission may appoint persons 
other than Commission members or their designees to serve on 
committees." With respect to the approval of hazardous substance 
emergency response plans, Article IX, section 5, of the 
commission's bylaws states:

Any hazardous substance Emergency response plan 
subject to approval by the Commission under 
AS 46.13 shall first be referred to an appropriate 
committee for review, consideration, and its 
recommendation.

To facilitate the approval process, the Alaska SERC has 
proposed a procedure whereby an emergency response committee 
could grant interim approval or interim approval with conditions 
to the plans, pending review and approval by the full commission.

Thf/; statute which establishes the Alaska SERC and sets 
forth its powers and duties, AS 46.13, does not authorize the 
commission to delegate its powers and duties. Moreover, as 
discussed below at pages 23 to 28, the review and approval of 
emergency response plans is largely a discretionary function 
which requires the exercise of judgment. Based on established 
administrative law cited above, AS 46.13.020, which specifies the 
composition of the commission and requires that its seven public 
members be appointed by the governor, should be interpreted to 
require that the Alaska SERC function as a whole, with the 
benefit of the expertise and experience of all its members. 
Without statutory authorization, the Alaska SERC cannot delegate 
its power to approve emergency response plans to a committee.

II. PRELIMINARY DEFINITIONS RELATING TO TORT LIABILITY

SARA Title III authorizes citizen suits against a state 
governor or state emergency response commission, but not an LEPC,
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for failure to comply with certain requirements of the Act.6 
42 U.S.C.A. s 11046(a)(1)(C)-(D). SARA Title III also provides:

Nothing in this section [authorizing citizen 
suits] shall restrict or expand any right which 
any person (or class of persons) may have under 
any Federal or State statute or common law to seek 
enforcement of any requirement or to seek any 
other relief (including relief against the Admin­
istrator [of EPA] or a State agency).

Id., S 11046(g). Thus, any person who believes he or she has 
been injured by an act or omission of the Alaska SERC or an LEPC 
or their members may file a tort claim in state court.

EPA, in a report entitled "Tort Liability in Emergency 
Planning,” provides a helpful definition of the word "tort":

A tort is an action that harms another person, 
business, or group. It occurs when a person acts 
or fails to act, without right, and thus harms 
another directly or indirectly. A tort is an act 
for which a civil action for personal injuries or 
property damage [may be brought], rather than a 
criminal suit.

Each state, through its laws, regulations, and 
court decisions, recognizes certain rights of 
individuals and businesses. A state's tort law 
protects these rights by providing a means for a

6 SARA Title III authorizes citizen suits against a state 
governor or a state emergency response commission for failure to 
provide access to an emergency response plan, material safety 
data sheets, lists of hazardous chemicals, inventory forms, toxic 
chemical release forms, and follow up emergency notices and for 
failure to respond to a request for tier II information. 
42 U.S.C.A. S 11046(a) (1) (C)-(D) . The Act does not authorize 
financial penalties; however, a court may award the costs of 
litigation, including reasonable attorney's fees and expert wit­
ness fees, to the prevailing or substantially prevailing party. 
Id*, S 11046(f).

SARA Title III also provides for criminal penalties 
against any person who knowingly and willfully discloses trade 
secrets entitled to protection under the Act. Id..
S 11045(d)(2).
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person or business to seek compensation for losses 
or harm caused by another.

EPA, Tort Liability in Emergency Planning 2 (Jan. 1989).

"Negligence” is the failure to use reasonable care.
State v. Abbott. 498 P.2d 712, 725 (Alaska 1972). In a negli­
gence case, the plaintiff must prove all four of the following
elements:

(1) A duty requiring the actor to conform to 
a certain standard of conduct, for the protection 
of others against unreasonable risks.

(2) A failure on his or her part to conform 
to the standard required.

(3) Proximate cause, that is, a reasonably 
close causal connection between the conduct and 
the resulting injury.

( 4 ) Actual loss or damage.

Id.

Statutes which provide immunity often distinguish 
between negligence and gross negligence or intentional miscon­
duct. "Gross negligence" or "reckless misconduct" occurs when 
one has full knowledge of the hazards he or she is creating, so 
as to evidence a reckless disregard of the possible consequences 
and an indifference to the rights of others. Leavitt v. 
Gillaspie. 443 P.2d 61, 65 (Alaska 1968). Gross negligence dif­
fers from ordinary negligence in several important respects:

[Reckless misconduct or gross negligence] differs 
from that form of negligence which consists in 
mere inadvertence, incompetence, unskillfulness, 
or a failure to take precautions to enable the 
actor adequately to cope with a possible or 
probable future emergency, in that reckless mis­
conduct requires a conscious choice of a course of 
action, either with knowledge of the serious 
danger to others involved in it or with knowledge 
of facts which would disclose this danger to any 
reasonable man. It differs not only from the 
above-mentioned form of negligence, but also from 
that negligence which consists in intentionally 
doing an act with knowledge that it contains a 
risk of harm to others, in that the actor to be


