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A "child" is defined by the center as:

a person who has not attained the lesser of (a) the age of 18;
or (b) except in the case of sexual abuse, the age specified 
by the child protection law of the state in which the child 
resides. [Title 42 U.S. Code, Section 5106g(3)]

The term "sexual abuse," as used by the center, includes:

(a) the employment, use, persuasion, inducement, enticement, 
or coercion of any child to engage in, or assist any other 
person to engage in, any sexually explicit conduct or 
simulation of such conduct for the purpose of producing a 
visual depiction of such conduct; or (b) the rape, 
molestation, prostitution, or other form of sexual 
exploitation of children, on incest with children. [Title 42 
U.S. Code, Section 5106g(7)]
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The terms "child abuse and neglect, "child abuse," and "child sexual abuse" are 
not widely used in state criminal statutes, however. States which don't use 
any of these terms have a variety of terms to delineate related offenses and 
even states which do use those terms may use additional terminology.

In Alaska, no conduct constitutes a criminal offense unless it is defined by 
statute or by a regulation authorized by statute (AS 11.81.220). We do not 
have the crime of "child abuse" nor do we have crimes specific to the physical 
or mental injury of children, the negligent treatment of children, or the 
maltreatment of children. We do have the crimes of "unlawful exploitation of 
a minor" (which applies to the production of child pornography) and "sexual 
abuse of a miner." We also have the crimes of "sexual assault," "incest," and 
"indecent exposure" which are grouped with sexual abuse of a minor and unlawful 
exploitation of a minor in AS 12.10.020(c), the statute dealing with general

legislation pertaining to the National Center on Child Abuse and Neglect 
is under the federal civil code. Alaska and other states have incorporated 
similar definitions of "child abuse or neglect" and "child sexual abuse" in 
civil child protection statutes. Alaska's civil definition of "child abuse or 
neglect" is in AS Title 47, Chapter 17, Child Protection, which concerns 
persons required to report suspected child abuse or neglect to the Alaska 
Department of Health and Social Services.

Alaska Statute 47.17.290(2) defines child abuse or neglect as follows:

"child abuse or neglect" means the physical injury or neglect, 
mental injury, sexual abuse, sexual exploitation, or 
maltreatment of a child under the age of 18 by a person under 
circumstances that indicate that the child's health, or 
welfare, is harmed or threatened thereby; in this paragraph,
"mental injury" means an injury to the emotional well-being, 
or intellectual or psychological capacity of a child, as 
evidenced by an observable and substantial impairment in the 
child's ability to function;

Chapter 17 utilizes a definition for the term "sexual exploitation," rather 
than "sexual abuse," to accommodate sexual offenses against children. Alaska 
Statute 47.17.290(16) defines sexual exploitation as:

(a) allowing, permitting, or encouraging a child to engage in
prostitution prohibited by [the criminal statutes regarding
prostitution and promotion of prostitution in the first,
second, and third degree], by a person responsible for the 
child's welfare; [and] (b) allowing, permitting, encouraging, 
or engaging in activity prohibited by [the criminal statute 
regarding unlawful exploitation of a minor], by a person 
responsible for the child's welfare.
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time limitations for prosecution of offenses committed against a person under 
the age of 16.

Other states incorporate such crimes as battery, aggravated assault, 
kidnapping, false imprisonment, endangering the welfare of a minor, indecent 
solicitation of a child, rape, sodomy, oral copulation, genital or anal 
penetration, unlawful sexual offenses, carnal abuse, indecent liberties with 
a child, enticement of a child, sexual exploitation of a child, sexual battery, 
deviate sexual conduct, gross sexual imposition, fornication, crimes against 
nature, and child Dornography into their statutes of limitation for offenses 
against children. It is more common to leave out rather than include 
offenses which are not direct sexual offenses when enlarging the limitation of 
actions for the prosecution of offenses against children.

Despite the term "child abuse" in its name, the National Center for Prosecution 
of Child Abuse of the American Prosecutors Research Institute has adopted the 
term "offenses against children" to cover those crimes specifically mentioned 
in state laws which have enlarged or removed statutes of limitation with 
respect to crimes against children. Not included in the term "offenses against 
children" are those felony crimes which are without specific statutory 
reference to the age of the victim either in the definition of the offense or 
in the statutes of limitation.

When we use the terms "child physical abuse" or "child sexual abuse" below, we 
mean only offenses of that nature. When we use the terms "child abuse," "child 
abuse and neglect," or "offenses against children," we mean to denote the range 
of sexual, physical, and other offenses against children included in the litany 
of such offenses mentioned in state statutes, whether recited above or not.

THE PURPOSES AND LOGIC OF STATUTES OF LIMITATION

In a criminal context, the state and not the injured party prosecutes the 
action. State legislatures, expressing the norms of society, have enacted 
legislation providing criminal sanctions against offenders. In most states, 
however, enforcement is limited by another provision, generally titled 
"limitation of prosecution" or "limitation of actions." Commonly known as 
"statutes of limitation" or "statutes of limitations," these provisions are 
procedural rules, also enacted by state legislatures, which limit the period 
of time in which a prosecutor can bring the case to court. Thus, unon the

2In general, incest is not viewed as as serious a crime as other sexual 
offenses which themselves can be overlapping of incest. For example, in 
Alaska, the crime of incest is a class C felony whereas sexual assault in the 
first degree and sexual abuse of a minor in the first degree, which could 
include incest, are unclassified felonies. Sexual assault in the second degree 
and sexual abuse of a minor in the second degree, which could also include 
incest, are class B felonies.
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expiration of the statutory limitation period, the state is prevented from 
prosecuting an alleged offender.

The term "statute of limitation" applies to any law which fixes the time within 
which parties may take judicial action to enforce claims or rights which have 
already accrued to them or else be barred thereafter from enforcing them in a 
court of law. A criminal statute of limitation is an act of legislative grace 
whereby the state surrenders its right to prosecute after the period of time 
specified has lapsed.

A statute of limitation provides predictability for both the defendant and the 
prosecution by prescribing the time period beyond which there is an 
irrebuttable presumption that a defendant's right to a fair trial would be 
prejudiced. Statutes of limitation, in addition to prescribing periods within 
which action may be brought, may also include statutes which provide no time 
bar to prosecution.

Musing about the origins and applications of statutes of limitation, Justice 
Robert H. Jackson of the U.S. Supreme Court observed in Chase Securities Corp. 
v. Donaldson (325 U.S. 304, at 313, 1945) that "statutes of limitation always 
have vexed the philosophical mind for it is difficult to fit them into a 
completely logical and symmetrical system of law.1’ Said Justice Jackson:

Statutes of limitation find their justification in necessity 
and convenience rather than in logic. They represent 
expedients, rather than principles. They are practical and 
pragmatic devices to spare the courts from litigation of stale 
claims, and the citizen from being put to his defense after 
memories have faded, witnesses have died or disappeared, and 
evidence has been lost. They are by definition arbitrary, and 
their operation does not discriminate between the just and the 
unjust claim, or the avoidable and unavoidable delay. They 
have come into the law not through the judicial process but 
through legislation. They represent a public policy about the 
privilege to litigate. Their shelter has never been regarded 
as what now is called a "fundamental" right or what used to be 
called a "natural" right of the individual. He may, of 
course, have the protection of the policy while it exists, but 
the history of pleas of limitation shows them to be good only 
by legislative grace and to be subject to a relatively large 
degree of legislative control, (at p. 314)

As the drafters of the Model Penal Code concluded, "To the extent that length 
of periods of limitation can be rationalized at all, they, like penalty
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provisions, must be viewed as compromises reflecting the multiple and sometimes 
conflicting aims of the criminal law."3

THE PRESENT STATUTE OF LIMITATION IN ALASKA FOR OFFENSES AGAINST CHILDREN

In 1962, the Alaska legislature provided that no person should be prosecuted, 
tried, or punished for any criminal offense that was not murder unless the 
indictment is found or the information or complaint is instituted within five 
years of when the offense was committed (AS 12.10.010). Despite legislation 
in 1983 and 1985 which enlarged the time period in which to prosecute certain 
sexual offenses against children, Alaska is one of the most restrictive states 
with respect to the time period in which to prosecute abusers of children.

Effective October 1983, the Alaska legislature enlarged the period for bringing 
charges relating to sexual abuse and unlawful exploitation of a minor. In July 
1985 charges relating to promoting prostitution were added. Alaska Statute 
12.10.020(c) now provides that even if the general time limitation (which is 
five years) has expired, a prosecution for an offense of sexual assault in the 
first, second, or third degree; sexual abuse of a minor in the first, second, 
third, or fourth degree; incest; unlawful exploitation of a minor; indecent 
exposure; or promoting prostitution in the first, second, or third degree, 
committed against a person under the age of 16 may be commenced within one year 
after the crime is reported to a peace officer or the person reaches the age 
of 16, whichever occurs first, except that no period of limitation may be 
extended by more than five years. In addition, through an enactment clause in 
the 1983 session law, the legislature expressly provided that the new statute 
of limitation would have retroactive effect for offenses committed during the 
five years immediately before the effective date of this act/

The effect of AS 12.10.020(c) is that it adds five years to what was already 
a five-year statute of limitation on the above crimes, except that any extended 
limitation of action stops tolling at the victim's 17th birthday. Between the 
ages of 16 and 17, the victim, providing she or he reports the crime, can only 
ask for prosecution of crimes that occurred on or after her or his sixth 
birthday; and for those offenses that occurred between the ages of six and 
seven, the victim will only have part of the year between ages 16 and 17 to 
act. For those offenses committed before the victim was age six, the statute 
of limitation will have run out before the victim's sixteenth birthday. For 
those offenses which occurred after age 12, there is no second five-year period

3Advisory Committee comment on Tentative Draft No. 5, Modern Penal Code, 
quoted in Gerald F. Uelmen, "Making Sense Out Of The California Criminal 
Statute Of Limitations," Pacific Law Journal, Vol. 15, 1983, pp. 35-82, at p. 
59.

4See Section 11, Chapter 78, Session Laws of Alaska, 1983, in the 
Temporary and Special Acts.
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added to the statute of limitation. For those offenses occurring between ages 
seven and 12, the extension, because it runs out at age 17,' is correspondingly 
less than five years.

What we have in Alaska is the dichotomy of civil legislation which requires 
persons outside the home to report suspected abuse and neglect of children 
under the age of 18 to the Alaska Department of Health and Social Services 
(AS Title 47, Chapter 17), and civil legislation which does not allow children 
under the age of 18 to marry without the consent of their parents or the court 
(AS Title 25, Chapter 5), and a criminal statute which gives the child turning 
age 16 one year in which to deal with sexually related offenses which may have 
happened to her or him between the ages of six and 12.

"The net effect of the Alaska statute of limitation for sexual offenses against 
children," explained Cindy Smith, executive director of the Alaska Network on 
Domestic Violence and Sexual Assault, "is that it still expects that some adult 
will be interveni^” on behal* of the child. If that fails to occur, it leaves 
child victims no recourse but to act in their own behalf."

"It is questionable," continued Smith, "that a 16-year old, let alone a younger 
child, has the capability to initiate a criminal action against the offender, 
particularly an offender who may be a member of that same household."

As of February 2, 1990, pursuant to AS 09.55.650, an individual who was 
sexually abused in this state before the age of 16 may file a civil claim 
against the perpetrator at any time. Because of the limitations of 
AS 12.10.020(c), however, the individual who discovers such abuse in his or her 
adult years has no ability to seek criminal prosecution of the offender.5

WHAT STATES HAVE DONE REGARDING STATUTES OF LIMITATION FOR OFFENSES AGAINST 
CHILDREN

It has been most commor. in criminal statutes to let the period of limitation 
run for a specific number of years commencing with the occurrence of the 
offense, regardless of the age of the victim. Generally, the fixed period in 
felony statutes of limitation ranges between 2 and 15 years; with respect to 
child sexual abuse offenses the limitation period has ranged from 4 years to

Just this situation came to the attention of the Alaska Professional 
Teaching Practices Commission and the state attorney general's office this year 
with respect to adult survivors of child sexual abuse in western Alaska who 
realized the offenses against them subsequent to the expiration of the criminal 
statute of limitation. See Attachment A for copies of articles on this subject 
from the Anchorage Daily News of July 27 and November 3, 1991, as well as a 
related resolution from the Alaska Network on Domestic Violence and Sexual 
Assault of October 6, 1991, which supports changing the statute of limitation 
in child sexual assault cases.
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10 years. Nationally, there is no consensus of an ideal limitation period for 
criminal prosecutions or applicable exceptions to this period in order to 
prosecute offenses against children, nor is there agreement on what the 
offenses included in an exception should be. State statutes of limitation vary 
in the number of years, the time at which the limitation period commences, and 
exceptions which toll the limitation period. In a few states, there is no 
statute of limitation for felonies and prosecution may be commenced at any time 
regardless of when the offense occurred.

Despite variances in state laws, in the last ten years there has been a 
definite trend in the states to allow prosecutions for offenses against 
children to be commenced beyond the normal limitation of actions and after the 
victim reaches the age of 18. At least three states, Maine, Minnesota, and 
Oregon, which each enlarged its statute of limitation in 1989, passed even more 
flexible legislation in 1991.

In one of the recent approaches utilized by some states, the normal statutory 
limitation of action does not begin tolling until the victim reaches a 
specified age, usually the age of majority. Another approach is that the 
victim has until a certain age, which is an age beyond the age of majority, for 
the offense to be prosecuted. A third approach is for the statute of 
limitation to begin tolling--or for a supplementary time period to run--with 
the "discovery" of the act by the victim, a law enforcement agency, or other 
responsible third party, or "disclosure" of the offense to a law enforcement 
agency.6

Almost every state has something which makes its statute of limitation with 
respect to offenses against children unique when compared to other states, 
however. Based on information we obtained from three secondary sources that 
describes statutes of limitation applicable to criminal offenses against 
children in the 50 states (included as Attachments B, C, and D to this

6The Model Penal Code offers no guidance in this matter as Section 1.06 
of that code, which pertains to time limitations, has not been amended since 
the code was approved by the American Law Institute in 1962. Section 1.06 
provides that a prosecution for a felony of the first degree must be commenced 
within six years after it is committed and a prosecution for any other felony 
must be commenced within three years after it is committed. An offense is 
committed either when every element occurs, or, if a legislative purpose to 
prohibit a continuing course of conduct plainly appears, at the time when the 
course of conduct or the defendant's complicity therein is terminated. Time 
starts to run on the day after the offense is committed. (Model Penal Code, 
Uniform Laws Annotated, Volume 10, St. Paul: West Publishing Co., 1974 and
1991)
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memorandum),7 supplemented with information just gained on state legislative 
enactments in 1991, we have arrived at the following broad classification of 
states by type of statute of limitation:

Two states have no statutes of limitation fcr any criminal offense: 
South Carolina and Wyoming.

Five states have no statutory limitation provision applicable to the 
prosecution of felonies: Kentucky, Maryland, North Carolina,
Virginia, and West Virginia.

Four states impose no statutes 
including felony sex offenses 
(incest, rape, or gross sexual 
(aggravated sexual assault).

of limitation for certain felonies, 
against children: Alabama, Maine
assault), Rhode Island, and Vermont

Twenty-four states have mandated that the period for sexual abuse and 
certain other offenses against children does not begin to run until an 
offense is discovered, or should have been discovered, or the victim 
reaches a minimum age, or the abuse is disclosed to law enforcement 
agencies, or they provide for a supplementary tolling of the statute 
for a defined time in recognition of one or more of these exceptions. 
Whatever the reason, the effect is that in 
are allowed to be commenced for a period 
reaches the age of 18: Arkansas, Arizona,
Iowa, Louisiana, Maine (sexual intercourse
acts), Massachusetts, 
Hampshire, New Jersey,

these states prosecutions 
? time after the victim 

i-lorida, Idaho, Illinois, 
and certain other sexual 

Michigan, Minnesota, Montana, Nevada, New 
New Mexico, North Dakota, Oklahoma, Oregon,

These attachments are as follows: (B) National Center for Prosecution
of Child Abuse, American Prosecutors Research Institute; Beth Payne, project 
supervisor; State Legislation Extending or Removing the Statutes of Limitation 
for Offenses Against Children; Alexandria, Virginia: American Prosecutors
Research Institute; 1991. (C) Durga M. Bharam, "Statute of Limitations For
Child Sexual Abuse Offenses: A Time For Reform Utilizing The Discovery Rule," 
The Journal of Criminal Law and Criminology, Northwestern University School of 
Law, Vol. 80, 1989, pp. 842-865. (D) Jessica E, Mind!in, "Child Sexual Abuse
And Criminal Statutes Of Limitation: A Model For Reform," Washington Law
Review, Vol. 69, 1990, pp. 189-207.
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Pennsylvania, Tennessee, Vermont (sexual assault, lewd and lascivious 
conduct with a child), Washington, and Wisconsin.

Seventeen states impose statutes of limitation for child sexual abuse 
which start running at the commission of the offense. While some may 
extend the statute for offenses against children below a minimum age, 
they have no statutory or common-law provisions for tolling or 
supplementing the running of those statutes for any of the above 
exceptions: Alaska, California, Colorado, Connecticut, Delaware,
Georgia, Hawaii, Indiana, Kansas, Mississippi, Missouri, Nebraska, New 
York, Ohio, South Dakota, Texas, Utah.

Additionally, in several states, statutes of limitation as applied to certain
offenses against children have been enlarged through nonlegislative means via

aIn 1991, under Maine Revised Statute Title 14, Section 752-C, Maine 
provided that actions based upon sexual intercourse and certain other sexual 
acts with victims under the age of majority must be commenced by the later of 
12 years after the cause of action arose or within six years after the person 
discovers or reasonably should have discovered the harm. In addition, under 
Title 17-A, Section 8, the statute of limitation was removed altogether for 
incest, rape, or gross sexual assault if the victim had not attained the age 
of 16 years at the time of the crime.

In Minnesota, under Section 628.26 of the statutes, the 1991 
legislature provided, that in the case of criminal sexual conduct, an 
indictment or complaint must be brought within seven years of the offense. 
However, where the victim was under the age of 18 years at the time the offense 
occurred and the victim failed to report the offense within this limitation 
period, the indictment or complaint may be brought within three years after the 
offense is reported to law enforcement authorities.

Also in 1991, under Oregon Revised Statute Section 131.25, Oregon 
provided that prosecution of sexual offenses must be commenced within six years 
after commission of the offense. However, if the victim was under age 18, 
prosecution may be commenced within whichever occurs first, anytime before the 
victim attains age 24 or within six years after the abuse is reported to law 
enforcement and certain other responsible government agencies.

9Most, if not all states, including these, contain a provision in their 
criminal code that a period of limitation does not run for up to a specified 
period of time during a period or periods when the accused is outside the state 
or absent from his or her normal domicile within the state with a purpose to 
avoid detection, apprehension, or prosecution. In Alaska, such extension may 
be up to three years [AS 12.10.040(a)]. An additional tolling provision in 
some states, based upon the Model Penal Code, is that the statute will not toll 
for any length of time in which a prosecution for the same conduct is pending. 
Thus, if an indictment or information is dismissed for a technical defect and 
the double jeopardy clause or a statute would not preclude prosecution, the 
statute of limitation will not have run during the duration of the prosecution.
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the judicial system. For example, courts have applied a common-law doctrine 
that a crime continues and therefore is not complete so long as the offender 
engages in the criminal conduct. It is only when the crime is complete that 
the statute of limitation begins to run. Using this logic, a Minnesota court 
found that where the statute requires for prosecution for child sexual abuse 
that the defendant both be in a position of authority over the victim and use 
that authority to coerce the victim to submit to the abuse, as long as the same 
parental authority that was used to accomplish the sexual abuse was used to 
prevent the victim from reporting the abuse, the offense is continuous and the 
statute of limitation does not begin to run until the child is no longer 
subjected to that authority.10 Just this year the Ohio Supreme Court ruled 
that the general statute limiting criminal prosecutions does not run on child 
sex abuse or neglect cases until a responsible adult, as listed in another 
statute requiring reporting of abuse or neglect, has knowledge of both the act 
and the criminal nature of the act.11

10State v. Daniel ski.j 348 N.W.2d 352 (Minn. Ct. App. 1984), reported by 
Mindlin, previously cited, pp. 198-199, and Bharam, previously cited, pp. 856- 
857.

11The Ohio Revised Code provides the period of limitation of criminal 
prosecutions shall not run during any time when the corpus delicti remains 
undiscovered. Otherwise the statute of limitation for a felony other than 
aggravated murder or murder is six years (Section 2901.13, Page's Ohio Revised 
Code Annotated, as supplemented through January 1, 1991, Cincinnati: Anderson 
Publishing Co., 1987 and 1991). In the instant case [State v. Hensley, 571 
N.E.2d 711 (Ohio 1991)], offenses alleged to have occurred as early as 1974 
were included in an indictment filed on October 11, 1988. The question before 
it, the supreme court said, was when is the corpus delicti of a crime 
discovered. The court defined corpus delicti of a crime as being the body or 
substance of the crime, and usually having two elements, the act itself, and 
the criminal agency of the act. The corpus delicti, the court said, did not 
include the victims' knowledge of the events surrounding the case, even though 
they understood the wrongness of the defendant's acts, or the discovery of the 
acts by the parents. However, the court also rejected the state's argument 
that the statute of limitation begins to run only when the prosecutor or 
another law enforcement agency discovers the corpus delicti of the crime. 
Instead, citing a civil statute which contains a list of responsible adults who 
are under a legal duty to immediately report any known or suspected child abuse 
or neglect to certain governmental agencies, the court said the corpus delicti 
of crimes involving child abuse or neglect is discovered when a responsible 
adult, as listed in that statute, has knowledge of both the act and the 
criminal nature of the act.
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ENLARGING STATUTES OF LIMITATION TO PROSECUTE OFFENSES AGAINST CHILDREN IS ONE 
WAY TO COMPENSATE ADULT SURVIVORS FOR THE UNDERrEPORTING OF OFFENSES AGAINST 
CHILDREN

The National Center on Child Abuse and Neglect has sponsored two surveys on the 
national incidence of child abuse and neglect, one in 1979-1980 and one in 
1986. These surveys were unique in that they not only assessed how many cases 
of child maltreatment were known to state child protective service agencies, 
but also they included cases known to other investigatory agencies and the 
police, schools, hospitals, and social service agencies.12

The first study, commonly known as National Incidence Study I, revealed a rate 
of 0.7 cases of child sexual abuse per 1,000 children per year. This compared 
with a rate of 3.4 cases of other physical abuse, 2.2 cases of emotional abuse, 
1.7 cases of physical neglect, 2.9 cases of educational neglect, and 1.0 case
of emotional neglect per 1,000 children for the survey year.13

National Incidence Study II contained two sets of figures. One set included 
a requirement that the child had to have already experienced demonstrable harm 
as a result of the maltreatment. The other set lowered the level of harm to 
include the above categories as well as children seriously endangered by 
maltreatment.

According to amended figures released by the contractor in May 1990, a total 
of 15.98 children out of every 1,000 children had suffered demonstrable harm 
from child abuse or neglect in the survey year. The demonstrable harm figure 
included 1.9 cases of child sexual abuse, 4.3 cases of other physical abuse, 
2.5 cases of emotional abuse, 2.7 cases of physical neglect, 4.5 cases of 
educational neglect, and .08 cases of emotional neglect per 1,000 children. 
When the level of harm was eased to include serious endangerment as well as 
demonstrable harm, the figures were 2.1 cases of child sexual abuse per 1,000 
children, as compared with 4.9 cases of other physical abuse, 3.0 cases of
emotional abuse, 8.1 cases of physical neglect, 4.5 cases of educational
neglect, and 3.2 cases of emotional neglect. This was a total of 25.8 cases 
of serious endangerment per 1,000 children.

Both surveys were conducted and analyzed by Westat, Inc., Rockville, 
Maryland. Results of the first survey were published in Study Findings: 
National Study of the Incidence and Severity of Child Abuse and Neglect, U.S. 
Department of Health and Human Services, 1981. Results of the second survey 
were published under the same title in 1988.

13This summary information is from Diana E.H. Russell, Ph.D., "The 
Incidence And Prevalence Of Intrafamilial And Extrafamilial Sexual Abuse Of 
Female Children," Child Abuse And Neglect, Vol. 7, 1983, pp. 133-146. For an 
overview of studies of child abuse, see also "Child Abuse--An Overview," by 
Richard Gelles, Ph.D., pp. xiii-xxix, in Robin E. Clark and Judith Freeman 
Clark, The Encyclopedia of Child Abuse, New York: Facts on File, 1989.
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Using only the greater level of harm, 44 percent of the cases from National 
Incidence Study II were not known to child protective services; using the 
endangerment standard, 51 percent of the cases were not known to child 
protective services.14
According to a report of the Governor's Interim Commission on Children and 
Youth, January 1988, the Alaska Division of Family and Youth Services (DFYS) 
receives 20,000 child abuse and neglect reports a year, although many of these 
are unsubstantiated. The number of children actually receiving child 
protective services statewide was 9,200 in 1986.

According to the introduction to the report Into the '90s: The Strategic Plan 
for Service to Alaska's Families, Children and Youth, published November 1, 
1990, by DFYS, 9,214 children needed services from DFYS to protect them from 
harm in fiscal year 1990. Of these, 2,614 were under the category "physical 
abuse," 1,305 were under the category "sexual abuse," 3,797 were under the 
category "neglect," and 1,498 were under the category "other."16 Using the 
DFYS numbers and its figure of 170,510 for children under the age of 18 in 
Alaska in 1990, there were 15.3 cases of child protective services for physical 
abuse per 1,000 Alaska children, 7.7 cases of services for sexual abuse per 
1,000 children, 22.3 cases of services for child neglect per 1,000 children, 
and 8.8 cases of services for other child abuse and neglect per 1,000 children. 
(This would be 54 children per 1,000 children requiring child protective 
services.)

As we do not know the extent of underreporting in this state, we are unable to 
draw a meaningful comparison between the National Incidence Study data and 
DFYS's data. However, according to the introduction to Into the '90s:

^Andrea J. Sediak, Ph.D., "Technical Amendment to the Study Findings-- 
National Incidence and Prevalence of Child Abuse and Neglect: 1988," Rockville, 
Maryland: Westat, Inc., May 23, 1990, for the National Center On Child Abuse 
And Neglect, U.S. Department of Health and Human Services. The amendment, as 
provided to us by the National Committee For Prevention Of Child Abuse, is 
included as Attachment E to this memorandum. As noted, the report itself is 
called Study Findings, Study Of National Incidence And Prevalence of Child 
Abuse And Neglect, 1988. As the report contains no incidence breakdowns by 
state, we did not refer to it directly.

15Dean Gottehrer, ed., Our Greatest Natural Resource, Investing in the 
Future of Alaska's Children, A Report of the Governor's Interim Commission on 
Children and Youth, January 1988, p. 67.

16 Into the '90s: The Strategic Plan for Service to Alaska's Families,
Children and Youth, Juneau: State of Alaska Department of Health and Social
Services Division of Family and Youth Services, November 1, 1990, p. 6.
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Alaska ranks fourth highest in the nation in the rate of 
reported child abuse. Alaska's rate of 54 children per 1,000 
reported as victims of abuse is more than 60 percent greater 
than the national rate of 34 per 1,000.17

Since 1971, Alaska has had a requirement under its civil child protection 
statutes (AS 4 7 .1 7 .1 0  -  4 7 .1 7 .2 9 0 ) that certain professionals who in their 
occupational duties would have reason to suspect that a child has suffered harm 
as a result of child abuse or neglect must report their suspicions to the state 
child protection agency for investigation. Persons required to report include 
medical personnel, school teachers and staff, social workers, peace officers, 
child care providers, paid employees of domestic violence and sexual assault 
programs, and paid employees of alcohol and drug counseling organizations. 
However, Nina Kinney, social services field administrator with the Alaska 
Department of Health and Social Services and former program coordinator with 
the State Council on Domestic Violence, recently confirmed in a conversation 
with this legislative analyst that she is of the impression, even today, that 
there is great underreporting in this state of child sexual abuse and other 
child abuse and neglect as well.18

Nationally (and it would appear in Alaska as well), many offenses against 
children go unprosecuted simply because the child did not reveal the abuse 
until years later, after the statute of limitation had expired. When the event 
is not reported at all to law enforcement agencies, or reported after the 
statute of limitation has expired (or reported after exceptions to the statute 
of limitation have expired), the state has no ability to prosecute the offense. 
As observed by the U.S. Attorney General's Task Force On Family Violence in its 
final report, because criminal statutes of limitation usually begin to run from 
the date of victimization, child sexual assault victims who are unable, either

17We do have some unanswered questions about the DFYS terminology and its
conclusions which we just quoted. We have seen that the number of 54 per 
children per 1,000 children is based on the 9,214 children receiving DFYS 
protective services. We do not know where the U.S. statistic of 34 per 1,000 
children came from. That figure is closest, however, to the National Incidence 
Study II figure of 25.8 children per 1,000 children under serious endangerment 
of child abuse and neglect. The U.S. figure purports to include child abuse 
and neglect both known and unknown to child protective services. Were Alaska's 
figure of 54 per 1,000 children to be compared with the National Incidence 
Study II figure of 25.8 children per 1,000, Alaska would have a rate .̂f 
children seriously endangered by abuse and neglect over twice the U.S. rate. 
However, were Alaska to have any cases of child abuse and neglect not known to 
DFYS, the number of 54 children per 1,000 children would have to be increased 
accordingly prior to making a valid comparison with national figures.

18P e r s o n a l  c o m m u n ic a t io n ,  November 15 ,  1991.
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emotionally or psychologically, to immediately disclose the abuse they have 
suffered are often precluded from appropriate legal action.19

While the public perception appears to be that incidents of physical abuse of 
children are more visible and therefore more likely to be prosecuted within the 
normal period of a statute of limitation than sexual offenses against children, 
the actual experience of the states does not bear this out. According to 
attorney Josephine Bulkley who for years has been a consultant on legal 
proceedings in child abuse and child sexual abuse cases to the Center on 
Children and the Law (formerly the National Legal Resource Center for Child 
Advocacy and Protection) of the American Bar Association, physical abuse or 
neglect of a child typically does not result in a criminal proceeding unless 
the child is permanently or severely injured or dies. Sexual abuse of a child 
more frequently forms the basis of a criminal prosecution, although many 
perpetrators likewise escape prosecution.20

According to Jessica E. Mindlin, there are no statistics documenting how often 
criminal child sexual abuse cases are barred by statutes of limitation. In a 
telephone conversation she had with the King County, Washington, Prosecutor's 
Office in late 1988, she was to]d that office receives approximately four cases 
per month where charges are time-barred, and this estimate does not include 
reports made lo police officers who do not pursue cases barred by statutes of 
1 imitation.2'

Statistical Evidence of Underreporting of Offenses Against Children

Because a law enlarging a statute of limitation can reach back to encompass 
only unexpired periods of limitation for offenses already committed, it is the 
adult survivors of child abuse22 who were not served by the criminal justice 
system as children who will be served by legislation which enables individuals

™Final Report, Attorney General's Task Force on Family Violence, U.S. 
Department of Justice, September 1984, p. 103.

20Josephine Bulkley, J.D., "Legal Proceedings, Reforms, and Emerging 
Issues in Child Sexual Abuse Cases," Behavioral Sciences And The Law, Vol. 6, 
No. 2, 1988, pp. 153-180, at p. 153 (see Attachment E).

21Mindlin, cited above.

22Carol W. Napier points out that women incestuously abused as children 
describe themselves as survivors, not victims. This description is important, 
she said, because it emphasizes the strength, rather than any weakness, of 
these women and thus is empowering. See Napier, "Notes, Civil Incest Suits: 
Getting Beyond the Statute of Limitations," Washington University Law 
Quarterly, Vol. 68, 1990, pp. 995-1020, fn. 3 at p. 995.
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over the age of 18 to seek prosecution of those who abused them as children.23 
Are there unidentified abused or neglected minor children and young adults in 
Alaska for whom the statutory time period in which to prosecute their abusers 
has not yet run out but who may not be known to the criminal justice system 
before it is too late, we questioned. If so, there are and will be adult 
survivors of child abuse who could be the beneficiaries of an enlarged statute 
of limitation for the prosecution of offenses against children in Alaska.

To answer our question, we found that we could draw inferences by looking at 
a number of studies. In so doing, we have reached the inevitable conclusion 
that as high as the rates are in Alaska for child protective services, these 
rates are still lower than incidence surveys of child abuse and neglect would 
least us to expect.

For example, a compilation by J. Herman, involving data from five surveys 
undertaken on the prevalence of sexual abuse of female children since 1940, 
indicated that one-fifth to one-third of all women had had some sort of 
childhood sexual encounter with an adult male.24 In a study involving 
detailed interviews in 1978 of a probability sample of 930 women residents of 
San Francisco concerning any experience of sexual abuse they might have had at 
any time throughout their lives, 38 percent of the respondents reported at 
least one experience of sexual abuse before the age of 18 years; 28 percent 
reported at least one such experience before 14 years of age. (Sexual contact 
that was wanted and with a peer, i.e. sex play between siblings or cousins of 
approximately the same age, was not counted.)25

The survey, by Dianna E.H. Russell, Ph.D., considered two categories of 
childhood sexual abuse: intrafamilial and extrafamilial. Overall, it was
determined that 29 percent of the perpetrators were relatives, 60 percent were 
known to the victims but were unrelated to them, and 11 percent were total 
strangers. Females represented four percent of all abusers. When noncontact
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23See in this memorandum a discussion of retroactivity under the heading 
"Ex Post Facto Laws versus Retroactive Laws," in the analysis of constitutional 
considerations in Alaska in enlarging the statutory time period in which to 
prosecute offenses against children in Alaska.

24J. Herman, Father-Daughter Incest, Cambridge, Mass.: Harvard University 
Press, 1981.

25Russell, cited above. We have included a copy of this article as 
Attachment G to this memorandum. For background on father-daughter incest, 
although not included as an attachment, we would recommend Napier, cited above. 
We did not review another article which apparently reports that 75 to 90 
percent of incest victims reach adulthood without revealing the incident. The 
citation for that article is DeRose, "Adult Incest Survivors And The Statute 
Of Limitations: The Delayed Discovery Rule And Long-Term Damages," Santa Clara 
Law Review, Vol. 25, 1985, beginning at page 191.
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experiences such as being upset by someone exposing their genitals or extra- 
familial nongenital touching were added in with these other experiences of 
sexual abuse, 54 percent of the women reported unwanted sexual experiences 
before they reached the age of 18 years; 48 percent reported that at least one 
such experience had occurred before 14 years of age. Only two percent of the 
cases of intrafamilial child sexual abuse and only six percent of the cases of 
extrafamilial child sexual abuse were ever reported to the police, numbers the 
researcher calls powerful evidence that reported cases are only the very tip 
of the iceberg.26

Statistics presented at the U.S. Department of Justice's 1984 National 
Symposium On Child Sexual Abuse are equally astonishing. Those numbers 
indicate that one in three females and one in four males between the ages of

Sixteen percent of the women reported at least one experience of 
intrafamilial sexual abuse before the age of 18; 12 percent had been sexually 
abused by a relative before 14 years of age. In 40 percent of the 
intrafamilial cases, the perpetrators were parents, step-parents, or siblings. 
(In the whole sample of 930 women, 4.5 percent had been abused by biological 
fathers or step-fathers, foster fathers, or fathers by adoption. More women, 
some 4.9 percent of the survey, had been abused by uncles.)* Forty-one percent 
of the cases of intrafamilial abuse involved force, with abuse by stepfathers 
likely to involve the most force.# In 32 percent of the cases of intrafamilial 
child sexual abuse the respondent reported that the perpetrator has also 
sexually abused one of more other relative, 16 percent could not say, and 53 
percent said another relative had not been sexually abused by the person who 
abused them.

In contrast (and using a more stringent definition of sexual abuse), 
31 percent of the sample reported at least one experience of sexual abuse by 
a nonrelative before the age of 18 years; 20 percent of these women had been 
sexually abused by a nonrelative before 14 years of age. Of these, 15 percent 
of the perpetrators were strangers, 42 percent were acquaintances, and 41 
percent could be called more than just acquaintances. Abuse outside the family 
was likely to involve more force than abuse inside the family.

* It should be noted that it is most commonly stated in other literature that 
the most prevalent type of intrafamilial sexual abuse is father-daughter 
incest. According to a three-page "Analysis of Sex Offender Data" by the 
Alaska Department of Corrections Division of Statewide Programs, dated October 
23, 1985, of victims who were related to the 354 sex offenders under sentence 
in the Alaska prison system on March 1, 1985, 62 percent were natural daughters 
or stepdaughters.

# In a study of 40 survivors of father-daughter incest, Herman, previously 
cited, reported that over half the women had indicated that their fathers used 
violence repeatedly and that they had seen their fathers beat their mothers. 
In that study, 58 percent of the survivors did not tell anyone about the incest 
while living at home.
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three to 18 years had been sexually abused. Of these, 36 percent were victims 
of incest.27

Closer to home but substantially similar to the above results is the 
information which was gathered from a questionnaire administered during 1988 
and 1989 to 5,458 students in grades 7-12 at schools in rural areas, small 
towns, highway communities, and regional centers across Alaska. Representing 
77 percent of the eligible students in the 27 participating school districts, 
and 13 percent of public school students in these grades statewide, the Alaskan 
Adolescent Health Survey showed that physical and sexual abuse were relatively 
common among Alaskan youths. Within the survey group, 23 percent of females 
and eight percent of males (representing 16 percent of the total survey group) 
reported having been physically abused. One-quarter of all girls and 3 percent 
of boys (representing 15 percent of the survey group) reported sexual abuse. 
When physical and sexual offenses against children were considered together, 
22 percent of the youths and 34 percent of the girls reported having been 
abused. One in 20 youths described themselves as severely stressed: of these, 
one-third had been sexually abused and 40 percent had been physically abused. 
One-half of the severely stressed youths had attempted suicide. Moreover, many 
youths who were abused revealed that they had told no one of the abuse.

Thirty-one percent of those who had been physically abused and 29 percent of 
those who had been sexually abused reported that tt v had not discussed the 
abuse with anyone. One third of the female victims of either type of abuse had 
told no one; of male victims, nearly one-half had told no one.28

Reasons For The Underreporting Of Offenses Against Children

Why are offenses against children underreported? The answer appears to be a 
combination of concealment by the perpetrator and the unwillingness or 
inability of the child victim to report the offense. In a survey of 
prosecutors, judges, and defense attorneys to identify the crimes most likely

These figures are attributed to the U.S. Department of Justice, "Notes 
from the National Symposium on Child Sexual Abuse," Unpublished, October 1984. 
We did not see the djcument first hand. Our source is Amy Wallace, An 
Incidence Study Of Incest In Juneau, Juneau: AWARE, ca. 1985.

28The State of Adolescent Health in Alaska, Juneau: Alaska Department of 
Health and Social Services and Anchorage: Alaska Area Native Health Service, 
May 1990.
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to be concealed, child molesting was ranked seventh out of twenty-six 
crimes. When child abuse victims are unable, either emotionally or 
psychologically, to immediately disclose the abuse they have suffered, they are 
often precluded by statutes of limitation from appropriate legal action.

An interplay of the superior power, knowledge, resources, and strength of the 
perpetrator over the victim commonly results in an unwillingness or inability 
of the child to report the offense. The power relationship alone between the 
adult offender and the child victim makes reporting of abuse by the victim 
within the statutory period very unlikely. The secret nature of these 
offenses, particularly child sexual abuse, makes detection of the offense by 
outsiders especially difficult. Perpetrators of child sexual abuse escape 
prosecution for their acts bv assaulting victims too young to report the abuse 
within the statutory period and by using physical force, threats, coercion, 
misrepresentation, and bribery to prevent the victim from reporting the offense 
until after the statute of limitation has expired.

Gerald F. Uelmen, "Making Sense Out Of The California Criminal Statute 
Of Limitations," Pacific Law Journal, Vol. 15, 1983, pp. 35-82, at p. 53. The 
six crimes more likely to have been concealed than child molesting were payment 
of bribe, receipt of bribe, embezzlement of public funds, corporate securities 
fraud, falsifying public records, and fraudulent claims against government. 
A copy of Uelmen's article is provided as Attachment H to this memorandum.

30According to the research reviewed by Wallace for An Incidence Study of 
Incest in Juneau (previously cited, page 13), the literature has identified 
sexual-assault victims as young as one and one-half months old. The most 
common age when incest is initiated is between 4 and 12 years old, with 
particularly high risk periods at ages 4 and 9 years old. Considering children 
through the age of 15, the average age of sexually abused children is under 10 
years old. (Note that this does not imply that sexual intercourse occurred or 
that if it did occur it was by the time the victim was 10. Given the young age 
at which such abuse may begin, other forms of sexual contact such as oral- 
genital contact by either party, contact of the abuser's genitals with other 
parts of the victim's body, digital penetration, and touching may be more 
likely until the victim reaches a certain age.)

This legislative analyst reports attending two general self-development 
workshops where adult incest survivors reported being victimized as early as 
two-months old and one survivor of childhood physical and sexual abuse reported 
receiving blows when she was in the womb.

According to a three-page "Analysis of Sex Offender Data" by the Alaska 
Department of Corrections Division of Statewide Programs, da'ed October 23, 
1985, involving the 354 sex offenders under sentence in ':ie Alaska prison 
system on March 1, 1985, victims under the age of 16 were most likely to be 
relatives of the offender, victims over the age of 16 were most likely to be 
friends or acquaintances of the offender.
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For other children, no force or threats are required to keep the abuse from 
being reported. Victims often remain silent, feeling ashamed and embarrassed. 
The child may feel personally responsible for the incident(s) and not blame the 
perpetrator. Because of youth and ignorance, the child may not fully 
comprehend the criminal nature of the defendant's behavior. Particularly for 
a child growing up in a family where there is a strong emphasis on right and 
wrong and where punishment is meted out for wrong acts, there is the 
compensatory logic that they would not have been forced to do something wrong 
by an authority and therefore what happened must be right.

The role of sexual and/or physical abuser is only one of the roles that the 
offender may play. The offender may also be a source of comfort and genuine 
affection to the child and to the family, and victims may fear losing this 
aspect of the relationship. Often, an incestuous father or stepfather is the 
only adult employed outside the home and the victim feels responsible for the 
welfare of other family members. The child may fear the break up of the family 
or fear that other family members who find out will be physically harmed by the 
abuser. Sometimes the child personally is in a caretaker or mediator role in 
the family and feels a responsibility for keeping the family together.

Sexual abusers outside the family are typically in a position of trust and 
authority over the child and use that authority to coerce the relationship and 
its nondisclosure. Many victims believe their parents will be angry and punish 
them for allowing the abuse. Sometimes, injury, death, or other harm to 
themselves, pets, or parents rnay be perceived if the perpetrator's identify is 
revealed.

What is emerging as a major cause of unreported sexual offenses stems from the 
child's own mental defense mechanisms. Child victims engage in repression, 
denial, avoidance, and dissociation to protect themselves from the trauma of 
the sexual abuse. As we have learned through the experiences of adult 
survivors of child sexual abuse, often these defense mechanisms continue into 
adulthood.31 A victim who as a child mentally blocked out the abuse may not 
remember it for years until recall is triggered by another significant event

The literature reports that mental health professionals and researchers 
have found that victims of incest and other forms of child sexual abuse often 
meet the diagnostic criteria for Post-Traumatic Stress Disorder as described 
in the Diagnostic And Statistical Manual Of Disorders, published by the 
American Psychiatric Association. Symptom's may include the victim's 
persistent avoidance of stimuli associated with the event and psychologic 
amnesia for an important aspect of the traumatic event. Multiple Personality 
Disorders stemming from childhood sexual abuse also have been diagnosed.
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in the victim's life or through psychotherapy. The victim may also have 
recall of the period during which the abuse occurred but, because of the 
psychological distress caused by the abuse and the mechanisms developed to cope 
with that distress, may not have been able to comprehend the nature of the 
injuries and their cause until after entering psychological counseling during 
adulthood.33

CONSTITUTIONAL CONSIDERATIONS IN ALASKA IN ENLARGING THE STATUTORY TIME PERIOD 
IN WHICH TO PROSECUTE OFFENSES AGAINST CHILDREN IN ALASKA

In a following section we offer several approaches that might be taken to 
enlarge the statutory time period in which to prosecute offenses against 
children in Alaska. However, the prospect of legislative action to increase 
the statutory limitation of actions for the prosecution of offenses against 
children raises a number of constitutional issues that should be addressed. 
These issues are discussed below.

A. Due Process And Rights Of The Accused

Article I, Section 7 of the Alaska Constitution, which is based on Amendment 
V of the U.S. Constitution provides:

No person shall be deprived of life, liberty, or property, 
without due process of law.

Marilyn Van Derbur Atler, Miss America 1958, a woman now over 50 years 
old, revealed publicly last May that she had been sexually molested by her 
father from the time she was 5 until she was 18 and-left home for college. She 
had no conscious knowledge of what had happened to her at night until she was 
24 years old and a skilled counselor and minister led her to uncover long- 
repressed memories and feelings. After years in the recovery process, she now 
knows that she had mentally disassociated herself from those events, splitting 
herself into a "day child" and a "night child," so to speak. The day child 
knew nothing of the night child's existence until her recovery process. (See 
Marilyn Van Derbur Atler, "Say 'Incest' Out Loud," McCall's, Vol. 118, No. 12, 
September 1991, p. 78 ff.)

33In consequence, courts (at least civil courts) have held that the severe 
emotional trauma experienced by victims prevented them from discovering a cause 
of action during the applicable statutory limitation period. For a discussion 
of the application of the discovery rule in such situations, see Jocelyn B. 
Lamm, "Easing Access To The Courts For Incest Victims: Toward An Equitable
Application Of The Delayed Discovery Rule," The Yale Law Journal, Vol. ICO, No. 
7, May 1991, pp. 2189-2208, at pp. 2200-2201.
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Article I, Section 11 of the Alaska Constitution, which is based on Amendment 
VI of the U.S. Constitution provides, in part:

In all criminal prosecutions, the accused shall have the right 
to a speedy and public trial, by an impartial jury of 
twelve....The accused is entitled...to be confronted with the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the assistance 
of counsel for his defense.

Discussing the legislative goals and purposes underlying statutes of 
limitation, Durga M. Bharam observed that the main purpose of any statute of 
limitation is to protect the accused from the burden of defending against 
charges of long-completed misconduct. Likewise, criminal prosecution should 
be based on evidence that is reasonably fresh and trustworthy. To allow 
otherwise would infringe upon the accused's rights to a fair trial due to 
evidentiary problems of obtaining witnesses, forgotten events, and lost 
records. This general goal of a statute of limitation is further supplemented 
by a defendant's constitutional right to a speedy trial. However, as Bharam
observed, statutes of limitation provide no assurance as to the time of the
trial. A limitation period only assures that an indictment will be issued 
within a specified time.34

Josephine Bulkley points out that even within the normal period of limitation, 
problems exist with prosecuting child abuse cases because of the constitutional 
protections accorded defendants in the U.S. criminal justice system. These 
include the presumption that individuals are presumed innocent until proven 
guilty and that due process requires a high standard of proof to ensure that 
innocent persons are not convicted. The rights to a fair trial and to be 
proven guilty only by reliable and trustworthy evidence are also benchmarks of 
our criminal system. Thus, in the criminal justice system, the state has the 
burden of proof and is required to prove the accused guilty beyond a reasonable 
doubt. Consequently, there is strict adherence to rules of evidence in 
criminal court, particularly the rule against admitting a victim's out-of-court 
assertion to prove the truth of the matter asserted (called the hearsay 
rule) ,35

Gerald F. Uelmen, a professor of law at Loyola Law School of Los Angeles, 
writing in 1983, and Bharam, who attributed much of his thinking to Uelmen in

Bharam, pp. 860-861. Uelmen points out that in United States v. Marion 
[404 U.S. 307 (1971)], the Supreme Court rejected a claim that the sixth 
amendment right to speedy trial had any application to delays prior to the 
institution of formal charges, noting the traditional role of a statute of 
limitation in preventing prejudice resulting from the passage of time between 
the commission of a crime and the filing of charges.

35Bulkley, p. 155.
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a 1989 article, both offer a series of six factors which state legislatures 
could weigh to support shorter versus longer periods of limitation. 
Factors which justify a shorter period of limitation are staleness of evidence, 
motivation, and repose (the length of time that must lapse before prosecution 
is no longer appropriate). Factors which support a longer period of limitation 
are concealment, investigation, and the seriousness of the offense. Using 
their arguments plus information we have assembled from other sources, we offer 
the following discussion.

Factors Which Justify A Short Period Of Limitation:

Staleness of evidence. Criminal defendants argue, as Justice Jackson implied, 
that the longer the period in which a crime may be prosecuted, the greater the 
possibility of stale claims, of citizens being put to their defense after 
memories have faded, of witnesses who have died or disappeared, and of evidence 
that has been lost. However, these same problems exist, even to a greater 
extent, for the prosecution as the victim must carry the burden of proof in a 
criminal setting. In a survey taken in California by Uelmen of 58 prosecutors, 
defense attorneys, and judges, all with long-term experience, the respondents 
identified child molesting and rape as the crimes which presented the greatest 
risk of preserving reliable evidence or losing exculpatory evidence. Child 
molesting was first on the prosecutors' list and rape was first on the defense 
lawyers' and judges' lists.37

The evidentiary problems in proving child sexual abuse in a criminal proceeding 
by an adult survivor, including the lack of eyewitnesses and the lack of 
physical or medical evidence, would likely have occurred even during the 
earlier statutory-!imitation period, according to Josephine Bulkley. Bulkley 
points out that although there is no longer a legal requirement in any state 
for corroboration in criminal sex offense prosecutions, the lack of admissible 
evidence beyond the victim's testimony can still be an impediment at trial.38

The impediment might not be as severe as some think, however, cautions Cindy 
Smith. According to Smith, information coming from the Legal Defense Fund of 
the National Organization of Women is that in many cases, adult survivors who 
disclosed child sexual abuse had the ability to produce outside verification 
of their claims through such means as diaries, witness statements, and medical 
records from family physicians. But there is the reality, as pointed out by 
attorney Beth Payne of the National Center for Prosecution of Child Abuse, that

36Uelmen, pp. 44-58; and Bharam, pp. 861-862.

37Uelmen, p. 46.

38Bulkley, p. 166.
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prosecutors may be reluctant to take cases when years and years have passed 
since the offense.

It should be noted that in recent years, the constitutional right to due 
process of law has occasionally been utilized by courts to grant relief to a 
defendant when delays in the investigation or prosecution of the case 
prejudiced the defendant's ability to defend himself or herself or when the 
prosecution was responsible for the destruction or loss of vital evidence/0

Motivation. A shorter period of limitation could be viewed as motivating 
police and prosecutors to be efficient and not delay prosecuting criminal 
offenses (although, according to Uelmen, there is strong research which 
indicates investigators choose the cases on which they work by considering both 
the seriousness of the crime and whether sufficient leads are present to 
indicate that the chances of clearing the crime are high)/1 Law enforcement 
agencies would also be motivated by the economics of a lower cost investigation 
and prosecution. Payne observed that there are time and money considerations 
in any investigation and prosecution. "Prosecution is more likely," she said, 
"on cases which are easier to prove; people don't like complicated and 
expensive procedures. "<l2

Repose. Having a definite limit to the time in which prosecution is 
appropriate fosters rehabilitation by assuring a past offender that any 
rehabilitative progress will not be shattered by the enforcement of some long- 
dormant claim. The repose period should not be shorter, however, than the 
maximum penalty, though it could be longer, contends Uelmen. "A statute of 
limitation shorter than the maximum penalty might be justified by the staleness

39Telephone conversation, November 1, 1991. 

A0Uelmen, p. 45.

41Uelmen, p. 49.

42Payne, November 1, 1991.
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factor or the motivation factor, but it cannot be justified by the repose 
factor," he declared/3

Factors Which Support A Long Period Of Limitation.

Concealment. The very nature of certain crimes, particularly child sexual 
abuse, makes detection of the offense especially difficult. A long period of 
limitation insures that a perpetrator does not escape punishment simply by 
successfully concealing the acts.

Investigation. Concealed crimes generally require a longer period of 
investigation which further justifies a longer limitation period.

Seriousness Of The Offense. Uelmen and Bharam note that the seriousness of the 
offense should correlate with the duration of a limitation period. The lapse 
of the statute of limitation operates as a statutory grant of "amnesty" to an 
offender. Viewed in this light, it may be desirable to withhold amnesty from 
some crimes that are regarded as particularly serious.

According to Uelmen, the factors of seriousness and repose depend upon the 
specific crime, the other factors do not. Their applicability depends more 
upon the particular circumstances of a case and the evidence used than upon the 
nature of the crime itself. The repose factor is closely related to the 
seriousness factor since the residue of community outrage over a crime directly 
relates to its seriousness. Therefore, claims Uelmen, the principal

43Uelmen, previously cited, p. 52. It appears that in Alaska there are 
many situations under AS 12.55.125, Sentences of imprisonment for felonies, 
where the potential length of a sentence is greater than the statute of 
limitation. According to data on 354 sex offenders under sentence in the 
Alaska prison system on March 1, 1985, the average sentence for first degree 
sexual assault was six to eight years of jail time to serve ("Analysis of Sex 
Offender Data," previously cited). At present sexual assault in the first 
degree and sexual abuse of a minor in the first degree are unclassified 
felonies for which the presumptive sentence for a first felony conviction is 
8 years, 10 years if a weapon was used or serious injury caused. If the 
offense is a second felony conviction, the presumptive sentence is 15 years; 
if the offense is a third felony conviction, the presumptive sentence is 25 
years. Note the inconsistency whereby prosecution for an offense against a 12- 
year old would be barred 5 years after commission of the offense, yet someone 
apprehended and sentenced at the time of the offense, provided it was their 
first felony conviction, would regularly be under sentence for the 5-year 
statute of limitation plus 3 additional years. If it was not their first 
felony conviction, the sentence would be correspondingly longer.
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determinant of the appropriate duration of a statute of limitation should be 
the seriousness of the crime.

What offenses are serious enough to prosecute beyond the normal statutory 
limitation period is a legislative determination, albeit one which is 
influenced by a perception of the public's wishes.

Enlarging the statute of limitation merely extends the time in which 
prosecution is permissible. Victims would need to understand that allowing 
state prosecutors an enlarged time in which to begin proceedings against 
alleged perpetrators does not carry with it any entitlement to such 
proceedings. Prosecutorial offices and grand juries would have the burden of 
weighing the quality of the evidence and it is likely that many cases would not 
result in grand jury indictments despite the victim's desire to participate in 
the criminal justice process.

B. Excessive Punishment and Principles of Penal Administration

Article I, Section 12 of the Alaska Constitution, provides:

Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. Penal 
administration shall be based on the principle of reformation 
and upon the need for protecting the public.

As pointed out by the Alaska Supreme Court in the case of State v. Chaney [477 
P.2d. 441, at 443 (Alaska 1970)], multiple goals are encompassed within the 
above broad constitutional standard: rehabilitation of the offender into a
noncriminal member of society, isolation of the offender from society to 
prevent criminal conduct during the period of cc 'inement, deterrence of the 
offender after release from confinement or ^er penological treatment, 
deterrence of other members of the community > might possess tendencies 
toward criminal conduct similar to that of m e  offender, and community 
condemnation of the individual offender, i.e., the reaffirmation of societal 
norms for the purpose of maintaining respect for the norms themselves.

The Chaney criteria, as well as the legislature's goal of attaining reasonable 
uniformity in sentencing, were incorporated by the 1978 Alaska Legislature into 
the Alaska Code of Criminal Procedure. Under AS 12.55.005, the court needs to 
consider the following when imposing sentence: the defendant's present offense 
in relation to other offenses; the prior criminal history of the defendant and 
the likelihood of his rehabilitation; the need to confine the defendant to 
prevent further harm to the public; the circumstances of the offense and the 
extent to which the offense harmed the victim or endangered the public safety 
or order; the effect of the sentence to be imposed in deterring the defendant

44Uelmen, p .  73.
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or other members of society from future criminal conduct; and the effect of the 
sentence to be imposed as a community condemnation of the criminal act and as 
a reaffirmation of society norms.

In extending the statute of limitation for various offenses against children, 
the criteria of AS 12.55.005 and Chaney serve well as a checklist to examine 
motives for prosecuting individuals beyond what is now an established five- to 
ten-year limitation on such actions. For example, do we want to prosecute 
someone who has committed a single offense or only those who have committed 
multiple offenses? For what category of past offender would prosecution and 
sentencing contribute to their rehabilitation? What about the past offender 
who is already functioning as a noncriminal member of society? Is society at 
risk of further harm from the offender so that confining the offender will 
prevent further harm to the public? Is there justification in exposing the 
past offender and his or her family to the loss of social status and respect 
which would accompany the entire family? Would the effect of sentencing the 
past offender be to deter that individual from similar conduct when released 
from confinement? Would the effect of sentencing the past offender deter other 
members of society from future criminal conduct? Would there be a beneficial 
effect to society from showing through the sentence that the community condemns
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such an a c t  o r  a c t s ?  Would t h e  s e n t e n c in g  o f  th e  o f f e n d e r  be a p o s i t i v e  
r e a f f i r m a t i o n  o f  s o c i e t a l  norms?*5

I t  s h o u ld  be k e p t  in  mind t h a t  i f  a p e rs o n  h as  r e f r a i n e d  from  f u r t h e r  c r i m i n a l  
a c t i v i t y  w i t h  t h e  p a s s a g e  o f  t im e ,  i t  i s  a l i k e l y  p re s u m p t io n  t h a t  th e  p e rs o n  
has re fo rm e d  and th e  n e c e s s i t y  f o r  i m p o s i t i o n  o f  th e  c r i m i n a l  s a n c t i o n  has 
d im in i s h e d .  I f ,  i n s t e a d ,  y e a r s  have p a sse d  s i n c e  t h e  co m m iss io n  o f  an o f f e n s e  
a g a i n s t  a. p a r t i c u l a r  v i c t i m  b u t  th e  o f f e n d e r  has r e p e a t e d  t h e  c r i m i n a l

*5A c c o r d in g  t o  t e s t im o n y  by Maureen S a y l o r ,  M . S . ,  D i r e c t o r  o f  t h e  Sex  
O f f e n d e r  T re a tm e n t  Program  o f  W estern S t a t e  H o s p i t a l ,  F o r t  S t e i l a c o o m ,  
W a sh in g to n ,  f o r  t h e  U . S .  A t t o r n e y  G e n e r a l ' s  T a s k  F o r c e  On F a m i l y  V i o l e n c e ,  
J a n u a r y  19, 1984, th e  c h i l d  m o le s t e r  i s  n ot d i s t i n g u i s h a b l e  i n  s o c i e t y .  The 
c h i l d  m o le s t e r  i s  most f r e q u e n t l y  a known i n d i v i d u a l  t o  th e  c h i l d  who may be 
a f a t h e r ,  r e l a t i v e ,  n e ig h b o r ,  f r i e n d ,  o r  o t h e r  i n d i v i d u a l  who has i n f l u e n c e  
o v e r  t h e  c h i l d ' s  l i f e  and h a s  a c c e s s  t o  th e  c h i l d  ( f o r  e xa m p le ,  th e  s c h o o l  
t e a c h e r ,  s c o u t  l e a d e r ,  b ig  b r o t h e r ,  e t c . ) .  The a v e r a g e  i n d i v i d u a l  se en  in  
t h e i r  program  who has m o le s te d  a c h i l d  d i f f e r s  v e r y  l i t t l e  from  any c r o s s  
s e c t i o n  o f  any com m unity o r  t h e  s o c i e t y  a t  l a r g e .  On th e  f a c e  o f  t h i n g s ,  th e  
i n d i v i d u a l  who com m its c h i l d  s e x u a l  abuse  l o o k s  no d i f f e r e n t  th a n  anyone e l s e .  
He (and th e  i n d i v i d u a l  i s  g e n e r a l l y  a he) most f r e q u e n t l y  has h e ld  down a jo b  
f o r  lo n g  p e r io d s  o f  t im e ,  p a r t i c i p a t e s  i n  com m unity a c t i v i t i e s ,  r e l a t e s  ( a t  
l e a s t  a t  a s u p e r f i c i a l  l e v e l )  to  n e ig h b o r s  and f r i e n d s ,  and in  o t h e r  a r e a s  o f  
h i s  l i f e ,  c o n d u c t s  h i s  l i f e  no d i f f e r e n t l y  th a n  anyone e l s e .  He i s  not th e  
p r o v e r b i a l  " d i r t y  o ld  man" o r  some " c r a z e d "  i n d i v i d u a l  who i s  r e a d i l y  
i d e n t i f i e d  and i s  t h e  i n d i v i d u a l  most o f  us grew  up b e in g  t o l d  to  s t a y  away 
from . He i s  an i n d i v i d u a l  who th e  c h i l d  and th e  com m unity t r u s t s  and g e n e r a l l y  
b e l i e v e s  w i l l  do them no harm.

A c c o r d in g  t o  a t h r e e - p a g e  " A n a l y s i s  o f  S e x  O f f e n d e r  D a ta "  from  th e  
A l a s k a  D epartm ent o f  C o r r e c t i o n s  D i v i s i o n  o f  S t a t e w id e  P ro g ra m s,  d a te d  O c to b e r  
23 , 1985, w h ich  i n c l u d e s  in f o r m a t io n  on t h e  354 s e x  o f f e n d e r s  u n d e r  s e n t e n c e  
in  th e  A l a s k a  p r i s o n  sy ste m  on March 1 , 1985, th e  a v e ra g e  s e x  o f f e n d e r  in  
A l a s k a  i s  a w h it e  m ale  between 20 and 40 y e a r s  o l d .  He has a h ig h  s c h o o l  
e d u c a t io n  and was em ployed a t  th e  t im e  o f  th e  o f f e n s e .  He c o u ld  be e i t h e r  
s i n g l e  o r  m a r r ie d .  He h as  l i v e d  in  A l a s k a  s i n c e  c h i ld h o o d .  He com m itted  t h e  
o f f e n s e  a lo n e ,  w i t h o u t  a weapon. He com m itted t h e  o f f e n s e  i n  A n ch o ra g e  and was 
under t h e  i n f l u e n c e  o f  a l c o h o l  a t  t h e  t im e  o f  t h e  o f f e n s e .  The v i c t i m  was a 
fe m a le  aged 16 o r  y o u n g e r ,  who was a r e l a t i v e ,  f r i e n d ,  o r  a c q u a in t a n c e  o f  t h e  
o f f e n d e r .  O f th e  v i c t i m s  who were r e l a t e d  to  t h e  o f f e n d e r s ,  62 p e r c e n t  were 
n a t u r a l  d a u g h t e r s  o r  s t e p d a u g h t e r s .
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b e h a v i o r ,  t h e  o f f e n d e r  can be p ro s e c u te d  f o r  r e c e n t  o f f e n s e s  w h ic h  a r e  w i t h i n  
th e  p e r io d  o f  l i m i t a t i o n /

As th e  a d v i s o r y  com m ittee  w h ich  d r a f t e d  t h e  Model Penal Code n o te d :

A s  t im e  g o e s  b y ,  t h e  r e t r i b u t i v e  im p u ls e  w h ich  may have 
e x i s t e d  i n  t h e  community i s  l i k e l y  t o  y i e l d  p l a c e  to  a se n se

A c c o r d i n g  to  S a y l o r ' s  t e s t im o n y ,  c l i n i c a l  e x p e r ie n c e  w it h  s e x  o f f e n d e r s  
does n o t  b e a r  ou t t h a t  t h e r e  i s  a d i f f e r e n c e  between th e  " c h i l d  m o le s t e r "  and
th e  " i n c e s t  o f f e n d e r "  in  term s o f  th e  d yn am ics  o f  th e  e x p e r i e n c e .  R e s e a r c h e r s
have fo u n d  when m e a s u r in g  a r o u s a l  i n  th e  c h i l d  m o le s t e r  and i n c e s t  o f f e n d e r  
t h a t  t h e r e  i s  no s i g n i f i c a n t  d i f f e r e n c e  in  t h e  way t h a t  t h e s e  two g r o u p s  a ro u se  
to  c h i l d  i t e m s .  F o r  b o th ,  she s a i d ,  t h e r e  i s  th e  l i k e l i h o o d  o f  th e  b e h a v io r  
r e c u r r i n g .  I t  i s  n o t  a t  a l l  uncommon, she s a i d ,  f o r  an o f f e n d e r  m o le s t in g  
w i t h i n  a f a m i l y  s i t u a t i o n  t o  s e r i a l l y  m o le s t  s e v e r a l  d a u g h t e r s  as  each 
a p p ro a c h e s  th e  p a r t i c u l a r  age o f  i n c e s t .  S a y l o r  t e s t i f i e d  t h a t  c h i l d  m o le s t in g  
does not seem t o  be an a g e - r e l a t e d  phenomenon l i k e  r a p e .

" T h e r e  a re  few r a p i s t s  o v e r  th e  age o f  4 0 , "  sh e  s a i d .  "H o w e ve r,"  she 
c o n t in u e d ,  " i n  t h e  c a s e  o f  th e  c h i l d  m o le s t e r ,  he do es seem to  go on f o r e v e r  
and we h ave  p e r s o n a l l y  seen i n d i v i d u a l s  i n  t h e i r  s i x t i e s ,  s e v e n t i e s ,  and
e i g h t i e s ,  who a r e  s t i l l  c o m m itt in g  c h i l d  m o le s t in g  b e h a v io r  and may have done 
so e i t h e r  i n t e r m i t t e n t l y  o r  w it h  r e g u l a r i t y  f o r  t h i r t y ,  f o r t y ,  o r  f i f t y  y e a r s  
o f  t h e i r  l i v e s . "

T h i s  was born  o u t i n  th e  e x p e r ie n c e  o f  t h r e e  d a u g h t e r s ,  a
g r a n d d a u g h t e r ,  and o t h e r  women f a m i l y  members who, d u r i n g  a 4 0 - y e a r  p e r i o d ,  had 
been s e x u a l l y  abused by Raymond W. L e w is ,  J r .  (One o f  th e  d a u g h t e r s  had been 
m o le s te d  s e p a r a t e l y  by both  L e w is  and L e w i s ' s  f a t h e r . )  When L e w is  was f i n a l l y  
p r o s e c u t e d  f o r  t h r e e  c o u n t s  o f  lewd a c t s  i n v o l v i n g  h i s  g r a n d d a u g h t e r  u n d e r th e  
normal s i x - y e a r  C a l i f o r n i a  s t a t u t e  o f  l i m i t a t i o n  f o r  c h i l d  m o l e s t a t i o n ,  and one 
c o u n t  o f  i n c e s t ,  i n v o l v i n g  th e  m o le s t a t io n  o f  a d a u g h t e r  o v e r  t h e  age o f  35 
(who was th e  m other o f  th e  abused g r a n d d a u g h t e r ) , a l s o  under th e  normal 
C a l i f o r n i a  s t a t u t e  o f  l i m i t a t i o n ,  he was 6 7 - y e a r s  o ld  and a r e t i r e d  a e ro s p a c e  
d e s i g n e r .  (S e e  Lynn S m it h ,  " F o r t y  Y e a r s  o f  I n c e s t  " Lo s  A n g e le s  T im es News 
S e r v i c e ,  r e p r i n t e d  i n  th e  A n c h o r a g e  D a i l y  N e w s , S e p t .  5 ,  1991. I t  s h o u ld  be 
n o te d ,  as c o u ld  be s u r m is e d  from th e  a r t i c l e ,  t h a t  th e  two o l d e r  d a u g h t e r s  were 
a p p r o x im a t e ly  a g e s  37 and 35 when, memories t r i g g e r e d  by an o ld  box o f  f a m i ly  
p h o t o s ,  t h e y  began t o  c o n f r o n t  t h e i r  c o n c e a le d  p a s t s . )
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o f  c o m p a s s io n  f o r  t h e  p e rs o n  p r o s e c u t e d  f o r  an o f f e n s e  lo n g  
f o r g o t t e n .

In  i d e n t i f y i n g  t h o s e  o f f e n s e s  a g a i n s t  c h i l d r e n  t o  i n c l u d e  in  an e n la r g e d  
s t a t u t e  o f  l i m i t a t i o n ,  th e  l e g i s l a t u r e  w i l l  need t o  c o n s i d e r  th e  c i r c u m s t a n c e s  
o f  su ch  o f f e n s e s  and th e  e x t e n t  t o  w h ic h  t h e y  harm th e  v i c t i m  o r  e n d a n g e r  th e  
p u b l i c  s a f e t y  o r  o r d e r .  T h i s  g e t s  i n t o  t h e  m a t t e r  o f  w h ic h  c r im e s  a r e  so 
s e r i o u s  t h a t  t h e i r  c o n t in u e d  p r o s e c u t i o n  p a s t  t h e  norm al s t a t u t e  o f  l i m i t a t i o n  
i s  w a r r a n t e d .  A re  t h e r e  some o f f e n s e s  ( i n  a d d i t i o n  t o  m urder) i n v o l v i n g  
p h y s i c a l  o r  s e x u a l  abuse  a g a i n s t  c h i l d r e n  t h a t  a r e  so s e r i o u s  t h a t  t h e  s t a t e  
s h o u ld  p r o s e c u t e  them a t  any t im e  r e g a r d l e s s  o f  t h e  i n d i v i d u a l ' s  f u n c t i o n i n g  
in  s o c i e t y ?  A re  t h e r e  some o f f e n s e s  w h ic h  w a r r a n t  a l e g i s l a t i v e  d e t e r m in a t io n  
t o  l e t  some b y e -g o n e s  be b y e -g o n e s ?

We have a l r e a d y  no ted  t h a t  i n  many s t a t e s ,  i n c l u d i n g  A l a s k a ,  o n l y  s e x u a l  
o f f e n s e s  a re  in c lu d e d  i n  e n la r g e d  s t a t u t e s  o f  l i m i t a t i o n  f o r  o f f e n s e s  a g a i n s t  
c h i l d r e n .  In  t h e i r  book D o m e s t i c  T o r t s ,  F a m i l y  V i o l e n c e ,  C o n f l i c t  a n d  S e x u a l  

A b u s e , a t t o r n e y  Le o n a rd  K a rp  and D r .  C h e r y l  L .  K a r p  n o te  t h a t  th e  p r i n c i p a l  
c l a s s i f i c a t i o n s  o f  n o n sexu a l ab u se  a r e  p h y s i c a l  p u n ish m e n t  o r  p h y s i c a l  b e a t in g s  
o r  h i t t i n g s  f o r  o t h e r  r e a s o n s ,  and e m o t io n a l  and m en ta l a b u s e ,  w ith  o r  w it h o u t  
p h y s i c a l  a b u s e .  A t  l e a s t  i n  t h e  c i v i l  a r e n a ,  a m a j o r i t y  o f  c o u r t s  h o ld  th e  
v ie w  t h a t  th e  p a r e n t  ( o r  o t h e r  p e rs o n  i n  l o c o  p a r e n t i s ) has a p r i v i l e g e  t o  use 
p h y s i c a l  f o r c e ,  w h ic h  o t h e r w is e  w ould  c o n s t i t u t e  a c i v i l  c a u s e  o f  a c t i o n ,  i f  
th e  f o r c e  i s  " r e a s o n a b le "  i n  v ie w  o f  t h e  a g e ,  s e x ,  and p h y s i c a l  and m ental 
c o n d i t i o n  o f  t h e  c h i l d  and t h e  " o f f e n s e "  th e  c h i l d  has c o m m it t e d / 8

S o c i e t y ,  on t h e  o t h e r  hand, a p p e a r s  more o f fe n d e d  by c r im e s  o f  s e x u a l  a b u se .  
The p u b l i c  a l s o ,  a c c o r d in g  t o  a c o n v e r s a t i o n  w it h  P a t r i c i a  A .  T o t h ,  d i r e c t o r  
o f  th e  N a t io n a l  C e n t e r  f o r  P r o s e c u t i o n  o f  C h i l d  A b u s e ,  h o ld s  a p e r c e p t io n  t h a t  
c h i l d  p h y s i c a l  a b u se  i s  l e s s  h id d e n  th a n  c h i l d  s e x u a l  a b u s e .  "We d o n ' t  e x p e c t  
to  l e a r n  ab o u t s e x u a l  abuse a t  t h e  t im e  i t  o c c u r s ;  we e x p e c t  t h e r e  t o  be a

47A d v i s o r y  co m m itte e  on t e n t a t i v e  d r a f t  f i v e  o f  t h e  Model Penal Code as
quoted i n  Uelmen, p .  5 1 .  The c o m p le te  q uote  i s :

I f  t h e  p e rs o n  r e f r a i n s  from  f u r t h e r  c r i m i n a l  a c t i v i t y ,  t h e  
l i k e l i h o o d  i n c r e a s e s  w it h  th e  p a s s a g e  o f  t im e  t h a t  he h as  
r e fo rm e d ,  d i m i n i s h i n g  p r o  t a n t o  th e  n e c e s s i t y  f o r  im p o s i t i o n  
o f  t h e  c r i m i n a l  s a n c t i o n .  I f  he has r e p e a t e d  h i s  c r i m i n a l
b e h a v i o r ,  he can be p r o s e c u t e d  f o r  r e c e n t  o f f e n s e s  com m itted
w i t h i n  t h e  p e r io d  o f  l i m i t a t i o n s .  As t im e  g o e s  b y ,  t h e  
r e t r i b u t i v e  im p u ls e  w h ic h  may have  e x i s t e d  i n  th e  community i s  
l i k e l y  t o  y i e l d  p la c e  t o  a s e n s e  o f  c o m p a s s io n  f o r  th e  p e rson  
p r o s e c u t e d  f o r  an o f f e n s e  lo n g  f o r g o t t e n .

48Le o n a rd  K a rp  and C h e r y l  L .  K a r p ,  P h . D . ,  D o m e s t i c  T o r t s ,  F a m i l y  ^ /o 7 e n c e ,  
C o n f l i c t  a n d  S e x u a ' I  A b u s e , F a m i ly  Law S e r i e s ,  C o lo ra d o  S p r i n g s :  
S h e p a r d 's / M c G r a w - H i l l ,  I n c . ,  1989, p .  143.
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d e la y  in  th e  t e l l i n g , "  T o th  s a i d .  "On t h e  o t h e r  h a n d , " she c o n t i n u e d ,  " p e o p le  
e x p e c t  t o  see e v id e n c e  o f  p h y s i c a l  abuse  a t  th e  t im e  i t  o c c u r r e d .  T h u s ,  f o r  
d e la y e d  p r o s e c u t i o n s ,  la w  e n fo rce m e n t  a g e n c ie s  a re  more l i k e l y  t o  t a k e  th e  
c a s e s  o f  s u r v i v o r s  o f  s e x u a l  abuse th a n  t h e  c a s e s  o f  s u r v i v o r s  o f  p h y s i c a l  
a b u s e ."

P o i n t i n g  o u t  t h a t  a r e s p o n s i b l e  p r o s e c u t o r  has t o  make an a s s e s s m e n t  o f  th e  
c h a n c e s  o f  g e t t i n g  a c o n v i c t i o n ,  T o th  s a i d  "what we are  more l i k e l y  t o  g e t  
c o n v i c t i o n s  on i s  b a s i c a l l y  a r e f l e c t i o n  o f  s o c i e t y ' s  a t t i t u d e s .  I t  would be 
i r r e s p o n s i b l e  to  sp e n d  p u b l i c  r e s o u r c e s  where you d o n 't  have  a ch a n ce  o f  
g e t t i n g  a c o n v i c t i o n . " 49

The K a r p s  a l s o  i n d i c a t e d  t h a t  in c id e n c e s  o f  m ental r e t a r d a t i o n  and n e u r o l o g i c a l  
im p a irm e n t  a re  d i s p r o p o r t i o n a t e l y  h ig h  among p h y s i c a l l y  a b u se d  and n e g l e c t e d  
c h i l d r e n  and d e la y e d  i n t e l l e c t u a l  d e ve lo p m en t has been fo u n d  when m ental 
r e t a r d a t i o n  and n e u r o l o g i c a l  im p a irm e n t  were n o t  d i a g n o s e d .50 A ssu m in g  t h e s e  
e f f e c t s  c a r r y - o n  in  a d u l t h o o d ,  t h e r e  c o u ld  be e v id e n c e  to  s u p p o r t  a l l e g a t i o n s  
o f  c h i l d  p h y s i c a l  a b u s e .  How ever, we m ig h t  a l s o  c o n c lu d e  t h a t  s u c h  i n d i v i d u a l s  
may be l e s s  a b le  as a d u l t s  th an  s u r v i v o r s  o f  s e x u a l  abuse t o  c o n f r o n t  t h e i r  
p a s t s  and t o  a s s i s t  i n  t h e  c r i m i n a l  p r o s e c u t io n  o f  t h e i r  a b u s e r s .  I t  would 
a l s o  seem t h a t  a c r i m i n a l  forum  would be l e s s  a g r e e a b le  t o  t h o s e  who c a n n o t  
h e lp  t h e m s e lv e s .

I t  s h o u ld  a l s o  be n o te d  t h a t  many a d u l t  s u r v i v o r s  o f  p h y s i c a l  a b u se  a re  
d y s f u n c t i o n a l  as a d u l t s  and c a r r y  on th e  c y c l e  o f  a b u se . I t  i s  e a s y  to  
s p e c u l a t e  t h a t  w ith  e x te n d e d  s t a t u t e s  o f  l i m i t a t i o n ,  i n d i v i d u a l s  who t h e m s e lv e s  
a re  b e in g  c h a rg e d  w i t h  c r i m i n a l  o f f e n s e s  a g a i n s t  c h i l d r e n  w ou ld  r e q u e s t  t h a t  
law  e n fo rce m e n t  a u t h o r i t i e s  b r i n g  c h a r g e s  a g a i n s t  th o s e  who abu sed  t h e m .51

C h a n e y  p o in t e d  out t h a t  u n d er A r t i c l e  1 ,  S e c t i o n  12 o f  th e  A l a s k a  C o n s t i t u t i o n , 
th e  p r i n c i p l e s  o f  r e f o r m a t i o n  and t h e  n e c e s s i t y  o f  p r o t e c t i n g  t h e  p u b l i c  
c o n s t i t u t e  th e  t o u c h s t o n e s  o f  p en al a d m i n i s t r a t i o n .  A b se n t fro m  t h e  c r i t e r i a  
in  t h e  A l a s k a  C o n s t i t u t i o n  and C h a n e y  ( a l t h o u g h  we a r e  n ot q u i t e  so c e r t a i n

49P e r s o n a l  c o m m u n ic a t io n ,  November 2 0 , 1991.

50K a rp  and K a rp ,  p .  131.

51The a n a l y s i s  o f  354 s e x  o f f e n d e r s  u n d er s e n te n c e  in  t h e  A l a s k a  p r i s o n  
sy ste m  on March 1, 19 8 5 , r e v e a le d  t h a t  25 p e r c e n t  o f  th e  o f f e n d e r s ,  a l l  m a le ,  
a d m it te d  t o  b e in g  v i c t i m s  o f  s e x u a l  abuse  as  c h i l d r e n  t h e m s e lv e s .  T h i s  f i g u r e  
may a c t u a l l y  be an u n d e r s t a t e m e n t  f o r  13 p e r c e n t  o f  the o f f e n d e r s  d i d  n o t  
re sp o n d  to  t h i s  q u e s t i o n .  O f  t h e  26 p e r c e n t  who a d m itte d  to  b e in g  v i c t i m s  o f  
s e x u a l  ab u se  as c h i l d r e n ,  50 p e r c e n t  were v i c t i m i z e d  by r e l a t i v e s ,  41 p e r c e n t  
by f r i e n d s  o r  a c q u a i n t a n c e s ,  and 9 p e r c e n t  by s t r a n g e r s .
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about AS 1 2 .5 5 .0 0 5 )  i s  a p r im a r y  o b j e c t i v e  o f  p u n is h in g  th e  o f f e n d e r .  I f  
th e  s t a t e ' s  o n l y  m o t iv e  f o r  p r o s e c u t io n  i s  r e t r i b u t i o n  o r 'p u n is h m e n t  b e cau se  
o f  th e  e x t e n t  t o  w h ich  t h e  o f f e n s e  harmed th e  v i c t i m ,  t h e r e  i s  th e  p o t e n t i a l  
f o r  f i n d i n g  t h a t  a c r i m i n a l  p r o s e c u t io n  would v i o l a t e  th e  o f f e n d e r ' s  
c o n s t i t u t i o n a l  r i g h t s  and t h a t ,  i n s t e a d ,  th e  p ro p e r  forum  i s  t h ro u g h  a c i v i l  
a c t i o n  i n i t i a t e d  by th e  v i c t i m .  L i k e w i s e ,  i f  th e  p r im a r y  b e n e f i t  would be t h a t  
th e  c r i m i n a l  p r o c e s s  i s  t h e r a p e u t i c  f o r  th e  v i c t i m  and t h e r e  i s  l i t t l e  o r  no 
b e n e f i t  to  s o c i e t y  w h ich  can be i d e n t i f i e d ,  th e  l e g i s l a t u r e  w i l l  have l i t t l e  
j u s t i f i c a t i o n  f o r  p r o v i d i n g  t h a t  v i c t i m  w it h  a c r i m i n a l  forum  u n d er an e n la r g e d  
s t a t u t e  o f  l i m i t a t i o n .

C .  E x  P o s t  F a c t o  Laws v e r s u s  R e t r o a c t i v e  Laws

A r t i c l e  I ,  S e c t i o n  10 o f  th e  U . S .  C o n s t i t u t i o n  and A r t i c l e  I ,  S e c t i o n  15 o f  th e  
A l a s k a  C o n s t i t u t i o n  p r o v id e  t h a t  no e x  p o s t  f a c t o  l a w ,  i . e . ,  one t h a t  makes a 
c e r t a i n  a c t  a c r im e  a t  a t im e  su b s e q u e n t  t o  th e  a c t  b e in g  p e rfo rm e d , s h a l l  be 
p a s s e d .

I f  th e  l e g i s l a t u r e  p a s s e s  a s t a t u t e  e n l a r g i n g  th e  l i m i t a t i o n  o f  a c t i o n  f o r  an 
o f f e n s e  and s t a t e s  t h a t  i t  t a k e s  e f f e c t  w it h  r e s p e c t  t o  c r im e s  com m itted on o r  
a f t e r  th e  e f f e c t i v e  d a te  o f  t h e  l e g i s l a t i o n ,  th e  l e g i s l a t i o n  i s  s a i d  t o  t a k e  
e f f e c t  p r o s p e c t i v e l y .  I f ,  on t h e  o t h e r  hand, th e  l e g i s l a t u r e  a p p l i e s  th e  
s t a t u t e  e n l a r g i n g  t h e  l i m i t a t i o n  o f  a c t i o n  to  c r im e s  com m itted b e f o r e  th e  
e f f e c t i v e  d a t e  o f  such  l e g i s l a t i o n ,  t h e  s t a t u t e  i s  s a i d  to  t a k e  e f f e c t
r e t r o a c t i v e l y .  T h i s  was th e  c a s e  w it h  AS 1 2 . 1 0 . 0 2 0 ( c )  w h ic h ,  though i t  to o k
e f f e c t  in  1983, was s p e c i f i c a l l y  a p p l i e d  t o  o f f e n s e s  co m m itte d  d u r in g  t h e  f i v e  
y e a r s  im m e d ia t e ly  b e f o r e  th e  e f f e c t i v e  d a t e  o f  t h i s  a c t .

The c o n s t i t u t i o n a l i t y  o f  AS 1 2 . 1 0 . 0 2 0 ( c ) ,  g iv e n  i t s  r e t r o a c t i v i t y ,  was
c o n s id e r e d  in  t h e  c a s e  o f  S t a t e  v .  C r e e k p a u m  [753 P . 2d 1139 ( A l a s k a  1 9 8 8 ) ] .
A t  th e  t im e  o f  C re e k p a u m 's  a l l e g e d  o f f e n s e  o f  se xu a l  a s s a u l t  i n v o l v i n g  a m in o r
in  March 1980, t h e  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s  s p e c i f i e d  a f i v e - y e a r
p e r io d  in  w hich  t h e  in d ic t m e n t  was t o  be fo u n d ,  o r  th e  in f o r m a t i o n  o r  c o m p la in t
i n s t i t u t e d .  A l a s k a  S t a t u t e  1 2 . 1 0 . 0 2 0 ( c )  to o k  e f f e c t  d u r i n g  th e  f i v e - y e a r  
s t a t u t e  o f  l i m i t a t i o n  on C re e k p a u m 's  o f f e n s e  and had th e  co n se q u e n ce  o f
e x t e n d in g  th e  l i m i t a t i o n  o f  a c t i o n s  a g a i n s t  Creekpaum.

N o t in g  t h a t  AS 1 2 . 1 0 . 0 2 0 ( c )  was e x p l i c i t l y  r e t r o a c t i v e ,  th e  A l a s k a  Supreme 
C o u r t  o b serve d  t h a t  th e  c r im e  f o r  w h ich  Creekpaum was i n d i c t e d ,  th e  p u n ish m e n t 
p r e s c r i b e d ,  and th e  q u a n t i t y  o r  th e  d e g re e  o f  p r o o f  n e c e s s a r y  t o  e s t a b l i s h  th e  
d e f e n d a n t 's  g u i l t  a l l  rem ain ed  u n a f f e c t e d  by the s u b s e q u e n t  s t a t u t e .  The 
A l a s k a  s t a t u t e  w ould  v i o l a t e  th e  e x  p o s t  f a c t o  p r o h i b i t i o n  o f  th e  A l a s k a  and

I t  s h o u ld  n o t  go w it h o u t  n o t i c e ,  how ever, th a t  a c c o r d i n g  to  A l a s k a  c a s e  
la w , t a i l o r i n g  t h e  s e n t e n c e  to  f i t  t h e  c r im e  committed i n  t h e  s p e c i f i c  c a s e  i s  
a c e n t r a l  t e n e t  o f  t h e  l e g i s l a t e d  s e n t e n c in g  p r o v i s i o n s  [ M a a l  v .  S t a t e ,  670 
P . 2d 708 ( A l a s k a  C o u r t  o f  A p p e a ls  1 9 8 3 ) ] .
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U .S .  c o n s t i t u t i o n s ,  t h e  c o u r t  s a i d ,  i f ,  and o n ly  i f ,  i t  made c o n d u c t  c r i m i n a l  
w hich  w ould  have been in n o c e n t  when u n d e rt a k e n ,  i t  a g g r a v a t e d  a c r im e  o r  made 
i t  g r e a t e r  th a n  i t  was when c o m m itte d , i t  p e r m it t e d  i m p o s i t i o n  o f  a d i f f e r e n t  
and more s e v e r e  p u n ish m e n t th a n  was p e r m i s s i b l e  when t h e  c r im e  was com m itted , 
o r  i t  ch an ged  t h e  l e g a l  r u l e s  o f  e v id e n c e  to  p e r m it  l e s s  o r  d i f f e r e n t  t e s t im o n y  
to  c o n v i c t  t h e  o f f e n d e r  th a n  was r e q u i r e d  when t h e  c r im e  was com m itte d . 
A c c o r d i n g l y ,  th e  A l a s k a  Supreme C o u r t  c o n c lu d e d  t h a t  e x t e n s i o n  o f  a c r i m i n a l  
s t a t u t e  o f  l i m i t a t i o n  b e f o r e  th e  o r i g i n a l  p e r io d  o f  l i m i t a t i o n  has run  i s  not 
an u n c o n s t i t u t i o n a l  e x  p o s t  f a c t o  law  under th e  c o n s t i t u t i o n s  o f  e i t h e r  A l a s k a  
o r  t h e  U n it e d  S t a t e s .

C r e e k p a u m  makes i t  c l e a r  t h a t  th e  l e g i s l a t u r e  c a n n o t  e x te n d  s t a t u t e s  o f  
l i m i t a t i o n  w h ich  have a l r e a d y  ru n  o u t .  (T h u s  n o t h in g  can be done t o  h e lp  an 
A la s k a n  who i s  tw e n t y -o n e  y e a r s  o ld  to  p r o s e c u t e  someone who abused  h e r  o r  him 
b e f o r e  th e  age o f  16, e t c . )  The l e g i s l a t u r e  can do a n y t h in g  i t  w an ts  w ith  
r e s p e c t  t o  th e  s t a t u t e  o f  l i m i t a t i o n  f o r  c r im e s  com m itted on o r  a f t e r  th e  
e f f e c t i v e  d a t e  o f  an a c * ,  i t  j u s t  has to  i n d i c a t e  what t h i s  new r u l e  i s  and 
what t h o s e  c r im e s  a r e .  I f  t h e  l e g i s l a t u r e  w an ts  t o  r e t r o a c t i v e l y  e x te n d  any 
s t a t u t e s  o f  l i m i t a t i o n  t h a t  a re  in  e f f e c t ,  i t  can  do’ so by s p e c i f i c a l l y  
i d e n t i f y i n g  th e  c r im e s  f o r  w h ich  i t  i s  e x t e n d in g  t h e  l i m i t a t i o n  o f  a c t i o n  and 
d e c l a r i n g  a t im e  p e r io d  d u r i n g  w h ich  such c r im e s  must have been c o m m itte d ,  so 
lo n g  a s  t h a t  t im e  p e r io d  does n o t  re a c h  b a ck  t o  encom pass c r im e s  f o r  w h ic h  the  
s t a t u t e  o f  l i m i t a t i o n  has a l r e a d y  run o u t .

Based on a r e c e n t  r u l i n g  i n  P e n n s y l v a n i a ,  i t  a p p e a rs  t h a t  by th e  a c t i o n  o f
naming c r im e s  w h ich  a r e  c u r r e n t l y  in  th e  s t a t u t e s  f o r  i n c l u s i o n  in  a new 
s t a t u t e  o f  l i m i t a t i o n ,  any p e r io d s  o f  l i m i t a t i o n  w h ich  have n o t  run o u t  on
t h o s e  c r im e s  w i l l  be e x t e n d e d .  In  o t h e r  w o rd s ,  a s t a t u t e  does n o t  have t o  be
e x p l i c i t l y  r e t r o a c t i v e  to  encompass t h o s e  o f f e n s e s  com m itted  p r i o r  t o  the  
l e g i s l a t i o n  f o r  w h ich  t h e  s t a t u t e  o f  l i m i t a t i o n  h a s  n o t  run a t  th e  e f f e c t i v e  
d a te  o f  th e  l e g i s l a t i o n .

As n o t ic e d  by Bharam, t h e  P e n n s y l v a n i a  S u p e r i o r  C o u r t  h e ld  i n  C o m m o n w e a l t h  v .  

T h e k  [5 4 6  A . 2d 8 3 ,  a t  89 (P e n n . 1 9 8 8 ) ] ,  t h a t  where t h e  l e g i s l a t u r e  amends a 
s t a t u t e  o f  l i m i t a t i o n  t o  p r o v id e  a lo n g e r  l i m i t a t i o n  p e r i o d ,  o r  e n a c t s  an
amendment w h ich  t o l l s  t h e  r u n n in g  o f  a s t a t u t e  o f  l i m i t a t i o n  b e f o r e  th e  p r i o r
l i m i t a t i o n ' s  p e r io d  has e x p i r e d ,  i n  th e  a b se n ce  o f  la n g u a g e  i n  th e  s t a t u t e  to
th e  c o n t r a r y ,  t h e  amendments w i l l  be c o n s t r u e d  t o  a p p ly  so as  to  e x te n d  the
p e r io d  w i t h i n  w h ich  p r o s e c u t io n  i s  t o  be commenced. However, where t h e  s t a t u t e  
e x p l i c i t l y  s t a t e s  t h a t  th e  p r o v i s i o n  o f  t h i s  s e c t i o n  o r  a c t  do es n o t  a p p ly  to  
any o f f e n s e  com m itted b e f o r e  th e  e f f e c t i v e  d a t e  o f  th e  s e c t i o n  o r  a c t ,  the 
l i m i t a t i o n  p e r io d  o n ly  o p e r a t e s  p r o s p e c t i v e l y . 5'5

W ith  r e s p e c t  t o  s h o r t e n i n g  a p e r io d  o f  l i m i t a t i o n ,  t h e r e  i s  no 
c o n s t i t u t i o n a l  o b s t a c l e  to  g i v i n g  r e t r o a c t i v e  e f f e c t  o r  t o  d e n y in g  i t ,  
a c c o r d in g  t o  Uelmen, p . 71.
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A NOTE ABOUT DISCOVERY

O r d i n a r i l y ,  a s t a t u t e  o f  l i m i t a t i o n  b e g in s  t o  ru n  upon th e  o c c u r r e n c e  o f  t h e  
l a s t  f a c t  e s s e n t i a l  t o  t h e  c a u s e  o f  a c t i o n .  Some s t a t e  s t a t u t e s ,  how ever, 
r a t h e r  th a n  s u s p e n d in g  t o l l i n g  o f  th e  s t a t u t e  o f  l i m i t a t i o n  u n t i l  th e  v i c t i m  
i s  a c e r t a i n  a g e ,  su sp en d  t o l l i n g  i t  u n t i l  " d i s c o v e r y "  o f  th e  a l l e g e d  o f f e n s e .  
D epending  upon t h e  s t a t u t e ,  d i s c o v e r y  may mean d i s c o v e r y  o f  th e  a l l e g e d  o f f e n s e  
as made by t h e  v i c t i m ,  U  may mean d i s c o v e r y  as .made by a t h i r d  p a r t y ,  o r  i t  
may mean d i s c o v e r y  by a la w  e n fo rce m e n t  a g e n c y .

Postponem ent o f  t h e  t o l l i n g  o f  a s t a t u t e  o f  l i m i t a t i o n  u n t i l  d i s c o v e r y  i s  based 
upon t h e  common law  d i s c o v e r y - r u l e  p r i n c i p l e  and most o f t e n  has o c c u r r e d  i n  
c i v i l  m a t t e r s .  C o u r t s  d e v e lo p e d  th e  d i s c o v e r y  r u l e  i n  t h e  c o n t e x t  o f  l a t e n t  
harm, su ch  as i n  c a s e s  o f  c e r t a i n  m e d ic a l  m a l p r a c t i c e  i n j u r i e s  o r  damage from  
lo n g - t e r m  e x p o s u r e  t o  h a z a rd o u s  s u b s t a n c e s ,  where p l a i n t i f f s  c o u ld  rem ain  
b l a m e l e s s l y  i g n o r a n t  o f  t h e i r  i n j u r i e s  f o r  y e a r s .  In  j u r i s d i c t i o n s  where th e  
d i s c o v e r y  r u l e  i s  a p p l i c a b l e ,  c o u r t s  have h e ld  t h a t  th e  l i m i t a t i o n  p e r io d  does 
not b e g in  t o  run  u n t i l  th e  p l a i n t i f f  has d i s c o v e r e d ,  o r  in  th e  e x e r c i s e  o f  
d i l i g e n c e  s h o u ld  have d i s c o v e r e d ,  a l l  o f  th e  f a c t s  e s s e n t i a l  to  t h e  c a u s e  o f  
a c t i o n .  The r u l e ,  c o n s e q u e n t ly ,  a d d r e s s e s  t h e  i n e q u i t y  i n  f o r e c l o s i n g  a c a u s e  
o f  a c t i o n  where t h e  v i c t i m  may n o t  know o f  th e  i n j u r y  o r  harm.

A c c o r d in g  t o  Bharam , where a s t a t e  has a d i s c o v e r y  r u l e  t h a t  a p p l i e s  to  g e n e r a l  
c r i m i n a l  o f f e n s e s  and th e  r u l e  i s  not s p e c i f i c  to  o f f e n s e s  a g a i n s t  c h i l d r e n ,  
c o u r t s  have d e n ie d  a p p l y i n g  th e  r u l e  to  c h i l d  s e x u a l  ab u se  o f f e n s e s .  H i s  c a s e  
in  p o in t  i s  G e o r g ia  w h ich  p r o v id e s  t h a t  th e  p e r io d  w i t h i n  w h ich  a p r o s e c u t io n  
may be commenced f o r  g e n e r a l  o f f e n s e s  does n o t  i n c l u d e  any p e r io d  i n  w h .ch  th e  
p e rso n  c o m m it t in g  th e  c r im e  i s  unknown o r  t h e  c r im e  i s  unknown. C o u r t s  t h e r e  
have d e n ie d  s u s p e n d in g  t o l l i n g  o f  th e  s t a t u t o r y  p e r io d  f o r  c h i l d  s e x u a l  abuse  
o f f e n s e s . 54

S i n c e  o f f e n s e s  a g a i n s t  c h i l d r e n  g e n e r a l l y  come t o  t h e  a t t e n t i o n  o f  law  
e n fo rce m e n t  a g e n c ie s  t h ro u g h  d i s c l o s u r e  o f  t h e  o f f e n s e  t o  them by an 
i n d i v i d u a l - - e i t h e r  a v i c t i m  o r  a t h i r d  p a r t y - - w h o  h as  d i s c o v e r e d  t h e  o f f e n s e ,  
we p r e f e r  s p e a k in g  o f  " d i s c l o s u r e  to  a la w  e n fo rce m e n t  a g e n cy "  r a t h e r  th an  
" d i s c o v e r y  by a la w  e n fo rce m e n t  a g e n c y ."  I f  t h e  s t a t u t e  o f  l i m i t a t i o n  d i d  n ot 
run u n t i l  d i s c l o s u r e  o f  th e  c r im e  to  law  e n fo rc e m e n t  a u t h o r i t i e s ,  th e  need to  
r e w r i t e  th e  g e n e r a l  s t a t u t e  w hich  e s t a b l i s h e s  l i m i t a t i o n s  o f  a c t i o n s  i s  
c i r c u m v e n t e d .  F o r  e xa m p le ,  AS 1 2 .1 0 .0 1 0 ,  t h e  g e n e r a l  s t a t u t e  o f  l i m i t a t i o n ,  
would s t i l l  p r o v id e  t h a t  no p e rs o n  would be p r o s e c u t e d  f o r  an o f f e n s e  not 
m urder u n l e s s  t h e  in d ic t m e n t  i s  found o r  t h e  i n f o r m a t i o n  o r  c o m p la in t  i s  
i n s t i t u t e d  w i t h i n  f i v e  y e a r s  a f t e r  such an o f f e n s e  has been c o m m itte d . A l a s k a  
S t a t u t e  1 2 . 1 0 . 0 2 0 ( c ) ,  th e  c u r r e n t  e x c e p t io n  f o r  o f f e n s e s  a g a i n s t  c h i l d r e n ,  
would be d e le t e d ,  and i n  i t s  s te a d  would be a new s e c t i o n  w h ich  p r o v id e s  t h a t  
i f  any o f f e n s e  o f  [ . . . . ]  com m itted a g a i n s t  a p e rs o n  u n d e r  th e  age o f  18 was not 
r e p o r t e d  to  a peace  o f f i c e r  d u r in g  th e  p e r io d  o f  l i m i t a t i o n  s p e c i f i e d  in  AS

54 See d i s c u s s i o n  by Bharam, p r e v i o u s l y  c i t e d ,  a t  p p . 8 5 1 -8 5 4 .
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1 2 .1 0 . 0 1 0 ,  su ch  p e r io d  o f  l i m i t a t i o n  w i l l  n o t  be c o n s id e r e d  t o  run  u n t i l  th e  
a c t u a l  r e p o r t i n g  o f  th e  o f f e n s e  t o  a peace o f f i c e r .

M ain e, New M e x ic o ,  F l o r i d a ,  M in n e s o ta ,  and I l l i n o i s  a r e  s t a t e s  w h ich  have 
i n c lu d e d  t h e  d i s c o v e r y  r u l e  in  c r i m i n a l  s t a t u t e s  o f  l i m i t a t i o n  f o r  o f f e n s e s  
a g a i n s t  c h i l d r e n .  The 1991 Maine l e g i s l a t u r e  r e p la c e d  a s t a t u t e ,  p a sse d  o n ly
2  y e a r s  p r e v i o u s l y ,  w h ich  p r o v id e d  t h a t  p r o s e c u t io n  f o r  s e x u a l  a c t s  to w a rd s  
m in o rs  s h a l l  be commenced w i t h i n  6 y e a r s  a f t e r  t h e  c a u s e  o f  a c t i o n ,  o r  w i t h i n
3 y e a r s  o f  t h e  t im e  th e  p e rso n  d i s c o v e r s  o r  r e a s o n a b ly  s h o u ld  have d i s c o v e r e d  
t h e  harm, w h ic h e v e r  o c c u r s  l a t e r .  I n s t e a d ,  M aine, as  has been n o te d ,  now 
p r o v id e s  t h a t  a c t i o n s  based  upon s e x u a l  i n t e r c o u r s e  and c e r t a i n  o t h e r  s e x u a l  
a c t s  w it h  v i c t i m s  u n d er th e  age o f  m a j o r i t y  must be commenced by th e  l a t e r  o f  
1 2  y e a r s  a f t e r  t h e  c a u s e  o f  a c t i o n  a r o s e  o r  w i t h i n  6 y e a r s  a f t e r  th e  p e rs o n  
d i s c o v e r s  o r  r e a s o n a b ly  s h o u ld  have d i s c o v e r e d  th e  harm. In  a d d i t i o n ,  th e  
s t a t u t e  o f  l i m i t a t i o n  was removed a l t o g e t h e r  f o r  i n c e s t ,  r a p e ,  o r  g r o s s  s e x u a l  
a s s a u l t  i f  t h e  v i c t i m  had not a t t a i n e d  th e  age o f  16 y e a r s  a t  th e  t im e  o f  t h e  
c r im e .

In  New M e x ic o ,  th e  p r e s c r i b e d  l i m i t a t i o n  f o r  c h i l d  abandonm ent, abuse o f  a 
c h i l d ,  and c e r t a i n  s e x u a l  o f f e n s e s  a g a i n s t  c h i l d r e n  does n o t  commence t o  run  
u n t i l  th e  v i c t i m  a t t a i n s  th e  age o f  18 o r  t h e  v i o l a t i o n  i s  r e p o r t e d  to  a law  
e n fo rce m e n t  a g e n c y ,  w h ic h e v e r  o c c u r s  f i r s t .  In  F l o r i d a ,  th e  s t a t u t e  o f  
l i m i t a t i o n  f o r  c e r t a i n  s e x u a l  o f f e n s e s  does not b e g in  to  ru n  u n t i l  th e  v i c t i m  
has re a c h e d  t h e  age o f  16 o r  t h e  v i o l a t i o n  i s  r e p o r t e d  t o  a law  e n fo rce m e n t  
a g e n cy  o r  o t h e r  go ve rn m e n ta l  a g e n c y ,  w h ic h e v e r  comes f i r s t .  In  M in n e s o ta ,  
p r o s e c u t io n  o f  c r i m i n a l  s e x u a l  c o n d u c t  tow ard  v i c t i m s  u n d e r  th e  age o f  18 must 
be commenced w i t h i n  7 y e a r s  o f  t h e  o f f e n s e  e x c e p t  t h a t ,  i f  th e  v i c t i m  f a i l e d  
to  r e p o r t  th e  o f f e n s e  w i t h i n  t h i s  t im e  p e r i o d ,  t h e r e  a re  2 a d d i t i o n a l  y e a r s  
a f t e r  th e  o f f e n s e  i s  r e p o r t e d  in  w h ich  t o  b r i n g  a c a u s e  o f  a c t i o n  p r o v id e d  t h a t  
a l l  such  c o m p la in t s  a r e  b ro u g h t  by th e  t im e  t h e  v i c t i m  r e a c h e s  t h e  age o f  25 .

The I l l i n o i s  l e g i s l a t u r e  has s p e c i f i c a l l y  a p p l i e d - t h e  d i s c o v e r y  e x c e p t io n  to  
s e x u a l  o f f e n s e s  com m itted by p e rs o n s  who were in  p o s i t i o n s  o f  a u t h o r i t y  o v e r  
th e  v i c t i m .  C h a p t e r  3 8 ,  P a r a .  3 - 6 ( e )  o f  th e  I l l i n o i s  S t a t u t e s  (S m it h - H u r d  
1989) p r o v i d e s :

A p r o s e c u t i o n  f o r  any o f f e n s e  i n v o l v i n g  s e x u a l  c o n d u c t  o r  
s e x u a l  p e n e t r a t i o n ,  as d e f in e d  in  § 12 -12  o f  t h i s  Code, where 
d e f e n d a n t  was w i t h i n  a p r o f e s s i o n a l  o r  f i d u c i a r y  r e l a t i o n s h i p  
w it h  t h e  v i c t i m  a t  th e  t im e  o f  th e  co m m iss io n  o f  t h e  o f f e n s e  
may be commenced w i t h i n  one y e a r  a f t e r  d i s c o v e r y  o f  th e  
o f f e n s e  by t h e  v i c t i m .

As has a l r e a d y  been n o te d ,  th e  O hio  Supreme C o u r t  has a p p l i e d  a g e n e r a l  
d i s c o v e r y  r u l e  t o  c h i l d  s e x u a l  abuse  and c h i l d  n e g l e c t  c a s e s .  In  S t a t e  v .  
H e n s l e y ,  d e c id e d  May 1, 1991, th e  c o u r t  r u l e d  t h a t  th e  s t a t u t e  o f  l i m i t a t i o n  
in  su ch  c a s e s  do es n o t  b e g in  to  run u n t i l  a " r e s p o n s i b l e  a d u l t , "  as  l i s t e d  in  
O h io  la w , has know ledge o f  both th e  a c t  and th e  c r i m i n a l  n a t u r e  o f  th e  a c t .
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APPROACHES WHICH COULD BE TAKEN TO ENLARGE THE STATUTORY TIME PERIOD IN WHICH 
TO PROSECUTE OFFENSES AGAINST CHILDREN IN  ALASKA

The f o l l o w i n g  a re  a ra n g e  o f  a p p ro a c h e s  f o r  e n l a r g i n g  th e  t im e  p e r io d  f o r  
p r o s e c u t io n  o f  o f f e n s e s  a g a i n s t  c h i l d r e n  i n  A l a s k a  w h ic h  th e  l e g i s l a t u r e  m ig h t  
w is h  to  c o n s i d e r .  Which o f f e n s e s  to  i n c lu d e  i n  t h e  s t a t u t e  w ould  a l s o  be a 
m a t t e r  o f  l e g i s l a t i v e  d e t e r m in a t io n  and t h a t  m a t t e r  i s  n o t  d i s c u s s e d  h e r e .  We 
have o m it t e d  s u g g e s t i n g  any ap p ro a ch  w h ich  p l a c e s  r e s p o n s i b i l i t y  upon c h i l d  
v i c t i m s  u n d e r  th e  age o f  18 f o r  r e p o r t i n g  th e  a b u s e .

F o r  t h e  e le v e n  a p p ro a c h e s  we d e s c r i b e ,  we o f f e r  some a rg u m e n ts ,  p ro  and co n ,  
to  h e lp  n arro w  th e  c h o i c e s  but do n ot make a c h o i c e  o u r s e l v e s .  In  m akin g  a 
c h o i c e ,  th e  l e g i s l a t u r e  may a l s o  w is h  to  c o n s i d e r  J e s s i c a  M i n d l i n ' s  a d v ic e  t h a t  
t h e  i d e a l  i s  a s t a t u t e  w h ich  n o t  o n ly  r e c o g n i z e s  t h a t  c h i l d r e n  u n d e r  a c e r t a i n  
age need a d d i t i o n a l  t im e  to  d i s c l o s e  th e  abuse  b u t  a l s o  r e c o g n i z e s  t h a t  a d u l t s ,  
t o o ,  need a d d i t i o n a l  t im e  t o  r e p o r t  t h e  abuse  t h e y  s u f f e r e d  as  m in o r s .  
M i n d l i n ' s  r a t i o n a l e  i s  t h a t  c h i l d  v i c t i m s  may become a d u l t s  lo n g  b e fo r e  t h e y  
have r e c o v e r e d  from  th e  abuse s u f f i c i e n t l y  t o  r e p o r t  t h e i r  a b u s e r . 55

A. Have no s t a t u t e  o f  l i m i t a t i o n  f o r  t h e  i n c lu d e d  o f f e n s e s  a g a i n s t
c h i l d r e n

P r o :  A s t a t u t e  o f  l i m i t a t i o n  i s  a l e g i s l a t i v e  g r a c e .  T h i s  a l t e r n a t i v e
r e c o g n i z e s  t h a t  th e  in c lu d e d  o f f e n s e s  a g a i n s t  c h i l d r e n  a re  so s e r i o u s  t h a t  no 
l e g i s l a t i v e  g r a c e  s h o u ld  be e x te n d e d .

C o n :  T h i s  approach  would r e q u i r e  a l e g i s l a t i v e  d e t e r m in a t io n  o f  w h ich
o f f e n s e s  a re  s e r i o u s  enough to  i n c l u d e .  F o r  t h o s e  o f f e n s e s ,  th e  d e fe n d a n t
would be s t r i p p e d  o f  th e  p r o c e d u r a l  p r o t e c t i o n  t h a t  a l i m i t a t i o n  p e r io d  
a f f o r d s .  C o n s e q u e n t ly ,  t h i s  a p p roach  may r e s u l t  in  c o n s t i t u t i o n a l  c h a l l e n g e s  
from  t h e  d e fe n s e  w hich  would need l i t i g a t i o n  (and w o u ld ,  t h e r e f o r e ,  c o s t  th e  
s t a t e  m oney).

B. Keep t h e  s t a t u t e  o f  l i m i t a t i o n  a t  what i t  i s - - f i v e  y e a r s - - b u t  do n o t
b e g in  r u n n in g  t h e  p e r io d  o f  l i m i t a t i o n  f o r  su ch  o f f e n s e s  u n t i l  th e  
v i c t i m  t u r n s  age 18, w h ich  a p p r o x im a t e s  t h e  l e g a l  age o f  m a j o r i t y  in  
A l a s k a

P r o :  K e e p in g  th e  s t a t u t e  o f  l i m i t a t i o n  a t  what i t  i s  r e q u i r e s  no l e g i s l a t i v e  
c o n s i d e r a t i o n  o f  th e  p ro p e r  p e r io d  o f  l i m i t a t i o n ;  t h e r e f o r e  t h i s  i s  an 
e x p e d ie n t  and c o s t  e f f i c i e n t  way t o  change th e  la w .  The o n ly  c o n s i d e r a t i o n  i s  
w h e th er  th e  l e g i s l a t u r e  w is h e s  t o  p la c e  r e s p o n s i b i l i t y  f o r  n o t i f y i n g  law  
e n fo rce m e n t  a u t h o r i t i e s  in  th e  hands o f  an a d u l t  s u r v i v o r  o f  c h i l d  abuse  o r  
c h i l d  s e x u a l  abuse v e r s u s  th e  c u r r e n t  sy ste m  w h ich  p l a c e s  such  r e s p o n s i b i l i t y  
on v i c t i m s  who a re  s t i l l  c h i l d r e n .  I t  a l s o  m o t iv a t e s  th e  a c t i o n  o f  law

55 Mi n d l i  n , pp 1 9 7 - 9 8 .
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e n fo rce m e n t  a u t h o r i t i e s  and p r o v id e s  aw a re n ess  o f  th e  c o n s t i t u t i o n a l  r i g h t s  o f  
th e  a c c u s e d .  A d d i t i o n a l l y ,  i t  p r e j u d i c e s  th e  a ccu se d  no more th a n  th e  v i c t i m  
in  g a t h e r i n g  e v id e n c e  when th e  l i m i t a t i o n  p e r io d  s t a r t s  t o  r u n .

C o n :  F o r  th e  v i c t i m ,  th e  app roach  i s  i n f l e x i b l e .  I t  d i s r u p t s  t h e  l i v e s  o f
young p e o p le  a t  a t im e  when o t h e r  e v e n t s  such as h i g h e r  e d u c a t i o n ,  c a r e e r  
t r a i n i n g ,  o r  e n t e r i n g  the  j o b  m arket  s h o u ld  be param ount. A l s o ,  f o r  th e  v i c t i m  
who has r e p r e s s e d  m em ories, i t  may n o t  be enough t im e  f o r  th e  v i c t i m  to  
d i s c o v e r  th e  o f f e n s e .  I t  a l s o  p r o v id e s  an a d va n ta g e  t o  th e  d e fe n d a n t  f o r  th e  
s t a t u t e  o f  l i m i t a t i o n  i s  s h o r t e r  than  th e  maximum p u n ish m e n t f o r  some c r i m e s .  
W ith ou t an e x c e p t io n  t h a t  c a u s e s  th e  l i m i t a t i o n  o f  a c t i o n s  t o  run upon 
d i s c l o s u r e  o f  th e  c r im e  to  a law  e n fo rce m e n t  a g e n c y ,  t h e r e  i s  a p o s s i b i l i t y  
t h a t  a p r o s e c u t o r  m ig h t  o b t a in  s u f f i c i e n t  e v id e n c e  a g a i n s t  t h e  a c c u s e d  soon 
a f t e r  th e  c r im e  i s  com m itted bu t w a i t  u n t i l  a t im e  j u s t  b e f o r e  th e  v i c t i m  
a t t a i n s  m a j o r i t y  t o  commence p r o s e c u t i o n .  Such s t r a t e g y ,  Bharam t h e o r i z e s ,  may 
p r e v e n t  a d e fe n d a n t  from  e f f e c t i v e l y  and e q u i t a b l y  e s t a b l i s h i n g  a d e f e n s e ,  and 
w i l l  underm ine  many o f  th e  p u rp o s e s  o f  th e  s t a t u t e  o f  l i m i t a t i o n . 56

C .  E n l a r g e  t h e  s t a t u t e  o f  l i m i t a t i o n  t o  a p e r io d  beyond f i v e  y e a r s  and 
a l s o  do n o t  b e g in  r u n n in g  th e  p e r io d  o f  l i m i t a t i o n  f o r  su ch  o f f e n s e s  
u n t i l  t h e  v i c t i m  t u r n s  age 18, w h ic h  a p p ro x im a te s  t h e  l e g a l  age  o f  
m a j o r i t y  i n  A la s k a

P r o :  T h i s  ap p ro a ch  has th e  same p ro s  as B. In  a d d i t i o n ,  e n l a r g i n g  th e  s t a t u t e  
o f  l i m i t a t i o n  t o  a p e r io d  beyond f i v e  y e a r s  f o r  c e r t a i n  o f f e n s e s  would mean 
t h a t  su ch  p e r io d  more c l o s e l y  a p p ro x im a te s  th e  maximum p u n ish m e n t  f o r  such  
c r im e s .  E x p e r i e n t i a l  d a t a  and a r a t i o n a l e  s h o u ld  be a v a i l a b l e  from  New 
H am psh ire  w h ich  p r o v id e s  t h a t  a c t i o n s  p e r t a i n i n g  t o  s e x u a l  o f f e n s e s  when th e  
v i c t i m  was under th e  age o f  18 must be b ro u g h t  w i t h i n  22 y e a r s  a f t e r  th e  
v i c t i m ' s  18th  b i r t h d a y .

C o n :  T h i s  a p p roach  r e q u i r e s  t h a t  th e  l e g i s l a t u r e  t a k e  t im e  t o  c o n s i d e r  what 
i s  an a p p r o p r i a t e  p e r io d  o r  p e r io d s  f o r  l i m i t i n g  such a c t i o n s .  D ep en d in g  on 
th e  amount o f  th e  e n la r g e m e n t ,  i t  may i n c l u d e  th e  same con s a s  B.

56B h a ra m , p .  8 6 3 .
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D. C o n t in u e  t o  ru n  t h e  s t a t u t e  o f  l i m i t a t i o n  f o r  t h e  in c lu d e d  o f f e n s e s  
a g a i n s t  c h i l d r e n  under th e  age  o f  18 from  t h e  d a t e  o f  t h e  co m m iss io n  
o f  t h e  o f f e n s e  bu t e x te n d  t h e  r u n n in g  o f  t h e  s t a t u t e  by a t im e  p e r io d  
w h ic h  i s  s u f f i c i e n t  t o  a l l o w  a v i c t i m  t o  r e p o r t  t h e  o f f e n s e  t o  a law  
e n fo rc e m e n t  a g e n c y  a f t e r  a t t a i n i n g  t h e  age  o f  18

P r o :  T h i s  a p p ro a ch  has th e  same p ro s  as C .

C o n :  T h i s  a p p ro a ch  has th e  same cons as C . A d d i t i o n a l l y ,  i t  w i l l  r e q u i r e  a
c o n s i d e r a t i o n  o f  how f a r  b a c k  in  t im e  an a d u l t  s u r v i v o r  o f  a c e r t a i n  age s h o u ld
be a b le  t o  r e a c h .  F o r  e xa m p le ,  i f  th e  l e g i s l a t u r e  wanted t o  a l l o w  a 3 0 - y e a r -  
o ld  v i c t i m  t h e  o p p o r t u n i t y  t o  r e p o r t  an abuse t h a t  happened a t  age 6 ,  and 
a ssu m in g  AS 1 2 . 1 0 . 0 2 0 ( c )  were r e p e a le d ,  th e  5 - y e a r  s t a t u t e  o f  l i m i t a t i o n  on th e  
o f f e n s e  w ould  have  to  be e xte n d e d  by a t  l e a s t  19 y e a r s .

E . Have no d e f in e d  s t a t u t e  o f  l i m i t a t i o n  on an y  i n c lu d e d  o f f e n s e  a g a i n s t  
c h i l d r e n  bu t l e t  p r o s e c u t io n  f o r  an o f f e n s e  w h ich  o c c u r r e d  when th e  
v i c t i m  was below  t h e  age o f  18 t a k e  p la c e  a t  an y  t im e  u n t i l  t h e  v i c t i m  
r e a c h e s  a c e i l i n g  age  o f  25, 3 0 ,  3 5 , 4 0 ,  4 5 ,  o r  even 50 y e a r s

P r o :  A l t h o u g h  th e  e f f e c t  i s  no d i f f e r e n t  from t h a t  o f  a p p ro a c h e s  C and D, i t  
r e q u i r e s  no l e g i s l a t i v e  c o n s i d e r a t i o n  o f  what i s  an a p p r o p r i a t e  p e r io d  o f  
l i m i t a t i o n  f o r  a p a r t i c u l a r  o f f e n s e .  I n s t e a d ,  i t  s h i f t s  a l l  c o n s i d e r a t i o n  to  
what i s  an a p p r o p r i a t e  age by w hich  th e  v i c t i m  s h o u ld  have d i s c o v e r e d  th e  
o f f e n s e  and a l s o  be a b le  c o n f r o n t  h e r  o r  h i s  a l l e g e d  p e r p e t r a t o r .  A l t h o u g h  New 
H am p sh ire  ru n s  i t s  s t a t u t o r y  t im e  l i m i t  from  th e  v i c t i m ' s  18th  b i r t h d a y ,  th e  
e f f e c t  o f  t h e  s t a t u t e  i s  t o  e s t a b l i s h  a c e i l i n g  a t  age 4 0 .  M in n e so ta  j u s t  went 
from a cap  o f  age  25 t o  no c a p .  O th e r  s t a t e s  have d i f f e r e n t  age l i m i t s .  Thus 
t h e r e  s h o u ld  be a good d e a l  o f  e x p e r i e n t i a l  i n f o r m a t io n  and r a t i o n a l  t o  draw 
upon.

C o n :  T h i s  a p p ro a ch  r e q u i r e s  r e s e a r c h  and l e g i s l a t i v e  a c t i o n  to  d e te rm in e  th e  
most a p p r o p r i a t e  a g e .  Even s o ,  t h e  c u t - o f f  i s  a r b i t r a r y  and may r e s u l t  i n  some 
v i c t i m s  f o r  whom th e  l e g i s l a t u r e  has n ot a l lo w e d  enough t im e .  I t  a l s o  may 
e n co u ra g e  d e la y  in  r e p o r t i n g  c a s e s  w hich  c o u ld  have been r e p o r t e d  more 
p r o x im a te  to  t h e  o f f e n s e .  When d e la y  i s  l e n g t h y ,  t h e r e  may be an im pingem ent 
on t h e  c o n s t i t u t i o n a l  r i g h t s  o f  th e  a c c u s e d .

One p r o p o s a l  h e ard  ab ou t f o r  A l a s k a  i s  t h a t  th e  s t a t u t e  o f  l i m i t a t i o n  
run f o r  20 y e a r s  ( i . e . ,  i t  i s  e xte n d ed  f o r  15 y e a r s )  a f t e r  co m m iss io n  o f  th e  
o f f e n s e  when th e  o f f e n s e  was com m itted a g a i n s t  a c h i l d  u n d er th e  age o f  18.
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F .  A l lo w  c r i m i n a l  a c t i o n  t o  be commenced a t  a n y  t im e  a f t e r  t h e  o f f e n s e  
and up t o  a s p e c i f i e d  number o f  y e a r s  a f t e r  a v i c t i m  who h a s  a t t a i n e d  
t h e  age  o f  18 d i s c o v e r s  o r  s h o u ld  h ave  d i s c o v e r e d  t h e  harm58

P r o :  T h i s  a p p ro a c h  p r o v id e s  an a l t e r n a t i v e  t o  a p r e s c r i b e d  l e n g t h y  p e r io d  o f  
l i m i t a t i o n  t o  accommodate c r i m e s .  I t  a l s o  m o t iv a t e s  la w  e n fo rc e m e n t  a g e n c ie s  
to  a c t  w i t h i n  th e  normal s t a t u t e  o f  l i m i t a t i o n  f o r  an o f f e n s e  d i s c l o s e d  to  them 
b e fo r e  th e  v i c t i m  h a s  re a c h e d  t h e  age o f  18. I t  p r e j u d i c e s  th e  a c c u s e d  no more 
than  t h e  v i c t i m  in  g a t h e r i n g  e v id e n c e  when th e  l i m i t a t i o n  p e r io d  s t a r t s  to  r u n .  
As t h i s  a p p ro a ch  i s  e s s e n t i a l l y  th e  ap p ro a ch  a d o p te d  by M ain e, t h e r e  w i l l  be 
e x p e r i e n t i a l  d a t a  t o  a i d  in  i t s  e v a l u a t i o n .

C o n :  T h i s  a p p ro a ch  r e q u i r e s  v a lu e  ju d g m e n ts  n o t  e a s i l y  made by la w  e n fo rc e m e n t  
a g e n c ie s  and p r o s e c u t o r s  as t o  when r u n n in g  th e  p e r i o d  o f  l i m i t a t i o n  commenced. 
C o n s e q u e n t ly  i t  c o u ld  r e s u l t  in  e x t e n s i v e  l i t i g a t i o n  o f  th e  f a c t u a l  i s s u e s  
in v o l v e d  in  t o l l i n g  th e  s t a t u t e  and t h e r e f o r e  c o u ld  be c o s t l y  and i n e f f i c i e n t .

G. Keep t h e  s t a t u t e  o f  l i m i t a t i o n  a t  f i v e  y e a r s  b u t  do n o t  b e g in  r u n n in g  
i t  u n t i l  s u c h  t im e  as  t h e  v i c t i m  has d i s c l o s e d  t h e  o f f e n s e  t o  a la w  
e n fo rc e m e n t  a g e n cy

P r o :  E x c e p t  f o r  no s t a t u t e  o f  l i m i t a t i o n ,  t h i s  a p p ro a c h  p r o v i d e s  th e  most
f l e x i b i l i t y  to  t h e  v i c t i m .  I t  a l lo w s  v i c t i m s  t o  be f a r  enough a lo n g  i n  t h e i r  
r e c o v e r y  p r o c e s s  t o  be r e s p o n s i b l e  f o r  t h e i r  a c t i o n s  and t o  be good w i t n e s s e s .  
I t  i s  an a l t e r n a t i v e  to  a l o n g e r  p e r io d  o f  l i m i t a t i o n  f o r  c o n c e a le d  c r i m e s .

Bharam p r o p o s e s  a v a r i a t i o n  on t h i s  w h ich  i s  t o  l e t  t h e  s t a t u t e  ru n  upon 
com m iss ion  o f  th e  o f f e n s e  and t o  a l l o w  t h e  c o u r t  i n  i t s  d i s c r e t i o n  to  t o l l  th e  
l i m i t a t i o n  f o r  one a d d i t i o n a l  y e a r  upon d i s c o v e r y  o f  t h e  o f f e n s e  by a la w  
e n fo rce m e n t  a g e n cy  o r  any p e rs o n  who i s  not a p a r t y  t o  th e  o f f e n s e .  In  
im p le m e n t a t io n ,  Bharam p ro p o s e s  a number o f  f a c t o r s  f o r  t h e  c o u r t  to  c o n s i d e r  
in  d e t e r m in in g  w h e th e r  to  a p p ly  th e  d i s c o v e r y  r u l e  e x c e p t i o n .  H ow ever, Bharam 
f a i l e d  t o  r e v e a l  p r e c i s e l y  when i t  i s  t h a t  t h e  c o u r t  g e t s  i n v o l v e d .  F o r  
exam ple, upon r e c e i v i n g  a r e p o r t  o f  th e  o f f e n s e ,  w ou ld  t h e  la w  e n fo rce m e n t  
agen cy  p e t i t i o n  th e  c o u r t  f o r  th e  a d d i t i o n a l  y e a r ,  d e l a y i n g  any a c t i o n  u n t i l  
a r u l i n g  from  th e  c o u r t .  Or would th e  la w  e n fo rc e m e n t  a g e n cy  c o n d u c t  i t s  
i n v e s t i g a t i o n  and, b ased  upon i t s  a n a l y s i s  o f  th e  m a t t e r ,  r e q u e s t ,  p r i o r  t o  th e  
end o f  a y e a r  from  know ing o f  th e  c r im e ,  p e r m is s io n  t o  p u rs u e  an in d i c t m e n t  
(See  Bharam, p . 8 6 4 ) .
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T h i s  i s  th e  a p p ro a ch  f a v o r e d  by th e  A t t o r n e y  G e n e r a l ' s  T a s k  F o r c e  on F a m i ly  
V i o l e n c e 59 and p r o s e c u t o r s  who were s u rv e y e d  by Uelmen.

C o n :  The a p p ro a ch  f a i l s  t o  d e a l w i t h  th e  p o s s i b i l i t y  o f  d i s c l o s u r e  from
someone o t h e r  th a n  th e  v i c t i m .  T h i s  c o u ld  r e s u l t  i n  a la w  e n fo rce m e n t  agen cy  
p o s t p o n in g  an i n v e s t i g a t i o n  i n d e f i n i t e l y  u n t i l  su ch  t im e  as  t h e  v i c t i m  comes 
fo r w a r d .  I f  a la w  e n fo rce m e n t  a g e n cy  does n ot re sp o n d  to  d i s c l o s u r e  from a 
t h i r d  p a r t y ,  th e  a c c u s e d ' s  due p r o c e s s  r i g h t s  c o u ld  be v i o l a t e d .  The approach  
may a l s o  e n c o u ra g e  th e  v i c t i m  to  d e la y  in  r e p o r t i n g .  W ith d e l a y ,  e x p e d ie n c y  
and c o s t  e f f i c i e n c y  a re  com prom ised. A d d i t i o n a l l y ,  th e  l o n g e r  th e  p e r io d  
between t h e  co m m iss io n  o f  th e  o f f e n s e  and th e  commencement o f  c r i m i n a l  a c t i o n ,  
th e  fe w e r  p r o c e d u r a l  s a f e g u a r d s  t h e r e  a re  f o r  t h e  a c c u s e d ;  t h u s ,  t h e r e  i s  
p o s s i b l e  im pingem ent on th e  a c c u s e d 's  c o n s t i t u t i o n a l  r i g h t s .  The a p p ro a ch  a l s o  
in t r o d u c e s  th e  p o s s i b i l i t y  o f  b la c k m a i l  based upon a t h r e a t  t o  p r o s e c u t e  o r  to  
d i s c l o s e  e v id e n c e  t o  la w  e n fo rce m e n t  o f f i c i a l s .

H. Keep t h e  s t a t u t e  o f  l i m i t a t i o n  a t  f i v e  y e a r s  b ut do n o t  b e g in  r u n n in g  
i t  u n t i l  su ch  t im e  a s  t h e  v i c t i m  o r  a n o t h e r  i n d i v i d u a l  has d i s c l o s e d  
t h e  o f f e n s e  t o  a la w  e n fo rce m e n t  a g e n cy

P r o :  T h i s  a p p ro a ch  has g e n e r a l l y  th e  same p ro s  as  F ,  though i t  may p r o v id e
l e s s  f l e x i b i l i t y  f o r  th e  v i c t i m .  When compared t o  F ,  how ever, t h i s  a p p roach  
o f f e r s  g r e a t e r  p r o t e c t i o n  to  th e  r i g h t s  o f  th e  a cc u s e d  by e n s u r i n g  t h a t  r e p o r t s  
to  law  e n fo rce m e n t  a g e n c ie s  by t h i r d  p a r t i e s  w i l l  n o t  be ig n o r e d .

C o n :  T h i s  a p p ro a c h  has th e  same con s as F e x c e p t  t h a t  i t  do es r e s o l v e  th e  
m a t t e r  o f  p o s s i b l e  d i s c l o s u r e  by someone o t h e r  th a n  t h e  v i c t i m .  I f  t h e  o f f e n s e

59The U . S .  A t t o r n e y  G e n e r a l ' s  T a s k  F o rc e  On F a m i ly  V i o l e n c e  recommended 
t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n  in  c r i m i n a l  c a s e s  o f  c h i l d  s e x u a l  a s s a u l t  s h o u ld  
run from  th e  d a te  o f  th e  v i c t i m ' s  d i s c l o s u r e  o f  t h e  c r im e  r a t h e r  th an  from  th e  
d a te  o f  v i c t i m i z a t i o n  ( F i n a l  R e p o r t ,  p . 1 0 3 ) .

60U e lm e n 's  s u r v e y  q u e s t i o n n a i r e  noted  t h a t  s u s p e n s io n  o f  th e  l i m i t a t i o n s  
p e r io d  u n t i l  d i s c o v e r y  o f  t h e  c r im e ,  o r  " t o l l i n g "  th e  l i m i t a t i o n  d u r in g  a 
d e m o n stra te d  p e r io d  o f  c o n c e a lm e n t ,  a re  a l t e r n a t i v e s  t o  a lo n g e r  p e r io d  o f  
l i m i t a t i o n s  f o r  c o n c e a le d  c r i m e s .  R esp o n d e n ts  were a sk e d  t o  comment on th e  
p e r c e iv e d  a d v a n t a g e s  o r  d i s a d v a n t a g e s  o f  t h e s e  t h r e e  a l t e r n a t i v e s .  Most 
p r o s e c u t o r s  i n d i c a t e d  a p r e f e r e n c e  f o r  s u s p e n d in g  th e  s t a t u t e  u n t i l  d i s c o v e r y  
o f  th e  c r im e ,  s u g g e s t i n g  t h a t  th e  burden o f  a f f i r m a t i v e l y  p r o v in g  co n ce a lm e n t  
i s  d i f f i c u l t  t o  m eet. S e v e r a l  p r o s e c u t o r s  s u g g e s t e d  t h a t  t h e  s t a t u t e  o f  
l i m i t a t i o n  s h o u ld  n o t  b e g in  to  run f o r  any c r im e  u n t i l  i t  has been d i s c o v e r e d .  
A m i n o r i t y  op ted  f o r  a lo n g e r  s t a t u t e  o f  l i m i t a t i o n  f o r  n o r m a l ly  c o n c e a le d  
c r im e s ,  o b j e c t i n g  t o  h a v in g  t o  show " d i l i g e n c e "  in  d i s c o v e r i n g  t h e  c r im e .  L e s s  
agreem ent was fo u n d  among d e fe n s e  la w y e r s  and j u d g e s ,  who were e v e n ly  d i v i d e d  
among a l o n g e r  l i m i t a t i o n  p e r i o d ,  commencement o f  t h e  s t a t u t e  o f  l i m i t a t i o n  a t  
d i s c o v e r y ,  and t o l l i n g  o f  th e  s t a t u t e  (Uelm en, pp. 5 4 - 5 5 ) .
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i s  f i r s t  d i s c l o s e d  by someone o t h e r  th an  th e  v i c t i m ,  th e  v i c t i m  may n ot be 
r e a d y  y e t  t o  c o n f r o n t  t h e  e v e n t s  o f  h i s  o r  h e r  p a s t .

I. Keep the statute of limitation at five years but do not begin running

it until the victim has turned 18 or until such time as the victim or

another individual has disclosed the offense to ?, law enforcement

agency, whichever is earliest

P r o :  T h i s  ap p ro a ch  p r o v id e s  a d e f i n i t e  end t o  t h e  s t a t u t o r y  p e r io d  o f
l i m i t a t i o n ,  w h ic h  i s  when th e  v i c t i m  t u r n s  2 3 ,  as  w e l l  a s  m o t i v a t i n g  law
e n fo rce m e n t  a g e n c ie s  to  a c t  w i t h i n  th e  normal s t a t u t e  o f  l i m i t a t i o n  f o r  an 
o f f e n s e  d i s c l o s e d  to  them b e fo r e  th e  v i c t i m  has re a c h e d  t h e  age o f  18. Thus 
i t  m a in t a in s  a d e g re e  o f  f l e x i b i l i t y  w h i le  b e in g  g e n e r a l l y  e x p e d ie n t  and c o s t  
e f f i c i e n t .  I t  a l s o  p r e j u d i c e s  th e  a cc u se d  no more th a n  t h e  v i c t i m  in  g a t h e r i n g  
e v id e n c e .

C o n :  The a p p ro a ch  f a i l s  t o  accommodate a v i c t i m  who d i s c o v e r s  a c a u s e  o f
a c t i o n  a f t e r  th e  age o f  23 and t h e r e  has been no o n e - e l s e  who has d i s c l o s e d  th e  
o f f e n s e  t o  a u t h o r i t i e s .

J. Keep the statute of limitation at five years but do not commence

tolling the statutory time limit for offenses against children under 
the age of 18 until the victim reaches the age of 18 or until the 

relationship or status involved has ceased to exist, whichever comes 
latest

P r o :  T h i s  a p p ro a ch  i s  e x p e d ie n t  and c o s t  e f f i c i e n t  w h i l e  m a in t a i n i n g  some
f l e x i b i l i t y  f o r  th e  v i c t i m .  I t  p r o t e c t s  t h e  i n d i v i d u a l  who s t a y s  u n d er th e  
a u t h o r i t y  o f  t h e  p e r p e t r a t o r  p a s t  th e  age o f  18. In  t h e  c a s e  o f  i n t r a f a m i l i a l  
a b u se ,  i t  a p p e a r s  to  p r o t e c t  th e  v i c t i m  o v e r  t h e  age o f  18 who may be l i v i n g  
away from  home b u t  s t i l l  r e c e i v i n g  f i n a n c i a l  s u p p o r t  from  th e  f a m i l y .  F o r  
t h o s e  abused o u t s i d e  th e  f a m i l y  a t  a young age - (a s  f o r  e xa m p le ,  a sc h o o l 
t e a c h e r  o r  p rogram  l e a d e r ) ,  i t  a l lo w s  them t o  t a k e  a c t i o n  a f t e r  th e  age o f  18. 
The a p p ro a ch  i s  based on th e  L o u i s i a n a  s t a t u t e  so t h e r e  would be some 
e x p e r i e n t i a l  i n f o r m a t i o n .

C o n :  The a p p ro a c h  p r o v i d e s  i n e q u i t y  f o r  th e  v i c t i m  e m a n c ip a te d  a t  age 18 in
c o n t r a s t  t o  t h e  v i c t i m  s t i l l  s u p p o rte d  by h e r  o r  h i s  f a m i l y  a f t e r  t h e  age o f  
18. In  a d d i t i o n ,  th e  t im e  l i m i t  may run  ou t b e f o r e  th e  v i c t i m  has d i s c o v e r e d  
a c a u s e  o f  a c t i o n .
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K .  E n a c t  a g e n e r a l  c o n c e a lm e n t  s t a t u t e  t h a t  t o l l s  t h e  s t a t u t e  o f  
l i m i t a t i o n  f o r  c r im e s  com m itted i n  a s e c r e t  manner u n t i l  s u c h  t im e  as 
t h e  o f f e n s e  i s  d i s c l o s e d  t o  a la w  e n fo rc e m e n t  a g e n c y 61

P r o :  The a p p ro a c h  a d d r e s s e s  t h o s e  c a s e s  in  w h ich  th e  a b u s e r  used c o e r c i o n  to  
p r e v e n t  d i s c l o s u r e  o f  t h e  c r im e  by th e  v i c t i m .  J u d i c i a l  f l e x i b i l i t y  i s  
p r e s e r v e d  by p e r m i t t i n g  c o u r t s  to  d e c id e  c a s e  by c a s e  when t h e  f a c t s  w a rr a n t  
t o l l i n g  t h e  s t a t u t e  o f  l i m i t a t i o n .

C o n :  T h i s  a p p ro a c h  may n o t a d d r e s s  v i c t i m s  who were n o t a c t i v e l y  c o e r c e d  by 
t h e  p e r p e t r a t o r .  W ith ou t l e g i s l a t i v e  a p p l i c a t i o n  o f  t h e  s t a t u t e  s p e c i f i c a l l y  
t o  o f f e n s e s  a g a i n s t  c h i l d r e n ,  th e  ap p ro a ch  r e l i e s  on c o u r t  d i s c r e t i o n  f o r  i t s  
a p p l i c a t i o n  t h e r e b y  c r e a t i n g  th e  r i s k  t h a t  t h e  c o u r t s  w i l l  n o t  a p p ly  th e  
s t a t u t e  a t  a l l  t o  o f f e n s e s  a g a i n s t  c h i l d r e n  o r  w i l l  s e v e r e l y  r e s t r i c t  i t s  
a p p l i c a t i o n .  Th u s  th e  a p p roach  i s  p o t e n t i a l l y  i n e f f i c i e n t  and e x p e n s iv e  as  i t  
c o u ld  r e s u l t  in  e x t e n s i v e  f a c t u a l  l i t i g a t i o n  o u t s i d e  o f  th e  c r i m i n a l  
p r o s e c u t i o n s .

A S ID E  IS S U E :  ADMISSION OF HEARSAY EVIDENCE

In  c o n c e r t  w i t h  c o n s i d e r i n g  m easures  to  e n la r g e  th e  p e r io d  o f  t im e  in  w h ich  to  
p r o s e c u t e  o f f e n s e s  a g a i n s t  c h i l d r e n ,  th e  l e g i s l a t u r e  m ig h t  a l s o  c o n s i d e r  
a l l o w i n g  v i c t i m s  o f  c h i l d  abuse and c h i l d  s e x u a l  abuse  th e  c o r r o b o r a t i o n  o f  
w i t n e s s e s  w it h  whom th e y  may have s h a re d  in f o r m a t io n  p e r t a i n i n g  to  t h e  abuse  
b u t  who d i d  n o t  w i t n e s s  th e  a b u se . In  o t h e r  w o rd s ,  t h e  c o n s i d e r a t i o n  o f  an 
e n la r g e d  s t a t u t e  o f  l i m i t a t i o n  f o r  o f f e n s e s  a g a i n s t  c h i l d r e n  p r o v id e s  a t i m e l y  
o p p o r t u n i t y  f o r  t h e  l e g i s l a t u r e  t o  e ase  th e  i n t r o d u c t i o n  o f  h e a r s a y  e v id e n c e  
by t h e s e  v i c t i m s .

Under t h e  A l a s k a  R u l e s  o f  C o u r t  p e r t a i n i n g  to  in d ic t m e n t  and i n f o r m a t io n  b e fo r e  
t h e  g ra n d  j u r y  ( C r i m i n a l  R u le  6 ( r ) ) ,  h e a r s a y  e v id e n c e  o f  a s ta te m e n t  r e l a t e d  
t o  s e x u a l  a s s a u l t  in  th e  f i r s t ,  s e co n d ,  o r  t h i r d - d e g r e e ;  s e x u a l  abuse  o f  a 
m in o r  i n  th e  f i r s t ,  s e co n d ,  t h i r d ,  o r  f o u r t h  d e g r e e ;  and u n la w fu l  e x p l o i t a t i o n  
o f  a m in o r ,  when i t  p e r t a i n s  to  a c c u s a t i o n s  by c h i l d r e n  under th e  age o f  10, 
may be a d m it t e d  i n t o  e v id e n c e  b e fo r e  th e  g ra n d  j u r y  when c e r t a i n  c i r c u m s t a n c e s  
w a r r a n t  i t .  No p r o v i s i o n  i s  made f o r  h e a r s a y  e v id e n c e  b e f o r e  th e  g ra n d  j u r y  
f o r  a c c u s a t i o n s  by any one o v e r  th e  age o f  10, y e t  su ch  e v id e n c e  a r g u a b l y  has 
a r o l e  in  s u b s t a n t i a t i n g  th e  a l l e g a t i o n s  o f  a v i c t i m  o f  c h i l d  a b u s e ,  r e g a r d l e s s  
o f  th e  p r e s e n t  age o f  th e  v i c t i m .

In  a d d i t i o n ,  a t  a t r i a l  i n v o l v i n g  a c c u s a t i o n s  o f  c h i l d  a b u s e ,  no s p e c i a l  
p r o v i s i o n s  e x i s t  f o r  w i t n e s s e s  p r o v i d i n g  h e a r s a y  e v id e n c e ,  a l t h o u g h  such  
w i t n e s s e s  m ig h t  be a d m itte d  u n d er e x c e p t io n s  to  th e  h e a r s a y  r u l e  in  E v id e n c e  
R u le  3 0 3 ,  o f  t h e  A l a s k a  R u l e s  o f  C o u r t .  F o r  e xa m p le ,  E v id e n c e  R u le  8 0 3 (2 3 )  
p r o v id e s  t h a t  a s ta te m e n t  h a v in g  c i r c u m s t a n t i a l  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s

61D e r iv e d  from  M i n d l i n ,  pp. 2 0 4 -2 0 5 .
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e q u i v a l e n t  t o  t h a t  o f  any o t h e r  h e a r s a y  e x c e p t i o n  may be a d m it te d  i f  th e  
s ta te m e n t  o f f e r s  e v id e n c e  o f  a m a t e r ia l  f a c t ,  i s  more p r o b a t i v e  on th e  p o in t  
f o r  w h ich  i t  i s  o f f e r e d  th an  any o t h e r  e v id e n c e  w h ic h  th e  p ro p o n e n t  can p r o c u r e  
th ro u g h  r e a s o n a b le  e f f o r t s ,  and th e  i n t e r e s t  o f  j u s t i c e  w i l l  b e s t  be s e rv e d  by 
a d m is s io n  o f  th e  s ta te m e n t  i n t o  e v id e n c e .

A c c o r d in g  t o  J o s e p h in e  B u l k l e y ,  s t a t e m e n t s  o f  c h i l d  s e x  o f f e n s e  v i c t i m s  
c o n s t i t u t i n g  h e a r s a y  a re  f r e q u e n t l y  a d m it te d  u n d e r  th e  e x c i t e d  u t t e r a n c e  
e x c e p t i o n ,  t h e  e x c e p t io n  f o r  s ta t e m e n t s  made f o r  p u rp o s e s  o f  m e d ic a l  d i a g n o s i s  
o r  t r e a t m e n t ,  th e  r e s i d u a l  e x c e p t i o n ,  and s p e c i a l  e x c e p t i o n s  f o r  c h i l d  abuse 
v i c t i m s . 62 A lt h o u g h  we have no in f o r m a t io n  on how E v id e n c e  R u le  803 has been 
a p p l i e d  w it h  r e s p e c t  to  w i t n e s s e s  in  t r i a l s  p e r t a i n i n g  t o  f e l o n y  o f f e n s e s  
a g a i n s t  c h i l d r e n ,  p le a s e  n o te  t h a t  most o f  39 p r o f e s s i o n a l s  w o r k in g  w it h  i n c e s t  
v i c t i m s  and o f f e n d e r s  who were in t e r v ie w e d  f o r  A n  I n c i d e n c e  S t u d y  O f  I n c e s t  I n  

J u n e a u  f a v o r e d  l e g i s l a t i o n  a l l o w i n g  th e  use  o f  h e a r s a y  e v id e n c e  in  a d j u d i c a t i o n  
p r o c e e d in g s  as  w e l l  as in  g ra n d  j u r y  p r o c e e d i n g s . 63

ADVANTAGES OF C I V I L  L IT IG A T IO N  VERSUS DELAYED CRIM INAL PROCEEDINGS AGAINST 
ABUSERS OF CHILDREN

S e v e r a l  f e a t u r e s  o f  o u r  c r i m i n a l  j u s t i c e  sy ste m  make i t  n e c e s s a r y  t o  q u e s t io n  
w h e th er t h e r e  e x i s t s  any j u s t i f i c a t i o n  to  p r o s e c u t e  c a s e s  t h a t  would be s t a l e  
under t h e  c u r r e n t  A l a s k a  s t a t u t e  o f  l i m i t a t i o n  f o r  o f f e n s e s  a g a i n s t  c h i l d r e n .  
T h ese  i n c l u d e  th e  p r i n c i p l e s  o f  pen al a d m i n i s t r a t i o n  e s t a b l i s h e d  in  A r t i c l e  I ,  
S e c t i o n  12 o f  th e  A l a s k a  C o n s t i t u t i o n , nam ely  r e f o r m a t io n  and th e  need f o r  
p r o t e c t i n g  th e  p u b l i c ;  r e m in d e rs  to  t h i s  e f f e c t  by th e  C h a n e y  c o u r t ;  AS 
1 2 .5 5 .0 0 5  w h ich  i n c o r p o r a t e s  t h e  C h a n e y  c r i t e r i a  i n t o  th e  means f o r  d e t e r m in in g  
th e  a p p r o p r i a t e  s e n te n c e  to  be imposed upon c o n v i c t i o n  o f  an o f f e n s e ;  th e  
a b se n ce  o f  th e  g o a l s  o f  r e t r i b u t i o n  o r  p u n ish m e n t in  any o f  t h e s e ;  and th e  
o b s e r v a t io n  o f  th e  A d v i s o r y  Com m ittee on t h e  M o d e l  P e n a l  C o d e  t h a t  " I f  th e  
p e rso n  r e f r a i n s  from  f u r t h e r  c r i m i n a l  a c t i v i t y ,  t h e  l i k e l i h o o d  i n c r e a s e s  w it h
th e  p a s s a g e  o f  t im e  t h a t  he has r e f o r m e d  I f  he has re p e a t e d  h i s  c r i m i n a l
b e h a v io r ,  he can be p r o s e c u t e d  f o r  r e c e n t  o f f e n s e s  com m itted w i t h i n  t h e  p e r io d  
o f  l i m i t a t i o n . "

Even i f  U e lm e n 's  and B h a ra m 's  f a c t o r s  o f  c o n c e a lm e n t ,  i n v e s t i g a t i o n ,  and th e  
s e r i o u s n e s s  o f  th e  o f f e n s e  a r e  found to  j u s t i f y  e n l a r g i n g  th e  t im e  p e r io d  in  
w hich  t o  p r o s e c u t e  c e r t a i n  o f f e n s e s  a g a i n s t  c h i l d r e n ,  a c i v i l  forum  may be 
p r e f e r a b l e  t o  a c r i m i n a l  fo ru m . Not th e  l e a s t  o f  t h e s e  a d v a n t a g e s  would be th e  
s a v i n g s  t o  t h e  s t a t e  i f  i t  d i d  n ot have to  spend th e  t im e  o r  th e  money on th e  
c r i m i n a l  i n v e s t i g a t i o n  and p r o s e c u t io n  o f  t h e s e  o l d e r  c l a i m s .

62B u l k l e y ,  p r e v i o u s l y  c i t e d ,  pp. 1 7 0 -1 7 2 .  

63W a l la c e ,  p r e v i o u s l y  c i t e d ,  p . 86 .
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W ith no chan ge i n  A l a s k a  la w ,  an a d u l t  s u r v i v o r  o f  c h i l d  ab u se  who i s  so moved 
a l r e a d y  has th e  a b i l i t y  t o  m a in t a in  a c i v i l  c a u s e  o f  a c t i o n .  T h ro u g h  AS 
0 9 . 5 5 .6 5 0 ,  th e  A l a s k a  l e g i s l a t u r e  has p r o v id e d  t h a t  as o f  F e b r u a r y  2 , 1990, a 
p e rs o n  who, as  a m in o r  u n d e r  16 y e a r s  o f  a g e ,  was a v i c t i m  o f  [a n y  o f  th e  
o f f e n s e s  o f  s e x u a l  a s s a u l t  i n  th e  f i r s t ,  s e c o n d ,  o r  t h i r d  d e g r e e ;  s e x u a l  abuse 
o f  a m in o r  i n  t h e  f i r s t ,  s e c o n d ,  t h i r d ,  o r  f o u r t h  d e g r e e ;  i n c e s t ;  u n la w fu l  
e x p l o i t a t i o n  o f  a m in o r ] ,  may m a in t a in  a c i v i l  a c t i o n  a g a i n s t  th e  p e r p e t r a t o r  
f o r  r e c o v e r y  o f  damages s u f f e r e d  as t h e  r e s u l t  o f  th e  s e x u a l  a b u se .

In  a s e p a r a t e  s t a t u t e ,  th e  l e g i s l a t u r e  a p p l i e d  th e  d i s c o v e r y  r u l e  t o  th e  p e r io d  
in  w h ic h  th e  p l a i n t i f f  may b r i n g  s u i t .  A c c o r d in g  t o  AS 0 9 . 1 0 . 1 4 0 ,  an a c t i o n  
based on a c l a i m  o f  s e x u a l  abuse  may be b r o u g h t  more th an  t h r e e  y e a r s  a f t e r  th e  
p l a i n t i f f  r e a c h e s  th e  age o f  m a j o r i t y  (w h ic h ,  i n c i d e n t a l l y ,  i s  not d e f in e d  in  
a c o n t e x t  t h a t  a p p l i e s  to  t h i s  s t a t u t e )  under t h e  f o l l o w i n g  c i r c u m s t a n c e s ;

i f  t h e  c la i m  a s s e r t s  t h a t  th e  d e fe n d a n t  com m itted one a c t  o f  s e x u a l  
abuse  on th e  p l a i n t i f f ,  th e  p l a i n t i f f  s h a l l  commence th e  a c t i o n  w i t h i n  
t h r e e  y e a r s  a f t e r  th e  p l a i n t i f f  d i s c o v e r e d  o r  t h ro u g h  use  o f  
r e a s o n a b le  d i l i g e n c e  s h o u ld  have d i s c o v e r e d  t h a t  th e  a c t  c a u s e d  th e  
i n j u r y  o r  c o n d i t i o n .

i f  th e  c la i m  a s s e r t s  t h a t  th e  d e fe n d a n t  com m itted more th an  one a c t  o f  
s e x u a l  abuse  on th e  p l a i n t i f f ,  th e  p l a i n t i f f  s h a l l  commence t h e  a c t i o n  
w i t h i n  t h r e e  y e a r s  a f t e r  th e  p l a i n t i f f  d i s c o v e r e d  o r  t h r o u g h  use o f  
r e a s o n a b le  d i l i g e n c e  s h o u ld  have d i s c o v e r e d  th e  e f f e c t  o f  th e  i n j u r y  
o r  c o n d i t i o n  a t t r i b u t a b l e  to  th e  s e r i e s  o f  a c t s . 64

A c i v i l  a re n a  p r o v i d e s  th e  o p p o r t u n i t y  f o r  th e  v i c t i m  to  d i s c l o s e  h e r  o r  h i s  
t r u e  m o t iv e s  w h ic h  a re  l i k e l y  to  be r e t r i b u t i o n  and p u n ish m e n t ,  m o t iv e s  w hich  
a re  n o t  p a r t  o f  t h e  A l a s k a  c r i m i n a l  j u s t i c e  s y s t e m . A n o t h e r  re a s o n  f o r  th e  
v i c t i m  to  p a r t i c i p a t e  i n  a c i v i l  r a t h e r  th a n  a c r i m i n a l  a c t i o n  i s  t h a t  th e  
o p p o r t u n i t y  f o r  th e  v i c t i m  t o  p r e v a i l  i s  g r e a t e r  in  c i v i l  c o u r t  th a n  in  
c r i m i n a l  c o u r t .  C i v i l  and c r i m i n a l  s u i t s  when p r e d ic a t e d  on s i m i l a r  f a c t s  
s t i l l  have m a jo r  d i f f e r e n c e s .  C h i e f  among t h e s e  i s  th e  burden o f  p r o o f .  In  
a c r i m i n a l  s u i t ,  th e  p r o s e c u t i o n  has t h e  burden o f  p r o v in g  th e  d e f e n d a n t ' s  
g u i l t  beyond a r e a s o n a b le  d o u b t .  In  a c i v i l  s u i t ,  th e  p l a i n t i f f  o n ly  need 
p ro v e  th e  c la i m  by a p re p o n d e ra n c e  o f  th e  e v id e n c e .  C r i m i n a l  d e fe n d a n t s  a l s o  
have a d d i t i o n a l  c o n s t i t u t i o n a l  p r o t e c t i o n s .  Th us i t  may be e a s i e r  f o r  a 
p l a i n t i f f  t o  p r e v a i l  in  a c i v i l  s u i t  th an  f o r  th e  p r o s e c u t o r  t o  o b t a in  a 
c o n v i c t i o n  i n  a c r i m i n a l  s u i t  based on th e  same f a c t  s i t u a t i o n .

You may be i n t e r e s t e d  in  know ing t h a t  s u g g e s t e d  l e g i s l a t i o n  c o n c e r n in g  
c i v i l  a c t i o n s  by a d u l t  s u r v i v o r s  o f  c h i ld h o o d  s e x u a l  abuse  p r e s e n t e d  in  
S u g g e s t e d  S t a t e  L e g i s l a t i o n  1 9 9 1 ,  V o l u m e  5 0 ,  by t h e  C o u n c i l  o f  S t a t e  
G o vern m en ts,  i s  based on AS 0 9 . 1 0 .1 4 0 .  We have a t t a c h e d  t h e i r  d r a f t  as 
A tta ch m e n t  I  t o  t h i s  memorandum f o r  y o u r  c o m p a r is o n .
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Even i f  c r i m i n a l  p r o c e e d in g s  a re  s u c c e s s f u l ,  t h e y  may n o t  a d e q u a t e ly  com pensate  
v i c t i m s  f o r  th e  p s y c h o l o g i c a l  o r  p h y s i o l o g i c a l  i n j u r i e s  t h a t  t h e y  s u f f e r e d .  
A s u c c e s s f u l  c i v i l  l i t i g a n t ,  on th e  o t h e r  hand, r e c e i v e s  d i r e c t  co m p e n s a t io n  
f o r  th e  harm s u f f e r e d .  The e f f e c t  o f  m on etary  a w a rd s ,  p a r t i c u l a r l y  i f  t h e y  
i n c lu d e  p u n i t i v e  dam ages, can be to  p u n is h  th e  p e r p e t r a t o r .  The p s y c h o l o g i c a l  
im p a ct  f o r  th e  v i c t i m  i s  a l s o  d i f f e r e n t .  In  a c r i m i n a l  p r o c e e d in g ,  t h e  v i c t i m  
c o n f r o n t s  th e  p e r p e t r a t o r  o n ly  as a w i t n e s s .  In  a c i v i l  p r o c e e d in g  th e  v i c t i m  
i s  an a d v e r s a r y .  O n ly  in  c i v i l  l i t i g a t i o n  does th e  v i c t i m  h ave  a u t h o r i t y  equal 
to  i f  n o t  g r e a t e r  th a n  t h e  p e r p e t r a t o r ' s .  T h i s  d r a m a t ic  s h i f t  in  power can 
a f f e c t  th e  v i c t i m ' s  p s y c h o l o g i c a l  r e c o v e r y  p r o c e s s .  The v i c t i m  a l s o  has th e  
s a t i s f a c t i o n  o f  w a t c h in g  th e  c o u r t  p la c e  th e  blame on t h e  a b u s e r .  F o r  th e  
i n c e s t  s u r v i v o r  in  p a r t i c u l a r ,  a c c e s s  to  c i v i l  p r o c e e d in g s  e n a b le s  t h e  v i c t i m  
to  p l a c e  p u b l i c l y  th e  blame f o r  th e  i n c e s t  on t h e  a b u s e r ,  t h e r e b y  e x o n e r a t i n g  
th e  v i c t i m  in  h e r  o r  h i s  own v ie w .  S o c i e t y  as  a w hole  i s  a l s o  s e r v e d  when 
c i v i l  i n c e s t  s u i t s  a re  b ro u g h t  b e ca u se  t h e y  i n c r e a s e  p u b l i c  aw a re n ess  o f  t h e  
prob lem  and b r e a k  down th e  s e c r e c y  s u r r o u n d in g  i n c e s t  t h a t  e x a c e r b a t e s  th e  
p r o b le m .65

A l s o ,  a c c o r d in g  to  James W i l l i a m  Harshaw I I I ,  s t a l e n e s s  o f  e v id e n c e  s h o u ld  n ot 
be a m a jo r  c o n c e rn  f o r  th e  c o u r t s  in  c i v i l  c h i l d  s e x u a l  ab u se  c l a i m s .  In  t h a t  
fo rum , he c o n t e n d s ,  c o u r t s  s h o u ld  a l l o w  d e c i s i o n s  t o  be made on th e  c r e d i b i l i t y  
o f  t h e  p a r t i e s .  The c i v i l  c o u r t  i s  b e t t e r  a b le  t o  a n a l y z e  a c la i m  in  th e  
c o n t e x t  o f  th e  r e a s o n s  f o r  d e la y ,  he e x p l a i n s .  Harshaw  a l s o  c la i m s  t h a t  th e  
p a s s a g e  o f  t im e  a c t u a l l y  w orks  to  th e  d e f e n d a n t ' s  a d v a n t a g e ,  s i n c e  j u r i e s  w i l l  
be s u s p i c i o u s  o f  a p l a i n t i f f  who b r i n g s  an a c t i o n  lo n g  a f t e r  th e  a l l e g e d  a c t s  
o c c u r r e d .

We hope t h i s  in f o r m a t io n  i s  h e l p f u l  to  y o u . I f  you have any q u e s t io n s  o r  need 
f o r  more i n f o r m a t io n  a f t e r  r e a d in g  t h i s ,  p le a s e  c a l l  o u r  o f f i c e .
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S h o r t  S t a t u t e s  O f  L i m i t a t i o n s  F o r  C i v i l  C h i l d  S e x u a l  Abuse L i t i g a t i o n , "  O h i o  

S t a t e  L a w  J o u r n a l , V o l .  5 0 , 1989, pp. 7 5 4 -7 6 6 ,  a t  p .  764.
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A l a s k a  who r e a l i z e d  t h e  o f f e n s e s  s u b s e q u e n t  t o  t h e  e x p i r a t i o n  o f  t h e  
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THE COURT OF APPEALS OF THE STATE OF ALASKA

S • R • D • f

A p p e l la n t , C o u r t  O f A p p e a ls  HOB. A -2 8 5 3 /6 2  
T r i a l  C o u r t  N o s. 3 A i? -S 8 7 -8 1 9 7 /9 8 C R

v .

STATE OF ALASKA,

A p p e lle e

M . K . D . ,

A p p e l la n t ,

v .

STATE OF ALASKA, )
)

A p p e lle e .  )

 )

B e fo r e :  B r y n e r ,  C h ie f  J u d g e , C o a ts ,  J u d g e , and
A n d re w s, S u p e r io r  C o u r t  J u d g e .*

ORDER ON REHEARING

T he  p e t i t i o n  f o r  r e h e a r in g  f i l e d  b y  S .D . i s  GRANTED. I n  

re s p o n s e  t o  t h e  c o n c e rn s  r a is e d  i n  t h e  p e t i t i o n ,  an amended o p in io n  

(a  c o p y o f  w h ic h  i s  a t t a c h e d )  w i l l  is s u e  i n  t h i s  c a s e , r e p la c in g  

t h e  o p in io n  o r i g i n a l l y  e n te r e d  b y t h i s  c o u r t .

E n te r e d  a t  A n c h o ra g e , A la s k a ,  t h i s  /■ ?  day o f

N ovem be r, 1 9 9 1 , b y  t h e  d i r e c t i o n  o f  t h e  C o u r t  o f  A p p e a ls .

♦ S i t t i n g  b y  a s s ig n m e n t made p u r s u a n t  t o  a r t i c l e  I V ,  
s e c t io n  16 o f  t h e  A la s k a  C o n s t i t u t i o n .

•/ X  “’HANSEN
e r k  o f  t h e  A p p e l la t e  C o u r ts



NOTICE: T h i s  o p in io n  i s  s u b je c t  t o  fo r m a l
c o r r e c t io n  b e fo r e  p u b l ic a t io n  i n  t h e  P a c i f i c  
R e p o r t e r . R e a d e rs  a r e  r e q u e s te d  t o  b r in g  
t y p o g r a p h ic a l  o r  o t h e r  fo r m a l e r r o r s  t o  t h e  
a t t e n t i o n  o f  th e  c l e r k  o f  t h e  A p p e l la t e  
C o u r ts ,  303 K S t r e e t ,  A n c h o ra g e , A la s k a  9 9 5 0 1 , 
i n  o r d e r  t h a t  c o r r e c t io n s  may be made p r i o r  t o  
p e rm a n e n t p u b l i c a t i o n .

THE COURT OF APPEALS OF "HE STATE OF ALASKA

S . R . D , , )
J

A p p e l la n t ,  ) C o u r t  o f  A p p e a ls  N o s. A -2 8 5 3 /6 2

) T r i a l  C o u r t  N o s. 3 A N -S 8 7 -8 1 9 7 /9 6 C R
V. )\

STATE OF ALASKA, )
%

O P I N I O N

J
A p p e lle e .  )

)
9 9 R R E Q T E D

M . K . D . ,
)
)
#

A p p e l la n t ,  )
\

V.
J
)\

[N o . 1161 -  N ovem ber 1 5 , 1 9 9 1 ]

STATE OF ALASKA, )
\)

A p p e lle e .  )
)

A p p e a l fr o m  t h e  S u p e r io r  C o u r t  o f  t h e  S t a t e  o f  
A la s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o ra g e , 
P e te r  A . M i c h a l s k i ,  J u d g e .

A p p e a ra n c e s : D a v id  E . G e o rg e , A n c h o ra g e , f o r
A p p e lla n t  S .R .D .  R . S c o t t  T a y lo r ,  A s s i s t a n t  
P u b l ic  D e fe n d e r ,  and J o h n  B. S a le m i,  P u b l ic  
D e fe n d e r, A n c h o ra g e , f o r  A p p e lla n t  M .K .D . 
C y n th ia  M. H o ra , A s s i s t a n t  A t t o r n e y  G e n e r a l,  
O f f ic e  o f  S p e c ia l  P r o s e c u t io n s  and A p p e a ls ,  
A n c h o ra g e , and D o u g la s  B. B a i ly ,  A t t o r n e y  
G e n e r a l,  J u n e a u , f o r  A p p e lle e .

B e fo r e : B r y n e r ,  C h ie f  J u d g e , C o a ts , J u d g e ,
and A n d re w s, S u p e r io r  C o u r t  J u d g e .*  
[M a n n h e im e r, J u d g e , n o t  p a r t i c i p a t i n g  ]

BRYNER, C h ie f  J u d g e .



h e r  c h i l d r e n  t o  a p h y s ic ia n  a f t e r  S . had b e a te n  and in ju r e d  th e  

c h i l d .  One o c c a s io n  in v o lv e d  A . D . ;  t h e  o t h e r ,  S .E .D . I n  each 

c a s e , a t h i r d  p e rso n  e v e n t u a l ly  in t e r v e n e d ,  and th e  c h i l d  was 

e x a m in e d  b y a p h y s ic ia n .  The e x a m in a t io n s  r e v e a le d  i n j u r i e s  

r e s u l t i n g  fr o m  a b use , b u t th e  i n j u r i e s  d id  n o t  r e q u ir e  a c t u a l  

t r e a t m e n t .

On a p p e a l,  M. c la im s  t h a t  t h e  e v id e n c e  was i n s u f f i c i e n t  

t o  e s t a b l i s h  c r im in a l  n o n s u p p o rt, b e c a u s e  n e i t h e r  c h i l d  was fo u n d  

t o  r e q u i r e  a n y  m e d ic a l t r e a tm e n t.  T he  c r im i n a l  n o n s u p p o rt s t a t u t e ,  

h o w e v e r, r e q u ir e s  p a r e n ts  t o  p r o v id e  t h e i r  c h i ld r e n  w ith  n e c e s s a ry  

" m e d ic a l  a t t e n t i o n . "  AS 1 1 . 5 1 . 1 2 0 ( b ) .  We a g re e  w it h  th e  s t a t e  

t h a t  " a t t e n t i o n "  m ust be c o n s tru e d  m ore b r o a d ly  th a n  " t r e a t m e n t ."  

I t  i s  c o n c e iv a b le  t h a t  c h i ld r e n  may s u f f e r  i n j u r i e s  s u f f i c i e n t l y  

t h r e a t e n in g  t o  r e q u ir e  a m e d ic a l e x a m in a t io n ,  even i f  t h a t  

e x a m in a t io n  u l t i m a t e l y  d is c lo s e s  no n e e d  f o r  tr e a t m e n t .

I n  t h e  p r e s e n t c a s e , e v id e n c e  c o n c e r n in g  A . D . 's  and 

S . E . D . ' s  i n j u r i e s  and th e  m anner i n  w h ic h  th o s e  i n j u r i e s  were 

i n f l i c t e d  was s u f f i c i e n t ,  when v ie w e d  i n  t h e  l i g h t  m ost f a v o r a b le  

t o  t h e  s t a t e ,  t o  p e r m it  a r e a s o n a b le  j u r c r  t o  i n f e r  t h a t ,  even 

th o u g h  no t r e a t m e n t  was r e q u ir e d ,  m e d ic a l a t t e n t i o n  was a c t u a l ly  

n e c e s s a r y  t o  r u l e  o u t  th e  p o s s i b i l i t y  o f  l i f e - t h r e a t e n i n g  o r  

p o t e n t i a l l y  d is a b l i n g  c o n d it io n s .  The t r i a l  c o u r t  d id  n o t  e r r  in  

d e c l i n i n g  t o  e n t e r  a jud g m e nt o f  a c q u i t t a l  a s t o  th e s e  two c o u n ts .

As t o  th e  re m a in in g  c o u n t  o f  c r im in a l  n o n s u p p o rt, th e  

e v id e n c e  in d ic a t e d  t h a t  S .D . was fo u n d  t o  be s u f f e r in g  fro m  a 

s e v e r e  c a s e  o f  im p e tig o  upon p la c e m e n t i n  a f o s t e r  home. The 

c o n d i t io n  h a d  a p p a r e n t ly  e x is t e d  f o r  s e v e r a l  m onths and re sp o n d e d
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r a p i d l y  t o  m e d ic a l t r e a tm e n t  when t h e  f o s t e r  p a r e n t s  to o k  S .D . t o  

a p h y s i c ia n .  M. p re s e n te d  e v id e n c e  i n d i c a t i n g  t h a t ,  b e fo r e  S .D . 

was p la c e ij  i n  f o s t e r  c a r e , she had a t te m p te d  t o  t r e a t  t h e  im p e t ig o  

h e r s e l f ,  w it h o u t  m e d ic a l a s s is t a n c e .  B ased on t h i s  e v id e n c e ,  M. 

c o n te n d s  t h a t  sh e  c o u ld  n o t  h a ve  b e e n  c o n v ic t e d  o f  f a i l i n g  to  

p r o v id e  t r e a t m e n t .

V ie w in g  th e  e v id e n c e  i n  t h e  l i g h t  m ost f a v o r a b le  t o  th e  

s t a t e ,  h o w e v e r, a r e a s o n a b le  j u r o r  c o u ld  h a v e  r e je c t e d  t h e  d e fe n s e  

e v id e n c e  o r  fo u n d  t h a t ,  d e s p it e  M . ' s  e f f o r t s  t o  p r o v id e  home 

t r e a t m e n t ,  p r o f e s s io n a l  m e d ic a l a t t e n t i o n  was a c t u a l l y  n e c e s s a ry . 

T h e  s t a t e  t h u s  p re s e n te d  s u f f i c i e n t  e v id e n c e  t o  s u p p o r t  t h e  c h a rg e , 

and t h e  t r i a l  c o u r t  d id  n o t  e r r  i n  d e n y in g  M . 's  m o t io n  f o r  a 

ju d g m e n t  o f  a c q u i t t a l .

2 . F o u r th -D e g r e e  A s s a u l t

I n  C o u n ts  V I I  and V I I I ,  M. w as c h a rg e d  w it h  a s s a u l t  in  

t h e  f o u r t h  d e g re e  f o r  b a n g in g  A . D . 's  a n d  S . D . ' s  h e a d s t o g e t h e r . 2 

A t  t r i a l ,  t h e  s t a t e  n e g le c te d  t o  p r e s e n t  t e s t im o n y  c o n c e r n in g  th e s e  

c h a r g e s  b e f o r e  r e s t i n g  i t s  c a s e - i n - c h i e f .  M. im m e d ia te ly  moved 

f o r  a ju d g m e n t o f  a c q u i t t a l .  T he  s t a t e  r e a l iz e d  i t s  o v e r s ig h t  and 

a s k e d  t o  re o p e n  i t s  c a s e . The t r i a l  c o u r t  g r a n te d  t h e  s t a t e ' 3 

r e q u e s t .

On a p p e a l,  M. d o e s  n o t  d is p u t e  t h e  s u f f i c i e n c y  o f  th a  

e v id e n c e  p r e s e n te d  a f t e r  t h e  s t a t e  re o p e n e d  i t s  c a s e - i n - c h i e f .  She 

n o n e t h e le s s  a r g u e s  t h a t  t h e  t r i a l  c o u r t  was bound t o  r u l e  on h e r

2 . M. d o e s  n o t  c h a lle n g e  t h e  s u f f i c i e n c y  o f  th e  e v id e n c e  
w i t h  r e s p e c t  t o  h e r  f o u r t h - d e g r e e  a s s a u l t  c o n v ic t io n  on C o u n t X I I .
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m o tio n  f o r  a ju d g m e n t o f  a c q u i t t a l  as s o o n  a s  i t  was made. 

A c c o r d in g  t o  M . , t h e  t r i a l  c o u r t  had no d i s c r e t i o n  t o  a l lo w  th e  

s t a t e  t o  re o p e n  i t s  ca se  b e fo r e  a d d r e s s in g  t h e  m o t io n .  M. a sk s 

t h i s  c o u r t  t o  a s s e s s  th e  s u f f i c i e n c y  o f  t h e  e v id e n c e  based on th e  

r e c o r d  a s  i t  e x is t e d  when she f i r s t  made h e r  m o t io n .  I n  s u p p o r t 

o f  h e r  a rg u m e n t, H. r e l i e s  on a num ber o f  f e d e r a l  c a s e s  g e n e r a l ly  

h o ld in g  t h a t  m o tio n s  f o r  ju d g m e n ts  o f  a c q u i t t a l  m ust be r u le d  on 

a t  t h e  c lo s e  o f  t h e  p r o s e c u t io n 's  c a s e - i n - c h i e f  and may n o t  be 

d e f e r r e d  t o  t h e  end o f  t r i a l .  S e e , e . g .  . U n ite d  s t a t e s  v .  

R e j f s t e k . 841 F .2 d  7 0 1 , 703 ( 6 t h  C i r .  1 9 8 8 ).

A la s k a ,  h o w e v e r, has r e je c t e d  t h e  a p p ro a c h  ta k e n  i n  th e  

f e d e r a l  c a s e s . T h is  c o u r t  and t h e  suprem e c o u r t  h a v e  c o n s is t e n t ly  

t a k e n  t h e  v ie w  t h a t ,  e ve n  when n o t io n s  f o r ■ju d g m e n ts  o f  a c q u i t t a l  

a r a  made a t  t h e  c lo s e  o f  t h e  s t a t e ' s  c a s e - i n - c h i e f ,  th e  s u f f i c i e n c y  

o f  t h e  e v id e n c e  a t  t r i a l  may be b ased  on t h e  t o t a l i t y  o f  th e  

e v id e n c e ,  in c lu d in g  e v id e n c e  p r e s e n te d  by t h e  d e fe n s e  a f t e r  th e  

s t a t e  h a s  r e s t e d  i t s  c a s e . See M a r t in  v .  F a ir b a n k s . 456 P . 2d 462 

(A la s k a  1 9 6 9 ) ,  o v e r r u le d  on o t h e r  g r o u n d s . W h it t o n  v .  S t a t e . 479 

P . 2d 312 (A la s k a  1 9 7 0 ) ;  D e a l v .  S t a t e . 657 P . 2d 404 (A la s k a  App. 

1 9 8 3 ).

Even i f  A la s k a 's  a p p ro a c h  d id  n o t  d i f f e r  fro m  t h e  fe d e r a l  

a p p ro a c h , t h e  f e d e r a l  c a s e s  r e l i e d  on by M. m e r e ly  p r e c lu d e  th e  

t r i a l  c o u r t  fro m  w a i t in g  u n t i l  th e  d e fe n s e  p r e s e n t s  i t s  c a s e  b e fo r e  

r u l i n g  on a m o tio n  f o r  a ju d g m e n t o f  a c q u i t t a l .  T h o se  c a s e s  do n o t  

p u r p o r t  t o  r e s t r i c t  t h e  t r i a l  c o u r t 's  a u t h o r i t y  t o  a l lo w  th e  

p r o s e c u t io n  t o  re o p e n  i t s  c a s e - i n - c h i e f  b e fo r e  t h e  d e fe n s e  p re s e n ts  

i t s  c a s e . T h e  t r i a l  c o u r t  h a s  b ro a d  d i s c r e t i o n  t o  a l lo w  t h e
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p r o s e c u t io n  t o  r e o p e n . S e e , e . g . . M i l l e r  v .  S t a t e .  462 P . 2d 4 2 1 , 

428 (A la s k a  1 9 6 9 ) .  M. has shown no a b u se  o f  t h a t  d i s c r e t i o n  h e r e .

B . S . ' s  C o n v ic t io n s

1 . F ir s t - D e g r e e  A s s a u lt

C o u n t X I  c h a rg e d  S . w it h  a s s a u l t  i n  t h e  f i r s t  d e g re e  f o r  

r e c k l e s s l y  c a u s in g  s e r io u s  p h y s ic a l  i n j u r y  t o  S .E .D .  by means o f  

a d a n g e ro u s  in s t r u m e n t .  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 1 ) .  P r o s e c u t io n  on t h i s  

c o u n t  was b a se d  on t h e  t h e o r y  t h a t  S . had s t r u c k  S .E .D .  on t h e  

m ou th  w it h  a b o o k  o r  w it h  h i s  hand on r e p e a te d  o c c a s io n s  o v e r  a 

sp a n  o f  a p p r o x im a t e ly  tw o  y e a r s .  I n d i v i d u a l  b lo w s  r e s u l t e d  i n  c u ts  

t o  t h e  u n d e r s id e  o f  t h e  c h i l d ' s  l i p ;  e v e n t u a l ly ,  s c a r  t i s s u e  

a c c u m u la te d , c a u s in g  S . E . D . ' s  l i p  t o  be p e r m a n e n tly  d i s f i g u r e d .  

T he  s t a t e ' s  t h e o r y  was t h a t  th e  d is f ig u r e m e n t  am ounted t o  a s e r io u s  

p h y s ic a l  i n j u r y .  T he s t a t e  re a s o n e d  t h a t ,  b ecau se s .  had a c t u a l l y  

i n f l i c t e d  s e r io u s  p h y s ic a l  i n j u r y  on S . E . D . ,  w h a te v e r  he had u se d  

t o  i n f l i c t  t h e  i n j u r y  (w h e th e r  a book o r  h is  hand) q u a l i f i e d  a s a 

d a n g e ro u s  in s t r u m e n t .  See AS 1 1 . 8 1 . 9 0 0 ( b ) (1 1 ) ( d e f i n i n g  d a n g e ro u s  

in s t r u m e n t  t o  in c lu d e  " a n y t h in g  w h ic h , u n d e r  t h e  c ir c u m s ta n c e s  i n  

w h ic h  i t  i s  u s e d  . . .  i s  c a p a b le  o f  cau s g d e a th  o r  s e r io u s  

p h y s ic a l  i n j u r y ( . ] " ) .

T he  s t a t e ' s  e v id e n c e  e s t a b l is h e d  t h a t  t h e  d is f ig u r e m e n t  

t o  S . E . D . ' s  l i p  c o u ld  n o t  h ave r e s u l t e d  fro m  a s i n g l e  i n c i d e n t  o f  

a s s a u l t .  T he s t a t e  p re s e n te d  t e s t im o n y  i n d i c a t i n g  t h a t  t h e  

d e f o r m a t io n  t o  S . E . D . ' s  l i p  r e s u lt e d  fro m  m u l t i p l e  d is c r e t e  

in c id e n t s  (a  m inim um  o f  tw e n ty  t o  t h i r t y ) , each s e p a r a te d  b y  enough 

t im e  t o  a l lo w  a t  l e a s t  p a r t i a l  h e a l in g  t o  o c c u r .
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T h e  s t a t e ' s  e v id e n c e , h o w e v e r, s p e c i f i c a l l y  e s t a b l is h e d  

o n l y  one i n c i d e n t  i n v o lv in g  a b lo w  by s .  t o  S . E . D . ' s  m outh. Even 

t h e  e v id e n c e  r e l a t i n g  t o  t h i s  i n c i d e n t  w as p r e s e n te d  o n ly  in  th e  

fo rm  o f  a p r i o r  in c o n s is t e n t  s t a t e m e n t .  A t  t r i a l ,  S .E .D .  c o u ld  n o t  

r e c a l l  a n y  o c c a s io n  when s .  s t r u c k  h e r  i n  t h e  m o u th . To im peach

S . E . D . ' s t e s t im o n y ,  th e  s t a t e  c a l l e d  t h e  a s s is t a n t  d i s t r i c t  

a t t o r n e y  who ha d  h a n d le d  S . ' s  c a s e  b e f o r e  t h e  g ra n d  j u r y .  He 

t e s t i f i e d  t h a t  S .E .D .  had t o l d  t h e  g ra n d  j u r y  t h a t  S . once s t r u c k  

h e r  i n  t h e  m ou th  w it h  a b ook, c h ip p in g  o r  b r e a k in g  one o f  h e r  f r o n t  

t e e t h .  No d e t a i l s  o f  th e  i n c i d e n t  w ere r e la t e d .

On a p p e a l,  i n  re s p o n s e  t o  S . ' s  c la im  o f  i n s u f f i c i e n t  

e v id e n c e ,  t h e  s t a t e  i n s i s t s  t h a t  t h e  j u r y  c o u ld  r e a s o n a b ly  h ave 

fo u n d  S . g u i l t y  o f  r e p e a te d  a s s a u lt s  o n  S .E .D .  eve n  th o u g h  o n ly  

one e p is o d e  was s p e c i f i c a l l y  p r o v e n . T h e  s t a t e  s u b m its  t h a t  j u r o r s  

m ig h t  h a v e  r e je c t e d  S . E . D . 's  o u t - o f - c o u r t  s ta te m e n t  t h a t  S. had 

s t r u c k  h e r  on o n ly  a s i n g l e  o c c a s io n .  T h is  c o n t e n t io n ,  how e ve r, 

seem s p r o b le m a t ic ,  f o r  r e je c t i o n  o f  S . E . D . ' s  s ta te m e n t  t h a t  S . had 

s t r u c k  h e r  once w o u ld  n o t  i n  i t s e l f  s u p p o r t  a c o n c lu s io n  t h a t  he 

s t r u c k  h e r  r e p e a t e d ly ;  r e je c t i o n  o f  S . E . D . ' s  c la im  w o u ld  have l e f t  

t h e  t r i a l  r e c o r d  d e v o id  o f  a f f i r m a t i v e  e v id e n c e  l i n k i n g  S. t o  th e  

r e p e a te d  s e r i e s  o f  b lo w s  t o  S . E . D . ' s  m o u th .

T he  s t a t e  g oes on t o  c i t e  G a r n e r  v .  S t a t e . 711 P . 2d 1191, 

1193 ( A la s k a  A pp. 1 9 8 6 ),  f o r  th e  p r o p o s i t i o n  t h a t  t h e  j u r y  c o u ld  

p r o p e r ly  h a v e  r e l i e d  on e v id e n c e  o f  S . ' s  o t h e r  a b u s iv e  a c ts  to w a rd  

h i s  c h i l d r e n  i n  d e te r m in in g  w h e th e r  h e  was r e s p o n s ib le  f o r  

r e p e a t e d ly  s t r i k i n g  S . E . D . 's  m o u th . A g a in ,  t h e  s t a t e ' s  c o n t e n t io n  

i s  p r o b le m a t ic .  G a rn e r  d oe s p e r m it  a j u r y  i n  a p a r e n t a l  c h i l d
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a b use c a se  t o  c o n s id e r  e v id e n c e  o f  a d e f e n d a n t 's  p r i o r  a b u s iv e  

c o n d u c t to w a rd  t h e  d e fe n d a n t 's  c h i l d r e n .  H o w e ve r, h e r e ,  th e  

s t a t e ' s  e v id e n c e  a t  t r i a l  s t r o n g ly  in d ic a t e d  t h a t  t h e  c h i ld r e n  had 

s u f f e r e d  r e p e a te d  p h y s ic a l  abuse a t  th e  h a n d s  o f  b o th  t h e i r  

p a r e n t s .  U n d e r t h e  c ir c u m s ta n c e s , th e  e v id e n c e  o f  p r i o r  abuse 

a f f o r d e d  l i t t l e  b a s is  f o r  j u r o r s  t o  make a r a t i o n a l  d e c is io n  as t o  

w h e th e r  S . E . D . ' s  i n j u r i e s  r e s u lt e d  fro m  r e p e a te d  b lo w s  s t r u c k  by 

M ., S . , o r  b o t h .

U l t i m a t e l y ,  h ow e ve r, we need n o t d e c id e  w h e th e r  th e s e  

p ro b le m s  w o u ld  i n  th e m s e lv e s  r e q u ir e  a ju d g m e n t o f  a c q u i t t a l .  We 

f i n d  a m ore fu n d a m e n t a l p ro b le m  h e r e .  I n  c h a r g in g  S . w it h  re p e a te d  

a s s a u lt s  r e s u l t i n g  i n  s e r io u s  p h y s ic a l  i n j u r y  i n f l i c t e d  b y means 

o f  a d a n g e ro u s  in s t r u m e n t ,  th e  s t a t e  n e c e s s a r i ly  p re s u p p o s e s  t h a t  

num erous d is c r e t e  n o n a g g ra v a te d  a s s a u lt s  may p r o p e r ly  be groupe d 

t o g e t h e r  i n t o  a s i n g l e  c h a rg e  o f  a g g ra v a te d  a s s a u l t .  T he  s t a t e  

p r e s e n ts  no a u t h o r i t y  t o  s u p p o r t  such a t h e o r y ,  and a l l  a u t h o r i t y  

we ha ve  fo u n d  p o i n t s  t o  a c o n t r a r y  c o n c lu s io n .

A s s a u l t  i s  n o t  t y p i c a l l y  re g a rd e d  as a c o n t in u in g  

o f f e n s e .  S e e . e . g .  . C o v in g to n  v .  S t a t e . 703 P . 2d 4 3 6 , 4 4 0 -4 1

(A la s k a  A pp. 1 9 8 3 ) ( c i t i n g  S ta te  v .  P e t r i c h . 683 P . 2d 17 3 , 1 7 6 -7 7  

(W ash. 1 9 8 4 ) ) .  W h ile  m u l t i p l e  b lo w s s t r u c k  i n  t h e  c o u rs e  o f  a 

s i n g l e ,  c o n t in u o u s  c r im in a l  e p is o d e  may be c h a rg e d  a s  one a s s a u lt ,  

s e p a r a te  a s s a u l t s  o c c u r  —  and m u st be c h a rg e d  s e p a r a t e ly  —  when 

b lo w s a r e  s t r u c k  a t  c l e a r l y  s e p a r a te  t im e s  and i n  c l e a r l y  s e p a r a te  

i n c i d e n t s ,  t h a t  i s ,  when one b low  i s  s e p a r a te d  fro m  a n o th e r  by a 

change i n  p u r p o s e , a " f r e s h  im p u ls e ,"  o r  a d i f f e r e n t  p r o v o c a t io n .  

See G ra y v .  U n it e d  S t a t e s . 544 A . 2d 1255 (D .C . A pp. 1 9 8 8 ).
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1 9 8 5 ),  a n d  J o h n s o n  v .  U n ite d  S t a t e s . 398 A . 2d 354 (D .C . 1 9 7 9 ) ,  w it h  

G lvm oh v .  U n it e d  S t a t e s . 490 A . 2d 1157 (D .C .  A p p. 1 9 8 5 ), and

S h iv e r s  v .  U n it e d  S t a t e s . 537 A . 2d 258 (D .C . 1 9 8 7 ) .

H e re , t h e  re p e a te d  a s s a u lt s  c h a rg e d  i n  C o u n t I I  were 

in t e r s p e r s e d  o v e r  a p e r io d  o f  a p p r o x im a t e ly  tw o  y e a r s  an d  c l e a r ly  

c o n s t i t u t e  s e p a r a t e  c r im in a l  e p is o d e s .3 M o r e o v e r ,  t h i s  i s  n o t  an 

in s t a n c e  i n  w h ic h  a s i n g l e  c h a rg e  en com p asses s e v e r a l  d is c r e t e  

a c t s ,  e a c h  o f  w h ic h  c o u ld  in d e p e n d e n t ly  s u p p o r t  a f i n d i n g  o f  

g u i l t . 4 R a t h e r ,  C o u n t I I  a p p e a rs  t o  encom pass a s e r i e s  o f  f o u r t h -  

d e g re e  a s s a u l t s ,  n on e  o f  w h ic h  c o u ld  be deem ed a g g r a v a te d  in  

i t s e l f .  T h e  c h a r g e  o f  a s s a u lt  i n  th e  f i r s t  d e g r e e  d e p e n d s e n t i r e l y  

on t h e  c u m u la t io n  o f  th e  s e p a r a te ,  n o n -a g g r a v a te d  i n c i d e n t s  —  b o th  

i n  te r m s  o f  t h e  s e r io u s n e s s  o f  t h e  i n j u r i e s  i n f l i c t e d  on S .E .D .  and 

in  te r m s  o f  D . ' s  u s e  o f  a d a n g e ro u s in s t r u m e n t .

I n  t h e  a b se n c e  o f  an e x p re s s  s t a t u t o r y  p r o v i s i o n ,  we a re  

aw are o f  no a u t h o r i t y  a l lo w in g  c u m u la t iv e  harm  r e s u l t i n g  from  

s e p a r a t e  a s s a u l t s  t o  be a g g re g a te d  f o r  p u r p o s e s  o f  e n h a n c in g  th e

C o m p a re . e . g . . Owens v .  U n it e d  S t a t e s . 497 A . 2d 1086 (D .C .  App.

. T he  s t a t e  n e i t h e r  a l le g e d  n o r  p ro v e d  a common scheme o r 
p la n  u n i t i n g  t h e  r e p e a te d  a s s a u lt s  i n t o  a s i n g l e  c o n t in u in g  
c r i m i n a l  e p is o d e .  We e x p re s s  no o p in io n  a s  t o  t h e  p r o p r i e t y  o f 
a g g r e g a t in g  a s s a u l t i v e  a c t s  o c c u r r in g  o v e r  a le n g t h y  p e r io d  o f  t im e  
when t h e  i n d i v i d u a l  a c ts  a re  a l le g e d  and show n t o  be p a r t  o f  an 
o v e r a l l  c r i m i n a l  schem e o r  p la n  w h ich  sp a n s t h e  e n t i r e  d u r a t io n  and 
i n v o l v e s  a s i n g l e ,  d is c e r n i b le  c r im in a l  p u r p o s e .

4 . I n  s u c h  c a s e s , th e  o n ly  s i g n i f i c a n t  c o n c e rn  r e la t e s  to  
j u r y  u n a n i m i t y ,  a p ro b le m  t h a t  can be a d d re s s e d  b y  an a p p r o p r ia t e  
j u r y  i n s t r u c t i o n ,  and one t h a t  becomes in c o n s e q u e n t ia l  when th e  
c ir c u m s ta n c e s  o f  t h e  case p r o v id e  a d e q u a te  a s s u r a n c e s  o f  u n a n im it y .  
See C o v in g t o n  v .  S t a t e . 747 P . 2d 550 ( A la s k a  A pp. 1 9 8 7 ).
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c la s s  o f  c r im e  f o r  w h ic h  a d e fe n d a n t  may be c o n v ic t e d . 5 S i m i l a r l y ,  

a lt h o u g h  th e  e x t e n t  o f  i n j u r y  i n f l i c t e d  b y an o b je c t  u se d  i n  a 

s i n g l e  e p is o d e  o f  a s s a u l t i v e  c o n d u c t may be c o n s id e r e d  i n  d e t e r ­

m in in g  w h e th e r  t h a t  o b je c t  am ou n ted  t o  a d a n g e ro u s  in s t r u m e n t  u n d e r  

AS 1 1 . 8 1 . 9 0 0 ( b ) ( 1 1 ) , 6 we a r e  aw are o f  no a u t h o r i t y  a l lo w in g  

i n j u r i e s  i n f l i c t e d  o v e r  t h e  c o u r s e  o f  s e v e r a l  s e p a r a te  a s s a u l t s  t o  

be c u m u la te d  f o r  p u rp o s e s  o f  e s t a b l i s h in g  t h a t  th o s e  i n j u r i e s  

r e s u l t e d  fro m  th e  u se  o f  a d a n g e ro u s  in s t r u m e n t .

W h ile  t h e  e v id e n c e  p r e s e n te d  a t  t r i a l  i n  c o n n e c t io n  w it h  

C o u n t I I  was c e r t a i n l y  s u f f i c i e n t  t o  s u p p o r t  s . ' s  c o n v ic t io n  f o r  

a s s a u l t  i n  t h e  f o u r t h  d e g r e e , we c o n c lu d e  t h a t  i t  was i n s u f f i c i e n t  

t o  s u p p o r t  h i s  c o n v ic t io n  f o r  a s s a u l t  i n  th e  f i r s t  d e g r e e . Even 

when v ie w e d  i n  t h e  l i g h t  m o st f a v o r a b le  t o  th e  s t a t e ,  t h e  e v id e n c e  

f a i l e d  t o  p r o v id e  a b a s is  f o r  c o n c lu d in g  t h a t  S . i n f l i c t e d  t h e  

a l le g e d  s e r io u s  p h y s ic a l  i n j u r y  on S .E .D .  by means o f  a d a n g e ro u s  

in s t r u m e n t  on a n y s i n g l e  o c c a s io n .  S . ' s  c o n v ic t io n  f o r  f i r s t -  

d e g re e  a s s a u lt  m u st th u s  be v a c a t e d .  Because t h e  j u r y ' s  v e r d i c t  

c o n v ic t in g  S . o f  f i r s t - d e g r e e  a s s a u l t  n e c e s s a r i ly  encom passes a l l  

th e  e le m e n ts  n e c e s s a ry  t o  a f i n d i n g  o f  g u i l t  on t h e  l e s s e r -

I n  c o n t r a s t ,  f o r  p r o p e r t y  c r im e s , th e  l e g i s l a t u r e  has 
e x p r e s s ly  a u t h o r iz e d  a g g r e g a t io n  o f  i n d i v i d u a l  p ie c e s  o f  p r o p e r t y  
f o r  p u rp o s e s  o f  d e t e r m in in g  t h e  v a lu e  o f  p r o p e r t y  in v o lv e d  i n  an 
o f f e n s e .  See AS 1 1 .4 6 .9 8 0 .  Even s o ,  t h i s  a u t h o r iz a t io n  a p p e a rs  
t o  e x te n d  o n ly  t o  i n d i v i d u a l  ite m s  in v o lv e d  i n  a s i n g l e  c r im i n a l  
e p is o d e  and w o u ld  n o t  a p p e a r  t o  a l lo w  a g g r e g a t io n  o f  p r o p e r t y  
in v o lv e d  in  s e p a r a te  p r o p e r t y  o f f e n s e s .

6 . See K onrad  v .  S t a t e . 763 P . 2d 1369 ( A la s k a  A pp. 1 988 ) 
( i n d i c a t i n g  th  .t  s e r io u s  p h y s i c a l  i n j u r y  r e s u l t i n g  fro m  an e p is o d e  

o f  a s s a u l t  may be c o n s id e r e d  n r im a  f a c ie  e v id e n c e ,  u n d e r  AS 
1 1 . 8 1 . 9 0 0 ( b ) ( 1 1 ) ,  t h a t  t h e  d e fe n d a n t  c o m m itte d  t h e  a s s a u l t  by means 
o f  a d a n g e ro u s  i n s t r u m e n t ) .
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in c lu d e d  o f f e n s e  o f  a s s a u lt  i n  th e  f o u r t h  d e g re e , th e  t r i a l  c o u r t  

may, o n  rem and , e n t e r  a ju d g m e n t a g a in s t  S. f o r  t h e  le s s e r  o f f e n s e .

2 . S e c o n d -D e g re e  A s s a u lt

C o u n ts  I I I  and IV  c h a rg e d  S . w i t h  s e p a r a te  i n c id e n t s  o f  

a s s a u l t  i n  t h e  second d e g re e  f o r  i n t e n t i o n a l l y  c a u s in g  p h y s ic a l  

i n j u r y  t o  S .D .  and A .D . by means o f  a d a n g e ro u s  in s t r u m e n t .  AS 

1 1 .4 1 .2 1 0 ( a )  ( 1 ) .  As t o  each c a s e , t h e  e v id e n c e  showed t h a t  S . b e a t 

h is  v i c t i m  w i t h  a b e l t .  Each c h i l d  s u f f e r e d  e x t e n s iv e  b r u is in g  as 

a r e s u l t  o f  t h e  b e a t in g ;  n e i t h e r  s u f f e r e d  s e r io u s  p h y s ic a l  i n j u r y ,  

and n e i t h e r  a c t u a l l y  r e q u ir e d  m e d ic a l t r e a t m e n t .

S . a rg u e s  t h a t ,  u n d e r th e  c ir c u m s ta n c e s ,  th e  e v id e n c e  was 

i n s u f f i c i e n t  t o  e s t a b l i s h  th e  u se  o f  a d a n g e ro u s  in s t r u m e n t .  As 

we h a v e  o b s e rv e d , AS 1 1 . 8 1 . 9 0 0 ( b ) (1 1 )  d e f in e s  "d a n g e ro u s 

in s t r u m e n t "  t o  in c lu d e  " a n y t h in g  w h ic h , u n d e r  t h e  c irc u m s ta n c e s  i n  

w h ic h  i t  i s  u sed  . . .  i s  c a p a b le  o f  c a u s in g  d e a th  o r  s e r io u s  

p h y s ic a l  i n j u r y [ . ] "  F o r p u rp o s e s  o f  t h i s  d e f i n i t i o n ,  an 

in s t r u m e n t 's  c a p a c it y  f o r  c a u s in g  d e a th  o r  s e r io u s  p h y s ic a l  i n j u r y  

i s  n o t  m easu red  i n  t h e  a b s t r a c t ;  r a t h e r ,  t h e  e v id e n c e  m ust 

e s t a b l i s h  t h a t  t h e  in s tr u m e n t  was used i n  a m anner t h a t  " a c t u a l ly  

c r e a te d  a s u b s t a n t i a l  r i s k  o f  d e a th  o r  s e r io u s  p h y s ic a l  i n j u r y . "  

K onrad v .  S t a t e . 763 P . 2d 1 3 6 9 , 1372 (A la s k a  A p p. 1 9 8 8 ).

S . ' s  c a s e  p r e s e n ts  a c lo s e  q u e s t io n .  S . ' s  u se  o f  a b e l t  

on S .D . and A .D . d id  n o t  r e s u l t  i n  s e r io u s  p h y s ic a l  i n j u r y  t o  

e i t h e r  c h i l d ,  and th e  s t a t e  p re s e n te d  no e x p e r t  t e s t im o n y  t o  

e s t a b l i s h  t h a t  h i s  c o n d u c t a c t u a l l y  c r e a t e d  a s u b s t a n t i a l  r i s k  o f  

d e a th  o r  s e r io u s  p h y s ic a l  i n j u r y .  We n e v e r t h e le s s  b e l ie v e  t h a t  th e
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e v id e n c e  a s  a w h o le , when v ie w e d  i n  th e  l i g h t  m o s t fa v o r a b le  t o  th e  

s t a t e ,  c o u ld  s u p p o r t  t h e  c o n c lu s io n  by a r e a s o n a b le  j u r o r  t h a t  S . ' s  

u se  o f  a b e l t  p o se d  a s u f f i c i e n t  t h r e a t  o f  s e r io u s  p h y s ic a l  i n j u r y  

t o  am ount t o  t h e  use o f  a d a n g e ro u s  in s t r u m e n t .

S . was c h a rg e d  w it h  a s s a u l t i n g  h i s  c h i l d r e n  n o t  w it h  h is  

b a re  h a n d s , b u t  w it h  a f o r e ig n  o b je c t  —  a b e l t .  T he  in s tr u m e n t  

i s  o ne  w i t h  w h ic h  j u r o r s  may r e a s o n a b ly  be e x p e c te d  t o  be f a m i l i a r .  

D e t a i le d  e v id e n c e  was p r e s e n te d  c o n c e r n in g  t h e  n a t u r e ,  e x t e n t ,  and 

d u r a t io n  o f  t h e  i n j u r i e s  t h a t  S. i n f l i c t e d  on h i s  v ic t im s  w it h  th e  

b e l t .  T he  j u r y  was a ls o  a b le  t o  o b s e rv e  t h e  r e l a t i v e  s iz e  o f  S. 

and h i s  v i c t i m s .  T h u s , from  th e  e v id e n c e  b e f o r e  i t ,  th e  j u r y  was 

c a p a b le  o f  m a k in g  i t s  own d e t e r m in a t io n  a s  t o  t h e  m anner i n  w h ic h  

S . u se d  t h e  b e l t  a g a in s t  h is  c h i l d r e n  and a s  t o  th e  d e g re e  o f  r i s k  

t h a t  th e  b e l t  p ose d  u n d e r t h e  c ir c u m s ta n c e s .

S . d o e s  n o t  c o m p la in  t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o

p r o p e r ly  i n s t r u c t  th e  j u r y  on t h e  d e f i n i t i o n  o f  a "d a n g e ro u s

in s t r u m e n t "  o r  on th e  need t o  f i n d  an  a c t u a l  r i s k  o f  d e a th  o r

s e r io u s  p h y s i c a l  i n j u r y  b e fo r e  d e t e r m in in g  t h a t  an o b je c t  q u a l i f i e s

as a d a n g e ro u s  in s t r u m e n t .  U n der t h e  c ir c u m s ta n c e s , we a re  

s a t i s f i e d  t h a t  a r e a s o n a b le  j u r o r ,  v ie w in g  t h e  e v id e n c e  a t  t r i a l  

in  t h e  l i g h t  m o s t fa v o r a b le  t o  th e  s t a t e ,  c o u ld  c o n c lu d e  beyond a 

r e a s o n a b le  d o u b t t h a t  S. a s s a u lt e d  S .D . and A .D . b y means o f  a 

d a n g e ro u s  in s t r u m e n t .

3 . In t e r f e r e n c e  w it h  O f f i c i a l  P r o c e e u in g s

C o u n t V I  c h a rg e d  S. w i t h  in t e r f e r e n c e  w it h  o f f i c i a l  

p r  c e e d in g s  by t h r e a t e n in g  A .D . w it h  i n t e n t  t o  in f lu e n c e  th e
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c h i l d ' s  t e s t im o n y .  AS 1 1 . 5 6 . 5 1 0 ( a ) ( 1 ) .  T he  i n c i d e n t  o c c u r r e d  when 

th e  p o l i c e  w e n t t o  t h e  D. home t o  in v e s t i g a t e  a r e p o r t  o f  a b u s e . 

Upon c o n t a c t in g  A . D . ,  t h e  p o l ic e  o b s e rv e d  i n j u r i e s  t h a t  a p p e a re d  

r e c e n t ly  i n f l i c t e d ;  t h e y  d e c id e d  t o  rem ove A .D . fro m  t h e  home.

As t h e  p o l i c e  l e f t  w it h  th e  c h i l d ,  S . p o in t e d  h i s  f in g e r  

a n g r i l y  a t  A .D . an d  y e l l e d ,  "Remember t h e  r u l e , "  i n  a m ena cin g  

to n e .  T e s t im o n y  a t  t r i a l  in d ic a t e d  t h a t  " t h e  r u l e "  was a te r m  used 

in  t h e  D. h o u s e h o ld  t o  re m in d  th e  c h i ld r e n  t h a t  t h e y  w e re  n o t  

o b l ig a t e d  t o  s p e a k  t o  a u t h o r i t i e s  w it h o u t  one o f  t h e i r  p a r e n ts  

p r e s e n t .

On a p p e a l,  S . i n s i s t s  t h a t  h is  r e fe r e n c e  t o  " t h e  r u le "  

was i n  s u b s ta n c e  no m ore th a n  a r e m in d e r  t o  A .D .  o f  A . D . ' s  r i g h t  

t o  re m a in  s i l e n t .  S . re a s o n s  t h a t ,  a c c o r d in g ly ,  he c a n n o t  p r o p e r ly  

be deemed t o  h a v e  " t h r e a t e n e d "  A .D .

T h is  a r g u m e n t,  h o w e ve r, v ie w s  t h e  e v id e n c e  i n  t h e  l i g h t  

m ost f a v o r a b le  t o  S . ,  n o t  t h e  s t a t e .  I n  d e t e r m in in g  w h e th e r  S. 

u t t e r e d  a t h r e a t  t o  A . D . ,  t h e  j u r y  was n o t  bound b y t h e  l i t e r a l  

m e a n in g s o f  t h e  w o rd s  he s p o k e . R a th e r ,  i t  c o u ld  c o n s id e r  th e  

t o t a l i t y  o f  t h e  e v id e n c e ,  in c lu d in g  t e s t im o n y  c o n c e r n in g  t h e  to n e  

and m anner i n  w h ic h  S . sp oke th e  w ords and S . ' s  own a d m is s io n  t h a t  

he " e n fo r c e d "  t h e  r u l e  w it h  h is  c h i ld r e n .

C o n s id e r in g  t h e  e n t i r e  r e c o rd  i n  th e  l i g h t  m o s t f a v o r a b le  

t o  t h e  s t a t e ,  a r e a s o n a b le  j u r o r  c o u ld  r e a d i l y  h a v e  c o n c lu d e d  t h a t  

S . ' s  w ords w ere s p o k e n  as a t h r e a t  in te n d e d  t o  d e t e r  A .D . from  

c o o p e r a t in g  w i t h  t h e  a u t h o r i t i e s .  The t r i a l  c o u r t  d id  n o t  e r r  in  

d e n y in g  S . ' s  m o t io n  f o r  a ju d g m e n t o f  a c q u i t t a l .
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4 .  A s s a u l t  i n  t h e  F o u r t h  D e g re e

S . w as c h a rg e d  i n  C ount XV w it h  f o u r t h - d e g r e e  a s s a u l t  f o r  

r e c k l e s s l y  p la c in g  A .D . i n  fe a r  o f  im m in e n t p h y s i c a l  i n j u r y .  AS 

1 1 . 4 1 . 2 3 0 ( a ) ( 3 ) .  T he  c h a rg e  a ro s e  fro m  an i n c i d e n t  i n  w h ic h  

n e ig h b o r s  h e a r d  A . D . ' s  v o ic e  b e g g in g  S . ,  "D a d d y, p le a s e  d o n ' t  h i t  

me a n y m o re ."  A . D . ' s  p le a s  were in t e r r u p t e d  b y  lo u d  th u m p s , w h ic h  

sounded l i k e  a b o d y  h i t t i n g  th e  f l o o r .  A .D . was n in e  y e a r s  o ld  a t  

th e  t im e .

S . a r g u e s  t h a t  i t  w ould  be s p e c u la t iv e  t o  c o n c lu d e  from  

t h i s  e v id e n c e  t h a t  h e  a c t u a l ly  s t r u c k  A .D . o r  t h a t  h i s  c o n d u c t was 

n o t  j u s t i f i e d  a s  r e a s o n a b le  and a p p r o p r ia t e  d i s c i p l i n e .  See AS 

1 1 . 8 1 . 4 3 0 ( a ) ( 1 )  ( a l l o w i n g  p a r e n ts  t o  u s e  " r e a s o n a b le  and 

a p p r o p r ia t e  n o n d e a d ly  fo r c e "  on t h e i r  c h i l d r e n  when " r e a s o n a b ly  

n e c e s s a ry  and a p p r o p r ia t e  t o  prom ote t h e  w e l f a r e  o f  t h e  c h i l d " ) .  

To c o n v ic t  S . o f  f o u r t h - d e g r e e  a s s a u lt ,  h o w e v e r, t h e  s t a t e  was n o t  

r e q u ir e d  t o  p r o v e  t h a t  he  a c t u a l ly  s t r u c k  A . D . ,  o n ly  t h a t  he 

r e c k l e s s l y  p la c e d  t h e  c h i l d  in  f e a r  o f  im m in e n t p h y s i c a l  i n j u r y .  

F u r th e r m o r e , i n  c o n s id e r in g  w h e th e r S . ' s  c o n d u c t was j u s t i f i e d  as 

a p p r o p r ia t e  p a r e n t a l  d i s c i p l i n e ,  th e  j u r y  was e n t i t l e d  t o  r e l y  on 

th e  t o t a l i t y  o f  t h e  c ir c u m s ta n c e s , v ie w in g  t h e  r e c o r d  i n  t h e  l i g h t  

m ost f a v o r a b le  t o  t h e  s t a t e ,  we c o n c lu d e  t h a t  a r e a s o n a b le  ju r o r  

c o u ld  f i n d  t h a t  t h e  s t a t e  m et i t s  b urd en o f  e s t a b l i s h i n g  S . ' s  g u i l t  

beyond a r e a s o n a b le  d o u b t .  The t r i a l  c o u r t  d id  n o t  e r r  i n  d e n y in g  

a ju d g m e n t o f  a c q u i t t a l .

S . a l s o  c h a l le n g e s  th e  s u f f i c i e n c y  o f  t h e  e v id e n c e  t o  

s u p p o r t  h i s  c o n v i c t i o n  on C o un t I ,  w h ic h  a l le g e d  a f o u r t h - d e g r e e
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a s s a u l t  a g a in s t  S .E .D .  o c c u r r in g  on o r  ab o u t Ja n u a ry  2 5 , 1 9 8 3 . S .  

argueB  t h a t  tho  e v id e n c e  d id  n o t e s t a b l i s h  t h a t  he was th e  one who 

i n f l i c t e d  S . E . D . ' s  i n j u r i e s .  V ie w in g  th e  e v id e n ce  in  th e  l i g h t

m ost f a v o r a b le  to  th e  s t a t e ,  ho w ever, th e  ju r y  co u ld  re a s o n a b ly

have  in f e r r e d  t h a t  S .  was r e s p o n s ib le  f o r  th e  i n j u r i e s  to  S .E .D .  

See G a rn e r  - v .  S t a t e . 711 P . 2d 119 1 , 1193 (A la s k a  App. 1986)i 

(e v id e n c e  of- p a s t  a c t s  o f  abuse by th e  d e fe n d a n t  a g a in s t  a c h i ld - 1 

c o u ld  p r o p e r ly  be c o n s id e re d  to  e s t a b l i s h  d e fe n d a n t 's  g u i l t  as< 

a s s a i l a n t  in  th e  o f fe n s e  c h a rg e d ) . We f in d  no e r r o r  in  th e  d e n ia l

o f a judgm ent o f  a c q u i t t a l  on t h i s  c o u n t . .

1 1 . ADEQUACY OF INSTRUCTIONS ON C R IM IN A L NONSUPPORT

M. c o m p la in s  t h a t  t h e  t r i a l  c o u r t  in a d e q u a t e ly  in s t r u c t e d  

t h e  j u r y  on t h e  e le m e n ts  o f  c r im i n a l  n o n s u p p o r t .  S p e c i f i c a l l y ,  M. 

c la im s  t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  a d v is e  t h e  j u r y  o f  t h e  need 

t o  f i n d  t h a t  sh e  a c te d  r e c k l e s s l y  w it h  r e g a r d  t o  h e r  c h i l d r e n 's  

need f o r  m e d ic a l a t t e n t i o n .  B ecause M. d id  n o t  o b je c t  t o  t h e  

i n s t r u c t i o n s  a t  t r i a l ,  we m u st d e te r m in e  w h e th e r  h e r c la im  in v o l v e s  

p l a i n  e r r o r .  A la s k a  R. C r im . P . 4 7 ( b ) .  A p la in  e r r o r  i s  an 

o b v io u s  o ne  t h a t  r e s u l t s  i n  s u b s t a n t i a l  p r e ju d ic e .  S e e , e . g . . 

P o t t s  v .  S t a t e . 712 P . 2d 3 8 5 , 390 (A la s k a  A pp. 1 9 8 5 );  Carman v .  

S t a t e . 658 P . 2d 1 31, 137 (A la s k a  A pp. 1 9 8 3 ) .  H e re , we f i n d  t h a t  

p l a i n  e r r o r  o c c u r r e d .

I n  T a v lo r  v .  S t a t e . 710 P . 2d 1 0 1 9 , 1022 (A la s k a  A pp.

1 985) , we c o n s tr u e d  A la s k a 's  c r im i n a l  n o n s u p p o r t s t a t u t e ,  AS

1 1 .5 1 .1 2 0 ,  t o  r e q u ir e  p r o o f  o f  k n o w in g  c o n d u c t —  t h a t  i s ,  a 

k n o w in g  f a i l u r e  t o  p r o v id e  s u p p o r t  —  c o u p le d  w it h  r e c k le s s n e s s  a s
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t o  t h e  need f o r  s u p p o r t .  I n  t h e  c o n t e x t  o f  th e  p r e s e n t  c a s e , t h e  

s t a t e  w as t h u s  r e q u ir e d  t o  p ro v e  n o t  o n ly  t h a t  M. k n o w in g ly  f a i l e d  

t o  p r o v id e  m e d ic a l a t t e n t i o n  f o r  h e r  c h i l d r e n ,  b u t  a ls o  t h a t  s h e  

r e c k l e s s l y  d is r e g a r d e d  t h e  f a c t  t h a t  such a t t e n t i o n  was a c t u a l l y  

n e c e s s a r y .

T he  j u r y  i n s t r u c t i o n s  s p e c i f i e d  o n ly  t h a t  M. was r e q u ir e d  

t o  h a v e  a c te d  k n o w in g ly  i n  f a i l i n g  t o  p r o v id e  m e d ic a l a t t e n t i o n .  

T h e  i n s t r u c t i o n s  d id  n o t  s p e c i f y  th e  n eed  t o  f i n d  r e c k le s s n e s s  w i t h  

r e g a r d  t o  t h e  f a c t  t h a t  th e  c h i l d r e n  a c t u a l l y  r e q u ir e d  m e d ic a l 

a t t e n t i o n .

I n  p r e v io u s  c a s e s , we h a v e  fo u n d  p l a i n  e r r o r  w hen 

i n s t r u c t i o n s  i n c o r r e c t ly  in fo r m e d  a j u r y  o f  t h e  e s s e n t ia l  e le m e n ts  

o f  an o f f e n s e .  S e e , e . g . . R eischm an v .  S t a t e . 746 P . 2d 912, 9 1 5 -  

16 ( A la s k a  A p p. 1987) . On th e  o t h e r  h a n d , we h a ve  d e c lin e d  t o  f i n d  

r e v e r s i b l e  e r r o r  when th e  t r i a l  r e c o rd  as a w h o le  e s t a b l is h e d  t h a t  

in c o m p le t e  j u r y  i n s t r u c t i o n s  had no s i g n i f i c a n t  in f lu e n c e  on t h r  

j u r y ' s  d e c i s i o n .  S e e , e . g . . B o w e ll v .  S t a t e . 728 P . 2d 1220, 1224 

( A la s k a  A pp. 1 9 8 6 );  R e y n o ld s  v .  S t a t e . 664 P . 2d 6 2 1 , 6 2 7 -2 8  (A la s k a  

A p p . 1 9 8 3 ) .  The s t a t e  a rg u e s  t h a t  M . 's  c a s e  f a l l s  i n t o  th e  l a t t e r  

c a t e g o r y .  A c c o rd in g  t o  t h e  s t a t e ,  i n  th e  a b se n c e  o f  a s p e c i f i c  

i n s t r u c t i o n  t o  th e  c o n t r a r y ,  t h e  j u r y  in  a l l  l i k e l i h o o d  b e l ie v e d  

t h a t  i t  was r e q u ir e d  t o  f i n d  t h a t  M. a c te d  k n o w in g ly  n o t  o n ly  i n  

f a i l i n g  t o  p r o v id e  m e d ic a l a t t e n t i o n  t o  h e r  c h i ld r e n  b u t  a ls o  i n  

r e c o g n iz in g  t h a t  h e r  c h i ld r e n  a c t u a l l y  r e q u ir e d  su c h  a t t e n t i o n .

The re c o rd  d oes n o t  b e a r  o u t  th e  s t a t e ' s  a s s e r t io n .  As 

t o  e a c h  o f  t h e  c r im i n a l  n o n s u p p o r t c h a r g e s , M. e f f e c t i v e l y  

a c k n o w le d g e d  t h a t  sh e  had k n o w in g ly  f a i l e d  t o  ta k e  h e r  c h i l d  t o  a
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p h y s i c ia n .  T h e  p r i n c i p a l  is s u e  was th e  e x t e n t  t o  w h ic h  h e r  

d e c is io n  t o  fo r e g o  m e d ic a l a t t e n t i o n  was j u s t i f i e d .  The e v id e n c e  

on t h e  is s u e  w as f a r  fro m  o v e r w h e lm in g .

As t o  tw o  c o u n ts ,  i t  was u n d is p u t e d  t h a t  M . 's  c h i l d r e n  

d id  n o t  a c t u a l l y  r e q u ir e  a n y  m e d ic a l t r e a t m e n t .  The p r im a r y  is s u e  

was w h e th e r, d e s p i t e  th e  la c k  o f  a n y  need f o r  t r e a t m e n t ,  th e  

c h i l d r e n  r e q u ir e d  a m e d ic a l e x a m in a t io n  t o  r u l e  o u t  th e  n eed  f o r  

t r e a t m e n t .  On t h a t  s c o r e , th e  o n ly  e x p e r t  t e s t im o n y  p r e s e n te d  by 

t h e  s t a t e  in d ic a t e d ,  as t o  one o f  th e  tw o  c h i l d r e n ,  t h a t  a m e d ic a l 

e x a m in a t io n  was " a p p r o p r ia t e . "  As t o  t h e  t h i r d  c r im in a l  n o n s u p p o r t  

c h a r g e , e v id e n c e  was p re s e n te d  t o  e s t a b l i s h  t h a t  m e d ic a l t r e a t m e n t  

f o r  A . D . ' s  im p e t ig o  was a c t u a l l y  n e c e s s a r y . H ow ever, M. p r e s e n te d  

e v id e n c e  in  r e s p o n s e  i n d i c a t i n g  t h a t  sh e  had a tte m p te d  t o  p r o v id e  

a p p r o p r ia t e  t r e a t m e n t  on h e r  own, w i t h o u t  a p h y s ic ia n .  T h e  c r u c ia l  

is s u e  was th u s  w h e th e r  and t o  w h a t e x t e n t  M. r e c o g n iz e d  h e r  c h i l d ' s  

n eed  f o r  t r e a t m e n t  b y  a p h y s ic ia n .

D u r in g  b o th  th e  o p e n in g  and c lo s in g  p o r t io n s  o f  i t s  f i n a l  

a rg u m e n t t o  t h e  j u r y  on th e  c r im i n a l  n o n s u p p o r t c h a r g e s , th e  

p r o s e c u t io n  e m p h a s iz e d  t h a t  i t  was u n d is p u te d  t h a t  M. h a d  f a i l e d  

t o  t a k e  h e r  c h i l d r e n  t o  a p h y s ic ia n .  W ith  r e g a rd  t o  M . 's  a w a re n e ss 

o f  h e r  c h i l d r e n ' s  need f o r  t r e a t m e n t  by a p h y s ic ia n ,  th e  

p r o s e c u t io n  r e p e a t e d ly  aske d  th e  j u r y  t o  c o n s id e r  w h e th e r  a 

" r e a s o n a b le  p a r e n t "  o r  " r e a s o n a b le  p e rs o n "  w o u ld  h a v e  s o u g h t 

m e d ic a l a t t e n t i o n  f o r  h e r  c h i ld r e n  u n d e r  s i m i l a r  c ir c u m s ta n c e s . 

G iv e n  t h e  s t a t e ' s  e m p h a s is  on t h e  r e a s o n a b le  p a r e n t  s ta n d a r d  and 

t h e  t r i a l  c o u r t 's  f a i l u r e  t o  i n s t r u c t  t h a t  M. was r e q u ir e d  t o  have 

r e c k l e s s l y  d is r e g a r d e d  h e r  c h i l d r e n 's  need f o r  m e d ic a l a t t e n t i o n ,
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th e r e  a p p e a r s  t o  u s  t o  be a s u b s t a n t ia l  l i k e l i h o o d  t h a t  M . 's  

c o n v ic t io n s  f o r  c r i m i n a l  n o n s u p p o r t were i n  e s s e n c e  b a s e d  on a 

f in d in g  o f  c i v i l  n e g lig e n c e  —  i n  o th e r  w o rd 3 , on t h e  j u r y ' s  

c o n c lu s io n  t h a t  M. d id  n o t  a d h e re  t o  th e  s ta n d a r d  o f  a r e a s o n a b le  

p a r e n t i n  f a i l i n g  t o  r e c o g n iz e  h e r  c h i ld r e n 's  n e e d  f o r  m e d ic a l 

a t t e n t i o n .  Had t h e  t r i a l  c o u r t  p r o p e r ly  i n s t r u c t e d  on 

r e c k le s s n e s s ,  t h e  j u r y  c o u ld  n o t  h a ve  fo un d  M. g u i l t y  f o r  s im p ly  

f a i l i n g  t o  a c t  a s  a r e a s o n a b le  p a r e n t  w ould  h a v e  u n d e r  t h e  same 

c ir c u m s ta n c e s ;  in s t e a d ,  i t  c o u ld  ha ve  fo u n d  g u i l t  o n l y  upon 

c o n c lu d in g  t h a t  M. had a c t u a l l y  been aware o f  and c o n s c io u s ly  

d is r e g a r d e d  a s u b s t a n t i a l  and u n j u s t i f i a b l e  r i s k  t h a t  h e r  c h i ld r e n  

r e q u ir e d  t h e  a t t e n t i o n  o f  a p h y s ic ia n .

We c o n c lu d e  t h a t  t h e  f a i l u r e  t o  g iv e  an  a p p r o p r ia t e

i n s t r u c t i o n  on t h e  a p p l i c a b l e  m e n ta l s t a t e  a m ounted  t o  p l a i n  e r r o r  

and r e q u i r e s  M . ' s  c o n v ic t io n s  f o r  c r im in a l  n o n s u p p o r t  t o  be 

v a c a te d .

S ; :  was ' a l s o  c o n v ic t e d  o f  one c o u n t  o f  c r im i n a l  

n o n s u p p o r t ,  b a se d  o n  t h e  a l l e g a t i o n  t h a t  he f a i l e d  t o  s e c u re

m e d ic a l t r e a t m e n t  f o r  A . D . ' s  im p e t ig o .  On a p p e a l,  S . h a s  jo in e d  

in  M . ' s  c h a l le n g e  t o  t h e  a d e q ua c y o f  th e  i n s t r u c t i o n s  o n  th e

o f f e n s e .  A t  t r i a l ,  S . ' s  t h e o r y  o f  d e fe n s e  was t h a t  h e  r e a s o n a b ly  

r e l i e d  o n  M . ' s  e f f o r t s  t o  t r e a t  A . D . 's  im p e tig o  h e r s e l f .  U n d e r th o  

c ir c u m s ta n c e s ,  we f i n d  n o  b a s is  f o r  d is t i n g u i s h i n g  S . ' s  s i t u a t i o n  

from  M . ' s  a n d  c o n c lu d e  t h a t  r e v e r s a l  o f  S . ' s  c r i m i n a l  n o n s u p p o r t  

c o n v ic t io n  i s  a l s o  r e q u ir e d .
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I I I .  OTHER ISSUES

M. and S. r a is e  a number o f  o t h e r  c la im s  t h a t  we f i n d  t o  

be w i t h o u t  m e r it .  T h e y  f i r s t  c o n te n d  t h a t  t h e i r  c h a rg e s  s h o u ld  

h a v e  been d is m is s e d  f o r  p r e in d ic t m e n t  d e la y .  M. and S. a rg u e  t h a t ,  

g iv e n  t h e  le n g t h  o f  t h e  d e la y  i n  t h e i r  c a s e , t h e y  s h o u ld  be e xc u se d  

fr o m  p r o v in g  p r e ju d ic e .  A l t e r n a t i v e l y ,  t h e y  c o n te n d  t h a t  th e y  

s u f f e r e d  p r e ju d ic e  b e c a u se  t h e i r  w it n e s s e s ' m em orie s and 

e f f e c t i v e n e s s  fa d e d . T he se  a rg u m e n ts  a r e  fo r e c lo s e d  by o u r  r e c e n t  

d e c is io n  i n  S t a t e  v .  M o u s e r. 806 P . 2d 330 (A la s k a  App. 1 9 9 1 ),  w h ic h  

i s  c o n t r o l l i n g  h e re .

M. and S. n e x t  c o n te n d  t h a t  t h e i r  in d ic t m e n t  s h o u ld  h ave 

b e e n  d is m is s e d  b ecause in a d m is s ib le  e v id e n c e  was p r e s e n te d  t o  t h e  

g ra n d  j u r y .  The o n ly  c o n c e iv a b le  p r e ju d ic e  ste m m ing  fro m  a n y  f la w s  

i n  t h e  g ra n d  j u r y  h e a r in g ,  h o w e v e r, r e la t e s  t o  S . ' s  f e lo n y  c h a rg e s , 

s in c e  t h e  s t a t e  was e n t i t l e d  t o  p ro c e e d  on a l l  m isdem eanor c h a rg e s  

a g a in s t  M. and S. w it h o u t  a n y in d ic t m e n t  a t  a l l .  We have 

s e p a r a t e ly  d e te rm in e d  t h a t  t h e  e v id e n c e  a t  t r i a l  was i n s u f f i c i e n t  

t o  s u p p o r t  S . ' s  c o n v ic t io n  f o r  a s s a u l t  i n  t h e  f i r s t  d e g re e . Wo 

t h u s  c o n s id e r  t h e  p r e s e n t  is s u e  o n ly  as i t  r e la t e s  t o  th e  r e m a in in g  

t h r e e  f e l o n y  c o u n ts  a g a in s t  S.

As t o  th o s e  c o u n ts ,  o u r  r e v ie w  o f  th e  r e c o rd  s a t i s f i e s  

us t h a t ,  eve n  when a l l  a r g u a b ly  im p ro p e r  e v id e n c e  is  e x c is e d ,  am ple 

e v id e n c e  re m a in e d  t o  s u p p o r t  th e  in d ic t m e n t .  We f u r t h e r  f i n d  no 

b a s is  f o r  c o n c lu d in g  t h a t  t h e  a r g u a b ly  im p ro p e r  e v id e n c e  

a p p r e c ia b ly  a f f e c t e d  t h e  g ra n d  j u r y ' s  d e c is io n .  See P a n th e r  v .  

S t a t e . 780 P . 2d 386 (A la s k a  A pp. 1 9 8 9 ).  A c c o r d in g ly ,  we c o n c lu d e
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t h a t  t h e  s u p e r io r  c o u r t  d id  n o t  e r r  i n  d e n y in g  M. and S . ' s  m o t io n  

t o  d is m is s  t h e i r  in d ic t m e n t .

The D . ' s  f u r t h e r  c o n te n d  t h a t  th e  s u p e r io r  c o u r t  e r r e d  

i n  r e f u s in g  t o  s u p p re s s  a s i n v o l u n t a r y  v a r io u s  s ta te m e n ts  t h e y  made 

t o  s o c i a l  w o rk e rs  d u r in g  p r e in d ic t m e n t  c h i l d - i n - n e e d - o f - a i d  

p ro c e e d in g s  r e l a t i n g  t o  t h e i r  c h i l d r e n .  We assume f o r  p u r p o s e s  o f  

t h i s  d e c is io n  t h a t  t h e  p u r p o r t e d  c o n d u c t o f  D i v i s i o n  o f  F a m ily  and 

Y o u th  S e r v ic e s  (DFYS) p e r s o n n e l w o u ld  q u a l i f y  as " c o e r c iv e  p o l i c e  

a c t i v i t y "  w i t h i n  t h e  m e a n in g  o f  C o lo r a d o  v .  C o n n e l lv . 479 U .S . 157 

( 1 9 8 6 ) ;  see a ls o  H a c a u lv  v .  s t a t e . 734 P . 2d 1020, 1023 n . 2  (A la s k a  

A pp. 1 9 8 7 ). H e re , t h e  s u p e r i o r  c o u i t  e x p r e s s ly  fo u n d  t h a t  DFYS 

w o rk e rs  made no o v e r t  t h r e a t s  t o  rem ove M. and S . ' s  c h i l d r e n  fro m  

t h e i r  home o r  t o  t e r m in a t e  t h e i r  p a r e n t a l  r ig h t s  i f  M. and S . d id  

n o t  c o n fe s s  t o  t h e i r  a b u s e  o f  t h e  c h i l d r e n .  The s u p e r io r  c o u r t  

f u r t h e r  e x p r e s s ly  fo u n d  t h a t  t h e  D ' . s  w ere a t  a l l  t im e s  c o g n iz a n t  

o f  t h e  r i s k  a s s o c ia t e d  w i t h  m a k in g  a n y  p o t e n t i a l l y  i n c r i m i n a t i n g  

s ta te m e n ts  t o  DFYS w o r k e r s .  T h e s e  f in d in g s  a re  n o t  c l e a r l y  

e r r o n e o u s . I n  f a c t ,  i t  a p p e a r s  fro m  t h e  re c o rd  t h a t ,  t h r o u g h o u t  

t h e  c o u rs e  o f  t h e i r  d e a l in g s  w i t h  DFYS p e r s o n n e l,  th e  D . ' s  w ere 

q u i t e  c irc u m s p e c t w i t h  r e g a r d  t o  t h e  d is c lo s u r e  o f  any p o t e n t i a l l y  

in c r im in a t o r y  i n f o r m a t io n .

H a v in g  in d e p e n d e n t ly  c o n s id e r e d  th e  t o t a l i t y  o f  t h e  

c irc u m s ta n c e s  in  l i g h t  o f  t h e  s u p e r io r  c o u r t 's  f a c t u a l  f i n d i n g s ,
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we c o n c lu d e  t h a t  s ta te m e n ts  made by t h e  D . ' s  t o  DFYS w o rk e rs  were 

n o t  i n v o l u n t a r y . 7

CONCLUSION

I n  sum m ary, S . ' s  c o n v ic t io n  f o r  a s s a u l t  i n  t h e  f i r s t  

d e g re e  m u s t be VACATED. A ju d g m e n t f o r  t h e  l e s s e r - i n c lu d e d  o f fe n s e  

o f  a s s a u l t  i n  t h e  f o u r t h  d e g re e  may be s u b s t i t u t e d  t h e r e f o r .  On 

rem and , a h e a r in g  w i l l  be n e c e s s a ry  f o r  im p o s i t io n  o f  a s e n te n c e  

f o r  t h a t  o f f e n s e .  S . ' s  and M . 's  c o n v ic t io n s  f o r  c r im in a l  

n o n s u p p o r t  m u s t be v a c a te d . S in c e  we h a v e  fo u n d  t h a t  s u f f i c i e n t  

e v id e n c e  was p r e s e n te d  on th o s e  c h a rg e s  t o  w it h s t a n d  a m it io n  f o r  

a ju d g m e n t o f  a c q u i t t a l ,  th e  s t a t e  w i l l  n o t  be p r e c lu d e d  fro m  

s e e k in g  a r e t r i a l  on rem and. I n  a l l  o t h e r  r e s p e c t s ,  th e  

c o n v ic t io n s  a r e  a f f i r m e d . 8

AFFIRMED i n  p a r t  and REVERSED i n  p a r t .

. T h is  c a s e  i s  r e a d i l y  d i s t i n g u i s h a b l e  fro m  Webb v .  S t a t e .
756 P . 2d 293 (A la s k a  1 9 8 8 ), w h ic h  t h e  D . ' s  l i k e n  t o  t h e i r  own
s i t u a t i o n .  H e r e , no s ta te m e n t was e v e r  dem anded o f  th e  D . ' s  as a 
q u id  p r o  quo f o r  c u s to d y  o f  t h e i r  c h i l d r e n .  F u r th e rm o re , no
i l l e g a l  s e iz u r e s  o r  d e t e n t io n s  w ere i n v o l v e d .

8 . O ur d i s p o s i t i o n  makes i t  u n n e c e s s a r y  t o  c o n s id e r  th e
p a r t i e s '  s e n t e n c in g  arg um e n ts a t  t h i s  t im e .
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N O TIC E : T h is  o p in io n  i a  s u b je c t  t o  fo r m a l
c o r r e c t io n  b e f o r e  p u b l ic a t io n  i n  t h e  Pa c i f i c  
R e p o r t e r . R e a d e rs  a re  re q u e s te d  t o  b r in g  
t y p o g r a p h ic a l  o r  o t h e r  fo rm a l e r r o r s  t o  t h e  
a t t e n t i o n  o f  t h e  C le r k  o f  th e  A p p e lla t e  
C o u r t s ,  303 K S t r e e t ,  A nc ho ra ge , A la s k a  99C 01, 
i n  o r d e r  t h a t  c o r r e c t io n s  may be made p r i o r  t o  
p e r m a n e n t p u b l i c a t i o n .

THE COURT OF APPEALS OF THE STATE OF ALASKA

SHANE DWAYNE BUOY, )
) C o u r t o f  A p p e a ls  N o. A -3 6 5 6

A p p e l la n t ,  ) T r i a l  C o u r t N o. 1JU -S 9 0 -4 0 7 C R

)V. ) O P I N I O N
)

STATE OF ALASKA, )
) [N o. 1169 -  O c to b e r  2 5 , 1991 ]

A p p e l le e .  )
.)

A p p e a l fr o m  t h e  S u p e r io r  C o u r t o f  t h e  S t a t e  o f  
A la s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  J u n e a u ,
R o d g e r  P e g u e s , J u d g e .

A p p e a ra n c e s : T r i c i a  C o l l i n s ,  J u n e a u , f o r
A p p e l l a n t .  R ic h a r d  S vob od ny, D i s t r i c t  
A t t o r n e y ,  and C h a r le s  E. C o le ,  A t t o r n e y  
G e n e r a l,  J u n e a u , f o r  A p p e lle e .

B e f o r e :  B r y n e r ,  C h ie f  Ju d g e , C o a ts , J u d g e ,
a n d  A n d re w s, S u p e r io r  C o u r t Ju d g e .
[M a n n h e im e r, J u d g e , n o t  p a r t i c i p a t i n g . ]

BRYNER, C h ie f  J u d g e .

T h i s  s e n te n c e  a p p e a l r e q u ir e s  us t o  d e te r m in e  w hat 

s ta n d a rd  o f  p r o o f  a p p l ie s  t o  th e  r e s o lu t i o n  o f  f a c t u a l  is s u e s  

a r is in g  u n d e r  t h e  r u l e  i n  A u s t in  v .  S t a t e , 627 P . 2d 6 57, 6 5 7 -5 8  

(A la s k a  A p p . 1 9 8 1 ) .

‘ s i t t i n g  b y a s s ig n m e n t made p u r s u a n t  t o  a r t i c l e  IV ,  
s e c t io n  16 o f  t h e  A la s k a  C o n s t i t u t i o n .



Shane Dwayne B uoy e n te r e d  a p le a  o f  no c o n t e s t  t o  one 

co u n t o f  c r i m i n a l l y  n e g l ig e n t  h o m ic id e ,  a c la s s  c  f e l o n y .  T he

c o n v ic t io n  was b a se d  o n  B u o y 's  h a v in g  s u p p lie d  a n o th e r  p e r s o n  w i t h  

in fo r m a tio n  t h a t  f a c i l i t a t e d  t h e  c o m m ission  o f  a b u r g la r y  and 

rob b e ry a t  th e  home o f  B u o y 's  g r a n d f a t h e r ,  who was k i l l e d  i n  th e  

course o f  th e  c r im e s .

C r im i n a l l y  n e g l ig e n t  h o m ic id e  i s  a c la s s  C f e l o n y ,  

p u n is h a b le  by a maximum te rm  o f  f i v e  y e a r s . AS 1 1 . 4 1 . 1 3 0 ( b ) ;  AS 

1 2 .5 5 .1 2 5 (e ) .  P r e s u m p t iv e  te r m s  o f  two and t h r e e  y e a r s  a r e  

s p e c if ie d  f o r  s e c o n d  and s u b s e q u e n t f e lo n y  o f fe n d e r s  c o n v ic t e d  o f  

c la s s  C f e l o n i e s ;  n o  p r e s u m p t iv e  te rm  i s  p r e s c r ib e d  f o r  f i r s t

fe lo n y  o f f e n d e r s .  I d .

As a f i r s t  f e l o n y  o f f e n d e r ,  Buoy was n o t  s u b je c t  t o  

p re su m p tive  s e n t e n c in g .  H o w e ve r, h is  case was g o v e rn e d  b y  A u s t in  

v . S t a t e , i n  w h ic h  t h i s  c o u r t  h e ld  t h a t  f i r s t  f e l o n y  o f f e n d e r s  

c o n v ic te d  o f  o f f e n s e s  f o r  w h ic h  no p re s u m p tiv e  te rm  i s  s p e c i f i e d  

sh o u ld  n o r m a lly  r e c e iv e  more fa v o r a b le  s e n te n c e s  t h a n  t h e  

p re su m p tive  te r m  f o r  se c o n d  f e l o n y  o ffe n d e r s  c o n v ic t e d  o f  l i k e  

c rim e s . 627 P . 2d a t  6 5 7 -5 8 .  We in d ic a t e d  in  A u s t in  t h a t  t h i s  r u l e  

sh o u ld  be d e v ia t e d  fro m  o n ly  in  e x c e p t io n a l c a s e s . I d -  

S u b s e q u e n tly , i n  B r e z e n o f f  v .  s t a t e . 658 P .2d 13 5 9 , 1362 (A la s k a  

App. 1 9 8 3 ), we d e c id e d  t h a t ,  f o r  p urp ose s o f  th e  A u s t in  r u l e ,  an 

e x c e p tio n a l c a s e  i s  o n e  i n  w h ic h  th e r e  a re  s i g n i f i c a n t  a g g r a v a t in g  

fa c to r s  as s p e c i f i e d  i n  AS 1 2 . 5 5 . 1 5 5 ( c ) ,  o r th e  k in d  o f  e x c e p t io n a l  

c irc u m sta n c e s t h a t  w o u ld  w a r r a n t  r e f e r r a l  to  th e  t h r e e - ju d g e  p a n e l
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f o r  enhancem ent o f  th e  p re s u m p tiv e  te r m  p u r s u a n t  t o  AS 1 2 .5 5 .1 6 5 -  

.1 7 5 .

I n  t h e  p r e s e n t  c a s e , th e  t o t a l  s e n te n c e  o f  f i v e  y e a r s  

w it h  th r e e  y e a r s  suspended im posed b y  J u d g e  Pegues e xc e e d e d  t h e  

tw o -y e a r  p r e s u m p t iv e  te rm  f o r  a second f e l o n y  o f f e n d e r  c o n v ic t e d  

o f  a c la s s  C f e l o n y .  T h u s , u n d e r t h e  A u s t in  r u l e ,  t h e  s e n te n c e  

c o u ld  be j u s t i f i e d  o n ly  by an e x p re s s  f i n d i n g  o f  s i g n i f i c a n t  

a g g r a v a t in g  f a c t o r s  o r  e x t r a o r d in a r y  c ir c u m s ta n c e s . I n  im p o s in g  

B u o y 's  s e n te n c e , Judge Pegues d id  s p e c i f i c a l l y  f i n d  t h a t  t h e  c a se  

was e x c e p t i o n a l l y  a g g ra v a te d . Judge Pegues in d ic a t e d  t h a t ,  

a lth o u g h  B uoy ha d  been c o n v ic t e d  o n ly  o f  c r i m i n a l l y  n e g l ig e n t  

h o m ic id e , h i s  c o n d u c t had a c t u a l ly  am ounted t o  m a n s la u g h te r , a  m ore 

s e r io u s  c la s s  o f  c r im e . G iv e n  t h i s  f i n d i n g ,  B u o y 's  ca se  was 

s u b je c t  t o  AS 1 2 . 5 5 . 1 5 5 ( c ) ( 1 0 ) ,  w h ic h  p r o v id e s  t h a t  an a g g r a v a t in g  

f a c t o r  may be fo u n d  when " th e  c o n d u c t c o n s t i t u t i n g  t h e  o f f e n s e  was 

among th e  m o s t s e r io u s  c o n d u c t in c lu d e d  i n  th e  d e f i n i t i o n  o f  th e  

o f f e n s e ( . ] "

I n  c o n c lu d in g  t h a t  B u o y 's  c o n d u c t am ounted t o  

m a n s la u g h te r, h o w e v e r, Judge Pegues r e l i e d  on th e  p re p o n d e ra n c e  o f  

th e  e v id e n c e  s t a n d a r d :

So q u i t e  f r a n k l y  I  t h i n k  t h a t  i t  i s  an 
e x t r a o r d in a r y  c r im e . I  t h in k  t h a t  when we sa y 
i t s  t h e  w o r s t  o f  i t s  c la s s  i t ' s  b ecau se i t  
[w a s ] p r o b a b ly  m a n s la u g h te r . I f  [ I ]  were 
c e r t a i n  i t  w ere m a n s la u g h te r  and t h i s  were 
l i k e  t h e  d i f f e r e n c e  betw een f i r s t - d e g r e e  and 
s e c o n d -d e g r e e  s e x u a l a s s a u l t ,  i f  . . .  we knew 
t h e r e  was s e x u a l p e n e t r a t io n  and t h e r e  had 
b een  a p le a  t o  a le s s e r  c r im e , i f  I  had t h a t  
k in d  o f  e v id e n c e  t h a t  th e r e  w ere m a n s la u g h te r
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I ' d  g iv e  h im  f i v e  y e a r s .  I t  w o u ld  be t h e  o n ly  
a p p r o p r ia t e  s e n te n c e . I  t h i n k  t h e  s e n te n c e  
t h a t ' s  been recomm ended u n d e r  th e s e  
c irc u m s ta n c e s  i s  l e n i e n t .  . . .

. . . B u t w e 'r e  t a l k i n g  a b o u t  t h e  d is p o s i t i o n  
p h a s e , w e 'r e  t a l k i n g  a b o u t  w h a t t y p e  o f  c r im e  
t h i s  was and w hat i s  t h e  c h a r a c t e r  o f  th e  
o f f e n d e r .  And t h a t ' s — i t ' s  en ou g h  t h e r e  t o  be 
m ore l i k e l y  th a n  n o t ,  an d  I  t h i n k  i t ' s  more 
l i k e l y  th a n  n o t  t h a t  t h i s  was m a n s la u g h te r .

On a p p e a l,  Buoy a rg u e s  t h a t  t h e  s e n te n c in g  c o u r t  e rre d  

i n  r e l y i n g  on th e  p re p o n d e ra n c e  o f  t h e  e v id e n c e  s ta n d a rd  f o r  

p u rp o s e s  o f  f i n d i n g  an e x c e p t io n  t o  t h e  A u s t in  r u l e .  T h is  i s  an 

is s u e  t h a t  we e x p r e s s ly  r e s e r v e d  i n  B ra k e s  v .  S t a t e . 796 P .2d 1368, 

1372 n .5  (A la s k a  App. 1 9 9 0 ).  I n  B r a k e s , we n o te d  t h a t  AS 

1 2 . 5 5 . 1 5 5 ( f )  r e q u ir e s  p r o o f  o f  a g g r a v a t in g  and m it ig a t in g  fa c t o r s  

by c le a r  and c o n v in c in g  e v id e n c e .  We n e v e r th e le s s  ad op ted  

p re p o n d e ra n c e  o f  th e  e v id e n c e  a s  t h e  s ta n d a r d  o f  p r o o f  g e n e r a l ly  

a p p l ic a b le  t o  f a c t u a l  d e t e r m in a t io n s  i n  n o n p re s u m p tiv e  s e n te n c in g  

p r o c e e d in g s . I d .  We th e n  d is c u s s e d  t h e  q u e s t io n  o f  w hether t o  

a p p ly  t h e  c le a r  and c o n v in c in g  e v id e n c e  s ta n d a r d  i n  t h e  c o n te x t  o f  

A u s t in  r u l e  is s u e s :

We s t r e s s ,  h o w e v e r, t h a t  o u r  h o ld in g  
[a d o p t in g  th e  p re p o n d e ra n c e  o f  t h e  e v id e n c e  
s ta n d a r d ]  i s  l i m i t e d  t o  v e r i f i e d  f a c t s  o f f e r e d  
i n  c a s e s o f  n o n -p r e s u m p tiv e  s e n t e n c in g .  In  
A u s t in  v .  S t a t e . 627 P . 2d  657 (A la s k a  App.
1 9 8 1 ),  we h e ld  t h a t  a f i r s t  f e l o n y  o f fe n d e r  
c o n v ic t e d  o f  an o f f e n s e  s h o u ld  n o r m a lly  
r e c e iv e  a more f a v o r a b le  s e n te n c e  th a n  th e  
p re s u m p tiv e  s e n te n c e  f o r  a se c o n d  o f f e n d e r .
I n  o n ly  e x c e p t io n s ’, c a s e s  w o u ld  a se n te n c e  
e q u a l t o  o r  g r e a t e r  t h a n  a s e c o n d  o f f e n d e r 's
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p r e s u m p tiv e  te rm  be s u s t a in e d  o n  a p p e a l.  I d .  
a t  6 58. I n  l a t e r  c a s e s  we h a v e  in d ic a t e d  t h a t  
" e x c e p t io n a l  c a s e s "  i n v o l v a  s t a t u t o r y  
a g g r a v a t in g  f a c t o r s ,  AS 1 2 .5 5 .1 5 5 ,  o r  
e x t r a o r d i n a r y  c ir c u m s t a n c e s  p e r m i t t i n g  
r e f e r r a l  t o  th e  t h r e e - ju d g e  p a n e l,  AS
1 2 .5 5 . 1 6 5 - . 1 7 5 ,  w h ic h  w o u ld  w a r r a n t  an 
e nha n c e d  s e n te n c e  f o r  som eone p r e s u m p t iv e ly  
s e n te n c e d . Where t h e  s t a t e  r e l i e s  on f a c t u a l  
d e t e r m in a t io n s  t o  e n h a n c e  a s e n te n c e  i n
c o n f o r m it y  w it h  t h e  A u s t i n  r u l e ,  we may 
r e q u ir e  c le a r  and c o n v in c in g  e v id e n c e  i n  o r d e r  
t o  in s u r e  t h a t  A u s t in  i s  n o t  u n d e rm in e d . £ £ .
I l l  s t a n d a r d s ____ f o r  C r im i n a l  J u s t i c e  S 1 8 -
6 . 5 ( b ) ( i i )  (2d  e d . 1 9 8 0 ) ( r e q u i r i n g  f i n d i n g s  
o f  f a c t  b y c le a r  and c o n v in c in g  e v id e n c e  w here 
u s e d  t o  im pose an e n h a n c e d  p e n a l t y ) . We
r e s e r v e  t h i s  q u e s t io n  f o r  d e c is io n  in  an  
a p p r o p r ia t e  c a s e .

I d . ( c i t a t i o n s  o m it t e d ) .

A lth o u g h  we d id  n o t  d e c id e  t h e  is s u e  i n  B r a k e s , o u r 

d is c u s s io n  i n  t h a t  case c l e a r l y  fo r e s h a d o w s  t h e  c o r r e c t  r e s o lu t i o n .  

As we s u g g e s te d  i n  B ra k e s , a p p l i c a t i o n  o f  t h e  p re p o n d e ra n c e  o f  th e  

e v id e n c e  s ta n d a r d  t o  A u s t in  r u l e  d e t e r m in a t io n s  w o uld  u n d e rm in e  th e  

r u l e ,  f o r  i t  w o u ld  i n e v i t a b l y  a l lo w  some f i r s t  o f f e n d e r s  t o  r e c e iv e  

s e n te n c e s  m ore s e v e re  th a n  w o u ld  h a v e  b e e n  p e r m is s ib le  had th e y  

b een  s u b je c t  t o  p re s u m p tiv e  s e n t e n c in g  b y  v i r t u e  o f  a p r i o r  f e lo n y  

c o n v ic t io n .  I t  i s  p r e c is e ly  t h i s  a n o m a ly  t h a t  t h e  A u s t in  r u l e  was 

m ean t t o  a v o id .

The a p p r o p r ia te n e s s  o f  e x t e n d in g  t h e  c le a r  and c o n v in c in g  

e v id e n c e  s ta n d a r d  t o  th e  A i - ~ i n  r u l e  c o n t e x t  i s  a ls o  in d ic a t e d  in  

W v l le  v .  S t a t e . 797 P . 2d 5 1 , 662 ( A la s k a  A pp. 1 9 9 0 ), w h ic h  we 

d e c id e d  a t  a p p r o x im a te ly  t . .e  same t im e  a s  B r a k e s . I n  W y l ie , we 

r e v ie w e d  th e  p ro c e d u ra l s a fe g u a r d s  a s s o c ia te d  w it h  th e
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s e n te n c in g  c a s e s and c o n c lu d e d  t h a t  s i m i l a r  s a fe g u a r d s  w e re

w a rra n te d  i n  c a s e s  i n v o l v i n g  A u s t in  r u l e  d e t e r m in a t io n s . .

B e fo re  a second o r  t h i r d  f e lo n y  o f f e n d e r  can 
r e c e iv e  a s e n te n c e  i n  e x c e s s  o f  t h e  
a p p r o p r ia t e  p r e s u m p tiv e  te r m , th e  s t a t e  m u st 
g iv e  n o t ic e  o f  a g g r a v a t in g  f a c t o r s  and p r e s e n t  
c le a r  and c o n v in c in g  e v id e n c e  t o  e s t a b l i s h  
them . AS 1 2 . 5 5 . 1 5 5 ( f ) .

I n  e v a lu a t in g  t h e  A u s t in  r u l e  i n  t h e  
p a s t ,  we h a ve  n o t  b een  a s  s t r i c t  i n  r e v ie w in g  
a g g r a v a t in g  f a c t o r s  a s i n  c a s e s  w here 
p re s u m p tiv e  s e n t e n c in g  a p p l ie s .  On
r e f l e c t i o n ,  we a r e  s a t i s f i e d  t h a t  u n le s s  a 
f i r s t  f e lo n y  o f f e n d e r  i s  g iv e n  ad van ce n o t ic e  
o f  p ro p o s e d  a g g r a v a t in g  f a c t o r s ,  t h e r e  i 3  a 
s u b s t a n t ia l  r i s k  t h a t  t h e  A u s t in  r u l e  w i l l  be 
u n d e rm in e d . I n  s u c h  a c a s e , a f i r s t  f e l o n y  
o f fe n d e r  may i n  f a c t  r e c e iv e  a m ore s e r io u s  
s e n te n c e  th a n  t h e  same p e rs o n  w it h  th e  same 
b ackg ro u nd  c o m m itt in g  t h e  same o f f e n s e  w o u ld  
r e c e iv e  a s a se c o n d  f e lo n y  o f f e n d e r .  
H e n c e fo r th ,  we w i l l  r e q u ir e  p r i o r  n o t ic e  t o  
th e  d e fe n d a n t  b e fo r e  a p p r o v in g  d e v ia t io n s  fro m  
th o  & u a £ in  r u l e .

I d . ( f o o t n o t e  o m i t t e d ) .

d e t e r m i n a t i o n  o f  a g g r a v a t i n g  and m i t i g a t i n g  f a c t o r s  i n  p r e s u m p t i v e

As w i t h  B r a k e s , a lt h o u g h  o u r  h o ld in g  i n  W y l ie  s to p p e d  

s h o r t  o f  e x p l i c i t l y  e x t e n d in g  t h e  c le a r  and c o n v in c in g  e v id e n c e  

s ta n d a rd  t o  A u s t in  r u l e  d e t e r m in a t io n s ,  i t  c l e a r l y  fo re s h a d o w e d  

such an e x t e n s io n .

In  t h e  p r e s e n t  c a s e , th e  s t a t e  has a d va n c e d  no r e a s o n s  

t o  fa v o r  a d o p tio n  o f  t h e  p re p o n d e ra n c e  o f  t h e  e v id e n c e  s t a n d a r d  t o  

th e  d e te r m in a t io n  o f  a g g r a v a t in g  f a c t o r s  o r  e x t r a o r d i n a r y  

c irc u m s ta n c e s  i n  c a s e s  i n v o l v i n g  t h e  A u s t in  r u l e .  G iv e n  B ra k e s  and
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W v l le . we c o n c lu d e  t h a t  su c h  d e t e r m in a t io n s  s h o u ld  be made b y c le a r  

and c o n v in c in g  e v id e n c e .

H e re , we c a n n o t s a y  w h e th e r  t h e  s e n te n c in g  c o u r t  w o u ld  

ha ve  re a c h e d  t h e  same c o n c lu s io n  u n d e r  t h e  c le a r  and c o n v in c in g  

e v id e n c e  s ta n d a r d  t h a t  i t  re a c h e d  u n d e r  t h e  p re p o n d e ra n c e  o f  t h e  

e v id e n c e  s ta n d a r d .  F o r  t h i 3  r e a s o n , we f i n d  i t  n e c e s s a ry  t o  v a c a te  

B u o y 's  s e n te n c e  and t o  rem and t h i s  c a s e  f o r  f u r t h e r  c o n s id e r a t io n  

u n d e r t h e  c le a r  and c o n v in c in g  e v id e n c e  s t a n d a r d .1

The s e n te n c e  i s  VACATED; t h i s  c a s e  i s  REMANDED f o r  

f u r t h e r  p r o c e e d in g s  i n  c o n f o r m it y  h e r e w it h .

x . Buoy h a s  s e p a r a t e ly  a rg u e d  t h a t  t h e  s e n te n c in g  c o u r t  
e r r e d  i n  f a i l i n g  t o  o r d e r  a su sp e n d e d  im p o s it io n  o f  s e n te n c e  i n  h is  
c a s e . B ecause t h e  m e r it s  o f  t h i s  c la im  t u r n  i n  p a r t  on th e  
v a l i d i t y  o f  t h e  c o u r t 's  c o n c lu s io n  t h a t  B u o y 's  c a se  i s  
e x c e p t io n a l ly  a g g r a v a te d , we do n o t  r e s o lv e  th e  is s u e  a t  t h i s  t im e .

1 1 6 9



STATUTES OF LIMITATIONS [A-29.2] 
(CRIMINAL PROSECUTIONS)

Jurisdiction . Murder Felonies Misdemeanors & Violations Tolling S/L

Ala None Arson, forgery, coun te rfe it-.. Misdemeanors-12mos ___ _ .Prosecution commences—  .
§15-3-5 ”  irig j use or threat of violence §15-3-2 . upon indictment, issuing (

   to person, felony w ith warrant or binding over
 P'S' i ':V v c ‘;* ’--VseVious physical in ju ry o r . . . . . . -  - §15-3-7 •;

j . . 1 ’ death, any sex offense . .i.--:.* ; *
involving victim under 16,. " •"31 .■•J-teS’•'•H

. ^ :-<• •/•jr.s .i -- - drug trafficking

- : . i.UU'vl ...
... (ĵ v-coujiscj .. Others-3 yrs §15-3-1

Aik None -:.rti?ir.
§12.10.010>•};': ,.;Vi

l. vU.-i. tit'-

’■f— -“-'5 yrs-12. i).010
If fraud is an element of

 ^.the offense lim itation is -
. extended t o l year after 

• discovery of the fraud

.•5 y rs - 
' '§12.10.010

" if outsTde'state, hiding (max :
• extension 3 yrs) ........... '., • ' •
:§12.1O.(M0̂ v:trrS^:3*“;

* •*.- A\ • *.y ,v
Ark -

— •i
None '• * r

y: ;r? Jj

j ..' <v

Kidnapping, rape, 
aggravated robbery-6 yrs 
Otners-3yrs ’ •* •
None if certain felonies 

..against m inors- .. _ w .. 
.§5-1-109.:,.;.

T yr. - 
§5-1.-109

Absent from state or no ; 
ascertainable residence 
;w ithin state (max extension 
•of.3 years) V T .
• §5-1-109--------' .

Calif None 
PC §799

 Offenses punishable b y ______Offenses not punishable by
death or life imprisonment, death or imprisonment-1 yr
embezzlement o f public PC 5802
money-none; .. " . i c j
Offenses punishable by 8 yrs ' ^ •_____' _______

.Not in state max 3 yrs . 
PC §803

IAcSO
<
:.S
O

g u :
• • ’ . * ' - r \ . ;rr T̂ '7 ^

jurisdiction *: -Murder. ... r  Felonies '  - . Misdemeanors &,Violati6ns '. : '? 3’j:;rti^TollingS/L^'?r'

Calif •. • ... . ro r.m o reo f impriso'nment-6 . v :W ;G ‘ -V .-v  •••
(c on t) -f.f.-i; f,- .; '. . . y r s ; py'jtei! • vr-'V ixcs iT -w e^ ;• '•

 ----------   --• --------- •—  - Offenses punishable by .    . ■ _ _______
.* * -“ “ X .'y .  -CT-rr" - . -imprisonment-3 yrs - ,T  . X  ...-. ,7 “ ‘  ~ “ "7 “ ~

. - • -PC §§799-891 : .vW } ’V  .,"1.V '.l’iL , . •• '■*-

Colo None
§16-5-401 ■■ >

•-.... ^Kidnapping, treason forgery- 
none; 7 

..' :Others-3 yrs §16-5-401. i. », •
W.;

>  “ Additional 3 yrs fo r bribery 
” and corrupt influences; . "
- AcfditionaJ 7 years f o r . '
/sexual assault v ic t im . .. ..h~ 
under.15 years o f age,,’. ’.. 
.incest, child prostitu tion

Misdemeanors-18 mos; . Absent from state (max
Class I and II misdemeanors extension 5 yrs) §16-5—401
'.and trafficoffenses-Tyr; ... . . .
petty offenses-6 mos'.,..

_§16-5-401 ... _ -■.......■ .. ..■

Additional 3V4 years’for ••.' - '
sexual assault 3rd
degree - ..-

Conn None
§54-193

. 'Except murder or Class A 
'.felony, if imprisonment is 
more than 1 yr-5 yrs any 
other offense-1 yr §54-193(b)

' ‘ Fleeing o r outside state 
§54-193(c)

•• is

• -S

c
2

Oz
Y*n

I

90
ov>

OzVI

Ga None 
§17-3-1 (a)

Crimes punishable by death • 
o r life -/ yrs 
§17-3-1 (b) '
Others-4 yrs 
§17-3-1(c)
Crimes against victims under 
14 years of age-7 yrs 
§17-3-1 (c)

Misdemeanors-2 yrs 
§17-3-1 (d)

Nonresident
§17-3-2



Jaw None

jrisdiction Murder
Felonies Misdemeanors & Violations Tolling S/L

Ind

y' s'"*08161 •>'

--------------------  i • „ t Ahsent from state or has no

§701-108(2i ( a ) . o o i f u  misderneanors-1 yr • Others-3 yrs .- §701-10B(2)(b); .
■ ••• If fraud or breach o t . ■- ••fid u c ia ry  duty is an element —

-• of the offense limitation is . 
extended to 2.years after ■
discovery of the offense to a 
maximum of six years after 

’ the offense;'-'"' •••" ' '

«/lc  
• vo <
3

.- o

£V)

, J ' . •> _____A n  offense based on v ;  - . : . - .  _■ . ------ ; : v y V £ ; : i -V . :T V  : ••• ••• .misconduct in public'-.:..... •• - r r v - . y  ••-■ :■-.-•• •• office-2 yrs after discovery, •• r. ^
'-K- ■ V : '  -  • Of the offense not to exceed i%'A

•; ....; ... ' 3yrd:--v.-: . .' ■' rr-'.h - -. ■ -  -  ■ '-vr-_•
§7pi-108(3)(a)(b)'.;y''j

.- 4 . •'. • . v * . .*

* . > /• : .* -’.t*A*» * ' '»-• •• , *• -* —
.;Sv-:c: -r

None- •• 
§19-401

None
§35-41-4-2

Felony;
5 yrs ■ •• • - / - • l . , . . . — :

 ; ‘§19-402:v - • "
. i-» ' ’______________. . . . . . . .  "ĉ c ji Ahsent state.*conceals self or
Kidnapping;rape# Aviate ' • ̂ f n v 300” ' .< evidence of crime.
sexualconduct,child ; « ( « ) ( * ) , _  . §35^.-2(d)..„

; molesting,robbery,arson- -----------    . . . . ••• ;• • -
...^ " ‘ -n o n e ; others 5 yrs . prosecution is considered _

w.Sf.-;n  §35-41-4-2(a)(1) ' ' ____ ‘ ..... ------------------------------------.........................

Jurisdiction '. Murder itrn--i Felonies 1 • .. Misdemeanors & Violations Tolling S/L

Ind
(cont.) '

timely if defendant pleads 
quilty », •

Iowa 1st & 2nd degree 
None

- - ■ §802.1 I - -----------

3 yrs"’-'* ;
§8023

4 yrs sexual abuse of child 
under 10 yrs old :§802^. c . .I-:-..:.-.--.

Serious misdemeanors-3 yrs ' 
§802.3; simple misdemeanors 
or violations of ordinances- —  
.1 yr §8014

Exteris.un fo r fraud-§802.5

Outside state -  •*'
§802.6

For felony o r indictable' 
misdemeanor when identity 
o f defendant is unknown „ 
§614.6(1);-

I
1•H
K
O■nr-
r.

oz
r
n00

z
>

O

oz

Kan None
§21-3106--

’ 5 yrs if victim is under 16, or 
- indecent liberties with a 
child, or aggravated criminal 
sodomy, or indecent solicita­
tion of a child, or sexual 
exploitation of a child or 

H. incest All other crimes- .
2 yrs §21-3106(3)

Absent state o r concealed 
w ithin the state ..............

§21-3106

Ky None
§500.050(1)

None •' —  ' 
§500.050(1) >

1 yr
§500.050(2)

La None if punishment is Punishment:
death or life imprisonment hard labor 6 yrs; 
Code o f Crim Pro Art 571 not hard labor 4 yrs

CCP Art 572

Misdemeanors: punishment Avoid detection, fleeing,
fine, forfeiture-6 mos; fine outside state, absent
& /o r prison-2 yrs residence in state
CCP Art 572 CCP A rt 575

Time limits do not begin to 
run for certain crimes until



T o llin g  S /LM is d e m e a n o rs  & V io la t io n s
Felonies

M u r d e r re la tion sh ip  o r  status ceases 
CC P  A rt. 573

Jurisdiction

A bsen t state (m ax im um  5 
v rs ), p ro se c u tio n  p en d in g  in 
state 17-A  § 8 (3 ) ■ ' 'In c lu d in g  c rim ina l 

h om ic id e  
N on e  '
517-A  §8(1)

N o  sta tu te o f  lim itations

Tofred W hen d e fe n d a n t is 
'n o t  usua lly  and  p u b lic a lly
resident C277§63 . ;

Prostitution C272§11-1 yr 
6 yrs C277§63A ssau lt,robbe iT -IO yrs ; 

others 6 yrs C277563

Extension o f time if victim  is
under 1 6  yrs o f age

N o n e 1
C277§63

N o t re s iden t 
§767.24;;--

Ju risd ic tion  M u rd e r  . . Felonies M isd em ean o rs  & V io la tion s T o llin g  S /L

M ich
(c on t .) '.w'.

.  victim ’s 21st b irthday, 
w hichever is later . ‘ :T' V . "  O'*' '•'*

T- - * - • * * »

M inn . N o n e 71 • : 
• §620.26 V ; - ’

B ribery , medical assistance 
fraud , the ft, 6 yrs, 
interfam ilia l sexual abuse,

... crim inal sexual conduct, 7  
yrs, a ll o th e r o ffenses, 3 yrs . 
W he re  va lue o f p rop e rty  o r  
services sto len  is in excess o f '

3  yrs, §628.26 N o t re s id en t §628.26 •

$35,000-5 yrs 
§628.26 :■

M o N on e
§556 .036(1 )

Class Fe lony-none 
§556-036(1)
O th e r fe lon ies-3 yrs 
§556.036(2) (1)

M fsd em eano rs -1  yr 
§ 5S 6 .036 (2 )(2 ); in frac tions-6 
m os §556 .036 (2 ) (3)

A bsent s ta te , h id in g  (m ax 3 . 
yrs) §556 .036 (6 ) .

NJ N on e
2C :1 -6 (a )

• 3  yrs • . 
2C :1 -6 (b )(1 ) •
7  yrs fo r  crimes enum era ted  
in 2C :1 -6 (3 )

W hen  victim  is u nd e r the 
age o f  18 prosecu tion  must 
begin w ithin two yea rs afte r 
victim  attains the age o f  18 
o r  w ithin 5 years o f  tim e 
crim e was com m itted

Petty o ffe n se s -1  yr 
2 C :1 -6 (b )(2 )

'F le e in g  ju s tice  
2C :1 -6 (f) •

[A-29.2] STATUTES OF UMITATIONS-CRIMINAL PROSECUTIONS 
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Jurisdictioni Murder Felonies Misdemeanors & Violations Tolling S/L

NM 15 yrs 
§30-1-8(a)

First degree-15 yrs §30-1-8(b)
second degree-6 yrs
§30-1-8(c) •
third and fourth degree-5 yrs
§30-1-8(d)
If offense is against children 
limitation does not run until 
victim attains age 16 or the 
violation is reported ■'

Misdemeanors-2 yrs §30-1- 
8(e); petty misdemeanors- 
1 yr §30-1 -8(f)

Fleeing justice 
§30-1-9(a); enumerated 
procedural defects 
§30-1-9(b)

NC --------- None ""•• '.........~ ,
§15-1

None —
§15-1 ;•

' Malicious misdemeanors- 
none; others-2 yrs §15-1 -

ND None • ' ••' • 
§29-04-01

. * <u * ' ". Sexual abuse of children- 
. .. . 7yrs -•- -

2 yrs ..V. r ’- .' " . 
§ 2 9 - 0 4 - 0 3 '  • -  '

Absent state .'••■ •• - • 
§29-04-04 ................ • • ■ - -

V ‘ 3 yrs ••• ;•••••.'-
. §29-04-02 - * "••• » .. * •

Okla None
22§151 . ■

•( AM other offerises-3 yrs'22§152 
■ Exceptions-see Statute

Absent state 
22§153

u\
C70
<
3
0■n
1

Penn Murder, voluntary
manslaughter, conspiracy 

_ , ::u to commit murder or
 soliciting to com m it_____

murder if murder results, 
o r felony connected with 
1st o r 2nd degree _

 .............mu'rder-none
• ' T42 §5551 -  • :'.“

Major offenses-5 yrs
Others-2yrs
T47.35552 vA *>■!

Misdemeanors-2 yrs 
T42 §5552; vehicular 
offenses-30 days 

  T42§5553 .... _____

Absent from state, not 
resident - ••
T42 §5554 = : ’ - :•

Jurisdiction .M u rd e r ____ _ Felonies ... —  Misdemeanors & Violations  Tolling S/L-’--~-

PR ■'* . Murder, stealing children, 5 yrs Penal Code T33, ■ 
• kidnapping, misappro- §3412(a) -

r— priation of public funds, .*• . ■ A * . . . .
forging publicdocuments- If victim is under age of 
none Penal Code T33, • 18-5 yrs starting from •

• *§3412 • •. - victim's 18th birthday •

1 yr, except violations of T33, 
§§4365— 4366 • •  > .

; • T33, §3412(b)----------------- - ••

«is* .

R! None . 
§12-12-17

i  . First, second and th ir d  3 yrs
degree arson, murder arson, §12-12-17
burglary, counterfeiting, 
forgery, robbery and 
larceny, first and second 
degree child molestation, 
sexual assault, bigamy or .
conspirac/lo commit any of . ' .
the above-none.
4 yrs all other felonies not * " • *   ....... ..
listed §12-12-17

— Stolen, lost, destroyed- 
information, (max 1 yr)§12-12-18 • . . '

*' . • / 
•> I*' •'rtv •

SD None
§23A-42-2

Class A, Class B, or Class 1 
felony-none
All other public offenses- 
7 yrs

Absent state 
§23A-42-5

Tenn

Crimes punishable by 
death, life imprisonment- 
none
§40-2-101(a)

Punishable by imprisonment 
less than 5 yrs-2 yrs;
Offenses arising under 
revenue laws-3 yrs (listed 
exceptions-f yrs); 
§40-2-'l01(b);
Certain offenses against a

Misdemeanors,' 
except gaming,-12 mos 
gaming-6 mos 
§40-2-102

Concealing fact of crime, 
absent state 
§40-2-103

*
S
k)

1
1
o•n • 
E  •
2

o
z
fjn•50
2
z>r-■o50
O

o
z



Jurisdiction Murder Felonies Misdemeanors & Violations Tolling S/L 8

Tenn
(cont.)

child-4 yrs; §40-2-101(c); 
others-4 yrs; §40-2-101(d)

Tex None 
CCP §1Z01

Manslaughter-None 
Certain thefts involving 
fiduciaries-10 yrs; other 
theft, burglary, robbery, 
arson, rape and certain 
sexual offenses-5 yrs
CCP §12.01;................ "
others-3 yrs CCP §12.01 . .

. Misdemeanors-2 yrs 
CCP §12.02

Absent state 
CCP §12.05

Utah ' First or second'degree"' 
murder and manslaugh- 

• ter-none \  . ' ■ •
. - ..§76-1-301 v

n •

4 y r s J -  ’ Misdemeanors-2 yrs . ' •  Absent state 
§76-1-302(a) §76-1-302(b); infractions-1 yr §76-1-304 ■

, V , / ' - : * :  ..7,- §76-i-302(c) -  • • • ••• : -
Embezzlement of public ;
monies or falsification o f *. .
■ public records-none ............... “  • ' J •
§ 7 6 - 1 - 3 0 1 . •i . t . r . v.

Vt  Murder, arson, causing
death, kidnapping-none • 
T13 §4501 (a), < j; ; .• ‘.

■**i:.

rlarceny, aggravated sexual. 
assault, burglary, arson, 
embezzlement, forger, 
bribery, fraud-6 yrs t . 
T13§4501(b) 
others-3 yrs 
•T13§4501(c)
Sex crimes involving

Misdemeanors-3 yrs (See below)
T13 §4501 (c); crimes ' •
w /penalty or forfeiture 2 yrs • - . • • •  ...
T13 24505

Prosecution commences when arrest is made, citation issued, indictment or information presented T13 §4508 - -

Jurisdiction ■ ;.y Murder .Felonies Misdemeanors & Violations : Tolling S/L v ;;:.w

v, ...

(cont.)
‘ children under 16years-- " -:—  ------ -------------------------------------------------------------— ■■ v-
.6 yrs . "  '• . . - - 7 . .  '

Wash Murde r & arson resulting - Arson-10 yrs; others-3 yrs . .’ Cross misdemeanors-2 yrs;' " . 'N o t  pub lic ly resident T f T  : * 
in death-none S9A.04.080 other offenses-1 y r ■•••■> • §9A.04.080 . "  •
§9A.04.080 _ ' _ (Code lists specific- §9A.04.080’ ';: ;‘V' r\:' "■
• . • * .  • • • ’ . exceptions) "■ •: .:v- • ' I

SURVEY OF LAWS 
.




