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s e n t e n c in g  p r o c e e d in g s ,  e x c e p t  a s  p r o v id e d  b y  AS 1 2 . 5 5 . 1 2 5 ( a ) ( 3 ) ,  
1 2 . 5 5 . 1 2 5 ( k ) , 1 2 . 5 5 . 1 4 5 ( d ) ,  1 2 . 5 5 . 1 5 5 ( f ) ,  a n d  1 2 . 5 5 . 1 6 5 .  T h is
am endm ent h a s  t h e  e f f e c t  o f  r e v e r s i n g  a r e c e n t  C o u r t  o f  A p p e a ls  
r u l i n g .  B e c a u s e  t h e  am endm ent i s  a s e n t e n c in g  p r o v i s i o n ,  i t  w i l l  
n o t  h a v e  a f i s c a l  im p a c t  on t h e  d e p a r tm e n t .

S e c t io n  1 9 . T h i s  s e c t i o n  am ends AS 1 2 . 5 5 . 1 2 5 ( a )  t o  p r o v i d e  t h a t  a 
d e f e n d a n t  c o n v ic t e d  o f  m u rd e r  i n  t h e  f i r s t  d e g r e e  s h a l l  be 
s e n te n c e d  t o  a m a n d a to r y  te r m  o f  im p r is o n m e n t  o f  99 y e a r s  w hen t h e  
c o n v i c t i o n  i s  f o r  t h e  m u rd e r  o f  a u n ifo r m e d  o r  o t h e r w i s e  c l e a r l y  
i d e n t i f i e d  p e a c e  o f f i c e r ,  f i r e  f i g h t e r ,  o r  c o r r e c t i o n a l  o f f i c e r  who 
was e n g a g e d  i n  t h e  p e r fo r m a n c e  o f  o f f i c i a l  d u t i e s  a t  t h e  t i m e  o f  
t h e  m u r d e r . T h e  m a n d a to r y  te r m  o f  im p r is o n m e n t  o f  99 y e a r s  w o u ld  
a l s o  a p p ly  i f  t h e  p e r s o n  c o n v ic t e d  o f  m u rd e r  i n  t h e  f i r s t  d e g r e e  
h a s  b e e n  p r e v i o u s l y  c o n v ic t e d  o f  m u rd e r i n  t h e  f i r s t  o r  s e c o n d  
d e g r e e  i n  A la s k a ,  o r  h o m ic id e  u n d e r  t h e  la w s  o f  a n o t h e r  
j u r i s d i c t i o n  w hen t h e  o f f e n s e  c o n t a in s  e le m e n t s  s i m i l a r  t o  f i r s t  
d e g r e e  m u rd e r u n d e r  AS 1 1 .4 1 . 1 0 0  o r  s e c o n d  d e g r e e  m u r d e r  u n d e r  AS
1 1 . 4 1 . 1 1 0 .  T h i s  s e c t i o n  w o u ld  a ls o  r e q u ir e  a  c o u r t  t o  im p o s e  a 
m a n d a to r y  99 y e a r  s e n te n c e  w hen t h e  c o u r t  f i n d s  c l e a r  an d  
c o n v in c in g  e v id e n c e  t h a t  t h e  d e fe n d a n t  s u b je c t e d  t h e  m u r d e r  v i c t i m  
t o  s u b s t a n t i a l  p h y s i c a l  t o r t u r e .  T h e s e  s e n t e n c in g  p r o v i s i o n s  a r e  
n o t  e x p e c t e d  t o  h a v e  a f i s c a l  im p a c t  on t h e  d e p a r t m e n t .

S e c t io n  2 1 . T h is  s e c t i o n  am ends AS 1 2 .5 5 . 1 2 5  t o  p r o v i d e  t h a t  a 
d e f e n d a n t  s e n te n c e d  t o  a m a n d a to r y  te r m  o f  99 y e a r s  m ay a p p ly  f o r  
a m o d i f i c a t i o n  o r  a r e d u c t io n  i n  t h e  s e n te n c e  o f  o n e - h a l f  o f  t h e  
m a n d a to r y  te r m . T h e  s e c t i o n  a ls o  p r o v id e s  t h a t  a  f i r s t  f e l o n y  
o f f e n d e r  c o n v ic t e d  o n  a n  o f f e n s e  f o r  w h ic h  a p r e s u m p t iv e  t e r m  i s  
n o t  s p e c i f i e d  may n o t  b e s e n te n c e d  t o  a  t e r m  o f  u n s u s p e n d e d  
im p r is o n m e n t  t h a t  e x c e e d s  t h e  p r e s u m p t iv e  te r m  f o r  a  s e c o n d  f e l o n y  
o f f e n d e r  c o n v ic t e d  o f  t h e  same c r im e . T h e s e  a r e  s e n t e n c in g  
p r o v i s i o n s  and t h e y  w i l l  n o t  h a v e  an  im p a c t  o n  t h e  D e p a r tm e n t  o f  
Law .

S e c t io n  2 2 . T h is  s e c t i o n  am ends AS 1 2 .5 5 . 1 6 5  t o  p r o v id e  t h a t  a 
c o u r t  may n o t  r e f e r  a c a s e  t o  a  t h r e e - j u d g e  p a n e l  b a s e d  o n  t h e  
d e f e n d a n t 's  p o t e n t i a l  f o r  r e h a b _ L i t a t i o n  i f  t h e  c o u r t  f i n d s  t h a t  a 
f a c t o r  i n  a g g r a v a t io n  s e t  o u t  i n  AS 1 2 . 5 5 . 1 5 5 ( c ) ( 2 ) ,  ( 8) ,  ( 1 0 ) ,
( 1 2 ) ,  ( 1 5 ) ,  ( 1 7 ) ,  ( 1 8 ) ( B ) , ( 1 9 ) ,  ( 2 0 ) ,  ( 2 1 ) ,  o r  (2 8 )  i s  p r e s e n t .

T h is  s e n t e n c in g  p r o v i s i o n  w i l l  n o t  h a v e  a  f i s c a l  im p a c t  o n  t h e  
d e p a r t m e n t .

S e c t io n  2 3 . T h is  s e c t i o n  am ends AS 1 2 .5 5 . 1 7 5  t o  p r o v id e  t h a t ,  
e x c e p t  a s  p r o v id e d  i n  S e c t io n  22 a b o v e , i f  a t h r e e - j u d g e  p a n e l  
d e t e r m in e s  t h a t  m a n i f e s t  i n j u s t i c e  w o u ld  r e s u l t  f r o m  i m p o s i t i o n  o f  
a p r e s u m p t iv e  te r m  and  t h e  p a n e l  a ls o  f i n d s  t h a t  t h e  d e f e n d a n t  h a s  
e x c e l l e n t  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  and t h a t  a s e n t e n c e  o f  le s s
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t h a n  t h e  p r e s u m p t iv e  te rr a  s h o u ld  b e  im p o s e d  b e c a u s e  o f  t h e  
d e f e n d a n t 's  e x c e p t io n a l  p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  t h e  p a n e l  
s h a l l  s e n te n c e  t h e  d e f e n d a n t  t o  t h e  p r e s u m p t iv e  t e r m  u n d e r  \S
1 2 .5 5 . 1 2 5  an d  o r d e r  t h e  d e f e n d a n t  t o  e n g a g e  i n  a p p r o p r i a t e  
r e h a b i l i t a t i v e  p ro g ra m s  u n d e r  AS 1 2 . 5 5 . 0 1 5 .  T h e  p a n e l  m ay t h e n  
p r o v id e  t h a t  t h e  d e f e n d a n t  i s  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  
u n d e r  AS 3 3 .1 6 .0 9 0  d u r in g  t h e  s e c o n d  h a l f  o f  t h e  s e n t e n c e ,  i f  t h e  
d e f e n d a n t  s u c c e s s f u l l y  c o m p le te s  a l l  r e h a b i l i t a t i v e  p r o g r a m s  
o r d e r e d  b y  t h e  p a n e l .  T h i s  s e n t e n c in g  p r o v i s i o n  i s  n o t  e x p e c t e d  t o  
h a v e  a f i s c a l  im p a c t  o n  t h e  d e p a r tm e n t .

S e c t io n  2 4 . T h is  s e c t i o n  am ends AS 3 3 . 1 6 . 0 9 0 ( b )  t o  p r o v id e  t h a t  a 
p r i s o n e r  s e n te n c e d  t o  a  m a n d a to r y  9 9 - y e a r  t e r m ,  u n d e r  t h e  am endm ent 
t o  AS 1 2 . 5 5 . 1 2 5 ( a )  p r o p o s e d  i n  S e c t io n  1 9 , s h a l l  n o t  b e  e l i g i b l e  
f o r  d i s c r e t i o n a r y  p a r o le  d u r in g  t h e  e n t i r e  t e r m .  T h is  s e n t e n c in g  
p r o v i s i o n  w i l l  n o t  h a v e  a f i s c a l  im p a c t  on t h e  d e p a r tm e n t .

S e c t io n  25 and S e c t io n  2 6 . T h e s e  s e c t io n s  am end AS 3 3 . 1 6 . 0 9 0  t o  
p r o v id e  t h a t  a p r i s o n e r  m ay b e e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  
d u r in g  t h e  s e c o n d  h a l f  o f  a s e n te n c e  im p o s e d  u n d e r  t h e  am endm ent t o  
AS 1 2 . 5 5 . 1 7 5 ( e )  p r o p o s e d  i n  S e c t io n  2 3 , a b o v e .

S e c t io n  2 7 . T h is  s e c t i o n  m akes t h e  e x t e n s io n  o f  t h e  s t a t u t e  o f  
l i m i t a t i o n s  on c r i m i n a l  p r o s e c u t io n s ,  s e t  o u t  i n  S e c t io n  15 a b o v e , 
p r o s p e c t iv e .

Se c t i o n  2 8 . T h is  s e c t i o n  am ends A la s k a  R u le  o f  C r i m i n a l  P r o c e d u r e  
35 t o  p e r m it  a c o u r t  t o  r e d u c e  o r  m o d if y  a m a n d a to r y  s e n te n c e  o f  
im p r is o n m e n t  o f  99 y e a r s ,  i n  a c c o r d a n c e  w i t h  t h e  s e n t e n c in g  
p r o v i s i o n  c o n t a in e d  i n  S e c t io n s  19 a n d  2 1 .
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HB 3 9 6 : "A n A c t  r e l a t i n g  t o  v i o l e n t  c r im e s  a n d  c r i m i n a l  la w  and
p r o c e d u r e s .  "

T h i s  b i l l  m akes n u m e ro u s  c h a n g e s  t o  A l a s k a 's  C r i m i n a l  Code 
i n v o l v i n g  v i o l e n t  c r im e s .  By r a i s i n g  t h e  s e r io u s n e s s  o f  c e r t a i n  
c r im e s  fr o m  o n e  c la s s  t o  a n o t h e r  a n d  b y  p r o v i d i n g  f o r  m a n d a to r y  
s e n t e n c e s  f o r  c e r t a i n  c r im e s ,  t h e  b i l l  w i l l  im p a c t  t h e  D e p a r tm e n t 
b y  i n c r e a s i n g  t h e  p r is o n e r  p o p u l a t i o n  and le n g t h s  o f  s e n te n c e s  o f  
som e p r i s o n e r s .  H o w e v e r, m o s t o f  t h e  o f f e n s e s  a d d r e s s e d  a r e  
a n t i c i p a t e d  t o  o c c u r  i n f r e q u e n t l y  a n d  some o f  t h e  e f f e c t s  w i l l  n o t  
b e c om e  a p p a r e n t  f o r  a t  l e a s t  f i v e  y e a r s .  T h e r e f o r ,  no s i g n i f i c a n t  
f i s c a l  im p a c t  i s  e x p e c t e d .  A s e c t i o n a l  a n a l y s i s  f o l l o w s :

S e c t io n  1 : T i t l e .

S e c t io n s  2 - 4 :  T h e s e  s e c t i o n s  am end t h e  s t a t u t e s  a d d r e s s in g  c e r t a i n
fo r m s  o f  a s s a u l t ,  s u c h  a s  t h o s e  w h ic h  c a u s e  s e r i o u s  p h y s i c a l  i n j u r y  
a s  a r e s u l t  o f  r e p e a t e d ,  r a t h e r  t h a n  s i n g l e  a s s a u l t s ,  a n d  t h o s e  
c o m m it te d  b y  an a d u l t  a g a in s t  a c h i l d  u n d e r  10 y e a r s  o f  a g e . 
B e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e s ,  t h e s e  a m e n d m en ts a r e  
u n l i k e l y  t o  h a v e  s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t io n s  5 - 9 :  T h e s e  s e c t i o n s  am end t h e  s e x u a l  o f f e n s e  s t a t u t e s  t o
i n c l u d e  t h e  c o n d u c t  o f  e n g a g in g  i n  s e x u a l  a c t s  o r  c o n t a c t  w i t h  a 
p e r s o n  who i s  u n a w a re  t h a t  t h e  s e x u a l  c o n t a c t  o r  a c t  i s  b e in g  
c o m m it t e d ,  a n d  s e x u a l  o f f e n s e s  c o m m itte d  b y  a h e a l t h  c a r e  
p r o f e s s i o n a l  d u r in g  p r o f e s s i o n a l  t r e a t m e n t .  S e c t io n  9 a d d s  s e x u a l  
s a d is m  o r  m a s o c h is m  t o  t h e  l i s t  o f  p r o h i b i t e d  b e h a v io r s  d e s c r ib e d  
u n d e r  u n l a w f u l  e x p l o i t a t i o n  o f  a m in o r .  T h e  a m e n d m en ts  a r e  
u n l i k e l y  t o  h a v e  f i s c a l  im p a c t  b e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  
o f f e n s e s .

S e c t io n s  1 0 - 1 2 :  T h e s e  s e c t i o n s  a d d r e s s  " d r iv e  b y  s h o o t in g s "  w h ic h  
w o u ld  becom e C la s s  C f e l o n i e s  e v e n  when n o  o n e  i s  i n j u r e d  o r  
p la c e d  i n  f e a r  b y  t h e  c o n d u c t .  T h e  am endm ents a r e  u n l i k e l y  t o  h a v e  
f i s c a l  im p a c t  n e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e s .

S e c t io n  1 3 : T h is  s e c t i o n  w o u ld  in c lu d e  k n o w in g ly  s e l l i n g  a
f i r e a r m  o r  d e f e n s iv e  w eapon t o  a p e r s o n  u n d e r  18 y e a r s  o f  a g e  
w i t h i n  t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s  i n  t h e  s e c o n d  
d e g r e e .  T h e  am endm ent i s  u n l i k e l y  t o  h a v e  s i g n i f i c a n t  f i s c a l  
im p a c t  b e c a u s e  o f  t h e  a n t i c i p a t e d  in f r e q u e n c y  o f  t h e  o f f e n s e .

S e c t io n  1 4 : T h is  s e c t i o n  p r o h i b i t s  p e r s o n s  u n d e r  a g e  21 fr o m
p o s s e s s in g  d e f e n s iv e  w e a p o n s on t h e  g ro u n d s  o f  o r  on a p a r k in g  l o t  
im m e d ia t e ly  a d ja c e n t  t o  a p u b l i c  o r  p r i v a t e  s c h o o l ,  w i t h o u t  
p e r m is s io n  o f  t h e  s c h o o l a d m i n i s t r a t i o n .  T h is  o f f e n s e  w o u ld  be a 
m is d e m e a n o r . T h is  s e c t i o n  i s  u n l i k e l y  t o  h a v e  s i g n i f i c a n t  f i s c a l  
im p a c t  b e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e  b e in g  c o m m it te d  b y  
a d u l t s .
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S e c t io n s  1 5 , 2 4 , an d  2 5 : T h e s e  s e c t i o n s  e x t e n d  t h e  s t a t u t e  o f
l i m i t a t i o n s  fro m  f i v e  t o  t e n  y e a r s  f o r  t h e  f o l l o w i n g  f e l o n i e s :  
M a n s la u g h t e r ,  C r i m i n a l l y  N e g l ig e n t  H o m ic id e ,  A s s a u l t  i n  a n y  d e g r e e , 
K id n a p p in g  a n d  C u s t o d i a l  I n t e r f e r e n c e ,  A rs o n  i n  t h e  F i r s t  D e g r e e , 
S e x u a l  A s s a u l t  i n  a n y  d e g r e e , S e x u a l A b u se  o f  a M in o r  i n  a n y  
d e g r e e ,  I n c e s t ,  U n la w f u l  E x p l o i t a t i o n  o f  a M in o r ,  R o b b e r y , 
E x t o r t i o n ,  o r  C o e r c io n .  T h e  s t a t u t e  o f  l i m i t a t i o n s  i s  e x te n d e d  
fr o m  f i v e  t o  t w e n t y  y e a r s  f o r  f e l o n y  s e x u a l  o f f e n s e s  i n v o l v i n g  a 
v i c t i m  u n d e r  age 1 6 . T h e  f i s c a l  im p a c t  w i l l  n o t  be f e l t  f o r  a t  
le a s e  f i v e  y e a r s .  No i n f o r m a t i o n  i s  a v a i l a b l e  o n  how m any c r im e s  
g o  u n c h a r g e d  b e c a u s e  o f  t h e  c u r r e n t  f i v e  y e a r  l i m i t a t i o n ,  h o w e v e r  
t h e  f i s c a l  im p a c t  i s  n o t  e x p e c t e d  t o  be s i g n i f i c a n t .

S e c t io n  1 6 : T h is  s e c t i o n  c l a r i f i e s  t h a t  a p e r s o n  c o n v ic t e d  o f
tw o  o r  m o re  c r im e s ,  i n c l u d i n g  m u rd e r  i n  t h e  f i r s t  d e g r e e , may be 
s e n te n c e d  t o  c o n s e c u t iv e  s e n te n c e s  i n  e x c e s s  o f  t h e  te r m  o f  
im p r is o n m e n t  f o r  t h e  m u rd e r  c o n v i c t i o n .  T h e r e  a r e  a lr e a d y  a num ber 
o f  p r is o n e r s  w i t h i n  t h e  D e p a r tm e n t who a r e  s e r v i n g  s u c h  c o n s e c u t iv e  
t e r m s ,  s o  t h i s  am endm ent i s  n o t  e x p e c te d  t o  h a v e  s i g n i f i c a n t  
im p a c t .

S e c t io n  1 7 : T h is  s e c t i o n  p r o v id e s  t h a t  t h e  p r e p o n d e r a n c e  o f
e v id e n c e  s t a n d a r d  o f  p r o o f  a p p l i e s  t o  s e n t e n c in g  p r o c e e d in g s ,  
e x c e p t  a s  p r o v id e d  b y  AS 1 2 . 5 5 . 1 4 5 ( d ) , 1 2 . 5 5 . 1 5 5 ( f ) , a n d  1 2 . 5 5 . 1 6 5 .  
T h i s  am endm ent r e v e r s e s  a r e c e n t  C o u r t  o f  A p p e a ls  r u l i n g  a n d  i s  n o t  
e x p e c t e d  t o  h a v e  s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t io n s  18 & 2 1 : T h e s e  s e c t i o n s  p r o v id e  t h a t  a p e r s o n  c o n v ic t e d
o f  M u r d e r  i n  t h e  f i r s t  d e g r e e  s h a l l  be s e n te n c e d  t o  a m a n d a to r y  
te r m  o f  im p r is o n m e n t  o f  99 y e a r s  an d  s h a l l  n o t  be e l i g i b l e  f o r  
d i s c r e t i o n a r y  p a r o le  w hen t h e  c o n v i c t i o n  i s  f o r  t h e  m u r d e r  o f  a 
c l e a r l y  i d e n t i f i e d  p e a c e  o f f i c e r ,  f i r e  f i g h t e r ,  o r  c o r r e c t i o n a l  
o f f i c e r  e n g a g e d  i n  o f f i c i a l  d u t i e s ,  o r  when t h e  p e r s o n  h a s  b e e n  
p r e v i o u s l y  c o n v ic t e d  o f  M u rd e r  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e .
D ue t o  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e s ,  no s i g n i f i c a n t  f i s c a l  
im p a c t  i s  a n t i c i p a t e d .

S e c t io n s  1 9 , 2 0 , 2 2 , an d  2 3 : T h e s e  s e c t io n s  p r o v id e  t h a t  a c o u r t
m ay n o t  r e f e r  a c a s e  t o  a t h r e e - j u d g e  p a n e l  b a s e d  on t h e  
d e f e n d a n t 's  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  i f  t h e  c o u r t  f i n d s  c e r t a i n  
f a c t o r s  i n  a g g r a v a t io n .  I f  a t h r e e - j u d g e  p a n e l  d e t e r m in e s  t h a t  
m a n i f e s t  i n j u s t i c e  w o u ld  r e s u l t  fr o m  i m p o s i t i o n  o f  a p r e s u m p t iv e  
te r m  an d  a ls o  f i n d s  t h a t  t h e  d e fe n d a n t  h a s  e x c e l l e n t  p o t e n t i a l  f o r  
r e h a b i l i t a t i o n ,  t h e  p a n e l  s h a l l  s e n te n c e  t h e  d e f e n d a n t  t o  t h e  
p r e s u m p t iv e  te r m  an d  o r d e r  t h e  d e fe n d a n t  t o  e n g a g e  i n  a p p r o p r ia t e  
r e h a b i l i t a t i o n  p r o g r a m s . T h e  p a n e l  may t h e n  p r o v id e  t h a t  t h e  
d e f e n d a n t  i s  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  d u r in g  t h e  s e c o n d
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h a l f  o f  t h e  s e n t e n c e ,  i f  t h e  d e fe n d a n t  s u c c e s s f u l l y  c o m p le te s  a l l  
r e h a b i l i t a t i v e  p ro g ra m s  o r d e r e d  b y  t h e  p a n e l .  T h e r e  a r e  n o t  
s i g n i f i c a n t  n u m b e rs  o f  p r is o n e r s  in c a r c e r a t e d  a t  t h i s  t im e  who had 
t h e i r  s e n te n c e s  r e d u c e d  b y  a t h r e e - j u d g e  p a n e l ,  b a s e d  o n  e x c e l l e n t  
p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  t h e r e f o r  t h e  f i s c a l  im p a c t  i s  n o t  
e x p e c t e d  t o  b e s i g n i f i c a n t .
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1 Position T itle
|  Attorney III

N o . o f  Positions Range / Step Barg. U n it 
1 22A PX

1 Time Status S ta ff M onths 
|  PFT 12.0

Location Election District
EBA 92

TYPE O F EXPENDITURE AM OUNT Justification
H B  3 9 6  w ill increase the w o rk lo a d  o f  the Pub lic  D e fe n d e r A gency . Its 
p ro v is io n s  w i l l 1 ) e leva te  certa in  c rim ina l conduct f ro m  m isd em ean o r le v e l to 
a  fe lo n y  c lassifica tion , 2 ) e leva te  certa in  fe lo n y  conduc t to  a  h ighe r 
c la ss fid a tio n  o f  o ffen se , thereby increasing po ten tia l p en a lt ie s , 3 ) extend 
s ign ific an tly  the statute o f  lim ita tion s fo r  m an y  c rim in a l acts, in c lu d ing  
d o u b lin g  the p e riod  fo r  charg ing  crim es aga in st p e rsons a n d  increas ing  b y  
15  y e a rs  the sta tu te  o f  lim ita tion s f o r  sex o ffenses aga in st pe rsons u n d e r 16  \ 
yea rs  o f  age, 4 )  create a m o re  severe c rim ina l p en a lty  f o r  ce rta in  hom ic ide  
o ffen ses (99  yea rs  w ith ou t p a ro le ), and  5 ) m o d ify  ce rta in  sentencing 
p rocedu re s  w h ich  w ill restric t the cou rt's  a b ility  to redu ce  sentences.

W h ile  it is d if f ic u lt  to q u an tify  the extent to  w h ich  these p ro v is ion s  w ill 
increase the Pub lic  D e fen d e r c a se /w o rk lo a d , a re a l increase w ill occur. T he  \ 
p rop o sed  budge t increm ent (one  a tto rn ey  and  associated expenses) rep resen ts 
a conse rva tive  estimate o f  the fiscal im pact o f  H B  396 . i
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C O N T IN U A T IO N  o f  F I S C A L  N O T E  A N A L Y S I S
F o r B ill/R e s o lu t io n  N o. J 'I|S _̂______

T i t l e :  " A n .A c t  r e l a t i n g  t o  v i o l e n t  c r im e s  a n d  c r i m i n a l  la w  an d
p r o c e d u r e s . 11

T h i s  b i l l  m akes a v a r i e t y  o f  c h a n g e s  i n  A l a s k a ’ s C r i m i n a l  C o d e , 
i n c l u d i n g  c h a n g e s  i n  t h e  d e f i n i t i o n  o f  some c r im e s ,  c h a n g e s  a s  t o
t h e  s e v e r i t y  o f  c e r t a i n  o f f e n s e s  a n d  s i g n i f i c a n t  r e v i s i o n s  i n
s e n t e n c in g  p r o c e d u r e s .

T h i s  a n a l y s i s  i s  n o t  in t e n d e d  a s  a p o s i t i o n  p a p e r  b y  t h e  P u b l i c  
D e f e n d e r .  I n s t e a d  a s h o r t  d e s c r i p t i o n  o f  e a c h  o f  t h e  s e c t i o n s  o f  
t h e  b i l l  f o l l o w s  a lo n g  w i t h  t h e  a n t i c i p a t e d  f i s c a l  im p a c t  o n  t h e  
A la s k a  P u b l i c  D e fe n d e r  A g e n c y .

S e c t io n  1 . T i t l e .

S e c t io n  2.. T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 0 0  ( a ) .  I t  e l e v a t e s
r e p e a t e d  m is d e m e a n o r  a s s a u l t s  t o  t h e  l e v e l  o f  a f e l o n y  an d  
a p p a r e n t l y  i s  a r e s p o n s e  t o  a r e c e n t  c o u r t  o f  a p p e a ls  d e c i s i o n  
w h e r e in  t h e  s t a t e  i n i t i a l l y  s u c c e s s f u l l y  p r o s e c u t e d  a n  i n d i v i d u a l  
f o r  a f e l o n y  o n l y  t o  h a v e  t h e  c o n v i c t i o n  r e v e r s e d .  f S . R . D .  v .  
S t a t e  ( c i t a t i o n  o m i t t e d ) . A s a n  a s i d e ,  i f  t h e  s t a t e  h a d  i n i t i a l l y  
p r o c e e d e d  o n  a t h e o r y  o f  p r o s e c u t i o n  b a s e d  on a " c o n t in u o u s  c o u r s e  
o f  c o n d u c t"  a s  r e l a t e s  t o  t h e  r e p e a t e d  a s s a u l t - S /  t h e  f e l o n y  
c o n v i c t i o n  w o u ld  l i k e l y  h a v e  b e e n  l e f t  u n d i s t u r b e d  b y  t h e  a p p e l l a t e  
c o u r t .  I t  i s  n o t  an a r e a  w h ic h  n e c e s s a r i l y  n e e d s  new  l e g i s l a t i o n  
i n  t h a t  t h e  same r e s u l t  c o u ld  b e  a c h ie v e d  a d j u s t i n g  p r o s e c u t o r i a l  
t a c t i c s .

I t  i s  u n l i k e l y  t h i s  s e c t i o n  w i l l  h a v e  a f i s c a l  im p a c t  o n  t h e  P u b l i c  
D e fe n d e r  A g e n c y  i n  t h a t  i t  w i l l  n o t  r e s u l t  i n  m a n y  a d d i t i o n a l  
f e l o n y  c a s e s .

S e c t io n  3 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 1 0 ( a )  w i t h  t h e  same 
r e s u l t  a s  s e c t i o n  2 e x c e p t  t h e  r e p e a t e d  a s s a u l t s  a r e  o n l y  e l e v a t e d  
t o  a c la s s  B f e l o n y  a s  o p p o s e d  t o  t h e  A f e l o n y  a b o v e .  No l i k e l y  
f i s c a l  im p a c t .

S e c t io n  4 .  T h is  e e c t io n  am ends t h e  a s s a u l t  i n  t h e  t h i r d  d e g r e e  
s t a t u t e  [AS 1 1 . 4 1 . 2 2 ( a ) )  b y  p r o v i d i n g  t h a t  a m is d e m e a n o r  a s s a u l t  
c o m m it te d  a g a in s t  a v i c t i m  who i s  u n d e r  t h e  a g e  o f  10 c a n  be 
c h a r g e d  w i t h  a f e l o n y  a s s a u l t .  T h i s  a m e n d m e n t i s  b a s e d  o n  c r i m i n a l  
c o n d u c t  d e f in e d  as r e c k l e s s l y  c a u s in g  p h y s i c a l  i n j u r y  t o  a n o t h e r  
p e r s o n ,  o r  w i t h  c r i m i n a l  n e g l ig e n c e  c a u s in g  p h y s i c a l  i n j u r y  t o  
a n o t h e r  p e r s o n  b y  m eans o f  a d a n g e r o u s  i n s t r u m e n t .  T h e  e f f e c t  w i l l  
be t o  c o n s i d e r a b l y  b r o a d e n  f e l o n y  a s s a u l t  c o n d u c t  a g a i n s t  c h i l d r e n .  
I n  f a c t  t h e  r e v i s i o n  m ay b e  o v e r b r o a d  a n d  s u b j e c t  t o  a 
c o n s t i t u t i o n a l  c h a l le n g e ,  W h i le  a n y  p r o j e c t i o n  a s  t o  t h e  n u m b e r  o f  
c a s e s  w h ic h  w i l l  be m ade u n d e r  t h i s  s e c t i o n  i s  s p e c u l a t i v e ,  t h e r e  
i s  a r e a l  p o s s i b i l i t y  t h a t  s u c h  a n  a m e n d m e n t w i l l  h a v e  a f i s c a l  
im p a c t  o n  t h e  P u b l ic  D e fe n d e r  A g e n c y .
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For Bill/Resolution No. 11E_:??6--------

S e c t io n  5 .  T h i s  am endm ent t o  AS 1 1 . 4 1 . 4 1 0 ( a )  i s  i n  d i r e c t  r e s p o n s e  
t o  t h e  D r .  A ke c a s e  w h e r e in  s a id  h e a l t h  c a r e  w o r k e r  w as c o n v i c t e d  
o f  h a v in g  s e x  w i t h  h i s  p a t i e n t s  w h i l e  t h e y  w e r e  o n  t h e  e x a m in in g  
t a b l e .  B e c a u s e  o f  a p e r c e iv e d  lo o p h o l e  i n  t h e  la w  t h i s  a m e n d m en t 
h a s  b e e n  p r o p o s e d ,  I n  f a c t  D r , A ke  w as c o n v i c t e d  a n d  s e n t e n c e d ,  i t  
I t  i s  u n l i k e l y  t h a t  t h i s  p r o p o s e d  c h a n g e  i n  t h e  la w  w i l l  h a v e  
f i s c a l  im p a c t  on t h e  P u b l i c  D e fe n d e r  A g e n c y .

s e c t i o n  6. s i m i l a r  t o  s e c t i o n  5 a b o v e .  No im p a c t .

s e c t i o n  7 . '  A n am endm ent t o  AS 1 1 . 4 1 . 4 2 5 ( a ) . I t  a m ends t h e  s t a t u t e  
t o  c r e a t e  a f e l o n y  o f f e n s e  f o r  o n e  w ho e n g a g e s  i n  s e x u a l  c o n t a c t  
w i t h  a p e r s o n  who i s  u n a w a r e  t h a t  a s e x u a l  a c t  i s  b e in g  c o m m it t e d .  
T h e s e  c a s e s  a r e  e x c e e d in g ly  r a r e  a n d  w o u ld  n o t  l i k e l y  h a v e  a f i s c a l  
im p a c t  o n  t h i s  a g e n c y .

S e c t io n  8. T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 5 5 ( a ) .  T h e  am en dm en t 
a d d s  s e x u a l  m a s o c h is m  o r  s a d is m  t o  a l i s t  o f  p r o s c r ib e d  s e x u a l  
a c t i v i t i e s  w i t h  c h i l d r e n  u n d e r  t h e  a g e  o f  18 y e a r s .  No f i s c a l  

im p a c t .

s e c t i o n  9 .  D e f i n i t i o n s  o n l y .  No f i s c a l  im p a c t .

S e c t io n  1 0 . T h is  am en dm en t t o  AS 1 1 , 6 1 . J 0 0 ( a )  m o d i f i e s  t h e  c r im e
o f  M is c o n d u c t  I n v o l v i n g  W eapons w h e r e in  s o m e o n e  d is c h a r g e s  a
f i r e a r m  f r o m  a m o v in g  v e h i c l e .  I t  w o u ld  c h a n g e  t h e  o f f e n s e  fr o m  a
c l a s s  A m is d e m e a n o r  t o  a c la s s  C f e l o n y .  A p p a r e n t l y  i t  i s  i n  
r e s p o n s e  t o  " d r i v e - b y "  s h o o t i n g s ,  a l t h o u g h  i t  w o u ld  p r o b a b ly  m o re  
c o m m o n ly  b e  c o m m itte d  i n  A la s k a  b y  p e o p le  s h o o t i n g  a t  r o a d  s ig n s  
fr o m  t h e i r  c a r s .  No f i s c a l  im p a c t .

S e c t io n  1 1 . T h is  a l lo w s  p e a c e  o f f i c e r s  t o  f i r e  fr o m  t h e i r  v e h i c l e s  
w i t h o u t  v i o l a t i n g  t h e  la w .  S e e  s e c t i o n  10 a b o v e .  No f i s c a l  
im p a c t .

S e c t io n  1 2 . T h is  p r o v id e s  an  a f f i r m a t i v e  d e f e n s e  f o r  h u n t i n g  a n d  
f i s h i n g  ( ? )  fro m  a m o v in g  v e h i c l e  a s  r e l a t e s  t o  s e c t i o n  10 a b o v e . 
A p p a r e n t l y  i t  i s  t h e  sn o w  m a c h in e  o r  t h r e e  w h e e le r  e x c e p t io n  t o  
s h o o t i n g  fr o m  a m o v in g  v e h i c l e .  No f i s c a l  im p a c t .

S e c t i o n  j ? ,  An am endm ent t o  AS 1 1 . 6 1 . 2 1 0 ( a ) . T h i s  p r o p o s e d  c h a n g e  
i n  t h e  la w  p r e c lu d e s  so m e o n e  fr o m  s e l l i n g  a f i r e a r m  o r  d e f e n s iv e  
w e a p o n  t o  a p e r s o n  u n d e r  18 y e a r s  o f  a g e . U nknow n f i s c a l  im p a c t ,

S_e_c t i o n —14_;_ T h is  s e c t i o n  d e a ls  w i t h  t h e  c r e a t i o n  o f  a  new c r im e  
w h e r e in , a n  i n d i v i d u a l  who p o s s e s s e d  a d e f e n s i v e  w e a p o n  o n  a s c h o o l 
g r o u n d  i s  s u b j e c t  t o  p r o s e c u t io n .  No s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t io n  1 5 . T h is  s e c t i o n  in c r e a s e s  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  
m a n y o f  t h e  c r im e s  a g a in s t  p e r s o n s .  F o r  e x a m p le  u n d e r  p r e s e n t  la w  
m a n s la u g h t e r ,  c r i m i n a l l y  n e g l i g e n t  h o m ic id e ,  f e l o n y  a s s a u l t s ,



C O N T IN U A T IO N  o f  F I S C A L  N O T E  A N A L Y S I S
For Bill/Resolution No. ---------

• s e x u a l  a s s a u l t s ,  a n d  o t h e r  s e r io u s  c r im e s  a g a i n s t  p e r s o n s  m u s t be 
i n i t i a t e d  w i t h i n  5 y e a r s  o f  t h e i r  c o m m is s io n .  T h e  am endm ent 
c o n t a in e d  i n  s e c t i o n  15 d o u b le s  t h e  a m o u n t o f  t i m e  ( t o  10 y e a r s )  
a v a i l a b l e  t o  p r o s e c u t e  t h e s e  and o t h e r  o f f e n s e s .  F u r t h e r m o r e  t h e  
a m e n d m e n t e x t e n d s  t o  20 y e a r s  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  f e l o n y  
s e x u a l  o f f e n s e s  i n v o l v i n g  v i c t i m s  u n d e r  t h e  a g e  o f  1 6 , B e c a u s e  
t h i s  a m e n d m e n t was p r o m p te d  b y  la w  e n fo r c e m e n t  c o m p l a i n t s  t h a t  many 
c a s e s  w e r e  l o s t  b e c a u s e  o f  t h e  p r e s e n t  s t a t u t e  o f  l i m i t a t i o n s  i t  i s  
e x p e c t e d  t h a t  t h i s  c h a n g e  w i l l  h a v e  a r e a l  f i s c a l  im p a c t  on t h e  
P u b l i c  D e fe n d e r  A g e n c y . O b v io u s ly  t h e  im p a c t  w i l l  b e  d e f e r r e d  
s o m e w h a t i n  t h a t  S e c t io n  25 o f  t h i s  b i l l  m a k e s t h i s  p r o p o s e d  c h a n g e  
p r o s p e c t i v e  o n l y .  I n  o t h e r  w o r d s , t h e  a m e n d m e n t w o u ld  n o t  a p p ly  t o  
o f f e n s e s  w h ic h  may h a v e  o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  
c h a n g e  i n  t h e  la w .

S e c t io n  1 6 . T h is  s e c t i o n  am ends AS 1 2 . 5 5 . 0 2 5 ( e )  a n d  r e l a t e s  t o  t h e  
r u l e s  c o n c e r n in g  c o n s e c u t i v e  s e n te n c e s  i n  t h e  c o n t e x t  o f  m u rd e r  
c o n v i c t i o n s .  No f i s c a l  im p a c t .

S e c t io n  1 7 . T h is  i s  a n o t h e r  am endm ent t o  T i t l e  12 a n d  c o n c e r n s  
s e n t e n c i n g  p r o c e d u r e .  I t  i s  an e f f o r t  t o  r e v e r s e  a C o u r t  o f  
A p p e a ls  d e c i s i o n  c o n c e r n in g  t h e  a p p l i c a b l e  s t a n d a r d  o f  p r o o f  i n  
s e n t e n c i n g  h e a r in g s .  I f  p a s s e d  i t  i s  e x p e c t e d  t o  g e n e r a t e  
a d d i t i o n a l  l i t i g a t i o n  r e l a t e d  t o  s e n t e n c in g  h e a r i n g s  a s  w e l l  as 
a d d i t i o n a l  a p p e a ls  b a s e d  o n  t h e  c h a l le n g e d  u s e  o f  p r i o r  b a d  a c t s ,  
c o n v i c t i o n s ,  e t c .  I t  i s  e x p e c te d  t o  h a v e  a n  e f f e c t  o n  p u b l i c  
d e f e n d e r  w o r k .

S e c t io n  1 8 . T h i s  a m e n d m en t t o  T i t l e  12 p r o v i d e s  t h a t  a n  i n d i v i d u a l  
c o n v i c t e d  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e ,  w h e r e  t h e  v i c t i m  was a 
p e a c e  o f f i c e r ,  f i r e  f i g h t e r ,  o r  c o r r e c t i o n a l  o f f i c e r  e n g a g e d  i n  t h e  
p e r fo r m a n c e  o f  o f f i c i a l  d u t i e s ,  w i l l  r e c e i v e  a 99 y e a r  s e n te n c e  
w i t h o u t  p a r o l e .  T h i s  a m e n d m e n t i n  e s s e n c e  r e s u r r e c t s  t h e  s e n te n c e  
o f  l i f e  im p r is o n m e n t  f o r  t h i s  c h a r a c t e r  o f  c r im e ,  T h i s  m a n d a to r y  
s e n t e n c e  w o u ld  a l s o  a p p ly  t o  an i n d i v i d u a l  c o n v i c t e d  o f  m u r d e r  i n  
t h e  f i r s t  o r  s e c o n d  d e g r e e  who h a s  a p r i o r  m u r d e r  c o n v i c t i o n .  I n  
t e r m s  o f  f i s c a l  im p a c t  i t  i s  a n t i c i p a t e d  t h a t  t h e s e  c a s e s  w o u ld  p u t  
a s i g n i f i c a n t  d r a i n  on t h e  p u b l i c  d e f e n d e r  c o n t r a c t u a l  b u d g e t  i n  
t h a t  t h e y  w o u ld  c a r r y  t h e  h i g h e s t  s a n c t i o n  p o s s i b l e  u n d e r  A la s k a  
la w  a n d  w o u ld  t h e r e f o r e  dem and a d i s p r o p o r t i o n a t e  a m o u n t o f  
a t t o r n e y  t i m e ,  i n v e s t i g a t i v e  t im e  a n d  c o n t r a c t u a l  r e s o u r c e s .  
F o r t u n a t e l y  i t  i s  n o t  a n t i c i p a t e d  t h a t  t h e r e  w o u ld  b e  m any o f  th e s e  
c a s e s  o n  a p e r  y e a r  b a s i s .  S t i l l  t h e r e  w o u ld  b e  some f i s c a l  
im p a c t ,  o n  b o t h  a t t o r n e y  r e s o u r c e s  an d  t h e  c o n t r a c t u a l  b u d g e t .

S e c t io n  1 9 . T h is  s e c t i o n  m o d i f i e s  t h e  s e n t e n c i n g  la w s  o f  A la s k a  
t h r o u g h  an  a m e n d m e n t o f  AS 1 2 . 5 5 , 1 6 5 .  T h i s  a m e n d m e n t p r o p o s e s  t o  
s e v e r e l y  r e s t r i c t  r e f e r r a l  o f  c a s e s  t o  t h e  t h r e e  ju d g e  p a n e l  f o r  
c o n s i d e r a t i o n  o f  r e h a b i l i t a t i o n  p o t e n t i a l  o f  a d e f e n d a n t .  W ith  
r e d u c e d  h o p e  o f  g e t t i n g  a r e f e r r a l  t o  t h e  t h r e e  ju d g e  p a n e l ,  m any 
d e f e n d a n t s  who a r e  s u b j e c t  t o  p r e s u m p t iv e  s e n t e n c i n g  m ay e l e c t  t o
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. t a k e  t h e i r  c a s e  t o  t r i a l .  I n  e f f e c t  t h e y  w i l l  h a v e  n o t h i n g  t o  l o s e  
b y  e x e r c i s i n g  t h e i r  r i g h t  t o  a j u r y  t r i a l .  F u r t h e r m o r e  s e n t e n c i n g  
h e a r i n g s  t h e m s e lv e s  w i l l  becom e m o re  a d v e r s a r i a l  a n d  t h e  c a l l i n g  o f  
w i t n e s s e s  w i l l  becom e m ore f r e q u e n t  a t  s u c h  h e a r in g s  i n  a n  e f f o r t  
t o  a v o id  t h e  f i n d i n g  o f  c e r t a i n  a g g r a v a t e s  w h ic h  w o u ld  p r e c lu d e  
r e f e r r a l  t o  t h e  t h r e e  ju d g e  p a n e l  u n d e r  t h e  p r o p o s e d  a m e n d m e n t. 
T h i s  t r a n s l a t e s  i n t o  som e in c r e a s e  i n  t h e  p u b l i c  d e f e n d e r  w o r k ,  
a l t h o u g h  i t  i s  d i f f i c u l t  t o  q u a n t i f y .

S e c t i o n  2 0 . T h is  s e c t i o n ,  t o  a  l e s s e r  e x t e n t ,  w i l l  h a v e  t h e  sam e 
f i s c a l  im p a c t  on t h e  P u b l i c  D e f e n d e r  A g e n c y  a s  s e c t i o n  19 i n  t h a t  
i t  r e s t r i c t s  t h e  a b i l i t y  o f  t h e  t h r e e  ju d g e  p a n e l  t o  r e d u c e  
p r e s u m p t iv e  s e n t e n c e s .  T h e  t r i a l  o p t i o n  f o r  a d e f e n d a n t  f a c i n g  
p r e s u m p t iv e  j a i l  t im e  w o u ld  l o o k  m o re  a t t r a c t i v e  i f  s e c t i o n s  19 a n d  
20 a r e  p a s s e d  i n  t o  la w .  As t r i a l s  a r e  b y  f a r  t h e  m o s t  t i m e  
c o n s u m in g  a n d  e x p e n s iv e  fo r m  o f  l i t i g a t i o n  f o r  t h e  P u b l i c  D e f e n d e r  
A g e n c y  t h e  f i s c a l  im p a c t  c o u ld  b e  s i g n i f i c a n t .

S e c t i o n  2 1 . T h is  s e c t i o n  am ends t h e  p a r o l e  s t a t u t e  s o  a s  t o  m ake 
i t  c o n s i s t e n t  w i t h  s e c t i o n  18 a b o v e .

S e c t i o n  22 a n d  2 3 . T h e s e  s e c t i o n s  m a ke  a m e n d m e n ts  t o  t h e  p a r o l e  
s t a t u t e  c o n s i s t e n t  w i t h  t h e  c h a n g e s  i n  t h e  t h r e e  ju d g e  p a n e l  
p r o c e d u r e  o u t l i n e d  i n  s e c t i o n  20.

S e c t i o n  2 4 . T h is  s e c t i o n  r e p e a l s  AS 1 2 . 1 0 . 0 2 0 ( c )  f o r  p u r p o s e s  o f  
e x t e n d in g  t h e  s t a t u t e  o f  l i m i t a t i o n  i n  c e r t a i n  s e x  c a s e s  a s  
d is c u s s e d  i n  s e c t i o n  15 a b o v e .

S e c t i o n  2 5 . T h is  B e c t io n  c o n t a i n s  t h e  p r o s p e c t i v e  a p p l i c a t i o n  o f  
t h e  e x p a n d e d  s t a t u t e  o f  l i m i t a t i o n s  a m e n d m e n ts  c o n t a in e d  i n  s e c t i o n  
15 a b o v e .

SUMMARY

T h e  d i s c u s s i o n  a b o v e  i n d i c a t e s  t h a t  m a n y o f  t h e  p r o v i s i o n s  
c o n t a in e d  i n  HB 396 a r e  f i s c a l l y  i n s i g n i f i c a n t .  O t h e r s ,  h o w e v e r ,  
w i l l  h a v e  a f i s c a l  im p a c t  on t h e  A la s k a  P u b l i c  D e f e n d e r  A g e n c y , 
A d d i t i o n a l  c a s e s ,  a d d i t i o n a l  t r i a l s ,  m o r e  p r o t r a c t e d  s e n t e n c i n g  
h e a r in g s  a l l  add up t o  an in c r e a s e d  w o r k  l o a d .  I t  s h o u l d  b e  n o t e d  
t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  p r o v i s i o n s ,  f o r  e x a m p le ,  w e r e  
in t r o d u c e d  i n  t h i s  b i l l  b e c a u s e  p o l i c e  w e r e  c o m p la in i n g  t h a t  m a n y  
c a s e s  w e re  g o in g  u n p r o s e c u te d  b e c a u s e  t h e y  f e l l  o u t s i d e  o f  t h e  
a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s .  . W h i l e  n e i t h e r  t h e  p o l i c e  n o r  
t h e  D e p a r tm e n t  o f  Law h a v e  p r o v i d e d  s t a t i s t i c s  c o n c e r n in g  
a d d i t i o n a l  c a s e s  w h ic h  m ig h t  b e  p r o s e c u t e d ,  s u f f i c e  i t  t o  s a y  t h e  
w o r k  1. ad i s  g o in g  t o  go u p , n o t  d o w n , i f  HB 3 9 6  p a s s e s ,  No 
r e a s o n a b le  p e r s o n  w o u ld  c o n c lu d e  o t h e r w i s e .

I t  i s  d i f f i c u l t  t o  p r o j e c t  t h e  a m o u n t o f  a d d i t i o n a l  w o r k  w h ic h  w i l l  
b e  g e n e r a t e d  b y  HB 3 9 6 ,  F o r  t h a t  r e a s o n  a v e r y  c o n s e r v a t i v e



FISCAL NOTE

STATE OF ALASKA BILL NO. HB396
1992 LEGISLATIVE SESSION

ANALYSIS: (continued)

Approach is taken by this agency in terms of fiscal impact. It is anticipated that one additional attorney will be needed in 
Anchorage to absorb the work created through this bill. This lawyer would travel on an "as needed" basis to other office 
locations.

BUDGET ANALYSIS - HB 396

100 • Attorney III (Anchorage) 76.7

200 - Travel 2.0
300 - Contractual

Office Space, Experts

400 - Supplies

20.0
1.5

500 - Equipment (One Time) 2.0
Total 102.2
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F o r  B i l l / R e s o l u t i o n  N o . H £  3^4?

T i t l e :  " An A c t  r e l a t i n g  t o  v i o l e n t  c r im e s  a n d  c r i m i n a l  la w  a n d
p r o c e d u r e s ."

T h is  b i l l  m akes n u m e ro u s c h a n g e s  t o  A l a s k a 's  C r i m i n a l  
C ode i n v o l v i n g  v i o l e n t  c r im e s .  A s e c t i o n - b y - s e c t i o n  a n a l y s i s  
f o l l o w s  b e lo w .

S e c t io n  1 . T i t l e .

S e c t io n  2 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 0 0 ( a )  t o  i n c l u d e  w i t h i n  
t h e  c r im e  o f  a s s a u l t  i n  t h e  f i r s t  d e g r e e  r e c k l e s s l y  c a u s in g  s e r i o u s  
p h y s i c a l  i n j u r y  t o  a n o t h e r  b y  r e p e a t e d  a s s a u l t s  u s in g  a d a n g e r o u s  
i n s t r u m e n t ,  e v e n  i f  e a c h  a s s a u l t  i n d i v i d u a l l y  d o e s  n o t  c a u s e  
s e r i o u s  p h y s i c a l  i n j u r y .  T h is  am endm ent i s  i n  r e s p o n s e  t o  t h e  
r e c e n t  c o u r t  o f  a p p e a ls  d e c i s i o n  i n  S . R . D .  v .  S t a t e , 817 P . 2d 484 
( A la s k a  A p p . 1 9 9 1 ) .  I t  w i l l  n o t  h a v e  an  im p a c t  o n  t h e  D e p a r tm e n t  
o f  Law b e c a u s e , w h e re  i t  i s  now n e c e s s a r y  t o  p r o v e  s e v e r a l  
m is d e m e a n o r s , t h e  am endm ent w i l l  a l l o w  t h e  s t a t e  t o  p r o v e  a s i n g l e  
c la s s  A f e l o n y ,  i n s t e a d .  T h is  c r im e  u s u a l l y  a r i s e s  w hen a. c h i l d  i s  
s u b je c t e d  t o  r e p e a t e d  p h y s i c a l  a b u s e .

S e c t io n  3 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 1 0 ( a )  t o  i n c l u d e  i n  t h e  
d e f i n i t i o n  o f  t h e  c r im e  o f  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  r e c k l e s s l y  
c a u s in g  s e r io u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  b y  r e p e a t e d  a s s a u l t s ,  
e v e n  i f  e a c h  a s s a u l t  i n d i v i d u a l l y  d o es n o t  c a u s e  s e r io u s  p h y s i c a l  
i n j u r y .  T h e  r e s u l t  o f  t h i s  am endm ent i s  t h e  sam e as S e c t i o n  2 ,  
e x c e p t  t h a t  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  i s  a c la s s  B f e l o n y  
b e c a u s e  o f  t h e  a b s e n c e  o f  a d a n g e r o u s  in s t r u m e n t .

S e c t io n  4 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 2 0 ( a )  t o  p r o v id e  t h a t  a 
p e r s o n ,  who i s  18 y e a r s  o f  a g e  o r  o l d e r  a n d  who v i o l a t e s  AS
1 1 . 4 1 . 2 3 0 ( a ) ( 1 )  o r  ( a ) ( 2 )  w hen t h e  v i c t i m  o f  t h e  o f f e n s e  i s  u n d e r
t h e  a g e  o f  10, c o m m its  t h e  c r im e  o f  a s s a u l t  i n  t h e  t h i r d  d e g r e e .  
T h is  c o n d u c t ,  r e c k l e s s l y  c a u s in g  p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n ,  
o r  w i t h  c r i m i n a l  n e g l ig e n c e  c a u s in g  p h y s i c a l  i n j u r y  t o  a n o t h e r  
p e r s o n  b y  m eans o f  a d a n g e ro u s  in s t r u m e n t ,  i s  u s u a l l y  a c l a s s  A 
m is d e m e a n o r . U n d e r t h i s  a m e n d m en t, h o w e v e r , t h e  o f f e n s e  i s  
in c r e a s e d  t o  a c la s s  C f e l o n y  w hen i t  i s  c o m m it te d  b y  a n  a d u l t  
a g a i n s t  a c h i l d  u n d e r  10 y e a r s  o f  a g e . T h e am endm ent i s  u n l i k e l y  
t o  h a v e  a f i s c a l  im p a c t  b e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e .

S e c t io n  5 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 1 0 ( a )  t o  i n c l u d e  i n  t h e  
c r im e  o f  s e x u a l  a s s a u l t  i n  t h e  f i r  -  d e g r e e  t h e  c o n d u c t  o f  e n g a g in g  
i n  s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  who i s  u n a w a re  t h a t  a s e x u a l  
a c t  i s  b e in g  c o m m it te d  i f  t h e  o f f e n d e r  i s  a h e a l t h  c a r e  w o r k e r ,  a n d  
t h e  c o n d u c t  o c c u r s  w h i l e  t h e  o f f e n d e r  i s  p r o v i d i n g  p r o f e s s i o n a l  
t r e a t m e n t  o f  t h e  v i c t i m .  T h is  am endm ent w i l l  h a v e  l i t t l e  im p a c t  o n
t h e  d e p a r tm e n t  b e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e .

S e c t i o n  6. T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 2 0 ( a )  t o  i n c l u d e  i n  t h e  
c r im e  o f  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  t h e  c o n d u c t  o f
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e n g a g in g  i n  s e x u a l  c o n t a c t  w i t h  a p e r s o n  who i s  u n a w a re  t h a t  a 
s e x u a l  a c t  i s  b e in g  c o m m it te d  i f  t h e  o f f e n d e r  i s  a h e a l t h  c a r e  
w o r k e r ,  and t h e  c o n d u c t  o c c u r s  w h i le  t h e  o f f e n d e r  i s  p r o v i d i n g  
p r o f e s s i o n a l  t r e a t m e n t  t o  t h e  v i c t i m .  T h e  am endm ent a l s o  a d d s t o  
t h e  o f f e n s e  o f  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  t h e  c o n d u c t  o f  
e n g a g in g  i n  s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  who i s  u n a w a re  t h a t  a 
s e x u a l  a c t  i s  b e in g  c o m m it te d  (w hen t h e  o f f e n d e r  i s  n o t  a h e a l t h  
c a r e  p r o v i d e r ) . T h e s e  c h a n g e s  a r e  n o t  e x p e c t e d  t o  h a v e  a f i s c a l  
im p a c t  o n  t h e  d e p a r tm e n t .

S e c t io n  7 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 2 5 ( a )  t o  i n c l u d e  i n  t h e  
c r im e  o f  s e x u a l  a s s a u l t  i n  t h e  t h i r d  d e g r e e  t h e  c o n d u c t  o f  e n g a g in g  
i n  s e x u a l  c o n t a c t  w i t h  a p e r s o n  who i r  u n a w a re  t h a t  a s e x u a l  a c t  i s  
b e in g  c o m m it te d . T h is  s e c t i o n  i s  n o t  e x p e c t e d  t o  h a v e  a f i s c a l  
im p a c t  o n  t h e  d e p a r tm e n t .

S e c t io n  8. T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 5 5 ( a )  t o  i n c l u d e  w i t h i n  
t h e  c r im e  o f  u n l a w f u l  e x p l o i t a t i o n  o f  a m in o r  t h e  c o n d u c t  o f  
k n o w in g ly  in d u c in g  o r  e m p lo y in g  a c h i l d  u n d e r  18 y e a r s  o f  age t o  
e n g a g e  i n ,  o r  p h o t o g r a p h in g ,  f i l m i n g ,  r e c o r d in g ,  o r  t e l e v i s i n g  a 
c h i l d  u n d e r  18 y e a r s  o f  age e n g a g e d  i n  s e x u a l  m a s o c h is m  o r  s a d is m . 
T h is  c h a n g e  s h o u ld  h a v e  no f i s c a l  im p a c t  on t h e  d e p a r t m e n t .

S e c t io n  9 . T h is  s e c t i o n  p r o v id e s  d e f i n i t i o n s  f o r  t h e  te r m s  " h e a l t h  
•’.a r e  w o r k e r "  a n d  " s e x u a l  a c t . "

S e c t io n  1 0 . T h is  s e c t i o n  am ends AS 1 1 . 6 1 . 2 0 0 ( a )  t o  i n c l u d e  w i t h i n  
t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w eap ons i n  t h e  f i r s t  d e g r e e  t h e  
a c t  o f  d is c h a r g in g  a f i r e a r m  fro m  a m o v in g  p r o p e l l e d  v e h i c l e .  
C o n s e q u e n t ly ,  " d r i v e - b y "  s h o o t in g s  w o u ld  becom e a c la s s  C f e l o n y  
e v e n  w hen no o n e  i s  i n j u r e d  o r  p la c e d  i n  f e a r  b y  t h e  c o n d u c t .  T h is  
s e c t i o n  i s  n o t  e x p e c t e d  t o  h a v e  a f i s c a l  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t io n  1 1 . T h is  s e c t i o n  am ends AS 1 1 . 6 1 . 2 0 0 ( d )  t o  p r o v id e  t h a t  as
an e x c e p t io n  t o  AS 1 1 . 6 1 . 2 0 0 ( a ) ( 1 1 ) ,  a p e a c e  o f f i c e r  a c t i n g  w i t h i n  
t h e  s c o p e  a n d  a u t h o r i t y  o f  e m p lo y m e n t may f i r e  a w e a p o n  fr o m  a 
m o v in g  v e h i c l e .  T h is  am endm ent w i l l  h a v e  no f i s c a l  im p a c t  o n  t h e  
d e p a r t m e n t .

S e c t io n  1 2 . T h is  s e c t i o n  am ends AS 1 1 . 6 1 . 2 0 0  t o  m ake i t  a n  
a f f i r m a t i v e  d e fe n s e  t o  a p r o s e c u t io n  u n d e r  AS 1 1 . 6 1 . 2 1 0 ( a ) ( 1 1 )  t h a t  
t h e  p e r s o n  who d is c h a r g e d  t h e  f i r e a r m  fr o m  a m o v in g  v e h i c l e  was 
e n g a g e d  i n  a l a w f u l  h u n t in g  o r  f i s h i n g  a c t i v i t y  a t  t h e  t i m e .  T h is  
am endm ent w i l l  h a v e  no f i s c a l  im p a c t  on t h e  d e p a r tm e n t .

S e c t io n  1 3 . T h is  s e c t i o n  amends AS 1 1 . 6 1 . 2 1 0 ( a )  t o  i n c l u d e  
k n o w in g ly  s e l l i n g  a f i r e a r m  o r  d e f e n s iv e  w eapon t o  a p e r s o n  u n d e r  
18 y e a r s  o f  ag e  w i t h i n  t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s i n  
t h e  s e c o n d  d e g r e e .  T h is  am endm ent w i l l  n o t  h a v e  a f i s c a l  im p a c t .

S e c t i o n  1 4 . T h is  s e c t i o n  am ends AS 1 1 . 6 1 . 2 2 0 ( a )  t o  p r o v i d e  t h a t  a
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p e r s o n  c o m m its  t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s i n  t h e  
t h i r d  d e g r e e  i f  t h e  p e r s o n  k n o w in g ly  p o s s e s s e s  a d e f e n s iv e  w e a p o n  
w i t h i n  t h e  g ro u n d s  o f  o r  o n  a p a r k in g  l o t  im m e d ia t e ly  a d ja c e n t  t o  
a p u b l i c  o r  p r i v a t e  p r e s c h o o l ,  e le m e n t a r y ,  j u n i o r  h i g h ,  o r  
s e c o n d a r y  s c h o o l w i t h o u t  t h e  p e r m is s io n  o f  t h e  c h i e f  a d m i n i s t r a t i v e  
o f f i c e r  o f  t h e  s c h o o l  o r  d i s t r i c t  o r  t h e  d e s ig n e e  o f  t h e  c h i e f  
a d m i n i s t r a t i v e  o f f i c e r .  A p e r s o n  21 y e a r s  o f  age o r  o l d e r  i s  
e x e m p te d  fr o m  t h i s  p r o v i s i o n .  T h is  am endm ent w i l l  n o t  c a u s e  a 
f i s c a l  im p a c t .

S e c t io n  1 5 . T h is  s e c t i o n  am ends AS 1 2 . 1 0 . 0 1 0 ,  t h e  s t a t e ' s  g e n e r a l  
s t a t u t e  o f  t im e  l i m i t a t i o n s  f o r  c r i m i n a l  p r o s e c u t io n s ,  t o  p r o v id e  
t h a t  t h e  c u r r e n t  5 - y e a r  l i m i t a t i o n  w i t h i n  w h ic h  a n  in d ic t m e n t  m u s t 
b e  fo u n d  o r  an  i n f o r m a t i o n  o r  c o m p la in t  m u s t b e  i n s t i t u t e d ,  s h a l l  
be  e x te n d e d  t o  10 y e a r s  f o r  t h e  f o l l o w i n g  f e l o n i e s :

M a n s la u g h t e r
C r i m i n a l l y  N e g l ig e n t  H o m ic id e  
A s s a u l t  i n  a n y  d e g r e e
K id n a p p in g  a n d  C u s t o d i a l  I n t e r f e r e n c e  
A r s o n  i n  t h e  f i r s t  d e g re e  
S e x u a l  A s s a u l t  i n  a n y  d e g r e e  
S e x u a l  A b u s e  o f  a M in o r  i n  a n y  d e g r e e  
I n c e s t
U n la w f u l  E x p l o i t a t i o n  o f  a M in o r  
R o b b e r y ,  E x t o r t i o n ,  o r  C o e r c io n

H o w e v e r , t h e  s e c t i o n  a l s o  p r o v id e s  t h a t  t h e  c u r r e n t  5 - y e a r  
l i m i t a t i o n  s h a l l  be e x te n d e d  t o  20 y e a r s  a f t e r  t h e  c o m m is s io n  o f  a 
f e l o n y  s e x u a l  o f f e n s e ,  i n c l u d i n g  t h o s e  l i s t e d  a b o v e , i n v o l v i n g  a 
v i c t i m  u n d e r  t h e  age o f  1 6 . As p r o v id e d  i n  S e c t io n  25 o f  t h e  b i l l ,  
t h e  am endm ent o f  t h e  s t a t u t e  o f  l i m i t a t i o n s  w i l l  b e  p r o s p e c t iv e  
o n l y .  C o n s e q u e n t ly ,  t h e r e  w i l l  be no f i s c a l  im p a c t  f o r  a t  l e a s t  5 
y e a r s . A lt h o u g h  i n f o r m a t i o n  t h a t  w o u ld  i n d i c a t e  how m any c r im e s  go 
u n c h a r g e d  u n d e r  t h e  c u r r e n t  5 - y e a r  l i m i t a t i o n  i s  n o t  a v a i l a b l e ,  t h e  
d e p a r tm e n t  d o e s  n o t  a n t i c i p a t e  t h a t  t h i s  am endm ent w i l l  h a v e  a 
s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t io n  1 6 . T h is  s e c t i o n  am ends AS 1 2 . 5 5 . 0 2 5 ( e )  t o  c l a r i f y  t h a t  a 
p e r s o n  c o n v ic t e d  o f  tw o  o r  m ore  c r im e s ,  i n c l u d i n g  m u rd e r  i n  t h e  
f i r s t  d e g r e e , m ay b e  s e n te n c e d  t o  c o n s e c u t iv e  s e n te n c e s  i n  e x c e s s  
o f  t h e  te r m  o f  im p r is o n m e n t  f o r  t h e  m u rd e r  c o n v i c t i o n .  T h is  i s  a 
s e n t e n c in g  p r o v i s i o n  a n d  w i l l  n o t  h a v e  an  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t io n  1 7 . T h is  s e c t i o n  am ends AS 1 2 . 5 5 . 0 2 5  t o  p r o v id e  t h a t  t h e  
p r e p o n d e r a n c e  o f  t h e  e v id e n c e  s t a n d a r d  o f  p r o o f  a p p l i e s  t o  
s e n t e n c in g  p r o c e e d in g s ,  e x c e p t  as p r o v id e d  b y  AS 1 2 . 5 5 . 1 4 5 ( d ) ,  
12 . 5 C . jl55 ( f ) , a n d  1 2 . 5 5 . 1 6 5 .  T h is  am endm ent h a s  t h e  e f f e c t  o f  
r e v e r s i n g  a r e c e n t  C o u r t  o f  A p p e a ls  r u l i n g .  B e c a u se  t h e  am endm ent 
i s  a s e n t e n c in g  p r o v i s i o n ,  i t  w i l l  n o t  h a v e  a f i s c a l  im p a c t  o n  t h e  
d e p a r t m e n t .
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S e c t io n  1 8 . T h is  s e c t i o n  amends AS 1 2 . 5 5 . 1 2 5 ( a )  t o  p r o v id e  t h a t  a 
d e f e n d a n t  c o n v ic t e d  o f  m u rd e r i n  t h e  f i r s t  d e g r e e  s h a l l  b e  
s e n te n c e d  t o  a m a n d a to r y  te r m  o f  im p r is o n m e n t  o f  99 y e a r s  w h e n  t h e  
c o n v i c t i o n  i s  f o r  t h e  m u r d e r  o f  a u n if o r m e d  o r  o t h e r w is e  c l e a r l y  
i d e n t i f i e d  p e a c e  o f f i c e r ,  f i r e  f i g h t e r ,  o r  c o r r e c t i o n a l  o f f i c e r  who 
was e n g a g e d  i n  t h e  p e r fo r m a n c e  o f  o f f i c i a l  d u t i e s  a t  t h e  t i m e  o f  
t h e  m u r d e r .  T h e  m a n d a to r y  te r m  o f  im p r is o n m e n t  o f  99 y e a r s  w o u ld  
a ls o  a p p l y  i f  t h e  p e r s o n  c o n v ic t e d  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  
h a s  b e e n  p r e v i o u s l y  c o n v ic t e d  o f  m u rd e r  i n  t h e  f i r s t  o r  s e c o n d  
d e g r e e  i n  A la s k a ,  o r  h o m ic id e  u n d e r  t h e  la w s  o f  a n o t h e r  
j u r i s d i c t i o n  w hen t h e  o f f e n s e  c o n t a in s  e le m e n t s  s i m i l a r  t o  f i r s t  
d e g r e e  m u rd e r  u n d e r  AS 1 1 . 4 1 . 1 0 0  o r  s e c o n d  d e g r e e  m u r d e r  u n d e r  AS
1 1 . 4 1 . 1 1 0 .  T h is  s e n t e n c in g  p r o v i s i o n  i s  n o t  e x p e c t e d  t o  h a v e  a 
f i s c a l  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t io n  1 9 . T h is  s e c t i o n  am ends AS 1 2 . 5 5 . 1 6 5  t o  p r o v id e  t h a t  a 
c o u r t  m ay n o t  r e f e r  a c a s e  t o  a t h r e e - j u d g e  p a n e l  b a s e d  on t h e  
d e f e n d a n t 's  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  i f  t h e  c o u r t  f i n d s  t h a t  a 
f a c t o r  i n  a g g r a v a t io n  s e t  o u t  i n  AS 1 2 . 5 5 . 1 5 5 ( c ) ( 2 ) ,  ( 8) ,  ( 1 0 ) ,
( 1 2 ) ,  ( 1 5 ) ,  ( 1 7 ) ,  ( 1 8 ) ( B ) , ( 1 9 ) ,  ( 2 0 ) ,  ( 2 1 ) ,  o r  ( 2 8 )  i s  p r e s e n t .
T h is  s e n t e n c in g  p r o v i s i o n  w i l l  n o t  h a v e  a f i s c a l  im p a c t  o n  t h e  
d e p a r t m e n t .

S e c t io n  2 0 . T h is  s e c t i o n  am ends AS 1 2 . 5 5 . 1 7 5  t o  p r o v id e  t h a t ,  
e x c e p t  a s  p r o v id e d  i n  S e c t io n  19 a b o v e , i f  a t h r e e - j u d g e  p a n e l  
d e t e r m in e s  t h a t  m a n i f e s t  i n j u s t i c e  w o u ld  r e s u l t  fr o m  i m p o s i t i o n  o f  
a p r e s u m p t iv e  te r m  a n d  t h e  p a n e l  a ls o  f i n d s  t h a t  t h e  d e f e n d a n t  h a s  
e x c e l l e n t  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  a n d  t h a t  a s e n te n c e  o f  le s s  
t h a n  t h e  p r e s u m p t iv e  te r m  s h o u ld  b e  im p o s e d  b e c a u s e  o f  t h e  
d e f e n d a n t 's  e x c e p t i o n a l  p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  t h e  p a n e l  
s h a l l  s e n te n c e  t h e  d e f e n d a n t  t o  t h e  p r e s u m p t iv e  te r m  u n d e r  AS
1 2 . 5 5 . 1 2 5  and  o r d e r  t h e  d e fe n d a n t  t o  e n g a g e  i n  a p p r o p r i a t e  
r e h a b i l i t a t i v e  p ro g ra m s  u n d e r  AS 1 2 . 5 5 . 0 1 5 .  T h e  p a n e l  m ay t h e n  
p r o v id e  t h a t  t h e  d e f e n d a n t  i s  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  
u n d e r  AS 3 3 . 1 6 . 0 9 0  d u r in g  t h e  s e c o n d  h a l f  o f  t h e  s e n t e n c e ,  i f  t h e  
d e f e n d a n t  s u c c e s s f u l l y  c o m p le te s  a l l  r e h a b i l i t a t i v e  p r o g r a m s  
o r d e r e d  b y  t h e  p a n e l .  T h is  s e n t e n c in g  p r o v i s i o n  i s  n o t  e x p e c t e d  t o  
h a v e  a f i s c a l  im p a c t  o n  t h e  d e p a r tm e n t .

S e c t io n  2 1 . T h is  s e c t i o n  am ends AS 3 3 . 1 6 . 0 9 0 ( b )  t o  p r o v id e  t h a t  a 
p r i s o n e r  s e n te n c e d  t o  a m a n d a to r y  9 9 - y e a r  t e r m ,  u n d e r  t h e  a m e n d m en t 
t o  AS 1 2 . 5 5 . 1 2 5 ( a )  p r o p o s e d  i n  S e c t io n  1 8 , s h a l l  n o t  b e e l i g i b l e  
f o r  d i s c r e t i o n a r y  p a r o le  d u r in g  t h e  e n t i r e  t e r m .  T h is  s e n t e n c in g  
p r o v i s i o n  w i l l  n o t  h a v e  a f i s c a l  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t io n  22 and  S e c t io n  2 3 . T h e s e  s e c t i o n s  am end AS 3 3 . 1 6 . 0 9 0  t o  
p r o v id e  t h a t  a p r i s o n e r  may be e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  
d u r in g  t h e  s e c o n d  h a l f  o f  a s e n te n c e  im p o s e d  u n d e r  t h e  a m e n d m en t t o  
AS 1 2 . 5 5 . 1 7 5 ( e )  p r o p o s e d  i n  S e c t io n  2 0 , a b o v e .

p a g e  5 o f  ____ 6
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S e c t io n  2 4 . T h is  s e c t i o n  r e p e a ls  AS i 2. 10. 0 2 0 ( c ) ,  r e l a t i n g  t o  t h e  
s t a t u t e  o f  l i m i t a t i o n s  f o r  c e r t a i n  s e x  o f f e n s e s ,  w h ic h  a r e  am ended 

i n  S e c t io n  15 a b o v e .

S e c t io n  2 5 . T h is  s e c t i o n  m akes t h e  e x t e n s io n  o f  t h e  s t a t u t e  c f  
l i m i t a t i o n s  o n  c r i m i n a l  p r o s e c u t io n s ,  s e t  o u t  i n  S e c t io n  15 a b o v e , 

p r o s p e c t i v e .
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SECTIONAL ANALYSIS -  CSHB 3 9 6  fJU D l
A n t i - V i o l e n t  C r im e  A c t  o f  1 9 9 2  

S e c t io n  1 : S h o r t  t i t l e .

S e c t io n  2 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  a p e r s o n  c o m m its
f i r s t  d e g r e e  a s s a u l t  w h e n e v e r  t h e  p e r s o n  r e c k l e s s l y  c a u s e s  s e r i o u s  
p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n  b y  u s in g  a d a n g e r o u s  in s t r u m e n t .  
T h e  am en dm en t i s  i n  r e s p o n s e  t o  S . R . D .  v .  S t a t e . 817 P . 2 d 484 
( A la s k a  A p p . 1 9 9 1 ) , i n  w h ic h  t h e  c o u r t  h e l d  t h a t  t h e  c u r r e n t  
a s s a u l t  s t a t u t e  d o e s  n o t  a l l o w  i n j u r i e s  i n f l i c t e d  o v e r  t h e  c o u r s e  
o f  s e v e r a l  s e p a r a t e  a s s a u l t s  t o  b e c u m u la te d  f o r  p u r p o s e s  o f  
e s t a b l i s h i n g  t h a t  a f i r s t  d e g r e e  a s s a u l t  h a d  b e e n  c o m m it te d .  F i r s t  
d e g r e e  a s s a u l t  i s  a c l a s s  A f e l o n y .

S e c t io n  3 ; T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  a p e r s o n  c o m m its
s e c o n d  d e g r e e  a s s a u l t  w h e n e v e r  t h e  p e r s o n  r e c k l e s s l y  c a u s e s  s e r i o u s  
p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n .  T h e  a m e n d m en t i s  i n  r e s p o n s e  
t o  S . R . D .  v .  S t a t e . 817 P . 2d 484 ( A la s k a  A p p . 1 9 9 1 ) ,  d is c u s s e d  
u n d e r  b i l l  s e c t i o n  2 .  S e c o n d  d e g r e e  a s s a u l t  i s  a c l a s s  B f e l o n y .

S e c t io n  4 : T h e  b i l l  s e c t i o n  e l e v a t e s  w h a t  i s  c u r r e n t l y
c l a s s i f i e d  a s  f o u r t h  d e g r e e  a s s a u l t  t o  t h i r d  d e g r e e  a s s a u l t  i f  an
o f f e n d e r  i s  18 y e a r s  o f  a g e  o r  o l d e r  a n d  r e p e a t e d l y  a s s a u l t s  a 
c h i l d  u n d e r  t h e  ag e  o f  10, o r  a s s a u l t s  a c h i l d  u n d e r  10 a n d  t h e  
a s s a u l t  r e q u i r e s  m e d ic a l  t r e a t m e n t .  T h is  a m e n d m en t i s  i n  r e s p o n s e  
t o  s e v e r a l  r e c e n t  A n c h o r a g e  c a s e s  i n c l i n i n g  o n e  i n  w h ic h  a n  i n f a n t  
h a d  56 d i f f e r e n t  b r u is e s  o n  i t s  b o d y  c a u s e d  b y  a s e r i e s  o f  b e a t in g s  
c o m m it te d  o v e r  a  t h r e e  w e e k  t im e  p e r i o d  a n d  o n e  i n  w h ic h  a 5 y e a r  
o l d  c h i l d  w as i n t e n t i o n a l l y  b u r n e d  b y  b e in g  p la c e d  i n  a  b a t h  o f  
s c a l d i n g  w a t e r .  B e c a u s e  t h e r e  w as n o t  a  s u b s t a n t i a l  r i s k  t h a t  
e i t h e r  c h i l d  w o u ld  d i e  a n d  n e i t h e r  c h i l d  w as p e r m a n e n t ly  
d i s f i g u r e d ,  t h e  o f f e n d e r s  c o u ld  o n l y  b e  c h a r g e d  w i t h  m is d e m e a n o r s . 
T h i r d  d e g r e e  a s s a u l t  i s  a  c l a s s  C f e l o n y .

S e c t io n  5 : T h e  b i l l  s e c t i o n  am ends t h e  f i r s t  d e g r e e  s e x u a l
a s s a u l t  s t a t u t e  t o  m ake i t  i l l e g a l  f o r  a  h e a l t h  c a r e  w o r k e r  t o
e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  p a t i e n t  who t h e  o f f e n d e r  know s
i s  u n a w a re  t h a t  a  s e x u a l  a c t  i s  b e in g  c o m m it t e d .  B y s p e c i f i c a l l y  
i n c l u d i n g  t h i s  c o n d u c t  w i t h i n  t h e  s t a t u t e ,  t h e  am en dm en t c lo s e s  
t h e  d o o r  o n  a t e c h n i c a l  l e g a l  d e fe n s e  t o  a c h a r g e  o f  s e x u a l  a s s a u l t  
i n  a f u t u r e  c a s e  s i m i l a r  t o  t h e  o n e  i n v o l v i n g  D r .  A k e . F i r s t  
d e g r e e  s e x u a l  a s s a u l t  i s  a n  u n c l a s s i f i e d  f e l o n y .

S e c t io n  6: T h e  b i l l  s e c t i o n  am ends t h e  s e c o n d  d e g r e e  s e x u a l
a s s a u l t  s t a t u t e  t o  m ake i t  i l l e g a l  f o r  a h e a l t h  c a r e  w o r k e r  t o
e n g a g e  i n  s e x u a l  c o n t a c t  w i t h  a p a t i e n t ,  a n d  f o r  a n y o n e  t o  e n g a g e
i n  s e x u a l  p e n e t r a t i o n  w i t h  a  p e r s o n ,  who t h e  o f f e n d e r  kn o w s i s  
u n a w a re  t h a t  a s e x u a l  a c t  i s  b e in g  c o m m it te d .  A s w i t h  b i l l  s e c t i o n  
5 ,  t h e  am endm ent c lo s e s  t h e  d o o r  o n  a t e c h n i c a l  l e g a l  d e fe n s e  t o
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a s e x u a l  a s s a u l t  c h a r g e .  S e c o n d  d e g r e e  s e x u a l  a s s a u l t  i s  a  c la s s  
B f e l o n y .

S e c t io n  7 : T h e  b i l l  s e c t i o n  am ends t h e  t h i r d  d e g r e e  s e x u a l
a s s a u l t  s t a t u t e  t o  m ake i t  i l l e g a l  f o r  a n y o n e  t o  e n g a g e  i n  s e x u a l  
c o n t a c t  w i t h  a p e r s o n  who t h e  o f f e n d e r  kn o w s i s  u n a w a re  t h a t  a 
s e x u a l  a c t  i s  b e in g  c o m m it te d .  A s w i t h  b i l l  s e c t i o n s  5 a n d  6, t h e  
am en dm en t c lo s e s  t h e  d o o r  o n  a t e c h n i c a l  l e g a l  d e fe n s e  t o  a s e x u a l  
a s s a u l t  c h a r g e .  T h i r d  d e g r e e  s e x u a l  a s s a u l t  i s  a c l a s s  C f e l o n y .

S e c t io n  8: T h e  b i l l  s e c t i o n  am ends t h e  u n l a w f u l  e x p l o i t a t i o n
o f  a  m in o r  s t a t u t e  b y  m a k in g  i t  i l l e g a l  t o  in d u c e  o r  e m p lo y  a  c h i l d  
u n d e r  18 t o  e n g a g e  i n  s e x u a l l y  m a s o c h i s t i c  o r  s a d i s t i c  b e h a v io r  i n  
w r i t t e n  o r  r e c o r d e d  m a t e r i a l s .  T h e  am endm ent c lo s e s  a gap i n  t h e  
s t a t u t e  t h a t  was b r o u g h t  t o  l i g h t  a s  a r e s u l t  o f  t h e  p r o s e c u t io n  
o f  f o r m e r  A n c h o r a g e  p o l i c e  o f f i c e r  F e i c h t i n g e r .  U n la w f u l  
e x p l o i t a t i o n  o f  a m in o r  i s  a c la s s  B f e l o n y .

S e c t io n  9 : T h e  b i l l  s e c t i o n  d e f i n e s  t h e  te r m  " h e a l t h  c a r e
w o r k e r "  a s  u s e d  i n  b i l l  s e c t i o n s  5 a n d  6. T h e  d e f i n i t i o n  i n c l u d e s  
t h o s e  p e r s o n s  who a r e  e m p lo y e d  i n  jo b s  i n  w h ic h  i t  i s  p o s s i b l e  t o  
t h e  p e r s o n  t o  s e x u a l l y  a s s a u l t  a p a t i e n t  w i t h o u t  t h e  p a t i e n t • s 
k n o w le d g e .

S e c t io n  1 0 ; T h e  b i l l  s e c t i o n  am ends t h e  m is c o n d u c t  i n v o l v i n g  
w e a p o n s  i n  t h e  f i r s t  d e g r e e  s t a t u t e  t o  m ake i t  a  c r im e  t o  d is c h a r g e  
a f i r e a r m  fr o m  a m o v in g  v e h i c l e .  T h e  am endm ent i s  i n  r e s p o n s e  t o  
a s e r i e s  o f  " d r i v e - b y "  s h o o t in g s  t h a t  h a v e  o c c u r r e d  i n  t h e  p a s t  
y e a r ,  a n d  p r o h i b i t s  i n h e r e n t l y  d a n g e r o u s  c o n d u c t .  M is c o n d u c t  
i n v o l v i n g  w e a p o n s i n  t h e  f i r s t  d e g r e e  i s  a c l a s s  C f e l o n y .

S e c t io n  1 1 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  t h e  c r im e  c r e a t e d
b y  b i l l  s e c t i o n  10 d o e s  n o t  a p p ly  t o  a p e a c e  o f f i c e r  a c t i n g  w i t h i n  
t h e  s c o p e  a n d  a u t h o r i t y  o f  t h e  o f f i c e r ' s  e m p lo y m e n t.

S e c t io n  1 2 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  t h e  c r im e  c r e a t e d
b y  b i l l  s e c t i o n  10 d o e s  n o t  a p p ly  t o  a  p e r s o n  u s in g  a f i r e a r m  w h i l e  
h u n t i n g ,  t r a p p i n g ,  o r  f i s h i n g  i n  a m a n n e r n o t  p r o h i b i t e d  b y  la w .

S e c t io n  1 3 : T h e  b i l l  s e c t i o n  am ends t h e  m is c o n d u c t  i n v o l v i n g
w e a p o n s  i n  t h e  s e c o n d  d e g r e e  s t a t u t e  t o  m ake i t  i l l e g a l  t o  s e l l  
f i r e a r m s  a n d  d e f e n s iv e  w e a p o n s t o  p e o p le  u n d e r  1 8 . T h e  am endm ent 
i s  i n  r e s p o n s e  t o  a  g r o w in g  p r o b le m  i n  A n c h o ra g e  w i t h  t h e  u s e  a n d  
p o s s e s s io n  o f  s t u n  g u n s  b y  m in o r s .  M is c o n d u c t  i n v o l v i n g  w e a p o n s  
i n  t h e  s e c o n d  d e g r e e  i s  a c l a s s  A m is d e m e a n o r .

S e c t io n  1 4 : T h e  b i l l  s e c t i o n  am ends t h e  m is c o n d u c t  i n v o l v i n g
w e a p o n s  i n  t h e  t h i r d  d e g r e e  s t a t u t e  t o  m ake i t  i l l e g a l  f o r  p e o p le  
u n d e r  t h e  a g e  o f  21 t o  p o s s e s s  d e f e n s iv e  w e a p o n s on s c h o o l  
p r o p e r t y .  T h e  am endm ent i s  i n  r e s p o n s e  t o  a g r o w in g  p r o b le m  i n  
A n c h o r a g e  w i t h  t h e  u s e  a n d  p o s s e s s io n  o f  s t u n  g u n s  b y  m in o r s  i n  t h e
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s c h o o l s .  M is c o n d u c t  i n v o l v i n g  w e a p o n s  i n  t h e  t h i r d  d e g r e e  i s  a 
c l a s s  B m is d e m e a n o r .

S e c t io n  1 5 : T h e  b i l l  s e c t i o n  e x t e n d s  t h e  s t a t u t e  o f  l i m i t a t i o n s
f o r  v i o l e n t  f e l o n y  c r im e s  fr o m  f i v e  y e a r s  t o  t e n  y e a r s .  T he 
a m e n d m en t re m o v e s  a t e c h n i c a l  l e g a l  d e fe n s e  t o  c h a r g e s  t h a t  a 
p e r s o n  h a s  c o m m it te d  a s e r i o u s  v i o l e n t  f e l o n y .

S e c t io n  1 6 : T h e  b i l l  s e c t i o n  e l i m i n a t e s  t h e  s t a t u t e  o f
l i m i t a t i o n s  f o r  f e l o n y  c r im e s  i n v o l v i n g  c h i l d  s e x u a l  a b u s e . As 
w i t h  b i l l  s e c t i o n  1 5 , t h e  am endm ent re m o v e s  a  t e c h n i c a l  l e g a l  
d e fe n s e  t o  c h i l d  s e x u a l  a b u s e  c h a r g e s  a n d  e l i m i n a t e s  a p r a c t i c a l  
b a r r i e r  t o  p r o s e c u t in g  c h i l d  a b u s e r s .

S e c t io n  1 7 : T h e  b i l l  s e c t i o n  m a ke s a t e c h n i c a l  am endm ent t o
c o n fo r m  t o  t h e  c h a n g e s  made b y  b i l l  s e c t i o n  1 9 .

S e c t io n  1 8 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t ,  u n le s s  t h e
l e g i s l a t u r e  h a s  p r o v id e d  o t h e r w is e ,  t h e  " p r e p o n d e r a n c e  o f  t h e  
e v id e n c e "  s t a n d a r d  o f  p r o o f  a p p l i e s  i n  s e n t e n c in g  p r o c e e d in g s .  
T h e  am en dm en t c o d i f i e s  B ra k e s  v .  S t a t e . 796 P . 2d 13 6 8  ( A la s k a  A p p . 
1 9 9 0 ) a n d  c o d i f i e s  t h e  s t a n d a r d  o f  p r o o f  t h a t  i s  g e n e r a l l y  a p p l ie d  
t o  s e n t e n c in g  is s u e s  u n d e r  c u r r e n t  la w .

S e c t io n  1 9 : T h e  b i l l  s e c t i o n  r e q u i r e s  a s e n te n c e  o f  99 y e a r s ,
w i t h o u t  p o s s i b i l i t y  o f  p r o b a t io n  o r  p a r o l e ,  t o  b e  im p o s e d  on 
p e r s o n s  c o n v ic t e d  o f  f i r s t  d e g r e e  m u r d e r  who h a v e  p r e v i o u s l y  b e e n  
c o n v i c t e d  o f  m u r d e r ;  who m u r d e r  a p e a c e  o f f i c e ,  f i r e  f i g h t e r ,  o r  
c o r r e c t i o n a l  o f f i c e r  who w as e n g a g e d  i n  t h e  p e r fo r m a n c e  o f  o f f i c i a l  
d u t i e s  a t  t h e  t i m e  o f  t h e  m u r d e r ;  o r  who c o m m it a t o r t u r e  m u r d e r .

S e c t io n  2 0 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  b y  im p o s in g  t h e
m a n d a to r y  99 y e a r  p r i s o n  te r m  i n  t h e  c ir c u m s t a n c e s  l i s t e d  i n  b i l l  
s e c t i o n  1 9 , t h e  l e g i s l a t u r e  d o e s  n o t  i n t e n d  t o  l i m i t  t h e  c o u r t ' s  
d i s c r e t i o n  t o  im p o s e  t h i s  t y p e  o f  s e n te n c e  i n  o t h e r  c ir c u m s t a n c e s .

S e c t io n  2 1 : T h e  b i l l  s e c t i o n  a d d s  a new s u b s e c t io n  ( j )  t o  AS
1 2 . 5 5 . 1 2 5  t o  a l l o w  a p e r s o n  who h a s  b e e n  s e n te n c e d  t o  a m a n d a to r y  
99 y e a r  p r i s o n  t e r m  u n d e r  b i l l  s e c t i o n  19 t o  a p p ly  f o r  m o d i f i c a t i o n  
o r  r e d u c t io n  o f  s e n te n c e  u n d e r  C r i m i n a l  R u le  3 5 ( b )  a f t e r  h a v in g  
s e r v e d  h a l f  o f  t h e  m a n d a to r y  te r m  ( 4 9 . 5  y e a r s ) .  I n  o r d e r  t o  
a c t u a l l y  r e c e iv e  a s e n te n c e  r e d u c t io n  u n d e r  C r i m i n a l  R u le  3 5 ( b ) ,  
a n  o f f e n d e r  w o u ld  n e e d  t o  p r o v e  " t h a t  c o n d i t i o n s  o r  c ir c u m s t a n c e s  
h a v e  c h a n g e d  s in c e  t h e  o r i g i n a l  s e n t e n c in g  h e a r in g  s u c h  t h a t  t h e  
p u r p o s e s  o f  t h e  o r i g i n a l  s e n te n c e  a r e  n o t  b e in g  f u l f i l l e d . "

T h e  b i l l  s e c t i o n  a l s o  a d d s  a new s u b s e c t io n  ( k )  t o  AS
1 2 . 5 5 . 1 2 5  t o  c o d i f y  B u o v v .  S t a t e . ____  P . 2 d  _____, O p . N o . 1169
( A la s k a  A p p . O c t o b e r  2 5 , 1 9 9 1 ) a n d  A u s t i n  v .  S t a t e . 627 P . 2d 657 
( A la s k a  A p p . 1 9 8 1 ) .
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S e c t i o n  2 2 ; T h e  b i l l  s e c t i o n  p r o h i b i t s  r e f e r r i n g  c e r t a i n  
a g g r a v a t e d  c a s e s  t o  t h e  t h r e e  ju d g e  p a n e l  b a s e d  o n  t h e  d e f e n d a n t 's  
p o t e n t i a l  f o r  r e h a b i l i t a t i o n .  T h e  p r e s e n c e  o f  a n y  o f  t h e  f o l l o w i n g  
a g g r a v a t o r s  t r i g g e r s  t h e  p r o h i b i t i o n :  t h e  d e f e n d a n t 's  c o n d u c t
m a n i f e s t e d  d e l i b e r a t e  c r u e l t y ,  t h e  d e f e n d a n t  h a s  a  h i s t o r y  o f  
a g g r a v a t e d  o r  r e p e a t e d  in s t a n c e s  o f  a s s a u l t i v e  c o n d u c t ,  t h e  
d e f e n d a n t 's  c o n d u c t  w as am ong t h e  m o s t s e r i o u s  c o n d u c t  in c l u d e d  i n  
t h e  d e f i n i t i o n  o f  t h e  o f f e n s e ,  t h e  d e f e n d a n t  w as o n  b a i l ,  
p r o b a t i o n ,  p a r o l e ,  o r  f u r l o u g h  r e l e a s e  f o r  a n o t h e r  c r im e  a t  t h e  
t i m e  o f  t h e  o f f e n s e ,  t h e  d e f e n d a n t  h a s  t h r e e  o r  m o re  p r i o r  f e l o n y  
c o n v i c t i o n s ,  t h e  o f f e n s e  w as o n e  o f  a c o n t i n u i n g  s e r i e s  o f  c r i m i n a l  
o f f e n s e s ,  t h e  o f f e n s e  w as a c r im e  a g a i n s t  a  m in o r  a n d  t h e  d e f e n d a n t  
h a s  e n g a g e d  i n  t h e  same o r  s i m i l a r  c o n d u c t  a g a in s t  a n o t h e r  m in o r ,  
o r  t h e  o f f e n s e  w as c o m m it te d  i n  r e t a l i a t i o n  a g a in s t  som eone who h a d  
p r e v i o u s l y  t e s t i f i e d  a g a i n s t  t h e  d e f e n d a n t .

S e c t i o n  2 3 : T h e b i l l  s e c t i o n  c h a n g e s  t h e  p o w e rs  o f  t h e  t h r e e
ju d g e  p a n e l  i n  c a s e s  w h e re  i t  f i n d s  t h a t  m a n i f e s t  i n j u s t i c e  w o u ld  
r e s u l t  fr o m  i m p o s i t i o n  o f  t h e  p r e s u m p t iv e  t e r m ,  t h a t  t h e  d e f e n d a n t  
h a s  a n  e x c e p t i o n a l  p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  a n d  t h a t  a 
s e n t e n c e  o f  l e s s  t h a n  t h e  p r e s u m p t iv e  s h o u ld  b e  im p o s e d . U n d e r 
c u r r e n t  la w ,  t h e  t h r e e  ju d g e  p a n e l  c a n  r e d u c e  a s e n te n c e  b a s e d  o n  
i t s  p r e d i c t i o n  o f  w h e t h e r  t h e  d e f e n d a n t  w i l l  b e  r e h a b i l i t a t e d .  
I n s t e a d  o f  t h i s  a p p r o a c h , t h e  b i l l  s e c t i o n  a l l o w s  t h e  t h r e e  ju d g e  
p a n e l  t o  m ake i t  p o s s i b l e  f o r  t h e  d e f e n d a n t  t o  b e  r e le a s e d  fr o m  
j a i l  e a r l y  i f  t h e  d e f e n d a n t  s u c c e e d s  i n  b e in g  r e h a b i l i t a t e d  a n d  
r e q u i r e s  t h e  t h r e e  ju d g e  p a n e l  t o  o r d e r  t h e  d e f e n d a n t  t o  e n g a g e  i n  
a p p r o p r i a t e  p ro g r a m s  o f  r e h a b i l i t a t i o n .  T h e  a m e n d m e n ts  m ade i n  
t h i s  b i l l  s e c t i o n  a n d  i n  b i l l  s e c t i o n  2 6 c h a n g e  t h e  fo c u s  fr o m  
p r e d i c t i n g  t h e  d e f e n d a n t 's  f u t u r e  b e h a v i o r  t o  e v a l u a t i n g  t h e  
d e f e n d a n t 's  p a s t  b e h a v i o r .

S e c t i o n  2 4 : T h e  b i l l  s e c t i o n  m akes tw o  t e c h n i c a l  a m e n d m en ts  t o
c o n fo r m  t o  t h e  c h a n g e s  m ade b y  b i l l  s e c t i o n  19 a n d  b i l l  s e c t i o n  2 3 .

S e c t io n  2 5 : T h e  b i l l  s e c t i o n  m akes a t e c h n i c a l  am en dm en t t o
c o n fo r m  t o  t h e  c h a n g e s  m ade b y  b i l l  s e c t i o n  2 3 .

S e c t i o n  2 6 : T h e  b i l l  s e c t i o n  m a ke s a n  am endm ent t o  c o n fo r m  t o
t h e  c h a n g e s  m ade b y  b i l l  s e c t i o n  2 3 .

S e c t i o n  2 7 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h e  a p p l i c a b i l i t y  o f  b i l l
s e c t i o n s  15 a n d  16 t o  b e  c o n s i s t e n t  w i t h  t h e  A la s k a  a n d  U n i t e d  
S t a t e s  C o n s t i t u t i o n s .

S e c t io n  2 8 : T h e  b i l l  s e c t i o n  a c k n o w le d g e s  t h a t  t h e  a d d i t i o n  o f
AS 1 2 . 5 5 . 1 2 5  ( j )  i n  b i l l  s e c t i o n  21 h a s  t h e  e f f e c t  o f  a m e n d in g  a 
c o u r t  r u l e .
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SE C TIO N A L A N A LY S IS  

A n t i - V i o l e n t  C r im e  A c t  o f  1 9 9 1  

S e c t io n  1 : S h o r t  t i t l e .

S e c t io n  2 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  f i r s t  d e g r e e  a s s a u l t
i s  c o m m itte d  w h e n e v e r  a p e r s o n  r e c k l e s s l y  c a u s e s  s e r i o u s  p h y s i c a l  
i n j u r y  t o  a n o t h e r  p e r s o n  b y  u s in g  a d a n g e r o u s  i n s t r u m e n t .  I n  s o  
d o in g ,  t h e  am endm ent d e f i n e s  t h e  c r im e  b y  t h e  n a t u r e  o f  t h e  i n j u r y  
c a u s e d  b y  t h e  d e f e n d a n t  t o  t h e  v i c t i m .  T h i s  am en dm en t i s  i n  
r e s p o n s e  t o  t h e  C o u r t  o f  A p p e a ls  o p i n i o n  i n  S . R . D .  v .  S t a t e , 817
P . 2d 484 ( A la s k a  A p p . 1 9 9 1 ) ,  i n  w h ic h  t h e  c o u r t  h e l d  t h a t  t h e
c u r r e n t  a s s a u l t  s t a t u t e  d i d  n o t  a l l o w  i n j u r i e s  i n f l i c t e d  o v e r  t h e  
c o u r s e  o f  s e v e r a l  s e p a r a t e  a s s a u l t s  t o  b e  c u m u la te d  f o r  p u r p o s e s  
o f  e s t a b l i s h i n g  t h a t  a f i r s t  d e g r e e  a s s a u l t  h a d  b e e n  c o m m it te d . 
F i r s t  d e g r e e  a s s a u l t  i s  a c l a s s  A f e l o n y .

S e c t io n  3 : T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  s e c o n d  d e g r e e
a s s a u l t  i s  c o m m itte d  w h e n e v e r  a p e r s o n  r e c k l e s s l y  c a u s e s  s e r i o u s  
p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n  b y  u s in g  a  d a n g e r o u s  in s t r u m e n t .  
I n  s o  d o in g ,  t h e  am en dm en t d e f i n e s  t h e  c r im e  b y  t h e  n a t u r e  o f  t h e  
i n j u r y  c a u s e d  b y  t h e  d e f e n d a n t  t o  t h e  v i c t i m .  T h i s  am endm ent i s  
i n  r e s p o n s e  t o  t h e  C o u r t  o f  A p p e a ls  o p i n i o n  i n  S . R . D .  v .  S t a t e , 817 
P . 2d 484 ( A la s k a  A p p . 1 9 9 1 ) ,  d is c u s s e d  u n d e r  b i l l  s e c t i o n  2 .  
S e c o n d  d e g r e e  a s s a u l t  i s  a c l a s s  B f e l o n y .

S e c t io n  4 : T he b i l l  s e c t i o n  in c r e a s e s  t h e  p e n a l t y  fr o m  an  A
m is d e m e a n o r  t o  a C f e l o n y  f o r  a p e r s o n  18 y e a r s  o f  a g e  o r  o ld e r  who 
a s s a u l t s  a  c h i l d  u n d e r  t h e  a g e  o f  1 0 . T h i s  am en dm en t i s  i n  
r e s p o n s e  t o  s e v e r a l  r e c e n t  c a s e s  i n v e s t i g a t e d  b y  t h e  A n c h o ra g e  
P o l i c e  D e p a r tm e n t ,  i n c l u d i n g  o n e  i n  w h ic h  a n  i n f a n t  c h i l d  h a d  56 
d i f f e r e n t  b r u is e s  o n  i t s  b o d y  c a u s e d  b y  a s e r i e s  o f  b e a t in g s  
c o m m it te d  o v e r  a t h r e e  w e e k  t im e  p e r io d .  B e c a u s e  t h e r e  was n o t  a 
s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w o u ld  d i e  a n d  t h e  c h i l d  was n o t  

p e r m a n e n t ly  d i s f i g u r e d ,  d e s p i t e  t h e  e g r e g io u s  c o n d u c t ,  t h e  o f f e n d e r  
s o u ld  o n l y  b e c h a r g e d  w i t h  a  m is d e m e a n o r.

S e c t io n  5 ; T h e  b i l l  s e c t i o n  am ends t h e  f i r s t  d e g r e e  s e x u a l
a s s a u l t  s t a t u t e  t o  m ake i t  i l l e g a l  f o r  a  h e a l t h  c a r e  w o r k e r  t o  
e n g a g e  i n  s e x u a l  p e n e t r a t i o n  d u r in g  t h e  c o u r s e  o f  p r o f e s s i o n a l  
t r e a t m e n t  w i t h  a p e r s o n  who t h e  o f f e n d e r  kn o w s i s  u n a w a re  t h a t  a 
s e x u a l  a c t  i s  b e in g  c o m m it te d .  By s p e c i f i c a l l y  i n c l u d i n g  t h i s  
c o n d u c t  w i t h i n  t h e  s t a t u t e ,  t h e  l e g i s l a t i o n  c lo s e s  t h e  d o o r  on a 
t e c h n i c a l  l e g a l  d e fe n s e  t o  a c h a r g e  o f  s e x u a l  a s s a u l t  i n  a f u t u r e  
c a s e  s i m i l a r  t o  t h e  o n e  i n v o l v i n g  D r .  A k e . F i r s t  d e g r e e  s e x u a l  
a s s a u l t  i s  an  u n c l a s s i f i e d  f e l o n y .

S e c t io n  6: T h e  b i l l  s e c t i o n  am ends t h e  s e c o n d  d e g r e e  s e x u a l
a s s a u l t  s t a t u t e  t o  m ake i t  i l l e g a l  f o r  a h e a l t h  c a r e  w o r k e r  t o
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e n g a g e  i n  s e x u a l  c o n t a c t  d u r in g  t h e  c o u r s e  o f  p r o f e s s i o n a l  
t r e a t m e n t ,  a n d  f o r  a n y o n e  t o  e n g a g e  i n  s e x u a l  p e n e t r a t i o n ,  w i t h  a 
p e r s o n  who t h e  o f f e n d e r  know s i s  u n a w a re  t h a t  a  s e x u a l  a c t  i s  b e in g  
c o m m it te d .  A s w i t h  b i l l  s e c t i o n  5 , t h e  l e g i s l a t i o n  c lo s e s  t h e  d o o r  
on a t e c h n i c a l  l e g a l  d e fe n s e  t o  a c h a r g e  o f  s e x u a l  a s s a u l t .  S econd  
d e g r e e  s e x u a l  a s s a u l t  i s  a c la s s  B f e l o n y .

S e c t io n  7 ; T h e  b i l l  s e c t i o n  am ends t h e  t h i r d  d e g r e e  s e x u a l
a s s a u l t  s t a t u t e  t o  make i t  i l l e g a l  f o r  a n y o n e  t o  e n g a g e  i n  s e x u a l  
c o n t a c t  w i t h  a p e r s o n  who t h e  o f f e n d e r  k n o w s  i s  u n a w a re  t h a t  a 
s e x u a l  a c t  i s  b e in g  c o m m itr e d . A s w i t h  b i l l  s e c t i o n  5 , t h e  
l e g i s l a t i o n  c lo s e s  t h e  d o o r  o n  a t e c h n i c a l  l e g a l  d e fe n s e  t o  a 
c h a r g e  o f  s e x u a l  a s s a u l t .  T h ir d  d e g r e e  s e x u a l  a s s a u l t  i s  a c la s s  
C f e l o n y .

S e c t io n  8: T h e  b i l l  s e c t i o n  am ends t h e  u n l a w f u l  e x p l o i t a t i o n
o f  a m in o r  s t a t u t e  b y  m a k in g  i t  i l l e g a l  t o  in d u c e  o r  e m p lo y  a  c h i l d  
u n d e r  t h e  age o f  18 t o  e n g a g e  i n  s e x u a l l y  m a s o c h is t ic  o r  s a d i s t i c  
b e h a v io r  i n  w r i t t e n  o r  r e c o r d e d  m a t e r i a l s .  T h e  am endm ent c lo s e s  
a g a p  i n  t h e  s t a t u t e  t h a t  w as b r o u g h t  t o  l i g h t  a s  a r e s u l t  o f  t h e  
p r o s e c u t io n  o f  fo r m e r  A n c h o ra g e  p o l i c e  o f f i c e r  F e i c h t i n g e r .  
U n la w f u l  e x p l o i t a t i o n  o f  a m in o r  i s  a  c la s s  B f e l o n y .

S e c t io n  9 : T h e  b i l l  s e c t i o n  d e f i n e s  t h e  te r m  " h e a l t h  c a r e
w o r k e r "  a s  u s e d  i n  b i l l  s e c t io n s  5 a n d  6. T h e  d e f i n i t i o n  in c l u d e s  
t h o s e  p e r s o n s  who a re  e m p lo y e d  i n  a j o b  i n  w h ic h  i t  i s  p o s s i b l e  t o  
e n g a g e  i n  s e x  w i t h  a p a t i e n t  w i t h o u t  t h e  p a t i e n t  b e in g  a w a re  t h a t  
s e x  i s  o c c u r r in g .

S e c t io n  1 0 : T h e b i l l  s e c t i o n  am ends t h e  m is c o n d u c t  i n v o l v i n g
w e a p o n s i n  t h e  f i r s t  d e g r e e  s t a t u t e  t o  m ake i t  a  c r im e  t o  d is c h a r g e  
a f i r e a r m  fr o m  a m o v in g  v e h i c l e .  T h e  a m en dm en t i s  i n  r e s p o n s e  t o  
a s e r i e s  o f  " d r iv e - b y "  s h o o t in g s  t h a t  h a v e  o c c u r r e d  i n  A n c h o ra g e  
a n d  F a ir b a n k s  i n  t h e  p a s t  y e a r ,  a n d  p r o h i b i t s  c o n d u c t  t h a t  i s  
i n h e r e n t l y  d a n g e r o u s . M is c o n d u c t  i n v o l v i n g  w e a p o n s  i n  t h e  f i r s t  
d e g r e e  i s  a c la s s  C f e l o n y .

S e c t io n  1 1 ; T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  t h e  c r im e  c r e a t e d  
b y  b i l l  s e c t i o n  10 d o es n o t  a p p ly  t o  a  p e a c e  o f f i c e r  a c t i n g  w i t h i n  
t h e  s c o p e  an d  a u t h o r i t y  o f  t h e  o f f i c e r ' s  e m p lo y m e n t.

S e c t io n  1 2 ; T h e  b i l l  s e c t i o n  c l a r i f i e s  t h a t  t h e  c r im e  c r e a t e d  
b y  b i l l  s e c t i o n  10 d o es n o t  a p p ly  t o  a  p e r s o n  u s in g  a f i r e a r m  w h i l e  
h u n t in g  o r  f i s h i n g  i n  a  m a n n e r n o t  p r o h i b i t e d  b y  la w .

S e c t io n  1 3 : T h e  b i l l  s e c t i o n  am ends t h e  m is c o n d u c t  i n v o l v i n g
w e a p o n s i n  t h e  se c o n d  d e g r e e  s t a t u t e  t o  m ake i t  i l l e g a l  t o  s e l l  
f i r e a r m s  and d e f e n s iv e  w eap ons t o  p e o p le  u n d e r  1 8 . T h e  am endm ent 
i s  i n  r e s p o n s e  t o  a g r o w in g  p r o b le m  i n  A n c h o r a g e  w i t h  t h e  u s e  an d  
p o s s e s s io n  o f  s t u n  g u n s  b y  m in o r s .  M is c o n d u c t  i n v o l v i n g  w e a p o n s 
i n  t h e  s e c o n d  d e g re e  i s  a c la s s  A m is d e m e a n o r .



S e c t io n  1 4 : T he b i l l  s e c t i o n  am ends t h e  m is c o n d u c t  i n v o l v i n g
w e a p o n s  i n  t h e  t h i r d  d e g r e e  s t a t u t e  t o  m ake i t  i l l e g a l  f o r  p e o p le  
u n d e r  t h e  age o f  21 t o  p o s s e s s  d e f e n s iv e  w e a p o n s  o n  s c h o o l 
p r o p e r t y .  T h e  am endm ent i s  i n  r e s p o n s e  t o  a g r o w in g  p r o b le m  i n  
A n c h o ra g e  w i t h  t h e  u s e  a n d  p o s s e s s io n  o f  s t u n  g u n s  b y  m in o r s .  
M is c o n d u c t  i n v o l v i n g  w eap o n s i n  t h e  t h i r d  d e g r e e  i s  a c l a s s  B 
m is d e m e a n o r.

s e c t i o n  1 5 : T h e b i l l  s e c t i o n  e x te n d s  t h e  s t a t u t e  o f  l i m i t a t i o n s
f o r  v i o l e n t  c r im e s  fr o m  f i v e  y e a r s  t o  t e n  y e a r s ,  a n d  f o r  c h i l d  
s e x u a l  a b u s e  fro m  f i v e  y e a r s  t o  t w e n t y  y e a r s .  T h e  am en dm en t 
re m o v e s  a t e c h n ic a l  l e g a l  d e fe n s e  t o  c h a r g e s  t h a t  a p e r s o n  h a s  
c o m m it te d  a  s e r io u s  v i o l e n t  f e l o n y ,  a n d  e l i m i n a t e s  a p r a c t i c a l  
b a r r i e r  t o  p r o s e c u t in g  c h i l d  a b u s e r s .

S e c t io n  1 6 ; The b i l l  s e c t i o n  m akes a t e c h n i c a l  a m e n d m e n t t o  
c o n fo r m  t o  t h e  c h a n g e s made b y  b i l l  s e c t i o n  1 8 .

S e c t io n  1 7 : The b i l l  s e c t i o n  c l a r i f i e s  t h a t ,  u n le s s  t h e
l e g i s l a t u r e  h a s  p r o v id e d  o t h e r w is e ,  t h e  " p r e p o n d e r a n c e  o f  t h e  
e v id e n c e "  s ta n d a r d  o f  p r o o f  a p p l i e s  i n  s e n t e n c in g  p r o c e e d in g s .  
T h i s  am endm ent h a s  t h e  e f f e c t  o f  r e v e r s i n g  t h e  c o u r t  o f  a p p e a ls
r e c e n t  r u l i n g  i n  B uoy v .  S t a t e . ____  P . 2 d  ____ , O p. N o . 1 1 6 9  ( A la s k a
A p p . O c to b e r  2 5 , 1 9 9 1 ) ,  a n d  o f  c o d i f y i n g  t h e  s t a n d a r d  o f  p r o o f  t h a t  
i s  c u r r e n t l y  a p p l ie d  f o r  " p r i o r  v e r i f i e d  c r i m i n a l  c o n d u c t . "

S e c t io n  1 8 : The b i l l  s e c t i o n  r e q u i r e s  a s e n te n c e  o f  99 y e a r s ,
w i t h o u t  p o s s i b i l i t y  o f  p r o b a t io n  o r  p a r o le ,  t o  b e  im p o s e d  on 
p e r s o n s  c o n v ic t e d  o f  f i r s t  d e g r e e  m u r d e r  who h a v e  p r e v i o u s l y  b e e n  
c o n v ic t e d  o f  m u rd e r , o r  who m u r d e r  a p e a c e  o f f i c e ,  f i r e  f i g h t e r ,  
o r  c o r r e c t i o n a l  o f f i c e r  who was e n g a g e d  i n  t h e  p e r fo r m a n c e  o f  
o f f i c i a l  d u t i e s  a t  t h e  t im e  o f  t h e  m u r d e r .

S e c t io n  1 9 ; The b i l l  s e c t i o n  p r o h i b i t s  r e f e r r i n g  a g g r a v a t e d  
c a s e s  t o  t h e  t h r e e  ju d g e  p a n e l  b a s e d  o n  t h e  d e f e n d a n t 's  p o t e n t i a l  
f o r  r e h a b i l i t a t i o n .  T h e  p r e s e n c e  o f  a n y  o f  t h e  f o l l o w i n g  
a g g r a v a t o r s  t r i g g e r s  t h e  p r o h i b i t i o n  o n  r e f e r r i n g  a  c a s e  t o  t h e  
t h r e e  ju d g e  p a n e l :  t h e  d e f e n d a n t 's  c o n d u c t  d u r in g  t h e  o f f e n s e
m a n if e s t e d  d e l i b e r a t e  c r u e l t y ,  t h e  d e f e n d a n t  h a s  a  h i s t o r y  o f  
a g g r a v a t e d  o r  r e p e a te d  in s t a n c e s  o f  a s s a u l t i v e  a c t i o n s  o i  o f  a 
j u v e n i l e  f e l o n y  a d j u d i c a t i o n  o t h e r  c r i m i n a l  b e h a v i o r ,  t h e  
d e f e n d a n t 's  c o n d u c t was among t h e  m o s t  s e r io u s  c o n d u c t  i n c l u d e d  i n  
t h e  d e f i n i t i o n  o f  t h e  o f f e n s e ,  t h e  d e fe n d a n t  w as o n  b a i l ,  
p r o b a t io n ,  p a r o le ,  o r  f u r l o u g h  r e l e a s e  f o r  a n o t h e r  c r im e  a t  t h e  
t i m e  o f  t h e  o f f e n s e ,  t h e  d e f e n d a n t  h a s  t h r e e  o r  m o re  p r i o r  f e l o n y  
c o n v i c t i o n s ,  t h e  o f f e n s e  was o n e  o f  a c o n t i n u i n g  s e r i e s  o f  c r i m i n a l  
o f f e n s e s ,  t h e  o f f e n s e  was a c r im e  a g a i n s t  a m in o r  a n d  t h e  d e f e n d a n t  
h a s  e n g a g e d  i n  t h e  same o r  s i m i l a r  c o n d u c t  a g a in s t  a n o t h e r  m in o r ,  
o r  t h e  o f f e n s e  was c o m m itte d  i n  r e t a l i a t i o n  a g a in s t  so m e o n e  w ho h a d  
p r e v i o u s l y  t e s t i f i e d  a g a in s t  t h e  d e f e n d a n t .

S e c t i o n  2 0 : The b i l l  s e c t i o n  c h a n g e s  t h e  p o w e rs  o f  t h e  t h r e e
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ju d g e  p a n e l  i n  c a s e s  w h e re  i t  f i n d s  t h a t  m a n i f e s t  i n j u s t i c e  w o u ld  
r e s u l t  fr o m  im p o s i t io n  o f  t h e  p r e s u m p t iv e  t e r m ,  t h a t  t h e  d e f e n d a n t  
h a s  an  e x c e p t io n a l  p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  a n d  t h a t  a 
s e n t e n c e  o f  le s s  th a n  t h e  p r e s u m p t iv e  s h o u ld  b e  im p o s e d . U n d e r  
c u r r e n t  la w , t h e  t h r e e  ju d g e  p a n e l  c a n  s im p l y  r e d u c e  a  s e n te n c e  
b a s e d  o n  i t s  p r e d i c t i o n  o f  w h e th e r  t h e  d e fe n d a n t  w i l l  b e  
r e h a b i l i t a t e d .  In s t e a d  o f  t h i s  a p p r o a c h , t h e  b i l l  s e c t i o n  a l lo w s  
t h e  t h r e e  ju d g e  p a n e l t o  m ake i t  p o s s i b l e  f o r  t h e  d e f e n d a n t  t o  b e  
r e l e a s e d  fr o m  j a i l  e a r l y  i f  t h e  d e f e n d a n t  s u c c e e d s  i n  b e in g  
r e h a b i l i t a t e d .  T he b i l l  s e c t i o n  a ls o  r e q u ir e s  t h e  t h r e e  ju d g e  
p a n e l  t o  o r d e r  t h e  d e fe n d a n t  t o  e n g a a e  i n  a p p r o p r ia t e  p ro g r a m s  o f  
r e h a b i l i t a t i o n .  The am endm ents m ade i n  t h i s  b i l l  s e c t i o n  an d  i n  
b i l l  s e c t i o n  23 c h a n g e  t h e  fo c u s  fr o m  p r e d i c t i n g  t h e  d e f e n d a n t 's  
f u t u r e  b e h a v io r  t o  e v a lu a t i n g  t h e  d e f e n d a n t 's  p a s t  b e h a v i o r .

S e c t io n  2 1 : T he b i l l  s e c t i o n  m akes tw o  t e c h n i c a l  am endm ents t o
c o n fo r m  t o  t h e  c h a n g e s made b y  b i l l  s e c t i o n  18 and  b i l l  s e c t i o n  20.

S e c t io n  2 2 : The b i l l  s e c t i o n  m akes a t e c h n i c a l  am endm ent t o
c o n fo r m  t o  t h e  c h a n g e s made b y  b i l l  s e c t i o n  20.

S e c t io n  2 3 : T h e b i l l  s e c t i o n  m akes a n  am endm ent t o  c o n fo r m  t o
t h e  c h a n g e s  made b y  b i l l  s e c t i o n  20.

S e c t io n  2 4 : T h e  b i l l  s e c t i o n  m akes a  t e c h n i c a l  am endm ent t o
c o n fo r m  t o  t h e  c h a n g e s made b y  b.-i1 1 s e c t i o n  1 5 .

S e c t io n  2 5 : T h e b i l l  s & a r i f i e s  t h e  a p p l i c a b i l i t y  o f  b i l l
s e c t i o n  15 i n  a m anner t h a t  n s i s t e n t  w i t h  t h e  r e q u ir e m e n t s  o f
t h e  A la s k a  a n d  U n it e d  S t a t e s  C o n s t i t u t i o n s .
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U n d e r  S e c t io n  17 o f  HB 3 9 6 ,  t h e  " p r e p o n d e r a n c e  o f  t h e  
e v id e n c e "  s t a n d a r d  o f  p r o o f  a p p l i e s  t o  s e n t e n c in g  h e a r in g s .  T h is  
p r o v i s i o n  i s  in t e n d e d  t o  c l a r i f y  t h e  la w  r e l a t i n g  t o  t h e  t y p e  o f  
e v id e n c e  t h a t  t h e  c o u r t  c a n  c o n s id e r  d u r in g  s e n t e n c in g s .  
I m p o s i t i o n  o f  a " p r e p o n d e r a n c e  o f  t h e  e v id e n c e "  s t a n d a r d  o f  p r o o f  
i s  s u p p o r t e d  b y  p u b l i c  p o l i c y  c o n s i d e r a t i o n s ,  t h e  ABA s t a n d a r d s ,  
a n d  t h e  c l e a r  w e i g h t  o f  f e d e r a l  a u t h o r i t y .

G e n e r a l L e g a l  A u t h o r i t y

T h e  U n i t e d  S t a t e s  S u p re m e  C o u r t  h a s  c o n c lu d e d  t h a t  t h e  
p r e p o n d e r a n c e  o f  t h e  e v id e n c e  s t a n d a r d  s a t i s f i e s  d u e  p r o c e s s  u n d e r  
t h e  f e d e r a l  c o n s t i t u t i o n  i n  t h e  c o n t e x t  o f  s t a t e  s e n t e n c in g  
p r o c e e d in g s ,  n o t i n g  t h a t  " [ s ] e n t e n c i n g  c o u r t s  h a v e  t r a d i t i o n a l l y  
h e a r d  e v id e n c e  a n d  fo u n d  f a c t s  w i t h o u t  a n y  p r e s c r ib e d  b u r d e n  o f  
p r o o f  a t  a l l . "  M c M i l l a n  v .  P e n n s y l v a n i a . 477 U . S .  7 9 ,  9 1 - 9 3 ,  106 
S . C t .  2 4 1 1 , 2 4 1 9 - 2 0 ,  91 L . E d . 2 d  67 ( 1 9 8 6 ) .  M o r e o v e r  a s  t h e  A la s k a  
c o u r t  o f  a p p e a ls  n o t e d  i n  B r a k e s , t h e  f e d e r a l  c o u r t s  h a v e  u n i f o r m l y  
h e l d  t h a t  t h e  p r e p o n d e r a n c e  o f  t h e  e v id e n c e  i s  t h e  a p p r o p r i a t e  
s t a n d a r d  f o r  m a k in g  f a c t u a l  d e t e r m i n a t io n s  u n d e r  t h e  new f e d e r a l  
s e n t e n c in g  g u i d e l i n e s  a n d  t h a t  n o  g r e a t e r  s t a n d a r d  o f  p r o o f  i s  
r e q u i r e d  b y  d u e  p r o c e s s .

S e e  e . g .  . U n i t e d  S t a t e s  v .  T e r z a d o -M a d r u c r a , 897 F . 2 d  1099 
( 1 1 t h  C i r .  1 9 9 0 ) ;  U n i t e d  S t a t e s  v .  F r e d e r i c k s . 8 9 7  F . 2 d  4 9 0  ( 1 0 t h  
C i r .  1 9 9 0 ) ;  U n i t e d  S t a t e s  v .  F e r n a n d e z - V id a n a , 857 F . 2 d  673 ( 9 t h  
C i r .  1 9 8 8 )  ; U n i t e d  S t a t e s  v .  U r r e q o - L i n a r e s . 8 7 9  F . 2 d  12 3 4  ( 4 t h  
C i r .  1 9 8 9 ) ;  U n i t e d  S t a t e s  v .  G u e r r a , 888 F . 2 d  247 (2 n d  C i r .  1 9 8 9 ) .
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T h e  ABA S t a n d a r d s  a l s o  d e c la r e  t h a t  p r o o f  b y  a 
p r e p o n d e r a n c e  o f  t h e  e v id e n c e  i s  s u f f i c i e n t  f o r  r e s o l v i n g  f a c t u a l  
d is p u t e s  t h a t  w o u ld  a r i s e  i n  t h e  c o n t e x t  o f  n o n - p r e s u m p t iv e  
s e n t e n c in g  c a s e s :

I n  r e a c h in g  i t s  f i n d i n g s  o n  a l l  
c o n t r o v e r t e d  is s u e s  . .  . , t h e  s e n t e n c in g  c o u r t  
s h o u ld  e m p lo y  t h e  p r e p o n d e r a n c e  o f  t h e  
e v id e n c e  s t a n d a r d  a n d  may t r e a t  t h e  c o n t e n t s  
o f  a v e r i f i e d  p r e s e n t e n c e  r e p o r t  a s  
p r e s u m p t i v e l y  a c c u r a t e ,  p r o v id e d  h o w e v e r ,  t h a t  
m a t e r i a l  f a c t u a l  a l l e g a t i o n s  m ade i n  t h e  
p r e s e n t e n c e  r e p o r t  a n d  e f f e c t i v e l y  c h a l le n g e d  
b y  t h e  d e f e n d a n t  s h o u ld  n o t  b e  deem ed t o  
s a t i s f y  t h e  g o v e r n m e n t 's  b u r d e n  o f  p e r s u a s io n  
u n l e s s  r e a s o n a b le  v e r i f i c a t i o n  o f  s u c h  
i n f o r m a t i o n  c a n  b e  show n t o  h a v e  b e e n  m ade 
. . .  o r  a d e q u a te  f a c t u a l  c o r r o b o r a t i o n  
o t h e r w i s e  e x i s t s  i n  t h e  s e n t e n c in g  o r  t r i a l  
r e c o r d .

I l l  ABA S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e  1 8 - 6 . 4 ( c )  ( 2 d  e d .  1 9 8 0 ) .

N o t a b l y ,  t h e  ABA S ta n d a r d s  r e c o g n iz e  t h a t  a h i g h e r
s t a n d a r d  o f  p r o o f  b y  " c l e a r  a n d  c o n v in c in g  e v id e n c e "  m ay b e  
a p p l i c a b l e  i n  c a s e s  w h e re  a d is p u t e d  f a c t ,  i f  e s t a b l i s h e d ,  m ay b e  
r e l i e d  u p o n  t o  im p o s e  a n  e n h a n c e d  p e n a l t y .  S e e  I I I  ABA S t a n d a r d s  
f o r  C r i m i n a l  J u s t i c e  1 8 - 6 . 5 ( b ) ( i i )  ( 2d e d ,  1 9 8 0 ) .  T h i s  i s  
c o n s i s t e n t  w i t h  A l a s k a 's  r e q u ir e m e n t  t h a t ,  i n  p r e s u m p t iv e
s e n t e n c in g  c a s e s ,  d is p u t e d  i s s u e s  i n v o l v i n g  p r i o r  c o n v i c t i o n s ,
s t a t u t o r y  a g g r a v a t in g  a n d  m i t i g a t i n g  f a c t o r s ,  a n d  e x t r a o r d i n a r y  
c ir c u m s t a n c e s  a r e  t o  b e  d e t e r m in e d  u n d e r  a  m o re  r i g o r o u s  s t a n d a r d  
t h a n  p r e p o n d e r a n c e  o f  t h e  e v id e n c e .

C u r r e n t  A la s k a  Law

A lt h o u g h  t h e  l e g i s l a t u r e  h a s  s e t  t h e  s t a n d a r d  o f  p r o o f  
w i t h  r e s p e c t  t o  e le m e n t s  o f  p r e s u m p t iv e  s e n t e n c in g ,  t h e  s t a t u e s  a r e  
s i l e n t  as t o  t h e  s t a n d a r d  o f  p r o o f  t h a t  o t h e r w is e  a p p l i e s  t o  
s e n t e n c in g  p r o c e e d in g s .  T h e  A la s k a  a p p e l l a t e  c o u r t s  h a v e

See e . g . , AS 1 2 . 5 5 . 1 4 5 ( d )  ( d is p u t e d  p r i o r  c o n v i c t i o n s  m u s t 
b e  p r o v e d  b e y o n d  a r e a s o n a b le  d o u b t ) ;  AS 1 2 . 5 5 . 1 5 5 ( f )  ( a g g r a v a t in g  
a n d  m i t i g a t i n g  f a c t o r s  m u s t b e  p r o v e d  b y  c l e a r  a n d  c o n v i n c in g  
e v id e n c e ) ;  AS 1 2 . 5 5 . 1 6 5  ( e x t r a o r d i n a r y  c ir c u m s t a n c e s  j u s t i f y i n g  
r e f e r r a l  t o  t h e  t h r e e - j u d g e  p a n e l  m u s t b e  p r o v e d  b y  c l e a r  a n d
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t r a d i t i o n a l l y  a l lo w e d  t h e  w id e s t  p o s s i b l e  r a n g e  o f  i n f o r m a t i o n  t o  
be p r e s e n t e d  d u r in g  s e n t e n c in g  h e a r in g s .

I n  t h e  l e a d i n g  c a s e  o f  N u k a p jq a k  v .  S t a t e . 562  P . 2d 6 97,  
701 N . 2 ( A la s k a  1 9 7 7 ) , a f  f ' d  o n  r e h e a r i n g , 576  P . 2d 982 (A la s k a  
1 9 7 8 )  , t h e  A la s k a  S u p re m e  C o u r t  s t a t e d  t h a t  a s e n te n c e  w i l l  n o t  be 
d i s t u r b e d  " i f  . . .  t h e  i n f o r m a t i o n  r e l i e d  o n  b y  t h e  s e n t e n c in g  ju d g e  
was s u f f i c i e n t l y  v e r i f i e d  t o  a p p e a r  t r u s t w o r t h y  a n d  t h e  d e fe n d a n t  
was g iv e n  t h e  o p p o r t u n i t y  t o  d e n y  i t  o r  p r e s e n t  c o n t r a r y  e v id e n c e  
o f  h i s  [ o r  h e r ]  o w n ."  I n  t h i s  c o n t e x t ,  t h e  c o u r t  d e f in e d  
" v e r i f i e d "  a s  m e a n in g  " c o r r o b o r a t e d  o r  s u b s t a n t i a t e d  b y  s u p p o r t in g  
d a t a  o r  i n f o r m a t i o n . "  I d .  a t  701 n . 2 .  T h is  la n g u a g e ,  w h ic h  h a s  
b e e n  q u o te d  o r  r e f e r r e d  t o  i n  m any A la s k a  c a s e s  i n  t h e  y e a r s  s in c e  
N u k a c ig a k  w a s d e c id e d ,  i s  m ore c o n s i s t e n t  w i t h  t h e  p r e p o n d e r a n c e  
o f  t h e  e v id e n c e  s t a n d a r d  t h a n  w i t h  t h e  c l e a r  a n d  c o n v in c in g  
s t a n d a r d .  I f  S e c t io n  17 o f  HB 396 i s  a d o p te d ,  t h e  d e f e n d a n t  w o u ld  
s t i l l  h a v e  t h e  o p p o r t u n i t y  t o  c h a l le n g e  a n y  a d v e r s e  i n f o r m a t i o n  i n  
t h e  s e n t e n c in g  o r  t r i a l  r e c o r d  as c o n t e m p la t e d  i n  N u k a o ig a k .

R e c e n t l y ,  h o w e v e r ,  t h e  c o u r t  o f  a p p e a ls  h a s  v e e r e d  away 
fr o m  t h e  t e s t  u s e d  i n  N u k a p jq a k , a n d  h a s  s p e c i f i c a l l y  a r t i c u l a t e d  
a s t a n d a r d  o f  p r o o f  f o r  c e r t a i n  d is p u t e d  f a c t u a l  is s u e s  a t  
s e n t e n c in g .  F o r  e x a m p le ,  i n  B ra k e s  v .  s t a t e . 796  P . 2d 1368 (A la s k a  
A p p . 1 9 9 0 ) ,  t h e  c o u r t  o f  a p p e a ls  h e l d  t h a t  " p r e p o n d e r a n c e  o f  t h e  
e v id e n c e "  i s  t h e  a p p r o p r i a t e  s t a n d a r d  o f  p r o o f  i n  m is d e m e a n o r
s e n t e n c in g s .  On t h e  o t h e r  h a n d , i n  B u o y v .  S t a t e , ____  P . 2d _____,
Op. N o . 1 1 6 9  ( A la s k a  A p p . O c to b e r  2 5 ,  1 9 9 1 ) ,  t h e  c o u r t  o f  a p p e a ls  
h e ld  t h a t  i n  c e r t a i n  f e l o n y  c a s e s ,  t h e  " c l e a r  a n d  c o n v in c in g "  
s t a n d a r d  o f  p r o o f  a p p l i e s .

T h e r e  a r e  c o u n t le s s  is s u e s  p r e s e n t e d  d u r in g  s e n t e n c in g  
p r o c e e d in g s  t h a t  do n o t  f a i l  i n t o  t h e  c a t e g o r ie s  a d d r e s s e d  i n  
B r a k e s  a n d  B u o y . A n d , u n l i k e  t h e  t y p e  o f  f i n d i n g s  f o r  w h ic h  t h e  
l e g i s l a t u r e  h a s  s e t  a  h i g h e r  b u r d e n  o f  p r o o f ,  m o s t  d is p u t e d  f a c t s  
c o n s id e r e d  d u r in g  s e n t e n c in g  a r e  n o t  s p e c i f i c a l l y  r e l i e d  u p o n  i n  
and o f  t h e m s e lv e s  t o  a d j u s t  a s e n te n c e  u p  o r  d o w n . I n s t e a d ,  t h e  
f i n d i n g  o f  a  d is p u t e d  f a c t  i s  o n l y  o ne f a c t o r  among t h e  t o t a l i t y  
o f  t h e  c ir c u m s t a n c e s  w h ic h  t h e  ju d g e  m u s t w e ig h  i n  e x e r c i s i n g  
d i s c r e t i o n  w i t h i n  t h e  a v a i l a b l e  s e n t e n c in g  r a n g e .

E v e n  i n  p r e s u m p t iv e  s e n t e n c in g  c a s e s  a f t e r  s t a t u t o r y  
a g g r a v a t in g  a n d  m i t i g a t i n g  f a c t o r s  h a v e  b e e n  e s t a b l i s h e d ,  t h e  ju d g e  
i s  r e q u i r e d  t o  d e t e r m in e  t h e  w e ig h t  g iv e n  t h e s e  f a c t o r s  i n  d e c id in g  
w h e th e r  t o  a d j u s t  t h e  p r e s u m p t iv e  t e r m  u p  o r  do w n . O r d i n a r i l y ,  t h e  
d e c i s i o n  w h e th e r  t o  a d j u s t  t h e  p r e s u m p t iv e  te r m  w i l l  b e  b a s e d  u p on  
f i n d i n g s  o f  f a c t  r e l a t e d  t o  s u c h  m a t t e r s  a s  t h e  d e f e n d a n t 's

c o n v in c in g  e v i d e n c e ) .
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b a c k g r o u n d  a n d  c h a r a c t e r ,  t h e  d e f e n d a n t 's  n e e d  f o r  o r  a m e n a b i l i t y  
t o  t r e a t m e n t  f o r  a  d r u g  o r  a lc o h o l  p r o b le m , t h e  d a n g e r  t h e  
d e f e n d a n t  p o s e s  t o  t h e  p u b l i c ,  and  t h e  d e f e n d a n t 's  p o t e n t i a l  f o r  
r e h a b i l i t a t i o n .

T o  r e q u i r e  s u c h  b a s i c  f i n d i n g s  t o  b e  m ade b y  m o re  t h a n  
t h e  p r e p o n d e r a n c e  o f  t h e  e v id e n c e  g o e s  f a r  b e y o n d  t h e  r e q u ir e m e n t s  
o f  d u e  p r o c e s s  a n d  w o u ld  s e v e r e l y  l i m i t  t h e  t r a d i t i o n a l l y  b r o a d  
d i s c r e t i o n  g i v e n  t o  ju d g e s  t o  f a s h i o n  a n  a p p r o p r i a t e  s e n te n c e  b a s e d  
o n  t h e  n e e d s  o f  t h e  i n d i v i d u a l  d e f e n d a n t  a n d  t h e  n e e d  t o  p r o t e c t  
t h e  p u b l i c .  M o r e o v e r ,  r e q u i r i n g  t h e  s t a t e  t o  p r o v e  a n y  a n d  a l l  
d is p u t e d  f a c t u a l  is s u e s  b y  g r e a t e r  t h a n  a p r e p o n d e r a n c e  o f  t h e  
e v id e n c e  w o u ld ,  i n  e f f e c t ,  t u r n  t h e  s e n t e n c in g  h e a r in g  i n t o  a 
s e c o n d  t r i a l .  T h e  p u b l i c  i n t e r e s t s  o f  j u d i c i a l  e c o no m y a n d  t h e  
a lr e a d y  o v e r - b u r d e n e d  t r i a l  c o u r t s  w i l l  b e  g r e a t l y  d is s e r v e d  b y  
s u c h  a r e s u l t .
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T h e  H o n o r a b le  D a ve  D o n le y ,  C h a irm a n  
H o u s e  J u d i c i a r y  C o m m itte e  
A la s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V
J u n e a u , A la s k a  9 9 8 1 1

R e : HB 396 ( V i o l e n t  C r im e s  a n d  C r i m i n a l  Law a n d
P r o c e d u r e )

D e a r  R e p r e s e n t a t iv e  D o n le y :

A t  y o u r  r e q u e s t ,  we h a v e  r e v ie w e d  HB 396 a n d  b y  t h i s  
l e t t e r  we w is h  t o  i n d i c a t e  o u r  s u p p o r t  f o r  t h e  b i l l .  We 
p a r t i c u l a r l y  f a v o r  t h o s e  s e c t i o n s  t h a t  a r e  i n  r e s p o n s e  t o  r e c e n t  
a p p e l l a t e  a n d  t r i a l  c o u r t  d e c i s i o n s .

S e c t io n s  2 a n d  3 c u r e  t h e  p r o b le m  n o t e d  b y  t h e  c o u r t  o f  
a p p e a ls  i n  S . R . D .  v .  S t a t e . 817 P . 2d 484  ( A la s k a  1 9 9 1 ) ;  n a m e ly ,  
t h a t  u n d e r  e x i s t i n g  la w  t h e  s t a t e  c a n n o t  p r o s e c u t e  a s  f e l o n s  t h o s e  
a d u l t s  who u l t i m a t e l y  c a u s e  s e r i o u s  p h y s i c a l  i n j u r y  t o  a c h i l d  b y  
s u b j e c t i n g  t h e  c h i l d  t o  r e p e a t e d  a s s a u l t s  o v e r  a p e r io d  o f  t i m e .  
S e c t io n  4 am ends AS 1 1 . 4 1 . 2 2 0 ( a )  t o  m ake i t  a f e l o n y  w hen a n  a d u l t  
e i t h e r  r e c k l e s s l y  c a u s e s  p h y s i c a l  i n j u r y  t o  a c h i l d  u n d e r  t e n  y e a r s  
o f  a g e  o r  c a u s e s  p h y s i c a l  i n j u r y  t o  s u c h  a c h i l d  b y  m eans o f  a 
d a n g e r o u s  in s t r u m e n t .

S e c t io n s  5 ,  6, a n d  7 am end t h e  s t a t e ’ s s e x u a l  a s s a u l t  
s t a t u t e s  t o  m ake i t  a c r im e  f o r  a p e r s o n  t o  e n g a g e  i n  s e x u a l  
c o n t a c t  o r  p e n e t r a t i o n  w i t h  a p e r s o n  kn o w n  b y  t h e  o f f e n d e r  t o  b e 
u n a w a re  t h a t  a s e x u a l  a c t  i s  o c c u r r in g .  T h e  l e v e l  o f  o f f e n s e  i s  
e le v a t e d  o n e  c la s s  i f  t h e  o f f e n d e r  i s  a h e a l t h  c a r e  p r o v i d e r ,  a s  
d e f in e d  i n  s e c t i o n  9 o f  t h e  b i l l ,  a n d  i f  t h e  c o n d u c t  o c c u r s  w h i l e  
t h e  o f f e n d e r  i s  p r o v i d i n g  p r o f e s s i o n a l  t r e a t m e n t  t o  t h e  v i c t i m .

S e c t io n  8 am ends AS 1 1 . 4 1 . 4 5 5 ( a ) ,  a n o t h e r  o f  t h e  s t a t e ’ s 
s e x u a l  o f f e n s e s  ( “ U n la w f u l  E x p l o i t a t i o n  o f  a M i n o r ” ) t o  p r o h i b i t  a 
p e r s o n  fr o m  in d u c in g  o r  e m p lo y in g  a c h i l d  u n d e r  18 y e a r s  o f  a g e  t o  
e n g a g e  i n  a c t s  o f  s e x u a l  m a s o c h is m  o r  s a d is m . T h e  am endm ent a l s o  
p r o h i b i t s  a p e r s o n  fr o m  p h o t o g r a p h in g ,  f i l m i n g ,  r e c o r d in g ,  o r  
t e l e v i s i n g  a c h i l d  e n g a g e d  i n  s u c h  a c t s .

03C31LH
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T h e  n e x t  f i v e  s e c t i o n s  o f  t h e  b i l l  am end t h e  s t a t e ' s  la w s  
r e l a t i n g  t o  w e a p o n s o f f e n s e s .  S e c t io n  10 am ends AS 1 1 . 6 1 . 2 0 0 ( a )  t o  
i n c l u d e  w i t h i n  t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s i n  t h e  
f i r s t  d e g r e e  t h e  a c t  o f  d is c h a r g in g  a f i r e a r m  fr o m  a m o v in g  
p r o p e l l e d  v e h i c l e .  C o n s e q u e n t ly ,  " d r i v e - b y "  s h o o t in g s  w i l l  b e  a t  
l e a s t  a c la s s  C f e l o n y  o f f e n s e  e v e n  i f  n o  o n e  i s  i n j u r e d  o r  p la c e d  
i n  f e a r  b y  t h e  c o n d u c t .  S e c t io n  11 am ends AS 1 1 . 6 1 . 2 0 0 ( d )  t o  
p r o v id e  t h a t ,  a s  an  e x c e p t io n  t o  AS 1 1 . 6 1 . 2 0 0 ( a ) ( 1 1 ) ,  a p e a c e  
o f f i c e r  a c t i n g  w i t h i n  t h e  s c o p e  a n d  a u t h o r i t y  o f  e m p lo y m e n t m ay 
f i r e  a w e a p o n  fr o m  a m o v in g  v e h i c l e .  S e c t io n  12 am ends 
AS 1 1 . 6 1 . 2 0 0  t o  m ake i t  a n  a f f i r m a t i v e  d e fe n s e  t o  a p r o s e c u t io n  
u n d e r  AS 1 1 . 6 1 . 2 1 0 ( a ) ( 1 1 )  t h a t  t h e  p e r s o n  who d is c h a r g e d  t h e  
f i r e a r m  fr o m  a m o v in g  v e h i c l e  was e n g a g e d  i n  a l a w f u l  h u n t in g  o r  
f i s h i n g  a c t i v i t y  a t  t h e  t i m e .

N e x t ,  s e c t i o n  13 am ends AS 1 1 . 6 1 . 2 1 0 ( a )  t o  in c l u d e  
k n o w in g ly  s e l l i n g  a f i r e a r m  o r  d e f e n s iv e  w e a p o n  t o  a p e r s o n  u n d e r  
18 y e a r s  o f  a g e  w i t h i n  t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s i n  
t h e  s e c o n d  d e g r e e . T h e  l a s t  am endm ent r e l a t i n g  t o  w e a p o n s , s e c t i o n  
1 4 , am ends AS 1 1 . 6 1 . 2 2 0 ( a )  t o  p r o v id e  t h a t  a p e r s o n  c o m m its  t h e  
c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s i n  t h e  t h i r d  d e g r e e  i f  t h e  
p e r s o n  k n o w in g ly  p o s s e s s e s  a d e f e n s iv e  w eap o n  w i t h i n  t h e  g r o u n d s  o f  
o r  o n  a p a r k in g  l o t  im m e d ia t e ly  a d ja c e n t  t o  a p u b l i c  o r  p r i v a t e  
s c h o o l  w i t h o u t  t h e  p e r m is s io n  o f  t h e  c h i e f  a d m i n i s t r a t i v e  o f f i c e r  
o f  t h e  s c h o o l  o r  d i s t r i c t  o r  t h e  d e s ig n e e  o f  t h e  c h i e f  
a d m i n i s t r a t i v e  o f f i c e r .  A p e r s o n  2 1  y e a r s  o f  a g e  o r  o l d e r ,  
h o w e v e r , i s  e x e m p te d  fr o m  t h i s  p r o v i s i o n .

S e c t io n  15 am ends AS 1 2 . 1 0 . 0 1 0 ,  t h e  s t a t e ' s  g e n e r a l  
s t a t u t e  o f  l i m i t a t i o n s  f o r  c r i m i n a l  p r o s e c u t io n s ,  t o  e x t e n d  t o  t e n  
y e a r s  t h e  c u r r e n t  f i v e - y e a r  l i m i t a t i o n  w i t h i n  w h ic h  a n  in d ic t m e n t  
m u s t b e  fo u n d  o r  an  i n f o r m a t i o n  o r  c o m p la in t  m u s t b e  i n s t i t u t e d  f o r  
t h e  f o l l o w i n g  f e l o n i e s :  m a n s la u g h t e r ;  c r i m i n a l l y  n e g l i g e n t
h o m ic id e ;  a n y  f e l o n y  a s s a u l t ;  k i d n a p p i n g  a n d  c u s t o d i a l  
i n t e r f e r e n c e ;  a r s o n  i n  t h e  f i r s t  d e g r e e ;  s e x u a l  a s s a u l t  i n  a n y  
d e g r e e ;  s e x u a l  a b u s e  o f  a m in o r  i n  a n y  d e g r e e ;  i n c e s t ;  u n l a w f u l  
e x p l o i t a t i o n  o f  a m in o r ;  a n d  r o b b e r y ,  e x t o r t i o n ,  o r  c o e r c io n .

I n  s e c t i o n  2 4 , t h e  b i l l  r e p e a ls  c u r r e n t  AS 1 2 . 1 0 . 0 2 0 ( c ) ,  
r e l a t i n g  t o  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  s e x u a l  o f f e n s e s  
i n v o l v i n g  v i c t i m s  u n d e r  t h e  ag e  o f  1 6 . I n  i t s  s t e a d ,  s e c t i o n  15 
e x t e n d s  t h e  l i m i t a t i o n s  p e r io d  f o r  t h e s e  o f f e n s e s  t o  20 y e a r s .  A s 
s p e c i f i e d  i n  s e c t i o n  25 o f  t h e  b i l l ,  t h e s e  a m en dm en ts t o  t h e  
s t a t u t e s  o f  l i m i t a t i o n s  w i l l  h a v e  p r o s p e c t iv e  e f f e c t  o n l y .

S e c t io n  17 am ends AS 1 2 . 5 5 . 0 2 5  t o  m ake c l e a r  t h a t  t h e  
p r e p o n d e r a n c e  o f  t h e  e v id e n c e  s t a n d a r d  o f  p r o o f  a p p l i e s  t o  
s e n t e n c in g  p r o c e e d in g s ,  e x c e p t  a s  p r o v id e d  i n  AS 1 2 . 5 5 . 1 4 5 ( d ) ,  
1 2 . 5 5 . 1 5 5 ( f ) ,  a n d  1 2 . 5 5 . 1 6 5 .  T h is  a m e n d m e n t, e f f e c t i v e l y  r e v e r s i n g
t h e  c o u r t  o f  a p p e a ls '  d e c i s i o n  i n  B u o y v .  S t a t e . ____  P . 2d ____  (O p .
N o . 1 1 6 9  A la s k a  O c t .  2 5 , 1 9 9 1 ) ,  c o d i f i e s  b o t h  t h e  c o u r t ' s  d e c i s i o n
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i n  B r a k e s  v .  S t a t e . 7 9 6  P . 2 d  1 3 6 8  ( A la s k a  A p p . 1 9 9 0 ) ,  a n d  c u r r e n t  
p r a c t i c e  o n  v e r i f i e d  p r i o r  c r i m i n a l  c o n d u c t .  I t  i s  a l s o  c o n s i s t e n t  
w i t h  p r a c t i c e  i n  f e d e r a l  c o u r t s  a n d  w i t h  t h e  A m e r ic a n  B a r  
A s s o c i a t i o n  s t a n d a r d s  f o r  c r i m i n a l  j u s t i c e .  I l l  S t a n d a r d s  f o r  
C r i m i n a l  J u s t i c e  § 1 8 - 6 . 4 ( c )  ( 2 d  e d .  1 9 8 0 ) .

S e c t io n  18 am ends AS 1 2 . 5 5 . 1 2 5 ( a )  t o  p r o v id e  t h a t  a 
d e f e n d a n t  c o n v ic t e d  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  s h a l l  b e  
s e n te n c e d  t o  a m a n d a to r y  t e r m  o f  im p r is o n m e n t  o f  99 y e a r s  w hen t h e  
c o n v i c t i o n  i s  f o r  t h e  m u r d e r  o f  a u n if o r m e d  o r  o t h e r w is e  c l e a r l y  
i d e n t i f i e d  p e a c e  o f f i c e r ,  f i r e  f i g h t e r ,  o r  c o r r e c t i o n a l  o f f i c e r  who 
w as e n g a g e d  i n  t h e  p e r fo r m a n c e  o f  o f f i c i a l  d u t i e s  a t  t h e  t im e  o f  
t h e  m u r d e r .  T h e  m a n d a to r y  t e r m  o f  im p r is o n m e n t  o f  99 y e a r s  w i l l  
a l s o  a p p ly  i f  t h e  p e r s o n  c o n v ic t e d  o f  m u rd e r  i n  t h e  f i r s t  d e g r e e  
h a s  b e e n  p r e v i o u s l y  c o n v ic t e d  o f  m u r d e r  i n  t h e  f i r s t  o r  s e c o n d  
d e g r e e  i n  A la s k a ,  o r  o f  a s i m i l a r  o f f e n s e  u n d e r  t h e  la w s  o f  a n o t h e r  
j u r i s d i c t i o n .  S e c t io n  16 am ends AS 1 2 . 5 5 . 0 2 5 ( e )  t o  c l a r i f y  t h a t  
n o t h i n g  i n  AS 1 2 . 5 5 . 1 2 5 ( a )  l i m i t s  t h e  c o u r t ' s  a b i l i t y  t o  im p o s e  
c o n s e c u t iv e  s e n t e n c e s ;  i . e . ,  a d e f e n d a n t  may b e g iv e n  c o n s e c u t iv e  
s e n t e n c e s  t h a t  e x c e e d  t h e  te r m  o f  im p r is o n m e n t  s p e c i f i e d  f o r  m u rd e r  
i n  t h e  f i r s t  d e g r e e .  S e c t io n  21 am ends AS 3 3 . 1 6 . 0 9 0 ( b )  t o  p r o v id e  
t h a t  a p r i s o n e r  s e n te n c e d  t o  a m a n d a to r y  9 9 - y e a r  te r m  u n d e r  
AS 1 2 . 5 5 . 1 2 5 ( a )  i s  n o t  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  d u r in g  
t h a t  e n t i r e  t e r m .

S e c t io n s  1 9 , 2 0 , 2 2 , a n d  23 r e l a t e  t o  t h e  n o n s t a t u t o r y  
m i t i g a t o r  o f  " e x t r a o r d i n a r y  p o t e n t i a l  f o r  r e h a b i l i t a t i o n . "  S e c t io n  
19 am ends AS 1 2 . 5 5 . 1 6 5  t o  p r o v id e  t h a t  a c o u r t  may n o t  r e f e r  a c a s e  
t o  a t h r e e - j u d g e  p a n e l  b a s e d  o n  t h e  d e f e n d a n t 's  p o t e n t i a l  f o r  
r e h a b i l i t a t i o n  i f  t h e  c o u r t  f i n d s  t h a t  a f a c t o r  i n  a g g r a v a t io n  s e t  
o u t  i n  AS 1 2 . 5 5 . 1 5 5 ( C ) ( 2 ) ,  ( 8) ,  ( 1 0 ) ,  ( 1 2 ) ,  ( 1 5 ) ,  ( 1 7 ) ,  ( 1 8 )  ( B ) ,
( 1 9 ) ,  ( 2 0 ) ,  ( 2 1 ) ,  o r  ( 2 8 )  i s  p r e s e n t .

S e c t io n  20 am ends AS 1 2 . 5 5 . 1 7 5  t o  s p e c i f y  t h a t ,  e x c e p t  a s  
p r o v id e d  i n  s e c t i o n  19 a b o v e , i f  a t h r e e - j u d g e  p a n e l  d e t e r m in e s  
t h a t  m a n i f e s t  i n j u s t i c e  w o u ld  r e s u l t  fr o m  i m p o s i t i o n  o f  a 
p r e s u m p t iv e  te r m  a n d  t h e  p a n e l  a l s o  f i n d s  t h a t  t h e  d e f e n d a n t  h a s  
e x c e l l e n t  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  a n d  t h a t  a s e n te n c e  o f  le s s  
t h a n  t h e  p r e s u m p t iv e  te r m  s h o u ld  b e  im p o s e d  b e c a u s e  o f  t h e  
d e f e n d a n t 's  e x c e p t i o n a l  p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  t h e  p a n e l  
s h a l l  s e n te n c e  t h e  d e f e n d a n t  t o  t h e  p r e s u m p t iv e  te r m  u n d e r  
AS 1 2 . 5 5 . 1 2 5  a n d  o r d e r  t h e  d e f e n d a n t  t o  e n g a g e  i n  a p p r o p r i a t e  
r e h a b i l i t a t i v e  p ro g r a m s  u n d e r  AS 1 2 . 5 5 . 0 1 5 .  T h e  p a n e l  m ay t h e n  
d e s ig n a t e  t h e  d e f e n d a n t  a s  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  u n d e r  
AS 3 3 . 1 6 . 0 9 0  d u r in g  t h e  s e c o n d  h a l f  o f  t h e  s e n t e n c e ,  i f  t h e  
d e f e n d a n t  s u c c e s s f u l l y  c o m p le te s  a l l  o f  t h e  r e h a b i l i t a t i v e  p ro g r a m s  
o r d e r e d  b y  t h e  p a n e l .  S e c t io n s  22 a n d  23 amend AS 3 3 . 1 6 . 0 9 0  t o  
m ake p r o v i s i o n  f o r  t h e  d i s c r e t i o n a r y  p a r o le  a u t h o r iz e d  b y  s e c t i o n  
20.
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A s p r e v i o u s l y  i n d i c a t e d ,  we s u p p o r t  t h i s  l e g i s l a t i o n  a n d  
we a p p r e c ia t e  t h e  o p p o r t u n i t y  t o  com m ent on t h e  b i l l .

V e r y  t r u l y  y o u r s ,

CHARLES E . COLE 
ATTORNEY GENERAL

B y : ( X U  K W u ^ a )
M a r g o t  \D . K n u th  

A s s i s t a n t  A t t o r n e y  G e n e r a l
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RE: HB 396 "An A c t  R e l a t i n g  t o  V i o l e n t  C r im es  and C r im in a l  
Law and P r o c e d u r e "

A n a l y s i s T h is  p o s i t i o n  p a p e r  w i l l  o n l y  c o v e r  s e l e c t e d  
s e c t i o n s  o f  t h e  p r o p o s e d  l e g i s l a t i o n .

S e c .  4 . T h ia  s e c t i o n  i n c r e a s e s  a s s a u l t  from  a m isd em ea n or  t o  
a f e l o n y  when an a d u l t  c a u s e s  p h y s i c a l  I n j u r y  t o  a  c h i l d  u n d e r  t h e  
a g e  o f  1 0 ,  P r e v i o u s l y  c h a r g e d  a s  a s s a u l t  i n  t h e  f o u r t h  d e g r e e ,  
t h i s  s e c t i o n  makes i t  a c l a s s  C f e l o n y  a s s a u l t  i n  t h e  t h i r d  d e g r e e .

The l i k e l y  e f f e c t  o f  t h i s  p r o p o s a l  i s  t h a t  m in im a l o r  n o n ­
i n j u r i e s  t o  c h i l d r e n  u n d e r  10 w i l l  now o n l y  b e  a b l e  t o  b e  c h a r g e d  
a s  f e l o n i e s .  The d e f i n i t i o n  o f  p h y s i c a l  i n j u r y  i s  "a  p h y s i c a l  p a i n  
o r  an im p a ir m e n t  o f  p h y s i c a l  c o n d i t i o n . "  AS 1 1 . 8 1 . 9 0 0 ( b ) ( 4 1 ) .  An 
exa m p le  m ig h t  b e s t  s e r v e  t o  show t h e  b r o a d  r a n g e  o f  c o n d u c t  t h a t  
w i l l  now b e  a f e l o n y  o f f e n s e .  A p a r e n t  i s  d r i v i n g  in  A n c h o r a g e  on  
i c y  r o a d s .  N e g l i g e n t l y  n o t  r e a l i z i n g  t h e  s l i c k n a a s  o f  t h e  s t r e e t s ,  
t h e  p a r e n t  s l i d e s  t h r o u g h  a s t o p  s i g n  and i s  bumped o r  bumps 
a n o t h e r  c a r .  The c h i l d  i n  t h e  c a r  s e a t  bumps h i s  h ea d  and c r i e s  
b e c a u s e  i t  h u r t s ,  i t  i s  a p h y s i c a l  p a i n ,  T h i s  i s  now a f e l o n y  
c r im e  b e c a u s e  t h e  p a r e n t  h a s  n e g l i g e n t l y  c a u s e d  p h y s i c a l  i n j u r y  t o  
a n o t h e r  p e r s o n  b y  means o f  a d a n g e r o u s  in s t r u m e n t  ( t h e  c a r ) .

O th e r  e x a m p le s  a b ou n d . T h e re  ham r e c e n t l y  b e e n  d i s c u s s i o n  
among e d u c a t o r s  a s  t o  t h e  u s e  o f  c o r p o r a l  p u n ish m e n t  a s  a 
r e a s o n a b l e  d i s c i p l i n a r y  t e c h n i q u e .  AS 1 1 . 8 1 .4 3 0  p e r m i t s  t h e  u s e  o f  
f o r c e  "when and  t o  t h e  e x t e n t  r e a s o n a b l y  n e c e s s a r y  and a p p r o p r i a t e  
t o  p r o m o te  t h e  w e l f a r e  o f  t h e  c h i l d ,  i . "  Do we w ant p a r e n t s  and 
t e a c h e r ®  t o  f a c e  f e l o n y  c h a r g e s  o f  a s s a u l t  when t h e r e  i s  
u n c e r t a i n t y  « »  t o  t h e  r e a s o n a b l e n e s s  o f  t h e i r  d i s c i p l i n e ?

I n  aum, t h i s  s e c t i o n  b r o a d l y  i n c r e a s e s  t h e  p o s s i b i l i t i e s  o f  
f e l o n y  a s s a u l t  c h a r g e s  b a s e d  s im p ly  u p on  t h e  a g e  o f  t h e  c o m p la i n in g  
w i t n e s s .  T h i s  c o n d u c t  a l r e a d y  a p p e a r s  ,t o  b e  a d e q u a t e l y  a d d r e s s e d  
and p u n is h e d  u n d e r  t h e  a s s a u l t  i n  t h e  f o u r t h  d e g r e e  s t a t u t e s .  I t  
a p p e a r s  u n n e c e s s a r y  t o  make t h i s  a f e l o n y  o f f e n s e .  Even t h e  
D ep artm en t o f  Law i n  t h e i r  f i s c a l  n o t e  c la i m *  t f t a t  t h i s  o f f e n s e  i s  
" i n f r e q u e n t , "  Any p a r e n t  who l o s e s  h i s  te m p e r  m o m e n ta r i ly  and 
sp a n k s  h i e  c h i l d  c o u l d  beoom e a c o n v i c t e d  f e l o n .  The c r i m i n a l  
j u s t i c e  s y s te m  i s  n o t  t h e  b e s t  c h o i c e  f o r  t e a c h i n g  p r o p e r  p a r e n t i n g  
t e c h n i q u e s .
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t r i a l .  The Alaska Supreme Court has a le o  r e co g n iz e d  the im portance 
o f  s ta tu te s  o f  l im ita t io n , even in the c i v i l  c o n te x t .

I t  i s  gen era lly  recogn ized  that th e  purpose o f  
sta tu te*  o f  l im ita t io n  i s  t o  encourage 
promptness in  the p rosecu tion  o f  a c t io n s  and 
thus avoid the in ju s t ic e  which may r e s u l t  from 
proseou tion  o f  s ta le  cla im s. S ta tu te s  o f  
lim ita t io n s  attempt to  p r o t e c t  a g a in st 
d i f f i c u l t i e s  caused by l o s t  e v id e n ce , faded 
memories, and disappearing w itn esses .

Bvrn v . o g le , 488  P .2d 7 1 6 , 718  (Alaska 1 9 7 1 ) .  T h ere fo re , any 
s ta tu te  o f  l im ita t io n  i s  intended to  assure fa ir n e s s  in  the cou rt 
p ro ce ss . I t  l im its  the circum stances in  which g u i l t  may be found 
and i s  aimod a t preserving the accuracy and b a s ic  in t e g r i t y  o f  the 
a d ju d ica t iv e  process where the g u i l t  or  the in n ocen ce  o f  a person 
i s  u lt im a te ly  decided .

Under the due process c lau ses o f  the 1 5 th  and 1 4 th  Amendments, 
a person  may argue that an ex cess iv e  delay  in  h is  t r i a l  has caused 
h ie  ev iden ce and w itnesses to  d isappear and h ie  ca se  t o  be 
compromised. A defendant does not have an adequate remedy t o  a r g u e  
a v io la t io n  o f  h is  c o n s t itu t io n a l speedy t r i a l  guarantees by 
dem onstrating such p re ju d io e . The rea l problem  a r is e s  When the 
case i s  so s ta le ,  the in form ation  so c o ld ,  and the a b i l i t y  to  
in v e s t ig a te  so hampered th at the delay  has a ls o  prevented  the 
p o s s ib i l i t y  o f  proving the p re ju d ice .

The p u b lic  has a strong in te r e s t  in  determ in ing  th e  tru th  o f  
a crim ina l charge and a prompt co n v ict io n  o f  th e  g u i l t y  p a r ty . The 
s ta tu te  o f  lim ita tio n s  i s  not a '‘ l o o p h o le ." I t  i s  n ot a 
" t e c h n ic a l i t y * " L im itations are fo r  the b e n e f i t  both  o f  the p u b lic  
and those accused. The rep ort prepared by the L e g is la t iv e  Research 
Agency regard ing  sta tu tes  o f  lim ita t io n s  (dated  December 4 , 1 9 9 1 ) 
re cog n izes  th at even with no change in  the s ta tu te  o f  l im it a t io n s ,  
an ad u lt su rv ivor  o f  c h ild  abuse s t i l l  has the c a p a c ity  t o  in i t ia t e  
a o i v i l  cause o f  a c tion , which "may o f f e r  se v e ra l advantages over 
a crim in a l proceeding fo r  the s ta te , the v ic t im , and s o c ie t y  . . . "  
( p .3 ) .

The tim e lim its  are t o  some exten t c le a r ly  a r b it r a r y  l in e  
drawing, Where there i s  a problem , i t  may make sense t o  a l t e r  the 
l in e s .  The 20 years f o r  any o f  the enumerated crim es In SeotiCh 15 
i s  u n ju s t i f ie d  by any showing that crim es are n o t b e in g  p rosecu ted . 
To the ex ten t that changes in  l im ita t io n s  f o r  c h i ld  aex-abuse 
crim es should be made, the l in e s  should be drawn as narrow ly as 
p o s s ib le .

A proposa l to  m odify AS 1 2 . 1 0 . 0 2 0 (c )  t o  change t o  "a 
person  under the age o f  JJ) [ 1 6 ] may be commenced w ith in  one year 
a f t e r  the crim e is  reported  to  a peace o f f i c e r " ,  e lim in a t in g  the
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A n a l y s i s This p o s it io n  paper w i l l  on ly  cover  s e le c te d  
s e c t io n s  o f  the proposed le g is la t io n *

Sec. 4 . ThiH s e c t io n  in crea ses  a ssa u lt  from a misdemeanor t o  
& fe lo n y  when an a d u lt causa* phya ioa l in ju ry  to  a c h i ld  under the 
age o f  1 0 , P rev iou s ly  charged as a ssa u lt  in  the fou rth  degree , 
th is  s e c t io n  makes i t  a c la s s  C fe lo n y  a ssa u lt  in  the th ird  degree.

The l ik e l y  e f f e c t  o f  th i*  p roposa l i s  th at minimal o r  non­
in ju r ie s  to  ch ild r e n  under 10  w i l l  now on ly  be a b le  to  be charged 
as f e lo n ie s .  The d e f in i t io n  o f  p h y s ica l in ju ry  i »  "a p h y s ica l pain  
o r  an impairment o f  p h y s ica l c o n d it io n .” AS 1 1 . 8 1 . 9 0 0 ( b ) (4 1 ) .  An 
example m ight beat serve to  show the broad range o f  conduct th at 
w i l l  now be a fe lo n y  o f fe n s e . A parent i s  d r iv in g  in  Anchorage on 
ic y  road s. N e g lig e n t ly  n ot r e a l is in g  the s lick n e a s  o f  the s t r e e t* , 
the parent s l id e *  through a atop s ign  and i s  bumped or  bumps 
another c a r . The c h i ld  in  the ca r  sea t bumpa h i*  head and c r ie s  
because i t  h u rts , i t  i s  a p h y s ica l p a in . This i s  now a fe lo n y  
crim e becauss the parent ha* n e g lig e n t ly  caused p h y s ica l in ju ry  to  
another person  by means o f  a dangerous instrum ent (the c a r ) .

Other examples abound. There ha* r e ce n t ly  been d is cu ss io n  
among edu cators  a* t o  the u*e o f  c o rp o ra l punishment as a 
reasonable  d is c ip l in a r y  tech n iqu e . A3 1 1 . 8 1 . 4 3 0  perm its the use o f  
fo r c e  "when and t o  the exten t reasonably  n ecessa ry  and appropriate  
to  promote the w e lfa re  o f  the c h i ld , i , ” Do we want parent* and 

. tea ch ers  t o  fa c e  fe lo n y  charges o f  a ssa u lt  when th ere  i s  
u n certa in ty  a* to  the reasonableness o f  th e ir  d is c ip l in e ?

In  sum, t h is  s e c t io n  broad ly  in crea ses  the p o s s i b i l i t i e s  o f  
fe lo n y  a s sa u lt  charges based sim ply upon the age o f  the com plaining 
w itn ess , T h is conduct a lready  a p p ea rs /to  be adequately addressed 
and punished under the a ssa u lt  in  the fou rth  degree s ta tu te s . I t  
appears unnecessary t o  make t h is  a fe lo n y  o f fe n s e . Even the 
Department o f  Law in  t h e ir  f ia c a l  not* claim * th a t th i*  o ffe n s e  is  
" in fr e q u e n t .” Any parent who lo s e s  h is  temper momentarily and 
epankc h i*  c h i ld  cou ld  become a con v icted  fe lo n . Tho crim in a l 
ju s t i c e  system i s  n ot the b es t  ch o ic*  f o r  teach in g  p roper parenting  
tech n iq u es .
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Sec. 1 5 . This s e c t io n  amends tha currant s ta tu te  o f  
l im ita t io n s  w ith regard t o  cr im in a l p ro se cu tio n . S u bsection  1 
extends tha sta tu te  o f  l im ita t io n s  t o  10 years fo r  what can be 
c l a s s i f i e d  as crimes aga in st a person ,

Subsection  2 prov ides th a t the s ta tu te  o f  l im ita t io n s  is  
extended t o  20 years fo r  any eex o f fe n s e  o r  prom oting p r o s t it u t io n , 
form er sex o ffe n se  or form er co n tr ib u tin g  t o  the delinquency o f  a 
minor charges where the com plain ing w itness was under the age o f  
1 6 . The f iv e  year period  o f  l im ita t io n s  on sexual Abuse o f  a minor 
o f fe n s e s  f o r  v ictim s under th e  age o f  16 has a lready  p re v io u s ly  
once been extended. In 1 9 8 3 , the s ta tu te  changed t o  p rov id e  th at 
charges could  be commenced w ith in  one year a f t e r  the crim e is  
rep o rte d  t o  a peace o f f i c e r  o r  the person  reaches age 16 whichever 
occu re  f i r s t ,  operating t o  extend the l im ita t io n  an a d d it io n a l f iv e  
y e a rs , (as 1 2 . 1 0 . 0 2 0 ( c ) ) .

Both o f  these extensions are o b je c t io n a b le  and overbroad when 
one understand* the b a s ic  purposes o f  s ta tu te s  o f  l im it a t io n s .  The 
U nited S tates Supreme Court has recog n ized  th a t s ta tu te s  o f  
l im ita t io n  provide "the prim ary guarantee aga in st b r in g in g  o v e r ly  
s t a le  crim ina l charges , 11 U nited S tate*  v . E w ell. 383  U.S. 1 1 6 , 86 
S .C t. 7 7 3 , IS L .Ed,2d 627  ( 1 9 6 6 ) .

The purpose o f  th e  s ta tu te  o f  l im ita t io n s  i s  
to  lim it  exposure t o  cr im in a l p rosecu tion  to  a 
ce r ta in  fixed  p er io d  o f  tim e fo llo w in g  the 
occurrence o f  th ose  a c ts  th e  le g is la t u r e  had 
ASCided to  punish by cr im in a l sa n ction . Suoh 
lim ita tio n  is  designed t o  p r o t e c t  in d iv id u a ls  
from having t o  defend them sslve* aga in st 
charges when the b a s ic  fa c t s  may have beoome 
obscured by the passage o f  tim e and to  
minimize the danger o f  o f f i c i a l  punishment 
because o f  a cts  in  the fa r  d is ta n t  p a s t . Such 
a time lim it may a ls o  have th e  sa lu ta ry  a f f e c t  
o f  encouraging law enforcem ent o f f i c i a l s  
promptly to  in v e s t ig a te  suspected  crim in a l
a c t iv it y .

T o u is ie  v , United S ta tes , 397  U.S. 1 1 2 , 90 S .C t. 8 5 8 , 25  L .E d .2d 
156  ( 1 9 7 0 ) .  Commentators have recogn ized  o th er  u se fu l purposes 
served  by these statutes o f  l im it a t io n . These s ta tu te s  prevent 
p rosecu tion  o f  those who have been law -ab id ing  f o r  many y ea rs , they 
avo id  p rosecu tion  a fte r  th e  com m unity's r e t r ib u t iv e  im pulse is  
lessen ed  and they have been recogn izad  t o  le ssen  th e  p o s s i b i l i t y  o f  
b la ck m a il, However, forem ost o f  a l l  o f  th e  g o a ls  i s  the 
d e s i r a b i l i t y  o f  requ iring  th a t p rosecu tion s  be based upon 
reason ab ly  fresh  evidence in  order the le ssen  the horrendous 
p o s s i b i l i t y  o f  an erroneous c o n v io t io n . These s ta tu te s  th e re fo re  
share im portant purposes With o th er  speedy t r i a l  p r o t e c t io n s , and 
are grounded in  the co n s t itu t io n a l r ig h ts  to  due p rocess  and speedy



t r i a l .  The Alaska Supreme cou rt has » 1 b o  re co g n iz e d  the Importance 
o f  s ta tu te s  o f  lim ita t io n , even in the c i v i l  c o n te x t .

I t  i s  gen era lly  recogn ized  that the purpose o f  
sta tu te*  o f  l im ita t io n  is  t o  encourage 
promptness in  the prosecu tion  o f  a c t io n s  and 
thus avoid the in ju s t ic e  which may r e s u l t  from 
proseoution  o f  s ta le  cla im s. S ta tu tes  o f  
l im ita t io n s  attempt to  p r o t e c t  a ga in st 
d i f f i c u l t i e s  caused by l o s t  ev id en ce , faded 
memories, and d isappearing w itn esses .

Bvrn v . O gle . 488  P .2d 7 1 6 , 718  (Alaska 1 9 7 1 ) .  T h ere fore , any 
sta tu te  o f  lim ita t io n  is  intended t o  assure fa ir n e s s  in  the cou rt 
p ro ce ss . I t  l im its  the circum stances in  which g u i l t  may be found 
and i s  aimed a t preserving the accuraoy and b a s ic  in t e g r i t y  o f  the 
a d ju d ica t iv e  process where the g u i l t  or the inn ocen ce  o f  a person 
i s  u lt im a te ly  decided.

Under the due process c lau ses o f  the 1 5 th  and 1 4 th  Amendments, 
a person may argue that an ex cess iv e  delay in  h is  t r i a l  has caused 
h ie  ev idence and w itnesses to  disappear and h is  case  t o  be 
compromised. A defendant does not have an adequate remedy t o  a r g u s  
a v io la t io n  o f  h is  c o n s t itu t io n a l speedy t r i a l  guarantees by 
dem onstrating such p re ju d ice . The rea l problem  a r is e s  when the 
case i s  bo s ta le ,  the in form ation  so c o ld , and the a b i l i t y  to  
in v e s t ig a te  so hampered th a t the delay has a ls o  prevented the 
p o s s ib i l i t y  o f  proving the p re ju d ice .

The p u b lic  has a stron g  in te re s t  in  determ ining th e  tru th  o f  
a crim ina l charge and a prompt con v ict ion  o f  th e  g u i l t y  p a rty . Ths 
sta tu te  o f  lim ita tio n s  i s  not a '‘ lo o p h o le . " i t  is  n ot a 
" t e c h n ic a l it y .  " L im itations are fo r  the b e n e f i t  both  o f  the p u b lic  
and thoae accused. The rep ort prepared by the L e g is la t iv e  Research 
Agency regarding statu te* o f  lim ita tio n s  (dated  December 4 , 1 9 9 1 ) 
recogn izes  th a t even with no change in the s ta tu te  o f  l im ita t io n s , 
an adu lt su rv ivor  o f  c h ild  abuse s t i l l  ha* the c a p a c ity  t o  in i t ia t e  
a c i v i l  cause o f  a ction , which "may o f f e r  se v e ra l advantages over 
a crim ina l proceeding fo r  the s ta te , the v ic t im , and s o c ie t y  . . . "  
( p > 3 )  •

The tim e lim its  are to  some extent c le a r ly  a rb itra ry  l in e  
drawing. Where there i s  a problem , i t  may make sens* t o  a l t e r  the 
l in e s .  The 20  years f o r  any o f  th# enumerated crim es in  S eo tion  15 
i t  u n ju s t i f ie d  by any showing th at arimes are n ot be in g  p rosecu ted . 
To the exten t that changec in  lim ita t io n s  f o r  c h i ld  sex-abuee 
crim es should be made, the l in e s  should be drawn as narrow ly as 
p o s s ib le .

A proposal to  m odify AS 1 2 . 1 0 . 0 2 0 (c ) t o  change t o  "a 
person under the age o f  JJ, [ 1 6 ] may be commenced w ith in  one year 
a ft e r  the crim e is  repcrted  t o  a peace o f f i c e r " ,  e lim in a tin g  the
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language o f  "o r  the person reaches the age o f  1 6 . "  The f i v e  year 
ex ten sion  already provided by AS 1 2 . 1 0 . 0 2 0 (c) f o r  a t o t a l  o f  10 
years would appear to  be adequate g iven  the ca ses  sought to  be 
in c lu d ed . This would a llow  th ese  reasons fo r  n on -rep ortin g  ( s t i l l  
in  the hands o f  the abu sers, unawareness o r  cr im in a l natu re , 
repressed  memories) to  be taken care  o f .

Sec. 1 7 . This s e o tio n  amends AS 1 2 . 5 5 .0 2 5  to  p ro v id e  th a t 
p r o o f  by a preponderance o f  the evidence standard a p p lie s  to  
sen ten cin g  proceedings excep t as a lready  e x p l i c i t l y  p rov id ed  by 
law. This seo tion  is  u n fa ir , in co n s is te n t  w ith  the l e g i s l a t iv e  
scheme so fa r , s p e c i f i c a l ly  d is fa v o re d  by the Court o f  A ppeals, and 
i s  stren uou sly  opposed. The le g is la t u r e  has a lready  re cog n ized  
th a t in  the presumptive sen ten cin g  con text th ere  should be h igh  
burdens o f  p ro o f o f  s p e c i f i c  fa c t s  th at a f f e c t  the sen ten ce  a 
person  w il l  re ce iv e . P r io r  c o n v ic t io n s  that w i l l  a u tom a tica lly  
enhance a sentence are requ ired  to  be proven beyond a reason ab le  
doubt. Aggravating fa c to r s  th a t a llow  a judge to  in crea se  a 
sentence and m itigatin g  fa c t o r s  th a t allow  a judge t o  d ecrea se  a 
sentence must be proven by c le a r  and con v in cin g  e v id en ce . 
E xtraordinary oircum stances w arranting r e fe r r a l  t o  the th ro e -ju d g e  
panel must be proven by c le a r  and convincin g  ev id en ce . Any o th er  
fa c t s  to  be proven at a sen ten cin g  proceeding (in  p a r t ic u la r  
a lle g a t io n s  o f  "p r io r  bad a c ts " )  th at would r e f l e c t  upon th e  
p e rs o n 's  ch aracter, r e h a b i l i ta t io n  p o te n t ia l ,  should a ls o  be 
r e l ia b le  determ inations, In non-presum ptive sen ten cing  s itu a t io n s , 
th e  consequences o f  fin d in g  c e r ta in  "bad a cts "  as tru e  can be as 
g re a t  or  grea ter than th e  consequences o f  f in d in g  p r io r  
c o n v ic t io n s , aggravators, m it ig a to rs , o r  ex tra ord in a ry  
oiroum stance#.

The m a jority  o f  the Crim inal Rule* Committee f o r  th e  S tate  o f  
Alaska in  d ra ftin g  te n ta tiv e  r u le s  regarding sentencing p roceed in gs 
reached the same con clu s ion , th a t the r e la t iv e ly  s t r i c t  standard o f  
c le a r  and convincing evidence should apply, g iven  the se r iou sn ess  
o f  the p o te n tia l consequences. Austin  v , S ta te , 627  P .2d 6 57  
(Alaska App. 1 9 8 1 ) provides th a t f i r s t  fe lon y  o ffe n d e rs  co n v ic te d  
o f  o ffe n s e s  fo r  which no presum ptive term i s  s p e c i f ie d  should 
norm ally re ce iv e  more fa v ora b le  sen ten ces than the presum ptive term 
fo r  second fe lon y  o ffen d ers  co n v ic te d  o f  l ik e  crim es. The Austin  
ru le  can be deviated from on ly  in  e x cep tion a l ca ses  and i s  
recogn ized  as promoting u n ifo rm ity  in  sen ten cing , one o f  the 
l e g i s la t iv e  goa ls  o f  the presum ptive sentencing s ta tu te s . In 
determ ining the sentence f o r  a f i r s t  fe lon y  o ffe n d e r , aggravating  
and m itiga tin g  fa c to r s  do n ot s p e c i f i c a l l y  a p p ly  by s ta tu te . 
However, they are used by sen ten cin g  cou rts  to  determ ine whether or 
not these are the kinds o f  e x ce p t io n a l cases th at warrant exceed ing  
the Austin r u le .

In Buov v . s ta te . __ p . 2 d (Alaska App. 1 9 9 1 ) ,  th e  Court o f
Appeals recogn ized  th at u n less  the standard was c le a r  and 
con v in cin g  evidence in th ese  s itu a t io n s ,  the Austin ru le  would be
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m eaningless. I f  the preponderance o f  the ev iden ce standard a p p lie s  
t o  determ ining aggravating fa c to r s  o r  extraord in ary  circum stances 
in  f i r s t  o ffen d er  cases, the f i r s t  fe lo n  may in  fa c t  r e c e iv e  a more 
se r io u s  sentence than the same person  w ith  the same background 
com m itting the same o ffen se  would have reoe iv ed  as a second fe lo n y  
o f fe n d e r . The higher burden o f  p r o o f  keeps the Austin  ru le  in t a c t  
and lends uniform ity  to  sen ten cin g . This c le a r  and con v in c in g  
standard does not make sen ten cin g  hearings u n n ecessa r ily  
cumbersome. Given the very  broad sen ten cin g  ranges f o r  both 
u n c la s s i f ie d  fe lo n ie s  as w e ll a* f i r a t  fe lo n y  o ffe n d e r s  not 
governed by presumptive sen ten ein gs, o fte n  fa r  g re a te r  consequences 
w i l l  a tta ch  in  a non-presum ptive ca s e . Given auch p o t e n t ia l ly  
d r a s t ic  consequences, and the g o a l o f  a ch iev in g  u n ifo rm ity  in  
sen ten cin g , the le g is la tu r e  should  not a llow  non-presum ptive 
aggravatora to  be esta b lish ed  by come burden o f  p r o o f  l e t *  than 
c le a r  and convincing ev iden ce , sen ten ces should be imposed based 
upon proven , r e l ia b le  in form ation  not su s p ic io n , c o n je c tu re , rumor, 
sp e cu la tio n , and unsupported a l le g a t io n s .  See e . g . , N ote, a 
Proposal t o  Insure Accuracy in P resentence I n v e s tig a t io n  R e p o r ts . 
91  Yale Law Journal 1 2 2 5 , 1 2 4 5  n. 1 1 5 - 1 1 7  ( 1 9 8 2 ) .  x t  i s
recommended that e x is t in g  laws not be tampered w ith , and th is  
s e c t io n  be d e le ted .

S ec. 19 and 2 0 . This s e c t io n  p rop oses m o d ifica t io n *  t o  the 
way th a t the th ree -ju d ge  panel i s  r e fe r r e d  ca s e s , and the e x e r c is e  
o f  d is c r e t io n  by the three^judge sen ten cin g  p an el. S ection  19 
s p e c i f i c a l l y  lim its  the d is c r e t io n  o f  a co u r t  t o  r e fe r  a case  t o  a 
th re e -ju d g e  panel based upon the n on statu tory  m itig a tin g  fa c t o r  o f  
the defendant1 s p o te n tia l fo r  r e h a b i l i ta t io n  i f  in  a d d it io n  t o  th at 
fin d in g  the cou rt has a lso  found one o f  se v e ra l s p e c i f i c  fa c t o r s  in  
aggravation  already set out in  the s ta tu te s .

S eotion  20  i s  another l im ita t io n  on the d is c r e t io n  o f  the 
sen ten cing  cou rt, th is  time on the th re e -ju d g e  pan el, i f  the case 
i s  r e fe r r e d  to  the th rae-ju dge  panel based upon m anifest in ju s t i c e  
and th e  d efen dan t's  excep tion a l p o te n t ia l  f o r  r e h a b i l i t a t io n ,  the 
th ree -ju d g e  p a n e l's  power t o  sentence t o  le s s  than the presum ptive 
term i s  e lim in ated . Tne th ree -ju d g e  panel i s  s t i l l  req u ired  to  
g iv e  th e  defendant the presumptive term, and i s  requ ired  t o  order 
the defendant to  engage in  "a p p rop ria te  programs o f  
r e h a b i l i t a t io n ."  The only d is c r e t io n  l e f t  t o  the th re e -ju d g e  panel 
i s  th a t they may provide that during the second h a l f  o f  the 
presum ptive sentence required  to  be imposed, the defendant may be 
e l i g i b l e  fo r  d iscre tion a ry  p a ro le  i f  "th e  defendant s u c c e s s fu l ly  
com pletes a l l  r e h a b ilita t io n  programs ordered  under s e c t io n  2 o f  
th is  su b s e c t io n ."

Making any m a jo r  m od ifica tion s  to  the sen ten cin g  p ro v is io n *  as 
a W h o le  i*  f r a u g h t  w i t h  p e r i l  and a p ie c e m e a l a p p r o a c h  w h ic h  should 
be avoided . In fa c t ,  the Alaska Sentencing Commission is  in  tha 
m iddle o f  i t *  three year l i f e  span. This Commission i s  engaging in 
exhaustive research , taking testim ony o f  exp erts  and la y  p e o p le ,
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gath erin g  inform ation, and com piling data bases in  o rd er  t o  reach 
consensus upon what the appropriate  changes t o  th e  sen ten cin g  law 
should b e . The Alaska Sentencing Commission is  a d iv e r s e  group 
represen tin g  every aspect o f  law enforcem ent, c r im in a l ju s t i c e ,  and 
v ic t im ’ s r ig h ts . Major p rop osa ls  are expected  from th e  Commission 
based on i t s  exhaustive study. I t  ie  unwise t o  make m inor changes 
t o  p o rt io n s  o f  the sta tu tory  scheme when an e x h a u stiv e ly  research ed  
and prepared report and p rop osa ls  are forthcom in g. T h e re fo re , i t  
ie  recommended that no changes be made t o  the sen ten cin g  s ta tu te s .

A d d ition a lly , the s p e c i f i c  changee proposed  h ere  appear to  
a t t e m p t  t o  f i x  problems th a t in  fa c t  do n ot e x is t  and c r e a t e  more
? roblems than w il l  be r e c t i f i e d .  For example, under S e c tio n  1 9 , i t  

a a rare  instance that Whers the sen ten cing  co u r t  has found an 
aggravating fa c to r  the case  w i l l  s t i l l  be r e fe r r e d  t o  th e  th re e -  
judge pan el. However, th ere  may be cases where t h is  i s  a p p rop ria te  
( e .g .  ju v e n ile  fe lony jo y -r id in g  co n v ic t io n  2 0  years  a g o .)  I t  i s  
not necessary to  lim it the sentencing ju d g e ’ s ju r i s d i c t i o n ,  s in ce  
i t  i s  a lready su b ject to  fu rth er  review  and ev a lu a tio n  by the 
th ree -ju d g e  sentencing p an el.

s im ila r ly , lim itin g  the d is c r e t io n  o f  the th ra e -ju d g e  panel i s  
not necessary nor u se fu l. The th ree -ju d g e  panel has on ly  r a re ly  
m od ified  a presumptive term in th ose  most e x ce p t io n a l c a s e s , A 
recen t Memorandum to  Members o f  the Alaska Sentencing Commission 
s p e c i f i c a l l y  discussed th ree -ju d g e  panel r e fe r r a ls  based on the 
N on-S tatutory  M itig a tor  "E xtra ord in a ry  P o te n t ia l  f o r  
R e h a b il ita t io n . ’' This memo analyzed the data and found th a t  on ly  
75  t o t a l  oases in the s ta te  o f  Alaska were r e fe r r e d  t o  th e  th r e e -  
judge panel on that ba sis  from January 1 9 8 6  t o  O ctober 1 9 9 1 . The 
th ree  judge panel accepted  the t r i a l  c o u r t 's  c o n c lu s io n  o f  
extraord in ary  prospects f o r  r e h a b il i ta t io n  in  39  c a s e s , but 
r e je c te d  that finding in  36  ca ses . Even in  th ose  ca ses  where the 
m itig a to r  was accepted, the th rae-ju dge  panel d id  n ot always reduce 
the sen tence, since 1980  th ere  have been on ly  15  r e fe r r a l s  t o  the 
th ree -ju d g e  panel in cases in v o lv in g  sexual abuse. In 8 o f  th ose  
oases the three-judge panel r e je c te d  the fin d in g  o f  unusual 
p rosp ects  fo r  r e h a b ilita t io n . Even when i t  was a cce p te d , the 
th ree -ju d g e  panel gen era lly  recommended sex o ffe n d e r  treatm ent 
during in ca rcera tion  and as a con d ition  o f  p ro b a tio n . T h ere fo re , 
the Sentencing Commission reviewed the data s p e c i f i c a l l y  rega rd in g  
r e fe r r a ls  to  the th ree -ju d ge  panel fo r  unusual r e h a b i l i t a t io n  
p o te n t ia l ,  gen era lly  found in  favor o f  the s ta tu s -q u o , and proposed  
tak ing  no a ction . The minutea o f  that m eeting show th a t many 
members o f  the commission found the d e c is io n s  o f  th e  th re e -ju d g e  
panel to  be con sisten t, uniform , and f a i r .  Only a s in g le  member 
wanted to  elim inate the n on -sta tu tory  m itig a to r , which in  e f f e c t  i s  
what th is  se c tion  does.

T h ere fore , the three-judge panel reduces sentences on ly  extrem ely  
r a r e ly . Most sentences th a t are reduced sim ply have the amount o f  
j a i l  tim e that prev iou sly  was requ ired  to  be imposed, suspended



o v e r  t h e  d e f e n d a n t ' s  h e a d .  The d e fe n d a n t  i e  o r d e r e d  t o  b e  r e l e a s e d  
on p r o b a t i o n  t o r  an e x t e n s i v e  p e r i o d  o f  t i n e  and r e q u i r e d  t o  
p a r t i c i p a t e  i n  any k in d  o f  c o u n s e l i n g  and p rog ra m  t h a t  t h e  c o u r t  
may t h i n k  i a  a p p r o p r i a t e .  The o n l y  d i f f e r e n c e  i s  t h a t  t h e  
c o u n s e l i n g  and program m ing i s  c o n d u c t e d  o u t s i d e  o f  t h e  D ep a rtm en t 
o f  c o r r e c t i o n s '  p r i s o n s y s t e m . C o u n s e l in g  and p a r t i c i p a t i o n  i s  
c l o s e l y  m o n i t o r e d  by p a r o l e  and p r o b a t i o n  o f f i c e r s .  I t  i s  t r u e  t h e  
c o u r t  c a n n o t  g o  b a c k  and i n c r e a s e  h i e  s e n t e n c e ,  b u t  t h e  c o u r t  has 
a b s o l u t e  p ow er  t o  c o n e i s t e n t l y  e v a l u a t e  p e r fo r m a n c e  and im p o s e  t h e  
e n t i r e  s u s p e n d e d  term s o f  im p r is o n m e n t .

The o t h e r  m a jo r  p r o b le m  w i t h  t h e  p r o p o s a l  a s  l i s t e d  h e r e  i s  
t h a t  i t  assum es t h a t  t h e  D ep artm en t o f  C o r r e c t i o n s  w i l l  h a v e  
a p p r o p r i a t e  program s o f  r e h a b i l i t a t i o n  a v a i l a b l e  t o  e a c h  and e v e r y  
i n d i v i d u a l  p e r s o n  and t h e i r  i n d i v i d u a l  r e h a b i l i t a t i v e  n e e d s  in  
e v e r y  c u s t o d i a l  s e t t i n g .  T h is  i s  a f a l s e  a s s u m p t io n .  The q u a l i t y  
and v a r i e t y  o f  program m ing v a r i e s  w i d e l y  w i t h i n  t h e  p r i s o n  s y s te m  
o f  t h e  D epartm en t o f  C o r r e c t i o n s ,  Evan th o u g h  a ju d g e  may 
recom m end a p p r o p r i a t e  p ro g ra m s  o f  r e h a b i l i t a t i o n ,  t h e  ju d g e  may n o t  
o r d e r  a p r i s o n e r  t o  a p a r t i c u l a r  i n s t i t u t i o n  and may n o t  o r d e r  t h a t  
t h e  i n s t i t u t i o n  p r o v i d e  s p e c i f i c  t h i n g s  f o r  h im . T h a t  in v a d e s  t h e  
p r o v i n c e  o f  t h e  Department, o f  C o r r e c t i o n s .  I f ,  b a s e d  u p on  th a  
D ep a rtm en t o f  C o r r e c t i o n s '  r e g u l a t i o n s ,  p r i s o n e r  n e e d s ,  b e d  s p a c e ,  
and o t h e r  c o n c e r n s ,  a p r i s o n e r  i s  d e s i g n a t e d  t o  a f a c i l i t y  t h a t  
d o e s  n o t  o f f e r  any o f  t h e  a p p r o p r i a t e  p r o g r a m s ,  h e  w i l l  n o t  b o  a b l e  
t o  e n g a g e  in  t h e  r e h a b i l i t a t i o n  deem ed a p p r o p r i a t e .  He w i l l  h ave  
no a b i l i t y  t o  t r y  t o  p r o v e  t h a t  he h a s  baon  r e h a b i l i t a t e d  and he 
w i l l  en d  up s e r v i n g  an e n t i r e  s e n t e n c e  n o t  b e c a u s e  o f  any l a c k  o f  
i n i t i a t i v e  o r  r e h a b i l i t a t i v e  d e s i r e  on  h i s  p a r t ,  b u t  b e c a u s e  o f  
f a c t o r s  c o m p l e t e l y  o u t s i d e  o f  h i s  c o n t r o l .

I t  i s  a l s o  im p o r ta n t  t o  know t h a t  t h e  D ep artm en t o f  
c o r r e c t i o n s  h as  l i m i t e d  s p a c e  i n  t h e  p ro g ra m s  t h a t  i t  d o e s  o f f e r .  
In  p a r t ,  due t o  t h i s ,  t h e  D ep a rtm en t o f  C o r r e c t i o n s  h a s  a p o l i c y  o f  
n o t  s e n d i n g  a p r i s o n e r  t o  a r e h a b i l i t a t i v e  p rogram  u n t i l  t h a t  
p r i s o n e r  i s  n e a r  th e  en d  o f  t h e i r  i n c a r c e r a t i v e  p e r i o d .  F or  
e x a m p le ,  a p r i s o n e r  w i t h  an  e i g h t  y e a r  p r e s u m p t iv e  s e n t e n c e  on  a 
s e x  o f i f e n a e  who i s  f o u n d  t o  h a v e  e x c e l l e n t  p r o s p e c t s  f o r  
r e h a b i l i t a t i o n ,  an e x tre m e  d e s i r e  and p o t e n t i a l  f o r  s u c c e s s f u l  
t r e a t m e n t  i n  a s e x  o f f e n d e r  p rog ram  w i l l  n o t  b e  c l a s s i f i e d  b y  t h e  
D ep artm en t o f  c o r r e c t i o n s  t o  t h e  H i la n d  M ou n ta in  C o r r e c t i o n a l  
c e n t e r  f o r  p la c e m e n t  i n  t h e  s e x  o f f e n d e r  p rogram  im m e d ia t e ly .  
B e ca u se  o f  l i m i t e d  s p a c e  i n  t h a t  p rog ra m  a w a i t i n g  l i s t  i s  
m a in t a i n e d .  B ecau se  t h e  p rog ra m  i s  a p p r o x im a t e ly  18 m onths t o  two 
y e a r s  i n  d u r a t i o n ,  and b e c a u s e  p a r t  o f  t h e  g o a l  o f  t h e  p ro g ra m  i s  
t o  t e a c h  p e o p l e  r e h a b i l i t a t i v e  s k i l l s  and n o n - c r i m i n a l  b e h a v i o r  
t h a t  t h e y  ca n  u t i l i z e  in  l i f e  on  t h e  o u t s i d e  w o r l d ,  t h e  D epartm en t 
o f  C o r r e c t i o n s  w i l l  n o t  s e n d  a n y b o d y  t o  t h a t  p rog ra m  u n t i l  t h e y  
o n ly  h a v e  a p p r o x im a t e ly  tw o  t o  t h r e e  y e a r s  l e f t  on  t h e  t im e  t h a t  
t h e y  n e e d  t o  s e r v e .  T h e r e f o r e ,  i t  i a  i m p o s s i b l e  f o r  a p r i s o n e r  t o  
p a r t i c i p a t e  i n  h i s  own r e h a b i l i t a t i o n  u n t i l  t h e  s e c o n d  h a l f  o f  h i s  
s o n t e n c e .  A l l  t h e  t im e  h e  h a s  d o n e  i n i t i a l l y  in  t h e  f i r s t  h a l f  o f
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h i s  s e n t e n c e  i e  dead t im e  w h ere  he may n o t  a v a i l  h i m s e l f  o f
r e h a b i l i t a t i v e  p ro g ra m s . T h i s  i s  n o t  i n  t h e  i n t e r e s t  o f  t h e  
d e f e n d a n t  n o r  in  t h e  i n t e r e s t s  o f  s o o i e t y .  Why s h o u ld  a p e r s o n  b e  
w a re h o u se d  w it h  no  t r e a t m e n t  when he  i s  re a d y #  w i l l i n g #  and e a g e r  
t o  p a r t i c i p a t e ?  Remember a g a i n ,  t h i s  i s  t h e  u n u su a l  o f f e n d e r #  Why 
s h o u ld  a p e r s o n  b e  w a re h o u se d  i n  j a i l  i f  t h e r e  h as  b e e n  a f a c t u a l  
f i n d i n g  t h a t  he i s  n o t  d a n g e r o u s ,  t h a t  r e h a b i l i t a t i o n  c a n  b e
a c c o m p l i s h e d  i n  an o u t - p a t i e n t  s e t t i n g ?

T h i s  l e g i s l a t i o n  is u n n e c e s s a r y #  and w i l l  n o t  a c c o m p l i s h  
r e h a b i l i t a t i o n .  I t  w i l l  g r e a t l y  i n o r e a s e  t h e  num bers o f  p e o p l e
i n c a r c e r a t e d  who do n o t  n e e d  t o  b e  i n c a r c e r a t e d  t o  p r o t e c t  t h e
p u b l i c  o r  t o  r e h a b i l i t a t e  t h e m s e l v e s .

S e c .  1 8 . S e c t i o n  18 m o d i f i e s  t h e  s e n t e n c i n g  p r o v i s i o n s  w i t h  
r e g a r d  t o  t h e  c h a r g e s  t o  M urder i n  t h e  F i r s t  D e g r e e .  I t  p r o v i d e s  
t h a t  t h e  s e n t e n c e  s h a l l  b e  a m a n d a tory  te rm  o f  im p r is o n m e n t  f o r  99 
y e a r s  when t h e  d e c e a s e d  i e  a u n i f o r m e d  o r  o t h e r w i s e  c l e a r l y  
i d e n t i f i e d  p e a c e  o f f i c e r ,  f i r e  f i g h t e r #  o r  c o r r e c t i o n a l  o f f i c e r  who 
i s  en g a g e d  i n  t h e  p e r fo r m a n c e  o f  h i s  o f f i c i a l  d u t i e s  a t  t h e  t im e  he 
was m u rd ered  o r  i f  t h e  p e r s o n  b e i n g  s e n t e n c e d  h a s  p r e v i o u s l y  b e e n  
c o n v i c t e d  o f  M urder i n  t h e  F i r s t  D e g r e e ,  M urder i n  t h e  S e co n d  
D e g re e  o r  s i m i l a r  o f f e n s e s  u n d e r  t h e  lawB o f  a n o t h e r  j u r i s d i c t i o n .

9 e o ,  2 1 . S e o t i o n  21 amends AS 3 3 . 1 6 . 0 9 0 ( b )  t o  p r o v i d e  t h a t  
an y b od y  who r e c e i v e s  t h e  m a n d a to ry  99 y e a r  te rm  u n d e r  t h o s e  p r e ­
e x i s t i n g  c o n d i t i o n s  s h a l l  n o t  b e  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  
d u r in g  t h e  e n t i r e  99 y e a r  t e r m .

The co m b in ed  e f f e c t  o f  t h e  m a n d a tory  n a t u r e  o f  t h e  maximum te rm , 
and t h e  a b s o l u t e  p r o h i b i t i o n  o f  any p o s s i b l e  f u t u r e  r e l i e f  t h r o u g h  
d i s c r e t i o n a r y  p a r o l e  i a  t r o u b l i n g .

A. The P r i n c i p l e  o f  R e f o r m a t io n  A r t i c l e  I ,  S e c t i o n  12 
o f  t h e  A la s k a  c o n s t i t u t i o n  p r o v i d e s  i n  p e r t i n e n t  
p a r t :

"P e n a l  a d m i n i s t r a t i o n  s h a l l  b e  b a s e d  u p on  t h e  
p r i n c i p l e  o f  r e f o r m a t i o n  and upon  t h e  n e e d  f o r  
p r o t e c t i n g  t h e  p u b l i c . "

W ell  v .  S t a t e . 642 P . 2d  1361  (A la s k a  App. 1982) 
s p e c i f i c a l l y  u p h e ld  t h e  c u r r e n t  p r e s u m p t iv e  
s e n t e n c i n g  schem e b e c a u s e  i t  r e s t r i c t e d  j u d i c i a l  
d i s c r e t i o n  b u t  d i d  n o t  e l i m i n a t e  i t .  I f  a j u d g e ' s  
d i s c r e t i o n  i s  s o  l i m i t e d  t h a t  t h e  t r i a l  c o u r t  i s  
p r e v e n t e d  from  c a r r y i n g  o u t  t h e  c o n s t i t u t i o n a l  
g o a l s  o f  r e f o r m a t i o n  and r e h a b i l i t a t i o n ,  t h e
s e n t e n c in g  s t a t u t e  may b e  s u b j e c t  t o  c o n s t i t u t i o n a l  
c h a l l e n g e .  A m a n d a tory  99 y e a r  s e n t e n c e  w i t h o u t  
any p o s s i b i l i t y  o f  p a r o l e  p r o v i d e s  a b s o l u t e l y  no 
b a s i s  f o r  o r  i n c e n t i v e  f o r  r e h a b i l i t a t i o n .



B. Due P r o c e s s  and E qu a l P r o t e c t i o n .  A m a n da tory  99 
y e a r  s e n t e n c e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  may 
deny  t h e  c o n s t i t u t i o n a l  r i g h t s  t o  d u e  p r o c e s s  and 
e q u a l  p r o t e c t i o n .  U n i te d  S t a t e s  C o n s t i t u t i o n  
Amendment X I V ;  A la s k a  C o n s t i t u t i o n  A r t i c l e  1 , $ § l ,  
3 .  W h ile  s i m i l a r  a rgu m en ts  w ere  r e j e c t e d  i n  t h e  
a n a l y s i s  o f  p r e s u m p t iv e  s e n t e n c i n g  f o r  f i r s t  
o f f e n d e r s ,  none o f  t h o s e  c a s e s  d e a l t  w i t h  s e n t e n c e s  
o f  t h i s  m a g n itu d e .  M a r t in  v .  s t a t e . 664 P . 2d 6 12 , 
620 (A la sk a  App. 1903) (u p h e ld  t h e  20 y e a r  minimum 
s e n t e n c e  f o r  m urder i n  t h e  f i r s t  d e g r e e . )  i t  i s  
u n o ie a r  w h eth er  a maximum m a n d a tory  te rm  w i t h  no  
p o s s i b i l i t y  o f  p a r o l e  w i l l  s a t i s f y  d u e  p r o c e s s .

C. S e p a r a t i o n  o f  P o w e r s .

in  N e l l  v .  S t a t e . 642 P . 2d 1361 (A la s k a  A pp. 1982) 
t h e  c u r r e n t  p r e s u m p t iv e  s e n t e n c i n g  schem e s u r v i v e d  
a c o n s t i t u t i o n a l  c h a l l e n g e  t h a t  i t  v i o l a t e d  t h e  
s e p a r a t i o n  o f  p o w e rs  d o c t r i n e  b y  i n f r i n g i n g  on  t h e  
pow er o f  th e  j u d i c i a r y  t o  s e n t e n c e  an o f f e n d e r  on 
t h e  p a r t i c u l a r  f a c t s  o f  t h e  c a s e  and t h e  n a t u r e  o f  
t h e  p a r t i c u l a r  o f f e n d e r .  The r e a s o n s  p r e s u m p t iv e  
s e n t e n c in g  d id  n o t  v i o l a t e  t h e  c o n s t i t u t i o n  w ere  
" s a f e t y  v a l v e s "  p r o v i d e d  b y  t h e  m i t i g a t i n g  f a c t o r s  
and th e  t h r e e - j u d g e  p a n e l .  The c o u r t  s p e c i f i c a l l y  
n o t e d  t h a t  t h e  s t a t u t e  l i m i t e d ,  b u t  d i d  n o t  
e l i m i n a t e  j u d i c i a l  d i s c r e t i o n .  W ith o u t  t h e  a b i l i t y  
t o  e x e r c i s e  any d i s c r e t i o n ,  A r t i c l e  IV , 5 1 o f  t h e  
A la s k a  C o n s t i t u t i o n  may b e  v i o l a t e d  b y  t h i s  
a b s o l u t e  i n f r in g e m e n t  on  t h e  p ow er  o f  th e  
j u d i c i a r y .

To a v o i d  t h e s e  c la im s  o f  c o n s t i t u t i o n a l  v i o l a t i o n  w h ic h  m ig h t  a r i s e  
s h o u l d  a m a n d a tory  9 9 -y e a r  s e n t e n c e  be  a u t o m a t i c a l l y  im p o s e d  f o r  
a l l  t h e s e  i n d i v i d u a l s ,  t h e  L e g i s l a t u r e  m ig h t  add  a p r o v i s i o n  
w h e re b y  i n d i v i d u a l s  s u b j e c t  t o  t h e  m a n d a tory  s e n t e n c e  c o u l d ,  a f t e r  
s e r v i n g  a p o r t i o n  o f  t h e i r  s e n t e n c e ,  a p p ly  f o r  m o d i f i c a t i o n  o f  t h e  
s e n t e n c e  u n d e r  c r i m i n a l  R u le  .35 (b ) p r o v i s i o n s .  T h is  s a f e t y  v a l v e  
c o u l d  p r o v i d e  a m e c h a n i s m  f o r  r e v ie w  in  t h e  f u t u r e  o n l y  i f  
w a r r a n t e d ,  and sa v e  t h e  s t a t u t e  from  C o n s t i t u t i o n a l  c h a l l e n g e .

The A m e r i c a n  Bar A s s o c i a t i o n 1s  S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e  
s p e c i f i c a l l y  d e a l  w it h  t h e  i d e a l  r o l e  o f  t h e  l e g i s l a t u r e  w ith  
r e s p e c t  t o  s e n t e n c i n g .  W h ile  r e c o g n i z i n g  t h e  w isdom  o f  p r o v i d i n g  
o e n t e n c i n g  a u t h o r w i t h  t h e  r a n g e  o f  a l t e r n a t i v e s ,  t h e  A m e r ica n  
Bar A s s o c i a t i o n  recommends t h a t  t h e  l e g i s l a t u r e  s h o u ld  n o t  s p e c i f y  
a m a n d a to ry  s e n t e n c e  f o r  any s e n t e n c i n g  c a t e g o r y  o r  f o r  any 
p a r t i c u l a r  o f f e n s e .  C r i t i c i s m  o f  l e g i s l a t i v e l y  r e q u i r e d  m a n d a tory  
s e n t e n c e s  i n c l u d e s  t h e  t e n d e n c y  t o  p r o d u c e  r i g i d i t y ,  t h e  i n f l a t i o n
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o f  t h e  p e n a l  c o d e  w hose a u t h o r i z e d  s e n t e n c e  l i n e s  a r e  a lre a d y -  
b e l i e v e d  t o  b e  t h e  l o n g e s t  in  t h e  w e s t e r n  w o r l d ,  a p a t t e r n  o f  
c o v e r t  n u l l i f i c a t i o n  b y  j u d g e s ,  p r o s e c u t o r s  and j u r i e s  a s  t h e y  
d e c l i n e  t o  e n f o r c e  p e n a l t i e s  t h e y  c o n s i d e r  o v e r l y  h a r s h ,  and 
t r a n s f e r r i n g  a l l  o f  t h e  p ow er  fro m  t h e  c o u r t  t o  t h e  p r o s e c u t o r  
w h ose  d i s c r e t i o n ,  c h a rg e  b a r g a i n i n g ,  and i n i t i a l  c h a r g i n g  d e c i s i o n s  
w o u ld  t a k e  on  enhanced  s i g n i f i c a n c e .

I t  a p p e a r s  w i s e r  t o  t r y  t o  tame d i s c r e t i o n  th a n  t o  a b o l i s h  i t .  I t  
h a s  b e e n  t h e  e x p e r i e n c e  o f  t h e  F e d e r a l  D i s t r i c t  c o u r t  J u d i c i a r y  
t h a t  t h e  s t r a i g h t - j a c k e t  a p p ro a ch  r e p r e s e n t e d  b y  t h e  f e d e r a l  
s e n t e n c i n g  g u i d e l i n e s  i s  n o t  a w o r k a b le  s o l u t i o n  and  i s  n o t  f a i r .  
A t  t h e  r e c e n t  J u d i c i a l  C o n fe r e n c e  o f  t h e  9 t h  C i r c u i t ,  i n c l u d i n g  
b o t h  D i s t r i c t  and A p p e l l a t e  c o u r t  j u d g e s ,  R e s o l u t i o n  Number 5 
c a l l i n g  f o r  t h e  r e p e a l  o f  m an da tory  minimum s e n t e n c e s  was p a s s e d  
u n a n im o u s ly ,  Th$ r e s o l u t i o n  n o t i c e d  t h e  a c t u a l  e f f e c t  o f  h a m p e r in g  
t h e  c a u s e  o f  j u s t i c e ,  t h e  e x tre m e  i n j u s t i c e  i n  a l l o c a t i n g  a l l  o f  
t h e  p o w e r  and t h e  i n i t i a l  c h a r g in g  d e c i s i o n  t o  t h e  p r o s e c u t o r  and 
t h e  f e d e r a l  e x p e r i e n c e  o f  b a c k l o g s  o f  c a s e s ,  demands f o r  t r i a l  and 
t h e  r e s u l t a n t  Im pact on t h *  c i v i l  c a l e n d a r  a s  w e l l  a s  t h *  c r i m i n a l .  
I t  i s  a l s o  im p o r ta n t  t o  n o t i c e  t h a t  t h i s  r e s o l u t i o n  i s  i d e n t i c a l  t o  
a r e s o l u t i o n  p a s s e d  u n a n im o u s ly  p r e v i o u s l y  b y  t h e  7 t h  c i r c u i t  a l s o  
c a l l i n g  f o r  t h e  r e p e a l  o f  a l l  m a n d a tory  minimum s e n t e n c e s .  I t  
a p p e a r s  t h a t  A la s k a  s h o u ld  b e  a b l e  t o  b e n e f i t  f r o m  t h e  e x p e r i e n c e  
o f  t h e  f e d e r a l  g u i d e l i n e s  and s h o u ld  g a i n  w isdom  fro m  t h a t  
e x p e r i e n c e .
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HB396 
CRIME ACT 1992

The A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  a n d  Sexual A s s a u l t  is a 
n o n - p r o f i t  o r g a n i z a t i o n  w i t h  22 m e m b e r  p r o g r a m s  a r o u n d  A l a s k a  w h i c h  
s e r v e  v i c t i m s  and t h e i r  f a m i l i e s .  The N e t w o r k  w o u l d  like to t e s t i f y  
in f a v o r  of H B 3 9 6 ,  s p e c i f i c a l l y  w o u l d  like to a d d r e s s  the f o l l o w i n g  
s e c t  i o n s ;

S e c t i o n s  ,2 a n d  3 of tne bill a d d r e s s  a p r o b l e m  d o m e s t i c  v i o l e n c e
p r o g r a m s  h a v e  s e e n  w h e n  w o r k i n q  w i t h  b o t h  c h i l d  abuse v i c t i m s  a n d
a d u l t  v i c t i m s  of d o m e s t i c  v i o l e n c e .  R e p e a t e d  a s s a u l t s  c a u s i n g  g r e a t  
p h y s i c a l  d a m a g e  c a n n o t  be p r o s e c u t e d  as f e l o n i e s  b e c a u s e  no  one
a s s a u l t  c a n  be p r o v e n  to h a v e  c a u s e d  the injuries. D o m e s t i c
v i o l e n c e  o f t e n  i n v o l v e s  th i s  k i n d  of c h r o n i c  b a t t e r i n g .  The N e t w o r k
b e l i e v e s  th a t  this p r o v i s i o n  will a i d  in p r o v i d i n g  a b e t t e r  r e s p o n s e
to s u c h  c a s e s  by the c r i m i n a l  j u s t i c e  s y s t e m .

The N e t w o r k  a l s o  s u p p o r t s  the p r o v i s i o n s  of 2£S£JL2Q2-5.».-.&j»._Z..s1Q£2_S* 
w h i c h  c l a r i f y  c u r r e n t  s t a t u t e  r e g a r d i n g  sexual a s s a u l t  by  p e r s o n s  in 
the h e a l t h  c a r e  field. W o m e n  s h o u l d  n o t  be f o r c e d  to c h o o s e  b e t w e e n  
c a r i n g  for t h e i r  b a s i c  h e a l t h  n e e d s  and t h e i r  p h y s i c a l  s a f e t y .  
C l e a r l y  no  c o n s e n t  e x i s t s  w h e n  v i c t i m s  are u n a w a r e  of the a c t  t a k i n g  
p l a c e  due to d e c e p t i o n .  In the w a k e  of the Ake case, the N e t w o r k  
b e l i e v e s  t h a t  t h e s e  c h a n g e s  are v i tal to e n s u r e  t h a t  h e a l t h  c a r e  
w o r k e r s  u n d e r s t a n d  that r a p e  laws a p p l y  to them as well.

S e c t i o n  1,5 i n c l u d e s  a p r o v i s i o n  that w o u l d  increase the s t a t u t e  of
l i m i t a t i o n s  for c h i l d  s e x u a l  a s s a u l t .  The N e t w o r k  is v e r y
s u p p o r t i v e  of this p r o v i s i o n  and. In fact, w o u l d  a d v o c a t e  t h a t  the
s t a t u t e  of l i m i t a t i o n  be e x t e n d e d  e v e n  f u r t h e r  or e l i m i n a t e d .

A c c o r d i n g  to a S t u d y  by H a r b o r v i e w  S e x u a l  A s s a u l t  C e n t e r  in S e a t t l e ,  
a b o u t  2 / 3 r d s  of c h i l d  v i c t i m s  are p r e - t e e n s ,  and a l m o s t  1/4 are 
y o u n g e r  th a n  six y ears old at the time a b u s e  is d i s c l o s e d  -- t h o u g h  
o b v i o u s l y  it may have b e g u n  at s i g n i f i c a n t l y  y o u n g e r  a g e s .  U n d e r  
the p r o D o s e d  2 0 - y e a r  l i m i t  in this bill, m a n y  v i c t i m s  will o n l y  be



H B 3 9 b  
P a q e  T w o

in t h e i r  e a r l y  to m i d - t w e n t i e s  at the time the l i mit e x p i r e s ,  w h i l e  
t h i s  is a s i g n i f i c a n t  i m p r o v e m e n t ,  r e s e a r c h  i n d i c a t e s  that m a n y  
v i c t i m s  do not b e g i n  to deal w i t h  t h e i r  v i c t i m i z a t i o n ,  or a c t u a l l y
feel its most d e b i l i t a t i n g  i m p a c t s  until they are in t h e i r  t w e n t i e s
a n d  t h i r t i e s .  T h i s  is e c h o e d  in a s u r v e y  of N e t w o r k  p r o g r a m s  t h a t  
worK w i t h  a d u l t  s u r v i v o r s .  M e d i a n  age in these g r o u p s  t e nds to be 
a b o u t  m i d - t h i r t i e s .

F o r  t h e s e  r e a s o n s ,  the N e t w o r k  r e c o m m e n d s  that e i t h e r  the 20
y e a r  s t a t u t e  be a m e n d e d  to b e g i n  t o l l i n g  when the v i c t i m  r e a c h e s  the 
ag e  of m a j o r i t y ,  or  that it be e l i m i n a t e d .  O n e  e x a m p l e  of a -State
w i t h  a s i m i l a r  s t a t u t e  is that of New H a m p s h i r e  w h i c h  a m e n d e d  its
c h i l d  s e x u a l  a s s a u l t  s t a t u t e  in 1990 to 22 y e a r s  p a s t  the v i c t i m ' s ^  
18th b i r t h d a y .  **

S i n c e  c h i l d  m o l e s t e r s  ha v e  m a n y  v i c t i m s  p e r  o f f e n d e r ,  a n d  s i n c e  
t h e y  t e n d  to o f f e n d  a q a l n s t  c h i l d r e n  over very long p e r i o d s  of t l m e „
s o m e  one who w a s  m o l e s t i n g  c h i l d r e n  t w e n t y  y e a r s  a q o  is m o s t  l i k e l y
s t i l l  m o l e s t i n g  t h e m  now. U f f e n d e r s  r e l y  on the v e r y  fact of the 
ag e  of t h e i r  v i c t i m s  as p r o t e c t i o n  a g a i n s t  the c o n s e q u e n c e s  of t h e i r  
a c t i o n s .  The N e t w o r k  b e l i e v e s  that by a i l o w i n q  v i c t i m s  to a c t  in
t h e i r  own b e h a l f  as a d u l t s  will o n l y  a i d  in c o m b a t t i n q  th i s  c r i m e .

The p r o v i s i o n s  ot S e c t i o n  J7 are impor t a n t  in sexual a s s a u l t  
c a s e s ,  w h e r e  s t a t e m e n t s  fr o m  o t h e r  v i c t i m s  w h o  may n o t  ha v e  p r e s s e d  
c h a r q e s  a r e  i m p o r t a n t  in d e t e r m i n i n g  a p p r o p r i a t e  s e n t e n c e  l e n g t h .  It 
is a l s o  i m p o r t a n t  to k n o w  the d e f e n d a n t ' s  bacftqround in d e t e r m i n l n q  
a p p r o p r i a t e  t r e a t m e n t  a n d  r e h a b i l i t a t i o n  p r o g r a m s .
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Testimony f o r  HB 396 
"An a c t  r e l a t i n g  t o  v i o l e n t  cr im es and 

c r im in a l  law and p r o c e d u r e . "  
January 22, 1992

Good a fte r n o o n  Chairman Donley and House J u d i c ia r y  Committee members.

My name i s  C a rr ie  L on goria ,  and I am here  t h i s  a f te r n o o n  to  t e s t i f y  on 
HB 396. I am r e p r e s e n t in g  the Anchorage Task F orce  on Sexual A ssa u lt  
( ATFSA), a group o f  p r o f e s s i o n a l s  c o o r d in a te d  by the M unic ipa l 
Department o f  Health and Human S e r v i c e s ,  Abuse P re v e n t io n  Program. The 
ATFSA in c lu d e s  r e p r e s e n t a t iv e s  from v a r io u s  governm ental and p r iv a t e  
a g e n c ie s ,  w hich in c lu d e  the Anchorage P o l i c e  Department, the Anchorage 
D i s t r i c t  A t t o r n e y 's  o f f i c e ,  l o c a l  h o s p i t a ls  (Humana, P rov id en ce ,  ANS), 
v i c t im -s u p p o r t  a g e n c ie s  (STAR, V i c t i m 's  f o r  J u s t i c e ,  South C en tra l  
C o u n s e l in g ) ,  p r iv a t e  p r o f e s s i o n a l s  (mental h e a l th  c o u n s e l o r s ) ,  the 
Department o f  C o r r e c t io n s  (H iland  M t . ) ,  and McLaughlin Youth C en ter .

.  .  .Members o f  'th e  ATFSA would l i k e  t o  extend  t h e i r  a p p r e c ia t i o n  to  the 
C om m ittee /fo r  the e f f o r t  and s e r io u s  c o n s id e r a t io n  which has a lrea d y  
gone in t o  the  developm ent o f  HB 396. Today, the ATFSA w i l l  be p r o v id in g  
test im on y  on a few key p r o v i s i o n s  o f  the b i l l ,  but w i l l  p ro v id e  
test im on y  on the o th e r  im portant p r o v i s i o n s  o f  t h i s  b i l l  at a l a t e r  d a te .

S e c t i o n  5 & 6 . ,  where an " o f f e n d e r  engages in  sexu a l p e n e t r a t io n  o r  
c o n t a c t  w ith  a person  who the o f f e n d e r  knows i s  unaware that a sexua l 
a c t  i s  b e in g  committed, and (A ) ,  the  o f f e n d e r  i s  a h e a l th  ca re  w orker; 
and (B) the o f f e n s e  takes  p la c e  du rin g  the co u r se  o f  p r o f e s s io n a l  
treatm ent o f  the v i c t im .

This i s  a p a r t i c u l a r l y  t im e ly  p r o v i s i o n  in  l i e u  o f  a r e c e n t  
p h y s i c ia n /p a t i e n t  case  where v ic t im s  were in  a t r u s t in g  p o s i t i o n  
and s u b je c t e d  to  p h y s ic a l  exam in ation s ,  which were in  f a c t ,  
in c id e n t s  o f  sexu a l o f f e n s e s .  These exam in ations  were the 
d o c t o r ' s  g u ise  t o  perform  unwanted sexu a l a c t s  on them. This 
p r o v i s i o n  would h o ld  c e r t a in  p r o f e s s i o n a l s ,  such as p h y s ic ia n s ,  
a ccou n ta b le  f o r  t h e i r  sexu a l v i o l a t i o n s ,  and a l lo w  f o r  e f f i c i e n t  
p r o s e c u t io n .

S e c t i o n  9 . ,  d e f in e s  "h e a l th  care  w orker" and " s e x u a l  a c t . "
ATFSA i s  p a r t i c u l a r l y  p le a s e d  w ith  the broad  in c l u s i o n  o f  v a r io u s  
p r o f e s s i o n a l s  who would have a cce ss  to  " b o d ie s "  o f  in d iv id u a ls .

(Icj).
S e c t i o n  1 5 . ,  where the "g e n e ra l  time l i m i t a t i o n s  f o r  sexu a l o f f e n s e s  ^  ^  
a g a in s t  minors are e x te n d e d ."

The ATFSA commends the b i l l ' s  tw en ty -year  l i m i t a t i o n ,  but re q u e sts  
th a t  "NO LIMITATION" be en acted  so th a t  a v i c t im  a t  any a a e , 
whenever r e c a l l  i s  p o s s i b l e ,  may come forw ard  and b r in g  cr im in a l  
charges  a g a in st  t h e i r  o f f e n d e r .



S e c t i o n  1 9 . ,  where the co u r t  may n ot  r e f e r  a case to  a th r e e - ju d g e  panel 
based on the d e fe n d a n t ’ s p o t e n t ia l  f o r  r e h a b i l i t a t i o n .

The ATFSA applauds the s p e c ia l  emphasis which t h i s  p r o v i s i o n  
p ro v id e s  by  p r o h ib i t in g  r e f e r r a l s  to  a th ree  judge panel based on 
the d e fe n d a n t 's  p o t e n t ia l  f o r  r e h a b i l i t a t i o n .

S e c t i o n  2 0 . ,  where "th e  th r e e - ju d g e  panel determ ines th a t  m a n ifest  
i n j u s t i c e  would r e s u l t  from im p o s it io n  o f  the presum ptive t e r m . . . "

The ATFSA supports  the con cep t  behind t h is  p r o v i s i o n ,  where the 
defendant i s  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  during  the second 
h a l f  o f  the sentence imposed, i f  the defendant s u c c e s s f u l l y  
com pletes a l l  r e h a b i l i t a t i v e  programs o rd ered  to  do s o .

S e c t i o n  21, which rea d s ,  "as  p rov id ed  in  t h i s  s e c t i o n " ,  a p r is o n e r  i s  
not e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o le  during  the term o f  presum ptive 
s e n t e n c e . . . "

C on s is ten t  w ith  s e c t i o n s  19 -20 , t h i s  p r o v i s i o n  has unanimous

members' in d iv id u a l  d e d i c a t io n  t o  making our communities v i o l e n t  f r e e .
Thank you f o r  c o n s id e r in g  comments p resen ted  by the ATFSA,

su p p ort .

Prepared by  C arr ie  L on g or ia ,  MOA/DHHS/Abuse P reven tion  Program, P.O. Box 
196650, Anchorage, AK 99519-6650, T eleph : 343-4876
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A family dlvldsd by traoidy; F r a n k l i n  i n  c o u r t  l a s t  w e e k  a n d  h i s  d a u g h t e r

_____________ MIND  .  ■

Forgettiiig to Remember
In California, a glance unlocks a horrific secret

F or two decades, the murder of 8-year- old Sunan Nason was a mystery. Police in the San Francisco suburb of Foster City, Calif., ran out of leads not long after finding Susan's decomposed body in' a wooded ravine, Then, in January 1989. Ei­leen Franklin-Lipsker. Susan’s best friend at the time of the murder, looked into her 6-year-old daughter's eyes and suddenly remembered. The murderer, she claimB, was her father, George Frank­lin Sr. Franklin-Lipsker, now 80, says she watched helpless­ly as her father molested Su­san and then smashed the child's skull with a rock. When her father threatened to kill her if she told anyone, Frank­lin-Lipsker locked the horror deep in her subconscious, a traumatic response psychia­trists label "repressed memo­ry." Years later her daughter’s blue eyes—the same color as Susan’s—triggered the flood of remembrances.As incredible as the story seems, Franklin-Lipsker’s rec­ollections were vivid enough to convince a jury that her father was guilty. Last week Franklin, now 51, was sentenced to life In prison. "This may be the only case in which someone is con­victed of murder solely on the basis of repressed memory," says Elizabeth Loftus, a profeB- sorof psychology at the Univer­sity of Washington wno testi­fied for the defense.

No other eyewitnesses nor any other physical evidence tied Franklin to the crime. Instead, the trial hinged on a com­plex debate over the validity of the concept of repressed memory. The prosecution'9 ex- | pert witness, San Francisco psychiatrist I Lenore Terr, believes that traumatic mem- I ories can be "far clearer, more detailed and I more long-lasting" than ordinary memo- I ry—even when repressed for so many

years. But Loftus contends that memories of terrible events are often distorted by shock or fear. Both experts agreed, howev­er, that repressed memory i9 a real phe­nomenon that can be unblocked spontane­ously by an unrelated event.! Even without Susan's murder, Franklin- ; Lipsker says she had a nightmarish child- .. hood. She testified that her father sexually , abused her numerous times and that sho . learned to protect herself by "forgetting" i what had happened. Defense lawyers pre- • sented other possible motives for Franklin- Lipsker's sudden recall. They claimed that she could have unconsciously woven a false memory out of her anger and fear of her father. Or, they suggested, she might have made up the whole story for the $500,000 book and movie deal she has signed.Franklin's probation report, not part of I the trial but given to the judge before sen­tencing, corroborates some of his daugh­ter's testimony. An ex-girlfriend inter­viewed by police stld Franklin asked if he could have sex with her 8-year-old daugh- j ter He also reportedly told the woman he 1 belonged to a society whose motto was '"Sex before 8 or it’s too late." Franklin’s lawyer, Douglas Horngrad, says his client will appeal.Whatever the outcome, it won’t be the final verdict on repressed memory. Psychi­atrists still aren’t certain whether such cases represent fact or fantasy—or both. For now, the phenomenon remai ns as. mys­terious as Susan Nason's murder once was.
B a b i a i u  K a n t r o w i t i  with 

N a D i n i  J o s s p x  in San Frnncitco

HEALTH

A Grim Legacy fo r  Longtime Sm okers
A lthough fewer Americans’ are smoking now, more are dying from tobacco-relat­ed illnesses—the result of past smoking habits. In a re­port Issued lost week, the fed­eral Centers for Disease Con­trol Baid that in 1988, more than 434,000 Americana died, from health problems caused b; jmoking. That’s an 11 per­cent increase over 1985, the CDC said. In that same period, the number of Ameri­cans who smoke declined slightly, from 30 to 29 per­cent. “The problem is, we are now paying for what hap­pened 20, 30 years ago whan large numbers of people smoked in large amounts,"

said Dr. William Roper, di­rector of the CDC. He add­ed that it can take up to 20 years for. cancer caused by smoking to develop, In 1965, the year of the surgeon general's landmark warning against smoking, 40 percent of Americans smoked.Smoking Is the nation’s leading cause of preventable deaths and is believed to be ; responsible for a wide variety ! ofdiseasee.ThaCDCcountfor | 1988 included 111,985 deaths j from lung cancer, 30,860 
' deaths from other smoking* | related cancers such ae ■ mouth and pancreatic can- | cer, 197,820 deaths from : cardiovascular diseases and

I 82,857 deaths from lung j ■ diseases such as emphysema.[ An additional 1,303 peo- ; pie died in fires-caused by | smoking and 2,552 babies’ j deaths were ectributea to their mothers’ smoking hab­its. The CDC report also said that that 3,825 nonsmokers died from lung cancer caused by passive smoking-inhal­ing others’smoke.In spite of these grim statis­tics, there's still some hope for smokers. Roper said that kicking the habit at any age lowers the risk. “It's never j too late to quit," he said."People at whatever age—25 ! or 85—will benefit from 9top- ! ping smoking."
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Good afternoon Chairman Donley and House Judioiary Committee members.

My name i s  C a rr ie  L on g or ia /  and 1 am here t h is  a f te r n o o n  to  t e s t i f y  on 
HB 396. I am r e p r e s e n t in g  the Anchorage Task Force  on Sexual A ssa u lt  
(ATFSA), a group o f  p r o f e s s io n a l s  c o o r d in a te d  by the M unicipal 
Department o f  H ealth  and Human S e r v ic e s ,  Abuse P reven tion  Program. The 
ATFSA in c lu d e s  r e p r e s e n ta t iv e s  from v a r io u s  governmental and p r iv a te  
a g e n c ie s ,  which in c lu d e  the Anchorage P o l i c e  Department, the Anchorage 
D i s t r i c t  A t t o r n e y 's  o f f i c e ,  l o c a l  h o s p i t a ls  (Humana, P rov id en ce ,  AHS), 
v ia t im -e u p p o r t  a g e n c ie s  (STAR, V i c t im 's  f o r  J u s t i c e ,  South C en tra l  
C o u n s e l in g ) ,  p r iv a t e  p r o f e s s io n a l s  (mental h e a lth  c o u n s e l o r s ) ,  the 
Department o f  C o r r e c t io n s  (H iland Mt . ) ,  and McLaughlin Youth Center ,

Members of the ATFSA would like to extend their appreciation to the 
Committee for the effort and Berious consideration which has already 
gone into the development of HB 396, Today, the ATFSA will be providing 
testimony on a few key provisions of the bill, but will provide 
testimony on the other important provisions of this bill at a later date.

S e c t io n  5 & 6 . ,  where an " o f fe n d e r  engages in  sexual p e n e t r a t io n  or 
c o n t a c t  w ith  a p erson  who the o f f e n d e r  knows i s  unaware th a t  a sexual 
a c t  i s  b e in g  com m itted, and (A) ,  the o f f e n d e r  i s  a h e a lth  ca re  w orker; 
and (B) the o f f e n s e  takes  p la ce  during  the cou rse  o f  p r o f e s s io n a l  
treatm ent o f  the v i c t im .

This i s  a p a r t i c u l a r l y  t im e ly  p r o v i s i o n  in  l i e u  o f  a r e c e n t  
p h y s i c ia n /p a t i e n t  case  where v ic t im s  were in  a t r u s t in g  p o s i t i o n  
and s u b je c t e d  to  p h y s ic a l  exam in ations, which were in  f a c t ,  
in c id e n ts  o f  sexua l o f f e n s e s .  These exam inations were the 
d o c t o r 's  g u is e  t o  perform  unwanted sexua l a cts  on them. This 
p r o v i s i o n  would h o ld  c e r t a in  p r o f e s s i o n a l s ,  such as p h y s ic ia n s ,  
a cco u n ta b le  f o r  t h e i r  sexual v i o l a t i o n s ,  and a llow  f o r  e f f i c i e n t  
p r o s e c u t io n .

S e c t i o n  9 . ,  d e f in e s  "h e a l th  care worker" and "sex u a l  a c t . "
ATFSA i s  p a r t i c u l a r l y  p leased  w ith  the broad in c lu s io n  o f  v a r iou s  
p r o f e s s i o n a l s  who would have a ccess  t o  " b o d ie s "  o f  in d iv id u a ls .

S e c t i o n  1 5 . ,  where the "g en era l  time l im it a t i o n s  f o r  sexual o f f e n s e s  
a g a in s t  minors are  e x te n d e d ."

The ATFSA commends the b i l l ' s  tw enty -year  l i m i t a t i o n ,  but requ ests  
th a t  "NO LIMITATION" be enacted  so th a t  a v i c t im  at any age ,  
whenever r e c a l l  i s. p o s s i b l e ,  may oome forw ard and b r in g  cr im in a l  
chargos a g a in s t  t h e i r  o f f e n d e r .
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A la ska  A c tio n  T rus t

MEMORANDUM

J a n u a r y  26, 1992

J

TO: Rep. D a v e  Donley, C h a i r m a n ?  Rep. M a x  G r u e n b e r g ,
V i c e  C h a i r ?  a n d  H o n o r a b l e  M e m b e r s  o f  t h e  H o u s e  
J u d i c i a r y  -- J o h n n y  Ellis, P a t  P a r n e l l ,  M a r k  
H a n l e y ,  T e r r y  M a r t i n ,  M i k e  M i l l e r

FROM: C h r i s t i n e  S e h l e u s s ,  S t e e r i n g  C o m m i t t e e
A l a s k a  A c t i o n  T r u s t

RE: P r o p o s e d  A m e n d m e n t s  t o  H B  396

E n c l o s e d  is t h e  P o s i t i o n  P a p e r  o f  t h e  A l a s k a  A c t i o n  T r u s t .

P l e a s e  f e e l  f r e e  t o  ca l l  m e  a t  2 5 8 - 7 8 0 7  if y o u  h a v e  a n y  

q u e s t i o n s ,  o r  i f  X c a n  p r o v i d e  y o u  w i t h  f u r t h e r  i n f o r m a t i o n .
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C h r i s t i n e  S. S e h l e u s s



A l a s k a  A c t i o n  T r u s t
P.O.Box 102323 * Anchorage. Alaska OUSlO 
Office: 540 1. Street, Suite 104 • Anchorftgf 

(90?) 258-4040

P O S I T I O N  P A P E R  R E G A R D I N G  H O U B E  B I L L  396 
T h e  A n t i - V i o l e n t  C r i m e  B l l l _ p f  1192

T h i s  p o s i t i o n  p a p e r  is p r e p a r e d  on b e h a l f  o f  t h e  A l a s k a  

A c t i o n  Tr u s t .  I t  is p r e p a r e d  b y  t h e  C r i m i n a l  S e c t i o n  o f  t h e  T r u s t .  

T h e  A l a s k a  A c t i o n  T r u s t  s u g g e s t s  t h a t  t h e  f o l l o w i n g  r e v i s i o n s  t o  

the Bill b e  a d o p t e d  b e f o r e  it is p a s s e d  o u t  of C o m m i t t e e .

( S e c t i o n s  1-4) T h e  p u r p o s e  of t h e  p r o p o s e d  a m e n d m e n t s  t o  

AS  1 1 . 4 1 . 2 0 0 ( a ) , .210(a) , a n d  .220 is t o  p r o v i d e  b r o a d e r  p r o t e c t i o n  

to c h i l d r e n  w h o  a r e  v i c t i m s  of p h y s i c a l  a s s a u l t s .  C e r t a i n l y  t h a t  

is a l a u d a b l e  p u r p o s e .  T h e  c h a n g e s  t o  AS 1 1 . 4 1 . 2 0 0 ( a )  a n d  .210(a) 

are a p p r o p r i a t e .  H o w e v e r ,  w e  s u g g e s t  t h a t  t h e  p r o p o s e d  c h a n g e  s e t  

o u t  in A S  1 1 . 4 1 . 2 2 0 ( a ) ( 3 )  is t o o  b r o a d  a n d  s h o u l d  n o t  b o  a d o p t e d .  

A p p a r e n t l y ,  t h e  L e g i s l a t u r e ' s  c o n c e r n  in a m e n d i n g  AS 1 1 . 4 1 . 2 2 0 ( a )  

to  i n c l u d e  ( a ) (3) is to m a k e  it a f e l o n y  r a t h e r  t h a n  a m i s d e m e a n o r  

to r e p e a t e d l y  o r  s e v e r e l y  b e a t  a child. W h i l e  w e  a g r e e  t h a t  it m a y  

w e l l  b e  a p p r o p r i a t e  to m a k e  r e p e a t e d  or s e v e r e  b e a t i n g s  of a c h i l d  

a felony, t h e  p r o p o s e d  a m e n d m e n t  w o u l d  m a k e  it a f e l o n y  e v e n  t o  

c a u s e  p a i n  to  a c h i l d  w i t h o u t  a c t u a l  i n j u r y  o r  to b r u i s e  a ch i l d .  

T h a t  l e s s e r  c o n d u c t  s h o u l d  n o t  b e  p u n i s h a b l e  b y  a f e l o n y  c o n v i c­

tion.

O u r  c o n c e r n  a b o u t  t h i s  p r o p o s e d  a m e n d m e n t  is t h a t  it 

w o u l d  m a k e  a c o n v i c t e d  f e l o n  o f  a p e r s o n  w h o  o n e  t i m e  " r e c k l e s s l y  

c a u s e s  p h y s i c a l  i n j u r y "  t o  a c h i l d  u n d e r  t h e  age of 10, o r  w h o  

" w i t h  c r i m i n a l  n e g l i g e n c e "  c a u s e s  p h y s i c a l  i n j u r y  t o  a c h i l d  u n d e r
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t h o  a g e  o f  10 b y  m e a n s  o f  a d a n g e r o u s  i n s t r u m e n t .  T h e  d i f f i c u l t y  

w i t h  t h e  p r o p o s e d  r e v i s i o n  is t h a t  p h y s i c a l  i n j u r y  is v e r y  b r o a d l y  

d e f i n e d  as "a p h y s i c a l  p a i n  or an i m p a i r m e n t  of a p h y s i c a l  

c o n d i t i o n . "  AS 1 1 . 8 1 . 9 0 0 ( b ) (40) . T h e r e f o r e ,  if t h i s  a m e n d m e n t  

b e c o m e s  law, a n y  p e r s o n  c a n  b e  a c o n v i c t e d  f e l o n  f o r  r e c k l e s s l y  

c a u s i n g  a p a i n  t o  a c h i l d ,  e v e n  w h e n  t h e  c h i l d  s u f f e r s  n o  ac t u a l  

i n j u r y  w h a t s o e v e r  or w h e n  a p e r s o n  w i t h  c r i m i n a l  n e g l i g e n c e  c a u s e s  

p a i n  t o  a c h i l d  b y  m e a n s  o f  a d a n g e r o u s  instr u m e n t .

E v e n  t h e  m o s t  c a r i n g  a n d  l o v i n g  p e r s o n  w h o  is a r o u n d  a 

c h i l d  m i g h t  s o m e t i m e s  r e c k l e s s l y  c a u s e  a p a i n  t o  t h a t  c h i l d .  A 

p e r s o n  w h o  a n g r i l y  b r i e f l y  t o u c h e s  a c h i l d  c a u s i n g  a p a i n  b u t  no 

a c t u a l  i n j u r y  w o u l d  b e c o m e  a c o n v i c t e d  felon. U n d e r  A l a s k a  law, an 

a u t o m o b i l e  is a d a n g e r o u s  i n s t r u m e n t .  E v e n  t h e  m o s t  c a r i n g  and 

l o v i n g  p e r s o n  w h o  is a r o u n d  a c h i l d  m i g h t  n e g l i g e n t l y  c a u s e  a p a i n  

t o  a c h i l d  b y  c a u s i n g  a n  a u t o m o b i l e  a c c i d e n t .  T hus, a p e r s o n  

i n v o l v e d  in a n  a c c i d e n t  in w h i c h  t h e r e  w a s  n o  a c t u a l  i n j u r y  

w h a t s o e v e r  t o  t h e  c h i l d  b e c a u s e  t h e  c h i l d  was b u c k l e d  in a se a t  

b o l t  w o u l d  b e c o m e  a c o n v i c t e d  felon. A  p e r s o n  w h o  s l a m m e d  a 

c h i l d ’s f i n g e r  in a c a r  d o o r  w o u l d  b e c o m e  a c o n v i c t e d  f e l o n  u n d e r  

t h i s  law. A r e l a t i v e l y  m i n o r  l a p s e  b y  a n  o r d i n a r i l y  c a r i n g  p a r e n t  

or  o t h e r  p e r s o n  s h o u l d  n o t  c a u s e  t h e  p e r s o n  t o  s u f f e r  a f e l o n y  

c o n v i c t i o n .

I n s t e a d ,  w e  s u g g e s t  t h e  L e g i s l a t u r e  c o u l d  c o n s i d e r  a s  an 

a l t e r n a t i v e  t h e  f o l l o w i n g :

A S  1 1 . 4 1 . 2 2 0 ( a ) ( 3 ) :  B e i n g  18 y e a r s  o f  a g e  or

o l d e r  r e p e a t e d l y  v i o l a t e s  A S  1 1 . 4 1 . 2 3 0 ( a ) ( 1 )  w h e n  t h e
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v i c t i m  o f  t h e  o f f e n s e  is u n d e r  t h e  a g e  o f  10, o r  v i o l a t e s  

A S  1 1 . 4 1 . 2 3 0 ( a ) ( 1 )  a n d  c a u s e s  p h y s i c a l  i n j u r y  t h a t  

r e q u i r e s  m e d i c a l  t r e a t m e n t  w h e n  t h e  v i c t i m  of t h e  o f f e n s e  

is u n d e r  t h e  age of 10. R e p e a t e d l y  m e a n s  t h r e e  o r  m o r e  

times.

( S e c t i o n  15) T h e  T r u s t  a l s o  h a s  c o n c e r n s  a b o u t  the 

p r o p o s e d  a m e n d m e n t s  t o  A S  1 2 . 1 0 . 0 1 0  r e g a r d i n g  t h e  c r i m i n a l  s t a t u t e  

of l i m i t a t i o n s .  It m a y  w e l l  b e  t r u e  t h a t  t h e  p r e s e n t  s t a t u t e  of 

l i m i t a t i o n s  is i n a d e q u a t e  in c a s e s  of s e x u a l  a s s a u l t  o r  a b u s e  of 

v i c t i m s  u n d e r  t h e  a g e  of  16. A p p r o p r i a t e l y ,  t h e  L e g i s l a t u r e  is 

c o n c e r n e d  w i t h  c a s e s  w h e r e  a v i c t i m  u n d e r  t h e  a g e  of  16 is u n a b l e  

to r e p o r t  t h e  c r i m e s  f o r  s o m e  years, e i t h e r  b e c a u s e  t h e  v i c t i m  has 

r e p r e s s e d  all m e m o r y  of t h e  c r i m e s  or  p e r h a p s  b e c a u s e  t h e  v i c t i m  

r e m a i n s  u n d e r  t h e  c o n t r o l  o f  t h e  p e r p e t r a t o r .  P r o t e c t i o n  f o r  t h e s e  

v i c t i m s  c o u l d  b e  a c h i e v e d  b y  a m e n d i n g  A S  1 2 . 1 0 . 0 2 0  t o  a l l o w  t h a t  an 

o f f e n s e  c o m m i t t e d  a g a i n s t  a v i c t i m  u n d e r  t h e  a g e  o f  16 m a y  .be 

c o m m e n c e d  w i t h i n  t h r e e  y e a r s  a f t e r  t h e  v i c t i m  r e p o r t s  t h e  c r i m e  to 

a p e a c e  o f f i c e r .  T h e  p r e s e n t  c l a u s e  in A S  1 2 . 1 0 . 0 2 0  l i m i t i n g  

p r o s e c u t i o n s  t o  t h e  t i m e  w h e n  t h e  v i c t i m  t u r n s  16 c a n  s i m p l y  be 

e l i m i n a t e d .  In a d d i t i o n ,  p r o v i s i o n s  o f  A S  1 2 . 1 0 , 0 2 0  c o u l d  be 

e x t e n d e d  f r o m  t h e  p r e s e n t  f i v e - y e a r  l i m i t  t o  t e n  o r  f i f t e e n  years.

O t h e r w i s e ,  t h e  t i m e  l i m i t a t i o n s  s h o u l d  r e m a i n  as set. 

All p e o p l e  h a v e  a r i g h t  n o t  t o  b e  p r o s e c u t e d  w h e n  t h e  c a s e  is so 

o l d  t h a t  it is i m p o s s i b l e  t o  l o c a t e  t r u t h f u l  e v i d e n c e  on w h i c h  to 

b a s e  a d e f e n s e  of i n n o c e n c e .
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( S e c t i o n  17) W e  s u g g e s t  t h a t  A S  1 2 . 5 5 . 0 2 5  n o t  b e  

a m e n d e d .  P r e s e n t  c a s e l a w  is t h a t  w i t h  the s t a t u t o r y  e x c e p t i o n s  a n d

t h e  e x c e p t i o n s  in  B u o y  v. s t a t e , ____ P . 2d ____ (Slip Op. No. 1169)

(A l aska app. 1991), the p r e p o n d e r a n c e  of e v i d e n c e  s t a n d a r d  of p r o o f  

a l r e a d y  a p p l i e s  t o  s e n t e n c i n g  p r o c e e d i n g s .

T h e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  s t a n d a r d  c a r e f u l l y  

t h o u g h t  o u t  a n d  a d o p t e d  in p r e s u m p t i v e  s e n t e n c e s  for d e t e r m i n i n g  

w h e t h e r  m i t i g a t i n g  o r  a g g r a v a t i n g  f a c t o r s  a p p l y  a n d  the c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e  s t a n d a r d  w h i c h  m u s t  be  s h o w n  b e f o r e  a c a s e  c a n  

b e  r e f e r r e d  t o  t h e  t h r e e - j u d g e  p a n e l  for e x t r a o r d i n a r y  c i r c u m s t a n c­

es s h o u l d  a l s o  a p p l y  to  the B u o y  s i t u a t i o n .

N o n - p r e s u m p t i v e  f i r s t  o f f e n d e r s  s h o u l d  n o t  face s e n t e n c e s  

e x c e e d i n g  t h e  p r e s u m p t i v e  t e r m  f o r  r e p e a t  o f f e n d e r s  u n l e s s  t h e  

a g g r a v a t i n g  f a c t o r s  a n d  e x t r a o r d i n a r y  c i r c u m s t a n c e s  c a u s i n g  t h e  

i n c r e a s e d  s e n t e n c e s  a r e  b a s e d  o n  f a cts p r o v e d  b y  c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e .  T h e  u n f a i r  t r e a t m e n t  t o  f i r s t  o f f e n d e r s  w h i c h  

w o u l d  o t h e r w i s e  r e s u l t  was r e m e d i e d  b y  B u o y , t h a t  r e m e d y  s h o u l d  

n o t  b o  c h a n g e d  b y  the L e g i s l a t u r e .  If t h e  L e g i s l a t u r e  f e e l s

a m e n d m e n t  is a p p r o p r i a t e  to r e c o g n i z e  this rule, t h e  T r u s t  s u g g e s t s  

t h e  f o l l o w i n g  p r o p o s a l :

E x c e p t  a s  p r o v i d e d  in A S  1 2 . 5 5 . 1 4 5 ( d ) ,  1 2 . 5 5 . 1 5 5 ( f )  

a n d  1 2 . 5 5 . 1 6 5 ,  and in t h i s  s e c t i o n ,  t h e  p r e p o n d e r a n c e  of 

the e v i d e n c e  s t a n d a r d  o f  p r o o f  a p p l i e s  t o  s e n t e n c i n g  

p r o c e e d i n g s .  For a f i r s t  o f f e n d e r  s u b j e c t  t o  a non- 

p r e s u m p t i v e  sente n c e ,  a g g r a v a t i n g  f a c t o r s  o r  e x t r a o r­

d i n a r y  c i r c u m s t a n c e s  w h i c h  w o u l d  c a u s e  t h e  s e n t e n c e  to
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e x c e e d  t h e  p r e s u m p t i v e  s e n t e n c e  f o r  a r e p e a t  o f f e n d e r  

m u s t  b e  p r o v e d  by c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .

( S e c t i o n  18) W e  r e c o g n i z e  t h a t  t h e  p r o p o s e d  a m e n d m e n t s  

t o  AS 1 2 . 5 5 . 0 2 0  p r o v i d i n g  f o r  m a n d a t o r y  9 9 - y e a r  s e n t e n c e s  for 

c e r t a i n  i n d i v i d u a l  c o n v i c t e d  o f  m u r d e r  m a y  b e  a n  a p p r o p r i a t e  

a l t e r n a t i v e  to t h e  d eath p e n a l t y .  T h e  c l a s s  o f  i n d i v i d u a l s  m u s t  be  

n a r r o w l y  a n d  c l e a r l y  d r a w n .  It s h o u l d  n o t  b e  e x p a n d e d  b e y o n d  the 

s i t u a t i o n  in  t h i s  a m e n d m e n t ,  o t h e r w i s e  it m a y  b e  h e l d  u n c o n s t i t u­

tiona l .  S u g g e s t i o n s  have b e e n  m a d e  to  i n c l u d e  a m u r d e r  o f  a p e r s o n  

u n d e r  18 o r  t h a t  m a n i f e s t s  d e l i b e r a t e  c r u e l t y .  T h o s e  p r o p o s a l s  a r e  

u n c o n s t i t u t i o n a l l y  broad. F o r  e x a m p l e ,  t h e  C o u r t  of A p p e a l s  h e l d  

t h a t  ‘'talking d i r t y "  may b e  d e l i b e r a t e  c r u e l t y .  P e e t o k  v. S t a t e . 

655 p . 2d 1 3 0 8  (Ala s k a  App. 1982). It  is n o t  t h e  t y p e  of c o n d u c t  

w h i c h  s h o u l d  a p p r o p r i a t e l y  r e s u l t  in a m a n d a t o r y  9 9 - y e a r  s e n t e n c e .

T o  a v o i d  p o t e n t i a l  c l a i m s  of d u e  p r o c e s s  v i o l a t i o n s  w h i c h  

m i g h t  o c c u r  s h o u l d  a m a n d a t o r y  9 9 - y e a r  s e n t e n c e  b e  a u t o m a t i c a l l y  

im p o s e d  for all t h e s e  i n d i v i d u a l s ,  a n d  t o  c o n f o r m  w i t h  t h e  

c o n s t i t u t i o n a l  r e q u i r e m e n t s  t h a t  s e n t e n c e s  m u s t  t a k e  in t o  c o n s i d­

e r a t i o n  r e f o r m a t i o n  of the i n d i v i d u a l  a s  w e l l  as p r o t e c t i o n  o f  t h e  

p u b l i c ,  t h e  L e g i s l a t u r e  m i g h t  a d d  a p r o v i s i o n  w h e r e b y  i n d i v i d u a l s  

s u b j e c t  t o  t h e  m a n d a t o r y  s e n t e n c e  c o u l d ,  a f t e r  s e r v i n g  o n e - h a l f  

t h e i r  s e n t e n c e ,  a p p l y  for m o d i f i c a t i o n  o f  t h e  s e c o n d  h a l f  o f  t h e  

s e n t e n c e  u n d e r  C r i m i n a l  R u l e  35(b) p r o v i s i o n s  w i t h  t h e  d e f e n d a n t  

b e i n g  r e q u i r e d  t o  s h o u l d e r  t h e  b u r d e n  for p r o v i n g  h i s  o r  h e r  full 

r e h a b i l i t a t i o n .

We s u g g e s t  the following:



A  d e f e n d a n t  s e n t e n c e d  t o  a m a n d a t o r y  t e r m  of 

i m p r i s o n m e n t  of 99 y e a r s  m a y  a p p l y  for a m o d i f i c a t i o n  of 

s e n t e n c e  w h e n  he o r  s h e  h a s  s e r v e d  o n e - h a l f  t h e  m a n d a t o r y  

term. T h e  d e f e n d a n t  b e a r s  t h e  b u r d e n  of p r o v i n g  h i s  o r  

h e r  r e h a b i l i t a t i o n .

( S e c t i o n  19) W e  u r g e  t h a t  AS 1 2 . 5 5 . 1 6 5  n o t  b e  a m e n d e d  as 

s u g g e s t e d .  We s t r o n g l y  u r g e  t h a t  the L e g i s l a t u r e  w a i t  u n t i l  the 

S e n t e n c i n g  C o m m i s s i o n  h a s  c o m p l e t e d  its d e t a i l e d  s t u d y  o f  s e n t e n c­

ing in A l a s k a  b e f o r e  a m e n d i n g  o n e  p a r t  of A l a s k a ' s  s e n t e n c i n g  law.

p r e l i m i n a r y  f i n d i n g s  are t h a t  t h e  t h r e e - j u d g e  p a n e l  is f u n c t i o n i n g

v e r y  w e l l  and i s  n o t  l o w e r i n g  i n a p p r o p r i a t e l y  t h e  s e n t e n c e s  of  

d a n g e r o u s  d e f e n d a n t s .  W a  s u g g e s t  t h a t  t h e  C o m m i t t e e  i n q u i r e  o f  t h e  

J u d i c i a l  C o u n c i l  as to t h e  n u m b e r  of i n d i v i d u a l s  w h o  a r e  r e f e r r e d  

t o  the t h r e e - j u d g e  p a nel for e x t r a o r d i n a r y  p o t e n t i a l  for r e h a b i l i­

tatio n ,  the n u m b e r  o f  t i m e s  t h e  t h r e e - j u d g e  p a n e l  a c t u a l l y  r e d u c e s  

t h e  sentence, a n d  t h e  c r i m e s  f o r  w h i c h  r e f e r r a l s  a r e  m a d e  a n d  

g r a n t e d .  W e  b e l i e v e  t h e  n u m b e r s  a r e  q u i t e  s m a l l .

R e v i e w  of the s e n t e n c i n g  s u m m a r i e s  o f  t h e  t h r e e - j u d g e

p a n e l  sent b y  t h e  J u d i c i a l  C o u n c i l  e v e r y  s i x  m o n t h s  i n d i c a t e s  t h a t  

v e r y  f e w  i n d i v i d u a l s  a c t u a l l y  r e c e i v e  m i t i g a t e d  s e n t e n c e s  for 

e x t r a o r d i n a r y  p o t e n t i a l  for r e h a b i l i t a t i o n .  G e n e r a l l y ,  t h e s e  

i n d i v i d u a l s  are q u i t e  y o u n g  a n d  m o r e  l i k e l y  can b e  t u r n e d  i n t o  n o n -  

r e p e a t  o f f e n d e r s  o u t s i d e  t h e  p r i s o n  s y s t e m  r a t h e r  t h a n  i n s i d e  t h e  

s y s t e m .  F o r  t h i s  rare g r o u p  of  i n d i v i d u a l s ,  t h e  p u b l i c  is m o r e  

p r o t e c t e d  by a s e n t e n c e  u n d e r  t h e  p r e s u m p t i v e  s e n t e n c e .



If a m e n d m e n t  ie d e e m e d  n e c e s s a r y ,  a s u g g e s t e d  a l t e r n a t i v e  

t o  r e q u i r i n g  t h e  s e n t e n c i n g  p a n e l  t o  i m p o s e  t h e  p r e s u m p t i v e  

s e n t e n c e  a n d  o n l y  m a k e  t h e  d e f e n d a n t  e l i g i b l e  f o r  d i s c r e t i o n a r y  

p a r o l e  d u r i n g  t h e  s e c o n d  h a l f  o f  h i s  s e n t e n c e  if h e  c o m p l e t e s  all 

r e h a b i l i t a t i o n  p r o g r a m s  o r d e r e d  w o u l d  b e  t o  a m e n d  t h e  s t a t u t e  so 

t h a t  t h e  t h r e e - j u d g e  p a n e l  is g i v e n  a u t h o r i t y  t o  i m p o s e  the 

p r e s u m p t i v e  s e n t e n c e ,  b u t  t o  s u s p e n d  o n e - h a l f  o f  t h e  s e n t e n c e  and 

r e q u i r e  a s  c o n d i t i o n s  o f  p r o b a t i o n  t h a t  t h e  d e f e n d a n t  e n t e r  into 

a n d  c o m p l e t e  r e h a b i l i t a t i o n  p r o g r a m s  b o t h  w h i l e  i n c a r c e r a t e d  and 

w h i l e  o n  p r o b a t i o n .  T h i s  s u g g e s t e d  a l t e r n a t i v e  w o u l d  k e e p  y o u n g  

o f f e n d e r s  w h o  d o  h a v e  h i g h  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  from 

r e c e i v i n g  l e n g t h y  s e n t e n c e s  c a u s i n g  t h e m  t o  b e  i n c a r c e r a t e d  w i t h  

c a r e e r  c r i m i n a l s  w h o  w o u l d  i n e v i t a b l y  h a v e  an e x t r e m e l y  a d v e r s e  

i n f l u e n c e  o n  t h e s e  y o u t h f u l  o f f e n d e r s .

F i n a l l y ,  t h e  n u m b e r  of a g g r a v a t i n g  f a c t o r s  p r o h i b i t i n g  

r e f e r r a l  a l t o g e t h e r  s h o u l d  b e  d e c r e a s e d .  P a r t i c u l a r l y  p r o b l e m a t i c  

is (19): t h e  j u v e n i l e  a d j u d i c a t i o n  f a c tor. O f t e n  t i m e s  j u v e n i l e  

a d j u d i c a t i o n s  r e s u l t  o n l y  in i n f o r m a l  p r o b a t i o n  a n d  a r e  f o r  m i n o r  

c o n d u c t .  M a n y  y o u t h s  w a i v e  c o u n s e l .  B e c a u s e  t h e  c o n s e q u e n c e s  of 

a d j u d i c a t i o n  a r e  m i n i m a l ,  m a n y  d o  n o t  c o h t e s t  t h e m  e v e n  w h e n  t h e y  

a r e  i n n o c e n t  j u s t  b e c a u s e  t h e i r  p a r e n t s  t e l l  t h e m  t o  g o  a l o n g  w i t h  

t h e  p r o b a t i o n  d e p a r t m e n t .  T h e s e  p e o p l e  h a v e  n o t  b e e n  t h r o u g h  the 

system. T h e y  c a n  b e  v e r y  g o o d  c a n d i d a t e s  f o r  r e h a b i l i t a t i o n .  T h e y  

s h o u l d  n o t  a u t o m a t i c a l l y  b e  e x c l u d e d  f r o m  c o n s i d e r a t i o n  b y  the 

t h r e e - j u d g e  p a n e l .

• 7 -
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JAN £1 '92 01:42PM ANCHORAGE POLICE. P.l

A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

PoaH t" brand fax transmittal memo 7671 • ot p*s«* ► /

January 21, 1992

Representative Dave Donley 
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Donley,

On behalf o f the Alaska Association of Chiefs of Police, 1 want to 
express our support for House B ill 396. We see this as extremely 
important legislation and we support your efforts in its passage.

This b ill addresses a number of timely subjects that are important to 
public safety in Alaska. House B ill 396 would correct several 
deficiencies in current law and we would be w illing  to assist you in 
any way that we can to ensure that it  becomes Jaw.

Duane S. Udland, President 
Alaska Association of Chiefs o f Police 
4501 South Bragaw 
Anchorage, Alaska 99507

CO.
Dept.
F»x‘ >

^  > z _ r _Ftion*#



1621 T O N G A S S  AVENUE SUITE 301 

POST OFFICE BO X  8 3 4 0  

KETCHIKAN, ALASKA 99901 

(907) 225-9658 O R  225-9659

Robert W einste in
SUPERINTENDENT

N o v e m b e r  21, 1991

Representative Jerry Mackle
P.O. B o x  73
Craig, Alaska 99921

Dear Representative Mackie:

Enclosed y ou will find a copy of a resolution recently passed b y  the Southeast Island 
School District Board of Education, requesting that Alaska Statutes be a m e n d e d  to 
extend the present time limitation provided b y  A S  12.10.020 for the reporting of crimes 
involving child sexual abuse.

In m y  opinion, there is considerable data indicating that victims of such crimes often 
do not m a k e  reports to law enforcement agencies until well after the age of 17, 
oftentimes because there has not been a conscious recollection of the abuse until m a n y  
years after it occurred. I would appreciate your support of legislation which assures 
that persons w h o  c o m m i t  crimes involving child sexual abuse are not allowed to escape 
criminal penalties d u e  to inappropriately brief time limitations.

Robert Weinstein 
Superintendent

RW:eb

end: Resolution No. 92-2 
cc: Board M e m b e r s

Sincerely,

/



S O U T H E A S T  IS LA N D  S C H O O L  D IS T R IC T

RESOLUTION NO. 92-2

A RESOLUTION URGING THE ALASKA 
STATE LEGISLATURE TO EXTEND 

THE STATUTE OF LIMITATIONS FOR THE 
REPORTING OF CHILD SEXUAL ABUSE.

WHEREAS, child sexual abuse is a serious problem throughout the 
nation and the State of Alaska; and

WHEREAS, existing Alaska Statutes require a victim of such abuse to 
report the abuse within one year after the person reaches the age of 
16; and

WHEREAS, reports of child sexual abuse often occur after a victim 
reaches the age of 17, and

WHEREAS, existing A laska Statutes allow perpetra tors of child 
sexual abuse to escape crim inal prosecution;

NOW, THEREFORE, BE IT RESOLVED that the Southeast Island School 
D is tr ic t Board of Education urges the A laska Leg is la tu re  to 
s ign ifican tly extend the time limitation provided by AS 12.10.020 
for the reporting of such crimes.

APPROVED AND ADOPTED, Ketchikan, A laska th is 14th day of 
November, 1991.
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H U M A N A  H O S P I T A L - A L A S K A

N A M E :
MR#:
C L I N T O N  L I L L I B R I D G E ,  M.D.

H I S T O R Y  A N D  P H Y S I C A L

A D M I S S I O N :  0 6 / 1 2 / 9 1

R E A S O N  I OR A D M I S S I O N :  T h i s  4 - 1 / 2 - y e a r - o l d  c h i l d  w a s  b r o u g h t  in by
t h e  p o l i c e  f o r  p r o b a b l e  b a t t e r i n g .

T h e  p o l i c e  w e r e  c a l l e d  by c u s t o m e r s  a t  N o r t h w a y  M a l l  w h o  s u s p e c t e d  
t h i s  c h i l d  w a s  b e i n g  a b u s e d .  T h e  p a r e n t s  w e r e  o p p o s i t i o n a l ,  b u t  
p o l i c e  p r e v a i l e d  a n d  b r o u g h t  t h e  c h i l d  t o  t h e  e m e r g e n c y  room. 
D o z e n s  of i n j u r i e s  w e r e  n o t e d  o n  a l l  p a r t s  o f  t h e  c h i l d ' s  body, of 
v a r i o u s  c o l o r s ,  i n d i c a t i n g  t h e  c h i l d  h a d  b e e n  h i t  o n  m u l t i p l e  
o c c a s i o n s  o v e r  m a n y  days' t i me. I w a s  c a l l e d  by Dr. D i a n a  J o h n s o n  
t o  c o n s u l t  o n  t h e  child. A l s o  i n v o l v e d  in t h e  c a s e  a r e  Dr. T o m  
J o h n s o n ,  c a s e  o f f i c e r ,  o f f i c e r  R o n  S p o n h o l z ,  i n i t i a l  off i c e r ,  
V i r g i n i a  D a u n  (of f i c e r  S p o n h o l z '  a s s o c i a t e ) ,  R o b  Huen, u n i f o r m e d  
i n v e s t i g a t o r ,  Sgt. A u s t i n ,  i n v e s t i g a t o r ,  G a r y  E p p e r s o n ,  
i n v e s t i g a t o r  L i n d a  B r a n c h f l o w e r , a n d  J e s s i e  A l l e n  o f  D F Y S , c a s e  
# 9 1 - 8 2 4 3 3 .  T h e  p o l i c e  i n t e r v i e w e d  t h e  child, w i t h  o n e  p e r s o n  
s p e a k i n g  g e n t l y  a n d  a g e  a p p r o p r i a t e  s e n t e n c e s  as t h e  o t h e r s  
l i s t e n e d  at  a distance...4 M u l t i p l e  p h o t o g r a p h s  w e r e  t a k e n  b y  p o l i c e .

T h e  c h i l d  e x p l a i n s  t h e  l e s i o n s  t h a t  s h e  h a d  a f l a p  of s k i n  o n  t h e  
e n d  o f  h e r  n o s e  w h i c h  m o t h e r  c u t  w i t h  s c i s s o r s  a n d  t h e n  p u t  a l c o h o l  
o n  i t  w h i c h  b u r n e d .  S h e  s t a t e s  t h a t  h e r  f a t h e r ' s  g i r l f r i e n d ' s  son, 
s e v e n - y e a r - o l d  fB g E B fr " b e a t s  u p  o n  m e . "  A l so, " M a m a  s p a n k s  m e  w i t h  
a s p o o n . "

P a r e n t s  d e s c r i b e  t h e  c h i l d  a s  h a v i n g  f a l l e n  o u t  o f  a s w i n g  a b o u t  
t w o  w e e k s  a g o  a n d  h a s  b e e n  l i m p i n g  o n  h e r  r i g h t  l e g  e v e r  since, b u t  
h a v e  n o t  s o u g h t  m e d i c a l  a t t e n t i o n .  T h e y  c o r r o b o r a t e  h a d  p i c k e d  h e r  
n o s e  a n d  h a d  a f l a p  of s k i n  w h i c h  t h e y  c u t  o f f  a n d  p u t  a l c o h o l  on. 
T h e y  s t a t e  t h a t  t h e  t w o - y e a r - o l d  is a r e a l  t o u g h  kicl a n d  p i c k s  u p  
M M  a n d  t h r o w s  h e r  o n  t h e  g r o u n d .  H e  is a t w o - y e a r - o l d  w h o  
d o e s n ' t  k n o w  h i s  o w n  s t r e n g t h  a n d  p l a y s  p r e t t y  r o u g h  w i t h  her. 
N e i t h e r  p a r e n t  s e e m e d  c o n c e r n e d  t h a t  s h e  h a d  u n u s u a l  m a r k s  o n  h e r  
b o d y .  T h e y  t h i n k  s o m e  of  t h e  s p o t s  m i g h t  h a v e  b e e n  m o s q u i t o  b i t e s  
t h a t  s h e  h a s  s c r a t c h e d .

S O C I A L  H I S T O R Y :  F a t h e r  a p p e a r s  to b e  in h i s  m i d - 2 0 ' s ,
d r e s s e d  a n d  g 7 oomed. H e  d i d  m o s t  of t h e  t a l k i n g .

n i c e l y

w i t h  a 

C O N T I N U E D . ..

w o m a n  w h o  h a s  t h r e e  c h i l d r e n , (age 7),

I



H U M A N A  H O S P I T A L - A L A S K A

N A M E :  9 K 3 & B  j U U f i l
MR # :
C L I N T O N  L I L L I B R I D G E ,  M.D. 
H I S T O R Y  & P H Y S I C A L  
P A G E  2

I S S H H S H B f  (a 9 e 4 ) r anc* a t w o - y e a r - o l d  boy. T h e y  h a v e  b e e n  l i v i n g  
m  t h e i r  p r e s e n t  a p a r t m e n t  a b o u t  a m o n t h .  T h e y  d o n ' t  k n o w  o t h e r  
c h i l d r e n  in t h e  area, b u t  m o s t l y  p l a y  w i t h  one a n o t h e r .

P A S T  H I S T O R Y :  H a d  o n e  o r  t w o  e a r  i n f e c t i o n s  w h e n  y o u n g e r .  H a s  h a d
o n l y  o n e  i m m u n i z a t i o n .

P H Y S I C A L  E X A M I N A T I O N :
V i t a l  Sicrns: T e m p e r a t u r e  98.7, p u l s e  104, r e s p i r a t i o n s  24, b l o o d
p r e s s u r e  1 0 5 / 6 2 ,  w e i g h t  3 8 . 2 5  lbs. (50th p e r c e n t i l e ) ,  h e i g h t  42" 
(50th p e r c e n t i l e ) ,  t r i c e p s  f a t  8 m m  (30th p e r c e n t i l e ) .
G e n e r a l :  S u l l e n  in p a r e n t s 1 p r e s e n c e ,  a n d  d u r i n g  t h e  f i r s t  f e w
h o u r s  o f  h o s p i t a l i z a t i o n  t h e  c h i l d  w a s  e x t r e m e l y  a p p r e h e n s i v e ,  h e l d  
v e r y  s t i l l ,  a n d  f r e q u e n t l y  a p o l o g i z e d  f o r  p e r c e i v e d  i n d i s c r e t i o n s  
(w h i c h  h a d  n o t  o c c u r r e d ) . W h e n  b e i n g  p h o t o g r a p h e d  b y  t h e  p o l i c e ,  
sh e  w o u l d  a s s u m e  w h a t e v e r  p o s i t i o n  t h e  o f f i c e r  p l a c e d  h e r  
e x t r e m i t i e s ,  a n d  w o u l d  h o l d  t h a t  p o s i t i o n  a b s o l u t e l y  m o t i o n l e s s  f o r  
5 - 1 0  m i n u t e s  o r  u n t i l  s h e  w a s  t o l d  t o  r e l a x  o r  p u t  i t  b a c k  d o w n  
again. S i m i l a r l y ,  on^ t h e  x - r a y  t a b l e ,  s h e  lay in e x t r e m e l y  
u n c o m f o r t a b l e ,  a w k w a r d  p o s i t i o n s  f o r  e x t e n d e d  p e r i o d s  o f  t i m e  l i k e  
a s t a t u e ,  n o t  c o m p l a i n i n g ,  u n t i l  t h e  t e c h n i c i a n  r e a l i z e d  t h e  c h i l d  
w a s  s t i l l  h o l d i n g  s t i l l  a n d  t o l d  h e r  it w a s  o k a y t o  m o v e  again. 
W h e n  a s k e d  if s h e  w a n t e d  s o m e t h i n g  t o  eat, s a i d  " M o m m y  s a y s
I c a n  h a v e  b u b b l e g u m . "  H i s t o r i c a l l y ,  s h e  h a s  n o t  e a t e n  for n i n e  
h o u r s  a t  t h i s  point.' A f t e r  t h e  c h i l d  w a s  a w a y  f r o m  t h e  p a r e n t s  a n d  
v i s i t i n g  w i t h  t h e  p o l i c e  a n d  n u r s i n g  staff, s h e  r e l a x e d .  B e f o r e  
e n g a g i n g  i n  a n y  p l a y  on  t h e  p e d i a t r i c  fl o o r ,  s h e  w o u l d  a s k  o n c e  o r  
t w i c e  v e r y  p o l i t e l y  if i t  w a s  o k a y  t h a t  s h e  m i g h t  u s e  t h e  c o l o r  
c r a y o n s ,  t h e  p a i n t s ,  o r  p i c k  u p  a t e d d y  bear. W h e n  t h e  p o l i c e  
a s k e d  if w a n t e d  t o  s e e  h e r  m o t h e r  o r  d a d  as t h e y
f i n i s h e d  t h e i r  i n t e r v i e w ,  s h e  r e p l i e d ,  " No," t o  both. S h e  n o w  h a s  
b e e n  p a i n t i n g  in t h e  b o o k  f o r  n e a r l y  an  h o u r  b y  h e r s e l f  a n d  s e e m s  
q u i t e  c o n t e n t .  S h e  s m i l e s  a n d  s e e m s  q u i t e  h a p p y  t ^  i n t e r a c t  w i t h  
t h e  n u r s i n g  st a f f .
S k i n : A p p r o x i m a t e l y  56 d i f f e r e n t  m a r k s ,  a b r a s i o n s ,  b r u i s e s  a n d
l e s i o n s  a r e  n o t e d ,  as f o l l o w s :
1) T h e  e n t i r e  t i p  of t h e  n o s e  a n d  a r e a s  s u r r o u n d i n g  b o t h  n o s t r i l s  

a r e  r e d  a n d  e x c o r i a t e d  w i t h  s o m e  f i n e  y e l l o w  c r y s t a l l o i d  
m a t e r i a l .  • , .

,2) D a r k  p i n k  li n e  h o r i z o n t a l l y  b e l o w  t h e  le f t  e y e l i d .
.3) L e f t  c.fcsek, d a r k  b l u e  a r e a  3 c m  in length, i n d u r a t e d .  The;-

"les-ion is h o r i z o n t a l  on-tthe s i d e  of t h e  left c h e e k .
4) Red, 2 x 3 - m m  area w i t h i n  t h e  l e f t  e a r  .canal.
5) 3 ;x 5 - c m  round, d a r k  p u r p l e  b r u i s e  w h i c h  is f l a t  a n d  i n d u r a t e d

b e h i n d  t h e  left ear.
C O N T I N U E D . ..
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) B l u e - g r e e n  h o r i z o n t a l  2 x 4 - c m  m a r k  on t h e  l e f t  f o r e h e a d .
) In t h e  c e n t e r  of t h e  f o r e h e a d  is a l x 2 - c m  b l u e - g r e e n ,

s l i g h t l y  r a i s e d  area.
) 3 x 4 - c m  d i a m e t e r  b l u i s h - g r e e n  a r e a  w i t h  d a r k  r e d  c e n t e r  o n

t h e  r i g h t  s i d e  of t h e  f o r e h e a d .
) S m a l l  round, d a r k - b r o w n  s c a b b e d  l e s i o n  u n d e r n e a t h  t h e  r i g h t

s i d e  o f  t h e  chin.
) L i g h t  p i n k  s w e l l i n g ,  1-2 c m  in l e n g t h  r u n n i n g  v e r t i c a l l y

a c r o s s  t h e  r i g h t  ear.
) In t h e  c e n t e r  of t h e  neck, u n d e r n e a t h  t h e  chin, is a 4 - m m  d a r k

r e d  b r u i s e .
) A n t e r i o r  to t h e  left e a r  is a 3 x 4 - m m  g r a y i s h - b r o w n  i n d u r a t e d

a r e a .
) A  r a t h e r  p r o m i n e n t  5 - c m  d i a m e t e r  b r o w n i s h - r e d  m a r k  p r e s e n t

o v e r  t h e  l o w e r  e n d  of t h e  le f t  s t e r n o c l e i d o m a s t o i d ,  w h i c h  is 
q u i t e  i n d u r a t e d .

) E n c i r c l i n g  t h e  n e c k  is a b a n d  a b o u t  3-4 c m  w i d e  w h i c h  is d a r k
g r e e n  in t h e  c e n t e r  a n d  y e l l o w i s h - b r o w n  at t h e  ed g e s ,  w h i c h
g o e s  a l l  t h e  w a y  ground.

) A t  t h e  n a p e  of  t h e  neck, in t h e  h a i r l i n e ,  is  a 3 - c m  round,
g r e e n i s h - b l u e  a r e a  w h i c h  is n o t  i n d u r a t e d .

) O n  t h e  r i g h t  a n t e r i o r  n e c k  is a 0 . 5 - c m  t e a r d r o p - s h a p e d  l i g h t
p i n k  a b r a s i o n .

) O n  t h e  r i g h t  l a t e r a l  s i d e  o f  t h e  necfc a r e  t h r e e  s c a b b e d - o v e r
l i g h t  p i n k  a r e a s  j u s t  a b o v e  t h e  c l a v i c l e  w i t h  r a w  skin.

) O v e r  t h e  l e f t  c l a v i c l e  is a n a r r o w  l i n e a r  l i g h t - p i n k  a b r a s i o n
2 c m  long.

) A  r e d  b r u i s e  m e a s u r i n g  3 c m  x 0.5 c m  on t h e  l e f t  s h o u l d e r .
) R i g h t  u p p e r  a r m  h a s  a 1 - c m  p u r p l i s h  b r u ise.
) O v e r  t h e  r i g h t  e l b o w  is a 2 x 4 - c m  i n d u r a t e d ,  r a i s e d ,  b l u e -

g r e e n  b r u i s e .
) O n  t h e  r i g h t  f o r e h e a d ,  a 0 . 5 - c m  round, d a r k - b l u e  b r u i s e .
) O n  t h e  p a l m a r  s i d e  of  t h e  r i g h t  w r i s t  is a d a r k  pink, 1 - c m

r o u n d  b r u i s e  w h i c h  is s u r r o u n d e d  b y  g r e e n  u n d e r t o n e .
) O n  t h e  d o r s u m  of t h e  r i g h t  h a n d  a r e  t w o  r o u n d  p i n k  a b r a s i o n s .
) O n  t h e  d o r s u m  of t h e  r i g h t  h a n d  is a 0 . 5 - c m  d a r k  r e d d i s h - b r o w n

scab.
) In t h e  r i g h t  a x i l l a  is a t r i a n g u l a r  a b r a s i o n  w i t h  r e m o v a l  of

u p p e r  l a y e r s  o f  s k i n  w h i c h  is d a r k  p i n k  a n d  c o n t a i n s  t h r e e  r e d  
1 - c m  d e e p e r  gouges.

) O v e r  t h e  r i g h t  u l n a  is a 1 - c m  r o u n d  d a r k  p u r p l i s h  bruise.
) O v e r  t h e  p o s t e r i o r  p a r t  of t h e  le f t  d e l t o i d  a r e  t w o  p e r f e c t l y

r o u n d  d a r k  p i n k  4 - m m  s h a r p l y  d e m a r c a t e d  r a i s e d  s c a l y  areas.
) O v e r  t h e  l e f t  o l e c r a n o n  is an o b l o n g  p i n k  a r e a  w i t h  g r e e n

s u r r o u n d i n g  it.
C O N T I N U E D . ..
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O n  t h e  l e f t  f o r e a r m  is a l . 5 - c m  L - s h a p e d  l i g h t  p i n k  bruise. 
O n  t h e  d o r s u m  of t h e  l e f t  h a n d  is a l i g h t  g r e e n  1 . 5 - c m  bruise. 
O n  t h e  l e f t  i n d e x  f i n g e r  at t h e  f i r s t  k n u c k l e  is a 1 - c m  
s c a b b e d  p i n k  lesion.
O n  t h e  l e f t  u p p e r  a r m  is a l i g h t  b r o w n  4 - m m  s h a r p l y  d e m a r c a t e d  
r o u n d  l e s ion.
O v e r  t h e  l e f t  s c a p u l a  is a l i n e a r  p i n k  e x c o r i a t i o n  w h i c h  
o v e r l i e s  a 1 - c m  r o u n d  b r u i s e  at t h e  u p p e r  end.
O v e r  t h e  l u m b a r  s p i n e  is a 1 x 1 . 5 - c m  l i g h t  b r o w n  area.
O n  t h e  l e f t  t h o r a c i c  p o s t e r i o r  a r e a  is a 0 . 5 - c m  r o u n d  l i g h t  
p i n k  scab.
O n  t h e  l e f t  t h o r a c i c  a r e a  a r e  t w o  v e r t i c a l  n a r r o w  a b r a s i o n s ,  
p i n k  a n d  2.5 and 3 c m  in length.
A t  t h e  c e n t e r  of t h e  b a c k  at w a i s t  h e i g h t  is a l i g h t  b r o w n  
r o u n d  m a rk.
O n  t h e  r i g h t  u p p e r  q u a d r a n t  a r e  a 4 - c m  l i n e a r  d a r k  p i n k  s c r a p e  
a n d  a 2 - c m  r o u n d  l i g h t  p i n k  b r u i s e  o n  t h e  l a t e r a l  side.
O n  t h e  l e f t  u p p e r  q u a d r a n t  is a 5 - c m  o b l o n g  l i g h t  g r e e n  
b r u i s e .
O n  t h e  l e f t  l o w e r  q u a d r a n t ,  f r o m  t h e  w a i s t  t o  t h e  i l i a c  crest, 
is a 7 - c m ,  2 - c m  w i d e  b r o w n i s h  g r e e n  a r e a  w i t h  o v e r l y i n g  b r o w n  
a n d  t w o  r o u n d  1 - c m  p i n k  a r e a s  o n  top.
O n  t h e  l e f t  i l i a c  c r e s t  is a 2 x  3 - c m  l i g h t  b r o w n  w i t h  a s m a l l  
r o u n d  0 . 5 - c m  p i n k  a r e a  p o s t e r i o r  t o  that, a n d  a n o t h e r  1 - c m  
b l u e - g r e e n  bruise.
In  t h e  l e f t  a x i l l a  is a 2 x 2 - c m  h o r i z o n t a l  l i g h t - b r o w n  s c r a p e  
w i t h  a m a r k  a b o v e  it.
O v e r  t h e  l e f t  s c a p u l a r  area, a 1 - c m  round, b r o w n i s h  b r u i s e  
w i t h  a 2 - c m  b r o w n  s c r a p e  j u s t  b e l o w  it.
L e f t  m i d - a x i l l a r y  line, a l o n g  t h e  r i b  cage, a r e  t w o  r o u n d  
s c r a p e s  w h i c h  a r e  b r o w n i s h - y e l l o w .
O n  t h e  l e f t  b u t t o c k  a r e  t w o  l i n e a r  0.5 x 5 - c m  b l u e  m a r k s  w i t h  
s u r r o u n d i n g  pink. T h e  l o w e r  b r u i s e  h a s  a s m a l l  p i n p o i n t  s c a b  
o n  it.
O n  t h e  l e f t  l a t e r a l  t h i g h  is a 1 - c m  d a r k  p i n k  w i t h  s u r r o u n d i n g  
d a r k - r e d  scab, 2.5 x 1.5 c m  a r e a  w i t h  l i g h t  p i n k  b r u ise, a n d  
t h r e e  s m a l l  8 - m m  b l u e  b r u i s e s  b e s i d e  that.
O v e r  the p u b i c  a r e a  is a 5 x 7 - c m  r h o m b o i d  p u r p l i s h - b l u e  a r e a  
w i t h  v e r t i c a l  b l u e  i r r e g u l a r  m a r k s  e x t e n d i n g  u p  o n t o  the 
a b d o m e n .
T h e  e n t i r e  r i g h t  i l i a c  c r e s t  is s w o l l e n  w i t h  a n  a r e a  9 x 10 cm  
d a r k  g r e e n  w i t h  m u l t i p l e  d a r k e r  p u r j l e  s p o t s  in  t h e  center. 
T h e  p o s t e r i o r  p a r t  of t h e  c r e s t  is l i g h t  g r e e n .  T h e  e n t i r e  
a r e a  is i n d u r a t e d  a n d  tender.

C O N T IN U E D . . .
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50) O n  t h e  r i g h t  l a t e r a l  t h i g h  is a h a l f  c i r c u l a r  l i n e a r  b r o w n  
m a r k  4 - 5  c m  in length.

51) O n  t h e  r i g h t  k n e e  is a 2 x 3 - c m  r o u n d  b l u i s h  b r u i s e .
52) O n  t h e  r i g h t  a n t e r i o r  s h i n  is a 1 2 - c m  l o n g  2 x 4 - m m  w i d e  

.u-shaped d a r k  b l u e - g r e e n  a r e a  w i t h  r e d  s c r a p e s  2 c m  a c r o s s  t h e  
l a t e r a l  side.

53) O n  t h e  l e f t  k n e e  a r e  f i v e  1-2 c m  r o u n d  p u r p l i s h  b r u i s e s .
54) O n  t h e  l e f t  a n t e r i o r  s h i n  is a 1 - c m  r o u n d  b l u e  b r u i s e .
55) O n  t h e  l e f t  l a t e r a l  a n k l e  is a 1 - c m  r o u n d  d a r k  p i n k  bruise.
56) O n  t h e  l e f t  b u t t o c k  a r e  f i v e  r o u n d  s c a b s  3 m m  in d i a m e t e r .
57) A 6 x  2 0 - m m  p a t c h  of p u r p l i s h  p e t e c h i a  in t h e  l e f t  l o w e r  

a n t e r i o r  c h e s t  m a r g i n .
H E E N T : P E R R L A .  F u n d i  w e l l  s e e n  w i t h  n o  h e m o r r h a g e s .  D i s k s  a p p e a r
s h a r p .  F u l l  e x t r a o c u l a r  m o v e m e n t s .  T y m p a n i c  m e m b r a n e s  a r e  g r a y  
a n d  p e a r l y  t r a n s l u c e n t .  N o  b l o o d  b e h i n d  t h em. T h e  b o n y  p a r t  of 
t h e  n o s e  is s t r a i g h t .  S l i g h t  p u r u l e n t  d i s c h a r g e  p r e s e n t  f r o m  t h e  
n o s e .  T h r o a t  is pink, w i t h  t o n s i l s  f i l l i n g  30% of t h e  p h a r y n g e a l  
v o l u m e .  I n c i s o r s  h a v e  a c r o s s - b i t e  w i t h  a n t e r i o r  e x t e n s i o n  of 
t e e t h  #25 a n d  #26. N o t a r i e s .
C h e s t : G o o d  a i r  e x c h a n g e .  N o  r a l e s  a n d  n o  r h o n c h i .  N o  p a l p a b l e
r i b  d e f o r m i t i e s .
H e a r t : S i n u s  a r r h y t h m i a .
A b d o m e n : Q u i t e  s c a p h o i d .  L i v e r  d o w n  1 cm. S m a l l  a m o u n t  of f i r m
s t o o l  f e l t  i n  l e f t  l o w e r  q u a d r a n t .
G e n i t o u r i n a r y : T a n n e r  s t a g e  0. L a b i a  m a j o r a  h a v e  a s h r u n k e n ,
s h r i v e l e d  a p p e a r a n c e .  W i t h  t r a c t i o n  o n  t h e  l a b i a  m a j o r a ,  t h e  
v e s t i b u l e  o p e n s ,  w h i c h  is d a r k  pink. H y m e n  is r e d u n d a n t  a n d  w i t h  
t r a c t i o n  o p e n s  2 x 3 mm. T h e  p o s t e r i o r  f o u r c h e t t e  is intact. 
A n u s : C l e a n .  N o  tears, n o  h e m o r r h o i d s .
E x t r e m i t i e s : R a t h e r  s l e n d e r ,  b u t  g o o d  s t r e n g t h .  N o  j o i n t
s w e l l i n g .  Full, a c t i v e  r a n g e  of m o t i o n .
B a c k : S t r a i g h t .  G o o d  r a n g e  of m o t i o n .
N e u r o l o g i c : C r a n i a l  n e r v e s  intact. D e e p  t e n d o n  r e f l e x e s  2+ a n d
b i l a t e r a l l y  s y m m e t r i c a l .

D I A G N O S I S :  T h e  v a r i o u s  c o l o r s ,  t e x t u r e s ,  a n d  d e g r e e s  of i n d u r a t i o n
in t h e  m u l t i p l e  s k i n  l e s i o n s  i n d i c a t e  t h a t  t h e y  h a v e  o c c u r r e d ,  s o m e  
as  r e c e n t l y  a s  w i t h i n  t h e  la s t  f e w  h o u r s ,  o t h e r s  a t  v a r i o u s  s t a g e s  
as  l o n g  as t w o  w e e k s  ago. It  w o u l d  s e e m  s h e  h a s  a c q u i r e d  n e w  
l e s i o n s  a l m o s t  d a i l y  o v e r  t h e  p a s t  2-3 w e e k s .  T h e  ro u n d ,  s h a r p l y  
d e m a r c a t e d  l e s i o n s  w o u l d  b e  c o n s i s t e n t  w i t h  cigarette* b u r n s  or  
p e r h a p s  e x c o r i a t e d  m o s q u i t o  bites. T h e  l a t t e r  s e e m s  u n u s u a l  
b e c a u s e  of t h e  v e r y  s h a r p n e s s  of t h e  e d g e s  o f  t h e s e  les i o n s .  T h e  
a r e a  of t h e  n o s e  a p p e a r s  t o  be  a p r e - e x i s t i n g  l e s i o n  w h i c h  h a s

C O N T I N U E D .
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g o t t e n  i m p e t i g o .  T h e  c h i l d ' s  h o l d i n g  a b s o l u t e l y  m o t i o n l e s s  l i k e  a 
s t a t u e  f o r  a p p r o x i m a t e l y  t e n  m i n u t e s  w h e n  le f t  u n a t t e n d e d  is 
e x t r e m e l y  p a t h o l o g i c a l ,  i n d i c a t i n g  t h e  c h i l d  h a s  b e e n  s e v e r e l y  
d i s c i p l i n e d  a n d  r e q u i r e d  t o  r e m a i n  m o t i o n l e s s  a s  a s u r v i v a l  
t e c h n i q u e .  T h e  m a r k s  a r o u n d  t h e  n e c k  i n d i c a t e  t h a t  s h e  h a s  b e e n  
c h o k e d .  T h e  p a r r o t i n g  s t e r e o t y p e d  c o n v e r s a t i o n  o f  o n l y  a c c e p t i n g  
b u b b l e  g u m  i.t a t i m e  w h e n  s h e  w o u l d  m o s t  l i k e l y  b e  v e r y  h u n g r y  
i n d i c a t e s  s h e  h a s  b e e n  f e d  o n l y  w h e n  t h e  m o t h e r  f i g u r e  a l l o w s  it.

In s u m m a r y ,  t h i s  is a c h r o n i c a l l y ,  r e p e t i t i v e l y  b a t t e r e d  c h i l d  w h o  
a p p e a r s  t o  b e  a s c a p e g o a t  f o r  t h i s  f a m i l y  s y s t e m  ( B l i z z a r d  
s y n d r o m e )  . T h i s  is i n d i c a t e d  by t h e  r o b u s t  a p p e a r a n c e  of t h e  o t h e r  
t h r e e  c h i l d r e n  w h o  h a d  n o  a p p a r e n t  m a r k s  w h e n  o b s e r v e d  b y  t h e  
e m e r g e n c y  r o o m  staff. T h e  e x p l a n a t i o n s  o f f e r e d  b y  t h e  p a r e n t s  do  
n o t  e x p l a i n  t h e  l e s i o n s .  T h e i r  l a c k  of c o n c e r n  a n d  t h e i r  d e l a y  in 
s e e k i n g  m e d i c a l  a t t e n t i o n  a r e  a l s o  i n d i c a t i v e  of c h i l d  abuse.

PLAN: E v a l u a t i o n  f o r  b l e e d i n g  d i a t h e s i s .  R e p e a t  d o c u m e n t a t i o n  of
c h a n g e s  o f  b r u i s e s  * a p r o t e c t i v e  e n v i r o n m e n t .  P r o t e c t i v e  
i n c a r c e r a t i o n M a y  n o t  b e  d i s c h a r g e d  u n t i l  a s a f e  e n v i r o n m e n t  c a n  
b e  d e t e r m i n e d  by  DFYS.

C L I N T O N  L I L L I B R I D G E ,  M. D .
C L :k k t
R E C O R D #  83 0 7
D: 0 6 / 1 2 / 9 1
T: 0 6 / 1 3 / 9 1
cc: Dr. L i l l i b r i d g e

J e s s i e  A l l e n ,  D F Y S  "
T o m  J o h n s o n ,  C a s e  O f f i c e r ,  A n c h o r a g e  P o l i c e  D e p a r t m e n t  
Dr. D i a n a  J o h n s o n
B e t s y  K a u f m a n n ,  H u m a n a  H o s p i t a l  E m e r g e n c y  D e p a r t m e n t
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January 6, 1992 

CPS
840 N. Broadway, Building A 
Everett, WA 98201

Re: Report of Child Abuse

The following information comes from my clientl

Michael A . O'Connell. M J .W . 
... Dulene FJowen. M.S.W.

* il tC/.j

'} f 1 * r .
'  ' ’• *' vi-ij 77 V-:: 7i/-* ' J V

He was recently informed by his 32-year-old daughter, 'M H H H H K B P  that the had been 
sexually and physically abused by her s te p -fa t h e r ,t B H H I from her agei 8 to 14. (A 
listing of Tinmen, addresses and other information will follow at the end of this report 1MBHBDHI 
has just recently begun to retrieve some of the memories of this abuse and is scheduled to begin 
therapy with Dale Roberts of Olympic Mental Health Services in Everett. The abuse included 
vaginal intercourse from the age of 8, accompanied by enough pain that she wa* afraid she would 
die. She has recently learned that when she resisted sufficiently to (tap the abuse at her age' 14, 
that her stepfather then began to sexually abuse her younger sisfer/iH flH BflM M feepcrted  
that when she attempted, as a tecdajer, to report the abuse to authorities, she wu not believed. 
She ended up on the streets at age 15.. A third siste r,4 H B w cc idso approached for sexual 
favors by the stepfather but resisted successfully.

Additional concern exists because the third s i s t e r h a s  an, 11-ytar-old d a u g h te s^ H M  
who frequently spends time with her grandparents, including the perpetrator. Her mother has 
believed that since she was able to successfully fend off the abuse,, that her daughter is not in 
danger. The step-father A H H I  is now aemi-retixed, but continues to work part-time as 
a fill-in school bus driver. He had worked for years as a full-time bus driver.

1(32) Victim

Everett, WA 98201*

1(31) Victim

Sidca, AK  99835
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Anchorage, A K 99508-1905 
Mother of

(Stepfather) 

Eagle River, A K 99577

Sincerely,

Michael A. O’Connell, MSW
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December 4, 1991

MEMORANDUM

TO: Representative Mark Boyer

FROM: Ceceile Kay Richter \J
Legislative Analyst ™

RE: Statutes Of Limitation For The Prosecution Of Child Abuse
Research Request 92.041

You requested information about what other states have done with respect to 
statutes of limitation for child abuse offenses, as well as a discussion of the 
pros and cons of these approaches. You also asked us to identify issues that 
need to be faced in drafting a new statute for Alaska.

We begin by establishing some common terminology. We then discuss the purposes 
and logic of statutes of limitation. Next, we describe the present statute of 
limitation in Alaska for offenses against children and follow this with an 
outline of what is done in the 50 states. We then provide information on the 
frequency of kinds of child abuse and evidence of and reasons for the under­
reporting of offenses against children. This information may assist to justify 
enlarging the time period in which to prosecute offenses against children in 
Alaska. It is, after all, the adult survivors who were not served by the 
criminal justice system as children who will be served by legislation which 
enables individuals over the age of 18 to seek prosecution of those who abused 
them as children.

The next section of our memorandum examines several constitutional issues that 
are involved in enlarging the statutory time period in which to prosecute 
offenses against children. These include due process and rights of the 
accused, excessive punishment and the principles of penal administration, and 
ex post facto laws versus retroactive laws. We follow this with a note about 
di scovery.

We then proceed to offer pros and cons of eleven approaches which we feel the 
State of Alaska could take with respect to enlarging the statutory time period 
in which to prosecute offenses against children. In selecting these 
approaches, we omitted any formula which places responsibility upon child 
victims under tho age of 18 for the prosecution of their abusers. After this, 
we take up another side issue, the admission of hearsay evidence. We conclude 
by pointing to certain advantages of litigating in civil court claims that 
would be stale under the current Alaska statute of limitation for offenses 
against children.
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SUMMARY

The term "statute of limitation" applies to any law which fixes the time within 
which parties may take judicial action to enforce existing claims or rights. 
A criminal statute of limitation is an act of legislative grace whereby the 
state surrenders its right to prosecute after the period of time specified has 
lapsed. Nationally, there is no consensus of an ideal limitation period for 
criminal prosecution or applicable exceptions to this period in order to 
prosecute offenses against children, nor is there agreement on what the 
offenses included in an exception should be. Despite variances in state laws, 
however, in the last ten years there has been a definite trend in the states 
to allow prosecutions for offenses against children to be commenced beyond the 
normal limitation of actions and after the victim reaches the age of 18.

Even though in 1983 and 1985 the legislature extended the time period in which 
to prosecute certain sexual offenses against children, Alaska has one of the 
most restrictive statutes with respect to the time period in which to prosecute 
abusers of children. A child turning 16 years old in Alaska has one year in 
which to deal with sexually related offenses which may have happened to her or 
him in this state between the ages of 6 and 12. However, as of February 1990, 
an individual who was sexually abused in this state before the age of 16 has 
the ability to file a civil claim against the perpetrator at any time. This 
makes Alaska one of the more progressive states in the civil arena.

Despite what seem to be higher than national rates of known child abuse in 
Alaska, using inferences from both national and in-state surveys, there are 
indications that child abuse in this state is underreported. Underreporting 
is significant because when child abuse is not disclosed to law enforcement 
agencies, offenders cannot be prosecuted within the normal statute of 
limitation. Because a law enlarging a statute of limitation can reach back to 
encompass only unexpired periods of limitation for offenses already committed, 
it is the children who are not now being served by the criminal justice system 
who will be served by legislation which enables adult survivors of child abuse 
to seek prosecution of those who abused them as children.

The prospect of legislative action to increase the statutory time period in
which to prosecute offenses against children raises a number of constitutional 
issues which must be addressed. These include due process and rights of the 
accused, excessive punishment and the principles of penal administration, and 
ex post facto laws versus retroactive lav/s. If, with the passage of time, a 
person has refrained from further criminal activity, it is a likely presumption 
that the person has reformed and the necessity for imposition of the criminal 
sanction has diminished. If, instead, years have passed since the commission 
of an offense against a particular victim but the offender has repeated the 
criminal behavior, the offender can be prosecuted for recent offenses which are 
within the period of limitation. Penal administration which is based on the 
principles of reformation and upon the need for protecting the public may be
at odds with private goals of retribution and punishment which are better
served in a civil forum.
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According to one expert, the principal determinant of the appropriate duration 
of a statute of limitation should be the seriousness of the crime. What 
offenses are serious enough to prosecute beyond the normal statutory limitation 
period is a legislative determination, albeit one which is influenced by a 
perception of the public's wishes. Should the legislature determine to enlarge 
the statute of limitation for certain offenses against children, it can do 
anything it war.ts with respect to the statute of limitation for crimes 
committed on or after the effective date of an act. If the legislature wants 
to retroactively extend any limitation period, it can do so provided it does 
not reach back to encompass crimes for which the statute of limitation has 
already run out.

Eleven approaches for enlarging the time period in which to prosecute offenses 
against children in Alaska, together with pros and cons of each approach, are 
identified and discussed. We omitted approaches which place responsibility 
upon child victims under the age of 18 for reporting the abuse. In
establishing its choice, the legislature may wish to identify an approach which
not only recognizes that children under a certain age need additional time to 
disclose the abuse but also recognizes that adults, too, need additional time 
to report the abuse they suffered as minors. In concert with considering 
measures to enlarge the period of time in which to prosecute offenses against 
children, the legislature might also wish to consider ways to ease the 
introduction of hearsay evidence by these victims.

With no change in Alaska law, an adult survivor of child abuse already has the 
capacity to initiate a civil cause of action against the perpetrator. A civil 
proceeding may offer several advantages over a criminal proceeding for the 
state, the victim, and society, regardless of what is done to enlarge the
criminal statute of limitation for offenses against children.

ACHIEVING SOME COMMON TERMINOLOGY

The National Center on Child Abuse and Neglect, an office of the U.S. 
Department of Health and Human Services established by legislation in 1974 to 
conduct and disseminate information and research into the causes, 
identification, prevention, and treatment of child abuse and neglect, currently 
defines "child abuse and neglect" as:

the physical or mental injury, sexual abuse or exploit Lion, 
negligent treatment, or maltreatment of a child by a pe> _on 
who is responsible for the child's welfare, under 
circumstances which indicate that the child's health or 
welfare is harmed or threatened thereby. [Title 42 U.S. Code,
Section 5106g(4)]


