
A LA S K A  L E G IS L A T U R E  C O M M ITTEE  F IL E S  L ' J ' J l

6962 HOUSE JUDICIARY



s u m m o n e d ,  m o s t  c i t i z e n s '  r e a c t i o n s  r a n g e  f r o m  " d i s p l e a s e d "  t o  " r e s i g n e d . "
A f t e r  e x p  . r i e n c i n g  j u r y  s e l e c t i o n  a n d  c o u r t r o o m  p r o c e d u r e s ,  h o w e v e r ,  m o s t  s a i d  
t h e y  f o u n d  t h e i r  d a y  o r  tw o  o r  s e r v i c e  i n t e r e s t i n g ,  a n d  m any  v o l u n t e e r  t o  c o m e  
b a c k .

W a s h i n g t o n  P o s t ,  M a y ,  1 9 7 9

T R IA L  H A LT S  I F  B A B Y 'S  HUNGRY

W hen  M a r y  H o v i n g ' s  b a b y  g e t s  h u n g r y ,  t h e  l o n g e s t  t r i a l  i n  V e n t u r a  C o u n t y  
h i s t o r y  h a l t s  o n c e  m o r e .

M r s .  H o v i n g ,  t w e n t y - s e v e n ,  i s  a  j u r o r  i n  t h e  m e d i c a l  m a l p r a c t i c e  t r i a l .  S h e  
i s  a l s o  t h e  m o t h e r  o f  a  t w o - a n d - a - h a l f - m o n t h - o l d  g i r l  n am ed  L a u r a  w ho  w a s  b o r n  
p r e m a t u r e l y  a n d  w h o ,  u n d e r  d o c t o r ' s  o r d e r s ,  m u s t  b e  b r e a s t f e d .

" I  t r y  t o  f e e d  h e r  b e f o r e  I  g o  i n  t h e  m o r n i n g , "  M r s .  H o v i n g  e x p l a i n e d  
W e d n e s d a y .  " S h e ' s  e a t i n g  e v e r y  tw o  o r  t h r e e  h o u r s .  W hen  s h e  g e t s  h u n g r y ,  t h e  
b a b y - s i t t e r  c a l l s  t h e  c o u r t ,  t h e  j u d g e  c a l l s  a  r e c e s s ,  a n d  I  l e a v e  t o  f e e d  
h e r . "

O f  J u d g e  B e n  R u f f n e r  a n d  h e r  f e l l o w  j u r o r s ,  M r s .  H o v i n g  s a i d :  " T h e y ' v e  b e e n
m o r e  t h a n  u n d e r s t a n d i n g .  We j u s t  a l l  w a n t  t o  g e t  i t  o v e r  w i t h . "

T h e  e l e v e n - m o n t h - l o n g  t r i a l  r e s u m e d  T u e s d a y  w i t h  f i n a l  a r g u m e n t s .

M r s .  H o v i n g  s a i d  t h a t  w h en  t h e  t r i a l  s t a r t e d  l a s t  M a r c h ,  s h e  d i d n ' t  k n ow  s h e  
w a s  p r e g n a n t .  H e r  b a b y  w a s  d u e  D e c e m b e r  9 ,  b u t  a r r i v e d  t h r e e  w e e k s  e a r l y .

T h e  j u d g e  s t o p p e d  t h e  t r i a l  a n d  w a i t e d  u n t i l  s h e  w a s  a b l e  t o  r e t u r n  t o  c o u r t .

L a u r a  w a s  p r e m a t u r e  a n d  h a d  a  h e a r t  m u rm u r ,  M r s .  H o v i n g  s a i d ,  s o  s h e  w a s  t o l d  
b y  h e r  p e d i a t r i c i a n  t o  b r e a s t f e d  t h e  b a b y .

R u f f n e r  t h e n  m o v e d  t h e  t r i a l  t e n  m i l e s  f r o m  O x n a r d  t o  t h i s  s m a l l  c o m m u n i t y  
w h e r e  M r s .  H o v i n g  l i v e s .  T h e  c o u r t  e v e n  h i r e d  t h e  b a b y s i t t e r  w h o  l o o k s  a f t e r  
L a u r a  w h i l e  M r s .  H o v i n g  s i t s  i n  t h e  c o u r t r o o m  t h r e e  m i l e s  f r o m  h e r  h o m e .

D e t r o i t  F r e e  P r e s s ,  F e b r u a r y ,  1 9 7 9

L E T T E R ,  1 9 8 0

T o  d a t e  I  h a v e  h e a r d  n o t h i n g  m o r e  s i n c e  I  f i l l e d  o u t  t h e  f o r m  f o r  t r i a l  j u r o r .  
On o n e  s p o t  o n  t h e  f o r m  i t  a s k e d  a  q u e s t i o n  s o m e t h i n g  l i k e  " I s  a d e q u a t e  c h i l d  
c a r e  a v a i l a b l e ? "  I  c h e c k e d  NO! ( N o t  a d e q u a t e  e n o u g h  f o r  m e ,  a n y w a y . )

I  t h o u g h t  y o u  w o u l d  b e  i n t e r e s t e d  i n  w h a c  I  f i n a l l y  w r o t e  a t  . t h e  b o t t o m . . .
" I t  w o u l d  b e  v e r y  d i f f i c u l t  f o r  me t o  l e a v e  my tw o  c h i l d r e n  a t  t h i s  t i m e .  I t  
w o u l d  b e  a n  e m o t i o n a l  s t r e s s  a n d  h a r d s h i p  o n  t h e m ,  p a r t i c u l a r l y  o n  my t h r e e  
y e a r  o l d .  I  d o  n o t  l e a v e  ray d a u g h t e r  f o r  a n y  l o n g  p e r i o d  o f  t i m e  ( i . e . ,  a  
w h o l e  d a y  o r  o v e r - n i g h t )  a n d  I  n e e d  t o  b e  h om e  w h en  my s o n  a r r i v e s  h om e  f r o m  
k i n d e r g a r t e n .
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P l e a s e  n o t e  t h a t  I  am n o t  t r y i n g  t o  s h i r k  my d u t i e s  a s  a n  A m e r i c a n  c i t i z e n .  I  
w i l l  b e  h a p p y  t o  s e r v e  w h en  my c h i l d r e n  a r e  o l d e r .  I  a p p r e c i a t e  y o u r  
c o n s i d e r a t i o n  o n  t h i s  m a t t e r . "

F O L L O W -U P  PO STCA RD  STA TED  SH E  NEVER D ID  HEAR FROM THE  C O U R T .

JU R Y  DUTY

I n  F e b r u a r y  o f  t h i s  y e a r  I  ' e c e i v e d  a  c a l l  f o r  j u r y  d u t y .  J a s m i n e ,  w ho  i s  o u r  
y o u n g e s t ,  h a d  j u s t  t u r n e d  O i.a  a n d  s t i l l  n u r s e d  f r e q u e n t l y .  I  w r o t e  a  t w o - p a g e  
l e t t e r  t o  t h e  j u d g e  e x p l a i n i n g  t h a t  I  w a s  b r e a s t f e e d i n g ,  a n d  t h a t  I  h a d  n e v e r  
l e f t  h e r  f o r  m o r e  t h a n  a  f e w  h o u r s  a n d  f e l t  t h e  s e p a r a t i o n  w o u l d  b e  d i f f i c u l t  
f o r  b o t h  o f  u s .

I  j u s t  t o o k  i t  f o r  g r a n t e d  t h a t  I  w o u l d  b e  e x c u s e d .  I m a g i n e  my d e v a s t a t i o n  
w h en  I  r e c e i v e d  a  l e t t e r  l e s s  t h a n  a  w e e k  l a t e r  s a y i n g  I  w o u l d  NOT b e  e x c u s e d !

W e l l !  T h e  j u d g e  j u s t  d i d n ’ t  r e a l i z e  w ho  h e  w a s  u p  a g a i n s t .  I  c a l l e d  my A r e a  
C o o r d i n a t o r  o f  L e a d e r s  w h o  g a v e  me v e r b a l  s u p p o r t  a n d  s e n t  me i n f o r m a t i o n  o n  
m o t h e r - b a b y  s e p a r a t i o n .

My a p p o i n t m e n t  w i t h  t h e  j u d g e  w a s  o n  a  T h u r s d a y  m o r n i n g  a n d  my h u s b a n d ,
J a s m i n e ,  a n d  I  a p p e a r e d  i n  h i s  o f f i c e .

H e  g a v e  u s  h i s  r e a s o n s  f o r  n o t  e x c u s i n g  me— t h e  m a i n  o n e  s e e m e d  t o  b e  h i s  
o p i n i o n  t h a t  a t  o n e  y e a r  J a s m i n e  w a s  o l d  e n o u g h  t o  b e  s e p a r a t e d  f r o m  m e .

I  t h e n  g a v e  h i m  my r e a s o n s  f o r  n o t  w a n t i n g  t o  b e  s e p a r a t e d .  I  t o l d  h im  I  f e l t  
I  o n l y  h a d  t w o  o p t i o n s :  e i t h e r  t o  b e  e x c u s e d ,  o r  b r i n g  J a s m i n e  t o  c o u r t  w i t h
m e .  I  t h e n  p r e s e n t e d  h im  w i t h  a  s u p p o r t i v e  l e t t e r  a n d  tw o  n e w s p a p e r  a r t i c l e s  
w h e r e  t h e  j u d g e  g a v e  s p e c i a l  c o n s i d e r a t i o n  t o  m o t h e r s  a n d  b a b i e s ,  a n d  a l s o  
f i v e  p a g e s  o f  r e s e a r c h  o n  m o t h e r - b a b y  s e p a r a t i o n .  A f t e r  r e a d i n g  M a r i a n ’ s  
l e t t e r  a n d  g l a n c i n g  a t  t h e  r e s e a r c h ,  h e  s a i d  h e  c o u l d  s e e  we w e r e  s i n c e r e  a n d  
o n  t h a t  b a s i s ,  I  c o u l d  b e  e x c u s e d .

I  l e f t  t h e  c o u r t h o u s e  t e n  p o u n d s  o f  a n x i e t y  l i g h t e r ,  a n d  s o  v e r y  t h a n k f u l  t o  
L L L  f o r  h e l p i n g  m e .  O u r  f a m i l y  h a d  b e e n  i n  t u r m o i l  f o r  t w o  w e e k s  (w e  h a v e  tw o  
o l d e r  c h i l d r e n ,  N a t h a n ,  t h r e e ,  a n d  S a r a ,  s i x ,  w h o  w e r e  a l s o  a f f e c t e d  b y  t h i s ) ,
b u t  n ow  i t  w a s  o v e r .  I  f e l t  v e r y  i n t i m i d a t e d  b y  t h i s ,  b u t  w a n t e d  t o  p r e s s  f o r
t h e  e x c u s a l  b e c a u s e  I  h o p e  t h e  n e x t  t im e  h e  c o n s i d e r s  c a l l i n g  a  m o t h e r  w i t h  a  
b a b y  t o  c o u r t  h e  r e m e m b e r s  m e ,  a n d  i t  w i l l  b e  e a s i e r  f o r  t h a t  mom .

H o w e v e r ,  I  c o u l d  n o t  h a v e  d o n e  t h i s  w i t h o u t  t h e  r e s o u r c e s  o f  L L L  a t  my 
d i s p o s a l .  I  w i l l  n e v e r  b e  a b l e  t o  m e a s u r e  h ow  g r a t e f u l  I  am t o  L L L  f o r  
s u p p o r t  a n d  e n c o u r a g e m e n t  a n d  f e e l  p r o u d e r  t h a n  e v e r  t o  b e  a f f i l i a t e d  w i t h
t h i s  g r e a t  o r g a n i z a t i o n .

LA LECHE LEAGUE NEWS, July-August, 1980
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N U R S IN G  MOTHER TA K ES  ON C O UR T  OVER JUR Y  DUTY SUMMONS

E v e l y n  B o w e r s  i s  a  f a r t n  w i f e ,  a  m em be r  o f  t h e  C h u r c h  o f  J e s u s  C h r i s t  o f  
L a t t e r - d a y  S a i n t s ,  m o t h e r  o f  s e v e n  c h i l d r e n  a n d  i s  w a n t e d  b y  U . S .  D i s t r i c t  
C o u r t  i n  T a c o m a .

T h e  c o u r t  w a n t s  h e r  t o  r e p o r t ,  f o r  j u r y  d u t y .  I n  f a c t . ,  c o u r t  p e r s o n n e l  i n s i s t  
o n  i t .

T h e y  w a n t e d  h e r  t o  d o  s o  s i n c e  l a s t  A p r i ] , b u t  M r s .  B o w e r s  s a y s  c e r t a i n  
f a c t o r s  k e e p  p r e v e n t i n g  h e r  f r o m  c o m p l y i n g  w i t h  t h e  c o u r t ’ s  s u m m o n s .

" I ' m  n u r s i n g  o u r  n ew  b a b y ,  a n d  t h e y  w a n t  me t o  a p p e a r  N o v e m b e r  1 5 , "  s h e  s a i d .  
" I  d o n ' t  f e e l  I  c a n  d o  i t .  T h e y  w i l l  n o t  a c c e p t  my o t h e r  r e a s o n s  f o r  n o t  
a p p e a r i n g . . . . t h e y  s a y  t h e y  a r e  n o t  s u f f i c i e n t  f o r  d i s m i s s a l  f r o m  j u r y  d u t y .

" I  w a s  t o l d  i n  n o  u n c e r t a i n  t e r m s  b y  a  woman i n  t h a t  o f f i c e  t h a t  y o u  d o  n o t  
i g n o r e  a  s u b p o e n a  f r o m  t h e  U . S .  D i s t r i c t  C o u r t .  S h e  a l s o  w a n t e d  t o  k n ow  how  
l o n g  I  w o u l d  b e  n u r s i n g  t h e  b a b y  b e c a u s e  t h e y  d i d  n o t  w a n t  me t o  b r i n g  h im  
w i t h  m e . "

M r s .  B o w e r s  c o n t e n d s  s h e  i s  n o t  i g n o r i n g  t h e  s u b p o e n a .  S h e  i s  o n l y  t r y i n g  t o  
g e t  e x c u s e d  f r o m  j u r y  d u t y  f o r  c a u s e ,  a d d i n g  t h a t  s h e  h a d  n e v e r  i g n o r e d  a n y  
su m m on s  f r o m  t h e  c o u r t ,  s t a r t i n g  i n  A p r i l  w h en  s h e  r e c e i v e d  a  r e g i s t e r e d  
l e t t e r  n o t i f y i n g  h e r  t h a t  s h e  h a d  b e e n  s e l e c t e d  f o r  j u r y  d u t y  f o r  t h e  c o u r t .

M r s .  B o w e r s  s a i d  s h e  w r o t e  t h e  c o u r t  t h a t  s h e  c o n s i d e r e d  i t  a n  h o n o r  t o  b e  
s e l e c t e d ,  b u t  s h e  w a s  u n a b l e  t o  d o  s o ,  e x p l a i n i n g  s h e  w a s  p r e g n a n t  a n d  
r e q u e s t i n g  t h e m  t o  p o n t a c t  h e r  l a t e r .

T h e y  d i d .  A s u b p o e n a  t o  a p p e a r  f o r  j u r y  d u t y  w a s  r e c e i v e d  b y  M r s .  B o w e r s  i n  
J u l y  t h a t  d i r e c t e d  h e r  t o  r e p o r t  O c t o b e r  6 .

"My b a b y  w a s  d u e ,  a c c o r d i n g  t o  my d o c t o r ,  a b o u t  S e p t e m b e r  3 0 , "  M r s .  B o w e r s  
r e c a l l e d ,  " a n d  w h en  I  i n f o r m e d  t h e m  b y  p h o n e  o f  t h i s ,  a  w om an  i n  t h e  o f f i c e  
t o l d  me t h a t  b e i n g  p r e g n a n t  w a s  n o t  a  g o o d  e n o u g h  r e a s o n  t o  b e  d i s m i s s e d . "

M r s .  B o w e r s  a d m i t s  s h e  w a s  g e t t i n g  f r u s t r a t e d  a n d  a  l i t t l e  a n g r y  b y  t h i s  t i m e  
b e c a u s e  " t h e r e  w e r e  o t h e r  t h i n g s  p r e v e n t i n g  me f r o m  g o i n g  j u s t  t h e n .

" F o r  o n e  t h i n g ,  I  h a v e  c h i l d r e n  w ho  w o u l d  n e e d  b a b y s i t t e r s  i n  my a b s e n c e  
b e c a u s e  ray h u s b a n d  w o r k s  n i g h t s .  A l s o ,  t h e  d o c t o r  d i d  n o t  w a n t  me t o  t r a v e l  
a n d  i n s i s t e d  t h a t  I  b e  w i t h i n  3 0  m i n u t e s  o f  a  h o s p i t a l  a t  a l l  t i m e s .

"W hen  I  t o l d  t h i s  t o  t h e  w om an  a t  t h e  c o u r t ' s  o f f i c e ,  s h e  r e p l i e d ,  ' T h a t  i s  
y o u r  p r o b l e m . '  My d o c t o r  s e n t  t h em  a  l e t t e r  s a y i n g  I  w a s  p r e g n a n t ,  a n d  I  
r e c e i v e d  a  r e g i s t e r e d  l e t t e r  d e f e r r i n g  me u n t i l  N o v e m b e r  1 5 ,  w h i c h  w o u l d  b e  
s i x  w e e k s  a f t e r  t h e  b a b y ' s  d u e  d a t e  c f  S e p t e m b e r  3 0 . "

T h e  b a b y  b o y ,  L a n c e ,  w a s  b o r n  S e p t e m b e r  1 9 ,  j u s t  2 0  m i n u t e s  a f t e r  l a b o r  
s t a r t e d ,  M r s .  B o w e r s  s a i d .  W hen  s h e  r e t u r n e d  h om e  f r o m  t h e  h o s p i t a l  s h e  w r o t e  
a  l e t t e r  t o  t h e  c l e r k  o f  t h e  c o u r t  r e p o r t i n g  h e r  c o n v e r s a t i o n  w i t h  t h e  woman  
i n  t h e  c l e r k ' s  o f f i c e  a n d  e x p l a i n i n g  why s h e  f e l t  s h e  s h o u l d  b e  e x c u s e d .

" I  w r o t e  t h a t  my h u s b a n d  f a r m s  4 0  a c r e s  a n d  i s  r e n t i n g  4 0 0  m o r e ,  we h a v e  1 5 0
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h e a d  o f  s t o c k ,  s e v e n  c h i l d r e n ,  o n e  t h a t  J  am n u r s i n g ,  a n d  t h a t  ray h u s b a n d  i s  
w o r k i n g  n i g h t s , "  s h e  s a i d .  " I  h o n e s t l y  f e e l  t h a t  my p r i o r i t i e s  r i g h t  now  a r e  
w i t h  my f a m i l y  a n d ,  i n  a d d i t i o n  t o  t h a t ,  we o n l y  h a v e  o n e  c a r  a n d  h e  n e e d s  
t h a t  t o  g e t  t o  w o r k .  A l s o ,  i f  I  d r o v e  u p  t h e r e  I  w o u l d  h a v e  t o  l e a v e  h e r e  a t  
4  a . m .  a n d  w o u l d  b e  r e t u r n i n g  hom e  a f t e r  d a r k  a n d  I  am n o t  a  g o o d  d r i v e r  a f t e r  
d a r k . "

I t  w a s  a f t e r  t h i s  a t t e m p t  t o  c o m m u n i c a t e  w i t h  t h e  c o u r t  b y  l e t t e r  t h a t  M r s .  
B o w e r s  r e c e i v e d  t h e  p h o n e  c a l l  f r o m  t h e  c o u r t  a s k i n g  h o w  l o n g  s h e  w o u l d  b e  
n u r s i n g  t h e  b a b y .

C .  J o y c e  J e w  o f  t h e  c l e r k ' s  o f f i c e  t o l d  T h e  D a i l y  C h r o n i c l e  t h a t  " a n y o n e  
s u b p o e n a e d  b y  t h e  c o u r t  h a s  i . o  a p p e a r . "  S h e  d e c l i n e d  t o  e x p l a i n  t h e  p r o c e d u r e  
f o r  b e i n g  e x c u s e d  f r o m  j u r y  d u t y .

A s k e d  w hy  s o m e o n e  l i v i n g  s o  f a r  aw ay  f r o m  T a c o m a  a s  M r s .  B o w e r s  w a s  b e i n g  
s u m m o n e d ,  s h e  r e p l i e d ,  " P e o p l e  c a n  b e  s u b p o e n a e d  f r o m  a n y w h e r e  i n  t h e  U n i t e d  
S t a t e s . "

M r s .  B o w e r s  f o u n d  o u t  f r o m  t h e  L e w i s  C o u n t y  c o u r t h o u s e  t h a t  o n l y  F e d e r a l  J u d g e  
J a c k  T a n n e r  c o u l d  e x c u s e  h e r  f r o m  j u r y  d u t y  s o  s h e  a s k e d  f o r  h i s  a d d r e s s .

L a t e r ,  s h e  r e c e i v e d  a  c a l l  f r o m  B r u c e  R i f  k i n ,  t h e  c l e r k  o f  t h e  J u r y  S e l e c t i o n  
O f f i c e  f o r  U . S .  D i s t r i c t  C o u r t  i n  T a c o m a .

H e  i n s i s t e d  t h a t  M r s .  B o w e r s  a p p e a r  a s  o r d e r e d  o n  N o v e m b e r  1 5  a n d  o b s e r v e d  
t h a t  " y o u  h a v e  t o  u n d e r s t a n d  o u r  p r o b l e m s , "  M r s .  B o w e r s  s a i d .

R i f k i n  a g a i n  a s k e d  h e r  h ow  l o n g  s h e  i n t e n d e d  t o  n u r s e  h e r  b a b y ,  a n d  w h en  s h e  
r e p l i e d ,  " F o r  a b o u t  tw o  y e a r s , "  s h e  w a s  i n f o r m e d  t h a t  s h e  w o u l d  b e  r e c e i v i n g  a  
s um m on s  i n  t h e  m a i l  t o  a p p e a r  a s  p r e v i o u s l y  i n s t r u c t e d .

S h e  r e c e i v e d  s u c h  a  l e t t e r  i n  l a t e  O c t o b e r .

" L e t  t h e r e  b e  n o  d o u b t  a b o u t  i t , "  M r s .  B o w e r s  s a i d ,  ' I  am n o t  t r y i n g  t o  d o d g e  
my p u b l i c  d u t y .  I  w o u l d  l o v e  t o  s e r v e  i f  I  c o u l d ,  b u t  I  g e t  t h i s  f e e l i n g  t h a t  
I  am o n  t r i a l ,  t o o ,  a n d  I  d o n ' t  u n d e r s t a n d  t h e  a t t i t u d e  o f  t h e  j u r y  s e l e c t i o n  
p e o p l e  u p  t h e r e .

"My d u t y  t o  ray c h i l d r e n  a n d  t h e  o b l i g a t i o n  I  h a v e  t o  my h u s b a n d  a n d  h om e  h a v e  
b e e n  f u l l y  e x p l a i n e d  t o  t h e m .  1 h a v e  b e e n  i n f o r m e d  t h a t  I  w i l l  b e  a r r e s t e d  i f  
I  d o n ' t  a p p e a r ,  b u t  we w i l l  j u s t  h a v e  t o  w a i t  a n d  s e e .  I ' m  g o i n g  t o  c a l l  
t h e i r  b l u f f .  I  h o p e  I ' m  n o t  a r r e s t e d .

" F r a n k l y ,  I  d o n ' t  f e e l  t h a t  t h e  a t t o r n e y s  i n v o l v e d  w o u l d  s e l e c t  me a n y w a y  i f  
t h e y  k n ew  I  h a d  t o  a p p e a r  u n d e r  d u r e s s .  A l s o ,  i t  i s  j u s t  a  l i t t l e  r i d i c u l o u s  
t o  f o r c e  me t o  s e r v e  o n  a  j u r y  w h en  I  w o u l d  h a v e  t o  l e a v e  f r o m  t i m e  t o  t i m e  t o
r . u r s e  t h e  b c l y , "  s h e  s a i d .

A s  i t  n ow  s t a n d s ,  M r s .  B o w e r s  h a s  tw o  c h o i c e s  —  u n l e s s  J u d g e  T a n n e r  e x c u s e s  
h e r ,  a n d  t h e r e  i s  n o  i n d i c a t i o n  t h a t  h e  i s  a w a r e  o f  t h e  s i t u a t i o n .

S h e  c a n  i g n o r e  t h e  s um m on s  t o  a p p e a r  a n d  f a c e  p o s s i b l e  a r r e s t ,  o r  s h e  c a n  g o  
t o  T a c o m a  o n  t h e  a p p o i n t e d  d a t e  a n d  h e l p  a d m i n i s t e r  j u s t i c e .
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A s  o f  T u e s d a y ,  s h e  h a d  n o  t r a n s p o r t a t i o n  t o  T a c o m a . I t  a p p e a r s  a l m o s t  c e r t a i n  
t h a t  s h e  w i l l  n o t  s h o w  u p  t o  a n s w e r  t h e  s u m m on s .

T h e  D a i l y  C h r o n i c l e ,  N o v e m b e r ,  1 9 8 2  

N U R S IN G  MOM G E T S  R E P R IE V E  FROM S E R V IC E  ON FED ERA L  JU R Y

A n u r s i n g  m o t h e r  w h o ' s  b e e n  u n s u c c e s s f u l l y  a t t e m p t i n g  t o  g e t  e x c u s e d  f r o m  j u r y
d u t y  a t  U . S .  D i s t r i c t  C o u r t  i n  T a c o m a  w on  a  t e m p o r a r y  r e p r i e v e  F r i d a y  w h en  s h e
w a s  i n f o r m e d  s h e  d i d n ' t  h a v e  t o  r e p o r t  t o d a y  a s  e a r l i e r  s c h e d u l e d .

" I  f e e l  a  l i t t l e  s a n i t y  c o m i n g  b a c k  n o w , "  E v e l y n  B o w e r s  o f  W i n l o c k  s a i d  w hen  
s h e  f o u n d  o u t  M o n d a y ' s  a p p e a r a n c e  w a s  c a l l e d  o f f .

D .  R .  K i r a z e y ,  a s s i s t a n t  c h i e f  d e p u t y  o f  U . S .  D i s t r i c t  C o u r t ,  t o l d  T h e
A s s o c i a t e d  P r e s s  t h a t  j u r o r s  w e r e  n o t  b e i n g  c a l l e d  M o n d a y .

H e  s a i d  M r s .  B o w e r s '  c a s e  w a s  b e i n g  t a k e n  u n d e r  a d v i s e m e n t  a n d  t h a t  s h e  w o u l d  
b e  i n f o r m e d  b y  l e t t e r  w h e t h e r  s h e  w i l l  e v e n t u a l l y  h a v e  t o  a p p e a r  f o r  j u r y  
d u t y .

M r s .  B o w e r s  t h e  m o t h e r  o f  s e v e n  c h i l d r e n ,  h a s  m a d e  r e p e a t e d  a t t e m p t s  t o  g e t  
e x c u s e d  f r o m  j u r y  d u t y  b e c a u s e  o f  t h e  h a r d s h i p  i t  w o u l d  i m p o s e  o n  h e r  a n d  h e r  
f a m i l y .

S h e  s a y s  s h e  w o u l d  h a v e  t o  t a k e  h e r  n e w b o r n  s o n ,  whom s h e  i s  n u r s i n g ,  w i t h  h e r  
t o  c o u r t .  S h e  w o u l d  a l s o  h a v e  t o  p u l l  h e r  o l d e r  c h i l d r e n  o u t  o f  s c h o o l  t o  
w a t c h  t h e  y o u n g s t e r s .  A f r i e n d  w o u l d  h a v e  t o  h e l p  w i t h  d r i v i n g  h e r  t o  t h e  
c o u r t ,  7 5  m i l e s  n o r t h  o f  W i n l o c k .

M r s .  B o w e r s  a l s o  h e l p s  h e r  h u s b a n d  o p e r a t e  t h e i r  4 4 0 - a c r e  f a r m  a n d ,  t o  a d d  t o  
t h e  d i f f i c u l t i e s ,  h e r  h u s b a n d  w o r k s  a t  n i g h t  a n d  m u s t  s p e n d  a  c o u p l e  h o u r s  
c o m m u t i n g  t o  h i s  j o b  e a c h  d a y — d r i v i n g  t h e  f a m i l y ' s  o n l y  v e h i c l e .

" I  w o u l d  l o v e  t o  s e r v e  ( o n  t h e  j u r y ) . . . b u t  my f i r s t  o b l i g a t i o n  i s  t o  my 
f a m i l y , "  s h e  s a i d .

T h e  W i n l o c k  m o t h e r  c o u l d  f a c e  t h e  p o s s i b i l i t y  o f  a r r e s t  i f  s h e  d e f i e d  t h e  
s u m m on s  t o  a p p e a r  f o r  j u r y  d u t y .  " I  d o n ' t  r e a l l y  w a n t  t o  b e  a r r e s t e d , "  s h e  
s a i d .  " I  d o n ' t  n e e d  t h a t .  I f  I  h a v e  t o , "  s h e  s a i d ,  " I  w i l l  g o  u p  t h e r e  e v e n  
t h o u g h  i t  w i l l  b e  h a r d  f o r  me t o  d o .

" B u t  t h e  f i r s t  c h a n c e  I  g e t ,  I  am g o i n g  t o  t a l k  t o  t h e  j u d g e .  I ' m  t a k i n g  my 
b a b y ,  t o o . "

K im z e y  t o l d  T h e  A s s o c i a t e d  P r e s s  t h e  g e n e r a l  r u l e  o n  j u r y  d u t y  a l l o w e d  o n l y  
p e o p l e  i n  c e r t a i n  o c c u p a t i o n s ,  s u c h  a s  d o c t o r s  a n d  n u r s e s  t o  b e  p e r m a n e n t l y  
d i s m i s s e d  b y  t h e  c o u r t  s t a f f .  Tn e  j u d g e  c a n  d i s m i s s  w h o m e v e r  h e  s h e  
w i s h e s .

K im z e y  s a i d  h e  w a s  n o t  a w a r e  t h a t  M r s .  B o w e r s  h a d  b e e n  c a l l e d  f o r  N o v e m b e r  1 5 ,  
b u t  t h a t  t h e  j u r o r s  w e r e  n o t  r e q u i r e d  t o  r e p o r t  t h a t  d a y  a n y w a y .

The Daily Chron icle , November, 1982
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R e c e n t l y ,  I  w a s  i n  c o n t a c t  w i t h  y o u  a b o u t  my h a v i n g  t o  s e r v e  j u r y  d u t y  e v e n  
t h o u g h  I  w a s ,  ( a n d  am s t i l l )  n u r s i n g  my t w e n t y - t w o - m o n t h - o l d  s o n .  I ' m  s o r r y  I  
h a v e n ' t  c o n t a c t e d  y o u  s o o n e r  a b o u t  t h e  o u t c o m e .

Y o u  s e n t  me a  l o t  o f  v a l u a b l e  i n f o r m ,  t i o n  d e a l i n g  w i t h  m o t h e r / b a b y  s e p a r a t i o n  
g e n e r a l l y  a s  w e l l  a s  t h e  p h y s i c a l  p r o b l e m s  i n h e r e n t  i n  s e p a r a t i o n  o f  a
b r e a s t f e e d i n g  c o u p l e .  I  w a s  w e l l  a r m e d  a n d  p r e p a r e d  t o  f i g h t  f o r  ray r i g h t s
w h e n  t h e  w h o l e  o r d e a l  s u d d e n l y  e n d e d .  I  s p o k e  w i t h  my l a w y e r ,  w h o s e  s e c r e t a r y  
c o n t a c t e d  t h e  s e c r e t a r y  o f  t h e  j u d g e  i n v o l v e d  t o  a r r a n g e  a n  a p p o i n t m e n t  w i t h  
h im  f o r  m e .  T h e  j u d g e ' s  s e c r e t a r y  w a s  t o  c o n t a c t  me t h e  n e x t  d a y  t o  s e t  u p  a
t i m e .  A s  i t  t u r n e d  o u t ,  t h e  j u d g e  h i m s e l f  c a l l e d  m e ,  a n d  a s k e d  me i f  we c o u l d
s e t t l e  t h e  m a t t e r  o v e r  t h e  p h o n e  ( h e  d i d  n o t  r e c a l l  m e  f r o m  t h e  t i m e  I  h a d  
s p o k e n  w i t h  h im  b e f o r e ) .  I  t o o k  a  d e e p  b r e a t h  a n d  t o l d  h im  I  w a s  s t i l l  
n u r s i n g  my b a b y ,  a t  w h i c h  p o i n t  h e  i n t e r r u p t e d  m e ,  a s k e d  me t h e  d a t e  o f  my 
s c h e d u l e d  a p p e a r a n c e  a n d  s a i d ,  " W e l l ,  w e ' l l  j u s t  g o  a h e a d  a n d  e x c u s e  y o u . "

I  w a s  f l a b b e r g a s t e d  a n d  t o l d  h im  s o ,  b u t  h e  d i d n ' t  p u r s u e  t h e  m a t t e r .  S o ,  I
t h a n k e d  h i m ,  a n d  t h a t  w a s  t h a t .

I ' m  n o t  g o o d  a t  c o n f r o n t a t i o n s ,  s o  I ' m  v e r y  g l a d  t h e  m a t t e r  w a s  s e t t l e d  s o  
u n e v e n t f u l l y  f o r  m e .  I  w a s ,  h o w e v e r ,  p r e p a r e d  t o  d o  a n y t h i n g  I  h a d  t o  t o
r e t a i n  my r i g h t  t o  s t a y  w i t h  my c h i l d ,  b r e a s t f e e d i n g  o r  n o t .

My a d v i c e  t o  a n y o n e  i n  s i m i l a r  c i r c u m s t a n c e s  w o u l d  b e  t o  g a t h e r  a s  m u c h  
l i t e r a t u r e  o n  t h e  s u b j e c t  a s  p o s s i b l e ,  c o n t a c t  t h e  p e r s o n  i n  c h a r g e  o f  j u r o r s  
b y  t e l e p h o n e  o r  m a i l  f i r s t ,  a n d  i f  t h a t  f a i l s ,  s e e  h i m / h e r  i n  p e r s o n .  I  h a d  
p l a n n e d  t o  h a v e  ray s o n  a n d  my h u s b a n d  a l o n g  w i t h  m e .  I n  t h e  c a s e  o f  a  v e r y  
s t u b b o r n  o f f i c i a l ,  i t  m i g h t  h e l p  t o  h a v e  a  L a  L e c h e  L e a g u e  L e a d e r  a l o n g  a s  
w e l l .

LETTER FROM MOTHER WHO RECEIVED EXEMPTION FROM JURY DUTY, October, 1980

B R E A S T F E E D IN G  MOTHER ON A GRAND J U R Y

A m o t h e r  c o n t a c t e d  L L L I  w h o  i s  c u r r e n t l y  o n  a  G r a n d  J u r y ,  a n d  w i l l  b e  f o r  
a n o t h e r  y e a r .  S h e  w a s  c a l l e d  w h en  s h e  w a s  p r e g n a n t ,  a s k e d  f o r  a  d e f e r r a l  a n d  
w a s  r e f u s e d .  S h e  h a s  t o  d r i v e  a b o u t  1 0 0  m i l e s  f o r  a  t w o - d a y  s e s s i o n  e v e r y  tw o  
w e e k s .  S h e  h a s  a  b a b y  w h o  i s  f i v e  m o n t h s  o l d .  S h e  b e g a n  j u r y  d u t y  w h en  t h e  
b a b y  w a s  a b o u t  tw o  m o n t h s  o l d .  H o w e v e r ,  t h e  j u r y  i s  m o s t  a t t e n t i v e  t o  t h e i r  
n e e d s .  S h e  i s  e n c o u r a g e d  t o  b r i n g  t h e  b a b y  w i t h  h e r .  T h e y  t a k e  t w o - h o u r  
l u n c h  b r e a k s  a n d  w i l l  b r e a k  a n y  o t h e r  t i m e  a s  n e e d e d .  H e r  m o t h e r  l i v e s  n e a r b y  
s o  t h e  mom a n d  b a b y  s t a y  t h e r e .  S h e  h a s n ' t  t a k e n  t h e  b a b y  t o  c o u r t  y e t  t h a t  I  
k n ow  o f ,  b u t  t h a t  i s  h e r  c h o i c e .  T h e  j u d g e  i s  v e r y  o p e n  t o  t h e  b a b y  b e i n g  
t h e r e .  T h e  c o u r t ' s  r e f u s a l  t o  a l l o w  h e r  a  d e f e r r a l  f r o m  j u r y  d u t y  m ay  s e e m  
l i k e  a  " l o s s "  b u t  t h e i r  v e r y  g o o d  u n d e r s t a n d i n g  a n d  a c c e p t a n c e  o f  t h e  b a b y ' s  
n e e d s  i s  a  " g a i n . "  S h e  i s  f o r t u n a t e  t o  h a v e  t h e  f r e c a e n t  c o t t a . ’. t  v i t h  g r a r . d r a  
a s  a  c o n s i s t e n t  m o t h e r  s u b s t i t u t e .

V/l
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HB 392 - Nonprobate Transfers and Multiple-person Accounts

Sectional Analysis

Section 1.

Article 1. Sec. 13.33.101, Nonprobate transfers on death: Declares that a
provision for a nonprobate transfer on death in certain instruments is nontestamentary.

Article 2. Clarifies the law of joint tenancy and tenancy in common for deposit
accounts, with or without the right of survivorship, and declares that pay-on-death (POD) 
clauses in the contracts that establish deposit accounts are non-testamentary.

Sec. 13.33.201, Definitions: Definition of terms, including "POD
designation" for Article 2.

Sec. 13.33.202, Limitation on scope: Article 2 does not apply to 
an account established for a partnership, joint venture or organizations formed for business 
purposes, to certain unincorporated association, charitable, or civic organization accounts: 
Articles 2 does not apply to fiduciary or trust accounts in which the relationship is established 
outside the terms of the account.

Sec. 13.33.203, Types of account: Allows single or multiple party 
accounts: accounts existing before or after January 1, 1994, are governed by Article 2 (AS 
13.33.201 - 13.33.227).

Sec. 13.33.204, Forms: Lists the contents of the simple, check-off 
form to be used to designate the type of account and beneficiaries.

Sec. 13.33.205, Designation of agent: Allows an agent to be 
designated whose authority survives disability and incapacity of a part/. Authority of an agent 
terminates on the death of the sole or last surviving party.

Sec. 13.33.206, Applicability: Defines the applicability of the
provisions of AS.13.33.211-13.33.216.

Sec. 13.33.211, Ownership during lifetime: Defines ownership 
rights during the lifetime of the parties. In single party accounts, the account holder has all 
power over funds while alive; at death the POD beneficiary takes them. In multiple-party 
accounts, the account belongs to the parties in proportion to their net contributions.

Sec. 13.33.212, Rights at death: Defines the rights of surviving
parties in multiple-party accounts; outlines rights of payment from multiple-party accounts 
with and without a POD designation.

Sec. 13.33.213, Alteration of rights: Rights at death are 
determined by the type of account at the death of the party; type of account may be altered by 
written notice to the financial institution. A right of survivorship or a POD designation may not 
be altered by will.



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F R E P R E S E N T A T I V E S

R E P R E S E N T A T I V E  F R A N  U L M E R

M E M O R A N D U M
February 10, 1992

TQ Rep. David Finkelstein, Chair
House Labor and Commerce Committee

FROM: Rep.

Re: Questions regarding HB 392, non-probate transfers on death

Attached is a list of questions and answers which address the basic issues relating to HB 392, 
non-probate transfers on death. I prepared this summary for those of my constituents who may 
not be familiar with probate law. Incorporated within the summary (#10) is the answer to 
Rep. Taylor's question regarding protection of the rights of a spouse and other legal heirs.

Briefly, HB 392 makes no changes to current protections for legal heirs. AS 13.11.070 - AS 
13.11.100 protects the interest of the surviving spouse; no change is made to those protections. 
A POD transfer is not effective against the estate to the extent necessary to pay a surviving 
spouse and children the amounts allowed under law, such as the homestead allowance and the 
family allowances.

HB 392 provides a further protection in the proposed AS 13.33.226 in that, if a financial 
institution receives written notice from the surviving spouse or a legal representative of the 
estate that payment should not be made under the terms of the POD contract and the institution 
pays the POD beneficiary in spite of written notice, the institution is potentially liable.

Although there is no way for the law to prevent a person from naming someone other than the 
legal spouse as the POD beneficiary, protections in law appear to be adequate to protect the 
interests of the legal heirs. POD clauses have been in use for multiple-party accounts without 
any apparent problems of the type suggested by Rep. Taylor. The benefit accruing to the 
majority of beneficiaries from being able to avoid the expense and delay of probate outweighs 
the risk posed by the rare person who deliberately sets out to circumvent the rights of the legal 
heirs.

I hope this information is helpful.

S ia u *  c u p i i o l  
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A l a s k a  S t a t e  L e g i s l a t u r e

HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

M E M O R A N D U M
January 21, 1992

TO.

RE:

FROM:

HB 392 makes amendments to Article VI of the Uniform Probate Code which simplify transfers 
of property on death to avoid probate. This legislation was modeled after legislation provided by 
the Joint Editorial Board for Uniform Probate Code which is comprised of representatives from 
the Uniform Law Commissioners, the American Par Association, the American College of Trust 
and Estate Counsel, and the State Courts and Law School Liaisons.

In brief, the bill does the following:

1. Article VI clarifies the law of joint tenancy and tenancy in common for deposit accounts, with 
or without the right of survivorship, and declares that pay-on-death (POD) clauses in -he 
contracts that establish deposit accounts are non-testamentary. Funds will be paid to the 
beneficiary named in the POD clause even though the clause does not meet the requirements for a 
will. Money is paid without passing through the estate of the decedent. The expense and delay of 
probate is thereby avoided.

-In single party accounts, the account holder has all power over the funds while alive.
At death, the POD beneficiary takes them. In a multiple-party situation, there are options but, 
in all options, the multiple parties have power over the fund during their lives. If there is any 
POD beneficiary, his or her rights begin upon the death of the last party to the account.

-Code revisions provide an easy to use statutory form that allows selection of any option 
with a simple check-off for the type of account and thus definitively establish their intent.

-The revisions treat all agency powers as durable powers, surviving the incapacity of 
the account holder, unless there is specific language limiting them (agency powers are only 
implied in the original Article VI) and eliminates any ambiguity regarding these accounts.

-Financial institutions may deal with parties, agents and POD beneficiaries according to 
the terms of the contract, and may take representations of rights to funds in deposit accounts on 
their face.

State Capitol
Juneau. AK 99801-1182
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2. Article VI also provides for transfer-on-death (TOD) investment securities. Tho transfers, 
like POD deposit accounts, are nontestamentary thus making a whole new echelon of property 
which can be kept out of the probate estate. A TOD clause, naming a beneficiary, registered in 
the appropriate place for the type of security, accomplishes distribution. If the last owner (in 
the case of multiple owners) of a security dies, then the ownership of the security transfers to 
the named beneficiary without probate. TOD designation may be made only by a sole owner or 
multiple owners with right of survivorship. Securities held by tenants in common cannot be 
registered with a TOD designation ( in order to preclude fractional ownership rights). A 
securities issuer, like a financial institution, is subject to the contract and is entitled to deal 
with parties on the face of any representations made. No issuer is forced to register TOD 
designations.

-Certificated securities: TOD terms and the name of the beneficiary on the certificate are 
adequate for transfer.

-Uncertificated securities: TOD designation must be on the records of the issuing entity.
-Security Accounts: Brokerage customers can register TOD beneficiaries on their 

accounts for nontestamentary disposition at death.

I believe there will be a positive response from the consumer, as well as the legal and financial 
communities, to the provisions of HB 392. These revisions both simplify and clarify the law.



Sec. 13.33.214, Accounts and transfers nontestamentary:
Except as otherwise provided, transfers under AS 13.33.212 are not testamentary.

Sec. 13.33.215, Rights of creditors: If other assets of the estate
are insufficient, a payment resulting from a right of survivorship or a POD designation may not
take place until all claims against the estate are satisfied.

Sec. 13.33.216, Community property and tenancy by tho 
entireties: Community property deposited in an account does not alter community rights in 
the property.

Sec. 13.33.221, Authority of financial institution: Authorizes
financial institutions to enter into a contract of deposit for multiple party accounts and may 
provide for a POD designation.

Sec. 13.33.222, Payment on multiple-party account:
Authorizes financial institutions to pay sums on deposit in multiple-party accounts to one or 
more of the parties, or to personal representatives, heirs or devisees of the last surviving 
party upon proof of death, unless the account is without right of survivorship.

Sec. 13.33.223, Payment on POD designation: Allows financial 
institutions to pay sums on account with a POD designation to one or more of the parties, 
beneficiaries, personal representatives or heirs.

Sec. 13.33.224, Payment to designated agent: Allows a financial
institution to make payment, on request, to an agent under an agency designation for an account.

Sec. 13.33.225, Payment to minor: Allows financial institutions
to make payment to a minor who is designated a beneficiary.

Sec. 13.33.226, Discharge: Payment made in accordance with the 
type of account discharges the financial institution from all claims for amounts so paid, unless 
notified in writing to the effect that payment should not be permitted.

Sec. 13.33.227, Setoff: If a party is indebted to a financial
institution, the institution has a right to setoff against the portion of the account to which the
party is beneficially entitled.

Article 3, Uniform Transfer-on-Death Security Registration Act

Sec. 13.33.301, Definitions: Defines terms used in Article 3.

Sec. 13.33.302, Registration in beneficiary form; sole or joint 
tenancy ownership: Only persons demonstrating sole ownership of a security, or persons 
showing multiple ownership with right of survivorship rather than as tenants in common, may 
obtain registration in beneficiary form.

Sec. 13.33.303, Registration in beneficiary form; applicable law: 
Allows a security to be registered in beneficiary form if it is authorized by this or a similar



TOD statute in the appropriate state; a registration governed by a law in which TOD legislation 
is not in force is nevertheless valid and authorized as a matter of contract law.

Sec. 13.33.304, Origination of registration in beneficiary form: A 
security is registered in beneficiary form when the registration designates a beneficiary.

Sec. 13.33.305, Form of registration in beneficir form: 
Registration in beneficiary form may be shown by the words "transfer on death" or "TOD," or 
by the words "pay on death" or "POD."

Sec. 13.33.306, Effect of registration in beneficiary form: 
Designation of a TOD beneficiary has no effect on ownership until the owner's death; may be 
cancelled or changed at any time.

Sec. 13.33.307, Ownership on death of owner: Upon the owner(s)'s 
death, securities registered in beneficiary form pass to the beneficiary. If no beneficiary 
survives the death of all owners, the security belongs to the estate of the deceased sole, or last of 
multiple, owner.

Sec. 13.33.308, Protection of registering entity: A registering entity 
is not required to register securities in beneficiary form but, if it does offer such registration, 
it agrees that the registration will be implemented; the registering entity shall receive the 
protections granted under AS 13.33.301-310.

Sec. 13.33.309, Nontestamentary transfer on death: A transfer
resulting from a registration in benerciary form is effective by reason of the contract 
regarding registration and is not testamentary.

Sec. 13.33.310, Terms, conditions, and forms for registration: A
registering entity may establish the terms and conditions under which it will register 
securities in beneficiary form; includes illustrations of registrations in beneficiary form.

Section 2. Definition. Provides a revised definition of "trust" because AS 13.31 is
repealed and AS 13.33 does not contain a definition of "trust account."

Section 3. Sec. 13.16.260, Bond amount; security; procedure; reduction.
Outlines procedures to be used if a bond is required.

Section 4. Repeals AS 13.31, relating to nonprobate transfers.

Section 5. Transition provisions: Describes the dates on which this act applies to the
various circumstances relevant to the provisions of the bill.

Section 6. Effective date: Takes effect January 1, 1994.



HB 392 - Non-Probate Transfers
Questions and Answers

1 . Q: What is the purpose of HB 392?

A: The purpose of HB 392 is to simplify the transfer of property when the owner dies 
and thus avoid the delay and expense of probate court. HB 392 affects deposit accounts in banks 
and other financial institutions, and securities and security accounts. Transfer of deposit 
accounts and securities is affected by the law of "joint tenancy" and "tenancy in common."

2 . Q: What is the law of joint tenancy and tenancy in common?

A: A "joint tenant" has a right of survivorship which means that, when one of the 
owners of an account dies, the surviving owners of the account inherit the dead person's share. 
"Tenancy in common" means that when one of the owners of an account dies, the deceased 
person's heirs inherit the decedent's share.

3. Q: How does HB 392 clarify the law of joint tenancy and tenancy in common 
for deposit accounts?

A: Current law presumes a right of survivorship in multiple-party accounts unless 
there is "clear and convincing evidence of a different intention when the account was created." 
HB 392 provides a simple, easy to use form that allows a definitive selection of any type of 
account, with or without POD designation, and with or without the right of survivorship.

4. Q: How does HB 392 add to non-probate transfer provisions in current law?

A: (1)HB 392 clarifies current law by clearly allowing POD clauses for single
party accounts as well as multiple-party accounts.

(2) HB 392 provides for an account with an "agency" designation. An agent acts 
for the principal or account holder and can make deposits or withdrawals.

(3) HB 392 adds "transfer on death" (TOD) provisions for investment securities.

5. Q: Why is the inclusion of "agency" powers an improvement to current law?

A: HB 392 treats all agency powers as "durable" powers which survive the incapacity 
of the account holder unless there is specific language limiting them. HB 392 eliminates any 
ambiguity regarding agency powers.

6 . Q: HB 392 allows pay-on-death clauses in deposit accounts to be "non-
testamentary." What does "non-testamentary" mean?

A: "Non-testamentary" means that the the funds in the account may be paid to the 
beneficiary named in the pay-on-death clause even though the clause does not meet the formal



TOD statute in the appropriate state; a registration governed by a law in which TOD legislation 
is not in force is nevertheless valid and authorized as a matter of contract law.

Sec. 13.33.304, Origination of registration in beneficiary form: A 
security is registered in beneficiary form when the registration designates a beneficiary.

Sec. 13.33.305, Form of registration in beneficiary form:
Registration in beneficiary form may be shown by the words "transfer on death" or "TOD," or 
by the words "pay on death" or "POD."

Sec. 13.33.306, Effect of registration in beneficiary form: 
Designation of a TOD beneficiary has no effect on ownership until the owner's death; may be 
cancelled or changed at any time.

Sec. 13.33.307, Ownership on death of owner: Upon the owner(s)'s 
death, securities registered in beneficiary form pass to the beneficiary. If no beneficiary 
survives the death of all owners, the security belongs to the estate of the deceased sole, or last of 
multiple, owner.

Sec. 13.33.308, Protection of registering entity: A registering entity 
is not required to register securities in beneficiary form but, if it does offer such registration, 
it agrees that the registration will be implemented; the registering entity shall receive the 
protections granted under AS 13.33.301-310.

Sec. 13.33.309, Nontestamentary transfer on death: A transfer 
resulting from a registration in beneficiary form is effective by reason of the contract 
regarding registration and is not testamentary.

Sec. 13.33.310, Terms, conditions, and forms for registration: A
registering entity may establish the terms and conditions under which it will register 
securities in beneficiary form; includes illustrations of registrations in beneficiary form.

Section 2. Definition. Provides a revised definition of "trust" because AS 13.31 is
repealed and AS 13.33 does not contain a definition of "trust account."

Section 3. Sec. 13.16.260, Bond amount; security; procedure; reduction.
Outlines procedures to be used if a bond is required.

Section 4. Repeals AS 13.31, relating to nonprobate transfers.

Section 5. Transition provisions: Describes the dates on which this act applies to the
various circumstances relevant to the provisions of the bill.

Section 6. Effective date: Takes effect January 1, 1994.



requirements for a will. The money is paid out without going through the estate (going through 
probate court) of the deceased account holder.

7. Q: How do POD clauses work for deposit accounts?

A: Single-party accounts: The account holder controls the funds while alive; the
POD beneficiary takes them when the account holder dies.

Multiple-party accounts: There are several options available under HB 392:
(a) The parties may have a right of survivorship and designate a POD

beneficiary who receives ownership when the last surviving party to the 
account dies.

(b) The parties may have a right of survivorship and not bother with any POD
beneficiary so that ownership passes to the surviving parties.

(c) The parties can have an account without any right of survivorship. If this is
the case, the decedent's share falls into the estate.

8 . Q: How does HB 392 affect banks and other financial institutions offering
deposit accounts?

A: HB 392 does not change the law or have any new effect on banks and other financial 
institutions except that, in addition to being authorized to provide POD clauses on multiple- 
party deposit accounts, financial institutions may also include POD clauses on single­
party accounts as well. However, HB 392 does not require banks to provide POD 
accounts. If a bank does offer POD accounts, it may deal with parties, agents, and POD 
beneficiaries according to the terms of the POD statutes and the bank's contract which sets out 
the type of account, names the beneficiaries, etc.

9. Q: What protections are in place for creditors should the decedent's estate be
insufficient to pay all claims against it?

A: No change is made to current protections for creditors. The bill states that if the 
estate is not sufficient to pay claims against it, a transfer is not effective against the estate and 
the person to whom the funds are transferred (POD beneficiary) is liable to the extent of the 
decedent's share of the account and to the extent necessary to pay the claims. The creditor may 
bring suit to recover monies due.

10. Q: What protections are available to legal heirs, such as a spouse, should 
an account holder name a third party as POD beneficiary?

A: No change is made to current protections for legal heirs. A POD transfer under HB 
392 is not effective against an estate to the extent necessary to pay a surviving spouse and 
children the amounts allowed under law (e.g. homestead allowance, etc.). However, there is 
nothing in the law which prevents a person from attempting to give his or her property to 
whomever he/she wishes, either as an outright cash gift or by naming someone as a joint tenant 
in the ownership of property. Thus, although legal heirs may bring suit to enforce their legal 
rights against a POD beneficiary, there is no effective way to prevent this situation from 
arising.



11. Q: How do "transfer on death" (TOD) clauses work for investment
securities?

A: A TOD clause has the same function for securities that a POD clause has for a deposit 
account; the ownership of the security transfers to the named beneficiary without going 
through probate.

12. Q: Can a TOD designation be made for all securities?

A: No. Securities held by tenants in common cannot be registered with a TOD 
designation in order to prevent fractional ownership rights. A TOD designation may be made 
only by a sole owner or multiple owners with right of survivorship.

13. Q: How can a TOD designation be made?

A: Certificated securities: TOD terms and the name of the beneficiary are listed on 
the certificate.

Uncertificated securities: TOD designations must be on the records of the 
issuing entity.

Security Accounts: TOD beneficiaries may be registered on the account.

14. Q: How does HB 392 affect a securities issuer?

A: No issuer is forced to register TOD designations. However, if an issuer does register 
TOD designations, he may set the rules for accepting them and is entitled to deal with parties on 
the face of any representations made. There is no obligation to look beyond such representations 
to guarantee their authenticity.
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R e p r e s e n t a t i v e  D a v e  D o n l e y  
C h a i rm a n ,  H ou se  J u d i c i a r y  C om m it te e  
H ouse  o f  R e p r e s e n t a t i v e  
A la s k a  S t a t e  L e g i s l a t u r e  
P .O .B o x  V 
J u n e a u ,  AK 9 9 8 1 1

RE : HB 3 9 2 :  R e v i s i n g  A r t i c l e  
V I ,  U n i f o r m  P r o b a t e  C o d e .

D e a r  R e p r e s e n t a t i v e  D o n l e y ,
R e p r e s e n t a t i v e  F r a n  U lm e r ’ s  o f f i c e  h a s  s u g g e s t e d  t h a t  I  

w r i t e  t o  y o u  a b o u t  t h e  r e a s o n s  f o r  t h e  p r e f e r e n c e  f o r  a s u r v i v i n g  
s p o u s e  d e s c r i b e d  I n  t h e  s e c o n d  s e n t e n c e  o f  p r o p o s e d  1 3 . 3 3 . 2 1 2 .
The p r e f e r e n c e  s u r f a c e s  o n l y  i n  t h e  c a s e  o f  a  m u l t i p l e  p a r t y  
a c c o u n t  on w h ic h  t h r e e  o r  m o re  i n d i v i d u a l s  a r e  named a s  j o i n t  
d e p o s i t o r s  and  tw o  o f  t h e  p e r s o n s  named a r e  m a r r i e d  t o  o n e  
a n o t h e r .  A t y p i c a l  s i t u a t i o n  w o u ld  b e  o n e  i n  w h ic h  a  h u s b a n d  and  
w i f e  a c c o u n t  was t u r n e d  i n t o  a  t h r e e  o r  m o re  p a r t y  a c c o u n t  b y  t h e  
a d d i t i o n  o f  o n e  o r  m o re  c h i l d r e n  t o  t h e  a r r a n g e m e n t .  The u s u a l  
u n d e r s t a n d i n g  r e g a r d i n g  s u c h  a n  a c c o u n t  w o u ld  b e  t h a t  i t  w as t o  
be  t h e  p a r e n t s ’ a c c o u n t ,  b u t  t h a t  t h e  c h i l d r e n  named c o u l d  h e l p  
w i t h  a c c o u n t  b u s i n e s s  i f  t h e  p a r e n t s  b e c am e  u n a b le  t o  d o  f o r  
t h e m s e l v e s ,  and  t h e  s u r v i v i n g  c h i l d r e n  w o u ld  t a k e  when b o t h  
p a r e n t s  had  p a s s e d .

I n  t h e  v e r s i o n  o f  UPC A r t i c l e  V I  p r e s e n t l y  i n  y o u r  s t a t u t e ,  
t h e  c o m p a r a b le  s e c t i o n  d i v i d e s  t h e  b e n e f i c i a l  o w n e r s h i p  o f  a 
d e c e a s e d  e q u a l l y  among tw o  o r  m o re  s u r v i v o r s ,  i n  t h e  c a s e  o f  t h e  
h u s b a n d ’ s d e a t h  i n  t h e  c a s e  j u s t  s u p p o s e d ,  w h a t e v e r  p a r t  o f  t h e  
a c c o u n t  b a l a n c e  a t  h i s  d e a t h  a t t r i b u t a b l e  t o  h i s  n e t  
c o n t r i b u t i o n s  w o u ld  b e  s p l i t  b e tw e e n  h i s  w idow  and  t h e  o n e  o r  
m o r e  c h i l d r e n  w h o  w e r e  a l s o  p a r t i e s .  When we c o n s i d e r e d  
r e v i s i o n s  o f  t h e  u n i f o rm  l a w ,  we r e c e i v e d  a  number o f  s u g g e s t i o n s  
t h a t  t h e  s u r v i v i n g  s p o u s e  s h o u l d  b e  p r e f e r r e d  o v e r  o t h e r  
s u r v i v o r s  i n  t h e  c a s e  s u p p o s e d .  U n d e r  m od e rn  i n t e s t a c y  l a w s ,  t h e
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.spouse i n h e r i t s  a l l  o r  m o s t  o f  a  d e c e d e n t  s p o u s e ’ s i n t e s t a t e  
p r o p e r t y  t o  t h e  e x c l u s i o n  o f  o t h e r  h e i r s .  T h a t  m od e l a n d  t h e  
f a c t  t h a t  sp ou se s  s h a r i n g  a  j o i n t  a c c o u n t  r e f l e c t i n g  t h e  s a v i n g s  
o f  a m a r i t a l  p a r t n e r s h i p  a lm o s t  u n i v e r s a l l y  i n t e n d  a n d  a s sum e  
t h a t  t h e  a c c o u n t  b a la n c e  w i l l  b e  w h o l l y  owned b y  t h e  s u r v i v o r  o f  
them when one d i e s ,  l e a d  u s  t o  i n s e r t  t h e  s p o u s a l  p r e f e r e n c e  
s e n t e n c e .  I n  s h o r t ,  t h e  s e n t e n c e  a l i g n s  t h o  la w  o f  j o i n t  
a c c o u n t s  t o  what m os t d e p o s i t o r s  i n t e n d  o r  w o u ld  p r e f e r .

I f  y ou  a r e  p e r s u a d e d  t h a t  t h e  c o m m is s i o n e r s  w e re  w ro n g  o n  
t h i s  p o i n t ,  t h e  r e m o v a l  o f  t h e  s e c o n d  s e n t e n c e  o f  t h e  s e a t i o n  
w ou ld  l e a v e  A la s k a  law  o n  t h e  p o i n t  u n c h a n g e d  and  w o u ld  e n a b l e  
t h e  many more im p o r t a n t  im p r o v e m e n t s  p r o p o s e d  b y  t h e  B i l l  t o  m ove  
f o rw a r d .

P l e a s e  c a l l  o r  w r i t e  i f  I  c a n  b e  o f  a n y  f u r t h e r  a s s i s t a n c e .
S i n c e r e l y ,

R i c h a r d  V .  W e l lm an
E x e c u t i v e  D i r e c t o r
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D e a r  M r .  P e t e r s o n

T h e  S t a t e  L e g i s l a t i v e  C o m m i t t e e  o f  AARP w o u l d  l i k e  t o  g o  o n  r e c o r d  i n  
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g o a l s  a s  s e t  f o r t h  i n  AARP  p o l i c y  g u i d e l i n e s .
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Law Offices
D illon &  Findley
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Ju n e a u , A l a sk a  99801

D e n n is  C. B a il e y  

Pa u l  L. D illo n  

Th o m a s  YV. F in d ley  

Ric h a r d  D. M o n k m a n  

A r t h u r  H . P eterso n

F e b r u a r y  10, 1992
Te l e p h o n e  (907) 586-4000 

Fa c s im il e  (907) 586-3777

H o n .  D a v i d  F i n k e l s t e i n ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P. 0. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

T h i s  l e t t e r  is a f o l l o w - u p  t o  m y  J a n u a r y  28, 1 9 9 2  l e t t e r
t o  y o u .  T h a t  letter, s e t t i n g  o u t  s e v e n  p o i n t s  o f  e x p l a n a t i o n ,  
a d d r e s s e d  a q u e s t i o n  t h a t  a r o s e  a t  y o u r  c o m m i t t e e’s J a n u a r y  23, 
1 9 9 2  h e a r i n g  o n  t h i s  b i l l .  I w o u l d  l i k e  t o  a d d  a  g e n e r a l  
o b s e r v a t i o n  in s u p p o r t  of  H E  392.

T h e  b i l l  d o e s  t w o  b e n e f i c i a l  t h i n g s  f o r  A l a s k a  law:
1. I t  u p d a t e s  p a r t  o f  A l a s k a ' s  U n i f o r m  P r o b a t e  C o d e ,  in l i n e

w i t h  t h e  n a t i o n a l  r e c o m m e n d a t i o n s  of t h e  N a t i o n a l  
C o n f e r e n c e  of  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s .

2. I t  p r o v i d e s  a n  o p t i o n ,  f o r  d e p o s i t  a c c o u n t s  a n d  f o r  
i n v e s t m e n t  s e c u r i t i e s ,  f o r  p e o p l e  t o  u s e  t o  h e l p  a s s u r e  
t h a t  t h e i r  i n t e n d e d  b e n e f i c i a r i e s  r e c e i v e  t h e  i n t e n d e d  
p r o p e r t y  w i t h o u t  t h e  e x p e n s e  a n d  d e l a y  o f  t h e  p r o b a t e  
c o u r t s .

I n  a c h i e v i n g  t h e  s e c o n d  f e a t u r e ,  t h e  b i l l  c r e a t e s  n o  n e w  
c o n c e p t ,  b u t  r e l i e s  o n  e x i s t i n g  law. A l t h o u g h  a p e r s o n  b e n t  o n  
d i s i n h e r i t i n g  h i s  w i f e  a n d  r e w a r d i n g  h i s  s w e e t h e a r t  c o u l d  a p p l y  
t h i s  l a w  t o w a r d  t h a t  e n d  (the i l l u s t r a t i o n  f o r  t h e  J a n u a r y  
q u e s t i o n ) , p r e s e n t  l a w  a l r e a d y  p r o v i d e s  a v a r i e t y  of  m e a n s  f o r  
a c c o m p l i s h i n g  t h a t  e n d , a s  e x p l a i n e d  i n  m y  J a n u a r y  28 l e t t e r .  T h i s  
b i l l ,  h o w e v e r ,  a l o n e  a n d  in  c o m b i n a t i o n  w i t h  e x i s t i n g  law, i n c l u d e s  
a n u m b e r  o f  p r o t e c t i o n s  f o r  s u r v i v i n g  s p o u s e s .

T o  d e n y  t h e  b e n e f i t s  o f  t h i s  b i l l  t o  t h e  o v e r w h e l m i n g
m a j o r i t y  o f  A l a s k a ' s  p o p u l a t i o n  s i m p l y  b e c a u s e  s o m e o n e  m i g h t  u s e  
i t s  o p t i o n s  in a n  u n d e s i r a b l e  w a y  w o u l d  i n d e e d  b e  t o  a l l o w  t h e  t a i l  
t o  w a g  t h e  dog. I u r g e  y o u r  c o m m i t t e e ' s  f a v o r a b l e  a c t i o n .

Re: H B  3 92, U n i f o r m  P r o b a t e  C o d e ,  art. V I
( n o n - p r o b a t e  t r a n s f e r s )

D e a r  Rep. F i n k e l s t e i n

U n i f o r m  L a w  C o m r .  f o r  A k
c c j  R e p .  F r a n  U l m e r
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Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P. O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H B  392, U n i f o r m  P r o b a t e  C o de, art. V I
( n o n - p r o b a t e  t r a n s f e r s )

D e a r  Rep. F i n k e l s t e i n :

A t  y o u r  c o m m i t t e e ' s  h e a r i n g  o n  t h i s  b i l l  l a s t  T h u r s d a y ,  
J a n u a r y  23, a q u e s t i o n  a r o s e  r e g a r d i n g  t h e  p r o t e c t i o n  o f  c r e d i t o r s  
a n d  s p o u s e s  i n  t h e  c a s e  o f  a p e r s o n  w h o  d i e s  a f t e r  o p e n i n g  a 
d e p o s i t  a c c o u n t  w i t h  a " p a y  o n  d e a t h "  (POD) c l a u s e  i n  t h e  a c c o u n t  
a g r e e m e n t .  S p e c i f i c a l l y ,  t h e  e x a m p l e  w a s  g i v e n  o f  a m a r r i e d  m a n  
w h o  n a m e s  h i s  e x t r a m a r i t a l  s w e e t h e a r t  a s  t h e  P O D  b e n e f i c i a r y ;  u p o n  
h i s  d e a t h ,  s h e  w i t h d r a w s  t h e  m o n e y  f r o m  t h e  a c c o u n t .

A f t e r  r e v i e w i n g  t h e  b i l l  a n d  c u r r e n t  l a w  a g a i n ,  a n d  a f t e r  
t a l k i n g  w i t h  P r o f e s s o r  R i c h a r d  W e l l m a n ,  E x e c u t i v e  D i r e c t o r  o f  t h e  
J o i n t  E d i t o r i a l  B o a r d  f o r  t h e  U n i f o r m  P r o b a t e  C o de, I o f f e r  t h e  
f o l l o w i n g :

1. T h e  b i l l ' s  p r o p o s e d  A S  1 3 . 3 3 . 2 1 4  r e f e r s  t o  t h e  
c u r r e n t  l a w ' s  p r o v i s i o n s  o n  t h e  e l e c t i v e  s h a r e  o f  a 
s u r v i v i n g  s p o u s e  (AS 1 3 . 1 1 . 0 7 0  —  1 3 . 1 1 . 1 0 0 ) ,  a n d  
t h u s  p r o t e c t s  t h a t  i n t e r e s t .  If t h e  s w e e t h e a r t  
g r a b s  t h e  m o n e y  a n d  l e a v e s  town, s h e  is s t i l l  
l i a b l e  t o  t h e  e s t a t e  a n d  t h u s  t o  t h e  s p o u s e .  
N e v e r t h e l e s s ,  if s h e  g e t s  a w a y  w i t h  it, h e r  
s i t u a t i o n  is n o t  r e a l l y  a n y  d i f f e r e n t  f r o m  t h e  
p r e s e n t  one. N o t h i n g  in t h e  l a w  p r e v e n t s  a p e r s o n  
f r o m  g i v i n g  h i s  p r o p e r t y  t o  h i s  s w e e t h e a r t ,  as  a n  
o u t r i g h t  c a s h  g i f t  o r  b y  n a m i n g  h e r  as  a j o i n t  
t e n a n t  i n  t h e  o w n e r s h i p  o f  s o m e  p r o p e r t y .  T h e r e  
a r e  s o m e  r e l a t i o n s h i p s  a g a i n s t  w h i c h  t h e  l a w  j u s t  
d o e s  n o t  p r o t e c t .

sh\ap\finklst2.ltr



Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H B  392, U P C ,  art. V I  
J a n u a r y  28, 1992

P a g e

2. C u r r e n t  A l a s k a  l a w , in  A S  1 3 . 3 1  ( e n a c t e d  i n  19 7 2 ) , 
p r o v i d e s  f o r  P O D  c l a u s e s  f o r  m u l t i p l e - p a r t y  
a c c o u n t s .  T h a t  l a w  d o e s  n o t  a p p e a r  t o  h a v e  c a u s e d  
a n y  p r o b l e m  f o r  u n f o r t u n a t e  s p o u s e s  a n d  c r e d i t o r s .  
T h i s  b i l l  m e r e l y  e x t e n d s  t h e  b e n e f i t s  of  t h e  P O D  
a r r a n g e m e n t  ( a v o i d i n g  t h e  e x p e n s e  a n d  d e l a y  o f  
p r o b a t e )  t o  s i n g l e - p a r t y  a c c o u n t s .

3. A  P O D  b e n e f i c i a r y  is, i n  s o m e  r e s p e c t s ,  l i k e  a 
j o i n t  t e n a n t  i n  t h e  o w n e r s h i p  o f  p r o p e r t y .  A  
" j o i n t  t e n a n t "  h a s  a " r i g h t  o f  s u r v i v o r s h i p , "  
m e a n i n g  t h at, u p o n  t h e  d e a t h  o f  o n e  o f  t h e  o w n e r s ,  
t h e  s u r v i v o r s  o w n  t h e  d e a d  p e r s o n ' s  s h a r e .  J o i n t  
t e n a n c y  w i t h  a r i g h t  o f  s u r v i v o r s h i p  is a n  a n c i e n t  
c o n c e p t  in A n g l o - A m e r i c a n  law. I t  w a s  n o t  c r e a t e d  
b y  t h e  U n i f o r m  P r o b a t e  Code.

4. T h e  b i l l ' s  p r o p o s e d  A S  1 3 . 3 3 . 2 1 5  p r o v i d e s  
p r o t e c t i o n s  t o  c r e d i t o r s  a n d  o t h e r s  i n  t h e  c a s e  o f  
a s s e t s  o u t s i d e  t h e  P O D  a c c o u n t  b e i n g  i n s u f f i c i e n t .

S u b s e c t i o n  (a) s a y s  t h a t  a t r a n s f e r  
r e s u l t i n g  f r o m  a r i g h t  o f  s u r v i v o r s h i p  o r  P O D  
d e s i g n a t i o n  is n o t  e f f e c t i v e  a g a i n s t  t h e  
e s t a t e  in s u c h  a s i t u a t i o n .
—  S u b s e c t i o n  (b) m a k e s  t h e  s u r v i v i n g  p a r t y  o r  
b e n e f i c i a r y  w h o  h a s  a l r e a d y  b e e n  p a i d  l i a b l e  
t o  t h e  e s t a t e  t o  t h e  e x t e n t  n e c e s s a r y  t o  
d i s c h a r g e  a n y  c l a i m s  a n d  a l l o w a n c e s .
—  T h e  o n e - y e a r  t i m e  l i m i t  f o r  s t a r t i n g  a 
p r o c e e d i n g  f o r  a c l a i m  o r  a l l o w a n c e  
f a c i l i t a t e s  w r a p p i n g  u p  t h e  e s t a t e ,  a n d  is 
c o n s i s t e n t  w i t h  e x i s t i n g  s t a t u t o r y  l i m i t s  f o r  
f i l i n g  c l a i m s  (e.g., AS  1 3 . 1 6 . 4 6 0 ' s  f o u r - m o n t h  
l i m i t ) .

5. T h e  b i l l ' s  p r o p o s e d  A S  1 3 . 3 3 . 2 2 6  p r o v i d e s  f u r t h e r  
p r o t e c t i o n .  I f  t h e  f i n a n c i a l  i n s t i t u t i o n  h a s  
r e c e i v e d  w r i t t e n  n o t i c e  f r o m  a p a r t y ,  f r o m  t h e  
p e r s o n a l  r e p r e s e n t a t i v e  o f  t h e  e s t a t e ,  or  f r o m  t h e  
s u r v i v i n g  s p o u s e  t h a t  p a y m e n t  u n d e r  t h e  t e r m s  o f  
t h e  a c c o u n t  a g r e e m e n t  s h o u l d  n o t  b e  m a d e ,  a n d  t h e  
i n s t i t u t i o n  p a y s  a n y w a y ,  it is p o t e n t i a l l y  l i a b l e .
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Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H B  392, UPC, ar t .  V I  
J a n u a r y  28, 1 9 9 2

P a g e  3

6. C u r r e n t  A S  1 3 . 1 6 . 4 5 0  p r o v i d e s  t h a t  n o t i c e  t o  
c r e d i t o r s  m u s t  b e  p u b l i s h e d  o n c e  a w e e k  f o r  t h r e e  
s u c c e s s i v e  w e e k s  in a n e w s p a p e r  o f  g e n e r a l  
c i r c u l a t i o n  i n  t h e  j u d i c i a l  d i s t r i c t .  T h e  b i l l  
d o e s  n o t  c h a n g e  t h a t  s t a n d a r d  n o t i c e  p r o v i s i o n .  
A l t h o u g h  i t  is p o s s i b l e  t h a t  t h e  s w e e t h e a r t  w i l l  
b e a t  t h e  c r e d i t o r  t o  t h e  m o n e y  i n  t h e  a c c o u n t ,  s h e  
w o u l d  h a v e  t o  b e  fast, s i n c e  p u b l i c  n o t i c e  w i l l  b e  
g i v e n .

7. T h e  b i l l  d o e s  n o t  r e q u i r e  f i n a n c i a l  i n s t i t u t i o n s  to 
p r o v i d e  P O D  a c c o u n t s .  T h e y  r e t a i n  a l l  c u r r e n t  
o p t i o n s ,  s u c h  as j o i n t  a c c o u n t s  u s i n g  "or" b e t w e e n  
t h e  n a m e s  o f  t h e  o w n e r s  o f  t h e  a c c o u n t  (so- t h a t  
p a y m e n t  m a y  b e  m a d e  t o  A  o r  B o r  C) . T h e  b i l l  
m e r e l y  p r o v i d e s  s t a t u t o r y  a n s w e r s  t o  q u e s t i o n s  t h a t  
c a n  a r i s e  in c o n n e c t i o n  w i t h  t h i s  t y p e  o f  a c c o u n t .
A n d  i t  d o e s  s o  i n  t h e  f o r m  r e c o m m e n d e d  b y  t h e  
N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  
S t a t e  L a w s ,  t h e  b o d y  t h a t  p r o m u l g a t e d  t h e  U n i f o r m  
P r o b a t e  C o d e  itself.

T h a n k  y o u  f o r  c o n s i d e r i n g  t h e s e  c o m m e n t s .  I h o p e  t h a t  y o u  
f i n d  t h e m  h e l p f u l ,  a n d  I u r g e  a "Do P a s s "  f r o m  y o u r  c o m m i t t e e ,  for 
H B  392.

A r t h u r  H. P e t e r s o n  
U n i f o r m  L a w  C o m m i s s i o n e r  

f o r  A l a s k a

cc: Re p .  F r a n  U l m e r
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Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H B  392, a m e n d i n g  U n i f o r m  P r o b a t e  Code, art. VI,
n o n p r o b a t e  t r a n s f e r s

D e a r  Rep. F i n k e l s t e i n :

A s  a u n i f o r m  l a w  c o m m i s s i o n e r  f o r  A l a s k a ,  I s u p p o r t  Rep. F r a n
U l m e r ' s  H B  392, p r o p o s i n g  t h e  r e v i s e d  art. V I  o f  t h e  U n i f o r m
P r o b a t e  C o d e  ( U P C ) .

T h e  b i l l  u p d a t e s  a p a r t  o f  A l a s k a ' s  U P C  i n  l i n e  w i t h  t h e  
p r o p o s a l  o f  t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  
S t a t e  L a w s  (NCCUSL) . S i n c e  A l a s k a  h a s  e n a c t e d  t h e  UPC, it is 
i m p o r t a n t  t o  k e e p  it u p  t o  d a t e  a n d  t o  m a i n t a i n  t h e  d e s i r e d  
u n i f o r m i t y  a m o n g  t h e  v a r i o u s  s t a t e s .

A t  t h e  r i s k  o f  d u p l i c a t i n g  w h a t  Rep. U l m e r  h a s  t o l d  y o u  a b o u t
t h e  bill, I w i l l  o f f e r  a f e w  c o m m e n t s .

C u r r e n t  A l a s k a  l a w  p r o v i d e s  f o r  t h e  r i g h t s  o f  s u r v i v o r s h i p  at 
t h e  d e a t h  of a p a r t y  t o  a m u l t i p l e - p e r s o n  d e p o s i t  a c c o u n t  w i t h  a 
" p a y  on d e a t h "  (POD) c l a u s e  in t h e  a c c o u n t  a g r e e m e n t .  H B  392 d o e s  
t w o  t h i n g s :

1. it i m p r o v e s  (by r e o r g a n i z i n g ,  c l a r i f y i n g ,  a n d
s i m p l i f y i n g )  art. V i ' s  P O D  p r o v i s i o n s  a n d  a d d s
l a n g u a g e  d e a l i n g  w i t h  P O D  c l a u s e s  in s i n g l e - p a r t y  
a c c o u n t s ;

2. it a d d s  " t r a n s f e r  on d e a t h "  (TOD) p r o v i s i o n s  f o r
i n v e s t m e n t  s e c u r i t i e s .

T h e  p u r p o s e  o f  b o t h  P O D  a n d  T O D  c l a u s e s  is t o  a c h i e v e  t h e  p a r t i e s '  
i n t e n d e d  p a s s i n g  o f  t h e  d e c e d e n t ' s  i n t e r e s t ,  w i t h o u t  t h e  e x p e n s e
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and  d e l a y  o f  p r o b a t e  p r o c e e d i n g s .  O u r  c u r r e n t  l a w  a n d  t h i s  b i l l  
a r e  d i r e c t e d  a t  t h a t  same p u r p o s e .

I n  A l a s k a ' s  s t a t u t e - n u m b e r i n g  s y s t e m ,  UPC, a r t .  V I ,  c u r r e n t l y  
i s  AS 1 3 . 3 1 .  T h i s  b i l l  r e p l a c e s  AS 1 3 . 3 1  w i t h  AS 1 3 . 3 3 .  W h i l e  t h e  
t i t l e ,  c b . o p t e r ,  p a r t ,  a n d  a r t i c l e  d e s i g n a t i o n s  d i f f e r  b e tw e e n  o u r  
s y s t e m  and  t h e  U n i f o r m  A c t ,  t h e  s e c t i o n  n um be rs  a r e  t h e  sam e ; f o r  
e x a m p le ,  AS 1 3 . 3 3 . 1 0 1  i s  t h e  same a s  UPC S e c t i o n  6 - 1 0 1 .

T h i s  b i l l  m e t i c u l o u s l y  f o l l o w s  t h e  t e x t  o f  t h e  o f f i c i a l  NCCUSL 
v e r s i o n .  I  u n d e r s t a n d  f r o m  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  a t t o r n e y  
who p r e p a r e d  t h e  b i l l  f o r  A l a s k a  i n t r o d u c t i o n  t h a t  t h e  o n l y  c h a n g e s  
a r e  t h o s e  n e c e s s i t a t e d  b y  A l a s k a ' s  s t y l e  a nd  f o r m a t  r e q u i r e m e n t s ,  
w i t h  a v e r y  s l i g h t  r e w o r d i n g  o f  s e c .  6 -3 0 3  (AS 1 3 .  3 3 .  3 0 3 )  f o r  
c l a r i t y ,  a n d  t h e  a d d i t i o n  o f  d e f i n i t i o n s  o f  "POD" a n d  "TO D " i n  AS 
1 3 . 3 3 . 3 0 1 ;  n o  s u b s t a n t i v e  c h a n g e  i s  i n t e n d e d .

A c o p y  o f  an  NCCUSL f o u r - p a g e  s y n o p s i s  o f  t h e  a r t .  V I  c h a n g e s  
i s  a t t a c h e d .  T he  o f f i c i a l  p u b l i c a t i o n  o f  t h e  new a r t .  V I  i n c l u d e s  
t h e  NCCUSL 's  d e t a i l e d  s e c t i o n - b y - s e c t i o n  c o m m e n ta r y .  I  b e l i e v e  
t h a t  R ep . U lm e r  h a s  a l r e a d y  f u r n i s h e d  y o u  a b r i e f  s e c t i o n - b y -  
s e c t i o n  d e s c r i p t i o n  o f  t h e  b i l l ,  a n d  I  w i l l  n o t  d u p l i c a t e  i t .

T h i s  b i l l  r e f l e c t s  t h e  c o n t i n u i n g  n a t i o n a l  e f f o r t  t o  k e e p  t h e  
UPC c u r r e n t  a n d  t o  im p r o v e  i t .  HB 3 3 4 ,  now p e n d in g  i n  t h e  H ouse  
J u d i c i a r y  C o m m i t t e e ,  p r o p o s e s  t h e  U n i f o r m  S t a t u t o r y  R u le  A g a i n s t  
P e r p e t u i t i e s ,  a nd  i s  a n o t h e r  p a r t  o f  t h a t  e f f o r t .  A l s o ,  I  b e l i e v e  
t h a t  t h e  NCCUSL 's  r e v i s i o n  o f  UPC, a r t .  I I ,  on  w i l l s  a n d  i n t e s t a c y ,  
w i l l  b e  p r e s e n t e d  t o  t h e  A l a s k a  L e g i s l a t u r e .

F o r  t h e  g e n e r a l  b e n e f i t  o f  t h e  p e o p le  o f  t h i s  s t a t e ,  I  u r g e  
y o u r  f a v o r a b l e  a c t i o n  on  HB 392 (a s  w e l l  a s  on t h o s e  o t h e r  UPC 
c h a n g e s  when t h e y  come b e f o r e  y o u ) .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

A r t h u r  H. P e t e r s o n  
U n i f o r m  Law C o m m is s io n e r  

f o r  A la s k a
A H P rsh
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A M E N D M E N T S  T O  U N I F O R M  P R O B A T E  C O D E  A R T I C L E  V I  

U N I F O R M  N O N P R O B A T E  T R A N S F E R S  O N  D E A T H  A C T  

U N I F O R M  M U L T I P L E - P E R S O N  A C C O U N T S  A C T  

U N I F O R M  T O D  S E C U R I T Y  R E G I S T R A T I O N  A C T

I N T R O D U C T I O N

T h e  U n i f o r m  P r o b a t e  C o d e  (UPC) 
w a s  p r o m u l g a t e d  in  1 9 69. O n e  o f  
its m o s t  p o p u l a r  f e a t u r e s  h a s  
b e e n  A r t i c l e  VI,, w h i c h  is e n t i t­
le d  N o n p r o b a t e  T r a n s f e r s .  A r ­
t i c l e  V I  c l a r i f i e s  t h e  l a w  o f  
j o i n t  t e n a n c y  a n d  t e n a n c y  in 
c o m m o n  f o r  d e p o s i t  a c c o u n t s ,  w i t h  
o r  w i t h o u t  r i g h t  o f  s u r v i v o r s h i p ,  
a n d  d e c l a r e s  t h a t  p a y - o n - d e a t h  
(POD) c l a u s e s  in  t h e  c o n t r a c t s  
t h a t  e s t a b l i s h  d e p o s i t  a c c o u n t s  
a r e  n o n t e s t a m e n t a r y .  W h a t  t h i s  
l a t t e r  m e a n s  is t h a t  s u c h  c l a u s e s  
a l l o w  t h e  p a y m e n t  o f  t h e  f u n d s  in 
?»n a c c o u n t  t o  t h e  b e n e f i c i a r y  
n a m e d  i n  a P O D  c l a u s e  e v e n  t h o u g h  
t h e  c l a u s e  d o e s  n o t  m e e t  t h e  
f o r m a l  r e q u i r e m e n t s  f o r  a w i ll. 
F u r t h e r ,  t h e  m o n e y  is p a i d  w i t h­
o u t  p a s s i n g  t h r o u g h  t h e  e s t a t e  of 
t h e  d e c e d e n t  a c c o u n t  h o l d e r .  T h e  
e x p e n s e  a n d  d e l a y  o f p r o b a t e  
t h e r e b y  a v o i d e d .  A r t i c l e  V I  h a s  
s t i m u l a t e d  l e g i s l a t i v e  a c t i v i t y  
w e l l  b e y o n d  t h e  s t a t e s  t h a t  h a v e  
a d o p t e d  t h e  w h o l e  UPC. O v e r  h a l f  
t h e  s t a t e s  h a v e  a d o p t e d  p r o v i s­
ion s  in t h e i r  l a w  a n a l o g o u s  to 
A r t i c l e  VI.

In 1989, s i g n i f i c a n t  a m e n d­
m e n t s  t o  A r t i c l e  V I  o f  t h e  U P C  
h a v e  b e e n  p r o m u l g a t e d  b y  t h e  
U n i f o r m  L a w  C o m m i s s i o n e r s  ( U L C ) .

T h e  a m e n d m e n t s  o f f e r  s u b s t a n t i a l  
i m p r o v e m e n t s  to  A r t i c l e  V I  o v e r  
t h e  1969 v e r s i o n .  In  a d d i t i o n  t o  
i m p r o v e d  p a y - o n - d e a t h  d e p o s i t  
a c c o u n t s ,  t h e  a m e n d e d  A r t i c l e  VI  
p r o v i d e s  f o r  t r a n s f e r - o n - d e a t h  
(TOD) i n v e s t m e n t  s e c u r i t i e s  
s t o c k s , b o n d s , m u t u a l  B u n d  
s h a r e s , s e c u r i t y  a c c o u n t s , a n H  
t h e  like. S u c h  s e c u r i t i e s  c a n  b e  
t r a n s f e r r e d  o n  d e a t h  t o  n a m e d  
b e n e f i c i a r i e s .  T h e  t r a n s f e r s ,  
l i k e  P O D  d e p o s i t  a c c o u n t s ,  a r e  
n o n t e s t a m e n t a r y  a n d  d o  n o t  fa l l  
i n t o  t h e  p r o b a t e  e s t a t e  o f  t h e  
d e c e a s e d  h o l d e r  o f  t h e s e  s e c u r i­
ties.  A  w h o l e  n e w  e c h e l o n  o f  
p r o p e r t y  c a n  b e  k e p t  o u t  o f  t h e  
p r o b a t e  e s t a t e ,  t h e r e f o r e ,  a n d  
e s t a t e  p l a n n i n g  f o r  t h e  p u r p o s e  
o f  a v o i d i n g  p r o b a t e  b e c o m e s  e a s­
ier.

T h e s e  a m e n d m e n t s  t o  A r t i c l e  VI  
o f  t h e  U P C  a r e  a l s o  p r e s e n t e d  as 
s e p a r a t e  u n i f o r m  a c t s  t h a t  c a n  b e  
a d o p t e d  i n d e p e n d e n t l y ,  e v e n  if a 
s t a t e  h a s  n o t  a d o p t e d  t h e  UPC. 
T h r e e  a c t s  a r e  a c t u a l l y  c r e a t e d  
f r o m  t h e s e  a m e n d m e n t s  t o  A r t i c l e  
VI. T h e y  a r e  t h e  U N I F O R M  N O N­
P R O B A T E  T R A N S F E R S  O N  D E A T H  A C T  
( U N P T O D A ) , U N I F O R M  M U L T I P L E - P E R­
S O N  A C C O U N T S  A C T  (UMPACA) a n d  t h e  
U N I F O R M  T O D  S E C U R I T Y  R E G I S T R A T I O N  
A C T  ( U T O D S R A ) . S o m e  e x p l a n a t i o n ,  
h o w e v e r ,  is n e c e s s a r y  as t o  t h e



a r r a n g e m e n t  o f  t h e s e  t h r e e  a c t s .  
U N P T O D A  is t h e  w h o l e  U P C  A r t i c l e  
VI, and c o n t a i n s  b o t h  U M P A C A  a n d  
O T O D S R A  w i t h i n  it.. U M P A C A  a n d  
U T O D S R A  a r e  s e t  ou t ,  s e p a r a t e l y ,  
to a l l o w  s t a t e s  t o  p i c k  u p  t h e  
a c t  not d u p l i c a t e d  i n  e x i s t i n g  
law. T h e  U L C  w o u l d  e n c o u r a g e  
e v e r y  s t a t e  t o  a d o p t  t h e  f u l l  
t e x t  of U N P T O D A ,  b u t  l e a v e s  o p ­
t i o n s  f o r  s t a t e s  t h a t  h a v e  p a r a l ­
lel law t o  a n y  p a r t  o f  U N P T O D A .

UPC A R T I C L E  V I . P A R T S  1 A N D  2 , 
(UNPTODA) ( U M P A C A )

A r t i c l e  V I  o f  t h e  U P C  d e a l s  
p r i m a r i l y  w i t h  m u l t i p l e - p a r t y
a c c o u n t s  in t h e  o r i g i n a l  1 9 6 9  
v e r s i o n .  I n  t h e  1 9 6 9  UPC, a
" m u l t i p l e  p a r t y  a c c o u n t "  w a s
d e f i n e d  a s  " a n y  o f  t h e  f o l l o w i n g
t y p e s  o f  a c c o u n t :  (1) j o i n t
a c count, (ii) a P . O . D .  a c c o u n t ,  
or (iii) a t r u s t  a c c o u n t . "  O r i g ­
inal A r t i c l e  V I  g o v e r n s  o w n e r s h i p  
of s u c h  a c c o u n t s  d u r i n g  life, 
r i g h t s  o f  s u r v i v o r s h i p  a t  d e a t h  
of a p a r t y ,  t h e  e f f e c t  of  p a y - o n -  
d e a t h  p r o v i s i o n s ,  c r e d i t o r s '  
rights, a n d  t h e  r i g h t s  a n d  l i a b i­
lit i e s  o f  f i n a n c i a l  i n s t i t u t i o n s  
p e r t a i n i n g  t o  s u c h  a c c o u n t s .

U P C  A r t i c l e  VI, P a r t s  1 a n d  2, 
a l s o  k n o w n  a s  U M P A C A  g o v e r n s  t h e  
s a m e  t o p i c s .  O r i g i n a l  A r t i c l e  V I
is r e o r g a n i z e d  a n d  c o n s i d e r a b l y
c l a r i f i e d , h o w e v e r .  I t  a l s o  m a k e s
t h e  u s e  o f  m u l t i p l e - p a r t y
accounts, s i m p l e r "  T h e  d e f i n i t i o n  
of " m u l t i p l e - p a r t y  a c c o u n t "  in 
U M P A C A  f o r  e x a m p l e ,  is d i f f e r e n t ,  
"an a c c o u n t  p a y a b l e  o n  r e q u e s t  t o  
one or  m o r e  o f  t w o  o r  m o r e  p a r ­
ties, w h e t h e r  o r  n o t  m e n t i o n  is 
m a d e  of a r i g h t  o f  s u r v i v o r s h i p .
A P O D  a c c o u n t  is n o t ,  t h e r e f o r e ,  
a u t o m a t i c a l l y  a m u l t i p l e - p a r t y  
account, a s  i t  is u n d e r  o r i g i n a l  
A r t i c l e  VI. P O D  b e c o m e s a di s ­
p o s i t i o n  t h a t " can.,, bep m a d e _  in'

e i t h e r  s i n g l e - p a r t y  o r  m u l t i p l e -  
p~arty a c counts'. U n d e r  o r i g i n a l  
A r t i c l e  VI, t h a t  w a s  n o t  so 
c l e a r .

U n d e r  U M P A C A  b o t h  s i n g l e - p a r t y  
a n d  m u l t i p i e - p a r t y " a c c o u n t s  c a n  
h a v e ' P O D  p r  o v i si  o ris i n  a s i n g l e -  
p a r F y  account," t h e  a c c o u n t  h o l d e r  
h a s  a l l  p o w e r  o v e r  t h e  a c c o u n t  
f u n d s  w h i l e  a l i v e .  A t  d e a t h ,  t h e  
P O D  b e n e f i c i a r y  t a k e s  t h e m .  In 
a m u l t i p l e - p a r t y  s i t u a t i o n ,  t h e r e  
a r e  o p t i o n s .  T h e  p a r t i e s  m a y  
h a v e  a r i g h t  o f  s u r v i v o r s h i p  t h a t  
p r e c e d e s  a P O D  b e n e f i c i a r y .  T h e y  
m a y  h a v e  r i g h t  o f  s u r v i v o r s h i p  
a n d  n o t  b o t h e r  w i t h  a n y  P O D  b e n e­
f i c i a r y .  T h e y  a l s o  c a n  h a v e  a 
m u l t i p l e - p a r t y  a c c o u n t  w i t h o u t  
a n y  r i g h t  o f  s u r v i v o r s h i p .  If  a 
p a r t y  d i e s  w h e n  t h e r e  is n o  r i g h t  
o f  s u r v i v o r s h i p ,  h i s  o r  h e r  s h a r e  
f a l l s  i n t o  t h e  e s t a t e .  In all 
c a s e s ,  t h e  m u l t i p l e  p a r t i e s  h a v e  
p o w e r  o v e r  t h e  f u n d s  d u r i n g  t h e i r  
l i v e s .  I f  t h e r e  is a n y  P O D  b e n e­
f i c i a r y ,  h i s  o r  h e r  r i g h t s  c o m­
m e n c e  u p o n  t h e  d e a t h  of  t h e  l a s t  
p a r t y  t o  t h e  a c c o u n t .

O r i g i n a l  A r t i c l e  V I  p r e s u m e d  
r i g h t  o f  s u r v i v o r s h i p  in a m u l t i­
p l e - p a r t y  a c c o u n t  u n l e s s  t h e r e  is 
" c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  of 
a d i f f e r e n t  i n t e n t i o n  at  t h e  t i m e  
t h e  a c c o u n t  is c r e a t e d . "  U M P A C A  
t a k e s  a s l i g h t l y  d i f f e r e n t  a p­
p r o a c h .  I t  p r o v i d e s  a n  e a s y - t o -  
u s e  s t a t u t o r y f o r m  t h a t  a l l o w s  
s e l e c t i o n  o f  a n y  o p t i o n , f r o m  a 
s i m p l e  s i n g l e - p a r t y  a c c o u n t  t o  a 
m u l t i p l e - p a r t y  a c c o u n t  w i t h  o r  
w i t h o u t  P O D  d e s i g n a t i o n ,  and, 
w i t h  o r  w i t h o u t  r i g h t  of s u r v i v­
o r s h i p .  B y  c h e c k i n g  t h e  form, 
t h e  p a r t i e s  c h o o s e  t h e i r  t y p e  of 
a c c o u n t ,  d e f i n i t i v e l y  e s t a b l i s h­
i n g  t h e i r  i n t e n t .

U M P A C A  e x p l i c i t l y  p r o v i d e s  for 
a n  a c c o u n t  w i t h  a n  a g e n c y  d e s i g­
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n a t i o n ,  s o m e t h i n g  t h a t  is o n l y  
i m p l i e d  in o r i g i n a l  A r t i c l e  VI. 
A n  a g e n t  is a p e r s o n  a p p o i n t e d  to  
a c t  f o r  t h e  p e r s o n  w h o  o p e n s  the 
a c c o u n t .  A n  a g e n t  a c t s  in t h e  
p l a c e  of t h e  p r i n c i p a l  w h o  a p­
p o i n t s  t h e  a g e n t  a n d  b i n d s  t h e  
p r i n c i p a l  b y  h i s  o r  h e r  a c t i o n s .  
U M P A C A  t r e a t s  a l l  a g e n c y  p o w e r s  
a s  d u r a b l e  p o w e r s , s u r v i v i n g  t h e  
i n c a p a c i t y  o f  t h e  a c c o u n t  h o l d e r ,  
u n l e s s  t h e r e  is s p e c i f i c  l a n g u a g e  
l i m i t i n g  them. W h e n  t h e  p o w e r s  
o f  a n  a g e n t  a r e  d u r a b l e ,  t h e y  
c o n t i n u e  w h e n  t h e  p r i n c i p a l  (ac­
c o u n t  h o l d e r )  b e c o m e s  i n c a p a b l e  
o f  e x e r c i s i n g  h i s  o r  h e r  o w n  
p o w e r s .  U M P A C A  e l i m i n a t e s  a n y  
a m b i g u i t y  as to t h e  a p p l i c a b i l i t y  
o f  A r t i c l e  VI  to  s u c h  a c c o u n t s .

U M P A C A  p u t s  f i n a n c i a l  i n s t i t u -  
t i o n T ~ i n  m u c h  t h e" s a m e  posi'tiorT 
t h a t  t h e y__we r e  in u n d e r  o r ig i n a l  
A r t i c l e  V I . T h e y  m a y  d e a l  w i t h  
p a r t i e s ,  a g e nts, a n d  P O D  b e n e f i c­
i a r i e s  a c c o r d i n g  t o  t h e  t e r m s  of  
t h e  c o n t r a c t ,  a n d  m a y  t a k e  r e p r e­
s e n t a t i o n s  o f  r i g h t s  t o  f u n d s  in 
d e p o s i t  a c c o u n t s  o n  t h e i r  face. 
T h e s e  a r e  t h e  p r i n c i p a l  f e a t u r e s  
o f  U M P A C A  b o t h  as  a s e p a r a t e  a c t  
a n d  as a p a r t  of t h e  n e w  A r t i c l e  
V I  o f  t h e  UPC, a n d  U N P T O D A .

U P C  A R T I C L E  VI, P A R T  3 (UNPTODA) 
( U T O DSRA)

T h e  p r i n c i p al a d d i t i o n t o n e w  
A r t i c l e  VI  is' a l s o _ t h e  s u l n e c t  
m a t t e r  o f  th _e_sep,arate U T O D S R A ^ 
P r i o r  t o  U T O D S R A  t h e r e  h a s  .bee"n 
no  s i m p l e  w a y  to m a k e  n o n t e s t a­
m e n t a r y  d i s p o s i t i o ns o f  i n v e s t - 
m e n t  s e c u r it i e s  t o  d e s i g n a t e d  
b e n e f i c i a r i e s  w h e n  t h e i r  o w n e r  
d i e s .  T h e  T O D  d e s i g n a t i o n  a u t h­
o r i z e d  in U T O D S R A  p r o v i d e s  t h e  
s i m p l e  m e c h a n i s m .  A  T O D  c l a u s e ,  
n a m i n g  a b e n e f i c i a r y ,  r e g i s t e r e d  
in t h e  a p p r o p r i a t e  p l a c e  v i s - a -  
v i s  t h e  p a r t i c u l a r  k i n d  o f  i n­

v e s t m e n t  s e c u r i t y  a c c o m p l i s h e s  
s u c h  a d i s t r i b u t i o n .  I f  t h e  l a s t  
o w n e r  (th.-.re m a y  b e  m u l t i p l e  
o w n e r s h i p  o f  s e c u r i t i e s ,  a l so) o f  
a s e c u r i t y  d i e s , t h e n  t h e  o w n e r -  
s h i p  of  t h e  s e c u r i t y  t r a n s f e r s  to
t h e  n a m e d  b e n e f i c i a ry  w i t h o u t
p r o b ate.

I n v e s t m e n t  s e c u r i t i e s  c o m e  in 
a n u m b e r  o f  d i f f e r e n t  f o r m s ,  a n d  
w h a t  s t e p s  b e c o m e  a r e g i s t r a t i o n  
is d e p e n d e n t  u p o n  t h a t  f o rm. A  
" s e c u r i t y ' 1 is d e f i n e d  in U T O D S R A  
as "a s h a r e ,  p a r t i c i p a t i o n ,  o r  
o t h e r  i n t e r e s t  i n  p r o p e r t y ,  in a 
b u s i n e s s ,  o r  i n  a n  o b l i g a t i o n  o f  
a n  e n t e r p r i s e  o r  o t h e r  i s s u e r ,  
a n d  i n c l u d e s  a c e r t i f i c a t e d  s e c­
urity, an  u n c e r t i f i c a t e d  s e c u r i­
ty, a n d  a s e c u r i t y  . a c c o u n t . "  
T h i s  d e f i n i t i o n  s h o u l d  n o t  b e  
c o n f u s e d  w i t h  o t h e r  d e f i n i t i o n s  
f o r  o t h e r  p u r p o s e s .

In p r a c t i c e  t h e r e  a r e  t h r e e  
k i n d s  o f  s e c u r i t i e s ,  c e r t i f i c a t e d ' 
se.curitj.es, u n c e r t i f i c a t e d  s e c u r­
ities, a n d  s e c u r i t y  a c c o u n t s .  
T r a d i t i o n a l l y ,  s t o c k s  a n d  b o n d s  
a r e  r e p r e s e n t e d  b y  a c e r t i f i c a t e  
a n d  a p p r o p r i a t e  t r a n s f e r  o f  t h e  
c e r t i f i c a t e  t r a n s f e r s  t h e  s e c u r­
ity. If  t h e r e  is a  c e r t i f i c a t e ,  
r e g i s t r a t i o n  m e a n s  i s s u a n c e  of  a 
c e r t i f i c a t e  s h o w i n g  its o w n e r s h i p  
- if i n  T O D  f o r m ,  w i t h  t h e  t e r m s  
T O D  o r  e q u i v a l e n t  a n d  t h e  n a m e  of 
t h e  b e n e f i c i a r y .

S o m e  s e c u r i t i e s  a r e  t r a d i t i o n­
a l l y  u n c e r t i f i c a t e d ,  a n d  some, 
l i k e  c o r p o r a t e  s t o c k  m a y  b e  e i t h­
er  c e r t i f i c a t e d  o r  u n c e r t i f i c a t­
ed. E x a m p l e s  o f  c o m m o n l y  u n c e r­
t i f i c a t e d  s e c u r i t i e s  a r e  m u t u a l  
f u n d  s h a r e s ,  o p t i o n s  c o n t r a c t s ,  
a n d  U.S. T r e a s u r y  b o n d s .  R e g i s ­
t r a t i o n  w i t h  r e s p e c t  t o  t h e s e  
k i n d s  o f  s e c u r i t i e s  is a c c o m­
p l i s h e d  b y  p u t t i n g  t h e  T O D  d e s i g -
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n a t i o n  o n  t h e  r e c o r d s  o f  t h e  
i s s u i n g  e n t i t y .

R e g i s t e r i n g  T O D  d e s i g n a t i o n s  
o n  c e r t i f i c a t e s  o r  o n  t h e  b o o k s  
o f  t h e  i s s u e r  is n o t  a p r a c t i c a l  
s o l u t i o n  f o r  m a n y  i n v e s t o r s .  
M o s t  i n v e s t o r s  u s e  b r o k e r s  a n d  
b r o k e r a g e  a c c o u n t s ,  a n d  n e v e r  s e e  
a n y  e v i d e n c e  o f  t h e i r  o w n e r s h i p  
o f  s e c u r i t i e s ,  e x c e p t  in t h e  f o r m  
o f  b r o k e r a g e  s t a t e m e n t s .  S o  it 
is i m p o r t a n t  t h a t  t h e  d e f i n i t i o n  
of~~,Ts e c m r i t y ^ t~ f h  u t o d s r a  i n c l u d e s  
lTs e c u r i t y  a c c o u n t ." T h i s  m e a n s  

“b r o k e r a g et h a t -
r e g i s t e r  T O D  b e n e f i c i a r i e s  o n  
t h e i r  a c c o u n t s  f o r  a n  e f f e c t i v e ,

diath,._ P r o b a b l y  m o s t  p e o p l e  w i l l  
u s e  t h e  T O D  d e s i g n a t i o n  o n  t h e i r  
b r o k e r a g e  a c c o u n t s  as t h e  m o s t  
e x p e d i t i o u s  a n d  e f f i c i e n t  w a y  t o  
a c c o m p l i s h  d e s i r e d  e s t a t e  plarv- 
nincr.

T h e s e  a r e  t h e  p r i n c i p a l  p r o­
v i s i o n s  o f  a m e n d e d  U P C  A r t i c l e  
VI, a n d  t h e  n e w  a c t s ,  U N P T O D A ,  
U M P A C A  a n d  U T O D S R A ,  w h i c h  are 
d e r i v e d  f r o m  A r t i c l e  VI. A d o p­
t i o n  in t h e  c o m p l e t e  f o r m  a s  p a r t  
o f  t h e  U P C  o r  i n  t h e  f r e e - s t a n d­
i n g  f o r m  o f  U N P T O D A  is t h e  m o s t  
d e s i r a b l e .  B u t  t h e  e x i s t e n c e  of 
U M P A C A  a n d  U T O D S R A ,  s e p a r a t e l y ,  
e x p a n d s  o p t i o n s .  T h e  f u l l  b e n e­
fi t s  o f  P O D  a n d  T O D  d e s i g n a t i o n s  
c a n n o t  b e  a c h i e v e d  u n l e s s  t h e  l a w  
in  e v e r y  s t a t e  r e c o g n i z e s  t h e m  in 
t h e  s a m e  w a y .  U n i f o r m i t y  is 
d e m a n d e d .

C O N C L U S IO N

T h e r e  a r e  s o m e  o t h e r  a s p e c t s  
o f  T O D  r e g i s t r a t i o n  t h a t  s h o u l d  
b e  m e n t i o n e d .  A  T O D  d e s i g n a t i o n  
m a y  b e  m a d e  o n l y  b y  a s o l e  o w n e r  
o r  m u l t i p l e  o w n e r s  w i t h  r i g h t  o f  
s u r v i v o r s h i p . S e c u r i t i e s  h e l d  b y  
t e n a n t s  in  c o m m o n  c a n n o t  b e  r e g ­
i s t e r e d  w i t h  a T O D  d e s i g n a t i o n .  
T h i s  r e s t r i c t i o n  i s  t o  p r e c l u d e  
d i f f i c u l t y  w i t h  f r a c t i o n a l  o w n e r ­
s h i p  r i g h t s .  L i k e  a f i n a n c i a l 
i n s t i t u t i o n  withT m u l t i p l e  p a r t y  
a c c o u n t s ,  a s e c u r i t i e s ~ i s s u e r  is 
s u b j e c t  t o  t h e  c o n t r a c t  a n d  is 
e n t i t l e d  t o  d e a l  w i t h  p a r t i e s  o n  
t h e  f a c e  of a n y  r e p r e s e n t a t i o n ^  
m a d e . T h e r e  is n o  o b l i g a t i o n  t o  
l o o k  b e y o n d  s u c h  r e p r e s e n t a t i o n s  
t o  g u a r a n t e e  t h e i r  a u t h e n t i c i t y .  
T h e  i s s u e r  s e t s  t h e  r u l e s  f o r  
a c c e p t i n g  T O D  d e s i g n a t i o n s .  N o  
i s s u e r  is f o r c e d  t p _ r e g i s t e r  T O D  
d e s i g n a t i o n s .

F o u n d e d  i n  1 8 9 2 ,  t h e  N a t i o n a l  
C o n f e r e n c e :  o f  C o m m i s s i o n e r s  
o n  U n i f o r m .  S t a t e  L a w s  ;is.: a 

... c o n f e d e r a t i o n  o f  state, c o m­
m i s s i o n e r s  o n .. u n i f o r m  :. laws. 
I t s  m e m b e r s h i p  i s c o m p r i s e d  
of. 3 Q 0  p r a c t i c i n g  l a w y e r s ;  
j u d g e s ,  and. law- p r o f e s s o r s  
w h o  a r e  a p p o i n t e d :  b y  e a c h  o f  
t h e  50 states:; the. D i s t r i c t  
o f  C o l u m b i a ,  Puerto. R i c o  a n d  
the. U. S .  V i r g i n  I s l a n d s  t o  

. d r a f t  u n i f o r m  a n d  m o d e l  s t a t e  
l a w s  a n d  w o r k  ; t o w a r d  t h e i r  
e n a c t m e n t .
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M E M O R A N D U M

TO: A l l  M e m b e r s
H o u s e  J u d i c i a r y  c o m m i t t e e

FROM: R e p r e s e n t a t i v e  M a x  G r u e n b e r g

DATE: M a r c h  3 1 , 1 9 9 2

RE: S u p p o r t  o f  H B  394

I w o u l d  a p p r e c i a t e  i t  i f  y o u  w o u l d  s u p p o r t  H B  3 9 4 , "  A n  A c t  
R e l a t i n g  t o  N o t a r i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

H B  3 9 4  d e a l s  w i t h  s e v e r a l  i m p o r t a n t  n o t a r y  i s s u e s :  (1) it 
w o u l d  r e q u i r e  a l l  n o t a r i e s  t o  u s e  a r u b b e r  s t a m p  i n s t e a d  of 
t h e  e m b o s s e d  s e a l ;  (2) i t  w o u l d  r e q u i r e  n o t a r i e s  t o  k e e p  a 
j o u r n a l ;  (3) it  w o u l d  r e q u i r e  t h e  n o t a r y ' s  e x p i r a t i o n  d a t e  to 
b e  i n c l u d e d  w i t h  t h e  i n f o r m a t i o n  a l r e a d y  r e q u i r e d  o n  t h e  seal.
(4) i t  s e t s  out, d i s q u a l i f i c a t i o n s  o f  a n o t a r y ,  a n d  
r e q u i r e m e n t s  u n d e r  A S  4 4 . 5 0 . ( 5 )  it r e q u i r e s  a n o t a r y  t o  r e t u r n  
p a p e r s  t o  t h e  L i e u t e n a n t  G o v e r n o r  i t  a t h e  n o t a r y  d i e s ,  
r e s i g n s ,  is d i s q u a l i f i e d ,  r e m o v e d  f r o m  o f f i c e ,  o r  p e r m a n e n t l y  
m o v e s  f r o m  t h e  s t a t e .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  c a l l  m e  o r  S t a n  R o b b i n s ,  m y  
C h i e f  o f  s t a f f ,  a t  e x t . 4968.

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .



H o u s e  B i l l  3 9 4

"An A c t  r e l a t i n g  t o  n o t a r i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

H o u s e  B i l l  3 9 4  d e a l s  w i t h  t h r e e  i m p o r t a n t  n o t a r y  i s s u e s .  First, it w o u l d  
r e q u i r e  a l l  n o t a r i e s  a f t e r  J u l y  1, 1 9 9 2  t o  u s e  a r u b b e r  i n k i n g  s t a m p  i n s t e a d  
of t h e  e m b o s s e d  s e a l .  S e c o n d l y ,  H B  3 9 4  w o u l d  r e q u i r e  A l a s k a n  n o t a r i e s  t o  
k e e p  a j o u r n a l  o f  e a c h  n o t a r i a l  a c t  p e r f o r m e d .  L a s t l y ,  it w o u l d  r e q u i r e  t h e  
n o t a r y ' s  e x p i r a t i o n  d a t e  t o  b e  i n c l u d e d  w i t h  t h e  i n f o r m a t i o n  a l r e a d y  r e q u i r e d  
on t h e  seal.

J o u r n a l
(1) C u r r e n t l y ,  A l a s k a n  n o t a r y ' s  a r e  n o t  r e q u i r e d  t o  r e c o r d  a n y  i n f o r m a t i o n  on 
c o m p l e t e d  n o t a r i a l  a c t s .  A l a s k a  S t a t u t e  d o e s  i n d i r e c t l y  r e f e r  t o  m a i n t a i n i n g  
a j o u r n a l ,  b u t  d o e s  n o t  s p e c i f i c a l l y  r e q u i r e  it. H B  394 w o u l d  s p e c i f i c a l l y  
r e q u i r e  A l a s k a n  N o t a r i e s  t o  k e e p  a j o u r n a l  f o r  e a c h  n o t a r i a l  a c t  c o m p l e t e d .

J o u r n a l s  a r e  i m p o r t a n t  f o r  t w o  s i m p l e  r e a s o n s ,  t h e y  d e t e r  fraud, a n d  it 
p r o t e c t s  t h e  n o t a r y  a g a i n s t  l a w s u i t s .  H B  394 r e q u i r e s  a n o t a r y  t o  r e c o r d  
s p e c i f i c  i n f o r m a t i o n  c o n c e r n i n g  e a c h  n o t a r i a l  a c t  c o m p l e t e d .  L a w s u i t s  are 
u s u a l l y  i n i t i a t e d  t h r e e  t o  f i v e  y e a r s  a f t e r  t h e  n o t a r i a l  a c t  h a s  b e e n  
p e r f o r m e d .  I f  a c c u r a t e  r e c o r d s  a r e  k e p t ,  t h e  n o t a r y  s h o u l d  b e  a b l e  to  go 
r i g h t  t o  t h e  d a t e  t h e  a c t  w a s  c o m p l e t e d ,  a n d  a n s w e r  p e r t i n e n t  q u e s t i o n s  in 
r e g a r d s  t o  it. C u r r e n t l y  A l a s k a n  n o t a r i e s  w h o  d o  n o t  k e e p  a j o u r n a l  d o  n o t  
h a v e  t h i s  o p t i o n .

N o t a r y  S tam p
(2) H B  394 w i l l  a l s o  r e q u i r e  n o t a r i e s  c o m m i s s i o n e d  a f t e r  J u l y  1, o f  t h i s  y e a r  
to p u r c h a s e  a  r u b b e r  i n k i n g  s t a m p  i n s t e a d  o f  t h e  f a m i l i a r  e m b o s s e d  seal. 
C h a n g i n g  f r o m  t h e  e m b o s s e d  s e a l  t o  t h e  r u b b e r  i n k i n g  s t a m p  w i l l  a c c o m p l i s h  
t w o  g o a l s .  F i r s t ,  it w i l l  i m p r o v e  t h e  e f f i c i e n c y  o f  g o v e r n m e n t  b y  
e l i m i n a t i n g  t h e  " s m u d g i n g "  p r o c e s s .  C u r r e n t l y ,  e a c h  d o c u m e n t  t h a t  is 
s u b m i t t e d  t o  t h e  r e c o r d e r s  o f f i c e  t h a t  h a s  b e e n  n o t a r i z e d  b y  a n  e m b o s s e d  seal 
m u s t  b e  " s m u d g e d . "  S m u d g i n g  is t h e  l e n g t h y  p r o c e s s  o f  r u b b i n g  a p e n c i l  or 
c a r b o n  p a p e r  o v e r  t h e  t o p  o f  a s e a l  i m p r e s s i o n  in  o r d e r  f o r  it  to  be  
m i c r o f i l m e d .  U s i n g  a r u b b e r  i n k i n g  s t a m p  wi l l  e l i m i n a t e  t h i s  p r o c e s s .

S e c o n d l y ,  H B  394 w i l l  a l m o s t  e l i m i n a t e  t h e  i n s t a n c e s  w h i c h  i n v a l i d a t e  
n o t a r i a l  a c t s  d u e  t o  i l l e g i b l e  s e a l  i m p r e s s i o n s ,  a n d  h a n d w r i t i n g .  M a n y  t i m e s  
an e m b o s s e r  d o e s  n o t  c r i m p  t h e  p a p e r  w e l l  e n o u g h  t o  t e l l  w h o  t h e  n o t a r y  was, 
an d  if t h e  n o t a r y  d i d  n o t  l e g i b l y  w r i t e  t h e i r  n a m e  t h e  a c t  w o u l d  b e  
c o n s i d e r e d  i n v a l i d .  U s i n g  a r u b b e r  i n k i n g  s t a m p  w i l l  a l l e v i a t e  t h i s  c o n c e r n .

E x p i r a t i o n  D a t e
(3) V i r t u  i l l y  e v e r y  s t a t e ,  i n c l u d i n g  A l a s k a ,  r e q u i r e  n o t a r i e s  t o  w r i t e  or 
t y p e  t h e i r  e x p i r a t i o n  d a t e  o n  e a c h  n o t a r i a l  c e r t i f i c a t e .  H B  394 w o u l d  
r e q u i r e  n o t a r i e s  t o  i n c l u d e  t h e i r  e x p i r a t i o n  d a t e  a l o n g  w i t h  t h e  i n f o r m a t i o n  
a l r e a d y  r e q u i r e d  b y  s t a t u t e  o n  t h e  s t a m p .  T h e  m a i n  p u r p o s e  o f  t h i s  c l a u s e  is 
to  p r e v e n t  n o t a r i e s  f r o m  i l l e g a l l y  u s i n g  t h e i r  s t a m p  a f t e r  t h e i r  c o m m i s s i o n  
ha s  e x p i r e d .

P a t t y  T r o t t
N o t a r y  C o m m i s s i o n s  A d m i n i s t r a t o r  
O f f i c e  o f  t h e  L i e u t e n a n t  G o v e r n o r
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S e c t i o n a l  A n a l y s i s

S e c t i o n  1 .  R e q u i r e s  t h e  n o t a r y  t o  i n c l u d e  t h e  d a t e  o f  n o t a r i z a t i o n ,  
t h e  c i t y  a n d  s t a t e  w h e r e  t h e  n o t a r i z a t i o n  w a s  p e r f o r m e d ;  a n d  t h e  
f a c t  t h a t  t h e  n o t a r i z a t i o n  w a s  e n t e r e d  o n  t h e  d a t e  of  t h e  
n o t a r i z a t i o n  in t h e  j o u r n a l  m a i n t a i n e d  b y  t h e  n o t a r y  u n d e r  AS
4 4 . 5 0 . 0 9 5 .  R e p l a c e s  t h e  w o r d s  " p r i n t  o r  e m b o s s "  w i t h  t h e  w o r d  
" p l a c e "  t o  c o m p l y  w i t h  S e c t i o n  10.

S e c t i o n  2. R e q u i r e s  i n f o r m a t i o n  s u p p l i e d  in S e c t i o n  1 for
v e r i f i c a t i o n ' s .

S e c t i o n  3. R e q u i r e s  i n f o r m a t i o n  s u p p l i e d  i n  S e c t i o n  1 for
a c k n o w l e d g e m e n t s .

S e c t i o n  4 .  A d d s  a n e w  s u b s e c t i o n  p r e v e n t i n g  c o n v i c t e d  f e l o n s  f r o m  
b e i n g  c o m m i s s i o n e d  n o t a r i e s .

S e c t i o n  5 .  A l l o w s  t h e  l i e u t e n a n t  g o v e r n o r  t o  s e t  n o t a r y  c o m m i s s i o n  
f e e s  b y  r e g u l a t i o n .

S e c t i o n  6 .  D e l e t e s  [The c e r t i f i c a t e  s h a l l  b e  s i g n e d  b y  t h e  n o t a r y
in t h e  n o t a r y ' s  o w n  h a n d w r i t i n g ]  a n d  i n s e r t s  it  i n  s e c t i o n  7.

R e q u i r e s  t h e  n o t a r y  t o  k e e p  a j o u r n a l  u n d e r  A S  4 4 . 5 0 . 0 9 5  w h i c h  is 
r e f e r e n c e d  in s e c t i o n  11. D e l e t e s  [A d e p o s i t i o n ,  a f f i d a v i t ,  oath, 
o r  a f f i r m a t i o n  s h a l l  b e  s i g n e d  b y  t h e  n o t a r y  in t h e  n o t a r y ' s  o w n  
h a n d w r i t i n g ,  a n d  t h e  n o t a r y  s h a l l  e n d o r s e  a f t e r  t h e  s i g n a t u r e  t h e  
d a t e  o f  e x p i r a t i o n  of t h e  n o t a r y ' s  c o m m i s s i o n . ]

S e c t i o n  7 .  R e q u i r e s  a n o t a r y  t o  s i g n  a  n o t a r i a l  a c t  if  n e e d e d  a n d  
a l s o  r e q u i r e s  t h e  n o t a r y  t o  i n s e r t  t h e  i n f o r m a t i o n  r e q u i r e d  b y  AS 
0 9 . 6 3 . 0 3 0 ( c ) ( 1 ) .

S e c t i o n  8 .  P r e v e n t s  a n o t a r y  f r o m  p e r f o r m i n g  a n o t a r i a l  a c t  u n d e r  
s p e c i f i c  g u i d e l i n e s  s e t  f o r t h  in  A S  4 4 . 5 0 . 0 6 5 .

S e c t i o n  9 .  A d d s  a s e c t i o n  d e f i n i n g  i m p a r t i a l i t y ,  a n d  r e q u i r e s  a 
n o t a r y  t o  p e r f o r m  n o t a r i a l  a c t s  i n  l a w f u l  t r a n s a c t i o n s ,  u n l e s s  t h e  
n o t a r y  h a s  s t a t e d  a r e a s o n  f o r  r e f u s a l  a n d  r e c o r d e d  t h a t  r e a s o n  in 
t h e  j o u r n a l  a s  r e q u i r e d  b y  A S  4 4 . 5 0 . 0 9 5 ( c ) .

P r o h i b i t s  a n o t a r y  f r o m  k n o w i n g l y  e x e c u t i n g  a f a l s e  c e r t i f i c a t e ,  
a n d  f r o m  e n d o r s i n g  o r  p r o m o t i n g  a p r o d u c t ,  s e r v i c e ,  c o n t e s t ,  o r  
o t h e r  o f f e r i n g  if t h e  n o t a r y ' s  t i t l e  o r  s e a l  is  u s e d  in t h e  
e n d o r s e m e n t  o r  p r o m o t i o n a l  s t a t e m e n t .

P r o h i b i t s  t h e  n o t a r y  f r o m  t h e  u n a u t h o r i z e d  p r a c t i c e  o f  l a w  as 
s p e c i f i e d  in A S  4 4 . 5 0 . 0 7 8  b u t  d o e s  n o t  p r o h i b i t  a  n o t a r y  w h o  is 
q u a l i f i e d  in, and, if r e q u i r e d ,  l i c e n s e d  t o  p r a c t i c e ,  a p a r t i c u l a r  
p r o f e s s i o n  f r o m  g i v i n g  a d v i c e  r e l a t i n g  t o  m a t t e r s  in t h a t



P r o h i b i t s  t h e  n o t a x y  f r o m  m a k i n g  r e p r e s e n t a t i o n s  t o  h a v e  p o w e r s ,  
q u a l i f i c a t i o n s ,  r i g h t s ,  o r  p r i v i l e g e s  t h a t  t h e  o f f i c e  o f  n o t a r y  
d o e s  n o t  h ave.

S e c t i o n  10 . R e q u i r e s  a n o t a r y  t o  u s e  a r u b b e r  i n k i n g  s t a m p  in 
c o m p l i a n c e  w i t h  A S  4 4 . 5 0 . 0 8 0 ( b ) .

S e c t i o n  11. A d d s  a j o u r n a l  r e q u i r e m e n t  as s p e c i f i e d  in AS
4 4 . 5 0 . 0 9 5 .

S e c t i o n  12. A m e n d s  A S  4 4 . 5 0 . 1 0 0  w i t h  l a n g u a g e  in r e g a r d s  t o  t h e  
s e a l  a n d  j o u r n a l .

S e c t i o n  13 . D e l e t e s  [To r e v o c a t i o n  of  n o t a r y  c o m m i s s i o n ]  a n d  a d d s  
" a n d  i n  t h e  a d o p t i o n  of r e g u l a t i o n s  u n d e r  t h i s  c h a p t e r . "

S e c t i o n  14 . A d d s  a n e w  s e c t i o n  g i v i n g  t h e  l i e u t e n a n t  g o v e r n o r  t h e  
a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  AS 
44 . 5 0 .  R e q u i r e s  t h e  l i e u t e n a n t  g o v e r n o r  to  p r o d u c e ,  a n d  d i s t r i b u t e  
a h a n d b o o k  w i t h  a s u m m a r y  o f  t h e  p r o v i s i o n s  o f  A S  4 4 . 5 0  a n d  a n y  
a d o p t e d  r e g u l a t i o n s .

S e c t i o n  15 . D e f i n e s  n o t a r y  a s  n o t a r y  p u b l i c .

S e c t i o n  16. A l l o w s  f o r  a t r a n s i t i o n  p e r i o d  f o r  t h e s e  c h a n g e s  t o  go  
i n t o  e f f e c t .

S e c t i o n  17 . T h e  A c t  t a k e s  e f f e c t  o n  J u l y  1, 1992.

p r o f e s s i o n a l  f i e l d .
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S U B JE C T : Provision in C SH B  394 (L & C ) needing review (W ork Order No.

17-LS1728\G)

TO : Representative David Finkelstein, Chair

House Labor and Commerce Committee

F R O M : Theresa L. Bannister*/^

Legislative Counsel

This memo accompanies a final version of C SH B  394 (L & C ) as requested by the 

Labor and Commerce Committee. Please note that the change in sec. 44.50.095(c) 

appears to create an inconsistency with sec. 44.50.072(b). Sec. 44.50.095(c) now 

allows, but does not require, a notary to enter a refusal to notarize in the notary 

journal. Sec. 44.50.072(b), on the other hand, requires a notary to record the reason 

for a refusal in the journal. Since sec. 44.50.095(c) no longer requires entry in the 

journal, the subsection is not consistent with sec. 44.50.095(c). This inconsistency 

could be cured by deleting the phrase "and recorded that reason in the journal as 

required by A S  44.50.095(c)" (p. 3, 11. 14 - 15). This change would carry out the 

intent of the committee, as I understand it, to make these journal entries optional.

If I may be of further assistance, please advise.

T LB :gc

92-129.glc

Enclosure
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J a n u a r y  17, 19 9 2

T h e  H o n o r a b l e  D a v i d  F i n k e l s t e i n  
H o u s e  o f  R e p r e s e n t a t i v e s  
PO B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  F i n k e l s t e i n ,

R e p r e s e n t a t i v e  M a x  G r u e n b e r g  h a s  i n t r o d u c e d  H o u s e  B i l l  394, " A n  A c t  
r e l a t i n g  t o  n o t a r i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "  T h i s  
h a s  b e e n  r e f e r r e d  t o  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .

H o u s e  B i l l  394 d e a l s  w i t h  t h r e e  i m p o r t a n t  n o t a r y  i s s u e s .  F i r s t ,  it 
w o u l d  r e q u i r e  a l l  n o t a r i e s  a f t e r  J u l y  1, 1 9 9 2  t o  u s e  a r u b b e r
i n k i n g  s t a m p  i n s t e a d  of  t h e  e m b o s s e d  s e a l .  S e c o n d l y ,  H B  394 w o u l d  
r e q u i r e  A l a s k a n  n o t a r i e s  t o  k e e p  a j o u r n a l  o f  e a c h  n o t a r i a l  a c t  
p e r f o r m e d .  L a s t l y ,  it w o u l d  r e q u i r e  t h e  n o t a r y ' s  e x p i r a t i o n  d a t e  
t o  b e  i n c l u d e d  w i t h  t h e  i n f o r m a t i o n  a l r e a d y  r e q u i r e d  on  t h e  s eal.

T h e  c u r r e n t  n o t a r i a l  s t a t u t e s  h a v e  n o t  b e e n  c h a n g e d  s i n c e  t h e y  w e r e  
w r i t t e n  in 1961. H B  394 o f f e r s  i m p r o v e m e n t s  t o  t h e  s t a t u t e s  w h i c h  
a r e  d e s i g n e d  t o  p r o t e c t  t h e  n o t a r y .

T h e  L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  o f f e r s  i t s  f u l l  s u p p o r t  o f  H B  394. 
W e  w o u l d  g r e a t l y  a p p r e c i a t e  y o u r  q u i c k  c o n s i d e r a t i o n .  If y o u  h a v e  
a n y  q u e s t i o n s  in r e g a r d s  t o  t h e  s p e c i f i c s  o f  H B  394, p l e a s e  c o n t a c t  
t h e  N o t a r y  A d m i n i s t r a t o r ,  P a t t y  T r o t t  i n  m y  o f f i c e .

c c ;  R e p r e s e n t a t i v e  G r u e n b e r g

<5hn 3. C o g h i l l / ^  
i e u t  >nant G o v ^ r n o
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S U B J E C T :  H B  394

Y e s t e r d a y  I r e c e i v e d  a c a l l  f r o m  t h e  L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  
r e q u e s t i n g  o u r  s u p p o r t  for HB 394 "An Act r e l a t i n g  to n o t a r i e s ;  a n d  
p r o v i d i n g  for an e f f e c t i v e  d a t e . "  W h i l e  m o s t  of th i s  b i l l  d o e s  not 
a f f e c t  the R e c o r d e r s / U C C  S e c t i o n ,  the p r o p o s e d  a m e n d m e n t s  to Sec. 
4 4 . 5 0 . 0 8 0 .  S E A L . ( b ) ,  w o u l d  r e q u i r e  th a t  the n o t a r y  s e a l  b e  p r i n t e d  
a n d  in b l a c k  ink that l e g i b l y  r e p r o d u c e s  u n d e r  p h o t o g r a p h i c  
m e t h o d s .  C u r r e n t  s t a t u t e  is n o t  s p e c i f i c  o n  this point; a n d  m a n y  of 
th e  a t t e s t e d  d o c u m e n t s  that R e c o r d e r s  r e c e i v e  b e a r  s e a l s  th a t  are 
i l l e g i b l e ,  thus o f t e n  r e n d e r i n g  e x p i r a t i o n  d a t e s  a n d  n o t a r y  n a m e s  
u n r e a d a b l e .  HB  394 w o u l d  p r o v i d e  t h e  s t a t u t o r y  a u t h o r i t y  to r e j e c t  
d o c u m e n t s  that b e a r  i l l e g i b l e  n o t a r i a l  seals.

U n l e s s  th i s  b i l l  u n d e r g o e s  s i g n i f i c a n t  c h a n g e  b e f o r e  it r e a c h e s  the 
f l o o r  vote, I r e q u e s t  that t h e  D e p a r t m e n t  s u p p o r t  its p a s s a g e .

T h e  o n l y  c a v e a t  I w o u l d  l i k e  to b r i n g  u p  r e g a r d i n g  t h i s  b i l l  
i n v o l v e s  Sec. 4 4 . 5 0 . 1 8 5 . R e g u l a t i o n s  a n d  H a n d b o o k .  a n d  w o u l d  b e  as 
a n  a d v i s o r y  n o t e  only. If a p r i n t e d  s e a l  b e c o m e s  a r e q u i r e m e n t  
u n d e r  s t a t u t o r y  d i r e c t i v e ,  a p o r t i o n  of  the n o t a r y  h a n d b o o k  s h o u l d  
r e q u i r e  t h a t  t h e  seal not e n c r o a c h  o n  a n y  p r i n t e d  o r  s i g n e d  p o r t i o n  
of a d o c u m e n t .  C u r r e n t l y ,  n o  s u c h  i n f o r m a t i o n  is g i v e n  to n o t a r i e s  
o n  r e c e i v i n g  t h e i r  c o m m i s s i o n  a n d  m a n y  do  n o t  r e a l i z e  the a f f e c t  of 
p l a c i n g  t h e  se a l  o v e r  s i g n a t u r e s  o r  o n  top of the c e r t i f i c a t e  of 
a c k n o w l e d g e m e n t  or a p o r t i o n  of the d o c u m e n t ' s  text. A f t e r  
r e c o r d i n g  a n d  m i c r o f i l m i n g ,  t h e s e  p r i n t e d  s e a l s  m a y  o b l i t e r a t e  
i m p o r t a n t  e l e m e n t s  of a d o c u m e n t  th a t  m a y  c u l m i n a t e  in  l i t i g a t i o n  
for the p a r t i e s  i n v o l v e d .

A t t a c h m e n t :  HB 394

cc: M e g  Hayes, A s s i s t a n t  D i r e c t o r
P a t t y  Trott, Lt. G o v e r n o r ' s  Office.



C i t y  o f  N e n a n a

Incorporated November 17, 1921
832-5441

S t a t e  o f  A l a s k a

F e b r u a r y  18, 1 9 9 2

D a v e  D o n l e y ,  C h a i r  
J u d i c i a r y  c o m m i t t e e  
R m  120, C a p i t a l  
J u n e a u ,  A K  9 9 8 1 1

R E :  H B  3 9 4  - A n  A c t  r e l a t i n g  t o  n o t a r i e s

D e a r  C h a i r m a n  D o n l e y ,

P a t t y  T r o t t  o f  L t . G o v e r n o r ’s O f f i c e  a s k e d  m e  it I w o u l d  
w r i t e  t o  y o u  m a k i n g  c o m m e n t  o n  t h e  r e f e r e n c e d  b i l l .  I 
a m  h a p p y  t o  do so. I a m  a  n o t a r y  a s  w e l l  as  c i t y  c l e r k  
f o r  t h e  C i t y  o f  N e n a n a .  W h i l e ,  I p e r s o n a l l y  f e e l  t h a t  
p r o c e d u r e s  c a n  e a s i l y  b e  o v e r - r e g u l a t e d ,  I b e l i e v e  t h a t  
t h e  c a s u a l  m a n n e r  i n  w h i c h  m a n y  n o t a r i e s  d i s p a t c h  t h e i r  
d u t i e s  w a r r a n t s  a t t e n t i o n .  I h a v e  r e v i e w e d  H B  3 9 4  a n d  
f i n d  t h e  a m e n d m e n t s  t o  b e  s a t i s f a c t o r y  a n d  n o t  o v e r l y  

b u r d e n s o m e .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  t h i s  b i l l .

S i n c e r e l y ,

K a r e n  H a r v e y ,  M u n i c i p a l  C l e r k  
N o t a r y  f o r  S t a t e  o f  A l a s k a

c c: Lt. G o v e r n o r  C o g h i l l

C o m m i t t e e  M e m b e r s



NENANA CITY PUBLIC SCHOOLS
P.O. BOX 00010 

XENAXA. ALASKA 99760 
907-832-5464 

FAX 907-832-5625

J a n u a r y  2 4 ,  1 9 9 2

D a v i d  F i n k e l s t e i n ,  C h a i r m a n  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
R o o m  17 C a p i t o l  
J u n e a u ,  Ak. 9 9 8 1 1

Re: H o u s e  B i l l  No. 394

D e a r  Mr. F i n k e l s t e i n ,

I s u p p o r t  m o s t  o f  t h e  c h a n g e s  r e c o m m e n d e d  u n d e r  H B  394 e s p e c i a l l y  
Sec. 4 A S  4 4 . 5 0 . 0 6 0  (4) a n d  Sec. 7 A S  4 4 . 5 0 . 0 9 5  t h e  r e q u i r e m e n t  
to k e e p  a j o u r n a l  of all n o t a r i z e d  a c t s  p e r f o r m e d  b y  t h e  n o t a r y .

I d i s a g r e e  w i t h  t h e  c h a n g e s  m a d e  t o  Sec. 4 4 . 5 0 . 0 8 0  (A) & (B). A t  
$ 3 0 . 0 0  e a c h  ( F a i r b a n k s  pri c e )  for r e p l a c e m e n t  stamp, t h e  c o s t  to 
n o t a r i e s  i n  t h e  S t a t e  of A l a s k a  w o u l d  b e  $ 3 9 2 , 0 0 0  f o r  t h e  1st 
y e a r  a n d  a p p r o x i m a t e l y  $ 9 8 , 0 0 0  f o r  e a c h  y e a r  t h e r e  a f t e r .  I 
w o u l d  e n c o u r a g e  y o u  to  l o o k  i n t o  o t h e r  less c o s t l y  m e t h o d s  of 
a d d r e s s i n g  t h e  a p p l i c a t i o n  of t h e  e x p i r a t i o n  date.

S i n c e r e l y ,

W i l l i a m  S p e a r ,  N o t a r y  
B u s i n e s s  M a n a g e r

" N e n a n a ,  A la s k a  — H o m e  o f  t h e  I c e  C la s s i c "



N a t i o n a l  N o t a r y  A s s o c i a t i o n ®
8236 Remmet Ave., P.O. Box 7184, Canoga Park, CA 91304-7184 

Telephone: (818) 713-4000, FAX: (818) 713-0842
DEBORAH M. THAW 

Exacutive DYectoi

MILTON G. VALERA 
President

A Nonprofit 
Educational Organization

LINDA L. BAZAR 
Vice President, Finance

CHARLES N. FAERBER 
Vice President. Legislation

RAYMOND C. ROTHMAN 
Founder

January 27,1991

Honorable Max F, Gruenberg, Jr.
Housfc of Representatives 
State Capitol 
Juneau, AK 99811

RE: House Bill 394, Revision of Notary Code

Dear Representative Gruenberg:

On behalf of the National Notary Association, a nonprofit educational organization serving the nation's 
four million Notaries Public, I applaud the recent introduction of House Bill 394, a proposal affecting 
notarial acts in Alaska.

Specifically, the bill requires a Notary to keep a journal of his or her notarial acts and also mandates that, 
upon commission expiration or leaving the state permanently, the Notary must deliver the journal to the 
secretary of state.

We believe keeping a journal is not only a prudent, businesslike practice, but protects the public by 
providing valuable documentary evidence of a notarization should memory fail or an original document 
becomes altered or misplaced. A journal also may preclude a baseless lawsuit by showing that a Notary 
did use reasonable care or that a transaction did occur as recorded. Moreover, having the document 
holder sign the journal gives the Notary a signature sample to compare against the signature on the 
document and on identification cards.

The bill additionally requires Notaries to use only seals that are black-inking stamps —  “ provision 
favored by document recorders to simplify the microfilming process.

As the nation's clearinghouse for information on Notary laws, customs and practices, we welcome your 
questions. Please let us know if we can be of service.

Sincerely,

Milton G. Vale: 
President

MGV:dab

cc: Honorable John B. Coghill 
Lieutenant Governor



T h e  O f f i c i a l  C h a r t e r

and

G u i d i n g  P u r p o s e s

o f the

N a t i o n a l  N o t a r y  A s s o c i a t i o n

I

To educate Notaries about the legal, ethical and technical facets of performing a notarial act.

n
To instill in Notaries a sense of self-respect and professional pride in the important role of 
impartial public servant.

in
To develop and promote the highest ethical principles for Notaries.

IV

To increase public awareness and understanding of the Notary’s vital function in modem society.

To serve as a notarial information center for Notary-regulating officials, legislators, educators 
and the public-at-large.

VI

To promote uniform, modem and effective notarial laws in all states through promulgation of the 
Model Notary Act.

VII

To provide the highest quality professional support services for Notaries.

VIII

T o  promote notarial procedures that deter impropriety, injustice and fraud.

IX

To facilitate the agreements and proceedings of commerce and law.

To preserve and cultivate appreciation for the rich heritage and tradition of the notarial office.

A Non-Profit 
EduCH*n»IO«B«H.tlon



S T A TE  N O T A R Y  B U L L E T IN  • NATIONAL NOTARY ASSOCIATION

L e g i s l a t i v e  R e v i e w

A summary o f important legislation affecting Notaries Public throughout the United States.

B IL L  •  A U T H O R  SU M M A R Y STATUS C O M M E N T

ALASKA

House Bill 394 
Gruenberg

Requires Notaries to keep a journal. A Notary's stamp must 
use black ink. Stamp and journal must be surrendered to 
the secretary of state when commission expires or Notary 
leaves state permanently. Prohibits notarization for relatives 
or Notary testimonials. Includes language from the Model 
Notary Act.

Model Notary Act 
provisions added 
in House Labor 
Committee: goes 
to Judicial Com­
mittee next.

This im portan t bill 
would immeasurably 
strengthen Alaska’s 
Notary law, especially 
the requirement for a 
journal of notarial acts.

C O L O R A D O

Senate Bill 11 
Martinez

Replaces state’s currer.. S5.000 bond with state-run recov­
ery fund. Prohibits notarization of blank documents.

Sent to Senate 
Appropriations 
Committee to 
assess fiscal 
impact.

W ould  put state in 
insurance business. 
State’s “deep pockets” 
would invite litigation.

FLORIDA

Senate Bill 496 
Dantzler

Removes prohibition against notarizing if Notary is related 
by blood or marriage to one whose signature is being nota­
rized, or if Notary has financial interest in underlying trans­
action. (Companion bill is HB 1365.)

Sent to Senate 
Judiciary Com­
mittee.

A financial interest 
may prompt Notary to 
exert undue influence 
or ignore irregularities.

INDIANA

House Bill 1054 
Eddy

Allows city, town and county elected officials to take 
acknowledgments, administer oaths, take depositions of 
witnesses, certify affidavits and depositions, and execute any 
other duty of Notaries allowed by statute.

In House Ways 
and Means Com­
mittee.

Will provide services 
to public, but officials 
should get same educa­
tion as other Notaries.

MARYLAND

Senate Bill 122 Requires a Notary to only administer an oath or notarize an 
Committee on Judicial acknowledgment of an individual when he or she personally 
Proceedings appears before that Notary —  but also allows telephone

depositions.

In Senate Com­
mittee on Judicial 
Proceedings.

Allowing depositions 
by telephone defeats 
the merits of the bill’s 
personal appearance 
requirement for other 
notarial acts.

PENNSYLVANIA

House Bill 923
McCall

Allows a recorder of deeds to accept a document without 
an embossed seal, even though state law requires a Norary 
to use both an ink stamp and an embosser in notarizing.

Passed House, 
sent to Seriate 
Committee on 
Local Govern­
ment.

If law requires both 
embosser and stamp, 
why weaken it with an 
exception?

VIRGINIA

House Bill 324 
Howell

Notaries arc no longer prohibited from notarizing a will 
that names the Notary* as a fiduciary of the will.

In Senate Com­
mittee on Courts 
of Justice.

Still prohibits notariza­
tion if Notary is a ben­
eficiary of the estate.
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A r o u n d  T h e  N a t i o n

Investigation Reveals 
Unethical Behavior
MASSACHUSETTS — A 
Notary voluntarily resigned his 
commission alter he became the 
focus of an investigation by the 
Board of Bar Overseers for mis­
using more than 3374,884 in 
company funds and for 
improperly drafting a will.

Attorney Robert O. Bullard, 
Jr. signed an affidavit a year ago 
explaining his wrongful actions, 
which included the “impropri­
ety of drafting an instrument, 
such as a will, under which 1 
might benefit.”

Music, Candlelight 
And...Affidavits?

CANADA — Soft music and 
candlelight traditionally are 
associated with romantic 
evenings, and Canadian men 
soon may add notarized affi­
davits to that list.

A bill recently introduced in 
Parliament defines date rape 
and requires an affidavit of con­
sent to sex, which is designed to 
eliminate any doubt that a 
woman consented to a sexual 
relationship with a man.

Should the measure pass, 
will Notaries and justices of the 
peace be required to remain 
open late at night and to make 
“house calls" in order to nota­
rize the affidavits?

Notary Indicted 
O n Fraud Charge

N E W  YORK —  A Long 
Island Notary was indicted on 
perjuty charges after allegedly 
lying to a Nassau County  
grand jury about norarizing

affidavits filed by deceased 
multimillionaire Marvin Mid- 
dlemark’s former caretaker.

Notary Andrew Petti, Jr., 
who faces seven years in jail if 
convicted, pleaded innocent.

Charges against Petti, 35. 
arose after lie notarized affi­
davits in May signed by John 
Randolph, the former caretak­
er, who told a district attorney 
that Middlcmark’s son, Mar­
tin, had paid him to change 
an affidavit.

In November, Petti testi­
fied before a grand jury that 
Randolph signed the affidavits 
in his presence, but prosecu­
tors have evidence that he did 
not.

For the last two years, 
Martin has been involved in a 
fierce battle over the 55 mil­
lion estate of his father, 
inventor of the “rabbit ears" 
indoor television antenna, 
who died in 1989.

Weddings Are All 
In A Day’s Work

MAINE — Taking acknow­
ledgments, checking identi­
fication and performing mar­
riages are all part o f  Notary 
Carlene Bellelleur’s job.

While on her afternoon 
coffee break recently, Italic* 
flcur performed a wedding 
ceremony for a Belgian cou­
ple. The pair had been travel­
ing in Canada and decided to 
et married. They discovered, 
owever, there is a 30-day 

waiting period for a marriage 
ceremony.

When they learned they 
could get married im m e­
diately in the United States, 
they drove to Maine.

“They got married and 
left,” Bellefleur said.

Signature Doubted 
On Lease Contract

CALIFORNIA — Although 
the signature of a representa­
tive of the Los Coyotes Band 
of Mission Indians was nota­
rized on a contract by an 
Escondido Notary, the man’s 
affidavit claims he never 
appeared before the woman.

The Notary, Helen Marie 
Zarate, said she doesn ’t 
specifically remember the man 
because she performs so many 
notarizations. But, she said if 
her seal is on the document, 
then she performed the nota­
rization correctly.

“I go strictly by the rules," 
Zarate said. “ITS need identifi­
cation from a document sign­
er, 1 ask for it."

Tougher Guidelines 
May Be Imposed

ALASKA — Attempting to 
heighten the standards of 
Notaries by revising the stale’s 
31-year-old Notary laws, offi­
cials are optimistic that a bill 
mandating a journal and other 
measures will pass this year.

“The laws have not been 
changed since 1961, they are 
archaic and need work," said 
Patricia Trott, Alaska Notary 
commission administrator.

Based on recommendations 
from the National Notary Asso­
ciation and Lieutenant Gover­
nor Jack Coghill, House Bill 
394 proposes to make a journal 
mandatory, imposes disqualifi­
cation and impartiality guide­
lines and makes a rubber inking 
seal compulsory.

Trott, who expects little 
resistance to the bill, said that 
Notaries are in favor of the pro­

posed change because they are 
concerned about liability in 
performing notarizations.

If the bill passes, it could 
become law by July I, Trott 
said.

Inked Stamp Can 
Save Time, Trouble

MICHIGAN — After a court 
of appeals ruled a divorce set­
tlement invalid because it was 
unsigned, a family law educa­
tor said it is prudent to get a 
Notary’s seal on a settlement 
to ensure the finality of such 
an agreement.

“To be safe, a Notary’s sig­
nature is a good idea,” said 
Richard S. Victor, a family law 
educator and past president of 
the State Bar's Family Law Sec­
tion.

Victor's comments followed 
a ruling that allows a husband 
who agreed to a divorce settle­
ment to renege on the deal 
because it was not signed before 
he backed out.

Increased Wages, 
Happier Notaries

NEW YORK —  Frustrated 
by years of being able to 
charge only a quarter for per­
forming a notarization, 
Notaries are relieved now that 
the maximum fee in the state 
has increased to $2.

“O ur personal policy is 
that to charge a quarter is so 
ridiculous that we d o n ’t 
charge anything," said 
Richard Clark, manager of the 
T ebbutt  Funeral Home in 
Albany. "So now it is $2. At 
least it sounds like a more rea­
sonable fee."
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■0) ..blJSE COMMITTEE REPGkT
Date Referred: March 6, 1992 FURTHER REFERRALS:

, j U s iDate of Committee Action:

The JUDICIARY Committee considered: 

HOUSE BILL NO. 395 INDEMNIFICATION OF PUBLIC EMPLOYEES

HB 395

"An Act requiring public employers to indemnify public employees for injuries occurring within the scope of 

employment."

RECOMMENDATIONS: r  X
be replaced with f b x  \ \ { )  (JT ij

[ ] have attached amendments(s) 

do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations

[ ] additional referral to the____________________________

| ] the same title 
J.X1 a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal impact____________________________

zero fiscal note £ zj nhx  t

APPROVES PREVIOUS:

[ ] fiscal note(s)______________________________

1/4 zero fiscal note(s) C. 3 'j?  2-

DP OTHER RECOMMENDATIONS

C H A IR M A N 'S



STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE
E 2 NO. HB 395

R ev is i o n  D a t e :  ____________________________________________
T i t i e :  " • • •  r e q u i r i n g  p u b l i c  e m p l o y e r s  t o

i n d e m n i f y  p u b l i c  e m p l o y e e s . . . " _________________
S p o n s o r :  R e p r e s e n t a t i v e  D o n l e v ___________
R e q u e s t o r :  R e p r e s e n t a t i v e  D o n l e y __________

D e p a r tm en t  A f f e c t e d :
B R U :   L e g a l  S e r v i c e s

D e p a r t m e n t  o f  L aw

C o m p o n e n t :  O p e r a t i o n s

C O M P O N E N T  S E R IA L  N O .

E X P E N D I T U R E S /R E V E N U E S :  ( T h o u s a n d s  o f  D o t ta rs )
O P E R A T IN G F Y  9 3 F Y  9 4 FY  9 5 F Y  9 6 FY  9 7 FY  9 8

P E R S O N A L  S E R V IC E S
T R A V E L
C O N T R A C T U A L
S U P P L IE S
E Q U IP M E N T
L A N D  &  S T R U C T U R E S
G R A N T S .  C L A IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPfTAL

R E V E N U E  
F U N D  S O U R C E :

F U N D IN G :  ( T h o u s a n d s  o f  D o l a r s )

G E N E R A L  F U N D - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
F E D E R A L  F U N D S
O T H E R
F U N D  S O U R C E :
T O T A L

P O S I T I O N S :
F U L L -T IM E - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
P A R T -T IM E 1
T E M P O R A R Y

E s t im a t e  o f  c u r r e n t  y e a r  im p a c t : _

A N A L Y S I S :  (A t t a c h  a s e p a r a t e  p a g e  if n e c e s s a r y . )

P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

------------------- i?,:l  , L  —  f t
 ̂  ‘(I
leSjDirat

i c. L — ; \

R i c h a r d  I .  P e g u e c t o rP r e p a r e d  B y :   a., m i . g i . t m __________________ ,
D iv is i on :  j

4 6 5 - 3 6 7 2  
F e b r u a r y  1 8 .  1 9 9 2

A p p r o v e d  b y  C o m m i s s i o n e r : --------- ------- —
A g e n c y :   D e p a r t m e n t  o f  L aw _________________

C h a r l e s  E .  C o K e .  A t t o r n e y  G e n e r a l
D a t e : T p h r n a r v  1 f t ■ 1 QQ2

Dietribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor. OMB/DBR. Gov. Legte. O tc„ & Impacted Agency(iee).
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F o r  B i l l / R e s o l u t i o n  No . ______ HB 395_______

CONTINUATION o f FISCAL NOTE ANALYSIS

T h i s  b i l l  amends AS 2 9 .2 0  a n d  AS 3 9 . 9 0  t o  p r o v i d e  t h a t  
p u b l i c  e m p lo y e r s  s h a l l  i n d e m n i f y  p u b l i c  e m p lo y e e s  who a r e  s u e d  
i n d i v i d u a l l y  f o r  i n j u r i n g  o t h e r s  w h i l e  a c t i n g  w i t h i n  t h e  
p e r f o r m a n c e  a n d  t h e  s c o p e  o f  t h e i r  d u t i e s ,  u n l e s s  an  i n j u r y  i s  t h e  
r e s u l t  o f  an  i n t e n t i o n a l  a c t  o r  w i l l f u l  m i s c o n d u c t .  T h e  b i l l  
a t t e m p t s  t o  c o d i f y  e x i s t i n g  p r a c t i c e ;  h o w e v e r ,  we b e l i e v e  i t  i s  
u n c l e a r  i n  c e r t a i n  r e s p e c t s  a n d  c o u l d  c a u s e  c o n f u s i o n .

F o r  i n s t a n c e ,  t h e  b i l l  d o e s  n o t  d e f i n e  " s c o p e  o f  d u t i e s , "  
n o r  d o e s  i t  r e q u i r e  a n  e m p lo y e e  t o  g i v e  p r o m p t  n o t i c e  t o  t h e  
e m p lo y e r  w hen  a c l a i m  i s  f i l e d .  F u r t h e r m o r e ,  t h e  b i l l  d o e s  n o t  
a d d r e s s  c o n f l i c t s  o f  i n t e r e s t  o r  w h i c h  p a r t y  w o u ld  u l t i m a t e l y  b e  
r e s p o n s i b l e  f o r  d i r e c t i n g  a d e f e n s e ,  t h e  e m p l o y e r  o r  t h e  e m p lo y e e .  
T h e  b i l l  w o u l d  n o t  p r o h i b i t  a n  e m p lo y e e  f r o m  a g r e e i n g  t o  a 
s e t t l e m e n t  o r  p a y m e n t  o f  a c l a i m  w i t h o u t  t h e  k n o w le d g e  o r  a g r e e m e n t  
o f  t h e  e m p lo y e r .

T h e  b i l l  a l s o  d o e s  n o t  i n c l u d e  g r o s s  n e g l i g e n c e  a s  a n  
e x e m p t i o n  t o  i n d e m n i f i c a t i o n .  T he  s t a t e  c u r r e n t l y  d o e s  n o t  
i n d e m n i f y  a c t s  o f  g r o s s  n e g l i g e n c e  f o r  a n y  o f  i t s  e m p lo y e e s ,  a n d  
t h i s  p r o v i s o  i s  i n c l u d e d  i n  a l l  o f  t h e  s t a t e ' s  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s .  T h e  b i l l  w o u l d  t h e r e f o r e  h a v e  t h e  e f f e c t  o f  
i n d e m n i f y i n g  a c t s  o f  g r o s s  n e g l i g e n c e  f o r  e m p lo y e e s  n o t  c o v e r e d  b y  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  p r i m a r i l y  a p p o i n t e d  o f f i c i a l s ,  
b u t  i t  w o u ld  n o t  do  s o  f o r  e m p lo y e e s  c o v e r e d  b y  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s .  T h e s e  a p p a r e n t  i n c o n s i s t e n c i e s  w i t h  
e x i s t i n g  p r a c t i c e  c o u l d  h a v e  an  im p a c t  i f  t h e y  a r e  n o t  c l a r i f i e d .

H o w e v e r ,  we h a v e  n o t  shown  a f i s c a l  im p a c t  b e c a u s e  we 
c a n n o t  d e t e r m i n e  w h e t h e r  t h e r e  w i l l  b e  a n y ,  a n d  b e c a u s e  t h e  
d e p a r t m e n t ' s  c o s t s  t o  d e f e n d  p e r s o n a l  i n j u r y  c l a im s  a r e  p a i d  f r o m  
t h e  s t a t e ' s  R i s k  M anagem en t a c c o u n t s .

p a g e 2 o f 2



FISCAL NOTE

STATE OF ALASKA . . 
1992 LEGISLATIVE SESSION

BILL NO. HB 395

Revision Deta: D e p a r t m e n t  A f f e c t e d :  A d m i n i s t r a t i o n

T i t i e : A n  act r e q u ir in g  p u b lic  employ-BRU: .D iv is io n  o f Risk Management-
ers to  ind em nify  p u b lic  employees C o m p o n e n t :  _______________________________________ ___

S p o n s o r :  D o n l e y _______________________________________ __________________________________________
R e q u e s t o r :  H o u s e  C o m m u n i t y  & R e g ' l  A f f a i r E O M P O N E N T  S E R I A L  N O .

E X P E N D I T U R E S / R E V E N U E S :  { T h o u s a n d s  o f  D o l l a r s )

0 '0

OPERATING FY 93 FY 9 4 FY 95 FY 9 6 FY 9 7 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL o 0 0 0 0 0

SUPPLIES 0 0 0- 0 0 •0 '

EQUIPMENT 0 0 0 0 n 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS. CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 .0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

R E V E N U E

F U N D  S O U R C E : 0 0 0 0 0 0

F U N D IN G : (T h o u s a n d s  o f  D o  Dors)
GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER . .  
FUND SOURCE: 0 . 0 0 0 •0 ' 0

TOTAL • . 0 0 ■ 0 0 0 ' o '

P O S I T I O N S :

FULL-TIME 0 0 0 0 n n

PART-TIME 0 0 0 o I n n

TEMPORARY 0 0 0 o I n . .0

E stim ate of cu r ren t  year im pact: 0

ANALYSIS: (A ttach a s ep a ra ta  page if n e c e s sa ry . )  S t a t e  p o l i c y  p r e s e n t l y  p r o v i d e s  p r o­
t e c t i o n  to S t a t e  e m p l o y e e s  a c t i n g  w i t h i n  the c o u r s e  a n d  s c o p e  o f  t h e i r  
d u t i e s  -- w i t h  t h e  e x c l u s i o n  o f  i n t e n t i o n a l  a n d  w i l l f u l  o r  w a n t o n  acts 
o f  m i s c o n d u c t .  T h e r e f o r e  t h e r e  is n o  e f f e c t ' o n  R i s k  M a n a g e m e n t  b u d g e t .

/ / ,/ /__________________________________

Prepared  By 

Division:

D o n a l d  J. H i t c h c o c k  

R i s k  M a n a g e m e n t

P h o n o :  4 6 5 - 2 1 8 0

A gency:

hv r 'nmmissinnpr* N a n c y  B e a r  U s e r a A

/  /
A/\ /

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  ' \ J Date; ^ ^ 7 . k t .

Dwvibi/tion (by pfep«r«r): L^g. pin.. Logwlabvo Sport*or. R*<qi>wto<*, OMB/D8R. Gov. Lapi*. Ofc., ta. Impacted Agency(i«»l.

o,v 1 0/7/51 P»V« /  /



FISCAL NOTE
STATE OF ALASKA

1992 LEGISLATIVE SESSION
BILL NO . HB 395

Revis ion  D a te :  _____________________________________
T it le : In dem n if i c a t ion  o f  P u b l i c  Em ployees

S p on so r :  R ep re sen ta t ive  D o n le y ______________
R e q u e s t o r  (H )  CRA ______________________________

D e p a r tm en t  A f fe c te d :  C om m u n i ty  a n d  R eg ion a l  Affa irs
B R U :  ___________________________________________________________________
C o m p o n e n t : ___________________________________________________________

C O M P O N E N T  SER IAL N O .

EX PEN D ITU R ES /R EV EN U ES :  (T h o u s a n d s  o f  D o l la rs )
O P E R A T IN G FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8

P E R S O N A L  SERVICES
TRAVEL
C O N T R A C T U A L
SUPPL IES
E Q U IP M E N T
L A N D  &  S T R U C T U R E S
G R A N T S ,  C LA IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G ♦0 ♦0 *0 ♦0 *0 *0

CAP ITAL

REV EN U E  
F U N D  S O U R C E :

F U N D I N G :  (T h ou sand s  o f  D o l la rs )
G EN ER A L  F U N D *0 ♦0 ♦0 *0 *0 *0
FEDERAL F U N D S
O T H E R
F U N D  S O U R C E :
T O T A L *0 " 0 ♦0 *0 *0 ♦0

P O S IT IO N S :
FULL -T IM E *0 *0 *0 *0 *0 ♦0
PART -T IM E
T E M P O R A R Y

Estimate o f  cu r ren t  y ea r  im pa c t :
ANALYSIS: (A ttach a separate page i f  necessary.)

Section 1 o f  the b ill app lies on ly  to m unic ipa lities and, th e re fo re , dops n o t have a fisca l im pact on the depa rtm en t.

•  Section 2  o f  the b ill app lies to state departm ents gene ra lly  but it is im possib le to determ ine the possib le im pact. T o  date , no DCRA  employees 
have been sued " fo r in ju ries occu rring  during the perfo rm ance and w ithin the scope o f  the em p loyee 's duty."

P repa red  B y : _______________________________________________________________________,___________  P h on e :  4 6 5 - 4 7 0 8
D iv is ion : __________________________A dm in is t r a t iv e  Se rv ices  D iv is ion  D a t e :  ______________________

A p p r o v e d  b y  C om m is s io n e r :  /   2  .  3  -  c-t i_  /
Agency :  D e p a r tm en t  o f  C om m u n i t y  a n d  R eg iona l Affa irs  D a te :   '

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Cov. Legis. Ofc., & Impacted Agency(ies).
Rev 10/7/91 Page 1 of 1



ALASKA STATE HOUSE 4S52 NEWCASTLE WAY
DISTRICT ELEVEN • SPENARD ANCHORAGE, ALASKA 99503
SEAT A (907) 561-S234
HEATHER MEADOWS • NORTHW OOD • SPENARD • THOMPSON • TURNAGA1N • LTPER M IDTOWN • W INDEMERE

R e p r e s e n t a t iv e  D a v e  D o n l e y

SPONSOR STATEMENT

HB 395  r e q u i r e s  t h e  s t a t e  and  m u n i c i p a l i t i e s  t o  i n d e m n i f y  p u b l i c  
e m p lo y e e s  who a r e  s u e d  f o r  i n j u r i e s  o c c u r r i n g  d u r i n g  t h e  
p e r f o r m a n c e  and  w i t h i n  t h e  s c o p e  o f  t h e  e m p l o y e e ' s  j o b .  The  
s t a t u t e  w o u ld  n o t  r e q u i r e  e m p lo y e r s  t o  i n d e m n i f y  an  e m p lo y e e  f o r  
a c t s  o f  i n t e n t i o n a l  o r  w i l f u l  m i s c o n d u c t  o r  t o  p a y  an  a w a r d  o f  
p u n i t i v e  d am age s .

The b i l l  i s  b a s e d  on  t h e  c u r r e n t  s t a t e  p o l i c y  f o r _  d e f e n s e  and  
i n d e m n i f i c a t i o n  o f  s t a t e  e m p lo y e e s .  A c o p y  o f  t h i s  p o l i c y  i s  
a t t a c h e d ,  a l o n g  w i t h  a memorandum f r o m  t h e  A t t o r n e y  G e n e r a l ' s  
O f f i c e  e x p l a i n i n g  t h e  p o l i c y  r e a s o n s  why i n d e m n i f i c a t i o n  o f  s t a t e  
e m p lo y e e s  i s  a g o o d  i d e a .  I n  a d d i t i o n  t o  e n u m e r a t i n g  t h e  b e n e f i t s  
t o  t h e  e m p lo y e r  o f  i n d e m n i f i c a t i o n ,  t h e  D e p a r tm e n t  o f  Lav/ 
e x p l a n a t i o n  p o i n t s  o u t  t h e  " w i d e l y  f e l t "  b e l i e f  " t h a t  w h e r e  an 
e m p lo y e e  a c t i n g  i n  g o o d  f a i t h  i n j u r e s  a p e r s o n  w i t h i n  t h e  
p e r f o r m a n c e  a n d  s c o p e  o f  e m p lo y m e n t ,  t h e  e m p lo y e r  s h o u l d  i n d e m n i f y  
t h e  e m p l o y e e . "

HB 395 i s  s t r o n g l y  s u p p o r t e d  b y  t h e  A la s k a  A s s o c i a t i o n  o f  C h i e f s  
o f  P o l i c e ,  t h e  A l a s k a  P e a ce  O f f i c e r s  A s s o c i a t i o n ,  t h e  A l a s k a  S t a t e  
E m p lo y e e s  A s s o c i a t i o n ,  a n d  t h e  A F L -C IO .

Paid tor hv Cirucrn tor Dave Pnein 
4852 NcutawJc Wa;.. Anchorage. ALuka 99505 • 907) 561-8254
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Date Referred: January 14, 1992

Date of Committee Action: £ \ 4 k

FURTHER REFERRALS: Labor & Commerce 
Judiciary

The CO M M UNITY AND REGIONAL AFFAIRS Committee considered: > HB 3g5

HOUSE BILL NO. 395 INDEMNIFICATION OF PUBLIC EMPLOYEES

"An Act requiring public employers to indemnify public employees for injuries occurring within the scope of 

employment."

[ ] the same titleRECOMMENDATIONS: 
be replaced w ith________ .1 ] a new title

[ ] have attached amendments(s)

[ ] do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact____________________

(Dept) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

J><1 zero fiscal note . C , *  TZ.Pt----- [ ] zero fiscal note(s)

(Dept/Due)



ALASKA STATE H O U S E  4852 NEWCASTLE W A Y

DISTRICT ELEVEN • SPENARD ANCHORAGE, ALASKA 99503
SEAT A (907) 56I-S234
HF.ATHF.R MEADOWS ■ NORTHW OOD • SPENARD •THOMPSON •TL'RNAGAIN • L’ PPF.R M IDTOW N • W INDEMERE

R e p r e s e n t a t iv e  D a v e  D o n l e y

M E M O R A N D U M

R e p r e s e n t a t i v e  J e r r y  M a c k ie ,  C h a i r
H o u se  C o m m u n i ty  & R e g i o n a l  A f f a i r s  C o m m i t t e e

R e p r e s e n t a t i v e  D ave  D o n le y  ^

HB 395  -  I n d e m n i t y  f o r  P u b l i c  E m p lo y e e s

F e b r u a r y  1 4 ,  1992

I  w o u ld  g r e a t l y  a p p r e c i a t e  i f  HB 395  c o u l d  b e  s c h e d u le d  f o r  a 
h e a r i n g  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  T he  l e g i s l a t i o n  
r e q u i r e s  p u b l i c  e m p lo y e r s  t o  i n d e m n i f y  e m p lo y e e s  who a r e  s u e d  f o r  
i n j u r i e s  o c c u r r i n g  d u r i n g  t h e  p e r f o r m a n c e  a n d  w i t h i n  t h e  s c o p e  o f  
t h e  e m p l o y e e ' s  d u t y .  An e m p lo y e r  w o u ld  n o t  b e  o b l i g a t e d  t o  
i n d e m n i f y  an  e m p lo y e e  f o r  a c t s  o f  i n t e n t i o n a l  o r  w i l f u l  m i s c o n d u c t .

The  s t a n d a r d s  f o r  i n d e m n i f i c a t i o n  s e t  i n  HB 395  a r e  t h o s e  c u r r e n t l y  
u s e d ,  a s  a m a t t e r  o f  p o l i c y ,  b y  t h e  D e p a r tm e n t  o f  Law  when 
d e t e r m i n i n g  w h e t h e r  t o  i n d e m n i f y  p u b l i c  e m p lo y e e s .  By  c o d i f y i n g  
e x i s t i n g  p r a c t i c e ,  HB 395  e l i m i n a t e s  t h e  c o n c e r n s  t h a t  m any  p u b l i c  
e m p lo y e e s  f e e l  a b o u t  w h e t h e r  t h e i r  e m p lo y e r s  w i l l  s u p p o r t  th e m  i n  
c o u r t  i f  t h e y  a r e  s u e d ,  y e t  d o e s  so  i n  a w ay  t h a t  p r o t e c t s  p u b l i c  
e m p lo y e r s  a g a i n s t  p a y i n g  f o r  e m p lo y e e  m i s c o n d u c t .

I  i n t r o d u c e d  t h e  b i l l  a t  t h e  r e q u e s t  o f  t h e  A l a s k a  A s s o c i a t i o n  o f  
C h i e f s  o f  P o l i c e .  A c o p y  o f  a l e t t e r  I  r e c e n t l y  r e c e i v e d  f r o m  t h e  
C h i e f s  i s  a t t a c h e d .  T h e  b i l l  i s  a l s o  s t r o n g l y  s u p p o r t e d  b y  t h e  
A la s k a  P o l i c e  O f f i c e r s  A s s o c i a t i o n .

T h a n k  y o u  i n  a d v a n c e  f o r  y o u r  h e l p  a n d  a s s i s t a n c e  i n  s c h e d u l i n g  
t h i s  b i l l  f o r  a h e a r i n g .

DD: l c

TO:

FROM:

RE:

DATE:

PojJ lor by Gnzens for Dnc Donley 
4852 Newcastle Way. Anchorage. Alaska 99505 • (907) 561*8254



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e  ^

State Capitol
Juneau, Alaska 99801-1182 

Dear Representative Donley,

1 would like to thank you for introducing House B ill 395, which 
would ensure Indemnification for public employees. You have our 

fu ll support on this important piece of legislation.

In conjunction with the Alaska Peace Officers Association we have 

identified House B ill 395 as a top legislative priority. We believe 

that government employees should be defended and protected by 

their employer when lawsuits aTe filed against employees who were 
m erely performing required work.

Government employees should be held responsible and accountable 
for their actions. W e would never advocate that bad employees be 

protected, however, when employees take good faith actions at the 
behest of their employer, we feel that as a matter of law, employees 

should be indemnified. When employees are doing the work o f 
government, w ithin the scope of their authority and w ithout malice, 
they should not be held personally liable when they are named as 
parties to lawsuits.

W e have long been concerned about the chilling effect lawsuits have 
upon employees. Hopefully, House B ill 395 will become law and good 

employees w ill no longer have to be concerned that their personal 
assets are unfairly in jeopardy.

W e would be happy to work with you in the passage of this bill. I f  
you have any questions about our position, 1 can be reached at 786-

Representative Dave Donley 

Alaska State Legislature
February 13,

8 5 5 2 .

Duane S. Udland, President 
Alaska Association of Chiefs of Police
4501 South Bragaw 
Anchorage, Alaska 99507 P o s t - I t "  brand  fax transm ittal m e m o  7671 » oi p»gt» ► /

C m r ?  |From>>LLAAi^ .
Co. Co.

Phone *



MEMORANDUM State of AlaskaDepartment of Law
TO:

FROM:

B r a d  T h o m p s o n
D i v i s i o n  o f  R i s k  M a n a g e m e n t  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n

DATE: 

FILE NO.: 

TEL NO.: 

SUBJECT

J u n e  17, 1988

4 6 5 - 3 6 0 3

'It,
S t a t e  p r o v i d e d  d e f e n s e  
of e m p l o y e e s

O

/a
*<■>

•i,. J%3o

B i l l  M e l l o w
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S p e c i a l  L i t i g a t i o n - J u n e a u

Y o u  h a v e  r e q u e s t e d  a c o n c i s e  (10 lines or l e ss) s t a t e­
m e n t  o f  t h e  s t a t e ' s  p o l i c y  f o r  d e f e n s e  a n d  i n d e m n i f i c a t i o n  of 
s t a t e  e m p l o y e e s .  A  c o p y  o f  that' p o l i c y  is a t t a c h e d  b u t  p l e a s e  
n o t e  t h a t  this is o n l y  p o l i c y  and is n o t  l e g a l l y  b i n d i n g  e x c e p t  
w h e r e  t h e  s t a t e  h a s  o t h e r w i s e  c o n t r a c t u a l l y  b o u n d  itself.

F o l l o w i n g  is an e x p l a n a t i o n  o f  the b a s i s  f o r  e v o l u t i o n  
of a  g e n e r a l  b e l i e f  that t h e  s t a t e  s h o u l d  d e f e n d  a n d  i n d e m n i f y  
e m p l o y e e s ;  T h e r e  is n o  s t a t u t o r y  l a w  m  A l a s k a  r e q u i r i n g  s tate  
d e f e n s e  a n d  i n d e m n i f i c a t i o n  o f  e m p l o y e e s ,  h o w e v e r ,  m o s t  p u b l i c  
e m p l o y e e s  a r e  p r o t e c t e d  b y  b a r g a i n i n g  a g r e e m e n t s  w h i c h  o b l i g a t e  
the s t a t e  to d e f e n d  a n d  i n d e m n i f y  f o r  o r d i n a r y  n e g l i g e n c e .  A d d i ­
t i o n a l l y ,  c o m m o n  law r u l e s  d e v e l o p e d  b y  the courts h a v e  s a d d l e d  
e m p l o y e r s  w i t h  l i a b i l i t y  f o r  n e g l i g e n c e  of e m p l o y e e s .  T h e  c o m m o n  
l a w  r u l e s  a r e  r e f e r r e d  to as t h e  d o c t r i n e  o f  r e s p o n d e a t  s u p e r i o r  
(the m a s t e r  a n s w e r s  for t h e  s e r v a n t )  a n d  r e q u i r e  the e m p l o y e r  to 
p a y  a  t h i r d  p a r t y  for i n j u r i e s  c a u s e d  b y  e m p l o y e e s .  T h e  d o c t r i n e  
also g r a n t s  c o m m o n  l a w  i n d e m n i t y  i n  f a v o r  of the e m p l o y e r  a g a i n s t  
the e m p l o y e e  but, b e c a u s e  m a n y  e m p l o y e e s  a r e  j u d g m e n t - p r o o f ,  e m­
p l o y e r s  o f t e n  s i m p l y  a b s o r b  t h e  e x p e n s e  w i t h o u t  l o o k i n g  to the. 
e m p l o y e e  f o r  r e i m b u r s e m e n t .  A d d i t i o n a l l y ,  f o r  the tactiosJt-ufea- 
son t h a t  t h e  e m p l o y e r  n e e d s  t h e  s u p p o r t  o f  the e m p l o y e e  i n  d e­
f e n s e  a g a i n s t  the t h i r d  p a r t y ,  t h e r e  is a t a c t i c a l / j u s t i f i c a t i o n  
for a g r e e i n g  to i n d e m n i f y .  F i n a l l y ,  a n d  s t r o n g e s t  o f  a l l  as a 
p o l i c y  j u s t i f i c a t i o n ,  it is w i d e l y  f e l t  t h a t  w & e r e  a n  e m p l o y e e  
a c t i n g  i n  g o o d  f a i t h  i n j u r e s  a p e r s o n  w i t h i n  the p e r f o r m a n c e  and 
s c o p e  o f  e m p l o y m e n t ,  the e m p l o y e r  s h o u l d  i n d e m n i f y  the e m p l o y e e .

W G M : j a l  
A t t a c h m e n t

cc: R o n a l d  W. L o r e n s e n  ( w / e n c . )

03-002



STATE POLICY FOR DEFENSE OF EMPLOYEES

Where the r i g h t s  and o b l i g a t i o n s  o f  employees and t h e  
s t a t e  a r e  n o t  o th erw ise  covered by b a r g a in in g  agreements, i t  i s  
the p o l i c y  o f  the  S t a t e  o f  A la s k a  to  p ro v id e  l e g a l  defense and 
pay judgments a g a i n s t  s t a t e  employees sued f o r  i n j u r i e s  o c c u r r in g  
during the performance and w i t h i n  the  scope o f  duty. Except 
where th e  Department o f  Law has s p e c i f i c a l l y  in  w r i t in g  o b l i g a t e d  
the s t a t e  o t h e r w i s e ,  the s t a t e  w i l l  n o t  defend or indemnify f o r  
a cts  o f  i n t e n t i o n a l  and w i l l f u l  misconduct  nor pay an award o f  
p u n i t iv e  damages.



A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e

A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n ,  I n c .

F e d e r a l  B u r e a u  o f  I n v e s t i g a t i o n  N a t i o n a l  A c a d e m y  

A s s o c i a t e s

Position Statement 
from The Law Enforcement Coalition 

Concerning Legislative Proposals 
before the 

Eighteenth Alaska Legislature 
February 1992
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INDEMNIFICATION OF GOVERNMENT EMPLOYEES

Indemnification for public employees is our number one priority. ...

We believe that government must be held responsible for its actions. When 
someone is wrongly harmed through the actions of government, injured parties 
should be able to make claims as appropriate. However, we believe very 
strongly that government employees should be defended and protected when 
their actions are made in good faith.

Generally when a lawsuit is filed, employees are listed as parties to the action. 
In the past, employees have not been held personally liable for actions taken at 
the behest of their employer, unless they were clearly working outside the 
scope of their authority. This seems to be changing. Recent court rulings 
imposing personal punitive damages are placing the livelihoods of our public 
employees in jeopardy.

The trend where public employees are being held personally liable places 
employees in a position where their own personal assets are at risk. All 
government employees are in danger, from the highest level policy maker to the 
lowest level of workers where those policies are carried out. The social worker, 
the road maintenance supervisor, the police officer, the medic, the fire fighter, 
the department manager, and elected officials are all vulnerable.

We in law enforcement believe this is an undue burden upon the State's public 
employees. It carries great potential for the workings of government to become 
bogged down because employees fear that decisions they make in good faith 
may result in the loss of their assets.

When employees are doing the work of the government, within the scope of 
their authority, and without malice, they should not be held personally liable 
when they are named as parties to law suits.

Legislation should be passed that indemnifies public employees 
and frees them from the burden of working under the constant 
threat that the good faith judgments they make can result in the 
loss of their homes, their cars, or their savings.
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M u n i c i p a l !

A n c h o r a TOM FINK, 
MAYOR

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4545

CMlCE Of THJ? MUNICIPAL ATTOHNSY

A p ril 6 , 1992

R e p r e s e n t a t i v e  Dave D o n e ly  
C h a ir /  House J u d i c i a r y  C om m ittee 
3311 C S t r e e t  
S u i t e  450
A n c h o r a g e ,  A la s k a  99503

S u b ject : CSHB 395  R ela tin g  to  Defense and In d em n ifica tion  o f

Dear R epresentative Donely:

A fte r  review ing the committee su b stitu te  fo r  HB 395  dated A p ril 5 / 
1 9 9 3 , and id e n t i f ie d  a® d r a ft  no* 7 -LS1 6 9 3 / 3“.v the M u n icip a lity  o f  
Anchorage supports th is  d ra ft  committee s u b s t itu te . From 
d iscu ss ion s  w ith the M unicipal Risk Management Department/ p o l ic e  
Department and Legal Department/ th is  committee su b s t itu te  appears 
to  be a workable compromise between the i n i t i a l  d r a ft  and a p r io r  
committee su b st itu te .

This vers ion  o f  the b i l l  would allow  the M u n ic ip a lity  o f  Anchorage 
f l e x i b i l i t y  to  defend and indemnify i t s  employees in  appropriate  
circum stances, in c lu d in g  pun itive  damage s itu a t io n s . 
A d d itio n a lly , the s u b s t itu te  allows an employee a d e fin ed  time 
p eriod  in  which to  a sse rt  and p ro te ct  the em ployee 's r ig h ts  to  
defense or  Indemnity, The committee s u b s t itu te  a p p rop ria te ly  
l im its  the defense o f  th ose  r igh ts  to d e c la ra to ry  a c t io n s , f o r  
en forc in g  the r ig h ts  to  d e fen se ; cross claim s f o r  e n fo rc in g  r ig h ts  
to  indemnity where the employer is  named as a p a rty , and an a c tio n  
brought w ithin  one year f o r  en forcin g  in d em n ifica tion  where the 
employer i s  not nomad as a party , with th ese  elem ents, the 
M u n icipa lity  o f  Anchorage supports the b i l l .

A
A ssista n t M unicipal A ttorney

«sei Anns W illia m s , Ix s c u e lv *  A s s is ta n t, M u n ic ip a l Manager** O ff ic e  
Duane udiano, Dsputy c h ie f  e»f P o lio s  
Harry S joberg, R is k  Manager

■•Utx\4osl«7\iMM.ft]M\ir)k

P u b l i c  ^employees



M u n i c i p a l s

A n c h o r a j T O M  P IN K , 
MAYOR

ANCHORAGE, ALASKA 99519-6650 
(907) 343-4545

P.O. BOX 196650

OFFICE OF THE M U N ICIPA L A TTO RN EY

M a rc h  3 ,  1 9 9 2

R e p r e s e n t a t iv e  D a ve  D o n le y  
C h a i r  H o u s e  J u d i c i a r y  C o m m itte e  
A la s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l
Juneau, A la sk a  99801-1182
Re: HB 395 Regarding I n d e m n i f ic a t io n  o f  P u b l ic  Employees
Dear Mr. Donley:
On b e h a l f  o f  t h e  M unicipal  A t t o r n e y ' s  O f f i c e  in  Anchorage and th e  
M u n i c i p a l i t y  o f  Anchorage, I s t r o n g l y  endorse HB 395.
Treatment o f  i n d e m n i f ic a t io n  o f  m u n ic ip a l  o f f i c e r s  and employees,  
p a r t i c u l a r l y  in d e m n i f i c a t i o n  f o r  p u n i t i v e  damages, i s  an i s s u e  we 
f a c e  in  a number o f  c a s e s  handled by our o f f i c e .  Passage  o f  HB 395 
would p r o v id e  c l e a r  a u t h o r i z a t i o n  a l lo w i n g  m u n i c i p a l i t i e s  t o  
e s t a b l i s h  and e n f o r c e  c o n s i s t e n t  proced ures  f o r  a d d r e s s in g  c la im s  
whe^e employee in d e m n i f ic a t io n  i s  a t  i s s u e .
I a p p r e c i a t e  your e f f o r t s  in  d r a f t i n g  HB, 395 and urge your 
con tin ued  d i l i g e n c e  as i t  moves through the  p r o c e s s .  Thank you f o r  
your a t t e n t i o n  t o  t h i s  i s s u e .
S in

Ric McVeigh,
M unicipal  A t t o r n e y
c c :  Speaker o f  the House

G o v e rn o r 's  O f f i c e
ra i\ lu -\<Jonnelly\indBra.ebe/rh
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Date Referred: January 14, 1992 FURTHER REFERRALS: Finance

Dale o f Committee Action: /  '9 ~ ) I

Tlic JUDICIARY Committee considered: HB 396

HOUSE BILL NO. 396 ANTI-VIOLENT CRIME ACT OF 1992

"An Act relating to violent crimes and criminal law and procedure."

HOUSE COMMITTEE REPORT
i
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[ ] have attached amendments(s)
[ ] do pass 
[ ] do not pass 
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Committee
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* STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE
BELL NO. CSHB 396 (JUP)

Revision Date: February 4,1992 Department Affected: Administration
Title: An Act relating to violent crimes and criminal BRU: Public Defender Agency

law and procedures. Component: Public Defender Agency

Sponsor: House Judiciary

Requestor: House Judiciary COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 76.7 79.0 31.4 83.8 86.3 88.9

TRAVEL 2.0 2.1 2 .2 2.3 2.4 2.5

CONTRACTUAL 20 .0 20 .6 2 1 .2 21.8 22.5 23.2

SUPPLIES 1.5 1.6 1.7 1.8 1.9 2.0

EQUIPMENT 2.0 0 0 0 0 0

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS •
TOTAL OPERATING 102.2 103.3 106.5 109.7 113.1 116.6

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 102.2 103.3 106.5 109.7 113.1 116.6

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 102.2 103.3 106.5 109.7 113.1 116.6

POSITIONS:

FULL-TIME 1.0 1.0 1.0 1.0 1.0 1.0

PART-TIME

TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.) 
See Attached.

Prepared by: John B. Salemi, Director___________    Phone: 279-7541
Division: Public Defender Agency_____________ I I ______ / ________  Date: February 4.1992

Approved by Commissioner: Nancy Bear Usera ___________________________
Agency: Administration HUM' Date:

T  7

Distribution (by preparer): Leg. Fin.. Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
Rev 10/07/91 Page 1 of 38/LEG92/02127.KP/1



FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO. CSHB 396 (JUD)

ANALYSIS: (continued)

Many of the provisions contained in this bill are fiscally insignificant. Others, however, will have a fiscal impact on the Alaska 
Public Defender Agency. Additional cases, additional trials, more protracted sentencing hearings all add up to an increased 
work load. It should be noted that the statute of limitations provisions, for example, were introduced in this bill because police 
were complaining that many cases were going unprosecuted because they fell outside of the applicable statute of limitations. 
While neither the police nor the Department of Law have provided statistics concerning the additional cases which might be 
prosecuted, suffice it to say the work load is going to go up, not down.

It is difficult to project the amount of additional work which will be generated by the provisions of this bill. For that reason a 
very conservative approach is taken by this agency in terms of fiscal impact. It is anticipated that one additional attorney will 
be needed in Anchorage to absorb the work created through this bill. This lawyer would travel on an "as needed" basis to 
other office locations.

BUDGET ANALYSIS - CSHB 396 (JUD)

100 - Attorney III (Anchorage) 76.7

200 - Travel 2.0

300 - Contractual
Office Space, Experts 20.0

400 -Supplies 1.5

500 - Equipment (One Time) 2.0

Total 102.2

8 /L E G 9 2 /0 2 1 2 7 .E P /2  P a g e  2  o f  3



P o s itio n  T itle
A tto rn e y  Hi

N o . o f  P o s itio n s Range / Step 
22A

B arg . U n it
PX

1Time Status
PFT

S ta ff M onths 12.0
TYPE OF EXPEND ITURE
Salary
Benefits
Premium Pay
Other

to ta i Persona l Services

56.0
20.7

76.7
Travel
Contractual
Commodities
Equipment
Other

Total Cost
F U N D IN G  SOURCE FOR TO TA L COST

Federal Receipts 1002
G.F. Match 1003
General Fund 1004
I-A Receipts 1007
C1P Receipts 1061
Other

A M OUNT

76.7
2.0

20.0
1.5
2.0
102.2

102.2

Location
EBA

E le c tio n  D is tr ic t
92

Justification
CSHB 396 (JUD ) w ill increase the w ork load o f  the Public Defender Agency.
Its provisions w ill 1) elevate certain crim inal conduct from  m isdemeanor leve l 
to a fe lony classification, 2) elevate certain fe lony conduct to a higher 
c lassfidation o f offense, thereby increasing potential penalties, 3) extend 
significantly the statute o f lim itations fo r  m any crim inal acts, including 
doub ling the period fo r charging crimes against persons and increasing by 
15 years the statute o f lim itations fo r sex offenses against persons under 16 
years o f age, 4 ) create a more severe crim inal penalty fo r certain homicide 
offenses (99 years w ithout paro le ), and 5) m od ify  certain sentencing 
procedures which w ill restrict the court's ability to reduce sentences.

W hile it is d ifficu lt to quantify the extent to which these provisions w ill 
increase the Public Defender case/w ork load , a rea l increase v .ill occur. The 
proposed budget increment (one attorney and associated expenses) represents 
a conservative estimate o f the fiscal impact o f CSHB 396 (JUD).

8 /L iiG 92 /02127B .K P /l

R e q u e s t  F o r  

N e w  P o s i t i o n

AGENCY ADM IN ISTRATION

BRU Public Defender Agency

COM PONENT Public Defender Agency
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FISCAL NOTE
STATE OF ALASKA 

1992 LEGISLATIVE SESSION
B ill No. HB 396

Revision Date:______________________________
Title: An Act relating to violent Crimea and

criminal law and procedure

Department Affected: 
BRU:
Components:

Alaska Court System 
Trial Courts

Sponsor: Judiciary
Requestor: Judiciary

EXPENDITURES/REVENUES: (Thousands of Dollars)

COMPONENT SERIAL NO. [ 000 | 000 I 000 I 768

OPERATING FY 93 FY 94 FYS5 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0 .0 0,0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0 .0 0.0 0 .0 /o.o
FEDERAL FUNDS •-—y
OTHER ■ /

TOTAL 0.0 0.0 0.0 0.0 0 .0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: None

ANALYSIS: (Attach a separate page if necessary) 

No fiscal Impact.

Prepared by: C. S. Christensen 111, Staff Counsel M/ o x — Phone: 264-8228 
m 194/09

Approved by: Arthur H. Snowden, II, Administrative Director 7 
Agency: Alsiska Court System__________________________ Date: 01/23/92
Distribution (by pre parer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency{ies).
Rev 10/90 v Page 1 of 1

i



Revision Date: F e b ru a ry  2 0 , 1992_________ _ Department Affected: D ep a rtm en t o f  L a v__________
Title: " An A ct  r e l a t i n g  t o  c r im e s  o f    BRU: P r o s e c u t io n _____________________________________

a s s a u l t ,  u n la w fu l  e x p l o i t a t i o n  o f  a  Component: A l l __________________________________________
mSponsor: ______ H ouse J u d i c i a r y  C om m ittee  _______________________ ______  ̂ i_____

Requestor: H ouse J u d i c i a r y  C om m ittee  COMPONENT SERIAL NO.  _____________ |
85 th ro u g h  91

EXPENDITURES/REVENUES: (Thousands of Dollars)

F I S C A L  N O T E

S T A T E  O F  A L A S K A  BILL N O .  CSHB 396 (.Tirol ' '
1 9 9 2  L E G I S L A T I V E  S E S S I O N

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - -o~ - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING- (Thousands o f Dolars)
GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

POSITIONS:
FULL-TIME - 0 - - 0 - - 0 - • - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

The D ep artm en t o f  L a w 's  a n a l y s i s  h as b e e n  r e v i s e d  in  a c c o r d a n c e  w it h  th e  H ouse 
J u d i c i a r y  C om m ittee s u b s t i t u t e  f o r  HB 3 9 6 .

s J B lPrepared By: R ic h a r d  I .  P e g u e s , / d i r e c t o r  , Phone; 4 6 5 -3 6 7 2spared By: R^ U<11U rc suea» ,
Division: ___ A d m iry^ a |lv e ^ e r v ^ s  / f d / l j  Date:  February 20, 199,2.

iproved by Commissioner: —Ju rie s  E. (po 1 e,—At.t.Q-DlfiApproved by Commissioner:  C h a r le s  E. f t o l e ,  AttflXIl&y_.Ggne.r.al-------------------------------------------------
Agency: ________D epartm ent o f  Law__________________    Date: F e b ru a ry  2 0 , 1992

Dletribution (by prepared: Leg. Tin.. Legitlativo Sponeor, Requeator, OMB/DBR, Gov. L«gie. Otc., & Impacted Agar.cy(Jee).
Rev 10/7/91 Page 1 of 6



F o r  B i l l / R e s o l u t i o n  N o . CSHB 396 ( JUD)________

CONTINUATION of FISCAL NOTE ANALYSIS

T i t L i :  "A n A c t  r e l a t i n g  t o  v i o l e n t  c r im e s  a n d  c r i m i n a l  la w  a n d
p r o c e d u r e s . 11
T h is  b i l l  m akes n u m e ro u s  c h a n g e s  t o  A l a s k a 's  C r i m i n a l  

C od e i n v o l v i n g  v i o l e n t  c r im e s .  A s e c t i o n - b y - s e c t i o n  a n a l y s i s  
f o l l o w s  b e lo w .

S e c t io n  1 . T i t l e .

S e c t io n  2 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 0 0 ( a )  t o  in c l u d e  w i t h i n  
t h e  c r im e  o f  a s s a u l t  i n  t h e  f i r s t  d e g r e e  r e c k l e s s l y  c a u s in g  s e r i o u s  
p h y s i c a l  i n j u r y  t o  a n o t h e r  b y  r e p e a t e d  a s s a u l t s  u s in g  a d a n g e r o u s  
in s t r u m e n t ,  e v e n  i f  e a c h  a s s a u l t  i n d i v i d u a l l y  d o e s  n o t  c a u s e  
s e r i o u s  p h y s i c a l  i n j u r y .  T h is  am endm ent i s  i n  r e s p o n s e  t o  t h e  
r e c e n t  c o u r t  o f  a p p e a ls  d e c is i o n  i n  S .R .D .  v .  S t a t e . 817 P . 2d 4 8 4  
( A la s k a  A p p . 1 9 9 1 ) .  I t  w i l l  n o t  h a v e  a n  im p a c t  o n  t h e  D e p a r tm e n t
o f  Law b e c a u s e , w h e re  i t  i s  now n e c e s s a r y  t o  p r o v e  s e v e r a l
m is d e m e a n o r s , t h e  am endm ent w i l l  a l l o w  t h e  s t a t e  t o  p r o v e  a s i n g l e  
c l a s s  A f e l o n y ,  i n s t e a d .  T h is  c r im e  u s u a l l y  a r i s e s  when a c h i l d  i s  
s u b je c t e d  t o  r e p e a t e d  p h y s i c a l  a b u s e .

S e c t io n  3 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 1 0 ( a )  t o  in c lu d e  i n  t h e  
d e f i n i t i o n  o f  t h e  c r im e  o f  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  r e c k l e s s l y  
c a u s in g  s e r io u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  b y  r e p e a t e d  a s s a u l t s ,  
e v e n  i f  e a c h  a s s a u l t  i n d i v i d u a l l y  d o e s  n o t  c a u s e  s e r io u s  p h y s i c a l  
i n j u r y .  T h e  r e s u l t  o f  t h i s  am endm ent i s  t h e  sam e a s  S e c t io n  2 ,  
e x c e p t  t h a t  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  i s  a  c la s s  B f e l o n y  
b e c a u s e  o f  t h e  a b s e n c e  o f  a d a n g e r o u s  in s t r u m e n t .

S e c t io n  4 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 2 2 0 ( a )  t o  p r o v id e  t h a t  a
p e r s o n ,  who i s  18 y e a r s  o f  a g e  o r  o l d e r  a n d  who c a u s e s  p h y s i c a l
i n j u r y  t o  a c h i l d  a n d  t h e  i n j u r y  r e q u ir e s  m e d ic a l  t r e a t m e n t  o r  
c a u s e s  p h y s i c a l  i n j u r y  on m ore t h a n  o n e  o c c a s io n  w hen t h e  v i c t i m  o f  
t h e  o f f e n s e  i s  u n d e r  t h e  a g e  o f  10, c o m m its  t h e  c r im e  o f  a s s a u l t  i n  
t h e  t h i r d  d e g r e e . T h e  am endm ent i s  u n l i k e l y  t o  h a v e  a f i s c a l  
im p a c t  b e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e .

S e c t io n  5 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 1 0 ( a )  t o  in c lu d e  i n  t h e  
c r im e  o f  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e  t h e  c o n d u c t  o f  e n g a g in g  
i n  s e x u a l  p e n e t r a t io n  w i t h  a p e r s o n  who i s  u n a w a re  t h a t  a s e x u a l  
a c t  i s  b e in g  c o m m itte d  i f  t h e  o f f e n d e r  i s  a h e a l t h  c a r e  w o r k e r ,  a n d  
t h e  c o n d u c t  o c c u r s  w h i le  t h e  o f f e n d e r  i s  p r o v i d i n g  p r o f e s s i o n a l  
t r e a t m e n t  o f  t h e  v i c t i m .  T h is  am endm ent w i l l  h a v e  l i t t l e  im p a c t  on 
t h e  d e p a r tm e n t  b e c a u s e  o f  t h e  in f r e q u e n c y  o f  t h e  o f f e n s e .

S e c t io n  6. T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 2 0 ( a )  t o  in c lu d e  i n  t h e  
c r im e  o f  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  t h e  c o n d u c t c f  
e n g a g in g  i n  s e x u a l  c o n t a c t  w i t h  a p e r s o n  who i s  u n a w a re  t h a t  a
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s e x u a l  a c t  i s  b e in g  c o m m it te d  i f  t h e  o f f e n d e r  i s  a h e a l t h  c a r e  
w o r k e r ,  a n d  t h e  c o n d u c t  o c c u r s  w h i l e  t h e  o f f e n d e r  i s  p r o v i d i n g  
p r o f e s s i o n a l  t r e a t m e n t  t o  t h e  v i c t i m .  T h e  am endm ent a l s o  a d d s  t o  
t h e  o f f e n s e  o f  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  t h e  c o n d u c t  o f  
e n g a g in g  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  p e r s o n  who i s  u n a w a re  t h a t  a  
s e x u a l  a c t  i s  b e in g  c o m m it te d  (w h e n  t h e  o f f e n d e r  i s  n o t  a  h e a l t h  
c a r e  p r o v i d e r ) . T h e s e  c h a n g e s  a r e  n o t  e x p e c t e d  t o  h a v e  a f i s c a l  
im p a c t  o n  t h e  d e p a r tm e n t .

S e c t io n  7 . T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 2 5 ( a )  t o  in c l u d e  i n  t h e  
c r im e  o f  s e x u a l  a s s a u l t  i n  t h e  t h i r d  d e g r e e  t h e  c o n d u c t  o f  e n g a g in g  
i n  s e x u a l  c o n t a c t  w i t h  a p e r s o n  w ho i s  u n a w a re  t h a t  a  s e x u a i  a c t  i s  
b e in g  c o m m it te d . T h i s  s e c t i o n  i s  n o t  e x p e c t e d  t o  h a v e  a f i s c a l  
im p a c t  o n  t h e  d e p a r tm e n t .

S e c t io n  8. T h is  s e c t i o n  am ends AS 1 1 . 4 1 . 4 5 5 ( a )  t o  in c l u d e  w i t h i n  
t h e  c r im e  o f  u n l a w f u l  e x p l o i t a t i o n  o f  a m in o r  t h e  c o n d u c t  o f  
k n o w in g ly  in d u c in g  o r  e m p lo y in g  a  c h i l d  u n d e r  18 y e a r s  o f  a g e  t o  
e n g a g e  i n ,  o r  p h o t o g r a p h in g ,  f i l m i n g ,  r e c o r d in g ,  o r  t e l e v i s i n g  a 
c h i l d  u n d e r  18 y e a r s  o f  a g e  e n g a g e d  i n  s e x u a l  m a s o c h is m  o r  s a d is m .  
T h is  c h a n g e  s h o u ld  h a v e  n o  f i s c a l  im p a c t  o n  t h e  d e p a r tm e n t .

S e c t io n  9 . T h is  s e c t i o n  p r o v id e s  d e f i n i t i o n s  f o r  t h e  te rra s  " h e a l t h  
c a r e  w o r k e r "  a n d  " s e x u a l  a c t . "

S e c t io n  1 0 . T h i s  s e c t i o n  am ends AS 1 1 . 6 1 . 2 0 0 ( a )  t o  i n c l u d e  w i t h i n  
t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s  i n  t h e  f i r s t  d e g r e e  t h e  
a c t  o f  d is c h a r g in g  a f i r e a r m  fr o m  a  m o v in g  p r o p e l l e d  v e h i c l e .  
C o n s e q u e n t ly ,  " d r i v e - b y "  s h o o t in g s  w o u ld  becom e a c la s s  C f e l o n y  
e v e n  w hen no o n e  i s  i n j u r e d  o r  p la c e d  i n  f e a r  b y  t h e  c o n d u c t .  T h i s  
s e c t i o n  i s  n o t  e x p e c te d  t o  h a v e  a f i s c a l  im p a c t  on t h e  d e p a r t m e n t .

S e c t io n  1 1 . T h is  s e c t i o n  am ends AS 1 1 . 6 1 . 2 0 0 ( d )  t o  p r o v id e  t h a t  a s  
a n  e x c e p t io n  t o  AS 1 1 . 6 1 . 2 0 0 ( a ) ( 1 1 ) ,  a  p e a c e  o f f i c e r  a c t i n g  w i t h i n  
t h e  s c o p e  a n d  a u t h o r i t y  o f  e m p lo y m e n t m ay f i r e  a w eap on fr o m  a 
m o v in g  v e h i c l e .  T h is  am endm ent w i l l  h a v e  n o  f i s c a l  im p a c t  o n  t h e  
d e p a r tm e n t .

S e c t io n  1 2 . T h is  s e c t i o n  am ends AS 1 1 .6 1 . 2 0 0  t o  m ake i t  an 
a f f i r m a t i v e  d e fe n s e  t o  a  p r o s e c u t io n  u n d e r  AS 1 1 . 6 1 . 2 1 0 ( a )  (1 1 )  t h a t  
t h e  p e r s o n  who d is c h a r g e d  t h e  f i r e a r m  fr o m  a m o v in g  v e h i c l e  w as 
e n g a g e d  i n  a l a w f u l  h u n t in g  o r  f i s h i n g  a c t i v i t y  a t  t h e  t i m e .  T h i s  
am endm ent w i l l  h a v e  n o  f i s c a l  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t io n  1 3 . T h is  s e c t i o n  am ends AS 1 1 . 6 1 . 2 1 0 ( a )  t o  i n c l u d e  
k n o w in g ly  s e l l i n g  a f i r e a r m  o r  d e f e n s iv e  w eap o n  t o  a p e r s o n  u n d e r  
18 y e a r s  o f  a g e  w i t h i n  t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s  i n  
t h e  s e c o n d  d e g r e e . T h i s  am endm ent w i l l  n o t  h a v e  a  f i s c a l  im p a c t .
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Se c t i o n  1 4 . T h is  s e c t i o n  am ends AS 1 1 . 6 1 . 2 2 0 ( a )  t o  p r o v id e  t h a t  a 
p e r s o n  c o m m its  t h e  c r im e  o f  m is c o n d u c t  i n v o l v i n g  w e a p o n s i n  t h e  
t h i r d  d e g r e e  i f  t h e  p e r s o n  k n o w in g ly  p o s s e s s e s  a d e f e n s iv e  w e a p o n  
w i t h i n  t h e  g r o u n d s  o f  o r  on a p a r k in g  l o t  im m e d ia t e ly  a d ja c e n t  t o  
a p u b l i c  o r  p r i v a t e  p r e s c h o o l ,  e le m e n t a r y ,  j u n i o r  h i g h ,  o r  
s e c o n d a r y  s c h o o l w i t h o u t  t h e  p e r m is s io n  o f  t h e  c h i e f  a d m i n i s t r a t i v e  
o f f i c e r  o f  t h e  s c h o o l o r  d i s t r i c t  o r  t h e  d e s ig n e e  o f  t h e  c h i e f  
a d m i n i s t r a t i v e  o f f i c e r .  A p e r s o n  21 y e a r s  o f  a g e  o r  o l d e r  i s  
e x e m p te d  fr o m  t h i s  p r o v i s i o n .  T h is  am en dm en t w i l l  n o t  c a u s a  a 
f i s c a l  im p a c t .

S e c t io n  1 5 . T h is  s e c t i o n  am ends AS 1 2 . 1 0 . 0 1 0 ,  t h e  s t a t e ' s  g e n e r a l  
s t a t u t e  o f  t im e  l i m i t a t i o n s  f o r  c r i m i n a l  p r o s e c u t io n s ,  t o  p r o v id e  
t h a t  t h e  c u r r e n t  5 - y e a r  l i m i t a t i o n  w i t h i n  w h ic h  a n  in d i c t m e n t  m u s t 
b e  fo u n d  o r  a n  in f o r m a t io n  o r  c o m p la in t  m u s t b e  i n s t i t u t e d ,  s h a l l  
b e  e x te n d e d  t o  10 y e a r s  f o r  t h e  f o l l o w i n g  f e l o n i e s :

M a n s la u g h t e r
C r i m i n a l l y  N e g l ig e n t  H o m ic id e  
A s s a u l t  i n  a n y  d e g r e e  
K id n a p p in g  a n d  C u s t o d i a l  I n t e r f e r e n c e  
A r s o n  i n  t h e  f i r s t  d e g r e '
S e x u a l A s s a u l t  i n  a n y  d e g r e e
S e x u a l A b u s e  o f  a M in o r  i n  a n y  d e g r e e
I n c e s t
U n la w f u l  E x p l o i t a t i o n  o f  a M in o r  
R o b b e r y , E x t o r t i o n ,  o r  C o e r c io n

C o n s e q u e n t ly ,  t h e r e  w i l l  b e  n o  f i s c a l  im p a c t  f o r  a t  l e a s t  5 
y e a r s .  A lt h o u g h  in f o r m a t io n  t h a t  w o u ld  i n d i c a t e  how m any c r im e s  go 
u n c h a rg e d  u n d e r  t h e  c u r r e n t  5 - y e a r  l i m i t a t i o n  i s  n o t  a v a i l a b l e ,  t h e  
d e p a r tm e n t  d o e s  n o t  a n t i c i p a t e  t h a t  t h i s  a m e n d m en t w i l l  h a v e  a 
s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t io n  1 6 . T h is  s e c t i o n  am ends AS 1 2 .1 0 . 0 2 0  t o  p r o v id e  t h a t  e v e n  
i f  t h e  g e n e r a l  t im e  l i m i t a t i o n  f o r  b r i n g i n g  a p r o s e c u t io n  h a s  
e x p ir e d ,  a p r o s e c u t io n  f o r  a s e x  o f f e n s e  c o m m it te d  a g a i n s t  a  p e r s o n  
u n d e r  t h e  ag e  o f  18 may be com m enced a t  a n y  t i m e .

S e c t io n  1 7 . T h is  s e c t i o n  am ends AS 1 2 . 5 5 . 0 2 5 ( e )  t o  c l a r i f y  t h a t  a 
p e r s o n  c o n v ic t e d  o f  tw o  o r  m o re  c r im e s ,  i n c l u d i n g  m u rd e r  i n  t h e  
f i r s t  d e g r e e , may be s e n te n c e d  t o  c o n s e c u t iv e  s e n t e n c e s  i n  e x c e s s  
o f  t h e  te r m  o f  im p r is o n m e n t  f o r  t h e  m u rd e r  c o n v i c t i o n .  T h i s  i s  a 
s e n t e n c in g  p r o v i s i o n  a n d  w i l l  n o t  h a v e  an  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t io n  1 8 . T h is  s e c t i o n  am ends AS 1 2 .5 5 . 0 2 5  t o  p r o v id e  t h a t  t h e  
p re p o n d e r a n c e  o f  t h e  e v id e n c e  s t a n d a r d  o f  p r o o f  a p p l i e s  t o
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