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Kenai Chamber of Commerce
402 Overland
Kenai, Alaska 99611

(907) 283-7989

KENAI CHAMBER OF COMMERCE

RESOLUTION 9 2 - 2

RESOLUTION IN SUPPORT OF HOUSE BILL 367

WHEREAS, The Kenai area is deemed by its citizens as a law
abiding area, and

WHEREAS, drug usage degrades the way of life 1in any area
where it exists, and

WHEREAS, strong anti drug laws are supported to suppress
drug activity within Alaska, and

WHEREAS, House Bill 367 will address the closing of a
loophole in the present day drug enforcement Ilaws,
and

WHEREAS, the Kenai Chamber of Commerce represents a large
number of businesses and organizations in the Kenai

area.

NOW THEREFORE BE IT RESOLVED THAT THE KENAI CHAMBER OF
COMMERCE supports House Bill 367.

Approved by the Board of Directors of the Greater Kenai
Chamber of Commerce, Kenai. Alaska on this o//s Day of
February 199

Attest
Joilliii 1
President tr Cf */ tn- ul
Kenai Chamber of Commerce Eleanor Thomson



Alaska State Legislature

130 Svard Street, Suite 218

_ _ Jureay, Aladka 99801-2196
Legislative Research Agency Brore 452901
Faxg 463351

February 14, 1991

VEMCRANDUM
TO:  Representative Jim Zawacki

FROM: Christine M.Cheff
Legislative Analyst

RE.  Controlled Substances - Does Ingestion Equal Possession?
Research Request 92.132

You asked if any states have laws which provide that a person who ingests a
controlled substance may be criminally convicted for possession of that

substance.

Although we conducted a computer search of the statutes for all 50 states and
a random manual search of the statutes in approximately 15 states, we were
unable to find any statutorY provisions pertaining to this issue. ~ There is
a Montana statute “which states that a person commits the offense of criminal
possession of a toxic substance if he or she inhales or ingests substances such
as: glue, fingernail polish, chemical solvents, paint” and paint thinners
(Attachment A).  This law does not apply to controlled substances however.

We also_reviewed opinions for several court cases in which the key issue was
possession of a controlled substance. In general the courts have found that
Bossesslon of a controlledsubstance must be either actual orconstructive to
e considered a crime.2 Actual possession means that a person has physical
control of a substance, while a person who merely knows of the presence and
nature _of a controlledsubstance may be said to have constructive

possession.3. In 1983 the Kansas Supreme Court (659 P2d 208& ruled that once
Ingested a control led substance cannot be controlled, possessed, used, disposed

Research conducted in West Publishing Company's WESTLAW service and the

statute) for: Alabama, California, Colorado, Connecticut, Florida, Hawaii,
ldaho, ‘Massachusetts, Minnesota, Montana, Nevada, New Jersey, Oregon, South
Dakota and Texas.

NJords and Phrases, West Publishing Co., Vol. 33, pp. 149 - 150.
2Black's Law Dictionary, 6th Edition (1990).
4Vords and Phrases
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of or cause harm (Attachment B).B . As you know, that opinion has been cited
and affirmed in subsequent case*, including the 1991 Alaska Court of Appeals

case State v. Thronsen (809 P2d 941).

Please let us know if we can be of further assistance on this or any other
matter.

Attachments

232 Kan. 831, 650 P2d 208 (1983).

5State v . Flinchpaugh,
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45-9-116 CRIMES

45-9-116. Imitation dangerous drugs — exemptions — rules. ®
Sections 45-9-111 through 45-9-115 do not apply to: |

(a) a person authorized by rules adopted by the board of pharmacy
possess with purpose to sell or sell imitation dangerous drugs;

(b) law enforcement personnel selling or possessing with purpose to s-
imication dangerous drugs while acting within the scope of their employmer
and

(c) a person registered under the provisions of Title 50, chapter 32, pa
3, who sells, or possesses with purpose to sell an imitation dangerous drugf
use as a placebo, by that person or any other person so registered, in the coi
of professional practice or research. «.T

(2) The board of pharmacy shall adopt, amend, or repeal rules in accor
ance with the Montana Administrative Procedure Act to authorize the '
session with purpose to sell or sale of imitation dangerous drugs whenever j
determines that there is a legitimate need and that the drugs will be used fo:
a lawful purpose.

History: En. Sec. 6, Ch. 451, L. 1983; amd. Sec. 1, Ch. 247, L. 1983; amd. Sec. 20, C~
3,L.1985.

45-9-117 through 45-9-120 reserved.

‘e it

45-9-121. Criminal possession of toxic substances — penalty. (1)i
person commits the offense of criminal possession of a toxic substance if 1
inhales or ingests or possesses with the purpose to inhale or ingest, for tl
purpose of altering his mental or physical state, any substance with toxic
effects that is not manufactured for human consumption or inhalation”;
including but not limited to glue, fingernail polish, paint and paint thinnersj|
petroleum products, aerosol propellants™and chemical solvents.

(2) The provisions of subsection (1) do not apply to a bona fide institution!
of higher education conducting research with human volunteers pursuant 1
guidelines adopted by the institution or any federal or state agency.

(3) A person convicted under this section shall be imprisoned in the countyi
jail for a term not to exceed 6 months or be fined an amount not to exceed!
S500, or both.

(4) The youth court has jurisdiction of any violation of subsection (1) by aj
person under 18 years of age.

History: En. Sec. 1, Ch. 482, L. 1983.

45-9-122 through 45-9-124 reserved.
o

45-9-125. Continuing criminal enterprise — penalty. (1) A personh
who engages in a continuing criminal enterprise is guilty of a crime and upon f
conviction is punishable by a term of imprisonment and a fine not exceeding 5
two times those authorized for the underlying offense. For purposes of this '
subsection, a person is engaged in a continuing criminal enterprise if:

(a) the person violates any provision of this chapter that is a felony; and”

(b) the violation is a part of a continuing series of two or more violations =
of this chapter on separate occasions:
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208 Kan.

232 Ken 831 |
STATE of Kansas, Appellant, I|

*

Vv
Janet P. FLINCHPAUGH, Appellee.
No. 54756,

Supreme Court of Kansas.
Feb. 19, 1983

.The defendant was charged with pos-
session of cocaine and following a prelimi-
narg hearing where the magistrate_found

robable cause, defendant moved to dismiss.

he District Court, Dickinson County, John
F. Christner, J,, sustained the defendant’s
motion to dismiss and the State appealed.
The Supreme Court, Floyd H. Coffman,
District Jud[qe Asagned, hield that evidence
of & controlied substance assimilated in de-
fendant's blood did not establish possession
of that substance, nor was it adequate cir-
cumstantial evidence to show prior posses-
sion by defendant.

Affirmed.

1. Drugs and Narcotics =63, 64

~ Possession of controlled Substance re-
quires havmg control over substance with
Knowledge of and intent to have such con-
trol:  kriowledge of the presence of con-
trolled substarice as embraced within the
concept of Rhysmal control with intent to
exercise such control is essential

2. Drugs and Narcotics «=63 o

"Control," as used in statute making it
unlawful for any person to possess or con-
trol any narcotic’ drug, is given its ordinary
meanirig, namely, to exercise restraining or

directing influence over.
Se pudlication Words and Prresss
a%?inl lons Jucdad o ad

3. Drugs and Narcotics <t=63

659 PACIFIC REPORTER, 2d SERIES

of the substance within statutory prohibi-
tion. K.S.A. 60-4127a.
Se publication Worcks and Rrreses
~other judidal corstructios ad
definitions.

4. Criminal Law .c:552§l) o

"Circumstantial evidence" is evidence
that tends to prove a fact in issue by prov-
Ing other events or circumstances “which,
according to common experience of man-
kind, are”usually or always attended by the
fact inissue, and therefore affords basis for
reasonable inference by jury or court of the
occurrence of fact in iSsue.

Se ication Words ad Rvass
for other judical corstructios ad
cHfintios.

5. Criminal Law g»561(1)

In criminal prosecution, ~ defendant
must be proven quilty beyond reasonable
doubt of each elémenit of"crime charged.
US.CA. Const.Amend. 14

"6. Drugs and Narcotics *=64

. Knowledge is essential ingredient of
crime of illegal possession of controlled sub-
stance; deféndant must know of presence
of controlled substance.  KSA. 65-
4107(b)(5), 65-4127a.

1. Dru?s and Narcotics &4

Infent to possess, to appropriate the
dru? to oneself, constitutes requisite mental
attitude for conviction of possession of a
controlled substance. K.S.A. 65M127a.

8. Drugs and Narcotics *=»117 _
. Discovery of drug in person's blood is
circumstantial evidence tending to prove
prior possession of drug, but iS not suffi-
cient evidence to establish guilt beyond rea-
sonable doubt, since the drug mlgiht have
been injected involuntarily, Or introduced
bg 'ﬂlzf?lce, Into defendant's system. K.S.A.
-4127a.

9. Drugs and Narcotics «=117 _
Evidence of controlled substance assim-

Once controlled substance is within al ilated in defendant’s blood did not establish
person’s system, power of person to control,! possession of that substance, as defined by

possess, Use, dispose of, or cause harm is at| Statute making it unlawful for any p
J an end, and thus presence of the substance! to possess or distribute any narcofic_drug,

erson

in the blood is not "possession” or "control” i nor was it adequate circumstantial evidence
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STATE v. FLINCHPAUGH Kan. 209
Cll« as. 659 Pad 208 (Kan. 1983)

to show prior possession by defendant, since
prosecution failed to estaplish that defend-
ant ever knowmgl% had control of con-
trolled substance. “K.S.A. G5-4127a.

10. Drugs and Narcatics ©=117

In prosecution for possession of con-
trolled substance based,on evidence of con-
trolled substance assimilated in defendant's
blood, other cor_roboratln(ta evidence, con-
hined with positive blood test could be suf-
ficient evidence to prove quilt beyond rea-
sonable doubt, dependlng on probative val-
hjfz%f corroborating evidence. K.SA. 65-

a

11, Drugs and Narcotics C=>63

Purpose_ of Uniform Controlled Sub-
stances Act is to requlate drug traffic, and
once controlled substance is in, human sys-
tem it is beyond control which the Act
contemplated;” therefore, without proof of
person’s k_nowled?eable prior possession of
drug, punishment for presence of drug in
person’s system is not consistent with™de-
sign of the Act. KSA. 65-4101 et seq.

Syllabus by the Court

1. Possession of a controlled substance
requwes having control over_the substance
with knowledge of and the intent to have
such control. “Knowledge of the presence of
the controlled substance with g intent to
exercise control is essential.

2. Control as used in K.S.A. 65-1127a
means to exercise a restraining or directing
Influence over the controlled Substance.
3. Once acontrolled substance is with-
In a person’s system, the power of the per-
son 10 control, possess, use, dispose of, or
cause_harm is at an end. The drug is
assimilated by the body and the ability to
control the dfug is beyond human capabili-
ties. Presence 0f the substance in the blood
IS.not possession or control of the substance
within K.S.A. 65-4127a.

4. Circumstantial evidence is evidence
that tends to prove a fact in issue by prov-
ing other events or circumstances “which
according to the common experience of
mankind; are usually or alwa)(s attended by
the fact in issug, and therefore affords a

basis for a reasonable inference by the jury
or court of the occurrence of the fact in
ISSUe. Casesy V. Phillips Plgellne Co., 199
Kan. 538, Syl. 116, 431 P.2d 518 (1967).

5 In a criminal prosecytion, the de-

endant must be proven guilty beyond a
reasonable doubt of each “element ‘of the
crime charged. State v, Douglas, 230 Kan.
744, Syl. 171, 640 P.2d 1259 (1 8?.
. 6. Discovery of a controlled substance
In.a person's ploodstream is circumstantial
evidence tending to prove_ prior possession
of the substance, but it is not sufficient
evidence to establish quilt beyond a reason-
able doubt of Bossesswn or control of the
substance. A blood test alone fails to es-
tablish knowledge of the presence of the
substance and thie intent to exercise control
over the substance. .

1. The purpose of the Uniform Con-
trolled Substances Act is to control illicit
and legitimate drug traffic. Once a con-
trolled "substance is'n the bloodstream it is
beyond the control which the uniform act
contemplated.

—

Keith D. Hoffman, County Atty., arqued
the cause, and Robert T, Stephan, Atty.
Gen,, was with him on brief for appellarit.

No appearance by appellee.

FLOYD H. COFFMAN, District Judge,
Assigned:

The State of Kansas appeals the dismissal
of its prosecution against Janet Flinch-
paugh for possession 0f cocaine, its salts,
Isomers, and salts.of isomers, pursuant to
KS.A. 65-4127a and K.S.A. 65-4107(6)()
Possession of cocaine is a class C. felany.
The defendant was charged with involun-
%,ary manslaughter in a ‘separate prosecu-
jon,

. Following a preliminary hearin% the mag-
istrate found probabie cause. The defen

ant moved to dismiss and the parties stipu-
lated to these facts. Janet Flmch,pau%w,
while driving in Abilene, Kansas during the
late _evenlng hours of November 13, 1981,
was involved in an automobile collision. As
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a result of the |mgact, the driver of the
other car dlied. Defendant suffered injuries
and was taken [o the hospital where she
consented to the drawing of her blood.
Samples of her bl?od were sent_to the Kan-
sas Department or Health and Environment
in Topeka, _Cocame and/or benzoylec%onme
was found . in the blood, samPIes. B nzoy-
lecgonine is a metabalite of cocaine. In
order for traces to be in the blood, cocaine
must first have_been present. The State
had no direct evidence of how or when the
chemicals were introduced info the defend-
ant's ssystem. The charge of #OSSGSS_IOH 15
based Solely on the result of the testlnc[; of
the d%fendant’s blood. The trial c?urt, ak-
Ing the case under advisement oIIowmg
oral argument, observed: {Al controlle

substanCe In the system contrals the body
and it is impossibleto control the substance
once In the bloodstream.” "Later, by memo-
randum decision, Judge Christner sustained
the defendant’s motion to dismiss statin

) [a(] human be_ln? does ot nossess a narcof:
IC rug which is Tocated in [iis bloodstream,

The State a&oeals the dismissal through
K.SA. 22-3602(b )(1), and (b)(3). (Jurisdic-
tion is taken under the former.

The State's information charged the de-
fendant with unlawfully, feloniously, an
willfully possessing or “having under her
control“cocaine,_its salts, Isomers; and salts
of Isomers, The relevant statutes are
K.SA. 65-4127a and K.S.A. 65”107(a) and

)

A 'JExcept as authorized by the uniform
controlled substances act, it shall be un-
lawful for any person to manufacture,
possess, have ‘under his control, possess
with intent to sell, sell, prescribe, admin-
Ister, deliver, distribute, dispense or com-
pound any opiates, opium Or narcotic
drugs. Any person who violates this sec-
tion” shall be quilty of a class C felony,
except that, “upon conviction for the
second offense,” such person shall be
quilty of a class B felony, and upon con-
viction for a third or subsequent offense,
such person shall be %unty of a class A
felony, and the punishment shall be life
imprisonment. S

“(a) The controlled substances listed in
this section are included in schedule 11;

Kan.

659 PACIFIC REPORTER. 2d SERIES

"(b) any of the,follome substances,
*except those narcotic drugs fisted in other
schedules, whether produced directly or
Indirectly hy extraction from substances
«f vegetable origin or independently by
means of chemical synthesis or by combi-
nation Ji extraction ‘and chemical synthe-
Sis: ..

(5)  cocaing, its salts, isomers and salts
of ‘isomers.

[_1‘] These statutes are similar to the
Uniform Controlled Substances Act. This
court in State v. Faulkner, 220 Kan. 153,
156, 551 P.2d 1247 (1976), in an opinion by
Chief Jistice Fatzer, observed:
"The Uniform Controlled Substances Act,
(K.S.A. 65-4101 et seq,) does not define
"possession.’ (See K.S. .21%102P[12]. In
tate v. Neal, 215 Kan. 737, 529 P.2d 114,
we defined ‘possession, citing PIK Crimi-
nal, Ch. 53.00, at p. 69 (1971?:
"'Possession.  Having control over a
place or thing with knowledge of and the
Intent to have such control. _State V.
Metz, 107 Kan. 593, 193 P. 177 51920):
City of Hutchinson v. Weems, 173 Kan.
452, 249 P.2d 633 (1952)....
"... Knowledge signifies awareness
and is a requirement” for 'possession.
' *Knowledge of the presence of a nar-
cotic. or danigerous drug as embraced
within the concept of, physical control
with the intent to exercise Such control is
essentill ' (28 CJ.S. Drugs and
5\I3a5r<59tllcs Supplement, § 160 [1974],

Justice Burch, in a_case conceming al-
leged unlawful possession of liquor, wrote:
"[Clorporeal possession is the c,ontmumgi
exercise of a claim to the exclusive use 0
a material thmg. The elements of this
possession, are, first, the mental attitude
of the claimant, the intent to possess, to
aPproprlate to oneself, and second, the
erfective realization of this_attitude."
State v. Metz, 107 Kan. 593, 5%, 193 P.
177 (1920).
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The editors of PIK Crim2d 64.06 in
defining Unlawful Possession cf a Firearm
—Felony, added to the requirement in the
statute (K.S.A. 21-4204) that the element
of “possession of the ‘firearm” be done
"knowingly,” commenting;

This construction of the word ‘posses-

sion’ is, consistent. with m%ny ansas

cases which recognize that the elements
of possession reguire a mental attitude
that the possessor Intendled to possess the

Prop,erty In question and to appropriate it

0 himself." _See State v. Metz, 107 Kan.

593, 193 P. 177, and CI'[X of Hutchinson v.

Weems, 173 Kan. 452, 249 P.2d 633 (1952).

[2] "‘Control, as used in [the] statute
making it unlawful for any person_ to pos-
$ess or control any narcotic drug, IS given
its ordinary meaning, namely, {0 exércise
restraining”or directing influénce over ...
Speaks v.”State, 3 M .A[jop._371, 239 A2d
gd 018%1) Black's Law Dictionary 298 (5th

[3] Once a controlled substance is within
a person's system, the power of the person
fo-control, possess, use, dispose of, or cause
harm Is at an end. The drliq 15 assimilated
by the body. The ability to control the
drug 1s beyond human capabilities. The
esséntial elément of control is ahsent. Evi-
dence_of a controlled substance after it is
assimilated in a person's blood does not
establish _possession or control of that sub-
stance. The Court of Special Appeals of
Maryland has agg_reed: R
“Once a narcatic drug is injected into the
vein, or swallowed “orally, we think it
apparent that it is no longer within ‘one's
control or held at ‘one’s disposal.’ And it
would likewise be beyond the taker's. abil-
Ity to exercise any festraining or direct-
ing influence overit. Consequently, ance
the drug is Ingested and assimilatéd into
the taker's bodily system, it is no longer
within his control “and/or gossessmn n
the sense contemplated by Section 277."
Franklin v. State, 8 Md.App. 134, 135, 258
692%)767 (1969), cert, denied 257 Md. 733
See State V. Downes, 31 Or.App. 1183, 572
P.2d 1325 19775 and State V. Yunez, 89
N.M. 397, 553 P.2d 252 (Ct App. 1976).

e-a=Sg)_
The State also contends the loresence of a
controlled substance in one's bloodstream is
sufficient circumstantial evidence alone to
Prove_ possession of the substance at the
time immediately before *he substance was
introduced into"the person's system. I
other words, the person .must have pos-
sessed the drug before it was ingested.

In Franklin v. State, 8 Md.App. 134, 258
A2d 767, the defendant was brought to a
hospital In & semi-conscious state. ~Several
hours later he acknowledged he had taken
heroin; the treating doCtor testified the
defendant's condiition was entirely compati-
ble with having had an overdose of heroin;
and this evidence was held sufficient to
support a conviction for possession of her-
oin.

In State v. Yanez, 89 N.M. 397, 553 P.2d
252, the defenclant was convicted of posses-
sion of morphine. The defendant was ob-
served bY police participating in what was
thought to be a drug sale. Atter the occur-
rencé, the defendant purchased two h;{po-
dermic needles and went to a service station
restroom.  There police found one of thee
needles which they believed the defendant
had used. Marks on the defendant's arm
were thought to be from use of the needle.
Defendant” was arrested for possession of
heroin and transported to a hospital where
a Urine test revealed the presence of mor-
phine.  The court found the evidence suffi-
cient to support the conviction.

In State v. Downes, 31 OrApp. 1183 572
P.2d 1325, an undercover police officer saw
a third person inject phencyclidine (PCP)
into the defendant's arm. * The Oregon
Court of Appeals held this was use but not
possession of the drug, noting Oregon had
one criminal statute for “use,” and another
statute for "possession” of dangerous drugs.

[4]  Circumstantial evidence is evidence
that"tends to prove a fact in issue by prov-
ing other events or circumstances “which
according lo the common experience of
mankind, are usually or alwa¥s attended by
the fact in issue, and. theretore affords a
basis for a reasonable inference by the jury
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or court_of the occurrence. of the fact in  Annotated, p. 197 (1979), is to requlate the
issue._ Casev V. Phillips Plgellne Co, 19 drug traffic. The Commissioners on Uni-
Kan. 538, Syl. 16, 431 P.2d 518 (1967). form State Laws explained:

[gj In a criminal prosecution, the de- . “The Uniform Controlled Substances
fendant must be proven quilty beyond a  Act is designed to supplant the Uniform
reasonable doubt oOf each elernent of the  Narcotic Drug Act adopted by the Na-

crime charged. Fourteenth Amendment of  tional Conference of CommisSioners on
the United States Constitution; In re Win-
ship, 397 U.S, 358, 25 L.Ed.2d 3GS, 90 S.Ct.
1068 (1970); State v. Douglas, 230 Kan. 744,
640 P2d 1259 (1982).

[6, 7] Returning,to the definition of pos-
session, knowledge is an essential |n?red|ent
of the crime of llegal possession of a con-
trolled substance. ~ The defendant must
know of the presence of the controlled sub-
stance. State V. Faulkner, 220 Kan. at 156,
551 P.2d 1247, The intent to possess, to
appropriate the druP to.oneself, constitutes
the requisite mentar attitude for conviction
of possession.  State v. Metz, 107 Kan. at
596, 193 P. 177.

[8-10] Discovert' of a drug in a person's
blood IS circumstantial evidence tending to
prove prior possession of the drug_ but it is
not sufficient evidence to establish™ quilt
beyond a reasonable doubt. The ahsence of
Proof to evince knowledgeable possession is
he key. The drug mlttqht have been m*_ect-
ed involuntarily, or infroduced_by artifice,
Into the defendant's system. The prosecu-
tion did not establish that defendant ever
knowmgIY had control of the cocaine,
None of the courts in the three cases Cited
Brewously upheld; possession  convictions
ased onthe ph;(SlcaI condition of the de-
fendant alone. In the narrow holding of
this case, we find that evidence of a con-
trolled substance assimilated in one's blood
does not establish possession of that sub-
stance as defined by K.S.A. 65-4127a, nor is
It adequate circumstantial evidence to show
prior possession by that B_erson. _Other cor-
roborating evidence combined with positive
results of a blood test couid be sufficient
evidence to prove quilt beyond a reasonable
doubt degendmg on the probative value of
the corraborating evidence.

[I”] The purpose of the Uniform Con-

trolled Substances Act, 9 Uniform Laws

Uniform States Laws in 1933, and the
Model State Drug Abuse Control Act,
relating to depressant, stimulant, and hal-
lucinogenic drugs, ?romulgated in 1966,
With The enactment of the new Federal
narcotic and dangerous drug_law, the
Comprehensive Drug Abuse “Prevention
and Control Act of 1970' éPubllc Law
91-513, short title ‘Controlled Substances
Act [21 USCA. § 801 et seq]), it Is
necessary that the States update and re-
vise their narcotic, marihuana, and dan-
gerous drug laws.

"This Uniform Act was drafted to
achieve uniformity between the laws of
the several States and those of the Feder-
al government. It has been designed to
cormplement the new Federal narcotic and
dangerous drug legislation and provide
an nterlocking trellis of Federal and
State law to enable government at all
levels to control more effectively the
drug abuse problem. _

“The exploding drug abuse problem in
the past ten yedrs haS reached epidemic
pro?_ortlons. No longer Is the problem
confined to a few major cities or to a
particular economic group.  Today it en-
compasses almost ever)( nationality, race,
and economic level. [t has moved from
the major urban areas intg the suburban
and even rural communities, and has
Lr?a_nlfested itself in every State in the

nion.

"Much of this magqr increase in drug
use and abuse is atfribufable to the in-
creased mobility of our citizens and their
affluence,  As'modern American society
becomes increasingly mobile, drugs clan-
destlneIY manufactired or illegally di-
verted from legitimate channelS in one
part of a State are easnﬁ transPorted for
sale to another part of that Slate or even
to another State. Nowhere is this mobili-



STATE EX REL STEPHAN v. PEPSI-COLA

Kan. 213

Clleas, 659 P26 213 (Kan. fStfT)

tv manifested with greater impact than J., denying State’s motion for sum_fﬁ_'ci_r_y

in the legitimate pharmaceutical indus-
try.  The Tines of distribution of the prod-
ucts of this major national industry cross
I and out of a State innumerablé times
during the manufacturing or distribution
processes.  To assure thé' continued free
movement of controlled substances be-
tween States, while at the same fime
securing such States against drug diver-
sion from legitimate sources, It becomes
critical to approach not only the control
of illicit and legitimate traffic in these
substances at the national and intermna-
tional levels, but also to approach this
problem at the State aid local level on a
uniform basis." 9 U.LA. at 188

Once a controlled substance is in the hu-
man system it is be%/ond the control which
the uniform act contemplated. The delete-
rious effects of the drug are already in
Rrogress. What the act Seeks to prevent

as occurred.  The "controlled substance™ is
no Jonger susceptible to the control the act
seeks {0 rePulate. Without proof, of a per-
son's knowfedgeable prior possession of the
drug, punishment for_ presence of the druﬁ
In & person's system is not consistent wit
the design of the Uniform Controlled Sub-
stances Act.

We affirm dismissal by the trial court

220 Kan 88
STATE of Kansas, ex rel., Robert T.
STEPHAN, Attorney General,
Appellant,

V.

PEPSI-COLA GENERAL BOTTLERS.
NC., Appellee.

No. 54813,
Supreme Court of Kansas.
Feb. 19, 1983,

Appeal was taken from an order of the
Shawnee District Court, James M. MacNish,

iqument against soft drink bottler for vio-
ation of Trading Stamﬁ Act. The Supreme
Court, Herd, J. held that: (1§ appeal from
trial court's order denying State’s motion
or summary judgment and enterlntq Jud%-
ment for soft drink bottler was nof’ moot;
(2) Act was a%pllcab_le to promotion by soft
drink bottler by which bottle caps were
redeemed for prizes and/or money, where
bottle caps were fumished to others at least
in part in con{unctlon with sale of bottler's
products; bottle caps constituted “other
similar devices" within meanln% of Act:
and (3) promotion aid not violate Act, under
exception stating that Act would not apply
to any hottle cap redeemed for "one speci-
fied and particular product not manufac-
tured or packed by the manufacturer or

packer."
Affirmed.

—

L Appeal and Error <=843(1)
_Supreme Court will_not consider and
decide questions when its decision would
not be applicable to an¥ actual controversy
and. where judgment itself would be una-
vailing; at same time, however, an appeal
will only be dismissed when it clearly and
convincingly appears actual controvers?/ has
ceased and"only judgment which could be
entered would he ineffectual for any pur-

ose.
2 Injunction =4 o
When Pro_perly applied; an injunction
operates only in futuro, and not to'provide
r%h&];lfor past or completed acts. K.S.A.

3. Appeal and Error <s=790()

Where need for an mgunctlon has
ceased Supreme Court will nof review mer-
its of issue on appeal. K.S.A. 60-901.

4 Injunction 12,16
To obtain injunctive relief from pro-
spective injury it must be shown that there
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DEFENDANT MAY NOT BE CONVICTED OF POSSESSION OF
COCAINE WHEN COCAINE IS IN DEFENDANTS BODY.

ThB'Araska "6othd-sf-Appeals ruled that a defendant could not be
convicted of possession of cocaine (misconduct involving controlled
substances in the fourth degree, AS 11.71.040(a)(3)(A), a class C
felony) based on the presence in the defendant’s blood of cocaine
that the defendant had ingested before arrest. It accordingly
affirmed the trial court’'s dismissal of the count of : i indictment
alleging that .Thronsen had possessed cocaine in his body. The
Nappeals court relied on cases from other states holding "that
possession implies control, and that a person with a drug in his or
...her body no longer has the necessary control. . Fe oo

State v. Thronsen. 809 P.2d 941 (Alaska App. 1991)

The court’s decision is not clearly contrary to the language of
AS 11.71.040(a)(3)(A), which merely uses the term "possesses”. The
decision also does appear to be consistent with the case law from
other states. Nevertheless, it seems illogical to punish a person
possessing a drug for personal use before it is used,.but not to .
punish that person when he or she has just used it!" Legislative

review is recommended. ' .......

-17-
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STATE v. THRONSEN

Alaska

Citeu 809 pod Al (AUaluApp. 1991)

an even simpler answer to the state’s argu-
ment is that the motion is not a separate
cause of action at all. Rauier, because
Danielson's motion was properly filed un-
der Criminal Rule 35(@), it is a component
part of the original criminal case; as such,
it seeks relief that is within the scope of
the court's sentencing authority to give.
We concur with the reasoning of the South
Dakota Supreme Court in State v. Piekko-
la, 90 S.D. 335, 241 N.W.2d 563 (1976), a
case in which the court ordered reimburse-
ment of a fine paid pursuant to a conviction
under an unconstitutional statute. The
court stated:

[T]he State contends that the doctrine of
sovereign immunity bars this action.
Sovereign immunity, however, is a doc-
trine properly invoked in questions of
suit and liability for tort as in Conway v.
Humbert, 1966, 82 S.D. 317, 145 N.wW.2d
524, or in questions of contract (see M ul-
len & Rouke v. Dwight, 1919, 42 S.D.
171, 173 N\W. 645). It is not an issue in
the case presently before us. To petition
for the return of a fine and of costs
imposed on the basis of unlawful authori-
ty is no more a suit against the state
barred by sovereign immunity than to
petition or file for the return of money
paid to the government as income tax in
excess of the amount due. To make
more of the action than that offends com-
mon sense and severely distorts the im-
age of justice as fairness.

Id. 241 N.w.2d at 564. Danielson’s Rule
.JS(@ motion for return of his fine is not
| barred by sovereign immunity because it is

in action against the state,
iv.'The judgment of the district court is
IQ?FFIRMED.

XANNHEIMER, J., not participating.
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fenvjl
. W recover fine monies paid under an

STATE of Alaska, Appellant,
V.
Earl J. THRONSEN, Appellee.
No. A-3431.

Court of Appeals of Alaska.
April 26, 1991.

Defendant was convicted of possession
of cocaine following a jury trial in the
Superior Court, Fourth Judicial District,
Fairbanks, Richard D. Saweli, J., and he
appealed. The Court of Appeals, Coats, J.,
held that defendant could not be convicted
of possession of cocaine “in his body."

Affirmed.

Drugs and Narcotics «=63

A defendant may not be convicted of
possession of cocaine "in his body”; a per-
son who has cocaine in his body has no
control over the cocaine and therefore does
not have possession. AS 11.71.040(a)(3)(A).

Rich'»rd J. Ray, Asst. Dist. Atty., Harry
L. Davis, Dist. Atty., Fairbanks, and Doug-
las B. Baily, Atty. Gen., Juneau, for appel-
lant.

J. John Franich, Asst. Public Advocate,

Fairbanks, and Brant McGee, Public Advo-
cate, Anchorage, for appellee.

OPINION

Before BRYNER, CJ., COATS, J., and
ANDREWS, Superior Court Judge.*

COATS, Judge.

On November 8, 1989, the police served a
search warrant on a house in Fairbanks

unconstitutional statute would more nearly
resemble the common law action for money
had and received. _

Id. 335 N.E2d at 7 (citation omitted).

*Sitting by assignment made pursuant to article
IV, section 16 of the Alaska Constitution.
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which was rented by Earl J. Thronsen's
brother. The police described the residence
as a “crack house"—a place where people
regularly go to congregate and use cocaine.
The warrant authorized the police to look
for cocaine, cocaine. paraphernalia, and the

_ingredients for making the "crack” form of
cocaine.

Thronsen was in the house when the
search warrant was executed. He was ly-
ing face down on a couch in the ||vm%
room; his hands were beneath him. |
appeared to the police officer conducting
the search that Thronsen was hiding some-
thing underneath his hands. Whenthe
lice Searched the couch, they
ringe underneath a cushion where Throf-
seni had been lying. Thronsen’s hands had
been at the place Where the cushions were
separated. The syringe was the type used
for, intravenous drug use; that type of
syringe usually leaves track markS on a
person's arms,” Thronsen_had track marks
on his arms.  Later tests indicated that the
syringe contained a trace residue of co-

caine.

A sample of Thronsen's blood and urine
was taken on November 9, 1989 at 6:39
p.m. and was sent to Anchorage for test-
Ing. The urine sample screened  positive
for the presence of cocaing and/or its meta-
bolites. Expert testing established that
Thronsen must have “consumed cocaine
within_the previous 72 hours from the time
the urine specimen was collected.

A grand jury indicted on two counts of
misconduct irivolving a controlled  sub-
stance in the fourth’ degree. AS 1L171-
040(a)(3f}(A% In Count [} the qrand ury
charged Thronsen with knowingly and' un-
lawfully possessm%a sP/rm(%e ich_con-
tained Cocaine. _In Count II, the grand jury
charged that Thronsen *unlawiully pos-
sessed. in his body ... cocaine." Thronsen
was tried by a jury on these charges.

Thronsen testified at trial. He stated
that_he had, on previous occasions, taken
cocaine with his brother at his brother's
house. Although he denied Rossessmg the
syringe found in the couch, he stated"that
N thé past, he had shot uP cocaine in his
brother's house with the Type of syringe

809 PACIFIC REPORTER, 2d SERIES

which was discovered under the couch. He
said he had not consumed cocaine at his
brother's house on November 8. H.wever
he had smoked a little cocaine at his V. |,
house "way earlier” than the time that the
search warrant was executed on his broth-
et'Shouse .

_ At the_end of the state’s presentation of
its case, Thronsen moved for a judgment of
acquittal on Count II, which ~charged
Thronsen with possession of cocaine "in"his
body." Thronsen argued that he could not
be convicted of possession of cocaine in his
hody because he no longer had control over

- the ‘cocaine once he ingested or injected it
they found a%/)- Superi = '

uperior Court Judge Richard D, Savell
denied this motion Without prejudice.

The jury found Thronsen not quilty on
Count 1, possession of cocaine in thé sy-
ringe, and. guilty of Count I, Possessmn, of
cocaine “in_his bogy." Following trial,
Judge Saveli reconsidered Thronsen's mo-
tion*for judgment of acquittal on Count I,
and then set aside and vacated the Judq-
ment of conviction. He reasoned that, 4
though the state could use the presence of
cocaine in Thronsen's blood_or urine as
circumstantial evidence that Thronsen had
earlier possessed or used cocaine, the in-
dictment did not charge Thronsen with pri-
or possession ox cocaine. . The indictment
only charged Thronsen with possession. of
cocaine “in his body." Judge Saveli relied
on State v. Downes, 31 Or.App. 1183, 572
P.2d 1328, 1330 (1977] and State v. Flinch-
augh, 232 Kan. 831, 659 P.2d 208, 211
198 { Judge Saveli str*2d, "[tjhese cases
old that control is an essential element of
possession and that because the host body
cannot exercise control or dominion over a
substance after it is ingested ... the mere
presence in the body cannot support a crim-
Inal conviction for possession.” * Judge Sa-

veli wenton to say.

Plaintiff seeks to escape the effect of
the cited cases by arguing that here “ Mr.
Thronsen clearly” injected the cocaine into
his own system _ " This argument
misses the mark. There was no evidence
that defendant ingested the cocaine, that
was in his system. Nor may plaintiff
rely upon defendant's presence in a
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"crack house or the presence of a co-
caine Soiled ayrm e nearby. Defendant
was acquitted of knowing’possession of
the syringe.  And, there Was no evidence
of when,” where or how defendant pos-
sessed LHe cocaine that ended p in' his
system.  Most importantly, gefendant
Was not charged with Possesslon of  co-
caine at the time and place of ingestion.
Rather, he was qnl%_ charged with pos-
sessing the drug in his body.. This addi-
tional “element, “i.e, posseSsion in the
body, is fatal to the State’s case. (Em-
phasis in original.)

J_ud?e Saveli entered a jud%ment of ac-
quittal on Count Il The state appeals
from this order. We affirm.

We may not reverse a genuine verdict of
acquittal ‘on appeal without violating the
constitutional “provisions of the United
States and the Alaska Constitutions which
prohibit puttln_(g a (efendant twice in jeop-
ardy. See United States v. Martin Linen
%%Qmmm%%mmﬁMwsa
1349 51 L Ed.2d 642 (1977); State v. Kott
636 P.2d 622, 623 (Alaska App.1981(], affd
mspms%JN%m1%% in addition
AS 22.07,020( )iZ) states that “the state
has no rl(tqht 0f appeal, in criminal cases
except to Test the sufficiency of the indict-
ment or information or to appeal a sentence
on the ground that it is too lenient"  Since
Judge Saveli's order purported to be a
judgment of acquittal, we ordered the par-
ties to brief whether this. court had I]urlsdlc-
go_n.f The parties submitted supplemental

riefs.

Where, “the ruling of the judge, whatev-
er its label, actually represents a resolu-
tion, correct or not,” of Some or all of the
factual elements of the offense charged,"
the ruling constitutes a judgment of acquit-
tal. Martin Linen Supplgl Company, 430
US. at 571, 97 S.Ct at 1354-55. "However,
courts are rot bound hy the fact that a
judge refers to his ruling as a “judgment
of acquittal." In some Cases, the judge’s
ruling can b
ing the indictment. Sec Selman v. State,

be classified as a motion dismiss-

p. 1%91) :
mﬁm&mwmumwmm
case, we might be able to properly classify
Judge Savell's order as essentially dismiss-
ing the indictment against Thronsen. On
the other hand, Judge Saveli's order does
appear to weigh some™of the evidence
which_the state Pre,sented against Thron-
sen. This part ot his order would support
a conclusion that it was a genuine judg-
ment of acquittal.

_We find it unnecessarg to resolve this
issue.  We concluge that Judge Saveli was
correct in concluding that, on its face, the
indictment charged Thronsen with posses-
sion of cocaine ™in his body." Al "of the
cases we have reviewed support the conclu-
sion that a defendant cannot be convicted
for possession of cocaine in his or her body.
These cases. conclude that a person who
has cocaine in iiis or her hody has no con-
trol over the cocaing and theréfore does not
have 8Dossessmn. Flinchpaugh, 659 P.2d
at 208; Doumgs, 572 P.2d at 1328. The
state has cited Us to cases from Georgia
which hold that a defendant may be con-
victed of E)ossessmn of cocaine based upon
ositive blood and urine tests for cocaine.
reen t. Stal' 194 Ga.Apg. 33, 390
SE20 285 (1990), affd 260 Ga. 625, 398
SE.2d 360 (1990). However, these cases
only stand for the proposition that a defen-
dant may be convicted of possession of
cocaine biased upon this evidence. ,,The¥ do
nof appear to stand for the proposition that
a (efendant _ma%_ be convicted of possession
of cocaine "in his body." We accordingly
affirm Judge Saveli's order dismissing
Count Il of"the indictment.

AFFIRMED.
MANNHEIMER, J., not participating.
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Bxpenditures/Revenues: (Thousands of Dollars)

OPERATING FY 3 Froa Fr % FY % Fy 97
PERSONAL SERVICES 0 0 0 0 0
TRAVEL 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0
SUPPLIES 0 0 0 0 0
EQUIPVENT 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0
GRANTS, ALAIMB 0 0 0 0 0
MISCH_LANEOUS 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0
CAPITAL 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0
FUNDING  (Thousands of Dollars)

GENERAL RIND 0 0 0 0 0
FEDERAL RUNDS 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0
TOTAL 0 0 0 0 0
POSITIONS:
RULL-TIVE 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
Estirmate of current year impect  Nore
Prepared by: Kevin Brooks. Director Phone: 465-2277
Division: Administrative Services Date:  1/21/92
Approved bv Commissioner:  fCxy Bear UseraIX\ \ n
Acencv.  Adninistration Dete: —
Digribution (by preparer): Leg An, Legdative Soonsar, Requestar, OVBDBR Gov. Legs Cfe, & Inpeded Agaofies).
Rev 100791 Page

2/l//ANrt1371KA

2
8

O O O O O © o o o



FISCAL NOTE

STATE OF ALASKA BILL NO.

1992 LEGISLATIVE SESSION

RevisidfrOatgf m1-Beoaftmem-Affeeterk --AdministraSsn-—
Tide: ‘An Act abolishing the statute of limitations with certain offenses BRU: Public Defender Agency
committed against minors under the age of 16* Component:  Public Defender Agency
Sponsor Boyer

Requestor House Judiciary COMPONENT SERIAL NO.

BExpenditures/Revenues;  (Thousands of Dollars)

HB 370

OPERATING Fy 93 FY A4 FY % FY 9% Fy 97

PERSONAL SERVICES
TRAVEL

CONTRACTUAL 250 258 26,6 27.4
SUPPLIES

EQUIPVENT

LAND &STRUCTURES

GRANTS, CLAIVS

MISCELLANEOUS

TOTAL OPERATING 250 258 266 274

CAPITAL

REVENUE
RUND SOURCE

FUNDING:  (Thousands of Dollars)
GENERAL RUND 250 258 26.6 274
FEDERAL RUNDS

OTHER
RUND SOURCE
TOTAL 250 25.8 26.6 274

POSITIONS:

RULL-TIME 0 0 0 0
PART-TIME

TEMPORARY

Estinete of current year impact  None
ANALYSIS: (Attach a separate page if necessary.)
(See attached)

Prepared by:  John B Salemi, Director Phone:  279-7541
Division  Public Defender Agency Dete:  January 27.1992

Approved by Commissioner Nancy Bear Usfcik k
Agency:  Administration X -------
/

Didribution (by prepare): Leg FAn, Legdative Soonsar, Reguestaor, QVBEBR, Gov. Legs. Cfe, & Inpedied Agency(ies).
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FISCAL NOTE

STATE-QF-ALASKA-----------— BILL/RESQLUTIQNLN-CL & « 376, .
1992 LEGISLATIVE SESSION

ANALYSIS: (conttinued)

BILL ANALYSIS - HB 370

Title: "An Act abolishing the statute of limitations in connection with certain
offenses committed against minors under the age of 16."

This bill abolishes the statute of limitations for sex offenses, promoting
prostitution, contributing to the delinquency of a minor and certain sex offenses
under statutes which have now been modified or otherwise amended.

In terms of fiscal impact, abolishing the statute of limitations for cases of this
nature will increase workload and expenditures. Sexual Abuse of a Minor in the
First Degree cases carry mandatory eight-year prison sentences without possibility
of parole. Because the charges are grave and the penalties high trials are not
uncommon. Trials are also very expensive. More expensive are the defense of
stale cases where investigation is more difficult, time-consuming and far reaching
geographically. Tiying to locate witnesses who have relevant information about
an event that did or did not occur 15-20 years earlier will be difficult at best. It
likely will involve travel to other states, perhaps other countries. Digging up stale
leads will require hours and hours of investigative overtime. Because passage of
HB 370 would result in expensive investigations the Public Defender Agency is
submitting a fiscal note for additional contractual monies to cover this facet of
defense preparation in these kinds of cases.
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BillNo. HB370

reSjHH

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Alaska Court System
Title: An Act extending the statute of limit- BRU: Trial Courts
ations{n.cdminalpiosacixtions™ ilOfDponents:
Sponsor: Boyer
COMPONENT SERIAL NO. 000 1000 000 1768

Requestor:  Judiciary

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 93 FY A4

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS & CLAIMS

TOTAL OPERATING

FY 95 FY 96 FY 97 FY 98

0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0

FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0

0.0 0.0

0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None
ANALYSIS: (Attach a separate page if necessary)
No fiscal impact.

Prepared by: C. S. Christensen lll, StaffCounsel C d r € Phone: 264-8228
Date: 01/21/92

Division: Alaska Court System

Approved by:  Arthur H Snowden, I, Administrative Director VNN T
Agency: Alaska Court System Date: 01/21/92
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 370
1992 LEGISLATIVE SESSION

Revision D ate: Department Affected: Public Safety

Title: An Act extending the statute of _ BRU: Domestic Violence & Sexual Assault
A TR TSH Y TindnH-prEmtipns-. T.------- :-Component:— -Somestic *Vtolence-SrSe-xDarAs-satii t
Sponsor: Bover

Requestor: House Judiciary COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0-
CAPfTAL -0- -0- -0- -0- -0-
REVENUE -0- -0- -0- -0- -0-

FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL -0- -0- (- -0- -0-
POSITIONS:

FULL-TIME 0 0 0

PART-TIME 0 0

TEMPORARY 0 0 0 0 0
Estimate of current year impact: None

ANALYSIS: (Attach a separate Dage if necessary.)

NO fiscal impact is anticipated.

—  Prepared By:  Joanne F. LoptrTTAIN--27 ~7A . 4.65-43 5fi-

ji/M.Division:  Council on DofnestKxVinlence ft Sexual Assault A Date: ..hzh92
Approved by Commissioner: X . jr F5/232 7 RichardL Burton
Agency: Department of Ptihlic Safety 1 Daie:

Dietribution (by preparer): Leg. Fin.. Legiclative Sponior, Requetux, OMB/DBR, Gov. Legii. Ofc.. & Impacted Agency(iei).
Ruv 10/7/91 Prn*

FY 98
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:

Title: " ...extending the statute of

limitations... sex offense where the victiraComponent:

is _a minor. .
Representative Bover

1

BILL NO. hr 37?2

Department Affected: Department of Law

BRU: Prosecution

n

All

Sponsor:

Requestor: House Judiciary Committee

COMPONENT SERIALN O

85 through 91

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dolars)
GENERAL FUND -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS:
FULL-TIME

PART-TIME
TEMPORARY

Estimate of current year impact:

FY 94

FY 95 FY 96 FY 97

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

Richard 1.

Administrrtv” jerv”ies

Prepared By:
Division:
Approved by Commissioner: ___Charles E.

Agency: Department of Law

Pegues.UDirecffr.r

Fy 98

465-3672

f | Phone:

J

Dato: .Tannery 71 —

Col/] Attorney_ General
Date:

Distribution (by prsp«r*r); L*g. Fin.. Logiilttiv* Sponsor, Rsqufcstor, OMB/D8R, Gov. Isgas. 01c., & Impsc«*d Agsn-cytio™®).

R«v 10/7/31

January 21.

199?

. ot



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB 370

This bill amends AS 12.10.020, the state"s general
statute of time limitations for criminal prosecutions, to provide
that even if the existing b5-year Jlimitation has expired a
prosecution may be commenced at any time if the crime is a sex
offense committed against a person under the age of 18. The bill
also provides that this amendment to the statute of Ilimitations
will be prospective. Consequently, there would not a fiscal
impact for at least 5 years. Although 1information that would
indicate how many of these crimes go uncharged under the current 5-
year limitation 1is not available, the department does not
anticipate that this amendment will have a significant fiscal

impact.

page 2 ot 2



FISCAL NOTE

STATE OF ALASKA BILL NO. H.B. 370
1992 LEGISLATIVE SESSION

Revision D ata: Department Affected:  Department of Correction*;
Tide:  "An Acf'extending the statute  BRU: Statewide Operations

of limitations.1 Component:  Various I
Sponsor:  Ren. Bover '
Requestor:  House Judiciary COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dolan)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOQUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dolan)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:
FULL-TIME

PART-TIME
TEMPORARY

Estimate of current year impact. 0

ANALYSIS: (Attach a separate page if necessary.) ~ This bill will probably result in increased
arrests, prosecutions, and convictions for sexual offenses, which will result in
additional prison sentences, However, the number_of cases is not ex?ected to he

large enough to have significant fiscal impact. The impact is expected to be at
least five years away. AL

Prepared By: Carl NICkel, Director t phone: 465-3376
Division: Administrati ife Services

Approved b%Commissioner: Lloyd Hames, Commissioner ,

Agency:  Department of Coerections ~ Date:

DWrinrtton (by prapararl: L«q. F«., L*gioUl*vn Sponsor. Htqun tor. OMI /DM, Gov. Lsgto. Obs., & Imp* Glad AgoneypM

Rev 10751 oI oL



ALASKA MEIWORK

ON
DOMESTIC VIOLENCE

'“A-N'EH

SEXUAL ASSAU LT

4(9 6th Street, No. 116 » Juneau, Alaska 99801 + (907) 586-3650

HB370

Abu**d Worrerft Aio (AWAJIC); AAwatoi I<xVclrra ol Vdenci (AW):
AHNng Women h Aixae and Rapa Emsrgenow (AWARE).
Alajka Womerfi Retource Carttf (AWFC); Arctic Womanin C/bts (AWC):
Baring Sai Womarfi Gicup (BSWQ); Emnonal’ Womarfi Shelter.

Kodiak Womarfi Rnoorce &Ctan Cantat (KWRCC):

Mrrilag Regional Womarfi Criiia Program Parert Aid FemJy Support Center.
Safi 4 Fear-Fioe Errrironment (SAFE): Siward Lift Action Councf (SLAC).

Sikani Ararat Farray Vdtnei (SAFV): South P_eqreuls WEmarfi Sen/iceiJéP_I\_NS’\

Tongaas Comnunity Counaaling Canitr; Tundra Womarfi Coallon (TWC);
Unalaskani Againit Sexual Atsaul 4 Farriy Violence (USAFV):

Valley Womarfi Resource Center MARC):

Woman in Ctais Counieling 4 Awistanci (W1CCA);

Women in Safe Homes (WISH); Womarfi Resource 4 Crisis Center (WRCC)

SEX OFFENSES AGAINST MINORS
CRIMINAL STATUTE OF LIMITATIONS

The Alaska Network on Domestic Violence and Sexual Assault is
a non-profit organization with 22 member programs around Alaska
which serve victims and their families. The Network supports House
Bill 370, which would eliminate the criminal statute of limitations
for sex offenses against children.

A child subjected to sexual abuse is not often free to sav no
to an adult or to anticipate or understand the consequences ot
sexual involvement with an adult. Abusers typically coerce
compliance and enforce silence through the threat or use ot force,
or by emotional blackmail (e.qg., threatsto narm anotner tamily
member, or staying that revealing the trutn will hurt the other
parent). One study conducted amonqg offenders showed that the use ot
physical violence was quite common in order to control the victim.

The adolescent health surveyconducted in Alaska in 1989 and
1990 showed that 1 in 4girls and 3% of boys have been sexually
'abused by the time they were in junior high school. Only 29% of
those who had beenabused reported that they had told anyone. The
most common confidant for those who did tell somone was a close
friend.

Children learn to keep silent so well that numbers of them
repress some or all of their memories of the abuse. Responses of
psychological denial commonly persist into adulthood. Memories of
abuse for these children often do not begin to surface until they
begin their «own life as adults, with marriage and child rearing
commonly triggering the upwelling of these memories -- well beyond
any possibility of prosecution wunder current law in Alaska.

All studies done of child molesters indicate that they
victimize many children over a long period ot time. One survivor
who testified at a recent hearinnoted that ner steo-father. who
had molested herasa younq qi over 10 years ago. had recently
been imorisoned for the abuse of a :her voung Qirl. Ofrenaers rely
on the very tact ot the age ot tneir victims as orotection aaainst
the consequences of tneir acts.Ailowing victims to act in tneir
own behalt as adults can aic in ending crimes against future

vict ims.



ALASKA NETWORK

ON

DOMESTIC VIOLENCE

-AN D .-

SEXUAL

N

RESOLUTION

ASSAULT
419 6th Street, No. 116 = Juneau, Alaska 99801 = (907) 586-3650

Abussd Womstrfi hi inl _ / (AWAIC); Advoc*le for Vel'ms ol Voltnes (AW)
Aiding Women in Abuse and Rape Emergencies (AWARE)

AlaskaWomen's Recource Carrier (AWRC); Arctic Women in Crisis (AWLC).
Bering See Womerfi Group (BSWG); Emmonak Women's Shelter

Kodiak Womerfs Resource 4 Crisis Center (KWRCC)
ManiHag Regional Womerfs Crisis Program Parent Aid Family Support Center
Salt 4 fear-free Environment (SAFE); Seward Ufo Acton Counci (SLAC)
SkkansAgainet Family Violence (SAFV); South Penineuia Womerfs Servcao (SPWS)
Standing Togctho; Against Rape (STAR)

Tongits Community Counseling Center, Tundra Women's Coalition (TWC)
Unalaskans Ajains| Sexual Assault 4 Family Violence (USAFV)

Valley Womerfs Resource Center (WMRC)

Women in Crisis Counseling 4 Assistance (MWMCCA)

Women h Srfe Homes (WISH); Women's Resource 4 Crisis Center f.VRCC)

WHEREAS, the Alaska Network on Domestic Violence & Sexual Assault

recognizes the women of Tununak

criminal statute of limitations 1in child

WHEREAS, the Alaska Network

women

of Tununak to hold perpetrators

children.

in their

applauds

couraqgeous stand to change the

sexual assault cases; and

and affirms”® the efforts of the

accountable for their violation or

NOW, THEREFORE, BE IT RESOLVED THAT The Alaska Network on Domestic

Violence & Sexual Assault pledges
order to change the criminal statute
assault cases.

PASSED by unanimous consent

to work with the women of Tununak in

of limitations in child sexual

on October 6, 1991

ALASKA NETWORK ON DOMESTIC VIOLENCE & SEXUAL ASSAULT

By.

Cindy Smithy Executive Director



Representative Mark Boyer
District 20-B
P.O. Box V

Juneau, Alaska 99811

Dear Representative Boyer,

We are writing in support of HB 370 consisting of changes to,
AS 12.10,020 (C).

It is extremely important that the age he raised from 16 to
18. There are many reasons for this needed change, one is that no
matter how sophisticated teens think they are, they do not have the
skills to deal with this type of trauma. By leaving the age 16, we
would be saying that 16 and 17 year olds are capable of handling
their own abuse. By no far stretch of the imagination can a 16
year old deal with abuse, understand the legal aspects, or know
where to seek counseling.

Additionally, it is important to raise the age to 18 in order
to be consistent with Section 47.17.070(1) of the Alaska Child

Abuse and Neglect Reporting Law.

It is imperative that tftO time limitation on reporting be
removed completely. Young victims of abuse often engage In a
safety mechanism called 'blockingll Memories of abuse are "blocked
out" of the conscious memory for a period of time. Memories (or
flashbacks) occur throughout a survivor's life depending on ongoing
circumstances. Prom our client contact, we have observed that this
period of time can vary anywhere from several days to several
decades. There can bo no time limit placed on an individuals
ability to recall abuse, certainly survivors cannot be expected by
our judicial system to remember such traumatic experiences any
sooner than they are capable.

Another point in favor of removing the time limitation ia the
concern for the survivor's individual safety. For example, if the
survivor is still Tliving with, depending on or working with the
perpetrator it may be unsafe to report.



Wo appreciate your efforts on behalf of aurvivors of childhood
abuse. Please feel free to contact us for personal testimony.

Sincerely,



1401 Kellum St.
Fairbanks, AK 99701
(907) 456-2866

(907) 451-8125 (FAX)
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The Honorable Mark Boyer
House of Representatives
Alaska State Legislature
Juneau, AK 99811

Dear Mark:

I am writing to extend both my personal support,
as well as the support of the Resource center for
Parents and Children for HB 370, "An Act extending
the statute of limitations 1in criminal prosecution
of certain sex offenses where the victim is a
minor."

much of the work that we do at the
is with young victims of child
sexual abuse, as well as with adult men and women
who were victims of sexual abuse as children.
What we know both from our direct experience and
from national research is that it is very
difficult for a young child, while still living
with or around the perpetrator, to disclose the
details of what has occurred. Also, we know that
often times a child will disclose but no one takes
them seriously or tries to ignore what 1is
happening. When this occurs, it is unlikely a
child will disclose a second time, instead
suppressing the facts and living in a world of
denial. Too often it is only after a child has
become an adult, has received counseling or 1in
some way has come to terms with the abuse, that a
disclosure can be made. And usually, it is too
late for the victim to bring charges against the
perpetrator.

As you know,
Resource Center

We believe that in the case of child sexual abuse
the statute of limitations for criminal
prosecution should be eliminated and we support
your efforts through HB 370. Please let us know
what role we can play in assisting this
legislation through the proper channels and on to

passage. )

Most sincerely,

(L. Diane Worley
Executive Director

A Chapter of the National Committee for Prevention of Child Abuse

and
A Member of United Way of the Tanana Valley

CT"roTct7/—nr. siM n i

7C'2r ipt

-a-ixnrK'ax



PROMPTPOUNDANONJNC.
For Presaivation of Family

Prevention of Domestic Violence and
Child Abuse

P.O. Box3/a?

Juneau, AK 92803

January 1819P

State Capital Building

Juneau, AK

Dear Representative Boyer:

As the President of PROMPT FOUNDATION, | fully support and endorse HB

370, "An Act extending the statute of limitations in criminal prosecution of
certain sex offenses where the victimis a minor™* for the folloning reesons:

1- Sexudl offenders do not have atypical profile. They can beamong any
level orany dass of the sodety.

2 A saxudl offenderwill repesat his/her act over and over again.

3 Sexoffenders use sexual gratification as afix for their habitual Sd<ess,
therefore, they need to have adaily reprieve and alife time treatment.

4 A child molester usually searches for opportunities where children are

; therefore, most likely a achild molester is attracted to

enployment with child care fadilities.

5 Thewvictins of sexual offense, cany psydhdogical and emotional scars
which affect their entire lives.

6 Some of the victims thenselves become sexual offenders.
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We , tLhe undsraignerf,., .r.esldejits-Qf.-the--S4"afee--0"--A-1-5ete-,---fe8fefey-"Tfhwt:i7 "~
petition the Alaska State Legislature to amend the current state 9170}
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®"s 16th birthday
to a more reasonable time period of within 10 years of a victim's
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she 1is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.

Print Name Signature Address
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PETITION

We, the undersigned, residents of the State of Alaska, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®"s 16th birthday
to a more reasonable time period of within 10 years of a victim"s

21st birthday. 4
We believe this 1is essential because a sixteen-year-old minor

is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.

Print Name Jlignal,urg- _Add£gE.s_
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PETITION
We , the undersigned, residents of the State of Alaska, hereby
"perx"Ci"dfr T'Re~7Q"asTca" " "SiE¥t“é"""lieglslature to amend the current state
statutes regarding child sexual abuse. We specifically request

that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim"s

21st birthday.
We believe this 1is essential because a sixteen-year-old minor

is clearly too young to be required to report. Often it is not
until a victim fyas reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding

prosecution of child molesters.
Print Name Signature Address
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PETITION

We, the undersigned, residents of the State of Alaska, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim"s
21st birthday.

We believe this 1is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.

t_IUrint NaK fouJUr Signature Addre7sAV-_Cq W
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PETITION

We, the undersigned, residents of the St.a.t.e-of-Jilaska-,- fee-refey-
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®s 16th birthday
to a more reasonable time period of within 10 years of a victim's
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding - e
prosecution of child molesters.
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PF.TTTION

We, the undersigned, residents of the State of Alaska, hereby
"petTt~i"dh~tHe~"~ATasT<a State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim"s
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.

Print Name Sianature Address
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BETIHQH

We, the undersigned, residents of the State of Alaska, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®s 16th birthday
to a more reasonable time period of within 10 years of a victim®s
21st birthday. ,

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.

Print .Name Signature Address — .
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PETITION

———————— We-"~thie-Jonders-igned-,— res-i-dent-s~ G-F—tbe—State of Alaska, hereby
petition the Alaska State Legislature to amend the current state

statutes regarding child sexual abuse.

We specifically request

that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®"s 16th birthday
to a more reasonable time period of within 10 years of a victim®s

21st birthday.

We believe this is essential because a sixteen-year-old minor

is clearly too young to be required to report.

Often it is not

until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding

prosecution of child molesters.

Print Name Signature Address
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PF.TITION

We, the undersigned, residents of the State of Alaska, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®s 16th birthday
to a more reasonable time period of within 10 years of a victim"s

21st birthday.
We believe this

is clearly too young to be required to report.

is essential because a sixteen-year-old minor
Often it is not

until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way,

we believe Alaskan laws

will be more in accord with that of other states regarding

prosecution of child molesters.
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PETTTION

We, the-unders-igived-r-re”jrdei”5---crf--giie-—-Strertre"xrf*" "ft==trslca/- 1TSret>y
petition the Alaska State Legislature to amend the currentestate
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®"s 16th birthday
to a more reasonable time period of within 10 years of a victim's
21st birthday. ,

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more 1in accord with that of other states regarding
prosecution of child molesters.
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PETITION

petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations or. criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim"s
21st birthday. ,

We believe this 1is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.
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PETITION

We, the undersigned, residents of the State of Alaska, hereby
pot-i-t --0-n th e—A-Ig-s-ka'-Strart-e- Legislature Lu diTCnd--thg"Trurrent~~?t~ate
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®"s 16th birthday
to a more reasonable time period of within 10 years of a victim's
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more 1in accord with that of other states regarding
prosecution of child molesters.

Erint Name Signature Address
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PETITION

We, the undersigned, residents of the State of Alaska, hereby
mpetition the"7CTasTca*IffEaTe"Tegiin*atufe to" amend""the current state

statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim"s
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she 1is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding

prosecution of child molesters.

Print Name _ Signature Address
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PETITION

We, the undersigned, residents of the State of Alaska, hereby.
— pet-iiriorr*he"Al"ska““Sral:~egTslatufe"to” amend the "current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim"s
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more :m accord with that of other states regarding
prosecution of child molesters.

Print Name Sianature fzgdress
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PETITION

We, the undersigned, residents of the State of Alaska, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim's 16th birthday
to a more reasonable time period of within 10 years of a victim's
218t birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is.-aware;’
of the emotional damage that results' from child sexual. abuseJrAAATAAN "

By amending state law in this'-'way,'we'believe
will be more in accord with that of other states regarding-1
prosecution of child molesters.

Print. Name -Signature. -Mdr.ess
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PETITION

We, the undersigned, residents of the State of Al-aslca, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®s 16th birthday
to a more reasonable time period of within 10 years of a victim"s
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.

Print Name Signature Address
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-W&r—the--unde£3igj20dTresidents—oi-th.e-St " t€—of-AlaskaT—hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim®s
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she 1is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.




PETITION

_the.,jjndexaxgj.e.d.A-Jtr.eM ijclents. .-of -the.Jl tate .xif. Alaska”™., hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim®s 16th birthday
to a more reasonable time period of within 10 years of a victim"s
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required tc report. Often it is not
until a victim has reached full maturity that he or she 1is aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan lav/s
will be more in accord with that of other states regarding
prosecution of child molesters.

Print Name Signature Address
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PETITION

We, the undersigned, residents of the State of Alaska, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim's
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she iIs aware
of the emotional damage that results from child sexual abuse.

By amending state law in this way, we believe Alaskan laws
will be more in accord with that of other states regarding
prosecution of child molesters.

Print Name Signature Address
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PETITION

We, the undersigned, residents of theState of Alaska, ..hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after avictim®s 16th birthday
to a more reasonable time period of within 10 yearsof a victim"s
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to he required to report. Often it is not
until a victim has reached full maturity that he or she is aware.
of the emotional damage that results from child sexual," a b u s e 7

By amending state law in this way, we believe Alask”™\
will be more in accord with that of other states regarding /
prosecution of child molesters.

Print. Name, Sianature Address
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PETITION

We, the undersigned, residents, of-the State of Alaska, hereby
petition the Alaska State Legislature to amend the current state
statutes regarding child sexual abuse. We specifically request
that statute of limitations on criminal prosecution be extended
from the current limit of one year after a victim"s 16th birthday
to a more reasonable time period of within 10 years of a victim's
21st birthday.

We believe this is essential because a sixteen-year-old minor
is clearly too young to be required to report. Often it is not
until a victim has reached full maturity that he or she is aware
of the emotional damage that results from child sexual abuse.

By amending scate law in this way, we believe Alaskan laws
wlill be more in accord with that of other states regarding
prosecution of child molesters.

Print Name Signatfure . Address
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We, the underslﬁ;ned residents {h'e & Statcof Alasi?fﬁereby petmon 1
Alaska State leqis atur? to amend the,‘current’state ?tatu (eSjtc ardlng C ﬁ

kB dbyoRe e spechcaly re%”es%’hﬂﬁﬁf? ege! Imionston i

birthday’'lto'a nio~'reasbnable time period"of within 10 years of a victim's 21st,
b i r t h d a y . : 1

VVe believe® thls; .~ essential; becRuse.a."slxteen-yeRr-old minor Is clearly too

arhnrl full

sexual abuse,'J"-;
By amending state la>v nthisway, y"b'elieve'Ajaskan las will be more In |
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-P e titio n

] .We, (he undersigned, residents ofjhe State™of Alaska,whereby petition the
* Alaska State Legislature to amend’theTjurrent/state statutes.'regarding child
e sexual abuse;;We”~spedncally:;request™a”statute,,of Uoiltadons-on criminal
| prasecution bg extendeg.fropativoyaagent' Him I nfiVingvear ates s Y 8 41BN

| birthday'toa mo'i”* r}iMonable. ZimVperiod™of withhTiO years of a victim’s 21st,
Iwrjh<> ——o

b %elleve this-Js essential; because*sndaenyearald mioor (s r:laarly oo |
jyoung to be required;to’ report, pften”fis;not pntii* victim has reached full!

-maturitx that he or'she i |s avvare qLIhedetlonaLdamage that results from child '
i CtPYiml nhiic LT - % -mmy
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Date Referred: 1/13/92 FURTHER REFERRALS: ~Finance"

Date of Commir.ce Action: Z--"
The JUDICIARY Committee considered: HB 376
HOUSE BILL NO. 376 ~ VICTIM'T:1GHTS:X)FFEN'DER7STATOS chanue

"An Act relating to the rights of victims of crimes committed by defendants found not guilty by reason of

insanity."
RECOMMENDATIONS: A n {sTU 0) NN N
be replaced with 1 ] a new title

~zr
[ ] have attached amendments(s)

£53 do pass

[ ] do not pass

[ ] no recommendations

[ j individual recommendations

[ ] additional referral to the Committee
.ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(s): N APPROVES PREVIOUS: (DepliDale)
[ ] [iscal impact [ ] fiscal note(s)
N1 Defffof fht-WX $ Social_
fvf zero fiscal note Pept °? (f) [ ] zero fiscal note(s)
SIGNING DO PASS DP OTHER RECOMMENDATIONS DNP NR AM
I X
>
m X
r
. .. /
(id ji
/

"CHAIRMAN'S SIGNATURE ml



MJ
RSCAL NOTE

STATE OF ALASKA BILL NO. hb 376
1992 LEGISLATIVE SESSION

Revision Data: DeBortment Affected:
Tide:  "An Act relating to the rights BRU.  Alaska Psychiatric Institute

of vietlm sTri_?Hts~committed~~by_~crgfgr_nIant-ch~mp0T .................................................
loundonoc guilty by reason of insanity."

RequestorREpresentative Maclean COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of DoBars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
' SUPPLIES
EQUIPMENT
LAND & STRUCTURES L
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0- 0- 0- 0- 0- 1 -0-
t

CAPITAL

REVENUE
FUND SOURCE: -0- -0- -0- -0- -0-

FUNDING: (Thousands of DoBars)

GENIRAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL -0- 00 0- o
POSITIONS:
FULL-TIME

PART-TIME
TEMPORARY

Estimate of current year impact;_
ANALYSIS: (Attach a separata page if necessary.)

0- 0- 0- 0- 0-

This would have no measurable fiscal impact.

f J Agd
Prepared By:  MargarettiLowe; M.Ed., Ed.S. Phone:  465-3370

Division: Mental Health & Pevelopififtnt™.jDisabilities Dmg:  .Tannary 7R. Llag2_
A groved b)hCommoner:_ _ M l<l”lor’, A~Hala" m/ I [ v-
Agency:  Health & Social Services _Datee fywmrao7n
DUirilxrckwi (by prtparwj: L*fl. Rru. L*ji«Uw« Spomor, OMB/DBR. Gbv. Leg*. oftu, A Impacted Agencyftwl.

R«v10/7tt1



1992 LEGISLATIVE SESSION

Revision Date: Department Affected:  Administration
Title: “An Act relating to the rights of victims of crimes committed by BRU: Public Defender Agency

defendants found not guilty by reason of insanity.’ Component: Public Defender Agency
jrPigBjEiESa — . L

Requestor: House Judiciary COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY % FY 95 FY 9 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:.

Prepared bv: John Saleml, Public Defender Phone:  279-7541
Division: Public Defender Aaency Date: January 22,1992

Approved by Commissioner: Nancy Bear Usera k k /
Aoencv:  Administration g e Date: :
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“STATE OF ALASKA BELL NO. HB 376
1992 LEGISLATIVE SESSION

Revision Date: Department Affected:  Administration
Title: 'An Act relating to the rights of victims BRU: Office of Public Ad" acy

of crimes.. ¥ Component: Office of Putx., Advocacy
Soonsoc-Maclean.

Requestor: House Judiciary COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY % FY 95 FY % FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Da'lars)

GENERAL FUND 0 0 0 0
FEDERAL FUNDS 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact: None.
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HOUSE OF REPRESENTATIVES

Anaktuvuk Pass August 23, 1991

Hamnnont Ms. Margot Knuth
Assistant Attorney General
nenwestavetie— Department of Law

Ambler P' ' BOX K-C

Buckiand Juneau, Alaska 99811

i Dear Ms. Knuth:

Seiank | have been reguested to look into a matter involving the potential

release of murderer found "not guilty br reason of insanity" from
|

the Alaska Psychiatric Institute. ~ My office was contacted by the
family of the victim of the crime, Roberta (Brower) Quintavel.

In 1982, Roberta's father, Robert Biower, was killed by his brother
Arnold A. Brower. Arnold, a Vietnam veteran was classified as a
schizophrenic and found not guilty by reason of insanity. He was
committed to the Alaska Psychiatric “Institute (API) for forty years.
The case number is 2EA-82-265CR.

Recentlg, that family has become aware that APl has petitioned
Judge Jeffries to gLrant Amold unescorted passes from API four
times a week to look for a job. The family is concerned that Arnold
could eventually come back to Barrow and would like to have some
say about his release.



Ms. Margot Knuth

Assistant Attorney General
Augusi 23, 1991

Page 2

It is my understanding that because Arnold is in API, the victims
rlﬂhts law does not apply due to the confidentiality requirements.
The result is that the victim's family is not notified of hearings
regarding Arnold's sentence or release from API.

My immediate concern is to allow the familg to become involved in
the hearing process. They should be notified to enable them to have
a say in conditions that may be |mPosed during Arnold's unescorted
passes during the week and, his potential release from API.

A longer term concern is that there may be a loophole in the
statutes.  Prisoners sentenced to API are protected by
confidentiality laws.  This apparently supersedes the victims
rights law (which enables victims to be notified and to have a saﬁ
in sentencing procedures). Another area to review has to do wit
when an individual becomes “"competent to stand trial."  You
indicated that after an individual hecomes "competent to stand
trial* there is no legal hoid in the person. | would appreciate your
review of this matter and recommendation on potential legislation
to be introduced next session.

Finally, last week a hearinP was held in Barrow regarding Arnold's
unescorted passes from APl The family was concerned that no one
from the state was represented at the hearing. | would like to
know what the state's role is, in cases like this, where individuals
are sentenced to API for Ienqthy terms, but later in sentencing
ﬁrocedures are allowed to be released much earlier. Does the state
ave anY role or responsibility in providing input at hearings which
essentially reduce the sentence of prisoners sentenced to API?

I'm interested in helping my constituents from Barrow, but | am
also interested in improving the judicial system. If there are
changes that can be made to the statutes, the hearing process, or to
your departmental budgiet, as Co-Chair of the Finance Committee, |
may be able to help. 1would be glad to work with you or your staff
in reviewing this matter.



Ms. Margot Knuth

Assistant Attorney General
August 23, 1991
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If you have any questions, or need any additional information,
please contact Rena Bukovich, of my Anchorage office at 561-7611.

Sincerely,

i) )>h,. :LcA

Representative Eileen P. MacLean
Co-Chair Cinance Committee

cc:  Commissioner Ted Mala |
Dept, of Health and Social Services

Roberta Smith



WALTER J. HICKEL, GOVERNOR

J PLIZ- e Nim{si . REPLY ro:

CRIMINAL DIVISION CENTRAL OFFICE
DEPARTMENT OF LAW BO. BOX KC

JUNEAU. ALASKA 99811-0310
CRIMINAL DIVISION PHONE: (907) 46S-3428

C OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE. SUITE 318
September 30, 1991 anchorage, alaska 99501-5993
PHONE: (907) 279-7424

The Honorable Eileen P. MacLean
Representative, Alaska Legislature
P.O. Box 830

Barrow, Alaska 99723

Re: Notice to Victims in NGBROI Cases
Dear Representative MaclLean:

Thank you for your letter of August 23, 1991, 1in which
you related that you have been requested to look into a matter
involving the potential release from" APl of a murder defendant who
was found “hot guilty by reason of insanity”” in 1982. You have
been contacted by Roberta Quintavel, whose father, Robert Brower,
was killed by Arnold Brower. Arnold Brower, the decedent
brother, was a Vietnam veteran who was classified as schizophrenic
and, after being found not guilty by reason of 1insanity, was
committed to the Alaska Psychiatric Institute for a period of up to
forty years.

Recently, Roberta Quintavel and her family has learned
that APl 1is petitioning the court to grant Arnold unescorted passes
from APl four times a week to look for a job. The Ffamily 1is
concerned that Arnold may wish to return to Barrow in the near
future and it would like to have some say about his release.

You have correctly noted that, because Arnold 1is being
held at APl and 1is not within the custody of the Department of
Corrections, there 1is no provision under AS 33.30.013 for Roberta
Quintavel to receive notice of Arnold ™ potential release. The
issue you have raised 1is whether this means there 1is a notice,
“9oophole”” for defendants who are found not guilty by reason of
insanity that should be corrected by legislation.

Interestingly enough, this problem was noted and resolved
by the legislature in 1989. AS 12.47.095 now requires the
commissioner of health and social services to provide various
notices to the victim of a crime committed by aperson who has been
found not guilty by reason ofinsanity. Included within the
requirements of this statute are: notice when a court is
considering a conditional release for the offender; notice when a
court is considering modifying an order of conditional release; and
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notice when an offender petitions the court for discharge fronm
custody.

Victims who desire notice wunder this statute must

maintain a current, valid mailing address on file with the
Department of Health & Social Services (which cannot be revealed to
the offender). The commissioner is required to give notice of a

change in the status of an offender “to any victim who has
requested notice.” AS 12.47.095.

You have provided me with a copy of a letter
Ms. Quintavel wrote to James Doogan, an Assistant District Attorney
in Fairbanks. I have no doubt that Mr. Doogan will be preparing an
appropriate response to Ms. Quintavel ® letter. For your benefit,
I note that Judge Jeffries seems not to be aware of the provisions
of AS 12.47.95. I expect he will be become familiar with them in
due course.

Next, you have 1inquired what the state ™ role 1is when
offenders who have been ordered into the custody of APl for lengthy
terms seek early release. When such a petition is filed, both the
attorney general and the attorney who represented the state at the
initial proceedings are notified, as required by AS 12.47.090(e).
Usually, although not always, an attorney from the civil division
is expected to appear on behalf of the state. This is because the
state 3 criminal prosecution is ended by the verdict of “fiot guilty
by reason of insanity”” thereafter, the case becomes a civil
commitment proceeding.

This means that, contrary to Ms. Quintavel % assumption,
a victim™ avenue for input to the court is frequently not going to
be through the District Attorney ® office, but instead will be
through the Attorney General > Civil Division. She 1is correct,
however, in recognizing that there 1is no provision for her to
directly participate in the court ™ hearing on the question of
release. Instead, her views can be presented to the court only
through the state (i.e., one of the parties to the case).

As 1 noted in a telephone conversation with your staff,
the issue | raised about notice to the state when an “ifncompetent
to stand trial” defendant is about to be released by APl 1is quite
distinct from the “hot guilty by reason of insanity”” situation
covered by AS 12.47.095. The lack of any requirement that notice
be provided when a defendant becomes competent to stand trial means
that a defendant may be released by APl without the state
knowledge. This is a problem that the legislature may' bhe able to
resolves If the issue is not addressed by one of the governor %
bills this coming session, perhaps | could discuss it further with
your staff members.
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If you have any further questions or concerns, please do
not hesitate to contact me.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: Qf\
Margot 0. Knutn
Assistant Attorney General



September 5, 1991

James P. Doogan, District Attorney-
604 Barnet Street Room 247
Fairbanks, Alaska 99701

Dear Mr. Doogan,

Understanding that the demands on the District Attorney and his
office are such that every case to be cried by you and your office
may not be followed wup on. However, [Ifeel that the issues
surrounding this case are worthy of continued follow up as well as
participation from your office for the following reasons.

It is my understanding, and please correct me if I am wrong, 1in the
case of State of Alaska vs. Arnold A. Brower case number 2EA-82-
265CR the assailant was found "not guilty by reason of insanity"”
for the murder of his brother Robert Brower Jr. and subsequently
committed to the Alaska Psychiatric Institute for forty years. |In
such cases there has not been a determination that the victims have
rights under the victinms rights law. In Tlight of these
circumstances it came to our attention that a hearing was schedule
and held before Judge Jeffries where the Alaska Psychiatric
Institute petitioned and won unescorted passes to enable Aronld A.
Brower to seek employment and to further his rehabilitation into
the community. This raises two issues that concern me a great deal.

First off it would help you to know thatl ama memberof the

victims family, and the viewsthat | have are very personal. Never
the less, the first concern is that what roll does the district
Attorney"s office play in continuing to insure that the welfare of
the community is not jeopardized by the rehabilitations process?
Understand that we have been aware that Arnold A. Brower has be
allowed escorted pass for some time now, it has always been our
hope that judicial system would allow for community input at such
times when Arnold A. Brower would be allowed to move freely about
the community. Much to our surprise this 1is not the case. It
appears to me that, by law, the only avenue for input would have to
come from the District Attorney"s Office. We were able to gain some
support from the court when Judge Jeffries, subsequent to the last
hearing, entered an order to notify some family members including
myself (enclosed is a copy) of any future hearings. Understanding
that this-As..not required by law, I am disturb by the fact that the
District Attorney®"s office was not represented at that hearing.
Furthering my fears that should Arnold A. Brower complete the
rehabilitation process long before the forty years sentence is
complete the community may not be aware, nor be in a position to

accept his return.

Secondly, what avenue, if any, do we the victims family have to
insure that we may participate in any release hearing so that we
may continue to live in this community with a solid piece of mind
knowing that our families would not be threatened.



James P. Doogan
District Attorney
September 5, ,1991
Page two

Please understand that 1 not trying to put you or your staff in a
defensive position | merely would like to find a means to protect
our community from a situation that potentially would divide not
only our family but the community as a whole. As you are well aware
Barrow is made up of 3,500 people and has all the characteristics

of a small town.

I would like to thank you for taking the time to look into these
concerns and look forward to hearing from you soon.

Respectfully,

Roberta $tfcEntavell

P.0. Box 547
Barrow, Alaska 99723

Ted Mala, Commissioner, Dept, of Health and Social Services
"Representative Eileen P. MaclLean
Senator Al Adams

CC:
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

SECOND JUDICIAL DISTRICT AT BARROW

STATE OF ALASKA, FILED IN THF TRPW courts

D I ai ntiff STATE C* “5*C* at S4RROW
Vs, m i im

ARNOLD A. BRUWER, MAGISTRZTE/" cLikk—
defendant.

ORDER FOR NOTICE

Case No. 2BA-S82-265 CR

In exercise of the court"s discretion and in the
interests of justice, and on request of the following concern—
ed individuals,

IT IS HEREBY ORDERED that notice of any future hearing”®
in this case shall be provided to:

Bill Brower

P.O. Box 845

Kenai, AK 99611

Roberta Quintavell

P.O. Box 547

Barrow, AK 99723

Sally Brower

P.O. Box 312

Barrow, AK 99723

Effective Date: August 22, 2991

ENTERED AT Barrow, Alaska, this day of August,

1991.

Michel 1 .rJeff
Superior Court,

I certify that I sent Alaska Court System
copies to: DA-Doogan/PD-Wright/above persons
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REPL YV TO:

DEPARTMENT OF LAW [1P.0. BOX 755
BETHEL. ALASKA 99559-0755

CRIMINAL DIVISION/FOURTH JU HCIAL DISTRICT PHONE: (307) 543-2059
K 604 BARNETTE ST. RM 247

OFFICE OF THE DISTRICT ATTORNEY STATE COURT & OFFICE BLDG.
FAIRBANKS. ALASKA 99701-4573
PHONE: (907) 452-1565

September 13, 1991

Roberta Quintavell
P.0. Box 547
Barrow, AK 99723

Re: Arnold A. Brower. 2BA-S82-265

Dear Ms. Quintavell:

Your letter of September 5 raises some interesting questions.
I will try to answer them to the best of my ability.

In 1989, many years after Mr. Brower was found not guilty by
reason of insanity and committed, the legislature passed a new law
(A.S.12.47.095) requiring the Commissioner of the Department of
Health and Social Services, hereafter called "the commissioner"”, to
notify the victims of the crime for which the defendant was
committed if the defendant is to be released, or if the defendant
is to be allowed conditional release, or if he has petitioned for
release. The definition of "victim"™ in the law (A.S.12.55.185)

includes, in a murder case, the deceased"s spouse, parents,
grandparents, brothers and sisters, and adult children and
grandchildren. However, a "victim"™ must first send a current

mailing address to the commissioner with a request for
notification. Also, if there are many relatives who qualify as
"victims"™, the commissioner may pick one of them as the person to
be notified, and that person 1is then responsible to tell the
others.

Please note that the law only requires notice to victims if
the defendant might be "released”™ or granted "conditional release".
Unescorted passes from APl do not —constitute "rexcase" or
"conditional release™ under the law. The law as presently written
does not require that victims be notified before APl grants
temporary passes to persons such as Mr. Brewer.

From your letter, it appears that no one explained the law to
you before. Since you have sent a copy of eyour letter to the
commissioner, I am sure you will be receiving notice of any
requests for "release™ or "conditional release”™ by Mr. Brower. |
note also that Judge Jeffery has issued an order in this case to
insure that the court will notify you and certain other family
members of future hearings, even if they do not involve release or
conditional release of Mr. Brower.



In this <case, the request to allow Mr. Brower limited
unescorted passes in the Anchorage area was made by the state"s
Department of Health and Social Services, through representatives
of the Alaska Psychiatric Institute. These representatives are
mental health experts who work for the state, and who have been
treating and supervising Mr. Brower. Under present law, there is
no requirement that APl request court approval before granting
unescorted passes, nor that any court hearings be held on such
requests. However, Judge Jeffery, in his discretion, decided to
have a hearing on the APl request. It was perfectly proper for hinm
to do this. My office, part of the Criminal Division of the
Department of Law, does not provide legal representation to the
Department of Health and Social Services or to APl. Consequently,
there was no role for the District Attorney s Office to play at the
hearing held by Judge Jeffery.

Our office does receive and review reports from APl on persons
such as Mr. Brower. |If anything 1in the reports indicates that
proposed treatment plans might create an unacceptable danger to the
public, we notify attorneys in the Civil Division of the Department
of Law, who represent the Department of Health and Social Services,
of our concerns. We di "“"review the API letter concerning unescorted
passes for Mr. Brower. The APl proposal to grant Mr. Brower
limited, carefully controlled unescorted passes in the Anchorage
area did not seem unreasonable, and so no further action was taken

by this office.
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

HARRY L. DAVIS
DISTRICT ATTORNEY

Assistant District Attorney

cc - Dr. Theodore Mala
Commissioner, Dept. Of Health and Social Services

Rep. Eileen P. MaclLean
Alaska House of Representatives

- Sen. Al Adams
Alaska State Senate
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Date Referred: February 24, 1992 FURTHER REFERRALS: Finance

Date of Committee Action:
The JUDICIARY Committee considered: HB 377

HOUSE BILL NO. 377
"An Act relating to prevention, abatement, and control of air pollution; and providing for an effective date."

RECOMMENDATIONS: o f | ] the same title
be replaced with [zZTtAEHC.-I/3R> 1 ] a new title

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass

~*0 no recommendations

f ] individual recommendations

[ ] additional referral to the Committee
ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): N APPROVES PREVIOUS:
[ ] fiscal impact (XI fiscal note(s) DE f

[ ] zero fiscal note [ ] zero fiscal note(s)




No. 1 )
Bill Vprsinn:CSHB 377 (Res )

STATE OF ALASKA (H) Publish Date: 2-24-92 -

1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Environmental Conservation
Title: Alaska Air Permit Statutes BRU:  Division of Environmental Quality
Sponsor: Representative Tom Moyer Component: Air Quality Management
Requestor®! Resources Committee

COMPONENT SERIAL NO. 114 12 [P
EXPEND ITURES/REVE 9UES: (Thousands of Dollars)

OPERATING FY 93 FY oA FY 95 FY 96 Fy 97 FY 98
PERSONAL SERVICES 728.7 180.0 603.3 315.9 243.3 260.2
TRAVEL 180.2 0.0 106.3 48.7 1515 9.5
CONTRACTUAL 48.2 (60.0) (393.1) 20.0 270.7 0.0
SUPPLIES 56.0 0.0 35.7 16.1 145.7 8.8
EQUIPMENT 207.0 (120.0) 0.0 (34.2) 30.0 60.0
LAND&STRUCrURES
GRANTS,CLAIMS
MISCELLANEOQOUS
TOTAL OPERATING 1220.1 0.0 352.2 366.5 841.2 3385
CAPITAL
REVENUE (note?.) 1,320.1 0.0 8943 3663 8413 506.5

FUNDING: (Thousands of Dollars) Incremental ncreases)

GENERAL FUND 0 (Note3) 0.0 0.0 0.0 (383) (168.0)
FEDERAL FUNDS (100.0) 0.0 (542.1) 0.0 0.0 0.0
OTHER 1320.1 0.0 8943 3663 8793 506.5
TOTAL 1220.1 0.0 352.2 3663 8413 3383
POSITIONS:

FULL-TIME 18.0 0.0 6.0 0.0 0.0 0.0
PART-TIME 03 0.0 0.0 0.0 0.0 0.0
TEMPORARY 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of current year impact:
ANALYSIS: (Attach aseparate page if necessary.)
Nte . P8 Gred fund program receipts are contained in the Governar's FYS3 Qperating Buoket.

Nk 2 Raene Fud Source corsists of program receipts depasited in the Generd Furd. Fdllowing pessage of thiis il
program receipts are to be deposited in the Qe Air Prolection Furd

Xle3  Nbadditional general lunds will be required for this program over FY2 levels.

Prepared by: Leonard D. Vcrrelli Phone : 465-5100
Division: Environmental Quality Date: 2Q-Fcb-92

Approved by Commissioncr:,C5»"\L_ 1 Q Q  (NrQcCJLIQ jiCv
Agenos Dcptartment of EnviVonmcental Conservation @ Ddtd: ~lAsfQA-

Distribution (by preparcr):Lcgislativc Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agcncy(ics).

COMMITTEE COPY



377 tas )
FISCAL NOTE COMPUTATIONS 2 -

OVEKVIEW

The current statewide program consists of 30.5 professionals and three clerical persons. This staff level
inclydes six positions created in mid FY92 with additional grant funds from EPA for Clean Air Act
implementation. Because the new permit program requires a major restructuring ef the existing permit
program, and at least tripling of the number of state air quality permits, the department must obtain
significant staff increases to accomplish the mandates of the' Act.” Failure to develop and jmplement the
néw permit program will result in withdrawal of federal highway constryction funds. In addition, the Act
mandates that permit program direct and indirect costs be completely funded by operating permit fees.

Twelve (12) new technical positions and four (4) administrative support Sg)osmons would perform the
program development work.  Development work to be accomplished in FY93 and early FY94 includes a
complete rewrite of the requlations In 18 AAC and the associated State Ajr Quality Control Plan, and
working with the regulated”community to adopt a program that meets .Alaskan as well as federal needs.

Anqther major aspect of the permit program is small business support function. The Small Business
Assistance program wil Browde technical and compliance assistance on ajr pollution matters, and
establishes a state small business liaison to provide direct oversight. - In addition, the Act creates a
compliance advisory panel composed of appointees from the Executive and Legislative branches to
determine the effeciveness of the program. ‘In FY93, the Small Business Assistance program would fund
one full-time Environmental Specialist, one part-time Clerk Typist, one posttion for thie small business
llaison, staff travel, contractual, publication and distribution ofinformation material, and the direct (but
not salary) costs of quarterly meetings of the Compliance Advisory Panel.

INCREMENTAL EXPENDITURE PROJECTION

Salag projections are based on the F/93 oBeratlng budget increment request. For projections beyond
FY93, spécific line item hudget needs are based on funding required for new Personnel and shifts in
rogram tasks as the permit restructuring progresses from the development phase to the operations phase.
he’ employee estimate is_derived from the' year-by-year workload evaluation based on the deadlines
established'in the Clean Air Act, the number of permits to_be issued, and the increases in the associated
work tasks, such as inspections and facility report review. For FY94 and beyond, personnel estimates are
based on a management structure that shifts from central office program development to . ie that is
primarily implemented by the department's regional offices, beginning’in FY96.

COP/MITTEE COPY
Page 2 of 4



FY93  FY94  FY9%  FY%  FYO7 FY98
0 0

Full-time positions added 18 0 6 0
Part-time positions added 5 0 0 0 0 0
Incremental costs
line ltem FY93  FY94  FY9S  FY®%  FY9Y FY98
71000 Personal 287 1800 6033 3159 2433 260.2
72000 Travel 180.2 00 1063 487 1515 95
73000 Contract 482  (600) (3931 20 2707 0
74000 Squhes 6.0 0.0 31 161 1457 88
5690 Equipment 2070 (120.0) 00 (342 300 60.0
Year . FY93  FY94  FY®  FY96  FY97 FY98
Total Cost Projection 12201 00 322 365 8412 3385

INCREMENTAL REVENUE PROJECTIONS

Projected revenues for the FY93 and FY94 years are directly derived from the budgets prepared, and
interim program receipts projections. Reveriue projections for operating permit program for FY95 and
later are comprised of two comPonents: permit fees assessed to existing facilities and permit fees assessed
to new facilties. The fee structure used to estimate revenue has three"components: a base cost of S1500
for a permit to a "small" affected facility, $25 per ton of requlated air contaminant per year emitted by
exrstmg facilities (larger than 100 tons per year), and a fee “cap" at 4000 tons per year. “From emission
estimales of currently rpe,rmltted facilities, the fee schedule was applied and "phased In" over three years.
The estimate for new facilities revenues was derived from an assumption of composition of these sources,
80 percent ofwhich emit less than IGO0 tons per year, the remainder emitting less than 500 tons per year.
These facilities will be permitted startlnP in the' third year of the program.” Note that program receipts
directly offset any expenditure that would otherwise he required front general funds.

Projected Incremental Revenues

Year FY93  FY9%4  FY95  FY9%  FY97 FY98
General Fund Match 0 0 0

0.0 (383)  (168.0)
CAA Supplemental funds<1000> 0 <b42.1> 0 0 0
Interim fees, current 13201 0 56173) (330%5 (424.1) 0

Fees, current facilities 0 0 5116 69 864.4 619
Fees, new facilities 0 0 0 0 439.2 444.6
Year FY93 FY94 FY95 FY96 FY97 FY98
Total Funds 12201 0 352.2 3665 841.2 3385

COMMITTEE Curt

Page 3 of 4



OVERVIEW OF TOTAL PROGRAM DEVELOPMENT

To fully evaluate the effects of the requirements of the Clean Air Act on the air quality management
program, the total program cnste, persGtmeXj*fiHu3!HJg arej?resentfe4.1iQtA&atAnMber_of.positions
Wwhich are currentlY funded by federal grants and state matching funds will Be fimded by pefmit program
fee revenue after the implementation of the new program.

Year FY92  FY93  FY%4  FY%H FY96 FY97 FY98
FIE 35 520 520 585 585 58.5 585
Total Costs

Personal 16465 2352 25552 31585  Mi44 37LLT 39719
Travel 158 360 360 4623 511.0 662.5 6720
Contract 8163  84b 845 4114 4314 102.1 102.1
Supplies 682 1242 1242 109 176.0 3217 3309
Equment 52 292 1392 1392 105.0 1350 1950
Tota 21590 39791 39791 43313 46978 55390 53775
Total Program Funding

Year FY92  FY93  FY94  FY9% FY96 FY97 FY98
Federal 5342 14342 14342 8921 8921 892.1 892.1
G.F. Match 14l 141 1741 1135 1735 11352 9%7.2
PIR 497 137108 13108  7H4l 441 0 0
CA. Fund 0 0 0 5116 22081 HIL7 40183
Total 21590 39791 39791 43313 46978 55390 53775
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CS FOR HOUSE BILL"NO! 377 {RESOURCES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered: 2/24/92
Referred: Judiciary, Finance

Sponsor(s): REPRESENTATIVES MOYER. Boyer, Brown, Finkelstein, B.Davis, Koponen

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to air quality control and the prevention, abatement, and control of air

2
3
4
5

pollution; relating to civil and criminal penalties, damages, and other remedies for air
quality control violations; amending the definition of ‘hazardous substance’; relating to use
of the o and hazardous substance release response fund; relating to inspection and
enforcement powers of the Department of Environmental Conservation; and providing for

6 an effective date."

;

8
9

10
11
12

13

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSES, (a) The primary purpose of this Act is to bring the state into compliance
with the 1990 amendments to the federal Clean Air Act codified at 42 U.S.C. 7401 - 767Iq. %}Jv%g%aemsm
in state law are necessary to allow the state to continue to have primary management of air quality in
the state and to retain federal approval of the state’s air quality control program in order to ensure the

continued receipt of federal highway and “irjpollution control money. The federal Environmental
K

Protec-:tion Agency must prohibit the approval of hughway projects and higr}way grantsl, anoll may withhold
[ % '— — - = = = — — — n—- -
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1 air pollution control grants, if the state does not comply with 42 U.S.C. 7401 - 767 Iq (Clean Air Act).
2 (b) The legislature also recognizes that the replacement of automobiles, light trucks, and vans
3 in the state fleet with vehicles fueled by energy sources other than gasoline will contribute to the
4 improvement of air quality in the communities in which they are used. Therefore, another purpose of
5 this Act is to require state agencies operating in nonattainment areas for carbon monoxide and particulate
6 matter to procure alternative-fueled vehicles.

riwH N S T -
7 * Sec. 2. AS 14.09 is amended by adding a new section to read:

8 Sec. 14.09.030. ALTERNATIVE-DUELED BUSES. The department shall develop plans
9 to encourage contractors that provide school bus transportation to procure alternative-fueled
10 Tuses”"TrTdmTsectior® capable of operating or. a fue™~udws
1 compressed natural gas, liquefied petroleum gas, liquefied natural gas, methanol, ethanol,

12 reformulated gasoline, or electricity that, compared to operation on regular fuel, results in lower
13 emissions of oxides of nitrogen, volatile organic compounds, carbon monoxide, or particulates.

14 * Sec. 3. AS 36.30 is amended by adding a new section to article 1 to read:

15 Sec. 36.30.097. PROCUREMENT OF CERTAIN VEHICLES, (@ When the
16 Department of Transportation and Public Facilities procures an automobile, light truck, or van
17 for addition to the state fleet at a location in a nonattainment areain which theDepartment  of
18 Transportation and Public Facilities maintains a fleet of atleast 15 vehicles,the procurement
19 officer shall procure only anahematlv*udecTvdTid™

20 from an original equipment manufacturing company.

21 AmME™MOATwnakin™rocuremenH” ihe procurement officer may give a
22 preference to an automobile, light truck, or van operated on compressed natural ges..

23 (c) In this section, "alternative-fueled” means capable of operating on a fuel such as
24 compressed natural gas, liquefied petroleum gas, liquefied natural gas, methanol, ethanol,
25 reformulated gasoline, or electricity that, compared to operation on regular fuel, results in lower
26 emissions of oxides of nitrogen, volatile organic compounds, carbon monoxide, or particulates.

27 * Sec. 4. AS 46 is amended by adding a new chapter to read:

28 CHAPTER 14. AIR QUALITY CONTROL.

29 ARTICLE 1 CLASSIFICATIONS AND STANDARDS.

30 Sec. 46.14.010. EMISSION CONTROL REGULATIONS, (a) After public hearing, the

31 department may adopt regulations under this chapter as necessary to prevent, abate, control, or
CSHB 377(RF.9) 2 HB0377b
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identify air pollution due to emissions, including regulations setting emission standards,
performance standards, and limitations. The standards and limitations may be based on risk

assessments or on available technology and may be for the state as a whole or may vary from

---------- areaio area irr'recogTuffbn of TocaFcdhcfftibnsT

(b) In implementing this chapter, the department may not require a person to use
machinery, devices, or equipment from a particular supplier or produced by a particular
manufacturer if the required emission lir-> ms or performance standards may be met by

machinery, devices, or equipment availa - from another manufacturer.

Sec. 46.14.020. CLASSIFICATION OF FACILITIES OR SOURCES; REPORTING.
(@ The department, by regulation, may classify facilities or sources that, in the department’s
determination, are likely to cause or contribute to air pollution, according to the levels and types
of emissions and other characteristics that relate to air quality. The department may make a
classification under this subsection applicable to the state as a whole or to a designated area of
the state. The department shall base the classifications on consideration of health, economic, and
social factors, sensitivity of the receiving environment, and physical effects on property.

(b) The department or a local program authorized under AS 46.14.500 may require an
owner and operator of a facility or source classified under this section to report information to
the department or the authorized local program concerning location, size, and height of
contaminant outlets or area sources, processes employed, fuels used, the nature and time periods
or duration of emissions, and other information relevant to air quality that is available or
reasonably capable of being calculated and compiled.

ARTICLE 2. EMISSION CONTROL PERMIT PROGRAM.

Sec. 46.14.200. PERMITS FOR CONSTRUCTION, MODIFICATION, OR
OPERATION, (a) A person may not construct, install, modify., reconstruct, or establish a
facility subject to AS 46.14.205(a), except in compliance with the conctmction permit and an
order or other determination of the department under this chapter.

(b) A person may not operate a major facility or a facility that contains one or more of
the sources listed in AS 46.14.205(b) except in compliance with the operating permit and an
order or (tJther determination of the department under this chapter.

(c) An owner and operator required to have a permit under AS 46.14.205 shall comply

with the terms and conditions of that permit.

HBO377b -3- CSHB 377(RES)
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(d) The department shall ensure that permits issued, modified, amended, or renewed
under this chapter comply with the emission limitations and other requirements of 42 U.S.C.
7401 - 7671q (Clean Air Act), applicable federal regulations, and the state air quality control
plan.

(e) If the federal administrator exempts a source from the requirements of 42 U.S.C.
766l1a(a) (Clean Air Act, sec. 502(a)), the commissioner, by regulation, may exempt that source

from some or all of the requirements of this chapter. AN

AAnd oouftCes 4*/~-A

Sec. 46.14.205. FACILITIES REQUIRING PERMITS, (a) Before constructing,
installing, modifying, reconstructing, or establishing a facility, the owner and operator shall obtain
a construction permit from the department if .tie facility is any one of the following:

(1) a new facility that has the potential to emit greater than 250 tons per year
(TPY) of a regulated air contaminant;

(2) anew facility of a type classified under AS 46.14.020 that has the potential
to emit greater than 100 TPY of a regulated air contaminant, including fugitive emissions;

(3) a new facility of a type classified under AS 46.14.020 that has the potential
to violate the ambient air quality standards or otherwise pose a threat to public health;

(4) a new facility that has the potential to emit greater than 10 TPY of a
hazardous air contaminant, or 25 TPY, in the aggregate, of two or more' hazardous air
contaminants;

(5) an existing facility, otherwise described in (1), (2), (3), or (4) of this

mmmmm a n/ul
subsection, for which a modification is proposed that would increase actual emissions of'an air
contaminant to an amount equal to or greater than the annual emission quantity set out in
regulations adopted under AS 46.14.010.

(b) The owner and operator of a facility shall obtain an operating permit from the
department if the facility is a major facility or if the facility contains one or more of the
following sources:

, (1) a stationary source, including an area source, subject to federal new source
performance standards under 42 U.S.C. 7411 (Clean Air Act, sec. 111) or national emission
standards for hazardous air pollutants issued under 42 U.S.C. 7412 (Clean Air Act, sec. 112); or

(2) another stationary source designated by the federal administrator or the

department, by regulation.

CSHB 377(RES) 4 HB0377b
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Sec. 46.14.210. EMISSION CONTROL PERMIT PROGRAM REGULATIONS, (@)
The department may adopt regulations to implement AS 46.14.200 - 46.14.290. The department
shall adopt regulations to address the following elements of the emission control permit program:

(1) a standard permit application form that meets the requirements of federal
regulations adopted under 42 U.S.C. 7661a(b) (Clean Air Act, sec. 502(b));

(2) procedures for preparation and submission of a monitoring, reporting, and
quality assurance plan and, if required, a compliance schedule describing how a permitted facility
will comply with the applicable requirements of AS 46.14.200 - 46.14.295;

(3) procedures for

(A) expeditiously determining when a permit application is complete;

(B) processing and reviewing an application; and

(C) providing public notice, including opportunity for public comment and
hearing;

(4) standard permit conditions, including conditions for

(A) emission standards and limitations;

(B) monitoring, recordkeeping, and reporting;

(C) inspection and entry;

(D) certification of corporate or other business organization reports;
(E) annual certification of compliance; and

(F) excess emission or process deviation reporting;

(5) fees, and procedures for collecting fees;

(6) procedures for renewing, modifying, amending, or revising a permit that
provide maximum flexibility in the operation of the facility consistent with the purposes of this
chapter and with 42 U.S.C. 7401 - 7671qg (Clean Air Act); and

(7) procedures for approving physical or operational limitations that wiil reduce
a facility’s emissions to levels below those that would make the facility subject to AS 46.14.200
and 46.14.205.

(b) The absence of, or the department’s failure to adopt, a regulation under this section
does not relieve a person from compliance with a permit issued under this chapter and with other
provisions of law, including emission control requirements.

See. 46.14.215. STATE POLICY; STATE AIR QUALITY PLAN, (a) It is the policy

HBO0377b 5 CSHB 377(RES)

m\e* Tfixt ond-' Iined IDELETED TEXT BRACKETED1



(o2&

10

=

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

of the state to have a program to prevent, abate, control, and identify air pollution that complies
with 42 U.S.C. 7401 - 767 Iq (Clean Air Act), as amended, and federal regulations adopted under
those laws.

(B)“'The'depMrhe'nt sTfalT actTorlfie ‘state’in' any~n~miatlonV reiative to the state air
quality control plan developed under 42 U.S.C. 7401 - 7671q (Clean Air Act). The department
may adopt regulations®iecessary to implement the state plan.

Sec. 46T4.220. TIME FOR SUBMISSION OF PERMIT APPLICATIONS. The owner
and operator of a facility required to have an operating permit under this chapter shall submit the
required application and monitoring, reporting, and quality assurance plan no later than 12
months after the date on which the facility becomes subject to AS 46.14.200, or at an earlier time

if required by the department

Sec. 46.14.225. ADMINISTRATIVE ACTIONS REGARDING PERMITS, (a) Except

as provided in AS 46.14.245, after receipt of a complete application, and after notice and
opportunity for public comment and hearing, the department shall issue or deny

(1) a construction permit within 30 days after the close of the public comment
period;

(2) an operating permit, other than a general operating permit, within 18 months
after receipt of the complete application by the department.

(b) Notwithstanding (@) of this section, the department may establish a phased schedule
for acting on operating permit applications submitted on or before November 15, 1994. A phased
schedule must ensure that at least one-third of the applications submitted on or before
November 15, 1994, will be acted on by the department during each of the three years after
November 15, 1994. On or before November 15, 1997, the department shall act on all
applications received on or before November 15, 1994.

(©) Failure by the department to act within the time limits established in or under (a) or
(b) of this section shall be treated as a final agency acuon, but only for purposes of judicial
review to require that action be taken by the department.

Sec. 46.14.230. REVIEW OF PERMIT ACTION. If aggrieved by a permit action under
this chapter, the owner and operator, a person who participated in the public comment process,
or a person with standing under state or federal law to obtain administrative or judicial review

of a permit action under this chapter may request an adjudicatory hearing under the department’s

CSHB 377(RES) -fi- HBO377b
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adjudicatory hearing procedures. After the issuance of an adjudicatory hearing decision, aparry
to the hearing may obtain judicial review of that decision as provided in AlaskaRules of
Appellate Procedure.

Serr46~14:235: 'MIN G i3“PERMnNnT'Regafdless of whether a facility contains a single
source or multiple sources, only a single operating permit is required for the facility.

Sec. 46.14.240. GENERAL OPERATING PERMITS. After notice and opportunity for
public comment and hearing, and after approval by the federal administrator, the department may
establish a general operating permit that would be applicable to more than one facility determined
by the department to be similar in source structure. A general operating permit must contain
provisions that meet the requirements of this chapter applicable to operating permits. A general
operating permit is not effective for a specific facility until the owner and operator of the facility
has submitted an application under AS 46.14.220 and the department has issued the general
operating permit. The department shall issue or deny a general operating permit within 30 days
after receipt of a complete application.

Sec. 46.14.245. OBJECTION BY FEDERAL ADMINISTRATOR, (a) An operating
permit may not be issued under this chapter until the federal administrator approves the permit,
or until 45 days after a copy of the final draft permit has been provided by the department to the
federal administrator, whichever is earlier. If, during the 45-day period, the federal administrator
files an objection with the department, the department shall notify the applicant of the objection.
The permit may not be issued until the objection is resolved or the permit is revised to meet the
objection of the federal administrator.

(b) Within 60 days after the close of the 45-day period under (a) of this section, and in
accordance with procedures established in federal regulations adopted under 42 U.S.C. 7661b(2)
(Clean Air Act, sec. 505b(2)), a person may petition the federal administrator to file an objection
to the permit.

Sec. 46.14.250. PAYMENT OF FEES AND FEE SCHEDULE, (a) The owner and
operator of a facility who is required to apply for a permit under AS 46.14.205 shc’i pay the
applicable fees set out in the fee schedule adopted by the department under (b) of *his section.
The owner and operator shall pay the fees to the department or to the public entity designated
by the department.

(b) The department shall adopt, by regulation, a fee schedule based upon the type of

HBO377b -[- CSHB 377(RES)
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