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I VALIDITY OF 6 AAC 25160.

Alaska Administrative Code Title 6, Sec-
tion 25160, w u adopted pursuant to au-
thority delegated to the director of elec-
tion* by AS 1515410. That statute pro-
vide* that the director 'may issue regula-
tions under the Administrative Procedure
Act... necessary for the administration of
state elections" BeNardo does not claim
that the director failed in any way to com-
ply with the provisions of Alaska's Admin-
istrative Procedure Act (APA) in promul-
gating 6 AAC 25.160. Nor does DeNardo
challenge the substance of the regulation
or the Ugixlaturet power to enact such a

rule.l

Instead, DeNardo claims that the division
had no power "to make election laws."
DeNardo argues that 6 AAC 25160 waa a
void attempt by the division to amend for-
mer AS 1525160, which this court held
unconstitutional in Vogler v. Millrr, 651
P2d 1, 5-6 (Alaska 1982) (Voffler I). AS
15325160 provided that a gubernatorial
candidate who did not represent a political
party2 had to be nominated by petition
signed by qualified voters equal in number
to at least three percent of the number of
votes castin the preceding general election.
Ch. 83, $553, SLA 1960; ch. 100, $ 138,
SLA 1980; see alto Voglcr /7 651 ?2J2d at 2.

In Vogltr /, we recognized aa legitim ate
the state's justifications for the statute,
inducting the desire to eliminate voter con-
fusion that would result from having a
multitude of csndidatee on the baBot 661
P2d at A We nevertheless found that
non* of these explanations justified the in-
crease from the equivalent of a one per-
cent2to a three percent signature require-
ment. Since the state failed to show thata
one percent requirement would be any leas
effective in achieving the purported goals
of the statute, we found that the state had
not shown the snnpeding interest required

L Indeed, the isgMriera fams sines enecssd a
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to save the three percent provision. Id. at

5-6.

The statute was not amended to comport
with the one percent rule implicitly ap-
proved in Vogltr | until June 6, 1986, five
days after the filing deadline for nonparty
candidates’ nomination petitons for the
1986 gubernatorial election. Chapter 85,
} 46, SLA 1986; AS 1525160. When it
became dear that the legislature would not
actin time, the division of elections promul-
gated 6 AAC 25160 to govern the 1986
election.

[1] DeHardo relies on Slats v. Mar.
thedl 633 P2d 227, 233-34 n. 19 (Alaska
1981) in support of his argument that the
division's adoption of 6 AAC 25160 waa in
effect an attempt to amend cn unconstitu-
tional statute. This reliance is misplaced.
It is dear, aa DeNardo argues, that agency
rules cannot amend a statute. Sa id.
But, contrary to DeNardo's apparent posi-
tion, the fact that the legislature has at
soma point enacted legislation dealing with
a particular topic does not forever foreclose
the legislature from delegating authority to
an agency to make rules affecting the
same topic.

This court has soundly rejected such an
argument In KtUy v. Zzmartllo, 4se
P2d 906 (Alaska 1971), ws toted:

When admtmstrativa jruls-malring is

based upon dear authority from the leg-

islature to formniats policy in the adop-
tion of regulations, the rule-malting ac-
tivity takas on a quari-legitiative aspect

We have held that under proper stan-

dards, such delegations of legislative

power to administrative agendas are con-
stitutional Botkl tt Sabrt Jet Room,

/aft, 349 F~d 585 (Alaska 1980).

7d. 489 P.2d at 909.
In Boshl, the following language ap-

pears:

tk— i rwrinkiB on aw— to the ballot. Vi§hr
V, |BDtr, 40 FJd 1192 1195-94 (Atafca 1*¥3)

(Kcffarn \ la 1944, the pernanaf m i low-
ered to 344, Ch 15,'f 34, SLA 1944,

3- The atom had prenouw ?quwed 1000 d r
ostaraa tUc[(adly low tfasa theyam cm ta
1974, Vogkr T 451 T2d at 3 n. 10,
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[Ffrorision is mode [in the Alaska Consti-

tution] for creation by the legislature of

regulatory agencies that are not under
the superriaion of the executive. Alaska

Constitution, Art 111, {§ 22, 24, 26.

Such agencies would obviously have the

function of exercising authority and con-

trol in places where the legislature has
decided not to exenise all the authority
and control itself. This would be a del-
egation of legislative power and the con-
stitution provides for it
Id. 349 P.2d at 588 (footnote integrated into
text).

The three percent provision of former AS
1525160 became null and void upon this
court's decision in Vogler I, 651 P2d at
5-6. The division's subsequent regulatory
enactments could not “amend" a void stat-
ute. Rather, the division stepped in to
address a question regarding which the
legislature im plicitly decided not to exer-
cise all of its authority and controL

Thus DeNardo's argument that the divi-
sion generally has no power to make elec-
tion laws is without merit The legislature
is constitutionally empowered to delegate
legislative authority to regulatory agencies
under certain circumstances.

(2]
specific regulation actually adopted by the
division it valid. Resolution of this ques-
tion involves a two-part inquiry: first, is
the regulation consistent with and reason-
ably necessary to cany out the purposes of
the statutory pnmrioun conferring rale-
making authority on tbs agency/ and sec-
ond, is the regulation reasonable and not
arbitrary. Killy, 486 P-2d at 911.

Tie relevant delegating statute provides:
The director [of elections] ahaD provide
general adnrinctgathfs supervision over
the conduct el state elections, and may
{sms.regulate* under the Administra-
tive Act... necessary for the

AS 1515010. The delegation of authority
is farther limited by the APA:

4. 1 jew laser that ths *#*
s AL SR e Py AT by T

Akih 11M
If, by tipreu or implitd terms of a stat-
ute, a state agency has authority to
adopt regulations to implement, inter-
pret, make specific or otherwise carry
out the provisions of the statute, no reg-
ulation adopted is valid or effective un-
less consistent with the statute and rea-
sonably necessary to carry out the pur-
pose of the statute.

AS 4462030. Thus, 6 AAC 25160 was

valid if it was consistentwith relevant stat-

utes and reasonably necessary for the xd-

ministratioj of state elections. After Vo

gler I, there waa no effective statute gov-
erning the number of signatures required
for a nominating petiton, Moreover, the
legislature had previously expressed its de-
sire to plsce some limitation on access to
the gubernatorial ballot by former

AS 15J25160. We recognized this as a

legitimate concern in noting “[tjhai hum-

dry list’ ballots discourage voter partic-
ipation and confuse and frustrate those
who do participate.” Vogler |, 651 P.2d at

5, quoting Lubin v. Punish, 415 UJS. 709,

715, A S Ct 1815, 1319, 39 LEd2d 702,

708 (1974). In addition, the legislature baa

confirmed its continued approval of the pol-

icy of lim iting access to the ballot by enact-
ing the new AS 15J&160, which is virtually

The question remains whether theidentical to 6 AAC 25160. Thus, 6 AAC

25160 did not conflict with any statute in
effect and vtks consistent with the ex-
pressed legislative intent

Moreover, by im plicitly approving a one
percent voter signature requirementin Vo-
gler I, we have already found the rule to be
neither unreasonable nor arbitrary. VO
gler 1, 651 P-2d at 5-6.

6 AAC 25160 was validly enacted. De-
Nardo failed to comply therewith and the
division properly rejected his nominating
petition.

DL ISSUES RELATING TO ACCESS
OP WRITE-IN CANDIDATES TO

VOTERS.
The superior court concluded that issues
relating to the propriety of the dhbnona

IMfefetf&TK. K*B% *** P-2d « 91L
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mnnfnri refusal to include write-in candi-
dates in rater information pamphlets were
not ripe for decision. These issues were
dismissed without prejudice. At the time
of the hearing on DeNardo's “writ of MM -
damns,” the pamphlet deadlines were still
months away.

Apparently, the only pertinent informa-
tion before the superior court was DeNar-
do's affidavit which stated: “Unofficially
through the Division of Elections, Mr. De-
Nardo waa informed that a write-in candi-
date would not have aceesc to the election
pamphlet" In its oral decision, the superi-
or court deferred the issue of write-in can-
didate access to the voter information
pamphlet and invited each side to brief the
question.

(3]
arguing that the dismissal without preju-
dice was error because the acceee issue
was “inextricably intertwined” with the
nomination petition question. It cannot be
determined from the record, howuver,
whether DeNardo in fact attempted to
wage a write-in campaign. It is thna im-
possible to discern the factual posture of
this claim. The superior court wisely rec-
ognized this claim as unripe for judicial
determination and declined to address it

We do likewise.

HL CONCLUSION.

The division of elections acted within the
scope of the authority delegated to it by
the legislature when i. enaeted 6 AAC 25-
100. DeNardo failed to comply with HI
provisions and the division properly reject-
ed his petition. The superior court correct-
ly found that DeNardo's claims relating to
hk write-in candidacy were not ripe for

The superior court's derision is AF-

FIRMED.

5.. The dhrUon mho *rptn that DeNsxxio't cutru
is moot. In view of oar itiwwfcfc** nfssdiac
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STATE of Alaska, Appellee.
No. A-228.

Court of Appeals of Alaska.
Aug. 7, 1987.

Defendant waa convicted in the Superi-
or Court Third Judicial District Ralph E.
Moody, J., of lewd and lascivious acts to-
ward children and contributing to delin-
quency of a uinor. Defendant appealed.
The Court of Appeals, Coats, bald that
(1) testimony of expert on sexually exploit-

DeNardo chose to appeal instead ed children was admissible; (2) testimony

at police officers called by defendant waa
not admissible; (3) sentence for attempted
rape waa exceasrre; and (4) defense coun-
sel was not intffective.

Affirmed in part, and reversed ssd re-
manded in part

L Criminal Law *M49
Testimony by expert witness which
provides useful background information to
aid jury in evaluating testimony of another
i admissible.

2. Criminal Law

Testimony of social worker, to the ef-
feetthat testimony atalleged sexual those
victims was consistent with patterns exhib-
ited by sexually exploited children he had
observed while working with ehSdrrai who
had beep exploited through child pornogra-
phy or proetitixtkm and child sex rings, waa
admissible as background information.

3. Infants a»M

Testimony of potto officers, who bad
been in defandanta boms appraxunstely
five yean bates trial and who did not
make thorough search of dafandanta resi-
dence, to the a ffe t that thay had not sean
drugs, pornography, or flhn-madJrirg equip-

fnevM Sy P H TTsiifri
the mootaom bam.



MEMORANDUM State of Alaga

Department of Law

December 3, 1991

Ellzabet? A. Ziegler OATE
Deputy Director
Division of Elections 663-92-0209
Office of the Governor ALEND
TH. ND 465-3600
S RET Implementati qn of
closed primary

procedures

JJunes L. Baldwin
Assistant Attorney General
Governmental Affairs-Juneau

You requested our advice concerning a number of 1issues
related to proposals by the major political parties in the
state to close their primaries to members of competing political
parties. Because you need this memorandum to help prepare for a
meeting of the House State Affairs Committee to be held on
November 13, 1991, we limit our opinion to your question concerning
the power of the director of the division of elections to implement
a closed primary by administrative regulation. It is your 1intent
to administer a primary election that is consistent with the right
of free association accorded to political parties even if
provisions of state law applicable to the administration of primary
elections permit a voter to cast a ballot that sets out candidates

without regard to party affiliation.

that are

You propose to establish new primary election procedures
at the earliest possible date. You would like to implement new
primary procedures early in the 1992 general election year.
However, your timetable may be too aggressive to assure that: the
new procedures are properly supported by statute and regulation.
The legislature would be unable to convene, consider, and enact
amendments to the election code if there is not sufficient

authority to accomplish your goals.

is whether the director may proceed 1in the
to the =election <code to change primary
form of the ballot so that
candidates. We

Your concern
absence of amendments
election procedures and prescribe the
the political parties control who may nominate
believe that it is prudent for the division to expeditiously pursue
a resolution of the closed primary question both legislatively and
by administrative means. Unlike the previous administration, you
wish to acquiesce in the desire of a political party to nominate
candidates using a primary ballot that may be voted only by persons
admitted by the party. While we believe that thera remains some
question as to the proper interpretation of the rules of the
Republican Party of Alaska, you can clarify this interpretation
through the adoption of administrative regulations. However,
before this can be done, it must be determined whether the division
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nas sufficient authority to adopt regulations that establish a

closed primary election.

law requires the division to prepare the primary

Existing
manner. The election code provides:

ballot in a certain

The primary election ballot shall be prepared and
distributed by the director in the manner
prescribed for general election ballots except as
specifically provided otherwise for the primary
election. The director shall place the names of
all candidates who have properly filed 1in groups
according to offices filed for, without regard to

party affiliation.

AS 15.25.060 (emphasis added). The foregoing provision appears to
preclude the use of separate ballots that are limited solely to the
candidates of a single political party. It must be remembered that
this provision was added to the election code to end the practice
of presenting a ballot that required voters to vote only for the
candidates of one political party. Elsewhere, the election code

grants the director of the division elections the power to

prepare all official ballots to facilitate
fairness, simplicity, and clarity 1in the voting
procedure, to reflect most accurately the intent of
the voter, and to expedite the administration of

elections.

AS 15.15.030. The code also grants the director the power to
"determine the size of the ballot, the type of print, necessary
additional instruction notes to voters, and other similar matters
of form not provided by law." AS 15.15.030(1).

The provisions of the election code that are specific to
the form of the primary election ballot are probably void when the
members of a political party desire to restrict those who may
associate with them for the purpose of nominating candidates for
public office. The United States Supreme Court reaffirmed the
First Amendment rights of political parties to be free fronm
statutes that restrict their power to associate with whomever they
wish when nominating candidates. Tashiian v. Republican Party of

Connecticut. 479 U.S. 208 (1386).

There appears to be no overriding state interest that can

be articulated to perpetuate an open primary system when recognized
political parties adopt conflicting rules. However, it is unclear
how the Tashiian decision will be applied to the type of open
"blanket" primary required by existing state lav. It is possible,
though not probable, that a court would find that an open "blanket"



primary does not burden associational rights. Until there 1is a
federal case on point, this eventuality cannot be ruled out. It is
also possible that AS 15.25.060 can be construed to apply only when
parties have not exercised their constitutional rights to
limit access to the nominating process, one thing remains certain;
it wouldbe advisable to amend AS 15.25.060 to allow for the
imnplementation of associational rules of political parties that do
not infringe upon legitimate state interests in the administration

of elections.

political

Even though Tashiian places heavy emphasis on the
associational rights of political parties, we believe there may be
an overriding state interest in having the parties act promptly and
with clarity in the wav" tney define who may associate with then.
The U.S. Supreme Court has acknowledged that "it is clear that
preservation of the integrity of the =electoral process 1is a
legitimate and valid state goal.”™ Rosario v, Rockefeller. 410 U.S.

752, 761 (1973); see also, American Party of Texas v. White. 415
may interfere with a political

u.s.767, 779 (1973). State law
party"s 1internal affairs when necessary to ensure that elections
are fairand honest. Storer v. Brown. 415 U.S. 724, 730 (1973).

We reviewed adraft committee substitute currently under
consideration by the House State Affairs Committee. This bill
would require political parties to adopt and deliver any party
rules that would materially affect the nominating process by March
1 of the primary election year. The purpose of imposing a deadline
for action 1is to permit preclearance of the <change in voting
requirements by the U.S. Justice Department, allow for voter
education, and give adequate time to the division of elections to
implement the changes. While these interests appear to be
compelling, it is possible that a minor, recognized political party
could contest the validity of the March 1 data. There is precedent
for the proposition that early deadlines for the declaration of
candidacy improperly restrict free speech and associational rights
of nonparty candidates. Slcler v, State. 3AN-88-8695 (Alaska
Super. Mem. of Decision, Sept. 12, 1988). The harm encountered in
slaler was that the early declaration date 1improperly distanced
nonparty candidates from the time of spirited public debate and the
resultant attention of voters. Perhaps a minor recognized party
could argue that it should be allowed to adopt rules which permit
it to nominate candidates by convention held at or near the filing
deadline for candidates for reasons similar to those advanced by
Sicler. We believe that the concept of a deadline 1is supportable
as a reasonable burden calculated to promote the electoral process.
However, the division must fully document reasons for the cut-off
date. The documentation will be essential in upholding the state”"s

burden of proving that there is basis for the restriction.
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Based on the foregoing, we conclude that existing
provisions of the election <code specifying the <content of the
primary election ballot are not operative when a political party
opts to close its primary. In the absence of a specific statute,
sufficient authority exists for the director to administratively
implement new procedures for a closed primary. The basic standard
applicable to the power of an administrative agency to adopt
regulations 1is set out in the Administrative Procedure Act (APA).

The APA provides:

If, by express or implied terms of a statute, a
state agency has authority to adopt regulations to

implement, interpret, make specific or otherwise
provisions of the statute, a

carry out the
regulation adopted is not valid or effective unless
consistent with the statute and reasonably

necessary to carry out the purpose of the statute.

AS 44.62.030. The director 1is given broad legislative power to
adopt administrative regulations. She may "adopt regulations under
the Administrative Procedure Act (AS 44.62) necessary for the
administration of elections.” AS 15.15.010. Given our
determination that Tashiian makes AS 15.25.060 inoperative under
certain conditions, it appears that AS 15.15.010 grants sufficient
authority to implement a closed primary by administrative
regulation. yw e,cr._, Denardo v, State. 741 P.2d 1197 (AJ«skc
1987) (regulation requiring independent gubernatorial candidates to
submit nominating petitions signed by one percent of qualified
voters held to be valid when adopted after court found statutory

requirement void).

We would be remiss 1in our duties if we did not point out
that contrary legal arguments could be made. It could be argued
that the existence of AS 15.25.060 makes it plain the legislature
did not intend to commit the formulation of the primary ballot to
agency discretion. Support for this argument can be found in
AS 15.15.030(1), which allows the director to determine matters of
ballot form "not provided by law."™ The intent to commit to agency
discretion is a necessary element for determining whether a
Zamarello. 486 P.2d 906, 909 (Alaska
broad grant of

especially

regulation is valid. Kelly v.
1971%. We believe that a court would defer to the
legislative rule-making power conferred by AS 15.15.010,
if the legislature fails to amend the election code after given a
reasonable opportunity to do so. However, the fact that the
regulations could be questioned justifies the effort to have the

legislature take action to amend the election code.
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this memorandum will assist you 1in presentincr

We hope
the House State Affairs Committee. g

your comments to

JLB:ck
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MEMORANDUM April 3, 1991
SUBJECT: Party rules and primary election laws
TO: Senator Pat Pourchot

Attn: Jeanne Larson

FROM: John B. Gaguine
Legislative Counsel

You have asked about the relationship between party rules and the state’s primary'
election laws. The question is easily answered: if there is a clash between party rules
and election laws (e.g., the party rules call for a closed primary, and the election laws

provide for an open one), the party rules prevail.

This answer derives from a recent decision of the United States Supreme Court,
Tashiian v. Republican Party of Connecticut. 479 U.S. 208, 55 U.S.L.W. 4057 (1986).
In that case Connecticut law restricted voting in a party’s primary to registered
members of the party, and the Republican party wanted to open its primary to
independents as well as registered Republicans. The Court ruled in favor of the
Republicans, holding that the party’s First Amendment’s guarantee of freedom of

association overrode the state law.

Ideally, state law should be amended to conform with party rules. (In Tashjian the
Republicans in the legislature passed a bill to open primaries to independents, only
to have the bill vetoed by the Democratic governor.) However, if that is not done
the party rules nevertheless control. A court, I believe, would clearly have the power
to order the Division of Elections to follow procedures consistent with party rules and
inconsistent with the statutes. | also believe that even absent a lawsuit the lieutenant
governor would be empowered to issue tegulatipns reflecting the party rules, since

the law is clear on this point. *

*However, | should'note "a significant difference between Alaska and Connecticut.
Connecticut law required a-closed primary,-and the only effect of Tashiian would
seem to be to require election officials to give Republican ballots to those indepen-
«dents who request them, as well as Republicans. Ih Alaska, however, implementation
of the Republican party rules would require a total overhaul of the primary, process.
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There would .seemingly have to be two separate ballots prepared - one with
Republican candidates, and one with candidates of other parties. (If other parties
changed their rules to parallel the Republican rules, there would seemingly have to
be even more ballots prepared.) Thus, a court might allow the lieutenant governor
to phase in a new system gradually. However, if the lieutenant governor decided to
implement party rules without a statutory change, | do not think that a court would
enjoin thisy\even given the magnitude of the procedural change that would be
necessary.

If I may be of further assistance, please advise.

JBG:pl
91-225.pIm

Y My research has disclosed no post-Tashiian cases on this point, so my conclusions must be tentative."
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Lieutenant Governor
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TH.-Nno:  465-3600

subjectt whether the Tashjian case
requires implementation of
the Republican Party rules

¢ L

FROM Charles E. Cole
Attorney General

You have asked whether the state must modify its primary
election to implement rules adopted by the Alaska Republican Party.
These rules conflict with state election law by limiting the voters
who can participate in the selection of Republican nominees at the
primary election. We believe that, in light of recent decisions of
the United States Supreme Court, the First and Fourteenth
Amendments to the United States Constitution require implementation

of these rules.

l. State law and Republican Party rules

Alaska has a "blanket" primary, in which all voters
select the nominees of all parties. 1/ Under AS 15.25.010 —
15.25.130, all candidates of all political parties run on one

ballot, and any registered voters, regardless of party affiliation,
can vote for any candidate. The only restriction is that voters
may cast only one vote for each office on the ballot. The party
candidate receiving the most votes is placed on the general
election ballot as the party's nominee for that office.

In 1990, the Republican Party of Alaska adopted a rule
providing that

[o]lnly registered Republicans, registered
Independents [sic], .and those who state no
preference of party affiliation shall be allowed to
vote in the Republican primary election for

Governor, Lieutenant Governor, U.S. Senator, U.S.

1/ In a blanket primary', all voters receive the same ballot, and
may vote for one candidate for each office, regardless of party.
In an open primary, a voter may vote for candidates of only one

party, but may choose which party regardless of affiliation. In a
closed party, only voters affiliated with one party may participate
in that party's primary. See Note, Primary Elections and the

Collective Right of Freedom of Association, 94 Yale L.J. 116, 117
n.2 (1984).
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Representative, and members of the State
Legislature. 2/

After the 1990 general election, the party adopted
several related rules, and submitted all of its rules to the United
States Department of Justice for preclaarance, as required by the
federal Noting Rights Act, 42 U.S.C. 8§ 1973c. The Department of
Justice approved them, and the party submitted the rules to you in

May 1991.

These rules are obviously incompatible with the state
blanket primary law. That incompatibility has given rise to your

opinion request.

1. Tashjian.and Democratic Party v. Wisconsin

in TashjianjL™_Rep.ublican Party..Qf-CQim&c.ticttt, 479 U.S.
208 (1986), the Supreme Court recognized that the associational
rights of political parties, as protected by the first amendment,

can take priority over state election laws. In Tashjian, the
Republican Party of Connecticut had adopted a party rule allowing
nonaffiliated voters to vote in the party's primary. This rule

conflicted with Connecticut statutes, which provided for a closed
primary. Thus, those statutes limited the "group of voters whom
the Party may invite to participate in the ‘'basic function' of
selecting the Party's candidates." 479 U.S. at 215-16 (citation
omitted). The Court did not find the limitation justified by any
compelling state interests. Accordingly, the Court held that the
limitation constituted an unconstitutional burden on the Party's
associational rights protected by the First and Fourteenth
Amendments to the U.S. Constitution.

The Court rejected Connecticut's proferred justification
that implementation of the rule would possibly result in greater
administrative costs for purchase of voting machines, training of
officials, and potentially for printing of additional ballot
materials. Id. at 218. It further found that "[t]he State's
legitimate interests in preventing voter confusion and providing

2/ Because of the shortness of time between the party's adoption
of the rule and the 1990 primary election, the state declined to
implement the rule for that election. The state successfully
defended a federal court lawsuit initiated by the party. Doyle v.
State, No. A90-248 Civil. The district court denied the party's
motion for a preliminary injunction, requiring the state to give
effect to the party's rules. The case was subsequently dismissed

by the party.
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for educated and responsible voter decisions in no respect 'make it
necessary to burden the [Party's] right*.1" Id. at 221-22.

The Party rules in question here are different from those
in Tashjian, in that the Alaska Republican Party seeks to narrow
the field of voters who may participate in choosing Republican
nominees. However, Democratic Party v. Wisconsin. 450 U.S. 107
(1981) (one of the major underpinnings of- Tashjian), did address a
situation involving a party rule that was more restrictive than the
state statute. Wisconsin concerned that state's presidential
primary election. While Wisconsin law let the parties choose the
method of selecting delegates to the national conventions of the
national parties, it required that those delegates vote according
to the outcome of the state's open presidential primary. This law
conflicted with the National Democratic Party's rule that,
"restricted participation in the delegate selection process in
primaries or caucuses to 'Democratic voters only who publicly
declare their party preference and have that preference publicly

recorded."" 450 U.SJ at 118. Because of this conflict, the
national party announced its intent not to seat the Wisconsin
delegates. The state therefore brought suit in state court,
seeking a declaratory judgment that the state law  was.

constitutional and that the national party had to seat those
delegates. See Democratic Party v. Wisconsin, 287 N.W.2d 312 (Wis.

1980) (upholding the state law).

1

The United States Supreme Court invalidated the provision
of the state law that infringed on the party's nominating

procedure. It held that the "First Amendment freedom to gather in
association for the purpose of advancing shared beliefs is
protected by the Fourteenth Amendment from infringement by any
State,”" and that freedom of political association "necessarily

presupposes the freedom to identify the people who constitute the
association, and to limit the association to those people only."
450 U.S. at 121-22 (citations omitted).

We believe, in light of Tashjian and Wiscongnnf a court
would hold that the Republican Party's rule limiting participation
in the selection of the party's candidates must be implemented,
notwithstanding its conflict with Alaska's blanket primary

statutes. 2/ Indeed, Alaska's law impacts the Alaska
2/ We have found no authority on point on this question. This
lack of authority is not surprising, since only Alaska and
Washington have blanket primaries. See generally Noe, North

(continued...)
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Republican Party's associational interests to a far greater degree
than did the Connecticut statutes at issue in Tashjian. %/
Moreover, when Tashiian is read in conjunction with Wiscnnain.
where an open primary was at issue, the necessity to implement' the
Republican rule becomes even clearer.. 2/

Moreover, in Tashjian the majority expressed concern that
wide-open party rules might infringe on the rights of other
parties: "Under such circumstances, the effect of one party's
broadening of participation would threaten other parties with the
disorganization effects which the statutes [upheld in other cases]
were designed to prevent." 479 U.S. at 224 n.13. Alaska's blanket
primary laws do precisely what the Court said that a party might
not be able to do constitutionally. )

1

As part of the debate surrounding this issue, it has been
suggested that the modification of the blanket primary may infringe
on a voter's constitutional right to vote. Voters not affiliated
with a party, however, do not have constitutional rights to
participate in that party's primary election if either state law or
party rules provide for a closed primary. Nader v. Schaffer, 417

2/ (...continued)

Carolina General Assembly Amends Election Laws to Allow
Unaffiliated Voters to Vote in Party Primaries, 66 N.C. L. Rev.
1208 (1988) ("there is a strong argument that both the open and
blanket primary are unconstitutional").

1/ The dissent in Tashiian did: not agree that Connecticut's law
was unconstitutional. However, it observed that "[t]he ability of
the members of the Republican Pa.rty to select their own candidate
. unquestionably implicates an associational freedom." 479
U.S. at 235-36 (Scalia, J., dissenting). This indicates to us that
even the dissenters would, not uphold Alaska's blanket primary law
against a Republican Party challenge.

2/ We believe that both blanket primaries and open primaries
impact a party's freedom of association claim. In both, members of
one party may take part in the selection of another party's

candidates.
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F. Supp. 837 (D. Conn), affld mem., 429 U.S. 989 (1976); Ferency v.
S.ecreifcary of State, 476 N.w.2d 417 (Mich. App. 1991). £/

It has also been suggested that Tashjian would not apply
in Alaska because our law, unlike Connecticut's, does not require
registration by party. We do not believe that a court would find
this argument convincing. First, nothing in Tashjian suggests that
Connecticut's statutory registration requirement was essential to
the Court's decision. Second, although Alaska law does not
require, or even specifically authorize, voter registration by
party, there has been a long-standing practice of allowing such
registration; indeed, since at least 1968, the registration forms
have provided a place to indicate party registration. Third,
Alaska law does implicitly authorize party registration:
AS 15.25.030(a) (16), enacted in 1980, requires that a "member of d
political party" seeking to become a candidate of that party in the
primary attest "that the candidate is registered to vote as a
member of the political party whose nomination is being sought."'

Nor is Tashjian inapplicable because Alaska law, unlike

Connecticut's, does not regulate political parties. Although
Alaska law does not regulate the parties, it recognizes them as
viable entities and confers rights on them. See, e.g.,

AS 15.25.056 (authorizing party central committee or party districtl
committee to replace unopposed incumbent candidate for renomination
if candidate dies or is disqualified or incapacitated); AS
15.25.110 (authorizing same committees to certify party nominee on
general election ballot as incapacitated); AS 15.25.130
(authorizing party, through same committees or as otherwise
provided in party bylaws, to replace party nominees on general
election ballot who have died, withdrawn, resigned, or become
disqualified or incapacitated).

We wish to comment on one other aspect of the Republican
Party rules. In our opinion the state does not have to enforce
Article XIV, section 3, of those rules, "A Rule to Maximize Voter

2/ Both Nader and Ferency involved primaries that were closed by
state law, rather than by party mile. Tashjian makes it clear that
this difference is without constitutional significance. The Court
specifically states that "the nonmember's desire to participate in

che party's affairs is overborne by the <countervailing and
legitimate right of the party to determine its own membership
gualifications.” 479 U.S. at 215 n.6. Significantly, the Court

was distinguishing Nader and Rosario v, Rockefeller, 410 U.S. 752
(1973), where the restrictions on nonmembers were the product of

s-cate law, rather than party choices.
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Participation in Primary Elections'™' (allowing Republicans and
independents to participate in the Republican primary even if they
have also voted in the blanket primary and/or some other party's

primary).

The party apparently believes that it can validly extend
its association to voters who meet the -requirements of the 1990
rule regardless of whether those voters also participated in the
selection of other party candidates. However, several U.S. Supreme
Court decisions hold that the Party's federal constitutional
interest in associating with those voters is outweighed by the
compelling interest of the state in "confining each voter to a
single nominating act." Storer v. Brown, 415 U.S. 724, 743 (1974);
see also American Party of Texas v. White. 415 U.S. 767, 785 (1974),
("Electors may vote in only one party primary"). Given the well-
established nature of the "one nominating act only" principle, and
the absence, to our knowledge, of any jurisdiction allowing a voter
to participate in multiple primaries, we feel quite confident that
the Alaska Supreme Court would reach the same conclusion as a
matter of Alaska constitutional law.

If we may be of further assistance, please let us know.
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Assistant Attorney General
Governmental Affairs-Juneau

You requested our advice concerning a number of 1issues
that are related to proposals by the major political parties in the
state to close their primaries to members of competing political
parties. Because you need this memorandum to help prepare for a
meeting of the House State Affairs Committee to be held on
November 13, 1991, we limit our opinion to your question concerning
the power of the director of the division of elections to implement
a closed primary by administrative regulation. It is your 1intent
to administer a primary election that 1is consistent with the right
of free association accorded to political parties even if
provisions of state law applicable to the administration of primary
elections permit a voter to cast a ballot that sets out candidates

without regard to party affiliation.

You propose to establish new primary election procedures
at the earliest possible date. You would Ilike to implement new
primary procedures early in the 1992 general election year.
However, your timetable may be too aggressive to assure that the
new procedures are properly supported by statute and regulation.
The legislature would be unable to convene, consider, and enact
amendments to the election code if there is not sufficient
authority to accomplish your goals.

Your concern is whether the director may proceed in the
absence of amendments to the =election code to <change primary
election procedures and prescribe the form of the ballot so that
the political parties control who may nominate candidates. We
believe that it is prudent for the division to expeditiously pursue
a resolution of the closed primary question both legislatively and
by administrative means. “Unlike the previous administration, you
wish to acquiesce in the desire of a political party to nominate
candidates using a primary ballot that may be voted only by persons
admitted by the party. While we believe that there remains some
question as to the proper interpretation of the rules of the
Republican Party of Alaska, you can clarify this interpretation
through the adoption of administrative regulations. However,
before this can be done, it must be determined whether the division
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has sufficient authority to adopt regulations that establish a
closed primary election.

Existing law requires the division to prepare the primary
ballot in a certain manner. The election code provides:

The primary election ballot shall be prepared and
distributed by the director in the manner
prescribed for general election ballots except as
specifically provided otherwise for the primary
election. The director shall place the names of
all candidates who have properly filed in groups
according to offices filed for, without regard to
party affiliation.

AS 15.25.060 (emphasis added). The foregoing provision appears to
preclude the use of separate ballots that are limited solely to the
candidates of a single political party. It must be remembered that
this provision was added to the election code to end the practice
of presenting a ballot that required voters to vote only for the
candidates of one political party. Elsewhere, the election code
grants the director of the division elections the power to

prepare all official ballots to facilitate
fairness, simplicity, and clarity 1in the wvoting
procedure, to reflect most accurately the intent of
the voter, and to expedite the administration of

elections.

AS 15.15.030. The code also grants the director the power to
"determine the size of the ballot, the type of- print, necessary
additional instruction notes to voters, and other similar matters
of form not provided by law." AS 15.15.030(1).

The provisions of the election code that are specific to
the form of the primary election ballot are probably void when the
members of a political party desire to restrict those who may
associate with them for the purpose of nominating candidates for
public office. The United States Supreme Court reaffirmed the
First Amendment rights of pol ical parties to be free fron
statutes that restrict their power to associate with whomever they
wish when nominating candidates. Tashiian v. Republican Party of
Connecticut. 479 U.S. 208- (1986).

There appears to be no overriding state interest that can
be articulated to perpetuate an open primary system when recognized

political parties adopt conflicting rules. However, it is unclear
how the Tashiian decision will be applied to the type of open
"blanket™ primary required by existing state law. It is possible,

though not probable, that a court would find that an open "blanket"”



primary does not burden associational rights. Until there 1is a
federal case on point, this eventuality cannot be ruled out. It is
also possible that AS 15. 25.060 can be construed to apply only when
political parties have not exercised their constitutional rights to
limit access to the nominating process. One thing remains certain;
it would be advisable to amend AS 15.25.060 to allow for the
implementation of associational rules of political parties that do
not infringe upon legitimate state interests in the administration

of elections.

Even though Tashi ian places heavy emphasis on the
associational rights of political parties, we believe there may be
an overriding state interest in having the parties act promptly and
with clarity in the way they define who may associate with them.
The U.S. Supreme Court has acknowledged that "it 1is clear that
preservation of the integrity of the =electoral processis a
legitimate and valid state goal."” Rosario v. Rockefeller. 410 U.S.
752, 761 (1973); see also, American Party of Texas v. White. 415
u.s.767, 779 (1973). State law may interfere with a political
party®"s internal affairs when necessary to ensure that elections
are fair and honest. Storer v. Brown, 415 U.S. 724, 730 (1973).

We reviewed a draft committee substitute currently under
consideration by the House State Affairs Committee. Thisbill
would require political parties to adopt and deliver any party
rules that would materially affect the nominating process by March

1 of the primary election year. The purpose of imposing a deadline
for action is to permit preclearance of the <change in voting
requirements by the Uu.sS. Justice Department, allow forvoter
education, and give adequate time to the division of elections to
implement the changes. While these interests appear to be
compelling, it is possible that a minor, recognized political party
could contest the validity of the March 1 date. There is precedent

for the proposition that early deadlines for the declaration of
candidacy improperly restrict free speech and associational rights
of nonparty candidates. Sigler v. State. 3AN-88-8695 (Alaska
Super. Mem. of Decision, Sept. 12, 1988). The harm encountered in
Sigler was that the early declaration date 1improperly distanced
nonparty candidates from the time of spirited public debate and the
resultant attention of voters. Perhaps a minor recognized party
could argue that it should be allowed to adopt rules which permit
it to nominate candidates by convention held at or near the filing
deadline for candidates for reasons similar to those advanced by
Sigler. We believe that the concept of a deadline is supportable
as a reasonable burden calculated to promote the electoral process.
However, the division must fully document reasons for the cut-off
date. The documentation will be essential in upholding the state”"s
burden of proving that there 1is basis for the restriction.
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Based on the foregoing, we conclude that existing
provisions of the election code specifying the content of the
primary election ballot are not operative when a political party

opts to close its primary. In the absence of a specific statute,
sufficient authority exists for the director to administratively
implement new procedures for a closed primary. The basic standard

applicable to the power of an administrative agency to adopt
regulations 1is set out in the Administrative Procedure Act (APA).

The APA provides:

If, by express or implied terms of a statute, a
state agency has authority to adopt regulations to
implement, interpret, make specific or otherwise

carry out the provisions of the statute, a
regulation adopted is not valid or effective unless
consistent with the statute and reasonably

necessary to carry out the purpose of the statute.

AS 44.62.030. The director 1is given broad legislative power to
adopt administrative regulations. She may "adopt regulations under
the Administrative Procedure Act (AS 44.62) necessary for the
administration of elections." AS 15.15.010. Given our
determination that Tashiian makes AS 15.25.060 inoperative under
certain conditions, it appears that AS 15.15.010 grants sufficient
authority to implement a closed primary by administrative
regulation. See. e.g. . Denardo v. State. 741 P.2d 1197 (Alaska
1987) (regulation requiring independent gubernatorial candidates to
submit nominating petitions signed by one percent of qualified
voters held to be valid when adopted after court found statutory

requirement void).

We would be remiss in our duties if we did not point out
that contrary legal arguments could be made. It could be argued
that the existence of AS 15.25.060 makes it plain the legislature
did not intend to commit the formulation of the primary ballot to

agency discretion. Support for this argument can be found 1in
AS 15.15.030(1), which allows the director to determine matters of
ballot form "not provided by law." The intent to commit to agency

discretion is a necessary element for determining whether a
regulation is valid. Kelly v. Zamarello. 486 P.2d 906, 909 (Alaska
1971). We believe that a court would defer to the broad grant of
legislative rule-making power conferred by AS 15.15.010, especially
if the legislature fails to amend the election code after given a
reasonable opportunity to.do so. However, the fact that the
regulations could be questioned justifies the effort to have the
legislature take action to amend the election code.
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We hope this memorandum will assist you 1in presenting
your comments to the House State Affairs Committee.
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January 15, 1991

MEVCRANDLM

TO: Representative Mike Navarre
FROM: Gordon S. Harrison, Director

RE: Alaska's Blanket Primary and the Tashjian Decision
Research Request 91.080

You asked for a description of the various methods used throughout the country
to conduct primary elections for state offices. You also asked for a review
of the effect on state primaries of recent U.S. Supreme Court decisions that
have given state parties substantial prerogatives to determine the rules for
nominating their own candidates, notably the Tashjian decision [Tashjian v.
Republican Party of Connecticut, 479 U.S. 208 (1986)]. Finally, you asked if
there is a need to modify Alaska's primary election laws in the wake of the
challenge last summer to those laws by the Republican Party of Alaska armed
with the Tashjian decision (Doyle v. State of Alaska).

This memorandum will discuss these matters under the following five subject
headings: 1) classification of state primaries, 2) legislative history of
Alaska's blanket primary, 3) freedom of association and the Tashjian decision,
4) Alaska's primary and Doyle v. State of Alaska, and 5) revision of Alaska's
primary election laws. The recommendation of the memorandum is that--presuming
the legislature wants to retain the blanket primary--revision of Alaska's
current statute should wait wuntil after the courts have ruled on the
constitutionality of the blanket primary. To modify Alaska's primary election
laws prior to court action would prematurely, and perhaps unnecessarily,
concede that the blanket primary has constitutional defects.

Classification of State Primaries

The direct primary is used to nominate party candidates for state office in
virtually all of the states today. It replaces nomination by party convention
and caucus, methods prevalent throughout the country in the last century.
Nomination of candidates by popular vote in a party primary was a key political

reform of the progressive movement early in this century. It opened the
In a few states conventions are still used to nominate candidates for
certain offices, or wunder special circumstances. See Council of State

Governments, Book of the States 1990-91, Table 5.2. pp. 234-35.
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nominating process to the voters and thereby undercut the influence of party
bosses in determining who would stand for election.

Generally speaking, direct primaries are described as being either ™"closed",
"open'™, or "blanket™, although there is significant variation within these
categories.

Closed Primary

In a closed primary system, voters must be registered party members to
participate in the party primary election. A person registered as a Democrat,
for example, may vote only in the Democratic primary. At the polling place,
he or she will receive a ballot containing only candidates seeking the
Democratic nomination. Voters who are registered as nonpartisans or who have
not declared a party preference (unaffiliated voters), may not vote in the
primary election.

Closed primaries are more or less closed, depending on the length of time that

a voter must be registered prior to the primary. In the classic closed system,
voters must be registered for 30 days or longer before the primary, and they
may not change their party registration during that period. In semi-closed

systems, voters may register or change their party registration as late as
election day. According to a recent political science textbook, 27 states use
a closed primary, including ten that allow voters to register or change party
registration at the polling place.

Open Primary

In an open primary system, voters do not have to be registered members of a
party to vote in the primary of that party. A person registered as a
Republican, for example, may choose to vote in the Democratic primary.
Unaffiliated voters may vote in the primary of any party that qual ifies for the
ballot (normally only the two major parties do so).

Open primaries vary in their degree of openness: in the classic open primary,
voters decide which party ballot to vote 1n the privacy of the voting booth
(either they are given one ballot with party candidates in separate columns,
and they vote only one column, or they are given separate ballots for each

party and they return only one with voting marks). In semi-open primaries, the
voters must publicly request a party ballot. Twenty states use an open
John F. Bibby, et al., "Parties in State Politics,” Politics 1n the

American States, Virginia Gray, Herbert Jacobs, Robert B. Albritton, eds. 5th
Edition, 1989, p. 98.
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primary, including 11 of the semi-open type that require voters to request a
party ballot.

Blanket Primary

In both the open and closed primary, voters may cast votes forcandidates of

only one party. In the blanket primary, all voters receive a singleballot
that groups candidates of both parties by office, and they may cross from one

party to the next as they move through the list of offices. That is, a voter

may cast a ballot for a Republican candidate for governor, a Democratic
candidate for state senator, a Republican candidate for state representative,

and so on, regardless of the voter's own party affiliation (or lack thereof).

This system is the most open of the conventional party primaries, as it is

least constraining from the standpoint of the individual voter. Two states

have a classic blanket primary: Washington and Alaska.

Louisiana has had since 1976 a unique nonpartisan primary which bears some
resemblance to a blanket primary. The critical difference between the
Louisiana primary and the blanket primaries of Alaska and Washington is that
it is not designed to produce nominees from each of the contending parties.
The ballot is organized like a blanket primary ballot (with all candidates for
an office, regardless of their party, listed by office), but the two candidates
who receive the highest number of votes advance to the general election, even
if they are of the same party. Furthermore, if one of the candidates receives
a majority (more than 50 percent) of the vote in the primary, heis the victor
and does not have to stand at the general election.

Impact of the Primary System on Parties

The purpose of the direct primary was to reduce the influence of parties in the

political life of the nation, and it has undeniably had that effect, together
with other factors that have also contributed to the decline of parties in our
society. It is Interesting to note that a respectable body of opinion in the

United States today laments the moribund state of the major parties and
believes tjhat revitalized parties could invigorate and animate American
democracy. While few observers or political practitioners advocate the return
to party conventions and caucuses for nominating electoral candidates, many
are critical of open, and especially blanket, primaries. The closed primary
1s preferred by many political scientists and party activists because it
encourages party affiliation, gives meaning to party ties, and enhances the
development and significance‘of party platforms. The popularity of open

21b1d., p. 98.

4See, for example, Leon D. Epstein, Political Parties 1n the American
Hold, University of Wisconsin Press, 1986, especially pp. 9-39.
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primaries with voters, however, is wusually to check the impulse of party
officials to seek the closing of an open primary, and accounts for the fact
that only 17 states have a classic closed system.

Legislative History of Alaska's Blanket Primary

Alaska first adopted the blanket primary in 1947,#during territorial days.
Prior to that time Alaska had an open primary: at the polls, voters were given
a single ballot listing the party candidates in two separate columns. Voters
could vote in only one column.

In the special legislative session of 1946, when both houses of the legislature
were overwhelmingly dominated by Democrats, a conservative Juneau Democrat,
Curtis Shattuck, introduced House Bill 4 which would have changed the open
primary to a blanket primary. While the bill did not have sufficient support
in the House of Representatives to pass, there was enough interest to keep it
alive. The compromise was an amendment to put the question before the voters
in a referendum at the next general election (October 8, 1946). Theamended
bill passed the House of Representatives with no dissenting votes, and it
passed the Senate with only three dissenting votes.

There was apparently little public discussion of the issue preceding the
referendum, in part perhaps because it was overshadowed by a second referendum
on the same ballot--a referendum on the hotly debated question of statehood.
In any case, the question of a blanket primary seems not to have generated much
controversy. The Anchorage Daily Times opined that the proposal "has received

virtually no publicity and the vote on it will probably be unintelligent.”™ The
newspaper editorial said "nobody seems to know what it is all about." It
continued:

...inasmuch asthe two parties in Alaska are different only in
leadership andin their position as "in" or "out" of power, it
can be argued that the blanket ballot would be appropriate
here.

historian Bob DeArmond of Juneau wrote the following about the adoption
of the blanket primary in his column "Days of Yore"™, published in Info Juneau,
October 25, 1986. The blanket primary ™"v/as particularly pushed by Editor
Sidney D. Charles of the Alaska Fishing News (now the Ketchikan Daily News) and
a bill was Introduced 1n the 1945 legislative session by Representative Curt
Shattuck of Juneau. It was quickly batted down by the party stalwarts, but in
1946 there was a special session and Shattuck Introduced 1t again. To get rid
of 1t, the opponents turned It Into a referendum for the 1946 general
election.™
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Both parties are interested in developing Alaska. Either one
would follow a program very similar to the other should it be
placed in power. It has been said that the voters, during the
primary election, separate into two parties for the purpose of
eliminating some candidates for public office and nominating
others. The general election is a continuation of this
process, only with the voters all using the same ballot with
the candidates of the parties on the same list. Therefore, it
is argued, there would be nothing lost by having a blanket
ballot in the primary.

We have heard no argument that is, by itself, convincing. Wk
believe that Alaska will fare just as well no matter what form
of ballot is used.

While newspaper editors may have been indifferent, the voters clearly were
not: the opportunity to vote for candidates from either party in the primary
strongly appealed to Alaskans, who voted ves on the referendum to adopt a
blanket primary by an extraordinary margin/ In the face of this unequivocal
support by the electorate, members of the Eighteenth Legislature dutifully
adopted a blanket primary in 1947. It passed without a dissenting vote in the
House of Representatives, and with two Democrats and two Republicans casting
no votes in the Senate.

Increasingly, however, the question of the blanket primary became a partisan
issue. Democrats tended to oppose it, and Republicans to support it.
Democrats feared that it would erode party loyalty and discipline, and they
thought that Republicans used it to their advantage by crossing party lines in
the primary to nominate the weakest Democratic candidates. Republicans

~“Anchorage Daily Times, October 7, 1946.

AUnofficial returns from 46 of the 60 precincts reported in the Anchorage
Daily Times on October 10, 194b, showed 4,225 in favor of the blanket primary
and 878 opposed. DeArmond states "In the final tally . . . a whopping 78
percent [of the voters] wanted the [blanket] primary.” DeArmond, "Days of
Yore," op. cit.

®In a letter to Secretary of State Lew Williams in 1948, Alaska's Delegate
in Congress Bob Bartlett (a Democrat) commented on the new blanket primary:
"I still fail to appreciate whatever good qualities, 1f any, it may have. The
good old party ballot was good enough for me. I still think that party
responsibility will, to a large degree, be a thing of the past with this form
of ballot." University of Alaska Archives, Bartlett Collection, Box 14,
Personal File 1948.
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supported the blanket primary in hopes that Republican candidates would
benefit by attracting conservative Democrats and nonaligned voters.

In the first session of the first state legislature in 1959, when Democrats
firmly controlled both houses and the governor's office® the blanket primary
was replaced by the single ballot open primary. Adoption of the
comprehensive election code in 1960 incorporated this change.ll

Republicans led the opposition to the single-ballot open primary, although

some Democrats also sought a return to the blanket primary. Several bills
were introduced to restore the blanket primary, but they languished in
Democrat-controlled committees. In 1966, during the second session of the
Fourth Legislature, a blanket primary bill passed the House and almost passed
the Senate. Senate debate on the measure was reported in the Anchorage Daily
Times. d Democrats Jim Nolan of Wrangell, Robert Blodgett of Teller, and
Robert Ziegler of Ketchikan spoke in favor the bill. Senator Blodgett s

reported to have said:

The Democratic party is a hollow shell. The Republican party
is a hollow shell. How many people actually are active
workers in the two parties? Darned few. | support the bill."

Senator Ziegler declared:

The measure is vitally important to the people of this state.
In Ketchikan, probably nine of every ten voters want to vote
for the man, not the party.

Despite this show of bipartisan support, the bill failed to pass the Senate.

The general election of 1966 broke the Democratic monopoly on legislative
power which had existed since the 1950s: Republican majorities were elected
to both houses and Republican Walter Hickel was elected governor. The blanket
primary was thereupon restored during the first session of the Fifth

interview with Judge (Ret.) Thomas B. Stewart. See also Herman E.
Slotnick, "Alaska: Empire of the North,” in Frank H. Jonas,, ed. Politics in
the American Vest (Salt Lake City: University of Utah Press, 1970). Since the
1930s, the Republican party tended to be the minority party In Alaska, and it
is the minority party that typically perceives partisan advantage in opening
primaries.

10Chapter 41 SLA 1959 (HB 8).
AChapter83 SLA 1960 (CSHB 252).

12March 28, 1966.
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Legislature.13 The bill to restore the blanket primary was introduced at the
request of Governor Hickel, but it attracted considerable bipartisan support.
Among the 35 yeas in the House, nine were cast by Democrats; of the five
nays, four were cast by Democrats. In the Senate the bill received 18 yeas,
four of which were cast by Democrats. Both nays in the Senate were cast by

Democrats.

The blanket primary seems to.suit contemporary Alaska, where party ties and
party organizations are weak. Elected officials-from both parties acquiesce
to (and many benefit from) voter enthusiasm for the blanket primary.

Open primaries of all kinds, however, are often unpopular with party loyalists
and party candidates because they allow nonparty members to 'cross over"™ and

influence the selection of party candidates. If done with mischievous
intent”-so-called strategic voting--the result may be the nomination of the
weakest candidate. Even if not done mischievously, cross-over voting may

sufficiently dilute the vote of party members to produce a nominee with little
attachment to the party platform. Do parties have any rights to determine who
may vote in their primary? A recent opinion of the U.S. Supreme Court says
that they do, although the opinion was rendered in a case involving the
efforts of a party to open (partially) its closed primary. That is the

Tashjian decision.

Freedom of Association and the Tashjian Decision

Although the freedom of association is not explicitly guaranteed by the U.S.
Constitution or the Bill of Rights, the U.S. Supreme Court has, through a
series of cases that began in the late 1950s, conferred constitutional status
upon it, declaring that the right to freedom of association is implicit in
such constitutionally protected rights as speech, petition, and assembly.
Although initially applied in civil rights cases, the doctrine of freedom of
association has recently been invoked by the courts in disputes over state

13Chapter 1 SLA 1967 (HB lam).

14More than half of the voters in Alaska are unaffiliated with a party
(at registration they decline to state a party preference or declare themselves

nonpartisan). Information from the Division of Elections prior to the 1990
elections showed there were 285,219 people registered to vote ir. Alaska with
the following party affiliation: Democrats, 56,074; Republicans, 59,107;
Alaska Independence Party, 2,227; nonpartisan, 89,548; undeclared, 72,195; and
other, 6,068. For a general discussion of parties in Alaska see Carl E.
Shepro, "Alaska's Political Parties,"” Gerald A. McBeath and Thomas A.
Morehouse, eds. Alaska State Government and Politics (Fairbanks: University

of Alaska Press, 1987).
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regulation of political parties. The U.S. Supreme Court has used it to uphold
challenges by parties to state regulations that unduly interfere with internal
party operations and the process by which the parties select their electoral
candidates. The notable case involving state primaries is Julia H. Tashjian,
Secretary of State of Connecticut, Appellant v. Republican Party of
Connecticut et al. [479 U.S. 208 (1986)].

The Tashjian Decision

Connecticut has a history of strong party organizations, and since 1955 it has
had a classic closed primary. The state Republican party has fewer registered
voters than the Democratic party, and there are a substantial number of
unaffiliated voters in the state. In January, 1984, the state convention of
the Republican party adopted a rule that allowed wunaffiliated voters to
participate in the Republican primary for certain offices (excluding state
legislative office). This rule conflicted with the state's election Ilaw.
After failing to obtain the necessary statutory amendment from the legislature
(which was dominated by Democrats), the party sued on constitutional grounds
in federal court to enjoin the state from enforcing the closed primary
statute. The party prevailed in the U.S. district court and th-* circuit court
of appeals, and the state appealed to the U.S. Supreme Cour¥*.

The Supreme Court sided with the Republican party, upholding the lower court

decisions. It ruled that the Connecticut statute was unconstitutional because
its infringement on the associational rights of the party was not justified
by compelling state interests. Prohibiting unaffiliated voters from

participating in the primary of a party that invites such participation
"limits the Party's associational opportunities at the crucial juncture at
which the appeal to common principles may be translated into concerted action,
and hence to political power in the community.”

The Implications of Tashjian

At a minimum, the Tashjian decision means that states with closed primaries
may not prohibit unaffiliated voters from voting in the primary of a party
that takes formal action to open its primary to these voters. A number of
closed primary states with election laws similar to Connecticut's have made
the necessary statutory amendments to bring their codes into compliance with
Tashjian. The relevant laws 1n states that have not done so will be
unenforceable 1n the face of party action to open a primary to unaffiliated
voters.

Because few political parties have followed the precedent of the Connecticut
Republicans 1n seeking to open, even partially, their closed primary, and
because only the participation of unaffiliated voters is at stake (a small
proportion of registered voters 1n most states), the Tashjian decision has not
had a tumultuous impact. The big question about Tashjian, however, is what
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the underlying logic of the decision implies for other forms of state
regulation of parties and primaries. That is, how much freedom of association
will the Supreme Court ultimately extend to political parties? Leon Epstein,
a noted political scientist, has observed: "Only if parties were able, as
well as willing, to use Tashjian as a precedent for broader challenges to
state primaries would there be far-reaching political consequences."”

Open and blanket primaries are clearly suspect under an extension of the
freedom-of-association reasoning in Tashjian. If prohibiting a party from
allowing unaffiliated voters to participate in its primary amounts to an
unconstitutional interference in a party's affairs, what of election laws that
force a party to accept the participation of voters registered in opposition
parties? More than one analysis of the Tashjian decision has pointed to the
possible consequences for open and blanket primaries. For example, "Tashjian
clearly indicates that great deference should be accorded to a party's

determination of its affiliates. The open and blanket primary systems,
however, limit the ability of parties to choose their affiliates by preventing
parties from restricting their primaries to party members. . . . Thus, there

is a strong argument that both the open and blanket primary systems are
unconstitutional.

The limits of the Tashjian decision in this regard have not been tested
because no party in an open or blanket primary state has sought to close its
primary by party rule and to enforce this closure through court action against
contrary state laws. That is, no party had done so until June, 1990, when
Allen Grant Doyle, Jr. and the Republican Party of Alaska v. State of Alaska
et al. was filed in the U.S. District Court in Anchorage.

Alaska's Primary and Doyle v. State of Alaska

At its statewide convention in March, 1990, the Republican party of Alaska
amended its rules by adopting the following provision:

Only registered Republicans, regi red Independents, and
those who state no prefer” -f ty affiliation shall be
allowed to wvote in the . a primary election for
Governor, Lieutenant Gowv. 'tioi, U.S. Senator, U.S.

Representative, and members of the State Legislature.

~5Leon D. Epstein, "Will American Political Parties Be Privatized?"
Journal of Law and Politics, Vol. 239, p. 240.

ASusanYarborough Noe, "North Carolina General Assembly Amends Election
Laws to Allow Unaffillated Voters to Vote in Party Primaries,” North Carolina
Law Review, Vol. 65, No. 6 (September 1988).
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The Republicans expected the Democratic party at its statewide convention in
May to adopt asimilar provision <closing its primary to registered
Republicans, but the Democratic party did not do so. Notwithstanding this
development, the Republican party thereupon requested state election officials
to honor the new rule in the wup-comingprimary (August,1990). State
officials protested that the request for a change in the method of holding the
August primary was too ambiguous and made too late to be implemented.
Furthermore, state officials demanded that the party rule be "precleared™ by
the U.S. Department of Justice under the federal Voting Rights Act of 1965
before they could begin to modify state election procedures (a process that
would also require preclearance by the federal justice department).

Confronted with these objections, the Republican party filed suit asking the
court to enjoin the state from conducting the August primary in a manner
contrary to its new rule.

In its response to the plaintiff's motion, the state did not dwell at length
on the merits of the Republican party'sassertion that the doctrine
associational rights enunciated in Tashjian conferred upon the party the
prerogative to close its primary to Democrats. Rather, confronted with the
immediate threat of an injunction against the August primary, the state built
its defense around the argument that a change in the election procedures at
such a late date would cause confusion and uncertainty that would disadvantage
minority voters, in violation of the federal Voting Rights Act of 1965.

The Democratic party of Alaska and the Alaska Federation of Natives (AFN)
filed a joint amicus curiae brief in support of the state's opposition to the
party's motion. The amici also stressed the harm that would be suffered by
ruralNative voters if electoral procedures were altered for the August
primary. However, both the state and the amici argued that it was not clear,
as averred by the Republican plaintiffs, that the party's suit would
ultimately prevail on its merits, and they both offered several reasons why
the blanket primary could survive constitutional scrutiny, notwithstanding the
Tashjian doctrine.

Also, both the state and the amici suggested that the federal voting rights
act may be a fundamental Impediment to closing Alaska's primary. The amici
brief stated:

Any election procedure which abridges the opportunity for
Native voters to enhance their political Influence through bi-
partisan coalitions fundamentally impairs voting prerogatives
protected under the "no retrogression™ provisions of the Act.
(Indeed, AFNsuspects that the Party Rule 1s specifically
Intended to frustrate the formation of bi-partisan coalitions

of
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and, in turn, to impair the influential role of legislators
who represent Native voters).
The brief warned that the Alaska Federation of Natives ™"intends to raise

claims under Section 2 of the Act which allege that implementation of the
Party Rule is violative of the substantive protection of the Act. (AFN notes
that the State has indicated that it, too— may assert such claims as a
counter-claim in the immediate litigation.)"

On July 16, 1990, the district court denied the request for a preliminary
injunction. However, the case is still active and will be decided on its
merits unless the Republican party withdraws the action.

Revision of Alaska's Primary Election Law

Efforts of the Republican party in the summer of 1990 to partially close its
primary were thwarted because its request to modify the ballot and voting
procedures was deemed untimely, and because state officials and party leaders
could not agree on an interpretation of the party rule. Had the request
been made earlier, the state may have acquiesced to it and not contested the
merits of the Republican party's claim that the blanket primary is
unconstitutional under the Tashjian doctrine. In anticipation of future
requests by one or both parties to close their primaries to voters of other
parties, should the legislature now establish procedures in law that will
smooth the process? For example, should state statutory provisions specify
deadlines for filing requests, and authorize the state Division of Elections
to determine by administrative procedure the form of the ballot?

The legislature should not revise the blanket primary to facilitate future
efforts by the parties to close their primaries unless it first decides as a
matter of policy that the blanket primary should be abandoned (or, at a
minimum, that the desire of a party to close its primary to some extent should
take precedence over the protection of the integrity of the blanket primary).
If the legislature favors the blanket primary, its constitutionality should be
defended in court before any revision to the election laws is contemplated.

~Memorandum of Amicus Curiae in Opposition to Hotion for Preliminary
Injunction, p. 18.

IQIbid.tp. 18.

~The state argued, for example, that it was not Inconsistent with the
party rule to include on the Republican ballot the names of Democratic
candidates, in order that Republican and unaffiliated voters could continue to
enjoy a blanket primary.
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Despite the presumptive case against the blanket primary on the basis of
rights of freedom of association of political parties, a plausible defense

can by made on its behalf. In deciding cases such as these, the court weighs
the severity of the infringement on the party against the interest of the
state in imposing it. The U.S. Supreme Court recognizes the importance of
regulations that strengthen the two-party system and preserve the integrity of
the electoral process. Indeed, a footnote in the Tashjlan decision cautioned
that the reach of the decision may not be very far. It said that had the

request of the Republican party of Connecticut been to open its primary to
Democrats in addition to unaffiliated voters, the circumstances would hav”
been much different because of the potential disruption to the party system.
Also, the defense of Alaska's blanket primary around the federal Voting Rights
Act of 1965--and the compelling interest of the state in protecting the
electoral participation of Alaska Natives--is also available.

Furthermore, the Republican party may decide not to pursue DOY|€ v. Statf of
Alaska. The circumstances that prompted the suit may now make it moot. 1 In
general, political parties have demonstrated caution in using the Tashjlan
doctrine to upset the status quo. The DOY|€ suit was improbable. Writing
about the likelihood of such a suit, political scientist Epstein noted:

It is hard to conceive of many electoral circumstances in
which a party would find it expedient to exercise such a right
[to close an open primary]. For one party in a competitive
two-party state to require a previously unused party
registration only for its primaries, thus excluding customary
primary voters who remain unaffiliated, looks politically
risky. 1

The politics of the issue in Alaska are certainly complicated, if not risky.
For example, the bill restoring the blanket primary in 1966 was introduced at
the request of Governor Hickel. How his new administration will deal with the
Doyle case is not yet clear.

I hope this overview of the primary situation in Alaska is helpful to you.

20Tashjianv. Republican Party of Connecticut, 479 u.s. 208 (1986) n. 13.

Presumably, the conservative wing of the Republican party sought to
close its primary to Democratic voters to forestall them from crossing over and
casting ballots for Arliss Sturgulewskl, a moderate Republican candidate for
governor.

22Epstein, "Will American Political Parties Be Privatized?"™ p. 271.
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PROCEDURES FOR PARTY PRIMARIES IN OTHER STATES

ALABAMA as of: 5/11/790
TOTAL 2,294,193
Party primaries:
No record of party is kept by the State of Alabama Elections

Division. A voter need only declare either Democrat or Republican
at the polls and he will be given the corresponding ballot.

ARKANSAS as of: 5/1/90
TOTAL 1,171,027
Party primaries:

In the state of Arkansas, voters are not required to indicate
a party preference, however, the state has only two official

parties: Democrat and Republican. There is no state-wide standard
for holding party primaries- each county 1is responsible for its
own procedure. In counties where joint primaries are held, the

voter must request to vote either Republican or Democrat.

CALIFORNIA

Democrat 49.94%
Republican 39.20%
American Independent 1.17%
Libertarian .36%
Peace & Freedonm .34%

Party primaries:

At the primary the voter must request a ballot for the party
with which he is affiliated. In the California primary there are
five such parties which participate (see above) . If a voter is not
a member of one of these five parties, he may only vote for non-—
partisan candidates and for or against bal_ot propositions and
other issues. Otherwise the non-partisan voter must wait until the
general election. If a voter wishes to request a primary election
ballot for a party of which he is not a member, he must change his
affiliation at least 29 days prior to the state-wide election.



CONNECTICUT
Democrat
Republican
Minor Parties
Unaffiliated

TOTAL

Party primaries:

Only Democrats may vote
some offices,

primaries for

as of: 2/90
681,306 - 39%
468,517 - 27%

972
577,071 - 33%

in Democratic primaries;

in Republican
both Republicans and voters who are

unaffiliated with any party may vote. These offices are:
Governor, Lt. Governor, Secretary of State, Treasurer, Comptroller,
Attorney General, U.S. Senator, and U.S. Representative. In
Republican primaries for such offices as state legislator, city
mayor, or city council member, only Republicans may participate.
DELAWARE as of: 11/88
Democrat 125,297 - 43%
Republican 110,301 - 38%
Other 58,095 - 20%
TOTAL 293,693
Party primaries:

Only Democrats may vote in Democratic primaries, onli

Republicans may vote

DISTRICT OF COLUMBIA

Democrat
Republican
Statehood
Independent
Other Parties

TOTAL

Party primaries:
In the
Republican,

District of
and Statehood parties each have a separate ballot.

in Republican primaries.

214,283 - 7%
25,194 - 9%%
2,054
33,695 - 12%
174
275,400
Columbia primary, the

Democratic,

A

voter must be a member of the party for which he requests a ballot.

If not,
the election.

he must change his affiliation at

least 30 days prior to



FLORIDA

Democrat 3,037,978 - 53%
Republican 2,312,735 - 40%
Other 400,441 - %
TOTAL 5,751,154

Party primaries:
A voter must be a member of the party for which he requests

a ballot. If not, he must change his affiliation at least 30 days
prior to the election. If a run-off election should occur, the
voter may not cross parties. Voters affiliated with political

parties other than Democrat and Republican may only vote in the
gereral election.

GEORGIA as of: 11/88
TOTAL 2,941,339
Party primaries:

No record of party is kept by the Georgia Elections Division.
A citizen need only be registered to participate in either primary.

KENTUCKY

Democrat 1,233,230 - 68%
Republican 538,859 - 30%
No Preference

Other

TOTAL 1,826,499

Party primaries:

A voter in Kentucky must be a member of either the Republican
or Democratic party in order to vote in the primary election. | f
he is not he may only vote in the general election. If he should
wish to —change his political affiliation after the general
election, it will not become effective until after the following
primary election; until then his status will be listed as non-
partisan. However, if a voter chooses to change his affiliation
between the dates of the primary and general elections, his party
status will become effective by the date of the general election.



ILLINOIS
TOTAL 6,014,961
Party primaries:

No record of party is kept by the Illinois Board of Elections.
However, voters must declare a party to vote in a primary election.

INDIANA as of: 1/90
TOTAL 2,839,561

Party primaries:

No record of party is kept by the Indiana State Election
Board. Voters participate in primaries by requesting a ballot for
either primary at the polls.

IOWA as of: 5/1/90
Democrat 549,176 - 37%
Republican 477,375 - 32%
No Party 475,861 - 32%
TOTAL 1,502,412

Party primaries:

A registered voter may vote in any primary. However, if he is
not already a member of the party in whose primary he wishes to
vote, he must declare at the polls.

MASSACHUSSETTS as of: 2/90
Democrat 1,390,785 44.22%
Republican 424,800 13.50%
Unenrolled 1,328,863 42.26%
TOTAL (as of 10/89) 3,268,017

Party primaries:
Voters may chose to vote in either primary regardless of their
party affiliation.



M ISSISSIPPI as of: 5/88
TOTAL 1,595,826

Party primaries:

No record of party is kept by the State of Mississippi
Elections Division. In the first of the two Mississippi primaries
a voter requests either a Republican or Democratic ballot. In the
second primary the voter most vote the same way; he cannot cross
parties.

NEVADA

Democrat 202,343 - 46%
Republican 192,155 - 43%
Non-Partisan 48,941 - 11%
TOTAL 443,439

Party primaries:

Only Democrats may vote in the Democratic primary, only
Republicans may vote in the republican primary. Non-Partisans may
not vote unless they change their affiliation at least 30 days
prior to the primary.

NEW HAMPSHIRE as of: 5/24/90
Democrat 197,409 - 30%
Republican 252,720 - 39%
Undeclared 199,651 - 31%
TOTAL

Party primaries:

On the day of the primary, a voter, regardless of party
declaration, may request a ballot for either primary. The voter
then automatically becomes a member of that party in whose primary
he participated.



NEW JERSEY

Democrat 1,199,098 - 32%
Republican 787,822 - 21%
Unaffiliated 1,727,107 - 46%
Independent 4,571
TOTAL 3,718,598

Party primaries:
Unaffiliated and independents cannot vote

in party primaries.

NEW YORK

Democrat 3,904,183 - 47%
Republican 2,640,179 - 32%
Right-to-Life 23,973 - 1%
Conservative 113,756 - 2%
Liberal 61,101 - 1%

Non-in-Roll 1,502,641 - 18%
TOTAL 8,255,833

Party primaries:
If a candidate is running for an office unopposed, no primary

for that office is held. If a party nominates no candidates for
a specific office voters registered wunder that party will not
participate in the primary for that office. If a voter wishes to

change his affiliation, he must have done so prior to the previous
general election.

OHIO

Democrat
Republican
Independent

1,802,977 - 31%
1,165,141 - 20%
2,814,895 - 49%

TOTAL 5,783,079

Party Primaries:

A voter must declare a party (either Democrat or Republican)
at the polls on election day. Independents who don't declare a
party may not vote.



RHODE ISLAND as of: 11/7/89

TOTAL: 536,406

Party primaries:
No official record of party is Kkept by the Rhode Island

Division of Elections. However, while a voter may vote in either
primary, whichever primary he participates in will act as a
declaration of party. His party affiliation is then handwritten
on the original voter registration form/card. If the voter wishes

to vote in a party primary different from his affiliation, he must
disaffiliate at least 90 days before that primary is held.

SOUTH CAROLINA as of: 4/4/90
TOTAL 1,290,869
Party primaries:
No record of party is kept by the South Carolina State

Election Commission. A citizen need only be registered to
participate in either primary.

TENNESSEE as of: 12/89
TOTAL 2,521,996
Party primaries:
No record of party is kept by the Tennessee Elections

Division. A citizen need only be registered to participate in
either primary.

TEXAS as of: 3/15/90
TOTAL 8,285,308
Party primaries:

No record of party is kept by the Texas Elections Division.
On the day of the primary election a registered voter votes at

either a Democratic poll or a Republican poll. These polls are
either located together or at separate sites.i Each party controls
its own primary. In the event of a run-off election, voters may

not cross parties when they vote in the second election.
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SAN FRANCISCO COUNTY DEMOCRATIC CENTRAL COMMITTEE et al.

489 US—, 103 L Ed 2d 271, 109 SCt— . = .
[No. 87-1269]

Argued December 5,1988. Decided February 22,1989.

Decision: California law.banning endorsement of primary candidates by
parties’ governing bodies held to violate parties’ speech and association
rights under Federal Constitution's First Amendment. -

SUMMARY

Provisions of the .California Elections Code (1) forbade the official govern-
ing bodies of political parties from endorsing candidates in party primaries,
(2) restricted the organization and composition of such official governing
bodies, (3) limited the term of office for a party's state central committee
chair, and (4) required that the chair rotate between residents of northern
and southern California. Various county central committees of the Demo-
cratic and Republican parties, and other groups and individuals active in
partisan politics in California, brought an action in the United States
District Court for the Northern District of California against state officials
responsible for enforcing the Code. The plaintiffs contended that the provi-
sions in question deprived political parties and their members of the rights
of free "speech and free association guaranteed by the Federal Constitution’s
.First and Fourteenth Amendments. The District Court granted summary
judgment for the plaintiffs as to the prorisions in question, and the United
«States Court of Appeals affirmed (792 F2d 802). On appeal, the United
States Supreme Court vacated and remanded (479 US 1024,93 L Ed 2d 820,
107 S Ct 864) for further consideration in light of its decision in Tashjian v
Republican Party of Connecticut (1986) 479 US 208, 93 L Ed 2d 514, 107 S
Ct 644. After supplemental briefing, the Court of Appeals concluded that its
previous decision was supported by the Tashjian decision, supra, and accord-
ingly reinstated it3 judgment affirming the District Court'3 decision (826 F2d
814). .

‘On appeal, the United States Supreme Court affirmed. In an opinion by

211 ¢



U.S. SUPREME COURT REPORTS 103 L Ed 2d.

Jr

Marshall, J., joined by Brennan, White, Blackmun, Stevens, O'Connor,
Scalia, and Kennedy, JJ., it was held that él) the Rrovmon concerning
endorsement of primary candidates (a) infringe uRon the free speech rights
of parties and their mémbers, because it directly hampered the ability of a
party to spread its mes,sa(T;e and hamstrung voters seekmg to inform them-
selvés about the candidates and the campaign issues, (0) infringed upon
political parties' freedom of association, because the provision prevented
parties from, promoting candidates at the crucial juncture at which the
appeal to common principles may be translated into concerted action and,
hence, to political power in the community, and (c)-could not be justified as
advancing.the.state’s compelling interests.in maintaining a stable political*
tfystem yprotecting primary"vofers from confusion andoindue- influence,*or
Apreservingsparty ‘Stabilityi*'and (2) "the provisions regulating the parties’
internal affairs {a) burdened the freedom of association of palitical P,artle,s
and their members, because such provisions limited a party’s discretion in
how to organize itself, conduct its affairs, and select its leaders, and (b) could
not be justified as serving compelling state interests in preservm% the
integrity of the election process, Insuring the democratic management of a
party’s internal affairs, or preventing regional friction,

Stevens, J., concurring, joined the court’ opinion, but expressed the view
that such phrases as "compelling state interest” were too convenient and
result-oriented to be helpful for constitutional analysis.

Rehnquist, Ch. J., did not participate.
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ical system and protecting primary
voters from confusion and undue

influence, where the state does not
adequately explain how the provi-
sion advances those interests; nor

to spread its message " and. ham-
strings . voters seekmg to inform
themselves about the candidates and
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may the provision be justified as
serving a compelling state interest
in party stability, since preserving
party unity during a primary is not
a compelling state interest.

Constitutional Law &40.5 - free—
dom of association — regula—
tion of party 3 internal struc—
ture

2a-2f. State statutory provisions
that (1) restrict the organization and
composition of the official governing
bodies of political parties, (2) limit
the term of office for a party 3 state
central committee chair, and Q) re—
quire that the chair rotate between
residents of northern and southern
parts of the state burden the free—
dom of association, guaranteed by
the Federal Constitution$ First and

Fourteenth Amendments, of political

parties and their members, because

such provisions limit a party 3 dis—
cretion in how t organize itelf,
conduct its affairs, and select its
leaders; such provisions cannot be
justified as serving a compelling
state interest in preserving the in—
tegrity of the election process, where
the state does not show that the
provisions are necessary to insure
the order and fairness of elections;
such provisions cannot be justified as
serving a competing state interest

in the democratic m uiagement of a

party 3 internal affahs, where state

intervention 1is not necessary to pre—
vent the derogation of the civil

rights of party adherents, because

the state has no interesv in protect—
ing the integrity of the party against

the party itself; the provisions regu—
lating the party chair car.not be jus—
tified as preventing regional friction,

because a Stale cannot substitute its

judgment for that of a party as to

the desirability of a particular inter—
nal party structure.
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Constitutional Law £40.5- First
Amendment - validity of
state regulations

3. A state3 broad power to regu—
late the time, place, and manner of
elections does not extinguish the
state3 responsibility to observe the

limits established by the rights of

the state 3 citizens under the Federal

Constitution3 First Amendment; to

assess the constitutionality of a state

election law, a court first examines

whether the law burdens rights pro—
tected by the First and Fourteenth

Amendments; if the challenged law

burdens the rights of political par—
ties and their members, the law can

survive constitutional scrutiny only

if the state shows that the law ad—
vances a compelling state interest

and is narrowly tailored to serve

that interest.

Constitutional Law 8940.5 - free—
dom of speech - election
campaigns — primaries

4. The Federal Constitution$ First
Amendment has its fullest and most
urgent application to speech uttered
during a campaign for political
office; for First Amendment pur—
poses, free discussion about candi—
dates for public office is no less criti—

cal before a primary than before a

general election, since in both in—

stances, the election campaign is a

means of disseminating idea3 as well

as attaining political office.

Constitutional Law &333, 940.5 -
First Amendment - censor—
ship — political speech

5. A state3 highly paternalistic
approach limiting what people may
hear is generally suspect under the

Federal Constitution3 First Amend —

ment, but it is particularly egregious

where the state censors the political
speech that a political party shares
with s members.



EU v SAN FRANCISCO DEMOCRATIC COM.
103 L Ed 2d 271

Constitutional Law 89405 — free-
dom of association — political
parties . L

6. Partisan political organizations

enjoy freedom_of association pro-
tectéd by the Federal Constitution's
First and Fourteenth Amendments;
such freedom of association means
not olnlz that an individual voter has
the right to associate with the politi-
cal party of her choice, but also that
a_political party has a right to iden-
tify the people who constitute the
association and to select a standard
bearer who best represents the par-
ty's ideologies and preferences.

Constitutional Law 89405 —
right of association

7. Imposing limitations on individ-
uals wishing to band together to
advance their views on a ballot mea-
sure, while placing none on individu-
als acting alone, iS a restraint on the
fetderal constitutional right of associ-
ation.

Constitutional Law §940.5 — free
speech and association — po-
litical stability — informed
electorate

8a, 8b. For purposes of the rule
that a state's burden on the rights to
free speech and free association can
survive constitutional scrutiny, only
if a compelling governmental intef-
est_is served, ‘maintaining a stable
political system is a compélling. state

Interest, and a state has a legitimate

interest in fostering an informed

electorate.

Elections §2 — flow of political
information
9. A state may properly regulate
the flow of information bétweén po-
litical associations and their mem-
bers when necessary to prevent
fraud and corruption,

Applgalal § 13315 — what reviewa-

e

10a, 10b. On appeal from a United
States Court of Appeals decision that
affirmed a United States District
Court judgment holding = that a
state’s election code provisions vio-
lated the free speech and ass'ocia-
tional rlghts of political parties, the
United States Supreme Court will
not disturb the District Court's rul-
ing. that the central committees of
various political parties had authori-
zation and caPa,cny, to bring and

maintain the |t|é;,at|on where the
E,‘uo”unré of Appeals did nof disturb this

Constitutional Law §940.5 — free-
dgmigsf association — political
,11.pA political party's determina-
tion of the structure which best al-
lows it to pursue its political goals Is
Protected by the Federal Constitu-
jon; freedom of association also en-
compasses a political party's deci-
sions about the_ldentltY of, “and the
process for electing, its leaders.

Constitutional Law §940.5 — asso-
cjational rights — mtegnty_ of
election process — regulation

of gl)artles

12a, 12b. For purposes of the fed-
eral constitutional requirement that
laws burdening the _associational
rights of political parties and their
members serve a compelling state

Interest, a state has a compelling

Interest in preserving the in equty

of its election process; toward that

end, a state may ﬁroperly,enact laws
that interfere, with a political party’s

Internal affairs when necessary to

Insure that elections are fair “and

honest;, for example, a state may

properly impose certain_eligibility
requirements for voters in the gen-
eral election, even though they limit
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the ability, of political parties to gar-
ner support and members, whore
ouch requirements are necessary to
insure that elections are fair “and
honest; however, a state cannot jus-
tify requlating a party's internal af-
fairs without showing"that such reg-
ulation .is necessary to insure ‘an
election that is orderly and fair.

Appglael §133L5 — what renewa-
13a, 13b. On appeal from a United
States Court of Appeals decision

103 L Ed 2d

holding that a state’s election code
provisions, purportedly designed to
curb friction within Polmcal parties
violate the Part!es' ree speech and
associational rights, the United
States Supreme Tourt need not ad-
dress the contention that the chal-
lenged laws weaken rather than
strengthen parties, whore the Su-
preme Court finds that the state has
no comPelllng interest in curbing
intraparty friction as long as the
electoral “process remains fair and
orderly.

SYLLABUS BY REPORTER OF DECISIONS

Section 11702 of the California
Elections Code (Code) forbids. the offi-
cial %overnmg bodies of political par-
ties To endorSe or oppose candidates
in primary elections, while §29430
makes it a misdemeanor for any
candidate in a primary to_claim offi-
cial party endorsemerit. Qther Code
sections, dictate the organization and
composition of parties’ governing
bodies, limit the term of office for a
party’s state central committee
chair, and require that the chair
rotate between residents of northern
and southern California. Various
party governing bodies, members of
such’ Dodies, and other politically
active groups and _individuals
brought Suit 'in the District Court,
claiming, inter alia, that these Code
provisions deﬁnve,d parties and their
members of the rights of free speech
and free association guaranteed b
the First and Fourtéenth Amend-
ments. The District Court ?r_ant_ed
summary judgment for the P,amtn‘fs
as to_thé provisions in_guestion, and
the Court of Appeals affirmed, ~

Held: The challenged California
election laws are invalid, since they
burden the First Amendmsnt rights
of political parties and their mem-
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bers without serving a compelling
state interest.

he ban on primary endorse--

a) T
me(zn)ts,m 8811702 and 29430 Violates
the First and Fourteenth Amend-
ments. By preventing a party’'s gov-
ernm,% body from stdting whethér a
candidate ddheres to the party’s ten-
ets or whether party officials believe
that the, candidate” is qualified for
the position sou%ht, the ban directly
hampers the party's ability to spread
its message and”hamstrings voters
seeking to inform themselves about
the candidates and issues, and
thereby. burdens the core rlgzht to
free political speech of the party and
Its members. The ban also infringes
a party’s protected freedom of associ-
ation rights to identify the people
who constitute the assoCiation and to
select a standard bearer who best
represents the party’s ideology and
references, by preven,tln? thé party
rom, promoting candidales at the
crucia prlmarg election {uncture.
Moreover, the ban does not serve a
compelling governmental interest
The Staté has not adequately ex-
plained how the ban advancés  its
claimed interest in a stable political
system or what makes California so
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gecullar that it is virtually the only
State to determine that such a ban
IS necessary. The explanation that
the State's compelllng interest in
stable government emDraces a.simi-
lar intérest in party stability is un-
tenable, since a State may eenact
laws to prevent disryption of PO|I'[IC
cal parties from without but not
from within._-The claim that a party
that issues™ primary. endorsements
risks intraparty friction which may
endanger Its general election pros-
pects is insuffiCient, since the goal of
protectln%,the_ party against itself
would not justify a State's substitut-
ing its judgment for that of the
party. The State's claim that the ban
IS necessary to protect primary. vot-
ers from confusion and ‘undue “influ-
ence must be viewed with skePtl-
cism, since the ban restricts the flow
of information to the citizenry with-
out any evidence of the existence of
fraud or corruption that would jus-
tify such a restriction.

(_ The restrictions on the organ
zation and composition of the official
overning bodies of political Partles,
e limits on the term of office for
state cenfral committee chairs, and
the requirement that such chairs
rotate between residents of northern
and southern California cannot be
upheld. These laws dlrectlly burden
the associational rlghts_o, a party .
and its members Dby limiting the

partr’s discretion in how to organize
tself, conduct its affairs, and select
Its leaders. Moregver, the laws do
not serve a comp_ellmP state interest.
"A'-state "cannot- ﬂUS'[I 1y -regulating a.
party's™internal ..affajrs. . without
showing that such requlation is nec-
essary to ensure that elections are
ordefly,.fair, and honest, and Cali-
fornia “has made no such showing.
The State’s claim that it has a com-
pelling interest in the democratic
management of internal party. af-
fairs is without merit, since this is
not a case where intervention is nec-
essary to prevent the, dero%atlon of
party’ adherents’ civil rights, and
sincé the State has no ihterest in
prot_ectm% the party's integrity
against the party itself. Nor are” the
réstrictions justified by the State's
claim that limiting thé term of the
state. central committee chair and
requiring that the chair rotate be-
tfween northern and southern Cali-
fornia help to ﬁ_revent regional fric-
tion from reaching a crifical mass,
Isince a State cannot substitute its
judgment for that of the party as to
the“desirability of a particular party
structure. _

826 F2d 814, affirmed. o

Marshall, J., delivered the opinion
of the Court, In which _all other
Members joined, except Rehnquist,
CJ., who took no part in the consid-
eration or decision of the case. Ste-
vens, J., filed a concurring opinion.

APPEARANCES OF COUNSEL

Geoffrer Lloyd Grayblll argued the cause for aneIIants.
James J. Brosnahan argued the cause for appeliees.
OPINION OF THE COURT

Justice  Marshall delivered the
opinion of the Court

[a, ZaE),The California Elections
Code forbids the official governing

bodies of political parties from en-
dorsing candidates in party prima-
ries. 1t also dictates the organization
and composition of those bodies, lim-
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its the term of office of party chair,
and requires that the chair rotate
between residents, of northern and
southern California. The Court of
Appeals for the Ninth Circujt held
that these provisions violate the free

speech and associational rights of
political parties and_their members
?uaranteed by the First and Four-
eenth Amendments. 826 F2d 81
‘1987). We noted probable jurisdic-
ion, 485 US - 99 L Ed2d 696,
108 S Ct 1466 (1988), and now
affirm.

|

A

The State of C,allfornla_heavn?/
requlates its political parties. Al-
thouqh the laws vary in extent and
detail from party to party, certain
requirements applf to all "ballot-
usdlfied” parties.I The California
lections Code (Code) provides that
the "official governing bodies" for
such a party are its "state conven-
tion," "state’central committee,” and

1. A "ballot-qualified" party is eligible to
participate in any primary election because:
(a) daring the last gubernatorial election one
of its candidates for state-wide office received
two percent of the vote; (b) one percent of the
State's voters are registered with the party;
or (c) a petition establishing the party has
been filed by ten percent of the State* voters.
Cal Elec Code Ann 55430 (West 1977).

In the interest of simplicity, we use the
terms "ballot-qualified party™ and "political
party" interchangeably.

2. The Code requires the state centrai com-
mittee of each party to conduct campaigns for
the party, employ campaign directors, and
develop whatever campaign organizations
serve the best interest of the party. Cal Elec
Code Ann 88777 (West Supp 1988) (Demo-
cratic Party); 9276 (Republican Party);
J9688 (American Independent Party);, 89819
(Peace and Freedom Party). The county cen-
tral committees, in tum. "have charge of the
party campaign under general direction of the
state central committee.” &8940 (Democratic
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"county central  committees,” Cal
Elec Code Ann 811702 (West 1977),
and that these bodies are responsible
for conducting the party’s cam-
paigns.1 At the same time, ‘the Code
Browdes that the official governin
odies "shall not endorse,” support,
0r oppose, any candidate for nomina-
tion by that party for partisan office
in the“direct primary election." Ibid.
It is a misdemeanor for any prim ary
candidate, or a person on hier behalf,
to claim that she is the officially
endorsed candidate of the party.
§29430.

Although the official governmg
bodies of political pauies are barre

from issuing endorsements, other
groups are not. Political clubs affili-
ated with_a party, labor organiza-
tions, political action comnittees,
other politically active associatjons,
and newspapers frequently endorse
primary candidates.l With the offi-
cial party organizations silenced by
the Dan,”it has been possible. for a
candidate with views antithetical to

Party); 59440 (Republican Party); 59740
(American Independent Party); 8850 (Peace
and Freedom Party). In addition, they "per-
form such other duties and services for th(e]
political party as seemto be for the benefit of
the party." 88942 (Democratic Party); } 9443
(Republican Party); 89742 (American Inde-
pendent Party); J9852 (Peace and Freedom
Party).

1 For example, while voters cannot learn
what the Democratic state and county central
committees think of candidates, they may be
flooded with endorsements from disparate
groups across the State such as the Berkeley
Democratic Club, the Muleskinners Demo-
cratic Club, and the District 8 Democratic
Club. Addendum to Motion to Affirm or to
Dismiss (Addendum) 39A J7 (declaration of
Mary King, chair of the Alameda County
Democratic Central Committee); Addendum
48 17 (declaration of Linda Post, chair of San
Francisco County Democratic Central Com-
mittee).
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those of her party nevertheless to
Win its primary.4

In addition to restricting the pri-
mary activities of the official govern-
ing bodies of political parties, Cali-
fornia also re?ulates their internal
affairs. Separate statutory provisions
dictate the size and composition of
the state central committees* set
forth rules governing the selection
and removal of committee members:'
fix the maximum term of office for
the chair of the state central com-
mittee;’ require that the chair rotate
between residents of northern and
southern  California;" specify the
time and Pla(;e of committee” meet-
ings;" and fimit the dues parties may
impose on_members.D Violations of
these provisions are criminal offen-

4. In 1980, for example, Tom Metzger won
the Democratic Party's nomination for United
States House of Representative from the San
Diego area, although he waa a Grand Dragon
of the Ku Klux KJan and held views antitheti-
cal to those of the Democratic Party. Adden-
dum 15a 92 (declaration of Edmond Costan-
tini, member of the Executive Board of the
Democratic state central committee).

5. For example, the Code dictates the pre-
cise mix of elected officials, party nominees,
and party activists who are members of the
state central committees of the Republican
and Democratic parties as well as who may
nominate the various committee members.
Cal Elec Code Ann 5586608661, 8663 (West
1977 It Supp 1988) (Democratic Party):
&91609164 (Republican Party). Other par-
ties are similarly regulated. See 99640 (Amer-
ican Independent Party); 959762, 9765 (Peace
and Freedom Party) (West 1977).

8. 95 8663-8667. 8669 (Democratic Party);

59 9161-9164, 9168, 917C (Republican Party);
59 9641-9644, 96469650 (American Indepen-
dent Party); 5597909794 (Peace and Freedom
Party).

7. The Code limits the term of office of the
chair of the ntate central committee to two
years and prohibits successive terms. See
58774 (Democratic Party); 59274 (Republican

ishable by fine and imprison-
ses punishable by fine and imprison

B

Various county central committees
of the Democrdtic and Republican
parties, the state central committee
of the Libertarian Party, members of
various state and county central
committees, and other groups and
mdwwi?als,ac Ive in E)artlsan E),olmcs
In California brought this actjon In
federal court against state officials
responsible for “enforcing _the Code.
&St te or C%hf%rma A T_heg con-
ended that the ban 0n primary en-
dorsements and the restrictions on
Internal party governance deprive
political parties and their members
of the rl,ghts of free speech and free
association guaranteed by the First
and Fourteenth Amendments of the

Party); So685 (American Independent Party);
816 (Peace and Freedom Party).

8. 58774 (West Supp 1988) (Democratic
state central committee); 89274 (West 1977)
(Republican state central committee); 9816
(Peace and Freedom state central committee).

9. &B710-7811 (West Supp 1988) (Demo-
cratic state ,centra] committee); 55 8920-8921
(West 1977 It Supp 1988) (Democratic county
central committee); 50210 (West Supp 1988)
(Republican state gentral committee); 55 9420-
9421 (West 1977 It Supp 1988) (Republican
county central committee); 559730-9732
(American Independent county central com-
mittee); 59800 (West 1977) (Peace and Free-
dom state central committee); 830, 9840-
9842 (Peace and freedom county central com-
mittee).

10. 588775, 8945 (West 1977 It Supp 1988)
(Democratic Party); 59275 (West 1977) (Re-
publican Party); 559687, 9745 (American In-
dependent Party); 559818, 9855 (Peace and
Freedom Party).

11. The plaintiffs sued March Fong Eu,
Secretary of State of California; John K. Van
de Kamp, Attorney General of California;
Arlo Smith, District Attorney of San Fran-
cisco County; and Leo Himmelsbhach, District
Attorney of Santa Gara County.
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United States Constitutjon.t The
first count of the complaint ¢

Ien%ed the bon on endorsements rn
partisan prrmary elections; the sec-
ond count challenged the ban on
endorsements in ngnpartisan school
county, and munrchaI elections: and
the third count challenged the provi-
sions that prescribe the composition
of state central committees, the term
of office and eligibility criteria for
state central committée chairs, the
time and place of state and county
central committee meetings, and the
dues county committee” members

must pay.

The plaintiffs moved for summary
ju d%ment in support of which they
filed 28 declarations from the chairs
of each plaintiff central committee
prominent. political scientists, and
elected officials from California and
other States. The State moved to
dismiss and filed a cross-motion for
summarP/ judgment supported
one declaration from a former staté
senator.

The, District Court granted sum-
mary judgment for the plaintiffs on
the Tirst Tount, ruling that the ban
on prrmar endorsements in § 11702

29 30 violated the First

Amen ment as applied to the States

12. The plaintiffr also asserted that the
statutes violated the Equal Protection Clause
of the Fourteenth Amendment Because the
District Court held that the statutes violate
the First Amendment, it did not reach this
claim.

13. An appeal was then pending in the
California Supreme Court presenting a First
Amendment challenge to d ban on endorse-
ments by political parties of candidates in
nonpartisan school, county, and municipal
elections. The California Supreme Court ulti-
mately decided that the Code did not prohibit
such endorsements and so did not reach the
First Amendment question. Unger v Superior
Court, 37 Cal 3d 612, 692 P2d 238 (1984). A
ban on party endorsements in nonpartisan
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through the Fourteenth Amend
ment.” The court staé/ed all proceed-
Ings on. the second ount under the
abstention doctrine  of Railroad
«Comm’n ofTexas v Pullman Co.,, 312
US 496, 85 L Ed 971, 61 S Ct 643
(1941).* On the third count, the
court ruled that the laws prescribing
the composition of state central com-
mittees,” limiting . the committee
charrs ‘term of office, and designat-
ing. that the chair rotate between
reSidents of northern and southern
Calrfornra violate the First Amend-
ment.4 The court denied summary
] dgment with respect to the statu-
r(}/ provisions establishing the time
Race of committee” meetings
and the amount of dues. Civ No.
83 5599 MHP (ND Cal, May 3, 1984)
of (Peals for t
affrrm
tvg%ate t at decr

con rderatron in Irqh t of
publrcan Part Co n
9 US Ed 2
Ct 54 (1986)

r upplemental briefing, the
of A{) eals aﬁarn affirmed. 826
814 2 e court first re-
d the Stafe's arguments based

elections subsequently waa enacted by ballot
Initiative. A Federal District Court has ruled
that this ban violates the First and Four-
teenth Amendments. Geary v Renne, Civ No.
C-87-4724 AJZ (ND Cal, April 27). stayed. 856
F2d 1456 (CA9 1988).

14, The District Court invalidated the fol-

lowing Code sections: Cal Elec Cods §88660-
8661, 8663-8667, 8669 (Democratic state cen-
tra] committee); 889160, 9160.5, 9161, 9161.5,
9162-9164 (West 1977 and Supp 1988) (Repub-
lican state central committee); 89274 (Repub-
lican state central committee chair); and
89816 (Peace and Freedom state central com-
mittee chair). In addition, it held that 9102
was unconstitutional as applied.
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on nongust|C|ab|I|ty, lack of standing
Eleventh Amendment |mmun|t¥ and
Pullman abstention. 826 F2d, at 821-
§25. Turning to the merit3, the court

characterlzed the proh|b|t|on on pri-

mary endorsements as an "outright
ban” on political speech. Id., at
"Prohibiting the governing body of a
political party from supportm some
candidates and opposing oth ers P

tently infringes both the right of he
part}/ to express itself freely and the
right of party members toan unre-
stricted ‘flow™ of political informa-
tion.” Id., at 835. The court rejected
the State's argument that the ban
served a comp elhng state interest Iin
preventing interna 1Joarty dissension
and factionalism: "The government
simply has no Iegltlmate interest In
protecting political parties from dis-
ruptions_of their own making."

at 834, The court noted, moreover,
that the State had not shown that
banning
tects parties from factionalism. Ipid.
The court concluded that the ban
was not necessary to protect voters
from confusion, statlng "California’s
ban on p reprlmary endorsements is
a_form of Raterna Ism that is incon-
sistent with the First Amendment."

Id., at 836.

The Court of Appeals also found
that California’s regulatmn of inter-
nal party affairs
ties' right to govern themselves as
they think best" Id., at 827. This
intérference with _the parties' and
their members' First Amendment
rights was_not justified bg a compel-
ling state mterest for a tate has a
legitimate interest “in ord erY elec-
tions, not orderl¥ Partles d., at
831, In anﬁ event, the court noted,
the State had fallled to su m|t a
shred of evidence, (th
ing Civ No. C-83- 5599 ND Cal ay

primary endorsements B -

urdens the par- S Ct 98

3, 1984)) that the regulations  of
parfy internal a/Tairs_ felped mini-
m|ze arty factionalism. Accord-

he Court held that the chal-
Ienged provisions were unconstitu-
tional under the First and Four-

teenth Amendments.

[3J A State's broad power to regu-
late the time, place, and manner of
elections "does. not extinguish the
State's responsibility to observe_the
limits ~established the First
Amendment rights of the State’s cit-
izens." Tashjian v Republican Part
of Connecticut, supra, at 217, 93
Ed 2d 514, 107 S, Ct 544, To assess
the constltutlonahty of a state elec-
t|on law, we first examine whether it

ur ens rights ﬁrotected by the First
and Fourfeenth Amendments. 479
US at214 93 L Ed 2d 514, 107 S Ct

Anderson v Celebrezze 460 US

780 789, 75 L Ed 2d 547, 103 S Ct
1564 (1983). If the chaIIenged law
burdens the rights of political par-
ties and their members, it can suf-
vive constitutional scrutiny only If
the State shows that it advances a
compelling state interest,_ Tashjian,
supre, ¢ at 217, 222, 93 L Ed 2d 514
107 S Ct 544; Tllinois Sate
Electlons v Socialist W
440 US 173, 8§t, 59 L |
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consider Califor-

on. primary en- sy at16 50 L
official OY%?”}g gag

Oral Ar

our ele tor

ee Tas

S as wel saa

an ign IS a means o dlssemu]atl
Fce ||n IS tateB

Iﬂ? ECIII

2d 230

torsements %mévever Preve
arty governing. bodies fro san
{/)v th gldate adner

!1Ian SUSDr8t Zoal%n

103 L Ed

t0
9

TEVET,
S 10 '[

ISSUE.

i 2

Ed 2 b4 Pacl
Quemment est?e |sve ae our & E?ect e v Public Utllltle
Comm'n of Callfornl 478 US 11
r curlaHm see also %?’OL nE\(} I-zlgrt’ le06 891% 1§89'
Ry e
1982)LC oo s g onk g
0), Gaytisgn v Lo |5| 2d. 701, 98 5 Ct 1407 (197], A
4 Th Lo gl petergistc apprcach in-
Ognt(lg'%a)s lr.‘gee%”tehﬁ ally” suspect, (\/_irgim State é’& of
nt application” Pharmagy v V|rq|n| Citizens Con-
d““{hg a_cam |n sumer Council, Tnc., 425 US 748
ce Monitor pgt% 10,48 LB 74 346 9675 Ct 1817
US 26 ]}976); see also First Natlgnal Bang
t 621 §1’97§-’ see an Boston, supra, at 790-/92, 55 L E
385 U918 91 Zﬁi 707,98 'S Ct 1407, but It |s %rtl-
86°Sa 1434 1966?.’ ularly e%reglous where the 'St
ahout candidates for ~ Censdrs, the political speech a politl-
0 less critlcanefore Ca Ba” shares WIJh Its memb
before a aeneral Sg obeérts v Unj tgtea Jagcees
ervﬁrown,gw% 4§U 91 ﬁh (%)C 53 104
LB 2d 1,905 CF % (L984) (0'Connor, J.,"con
88tL \é(ﬁ l\év7” T’S%l currlng Barring political parties
ALR 1110 J1844; United enJiorsa % pop OSJn?p §|
S 299 314 85 tes no on dens elr freedom
1Sa ;Oﬁl 19412. In eec t aso Ig mges u on
ces, the "election Cam- thel freedom of association. |
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well settled that partr an polrtrcal
*A organizations eryo% freedom_ of asso-
y

clation protecte the First and
Fourteenth Amen ments. TashHan
supra, at 2 L Ed 2d 514,107 S
Ct' 544: see also EIrod v_BUms, 427
US 34 Ed 2d 547, 96 Ct
2673 81976)( |ura|rt opinion). Free
dom f asso ratron means not n|
hat an individual  voter hs the
n t to assocrate wrth the political

rtf her cgorce ashéran,
ot|4n 93KusEer2dsu3 1r1a 1at7 N
qrtl gz 8 303 ?)

as 2 rrg ht to
who constitute
as rran su ra at

Nk

la
&Y !
38

0

th at a or rca rt
dent ?

the eSS0t atron

214, 93 L Ed 24 514

uotr(qgS Democrafic
nite ateszrs on

Follette, 450 U
2 82, 018I

AACP v Ala
460 462, 2 L E

dard bearer who best represents the
Bartys ideol ogres and references
Ipon ocret%/ Inc. v arona
gublrcan Par% nbp 350
84,525 F2d 557, 601 19 Tam
J., concurring in result), cert denred

Re ypu
) VIVG COﬂStI'[U'[IOI““':lng scrutin

424 US 933 47 L 341 96 S Ct
1147, 3 gCt 1148%97%
[1¢, 7] Depriving a political part
fte owgr to genddrrse saffogate)s/
thrs right. T eendorsement an re
vents artres] rom romotrn%
dae the cru lal juncture at
- w IC eeﬁaep oco mon princl-
Ees ma translated Intd _con-

erted action, and hence fo po itical
ower In t 3 commugrt bran
1, k

upr%ft Etﬂ oug rnérvrdu

members of the state ce tral com-
mittee: apd county centr da commit-
or

fees are ree fo_IsSue endorsem ntf
Im osrng | rt trons 'on Individuals
| hrn g%ther to advance
err Ws on a ea urr]e
while acrn ne on individuals
ctrn lone, scearl arestrarnt on
& :&sso |t|zens
arns ent oartlrgn oSr
ousrnq_ e
%9 Ed 2 2102 S Ct

llees’ n?hts to free fpeec
ee associat on it can.only. suj-

serves a compelll over mentat
mterest X The ‘State™ offers two: sta-
e government and protecting vot-

i ?8ag Because the han burdens

15  Califomia contends that it need notlawsuit In addition, the Democratic and Li-

show that its endorsement ban serves a com-
pelling state interest because the political
parties have “consented” to it In srtjlger:)ort of
this claim, California observes that legis-
lators who could repeal the bon belong t
political parties, that the bylawc of some pnr-
tics prohibit primary endorsements, and that
parties continue to participate in state-run
primaries.

This argument is fatally flaned in several
respects. We have never held that a political
party’s consent will cure a statute that other-
wise violates the First Amendment. Bven
aside from this fundamental defect, Califor-
nia's consent argument is oorrtradlcted by the
simple fact that the official governing bodies
of various political parties have Joined this

bertarian Parties noved to issue endorse-
menta following the Court of Appeals' Invaii-
dation of the endorserent ban.

There are other flans in the State's aigu-
ment Simply because a legislator belongs to a
political does not meke her at ail tines
a representative of party interests. In support-

ing the endorsement ban, an Individual legis-
lator may be actrr‘ghgn her understanding or
the publlc good or her interest In reelection.
The Independence of legislators from their
parties Is illustrated by the California Legists-
ture's frequent to amend the election
laws in accordance with the wishes of politi-
cai parties. See, e. g.. Addendum 12a-13a 117-
9 (declaration of Bert Coffey, chair of the

Democratic state central committee). More-,
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era from confysion and ndue in Iu-
ence. Malntalnmﬁ %ta lep 0|ItIC€1
f stem IS, unques ona y, a com e-
| sae mterest ee tore
Brow H 2d
714 94 S Ct 1?74 e?al orn|a

le)ver _never ad eq t ex lains ow
anning artles en orsm or

0sIn nmar can Idates ad-
vgﬁces gthaPt Interest. %ere 'ﬁ no
showing, . for examgle that Califor-

n| S pO |t|ca system 1S any mare

ﬁ le HOW It was |
wnen te eg|s a%ure enacted te
State ex lain

wenat makes the Ca [ orma
peculiar that it is virtual

*He ony

ower, the State’3 argument ignores those par-

ties with negligible, if any, representation in
the legislature.

That the bylaws of some parties prohibit
party primary endorserments also does not
prove consent. These parties may have chosen
to reflect state election law in their bylaws,
rather than permit or reguire conduct prohib-
ited by lan. Nor does the fact that parties
continue to participate in the state-run pri-
mary process indicate that they favor each
regulation imposed upon that process. A deci-
sion to participate in state-run primaries
nmore likely reflects a party's determination
that ballot participation is more
than the alternatives, that is, supporting inde-
pendent candidates or conducting write-in
campaigns. Sec Storer v Brown, <16 US 724,
746. 9 L Ed 2d 714, %4 S a 1274 (1974);
Anderson v Celebrezze, 460 US 780, 799, n 26,
75 LEd 2d 547, 1(135(1]564(1983)

Finally, the State's focus on the parties
alleged consent ignores the |ndependent First
Amendment rights of the ies’ menmbers. It
is wholly undermonst that the nmenbers
authorized the parties to consent to Infringe-
ments of members' rights.

IB The State also clainms that the bon on
primary endorsements senves a compelling
state interest in " ‘confining each voter to a
single nominating acL™ Tashjian v Republi-
can Party of Connecticut, 479 US 208, 225, n
13 93 L K 2d 514, 107 S Ct 54 (1989)
(quoting Anderson, a8 nX BL
Ed 2d 547, 18 S Ct AThlaargument is
meritless. it foils to distinguish between a
nominating act—the \ote cast at the primary
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State that has determlned that such
a ban Is necessary. I/

The only explanation the

Sta g] offers is Yhat Pts compelling
Interest in_stable government em-
braces a 5|m||ar mterest |n gart%/

ab|||t f L Anpellant

The State relies eavy{on torerv
Brown, where we stated
cause s ||n1ere?l Pnartles and unre
trained Tactiona ?3| gnifl-
cant damage to th e nc of govern-
ment," supra, at 736, 39 L Ed 2d
71494 S t1274 States may re U
late’ elections to ensure that"so
sort of order, rather than chaos .

election—and speech that may influence that
act. The logic of the State’s argument not
only would support a ban on endorsements by
eve?/ organization and individual, but also
would justify a total ban on all discussion of a
candidate's qualifications and political posi-
tions. Such a blanket prohibition cannot coex-
ist with the constitutional protection of politi-
cal speech.

The State's claim that the endorsement ban
ia necessary to serve any compelling state
interest is railed into question by its argu-

"ment before the District Court and the Court

of Appeals that this action Is not justiciable
because the State has never enforced the
challenged election lans. 826 F2d 814, 821

(1987).

17 NewJersey also barfl primary endorse-
ments by political ies. NJ Stat Ann
5193452 (West see Weisburd, Candi-
date-Meking and the Oonstltutlon Constitur
tional Restraints on and Protections of Party
Nominating Methods, 57 S Cal L Rev 213
271-272, n 343 (1984). Flor:g/a's ?_tatclaaltory ban
on primary endorsements itical parties
wea held to violate the First Amendment. See
Abrams v Rero, 452 F Supp 1166, 1171-1172
(SDFIa1978) aETd,649F2d342(C°5 1981),

rt denied, 455 US 1016, 72 L Ed 2d 133, 102
S Ct 1710 (]962) Several States provide for-
mal procedures for party primary endorse-

ments. See, e g, Conn Gen Stat §9-390

1967&343[319&3_) R Gen Laws } 17124
(1988); see also Advisory Commission on Inter-
govermiental Relations, The Transformation
In Arerican Politics: Irrpllcatlons for Feder-
alism 143 (1.%6)
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.accompanies] the democratlc
cessesp415 !JS at 730, 3 nF
ATIAE94 S Ct 1274, Our eCISIO |n
Storer however, does not stand for

? OSI'[IO[‘I that a, State. ma
enac

fion laws Jo mitigate intra-
arty actlonalsm unn a primary
am atgn To the cont r ?torer
recognized that conten 0rces
wit nthega ty em o te |mar
Cam?r?l? snette thelr gr}/ ereecgg
t% tall. st e i €%
nmar IS not nostjle to
trapa ' rat er It 1S an
|n "which™ to resolve
e | Wik een, Hat ¢
exasv Ite,
Ed 2d 744, 94' S Ct 1296 Tashjlan
recognlzes preusel tlals distinction.
In that case oted that g St te
may. enact ﬁws t? geventte -
ru t|on 0 itica Rar% from
hout" but nat, ﬁ Fase
aws "to prevent t artles rom
takin |nternaI steps a ctlng their
own process for the se ectlon of can-

didates." 479 US, at 224, 93 L Ed 2d
514,107 S Ct 544,

It is no apswer to argue, as does
the State, that a party” that issues
rimary._endorsements” risks |ntra
arty friction whic ma end anrg(gr

he “part enera eectton
ects. P%B a_party WI
otivate

Z self |nteret nd not
engage in acts ?r speec at run

colinter to tts political success. How-
ever, even If a ban on endorsements

18 It is doubtful that the silencing of offi- The State makes no showing,

cial party committees, alone anmong the vari-
ous groups] e(lztnterestedt r:n ﬁk; ottétoorrmte[ecc%f a
primary election, is the p ing
\oters from confusion. Indeed, the groning
nurmber of endorserments by polltlcal organiza-
tions using the labels "Democratic” or "Re-
publican” likely misled voters into believ-
ing that the official governing bodies were
supporting the candidates.

sa esa olitical party from um
SIS 4 Rl
Jmentytor that o?te artyg Jt%t?

0 Unte States.

Democratlc Part
1 S DIEniteg, 1%1”§

t 110 Because Jareservmg
unit unng man{
rE eln\% tate lntere? \‘\]/e ust
00 (es here to justify the chal-
enge

[1h, 8b, 9, Jr he Statessecond
JUS& ification’ han on dnar
endorsements an statements
b phndl s
jon_and pundag m?uence Certalnt%
the State has a Ie |t|mate |nterest |

ost ennr? an in orme eectorae
Tash sucnra at d 2
Bl Andersonv ele-
rezze 6 at 79, 71 2d

5? Ct 1564 Amencan P%rt}g
0 Texas v White, suBra at ,

14 39 L Ed 2 1296,
Bullock v Carter 405 US 134,145
3L Ed 2d 92, 92 s Ct 849 {thg,

Jenness v Fortson, 4 ,
29 L Ed 2q h54, 91 S Ct 1970 %971
However, " at State' s catm that_ [t
IS enhancm he_ ability of its citl-

np}a e W|se emsmns oy re-
stnc |n the flow of |n ormatton to
tSmnc.st-t" eTa\slﬁvlvae Vglt rasonaet
Eztp % Eg 20 Bl ln 786 sl

zenr

uotin An erson v_Celebrezze. su-
8, 75 L Ed 2d 547, 103 § Ct

5645Jl While a State may regu?ate

IMOrEeOVEr,
that voters are unduly influenced by party

endorsements. There is no evidence that an
endorsement issued by an official party orga-
nization entries more weight than one issued
by a newspaper or a labor union. In States
where parties are permitted to issle primary
endorsements, voters may consider the par-
ties' views on the candidates but still exercise
independent judgment when casting their

285 *°
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the flow of rnformatrog bﬁtween no-
Itical associations and their mem-
r%rs } \e,rvn §nc rrrlecrtelssary to p vent
i Feo 8 1g 2* Jenness €Fort8s)c:%rg
supra a 442 29 L Ed 2d 554, 91°S

70, there Is no evidence that

Calrfornras ban on part prrma"ry
endorsements serves that purpose

11 Because the hap..on primary
sements. y politica| . parties
ur ens politica speech while serv-
nocm e g ovenm tal In-
2_and

e%mr?“r\u%'ﬁ‘é%réﬂ% st and el

B

£2b 11] We turn next to Califor-
nia's restrictions on %he ofganization
gn com osrﬁron of 0 rcra]l governrn%

les, Imits on the” term 0
o Ice for state centra corp]mrttee

cpalr, and the re urrementt at the

chalr rotate hbetween residents 0
northern and southern Calrfornra
These. laws dijrectly rm(p rcate
associational rights of litica
ties and their members. As We n ted

wote. For e le, in the 1982 New York
Denwocratic  gul matorial contest, Mario
Cuonpo won the pri over Edward Koch,
who had been endo That
year gubermatorial candi tes endorsed by
their parties also lost the primary election to
nonendorsed candidates in Massachusetts and
CATChEs wirs Tho. e g SRy e
idate wins the primary, one

concluded that the endorsement  has
little, if any effect, on way voters cast
their vote. App 97-98 J] 10, 14-17 (declaration
of Malcolm E Jewell, Professor of Political
Scrence University of Kentucky).

f establis ? rcrg

103LEd 2

in Tash{ran a
termination
nrch est allorrvs rt to 8&” ue h
olitica %oas IS ero tect
3ns ution t 224 93

2d ox4, IPYSCt 544 Freedo 0
assocratron S0 encom%asses a p

ca partg ecisions a p the 1g en
fity ‘of, and the process for electrn%
sleaders See Democratic_Party of
t nited States, supra £State can-
ot ictate gro £S5 0 sef tin state
elegates emocratic. Nationa

pgnrjrtrrr%ou fid e

gState Cpalnnot Ictate who mag
atg rr%ates to Democratr
National Conve

as jian,

polrtrcal (partt)( usc ujree

IOﬂ

14,
W% gt ﬁ raJ ssent5
el '”aya ré %JQ&”‘ eé?r %
anérdatep] yun

Ues rx impli-

cates an aSSOC|at|0 ree
2¢] The laws at. jssue burden
o e
t e COlrmg evel, Cal | 0rn9 revents
tiCa artleS from ?Vemlng

nP Ves wrth the strucfure the
thrn %est@ And by spec(r;fyrng whg

party endorserent, Tr of Oral Arg 89, it
confuses an endorsenent from the  official
governing bodies that may Influence election
results with the results themselves. To the
extent that the State is claiming that the
appellees are not authorized to represent the
official party governing bodies and their mem-
bers, the State simply is reasserting its stand-
ing claim which tre District Court rejected.
Civ No. 083-5599 (ND Cal, Jure 1, 1984)
("the plaintiff central committees . . . hawe
authorization and capacity to bring and main-
tain this Irtrgatron') The Court of Appeals did
not disturb thu ruling, 826 F2d, at 82, n 17,

[10b] The State suggested at oral argunor dowe.
prevents

fraud bg]g}arme endorge&mearﬂrt f o

ring party dfficials from misrepre-
senting that they speak for the party. To the
extent that the State suggests that only the
primary election results can constitute a
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20.  For example, the Libertarian Party wes

forced to abandon its region-based organiza-
tion in favor > the statutorily mandated

county-based system
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shaII lfe the members of the Fartres State' mdrsputabey has'a'comPellrng
pifiCI governrnt%ebo ies, Calitorni -rnterest Pres rvin

rt

nter eres with res c rceo o rts efecton proc ss.! osarig T
ead er g | ecr Rockefeller, 410 U 152, 1

exam e th e more e ec d2d 1 93'S Ct 1245 519,73% Toward

that end, a State may'enact laws

five if a reater n mberQ its offl ﬁral
Iaders lr oca acérvrsts date +that interfere with a party's internal
than Washington-based electe affairs wnen" necessary ~ to* ensure
crals The ode reventf such that elections- are farrand honest.-
ch ang rt)arty r{rht also decrde SorervBrown 415 US, at 730, 39L
tat the state’ central committee d714 4§ Ct 12T4 For exa
chair neegs more than two years to g{; ta e ma Im ose certain e|l-
t
S
D

rmuy te and B -
ment § % reventssc ener electio Fven thou
aH ex ensron o t rrs term 0 |

offic ary mr rnd tp a mem ers:” See” e,
resr nt of “nort ern Californja nv Bumstem 405"US, at 34
woul articularly effective n 4, 3 L Ed 2d 274, 92 S Ct 9
promotrng e party’ messaean reside r ur em t, Oegon
In unrfwn g the parht The e- tc , S 11
vents fram” chajring e sat 2 t 260 (197 a e mrnr
central commrttee unles tepr ced- Kr erv lon Fe School
Ing chair was from the southern Drst o, 15, 395
part of the State. 583, 89S C

Fach restrrctr n thys limits a po- zens Ip requireme
||t|ca? party's_discretion in hon 0 Tecognized that a Sae

ow 0 |
organize itself, conduct its affairs, eStrictions that romote
an%l select |ts eaders In eed the R%eﬁiaﬁ”%ﬂ OecTtreo)rrEsS \S,e‘{,v iy
aSSOC|at|0na H?h hts at stake are 415 US at 779%80 39°L Ed 2d 744
muc stronger than those we cred- equirement that ma-
in Tas Lan There, we found_ jor pol rtrca? g fibs Fominate candr-
troarlrt eamB?arrt:es 7 hhttr%Ofrae”eovsssgcrlg_ r?ates tough 2 primary and t at
o - o artrgs no mate candidates

tered voters who are not party mem- oo conventrons at 7185-786,
TS, 10 ydte In, the patty g'emgrr WU AT | Ermrtar
e h nonparty members. tion on vot rs' artrcrrt)atron 0'0nev
buit only with one aﬁot er in freely framary & bar.on vo 20 s both, Vo7

party primary: nin
choosmé t\Trlerr party leaders.! Beqrtron } Rzet'” " mdeg% egnt

T/Zd A Because the challen% andrdate osarrovRBckef ller, su-
Ia lfur n the associ tr nal r a . war ing" periods- hefore -yoters r
b Cheey At A0 R TR Dt Taart%tt Sl
SEIVe a co(r]npeﬁrng state Interest. X rﬁaryﬁ pBuﬁloc v Carter p405yUSpat

2L ?/ere%rljlatrng tha identity of the partiesthe parties’ decisions as to the beat means to
leaders, allel statutes may a0 pronote that nessage.

color the parties’ message and interfere with

t
d
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SUCCESS| he |re ents., for-voters- 'ﬂ
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146, 31 L ? 2d 92, 92 S Ct 849
gr asonable lling f e%ﬁ conditio

acement on”the hallo one o
th ese restrictions, however, involved

direct requlation’ of g ﬁart 's |ead-
ers.3 Rather, the Infri g ent on
the assocratronal rights Of R
ties and their members was the | dr-
rect consequence of laws necessary
to the successful completion. of a
garltjys external responsibilities in
F rrng the order and fairness of
election

In the mshant case, tt]e State has
not shown that its regulation of In-
ternal oart ﬂovernarnce |Sé|ecessar
to the Inte the elecCtoral

cess, Instead, |t contends that the
challenged Taws serve a comgelhng
"Interest in t e e ocratrc manage
mento the Ipo rtrca par srnter a
e ants

alrs.”
otin
@é’ RTINS 12%6) T how
ever, is not a_case Where. interyen-
tion is necessaiy tq prevent the ero
gation of the Civil rrghts o part %/
adherents. Cf. S mrt wrsgh
8 L 987

757, 151 ALR 11 0(1944) Moreover
as we have. observed the State has
no interest in "protecting] the integ-

22.  Marchioro v Charey,
BH 2d 816. 9 S Ct 2243 (1979) is not to the
contrary. There we upheld a Washington stat-
ute mandating that political ies create a
state central committee, to which the Dermo-
cratic Party, not the State, had assigned sig-
nificant responsibilities in administering the
party, raising and distributing funds to candi-
dates, conducting campaigns, and setti
party policy, id.,, at 198-199, 60 L Ed 2d 816,
9 S Ct 2243, The statute only required that
the state central committee perform certain
limited functions such as filing vacancies on
the ticket, nominating Presidential elec-
tors delegates to national conventions,
and calling state-wide conventions. The party
members did not claim that these statutory
requirements imposed inpenmissible burdens
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103 L Ed 2d

IS T2 aga'”§t t“ezzia%%
| |
Eé 5a Jf(?? %ATheSeﬁe
urt er %arms that limitin

term of t e state. centra com |ttee
chalr %urrrng that the chair
rot te etwee resr ents fPort ern

south ern Carornra P IE

vent reg ?na rrctron rom eac |?
a ‘critical mass. " Brief for A

ants . 48. However, a St te annot

substrtute its éudﬁrmg r that o
arty as t F esirability of a
artcul r |Hterna partv ftr cture,
ng more than it can fel arty
t communrcatr 0 to

it propose
Earty memBers is unjise, Tasnian
ung, at 224, 93 L Ed 2 514 107°S

grb i B3
arrg ? thout gshov}v] %ythat suc

rrty of the Party

regul atron IS necessar nsure an
electio tis or erl arr Be-

ﬁuse arornra has a suc
showin te challenged laws
cannot e e

2f] For the rasons stated
abLJ ere hold that t e challeno
California election law3 burden the

442 US 191, Olon the party or therselves so we had no

occasion to consider whether the challenged
law burdened the party’s First Amendment
rights, and if so, whether the law sened a
compelling state interest Id,, at 197, n 12, 60
L Ed 2d 816, 99 S Ct 2243, Here, In contrast
it is utate law, not a political party's charter,
that places the state central committees at a

Ng party's helm and in particular assigs the

statutorily-mandated committee responsibility
for conducting the party's campaigrs.

23 [13b; Because we find that curbing
intraparty friction is not a compelling state
interest as long as the electoral process re-
meins fair and orderly, we need not address
the appellees’ contention that the challenged
lans w.aken rather than strengthen parties.
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First Amendment fl hts of oI|t|ca|
arties and th e|r members

Aecre/clarr] | alcomﬁe m%‘ state mtereﬁt
anrtop%peals |J 9rme8

ithout

Chief Justice Rehnquist took no

&att] In the consideration or decision

IS Case.

SEPARATE OPINION

Justice Stevens, concurring.

Today the Court relies on |ts ;F
i, S

It 3 o3 8
S Ct 983 (197 ln Partl uar
on a portion o that opm on that |

Id n téom— or |tfargrmu aﬁlon of

the governing standards in election
cases, In tha case Justice BIac mun

explained *his  acceptance o the
Courts ap rproach In words that pre-
cisely express my views about th|s
case.” He wrote:
"Althouh | om the Court's
|mon th se com ents
record | \Bur pose u per-
a S some eate y un-

reheved discomfort W|th what
seems to be a continuing tendenc-
in this Court to use as tests such
easy phrases as ‘compelling [state]
interest’ and 'least drastic [or re
stnctlve me ns "Sec. ante, at 1
185, and 186 [59 L Ed 2d 230, 993
n ve never heen able
greuate éust what a
IPelmg fate Intérest' is. |t it
meas C vmcm%g/ controlling,
or 'Incapa ng OVerc me
upon any balancing process, then,
0T course,

nounces an inevitable result, and
the test IS no test at aII And, for
me, Ieast drastic meaHs IS asl |8
ﬁery sotfe and_also 8

e resut the Court has chdsen to
reach. Aa udge would be unimagi
native If he could not c?
Lgo WI'[ somethm? a_little less
rast,c or a little fess 'restrictive’
n] most flmf] S|tt1 tion, and
tere enable himself to vote {0
strike. e |sat”] down; This s
reminiscent of t e Court's. indul-
gence a few decades aﬁo in sub-
tantive due process | the £co-
ngrrt]nc area as a means of nullifica-
|

"| feel, therefore, and have al-
f felt, that these Phrases are
lly not very helpful for consti-

re
hy are oo

tutional analysis.
convenient and result oriented,
and | must endeavor to disassocl-
ate myself from them. Apart from
their Use, however, the result the
Court reaches here Is the correct
(t)h]et Ilt IS W|tth these treservattons
a In the Court's qpinjon
o Ca58§§8 188 50 L Ed 2d 30, g

‘With those same reservations |

the test merely an- join the Court's opinion today.

289



AO 72A ©
(Rr*. 8/82)

j UL 16

Instates district court
"ATRICT OF ALASKA

jam*
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

ALLEN GRANT DOYLE, JR., and the

REPUBLICAN PARTY OF ALASKA, No. A90-248 Civil
Plaintiffs,

VS.

STATE OF ALASKA, et al., ORDER

Defendants. (Preliminary Injunc—

tion Denied)

The court has under consideration a mction for
preliminary injunction, Tfiled June 11, 1990, by plaintiffs Allen
Grant Doyle, Jr., and the Republican Party of Alaska.l Doyle is
state chairman of the Republican Party of Alaska ("Party"). The
motion seeks an order vrestraining and enjoining the several

defendants from conducting the Party®s August 28, 1990, primary

1 This action was originally filed in Fairbanks on
June 11, 1990, and assigned to District Judge Kleinfeld. Judge
Kleinfeld subsequently recused himself, arid the case was
transferred to Anchorage on June 22, 1990.

ORDER (Preliminary Injunction Denied) COURT DECISION
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in any manner other than as provided by Article XIV of the
Party"s rules, which was adopted in March of 1990 at the Party's
statewide convention. As part of the desired injunctive relief,
plaintiffs additionally request the court to restrain and enjoin
defendants from enforcing, 1in the Party"s August primary, two
state statutes: AS 15.25.060 (requiring a single primary
election ballot containing the names of all candidates for each
office, grouped by office, without regard to party affiliation)
and AS 15.07.070(c) and (d) (which defendants interpret to
require that voters designate their party affiliation, or non-—
affiliation, at least thirty days prior to the primary).
Defendants include the State of Alaska; the State"s

Division of Elections ("DOE"™); David Koivuniemi, the director of

the DOE; and Lieutenant Governor Stephen McAlpine, in his
' «

official capacity as supervisor of elections. Defendants oppose

plaintiffs®™ motion. A joint amicus curiae brief has been filed

by the Alaska Federation of Natives and the Alaska Democratic
Party. The amici also oppose plaintiffs® motion for provisional
relief.”

Additionally, plaintiffs filed a motion on July 6,
1990, requesting the court to enter an order directing the State
of Alaska to make, certain submissions to the Voting Section,
Civil Rights Division of the Department of Justice, Washington,
D.C., (hereinafter referred to as "Voting Section"), pursuant to

section 5 of the Voting Rights Act of 1965. On July 9, 1990,
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defendants filed an opposition to plaintiffs® motion for an order
directing submission.

A telephonic status conference was held on July 9,
1990. Counsel for plaintiffs, defendants, and amici.
participated, as well as an attorney from the Voting Section.
The court heard oral argument on Thursday, July 12, 1990. For
the reasons outlined hereinbelow, plaintiffs” motion for
preliminary 1injunction and motion for an order directing the
state to rT.bmit matters to the Department of Justice are denied.

Jurisdiction

The motion for preliminary injunction raises federal
constitutional 1issues, as well as certain matters cognizable
under the Voting Rights Act cf 1965 (as amended), 42 U.S.C.
8 1971-1974 (1981). Additionally, plaintiffs have moved for an

t
order requiring defendants to submit matters to the Voting
Section in accordance with regulations promulgated by the
Department of Justice pursuant to the Voting Rights Act.
Jurisdiction 1is, as a general proposition, appropriate under
28 U.S.C. & 1331.
Background

§ince 1967, statewide primaries in Alaska have been
conducted Ias "blanket, open"™ primaries, with respect to the
nomination of candidates for elective statewide and federal

political offices. AS 15.25.010, et. sea. Primary candidates

are listed on a single ballot, grouped together by office sought
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rather than party affiliation. AS 15.25.060. Primary voters are
not restricted to voting.for candidates who correspond with the
individual voter®"s political party affiliation (or lack thereof) .
By statute, voters are not eligible to vote in a primary unless
they have registered to vote at least thirty days in advance of
the scheduled date for a primary. AS 15.07.070. A voter wishing
to change his or her existing registration must also do so at
least thirty days in advance. AS 15.07.060 lists the information
required for registration, but does not include a requirement
that a registrant®s party affiliation be declared. However, by
administrative interpretation, the State has determined that a
registrant must declare party affiliation (or Jlack thereof)
thirty days in advance of an election as part of the registration
process.
The Party held its statewide convention in March of
1990. Shortly before the convention began, a delegate to the
convention informed Linda Edgeworth, a key staff member at the
DOE, that the Party was likely to adopt a rule change regarding
the 1990 primary. On March 31, 1990, the convention adopted a
party rule directly affecting the manner 1in which the Party"s
primary, which is scheduled to be held on August 28, 1990, would
be conducted. The newly adopted rule, Article XIV, provided as
follows:2
2 Although the rule 1is silent on the subject, the Party

intended that any voter might <change his designated party
affiliation at the polls on the day of the primary election and
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Only registered Republicans, registered
independents, and those who state no
preference of party affiliation shall be
allowed to vote 1in the Republican primary
election for Governor, Lieutenant Governor,

U.S. Senator, U.S. Representative, and

members of the State Legislature.

The Party clearly desired that 1its new rule be
implemented by defendants 1in time for the August 1990 primary.
A copy of the rule was hand-carried to Linda Edgeworth"s office
on April 2, 1990. Lieutenant Governor McAlpine®"s office was
notified telephonically on April 9, 11, 12, and 16 regarding the
newly adopted rule. On April 20, 1990, the Party wrote a letter
to McAlpine®s office. The full text of the new rule was set
forth in the letter, and the Party requested McAlpine to revise
the voting procedures for the August 1990 primary to properly
implement the new rule change. The Lieutenant Governor % office
received the letter on April 27. Defendant Koivuniemi received
a telefaxed copy of the same letter on April 25, 1990, and James
Baldwin of the state Attorney General®"s Office also received a
copy in late April. By letter dated May 5, 1990, Ken Jacobus
advised Stephen McAlpine of certain case law authority upon which
the Party relied in adopting the new rule. A copy of Jacobus”
May 5 letter was also sent to defendant Koivuniemi.

After th-is initial flurry of activity, the Party waited

for the outcome of the Alaska Democratic Party convention, held

thereby qualify to vote in the Republican primary.
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in Nome in mid-May. The Party apparently expected that the
Democrats would adopt a similar rule change, but they did not.

After the Democratic convention, the "Party began a
series of -earnest contacts with defendants to ensure that
defendants would and could implement the rule change in time for
the August primary. These contacts have been extensively briefed
by the parties and the court only summarizes them herein.

On May 24, 1990, a telephone conference was held by
defendant Koivuniemi. Participants included Ken and Cheri
Jacobus, counsel for the State, and key State election officials.
Among otherlthings, Koivuniemi expressed concern regarding the
State®"s ability to properly implement the new rule, given the
short time remaining before the primary. He opined that the rule
was ambiguously worded and requested clarification on the Pgrty's
proposal that voters be permitted to <change their party
registration as late as the day of polling. There was also
discussion regarding the manner in which absentee ballots would
have to be handled if the rule were implemented for the August
1990 primary. On May 28, 1990, Kenneth Jacobus, Party counsel,
sent a follow-up letter to Koivuniemi addressing the
aforementioned concerns.

A second telephone conference was held by Koivuniemi
on June 5, 1990, with essentially the same participants as
before. Again, the discussion centered on several specific

logistical problems (preparation of primary ballots, mailing of
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absentee ballots, and so forth) that the State “*felt must be
resolved in order to properly implement the new rule.3 During
this telephone conference, the Party learned that it needed to
"preclear”™ its rule change with the Voting Section. Nothing was
resolved in the second telephone conference. The State firmly
maintained that it would apply the thirty-day registration
requirement with respect to changes of party affiliation in con—
junction with implementing the new rule, and generally reiterated
its belief that insufficient time remained for “implementation.
The Party then made a submission to the Voting Section, to which
the State formally objected by its letter to the Department of
Justice dated June 15, 1990, and in a Tfollow-up letter dated
June 25, 1990. The instant action was filed on June 11, -1990.
Applicability of the Voting Rights Act

The primary purpose of the Voting Rights Act ("Act")
is to extend the protections of the fifteenth amendment to
members of racial and language minorities, to prevent
discrimination in the form of denial or abridgement of the right
to vote. State of South Carolina v. Katzenbach. 383 U.S. 301
(1966). 0f particular concern are voting qualifications,
prerequisites, standards, practices, or procedures which might

have a racially discriminatory effect. Section 5 of the Act

3 The extensive regulatory changes that the State
believes necessary to implement the rule change for the August
primary are thoroughly documented in the two affidavits of Linda
Edgeworth filed in this action.
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requires that any jJurisdiction "covered” by the Act may not
enforce any change pertaining to the manner in which elections
are conducted without obtaining a declaratory judgment from the
District Court for the District of Columbia that the proposed
change 1is not discriminatory within the meaning of the Act.
42 U.S.C. & 1973c. Alternatively, a covered jurisdiction may
satisfy the requirements of Section 5 by submitting the proposed
change, along with certain supporting documents, to the Attorney
General of the United States for "preclearance”. See generally,
28 C.F.R. 851 (1990); see also, Allen v. State Board of
Elections. 393 U.S. 544, 549-50 (1969). The United States
Supreme Court has consistently construed Section 5 to have the
broadest possible scope. Perkins v. Matthews, 400 U.S. 379, 387
(1971). This has resulted in jurisdictions routinely submitting
a plethora of proposed election changes to the Attorney Geieral,
some of which are very minor in nature. See, 28 C.F.R &51.12.
While most of the submissions are provided by states, political
parties are subject to Section 5 of the Act and its preclearance
requirements. 28 C.F.R. 851.7 provides 1in part:

Certain activities of political parties
are subject to the preclearance requirement

of section 5. A change affecting voting
effected by a political party is subject to
the preclearance r "quirement: (a) |If the

change relates to a public electoral
function of the party and (b) if the party
is acting under authority explicitly or
implicitly granted by a covered jurisdiction
or political subunit subject to the
preclearance requirement of section 5.
....Changes with respect to the conduct of
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primary elections at which party nominees
are chosen are subject to the
preclearance requirement of section 5
Submissions are made to the Voting Section. Under
pertinent regulatory guidelines, the Attorney General has sixty
days in which to review a submitted election change. 28 C.F.R
851.9. However, if a submitting jurisdiction materially
supplements its original submission, then a new sixty-day period

of consideration may go into effect. 28 C.F.R &51.39. If the

Voting Section objects to the proposed change, the submitting

party may request reconsideration. This, too, results in a new
sixty-day period for review by the Voting Section. 23 C.F.R.
851.45.

In this case, it is agreed that Alaska is a "covered"
jurisdiction (see, 28 C.F.R. 855 Appendix) and that the Party"s

new rule is subject to the preclearance requirement of Section 5

of the Act. Pursuant to 28 C.F.R. 8&51.7, the Party made its
submission on June 7, 1990, and requested expedited
consideration. The party subsequently learned that defendants

would also have to submit any new regulations and. guidelines
developed to implement the Party rule. See. 28 C.F.R. 8&51.22.
After contacting counsel for the Voting Section, the Party
learned that the. Voting Section would concurrently consider
defendants®” proposed implementation guidelines, notwithstanding
that defendants are not required to submit such guidelines until

the Party"s rule had already been precleared. Counsel for the
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Voting Section suggested to defendants that they prepare a
submission for concurrent consideration. Plaintiffs filed a
motion on July 6, 1990, requesting the court to order defendants
to make their submission immediately. In the telephonic status
conference held July 9, 1990, defendants averred that they have
been working diligently to prepare the submission, and that it
should be sent to the Voting Section, by express mail, on
July 13, 1990. This was confirmed at oral argument on July 12,
1990.

In the July 9 status conference, counsel for the Voting
Section indicated that the Voting Section had received several
supplementations from the Party, the lacest having been received
that day. The court was also advised that the Voting Section
would likely <consider the Jlatest supplementation to .be a
"material™ one, such that a new sixty-day review period hadlbegun
to run; that the Voting Section viewed the Party rule as
presenting a fairly substantive change which would require
thorough review; and that it intended to obtain additional input
from interested parties, particularly the Native voters in
Alaska.

Thus, plaintiffs seek provisional relief from this
court prior to any .preclearance decision by the Voting Section.
The parties are in agreement that the rule change cannot be

validly employed in an election without preclearance from the

Voting Section. The court's research shows this to he correct.
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See, e.g., 28 C.F.R. §51.1, 51.10. The Supreme Court has
consistently so held. See, Connorv. Waller. 421 U.S. 656 (1975)
(per curiam) (changes not precleared pursuant to Section 5 are
"not effective as law"); Georgia v. United States. 411 U.S. 526,
538 (1973) (election laws are "frozen" until declaratory judgment
or preclearance is obtained); City of Rome v. United States,
446 U.S. 156, 160-61, reh'g denied. 447 U.S. 916 (1980)
(preclearance required); McDaniel v. Sanchez, 452 U.S. 130, 137
(1981) (laws not effective without preclearance).

The Party would have the court enter a prospective
order enforcing the new rule for a Republican primary conditioned
upon Voting Section clearance of the rule. To grant such an
order, the court must necessarily evaluate the Party's alleged
constitutional rights which, if established, would support
implementation of the rule. In voting rights cases, it has been
held that it is error for a court to adjudicate such
constitutional claims until the Voting Section acts on the

proposed change in voting rules.4 This court concludes that it

See, e.g., McDaniel v. Sanchez. 452 U.S. 130, 146
é19_81) équotlng Wise v. Lipscomb, 437 U.S. 535, 542 (1978)),
Jnited States v. Board of Supervisors. 429 U.S. 642, 646-47
é1977); and Connor v. Waller, 421 U.S. 656 (1975) (per curlamf.
f. Terrazas v. Clements, 537 F. Supp. 514 (N.D. Tex. 1982),
wherein plaintiffs raised constitutional challenges both to the
existing Texas voter apportionment scheme and to a new

apportionment plan adopted by the state. The three-judge court
struck down the existing scheme, but held that it could not
adjudicate the constitutionality of the new plan which had failed
to obtain Department of Justice preclearance. However, the court
retained jurisdiction in order to fashion an emergency
apportionment plan for upcoming statewide elections, and the plan
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is presently foreclosed from ruling upon whether the Party's rule
Is constitutionally protected until the rule becomes operative
and effective by virtue of Voting Section review and approval.
To act sooner would amount to the court rendering an advisory
decision in violation of article Ill, section 2, of the United
States Constitution,

Preliminary Injunction Analysis

The foregoing discussion disposes of plaintiffs® motion
for preliminary injunction and, indeed, suggests that plaintiffs'
complaint is subject to dismissal on the theory that there is not
presently any justiciable case or controversy. For the sake of
completeness, and in order that the court's entire analysis of
plaintiffs' motion may be available for possible appellate
review, the following additional discussion of the matters before
the court are included.

In a straightforward fashion, plaintiffs seek to have
the court order the defendants to place the new Republican
primary rule into effect. They claim that their decision to
alter the primary is fully supported by constitutional case law
construing the first amendment rights of association enjoyed by
state political parties. Plaintiffs principally rely on the

holdings in Tashiian v. Republican Partv of Connecticut. 479 U.S.

was ordered without preclearance. Id. at 525-526 n.14 (citing
Conner v. Waller. 421 U.S. at 656-57 (inability to adjudicate
constitutional <claims regarding new plans does not divest
district court of jurisdiction to order a temporary plan)).

ORDER (Preliminary Injunction Denied) 12



208 (1986) ; and San Francisco County Democratic Central Committee
v. Eu. 792 F.2d 802 (9th Cir. 1986.), vacated & remanded. 479 U.S.
1024, on remand, 826 F.2d 814 (9th Cir 1987), affirmed, 489 U.S.
214 (1989) . Plaintiffs see two primary benefits resulting from
the new rule: a decreased opportunity for crossover voting
("raiding"), and a chance to strengthen the Party by nominating
and electing Republican candidates who are more consistent 1in
their party"s ideology.

Defendants acknowledge the rights of association at
issue here, but contend that the State of Alaska has certain
compelling governmental interests which must be balanced against
plaintiffs® alleged right to alter the primary. Specifically,
defendants aver that the State has a duty to ensure the integrity
and orderliness of elections, and that insufficient time remains
before the August primary in which to properly implement the
Party rule and still fulfill that duty. Within that duty,
defendants express two major concerns: that the State must
shoulder an unacceptable administrative burden to make all the
necessary changes to implement the Republican primary, and that
many voters (particularly rural voters, many of whom are Native
and protected under the Voting Rights Act) will be confused and
possibly disenfranchised due to the late change in the primary
election procedures.

In addition to their Voting Rights Act arguments,

amicus Alaska Federation of Natives expresses two concerns.
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First, it argues that implementation cannot be smoothly carried
out in the few weeks remaining until the primary election, which
will result in confusion and disenfranchisement among Native
voters who will not be properly and timely advised of the
changes. Secondly, the Federation, contends that Native voters
have traditionally benefitted from being able to employ crossover
voting to build political coalitions helpful to Native causes.
In a related vein, the Alaska Democratic Party asserts that it
still welcomes Republican voters crossing over in the primary.

The Ninth Circuit recently articulated and summarized
the pertinent factors which a district court must consider 1in
deciding whether to grant or deny injunctive relief. State of
Alaska v. Native Village of Venetie, 856 F.2d 1384 (9th Cir.
1988). Those four factors are:

€D) The likelihood of the plaintiff"s
success on the merits;

2 the threat of irreparable harm to
the plaintiff 1if the injunction 1is not
imposed;
(3) the relative balance of this harm to
the plaintiff and the harm to the defendant
if the injunction 1is imposed; and,
(4) the public interest.
Id. at 1388. The court went on to note that the four factors can
really be condensed into two factors: the likelihood of success
on the merits and the relative balance of potential hardships to

theplaintiff, the defendant, and the public. 1d. at 1389 .

Those two primary factors have been employed in a test framed in
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the alternative, though the alternatives are really £0 be treated
by the district court, for analytical purposes, as "extremes of
a single continuum." Id., quoting Benda v. Grand Lodge of
International Association of Machinists & Aerospace Workers.
584 F.2d 308, 315 (9°ch Cir. 1978), cert, dismissed. 441 U.S. 937
(1979). The alternative test has been framed thusly:

Basically, plaintiffs are entitled to
preliminary injunctive relief if:

1) They demonstrate
1 . a probable success on the merits, and
a possibility of irreparable injury;
2) or if they demonstrate
a fair chance of success on the merits
(i.e.. serious questions are raised),

and

the balance of hardships tips sharply
in their fa/or.

Native Village of Venetie, 856 F.2d at 1389.

Applying the foregoing, the court will first focus upon
the issue of probable success on the merits. As discussed above,
the court cannot say that plaintiffs will probably succeed on the
merits. At the most, plaintiffs raise a serious question. The
court accepts, and the defendants themselves appear to accept,
plaintiffs® contention that first amendment rights of free
association are substantially implicated in the rule change which
the Party would put into effect. The United States Supreme Court

has recognized this right 1in its decision in Tashiian wv.
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af
Republican Party of Connecticut, 479 U.S. 208 (1986). wrAs/

/important® as these rights may"b"e,* however ;";there"is"iittle.cchange

ofrplaintiffs DPrevailing on the".nents<of rrthe--preseht"complai®ht
— —IT— k- - e i -

"pbecause, Tas set out above, the Party seeks to enforce an inchoate

whiEIw_thrif/;T:court does' not presently have the power to reach m"due
to the absence of Voting Rights Act preclearance.

The foregoing appraisal of the Party"s chances of
success on the merits calls into play that portion of the test
for granting or denying preliminary injunctions which calls upon
a plaintiff to demonstrate that the balance of hardships tips
sharply in the plaintiff®s favor. In this case, the court
concludes that the hardships are substantially in equipoise.

The court®"s refusal to order 1implementation of the
Party"s primary election rule will result in the conduct of a
"blanket™ open primary in which registered members of other
political parlies can vote in the Republican Party primary. The
court®"s decision forces the Republican Party to associate with
those Democrats or Alaska Independence Party members who would
cross party lines and vote for a Republican 1in the wupcoming
primary election. The harm is of a nature which is substantially
irreparable.

On the other side, defendants and amici argue
persuasively that rural Alaskans will be disenfranchised because

of the complexity of- regulatory changes which must take place 1in
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order to implement the Party®s new primary rule. While the State
of Alaska 1is blessed with substantial means of communication
between large cities and most of the very small villages in the
state. .tfiiT-"court Tis"y"convinced; T"on rthe~rbasisTrofjjidefendantsvW
o —if-rrT- t WY pepj't Pir
EfIhOW|ng, “that there'"is'.'inadequate'"tiineTfo formulate-the :?ruley
Nechanges,*educate sthe rural election""workersJ"ranarstillT~fgnrSenrn
/-txme® Bnbugh™""fbr “the"latter as well as others using publicVradio*l
R e T yrv—r
television, and other means of communication to:educate"h:he
/mpublic” as ""to "the "loptions available <to” theraliri*rthe"P1"dpC"SMing
V-priﬂﬁﬁy ;electlon under -the--Partylsr:~hew”¥rhle. EspeclaTiy"T
fitroubling to"the court"is the Partyls®""suggestiofrrtHat7”under” ftst»
Tk P« TUSTASTTY® P e

. - tt- .
ruTe7?an"mhdividuai voter might be entitled to 'vote m~bothTthe#"

Republican-r:primary and the ™"other"” primary""nasl”"€iid.

.............. - r»v'7 «% r * . T S
e_.~possibility of a voter'haV|ng two votes (one in each primary)
B-r—- ee =0
strikes the court as dramatic proof of the complexity "(which”~the

et l.-— - -
ccourt did not initially perceive) of educating the electorate.

Similarly, the defendants®™ approach to structuring
ballots, were the Party"s rule to be implemented, suggests
further complexities. The defendants suggest that the Republican
Party ballot should list all candidates, of whatever party, such
that Republicans could vote for whomever they wish; and that the
"other" primary should list all candidates except Republican
candidates. The <court"s initial reaction to this proposed
implementation of the Party"s rule was that it stood the rule on

its head. On further reflection, the court is still of a view
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that the State®"s suggestion for the ballot structure is
disingenuous; but the mere fact that it is a plausible approach
to implementation of the rule further underscores the complexity
of conducting simultaneously two or more primary elections when
the rules for all are not the same and where, as here, a certain
amount of crossover voting is still allowed. Thus the court has
concluded that there is a substantial risk that the defendants
will be unable to adequately instruct the electorate in time for
an August 28, 1990, primary election, and that some will be
discouraged from voting and others will be at best confused, and
at worst misled, despite everyone®"s best efforts as regards
exercising their vote. The court views this type of hardship as
irreparable also.

Understandably, neither the Party nor the defendants
have attempted, nor is it likely that they would be able to
quantify in a meaningful fashion the extent of hardship
occasioned by the harm to which the court perceives each side to
be exposed. Given the prospective nature of the analysis, it is
not possible to say how many votes may be cast by Democrats in
what should be a Republican rule primary, nor is it possible to
say how many voters may be disenfranchised because of inadequate
opportunity to construct a new primary election procedure and
implement it. This much the court can say very readily: The
balance of hardships certainly does not tip sharply 1in the

Party"s favor. In a very rough sense, the amount of harm to
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which each 1is exposed is the same; and, in the absence of any
other proof, the court concludes that the harm to the Party and
to the voters who may be disenfranchised 1is roughly equal.

In addition, the public interest has a part 1in the
balance of hardships which 1is not addressed by the foregoing.
Native Village of Venetie. 856 F.2d at 1388. r"Tn"€Effis’tase7”Ke" p
e"dourf perceives there to be-a substantial®-public”interestrrin?
.#:;%yng elections conducted timely and”™h" an~rderly ""fasKTon”
Coghill v. Boocher. 511 P.2d 1297 (Alaska 1973); Terrazas V.
Clements. 537 F. Supp. 514, 527 (N.D. Tex. 1982).

The Party, on brief and in oral argument, has made
fleeting reference to the possibility of deferring the primary
election in order to afford more time for instruction to the
voters and more time for the Department of Justice to clear the
Party®s new primary election rule. The foregoing authorities
suggest that such action should not be taken except for very
compelling reasons. The court perceives no compelling reason to
disrupt the normal election process in this case. It takes no
great amount of 1imagination, nor is it unduly speculative, for
the court to suggest that a delay in the primary election risks
changing the chemistry of the election itself. It is impossible
to say what changes might occur between August 28, 1990, and some
subsequent date to which an election might be postponed.
Inevitably, a change in the election date will affect the ability

or willingness of some voters to participate 1in the election.
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Thus the public interest consideration adds weight on the
defendants®" side of the balance of hardships, not the plaintiffs.

Finally, and not a part of the general calculus for
granting or denying preliminary injunctions, the court has given
some small consideration and weight to the defendantsl contention
that the Party has delayed seeking to effect the rights which it
would have the court order. Injunctive relief is equitable 1in
nature, and the court has the discretion to consider whether or
not the party seeking 1injunctive relief has timely moved to
protect his or its interests. In this instance, there 1is an
element of delay on the part of the Party. The Party might have
sought preclearance from the Voting Section of the Department of
Justice immediately upon adopting its rule for a Republican
primary election. It did not do so. The Party delayed more than
s Xty days between the adoption of its rule and the presentation
of the matter to the Department of Justice. At the conclusion
of oral argument, the court suggested that the Party was
accountable for some laches or delay in pursuing its rights. On
further reflection, the court has come to doubt that the loss of
sixty days ” time for consideration of the Party ™ rule by the
Department of Justice has any role in determining, as between the
Party and the defendants, whether a preliminary injunction should
issue. There was no delay on the part of the Party 1in its
dealings with the defendants, and the Party has already been

saddled with the effect of its delay before the Justice
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Department when the court held that it was without power to
consider the constitutional aspects of the Party"s new primary
election rule because the Voting Section had not acted.

For the foregoing reasons, the court would deny a
preliminary injunction even if it had the power to consider the
merits of plaintiffs® complaint.

Plaintiffs have also moved for an order requiring the
State of Alaska to 1immediately make 1its submission to the
Department of Justice, Voting Rights Section. This motion is now
in substance moot in light of the fact that the plaintiffs®
motion for preliminary injunction has been denied. More
generally, the parties now seem 1iIn agreement that there 1is no
regulatory requirement that the State file its procedures with
the Department of Justice until after the Voting Section has
acted upon the Party"s presentation. See 28 C.F.R. &H51".22.

Accordingly, the plaintiffs®™ motion with regard to the
State filing with the Department of Justice is denied.

Finally, the Party has suggested that the court must
rule upon certain state law questions which it fears will be
outside the purview of the Justice Department®s Voting Section.
Here the Party has reference to disagreements with the State as

to (among other things) whether a voter"slparty;j*designati®@rVyna?~

"""pe"-changed on the day of election or whetheryit;nnust-be-changed”®

i "thirty "days 1in advance. These matters present state law

questions which are not necessarily raised by the motions
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presently before the court, and the court declinesto offer any
opinion on these 1issues at this time.
|

DATED at Anchorage, Alaska, this _/j=~_th day of ~CTTy,

1990.

cc: W. Foss (ROSS)
K. Jacobus
AAG-K
J. Rubini (3TRCH)
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REPUBLICAN PARTY OF CONNECTICUT et al.

479 US 208, 93 L Ed 2d 514, 107 S Ct 544
[No. 85-766]

Argued October 8, 1986. Decided December 10, 1986.

Decision: Connecticut prohibition of political party's choice to permit
independents to vote in certain party primary elections held to violate
freedom of association under First and Fourteenth Amendments.

SUMMARY

A Connecticut statute allowed only party members to vote in a primary
election for a nomination to public office by a major political party. In 1983,
one of the state’s two major political parties adopted a rule (1) attempting to
permit independents—registered voters not affiliated with any political
party—to vote in the party’s primaries for federal and statewide public
offices, while (2) remaining silent as to the party’s primaries for nominations
for the state legislature. Then, challenging the state statute, the party, its
federal officeholders, and its state chairperson filed suit in the United States
District Court for the District of Connecticut against the Secretary of tne
State of Connecticut, who was charged with the administration of the state s
election statutes. The District Court granted summary judgment in
the party and its members, expressing the view that the statute (1) imposed
a substantial burden on their right of association under the First an
Fourteenth Amendments to the United States Constitution, and (2) was no
supported by any compelling state interests (599 F Supp 1228). On appea<
the United States Court of Appeals for the Second Circuit affirmed, exPr@-~
ing the view that (1) the qualifications clauses of Art I, §2, cl 1, and
Seventeenth Amendment to the United States Constitution, requiring
voters in elections for the United States House of Representatives a
Senate have the same qualifications as voters in elections for the m
numerous branch of the state legislature, did not apply to party Pr‘m
and (2) the state statute prohibiting the party rule substantially *nte.jng
with the party's constitutional right of political association, by determin

Briefs of Counsel, p 1089, infra.
514

‘as engiDie to participate in tne party's candidate selection process
(770 F2d 265)

On appeal, the United States Supreme Court affirmed. In an opinion by
Marshall, J., joined by Brennan, White, Blackmun, and Powell, JJ, it
was held that (1) the state’s statutory prohibition of the party’s primary
voting rule placed an unconstitutional burden on the fundamental freedom
of political association guaranteed by the First and Fourteenth Amend-
ments, while the interests asserted by the state in defense of the statute
were insubstantial, and (2) the party rule did not violate the qualifications
clauses of Art I, §2, cl 1, and the Seventeenth Amendment, because the
clauses did not require a perfect symmetry, even though the clauses did
apply to congressional primary elections.

Stevens, J., joined by Scaua, J., dissented, expressing the view that,
under the circumstances, allowing independents to vote in primary elections
for the United States House of Representatives and Senate, while prohibit-
ing such voters from participating in primary elections for the state house
of representatives, violated the qualifications clauses of Art I, §2, cl 1, and
the Seventeenth Amendment.

Scaua, J., joined by Rehnquist, Ch. J., and O’Connor, J., dissented,
expressing the view that the Connecticut restriction on a party’s primary
voting to party members was constitutional, and that the Supreme Court’s
opinion exaggerated the importance of the associational interest at issue, if
indeed such an interest existed.
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Constitutional Law §940.5; Elec-

tions §2 — party choice to
allow independents to vote in
primaries — freedom of asso-
ciation

la-lg. A state statute which pro-
hibits a political party from exercis-
ing its choice to permit independents
—registered voters not affiliated
with any party—to vote in the par-
ty’s primary elections for federal
and statewide offices places an un-
constitutional burden on the funda-
mental freedom of political associa-
tion guaranteed by the First and
Fourteenth Amendments to the

United States Constitution, where (1)
any interference with the freedom of
a political party is simultaneously
an interference with the freedom of
its adherents; (2) under the circum-
stances, there is no conflict between
the associational interests of mem-
bers and nonmembers over voting in
such elections; (3) a state law which
permits registration as a party mem-
ber until noon of the last business
day preceding a primary is not a
satisfactory response, for it requires
action by the voters rather than the
party, and insists upon a public act
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f affiliation with the party as a
condition of association; (4) the
power of the state under the Consti-
tution (Art I, 84, cl 1) to prescribe
the time, place, and manner of hold-
ing elections for United States Sena-
tors and Representatives, which
power is matched by state control
over the election process for state
offices, does not extinguish the
state’s responsibility to observe the
limits established by the First
Amendment rights of the state’s citi-
zens; and (5) the interests which the
state asserts in defense of the stat-
ute are insubstantial. (Scalia, J.,
Rehnquist, Ch. J., and O’Connor, J.,
dissented from this holding.)

Elections 8§82, 4 — primaries —
different qualifications for
federal congressional and
state legislative voters

2a-2e. A political party's rule per-

m itting independents—registered

voters not affiliated with any party

—to vote in the party’s primary elec-

tions for the United States House of

Representatives and Senate, while

remaining silent as to voting by such

independents in the party’s primary
elections for the state legislature,
does not violate the Federal Consti-
tution’s clauses on qualifications of

federal congressional electors (Art I,

§2, cl 1, and the Seventeenth

Amendment), where (1) the two

clauses apply to the state’s primary

flections in precisely the same fash-

*on as they apply to general congres-

sional elections, (2) the two clauses

do °ot require perfect symmetry,
and (3) the party rule does not disen-
franchise any voter in a federal con-
cessional election who is qualified
9 vote in a primary or general elec-
jon for the more numerous house of
e state’s legislature. (Stevens and
.an)a, JJ1 dissented from this hold-
‘ng.

Constitutional Law 8§940.5; Elec-
tions § 1 — First Amendment
— tests

3. Constitutional challenges to spe-
cific provisions of a state’s election
laws cannot be resolved by any "lit-
mus-paper test” that will separate
valid from invalid restrictions; in-
stead, a court must (1) consider the
character and magnitude of the as-
serted injury to the rights protected
by the First and Fourteenth Amend-
ments that a plaintiff seeks to vindi-
cate, and (2) identify and evaluate
the precise interests put forward by
the state as justifications for the
burden imposed by its rule; a court
must not only determine the legiti-
macy and strength of each, of these
state interests, but also consider the
extent to which these interests make
it necessary to burden the plaintiffs

rights.

Constitutional Law §36.3 — free-
dom of speech and associa-
tion — due process

4. Freedom to engage in associa-
tion for the advancement of beliefs
and ideas is an inseparable aspect of
the "liberty” assured by the due
process clause of the Federal Consti-
tution's Fourteenth Amendment,
which embraces freedom of speech.

Constitutional Law §940.5 — free-
dom of political association —
extent

5a-5c. The freedom of association
protected by the First and Four-
teenth Amendments of the United

States Constitution includes partisan

political organization; the right to

associate with the political party of
one’s choice is an integral part of
this basic constitutional freedom;
freedom to join together in the fur-
therance of common political beliefs
necessarily presupposes the freedom



