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W o tl c e i  This la  aubjact to formal correct ion  before  p u b lica tio n  In 
the P a c i f i c  Reporter. Reader* ere requested to bring typographical 
o r  oth er formal error* to the atten tion  o f  the Clerk o f  the 
A ppellate  Court*, 30] K S tre e t , Anchorage, Alaska 99S01, in  order 
that c o rre ct io n *  may be made p r io r  to permanent p u b lica t io n .

THE SUPREME COURT OF THE STATE OF ALASKA

JUDI J. LESUER-JOHNSON, 

Appellant,

v.

ROLLINS-BURDICK HUNTER 
OF ALASKA and NATIONAL 
UNION FIRE INSURANCE CO.,

Appellees.

Supreme Court No. S-3493

Trial Court No.
3AN-88-9367 C iv il

O P I N I O N  

[No. 3681 -  April 12, 1991]

Appeal from the Superior Court o f  the State o f  
Alaska, Third Judicia l D istr ict ,  Anchorage, 

Ralph Stemp, Judge.

Appearances: Chancy Croft, Anchorage, fo r
Appellant. Patricia L. Zobel, Deirdre D. 
Ford, Staley, DeLisio, Cook & Sherry,
Anchorage, for Appellees.

Before: Matthews, Chief Justice, Rabinowitz,
Burke, Compton, and Moore, Justices.

PER CURIAM

Appellant Judy LeSuer-Johnson (LeSuer) was injured on 

June 4, 1986, while playing so ftb a l l  at an Anchorage ballpark fo r  

the Rollins-Burdick Hunter (RBH) team against an "insurance league" 

opponent. The injury occurred a fter work hours, on a f i e ld  rented 

by the insurance league. LeSuer, an employee of RBH, f i le d  a claim 

fo r  workers' compensation, alleging that the injury arose out o f  

and in the course o f  her employment. An Alaska statute enacted



in 1982 defines "arising out o f  and in the course of employment" 

to include

employer-required or supplied travel to and 
from a remote job s i t e ;  a c t iv it ie s  performed 
at the d irection  or under the control of the 
employer; and employer-sanctioned activ it ies  
at the employer-provided fa c i l i t i e s ;  but 
excludes a c t iv i t ie s  o f  a personal nature away 
from employer-provided f a c i l i t i e s .

AS 23.30.265(2) .

LeSuer's argument that her injury arose out of and in the

course o f  her employment is based on her employer's connection to

the so ftb a ll  team. RBH provided ba lls ,  bats, T-shirts and caps

for  the teaa members. I t  paid 5250 to the league's organizers who

rented the b a l l f ie ld  and purchased bases. RBH encouraged i t s

employees to either play on the team or attend the game as

spectators. In her job interview LeSuer was asked i f  she played

so ftb a ll  and i f  she would like  to  play on the company team. She

stated that joining the team was voluntary, but she personally f e l t

pressured to play by co-employees who wanted to be sure that RBH

had enough players to f ie ld  the team each week.

The Workers' Compensation Board found for LeSuer. The

board concluded that participation  on the so ftba ll  team was both

employer-sanctioned and that i t  occurred at an employer-provided

f a c i l i t y :
We find RBH gave support and encouragement for  
their employees to participate on the team.
By paying the league fee ,  providing part o f  
the uniform, providing bats and balls and 
permitting employees to  perform a ct iv it ie s  
such as picking up the T-shirts and hats,as 
part of their work duties RBH sanctioned the 
activ ity . . . .



Next we consider whether the Injury 
occurred at an employer-provided fa c i l i t y .
Defendants argued that the injury was not on • 
Employer's premises. However, the legislature 
chose to use the terra " fa c i l i t y "  and not 
premises. We find this terminology
d istinction  is important. Thus the injury 
does not have to occur on an employer's 
property to be compensable.

The term "provide” is  defined in Webster 
at 1144 as "to make available, supply, a fford; 
furnish with . . . ."  We find that paying the 
league fee RBH made available to i t s  employees 
a f ie ld  on which to play s o f tb a l l .  We 
conclude that the so ftb a l l  game was at an 
employer-provided fa c i l i t y .

RBH appealed the board's decision to the superior court.

The court held that where, as here, a remote job s i t e  was not

involved, a four-part test rather than the two-part test  set out

in the statute was appropriate. The court st. ted:

The cr i te r ia  analyzed in Parson, 1A The Law of 
Workman's Compensation S 22.24 (a )- ( f ) , for 
determining whether an injury on a company 
team is  compensable are the appropriate 
factors to  weigh in deciding this case. They 
are primarily the time and place o f  the 
recreation, the degree o f  the employer 
in it ia t iv e  and encouragement, the financial 
support and equipment furnished, and the 
benefit to  the employer.

The court remanded this case to the board for  an analysis 

using these factors . On remand, the board found in favor o f RBH 

with one member dissenting.

LeSuer then appealed to the superior court, which 

affirmed the board's decision on remand. LeSuer now appeals th is  

decision.

3 3 3 1
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In our view, the f i r s t  decision of the board w*.s correct. 

That portion o f  AS 23.30.265(2) which pertains to  employer- 

sanctioned a c t iv i t ie s  at employer-provided f a c i l i t i e s  is  not 

limited to remote job  s ites  as the statute is written. I f  the

legislature had intended such a limitation i t  could have easily  

been expressed. The board's conclusions that playing fo r  the RBH 

so ftba ll  team was employer-sanctioned and that the injury occurred 

at an employer-provided fa c i l i t y  are supported by substantial 

evidence.

For the above reasons, the decision of the superior court 

is  REVERSED and this case is  REMANDED to reinstate the f i r s t  

decision o f the board.
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February 15, 1991
JO A N  r  C O N N O R S  
OLCN PR ICE

Mr. Larry Kimball VIA FAX
Alaska Federation of Natives 
1577 "C" Street, Suite 100 
Anchorage, Alaska 99501
Re: Amendments to Alaska Probate Code and Uniform Transfers to_

Minors Act.
Dear Larry:

Enclosed please find an interoffice memorandum from Alison Balen 
to Mark KrolofT discussing amendments which need to be made to the Alaska 
Probate Code and the Uniform Transfers to Minors Act ("UTMA"). UTMA, as 
you may or may not be aware, was passed in the last legislative session and went 
into effect on January 1, 1991. It replaces the former Uniform Gifts to Minors Act.

As I indicated to you on the telephone, while I do not necessarily 
agree with CIRI's interpretation of the current law in all respects, I do concur 
with their recommendations for change. One point, however, is worthy of note. 
In her memorandum, Alison discusses the potential problem arising from a 
hiatus in the transition provisions of UTMA which did not appear to cover 
transfers made during calendar year 1990. I'm not sure i f  Alison was working 
w ith an earlier version of the legislation or what, but my copy of the codified 
statute validates transfers which were made prior to December 31, 1990. Thus, 
the potential transition problems which she discusses in the latter port of her 
memorandum would appear not to exist.

As you are aware, Mark KrolofT and Alison Balen, on behalf of CIRI, 
myself on behalf of Koniag, and Sealaska are working on this matter. We w ill try 
and have some draft language to you by the beginning of March, as you suggested.
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Please let us know i f  any members of the AFN legislative committee have any 
questions or comments on any proposed legislation.

Enclosure
cc: Uwe Gross, w/o Enclosure

Mark KrolofF, w/o Enclosure 
Alison Balen, w/o Enclosure 
Chris McNeil, w/o Enclosure

Sincerely,
MIDDLETON, TIMME & McKAY

JRL:ef



O R !  C O O K  I N L E T  R E G I O N ,  I N C  

I n t e r  -  O f f i c e  M e m o r a n d u m

T O : M a rk  W . K ro lo ff, V ice  President & Genera l Counsel

FR O M : A lison  Balen, A t to r n e y ^ ,

DATE : February 7 ,1 9 9 1  .

SUBJECT: Am endm en ts  to T itle  13

I. In tro d u c tio n .

T itle  13 o f the A laska Statutes inc ludes the Probate Code and rules gove rn ing  
guard iansh ips, trust adm in is tra tion , and transfers to m inors. Certa in Probate Code 
p rov is ions tna t address the transfer o f ANCSA stock were  set to  exp ire  on December 18, 
1991, to  co in c id e  w ith  the date that stock restric tions were o r ig in a lly  to  be lifted  under 
ANCSA. N o w  that s tock a lie nab ility  is no longe r tied to that date, am endm ent o f those 
Probate Code p rov is ions should be sought d u rin g  the cu rren t leg is la tive  session, before 
the p rov is ions exp ire .

If the Probate Code provis ions are to go before the leg is la ture, cons ide ra tion  shou ld be 
g iven to w he the r am endm ent o f any o the r sections o f T it le  13 should also be sought. • 
The o the r section o f T itle  13 w h ich  poses p a rtic u la r p rob lem s fo r transfer o f ANCSA 
stock is the new  A laska U n ifo rm  Transfers to M ino rs  A c t (AU TM A ); w e  can foresee, and 
in some cases are a lready experiencing, p rob lem s aris ing from  the app lica tio n  o f 
A U T M A  p rov is ions to  ou r procedure fo r estab lish ing and adm in is te ring  custodianships o f 
stock fo r m inors.

An ou tlin e  o f proposed revisions fo llow s.

II. The Probate Code .

A . Corpora te adm in is tra tion  o f stock p roba te  (AS 13 .16 .705 ). Th is Is the 
fundam en ta l p rov is ion  fo r the co rpo ra tions ' adm in is tra tion  o f ANCSA stock transfers 
outside o f proba te . U nde r this section, ANCSA stock is no t sub jec t to probate, and its 
va lue is no t considered in de te rm in ing  the va lue  o f an estate, un til D ecem ber 18, 1991. 
L ikew ise, A laska is made the situs o f ANCSA stock, bu t on ly  u n til D ecem ber 18, 1991. I 
be lieve the e ther corpora tions are genera lly aware o f the exp ira tion  o f these prov is ions 
and the p re va iling  fee ling  appears to be tha t they shou ld be extended n ow  that 
Decem ber 18, 1991 is no longer the triggering date fo r lift in g  o f s tock restric tions.

The biggest issue raised by AS 13.16.705 is, o f course, w he the r ANCSA stock should 
con tin ue  to pass ou ts ide o f probate unde r adm in is tra tio n  by the ANCSA co rpo ra tion  
that issued it. W e conc lude  that it shou ld , fo r a ll o f the fo llo w in g  reasons: (1) to save
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shareholders the time and money required in probate cou rt proceedings; (2) since many 
peop le w i l l  s im p ly  not use the probate process, to prevent issues that w ou ld  otherw ise 
arise when a co rpo ra tion  is called upon to transfer stock that has no t been probated in 
the courts; (3) to p ro tect the restricted ownersh ip  o f the co rpo ra tions by ensuring tha t 
the stock passes accord ing to the testator's wishes o r the app licab le  rules o f intestacy; 
and (4) to  ensure that sensitiv ity is given to such Native issues as cu ltu ra l adop tion .

In add ition , since va lua tion problems remain so long as the stock is restricted, the 
Probate Code provis ion fo r om itting  the value o f ANCSA stock from  the va lue o f an 
estate s h o u ld  be extended beyond December 18, 1991. That p rov is ion  shou ld app ly to 
an ANCSA co rpo ra tion  fo r so long as its stock remains restricted from  sale.

The situs o f ANCSA stock Is im portan t in  tha t the Probate Code genera lly  covers the
property o f nonresidents o n ly  if  it is located in A laska. AS 13.06.060(2). Thus, in  most .
cases, tne Stock o f a nonresident shareholder w ou ld  no t be sub ject to  Alaska law  w ith o u t
such a p ro v is io n . Am endm ent to con tinue the effect o f the situs prov is ion (at least fo r so
long as the s tock remains restricted) Is necessary,

F ina lly , w h ile  both v illage and regional corpora tions cu rren tly  probate the ir ow n stock, 
there m ay be some am b igu ity  under AS 13 .16 .705 regarding the v illage  co rpora tions ' 
au tho rity  to do  so. The statute should be amended to remove any such am b igu ity  and 
to expressly a llow  any ANCSA corpora tion , v illage  o r reg iona l, to  determ ine tne 
app rop ria te  d is tr ib u tio n  o f its own stock under the Probate Code.

R EC O M M EN O AT IO N :

Seek an am endm ent to AS 13.16.705  that w o u ld  extend the dead line o f Decem ber 
18, 1991, by p rov id ing  that that section applies to a pa rticu la r ANCSA corpo ra tion  so 
long as its s tock remains restricted from sale. (O nce restrictions are lifted fo r a pa rticu la r 
co rpo ra tion 's  stock, AS 13.16.705 w ou ld  no longer apply.) The probate, va lua tion , and 
situs issues are thereby resolved, in add ition , amend the statute to p rov ide  that a il  
ANCSA co rpo ra tions w ill probate the ir ow n stock, so long as that stock remains f
res tric ted . L

W e know  tha t some o f the other corporations cu rren tly  have attorneys w o rk ing  on 
amendments to  sections o f T itle  13. In o rder to  save tim e and money, and to  present a 
un ited  fro n t to the legislature, we should suggest that those attorneys be instructed to 
coord ina te  the ir efforts and come up w ith  draft leg is la tion on w h ich  the corpora tions can 
genera lly agree.

B. Intestate share of surviving spouse (AS 1 3.11.0121. This provision of the Probate I
Code governs the intestate share of a surv iv ing spouse in ANCSA stock. A surviving 
spouse's share of any other type of property, if there are surviving parents or surviving 
issue, is the first 550,000 of the estate plus one-half of the balance (or simply one-half of 
the estate if there are surviving issue that are not issue of the spouse). AS 13.11.010. For
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A N C S A  s to c k ,  h o w e v e r ,  th e  s u r v iv in g  s p o u s e 's  s h a re  u n t i l  D e c e m b e r  1 8 , 1 9 9 1  is  a l l  th e  
s to c k  i f  th e r e  a re  n o  s u r v iv in g  is s u e , o r  o n e - h a l f  o f  th e  s to c k  i f  th e r e  a re . A S  1 3 . 1 1 . 0 1 2 .

T h u s , A N C S A  s to c k  is t r e a te d  u n iq u e ly  in  t w o  w a y s :  (1 ) th e  s p o u s e 's  s h a re  Is n o t  d i lu t e d
b y  th e  s u r v iv a l  o f  p a r e n ts ;  a n d  (2 ) th e  s p o u s e  g e ts  a s t r a ig h t  o n e - h a l f  r a th e r  th a n  a  c e r t a in  
a m o u n t  o f f  th e  to p  a m  o n e - h a l f  o f  t h e  b a la n c e .  O n e  re a s o n  f o r  th is  u n iq u e  t r e a tm e n t  Is 
n o  d o u b t  th e  v a lu a t io n  d i f f i c u l t ie s  in h e r e n t  w i t h  A N C S A  s to c k .  W e  th e r e fo r e  
r e c o m m e n d  th a t  th e  d e a d l in e  o f  D e c e m b e r  1 8  in  th is  p r o v is io n  o f  th e  P ro b a te  C o d e  
a ls o  b e  e x te n d e d ,  s o  th a t  i t  r e m a in s  in  e f f e c t  s o  lo n g  as th e  s to c k  o f  th e  p a r t i c u la r  is s u in g  
c o r p o r a t io n  r e m a in s  r e s t r ic t e d .

R E C O M M E N D A T IO N :

S e e k  a n  a m e n d m e n t  to  A S  13.11.012 t h a t  w o u l d  p r o v id e  t h a t  i t  a p p l ie s  t o  th e  s to c k  o f  a  
p a r t ic u la r  c o r p o r a t io n  so  lo n g  as th e  s t o c k  is  r e s t r ic t e d  f r o m  s a le .

T h e  A la s k a  U n i f o r m  T ra n s fe rs  t o  M in o r s  A c t .

A .  G e n e r a l l y . T h e  A U T M A  p r o v id e s  f o r  t h e  c r e a t io n  a n d  t r a n s fe r  o f  c u s to d ia l  
p r o p e r t y  b o t h  t h r o u g h  g i f t s  m a d e  d u r in g  th e  d o n o r 's  l i f e t im e  a n d  t h r o u g h  t r a n s fe rs  m a d e  
u p o n  th e  d o n o r 's  d e a th .  A p p l i c a t i o n  o f  t h e  A U T M A  to  in t e r  v iv o s  g i f t s  o f  A N C S A  s t o c k  is  
f a i r ly  s t r a ig h t f o r w a r d .  H o w e v e r ,  a p p l i c a t i o n  o f  t h e  A U T M A  to  A N C S A  s to c k  t r a n s fe rs  
p re s e n ts  s e v e ra l d i f f i c u l t ie s  s im p ly  b e c a u s e  t h a t  s ta tu te  w a s  n o t  d r a f te d  w i t h  th e  u n iq u e  
c h a r a c te r is t ic s  o f  A N C S A  s t o c k  in  m in d .

T h e  A U T M A  c o n ta in s  a s e c t io n  o n  t r a n s f e r  o f  c u s t o d ia l  p r o p e r t y  u n d e r  a p r o v is io n  o f  a 
w i l l  o r  t r u s t  (AS  1 3 .4 6 .0 4 0 ) ,  a n d  a  s e c t io n  o n  t r a n s fe r s  in  th e  e v e n t  o f  in te s ta c y  (A S  
1 3 .4 6 .0 S Q ) .  A l t h o u g h  i t  h a s  b e e n  s u g g e s te d  t h a t  a n  A N C S A  c o r p o r a t io n  w o u ld  b e  
o p e r a t in g  u n d e r  o n e  o f  th e s e  tw o  p r o v is io n s  w h e n  i t  p r o b a te s  s to c k ,  th o s e  p r o v is io n s  
b o th  a p p ly  o n ly  to  tr a n s fe rs  b y  a  p e r s o n a l  r e p r e s e n ta t iv e  o r  t r u s te e . T h e re  is a n  a m b ig u i t y  
a s  to  w h e t h e r  a n  A N C S A  c o r p o r a t io n  t e c h n i c a l l y  q u a l i f ie s  as  e i t h e r  a  p e r s o n a l 
r e p r e s e n ta t iv e  o r  t r u s te e  w h e n  i t  t r a n s fe r s  s t o c k  o n  th e  d e a th  o f  a s h a r e h o ld e r .

A n o th e r  s e c t io n  o f  th e  A U T M A  a p p l ie s  t o  th e  is s u a n c e  o f  s to c k  in  a n  A N C S A  
c o r p o r a t i o n ;  i t  p r o v id e s  t h a t  s t o c k  “ t h a t  a  m in o r  is  e n t i t l e d  t o  r e c e iv e  u n d e r  [A N C S A ]  
s h a l l  b e  is s u e d  b y  th e  c o r p o r a t io n  t o  a c u s t o d i a n /  a n d  th e n  r e q u ir e s  th a t  th e  c u s to d ia n  
b e  d e t e r m in e d  a c c o r d in g  to  a s t r ic t  o r d e r  o f  p r i o r i t y .  A S  1 3 . 4 6 . 0 8 5 .  T h a t  s e c t io n  is  a n  
a lm o s t  v e r b a t im  v e r s io n  o f  th e  p r o v is io n  f o r  A N C S A  s to c k  f o u n d  in  th e  o ld  A U G M A  
(A la s k a  U n i f o r m  G if t s  to  M in o r s  A c t ) ,  a n d  C IR I b e l ie v e s  th a t  i t  a p p l ie s  o n ly  to  th e  o r ig in a l  
is s u a n c e  o f  s to c k  b y  th e  c o r p o r a t io n  a n d  n o t  t o  s u b s e q u e n t  t r a n s fe rs  b y  a s h a r e h o ld e r .

T h u s , th e r e  is o n ly  o n e  s e c t io n  o f  th e  A U T M A  t h a t  s q u a r e ly  a p p l ie s  to  a c o r p o r a t io n  
h a n d lin g  a s u b s e q u e n t  t r a n s fe r  o f  s t o c k  t o  a m in o r :  th e  s e c t io n  p r o v id in g  f o r  t r a n s fe rs  b y  
th ir d  o a rty  o b lig o rs . A S  1 3 . ^ 6 . 0 6 0 .  T h is  s e c t io n  a p p l ie s ,  ‘ o r  in s ta n c e ,  to  a b a n k  h o ld in g  a 
jo in t  wCcourv. o ’" w h ic h  th e  m in o r  is th e  s u r v i v in g  p a y e e , o ( a n  in s u r a n c e  c o m p a n y
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h o ld in g  p o l i c y  p r o c e e d s  p a y a b le  to  a  m in o r .  S ee  U n i f o r m  L a w s  A n n o t a t e d ,  M o d e l  
U n i f o r m  T ra n s fe r s  to  M in o r s  A c t ,  p .  2 5 6 .  I t  a u th o r iz e s  s u c h  a t h i r d  p a r t y  to  d e l i v e r  th e  
p r o p e r t y  to  a n y  c u s to d ia n  a l r e a d y  a p p o in t e d  fo r  th e  m in o r  o r ,  in  th e  a b s e n c e  o f  s u c h  a n  
a p p o in tm e n t ,  to  a n  a d u l t  m e m b e r  o f  th e  m in o r 's  f a m i l y  o r  a t r u s t  c o m p a n y  u n le s s  th e  
p r o p e r t y  e x c e e d s  $ 5 . 0 0 0  in  v a lu e . B e c a u s e  i t  ra is e s  a v a lu a t io n  q u e s t io n ,  e v e n  
a p p l i c a t i o n  o f  t h is  s e c t io n  to  A N C S A  s to c k  is  p r o b le m a t ic .

C le a r ly ,  n o n e  o f  th e  A U T M A  p r o v is io n s  w a s  d r a f te d  e x p re s s ly  to  d e a l w i t h  s u b s e q u e n t  
t r a n s fe rs  o f  A N C S A  s to c k .  R a th e r  th a n  t r y in g  to  m a k e  o n e  o f  th e  g e n e ra l p r o v is io n s  f i t  
th e  u n iq u e  c i r c u m s ta n c e s  o f  a n  A N C S A  c o r p o r a t io n ,  w e  p r o p o s e  a m e n d in g  th e  ‘'N a t iv e  
c o r p o r a t io n "  s e c t io n  a l r e a d y  p r e s e n t  in  th e  A U T M A  s o  th a t  i t  e x p r e s s ly  a p p l ie s  to  
s u b s e q u e n t  t r a n s fe r s  o f  s u c k  r a th e r  th a n  j u s t  to  th e  o r ig in a l  is s u a n c e  o f  s t o c k .

8 . P ro p o s e d  a m e n d m e n t  o f  th e  A U T M A  s e c t io n  o n  A N C S A  s t o c k . A n y  n e w  s e c t io n  
o f  th e  A U T M A  f o r  N a t iv e  c o r p o r a t io n s  s h o u ld  b e  d r a f te d  to  r e s o lv e  th r e e  p o t e n t ia l  
p r o b le m s  th a t  e x is t  u n d e r  th e  A U T M A  as i t  s ta n d s  n o w :  (1 ) th e  t im e  f o r  t e r m in a t io n  o f  
c u s to d ia n s h ip s  m a y  d i f f e r  d e p e n d in g  o n  h o w  a n d  w h e n  th o s e  c u s to d ia n s h ip s  w e r e  
e s ta b l is h e d ,  c r e a t in g  a  r e c o r d - k e e p in g  n ig h tm a r e  f o r  th e  c o r p o r a t io n s ;  (2 )  th e  A U T M A  
s e c t io n  th a t  n o w  a p p l ie s  to  A N C S A  s to c k  t r a n s fe r s  b y  a  c o r p o r a t io n  d o e s  n o t  e s ta b l is h  a n  
o r d e r  o f  p r i o r i t y  f o r  t h e  c o r p o r a t io n  t o  f o l l o w  i f  n o  c u s to d ia n  h a s  b e e n  a p p o in te d  b y  w i l l  
( i t  s im p ly  r e q u i r e s  t r a n s fe r  to  " a n y  a d u l t  m e m b e r  o f  th e  m in o r 's  f a m i ly " ) ;  a n d  (3 ) th e  e f fe c t  
o f  th e  A U T M A  o n  c u s to d ia n s h ip s  e s ta b l is h e d  d u r in g  1 9 9 0  is u n c le a r .  E a c h  o f  th e s e  is s u e s  
is  d is c u s s e d  b e lo w .

U n d e r  th e  A U T M A ,  c u s to d ia n s h ip s  c r e a te d  b y  g i f t  o r  w i l l  te rm in a te  a t  a g e  2 1 ,  w h i l e  
th o s e  c r e a te d  in  th e  e v e n t  o f  in te s ta c y  o r  u p o n  t r a n s fe rs  b y  t h i r d  p a r t y  o b l ig o r s  t e r m in a t e  
a t a g e  1 8 . A S  1 3 . 4 6 . 1 9 0 .  S o  lo n g  as a n y  a m b ig u i t y  e x is ts  r e g a r d in g  w n i c h  s e c t io n  o f  th e  
A U T M A  a p p l ie s  to  t r a n s fe r s  b y  A N C S A  c o r p o r a t io n s  u p o n  th e  d e a th  o f  a s h a r e h o ld e r ,  
th e  p o s s ib i l i t y  r e m a in s  th a t  a c o r p o r a t io n  c o u ld  h a v e  s o m e  c u s to d ia n s h ip s  th a t  t e r m in a t e  
a t a g e  1 8  a n d  o t h e r s  t h a t  t e rm in a te  a t a g e  2 1 .  T w o  a d d i t i o n a l  p o in t s  f u r t h e r  c o m p l i c a t e  
th e  d e t e r m in a t io n  o f  w h e n  a  c u s to d ia n s h ip  te rm in a te s :  T e s ta to rs  c a n  ( w i t h i n  l im i t s  
im p o s e d  b y  th e  A U T M A )  se t t h e i r  o w n  t im e  f o r  t e r m in a t io n  o f  a  c u s t o d ia n s h ip  (A S  
1 3 .4 6 . 1 9 5 ) ;  a n d  th e  A U T M A  m a y  a p p ly  to  e x te n d  o r  c u t  s h o r t  th e  d u r a t io n  o f  a  
c u s to d ia n s h ip  a l r e a d y  in  e x is te n c e .1 In  o r d e r  to  s im p l i f y  p r o c e d u r e ,  th e r e fo r e ,  w e  
r e c o m m e n d  th a t  a n y  a m e n d m e n t  p r o v id e  th a t  a l l  c u s to d ia n s h ip s  o f  A N C S A  s t o c k  
te rm in a te  a t a g e  1 8 , a n d  th a t  th e  p r o v is io n  a l l o w in g  t r a n s fe r o r s  to  s e t a  d i f f e r e n t  t im e  o f  
t e r m in a t io n  d o e s  n o t  a p p ly  to  A N C S A  s to c k  c u s to d ia n s h ip s .  S in c e  o u r  e x is t in g  
c u s to d ia n s h ip s  a re  se t u p  to  te rm in a te  a t a g e  1 8 ,  th e  q u e s t io n  w h e t h e r  th e  A U T M A  c a n  
e x te n d  o r  s h o r te n  th e  p e r io d  w i l l  th e n  n o t  a r is e . ( I f  i t  s h o u ld  b e c o m e  a n  is s u e , h o w e v e r ,  
th e  a m e n d m e n t  c o u ld  p r o v id e  th a t  th e  A U T M A  v / l l  n o t  3 p p iy  to  c h a n g e  th e  d u r a t io n  o f

1 The AUT.MA p ro v ide s  th s : i'. canno t extend the d u ra tio n  o f a cus ’od i'ansh lp  In ex is tence  on  January 1, 
1990 . The sa n e  ru le , h o w e ve r, does no t a p p ly  to  cus tod iansh ip s  crea ted a fter January 1. 1590 , but 
be io re  the A 'J T m A 's  e ffe c tive  date o t January 1, 1991 . In a d d it io n , it tO u ld  p ic s um ab ly  a p p ly  to  sh o rte n  
the Curit'C !*. o f i  CUS tcd 'ansh i-j.
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a n y  A N C S A  s to c k  c u s to d ia n s h ip  In  e x is te n c e  o n  J a n u a ry  1 , 1 9 9 1 ,  w h e n  th e  A U T M A  
b e c a m e  e f f e c t iv e . )

S in c e  th e  “ N a t iv e  c o r p o r a t io n "  s e c t io n  o f  th e  A U T M A  (A S  1 3 . 4 6 . 0 8 5 )  c u r r e n t ly  se ts  o u t  
a n  o r d e r  o f  p r i o r i t y  th a t  p r o v id e s  s t r ic t  g u id a n c e  t o  th e  c o r p o r a t io n s  in  a p p o in t in g  a  
c u s to d ia n  u p o n  th e  o r ig in a l  is s u a n c e  o f  s t o c k ,  t h a t  o r d e r  s h o u ld  b e  m a d e  to  a p p ly  to  
s u b s e q u e n t  t r a n s fe rs  o f  s to c k  as  w e l l .  T h u s ,  i f  a  s h a r e h o ld e r  d i d  n o t  a p p o in t  a c u s to d ia n  in  
h is  o r  n e r  w i l l  th e  c o r p o r a t io n  w i l l  a p p o in t  ( in  th e  f o l l o w in g  o r d e r ) :  th e  le g a l g u a r d ia n  o f  
th e  m in o r ,  i f  a n y ;  (2 ) a p a r e n t  o f  th e  m in o r ,  as s e le c te d  b y  th e  p a r e n ts ;  o r  (3 ) a n  a d u l t  
m e m b e r  o f  th e  m in o r 's  f a m i l y  (as d e f in e d  b y  s ta tu te ) .  H o w e v e r ,  I f  a  s h a r e h o ld e r  
n o m in a t e s  th e  c u s to d ia n  b y  w i l l ,  th e  c o r p o r a t io n  s h o u ld  b e  r e q u i r e d  to  h o n o r  t h a t  
n o m in a t io n .

T h e  A U T M A  se ts  o u t  th e  f o l l o w in g  ru le s  f o r  d e t e r m in in g  w h e n  i t  ta k e s  e f fe c t  a n d  h o w  I t  
a p p l ie s  to  e x is t in g  c u s to d ia n s h ip s :

(1 ) T h e  A U T M A  ta k e s  e f fe c t ,  b y  its  o w n  te rm s ,  o n  J a n u a r y  1 , 1 9 9 1 .

(2 ) T h e  A U T M A  “ a p p l ie s  t o u t r a n s fe r s  “ w i t h i n  ( i ts ]  s c o p e "  m a d e  a f te r  
D e c e m b e r  3 1 ,  1 9 8 9 ,  s o  lo n g  as th e  t r a n s f e r  e i t h e r  p u r p o r t s  to  h a v e  b e e n  m a d e  u n d e r  
th e  o ld  la w  ( th e  A U C M A )  o r  th e  s im i la r  l a w  o f  a n o th e r  s ta te .  1 3 . 4 6 . 2 0 0 2,

(3 ) T h e  A U T M A  " v a l id a te s "  t r a n s fe r s  o f  c u s t o d ia l  p r o p e r t y  as  d e f in e d  in  th e  
A U T M A  m a d e  b e fo r e  J a n u a ry  1 , 1 9 9 0 ,  e v e n  i f  n o t  s p e c i f i c a l l y  a u t h o r iz e d  b y  th e  o ld  la w .  
1 3 . 4 6 , 2 1 0 .

(4 ) T h e  A U T M A  a p p l ie s  to  a l l  t r a n s fe r s  m a d e  b e f o r e  J a n u a ry  1 , 1 9 9 0  th a t  w e r e  
a u t h o r iz e d  b y  th e  A U C M A  u n le s s  its  a p p l i c a t i o n  im p a i r s  c o n s t i t u t i o n a l l y  v e s te d  r ig h ts  o r  
e x te n d s  th e  d u r a t io n  o f  c u s to d ia n s h ip s  in  e x is te n c e  o n  J a n u a r y  1 , 1 9 9 0 . 1 3 . 4 6 . 2 1 0 .

S o r t in g  t h r o u g h  th e  e x a c t  e f fe c t  o f  th e  A U T M A  o n  a  p a r t i c u l a r  c u s to d ia n s h ip  m a y  b e  
d i f f i c u l t .  I t  a p p e a r s  th a t u n d e r  th e  ru le s  s e t o u t  a b o v e ,  th e  A U T M A  ( in c lu d in g  its  
d u r a t io n a l  p r o v is io n s )  w i l l  a p p ly  to  c u s t o d ia l  t r a n s fe rs  to  a n  h e i r  o r  d e v is e e  in  1 9 9 0  as lo n g  
as t h e y  a re  g e n e r a l ly  " w i t h in  its  s c o p e " ;  h o w e v e r ,  th o s e  t r a n s fe r s  a re  n o t  e x p re s s ly  
" v a i id a r e d . "  T h e  A U T M A  w i l l  a ls o  a p p ly  t o  p r e - 1 9 9 0  t r a n s fe r s ,  a n d  th o s e  tr a n s fe rs  a re  
v a l id a t e d ,  e x c e p t  th a t  i t  w i l l  n o t  a p p ly  t o  e x t e n d  th e  d u r a t io n  o f  a c u s to d ia n s h ip .

W hen  A laska  adop ted  th is  p ro v is ion  o f the M ode l U n ifo rm  Transfers to  M in o rs  A c t, the  date was changed 
e ith e r in te n tio n a lly  o r a cc id en ta lly . The M ode l A c t's  ve rs io n  o f th is  sec tion  p ro v ides  tha t the A c : app lie s to 
transfers m ade  pu rsuan t to the A U C M A  (the o ld  law ) a fte r the  A c t's  e ffe c tiv e  date, and was in te nded  to  
cu re  the p ro b le m  th a t m ig h t arise i f  a fter the A U T M A  becam e  la w  som eone In adve rte n tly  c ited  the  A U C M A  
ra the r th a n  the  A U T M A . A laska 's ve rs ion , h ow e ve r, p ro v id e s  tha t th e  A U T M A  a pp lie s  to transfe rs 
p u rp o rte d ly  made u nd e r the A U C M A  w ith in  the year be fo re  the A U T M A  becam e e ffe c tive . S im ila r ly , the 
M ode l A c t va lida tes a ll transfers made p r io r to  its e ffe c tiv e  da te  i f  th e  trans fe r fa lls w ith in  the te rm s o f the 
A ct, w h ile  A la ska 's  ve rs io n  prov ides that all transfe rs m ade p r io r  to  January 1, 'i 9 90  (One yea r be fo re  the 
e ffe c tive  da te) arc v a lid a te d . The resu lt is to c 'e a ie  3 c u r io u s  w in d o w  fo r transfers m ace w ltn m  1990 , s nce 
none  o f  those transfers is va lid a ted .
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I t  m a y  b e  t h a t  th e  e x a c t  e f fe c t  o f  th e  A U T M A  o n  a p a r t i c u la r  p r e - 1 9 9 1  c u s to d ia n s h ip  w i l l  
n o t  o f t e n  b e c o m e  a n  is s u e , p a r t i c u la r l y  s in c e  th e  A U T M A  i t s e l f  p r o v id e s  th a t  i t  w i l l  n o t  
a p p ly  to  e x t e n d  th e  d u r a t io n  o f  a n  e x is t in g  c u s t o d ia n s h ip .

H o w e v e r ,  i f  a n  A U T M A  a m e n d m e n t  w e r e  to  (1 )  v a l id a t e  t r a n s fe r s  o f  c u s t o d ia l  p r o p e r t y  as 
d e f in e d  in  th e  A U T M A  m a d e  d u r in g  1 9 9 0 ,  a n d  (2 )  m a k e  a l l  A N C S A  s to c k  
c u s to d ia n s h ip s  t e rm in a te  a t  a g e  1 8 , a n y  p o t e n t ia l  p r o b le m s  c a u s e d  b y  th e  in t e r p la y  
b e tw e e n  th e  e f f e c t i v e  d a te  a n d  th e  a p p l i c a b i l i t y  /  v a l i d a t i o n  d a te s  o f  th e  A U T M A  w i l l  b e  
g r e a t l y  d im in is h e d .

C . S u m m a r y . T h e  A U T M A  c o n ta in s  s e v e ra l a m b ig u i t ie s  w i t h  r e s p e c t  t o  th e  
e s t a b l is h m e n t  b v  A N C S A  c o r p o r a t io n s  o f  s t o c k  c u s to d ia n s h ip s .  In  p a r t i c u l a r ,  p r o b le m s  
a r is e  r e g a r d in g  n o w  to  d e t e r m in e  w h e n  a c u s t o d ia n s h ip  h a s  t e r m in a t e d  a n d  th e r e fo r e  
w h e n  s to c k  s h o u ld  b e  t r a n s fe r r e d  f r o m  th e  c u s t o d ia n  to  th e  m in o r ,  a n d  r e g a r d in g  w h o  a 
c o r p o r a t io n  s h o u ld  a p p o in t  as c u s to d ia n .  T h e  c u r r e n t  A U T M A  s e c t io n  o n  N a t iv e  
c o r p o r a t io n s  s h o u ld  b e  e x p a n d e d  to  r e s o lv e  th e  a m b ig u i t ie s  a n d  p r o v id e  s p e c i f i c  ru le s  
f o r  A N C S A  s t o c k  c u s to d ia n s h ip .

R E C O M M E N D A T IO N :

S e e k  a n  a m e n d m e n t  to  A S  1 3 .4 6 . 0 8 5  ( th e  s e c t io n  o f  th e  A U T M A  g o v e r n in g  N a t iv e  
c o r p o r a t io n s )  s o  t h a t  i t  e x p r e s s ly  a p p l ie s  to  s u b s e q u e n t  t r a n s fe r s  o f  A N C S A  s to c k .  A d d  
s e v e ra l r u le s  o f  s p e c ia l  a p p l i c a t io n  to  N a t iv e  c o r p o r a t io n s :  (1 ) a  c o r p o r a t io n  m a y  t r a n s fe r  
th e  s to c k  to  a  c u s to d ia n  w i t h o u t  r e g a rd  to  v a lu a r : o n  o f  th e  s t o c k ;  (2 )  th e  t r a n s fe r  m u s t b e  
to  th e  c u s t o d ia n  n o m in a t e d  b y  th e  s h a r e h o ld e r ,  i f  a n y ,  a n d  o t h e r w is e  a c c o r d in g  to  th e  
s t a tu to r y  o r d e r  o f  p r i o r i t y ;  (3 )  a l l  c u s to d ia n s h ip s  o f  A N C S A  s t o c k  t e r m in a t e  w h e n  th e  
m in o r  tu r n s  1 8 ( a n d  a  te s ta to r  o r  o t h e r  t r a n s fe r o r  c a n n o t  p r o v id e  o t h e r w is e ) ;  a n d  (4 )  a ll 
t r a n s fe r s  o f  c u s t o d ia l  p r o p e r t y ,  as d e f in e d  in .  th e  A U T M A ,  m a d e  d u r in g  1 9 9 0 ,  a re  
v a l id a t e d  b y  th e  A U T M A .



a r c t ic  i l o p e  
r e g io n a l  c o r p .

M a r c h  12, 1 9 9 1

L a r r y  K i m b a l l

A l a s k a  F e d e r a t i o n  of N a t i v e s  

157 7 C S t r e e t ,  S u i t e  1 0 0  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  Mr. K i m b a l l :

T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  to d i s c u s s  w i t h  m e  n e c e s s a r y  
a m e n d m e n t s  to A l a s k a  S t a t u t e s  1 3 . 1 1 . 0 1 2  ( g o v e r n i n g  th e  i n t e s t a t e  
s h a r e  o f  a s u r v i v i n g  s p o u s e  in A N C S A  s t o c k ) ,  a n d  1 3 . 1 6 . 7 0 5  

( e x c l u d i n g  A N C S A  s t o c k  f r o m  p r o b a t e  an d  e x e m p t i n g  its v a l u e  in t h e  
d e t e r m i n a t i o n  of a d e c e a s e d  s h a r e h o l d e r ' s  e s t a t e  o r  a l l o w a n c e ) .

A r c t i c  S l o p e  R e g i o n a l  C o r p o r a t i o n  (ASRC) h a s  n o t  u n d e r t a k e n  an 

e x h a u s t i v e  r e v i e w  of th e A l a s k a  S t a t u t e s  to se e w h i c h  o t h e r  
s e c t i o n s  r e q u i r e  a m e n d m e n t  b y  t h e  A l a s k a  l e g i s l a t u r e .  We 
u n d e r s t a n d  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  (A F N ) h a s  t a k e n  t h e  
l e a d  in a s s e s s i n g  w h i c h  a m e n d m e n t s  ar e d e s i r a b l e ,  an d  e n c l o s e  
s u g g e s t e d  l a n g u a g e  to d e a l  w i t h  th e t w o  a b o v e - r e f e r e n c e d  s t a t u t e s .  
T he a m e n d m e n t s  a r e  p r e t t y  s t r a i g h t  f o r w a r d ,  e l i m i n a t i n g  o n l y  t h e  

r e f e r e n c e s  to D e c e m b e r  18, 1991.

I h a d  r e q u e s t e d ,  by  t e l e p h o n e ,  t h a t  t h e  a m e n d m e n t s  h e r e t o f o r e  

o f f e r e d  be  s e n t  b y  t e l e f a x  so I c o u l d  c o m p a r e  t h e  l a n g u a g e  a n d  
h o p e f u l l y  n o t  d u p l i c a t e  e f f o r t s .  S i n c e  no i n f o r m a t i o n  w a s  

r e c e i v e d ,  I a s s u m e  it is n o t  e x t a n t .

P l e a s e  c a l l  m e if y o u  h a v e  a n y  q u e s t i o n s .

Y q u r s  t r u l y ,

_ -7 /  • ' / //

E t h e l  A . P .  M c D e r m o t t  

P a r a l e g a l

E n c l o s u r e s



A m e n d m e n t  to A l a s k a  S t a t u t e  1 3 . 1 6 . 7 0 5 .

SEC. 1 3 . 1 6 . 7 0 5 .  I n h e r i t a n c e  of c e r t a i n  s t o c k .  (a) U n t i l  t h e  d a t e  

on w h i c h  a l l  of t h e  o u t s t a n d i n g  s h a r e s  of S e t t l e m e n t  C o m m o n  o r  

o t h e r  i n a l i e n a b l e  s t o c k  of a c o r p o r a t i o n  o r g a n i z e d  u n d e r  t h e  l a w s  
of A l a s k a  u n d e r  43 U . S . C .  1 6 0 1  - 1 6 2 8  ( A l a s k a  N a t i v e  C l a i m s
S e t t l e m e n t  A c t ) ,  as a m e n d e d ,  ar e  c a n c e l l e d  a n d  s h a r e s  of a l i e n a b l e  
s t o c k  a r e  i s s u e d  in a c c o r d a n c e  w i t h  t h e  A l a s k a  N a t i v e  C l a i m s  
S e t t l e m e n t  A c t ,  as, a m e n d e d ,  n o  s t o c k  is s u b j e c t  to p r o b a t e  n o r  
s h a l l  it s v a l u e  be c o n s i d e r e d  in d e t e r m i n i n g  t h e  v a l u e  of an e s t a t e  
or  a l l o w a n c e  u n d e r  t h i s  t i t l e .

(b) U p o n  t h e  d e a t h  of t h e  h o l d e r ,  if t h e  s t o c k  d o e s  n o t  p a s s  b y  t h e  

t e s t a m e n t a r y  d i s p o s i t i o n  c l a u s e  o n  t h e  s t o c k  c e r t i f i c a t e ,  p r o p e r l y  
e x e c u t e d ,  it p a s s e s  b y  w i l l  o r  i n t e s t a t e  s u c c e s s i o n .  In s u c h  a 

c a s e ,  t h e  d e t e r m i n a t i o n  of t h e  p e r s o n  e n t i t l e d  to the s t o c k  s h a l l  
be m a d e  b y  t he  a p p r o p r i a t e  r e g i o n a l  c o r p o r a t i o n  o n  the b a s i s  of an 
a f f i d a v i t ,  f u r n i s h e d  t o  it a n d  t o  the c o r p o r a t i o n  w h i c h  i s s u e d  t h e  

s t o c k ,  s h o w i n g  t h e  r i g h t  of t h e  p e r s o n  e n t i t l e d  to t h e  s t o c k  to 
r e c e i v e  i t  a n d  to h a v e  a n e w  c e r t i f i c a t e  i s s u e d .  T he  a f f i d a v i t ,  

a c c e p t e d  in g o o d  f a i t h  b y  a c o r p o r a t i o n ,  h a s  t h e  s a m e  e f f e c t  as an 
a f f i d a v i t  u n d e r  AS 1 3 . 1 6 . 6 8 5 ,  a n d  t he  p e r s o n  e n t i t l e d  to the s t o c k ,  
if t h e  a f f i d a v i t  is n o t  a c c e p t e d ,  h a s  t h e  r e m e d y  se t  o u t  in AS 
1 3 . 1 6 . 6 8 5 .  I n c a s e  of d i s p u t e  a s  to t h e  p e r s o n  e n t i t l e d  to r e c e i v e  
t he  s t o c k ,  a p e r s o n  c l a i m i n g  o w n e r s h i p  m a y  b r i n g  an i n d e p e n d e n t  
a c t i o n  in t h e  S u p e r i o r  C o u r t .

(c) U n l e s s  a s e p a r a t e  f o r m  is p r o v i d e d  w h i c h  s u b s t a n t i a l l y  s a t i f i e s  
the r e q u i r e m e n t s  of t h i s  s u b s e c t i o n  a n d  w h i c h  is d i s t r i b u t e d  to th e 

s a m e  e x t e n t  a s  th e s t o c k  c e r t i f i c a t e ,  e a c h  c e r t i f i c a t e  r e p r e s e n t i n g  
s t o c k  in a c o r p o r a t i o n  o r g a n i z e d  u n d e r  4 3  U . S . C .  1601 - 1628 , as 
a m e n d e d ,  s h a l l  b e a r  p r o v i s i o n s ,  on i ts  r e v e r s e  side, c o n t a i n i n g  
b l a n k s  to be f i l l e d  in b y  t h e  o w n e r ,  c o n s t i t u t i n g  a l a s t  w i l l  a n d  
t e s t a m e n t  f o r  th e p u r p o s e s  of t h i s  s e c t i o n  a n d  43  U . S . C .  1 6 0 6 ( h )  

i n s o f a r  as th e  s h a r e s  r e p r e s e n t e d  by t h a t  c e r t i f i c a t e  ar e  c o n c e r n e d  
d u r i n g  t h e  p e r i o d  o f  i ts  i n a l i e n a b i l i t y .  A c l a u s e  m a y  be s i g n e d  b y  
the o w n e r ,  d a t e d  a n d  n o t a r i z e d .  T h i s  t e s t a m e n t a r y  d i s p o s i t i o n  m a y  
be  c h a n g e d  f r o m  t i m e  to t i m e  o r  r e v o k e d ,  a n d  it g o v e r n s  u n l e s s  
t h e r e  is a s u b s e q u e n t l y  e x e c u t e d  f o r m a l  w i l l  m a k i n g  t h e  s p e c i f i c  
d i s p o s i t i o n  o f  the s to ck .

(d) w h e n  o w n e r s h i p  of s h a r e s  p a s s e s  b y  d e v i s e  o r  i n h e r i t a n c e  or as 
a r e s u l t  o f  c o u r t  a c t i o n ,  t h e  s h a r e s  s h a l l  be p a r t i t i o n e d  i n s o f a r  

as p r a c t i c a b l e ,  in w h o l e  s h a r e s  a m o n g  t h o s e  e n t i t l e d  to them.



(e) If a d e c e a s e d  s h a r e h o l d e r  h a s  f a i l e d  t o  d i s p o s e  of th e  s t o c k  b y  

w i l l  a n d  h a s  n o  h e i r s  u n d e r  t h e  a p p l i c a b l e  l a w s  of i n t e s t a c y ,  th e  
s h a r e s  e s c h e a t  to the c o r p o r a t i o n .

(f) T h e  s i t u s  of i n a l i e n a b l e  s t o c k  of a l l  c o r p o r a t i o n s  o r g a n i z e d  

u n d e r  43 U . S . C .  1601 - 1 6 2 8  as a m e n d e d ,  is  A l a s k a .

(g) W h e r e  a p p r o p r i a t e ,  t e r m s  in t h i s  s e c t i o n  h a v e  t h e  m e a n i n g s  
g i v e n  in A S 1 3 . 0 6 . 0 5 0 .  In  t h i s  s e c t i o n  " s t o c k "  i n c l u d e s  m e m b e r s h i p  

in a c o r p o r a t i o n  o r g a n i z e d  u n d e r  AS 1 0 . 2 0  a n d  i n c h o a t e  r i g h t s  to 
stock.



A l a s k a  S t a t u t e  1 3 . 1 1 . 0 1 2 ,  a s  a m e n d e d :

SEC. 1 3 . 1 1 . 0 1 2  S h a r e  o f  t h e  S p o u s e  in c e r t a i n  s t o c k .  U n t i l  t h e  

d a t e  on w h i c h  a l l  of t h e  o u t s t a n d i n g  s h a r e s  of i n a l i e n a b l e  
S e t t l e m e n t  C o m m o n  o r  a n y  o t h e r  i n a l i e n a b l e  s t o c k  of a c o r p o r a t i o n  

o r g a n i z e d  u n d e r  t h e  l a w s  of A l a s k a  u n d e r  43 U . S . C .  16 01  - 16 28  

( A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act ) a r e  c a n c e l l e d  a n d  s h a r e s  of 
a l i e n a b l e  s t o c k  ar e  i s s u e d  in a c c o r d a n c e  w i t h  th e  p r o v i s i o n s  u n d e r  
th e A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  as  a m e n d e d ,  the  i n t e s t a t e  
s h a r e  of th e s u r v i v i n g  s p o u s e  in s u c h  c o r p o r a t i o n ' s  s t o c k  is:
(1' I f  t h e r e  is no  s u r v i v i n g  i s s u e  all;

(2) If  t h e  d e s c e n d a n t  is s u r v i v e d  b y  i s s u e ,  o n e - h a l f  of it.



D I V I S I O N  O F  L E G A L  S E R V I C E S
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A LA SK A
P .O . B o x  Y, Ju n e a u ,  A la s k c i  9 9 8 1 1  

(9 0 7 )  4 6 5 -3 8 6 7  o r  4 6 5 -2 4 5 0  

F A X  ( 9 0 7 )  4 6 5 -2 0 2 9

D e l i v e r ie s  to :  2 4 0  M a i n  S t re e t  

C o u r t  P la za , R o o m  5 0 0  

M a i l  S t o p  3 1 0 1

M E M O R A N D U M May 6, 1991

SUBJECT: Sectional summary of (Work Order No. 7-LS1267)

TO: Representative Eileen MacLean 
Attn: Rena

FROM:
. 1 ^Theresa L. Bannister >'1"' 

Legislative Counsel

You have requested a sectional summary of the above described bill relating to the 
inheritance and transfer of Alaska Native Claims Settlement Act (ANCSA) stock.

As a preliminary matter, note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best 
statement of its contents.

Section 1 identifies the ANCSA stock that is subject to the section. Updates the 
ANCSA citation.

Section 2 applies the subsection to ANCSA stock that is settlement common stock 
or other inalienable stock. Indicates that when the holder of the stock dies, the stock 
can pass by using the form authorized under (b) of the section, as well as by the 
testamentary disposition clause on the stock certificate. Identifies which corporation 
determines who is entitled to the stock. Authorizes the corporation to use an agent 
for this determination. Makes technical changes.

Section 3 makes technical changes to correspond to the changes made by other 
sections of the bill. Deletes "in a corporation organized under 43 U.S.C. 1601 -1628" 
because the definition of "stock" in sec. 6 of the bill already covers this. Deletes 
"during the period of its inalienability" because this requirement is established by sec. 
7 of the bill. Inserts "certificate, form, or" to reference the other documents that can 
be used to dispose of the stock.

Section 4 substitutes "stock" for "shares" in order to pull in the*definition of "stock" 
in sec. 6 of the bill.



R e p re s e n ta t iv e  E ileen  M a c L e a n
M ay  6, 1991
P a g e  2

Section 5 makes some technical changes. "Inalienable" and "of all corporations 
organized under 43 U.S.C. 1601 - 1628" are deleted because they are covered in the 
definition of "stock" in sec. 6 of the bill. Due to ANCSA amendments, the date is no 
longer applicable and is deleted.

Section 6 defines "stock" for the section.

Section 7 declares that AS 13.16.705 only applies to stock while it is inalienable.

Section 8 requires that a minor’s ANCSA stock or membership in an ANCSA 
corporation be held by a custodian. Updates the ANCSA citation. Makes other 
technical changes.

Section 9 authorizes a person transferring ANCSA stock to a minor to nominate a 
custodian for the minor’s stock. Indicates that if the transferor doesn’t nominate a 
custodian, the order of priority set out in the subsection is to be used to select a 
custodian. Makes a technical change in the definition of "member of the minor’s 
family" as it applies to the section.

Section 10 updates the citation for ANCSA. Defines a minor to be an individual 
under 18 years of age. Defines "stock" for the section.

Section 11 establishes that a minor’s stock is transferred to the minor when the minor 
reaches 18, or to the minor’s estate, or heirs, or their custodians, if the minor dies.

Section 12 repeals AS 13.46.085(d)(1).

Section 13 makes secs. 8 -12 of the Act retroactive to January 1, 1991, to the extent 
retroactivity is not prohibited by a constitutional provision.

Section 14 makes the Act effective immediately.

If I may be of further assistance, please advise.

TLB:gc 
91-25 l.glc



A L A S K A  S T A T E  L E G I S L A T U R E
Representative Eileen Panigeo MacLean 
Co-Chair House Finance Committee 
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WHILE IN JUNEAU
Box V
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M E M O R A N D U M

Date: May 7, 1991

To: Representative Dave Donley, Chairman
House Judiciary Committee

From: Representative Eileen P. MacLean

This is to request a hearing in House Judiciary Committee for H13 
315, relating to the inheritance and transfer of stock in 
corporations organized under the Alaska Native Claims 
Settlement. Act (ANSCA).

The bill has two primary goals: 1) to bring state statutes into
compliance with federal law relating to the alienability of Native 
Corporation stock; and, 2) to clarify that the termination date for 
custodianships is 18 years of age.

Under ANSCA, as originally enacted, all Native Corporation stock 
was inalienable. It could not be bought, sold, pledged, given as a 
gift or otherwise transferred, except upon death and in certain 
other very limited circumstances. The restrictions on alienation 
were to expire on December 18, 1991. However, in 1987,
Congress amended ANSCA to give Native Corporations the right to 
continue the restrictions on alienability of their stock indefinetly. 
Since the alienability restrictions will continue under federal law, 
state law must also be amended to provide for their continuation.

When originally enacted, ANSCA stock held by a minor was 
covered under the Uniform Gifts to Minors Act. In 1990, the 
Legislature replaced the Uniform Gift to Minors Act with the 
Uniform Transfers to Minors Act. However, certain changes 
made in the Uniform Transfers to Minor Act affected the



custodianship of ANSCA stock in ways which were not intended. 
One of the primary changes was the age at which the 
custodianship terminated. Under the old law, all custodianships 
terminated at age 18. Under the new law, the age at which a 
custodianship terminates depends on whether the stock was 
received by gift or inheritance and whether the age was specified 
for termination. This bill clarifies that custodianships terminate 
at age 18,.

If you have any questions, please contact Rena Bukovich of my 
staff at 465-4525.

attachment



Rep. E ileen P. MacLean 
4/9/92

SPONSOR STATEMENT 

CSHB 315 (Judiciary!

The purpose of House Bill 315 is to bring state statutes into 
compliance with federal law relating to the alienability of Native 
Corporation stock; and, to correct unforeseen difficulties arising 
from the Uniform Transfers to Minors Act, enacted by the 
Legislature in 1990 to replace the Uniform Gifts to Minors Act.

Under the Alaska Native Claims Settlement Act (ANCSA), as 
originally enacted, all Native Corporation stock was inalienable. 
It could not be bought, sold, pledged, given as a gift or otherwise 
transferred, except upon death and in certain other very limited 
circumstances. The restrictions on alienation were to expire on 
December 18, 1991. However, in 1987, Congress amended 
ANCSA to give Native Corporations the right to continue the 
restrictions on alienability of their stock indefinitely. Since the 
alienability restrictions will continue under federal law, state law 
must also be amended to provide for their continuation.

When originally enacted, ANCSA stock held by a minor was 
covered under the Uniform Gifts to Minors Act. In 1990, the 
Legislature replaced the Uniform Gift to Minors Act with the 
Uniform Transfers to Minors Act. However, certain changes 
made in the Uniform Transfers to Minor Act affected the 
custodianship of ANCSA stock in ways which were not intended. 
One of the primary changes was the age at which the 
custodianship terminated. Under the old law, all custodianships 
terminated at age 18. Under the new law, the age at which a
custodianship terminates depends on whether the stock was 
received by gift or inheritance and whether the age was specified 
for termination. The bill simplifies the procedure for 
transferring ANCSA stock and clarifies that custodianships 
terminate at age 18.

The Judiciary Committee Substitute reflects the changes enacted 
by SB 283 last year to extend the December 18, 1991, date to 
June 30, 1992; and, makes minor technical changes suggested by 
Judiciary committee staff.
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HOUSE BILL NO. 315 INHERITANCE & TRANSFER OF ANCSA STOCK

"An Act relating to the inheritance and transfer of stock in corporations organized under the Alaska Native 
Claims Settlement Act; and providing for an effective date."
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ChopUr No.
49

AN ACT

Relating to the inheritance and transfer o f stock in corporations organized under the 
Alaska Native Claims Settlement Act.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOW S ON PAGE 1

Approved by the Governor: June 15. 1991 
Actual Effective Dale: September 13, 1991



1
2
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4 
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7
8
9
10
11
12 
13 
11 
I' 
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17
18
19
20 
21

Reining to the inheriunce and transfer of stock in corporations organized under the 
Alaska Native Claims Settlement Act.

• Section 1. AS 13.11.012 is amended to read:
Sec. 13.11.012. SHARE OF THE SPOUSE IN CERTAIN STOCK. Until June 30. 1992 

IDECEMBER 18. 1991], the intestate share of the surviving spouse in stock in a corporation 
organized under the laws of Alaska under 43 U.S.C. 1601 - 162X (Alaska Native Claims 
Settlement Act) is:

(1) if there is no surviving issue, all o f it;
(2) if the decedent is survived by issue, one-half o f it.

• Sec. 2. AS 13.16.703(a) is amended to read:
(a) Until .lune 30.1992 IDECEMBER 18, 19911, stock in a corporation organized under 

the laws o f Alaska under 43 U.S.C. 1601 - 1628 (Alaska Native Claims Settlement Act) that 
|WHICH| is inalienable under either that Act or its articles o f incorporation is not subject to 
probate nor shall its value be considered in determining the value o f an estate or allowance under 
this title. Upon death o f the holder, if the stock does not pass by the testamentary disposition 
clause on the stock certificate, properly executed, it passes by will or intestate succession. In 
such a case, the determination of the person entitled to the stock shall be made by the appropriate 
regional corporation on the basis of an affidavit, furnished to it and to the corporation which
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1 issued the stock, showing the right of the person entitled to the stock to receive it and to have
2 a new certificate issued. The affidavit, accepted in good faith by a corporation, has the same
3 effect as an affidavit under AS 13.16.685, and the person entitled to the stock, if the affidavit is
4 not accepted, has the remedy set out in AS 13.16.685. In case or dispute as to the person entitled
5 to receive the stock, a person claiming ownership may bring an independent action in the superior
6 court.
7 • Sec. 3. AS 13.16.705(e) is amended to read:
8 (c) The situs o f inalienable stuk o f all corporations organized under 43 U.S.C. 1601 -
9 1628 is Alaska, until .lune 30. 1992 IDECEMBER 18, I9 9 ||,
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Erelflcattoa of Certain AtagfldmttateTQ XiUaJL3

Affecting ANCSA Corporations

i . Amendment to a.s. 13.16.705. iahfiritflnfifi Qt Certain

This section was originally enacted by the Legislature to implement Section 
7(h) (43 U.S.C. 1606(h)) of the Alaska Native Claims Settlement Act (ANCSA). 
Under ANCSA, as originally enacted, all Native corporation stock was 
inalienable. It could not be bought, sold, pledged, given as a gift, or otherwise 
transferred, except upon death and in certain other very limited circumstances.

The Legislature, in 1972, adopted A.S. 13.18.705 to address the inheritance 
of ANCSA stock. Because of the inherent difficulties in determining the value of 
the stock, which would be necessary if the stock were to pass through probate, tho 
decision was made to exempt the stock from probate. Instead, the heirs to both 
village corporation stock and regional corporation stock would be determined by 
the appropriate regional corporation on the basis of either a will, a special form 
provided by the corporation as a separate document or on the back of the stock 
certificate, or the intestacy laws of the state. The determination was to be made on 
the basis of affidavits furnished to tho corporation showing the right of tho person 
entitled to the stock to receive it. A corporation which accepted the affidavit in 
good faith was protected from liability for transfer in the sams manner as is a 
person who transfers property on the basis of an affidavit pursuant to A.S. 
13.16.685 (Collection of Personal Property by Affidavit and Sum m ary  
Administration Procedure). Any person who disputed the inheritance  
determination had the right to bring an independent action in Superior Court to 
determine ownership.

When ANCSA was originally enacted, the restrictions on alienation of 
Native corporation stock were to expire on December 18, 1991. In order to track 
with the federal legislation, therefore, A.S. 13.16.705 also expired on December 18, 
1991.

In 1987, however, Congress amended ANCSA to, among other things, give 
Native corporations the right to continue the restrictions on the alienability of 
their stock indefinitely. A corporation could also eliminate the alienability 
restrictions if they desired, or issue new stock which would not be subject to 
restrictions on alienation. .Most, if not all of the Native corporations, however, 
intend to continue the restraints on alienation.

Since the alienability restrictions will continue after December 18,
1991, A.S. 13.16.705 will still be needed. The proposed legislation therefore 
re-enacts A.S. 13.16.705, with the following changes:

1. Applies to non-alienable Native corporation stock as long as the 
stock remains inalienable. Any Native corporation stock not
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subject to restraints on alienation would not be subject to this 
section, and would be treated as any other stock.

2. Provides that inheritance determinations will be made by the 
corporation which issued 'vhe st-ick, or its agent. Under 
current law, inheritance determinations fire to be made by the 
regional corporation for all village corporations within its 
region as well as for its own stock. A number of village 
corporations, however, possess both the ability and the interest 
in making their own determinations. The proposed legislation 
allows those village corporations which choose to make their 
own inheritance determinations, and allows others to 
designate the regional corporation or other entity as their 
agent for purposes of making the determination.

3. Certain minor changes were made to make the provision 
internally consistent. Reference to stock certificates were 
eliminated, as Alaska law now allows uncertificated 
securities. Citations to ANCSA were updated to reflect 
amendments to that Act.

2. A m e n d m e n t  to A.S. 13.11.012. Share of the S p o u & a  fa CertafailiodL

This section was also enacted to implement ANCSA, and expires on December 
18, 1991. It modified the surviving spouse's intestate share of Native corporation 
stock to eliminate any dilution as a result of the survival of the parents (who 
typically would have received their own stock) and to allow the share to be 
determined without valuing the stock. It has also been redrafted to apply to 
inalienable ANCSA stock for as long as the stock remains inalienable.

3. A m e n d m e n t  to AJ3.13.46,085. Native corcrerafcioiis; custodLm'k

The original version of this section was enacted in 1972 to implement 
ANCSA, and was codified at A.S. 45.60.016 as part of the Uniform Gift to Miners 
Act. It provided that Native corporation stock issued to a minor was to be held by a 
custodian, selected in accordance with the priority set out in the statute. It also 
provided that the provisions of the Uniform Gift to Minors Act would apply to the 
custodianship, with certain exceptions which were set out in the statute.

In 1990, the Legislature replaced the Uniform Gift to Minors Act with the 
Uniform Transfers to Minors Act, codified at A.S. 13.46.010 LL.S&S. The provision 
dealing with Native corporation stock, with only minor editorial modifications, 
was re-enacted as A.S. 13.46.085.

Unfortunately, certain changes made by the Uniform Transfers to Minors 
Act affected the custodianship of ANCSA stock in ways which were not intended 
by the Legislature. One of' the primary changes was.the age at which the 
custodianship terminated. Under the old law, all custodianships terminated at 
age 18. Under the new law, however, the age a t which tho custodianship
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terminates depends upon whether the minor received the stock by gift, inheritance, or intestate succession, and whether or not the transferor specified a particular age for termination. There is no public policy reason for this difference, and it will make record keeping by the Native corporations needlessly complex. It is also likely to engender bad feelings among shareholders, who will not understand why one custodianship terminates at age 18, and another at age 
25.

There is also some ambiguity in both the existing law and the prior law which the proposed legislation eliminates. Although moat, if not all, of the Native corporations appoint custodians for all Native corporation stock owned by minors, the existing law refers to the appointment o f a custodian for stock "issued" by a Native corporation. This language raises the question as to whether the term "issued" was intended to include stock which wa3 not originally issued to a minor, but was transferred by gift or inheritance. The proposed legislation makes it c le a r that th e  section app lies  to  all N a t iv e  c o rp o ra t io n  s tock  held by a m in o r , whether by original issue or transfer.
The proposed legislation gives persons who transfer Native corporation stock to minors, whether through gift or inheritance, the right to nominate a custodian if  they so desire. In the absence of such nomination, the custodian is determined by the corporation according to the priority set out in the statute, which remains unchanged from the existing law. All custodianships terminate al age 18. All other provisions of Lhe section remain unchanged.
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.\iiiv<lis|)nii*iivt*rrlif!lioiiiiflnriesofst region or regions shall be resol red 
l»v ii lvninl <>f arbitrators consisting of one person selected by *a\cii of 
rfin N am e associations involved, anri an additional one or rwo persons, 
whichever is needed to make an odd number of arbitrators, such addi- 
rhinal prison or persons to be selected by the arbitrators selected by the 
Xntive associations involved.

(b ) The Secretary may. on request made within one year o f the date 
o f enactment o f tin's Act. by representative and responsible leaders o f 
the Native associations listed in subsection (a ) ,  merge two or more o f 
the twelve regions: Provided, That the twelve regions may not be 
reduced to less than seven, and there may be no fewer than seveu 
Regional Corporations.

(c ) I f  a m ajority  o f a ll eligible Natives eighteen years o f age o r 
older who are not permanent residents o f A laska ele’et, pursuant to 
•nibsecrion 5 (c ) , to be enrolled in a thirteenth region fo r  Natives 
who are non-rcsidcnts o f  Alaska, die Secretary shall establish such 
a region fo r the benefit o f the Natives who elected to be enrolled 
therein, and they may establish a Regional Corporation pursuant to 
this Act.

(d ) F ive incorporators within each region, named by the Native 
association in the region, shall incorporate under the laws o f A laska n 
Regional Corporation to conduct business fo r  p ro fit , which shall be 
eligible fo r  the benefits o f  this Act so long as it  is organized and func­
tions in accordance with this Ac.. The articles o f incorporation shx ll 
iiicludeprovisions necessary to carry out the terms o f  this Act.

(e) The orig inal articles o f incorporation and bylaws shall be 
approved bv the Secretary before they are filed, and they shall be 
submitted fo r  approval within eighteen months a fte r the date o f 
enactment o f tHk Act. The articles o f  incorporation may not be 
amended during the Regional Corporations first five vears w ithout 
the approval o f the Secretary. The Secretary may withhold approval 
under this section i f  in his judgment inequities among Native ind i­
viduals o r groups o f  Native individuals would be created.

( f )  The management o f  the Regional Corporation shall be vested 
in a board o f directors, a ll o f whom, with the exception o f the in itia l 
board, shall be stockholders over the ago o f  eighteen. The number, 
terms, and method o f election o f members o f the board o f  directors 
shall be fixed in the articles o f  incorporation o r bylaws o f tho Regional 
Corporation.

(g ) The Regional Corporation shall be authorized to issue such 
number o f sl;ares o f common stock, divided into such classes o f shares 
as may be specified in the articles o f incorporation to reflect the p rov i­
sions o f this Act, as may be needed to issue one hundred shares o f 
stock to each Native enrolled in the region pursuant to section o.

(h )  (1 ) Except as otherwise provided in paragraph (2 ) o f this sub­
jection. stock issued pursuant to subsection (g )  shall c an y  a right to 
vote in elections fo r  the board o f directors and on such other questions 
as properly may be presented to stockholders, shall perm it the holder 
to receive 'dividends o r other distributions from  the Regional C orpo­
ration. and shall vest in the ho lder a ll rights o f  a stockholder in a busi­
ness corporation organized under the laws o f the State o f  A laska, 
except that fo r  a period o f  twenty years a fte r the date o f  enact­
ment o f this Act the stock, inchoate rights thereto, and any dividends 
paid or distributions made with respect thereto may not be sold, 
pledged, subjected to a lien o r judgment execution, assigned in present 
or future, o r otherwise a lienated : Proi-ided, T h a t such lim itation shall 
not apply to transfers o f stock pursunntto a court decree o f separation,- 
divorce or child support.
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(2 )  Upon the «lcarh o f  any stockholder, ownership o f such slock 
shall be transferred in accordance with his la.-x will ami fiv,l ament or 
under rlie applicable Ians o f intestacy, except that (A )  du ring the 
twenty-year period a fte r the date o f enactment o f this Act such stock 
shall ca rry  voting rights on ly  i f  the holder thereof through inher­
itance also is a Native, and (15 ). in the event the deceased stockholder 
fa ils  to dispose o f his stock by w ill and lias no heirs under the app li­
cable laws o f  intestacy, such stock shall escheat to the Regional 
Corporation.

(3) O n  January  ] o f th e  twenty-first y e a r  a f t e r  th e  y e a r  in  w h ic h  
th is  A c t  is  enacted, a l l  s to c k  p r e v io u s ly  issued s h a ll  be d e e m e d  to  be 
canceled, and shares o f  stock o f  th e  appropriate class s l ia l l  be issued 

w it h o u t  r e s tr ic tio n s  re q u ire d  b y  th is  Act to  each s to c k h o ld e r  share 

fo r  share.
( i )  Seventy per centum o f a ll revenues received by each Regional 

C o rpo ra tion 'from  the timber resources and subsurface estate pat­
ented to it pursuant to this Act shall be divided annually by the 
Regional Corporation among a ll twelve Regional Corporations orga­
nized pursuant to  tills section according to the number o f Natives 
enrolled in each region pursuant to section C>. The provisions o f this 
subsection sbaJl not app ly to tne thirteenth Regional Corporation i f  
organized pursuant to subsection (c ) hereof.

( j )  Du ring  the five years fo llow ing the enactment o f this Act, not 
less than 10% o f  a ll corporate funds' received by each o f the twelve 
Regional Corporations under section 6 (A laska Native F u nd ), and 
under subsection ( i )  (revenues from  the timber resources and sub­
surface estate patented to it pursuant to this A c t), and a ll other net 
income, shall be distributed ;unong the stockholders o f the twelve 
Regional Corporations. Not less than 45%  o f funds from  such sources 
during the first, five-year period, and 50%  thereafter, shall be dis­
tributed among the V illage Cor]>oratioiis in the legion and the class 
o f stockholders wbo are not residents o f those villages, as provided in 
subsection to it. In  the case o f the thirteenth Regional Corporation , i f  
organized, not. less than 30%  o f  a ll corjionite funds received under 
section 6 shall be distributed to the stockholders.

(k )  Funds distributed among rlie V illage  Coqiorations sha ll be 
divided among them according to the ra tio  that the number o f  shares 
o f  stock registered on the books o f the Regional Corporation in the 
names o f * esidents o f each village bears to die number o f shares o f stock 
registered in the names o f  resident* in a l l villages.

(1) Funds distributed to a V illage Corporation may be withheld 
until the village has submitted a plan fo r  the use o f the money that 
is satisfactory to the Regional Corporation. The Regional C orpo ra ­
tion may require a village plan to provide fo r jo in t ventures with 
other villages, and fo r  jo in t finaucm? o f  projects undertaken by the 
Regional Corporation that w ill benc'fit the region generally. In  the 
event o f disagreement over the provisions o f the plan, the issues in 
disagreement sha ll he submitted to arbitration , as shall be provided 
fo r  in the articles o f incoqior.ition c f the Regional Corporation.

(m ) When funds are distributed among v illag e  Corporations in 
a region, an amount computed as follow s sha ll be distributed as d iv i­
dends to the class o f stockholders who are not residents o f those v il­
lages: The amount distributed as dividends shall hear the same ratio 
to"die amount distributed among the V illage Corporations that the 
number o f  shares o f stock registered on the books c f die Regional 
Corporation in the names o f nonresidents o f villages bears to the 
number o f shares o f stock registered in the names’ o f village resi­
dents: Proxided. T in t an equitable portion o f the amount, distributed 
us dividends may lie withheld and combined with V illage Corporation 
funds to finance projects that w ill benefit the region generally.



"(s) 'Alienability restrictions’ means the restrictions imposed on 
Settlement Common Stock by section 7(hXlXB);

"(t) 'Settlement Trust’ means a trust—
“(1) established and registered by a Native Corporation under 

the laws of the State of Alaska pursuant to a resolution of its 
shareholders, and 

"(2) operated for the sole benefit of the holders of the corpora­
tion’s Settlement Common Stock in accordance with section 39 
and the laws of the State of Alaska.”.

IS SU A N C E  O F  STOCK

_JjE£r4rSuSsection (g) of section~^T(43~ILS^L1606(g)) is amended to 
^ ^ - - ^ ^ r e a d  as follows:

"(gXl) S e t t l e m e n t  C o m m o n  S t o c k .— (A) The Regional Corpora- 
tion shall be authorized to issue such number ofsnares of Settle- 
ment Common Stock (divided into such clgssea-agmay be specified 

—— m-the articles-of-incorporarion UrTeflecTthe provisions of this Act) 
as may be needed to issue one hundred shares of stock to each 
Native enrolled in the region pursuant to section 5.

“(BXi) A Regional Corporation may amend its articles of incorpo­
ration to authorize the issuance of additional shares of Settlement 
Common Stock to—

“(D Natives bom after December 18,1971,
"(ID Natives who were eligible for enrollment pursuant to 

section 5 but were not so enrolled, or 
"(IED Natives who have attained the age of 65, 

for no consjderation or for such consideration and upon such terms 
and conditions as may be specified in such amendment or in a 
resolution approved by the board of directors pursuant to authority 
expressly vested in the board by the amendment The amendment to 
the articles of incorporation may specify which class of Settlement 
Common Stock shall be issued to the various groups of Natives.

"(ii) Not more than one hundred shares of Settlement Common 
Stock shall be issued to any one individual pursuant to clause (i).

"(iii) The amendment authorized by clause (i) may provide that 
Settlement Common Stock issued to a Native pursuant to such 
amendment (or stock issued in exchange for such Settlement 
Common Stock pursuant to subsection (hX3) or section 37(d)) shall be 
deemed canceled upon the death of such Native. No compensation 
for this cancellation shall be paid to the estate of the deceased 
Native or to any person holding the stock.

"(iv) Settlement Common Stock issued pursuant to clause (i) shall 
not carry rights to share in distributions made to shareholders 
pursuant to subsections (j) and (m) unless, prior to the issuance of 
such stock, a majority of the class of existing holders of Settlement 
Common Stock carrying such rights separately approve the granting 
of such rights. The articles of incorporation of the Regional Corpora­
tion shall be deemed to be amenaed to authorize such class vote.

"(CXi) A Regional Corporation may amend its articles of incorpo­
ration to authorize the issuance of additional shares of Settlement 
Common Stock as a dividend or other distribution (without regard to 
surplus of the corporation under the laws of the State) upon each 
outstanding share of Settlement Common Stock issued pursuant to 
subparagraphs (A) and (B).

"(ii) The amendment authorized by clause (i) may provide that 
shares of Settlement Common Stock issued as a dividend or other
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distribution shall constitute a separate class of stock with greater per share voting power than Settlement Common Stock Issued pursuant to subparagraphs (A) and (B).
"(2) Other Forms of Stool—(A) A Regional Corporation may 

amend its articles of incorporation to authorize the issuance of 
shares of stock other than Settlement Common Stock in accordance 
with the provisions of this paragraph- Such amendment may pro­
vide that—

"(i) preemptive rights of shareholders under the laws of the 
$ State shall not apply to the issuance of such shares, or

"(ii) issuance of such shares shall permanently preclude the 
corporation from—

"(I) conveying assets to a Settlement Trust, or 
"(ID issuing shares of stock without adequate consider­

ation as required under the laws of the State.
"(B) The amendment authorized by subparagraph (A) may provide 

that the stock to be issued shall be one or more of the following—
"(i) divided into classes and series within classes, with pref­

erences, limitations, and relative rights, including, without 
limitation—

"(D dividend rights,
"(II) voting rights, and 
"(HD liquidation preferences;

"(ii) made subject to one or more of—
"(D the restrictions on alienation described in clauses (1),

(ii), and Gv) of subsection (hXIXB), and 
"(ID the restriction described in paragraph (lXBXiii); and 

"(iii) restricted in issuance to—̂
"(D Natives who have attained the age of sixty-five; _
"(ID other identifiable groups of Natives or identifiable 

groups of descendants of Natives defined in terms of gen­
eral applicability and not in any way by reference to place 
of residence or family;

"(HD Settlement Trusts; or
"(IV) entities established for the sole benefit of Natives or 

descendants of Natives, in which the classes of beneficiaries 
are defined in terms of general applicability and not in any 
way by reference to place of residence, family, or position as 
an officer, director, or employee of a Native Corporation.

"(C) The amendment authorized by subparagraph (A) shall pro­
vide that the additional shares of stock shall be issued—

"(i) as a dividend or other distribution (without regard to 
surplus of the corporation under the laws of the State) upon all 
outstanding shares of stock of any class or series, or 

"(ii) for such consideration as may be permitted by law 
(except that this requirement may be waived with respect to 
issuance of stock to the individuals or entities described in 
subparagraph (BXiii)X 

"(D) Dining any period in which alienability restrictions are in 
effect, no stock whose issuance i3 authorized by subparagraph (A) 
shall be—

"(i) issued to, or for the benefit of, a group of individuals 
composed only or principally of employees, officers, and direc­
tors of the corporation; or 

"(ii) issued more than thirteen months after the date on 
which the vote of the shareholders on the amendment authoriz­
ing the issuance of such stock occurred if, as a result of the
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PUBLIC LAW 100-241—FEB. 3, 1988 101 STAT. 1793
"(hXl) R i g h t s  a n d  R e s t r i c t i o n s .—(A) Except as otherwise ex­pressly provided in this Act, Settlement Common Stock of a Re­gional Corporation shall—"(i) carry a right to vote in elections for the board of directors and on such other questions as properly may be presented to shareholders;“ (ii) permit the holder to receive dividends or other distribu­tions from the corporation; and "(Hi) vest in the holder all rights of a shareholder in a business corporation organized under the laws cf the State."(B) Except as otherwise provided in this subsection, Settlement Common Stock, inchoate rights thereto, and rights to dividends or distributions declared with respect thereto shall not be—"(i) sold;"(ii) pledged;“(iii) subjected to a lien or judgment execution;"(iv) assigned in present or future;"(v) treated as an asset under—"(I) title 11 of the United States Code or any successor statute,"(ID any other insolvency or moratorium law, or “(HI) other laws generally affecting creditors’ rights; or "(vi) otherwise alienated."(C) Notwithstanding the restrictions set forth in subparagraph (B), Settlement Common Stock may be transferred to a Native or a descendant of a Native—"(i) pursuant to a court decree of separation, divorce, or child support;‘(ii) by a holder who is a member of a professional organiza­tion, association, or board that limits his or her ability to practice his or her profession because he or she holds Settle­ment Common Stock; or "(iii) as an inter vivos gift from a holder to his or her child, grandchild, great-grandchild, niece, or nephew.

"(2) Lnkeritancs o f Settlem ent Common Stock.—(A) Upon the death of a holder of Settlement Common Stock, ownership of such stock (unless canceled in accordance with subsection (gXUCBXiii)) shall be transferred in accordance with the lawful will of such holder or pursuant to applicable laws of intestate succession. If the holder fails to dispose of his or her stock by will and has no heirs under applicable laws of intestate succession, the stock shall escheat to the issuing Regional Corporation and be canceled.“ (B) The issuing Regional Corporation shall have the right to purchase at fair value Settlement Common Stock transferred pursu­ant to applicable laws of intestate succession to a person not a Native or a descendant of a Native after the date of the enactment of the Alaska Native Claims Settlement Act Amendments of 1987 i f - "(i) the corporation—"(I) amends its articles of incorporation to authorize silch purchases, and "(II) gives the person receiving such stock written notice of its intent to purchase within ninety days after the date that the corporation either determines the decedent's heirs in accordance with the laws of the State or receives notice that such heirs have been determined, whichever later occurs; and



PUBLIC LAW 100-241—FEB. 3, 1988101 STAT. 1792

issuance, the outstanding shares of Settlement Common Stock 
will represent less than a majority of the total voting power of 
the corporation for the purpose of electing directors.

"(3) Disclosure Requirements.—(A) An amendment to the arti­
cles of incorporation of a Regional Corporation authorized by para­
graph (2) shall specify—

"(i) the maximum number of shares of any class or series of 
stock that may be issued, and 

"(ii) the maximum number of votes that may be held by such

"(BXi) If the board of directors of a Regional Corporation intends 
to propose an amendment pursuant to paragraph (2) which would 
authorize the issuance of classes or series of stock that, singly or in 
combination, could cause the outstanding shares of Settlement 
Common Stock to represent less than a majority of the total voting 
power of the corporation for the purposes of electing directors, the 
shareholders of such corporation shall be expressly so informed.

"(ii) Such information shall be transmitted to the shareholders in 
a separate disclosure statement or in another informational docu­
ment in writing or in recorded sound form both in English and any 
Native language used by a  shareholder of such corporation. Such 
statement or informational document shall be transmitted to the 
shareholders at least sixty days prior to the date on which such 
proposal is to be submitted for a vote.

“(iii) If not later than thirty days after issuance of such disclosure 
statement or informational document the board of directors receives 
a prepared concise statement setting forth arguments in opposition 
to the proposed amendment together with a request for distribution 
thereof signed by the holders of at least 10 per centum of the 
outstanding shares of Settlement Common Stock, the board shall 
either distribute such statement to the shareholders or provide to 
the requesting shareholders a list of all shareholder’s names and 
addresses so that the requesting shareholders may distribute such 
statement.

"(4) Savings.—(AXi) No shares of stock issued pursuant to para­
graphs (1XC) and (2) shall carry rights to share in distributions made 
to shareholders pursuant to subsections (j) aod (m). No shares of 
stock issued pursuant to paragraph (1XB) shall carry such rights 
unless authorized pursuant to paragraph (lXBXiv).

"(ii) Notwithstanding the issuance of additional shares of stock 
pursuant to paragraphs (1XB), (1X0, or (2), a Regional Corporation 
shall apply the ratio last computed pursuant to subsection (m) prior 
to the date of the enactment of the Alaska Native Claims Settlement 
Act Amendments of 1987 for purposes of distributing funds pursu­
ant to subsections (j) and (m).

"(B) The issuance of additional shares of stock pursuant to para­
graphs (1XB), (1XC), or (2) shall not affect the division and distribu­
tion of revenues pursuant to subsection (i).

"(C) No provision of this Act shall limit the right of a Regional 
Corporation to take an action authorized by the laws of the State 
Unless such action is inconsistent r*ntV, tV,o 0f this A ct"

Sec. 5. Subsection (h) of section 7 (43 U.S.C. 1606(h)) is amended to 
read as follows:

shares.



diate family who are Natives or descendants of Natives, the first right to purchase, on reasonable terms, the Replacement Common Stock of the shareholder prior to the sale or transfer of such stock (other than a transfer by will or intestate succession) to any other party, including a transfer in satisfaction of a lien, writ of attachment, judgment execution, pledge, or other encumbrance; and "(iii) any other term, restriction, limitation, or provision authorized by the laws of the State.
"(E) Replacement Common Stock shall not be subjected to a lien 

or judgment execution based upon any asserted or unasserted legal 
obligation of the original recipient arising prior to the issuance of 
such stock.”.

V ILLA G E , URBAN , AND G R O U P  C O RPO RA T IO N S

Sec. 6. Subsection (c) of section 8 (43 U.S.C. 1607(c)) is amended to 
read as follows:

"(c) Applicability o? Sechon 7.—The provisions of subsections 
(g), (h), and (o) of section 7 shall apply in all respects to Village 
Corporations, Urban Corporations, and Group Corporations.”.

PROCEDURES FOR CONSIDERING A M EN DM EN TS A N D  RESO LU T IO N S

Sec. 7. The Alaska Native Claims Settlement Act is further 
amended by adding the following new section:

"PRO C ED U RES  FOR CONSIDERING A M EN DM EN TS A N D  RESO LU T IO N S

"Sec. 36. (a) Co v e r a g e .— Notwithstanding any provision of the 43 u s e  1629b. 
articles of incorporation and bylaws of a Native Corporation or of 
the laws of the State, except those related to proxy statements and 
solicitations that are not inconsistent with this section—

"(1) an amendment to the articles of incorporation of a Native 
Corporation authorized by subsections (g) and (h) of section 7, 
subsection (dXIXB) of this section, or section 37;

"(2) a resolution authorized by section 88(aX2);
"(3) a resolution to establish a Settlement Trust; or 
"(4) a resolution to convey all or substantially all of the assets 

of a Native Corporation to a Settlement Trust pursuant to 
section 39(aXl);

shall be considered in accordance with the provisions of this section.
"(b) Basic Procedure.—(1) An amendment or resolution described 

in subsection (a) may be approved by the board of directors of a 
Native Corporation in accordance with its bylaws. If the board 
approves the amendment or resolution, it shall direct that the 
amendment or resolution be submitted to a vote of the shareholders 
at tbe next annual meeting or at a special meeting (if the board, at 
its discretion, schedules such special meeting). One or more such 
amendments or resolutions may be submitted to the shareholders 
and voted upon at one meeting.

"(2XA) A written notice (including a proxy statement if required 
under applicable law), setting forth the amendment or resolution 
approved pursuant to paragraph (1) (and, at the discretion of the 
board, a summary of the changes to be effected) together with any 
amendment or resolution submitted pursuant to subsection (c) and 
the statements described therein shall be sent, not less than fifty 
days nor more than sixty days prior to the meeting of the
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“(ii) the person receiving such stock fails to transfer the slock 
pursuant to paragraph (lXCXiii) within sixty days after receiv- 
ingsuch written notice.

“(C) Settlement Common Stock of a Regional Corporation—
“(i) transferred by will or pursuant to applicable laws of 

intestate succession after the date of the enactment of the 
Alaska Native Claims Settlement Act Amendments of 1987, or 

“(ii) transferred by any means prior to the date of the enact­
ment of the Alaska Native Claims Settlement Act Amendments

to a person not a Native or a descendant of a Native shall not carry 
voting rights. If at a later date such stock is lawfully transferred to a 
Native or a descendant of a Native, voting rights shall be automati­
cally restored.

"(3) Replacement Common Stock.—(A) On the date on which 
alienability restrictions terminate in accordance with the provisions 
of section 37, all Settlement Common Stock previously issued by a 
Regional Corporation shall be deemed canceled, and shares of 
Replacement Common Stock of the appropriate class shall be issued 
to each shareholder, share for share, subject only to subparagraph 
(B) and to such restrictions consistent with this Act as may be 
provided by the articles of incorporation of the corporation or in 
agreements between the corporation and individual shareholders.

“(BXi) Replacement Common Stock issued in exchange for Settle­
ment Common Stock issued subject to the restriction authorized by 
subsection (gXIXBXiii) shall bear a legend indicating that the stock 
will eventually be canceled in accordance with the requirements of 
that subsection.

“(ii) Prior to the termination of alienability restrictions, the board 
of directors of the corporation shall approve a resolution to provide 
that each share of Settlement Common Stock carrying the right to 
share in distributions made to shareholders pursuant to subsections 
(j) and (m) shall be exchanged either for—

“(I) a share of Replacement Common Stock that carries such

“(ID a share of Replacement Common Stock that does not 
carry such right together with a separate, non-voting security 
that represents only such right.

 ̂ “(iii) Replacement Common Stock issued in exchange for a class of 
Settlement Common Stock carrying greater per share voting power 
than Settlement Common Stock issued pursuant to subsections 
(gXlXA) and (gXIXB) shall carry such voting power and be subject to 
such other terms as may be provided in the amendment to the 
articles of incorporation authorizing the issuance of such class of 
Settlement Common Stock.

"(C) The articles of incorporation of the Regional Corporation 
shall be deemed amended to authorize the issuance of Replacement 
Common Stock and the security described in subparagraph (BXiiXII).

“(D) Prior to the date on which alienability restrictions terminate, 
a Regional Corporation may amend its articles of incorporation to 
impose upon Replacement Common Stock one or more of the 
following—

“(i) a restriction denying voting rights to any holder of 
Replacement Common Stock who is not a Native or a descend­
ant of a Native;

“(ii) a restriction granting the Regional Corporation, or the 
Regional Corporation and members of the shareholder's imme-

of1987,

right, or



N e w  D e f i n i t i o n s

Adverse Possession: The right of a trespasser to take over land after using 
it for a period of time, if the legal owner has not objected or taken steps to 
keep the trespasser out.

Alienability Restrictions: Rules.that limit or restrict how stock can change 
ownership.

Alienable Common Stock: Stock that can be sold, transferred, pledged and 
otherwise treated just like any other corporate stock.

Articles of incorporation: The laws that govern the corporation. Amend­
ments or changes must be voted on by the shareholders.

Assets: Property, land, material goods and anything owned that has mone­
tary value. A corporation’s assets include buildings, office furniture, land and 
everything else of possible value that it owns.

Collateral: Something of value, such as land, that is promised to secure a 
loan. If you don't, p a y  back the loan, the lender gets the collateral

Descendant of Native: A person who is descended from a Native, or 
adopted by a Native, or adopted by a descendant of a Native. Example: You 
are a descendant of a Native even if only one of your great, great grandmoth­
ers was one-quarter Native.

Developed: Land that has been changed or improved to make it more profit­
able or productive. If land is developed for reasons other than exploration, 
automatic protections are lost.

Dissenters Rights: The right of a shareholder to demand payment for his 
stock if the majority of shareholders vote to keep stock restricted. In order to 
claim dissenters rights, the shareholder must have voted against continued 
stock restrictions.

Dividend/Distribution (general): A dividend or distribution is money or 
another asset (such as additional shares of stock) given to shareholders based 
on how many shares of stock they own.

0

Dividend/Distribution (7(j)(m)): Money given to stockholders as part of 
7(i) revenue sharing. Under ANCSA, regional corporations must share the 
revenue they get from timber and subsurface resources. Each region gets a 
portion, based on its number of shareholders. Section 7(j) and 7(m) of ANCSA

- 6 1 -



require the regions, in turn, to pass haIf of that money on to the villages and 
at-large shareholders. The amount passed on to village corporations and at- 
large shareholders is based on population.

Leased: Land that is rented to another person or business for gainful use.

Non-Native: A person who is not Native, not a descendent of a Native, and 
not legally adopted by a Native.

Opt-In: An option regarding stock restrictions. Under the opt-in approach 
stock restrictions no longer continue automatically. Instead, the restrictions 
automatically expire unless the shareholders vote to keep them (i.e. opt in to 
the restrictions). Opt-in is available only to regional corporations and village 
corporations in the Aleut and Bristol Bay regions.

Opt-Out: An option for Native corporations that allows the shareholders to 
vote to remove stock restrictions on Dec. IS. 1991.

"Other Stock": Stock issued by a corporation which is not Settlement Com­
mon Stock. Other stock can be restricted in different ways, with different 
rights. It can be made available for sale to either the general public, or to 
specific groups cf people. Other stock does not replace Settlement Common 
Stock, but it can be issued to existing stockholders.

Recapitalization/Recapitalize: An option that allows a Native corporation 
to raise money, or capital, by issuing and selling shares of stock. Under a 
recapitalization plan, the corporation may ask its shareholders to vote on 
several different stock issues as a single package.

Replacement Common Stock: Stock issued in place of restricted stock after 
the restrictions have been lifted. Replacement Common Stock is generally 
alienable, but the corporation may deny voting rights to non-Natives. or re ­
quire that the corporation, or members of the shareholder’s family, have the 
first right to purchase shares from someone who wants to sell.

Revenue Sharing/7(i): The distribution among regions of money earned 
from mineral, timber and other subsurface development, pursuant to Section 
7 (i) of the Alaska Native Claims Settlement Act. Seventy percent of the re­
gional corporations’ subsurface and timber revenues are distributed among 
all the regions, based on number of shareholders in each.

Right-of-first Purchase: Right to have the first chance .to buy, at a reason­
able price, stock from a shareholder who wants to sell.

Settlement Common Stock: New name for Native corporation stock; has 
same rights and restrictions.



Settlement Trust: A irust formed under state law, by approval of a Native 
corporation's shareholders, that is operated for the sole benefit of Native 
shareholders. A settlement trust would be formed as one way of protecting 
corporate land and assets.

Shareholder Petition: A process that allows shareholders to demand that 
the corporation vote on a “1991" issue. The petition must be signed by share­
holders who together have at least 25 percent of the corporation’s total voting 
power.

Subsurface Estate: Timber, mineral and other below-ground resources. 
Under ANCSA, regional corporations own the surface and subsurface estates 
of their own lands, plus the subsurface of lands owned by villages in their 
region.

Voting Standard: The percentage of “yes” votes needed to approve a ques­
tion or resolution put to shareholders. A simple majority is 50 percent of the 
outstanding shares, plus one share.

\\





APEA
A P E A

A l a s k a  P u b l i c  
E m p l o y e e s  A s s o c i a t i o n
S la te  Headquarte rs : 340 N. F ra n k lin , Juneau , AK 99801 (907) 586-2334 

F E D E R A T I O N  O F  S T A T E  E M P L O Y E E S / A F T / A F L - C I O

M a y  7, 1 9 9 1

T h e  H o n o r a b l e  F r a n  U l m e r
A l a s k a  S t a t e  H o u s e  of  R e p r e s e n t a t i v e s
P.O. B o x  V

J u n e a u ,  A K  9 9 8 1 1  ^/j~ /J

D e a r  R^gr^sent-ertr±ve u±merY

I h a v e  r e v i e w e d  y o u r  p r o p o s e d  l e g i s l a t i o n ,  " A n  A c t  r e l a t i n g  t o  
p r o t e c t i o n  o f  w h i s t l e b l o w e r s ;  a n d  r e l a t i n g  t o  t h e  p e r s o n n e l  b o a r d . "

T h e  A d d i t i o n  o f  t h e  l a n g u a g e  o f  A S  3 9 . 9 0 . 1 6 0 - 2 4 0  t o  t h e  e x i s t i n g  
A S  3 9 . 9 0 . 1 0 0 - 1 5 0 ,  i n c l u d i n g  a n  a d m i n i s t r a t i v e  r e m e d y  f o r  t h e  
" A l a s k a  W h i s t l e b l o w e r s  A c t , "  p r o v i d e s  a d e s i r a b l e  a l t e r n a t i v e  t o  
t h e  o p t i o n  of  c i v i l  c o u r t  a c t i o n  c o n t a i n e d  in A S  3 9 . 9 0 . 1 0 0 - 1 5 0 .

U s i n g  t h e  h e a r i n g  o f f i c e r  i n v e s t i g a t i v e  s t r u c t u r e  s t r i k e s  t h e  r i g h t  
n o t e  o f  r e l a t i o n s h i p  b e t w e e n  t h e  P e r s o n n e l  B o a r d ,  t h e  e m p l o y e e  a n d  
t h e  a g e n c y .  I f  t h e  q u a l i f i c a t i o n s  o f  a h e a r i n g  o f f i c e r  a r e  n o t  
a d d r e s s e d  i n  s t a t u t e  or  a d m i n i s t r a t i v e  code, t h e y  s h o u l d  b e  c l a r i­
f i e d  t h r o u g h  d e f i n i t i o n  o r  s o m e  o t h e r  a p p r o p r i a t e  m e t h o d .  T h e  
i n v e s t i g a t i v e  p r o c e s s  a p p e a r s  w e l l - o u t l i n e d  u n d e r  t h e  " I n v e s t i­
g a t i o n  b y  H e a r i n g  O f f i c e r , "  a n d  t h e  " I n v e s t i g a t i o n  P r o c e d u r e s "  
S e c t i o n s .  T h e  " S u b p o e n a  P o w e r s "  c o u l d  b e  e x t r e m e l y  u s e f u l  in 
c o l l e c t i n g  i n f o r m a t i o n ,  a n d  t h e  " S t a y  of P e r s o n n e l  A c t i o n "  g i v e s  
a d d i t i o n a l  t i m e  t o  c o n d u c t  f a c t - f i n d i n g  a n d  t o  m a k e  a r e p o r t ,  
h o p i n g  t o  a s s u r e  t h a t  s o m e  a c t i o n  is n o t  t a k e n  i n  t h e  n a m e  o f  t h e  
S t a t e  t h a t  m i g h t  l a t e r  b r i n g  l e g a l  a c t ion.

T h e  " D e c i s i o n  b y  P e r s o n n e l  B o a r d "  S e c t i o n  a l l o w s  t h e  i m p a c t e d  
p a r t i e s  t o  p a r t i c i p a t e  in t h e  d e c i s i o n - m a k i n g  p r o c e s s  a n d  a l s o  
p r o v i d e s  f o r  r e m e d i e s  t o  b e  i m p l e m e n t e d ,  i n c l u d i n g  c o r r e c t i v e  
a c t i o n  a n d  p e n a l t i e s  to b e  a s s e s s e d  a g a i n s t  o t h e r  p u b l i c  e m p l o y e e s  
i n v o l v e d .  F i n a l l y ,  t h e  " J u d i c i a l  R e v i e w "  a s p e c t  a l l o w s  f o r  a n  
a p p e a l  of  P e r s o n n e l  B o a r d  a c t i o n .

F r o m  m y  p e r s p e c t i v e  as a n  A s s o c i a t i o n  B u s i n e s s  M a n a g e r ,  I c a n  s e e  
a b e n e f i t  t o  s o m e  r e l a t i o n s h i p  b e t w e e n  t h e  p r o p o s e d  A c t  a n d  t h e  
p u b l i c  e m p l o y e e s '  a s s o c i a t i o n s .  I r e a l i z e  t h e  P e r s o n n e l  B o a r d  
f u n c t i o n s  a u t o n o m o u s l y ,  b u t  its r e s p o n s i b i l i t i e s  r e l a t e  t o  t h o s e

Fairbanks Field O llice  
825 College Road 
Fairbanks, AK 99701 

Telephone: (907) <156-5412 LETTERS  OF SUPPO RT

<ieau Field O llice  
227 4th Street 

_ n e a u  AK 99801 
lone: (907) 586-6305



o f  t h e  a s s o c i a t i o n s .  F o r  e x a m p l e ,  b o t h  t h e  B o a r d  a n d  A P E A  c o u l d  
b e  i n v o l v e d  in a " W h i s t l e b l o w e r’s A c t "  s i t u a t i o n — A P E A ,  t h r o u g h  t h e  
g r i e v a n c e  p r o c e s s  and, t h e  B o a r d  t h r o u g h  t h e  e x i s t i n g  a n d  p r o p o s e d  
l e g i s l a t i o n .  A l l  p a r t i e s  m i g h t  r e a l i z e  m u t u a l  b e n e f i t s  i f  a n y  n e w  
l e g i s l a t i o n  a d d r e s s e d  t h o s e  p r o c e s s e s  a l r e a d y  e s t a b l i s h e d  to 
a d d r e s s  p o t e n t i a l  v i o l a t i o n  o f  e m p l o y e e  r i g h t s .

I h a v e  n o  c l e a r  i d e a  h o w  t h i s  c o o r d i n a t i o n  o f  e f f o r t  c o u l d  be 
a c c o m p l i s h e d ,  b u t  I ' m  o p e n  t o  d i s c u s s i n g  t h e  p o s s i b i l i t y  f u r t h e r .  
T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  to  r e v i e w  a n d  c o m m e n t .

S i n c e r e l y ,



State of Alaska 

m l D u d s m a n

Duncan C. Fowler
□ P.O. Box 102636

Anchorage, AK 99510-2636

Reply to:

(907) 277-8848 
(800) 478-2624

May 21,1991 P.O. Box WO 
Juneau. AK 99811-3000
(907) 465-4970 
(800) 478-4970

Representative Fran Ulmer 
Alaska House of Representatives 
Post Office Box V 
Juneau, Alaska 99811-3100

□ P.O. Box 74358
Fairbanks, AK 99707-4358
(907) 452-4001 
(800) 478-3257

Dear Representa

RE: HB-322

Thank you for introducing this amendment to the Alaska Whistleblower Act. I believe it is a significant improvement to the act. It offers assistance and protection 
to those who come forward to expose improprieties in government and have been 
personally harmed as a result.

You asked for comments regarding this bill:

(1) I believe the Personnel Board is a good vehicle for resolving public 
employee allegations of harm. I was pleased to note that existing 
statutes make it clear that members of the Personnel Board do not serve 
at the will of the governor but may only be removed for cause.

(2) Currently, the bill provides that non public employees who have been 
harmed by actions covered under the Alaska Whistleblowers Act may 
also pursue redress for harm by using the state personnel board. 
Consideration might be given to have the Office of Public Advocacy be 
able to represent that group of Alaskans.

(3) I had some concerns that the subpoena provisions of the bill might 
authorize an executive branch agency to be able to access our 
confidential files. I have been assured by staff from Legislative Legal 
Affairs that this is not an issue. The provisions of AS 24.55.160 (b) 
would continue to allow the ombudsman to make determinations as to 
whether or not the disclosure would enable the office to cany' out its 
duties and support recommendations.

Again, I do appreciate your interest in this area. As I had mentioned, there 
has been an increase in calls to my office asking for advice and information relating 
to whistleblowers issues these past few months. Please let me know if I can be of 
further assistance.

Sincerely,

■Duncan C. Fowler 
Ombudsman



P U D U C
E M P L O Y E E S

DON VALESKO
BUSINESS MANAGER

VALERIE K. BAFFONE
SECRETARY/TREASURER

HEADQUARTERS
2510 Arctic Blvd. 

Anchorage, Alaska 09503

208 Wendell, Room 205 
Fairbanks, Alaska 99701

710 W. 9lh Street 
Juneau, Alaska 99801

(MM

M a y  13, 1991

R e p r e s e n t a t i v e  F r a n  U l m e r  
Rm. 421, C a p i t o l  
P. O. B o x  V  
J u n eau, A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  U l m e r :

T h a n k  y o u  f o r  y o u r  A p r i l  30, 1991 l e t t e r  r e q u e s t i n g  m y  o p i n i o n  on  
y o u r  p r o p o s e d  " w h i s t l e  b l o w e r "  b ill.

I ha v e  r e v i e w e d  t h e  l e g i s l a t i o n  a n d  r e v i e w e d  it w i t h  s t a f f  a n d  
c o u n s e l  f o r  a d d i t i o n a l  input.

It is o u r  c o l l e c t i v e  o p i n i o n  t h a t  t h i s  l o o k s  l i k e  a g o o d  b i l l  
r e s u l t i n g  in i m p r o v e d  p r o t e c t i o n  f o r  S t a t e  e m p l o y e e s .

T h e  o p t i o n  of a h e a r i n g  b e f o r e  t h e  p e r s o n n e l  bo a r d ,  is a m o r e  
p r a c t i c a l  o p t i o n  v e r s e s  l e g a l  a c t i o n  c o n s i d e r i n g  t h e  p r o h i b i t i v e  
c o s t  of a t t o r n e y  a n d  c o u r t  fees.

S i n c e r e l y ,

D o n  V a l e s k o  
B u s i n e s s  M a n a g e r

DV/r.i

JUNEAU ANCHORAGE FAIRBANKS



S E C T IO N A L  A N A L Y S IS
F e b r u a r y  5 ,  1 9 9 2

H B  322, " A n  A c t  r e l a t i n g  t o  p r o t e c t i o n  of  w h i s t l e b l o w e r s ;  a n d  
r e l a t i n g  t o  t h e  p e r s o n n e l  b o a r d . "

S e c t i o n  1.
P a g e  2, l i n e  1. T e c h n i c a l ,  u p d a t e s  w o r d  u s a g e .

- P a g e  2, l i n e s  3 a n d  4. E x p a n d s  t h e  s p e c i f i c  p o w e r s  of t h e  
S t a t e  P e r s o n n e l  B o a r d  t o  a d m i n i s t e r  o a t h s ,  s u b p o e n a  w i t n e s s e s ,  
a n d  c o m p e l  t h e  p r o d u c t i o n  o f  d o c u m e n t s  t o  i n c l u d e  m a t t e r s  
i n v o l v i n g  " w h i s t l e b l o w e r s . "

- P a g e  2, l i n e s  13 a n d  14. A d d s  a n e w  s e c t i o n  t o  e x p a n d  t h e  
b r o a d  d u t i e s  a n d  p o w e r s  o f  t h e  p e r s o n n e l  b o a r d  t o  i n c l u d e  
" w h i s t l e b l o w e r "  i s s u e s .

S e c t i o n  2.
P a g e  2, l i n e  16. T e c h n i c a l ,  t o  i n c l u d e  s e c t i o n s  a d d e d  b y  

t h i s  b i l l  in  t h e  W h i s t l e b l o w e r  Act.

S e c t i o n  3.
- P a g e  2, l i n e  27. T e c h n i c a l ,  t o  i n c l u d e  s e c t i o n s  a d d e d  b y  
t h i s  b i l l  in t h e  W h i s t l e b l o w e r  Act.

S e c t i o n  4.
P a g e  2, l i n e s  29 a n d  30. T e c h n i c a l ,  s a m e  as ab o v e .  

S e c t i o n  5.
P a g e  3, l i n e s  4 a n d  5. T e c h n i c a l ,  s a m e  a s  above.

S e c t i o n  6.
P a g e  3, l i n e s  31 a n d  13-14. T e c h n i c a l ,  s a m e  as ab o v e .  

S e c t i o n  7.
P a g e  3, l i n e  17. T e c h n i c a l  t o  e n s u r e  t h a t  d e f i n i t i o n s  

a p p l y  t o  t h e  n e w  s t a t u t e  s e c t i o n s  e s t a b l i s h e d  b y  t h i s  bill.

- P a g e  4, l i n e  2. A d d s  a d e f i n i t i o n  o f  t h e  t e r m  " p r o h i b i t e d  
p r a c t i c e . "  F o r  p u r p o s e s  of  t h i s  s t a t u t e ,  a p r o h i b i t e d  
p r a c t i c e  is a n y  v i o l a t i o n  o f  A S  3 9 . 9 0 . 1 0 0 ,  w h i c h  s e t s  o u t  t h e  
p e r s o n s  p r o t e c t e d  b y  t h e  w h i s t l e b l o w e r  act.

S e c t i o n  8.
- P a g e  4, l i n e  14. T e c h n i c a l ,  t o  i n c l u d e  s e c t i ^  .s a d d e d  b y  
t h i s  b i l l  t h e  W h i s t l e b l o w e r  Act.

S e c t i o n  9.
P a g e  4, l i n e s  17-27. A d d s  a n e w  p r o v i s i o n ,  A S  3 9 . 9 0 . 1 6 0 .  

T h i s  p r o v i s i o n  e s t a b l i s h e s  a n  a d m i n i s t r a t i v e  r e m e d y  f o r  t h e  
p e r s o n  w h o  a l l e g e s  a v i o l a t i o n  o f  t h e  A l a s k a  W h i s t l e b l o w e r  
Act. It p r o v i d e s  t h a t  w i t h i n  o n e  y e a r  o f  t h e  d a t e  t h e  p e r s o n



s h o u l d  h a v e  k n o w n  o f  t h e  v i o l a t i o n ,  t h e  p e r s o n  m a y  f i l e  an 
a l l e g a t i o n  w i t h  t h e  p e r s o n n e l  b o a r d . I f  t h e  i s s u e  is w i t h i n  
t h e  j u r i s d i c t i o n  o f  t h e  b o a r d ,  a n d  a c o u r t  h a s  n o t  i s s u e d  a 
f i n a l

r e s o l u t i o n ,  t h e  b o a r d  is t o  a p p o i n t  a h e a r i n g  o f f i c e r  to 
i n v e s t i g a t e  a n d  r e p o r t  o n  t h e  a l l e g a t i o n .

- P a g e  4, l i n e s  2 8 - 3 1 ;  p a g e  5, l i n e s  1-3. A d d s  n e w  s e c t i o n s ,  
A S  3 9 . 9 0 . 1 7 0  (a), ( b ) , (c) a n d  ( d ) .

(a) T h i s  s e c t i o n  e s t a b l i s h e s  t h e  a u t h o r i t y  of t h e  h e a r i n g  
o f f i c e r  t o  i n v e s t i g a t e  an a l l e g a t i o n  a n d  t o  d e t e r m i n e  i f  t h e r e  
a r e  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  a p r o h i b i t e d  p r a c t i c e  
h a s  o c c u r r e d ,  is o c c u r r i n g ,  o r  is a b o u t  t o  occur. It  p r o v i d e s  
f o r  n o t i c e  t o  t h e  p e r s o n  m a k i n g  t h e  a l l e g a t i o n  t h a t  an 
i n v e s t i g a t i o n  w i l l  occur.

(b) P r o v i s i o n  is m a d e  t h a t  t h e  h e a r i n g  o f f i c e r ,  a f t e r  an 
i n v e s t i g a t i o n ,  r e p o r t  f i n d i n g s  a n d  a d e t e r m i n a t i o n  t o  t h e  
p e r s o n n e l  b o a r d ,  t h e  a g e n c y  a n d  a g e n c y  h e a d  i n v o l v e d .  T h e  
r e p o r t  m a y  i n c l u d e  r e c o m m e n d a t i o n s  f o r  c o r r e c t i v e  a c t i o n .

(c) P r o v i d e s  t h a t  if a p r o h i b i t e d  p r a c t i c e  h a s  n o t  b e e n  
c o r r e c t e d  i n  a r e a s o n a b l e  a m o u n t  of  t i me, t h e  h e a r i n g  o f f i c e r  
m a y  p e t i t i o n  t h e  p e r s o n n e l  b o a r d  f o r  c o r r e c t i v e  a c t i o n .  It 
a l s o  p r o v i d e s  t h a t  i f  c o r r e c t i v e  a c t i o n ,  s a t i s f a c t o r y  t o  t h e  
c o m p l a i n a n t ,  is t a k e n ,  t h e  h e a r i n g  o f f i c e r  is t o  n o t i c e  t h e  
p e r s o n n e l  b o a r d .

(d) P r o v i d e s  t h a t  if, a f t e r  t h e  i n v e s t i g a t i o n ,  t h e  h e a r i n g  
o f f i c e r  b e l i e v e s  t h a t  c r i m i n a l  a c t i o n  h a s  o c c u r r e d ,  t h e  
h e a r i n g  o f f i c e r  is t o  r e p o r t  t h a t  t o  t h e  a t t o r n e y  g e n e r a l ,  t h e  
h e a d  of t h e  p u b l i c  e m p l o y e r  i n v o l v e d  a n d  t o  t h e  p e r s o n n e l  
b o a r d .

- P a g e  5, l i n e s  17- 3 0 .  A d d s  n e w  s e c t i o n s ,  A S  3 9 . 9 0 . 1 8 0  (a), 
(b) , a n d  (c) .

(a) T h i s  s u b - s e c t i o n  p r o v i d e s  t h a t  t h e  h e a r i n g  o f f i c e r  c a n  
r e q u e s t  t h e  p e r s o n n e l  b o a r d  t o  o r d e r  a 45 d a y  s t a y  of  a n y  
p e r s o n n e l  a c t i o n  a g a i n s t  t h e  p e r s o n  m a k i n g  t h e  a l l e g a t i o n  
( w h i s t l e b l o w e r )  , a n d  s t a t e s  t h a t  t h e  b o a r d  w i l l  a c t  o n  s u c h  
a r e q u e s t  w i t h i n  t h r e e  d a y s  o f  r e c e i p t .

(b) P r o v i d e s  t h a t  t h e  p e r s o n n e l  b o a r d  a l l o w  t h e  p u b l i c  
e m p l o y e r  w h o  is t h e  s u b j e c t  o f  a stay, t o  c o m m e n t  a n d  r e q u e s t  
a m e n d m e n t .  It a l s o  p r o v i d e s  t h a t  t h e  b o a r d  m a y  t e r m i n a t e  a 
stay.

P a g e  5, l i n e  31, p a g e  6, l i n e s  1-15. A d d s  n e w  s e c t i o n s ,  
A S  3 9 . 9 0 . 1 9 0  (a) a n d  ( b ) .

( a )  T h i s  s u b s e c t i o n  s e t s  o u t  t h e  p o w e r  o f  t h e  h e a r i n g



o f f i c e r ,  i n  t h e  c o u r s e  o f  a n  i n v e s t i g a t i o n ,  t o  m a k e  i n q u i r i e s ,  
e n t e r  t h e  p r e m i s e s  o f  a p u b l i c  e m p l o y e r  w i t h o u t  n o t i c e ,  h o l d  
h e a r i n g s  t h a t  a r e  c l o s e d  t o  t h e  p u b l i c  a n d  t o  a c c e s s  r e c o r d s .  
It p r o v i d e s  t h a t  t h e  p e r s o n n e l  b o a r d  m a y  o n l y  c o m p e l  t h e  
p r o d u c t i o n  o f  s e a l e d  c o u r t  r e c o r d s  b y  s u b p o e n a ,  a n d  m a y  n o t  
o b t a i n  r e c o r d s  i n  an o n g o i n g  c r i m i n a l  i n v e s t i g a t i o n  a n d  
r e c o r d s  t h a t  c o u l d  l e a d  t o  t h e  i d e n t i t y  o f  c o n f i d e n t i a l  p o l i c e  
i n f o r m a n t s .

(b) R e q u i r e s  t h e  h e a r i n g  o f f i c e r  a n d  t h e  p e r s o n n e l  b o a r d  t o  
m a i n t a i n  c o n f i d e n t i a l i t y  i n  all m a t t e r s ,  e x c e p t  a s  n e c e s s a r y  
for t h e  b o a r d  t o  d o  its d u t i e s .  I t  p r o v i d e s  t h a t  a
c o n f i d e n t i a l  r e c o r d  f r o m  a n  a g e n c y  m a y  n o t  b e  d i s c l o s e d .

P a g e  6, l i n e s  7 a n d  11. A d d s  a c l a u s e  to e x e m p t  t h e  
c o n f i d e n t i a l  f i l e s  o f  t h e  O f f i c e  of t h e  O m b u d s m a n  f r o m  
d i s c l o s u r e .

- P a g e  6, l i n e s  16-21. A d d s  n e w  s e c t i o n s ,  A S  3 9 . 9 0 . 2 0 0  (a) 
a n d  ( b ) .

(a) T h i s  s u b - s e c t i o n  p r o v i d e s  t h a t  t h e  p e r s o n n e l  b o a r d ,  o n  
its o w n  o r  a t  t h e  r e q u e s t  o f  t h e  h e a r i n g  o f f i c e r  c o m p e l  t h e  
a p p e a r a n c e  a n d  t e s t i m o n y  o f  a p e r s o n  or a r e c o r d  o r  a n  o b j e c t  
if s u c h  r e l a t e s  t o  t h e  m a t t e r  u n d e r  i n v e s t i g a t i o n .

(b) E s t a b l i s h e s  t h a t  a s u p e r i o r  c o u r t  m a y  t a k e  t h e  s a m e  t y p e  
of a c t i o n  f o r  n o n  c o m p l i a n c e  w i t h  a s u b p o e n a  i s s u e d  u n d e r  t h i s  
s t a t u t e ,  a s  t h e  c o u r t  m a k e  t a k e  w h e n  t h e r e  is d i s o b e d i e n c e  
o f  a c o u r t  i s s u e d  s u b p o e n a .

P a g e  6, l i n e s  2 8 - 3 1  a n d  p a g e  7, l i n e s  1-14. A d d s  n e w  
s e c t i o n s ,  A S  3 9 , 9 0 . 2 1 0  (a), (b) a n d  ( c ) .

(a) T h i s  s u b - s e c t i o n  s e t s  o u t  t h a t  u p o n  r e c e i p t  o f  a r e p o r t  
f r o m  t h e  h e a r i n g  o f f i c e r ,  t h e  b o a r d  m a y  a c c e p t ,  amend, r e j e c t  
o r  r e t u r n  t h e  r e p o r t  f o r  f u r t h e r  work.

(b) P r o v i d e s  t h a t  w h e n  t h e  h e a r i n g  o f f i c e r  r e c o m m e n d s  
c o r r e c t i v e  a c t i o n ,  t h e  b o a r d  s h a l l  p r o v i d e  for c o m m e n t s  b y  t h e  
h e a r i n g  o f f i c e r ,  t h e  i n v o l v e d  a g e n c y  a n d  t h e  i n d i v i d u a l  
c o m p l a i n a n t .

(c) T h i s  s u b - s e c t i o n  p r o v i d e s  f o r  t h e  p e r s o n n e l  b o a r d  t o  t a k e  
c o r r e c t i v e  a c t i o n  i n  t h e  e v e n t  t h a t  a c o m p l a i n a n t  is s u b j e c t e d  
t o  n e g a t i v e  a c t i o n  r e s u l t i n g  f r o m  r e p o r t i n g  a p r o h i b i t e d  
a c t i o n .

* F o r  a p u b l i c  e m p l o y e e  w h o  h a s  b e e n  h a r m e d ,  t h e  b o a r d  
m a y  o r d e r  r e i n s t a t e m e n t ,  p r o m o t i o n ,  t r a n s f e r ,  b a c k  p a y  
a n d  b e n e f i t s ,  or  o t h e r  p e r s o n n e l  a c t i o n s .

* I f  a p u b l i c  e m p l o y e e ,  o t h e r  t h a n  a n  e l e c t e d  o f f i c i a l  
or  a n  e m p l o y e e  c o n f i r m e d  b y  t h e  l e g i s l a t i v e  b o dy, h a s



c o m m i t t e d  a v i o l a t i o n ,  t h e  b o a r d  m a y  o r d e r  d i s c i p l i n e ,  
i n c l u d i n g  s u s p e n s i o n  o r  d i s m i s s a l .

P a g e  7, l i n e s  15 - 1 7 .  A d d s  a n e w  s e c t i o n ,  AS  3 9 . 9 0 . 2 2 0  
w h i c h  p r o v i d e s  t h a t  a f i n a l  o r d e r  o r  d e c i s i o n  o f  t h e  p e r s o n n e l  
b o a r d  m a y  b e  a p p e a l e d  t o  t h e  s u p e r i o r  co u r t .

P a g e  7, l i n e  20. T e c h n i c a l ,  t o  i n c l u d e  in t h e  
W h i s t l e b l o w e r  Act, s e c t i o n s  a d d e d  b y  t h i s  bill.

P a g e  7, l i n e s  1 8 - 2 3 .  A d d s  a n e w  s e c t i o n ,  AS  3 9 . 9 0 . 2 3 0  
w h i c h  p r o v i d e s  t h a t  t h e  p e r s o n n e l  b o a r d  s h a l l  a d o p t  
r e g u l a t i o n s  f o r  p r o c e s s i n g  a l l e g a t i o n s ,  c o n d u c t i n g  
i n v e s t i g a t i o n s ,  r e p o r t i n g  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  a n d  
m a k i n g  d e c i s i o n s  o n  them.

P a g e  7, l i n e s  24- 2 5 ,  A d d s  a n e w  s e c t i o n  w h i c h  p r o v i d e s  
t h a t  t h e  p e r s o n n e l  b o a r d  p r e p a r e  a n  a n n u a l  report.

P a g e  7, l i n e s  26 - 3 1 .  S p e l l s  o u t  t h a t  a d m i n i s t r a t i v e  o r  
c o n t r a c t u a l  r e m e d i e s  n e e d  n o t  b e  e x h a u s t e d  b e f o r e  a p e r s o n  is 
a b l e  t o  s e e k  j u d i c i a l  r e l i e f .  A l s o  t h a t  a j u d i c i a l  a c t i o n  
t e r m i n a t e d  w i t h o u t  r e s o l u t i o n  on t h e  m e r i t s  o f  t h e  case, n o t  
b e  g r o u n d s  f o r  t h e  P e r s o n n e l  B o a r d  t o  r e f u s e  a n  o t h e r w i s e  
t i m e l y  a n d  j u r i s d i c t i o n a l  case.
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HB 322

Alaska Court System0^  
Trial Courts

.A

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS
FEDERAL FUNDS

000 | 000 OOP | 768

OTHER

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY  97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND& STRUCTURES

FULL-TIME

TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary) 

No fiscal impact.

Prepared by: C. S. Christensen III, Staff Counsel ( J y  / ( ------------_  Phone: 264-8228
Division: Alaska Court System____________________________     Date: 01/28/92

<SY
Approved by: Arthur H. Snowden, II, Administrative Director 
Agency: Alaska Court System
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor. OMB, & Impacted Aoency(ies).
Rev 1/92   Page 1 of 1
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GRANTS & CLAIMS
TOTAL OPERATING

TOTAL

POSITIONS:

F I S C A L  NOTE TOTAL P . 02

STATE OF ALASKA B ill No.
1992 LEGISLATIVE SESSION

Revision D a t e : ______________________________ Department Affected:
Title: An Act relating to protection of_________ BRU:

whistleblowers...____________________ Components:
Sponsor: Ulmer___________________________
Requestor: Ulmer_______________ ________  COMPONENT SERIAL NO.



FISCAL NOTE
' STATE OF ALASKA
1992 LEG ISLATIVE SESSION

B IL L  NO. CSHB 322 (SA)

Revision Date:______________

Title: Protection of Whistleblowers
Department Affected: Administration 

BRU: Personnel/OEEO___________
Component: Personnel/OEEO

Sponsor: Ulmer
Requestor: House Judiciary COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 68.5 68.5 68.5 68.5 68.5 68.5

TRAVEL 20.0 20.0 20.0 20.0 20.0 20.0

CONTRACTUAL 15.0 15.0 15.0 15.0 15.0 15.0

SUPPLIES .6 .3 .3 .3 .3 .3

EQUIPMENT 6.0
LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 110.1 103.8 103.8 103.8 103.8 103.8

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 _ 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 110.1 103.8 103.8 103.8 103.8 103.8

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 110.1 103.6 103.8 103.8 103.8 103.8

POSITIONS:

FULL-TIME 1.0 1.0 1.0 1.0 1.0 1.0

PART-TIME

TEMPORARY

Estimate of c  rrent year impact:______________

ANALYSIS: (Attach a separate page if necessary.) 
See Attached.

Prepared by: R. H. Kino, Direct Phone: 465-4430

ADproved by Commissioner: Nancv Bear Useral I I I  /
Aqencv: Administration \l\ Date:

W  *

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB'DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Page 1 of _2_
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*

FISCAL NOTE

STATE OF ALASKA 
1992 LEGISLATIVE SESSION

BELL NO. CSHB 322 (SA)

ANALYSIS: (continued)

CSHB 322 (SA) provides that a person who alleges a violation of the whistleblower statute may file an allegation with the personnel board. Tnis filing may 
be instead of or in addition to a civil action. This fiscal note assumes that allegation will be filed with the personnel board in order to avoid the risk of lost 
attorney's fees and to insure faster action then typically available in court.

If the allegation appears to be within the jurisdiction of the board, it shall immediately appoint a hearing officer to investigate and report on the allegation. 
The hearing officer shall investigate the allegation to determine if reasonable grounds exist to determine that a violation has occurred. The hearing officer 
must make numerous determinations in this process.

Each factual condition in AS 39.90.100,110,160,170 and 180 would need to be investigated.

If reasonable grounds are found, the personnel board may order a stay of any action against an employee. The board may accept, amend, or reject a 
report of the hearing officer or may return a report for further proceedings. If the hearing officer petitions the board for corrective action, the board must 
provide a review process that can result in an order for corrective action. The board may also order discipline up to and including dismissal of a public 
employer for violation of AS 39.90.100.

A public employer or employee adversely affected by a final order or decision of the board may appeal to the superior court.

The above description of the process is meant to highlight the similarity of the proposed legislation to the process of the Executive Branch Ethics Act, 
AS 39.52. A whistleblowers complaint would have the following costs:

public notice, travel, and per diem for a meeting of the board and its secretary for a determination that a complaint appears to be within its 
jurisdiction, and the appointment of a hearing officer;

expenses of the hearing officer;

expenses of the legal counsel for the board;

public notice, travel and per diem expenses for the review hearing;

legal expenses in defense of appeals to the superior court.

We assume the board would employ a permanent hearing officer to whom they would assign cases. We also assume the regulations would provide for 
the authority to issue a stay under AS 39.90.180 without a formal meeting.

Estimated costs are for a hearing officer at range 21. First year costs include initial office equipment. Costs also cover board meeting expenses and legal 
counsel, and travel funds to investigate in any potential subdivision of the State. No estimate is provided to defend cases appealed to superior court.
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Position Title
Hearing Officer

No. of Position* Range /  Step 
21/A

Barg. Unit
EE

Time Statu*

FT
Staff Month*

12.0
Location

Anchorage
Election DIatrid

TYPE OF EXPENDITURE AMOUNT
Salary

Benefits
Premium Pay
Other

Total Personal Service*
Travel

] Contractual
Commodities
Equipment
Other

Total Cost
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
OF. Match 1003

General Fund 1004

I-A Receipts 1007

Q P  Receipts 1061

Other

49.9
18.6

68.5

10.0

5.0
.6

6.0

Jurilficjtitm
HB 322 provides for complaints of violation of the whistleblower protection statute to be 
Investigated by a hearing officer appointed by the Personnel Board. Tills position will be the 
hearing officer. Initial duties w ill lndude the drafting of regulations required by HB 322.

The whistleblower protection statute applies to the State and all political subdivisions. Travel Is 
expected to take the hearing officer to the jurisdiction under Investigation.

Contractual costs lndude telephone; copying, and expert testimony.

Commodities lndude Initial office supplies and routine consumables. .

Equipment Is for the one-time purchase of necessary computer hardware.

90.1

90.1

6/budget/fy93/4/mp/02809Jcp

R e q u e s t  F o r  

N e w  P o s i t i o n

AGENCY ADMINISTRATION F Y  93 |

BRU Personnel/OEEO

COMPONENT Personnel/OEEO
1 p,ge 1

of 1
|  Revised Dale;



STATE OF ALASKA
1992 LEGISLATIVE SESSION

BELL NO. CSHB 322 fSTAl

Revision Date: ________________________
T itle : "A n  A c t re la ting to  p ro tec tion  o f

Departm ent A ffe c ted : 
BRU: Legal Services

Departm en t o f Law

w h is tleb low e rs .
Sponsor: Representa tive U lmer________
Requestor: House Jud ic ia ry  Com m ittee

Component: Operations

COMPONENT SERIAL
Expenditures/Revenues: (Thousands o f Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands o f Dollars)
GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate o f current year impact:
ANALYSIS: (A ttach  a separate page if necessary.) 

Please see the a ttached analysis.

& < L l  : :  n - w zPrepared by: Richard I. Peques. D irec to r] ___________________   Phone:__465 -3 6 72_______
Division: A dm in is t/a tive tS e /V ices I V.^1 I ^ « p ]  Date: February 24 . 1992

o k  :v w f a  If^ K 1
Approved by Comm issioner: Charles E. ColeA lAttornev General_____________________________________
Agency: Department of Law_________________________________  Date: February 24. 1992
Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
Rev 10/07/91 Page 1 of ,_2_



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  No. C S H B  322 ( STA)

T h i s  b i l l  a m e n d s  A S  39.90 to a d d  n e w  s e c t i o n s  w h i c h  
p r o v i d e  a n  a d m i n i s t r a t i v e  r e m e d y  for v i o l a t i o n s  a l l e g e d  u n d e r  t h e  
A l a s k a  W h i s t l e b l o w e r  Act. T h e s e  s e c t i o n s  e m p o w e r  t h e  s t a t e  or  a 
l o c a l  p e r s o n n e l  b o a r d  t o  a p p o i n t  a h e a r i n g  o f f i c e r  t o  i n v e s t i g a t e  
a c o m p l a i n t  of u n l a w f u l  r e t a l i a t i o n  a g a i n s t  a p e r s o n  w h o  r e p o r t s  or  
is a b o u t  t o  r e p o r t  a m a t t e r  o f  p u b l i c  c o n c e r n  to a p u b l i c  body. 
C u r r e n t l y ,  a p e r s o n  w h o  a l l e g e s  a v i o l a t i o n  o f  t h e  p r o t e c t i o n s  
a g a i n s t  r e t a l i a t i o n  p r o v i d e d  b y  t h e  e x i s t i n g  W h i s t l e b l o w e r  A c t  m u s t  
b r i n g  a c i v i l  a c t i o n  i n  c o u r t  in o r d e r  t o  s e e k  r e l i e f .  S t a t e  
e m p l o y e e s  w h o  a r e  m e m b e r s  o f  c o l l e c t i v e  b a r g a i n i n g  u n i t s  a r e  
a l r e a d y  a l l o w e d  to  h a v e  a l l e g a t i o n s  of r e t a l i a t i o n  h e a r d  a s  p a r t  of 
t h e  g r i e v a n c e  p r o c e s s .

T h e  b i l l  w i l l  p r o b a b l y  n o t  h a v e  a d i r e c t  f i s c a l  i m p a c t  o n  
t h e  D e p a r t m e n t  of Law, b u t  t h e r e  m a y  b e  c o n s i d e r a b l e  i m p a c t  f o r  t h e  
s t a t e  p e r s o n n e l  b o a r d  f o r  h e a r i n g  o f f i c e r  costs. F u r t h e r m o r e ,  
t h e r e  w i l l  b e  a d d i t i o n a l  c o s t  to  t h e  s t a t e  b e c a u s e  t h e  s t a t e  
p e r s o n n e l  b o a r d  w o u l d  a l s o  h a v e  t o  p r o v i d e  a n  a d m i n i s t r a t i v e  r e m e d y  
p r o c e s s  f o r  c o m p l a i n t s  i n v o l v i n g  m u n i c i p a l i t i e s ,  w h e r e  a 
m u n i c i p a l i t y  h a s  n o t  a d o p t e d  its own h e a r i n g  p r o c e s s  b y  o r d i n a n c e .  
T h e r e  h a v e  n o t  b e e n  m a n y  a l l e g a t i o n s  at t h e  s t a t e  l e v e l  t h a t  t h e  
A c t  h a s  b e e n  v i o l a t e d  in t h e  p a s t ,  a n d  it is n o t  k n o w n  w h e t h e r  t h e  
b i l l  m a y  e n c o u r a g e  m o r e  p e o p l e  t o  c o m e  f o r t h  w i t h  a l l e g a t i o n s  i n  
t h e  f u t u r e .  I t  is a l s o  u n c l e a r  w h e t h e r  t h e  b i l l  p r o v i d e s  a s e c o n d  
h e a r i n g  p r o c e s s ,  f o r  m e m b e r s  o f  c o l l e c t i v e  b a r g a i n i n g  u n i t s ,  in 
a d d i t i o n  t o  t h e  g r i e v a n c e  p r o c e s s ,  b u t  it a p p e a r s  t h a t  i t  m i g h t .
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D ale  R e fe r re d : A p r il 29, I9D2 F U R T H E R  R E F E R R A L S :  F inance

D ale o l C om m ittee  A c tio n : / ;  t l .

' f l i c  J U D IC IA R Y  C oi in  n il lee considered: ,HB_327

H O U S E  I J I L L  N O . 3 2 7  P R IM A R Y  E L E C T IO N S

H O U S E  C O M M I T T E E  R E P O R T

"A n  A c l re la tin g  to p iim a ry  e lec tions ."

RECOMMENDATIONS : 
be replaced with______
[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[\/l no recommendations
[ ] individual recommendations
[ ] additional referral to the__

fv-Vhtthe same title 
.[ ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dept)

[ ] fiscal impact_____________________

[ J zero fiscal note

APPROVES PREVIOUS:

[ ] fiscal note(s)_____
(Dept/Dale)

r j (zero fiscal notefsl C



S T A T E  O F  A L A S K A  ' 
1 99 2  L E G IS L A T IV E  S E S S I O N

Ravision Date: _______________

. . . . . .j p w W j j p b ^ ' j S
B ILL N O .  CSHB 327

Title: Primary E le c t io n s

Sponsor: H ou se 'S ta te  A f f a i r s  Committee

Department Affected: O f f i c e o f  .G o v .-D iv .  o f  E l e c t ion
B R U :  ;
Component:  : __

Requestor: House S tate  A f f a i r s  C o m m it te £Q M PO N ENT SERIAL NO .

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 9 4 FY 95 FY 96 FY 9 7 FY 98
PERSONAL SERVICES ■ 0 0 0 0 0 0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TO TA L OPERATING n n, n , n n n

CAP ITAL . . 0 0 0 0 0 0

REVENUE 
FUND SOURCE:

FUNDING : (Thousands o f Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS
OTHER
FUND SOURCE:
TO TAL 0 0 0 0 0 0

POSITIONS: N /A
FULL-TIME
PART-TIME
TEMPORARY

Estimate o f cu rren t yea r im pac t:____ 2_

ANALYS IS : (A tta ch  a separate page i f  necessary .)

There i s  no f i s c a l  impact because the funding i s  in c lu d ed  in  the FY93 House budget.

Prepared By: Hqucp S ra fo  a f f p i - r c  CggrvjLLLfLg
D iv is ion : ____________________________________________

Phone: & 65 -4S5?
Date: /  4 /2 9 /9

Approved  by C om m iss ioner: R o n ro c o n rp r - iy g  r.on» L W n a . Q m l r
Agency : House S ta te  A f f a i r s  C o m m itte e _____________________ Date: • * 4 /2 9 /9 2

Distribution {by preparer): Leg. Fin., Legislative Sponsor. Requestor. OMB/DBR. Gov. Legis. Ole., & Impacted Agencyiieai.
Rev 10/7/91 Page  ̂ o(



Juneau, Alaska 99811
Legislative Council (907) 465-4859

Transportation
Commiltee Representative Eugene Kubina

During Interim: 
P.O. Box 2463 

Valdez, Alaska 99686 
(907) 835-2111

S P O N S O R  S T A T E M E N T  F O R  C S H B  327

A t  t h e  p r e s e n t  time, t h e  A l a s k a  s t a t u t e s  r e g a r d i n g  p r i m a r y  
e l e c t i o n s  a r e  n o t  c o n s i s t e n t  w i t h  t h e  f e d e r a l  c o n s t i t u t i o n a l  
r e q u i r e m e n t s  w h i c h  g o v e r n  a p a r t y ' s  r i g h t  t o  c o n d u c t  p r i m a r y  
e l e c t i o n s .  C S H B  327 h a s  b e e n  i n t r o d u c e d  as a  v e h i c l e  b y  w h i c h  t o  
c o r r e c t  t h e s e  i n c o n s i s t e n c i e s .

U n d e r  c u r r e n t  s t a t e  law, A l a s k a  h a s  a n  o p e n  p r i m a r y  in w h i c h  a 
v o t e r  m a y  v o t e  f o r  a n y  c a n d i d a t e  o n  t h e  b a l l o t ,  r e g a r d l e s s  o f  p a r t y  
a f f i l i a t i o n .  H o w e v e r ,  n o w  t h a t  t h e  R e p u b l i c a n  p a r t y  h a s  v o t e d  to 
c l o s e  i t s  p r i m a r y ,  A l a s k a  l a w  m u s t  b e  a m e n d e d  t o  r e f l e c t  a p a r t y ' s  
a b i l i t y  t o  r e s t r i c t  w h o  v o t e s  in i t s  p r i m a r y .  I n  a U.S. S u p r e m e  
C o u r t  r u l i n g ,  [ T a s h j i a n  v. R e p u b l i c a n  P a r t y  of  C o n n e c t i c u t ,  479 
U.S. 208 (1986)], it w a s  d e c i d e d  t h a t  a p o l i t i c a l  p a r t y ' s  F i r s t
A m e n d m e n t  r i g h t  o f  a s s o c i a t i o n  o v e r r i d e s  s t a t e  law. A l a s k a  l a w  
m u s t  b e  c h a n g e d  t o  r e f l e c t  t h a t  ruling.

S e c t i o n  O n e  o f  C S H B  327 d e s c r i b e s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  to  
c o n t i n u e  t h e  o p e n  p r i m a r y  s y s t e m  w h e n  it is l e g a l l y  a n d  
c o n s t i t u t i o n a l l y  p o s s i b l e  t o  d o  so.

S e c t i o n  T w o  o f  C S H B  327 p r o v i d e s  f o r  t h e  o p e n  p r i m a r y  to c o n t i n u e  
f o r  t h o s e  p a r t i e s  t h a t  do n o t  c l o s e  t h e i r  p r i m a r i e s .  It r e q u i r e s  
t h e  D i r e c t o r  o f  t h e  D i v i s i o n  of E l e c t i o n s  to  p r e p a r e  a n  o p e n  
p r i m a r y  b a l l o t  c o n t a i n i n g  t h e  n a m e s  o f  a l l  c a n d i d a t e s  w h o s e  p a r t i e s  
c h o o s e  t o  r e m a i n  in t h e  o p e n  p r i m a r y  s y s t e m .  T h i s  b a l l o t  m a y  b e  
d i s t r i b u t e d  t o  a n y  q u a l i f i e d  v o t e r  in t h e  state.

In t h e  e v e n t  t h a t  a p a r t y  c h o o s e s  t o  c l o s e  i t s  pri m a r y ,  S e c t i o n  
T h r e e  w o u l d  r e q u i r e  t h e  D i r e c t o r  o f  E l e c t i o n s  t o  p r e p a r e  a s e p a r a t e  
b a l l o t  f o r  t h e  c a n d i d a t e s  o f  t h a t  pa r t y .  T h i s  b a l l o t  w o u l d  be  
n a m e d  a f t e r  t h e  p a r t y  w h o s e  c a n d i d a t e s  a p p e a r  o n  it a n d  w o u l d  be  
a v a i l a b l e  o n l y  t o  t h o s e  v o t e r s  cillowed a c c e s s  b y  t h a t  p a r t y ' s  
rules.

C S H B  327 w o u l d  a l s o  r e q u i r e  t h a t  a p a r t y  n o t i f y  the D i v i s i o n  of 
E l e c t i o n s  o f  a n y  c h a n g e  i n  t h e i r  p r i m a r y  b y  M a r c h  1st of an 
e l e c t i o n  y e a r  in o r d e r  to g i v e  t h e  D i v i s i o n  t i m e  t o  i m p l e m e n t  t h e  
c h a n g e s .  I n  o r d e r  to s u p p o r t  t h e  one p e r s o n - o n e  v o t e  s t a n d a r d ,  
C S H B  327 s t a t e s  c l e a r l y  t h a t  a v o t e r  m a y  o n l y  b e  g i v e n  one b a l l o t .

-  DISTRICT SIX -

• Chenega Bay • Chitina • Cooper Landing • Cordova • Hope • Moose Pass • Seward • Tatitlek • Valdez ♦ Whittier •
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Date Referred: May 14, 1991 

Date of Committee Action: £//ZPj (^
The STATE AFFAIRS Committee considered:

HOUSE BILL NO. 327

"An Act relating to primary elections."

FURTHER REFERRALS: Judiciary
Finance

HB 327

PRIMARY ELECTIONS

RECOMMENDATIONS: 
be replaced with______ d S  /US 3 ^ 7  /sTrf)

[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations
[XI individual recommendations
[ ] additional referral to the___

[X] the same title 
J  ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact_______________
(DcjX) APPROVES PREVIOUS:

[ ] fiscal note(s)_____

[y] zero fiscal notelW  W<> * [ ] zero fiscal notc(s)
^ L)"> _____________________
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O F F I C E  O F  T H E  G O V E R N O R DIVISION OF ELECTIONS 

P.O. BOXAF
JUNEAU. ALASKA 99811-0105 
PHONE (907) 465-4611

POSITION PAPER ON CSHB 327 ( STA)

T h e  A d m i n i s t r a t i o n ' s  p o s i t i o n  is t h a t  w e  s u p p o r t  t h e  O p e n  P r i m a r y  
a n d  t h e  c u r r e n t  S t a t e  l a w  w h i c h  p r o v i d e s  f o r  t h e  D i v i s i o n  t o  
o p e r a t e  u n d e r  t h a t  p r e m i s e .  W e  a l s o  r e c o g n i z e  t h e  T a s h j i a n  
d e c i s i o n  as t h e  " L a w  of t h e  L a n d , "  a n d  w e  r e a l i z e  w e  m a y  b e  f o r c e d  
t o  a c c o m m o d a t e  e a c h  p a r t y  w h i c h  c h o o s e s  to  r e s t r i c t  a c c e s s  t o  t h e i r  
n o m i n a t i n g  p r o c e s s .

T h e  L i e u t e n a n t  G o v e r n o r  h a s  f i r m l y  s t a t e d  t h a t  h e  w i l l  u p h o l d  a n d  
a d m i n i s t e r  t h e  law. A s  t h e  L e g i s l a t u r e  is c o n s t i t u t i o n a l l y  
r e c o g n i z e d  as t h e  p o l i c y  m a k e r s ,  w h a t e v e r  l e g i s l a t i o n  is p a s s e d  is 
t h e  l a w  w h i c h  w i l l  p r e v a i l  w h e n  a d d r e s s i n g  t h e  q u e s t i o n  of h o w  b e s t  
t o  a c c o m m o d a t e  t h e  p a r t i e s '  a s s o c i a t i o n a l  r i g h t s  w h i l e  e s t a b l i s h i n g  
a n  e l e c t i o n  s y s t e m  w h i c h  is a c c e s s i b l e  to A l a s k a n  v o t e r s  w h i l e  n o t  
d i s e n f r a n c h i s i n g  a n y  A l a s k a n  voter.

T h e  L i e u t e n a n t  G o v e r n o r ' s  p o s i t i o n  on  h o w  t h e  D i r e c t o r  o f  t h e  
D i v i s i o n  o f  E l e c t i o n s  w i l l  s t r i k e  t h e  b a l l o t  (under p a r t y  r u l e s  
c u r r e n t l y  s u b m i t t e d  to  t h e  D i v i s i o n  of E l e c t i o n s )  w a s  c l e a r l y  
e x p l a i n e d  in h i s  A p r i l  22, 1992 l e t t e r  w h i c h  w a s  r e q u e s t e d  b y  t h e  
R e p u b l i c a n  P a r t y  C h a i r m a n  f o r  t h e i r  p a r t y ' s  r e c e n t l y  h e l d  
c o n v e n t i o n .  T h e  D i v i s i o n  n o t i f i e d  t h e  f o u r  p a r t y  c h a i r m e n  t h a t  it 
w o u l d  a c c e p t  r u l e  c h a n g e s  ( e i t h e r  w i t h d r a w a l  o f  c u r r e n t  r u l e s  o r  
t h e  s u b m i s s i o n  of r u l e s  c l e a r e d  b y  t h e  D e p a r t m e n t  of J u s t i c e )  b y  
t h e  p a r t i e s  u n t i l  5: 0 0  p m  M a y  1st, 1992. O n l y  a f t e r  5 : 0 0 p m  M a y  
1st, 1992 c a n  t h e r e  b e  a c l e a r  d e t e r m i n a t i o n  of t h e  i n d i v i d u a l  
p a r t i e s '  r u l e s  a n d  h o w  t h e  D i r e c t o r  w i l l  s t r i k e  t h e  b a l l o t s  
a c c o r d i n g l y .

O n c e  again, t h e  A d m i n i s t r a t i o n  s u p p o r t s  an O p e n  Pri m a r y .  W e  
a c k n o w l e d g e  t h e  a s s o c i a t i o n a l  r i g h t s  of t h e  p a r t i e s  a n d  w i l l  w o r k  
t o  a c c o m m o d a t e  t h e i r  r e s t r i c t i o n s  on v o t e r  a c c e s s  to  t h e i r  
i n d i v i d u a l  n o m i n a t i n g  p r o c e s s ' .  T h e  L i e u t e n a n t  G o v e r n o r  a n d  t h e  
D i v i s i o n  o f  E l e c t i o n s  w i l l  a b i d e  b y  the l a w  as it is c u r r e n t l y  
w r i t t e n ,  o r  as  c r e a t e d  in l e g i s l a t i o n  p a s s e d  b y  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e ,  t h e  t r u e  p o l i c y  m a k e r s .

C1-A2LH



GREEN P A R TY  OF ALASKA 9 2 -1 7

E L E C T I O N  O P T I O N S  R E S O L U T I O N

W H E R E A S  A l a s k a ' s  struc t u r e  for e l e c t i o n s . i s  u n c e r t a i n  at t h i 3  
’time, a n d

W H E R E A S  t h e  G r e e n  P a r t y  n e e d s  t o  g e t  p r e c l e a r a n c e  f r o m  t h e  
F e d e r a l  Govern m e n t ,

T H E R E F O R E  B E  IT R E S O L V E D  t h a t  t h e  G r e e n  P a r t y  of A l a s k a  w i l l  
p a r t i c i p a t e  in the open b l a n k e t  p r i m a r y  as it has b e e n  
r u n  f o r  t h e  last 20 years, a l l o w i n g  any v o t e r  to c h o o s e  
to v o t e  f o r  a n y  c a n d i d a t e  i n  the p r i m a r y  election, a n d

BE IT S T I L L  F U R T H E R  R E S O L V E D  t h a t  if t h e r e  is a n o n - p a r t i s a n
b a l l o t  t h a t  G r e e n  P a r t y  c a n d i d a t e s  shall be  a l l o w e d  to 
a p p e a r  o n  s u c h  a ballot, a n d  if t h e r e  is a R e p u b l i c a n -  
o n l y  b a l l o t  a n d  a b a l l o t  o f  e v e r y o n e  but R e p u b l i c a n s ,  t h e  
G r e e n  P a r t y  shall a l l o w  its c a n d i d a t e s  to be l i s t e d  on 
t h e  N o n - R e p u b l i c a n  B a l l o t  Only, a n d

BE I T  S T I L L  F U R T H E R  R E S O L V E D  t h a t  if p a r t i e s  are l i m i t e d  to
l i s t i n g  t h e i r  c a n d i d a t e s  o n  t h e i r  o w n  b a l l o t  that t h e
G r e e n  P a r t y  o f  A l a s k a  a l l o w  a n y  A l a s k a  v o t e r  a c c e s s  to 
t h e  G r e e n  P a r t y  Ballot, so l o n g  as that v o t e r  does n o t  
v o t e  t h e  b a l l o t  of a n o t h e r  p o l i t i c a l  party, a n d

BE IT S T I L L  F U R T H E R  R E S O L V E D  t h a t  t h e  G r e e n  P a r t y  o f  A l a s k a  
S t a t e w i d e  c o u n c i l  s hall h a v e  t h e  p o w e r  t o  adjust 
p r o p o s a l s  to me e t  the n e e d s  o f  t h e  1992 e l ection 
a c c o r d i n g  to t h e  a b o v e - l i s t e d  p r i o r i t i e s .

A p p r o v e d  b y  C o n s e n s u s
G r e e n  P a r t y  o f  A l a s k a  C o n v e n t i o n
F a i r b a n k s ,  A l a s k a
Aftc.1,1 22, 1992
07 fi/tJn



L I E U T E N A N T  G O V E R N O R

S t a t e  o r  A l a s k a

p  a . s a x  a a  

J o r f B A U  0 0 8 1 1 * 0 1 1 1  
19071 *63-3520

A p r i l  22, 1992

Ms. C o n n i e  Z a w a c k i ,  C h a i r  
R e p u b l i c a n  P a r t y  of A l a s k a  
P. 0. B O X  2 4 3 7 3 2  
A n c h o r a g e ,  A l a s k a  9 9 5 2 4 - 3 7 3 2

D e a r  Ms. Z a w a c k i :

T h i s  l e t t e r  is in r e s p o n s e  to y o u r  r e q u e s t  t o  k n o w  w h a t  o u r  
c u r r e n t  p o s i t i o n  is r e g a r d i n g  t h e  P r i m a r y  E l e c t i o n .  S e c o n d l y ,  
you a s k e d  u s  to be s p e c i f i c  a b o u t  h o w  t h e  b a l l o t s  w o u l d  b e  
p r i n t e d .

T h e  A l a s k a  S t a t u t e s  d e s c r i b e  an o p e n  p r i m a r y  as b e i n g  for the 
b e n e f i t  of all the p e o p l e  of A l a s k a .  If o n e  p a r t y  w i s h e s  to 
c l o s e  t h e i r  n o m i n a t i o n  p r o c e s s  in t h e  P r i m a r y  E l e c t i o n ,  t h e  
l o g i c a l  p o s i t i o n  for us to t a k e  is to p r o v i d e  a s e p a r a t e  b a l l o t .  
If a s e c o n d  p a r t y  w i s h e s  to c l o s e  its n o m i n a t i o n  p r o c e s s ,  t h e n  we 
w o u l d  p r o v i d e  t h e m  w i t h  t h e i r  s e p a r a t e  b a l l o t .  T h e r e  w o u l d  t h e n  
be a t h i r d  b a l l o t  for the p a r t i e s  w h o  w i s h  to r e m a i n  w i t h  an o p e n

B. O n e  b a l l o t  w i t h  o n l y  D e m o c r a t i c  c a n d i d a t e s  l i s t e d

C. O n e  b a l l o t  w i t h  A l a s k a n  I n d e p e n d e n c e  c a n d i d a t e s  a n d  G r e e n  
c a n d i d a t e s  listed.

O u r  d e s i r e  is to p r o v i d e  t h e  p e o p l e  of A l a s k a  w i t h  t h e  c l e a r e s t  
b a l l o t i n g  p r o c e s s  p o s s i b l e  to p r e v e n t  d i s e n f r a n c h i s i n g  the 
e l e c t o r a t e .  T h e  op e n  p r i m a r y  has b e e n  in e f f e c t  in A l a s k a  for 25 
years, and the c l e a r e s t  w a y  to c h a n g e  t h a t  p r o c e s s  t h r o u g h  the 
" o p e n  c l a s s i c "  a p p r o a c h  is to h a v e  s e p a r a t e  b a l l o t s .

If you h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  l e t  m e  know.

A- . “ W,,-L 
p r i m a r y .

T h e  b a l l o t s ,  then, w o u l d  b e  as fo l l o w s :

N  A. O n e  b a l l o t  w i t h  o n l y  R e p u b l i c a n  c a n d i d a t e s  l i s t e d

cc: J o e  V o g l e r ,  A l a s k a n  Ii
R h o n d a  R o bercs, Democi 
R o n n i e  R oberts, G r e e n  P a r t y  o f  A l a s k a



D R A F T  IN S T R U C T IO N S  T O  V O T E R S

B A L L O T  C H O IC E S  A V A IL A B L E  
IN A U G U S T  2 5 ,1 9 9 2  P R IM A R Y  E L E C T IO N

T h e  b a l l o t  e x a m p l e s  t o  t h e  r ig h t  d is p l a y  t h e
BALLOTS AVAILABLE TO ALL ALASKA  VOTERS, W HETHER 
REGISTERED TO SPECIFIC PARTIES, OR REGISTERED N O N -
Pa r t is a n , "O t h e r ," o r  "U n d e c l a r e d ."

Y o u  may s e le c t  o n e  b a l lo t  o n ly . Y o u  may v o te
FOR ONLY ONE CANDIDATE IN EACH CONTEST.

T h e  d e a d l in e  f o r  v o t e r  r e g is t r a t io n , in c l u d in g  a n
ADDRESS CHANGE, IS 3 0  DAYS BEFORE ELECTION DAY,
o r  J u ly  2 6 ,1 9 9 2 ,  f o r  t h is  P r im a r y  e l e c t io n .

A S  1 5 .0 5 .0 1 0

N O T IC E :
A l a s k a  l a w  p r o h ib it s  E l e c t io n

BOARD WORKERS FROM DISCUSSING ANY POLITICAL 
PARTY, CANDIDATE OR ISSUE WHILE ON DUTY.

A S  1 5 .1 5 .1 6 0

F u r t h e r , d u r in g  t h e  h o u r s  t h e
POLLS ARE OPEN, A PERSON WHO IS IN THE POLLING 
PLACE OR WITHIN 2 0 0  FEET OF ANY ENTRANCE TO THE . 
POLLING P U C E  MAY NOT ATTEMPT TO PERSUADE A 
PERSON TO VOTE FOR OR AGAINST A CANDIDATE, 
PROPOSITION OR QUESTION.

A S  1 5 .1 5 .1 7 0

A T T E N T I O N  V O T E R S

P R I M A R Y  E L E C T I O N  

T U E S D A Y ,  A U G U S T  2 5 , 1 9 9 2

IF YOUR PARTY AFFILIATION ON 
YOUR VOTER REGISTRATION IS:

A U S K A N  INDEPENDENCE 
DEMOCRAT 

GREEN 
REPUBLICAN 
U N D E C U R E D  

NON-PARTISAN 
OTHER

YOU CAN VOTE A BALLOT WITH 
CANDIDATES FROM THE 

.FO LLOW ING  PARTIES:

IF YOUR PARTY AFFILIATION ON 
YOUR VOTER REGISTRATION IS:

REPUBLICAN
U N D E C U R E D

NON-PARTISAN

YOU CAN VOTE A BALLOT WITH 
CANDIDATES FROM THE 
FOLLOWING PARTIES:

t o p  Q

O F F IC IA L  P R IM A R Y  
E L E C T IO N  B A L L O T

a
IMS STUD TO BE nEMOTEO Br EUC1CM KJWO

AKF01

STATE OF A U S K A  
Primary E lection 8 /25 /92

ALASKAN INDEPENDENCE

DEMOCRAT

GREEN

4 t
TOP (

O F F IC IA L  P R IM A R Y  
E L E C T IO N  B A L L O T

< S 5 -  H
THIS STUD TO BE REMCVEO BY ELECTION BOWTO

AKF01

STATE OF A U S K A
Primary E lection 8/25/92

REPUBLICAN



The  d u t i e s  o f  a  S t a t e  P a r t y  S t a n d i n g  C om m it te e  s h a l l  b e  f i x e d  by t h e  S t a t e  C om m it t e e  a n d  a l l  
S t a n d i n g  C om m i t t e e  C h a i r s  s h a l l  w o r k  a t  t h e  d i r e c t i o n  o f  t h e  S t a t e  C h a i r .

7.251

7.22
A Chair mav appoint pro tem. o r  the membership of anv Alaskan Independence Partv organization may 

elect, a moderator to cha ir a meeting.

A rtic le  VUL SEVERABILITY
The various ru les o f the Alaskan Independence Party, including those relating to the primary 

elections, are severable. Any in v a lid ity  or unenforceability o f any ru le or part thereof sh a ll not 
effect the remainder o f these Bylaws in  any way.

8.01
Between conventions o f  the Alaskan Independence Party, the State Committee may adopt temporary 

ru les o r c la r if ica t io n s  that are necessary to insure that the bylaws and actions o f the Alaskan 
Independence Party are consistent with state and federal law.

A rtic le  IX. PRIMARY ELECTIONS
The Alaskan Independence Party (AIP), believing in the p rin c ip le  o f voting fo r the ind iv idua l, do 

establish an open primary election which l is t s  a ll p a rtie s ' candidates fo r office , consistent with 
applicable law.

9.01
Any reg istered  voter who has not voted another primary ballot may vote ' in  the Alaskan 

Independence Party primary.

9.02
The fact that a voter has voted in  the Alaskan Independence Party Primary E lection  sh a ll not

disqualify that voter from voting in  the primary election o f  any other p o lit ica l party o r parties,
where that voter's participation  in the primary election o f th e ' Alaskan Independence Party is
authorized o r permitted by the ru le s  o f the other party, o r  by the statutes o f the United States o r
the State o f  Alaska.

1 r t i c l e  X .  M IS C E LLA N E O U S

VA
T e rm s  im p l y i n g  o r  d e n o t i n g  g e n d e r  i n  t h e s e  b y l a w s  o r  i n  a n y  o t h e r  o f f i c i a l  c o r r e s p o n d e n c e  o f  t h e  

M a s k a n  I n d e p e n d e n c e  P a r t y ,  s u c h  a s  C h a i r ,  V i c e  C h a i r ,  h i s ,  h im , h i m s e l f ,  a n d  he , a r e  u s e d  s o l e l y  f o r  
r e v i t y  a n d  e a s e  o f  r e f e r e n c e  a n d  a r e  n o t  t o  be  c o n s t r u e d  a s  r e f e r r i n g  t o  a n y  p a r t i c u l a r  g e n d e r ,  
a s c u l i n e  o r  f e m in i n e .



\RTICLE XIV - PRIMARY ELECTIONS 

Section l. Eligible Voters

Only registered Republicans, registered Independents, and those who 
state no preference of party affiliation shall be allowed to vote in 
the Republican primary election for Governor, Lieutenant Governor, U.S. 
Senator, U.S. Representative, and members of the State Legislature.

Section 2. Republican Designation

No person may use the word "Republican" on any ballot or in any
campaign as part of a description of himself as a candidate unless that
person is a candidate of the RPA, selected according to the Rules of 
the RPA.

Section 3. Maximize Voter Participation in Primary Elections

(a) Any voter qualified to vote in the Republican Party primary may 
vote in that election, regardless of whether or not that voter has 
voted in the primary election of any other party.

(b) The fact that a voter has voted in the Republican Party primary
election shall not disqualify that voter from voting in the primary
election of any other political party or parties, where that voter's 
participation in the primary election of other parties is authorized or 
permitted by the rules of the other party or parties, or the statutes

\ of the United States or the State of Alaska.

Section 4. Implementation o f‘Primary Election

The SCC, or the EC in the event that there i3 insufficient time to 
convene the SCC, may adopt any and all additional rules, regulations, 
interpretations, clarifications, and the like, which are necessary or 
desirable to implement the Republican primary election in accord with 
other rules adopted at this Special Convention (held March 2, 1991), 
and pursuant to Article XIV of the Rules of the RPA . Any action taken 
by the Cencral or Executive Committee under the provisions of this rule 
shall have the same force and effect as if adopted by this Convention.

Section 5. Prior Registration Requirement

rn order to be a candidate in any Republican Party primary election, a 
person must have been a registered voter of the Republican Party of 
Alaska for a continuous period of six (6) months immediately prior to 
the filing deadline for the primary election.

RULES A R T IC L E  X I V PAGE 47
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DEPARTMENT OF LAW
O F F IC E  O F  T H E  A T T O R N E Y  G E N E R A L

A p r i l  24, 1992

S e n a t o r  R i c k  H a l f o r d  
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l ,  R o o m  103 
Ju n eau, A l a s k a  9 9 811

WALTER J. HICKEL, GOVERNOR
PLEASE REPLY TO:
□  1031 W. 4TH AVENUE. SUITE200 

ANCHORAGE. ALASKA 59501-1994 
PHONE: (907)269-5100
FAX: (907) 276-3697

D KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907)452-1563
FAX: (907) 456-1317

P. O. BOX 110300 ■ STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3p90 
FAX: (907) 463-5295

Re: C o m p o s i t i o n  of b a l l o t  u n d e r  t h e
p a r t y  r ules

D e a r  S e n a t o r  Hal f o r d :

Y o u  h a v e  a s k e d  h o w  t h e  p r i m a r y  e l e c t i o n  b a l l o t  s h o u l d  b e  
p r e p a r e d  if a) the D e m o c r a t i c  a n d  R e p u b l i c a n  p a r t y  p r i m a r y  
p a r t i c i p a t i o n  r u l e s  c u r r e n t l y  i n  e f f e c t  a r e  b o t h  s t i l l  i n  e f f e c t  o n  
M a y  1, o r  b) if t h e  R e p u b l i c a n  r u l e  is s t i l l  in  e f f e c t ,  b u t  n o t  t h e  
D e m o c r a t i c  r u l e . 1 A  c l e a r  a n s w e r  to t h i s  q u e s t i o n  c a n n o t  b e  g i v e n  
b e c a u s e  o f  t h e  a m b i g u o u s  w o r d i n g  of  t h e  p a r t y  r u l e 3 ,  t h e  l a c k  of 
i m p l e m e n t i n g  s t a t u t e s  o r  r e g u l a t i o n s ,  a n d  t h e  p r o s p e c t  for 
l i t i g a t i o n .  H o w e v e r ,  in o u r  o p i n i o n ,  if b o t h  r u l e s  r e m a i n  in 
e f f e c t ,  it w o u l d  b e  r e a s o n a b l e  to i m p l e m e n t  t h e  p r i m a r y  w i t h  t h e  
f o l l o w i n g  t h r e e  b a l l o t s :

a R e p u b l i c a n  b a l l o t  c o n t a i n i n g  the c a n d i d a t e s  o f  a l l  f o u r  
p a r t i e s ;  o n l y  R e p u b l i c a n s  a n d  i n d e p e n d e n t s  ( w h e t h e r  
r e g i s t e r e d  as i n d e p e n d e n t s  o r  p r o v i d i n g  no d e s i g n a t i o n  at 
all) m a y  c a s t  th i s  b a l l o t ;

a D e m o c r a t i c  b a l l o t  c o n t a i n i n g  the D e m o c r a t i c ,  A l a s k a  
I n d e p e n d e n c e ,  a n d  G r e e n  c a n d i d a t e s ;  a n y  r e g i s t e r e d  v o t e r  
m a y  c a s t  t h i s  b a l l o t ;

a t h i r d  b a l l o t  (the " s t a t u t o r y  p r i m a r y "  b a l l o t )  
c o n t a i n i n g  A l a s k a  I n d e p e n d e n c e  and G r e e n  c a n d i d a t e s ; a n y  
r e g i s t e r e d  v o t e r  c o u l d  c a s t  t h i s  ball o t .

If the D e m o c r a t s  w i t h d r a w  t h e i r  rule, t h e r e  s h o u l d  b e  t w o  
b a l l o t s  —  t h e  R e p u b l i c a n  b a l l o t  d e s c r i b e d  above, a n d  t h e  s t a t u t o r y  
p r i m a r y  b a l l o t ,  w h i c h  w o u l d  n o w  a l s o  c o n t a i n  D e m o c r a t i c  c a n d i d a t e s .  
R e g a r d l e s s  of  the n u m b e r  of b a l l o t s ,  no o n e  m a y  v o t e  m o r e  t h a n  o n e  
ballot.

1 B o t h  pa r t i e s '  r u l e s  h a v e  b e e n  p r e c l e a r e d  b y  t h e  U.S. 
D e p a r t m e n t  o f  J u s t i c e ,  as r e q u i r e d  by S e c t i o n  5 of t h e  f e d e r a l  
V o t i n g  R i g h t s  A c t  of 1965, as a m e n d e d .  42 U.S.C. § 1973c.



Senator R ick H a lfo rd
Chairman, Senate J u d ic ia ry  Committee

A p r il 24, 1992-
Page 2

B o t h  t h e  R e p u b l i c a n  a n d  D e m o c r a t i c  p a r t y  r u l e s  a r e  p o o r l y  
d r a f t e d  a n d  a m b i g u o u s ,  a n d  c o u l d  b e  g i v e n  a d i f f e r e n t  
i n t e r p r e t a t i o n . 2 H o w e v e r ,  o u r  i n t e r p r e t a t i o n  i n v o l v e s  t h e  l e a s t  
p o s s i b l e  d e p a r t u r e  f r o m  t h e  p r i m a r y  e l e c t i o n  s t a t u t e s  
(AS 1 5 . 2 5 . 0 1 0  - 1 5 . 2 5 . 1 3 0 ) .

A d h e r e n c e  to t h e  R e p u b l i c a n  a n d  D e m o c r a t i c  p a r t y  r u l e s ,  
e v e n  w h e n  i n c o n s i s t e n t  w i t h  the s t a t e  b l a n k e t  p r i m a r y  laws, is 
r e q u i r e d  b y  t h e  d e c i s i o n  of the U n i t e d  S t a t e s  S u p r e m e  C o u r t  in  
T a s h j i a n  v. R e p u b l i c a n  P a r t y  of C o n n e c t i c u t , 479 U.S. 208 (1986). 
S e e  1992 Inf. Op. A t t ' y  Gen. (Feb 28.; 6 6 3 - 9 2 - 0 4 0 7 ) .  H o w e v e r ,  
T a s h j  ian r e q u i r e s  d e p a r t u r e  f r o m  s t a t e  s t a t u t e s  o n l y  to t h e  e x t e n t  
n e c e s s a r y  to p r o t e c t  a p a r t y ' s  a s s o c i a t i o n a l  r i g h t s  u n d e r  t h e  F i r s t  
a n d  F o u r t e e n t h  A m e n d m e n t s  to t h e  U n i t e d  S t a t e s  c o n s t i t u t i o n .  S i n c e  
a l l  s t a t e  o f f i c i a l s  are b o u n d  to u p h o l d  t h e  l a w s  of t h e  st a t e ,  it 
f o l l o w s  t h a t  a m b i g u i t i e s  in p a r t y  r u l e s  s h o u l d  b e  i n t e r p r e t e d  so as 
t o  b e  c o n s i s t e n t  w i t h  s t a t e  s t a t u t e s ,  r a t h e r  t h a n  i n c o n s i s t e n t .

T h e  s t a t e ' s  p r i m a r y  e l e c t i o n  laws, AS 1 5 . 2 5 . 0 1 0  —
1 5 . 2 5 . 1 3 0 ,  c o n t e m p l a t e  m a x i m u m  p a r t i c i p a t i o n  b y  t h e  e l e c t o r a t e  i n  
a p r i m a r y  e l e c t i o n :  a n y  q u a l i f i e d  v o t e r ,  r e g a r d l e s s  of p a r t y
r e g i s t r a t i o n  (or n o n - p a r t i s a n  s t a t u s ) ,  c a n  v o t e  f o r  a n y  c a n d i d a t e  
o f  a n y  pa r t y .  B o t h  pa r t i e s '  r u l e s  w o u l d  r e q u i r e  s o m e  m o d i f i c a t i o n  
o f  t h i s  p r i n c i p l e .  H o w e v e r ,  the m o d i f i c a t i o n  s h o u l d  b e  m i n i m i z e d  
a n d  h a r m o n i z e d  w i t h  e x i s t i n g  law. T h i s  m e a n s  a l l o w i n g  v o t e r s  t h e  
b r o a d e s t  c h o i c e s  p o s s i b l e  c o n s i s t e n t  w i t h  p a r t y  rules.

In t h e  c a s e  o f  t h e  R e p u b l i c a n  b a l l o t ,  t h i s  r e a s o n i n g  
r e q u i r e s  t h a t  c a n d i d a t e s  of all p a r t i e s  a p p e a r  o n  t h e  R e p u b l i c a n  
b a l l o t .  T h e  R e p u b l i c a n  r u l e  p r o v i d e s  t h a t  v o t e r s  r e g i s t e r e d  as 
m e m b e r s  of  o t h e r  p a r t i e s  m a y  not v o t e  for R e p u b l i c a n  c a n d i d a t e s  in 
t h e  p r i m a r y .  T h e  r u l e  d o e s  not p r o v i d e  t h a t  p e r s o n s  w i s h i n g  to 
v o t e  in t h e  R e p u b l i c a n  p r i m a r y  a r e  r e s t r i c t e d  to v o t i n g  o n l y  for 
R e p u b l i c a n  c a n d i d a t e s .  In D o y l e  v. S t a t e . A 9 0 - 2 4 8  Civ. (D. 
A l a s k a ) , a l a w s u i t  b y  t h e  R e p u b l i c a n  P a r t y  of A l a s k a  s e e k i n g  to

2 L i e u t e n a n t  G o v e r n o r  C o g h i l l ,  w h o  b y  s t a t u t e  a p p o i n t s  a n d  
s u p e r v i s e s  the d i r e c t o r  of t h e  D i v i s i o n  o f  E l e c t i o n s ,  i n t e r p r e t s  
t h e  r u l e s  d i f f e r e n t l y .  In a r e c e n t  l e t t e r  t o  R e p u b l i c a n  P a r t y  
c h a i r  C o n n i e  Z a w a c k i ,  he  s t a t e d  t h a t  t h e r e  w o u l d  be t h r e e  s e p a r a t e  
b a l l o t s ,  o n e  w i t h  o n l y  R e p u b l i c a n  c a n d i d a t e s ,  o n e  w i t h  o n l y  
D e m o c r a t i c  c a n d i d a t e s ,  a n d  o n e  (the s t a t u t o r y  p r i m a r y  ballot) w i t h  
A l a s k a  I n d e p e n d e n c e  a n d  G r e e n  c a n d i d a t e s .  As o u r  l e t t e r  t o  y o u  
i n d i c a t e s ,  w e  do not a g r e e  w i t h  the l i e u t e n a n t  g o v e r n o r ' s  
c o n s t r u c t i o n  o f  the p a r t y  rules. W e  b e l i e v e  his i n t e r p r e t a t i o n  m a y  
d e p a r t  f r o m  t h e  e l e c t i o n  c o d e  to a g r e a t e r  d e g r e e  t h a n  is n e c e s s a r y  
t o  s a t i s f y  t h e  a s s o c i a t i o n a l  r i g h t s  of the p o l i t i c a l  p a r t i e s  
w i t h o u t  c e d i n g  to t h e m  c o n t r o l  o v e r  s t a t e  e l e c t i o n  p r o c e d u r e s .
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h a v e  ita r u l e  i n s t i t u t e d  f o r  t h e  19 9 0  p r i m a r y  e l e c t i o n ,  w e  a r g u e d  
t h a t  t h e  r u l e  s h o u l d  b e  i m p l e m e n t e d  i n  the m a n n e r  j u s t  d i s c u s s e d .  
B e c a u s e  U.S. D i s t r i c t  J u d g e  R u s s e l l  H o l l a n d  d i s m i s s e d  t h e  s u i t  o n  
p r o c e d u r a l  g r o u n d s ,  h e  d i d  n o t  r e a c h  t h e  i s s u e  o f  w h e t h e r  t h e  
s t a t e ' s  p r o p o s e d  i m p l e m e n t a t i o n  w a s  c orrect.

T h e  D e m o c r a t i c  r u l e  is e v e n  m o r e  v a g u e  t h a n  t h e  
R e p u b l i c a n  r ule; it s t a t e s  o n l y  t h a t  t h e r e  w i l l  b e  a D e m o c r a t i c  
p r i m a r y .  N o t h i n g  in t h i s  r u l e  c a n  b e  r e m o t e l y  r e a d  as r e s t r i c t i n g  
t h e  D e m o c r a t i c  b a l l o t  t o  c a n d i d a t e s  s e e k i n g  t h e  n o m i n a t i o n  o f  t h e  
D e m o c r a t i c  P a r t y .

W i t h  r e s p e c t  to t h e  D e m o c r a t i c  r u l e s ,  t h e  p a r t y  c h a i r ,  
R h o n d a  R o b e r t s , s t a t e d  t h a t  t h e  r u l e s  w e r e  a d o p t e d  o n l y  t o  p r o t e c t  
t h e  p a r t y  a g a i n s t  the R e p u b l i c a n  p a r t y ' s  e x p r e s s e d  d e s i r e ,  i n  its 
r u l e s ,  t h a t  q u a l i f i e d  v o t e r s  b e  a b l e  to v o t e  b o t h  t h e  R e p u b l i c a n  
b a l l o t  a n d  t h e  b a l l o t  o f  a n y  o t h e r  p a r t y  a l l o w i n g  R e p u b l i c a n s  a n d  
i n d e p e n d e n t s  t o  vote. A c c o r d i n g  to Ms. R o b e r t s ,  if t h e  D i v i s i o n  of 
E l e c t i o n s  w i l l  n o t  a l l o w  a v o t e r  to  c a s t  m o r e  t h a n  o n e  b a l l o t  in  
t h e  p r i m a r y  e l e c t i o n , 3 a s e p a r a t e  D e m o c r a t i c  b a l l o t  w o u l d  b e  
u n n e c e s s a r y ;  i.e., the Democrcits w o u l d  s i m p l y  w a n t  t o  a p p e a r  o n  t h e  
s t a t u t o r y  p r i m a r y  b a l l o t .  H o w e v e r ,  t h e  D e m o c r a t i c  r u l e  d o e s  s t a t e  
u n e q u i v o c a l l y ,  "There is e s t a b l i s h e d  a D e m o c r a t i c  P a r t y  p r i m a r y  in 
A l a s k a . "  I n  o u r  o p i n i o n  t h e r e  m u s t  t h e r e f o r e  b e  a s e p a r a t e  
D e m o c r a t i c  b a l l o t ,  e v e n  if it c o n t a i n s  all c a n d i d a t e s  ( e x c e p t  
R e p u b l i c a n s )  a n d  is o p e n  tc  a i l  v o t e r s .  If t h e  D e m o c r a t i c  P a r t y  
w i s h e s  t o  h a v e  its c a n d i d a t e s  a p p e a r  s o l e l y  o n  t h e  s t a t u t o r y  
p r i m a r y  b a l l o t ,  it m u s t  r e s c i n d  its rule.

In t h e  a b s e n c e  of j u d i c i a l  i n t e r v e n t i o n ,  t h e  D i v i s i o n  of 
E l e c t i o n s  is t h e  a g e n c y  r e s p o n s i b l e  b y  l a w  for p r e p a r i n g  the 
p r i m a r y  b a l l o t .  As d i s c u s s e d  above, in n o t e  2, t h e  l i e u t e n a n t  
g o v e r n o r  has g i v e n  n o t i c e  o f  a d i f f e r e n t  i n t e r p r e t a t i o n  o f  the 
p a r t y  r u l e s  t h a n  w e  h a v e  s e t  o u t  here. W e  w i l l  d i s c u s s  t h e

3 T w o  A l a s k a  s t a t u t e s  p r o h i b i t  a v o t e r  f r o m  v o t i n g  f o r  m o r e  t h a n  
o n e  c a n d i d a t e  w h e n  o n l y  o n e  p e r s o n  c a n  b e  e l e c t e d .  AS 
1 5 . 1 5 . 3 6 0 ( a ) ( 4 )  a n d  1 5 . 2 0 . 7 3 0 ( b ) ( 5 )  (both m a d e  a p p l i c a b l e  to 
p r i m a r y  e l e c t i o n s  t h r o u g h  A S  1 5 . 2 5 . 0 9 0 ) .  T w o  o t h e r  s t a t u t e s  
p r o h i b i t  v o t e r s  f r o m  v o t i n g  m o r e  t h a n  o n c e  i n  a n  e l e c t i o n .  AS 
1 5 . 1 5 . 2 1 0  ( p e r s o n  w h o s e  r i g h t  to v o t e  is q u e s t i o n e d  m u s t  s t a t e  in 
a f f i d a v i t  t h a t  p e r s o n  h a s  n o t  v o t e d  a t  same e l e c t i o n ) ;  AS 1 5 . 1 5 . 4 1 0  
( upon d e t e r m i n i n g  t h a t  p e r s o n  has v o t e d  m o r e  t h a n  o n c e  in s a m e  
e l e c t i o n ,  d i r e c t o r  of D i v i s i o n  o f  E l e c t i o n s  s h a l l  n o t i f y  a t t o r n e y  
g e n e r a l ) .  F i n a l l y ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  has s t a t e d  t h a t  
a s t a t e  has a c o m p e l l i n g  i n t e r e s t  in l i m i t i n g  a p e r s o n  to  a s i n g l e  
n o m i n a t i n g  act. A n d e r s o n  v. C e l e b r e e ze, 460 U.S. 780, 802 n.29 
(1983); A m e r i c a n  P a r t y  of  T e x a s  v. W h i t e . 415 U.S. 767, 785 (1973).
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c o n t e n t s  o f  t h e  o p i n i o n  w it h  him and work tow ard  a u n i fo r m  
a p p l i c a t i o n  o f  t h e  p a r t y  r u l e s  t o  th e  p r o c e d u r e s  f o r  p r im a r y  
e l e c t i o n s  s e t  o u t  i n  t h e  e l e c t i o n  c o d e .

P le a s e  f e e l  f r e e  t o  c o n t a c t  us i f  we ca n  b e  o f  f u r t h e r

c c : L t .  G ov. C o g h i l l
C h a r io t  T h ic k s t u n ,  D i r e c t o r ,  D i v i s i o n  o f  E l e c t i o n s  
J oe  V o g l e r ,  A la sk a n  In d ep en d en ce  P a r ty  
Rhonda R o b e r t s ,  D e m o cra t ic  P a r t y  o f  A la s k a  
R on n ie  R o s e n b e r g ,  G reen  P a r t y  o f  A la sk a  
C on n ie  Z a w a ck i,  R e p u b l i c a n  P a r t y  o f  A la sk a
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ATTORNEY GENERAL
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Official Business Pouch V
State Capitol 

Juneau, Alaska 99811
April 22, 1992

Hon. John B. "Jack" Coghill 
Lt. Governor 
State of Alaska 
Juneau, Alaska 99811

Dear. Lt. Governor Coghill:

Enclosed are two opinions from the Division of Legal Services discussing 
whether the lieutenant governor and the Division of Elections have the legal 
authority to adopt regulations implementing party rules closing the primary 
election. The opinions conclude that the lieutenant governor and the division 
lack the authority to do so under present law.

The legislature has before it two bills that would deal with the primary closure 
problem in very different ways. Both are constitutional under Tashiian. 
However we have not passed either of these proposals.

Unless and until the legislature passes legislation authorizing the 
implementation of restrictive party rules, we respectfully request you not to 
exceed your statutory authority.

S incere ly ,



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(007) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  March 13, 1992

SUBJECT: Present Ability of Lieutenant Governor to Promulgate Elections 
Rules That Complied With Tashiian Decision (Work Order No. 
7-LS1188)

TO:

FROM:

Representative Max Gruenberg 
Attention: Stan Robbins

Glennon Casey i s c  3-/3-Robert
Legislative Counsel

3-/3-JJL

I. INTRODUCTION

You have asked for a discussion of the authority of the Lieutenant Governor of 
Alaska and the Division of Elections to adopt regulations to make Alaska’s elections 
procedures comply with the U.S. Supreme Court’s ruling in Tashiian v. Republican 
Party of Connecticut, 479 U.S. 208 (1986).

II. SUMMARY

The Lieutenant Governor and the Division of Elections probably lack authority to 
adopt regulations to make Alaska’s primary election law comply with the Tashjian 
decision. No statute or constitutional provision appears to give the Lieutenant 
Governor or the Division of Elections the power to adopt regulations that make new 
election law.

The details behind this conclusion are provided in section IV of this memorandum.

III. FACTS

Alaska law currently provides for a Irblanket" primary. In a blanket primary, all 
voters receive the same ballot and each voter may vote for any candidate regardless 
of party affiliation.

The Republican Party o f  Alaska, however, has adopted'a conflicting rule that closes 
the voting for Republican candidates in primary elections to all voters except
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Republicans and independents. Furthermore, the United States Supreme Court ruled 
in the Tashjian case that such a party rule is a constitutionally-protected exercise of 
the right of association. When such a party rule conflicts with a state election statute, 
it is the statute which must yield.

There had been some question as to whether the Tashiian case applied in Alaska, but 
a February 28, 1992 memorandum of Attorney General Charles E. Cole concluded 
that Tashjian was applicable and that "a court would hold that the Republican Party’s 
rule limiting participation in the selection of the party’s candidates must be 
implemented, notwithstanding its conflict with Alaska’s blanket primary statutes."

IV. DISCUSSION

The difficult practical question is how to implement the Republican Party’s rule. 
Neither the Lieutenant Governor nor the Division of Elections would appear to have 
the power to adopt regulations that would meet the participation requirements of the 
Republican Party rule.

1. The Requirement that Rule-Making Be Authorized. Under Alaska law, 
administrative rule-making requires a statutory or constitutional grant of authority. 
For example, Alaska’s Administrative Procedure Act (APA) provides that "[t]o be 
effective, each regulation adopted must be within the scope of authority conferred 
and in accordance with standards prescribed by other provisions of law," AS 44.62.- 
020 .

Court decisions have been consistent with that formulation. For example, in Rutter 
v. State. 668 P.2d 1343,1349 (1983) the Alaska Supreme Court ruled that "[ajdminis- 
trative agencies are creatures of statute, deriving from the legislature the authority 
for the exercise of any power they claim." In a similar vein, the decision of State v. 
Alveska Pipeline Service Co.. 723 P.2d 76,78 (Alaska 1986) ruled that "[regulations 
promulgated by an executive department must be authorized by statute."

In sum, it would seem that the Lieutenant Governor or the Division of Elections 
could only adopt regulations accommodating the Republican Party rule if some 
provision of law gave the Lieutenant Governor or the Division of Elections the power 
to do so.

2. The Lieutenant Governor and the Division of Elections Lack Authorization. There 
does not appear, however, to be any provision in either the Alaska Constitution or 
the Alaska Statutes which would authorize the Lieutenant Governor or the Division 
of Elections to adopt regulations that essentially made new primary election law.

For example, art. Ill, § 7 of the Alaska Constitution only states that the lieutenant 
governor "shall perform such duties as may be prescribed by law and as may be



delegated to him by the governor." That provision does not authorize adoption of 
regulations that would change the essential nature of Alaska’s primary election 
system.

Statutory provisions also would not authorize the lieutenant governor to adopt such 
regulations. AS 44.19.020 states that "[t]he lieutenant governor shall administer state 
election laws," and AS 15.10.105(a) provides that "[tjhe lieutenant governor shall 
control and supervise the division of elections," but these statutes only authorize 
administrative functions of a ministerial nature. They.would not authorize adoption 
of regulations that were inconsistent with Alaska’s primary election statutes.

In this connection, the Alaska Supreme Court ruled in State v. Anderson. 749 P.2d 
1342, 1344 (1988) that the validity of a regulation partly depends on "whether it 
directly conflicts with any other statute." Regulations from the lieutenant governor 
implementing a closed Republican primary would conflict with existing statutes. As 
Attorney General Cole noted in his February 28, 1992 memorandum:

Alaska has a "blanket" primary, in which all voters select 
the nominees of all parties. Under AS 15.25.010 -
15.25.130, all candidates of all political parties run on 
one ballot, and any registered voters, regardless of party 
affiliation, can vote for any candidate. The only restric­
tion is that voters may cast only one vote for each office 
on the ballot.

[footnote omitted]

A regulation that conflicted with AS 15.25’s provision of an open primary would not 
be statutorily authorized.

The same principle would apply to regulations that the Division of Elections might 
adopt under AS 15.07.070, AS 15.10.020, 15.10.030, AS 15.15.010, 15.15.060, 
15.15.350, 15.15.361, and 15.15.370. Regulations adopted pursuant to those enabling 
sections must be consistent with Alaska’s existing statutory provision of a blanket 
primary. In any event, the subject matter of regulations authorized by those statutes 
does not include the qualification of a voter to vote for particular candidates in a 
primary election.

In sum, the lieutenant governor and Division of Elections lack constitutional or 
statutory authority to provide by regulation for a closed Republican primary election.
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V. CONCLUSION

The lieutenant governor and the Division of Elections probably lack the authority to 
conform Alaska’s primary elections to the Tashiian decision’s requirements by means 
of regulation.
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M March 30, 1992

SUBJECT:

TO:

FROM:

Supplemental Discussion of Regulations 
Implementing Closed Primary Elections 
(Work O rder No. 7-LS1188) '

Representative Max Gruenberg 
Attention: Stan Robbins

Robert Glennon Casey 
Legislative Counsel

I. INTRODUCTION

This memorandum reconsiders the opinion expressed in an earlier memorandum 
from the Division of Legal Services, dated March 13,1992. That earlier memoran­
dum concluded that neither the Lieutenant Governor of Alaska nor the Division of 
Elections possessed the authority to adopt regulations that conflicted with the open 
(or "blanket") primary system provided in AS 15.25.010 - 15.25.130.

H. SUMMARY

The original opinion stands. Regulations would be unauthorized for reasons given 
in the previous memorandum and also for reasons given below.

m  DISCUSSION

The impetus for this discussion is a  December 3, 1991 memorandum of the 
Departm ent of Law. Pages 4 and 5 of that memorandum indicated that under 
Denardo v. State. 741 P.2d 1197 (Alaska 1987) the Division o f Elections might 
possess authority to adopt regulations authorizing a closed primary. (Copies of the 
Denardo decision and the m em orandum  of the Department of Law accompany this 
memorandum.)

Denardo. however, seems to stand for the opposite conclusion. The Denardo ruling 
probably means that such regulations are unauthorized, if they conflict with either a 
currently effective statute o r a  currently effective statement of legislative intent.
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In Denardo, a regulation was upheld, but it is important to examine the reasons why 
the court reached its result in that case. The Denardo court upheld the regulation 
because: (1) the regulation did not conflict with any statute in effect at the time the 
regulation was promulgated. (2) there were clear statements of legislative support for 
the substance of the regulation (thereby enabling the court to conclude that the 
regulation was within an express or implied delegation of rule-making authority under 
AS 15.15.010), and (3) the regulation was neither arbitrary nor unreasonable. The 
first two of these criteria would not attend an immediate adoprion of regulations that 
facilitated closed primary elections.

First, the statute requiring an open (or "blanket") primary election, AS 15.25.060, 
continues to be in effect. Unlike the statute in Denardo, this statute has not been 
judicially invalidated. It is beside the point that a court would probably rule 
AS 15.25.060’s mandate of open (,rblanket") primary election balloting unconstitution­
al in certain factual settings. Statutes that are "probably unconstitutional" continue 
to be in effect until a court rules them unconstitutional. AS 15.25.060 is a currently 
effective statute, and "agency rules cannot amend a statute," Denardo, 741 P.2d at 
1198.

Second, the Alaska Legislature has not stated any support for closed primary 
balloting. Absent such a statement of support, it is difficult to find in AS 15.15.010 
an express or implied delegation of authority to adopt regulations that would conflict 
with AS 15.25.060.

T here was legislative support for the regulation in Denardo, but the facts of that case 
differed from the current situation: (1) the legislature had passed a law that
accorded with the regulation subsequently adopted by the Division of Elections, (2) 
the regulation merely filled the period prior to the statute’s effective date, and (3) the 
regulation did not conflict with any currently-effective statute.

In the present case, by contrast, the Alaska Legislature has not enacted a  law 
supportive of closed primaries. Instead, the legislature’s only statement appears to 
be AS 15.25.060 - a statute opposed to closed primary balloting and certainly not a 
delegation of power to adopt a contrary regulation. So, the facts that enabled the 
D enardo regulation to be upheld are reversed in the present case, and regulations 
from the Division of Elections would be unauthorized.

• IV. CONCLUSION

In conclusion, a regulation facilitating closed primary election balloting would conflict 
with a currently effective statute and would also lack any expression of legislative 
su p p o rt Under both Denardo and the authorities cited in this office’s previous 
memorandum, such a regulation is not authorized.
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No. S-1679.

Supreme Court of Alaska.

Sept 11, 1987.

Independent gubernatorial candidate 
brought action challenging Alaska Division 
of Elections' refusal to place his name on 
the ballo t The Superior Court Third Judi­
cial D is tric t Anchorage, Brian C . Shorteil 
J ., sustained Division's actions, and appeal 
was taken. The Supreme Court Compton, 

held tha t (1) D ivision's action, in pro­
mulgating rule regarding number of names 
needed on nominating petitions fo r indepen­
dent candidates, did not constitute improp­
er attempt to amend an unconstitutional 
statute, and (2) regulation as to number of 
names required on petitions was valid. 

Affirm ed .

L  Elections *"21 
Statutes e»l33 
A fte r state statute requiring indepen­

dent gubernatorial candidates to submit 
nominating petitions signed by qualified 
voters equal in number to at least three 
percent of number o f votes east in preced­
ing general election was declared unconsti­
tutional, State D ivision of Elections' pro­
mulgation o f a one percent rule did not 
constitu te an impernrissibla attempt to 
amend an unconstitutional statute; three 
percent provision became noil and void 
upon its being dedared unconstitutional, 
and D ivision's action was taken whan legis­
lature did not aet to amend statute until 
a fter mminntinn petition rkaritine fo r go- 
beraatnrh l election had passed. AS 1&25.- 
100.

2. Elections
A fte r stats statute requiring indepen­

dent gubernatorial candidates to submit 
nominating petitions signed by qualified 
voters equal in number to at least one 
percent  o f those voting in previous general

A U a  « •* . OT-741 P M - * 4

declared unconstitu tional, 
State Division of Elections' promulgation 
o f a one percent rule was w ith
delegating statute and reasonably neces­
sary fo r administration of stats 
legislature did not immediately act to 
amend statute after three percent provision 
was declared unconstitutional, but had pre­
viously expressed its desire to piece ««m  
lim itation on access to the gebernatorisi 
ba llo t AS 15.25.160.

3. Action *»6
Superior court properly determined 

that issue of write-in gubernatorial candi­
date access to s voter information pamph­
let was cot ripe for derision; despite alle­
gation that State Dhiaion of Elections had 
inform ally indicated that such candidates 
would not have access to the pamphlet, 
thare waa no indication that any attempt to 
wage a write-in campaign had actually 
been made.

Daniel R . DaNardo, Anchorage, pro se.

Susan D . Cox, A sst A tty . Gem, Grace 
Berg Sehaible, A tty . Gen^ Juneau, for ap­
pellee.

Before RABINOW ITZ, CJ., and 
BU SKE , MATTHEWS, COMPTON and 
MOORE, JJ.

OPIN ION

COMPTON, Justice.
Daniel R. DcNartio claims that tbs Alas­

ka D ivision o f Elections (Division) improp­
erly refused to place his name on the ballot 
fo r the 1966 gubernatorial election. The 
division based its action on DeNirdo's faB- 
ura to comply w i&  then 6 AAC 2SJ60 (E ft 
12/19/85), which required fodqwnnflnt gu­
bernatorial Candida tee to submit "ocdnat- 
mg petitions signed by quahfik rotar* 
equal fax number to at Isait one pssten t of 
those voting in  the previous general elec­
tion. DeNsrtio am arts that the regulation 
waa invalid . Tha superior court tuataJnad 
the actions o f the division. We a ffirm .


