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Representative tjeorgianna Lincoln

HESS Committee, Co-Choir 
Resources Committee, Vlce-Chalr

Budget Subcommittees 
Health and Social Services 

Revenue

P.O. Box V 
Juneau, Akiska 99811

Phone: (907) 465-3732 
FAX: (907) 465-2652

TO:

Alatna 
Allakaket 
Aniak 
Anvik
Arctic Village 
Beaver 
Betties 
Birch Creek 
Chalkyitsik 
Chuathbaluk 
Crooked Qeek 
Evansville 
Fort Yukon 
Galena 
Grayling 
Holy Cross 
Hughes 
Huslia 
Kalskag 
Kaltag 
Koyukuk 
Lake Minchumina 
Lime Village 
Lower Kalskag 
Manley Hot Springs^® • 
Marshall 
McGrath 
Minto
Mountain Village 
Nikolai 
Nulato 
Pilot Station 
Pittas Point 
Rampart 
Red Devil 
Ruby
Russian Mission 
Shageluk 
Sleetmute 
St. Mary's 
Stevens Village 
Stony River 
Takotna 
Tanana 
TeUda 
Tuluksak 
Tyonek 
Venetie 
Wiseman

M E M O R A N D U M

Representative Dave Donley, Chair 
House Judiciary Committee

FROM: Representative Georgianna Lincoln 
House District 24

February 3, 1992 

HB 301

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

I polled m y  staff in regards to HB 301, w i t h  the result being 
an overwhelming support for a later start date for the very 
reasons you stated in your memo dated January 16, 1992. Since 
I am "driven" b y  m y  wonderful staff, m y  vote too is a later 
start date.

Thank you for allowing all to have a say in this important 
suggested change.

District 24



M E M O R A N D U M

T O :  R e p r e s e n t a t i v e  D a v e  D o n l e y
\

F R O M :  R e p r e s e n t a t i v e  L o r e n  L e m a n

T O

S U B J E C T :  S t a r t i n g  D a y  f o r  L e g i s l a t i v e  S e s s i o n

D A T E :  A p r i l  1 6 ,  1 9 9 1

T h a n k  y o u  f o r  y o u r  i n q u i r y  r e g a r d i n g  m y  o p i n i o n s  a b o u t  t h e  
a p p r o p r i a t e  s t a r t i n g  d a y  f o r  t h e  l e g i s l a t i v e  s e s s i o n .

I  a g r e e  t h a t  a  l a t e r  s t a r t i n g  d a t e  r e d u c e s  s o m e  o f  t h e  c o n f l i c t s  
w i t h  t h e  C h r i s t m a s  a n d  N e w  Y e a r ' s  p o s t - h o l i d a y "  s y n d r o m e .
H o w e v e r ,  e s t a b l i s h i n g  t h e  s t a r t i n g  d a t e  a s  t h e  f o u r t h  M o n d a y  o f  
J a n u a r y  c a u s e s  e v e n  g r e a t e r  c o n f l i c t s  w i t h  s e a s o n a l  e m p l o y m e n t  i f  
t h e  l e g i s l a t i v e  s e s s i o n  l a s t s  t h e  f u l l  1 2 1  d a y s .

I  s u g g e s t  t h a t  t h e  f o u r t h  M o n d a y  i n  J a n u a r y  i s  a n  a p p r o p r i a t e  
s t a r t i n g  d a t e  o n l y  i f  t h e  l e g i s l a t i v e  s e s s i o n  l e n g t h  c a n  b e  
r e d u c e d  t o  9 0  d a y s .  H J R  6 ,  w h i c h  I  i n t r o d u c e d  e a r l i e r  t h i s  
s e s s i o n ,  p r o p o s e s  t h i s  r e d u c t i o n .  I f  t h e  s e s s i o n  l e n g t h  i s  n o t  
r e d u c e d ,  I  p r e f e r  t o  l e a v e  t h e  s t a r t i n g  d a t e s  a s  t h e y  a r e  n o w ,  
w i t h  a  p o s s i b l e  r e v i s i o n  t h a t  t h e  s t a r t i n g  d a y  b e  t h e  t h i r d  
M o n d a y  i n  J a n u a r y  ( f o l l o w i n g  n o n - g u b e r n a t o r i a l  y e a r s )  i f  t h e  
f i r s t  d a y  i n  J a n u a r y  i s  a  S u n d a y  o r  M o n d a y .
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Date Referred: February 7, 1992 FURTHER REFERRALS:

Date of Committee Action: _ 2 ll2lL^2^

The JUDICIARY Committee considered:

HOUSE BILL NO. 301

"An Act relating to regular sessions of the legislature."

Rules

HB 301

REGULAR LEGISLATIVE SESSIONS

RECOMMENDATIONS 
be replaced with___ : C ^ > H d >  - 3 / ( T u p )

[ ] have attached amendments(s) 

[v f do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual lecommendations 

[ ] additional referral to the____

[ ] the same title 
a new title.pci

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact__________________

(Dept) APPROVES PREVIOUS: 

[ ] Fiscal note(s)______

(Dep 1/Date)

[ ] zero fiscal note [ ] zero fiscal note(s)



The STATE AFFAIRS Committee considered:

HOUSE BILL NO. 301

"An Act relating to regular sessions of the legislature."

(7)
Date Referred: A p ril 26, 1991

Date o f Committee Action:

FURTHER REFERRALS: Judiciary
Rules

HB 301

REGULAR LEGISLATIVE SESSIONS

RECOMMENDATIONS: ^
be replaced w ith_________d.5 U g  3o I ( j ^ &)
[ ] have attached amendments(s) 

[ y f  do pass 
[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to the____

[ 'f t h e  same title 
.1 ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact___________________

(Depi) APPROVES PREVIOUS:

[ ] fiscal note(s)_______

(Depi/Due)

[X] zero fiscal note [ ] zero fiscal note(s)



S T A T E  O F  A L A S K A
1992 L E G IS L A T IV E  S E S S IO N

B IL L  N O : H B  301

Revision Date: _____________________
Title: "An Act relating to regular sessions
ot the legislature."________________________________
Sponsor: House Judiciary

Department Affected: Legislative Affairs Agency 
BRU : All

Component:
Requestor: House State Affairs

CO M PO N EN T S E R IA L  NO:

Expenditures/Revenues: (Thousands of Pol ars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SU PPL IE S
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
M ISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 o' 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 r  o

C A P IT A L 0 0 0 0 0 0

REVENUE FUND SO URCE  0 0 0 0 0 0

FUND ING : (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER FUND SO URCE
T O T A L 0 0 0 0 0 0

PO S IT IO N S :
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEM PORARY 0 0 0 0 0 0

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary) 

Zero fiscal impact.

A .

Prepared By: Pam ela A. Stoops, Director (urnkM ty Q C ir / Phone: 465-3850
Division: Administrative Services 0 Date: 1/23/92

Approved By: W arren W . Endicott, Executive Director i ( /
Agency: Legislative Affairs Agency____________________________________________________ Date: 1/23/92

Distribution (by preparer): Leg. Finance, Legislative Sponsor, Requestor, O M B, G o v . , & Impacted Agency(ies).
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A L A S K A  S T A T E  L E G I S L A T U R E  

DISTRICT E L E V E N  
S E A T  A

R e p r e s e n t a t i v e  D a v e  D o n l e y

3111 “C” STREET, SUITE 450 
A N C H O R A G E ,  A L A S K A  99503 

(907) 561-7629 (FAX) 562-4376

ALASKA LANDINGS • 8ENTZEN • BIRCIIWOOD • Cl (ESTER CREEK • HEATHER MEADOWS • LINCOLN PARK • MIDTOWN • NORTIISl'AR 
NORTHWOOIl • ROMIG • ROOSEVELT PARK • SPENARI) • THOMPSON • TURNAGAIN • WINDEMERE • WOODLAND PARK

CSHB 3 0 2 (JUD) - MALPRACTICE INSURANCE FOR PROFESSIONALS

CSHB 302 (JUD) requires a person who is in an occupation or 
profession regulated by the state under Title 8 to have 
malpractice insurance if:

(1) judgment has been entered against the person for 
civil damages;

(2) the damages resulted from an act or omission 
arising out of the person's occupation or profession; and

(3) the judgment has not been satisfied or the parties 
to the judgment have not entered into a settlement 
a g r eement.

The Division of Occupational Licensing shall suspend the 
license of a person who fails within 45 days to provide:

(1) a copy of the judgment and proof of required 
insurance; or

(2) a copy of the satisfaction or settlement of the 
judgment.
The license is suspended until proof of insurance, 
satisfaction of the judgment, or settlement is p r o v i d e d .

The division shall adopt regulations establishing minimum 
insurance requirements for each regulated occupation.

A court entering a malpractice judgment against a person 
in a regulated occupation must forward a copy of the 
judgment to the division.

An insurer who provides malpractice insurance coverage to a 
licensed professional shall provide notice to the division 
if the policy is cancelled or not renewed.

The insurance requirement does not apply to a person who:
(1) is required to have insurance or to provide a bond 

as a condition of licensing;
(2) is no longer employed in the occupation or 

profession; or
(3) is licensed in a profession or occupation that is 

unrelated to the profession or occupation out of which the 
judgment arose.

CHAIRMAN
lUDICIARY COMMUTER

VICE CHAIRMAN
RECITATION REVIEW COMMITTEE

MEMBER
SECTIONAL ANALYSIS

RULES COMMITTEE 
LABOR AND COMMERCE COMMUTE!:

JUNEAU OFFICE
(During Legislative Session January through May)

P.O. BOX V, JUNEAU, ALASKA 99811 • (907) 465-3892 (FAX) 463-5661 *^a2 >



P.O.Box 102323 • Aiit-lioiiif'O, A'aski 9t)bi0 
Offic e: 540 L Street. Sullc 104 • Anchonifte 

(907) 258-4040

A l a s k a  A c t i o n  T r u s t

HB 302 - MALPRACTICE INSURANCE FOR PROFESSIONALS

T h e  i d e a  b e h i n d  H B  3 0 2  —  r e q u i r i n g  p r o f e s s i o n a l  m a l p r a c t i c e  
i n s u r a n c e  u n d e r  c e r t a i n  c i r c u m s t a n c e s  —  i s  l a u d a b l e .  H o w e v e r  w e  
h a v e  a  c o u p l e  o f  c o n c e r n s  w i t h  t h e  p r e s e n t  f o r m  o f  t h e  b i l l  a n d  
w o u l d  e n c o u r a g e  t h e  c o m m i t t e e  t o  c o n s i d e r  s o m e  o f  t h e s e  s h o r t ­
c o m i n g s  .

H B  3 0 2  r e q u i r e s  p r o f e s s i o n a l s  t o  o b t a i n  m a l p r a c t i c e  i n s u r a n c e  
only if a  j u d g m e n t  h a s  b e e n  e n t e r e d  a g a i n s t  t h e m  a n d  t h a t  j u d g m e n t  
h a s  n o t  b e e n  s a t i s f i e d .  T h a t  m e a n s  a n  o f f e n d i n g  p r o f e s s i o n a l  m u s t  
c o m m i t  n e g l i g e n c e ,  g e t  c a u g h t  a t  i t ,  h a v e  a  c a s e  p r o s e c u t e d  t o  
j u d g m e n t  a n d  t h e n  n o t  s a t i s f y  t h e  j u d g m e n t  b e f o r e  H B  3 0 2  e v e n  
a p p l i e s .  T h i s  e x c e p t i o n  r a i s e s  a  c o u p l e  o f  p r o b l e m s .

F i r s t ,  t h i s  i s  a  " o n e - f r e e "  b i t e  k i n d  o f  a  b i l l .  Y o u  n o t  o n l y  
h a v e  t o  b e  a  p r o f e s s i o n a l  w h o  h a s  i n j u r e d  s o m e o n e ,  b u t  y o u  h a v e  t o  
b e  t a k e n  t o  j u d g m e n t  a n d  h a v e  f a i l e d  t o  s a t i s f y  t h a t  j u d g m e n t .  T h e  
e c o n o m i c s  o f  t a k i n g  a  p r o f e s s i o n a l  t o  j u d g m e n t  w h o  i s  u n i n s u r e d  a r e  
a b y s m a l .  I f  t h e  p r o f e s s i o n a l  i s  j u d g m e n t  p r o o f  t o  b e g i n  w i t h ,  
c l a i m a n t s  w i l l  n o t  s e e k  a  j u d g m e n t ,  a s  i t  i s  a  w a s t e  o f  t i m e  a n d  
m o n e y .  O n c e  j u d g m e n t  i s  e n t e r e d  a g a i n s t  a  p r o f e s s i o n a l ,  t h e r e  i s  
n o  o b l i g a t i o n  u n d e r  H B  3 0 2  t o  d i s c h a r g e  t h e  j u d g m e n t .  I n  o t h e r  
w o r d s ,  a  p r o f e s s i o n a l  c a n  s a t i s f y  t h e  l a w  b y  s i m p l y  s e c u r i n g  
r e q u i s i t e  m a l p r a c t i c e  i n s u r a n c e  f o r  f u t u r e  a c t s ,  e v e n  t h o u g h  
o u t s t a n d i n g  j u d g m e n t s  e x i s t  a g a i n s t  t h a t  i n d i v i d u a l .  A l t h o u g h  t h i s  
e x c e p t i o n  w a s  a p p a r e n t l y  d e s i g n e d  t o  f o c u s  o n  t h e  p r o f e s s i o n a l  w i t h  
a  t r a c k  r e c o r d  o f  n e g l i g e n c e ,  i t  d o e s  n o t  a p p e a r  t o  a p p l y  t o  t h e  
p r o f e s s i o n a l  w h o  m a y  h a v e  s e t t l e d  a  s e r i e s  o f  n e g l i g e n c e  c l a i m s  
s h o r t  o f  t r i a l  t o  a v o i d  a  n e g l i g e n c e  j u d g m e n t .

S e c o n d ,  t h o s e  o f  u s  w h o  p u t  o u r s e l v e s  f o r w a r d  a s  
p r o f e s s i o n a l s ;  t a k e  p e o p l e s '  p r o b l e m s  i n t o  o u r  h a n d s ;  s o l i c i t  
p u b l i c  t r u s t  b y  o u r  v e r y  p r e s e n c e  a n d  s t a t u s  w i t h i n  t h e  c o m m u n i t y ,  
h a v e  a n  o b l i g a t i o n  t o  i n s u r e  a g a i n s t  e r r o r s  w e  m a y  m a k e  i n  
d i s c h a r g i n g  o u r  p r o f e s s i o n a l  d u t i e s .  A  p r o f e s s i o n a l  w h o  h o l d s  
h i m s e l f  o r  h e r s e l f  o u t  t o  t h e  p u b l i c  a s  c o m p e t e n t  i n  a n  a r e a  s h o u l d  
b a c k  t h a t  r e p r e s e n t a t i o n  w i t h  m a l p r a c t i c e  i n s u r a n c e ,  r e g a r d l e s s  o f  
w h e t h e r  h e  o r  s h e  h a s  b e e n  t h e  s u b j e c t  o f  a  n e g l i g e n c e  j u d g m e n t .

D e s p i t e  t h e s e  c o n c e r n s ,  w e  u r g e  p a s s a g e  o f  s o m e  l e g i s l a t i o n  
r e q u i r i n g  m a n d a t o r y  l i a b i l i t y  i n s u r a n c e  f o r  p r o f e s s i o n a l s .  T h e  
l i m i t s  p r o p o s e d  i n  t h e  p r e s e n t  f o r m  o f  H B  3 0 2  a r e  c e r t a i n l y  b e t t e r  
t h a n  n o t h i n g ,  b u t  i n a d e q u a t e ,  n o n e t h e l e s s .

T



L e B o e u f ,  L a m b ,  L e i b y  6* M a c R a e
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

NEW YORK. NY
EASTERN U.S.: 5 2 0  M a d i s o n  A v e n u e  

N e w  Y o r k , N Y  1 0 0 2 2 LOS ANGELES. CA 
SALT LAKE CITY. UT

WESTERN U.S.:

WASHINGTON. DC (312) 715 -8000  
FACSI Ml LE: (212) 715-8500  

TELEX: 423-416 (OR) 1561363
ALBANY. NY SAN FRANCISCO. CA
BOSTON, MA 
HARRISBURG, PA SOUTHERN U.S.

EUROPEAN COMMUNITY: BRUSSELS. BELGIUM AND LONDON. ENGLAND
DIRECT DIAL

JACKSONVILLE, FLHARTFORD.CT RALEIGH. NCNEWARK. NJ
( 2 1 2 )  7 0 2 - 1 3 9 3

M a y  2 2 ,  1 9 9 1

B Y  F A C S I M I L E  AND REGULAR  M A I L

R e p r e s e n t a t i v e  D a v e  D o n l e y  
J u d i c i a r y  C o m m i t t e e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  A l a s k a  H o u s e  B i l l  3 0 2

D e a r  R e p r e s e n t a t i v e  D o n l e y :

O u r  f i r m  i s  p r i v i l e g e d  t o  s e r v e  a s  U n i t e d  S t a t e s
G e n e r a l  C o u n s e l  t o  U n d e r w r i t e r ' s  a t  L l o y d ' s ,  L o n d o n  a n d  t o  a l s o  
r e p r e s e n t  a  n u m b e r  o f  o t h e r  a l i e n  i n s u r e r s  p r i n c i p a l l y  l i c e n s e d  
i n  t h e  L o n d o n  m a r k e t .  O u r  c l i e n t s  a r e  e l i g i b l e  t o  w r i t e  s u r p l u s  
l i n e s  i n s u r a n c e  o n  A l a s k a  r i s k s  a n d  h a v e  l o n g  b e e n  a c t i v e  
p a r t i c i p a n t s  i n  y o u r  s t a t e ' s  s u r p l u s  l i n e s  m a r k e t p l a c e .

I n  i t s  o r i g i n a l  f o r m ,  t h e  c a p t i o n e d  b i l l  w o u l d  h a v e
l i m i t e d  t h e  p r o c u r e m e n t  o f  m a l p r a c t i c e  c o v e r a g e  t o  t h e  l i c e n s e d  
m a r k e t .  W e  w e r e  s u r p r i s e d  a n d  s o m e w h a t  a l a r m e d  b y  t h i s  p r o p o s a l ,  
p a r t i c u l a r l y  s i n c e  m a l p r a c t i c e  c o v e r a g e  i s  f r e q u e n t l y  t h e  v e r y  
t y p e  o f  h a r d  t o  p l a c e  r i s k  w h i c h  m o s t  r e q u i r e s  a c c e s s  t o  t h e  n o n ­
a d m i t t e d  m a r k e t  t h r o u g h  t h e  s u r p l u s  l i n e s  l a w .  T h u s ,  t h i s  b i l l ,  
a s  p r o p o s e d ,  c o u l d  h a v e  c r e a t e d  a n  a r t i f i c i a l  c a p a c i t y  s h o r t a g e  
f o r  m a l p r a c t i c e  c o v e r a g e  a s  w e l l  a s  s e v e r i n g  w e l l  e s t a b l i s h e d  
m u t u a l l y  b e n e f i c i a l  r e l a t i o n s h i p s  b e t w e e n  A l a s k a  r e s i d e n t s  
r e q u i r i n g  m a l p r a c t i c e  c o v e r a g e  a n d  s u r p l u s  l i n e s  i n s u r e r s .



2 2 ,  1 9 9 1  
P a g e  2

F o r t u n a t e l y ,  t h i s  b i l l  w a s  s u b s e q u e n t l y  a m e n d e d  i n  t h e  
H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  a n d  c u r r e n t l y  r e a d s  t h a t  t h e  
c o n c e r n e d  c o v e r a g e  m a y  b e  p r o c u r e d  f r o m  " a n  i n s u r e r  e l i g i b l e  t o  
d o  b u s i n e s s  i n  A l a s k a . "  W e  h a v e  b e e n  a d v i s e d  b y  a  C o m m i t t e e  A i d  
t o  t h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  t h a t  t h e  i n t e n t  o f  t h e  
a m e n d m e n t  i s  t o  c l a r i f y  t h a t  m a l p r a c t i c e  c o v e r a g e  m a y  b e  p r o c u r e d  
f r o m  t h e  s u r p l u s  l i n e s  m a r k e t  a s  p r o v i d e d  f o r  i n  t h e  A l a s k a  
s u r p l u s  l i n e s  l a w .

W h i l e  w e  a r e  g r a t e f u l  f o r  t h i s  r e c o g n i t i o n  t h a t  
m a l p r a c t i c e  c o v e r a g e  m a y  s t i l l  b e  p r o c u r e d  f r o m  s u r p l u s  l i n e s  
i n s u r e r s  i n  a n  a p p r o p r i a t e  c a s e ,  w e  r e m a i n  c o n c e r n e d  t h a t  t h e  
t r u e  i n t e n t  o f  t h i s  b i l l ,  e v e n  a s  a m e n d e d ,  m a y  n o t  b e  
s u f f i c i e n t l y  c l e a r  f r o m  t h e  l a n g u a g e  o f  t h e  b i l l  t o  a v o i d  
u n d e s i r a b l e  m i s u n d e r s t a n d i n g .  I n  t h e  i n t e r e s t  o f  c l a r i t y ,  w e  
r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  c o n s i d e r  r e m o v i n g  t h e  w o r d s  
" i n s u r e r  e l i g i b l e "  f r o m  l i n e  s e v e n  o f  t h e  b i l l  a n d  i n s e r t  i n s t e a d  
t h e  f o l l o w i n g :  " a n  i n s u r e r  a u t h o r i z e d  t o  d o  b u s i n e s s  i n  t h i s
s t a t e  o r  a n  e l i g i b l e  s u r p l u s  l i n e s  i n s u r e r . "  W e  b e l i e v e  t h i s  
a m e n d m e n t  w o u l d  e f f e c t i v e l y  p r e v e n t  a n y  p o s s i b l e  f u t u r e  
m i s u n d e r s t a n d i n g s .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  m a t t e r .  I f  
y o u  h a v e  a n y  q u e s t i o n s  o r  d e s i r e  a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  
d o  n o t  h e s i t a t e  t o  c o n t a c t  u s .

S i n c e r e l y ,

I  \ H L h j  f y y j i A A x jJ i
N a n c y  E i J M e r r i l l  
A d m i s s i o n  P e n d i n g

N E M / t c



STATE OF A LA SK A  
1992 LEGISLATIVE SESSION
Revision Date. P2//,2/?2______________________

Title: Relating to malpractice insurance for certain

FISCAL NOTE BELL N O . CSHB 302CL&C)

persons who are in a regulated occupation or profession

Sponsor: House Labor & Commerce___________

Requestor: House Judiciary_____________________

Department A ffected: Commerce & Economic Development

BRU: Occupational Licensing__________________________________

Component: Administration___________________________________

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands o f  Dollars)

OPERATING FY  93 FY 94 FY 95 F Y  96 FY  97 FY  98

PERSONAL SERVICES 41.2 41.2 41.2 41.2 41.2 41.2

TRAVEL 5.0 5.0 5.0 5.0 5.0 5.0

CONTRACTUAL 5.0 5.0 5.0 5.0 5.0 5.0

SUPPLIES 1.0 1.0 1.0 t.O 1.0 1.0

EOUEPMENT 5.8 0.0 0.0 0.0 0.0 0.0

LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0

GRANTS. CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0

MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 58.0 52.2 52.2 52.2 52.2 52.2

CAPITAL 0.0 0.0 0.0 0.0 0.0 ? 0.0
7

REVENUE 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands o f  D ollars)

GENERAL FUND 58.0 52.2 52.2 52.2 52.2 52.2

FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0

OTHER 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 58.0 52.2 52.2 52.2 52.2 52.2

POSITIONS:

FULL-TIM E 1.0 1.0 1.0 1.0 1.0 1.0

PART-TIM E 0.0 0.0 0.0 0.0 0.0 0.0

TEM PORARY 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of current year Impact: . None

ANALYSIS: (Attach a separate page if necessary)
The bill establishes a malpractice insurance requirement for licensees, if judgement has been 
entered against the licensee for civil damages resulting from an act or omission arising out of 
the person’s occupation or profession.

Prepared By: Jennifer Strickldc Phone: 465-2144

D iv isio n : Occupational Licensing______________________________________ D ate: 02 /12 /92_______________________

Approved b y  Commissioner: Glenn A. Olds_____ L ______________________________________________________________

A gen cy : Commerce & Economic Development /______________  Date:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies). 

Rev 10/90 Page 1 o f__ 2_



C O N T IN U A T IO N  O F  F I S C A L  NOTE A N A L Y S I S  -  C SH B  3 0 2  (L&C)

C S H B  3 0 2 ( L & C )  r e q u i r e s  t h e  d i v i s i o n  t o  a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  
t h e  m i n i m u m  m a l p r a c t i c e  i n s u r a n c e  r e q u i r e m e n t s  f o r  e a c h  r e g u l a t e d  
o c c u p a t i o n  o r  c o m p l y  w i t h  t h e  r e q u i r e m e n t  t h a t  a  c o p y  o f  t h e  j u d g m e n t  
a n d  p r o o f  o f  t h e  m a l p r a c t i c e  i n s u r a n c e ,  o r  a  c o p y  o f  t h e  s a t i s f a c t i o n  
o r  s e t t l e m e n t  o f  t h e  j u d g e m e n t  b e  s u b m i t t e d  t o  t h e  d i v i s i o n  w i t h i n  4 5  
d a y s  a f t e r  t h e  j u d g m e n t  i s  e n t e r e d .

T h e  d i v i s i o n  c u r r e n t l y  l i c e n s e s  3 3  o c c u p a t i o n s  a n d  p r o f e s s i o n s  i n  o v e r  
a  h u n d r e d  s e p a r a t e  l i c e n s i n g  c a t e g o r i e s .  ^ i n c e  t h e  b i l l  r e q u i r e s  t h e  
d i v i s i o n  t o  e s t a b l i s h  m i n i m u m  m a l p r a c t i c e  r e q u i r e m e n t s  f o r  e a c h  
r e g u l a t e d  o c c u p a t i o n  o r  p r o f e s s i o n ,  t h e  d i v i s i o n  a n t i c i p a t e s  t h a t  a  
g r e a t  a m o u n t  o f  s t a f f  t i m e  a n d  e f f o r t  w i l l  b e  n e e d e d  t o  c o o r d i n a t e  
w i t h  t h e  d i v i s i o n  o f  r i s k  m a n a g e m e n t ,  t h e  i n s u r a n c e  c o m p a n i e s ,  a n d  
e a c h  o c c u p a t i o n  o r  p r o f e s s i o n  i n  e s t a b l i s h i n g  m i n i m u m  m a l p r a c t i c e  
i n s u r a n c e  r e q u i r e m e n t s  f o r  e a c h  l i c e n s i n g  c a t e g o r y ,  b y  r e g u l a t i o n s .  
T h i s  f i s c a l  n o t e  t h e r e f o r e  a d d r e s s e s  t h e  f u n d i n g  n e e d e d  t o  c a r r y  o u t  
t h e  p r o v i s i o n s  o f  t h e  b i l l .

P e r s o n a l  S e r v i c e s  $ 4 1 . 2

1  -  R e g u l a t i o n s  S p e c i a l i s t  I ,  R a n g e  1 3 A ,  G G U  
1 2  m o n t h s

. . . . . f’T h \ s  p o s i t i o n  w i l l  b e  r e s p o n s i b l e  t o  c o o r d i n a t e  t h e  e f f o r t s  i n  
e s t a b l i s h i n g  t h e  m i n i m u m  m a l p r a c t i c e  i n s u r a n c e  r e q u i r e m e n t s  f o r ' e a c h  
o f  t h e  3 3  o c c u p a t i o n s  a n d  p r o f e s s i o n s ,  f o r  e a c h  l i c e n s i n g  c a t e g o r y .

T r a v e l  5 . 0

T h i s  f u n d i n g  w i l l  p r o v i d e  t r a n s p o r t a t i o n  f o r  t h e  R e g u l a t i o n s  
S p e c i a l i s t  t o  c o o r d i n a t e  w i t h  i n s u r a n c e  c o m p a n i e s ,  l i c e n s e e s ,  a n d  t o  
h o l d  t h e  n e c e s s a r y  p u b l i c  h e a r i n g s  o n  t h e  p r o p o s e d  r e g u l a t i o n s  
t h r o u g h o u t  t h e  S t a t e .

C o n t r a c t u a l  S e r v i c e s  5 . 0

T h i s  f u n d i n g  w i l l  c o v e r  p r i n t i n g  a n d  a d v e r t i s i n g  o f  t h e  r e g u l a t i o n s  
p r o j e c t ,  c o m m u n i c a t i o n s  e x p e n s e s ,  a n d  h e a r i n g  e x p e n s e s  f o r  s u s p e n s i o n  
o f  a  l i c e n s e  i n  a c c o r d a n c e  w i t h  S e c t i o n  0 8 . 0 2 . 0 4 0 ( b ) .

S u p p l i e s  1 . o

T h i s  f u n d i n g  w i l l  p r o v i d e  d a i l y  o p e r a t i n g  s u p p l i e s  f o r  t h e  R e g u l a t i o n s  
S p e c i a l i s t  p o s i t i o n .

E q u i p m e n t  ( o n e - t i m e  c o s t s )  5 . 8

T h i s  f u n d i n g  w i l l  p r o v i d e  o n e - t i m e  e q u i p m e n t  c o s t s  f o r  t h e  R e g u l a t i o n s  
S p e c i a l i s t  p o s i t i o n .

TOTAL: $ 5 8 . 0

Page 2 o f  2
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(7)
Date Referred: May 14, 1991

Date of Committee Action: 2

The JUDICIARY Committee considered:

O u s e  c o m m i t t e e  r e p o i  '■
FURTHER REFERRALS: Finance

HB 302

HOUSE BILL NO. 302 REQUIRE PROFESSIONAL LIABILITY INSURANCE

"An Act relating to malpractice insurance for certain persons who are in a regulated occupation or profession."

RECOMMENDATIONS: . .
be replaced w ith________C-o Cju d ) X j h e  same title 

_ [  ] a new title

[ ] have attached amendments(s) 

T>£do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to th e____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^  APPROVES PREVIOUS:

J > f fiscal impact ouwC^'c? /■ &/9>n [ ] fiscal note(s)______

[ ] zero fiscal note___________________________  [ ] zero fiscal note(s)__

(Dept/Due)



A L A S K A  S T A T E  L E G I S L A T U R E  

DISTRICT E L E V E N  

S E A T  A

R e p r e s e n t a t i v e  D a v e  D o n l e y

3111 “C” STREET, SUITE 450 
A N C H O R A G E ,  A L A S K A  99503 

(907) 561-7629 (FAX) 562-4376

ALASKA LANDINGS • BENTZEN • BIRCHWOOD • CHESTER CREEK • HEATHER MEADOWS • LINCOLN TARK • MIDTOWN • NORTHSTAR 
N'ORTHWOOD • ROMIG • ROOSEVELT PARK • SPENARD • THOMPSON • TURN AGAIN • WINDCMERE • WOODLAND PARK

CSHB 3 0 2 (JUD) -  MALPRACTICE INSURANCE FOR PROFESSIONALS

CSHB 302 (JUD) r e q u i r e s  a p e r s o n  who i s  i n  an o c c u p a t i o n  o r  
p r o f e s s i o n  r e g u l a t e d  by th e  s t a t e  un der  T i t l e  8 t o  have 
m a lp r a c t i c e  in s u r a n c e  i f :

(1 )  judgm ent has b e e n  e n t e r e d  a g a i n s t  th e  p e r s o n  f o r  
c i v i l  damages; ,  ,

(2 )  th e  damages r e s u l t e d  from  an a c t  o r  o m is s io n  
a r i s i n g  o u t  o f  th e  p e r s o n ' s  o c c u p a t i o n  o r  p r o f e s s i o n ;  and

(3 )  th e  judgm ent h/\s n o t  b een  s a t i s f i e d  o r  th e  p a r t i e s  
t o  th e  judgm ent have  n o t  e n t e r e d  i n t o  a s e t t le m e n t  
agreem ent.

The D i v i s i o n  o f  O c c u p a t io n a l  L i c e n s i n g  s h a l l  suspen d  th e  
l i c e n s e  o f  a p e r s o n  who f a i l s  w i t h i n  45 days t o  p r o v i d e :

(1 ) a cop y  o f  th e  ju d gm en t and p r o o f  o f  r e q u i r e d  
in s u r a n c e ; o r

(2 )  a cop y  o f  th e  s a t i s f a c t i o n  o r  s e t t l e m e n t  o f  th e  
j  udgm ent.
The l i c e n s e  i s  su sp en d ed  u n t i l  p r o o f  o f  in s u r a n c e ,  
s a t i s f a c t i o n  o f  th e  ju d g m e n t ,  o r  s e t t l e m e n t  i s  p r o v id e d .

The d i v i s i o n  s h a l l  a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  minimum 
in s u r a n c e  re q u ir e m e n ts  f o r  ea ch  r e g u l a t e d  o c c u p a t i o n .

A c o u r t  e n t e r in g  a m a l p r a c t i c e  ju d gm en t a g a i n s t  a p e r s o n  
i n  a r e g u la t e d  o c c u p a t i o n  must fo r w a r d  a cop y  o f  th e  
judgm ent t o  th e  d i v i s i o n .

An in s u r e r  who p r o v id e s  m a l p r a c t i c e  in s u r a n c e  c o v e r a g e  t o  a 
l i c e n s e d  p r o f e s s i o n a l  s h a l l  p r o v i d e  n o t i c e  to  th e  d i v i s i o n  
i f  th e  p o l i c y  i s  c a n c e l l e d  o r  n o t  ren ew ed .

The in s u r a n c e  r e q u ir e m e n t  d o e s  n o t  a p p ly  t o  a p e r s o n  who:
(1 ) i s  r e q u i r e d  t o  h ave  in s u r a n c e  o r  t o  p r o v id e  a bond 

as a c o n d i t i o n  o f  l i c e n s i n g ;
(2 )  i s  no l o n g e r  em p loy ed  i n  th e  o c c u p a t i o n  o r  

p r o f e s s i o n ;  o r
(3 ) i s  l i c e n s e d  in  a p r o f e s s i o n  o r  o c c u p a t i o n  t h a t  i s  

u n r e la t e d  t o  th e  p r o f e s s i o n  o r  o c c u p a t i o n  o u t  o f  w h ich  th e  
judgm ent a r o s e .

CHAIRMAN 
JUDICIARY COMMITTEE

V ICE  CHAIRMAN
REGULATION REVIEW COMMnTEE

SECTIONAL ANALYSIS
MEMBER 

RULES COMMITTEE 
LABOR AND COMMERCE COMMITTEE

JUNEAU OFFICE 
(During Legislative Session January through May)

P.O. BOX V, JUNEAU, ALASKA 99811 • (907) 465-3892 (FAX) 463-5661 •<$£&> «
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F IS C A L  N O TE

'

S T A T E  OF A L A S K A  B IL L  NO. H8 302 
1991 L E G IS L A T IV E  S E S S IO N

Revision Date: Department Affected: Commerce & Economic Dev. 

Title: An Act re la t in q  to m alD ractice  BRIJ: OccuDational L icen sing  

..insurance fo r  c e rta in  p e r s o n s . . . .  Component: ..A d m in istra tio n  

Snnnsnr House J u d ic ia rv

Requestor: House Labor & Commerce CON1PONENT SEFUAL NO. 0 3 5 6

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES 41.2 41.2 41.2 41.2 41.2 41.2

TRAVEL 5.0 cn o 5 .0 5.0 5.0 5.0

CONTRACTUAL 5.0 5.0 .5 .0 5.0 . _5.0 5.0
SU PPLIES 1.0 1.0 1.0 1.0 1.0 1.0

EQUIPMENT 5.8

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 58.0 52.2 52.2 52.2 52.2 52.2

CAPITAL

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 58.0 52.2 52.2 52.2 52.2 52.2

FEDERAL FUNDS

OTHER

TOTAL 58.0 52.2 52.2 52.2 52.2 52.2

POSITIONS:

FULL-TIME 1 1 1 1 1 1

PART-TIM E 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.)

The b i l l  e s ta b lish e s  a m a lp ractice  insurance requirem ent fo r  l ic e n s e e s , : f  judgment 
has been entered a g a in st the lic e n se e  fo r  c i v i l  damages re su lt in g  from an a c t or 
om ission a r is in g  out o f the p e rso n 's occupation or p ro fe ss io n . (Continued on a tta ch e d .)

Prpparpd Rv- J e n n ife r  S t r i c k le r ,  Admin. O f f ic e r  Phonp- 465-2144 

Division: Occupational L icen sin q  C J fo c  ___ _ nate- Mav 1991

Apprnvprt hy Commissioner Glenn A. Olds , 

Anpnry: Commerce and Economic Development Date- ^ ' 2 *

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).



CONTINUATION OF F IS C A L  NOTE A N A L Y S IS  -  HB 3 0 2

HB 302 requires the division to adopt regulations establishing the 
minimum malpractice insurance requirements for each regulated occupation 
or profession; and to suspend a license for one year i f  a licensee fails  
to comply with the requirement that a copy of the judgment and proof of 
the malpractice insurance, or a copy of the satisfaction or settlement 
of the judgement be submitted to the division within 45 days after the 
judgment is entered.

The division currently licenses 31 occupations and professions in over 
a hundred separate licensing categories. Since the b i l l  requires the 
division to establish minimum malpractice requirements for each regulated 
occupation or profession, the division anticipates that a great amount 
of staff  time and effort w ill be needed to coordinate with the division 
of risk management, the insurance companies, and each occupation or 
profession in establishing minimum malpractice insurance requirements for 
each licensing category, by regulations. This fiscal note therefore 
addresses the funding needed to carry out the provisions of the b i l l .

Personal Services $ 41.2

1 - Regulations Specialist I,  Range 13A, GGU 
12 months

This position w ill be responsible to coordinate the efforts in establishing 
the minimum malpractice insurance requirements for each of the 31 occupatioi 
and professions, for each licensing category.

Travel 5.0

This funding will provide transportation for the Regulations 
Specialist to coordinate with insurance companies, licensees, and 
to hold the necessary public hearings on the proposed regulations 
throughout the State.

Contractual Services 5.0

T h i s  f u n d i n g  w i l l  c o v e r  p r i n t i n g  a n d  a d v e r t i s i n g  o f  t h e  r e g u l a t i o n s  
p r o j e c t ,  c o m m u n i c a t i o n s  e x p e n s e s ,  a n d  h e a r i n g  e A p e n s e s  f o r  s u s p e n s i o n  
o f  a  l i c e n s e  i n  a c c o r d a n c e  w i t h  S e c t i o n  08.02.040(b).

Supplies 1.0

This funding will provide daily operating supplies for the Regulations 
Specialist position.

Equipment (one-time costs) 5.8

This funding will provide one-time equipment costs for the Regulations 
Specialist position.

TOTAL: $ 5 8 .0



/ STATE OF ALASKA
1991 LEGISLATIVE SESSION

I • FISCAL NOTE { ' }
No. 1

Bill Version: CSHB 3 0 2 (L&C)  

(H) Publish Date: 5 / 1 4 / 9 1

Revision Date: ■ _________ _______
Title: An Act relating to malpractice
insurance for certain persons...

Department Affected: Commerce & Economic Dev.
BRU:  Occupational Licensing___________
Component: Admini strati on

Requestor: House Labor & Commerce COMPONENT SERIAL NO. 0 3 5 6

Expenditures/Revenues: (Thousands of Dollars)

CAPITAL

Estimate of current year impact: None

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 41.2 41.2 41.2 41.2 41.2 41.2
TRAVEL 5.0 5.0 5.0 5.0 5.0 5.0
CONTRACTUAL 5.0 5,0 5.0 5.0 . . 5.0 5.0
SUPPLIES 1.0 1.0 1.0 1.0 1.0 1.0
EQUIPMENT 00

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 58.0 52.2 52.2 52.2 52.2 52.2

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 58.0 52.2 52.2 52.2 52.2 52.2
FEDERAL FUNDS

OTHER
TOTAL 58.0 52.2 52.2 52.2 52.2 52.2

POSITIONS:

FULL-TIME 1 1 1 1 1 1
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
The b ill  establishes a malpractice insurance requirement for licensees, i f  judgment 
has been entered against the licensee for c iv il damages resulting from an act or 
omission arising out of the person's occupation or profession. (Continued on attached.)

Prepared By: 
Division: _

Jennifer Strickler, Admin. Officer 

Occupational Licensing

Glenn A. Olds
T

Approved by Commissioner.
Agency: Commerce and Economic Development

Phone: 
Date: .

465-2144

May 6. 1991

Date:

Distribution (by preparer): Leg is la tive  Requestor, OM B, & Impacted A g e n cy (ie s).

Rev 10/90



HB 302 requires the di,vision to adopt regulations establishing the 
minimum malpractice insurance requirements for each regulated occupation 
or profession; and to . :spend a license for one year i f  a licensee fails  
to comply with the requirement that a copy of the judgment and proof of 
the malpractice insurance, or a copy of the satisfaction or settlement 
of the judgement be submitted to the division within 45 days after the 
judgment is entered.

The division currently licenses 31 occupations and professions in over 
a hundred separate licensing categories. Since the b ill  requires the 
division to establish minimum malpractice requirements for each regulated 
occupation or profession, the division anticipates that a great amount 
of staff time and effort w ill be needed to coordinate with the division 
of risk management, the insurance companies, and each occupation or 
profession in establishing minimum malpractice insurance requirements for 
each licensing category, by regulations. This fiscal note therefore 
addresses the funding needed to carry out the provisions of the b il l .

Personal Services $ 41.2

1 - Regulations Specialist I, Range 13A, GGU 
12 months

This position w ill be responsible to coordinate the efforts in establishing 
the minimum malpractice insurance requirements for each of the 31 occupations 
and professions, for each licensing category.

Travel 5.0

This funding w ill provide transportation for the Regulations 
Specialist to coordinate with insurance companies, licensjes, and 
to hold the necessary public hearings on the proposed regulations 
throughout the State.

Contractual Services 5.0

This funding w ill cover printing and advertising of the regulations 
project, communications expenses, and hearing expenses for suspension 
of a license in accordance with Section 08.02.040(b).

Supplies 1.0

This funding w ill provide daily operating supplies for the Regulations 
Specialist position.

Equipment (one-time costs) 5.8

This funding w ill provide one-time equipment costs for the Regulations 
Specialist position.

TOTAL: $ 58.0
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FURTHER REFERRALS

C H A IR M A N 'S  S IG N A T U R E

HOUSE B IL L  NO. 303 C R IM IN A L  APPEALS

"An  A c t relating to the state’s righ t to appeal in crim inal cases; relating to sentence appeals from  sentences 
imposed by the district court; amending Rule 202 o f the Alaska Rules o f Appellate Procedure; and provid ing 
fo r an effective date."

[ v f  the same title  
_______________ I ] a new title

RECOMMENDATIONS; ^  .
be replaced w ith ___________C S H  3 # 3
[  1 have attached amendments(s) 
[ \ / ]  do pass 
[ ] do not pass 
[ ]  no recomrriendations 
[ ] ind iv idua l recommendations 
[  ]  additional referral to th e ___ Committee

ADOPTS: letter o f  Intent

ATTACHES NEW  FISCAL NOTE(s):

[ ] fisca l impact  ___________________

APPROVES PREVIOUS:

[ ] fiscal no te(s)_______

( z )  [ A  zero fiscal note 2 / Ul* / [ ] zero fiscal note(s)

(DqX/Dtfe)

SIGNING DQ PASS

Date o f  Committee Action:

The JU D IC IAR Y  Committee considered: H B  303

Date Referred: A p ril 26, 1991



'  STATE OF ALASKA 
1992 LEGISLATIVE SESSION

. ■ jjg BILL NO. HB 303

Revision Date:___________________________________
Title: "An Act relating to the State's right to appeal in criminal
cases. . _______________________________________
Sponsor: House Judiciary___________________________

Department Affected: Administration
BRU: Public Defender Agency
Component: Public Defender Agency

Requestor: House Judiciary COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 1 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS: ^
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact:,
ANALYSIS: (Attach a separate page if necessary.)
The fiscal impact of this bill depends entirely on the numbers of cases where review was previously denied, which now must be heard by the 
appellate courts. It is doubtful that there are any such cases. The appellate courts rarely have denied discretionary review to the State.

Prepared by: John Salemi. Public Defender | /  Phone: 279-7541
Division: Public Defender Agency I /  Date: February 3,1992

Aorjroved by Commissioner: Nancy Bear UseJ wAgency: Administration & Date: /?-*—

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor. OMB/DBR, Gov. Legis. 0!c„ & Impacted Agency(ies).

Rev 10/07/91 Page 1 ol 1



y*y").r * . FISCAL NOTE

STATE OF ALASKA •
1992 LEGISLATIVE SESSION

Revision D o t e :  ;  Department A ffec ted : D e p a r t m e n t  of L a w

Tide: "A n  Act r e l a t i n g  to the s t a t e ' s  BRU: P r o s e c u t i o n _________________ _________

right to ap p e a l  in c r i m i n a l  c a s e s . . . "

Spon so r: Ho us e J u d i c i a r y  C o m m i t t e e

Requestor: House J u d i c i a r y  C o m m i t t e e

Component: _A1L

COMPQNENT SERIAL NO . T

EXPENDITURES/REVENUES: (Thousands of Do liars) 85 t h r o u g h  91

OPERATING FY 9 3 FY 3 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS •
M ISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dotors)
GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
FUND SOURCE :
TOTAL

POSIT IONS :
FULL-T1ME - 0 - - 0 - - 0 - - 0 - - 0 - - o -  !
PART-TIME
TEMPORARY

Estimate o f  current year impact:
ANALYSIS : (Attach a separate page if necessary .)

P l e a s e  see the a t t a c h e d  analysis,

{thJi cJl
Prepared By: 
D ivision: _

R i c h a r d  I. P e g u e s / / D i r e c t o r  

A d m i n  isr<

Approved by Comm issioner 
Agency: _________ D e p a r t m e n t  of L a w

m in is i x a 5 e A l A ^

• . C h a r l e s  E. d a le , Attorne'

Phone: 
Date:

A t t o r n e y  G e n e r a l

4 6 5 - 3 6 7 2

.T arm a t v  7 1 , 1 2 3 2 .

Date: J a n u a r y  21, 1992

Dwtriburtjon {by p rep a /a r ): L eg . F in .. LagM laciva S p on a o r. R*q i> *atc r, OM B/DBR . G ov . L « g a . O fc . . & Im pac lad  A g ency !'** ).
R « v  1 0 /7  .'31 Paga 1  o f 2



C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS

F o r  B i l l / R e s o l u t i o n  N o .   H B  3 0 3

T h i s  b i l l  a m e n d s  A S  2 2 . 0 7 ,  A S  2 2 . 1 0 ,  A S  2 2 . 1 5 ,  a n d  
r e p e a l s  R u l e  2 0 2 ( c ) ,  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  
p r o v i d e  t h a t  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s  i s  
l i m i t e d  b y  t h e  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  c o n t a i n e d  i n  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a s k a  C o n s t i t u t i o n .  E x i s t i n g  
l a w  l i m i t s  t h i s  r i g h t  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  
i n d i c t m e n t  o r  i n f o r m a t i o n  o r  t o  a p p e a l  a  s e n t e n c e  o n  t h e  g r o u n d  i t  
i s  t o o  l e n i e n t .  T h e  e f f e c t  o f  g r a n t i n g  b r o a d e n e d  a p p e a l s  r i g h t s  t o  
t h e  s t a t e  w i l l  b e  t o  p e r m i t  i t  t o  t e s t  e v i d e n t i a r y  r u l i n g s  t h a t  a r e  
a d v e r s e  t o  t h e  s t a t e ' s  c a s e  a t  t h e  o u t s e t .  C u r r e n t l y ,  t h e  s t a t e ' s  
o n l y  o p p o r t u n i t y  t o  t e s t  e v i d e n t i a r y  r u l i n g s  i s  w h e n  a  d e f e n d a n t  
a p p e a l s  a  r u l i n g  a d v e r s e  t o  t h e  d e f e n s e  a n d  t h e  s t a t e  g e t s  t o  
r e s p o n d .

A lth ou g h  t h e r e  w i l l  be some in c r e m e n t a l  c o s t  when th e  
s t a t e  e l e c t s  t o  a f f i r m a t i v e l y  b r in g  an e v i d e n t i a r y  a p p e a l ,  i t  w i l l  
c e r t a i n l y  be  more e f f i c i e n t  than  t h e  c u r r e n t  system  w here we must 
w a i t  f o r  a d e f e n s e  a p p e a l  b e f o r e  e v id e n c e  i s s u e s  a r e  f i n a l l y  
r e s o l v e d .

page 2____ o f   2



y & o v w t o f  p . o . b o x v  .

House Jud ic ia ry C om m ittee  j u n ^ A t e b  99811
Chairm an Dave Donley (907)465-4990

(907)465-4712

A L L O W I N G  S T A T E  T O  A P P E A L  I N  C R I M I N A L  C A S E S

H B  3 0 3  e n l a r g e s  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  

c a s e s  b y  g i v i n g  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t  t o  a p p e a l  a s  h a v e  

f e d e r a l  p r o s e c u t o r s .  U n l i k e  A l a s k a  l a v ;  w h e r e  t h e  r i g h t  o f  t h e  

p r o s e c u t i o n  t o  a p p e a l  i s  l i m i t e d  b y  s t a t u t e  ( A S  2 2 . 0 7 . 0 2 0  a n d  A S  

2 2 . 1 0 . 0 2 0 ) ,  t h e  r i g h t  o f  f e d e r a l  p r o s e c u t o r s  t o  a p p e a l  e r r o n e o u s  

d e c i s i o n s  i s  l i m i t e d  o n l y  b y  c o n s t i t u t i o n a l  d o u b l e  j e o p a r d y  

p r o v i s i o n s .  A  c o p y  o f  t h e  f e d e r a l  s t a t u t e  i s  a t t a c h e d .

L i k e  a l l  h u m a n  i n s t i t u t i o n s ,  o u r  c r i m i n a l  j u s t i c e  s y s t e m  

i s  n o t  p e r f e c t  a n d  j u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  I f  a  m i s t a k e  

i s  m a d e  i n  f a v o r _ o f  t h e  s t a t e ,  t h e  d e f e n d a n t  c a n  a p p e a l .  A  

c o n v i c t i o n  t h a t  w a s  w r o n g f u l l y  o b t a i n e d  w i l l  b e  r e v e r s e d  o n  a p p e a l .  

T h a t  i s  a s  i t  s h o u l d  b e ;  b a s i c  j u s t i c e  r e q u i r e s  n o  l e s s .  B u t ,  i f  

a  j u d g e  m a k e s  a  m i s t a k e  i n  f a v o r  o f  a  d e f e n d a n t ,  t h e  s t a t e  m a y  n o t  

b e  a b l e  t o  o b t a i n  a p p e l l a t e  r e v i e w  o f  t h e  e r r o n e o u s  d e c i s i o n s .  

C o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  d o  n o t  r e q u i r e  

t h a t  t h e s e  e r r o n e o u s  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  T h e  p r o p o s e d  

a m e n d m e n t  c h a n g e s  t h e  s t a t u t e s  t o  a l l o w  t h e  s t a t e  t o  a p p e a l  i n  

c i r c u m s t a n c e s  w h e r e  a n  e r r o r  h a s  b e e n  m a d e .



U n d e r  c u r r e n t  s t a t e  s t a t u t e s ,  i f  a  t r i a l  j u d g e  d i s m i s s e s  

a  c a s e  e r r o n e o u s l y ,  t h e  s t a t e  m u s t  f i l e  a  " p e t i t i o n  f o r  r e v i e w " ,  

n o t  a n  " a p p e a l " ,  w i t h  t h e  c o u r t  o f  a p p e a l s .  T h e  d i f f e r e n c e  i s  t w o ­

f o l d .

F i r s t ,  t h e  r i g h t  t o  " a p p e a l "  m e a n s  t h e  r i g h t  t o  h a v e  t h e  

c o u r t  h e a r  a  c a s e  a n d  c o n s i d e r  i t  o n  t h e  m e r i t s ;  t h e  c o u r t  c a n n o t  

r e f u s e  t o  h e a r  t h e  c a s e .  B u t  a  " p e t i t i o n  f o r  r e v i e w "  i s  a d d r e s s e d  

t o  t h e  c o u r t ' s  d i s c r e t i o n a r y  p o w e r  t o  r e v i e w  d e c i s i o n s  o f  t h e  t r i a l  

c o u r t ;  t h e  p e t i t i o n e r  m u s t  c o n v i n c e  t h e  c o u r t  t h a t  t h e r e  i s  s o m e  

g o o d  r e a s o n  t o  t a k e  t h e  c a s e ,  a s i d e  f r o m  t h e  f a c t  t h a t  t h e  j u d g e  

m a y  h a v e  m a d e  a  m i s t a k e .  T h e  c o u r t  c a n  d e n y  t h e  p e t i t i o n  b e c a u s e  

t h e  l e g a l  i s s u e  r a i s e d  i s  u n u s u a l ,  o r  b e c a u s e  t h e  i s s u e  i s  n o t  

l i k e l y  t o  r e c u r ,  o r  b e c a u s e  t h e  c o u r t  i s  t o o  b u s y ,  o r  f o r  a n y  o t h e r  

d i s c r e t i o n a r y  r e a s o n ,  w i t h o u t  e v e r  r e a c h i n g  t h e  m e r i t s  o f  t h e  t r i a l  

j u d g e ' s  d e c i s i o n .  T h a t  i s ,  t h e  t r i a l  n u d g e  c o u l d  b e  c l e a r l y  w r o n g  

t o  h a v e  d i s m i s s e d  c h a r g e s  i n  a  c r i m i n a l  c a s e ,  b u t  t h e  c o u r t  o f  

a p p e a l s  i s  n o t  r e q u i r e d  t o  d o  a n y t h i n g  t o  c o r r e c t  t h a t  w r o n g ,  e v e n  

i f  i t  c o m p l e t e l y  a g r e e s  w i t h  t h e  s t a t e ' s  l e g a l  a r g u m e n t .

S e c o n d ,  a  p e t i t i o n  f o r  r e v i e w  m u s t  b e  d r a f t e d  o n  v e r y  

s h o r t  n o t i c e .  I n  t h e  n o r m a l  a p p e a l  p r o c e s s ,  a  p e r s o n  h a s  3 0  d a y s  

f r o m  t h e  d a t e  o f  t h e  t r i a l  j u d g e ' s  d e c i s i o n  t o  f i l e  a  s i m p l e  

p l e a d i n g  s t a t i n g  t h e  p e r s o n  i n t e n d s  t o  a p p e a l .  T h e  r e c o r d  o n  

a p p e a l  i s  t h e n  p r e p a r e d .  A f t e r  t h e  r e c o r d  i s  c o m p l e t e d ,  t h e  p e r s o n  

h a s  a n  a d d i t i o n a l  3 0  d a y s  t o  f i l e  a  b r i e f .  T h i s  m e a n s  t h a t ,  a s  s.



p r a c t i c a l  m a t t e r ,  t h e  p e r s o n  h a s  s e v e r a l  m o n t h s  t o  r e s e a r c h  a n d  

d r a f t  a  b r i e f  b e f o r e  i t  m u s t  b e  f i l e d  w i t h  t h e  c o u r t .

T h e  p e t i t i o n  f o r  r e v i e w  p r o c e s s  i s  q u i t e  d i f f e r e n t .  T h e  

s t a t e  h a s  o n l y  1 0  d a y s  f r o m  t h e  t r i a l  j u d g e ' s  o r d e r  t o  d r a f t  a  

p e t i t i o n  t h a t  i n c l u d e s  a  s u f f i c i e n t l y  c o n v i n c i n g  a r g u m e n t  o n  t h e  

m e r i t s  o f  t h e  c a s e  t o  c o n v i n c e  t h e  c o u r t  o f  a p p e a l s  t h a t  t h e y  

s h o u l d  t a k e  t h e  c a s e  a n d  r e v e r s e  t h e  t r i a l  j u d g e ' s  d e c i s i o n .  T h i s  

1 0 - d a y  p e r i o d  w a s  d e s i g n e d  w i t h  i n t e r l o c u t o r y  — m i d - t r i a l  —  

a p p e a l s  i n  m i n d .  H o w e v e r ,  w i t h  m i d - t r i a l  a p p e a l s  t h e  p a r t i e s  a n d  

t h e  j u d i c i a l  s y s t e m  c a n n o t  a f f o r d  t h e  l u x u r y  o f  l e i s u r e l y  b r i e f i n g  

b e c a u s e  e v e r y o n e  n e e d s  t o  k n o w  q u i c k l y  w h e t h e r  t h e  c o u r t  o f  a p p e a l s  

i s  g o i n g  t o  i n t e r r u p t  t h e  t r i a l  t o  d e c i d e  t h e  l e g a l  i s s u e  i n v o l v e d .  

T h i s  f r a n t i c  p a c e  d o e s  n o t  m a k e  a  l o t  o f  s e n s e  w h e n  t h e  s t a t e  

a p p e a l s  a  f i n a l  o r d e r  i n  a  c a s e ;  b y  d e f i n i t i o n ,  a  f i n a l  o r d e r  

a d v e r s e  t o  t h e  s t a t e  e n d s  t h e  c a s e .  T h e r e  i s  n o  r e a s o n  t o  r u s h  t h e  

b r i e f i n g  s c h e d u l e  a f t e r  a  f i n a l  o r d e r  h a s  b e e n  e n t e r e d .



6 s CRIMES AND CRIMINAL PROCEDURE
N o w

The provisions of this section shall be liberally construed to effectuate its pur­
poses.
(A* amended Jan. 2 , 19?1, P o b .L  9 1 4 4 4 , TtOe III, J 14(a), 84 S l a t  1890.)

‘  1971 AtatwdmwL. First par. Pub.L. 91-644, 
{  14(a)(1), enacted prtmsion for appeal to a 
court o f  Appeal* from dacitkm. judgement, or order 
of district court dismissing as mdktmcnl or infor- 
a itk x j ai to any one or more counts, except that 
PC appeal xhall lie where d M b k  jeopardy prohib- 
Hx farther prosecution.

Second par. P ub.L  91^644. f  K a ) ( l ) ,  enacted 
provision for appeal to a court o f  appeal* from 
decision or order o f  district court suppressing or 
excluding evidence or requiring the return of 
Jetted property in a criminal proceeding, not 
mode after the defendant has been put m jeopardy 
(fid before the verdict o r  finding on an indictment 
or tnformaiion, if  the United States attorney certi. 
&ta to the district court that the appeal is not 
taken for purpose o f  delay and that the evidence is 
a aubsiantial proof o f  a fact materia) in the pro­
ceeding.

Such first and second pan, superseded former 
fir* eight pars. P an . one through foor bad 
provided far appeal from  district courts to Su­
preme Court from decision or judgment icnmg 
aside, or dismissing any indictment or informa­
tion, or any count thereof and from daciuoo 
irrcuing judgment o f  conviction for insufficiency 
c f  indictment or information, where such dcosioo 
or judgment v i s  based upon invalidity or con­
struct too o f thr statute upon which the indictment 
or information w u  founded sod for an appeal 
trow decision or judgment sustaining a motion in 
bar, where defendant had not been put in jeopar­
dy. P m . five through eight provided for appeal 
from diatrict courts to a court o f appeals where 

wont nu provisions far direct appeal to 
Supreme Court from decision or judgment sen tag 
anik. or dismissing any indictment o r  mfonna- 
Be*, or any count thereof and from decisicw 
arresting a judgment o f  conviction, and froea aft 
order, granting a m otion for return o f  sem d 
property or ■ motion to suppress evidence, made 
briber trial o f  a person charged with vrolsnoo o f  a 
Federal law, if the United States attorney certified 
*  the judge who granted the motion that the 
*ppcaj was not taken for purpose o f  dels; »ad 
that the evidence was a substantial proof o f the 
charge pending against the defendant.

Third par, Pub.L. 91-6+4, f  14(a)(2), a w W t -  
•1 within third par., form erly ninth, an appeal 
wjtiua thirty days after order has been rendered.
r'  Fourth par. Pub.L. 91 -644 , f  14(a), in rcrismg 
(tie provHiont. had the effect o f dmifnatiog tor- 
War tenth par. as fourth par.

^ Filth par. Pub.L. 91 -644 , f  14(a)(5). tubuitm- 
’■td at. a fifth par. provision far liberal construction 
wf this section for prior eleventh par. prortritm 
topecting remand o f  case by Supreme Court to 
woart o f appeals that should ha*t been taken to 
such oourt and treatment o f  the court's jurudic- 
don to hear and determine the cave m i f  the 
qppeal wr-rc so taken in the (Int trounce and for 
prior twelfth par. provision respecting centfieanwu 
cf case to Supreme Court that should have bom 
■tiica directly to such Court and treatment o f  the 
C tw i’s jurisdiction to hear and determine the 
'ha if the appeal were taken directly to such Coart.

Savings Prwvfcda*. Section 14(b) o f  P u h L  
91-644 providad that: T h e  amendments made by 
Ihb section [to this section) shall not apply with 
ropact to any criminal com begun in any district 
court before the effective date o f  tbit section (Jan. 
2, 1971),“

LegUIativ* H Utery. For legislative history and 
purpose o f  P u b .L  91-644, set 1970 U S. Code 
Cong, and Adtn. News, pi 3804.
Federal Practice aad Procedure

Appellate review
Arrest o f  judgment, see Wright: Criminal 2d 

i  374.
Criminal contempt proceedings, tea Wright: 

Criminal 2d {  7)5.
Decision setting aside or dismbaing indict­

ment or information, sec Wright: Criminal 
2d § 191.

Dismissal for unnecessary delay, « *  Wright: 
Criminal 2d j  114,

M otion for judgment o f  acquittal, tee Wright: 
Criminal 2d f  4 9 .

Search and seizure, *e* Wright: Criminal 2d 
f  «78.

Government's right to appeal, see Wright: 
Criminal 2d {  874,

Mandatory re lease 'o f defendant oo his own 
recognizance upon distniual o f  indictment, arrest 
o f  judgment and appeal by government, six 
Wright: Criminal 2d {  767.

Review o f  fe d m l courts, s «  Wright, Miller & 
Coo p a :  Jurisdiction f  4034 et se^.

Writ applications, see Wright, Miller. Cooper & 
G ftasm in: Jurisdiction § }  3932, 3934.

Notes o f  Dadsioas

31b
31a

Decision Of Judzraw i 
Acquittal 14a 

Double jeopardy W  
ExrlusJoa o f  rrWeaoc
Exclusion o f  wiCMuaot 
Iw tm ctioas 53 
M as dais us 33a 
M otion to correct sentence 54a 

. New trial, order snaring 47o 
Order reducing au tese*  54 
Parole terms 33 
Gnashing o f  subpoena 90 
State* and territories, appeals by 9 
Suppression o f rrldMCt 

Generally 51 
Time o f  rellng 51a 

Writ o f error 52

1, , C oord rationality
W here there v u  ‘ a general finding o f  gu ilt 

rendered by court in a botch tria l, *nd thereafter 
diatrict coun  granted defendant's daoooo to sup­
press. doub le jeopardy did not bar aa *P f*» i by 
the government. U.S. v. R o m , 1976, 91 S .CL 26 , 
429 U.S. 3. 50 L E 4.2d  5.

W here district court, fo llow ing a oen ju ry  trial, 
found defendant gu ilty o f  charge o f  poasosing 
m a rijiu aa  w ith m tcat to distribute and Lba rn JU r
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! Note 4 /
in i owx o f  violation o t inunction tuucd pursuant 
to Mooon l<0 o f  Titto 29 in a c u e  Involving in  
unfair tahor practice. in re Union National da 
I n b t i t& t t ,  C .A . Puerto Rico 1974. 502 P.2d 
113.
I . ——  RlgkN(o Juiy trial 

Dktrict court, wduch ru led  that It would not 
import a rentcnce inSeaoeu o f  si* months. proper­
ly denied the jury m al motion o f  defendant*, 
rn/estiotttl Air Trafllc 'C onuoilctt Organization 
officm  who were chargcdNrith crih.mal contempt 
for (aiUftf to honor temporal* restraining ordcri. 
U S. v. Martinez, CA-La.l9fc&  686 F.24 334.

This section giving an aecui^i a right to a 
rpeody and public trial by an impartial jury in all 
caret o f contempt arising under law^. o f  United 
S u ta  governing issuance o f  injunction murestrain- 
bi| order! in any caw  involving or grow ing out o f 
a labor dispute do not apply to contempt pr 
in *  to enforce injunctions iw url under aerttim 
141 tt ten of Title 29. Pabst Brewing Co. 
Brewery Workers Local Union N o, 77,
CIO, CA.1II.1977, 333 F.2d 146.

Failure to at lean accord defendants st 
right to Mdemand'‘ trial by jury in crimyi 
tempt proceeding violated due pr 
mood Black Police Officers Ass'n v .O fty  o f  R ich­
mond. C A .Y a .I977 , 541 F.2d/123.

Writ o f  mandamus tequiring ju ry  trial in crimi­
nal contempt proceedings instituted by National 
Labor Relations Board wap/recalled, following 
United Scales Supreme Cawrt decision that jury 
trills were net required in such cases, since with­
drawal o f mandate wadld not substantially preju­
dice rights o f  the union defendants and although 
defendants had sppnt considerable time and effort 
prtparmg for tiuir challenge to jury seJectioe 
procedure tberd was no vested interest in bringing 
sod) ebaJloge in instant cate and such work, 
which bwt been done by public interest Icgil 
group, j k a a m M y  would be available in othv.

la re Union Nacional de Tratujadorm. 
C A .1 , 1975, 327 F.2d 6 K ,

Butinas spent foe union t o o l  diri^not have 
constitutional or statutory right x o / i ty  trial ott 
charge o f  contempt for violation c / a  "Boy* Mar­
ket*”  trm pooxy restraining ordrf which tnyaiaud 
the local and ill o/fleets. a g e a *  mesnben, and all 
persons in active cuaccrt arid participuboa with 
them from In any manrw/  en pgm g In a strike, 
work stoppage or picketing agaimt enptoyer. 
U.S. v. Partin. C A .L y (9 7 5 . 524 F 2 d  993. certio. 
ran denied 96 S .C t 1493, 425 V S . 90*. 47 
LE d.2d 753.

Under this moClca providing that an accused it 
entitled to a Wry trial in all eases o f  contempt 
arising u n d y l iw i  o f  th< United Stata governing 
issuance o r  injunctions in any case involving or 
growinfcOut o f  a labor dispute, union and officers 
cited lo r  contempt arising out o f  thdr alleged 
v ioboon  o f  court order enjoining union from 
striking without complying with notice and wait­
ing requirement* o f  aectioo lbO o f  Trtlc 29. were 

^entitled to jury trial. In re Uuio*t National de 
Tnbsjadores, C .A . Puerto R ico 1974, 302 F.2d 
113.

Section 160 o f  Title 29 stating that in granting 
: enforcing injunctive relief requested by Natiofi- 

aJ la b o r  Relations Board in connection with al­
leged unfair labor practice the jurisdiction o f  court 
sitting to equity shall not'be limited by Noma-La- 
Ouardta vict, section 101 et seq. o f  Title 29. does 
not inaulant crim mil contempt ptmc aalings fol­
lowing issuihgoc o f  Board-requested injunction 
from requirement o f jury trial under this section 
giving an accused right to jury in ail case* o f 
contempt arising urhkr lows o f  U niud Stata gov­
erning issuance o f  injunction* in a case involving a 
labor dispute. Id.

Air traffic controller’s Stuirgod with contempt
in violating preliminary injunction requiring them 
to refrain froa  concerted eflbriNdirtcted to work 
slow down or stoppage snd to nou^t tbesr aupervv 
tor o f  their medical aad physical E d i t io n  with 
tupportin; medical data were not entitibd to jury 
triaL U.Su v. Robinson, C A . AJasia 1971s 449 
F.2d 925.

CHAPTER 235— APPEAL
B 3731. A p p e a l  by United S t a le s

In a criminal case an appeal by the United Status shall lie to a court of appeals 
from a decision, judgm ent, or order of a district court dism issing an indictment or 
information as to any one or’ more counts, except th a t no appeal shall lie where the 
double jeopardy clausa o f the United S ta te s  Constitution' prohibits further'proaecu-' 
tion.

An appeal by the United S tates shall lie to a court o f appeals from a decision or 
order of a d istrict courts suppressing or excluding evidence or requiring the return 
of seized property in a criminal proceeding, not made a fte r  the defendant has beeu 
put in jeopardy and before the verdict or finding on an indictment or information, if 
the United S tates attorney certifies to the district court that the appeal is not taken 
for purpose o f  delay and that the evidence is a substantial proof o f a fact m aterial in 
the proceeding.

The appeal in all such eases shall be taken within thirty days a fte r  the decision, 
judgment or order has been rendered and shall be diligently prosecuted.

Petximg the proaecution and determination of the aopeal in the foregoing instanc­
es, the defendant shall be released in accordance with chapter 207 o f this title.
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A p r i l 15 , 1992

MR. DAVID J .  WALSH 
DIRECTOR OF INSURANCE
DEPT. OF COMMERCE AND ECONOMIC DEVELOPMENT 
P.O . BOX D
JUNEAU, ALASKA 99811-0800 
Dear Mr. Walsh,
Enclosed you w i l l  f in d  le t t e r s  from sane o f  my customers and employees (o v e r 
100 ) p ro te s t in g  the insurance le g is la t io n  in troduced  by Dave Donley la s t  y e a r.
On the su rfa c e  th is  le g is la t io n  would seem to  be w e ll meaning, in  depth how­
eve r the repe rcu ss ion s w i l l  r e s u lt  in  a negative  f in a n c ia l impact th a t w i l l  
not o n ly  l im i t  the a v a i la b i l i t y  o f  m otorcyc le  u se rs  to  aqu ire  coverage i t  
w i l l  take ano the r revenue and employment, source from an a lre ady  em battled 
A laskan economy. ’Die lo ss  o f  jo b s  and businesses due to  the le g is la t io n  
w i l l  lxi d e v e s ta t in g . In my sm a ll business a lone  I p rov ide  jo b s  f o r  25 A laskans 
we a re  the la rg e s t  m otorcyc le d e a le rs h ip  in  A laska , more than 60% o f  ou r s a le s  
a re  fin an ced . As you know f in a n c ia l o rg a n iza tio n s  re q u ire  insurance as a p re ­
re q u is i t e  to  a lo a n . With the w ithdraw! o f  the insurance lin e s  c a r r ie d  by the 
insurance b roke rs  I  w i l l  not 1x2 ab le  to  s e l l  to a m a jo r ity  o f  my custom ers, 
many o f  whom a re  using a m oto rcyc le  as a means o f  b asic  tra n sp o rta t io n  as wolI 
as an a lt e rn a te  source o f t ra n s p o r ta t io n . While I  may 1x2 ab le  to w ithstand a 
50%-60% d rop  in  business most d e a le rs  would 1x2 fo rced  to  c lo s e  th e ir  doors 
p u tt in g  a g rea t many people out o f  work, in an economy a lre ad y  s ta rved  fo r  
jo b s .
T h e re fo re  I fee l, that th is  le g is la t io n  shou ld be m od ified  to a llow  the re ­
en try  o f  the insurance c a r r ie r s  that have withdrawn from th is  m arket.

Cha inaan/A laska C o a lit io n  o f  M o to rc y c lis ts

TCG/gmo

rony 'C . Gat 
President/lTonda o f  Anchorage



M r .  D a v i d  J .  W a l s h  
D i r e c t o r  o f  I n s u r a n c e
D e p t ,  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  

P . O .  B o x  D
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 8 0 0  

D e a r  M r .  W a l s h

F r o m  a m o t o r c y c l i s t ' s  p o i n t  o f  v i e w  I  w i s h  t o  e x p r e s s  my c o n c e r n  a b o u t  

i n s u r a n c e  l a w s  t h a t  h a v e  m a d e  i t  d i f f i c u l t ,  e x p e n s i v e ,  a n d  t i m e  c o n ­

s u m i n g  t o  g e t  m o t o r c y c l e  i n s u r a n c e .  I n  s o m e  c a s e s  i t  i s  i m p o s s i b l e !

A s  I  u n d e r s t a n d  i t ,  l e g i s l a t i o n  i n t r o d u c e d  b y  D a v e  D o n l e y  l a s t  y e a r  h a s  

i n c r e a s e d  t h e  l i m i t s  t o  t h e  e x t e n t  t h a t  m a n y  i n s u r a n c e  c o m p a n i e s  w i l l  
n o  l o n g e r  w r i t e  m o t o r c y c l e  i n s u r a n c e  -  o r  w o r s e  y e t  h a v e  l e f t  t h e  S t a t e  

c o m p l e t e l y .  T h o s e  w h o  d o  o f f e r  m o t o r c y c l e  i n s u r a n c e  o n l y  d o  s o  i f  

a n o t h e r  p o l i c y  i s  i n  e f f e e t - ( i . e  . )  h o u s e  o r  c a r  p o l i c y .  T h i s  l e a v e s

m a n y  o f  u s  u n a b l e  t o  g e t  i n s u r a n c e  a t  a l l  -  n o  c a r ,  r e n t a l  h o m e ,  e t c .

I  a s k  t h a t  y o u  i n v e s t i g a t e  t h i s  s i t u a t i o n  a n d  t a k e  w h a t e v e r  a c t i o n  i s  

n e c e s s a r y  t o  r e c t i f y  i t .  O u r  r i d i n g  s e a s o n  i s  h e r e ,  a n d  i t  i s  s h o r t .

S o ,  n e e d l e s s  t o  s a y ,  t i m e  i s  o f  t h e  e s s e n c e .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

S i n c e r e l y  y o u r s ,

K / M  M o s /a k
/ vod w/-- l d r-h 

kixMx / X
S7 £ -2 / /0

C C : R e p  r e s e n t a t . v e  D a v e  D o n l e y
A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2



M r .  D a v i d  J .  W a l s h  

D i r e c t o r  o f  I n s u r a n c e

D e p t ,  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  

P . O .  B o x  D

J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 8 0 0  

D e a r  M r .  W a l s h

F r o m  a m o t o r c y c l i s t ' s  p o i n t  o f  v i e w  I w i s h  to e x p r e s s  m y  c o n c e r n  a b o u t  

i n s u r a n c e  l a w s  t h a t  h a v e  m a d e  i t  d i f f i c u l t ,  e x p e n s i v e ,  a n d  t i m e  c o n ­

s u m i n g  t o  g e t  m o t o r c y c l e  i n s u r a n c e .  In s o m e  c a s e s  it is i m p o s s i b l e !

A s  I u n d e r s t a n d  i t ,  l e g i s l a t i o n  i n t r o d u c e d  b y  D a v e  D o n l e y  l a s t  y e a r  h a s  

i n c r e a s e d  t h e  l i m i t s  t o  t h e  e x t e n t  t h a t  m a n y  i n s u r a n c e  c o m p a n i e s  w i l l  

n o  l o n g e r  w r i t e  m o t o r c y c l e  i n s u r a n c e  - o r  w o r s e  y e t  h a v e  l e f t  t h e  S t a t e  

c o m p l e t e l y .  T h o s e  w h o  d o  o f f e r  m o t o r c y c l e  i n s u r a n c e  o n l y  d o  s o  i f  

a n o t h e r  p o l i c y  is in e f f e e t - ( i . e .) h o u s e  o r  c a r  p o l i c y .  T h i s  l e a v e s  

m a n y  o f  u s  u n a b l e  t o  g e t  i n s u r a n c e  a t  a l l  - n o  c a r ,  r e n t a l  h o m e ,  e t c .

I a s k  t h a t  y o u  i n v e s t i g a t e  t h i s  s i t u a t i o n  a n d  t a k e  w h a t e v e r  a c t i o n  is 

n e c e s s a r y  t o  r e c t i f y  it. O u r  r i d i n g  s e a s o n  i s  h e r e ,  a n d  it is s h o r t .  

S o ,  n e e d l e s s  t o  s a y ,  t i m e  i s  o f  t h e  e s s e n c e .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

S i n c e r e l y  y o u r s ,

A ::~- I W  E
is c ) J cX J \ i'*. L A y  

A  V\cLdvcry c  A k  / c ~

C C : R e p r e s e n t a t i v e  D a v e  D o n l e y

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2
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i n s u r a n c e  l a w s  t h a t  h a v e  m a d e  i t  d i f f i c u l t ,  e x p e n s i v e ,  a n d  t i m e  c o n ­

s u m i n g  t o  g e t  m o t o r c y c l e  i n s u r a n c e .  I n  s o m e  c a s e s  i t  i s  i m p o s s i b l e !

A s  I  u n d e r s t a n d  i t ,  l e g i s l a t i o n  i n t r o d u c e d  b y  D a v e  D o n l e y  l a s t  y e a r  h a s  

i n c r e a s e d  t h e  l i m i t s  t o  t h e  e x t e n t  t h a t  m a n y  i n s u r a n c e  c o m p a n i e s  w i l l  

n o  l o n g e r  w r i t e  m o t o r c y c l e  i n s u r a n c e  -  o r  w o r s e  y e t  h a v e  l e f t  t h e  S t a t e  
c o m p l e t e l y .  T h o s e  wh o  d o  o f f e r  m o t o r c y c l e  i n s u r a n c e  o n l y  d o  s o  i f  

a n o t h e r  p o l i c y  i s  i n  e f f e c t - ( i . e . )  h o u s e  o r  c a r  p o l i c y .  T h i s  l e a v e s

m a n y  o f  u s  u n a b l e  t o  g e t  i n s u r a n c e  a t  a l l  -  n o  c a r ,  r e n t a l  h o m e ,  e t c .

I  a s k  t h a t  y o u  i n v e s t i g a t e  t h i s  s i t u a t i o n  a n d  t a k e  w h a t e v e r  a c t i o n  i s  

n e c e s s a r y  t o  r e c t i f y  i t .  O u r  r i d i n g  s e a s o n  i s  h e r e ,  a n d  i t  i s  s h o r t .

S o ,  n e e d l e s s  t o  s a y ,  t i m e  i s  o f  t h e  e s s e n c e .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

S i n c e r e l v  v o u r s

\
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m a n y  o f  u s  u n a b l e  t o  g e t  i n s u r a n c e  a t  a l l  -  n o  c a r ,  r e n t a l  h o m e ,  e t c .

I  a s k  t h a t  y o u  i n v e s t i g a t e  t h i s  s i t u a t i o n  a n d  t a k e  w h a t e v e r  a c t i o n  i s  
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S i n c e r e l y  y o u r s ,

C C : R e p r e s e n t a t i v e  D a v e  D o n l e y

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2



M r .  D a v i d  J .  W a l s h  
D i r e c t o r  o f  i n s u r a n c e
D e p t ,  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  

P . O .  B o x  D
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 8 0 0  

D e a r  M r .  W a l s h

F r o m  a m o t o r c y c l i s t ' s  p o i n t  o f  v i e w  I  w i s h  t o  e x p r e s s  my c o n c e r n  a b o u t  

i n s u r a n c e  l a w s  t h a t  h a v e  m a d e  i t  d i f f i c u l t ,  e x p e n s i v e ,  a n d  t i m e  c o n ­

s u m i n g  t o  g e t  m o t o r c y c l e  i n s u r a n c e .  I n  s o m e  c a s e s  i t  i s  i m p o s s i b l e !

A s  I  u n d e r s t a n d  i t ,  l e g i s l a t i o n  i n t r o d u c e d  b y  D a v e  D o n l e y  l a s t  y e a r  h a s  

i n c r e a s e d  t h e  l i m i t s  t o  t h e  e x t e n t  t h a t  m a n y  i n s u r a n c e  c o m p a n i e s  w i l l  

n o  l o n g e r  w r i t e  m o t o r c y c l e  i n s u r a n c e  -  o r  w o r s e  y e t  h a v e  l e f t  t h e  S t a t e  

c o m p l e t e l y .  T h o s e  w h o  d o  o f f e r  m o t o r c y c l e  i n s u r a n c e  o n l y  d o  s o  i f  
a n o t h e r  p o l i c y  i s  i n  e f f e c t - ( i . e . )  h o u s e  o r  c a r  p o l i c y .  T h i s  l e a v e s

m a n y  o f  u s  u n a b l e  t o  g e t  i n s u r a n c e  a t  a l l  -  n o  c a r ,  r e n t a l  h o m e ,  e t c .

I  a s k  t h a t  y o u  i n v e s t i g a t e  t h i s  s i t u a t i o n  a n d  t a k e  w h a t e v e r  a c t i o n  i s  

n e c e s s a r y  t o  r e c t i f y  i t .  O u r  r i d i n g  s e a s o n  i s  h e r e ,  a n d  i t  i s  s h o r t .

S o ,  n e e d l e s s  t o  s a y ,  t i m e  i s  o f  t h e  e s s e n c e .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

S i n c e r e l y  y o u r s ,

C C :  R e p r e s e n t a t i v e  D a v e  D o n l e y
A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2



R e p r e s e n t a t i v e  D a v e  D o n l e y

A L A S K A  S T A T E  L E G I S L A T U R E  

DISTRICT E L E V E N  

S E A T  A

3111 “C” STREET, SUITE 450 
A N C H O R A G E ,  A L A S K A  99503 

(907) 561-7629 (FAX) 562-4376

CHAIRMAN 
IL'DICIARV COMMITTEE

V ICE  CHAIRMAN
K E O m r iO N  REVIEW COMMITTEE

M EMBER 
r e i .es c o m m it t ee

LABOR AND COMMERCE COMMITTEE

HB 305
Repeal Sunset Provisions of Auto Insurance Law

This bill would repeal the sunset provisions of the mandatory 
insurance law. These provisions were put into the original bill 
because there were some concerns about the effect of mandatory 
insurance on rates. The compromise reached at +hat time was to put 
a sunset provision in the bill so that the legislature could revisit 
the issue.

Mandatory automobile insurance has been a success. Automobile 
insurance rates have gone down. It regularly scores 80% plus 
favorable rating in public opinion surveys. If anything, the public 
has asked for the law to be strengthened.

The time has come to cease viewing mandatory auto insurance as an 
experiment and make it the permanent law of the state.

DD/bb

JUNEAU OFFICE
c During Legislative Session January through May)



T I T L E :  "An A c t  r e p e a l in g
p r o v i s i o n s .  . .mandatory motor 
v e h i c l e  in su ra n c e  law"

CONTACT: J u a n i t a  H en sley
D r iv e r  S e r v i c e s  (DMV) 
465-4335
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HB 305 r e p e a ls  the " s u n s e t  c la u s e s "  o f  the c u r r e n t  Mandatory In su ra n c e  
Law, which i s  scheduled to  be re p e a le d  e f f e c t i v e  Ja n u a ry  1, 1994. Repeal 
o f  the su n se t c la u s e s  would a l lo w  the p rese n t law to  remain in  e f f e c t  
i n d e f i n i t e l y ,  u n t i l  amended o r  re p e a le d  by the l e g i s l a t u r e .

The c u r r e n t  Mandatory In s u r a n c e  Law has had a p o s i t i v e  e f f e c t  on the 
number o f  u n in su re d  m o t o r i s t s .  S t a t i s t i c s  show t h a t  f o r  the s i x  months 
o f  1989 th a t  the law was in  e f f e c t ,  11.2% o f  d r i v e r s  
a c c id e n t s  were u n in s u re d .  In  1990, 11.9% o f  d r i v e r s  
a c c id e n t s  were u n in s u re d .  For the p e r io d  o f  Ja n u a ry  
1991, o n ly  9.2% o f  d r i v e r s  in v o lv e d  in  a c c id e n ts  were

The Department o f  P u b l i c  S a f e t y  su p p o rts  t h i s  b i l l .

in v o lv e d  in  
in v o lv e d  in  
through A p ri 

u n in s u re d .
o f

R ic h a rd  L .  Burton 
Commi s s io n e r
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ite Referred: April 26, 1991 

.Ue o f  Committee Action: 
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b, 1991 
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FURTHER REFERRALS: Judiciary j 
Finance

HB 305

IOUSE BILL NO. 305 REPEAL SUNSET PROVISIONS OF A U TO  INS. L A W

An Act repealing provisions o f  law that would repeal the mandatory motor vehicle insurance law."

RECOMMENDATIONS: 
be replaced w ith_____

[ ] the same title 
.[ ] a new title

[ ] have attached amendments(s)
[ vXcio pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the___ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):
[ ] fiscal impact________________
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Date Referred: May 9, 1991UWWiWU. iTIUjr S, IS SI I

Date o f  Committee Action: / /  / '
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FURTHER REFERRALS: Finance

The JUDICIARY Committee considered: HB 305

HOUSE BILL NO. 305 REPEAL SUNSET PROVISIONS OF A U T O  INS. L A W

"An Act repealing provisions o f  law that would repeal the mandatory motor vehicle insurance law."

RECOMMENDATIONS: 
be replaced w ith_______

[ ] the same title 
.[ ] a new title

[ ] have attached amendments(s)
[ ] do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e____ Committee

ADOPTS: letter o f Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact___________________
„ s  . a : . c  f ( /x

(Dept) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

(Dept/Date)
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO. HB 305

Revision Date : ______________________
Title : An Act repealing provisions.

Department A ffected : 
BRU: , Molor-Vehicles.

Public S a fe ty

mandatory motor vehicle insuranceJaw.. Component: Driver Services
Sponsor:
Requestor:

H o u s e  J u d ic ia ry

House Judiciary COMPONENT SERIAL NO .

EXPENDITURES/REVENUES: (Thousands o f  D o lla rs ) (inflation not included)
OPERATING FY 93 FY 34 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRA VEL
CO N TRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRU CTU RES
GRANTS. CLAIMS
M ISCELLANEOUS
T O T A L  OPERATING ••0- -0- -0- -0- -0 - -0-

CAPITAL -0- -0- -0- -0- -o- -0-

REVENUE -0 - -0 - -0 - -0 - -0 - -o -
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TO T A L -0 - -0 - -0 - -0 - -0 - -0 -

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEM PORARY 0 0 0 0 0 0

Estimate o f current year impact:________None
ANALYSIS : (A ttach a separate page if necessary .)

No fisca l impact upon the Division o f M oto r Vehicles is anticipated.

Prepared By: Juanita Hensley____________________________________  Phone: 4 6 5 -4 3 3 5
i^ M D iv is io n : Motor Vehicles    .D a t e :  . 1/9/32
' ' '  Approved by Comm issioner: V 3 Richafd L- B un ° "

Agency:  Department of. Public Sa fe ty_____________________________ £_________ Date: 1 /1 3 /9 2 -
D ic trib u lion  (b y  p re p a ro r ): L ao . H n ., Leg is la tive  S p o n so r . R e q u e s to r , O M B/DBR . G ov . Legis . O fc . , & Im pacted  A g e n c y (ie s ).
R ev  1 0 / 7 / 9 1  P ag * o f 1



1991
ST ATE  OF ALAS KA
L E G I S L A T I V E  SE S S I O N

R e v i s i o n  D ate: ____________________________
T i t l e :  "An A ct  r e p e a l in g  p r o v i s i o n s .  . 

m andatory motor v e h ic le  In s u ra n c e  law"
S p o n s o r :  House J u d i c i a r y ________________
R e q u e s to r :  House T r a n s p o r ta t io n _______

b,„ Version: HB 305

■fzvm

D e p a r t m e n t  A f f e c t e d :
BRU: Motor V e h i c l e s

(H) Publish Date: 5 / 9 / 9 1  

P u b l i c  S a f e t y

Component: D r i v e r  S e r v ic e s

COMPONENT SE R IA L  NO. 5 0 0

EXPENDITURES/REVENUES: (Thousand s o f  D o l l a r s )  ( I n f l a t i o n  not In c lu d e d )

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES -

TRAVEL

CONTRACTUAL

SU P P LIE S

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

C A P I T A L -0- -0- -0- -0- -0- -0-

R E V E N U E -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands o f  D o l l a r s )

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

PO SITIO N S:

FULL-TIM E 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

E s t im a te  o f  c u r r e n t  year Im pact None

A N A LYSIS : (A t ta c h  a se p a ra te  page i f  n e c e s s a ry )

No f i s c a l  Impact upon the D i v i s i o n  o f  Motor V e h ic le s  I s  a n t i c i p a t e d .

P rep are d  by: J u a n i t a  H e n s le y
D i v i s i o n :  D i v i s i o n  o f  Moto

Approved by Com m issioner: _
A ge n cy: Department o f  P u b lT c  S a f e t y

2 2
Phone:
D ate:

465—4335
5/6/91

R ic h a r d  L .  Burton
D ate : 5/6/91

D i s t r i b u t i o n  (by prepa rer ) :  L e g i s l a t i v e  F inance ,  Le g i s l a t i v e  Sponsor, Requestor,  0M8, £ Impacted Agency( ies) .

Re v  1 0 / 9 0 c o m m i t t e e  c o p y P a g e 1 o f 1



HOUSE COMMITTEE REPORT
( (

(7) '■ f .
Date Referred: FURTHER REFERRALS:

Dale of Committee Action: j * / ^ 3 - '

The JUDICIARY Committee considered: HB, 305

HOUSE BILL NO. 305 REPEAL SUNSET PROVISIONS OF AUTO INS. LAW

"An Act repealing provisions of law that would repeal the mandatory motor vehicle insurance law."

RECOMMENDATIONS: 
be replaced w ith _________ C - S  3 0 s  ( ctu.~N
[ ] have attached amendments(s) 

JX3 do pass 
[ ] do  not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e _____

[ ] the same title 
-bxJTa new title

Committee

ADOPTS: letter o f Intent

ATTACHES NEW FISCAL NOTE(s): (Dcp0

[ ] fiscal im pact_______________________________

(Dcpt/Datc)

[ ] zero fiscal note

APPROVES PREVIOUS:

[ ] fiscal n ote (s )_________________________________
■j- a r - O P ’j 'V,Y ?

7>C zero  fiscal note(s) Law  ____________



{.' FISCAL NOTE

STATE OF ALASKA 
1992 LEGISLATIVE SESSION

(  No._J_

Bill Version: HB 305
(H) Publish Date: 3 - 2 5 - 9 2

Revision Date:  _________________________________________ Departm ent A ffected : Departm ent o f Law_______
Title: " ...re p ea lin o .- .law  that w ou ld  repeal the mandatory BRU: Prosecution_____________________________
m otor vehicle insurance law ." ________________________  Com ponent: A ll______________________________ _
Sponsor: House Judiciary Comm ittee___________________  ______________________________ __
Requestor: House Judiciary Committee____________________  COMPONENT SERIAL L _ L _ _ J __________

Expenditures/Revenues: (Thousands o f Dolla rs) 8 5  th rough 91
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

This bill repeals provisions of law that would have repealed the mandatory motor vehicle insurance law, and it will not have 
fiscal impact on the Department of Lav/.

Z t i z t r k
Prepared by: Richard I. PeouesflDirector  _______________________Phone: 4-65-3672
Division: Administrative Services i ^  Date: March 1Q, 1992

lissioner: Charles E. Cole. Attorney General_______________________________Approved by Commissioner:
Agency: Department of Law Date: March 10. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
Bev , 0,07,3 , C O M M I T T E E  C O P Y  ■ Pao8^ 0 (_ ,



199?. LEGISLATIVE SESSIO N

FISCAL
r

STATE OF ALASKA (

Revision Date: -4 /.36/-94-
Titio: Sunset P rov is i o n s  o f
Auto Insurance Law

Spon so r: House J u d ic ia r y  Committee
Requestor:

■

Jill Version:
(H) Publish Date:

Department A ffected : rnmmarra & Fo o n om tr n»v
BRU: Insurance__________
Component: O p e ra t io n s

COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousand* of Do Kart)

OPERATING FY 93 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES .

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0FUND SOURCE:
FUNDING: (Thousands of Do Bara)

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 0 0 0 0 0 0

POSIT IONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate o f cu rrent year impact:
ANALYSIS : (A ttach a separate pago if necessary .)

No f i s c a l  im pact.

P rap a iedB y : .Tnan Brnwn ./Admlm s t r a t l v e  O f f i c e r___________ Phone: 46S-2597_______________
Division: I nsurance     j j Q  . D ate : 3 /1 9 /9 2 __________________

Approved by Com m issioner: G lp n a  A . . , Old s .
Agency: Commerce and Economic Development________ / ________________  Date: 3 /1 9 /9 2 ______

DW tribution iby pc»p«r»r): l» g .  F in .. l* g i* l* t fv a  S p o rw o f. R a q iM tto r , O M B /DBR , Q o v . Lag ’w . O fo . , & Im pacted  A g»ncy (W » ).

R»v SO /7 /9 1  C O M M I T T E E  c o p y



CAPITAL -0- -0- -0 - -0 - -o - -0-

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f current year impact:_ None
ANALYSIS: (Attach a separate page if necessary.)

No fiscal impact upon the Division of Motor Vehicles is anticipated.

Prepared By: Juanita Hensley
'^MDivision Mntnr Vehicles

Phone:
Date:

-465 -4335 .
.1/9/32,

Approved by Commissioner: Bicherd L. Burton
1 / 1 3 / 3 7Agency: Department of Puhlic_Safetv    Date:

D iatribu lion  (b y  p rep a ra r ): Lag . R n .. Lagialativa S p on ao r, R eq u a tio r , OM B/DBR , G ov . In g ia . O fc .. & Impacted A gancy (iaa ).

R .v  1 0 / 7 / 9 1  C O M M I T T E E  C O P Y  °‘ - A

FY 97 FY 98

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FUNDING: (Thousands of Dollars)

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

Revision Date: ____________ _

STATE OF ALASKA (
1992 LEGISLATIVE SESSION

Title: An Act re p e a lin o  provisions...
mandatory motor vehicle insurance law. 
Sponsor: House Judiciary__________
Requestor: House Judiciary

Department Affected: Public Safety
BRU: Motor Vehicles________________
Component: . Driver. Services_________

COMPONENT SERIAL NO.

REVENUE 
FUND SOURCE:





c
WALTER J .  HICKEL

GCVEPNOR

S t a t e  o f  A l a s k a
o f f i c e  o f  t h e  g o v e r n o r  

J C N E A U

A p r i l  2 9 ,  1 9 9 1

T h e  H o n o r a b l e  B en  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  S p e a k e r  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t h e  n o t i c e  
r e g u i r e d  f o r  a d o p t i o n  o f  e m e r g e n c y  r e g u l a t i o n s .  T h i s  l e g i s l a t i o n  
i s  n e c e s s a r y  a s  a r e s u l t  o f  a r e c e n t  c o u r t  d e c i s i o n ,  S h e p h e r d  v .  
S t a t e , 4 F A - 9 0 - 1 5 1 4  C i v i l  (M a r c h  1 9 ,  1 9 9 1 ) ,  w h i c h  h e l d  t h a t  t h e  
p r o c e s s  t h e  s t a t e  h a s  u t i l i z e d  f o r  t h e  a d o p t i o n  o f  e m e r g e n c y  
r e g u l a t i o n s  f o r  s e v e r a l  y e a r s  i s  i n v a l i d .  T h e  p u r p o s e  o f  t h i s  
l e g i s l a t i o n  i s  t o  v a l i d a t e  l o n g s t a n d i n g  p r a c t i c e ,  t h e r e b y  
p e r m i t t i n g  t h e  s t a t e  t o  c o n t i n u e  u s i n g  p r e s e n t  p r a c t i c e .

U n d e r  AS 4 4 . 6 2 . 1 8 0 ,  an  e m e r g e n c y  r e g u l a t i o n  a d o p t e d  b y  an  a g e n c y  
i s  s u b m i t t e d  t o  t h e  l i e u t e n a n t  g o v e r n o r ,  a n d  t a k e s  e f f e c t  u p o n  
f i l i n g  b y  t h e  l i e u t e n a n t  g o v e r n o r .  AS 4 4 . 6 2 . 2 5 0  c u r r e n t l y  
r e q u i r e s  n o t i c e  o f  t h e  a d o p t i o n  o f  an  e m e r g e n c y  r e g u l a t i o n  t o  b e  
p u b l i s h e d  w i t h i n  10 d a y s  a f t e r  " a d o p t i o n "  o f  t h e  r e g u l a t i o n .  I f  
n o t i c e  i s  n o t  p u b l i s h e d  w i t h i n  t h a t  t i m e ,  t h e  r e g u l a t i o n  i s  
a u t o m a t i c a l l y  r e p e a l e d .  T h e  D e p a r t m e n t  o f  Law h a s  a l w a y s  t a k e n  
t h e  p o s i t i o n  t h a t  t h e  t e r m  " a d o p t i o n "  i n  t h i s  s e c t i o n  r e a l l y  
r e f e r s  t o  t h e  r e g u l a t i o n ' s  " e f f e c t i v e  d a t e , "  s i n c e  t h e r e  w o u l d  b e  
n o  p o i n t  i n  p u b l i s h i n g  n o t i c e  o f  an e m e r g e n c y  r e g u l a t i o n  t h a t  w as  
n o t  i n  e f f e c t  a n d  m ig h t  n e v e r  t a k e  e f f e c t .  F u r t h e r m o r e ,  t h e  
p r a c t i c a l  r e a l i t i e s  o f  t h e  s i t u a t i o n  a r e  t h a t  i t  i s  o f t e n  
i m p o s s i b l e  t o  f i n a l i z e  a n d  f i l e  an  e m e r g e n c y  r e g u l a t i o n ,  a n d  
e n s u r e  t h a t  n o t i c e  o f  t h a t  a c t i o n  i s  p u b l i s h e d ,  w i t h i n  10 d a y s  o f  
a b o a r d ' s  a c t i o n  o n  i t .  *

N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  h e l d  t h a t  i r r e s p e c t i v e  o f  
l o n g s t a n d i n g  s t a t e  p r a c t i c e ,  t h e  t i m e  l i m i t s  i n  AS 4 4 . 6 2 . 2 5 0



The H o n o r a b l e  B en  G r u s s e n d o r f  -  2 -

b e g i n  r u n n i n g  i m m e d i a t e l y  u p o n  a b o a r d ' s  t a k i n g  a v o t e  a p p r o v i n g  
t h e  a d o p t i o n  o f  a n  e m e r g e n c y  r e g u l a t i o n .  T h i s  d e c i s i o n  w i l l  
c a u s e  s e r i o u s  p r o b l e m s  f o r  s e v e r a l  b o a r d s ,  s u c h  a s  t h e  B o a r d s  o f  
F i s h  a n d  Game, t h a t  f r e q u e n t l y  a d o p t  e m e r g e n c y  r e g u l a t i o n s .

T h i s  b i l l  w i l l  v a l i d a t e  e x i s t i n g  p r a c t i c e  a n d  l o n g s t a n d i n g  
i n t e r p r e t a t i o n s  o f  t h e  D e p a r t m e n t  o f  Law w i t h  r e s p e c t  t o  t h e  
n o t i c e  r e q u i r e m e n t  f o r  e m e r g e n c y  r e g u l a t i o n s .  I  u r g e  y o u r  
s u p p o r t  o f  t h i s  m e a s u r e .



Notice of Adoption 
of Emergency Regulations
As required by AS 44 .6 2 .2 5 0 , notice is given that under 

the authority o f AS 15 .15 .010 , the Division o f Elections 
adopted the fo llow ing  regu la tion  as an em ergency 
regulation:
6 AAC 2 7 .1 6 5 :

Establishing the authority o f the director to require a 
voter to verify the physical location o f his o r her residency 
by means o f attestation In order to qualify to vote in: 1) a 
municipal incorporation election or 2 ) a local option election 
conducted by the division.

This regulation took effect May 1, 1991, immediately 
upon the filing with the Lieutenant Governor, as provided 
by AS 44 .6 2 .1 8 0 (3 ).

This action • is not expected to require an increased 
appropriation.

Copies o f the regulation may be obtained by writing to 
the Director o f E lections, P .O . Box AF, Juneau, A laska 
99811-0105 .

Notice is a lso given that the Division o f Elections intends 
to make these regulations permanent under AS 44 .62 .260 , 
and any person interested in presenting written statements 
o r arguments relevant to the action proposed, may do so. 
Written statements may be sent to the Director o f Elections 
at the address indicated above, so that they are received 
not later than June 1, 1991 . I
DATE: 5/2/91 Chariot Thickstun
Juneau, A laska i- Director ■'*
AO #91*2060 K  ,* "■
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V.'AUTCR J. hiCKCL 
o o v i n n o k

M E M O R A N D U M

T O :

F R O M :

A l l  C o m m i s s i o n e r s  '

/  I
W a l t e r  J. H i c k e l ^ s U
G o v e r n o r  

D A T E :  A p r i l  1, 1 9 9 1

S U B J E C T :  P r o c e d u r e  a f t e r  a d o p t i n g  r e g u l a t i o n s

C u r r e n t l y ,  a f t e r  y o u r  a g e n c i e s  a d o p t  r e g u l a t i o n s ,  t h e  r e g u l a t i o n s  

a r e  s e n t  t o  t h e  D e p a r t m e n t  o f  L a w  f o r  a  l e g a l  r e v i e w .  I w o u l d  n o w  

l i k e  a d o p t e d  r e g u l a t i o n s  t o  b e  s u b m i t t e d  t o  t h e  L i e u t e n a n t  

G o v e r n o r ,  w h o  w i l l  s u b m i t  t h e  r e g u l a t i o n  p r o j e c t  t o  t h e  D e p a r t m e n t  

o f  L a w  f o r  t h e  l e g a l  r e v i e w .

A  c o n t r o l  f i l e  w i l l  b e  s e t  u p  i n  t h e  L i e u t e n a n t  G o v e r n o r ' s  o f f i c e  

a n d  d u r i n g  t h e  t i m e  t h a t  t h e  D e p a r t m e n t  o f  L a w  i s  p r e p a r i n g  t h e i r  

o p i n i o n ,  t h e  L i e u t e n a n t  G o v e r n o r  w i l l  b e  r e v i e w i n g  t h e  r e g u l a t i o n s  

t o  m a k e  s u r e  t h e y  m e e t  t h e  f o l l o w i n g  r e q u i r e m e n t s  t h a t  o u r  

a d m i n i s t r a t i o n  w i s h e s  t o  i m p l e m e n t :

1. A r e  t h e  r e g u l a t i o n s  p r o c e d u r a l .  P o l i c y  b e l o n g s  i n

s t a t u t e s  n o t  r e g u l a t i o n s .

2. A r e  t h e y  p o s i t i v e  n o t  n e g a t i v e .  A  " c a n - d o "  a t t i t u d e .

3. A r e  t h e y  r e a d a b l e .  R e g u l a t i o n s  s h o u l d  b e  c l e a r ,  c o n c i s e

a n d  d r a f t e d  i n  l a y  l a n g u a g e  s o  p e o p l e  c a n  u n d e r s t a n d  

t h e m .

4. W a s  t h e  p u b l i c  i n p u t  t a k e n  i n t o  a c c o u n t  i n  t h e  f i n a l

a d o p t e d  v e r s i o n  o f  t h e  r e g u l a t i o n s .

5. W a s  t h e  l e g i s l a t i v e  i n t e n t  f o l l o w e d  t h r o u g h  t o  t h e

r e g u l a t o r y  p r o c e s s .

6. A r e  t h e y  n e c e s s a r y .  C a n  g o v e r n m e n t  o p e r a t e  j u s t  a s  w e l l

w i t h o u t  t h e m .

7. A r e  t h e y  c o n s i s t e n t  w i t h  s t a t u t e s  a n d  o t h e r  r e g u l a t i o n s .

T h i s  c h a n g e  i n  p r o c e d u r e  w i l l  a l l o w  u s  t o  c a r r y  o u t  o u r  a g e n d a  t o  

b e  a r e s p o n s i v e  A d m i n i s t r a t i o n  a n d  t o  i m p l e m e n t  o u r  r e g u l a t o r y  
r e v i e w  p r o g r a m .

P l e a s e  c o n s i d e r  t h i s  p r o c e d u r a l  c h a n g e  e f f e c t i v e  i m m e d i a t e l y .



M E M O R A N D U M

A l l  C i v i l  A t t o r n e y s  
J u n e a u ,  A n c h o r a g e ,  F a i r b a n k s ;  

a n d  C h i e f  P r o s e c u t o r ' s  O f f i c e

FROM :

l / l
etr W. B u s h  

i / s ^ a n t  A t t o r n e y  G e n e r a l  
n a  R e g u l a t i o n s  A t t o r n e y

DATE:

FILE NO.:

TEL. NO.:

SUBJECT:

S t a t e  o f  A l a s k a
D e p a r t m e n t  o f  L a w

A p r i l  1 1 ,  1 9 9 1

4 6 5 - 3 6 0 0

New p r o c e d u r e  f o r  
a d o p t i o n  o f  r e g u l a t i o n s

R E C E I V E D  

APR 12 1991

E f f e c t i v e  i m m e d i a t e l y ,  t h e r e  i s  a n ew  p r o c e d u r e  f o r  t h e  
a d o p t i o n ,  a m en d m en t o r  r e p e a l  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  t o  
p r o v i d e  f o r  t h e  r e v i e w  a n d  a p p r o v a l  o f  a l l  r e g u l a t i o n s  p r o j e c t s  b y  
t h e  L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  p r i o r  t o  t h e i r  t a k i n g  e f f e c t .  
S a r a  F i s h e r ,  a n  a s s i s t a n t  t o  M r .  C o g h i l l ,  w i l l  b e  i n  c h a r g e  o f  
r e v i e w i n g  a l l  r e g u l a t i o n s  f o r  t h e  L i e u t e n a n t  G o v e r n o r .  G o v e r n o r  
H i c k e l  h a s  d i r e c t e d  M r . C o g h i l l  t o  r e v i e w  a l l  p r o p o s e d  r e g u l a t i o n s  
t o  e n s u r e  t h a t  t h e y  m e e t  t h e  f o l l o w i n g  r e q u i r e m e n t s :

' ' /■ i '  1* A r e  t h e  r e g u l a t i o n s  p r o c e d u r a l .  P o l i c y
b e l o n g s  i n  s t a t u t e s  n o t  r e g u l a t i o n s .

?c.:;
'*• 2 .  A r e  t h e y  p o s i t i v e  n o t  n e g a t i v e .  A  " c a n - d o "

^  a t t i t u d e .

3 .  A r e  t h e y  r e a d a b l e .  R e g u l a t i o n s  s h o u l d  b e
c l e a r ,  c o n c i s e  a n d  d r a f t e d  i n  l a y  l a n g u a g e  s o  
p e o p l e  c a n  u n d e r s t a n d  t h e m .

4 .  Was t h e  p u b l i c  i n p u t  t a k e n  i n t o  a c c o u n t  i n  t h e  
f i n a l  a d o p t e d  v e r s i o n  o f  t h e  r e g u l a t i o n s .

5 .  Was t h e  l e g i s l a t i v e  i n t e n t  f o l l o w e d  t h r o u g h  t o  
t h e  r e g u l a t o r y  p r o c e s s .

jf 6 .  A r e  t h e y  n e c e s s a r y .  Can g o v e r n m e n t  o p e r a t e  
j u s t  a s  w e l l  w i t h o u t  t h e m .

7 .  A r e  t h e y  c o n s i s t e n t  w i t h  s t a t u t e s  a n d  o t h e r
r e g u l a t i o n s .

M em orandum  f r o m  G o v e r n o r  H i c k e l  t o  a l l  c o m m i s s i o n e r s ,  d a t e d  A p r i l  
1 ,  1 9 9 1 .
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To im p l e m e n t  t h e  G o v e r n o r ' s  d i r e c t i - v e ,  t h e -  f o l l o w i n g  
p r o c e d u r e  w i l l  b e  u s e d :

1 .  A t  t h e  t i m e  a r e g u l a t i o n s  p r o j e c t  i s  f i r s t  o p e n e d  i n  o u r  
o f f i c e ,  a c o p y  o f  t h e  f i l e  o p e n i n g  m em orandum  w i l l  b e  s e n t  t o  t h e  
L i e u t e n a n t  G o v e r n o r ' s  O f f i c e ,  a n d  t h e y  w i l l  m a i n t a i n  a  s e p a r a t e  
f i l e  o n  e a c h  p r o j e c t .

2 .  F i n a l  r e g u l a t i o n s  p a c k a g e s ,  i n c l u d i n g  p u b l i c  n o t i c e s  a n d  
a d o p t i o n  o r d e r s ,  s h o u l d  b e  s e n t  b y  t h e  a d o p t i n g  a g e n c y  d i r e c t l y  t o  
t h e  L i e u t e n a n t  G o v e r n o r ' s  O f f i c e .  T h a t  o f f i c e  w i l l  t h e n  m ake a 
c o p y  o f  e a c h  p a c k a g e  b e f o r e  f o r w a r d i n g  t h e  o r i g i n a l  d o c u m e n t s  o n  t o  
u s .  I f  y o u  r e c e i v e  a  f i n a l  p a c k a g e  d i r e c t l y  f r o m  a n  a g e n c y ,  p l e a s e  
i m m e d i a t e l y  s e n d  i t  t o  m e ; I  w i l l  t h e n  d e l i v e r  i t  t o  t h e  L i e u t e n a n t  
G o v e r n o r ' s  O f f i c e ,  t h e y  w i l l  c o p y  i t  a n d  s e n d  i t  b a c k ,  a n d  I  w i l l  
t h e n  g e t  i t  b a c k  t o  y o u .

3 .  When t h e  f i r . a l  p a c k a g e  c o m e s  t o  t h e  L i e u t e n a n t  G o v e r n o r ' s  
O f f i c e ,  t h e y  w i l l  b e g i n  t h e i r  r e v i e w ,  i n  c o n j u n c t i o n  w i t h  o u r  l e c r a l  
r e v i e w . S a r a  F i s h e r  w i l l  c o n t a c t  t h e  a s s i g n e d  a t t o r n e y  a n d  w o r k  
c l o s e l y  w i t h  t h e  a t t o r n e y  i n  t h e i r  r e v i e w .  I f  a t  a n y  t i m e  t h e
L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  d e t e r m i n e s  t h a t  a p a r t i c u l a r
r e g u l a t i o n  o r  s e t  o f  r e g u l a t i o n s  s h o u l d  n o t  b e  a d o p t e d ,  S a r a  w i l l  
i m m e d i a t e l y  c o n t a c t  t h e  a s s i g n e d  a t t o r n e y  s o  t h a t  h e  o r  s h e  c a n  
s t o p  w o r k i n g  o n  t h e  f i l e .  P l e a s e  f e e l  f r e e  t o  c o n t a c t  S a r a  a t  a n y  
t i m e  w i t h  q u e s t i o n s  o r  c o m m e n t s .

4 .  B e f o r e  a n y  r e g u l a t i o n s  p r o j e c t  i s  f o r w a r d e d  t o  me f o r  f i n a l  
t e c h n i c a l  r e v i e w  a n d  f i l i n g  w i t h  t h e  L i e u t e n a n t  G o v e r n o r ,  t h e  
a s s i g n e d  a t t o r n e y  m u s t  g e t  a p p r o v a l  f o r  t h e  p r o j e c t  f r o m  t h e  
L i e u t e n a n t  G o v e r n o r ' s  O f f i c e .  T h e  c o v e r  memo t o  me f o r w a r d i n g  t h e  
f i l e  m u st  c l e a r l y  s t a t e  t h a t  t h e  p r o j e c t  h a s  b e e n  a p p r o v e d  f o r  
a d o p t i o n  b v  S a r a  F i s h e r . - A b s e n t  t h i s  s t a t e m e n t ,  t h e  f i l e  w i l l  b e  
i m m e d i a t e l y  r e t u r n e d  t o  t h e  a s s i g n e d  a t t o r n e y .

P l e a s e  c o n t a c t  me i f  y o u  h a v e  a n y  q u e s t i o n s .

JWB: c l

c c :  L t .  G o v .  J o h n  B . ( J a c k )  C o g h i l l
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S i n c e  t h e  G o v e r n o r  h a s  g i v e n  h i s  d i r e c t i v e  t o  h a v e  a l l  a g e n c i e s  

s u b m i t  a d o p t e d  r e g u l a t i o n s  t o  m y  o f f i c e ,  I w o u l d  l i k e  t o  i n f o r m  y o u  

h o w  t h i s  w i l l  h a p p e n .

W h e n  a d o p t e d  r e g u l a t i o n s  a r e  r e c e i v e d  b y  m y  o f f i c e ,  w e  w i l l  s e t  u p  

a c o n t r o l  f i l e .  A  c o p y  t h e  r e g u l a t i o n  p r o j e c t  w i l l  b e  k e p t  i n  m y  

o f f i c e  a n d  t h e  o r i g i n a l  p r o j e c t  w i l l  b e  s e n t  t o  t h e  D e p a r t m e n t  o f  

L a w  f o r  l e g a l  r e v i e w .  A f t 8 r  w e  r e c e i v e  t h e  p r o j e c t  w e  w i l l  n o t i f y  

y o u  o f  t h e  d a t e  i t  w a s  t r a n s m i t t e d  t o  L a w .  T h e  D e p a r t m e n t  o f  L a w  

w i l l  c a r r y  o u t  t h e i r  n o r m a l  l e g a l  r e v i e w ,  w h i l e  m y  o f f i c e  w i l l  

c o n d u c t  t h e  r e v i e w  a s  o u t l i n e d  i n  G o v e r n o r  H i c k e l ' s  d i r e c t i v e  ( s e e  
a t t a c h e d ) .

T h e  D e p a r t m e n t  o f  L a w  h a s  a d v i s e d  m e  t h a t  a d o p t e d  r e g u l a t i o n s  w e r e  

s e n t  t o  t h e m  e i t h e r  b y  m a i l  o r  c o u r i e r ,  I w o u l d  l i k e  t o  r e q u e s t  a 

d e p a r t m e n t  c o u r i e r  d e l i v e r  a l l  r e g u l a t i o n  p r o j e c t s  t o  m y  o f f i c e .  

T h e  c o u r i e r  s h o u l d  h a n d  t h e  p r o j e c t  d i r e c t l y  t o  S a r a  F i s h e r ,  m y  

c p e c i a l  a s s i s t a n t  i n  c h a r g e  o f  t h e  r e g u l a t o r y  r e v i e w .  I f  S a r a  i s  

n o t  a v a i l a b l e  t h e  p r o j e c t  s h o u l d  b e  l e f t  w i t h  D e n n i s  B u r n s ,  t h e  

A d m i n i s t r a t i v e  C o d e  C o o r d i n a t o r .  T h i s  w i l l  e n s u r e  t h e  r e g u l a t i o n  

p r o j e c t  w a s  p r o p e r l y  r e c e i v e d  b y  m y  o f f i c e .

Y o u r  c o o p e r a t i o n  t o  s t a r t  i m p l e m e n t i n g  t h e s e  c h a n g e s  b y  M o n d a y  

A p r i l  1 5 ,  1 9 9 1  i s  a p p r e c i a t e d .  P l e a s e  c o n t a c t  S a r a  F i s h e r  i f  y o u  
h a v e  a n y  q u e s t i o n s .



C o g h i l l  r e c e i v e s  n e w  

r e g u l a t o r y  p o w e r s
•ma AMocuTio rnraiANCHORAGE -  Gov. Walter J. 
Hickel has given Lt. Gov. Jack Cog­
hill sweeping new powers to block 
proposed state regulations or order 
them rewritten.Lawmakers said the action proba­bly is unconstitutional and will allow 
special interests to influence Coghill 
to block laws written by the Legisla­
ture.But Hickel wrote: •‘This change will allow us to carry out our agenda 
to be a responsive administration and to implement our regulatory re­
view program."Hickel made the move unan­nounced in an April 1 memo sent to 
his cabinet officers, according to his 
press secretary. Eric Rehmann.The memo laid out rules requiring regulations to be positive and to ex­
hibit a "can-do attitude."It elevates Coghill over commis­

sioners. who previously oversaw reg­
ulation-writing.A regulatory review team will be 
formed in Coghill’s office. Rehmann 
said.“ I guess Coghill’s a regulatory czar now,”  said Rep. Cliff Davidson. 
D-Kodiak. ‘ ‘ I think the special inter­
ests gain and the public process 
loses."Coghill will be able to reject or re­
vamp state regulations dealing with 
oil and gas taxes and royalties, envi­ronmental safeguards, and fish and 
game management, said Davidson, 
co-chair of the House Resources 
Committee."Only the commissioner of an agency has statutory authority to im­
plement regulations, not the lieuten­
ant governor,’1 said Rep. Fran Ul­mer. a Juneau Democrat and attor­
ney. “ There isn’t a lieutenant gover- 

P Im m  turn to Coghill Peg* 8

C o g h i l l . . .
Continued from Peg* 1

nor in the Lower 48 who has this kind of power."
But Hickel maintains he holds ex­ecutive authority to designate the fi­

nal arbiter of state regulations. Rehmann said.
“ Jack’s a statewide elected offi­cial and the governor sees this as adding greater democracy to the 

process," Rehmann said.
Coghill made expansion of the lieutenant governor's power a key 

plank in his 1990 election campaign.
Some regulations have been mired in the review process for up to 

three years by commissioners who 
delegate rule-writing to underiings, Coghill said. Industry and interest 
groups frequently complain about 
regulations that unfairly implement new laws, he said.

“ It’s kind of crazy that you have 
middle management bureaucracy dictating regulations.”  Coghill said. 
“ That's why it’s important the lieu­
tenant governor be the conscience of the regulatory process."

Coghill said he already has reject­ed rules written by the Department 
of Transportation and Public Facili­
ties that would have further restrict­
ed travel of long double-trailer

trucks on the Kenai Peninsula. 
Transportation Commissioner Frank Turpin said the rule would have lim­ited travel of the 110-foot-long trucks 
to between 7 p.m. and 7 a.m. on weekdays on the Sterling and Seward 
Highways.

Although the trailer trucks occa­sionally slow traffic, they did not 
prompt widespread criticism from 
Kenai Peninsula legislators and resi­
dents. confirming Coghill's action. Turpin said.

“ He was right," Turpin said, “ v/e 
just didn’t get a lot of support for the 
tighter regulations."

Administration sources said Cog­hill gained his newfound authority af­
ter a showdown with Hickel’s chief of 
staff, Max Hodel. in a meeting with Hickel.

Hodel reportedly defended com­
missioners’ rule-writing authority. He could not be reached for com­ment. Coghill declined to comment 
but made it clear he now holds the power.

"That's the signature of the gov­ernor,”  Coghill said pointing to the 
April I Hickel memo. " I ’ll let you be 
the judge of that."

A regulation is a rule or order 
springing , from one of 15 executive 
agencies in state government. Regu­lations are adopted under authority

of statutes, or laws, passed by the 
Legislature.Commissioners typically write or oversee the rule-writing process. The 
rules are then sent to the Depart­ment of Law for technical review 
and then to the lieutenant governor 
for signature, typically a formality.The Administrative Procedures 
Act. which lays out the rules for reg­ulation writing, makes no express 
provision for the lieutenant governor to assume the authority, said Tam 
Cook, an attorney for the Legisla­
ture.

However, it appears the governor may shift responsibility within the 
executive branch from the Depart­ment of Law to the governor by exec­
utive order, which is subject to legis­lative approval, she said.

Attorney General Charles Cole 
did not return several phone calls for comment on Hickel’s action. Legisla­tors said there has been no executive 
order from Hickel shifting rale-mak­ing responsibility.In 1989, an attorney general’s 
opinion described the lieutenant gov­
ernor's regulatory role as largely 
ceremonial and confined to rule-sign­ing. Then-Lt. Gov. Stephen, McAlpine 
blocked regulations restricting a lot­
tery organization by refusing to sign 
the rules.
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game management, said David­
son, coch a ir  of the House Re­
sources Committee.

"OnJy the commissioner of an 
agency has statutory authority to 
implement regulations, not the 
lieutenant governor,”  said Rep. 
Fran Ulmer, a Juneau Democrat 
and attorney. “ There Isn’ t a lieu­
tenant governor In the Lower 48 
who has this kind of power.”

But Hickel maintains he holds 
executive authority to designate 
the final arbiter of state regula­
tions, Rehmann said. '

“ The governor has full author- ; 
. lty to delegate to Jack the over- 
! sight on this,”  Rehmann said.'
' “ Jack’s a statewide elected offi­

cial and the governor sees this as 
adding greater democracy to the 
process."

Coghill made expansion of the 
lieutenant governor’s power a 
key plank in his I960 election 
campaign.

Some regulations have been 
mired In the review process for 
up to three years by commission­
ers who delegate rule-writing to 
their underlings, Coghill said. In­
dustry and Interest groups fre­
quently complain about regula­
tions that unfairly implement 
newly passed laws, ho said.

" I t ’s kJnd of crazy that you 
have middle management bu­
reaucracy dictating regula­
tions," Coghill said. “ That's why 
It’s Important the lieutenant gov­
ernor be the conscience of the 
regulatory process."

Coghill said he already has re-

‘I guess CoghilTs a
regulatory czar
now. I think the
special interests
gain and the public
process loses.’
— Rep. Cliff Davidson,

D -K od ia k

jected rules written by the De­
partment of Transportation and 
Public Facilities that would have 
further restricted travel of long 
double-trailer trucks on the 
Kenai Peninsula. Transportation 
Commlssidrter Frank Turpin said 
the rule would have limited 
travel of the 110-foot-long trucks 
to between 7 p m, and 7 a.m. on 
weekdays on the Sterling and Se­
ward Highways.

Although the trailer trucks oc­
casionally slow traffic, they did 
not prompt widespread criticism 
from Kenai Peninsula legislators 
and residents, confirming Cog­
hill’s  action, Turpin said.

“ He (CoghiU) was light,”  Tur­
pin said. “ We just didn’ t get a lot 
of support for the tighter regula­
tions.”

Administration sources said 
Coghill gained his newfound au­
thority after a showdown with 
Hickel's chief of staff, Max 
Hodel, in a meeting with Hickel.

Hodel reportedly defended 
commissioners' rule-writing au­
thority. He could noi be reached 
for comment. Coghill declined to 
comment but made It clear he 
now holds Hie power.

“ That's the signature of the 
governor," CoghiU said pointing 
to the April 1 Hickel memo. " I ’ll 
let you be the Judge of that."

A regulation is a rule or order 
springing from one o f 15 execu­
tive agencies in state govern­
ment. Regulations are adopted 
under authority of statutes, or 
laws, passed by the Legislature.

Commissioners typically 
write or oversee the rule-writing 
process. The rules are then sent ; 
to the Department o f Lgw for 
technical review and theft to the 
lieutenant governor for signa­
ture, typically a formality.

The Administrative Proce­
dures Act, which lays out the 
rules for regulation writing, ; 
makes no express provision for 
the lieutenant governor tor it»- 
sume the authority, said Jam  
Cook, an attorney for the Legis­
lature.

However, it appears the gov­
ernor may shift responsibility 
within the executive branch from 

'the Department of Law to the 
governor by executive order, 
which is subject to legislative ap ­
proval, she said.

Attorney General Charles 
Cole did not return several phone 
calls for comment on Hickel’s 
action. Legislators said there has 
been no executive order, /rom  
Hickel shifting rule-making re-  ̂
sponslbillty.

In 1999, an attorney general’s 
opinion described the lieutenant 
governor’s regulatory rule as 
largely ceremonial and confined 
to rule-slgnLng. Then-Lt. Gov. 
Stephen McAJplne blocked regu­
lations restricting h lottery or­
ganization by refusing to sign the 
rules.

C o g h i l l  w i n
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Hiclcel decision! fires up lawtiial
By DAVE PATRICK
TIMES CAPITAL BUREAU

■ Gov. Hickel oppose 
funding of abortions

JUNEAU -  Gov. Walter J. 
Hickel has given Lt. Gov. Jack 
Coghill sweeping new powers to 
block proposed state regulations 
or order them rewritten, Eric 
Rehmann, Hickel’s press secre­
tary, confirmed Friday.

Hickel’s action elevates Cog­
hill over commissioners who 
previously oversaw regulation- 
writing and occurred unan­
nounced in an April 1 memo 
signed by the governor and sent 
to his Cabinet officer*. . .

“ This change will allow us to ;  
carry out our agenda to be a  re - ' 
sponslve administration and to 
implement our regulatory re­
view program,”  Hickel wrote. 
The memo laid out rules requlr, 
lng regulations to be positive and 
to exhibit a “ can-do attitude."

A regulatory review tesm wlll 
be formed in ' CogfffiPi office,

Rehmann said.
Lawmakers said I 

likely unconstitution 
allow special lnterei 
ence CoghilJ to 
blunt laws 
written by the 
Legislature.

"I  guess 
Coghill’s a 
regulatory 
czar now,”  
said Rep. Clift 

' Davidson, f
D-Kodiak. “ I t - ° l  
think the special In! 
and the public prodfesi

Coghill will now b< 
Ject or. revamp an ar 
regulations that deal 
gas taxes and royalik 
mental safeguards, a
^'^•■5. fcaCsai



ch 120 SLA 1971; am § 1 ch 200 SLA 1972; am § 2 ch 207 SLA 1975; 
am § 94 ch 218 SLA 1976; am E.O. No. 39, §§ 7, 13 (1977); am E.O. 
No. 55, § 37 (1984); am E.O. No. 58, § 19 (1984))

Revisor's notes. — Formerly AS 44.15.010. Renumbered in 1980.
NOTES TO DECISIONS

The University of Alaska cannot be section. University of Alaska v. National
allocated among the principal depart* Aircraft Leasing, Ltd., 536 P.2d 121
ments now identified under this section. (Alaska 19751.
University of Alaska v. National Aircraft Former Alaska 8iate-Operated
Leasing, Ltd., 536 P.2d 121 (Alaska 1975). School System not a separate princi*

The University of Alaska is an instxu* pal department of government — Seementality of the sovereign which enjoys in Alaska State-Operated School Syi. v. 
some limited respects a status which is co* Mueller, 536 P.2d 99 (Alaska 1975). 
equal rather than subordinate to that of Applied in Grans to v. Occhipinti, 602
the executive or the legislntive arms of P.2d 442 (Alaska 1979). 
government Therefore, it is not necessar- Cited in Aspen Exploration Corp. v.
ily subject to such allocation under this Sheffield, 739 P.2d 150 (Alaska 1987).

§ 44.17.010 Alaska Statutes § 44.17.030

Collateral references. — 38 Am. Jur. 72 Am. Jur. 2d, States, Territories and
2d, Governor, Si 1 to 15; 63 Am. Jur. 2d, Dependencies, §S 62 to 65.
Public Officers and Employees, S 1 et seq; 8LA CJ.S., States, i i  79 to 103.

Sec. 44.17.010. Delegation o f  functions. The principal executive 
officer o f  each state department may assign the functions vested in the 
department to subordinate officers and employees. (§ 3 ch 64 SLA 
1959) "

Collateral references. — 1 Am. Jur. 3 CJ.S., Agency, i i  257 to 267; 73 
2d, Administrative Law, i  1 et aeq. C J.S., Public Administrative Law, i 1 et

3 Am. Jur. 2d, Agency, i 68 et aeq. seq.

Sec. 44.17.020. Divisions. The principal executive officer of each 
department may, with the approval of the governor, establish divi­
sions or other adminiutrative or organization units within the depart­
ment in the interests of economy and efficiency and in accord with 
sound administrative principles and practices. (§ 3 ch 64 SLA 1959)

Sec. 44,17.030. Regulations. The principal executive officer of 
each department may adopt regulations, consistent with law or regu­
lations established by the governor, for

(1) the administration o f  the department;
(2) the conduct o f  employees;
(3) the distribution and performance o f business; and
(4) the custody, use, and preservation of the records, documents, 

and property pertaining to department business. (§ o ch 64 SLA 1959)

14



§ 44.62.010 State Government S 44.62.020

Itauance of permiU for killing of 
caribou bated on verbal instructions 
to agenUi held improper. — The issu­
ance of permits for killing of caribou in 
certain specified areas of the state based 
on verbal instructions to the permit 
agents as to the need of individual appli­
cants does not conform to requirements of 
this chapter. State v. Tanana Valley 
Sportsmen's Ass'n. 583 P.2d 854 (Alaska 
1978).

Nothing in this chapter authorizes the 
Board of Game to impose requirements 
not contained in written regulations by 
means of oral instructions to agents. Such 
verbal additions to regulations involving 
requirements of substance are unautho­
rized and unenforceable. State v. Tanana

Valley Sportsmen's Ass n. 583 P.2d 854 
'Alaska 1978).

Cited in Hammond v. Hickel. 588 P.2d 
256 (Alaska 1978); In ire Simpson. 645 
P.2d 1223 (Alaska 1982): Chevron U.S.A.. 
Inc. v. LeResche. 663 P.2d 923 (Alaska 
1983); Pan Am. Petroleum Corp. v. Shell 
Oil Co.. 455 P.2d 12 (Alaska 1969); 
Coghill v. Boucher. 511 P.2d 1297 (Alaska 
1973); In re Sullivan. 551 P.2d 531 
'Alaska 1976); Dresser Indus., Inc. v. 
Alaska Dep’t of Labor. 633 P.2d 998 
(Alaska 1981): Wien Air Alaska, Inc. v. 
Department of Revenue. 647 P.2d 1087 
'Alaska 1982): Wickersham v. State. Com. 
Fisheries Entry Cornm'n. 680 P.2d 1135 
•Alaska 1984).

Collateral references. — 1 and 2 Am. 73 C.J.S.. Public Administrative Law 
Jur. 2d. Administrative Law. $ I et seq. and Procedure. $ 1 et seq.

Article 1. Application and Effect.

Section Section
10. Application to State Organization 30. Consistency between regulation and 

Act of 1959 statute
20. Authority to adopt, administer, or 

enforce regulations

Sec. 44.62.010. Application to State Organization Act of 1959. 
Rule-making power conferred by ch 64 SLA  1959 is subject to this 
chapter. <$ 2(4) art I (ch 1) ch 143 SLA  1959)

Revisor's notes. — It is not possible to powers referred to are scattered through- 
eliminate the reference to ch 64 SLA 1959 nut this revision, 
in the above section. The rule-making

NOTES TO DECISIONS

Cited in Davhoff v. Temsco Helicopters.
Inc.. 772 P.2d 1085 (Alaska 1989).

Sec. 44.62.020. Authority to adopt, administer, or enforce reg­
ulations. Except for  the authority conferred upon the lieutenant gov­
ernor in AS 44.62.130 —  44.62.170. A S  44.62.010 —  44.62.320 do not 
confer authority upon or augm ent the authority o f  a state agency to 
adopt, administer, or  enforce a regulation. To be effective, each regu­
lation adopted must be within the scope o f  authority conferred and in 
accordance with standards prescribed by other provisions o f  law. i§ 4 
art I (ch 1) ch 143 SLA  1959)

179



NOTES TO DECISIONS

Authorization for regulations. — In
determining whether a regulation is au­
thorized by statute the Court o f Appeals of 
Alaska looks to four things: First, the 
scope of authority conferred by the autho­
rizing statute; second, the extent to which 
the regulation is in accordance with "stan­
dards prescribed by other provisions of 
law"; third, the extent to which the regu­
lation is consistent with the authorizing 
statute; and fourth, the extent to which 
the regulation is reasonably necessary to 
carry out the purpose o f the authorizing 
statute. Beran v. State. 705 P .2d 1280 
'Alaska Ct. App. 1985'.

Meaning o f "in accordance with 
standards prescribed by other provi­
sions o f law ." — The words o f this sec­
tion. "in accordance with standards pre­
scribed by other provisions of law ." mean 
nothing more than i f  standards are pre­
scribed by provisions o f law other than 
those contained tn this chapter, then they 
must be recognized and adhered to. This 
language does not mean that regulations 
cannot be validly adopted by an adminis­
trative agency "unless" standards have 
been prescribed. Boehl v. Sabre Je t Room. 
Inc.. 349 P.2d 585 (A laska 1960).

In the absence o f express statutory 
authorization a regulation imposing 
strict liability but providing for punish­
ment by possible imprisonment is not "in 
accordance with standards prescribed by- 
other provisions o f law.” Beran v. State. 
705 P.2d 1280 (A laska C l. App. 1985i.

Record should give explanation for 
regulation. — This chapter does not spe­
cifically require a decisional statement 
when an agency promulgates a regula­

tion: however, when an agency promul­
gates a regulation, the record should at 
least explain the reasons for the agency's 
action. Johns v. Commercial Fisheries 
Entrv Cornm'n. 758 P.2d 1256 (Alaska 
1988').

Judicial review of administrative 
regulation. — Where an administrative 
regulation has been adopted in accordance 
with the procedures set forth in the Ad­
ministrative Procedure Act, and it ap­
pears that the legislature has intended to 
commit to the agency discretion as to the 
particular matter that forms the subject of 
the regulation, the supreme court will re­
view the regulation in the following man­
ner: First, it w ill ascertain whether the 
regulation is consistent with and reason­
ably necessary to carry out the purposes ol 
the statutory provisions conferring rule- 
making authority on the agency. This as­
pect of review insures that the agency ha- 
not exceeded the power delegated hv tnu 
legislature. Second, the supreme court 
w ill determine whether the regulation is 
reasonable and not arb itrary. This latter 
inquiry is Droper in the review of any leg­
islative enactment. K e llv  v. Zamarello. 
486 P.2d 906 (A laska 1971).

Standard of rev iew . — This section 
and AS 44.62.030 provide guidance as in 
the standard o f review for regulations 
adopted pursuant to an administrative 
agency's quasi-legislative rule-making 
function. Kelly v. Zamarello. 486 P.2d 90(i 
(A laska 1971>

Applied in State v. Anderson. 749 P.2d 
1342 (A laska 1988).

Quoted in S ta le  v. Alveska Pipeline 
Serv. Co.. 723 P.2d 76 (A laska 1986i.

Collateral references. — 1 Am. Ju r. 73 C.J.S.. Public Administrative Law 
2d. Administrative Law. >5$ 92 to 97. and Procedure. § 87 et seq.

Sec. 44.62.030. C onsistency between regulation and statute.
If, by express or implied terms of a statute, a state agency has author­
ity to adopt regulations to implement, interpret, make specific or oth­
erwise carry out the provisions of the statute, a regulation adopted is 
not valid or effective unless consistent with the statute and reason­
ably necessary to carry out the purpose of the statute. (§ 5 art I (ch 1) 
ch 143 SLA 1959)



tnoruaa oy statute ine t jo tm  01 Appeals ot • •   v. *«« ‘.n
laaka looks to four things: First, the ministrative Procedure Act. and it ap-

scope o f authority conferred by the autho- pears that the legislature has intended to
rizing statute: second, the extent to which commit to the agency discretion as to the
the regulation is in accordance with "stan- particu lar matter that forms the subject of
dards prescribed by other provisions o f the regulation, the supreme court w ill re-
law” ; third, the extent to which the regu- view the regulation in the following man-
lation is consistent with the authorizing ner: First, it w ill ascertain whether the
statute: and fourth, the extent to which regulation is consistent with and reason-
the regulation is reasonably necessary to ably necessary to carry out the purposes of
carry out the purpose o f the authorizing the statutory provisions conferring rule-
statute. Beran v. State. 705 P.2d 1280 making authority on the agency. This as-
'A laska Ct. App. 1985). pect o f review insures that the agency has

S tatu te p reva ils  o ve r con flic ting  reg- nol exceeded the power delegated by the
u la tion . — The statute delegating its law- legislature. Second, the court will deter-
making power to government agencies to mine whether the regulation is reason-
make law through regulations defines the able and not arb itrary. This latter inquiry
agency's authority to promulgate regula- is proper in the review of any legislative
tions and thus i f there is a conflict be- enactment. K e lly  v. Zamarello. -186 P.2d
tween the statute and a regulation, the ‘M)6 'A laska 1971).
statute prevails. Chevron U.S.A.. Inc. v. S tanda rd  o f rev iew . — This section
Hammond 'A77-195 C iv ili. F. Supp. ind AS 44.62.020 provide guidance as to 

'D . A laska 1978). the standard o f review for regulations
A tto rney  genera l cou ld  not save .idoptcd pursuant to an administrative

p rov is ions o f fo rm e r AS 30.25 from  un- agency's quasi-legislative rule-makine
constitu tiona lity  unde r A las. Const., function. Ke lly v. Zamarello. 486 P.2d 906
art. IX . § 7, by d irec ting  p rom u lg a tion  Alaska 1971).
o f regu la tion s inconsistent w ith stat- Regu lation  in va lid  under this sec-
ute. —  See Chevron U.S.A.. Inc. v. Ham- tion . — See State v. Alyeska Pipeline
mond (A77-195 C iv il), F. Supp. 'D . Serv. Co.. 723 P .2d 76 (A laska 1986).
A laska 1978). A pp lied in State v. Anderson. 749 P.2d

Regu la tion  acco rded  p resum ption  1342 (A laska 1988); State v. Korean Air
o f va lid ity . — An administrative regula- Lines Co.. Sup. C l. Op. No. 3447 (File No.
tion must be accorded a presumption o f S-2438), P.2d '1989). 
validity, and the challenger o f the regula- Quoted in Chevron U.S.A.. Inc. v
tion must demonstrate its invalidity. LeResche. 663 P.2d 923 (A laska 1983':
Union Oil Co. v. State. 574 P.2d 1266 Kuhn v. State. 692 P .2d 261 'Alaska
'A laska 1978). 1983): State v. E luska. 698 P 2d 174

Ju d ic ia l rev iew  o f adm in istra tive  Alaska Ct. App. 1985).

A rticle 2. Subm ission, F iling and P ub lica tion  of Regulations.

Section Section
40. Submitting regulations 100. Presumptions from tiling
50. Styie and forms 110. Presumptions from publication
60. Preparation and filing 120. Voluntary submitting and pubiica-
70. Fees tion
80. Endorsement and filing 125. Regulations attorney
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Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101
P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

M E M O R A N D U M April 19, 1991

SUBJECT:

TO:

Gubernatorial delegation of regulatory review power to the lieutenant governor (Work Order No. 7-LS1225)
Senator Arliss Sturgulewski

FRO M : Theresa L. Bannister ̂  Legislative Counsel

You have asked whether the governor can delegate to the lieutenant governor the power to review regulationŝ  as he has done in his April 1, 1991 memo.̂
SHORT ANSWER. In my opinion the governor cannot delegate the power to review regulations to the lieutenant governor as he has done in his April 1, 1991 memo, 
unless he uses an executive order.
DISCUSSION. This delegation inserts additional steps into the regulation adoption process. At the present time, proposed regulations that have gone through the basic procedures for adoption are sent to the Department of Law ("department") for final legal approval before being submitted to the lieutenant governor for filing under AS 44.62.040. AS 44.62.060. The filing of the lieutenant governor is basically a technical act.2/
However, under the delegation the agencies must submit the regulations they have 
adopted to the lieutenant governor for his review before sending them to the department for its final review. The lieutenant governor then transmits the 
regulations to the department. Under the delegation, the approval of the lieutenant governor must be obtained before the department issues its final legal approval.

^In this memo a reference to "regulations" includes orders of repeal.

& The scope of the delegation can be more completely understood by reviewing the April 11,1991, 
Department of Law memo on this subject.

^The statutes do not give the lieutenant governor any review power over the regulations that arc 
submitted to him.
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Senator Arliss Sturgulewski
April 19, 1991
Page 2

Under art. Ill, sec. 23, of the state constitution the governor is authorized to make 
changes in the organization of the executive branch or in the assignment of functions 
among its units that he considers necessary for efficient administration.^'However, 
if the change requires the force of law, he must use an executive order.
At first glance, the extra steps could be characterized as merely an internal 
reassignment of executive branch regulation review functions inherent in the 
regulatory process, a reassignment that does not require more than the memo that 
was used.

However, the delegation actually conflicts with the statutes governing the adoption 
of regulations, and the delegation appears to significantly alter the present statutory 
plan for adopting regulations by adding these particular steps.

The delegation conflicts with AS 44.62.250, which establishes the procedures for 
adopting emergency regulations. Under that section, the adopting agency is directed 
to immediately submit a copy of an emergency regulation to the lieutenant governor 
for filing. Under the delegation, adopted regulations are required to be submitted 
to the lieutenant governor for his review, not for filing by him.
The delegation also contradicts the responsibilities given to the Department of Law 
under AS 44.62.125. The lieutenant governor essentially controls when the 
regulations are transmitted to the department. He also controls whether or not the 
department can perform its final review of the regulations. Because the lieutenant 
governor controls when and if the department reviews regulations, it contradicts the 
affirmative requirement in AS 44.62.125 that the department review regulations.

Y
The scope of the lieutenant governor’s review both enlarges and conflicts with the 
statutory plan. Under the delegation, the lieutenant governor is to review the 
regulations for such items as being positive, not negative, and for a "can-do" attitude. 
These criteria are not usually required for the adoption of regulations. I f  the 
lieutenant governor bases his disapproval on these items, the disapproval may be

) 4  This section reads as follows:

j Section 23. Reorganization. The governor may make changes in the organization
of the executive branch or in the assignment of functions among its units which 
he considers necessary for efficient administration. Where these changes require the 
force of law, they shall be set forth in executive orders. The legislature shall 
have sixty days of a regular session, or a full session if of shorter duration, to 
disapprove these executive orders. Unless disapproved by resolution concurred in 
by a majority of the members in joint session, these orders become effective 
at a date thereafter to be designated by the governor.

i __________________________________________________________



considered to conflict with the present statutory plan because it imposes new 
requirements on regulations beyond those already required. _ *
During the review, the lieutenant governor also must consider whether "public input" 
has been taken into account in the final adopted version of the regulations. The 
present statutory plan addresses public review by establishing certain notice and 
hearing requirements (e.g. AS 44.62.190 and 44.62.210). Once these are satisfied 
under the present statutory plan, the regulation should be considered to have satisfied 
any "public input" requirements. Disapproval based on this point may conflict with 
the statutory plan because it requires more than is required by the statutory plan 
governing the adoption of regulations.
The timing and potential of the review appear to be significant. Under the present 
statutory process, by the time the regulation is ready for the final Department of Law 
approval, the regulation has gone through all of the requirements for the regulation 
under the statutory system, except for the final department review and submission to 
the lieutenant governor for technical filing. At that point the regulations have 
essentially been "adopted" by the agency, but have not become "effective". The 
addition of the lieutenant governor’s general review with the potential for disapprov­
ing the regulation at that point appears to alter the established statutory plan for 
adopting regulations.
Because of these conflicts and alterations force of law is required to make these 
changes and the governor must use an executive order. Since the adoption of 
regulations is basically a legislative function delegated to the executive branch, a court 
is more likely (than when examining traditional executive functions) to hold that the 
governor cannot make these changes without an executive order. The delegation 
from the legislature would be more narrowly construed, and the court could more 
easily find that the changes require the force of law.
In conclusion, although the outcome of a court review cannot be predicted in this 
situation, it is my opim'on that the governor cannot delegate the power to review 
regulations to the lieutenant governor as he has done in his April 1, 1991 memo, 
unless he uses an executive order.

If I may be of further assistance, please advise.
TLBrpl
91-279.plm
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SUBJECT:
TO:

FR O M :

Executive orders

Representative Max Gruenberg, Jr. 

Tamara Brandt C o o k v ^  C s
Director

You have informed me that you have a copy of the memorandum written by Terry 
Bannister on April 19 addressing the issue of whether the Governor may transfer to 
the Lieutenant Governor the broad regulation review function that the Lieutenant 
Governor has indicated he intends to exercise. In that memorandum, Terry Bannister 
concluded that such a transfer would require changes in statute and, therefore, could 
probably be accomplished only through a executive order. You have questioned 
whether, even by utilizing an executive order, the transfer could be accomplished. 
Article III, Sec. 23 of the state constitution provides:

The governor may make changes in the organization of the executive branch 
or in the assignment of functions among its units which he considers necessary 
for efficient administration. Where these changes require the force of law, 
they shall be set forth in executive orders. The legislature shall have sixty days 
of a regular session, or a full session if of shorter duration, to disapprove these 
executive orders. Unless disapproved by resolution concurred in by a majority 
of the members in joint session, these orders become effective at a date 
thereafter to be designated by the governor.

I have found only one case discussing this section of the constitution and it is not 
particularly on point. fSuber v. Alaska State Bond Committee. 414 P.2d 546 (Alaska 
1966) holding the section not implicated where the Commissioner of Commerce 
created an executive agency to carry out the provisions of legislation when the 
legislation gave him specific authority to hire staff) However, the section is discussed 
in the Alaska Constitutional Convention Proceedings (pages 2226-2229) and it 
appears clear that the delegates viewed this section as providing the Governor the 
power, as an administrative matter, to reorganize the functions of the executive 
branch, but not particularly, to enlarge, diminish, or otherwise alter those functions.



NORDALE: I just perhaps could amplify the Committee’s thinking at bit on 
this. We were thinking primarily of laws setting up boards and sort-of sloppy 
administration, as we have at the present time. Now then, when the governor 
sees there are too many departments set up functioning by themselves or 
functioning under boards and there isn’t any coordination, he has the right to 
suggest a reorganization and a different assignment of functions.. . .
LONDBORG: Mr. President, just another word along that line, and 
I think Mrs. Nordale brought it out quite clear, now the other way 
would be if the governor wanted some reorganization he would have 
to go to the legislature and have a bill introduced by somebody or on 
his own request and that bill would be acted upon to make this 
necessary change. For instance, deleting a certain board or ceasing its 
functions and putting it under the single department head or something 
of that nature, whatever major change he would want he would have 
to depend upon the legislature to pass that bill and get it into 
operation. Doing it this way, he sets forth an executive order but it 
does not become effective until it slips through the next session of the 
legislature without being voted out by the legislature. I suppose you 
could call it reverse legislation. The governor makes a new law and if 
the legislature does not want it done away with, well, then they can let 
it go through, but I think it runs in line with the strong executive we 
have where he can set forth his changes and the legislature by being 
silent on it, in that way they approve of the order. (Constitutional 
Convention Proceedings, Part III, Page 2229)

So, it appears quite clear that the Governor could move responsibilities regarding the 
review of regulations from the Department of Law to the Lieutenant Governor 
through an executive order that would be subject to legislative disapproval. However, 
what has been proposed in the current situation, involving extensive review of existing 
regulations as well as a two-tiered review of new regulations involving both the 
Lieutenant Governor’s office the Department of Law, appears to go beyond what 
may be accomplished through an executive order. Legislation may well be required 
to accomplish all that is proposed.
TBC:mi
91-074.mai
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CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  N o. ________________

This bill amends AS 4 2 . 6 2 . 2 5 0  by c h a n g i n g  the notice r e q u i r e m e n t s  for 

the a d o p t i o n  of emergency regul a t io n  to require that notice of a d o p t i o n  s h a l l  be 

m a d e  w i t h i n  five days after filing b y  the lieutenant governor, i n s t e a d  o f  w i t h i n  

five days after adoption of e m e r g e n c y  regulations. This ch a n g e  v a l i d a t e s  

l o n g s t a n d i n g  practice, and it is n e e d e d  to c o n f o r m  to a recent c o u r t  d e c i s i o n  in 

S h e p a r d  v. S t a t e . Approval of the b i l l  will not h a v e  a fiscal i mp a c t  o n  the 

D e p a r t m e n t  of Law.
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§ 44.62.175 A laska  Statutes S 44.62.17*5
Ic) The lieutenant governor shall provide to the Legislative Affairs 

Agency the text o f each issue o f the jou rna l in a computer-readable 
magnetic medium compatible with the legislative data processing sys­
tem. The Legislative A ffairs Agency shall retain the text o f each issue 
o f the jou rna l in a computer-readable magnetic medium.

(d) The lieutenant governor shall sell individual copies o f and sub­
scriptions to the jou rnal at a price reasonably calculated to offset the 
cor.t o f publication and distribution. The commissioner o f administra­
tion shall separately account for money collected under this subsec­
tion that the lieutenant governor deposits in the general fund. The 
annual estimated balance in the account may be used by the legisla­
ture to make appropriations to the office o f the lieutenant governor to 
carry out the purposes o f this section.

(e) A person may not maintain an action based on publication or 
lack o f publication in the jou rna l.

(f) In this section
(1) 'jou rna l" means the A laska Administrative Journa l; and
(2) "publish” means to make available to the public
(A) through the legislative data processing system; and
(B ) in printed form. (§ 2 ch 59 SLA 1985; am § 5 ch 87 SLA 1986; 

am § 48 ch 106 SLA 1986; am § 80 ch 138 SLA 1986; am § 76 ch 14 
SLA 1987)

R e v is o r ’s n o te s . —  To correct m an ifest 
e rro rs  in (a ) (4 ) o f th is section, a reference 
to AS 4 6 .1 1 .0 3 0  was deleted in 1985 be­
cause tha t section was repealed in 1983 , 
and in  1986 a reference to A S 3 7 .0 5 .3 1 6  
was substitu ted  fo r a reference to AS 
37 .0 5 .315 (d ).

C ro s s  r e fe re n c e s . —  F o r leg is la tive  
find ings, see S 1, ch. 59 . SLA  1985 in the 
T em porary and Special Acts.

E f fe c t  o f  am en dm en ts . —  The firs t 
1986 am endm ent added parag raph  (10 ) o f  
subsection (a ).

The second 1986 am endm ent substi­
tu ted "A S  3 6 .3 0 .1 3 0 "  fo r "A S  37 .0 5 .230 " 
in  pa rag raph  (3 ) o f  subsection (a ) and de­
leted "A S  19 .10 .190 ; AS 19 .40 .020 : AS 
3 5 .1 5 .0 3 0 ; A S 3 6 .9 8 .0 3 0 ; AS 37 .0 5 .230 "  
fo llow ing  "1 8 .5 5 .3 2 0 ;”  in parag raph  (4 i o f 
subsection la ).

The th ird  1986 am endm ent inserted 
" ind iv idua l copies o f and" in the firs t sen­
tence and added the la s t two sentences in 
subsection (d ).

The 1987 amendment inserted "AS 
3 6 .3 0 .2 1 0 ”  in  subsection (a )(4 ).

Article 4. Procedure for Adopting Regulations.

Section
160. E ffective date
190. Notice o f  proposed action
195. F isca l notes on regu la tions
200 . Contents o f  notice
210 . Pub lic  proceedings
220 . R igh t to petition
230 . Procedu re on petition
240 . L im ita tion  on retroac tive action

Section
250 . Em ergency regu la tions 
260 . L im ita tio n  on e ffective period o f 

emergency regu la tio . ;
270 . S la te  policy
280 . Purpose o f  A S 4 4 .6 2 .1 8 0  —

44 .6 2 .2 9 0
'290. L im its  o f  the app lica tion  o f AS 

4 4 .6 2 . '8 0  -  4 4 .6 2 .2 9 0
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S 44 .62 .180 S t a t e  Government 3 44 .62 .190

O p in io n s  o f  n t to rn e y  g e n e rn l. —  The 
D epartm en t o f l.a b o r can pub lish  its lis t  o f 
designated toxic and hazardous sub­
stances pu rsuan t to AS 18 .6 0 .0 3 0 (1 2 ) and 
AS L8 .60 .105 (a ) w ithou t going th rough 
the p rom u lga tion  proceeding in the Ad­

m in istra tive Procedure Act. The lis t is 
m ere ly a compilation o f  chem icals and 
substances from  sources a lread y identified 
bv the leg is la tu re . J u lv  18. 1984 Op. A tt'v 
Gen.

Sec. 44.62.180. E ffec tive  date. A regulation or an order o f repeal 
filed by the lieutenant governor becomes effective on the 30th day 
after the dace o f filing unless

(1) otherwise specifically provided by the statute under which the 
regulation or order o f repeal is adopted, in which event it becomes 
effective on the day prescribed by the statute;

(2) it is a regulation prescribing the organization or procedure o f an 
agency, in which event it becomes effective upon filing by the lieuten­
ant governor or upon a later date specified by the state agency in a 
written instrument submitted with, o r as part of, the regulation or 
order o f repeal;

<3) it is an emergency regulation or order o f repeal adopted under 
AS 44.62.250, in which case the finding and the statement o f the facts 
constituting the emergency shall be submitted to the lieutenant gov­
ernor, together with the emergency regulation or order o f repeal, 
which, in that event only, becomes effective upon filing by the lieuten­
ant governor or upon a later date specified by the state agency in a 
written instrument submitted with, o r as part of, the regulation or 
order o f repeal;

< 4 1 a later date is prescribed by the state agency in a written instru­
ment submitted with, or as part of, the regulation or order o f repeal. 

3 art IV  (ch 1) ch 143 SLA 1959; am § 7 ch 40 SLA 1969)
NOTES TO DECISIONS

C ited  in M uk lu k  F re ig h t L ines v. ough v. Hammond, 7 26  P.2d 166 (A ln ska  
>.'nbors A laska  D r illin g , Inc ., 5 1 6  P .2d  4 0 8  1986).
A laska 1973 ); .M atanuska-Susitna Bor-

Sec. 44.62.190. Notice o f  p roposed  action , ta) At least 30 days 
»efore the adoption, amendment, or repeal o f a regulation, notice o f 
■he proposed action shall be 

' 11 published in the newspaper o f general circulation, or trade or 
odtistry publication, that the state agency prescribes and in the 
-Maska Administrative Journal;

mailed to every person who has filed a request for notice o f 
Proposed action with the state agency;

'J' if the agency is within a department, mailed or delivered to the 
"roniissioner o f the department;



i) 44 .62 .190 A laska  S tatu tes * •*■*.*>2. |« jii

(4) when appropriate in the judgment o f the agency,
(A) mailed to a person or group o f persons whom the agencv |„. 

lieves is interested in the proposed action, and
(B) published in the additional form and manner the state ageru- 

prescribes;
(5 1 furnished the Department o f Law together with a copy of u 

proposed regulation, amendment, or order o f repeal for the depart­
ment's use in preparing the opinion required after adoption and bofor, 
filing by AS 44.62.060;

(6) furnished to a ll incumbent State o f A laska legislators and th< 
Legislative A ffairs Agency;

(7> furnished to the standing committee o f each house o f the legisia- 
ture having legislative jurisdiction over the subject matter treated b\ 
the regulation under the Uniform  Rules o f the A laska State Legisla­
ture, together with a copy o f the proposed regulation, amendment, or 
order o f repeal for the committee’s use in conducting the review autho­
rized by AS 24.05.182;

(8) furnished to the sta ff o f the Administrative Regulation Review 
Committee.

(b) I f  the form or manner o f notice is prescribed by statute, in addi­
tion to the requirements o f filing and mailing notice under this chap­
ter, the notice shall be published, posted, mailed, filed or otherwise- 
publicized as prescribed by the statute.

(c) The failure to mail notice to a person as provided in this section 
does not invalidate an action taken by an agency under AS 44.62.180 
— 44.62.290. (§ 5 a rt IV  (ch 1) ch 143 SLA 1959; am S 2 ch 149 SLA 
1962; am § 1 ch 3 SLA 1968; am § 16 ch 143 SLA 1968; am S 4 ch 64 
SLA 1978; am § 5 ch 1 SLA 1982; am § 3 ch 59 SLA 1985)

E f fe c t  o f  am en dm en ts . —  The 1985 
amendment in parag raph  ( 1 1 o f  subsection 
ia i substitu ted  " th a t"  fo r "which" and 
added "and in  the A la sk a  A dm in is tra tive  
J o u rn a l."

Opinions of attorney general. — 
There a re  few cases and lit t le  tex t discus­
sion o f  the requ irem ents o f  notice and the 
su ffic iency o f  notice in proceedings fo r 
adoption o f ru le s  and regu la tion s . 1959 
Op. A tt ’y  Gen., No. 26.

W here  a leng thy regu la tion  on one sub­
jec t is to be proposed the best policy would 
be to b rie f ly  sum m arize the content and 
purpose o f  the regu la tion . 1959 Op. A tt ’y 
Gen.. N o. 26.

I f  o n ly  a ve ry  sho rt regu la tion  is p ro ­
posed then o rd in a ri ly  it would be most 
p racticab le to set fo rth  the regu la tion  in 
fu ll . 1959 Op. A tt'y Gen.. No. 26 .

W here a great m any regu la tion s a re  to 
be prom u lgated which a re  o f  a va ried  na­

tu re . such as fish  and game regu lations , 
o r o il leasing  regu la tion s , then the o: > 
p ractica l th ing  to do would be to give a 
gene ra l lis t in g  o f the subjects to be cov­
ered , a re ference to any o th e r existing 
body o f  regu la tion s which a re  being 
adopted, amended o r superseded which 
m igh t be in fo rm a tiv e  to the p a rtic u la r 
pub lic o r industry  concerned such as a 
reference to ex is ting  regu la tion s o f  a state 
agency o r depa rtm en t o r  to ex is ting  fed­
e ra l regu la tion s! and a b r ie f lis t in g  o f any 
sign ifican t changes which are proposed i f  
an ex isting  body o f  regu la tion s is to be 
effected. In  such care it would be well to 
indicate that copies o f  the proposed regu­
la tion s can be obtained from  the agency in 
o rd e r to indicate the agency has done ev­
e ry th in g  reasonab ly  possib le to give the 
public affected by its regu la tion s an op­
p o rtu n ity  to fam ilia riz e  it s e lf w ith  the 
regu la tion s and to p repare its e lf to subm it
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§ 44.62.190 S t a t e  G o v e r n m e n t § 44.62.190

its views at the hearing . Th is shou ld  con­
stitu te substan tia l compliance w ith the 
A dm in istra tive  Procedure Act and would 
serve the purpose o f the act. 1959 Op. 
A tt’y  Gen., No. 26.

And when a sum m ary o f a la rg e  num- 
oer o f proposed regu la tions is to be used it 
would be safe fo r the departm ents and 
agencies o f the state governm ent to fo llow  
the Ohio and federa l practice and to give 
notice o f  the a reas in which regu la tion s

may o r  may not be prom ulgated by listing  
the subject m atte r to which the proposed 
ru le s  would re la te . 1959 Op. A lt 'v  Gen., 
No. 26 .

Pub lic  notice re fe rrin g  on ly  to regu la ­
tion num bers and subject headings. —  See 
195P Op. A tt ’y  Gen., No. 26.

Fo r illu s tra t io n s  o f the notice requ ireJ 
by th is section, see 1959 Op. A tt'y Gen., 
No. 26 , E xh ib it? A, B , C and D.

NOTES TO DECISIONS

T h e  ru le -m a k in g  fu n c t io n  o f  a n  a d ­
m in is t ra t iv e  a g en c y  f r e q u e n t ly  re s e m ­
b le s  th e  le g is la t iv e  p ro c e s s  o f  p a s s in g  
a s ta tu te . Each en tity determ ines the 
need fo r a p a rt ic u la r enactm ent in lig h t o f 
chosen polic ies; each has procedures fo r 
the expression o f  views upon the m erits  o f 
the proposa l; and each, a fte r consideration 
o f  the re le van t policies and argum ents, 
decides whether to adopt the proposed en­
actment. W hen adm in is tra tive  ru le  m ak ­
ing is based upon c le a r au th o rity  from  the 
leg is la tu re  to fo rm u la te  policy in  the 
adoption o f  regu la tions , the ru le -m ak ing  
activ ity takes on a quasi-leg is la tive  as­
pect. U nde r p roper standards, such de le­
gations o f  leg is la tive  power to adm in iste r 
agencies a re  constitu tiona l. K e l ly  v. 
Z am are llo , 4 8 6  P .2d  906  (A la ska  1971).

R e g u la t io n s  a d o p te d  b y  th e  C om ­
m is s io n e r  o f  N a tu ra l R e s o u rc e s  a re 
subject to the ru le -m ak ing  p rovisions o f 
the A dm in istra tive  Procedure Act (A S  
44 .6 2 ) and must be adopted accord ing to 
the procedures set fo rth  the re in . Among 
the required procedures fo r adoption o f 
regu la tions a re  notice o f  the proposed 
adoption, a public hearing in  which any 
interested person m ay subm it statem ents 
to the agency, fi lin g  o f the regu la tion , i f  
adopted, w ith the sec re ta ry  o f  state (now 
the lieu tenant gove rno r', and pub lication . 
K e llv  v. Z am are llo , 4 66  P .2d 9 06  (A la ska  
1971).

F a i lu re  to  s p e c ify  in  re g u la t io n  in ­
c o rp o ra t in g  b u i ld in g  cod e  w h e re  c o p ­
ies o f  c od e  c o u ld  b e  o b ta in e d  did not 
••''validate regu la tion . N o rth e rn  L ights 
Motel. Inc. v, Sweaney. 561 P .2d 1176 , 
a tfd  on rehearing , 563  P 2d 256  (A la sk a  
1977i.

A gency c a n n o t a d o p t  fu tu re  a m e n d ­
m ents to  c od e , e tc ., b y  re fe re n c e . —  Ac­

cord ing to the Leg is la tive A ffa irs  Agency 
[now D epartm en t o f Law | d ra ftin g  m an­
ua l, an  adm in is tra tive  agency may not 
adopt by reference a code o r set o f stan ­
dards from  ano the r state, the federa l gov­
e rnm en t o r a p riva te  o rgan iza tion  and 
provide that fu tu re  amendments as they 
become effective a re  being adopted also. 
N o rth e rn  L ights M ote l, Inc. v. Sweaney, 
561 P .2d  1176. a f fd  on rehearing , 563 
P .2d 2 56  (A la ska  1977).

One reason fo r the p roh ib ition  against 
de legation  o f the fu tu re  law -m aking 
power o f  the state to p riva te groups is that 
when amendm ents are adopted by these 
groups the public does not necessarily re ­
ceive notice of, o r have an o p p jrtu n ity  to 
comment on o r critic ize , the amendments, 
as it does when they are adopted by the 
leg is la tu re  o r p rom u lgated  under the 
A lask a  A dm in istra tive  Procedure Act. 
N o rth e rn  L igh ts M oio l Inc. v. Sweaney, 
561  P .2d 1176, a f fd  on rehea ring , 563 
P .2d  2 56  (A la ska  1977).

C la u s e  o f  re g u la t io n  in c o rp o ra t in g  
fu tu re  am en d m en ts  h e ld  s e v e ra b le . —  
C lau se  o f  an  adm in is tra tive  regu la tion  in ­
corpo ra ting  1955 U n ifo rm  Bu ild ing  Code 
which a lso incorporated a ll fu tu re  amend­
ments o f  the code was separab le from  the 
rest o f the adm in is tra tive  regu la tion , 
leav ing  the 1955 U n ifo rm  Bu ild ing  Code 
p rovisions app licab le in a negligence ac­
tion based on the death o f  a guest in a 
m ote l fire . N o rth e rn  L ights M ote l. Inc. v. 
Sweaney, 561 P.2d 1176, alTd on rehea r­
ing, 563 P .2d  256 (A la ska  1977).

A p p lie d  in K in g e rv  v. ChapDle, 504 
P .2d  831 (A la sk a  1972).

S ta te d  in S ta te v. F irs t N at'l Bank , 660 
P .2d 4 06  (A la sk a  1982).

C ite d  in Boeh l v. Sab re Je t Room , Inc., 
3 4 9  P .2d 5 8 5  (A la ska  I9 6 0 ).
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$ 44 .62 .195 A laska Statutes * 44.6<j ,
Sec. 44.62.195. F isca l notes on regu la tions. I f  the adopt,, 

amendment, or repeal o f a regulation would require increased ap|,r 
priations by the state, the department or agency affected shall prop ,r', 
an estimate o f the appropriation increase for the fiscal year follow,,,., 
adoption, amendment, or repeal o f the regulation and for at lea.-t tv * 
succeeding fiscal years. (§ 1 ch 16 SLA I960 )

Sec. 44.62.200. Contents o f notice, (a) The notice o f propo-iv 
adoption, amendment, or repeal o f a regulation must include

(1) a statement o f the time, place, and nature o f proceeding- p,r 
adoption, amendment, or repeal o f the regulation;

(2) reference to the authority under which the regulation is pr,„ 
posed and a reference to the particu lar code section or other provision- 
o f law that are being implemented, interpreted, or made specific.

(3) an informative summary o f the proposed subject o f agency ac­
tion;

(4) other matters prescribed by a statute applicable to the specifu 
agency or to the specific regulation or class o f regulations;

(5) a summary o f the fiscal information required to be prepared 
under AS 44.62.195.

(b) A regulation that is adopted, amended or repealed may vary in 
content from the summary specified in (a)(3) o f this section if the 
subject matter o f the regulation remains the same and the original 
notice was written so as to assure that members o f the public are 
reasonably notified o f the proposed subject o f agency action in order 
for them to determine whether their interests could be affected by 
agency action on that subject.

(c) An agency that issues a notice under this section shall assure 
that the notice is prepared in a form adequate for publication in the 
A laska Administrative Journa l. (§ 6 a rt IV  (ch 1) ch 143 SLA 1959: 
am § 1 ch 185 SLA 1970; am § 2 ch 16 SLA 1980; am § 4 ch 59 SLA 
1985)

E f fe c t  o f  am en dm en ts . —  The 1985 
am endm ent added subsection (c). 

L e g is la t iv e  h is t o r y  r e p o r t s . —  F o r re ­

po rt on ch. 185, SLA  1970 tC SH B  786 ). set- 
1970  House J o u rn a l, pp. 9 1 6  —  918 .

NOTES TO DECISIONS
L ib e r a l c o n s t ru c t io n  o f  in fo rm a t iv e  

s u m m a ry  re q u ire m e n t . —  The le g is la ­
tu re  intended that the " in fo rm a tiv e  sum ­
m a ry " requ irem en t in parag raph  (a )(3 ) be 
lib e ra l ly  construed. S ta te  v. F irs t  N a t ’l 
B an k , 660  P .2d  -106 (A la sk a  1982).

N o tic e  o f  p ro p o s e d  re g u la t io n s  h e ld  
s u ff ic ie n t . —  Notice o f  D epartm en t o f 
Commerce's proposed regu la tion s to im ­
p lem ent the U n ifo rm  Land Sa le s  P ra c ­
tices Act, AS 34 .5 5 , d id not v io la te  the

in fo rm ative  sum m ary  requ irem en t o f 
pa rag raph  (ai(3> so as to overcome the 
s ta tu to ry  presum ption o f v a lid ity  since 
the contents o f  the notice gave m embers o f 
the public su ffic ient in fo rm a tion  to decide 
w hethe r th e ir in terests could be affected 
by the agency action and thus w hether to 
m ake th e ir view s known to the agency. 
S ta te  v. F irs t N a t ’ l B an k . 6 6 0  P .2d 406  
(A la sk a  1982).

A p p lie d  in K in g e rv  v. Chappie , 504
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S t a t e  G o v e r n m e n t $ 44.62.210
P.Ud 831 (A la sk a  1972): Chevron  U .S .A ., 
Inc. v. LeResche, 663  P .3d 9 23  (A la ska  
1983).

Q u o ted  in K ena i Pen insu la  F ish e r­
man's Coop. Ass'n v. S ta te , 6 2 8  P.2d 89?  
(A la ska  1981).

S ta te d  in S tate v. T anana  V a lle y  
Sportsm en's Ass'n. 583  P .2d 854  'A la ska  
1978).

C ited  in Bo^hl v. Sab re Je t Room . Inc., 
3 4 9  P .2d 5S5 (r .'a sk a  I9 6 0 ).

Sec, 44.62.210. Pub lic  p roceedings, (a) On the date and at the 
time and place designated in the notice the agency shall give each 
interested person or the person’s authorized representative, or bcth, 
the opportunity to present statements, arguments, or contentions in 
writing, with or without opportunity to present them ora lly . The state 
agency may accept material presented by any form o f communication 
authorized by this chapter and shall consider a ll relevant mattei pre­
sented to it before adopting, amending or repealing a regulation.

(b) At a hearing under this section the agency or its authorized 
representative may administer oaths or affirmations, and may con­
tinue or postpone the hearing to the time and place which it deter­
mines. (§ 7 a rt IV  (ch 1) ch 143 SLA 1959; am § 1 ch 54 SLA -985)

E ffe c t  o f  am en dm en ts . —  The 1985 
amendment in subsection (a ) inserted 
"m ay accept m a te ria l presented by any 
form  o f  communication au thorized by th is 
chapter and" in the las t sentence.

O p in io n s  o f  a t to rn e y  g e n e ra l. —  D if­
ference between hearings under th is sec­
tion and AS 4 4 .6 2 .4 5 0  and distinction be­
tween "ad jud icative facts" and "leg is la tive  
facts." See 1960 Op. A tt ’y  Gen., No. 7.

Th is a rtic le  sets fo rth  the procedure 
which must be fo llowed when an  agency 
exercises its quasi-leg is la tive  power but 
not to quas i-ju d ic ia l proceedings. 1960 Op. 
A tt'y Gen ., No. 7.

A rtic le  8 o f th is chapter was intended to 
be app licab le to quasi-jud ic ia l proceed­
ings. 1960 Op. A tt'y Gen ., No. 7.

NOTES TO DECISIONS

happl®. 604

R e g u la t io n s  a d o p te d  b y  th e  C om ­
m iss io n e r o f  N a tu ra l R e s o u rc e s  are 
subject to the ru le -m ak ing  p rovisions o f 
'•he A dm in istra tive Procedure Act (A S 
14 62* and must he adopted according to 
the procedures set fo rth  there in . Among 
’ he requ ired procedures fo r adoption o f 
regu lations are notice o f  the proposed 
"Joption. a public hea ring  in which any 

rested perse/,, m ay subm it statem ents 
' * the agency, fi lin g  o f  the regu la tion , i f  
dopted, w ith the sec re ta ry  o f  state (now 

lieu tenant gove rno r), and publication . 
K* dv v Z am are llo , 4 8 6  P .2d 9 06  (A la sk a  
■•)?1,
Agency cannot a d o p t  fu tu re  am e n d ­

ments to cod e , etc ., by re fe re n c e . —  Ac­
t i n g  to the Legislative A ffa irs  Agency 

(ratting manual, an administrative 
gency may nut adopt by reference a code 
/  H'l nf standards from  ano the r state, the 
"'lefal government o r  a p riva te  o rgan iza ­

tion and provide that fu tu re  amendments 
as they become effective are being adopted 
a lso . N o rth e rn  L igh ts M ote l, Inc. v. 
Sw eaney, 561 P .2d 1176. a;Td on reh ea r­
ing , 563 P .2d 2-56 (A la ska  1977).

One reason fo r the p roh ib ition  against 
de legation  o f  the fu tu re  law -m uking 
power o f  the state to p riva te groups is th a t 
when amendm ents a re  adopted by these 
groups the public does not necessarily  re ­
ceive notice of. o r have an oppo rtun ity  to 
comment on o r critic ize , the am endments, 
as it does when they are adopted by the 
leg is la tu re  o r  p rom u lgated  under the 
A la ska  A dm in is tra tive  Procedure Act. 
N orthe rn  L igh ts M ote l, Inc. v Sweaney, 
561 P .2d 1 176. a il’ d on rehea ring , 563  
P .2d 256  (A la sk a  1977*.

C la u s e  o f  re g u la t io n  in c o rp o r a t in g  
fu tu re  am en d m en ts  h e ld  s e p a ra b le . — 
C lau se  o f an  adm in is tra tive  regu la tion  in ­
corpora ting  1955 U n ifo rm  B u ild ing  Code

I
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S 44.62.220 A laska  S tatu tes $ ^4 62.2.'ji 1
which a lso incorporated a ll fu tu re  amend- S ta ted  in S ta le  v. Tanana V ,||
m ents o f the code was separab le from  the Sportsm en's A ssn . 583  l ’ .2d Sa t • -V  ' 
rest n f the  adm in is tra tive  regu la tion , 1978i.
leav ing  the 1955 U n ifo rm  B u ild ing  Code C ited  in Boeh l v. Sabre .Jet |{(mni j 
prov isions app licab le in a negligence ac- 3 49  P .2d 585  (A la ska  196 (0 ; Juhn»
lio n  based on the death o f  a guest in a C om m erc ia l F ishe ries K n irv  Comm'n .
mote! fire . N orthe rn  L ights M ote l, Inc. v. P .2d  1256 (A la ska  1988>.
Sweaney. 561 P .2d 1176, a f fd  on re h ea r­
ing. 563 P .2d 256 (.A laska ,'977(.

C o l la t e r a l re fe re n c e s . —  2  Am. J u r . 73 C .J .S . Pub lic A dm in istra tive Lav. 
2d. A dm in istra tive  Law . *5 281 . 282 . and Procedure, (tS 106. 107

Sec. 44.62.220. R igh t to petition . Unless the right to petition for 
adoption o f a regulation is restricted by statute to a designated group 
or the procedure fo r the petition is prescribed by statute, an interested 
person may petition an agency for the adoption or repeal o f a regula­
tion as provided in AS 44.62.180 —  44.62.290. The petition must state 
clearly and concisely

(1) the substance or nature o f the regulation, amendment, or repeal 
requested;

(2) the reasons for the request;
(3) reference to the authority o f the agency to take the actic.i re­

quested. (S 8 a rt IV  (ch 1) ch 143 SLA 1959)
N O T E S  T O  D E C IS IO N S

Q u o te d  in Joh n s v. Com m ercia l F ish e r­
ies E n try  Cornm ’n. 6 9 9  P .2d 334 (A la ska  
1985i.

Sec. 44.62.230. P ro cedu re  on petition . Upon receipt of a petition 
requesting the adoption, amendment or repeal o f a regulation under 
AS 44.62.180 — 44.62.290, a state agency shall, within 30 days, deny 
the petition in writing or schedule the matter for public hearing under 
AS 44.62.190 — 44.62.210. However, i f  the petition is for an emer­
gency regulation, and the agency finds that an emergency exists, the 
requirements o f AS 44.62.190 — 44.62.210 do not apply, and the 
agency may submit the regulation to the lieutenant governor immedi­
ately after making the finding o f emergency and putting the regula­
tion into proper form. <§ 9 art IV (ch 1) ch 143 SLA 1959; am § 1 ch 45 
SLA 1969)

N O T E S  T O  D E C IS IO N S

J u d ic ia l re v iew . — Even  though a leg- constitu tes a d en ia l o f  due process. Johns 
is la tive  enactm ent p rov id ing  fo r  agency v. C om m ercia l F ishe ries E n try  Cornm'n, 
action m ay not provide fo r ju d ic ia l review , 699  P .2d 334 (A la sk a  19851. 
the courts may proceed to review  such ac- W r it in g  re q u ire m e n t  m et. —  A le tte r 
tion where it is a lleged th a t such action from  the cha irm an  o f an agency exp la in -

C o l la t e r a l re fe rem  
2d, A dm in is tra tive  La 
seq.

Sec. 44.62.250. 
repeal may be adc 
a state agency m; 
facts that constiti 
tion or order o f ri 
the public peace, 
o f AS 44.62.060 a 
adoption o f emei 
emergency reguk 
a copy o f it to the 
the A laska Admi 
tion the agencv si 
44.62.190(a). Fail 
day automatical I; 
SLA 1959; am § : 
ch 6 SLA 1984i

Q u o te d  in  State 
Sportsm en's Ass'n. 5 
19781.
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§ 44.62.240 S t a t e  G o v e r n m e n t § 44.62.250
inq to a petitioner the reasons fo r the 
agency's den ia l o f  the petition was su f f i ­
c ient compliance w ith the "w ritin g " re ­

qu irem en t o f th is  section. Johns v. C om ­
m ercia l F ish e rie s  E n try  Cornm'n, 699 
P .2d 334 (A la sk a  1985).

Sec. 44.62.240. L im ita tion  on re tro ac tiv e  action . I f  a regulation 
adopted by an agency under this chapter is prim arily legislative, the 
regulation has prospective effect only. A regulation adopted under 
this chapter that is prim arily an "interpretative regulation” has retro­
active effect only if the agency adopting it has adopted no earlier 
inconsistent regulation and has followed no earlie r course o f conduct 
inconsistent with the regulation. Silence or fa ilure to follow any 
course o f conduct is considered earlie r inconsistent conduct, 10 a rt 
IV  (ch I )  ch 143 SLA 1959)

NOTES TO DECISIONS

A p p lie d  in  W ien A ir  A la sk a , Inc. v. D e ­
pa rtm en t o f  Revenue. 6 47  P .2d  1087 
'A la ska  1982).

C o l la t e r a l r e fe re n c e s . —  I  Am . Ju r . 
2d, A dm in is tra tive  Law , §§ 42  to 45 , 69 et
seq.

Sec. 44.62.250. Em ergency regu la tion s . A regulation or order o f 
repeal may be adopted as an emergency regulation or order o f repeal i f  
a state agency makes a written finding, including a statement o f the 
facts that constitute the emergency, that the adoption o f the regula­
tion or order o f repeal is necessary for the immediate preservation o f 
the public peace, health, safety, or general welfare. The requirements 
o f AS 44.62.060 and 44.62.190 —  44.62.210 do not apply to the initia l 
adoption o f emergency regulations; however, upon adoption o f an 
emergency regulation the adopting agency shall immediately submit 
a copy o f it to the lieutenant governor for filing and for publication in 
the A laska Administrative Register, and within five days after adop­
tion the agency shall give notice o f the adoption in accordance with AS 
44.62.190(a). Failure to give the required notice by the end of the 10th 
day automatically repeals the regulation. (§ 2(2) a rt IV  (ch 1) ch 143 
SLA 1959; am $ 2 ch 45 SLA 1969; am § 1 ch 46 SLA 1972; am § 123 
ch 6 SLA 1984)

NOTES TO DECISIONS

*)u o ted  in S ta te  v. T an an a  V a lle y
•'ip'irtsnten'.s Ass'n. 5 8 3  P .2d  854  (A la ska
19781
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8 4-1.62.260 A laska Statutes * ‘ ••l-02.2!j<l

Sec. 44.62.260. L im itation  on e ffective period o f emergency 
regu la tions, (a) A regulation adopted as an emergency regulation 
does not remain in effect more than 120 days unless the adoptimi 
agenrv cr mplies with AS 44.62.060 and 44.62.190 — 44.62.210 either 
before submitting the regulation to the lieutenant governor or d u rin g  
the 120-day period.

(b) Before the expiration o f the 120-day period, the agency shall 
transmit to the lieutenant governor for filing a certification that AS 
44.62.060 and 44.62.190 —  44.62.210 were complied with before sul< 
mitting the regulation to the lieutenant governor, or that the agency 
complied with those sections within the 120-day period. Failure to .so 
certify repeals the emergency regulation; it may not be renewed or 
refiled as an emergency regulation. (§ 4 art IV (ch 1) ch 143 SLA 
1959; am § 3 ch 45 SLA 1969)

N O T E S  T O  D E C IS IO N S

S tn tc d  in S ta le  v. T anana V a lle y  
Sportsm en's Ass’n, 583 P .2d 854 tA laska 
1978).

Sec. 44.62.270. State po licy . It is the state policy that emergen­
cies are held to a minimum and are rare ly found to exist. (§ 2(2) art 
IV  (ch 1) ch 143 SLA 1959)

N O T E S  TO  D E C IS IO N S

Q u o te d  in S tate v. T anana V a lle y  
Sportsm en's Ass’n, 583  P .2d 854  (A la ska  
1978).

Sec. 44.62.280. Pu rp o se  o f  AS 44.62.180 —  44.62.290. It is the 
purpose o f AS 44.62.180 — 44.62.290 to establish basic minimum 
procedural requirements for the adoption, amendment or repeal of 
administrative regulations. Except as provided in AS 44.62.250, AS 
44.62.180 —  44.62.290 apply to the exercise o f quasi-legislative power 
conferred by a statute, but nothing in AS 44.62.180 —  44.62.290 re­
peals o r diminishes additional requirements imposed by the statute. 
AS 44.62.180 — 44.62.290 are not superseded or modified by subse­
quent legislation except to the extent that the legislation does so ex­
pressly. (§ 1 a rt IV  (ch 1) ch 143 SLA 1959)

Sec. 44.62.290. L im its o f  the app lica tion  o f AS 44.62.180 — 
44.62.290. (a) AS 44.62.180 — 44.62.290 do not apply to a regulation 
not required to be submitted to the lieutenant governor under AS 
44.62.010 —  44.62.320.

(b) Only this section and AS 44.62.180 apply to a regulation that 
prescribes the organization or procedure o f an agency. (§ 2(1) a rt IV



$ 44.62.300 S t ate  Go vernment § -14.62.300

ich I) ch 143 SLA 1959: am S 17 ch 143 SLA 1968; am § 8 ch 40 SLA 
1969: am § 4 ch 45 SLA 1969)

C o lla te ra l re fe re n c e s . —  1 Am. J u r .
2d, A dm in istra tive  l.avv, $!) 4 2  to 45 , 69  et
,eq.

A rtic le  5. J u d ic ia l Review .
.Section
90. Ju d ic ia l review  o f  v a lid ity

Sec. 44.62.300. Ju d ic ia l rev iew  o f  va lid ity . An interested person 
may get a judicial declaration on the valid ity o f a regulation by bring­
ing an action for declaratory re lie f in the superior court. In addition to 
any other ground the court may declare the regulation invalid 

(1) for a substantial failure to comply with AS 44.62.010 — 
14.62.320, or

2) in the case o f an emergency regulation or order o f repea’., upon 
’ he ground that the facts recited in the statement do not constitute an 
•mergency under AS 44.62.250. (S 1 a rt V (ch 1) ch 143 SLA 1959)

NOTES TO DECISIONS
Ju d ic ia l r e v ie w  f r o m  n o n -a d ju d ic a ­

to ry  le g is la t iv e  a c t io n  is p ro v id e d  in 
Adm in istrative Procedure Act under 

"a- section, which section spec ifica lly  
' - nudes fo r d ec la ra to ry  re lie f, bu t not fo r 

•'.iiute o f lim ita tion s on actions. Moore 
• -"taie. 553 P .2d 8  (A la ska  1976 ).

* rm er App. R. 45 did not app ly  to 
■;n!ill's request fo r d ec la ra to ry  re lie f

••-•:r.g a ludgment dec la ring  th a t AS 
i 940<ai(8> was unconstitu tiona l be- 

- i— u delegates au th o rity  to the  A laska
• '>  Licensing and C on tro l B oa rd  with- 
•’  idf-quate standards, and dec la ring

’ r egul at i ons adopted pu rsu an t to 
-c tu m  were unconstitu tiona l because 
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. le a d in g  m ay  be a llo w e d  o n e  w ith - 
—.. .<r"  t 'o te rc s t  in o u tc om e . —  The 

r r,-view in certa in  cases m av m ake

it des irab le  to a llow  stand ing  to one whose 
p rim a ry  in te re st is not in the direct ou t­
come o f  the adm in is tra tive  action, bu t in 
its com petitive effect on his economic in ­
terest. C ogh ill v. Boucher, 511 P .2d 1297 
(A la sk a  1973).

" In te r e s te d  p e r s o n ."  —  P ro fess iona l 
sa lm on  hand t ro l le r  is "in te res ted ”  in the 
num ber o f  t ro l lin g  perm its issued, even i f  
he w il l ob ta in  a perm it, since his ab ility  to 
fish com m erc ia lly  is d irec t ly  affected by 
the num ber o f  t ro l le rs  using the fishery . 
R u tte r v. S la te , 668  P .2d  1343 (A la ska  
1983 ).

R e g is te re d  v o te r s  h e ld  " in te re s te d  
p e r s o n s "  to  c h a l le n g e  e le c t io n  r e g u la ­
t io n s . —  Residents and reg istered voters 
held to possess stand ing as "in terested 
persons”  under the A dm in istra tive  P roce­
du re Act (A S  4 4 .6 2 ) to chu llenge the regu ­
la tion s p rom u lgated by the lieu tenan t 
g ove rno r under AS 15 .15 .330 , dea ling  
w ith e a r ly  counting o f  e lection votes. 
C ogh ill v. Boucher, 511 P .2d 1297 (A la ska  
1973).

D en ia l o f  stand ing  to reg istered voters 
would have the effect o f  undu ly  lim iting  
the possib ility  o f  a popu la r check upon ex­
ecutive contro l o f  the election process. 
C ogh ill v. Boucher. 511 P .2d 1297 I A laska 
1973).


