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cepts the order, generally at this point 
the debt of the originator to the benefi­
ciary for which the order was issued is 
discharged (§ 4A-406),

Scope o1 article 4A
A payment order can be oral, in writing, 
or electronic. Like a check, a payment 
order is an unconditional (except as to 
timing) instruction to pay a fixed or de­
terminable amount of money to a ben­
eficiary (§ 4A-103(1)). However, a check 
is not a payment order because a pay­
ment order must be transmitted by the 
sender, not to the payee, but directly tc 
the receiving bank or to an agent, funds 
transfer system, or communication sys­
tem for transmittal to the receiving bank

V I D E O  S

Our Section will co-sponsor with 
the ABA Division for Professional 
Education “ Fundamentals of As­
set-Based Financing,”  to be 
broadcast via satellite to more than 
50 locations nationwide on Feb­
ruary 15, 1990, from noon to 4:00 
p.m. EST.

Focusing on the basics of asset- 
based lending, the program will 
examine the loan from prelimi­
nary investigation through clos­
ing, including: preparation of loan 
documents; various types of col­
lateral; guaranties, letters of credit, 
and debt subordination agree­
ments; relationships between 
lenders; and usury and regulatory 
acts.

(§ 4A-103(lXc)). For the same reason, 
the concept of payment order excludes 
payment by credit card.

Because payment orders must in­
volve banks (§ 4A-105(1 Xb)), funds 
transfers made by Western Union and 
the like are excluded; they are suffi­
ciently different from the large, com­
mercial transfers that are the subject of 
article 4A as to make it inadvisable to 
employ the same rules. Credit transfers 
through Automated Clearing Houses 
(“ACH” ) are included under article 4A, 
but ACH debit transfers are excluded, 
again for the reason they involve suffi­
ciently different considerations (§ 4A- 
103( 1 Xb)). Finally, a funds transfer any

part of which is governed by the Elec­
tronic Funds Transfer Act and its im­
plementing regulation E, which protect 
consumer rights, is excluded from arti­
cle 4A to avoid conflicting rules (§ 4A- 
138). However, a consumer purpose 
transfer over FedWire, for example, 
outside of the scope of the federal law 
could be subject to article 4A.

SaliMt aspects of article 4A
Three matters in particular are present­
ly a source of litigation concerning funds 
transfers. Tnese are: responsibility for 
unauthorized and erroneous orders, li­
ability for damages caused by orders that 
are improperly executed, and finality of 
payment. For discussions of the litiga-

E M  I N  A  R

The program chair is Maury B. 
Poscover, chair of the Committee 
on Commercial Financial Ser­
vices. Other faculty members will 
include Howard Ruda, Donald 
Rapson, and E. Caro bn Berkley. 
Registrants at ?dl viewing loca­
tions will be able to question the 
panelists.

The registration fee, which in­
cludes study materials, is Si35 
($85 for government employees, 
$65 for law students). To register 
or to obtain further information, 
readers should contact Theresa 
Kittridge, ABA Satellite Semi­
nars, at (800) 621-8986 (outside 
Illinois) or (312) 988-6200 (within 
Illinois).

tion, see the U.C.C. annual surveys at 
35 Bus. Law 1129 (1980); 38 Bus. Law. 
1130 (1983); 39 Bus. Law 1333 (1984); 
41 Bus. Law. 1412 (1986); and 42 Bus. 
Law. 1291 (1987). Article 4A addresses 
each of these problem areas.

An authorized payment order may be 
properly executed by the receiving bank 
and binds the person identified as the 
sender. The order may be expressly or 
impliedly authorized, or the sender may 
be bound by apparent authority. If the 
order is not authorized, the bank will 
have acted improperly in executing the 
order. However, if a commercially rea­
sonable security procedure (§ 4A-201) 
was in place, the payment order cleared
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it, and the bank complied with any in­
structions of the customer as to a proper 
account to debit and the like, even an 
unauthorized order will bo effective (§ 
4A-202). There is one exception. Even 
if the order passed an appropriate se­
curity procedure, the customer will not 
bear the loss if the customer proves the 
order is not attributable to any oause 
related to the customer’s operation 'the 
interloper situation) (§ 4A-203). How­
ever, the customer may lose interest 
owed on any refundable amounts if it 
does not use ordinary care to detect any 
unauthorized orders and notify the bank 
(§ 4A-204).

Payment orders erroneous as to ben­
eficiary, bank, time, amount, or dupli­
cate orders caused by the sender are the 
sender’s responsibility (§ 4A-303). 
However, such orders only bind the 
sender as to the intended beneficiary and 
amount if a security procedure for the 
detection of error was in effect and the 
sender complied with it but the bank !
did not (§ 4A-201). However, again the 
sender has a duty of ordinary care to 
discover and report an error (§ 4A-205).
A funds transfer or third party com- !
munications system to which an order 
is first transmitted is the agent of the 
sender; any error made by it is attrib­
uted to the sender (§ 4A-206).

Often in fraud schemes or because of 
mistake, a payment order will identify 
the beneficiary both by account number 
and by name, each referring to a differ­
ent person. Under section 4A-207(2)(a) 
and (3), the beneficiary’s bank is entitled '
to pay the account if it does not know >
of the discrepancy and the originator is 
a bank, or if a nonbank originator re­
ceived notice that payment might be 
made by account number even if a name 
was given. If the bank pays the person 
identified by name or knows of the dis- fj
ciepancy (§ 4A-402(3)), no person has 
rights as beneficiary except the person 
paid by the beneficiary’s bank if that per­
son was entitled to payment from the f
originator. If no person has rights as a 
beneficiary, acceptance of the order can­
not occur (§ 4A-207(2Xb)). If the person 
paid is not a correct payee, the money 
back guaranty applies (§ 4A-402t3)). Ar­
ticle 4A also contains provisions resolv­
ing situations where the beneficiary’s 
bank or an intermediary bank is mis­
described instead of the beneficiary (§ 
4A-208), and governing cancellation i
(stop payment) and amendment of pay­
ment orders (§ 4A-211).

Continued on next paqc
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A funds transfer is used instead of a 
cashier’s or similar check because it is 
fast and cheap. However, because of the 
large amounts involved, there is consid­
erable risk if something goes awry; if the 
banks transmitting the orders had to bear 
the risk of improper or late execution, 
funds transfers would cease to be either 
fast or cheap. Accordingly, absent a con­
trary agreement, section 4A-305 gener­
ally relieves a bank from potential lia­
bility for consequential damages because 
of improper or late execution or the fail­
ure to execute a payment order, and pro­
vides that for delay, noncompletion, or 
failure to follow instructions (including 
the order itself), a bank is liable only for 
interest losses and expenses, as applica­
ble. Reasonable attorney’s fees also are 
recoverable if a justified demand for 
compensation is made and refused (§ 4A- 
305(5)).

Acceptance of a payment order by the 
beneficiary’s bank generally obliges it to 
pay the amount of the order to the ben­
eficiary (§ 4A-404(1)). However, in some 
cases the bank itself may not receive 
settlement for the order. In such event,

the obligation of payment and payment 
are still final as to the beneficiary and 
any attempt to make it conditional by 
agreement is ineffective, unless (1) a rule 
of a funds transfer system used in the 
funds transfer provides for provisional 
payment and this rule is accepted by the 
affected parties after notice before im 
tiation of a transfer, or (2) the order was 
transmitted over a funds transfer sys­
tem that has a loss-sharing agreement 
among participants and nonetheless the 
system fails to complete settlement un­
der its rules with respect to any pay­
ment order in the funds transfer (the 
“ doomsday scenario") (§ 4A-405(3)- 
(5)).

Cm c IrsJmVvWIIMVVW

Article 4A contains a variety of other 
provisions governing creditor process 
served on a receiving bank and set-off 
by the beneficiary’s bank (§ 4A-5032); 
injunctions prohibiting funds transfers 
(§ 4A-503); preclusion against a custom­
er contesting a payment order made by 
its bank (§ 4A-505); and the amount of 
interest payable (§ 4A-506). In addition, 
section 4A-507 contains rules on choice 
of law that seek to maximize the cer­
tainty of the law governing funds trans-
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fers. Indeed, that is the goal of all of 
article 4A, and its rapid and uniform 
enactment is necessary to achieve that 
goal under state law.
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D EPA RTM EN T OF PU BLIC SAFETY

OFFICE OF THE COMMISSIONER

WALTER J. HICKEL, GOVERNOR

P.O.BOX 111200 
JUNEAU, ALASKA 99811-1200 
PHONE: (907) 465-4322

J a n u a r y  24, 1992

T h e  H o n o r a b l e  D a v e  D o n l e y  
C h a i r ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  D o n ley:

Re: H B  295, A n  A c t  R e l a t i n g  to
C o m m e r c i a l  M o t o r  V e h i c l e s

H B  295, a n  A c t  r e l a t i n g  t o  p e n a l t i e s  f o r  o p e r a t i o n  o f  a 
c o m m e r c i a l  m o t o r  v e h i c l e ,  is n o w  in t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e .  I a m  w r i t i n g  t o  a s k  y o u  to  s c h e d u l e  t h i s  b i l l
f o r  a h e a r i n g  a s  s o o n  as r e a s o n a b l y  p o s s i b l e .

If H B  295 is n o t  e n a c t e d  i n t o  law, t h e r e  w i l l  b e  t w o  m a j o r
c o n s e q u e n c e s .  T h e  f i r s t  w i l l  o c c u r  on t h e  f e d e r a l  d e a d­
l i n e  o f  A p r i l  1, 1992, w h e n  A l a s k a ’s a u t h o r i t y  t o  i s s u e  
c o m m e r c i a l  m o t o r  v e h i c l e  d r i v e r ' s  l i c e n s e s  (CDLs) w i l l  be 
r e v o k e d .  T h i s  m e a n s  t h a t  A l a s k a  r e s i d e n t s  o p e r a t i n g  
c o m m e r c i a l  v e h i c l e s  in A l a s k a  w i l l  b e  in v i o l a t i o n  of 
f e d e r a l  law, s i n c e  t h e  l i c e n s e s  p r e v i o u s l y  i s s u e d  t o  t h e m  
w i l l  n o  l o n g e r  b e  valid. It a l s o  m e a n s  t h a t  A l a s k a  c o m­
m e r c i a l  v e h i c l e  d r i v e r s  w i l l  n o  l o n g e r  b e  a l l o w e d  t o  
o p e r a t e  in a n y  o t h e r  state. T h e  o n l y  " l e g a l "  c o m m e r c i a l  
v e h i c l e  o p e r a t o r s  in A l a s k a  w o u l d  b e  o u t - o f - s t a t e  d r i v e r s  
w i t h  a v a l i d  C D L  f r o m  t h e i r  h o m e  state. A l a s k a n s  c o u l d  
n o t  g o  t o  a n o t h e r  s t a t e  t o  g e t  a li c e n s e ,  b e c a u s e  a s t a t e  
m a y  o n l y  i s s u e  C D L s  t o  its o w n  r e s i d e n t s .

T h e  s e c o n d  c o n s e q u e n c e  o f  a f a i l u r e  to  a d o p t  t h i s  p r o p o s e d  
l e g i s l a t i o n  is t h e  lo s s  of a p e r c e n t a g e  of f e d e r a l  h i g h w a y  
m o n e y ,  b e g i n n i n g  on O c t o b e r  1, 1993. T h e  f i r s t  y e a r ' s  
l o s s  w o u l d  b e  f i v e  p e r c e n t  of t h e  t o t a l  a l l o t m e n t ,  
a p p r o x i m a t e l y  $ 1 2 , 0 0 0 , 0 0 0 .  T h e  s e c o n d  a n d  s u b s e q u e n t
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y e a r s '  l o s s  w o u l d  b e  10 p e r c e n t .  T h i s  p e n a l t y  w o u l d  
c o n t i n u e  u n t i l  t h e  s t a t e  c o m p l i e s  w i t h  t h e  f e d e r a l  
r e q u i r e m e n t .

I n  o r d e r  t o  a v o i d  m a k i n g  all p r e s e n t  c o m m e r c i a l  v e h i c l e  
o p e r a t o r s  in t h e  s t a t e  i n e l i g i b l e  t o  c o n t i n u e  t h e i r  
l i v e l i h o o d ,  t h i s  b i l l  m u s t  b e  p a s s e d  a n d  e f f e c t i v e  b y  
A p r i l  1, 1992. I a m  r e s p e c t f u l l y  r e q u e s t i n g  t h a t  t h i s  
b i l l  b e  s e t  f o r  a h e a r i n g  a s  s o o n  as p o s s i b l e .  I, or  Ms. 
J u a n i t a  H e n s l e y ,  C h i e f  of D r i v e r  S e r v i c e s ,  w o u l d  b e  g l a d  
t o  a n s w e r  a n y  q u e s t i o n s  y o u  m a y  h a v e  a b o u t  this.

S ’

G a y l e  A A H o r e t s k i  
D e p u t y  C o m m i s s i o n e r
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M a y  1, 1991

TO: H O U S E  T R A N S P O R T A T I O N  C O M M I T T E E

A T TN : R e p r e s e n t a t i v e  F os t er , C h a i r m a n

FROM: F r a n k  J, Di l l o n ,  Exeuct.ivo D i r e c t o r

KIL': A'i’A S U P P O R T  F O R  S.b. 251 - " A n  A c t  R e l a t i n g
T o  O p e r a t i n g  C o m m e r c i a l  M o t o r  V e h i c l e s  ...... "

A T A  a sk s that y o u  s u p p o r t  S.B, 261. E n a c t m e n t  of this p r o p o s e d  

l e g i s l a t i o n  w i l l  h e l p  a s s u r e  i m p r o v e d  h i g h w a y  s a f e t y  by  r e q u i r i n g  

t h a t  c o m m e r c i a l  m o t o r  v e h i c l e  d r i v e r s  a r e  s o be r a n d  d ru g - f r e e .

It m a n d a t e s  s e v e r e  p e n a l t i e s  for t ho se  d r i v e r s  a n d  c o m p a n i e s  

w h o  do n o t  c h o o s e  to o p e r a t e  in a r e a s o n a b l e ,  p r u d e n t  an d s a f e t y  

c o n s c i o u s  m a n n e r .  S. 13. 26.1 vci.ll o n l y  i m p a c t  a v e r y  s m al l n u m b e r  

of d r i v e r s  and c o m p a n i e s .  T h e  v a s t  m a j o r i t y  o f c o m m e r c i a l  d r i v e r s  

d o  n o t  d r i v e  w h i l e  i m p a i r e d  no r d o  m a n y  c o m p a n i e s  a l l o w  s u c h  ’

d r i v e r s  to d ? i v e  w h i l e  i m p a i r e d .  A T A  h o w e v e r  f e e l s  t h a t  e v e n  a t
s m a l l  n u m b e r  of i m p a i r e d  c o m m e r c i a l  v e h i c l e  d r i v e r s  are to o m a n y  

a n d  S.B. 26] s h o u l d  f u r t h e r  h e l p  r e d u c e  th e  n u m b e r  of i m p a i r e d  

t r u c k  d r i v e r s  on  th e roads.

P l e a s e  p a s s  S.B. 261.

I



R e v is io n  D a te : _________________________
T i t l e :  An A c t  r e la t in g  to Commercial 
_________ D r i v e r ' s  L ic e nsee______________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

Sp o n so r: R u le s  Committee
R e q u e sto r: G o v e r n o r ______

f 1 bLnL NUIt

HB 295

Departm ent A ffe c te d : 
BRU: Motor V e h ic le s

N'' J L
B. /ersion:.____
(H) Publish Date: 4 / 2 2 / 9 1

Publ i c  Safety____

Component:  D r iv e rs  S e r v ic e s

COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands o f  D o l la r s )  ( I n f ’ a t lo n  not In c lu d e d )

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SER V IC ES

TRAVEL

CONTRACTUAL

SU P PLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

REVENUE - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands o f  D o l la r s )

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

PO SITIO N S:

FU LL-TIM E 0 0 0 0 0 0
PART-TIM E 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

E st im a te  o f  c u r r e n t  y e a r Im pact None

A N A LYSIS : (A tta c h  a se p a ra te  page I f  n e c e s s a ry )

See a tta c h e d  a n a ly s is .

° re p a re d  b y : J u a n it a  H e n s l e v __________________________  Phone: 465-4335
D iv is io n :  _Dr_1_ver.s S e r v ic e s  /  D ate: 4 / 1 0 / 9 1
Approved by Com m issioner:  R ic h a rd  L . Burton
A gency: Departm ent o f  Publ r t  S a fe ty  _____________________________ D ate : 4/10/91____

Distribution (by preparer): legislative Finance. Legislative Sponsor, Requestor, 0MB, h Impacted Agency(ies).

Rev 10/90 _ Paae 1 of 1

COMMITTBt___________________



F is c a l  Note A n a ly s is  -  Comm ercial D r iv e r 's  L ic e n s e s  
Page 2

Department of Public Safety

'h is  b i l l  I s  the second phase o f a tw o-phase p ro c e s s  to  r e v is e  s ta te  law to  meet the 
requirem ents o f  the fe d e r a l Commercial Motor V e h ic le s  S a fe ty  A c t . Phase one d e a lt  w ith  
the l ic e n s in g  o f  com m ercial d r iv e r s ,  and p assed  the L e g is la t u r e  la s t  y e a r (Ch 53, SLA 
1990). A f i s c a l  note accom panied th a t  l e g i s l a t i o n ,  and was approved. That f i s c a l  note 
funded a p o s it io n  to  han d le  the w orkload e xp e cte d  from  the comm ercial d r iv e r ' s  l ic e n s e  
program. At the p re se n t  tim e , the p o s it io n  1s a s s ig n e d  the d u tie s  o f  d e te rm in in g  the 
e l i g i b i l i t y  o f  a p p l ic a n t s  fo r  a com m ercial d r i v e r ' s  l ic e n s e .

Th is b i l l  r e q u ir e s  the D iv is io n  o f Motor V e h ic le s  to  remoke an o p e r a t o r 's  com m ercial 
motor v e h ic le  l ic e n s e  upon c o n v ic t io n  f o r  c e r t a in  t r a f f i c  v io la t io n s .  The a d d it io n a l 
w orkload r e s u l t in g  from  t h is  b i l l  w i l l  be ab so rb e d  by p re se n t s t a f f ,  h ire d  as a r e s u lt  
of Ch 53, SLA 1990.

C O M M I T T E E  C O P Y



Nr 1 _
STATE OF ALAS!. . om v/pr<;inrv HB 2951991 LEGISLATIVE SESSION version.--------------=_

F I S C A L  N O T E  (H) Publish

Revision Date: 
TiUe:

Sponsor
Requestor

Draft 4/9/91 Department Affected:
An Act relating to operating commercial motor vehicles, BRU: 
motor vehicles, aircraft, and watercraft; and providing for an 
effective date
Rules Committee Component:
Governor Component Serial Number

DOT&PF

OPERATING FY92 FY93 FY94 FY95 FY96 FY97
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING: 0 0 0 0 0 0

I CAPITAL | 0 | -12197.1* I -24394.3* I -27361.6* I -34323.9* 1 Unk* j

REVENUE I 0 I 0 I 0 I 0 I 0 j 0 I

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0 0 0 0 0 0
FEDERAL FUNDS 0 -12197.1* -24394.3* -27361.6* -34323.9* Unk*
OTHER 0 0 0 0 0 0 j
TOTAL FUNDING: 0 0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:___None________________________________________________________
* Estimates of future year impacts are based on the Federal Highway Administrations proposed highway 
program submitted to Congress as Hit. 1351. The proposed highway program is a 5 year program and, 
therefore, funding impact in FY 96 is unknown.
ANALYSIS: (Attach a separate page if necessary)
Failure to enact legislation to bring Alaska into compliance with the Commercial Motor Vehicle Safety Act of 
1986 (CMVSA 86) will put our highway dollats in jeopardy. CMVS A provides for 5% sanctions against highway 
funding for states that do not comply in FY 93 and 10% for each fiscal year thereafter. We believe this draft 
legislation will bring Alaska into compliance with CMVSA 86. We recommend approval of the legislation.

Prepared by: M. Clvde Stoltzfus____________________________  Phone: 465-3900

Division: Commissioners Office__________________________ Date: April 10,1991

Approved by Commissioner Phone: 465-3900
Frank G. T&piA

Agency: Department of Transportation and Public Facilities Date: April 10, 1991

Distribution Bv Preparer Legislative Finance, Legislative Sponsor, Requestor, OMB, Impacted Agency(ies).
REV 2 /7 /9 1  P * * e l o f l
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Date Referred: May 3, 1991
(7) C O M M IT T E E  R E PO !

FURTHER REFERRALS:

Date of Committee Action

The LABOR AND COMMERCE Committee considered:

■ Judiciary. 
* Finance

HB 295

HOUSE BILL NO. 295 OPERATION OF VEHICLES, PLANES, & BOATS

"An Act relating to operating commercial motor vehicles, motor vehicles, aircraft, and watercraft; and providing 
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A p r i l  8, 1991

Mr. H e n r y  J. S o c k b e s o n  
N a t i v e  A m e r i c a n  R i g h t s  F u n d  
1712 N  S t r e e t ,  N.H.
W a s h i n g t o n ,  D.C. 2 0 0 3 6 - 2 9 7 6

D e a r  Mr. S o c k b e s o n :

A s  w e  h a v e  a l r e a d y  d i s c u s s e d  b y  t e l e p h o n e ,  1 an p l e a s e d  to 
t e l l  y o u  t h a t  the S m i t h s o n i a n  I n s t i t u t i o n  h a s  f i n a l l y  c o m p l e t e d ^  
its c o n s i d e r a t i o n  of t h e  r e g u e s t  o f  t h e  L a r s e n  B a y  Tribal c o u n c i l  
f o r  t h e  r e p a t r i a t i o n  o f  c e r t a i n  m a t e r i a l s .  T h e  m a t e r i a l s  in 
q u e s t i o n  are, as y o u  k now, h u m a n  r e m a i n s  and a s s o c i a t e d  f u n e r a r y  
o b j e c t s  f r o m  a si t e  at U y a k  Bay, A l a s k a ,  t h a t  w a s  e x c a v a t e d  b y  
A l e s  H r d l i c k a  b e t w e e n  t h e  y e a r s  1 9 3 1  a n d  1938. O u r  d e c i s i o n  h a s  
n o t  b e e n  an e a s y  or u n c o n t e s t e d  one, a n d  as y o u  a l s o  k n o w  it_ 
f o l l o w s  f r o m  a n  e x h a u s t i v e  r e v i e w  i n v o l v i n g  a n u m b e r  of o u t s i d e  
s p e c i a l i s t s .  N o w  w i t h  the full c o n c u r r e n c e  o f  the D i r e c t o r  of 
the N a t i o n a l  M u s e u m  of N a t u r a l  H i s t o r y ,  h o w e v e r ,  I h a v e  c o n c l u d e d  
t h a t  t h e  b a l a n c e  o f  s o m e  f a i r l y  c o m p l e x  c o n s i d e r a t i o n s  s u p p o r t s  a 
r e t u r n ‘o f  t h e s e  m a t e r i a l s  t o  t h e  C o u n c i l .

Y o u  h a v e  e x p r e s s e d  t h e  b e l i e f ,  w i t h  w h i c h  I c a n  s y m p a t h i z e ,  
t h a t  t h i s  c a s e  h a s  t a k e n  a n  e x c e s s i v e  l e n g t h  o f  ti m e  to resolve. 
F r a n k l y ,  a n  a w a r e n e s s  of  t h e  n e g a t i v e  e f f e c t  t h i s  d e l a y  is h a v i n g  
on c u r  d e s i r e  to m a i n t a i n  c o r d i a l  r e l a t i o n s  w i t h  m a n y  N a t i v e  
A m e r i c a n  c o m m u n i t i e s  h a s  p l a y e d  a  p a r t  i n  t h e  d e c i s i o n  to c o n­
c l u d e  o u r  d e l i b e r a t i o n s  o n  t h e  L a r s e n  B a y  c3aira w i t h o u t  c o n v e n i n g  
t h e  R e v i e w  P a n e l  th a t  h a s  b e e n  e s t a b l i s h e d  f o r  t h i s  purpose. A  
m a j o r  p r o b l e m  f o r  us h a s  b e e n  t h e  d i f f i c u l t y  i n  r e c r u i t i n g  t h e  
s u p p l e m e n t a r y  s t a f f  n e e d e d  to e x p e d i t e  o u r - o w n  i n t e r n a l  r e s e a r c h  
on c l a i m s .  T h a t  p r o b l e m  is s l o w l y  b e i n g  o v e r c o m e ,  b u t  we m u s t  
r e c o g n i s e  t h a t  s u b s t a n t i a l  r e c r u i t m e n t  d e l a y s  w i l l  always b e  
i n h e r e n t  in F e d e r a l  h i r i n g  p r o c e s s e s .

B u t  t h e r e  h a v e  b e e n  other, m o r e  s u b s t a n t i v e  r e a s o n s  as w e l l  
for t h e  l e n g t h  o f  t i m e  t h a t  h a s  b e e n  d e v o t e d  t o  t h i s  case. T h e  
s c i e n t i f i c  e v i d e n c e ,  w h i l e  v o l u m i n o u s ,  d o e s  n o t  l e n d  what a n y  
f a i r - m i n d e d  p e r s o n  w o u l d  r e g a r d  as a b s o l u t e l y  c o n c l u s i v e  s u p p o r t  
to a n y  p o s i t i o n  o n  t h e  r e p a t r i a t i o n  i s s u e .  W i t h o u t  going i n t o  
d e t a i l s ,  t h e  r e c o r d  o f  t h e  o r i g i n a l  e x c a v a t i o n s  at the site 
p r e s e n t s  m a n y  a m b i g u i t i e s ,  m a k i n g  i t  v e r y  d i f f i c u l t  to d e c i d e  on
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t he l i k e l i h o o d  of possible b r e a k s  in t h e  o c c u p a t i o n  there, o r  on 
t h e  p o s s i b i l i t y  that o l d e r  p o p u l a t i o n  e l e m e n t s  m a y  h a v e  b e e n  
s u b s t a n t i a l l y  or wholly re p l a c e d  b y  n e w  o n e s  d u r i n g  the c o u r s e  of 
t h a t  occupation. Par t i c u l a r l y  for t h i s  r e a s o n ,  I h a v e  al s o  fe l t  
it w a s  n e c e s s a r y  to w e igh the e v i d e n c e  f o r  g e n e r a l  c o n t i n u i t y  of 
N a t i v e  A m e r i c a n  occupation in t h e  i m m e d i a t e l y  s u r r o u n d i n g  region, 
f r o m  the aboriginal p e r i o d  u n t i l  the p r e s e n t .  O n c e  again, no  
c o n c l u s i o n  o n  this m a t t e r  c a n  b e  as c l e a r - c u t  as o n e  w o u l d  like. 
But I t h i n k  the sum of the e v i d e n c e  (if n o t  a l l  o f  its d e tails) 
s u p p o r t s  the judgment I a m  r e p o r t i n g  t o  y c u  h e r e w i t h .

Is s u e s  like those m e n t i o n e d  a b o v e  h a d  n o t  b e e n  a n t i c i p a t e d  
in detail, X should p o i n t  out, in t h e  l e g i s l a t i o n  m a n d a t i n g  o u r  
review. Pa r t l y  because they are so new, w e  h a v e  f e l t  the n e e d  to 
t h i n k  a b o u t  them very delibe r a t e l y .  A t  t h e  s a m e  time, n o w  
l o o k i n g  to the future, this e x p e r i e n c e  l e a v e s  m e  w i t h  a g r o w i n g  
ser of the p a r t i c u l a r i t y  o f  e a c h  o f  t h e  r e p a t r i a t i o n  c l a i m s  
t h a t  a r e  likely to be a d d r e s s e d  t o  t h e  S m i t h s o n i a n .  O n e  w o u l d  
h o p e  that e a c h  case w o u l d  h e l p  us to d e v e l o p  b r o a d  p r i n c i p l e s ,  
p r e s e n t l y  e nabling us to h a n d l e  s u b s e q u e n t  c a s e s  w i t h  le s s  
u n c e r t a i n t y  and delay. But I am  no l o n g e r  so c o n f i d e n t  t h a t  t h i s  
h o p e  will be easily realized.

P l e a s e  b e  in touch with Dr. F r a n k  T a l b o t ,  D i r e c t o r  of t h e  
N a t i o n a l  M u s e u m  of N a t u r a l  Hi s t o r y ,  in o r d e r  t o  d i s c u s s  a r r a n g e­
m e n t s  for t h e  return o f  these remains. I d o  h o p e  y o u  u n d e r s t a n d  
t h a t  all of us at the Smithsonian, w h i l e  o b v i o u s l y  c o n s c i o u s  of 
the s c i e n t i f i c  loss that we b e l i e v e  t h i s  r e p a t r i a t i o n  r e p r e s e n t s ,  
v i e w  t h e  act of repatriation itself w i t h  t h e  d e e p e s t  s y m p a t h y  a n d  
respect, it is our earnest h o p e  t h a t  you, y o u r  c o l l e a g u e s  a n d  
c o n s t i t u e n t s  will recognize in o u r  a c t i o n  a n  e x p r e s s i o n  o f  g o o d  
w i l l  a n d  go o d  intentions th a t  will l e a d  to  a n  i m p r o v e m e n t  o f  o u r  
r e l a t i o n s  in the future.

S i n c e r e l y  yours,

R o b e r t  m c c . A a a n s  
S e c r e t a r y



Representative Cliff Davidson 
Chairman
House Resources Com m ittee

STATE O F  ALASKA 

H o u s e  o f  R e p r e s e n t a t iv e s  

D istrict 2 7

Box V, Juneau, AK 99811 
(907) 465-2487 

Box 746, Kodiak, AK 99615 
(907) 486-8250

TO: Representative Dave Donley, Chairman
House Judiciary Committee

FROM: Representative C liff HotVidson

DATE: April 22, 1991

SUBJECT': Committee Scheduling of HB 296
Repatriation of Human Remains/LJnmarked Burial Sites

This memo is to request a hearing for House Bill 296, "an Act relating 
to human remains and funerary objects" at your earliest 
convenience.

This legislation outlines the procedures to follow when unmarked 
burial sites are disturbed in the course of legitimate activity (i.e. road 
construction or licensed archaeological projects). The b ill also 
addresses the concern that human remains may not be possessed by 
a person not related to the remains unless a decedent or tribe has 
granted the person study rights.

Additiona lly, i f  there is reasonable anticipation that historical 
Alaskan unmarked burials w ill be disturbed in the course of 
legitimate activity, this bill allows the next of kin or the local tribal 
group be notified in advance to decide how to dispose of the 
remains.

Please contact my staff member, Stephanie Love, i f  you have any 
questions about the bill.

Thank you.



A l a s k a  F e d e r a t i o n  o f  N a t i v e s ,  I n c .

May 3, 1991

Mr. Cliff Davidson, Chairman 
House Resources Committee 
House of Representatives 
Box V
Juneau, Alaska 99811

Dear Mr. Davidson:

The Alaska Federation of Natives has followed, with great interest, the 
repatriation/unmarked burial site hearings of the last one and one-half 
years. I am pleased to see that progress on the issue has resulted in 
House Bill 296 now being before the House Judiciary Committee. The 
Federation supports HB 296 as currently drafted.

As you are well aware, Native burial site disturbances and the removal of 
remains and funerary objects is an extremely sensitive issue. Time and 
time again events in Alaska have shown that respect for ancestral remains 
and Native culture has been readily sacrificed for science and/or personal 
gain.

The Federation supports HB 296 as presented to the House Judiciary Committee 
and thanks its sponsors for their efforts in this matter.

■Julie E. Kitka 
President

1577 "C" Street, Suite 100 □ Anchorage, Alaska 99501 □ Ph. (907) 274-3611 FAX (907) 276-7989



K o d i a k

A r e a

N a t i v e

A s s o c i a t i o n

402 Center Avenue 
Kodiak, Alaska 99615 
Phone (907) 486-5725

R e p r e s e n t a t i v e  C l i f f  D a v i d s o n
S t a t e  of  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s
B o x  V, J u n e a u ,  A K  9 9 8 1 1

May 6 ,  1 9 9 0

D e a r  Cliff,

I w o u l d  l i k e  t o  e x p r e s s  m y  w h o l e h e a r t e d  s u p p o r t  f o r  H o u s e  Bi l l  
296, as p r o f e s s i o n a l  a r c h a e o l o g i s t ,  a n d  on b e h a l f  o f  t h e  K o d i a k  
A r e a  N a t i v e  A s s o c i a t i o n .  T h e  b i l l  o f f e r s  l o n g  o v e r d u e  p r o t e c t i o n  
for h u m a n  r e m a i n s  in A l a s k a ,  a n d  r e c o g n i t i o n  o f  t h e  r i g h t s  a n d  
d i g n i t y  o f  N a t i v e  A l a s k a n s .  1 a m  p a r t i c u l a r l y  p l e a s e d  w i t h  
S e c t i o n  6, w h i c h  w i l l  b e  o n e  o f  the few p r o t e c t i o n s  a v a i l a b l e  f o r  
a r c h a e o l o g i c a l  s i t e s  o n  p r i v a t e  land.

O n  p a g e  2, l i n e  5 a n d  6, y o u  m i g h t  c o n s i d e r  l e g i t m a t e l y  
o b t a i n e d  s k e l e t o n s  p u r c h a s e d  b y  p h y s i c i a n s  a n d  o t h ers, w h i c h  a r e  
g e n e r a l l y  i m p o r t e d  f r o m  I n d i a  a n d  o t h e r  p l a c e s .  P e r h a p s  i t  w o u l d  
be b e s t  t o  a d d r e s s  t h e  b i l l  s p e c i f i c a l l y  t o  h u m a n  r e m a i n s  f r o m  
the s t a t e  o f  A l a s k a .

A l s o ,  it m a y  b e  w i s e  to  m a k e  t h e  p r o p o s e d  d i s p u t e  c o m m i t t e e ,  
d e s c r i b e d  in p a g e  5, l i n e s  27-31, a n d  on p a g e  6, a n d  o d d  n u m b e r  
to a v o i d  s p l i t  d e c i s i o n s .  1 w o u l d  u r g e  y o u  t o  r e t a i n  t h e  full 
r e p r e s e n t a t i o n  of t h e  N a t i v e  c o m m u n i t y ,  a n d  c o n s i d e r  d r o p p i n g  t h e  
a r e a  r e s i d e n t .

O n  t h e  w h o l e  t h e  b i l l  is clear, s o l i d l y  w r i t t e n ,  a n d  d o e s  w h a t  
it is s u p p o s e d  to. P l e a s e  a c c e p t  m y  thanks, a n d  t h a t  o f  t h e  
N a t i v e  c o m m u n i t y  f o r  i n t r o d u c i n g  th i s  fine p i e c e  o f  l e g i s l a t i o n .  
It is f u l l y  c o n s i s t e n t  w i t h  y o u r  e x c e l l e n t  r e c o r d  f o r  s u p p o r t i n g  
and p r o t e c t i n g  t h e  c u l t u r a l  h e r i t a g e  o f  N a t i v e  p e o p l e .

S i n c e r e l y ,
K O D I A K  A R E A  N A T I V E  A S S O C I A T I O N  
K e l l y  S i m e o n o f f ,  P r e s i d e n t

R i c k  K n e c h t  
C u l t u r e  and H e r i t a g e  
P r o g r a m  A d m i n i s t r a t o r

Serving the communities of: Akhlok • Karluk • Kodiak • Larsen Bay • Old Harbor • Ouzinkle • Port Uons
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May 6 ,  1 9 9 1

R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  
C h a irm a n
H o u s e  R e s o u r c e s  C o m m i t t e e  
S t a t e  of A l a s k a  
H o u s e  of R e p r e s e n t a t i v e s  

B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  D a v i d s o n :

T h e  N o r t h  P a c i f i c  Rim, t h e  A l a s k a  N a t i v e  r e g i o n a l  t r i b a l  
o r g a n i z a t i o n  s e r v i n g  t h e  p e o p l e  of t h e  P r i n c e  W i l l i a m  S o u n d  a n d  
l o w e r  K e n a i  P e n i n s u l a ,  is p l e a s e d  to s e e  t h e  p r o g r e s s  o f  H o u s e  B i l l  
296, " A n  A c t  r e l a t i n g  t o  h u m a n  r e m a i n s  a n d  f u n e r a r y  o b j e c t s , M T h i s  
A c t  w i l l  c l o s e  a l o o p h o l e  in c u r r e n t  s t a t e  l a w  a n d  p r o v i d e  s o m e  
m u c h  n e e d e d  p r o t e c t i o n  f o r  A l a s k a  N a t i v e  b u r i a l  sites.

W e  w o u l d  l i k e  t o  e m p h a s i z e  t h a t  w e  d o  n o t  v i e w  t h i s  l e g i s l a t i o n  as 
b e i n g  " a n t i  a r c h a e o l o g y "  or " a n t i  s c i e n c e "  in a n y  w a y .  W e  w o u l d  
l i k e  t o  p o i n t  o u t  t h a t  T h e  N o r t h  P a c i f i c  R i m  is i n c o r p o r a t i n g  an  
a r c h a e o l o g y  c o m p o n e n t  i n t o  a y o u t h  S p i r i t  C a m p  p r o j e c t  t h i s  s u m m e r .  
W e  v i e w  HB  296 as a v e h i c l e  for s h o w i n g  r e s p e c t  f o r  t h e  N a t i v e  
c u l t u r e s  o f  o u r  s t a t e  a n d  r e c o g n i z i n g  t h e  r i g h t  of N a t i v e  p e o p l e  
t o  p r o t e c t  t h e  g r a v e s  o f  t h e i r  a n c e s t o r s .

T h a n k  y o u  a n d  t h e  o t h e r  s p o n s o r s  for t h e  t i m e  a n d  e f f o r t  y o u  h a v e  
p u t  i n t o  t h i s  i m p o r t a n t  p i e c e  of l e g i s l a t i o n .

S i n c e r e l y ,

1_____________
E x e c u t i v e  D i r e c t o r
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HOUSE BILL NO. 296 

IN THE LEGISLATURE OF THE STATE OF A LASK A 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES DAVIDSON, Lincoln, Grussendorf, Gruenbcrg, MacLcan, Koponcn, Ivan, Gonzales, 
G.Phillips, Parnell, Kubina

Introduced: 4/22/91 
Referred: Judiciary, Finance

A  BILL 

FO R AN A C T  ENTITLED

1 "An A ct relating to human remains and funerary objects."

2 BE IT  ENACTED BY THE LEG ISLATU RE OF TH E  STA TE OF A L A S K A :

3 * Section 1. AS 12.65 is amended by adding new sections to read:

4 ARTICLE 2. HUMAN REMAINS.

5 Sec. 12.65.150. REPORTS OF HUMAN REMAINS, (a) Except as provided in (b) o f

6 this section, a person who encounters human remains 'n or on land or water in the state shall

7 (1) immediately cease any activity that may ca tse further disturbance o f  the area;

8 and

9 (2) report the presence and location o f  the remains to the nearest law enforcement

10 agency as soon as possible considering the location o f  the discovery and the availability o f

11 communication alternatives.

12 (b) The requirements o f  (a) o f  this section do not apply to a person who encounters

13 human remains while operating under a permit issued under AS 41.35.080.

14 (c) If the law enforcement agency determines that remains reported to it under (a) o f  this

HB0296a -1-
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section are unrelated to a prosecutable offense and may be human remains with historic or 

prehistoric significance, the agency shall notify the Department of Natural Resources.

(d) A person who knowingly fails to comply with (a) of this section is guilty o f a class A 

misdemeanor.

Sec. 12.65.160. UNLAWFUL ACTS. A person may not sell, buy, or barter human 

remains. A person who violates this section is guilty of a class A misdemeanor.

Sec. 12.65.170. DEFINITION. In AS 12.65.150 - 12.65.170, "human remains" means 

a dead human body or part o f a dead body in any stage o f decomposition, excluding nonskeletal 

body parts that are normally shed during life, such as hair, nails, and isolated teeth.

Sec. 2. AS 41.35.040 is amended to read:

Sec. 41.35.040. ADMINISTRATION AND FINANCIAL SUPPORT OF MONUMENTS 

AND HISTORIC SITES. State-owned monuments, sites* and other historic, prehistoric* or 

archeological properties owned or purchased by the state are under the control o f the department* 

and their maintenance shall be covered in the appropriations made to the department. Privately 

owned state monuments or historic sites are eligible to receive state support for their 

maintenance, restoration* and rehabilitation if they are kept accessible to the general public, they 

are in compliance with state laws pertaining to human remains and funerary objects, and 

application for support is made in conformity with regulations adopted by the commissioner.

Sec. 3. AS 41.35.060(a) is amended to read:

(a) The department, with the recommendation o f the committee, may acquire real and 

personal properties that have statewide historic, prehistoric* or archeological significance by gift, 

purchase, devise* or bequest. If the department acquires disinterred human remains or 

funerary objects under this subsection, it shall comply with AS 41.35.410. The department 

shall preserve and administer property so acquired. The department may acquire property 

adjacent to the property having historic, prehistoric* or archeological significance when it is 

determined to be necessary for the proper use and administration of the significant property.

Sec. 4. AS 41.35.070 is amended by adding a new subsection to read:

(h) If the department discovers human remains or funerary objects during a survey under 

(d) o f this section, the department shall comply with AS 12.65.150 and AS 41.35.410.

Sec. 5. AS 41.35.080 is amended to read:

Sec. 41.35.080. PERMITS. The commissioner may issue a permit for the investigation,

2 9 6 -2-
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1 excavation, gathering* or removal from the natural state [,] o f  any historic, prehistoric* or

2 archeological resources o f  the state or human remains or  funerary objects reported under

3 A S  12.65.150 or A S 41.35.410. A  permit may be issued only to persons or organizations

4 qualified to make the investigations, excavations, gatherings* or removals and, except as

5 otherwise provided in the nermit issued under o f  this section, only if  the results o f  these

6 authorized activities will be made available to the general public through institutions and

7 museums interested in disseminating knowledge on the subjects involved. If the historic,

8 prehistoric* or archeological resource involved is one that [W HICH] is, or is located on a site

9 that [W HICH] is, sacred, holy* or o f  religious significance to a cultural group, the consent o f that

10 cultural group must be obtained before a permit may be issued under this section.

11 * Sec. 6. A S  41.35.090 is amended to read:

12 Sec. 41.35.090. NOTICE REQUIRED OF PRIVATE PERSONS. Before any

13 construction, alteration* or improvement o f  any nature is undertaken on a privately owned,

14 officially designated state monument or historic site by any person, the person shall give the

15 department three m onths’ [MONT HS] notice o f  intention to construct on, alter* or improve it.

16 I f  the construction, alteration, or im provem ent involves known reasonably identifiable

17 human remains o r  funerary objects, the person shall also give three m onths’ notice o f

18 intention to construct, alter, or  im prove to the descendants or  tribe o f  the decedent whose

19 remains are involved. Before the expiration o f  the three-month notification period, the

20 department shall either begin eminent domain proceedings under A S 41.35.060(b) or undertake

21 or permit the recording and salvaging o f  any historic, prehistoric* or archeological information

22 considered necessary.

23 * Sec. 7. AS 41.35.230 is amended to read:

24 Sec. 41.35.230. DEFINITIONS. In this chanter [AS 41.35.010 - 41.35.240], unless the

25 context otherwise requires,

26 (1) [REPEALED

27 (2)] "committee" means the Historic Sites Advisory Committee;

28 (2) "funerary ob jects" means items for  which there is direct circum stantial

29 evidence, expert opinion, o r  docum entation that the items were directly associated with

30 human remains or were intentionally placed with human remains either at the time o f

31 burial o r  interment o r  at some subsequent time, as a part o f  the death rites o r  cerem onies
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1 of' a culture;

2 (3 ) [REPEALED

3 (4)] "historic, prehistoric and archeological resources" includes deposits,

4 structures, ruins, sites, buildings, grave sites [GRAVES], artifacts, fossils, or other objects o f

5 antiquity that [WHICH] provide information pertaining to the historical or prehistorical culture

6 o f  people in the state as well as to the natural history o f the state, except that the term does not

7 include human remains or funerary objects;

8 (4) "human rem ains" means a dead human body or  nart o f  a dead body in

9 any stage o f  decom position, excluding nonskeletal body parts shed during life, such as hair.

10 nails, anti isolated teeth:

11 (5) "N ative" means a person who is a descendant o r  ancestor o f  the

12 aboriginal races inhabiting the state when it was annexed to the United States o r  a

13 descendant or ancestor o f  an Indian or Eskimo who, after the year 1867. migrated into the

14 state from  Canada:

15 (6) "reasonably identifiable" means identifiable, by a preponderance o f  the

16 evidence, as to individual, familial, or tribal origin based on available archeological.

17 historical, ethnological, or other direct circumstantial evidence or expert opinion;

18 (7) "tribe" means a group recognized as a tribe by the United States

19 Secretary o f  Interior, or a Native village or regional corporation or  other Native group

20 defined in or established under 43 U.S.C. 1601 - 1641 (Alaska Native Claims Settlement

21 A ct).

22 * Sec. 8. AS 41.35 is amended by adding new sections to read:

23 ARTICLE 3. DISCOVERY OF HUMAN REMAINS AN D  FUNERARY OBJECTS.

24 Sec. 41.35.400. POLICY, it is the policy o f  the state that a person may not lawfully

25 assert title to human remains. The right o f  disposition o f  human remains lies with the stale

26 except as provided in AS 41.35.410.

27 Sec. 41.35.410. HUMAN REMAINS AND FUNERARY OBJECTS, (a) When human

28 remains are discovered by or reported to the department, the department shall notify the nearest

29 law enforcement agency unless a report has already been made under AS 12.65.150. After law

30 enforcement activities related to the remains have ceased, the department shall comply with (c)

31 o f this section.
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1 (b) A  person who discovers funerary objects shall promptly report the discovery to the

2 department. Unless the department determines upon further investigation that the objects are

3 probably not funerary objects, the department shall comply with (c) of this section.

4 (c) If human remains or funerary objects described in (a) and (b) o f this section are not

5 disinterred, the department shall leave them in the place where they are interred, when possible.

6 If the human remains or funerary objects are disinterred and the decedent’s living descendants

7 are reasonably identifiable, the department shall, by certified mail, notify the decedent’s relative

8 with the closest kinship ties that the remains and funerary objects are available for disposition.

9 If the remains and funerary objects include Native human remains or funerary objects and the

10 department is unable to ascertain the existence and address o f living descendants of the

11 descendant, the department shall determine with as much specificity as possible their tribe o f

12 origin and notify the governing body o f the tribe of their discovery and location. If a specific

13 tribe o f origin is not reasonably identifiable, the department shall, by certified mail, give the

14 notice o f the discovery and its location to the governing body o f the tribe whose members

15 predominate in the vicinity of the discovery.

16 (d) At the request o f a descendant or the governing body of a tribe notified under (c) of

17 this section, the department shall provide for access to the remains or funerary objects so that the

18 descendant or the tribe may dispose of them. A tribe may not be allowed to have access until

19 the tribe’s plan for disposition of the remains or objects has been submitted to the department.

20 If, within 120 days after notification by the department by certified mail, neither a descendant

21 nor a tribe seeks the right to dispose of the remains or funerary objects, the department shall treat

22 them in the same manner as it treats other unclaimed human remains or historic, prehistoric, and

23 archeological resources under this chapter, as applicable.

24 (e) A person may request a tribe or descendant to grant to the person an opportunity to

25 study human remains or funerary objects for which the tribe or descendant is granted disposition

26 rights under (c) o f this section.

27 Sec. 41.35.420. DISPUTE RESOLUTION COMMITTEE. When needed, the governor

28 shall establish a committee to advise the department concerning conflicting claims of tribes and

29 descendants with respect to disposition rights for human remains and funerary objects. A

30 committee consists o f the state liaison officer appointed under 16 U.S.C. 470 - 470n (National

31 Historic Preservation Act) and the following persons, who shall be appointed by the governor as
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the need arises:

(1) a physical anthropologist;

(2) three descendants of the person whose remains or funerary objects are in 

dispute or a person from each tribe that has a colorable claim to the human remains or funerary 

objects that are the subject of the dispute, whichever is appropriate; and

(3) a resident o f the area from which the remains and objects originated who does 

not meet the requirement of (2) of this section.
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STATE O F  ALASKA 

H o u s e  o f  R e p r e s e n t a t iv e s  

D istrict 2 7

Representative Cliff Davidson 
Chairman
House Resources Com m ittee

Box V, Juneau, AK 99811 
(907) 465-2487 

Box 746, Kodiak, AK 99615 
(907) 486-8250

TO: Representative Dave Donley, Chairman
House Judiciary Committee

FROM: Representative CliffM )!Vidson

DATE: April 22, 1991

SUBJECT: Committee Scheduling of HB 296
Repatriation of Human Remains/Unmarked Burial Sites

This memo is to request a hearing for House Bill 296, "an Act relating 
to human remains and funerary objects" at your earliest 
convenience.

This legislation outlines the procedures to follow when unmarked 
burial sites are disturbed in the course of legitimate activity (i.e. road 
construction or licensed archaeological projects). The b ill also 
addresses the concern that human remains may not be possessed by 
a person not related to the remains unless a decedent or tribe has 
granted the person study rights.

Additionally, i f  there is reasonable anticipation that historical 
Alaskan unmarked burials w ill be disturbed in the course of 
legitimate activity, this b ill allows the next of kin or the local tribal 
group be notified in advance to decide how to dispose of the 
remains.

Please contact my staff member, Stephanie Love, i f  you have any 
questions about the bill.

Thank you.
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know n su rv iv o r from  a fe r ry  
that bu rst In to  flam es a fte r 
co llid ing  w ith  an o i l ta n k e r 
in th ick fog , p o rt au tho rities 
said today . A t least 139 p e o - ,, 

V/.ple were m issing , and feared  
# jd ead . «?:■■■ •■>&*' "T h e re ’ s l i t t le - h o p e -  o f  : __
(Wfinding ^ su rv ivo rs a t th is  ’,th e
'^ p o in t ,"  a C iv i l  D e fe n se  
.^spokesman to ld  Ita lia n  rad io  
R a fte r,W ednesday n igh t’s co l-: 
/.lis ioh  some 2 Vi m ile s o f f  th is 
' northw estern  po rt.

. , . . .. ■ t * t . „  , . jr iP  The ta n ke r a lso  caughtrefugee stands soaked from the ram In a .camp at Border Point 49 in Iraq, '- . f i re  a fte r the 10'30 p  m co lli-
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gaeapy^gsi’;:
l  O m  u n c i a l s  :u  t u t  l u u k -
e r ’s crew Jui 1 In to  li fe ­
b oa ts  a f t e r '• l ig h t in g  th e  
flam es w ithou t success.'

Rescue w o rke rs  sa id  the 
sea was c o ve red . b y  huge 
sheet o f flam e a fte r  the c o lli­
sion . In i t ia l reports sa id  the 
impact had opened a h o le  in 

s ide o f  th e  ta n k e r ,

• jAv-* DCNIi PAQUIN J.Tho Associated Prm  Vj;' •
■ '

spreading o i l In to  the sea.
C iv il Defense and p o rt  au­

th o rities  said 72 passengers 
and 07 crew m em bers o f  the 
6,187-ton fe r ry  w ere m issing.
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By DAVID HULEN ;
Daily News reporter , f  . ;• t  ’M ;; , The rem ains and a rtifa c ts  cou ld be re tu rn - '

In  its  la rg es t rep a ra tion  o f  human re- ed as e a r ly  as th is  summer, v illa g e rs  w ere 
m ains and a rtifa c ts  ye t, the Sm ith son ian  to ld  th is .week. D e fin ite  arrangements have 
In s titu tion  has agreed to  re tu rn  its  co llec- no t ye t been'm ade, a lthough the lo ca l t r ib a l 
tion  o f  N a tive  bones and b u r ia l ob jects dug ; council is-- p lann ing  a mass Russian O rtho- 
up and taken  from 'fc K o d ia k  Is la n d  v i l la g e , dox re b u f la l near, the g rassy  po in t where the 
in  the 1930s. V : • ■ • - -. ■<digging occurred , >: V-.-V- • /

• The decision, announced W ednesday’, m ay  ■; A  S m ith so n ia n -sp o n so re d  e x p e d it io n  
f in a l ly  put to re st yea rs o f hagg ling between, spent s ix  summers in  La rsen  B a y  unearth ing 

.th e  res id en ts , o f  La rsen Bay,- a ..N a t iv e , as m aiiy as 800 graves, according to  Sm ith-, 
fish in g  v i lla g e  o f  150 peop le  on the is la n d ’s . s o n ian : record^ and the w ritings o f  A les' 
sou thw est side , and the Sm ithson ian , th e  •; • ’
-yast d epos ito ry  o f  A m erican  science and Please see Back Page, ARTIFACTS
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FRAN DURNER / Ancfxxaoa Oaly Newi
Dora Aga remembers the anthropologist who took the 
bones: "H e  had no regard for the people here.”
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banned from  the Sound fo r  
sa lm on  season , w h ile  th e  
sk ies o v e r the he rring  fle e t 
had g rown crowded w ith  p i­
lo ts  new  to the game. P a rk ­
er, 56, had to ld  frie nd s he 
was ready to  lo o k  f o r  new 
challenges — perhaps spot-*

f - By TOM KIZZIA
K  Daily News reporter . . M W

T H U R S D A Y
PARVLY CLOUDY
High 45, low 30 
Details, Page A-8 
Wealharline, 278-7000 
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wnen som eoody needed 
help.

'•H istory crashed into that 
mountain yesterday." said 
another friend, Bonnie Mor­
ris. "This marriage between 
fish ing and f ly in g  was some­
th ing those guys just invent­
ed. But like  every gold rush 
up here, one guy strikes it 
rich and every p iker th inks 
he can do it too A laska 
draws people because they 
hear o f these mythological 
characters who went out and 
d id it. L ike  Parker."

Parker came to A laska as 
a schoolteacher in  Dutch

'  * — ••
h im  to learn to fly . In  1964 
be started an a ir service in 
Cordova . E ve ry th in g  re­
quired Innovation. He start-, 
ed spotting In an era of w ing 
s ig n a ls  and  messages, 
dropped in beer cans, and he 
adapted advanced electronic 
communications to the busi­
ness.

Parker was k illed in  a 
specially outfitted Cessna L- 
19 B ird  Dog that he had 
called "the u ltim ate fish- 
spotting tool." The p ilo t of 
the second plane, James P. 
Blue of Homer, survived af­
ter crash-landing his Super

»  in is marriage Derween fishing and flying was 
something those guys ju st invented. 9 wnne me numocr of J|« 

seine boats has

V — Bonnl* Monti, ■ frMnd of P ifk ir ‘ 1

Cub on the Tatltlek v illage 
runway. *

Given the dangers of her­
r in g  spotting —  where doz­
ens of airplanes circle over a 
bay, their pilots' eyes cast 
downward look ing for boats 
and fish —  it's perhaps sur­
pris ing more people haven’t 
been k ille d . Crashes in Cook t 
In le t  and T o g ia k  Bay 
claimed five lives in 1978,

and In 1984 two more p ilots 
were k ille d  in  Tog iak . A  
spokeswoman fo r the Feder­
al A v ia tion  Adm in istration  
said two other p ilots may 
have been k ille d  in  the past 
five years but was unable to 
provide specifics.

State troopers said 30 to 
35 p lanes w e re  w o rk in g  
Boulder Bay near Tatitlek 
this v/eek. But Terry H o ll i­
day, a spotter p ilo t  and long-

constant, the
vestment in  the fleet ar-d the 
need for a b ig  p>y0ff from 
ha lf-hour op en i„g j has 
meant planes now work for 
only one or two boats, H o lli­
day said. Iff

The increasing air jams, 
combined w ith  tbe5tate tjan 
on salmon spotting _  jm . 
posed out of concern over 
competition rather than 
safety — have changed the 
profession, Holliday saitj.

" I th in k  th* heyday's 
gone," he sald-.J|
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H rd lic ka . the anthropologist who led the 
digs. ’

V illage  elders, such as 74-year-old Dora 
Aga, say they have v iv id  memories of 
H rd licka and h is helpers d igging up the 
place, villagers called "the boneyard," Aga, 
a teen-ager, then, is s t ill angry at h im  for 
d igg ing up her fam ily’s garden in  search of 
more bones and artifacts. .

“He had no regard for the people here," . 
she said Wednesday from the v illage . ’’And 
we had no laws, of course. None that we 
knew about. We just stood by."

The graves were unmarked, and many 
apparently were hundreds of years o ld . But 
residents also reported that at least some of 
the people in  the graves had been dead only 
a few generations, and even included mem-, 
bers o f a fam ily  who died in  the influenza 
epidem ic of 1918. „

In . recent years, some village residents ■ 
grew increasingly resentful o f the Smithson­
ian ho ld ing  the bones of the ir ancestors, and 
the tr ib a l council began w rit ing  letters to 
get them back .' *7* *

" It’s got to do. w ith people's uncles and 
aunts/.' said Roy Jones, the tribal council 
president. “ It’s our people and our heritage. 
It’s l ik e , how wou ld people feel If  I  went 
down 5 to Georgia and dug u p . their b a c k ' 
yards/ look in g  fo r bones?" \ v  • .! They weren’t alone. Other tribes and . 
Native communities around America made 
s im ila r  requests, and by .the late 1980s the 
Sm ithson ian 's  Anthropological h o ld in gs , 
most stored out o f sight at the Museum of 
Natura l H istory ; had become a hot po lit ica l 
issue l - * ■ -
. Snuthsonian officials argued the items 

w ere 'o f scientific value, and refused most 
request* fo r their return. They required that- 
Natives show direct genetic links between 
the remains and modern-day residents. I n .  
the case of Larsen Bay, they argued there 
was ho provable connection between'v illag­
ers and the remains, arguing the v illage was 
not continuously inhabited.

B id  two years ago, Congress passed leg is­
lation to make it  easier fo r Natives to get 
remains returned, and since then, the Sm ith­
sonian has been more cooperative, negotiat­
ing  w ith  several groups around the coun try ..^  
Larsen iBa’y ’s case' was taken up by the 
Native 'American Rights Fund, a legal-ald 
group?-Law yers 'argued ;tha t Larsen 'B ay ^  
shouldn't have to show a direct lin k  W ith ; 
the bones tbe’pecple tn the village are o f - 
Kon lag ' descent and s o , w e re th e  people 
whos* bodies were dug up i . ' • '-. »s.

On M onday ,' Larsen B ay’s lawyer re-. 
reived a letter from Smithsonian Secretary 
Robeft McCorm ick'Adams, saying research 
on the Larsen Bay bones "supports a return 
of these m ateria ls .'1 He wrote o f ’"the 
scientific loss that we believe this repatria- 

- L i i .  ' ' ’______________________

% | tflIK HILL I Arcrxyago CWy New*
Frank Carlson, Larsen Bay’s former tr iba l'counc il president, stands at the village
"boneyard." The tribal council is planning a mass Russian Orthodox reburial riear Ihe point.

1 • ■ ; • I, r> %
delyn Jacobs. Some 4,200 "specimens” are 
from A laska .

There hasn't been a groundswell across 
A laska to have the bones returned. But 
aside from  Larsen Bay, several Interior 
v illages have been in  a quiet tug of war 
w ith  the Sm ithsonian over remains dug up 
alOng the Yukon  R iv e r  —  also by H rd l:c „a . 

v '*  H rd lic ka  was the European-bom founder 
^ of the Sm ithson ian’s  D iv is ion  of Physical' 

Anthropology and w orked ' extensively on 
; digs In  A laska . H is  death in  1943 warranted 

a long ob ituary in  The New York Times.
But modern-day scientists have attacked 

his methods, and Native groups here who 
have studied his w ork argue he was a 
borderline racist w ho showed little concern 
for the descendants o f the people he was 
studying. \ >  . '

In  his pub lished journa ls , Hrdlicka de­
scribed d ig g in g .a  grave under, a Russian. 
Orthodox m arker in  the Interior. ” A!’ '.he 
parts were being gathered," he ' 
saw an o ld  wom an nearby w h . 
upset. The grave turned out to be » 
years o ld and she was the shaken widow He 
wrote of rebury ing  the skeleton "to the

r BOM SMSTltOM I Kttvig* 0*1, iwi

■?%
(but) view  the act of

1 5
tlon represented,
repatriation itself w ith  the deepest sympa;, complete satisfaction of the o ld dame." He 
thy and respect.'.' *;f>’ wrote of excavating remains elsewhere but

Henry Sockbeson, the lawyer who repre-i, f in d in g  the remains "too fresh yet." 
sented Larsen Bay, said the return is signlfl- , * ' I , - " '  t
cant nationa lly  because it was by fa r the Aside from  H rd lic k a ’s methods, Native 
largest reparation so 'fa r. groups question'the scientific value of some

f i t ’s Important because no other remains of the Sm ithsonian 's collections, 
have been, returned where they hand cori-'"'” " " If ,y o u n g  Native ind iv idua ls  are led to
tested it," he said, "And Larsen Bay was 
one of the most significant collections they 
bave.’V  . •
• JFor the past two years, the Smithsonian 
h is  been cataloging its inventory of some 
18,500 North American remains, ranging 
from  prehistoric to tum  of the century, 
according to Sm ithsonian spokeswoman Ma-

believe that It is acceptable and proper for 
the government o f the United States to 
’own’ the bodies o f their grandfathers, 
grandmothers and other ancestors,” wrote 
Gordon P u lla r , form er president of the 
Kod iak  Area Native Association,’“then how 
can they possibly be lieve that they are equal 
to aU others In  th is country?"
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a ’’ number1 Si f. 

could smell it whe 
-naia-yoad," where 
through a culvert, 
depends on bos? si 

Saype and Ma: 
wasn't as bad as it 
watdt’ and was par 
in the lagoon. They 
quick ly in the r iv i 

But Hoffman, w 
the point where the 
kw ira , said he dldn 
dilute anything, at 

" It’s heading out 
"The river is froze: 
on tt.*I Imagine It’ 
r ive r and freeze."

tn i





PHIL KEISLING
SECRETARY OF STATE

MICHAEL GREEN FIELD 
DEPUTY SECRETARY OF STATE

STATE OF OREGON 

SECRETARY OF STATE 
136 STATE CAPITOL 

SALEM. OREGON 97310 0722 
(503) 378-4139

M arch 27, 1991

The H onorable Fran Ulmer 
Alaska House o f  Representatives 
P .O . B ox V
Juneau, A K  99811-3100 

Dear Rep.JJhrierf -

It was great to talk with you again last week and get caught up. There’ s certainly a lot 
happening with both o f  us.

I appreciate your willingness to help with the regional primary issue. I ’d like to expand on 
our earlier conversation and g ive  you an idea o f  where Washington and Oregon are right 
now .

I met with Washington Secretary o f  State Ralph M unro earlier this month to discuss the 
issue, and here’ s what each o f  us brought to the table. By current statute, O regon ’ s 
presidential primary falls on the third Tuesday in M ay. But in 1987, we passed a law which 
states that Oregon will hold a presidential primary election on the fourth Tuesday in 
M arch i f  three o f  five states - -  Alaska, Washington, Idaho, Montana and W yom ing -  do so 
as well.

W ashington’ s statutory primary date is the fourth Tuesday in M ay. But, under existing law, 
the Secretary o f  State has statutory authority to unilaterally m ove the primary date to 
advance the concept o f  a regional primary.

Secretary M unro came to Salem to encourage Oregon to m ove to a March date, but faced 
with budgetary restraints and legislative resistance to changing current Oregon law, I told 
him that a m ove to March is unlikely. Instead, we discussed Washington join ing Oregon 
on the third Tuesday in May. Secretary Munro likes this idea and apparently has received 
a lot o f  editorial support for this.



Page 2

But Secretary M unro faces a challenge. House Bill 2089, which has recently passed the 
Washington H ouse, moves Washington’ s primary to the fourth Tuesday in March and 
removes the secretary o f  state’ s statutory authority to m ove the primary date to advance 
the concept o f  a regional primary. (An amendment to HB 2089 which w ould have 
preserved the secretary’ s authority to m ove the date was defeated.)

House Bill 2089 has moved to the Washington Senate but has not yet been scheduled for a 
hearing. Secretary M unro’ s O ffice  tells me that i f  a hearing is not scheduled by April 5, 
then the bill is likely dead this session. I have offered to help Secretary M unro however I 
can over the next week to defeat HB 2089 so that w e can continue on the road to a M ay 19, 
1992 primary.

As for Alaska’ s possible role, it seems that having a presidential primary o r  caucus on 
whatever date Oregon and Washington can agree to would maximize the possibility o f  
attracting candidates to your state. Obviously, nothing is certain — they may avoid us 
anyway, even i f  all three o f  us converge on a single date -- but it seems like it’ s worth a shot.

I hope this helps. I ’ ll be in touch soon to discuss how  w e can m ove closer to a truly 
regional presidential primary.

Best,

PK/tj



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M March 29, 1991

SUBJECT:

TO:

FROM:

Presidential primary bill (W.O. 7LS1138)
Representative Fran Ulmer
John B. Gaguine tS&S'
Legislative Counsel

Enclosed is a draft biE establishing a presidential primary election in Alaska. It is ; .
based on the repealed presidential primary bill, ch. 20, SLA 1980 (a copy of which 
I previously sent to you), with some major changes.

i

The first major change is that the lieutenant governor will no longer choose who is 
a recognized candidate. Instead the lieutenant governor will list all candidates who 
have filed for matching funds under the federal Presidential Primary Matching 
Payment Account, 26 U.S.C. 9031 - 9042 (copy attached), have been certified by the 
Federal Election Commission, and have not withdrawn. This should leave on the 
ballot candidates who, because of fading support, are no longer eligible for federal 
funding under 26 U.S.C. 9033(c); they have not been decertified. As I read it, the 
federal law also applies to minor party candidates and independents, so that they will 
also be automatically on the ballot, assuming that they have the minimum level of 
support necessary to qualify for federal funding.

I deleted the provision in the old law that a candidate placed on the ballot by the 
lieutenant governor could have his or her name withdrawn. This may have been 
appropriate when the lieutenant governor could place on the ballot the name of a 
person only mentioned as a candidate, and not necessarily planning to run (e.g.,
Mario Cuomo in 1988). It does not seem appropriate for a declared candidate.
Since a point of this primary, I think, is to force national candidates to pay more 
attention to Alaska, a withdrawal provision would be inconsistent with that goal; the 
major candidates, if given the option, might all withdraw, rather than either having 
to spend time in the state or risk a poor showing.

I retained the provisions that allow a would-be candidate’s supporters to get the 
candidate’s name on the ballot by petition, and that allow a candidate so nominated

D I V I S I O N  O F  L E G A L  S E R V I C E S



to withdraw (since that person may be a genuine non-candidate). I reduced the 
number of signatures necessary to one percent of the number of votes cast in the last 
gubernatorial election; that number is consistent with the number necessary to get on 
the ballot as a statewide candidate, and the five percent figure in the old law is 
clearly unconstitutional under decisions of the United States and the Alaska Supreme 
Courts.
I also deleted the part of the old law that made the primary results binding on 
delegates to the national party conventions. .As I explained in my earlier memoran­
dum to you, the United States Supreme Court has ruled that a state’s presidential 
primary election laws cannot supersede a national party’s rules because of the party’s 
First Amendment rights to freedom of association. The procedure prescribed by this 
bill (where all candidates appear on one ballot, and a voter registered in party A  may 
vote for a candidate in party B) is, I believe, inconsistent with the charter of the 
national Democratic Party. (I do not know what the provisions of the Republican 
party are on this question.) Therefore the Democratic Party could not be bound. 
Of course, there is nothing to prevent the parties themselves from adopting a party 
rule making the primary results binding on party delegates.
Please let me know if I can be of further assistance.
JBGrpl
91-222.plm
Enclosure



A la sk a  S ta te  L e g is la tu r e
H o u s e  o f  R e p r e s e n t a t iv e s

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M  A p r i l  30, 1991

TO: Rep. G e n e  Kubina, C h a i r

H o u s e  S t a t e  Affairs^, C o m m i t t e e

F R O M : R e p . F i ^ n / O S n ^ v

RE: H B  298 " / A n  ac t e s t a b l i s h i n g  a p r e s i d e n t i a l  p r i m a r y  ele ct ion ; a n d

p r o v i d i n g  for a n  e f f e c t i v e  date."

T h a n k  y o u  for  s c h e d u l i n g  a h e a r i n g  fo r H B  298. T h i s  b i l l  w o u l d  c r e a t e  a 

p r e s i d e n t i a l  p r i m a r y  e l e c t i o n  in  Alaska.

T h e  S e c r e t a r i e s  o f  S ta te for O r e g o n  a n d  W a s h i n g t o n  are  b o t h  w o r k i n g  o n  a  p l a n  

to h o l d  a n  "ear ly " N o r t h w e s t  P r e s i d e n t i a l  Primar y.  T h e y  h a v e  r e q u e s t e d  t h a t  

A l a s k a  c o n s i d e r  j o i n i n g  these two stat es  in this e n d e a v o r  to b r i n g  a t t e n t i o n  to 

N o r t h w e s t  is su es  a n d  a t t r a c t  p r e s i d e n t i a l  c a n d i d a t e s  to our  region. Hence, the  

p u r p o s e  of  this bill.

In  the past, A l a s k a  ha s d e c l i n e d  to c r e a t e  a pr imary, p a r t l y  b e c a u s e  o u r  s p a r s e  

p o p u l a t i o n  a n d  d i s t a n c e  f ro m  the l o w e r  48, k e e p s  c a n d i d a t e s  f r o m  m a k i n g  A l a s k a  

a c a m p a i g n  stop. As a result, m a n y  A l a s k a n  issu es  w i t h  t r e m e n d o u s  n a t i o n a l  

i m p o r t a n c e  are n o t  addressed. B u t  a r e g i o n a l  p r i m a r y  w i l l  h e l p  s o l v e  this 

p r o b l e m  b y  c r e a t i n g  a n  e a r l y  tes t for a c r o w d e d  p r e s i d e n t i a l  f i e l d  tha t f o c u s e s  

d e b a t e  on  iss ue s c o n c e r n i n g  the N o r t h w e s t  a n d  Alask a.

Th i s  fo cu s w i l l  a l m o s t  c e r t a i n l y  a t t r a c t  m o r e  c a n d i d a t e s  to o u r  state. It w i l l  

also gi v e  A l a s k a n s  a g r e a t e r  o p p o r t u n i t y  to b e  h e a r d  o n  the m a n y  n a t i o n a l  iss ue s 

that d i r e c t l y  a f f e c t  o u r  lives.

T h a n k  y o u  for y o u r  p r o m p t  c o n s i d e r a t i o n  of  this bill.

D istrict 4 B  — J u n e a u  
P.O. BOX V  • J u n e a u . A la s k a  99811-3100  • ( 9 0 7 ) 4 6 5 - 4 9 4 7

—  S p o n e o f  5 \ -< A z jn e n  / -  —



R e p r e s e n t a t i v e  F r a n  U l m e r

MEMORANDUM May 2 , 1991

TO: Rep. Dave D onley, Chair 
House J u d ic ia r y  Committee

HB 298 
p ro v id in g

An a c t  e s t a b l is h in g  a p r e s id e n t ia l  p r im a ry  e le c t io n ;  and 
Vfor an e f f e c t iv e  d a te ."

I am re q u e s t in g  a h ea rin g  f o r  HB 298 a t  you r e a r l i e s t  con v en ien ce . T h is b i l l  
would c r e a te  a p r e s id e n t ia l  prim ary e le c t i o n  in  A laska . In  o rd er  f o r  t h is  to  
ap p ly  to  the 1992 p r e s id e n t ia l  prim ary, th is  b i l l  must be passed  t h is  y e a r .

The S e c r e ta r ie s  o f  S ta te  f o r  Oregon and W ashington are both  w orking on a p la n  
to  h o ld  an " e a r ly "  N orthw est P r e s id e n t ia l  Prim ary. They have re q u ested  th a t 
A laska  c o n s id e r  jo in in g  th ese  two s ta te s  in  t h is  endeavor to  b r in g  a t t e n t io n  to  
N orthw est is s u e s  and a t t r a c t  p r e s id e n t ia l  ca n d id a tes  to  our r e g io n . Hence, the 
purpose  o f  th is  b i l l .

In  the p a s t ,  A laska has d e c lin e d  to  c r e a te  a prim ary, p a r t ly  because our sp arse  
p o p u la t io n  and d is ta n ce  from the low er 48, keeps ca n d id a tes  from making A laska 
a campaign s to p . As a r e s u l t ,  many A laskan is s u e s  w ith  tremendous n a t io n a l  
im portance are n o t  a d d ressed . But a r e g io n a l prim ary w i l l  h e lp  s o lv e  th is  
problem  by c r e a t in g  an e a r ly  t e s t  f o r  a crowded p r e s id e n t ia l  f i e l d  th a t fo c u s e s  
debate  on is s u e s  con cern in g  the N orthwest and A laska.

T h is fo c u s  w i l l  a lm ost c e r t a in ly  a t t r a c t  more ca n d id a tes  to  our s t a t e .  I t  w i l l  
a ls o  g iv e  A laskans a g re a te r  o p p ortu n ity  to  be heard on the many n a t io n a l is s u e s  
th a t  d i r e c t l y  a f f e c t  our l i v e s .

Thank you f o r  your prompt c o n s id e r a t io n  o f  t h is  b i l l .

D istrict 4 B  — J u n e a u  
P.O. BOX V  • J u n e a u . A la s k a  99811-3100  • ( 9 0 7 ) 4 6 5 - 4 9 4 7
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HOUSE BILL NO. 298

IN THE LEGISLATURE OF THE STATE OF ALASK A

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY R E P R E SE N T A T IV E S U LM E R , B row n, Parnell, G .Phillips

Introduced: 4/2'</91
R eferred : State A ffairs, Judiciary, Finance

A  B ILL

FO R  AN A C T  ENTITLED

"An A ct establishing a presidential prim ary election; and providing for  an effective date."

BE IT  ENACTED BY THE LE G ISLA TU R E  O F TH E  STA TE OF A L A S K A :

* Section I . AS 15.13 is amended by adding a new section to read:

Sec. 15.13.012. INAPPLICABILITY TO PRESIDENTIAL PRIM ARY. The provisions 

o f  this chapter do not apply to a presidential primary election under AS 15.25.221 - 15.25.261.

* Sec. 2. AS 15.25.010 is amended to read:

Sec. 15.25.010. PROVISION FOR PRIM ARY ELECTION. Candidates for the elective 

state executive and state and national legislative offices shall be nominated in a primary election 

by direct vote o f  the people in the manner prescribed by AS 15.25.010 - 15.25.200 [THIS 

CHAPTER].

* Sec. 3. AS 15.25 is amended by adding new sections to read:

ARTICLE 2. PRESIDENTIAL PRIM ARY ELECTION.

Sec. 15.25.221. PRESIDENTIAL PRIM ARY ELECTION, (a) The lieutenant governor 

shall call a presidential primary election on the third Tuesday in^Aprii^of a year in which the

n  ( H 5 L
-1-

T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]
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1 President of the United States is elected.

2 (b) The lieutenant governor may conduct the presidential primary election on a date other

3  than the date set in (a) o f this section if the lieutenant governor sets the different date in a

4 proclamation issued by September 1 of the year preceding the presidential election.

5 (c) The lieutenant governor shall prepare and distribute the ballot for the presidential

6  primary election in the manner prescribed by AS 15.25.060.

7 Sec. 15.25.231. PLACEMENT OF NAMES ON THE PRESIDENTIAL PRIMARY

8  ELECTION BALLOT. The lieutenant governor shall place on the presidential primary election

9 ballot the name of each candidate for President of the United Stales who, as of the date five

10 weeks before the election, has been certified by the Federal Election Commission under 26

11 U.S.C. 9036(a), and has not withdrawn the candidate’s candidacy.

12 Sec. 15.25.241. ACCESS TO THE PRESIDENTIAL PRIMARY ELECTION BALLOT

13 BY PETITION, (a) The name of a person who does not qualify for placement on the ballot

14 under AS 15.25.231 may be placed on the ballot if a petition is filed on the person’s behalf that

15 contains the signatures of a number o f registered voters equal to one percent o f the votes cast for

16 governor in the most recent gubernatorial election. A petition under this subsection shall be filed

17 with the lieutenant governor no later than seven weeks before the date of the election and must

18 (1) contain the person’s full name, the name of the political party, if any, to which

19 the person belongs, a statement that the subscribers to the petition are qualified voters, and a

2 0  statement that the subscribers request that the person’s name be placed on the presidential

2 1  primary election ballot; and

2 2  (2) contain the printed name and the residence address of each subscriber to th':

23 petition next to the subscriber’ s signature.

24 (b) The lieutenant governor shall immediately notify a person on whose behalf a valid

25 petition under this section has been filed of the filing, and shall advise the person that the person

26 may withdraw the person’s name from the presidential primary ballot no later than five weeks

27 before the date o f the election. A request to withdraw under this subsection must be in writing,

28 and may be transmitted to the lieutenant governor by facsimile transmission.

29 Sec. 15.25.251. PRESIDENTIAL PRIMARY ELECTION NONBINDING. The results

30 of the presidential primary election arc not binding on the delegates selected by a political party

31 to the national convention of that party.

HB 298 -2-
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1 Sec. 15.25.261. PROCEDURES FOR CONDUCT OF ELECTION. The provisions o f

2 this title regarding the conduct o f  a general election govern the conduct o f  the presidential

3 primary election, except to the extent that the provisions o f  AS 15.25.221 - 15.25.261 are

4 inconsistent with those provisions.

5 * Sec. 4. This A ct takes effect July 1, 1991.

HB0298a -3-
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F I S C A L  N O T E  A N A L Y S I S

T h e  D i v i s i o n  of E l e c t i o n s  has a n a l y z e d  the v a r i o u s  o p e r a t i n g  
e x p e n d i t u r e s  for the 1990 p r i m a r y  e l e c t i o n  t o  d e t e r m i n e  w h a t  c o s t s  
w o u l d  b e  n e e d e d  to r u n  a p r e s i d e n t i a l  p r i m a r y  in 1992.

T h e  d i v i s i o n  f o u n d  t h a t  w i t h  t h e  e x c e p t i o n  of e q u i p m e n t  
p u r c h a s e s ,  t h e  c o s t s  for r u n n i n g  the p r e s i d e n t i a l  p r i m a r y  s h o u l d  
b e  t h e  same. T h e  d i v i s i o n  is m a n d a t e d  b y  s t a t u t e  to c o n d u c t  
t r a i n i n g  s e s s i o n s  for all e l e c t i o n  w o r k e r s  in a l l  438 p r e c i n c t s  
s t a t e w i d e .  A d d i t i o n a l l y ,  t h i s  note a l s o  i n c l u d e s  $ 6 0 , 0 0 0  f o r  
b a l l o t  p r i n t i n g  c o s t s  a s s o c i a t e d  w i t h  t h e  c l o s e d  R e p u b l i c a n  
p r i m a r y .  A c c o r d i n g  to R e p u b l i c a n  P a r t y  of A l a s k a  r u l e s ,  its 
p r i m a r y  e l e c t i o n s  a r e  to b e  l i m i t e d  to r e g i s t e r e d  R e p u b l i c a n s  a n d  
n o n p a r t i s a n .  T h i s  w o u l d  r e q u i r e  an a d d i t i o n a l  b a l l o t  for 
R e p u b l i c a n  p r e s i d e n t i a l  c a n d i d a t e s .

T h e  d i v i s i o n  has e s t i m a t e d  that it w o u l d  n e e d  at l e a s t  14 
t e m p o r a r y  e m p l o y e e s  to a s s i s t  the r e g i o n a l  o f f i c e s  w i t h  t h e  
p r i m a r y .  T h i s  is c o n s i s t e n t  w i t h  p a s t  p r i m a r y  e l e c t i o n s .

T h e  d i v i s i o n s  g r e a t e s t  c osts are a s s o c i a t e d  w i t h  e l e c t i o n  
w o r k e r  p a y m e n t s ,  a d v e r t i s i n g ,  b a llots, a n d  the D a t a V o t e  c o n t r a c t .  
T h e r e  is n o  r e a s o n  t h a t  t h e s e  costs w o u l d  be  a n y  less.
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FISCAL NOTE

STATE OF ALASKA 
1991 LEGISLATIVE SESSION

Revision Date: ____________________________
Title: E s t a b l is h in g  a p r e s id e n t ia l

 prim ary______________________________________
Sponsor: Ren. Ulmer________________________
R e q u e sto r: H n n s p  St~at~f» A f f a i r . q  f^nmm.

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: 
BRU: E le c t io n s

BILL NO. HB

E le c t io n s

Component: General & Primary

COMPONENT SERIAL NO. 0 2 2

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PER SO N A L S E R V IC E S 350.8 147.6 3 8 5 .3 149. 1
TR A V E L 38.4 35.9 4 2 . 2 3 9 . 5  .
CO N TRACTU A L 866.2 79.4 p s ? , ? ft 7 7

SU P P LIE S 2.5 9.2 ....?.-i.8 . in . i
EQUIPM ENT 2.7 37.3 3.0 41. 0
LAND & S T R U C T U R E S
G R A N TS, CLAIM S
M ISCELLAN EO U S
TOTAL OPERATING 1260.6 309.4 1387. 327.

CAPITAL

REVENUE
FUNDING: (Thousands of Dollars)

G E N ER A L FUND 1260.6 309.4 1387. 327.

FE D E R A L FUNDS
O TH ER
TOTAL

PO SITIONS:

FU LL-TIM E 1 1 1 1

PA RT-TIM E
TEM PO RARY 14 14 14 14

Estimate of current year impact:.

Prepared By: E liza b e th  Z ie g le r .  Deo. D ir .
Division: — B LY ls lQ H -Q f..-E la ct;iQ n

Approved by Commissioner:
Agency: _________________

Phone: 465-461 i
Date: 5 -1 -9 1

P.. Max Hodel. Chief nf St-aFf
Office of the Governor _ Date: 5 - 1 - 9 1

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page_____of.
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Financing Presidential campaigns______________________________________USCS Code Sec. 9032
CHAPTER 96—PRESIDENTIAL PRIMARY 

M ATCHING PAYMENT ACCOUNT

Sec.
9031. Short title.
9032. Definitions.
9033. Eligibility for payments.
9034. Entitlement of eligible candidates to payments. 
9033. Qualified campaign expense limitations.
5036. Certification by Commission.
9037. Payments to eligible candidates.
9038. Examinations and audits; repayments.
9039. Reports to Congress; regulations.
9040. Participation by Commission in judicial proceed­

ings.
9041. Judicial review.
9042. Criminal penalties.

U  *74, P L  94*213, Scr. 305(b). tubmtuted “ ItmiUiKXU*' for 
Timitxiion" in the (Hie of Sec. 9035. effective 3/11/76.

I*  *74, P L. 93-44), See. 409(c). substituted a new chapter 94. 
Pnoc to amcndMcnt. chapter 96 read u  follow*

-CH APTER 96. PRESIDENTIAL ELECTION 
CA M PA IG N  FUND ADVISORY BOARD

-Sic. 9021. ElTAiLllMMIKT Of ADVISORY ftOARO.
*Ya) EsubiithiKtit of board.

“There u hereby aubliihed an advisory board to be known 
as the Presidential Election Csmpaijn Fund Advtsory Beard 
(heforuAer in this section rcferrtd to aa the Board ). It shall 
be the duty and function of the Board to counsel and asm! the 
Comptroller General of the United States in the performance 
of the duties and functions imposed on him under the Presi­
dential Election Campaign Fund Act 
"(b) Compoutton of board.

“T h e Board shall be composed of the following members:
-(1) the majority leader and minority leader of the Senate 

and the Speaker and minority leader of the House of R epco.cn • 
tativea. who shall serve ex ofllcio;

“(2) two members representing each political party which ts 
a major party (as defined in section 9002(6)), which mem ben 
shall be appointed by the Comptroller General from recom­
mendations submitted by such political party: and 

“(3) three members representing the general public, which 
members shall be sclocted by the members described in para* 
graphs ( I)  and (2).
**The terms of the lint members of the Board doenbad in 
paragraphs (2) and (3) shall eiptrc on the sistieth day after toe 
date of the first presidential cleciuxi following January I, 1973, 
and the terms of subsequent members described in paragraphs 
(2) and (3) shall begin on the sisty-flrst day after the date of a 
presidential election and expire on the siiticih day following 
the dale of the subsequent presidential election. The Board 
shall elect a Chairman from its members.
"(c) Compenuitott.

“ Members of the Board (other than members docnbed in 
subsection (bMl)) shall receive com perns non at the rate of 573 
a day for each day they arc engaged in performing duties and 
functions as such members, ind uing  travcltime. and. while 
sway from their homca or regular places of buwrvos. shall be 
allowed travel open sea. including per diem in lieu of subsis­
tence, as authorised by law foe persons in the Government 
service employed intermittently. 
d) Status.
-Service by an individual aa a member of the Board shall 

not. for purposes of iny other law of the Umicd S u ia  be 
considered u  sennet as an ofllccr or employee of the United 
States.'*

Sec. 9031. Short title.
Th ii chapter may be cited as the "Presidential Primary 

Matching Payment Account Act".
t .  T*. P L  IJ-M J. Vc. <0«t). uW<d Calc See. W ll.  
effective with respect to las jrv  begin after 12731/74

See. 9932. Definition*.

For purposes of this chapter—

(1) The term "authorized committee" m a m . with 
respect to the candidates of a political party for Presi­
dent and Vice President of the United States, any 
political committee which is authorized in writing by 
such candidata to incur expenses to further the elec­
tion o f such candidates. Such authorization shall be 
addressed to the chairman o f such political committee, 
and a copy of such authorization shall be filed by such 
candidata with the Commission. Any withdrawal o f 
any authorization shall also be in writing and shall be 
addressed and filed in the same m anna as the authori­
zation.

(2) The term "candidate” means an individual who 
seeks nomination for election to be Praident o f the 
United Stata. For purposa o f this paragraph, an 
individual shall be considered to seek nomination for 
election if  he (A ) ta ka  the action necessary under the 
law o f a State to qualify himself for nomination for 
election, (B) receives contributions or incurs qualified 
campaign expenses, or (Q  gives his consent for any 
other person to receive contributions or to incur quali­
fied campaign expenses on his behalf. The term “candi­
date" shall not include any individual who is not 
actively conducting campaigns in more than one State 
in connection with seeking nomination for election to 
be P raident o f the United States.

(3) The term "Commission" means the Federal Elec­
tion Commission atablished by section 309{aX l) o f the 
Federal Election Campaign Act o f 1971.

(4) Except as provided by section 9034(a), the term 
"contribution"—

(A ) means a gift, subscription, loan. advance, or 
deposit o f money, or anything of value, the payment 
o f which was made on or after the beginning of the 
calendar year immediately preceding the calendar 
year of the praidentia l election with ra p e d  to 
which such gift, subscription, loan, advance, or de­
posit of money, or anything o f value, is made, for 
the purpose o f influencing the ra u lt  o f a primary 
election,

(B) m an s  a contract, promise, or agreement, 
whether or not legallv enforceable, lo make a contri­
bution for any such purpose,

(C) means funds received by a political committee 
which are transferred to that committee from an­
other committee, and

(D ) means the payment by any person other than a 
candidate, or his authorized committee, o f compen­
sation for the personal services o f another person 
which are rendered to the candidate or committee 
without charge, but

(E ) docs not include—

(i) except as provided in subpangraph (D), the 
value of personal services rendered to or for the 
benefit o f a candidate by an individual who re­
ceives no compensation for rendering such service 
to or for the benefit o f the candidate, or

( ii)  payments under section 9037.

(5) The term "matching payment account" means the 
Presidential Primary Matching Payment Account es­
tablished under section 9037(a).

(6) The term "matching payment period" means the 
pcnod beginning with the beginning of the calendar 
year in  which a general election for the office o f 
President of the United States w ill be held and ending 
on the date on which the national convention of the 
party whose nomination a candidate seeks nominates
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uses Code Sec. 9032 Financing Presidential campaigns

iu  candidate for the office of President of the United 
States. or. in the case of a party which does not mxlce 
such nomination by national convention, ending on the 
earlier o f (A ) the date such pany nominates its candi­
date for the office o f President of the United States, or 
(B) the last day of the last national convention held by 
a major pany dunng such calendar year.

(7) The term "primary election" means an election, 
including a runoff election or a nominating convention 
or caucus held by a political pany, for the selection of 
delegates to a national nominating convention of a 
political pany, or for the expression of a preference for 
the nomination o f persons for election to the office of 
President of the United Stales.

(8) The term "political committee" means any ind iv id­
ual. committee, association, or organization (whether 
or not incorporated) which accepts contributions or 
incurs qualified campaign expenses for the purpose of 
influencing, or attempting to influence, the nomination 
o f any person for election to the office of President of 
the United States.

(9) The term “qualified campaign expense" means a 
purchase, payment, distribution, loan, advance, deposit, 
or gift o f money or o f anything o f value—

(A ) incurred by a candidate, or by his authorized 
committee, in connection with his campaign for 
nomination for election, and

(B) neither the incurring nor payment o f which 
constitutes a violation o f any law of the United 
Stales or o f the State in which the expense is 
incurred or paid.

For purposes o f this paragraph, an expense is incurred 
by a candidate or by an authorized committee if  it is 
incurred by a person specifically authonzed in writing 
by the candidate or committee, as the case may be, to 
incur such expense on behalf o f jh e  candidate or the 
committee.

(10) The term "State" means each State of the United 
States and the District of Columbia.

I ,  Hi, P L  94*213. See. JW bKl). KtdoJ •  Knience 10 ihc end 
of ptr*. (2), effective 3/11/76. The new lenience rod u  
follow*: *The term •c*ndjd*le‘ iKaU no< include tny individual 
wSo a not ftciivdy conducting cunpwgw in more (tun one 
Scale in connccuon with Rtking oouuiutioa foe election to be 
Preudent of the United S u ia .”
— P.L 94-213. Sec. I1J(cK2). wbtiiluted “ XW aXD " for 
- J lW iX i r  in perm. (3), elective 5/11/76. 

b  14, P .L  93-443. Sec 40Kc). edded Code Sec 9032. 
effective with rapect to u *  yn bepn. a/ltr 12/31/74.

Sec. 9033. E lig ib ility  for payments.

(a) Conditions.

To be eligible to receive payments under section 9037, 
a candidate shall, in writing—

(1) agree to obtain and furnish to the Commission any 
evidence it may request of qualified campaign expenses,

(2) agree to keep and furnish to the Commission any 
records, books, and other information it may request, 
and

(3) agree to an audit and examination by the Commis­
sion under section 9038 and to pay any amounts 
required to be paid under such section.

(b) Expense lim itation ; declaration of Intent; m inimum 
ccntributiona.

To be eligible to receive payments under section 9037. 
a candidate shall certify to the Commission (hat—

(1) the candidate and his authonzed committees w ill

not incur qualified campaign expenses in excess o f the 
limitations on such expenses under section 9033,

(2) the candidate is seeking nomination by a political 
pany for election to (he office o f President o f the 
United States.

(3) the candidate has received matching contnbutions 
which in the aggregate, exceed S5.000 in contributions 
from residents o f each of at least 20 States, and

(4) the aggregate of contnbutions cenified with respect 
to any person under paragraph (3) does not exceed 
S250.

(c) Termination of payments.

(1) Genera] rule. Except as provided by paragraph (2), 
no payment shall be made to any individual under 
section 9037—

(A ) if  such individual ceases to be a candidate as a 
result o f the operation of the last sentence of section 
9032(2); or

(B) more than 30 days after the date o f the second 
consecutive pnm ary election in which such ind iv id­
ual receives less than 10 percent o f the number o f 
votes cast for all candidates of the same pany for the 
same office in such pnmary election, i f  such ind iv id­
ual permitted or authonzed the appearance o f his 
name on the ballot, unless such individual certifies to 
the Commission that he w ill not be an active candi­
date in the pnm ary involved.

(2) Qualified campaign expenses; payment! to secre­
tary, Any candidate who is ineligible under paragraph
(1) to receive any payments under section 9037 shall be 
eligible to continue to receive payments under section 
9037 to defray qualified campaign expenses incurred 
before the date upon which such candidate becomes 
ineligible under paragraph (1).

(3) Calculation of voting percentage. For purposes of 
paragraph (1KB). i f  the primary elections involved are 
held in more than one State on the same date, a 
candidate shall be treated as receiving that percentage 
of the votes on such date which he received in the 
primary election conducted on such date in which he 
received the greatest percentage vote.

(4) Reestablishment of e lig ib ility .

(A ) In  any case in which an individual is ineligible 
to receive payments under section 9037 as a result o f 
the operation o f paragraph (1XA ), the Commission 
may subsequently determine that such individual it a 
candidate upon a finding that such individual is 
actively seeking election to the office o f President o f 
the United States in more than one State. The 
Commission shall make such determination without 
requiring such individual to reestablish his eligibility 
to receive payments under subsection (a).

(B) Notwithstanding the provisions o f paragraph 
(1XB), a candidate whose payments have been termi­
nated under paragraph QXB) niay again receive 
payments (including amounts he would have received 
but for paragraph (1 KB)) if  he receives 20 percent or 
more o f the total number o f votes cast for candidates 
of the same pany in a primary election held after the 
date on which the election was held which was the 
basis for terminating payments to him .

U 1 * . P L  94.JIJ. See 305(c). lubmutcd 'H m iu uou * for“lumuiKXi” in p i n  fbX IV. rfeem * 5/11/74
— P.L 94-213. Sac. 306(BX2l iddad nc* mbxc. (c l effroi.e
3/11/74

la *74. ' L  93-143. See. 404(cl xttcd Code Sac 9033. 
cXccutc 'Mill raped lo ui tn begin, i/lcr 13/31/74
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See. 9034. Eatillement of eligible candidate* to pay* 
seats.

(a) la  general.

Every candidate who is eligible to receive payments 
under section 9033 is entitled to payments under section 
9037 in an amount equal to the amount o f each contribu­
tion received by such candidate on or after the beginning 
o f the calendar year immediately preceding the calendar 
year o f the presidential election with respect to which 
such candidate is seeking nomination, or by his autho­
rized committees, disregarding any amount o f contribu­
tions from any person to the extent that the total o f the 
amounts contributed by such person on or after the 
beginning o f such preceding calendar year exceeds S250. 
For purposes o f this subsection and section 9033(b), the 
term "contribution" means a gift o f money made by a 
written instrument which identifies the person making the 
contribution by fu ll name and mailing address, but does 
not include a subscription, loan, advance, or deposit o f 
money, or anything o f value or anything described in 
subparagraph (B), (Q , or (D ) o f section 9032(4).

(b) Limitation*,

The total amount o f payments to which a candidate is 
entitled under subsection (a) shall not exceed 50 percent 
o f the expenditure lim itation applicable under section 
320 (bX IXA ) o f the Federal Election Campaign Act o f 
1971.

U  -74, P L  94-21). Sec 307(1)), lubuuutcd "Kciion 
JKXbXIXA) of the FcdcraJ Election Campaign Act of 1971*' 
for "wciion 608(cXlXA) of title 18. United S u m  Code.'* [ucj 
in wbacc. (bk effective 5/11/76.

Is *74* P L  9J-UJ. Sec. 401(c). added Code Sec. 9034. 
effective with ropect to u i  yn. btfin. after 12/51/74.

Sec. 9035. Qualified campaign expense limitations.

(a) Expenditure lim itation*.

No candidate shall knowingly incur qualified campaign 
expenses in  excess o f the expenditure lim itation applicable 
under section 320(bX lXA ) o f the Federal Election Cam­
paign Act o f 1971, and no candidate shall know ingly 
make expenditures from his personal fui:ds, or th<: per­
sonal funds o f his immediate fam ily, in connection with 
his campaign for nomination for election to the office o f 
President in  excess of, in the aggregate, 550,000.

Cb) Definition of Immediate fam ily .

For purposes o f this section, the term "immediate 
family" means a candidate's spouse, and any child , par­
ent, grandparent, brother, half-brother, sister, or half- 
sister o f the candidate, and the spouses o f such persons.

la *76. F L  94-213. Sac XWaV. lubmtutod “llmlU(^o< f̂f, foe 
“timiUlion'* is (he (ilk  of Sec. 9035 . . . Added "(a) Eipcrxli* 
lure lirmuiKxu*" before “ No caAdtdale** (o dot pule lubaac 
(a) . . . added and no candidate ihaJl knowingly make 
opmditurcs from hu pcnorul funds, or (he personal funds of 
his immedia'.c family, in connection with hts campaign for 
nomination for election to ihe oAce of Prrwdcnt in ( ic o i  of, 
ta ihe aggregate. 550.000“ after “S u it Code” tn tubsec. (a) 

added new subarc (bk enacted 5/11/76. Sec 305(d) of 
ihe Act provides. "For purpose* of applying section 9035(0 of 
ihe Internal Revenue Code of 1954. u  amended by subsuciion 
(ak ctpenditures made by an individual after /anuary 29. 1976. 
and before the dale of the enactment of ifcu Act (5 /l!/7 6 | 
shall not be taken into account."
- P  L  94-21). Sec. 3071c). tubaiiiulad “ section )20(bXlXA) of 
the Federal Election Campaign Act of 1971" for “ sectioa 
bOKcMlXA) of ( ilk  II .  United Slate* Code" ta iwbacc. (ah 
effective 5/11/76.

(a ”74. F L  tJ-441. Sac 40«ck added Code S« .  90JJ. 
effective with respect to tec yrv begia. after 12/31/74.

Sec. 9036. Certification by Commission.

(a) In it ia l certification*.

Not later than 10 days after a candidate establishes his 
eligibility under section 9033 to receive payments under 
section 9037, the Commission shall certify to the Secre­
tary for payment to such candidate under section 9037 
payment in fu ll o f amounts to which such candidate is 
entitled under section 9034. The Commission shall make 
such additional certifications as may be necessary to 
permit candidates to receive payments for contributions 
under section 9037.

(b) F inality o f determination*.

In itia l certifications by the Commission under subsec­
tion (a), and all determinations made by it under this 
chapter, are final and conclusive, except to the extent that 
they are subject to examination and audit by the Com­
mission under section 9038 and judicial review under 
section 9041.

ta -74, P L  93-44). See. 401(c). vSUed Code So-. 9034. 
effective with respect to lul yn. begin, after 12/31/74.

Sec. 9037. Payment* to eligible candidates.

(a) Establishment o f account.

The Secretary shall maintain in the Presidential Elec­
tion C am p iign  Fund established by section 9006(a), in 
addition to any account which he maintains under such 
section, a separate account to be known as (be Presiden­
tial Primary Matching Payment Account The Secretary 
shall deposit into the matching payment account, for use 
by the candidate o f any political party who is eligible to 
receive payments under section 9033, the amount avail­
able after the Secretary determines that amounts for 
payments under section 9006(c) and for payments under 
section 9008(bX3) are available for such payments.

(b) Payments from the matching payment accouat.
Upon receipt o f a certification from the Commission 

under section 9036, but not before the beginning o f the 
matching payment period, the Secretary shall promptly 
transfer the amount certified by the Commission from the 
matching payment account to the candidate. In making 
such transfers to candidates of the same political party, 
the Secretary shall seek to achieve an equitable distribu­
tion o f funds available under subsection (a), and the 
Secretary shall take into account, in seeking to achieve an 
equitable distribution, the sequence in which such certifi­
cations are received.

t . -74, r .L  94J33. See. I90W>XI3XA). lubuitutal "Sare- 
Ury" for "Secretary or hi* tkkgaia" cadi place it appeared id 
tubvec. (bk effoctiv* 2/1/77.

la ”74, F L  93-443. Sec. 40Kck added Code Sec 90)7. 
effective with roped to ta*. yn. begin, after l2/.'**/74.

Sec. 9038. Examination* *nd audits; repayment!.

(a) Examination* and audit*.

After each matching payment period, the Commission 
shall conduct a thorough examination and audit o f the 
qualified campaign expenses o f every candidate and his 
authorized committees who received payments under 
section 9037.

fb) Repayments.

(1) I f  (he Commission determines that any portion o f 
the payments made to a candidate from the matching 
payment account was in excess of the aggregate 
amount o f payments to which such candidate was 
entitled under section 9034, it shall notify the candt-
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date, and the candidate shall pay to the Secretary an 
amount equal to the amount or excess payments.
(2) I f  Ihe Commission determines that any amount of 
any payment made to a candidate from the matching 
payment account was used for any purpose other 
then—

(A ) to defray the qualified campaign expenses with 
respect to which such payment was made, or
(D) to repay loans the proceeds of which were used, 
or otherwise to restore funds (other than contribu­
tions to defray qualified campaign expenses which 
were received and expended) which were used, to 
defray qualified campaign expenses, 

it shall notify such candidate o f the amount so used, 
and the candidate shall pay to the Secretary on amount 
equal to such amount.

(3) Amounts received by a candidate from the match­
ing payment account may be retained for the liqu ida­
tion of all obligations to pay qualified campaign expen­
ses incurred for a period not exceeding 6 months after 
the end o f the matching payment period. After all 
obligations have been liquidated, that portion o f any 
unexpended balance remaining in the candidate’s ac­
counts which bears the same ratio to the total unex­
pended balance as the total amount received from the 
matching payment account bears to the total of all 
deposits made into the candidate's accounts shall be 
promptly repaid to the matching payment account.

(c) Notification.
No notification shall be made by the Commission 

under subsection (b) w ith respect to a matching payment 
period more than 3 years after the end o f such period.

(d) Deposit o f repayments.
A ll payments received by the Secretary under subsec­

tion (b) shall be deposited by him  in the matching 
payment account.

la T *. PL. 94-4JJ. See. IW W bXUXAt. «ubitmii«d •Seere- 
ury" for **Secrtury or hit delegate" in paras. ibXU  and (2). 
*nd subtcc. (d>. effective 2/1/77.
la *74, P.L  93-44). Sec. 40S<c). added Code Sec. 9031. 

# effective with respect to tax. yra begin after 12/31/74

Sec. 9039. Reports to Congress; regulations.

(a) Reports.
The Commission shall, as soon as practicable after each 

matching payment period, submit a fu ll report to the 
Senate and House of Representatives setting forth—

(1) the qualified campaign expenses (shown in such 
detail as the Commission determines necessary) in­
curred by the candidates o f each political pany and 
their authorized committees,

(2) the amounts certified by it under section 9036 for 
payment to each eligible candidate, and
(3) the amount o f payments, i f  any, required from 
candidates under section 9038. and the reasons for each 
payment required.

Each report submitted pursuant to this section shall be 
printed as a Senate document.

(b) Regulations, etc.
The Commission is authorized to prescribe rules and 

regulations in accordance with the provisions of subsec­
tion (c), to conduct examinations and audits (in addition 
to the examinations and audits required by section 
9038(a)), to conduct investigations, and to require the 
keeping and submission of any books, records, and infor­
mation. which it determines to be necessary to carry out 
its rcsponsibililcs under this chapter.

(c) Review of regulation*.

(1) The Commission, before prescribing any rule or 
regulation under subsection (b), shall transmit a state­
ment with respect to such rule or regulation to the 
Senate and to the House of Representatives, in accor­
dance with the provisions o f this subsection. Such 
statement shall set forth the proposed rule or regula­
tion and shall contain a detailed explanation and justifi­
cation of such rule or regulation.

(2) I f  either such House does not. through appropriate 
action, disapprove the proposed rule or regulation sat 
forth in such statement no later than 30 legislative days 
after receipt of such statement, then the Commission 
may prescribe such rule or regulation. Whenever a 
committee of the House o f Representatives reports any 
resolution relating to any such rule or regulation, it is 
at any lime thereafter in order (even though a previous 
motion to the same effect has been disagreed to) to 
move to proceed to the consideration of the resolution. 
The motion is highly privileged and is not debatable. 
An amendment to the motion is not in order, and it is 
not in order to move to reconsider the vote by which 
the motion is agreed to or disagreed to. The Commis­
sion may not prescribe any rule or regulation which is 
disapproved by either such House under this para­
graph.

(3) For purposes of this subsection, the term “legisla­
tive days" does not include any calendar day on which 
both Houses of the Congress are not in session.
(4) For purposes o f this subsection, the term "rule or 
regulation" means a provision or series o f interrelated 
provisions stating a single separable rule o f law.

Sec. 9040. Participation by commiision in Judicial pro­
ceedings.

(a) Appearance by counsel.
The Commission is authorized to appear in and defend 

against any action instituted under this section, either by 
attorneys employed in its office or by counsel whom it 
may appoint without regard to the provisions o f title 5, 
United States Code, governing appointments in the com­
petitive service, and whose compensation it may fix 
without regard to the provisions of chapter 31 and 
subchapter I I I  o f chapter 53 o f such title.

(b) Recovery of certain payments.

The Commission is authorized, through attorneys and 
counsel described in subsection (a), to institute actions in 
the district courts o f the United States to seek recovery of 
any amounts determined to be payable to the Secretary as 
a result o f in  examination and audit made pursuant to 
section 9038.

(c) Injunctive relief.

The Commission is authorized, through attorneys and 
counsel described in subsection (a), to petition the courts 
o f the United Slates for such injunctive relief as is 
appropriate to implement any provision of this chapter.

La *74, P .L 94*213, 304(b), added three new sentences at the 
end of the Am lenience in para. (cX2) . . . added new para. 
(cX4). *ffeciive 3/11/76. Poor to amendment, para. (cX2) read 
aa follow*

M(2) If  either such House doea not. through appropriate 
action, disapprove the proposed rule or regulation let forth in 
toch statement no Later than 30 legislative dayi after receipt of 
such statement, then ihe Commruion may prescribe such rule 
or regulation The Commission may nos praenbe any rule or 
regulation nhich u disapproved by aibcr such House under 
this paragraph.*'

U  *74, P.L  93-44). Sec. 40Kc). added Code Sec. 9039. 
effective with reaped to ux. yrv begin. aAer 12/31/74.
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(4) Appeal.
The Commission i* authorized on behalf o f the United 

States to appeal from, and to petition the Supreme Court 
for certiorari to review, judgments or decrees entered 
w ith respect to actions in which it appears pursuant to 
the authority provided in this section.

ta 7*. PL. 94-433. See. l906(bXI)XA). lubtmuicd "Secre- 
ury" for "Sccrciiry or hil delepie" in lubtec ibl, effective 1/ 
1/77
ta 7 *. PL. 93-44). Sec. 40MO. iddcd Code Sec. 90«0. 
effective vtih rapcci la tu . yn. begin, ifler 12/31/74

Sec. 9041. Judicial review.

(a) Review of agency action by the Commission.

Any agency action by the Commission made under the 
provisions of this chapter shall be subject to review by the 
United States Court of Appeals for the District o f Colum ­
bia Circuit upon petition tiled in such court w ithin 30 
days after the agency action by the Commission for 
which review is sought.

(b) Review procedures.
The provisions of chapter 7 o f title 5, United States 

Code, apply to judicial review o f any agency action, as 
defined in section 551(13) o f title 5, United Stales Code, 
by the Commission.

la 7*. PL. 9J-WJ, See. 40«c). Added Code S * . 90*1. effective %nh respect to laa. yr*. be-gw. after 12/31/74.

Sec. 9042. C rim inal penalties.

(a) Excess campaign expenses.

Any person who violates the provisions o f section 9035 
shall be fined not more than S25.000. or imprisoned not 
more than 5 years, or both. Any officer or member o f any 
political committee who know ingly consents to any ex­
penditure in violation of the provisions of section 9035 
shall be fined not more than S25.000, or imprisoned not 
more than 5 years, or both.

(b) Unlawful use of payments.

(1) It is unlawful for any person who receives any 
payment under section 9037, or to whom any portion 
o f any such payment is transferred, know ingly and 
w illfu lly  to use. or authorize the use of. such payment 
or such portion for any purpose other than—

(A ) to defray qualified campaign expenses, or

(B) to repay loans the proceeds o f which were used, 
or otherwise to restore funds (other than contribu­
tions to defray qualified .am paign  expenses which 
were received and expended) which were used, to 
defray qualified campaign expenses.

(2) Any person who violates the provisions o f para­
graph ( I )  shall be fined not more than 510,000, or 
imprisoned not more than 5 years, or both.

(c) False statements, etc.
( I )  If is unlaw ful for any person know ingly and w ill­
fully—

(A ) to furnish any false, fictitious, or fraudulent 
evidence, books, or information to the Commission 
under this chapter, or to include in any evidence, 
books, or information so furnished any misrepresen­
tation of a material fact, or to falsify or cor.ceal nny 
evidence, books, or information relevant to a certifi­
cation by the Commission or an examination and 
audit by the Commission under this chapter, or 

(U) to fail to furnish to the Commission any records,

books, or information requested by it for purposes of 
this chapter.

(2) Any person who violates the provisions of para­
graph ( I )  shall be fined not more than $10,000, or 
imprisoned not more than 5 years, or both.

(d) Kickbacks and illegal payments.
(1) It is unlawful for any person know ingly and w il l­
fu lly to give or accept any kickback or any illegal
payment in connection with any qualified campaign
expense of a candidate, or his authorized committees, 
who receives payments under section 9037.
(2) Any person who violates the provisions of para­
graph ( I )  shall be fined not more than 510,000, or 
imprisoned not more than 5 years, or both.

(3) In  addition to the penalty provided by paragraph
(2), any person who accepts any kickback or illegal
payment in connection with any qualified campaign
expense of a candidate or his authorized committees 
shall pay to the Secretary for deposit in the matching 
payment account, an amount equal to 125 percent of 
the kickback or payment received.

!■  74, PL. 9J-44). Sec. 40Kc). Added Code Sec. 9042, 
effective with respect to ul*. yn. befin. tfler 12/31/74.

Subtitle I — Trust Fund Code

Chapter

98. Trust fund code.

C H A PTER  98— TRUST FU N D  CO DE 

Subchapter

A . Establishment o f Trust Funds.

B. General provisions.

Subchapter A— Establishment of T ru it Fundi

Sec.
9501. Black Lung Disability Trust Fund.

9502. A irport and A irway Trust Fund.

9503. H ighway Trust Fund.

9504. Aquatic Resources Trust Fund.

9505. Harbor Maintenance Trust Fund.

9506. In land Waterways Trust Fund.

9507. Hazardous Substance Superfund.

9508. Leaking Underground Storage Tank Trust Fund.

9509. O il Spill Liability Trust Fund.

9510. Vaccine Injury Compensation Trust Fund.

la 17. P L  100-10). See. 9202(b). added non 9310.

ta 7 * . P L 99-662, Sec I40«c), Added Hem 9503 Sec.
1403(c). tddcd nun 9306.
- P  L  99-309, Sec, M )X e ). Added iiem 9309.
-PL 99-499, Sec 317(d). Added Hem 9307 . ,  . Sec. 322(b). 
Added Hem 9501.

Li 14. P L  98-369. See. 1016(d). Added item 9504.

la *3 . P L. 97-44*. See. 531(d). Added item 9503.

ta *12, P L  97-241. Sec 2tKcMIk Amended item 950! AndAdded item 9502. Pnor to Amendment item 9501 read u
fo llow

*9501. EiuNiihmcnt of B' ;k Lunf Dtubriily Truu Fund."

Sec. 9S0I, Black Lung D isability Trust Fund.

(a) Creation o f trust fund.

(1) In  general. There is established in the Treasury of
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We have reviewed yo 
Sec. 2„ AS 46,03.8 
its utilities and

Choquette;

r draft House Bill, attached/ jtnd find it acceptable.
2 satisfies the concerns of tho Municipality of Anchorage, 
ihe expectations of private utilities. We would expect sup­

port from all other municipalities and utilities throughout the state. 

Thank you for your assistance.

Sincerely,1

Will Gay If
Executive Manager /

Attachment



POSITION PAPER 
HAZARDOUS MATERIAL CLEANUP 
MUNICIPALITY OF AICBORASB

Municipality Liability for Release of Hazardous Substances by
Another Person

It is essential that Municipalities receive a waiver of liability for the 
cleanup of hazardous substances generated by or from a facility or vessel owned 
by another person. Construction projects, throughout the state and in 
Anchorage, will grind to a halt if the current statute is not amended.

Contamination by petroleum products is common in developed areas because of 

leaking underground fuel storage tanks (i.e., gasoline, furnace oil) and surface 
spills from vehicles, fudtt stations, homeowners, etc. It is almost inpossible 
to do extended deep excavation in Anchorage for laying or relaying a water or 
sewer nain, telephone cable, electric cable or gas lines without encountering 
some evidence of petroleum products.

Unless the contamination was the direct result of negligence or misconduct by 
the utility, the utility should not be liable for cleanup of contamination, 
within Municipal rights-of-ways, discovered while either designing or 
constructing a utility project. The Municipality should report the discovery of 
any contamination to the Alaska Department of Environmental Conservation and 
then proceed on with the project.

It is inoperative that construction contracts not be halted or delayed. The 
short Alaskan construction season dcea not allow time for project delays. The 
Municipality or utilities will also be liable for substantial damage clairo from 
contractors for delay caused by halting work. In a large project these delay 
claims could cost more tfian cleaning ip the con tion caused by others
solely because Municipalities or utilities are ved to be a deep pocket.

The provision of essential services such as roads, storm drains, water and sever 
mains, gas lines, cable television, telephone cable, and electric cable will be 
severely delayed and the cost substantially increased if this issue is not 
proqptly resolved. A  number of projects in Anchorage and the surrounding area 
are on hold now because of this issue.



*  r v j t * t / w
a t y  o f P tirb o n k * C i t y  A t t o m t y H t y f J i t o *

M E M O R A N D U M  APR 23,990
M r O ii i» n

TO! VirgiL a U leep it ,  Deputy City Managec -  U ti l it ies  w"**

from: Ron sftthT Deputy City Attorney

SUBJECT: House B il l  No. S47 -  L iabil ity  of MUS foe clean-up of
Spill Discovered by MUS WhiU Instil l ing  Underground 
U til it ies

DATE: April 20. 1990

Yteterday I received a ca l l  from Mr. B i l l  Huffman, the Aceietant 
Enterprise Manager foe Anchorage, 343-4906. He asked that the
City support Houie B i l l  No. 547 and la particular request the
support of Senator Steve Frank.

This B i l l  provides an exemption from l i a b i l i t y  created by AS
46.03.822 to municipalities to clean up o i l  or other hazardous 
waste discovered by them in right-of-ways owned by aunicipalities 
unless the release of the hazardous waste was caused by actions of 
the nunicipality.

He related that Anchorage currently has a suit ponding to require 
thwft to pay for clean up of an o i l  s p i l l .  This o i l  sp i l l  was 
caused by a leaking tank froa a gas station. Anchorage diecovecea 
and reported the o i l  while excavating to insta l l  a watsr l int  in a 
right-of-way owned by the municipality. The landowner downstraam 
froa the gae station and the Anchorage right-of-way is suing 
Anchorage using the s t r i c t  l ia b i l i t y  provisions of this state 
statute to rsquire Anchocags to claan up the o i l  froa the leaking 
gas station 's  underground tanks.
I could not believe that the statute could be interpreted this 
broadly. However, i t  imposes s tr ic t  l i a b i l i t y  on ownsri of "a 
fa c i l i t y ,  froa which there is a re le a se . . .o f  a hazardous 
substance.1* "Fac il ity8 is  defined to include "a s ite  or area at 
which a haiardous substance has besn deposited, starsd, disponed 
o f .  placed, or gfchtSVlil.lfifilttfl (eaphaeie added).-
t t  ie  not absolutely clear that Anchorage is going to be liablo. 
However. I called Cam Leonard, the Assistant Attorney*aeueral who 
advieee DEC here in Fairbanke. He told me that there have not yet 
been any court decieioni interpreting this etatute. He alio 
agreed with me that imposition of l i a b i l i t y  to clean up would not 
be fair to a u t i l i ty  that hae done nothing wrong. However, i t  wae 
hie opinion that the statute was written very broadly and that it  
could be argued chat a municipal u t i l i t y  could be held liable for 
the cost of clean up of o i l  discovered when excavating to install 
an underground u t i l i t y  line.



T h e re fo re , I  raquaet th at MUa take a atrong p o e it io n  th at tharc ba 
a a ta tu to ry  exemption fo r  m u n ic ip a lit ie s  in  th la  caec. Houea B i l l  
547 dots th ia  and i t  ahould ba adopted or the language in  i t  
attached  to a b i l l  th a t ia  going to be adopted c h it  ye a r. B i l l  
Huffman mentioned th at Houee B i l l  230 on LUST (Le a k in g  Underground 
sto ra ge  Tanka) ic  l i k e l y  to be adopted and concern* the earn* 
aubjeot n a t te r .

oc: B r ia n  P h i l l ip *
Kaye Bacthelneea 
John M.lko 
Marty Lanua 
Jon Paul stenberg



Fa irbanks M un ic ip a l U tilit ie s  System

A p r i l  23# 1990

The Honorable Steve Frank 
A laska  s t a t e  L e g is la t u r e  
P .O . BOX V (MB 3100) 
Juneau, AX 99811

Dear Senator F ra n k :

T h la  le t t e r  le  to cequeet th at you support Houee B i l l  547 or" nave 
i l e i l a c  language added to another b i l l  which i f  l i k e l y  to pass. 
T h is  b i l l  p ro v id e s  an exemption fro *  l i a b i l i t y  created by 
AS 4 4 .0 3 . 8 2 2  to  a u n ic ip a l l t i s s  to c le a n  up o i l  or other hazardous 
v a s ts  d isco v e re d  by the* in  r ig h ts -o f-w a y  owned by a u n lo ip a l i t ia s ,  
u n le ss  the re le a se  of the hazardous waste was caused by a c t io n s  of 
the n u n ic ip a l i t y .

in c lo s e d  i s  a neao fro *  Bon s a it h ,  the F a irb a n k s  Deputy C it y  
A tto rn e y , w hich shows th a t there i s  c u r r e n t ly  a r e e l r i s k  to the 
C it y  to  e xca v a te  In  C it y  r ig h ts -o f-w a y  fo r  underground u t i l i t i e s .  
Me ju s t  le a rn e d  th a t Anchorage c u r r e n t ly  has a s u it  pending to 
re q u ire  th e*  to pay fo r  c le a n  up o f an o i l  s p i l l .  T h is  o i l  s p i l l  
was caused by a le a k in g  tank fro *  a gas s t a t io n .  Anchorage 
d isco ve re d  and reported  the o i l  w h ile  e x c a v a t in g  to  in a t a l l  a 
w ater l in e  in  a r ig h t-o f-w a y  owned by the a u n ie lp a l it y .  The 
landowner downetree* fro *  the g a t s t a t io n  and the u t i l i t y  
r ig h t -o f -w a y  i t  su in g  the C it y  u s in g  the s t r i c t  l i a b i l i t y  
p ro v is io n *  o f th le  s ta te  s ta tu te  to re q u ire  Anchorage to c ls a n  up 
the o i l  f r o *  the le a k in g  gas s t a t io n 's  underground ta n k s.

W hile 1 a* cure  t h & t  At 44.03.822 wae nsver ln tsn d e d  to be c h it  
b ro a d ly  in te rp re te d , t h is  la w su it  shove th a t  i t  can be. Even i f  
the c o u rts  u l t l * a t t l y  e sse lv e  t h is  in  fa v o r of K u n lo lp a l it la c  the 
C it y  can expend a tzeaendoua aaount of aoney defending such a law 
s u i t .  I f  a la g a l  theory* i t  a rg u a b le , then w ith  t h e ir  deep pockuts 
a u n ic ip a l i t ie s  aak* a t t r a c t iv e  ta rg e ts  to law ye rs.

As you ace aware the C it y  o f F a irb a n k s , as w s ll  as othar A l a s k a n  
c i t i e s ,  1* h a v in g  s e r io u s  f in a n c ia l  t ro u b le . G ran tin g  
a u n ic ip a l i t ie s  t h is  exemption i s  so a sth ln g  the L e g is la t u r e  can do 
to a e t ie t  a u n ic ip a l i t ie s  w ithout c o a t in g  the flta ta  any sonay.

645 Fifth Av«nu« • P.O. Box 2215 • Fairbanks. AJaska 99707 • 907-454-1000



M u n i c i p a l  U t i l i t i e s  S y s t e m

Ttit Honorable Bteve Prank 
A p r i l  23, 1990 
Pag* Two

A ga in , 1 urge you to aupport tb ia  b i l l ,  i f  l  or Son a a itb  can 
a t s ia t  in  any way or anavar any quaatio n a, p laaaa c a l l  me at 
459-6211 or Ron S a ith  at 459-6340.

S in c a r a ly

Vfw. Q i l la a p ia  
Deputy c i t y  Kanagar 

U t l l i t l a s

E n c lo su re : Kano of non S R it h ,  A p r i l  20, 1990

xe: C it y  C o u n c il
P u b lic  U t i l i t i a i i  Board



SENT DYJXerox Telecop ier 7020 ; 5 - 1-91 ; 8 : 3 3 AM : DEC COMMISSIONER-* !## 3

D E P T . OF EN V IRO N M EN TA L CONSERVATION /

April 30,1991

BILL NUMBER: CSHB 299 (O&G)
TITLE: Relating to municipal and utility liability for releases or threatened releases of 
hazardous substances.
DEPARTMENT POSITION: DEC does not oppose this bill.
ANALYSIS:
This legislation would exempt from the strict liability statutes municipalities and utilities 
which discover a release or possible release of hazardous substance in a state, 
municipal, or utility right-of-way during excavation, providing the release or threatened 
release was caused by the municipality’s or utility’s negligence, recklessness or 
intentional misconduct, and providing the municipality or utility reports the release or 
threatened release to DEC as required under current law.

Alaska Department of Environmental Conservation
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£ t o k a  & t a t e  l U g t e l a t u r e  

J ^ o u ^ e  o f  B e p r e t f e n t a t t b e s

INTERIM

3111 C Street 
Anchorage, Alaska 99503 

(907) 561-2032

□

R E C E I V E D  M A Y  ?  19.91

SESSION

P.O. Box V 
Juneau, Alaska 99811 

_  (907) 465-2995

& c p r c s c n t a t t b e  H a b e  C l j o q u e t t c

M a y  2 ,  1 9 9 1

T o :  R e p r e s e n t a t i v e  C l i f f  D a v i d s o n
C h a i r ,  N a t u r a l  R e s o u r c e s  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  D a v e .  C h o q u e t t e
V i c e  C h a i r ,  S p e c i a l  C o m m i t t e e / o n  O i l  a n d  G a s

R e :  M u n i c i p a l  L i a b i l i t y  f o r  R e l e a s e  o f  H a z a r d o u s  S u b s t a n c e s
b y  A n o t h e r  P e r s o n

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e  h a s  b r o u g h t  t o  m y  a t t e n t i o n  a  c r u c i a l  
i s s u e  t h a t  w i l l  a f f e c t  s u m m e r  c o n s t r u c t i o n  p r o j e c t s  t h r o u g h o u t  t h e  
s t a t e  u n l e s s  p r o m p t l y  r e s o l v e d .  I t  i s  a d d r e s s e d  i n  H B 2 9 9 .
A s  A S  4 6 . 0 3 . 8 2 2 ( a ) ( 1 )  i s  n o w  w r i t t e n ,  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  
m a y  b e  h e l d  l i a b l e  b y  t h e  m e r e  a c t  o f  d i s c o v e r y  o f  h a z a r d o u s  
s u b s t a n c e s  f o r  t h e  c l e a n u p  o f  t h e s e  s u b s t a n c e s  g e n e r a t e d  b y  o r  f r o m  
a  f a c i l i t y  o r  v e s s e l  o w n e d  b y  a n o t h e r  p e r s o n .

D u r i n g  t h e  s u m m e r  m o n t h s  t h e  m u n i c i p a l i t i e s  p r o v i d e  e s s e n t i a l  
s e r v i c e s  —  f r o m  t h e  l a y i n g  o r  r e l a y i n g  o f  w a t e r  a n d  g a s  l i n e s  t o  
t h e  l a y i n g  o f  t e l e p h o n e  a n d  t e l e v i s i o n  c a b l e  —  t h a t  r e q u i r e  d e e p  
e x c a v a t i o n .  I n  d e v e l o p e d  a r e a s  i t  i s  a l m o s t  i m p o s s i b l e  t o  c o m p l e t e  
t h i s  e x c a v a t i o n  w i t h o u t  d i s c o v e r i n g  c o n t a m i n a t i o n  c a u s e d  b y  
p e t r o l e u m  p r o d u c t s .  W h e n  t h e  m u n i c i p a l i t y  o r  u t i l i t y  d i s c o v e r s  t h e  
c o n t a m i n a t i o n  i n  t h e  r i g h t - o f - w a y  o r  e a s e m e n t ,  t h e  m u n i c i p a l i t y  i s  
r e q u i r e d  t o  h a l t  f u r t h e r  c o n s t r u c t i o n  o r  r e p a i r ,  w h i c h  b r e a c h e s  
c o n t r a c t u a l  o b l i g a t i o n s  t h e  m u n i s  o w e  t o  t h i r d  p a r t i e s ;  r e m o v e  
t h e  c o n t a m i n a t e d  s o i l  o n l y  w i t h i n  t h e  r i g h t - o f - w a y ?  a g a i n  b e g i n  
c o n s t r u c t i o n  o r  r e p a i r ?  a n d  f i n a l l y  s e e k  d a m a g e s  a g a i n s t  t h e  
r e s p o n s i b l e  p a r t y  w h o  c a u s e d  t h e  c o n t a m i n a t i o n  i n  t h e  f i r s t  p l a c e .  
I n  t h e  m e a n w h i l e  t h e  n e w l y  r e p l a c e d  s o i l  i s  o n l y  s u b j e c t  t o  f u r t h e r  
r e c o n t a m i n a t i o n  b y  t h e  s u r r o u n d i n g  s o i l .  ^

■A
T h e  p r o p o s e d  l e g i s l a t i o n  w o u l d  d o  t h r e e  t h i n g s .  I t  w o u l d  r e m o v e  
s t r i c t  l i a b i l i t y  f o r  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  f o r :  *

★ ★



3380 C Street, Suite 210 
Anchorage, Alaska 99503 

M a y  4 ,  1 9 9 0  Phone: (907) 562-2500
FAX: (907) 562-2502

 BET H E L  U T I L I T Y  C O R P O R A T IO N

T h e  H o n o r a b l e  J o h n *  B i n k l e y  
A l a s k a  S t a t e  L e g i s l a t u r e
P . O . B o x  V  V I A  F A X  -  4  » 1 5  P . M .
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  B i n k l e y t

T o d a y *  v »  r e a e i v e d  a  c a l l  f r o m  M r .  B i l l  H u f f m a n ,  t h e  
A s s i s t a n t  E n t e r p r i s e  M a n a g e r  f o r  t h e  M u n i c i p a l i t y  o f  
A n o h o r a g e .  H e  a s k e d  t h a t  v e  o o n t a o t  y o u  r e g a r d i n g  s  
d e v e l o p m e n t  t h a t  p l a c e s  c l e a n - u p  l i a b i l i t y  o n  a  U t i l i t y  o r  
M u n i c i p a l i t y  t h a t  d i s o o v e r s  p e t r o l e u m  p r o d u c t ,  o r  o t h e r  
h a z a r d o u s  w a s t e ,  e v e n  t h o u g h  s u c h  w a s t e  w a s  n o t  o a u s e d  b y  
t h e m .

F r o m  t i m e  t o  t i n e  w e  a r e  r e q u i r e d  t o  d i g  u p  t h e  g r o u n d  i n  
B e t h e l ,  A l a s k a .  A c c o r d i n g  t o  A S  4 6 . 0 3 . 8 2 2 ,  i f  i n  t h e  c o u r s e  
o f  p e r f o r m i n g  o u r  w o r k  w e  d i s c o v e r  a  p e t r o l e u m  w a s t e  p r o d u c t ,  
v e  h a v e  t h e  r e s p o n s i b i l i t y  a n d  l i a b i l i t y  t o  c l e a n  u p  t h a t  
w a s t e .  I f  w e  o a u s e d  t h e  w a s t e  s i t u a t i o n ,  s u c h  a s  d i g  u p  a  
f u e l  l i n e  o r  o u r  e q u i p m e n t  l e a k s ,  t h e n  i t  i s  o u r  
r e s p o n s i b i l i t y  t o  c l e a n  i t  u p .  B u t ,  I f  v e  s i m p l y  d i s c o v e r  a  
w a s t e  s i t u a t i o n ,  w e  s h o u l d  n o t  b e  b u r d e n e d  w i t h  a n y t h i n g  m o r e  
t h a n  r e p o r t i n g  i t  t o  t h e  p r o p e r  a u t h o r i t i e s .

I t  i s  o u r  u n d e r s t a n d i n g  t h a t  H B  2 2 0  o n  L U S T  ( L e a k i n g  
U n d e r g r o u n d  S t o r a g e  T a n k a )  a n d  H B  5 6 7  a r e  b i l l s  t h a t  o a n  
p r o v i d e  a n  e x e m p t i o n  f r o m  l i a b i l i t y  c r e a t e d  b y  A S  4 6 . 0 3 . 8 2 2  
t o  u t i l i t i e s  o r  m u n i c i p a l i t i e s  t o  o l e a n  u p  h a z a r d o u s  w a s t e  
d i s c o v e r e d  b y  t h e m ,  u n l e s s  t h e  r e l e a s e  o f  h a z a r d o u s  w a a t e  w a s  
o a u s e d  b y  t h e  a c t i o n s  o f  t h e m .

W e  s t r o n g l y  urg< ? y o u  s u p p o r t  a n y  l e g i s l a t i o n  t h a t  w i l l  l i m i t  
o u r  l i a b i l i t y  t o  c l e a n  u p  a  h a z a r d o u s  w a s t e  d i s c o v e r y  i f  v e  
d i d  n o t  o a u s e  i t .  T h a n k  y o u .

T h o m a s  S .  S t e r r e t t ,  J r ,  
C o n t r o l l e r

x o i  M r .  H a r o l d  B o r r e g o ,  P r e e .  o f  B e t h e l  U t i l i t i e s  C o r p .  
M r .  E d w a r d  T i l b u r y ,  V . P .  o f  B e t h e l  U t i l i t i e s  C o r p .  
M r .  B i l l  H u f f m a n ,  A s s t .  E n t e r p r i s s  M a n a g e r ,  MOA

mm a  a  an *
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f t c p r e s e n t a t t b e  2 S a b e  C f t o q u e t t e

M a y  2 ,  1 9 9 1

T o :  R e p r e s e n t a t i v e  C l i f f  D a v i d s o n
C h a i r ,  N a t u r a l  R e s o u r c e s  C o m m i t t e e

A

F r o m :  R e p r e s e n t a t i v e  D a v e  C h o q u e t t e
V i c e  C h a i r ,  S p e c i a l  C o m m i t t e e / o n  O i l  a n d  G a s

R e :  M u n i c i p a l  L i a b i l i t y  f o r  R e l e a s e  o f  H a z a r d o u s  S u b s t a n c e s
b y  A n o t h e r  P e r s o n

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e  h a s  b r o u g h t  t o  m y  a t t e n t i o n  a  c r u c i a l  
i s s u e  t h a t  w i l l  a f f e c t  s u m m e r  c o n s t r u c t i o n  p r o j e c t s  t h r o u g h o u t  t h e  
s t a t e  u n l e s s  p r o m p t l y  r e s o l v e d .  I t  i s  a d d r e s s e d  i n  H B 2 9 9 .
A s  A S  4 6 . 0 3 . 8 2 2 ( a ) ( 1 )  i s  n o w  w r i t t e n ,  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  
m a y  b e  h e l d  l i a b l e  b y  t h e  m e r e  a c t  o f  d i s c o v e r y  o f  h a z a r d o u s  
s u b s t a n c e s  f o r  t h e  c l e a n u p  o f  t h e s e  s u b s t a n c e s  g e n e r a t e d  b y  o r  f r o m  
a  f a c i l i t y  o r  v e s s e l  o w n e d  b y  a n o t h e r  p e r s o n .

D u r i n g  t h e  s u m m e r  m o n t h s  t h e  m u n i c i p a l i t i e s  p r o v i d e  e s s e n t i a l  
s e r v i c e s  —  f r o m  t h e  l a y i n g  o r  r e l a y i n g  o f  w a t e r  a n d  g a s  l i n e s  t o  
t h e  l a y i n g  o f  t e l e p h o n e  a n d  t e l e v i s i o n  c a b l e  —  t h a t  r e q u i r e  d e e p  
e x c a v a t i o n .  I n  d e v e l o p e d  a r e a s  i t  i s  a l m o s t  i m p o s s i b l e  t o  c o m p l e t e  
t h i s  e x c a v a t i o n  w i t h o u t  d i s c o v e r i n g  c o n t a m i n a t i o n  c a u s e d  b y  
p e t r o l e u m  p r o d u c t s .  W h e n  t h e  m u n i c i p a l i t y  o r  u t i l i t y  d i s c o v e r s  t h e  
c o n t a m i n a t i o n  i n  t h e  r i g h t - o f - w a y  o r  e a s e m e n t ,  t h e  m u n i c i p a l i t y  i s  
r e q u i r e d  t o  h a l t  f u r t h e r  c o n s t r u c t i o n  o r  r e p a i r ,  w h i c h  b r e a c h e s  
c o n t r a c t u a l  o b l i g a t i o n s  t h e  m u n i s  o w e  t o  t h i r d  p a r t i e s ;  r e m o v e  
t h e  c o n t a m i n a t e d  s o i l  o n l y  w i t h i n  t h e  r i g h t - o f - w a y ;  a g a i n  b e g i n  
c o n s t r u c t i o n  o r  r e p a i r ;  a n d  f i n a l l y  s e e k  d a m a g e s  a g a i n s t  t h e  
r e s p o n s i b l e  p a r t y  w h o  c a u s e d  t h e  c o n t a m i n a t i o n  i n  t h e  f i r s t  p l a c e .  
I n  t h e  m e a n w h i l e  t h e  n e w l y  r e p l a c e d  s o i l  i s  o n l y  s u b j e c t  t o  f u r t h e r  
r e c o n t a m i n a t i o n  b y  t h e  s u r r o u n d i n g  s o i l .  ^

★
T h e  p r o p o s e d  l e g i s l a t i o n  w o u l d  d o  t h r e e  t h i n g s .  I t  w o u l d  r e m o v e  
s t r i c t  l i a b i l i t y  f o r  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  f o r :  *

★ ★



a .  t h e  c o s t s  o r  d a m a g e s  t h a t  r e s u l t  f r o m  t h e  r e l e a s e  o f  
t h e  h a z a r d o u s  s u b s t a n c e  i n t o  a  r i g h t  o f  w a y  o r  e a s e m e n t ,  
w h e n  t h a t  r e l e a s e  i s  d i s c o v e r e d  a s  a  r e s u l t  o f  - e x c a v a t i o n  
b y  t h e  m u n i c i p a l i t y  o r  u t i l i t y ;

b .  t h e  s t o r a g e  o f  t h e  e x c a v a t e d  m a t e r i a l  i n  t h e  e a s e m e n t  
o r  r i g h t  o f  w a y ;  a n d

c .  t h e  r e u s e  o r  r e p l a c e m e n t  o f  t h e  e x c a v a t e d  m a t e r i a l  
i n  t h e  e a s e m e n t  o r  r i g h t  o f  w a y  i n  o r  n e a r  t h e  p o i n t  o f  
e x c a v a t i o n .

N o n e  o f  t h e s e  p r o v i s i o n s  w o u l d  a p p l y  i f  t h e  m u n i c i p a l i t y  o r  
u t i l i t y  c a u s e d  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  b y  t h e i r  
n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  m i s c o n d u c t .

I f  t h i s  b i l l  w e r e  t o  b e  a d o p t e d ,  t h e  m u n i c i p a l i t y  o r  u t i l i t y  w o u l d  
s t i l l  b e  r e s p o n s i b l e  f o r  r e p o r t i n g  a l l  s u s p e c t e d  d i s c o v e r i e s  o f  
h a z a r d o u s  s u b s t a n c e  s p i l l s  t o  D E C .  D E C  w o u l d  t h e n  b e  a b l e  t o  
f i n d  t h e  r e s p o n s i b l e  p a r t i e s  w h o  w o u l d  e m b a r k  o n  a  c o m p l e t e  c l e a n u p  
o f  t h e  h a z a r d o u s  s u b s t a n c e  i n s t e a d  o f  o n l y  a  p a r t i a l  c l e a n u p  w i t h i n  
a  m u n i c i p a l ,  u t i l i t y ,  o r  s t a t e  r i g h t - o f - w a y .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  t h i s  m a t t e r .
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3380 C Street, Suite 219 
Anchorage, Aladu 99503 

H a y  4 ,  1990 Phone: (907) 562*2500
FAX: (907) 562-2502

T h e  H o n o r a b l e  J o h n #  B i n k l e y  
A l a s k a  S t a t e  L e g i s l a t u r e
P . O . B o x  V  V I A  F A X  -  4 » 1 5  P . M .
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  B i n k l e y i

T o d a y ,  v e  r e o e i v e d  a  c a l l  f r o *  M r .  B i l l  H u f f m a n ,  t h e  
A s s i s t a n t  E n t e r p r i s e  M a n a g e r  f o r  t h e  M u n i c i p a l i t y  o f  
A n c h o r a g e .  H e  a s k e d  t h a t  v e  c o n t a c t  y o u  r e g a r d i n g  a  
d e v e l o p m e n t  t h a t  p l a c e s  c l e a n - u p  l i a b i l i t y  o n  s  U t i l i t y  o r  
M u n i c i p a l i t y  t h a t  d i s c o v e r s  p e t r o l e u m  p r o d u c t ,  o r  o t h e r  
h a z a r d o u s  v a s t e ,  e v e n  t h o u g h  s u c h  w a s t e  v a s  n o t  o a u s e d  b y  
t h e m .

F r o m  t i m e  t o  t i m e  v e  a r e  r e q u i r e d  t o  d i g  u p  t h e  g r o u n d  i n  
B e t h e l ,  A l a s k a .  A o o o r d i n g  t o  A S  4 6 . 0 3 . 8 2 2 ,  i f  i n  t h e  c o u r s e  
o f  p e r f o r m i n g  o u r  w o r k  v e  d i s c o v e r  a  p e t r o l e u m  v a s t e  p r o d u c t ,  
v e  h a v e  t h e  r e s p o n s i b i l i t y  a n d  l i a b i l i t y  t o  c l e a n  u p  t h a t  
v a s t e .  I f  v e  c a u s e d  t h e  v a s t e  s i t u a t i o n ,  s u c h  a s  d i g  u p  a  
f u e l  l i n e  o r  o u r  e q u i p m e n t  l e a k s ,  t h e n  i t  i s  o u r  
r e s p o n s i b i l i t y  t o  c l e a n  i t  u p .  B u t ,  i f  v e  s i m p l y  d i s c o v e r  a  
v a s t e  s i t u a t i o n ,  v e  s h o u l d  n o t  b e  b u r d e n e d  w i t h  a n y t h i n g  m o r e  
t h a n  r e p o r t i n g  i t  t o  t h e  p r o p e r  a u t h o r i t i e s .

I t  i s  o u r  u n d e r s t a n d i n g  t h a t  H B  2 2 0  o n  L U S T  ( L e a k i n g  
U n d e r g r o u n d  S t o r a g e  T a n k a )  a n d  H B  5 6 7  a r e  b i l l s  t h a t  c a n  
p r o v i d e  a n  e x e m p t i o n  f r o m  l i a b i l i t y  c r e a t e d  b y  A S  4 6 . 0 3 . 8 2 2  
t o  u t i l i t i e s  o r  m u n i c i p a l i t i e s  t o  c l e a n  u p  h a z a r d o u s  v a s t e  
d i s c o v e r e d  b y  t h e m ,  u n l e s s  t h e  r e l e a s e  o f  h a z a r d o u s  v a s t e  v a s  
o a u s e d  b y  t h e  a c t i o n s  o f  t h e m .

W e  s t r o n g l y  u r g e  y o u  s u p p o r t  a n y  l e g i s l a t i o n  t h a t  w i l l  l i m i t  
o u r  l i a b i l i t y  t o  c l e a n  u p  a  h a z a r d o u s  v a s t e  d i s c o v e r y  i f  v e  
d i d  n o t  c a u s e  i t .  T h a n k  y o u .

V e r y  t r u l y  y o u r s ,

T h o m a s  S .  S t e r r e t t ,  J r .  
C o n t r o l l e r

x o i  M r .  H a r o l d  B o r r e g o ,  P r e s ,  o f  B e t h e l  U t i l i t i e s  C o r p .  
M r .  E d v a r d  T i l b u r y ,  V . P .  o f  B e t h e l  U t i l i t i e s  C o r p .  
H r .  B i l l  H u f f m a n ,  A s s t .  E n t e r p r l s s  M a n a g e r ,  H Q A
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M a y  1 6 ,  1 9 9 1

T o :

F r o m :

R e :

R e p r e s e n t a t i v e  D a v e  D o n l e y  
C h a i r ,  H o u s e  J u d i c i a r y  C o m m i t t e

R e p r e s e n t a t i v e  D a v e  C h o q u e t t e y  
V i c e  C h a i r ,  S p e c i a l  C o m m i t t e e ' o n  O i l  a n d  G a s

C S H B  2 9 9  ( O i l  a n d  G a s )  M u n i c i p a l  L i a b i l i t y  f o r  R e l e a s e  
o f  H a z a r d o u s  S u b s t a n c e s  b y  A n o t h e r  P e r s o n

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e  h a s  b r o u g h t  t o  m y  a t t e n t i o n  a  c r u c i a l  
i s s u e  t h a t  w i l l  a f f e c t  s u m m e r  c o n s t r u c t i o n  p r o j e c t s  t h r o u g h o u t  t h e  
s t a t e  u n l e s s  p r o m p t l y  r e s o l v e d .  I t  i s  a d d r e s s e d  i n  H B 2 9 9 .
A s  A S  4 6 . 0 3 . 8 2 2 ( a ) ( 1 )  i s  n o w  w r i t t e n ,  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  
m a y  b e  h e l d  l i a b l e  b y  t h e  m e r e  a c t  o f  d i s c o v e r y  o f  h a z a r d o u s  
s u b s t a n c e s  f o r  t h e  c l e a n u p  o f  t h e s e  s u b s t a n c e s  g e n e r a t e d  b y  o r  f r o m  
a  f a c i l i t y  o r  v e s s e l  o w n e d  b y  a n o t h e r  p e r s o n .  A t  l e a s t  o n e  
l a w s u i t  h a s  a l r e a d y  b e e n  i n i t i a t e d  a g a i n s t  t h e  M u n i c i p a l i t y  
o n  t h i s  i s s u e .

D u r i n g  t h e  s u m m e r  m o n t h s  t h e  m u n i c i p a l i t i e s  p r o v i d e  e s s e n t i a l  
s e r v i c e s  —  f r o m  t h e  l a y i n g  o r  r e l a y i n g  o f  w a t e r  a n d  g a s  l i n e s  t o  
t h e  l a y i n g  o f  t e l e p h o n e  a n d  t e l e v i s i o n  c a b l e  —  t h a t  r e q u i r e  d e e p  
e x c a v a t i o n .  I n  d e v e l o p e d  a r e a s  i t  i s  a l m o s t  i m p o s s i b l e  t o  c o m p l e t e  
t h i s  e x c a v a t i o n  w i t h o u t  d i s c o v e r i n g  c o n t a m i n a t i o n  c a u s e d  b y  
p e t r o l e u m  p r o d u c t s .  W h e n  t h e  m u n i c i p a l i t y  o r  u t i l i t y  d i s c o v e r s  t h e  
c o n t a m i n a t i o n  i n  t h e  r i g h t - o f - w a y  o r  e a s e m e n t ,  t h e  m u n i c i p a l i t y  i s  
r e q u i r e d  t o  h a l t  f u r t h e r  c o n s t r u c t i o n  o r  r e p a i r ,  w h i c h  b r e a c h e s  
c o n t r a c t u a l  o b l i g a t i o n s  t h e  m u n i s  o w e  t o  t h i r d  p a r t i e s ;  r e m o v e  
t h e  c o n t a m i n a t e d  s o i l  o n l y  w i t h i n  t h e  r i g h t - o f - w a y ;  a g a i n  b e g i n  
c o n s t r u c t i o n  o r  r e p a i r ;  a n d  f i n a l l y  s e e k  d a m a g e s  ^ a g a i n s t  t h e  
r e s p o n s i b l e  p a r t y  w h o  c a u s e d  t h e  c o n t a m i n a t i o n  i n  t h e T f i r s t  p l a c e .  
I n  t h e  m e a n w h i l e  t h e  n e w l y  r e p l a c e d  s o i l  i s  o n l y  s u b j e c t  t o  f u r t h e r *  
r e c o n t a m i n a t i o n  b y  t h e  s u r r o u n d i n g  s o i l .

★

★ ★



T h e  p r o p o s e d  l e g i s l a t i o n  w o u l d  d o  t h r e e  t h i n g s .  I t  w o u l d  r e m o v e  
s t r i c t  l i a b i l i t y  f o r  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  f o r :

a .  t h e  c o s t s  o r  d a m a g e s  t h a t  r e s u l t  f r o m  t h e  r e l e a s e  o f  
t h e  h a z a r d o u s  s u b s t a n c e  i n t o  a  r i g h t  o f  w a y  o r  e a s e m e n t ,  
w h e n  t h a t  r e l e a s e  i s  d i s c o v e r e d  a s  a  r e s u l t  o f  e x c a v a t i o n  
b y  t h e  m u n i c i p a l i t y  o r  u t i l i t y ;

b .  t h e  s t o r a g e  o f  t h e  e x c a v a t e d  m a t e r i a l  i n  t h e  e a s e m e n t  
o r  r i g h t  o f  w a y ;  a n d

c .  t h e  r e u s e  o r  r e p l a c e m e n t  o f  t h e  e x c a v a t e d  m a t e r i a l  
i n  t h e  e a s e m e n t  o r  r i g h t  o f  w a y  i n  o r  n e a r  t h e  p o i n t  o f  
e x c a v a t i o n .

N o n e  o f  t h e s e  p r o v i s i o n s  w o u l d  a p p l y  i f  t h e  m u n i c i p a l i t y  o r  
u t i l i t y  c a u s e d  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  b y  t h e i r  
n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  m i s c o n d u c t .

I f  t h i s  b i l l  w e r e  t o  b e  a d o p t e d ,  t h e  m u n i c i p a l i t y  o r  u t i l i t y  w o u l d  
o n l y  b e  r e l e a s e d  f r o m  s t r i c t  l i a b i l i t y  f o r  i t s  d i s c o v e r y  a n d  
s t o r a g e  w i t h i n  t h e  r i g h t - o f - w a y .  T h e y  w o u l d  s t i l l  b e  r e s p o n s i b l e  
f o r  r e p o r t i n g  a l l  s u s p e c t e d  d i s c o v e r i e s  o f  h a z a r d o u s  s u b s t a n c e  
s p i l l s  t o  D E C ,  a n d  t a k i n g  t h e  a c t i o n  D E C  r e q u i r e s  o f  t h e m .
T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  t h i s  m a t t e r .
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D e a r  D a v e :

H B  2 9 9 ,  r e l a t i n g  t o  m u n i c i p a l  a n d  u t i l i t y  l i a b i l i t y  f o r  r e l e a s e s  
o r  t h r e a t e n e d  r e l e a s e s  o f  h a z a r d o u s  s u b s t a n c e s  w a s  r e f e r r e d  t o  y o u r  
c o m m i t t e e  t o d a y  f r o m  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e .  I  w o u l d  l i k e  
t o  t a k e  t h i s  o p p o r t u n i t y  t o  r e q u e s t  a  h e a r i n g  o n  t h i s  b i l l  a s  s o o n  
a s  p o s s i b l e .

U n d e r  c u r r e n t  l a w ,  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  m a y  b e  h e l d  
s t r i c t l y  l i a b l e  b y  t h e  a c t  o f  d i s c o v e r y  o f  h a z a r d o u s  s u b s t a n c e s  f o r  
t h e  c l e a n u p  o f  t h e s e  s u b s t a n c e s  r e g a r d l e s s  o f  w h o  s p i l l e d  t h e  
s u b s t a n c e .  C o n t a m i n a t i o n  b y  p e t r o l e u m  p r o d u c t s  i s  c o m m o n  i n  
d e v e l o p e d  a r e a s  f o r  a  n u m b e r  o f  r e a s o n s  a n d  i t  i s  a l m o s t  i m p o s s i b l e  
f o r  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  t o  p r o v i d e  e s s e n t i a l  s e r v i c e s  t h a t  
r e q u i r e  d e e p  e x c a v a t i o n  w i t h o u t  e n c o u n t e r i n g  l e n g t h y  d e l a y s  a n d  
d a m a g e  c l a i m s  f r o m  c o n t r a c t o r s  a s  a  r e s u l t  o f  t h e  d e l a y s .

H B  2 9 9  w o u l d  r e m o v e  m u n i c i p a l  o r  u t i l i t y  l i a b i l i t y  f o r  h a z a r d o u s  
s u b s t a n c e s  d i s c o v e r e d  i n  t h e  c o u r s e  o f  e x c a v a t i o n  p r o v i d e d  t h a t  t h e  
c o n t a m i n a t i o n  w a s  n o t  t h e  r e s u l t  o f  n e g l i g e n c e  o r  m i s c o n d u c t  b y  t h e  
u t i l i t y  o r  m u n i c i p a l i t y .

U n l e s s  H B  2 9 9  p a s s e s  t h e  l e g i s l a t u r e  t h i s  s e s s i o n ,  s u m m e r  
c o n s t r u c t i o n  t h r o u g h o u t  t h e  s t a t e  w i l l  b e  a f f e c t e d  a n d  c r i t i c a l  
s e r v i c e s  o f f e r e d  b y  m u n i c i p a l i t i e s  a n d  u t i l i t i e s  w i l l  b e  d e l a y e d .  
T h e r e  a r e  a l r e a d y . a  n u m b e r  o f  p r o j e c t s  i n  t h e  A n c h o r a g e  a r e a  w h i c h  
a r e  o n  h o l d  f o r  t h i s  v e r y  r e a s o n .

I  a p p r e c i a t e  y o u r  a t t e n t i o n  t o  m y  r e q u e s t  a n d  l o o k  f o r w a r d  t o  a  
p u b l i c  h e a r i n g  o n  H B  2 9 9  s o o n .

R e s p e b t f u l l y ,

■ I
** i,V -»i

L I  H u d s o n
C h a i r m a n ,  H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s
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D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e ,  W a t e r  & W a s t e w a t e r  U t i l i t y  h a s  
b e e n  a d v i s e d  b y  o u r  L e g a l  D e p a r t m e n t  t h a t  m o r e  i n f o r m a t i o n  s h o u l d  
b e  s e n t  t o  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  b e f o r e  y o u  m e e t  o n

We h a v e  b e e n  a s k e d  w h y  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  t h i n k s  t h i s  
l e g i s l a t i o n  i s  n e c e s s a r y .

T h e  MOA,  AWWU h a s  b e e n  a d v i s e d  b y  o u r  a t t o r n e y s  t h a t  s i n c e  t h e  
c o v e r a g e  o f  AS 4 6 . C 3 . Q 2 2  S e c t i o n  1 ( a )  i s  s o  b r o a d  a s u b s t a n t i a l  
q u e s t i o n  a r i s e s ,  w o u l d  t h e  MOA o r  i t s  c o n t r a c t o r  b e  r e l i e v e d  
o f  l i a b i l i t y  i n  t h e  c a s e  w h e r e  o p e r a t i o n s  i n  a n  e a s e m e n t  o r  
r i g h t - o f - w a y  l e a d  t o  t h e  d i s c o v e r y  o f  h a z a r d o u s  m a t e r i a l s ?

O u r  a t t o r n e y ' s  b e l i e v e  t h a t  a c o u r t  w o u l d  i n t e r p r e t  t h e  l e a d - i n  
l a n g u a g e ,  i n  S u b s e c t i o n  ( a ) :  " N o t w i t h s t a n d i n g  a n y  o t h e r  
p r o v i s i o n  o r  r u l e  o f  l a w  a n d  s u b j e c t  o n l y  t o  t h e  d e f e n s e s  s e t  
o u t  i n  v e r y  b r o a d l y .  B e c a u s e  t h i s  l a n g u a g e  i s  s o
b r o a d ,  a d d i n g  t h e  e x c e p t i o n  S e c t i o n  2 ( k )  m a k e s  i t  c l e a r e r  t h a t  
a  M u n i c i p a l i t y  o r  U t i l i t y  i s  n o t  l i a b l e  f o r  c o s t s  o r  d a m a g e s  a s  
a  r e s u l t  o f  f i n d i n g  a  r e l e a s e  i n  a M u n i c i p a l ,  S t a t e  o r  U t i l i t y  
e a s e m e n t  o r  r i g h t - c r - w a y .

We w e r e  a s k e d  w h a t  a b o u t  t h e  e x e m p t i o n  p r o v i d e d  i n  S u b s e c t i o n
( b ) ?  Wh y  d o e s n ' t  i t  s o l v e  t h e  MOA ' s  p r o b l e m ?

S u b s e c t i o n  ( b )  o f  S e c t i o n  4 6 . 0 3 . 8 2 2  p u t s  t h e  b u r d e n  o f  p r o o f  
b a c k  or .  t h e  MOA t o  e s t a b l i s h  t h a t  a  t h i r d  p a r t y  c o m m i t t e d  a n  
i n t e n t i o n a l  o r  n e g l i g e n t  a c t .  R a t h e r  t h a n  r i s k  t h e  p o s s i b i l ­
i t y  o f  a g g r a v a t i n g  a  s i t u a t i o n  i n  w h i c h  l i a b i l i t y  c o u l d  b e  
i m p o s e d ,  t h e  MOA b e l i e v e s  t h e  a c t i o n  t o  t a k e  i n  s u c h  s i t u a ­
t i o n s  w o u l d  b e  t o  s i m p l y  d i s c o n t i n u e  w o r k .

H B - 2 9 9 .



P a g e  2
R e p r e s e n t a t i v e  D o n l e y  
May  x 6 , 1 9 9 1

M o s t  o f  o u r  p r o j e c t s ,  a l t h o u g h  i m p o r t a n t  t o  t h e  c o m m u n i t y ,  
d o  n o t  j u s t i f y  c o n t i n u i n g  w o r k  i n  t h e  f a c e  o f  v e r y  s i g n i f i c a n t  
l i a b i l i t y  i s s u e s .  I t  m u s t  b e  r e m e m b e r e d  t h a t  we a r e  t a l k i n g  
a b o u t  " s t r i c t  l i a b i l i t y " ,  a n d  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,

T h e  o n l y  w a y  t o  a d e q u a t e l y  a d d r e s s  t h e  i s s u e s  r a i s e d  b y  
S u b s e c t i o n  ( b )  i s  t o  e n a c t  a n  a d d i t i o n a l  S u b s e c t i o n  w h i c h  
w o u l d  a d d r e s s  t h e  p r o b l e m  h e a d - o n .

P r o v i n g  t h a t  a  t h i r d  p a r t y  c o m m i t t e d  a n  i n t e n t i o n a l  o r  
n e g l i g e n t  a c t  i s  a  b u r d e n  t h a t  we s i m p l y  d o  n o t  w a n t  t o  a n d  
c a n n o t  u n d e r t a k e .

C o p i e s  o f  t h e  s e c t i o n s  m e n t i o n e d  i n  t h i s  w r i t i n g  a r e  a t t a c h e d  t o  
m a k e  y o u r  r e v i e w  e a s i e r .

A s  w a s  m e n t i o n e d  i n  my o t h e r  memo o f  t o d a y s  d a t e ,  r e g a r d i n g  t h e  
s c h e d u l i n g  o f  t h i s  b i l l  b e f o r e  y o u r  c o m m i t t e e ,  I  am a v a i l a b l e  f o r  
a n y  q u e s t i o n s  t h a t  m a y  a r i s e .  J u s t  t e l e p h o n e  me a t  7 8 6 - 5 5 0 2  i f  I  
c a n  b e  o f  f u r t h e r  a s s i s t a n c e .  O n c e  a g a i n ,  t h a n k  y o u  a n d  t h e  
H o u s e  J u d i c i a r y  C o m m i t t e e  m e m b e r s  f o r  a n y  s u p p o r t  t h e y  c a n  g i v e  
t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  H B - 2 9 9 .

S i n c e r e i v ,

MAP . ? . E .
G e n e r a l  M a n a g e r
A n c h o r a g e  W a t e r  & W a s t e w a t e r  u t i l i t y

c c :  J o a n  N o c k e l s ,  A s s i s t a n t  -  R e p r e s e n t a t i v e  C h o q u e t t e
W i l l  G a y ,  E x e c u t i v e  M a n a g e r  -  E n t e r p r i s e  A c t i v i t i e s  MOA 
M a r k  J o h n s o n ,  L e g a l  D e p a r t m e n t  -  MOA 
A n n e  W i l l i a m s ,  E x e c u t i v e  A s s i s t a n t  -  MOA



ENT § 46.03.822 § 46.03.822 Water, A ir , Energy, Etc. § 46.03.822
46.04,030, w ith crimi* 
i$ g u ilty  of 

6,000 b a rre ls  or m ore; 

i 'e  is less th an  10,000

46.04.800;

iven in  AS 11.81.900; 
11.81.900. (§ 3 ch 120 
ch 266 SLA 1976; am 
'■'A 1981; am § U 2  ch 
— 14 ch 59 SLA 1986;

uendmento. — The 1990 
wrote subsections Cs) and 
section (g); and repealed 
, (e) and (0.
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f  th is section and th e  
ig persons a re  s tr ic tly  
persons or property, 
.he n a tu ra l resources 

! costs o f response, 
red by th e  s ta te  or a 

lease o f a  hazardous 

su b stan tia l th re a t of 
xe:

1 over, th e  hazardous 
•d release; th is  p a ra - 
i consum er use; 
facility, from  w hich 
sea the incurrence o f

any hazardous eub- 
vhich th e  hazardous 
release, or a th rea t- 

•e costs, o f a hazard-

otherw ise a rran ged  
p o rte r  for tran sp o rt 
owned or possessed 
any o ther p a r ty  or

0

en tity , a t  any fac ility  or vessel owned or operated by another p a rty  or 
en tity  and con ta in ing  hazardous su bstances, from w hich th e re  is a 

re lease, or a th rea ten ed  re lea se  th a t causes th e  incurrence of response 
costs, o f a hazardous su bstance;

(5) any person who accepts o r accepted an y  hazardous substances, 
o th er th an  refined  oil, for tran sp o rt to disposal or trea tm en t facilities, 
vesse ls or s ite s  se lected  by the person, from  w hich th ere  is a re lea se , or 
a th reatened  re lea se  th a t causes th e  incurrence o f response cost3 , o f a 
hazardous Bubstance.

—^ ( b )  In an  action to recover dam ages or costs, a person o therw ise 
lia b le  u n d er th is  section is re liev ed  from  lia b ility  under th is  section if 
th e  person proves

(1) th a t  th e  re lea se  or th rea ten ed  re lea se  o f the hazardous sub­
stance to w hich the dam ages re la te  occurred so lely  a s a r e su lt  of

(A) an act o f w ar; ^c?n.
(B) except as provided under A S  46.03.8231c). an  in ten tion al o r neg­

lig e n t ac t or om ission o f a  th ird  p arty , o ther th an  a p a rty  or its  agen ts 
in  p riv ity  o f con tract w ith , or em ployed by, th e  person, and th a t  the 
person

(1) exercised due care w ith re sp ec t to  the hazardous su bstance; and
(ii) took reasonab le p recaution s a g a in st tho ac t or om ission o f the

th ird  p a rty  and a g a in st the consequences o f th e  act or om ission; or
(C) an  ac t o f God; and
(2) in re la tio n  to (1)(B) or (C) of th is  subsection, th a t the person, 

w ith in  a reasonable period o f tim e a fte r  th e  act occurred,

(A) discovered th e  re lea se  o r th rea ten ed  re lea se  o f the hazardous 
su bstan ce ; and

(B) began  operations to contain  and clean  up th e  hazardous su b ­
stance.

(c) For purposes o f (b)(1)(B) o f th is  section, a th ird  p a rty  or an agen t 
or a th ird  p a rty  is in p riv ity  o f con tract w ith th e  person who is  o ther­
w ise liable , i f  th e  th ird  p a rty  or i ts  ag en t and the person a re  p a rtie s  to 
a land contract, deed, or o ther in stru m e n t tra n sfe rr in g  t i t le  or p osses­
sion of th e  real p ro perty  on w hich th e fa c ility  in  question  is located, 
un less th a t property  w as acquired  by th e  person a fte r  the disposal or 
p lacem ent of the hazardous Bubstance on, in, or a t  th e  facility , and the 
person  es ta b lish es  th a t the person lia s sa tis fied  the req u irem en ts of 
(b)(1)(B) o f th is section and e s ta b lish es  th a t

(1) a t the tim e the person acquired  th e  fac ility  the person did not 
know  and had no reason to know th a t a hazardous su bstan ce  th a t is 

th e  su b ject o f th e re lea se  or th rea ten ed  re lea se  w as disposed o f on, in, 
or a t  the facility ;

(2 ' the person is  a governm enta l en tity  th a t acqu ired  the fa c ility  by 
escheat, o r th rough an oth er in v o lu n ta ry  tra n s fe r  or acquisition, or 
th ro ugh  th e  exerc ise  o f em inen t dom ain au th o rity  by p urchase or 
condem nation;
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R e p r e s e n t a t i v e  D a v e  D o n l e y
C h a i r m a n  H o u s e  J u d i c i a r y  C o m m i t t e e
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P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

R e ;  HB-299

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e ,  w a t e r  & W a s t e w a t e r  U t i l i t y  w a s  
i n f o r m e d  t h i s  m o r n i n g  t h a t  H B - 2 9 9  t i t l e d  "A n  A c t  r e l a t i n g  t o  
m u n i c i p a l  a n d  u t i l i  t y  l i a b i l i t y  f o r  r e l e a s e s  o r  t h r e a t e n e d  
~ r e l e a s e s  o f  H a z a r d o u s  s u b s t a n c e s  ' w a s  p a s s e T  o u t  o f  " ' t he  H o u s e  
R e s o u r c e s  Comm I t  t e e  a t  8 : 0 0  AM. We u n d e r s t a n d  t h a t  t h i s  b i l l  h a s  
n ow  b e e n  r e f e r r e d  t o  y o u r  c o m m i t t e e .

We w o u l d  a p p r e c i a t e  p r o m p t  s c h e d u l i n g  o f  t h i s  b i l l  b e f o r e  y o u r  
c o m m i t t e e .  I f  a  t e l e c o n f e r e n c e  i s  s c h e d u l e d ,  a l o n g  w i t h  y o u r  
c o m m i t t e e  m e e t i n g ,  I  w i l l  d o  my b e s t  t o  a t t e n d  h e r e  i n  A n c h o r a g e  
a n d  b e  a v a i l a b l e  f o r  a n y  q u e s t i o n s  y o u r  c o m m i t t e e  may  h a v e .  
P l e a s e  n o t i f y  ms w h e n  a n d  i f  a  t e l e c o n f e r e n c e  w i l l  b e  s c h e d u l e d .  
T h a n k  y o u  f o r  a n y  s u p p o r t  y o u  c a n  g i v e  t o  t h e  M u n i c i p a l i t y  o f  
A n c h o r a g e  f o r  H B - 2 9 9 .
S i n c e r e l y ,

M A R J t C .  P R E M O ,  P . E .
G e n e r a l  M a n a g e r
A A c h o r a g e  W a t e r  & W a s t e w a t e r  U t i l i t y

c c :  J o a n  N o c k e l s ,  A s s i s t a n t  -  R e p r e s e n t a t i v e  C h o q u e t t e
W i l l  G a y ,  E x e c u t i v e  M a n a g e r  -  E n t e r p r i s e  A c t i v i t i e s  -  MOA 
M a r k  J o h n s o n ,  L e g a l  D e p a r t m e n t  -  MOA 
A n n e  W i l l i a m s ,  E x e c u t i v e  A s s i s t a n t  -  MOA

3000 Arctic Boulevard 
Anchorage, Alaska 99503-3898 

(907)

Tom Fink, 
Mayer Owned by me Municipality 

o f Anchorage



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M December 13, 1991

SUBJECT: Municipal Liability for Releases of Hazardous Substances 
Found During Excavation (HB 299)

FROM:

TO: Representative Dave Choquette

Terri LauterbacK^
Legislative Counsel

You have submitted a draft copy of a Memorandum of Agreement (MOA) between 
the Municipality of Anchorage and the Department of Environmental Conservation 
and have asked whether that agreement would accomplish the purposes of CSHB 
299(0&G).

In my opinion, the MOA would not achieve the same effect as passage of CSHB 
299(0&G ) for two reasons:

(1) the MOA is only an agreement between Anchorage and DEC; it 
would not affect any other municipality or any utility that is involved in 
construction projects;

(2) the MOA only lays out procedures to be followed by Anchorage 
when it finds or suspects contamination; it does not relieve Anchorage of 
liability for discovered contamination.

The first reason the MOA does not achieve the same effect as CSHB 299(0&G) is 
because the MOA relates onlv to Anchorage while CSHB 299(0&G) relates to every 
municipality and every utility in the state. No matter what the MOA accomplishes 
for Anchorage, it does absolutely nothing for any other municipality or for any utility.

The second reason the MOA does not achieve the same effect as CSHB 299(0&G) 
is because there is no agreement in the MOA to relieve Anchorage of any liability 
for discovered releases. On page 8 of the MOA, DEC specifically "reserves the right 
to take further action when necessary as provided for in Title 46 of the Alaska

DISCUSSION



Represent 
December 13, 1991 
Page 2
ative Dave Choquette

Statutes." This could include holding Anchorage responsible for damages from 
contaminated soils discovered on their rights of way.

All the MOAl really does is lay out some procedures for Anchorage to follow during 
construction. If Anchorage follows these procedures, DEC agrees to help Anchorage 
identify other parties who may be responsible for the original contamination. 
However, DEC does not agree that Anchorage will not also be held to be a 
responsible party. DEC should not be faulted for this. Since liability for releases is 
set by statute under AS 46.03.822, DEC does not have authority to waive Anchorage’s 
liability in a MOA. Only a statutory amendment to AS 46.03.822 can relieve 
Anchorage from strict liability.

■jr;'^£

I hope you find this discussion helpful in understanding the relevant issues. Please 
let me know if I can be of further assistance.

TML:lmb:mi
91-315.1mb



H A ZA R D O U S M A T E R IA L S  IM P A C T

<• • ON

D O T / P P  C E N T R A L  R E G IO N  P R O J E C T S

T h e  f o l l o w i n g  a r t  t y p i c a l  p r o j e c t *  w h ic h  h a v e  e n c o u n t e r e d  

h a z a r d o u s  m a t e r i a l *  d u r i n g  d e s i g n  d e v e lo p m e n t .

1 .  B o n i f a c e  P a r k w a y  -  T u d o r  t o  D e b a r r

2 .  S t e r l i n g  H ig h w a y  M P 7 3 -9 4

3 .  E a g l e  R i v e r  H i g h l a n d  D r i v e

4 .  R a s p b e r r y  R o a d

5 .  M i n n e s o t a / I n t e r n a t i o n a l  A i r p o r t  R o a d  I n t e r c h a n g e

6 . O ld  S e w a r d  H ig h w a y  f o w l i n g  t o  H u f fm a n

7 .  A n c h o r  R i v e r  I n t e r s e c t i o n

8. AIA Ram p R e c o n s t r u c t i o n

9 .  D e A r m o u n / R a b b lt  C r e a k  I n t e r c h a n g e

H a z a r d o u s  m a t e r i a l s  c a n  b e  e x p e c t o d  o n  a lm o a t  a l l  m a jo r  p r o j e c t s  
w h ic h  a r e  l o c a t e d  w i t h i n  e s t a b l i s h e d  d e v e lo p e d  a r e a s .

Q p



T h e  c o n s e q u e n c e  o f  e n c o u n t e r i n g  h a z a r d o u s  m a t e r i a l s  c u r i n g  

p r o j e c t  d e v e lo p m e n t  i s  d e p e n d e n t  upor* w h e n  t h e  i d e n t i f i c a t i o n  

o c c u r s .  I f  t h e  m a t e r i a l  i s  i d e n t i f i e d  d u r i n g  d e s i g n  d e v e lo p m e n t ,  

t h e  a s s o c i a t e d  c o s t s  a n d  d e l a y s  c a n  b e  m a n a g e d  a n d  t o  so m e  e x t e n t  

c o n t r o l l e d .  I f ,  h o w e v e r ,  t h e  m a t e r i a l  iis i d e n t i f i e d  d u r i n g  

c o n s t r u c t i o n  w h e n  y o u  h a v e  c o n t r a c t  o b l i g a t i o n s ,  t h e  c o s t  a n d  

s c h e d u l e  i m p a c t s  a r e  m o r s  d i f f i c u l t  t o  m a n a g e .  I t  i s ,  t h e r e f o r e ,  

e s s e n t i a l  t o  a d o p t  «  p r o c e s s  w h ic h  a s s u r e s  e a r l y  i d e n t i f i c a t i o n  

o f  p o t e n t i a l  h a z a r d o u s  m a t e r i a l s  s i t e s  a n d  a u d i t s  t h o s e  s i t e s  i n  

a  s y s t e m a t i c  m a n n e r .

T h e  r a n g ®  o f  i m p a c t s  we h a v e  e x p e r i e n c e d  i n c l u d e  d e l a y s  o f  u p  t o  

s e v e r a l  y e a r s  i n  p r o j e c t  d e l i v e r y ,  a d d e d  c o s t s  f o r  m a t e r i a l  

d i s p o s a l  a n d  c o m p l i c a t e d  r i g h t - o f - w a y  p r o c u r e m e n t  r e q u i r i n g  

l i t i g a t i o n  t o  a c c o m p l i s h  r e s o l u t i o n .

A t t a c h e d  a r e  o u t l i n e s  a n d  c h e c k l i s t s  d e v e lo p e d  b y  A A S H T O  f o r  u s e  

a s  a  g u i d e  f o r  d e a l i n g  w i t h  h a z a r d o u s  w a s t e  d u r i n g  p r o j e c t  

d e v e lo p m e n t .

A t t a c h m e n t s
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I )USE COMMITTEE REPOI ’(7)
Date Referred: April 24, 1991

Date of Committee Action: I

FURTHER REFERRALS: Resources
Judiciary

Finance

HB 299The HOUSE SPECIAL COMMITTEE ON OIL AND GAS Committee considered:

HOUSE BILL NO. 299 r  MUNICIPAL LIABILITY/HAZARDOUS SUBSTANCES

"An Act relating to municipal and utility liability for releases or threatened releases of hazardous substances."

RECOMMENDATIONS: 
be replaced with________ C €>H E>

[^ t h e  same title 
_l ] a new title

[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations

individual recommendations 
[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact____________________

(Dept) APPROVES PREVIOUS:

[ ] fiscal note(s)_______

(D e p t/D * )



SENT BYtXerox Telecopier 7020 5 5- 1-91 5 8i33AM » DEC COMMISSIONER-* »# 2

FISCAL NOTE

STATE OF ALASKA bill no, hb 299
1991 LEGISLATIVE SESSION

Revision Dale:_____________________
Title: Municipal and utility liabUiiy for

release of hazardous substances __
Sponsor: House Oil & Gas Comm.______
Requestor: House Oil & Gu Cotntn.

BXPBNDITUF.ES/REVENUES:

Department Affected: DEC
BRU: Environmental Quality

Component: E,Q. Project*

COMPONENT SERIAL NO. 1 I 0 1 I 6

OPERATING FY92 FY 93 FY 94 FY 95 FY 96 py 9?
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCEILANEOUS
TOTAL OPERATING 0.0 0.0 0,0 0.0 0.0 0.0

CAPITAL

REVENUE

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

Estimate of current year impact: None

Prepared by: Janice Adair_________________________ Phone: 465*2600
Division: CommiuioneP*Office __ ^ Date: 4/30/91

Approved by Commi sslcafc _______________
Agency: Dept, of Enviroî mentjĵ nkrvadon Date: 4/3fl9l

Distribution (by preparerJLegislative Finance, Legialative Sponsor, Requestor, OMB, &. Impacted Agency(ie«),





o f  J t e p r m n i a t i i i e s P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907)465-4712

House Judiciary C om m ittee  
Chairm an Dave Donley

SPONSOR STATEMENT

HB 301, "An Act r e l at i ng  to regular sessions of the IIl e g i s l a t u r e . II

HB 301, introduced by the House Judi ci ary  Committee, changes 
the beginning day of  the l e g i s l a t i v e  session from the second 
to the fourth Monday of January. The b i l l  also repeals the 
thi rd Monday convening date f o l l owi ng a gubernatorial  
e l ect i on as unnecessary.

The state const i t ut i on  o r i g i n a l l y  set the beginning of  the 
l e g i s l a t i v e  session for  the fourth Monday of  January. As 
the l e g i s l a t i v e  sessions grew longer and began to impinge on 
the f i shi ng seasons, the date was moved back by statute to 
the thi rd Monday in January in gubernatorial  e l ect i on years 
and the second Monday in other years.  However, the session 
l i m i t  of  120 days has rem.oved c o n f l i c t s  between the session 
and the f i shi ng season.

On the other hand, there are d e f i n i t e  d i f f i c u l t i e s  with the 
current schedule^ Those who have to travel  to Juneau haice 
to take care of  their  packing and travel  arrangements on the 
heels of  the hol iday season. I t  means that those who are 
dr i v i ng to the capi tol  must do so in the harshest winter 
weather. And f i n a l l y ,  the present s t a r t i n g  date means that
we are here an extra two weeks before we receive the March 
revenue forecasts which are so cruci al  in shaping the 
budget.

This b i l l  stands for the proposi t i on that a date closer to 
the one set by the draf ters of our c o n s t i t u t i o n  remains the 
best date for beginning l e g i s l a t i v e  sessions.



ALASKA STATE LEGISLATURE 
DISTRICT ELEVEN 
SEAT A

3111 “C" STREET, SUITE 450 
ANCHORAGE, ALASKA 99503 
(907) 561-7629 (FAX) 562-4376

CHAIRMAN 
judiciary committee

V ICE  CHAIRMAN
REGULATION REVIEW COMMITTEE

MEMBER
RULES COMMITTEE

ubor  and commerce committee

M E M O R A N D U M

T O : A l l  m e m b e r s  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s

FROM: R e p r e s e n t a t i v e  D a v e  D o n l e y

R E : H B  3 0 1
A  b i l l  t o  c h a n g e  t h e  b e g i n n i n g  d a y  
o f  r e g u l a r  l e g i s l a t i v e  s e s s i o n s

D A T E :  J a n u a r y  1 6 ,  1 9 9 2

T h i s  b i l l ,  c h a n g i n g  t h e  s t a r t i n g  d a t e  o f  r e g u l a r  l e g i s l a t i v e  
s e s s i o n s  f r o m  t h e  s e c o n d  t o  t h e  t h i r d  M o n d a y  o f  J a n u a r y ,  i s  
c u r r e n t l y  b e f o r e  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .

H B  3 0 1 ,  i f  p a s s e d ,  w o u l d  r e s o l v e  a  n u m b e r  o f  c o n f l i c t s  c u r r e n t l y  
f a c e d  b y  l e g i s l a t o r s  a n d  l e g i s l a t i v e  s t a f f .  T h e  1 8 t h  s e s s i o n  o f  
t h e  A l a s k a  L e g i s l a t u r e ,  f o r  e x a m p l e ,  i s  s c h e d u l e d  u n d e r  e x i s t i n g  
l a w ,  A S  2 4 . 0 5 . 0 9 0 ,  t o  b e g i n  o n  J a n u a r y  1 1 ,  1 9 9 3 ,  a t  1 0  a . m .  T h i s  
e a r l y  s t a r t i n g  d a t e  r e q u i r e s  t h a t  s t a f f  m u s t  b e  i n  l e g i s l a t i v e  
o f f i c e s  b y  J a n u a r y  4 t h .  T h o s e  w h o  m u s t  t r a v e l  t o  J u n e a u  w i l l  f a c e  
t h e  b u r d e n  o f  t r a v e l l i n g  o v e r  t h e  N e w  Y e a r  h o l i d a y ,  a f t e r  h a v i n g  
h a d  t o  p r e p a r e  f o r  t h e  t r i p  i n  t h e  m i d s t  o f  h e c t i c  D e c e m b e r  h o l i d a y  
s c h e d u l e s .

B y  p u s h i n g  b a c k  t h e  s t a r t i n g  d a t e ,  l e g i s l a t o r s  w i l l  h a v e  m o r e  i n ­
s e s s i o n  t i m e  a f t e r  r e c e i v i n g  M a r c h  r e v e n u e  f o r e c a s t s .  A n d  w e  w i l l  
h a v e  l e s s  i n - s e s s i o n  t i m e  d u r i n g  J u n e a u ' s  m o s t  d a r k  a n d  d i s m a l  
w i n t e r  w e a t h e r .

M o r e o v e r ,  b y  r e t u r n i n g  t o  a  l a t e r  s t a r t i n g  d a t e ,  w e  w i l l  b e  m o r e  
c l o s e l y  i n  l i n e  w i t h  t h e  o r i g i n a l  i n t e n t  o f  t h o s e  w h o  f o r g e d  
A l a s k a ' s  c o n s t i t u t i o n .  T h e y  e s t a b l i s h e d  f r o m  t h e  o u t s e t  a  b e g i n n i n g  
d a t e  o f  t h e  f o u r t h  M o n d a y  i n  J a n u a r y .  C o n f l i c t s  w i t h  l o n g  s e s s i o n s  
i n t e r f e r i n g  w i t h  f i s h i n g  s e a s o n s  l e d  t o  t h e  c h a n g e  t o  a n  e a r l i e r  
s t a r t i n g  d a t e .  W h e n  t h e  1 2 0 - d a y  s e s s i o n  l i m i t  w a s  e s t a b l i s h e d ,  
t h o s e  c o n f l i c t s  w e r e  e l i m i n a t e d .

Y o u r  s u p p o r t  a n d  c o m m e n t s  o n  H B  3 0 1  a r e  w e l c o m e .  P l e a s e  m a k e  y o u r  
f e e l i n g s  o n  t h e  b i l l  k n o w n  t o  t h e  S t a t e  A f f a i r s  c o m m i t t e e ,  a s  w e l l  
a s  t o  m y  s t a f f  a n d  m y s e l f .  T h a n k  y o u .

D D : j I s

JUNEAU OFFICE 
(During Legiilativt S tu ion  January through May)

P.O. BOX V, JUNEAU, ALASKA 99S11 • (907) 465-3892 (FAX) 463-5661 «



L O R E N  L E M A N  w „ ,  A nchorage
3111 C Street A nchorage, A K  9 9 5 0 3  561-7614 D uring S ession : P.O. B ox  V  Juneau, AK  99811 4 6 5 -2 0 9 5

JAN 3 1

M E M O R A N D U M

D AT E :

T O :

FROM:  

S U B J E C T :

J a n u a r y  3 0 ,  1 9 9 2

“  -  ~  “ “ “
HB  3 0 1 — A  B i l l  t o  C h a n g e  ^ h e  B e g i n n i n g  D a y  o f  
R e g u l a r  S e s s i o n

R e p r e s e n t a t i v e  L o r e n  L e m a n

I  h a v e  a t t a c h e d  my  A p r i l  1 6 ,  1 9 9 1  memo t o  R e p r e s e n t a t i v e  D o n l e y  o n  
t h e  t o p i c  o f  t h e  b e g i n n i n g  d a y  o f  t h e  r e g u l a r  s e s s i o n .

P l e a s e  u s e  t h i s  d u r i n g  y o u r  d i s c u s s i o n  o f  HB  3 0 1 .


