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March 11, 1991

The Honorable Ben Grussendorf
Speaker of the House

P.0O. Box V

Juneau, AK 99811

Dear Speaker Grussendorf:

Under the authority of art. 111, sec. 18 of the Alaska
Constitution, 1 am transmitting a bill to amend the Alaska

Securities Act of 1959. The bill addresses three administrative
problems.

First, the bill would change existing statutes to allow the

Department of Commerce and Economic Development (department)
set securities registration-related fees by regulation.
1, 2, 4, and 6. Currently, almost all
are expressly set by statute. Because those statutes have not
been updated for many years, the fees are significantly below
those charged by other jurisdictions and are 1inadequate to pay
for the services provided. The intent of the department is to

set the fees by regulation at an amount consistent with that
charged by other states.

to
Sections
registration-related fees

Second, 1in an effort to reduce the amount of duplicate filings
and unnecessary paperwork handled by the department, the bill
provides that the administrator of securities (the director of
the division of banking, securities and corporations) may arrange
with the National Association of Securities Dealers or the
Securities and Exchange Commission to have coordinated national

filings, and may accept certain uniform registration-related
procedures. Section 3.

Third, the bill provides for new exemptions from the registration
requirement for securities. At present, securities listed under
a number of national stock exchanges are exempt from
registration. AS 45,55.140(a)(10). The bill will add to that
list two other recognized exchanges, the Chicago Board Options
Exchange and the National Association of Securities Dealers
Automated Quotation National Market System (NASDAQ/NMS).
Additionally, the administrator would have the flexibility to add
to that list as conditions dictated. Most jurisdictions have a
similar form of administrator exemption approval.
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The bill updates the Alaska Securities Act to bring it in line
with current practice and to permit coordination with national
enforcement authorities. I urge your support of this measure.



NASI

National Aaaoclatlon of
Securltlei Dollar*, Inc.
' 735 K Street NW
Washington. 0 C. 2C006
March 19, 1991 (202) 723-8000

BY FAX

The Honorable David Finkelstein, Chairman
House Labor & Commerce Committee
,*jaska State Legislature

titate Capitol

P.0. Box V

luneau, AJK 99811

RE: House Bill 210

Dear Chairman Finkelstein:

On behalf of the National Association of Securities Dealers, Inc. (NASD), Iam writing to urge
your support of House Bill 210 t amend the Alaska Securities Act. The NASD is charged with the
responsibility of regulating both the National Association of Securities Dealers Automated Quotation
System (NASDAQ), which isthe second largest securities market inthe United States, and the over-the-
counter securities markets. This task encompasses both regulation of virtually every broker/dealer firm

in the country that conducts business with the public and the regulation and operation of the NASDAQ
system.

The NASD 9trongly supports passage of HB 210 since It Includes an important provision
exempt from state registration those seaurities that are listed on the NASDAQ National Market System
(NMS).  This legislation, like the Securities and Exchange Commission and the Federal Reserve,
recognizes the equality cf seaurities listed on NMS with those listed on the New York and American

Stock Exchanges. Fassage of HB 210 also promotes uniformity with other states sine. 41 states, to date,
have provided this exemption for securities listed on NMS.

We urge you and your colleagues to favorably report this bill at the Labor & Commerce

Committee hearing scheduled for March 21, 1991. Ifyou have any questions, please call me at (202)
728-8289.

Sincerely,

Frank J. Formica

Vice President

Office of Congressional and
State Liaison

cc: Mr. Larry Carroll
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National Association wi
Securities Dealers, Inc.
1735 K Street, N.W.
Washington, D.C. 20006
(202) 728-8000

March 26, 1991

The Honorable Dave Donley, Chairman
House Judiciary Committee

Alaska State Legislature

State Capitol

P.0. Box V

Juneau, AK 99811

RE: House Bill 210

Dear Chairman Donley:

On behalf of the National Association of Securities Dealers, Inc. (NASD), Iam writing to urge
your support of House Bill 210 to amend the Alaska Securities Act. The NASD is charged with the
responsibility of regulating both the National Association of Securities Dealers Automated Quotation
System (NASDAQ), which isthe second largest securities market in the United States, and the over-the-
counter securities markets. This task encompasses both regulation of virtually every broker/dealer firm
in the country that conducts business with the public and the regulation and operation of the NASDAQ

systen.

The NASD strongly supports passage of HB 210 since it includes an important provision t
exempt from state registration those securities that are listed on the NASDAQ National Market System
(NMS).  This legislation, like the Securities and Exchange Commission and the Federal Reserve,
recognizes the equality of seaurities listed on NMS with those listed on the New York and American
Stock Exchanges. Passage ofHB 210 also promotes uniformity with other states since 41 states, to date,
have provided this exemption for securities listed on NMS .

We urge you and your colleagues to favorably report thisbill when itis taken up by the Judiciary
Committee. Ifyou have any questions, please cll me at (202) 728-8289.

Sincerely,

Frank J. Formica

Vice President

Office of Congressional and
State Liaison

cc: Mr. Larry Carroll
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Nancy R. Crossman
General Counsel &

dﬂ% — First Vice President

« | ﬁg LaSalle at Van Duren

Exchange Chicago, lllinois 60605 312 786-7502
Fax: 312 766-7407

April 26, 1991

The Honorable Dave Donley
Chairman

House Judiciary Committee
State Capitol

P.O. Box V

Juneau, AK 99811-0101

Re: House BIill 210
Dear Chairman Donley:

On behalf of the Chicago Board Options Exchange, 1Inc.. (CBOE), 1
am writing to request your support for House Bill 210 , amending
the Alaska Securities Act of 1959.

Among other things, the legislation will exempt from state
registration securities listed or approved for listing on the CBOE.
The exemption will put CBOE on equal footing with the New York
Stock Exchange (NYSE), American Stock Exchange (AMEX), Midwest
Stock Exchange (MSE), and Pacific Stock Exchange (PSE), all of
which are currently recognized under Alaska®™s exchange listing
exemption. CBOE®"s criteria for listing securities for trading are
equal or superior to the <criteria of other exchanges already
recognized under the statute.

Since February 1973, the CBOE has been registered as a national
securities exchange under Section 6 of the Exchange Act of 1934,
as amended. Until recently, CBOE has listed and traded only
standardized put and call options. (Such options are exempt from
registration under Alaska®s ™"equal rank™ exemption because the
securities underlying such options are listed and traded on the
NYSE and the AMEX.)

On October 19, 1990, the Securities and Exchange Commission
approved rules allowing the CBOE to list and trade stocks, warrants
and other securities instruments. After reviewing CBOE®"s listing
criteria, regulatory functions, and proposed securities for

listing, an Ad Hoc Marketplace Committee of the North American
Securities Administrators Association (NASAA) issued a report at
its April 1991 conference recommending that the states accord CBOE
a marketplace exemption.



Pursuant to legislative or administrative action, new products
listed on CBOE are currently exempt from registration 1in 22
states. Five states, including Alaska, have legislation or
rules pending to afford such recognition. An additional 16
states have assured CBOE of recognition after the issuance of
a favorable NASAA Report, which as noted above, was released
in April.

It should be noted that recognizing CBOE is not likely to have
an adverse effect on state revenue. IT a security 1is
qualified to list on CBOE and CBOE does not have the necessary
exchange listing exemptions, the security would most likely
be listed on the AMEX or another recognized exchange and.-

therefore, would not be required to register in Alaska.
However, another aspect of the pending bills could positively
impact state revenues - the amendments granting the

department of regulation authority to establish registration
fees, which we wunderstand have not been adjusted since the
1950°s.

ALl in all, HB210 will promote uniformity among the states
in the regulation of securities and will benefit state
revenues by allowing registration fees to be adjusted to
reflect the cost of the state®s regulatory function.

We, therefore, respectfully request that you and you
colleagues favorably act on this bill prior to the May
recess. If you have any questions, please contact me at (312)
786-7502.

Sincerely,

Nancy R. Crossman
First Vice President and
General Counsel

cc: Lawrence P. Carroll
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WALTERJ. HICKEL, GOVERNOR

ey
DEPARTMENT OF COMMERCE &
ECONOMIC DEVELOPMENT RQ BOXD

JUNEAU ALASKA 998110800
OFFICE OF THE COMMISSIONER / PHONE: (907) 4652500

April 26, 1991

The Honorable Dave Donley
Chairman, House Judiciary

Commi ttee
Room 122, Capitol
Pouch V

Juneau, AK 99811
Dear Representative Donley:
Re: HB 210, Amending the Alaska Securities Act

The House Judiciary Committee has before it House Bill 210, amending
the Alaska Securities Act. Please be advised that the department
would very much appreciate the committee®s consideration and hearing
on this bill. The legislation will permit the Division of Banking
and Securities to revise securities fees which have not been modi-
fied since enactment of the Securities Act in 1955. In addition,
the bill grants exemption from registration for certain securities
listed on the National Automatic Quotation System (NASDAQ), as well
as certain securities listed on the Chicago Board Options Exchange.
These new exemptions are allowable in many jurisdictions and are
needed to bring us mainstream with our fellow regulators.

This is a unique opportunity where industry is, in fact, supporting
legislation which will result in increased fees and put us back in
the middle of the road for securities regulation. This is important
for us, and we would.appreciate your consideration.

Sincarejy,

Larry 0. Galloway
Assistant Commissioner

LOG/LPC/jc4667q
042691b
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Nan,cYaL. Nielsen

Assistant Corporato Secretary
The GiayBad
LaSalle at Van Buren
\N\JfChange Chicago, llinois 60605 312 786-7466

May 3, 1991
Federal Express
Dave Donley Representative Max F. Gruenberg, Jr.
Chairman Vice Chairman
House Judiciary Committee House Judiciary Committee
State Capitol State Capitol
P.O. Box V P.O. Box V
Juneau, AK 99811 Juneau, AK 99811

Re: House Bill 210
Gentlemen:

We understand that a hearing on the House Bill 210 is scheduled for Wednesday, May
8, 1991. In connection with the hearing, we thought you might be interested in the
enclosed report of the Ad Hoc Marketplace Committee of the North American
Securities Administrators Association. The Committee conducted a due diligence study
of the Chicago Board Options Exchange, the results of which are summarized in the
report. As noted in Nancy Crossman's letter of April 26th, the Report, which
recommended that the states accord CBOE a marketplace exemption, was delivered at
the April NASAA Conference.

Sincerely

fa™a-y X -

Nancy L. Nielsen
Assistant Corporate Secretary

cc: Hayden Kaden, Esquire w/enclosure
Lawrence P. Carroll
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TO:  NASAA 8Board of Directors
NASAA

FROM  Ad Hoc Marketplace Committee
DATE: March 8, 1991
RE:  CBCOE Exemption Request
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SUMMARY OF CBOE REGULATORY AND LEGAL FUNCTIONS

The following memoranda provide profiles of the regulatory, legal
and enforcement programs of the Chicago Board Options Exchange
("Exchange*1 or "CBOE"™) , primarily as these programs relate to the
disciplinary process.

REGULATORY STRUCTURE

The Exchange is a self-regulatory organization ("SR0"), subject to
the oversight authority of the Securities and Exchange Commission
(="SEC") . The Exchange is responsible to enforce compliance by its
members with SEC rules, provisions of the Securities Exchange Act
of 1934 (the "Act"), Federal Reserve Board credit requirements, and
the rules of the Exchange. The Regulatory Services Division, which
is separate from the Legal Division, performs the surveillance,
examination and 1investigative functions of the self-regulatory
process. The Division also plays a vital role in the development
of new, and the modification of existing, rules and policies to
ensure reasonable and effective regulation of the options markets.

When it is the Division"s belief that probable cause exists for
determining that a violation of Exchange or other relevant rules
has occurred, the Division presents a written case to the Business
Conduct Committee ("BCC"), along with a recommendation that a
Statement of Charges, or some lesser action, be authorized by the
BCC. Should the BCC authorize Charges, the Division supports the
efforts of the Legal Division®s Office of Enforcement 1in 1its
settlement negotiations, and generally acts as the expert witness
for the Enforcement staff in a hearing.

Both the Regulatory Services Division and the Office of Enforcement
are subject to routine inspections by the SEC"s Division of Market
Regulation, which oversees Exchange effectiveness as an SRO. The
SEC staff review and comment upon the procedures wused in the
regulatory and enforcement process, as well as the results of cases
brought before the BCC.



There are four departments 1in the Regulatory Services Division.
The breakdown of the regulatory areas, by function and personnel 1is
as follows:

REGULATORY SERVICES DIVISION - DEPARTMENT OF FINANCIAL COMPLIANCE

The Department of Financial Compliance is responsible for enforcing
the financial, margin, books and records requirements of the SEC,
Federal Reserve Board and the Exchange, with respect to those
broker-dealers for which CBOE is the designated examining authority
("DEA™). This is accomplished through financial monitoring,
routine examinations and special 1investigations.

The financial monitoring program includes a daily net capital
computation for clearing members, to insure that the net capital 1is
sufficient to meet SEC and Exchange minimum requirements. The
Department also monitors deficit market maker accounts to determine
that appropriate notification has been received or liquidation 1is
proceeding. The Department reviews on a monthly basis, the
financial statements and net capital computations (the FOCUS
Report) submitted by members subject to the SEC net capital rule.
Additionally, the Department reviews the haircut methodologies used
by member firms and monitors the risk analysis procedures of market
maker clearing firms.

The Department conducts routine annual examinations which focus on
the following areas: net capital, status of the books and records,
customer protection, margin, financial reporting, proprietary
trading, risk control and operational efficiency. Additional
inspections are performed if problems arise at a particular firm.
The Department conducts joint examinations with the NYSE and
cooperates with the CME and CBOT in their exam programs. The
Department also conducts exams on a contract basis for other SRO"s
which have no examining authority.

The Department works with staff members of the SEC and Federal
Reserve Board to interpret and develop financial regulations and to
seek relief where appropriate. Interpretive advice is provided to
members and non-members on a regular basis.

The Department provides input to the Exchange®s Clearing Procedures
Committee and provides support for the administration of the
Business Conduct Committee. It also participates in the Securities
Industry Association®"s Net Capital Committee and Credit Division,
and the Intermarket Financial Surveillance Group, which 1includes
all U.S. securities and commodities exchanges.

REGULATORY SERVICES DIVISION - DEPARTMENT OF COMPLIANCE

The Department of Compliance is responsible for monitoring
adherence to sales practice rules by member firms and their
associated persons. The Department®"s main tasks in enforcing the
sales practice rules (set forth in Chapter 9 of the Exchange®s
rules) are as follows:



Ensure sales practice compliance by conducting periodic
examinations of main and branch offices of member firms for whom
CBOE is the Designated Options Examining Authority ("DOEA"™). CBOE
is one of four authorized DOEA's.

Participate in the Options Self-Regulatory Council, to allocate
sales practice regulatory responsibilities among self-regulatory
organizations, and to insure uniform sales practice rules.

Conduct sales practice investigations of member firms and persons
associated with member firms, including investigations initiated by
complaints, matters discovered during examinations, referrals, and

notifications of terminations and claims (i.e., u-5, RE-3
notifications). Major areas of concern are unsuitable
recommendations, inappropriate risk disclosure, unauthorized

trading, improper use of discretion, excessive trading, lack of
supervision.

Ensure compliance with rules relating to options communications,
including sales literature, advertising, and option ™“program"
descriptions. The function includes the review of sales literature
as well as providing informal guidance to member Tfirms and their
associated persons.

Participate in development of appropriate examinations to assure
minimum level of competency of registered representatives,
including development and maintenance of examination Series 4, 5,
7, 8, 15.

Provide informal interpretive advice to member firms on rules
compliance, including assistance in devising appropriate
supervisory structures and compliance with Exchange rules and
provisions of the Act.

REGULATORY SERVICES DIVISION - DEPARTMENT OF MARKET SURVEILLANCE

The purpose of the Department of Market Surveillance is to detect
virtually all types of trading-related violations, both on and off
the floor, including 1improper activity involving related market
places. Major areas of effort are discussed below.

Stock and option activity are compared and evaluated to detect
stock\option manipulation, notably capping, pegging and
manipulation, as well as to detect possible front-running. Trading
of 1index options, index futures and stock program trades are
monitored to detect potential manipulation or misuse of non-public
information.

Trading-floor related abuses which are monitored include, but are
not limited to, pre-arranged trading, abuse of error accounts,
marking, failure to adhere to market-maker obligations, market-
makers entering orders from off-floor, book executions of firm and
market-maker orders, dual representation of orders/market-maker in



crowd while floor broker representing order, joint account
participants trading with the joint accounts, and improper use of
adjustments.

The Department examines significant activity in customer, firm and
market-maker accounts prior to important news announcements in
order to detect possible insider trading. As most such suspicious
activity occurs 1in customer accounts, such activity 1is generally
referred to the SEC for further review.

Most types of potential violations are referred to the Department
of Market Regulation for formal investigation. However, the
Department has complete responsibility for detection and
presentation to the Committee of position limit, exercise limit,
and index exercise advice violations. In addition, the department
spearheaded development, and is responsible for administration, of
a recently adopted summary fine program for Tfailure to record
accurate times of trades or failure to submit trades to price
reporting. The Department will present egregious and recidivist
violations to the Committee.

In addition to 1its violation-detection role, The Department
provides staff support to the Exemption Committee, administers the
customer index hedge -exemption program, and helps administer
registration of joint accounts, including RAES group accounts.
Furthermore, the Department, along with the Systems Division,
continues to develop new computer applications to increase
efficiency and effectiveness.

The Department also provides the Exchange representation to the
Intermarket Surveillance Group.

REGULATORY SERVICES DIVISION - DEPARTMENT OF MARKET REGULATION

The Department of Market Regulation investigates all regulatory
complaints and referrals relating to possible violations of rules
concerning conduct of business on the trading floor including the
following: complaints and/or referrals from individual members,
member firms, customers, the SEC, other self-regulatory
organizations, Exchange employees and floor officials.

Complaints and referrals are investigated by the use, as
appropriate, of document review, interviews of witnesses, and
analysis of data.

The primary areas of concern are noted above in the discussion of
market surveillance functions concerning trading floor related
abuses.

The Department also performs the following functions:

Provides informal rule interpretations to members, the public and
Exchange staff.



Acts as primary support to the Equity Floor Procedure and Floor
Officials Committees.

Prepares educational materials concerning rules which are used to
introduce new rules and interpret existing rules.

Prepares tests and study guide materials for the New Member
Orientation Program.



LEGAL AND MEMBERSHIP DIVISION

Counsel to the Business Conduct Committee is provided by the Legal
and Enforcement Departments. The Legal Division, which 1is headed
by the General Counsel, 1is divided into four departments which
perform the following functions.

1. Corporate

General Provides legal counsel regarding corporate
matters. Includes drafting or reviewing
contracts and agreements. Advising on new
products, procedures and policies with
emphasis on overcoming Jlegal obstacles and
avoiding placing the Exchange at risk of
litigation.

Regulatory - Formulates, drafts and files rule changes with
SEC. Issues regulatory bulletin and oversees
circulars distributed to membership. Monitors
and comments on applications and rule changes
proposed by other exchanges. Advises and
assists other departments regarding
interpretations of rules and other matters.

Committees Provides general support including attendance
at meetings and advising on proposed actions.

Stock List Processes and approves listing applications.
Interprets equity rules. Seeks to obtain
exchange exemptions from state securities
commissioners.

Appeals and

Litigation - Represents Exchange committees or other bodies
at appeals hearings and represents the
Exchange 1in arbitration matters. Engages and
works with outside counsel on litigation
matters.

2. Enforcement

General Prepares statements of charges authorized by
Business Conduct Committee and handles all
such cases to their <conclusion. Includes
negotiating with all respondents, preparing
settlement offers, and representing the

Exchange at hearings and on appeal.

Prepares summaries of completed cases for
dissemination.



3.

4.

Arbitration
andAppeals

Membership
General -

Office of
Secretary

Administers Exchange®s arbitration facility

which 1is available to members, member firms,
associated persons, and public customers.
Determines whether matters qualify for
arbitration, selects arbitration panels, and
prepares written decisions. Performs similar
functions for appeals of Exchange actions by
members or member organizations.

Handles applications for membership, changes
in status, and other matters. Administers the
seat sale market and operates the Members
Library.

Records minutes of board and executive
meetings and carries out other duties of the
Secretary of the Exchange.
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as State Legislature
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| "USE COMMITTEE REPCHT1
[()76)1te Referred: March 25, 1991 FURTHER REFERRALS: Finance
Date of Committee Action: Fv o - Vv
The JUDICIARY Committee considered: HB 210
HOUSE BILL NO. 210 REGISTRATION OF SECURITIES
"An Act amending the Alaska Securities Act of 1959 to allow fees related to registration to be established by

regulation, to provide for registration, examination, and other procedures that avoid duplication, and to provide
for exemption from registration for certain securities."

RECOMMENDATIONS: [ ] the same title
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[ ] have attached amendments(s)

£<] do pass
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DEPARTMENT OF LAW

CRIMINAL DIVISION

March 29, 1991

APR -, Aw:

The Honorable Pat Carney and Georgianna Lincoln
Co-Chairmen

Health, Education, & Social Services Committee
Alaska House of Representatives

P.O. Box V

Juneau, Alaska 99811

Re: HB 224 (An act relating to population management in the state
correctional system)

Dear- Representatives Carney and Lincoln,

I am writing to you in my role as counsel to the Alaska
Department of Corrections on behalf of the Administration regarding
HB 224. This bill, which deals with a proposed short-term solution
to prison crowding in Alaska, has been referred to the" House HESS

Committee for a hearing.

On-behalf of the Administration, | respectfully request
that you set the bill on for a hearing before your committee. To
assist you and the members of your committee in better understand—
ing HB 224, | have prepared and enclosed a sectional analysis or
the bill as well as a flow chart which displays how the provisions
of the bill will be implemented. While the concept of HB 224 1is
relatively simple, the mechanics of the bill are a bit complicated;
thus 1 look forward to testifying before the committee to explain
its provisions.

In addition, I have enclosed a proposed amendment to HB
224 which the Administration respectfully requests that vyou
consider at the time that HB 224 1is calendared for a hearing. The
proposed amendment 1is self-explanatory, and 1is addressed in the

sectional analysis.

'‘D.0.L. 3-trrrf



The Honorable Pat Carney and Georgianna Lincoln March 29, 1991
Page 2

Thank you for your anticipated response to this request
to calendar HB 224 for a hearing.

Very truly yours

CHARLES E. COLE
ATTORNEY GENERAL

Assistant Attorney General

Enclosures

cc: Commissioner Lloyd Hames (w/enclosures)
Commissioner Richard Burton (w/enclosures)
Malcolm Roberts (w/enclosures) j
Bruce Kendall (w/enclosures)
Jeff Bush (w/enclosures)
Alaska Sentencing Commission (w/enclosures)

MJS:mm-047



C7P H WALTER J HOKA, GOVERNCR

Vi/ REPC'Y TO:

DEPARTMENT OF LAW 4

CRIMINAL DIVISION

SEP 23 1991
September 18, 1991

The Honorable Dave Donley

Chairman House Judiciary Committee
Alaska House of Representatives
3111 C Street, Suite 450
Anchorage, Alaska 99503

Re: CS for HB 224 (HESS) (An Act Relating to Sentencing and
Population Management in the State Correctional System)

Dear Representative Donley,

I am writing to you in my role as counsel to the Alaska
Department of Corrections on behalf of the Administration regarding
CS for HB 224 (HESS). This bill, which deals with a proposed
short-term solution to prison crowding in Alaska, passed out of the
HESS committee last session, and is awaiting action by the
Judiciary committee next session.

I am writing you at this time to request an opportunity
to meet with you sometime in the next several weeks to discuss the
bill and 1its importance to the state. I believe that an oppor—
tunity to discuss the bill outside the pressures of an ongoing
legislative session will enable you to better understand the bill
and the reasons why the Administration is seeking its passage. It
would also provide an opportunity for me to respond to the Note in
the June 1991 issue of the Alaska Law Review, which argues against
passage of CSHB 224.

As you may already be aware, | have served as counsel for
the state in the prisoner class action suit, Cleary v. Smith since
the case was filed in 1981. CSHB 224 (HESS) 1is one approach to
responding to the problem of prison crowding, and the state is
obligated to seek its approval by the legislature under the Final

Settlement Agreement and Order in Cleary. |If agreeable with you,
Philip Volland,, plaintiffs “counsel in the Clearv case, would also
like to participate 1in the meeting. Mr. Volland and 1 are

available to meet with you, at your convenience, except for the two
week period beginning October 7th.

To assist you and the members of your staff in better
understanding CSHB 224, 1 have prepared and enclosed a sectional
analysis of the bill as well as a flow chart which displays how the



provisions of the bill will be implemented. While the concept of
CSHB 224 is relatively simple, the mechanics cf the bill are a bit
complicated; thus | look forward to explaining its provisions to

you 1in person.

Thank you for your attention on this matter. I look
forward to hearing from you soon.

Very truly yours

CHARLES E. COLE
ATTORNEY GENERAL

By:
Assistant Attorney General

Enclosures

cc: Philip Volland
Jeff Bush
Bruce Geraghty
Commissioner Lloyd Hames



SECTIONAL ANALYSIS FOR AN ACT
RELATING TO POPULATION
MANAGEMENT IN THE STATE

CORRECTIONAL SYSTEM (HB 224)

Introduction

This Act 1is a recognition of the wuniversal view of
corrections experts that a correctional system cannot adequately
function when every prison bed is full. When all areas of
correctional facilities designed for housing prisoners are fTull,
violence is much more likely to occur, and correctional
administrators have no flexibility to respond to the ever-changing
demands of a growing prison population. Rehabilitative resources
are stretched too thin to effectively!fulfill their purpose of
reforming offenders; and the public safety 1is thus adversely
affected upon the release of prisoners from a crowded correctional
systenm.

Because the prison population in Alaska is continuing to
increase, this Act represents an effort to provide short ternm
assistance in managing the prison population during overcrowding
emergencies while more long term solutions to prison crowding can
be explored by the legislative and executive branches of
government. Recommendations that will address this problem in a
more comprehensive way are anticipated to come from the Alaska
Sentencing Commission over the next few years.

Under this Act, when the prison population in the
correctional system exceeds its maximum capacity for an extended

period, the Commission must notify the governor and parole board,



and certain offenders not otherwise eligible for parole become
eligible after serving at least half their sentences. If the
parole board, after careful scrutiny, deems such a prisoner a safe
risk to the public, then he or she may be released on discretionary
parole subject to supervision by a parole officer and conditions
set by the board.

If the correctional system has not been provided adequate
relief such that the prison, population has dropped below its
maximum capacity within 120 days of the notification to the
governor, then certain low risk offenders within 120 days of their
release date would be released early into supervised probation or

parole.

This two step proposal 1is similar to ones utilized in a
number of states with prison crowding problems. Following 1is a

brief analysis of each section of the bill.

Section 1. Legislative Findings And Purpose.

This section is a statement of the purpose of the bill:
to manage the population in state correctional facilities so as to
better enable state correctional officials to achieve the dual
constitutional goals of reformation of the offender and protection
of the public. See. Alaska Constitution, Art. I, 8 12.

Those offenders affected by this Act are deemed to
present a lesser risk to the public than those whose release are

not affected.



Section 2. AS 12.55.125(9g),

This section <cross references the provisions which
provide the authority for special discretionary parole and early

release of eligible prisoners when crowding conditions persist.

Section 3 & 4. AS 33 .16 .090 fb) ? AS 33.16.09(HcK

These sections <cross reference the provision which
provides-that after prolonged prison crowding conditions, a limited
exception may be made to the general vrule that presumptively

sentenced prisoners are not eligible for parole.

Section 5. AS 33.16.100(c).
This section does the same thing as sections 3 and 4;
and, in addition, makes two technical amendments to better clarify

existing law.

Section 6. AS 33.25.010 - 33.25.090. Prison Population Management
Act.

This"section adds a new chapter to Title 33 in Alaska’'s
statutes. The sections 1in this <chapter provide the statutory
scheme to help manage Alaska®s prison population when overcrowding
conditions persist. A brief analysis of each section and its

intent follows:



CHAPTER 25. PRISON POPULATION MANAGEMENT ACT

Section 33.25.010. Capacity of Correctional System.
»

This section requires the commissioner of corrections to
adopt regulations under the Administrative Procedure Act (AS 44.62)
specifying the maximum capacity of each state correctional facility
and of the correctional system. The term "maximum capacity" is
defined -in proposed AS 33.25.910(5) as the maximum number of
prisoners that can be accommodated in areas of a correctional
facility designed for the general housing of prisoners. This
excludes temporary holding areas. The commissioner will utilize
generally accepted principles of correctional management in setting
the maximum capacities including such factors as square footage in
common and living areas, time out of living units, inmate/staff
ratios, physical plant limitations, custody levels of inmates, and

program resources. These factors are set out in the Final

Settlement Agreement and Order in Clearv v. Smith. 3AN-81-5274 Civ.

Section 33.25.020. Duties of the Commissioner.

This section sets out the duties of the commissioner so
as to implement the provisions of this chapter. If the average
daily prisoner population exceeds the maximum capacity of the

system for a 30-day period, the commissioner is required to notify

the governor and parole board; prepare a list of prisoners who
would be eligible for special discretionary parole under
AS 33.25.030; and explore alternatives for reducing prison



crowding, including increasing the maximum capacity, with executive
and legislative branch leaders.

Under subsection (b), if the population continues to
exceed the maximum capacity, the prisoners on the list become
eligible for special discretionary parole, and the commissioner
must notify the prisoners of their eligibility.

Under subsection (c), if the provisions regarding special
discretionary parole are implemented, and the prison population
nonetheless continues to exceed maximum capacity, the commissioner
shall again notify the governor and parole board and immediately
prepare a list of prisoners eligible for early release under
AS 33.25.070. '

If the early release of prisoners into supervised
probation or parole under AS 33.25.050 does not reduce the prison
population below maximum capacity, then the commissioner is
obliged to again perform the duties relating to special
discretionary parole consideration.

Finally, subsection (d) provides that this statutory
population management tool (i.e., special discretionary parole
consideration and early release) may not be wutilized and the
relevant time periods begin to run anew if the prison population

falls below maximum capacity during certain relevant time periods.

Section 33.25.030. Special Discretionary Parole Eligibility.
This section sets out actual periods of eligibility and

eligibility requirements for special discretionary parole for



classes of prisoners set out in AS 33.25.040.
Subsection (b) recognizes the due process' right of a

prisoner to retain his or her parole eligibility once it is

achieved, even if the prison population falls below maximum
capacity. Subsection (c) provides that, notwithstanding other
provisions, no prisoner will become eligible for special

discretionary parole if, at the time prisoners would otherwise

become eligible, the commissioner determines that the maximum

capacity of the prison system will be increased within the next 45
days such that it will exceed the prison population.
Section 33.25.040. Classes of Prisoners Eligible for Special

Discretionary Parole.

A state prisoner who has not previously been revoked
after being released on special discretionary parole or early
release under this chapter is eligible for special discretionary
parole when prison crowding conditions warrant, if the prisoner is
serving a sentence of at least 181 days (minimum eligibility for
parole under- AS 33.16.090(a)) for a crime other than an
unclassified or A Felony under AS 11, an equivalent offense under
Alaska's former criminal code, or certain serious class B felonies
(any B felony against a person under AS 11.41, arson in the second
degree, criminal mischief in the first degree, and attempt or
solicitation to commit a class A felony offense); and the prisoner
is not otherwise eligible for parole due to the service of a

presumptive sentence.

The <critical element in this section which serves to

6



protect the public, in addition to excluding the most serious
felons, is that a prisoner eligible for special discretionary
parole may not be released on parole unless the parole board
determines, with reasonable probability, that the prisoner will not
violate the law or otherwise pose a threat to the public.
AS 33.16.100(a). This provision along with AS 33.25.030 provides
the opportunity, after prison crowding conditio.,s persist, for
certain less serious felons who have served one half of their
sentences and who are not otherwise eligible for parole, and who
have demonstrated a strong commitment toward rehabilitation, to be
considered for discretionary parole.

{

Section 33.25.050 Earlv Release And Probation or Parole
Supervision.

Subsection (a) requires the commissioner to release early
each prisoner eligible under AS 33.25.070 into supervised probation
or parole iif crowding conditions still exist 120 days after
eligible prisoners have been considered for special discretionary
parole. A prisoner may not be released early until he or she
agrees in writing to follow the conditions of behavior required
while on supervision*

Subsection (b) dictates whether a person released early
is to be under parole or probation supervision. Each prisoner
released early will be under either parole or probation supervision
except for a prisoner who has less than 10 days remaining to serve
on a sentence at the time of early release, and who is not subject
to probation or parole after the term of incarceration. Such a

7



prisoner requires no supervision upon release.
Subsection (c) makes clear that the prohibition in
AS 12.55.090(c) against probation lasting more than five years does

not apply to a prisoner released early under (a) of this section.

Section AS 33.25.060. Violation of Conditions of Earlv Release.

This section provides authority for a court to revoke the
probation resulting from early release and the probation following
early release, if a prisoner on early release violates a law or
condition of probation. The same authority is provided to the
parole board for a prisoner on parole resulting from early release.

|
Section 33.25.070. Prisoners Eligible for Early Release.

This section lists seven requirements that must be met
for a prisoner to be released early under As 33.25.050. Ai in AS
33.25.040 (eligibility for special discretionary parole), the most
serious offenders are not eligible for early release. The seven
requirements are self-explanatory and are aimed at releasing early
only those prisoners who have served at least one-half of their
period of confinement, are least likely to endanger the public and

who are very close to the end of their sentences.

Section 33.25.080. Limitation on Civil Action.
This section prohibits anyone from bringing a civil
action against the state or a state employee for failure to comply

with any of the time limits established in this chapter. If this



Act is adopted, it is possible that time pressures caused by prison
crowding and an effort to safeguard the public while complying with
the provisions in this chapter may result in missing certain time

frames. No liability will flow from such an occurrence.

Section 33.25.900. Definitions.

This section defines the terms in AS 33.25.

Section 7,

With the Administration®s proposed amendment, this
section provides Tfor this chapter to be repealed in four years.
This sunset provision is a recognition tkat the relief provided to
prison crowding by this chapter is a short-term emergency measure
that should no longer be needed after the comprehensive
recommendations of the Alaska Sentencing Commission (AS 44.19.561 -
- 44.19.577) are presented to the legislature, and long-term

solutions to prison crowding are implemented.

Section 8. Immediate Effective Date,.

This section provides for an immediate effective date for

this Act.
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The Honorable Dave Donley

Chairman House Judiciary Committee
Alaska House of Representatives
P.0. Box V

Juneau, Alaska 99811

Re: CS for HB 224 (HESS) (An Act Relating to Sentencing and
Population Management in the State Correctional System)

Dear Representative Donley,

I am writing to you in my role as counsel to the Alaska
Department of Corrections on behalf of the Administration regarding
CS for HB 224 (HESS). This bill, which deals with a proposed
short-term solution to prison crowding in Alaska, passed out of the
HESS committee last session, and is awaiting action by the
Judiciary committee.

On behalf of the Administration, | respectfully request
that you set the bill on for a hearing before your committee. To
assist you and the members of your committee in better understand—
ing CS for HB 224 (HESS), | have prepared and enclosed a sectional
analysis of the bill as well as a flow chart which displays how the
provisions of the bill will be implemented. While the concept of
CSHB 224 is relatively simple, the mechanics of the bill are a bit
complicated; thus 1 look forward to testifying before the committee
to explain its provisions.



January 22, 1992
Page 2

Thank you for your attention on this matter. I look
forward to hearing from you soon.

Very truly yours,

CHARLES E. COLL
ATTORNEY GENERAL

Assistant Attorney General

Enclosures
MJS/sT
cc: Deborah Behr

Paul Fuhs (w/ enclosures)
Diane Schenker (w/ enclosures)
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SECTIONAL ANALYSIS FOR AN ACT
RELATING TO POPULATION
MANAGEMENT IN THE STATE

CORRECTIONAL SYSTEM CSHB 224 CHESSH
Introduction

This Act 1is a recognition of the universal view of
corrections experts that a correctional system cannot adequately
function when every prison bed 1is full. When all areas of
correctional facilities designed for housing prisoners are full,
violence is much more likely to occur, and correctional
administrators have no flexibility to respond to the ever-changing
demands of a growing prison population. Rehabilitative resources
are stretched too thin to effectively fulfill their purpose of
reforming offenders; and the public safety 1is thus adversely
affected upon the release of prisoners from a crowded correctional
system.

Because the prison population in Alaska is continuing to
increase, this Act represents an effort to provide short term
assistance in managing the prison population while more long terra
solutions to prison crowding can be explored by the legislative and
executive branches of government. Recommendations that will
address this problem in a more comprehensive way are anticipated to
come from the Alaska Sentencing Commission over the next few years.

Under this Act, when the prison population 1in the
correctional system exceeds its maximum capacity for an extended

period, the Commissioner must notify the governor and parole board,

and certain offenders not otherwise eligible for parole become



eligible after serving at least half their sentences. IT the
parole board, after careful scrutiny, deems such a prisoner a safe
risk to the public, then he or she may be released on discretionary
parole subject to supervision by a parole officer and conditions
set by the board.

If the correctional system has not been provided adequate
relief such that the prison population has dropped below 1its
maximum capacity within 120 days of the notification to the
governor, then certain low risk offenders within 120 days of their
release date would be released early into supervised probation or
parole. Among those released, offenders with 30 days or longer
remaining to serve on their sentences would be required to reside
at a community residential center.

This two step proposal is similar to ones utilized in a
number of states with prison crowding problems. Following 1is a

brief analysis of each section of the bill.

Section 1. Legislative Findings And Purpose.

This section is a statement of the purpose of the bill:
to manage the population in state correctional facilities so as to
better enable state correctional officials to achieve the dual
constitutional goals of reformation of the offender and protection
of the public. See. Alaska Constitution, Art. 1, 8 12.

Those offenders affected by this Act are deemed to
present a lesser risk to the public than those whose release are

not affected.



This section also acknowledges that the legislature views
this Act as an extraordinary remedy to reduce prison crowding which
should only be utilized after the commissioner of corrections has

exhausted all available options to address the problem.

Section 2. AS 12.55.125 (qgK

This section <cross references the provisions which
provide the authority for special discretionary parole and early
release of eligible prisoners when crowding conditions persist.
Section 3 & 4. AS 33.16.090(b); AS 33.16.090(cK

These sections <cross reference the provision which
provides that after prolonged prison crowding conditions, a limited
exception may be made to the general rule that presumptively

sentenced prisoners are not eligible for parole.

Section 5. AS 33.16.100Cc).

This section does the same thing as sections 3 and 4;

and, in addition, makes a technical amendment to better clarify

existing law.

Section 6. AS 33.22.010 - 33.22.080. Prison Population Management
Act..

This section adds a new chapter to title 33 in Alaska’'s
stcitutes. The sections 1in this chapter provide the statutory
scheme to help manage Alaska®s prison population when overcrowding
conditions persist. A brief analysis of each section and its

3



intent follows:

CHAPTER 22. PRISON POPULATION MANAGEMENT ACT

Section 33.22.010. Capacity of Correctional System.

This section requires the commissioner of corrections to
adopt regulations under the Administrative Procedure Act (AS 44.62)
specifying the maximum capacity of each state correctional facility
and of the correctional systenm. The term TMaximum capacity" is
defined 1in proposed AS 33.22.910(6) as the maximum number of
prisoners that can be accommodated 1in areas of a correctional
facility designed for the general housing of prisoners. This
excludes temporary holding areas. The commissioner will utilize
generally accepted principles of correctional management in setting
the maximum capacities including such factors as square footage in
common and living areas, time out of living units, 1inmate/staff
ratios, physical plant limitations, custody levels of inmates, and
program resources. These factors are set out in the Final

Settlement Agreement and Order in Cleary v. Smith. 3AN-81-5274 Civ.

Section 33.22.020. Duties of the Commissioner.

This section sets out the duties of the commissioner so
as to implement the provisions of this chapter. IT the average
daily prisoner population exceeds the maximum capacity of the
system for a 30-day period, the commissioner is required to notify
the governor and parole board; prepare a list of prisoners who

would be eligible for special discretionary parole under AS



33.22.030; and explore alternatives for reducing prison crowding,
including 1increasing the maximum capacity, with executive and
legislative branch leaders.

Under subsection (b), if the population continues to
exceed the maximum capacity, the prisoners on the 1list become
eligible for special discretionary parole, and the commissioner
must notify the prisoners of their eligibility.

Under subsection (c) , if the provisions regarding special
discretionary parole are implemented, and the prison population
nonetheless continues to exceed maximum capacity, the commissioner
shall again notify the governor and parole board and immediately
prepare a list of prisoners eligible for early release under AS
33.22.070.

IT the <early release of prisoners 1into supervised
probation or parole under AS 33.22.050 does not reduce the prison
population below maximum capacity, then the commissioner is obliged
to again perform the duties relating to special discretionary
parole consideration..

Finally, subsection (d) provides that this statutory
population management tool (i.e., special discretionary parole
consideration and early release) may not be utilized and the
relevant time periods begin to run anew if the prison population

falls below maximum capacity during certain relevant time periods.

Section 33.22.030. Special Discretionary Parole Eligibility.

This section sets out actual periods of eligibility and



eligibility requirements for special discretionary parole for
classes of prisoners set out in AS 33.22.040.

Subsection (b) recognizes the due process right of a
prisoner to retain his or her parole eligibility once it 1is
achieved, even if the prison population falls below maximum
capacity. Subsection (c¢) provides that, notwithstanding other
provisions, no prisoner will become eligible for special
discretionary parole 1if, at the time prisoners would otherwise
become eligible, the commissioner determines that the maximum

capacity of the prison system will be increased within the next 45

days such the it will exceed the prison population.

Section 33.22.040. Classes of Prisoners Eligible for Special
Discretionary Parole.

A state prisoner whose special discretionary parole or
early release under this chapter has not previously been revoked is
eligible for special discretionary parole when prison crowding
conditions warrant, 1if the prisoner 1is serving a sentence of at
least 181 days " (minimum eligibility for parole under
AS 33.16.090(a)) for a crime other than an unclassified or A Felony
under AS 11, an equivalent offense under Alaskals former criminal
code, or certain serious class B felonies (any B felony against a
person under AS 11.41, arson 1in the second degree, criminal
mischief in the first degree, and attempt or solicitation to commit
a class A felony offense); and the prisoner is not otherwise
eligible for parole due to the service of a presumptive sentence.

The critical element in this section which serves to



protect the public, in addition to excluding the most serious
felons, is that a prisoner eligible for special discretionary
parole may not be released on parole unless the parole board
determines, with reasonable probability, that the prisoner will not
violate the lav; or otherwise pose a threat to the public.
AS 33.16.100(a). This provision along with AS 33.22.030 provides
the opportunity, after prison crowding conditions persist, for
certain less serious felons who have served one half of their
sentences and who are not otherwise eligible for parole, and who
have demonstrated a strong commitment toward rehabilitation, to be

considered for discretionary parole.

Section 33.22.050 Early Release And Probation or Parole
Supervision.

Subsection (a) requires the commissioner to release early
each prisoner eligible under AS 33.22.070 into supervised probation
or parole if <crowding conditions stil-l1 exist 120 days after
eligible prisoners have been considered for special discretionary
parole. A prisoner may not be released early until he or she
agrees in writing to follow the conditions of behavior required
while on supervision.

Subsection (b) dictates whether a person released early
is to be under parole or probation supervision. Each prisoner
released early will be under either parole or probation supervision
except for a prisoner who has less than 10 days remaining to serve
on a sentence at the time of early release, and who is not subject

to probation or parole after the term of incarceration. Such a



prisoner requires no supervision upon release.

Subsection (¢) provides that prisoners released early
into supervised probation or parole, who have 30 days or longer
remaining to serve on their sentences, are required to reside at a
community residential center. If insufficient space exists at
community residential centers to accomodate all,of these prisoners,
the commissioner shall determine which prisoners shall reside at a
center considering factors related to the protection of. the public
and cost-effective use of resources.

Subsection (d) provides, similar to AS 33.22.030(c), that
notwithstanding other provisions, no prisoner may be released early
if, at the time prisoners would otherwise become eligible for
release, the commissioner determines that the maximum capacity of
the prison system will be increased within the next 45 days such
the it will exceed the prison population.

Subsection (e) makes <clear that the prohibition in
AS 12.55.090(c) against probation lasting more than five years does

not apply to a prisoner released early under (a) of this section.

Section 33.22.060. Violation of Conditions of Early Release.
This section provides authority for a court to revoke the
probation resulting from early release and the probation following
early release, if a prisoner on early release violates a law or
condition of probation. The same authority is provided to the

parole board for a prisoner on parole resulting from early release.



Section 33.22.070. Prisoners Eligible for Early Release.

This section lists six requirements that must be met for
a prisoner to be released early under AS 33.22.050. As in AS
33.22.040 (eligibility for special discretionary parole), the most
serious offenders are not eligible for early release. The six
requirements are self-explanatory and are aimed at releasing early
only those prisoners who have served at least one-half of their
period of confinement, are least likely to endanger the"public and

are very close to the end of their sentences.

Section 33.22.080. Limitation on Civil Action.

This section prohibits anyone from bringing a civil
action against the state or a state employee for failure to comply
with any of the time limits established in this chapter. If this
Act is adopted, it is possible that time pressures caused by prison
crowding and an effort to safeguard the public while complying with
the provisions in this chapter may result in missing certain time

frames. No liability will flow from such an occurrence.

Section 33.22.900. Regulations.

This section authorizes the commissioner to adopt
regulations which may be necessary to carry out the provisions of

this chapter.

Section 33.22.910. Definitions.

This section defines the terms in AS 33.22.



Section 7. Sunset Provision.

This section provides for this chapter to be repealed on
July 1. 1995. This sunset provision is a recognition that the
relief provided to prison crowding by this chapter is a short-ternm
emergency measure that should no Jlonger be needed after the
comprehensive recommendations of the Alaska Sentencing Commission
(AS 44.19.561 - 44.19.577) are presented to the legislature, and

long-term solutions to prison crowding are implemented;
Section 8. Immediate Effective Date.

This section provides for an immediate effective date for

this Act.

10



FLOW CHART FOR PRISON POPULATION MANAGEMENT ACT
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WALTER J. rlICKEL. GOVERNOR

DEPARTMENT OF COMMERCE &

ECONOMIC DEVELOPMENT
DMSIONGF SANKING. FELRITIESS CRARATIONS

February 21, 1991

Mr. Gary Roth

President and CEO

Denali State Bank

P.O. Box 74568
Fairbanks, AK 99707-4568

Dear Mr. Roth;

You nave asked 1f a oank president must oe elected director by the
sharenolders. Alaska Statute 06.05.435 requires directors.to be.*
elected by;tna,.shareholders-anch'ATaska"Statute':06'.05.437 requires.ji
bank/president'to: be."elected by"the-board-of directors arid must”.a\so
os a-director.. Although there 1s confusion in statutory language, Its

is-clear-.thc-Legisiature dld not intend that the president.stand.for....
Shaj®.hoTdfliiralictlon.

Research of legislative history and laws has revealed the following:

AS 06.05.300. General Corporate Powers. Upon filing the
Articles of Incorporation, a bank becomes a legal corporation

and may (1) - (4) . (5) elect directors who nay appoint
officers when necessary or convenient.

AS 06.05.435. Directors, (@) . . . (b) In the first instance,
the director shall be elected at a meeting held before the bank
is authorized to do business by the department and thereafter
at the annual meeting of the stockholders held each year.

AJ.Q6,05; 412(a)—"-7-.-Tfte-pmldent™b f-a » chief _,
offlcrr~s~nsl..ble_for~thel mariagameritof-thV-bank-must be-a------
menSer of:;theyboard qf djEsciars. This provision was a result
of an amendment In Am Sec. 29, Ch, 169, SLA 1978. It wes the
only change made by that amendment. In review of legislative

hi story, we-7rartj.~'8%t|r atad;" Senator*. >
JohrEl. ft&iifer*Prgaldant of thesSenate. 1rr-wnichj&ovoenor "j
Hamnrond-wroti.; (M tEfiE2™M1raen<&Al.Q6" iJ57M2(i)._1 n+ order..to ..
precjdUdec.'tfiff?pDsslifcl T tty 1that?aireiggigycemight brgivtn th

tltl'e”o M iiesldent*bWfiav¥w volce « 1In*the”overalT-management. .



Mr, Gary Roth -2- February 21, 1991

It-_ 1s':clearly,..evldent that there was no .Intent to requirQj;b9,&resi--
dent.ofe&ybawlt wo .sol ictt-'shirehol decs* .votes.
ieopardizeTSleraWlitylof "the .presldent to-b”.objectTve_1.0UslnessX
dedslons:t This matter could be handled 1n the Articles of incorpora-
tionJ AS 06.05.345(a)(5) requires the Articles of Incorporation to
specify the number of directors. At that section of the articles, it
could be stated that there shall be X number of directors elected by
shareholders and that on appointment of officers, the presldent/CEO
becomes an additional director Dy virtue of AS 06.05.437(a).

| have been advised that while intent of the Legislature 1s apparent,
construction of law is confusing. Ttorjdlvision will take-no action if.
the president does not stand for shareholder election. We urge,
however, that you propose an amendment to the banking code to address
this confusion. We will also draft corrective legislation for
consideration for the second session of the current Legislature.

I hope this will answer the question of a Dank president having to oe
elected by the shareholders.

Director

WFK/TLL/mst2294m
022091a

cc: Anchorage Field Office
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119 N. Cushman Street « (907) 456-1400 « FAX (907) 456-2140 « P.0. Box 74568 + Fairbanks, Alaska 99707-4568

April 8, 1991

Representative Tom Moyer

Alaska State House of Representatives
P.0. Box V

State Capital

Juneau, Alaska 99811

RE: HB231

Dear Representative Moyer:

Thank you for your introduction and support of House Bill 231.
The purpose of this bill is to clarify the election of a State
Bank President to the position on the Board of Directors.

A.S. 06.05.437(a) states "the President of a bank or other Chief
Officer responsible for the management of thebank must be a
member of the Board of Directors."” With this statute in mind, 1,
as President and Chief Executive Officer, stood for re-election
by the shareholders at our first three annualmeetings. This
posed no problem as the proposed slate of Directors forthe Bank
was unanimously elected the first three years. However, at the
fourth annual shareholders meeting, a nominee for Director was
nominated from the floor. Thus a run off election was required.
At this point in time we became uncertain as to whether the
President or Chief Officer of the Bank had to stand for election
to the Board of Directors because of the statutory requirement.



Representative Moyer
April 8, 1991
Page 2

To solve the immediate question before the body, I stood for re-

election and was elected. However, 1in so doing, || had to solicit
the support of several shareholders at the meeting to assure this
re-election. At our next Directors meeting, it was the unanimous

consensus of our Board of Directors that the President should not
have to solicit such political favors from the shareholders as it

could compromise the management of the Bank. A request was made
to the Division of Banking, Securities and Corporations to
clarify this issue. Willis Kirkpatrick responded to the

undersigned on February 21, 1991 indicating that research into
the matter by his department indicated that "it was clearly
evident that there was no intent to require the President of a
Bank to solicit shareholder votes." He also stated, ™"although
there is confusion in statutory language, it is clear the
legislature did not intend that the President stand for
shareholder election.” He also refers to other legislative
research which indicates that a vacant board seat should be
withheld at the shareholder election which will later be filled
by the Board of Directors annually as they elect officers of the
Bank, 1including the President or Chief Executive Officer. He
states "this would then preclude the possibility that an employee
might be given the title of President but have no voice in the
overall management of the Bank."

State statutes require that all officers of a bank be re-elected
annually by the Board of Directors. This then would accomplish
the placing of the President on the Board of Directors of the
Bank in compliance with statute. HB231 properly addresses this
scenario and we appreciate your involvement. Thank you.

President and Chief Executive Officer

GR/aj



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
x Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
-3867 or 465-2450 Court Plaza, Room 500
) 465-2029 Mail Stop 3101
MEMORANDUM April 22, 1991
SUBJECT: Effect of HB 231 on AS 06.05.435 (Work Order No. 7-LS1037)
T0: Representative David Finkelstein
Chair, House Labor & Commerce Committee
Attn: CIiff
FROM: Theresa L. Bannister

Legislative Counsel

You have asked whether the new language ("amendment") contained in lines 9-10 of
HB 231, "An Act relating to the presidents and other chief executive officers of
banks" eliminates certain provisions of AS 06.05.435 for the chief executive officer
("CEQ") of a bank and the other directors of the bank. In determining which
provisions to address in this memo, | have talked with your staffand | have examined
Representative Parnell's notations on HB 231.

The amendment reads: "but is not subject to the election requirements under
AS 06.05.435". The full sentence containing the amendment reads as follows:

"Upon election to the position by the board of directors, the [THE]
president of a bank or other chief officer responsible for the manage-
ment of the bank becomes [MUST BE]| a member of the board of
directors, but is not subject to the election requirements under
AS 06.05.435 for directors."

Firstofall, the amendment clearly applies just to the CEO and does not apply to the
other directors. The amendment only states that the CEO is not subject to the

lelection requirements”for directors. Second, the new Lnguage applies only to
election requirements/not to other requirements.



Representative David Finkelstein
April 22, 1991
Page 2

In AS 06.05.435(a)", the amendment has the effect of saying the CEO is not to be
elected by the stockholders. The rest of the directors are still to be elected by the
stockholders and hold office for one year and until their successors are elected and
have qualified. The amendment does not change the rest of the subsection. The
requirement remains that a majority of the board of directors must be bona fide
residents of the state.

In AS 06.05.435(h)", the amendment has the effect of removing the CEO from the
election requirements of the section. The amendment does not change any of these
election requirements in the subsection for the other directors.

In AS 06.05.435(c)", the amendment does not change any of the provisions, since
the subsection does not address the election of directors. Each director, including the
CEO, must satisfy the capital stock ownership requirements of the subsection,

If | can be of further assistance, please advise.

TLBrpl
91-284.pim

UAS 06.05.435(a) reads as follows:

(@ The affairs of every bank incorporated under this chapter shall be managed by
not less than five directors, nor more than 25, who shall be elected by the
stockholders and hold office for one year and until their successors are elected and
have qualified. A majority of the board of directors shall be bona fide residents of
the state and a majority constitutes a quorum for the transaction of business.

-/AS 06.05.435(b; reads as follows:

(b) In the first instance the directors shall be elected at a meeting held before the
bank is authorized to do business by the department and thereafter at the annual
meeting of the stockholders held each year. If no election is held at that time, it may
be held at an adjourned meeting or at a subsequent meeting called for that purpose,
notice of which shall be given as provided in the bylaws.

~AS 06.05.435(c) reads as follows:
(c) Each director of a bank shall own in the director's own right free of any

encumbrance capital stock of the bank in an amount equal to at least 31,000 in par
value.



WATER] HGH, COOVERNCR

DPEPARTMENT OF COMMERCE & JUNEAD, ALASKA 99301-0800
ECONOMIC DEVELOPMENT Banking & Securities (907) 465-2521
DIVISION OF BANKING, SECURITIES & CORPORATIONS Corporation Section (907) 465-2530
ANCHORAGE

Corporation Information (907) 563-2161

DATE: April 23, 191

TO: Honorable Tom Moyer
House of Representatives

FROM Willis F. Kirkpatric*, Director
Division of Banking, Securities and Corporations
Department of Commerce and Economic Development

SUBJECT: Representative Kevin Parnell's Concerns of HB 231

The purpose of HB 231 as you stated is to correct the dichotomy inadver-
tently created by an amendment to the banking code in 1978 (Sec. 29,

Ch. 169, SLA 1978). This amendment provided that " . . . the president
of a bank or other chief officer responsible for the management of the
bank must be a menmber of the board of directors.1 When Governor Hammod
transmitted the proposed amendments in 1978 to Senator Rader, President
of -;he Senate, he wrote "Sec. 29 amends AS 06.05.437;a) in order to pre-
clude the possibility that an employee might be given the title of presi-
dent but have no voice in the overall management of the bank.” (Emphasis
added.) It is apparent that the intent is to give the employee who is
hired as a chief officer (CEO) a vote (voice) on the board.

In the administration of the Alaska Banking Code, we recognize that in
corporate powers and structure shareholders elect the board of directors
who in turn appoint (elect) the officers of the bank. It is not the
focal point that management (CEO) has a voice on the board and is suc-
cessful in a shareholders' election but rather than whether he is suc-
cessful in safe and sound bank management. |f the (O is elected by the
shareholders and is not a good manager, can he be removed by the board
action "at any time" as is provided by AS 06.05.437(a).

It is clear that IIB 231 offers a simple solution to a confusing situation
created by an ambiguous amendment to the Alaska Banking Code in 1978.
While exempting the CEO from shareholder election provisions, the law
retains the requirements of oath of office and qualifying shares as for
other directors.

We applaud your effort in trying to correct this inadvertent dichotomy.

WFK/sh9273M
042391b

08-H14LH



R epresentative T om M oy er

District 19 « 119 N. Cushman St., Suite 203 e Fairbanks, AK 99701 9 (907) 456-8161
Intermational Trade & Tourism, Chair e State Affairs, Vice Chair e Resources, Member

MEMORANDUM

To: Representative Dave Donley April 25, 1991
Chair, Judiciary Committee

From: Representative Tom Moye
Re: HB231, relating to bank presidents

With this memo, lwould like to request the Judiciary Committee to hold a
hearing on HB231 at your earliest convenience.

The hill is designed to clarify confusion in current statutes about whether a bank
president or other chief executive officers must be elected in a shareholder
election. As indicated in the attached material, the intent of the legislature is that
such officers should be elected by their boards and not in shareholder
elections. This bill would eliminate the confusion.

lam happy to testify at your convenience or supply additional information if
necessary.

A laska State Legislature *P.O. Box V ®Juneau, AK 99811 = (907) 465-4930
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District 19 « 119 N. Cushman St., Suite 203 < Fairbanks, AK 99701 «(907) 456-8161
Intemational Trade & Tourism. Chair e State Affairs. Vice Chair e Resources, Member

MEMORANDUM

To: Representative Dave Donley May 10, 1991
Chair, House Judiciary

From: Representative Tom Moyer

Re: HB231, relating to the election of bank presidents

With this memo, lam submitting for your bill files additional letters of support for
HB231. Additionally, Iwould like to request a hearing on the hill at your earliest
convenience.

Alaska State Legislature «P.O. Box V <Juneau, AK 99811 < (907) 465-4930
' Steele Creck/Gil Inore » Steebast «Steese est = GofdstreamV Estet = R, Walparight = Two Rvars==Fax Central! =Uvengopd = Circle « Cratanika
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Key Bank of Alaska
AKeyCorp Bank

101 West Benson Boulevard

Post Office Box 100420
Anchorage, Alaska 995100420
(907) 564-0250 or (907) 562-6100

0t
ANK

Michael J. Burns
Presidentand
Chief Executive Officer

May 2, 1991

The Honorable Tom Moyer

119 N. Cushman St., Suite 203
Fairbanks, Alaska 99701

Dear Representative Moyer,

Please accept my apologies for the tardiness of this letter
of support for HB 231 which you recently introduced. Key Bank
of Alaska, as the largest state chartered bank, and the Alaska
Bankers Association, of which 1 am <currently serving as
President, both whole heartedly support the 1intent of this
legislation. Your interests in the well being of the banking
system is greatly appreciated.

Should you have any questions about Key Bank®"s or the
Association®"s position on legislation, please contact me at
your convenience.

Burns

MIB:jr

Involved. Innovative. Professional.



INrtmimBark

May 1, 1991

Mr. Tom Moyer,
Representative

District 19

Alaska State Legislature
P. 0. Box V

Juneau, AK 99811

RE: HOUSE BILL NO. 231

Dear Mr. Moyer:

Thank you very much for your letter of April 11, 1991 and the
copies of pertinent information concerning House Bill No. 231.

Your legislative efforts to clarify the current statutes with
regard to the election of bank presidents and chief executive
officers have our total support.

>s&\

President

3111 C Street « P.O. Box 241489
Anchorage, Alaska 99524-1489

907/562-0062
FAX 907/562-1758  Member FDIC



