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the oil is sold; and the view that selling crude oil to Cook Inlet is a low 
volume, low profit operation.

B a c k g ro u n d

Insurance for tanker companies operating in Alaska waters is provided through 
private insurance companies and through so-called protection and indemnity 
clubs (P&I clubs). Insurance provided by private companies generally involves 
a complex system of reinsurance. The coverage is eventually provided by the 
London insurance market through such syndicates as Lloyds of London or the 
Institute of London Underwriters (ILU). P&I clubs are mutuals made up of a 
number of tanker and o il companies. In the event of a damage claim, the P&I 
club reimburses the shipper. Fifteen P&I clubs throughout the world belong to 
the International Group of Protection and Indemnity Clubs (IGPIC) based in 
London. When a club member makes a claim, the club provides coverage for the 
f ir s t  $1.6 million. Members of a ll of the clubs belonging to the IGPIC cover 
the next $10.4 million and the IGPIC provides coverage for the next $1.2 
b ill io n  through reinsurance (Barker 1990).2

Under current Alaska state law, a person who causes an unpermitted discharge 
of crude oil in excess of 18,000 gallons is liable to the state for up to $500 
million in civ il penalties (AS 46.03.759).3 P&I clubs provide the only 
available source for l ia b i l i t y  coverage as hi~h as $500 m illio n .4 Companies

Reinsurance is obtained through groups of insurance companies in London. 
The IGPIC is able to obtain a high level of reinsurance only because many 
companies belong to its  component clubs. Normally, up to $500 million dollars 
of the reinsurance covers pollution claims and the remainder covers other types 
of claims such as damage to other ships, cargo loss and personal injury. An 
option for additional coverage to $700 million for pollution is available to 
companies who are covered by P&I clubs.

3Total l ia b i l i t y  for a large oil spill would far exceed the maximum $500 
million c iv il  penalty. The company would also be liable for criminal 
penalties; c iv il claims by individuals for loss of wages; damage to the 
environment; and costs of containment and cleanup. In other words, in the 
event of a large o il s p i l l ,  a tanker company would be liable for much more than 
what a P&I company would cover.

^Coverage through insurance companies, other than P&I clubs, rarely 
exceeds five to twenty million dollars in l ia b i l i t y  coverage and many brokers 
are unable to obtain $20 million in coverage (French 1990). P&I clubs provide 
ninety percent of protection and indemnity coverage for the world's marine 
transportation industry (Barker 1990).
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transporting crude o i l ,  however, only have to show proof of one to twenty 
million dollars In l ia b i l i t y  coverage.

Some independent tanker companies must obtain coverage from a state-approved 
insurance company, 1n addition to P&I club coverage, in order to comply with 
state l ia b i l i t y  insurance requirements. Current state law requires tanker 
companies to prove financial responsibility through one of four means: self- 
insurance, insurance, surety, or guarantee [AS 46.04.050(e)].6 P&I clubs may 
not be used for the purpose of proof of insurance because P&I clubs do not 
recognize state sovereignty and therefore do not provide certificates of 
insurance required by the state.7 Companies unable to prove financial 
responsibility through other accepted means ( i .e . ,  self-insurance, surety or 
guarantee) must have coverage through an insurance company approved by the

AS 46.04.040 provides for several different levels of proof of financial 
l ia b i l i t y  for transporters of o il .  Tank vessels or o il barges transporting 
trans-Alaska pipeline oil are required to prove that they have financial 
responsibility for $14 million as provided by 43 U.S.C. 1653(c)(3). Other oil 
barges must show financial responsibility for one million dollars and other 
tank vessels are required to prove financial responsibility for $20 million 
(unless the Clean Water Act requires a greater responsibility). SB 504 of the 
16th Alaska State Legislature, i f  passed into law, would require a $500 million 
proof of financial responsibility for any tank vessel or barge carrying crude
o i l .

6SB 504 of the 16th Legislature would broaden the means for proof of 
financial responsibility to include other security approved by the Department 
of Environmental Conservation (DEC). This provision would permit the DEC to 
approve P&I club coverage (Mertz 1990).

7P&I clubs pay claims for accidents in state waters but only issue 
certificates of insurance to the U.S. Coast Guard. I f  the P&I clubs recognized 
state sovereignty, they could potentially have to award double claims for a 
single incident i f  i t  were to occur on a border between two different states 
(Barker 1990).



S ena to r Szymanski
March 12, 1990
Page 4

state of Alaska.® They also need P&I Insurance to protect themselves 1n the 
event of a large oil s p i l l .

P&I clubs do not reimburse claims for criminal penalties (Barker 1990). Civil 
penalties are generally covered but only i f  approved by the P&I club's claims 
committee after the claim is submitted (W illitzer 1990). Civil penalties are 
not covered i f  there was wilful misconduct leading to the incident.

In s u r a n c e  R a te s

Insurance rate hikes have resulted from the rising costs of claims from 
incidents such as the Exxon Valdez accident as well as from the recent increase 
in P&I club insurance coverage from $400 million to $500 m illion (Unsworth
1989). Since Exxon belongs t.o a P&I club, part of the costs related to the 
spill are shared by all members of P&I clubs and through IGPIC reinsurance. 
Thus insurance rates for all P&I club members will increase. The decision by 
the P&I companies to raise coverage to $500 million was not a result of Alaska 
oil spill legislation (French 1990; B?rker 1990). The Exxon Valdez accident 
did, however, raise the perceived risk of operating in Alaska and this may be 
reflected in insurance rates.9

While Alaska oil spill legislation did not directly cause the rise in insurance 
rates, representatives of P&I clubs and Intertanko, the independent tanker 
industry's principal association, expressed grave concerns about effects of 
possible state and federal legislation. According to one P&I o f f ic ia l,  current 
legislation before the U.S. House of Representatives, i f  passed, w ill result 
in tankers becoming uninsurable and a possible boycott of tanker deliveries to 
the United States (Barker 1990). An o ffic ia l of Intertanko expressed concern

®Insurance coverage for tankers is usually provided through reinsurance 
by London-based companies such as the multitude of companies belonging to 
Lloyds of London and/or the ILU. The American alternative, the Water Quality 
Insurance Syndicate, does not recognize state sovereignty and only insures up 
to five million dollars (French 1990). The state of Alaska considers Lloyds 
of London an approved insurance company because i t  guarantees each of its sub­
companies. The ILU does not guarantee i t  member companies and therefore each 
company named in an ILU policy must be approved by the state before a tanker 
company's coverage is accepted. While some insurance policies provide coverage 
on a yearly basis, spot charters are often insured on a single voyage basis. 
A policy for a five-day trip  through Alaska waters costs between ten and 
fifteen thousand dollars (French 1990; W illi tzer 1990).

Rates are determined by such factors as past claims records, perceived 
risks associated with the place of operation, type of cargo being hauled, and 
nationality of the crew (Barker 1990).
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that some states might propose legislation with unlimited l ia b i l i ty .  Should 
such a provision become law, tankers would be uninsurable (Uglesang 1990).

Tanker Tariffs

Tanker ta r if fs  are negotiated on a case-by-case basis, but reference rates are 
provided by the Worldscale Association. This company provides base rates which 
are used as a bench mark when negotiating contracts. Worldscale calculates a 
base rate considering such expenses as fuel costs, pilotage fees and tug 
charges. The base rate for Valdez has remained relatively stable except for 
a temporary increase in January 1990 due to an increase 1n pilotage fees. 
After i t  was determined that Alyeska Pipeline Company was paying the increased 
costs and not the vessel owners, the base rate was deflated (Isman 1990). 
Actual market prices may differ from the base rate due to considerations not 
addressed in the Worldscale formula.

Patrick Callahan, an expert on Alaska tanker ta r if fs ,  said that the Alaska 
market differs from other markets around the world. Alaska oil must be shipped 
using United States tankers.10 While Alaska legislative action may affect 
operating costs for tankers, ta r iffs  are also influenced by market forces of 
supply and demand. The decrease in Alaska oil production resulted in a lower 
demand for tankers during the past year. Additionally, California has received 
a greater portion of Alaska oil this year while Gulf refineries have received 
less, adding to a lower demand for tankers. The operating costs for tankers, 
however, have risen dramatically due to increased delays, higher insurance 
premiums and increased administrative costs. The combined result of these 
factors are detrimental to tanker operators in Alaska; their ta r iffs  have 
remained relatively stable, yet their operating costs have increased (Callahan 
1990).11

The Merchant Marine Act of 1920, also known as the Jones Act, requires 
shippers to use United States tankers to transport goods between two domestic 
ports. Even though Alaska oil is shipped to the Gulf of Mexico via a pipeline 
in Panama, the final destination is an American port and United States tankers 
must be used (Callahan 1990). The Jones Act results in higher ta riffs  than 
might occur elsewhere in the world (Barker 1990).

11low tanker ta r iffs  make i t  d if f ic u lt  for tanker owners to .justify 
replacing existing vessels. Worldwide, a better market for tanker operators 
permit higher ta r iffs ,  but the rates are s t i l l  too low to provide an incentive 
to replace aging tanker fleets [O il & Gas Journal 1990a; O il & Gas Journal 
1990b; Petroleum In te llig e n c e  Weekly 1990; Uglesang 1990).
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Availability of Insurance

Insurance appears to be available to most vessel owners (Barker 1990; Uglesang
1990). Some smaller companies may find i t  d if f ic u lt  to afford insurance, but 
most vessels like ly  to carry Alaska oil are insured by a P&I club (French 1990; 
W illi tzer 1990). Brokers may contact many different P&I clubs to locate the 
best rates for their clients (Sullivan 1990).12

While most vessel companies are covered by P&I club insurance, they do not 
always have insurance through a company approved by the state of Alaska. Such 
vessel owners must either prove capability for self insurance, possess a surety 
or arrange a guarantor for insurance. For a fee, larger companies who charter 
independent tankers will occasionally guarantee coverage in Alaska waters for 
the purpose of f u l f i l l in g  the state of Alaska proof of insurance requirement 
(Adams 1990).

Small landing craft operators carrying o il ,  however, may have d iff ic u lty  
obtaining insurance coverage. Because a tanker is considered to be any self- 
propelled vessel carrying bulk oil as cargo,’ small landing craft vessels must 
have the same coverage as a large tanker (Adams 1990).

Reluctance to Transport Oil to Cook Inlet

B.P. Exploration has terminated shipments of crude oil to Cook Inlet as of 
December 1989. According to an article in the Anchorage D a ily  News, B.P. 
America spokesperson Marcia Meermans, of the company's headquarters in 
Cleveland, stated that new Alaska oil spill legislation makes the risk of 
selling oil in Cook Inlet too high (Kizza 1990). Jim Palmer of B.P. 
Exploration, cited additional reasons for the company's reluctance to ship oil 
into Cook Inlet, including the view that this market was a low volume, low 
profit operation; a concern about possible Alaska Department of Environmental 
Conservation requirements for oil spill response equipment; and uncertainty 
about new limitations imposed by proposed state and federal oil spill 
legislation. B.P. Exploration is wary of even selling oil from the Valdez 
terminal destined for Cook Inlet because of the uncertainty of continued 
l ia b i l i t y  after the oil has been sold (Palmer 1990).

Gen? Burden, vice-president for Administration and State Government Relations 
for Tesoro America, expressed concern that many factors inhibit construction 
of new tankers worldwide, and he fears added requirements by the state of 
Alaska could make i t  d if f ic u lt  for vessel owners to operate in Alaska waters. 
Mr. Burden notes two problems with proposed changes to state law contained in

12A1 though most of the P&I clubs belong to the IGPIC and receive 
reinsurance from the same policy, rate quotes for a particular tanker company 
may vary from one club to another.
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SB 504. First, provisions in this legislation would require $500 million proof 
of financial responslbllty for all vessels transporting crude oil regardless 
of the vessel's size. Mr. Burden thinks that proof of insurance requirements 
should be less for smaller tankers.13 Tankers operating in Cook Inlet tend to 
be much smaller than those operating in Prince William Sound. Second, Mr. 
Burden states that a provision in SB 504 appears to require oil terminal 
operators to have proof of financial responsibility for $500 million for o f f ­
loading crude oil from vessels. He thinks that this provision would be an 
enormous increase from present requirements.

I hope this information is useful to you. I f  you have any questions, please 
contact this agency.

13Judy W illi tzer, an insurance broker for Frank B. Hall, suggested that 
insurance requirements for tankers be based on tonnage.
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R D C  P o s i t i o n  P a p e r  

H B  1 9 6 - L i a b i i i t v  o f  R e s p q n s e _ A c t i o n  C o n t r a c t o r s

The Resource Development Council for Alaska, Inc., 
supports the expeditious passage; of HB 196 during the first 
session of the 17th Alaska Legislature.

Designed to re-order the priorities established! under 
current law, the b ill would enatjle oil spill response 
contractors to respond or attempt to respond to a spill - no
matter how small or large - without fear of bding sued
unless they are grossly negligent. Legislation passed in 
1990 reversed what R D C  believes is the accurate order of
priorities by preserving the right to sue before
encouraging responsible clean-up efforts.

The proposed "good Samaritan" legislation wquld remove 
the onerous stipulations of the icurrent law wtyich hang 
over the heads of any who attepipt to respond! to a spill. 
R D C  believes that HB 196 equitably addresses the problem 
and urges the Legislature to paSs the bill priotf to 
adjournment this year.
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SP<XjOR: Sen.  M i p p f ,  Rep.  Carey ,  

Sen.  Vaughn,  Ri p-  0.  E r r .U

DELAWARE STATE SENATE 
1J6TH C E h t U l  A S S t H l i r

n « n m  j A N 9
Aft ACT TO AHEXO TITLE 10.  OELAXARE CDOC. RELATING TO L IMITAT IO*  O f ' -L ' fA& l l . t  Tr 
FOR OI L  AKO HAZARDOUS KATERiAL DISCHARGE CLEAWJA.

BE I T  ENACTCO BY THE GcNEAAl  ASSCnSLY 0 T THE STATE 0 f  OELAKARE:

1 S e c t i o n  1 .  A r end  C h a p t e r  81,  T i t l e  10 o f  t h t  De lawar e  Cod* by add ing

2 t h e r e t o  *  n e*  S e c t i o n  t o  r e i f l  as r o l l . * ! :

1 ‘ §813$.  L i m i t a t i o n  on L i a b i l i t y  Of  T h i r d P a r t U t  R i n d a r l n q  A u l j U n C l  'n
4 O i l  o r  Haea r cous  M a t e r i a l  D i s c ha r ge  C l e a n - j p '

j  (»> The p r o v i s i o n s  o f  any 1 aw, r u l e  o f  r e g u l a t i o n  t o  the c o n t r a r y

8 n o t w i t h s t a n d i n g ,  t h e  l i a b i l i t y  o f  ar.y oe r son r e n d e r i n g  c a r e ,  a s s i s t a n c e ,  o r

7 a d v i c e  t o  p r e v e n t ,  m i n im i z e  o r  m i t i g a t e  o i l  o r  h a z a r dous  m a t e r i a l  d i sc ha r ge

a f o r  any remova l  c o s t s  and damage caused by  o r  r e l a t e d  t o  i v c h  c a r * ,

9 a s s i s t a n c e  o r  a d v i c e  s h a l l  be l i m i t e d  t o  a c t s  o r  o o l s s l o n s  o f  such person

IQ wh ' c h  can be ; h o * n  t o  have been the r e s u l t  o f  g r o i s  n e g l i g e n c e ,  r e c k l e s s ,

• 1 w i l f u l ,  wan t on  a n d / o r  I n t e n t i o n a l  a c t s  o f  m i s co n du c t  on the p a r t  o f  such

i :  p e r s o n .

>3 ( b )  The l i m i t  o f  l l a b l l ' t y  as s e t  f o r t h  I n  Su b s e c t i o n  ( a l  o f  t h i s

H  S e c t i o n  s h a l l  n o t  a p p l y  t o  the a c t i o n s  o f  any pe r s on  r e s p o n s i b l e  f o r  the

15 I n i t i a l  d i s c h a r g e .

1 6  ( c )  Any p e r s o n  r e s p o n s i b l e  f o r  t i e  I n i t i a l  d i s c h a r g e  I s  l i a b l e  f o r  any

1 7 r emova l  c o s t *  and damages t h a t  a no t h e r  p e r s o n  I s  r e l i e v e d  o r  under

18 Subsettloo (a) of this Section.
to <d)  T h i s  S e c t i o n  s h a l l  no t  be c o n s t r u e d  t o  U n i t  i n /  l i a b i l i t y  o f  a r y

2 0  p a r s on  f o r  p e r s o n a l  I n j u r e s  o r  w r o n g f u l  d e a t h  as a r e s u l t  o f  t he a c t s  o r

21  o m i s s i o n s  o f  such p e r s o n . -

22 S e c t i o n  2 .  Amend C h a p t e r  81 .  T i t l e  10 o f  t he  Oe l e ve r e  Code by s t r i k i n g

2 3  j s i j a  i n  i t s  e n t i r e t y .
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CS f o r  CS f o r  ] I ' |  1061 and 21 f l r . t  e ng ro s sed  ( n t c |  c s  t o t  cs  t o r  SB‘ *  1041 t n *  22 r l t * ' " 9 ' o a a . d  (ncc )

A b i l l  t o  bo e n t i t l e d  
An a c t  r e l a t i n g  t o  p o l l u t i o n *  aaand l ng  a .  
2 04 . 9933 ,  I * . S . ,  r e l a t i n g  t o  t a i a a  l a poaed  f o r  
c o a a t a l  p r o t e c t i o n *  p r o v i d i n g  f o r  c e r t a i n  
o f f a h o r a  o i l  d r i l l i n g  a c t i v i t y *  p r o v i d i n g  f o r  
c a t a s t r o p h i c  d l e che . rg s *  c r e a t i n g  a .  2 ) 2 . 0 1 3 ,  
r . J . *  r e q u i r i n g  c omme r c i a l  v a aaa l a  i o  an ch o r  I n  
daa l g r i a t a d  ancho r age  c r aaa *  aaand l ng  a.
310 . 071 ,  r . S . i  p r o v i d i n g  f o r  e v a l u a t i o n  o f  
c e r t i f i c a t e d  d epu t y  p i l o t * *  aaand l ng  a.
310 . 101,  r . S . i  p r o v i d i n g  a d d i t i o n a l  g r ounda  f o r  
d l a c l p l l n a r j r  a c t l o n a  by  t h a  Board o f  P i l o t  
C o a a l a a l o n a r a *  p r o v i d i n g  c e r t a i n  a c c o u n t a b i l i t y  
I n  d i r e c t i n g  f o r e i g n  v a aaa l a *  aaand l ng  a .  
3 10 . 111 ,  r . a . i  p r o v i d i n g  f o r  r e p o r t  o f  c e r t a i n  
a a r ' n a  I n c i d e n t * *  a aa nd l ng  a .  3 10 .141 ,  P .S . *  
p r o v i d i n g  t h a t  c e r t a i n  v a aaa l a  a r e  s u b j e c t  t o  
p i l o t a g e ,  and r e e n a c t i n g  a .  3 10 . 1 ( 1 ,  r . 9 . ,  
r e l a t i n g  t o  p e n a l t l a a  f o r  p i l o t i n g  w i t h o u t  a 
l l c a n a a ,  t o  I n c o r p o r a t e  a a l d  oaandaan t  I n  a 
r a f a r a n c a  t h e r e t o *  c r e a t i n g  aa .  3 13 . 21 ,  3 13 . 2 2 ,  
3 13 .23 ,  and 313 . 24 ,  r . 8 . 1  a u t h o r i s i n g  p o r t *  t o  
t a g u l a t a  c e r t a i n  v aa aa l  a o vaa an t *  and adop t  
c a r t a l n  g u i d e l i n e *  t o r  bot toee c l e a r a n c e ,  v a s s a l  
a o vaa sn t a ,  and t r a f f i c  c oe mun l c a t l o na *  aaand l ng  
a .  3 74 . 021 ,  r . S . *  p r o v i d i n g  d e f i n i t i o n * *  
aaand l ng  a.  2 74 .031 ,  r . B . . *  p r o v i d i n g  f o r  
l aauanc *  o f  a p l l l  p r a v a n t l o n  ar.d raaponaa 
c e r t i f i c a t e s *  aaand l ng  a.  2 74 .04 ,  r . S . I  
p r o v i d i n g  a p e n a l t y  f o r  o p a r a t l o n  o f  a t c r a l n a l  
f a c i l i t y  w i t h o u t  a r a q u l r t d  r e g i s t r a t i o n

lO f W j
r
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c e r t l f l c a t a *  I n c r e a s i n g  t he  aaa l aua  a p p l i c a t i o n  
tea*  aaand lng  a .  2 74 . 0 49 ,  f . S . i  p r o h i b i t i n g  
o p e r a t i o n  o f  a t a r a l n a l  f a c i l i t y  w i t h o u t  a 
a p l l l  p r e v e n t i o n  and rasponee c a r t l f l c a t e *  
p r o v i d i n g  r s q u l r s m a n t *  f o r  a p p l i c a t i o n  and 
o p e r a t i o n *  p r o v i d i n g  a p e n a l t y *  aaand l ng  a .  
2 74 .07 ,  r . S . *  p r o v i d i n g  f o r  r u l e s  o f  t h e  
De pa r t a en t  o f  N a t u r a l  Resour ce* *  p r o v i d i n g  f o r  
■p i l l  p r e v e n t i o n ,  a ba t emen t ,  and c l a a nu p  and 
f o r  w i l d l i f e  r e s c ue  and r e h a b i l i t a t i o n *  
r e q u i r i n g  adequa t e  booming i n  t h a  t r a n s f e r  o f  
p o l l u t a n t a *  p r o v i d i n g  p e n a l t i e s *  p r o h i b i t i n g  
use o f  c a r t a l n  l o b s t e r  t r a p *  a f t e r  a s p e c i f i e d  
da t e *  c r e a t i n g  a .  2 74 . 07 1 ,  r . S . *  r e q u i r i n g  
c e r t a i n  v e s s e l s  t o  m a i n t a i n  a p l l l  p r e v e n t i o n  
and c o n t r o l  c o n t i n g e n c y  p l a na *  p r o v i d i n g  
r e q u i r e me n t s *  p r o v i d i n g  p e n a l t i e s *  s n snd l ng  s .  
3 74 . 09 ,  r . 3 . 1  p r o v i d i n g  c s r t a l n  Immuni t y f rom 
l i a b i l i t y  f o r  d e s c r i b e d  per sona*  amending * .  
3 74 . 11 ,  r . S . i  p r o v i d i n g  a d d i t i o n a l  s o u r c t s  and 
u sss  ( o r  sioney* I n  t h a  r i o d d a  Co aa t a l  
P r o t e c t i o n  T r u s t  Tund* aaand l ng  a .  376 .13 ,  
r.3.1 I n c r e a s i n g  c a r t a l n  aa s l a u a  l i a b i l i t i e s  
f o r  p o l l u t a n t  c l a a nu p  c o a t s  and daaages*  
s p e c i f y i n g  c o n d i t i o n *  f o r  H a i t i  on l i a b i l i t y *  
p r o v i d i n g  f i n a n c i a l  s e c u r i t y  r e q u i r e me n t s *  
p r o v i d i n g  p s n a l t l a a *  p r o v i d i n g  l i a b i l i t y  o f  
c a r go  owner *  s p e c i f y i n g  c o n d i t i o n s  f o r  use o f  
c e r t a i n  d e f a n s * * *  p r o v i d i n g  an a semp t lo n  ( r o a  
c e r t a i n  n o t i f i c a t i o n  r e q u i r e m e n t s *  c r e a t i n g  s.
3 76 .121 ,  r.3 .1  p r o v i d i n g  l i a b i l i t y  f o r  damagey 

3 l o w ,
¥  A n .
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CS f o r  CS f o r  S« ‘ *  l o s e  and 33 r ln t  Cnqromd (ntc)

l |  f a l l t y - t f  a f e l o n y  o t  t h a  second d eg r e e ,  p u n i s h a b l e  aa
3 p r o v i d e d  I n  a .  7 7S . 083 ,  a.  7 75 . 0 83 .  o r  a .  7 75 . 08 4 ,  aa r a q u l r a d  
J I n  a.  837.013 s v - 8 3 » » 8 l .
4 (h )  Aequi  r aments t h a t  any r e g i s t r a n t  c a u a l n g  o r
5 p e r m i t t i n g  t h a  d i s c h a r g e  o f  a p o l l u t a n t  I n  v i o l a t i o n  o f  t h a
8 p r o v i s i o n s  o f  aa .  1 7 8 . 0 1 1 - 1 7 8 . 7 1 ,  and a t  o t h a r  r a aaonab l a
7 t l a a a ,  ba s u b j e c t  t o  a c omp l e t e  and t h o r o ug h  I n a p a c t l o n .  I f
8 t h a  d a p a r t a a n t  d a t a r a l n a a  t h a r a  a r a  u n a a t l a f a c t o r y  p r a v e n t l v a  
f  aaaaur aa  o r  c o n t a l n a a n t  and c l a a nu p  c a p a b l l l t l a a .  I t  a h a l l ,  a
0 r aaaon ab l a  t l a a  a t t a r  n o t l c a  and h a a r l n g  I n  c om p l i a n ce  w i t h
1 c h a p t a r  170,  auapand t h a  r a g l a t r a t l o n  u n t i l  auch t l a a  aa t h a r a
3 l a  c o a p l l a n c a  w i t h  t h a  d a p a r t a a n t  r e q u i r e m e n t s .
]  ( 1 )  .Such o t h a r  r u l a a  a n d - r a g a l a t I o n a  aa t h o  o x l g a n c l a a
4 o f  any  c o n d i t i o n  aay  r e q u i r e  o r  aa aay  r a a a o n a b l y  b *  na caaaar y  
8 t o  c a r r y  o u t  t h a  l n t a n t  o f  aa .  1 78 . 0 1 1 - 17 8 . 3 1 .

<11 a f t a r  J u l y  11,  1SS0. no l o b a t a r  t r a p  o r  t r a p a  t o
ba d a p o a l t a d  I n t o  wa t a r a  o f  t h a  a t a t a  a h a l l  ba Imp regna t ed
w i t h  a p a t r o l a u a  p r o d u c t  t h a t  a a r  ba r a l a aa ad  fror» auch t r a p  
o r  t r a p a .  A f t a r  J u l y  31,  1995,  no pa r aon a h a l l  d e p o a l t  I n t o  
t h a  wa t a ra  o f  t h a  a t a t a  anv l o b a t a r  t r a p  o r  t r a p a  t h a t  have 
bean l n p cagna t ad  w i t h  a p a t r o l a u a  p r o du c t  t h a t  nay  ba r a l a aa ad
t r o t  auch t r a p  o r  t r a p a  I n t o  t h a  wa t a r a  o f  t ha  a t a t a .

S e c t i o n  15.  S e c t i o n  178 . 071 ,  r l o r l d a  S t a t u t a a ,  j s  

c r e a t e d  t o  r a a d i
178.071 S p i l l  c o n t i n g e n c y  p l a n . — A f t a r  December 31, 

1»»0,  any v aaaa l  o p e r a t i n g  I n  a t a t a  wa t a ra  w i t h  a a t o r a ga  
c a p a c i t y  t o  c a r r y  10, 000  g a l l o n a  o r  move o f  p o l l u t a n t a  aa f u e l  
and ca r go  a h a l l  m a i n t a i n  an adequa te  w r i t t e n  a h l p - a p e c l t 1c 
• p i l l  p r e v e n t i o n  and c o n t r o l  c o n t i n g e nc y  p l a n .  Any auch 
va a aa l  a h a l l  have on - boa r d  a ' a p l l l  o f f i c e r , '  d a a l g na t a d  by

1 t h a  c o n t i n g e n c y  p l a n ,  who l a  r a a po n a i b l a  f o r  t r a i n i n g  crew
1 1 0  fiH,

CS for CS for SO' a 1068 and 37

members t o  c a r r y  o u t  a p l l l  r asponae a f f o r t a  r a q u l r a d  I n  t h a  
c o n t i n g e n c y  p l a n  and c o o r d i n a t i n g  a l l  o n - boa rd  raaponaa 
a f f o r t a  I n  caaa o f  a a p l l l .  An adequa te  p l a n  a h a l l  I n c l u de  
p r o v l a t o n a  f o r  o n - boa r d  r aaponaa .  I n c l u d i n g  n o t i f i c a t i o n ,  
v e r i f i c a t i o n ,  p o l l u t a n t  I n c i d e n t  aaaeaareant ,  vaaaa l  
a a b l l l r a t l o n ,  d l a c h a r g a  M i t i g a t i o n ,  and on - boa r d  d l a c ha r ga  
c o n t a l n a a n t .  I n  a cco rdance  w i t h  t h l a  c h a p t a r ,  d epar tmen t  
r u l e s ,  and t h a  r l o r l d a  C o a a t a l  P o l l u t a n t  S p i l l  Co n t i n genc y  
P l an .  A p l a n  I n  c omp l i a n c e  w i t h  t ha  f e d e r a l  r e q u i r eme n t  f o r  a .

10 a h l p - e p c c l f l c  a p l l l  c o n t i n g e n c y  p l a n  a h a l l  s a t i s f y  t h a
11 r e qu i r e me n t s  f o r  an adequa t e  a h l p - a p e c l f 1c a p l l l  c o n t i n g e n c y  
17 p l a n  r e q u i r e d  by t h l a  s e c t i o n .  On o r  a f t a r  J anua r y  I ,  1491,
1.1 t h a  mas te r  o f  a v a s s a l  w i t h  a a t o r aga  c a p a c i t y  t o  c a r r y  10,000
14 g a l l o n s  o r  more o f  p o l l u t a n t a  aa f u e l  and c a r g o ,  wh i c h  veaac l
15 l a  o p e r a t i n g  i n  a t a t a  wa t a r a  w i t h o u t  an adequa te  c o n t i n g e n c y
16 p l a n ,  commi t s  a n o n c r l m l n a l  I n f r a c t i o n .  Tha mas te r  a h a l l  be
17 c i t e d  by t h e  depa r tmen t  and s h a l l  appear  b e f o r e  t h e  c o u n t y
18 c o u r t  f o r  t h e  c ou n t y  I n  whl  h t ha  v i o l a t i o n  o c c u r r ed  o r  t h e
19 coun t y  c o u r t  c l o s e s t  t o  t ha  l o c a t i o n  a t  wh i ch  tha v i o l a t i o n
30 o c c u r r e d .  Tha c i v i l  p e n a l t y  f o r  such an I n f r a c t i o n  a h a l l  be
31 up t o  55 , 000 .  An adequa te  c o n t i n g e nc y  p l a n  muat be s u b m i t t e d  
33 t o  t h a  depa r tmen t  p r i o r  t o  t h a  v e sse l  r e e n t e r i n g  a r l o r l d a
33 p o r t ,  r a l l u r e  t o  s u bm i t  t ha r e q u i r e d  p l a n  s h a l l  r e s u l t  I n  a 
74 c i v i l  p e n a l t y  o f  5 10 ,000 .
35 S e c t i o n  16. P r e sen t  aubaac t l o na  (5 )  and 16) o f
76 a a c t l o n  176 .09 ,  r l o r l d a  S t a t u t a a ,  a re  renumbered aa
37 aub aac t l o na  (6 )  and ( 7 ) ,  r a s p a c t l v a l y ,  and a new s u b s e c t i o n  ,
38 ( 5 )  l a  added t o  s a i d  a a c t l o n  t o  r a ad i
29 376.09 Removal  o f  p r o h i b i t e d  d l • c h a r g e * . —
10j ( ^ )  No t w i t h s t a n d i ng t ha  p r o v i s i o n *  I n  subsec t i o n  H i /  I
31 j • ny pe r s on  who 1« m t h o r l n d  by t h *  d e p a r t ment  or  t n*  f r d * _ r * i  j
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CS f o r  CS f o r  S8 ‘ e 10SS * nd  22 r l r a t  e ng ro s sed  ( n t c )

g a l i t y - e P  a f e l o n y  o f  Cha second deg r ee ,  p u n i s h a b l e  aa 
p r o v i d e d  I n  a .  7 73 . 0 82 ,  a .  7 7 3 . 0 8 ] ,  o r  a .  7 73 . 08 4 ,  aa r a q u l r a d  
I n  a .  827 .012  a t - I H t l l .

( h |  Requ i r emen t s  t h a t  any  r a q l a t r a n t  c a ua l ng  o r  
p e r m i t t i n g  t h a  d t a c h a r q a  o f  a p o l l u t a n t  I n  v i o l a t i o n  o f  t ha  
p r o v l a l o n a  o f  aa .  ] 7 < . 0 1 1 - 1 7 8 . 21 ,  and a t  o t h a r  r a a aon ab l a  
t l a a a ,  ba u u b j e c t  t o  a c o mp l e t e  and t h o r o u g h  I n s p e c t i o n .  I f  
t h a  d a p a r t a a n t  d a t a r a l n a a  t h a r a  a r a  u n a a t l a f a c t o r y  p r e v e n t i v e  
aaaau raa  o r  c o n t a l n a e n t  and c l a a n u p  c a p a b l l l t l e a .  I t  a h a l l ,  a 
r a a aon ab l a  t l a a  a f t a r  n o t i c e  and h a a r l n g  I n  c omp l i a n c e  w i t h  
c h a p t a r  120,  auapand t h a  r a g l a t r a t l o n  u n t i l  auch t l a a  aa t h e r e  
l a  c o a p l l a n c a  w i t h  t h a  d a p a r t a a n t  r e q u l r e a a n t a .

( 1 )  , Such o t h a r  r u l a a  a n d - r a g s t a t i o n *  aa t h a  a a l g e n c l e a  
o f  any  c o n d i t i o n  aay  r e q u i r e  o r  aa aay r e a s o n a b l y  ba nacasaa r y  
t o  c a r r y  o u t  t h e  I n t e n t  o f  aa .  1 78 . 0 1 1 - 1 7 6 . 2 1 .

I l l  A f t a r  J u l y  11,  1 *90 ,  no l o b a t a r  t r a p  o r  t r a p a  t o  
ba d a p o a l t a d  I n t o  wa t a r a  o f  t h a  a t a t a  a h a l l  ba Impr egna t ed  
w i t h  a p e t r o l e u m  p r o d u c t  t h a t  aay  be r e l e a s e d  f r om  auch t r a p  
o r  t r a p a .  a f t e r  J u l y  11,  1333,  no pa r s on  a h a l l  d e p o a l t  i n t o  
t h a  wa t a r a  o f  t h a  a t a t a  any  l o b a t a r  t r a p  o t  t r a p s  t h a t  have 
been Imp regna ted  w i t h  a p e t r o l e u m  p r o d u c t  t h a t  nay  ba r e l e a s e d  
f r o g  auch t r a p  o r  t r a p a  I n t o  t h a  wa t a ra  o f  t h e  a t a t e .

S e c t i o n  13.  S e c t i o n  178 .071 ,  F l o r i d a  S t a t u t e s ,  j s  
c r a a t a d  t o  r a a d i

178 .071 S p i l l  c o n t i n g e n c y  p l a n . —  A f t e r  Oaceaber  11, 
1930,  any v a s s a l  o p e r a t i n g  I n  a t a t a  w a t a r a  w i t h  a a t o r a ga  
c a p a c i t y  t o  c a r r y  10 , 000 g a l l o n s  o r  a c t *  o f  p o l l u t a n t a  aa f u e l  
and ca r g o  a h a l l  m a i n t a i n  an adequa te  w r i t t e n  a h l p - a p e c l f 1c 
a p l l l  p r e v e n t i o n  and c o n t r o l  c o n t i n g e n c y  p l a n .  Any such 
va a aa l  a h a l l  have o n - bo a r d  a " a p l l l  o f f i c e r , "  d ee l g n a t e d  by 
t h a  c o n t i n g e n c y  p l a n ,  who l a  r e s p o n s i b l e  f o r  t r a i n i n g  crew

1 0 K N ,
*>*»
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CS f o r  CS f o r  SB'a 1088 and 22 f l e e t  e ng ro s sed  ( n t c )

2
• f i b e r s  t o  c a r r y  ou t  a p l l l  response  e f f o r t s  r e q u i r e d  I n  t h e  
c o n t i n g e n c y  p l a n  and c o o r d i n a t i n g  a l l  o n - boa r d  reaponso  

1 a f f o r t a  I n  caaa o f  a a p l l l .  An adequa te  p l a n  s h a l l  I n c l u d e  
p r o v i s i o n s  f o r  o n - b o a r d  r esponse .  I n c l u d i n g  n o t i f i c a t i o n ,  
v e r i f i c a t i o n ,  p o l l u t a n t  I n c i d e n t  a ssessment ,  v e s se l  
s t a b i l i s a t i o n ,  d l a c h a r g a  m i t i g a t i o n ,  and on - bo a r d  d l a c h a r g a  
co n t a i n m e n t .  I n  a c co r dance  w i t h  t h l a  c h a p t e r ,  d epa r tmen t  
r u l a a ,  and t h a  r l o r l d a  Co aa t a l  P o l l u t a n t  S p i l l  C o n t i n g enc y  
P l a n .  A p l a n  I n  c om p l i a n ce  w i t h  t h o  f e d a r a l  r e q u i r e me n t  f o r  a -  
a h l p - e p e c l f l c  a p l l l  c o n t i n g e n c y  p l a n  a h a l l  s a t i s f y  t h a  
r e q u i r e me n t s  f o r  an adequa te  a h l p - a p a c t f t c  a p l l l  c o n t i n g e n c y  
p l a n  r e q u i r e d  by t h l a  s e c t i o n .  On o r  a f t e r  J anua r y  1,  1991, 
t h a  mas t a r  o f  a v e a aa l  w i t h  a s t o r ag e  c a p a c i t y  t o  c a r r y  10.000 
q a l l o n a  o r  more o f  p o l l u t a n t a  aa f u e l  and c a r g o ,  wh i c h  v e sse l  
l a  o p e r a t i n g  I n  a t a t a  wa t a r a  w i t h o u t  an adcqua t a  c o n t i n g e n c y  
p l a n ,  commi t s  a n o n c r l m l n a l  I n f r a c t i o n .  The mas te r  a h a l l  be 
c i t e d  by the depa r tmen t  and a h a l l  appear  b e f o r e  t h e  c o u n t y  
c o u r t  f o r  t he  c o u n t y  I n  wh ich  t h e  v i o l a t i o n  o c c u r r e d  o r  t h e  1
co un t y  c o u r t  c l o a e a t  t o  t ha l o c a t i o n  a t  wh i ch  t ha v i o l a t i o n  
o c c u r r e d .  The c i v i l  p e n a l t y  f o r  auch an I n f r a c t i o n  a h a l l  be 
up t o  33 , 000 .  An adequa te  c o n t i n g e nc y  p l a n  must  be s u b m i t t e d  
t o  t h a  depa r tment  p r i o r  t o  t h a  v e s s e l  r e e n t e r i n g  a r l o r l d a  
p o r t .  F a i l u r e  t o  s u b n i t  t he  r e q u i r e d  p l a n  a h a l l  r e s u l t  I n  a 
c i v i l  p e n a l t y  o f  1 1 0 , 0 0 0 .

Se c t i o n  16. P r e sen t  aubaec t l o na  (5 )  and ( 6 )  o f  
s e c t i o n  176 .09 ,  r l o r l d a  S t a t u t e s ,  a re  renumbered aa 
aub aec t l o na  (6 )  and ( 7 ) ,  r e s p e c t i v e l y ,  and a new s u b s e c t i o n  
(3 )  l a  added t o  s a i d  a a c t l o n  t o  r e ad i |

176.09 Removal  o f  p r o h i b i t e d  d i s c h a r g e s . - -
( 3 )  No t w i t h s t a n d i ng t ha  p r o v i s i o n s  I n  subse c t i o n  | 4 | .  I 

any pe r s on  who I s  a u t h o r i s e d  by t he  depa r tmen t  or  t h a f e de r a l  |
22 lO d N ,
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C3 f o r  CS f o r  S I ' a  1068 and 22 r l r a t  Engrossed ( n t c )

1 | g overnment  o r  t h a  pe r s on  a l l e g e d  t o  be r e s p o n s i b l e  f o r  t h a j
2 1 d i s c h a r g e ,  o r  by a dea l gnae  t h e r e o f ,  t o  r e nder a s s i s t a n c e  I n

c o n t a i n i n g  o r  remov ing p o l l u t a n t s  a h a l l  no t  be l i a b l e  f o r  !
c o a t s ,  expanses ,  and damages,  u n l aaa such co a t s ,  expenses ,  and 
dasLsgea are a p r o x im a t e  r e s u l t  o f  a c t a  o r  o m i s s i o n s  c a us ed by
q roaa  n e g l i g e n c e  o r  w i l l f u l  m i s conduc t  o f  auch a u t h o r l i e d  
p e r s on .

S e c t i o n  17.  Su bs ec t i o n s  ( 2 |  and ( 6 )  and pa r ag r ap h  ( c )  
o f  s u b se c t i o n  ( 4 )  o t  a e c t l o n  376 . 11 ,  r l o r l d a  S t a t u t e s ,  a re  
amended t o  r e a d t

376 .11 r l o r l d a  Co a a t a l  P r o t e c t i o n  T r u s t  f u n d . —
(2 )  The F l o r i d a  Co a a t a l  P r o t e c t i o n  T r u e t  Fund l a  

e s t a b l i s h e d ,  t o  be used by t h e  depa r tmen t  aa a n on l e ne l n g  
r e v o l v i n g  f und f o r  c a r r y i n g  o u t  t ha  pur poses o f  aa .  3 7 6 . O H -  
376.  21.  To t h l a  f und a h a l l  be c r e d i t e d  a l l  r e g i s t r a t i o n  f e e s ,  
p e n a l t i e s ,  j u dgmen t s ,  damages r eco ve r ed  pu r s u an t  t o  s .
376 .121 ,  o t h a r  f e e s  and cha r ges  r e l a t e d  t o  a s .  3 7 6 . 0 1 1 - 37 6 . 2 1 ,  
and t he  eac l e a  t a x  revanuea l e v i e d ,  c o l l e c t e d ,  and c r e d i t e d  
pu r s u an t  t o  aa.  2 06 . 9933 ( 1 )  and 2 0 6 . 9 9 4 3 ( 1 ) ( a ) .  Charges 
a g a i n s t  t h e  f u nd  a h a l l  be I n  a cco rdance  w i t h  t h i s  s e c t i o n .

( 4 )  Moneys I n  t h e  F l o r i d a  Coaa t a l  P r o t e c t i o n  T r u s t  
Fund a h a l l  be d l a b u r a a d  f o r  t h e  f o l l o w i n g  pu r poses  and no 
o t h e r s i

( c )  A l l  c o a t s  and expanaea o f  t h e  c l e a nu p ^  
r e s t o r a t i o n ,  and r a l . a b l  11 t a t l o n  o f  w a t e r f o w l ,  w i l d l i f e ,  and 
a l l  o t h a r  n a t u r a l  r aaou r cea  damaged by t h e  d i s c h a r g e  o f  
p o l l u t a n t s .  I n c l u d i n g  t h e  c oa t s  o f  a s ses s i n g  and r e c o v e r i n g  
damages t o  n a t u r a l  r e so u r c e s ,  whe t he r  pe r f o rme d  o r  a u t h o r i s e d  
by  t ha dep a r tmen t  o r  any o t h a r  a t a t a  o r  l o c a l  agency .

( 6 )  The dep a r tmen t  s h a l l  r e co ve r  t o  t h e  use o f  t ha  
f u nd  f rom t ha  pe r s on  o r  per sona  caus i n g  t h e  d i s c h a r g e  o r  f rom

l o w * .23 >
COO 1 MGi Korda s t r W ^ n  a r e  d e l a t i o n s ;  words u n d e r l i n e d  a r e  a d d i t i o n s .

mat a - a  it w i iw J  f e l l  M i im

1 tha Teder a l  Government ,  J o i n t l y  and s e v e r a l l y ,  a l l  sums owed
2 o r  expended f rom t h e  f u n d ,  p u r s u an t  t o  s .  3 7 6 . 12( 6 | ( 3». e xcep t
3 t h a t  r e c o v e r i e s  r e s u l t i n g  f r om  damage due t o  a d i s c h a r g e  o f  a
4 p o l l u t a n t  o r  o t h e r  s i m i l a r  d i s a s t e r  a h a l l  be app o r t i o n ed  

*  3 between t he  r l o r l d a  C o a a t a l  P r o t e c t i o n  T r u s t  Fund and t he
6 Genera l  Revenue Fund so aa t o  repay  t h a  f u l l  co s t a  t o  t he
7 Gener a l  Revenue rund  o f  any sums d l a b u r s c d  t h e r e f r o m  as a
8 r e s u l t  o f  such d i s a s t e r .  Reques t s  f o r  r e imbur semen t  t o  t h a
9 fund f o r  t he  above c o s t s .  I f  n o t  p a i d  w i t h i n  30 days o f

10 demand, s h a l l  be t u r n e d  o ve r  t o  t h e  Depar tmen t  o f  L ega l
11 A f f a i r s  f o r  c o l l e c t i o n .
12 S e c t i o n  18. E f f e c t i v e  Oc t obe r  1, 1990,  s e c t i o n  376.12,
13 F l o r i d a  S t a t u t a a ,  I s  amended t o  r e ad ;
14 376 .12 L i a b i l i t i e s  and de f enses  o f  t e r m i n a l  f a c i l i t i e s
15 and v e s s e l s ' . - -
161 (1)  Recause I t  I s  t h e  I n t e n t  o f  a s .  3 76 .011- 376 .21  t o
17 p r o v i d e  the means f o r  r a p i d  and e f f e c t i v e  c l e anu p  and t o
18 m i n im i s e  c l e anup co s t a  and damages,  any v e s s e l ,  o r  I t s  agen ts
19 o r  s e r v a n t s ,  who p e r m i t s  o r  s u f f e r s  a p r o h i b i t e d  d i s c h a r g e  or
20 o t h e r  p o l l u t i n g  c o n d i t i o n  t o  t ake  p l a c e  w i t h i n  a t a t a
21 bou nda r i e s  s h a l l  be l i a b l e  t o  t he f u nd  f o r  a l l  c oa t s  o f
22 c l e anu p  o r  aba t emen t ,  up t o  an amount no t  t o  exceed 530 J14
23 m i l l i o n  o r  5623 3188 pe r  g ro s s  r e g i s t e r e d  t o n  o f  such v e s s e l ,
24 wh i c heve r  l a  t h e  l e s s e r .  Hhen the depa r tmen t  can show t h a t
25 auch d i s c h a r g e  was t ha  r e s u l t  o t  w i l l f u l  o r  g ro ss  n e g l i g e n c e
26 o r  w i l l f u l  m i s conduc t  w i t h i n  t h e  p r i v i t y  o r  knowledge o f  t h e
27 owner o r  o p e r a t o r  o r  a gen t  t h e r e o f ,  auch owner o r  o p e r a t o r
78 s h a l l  be l i a b l e  t o  t h e  f und f o r  tha f u l l  amount o f  auch sums
29 expended.  When a d i s c h a r g e  o f  p o l l u t a n t s  o c c u r s  f r om  a
30 t e r m i n a l  f a c i l i t y ,  r e c o v e r y  o f  c o s t s  o f  abatement  and c l e anup
31 s h a l l  be l i m i t e d  t o  an amount not  t o  exceed 323 58 m i l l i o n ,

24 1 0 W ,  ^
COOlNGi Words s t r i c k e n  a r c  d e l e t i o n s ;  words u^TdjN^/ned s r e  A d d i t i o n
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aan c9,3 res3o r:6 s3M- .  
j f -es is vital ;o

6c<%
n o', sur'ace a no 
««  - f 3SiCy ana Jc ^ J » i

be sc-^.er
•re Alters n as

y or metrocs ces.gn-d to 'sr-cve or f.:ter out ccn- 

,lion from the .vater supply. ana the ter'7! ’replace- 

means replacement of a vseil or well ' e d or con- 

to an alternative source of safe pc table Aater. 

for the curpcses of the Hand Protect-on Tr„st 

such resicra; on or rep a:e~ent snail ’a-e c’-c-ce- 

• per other ..ses of t h e -ncc g a t e d  m p n e , s  a  f . m

Ch. 375

D R

- -r =-  dpspr bed n this sijcpara- 
a-  f *  ^ ' . r . r ^ V c - ^ n  for a r ,  one county 'or
- a v , o  3 ,— - n t * «  f i r ^ t f  shj A - ' - r — a  c r o v i s . c n  o f  oo t’ ec . s a -necessary to p r ; , ^  I :  '  Gr-vrs.cn

a of pu t>c  and private

s ' f nos a rc  dec'a.-es^
••at.on ar-c d o s c sa lt jf^  
c f f e  s ’ a’e and sta led

^  Funding for activities described m this sufcpara- 
shall not be available to 'und any r.crease m the 
ty of a pctac.'e Aater system or potabie pr .ate 

jo v g r  the carac;'.v Ahicn existed prior to such resto-
:-.d escapes of poTutaij 
■h .•e s , -.1>er  pyp.- . s : * ^  

- e  storage,
•due’ s ocse threats of gi~f -v ren .ven t o f He 
•rer nte-ests der.ir.g j
spurred in the past,
.tare threats of cot. 
of *h.ch. are e.<c'ei»j 
taramount .rterasts o ( 
••on. and ' i v,
.tAC-.gr a-,. ecsr..:rJcL-« 
•-re "cor. ‘.hcse erg*-;.^ 
sees no of pcV .sn .'sr.t

o> - e  e - a i ' - j - . i d ^  
p o w e r  o f ’.he j/y*  

-'t~c-'t Of E ", •Ch.'TV-g ;̂
•• jf .

• s - a 1 ano - e.vtn hacaA/ 
"  -us :  csed h.y sacft i i £  
3 'c  -e ated actvtwsr^" 
- ’a - r e - t  and 'em o \* | 
ana

.v ;'6 -u c ,’e He

i 'estorat ch or.repiaabi
f cc tab e private i
a f  •’ aca 'cs exist i 

cn n a y  .nc'ucie!
.:c*s7  c-as s after i 
s o . 'c e  cf potabie" <
■~e ‘ t " : a  eg ccodvc 
i t  ‘ c=■ a :  • sph, the 
;• a : c - : a ; '  ~a'.edi:^r: J 

‘  - acc :aole s * t j f ; r i  
' ••. ate' g .a  ty al!eria,.l£-y> 

-an ! or cc i’i l i ' . ' i ^ ^ C  
:• .'. *e 'e  no such 
c :e :  to a level whs*
' sc e 'eve! by tide S *
". of -e a lth  and ReW 

"a’ on of a filtrstx^hrS 
.-ml V ters as r.ecess^r^J 
•3 or another l r c s F '7 ^

rvisiop of ac-

i y o f  rep acemehi. unless such -crease s the -esult 
'jseuse of a more cost-e ffective a.terna: ve than otner 
^ynati.es a<a.ao:e
. i  Frcv.ce 'or ‘ he inspection and super, 
ytes descr cec in this subsection, a id  
j ,  Gua'ar.tee the prompt payment of .•easoraple 

resulting therefrom, including these admimstraiwe 
^ in c u r r e d  by the Department of Health and RehaOil- 
- - Services in providing field and laboratory ser- 

toxicoiogical msk assessment, and other services 
department in the investigation of dnnkmg Aaler 

ttpianiination complaints.
-}<) The Legis’ature further finds and declares that 
j*preservation of the quality cf surface a rc  ground Aa- 
jn  is of prime public interest and concern to the state 

‘ fpomc;-r.g ts general A e 'a re  p 'e .e -fn .g  jsease. 
rjronctmg hea tn and. prev.-omg ‘or the pubi'C se'cty 
jrdb.a! the -’ te 'est of the state in sucn preser.3 ticn 
Xfxeighs any burdens of liability impcseo by the Legis- 

'£ /e upon  tncse persons e "gaged i  stor.ng pollutants 
L fd  related ac t.v : es
r^(5) The Leg steture further declares tKa t ' t  >s the in- 

1 ss 37o2C-376 3 !9  to support and complement 
able provisions of the Federal Water Pollution 

Irol Act. as amended, specifically these provisions 
to the national contingency plan for removal of 

its.
T - l  W :n  S u - th O .j  5 cn 34-308 . J  ’C c.* 3 c - ’ S3 s I 5 3 -’88

6-301 Definitions o f terms used in ss, 376.30- 
19.—When used in ss. 376 30-376 319. uniess the 

cleany 'eauires otherwise, the term:
‘Barrei’ means 42 U.S. gr. Ions at 50 ’ Fahrenheit. 
‘Department’ means the Department of Environ- 

I Regulation.
‘Discharge’ includes, tu t  is not limited to. any 

leaking, seeping, pouring, misapplying emit- 
. emptying, or dumping of any pollutant wnicn oc- 
and which affects lands and the surface and 
J waters cf the state not regulated by ss 376.011-

‘Facility’ means a nonresidential location con- 
1 any underground stationary tank or tanks which 
> hazardous suostances or pollutants and have m- 
I storage capacities greater than 110 gallons, or 
weground stationary tank or tanks which contain 
its  which are liquids at standard ambient temper­

s’ u'e anc pressure and have rc r.idua . storage :scac • 
t es greater than 550 gallons Tms defin it cn s ra i -c t ~- 
elude 'aciiit.es covered by ss 375011 -3 7 62 ’ e>c=o: 'cr 
mar.ne fueling facilities w ith underground or acc.e- 
g-cund tar.^s Ahere tne fae.bty nas no one tank A 'tr a 
oacacity greater than 30.000 gallons, ‘acilities ::.e -ed  
p r cnacter 377 or containers stcrmg solid or gasec.-s 
pollutants and agricultural tanks having storage capaci­
ties of tess than 550 gallons

r51 ’Ccerator’ means any person o ce 'a ’.«ng a ‘aci.-ty 
A^ether sy lease contract, or other form of agreemg^;

(6) ?Cwner’ means any person owning a faculty
(7) ’Person’ means any individual, partner. ;cmt ven­

ture or corporation, any group of the 'ciegomg orga- 
n.zed or united for a business purpose, cr an> gc.em- 
men’al entity.

■;3) ‘Person .n charge ’ means the pe 's o r on tne 
scene Aho is in d.rect. responsible charge of a *ac :•!/ 
from Amch pollutants are discharged, .v e n  tne d s- 
charge occurs

(9) ’Petroleum’ inc ludes :
ta) Oil. including crude petroleum oil and other v  

drocarbons, regardless of gravity, which are produced 
at the well in liquid form by ordinary methods and Ahich 
are not the result of condensation of gas after it leaves 
the reservoir; and

(b) All natural gas, including casinghead gas. and ail 
other hydrocarbons not defined as oil in paragraph ta).

(10) 'Petroleum product’ means any liquid fuel com­
modity made from petroleum, including, but not ‘im.itea 
to all forms of fuei known or sold as diesel fuel, ke'c- 
sane, all forms of fuel known or sc.d as gas:- -?  = 'o  
fuels containing a m ixture of gasoline and c . 'e ' c 'cc- 
ucts. excluding liquefied petroleum gas =nd A -a '.c s - 
Society for Testing and Materials (ASTM) g'ades ~c 5 
and no 6 residual oils, bunker C res'dual cns, m te r-e a - 
ate fuel oils (IFO) used for marine bunkering w tr a . s- 
cosity of 30 and higher, asphalt oils, and petrocrem ca. 
feedstocks.

(11) ’ Petroleum storage system ' means a stahcra-/ 
tank not covered under the provisions of cnaoier 3”  
together v/ith any onsite integral p io ing or discensirg 
system associated therewith, which is used, or intended 
to oe used, for the storage or supply of any petrceum 
product as defined herein, ana whicn:

(a) Is registered w ith the Department of Environmen­
tal Regulation under this chapter or any ru.e p ro ro g a t­
ed pursuant hereto;

(b) ts located in a terminal facility registered ACh t*-e 
Department of Natural Resources under this :~ac;e.' cr 
a~y rule promulgated pursuant hereto.

(c) Is located in a storage facility licensee .v tn -~e 
D epa rtm en t of Revenue unde r s. 2C6 022 cr ; s 
2C6 9930. excluding offsite pipelines;

(d) Is a system with respect to which notification '  as 
been subm itted to the Departm ent of Envircnme'-ta1 
Regulation under s 376.303; or

(e) Is a system w ith respect to which notification -as 
been submitted to the appropriate state agency unce' 
Subtitle I of the Resource Conservation and Reco.er. 
Act.
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( '2 ) ’Poilutanls’ includes any ’ product’ as defined in 
s 377 19.: 1). pesticides, ammonia chlorine, and denva- 
fves  the 'ecf. exclud.ng i.cuc-fed cet'd eum gas.

i* 3 i ’Poiluticn’ m*-a-s tne prese-ce an the 'and or ,n 
the waters of tne sta le o ' p c il- tan 's  m quantities wh.ch 
a'e or may bo potentially na'T.fiul or my-nous to human 
"ea.tn or welfare, animal or plant life, or property or 
Ah.cn may jnreasonably interfere with the enjoyment of 
tife or procerty, including outdoor rec'-aai.on 

( 14) ’Response action’ means any activity, including 
evaluation, planning, design, engineering, construction, 
and ancillary services, which is carried out in response 
to any discharge, release, or threatened release of a 
hazardous substance, pollutant, or other contaminant 
from a facility or site identified by the department under 
the provisions of ss. 376 30-376 319.

( ’ 5) “Response action e x tra c to r ’ means a person 
who is c a s in g  out any rsspor se action, including a cer- 
son retained or hired b> such oe ’ so.n to C'ovide services 
re at.ng to a re;DO~se action 

{ To) ‘Sec'etary’ means the Secretary of the Depart­
ment of Environmental Regulation 

»17) ’ Hazardous su c s ta n ce s ’ means those sub- 
s'ances defined as ra -a 'dous  substances in the Com- 
crehenstve Environmental Response Compensation 
and Lab ility  Act of 1330. Puo. L No 96-5*0. 94 Slat. 
2757

03 ) 'Person responsible for conducting site rehabili­
tation’ means the site owner, operator, or the person 
designated by the s.te owner or operator on the reim- 
Cu'sement apDhcat'on.

• 19) ’Varine ‘ uelmg ‘acuities' means a commercial or 
•ec'eatiOr al facility providing fuel to vessels, excluding 
o oroduct handling terminals

20) ’Bulk oroduct handling terminal’ means a coastal 
waterfront location where pollu tants are received by 
:a~.< vessel, p.peline. tar.K car or tank vehicle and are 
s’ r e s  cr oienced .n aboveground bulk tanks with mdi- 
. o .a i capacities greater than 30 000 gehons, for the
c . 'o c s e  of astnbu tm g such po'lutants oy tank vessel, 
c ce .re tank vehicle, cr container.

v  :■ 53-2'C s S ji-CM 5 •' :r. » - !«  s 2 cn 3S-ie« 'N;*s i 53-53' -.-a: ".ne 0«;an.-*->i 5! s-c's'.5 era! St;->-a c( .a-.i-f I -e?S ac:c-a5C's..a.--.; s-ansi.-3s!3r ;ne cen.r.tii«>n ;• a:: i -  ss'i'icts:* as c»'.-rf .n 376 301 - on"a SlaUles O'O-. ca: -:«*.*! -.-a! no -o -1 ca: cn j-aJi te eov.-oc Ity a c'oi««ona! ang.neei Ii- ."ce- c-acie- a*i ~'<y ca Slaves "-e Oesa—a-! cl Eny.iavie-.iat 7>e$. . a - - . - j ' -  :■ :7a deca-i-,-: e-;-es-. a- S' se ;ji- ;" r :,ne aooo-: s.:- ■*! a n :5 -a "a * a->: au-T.ire-.. ,-yir s.:- r. 55 a-a-ieinet: aaop-
■Nc:e.—"7* a o 'C . :e s ‘ -at s.;si:-led o» :-a a-l 'c.s lo/ ire *aio 'means ‘ •Sale. —Secio" 205 3*530 Saes noi «i .$i

376.302 D ischarge of pollu tants proh ib ited.—The
o .sc-a 'ce  of pollutants into or upon any waters of the 
state cr ands. which discharge violates any departmen- 
•a! ’ standard’ as def.ned in s 4Q3 303(13). ;s p'oh.bited.H.sla/y.—s 3< :.r S3-3IC s S cn Sa.Jji

'376 303 Powers and duties of the Department of 
Environmental Regulation.—

(1) The department has the power and the duty to:
(a) Establish rules, including, but not limited to. con­

struction standards, perm itting or registration o l tanks, 
ma.n ie 'ance and installation standards and removal ne
d.sccsai slandanm® *« -  •

acovecround faciM es and tneir o rs .te  in tegra l,
s .s tems Such rules may establish standards tor t__
ground fac.i.l.es a men. s ic e  hazardo.s s . ts la n c e tw ^

l es and afcow ip c llu '-n ts  a~‘d ma'me fuel.nc fa ;
ground ‘ac !■: es wh.ch store po llu ta -fs no I covered £*.1 
ss 376 011 -376 21 or by chapter 377 Requ.ro.mer,ti2^ 
‘ac.tit es A .n  underground storage tan^s having sic 
sacacities c .e r  110 gallons mat s lo 'e hazardous 
sfanoes shall not be effective until January 1 ,1991, 
department shall maintain a compliance verification-! 
gram for this section, which may include invest"* 
or inspections to locate improperly abandoned M g ' 
and which shall be implemented upon termination o(
Early Detection Incentive Program established und*
376 3071(9) or December 31. 1987, whichever is earfw„:- 
“ ne department may con tract with ether .gcvernmerS* " 
agencies or private consultants to pe-fcrm compfisree - 
.c-’ fica'.on aotiv.t.es The con t'ac ts may c ’cv'de for 
ac.ance cf working cap ita l to iccal g c .s '—rents to 
r-ed.te the irr.p .e ren ta tion  of the ccmp: a-ce v e n fc r t* . ’ 
program. Counties w ith perm it or reg.s'/at on fees ftir 
storage tanks or storage tank systems are not e l t f k l  
' c  advance funding 'o r the comp'.an-.e .anfication pr» ;■ 
d'am.

'b) For sac-n tank reg istered with the department 
oer this section, issue a registration c'acard listing 
registered tanks at a facility, to be d.sp'ayed in pH * 
v-ew in the office, kiosk, or other suitable ocation «t 
'acihty where the tanks are located For new facilities. Ifi 
in *, al registration fee of $50 oer tank is due and paystfr 
a thin 30 days after receipt of notification by the ' ‘ 
ment. Owners or operators that upgrade '.heir fi 
by replacing their existing tanks are r e c - ’ =<i to P*7  * . 
tank replacement registration fee of $25 per tank 
30 days after rece'pt of notification by the departm**- ^ 
OAners and operators of new facilities a 'd  -
ex st.ng facilities ^ep'ac ng their tanks are req'ji'ed 
t;fy tre  department 10 days pnor to instaliaticn df * 7  .  ̂
tan vs us.ng approved departm ent forms. An a.nnu» 
new a: fee in the amount of $25 per tank sha" 
upon the tank owner, to be due and payable by -kty. j g  
of eacn year, except that stationary tanks cf 110 
or less at nonresidential locations and agri: j'tur3i 
of 550 gallons or !ess shall not be required to pay 
trahcn fee The department shall notify each 
of the annua! renewal fee requirement no later 
1 of each year 
be deemed delinquent

Any payment over 30 days Pasj;CY? j*j 
•Imquent, and ihe registrant sbalID* ■egistrd iii

qu.red lo pay an additional $20 late fee for 
with respect to which payment is delinquent. .-
ary 1. 1990. marine fueling facilities are requ.’ ed ^  
all reg stration fees specified in this section 
annual re

, ,n

bL'L'd." s' f3t|0n fees required under ss. 375 051 -.H.
J . i ny exis!,nS unregistered facility that fairs » o \  

er by October 1. 1589. shall pay all previous
s t o l ­

on fc _s that should have been paid in accordzrce- - uthis section begmn.ng on July 1, 1986. and 
avoided through noncomphance Revenues 
from fees imposed upon tankc cin /inn r=tr->> m  pw-.*

sited >n tr.e .Vate* C 
^ ie d  under s 2 '5  5 '. '
Provide for tre  :e . > ’.

. and c  ans ’c z :- 
u.,..i cf / a r . : . ;  • * :s  
Establish a red . 'a -

f' ja c l be Sub.e:: • ;  : i "  
at reasonable times. 4 

I a pollutant in viola’. :
76 319 shall be f'J 'y 3 

nt to  ensu’2 tr a- 
to occur 

- Keep an accu-ate 
incurred for t**e ’ . 
and. evcept as : ‘ 

j  d ilige rtly  l o : .  ’ 
■redlrom : - e c e ’ = : ' 

ales G :.= ’ .- i.ts -'
i the dapa 't.-em  ; - : .  

lo r  tne like’ hcod a :
Bring an act.or. -.t '

-ibilit.es imposed c . ss 
i o f  ss 403.121.422 * •’
) enforcement u rea ' ss 

The powers a n ; at 
,6.30-376 319 sna1 e ^a - 
in o t descrbed n ss 2 ' :  

Thedepartm e-t -  a.
,r - _ nt storage ‘ a -k  4 - 
Cjlorage tank as :a ’- ' a ;  
^such installation s n a : 

^a dop ted  pursuant tc r  s 
^p rom u lga te  a fo r -  s . 
\m inimum mctude

A signed s ;a te - a 't  * 
i systems see : a t .  : .
3. that such ' f t  a* . 

•irds adopted p . -s .a - t  
Signed s ta te ^ a * ’ 3 

. - 'g o rs ..p e rv.s n.g :-e  ---• 
‘ ferk, which s:a :e~-:-'’ s 
f  are r.ecessany for me c

The departm e-f s ' 
.con tract w m  : : a  : 

.•administration of ts ’ a te  
Such contracts - a .  
the junsC 'C .C " c :

■ However, no sue*
( sths local g o v e rn -a -  
*2*1 such resoe.-s c • :  s •

r ? ?, To this end * - •  d. 
•^Timents as lo  f a  
■ ®«r options he '-:-,- 

may acc 'y  t :  - a  
l - . ' ^ s  to fee P 'd . : : :  :

:,‘ ---T?'/su :n  .n .fo r-a '
Tha d-aca” - ' ’ '
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(y As* .ranee Trust Fg“ * J § £
•an ce -sed by th,e c w f o
. ' ,,, 3 > r<s r ca ’ r' ,n9 o u t2 ;v -  o 3 ,9  other than those<3^-*

; ” "'e=Soo T ? "the . - ar.d -=rc*.ec;.on T * k S ? | cv.ced .n ss. 376 5071 
ill ce credited all excise V 
and •:-edited pursuant td «4 % " 1  
! Mb. a-^d all penalties, ju ^ V .r ]  
tra -ces -e’a led to the « « £ ’*■’ 1
6 3 ‘ 9  c:r.er than those p e C  1 
r 'ec-s i ' d  cnarges related 1 
> 3 ’ 6 3071 and 376.33JJ. +  ' 
■ar Cua'Jy Assurance Tru* v  
a .v tn this section. 
all Jsbu rse moneys in ?<,-.• 
'rust Fund for activities' 1 
n (2) according to the Id
necessary to prote 

-elfare. •

rement of contaminated p t^ t ,
systems. •. *•»/« '
a-ned out oursuant to : 
■■tat resccr.se . Ccn-per.Mr.'- 
7LA) > ;• '
■s : a -  eo cut or a ..th a ii* r .
vt.es 3*cept that, upori*

■Sj f a t  sufficient unobSfAi.
■ne t- , 3; ‘ jr .o  to adeois'&Y^:- 
; urne- this sufcpa-agrapftjfi.'. ri 
sburse a.a.lable moneys 
ir act:.-*t-es. or to w ilhhcM ^ j 
ict'vtes
my 1 . 1389. 'unds u s e d t f |y  
ceexpendedforwa i » « R s s  
-•tarr.ir.ated potable >

•• .mws
"ated potable wateri 
-s fu c ’ed after Janua ,  
•.r.da-ds adopted PurSL̂ j j j
■ "c  ’c ex.sti.ng water 
•-e*-e:f c f  - ced that ^ . ,
, ...orth of the lO-r-Vii
- a f - . g f t e r s  for the r r ^  - ;i 
c rs or • i v .Y-'.i
■ ",c"Cc to provide lR**s§ ;̂  
a-ed .-.ells sufficient to f 
no (.iter shall be 
ned tc provide water*

7y’;yj ■

-c :  '"a: s per- ; f  a s .c d  - ce.e : :~ e n ;
,;e f a t  .vouio accorcng *o —e o-ecar;—e r  ce 
effectively served by a water s -cq ./ s.stem I 

isuodivision or development rece-.ea .ts Oe<e'op- 
icrder alter January 1. 1989 

Subsidies to persons developing rew  water sup- 
^sterns lo be permitted and constructed after Janu- 
p| t 1989, in accordance with standards adopted pur- 

i r ^ j  to s 373 309(5) because of actual or potential con- 
■'Station of cotable water weiis. provded that no such
• ?£sidy snail exceed one-haif of the present worth of 
ie  10-year cost of providing and maintaining filters for

£ presidents lo be sen/ed by said system 
. 3  ̂ The nest cost-effective remedy as determined 

- L  the department, for wells dniied prior to January 1.
Tggg
' . Except as otherwise provided by ‘aw the depart- 
a**nl shall recover to the use of the fund from a pe-son 

P ^persons at any time causing or having caused tre  dis- 
L charge or from the Federal Government, jointly and sev- 

*3ty. all sums owed or expended from the 'urd. cursu- 
lo s 376 3C8. except that the department may de- 

jfcie tc pursue such recovery if it finds the amount .n- 
too small or Ihe likelihood of recovery too uncer- 

'jwv Sums recovered as a result of damage due to a dis­
charge of a pollutant or other sim lar disaster shall be ap- 

“ aaiiored between the fund and the General Revenue 
so as to repay the full costs to the General Reve- 

iFund of any sums disbursed therefrom as a result 
f^such disaster. Any request for reimbursement to the 
’ lixJ for such costs, if not paid within 30 days of de- 
trend, shall be turned over to the department for collec- 
.fcn.
' (6) Moneys in the fund which are not needed cur­
rently to meet the obligations of the department in the 
txercse of its responsibilities under ss 376 30-376 319 
vha!! fee depcs.ted with the Treasurer to the credit of the 
*jnd and may be invested in such manner as is provided 
toby statute. The interest received on such investment 
«ha!lbe credited to the fund Any previsions of law to the 
contrary notvvthstanding, such interest may be freely 
Jansferred between this trust fund and the Inland Pro- 

flection Trust Fund, in the discretion of the department.
(7) Except as otherwise provided by 'aw. it is the 

I lr t y  of the department in administering the fund dili­
gently to pursue the reimbursement to the fund of any
• torn expended from the fund for cleanup and abatement 
;•£ accordance w ith the provisions of this section, unless
‘  i department finds the amount involved too small or 

likelihood of recovery too uncertain. For the pur- 
£P0ses of s. 95.11, the lim itation period w ith in which to 
|re lilu te  an action to recover such sums shall com-
E“ ‘ ce on the last date on which any such sums were 

ended, and not the date that the discharge oc- 
ed.rJ*"«»■-« S» cn 33-31C. i 3 cn 33-JS3 s ’0 :-t-S38 ss 3 :> U  cni 32. cn 36-153. s 4 cn 38-3S3 s 9 cn S3-;71 The re't'ê c* io*s 3’6 *as sucstituJeo 5/ :re eoiots for a 'e?er-

f  1 376 1 USKg)’ .n cons«ueoc€ of ine /e'-urrwf.ng cf i 376 1 ’<5) as a re- 3 8 ana 34. ch 86-159Seci.on 14 cn 89-171 provxres ’.hai '(Ijh* Ê ecv’ive C'rec:o< of *-*ie Ot- of Oeveoot ,s ne»e0y auihonzed lo adoo! eT-e*;?«c/ -w'es cursuaLil io s (9). F'onaa Siaiutes. lor pcrposts of tmp<tfntniing tr« aopicaofo p̂ ovisonj * 4c: Pules of ;ne Oepanment of Revenue /elated to ana m funrerance of tht Ba 01 ,he *Dpi'cabie p<ovis «ns of this act shall not be subjectk 1«BS*/I7>t F'orca Statutes, drawout proceeding, but. once aacoied. iraii be

e :  :#  *e r - :sa'—e**:»S:j‘e *c• +
; r / i ;  ..I j : *e ic  \* i :<r..-e t" 

*e : > i :* \

376.3071 Inland Protection Trust Fund; creat'on; 
purposes; funding.—

(1) FINDINGS — in addit.cn to the 'e g s 'a '.e  ‘ rd- 
mgs set forth m s 376 30. the Legislature ‘ ."Cs a*d de­
clares-

(a) Thai significant quantities o< petroleum a"d ce- 
troleum products are being stored in ur.de'gro^'d s;cr- 
age systems >n this s'ate, which storage 'S a "ata-cous 
undertaking;

(b) That spills, leaks, and other d-scharges 'ram 
sucn storage systems have occurred areocc-rr -g  a"d 
will continue tc occur and that such discharges case 3 
Significant threat to the quality of the grcuno/.a'.e's and 
inland surface waters cf this state,

(c) That /.here contamination of the grou-c o' sur­
face water has occurred, remedial measures ha .e o'len 
been delayed for long periods while determ.ma* : - s  as 
to liability and the extent of liability are made a_-d mat 
such delays result in the continuation and inters ■ oat-on 
of ihe threat to the oufclic health, safety and -ve ‘ a'e m 
greater d a -a g e  to the environment; and m s-g-- ‘ oartly 
higher cos ’ s to contain and remove the contar- - a* on 
and

(d) That adequate financial resources must ce readi­
ly available to provide for the expeditious supply of safe 
and reliable alternative sources o f potable water to af­
fected persons and to provide a means for invest.gat.on 
and cleanup of contamination sites without de’ay

(2) INTENT AND PURPOSE.— It is the intent cf the 
Legislature to establish the Inland Protection T r,s : A_-,a 
to serve as a repository for funds whicn vvll enac e me 
department to respond vv.thout deiay tc me ce-'a r  rv 
land contamm-at-on re:ated to the stc'age cf ce” :  e,m 
and petroleum products <n order to o r m e  o .o  c 
health, safety, and welfare and to minimize en/ir;-m en­
tal damage.

(3) CREATION —There ;s hereby created the m ar d 
Protection Trust Fund, hereinafter referred to as tne 
‘ fund," to be administered by the department 7n:s ‘ ^nd 
shall be used by the department as a nonlapsmg revolv­
ing fund for carrying out the purposes of this sect cn a"d 
s. 376.3073. To this fund shall be credited ail pe-a .; es. 
judgments, recoveries, reimbursements, loans and oth­
er fees and charges related to the implementation of this 
section and s. 376.3073 and the excise tax revenues ‘ev- 
ied, collected, and credited pursuant to ss 2C6 3935i3) 
and 206.9945(1 )(c). Charges against the furd s~a : ce 
made in accordance with the provisions of th's sec* or.

(4) USES — Whenever, in its determination c,- 
dents of inland conlamination related to the stcage of 
petroleum or petroleum products may pcse a m*ea: *.c 
the environment or the public health, safety cr ‘ a*e. 
the department shall obligate moneys availacie r  me 
fund to provide for:

(a) Prompt investigation and assessment of co ram - 
ination sites;

(b) Expeditious restoration or replacement of cc:a- 
ble water supplies as provided in s. 376 30(3)(c)i .

1037



Ch. 37 ; POLLUTANT DISCHARGE PREVENTION AND REMOVAL
•«

VOLUNTARY CLEANUP —Nctmng m chapter 
36 -‘ 59 Laws ol =,crica i 'a l i  ce aeem.ed to pronioit a 
person from concuctinc site reraoiittation either througn 
*vs own personnel or througn responsiPle response ac­
tion ocntracto-s or Subcontractors

\2) REiVEjPSEVENT f o r  c le a n u p  e xp en se s . 
'a) Leg s'et »e hndmgs — ” ne Legis:atura finds and 

Declares that, .n orn-r ip pro...tie ‘or re-a t'-l tation of as 
r.any contamination $.;&$ as oosswe a ; soon as possi- 
Ce ^ c - .n t jry  rnha^.i.ta tion of con tam ination sites 
snp^ 3 pe encp-jraged provided tnat such rehabilitation 
s conducted in a manner and to a evel of complelion 
Ar'ich .mu protect the p.iOi'C nealth, sa'ety and welfare 
and II mm-mce damage to the er.ironment.

(b) Entitlement; conditions.— To accomplish this 
purpose, lor sites initially reported on or prior to m idnight 
on December 31,1938. any person conducting site reha­
bilitation under this subsection, either through his own 
personnel or through responsible response action con­
tractors or subcontractors, shall be entitled to reim­
bursement from the fund at reasonable rates for allow- 
aoie costs incurred on cr after January 1. 1985. m con- 
'e c n o r with such s.te rehabilitation, subject to the tel- 
’CA.no ccnd;,o.ns

1 ' Notn.rg m this ;  .bsection shall oe construed to 
3u!' cnee -e.-.purse.T.eh.t of any person or for any site 
e*c'uded from part c pat-on in the Early Detection Incen- 
t -.e Prod'am .mce' $ iccarag'aph 1 or subparagraph 3 
of cs ’ a ra p n  9 “.fct or paragrac-n (?Vd1

2 ” ng p'ov :s-ons of this supsection shall not apply 
tc any s.te h t atiy reported pnor to ju iy  1 . 1986. where 
the department has initiated an administrative or civil en-

: respect to such site, unless the 
ca rt/ has oner to July 1, 1986, undertaken.

ana made a reasonaoie effort to carry out. one or more 
of the ‘ o"owng re.meciai actions at the site' 

a ='oauct recover/ 
d G roundvvater restoration, or 
c 5ci! removal,
3 Reimbursement under this subsection shall not 

ce de'cd a state ccrtract and shall not be subject 
to :-e  c'o.is-ons cl c-apter 287 

a 5 te rehicJ tif-pr sr.aT ce completed in accord- 
a t e  a  tn cleanup c e t e r  a established oy tne depart- 
~e">t c^’ suant to ca'agraon (5)(b).

5 =roced.ra! requirements of this subsection shall 
" 3 .e  oeen met,

l.ci Procedure 'o v -a 'e  anp conduct site rehabilita- 
t'Cn. Any person .rVatmg site rehabilitation pursuant 
1° section between „anuary 1. 1985. and December 
o l '9o3 who intends to file for reimbursement shall 
s . cm.it wr.tteh, notice of such intent to the department 
e 'e r to r idn.ght on December 31, 1988, together with 
documentation of site conditions pnor to initiation of 
cleanup. '.Vith.n 60 days after receipt of such notice and 
suff-cient documentation of site conditions pnor to imtia- 
t on cf e'eanoo. the dc-cartment shall determine whether 
‘."a  person is .neligibie tc apply for reimbursement under 
s.oparag'aph [o)1 or sufcparagrapn {b)2 and shall noti- 
'/ the applicant as to his eug'biiity in wrtmg 

'd) Razorcs —The person responsible for conduct- 
■ng site rehabili'alion. oi his agent shall keep and pre­
serve suitable records of hydrological and ether s*te in­

vest-gations and assessments s.te rehabilitation p ta^- 
comracts and contract negotiations and accounts, in ­
voices sales tickets, or other payment records from 
cnases sales leases, or other transactions .nvoNV» 
costs actually .ncu red  res ted to Site reh ab ilita te  
Such records shall be mace avai'acie uoon request to 
agents and employees of the department during regut» 
business nours and at other times upon wntten reque*( 
of the department l.n add • on the department may (to i 
: me ‘ o t mo -equest Submss on of such site-spec.fc b> 
formation as t may req ..'5  Ait reco'ds of costs actuaty 
•rcu r'eo  'c r cleanup sha'I be certified by affidavit to 
d e p i t.ment as bemg true and correct

(e) Application lor reimbursement.— Any e lig ib li., 
person who performs a site rehabilitation program c f  -jj 
performs site rehabilitation program tasks such as pmpf-.- 
aration of site rehabilitation plans or assessments; prod-'" 
uct recovery; cleanup of groundwater or inland surface 
water, soil treatmen) or removal; or any other tasks ids> 
tiLed by department rule developed pursuant to pva­
gi aph :5 'ib ). may apply for reimbursement Such appt- 
ca t-crs for reimbursement must be supmiited to the d * 

'~r.\ on forms p ro /.dec by the oeoarfment, t->jeth-

f j .  1989 _

er w.tn c-.oence docum,e.n*,ng that s-te renab-'.taie# 
c  c g ra -  ‘ asks were conducted or cor-p.-c-ted m acccrj- 
ance witn department rule developed pursuant lo p ** - 
gi’apn -'5-ib). and other such records or information u  
•ne necar'm.ent requires. The reimbursement appfc*- 
t-cn and supporting documentation small oe enanvned 
o> a certif.cd public accountant m accordance with gen­
erally accepted accounting principles A cooy ol W  
accountant s report shall be submitted with the re** 
oorsement application Applications (or reimbursement 
may not oe approved for site rehabilitation progr** 
tasks which have not been completed except for W  
task of groundwater cleanup.

ff) Review — -r 
1 P rovided there are suffic ient unencumbered _

f-jnds available in the Wane P election Trust Fund, N  ‘L 
department shall have 60 days to determine if the app *'^  
cant has provided sufficient information for p rx e s a ij  ̂  
the application and shall request submission of any &  
dit-onal information that the cepartment may requrt • 
w.thin sucn 6C-day cenod.

2. The department shall deny or acprove the appr 
cation for reimbursement within 90 days after recaf*** -i 
the last item of timely requested additional malehat, C*< \  
if no additional material is requested, within 90 4.
the close of the 60-day period described in 
graoh 1., unless the total revew penod is 
tended by written mutual agreement of the a?PCc* r k  
and the department. M-*'

3 Fmai disposition of an appHcat'on shall be P m J  
ed to the applicant in w  a accompanied by 3
e*plana'.icn setting fo r r  aelail the reason o r re4^  ^
for the approval or dema: i tne department faHs 
a determ ination on an application within the time ‘
ed m su toaragraph 2 . or aen.es an aop i'C a iiom ® ^-^ 
d ispute otherwise arses with regard to r5imD'jrSf y * . - f f  
the applicant may request a hearing pursuant
1 2 05 7 .

fg) Schedule for reimbursement.—Upon 9  
an app lication for reimbursement. re!mour’ 3,‘

1040 -•&
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*

i  *6r  ' Cr' Z
- s  and accounts. ,n. 
*ent recorcs from pU - 
•ansactions involving 
•o site rehaoilita'-on. 
abie upon request to 
i rtn-.ent during regular 
uccn  written re c a s t 
department may from

* such site-spec.t'C in- 
:o rds of costs actually 
•'■ed dy a ff'Ca/'t to the 
rrect
e r r e r - t  —  A n y  e ' .g .b ie 
ab i l i t a t i o n  p r o g r a m  or 
-.m t 3 s k s  s u c h  as  prep- 
or a s s e s s m e n t s ,  prod-
• ater or .niar o surface 
'  any ether tas^s .aen- 
pea pursuant to para- 
u'sement. Such appli- 
e subm itted to the de- 
e department, togeth- 
that site rehabilitation 
■* completed .n accord- 
:ped pursuant to para- 
ords or information as 
jimbursement applica- i  
ion shall be examined 4 
i  accordance with gen- 
ciples. A copy of the 
om itted with the reim- 
;n s  for reimbursement 
•ehab 'lita ticn program 
pieted. except for the

c ien t uhencum'cered 
'ection Trust Fund, the 
:  determine ;f '.he appli- 
•matron for processing 
• submission of any ad- 
cartm ent may require

'y  or approve the appli- 
90 cays after receipt of 
additional material, or, 

s 'ed. within 90 days ol 
described .n subcara- 
pe-'od is otherwise ex- 
ament of the applicant

:-:.cat'on shaii be provid- 
: pm par, ed by a written 
i the reason c r 'easons 

■ apartment 'a. s to make 
-  .v th in the time orovid- 
s an application, or if a 
gard to reimbursement, 
•■eanng pursuant to s.

■enf. — Upon approval of 
•nt, reimbursement fof

FS. '-539 p o l l u t a n t  : - s c :-a r s £ f r c VEt  c n  a n :  ==m c v a l

•eascraoie excerc .tu res of a sue 'e~ac i.:a:-:r c'cg.-am 
y  sue re p a tr ia t io n  program tasks documented :re’an 
srail be due and payable within 90 days of accrcvai of 
•re application, provided there are suff.cient unencum- 
pered funas available in the Inland F 'cteciion Trust 
Fund. Payment shall be made in Ihe crcer ,n wh„ch the 
department receives com p le ted applications Reim- 
pursement payment for a site rehabiii'a t on program or 
program 'asks shall be made for activit.es completed in 
accordance with department rule de .e icced pu-suant 
*o paragraph i'5ii'b), except that a person who under- 
■a«es the program task of groundwater ciean,.p and is 
working toward meeting the applicable -oleaouo criteria 
;or completion shall be allowed lo  receive uoon request, 
.r.lerim reimbursement annually while Ihe cleanup is tak­
ing place.

(h) Obligated funds.—Any funds obligated for reim­
bursement of expenditures lor a site rehatil.faticn pro­
gram task prior to July 1, 1989. shall remain col gated 
until Ju ly 1.1990. If completed applications for such pro­
gram tasks are not received by that date, Ihe obligated 
amount will revert to the unobligated balance of the in­
land Protection Trust Fund.

(i) Liberal construction. —W ith respect to site reha­
bilitation initiated prior to July 1, 1986. the provisions of 
this subsection shall be given such liberal construction 
by the department as will accomplish the purposes set 
lorth in this subsection. With regard to the keeping of 
particular records or the giving o f certain notice, the de­
partment may accept as compliance action by a person 
which meets the intent of the requirements set forth in 
this subsection.
4(13) FINANCIAL AND TECHNICAL ADVISORY COM­

MITTEE.—
(a) Creation, dudes.— There is created the Fmanc-al 

and Technical Advisory Comm ittee, hereinafter referred 
t :  as the ’comm it'ee,’ tc  review, at its a-scrc-tion cr upon 
request of the secretary, site rehabilitation projects or 
water restoration or replacement projects which the de­
partment, a local government, or any other person un- 
cedakes pursuant to the provisions of this section for 
the purpose of providing the departm ent with construc­
tive comments relating to technical and accounting pro­
cedures which may be employed and for the purpose of 
keeping the department abreast of the latest available 
technologies and potentia l improvements in manage­
ment and cost control practices. In addition, the commit­
tee shall advise the department, any local government 
undertaking a project under con trac t w ith the depart­
ment pursuant to s. 376.3073, or any other person un­
dertaking site rehabilitation under subsection (12) with 
respect to any site rehabilitation pro ject or water restora­
tion or replacement pro ject which the department, local 
government, or other person, as appropriate, reasonably 
anticipates will involve expenditures or actions whicn 
may obligate Ihe fund in excess o f S500 000 for that one 
project, exclusive of related investigation and assess­
ment costs.

(b) Membership.— The com m ittee  shall be com­
posed of nine persons to be appoin ted by the Governor, 
as fellows:

1. One hydrologist:
2. One hydrogeologist;

C -e  :g  st.
One : : —  t/ w a 'e 's -ce . e«ce't 
One 'escc-se action contra c o r 
Cn.e c e t 'e d  public acccurian :
One pe ’scn -epresentmg potrcieum -e' -e ’s 
One ce ’ son representing ce^c-eum — a '- c s ' i

2
4
5
6
7.
8

and
9 One ce ’ sor representing the pub c s e* 

n~eh!ai ir.’e resti
No person who s a pub lic official or public e - c  z.ee 
ot.ner than a m e -ce r of the teach,ng or researo " ‘ a c - t, 
or other p - 's o r  * :  dng an adm inistrative or c r : ‘e5S'Or a 
pcs tion w ith r  c e  State University System s.-a.' oe e .- 
gible for appointment under this paragraph

(c) Organ car on and terms; expenses, meet 'gs —
1. AH memoe-s of the comm ittee snail ser .s *:r 2- 

year terms exoeot that, in orcer to achieve stacce'ec 
terms, two of !c e  members appointed uncer s.Vtra’ a- 
g-aphs <b)1 -5  a 'd  two of fhe membe-s appointed 
der subparag-ao"s jb)6 -9 shall be .n.ta.ly a p e :- te d  
for 1-year terms

2. A vacant:, snail be filled for the re~a r  o e ' c e  
unexpired term oy appointment in the same nr-a-rc' as 
provided for a r c'-gmal appointment.

3. The Governor shall designate one memcer cf tre 
committee to ser,e as chairman.

4. Members of the comm ittee shall serve without 
compensation, but shall be entitled to travel and per 
diem expenses pursuant to s 112.061

5. The committee shall meet on a regular bas.s at 
the call of the cnairman.

(d) Departmental support. — The decartm -;-: ;-a  
supply such in fc '~a tion , ass.stance. and ‘ ac .* -es a-a 
deemed necessa'y for the comm ittee tc cam. c :  . 
ties under ih,s s -csecticn  and snail c 'c .  rte : c a -’ 
members for the performance of required :a -  :a a- :  
administrative L -c to n s  of the comm ittee Deca,,.~c--’a 
costs to compiy with the provisions of this parao-ac- 
shail be considered adm inistrative costs to be pad c . 
the fund, except ’.“.at no more than 575 00C per year ~ a , 
be cnarged to f e  fund to cover these costs

(e) Review o: zenain projects required.—
1. Wheneve' the departm ent, a local government 

acting pursuant to a contract w ith  the department j-o e r 
s. 376.3073, or outer person undertaking a s.te re*ac- • 
tation under subsection (12), a fter conducting an rvest:- 
gation and assessment, has a reasonable expectatcn 
that a site rehabilitation pro ject or water restoration or 
replacement pro:ect undertaken thereby will involve ex­
penditures or actons which may require obligation 
funds in excess of $500,000, exclusive of invest gat o t 
and assessment costs, the department, local govern­
ment. or other pe'son shall subm it to the comm ttee a 
request for review of the pro ject, together witr d :c „- 
mentation of pas: and proposed expenditures anc a o p ­
posed plan of act on relative to such pro.ect. othe- t r e ' 
documentation c ‘ expenditures relating to invest ga: on 
and assessment Copies of such request, together w.tn 
all associated documentation, shall be transmitteo tortn- 
with to every member o f the comm ittee.

2. W ithin a reasonable time after receipt of a -e- 
quest for review the comm ittee shall meet at ’.he : a : cf
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the chairman for Ihe purpose ol reviewing Ihe project 
Sucn -evew srall address, bui need nol be limited to. 
the financial and technical feasibility of the proposed 
oian of act.cn and its anticipated costs and whether oth­
er more cost -effective alternatives are available which 
wovC p ro le :! the public health safety, and welfare and 
-..-.m .ze camace to the e-vifC' vent

3 ” he committee shall •c-ourf .'s Lndings and rec­
ce r e -  batons to the sec/eta-/. and to the 'oca1 govern- 
- e - t  :r. •.no case cf a p r : ;ect un.o-srtaken pu-suant to a 
: on fa c t with me department under s 376 3073 or to the 
o f - '  pe-son c inducting a s.te re- ab.iitation project pur- 
s -an i to subsechon (12), which findings and recommen­
dations shall be constructive in nature and shall be limit­
ed to the financial and technical feasibility of the pro­
posed plan and its anticipated costs and whether other, 
more ccst-e ffective alternatives are available which 
would protect the public health, safety, and welfare and 
m.n.mize damage to the environment Such findings and 
•eccmmendatons shall be advisory only and shall not be 
b,riding upon any party.

if) S u h ie j.e r .t revew. —With f-spect to any project 
w -c r  was p'.-.ic-usly reported lo jn d  rev®wed by the 
:om ~  fe e  3 j o ':, .d e d  m, parag'aph (ej. whenever it ap­
pea r; that costs exclusive of investigation and assess­
ment costs, for such, project will exceed 150 percent of 
me costs cr.gii-aiiy anticipated and reported to the com- 
m.ttee. or that a sign ficant change in the plan of action 
‘or such prp.ect is called for, the department, local gov­
ernment or other person, as appropriate, shall report 
;ne process'd addii.onal expenditures or proposed 
c-angs to the committee, and the committee may, in .ts
0 sc'e ’ .o.n revew same as provided in subparagraphs 
e .2 and 3

g) Co"Sfrucf/on.— Nothing in this subsection shall 
ce corstrued to restrict the department, a local govern­
ment acting oursuant to a contract with the department 
m ser c 3 7 5  3073. or other person undertaking site re- 
naoMta! on pursuant to subsection (12) Irom making ex- 
cend ’ jre s  or taking those actions deemed necessary 
m p'Vec! ‘.he puc'c health safety or welfare or to mini- 
~ .:= c a -a g e  to the env.renment. The department or Io­
ta1 gover.-meni n-.ay subm't to the committee for its re- 
. ew doc j.m-e'tation rega'd.ng such expenditures or ac- 
t o -s af‘ £r the fact.

H -ile ry .-s s  • = '5 -■ il- iJ 5 3 sn S’ -3 'x  » 2 cr. SS-331. j  « c.1
: r - ’ to

’W ota. —--0  to *5 37-  X V  ♦■a ’ Cy !f*.e e d t t t j f o *  a t e l '
1 *: *s V i  y & 'H M '  i * ; ; s  3 cr*. a ? - *88

, N o ! t . — : ‘v  d * :e  ' c ' s  3r 6 t *. 4 < j * -,45 s .c * ' V M O y  m e e d  for a  'e 'e r  
?■ ? • : * $  r *  '  * 3?o  " ( S i a s a ’3 $ ji|

35-*53
1k4 c te . — a : $ c ? :fce « • • / «

‘ -n  1 p , -5 , 3-11t o s  *6 sn  3 6 - '5 9  a n j  s s s f td fr if td*•„* **6M

’ 376 .3072 Florida Petroleum Liability Insurance and 
Resloration Program.—

\1) PROGRAM OF INSURANCE. — There is hereby 
created tne =!onda Petroleum Lability Insurance and 
'e s to -a ton  Program to be admm stered by the Depart­
ment of Environmental Regulation Tne department shall 
establ-sh the Florida Liability insurance and Restoration 
^rog-am on or before January 1, 1989 Department rules 
s~aH C'Cvce that the restoration program is retroactive 
’ o Janua'y i ‘ 539 for quai.f.ed s.les that apply lor the

orogram oefore Septemcer 1. 1989. The program must 
proviOe third-party liability insurance to qualified partto 
pams for me.cents of inland contamination related to the 
storage of petroleum products regulated by department 
ruies pertaining lo storage tanks adopted pursuant to s. 
376 3C3 and must provide -esioration for eligible sites 
in the iiac.lity .nsurance orogram or fcr s.les which are 
e’.g.bie 'or self-insurance u-aer the provisions of this 
sechon The program may not participate in the Florida 
'nsurance Guaranty Assoc ation. Chapter 624 does not 
aopiy lo Ihe program The program shall not be prohibit­
ed from recovering indemnities and expenses which are 
covered by the Florida Insurance Guaranty Association 
pursuant to coverage purchased by the program from 
a participating insurer.

(2) SCOPE AND TYPE OF COVERAGE.— The Flori­
da °etroleum Liability Insurance and Restoration Pro­
gram must provide up to $1 million of liability insurance 
for each incident of inland contamination related to the 
storage of petroleum products. A site upon which a dis- 
cba'ge was discovered prior to January 1, 1989, shaft 
"o l be slip b'e to participate m the third-party insurance 
prcg'a.T. until such time as ‘.he s.ie shall be restored as 
required by the department or until the department de­
termines that the site does not require restoration or the 
department's insurance carrier agrees to assume the 
risk for a new .ncident at the site. The third-party liability 
program shall provide up to $1 million per incident with 
an annua1 aggregate of $1 million o' ‘.tvd-party liability 
■nsurance for owners or operators wno have 100 or fewer 
petroleum storage tanks, and the program shall provide 
up to $1 million per incident of third-party liability insur­
ance coverage with an annual aggregate of S2 million d  
■ability insurance for owners or operators who have 
mere than 100 storage tanks The department may pro­
vide storage tank owners or operators who do not mar­
ket petroleum products and whose output of petroleum 
products is less than 10.000 gallons per month with re­
duced third-party liability insurance of $500,000 per inci­
dent with an annual aggregate of $1 million for owners 
and operators with less than 100 tanks and S2 million for 
owners and operators with more than 100 tanks. Th* 
program shall have a deductible of $500 per incident 
and may offer higher deductibles for third-parly insur­
ance lo be paid by Ihe insured for the first two Pfen™*F 
years. The department shall adopt a deductible sched­
ule for the remainder of the program that shall not ex­
ceed $100,000 per year to be paid by the insured. Th*
department shall issue policies to eligible owners and
operators. The policies shall be in compliance with th* 
federal underground storage tank financial responsib­
ly requirement contained m 40 C.F.R. 230.97. In 
implement the restoration program, the department may 
contract with an insurance company, a reinsurance* 
company, or an insurance consultant to issue polioe* 
to verify compliance with this section, lo determine re* 
sonable rates for allowable costs, and to manage 
sponse action contractors. The department must apr 
prove any insurance company, self-insurance. o r j*£  
other mechanism used to achieve the third-party i13̂  
ty insurance requirements of the Florida Petroleum ^  
b-iity Insurance and Restoration Program In orderjo 
approved by the department an insurance comp*7'-
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^ -n s u ra n c e  cr cther mec^an sm ~ .,s t meet tre  mini­
um  cr tena established by the 5 '•v.ror,mental Prctec- 
j5n Agency for '.nancal respons.bihy and il required, 
ji-jll be registered or lice-sed by the Department of In- 
surance The purchase of the msurance sendees >s not 
select to chapter 287 A site at wr.cn an .rodent has 
p u r re d  shall be eligible ‘or restcrat.on if the owner or 
sperator of the s=te >s a parfic.pant m the third-party lia- 
jjOfy insurance program or meets the seif-irsurance re- 
y.-emenrs of T s  sect'on. A site which had a discharge 
«p ;r:e 'j pr-c-r to January t. 1989. for which not ce was 
gr.sn pursuant to s 375 3071(9) or (12). and wmch is in­
eligible for the th ird -party liability .nsurance program 
scFely due to that discharge shall be eligible for partici­
pation in the restoration program for any incident occur- 
png on or after January 1. 1989. provided the facility 'S 
ncomp iance w ith the rules of the department pertain- 
ng to storage tanks adopted pursuant to s. 376 303, 
and the owner or operator submits a completed affidavit 
and all pertinent application forms for the program A 
she which had a discnarge prior to January 1 1989 and 
which is eligible for the th ird -party liability insurance 
program is also e'igible for participation in the restora­
tion program for any new incident occurring on or after 
January 1, 198S. Restoration funding for an eligible con- 

■ taminated site will be provided without participation in 
the th ird -pa rty  liability insurance program until the site 
is restored as required by the department or until the de­
partment determ ines that the site does not require res­
toration. A site where a discharge was reported be­
tween January 1. 1989. and September 1. 1989. and 
which is in compliance with the rules of the department 
pertaining to storage tanks adopted pu'suant to s. 
3: 6 303. may paTc-ca te  m the restoration program for 
sad discharge with or without parhc.pat.on in the th ird- 
party liability insurance program or self-insurance The 
cost of restoration shall be paid through the Inland Pro­
lection Trust Fund In order for an eligible owner or oper­
ator to partic pate in the restoration program, the owner 
or operator must, upon discovery of evidence of a dis­
cnarge of petroleum product at a facility, dram and re­
move from service the suspected petroleum storage 
system, if necessary, and complete initial remedial ac­
tion as defined by department rules. The cost of restora­
tion will be paid through the Inland Protection Trust 
Fund. The restoration must be conducted using the 
criteria and procedures estab lished pursuant to s. 
376 3 071. The Florida Petroleum Liability Insurance and 
Restoration Program must provide up to $1 million of res- 
toration for each incidence of inland contamination relat­
ed to the storage of petroleum products regulated by 
department rules pertaining to storage tanks adopted 
pursuant to section 376 303 The restoration program 
shall have an annual aggregate limit of $2 million of res­
toration per facility. The restoration program shall have 
a $500 deductib le  per incident until January 1.1991. The 
department shall adopt a deductib le schedule for the re­
mainder of the restoration program that shall not exceed 
$25 000 per year to be paid by the participants in the 
restoration program. The $1 million amount is a limitation 
and is meant to apply in the aggregate for all restoration 
costs or th ird -pa rty claims arising from any one incident. 
For purposes of this section, the term:

(a) •R estr's1 on* -ens c , :3t : *  :• ~ y  
ed sites ooih c~ anp.T ' r e p 'o p e 't / " e  ;• i t ­
erator of the ce t'o  e^m storage s,s!em = - : i -  = r  
of nvest ga; c '  and assessment cea-wC r  ai;ec‘eo 
soil. grour'dwa:e- and s^Hace waier n a : : ;  : j - : e
the site se’ect *.• and cleanup criteua e ra s  r e c  c> Te 
department p rs u a n t to s. 376 307*. a_o ma-nte- 
nance and mentoring of the contaminated r e s  ~"e 
term ’ restoration* also means the deca'imem s a«ced.- 
tious rehabilitation or rec ’acement ol pctaOe water sup­
plies as pro-, oed in s 376 3Q(3)(c)i >n the evs-r T e  de­
partment coes not provide bottled water :r a 'e^acs- 
ment water sucply within 3 days, the o.-.re' cce'a'or 
or their desigr ee may provide fcott’ed w a te ': :  an adapt­
ed third part/ and that cost snail be ’S:mcu'=ac e Tne 
term ’ restcrat.on* does not mean cost w~.c~ ~s , ce as­
sociated with s.te rehabilitation such as t ie  : :s : T  com­
pliance with 'utes relating to s’at onary ‘a*«s aaccteb 
pursuant to s 376 303.

(b) ’ Third-party liability’ means Te -s ./eo  r a i . -  
ty, other than ‘or -es tca tion costs, 'or , - ' . r ,
p roperty d a -a ge  caused by an inc.dent -and con­
tam ination re'ated to the storage of petroe.m

(c) ’ Incident’ means the reporting of any s^daen or 
gradual discharge of petroleum product arising from op­
erating a storage system containing petroleum product 
that results in a need for restoration or results >n bodily 
injury or property damage neither expected nor intend­
ed by the petroleum storage system cw re ' or operator.

(d) ‘ Petroleum products* means pet'cieum products 
as defined by s 376 301(10).

(3)(a) EL'G'SILITY FOR PARTICIPATION-Am, ;wn- 
er or o p e r a te ''a  petroleum storage s.stem as :a :--e-d 
in s. 376 301. who is subject to and r. : o ~ c ' i - ; s  
this chapter and the rules renting to v a le 's * .  ‘ = -*s 
adopted pursuant to s. 376 303 with respect t: a ca” . c- 
ular location, as determined by the d e c a 't -e 't  -s e1 g- 
ble to participate in Ihe Florida Petrc eum Lac!:t> ins-'- 
ance and Restoration Program for that 'ccat cn =cr pu'- 
poses of this section, any owner or cpecatcr cf a station­
ary storage tank that has a storage capacity of 550 -gal­
lons or less, or any facility owner or operator who stores 
petroleum products and who is required tc demonstrate 
financial responsibility under the Federal Financial Pe- 
sponsibility Requirements contained ,n 40 C F R s 280 
who otherwise meets the requirements acooted by the 
department under the rules relating to stationary tanks 
adopted pursuant to s. 376 303 is eligible to participate 
in the program In order to participate tn the insurance 
and restoration program, an owner cr ope'Stor must e 
an affidavit with the department, wnich affdavit states 
that the owner or operator has read and <s la r.i ar with 
this chapter a -d  the rules relating to s'atcnary ta -*s 
adopted pursuant to s 376 303 and that h.s ‘aci’ity is n 
compliance with this chapter and the rules adopted pur­
suant to s. 376 303. The owner or operator m.^st Me Te 
affidavit upon, enrollment in the program and must fife an 
affidavit each year upon the scheduled date o' payment 
of the annual registration fee assessed pursuant to s 
376.303: or, upon the date of installation of the fac:!;ty 
or enrollment in the program and each year thereafter 
if the facility :s a petroleum storage system ‘Tat s not 
sub ject to the registration fee. The department t? , /  re-
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376 3073. The department may not disapprove an appli­
cation due to Ihe population size of a county and may 
delegate compliance verification and enforcement to 
those local governments who agree to enforce the 
state s program jointly.

(5) The department is authorized to adopt rules lhat 
oerm it any county government to establish, in accord­
ance with s. 403.182. a program regulating underground 
storage tanks, which program is more stringent cr exten­
sive than that established by any state law or rule regu- 
'ating underground storage tanks. The department shall 
approve or deny a request by a county for approval of 
an ordinance establishing such a program according to 
the procedures and time limits of s. 120.60. When adopt­
ing Ihe rules, the department shall consider local concfi- 
lions that warrant such more stringent or extensive reg­
ulation of underground storage tanks, including, but not 
lim ited to, the proxim ity of Ihe county to a sole or single­
source aquifer, the potential threat to the public water 
supply because of the proximity of underground storage 
tanks to pub lic wells or groundwater, or the detection of 
petroleum products in public or private water supplies.

(6) A county government may adopt an ordinance 
regulating underground storage tanks that is the same 
as any state law or rule regulating such tanks upon ap­
proval by the department of a completed application.History.—t :3 cr. 54.J38 t Z3.cn 36-159. i 5. cn 87-374 t :B cn 38-156. s 5 cn 38-331. s 7 cn 39-188 'Not*.—7-io :ele-ence lo 'sjOsecton (5)'««suBsWuied By We eflilois lor a 'e'er- e-ce :c ‘s-Bseclion (4)- to conform lo We reoumDenng ol svBseclonj Dy I 7 cn 99--38

376.319 Response action con tracto rs; indem n ifi­
ca tion .—

(1) The department may agree to hold harmless and 
indemnify a response action contractor who has a w rit­
ten contract with the department or who has a written 
contract w ith a local government which has contracted 
with the department to administer a program pursuant 
to chapter 86-159, Laws of Florida, for any civil dam ­
ages to th ird parties:

(a) That result from the acts or omissions of the re­
sponse action contractor in carrying out a response ac­
tion; and

(b) That are caused by a discharge or release of a 
hazardous substance, pollutant, or other contam inant 
from a site upon which the response action is being car­
ried out.

(2) The departmet dete im in ing whether or not 
to enter into hold-har. s and indemnification agree-' 
ments, shall consider:

(a) The availability of cost-e ffective insurance;
(b) The immediate need for the response action;
(c) The availability of qualified response action con­

tractors; and
(d) Restricting the applicability of such agreements 

to exclude gross negligence or intentional conduct.
(3) Any payment or cost, including the cost of de ­

fending such actions, which is incurred as a result of an 
agreement by the department to hold harmless or in­
demnify shall be payable from the Water Quality Assur­
ance Trust Fund or the Inland Protection Trust Fund, 
whichever is appronriate, based upon the nature of the 
discharge or release.

(4) No state employee or employee of a potrtic*j 
division who provides services relating to a resporm 
tion while acting within the scope of his authority h 
governmental employee shall be personally liable fcr'i 
actions undertaken by the department, the po litic*s ] 
division, or a response action contractor pursuant tot- 
act. However, nothing in this section snail affect f a i  
bility of any other person. . v ft^q

(5) This sect-on :s reoealed effective O c to b * '.^  
1997, and snail be re. e/.ed by the Legislature
the 1997 regular legislative session.Hulory.—» 24 cn So-‘S9 s 7 ;n 38-331

376.40 Petroleum Exploration and Production 
Trust Fund; creation; purposes; funding.—

(1) FINDINGS.—The Legislature declares that! 
nancial resources of the state in the form of a bondl 
fund, the lim its of which are in excess of limits i 
to most operators, should be available lo provide j  
partment of Natural Resources the surety for any c 
up and remedial action for operations which are no<( 
ducted m a safe and environmentally compatible: 
ner.

(2) INTENT AND PURPOSE.— It ;s the intent 
Legislature to establish the Petroleum Exploration 
Production Sond Trust Fund to serve as a rep 
funds which will enable the Department cf Nat 
sources to respond without delay to incidents i 
feet safety or threaten to cause environmental < 
or contamination as a result of incidents involving j 
leum exploration and production activities and w t* 
not otherwise handled in a timely manner by tha < 
tor or permittee. The useful life of facilities used li 
duce oil and natural gas in the state can be f r o ^
40 years and it is the Legislature's intent that i 
environmentally compatible operations be 
for the economic life of any well, field, or produ 
ity it is the further intent of the Legislature t h a l f *  
fund make available immediately to the 
funds sufficient to correct violations such as tfii 
to r's failure to adequately plug, abandon, cn re 
duction sites or other test sites and facilities a f t j j  
tions cease, if the permittee or operator canneM 
not correct the violations w ith in a reasonable 1 
thermore, it is the Legislature's intent that H 
in excess of the funds on deposit in the tn **^ 
needed for remedial action, money from the r ~  
lection Trust Fund be made available in the 
temporary transfer of funds. The temporan^ 
shall be repaid as soon as possible after the 
obtains penalties, judgments, recoveries, ot I 
ments. •

(3 ) CREATION.-There is hereby 
leum  Exploration and Production Bond I 
which shall be administered by the D epa rt/rw ^ 
ral Resources. This trust fund shall be use\ J 
partment as a nonlapsing. revolving 
the purposes of this section and s. 3 7 7 .2- ^ -  ^  
le c te d  from  pe rm ittees  under ss. 3/jf- 
377 24(1), and 377.2408(1), and all p e n a . . * ^ ,  
recoveries, reimbursements, loans, and o- ̂

U  USES —
I? When the deparm e 

nts of contamination 
j, including, out nc ‘ 

Tor production wells : 
ng wells, pressure • 

j ,  and related gathe 
renvironmenl or tne 

rSrif the permiitee. c *
‘ i not take immedia-: 

s action, the deps 
i in the trust fun c 

fc prompt investigat'C- 
ground contamir.a’ 

p rom p t remedial a : 
i a safe condition ••; 

[•fleeted site or iocs 
(.Rehabilitation of cz~ 

i shall include :  ■ 
ater, and surface 

^damage;
_  linlenance and • 
v* been repaired • 
Inspection and s 
iin  this section; 

^Payment of e xpe '
"  I efforts to obtain 

pi or recovery of res 
"l described in this 

nent of any othe
u -  . ■

i department rrs 
[to  conduct rou tr 

wells, press 
, and related gs [v? ■

fc b

charges related to Ihe implementation 
shall be deposited in the trust fund.

1048



Ch. 376 POLLUTANT DISCHARGE PREVENTION AND REMOVAL F .S . 1983' ’ F.S. 1989

376 3073. The department may not disapprove an appli­
cation due to the population size of a county and may 
delegate compliance verification and enforcement to 
'.hose local governments who agree to enforce the 
state 's program jointly. •

5) The department is authorized to adopt rules that 
permit any county government to establish, in accord­
ance with s 403.182. a program regulating underground 
storage tanks, which program is more stringent or exten­
sive than tha; established by any state law or rule regu­
lating underground storage tanks. The department shall 
approve or deny a request by a county for approval of 
an ordinance establishing such a program according lo 
the procedures and time limits of s. 120.60. When adopt­
ing the rules, the department shall consider local condi­
tions that warrant such more stringent or extensive reg­
ulation of underground storage tanks, including, but not 
lim ited to, the proxim ity of the county to a sole or single­
source aquifer, the potential threat to the public water 
supply because of the proxim ity of underground storage 
tanks to public wells or groundwater, or the detection of 
petroleum products in public or private water supplies.

(6) A county government may adopt an ordinance 
regulating underground storage tanks lhat is the same 
as any state law or rule regulating such tanxs upon ap­
proval by the department of a completed application.Huiory.-s '3 :n S4-’39. 5 23 cn 36-153 J 5 cn 37-3'4 s ’9 cn 38-156.I 5 cn :-?-33l s 7. ch 39-138•Not*,—"n.» -s'd-cnce lo’sccteci'oniSl1 „ac suSslitu'ed 3/ ine rt.ia-s lex a 'eft'- ence 'o ■s„cs«c:.or .*)' 10 coniocn tc Ihe lenurwnng al sjDsecnons oy s 7, cn 3S--S8

376.319 Response action con tracto rs; indem n ifi­
ca tion .—

(1) The department may agree to hold harmless and 
indemnify a response action contractor who has a writ­
ten contract w ith the department or who has a written 
contract with a local government which has contracted 
with the department to administer a program pursuant 
to chapter 86-159, Laws of Florida, fo r any civil dam­
ages to third parlies:

(a) That result from the acts or omissions of the re­
sponse action contractor in carrying out a response ac­
tion. and

(b) That are caused by a discharge or release of a 
hazardous substance, pollutant, or other contaminant 
from a site upon which the response action is being ear­
ned out.

(2) The department, in determ ining whether or not- 
to enter into hold-harm less and indemnification agree­
ments, shall consider:

(a) The availability of cost-e ffective insurance;
(b) The immediate need for the response action;
(c) The availability of qualified response action con­

tractors; and
(d) Restricting the applicability of such agreements 

to exclude gross negligence or intentional conduct.
l3) Any payment or cost, including the cost of de­

fending such actions, which is incurred as a result of an 
agreement by the department to hold harmless or in­
demnify shall be payable from the Water Quality Assur­
ance Trust Fund or the Inland Protection Trust Fund, 
whichever is appropriate, based upon the nature of the 
discharge or release

(4) No state employee or employee of a political sub-.W] 
division who provides services relating to a response ac- 
tion while acting within the scope ol his authority as a 
governmental employee shall be personally liable for any L i l  
actions undertaken by the department, the political sub­
division, or a response action contractor pursuant to this . 
act However, nothing in this section shall affect the lia- . J 
bility of any other person.

(5) This section is repealed effective October J, 
1997, a^d shall be reviewed by the Legislature during' 
the 1997 regular legislative session.

HiltOfy.—i  24 cn 96-'53 i  7. :h  33-331 7

376.40 Petroleum Exploration and Production B ond^ 
Trust Fund; creation; purposes; fund ing.—

(1) FINDINGS.— The Legislature declares that the Ip  
nancial resources of the stale in the form of a bond trust ; 
fund, the limits of which are in excess of limits availabl*' 
lo most operators, should be available to provide the De­
partment ol Natural Resources the surety for any clean­
up and remedial action for operations which are not con­
ducted in a safe and environmental^ compatible man-, 
ner.

(2) INTENT AND PURPOSE— it s the intent of I k  
Legislature to establish the Petro ie jm  Exploration and 
Production Bond Trust Fund to serve as a repository lor 
funds which will enable the Department of Natural Re­
sources to respond w ithout delay to incidents which af­
fect safety or threaten to cause environmental damag* ■ 
or contamination as a result of incioents involving petn* 
leum exploration and production activities and which ar* 
not otherwise handled in a timely manner by the open- 
tor or permittee. The useful life of facilities used to pr» 
duce oil and natural gas in the state can be from 15 to 
40 years and it is the Legislature's intent that safe and 
environmentally compatible operations be conducted 
for the economic life of any well, field, or production fac fr-jj 
ity. it is the further intent of the Legislature that this t n * u f  
fund make available immediately to the d ep a rtm en t 
funds sufficient to correct violations such as an OP6̂  .’ 
tor's failure to adequately plug, abandon, or restore 
duction sites or other test sites and facilities after o p * * 1'? 
tions cease, if the perm ittee or operator cannot or 
not correct the violations within a reasonable time- Ft*, ig  
thermore, it is the Legislature’s intent that if an amou* 
in excess of the funds on deposit in the t r u s t |  
needed for remedial action, money from the Coastal W ; 
fection Trust Fund be made available in the for111** ^  
temporary transfer o f funds. The temporary t r a w jr ^ j 
shall be repaid as soon as possible after the depa rtn *? ,, 
obtains penalties, judgments, recoveries, or r e i n w ^ s
ments.

(3) CREATION.—There is hereby created the 
leum Exploration and Production Bond Trust F«*4 
which shall be administered by the Department of N»j£( 
ral Resources. This trust fund shall be used by 
partment as a nonlapsing, revolving fund for c a rry *^® fijiO  
the purposes of this section and s. 377.2425. AJI fe e s c * * - *  
le c ted  from pe rm itte e s  under ss. 377 .2425 (1X2^ 
377.24(1), and 377.2408(1). and all penalties, ju d y 1 
recoveries, reimbursements, loans, and other fees 
charges related to (he implementation of this 
shall be deposited in the trust fund <v

(4) U S E S .- 
(a) When Ihe dec 

’  incidents of contar.i-- 
'*erafions, including c 
‘ story or production v. 
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p o r e  to a safe cono • 
'I the affected site c 
f 3. Rehabilitation 
bililation shall mc; - 

jroundwater, and 3„  
ntal damage. 

Maintenance 
_at have been -epa 

^ 5 . Inspection a- 
J ia ibed in this sect-c" 

f6 . Payment of e 
snt in its efforts to : 
yment or recover 

rities desc 'ced  . '  
7 -  Payment of an ■ 
ration.

f lb )  The departme­
nt fund to conduct 
xoduction wells. :
I wells, and relate
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by ihe Department 0| Vw^-
ach tank, lor ar cwnerorop*£o 
.-mg a storage capacity of ££g7a 
ured to register the tank tx r * > . ;
'  an amount de'c-rmmed by .*•■ 
d by ‘He Cepart-ent oltnsLf.' 
ator s in ccrr.oi a-.ce with tfr*:- 
;• department to ' such tariA./-'
•^ay establish reduced p re ^  
D eca 'tm ent of insurance to  
'age tanks who operate marif .- 
• >n ccmpi ance with this c h *(^£  : 
to stationary tanks adopts*£

AL___________
- -

?CLL‘j~ANT C SCHAPGc -P£»Hk*

*./ nsyance  r 'o g 'a r -  s - r ac-e 'c  c a / 
Dciscy^oiders .v;il ce req'-«red ‘o centr»b*

i i  —w-» j
ay establish reduced prer>N 
Department of Insurance fcp -c 
orace tanks based upon e *  
mess of the storage tanks hr.:V
all use the revenues da-r.aj ' 
e ‘ ax mpcsed pursuant toV',5 
.es derived from collection ol 
:s im posed pursuant to 
•ovide the restoration provirf-'-k- 
'leum Liability Insurance Pr*d 
r o f a petroleum storage s y jy& j 
site restoration is eligibtafer|$& 
nable rate for allowable 
h the rule re'ating to ren i;'; 
uant to s. 376 303 and *N?.- 
-eimbursement claims m<.-d 
'd ie relating to the priority d . 
ien t adopted corsu3nt to ‘

I use the premiums c'-arged 
3 collected from the owner* S'- 
storage systems in order to 2 ’ 
•jnd manner, pursuant to ; 
.tlity insurance coverage u v U 'f .  
ability Insurance Program to 
ators who are in compliano* 
quirements ha /e ihe oppo^-gTV- 
ability insurance. =
thases insurance and marv-yf^ 
rd -pa rty  liabiiity insurance 
ection (8). the premium*
:tion ‘or th ird-party liatxSty 
"oval of the depanmenL b i

•Tl it y  f o r  THifiC-PAfm§& .*
— . . -  .3 v *- . ^ A G c , —  ; •
•/tic pant for the obligation* -£V.
'■;> insurance Program
ty snail be .rd  vdusl. sew '•"••
: ,omt. except as provided ;  .
the Florida Petroleum Li*- 

1 contain a statement of th*
• application for in s u ra n c e ,^  
in contrasting cotor and ^  , 
the following statements <|V; ‘ 

cy. In the event the Florida

J pjtrc e - -=>-
JcO'Sat-cns

' JgCC- 3  c r: ’ata earned premium cas's the money rec- 
'^ a r/ to meet any unfilled obligations * 
i (e) T re Florida Petroleum Liability Insurance Pro- 

may assess from t.me to time policyholders cov- 
Jed foi tmrd-party liability. I'acie therefor uncer the 
jf lrs  of their pckcies and pursuant to this section, or 
pe department may assess the pol'Cyho'Sers in the 

■^nt of ' cuida'.icn of the F'orida Petroleum Lability In- 
J/arce P'cg'am.
(d) Each policyholder s share of a deficiency for 

^.icn a r assessment s made shall be computed by ap- 
dying tc the premium earned on the participant s policy 
£ polices during the period to be covered by the as- 
jessment the ratio of the total deficiency to the total pre- 
jniums earned during such period upon all policies sub­
le t to the assessment In the event o re  or more policy- 
headers fail to pay an assessment, the other policyhold­
ers are liable on a proportionate basis for an additional 
assessment. The Florida Petroleum Liability Insurance 
Program, acting cn behalf of all policyholders who paid 
the additional assessment, shall institute legal action 
*hen necessary and appropriate to recover the assess­
ment from policyholders who failed to pay it.

(e) In computing the earned premiums for the pur­
poses of this section, the gross premium received by the 
Florida Petroleum Liability Insurance and Restoration 
program for the policy shall be used as a base, deduct­
ing therefrom solely charges not recurring upon the re­
newal or extension of the policy. This subsection does 
not apply if the department contracts for liabilities pursu­
ant to subsection (8).

(f) No policyholder shall have an o(f$et against any 
assessment for which he is liable on account of any 
claim for unearned premium cr losses payable.

(6) SEl F INSURANCE.— Any owner or operator of a 
petroleum storage system may elect not to participate 
m the Florida Petroleum Liability Insurance Program for 
third-party liability coverage if he demonstrates to the 
satisfaction of Ihe department or its designee sufficient 
financial responsibility for such liabilities or if he meets 
United States Environmental Protection Agency tests 
for financial responsibility. An owner or operator who 
elects not to participate in the third-party liability cover­
age of the program is eligible for restoration insurance

^ coverage under the program, if, prior to the occurrence 
■' of a discharge, a demonstration is made that the owner 

or operator is otherwise qualified.
(7) DISPOSITION OF PREMIUMS.—
(a) All premiums collected by the department or its 

designee from participating owners and operators pur- 
suant lo this section must be deposited into the Liability 
Insurance Account of the Inland Protection Trust Fund 
to be used for the Florida Petroleum Liability Insurance 
Program. However, if the department contracts for ser­
vices pursuant to subsection (8), the department shall 
use the premiums to pay contract fees and deposit the 
remainder of the premiums into the Liability Insurance 
Account of the Inland Protection Trust Fund.

(b) The Liability Insurance Account of the Inland Pro­
tection Trust Fund must be maintair d separately from 
the portion of the fund used for th purposes estab-

:* - -c c  : 
? - r q  a -c
pof  cr. c-f 
anv CO't

. AL

a. ce re  .ceo  as a ca-1 ;• •-•:- 
a e ;  caa-'ce of r e  -  a -c  =- 
~ .a : r at! -aspects re^a -  sec ra 'e  
r e  L rd  A person —ay not e>e: 
r  of r e  ’Hand Protect-on T-u-

3 -

Cf

aga rs ! tre ceoac -en t if the p'cg-am 
‘u-ncs to ca. any c;aim

(31
ABILfiES —" Ke oeparlment -s autn-or-zeo vo c r ; - ,  
from an r s ra n e e  company, a 'e n s -ra r ce co-'-pan/ 
an -nsura'Cc consultant suer, insurance -a ^ a g e -e -- : y  
^rderwnt.*g  servces. including, but not tir- 'e-a ‘o -a - 
and claims ccntrci and 'egai defense mves; ga‘ -sn a -a  
adjustment services, as may be required tc es 'ac ; sn 
and m.am-s- the th ird -pa rty i-aciitty cc-.e-age cf r e  
Ficnda Pet-ceum Liability insurance F-cg-am ce- 
partment r i /  'e nsure l.afcil hes arising '-cm r  -d-pa-t,. 
coverage /. tn an nsurance company, re-nsuf;" te :c ~ -  
pany. or tn-cudh a reinsurance trc ke r Th s t'. irs s c : ;~ 
■s subject t :  approval by the Department c ' r -  .-a -cs  
The purcnese of such insurance and ma'age.~en* :=-• 
vices is net subiect to chapter 287

(9 ) REPORTING OF t h iRD-PARTY L !*3 ;L iT ,'r 
CLAIMS.—All third-party I'-1- claims related to a d s- 
charge of petroleum products by a qualified part-c cant 
m the program must be filed with the secretan/ of the de­
partment or his designee.

(10) RULES —
(a) The department shall adopt rules for the proper 

management and maintenance of the Florida Fe'/c cum 
Liability instance Program ;n setting premium -etes 
the department shall receive ihe .approval c: tne Deca-t- 
-rent of Ir.s-ranee.

(b) The Department of insurance s-a" a:.a st­
ance as rec-ested by the Department of E--. - : — -2**3 
Regulation n the deve'opment o f n.ecessa', r -e s  to ~ • 
p'ement tre program.

(c ) Tr- = department sba ll estabhsn ‘ er a ‘c  
stationary storage tanks that have storage cacao • es o* 
550 gallons or tess. that are required to be re-g s-=-ed 
pursuant to s. 376 303, and that are not agricultural 
tanks. Compliance with such criteria is not required ex­
cept for pa-licipation in the Florida Petroleum L a o i i n ­
surance Program. On and after September 1 tS55 an 
underground tank having a storage capacity of 550 gal­
lons or less may not be installed unless it is required oy 
the State Fire Marshal or it is protected against corro­
sion.

(11) DIVIDENDS.— The Florida Petroleum Lapu.t, r- 
surance program shall oblam the approval of the Cecam- 
ment of tns-rance prior to paying any div-dend :r  re'-na 
to its pclic,holders. No such dividend or re'urd ma, be 
approved until 12 months after the last day of L e  ‘ sea- 
year for which the dividend or refund is payac-'e or s-on 
later time as the Insurance department may req-.'e n 
accordance with sound actuarial principles.

M lito ry .—«  3 *3. cn 38-331. i  5. cn  S9-130
, N o t* .—E o / i s  Jufy 1. 1993 p u 'ju in t  »o s '3 .  cn  38-331

376.3073
tion.—

Local programs fo r contro l of contam ina-
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quire an owner or operator !c submit documentation that 
s certified as true and correct to verify compliance with 
tnis section.

(b l The failure of any owner or operator of a storage 
system containing oetrcieum products to maintain com­
pliance witn this chapter and rules relating to stationary 
tanks adopted pursuant to s 376 303 at any location will 
'esult in the cancellation of liability insurance provided 
through the prog-am and eligibility for the restoration 
orogram for that location Any owner or operator of a fa­
cility tnat receives a notice of cancellation for the liability 
insurance or restoration program that seeks reinstate­
ment 'or tuai fac.lity shall pay a reinstatement inspection 
fee of $200 per facility lo be deposited in the Inland Pro­
tection Trust Fund. For purposes of this paragraph, the 
department may, in its discretion, waive minor violations 
of this chap te r or of ru les adopted pursuant to s. 
376 303. including, without limitation, violations of provi­
sions relating to the form of inventory or reconciliation 
records or violations of registration requirements.

(c) The following are not eligible to participate in the 
'estcrat'on program or ‘.he liability insurance program:

1 Sites owned or operated by the Federal Gcvern- 
ment;

2. The owner or operator of a facility where the de­
partment has been denied site access.

(d) Any th ird -pa rty  claims re la ting to damages 
caused by discharges discovered prior to January 1, 
1939. or before coverage under a policy issued pursuant 
to subsection (2) are not eligible under the liability insur­
ance program.

(e) Any incidents d iscovered prior to January 1, 
'989. are net eligible to participate in the restoration pro­
gram. However, this exclusion shall not be construed to 
prevent 3 new incident at the same location from partici­
pation in the restoration program if the owner or operator 
is otherwise eligible. This exclusion shall not effect eligi­
bility for participation in the EDI program or the reim- 
oursement program.

(4) PREMIUMS FOR PARTICIPATION.—
(a) The department, or. in the event the department 

cvcnases insurance and management services for the 
f  C-party liability insurance program, the contractor, 
may collect premiums for funding the Petroleum Liability 
insurance Account of the Inland Protection Trust Fund 
from the owner or operator of any petroleum storage 
System participating in the program.

(b) The premium for each tank, for an owner or oper­
ator of a petroleum storage system at a location at which 
‘.he requirements of rules relating to stationary tanks 
adopted pursuant to s 376 303 have been fully imple­
mented and which is in compliance with all monitoring, 
control, and reporting requirements, will be in an ameunt 
determ ined by Ihe department and approved by the De­
partment of Insurance.

(c) The premium for each tank, for an owner or oper­
ator at any location where the replacement or retrofit re­
quirements of chapter 17-51 of the Florida Administra­
tive Code are being met within the schedules estab­
lished therein and all monitoring and reporting require­
ments are being complied with to the satisfaction of the 
department, will be in an amount determ ined by Ihe de­

partment and approved by the Department of Insur­
ance.

(d) The premium lor each tank, for an owner or oper­
ator of a storage tank having a storage capacity of 550 
gallons or 'ess who is required to register the tank pursu­
ant to s 376 303. will be in an amount determined by the 
department and aporoved by the Department of Insur­
ance il the owner or operator is .n compi'ance with the 
cntena estabi'Shed by the department for such tanks.

(e) The department may establish reduced premi- 
‘ urns as approved by the Department of Insurance for
owners or operators of storage tanks who operate many 
facilities each of which are in compliance with this chap­
ter and the rules relating to stationary tanks adopted 
pursuant to s. 376.303.

(f) The department may establish reduced premi­
ums as approved by the Department of Insurance for 
owners or operators of storage tanks based upon the 
relative degree of effectiveness of the storage tanks for 
protecting the environment.

(g) The department shall use the revenues derived 
from collection of the excise tax imposed pursuant to s. 
2n6.9935(3) and the revenues derived from collection of 
the tank reg is tra tion  fees im posed pursuant to s. 
375.303(1 )(b) in order to provide Ihe restoration provid­
ed under the Florida Petroleum Liability Insurance Pro­
gram. An owner or operator of a petroleum storage sys­
tem who elects to conduct site restoration is eligible for 
reimbursement at a reasonable rate for allowable ex­
penses m accordance w ith the rule relating to reim­
bursem ent adopted pursuant to s. 376.303 and s. 
376.3071. The payment of reimbursement claims must 
be in accordance with the rule relating to the priority ot 
the payment of reim1' ament adopted pursuant to s. 
376.307"'

(h) 1 r: shall use the premiums charged 
pursuant to his . s i and collected from the owner* 
or operators of petroleum storage systems in order to 
provide, in an actuanally sound manner, pursuant to *• 
627 062. the th ird-party liability insurance coverage 
der the Florida Petroleum Liability Insurance Program to 
assure that owners and operators who are in compliarc* 
w ith state environmental requirements have the oppor­
tunity * '  obtain petroleum liability insurance.

(i) the department purchases insurance and man­
agement services for the th ird -pa rty  liability insuranc# 
program  pursuant to subsection (8), the premium* 
charged pursuant to this sect.on for th ird-party liabuty 
insurance may. with the approval or the department, o * 
paid directly to the contractor. w

(5) PARTICIPANT'S LIABILITY FOR THIRD-PAHi* 
LIABILITY INSURANCE COVERAGE.— . r .

(a) The liability of each partic ipant for the obligat**™ 
of the Florida Petroleum Liability Insurance Program em\. 
anating from th ird-party liability shall be individual. 
eral. and proportionate, but not joint, except as provoO«* 
in this section. ..

(b) Each policy issued by the Florida Petroleum 
bility Insurance Program shall contain a statement 
contingent liability. Both the application for inSUf^ g ,  
and the policy shall contain, in contrasting coiorf ^ * :  
not less than 10-point type, the following siate^ ^ j j  
"This is a fully assessable policy. In the event the r
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3109
S.D. 1
H.D. 1

A BILL FOR AN ACT

R E L A T I N G  T O  E N V I R O N M E N T A L  S T A T U T E S .

B E IT  EN A CTED  BY IH E  LE G  IS LA  i URE OF T H E  STA TE OF HAW AII:

1 S E C T I O N  1. Section 342S-7, Hawaii Revised Statutes, is

2 a m e n d e d  by amending subsection (c) to read as follows:

3 " (c) If the director d e t e r m i n e s  that [the] any person has

4 v i o l a t e d  an accepted s c h e d u l e [,] or an order issued under this

5 section, [any rule adopted p u r s u a n t  to this chapter, any co n d i t i o n

6 of a p e r m i t  or variance issued p u r s u a n t  to this chapter, or has

7 c o n t i n u e d  to violate this c h a p t e r , ] the director shall impose

8 p e n alties by sending a notice in writing, either b y  certified mail

9 or by personal service, to that person, describing such

10 n o n a d h e r e n c e  or violation w i t h  r e a s o n a b l e  particularity."

11 SECTION 2. Section 342D-1, Hawaii Revised Statutes, is

12 a m e n d e d  b y  deleting the d e f i n i t i o n  "individual wastewater system".

13 [""Individual w a s t e w a t e r  system" means a facility w h i c h

14 disposes of treated or u n t r e a t e d  d o m e s t i c  wastewater g e n erated

15 from d w e lling units or other sources generating domestic 

16w a s t e w a t e r  of similar v o l u m e  a n d  s t r ength such as: (1)

17 d e v e l o p m e n t s  of a density not g r e a t e r  than one dwelling unit p e r  

185,000 square feet of u l t i m a t e  development/ (2) developments w i t h  

19 b u i ldings other than d w e llings b u t  involving the generation of
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P a g e  41 s.b . n o , ar,
H.D. 1

1 p o l l u t a n t  o r  c o n t a m i n a n t  c o n c e r n e d ,  t a k i n g  i n t o

2  c o n s i d e r a t i o n  t h e  c h a r a c t e r i s t i c s  o f  s u c h  h a z a r d o u s

3  s u b s t a n c e [ , ]  o r  p o l l u t a n t  o r  c o n t a m i n a n t , i n  l i g h t  o f

4  a l l  r e l e v a n t  f a c t s  a n d  c i r c u m s t a n c e s ;  a n d  p r e c a u t i o n s

5  w e r e  t a k e n  a g a i n s t  f o r e s e e a b l e  a c t s  o r  o m i s s i o n s  o f  a n y

6  s u c h  t h i r d  p a r t y  a n d  t h e  c o n s e q u e n c e s  t h a t  c o u l d

7  f o r e s e e a b l y  r e s u l t  f r o m  s u c h  a c t s  o r  o m i s s i o n s ;  o r

8  ( 4 )  A n y  c o m b i n a t i o n  o f  t h e  f o r e g o i n g  p a r a g r a p h s .

9  [ ( c ) ] ( d )  N o  p e r s o n  s h a l l  b e  l i a b l e  u n d e r  t h i s  c h a p t e r  o r

1 0  o t h e r w i s e  u n d e r  t h e  l a w s  o f  t h e  S t a t e  o r  a n y  o f  t h e  c o u n u i e s ,

1 1  i n c l u d i n g  t h e  c o m m o n  l a w  t o  a n y  g o v e r n m e n t  o r  p r i v a t e  p a r t i e s  f o r

1 2  c o s t s ,  d a m a g e s , o r  p e n a l t i e s  a s  a  r e s u l t  o f  a c t i o n s  t a k e n  o r

1 3  o m i t t e d  i n  t h e  c o u r s e  o f  r e n d e r i n g  c a r e ,  a s s i s t a n c e ,  o r  a d v i c e  i n

1 4  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  o r  a t  t h e  d i r e c t i o n  o f  a n  o n - s c e n e
#

1 5  c o o r d i n a t o r ,  w i t h  r e s p e c t  t o  a n  i n c i d e n t  c r e a t i n g  a  d a n g e r  t o

1 6  p u b l i c  h e a l t h  o r  w e l f a r e  o r  t h e  e n v i r o n m e n t  a s  a  r e s u l t  o f  a n y

1 7  r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e  o r  p o l l u t a n t  o r  c o n t a m i n a n t  o r

1 8  t h e  t h r e a t  t h e r e o f .  T h i s  s u b s e c t i o n  s h a l l  n o t  p r e c l u d e  l i a b i l i t y

1 9  f o r  c o s t s , d a m a g e s , o r  p e n a l t i e s  a s  t h e  r e s u l t  o f  g r o s s

2 0  n e g l i g e n c e  o r  i n t e n t i o n a l  m i s c o n d u c t  o n  t h e  p a r t  o f  s u c h  p e r s o n .

2 1  ( e )  N o  c o u n t y  o r  l o c a l  g o v e r n m e n t  s h a l l  b e  l i a b l e  u n d e r

2 2  t h i s  c h a p t e r  f o r  c o s t s  o r  d a m a g e s  a s  a  r e s u l t  o f  a c t i o n s  t a k e n  i n

2 3  r e s p o n s e  t o  a n  e m e r g e n c y  c r e a t e d  b y  t h e  r e l e a s e  o r  t h r e a t e n e d
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e investigation required by section 
. newspapers, which circulate to 
'.aterials from the location investi­
gation, stating whether there is a 
a deemed to be a prioriti' disposal 

pursuant to this chap.er. The
0 said newspapers a press release

a municipality in which a disposal , '  
by a disposal site, the department 
tient to the affected public, and at 
; the public in decisions regarding 

inform residents' o f  potentially 
iescribed in subsection (a).’ The 

that interested mem bers o f  the 
. and opportunity to com m ent to 
ions at the disposal site; that all
1 times convenient to the affected 
vill be available at locations and 
neeting on the proposed plan, the 
receives and make it available to 
development of a 'pu b lic  partic- 

arings by the department in the

ide for limited grants to be given 
or hazardous materials from  any 
it to obtain ’advice and technical 
as p - .uant to this chapter. The 
igulations specifying terms ‘ and

ich a disposal site is" located may 
: an individual, or'individuals, to 
dual or individuals shall be given 
■wner or operator to inspect such ;
lajor response actions, and may 
hazardous materials releases or 

.1 : • i. • : r ' l
•' 1 • • •• • —* 4 •** -«

• ' *'• :i% *oi •••'• *.
j f  Stl986, c. 554, provides: * • ’ ■
sions of this act are severable, and )
provisions or an application thereof j
i unconstitutional by.any court of 5
nsdiction, the decision o f such court 5
act or impair any of the remaining .7
• other applications thereof." \ . 3

•equirements o f this chapter, or 2  
the environment, the court may »

award costs, including reasonable attorney and expert witness fees, to -r.y :..rty  . 
than the commonwealth who advances the purposes o f this chapter.

Added by Sc. 19S6. c. 554. § 3.
Historical Note Section 4 o f St.1936, c. 554. provides;

1936 Enactment "The provisions o f this act are severable, a.-.d 
Sc.1956. c. 554, § 3, was 3uoroved bv the Peo- anJ" provisions or an applicanor. th -roc :

pie at the State Election he'id on Nov. 4, 1988, shal* be held unconstitutional by ar.y court of
pursuant to the provisions of Artic le X L V III of compecent jurisdiction, the decision of such court
the Amendments to the Constitution, as amend- shall not affect or impair any o f the remaining
ed by Article LXX IV  of said Amendments. provisions or other applications thereof."

§ 16. Response action  c o n tra c to r  l ia b i l i t y
(a) A  response action contractor w ith'respect to any release or threatened release o f  oil 

or  hazardous material shall not be strictly liable under this chapter nor under any other 
state law to any person for injuries, costs, damages, expenses or. other liability including 
but not limited to claims for indemnification or contribution and claims by third parties for 
death, personal injury,'illness or loss o f  or..damage to real or personal.property or 
econom ic loss which results from  such release or threatenedjreleaise. ' ... , , .

(b) The limitation o f liability provided under subsection (a) shall apply only to response 
action contractor liability arising out o f  a release or threatened release o f  oil or hazardous 
material resulting from  response, actions conducted by the response action contractor.

■■ (c) A ny 'respon se  action contractor who is otherwise liable.under.subsection (a) o f 
section five for a release or threatened release o f oil or hazardous material at a site shail 
not be entitled to any limitation o f liability under this section .by virtue o f  becoming a 
response action contractor at that site. , . . . .  ; . ....
Added by St. 1957, c. 642, §-2B. -  • v .  1 j * - .  ;

H istorical Note ’ "  .
1937 Legisla tion . ", -

St.1987, c. 642. § 2B. was approved Dec. 31, ‘ ■ • ,
1987. Emergency declaration by the Governor •
was filed on the same date. . . . •

§ 17. In d e m n if ic a t io n  agreem ent to  h o ld  harm less response a c t io n  co n tra c to r '
*! . * I ..V " * w»i * ’ ' *’*

(a) The commonwealth may enter into an indemnification agreem ent to indemnify and 
hold harmless any response action contractor who meets the requirements o f  this section 
against any liability for negligence, including legal fees and costs, if any, in an amount 
not to exceed a figure established by the indemnification agreem ent pursuant to the 
terms o f  this section. In no event shall the amount o f  indem nification.to be provided 
under an indemnification agreement exceed tw o million dollars for a single occurrence 
involving the release or threatened release o f  oil or hazardous'material.- No indemnifica­
tion shall be provided pursuant to an indemnification' agreem ent under this section i f  the 
response action conri actor acted in a grossly negligent,'willful or malicious manner or if 
the act or omission which gives rise to a claim was not within the scope o f  the response 

' action contract. ••• “ >•' ! ’>i. 1 . . - . ,v it : . ; . , ,  _.v.y

OFFICERS OF THE COMMONWEALTH . .  r.

(b) The indemnification provided by subsection (a) shall not’ be .available'to any poten­
tially responsible party with respect to any costs or damages caused by any’ act or 
omission o f  a response action contractor. Nothing in this section'shall a ffect the liability 
under this chapter or under any state or federal law o f  any potentially responsible party.

(c) Indemnification under this section shall apply only to response action'contractor 
liability arising out o f a release or threatened release o f  oil or hazardous material 
resulting from response actions conducted by the response action contractor pursuant to 
its response action contract. •. . .
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21E § 17 OFFICERS OF THE COMMONWEALTH
(d) Indemnification may be provided under this section only if the response action 

contractor and the commonwealth or an agency thereof enter into an indemnification 
agreement. An indemnification agreement may be entered into by the commonwealth or 
any o f  its agencies only if the following requirements are met:

(1) Tne liability covered by the indemnification agreement exceeds or is not covered by 
insurance available to the response action contractor at a fair and reasonable price when 
entering into the response action contract, and adequate insurance to cover such liability 
is not generally available at the time the response action contract is entered into.

(2) The response action contractor has made diligent efforts to obtain insurance 
coverage for such liability from sources other than the commonwealth including diligent 
efforts to self-insure.

(3) In the case o f  a response action contract covering more than one site, the response 
action contractor agrees to make such diligent efforts to obtain insurance coverage each 
time the contractor begins to work under the contract at a new site.

(e) Any indemnification agreement entered into under subsection (d) shall include 
specific terms and conditions under which the commonwealth will indemnify the contrac­
tor, such as the establishment o f premiums, deductibles and limitations on available 
indemnification, and the provision o f notice to the commonwealth in the event that a claim 
is asserted against the response action contractor.

(f) The commissioner o f  insurance shall provide information necessary to make the 
determination specified in clause (1) o f  subsection (d) through the publishing o f  an annual 
report on the availability o f insurance for response action contractors generally, and by 
providing guidance to agencies o f the commonwealth on an ongoing basis. The first o f 
such reports shall be published within thirty days o f  the effective date o f  this section.

(g) Amounts expended pursuant to this section for indemnification o f  any person who is 
a response action contractor with respect to any release or threatened release, shall be 
considered a cost o f  response incurred by the commonwealth with respect to such release, 
and the commonwealth may seek recovery o f  such costs from other parties liable under 
section five.

Added by St. 1987, c. 642. § 2B.

Historical Note 

1937 Legislation

St.l9S7, c. 642, § 2B, was approved Dec. 31,
1937. Emergency declaration by the Governor 
was filed on the same date.

§ 18. Prom ulgation o f  regulations

Any agency o f  the commonwealth is authorized to promulgate regulations as it deems 
necessary for the implementation and administration o f  sections sixteen and seventeen 
subject to the approval o f  the executive office o f  administration and finance. Failure to 
promulgate such regulations shall not a ffect any agency's right to enter into indemnifica­
tion agreements under said sections sixteen and seventeen nor the validity or enforceabili­
ty o f said sections or agreements.

Nothing in sections sixteen or seventeen shall a ffect the liability o f  any person under 
any warranty, nor the liability o f  an employer who is a response action contractor to any 
employee o f  such em ployer under any provision o f  law, including any provision relating to 
workers’ compensation.

Added by St. 1987, c.-642, § 2B.

Historical So:

1987 Legislation
SC.19S7, c. 642. § 23. was . 

1937. Emergency deciarar.or. 
was filed on the same date.

OFFICERS OF THE CO*

C H A P T E R  21F

Section
1. Purposes.
2. Definitions.
3.. Designation of coastal ::rv 
4. Harbor or waterfront

application for assists:..•-

WES’.
WESTLAW supplements your

• update your research -
• expand your horary w:-
• retrieve direct r.tstsrv. 

service
For more information on us:.*.. 
Electronic Research Guide, w.*..:

Chapter 21F  o f  the
Code o f Massachusetts Regular:

Executive office of er.vircr.- 
coastal facilities,

§ 1. Purposes
The purposes o f  this chap:-
(a) to ensure that adequa: 

commonwealth's fishing, mar
(b) to provide flexible ar.; 

coastal cities and towns so :: 
improve public coastal faciiit.

(c) to improve planning for 
office o f  environmental affair

(d) to encourage greater cc 
financed with public funds.
Added by St. 1983, c. 539. j  13.

H istorical Note 
1983 Enactment. St.lt'cd. 

emergency act, adding this map-., 
this section and j§ 2 to 7. was a: 
1983.

For provisions o f 33 to 
relating to civil service -torus • 
the division of water res *.*>-
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■m e d  l a w s  s e r v i c e *9«»
ijor facility or vessel subject to the provisions ^  
> in the state as his legal agent for service & 
designation shall be filed with the secretary ^  

■ignation the secretary o f  state shall be tl* 
ice o f  process under this section. ^

Apr 16, 1985.

Nt 13. 1985.
led, however, that the department shall issue or 
jcilities only on certification by the department _ 
't the applicant has implemented or is in the 
federal plans and regulations for the contrpl o f . 
d removal thereof when a discharge occurs.’’ . : - 
3ct 13. 1985, L 1985, ch 38, § 14, eff Apr 16, •

, designated par (a) and amd, L 1985, ch 38,

Ktituted "commissioner”  for "commissioners".
16 deleted “ the fund" and added italic matter.
4, eff Apr 16, 1985; amd, L 1986, ch 512, § 5 ,. 
roval o f vote o f the People on Nov 4, 1986.
4, eff Apr 16, 1985.
Kpr 1, 1985, L 1985, ch 38, § 14, eff Apr 16, •
pr 16, 1985, 
or 16, 1985.

13, 1985
i, however, that the department shall issue or - 
ilities only on certification by the department 
such registrant can provide necessary equip- 
discharges.".

' 8, eff June 30, 1978 and shall be retroactive 
rce and effect on and after April 1, 1978. 
uiy 22. 1986, contingent on approval o f  vote

’8, eff June 30, 1978 and shall be retroactive 
rce and effect on and after April 1, 1978. 1

:h 35. § 3, eff Oct 13, 1985 and L 1985, ch ; 
mending act referred to the other, ‘ 5
ICE AIDS: • ...
d Remedies §§ 116, 117.

.use Law Review p. 249.

b A § 1020-q; CLS St Fin § 97-b.

N O T E S

(he Department of Transportation (Navigation 
Law, § 174, subds I, 2. 3), and pay a It. ense fee of 
I cent per barrel transferred until ihe balance in 
Ihe New York Environmental and Spill Compen-

■'i
’ .*t

$
. : x

*•
■U

{ .  ■*+. I

. 00
*. i .0

ppp N A V I G A T I O N  L A W

-oo Fund equals or exceeds 525 million (Navi- 
Cpca Law. § 174, sutd 4), which fund provides a 

e of payment for expenses incurred by the 
j,te for cleanup and removal of petroleum and 
l̂ operty damage caused by oil discharges (Naviga- 

Law. § 176), is not unconstitutional in that 
fee is an impost and duty on imports in 

^Uuon of clause 2 of section 10 of article I of 
y  Cniied States Constitution, since the license 
je is imposed on the transfer of petroleum and 
t̂ on the petroleum itself, and the license fee 
joes not discriminate against interstate commerce, 
,Dce the fee is not imposed only on those New 
York transfers where petroleum enters the' State, 
lot rather, the statute focuses on New York major 
jcility transfers without reference to where the 
jotroleum was produced; accordingly, in an action 
iir a judgment declaring that article 12 is uncon- 
dtutional and to enjoin the enforcement of the 
provisions of article 12. plaintiff, a trade associa- 
aon whose members own and operate oil storage

§ 176

terminals, has failed to establish a clear right to 
ultimate success or that article 12 is unconstitu­
tional beyond a reasonable doubt, and a motion 
for a preliminary injunction was properly denied. 
Long Island Oil Terminals Asso. v Commissioner 
of New York State Dept, of Transp. iH'9. id 
Dept) 70 AD2d 303. 421 NYS2d 405.

Department of Environmental conservation lacks 
authority under 1983 Control of Bulk Storage of 
Petroleum Act (CLS ECL 17-1001 et seq.i ’.o 
promulgate regulations subjecting existing major 
facilities licensed under Oil Spill Prevention, Con­
trol and Compensauon Act of 1977 (CLS Naviga- 

, lion Article 12) to new regulations and new petro­
leum bulk storage code, since 1983 act requires 
department to establish code applicable only to 
"new and substantially modified facilities ', specifi­
cally excluding facilities licensed under 1977 act. 
Consolidated Edison Co. v Department of Envi- 

' ronmental Conservation (1986) 132 Misc id ‘,Q0. 
• 505 NYS2d 766.

j 175. N o tifica tio n  by persons responsible for discharge ,
Any person responsible for causing a discharge shall immediately notify the 
department pursuant to rules and regulations established by the department, but in 
ao case later than tw o hours after the discharge. Failure to so notify shall make 
persons liable to the penalty provisions o f  section 192 o f  this article. 1 Notwithstand­
ing the re v is io n s  o f  any other law, such notification to the department shall be 
Jeemed to fulfill the notification requirements o f  any other state or local law.

HISTORY: . * '
Add. L 1977, ch 845, eff April 1, 1978; amd, L 1985, ch 35, §4 , eff Oct 13, 1985.
The 1985 act deleted at fig 1 “ The department shall immediately inform the 

department of environmental conservation o f such notification.".

RESEARCH REFERENCES AND PRACTICE AIDS:
55 NY Jur 2d, Environmental Rights and Remedies §§ 116, 118.

§ 176. Rem ova l of prohibited d is c h a r g e s .............................
1. A ny  person discharging petroleum in the manner prohibited by section one 
hundred seventy-three o f  this article shall immediately undertake to contain such 
discharge. Notwithstanding the above requirement, the department may undertake 
the rem oval o f  such discharge and. may retain agents and contractors who shall 
operate under the direction o f  such department for such purposes. The com m is­
sioner shall develop a system o f  im mediate response type contracts with appropriate 
agents and contractors. Such contracts shall be subject to the approval o f  the state 
com ptroller in accordance with section one hundred twelve o f  the state finance law, 
however, such approval shall not obligate to any particular o n tr a c t  any specific 
amount o f  monies from  the fund but shall obligate from  the fund on an individual 
basis as such contracts are utilized, the actual amount required to effectuate any 
contract or any portion thereof. A ny necessary approvals o f  availability o f  funds for 
a particular project in accordance with any provision o f  the state finance law shall 
be undertaken as soon as practical after clean up and removal procedures are 
undertaken, or such procedures are ordered by the com m issioner..
2. (a ) Upon the occurrence o f  a discharge o f  petroleum, the department shall 
respond promptly and proceed to cleanup and remove the discharge in accord with 
environmental priorities. The department shall be responsible for cleanup and
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removal or as the case may be, for retaining agents and contractors who shall 
operate under the direction o f  that department for such purposes. Implementation 
o f  cleanup and removal procedures after each discharge shall be conducted 
accordance with environmental priorities and procedures established by the depart­
ment.

(Added, L  I9S7)
(b) Section eight o f  the court o f  claims act or any other provision o f  law to tht 
contrary notwithstanding, the state shall be immune from liability and action with 
respect to any act or omission done it the discharge o f  the department’s responsibil­
ity pursuant to this article; provided, however, that this subdivision shall not limit 
any liability which may otherwise exist for unlawful, willful or malicious acts or 
omissions on the part o f  the state, state agencies, or their officers, em ployees or 
agents or for a discharge in violation o f  section one hundred seventy-three o f  this 
article.
3. A ny unexplained discharge o f  petroleum within state jurisdiction or discharge of 
petroleum occurring in waters beyond state jurisdiction that for any reason pene­
trates within state jurisdiction shall be removed by or under the direction o f  the 
department. Except for those expenses incurred by the party causing such discharge, 
any expenses incurred in the removal o f  discharges shall be paid prom ptly from  the 
New Y ork environmental protection and spill compensation fund pursuant to 
section one hundred and eighty-six o f  this article and any reimbursements due such 
fund shall be collected in accordance with the provisions o f  section one hundred 
and eighty-seven o f  this article.
4. Cleanup and removal o f  petroleum and actions to minimize dam age from 
discharges shall be, to the greatest extent possible, in accordance with the National 
Contingency Plan for removal o f  oil and hazardous substances established pursuant 
to section 311(c)(2 ) o f  the Federal W ater Pollution Control A ct Am endm ents of 
1972 (P .L . 92-500, 33 U.S.C. 1251 et seq.)
5. The departm ent1 in consultation with the attorney general shall develop a 
standard contract form  to be used when contracting services for the cleanup and 
removal o f  a discharge.
6 . W henever the department acts to rem ove a discharge or contracts to secure 
prospective rem oval services, it is authorized to draw upon the m oney available in 
the fund. Such moneys shall be used to pay prom ptly for all cleanup and removal 
costs incurred by the department.
7. (a) N othing in this section is intended to preclude cleanup and rem oval by any 
person threatened by such discharges, 1 who, as soon as is reasonably possible ,1 
coordinates and obtains approval for such actions with ongoing state or federal 
operations and appropriate state and federal authorities. Notwithstanding any other 
provision o f  law to the contrary, tbe liability o f  any contractor fo r such person, 
where such person obtains approval from  appropriate state and federal authorities 
fo r such cleanup and removal, and the liability o f  any person providing services 
related to the cleanup o r removal o f  a discharge, under contract nith the depart­
ment, fo r any in jury to a person o r property caused by o r related to such services 
shall be limited to acts o r omissions o f  the person during the course o f  performing 
such services which are shown to have been the result o f  negligence, gross 
negligence o r reckless, wanton o r intentional misconduct. Notwithstanding any 
other provisions o f  law, when ( i)  a verdict o r decision in an action o r claim fo r 
injury to a person o r property caused by o r related to such senices is determined in 
favor o f  a claimant in an action involving a person performing such services and 
any other person o r persons jo in tly  liable, and (ii) the liability o f  the person 
performing such sendees is found to be fifty percent or less o f  the total liability 
228

tsrigned to a ll persons liable, and (iii) 
services is not based on a finding o f  r  
intentional misconduct, then tbe liabih 
the claimant fo r loss relating to in ji 
relating to injury to a person shall n 
performing such services determined i. 
each person causing o r contributing tc 
however, that tbe culpable conduct o f .  
be considered in determining any equi. 
with due diligence tbe claimant was u 
in said action. As used in this section, 
not limited to, pain and suffering, r  
damages fo r non-economic loss. Ho' 
deemed to alter, modify o r abrogate 
services fo r breach o f  any express wai 
implied warranty under the uniform . 
person pursuant to the workers' com: 
m y person who is responsible fo r  a l 
seventy-four o f  this article.
(b) N o  action taken by any person 
construed as an admission o f  liabih: 
itously renders assistance in containir 
any civil damages to third parties re- 
person in rendering such assistance e.' 
or willful misconduct. In the cours 
discharge any detergent into the wate 
the com m issioner o f  environmental co
(Added, L  1989)
(c) A  person may, without admissio: 
leum and with the consent o f  the corr 
the discharge and upon the recomm er 
the consent o f  the fund undertake the 
o f  petroleum . U pon determination by 
the discharge, the person shall be 
necessary expenses incurred.

(Added, L  1989)
8 . Notwithstanding any other provb 
limited to section 15-108 o f  the ge 
cleanup, removal o f  discharge o f  pet: 
section shall be entitled to contnbuti.

H I S T O R Y :
Add, L  1977, ch 845, eff A p ril 1. 19 
Sub 2, amd, L  1985, ch 35. § 5. eff ( 
Sub 2, par (a), formerly entire sub.

30, 1987 (see 1987 note below). 
Sub 2, par (b), add, L 1987, ch 53c. 
Sub 3, amd. L 1985, ch 35, § 5. eff • 
The 1985 act deleted at fig 1 "anc 

jo in tly " .
Sub 7, par (a), formerly first seme- 

ch 536, § 7, eff July 30. 1 *$ ' (se: 
The 1987 act deleted at fig 1 "pro-, 

obtain".



re ta in ing agents and con trac to rs  w ho  sha ll 
pa rtm en t fo r  such purposes. Im p lem en ta tio n  
a fter each d ischarge sha ll be conduc ted  in 
es and procedures established by the depa rt-

' >

j'fcD  LA'VS SERVICE 1989

'.s act or any other provision of law to the 
il be immune from liability and action with 
he discharge of the department's responsibil- 
owever, that this subdivision shall not limit 
t for unlawful, willful or malicious acts or 
te agencies, or their officers, employees or 
f section one hundred seventy-three o f this

um within state jurisdiction or discharge of 
>tate jurisdiction that for any reason pene- 
removed by or under the direction o f the 
curred by the party causing such discharge, 
discharges shall be paid promptly from the 
nd spill compensation fund pursuant to 
s article and any reimbursements due such 
ith the provisions of section one hundred

and actions to minimize damage from 
possible, in accordance with the National 

hazardous substances established pursuant 
r Pollution Control Act Amendments of

h the attorney general shall develop a 
contracting services for the cleanup and

nove a discharge or contracts to secure 
:ed to draw upon the money available in 
ay promptly for all cleanup and removal

to preclude cleanup and removal by any 
ho, as soon as is reasonably possible,* 
h actions with ongoing state or federal 
' authorities. Notwithstanding any other 
'ity o f  any contractor for such person, 
ppropriate state and Federal authorities 
biiity o f any person providing services 
harge, under contract with the depart- 
y caused by or related to such services 
person during the course o f performing 
been the result o f  negligence, gross 

'■nal misconduct. Notwithstanding any 
or decision in an action or claim for 

related to such services is determined in 
a person performing such services and 
\ and (ii) the liability o f the person 
:y percent or less o f  the total liability

assigned to all persons liable, and (Hi) the liability o f the person performing such 
services is not based on a finding o f reckless disregard for the safety c f  others, or 
intentional misconduct, then the liability o f the person performing such services to 
the claimant for loss relating to injury to property and for non-economic loss 
relating to injury to a person shall not exceed the equitable share o f the person 
performing such services determined in accordance with the relative culpability ct 
each person causing or contributing to the total liability for>such losses: provided, 
however, that the culpable conduct o f any person not a party to the action shall not 
be considered in determining any equitable share herein if the claimant proves that 
with due diligence the claimant was unable to obtain jurisdiction over such person 
in said action. As used in this section, the term "non-economic loss" includes, but is 
not limited to, pain and suffering, mental anguish, loss o f consortium or other 
damages for non-economic loss. However, nothing in this subdivision shall be 
deemed to alter, modify or abrogate the liability o f any person performing such 
services for breach o f any express warranty, limited or otherwise, or an express or 
implied warranty under the uniform commercial code, or to an employee o f such 
person pursuant to the workers’ compensation law, or to relieve from any liability 
any person who is responsible for a discharge in violation o f section one hundred 
seventy-four o f  this article.
(b) No action taken by any person to contain or remove a discharge shall be 
construed as an admission of liability for said discharge. No person who gratu­
itously renders assistance in containing or removing a discharge shall be liable for 
any civil damages to third parties resulting solely from acts or omissions of such 
person in rendering such assistance except for acts or omissions of gross negligence 
or willful misconduct. In the course of cleanup and removal, no person shall 
discharge any detergent into the waters of this state without prior authorization of 
the commissioner of environmental conservation.
(Added, L 1989)
(c) A person may, without admission of responsibility for the discharge of petro­
leum and with the consent of the commissioner, commence clean up and removal of 
the discharge and upon the recommendation of the commissioner of health and with 
the consent of the fund undertake the relocation of persons affected by the discharge 
o f petroleum. Upon determination by the fund that the person is not responsible for 
the discharge, the person shall be reimbursed by the fund for the actual and 
necessary expenses incurred.
(Added, L 1989)
8 . Notwithstanding any other provision o f  law to the contrary, including but not 
limited to section 15-108 o f  the general obligations law, every person providing 
cleanup, removal o f  discharge o f  petroleum or relocation o f  persons pursuant to this 
section shall be entitled to contribution from  any other responsible party.

H ISTO R Y :
Add. L 1977, ch 845, eff April 1, 1978.
Sub 2, amd. L 1985, ch 35, § 5, eff Oct 13, 1985.
Sub 2, par (a), formerly entire sub, designated par (a), L 1987, ch 536, § 6, eff July

30, 1987 (see 1987 note below).
Sub 2, par (b), add, L 1987, ch 536, § 6. eff July 30, 1987 (see 1987 note below).

Sub 5. amd, L 1985, ch 35, § 5, eff Oct 13. 1985.
The 1985 act deleted at fig 1 "and the department of environmental conservation 

jointly".
Sub 7, par (a), formerly first sentence of sub, so designated and amended. L 1^3“. 

ch 536, § 7, eff July 30. 1987 (see 1987 note below).
The 1987 act deleted at fig 1 "provided such persons" and at fig 2 "coordinate and

obtain".
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§ 176 CONSOLIDATED LAWS SERVICE 1989
Sub 7, par (b), formerly second sentence o f sub. so designated and amended, L

1987, ch 536. § 7. eff July 30. 1987 (see 1987 note below).
Sub 7, par (c), add. L 1989, ch 712. § 2. eff Nov 21. 1989 
Sub 8. add, L  1989, ch 712, §3. eff Nov 21. 1989.

NOTES:
Laws 1987, ch 536, § 10, eff July 30, 1987, provides as follows:
§ 10. This act shai> take effect immediately, and shall apply to causes o f action

arising out o f services performed on o r after the effective date o f th is act.
CROSS REFERENCES:

This section referred to in § 186.
Accounting systems; approval o f contracts, CLS St F in Law § 112.

RESEARCH REFERENCES AN D  PRAC T IC E  A ID S :
55 N Y  Jur 2d, Environmental Rights and Remedies §§ 116, 118.

CASE NOTES
.Article 12 of the Navigation Law, the Oil Spill 
Prevention. Control and Compensation Act. which 
requires each operator of a major facility (Naviga­
tion Law, § 172, subd 11) to obtain a license from 
the Department of Transportation (Navigation 
Law, § 174, subds 1, 2, 3), and pay a license fee of 
1 cent per banel transferred unid the balance in 
the New York Environmental and Spill Compen­
sation Fund equals or exceeds S25 million (Navi­
gation Law, § 174, subd 4), which fund provides a 
source of payment for expenses incurred by the 
Slate for cleanup and removal of petroleum and 
property damage caused by oil discharges (Naviga­
tion Law. § 176), is not unconstitutional in that 
the fee is an impost and duty on imports in 
violation of clause 2 of section 10 of article I of 
the L'nited Slates Constitution, since the license 
fee is imposed on tbe transfer of petroleum and 
not on the petroleum itself, and the license fee 
does not discriminate against interstate commerce, 
since the fee is not imposed only on those New 
York transfers where petroleum enters the State, 
but rather, the statute focuses on New Y'ork major 
facility transfers without reference to where the 
petroleum was produced; accordingly, in an action 
for a judgment declaring that article 12 is uncon­
stitutional and to enjoin the enforcement of the 
previsions of article 12, plaintiff, a trade associa­
tion whose raembeis own and operate oil storage 
terminals, has failed to establish a clear right to 
ultimate success or that article 12 is unconstitu­
tional beyond a reasonable doubt, and a motion 
for a preliminary injunction was properly denied. 
Long Island Oil Terminals Asso Commissioner 
of New York State Dept, of T: >p. (1979, 3d 
Dept) 70 AD2d 303, 421 NYS2d 4u5.

An operator of a petroleum storage facility acted 
responsibly when he hired a tank cleaning corpo­
ration to clean-up a spill of several thousand 
gallons of gasoline which would have flowed into

Lake Erie, since the operator was strictly liable to 
undertake clean-up efforts, even though not at 
fault under Article 12 of the Navigation Law. 
Furthermore, the spill was "sudden and acciden­
tal" within the meaning of the operator's Compre­
hensive General Liability Policy and the insurer 
could not therefore validly deny coverage for the 
clean-up work under tbe terms of the policy. 
Evans v Aetna Casualty &  Surety Co. (1981) 107 
Misc 2d 710. 435 NYS2d 933.

An insurer would be required to indemnify its 
insured and the state under a comprehensive gen­
eral liability policy that afforded coverage for 
“property damage . . . caused by an occurrence" 
for the costs of cleaning up an oil spill, which 
initially occurred on the insured's premises, in a 
nearby swamp, since such costs constituted "prop­
erty damage" within the meaning of the policy in 
light of the fact that the insured was strictly liable 
for the cleanup under Nav Law §§ 170 et seq., 
which statutory liability is not punitive in nature 
but rather reflects an exercise of the state's power 
to preserve public resources, since the insurer was 
precluded from disclaiming coverage due to its 
unexplained three month delay prior to issuing its 
disclaimer, and since tbe insurer was precluded 
from disclaiming coverage on the ground that the 
insured failed to give timely notice of its claim in 
that the insurer's attempted disclaimer on the 
gTOund that the cleanup costs were not "property 
damage" constituted a waiver of its right to dis­
claim coverage on other grounds; furthermore, the 
insurer would be required to defend its insured 
with respect to any statutory fines or penalties that 
the sute might seek to impose, since any such 
fines or penalties could ultimately result in whole 
or in part from the insurer's dilatory or bad faith 
disclaimer or from its noncooperation. Kutsher's 
Country Club Corp. v Lincoln Ins. Co. (1983) 1 19 
Misc 2d 889, 465 NYS2d 136.

§ 177. Em ergency oil spill control network
1. The com m issioner shall establish an em ergency oil spill control network which 
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shall be comprised o f  available equ: 
highway departments. Such nctwo: 
resjxinse to a discharge on any c 
network shall be em ployed in coniu 
or operator, the department and1 an
2. The com m issioner shall make an 
state highway departments that w 
clea -u p  operations.
3. T he com m issioner shall have the 
in a discharge cleanup operation a 
county, and state highway departme:
4. T he com m issioner may request 
such assistance and data as will enar 
to this section.

H ISTO R Y :
Add, L  1977, ch 845, eff A p r il 1. V- 
Sub 1, amd, L  1985, ch 35, §6. eff-: 
The 1985 act deleted at fig 1 "the de 
Sub 4, amd, L  1985, ch 35, § 6. eff C 
The 1985 act deleted at fig 1 "the de

CROSS REFERENCES:
This section referred to in CLS High

RESEARCH REFERENCES A N D  PRA
55 N Y  Jur 2d, Environmental Right!

Supp NAV

§ 177-a. Em ergency  oil spill relocatio:
1. The com m issioner shall establish a: 
shall be headed by the commissioner 
services from  county and state health
2. Such network shall be em ployed to 
in any area o f  the state where the 
network shall be em ployed in conjunc 
or operator, the department or any tec
3. The com m issioner o f  health shall 
made for em ergency oil spill relocatio:
4. The com m issioner o f  health shall h 
discretion to the state and local heal: 
possible health risks to persons residir.
5. T he com m issioner o f  health shall d 
relocation o f  individuals who. in his c 
o f  the discharge and certify the amc 
certification by the com m issioner o f  r 
exceeding thirty days, provided that ti 
the possible health risks in the area c: 
successive thirty day periods. The ce r  
not be admissible in any civil action 
damages to the individuals certified for
6 . Notwithstanding any provision 
individuals for relocation and us as<> 
consideration as cleanup cost and she'.



transferred in or by nny facility or vessel covered by the plnn Hint will 
necossitnte o chnnge in the plnn ond slmll update the plnn periodically as 
required by the Hoard, but in no event more frequently llion once every 
thirty-six months. The Hoard, on a finding of need, may require an oil 
dischnrgc exercise designed to demonstrate tne facility's or vessel’s ability lo 
implement its oil discharge contingency plan either before or alter the plon is 
approved.
C. The Hoard, nflcr notice and opportunity for a conference pursuant to 

S 9-6.14:11, may modify its approval of an oil dischorgo contingency plnn if it 
determines that:
1. A change hns occurred In the operation or any facility or vessel covered 

by the plan thnt necessitates an amended or supplemented plan;
2. The facility's or vcnscl's discharge experience or Its inability lo Imple­

ment Its plan in an oil discharge exercise demonstrates a necessity for 
modification; or
3. There hns been a significant change In the best available technology 

since tho plan was approved.
L). The Hoard, nflcr notice end opportunity for hearing, may revoke Its 

npnrovnl of an oil dischnrge contingency plnn if It determines that:
1. Al'pinviil wns ohlnined by frnud or misrepresentation;
2. The plnn rnnnul ho implemented as approved: or
3. A term or condition of approval hos been violated. (1990, c. 917.)

I 62.1-44.34:16 WATERS OF THE STATE, POUTS AND IIARnORS I 62.1-4134:16

Ectllar'a note. —  'Acte 1990, e. 819, cl. 3 
prnvldci Hot the tloard ahall promulgate regu­
lations Implementing thla section on or beTora 
January 1, 1992, and that subsection A of this

section shall become efTecllva on July I, 1992. 
Clsuaa 3 or this act also slated that the Doard 
should regard certain considerations In adopt­
ing auch regulations.

} 02.1-44.34:16. Financial responsibility. —  A. (For effective dalo ace 
Editor's note) Tho operator of nny tnnk vessel entering upon state waters 
shall deposit with tho Hoard cash or Ha equivalent in the amount of $500 ner

fposs ton of such vessel. Any such cosh deposits received by the Board shnll be 
tcld in escrow in the Virginia Underground f’ctroleum Storage Tank Fund.
I). If the Honrd determines that oil has been discharged in violation of this 

article or that there hns been a substantial threat of such dischnrge from s 
vessel for which a cash deposit hns been made, any amount held in escrow 
may be used to pay any fines, penalties or damages Imposed under this 
chapter.
C. The Honrd shall exempt on operator of a tank vessel from the cash 

dcposil requirements specified In this section if the opcrotor or tho tank vessel 
provides evidence of financiol responsibility pursuant lo the terms and 
conditions of this subsection. Tho Board shall adopt requirements for 
opcrolors of tank ycnsels for maintaining evidence of financial responsibility 
in nn amount equivalent lo the cash deposit which would he required for such 
tnnk vessel pursuant to this section. Financinl responsibility mRy be 
demonstrated by self-insurance, insurance, guaranty or surety, or nny 
combination thereof, under the terms tho Board may prescribe. To obtain nn 
exemption from the cash deposit requirements under this section: the operator 
and insurer, gunrnntor or surety shall appoint n.t agent for service of process 
in the Commonwealth; nny insurer must be nulhorired by the Commonwealth 
lo engage in the insurance business; and ony instrument of inouronce, 
punrnnly or surety must provide Hint actions may bo brought on such 
instrument of insurance, guaranty or surety directly ngninst the Insurer, 
guarantor or surely for any vjolntion of this clinptcr by the operator up to, but 
not exceeding, the amount insured, guaranteed or otherwise pledged. An 
operator whose financinl responsibility is accepted by the Board under this
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I 62.1-44.34:17 STATE WATER CONTtlOL LAW I 62.1-44.34:18
subsection shnll notify the Doard at least thirty days before the effective dale 
of a change, expiration or cancellation of any instrument of insurance, 
gunrnnty or surety.
D. Acceptance of proof of financial responsibility shall expire:
1. One year front the dale on which tha Hoard exempts Bn opcrotor from the 

cash deposit requirement based on evidence of sclf-insuranco, except thnt the 
Hoard may establish by regulation a different expiration date for acceptance 
of evidence of sclf-lnsurnnce submitted by public agencies;
2. On tho effective date or any change In the operator's Instrument of 

Insurance, guaranty or surely; or
3. Upon the expiration or cancellation of any Instrument of Insurance, 

guaranty or surety.
Application for re------ -----------  --------

shall be filed thirty days before the date of expiration.
Application for renewal of acceptance of proof of financial responsibility 
(1 be filed thirty days before the date of expiration.

E. Tho Doard, slier notice and opportunity for hearing, may revoke Its 
acceptance of evidence of financial responsibility if It determines Hist:
1. Acceptance has been procured by frnud or misrepresentation; or
2. A change In circumstances hss occurred that would warrant denial ofingt

acceptance of evidence of financinl responsibility under this section or the
m cr.................................
is r
cposit requirement or to provide acccni 

responsibility thnt the person charged believed in good faith Hist the lank

:sno
requirements established by tho Bosrd pursuant lo this section.
F. It is not a defense to any nction brought for failure to comply 

cash deposit requirement or to provide acceptable evidence ol finnncinl

vessel or the operator of the tank vessel had mode the required cosh deposit or 
videposs

917.;

dcpos
assessed evidence of financial responsibility accepted by the Doard. (1990, c.

Editor's note. —  Acte 1990, t. 917, cl. 4 
provide! that the Iloard ahall promulgate regu­
lations Implementing thla aedlon on or brfora 
January I, 1992, and that auhaectlon A of thla 
aedlon ahall become effective 90 day# after tha 
efTecllva data of auch regulatlona. Clauee 4 atao 
provide# that in promulgating auch regula­

tion#, tha Doard ahall provide that. If evidrnce 
of financial reapnnaibilily provided te the fed­
eral government or any other atate meeta the 
requirrmenU or auhrrctlon C of thla ardinn, 
comment# ahall be accepted by (he Doard in 
full or parllnl latlefarllon requirement# of 
aubircllon A of thla aedlon aa appropriate.

apt
do not apply lo n facility having a maximum storage or handling enpneity or 
less thnn 25,000 gallons of oil or to a tank vessel having a maximum storage, 
handling or transporting capacity of less than 15,000 gallons of oil. (1990, c. 
917.)

I 02.1-44.34:18. Discharge of oil prohibited; liability for permitting 
dischnrge. —  A. The discharge of oil Into or upon state waters, lands, or 
storm drain systems within the Commonwealth Is prohibited. For purposes of 
litis aection, discharges of oil into or upon state waters include discharges of 
oil Hint (i) violate applicable water quality standards or s permit or ccrtificolo 
of Hie Doard or (Ii) cause a film or sheen upon or discoloration of the surface of 
the wotcr or cdjolning shorelines or cause a sludge or emulsion lo be deposited 
beneath the surface of the water or upon adjoining shorelines.
B. Any perBon discharging or causing or permitting n dischnrge of oil Into

or upon stoto waters, discharging or causing or permitting a discharge or oil 
which may reasonably bo expected lo enter state waters, or causing oi 
permitting a substantial threat of such discharge and any operator oi nnj 
facility, vehicle or vessel from which there Is a dischnrgo of oil Into or upon 
stnte wntcrR, or from which there is a discharge of oil wnich moy reasonably
be expected lo enter stale waters, or from which thero is a substantial threat
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I 62.1-44.34:18 W A TER 3 O F  T H E  STA TE, PORTS A N D  HARBORS I 62.1-44.31:18

of .inch dischnrge shnll, Immediately upon learning of such discharge or thrcnt 
of dischnrge, implement any applicable oil spill contingency plan approved 
under this article or take such other action as mny be necessary lo contain nnd 
clenn un auch discharge or threat of such discharge, Including any nctions 
directed by any on-scene coordinator acting pursuant to the Federal Water 
Pollution Control Act. In the event of such discharge or threat of dischnrge, if 
it cannot be determined Immediately the person responsible therefor, or if the 
person Is unwilling or unable to promptly contain nnd clean up such discharge 
or threat of dischnrge, tho Board mny lake auch action as is necessary to 
contain nnd dean up the discharge or threat of discharge, Including the 
engagement of contractors or other competent pernons. The costa of such 
containment nnd cleanup ehnll be pnld from the Underground Petroleum 
Storngc Tnnk Fund or from any federal fund available for this purpose.
C. Any pcrnon discharging or causing or permitting a discharge of oil Into 

or upon state waters, lands, or storm drnin systems within the Common­
wealth, discharging or causing or permitting a discharge of oil which mny 
reasonably be expected to enter slnte waters, or causing or permitting a 
substantial threat or such discharge and any operator of nny facility, vehicle 
or vessel from which there Is a discharge of ol! Into or upon slnla waters, 
lands, or storm drain systems within the Commonwealth, or from which there 
is a discharge of oil which may reasonably be expected lo enter stale waters, 
or from which there Is a substantia! threat of such discharge, shall be liable 
to:

1. The Commonwealth of Virginia or any political subdivision thereof for 
nil costs of investigation, containment and cleanup Incurred as a result of such 
dischnrge or thrcnt of discharge;
2. The Commonwealth of Virginia or any political subdivision thereof for 

oil damages lo property of tho Commonwealth or Virginia or the political 
subdivision caused by such discharge;
3. The Commonwealth of Virginia or any political subdivision thereof for 

loss of lax or other revenues caused by such discharge, and compenaotion for 
the loss of any natural resources that cannot be restocked, replenished or 
restored; and

4. Any person for Injury or damage lo person or property, rcnl or personal, 
loss of income, loss of the means of producing Income, or loss of the use of the 
damaged property for recreational, commercial, industrial, agricultural or 
other reasonable uses, caused by such discharge.
D. Notwithstanding any other provision of law, a person who renders 

assistance in containment and cleanup of a discharge of oil prohibited by this 
article or a threat of auch discharge shall be liable under this section for 
dnmngcs for personal injury and wrongful death caused by that person's 
negligence, and for domogea caused by that person's gross negligence or 
willful misconduct, but shall not be liable for Any other anmnges under this 
section that are caused by the acts or omissions of such person in rendering 
such assistance; provided, however, timt auch liability provision shnll not 
apply to a person discharging or causing or permitting a discharge of oil Into 
or upon stale waters, discharging or causing or permitting a discharge of oil 
which mny reasonably bo expected lo enter slate waters, or cnuaing or 

: permitting n substantial threat of such discharge, or lo such person's 
employee. Nothing in this article shall nfTecl tho right of any person who 
renders such ossistonce to reimbursement for the costs of the containment end 
cleanup under the applicable provisions of this article or the Federal Wnter 
Pollution Control Act, as nmchded, or any rights that person mny have 
against nny third parly whose acta or omissions caused or contributed to the 
prohibited discharge of oil or threat of such discharge.
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§ 62.1-44.34:19 OTATE WATER CONTROL LAW 1 62.1-44.34:19

E. In any action brought under this article. It shall not be necessary for the 
Commonwealth, political subdivision or any person, to plead or prove 
nrgligonce In any form or manner.
F. In any action brought under this article, the Commonwealth, political 

subdivision or any person, if a prevailing party, shall be entitled lo an award 
of ronsonnblo attorneys' lees and costs. .........
G. It shall be a defense to any action brought under subdivision C 2, C 3, or 

C  4 of this eectionjhat the discharge was caused solely by (I) an act of God, (II) 
an act of war, (Hi) a willful act or omission of a third parly who Is not an 
employee, agent or contractor or the operator, or (Iv) any combination of the 
foregoing; provided that this subsection shnll not apply lo any action brought 
against (a) a person or operator who Tolled or refused io report n dischargo as 
required by I 62.1-44.34:19; or (b) a person or operator who failed or refused 
lo coopernto fully in any containment and cleanup or who failed or refused to 
effect contninment and cleanup as required by subsection B of this section.
II. In nny action brought under subdivision C 2, C 3, or C 4 of this section, 

tho total liability of a person or operator under this section for each dischnrge 
of oil or threat of auch discharge shall not exceed the amount of financial 
responsibility required under f 62.1-44.34:16 or $10,000,000, whichever Is 
greater; provided that there ahall be no limit or liability Imposed under this 
section: (a) If the dischargo of oil or threat of auch discnarge was caused by 
gross negligence or willful misconduct on the part of the person or the 
operator discharging or causing or permitting discharge or threat of dischnrge 
or by an agent, employee or contractor of such person or operator, or by the 
violation of any applicable safely, construction or operation regulations by 
such person or operator or an agent, employeo or contractor of such person or 
operator; or (b) ll the operator or person discharging or causing or permitting 
a discharge or threat of discharge fulled or refused to report the discharge as 
required by I 62.1-44.34:19. or failed or refused to coopernto fully In nny 
containment end cleanup or to efTect containment and cleanup as required by 
subsection B of this section. (1973, c. 417; 1976, e. 61; 1978, c. 816; 1989, c. 
627; 1990, ec. 917, 062.)

Edltor'a n o U . —  Act* 1990, e. 999 pur- the Commonwealth, along wllh itats watera,
ported te amend I I  42.1-41.31:2 and t i  plactt whera lha discharging of oil la
62.1-44.34:3, which wcra repealed hjr Acte prohibited. At Ihe direction of the Code Com-
1990, t. 917. Tha efTect of thcae amendments mlulon, theaa amendmenla have been efTectu-
waa te add lands and atom drain syatems In aled In thla correipondlng new Code aection.

* *
I 02.1-44.34:19. Reporting of discharge. —  Any person discharging or 

causing or permitting a discharge of oil Into or upon slate waters, lands or 
storm drain systems within the Commonwealth or discharging or causing or 
permitting a dischnrge of ail which may reasonably be expected to enter stale 
waters, lands, or storm drain systems within the Commonwealth, nnd any 
operator of any facility, vehicle or vessel from which there is a discharge of oil 
Into state wntera, or from which there Is a discharge of oil which may 
reasonably be expected to enter state waters shall, Immediately upon learning 
of the discharge, notify the Board and appropriate federal authorities of such 
dischargo. (1978, c. 816; 1990, ce. 917, 9GZ.)

Editor's note. —  Acte 1990, e. 902 pur- stete waters, ss ptacrs whtrt the dlxharglng
ported lo amend 1 62.1-44.34:4, which was of oil ll prohibited. At Ihe direction of tht Code
repealed by Acts 1990, c. 917. The elTect of thla Commlselon, this amendment has been cfTectu-
amendment waa te add land* and sterm drain aled In thla corresponding new Code section,
tyatema In lha Commonwealth, along with
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Sec. 2

1 carry , or tha t t K n t l ,  o i l  in bulk as cargo or o r g o  re s idue. atm
2 t m t :

3  ( I )  Operate* on t h a  waters o f  *he t t s t e :  o r

4 (b) Transfers o i l  i n  a port o r  p l ic a  s u b j e c t  t o  tne j u r i s d i c t i o n

5 of th is  atate.
5 1 ‘ Technical fe s a ib iU ty *  or 're chm ca l ly  feas ib le* sna il i«an
7 ( h i t  given ava ilab le  technology. a res to ra t ion  or nrtrtsncesent p ro jec t
8 can be successfu lly coapleted at a cost that »S not dispropornonace
9 to the *a iu t  o f the resource p r io r  to m *  in ju ry .

10 ( ( (1 2H )  [ 2 1) ‘ Waters o f the s ta te* sha ll include lake*, r iv e rs .
11 ponds. S tr t« a * ( i n l a n d  waters, underground water, s a lt  waters.
12 estuaries . t id a l  f la t s ,  beaches and lands adjo in ing the ceacoast or
13 tbe State, sewers, and a l l  other surface waters and watercourses
14 w ith in  tbc ju r is d ic t io n  o f the s ta te  of Washington.
15 (22) ‘ Worst case s p i l l *  »eana a s p i l l  o f the en t ire  cargo o f a
16 tank vessel complicated by adverse weather conditions.

17 NCT SBCT10H. Sec. 3. ( I )  Each f a c i l i t y  and covered vessel sha ll
18 bate a contingency plan fo r  the con tt inuoa t and cleanup of o i l  s p i l l s
19 Trod the f a c i l i t y  or covered vessel In to  the waters of the s ta te  ana
20 fo r  t&e p ro tec t ion  o f f is h e r ie s  and W i ld l i fe ,  natural resources, and
21 puBllc and p r iva te  property f ren  such s p i l l s .  The departawst sha ll by
22 ru le  adopt Standards fo r  the preparation of contingency plans. The
23 ru les for facil it ies »nd. except aa Otherwise provided in tm s
21 subsection, fo r  covered vessels sha ll he adopted not la te r  than July
23 I ,  1991. The department sha ll exclude froa tbe ru les to he adopted
28 by Ju ly 1, m i .  standards fo r  tank veeseia o f lese than twenty
27 tkOUMOg deadweight tans, cargo vessels, and pansesger vessels
28 operating on tho po rt ion  o f tho Colunbla r iv e r  fo r  which the
29 deportanot de ts ra ina* the t wsshington sod Oregon should cooperate in

30 th t  adoption o f  standards fo r  contingency plena. Tho department.
31 after consu lta t ion  w ith  the appropriate s ta te agencies in  Oregon.
32 Shall adopt the ru les fo r  standards fo r  coatlngesey plans fo r  th i»  
32 po rt ion  o f tho Coiisshls r iv e r  s t  the e a r l ie s t  possib le t ln o .  but not 
34 l i t e r  th a t Ju ly  1. 1992. Tbe department sha ll requ ire  contingency

lass, a t a minimum. to seat the fa l low ing  standards:
■*— «wod of raaponso to s p i l l s  of
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various sizes from soy vessel, ship. or f a c i l i t y  which ts covered by 
tbe plsn:

(b) a* destined to be capable tn t t n u  of personnel, mate ria ls ,
end equipment. of promptly and properly. *.o tbe u n u  extent
pract i.cable, as defined by tbe department:

5 ( t )  Removing o i l  and s ln io lx tng  any da/sage to tbe environment
7 resu lt ing from a maximum probable s p i l l ;  and
* ( i t )  Removing o i l  and minimizing any damage to tbc environment
9 resu lt ing  from a worst case s p i l l :

;Q (c) Provide a c lea r, precise, and de ta iled  desc r ip t ion  of how tbe
11 plan re la tes to and is integrated in to  re levant contingency plana
12 which bave been prepared by cooperatives, porta . regional e n t i t ie s .
13 tbe s ta te , and tbe federal governamnt:
14 id) Provide procedures fo r eerly de tect ion o f o i l  s p i l l s  ana
15 timely n o t i f i c a t io n  of sucb s p i l l s  to appropriate fede ra l, s ta te , and
1 $  local a u th o r i t ie s  under applicable state and federa l law;
1 7  (e) State tbe number. tra in ing  preparedness, and f i tn e ss  of a i l
18 dedicated, prepositioned personnel assigned to d i re c t  and implement
19 the plan:
20 ( f )  Incorporate period ic tra in ing  and d r i l l  programs to evaluate
21 whether personnel and equipment provided under the plan are in a
22 3tatc of opera tiona l readiness at a l l  t iaes ;
23 • t )  State tbe scans of protecting and s i t lg a t ln g  e f fe c ts  on :be
24 environment. Including f la b , serine maeamis. and otber w i l d l i f e ,  and
25 ensure that Implementation of the plan does not poae unacceptable
26 r isks to tbs pub lic  or tbe cnvironmcet;
2 7  (h) Provide a de ta iled  descrip tion of equlpmemt aad procedures to
2 8  be used b y  tbe crew o f « vessel to minimise vessel dssmgst stop or
29 reduce any s p i l l i n g  from tbe vessel. aud» only wbea appropriate and
30 tbc vesse l/sa fe ty  is  t tsu rcd , contain sod clean up tbe s p i l le d  o i l :
31 ( i )  Provide arranges sots fo r tbe p ropos it ion ing  of o i l  s p i l l
32 c o n t a lamest and cleanup equipment tod tra ined personnel at s tra teg ic
33 locations from wbicb they can be deployed to  tbe a p l l l  s i te  to
34 promptly bad p roperly  remove tbe ap ll led  o i l :
33 ( j )  Provide arrangements fo r  e n l is t in g  tbe use of q u a l i f ie d  and
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1 (K) Provide f o r  disposal of recovered s p i l le d  o i l  in accordance
: witn lo ca l,  s ta te . and federal l iw i ;
3 ( I )  Sta le *.ae measures that have Seen taken to r?auct the
4 l ike l ih ood  that a t>pa 11 n i l  occur, inc lud ing sue not l im ited to.
5 design and operation of a » ( i» t l  or f a c i l i t y ,  tra in ing  of oersonnel. 
h .number of personnel, and backup systems designed to prevent a s p i l l ,
7 Hi) State the aieount and type of equipment ava ilab le to r?soond
3 to a s p i l l ,  -here tne tqmpecnt is located, and the extent to ~nich 
9 other contingency plana re ly  on the sane equipment: and

10 (rt) I f  the department has adopted ru les perm itt ing tne use of
11 d liparsantS. the circumstances, i f  any. and the manner for tne 
.2 app lica t ion  Of the Oispersants in conformance with the department's
13 rules.

14 ( 2 ) ( i )  Contingency plana fo r  f a c i l i t i e s  capable of storing one
13 m i l l io n  g a l lo n s  or more of o i l  and fo r  tank vessels of twenty
16 thousand deadweight tons or more sha l l be submitted to th t  depertaect4
17 w ith in  SIX Months a f te r  the departaweht adopts rules establish ing
18 standards fo r  contingency plans under subsection (1) of th is  section.
19 (b) Except as otherwise provided in ic )  of th is  subsection.
20 contingency plans fo r  a l l  Other f a c i l i t i e s  and covered vessels shall
21 Oe submitted to the department w ith in  eighteen months a f te r  the
22 d ep artm ent naa adopted ru les under subsection < l) of th is  section.
23 The department nay adopt a schedule fo r  submission of plana w ith in
24 the elghtaea*momth period.
23 (c) Contingency plans fo r covered vessels which arc not required
26 to submit plane Within the s ix  month period prescribed in ta> of th is
27 SUhtmctlOfl and Which operate on the po rt ion  of the Columbia r iv e r  fo r
28 «hlCh t h t  depnrtmemt must adopt ru le s  not la te r  than Ju ly 1. 1993.
29 aha ll h t  au tw itted to the deportment not la te r  than January l .  1993.
30 (3 )(a )  Tht owner or operator o f a f a c i l i t y  sha ll submit the
31 coatingency plan fo r  the f a c i l i t y .
32 (h) The owner or operator of a tank vessel or o f the f a c i l i t i e s
3 3  a t which the vessel w in  be ualoeding i t s  cargo- sh e l l submit the
34 cootlagemcy piaa fo r  the taofc ve sa t l .  Subject to cond it ions l agpo— 4
33 by the deperimeht. the owner o r  opera tor o f a f a c i l i t y  may submit a
36 l ih g lh  contingency plan fo r  tank vessels o f a p a r t ic u la r  class that
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Sec. 3

« i l l  b* unloading cargo at the f a c i l i t y .
2 <c» Th« c o n t in g e n c y  p la n  f o r  a cargo ves»el or passenger .essei
3 -nay r>e submitted bv the owner or o p an to r  Of the cargo v e n d  or 
< pasavngtr vessel or by tne agent fo r tne vessel resident tn tn ts 
5 .state. Subject to conditions imposed by tne department, tne owner,
o operator, or agent aay submit a s ing le  contingency plan fo r  cargo
7 vessels or paaaenger vessels of a p a r t ic u la r  c lass.
d <d) a person who baa contracted w ith  a f a c i l i t y  or covered vessel
9 to provide containment and cleanup services and who meets tne 

10 standards established pursuant to section 4 of th is  ac t. aay sunau 
.1 the plan for any f a c i l i t y  or covered vessel fo r  which thg person -is 
.2 con trac tua lly  obligated to provide serv ices. Subject to conditions
13 imposed by rhe department, th e  person may submit a s ing le plan fo r
14 more than ona f a c i l i t y  or covered vessel.
15 (4) A contingeacy plan prepared fo r  an agency of the federal
16 government that s a t is f ie s  the requirements o f th is  section and rules
17 adopted by the department may be accepted by th * d*p*rtme*t aa a
18 contingency piaa under th is  section. Th* department sha ll asaure
:9 that to the greatest e i ten t possib le , requirement* fo r contingency
20 plans under th la section arc consis ten t w ith  th* requirement) fo r
21 contingency plans under federal law,
:2 tS) In reviewing the contingency plana required oy th is  section.
23 the department sha ll consider at least th* fo l low ing  fac to rs :
24 (a) The adequacy of containment and clecnup equipment, personnel.
23 cooman teat ions equipment, n o t i f ic a t io n  procedure* IM  c s l l  down 
23 l i s t s ,  response time, aad lo g is t ic a l  arringemtmta fo r  coord ination
27 and implementation of response e f f o r t s  to  reflow* o i l  an* hazardous
28 aubetaac* s p i l l *  promptly and properly aa* to p ro tec t th*
29 environment:
.10 (b) Th# nature and amount o f vessel t r a f f i c  w ith in  th *  area
31 covered by th* plan;
32 (c) Th* volume and type of o i l  or haiardou* substances being
33 transported w ith in  th *  a r t *  covers* by th *  plan;
34 (d) Tbe existence of nav iga tiona l hazards w i th in  th *  area covered

J 3 - b y  the p la n :_____________________ __________
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1 40a hJMrdro* substances w ith in  th* area covered by the plan:
2 ( t )  Th* s e n s i t iv i t y  of f ishe r ie s  and w i l d l i f e  and othar natura l
3 resources w ith in  tha area covered by the plan:
4 ( f )  Kalavant information on previous s p i l l s  contained in on-scene
3 coordinator repo rt)  prepared by the department: and
b (h) Th* extent to which reasonable, c o s t -e f fe c t iv e  measures ’ 0

7 prevent a l ike l ih ood  that a s p i l l  « i i l  occur have been incorporated 
3 in to  the plan.
9 (9) The depart»«nt sha ll approve a contingency plan only i f  i t

10 determine* that the plan meets the requirement* of th is  section and
11 tha t , i f  implemented. the plan la capable, in term* of personnel.
12 aa te r ia le . and equipment, of removing o i l  or hazardous substances
13 promptly and properly and minimizing any damage to the environment.
14 (?) Upon approval o f a contingency plan, the department sha ll
13 provide to tha parion subn it t lng  tha plan a statement Ind ica ting that
16 th« plan haa bee* approved, tha f a c i l i t i e s  or veaaala covered by the
17 plan, and othar Information the department determines should be 
19 included.
19 (9) Aa owner or operator of a vessel, ship, or f a c i l i t y  sha ll
20 n o t i f y  tha departaaat In w r i t in g  i mmedia te ly  of any s ig n i f ic a n t
21 chaoga of which i t  la aware a f fe c t in g  I ta  contingency plan, in c lu d in g
22 changes la any fac to r set fo r th  In th is  section o r in rules adopted
23 by tha depertmmat. The department may requ ire the ownar or operator 
21 to update a contingency plan aa a re su l t  o f these cmaagan.
23 (9) The department by ru le  sha ll requ ire contingency plana to be
29 reviewed, updated, i f  necessary, and resubmitted to the department at
27 l u s t  oaca every f iv e  years.
29 (10) Approval o f a contingency plan by the 4epartmeat does not
2? cons t i tu te  aa express assurance regarding tha adaemasy of tha plan
30 nor cona t l tu ta  a defensa to l i a b i l i t y  lmpoeed under th la  chapter or
31 other atata lav.

32 N t* SECTION. Sec. 4. Tha department aha ll by ru le  es tab l ish
33 standard* fo r  persona who con tract to provide c lea nop and containment
34 services under contingency plana approved under aactlon 3 o f th is  
33 act.
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1 ((department-at-its-erflee-in-Olympia,•er-a-regienal-ernes*-thereof.

2 ef••sweh--dlscharga--er--eatry)) coast mard and the division of

3 emergency management. The notice to the division of emergency

4 management within the department of cooaminlty development shall be

5 made to the division’s twenty-four hour state-wide toll-free number 

8 established for reporting emergencies.

7 NEK SECTION. Sec. 25. (1) The following persons shall not be

8 liable for necessary expenses or property damage caused by an act or

9 omission of that person during the cleanup of oil spilled into the

10 navigable waters of the state, unless the act or omission m s

11 performed In bad faith or with gross negligence:

12 (a) The state or any unit of local government;

13 (b) A person who volunteers to assist In the cleanup of the

14 spilled oil; and

15 (c) A person meeting the standards of section 4 of this act.

16 (2) This section shall not affect the liability of any person

17 responsible for the spilled oil or responsible for the facility or

18 covered vessel from which the oil was spilled.

Sec. 27

19 NEK SECTION. Sec. 26. A new section Is added to chapter 88.16

20 RCK to read as follows:

21 An oil tanker under escort of a tug or tugs pursuant to the

22 provisions of RCK 88.16.190 shall not exceed the service speed of the

23 tug or tugs that are escorting the oil tanker. #

24 Sec. 27. Section 8, chapter 18, Laws of 1935 aa laat amended by

25 section 2, chapter 264, Laws of 1987 and RCK 88.16.090 are each

26 amended to read as follows:

27 (1) A person may pilot any vessel subject to the provisions of

28 this chapter on waters covered by this chapter only if appointed and

29 licensed to pilot sucb vessels on said waters under and purauant to

30 the provisions of this chapter.

31 (2) A person Is eligible to be appointed a pilot If the person is

32 a citlxen of the United States, over the age of twenty-five years and

33 under the age of seventy years, a resident of the state of Washington

34 at the time of appointment and only If the pilot applicant holds as a

35 minimum, a United Statea government Ucenae as a master of freight

•21* E2SQB 2494
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D«pt. Q  /  Phono#
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D a t e :  A p r i l  1 6 f 1 9 9 1
A c t i o n :  A D O P T E D  
V o t e :  U N A N I M O U S

K E N A I  P E N I N S U L A  B O R O U G H

R E S O L U T I O N  9 1 - 3 7  ( S U B S T I T U T E )

A  R E S O L U T I O N  S U P P O R T I N G  T E S O R O  A L A S K A

W H E R E A S /  t h e  c o n t i n u e d  o p e r a t i o n  o f  t h e  T e s o r o  R e f i n e r y  i s  
b e i n g  t h r e a t e n e d  b y  a n  u n r e a s o n a b l e  d e m a n d  b y  A l y e s k a  m a n a g e m e n t ;  
a n d

W H E R E A S /  A l y e s k a  i s  d e m a n d i n g  T e s o r o  t o  s e c u r e  a  b i l l i o n  
d o l l a r s  i n s u r a n c e  b o n d ;  a n d

W H E R E A S ,  T e s o r o  A l a s k a  h a s  i n  g o o d  f a i t h  a t t e m p t e d  t o  s e c u r e  
t h i s  b o n d ;  a n d

W H E R E A S ,  T e s o r o  A l a s k a  c a n  p r o v i d e  a  b i l l i o n  d o l l a r s  o f  P  a n d  
I  i n s u r a n c e  a n d  A l y e s k a  r e j e c t e d  t h i s  o f f e r ;  a n d

W H E R E A S ,  T e s o r o  A l a s k a  c o n t r i b u t e s  s u b s t a n t i a l l y  t o  t h e  t a x  
b a s e  o f  t h e  K e n a i  P e n i n s u l a  B o r o u g h :

N O W  T H E R E F O R E ,  B E  I T  R E S O L V E D  B Y  T H E  A S S E M B L Y  O F  T H E  K E N A I  
P E N I N S U L A  B O R O U G H :

S e c t i o n  l :  T h a t  t h e  K e n a i  P e n i n s u l a  B o r o u g h  A s s e m b l y  u r g e s
t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t o  i n t e r v e n e  o n  m e s o r o ' s  b e h a l f  a n d  
r e s o l v e  t h i s  s i t u a t i o n .

S e c t i o n  2 :  T h a t  c o p i e s  o f  t h i s  r e s o l u t i o n  b e  d i s t r i b u t e d  t o
G o v e r n o r  W a l t e r  H i c k e l ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e ,  T e s o r o  A l a s k a  
a n d  A l y e s k a .

I N S U L A  B O R O U G H  O N  T H I S

CL,
J a r i e s  W .  S k o g s t a ^ / " A s s e m b l y  P r e s i d e n t

A T T E S T :

. A c t i n g  B o r o u g h  C l e r k

K e n a i  P e n i n s u l a  B o r o u g h  
R e s o l u t i o n  9 1 - 3 7  ( S u b s t i t u t e )  
P a g e  1  o f  1  P a g e s



vlyeska blasted for billion-dollar bond
ATHY BRO W H  
mil* Ctarlor

oroogb M ayor D o n  G ilm a n  Wednesday 
ted A lyeska  P ip e lin e  S e rv ice  C o . fo i 
•t be ca lls an "unreasonable" dem and 
threatens lo  abut dow n Tfcsoro-Alaska 

oleum C o ip . 's N U d sk l refinery, 
lyeska Is requiring Ttesoro lo  com e up 
> a $1 b illion  bond lo  continue shipping 
from tbe Alyeska p ipe line  terminal in  
lea lo  Cook  Inlet.

rea guard 
nit may be 
xpanding
'ENNtTER SM ITH 
Insula Clarion

l ire KenaJ A rm ory  m ay soon  
ome headquarters for Ibe “A "  
mpany o f  the A rm y  N a tion a l 
ard, m e a n ing  19 a d d it io n a l 

u d  openings, tw o  m ore fu ll-  
ie staff p ortions  and a possible 
>anslonoftbe armory grounds.
O*. A*>* -nV A f P i r i  *>tv. *»» rw» i A

Tbsoro  o ffic ia ls  say they ca n ’t possibly 
meet the requirement. A n d  s in ce  ibey get 
90 percent o f  die crude o il for their N ik Ld d  
refinery from  Valdez, the refinery w ou ld  bo 
lo  serious trouble I f  it was no longer able to 
ship from there, said Tbsoro v ice  president 
Gene Burden.

G ilm a n  said tire m ajor m em ber co m p a ­
n ie s  o f  A ly e s k a  — E x x o n ,  B r i t i s h  
Petroleum and A R C O  — are using  T tso ro  
as a paw n In order lo  pressure tbe Leg is la ­
ture lo  pass a b ill restricting A lyeska’s lia ­

bility in  tbe event o f  a sjrill.
" T h e y ’ re u s in g  ’Ib so rp ,”  G ilm a n  sa id . 

’T h e y ’re being  unreasonable.”
B u t  A lyeska spokesperson M am ie  Isaacs 

said tbe S I  b illion  requirement is necessary 
because o f  tbe liab ility  A ly e sk a  co u ld  be 
s u b je c t  to  i f  it  responds lo  a s p ill fro m  
Tbsoro o r another shipper in  Prince W i l ia m  
Sound.

"A lyeska  serves as tbe in itia l response 
action contractor for those vessels ca lling  at 
tbe terminal in  Valdez,”  abo said. "Because

o f  th e  s ta te ’s l ia b i l i ty  re q u ire m e n ts , 
A ly e ik a  ... asked tbe ow oer-operator o r 
charter o f  the vessels to p ledge  a b illio n  
d o lla r  bond , w h ich , s im p ly  pu t, Indicates 
they w ould  have access lo  funds to  manage 
tbe cla im s arising from a sp ilL”

T h e  other five com panies operating ves­
sels In  P r in ce  W illia m  S o u n d  — E x x o n , 
B P ,  A R C O ,  S h e ll  and C h e v r o n — h a v e  
been able lo  com ply  w ith  tbe $1 b illio n  re­
quirement, m ainly by pledging $1 b illion  in  

8** A LYESK A , baofc

Area real estate 
market rebounds
By TO N Y  LEW IS 
PsntnsUla Clarion

S low ly  but surely, tlie peninsu­
la's real estate market is recover­
ing  from  the depressed conditions 
o f  tbe late 1980s, industry  o f f i­
cia ls said Tuesday.

“ T b e  real estate e co n o m y  is  
m ov ing . T h in g s  are im p ro v in g ,” 
B o b  Scliaafsm a, an appraiser for

rule o f  e conom ics — supply and 
demand.

In  1988, tbe market was flood ­
ed  w itb  bouses for sale w ith  no 
buyers. T h a t drove tbe p r ice  o f  
bousing  d o w n , w h ich  in  turn is  
now  spurring buyers.

A s  m ore  h ouses are b o u g h t, 
le a v in g  fe w e r  o n  Ihe n m k c l ,  
prices w ill increase agaut llig b e r 
housing prices w ill make vacant
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\lyeska: Company says state's liability laws are to blame

rJ>or»te asset*.
But Tfctoro can't do  (bat, B u r-
uwddL
"*Ail five o f  those other com pa­
ss w e very, very large co tnpa- 
s," be said. "O ur whole com pa- 
's only  worth $200 m illion . T o  
'he up w ith a bond o f  a b illio n  
liars is  just not possible."
Ho th in ts  Tbsoro should not be 
pa ire d  to  p u t o p  as la rg e  an  
to n n t as the other co m p an ie s  
cause Tesoro transports only a 
tall percentage o f the o il co m - 
g from  the terminal, its tanker 
ids are m u ch  smaller, and iJ has 
1*0 many preventive measures, 
eluding the recent introduction  
r a double^bottomed tanker. 
A ly e s k a  a nd  T e s o ro  h a v e  
o ik cd  out a tem porary agree- 
a y  that allows Tbsoro to contin- 
i  operating in  tbe S o u n d  u n til 
m e  1 w ith  $1 b illio n  in  ln su r- 
'we, rather than a bond,

Alyeska says it may low er Its 
:qulrem eois i f  tbe L e g is la tu re

passes a b ill lim iting  A lyeska's l i ­
a b il i ty  In  ca se  p ro b le m s  o c c u r  
when It responds to a s p il l

" Th e  eore o f the problem  rests 
w ith  the state's current lia b ility  
law s," Isaacs said.

T h e  w a y  the la w  stands now , 
tbe standard o f  liab ility  is “simple 
n e g lig e n ce ,"  w h ic h  Isa a cs  said  
co u ld  m ean  i f  A ly e sk a  responds 
a c c o r d in g  to  its  p la n  w ith  the  
state, but inadvertently loses some 
o il from  a boom , it co u ld  be held 
liable.

A ly e sk a  wants ihe  standard o f  
liab ility  fo r a spill responder lo  be 
“gross negligence," w h ich  is  hard­
er to  p rov e  in  co u rt than sim ple 
negligence.

T e so ro  a lso  favors s u c h  a b ill  
because i t  w o u ld  lim it  tbe liability  
for the C o o k  In te l sp ill response 
cooperative o f  w h ich  Tesoro  is  a 
member.

B u t  G sh ing  and environm ental 
groups are opposed to  tbe idea be­
cause they believe l l  w ou ld  lessen 
the in centive  for sp ill responders 
to be prepared.

G u a r d :  H e a d q u a r t e r s  m a y  m o v e

Cvntbiwd from pi®* 1

m oving tw ice. The  headquarters on tbe peninsula w ou ld  centrally 
locale tbe unit and improve its effectiveness, M o s le y  said.

K ena i’s guard, Detachm ent J , “A "  Com pany  o f  the fifth  battal­
ion, 297th In fantry , is a com bat u n il w ith  31 m e m be rs . It  is 
charged with protecting the state’s road network should  Rn enemy 
Invasion o ccur aod provide a backup for p ipeline oecurity, M osley  
said.

A  c o m p r o m is e  b i l l ;  w h ic h  
sought to lim its liability  but only  
for the  first I S  days after a sp ill 
and o n ly  I f  a  co m p an y  does not 
“ sub sta n tia lly  deviate" from  its  
contingency plan, was passed out 
o f  the H o use  Resources C o m m it­
tee Tuesday.

B u t  A ly e s k a  is  s o t  sa tis fie d  
w ith  tb e  la n g u a g e  in  th e  b i l l ,  
Isaacs said. “T h e  b ill,  is he lp fu l, 
b u t i t  d o e s n ’ t g o  q u ite  fa r  
enough,”  tb e  said. “ W e  fe e l p - 
sent language doea n o t allcvv us  to 
relax our liability  standards."

M a y o r  O ilm an  also favors le g ­
is la tion  lim itin g  sp ill responders' 
liab ility  because the K c n s i P e n in ­
sula B o ro u g h  is a member o f  the 
C o o k  In let response cooperative 
and taxpayers co u ld  also be held 
liable for problem s resulting from 
tbe co o p e ra tiv e ’s response to  a 
spill.

B u t  G ilm an, a former state sen­
ator, does not believe tbe legisla­
tion w il l pass. H e  says the b ill bas 
to get th rou g h  tw o  m ore H o u se  
co m m itte e s  and  the fu ll H o u s e

and the Senate, aod he doesn’t be­
lieve that w ill happep in  tbe re ­
m ain ing  34 days o f the legislative 
session.

H e  believes A ly e sk a  is  b e in g  
Inflexible about tbe b ill.

“They  don’t want anything less 
than gross neg ligence ,"  be said . 
“ W h a t I  th in k  is  h a p p e n in g  is  
A lyeska is  trying to  get the gross 
negligence standard, and they ’re 
doing i t  on  the backs o f  Tbsoro.’ ’

*Tbe  b ig  three ( B o n n ,  B P  and 
A R C O )  ate using  thla th ing  u n ­
m e r c ifu l ly  and  u n n e ce s s a r ily ,”  
O ilm an  said.

Is a a cs  snys that A ly e s k a  is  
“veiy sym pathetic to Tfesoro’s sit­
uation.”

"W e w ould  like  to find  a way to 
accom m odate Tbsoro’s needs and 
s t if l p ro te c t  Ih e  c o m p a n y 's  
(A lyeska's) liability," she said.

Som e o f Tesoro's supporters In 
b o ro u g h  and slate  g o v e rn m e n t 
h ave  s u g g e s te d  the  A ly e s k a  
owner com panies are trying to  put 
Tbsoro out o f business, but Isaacs 
denies that and O ilm a n  says he

does not believe that's the case, 
either.

"But I f  that's tbe fa llout, they 
cou ld  care less," he sold, “T b e  big 
guys just d o n ’t care. T h e y  could  
care  less I f  th is re finery  closed  
dow n.”

T h e  K e n a i Pen insula  B oro n g h  
A ssem bly  cares a great deal, how ­
ever.

Tbsoro em ploys about 150 peo­
ple on  the borough, a ccord in g  to 
Burden. T b e  com pany provides a 
good  ch u n k  o f  borough  tax rev­
enues.

T h e  B orough  A ssem bly  unani­
m ously passed a resolution Tues­
day n igh t, w h ich  w as supported 
even by fish ing groups, urging the 
L e g is la tu r e  to in te rv e n e  o n  
Tbsoro ’s behalf.

B u r d e n  says i f  T e s o r o  and  
A lyeska ca n ’t com e  to an agree­
ment, Tosoro w ill file  suit against 
the  p ip e l in e  c o m p a n y , w h ic h  
w ould  in clude  seeking an in junc­
tion to allow  the com pany lo  co n ­
t in u e  s h ip p in g  o u t o f  P r in c e  
W illiam  Sou n d  after June 1.

Gallery: Business in historic area scrutinized
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s p l it  b e tw e e n  o p p o n e n ts  and  
backers o f  P e lo ra ’s plau before it 
voted to s t ick  to its  original ap­
proval o f  a gallery, a white p icket 
fence around the .68 acre property 
and la n d sca p in g . T h e  approved 
plan also ca lls for arts and crafts 
c la sse s  a bd  d is p la y s , s o m e  o f  
w h ich  w ill bo outside the b u ild ­

ing.
D u r in g  the m eeting  the c o m ­

m ission cautioned P claza , that he 
had  to  get the  a p p ro va l o f  tbe  
co m m iss io n  before any changes 
were made to his business.

In other business the co u h cil:
• Awarded a construction b id  to 

Soldotna-based  G & S  C o n s tru c­
tion lo  build the Kenai B icen te n ­
nial V isitors and Cultural Center

for $1,362 million.
• A p p r o v e d  tra n s fe r r in g  

$244 ,000  money from the c ity 's  
general fund Into the c i ty ’s A ir ­
port Land  System.

• Approved supporting tiie bor- 
oughw ide upgrade o f  U k? present 
911 em ergency serv ice  n u m b e r 
and tiie borough’s funding request 
as a ca p ita l im p ro v e m e n t p r o ­
gram.

Kenai Peninsula Borough

Recycling Programs N Y E  CENTER



K e n n e t h  J .  G a y l o r d  
p .  0 .  B o x  1 0 0 2 6 2  
A n c h o r a g e ,  A l a s k a  9 9 5 1 0 - 0 2 6 2  
A p r i l  2 2 ,  1 9 9 1

R e p r e s e n t a t i v e  T e r r y  M a r t i n  
R m . 6 0 0 ,  C a p i t o l  
P .  0 .  B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  M a r t i n :

Upon re-reading ay letter of 4-19. I noticed some errors. 
Please substitute this page for the first page of that letter.

I n  :ny  o p i n i o n  i t  i s  i n  t h e  i n t e r e s t  o f  t h e  p e o p l e  o f  A l a s k a  t o  
c o n t i n u e  t o  h a v e  T e s o r o  o p e r a t e  t h e i r  r e f i n e r y  l o c a t e d  o n  t h e  K e n a i  
P e n i n s u l a  a s  t h e y  p r o d u c e  a  l o t  o f  p r o d u c t s  u s e d  i n  A l a s k a  a n d  
e m p l o y  s e v e r a l  h u n d r e d  p e o p l e  i n  A l a s k a .  I t  i s  m y  u n d e r s t a n d i n g  
t h a t  T e s o r o ' s  s u p p l y  o f  n o r t h  s l o p e  c r u d e  m a y  b e  c u r t a i l e d  b y  
A l y e s k a  d u e  t h e i r  a o n c e r n  a b o u t  b e i n g  h e l d  l i a b l e  f o r  s i m p l e  
n e g l i g e n c e  c l a i m s  a s  a  r e s p o n s e  c o n t r a c t o r .

I  a m  w r i t i n g  t o  e x p r e s s  m y  o p i n i o n  a b o u t  I t  i s  m y
u n d e r s t a n d i n g  t h a t  a  h e a r i n g  w i l l  b e  h e l d  A p r i l  2 3 ,  1 9 9 1  i n  t h e
H o u s e  J u d i c i a r y  C o m m i t t e e ,  o f  w h i c h  y o u  a r e  a  m e m b e r ,  t o  c o n s i d e r  
t h e  b i l l *  A s  t h i s  b i l l  w o u l d  p r o v i d e  s o m e  i m m u n i t y  a s  l o n g  a s  t h e  
r e s p o n s e  p r o v i d e r  d o e s  n o t  s u b s t a n t i a l l y  v a r y  f r o m  t h e  t e r m s  o f  
t h e i r  c o n t i n g e n c y  p l a n ,  I  b e l i e v e  t h e  i t  s h o u l d  b e  a p p r o v e d .  
P a s s i n g  t h e  b i l l  s h o u l d  s a t i s f y  A l y e s k a ' s  l a w y e r s  a n d  s t i l l  p r o v i d e  
t h e  c l e a n u p  r e s p o n s e  n e c e s s a r y  t o  r e s p o n d  p r o m p t l y  t o  a n y  o i l  
s p i l l *

I n  c l o s i n g  I  w o u l d  l i k e  t o  p o i n t  o u t  t h a t  a  c a t a s t r o p h i c  s p i l l  
f r o m  T e s o r o ' s  c o n t r a o t e d  s h i p  t h e  O v e r s e a s  W a s h i n g t o n  i s  u n l i k e l y  
d u e  t o  t h e  f o l l o w i n g :

a .  T h e  s i z e  o f  t h e  c a r g o ;

b .  T h e  f a c t  t h a t  T e s o r o ' s  v e s s e l  1 b  h y d r o s t a t i c a l l y  l o a d e d ;

c .  T h e  f a c t  t h a t  T e s o r o ' s  v e s s e l  i s  d o u b l e  b o t t o m e d ;

d .  T h e  v e s s e l  o p e r a t e s  w i t h  a d d i t i o n a l  w a t c h  c r e w ;

e .  T h e  v e s s e l  u s e s  s t a t e  o f  t h e  a r t  s a t e l l i t e  n a v i g a t i o n  
s y s t e m s .

A l y e s k a ' s  o b l i g a t i o n  i s  f o r  t h e  i n i t i a l  r e s p o n s e  ( m i n i m u m  o f  
7 2  h o u r s )  a n d  d u e  t o  T e s o r o ' s  c a r g o  s i z e ,  A l y e B k a  h a s  1 / 6  o f  t h e  
o i l  r e m o v a l  r e s p o n s i b i l i t y  d u r i n g  t h i s  i n i t i a l  p e r i o d  a s  r e q u i r e d  
f o r  v e s s e l s  w i t h  o v e r  5 0 0 , 0 0 0  b b l s .  o i l ,  a r e  u s e d  m y  A l y e s k a ' s  
o w n e r  c o m p a n i e s .



O ff ic ia l  Business

Alaska State Legislature
HOUSE OF REPRESENTATIVES

Special Committee on Oil and Gas 
Bill Hudson - Chairman P .O .  B o x  V  

S ta te  C a p ito l 
Ju n e a u , A la s k a  99811

A p r i l  2 4 ,  1 9 9 1

T o :  H o u s e  J u d i c i a r y  M e m b e r s

F r o m :  R e p r e s e n t a t i v e  B i l l  H u d s o n
C h a i r m a n ,  H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s

R e :  C S H B  1 9 6 ( J u d )

I S S U E  D E F I N I T I O N

A t  t h e  b e g i n n i n g  o f  t h i s  s e s s i o n  T e s o r o  a n d  C o n o c o  c a m e  t o  m e  w i t h  
a  p r o b l e m  t h e y  w e r e  e x p e r i e n c i n g  w h i c h  t h r e a t e n s  t h e  v e r y  e x i s t e n c e  
o f  t h e i r  r e s p e c t i v e  c o m p a n i e s  w h i c h  i n  t u r n s  t h r e a t e n s  t h e  r o y a l t y  
s h a r e  o f  t h e  s t a t e  o f  A l a s k a  f o r  M i l n e  P o i n t  o i l  a n d  m o s t  
i m p o r t a n t l y  t h e  j o b s  o f  o v e r  5 0 0  A l a s k a n s  i n  t h e  K e n a i  P e n i n s u l a .  
A s  t h e  C h a i r m a n  o f  t h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s ,  I  
f e l t  t h i s  w a s  a n  a p p r o p r i a t e  a r e a  o f  c o n c e r n  f o r  t h e  c o m m i t t e e  a n d  
l e g i s l a t i o n  w a s  l a t e r  i n t r o d u c e d  i n  a n  a t t e m p t  t o  f i n d  a  r e s o l u t i o n  
t o  t h e  p r o b l e m .  S e v e r a l  h e a r i n g s  h a v e  b e e n  h e l d  a n d  a s  i s  o f t e n  
t h e  c a s e  i n  t h e  f o r m u l a t i o n  o f  p u b l i c  p o l i c y ,  t h i s  l e g i s l a t i o n  h a s  
b e e n  s u b s t a n t i a l l y  m o d i f i e d .

S i m p l y  p u t ,  u n d e r  c u r r e n t  l a w  o i l  s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r s  
( R A C )   ̂ i n  A l a s k a  a r e  e x p e r i e n c i n g  a  s e v e r e  l e g a l  p r o b l e m :  

s p e c i f i c a l l y  a  R A C  c o u l d  b e  s u e d  f o r  i t s  a c t i o n s  t a k e n  t o  c l e a n  u p  
a n  o i l  s p i l l ,  d e s p i t e  t h e  f a c t  t h a t  t h e  R A C  d i d  n o t  h a v e  a n y  
i n v o l v e m e n t  i n  s p i l l i n g  t h e  o i l .  F u r t h e r m o r e ,  a  R A C  c o u l d  b e  h e l d  
s t r i c t l y  l i a b l e  f o r  c l e a n u p  d a m a g e s  f o r  a  s p i l l  w h i c h  t h e y  d i d  n o t  
c a u s e  —  a  d a n g e r o u s  s t a n d a r d  t o  h o l d  s o m e o n e  r e s p o n d i n g  i n  a  
c r i s i s  a t m o s p h e r e  t o .

I n  r e s p o n s e  t o  t h i s  s i t u a t i o n ,  s o m e  R A C s  h a v e  s o u g h t  t o  p r o t e c t  
t h e m s e l v e s  f r o m  p o s s i b l e  l a w s u i t s  b y  r e q u i r i n g  t h a t  t h o s e  c o m p a n i e s  
c o n t r a c t i n g  w i t h  t h e m  f o r  c l e a n  u p  s e r v i c e s  b e  - a b l e  t o  m e e t  
s t a n d a r d s  o f  f i n a n c i a l  r e s p o n s i b i l i t y .  I n  t h e  c a s e  o f  T e s o r o  a n d  
C o n o c o ,  t h e y  m u s t  p r o v i d e  $  1  b i l l i o n  d o l l a r s  i n  d i r e c t  a c t i o n  
i n s u r a n c e  b e f o r e  A l y e s k a ,  t h e  R A C  f o r  P W S ,  w i l l  g u a r a n t e e  c l e a n u p  
s e r v i c e s  f o r  t a n k e r s  u n d e r  c o n t r a c t  t o  t h e s e  c o m p a n i e s .

T e s o r o  a n d  C o n o c o  a r e  u n a b l e  t o  o b t a i n  t h e  $  1  b i l l i o n  d o l l a r s  i n  
f i n a n c i a l  r e s p o n s i b i l i t y  a n d  u n l e s s  t h e  l e g i s l a t u r e  a c t s  t h i s  
s e s s i o n  a r e  i n  d a n g e r  o f  g o i n g  u n d e r .



A l t h o u g h  t h i s  m a t t e r  w i l l  i n  a l l  l i k e l i h o o d  e v e n t u a l l y  b e  s o l v e d  
i n  c o u r t ,  t h e  l e g i s l a t u r e ,  t h r o u g h  p a s s a g e  o f  C S H B  1 9 6  ( J U D )  c a n  
r e m o v e  a n y  l e g i t i m a t e  r e a s o n  f o r  a  R A C ' s  e x c e s s i v e  i n s u r a n c e  
r e q u i r e m e n t s .

T w o  c o m p a n i e s  h a v e  a l r e a d y  w i t h d r a w n  f r o m  t h e  T A P s  t a n k e r  t r a d e  a s  
a  r e s u l t  o f  A l y e s k a ' s  p r o v i s i o n s .  T h i s  i s  a  c r i t i c a l  s i t u a t i o n  
r e q u i r i n g  i m m e d i a t e  a t t e n t i o n .

T h e  U n i t e d  S t a t e s  C o n g r e s s ,  C a l i f o r n i a ,  W a s h i n g t o n ,  H a w a i i ,  
F l o r i d a ,  T e x a s ,  V i r g i n i a ,  D e l a w a r e ,  M i s s i s s i p p i  a n d  G e o r g i a  h a v e  
l i m i t e d  o i l  s p i l l  c l e a n  u p  c o n t r a c t o r s  t o  a  g r o s s  n e g l i g e n c e  
s t a n d a r d .  T h i s  i s  a  n a t i o n a l l y  r e c o g n i z e d  p r o b l e m .  W h a t  C S H B  1 9 6  
( J U D )  p r o p o s e s  t o  d o  i s  t o  s h i f t ,  n o t  r e d u c e , f o r  1 5  d a y s ,  t h e  

l i a b i l i t y  f o r  a c t s  o f  s i m p l e  n e g l i g e n c e  d u r i n g  a n  o i l  s p i l l  c l e a n u p  
f r o m  t h e  R A C  t o  t h e  p a r t y  r e s p o n s i b l e  f o r  t h e  s p i l l  s o  l o n g  a s  t h e  
R A C ' s  a c t  o r  o m i s s i o n  i s  n o t  c o n t r a r y  t o  t h e  o r d e r s  o f  t h e  s t a t e  
o r  f e d e r a l  o n  s c e n e  c o o r d i n a t o r  o r  s u b s t a n t i a l l y  d e v i a t e s  f r o m  t h e  
o i l  s p i l l  c o n t i n g e n c y  p l a n .  T h i s  c h a n g e  w i l l  k e e p  A l a s k a ' s  
l i a b i l i t y  l a w  a s  s t r o n g  a s  a n y  i n  t h e  n a t i o n .

P a s s a g e  o f  t h i s  l e g i s l a t i o n  h e l p s  T e s o r o  a n d  C o n o c o  b y  r e m o v i n g  
a n y  l e g i t i m a t e  j u s t i f i c a t i o n  f o r  t h e  $  1  b i l l i o n  f i n a n c i a l
r e s p o n s i b i l i t y  t h a t  A l y e s k a  i s  r e q u i r i n g .  A l y e s k a  i s  n o t  
s u p p o r t i n g  t h i s  l e g i s l a t i o n ;  d e s p i t e  t h a t  f a c t  t h a t  t h i s  b i l l  g i v e s  
A l y e s k a  t h e  f e d e r a l  s t a n d a r d  i t  s e e k s  w i t h  t h e  o n e  e x c e p t i o n  b e i n g  
t h a t  a  R A C  l o s e s  t h e  f e d e r a l  s t a n d a r d  o f  g r o s s  n e g l i g e n c e  i f  i t  
s u b s t a n t i a l l y  d e v i a t e s  f r o m  t h e  c o n t i n g e n c y  p l a n .  A l y e s k a  h a s  n o  
d i r e c t  e c o n o m i c  i n t e r e s t  i n  s e e i n g  t h i s  p r o b l e m  s o l v e d  t h i s  y e a r  -  
-  i t  i s  T e s o r o ,  C o n o c o  a n d  o t h e r s  t h a t  w i l l  p a y  t h e  p r i c e  o f  o u r  
i n a c t i o n .  A l y e s k a  h a s  s t a t e d  t h a t  i t  w i l l  n o t  c o n t i n u e  a  r e s p o n s e  
s e r v i c e s  a g r e e m e n t  b e y o n d  J u n e  3 0 ,  1 9 9 1  a b s e n t  s o m e  c h a n g e  i n  t h e  
c u r r e n t  s i t u a t i o n .

C S H B  1 9 6  ( J U D )  w i l l  d i r e c t l y  h e l p  b o t h  T e s o r o  a n d  C o n o c o  a n d  b o t h  
c o m p a n i e s  h a v e  s t r o n g l y  u r g e d  i t s  i m m e d i a t e  p a s s a g e .  T h i s  
l e g i s l a t i o n  w i l l  a l s o  h e l p  o t h e r  R A C s  t h r o u g h o u t  t h e  s t a t e ,  f o r  
e x a m p l e  C I S P R I  i n  C o o k  I n l e t .  D u r i n g  t h e  l a s t  l e g i s l a t u r e ,  
l e g i s l a t i o n  w a s  p a s s e d  r e q u i r i n g  s u b s t a n t i a l  i m p r o v e m e n t s  i n  
c o n t i n g e n c y  p l a n n i n g ,  w h i c h  o f t e n  i n c l u d e s  t h e  u s e  o f  c o o p e r a t i v e s  
o r  c o n t r a c t s  f o r  c l e a n u p  s e r v i c e s .  S h i p p e r s  i n  C o o k  I n l e t  h a v e  
d e m o n s t r a t e d  a  r e l u c t a n c e  t o  j o i n  C I S P R I  b e c a u s e  o f  t h e i r  p o s s i b l e  
e x p o s u r e  t o  l i a b i l i t i e s  i n  r e s p o n d i n g  t o  s p i l l s  t h a t  a r e  n o t  t h e i r  
o w n .  P a s s a g e  o f  C S H B  1 9 6  ( J U D )  w i l l  s p e c i f i c a l l y  a d d r e s s  t h a t  
c o n c e r n .

I  u r g e  y o u  t o  c a r e f u l l y  c o n s i d e r  t h i s  l e g i s l a t i o n  a n d  h o p e  y o u  w i l l  
j o i n  w i t h  m e  i n  e n d o r s i n g  i t s  s w i f t  p a s s a g e .
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CS FO R HOUSE B IL L  NO. 196 (JU D ICIA RY)

IN THE LEGISLATU RE OF THE STATE OF ALASKA  

SEVENTEENTH LEGISLATURE - FIRST SESSION

B Y  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E

O ffered:
Referred:

S p o n s o rs ): H O U S E  S P E C I A L  C O M M I T T E E  O N  O I L  A N D  G A S

A B ILL

FO R AN ACT EN TITLED

"An Act limiting civil liability for acts or omissions of an oil spill response action

contractor and establishing strict liability on responsible parties for certain acts or

omissions of a response action contractor; amending the definitions of ‘response action’ and

‘response action contractor’; relating to a report by the Citizens Oversight Council on Oil

and Other Hazardous Substances; providing for the repeal of changes made by this Act

in one year; and providing for an effective date."

B E IT  ENACTED BY TH E LE G ISLA T U R E  OF TH E STATE O F A LA SKA :

* Section 1. AS 46.03.822(a) is amended to read:
(a) Notwithstanding any oth~r provision or rule of law and subject only to the defenses 

set out in (b) of this section and the exception set out in (i) of this section, the following persons 

are strictly liable, joindy and severally, for damages [TO PERSONS OR PROPERTY, 

W HETHER PUBLIC OR PRIVATE, INCLUDING DAMAGE TO TH E NATURAL

RESOURCES OF THE STA TE OR A MUNICIPALITY,] and for the costs of response,
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1 containment, removal, or remedial action incurred by the state or a municipality, resulting from

2 an unpermitted release of a hazardous substance or, with respect to response costs, the substantial

3 threat of an unpemitted release of a hazardous substance:

4 (1) the owner of, and the person having control over, the hazardous substance at

5 the time of the release or threatened release; this paragraph does not apply to a consumer product

6 in consumer use;

7 (2) the owner and the operator of a vessel or facility, from which there ;s a

8 release, or a threatened release that causes the incurrence of response costs, of a hazardous

9 substance;
10 (3) any person who at the time of disposal of any hazardous substance owned or

11 operated any facility or vessel at which the hazardous substances were disposed of, from which

12 there is a release, or a threatened release that causes the incurrence of response costs, of a

13 hazardous substance;
14 (4) any person who by contract, agreement, or otherwise arranged for disposal or

15 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

16 substances owned or possessed by the person, other than domestic sewage, or by any other party

17 or entity, at any facility or vessel owned or operated by another party or entity and containing

18 hazardous substances, from which there is a release, or a threatened release that causes the

19 incurrence of response costs, of a hazardous substance;
20 (5) any person who accepts or accepted any hazardous substances, other than

21 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

22 from which there is a release, or a threatened release that causes the incurrence of response costs,

23 of a hazardous substance.

24 * Sec. 2. AS 46.03.822(a) is repealed and reenacted to read:
25 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

26 set out in (b) of this section and the exception set out in (i) of this section, the following persons

27 are strictly liable, jointly and severally, for damages to persons or property, whether public or

28 private, including damage to the natural resources of the state or a municipality, and for the costs

29 of response, containment, removal, or remedial action incurred by the state or a municipality,

30 resulting from an unpemiitted release of a hazardous substance or, with respect to response costs,

31 the substantial threat of an unpermitted release of a hazardous substance:
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1 (1) the owner of, and the person having control over, the hazardous substance at

2 the time of the release or threatened release; this paragraph does not apply to a consumer product

3 in consumer use;
4 (2) the owner and the operator of a vessel or facility, from which there is a

5 release, or a threatened release that causes the incurrence of response costs, of a hazardous

6 substance;
7 (3) any person who at the time of disposal of any hazardous substance owned or

8 operated any facility or vessel at which the hazardous substances were disposed of, from which

9 there is a release, or a threatened release that causes the incurrence of response costs, of a

10 hazardous substance;
11 (4) any person who by contract, agreement, or otherwise arranged for disposal or

12 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

13 substances owned or possessed by the person, other than domestic sewage, or by any other party

14 or entity, at any facility or vessel owned or operated by another party or entity and containing

15 hazardous substances, from which there is a release, or a threatened release that causes the

16 incurrence of response costs, of a hazardous substance;

1 7  (5) any person who accepts or accepted any hazardous substances, other than

18 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

19 from which there is a release, or a threatened release that causes the incurrence of response costs,

20 of a hazardous substance.

21 * Sec. 3. AS 46.03.822 is amended by adding a new subsection to read:

22 (k) In this section, "damages" include damage to persons or to public or private property,

23 damage to the natural resources of the state or a municipality, and damage caused by acts or

24 omissions of a response action contractor for which the response action contractor is not liable

25 under AS 46.03.823 or 46.03.825.

26 * Sec. 4. AS 46.03.823(a) is amended to read:

27 (a) A person who is a response action contractor with respect to a release or threatened

28 release of a hazardous substance other than oil whose acts or omissions are not contrary to a

29 response plan or order by a state or federal agency having jurisdiction over the release or

30 threatened release is not civilly liable for injuries, costs, damages, expenses, or other liability that

31 results from the release or threatened release unless the release or threatened release is caused

WORK DRAFT WORK DRAFT WORK DRAFT
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1 by an act or omission of the response action contractor that is negligent or grossly negligent or

2 constitutes intentional misconduct. To show negligence by a response action contractor, a

3 claimant must show that the acts or omissions of the contractor under the response action contract

4 were not in accordance with generally accepted professional standards and practices at the time

5 the response action services were performed.

6 * Sec. 5. AS 46.03.823(a) is repealed and reenacted to read:

7 (a) A person who is a response action contractor with respect to a release or threatened

8 release of a hazardous substance whose acts or omissions are not contrary to a response plan or

9 order by a state or federal agency having jurisdiction over the release or threatened release is not

10 civilly liable for injuries, costs, damages, expenses, or other liability that results from the release

11 or threatened release unless the release or threatened release is caused by an act or omission of

12 the response action contractor that is negligent or grossly negligent or constitutes intentional

13 misconduct. To show negligence by a response action contractor, a claimant must show that the

14 acts or omissions of the contractor under the response action contract were not in accordance

15 with generally accepted professional standards and practices at the time the response action

16 services were performed.

17 * Sec. 6. AS 46.03.823(g) is repealed and reenacted to read:

18 (g) In this section, "response action" means an action taken in connection with the

19 mitigation or cleanup of a release or threatened release of a hazardous substance other than oil,

20 including investigation, evaluation, plan development, mapping and surveying, engineering,

21 design and construction, removal, and equipment provision.

22 * Sec. 7. AS 46.03.823(g) is repealed and reenacted to read:

23 (g) In this section,
24 .(1) "response action" means an action taken in connection with the mitigation or

25 cleanup of a hazardous substance release or threatened release, including investigation, evaluation,

26 plan development, mapping and surveying, engineering, design and construction, removal, and

27 equipment provision;

28 (2) "response action contract" means a written contract or agreement to provide

29 response action with respect to a release or threatened release of a hazardous substance, entered

30 into by a person with

31 (A) the department;
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1 (B) another person who has entered into an agreement with the department

2 that provides for response action subject to the department’s oversight and control;

3 (C) a federal agency with jurisdiction over the release or threatened

4 release; or

5 (D) another person potentially liable for the release or threatened release

6 under state or federal law;

7 (3) "response action contractor" means

8 (A) a person who enters into a response action contract with respect to a

9 release or threatened release of a hazardous substance and who is carrying out the

10 contract, including a cooperative organ'* - .on formed to maintain and supply response

11 equipment and materials that enters into a response action contract relating to a release

12 or threatened release; and

13 (B) a person who is retained or hired by and is under the control of a

14 person described in (A) of this paragraph to provide services related to the response

15 action contract.

16 * Sec. 8. AS 46.03 is amended by adding a new section to read:

17 Sec. 46.03.825. OIL SP ILL RESPONSE ACTION CONTRACTORS, (a) A person who

18 is a response action contractor with respect to a release or threatened release of oil whose act or

19 omission is not contrary to an order of the federal or state on-scene coordinator is not civilly

20 liable for injuries, costs, damages, expenses, or other liability that results from the release or

21 threatened release, or from the response action contractor’s act or omission in response to the

22 release or threatened release, unless the person bringing a claim against the response action

23 contractor proves by a preponderance of the evidence that

24 (1) the response action contractor would have been liable for the initial release

25 or threatened release under AS 46.03.822 even if that contractor had not carried out a response

26 action;

27 (2) the response action contractor acted with gross negligence or intentional

28 misconduct; or

29 (3) the response action contractor, without approval by the federal or state on-

30 scene coordinator, substantially deviated from an oil spill contingency plan previously approved

31 under AS 46.04.030, and the plan was either prepared by that contractor for a party responsible
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1 for the release under AS 46.03.822 or that contractor previously agreed to comply with the terms

2 of that plan under a contract with parties responsible for the release under AS 46.03.822.

3 (b) The limitation on liability contained in (a) of this section does not apply to

4 (1) an action for personal injury or death;

5 (2) an action for damages to tangible personal property not caused by oil; or

6 (3) an act or omission that occurs more than 15 days after the release.

7 (c) If the liability of an oil spill response action contractor is not limited under (a) of this

8 section or if the provisions of (a) of this section do not apply because of (b) of this section, the

9 oil spill response action contractor is not civilly liable for injuries, costs, damages, expenses, or

10 other liability that results from the response action contractor’s act or omission with respect to

11 a release or threatened release of oil unless the act or omission of the oil spill response action

12 contractor is negligent, grossly negligent, or constitutes intentional misconduct This subsection

13 does not apply to an oil spill response action contractor who would have been liable for the

14 initial release or threatened release of oil under AS 46.03.822 even if that contractor had not

15 carried out a response action.
16 (d) In this section, "response action" means an action taken to respond to a release or

17 threatened release of oil, including but not limited to mitigation, cleanup, or removal of a release

18 or threatened release of oil.

19 * Sec. 9. AS 46.03.826 is amended by adding new paragraphs to read:

20 (14) "response action contract" means a written contract or agreement to provide

21 response action with respect to a release or threatened release of a hazardous substance entered

22 into by a person with

23 (A) the department;

24 (B) another person who has entered into an agreement with the department

25 that provides for response action subject to the department’s oversight and control;

26 (Q a federal agency with jurisdiction over the release or threatened

27 release; or
28 (D) another person potentially liable for the release or threatened release

29 under state or federal law;

30 (15) "response action contractor" means

31 (A) a person who enters into a response action contract with respect to a
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1 release or threatened release of a hazardous substance and who is carrying out the 

contract, including a cooperadve organization formed to maintain and supply response 

equipment and materials that enters into a response action contract relating to a release 

or threatened release;

5 (B) a person who is retained or hired by and is under the control of a

7

6 person described in (A) of this paragraph to provide services related to the response 

action contract; and

8 (C) a person who acts as a volunteer and is engaged in a response action.

9 * Sec. 10. AS 46.03.822(k), 46.03.825, 46.03.826(14), and 46.03.826(15) are repealed.

10 * Sec. 11. REPORT. The Citizens Oversight Council on Oil and Other Hazardous Substances

11 (AS 24.20.600) shall review the entire subject of response action contractor civil liability and the status

12 of oil spill contingency plan holders. The review of both subjects shall be completed and a report

13 submitted to the legislature before January 15, 1992. The report must address whether further

14 modifications are necessary to state laws on response action contractor civil liability, and include an

15 analysis of whether the present state laws that require shippers and owners to hold contingency plans

16 and that enable shippers and owners to contract with response action contractors to carry out contingency

17 plans are adequate to protect the public in the event of an oil spill.

18 * Sec. 12. Sections 2, 5, 7, and 110 of this Act take effect July 1, 1992.

19 * Sec. 13. Sections 1,3,4, 6, 8,9, and 11 of this Act take effect immediately under AS 01.10.070(c).
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SECTION-BY-SECTION ANALYSIS OF CSHB 196 fJUDICIARY)

T h e  1 3  s e c t i o n s  o f  C S H B  1 9 6  ( J u d i c i a r y )  f a l l  i n t o  t h r e e  

c a t e g o r i e s :

1 .  S u b s t a n t i v e  s e c t i o n s : t h a t  i s ,  t h o s e  s e c t i o n s  t h a t  e i t h e r  

d e f i n e  t h e  l i a b i l i t y  o f  o i l  s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r s  

( R A C s )  o r  t r a n s f e r  t h a t  l i a b i l i t y  t o  t h e  s p i l l e r ;

2 .  c o n f o r m i n g  a m e n d m e n t s  t o  e x i s t i n g  l a w ;  a n d

3 .  s e c t i o n s  w h i c h  m e r e l y  s e t  o u t  e x i s t i n g  l a w  —  w h i c h  w i l l

b e  " r e s t o r e d "  a f t e r  t h i s  l e g i s l a t i o n  s u n s e t s .

1 .  T h e  S u b s t a n t i v e  S e c t i o n s :

S e c t i o n  8 . T h i s  i s  t h e  m o s t  s i g n i f i c a n t  s e c t i o n  o f  t h e  b i l l .  

I t  p r o v i d e s  t h a t  o i l  s p i l l  R A C s  a r e  r e s p o n s i b l e  f o r  d a m a g e s  c a u s e d  

b y  t h e i r  c l e a n u p  a c t i v i t i e s  i f  t h e y  w e r e  g r o s s l y  n e g l i g e n t  o r  a c t e d  

w i t h  i n t e n t i o n a l  m i s c o n d u c t .  T h i s  l i m i t e d  l i a b i l i t y ,  h o w e v e r ,  

a p p l i e s  o n l y  d u r i n g  t h e  f i r s t  1 5  d a y s  f o l l o w i n g  t h e  s p i l l ,  a n d  o n l y  

i f  t h e  o i l  s p i l l  R A C  w a s  n o t  r e s p o n s i b l e  f o r  t h e  s p i l l  i t s e l f .  N o r  

i s  t h e  o i l  s p i l l  R A C ' s  l i a b i l i t y  l i m i t e d  i f  i t  s u b s t a n t i a l l y  

d e v i a t e s  f r o m  a n  a p p r o v e d  o i l  s p i l l  c o n t i n g e n c y  p l a n  t h a t  w a s  

e i t h e r  p r e p a r e d  b y  t h a t  R A C ,  o r  w h i c h  t h e  R A C  a g r e e d  t o  f o l l o w  i n  

a  c l e a n u p  c o n t r a c t  w i t h  t h e  s p i l l e r .

S u b s e c t i o n  ( b )  p r o v i d e s ,  i n  a d d i t i o n ,  t h a t  l i m i t e d  l i a b i l i t y  

d o e s  n o t  a p p l y  t o  a c t i o n s  f o r  p e r s o n a l  i n j u r y  o r  d e a t h ,  o r  f o r

a c t i o n s  f o r  d a m a g e s  t o  t a n g i b l e  p e r s o n a l  p r o p e r t y  n o t  c a u s e d  b y  t h e

o i l .

S u b s e c t i o n  ( c )  p r o v i d e s  t h a t  i f ,  f o r  a n y  o f  t h e  r e a s o n s  s t a t e d  

a b o v e ,  t h e  o i l  s p i l l  R A C ' s  l i a b i l i t y  i s  n o t  l i m i t e d  t o  " g r o s s



n e g l i g e n c e , "  t h e  i n j u r e d  p a r t y  w i l l  h a v e  t o  p r o v e  s i m p l e  n e g l i g e n c e  

i n  o r d e r  t o  h o l d  t h e  o i l  s p i l l  R A C  l i a b l e .  H o w e v e r ,  i f  t h e  o i l  

s p i l l  R A C  a l s o  c a u s e d  t h e  s p i l l ,  t h e  R A C  w i l l  s t i l l  b e  s t r i c t l y  

l i a b l e .

S u b s e c t i o n  ( d )  l i m i t s  t h o s e  " r e s p o n s e  a c t i o n s "  f o r  w h i c h  

l i a b i l i t y  i s  l i m i t e d  o n l y  t o  a c t i v i t i e s  u n d e r t a k e n  i n  r e s p o n s e  t o  

a n  a c t u a l  o r  i m m i n e n t l y  t h r e a t e n e d  s p i l l .

S e c t i o n  3 . T h i s  s e c t i o n  p r o v i d e s  t h a t ,  i f  a n  o i l  s p i l l  R A C ' s  

l i a b i l i t y  i s  l i m i t e d  u n d e r  S e c t i o n  8 ,  t h e  s p i l l e r  i s  s t r i c t l y  

l i a b l e  f o r  t h o s e  d a m a g e s .

S e c t i o n  9 . T h i s  s e c t i o n  s e t s  o u t  t h e  t y p e  o f  p e o p l e  w h o  a r e  

c o v e r e d  b y  t h e  l i m i t a t i o n  o f  l i a b i l i t y  i n  S e c t i o n  8 .  I t  u s e s  

e x i s t i n g  l a w ' s  d e f i n i t i o n s  o f  " r e s p o n s e  a c t i o n  c o n t r a c t "  a n d  

" r e s p o n s e  a c t i o n  c o n t r a c t o r s , "  w i t h  o n e  i m p o r t a n t  a d d i t i o n  —  

v o l u n t e e r s  a r e  n o w  c o v e r e d  b y  t h e  l i m i t a t i o n  o f  l i a b i l i t y .  S e e  p .  

7 ,  1 .  8 .

S e c t i o n  1 1 . T h i s  s e c t i o n  p r o v i d e s  t h a t  t h e  C i t i z e n s '  

O v e r s i g h t  C o u n c i l  o n  O i l  a n d  H a z a r d o u s  S u b s t a n c e s  w i l l  p r e p a r e  a n d  

s u b m i t  a  r e p o r t  t o  t h e  l e g i s l a t u r e  o y  J a n u a r y  1 5 ,  1 9 9 2  o n  t h e

l i a b i l i t y  i s s u e s  c o v e r e d  b y  t h i s  b i l l .  S i n c e  t h i s  l e g i s l a t i o n  w i l l  

" s u n s e t "  o n  J u l y  1 ,  1 9 9 2  ( s e e  b e l o w ) ,  t h e  r e p o r t  i s  i n t e n d e d  t o  a i d  

t h e  l e g i s l a t u r e  i n  c o n s i d e r i n g  t h i s  i s s u e  n e x t  y e a r .

2 .  T h e  C o n f o r m i n g  A m e n d m e n t s .

S e c t i o n  1 . S e c t i o n  3 . a s  w e  h a v e  s e e n ,  t r a n s f e r s  c e r t a i n  

l i a b i l i t i e s  f r o m  t h e  o i l  s p i l l  R A C  t o  t h e  s p i l l e r .  I t  d o e s  s o  b y  

a d d i n g  a  d e f i n i t i o n  o f  " d a m a g e s "  f o r  w h i c h  t h e  s p i l l e r  i s



r e s p o n s i b l e  t o  A l a s k a ' s  b a s i c  s t r i c t  l i a b i l i t y  l a w  ( A S  4 6 . 0 3 . 8 2 2 ) .  

S i n c e  S e c t i o n  3 n o w  s e t s  o u t  t h e  d a m a g e s  f o r  w h i c h  t h e  s p i l l e r  i s  

l i a b l e ,  t h e r e  i s  n o  l o n g e r  a n y  n e e d  t o  r e p e a t  t h e  n o w - r e d u n d a n t  

l i s t  i n  S e c t i o n  3 2 2 ( a ) .  S e c t i o n  1  t h e r e f o r e  d e l e t e s  t h i s  n o w -  

s u r p l u s  l a n g u a g e  ( p .  1 ,  I s .  1 1 - 1 3 ) ;  o t h e r w i s e ,  i t  m a k e s  n o  c h a n g e  

i n  t h e  l i a b i l i t y  s t a t u t e .  E x c e p t  f o r  t h e  b r a c k e t e d  a n d  c a p i t a l i z e d  

l a n g u a g e  o n  p a g e  1 ,  a l l  o f  S e c t i o n  1  m e r e l y  s e t s  o u t  e x i s t i n g  l a w .

S e c t i o n  4  a n d  S e c t i o n  6 . S e c t i o n  8  c r e a t e s  l i m i t a t i o n s  o n  

l i a b i l i t y  s p e c i f i c  t o  o i l  s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  A S  

4 6 . 0 3 . 8 2 3  i s  a n  e x i s t i n g  l i a b i l i t y  s t a t u t e  d e a l i n g  w i t h  a l l  

h a z a r d o u s  w a s t e  c l e a n u p  c o n t r a c t o r s  ( i n c l u d i n g  o i l  s p i l l  R A C s ) . 

S e c t i o n  4  a n d  S e c t i o n  6 r e m o v e  o i l  s p i l l  R A C s  f r o m  t h e  c o v e r a g e  o f  

S e c t i o n  8 2 3  b y  i n s e r t i n g  t h e  w o r d s  " o t h e r  t h a n  o i l "  o n  p .  3 ,  1 .  2 8  

a n d  p .  4 ,  1 .  1 9 .  E x c e p t  f o r  t h e s e  w o r d s ,  t h e  r e m a i n d e r  o f  t h e s e  

s e c t i o n s  s i m p l y  s e t  o u t  e x i s t i n g  l a w ,  w h i c h  w i l l  s t i l l  b e  

a p p l i c a b l e  t o  p e o p l e  i n v o l v e d  i n  o t h e r  t y p e s  o f  h a z a r d o u s  

s u b s t a n c e s  c l e a n u p .

S e c t i o n  1 3 . T h i s  s e c t i o n  p r o v i d e s  a n  i m m e d i a t e  e f f e c t i v e

d a t e .

3 .  " S u n s e t "  P r o v i s i o n s .

S e c t i o n  1 0  r e p e a l s  t h e  s u b s t a n t i v e  p r o v i s i o n s  o f  t h i s  b i l l ,  

a n d  S e c t i o n  1 2  m a k e s  t h a t  r e p e a l  e f f e c t i v e  J u l y  1 ,  1 9 9 2 .  O n c e  t h e  

n e w  l a w  i s  r e p e a l e d ,  i t  i s  n e c e s s a r y  t o  r e s t o r e  t h e  l a w  a s  i t  

e x i s t s  t o d a y .  S e c t i o n  2 . S e c t i o n  5  a n d  S e c t i o n  7  o f  t h e  b i l l  

a c c o m p l i s h  t h i s  b y  s e t t i n g  o u t  p r e s e n t l y  e x i s t i n g  l a w ,  w h i l e  

S e c t i o n  1 2  t h e n  p r o v i d e s  t h a t  t h e s e  e x i s t i n g  l a w s  w i l l  b e  

" r e s t o r e d "  o n  J u l y  1 ,  1 9 9 2 .
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FURTHER REFERRALS:

ion: 3Date of Committee Action

The HOUSE SPECIA L COMMITTEE ON OIL AND GAS Committee considered:

Resources
Judiciary

Finance

HB 196

HOUSE B ILL NO. 196 LIA B ILITY  OF RESPONSE ACTION CONTRACTORS
"An Act limiting civil liability for acts or omissions of an oil spill response action contractor and establishing 
strict liability on responsible parties for certain acts or omissions of a response action contractor; amending the 
definition of ‘response action’; and providing for an effective date."
RECOMMENDATIONS: Q (  f 1 the same tide
be replaced with___________ rljj I _________________________[ ] a new title
[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations
£><] individual recommendations
( ] additional referral to the_________________________________ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] f is c a l  i m p a c t __________________

(Dtpc) APPROVES PREVIOUS: 

[ ] fiscal note(s)_____

(Depl/Dtle)



7-LS0797NA.1 ^
Ford

03/11/91

OFFERED IN THE HOUSE B Y THE HOUSE SPECIAL COMMITTEE ON O IL AND GAS

TO: HB 196

A M E N D M E N T

Page 1, line 3:

Delete "definition"

Insert "definitions" pi.

Page 1, line 3, following "‘response action’": i;

Insert "and ‘response action contractor’"

Page 5, line 11:

Delete "and"

Page 5, tine 14, following "contract":

Insen and
(C) a person who acts as a volunteer and is engaged in a response action"



7-LS0797\A.2
Ford

03/11/91

OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

TO: HB 196

Page 2, lines 2 1 - 2 3 :

Delete all material and insert:

"(b) It is the purpose of this Act to

(1) define the liability of oil spill response action contractors in light of the crisis 

atmosphere in which they operate, and the uniquely severe consequences to the state of 

inadequate locally available oil spill cleanup capability;

(2) remove the existing deterrent to prompt and sufficient oil spill cleanup in this

state;

(3) place this state on an equal competitive footing with other states in attracting 

oil spill cleanup capability to this state; and

(4) place the liability for good faith response action on the person responsible for 

the spill, rather than the response action contractor."

A M E N D M E N T



OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

TO: HB 196

Page 4, line 10:

Delete "a response plan or"

Insert "an"

Page 4, line 20, following "apply to":

Insert "(1 )"

Page 4, line 21, following "death":

I n s e r t o r

(2) an act or omission contrary to a representation of the response action 

contractor asserting limited liability under (a) of this section, if

(A) the representation was incorporated into a contingency plan approved 

under AS 46.04.030 of a person responsible for the release or threatened release under 

AS 46.03.822; and

(B) the act or omission was the result of gross negligence or intentional 

misrepresentation"

7-LS0797NA.3
Ford

03/11/91

A M E N D M E N T
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D E P T .  O F  E N V IR O M M E N T A L  C O N S E R V A T IO N

OFFICE OF THE COMMISSIONER
P.O. BOX O, JUNEAU, ALASKA 99811-1800

W A L T E R ! .  H I C K E L ,  G O V E R N O R

TELEPHONE 
(907) 465-2600

March 11, 1991

POSITION PAPER 

HB 196

House Bill 196 proposes to shift the liability for simple negligence from an innocent oil 
spill response action contractor (RAC) to the party responsible for the spill so long as 
the RAC’s act or omission is not contrary to a response plan or an order of the 
Federal or State on-scene coordinator.

The Department of Environmental Conservation supports HB 196 for the reasons set 
out in Section One of the Legislation, Findings and Purpose.

John™ Sandor 
Commissioner



FISCAL NOTE

B ILL  NO.

Revision Date: . __________________________  Department Affected: ____________
Title: L i m i t e d  L i a b i l i t y  f o r  o i l  s p i l l  BRU: E n v i r o n m e n t a l  Q u a l i f y

  Component: ____________ SPPM___________

STATE OF ALASKA
1991 LEGISLATIVE SESSION HB 196

r e s p o n s e  a r r i n n  a p n n i - r ^ c n r r

S p o n s o r :
R e q u e s t o r :

H o u s e  O i l  & G a s
H o u s e  O i l  & G a s COMPONENT SERIAL NO. 1

E x p e n d i t u r e s / R e v e n u e s :  ( T h o u s a n d s  o f  D o l l a r s )

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 .0 0 .0 0 . 0 0 .0 0 .0 0 .0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 . 0 0 .0 _ 0 .0 . . 0 .0

CAPITAL I I I I f

REVENUE I

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 0.0 0.0 0.0 .... 0 . 0 o. n .
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 .... 0.0 n.n

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year impact:___________________
ANALYSIS: (Attach a  separate page if necessary.)

Prepared By:  J a n i c e  A d a i r _____________________  ... Phone: 2600
Division:  C o m m i s s i o n e r ' s  O f f i c e     Date:  ^ r c h _ J J ^ J 9 9 1 --------- -
Approved by Commissioner:   i L *  -*■ . ( J l_  h h L ____________________________________
Agency: A -A  £ = - C r ------------------------------------------------  Date: , ..T ( . u  / . J 2 J --------

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
R ev  1 0 /9 0  P a g e  L o < _ L



D IV IS IO N  O F  L E G A L  S E R V IC E S
LEGISLATIVE AFFAIRS AGENCY'

STATE OF ALASKA
P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

M E M O R A N D U M  March 7, 1991

SUBJECT: Response action contractor civil liability - (HB 196)

TO: Representative Bill Hudson

FROM: Michael F. Ford f
Legislative Counsel

The following is a section by section analysis of HB 196:

Section 1 - Findings and Purpose.

Section 2 - Deletes provisions concerning the types of damages for which a person 
will be strictly liable. These provisions are reinserted in section 3.

Section 3 - Adds a definition of "damages." Provides that damages includes acts or 
omissions of a response action contractor for which the response action contractor 
is not liable, under the provisions of AS 46.03.823 or 46.03.825.

Section 4 - Excludes an oil spill response action contractor from the provisions of this 
section.

Section 5 - Provides that an oil spill response action contractor is not liable for 
damages resulting from the release or threatened release of oil, unless the liability 
would exist if the contractor had not responded to the release or threatened release, 
or the contractor acted with gross negligence or intentional misconduct. Also 
provides that in the event of a lawsuit to recover for personal injury or death, this 
section would not apply.

Section 6 - Adds definitions of "response action", "response action contract", and 
"response action contractor."



Representative Bill Hudson
March 7, 1991
Page 2

Section 7 - Repealer. 

Section 8 - Effective date.

M FF:m i

91-047.m ai



S I S

T. 524 ' PUBLIC LAW 191-380-AUG. 18,1990
i

r "(iii) Into or on the waters of the exclusive economic zone; 
• or . 1 ' '» • l . ' / ' :

"(iv) thnt may affect natural resources belonging to, ap- 
f pertaining to, or under the exclusive management author­

ity of the United States. - I • ’ l,a ' 
i "(B) In carrying out this paragraph,-the President may-^ 

"(i) remove or arrange for the removal of a discharge, and 
mitigate or prevent a substantial threat of a discharge,- at 

, ' any time; ’ -  >:
(ii) direct or monitor all Federal, State, and private 

actions to remove a discharge; and • • <•••■
' . “(iii) remove and, if necessary, destroy a vessel discharg­

ing, or threatening to discharge, by. whatever means are
available. •.......................................'4;..............

"(2) Discharge posing substantial, threat to public health 
or welfare.—(A) If a discharge, or a substantial threat of a 
discharge, of oil or a hazardous substance from a vessel, offshore 
facility, or onshore facility is of such a size or character as to be 
a substantial threat to the public health or welfare of the 
United States (including but not limited ta fish, shellfish, wild- 

b  • life, other natural resources, and the public and private beaches
• •'•" ’and shorelines of the United States), the President shall direct

ail Federal, State, and private actions to remove the discharge
• ’ 1 or to mitigate or prevent the threat of the discharge. • *• '

■ • *• “(B) In carrying out this paragraph, the President may, with­
out regard to any other provision of law governing contracting 

•' i procedures or employment of personnel by the Federal Govern- 
mont—  ,• • ’ 1 - * ‘ .*

"(i) remove or arrange for the removal of the discharge,
, or mitigate.or prevent .the substantial threat of the dis-

* charge; and
"(ii) remove and, if necessary, destroy1 a vessel discharg- 

■ ' ing, or threatening to discharge, by whatever means are
\ it A available. v •'•»*   ”

‘ “(3) Actions in accordance with national contingency 
plan.—(A) Each Federal ajgency, State; owner- or operator, or 

-' other person participating in' feffotrts under this subdbction shall 
<act in accordance with the National Contingency--Plan or as. 

directed by the President.
"(B) An owner or operator participating in efforts under this 

subsection shall act in accordance with the National Contin­
gency Plan and the applicable response plan required under 

, subsection (j), or as directed byjhe President.
"(4) Exemption from liability.—(A) A person is not liable‘for 

i removal costs or damages which result from actions taken or 
!. • - omitted to be taken in the course of rendering care,’assistance, 

or advice consistent with the National Contingency Plan !or as 
. otherwise directed by the President. l > • *  \'V 

Jii.ui. "(B) Subparagraph (A) does not apply—; ■ a i l . I ' t  \ 
pi i .. % "(i) to a responsible party; •? •• c •• *> *-i
br.L- ui* "(ii) to a response under the • Comprehensive Environ­
ed  lay' .mental Response, Compensation,’and Liability Actnof 1980 

-«o* ( 4 2  U.S.C. 9o01etseq.); ■ M 1 • i-: t '*i "
“(iii) with respect to personal injury or wrongful death; or 
"(iv) if the person is .grossly!.negligent or engages in

-• • I willfulmisdonduct.' i *,■’<.i i r i ’ •» : *i ri »•••“

O ' l o f ' l  P d \ i .^ ^ n  A d r  £.1

PUBLIC LAW 101r-380—AUG. 18, 1990 104 STAT. 625

ii-ri "(C).A responsible party is liable for any removal costs and 
-■ ii.damages that another person is relieved of under subparagraph 

(A).
"(6) Obugation and liability of owner or operator not 

affected.—Nothing in this subsection affects— \
"(A) the obligation of an owner or operator to respond

-i( ..! immediately to a discharge, or the threat of a discharge, of
t<’ • oil; or

"(B) the liability of a responsible party under the Oil
* Pollution Act of 1990.

"(6) Responsible party defined.—For purposes of thi6  subsec- 
. tion, the term ‘responsible party' has the meaning given that 

term under section 1001 of the Oil Pollution Act of 1990.’’.
(b) National Contingency Plan.—Subsection (d) of section 311 of 

the Federal Water Pollution Control Act (33 U.S.C. 1321(d)) is 
amended to read as follows:

"(d) National Contingency Plan.—
. ’ "(1) Preparation by president.—The President shall prepare 
and publish a National Contingency Plan for removal of oil and 
hazardous substances pursuant to this section, 

i . "(2) Contents.—The National Contingency Plan shall provide 
for efficient, coordinated, and effective action to minimize 

.- - i : damage from oil and hazardous substance discharges, including 
containment, dispersal,, and removal of oil and hazardous sub- 

, i> stances, and shall include, but not be limited to, the following:
., "(A) Assignment of duties and responsibilities among

■>, Federal departments and agencies in coordination with 
•1.; State and local agencies and port authorities including, but 

;-j • • not limited to, water pollution control and conservation and 
trusteeship of natural resources (including conservation of 

-.’I ,. . fish and wildlife). ..
. . j .7 *. v "(B) Identification, procurement, maintenance, and stor­

age of equipment and supplies.
> ti • It "(C) Establishment or designation of Coast Guard strike 
.-i teamB, consisting of—

. . iV i 1 "(i) personnel who shall te  trained, prepared, and
available to provide necessary services to carry out the 

. National Contingency Plan;
"(ii) adequate oil and hazardous substance pollution 

>mi t- if- control equipment and material; and 
. - “(iii) a detailed oil and hazardous substance pollution

I'iajiv T.r?1rw- and prevention plan, including measures to protect j
. . .  ’ fisheries and wildlife. ’
».f,iV; 1 "(D) A system of surveillance and notic:: designed to
. " safeguard against as well as ensure earliest possible notice
I'biSe-sL of discharges of oil and hazardous substances and imminent
• " threats of such discharges to the appropriate State and 
.a b-;qo< Federal agencies.

a’!i|*>i/*(E) Establisliment .of a national center to provide co- 
.fl'iMhta ordination direction for opei.-at ms in cairying out the 
-hilW" fii.'Tlan. , - “  •. ‘\7- v  ■
oVi!aoTK« “(P) Procedures and techniques to be employed in identi- 
-.-'Auiil'Uf.lying, containing, dispersing,, and removing oil and hazard- 
bns R?ir0 us substances. . .
y;d boMb. "(G) A schedule, prepared in cooperation with the States,

•i identifying—
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PACIFIC FISHJIRI2S LEGISLATIVE TASK S'ORCX 
RB80LUTICB

Concerning *011 S p ill  Responder'e Limited Imaunity*

WHSRUAS, I t  i s  in  tne in te re s ts  o f  the c it iz e n s  and 
resources o f  C a lifo rn ia , Oregon. Washington, Alaska, 
and Idaho to  ensure that q u a li f ie d , h igh ly  tra in ed  
o i l  s p i l l  response organ isations are in  p la ce  and 
re idy  to  respond to  o i l  s p i l l s  anywhere along our 
c o a s t lin e s ; and

WIISESA5, the success o f  the modern-day s p i l l  response 
organ ization  depends upon cou n tless  fisherm en/ 
subcon tractors, veterin a ria n s , and other pa rt-tim e 
s p e c ia l is ts  who must he prepared on an emergency 
basis  t o  a ct sw ift ly  and unnesitantly  in  the fa ce  o f  
adverse circumstances and o fte n  with fa r  le s s  than 
complete in fa era tion ; end

VKSKXfcS/ these responders w i l l  be deterred from 
performing elaen-up a c t iv i t ie s  on behalf o f  the 
pernon o r  persona actu a lly  resp on sib le  fo r  the s p i l l  
i f  they are unduly exposed t o  unlim ited l i a b i l i t y  in  
this course o f  th e ir  response a c t iv i t ie s ;

BOS, 5HXROTOTB, BB XV JtSSQLVBD by the P a c if ic  
F isheries Leg/ialAtlva Task Force that the fishermen 
ami other S p il l  responders, who perform under adverse 
conditions t o  the beat o f  th e ir  tra in ed  a b i l i t i e s  and 
fo llow in g  tha d ire c t io n s  o f  recogn ised  s ta te  and 
fed era l a u th o r it ie s , should be a fforded  lim ite d  
inaunlty from law suits a r is in g  as a consequence o f  
th e ir  response a c t iv i t ie s ;  end

BS IT further R ESO LV ED , that the P a c if ic  F ish eries  
L e g is la tiv e  Task Force supports and encourages s ta te  
and fsdera.’i le g is la t io n  which grants any person who 
responds t o  an o i l  s p i l l ,  cauaed by anothur, inununity 
from l i a b i l i t y  froa  a l l  coa ts  and danagea ex cep t in

P. 04

STATE CAPITOL . WMtOXV-ttHM SAl-KAMI:KT0.CAl.ll}0RMA 942JV.0MI . IAII61445*83611
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casss vhare tho respondar aofca with groas n »g lig»n ca  
or  w i l l fu l  mlaoonduct, or causes parsons! in ju ry  o* 
wrongful daathj and

FURTHER BS I t  B2S0LV1D, where lim ita tion s  on immunity 
are granted to responders, i t  ifl important that 
v ictim s ba fu l ly  protected  and compensated fo r  
damages, and tha party resp on sib le  fo r  tha s p i l l  in 
tha f i r s t  instanca sh a ll ba l ia b le  fo r  any damage 
caused by raapondar'a simple neg ligen ce .

COPIES o f  th i*  Resolution s h a ll  be transm itted to  the 
Honorable George Bush/ President o f the United 
S tatesj end Members o f  the United States Senate and 
the House o f  Representatives o f  Alaska, Washington, 
Oregonr C a lifo rn ia , and Idaho*

ADOPTED JU K I I S ,  1 9 9 0 ,
IK SITXA, ALASKA



Alaska State Legislature

Legislative Research Agency

P.O. B o x  Y  

J u n e a u ,  A K  9 9 8 1 1 - 3 1 0 0  

P h o n e :  (907) 1 8 5 - 3 8 9 1  

F ax: (907) 16 3 - 3 3 3 1

F e b ru a ry  26 , 1991

MEMORANDUM

TO: R e p r e s e n t a t iv e  B i l l  Hudson

FROM: G lenn T .  Gray
L e g i s l a t i v e  A n a ly s t

RE: O il  S p i l l  Response C o n tr a c to r  L i a b i l i t y  Laws in  O ther S t a t e s
R e se a rch  R equest 9 1 .1 4 4

You asked abo ut l i a b i l i t y  la w s in  o th e r  s t a t e s  c o n c e rn in g  o i l  s p i l l  re sp o n se  
c o n t r a c t o r s .  S p e c i f i c a l l y ,  you re q u e ste d  in fo rm a t io n  about s t a t e s  w hich have 
l im it e d  l i a b i l i t y  f o r  c o n t r a c t o r s  and t h e i r  re a so n s  f o r  d o in g  i t .  You a ls o  
asked about s t a t e s  th a t  have c o n s id e re d  but r e je c t e d  such  l e g i s l a t i o n .

We c o n ta c te d  s t a f f  a t t o r n e y s ,  re s o u rc e  agency o f f i c i a l s  o r  l e g i s l a t i v e  s t a f f  
in  16 s t a t e s  to  o b ta in  th e  in fo r m a t io n  f o r  t h i s  memorandum. An atte m p t was 
made to  c o n ta c t  more th an  one pe rso n  from  each s t a t e  to  c o n firm  in fo r m a t io n . 
F o r some s t a t e s  i t  was d i f f i c u l t  to  lo c a t e  anyone who had a thorough 
u n d e rs ta n d in g  o f  th e  im p l ic a t io n s  o f  re sp o n se  c o n t r a c t o r  l i a b i l i t y  s t a t u t e s .  
We a ls o  c o n ta c te d  s t a f f  from  s e v e r a l n a t io n a l o r g a n iz a t io n s :  th e  C o a s ta l
S t a t e s  O r g a n iz a t io n ,  th e  N a t io n a l C o n fe re n ce  o f  S t a t e  L e g is la t u r e s ,  and the 
M arine S p i l l  Response C o rp o ra t io n  (M SRC).

T h is  memorandum b e g in s  w ith  backgro un d in fo rm a t io n  about the e f f o r t  to  l i m i t  
th e l i a b i l i t y  o f  re sp o n se  a c t io n  c o n t r a c t o r s .  A b r i e f  d e s c r ip t io n  o f  how 
v a r io u s  s t a t e s  have d e a lt  w ith  c o n t r a c t o r  l i a b i l i t y  f o l lo w s .  The memorandum 
c o n c lu d e s  w ith  a summary o f  n a t io n a l t re n d s  r e g a r d in g  l i a b i l i t y  re g im e s f o r  
o i l  s p i l l  c le a n  up c o n t r a c t o r s .

B ackgro un d

S in c e  th e  f e d e r a l O i l  P o l lu t io n  A c t  o f  1990 p a sse d  in  A u g u st, many s t a t e s  
r e p o r t  t h a t  th e  M arine S p i l l  Response C o rp o ra t io n  ( fo r m e r ly  th e  Petro leum  
I n s t i t u t e  R esponse O r g a n iz a t io n )  and o i l  s p i l l  re sp o n se  c o n t r a c t o r s  have 
lo b b ie d  them to  l i m i t  th e  l i a b i l i t y  o f  re sp o n se  a c t io n  c o n t r a c t o r s .  The 
fe d e r a l law  l i m i t s  l i a b i l i t y  f o r  p e rso n s who respo nd  to  an o i l  s p i l l  in  fe d e r a l 
w a te rs  a s lo n g  as th e y  a c t  c o n s is t e n t ly  w ith  th e  N a t io n a l C o n tin g e n cy  P la n  [33 
U .S .C .  1321 ( c ) ( 4 ) ] .  R espo nders a re  s t i l l  l i a b l e ,  how ever, f o r  p e rso n a l in ju r y  
and w ro n g fu l d e a th , and i f  th e y  a re  g r o s s ly  n e g l ig e n t  o r  engage in  w i l f u l
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m isc o n d u ct. The a c t  does n o t preempt s t a t e s  from  e n a c t in g  more s t r in g e n t  
l i a b i l i t y  re g im e s [33 U .S .C .  1 3 2 1 ( c ) ( 2 ) ] . 1

Laws w hich l i m i t  l i a b i l i t y  f o r  p e rso n s who re sp o n d  to  s p i l l s  o f  o i l  o r 
hazard o u s m a t e r ia ls  a re  commonly r e fe r r e d  to  as good Sa m arita n  la w s . W hile  
some s t a t e s  exempt o n ly  pe o p le  who are  not com pensated, o th e r  s t a t e s  have 
changed t h e i r  law s to  be c o n s is t e n t  w ith  fe d e r a l la w . R a th e r th an  h o ld in g  
c o n t r a c t o r s  s t r i c t l y  l i a b l e ,  o r  l i a b l e  f o r  s im p le  n e g lig e n c e ,  such  s t a t e s  l i m i t  
c o n t r a c t o r  l i a b i l i t y  to  g ro s s  n e g lig e n c e , w i l f u l  m isc o n d u c t , p e rs o n a l in ju r y  
o r  w ro n g fu l d e a th . D e f in i t io n s  o f  th e se  d i f f e r e n t  s ta n d a rd s  o f  l i a b i l i t y  may 
be found in  A ttachm ent A.

The fe d e r a l O i l  P o l lu t io n  A c t  o f  1990 r e q u ir e s  t h a t  owners o r o p e ra to r s  o f  ta n k  
v e s s e ls  and o i l  f a c i l i t i e s  d e v e lo p  re sp o n se  p la n s .  Th ese p la n s  m ust show t h a t  
owners o r o p e ra to rs  have p e rso n n e l and equipm ent to  "remove to  th e  maximum 
e x te n t  p r a c t ic a b le  a w o rst c a s e  d is c h a r g e  . . ."  [33  USC 3 2 1 ( j ) ( 5 ) ] .  F o r  many 
f a c i l i t i e s  and t a n k e r s ,  the MSRC p ro v id e s  th e  o n ly  f e a s ib le  means to  com ply 
w ith  t h i s  p r o v is io n .  The MSRC i s  a n o n p r o f it  o r g a n iz a t io n  funded by th e  M arine 
P r e s e r v a t io n  A s s o c ia t io n  (M PA), a group o f  o i l  in d u s t r y  co m p an ies. A c c o rd in g  
to  D a v id  L a r k in ,  d i r e c t o r  o f  governm ent a f f a i r s  f o r  th e  MSRC, th e  o r g a n iz a t io n  
o p e ra te s  in d e p e n d e n tly  from th e  MPA. The MSRC p la n s  to  have f i v e  r e g io n a l 
re sp o n se  c e n te r s  and 23 p r e - s t a g in g  a re a s  where equipm ent w i l l  be s t o r e d .  Mr. 
L a r k in  sa y s  t h a t  becau se an o i l  s p i l l  can sp read  a c r o s s  th e j u r i s d i c t i o n s  o f  
many s t a t e s ,  i t  i s  im p o rta n t to  have c o n s is t e n t  l i a b i l i t y  s ta n d a r d s .  
O th e rw ise , in  th e  eve n t o f  a s p i l l ,  c o n t r a c t o r s  w ould have to  respo nd to  
d i f f e r e n t  r u le s  in  each s t a t e .  Mr. L a r k in  a ls o  s a y s  t h a t  in s u ra n c e  c o s t s  f o r  
u n lim ite d  l i a b i l i t y  a re  p r o h ib i t iv e ,  and i f  a s t a t e  does n o t have adequate 
im m unity f o r  th e  re s p o n d e rs , th e  MSRC w i l l  have to  c o n s id e r  what i t s  r o le  w i l l  
be in  t h a t  s t a t e .

The M SRC's in vo lv e m e n t in  A la s k a  i s  u n c le a r .  A c c o rd in g  to  Mr. L a r k in ,  th e  MSRC 
has no p la n s  to  lo c a t e  a p r e - s t a g in g  a re a  in  A la s k a ,  and c u r r e n t  l i a b i l i t y  
s ta n d a rd s  do n o t p ro v id e  an in c e n t iv e  to  c o n s id e r  t h i s  o p t io n .  The MSRC 
document in A ttachm ent B d o e s, how ever, r e f e r  to  a p lan n ed  p r e - s t a g in g  a re a  in  
A la s k a .  A ly e s k a  P ip e l in e  S e r v ic e  Company c u r r e n t ly  p ro v id e s  s p i l l  re sp o n se  
a s s is t a n c e  f o r  ta n k e rs  t r a n s p o r t in g  o i l  from  th e  T r a n s A la s k a  P ip e l in e .  
A c c o rd in g  to  Gene B u rden, a v ic e - p r e s id e n t  f o r  T e s o ro , A ly e s k a  r e q u ir e s  T e so ro  
to  o b ta in  one b i l l i o n  d o l la r s  o f  d i r e c t  a c t io n  in s u r a n c e  f o r  1 t to  t r a n s p o r t  
o i l  in  P r in c e  W ill ia m  Sound. Such in s u ra n c e  i s  d i f f i c u l t ,  i f  n o t im p o s s ib le  
to  o b ta in  ( s e e  A ttachm ent C , L e g i s l a t i v e  R e se a rch  Memorandum 9 0 .2 0 0 ) .  Mr. 
Burden s a y s  t h a t  c o v e ra g e  th ro u g h  a P r o t e c t io n  and In d e m n ity  (P & I) c lu b  would

W t e r  an o i l  s p i l l ,  s t a t e  and fe d e r a l a u t h o r i t ie s  may b r in g  s e p a ra te  
a c t io n s  a g a in s t  a c o n t r a c t o r  based on t h e ir  in d iv id u a l  s ta n d a r d s .



not p ro v id e  d i r e c t  a c t io n  and would be c o s t  p r o h ib it iv e  f o r  T e s o ro .^  Mr. 
Burden b e l ie v e s  th a t  in s u ra n c e  re q u ire m e n ts  would be reduced i f  A la s k a  l i m i t s  
the l i a b i l i t y  f o r  re sp o n se  a c t io n  c o n t r a c t o r s .  He a ls o  sa y s  t h a t  f r iv o lo u s  
l i t i g a t i o n  would be reduced by ch a n g in g  th e  c u r r e n t  la w .
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A rk a n sa s

A c c o rd in g  to  S te v e  W eaver, c h ie f  le g a l  c o u n c il f o r  th e  Departm ent o f  P o l lu t io n  
C o n tro l and E c o lo g y , A rk a n sa s  h o ld s  o i l  s p i l l  re sp o n se  c o n t r a c t o r s  r e s p o n s ib le  
f o r  s im p le  n e g lig e n c e .  He sa y s  th a t  1n 1985 l e g i s l a t i o n  was p asse d  t h a t  h e ld  
c o n t r a c t o r s  r e s p o n s ib le  f o r  g r o s s  n e g lig e n c e , but th a t  th e  o i l  in d u s t r y  
su p p o rte d  a law  p asse d  in  1989 m aking c o n t r a c t o r s  l i a b l e  f o r  s im p le  n e g lig e n c e . 
Mr. W eaver s a id  t h a t  A rk a n sa s  w ants to  keep re sp o n se  c o n t r a c t o r s  to  as h ig h  
a s ta n d a rd  as p o s s ib le .

C a l i f o r n i a

The C a l i f o r n i a  G eneral A ssem b ly  passed  a b i l l  l a s t  y e a r  t h a t  in c lu d e s  a 
p r o v is io n  to  l i m i t  l i a b i l i t y  f o r  peo p le  who respond to  o i l  s p i l l s  (o t h e r  than 
f o r  g r o s s  n e g lig e n c e , w i l f u l  m isc o n d u ct, p e rso n a l i n j u r y ,  o r  w ro n g fu l d e a t h ) .  
The law  l i m i t s  l i a b i l i t y  f o r  p e o p le  who a c t  in  good f a i t h  and in  acco rd a n ce  
w ith  th e  N a t io n a l C o n tin g e n cy  P la n , th e  s t a t e  o i l  s p i l l  c o n t in g e n c y  p la n , o r 
a t  th e  d i r e c t io n  o f  th e  o n - s i t e  c o o rd in a to r  o r th e  U n ite d  S t a t e s  C o a st Guard. 
The a c t  r e s t r i c t s  th e  l im i t a t io n  o f  l i a b i l i t y  f o r  re sp o n se  a c t io n  c o n t r a c t o r s  
f o r  60 d a y s  a f t e r  th e y  b e g in  c le a n u p  w ith  a p o s s ib le  e x te n s io n  o f  30 d a y s .

A c c o rd in g  to  D r .  J im  R o te , p r in c ip a l  c o n s u lt a n t  f o r  th e  C a l i f o r n i a  G eneral 
A ssem bly  O f f i c e  o f  R e s e a rc h , th e  p r o v is io n  l i m i t i n g  a re sp o n se  c o n t r a c t o r 's  
l i a b i l i t y  to  60 d a ys r e s u lt e d  from  a compromise between lo b b y in g  e f f o r t s  o f  th e  
C a l i f o r n i a  t r i a l  la w y e rs  and re sp o n se  c o n t r a c t o r s .  D r . Rote b e l ie v e s  t h a t  th e 
l im i t a t io n  o f  l i a b i l i t y  f o r  re sp o n se  c o n t r a c t o r s  i s  j u s t i f i e d  because th e y  
respond to  e m e rg e n cie s and may be compared to  o th e r  em ergency re sp o n d e rs  such 
as am bulance d r iv e r s  and f i r e  f i g h t e r s .  The 6 0 -d a y  l i m i t  en co u rage s 
c o n t r a c t o r s  n o t to  become c a r e le s s .

C o n n e c t ic u t

A c c o rd in g  to  C h a r le s  Z ie m in s k i ,  p r in c ip a l  em ergency re sp o n se  c o o r d in a to r  f o r  
th e D epartm ent o f  E n v iro n m e n ta l P r o t e c t io n ,  C o n n e c t ic u t  has no cap on l i a b i l i t y  
f o r  n e g l ig e n c e .  O th e r th an  d u r in g  a few o i l  s p i l l s  in  th e  e a r ly  1970s, 
C o n n e c t ic u t  has not had much re c e n t  e x p e r ie n c e  w ith  re sp o n se  c o n t r a c t o r s .  Mr.

c D ir e c t  a c t io n  means t h a t  a c la im a n t  c o u ld  re c o v e r  c o s t s  d i r e c t l y  from  the 
in s u r e r  w ith o u t  g o in g  th ro u g h  T e so ro .
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Z ie m in s k i s a y s  t h a t  he i s  n o t aware o f  e f f o r t s  to  change c u r r e n t  l i a b i l i t y  
law s f o r  o i l  s p i l l  c le a n  up c o n t r a c t o r s .

Del aware

The D elaw are G enera l A ssem b ly  r e c e n t ly  p assed  l e g i s l a t i o n  c o n s is t e n t  w ith  
fe d e r a l law  c o n c e rn in g  l i a b i l i t y  o f  re sp o n se  c o n t r a c t o r s .  The l e g i s l a t i o n  i s  
a w a it in g  th e  g o v e r n o r 's  s ig n a t u r e .  A c c o rd in g  to  S h a r i W ils o n , s t a f f  a tto rn e y  
f o r  th e  A tto rn e y  G e n e r a l's  O f f ic e ,  c o n t r a c t o r s  may be l i a b l e  f o r  s im p le  
n e g lig e n c e  i f  th e y  s i g n i f i c a n t l y  in c r e a s e  th e  damage r e s u l t in g  from  an o i l  
s p i l l .  C o n tr a c to r s  may g e t  around t h i s  p r o v is io n  i f  th e y  s u b c o n tra c t  w ith  a 
p a r ty  who does n o t r e c e iv e  co m p ensation  f o r  s p i l l  c le a n  up, such  as th e  MSRC.

F lo r i d a

L e g is la t io n  p a sse d  l a s t  y e a r  by th e  F lo r id a  l e g i s l a t u r e  l i m i t s  th e  l i a b i l i t y  
o f  p e rso n s re sp o n d in g  to  an o i l  s p i l l  as lo n g  as th e y  a re  not g r o s s ly  n e g lig e n t  
(F S  3 7 6 .0 9 ) .  T h is  p r o v is io n  app ears to  in c lu d e  re sp o n se  a c t io n  c o n t r a c t o r s ,  
a lth o u g h  a s e p a ra te  p r o v is io n  (F S  3 7 6 .3 1 9 ) p r o v id e s  in d e m n if ic a t io n  f o r  
re sp o n se  c o n t r a c t o r s  f o r  s im p le  n e g lig e n c e  i f  th e y  have a w r it t e n  c o n t r a c t  w ith  
th e  s t a t e .  S e v e r a l s t a t e  o f f i c i a l s  w ith  whom we spoke were u n a b le  to  e x p la in  
why th e  s t a t e  w ould need to  in d e m n ify  a c o n t r a c t o r  f o r  s im p le  n e g lig e n c e  i f  the 
c o n t r a c t o r  were o n ly  l i a b l e  f o r  g r o s s  n e g lig e n c e  and w i l f u l  m isc o n d u c t.

Hawai1

The H aw aii l e g i s l a t u r e  p asse d  l e g i s l a t i o n  d u r in g  1990 t h a t  a p p a r e n t ly  l i m i t s  
th e  l i a b i l i t y  o f  re sp o n se  a c t io n  c o n t r a c t o r s .  The law  s t a t e s  t h a t  no person 
s h a l l  be l i a b l e  "a s  a r e s u l t  o f  a c t io n s  ta ke n  o r  o m itte d  in  th e  c o u rse  o f  
re n d e r in g  c a r e ,  a s s is t a n c e  o r  a d v ic e  in  a cco rd a n ce  w ith  t h i s  c h a p te r  o r  a t  th e 
d i r e c t io n  o f  an o n -sce n e  c o o r d in a t o r ,"  u n le s s  th e  a c t io n s  r e s u lt e d  from  g ro s s  
n e g lig e n c e  o r  in t e n t io n a l  m isc o n d u c t. T h ere  i s  a q u e s t io n  w heth er the 
l e g i s l a t u r e  in te n d e d  to  l i m i t  th e  l i a b i l i t y  o f  c o n t r a c t o r s  b ecause th e  la n gu a ge  
m o d if ie s  s e c t io n  1 0 7 (d ) o f  th e  C om prehensive  E n v iro n m e n ta l Response, 
C o m p en satio n , and L i a b i l i t y  A c t  (CERCLA ) in s te a d  o f  s e c t io n  119 o f  t h a t  a c t  
( s e c t io n  119 exem pts re sp o n se  a c t io n  c o n t r a c t o r s  from  s t r i c t  l i a b i l i t y  f o r  the 
c le a n  up o f  h a za rd o u s s u b s t a n c e s ) .

L o u is ia n a

L o u is ia n a  law  c u r r e n t ly  h o ld s  re sp o n se  c o n t r a c t o r s  s t r i c t l y  l i a b l e  f o r  t h e ir  
c le a n  up e f f o r t s .  MSRC has r e p o r t e d ly  s a id  t h a t  i f  L o u is ia n a  does n o t l i m i t  
l i a b i l i t y  f o r  re sp o n se  a c t io n  c o n t r a c t o r s ,  th e  MSRC would r e c o n s id e r  I t s  p la n s  
to  lo c a t e  one o f  i t s  f i v e  r e g io n a l c e n te r s  in  L o u is ia n a .
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Maine

M a in e 's  good Sa m arita n  law  c u r r e n t ly  l i m i t s  th e l i a b i l i t y  o f  p e o p le  who respond 
to  o i l  s p i l l s  as lo n g  as th e y  do n o t r e c e iv e  co m p e n satio n . Response 
c o n t r a c t o r s  r e c e iv in g  payment are  l i a b l e  f o r  s im p le  n e g lig e n c e . A c c o rd in g  to  
B a rb a ra  F o s t e r  o f  the N a tio n a l C o n fe ren ce  o f  S t a t e  L e g is la t u r e s ,  th e  MSRC s a id  
th a t  i t  would not p ro v id e  an o f f i c e  in  Maine i f  l i a b i l i t y  f o r  re sp o n se  a c t io n  
c o n t r a c t o r s  was not l im it e d .  The le g i s l a t u r e  i s  c u r r e n t ly  c o n s id e r in g  a b i l l  
to  l i m i t  l i a b i l i t y  to  g ro s s  n e g lig e n c e . P e rry  Cogburn , an o i l  and h a zard o u s 
m a t e r ia ls  s p e c i a l i s t  f o r  th e  Maine Departm ent o f  E n v iro n m e n ta l P r o t e c t io n ,  
sa y s  t h a t  th e re  has not been a problem  w ith  re sp o n se  c o n t r a c t o r s  and i f  the 
law s a re  to o  s t r i c t  c o n t r a c t o r s  may not respond to  s p i l l s .

Maryland
M aryland c u r r e n t ly  does not l i m i t  the l i a b i l i t y  o f  re sp o n se  a c t io n  c o n t r a c t o r s .  
The l e g i s l a t u r e  i s  exp ecte d  to  c o n s id e r  a b i l l  t h i s  s e s s io n  th a t  has p r e v is io n s  
s i m i l a r  to  th o se  o f  th e fe d e r a l governm ent.

L a s t  week d u r in g  a r e g io n a l re sp o n se  team d r i l l  in  Chesapeake B a y , c o n t r a c t o r s  
re fu s e d  to  respond to  th e  s p i l l  because o f  M a ry la n d 's  l i a b i l i t y  re g im e . The 
d r i l l  proceeded under th e  assum ptio n  t h a t  an o i l  ta n k e r  had c o l l id e d  w ith  a 
c o n t a in e r  s h ip  c a r r y in g  h a zard o u s w a ste . The U n ite d  S t a t e s  C o a st Guard (USCG) 
to o k  c o n tr o l o f  th e  " s p i l l "  but c o u ld  not c o n v in c e  th e  c o n t r a c t o r s  to  re sp o n d . 
The USCG re c e iv e d  v e rb a l a p p ro va l from th e  G overnor o f  M aryland and w r it t e n  
a p p ro v a l from  th e  s t a t e 's  d i r e c t o r  o f  th e  Departm ent o f  Enviro nm en t to  exempt 
c o n t r a c t o r s  from  l i a b i l i t y  d u r in g  th e  d r i l l .  Th ere  w ere, how ever, co n ce rn s  
about th e  l e g a l i t y  c f  such  an exem ption . A c c o rd in g  to  L t .  Commander S h u lt z ,  
c o o r d in a to r  f o r  th e  N a tio n a l Response Team, th e  USCG c o n s id e re d  to w in g  th e  
b o a ts in t o  V i r g i n i a  w a te rs  much to  th e  a larm  o f  V i r g i n i a  a u t h o r i t ie s .  The 
d r i l l  w i l l  c o n t in u e  on March 12, w ith  th e  b e g in n in g  o f  th e  second d ay o f  th e  
im a g in a ry  s p i l l .

Mississippi
Mr. C h a r le s  C h ism , d i r e c t o r  o f  th e O f f ic e  o f  P o l lu t io n  C o n t r o l ,  sa y s  t h a t  
M is s is s ip p i  does n o t l i m i t  th e  l i a b i l i t y  f o r  re sp o n se  a c t io n  c o n t r a c t o r s .  A 
b i l l  c u r r e n t ly  b e in g  c o n s id e re d  by th e s t a t e  l e g i s l a t u r e  would l i m i t  c o n t r a c t o r  
l i a b i l i t y .  Mr Chism  s a y s  he does r.ot o b je c t  to  such a l i a b i l i t y  l i m i t a t i o n .

O
-'A lth o u g h  th e re  was a c t u a l ly  no a c c id e n t  o r  o i l  s p i l l ,  a u t h o r i t ie s  

proceeded th ro u g h o u t th e d r i l l  as i f  i t  was r e a l .
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New Y o rk
S h e r r y  C h rirn e s, a s s i s t a n t  co u n se l f o r  th e  Departm ent o f  Enviro n m en ta l 
C o n s e r v a t io n , s a y s  t h a t  New Y o rk  has r e s is t e d  atte m p ts by th e  o i l  in d u s t r y  to  
l i m i t  th e  l i a b i l i t y  o f  re sp o n se  a c t io n  c o n t r a c t o r s .  The c u r r e n t  law  h o ld s 
c o n t r a c t o r s  l i a b l e  f o r  s im p le  n e g lig e n c e .  Ms. Chrirnes s a id  t h a t  th e s ta te  
o fte n  u se s re sp o n se  c o n t r a c t o r s  and t h a t  th e  c u r r e n t  law  i s  a d e q u a te . She 
s a y s  t h a t  re sp o n se  c o n t r a c t o r s  sh o u ld  be h e ld  to  th e  same sta n d a rd  o f  l i a b i l i t y  
as o th e r  c o n t r a c t o r s .

North  C a ro lin a
Ed G a v in , o f  th e  O f f ic e  o f  G eneral C o u n c il f o r  the Departm ent o f  N a tu ra l 
R e so u rc e s  and Community D evelopm ent, s a y s  th a t  N orth  C a r o lin a  has no l im it a t io n  
f o r  l i a b i l i t y  f o r  c o n t r a c t o r s  who c le a n  up o i l  s p i l l s .  He s a y s  t h a t  th e re  has 
n o t been much e f f o r t  to  change th e  c u r r e n t  la w , and th a t  N orth  C a r o lin a  has 
o n ly  a few o i l  t e r m in a ls ,  a p ip e l in e  and a sm a ll o i l  r e f in e r y .

Oregon
C o n t r a c t o r s  re s p o n d in g  to  an o i l  s p i l l  c u r r e n t ly  have u n lim ite d  l i a b i l i t y .  The 
l e g i s l a t u r e ,  how ever, 1s c o n s id e r in g  l i m i t i n g  th e  l i a b i l i t y  o f  re sp o n se  
c o n t r a c t o r s .  B ru ce  S o u th e r la n d , o f  th e  Departm ent o f  E n v iro n m e n ta l Q u a li t y ,  
s a id  t h a t  b e cau se  Oregon b o rd e rs  th e  Colum bia R iv e r  w ith  W ash ington , th e  s t a t e s  
u s u a l ly  t r y  to  have c o m p a tib le  o i l  s p i l l  l e g i s l a t i o n .  (W ash ington c u r r e n t ly  
l i m i t s  th e  l i a b i l i t y  o f  c o n t r a c t o r s . )

P e n n s y lv a n ia

Fre d  Osman, d i r e c t o r  o f  E n v iro n m e n ta l Em ergency Response, s a y s  th a t  the 
P e n n s y lv a n ia  l e g i s l a t u r e  p assed  an a c t  d u r in g  November 1990 l i m i t i n g  respo nse  
a c t io n  c o n t r a c t o r  l i a b i l i t y  to  w i l f u l  m isco n d u ct o r  g ro s s  n e g lig e n c e .  He 
t h in k s  t h a t  s im p le  n e g lig e n c e  1s not a good s ta n d a rd  f o r  re sp o n se  a c t io n  
c o n t r a c t o r s  b e cau se  th e y  respond to  em e rgen cies in  an e f f o r t  to  p re v e n t damage 
to  th e  en v iro n m e n t and p r o p e r t y .

V irg in ia
D a v id  Orm s, an e n v iro u n e n ta l program  m anager f o r  th e  Departm ent o f  En viro n m en t, 
s a y s  t h a t  V i r g i n i a  has p a tte rn e d  i t s  c o n t r a c t o r  l i a b i l i t y  law  a f t e r  th e  fe d e ra l 
O i l  P o l lu t io n  A c t  o f  1990. He does not t h in k  th a t  l im i t i n g  c o n t r a c t o r  
l i a b i l i t y  to  g r o s s  n e g lig e n c e  poses a p rob lem .

Mr. Orms s a y s  t h a t  d u r in g  a r e g io n a l re sp o n se  team d r i l l  he atte n d e d  l a s t  week 
in  Chesapeake B a y , re sp o n se  a c t io n  c o n t r a c t o r s  re fu s e d  to  respond to  th e o i l
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s p i l l  in  M aryland w a te rs  becau se t h a t  s t a t e  does not l i m i t  l i a b i l i t y  f o r  
c o n t r a c t o r s .  The c o n t r a c t o r s ,  how ever, s a id  th e y  would re sp o n d  to  the 
im a g in a ry  s p i l l  when i t  re ach e d  V i r g i n ia  w a te rs .

Washington
W ashington l i m i t s  th e  l i a b i l i t y  o f  re sp o n se  a c t io n  c o n t r a c t o r s  to  a sta n d a rd  
o f  g r o s s  n e g lig e n c e  and w i l f u l  m isc o n d u ct. The s t a t e  i s  c u r r e n t ly  d e v e lo p in g  
c o n t r a c t o r  s ta n d a rd s  f o r  uncom pleted w o rk. A c c o rd in g  to  Don R e i f  o f  the 
Departm ent o f  E c o lo g y , c o n t r a c t o r s  w i l l  have to  p ro ve  t h a t  th e y  have a c e r t a in  
amount o f  in s u ra n c e  to  pay f o r  c le a n  up work t h a t  th e y  have n o t co m p leted . 
H a rry  R e in a r t ,  l e g i s l a t i v e  co u n se l f o r  th e  House Environm ent Com m ittee, sa y s  
th a t  becau se s p i l l e r s  have s t r i c t  l i a b i l i t y ,  i t  i s  not n e c e s s a ry  to  h o ld  
c o n t r a c t o r s  to  such a h ig h  s ta n d a r d . Mr. R e in a r t  b e lie v e s  t h a t  i t  may be 
d i f f i c u l t  to  o b ta in  c o n t r a c t o r s  i f  th e y  a re  h e ld  to  too h ig h  o f  a s ta n d a rd .

Conc lu sion
O p in io n s  d i f f e r  c o n c e rn in g  th e  e x te n t  a re sp o n se  c o n t r a c t o r  s h o u ld  be h e ld  
l i a b l e  f o r  damage r e s u l t in g  from  i t s  a c t io n s .  Some o f f i c i a l s  from  o th e r  s t a t e s  
b e lie v e  t h a t  c o n t r a c t o r s  sh o u ld  be h e ld  a c c o u n ta b le  f o r  t h e i r  a c t io n s  d u r in g  
an o i l  s p i l l  c le a n  up. They a re  co n cern ed  t h a t  a c o n t r a c t o r  may use ch e a p e r, 
le s s  e f f i c i e n t  equipm ent 1 f  t h e i r  l i a b i l i t y  i s  l im it e d .  They a ls o  e x p re ss  
co n cern  t h a t  a c o n t r a c t o r  may not be a s c a r e f u l  when t h e i r  l i a b i l i t y  i s  
l im it e d .  One s t a t e  o f f i c i a l  th o u g h t t h a t  in  c a s e s  where th e  id e n t i t y  o f  a 
s p i l l e r  can n o t be dete rm in e d  o r  i f  a s p i l l e r  w ere to  go b a n k ru p t, th e re  would 
be no way to  re c o v e r  c o s t s  f o r  damages r e s u l t in g  from  th e  a c t io n s  o f  a 
c o n t r a c t o r  i f  th a t  c o n t r a c t o r ,  was n o t l i a b l e  and in s u re d  f o r  s im p le  
n e g lig e n c e

S e v e ra l s t a t e s  have passed  l e g i s l a t i o n  t h a t  re se m b le s  l i a b i l i t y  s ta n d a rd s  found 
in  th e  011 P o l lu t io n  A c t  o f  1990, and a d d it io n a l  s t a t e  l e g i s l a t u r e s  a re  
c o n s id e r in g  su ch  l e g i s l a t i o n .  Some s t a t e s  have m o d ifie d  th e  fe d e ra l 
l e g i s l a t i o n  to  r e q u ir e  c o n t r a c t o r s  to  com ply w ith  s t a t e  o i l  s p i l l  c o n tin g e n c y  
p la n s  o r  th e  d i r e c t io n  o f  an o n -sce n e  c o o r d in a t o r .  C a l i f o r n i a  l i m i t s  the 
l i a b i l i t y  o f  c o n t r a c t o r s  f o r  60 days w ith  a p o s s ib le  3 0 -d a y  e x t e n s io n  w h ile  
p r o v id in g  no tim e  l i m i t  f o r  v o lu n t e e r s .  O f f i c i a l s  from  th e se  s t a t e s  f e e l  t h a t
re sp o n se  c o n t r a c t s  sh o u ld  have l im it e d  l i a b i l i t y  s im i l a r  to  o th e r  em ergency
re sp o n se  p e rso n n e l such as po lice m en  and f i r e  f i g h t e r s .  Many o f  th e se
o f f i c i a l s  e x p re s s  co n cern  t h a t  c o n t r a c t o r s  would n o t be a v a i la b l e  i f  l i a b i l i t y
s ta n d a rd s  were to o  r i g i d .  The h ig h  c o s t  o f  in s u r a n c e  f o r  s im p le  n e g lig e n c e

4 L t .  Commander S h u lt z ,  c o o r d in a to r  f o r  th e  N a t io n a l Response Team, i s  not 
aware o f  any in s t a n c e s  where c o n t r a c t o r s  have re fu s e d  to  respo nd  to  a s p i l l  
o th e r th an  th e  r e g io n a l re sp o n se  d r i l l  w hich  o c c u rre d  in  M aryland w a te rs  l a s t  
week.


