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QUESTIONS AND ANSWERS REGARDING CSHB 196 (JUDICIARY)

1. DOESN'T EXISTING LAW ALREADY LIMIT THE LIABILITY OF CLEANUP
CONTRACTORS?

AS 46.03.823 adopts the common law liability rule of simple
negligence. For RACs who had no involvement in the spill itself,
that is not a limitation on liability. Additionally, AS 46.03.823
provides that, under a number of poorly defined circumstances, the
innocent RAC may be strictly liable for any damage caused during

spill cleanup.

2. WHY SHOULD WE LIMIT THE LIABILITY OF OIL SPILL RACS?

Oil spill RACs are responding to an emergency 1in a crisis
atmosphere. As a result, they are particularly vulnerable to
lawsuits. Alaska has recognized this by Jlimiting liability to
"gross negligence” for people who respond to other kinds of
emergencies - including medical emergencies and disaster
emergencies. AS 09.65.090-091.

The threat of lawsuits can deter people from becoming oil
spill cleanup contractors, and can cause unnecessary delays by

existing contractors in implementing spill response.

T DOESN'T ALASKA HAVE PLENTY OF OIL SPILL CLEANUP CAPABILITY
DER EXISTING LAW?

3. BU
EVEN UN

Yes, a lot of people came forward to help cleanup the Exxon
Valdez spill. However, this was after Exxon, one of the largest
companies in the world, acknowledged responsibility for cleanup.

This 1is not always the case.

Moreover, there are many areas of the State that do not have



spill cleanup capability. Last year, the legislature significantly
increased oil spill cleanup capability requirements. The new law
takes effect this June, and 1in most places in the state, oil
terminals and shippers - particularly small ones - are expected
to be unable to meet those requirements.

We have already seen Alaska®s ~cleanup liability laws
threatening the availability of necessary oil spill cleanup
services 1in Prince William Sound. People have been reluctant to
join the new Cook Inlet spill coop (CISPRI) because of potential
liability. A Juneau contractor testified in the House Resources
Committee that it was reconsidering 1its entry into the field
because of liability concerns. The oil industry®s new nationwide
cleanup corporation - MSRC - has made it clear that it 1is
uninterested in locating assets in any state that does not limit
oil spill cleanup contractor liability.

Aggravating the problem 1is the fact that the United States
Congress, and the legislatures of California, Hawaii, Washington,
Texas, Florida, Virginia and Delaware have already adopted a "gross
negligence" standard for oil spill cleanup contractors. A number
of other states will be following suit shortly. Being among a
shrinking minority of states with unlimited cleanup contractor
liability, Alaska will find itself at an even greater competitive

disadvantage in attracting necessary resources.

4, ISN'T HB 196 A SPECIAL-INTEREST BAIL-OUT BILL TO HELP TESORO
OBTAIN CLEANUP COVERAGE FROM ALYESKA?

As a result of existing law, Alyeska has conditioned the

availability of cleanup services for Tesoro®"s transportation of



crude oil through Prince William Sound on financial responsibility
terms that Tesoro can"t meet. Whether or not Alyeska®"s demands are
reasonable or constitute an overreaction to the problem, the
existing liability problem that prompted Alyeska®s decision 1is
real. The Alyeska situation presents the most current, dramatic
illustration of this Jlarger problem. It is, however, only a
symptom of Alaska®"s unreasonable liability rules for oil spill
cleanup contractors - one that has already spread to other areas
of the state, and will spread further as Alaska®s new cleanup

requirements take effect.

5. ALYESKA HAS INDICATED THAT IT IS UNSATISFIE
T(\IJE%CI?ICIARY. WHY PASS THIS BILL IF

RO/CONOCO/ALYESKA PROBLEM?

The goal of this legislation 1is not to "fix" a private

WITH CSHB
T FIX

ISFIED 196
IT  WON THE

dispute. However, the Alyeska/Tesoro situation was precipitated,
in substantial part, by an unreasonable liability environment.
That 1is a legitimate legislative concern. CSHB 196 (Judiciary)
would define an oil spill RAC"s liability in essentially the same
way as new federal law, and the laws of our sister coastal states.
Whether a particular RAC - be it Alyeska or anyone else - chooses
to remain unreasonable is not something that should influence this

basic public policy decision.

s. _CAN'T WE JUST PROVIDE THAT OIL SPILL RACS CAN BE INDEMNIFIED
FOR THEIR SIMPLE NEGLIGENCE?

Congress, and other states, hav*. considered, and rejected,
indemnification as an alternative approach to limited liability.
Indemnification has three different problems:

1. When a crisis occurs, there will be no time to negotiate



an indemnification agreement. Indemnification has been used
to limit the Vliability of hazardous <chemicals ~cleanup
contractors, since that type of cleanup is normally preceded
by months of study and negotiation. However, since oil spill
cleanup RACs operate in a different environment, the Tfederal
government and other states have realized that the
indemnification approach doesn®"t work here;

2. Indemnification does not prevent a person from being sued.
It merely promises that someone might pick up the bill for the
lawsuit later. The point of limited liability legislation is
to remove the threat of litigation itself; and

3. Under HB 196, the liability for the cleanup contractor”'s
negligence is transferred to the spiller. However, since oil
spill cleanup is often done under contract with the state, an
indemnification approach would transfer that liability fronm
the RAC to the public. The spiller, rather than the people of
Alaska, should pay for the consequences of good faith cleanup

actions.

7. DOES THIS BILL "WEAKEN" ALASKA'S LIABILITY LAWS?

With respect to the spiller, the bill strengthens Alaska law
by making it clear that the spiller 1is responsible for damages
caused by cleanup contractors.

With respect to the cleanup contractor, the legislation
strengthens existing law by attaching consequences to the cleanup
contractor®"s failure to substantially comply with a contingency
plan which it authored, or which it agreed to follow by contract.

Remember that, under existing law, the RAC 1is neither the holder



of, nor legally responsible for, the contents of the contingency
plan. That responsibility falls on the spiller (i.e. the tanker
operator). This positive aspect of the legislation was a principal
reason why the Prince William Sound Regional Citizens Advisory
Committee, and the Citizens Oversight Council, withdrew any

objections to the legislation.

s . _ TRANSFERRING THE LIABILITY TO THE SPILLER IS FINE, BUT WHAT
HAPPENS [F THE SPILLER IS INSOLVENT, OR CAN'T BE FOUND?

As a result of recent state and federal legislation, the
possibility of inadequate compensation from the spiller has been
minimized.

First, with respect to tankers, Alaska law subjects both the
tanker owner/operator and the owner of the oil to unlimited strict
liability for all damages. This will often result in two "deep
pockets"™ in the event of a spill.

Moreover, all major oil handling activities in the state must
post substantial financial responsibility under both federal and
state law. These financial guarantees are accessible by any
injured party, irrespective of the spiller®s financial solvency.

Finally, there now exists a state fund to insure the adequacy
of state cleanup funds. More importantly, Congress has now created
a $1 billion/incident federal fund which is available to anyone who

cannot obtain satisfaction from the responsible parties themselves.



Simple Negligence:

"A person is negligent if he does not use reasonable care. Negligence may result from action or inaction. A person is negligent if he does not act
as a reasonably careful person would act under similar circumstances. In this case you [the jury] must decide whether or not defendant used
reasonable care under the circumstances.”

..Wilson v. State. £69 P.2d 1292, 1295 (Alaska 1983)

Gross Negligence:

"[M]ost courts consider that ‘gross negligence’falls short of a reckless disregard of consequences, and differs from ordinary negligence only in degree,
an”™ not in kind...[i]t signifies more than ordinary inadvertence or inattention, but less than conscious indifference to consequences; and that it is,
in other words, merely an extreme departure from the ordinary standard of care."”

..Storrs v. Lutheran Hospitals. 661 P.2d 632, 634, n. 1, (Alaska 1983)
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WHAT IS THE REGIONAL CITIZENS
ADVISORY COUNCIL (RCAC)?

The Regional Citizens’ Advisory Council (RCAC) was established in
response to the Exxon Valdez oil spill to be a regional citizens’ oversight
organization. Alyeska Pipeline Service Company, the operator of the Trans
Alaska Pipeline Terminal at Valdez, worked cooperatively with the
citizens affected by the spill to form RCAC. Members include:

Communities in the affected area:

City of Cordova

City of Homer

City of Kodiak

City of Seldovia

City of Seward

City of Valdez (2)

Kodiak Island Borough

Kenai Peninsula Borough
Alaska State Chamber of Commerce
Chugach Alaska Corporation
Cordova District Fishermen United
Kodiak Village Mayors Association
National Wildlife Federation
Prince William Sound Aquaculture Corp

HOW WAS RCAC ESTABLISHED?

After the spill, the state required Alyeska to submit an aggressive new
prevention and response (contingency) plan. The Alaska Oil Spill
Commission had strongly recommended increased citizen involvement.

fth Avenue, Suite 500 ¢« Anchorage, Alaska 99501-2254 « 907 /2777222 +« FAXI|272Z-4523



RCAC emerged from this process, incorporating as a nonprofit to insure
independence. The resulting contract with Alyeska requires that it
provide an annual budget of $2 million for “as long as oil flows through
the line" and ready access to all it facilities. The federal Oil Pollution
Act of 1990 reinforced this action and specified terms.

WHAT IS THE STRUCTURE OF RCAC?

A sixteen-member board and staff accomplishes its goals primarily

through three working committees:

Port O_Iperations_and Vessel Traffic Systems (POVTS)
Oil Spill Prevention and Response (OSPRC)
Terminal Operations and Environmental Monitoring (TOEM)

Additionally, a SClentific Advisory Committee (SAC), comprised of
scientists and technical experts, reviews research proposals and advises
the working committees and the council on technical issues.

The contract specifies that RCAC committees will perform:

independent research and monitoring of oil spill prevention and
response efforts |

tanker safety _ _
environmental effects of terminal operations.

RCAC uses this information to develop recommendations for
environmental safeguards to Alyeska and government regulatory agencies.

THE RCAC IS INDEPENDENT OF ALYESKA

“The Council is willing to participate in the citizens’ advisory process
for the public and Alyeska on a permanent basis only on the conditions
that it be truly independent from Alyeska and that Alyeska provide the
Council with a permanent source of adequate funding." (Alyeska/RCAC

WHY IS RCAC NEEDED?

A major lesson learned from the Exxon Valdez spill is that oil
transportation is a risky business, and the people who bear the burden of

contract)



that risk must be involved at all levels of decision making. No substitute
exists for local knowledge experience and commitment. Often we have
been adversaries working against one another rather than citizens’

cooperatively seeking progress and improvements.

STATUS AND UPDATE ON
COMMITTEE ACTIVITY:

Oil Spill Prevention and Response Committee (OSPRC)

e Alyeska C-Plan Comments: To date, the OSPRC has provided comments
on Appendix A. Scenarios, Appendix D. Training, and Appendix E.
Community and Fishing Vessel Involvement. The Council has approved
all three sets of these comments.

e State 1991 Response Plan for Exxon Valdez Oil Spill: OSPRC drafted
comments on this plan and the council approved them.

e State Oil and Hazardous Materials Substance Discharge Prevention and
Contingency Plan Comments: The committee provided comments to DEC
on their draft Prevention and Contingency Plan and hired two experts to
comment also. DEC requested additional comments and assistance from
OSPRC to refine the plan in greater detail due to the caliber of

comments and demonstration of commitment.

e Transition Issue Resolution: OSPRC drafted a resolution expressing
concern with the 72-hour transition and nearshore response issues for
address by the council. This position is being used by RCAC
representatives in the Alyeska Contingency Plan Steering Committee

and its working groups.

e Alyeska Contingency Plan Steering Committee and Working Groups:
OSPRC members are actively involved in the technical working groups
under the Steering Committee. Members work with others to improve
the contingency plan. OSPRC members sit on the
dispersants/burning/bioremediation, oily waste and the nearshore
protection, and beach cleanup working group.

e “Safe Spill" Literature Search and RFP: Members of the committee
supported a literature search for “Safe Spill," a non-toxic,.,
biodegradable crude oil substitute. Currently, the draft RFP is in the
final stages of development and should be forwarded to the council by
the March 21-23 meeting.



White Papers: The committee is contracting for white papers and
briefings in several key areas and has identified potential experts for
papers on small-boat technology, risk assessment, and bioremediation.
The ECO risk assessment contract, which analyzes the Alyeska Risk
Assessment Document by Technica, is under way. The small-boat
technology contract was recently finalized and should be completed by

May.

Port Operations and Vessel Traffic System s

Committee (POVTS)

POVTS reviewed proposed changes in the Vessel Traffic System and a
letter has been sent to the Coast Guard requesting information regarding
its decision to utilize a dependent surveillance system in Prince

William Sound. -V

Vessel escort procedures have been reviewed, and letters have been sent
to shipping agencies and pilots seeking their views on the desirability
of having a tug attached during a portion of the transit. A subcommittee
will address this issue. Its members have observed the operation of
tractor and conventional tugs in Puget Sound March 1, 2, and 3 and will
report its findings to the council.

POVTS committee commissioned Jim Dickson, safety officer at the
Sullom Voe Harbor Authority, Shetland Isles, to develop a document
which identified oil spill prevention actions that are appropriate to
Alaska and Prince William Sound. RCAC recently received the second
draft of his report, and it is being circulated for public review through

April 22, 1991.
POVTS reviewed the proposed Coast Guard regulations pertaining to the
requirement for double hulls on tankers drafted a position paper and

submitted it to the council for its endorsement and support.

Terminal Operations and Environmental Monitoring

Committee (TOEM)

TOEM opened an office in Valdez last month. Current activities include:
Setting up a series of public meetings in the communities of Prince

William Sound to identify the public’s environmental concerns about oil
industry activities. These meetings will likely take place in late April

or early May.



e Soliciting a critical analysis of the design and modeling of Alyeska’s air
monitoring program in the Valdez area.

« Hiring a consultant to complete an inventory of actual and potential
sources of environmental pollution stemming from terminal and tanker
operations. These issues will be catalogued in a computerized “matrix”

for ready access.

e Drafting a request for proposals for a report on the likely fate and
effects of hydrocarbons emitted into the air during tanker loading at the
Alyeska terminal. If warranted, the next step would be an actual field
study.

e The ultimate task of the committee is to physically monitor effects on
the environment caused by oil industry activities in Prince William
Sound. This comprehensive environmental monitoring program is a
significant scientific undertaking that will require extensive field work
over several years. Most of what the committee is doing now is in

preparation for this task.

Scientific Advisory Committee (SAC)

e« SAC has established request for proposal procedures, completed a
biological monitoring and socioeconomic modeling RFP for RCAC
approval and has reviewed the OSPRC’s "safe spill" RFP.

All committees meetings are open to the public, and in 1991 committees
plan to hold their meetings in member communities to keep the public

involved and informed.
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nnsNgaagaButln Robinson  requests, he told Iy News In a recert <who hed been Involved In a business ven
edared bankruptcy to aa)edebs . Atkinson now North.- ture with Fnbinson before dhm%
his Craig gs station and his treatment for SI% operation! for, Veoo: '-|TS¥ Wo>. thaboatthh Faobrsm for 114.000. with
bl r GO, night before ce evenly.

pri

inson In bankry until anj saNAtkI n-n. aUheU AIm I|t erx?d beerter Into the deal after

eregg"ml‘leadaa@ L] Al thq%a ORIOr J o e A
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ness. Former i
said that, when the Exxon Valdez sp||| hlt bn;g :15, M Coast Guerd officials there were
the talk of the bar wat the sad Ia Inten/lev\s and assi Walt{atq dedared the Defiance, unf|t for
med* chartering vessels to Bxon. sg— \Aespesema[theneem onltwtldleforsmv\eds

oested getting Irvolved to Redruory abo.Jt 1pm (He next day. Atkins&Ol ‘adid spill work, and finally sank
Within o%’in, Robinson. Onstead and  them he Wis talkug to iomeoneelse from* at anchor In Resurrection Bay,
mede an .southeast Alaska hiring boats, but -said Almqulsland bis brother,’ Robert

stale ferry Barry Monning .
Informol rship ‘agreement* to buy'was keeping his bronise to tall: lo Robinson JA]@JI )
fi spill, according to affidavits first. Webb'said. Roblnion gav8 Atkinson an | Sindersthe Bxxon attomey, said

boats for th ( ) = r
they later signed. Robinson hired Webb & unsealed envel oananr\gasreafofl—mTthmvmpajdforhawngmeDeﬁa'm
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r‘lr‘g 142(ID, wilh each entitled to B+ * o A'* unsuitable and never chartered It. But
an egual shoreof the ts. The rest of the Atkinson ﬂmadaed assistant* to he said he might have met with Robinson
nmorey to ILe boats —al least 918500 meke refilling the Da.ue Eagle a top aboutﬂ'avesd

— care o5 loans from Ketchikan's Frst pnonty In_one day a team of * Al caa point d.mngthesurmerofm
Bank, where Onstead wes al brmdﬁmamg— and electridart set up the boat lo ileep Il Robinson had 12 vessel* lo
er and vice presdert The loans, which the and Installed new appliances and a new E>o<onforat0talof%44(1)aday oontracts
three partners were eq d/rspmstieto television and video recorder, Webb said ~ show. Al Boon and "Veoo pad
repgy, were arra% oy Clrstead, Atkinson said he that Vieoco Robinson 19 "million during
stead ldn't comment for this artl- chartered the Double Esgle lo act as a according to
ele, but First Ba1<Presder1tV\All|arnNtxan tﬁfthl% vessd for mechenics, and that \Veco Olmstead, who 930,000 Into the
J. sad the loas I ot e dith'h seill quit to IRibbiiruon
Gnsteadddratrytoh is‘lnvdve ﬁﬁmly remerber any meet thh—srxweeleaﬁ pamersra%v\es
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Km<patr|ck, rector of the stale Division cone that chegp, and |” haven'byet heard a sﬂ

of Banking and Securities. Moran would not - 1** « mentioned from anybody for nson later, out Manning, loo.
provide the anounts or tem's of the leans, ng that would meke me consider but working [0 keep his boats on
The first boet the partnership bought wo* spmdrgume In Jail. And, like | say. | wes winter and Into the
the Double Eadle, a 62-fod wooden vessel. . bribes or anything surmmer of In Isle summer of 1989, he
In a deposition last year, Robinson said the mrlrgx spill, mede an agreerrent with Exxon that set bis
tnat's_f).rmafmoeof’:l.l&(mvm paid onlssu Rhmfurhddnjewdnnerrasformmyear at 199 rates
for wills a six-month bank lotn. He said ItsVaIdt-‘z nmensger. Bill Alexander, or higher.
Olnslend took mreofﬁrat‘aru orqev(ﬁel.:. MWMIhA{rI%rsa;I(Ijrgsnallldﬁ

idn't on pilings ovsr small-boat
@yp&"&‘%‘ Fretend ATaged e Fortor. Aleender e sad the practics of BASY COME, BASY 0O

ev\% taklng flits from boat owners wes By the end of JE{Q, Robinson's probIems

Bui sad he first met Olrstead the lace. He refused an Interview for dready starting. Exxon_had begun

nonth nfirr ol spill when the banker came  this story thro_g1 his wife, but the said he Inve_stlgata[g the relationship bstween
Robinson Alexander al

tolook nl the Double Eagle, which wes lied wes only Exxon 1 ter receiving tips
up outside the ber. Webb said Roblniontold ~ Exxon attorney ric Sanders said from uchappy Robinson enployees.
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RAC Lianility, Summary of Recent
Legislation

State No LJabllity Time Limitfor Liability for Liability for Liability for Liability for Not Responsible
for Negli-  Limited Liab- Gross Neg- Intentional Personal Folllowina Nat. Party Uabla for
. . . Injury or Wrong- Contingency _
gence ility ligence Misconduct Plan or Lawful RAC Negligence
ful Death -
Authority
HB 196 X X X X X X
Federal X Xfi X X X X
X 1* X X X

California X X X
Delaware X X X X X

. X
Florida X X X X# X
Georgia X X X X X X
Hawalii X X X X # X
Mbs. X X X X X X
Texas X X X X# X
Virginia X X8 X X X X
Wash. xT X X Xi#

T Good faith requirement * Must be certified by State.
8§ Act of God, act ofwar, and act of third party are defenses. * Persona! Injury and wrongful death not specifically

mentioned.



"HOUSE AMENDMENT TO SENATE BILL NO. 2987
i

To the Secretary of the Senate:

This is to notify you that the Bouse of Representatives adopted the following amendment(s):
| -t

AMENDMENT NO. 1

Amend by striking all after the enacting clause and

inserting in lieu thereof the following:

8~* SECTION 1. This act may be cited as the Mississippi

9. Liability of Persons Responding to Oil Spills Act.

10- SECTION 2. For the purposes of this act the term:

11~* (a) "Damages" means damages of any kind for which

12. liability may exist under the laws of this state resulting from,

13. arising out of, or related to the discharge or threatened

14. discharge of oil;

15. (b) "Discharge" means any emission (other than natural

16. seepage), intentional or unintentional, and includes, but is not

17. limited to, spilling, leaking, pumping, pouring, emitting,

18. emptying or dumping;

19* (c) "Federal on-scene coordinator” means the federal

20. official predesignated by the U.S. Environmental Protection Agency

21. or the U.S. Coast Guard to coordinate and direct federal responses

22. under subpart D, or the official designated by the lead agency to

23. coordinate and direct removal under subpart E, of the National

24. Contingency Plan;

25. (d) "National Contingency Plan" means the National

26. Contingency Plan prepared and published under Section 311(d) of

27. the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as
103-BAT? _aja #
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28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

amended by the Oil Pollution Act of 1990, Pub. L. NO. 101-380, 104

Stat. 484 (1990);

(e) "Oil" means oil of any kind or in any form,
including, but not limited to, petroleum, fuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does not include petroleum, including crude oil or any fraction
thereof, which is specifically listed or designated as a hazardous

substance under subparagraphs (A) through (F) of Section 101(14)
of the Comprehensive Environmental Response, Compensation, and
Liability Act (42 U.S.C. 9601) and which is subject to the
provisions of that act;

(f) "Person" means an individual, corporation,
partnership, association, state, municipality, commission, or

politicalsubdivision of a state, or any interstate body;

(g9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, in any case in
which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an
incident;

(h) "Responsible party" means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. (1) Notwithstanding any other provision of law,
a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed by the federal on-scene
coordinator or by the state official with responsibility for oil
spill response.

(2) Subsection (1) does not apply:

(a) To a responsible party;

(b) To personal injury or wrongful death; or

s s O ¢ 1m >



60- (c) If the person is grossly negligent or engages in

61. willful misconduct.

62. (3) A responsible party is liable for any removal costs and
63. damages that another person is relieved of under subsection (1).
64. (4) Nothing in this section affects the liability of a

65. responsible party for oil spill response under state law.

66. SECTION 4. The Commission on Environmental Quality shall
67. promulgate any necessary rules and regulations in order to carry
68. out the provisions of this act.

69. SECTION 5. This act shall take effect and be in force from
70. and after its passage.

Further, amend by striking the title in its entirety and
inserting in lieu thereof the following:

AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; TO
REQUIRE THE COMMISSION ON ENVIRONMENTAL QUALITY TO PROMULGATE

RULES AND REGULATIONS TO CARRY OUT THE PROVISIONS OF THIS ACT; AND
FOR RELATED PURPOSES.

oOga b~ WNPE

CHARLES J. JACKSON, JR.
Clerk oE the House of Representatives

i g&U)ul
mr3r. rivx. CAFrr.J
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By:
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al

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

i . J
Senators Bilbo, Hall To: Environment Prot, Cons

and Water Res

SENATE BILL NO. 2987
(As Passed the Senate)

AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; AND
FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

SECTION 1. This act may be cited as the Mississippi
Liability of Persons Responding to Oil Spills Act.

SECTION 2. For the purposes of this act the term:

(a) "Damages" means damages of any kind for which
liability may exist under the laws of this state resulting from,
arising out of, or related to the discharge of threatened
discharge of o0il?

(b) "Discharge” means any emission (other than natural
seepage), intentional or unintentional, and includes, but is not
limited to, spilling, leaking, pumping, pouring, emitting,
emptying or dumping;

(c) "Federal on-scene coordinator” means the federal
official predesignated by the U.S. Environmental Protection Agency
or the U.S. Coast Guard to coordinate and direct federal responses
under subpart D, or the official designated by the lead agency to
coordinate and direct removal under subpart E, of the National
Contingency Plan;

(d) "National Contingency Plan" means the National
Contingency Plan prepared and published under Section 311(d) of
the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as

amended by the Oil Pollution Act of 1990, Pub. L. No. 101-380, 104

Stat. 484 (1990);



28'.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

(e) "Oil" means oil of any kind or in any form,
including, but not limited to, petroleum, fuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does_ not_include petroleum, including crude oil or any fraction
thereof, which_is_specifically listed or designated as a hazardous
substance under subparagraphs (A) through (F) of Section 101(14)
_of the Comprehensive Environmental Response, Compensation, and
Liability Act_ (42 U.S.C. 9601) and which is subject to the
provisions of this act;

(f) "Person" means an individual, corporation,
partnership, association, state, municipality, commission, or

political subdivision of a state, or any interstate body;

(g9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, in any case in
which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an

incident;

(h) "Responsible party" means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. (1) Notwithstanding any other provision of law,
a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed by the federal on-scene
coordinator or by the state official with responsibility for oil
spill response.

(2) Subsection (1) does not apply;

(a) To a responsible party;

(b) «To personal injury or wrongful death; or



58.

59.

60.

61.

62.

63.

64.

65.

S.

(c) If the person is grossly negligent or engages in
willful misconduct.

(3) A responsible party is liable for any removal costs and
damages that another person is relieved of under subsection (1).
(4) Nothing in this section affects the liability of a

responsible party for oil spill response under state law.
SECTION 4. This act shall take effect and be in force from

and after its passage.

0. No. 2981 ST: CTff 3pifr Response ci™Bifrey.



91 SB179/AP
SENATE BILL 179

By: Senator Coleman of the 1st, Allen of the 2nd and
Hammill of the 3rd

AN ACT

To amend Chapter 5 of Title 12 of t.he O fficial Code

of Georgia Annotated, relating to water resources, SsO as to

provide for limited immunity from liability for persons
responding to an oil spill or threat of an oil spill; to
provide for definitions; to provide for applicability; to
provide for certain liability regarding removal costs and
damages; to provide for liability with respect to certain
responsible parties; to repeal conflicting laws; and for

other purposes.

BB IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

Section 1. Chapter 5 of Title 12 of the O fficial
Code of Georgia Annotated, relating to water resources, is
amended by adding at the end thereof a new article, to be

designated Article 7, to read as follows:

"ARTICLE 7

12-5-500. As U3ed in this article, the term:

(1) [Damages’ means damages of any kind for
which liability may exist under the laws of this
state resulting from, arising out of, or related to
the discharge or threatened discharge of oil.

(2)'Discharge' means any emission, other than

natural seepage, whether intentional or
unintentional, and includes, but is not limited to,
spilling, leaking, pumping, pouring, emitting,

emptying, or dumping.



(3) 'Federal on-scene coordinator' means the
federal official designated by the United States
Environmental Protection Agency or the United
States Coast Guard to coordinate and direct federal
responses under subpart D or the official
designated by the lead agency to coordinate and
direct removal under subpart E of the National
Contingency Plan.

(4) '‘National Contingency Plan' means the
National Contingency Plan prepared and published
under Section 311(1) of the Federal Water Pollution
Control Act, 31 U.s.C. 1321(d), as amended by the
federal Oil Pollution Act of 1990, Pub. L. No.

101-380, 104 Stat. 484 (1990).

(5) 'O il means oil of any kind or in any
form, including, but not limited to, petroleum,
fuel oil, sludge, ril refuse, and oil mixed with

wastes other than dredged spoil.

(6) 'Person’ means an individual,
corporation, partnership, association, state,
municipality, commission, political subdivision of
a state, or any interstate body.

(7) 'Removal costs' means the costs of

removal that are incurred after a discharge of oil

has occurred or, in any case in which there is a
substantial threat of a discharge of oil, the costs
to prevent, minimize, or mitigate oil pollution

from such an incident.

(8) 'Responsible party' means a responsible
party as defined under Section 1001 of the federal
Oil Pollution Act of 1990, Pub. L. No. 101-380, 104

Stat. 484 (1990).



12-5-501. (a) Notwithstanding any other provision
of law, a person is not liable for removal costs or
damages which result from actions taken or omitted to be
taken in the course of rendering care, assistance, or
advice consistent with the National Contingency Plan or
as otherwise directed by the federal on-scene
coordinator or by any state official with responsibility
for oil spill response.

(b) Subsection (a) of this Code section shall not
apply:

(1) To a responsible party;

(2) With respect to personal injury or
wrongful death;

(3) | f the person is grossly negligent or
engages in willful misconduct; or

(4) To a response under the Comprehensive

Environmental Response, Compensation, and Liability

Act of 1980 (42 U.S.C. Section 9601, et seq.).

(c) A responsible party shall be liable for any
removal costs and damages that another person is
relieved of under subsection (a) of this Code section.

(d) Nothing in this Code section shall affect the
liability of a responsible party for oil spill response

under any applicable state law.”

Section 2. All laws and parts of laws in conflict

with this Act are repealed.
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action that a responsible party has'or would liavo, by
reason of subrogation or otherwise," against any person.

(1) This section does not apply to claims for damages
for personal igjury or wrongful death, and does not limit
the right of any person to bring an action for personal
injury or wrongful death ander any provfedoaor principle

. Of law.

(1) Any payments made by;* responsible party to

> cover liabilities arising from a discharge of all!, whether

under thisdivision orany other provision offederal, state,
or local law, shall hot be charged against any royalties,
rents, or net profits owed to the United State*, tho state,
or any other public entity.

(k) Any action which a private or public individual Or
entity may havo against a responsible party under this
section may be brought directly by the individual or
entity or by the state on behalfof the individual dr entity.
However, the state shal not pursue any action on behalf
of a private individual or entity which requests the state
not to panne that action.

(1) For the purposes of this section, “vessels™means

Vessels as defined in Section 21 of the Harbors and
Navigation Code.
f .967tLh6ALl (a) (1) Exceptasprovided in subdivisions
(b) and (d), and subject to subdlvioan (c), no person,
including, but not limited to, an cdl spill cooperative, its
agents, subcontractors, or employees, shal be liable,
under this chapter or the laws of the state to any person
for costs, damages, or other claims or expenses as a rerult
of aTticsM taken or omitted in. good faithin the course of
rendering care, assistance, or advice in accordance with
tire National Contingency Plan, the state oil ’spill
contingmcy plan, or at the?direction ofthe adminKtrntor,
onsite coordinator, or the Coast Guard in response to a
spill or threatened spill of otL1

(2) The qualified hrnnunlty under this section shall

Wy

not apply, to any oil spill response action which is
tixcendistecit. with t>e directions of the Court Guard, the
director,or,in the absence ofoyenridingditectk5h*xrf they
>Coast'Guard or.the vdirector, +is inconsistent with
applicable ©ontfc*geapy> plans hnpieanented. under thobf

division. L : "
(3)  Notnhg in this section shall, fn any manner ot

respeat, ajJfactorimpairany causeofaction agfcmstoran
liability of any person or pérson* responsibleor the spifl,
for the discharged oil, orfor the tanker, barge, terminal,
;%|pel|ne, or facility Cram which the oil was discharged.
he responsible person or persons shall remain liabléfor
any andal damages arising from the discharge, including
damages arising from improperly carried out response
efforts, asotherwise provided by law. _ 1
ofty qualified Tramunfty under An section shaft
uuxj feRYpMRt rax feMMafMiksl aidUiittp wuiTusr TawT TMWI viv A|Lj9ﬁ:
WTCr VJI__VUVpiu FoT pC_TTWiIr “ tIW_U pjuuuuij puTpTSfo aT THT7
busracja<fresponding ts ed spillsand who to_rereHuIaUy
engaged as the iwoimw ef responding to nil apflls. No
immunity M attach to reapenee attidty after
expiration sf Ae firat69 days fartho parties déueribad

"tﬂoﬁﬁbo qualified naw wily trader this aeetiuu shaft

MenaioiMax geeadt Wiak jao aadi . VUAAIINIMY

engagez * thS'Stl resjpotas™* feuditcM flotd fce.JPersons
and ‘entjties who ar_e_gnaswfly_(?_edlcated a the

preseisa lo Haad rehabilitation of wilglife. Thereshrn be:n

no limitation on.the duration of the faBMinity?
Ncthing in tins section shah, in any manner or
respect, affector impair any causeofaction againstor any
I|ab|l|tyofany£artyor parfies responsible forf the spiD, ot
the rocpcuSAla “pwityf agents’ cra]}/doYecse and-
subeontraetora, for the discharged ofl. or for the broker
terminal, pipeline, or marine facility from which the oil
was discharged. | . 't
¢c) The responsible party or parties shall: _

1) Notwithstanding subdivision (b) or (h) of Section
867&56J} or any other provision of law, be strictly and

*/N\
OWwWF7
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a».;damagr* asking.

t % jtdpdnmiittosulidMiitin X" "tIMANiteny TOjSSITRWDMb*
' 3 -reapocaefttfortt of Ba-a”enti, dmp foyeds; i*A>cantmctor*,
4 oran otl spill cooperative of which it it amiember or with

5 whichit has acontract or other arraitganent for cleanup

*6 of its ofl spils, unless it would have a defense to the

7
8

original *pifl.
(2) Remain strictly Kabfo for any and all damages

9 earising from the response effort* of a person other than
10 a person specified ta paragraph (1).

11
12
13

(d) Nothing in this section *hah immunize a
cooperative or any other person from liability for acts of
gross negligence arwilful misconduct inconnectionwith

14 mthe cleanup of a xpilL

13
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17
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21
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36.
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(e) This section shall not apply to any action for
personal injury or wrongful death.

(f) A*used In this section, d ‘“cooperative* means an
organisation of private persons which is established for
the primary purpose and activity of preventing or
rendering care, assistance, or advice inresponse to a spiH
or threatened spills of d_L

(g) Except for the responsible party, membership in a
cooperative shall not, in and of itself, be grounds for;
Mobility resulting from 'cleanup activities of tlie
cooperative:

(b) For purposes of thil section, there shall be a
rebuttable presumption that an act or omission described
in subdivision (a) was taken in good faith-

(1) In any situation tn which immunity is granted
pursuant to subdivirion (a) and a responsible party is not
liable, is not Hable for noneconomic damages caused by
another, or is partially or totally insolvent, the fund
provided for In Article 7 (commencing with Section
9670.46) shad, in accordance with its terms, reimburse
claims of any injured party for which i person who is

granted immunity pursuant to this section would
otherwise be liable

fff The iMwuiilly granted pursyant to subdivision (of
i1 AMolgl AR A vy RARIY & IVMIE Lvurtclauy W38
een trocfod wstb the admmisferafor to respend toed spills

it
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<vaOWCTWTuItWTy vOvpVvi*>ufvw TTWT* W ~pKuuli*l uuQ
offers to' |- traatg «+» wintmBy neeepthbfo tawwg in
aew tfa we vritis the ttiteail apiftw afagaacy plan aad
this chapteri

() (1) The immunity granted by this section simH
only apply to response efforts thatore undertaken after
the administrator certifies thnt contracts with qualified
and responsible persons are in place to estsnre art
adequateand expediiiom response to any foreseeable oH
spdl that may occyr.in marine waters for which tbc.
responsible party L( ) cannot be identified or (S) is
xmahlcor imwilling to respond, contain, and cleanup tbc
oilspillin an adoguatoeand tim ely manner. In negotiating
these contracts, the administrator shall, to the maximum
extentpracticable, procure the services o fpersons who
are willing to respond to oil spills with no, or lesser,
iImmunity than thatconferred by this Section, but, in oo ,
event, a]greaterlmmunl% The administratorshah make .
the certification required by thissubdivision on an artnoal
hods. Upon certification, the immunity conferred by this =
section draff apply to all response efforts undertaken
during the calendar year to which the certificalfon *
applies, hr the absence o f the certification required by '
this subdivision, the immunity conferred by this section
shallnotattach to any responseefforts undertaken by kny\
person xn marine waters.

(2) hraddition to tbe authority to negotiate contracts
described in (1) above, the administrator shall also be \
authorized to negotiate and enter wto indcm nificatic
agreements with qualified andfioandsdly responsible '
persons to respond to ad spills thatmay occur in marine
waters for which tbe responsible party (A) cannot be’
identified or (B) is unable or unwilling to respond,
contain, and cleanup the oil spill fn an adequate and
timely manner.

(3) Tbc administrator may indemnify response
contractors for (A) all damages payafjle by means of
settlement or Judgment that arise from response efforts
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otherwise apply, and (3) reasonably related legal coats

. ajod expense* inarmed by the responder, provided that
tndemnification sbaU only apply to mtponm efforts

undertaken after tho expiration o fany immunity that
may exist as She result of the contract negotiations
authorized la this subdivision. In negotiating these
contracts, theadministratorshall tv thomaximum extent
practicable, procure tbe services of persons who are
willing to respond to oilspllh vritb hoi or as little, rightto
indem nification as possible. ASindem nification shall be
paid by tbe mdmkastrabuT from the QQ Spill Response
Trust Fund

(k) (1) With regard to a person who is regularly
engaged in the business o f responding to oil spills, the
immunity conferred by dm section shallnotapplytoauy
response efforts by tbrtperson thatoccur later than GO
days alter tbe Brat day the persons response efforts
commence.

(2) Notwithstanding the limitatioa contained in
paragraph (I), the administrator may, upon making all
tire following findings, extend the period o ftime, not to
extxed30days, duringwhich the immunityconferred by
this section applies to response efforts:

(A) FhfC to inadequate or incomplete containment
and stabilization, there exists a substantial probability
that the size o fihe apdl willsignificantly expand and (i)
threaten previously uncontaminated marine or Land
resource* (is) threaten already contaminated marine or
land resources with substantialadditional contamination,
or (iil) otherwise endanger the public safety or welfare.

(B) The remaining work is-of soch a difficult or
perilous nature thatextension o fthe-immunity iadearly
In the public interest

(C) No other gqualified and financially responsible
contractor is prepared and willing to complete tho
response effortin theabsence o ftheimmunity,oralesser
immunity, as negotiated by contract.

(3) Theadministratorshallprovide five daysnotice of
his or her proposed decision to either extend, or not

©OONOUITA~WN

32
33

extend, tho immunity conferred by this *flcdiA,& I(
Interested parties shall be given an opportunity to’~r*
presentoraland written evidence atan inform alhearing.’
In makinghisor herproposeddecision, tbcadmmistntm
shall specifically seek and consider tbe advice of the G
relevantCoastGuardrepresentative. Theadministrator's <:y.
ckc&ion to notextend the immunity shall be announced vy .-,
at least 10 working days before the expiration of tbe i_;~]
Immunity toprovideperson*an Opportunity to terminate.y ?e
their response effortsas contemplated by paragraph (4)."." J°
(4) No person or their agents, subcontractors, or,
em ployees shall incur any Uabilily tarder this chapter or t- 'ty
any other provision of law solely as a result o f that
person’s decision to terminate their response efforts
because o f the expiration o f the immunity conferred by v
this section. A person’'s decision to terminate respanse\yi
efforts because of tbe expiration of the iImmunity's;;
conferred by thissection shaUnotin anywnannerim pair,-
curtail Unat;or otherwise affecttbe immunity conferred,,f. ;
ontbeperson with regard to theperson sresponse efforts }
undertaken during the period of time the inmamity.\',
applied to such response efforts. S :
(5) The immunity granted under this section shall' y’.
attach, without tbe Ilimitation contained in *
subdivision, to tbe responseeffortso fpersonswhoarcnot‘?i
regularly engaged in the business o fresponding bp
sjiln. Persons who are not regularly engaged Id ‘the
business o f responding to oil spills includes, butis nof.''y?
limited to, (A) persons who are primarily dedicated to[ *“]
tbe preservation and rehabilitation of wildlife and B) [ Vv ;
person* who derive their livelihood primarily from
fishing. Y
(1) As used in this section, Vaptwse efforts” means*.r.j

34 «rendering care; assistance, or advice in accordance with.' *s;.*

3ti the National Contingency Plan, the state oil spill |

36 contingencyplan,oratthedirection ofth e administrator,

37 oruate coordinator, or the Coast Guard in response toa '

38 spillor threatened spill o foil.

\



Citation F.snkiRJ Deiabase Mode
OE LEEIS 5 i1221) R ! Of 1 QE-LES15 P
1391 Delaware Laws Ch. 5 <3.3. 5)

DELAWARE 1521 SESSION LAW SERVICE
FIRST SESSION OF THE 135TH GENERAL ASSEMBLY
COPR. <C) WEST iS9i No Claim to Ona. Govt. Works
Additions ana deletions are not identified in this document.
Ch. 5

$.3. iJo. £
HAZARDOUS WASTE CLEANUP— LIABILITY OF THIRD PARTIES

AN ACT TO AMEND TITLE 13, DELAWARE CODE. RELATING TOLIMITATION OFLIABILITY
FOR OIL AND HAZARDOUS MATERIAL DISCHARGE CLEANUP.
3£ IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE;

Seciicn 1. Amand Chapter Si, Title 10 of the Delaware Code bv addmcj thersto
m new Section to read as follows;

<< DE ST Tl IQ s 8135 »

“a 3iai»« Limitation on Liability of Third Parties Rendering Assistance in Oil
or Hazarocua M aterial Oischarge Cleanup.

(a) The provisions of anv law, rule or rsqulation to ihe contrary
notwithstanding., the lia b ility of any person rendering oare, assistance,or
advice to prevent, minimize or mitigate o il or hazardous material discharge for

anv removal costs and damage caused by or related to such care, assistance O0f
advice shall be limited to act3 or omissions of such person which can be sncun

to have been the result of gross nealiganca. reckiess, wiiful., wanton and/or
intentional acts of misconduct on the cart of such person.
ioThe im ii of liability aa set forth in Subsection (ai cf this Section

shall not apply to the actions of any person responsible for the initial
discnarce.

(C)Any person responsible for the initial discharqs is liable for any
removal costs and damages that another person is relieved of under Subsection
(a) of this Section. . .o .

Id) This Section shall not be construed to lim it any lia b ility of any person
for personai injuries cr wrongful death as a result of the acts’ or pmi33ions of
such person. * »

e . << DE ST Tl 10 s 8134 >>

Section 2, Amend Chapter 81, Title 10 cf the Delaware Cods by striking s 8134
in its entirets*.

SYNOPSIS



This b ill is prcccsed by tha Delaware River and Bay Oversight Committee., Th
b ill wouid lim it lia b ility for removal coats ana cemaqge; (other than- personal
injury or wrongful death,” of a third party who renders assistance m a cleanuo
operation to those acta which amount to gross negligence or reckless, wilful,
wanton, or intentional misconduct.

Approved January 31, 1291.

GE LEG15 5 <1991)
END OF OOCUMENT



ORA/UFA JOINT POSITION PAPER

ON HB196
by Riki Oftt
The Oil Reform Alliance and United Fishermen of Alaska
are strongly opposed to the intent of HB196. We think a
bill that réduces the state's liability standards for
response action contractors (RACs) is 'both unnecessary and
undesirable.
Our big?est concern with HB196 is that it weakens laws
passed only Tast year, laws designed to strengthen oil spill
tion” and reSponse incentives. Alaska's current

revent

F|)|ab|I|ty standard offers more protection to the public than
ral ?overnment's_standard of gross ne%hgence. The

tafes to set higher standards than the federal

t is a key provision of the Oil Pollution Act of

S
N
A90) and this right should not be dismissed lightly.

If HB196 is viewed from the perspective of fishermen
and communities as victims, the inadequacies of this b ill
become apparent. HB196 effectively places another hurdle
across the path of victims trying to get compensation for
damages caused by a catastrophic  oil Spill. Further, |
shifts the liability of spill response from RACs to
taxpayers.

I
0
t

It is questionable whether someone can assume another's
liability. The s%nller retains the right to arque that they
are not ‘liable, The burden of proof, under HB196, lies with
the "person brlnglan a claim against the RAC" (CS HB196 pg
6, lines 19-20). ntil the case is settled in a court of
law, the victim remains uncompensated.

Ar?uments in favor of this bill state that Alaska's
legal atmosphere and liability exposures that discourage new
cleanup contractors from entéring the state. But factually,
the number of RACs has increased 5|gn|f|cantly since Exxon
Valdez spill. In Alaska, RACs could also get the same cover
of protection that they seek in HB196 by indemnification
through contingency plans.

700 11 Street, M Anchomnfce, Alnnka 90801 = (B07) 274+821
too* RAGIM kT



FISCAL NOTE

STATE OF ALASXA
1991 LEGISLATIVE SESSION

Revision D a te :

Title: Limited Liability for oil spill

response, arrinn. arnnl-raL-r&cs
Sponsor: House O || & GaS

Requestor: House O il & Gas

Expenditures/Revenues: (Thousands of Dollars)

NO 1

Bill Version: CSHB 196
(H) Publish Date: 3/13/91

Department Affected: DEC
BRU: Environmental Qualify
SPPM

Component:

COMPONENT SERIAL NO.

OPERATING FY 92 FY 93 FY 94

PERSONAL SERVICES 0.0 0.0

TRAVEL
CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0

CAPITAL | 1

REVENUE |

FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0
FEDERAL FUNDS

OTHER

TOTAL 0.0

POSITIONS:

FULL-TIME 0
PART-TIME
TEMPORARY

Estimate of current year impact:

0.0

0.0

0.0

ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Janice Adair

0.0

0.0

0.0

0.0

Division: Commissioner's O ffice

Approved by Commissioner:------- -—-------
Agency: A-/)

FY 95 FY 95
0.0 0.0
0.0 0.0

|
0.0 _ 0,0
0.0 0.0
0 0
Phone: 2600
Date: March 11,

FY 97
0.0
0.0
1
n.n
n.n
0
1991
Date:/ ?.|--—

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 r u

n m rrr.
COMMITTEE COPY

Page_!_






ORA/UFA JOINT POSITION PAPER
ON HB196

by Riki Oftt

The Oil Reform Alliance a nltfe
|

d U Fishermen of Alaska
are strongly opposed to the en% 1
)

d
of HB196. We think a
ility standards for

n
Int

bill that reduces the state's lia st

Is both unnecessary and

response action contractors (RACs
undesirable.

Our blg%est concern with HB196 is that it weakens laws
passed only Tast year, laws designed to strengthen oil spill
prevention and reSponse incentives. Alaska's current
| standard offers more protection to the public than
al government's standard of gross ne%llgence. The
stafes to set higher standards than the federal
t is a key provision of the Oil Pollution Act of
90) and this right should not be dismissed lightly.

|f HB196 is viewed from the perspective of fishermen
and communities as victims, the inadequacies of this bl
become apparent. HB196 effectively places another hurdle
across the path of victims trying to get compensation for
damages caused by a catastrophic oil Spill. "Further, it

shifts the liability of spill response from RACs to
taxpayers.

f
a
e
n

==

0

It is questionable whether someone can assume another's
liability, 'The spiller retains the right to argue that th,e%
are not ‘liable, The burden of proof, ‘under HB196, lies wit
the "person brlngqu a claim against the RAC" (CS HB196 pg.
6, lines 19-20). ntil the case is settled in a court of
law, the victim remains uncompensated.

Ar?uments in favor of this bill state that Alaska's
legal atmosphere and liability exposures that discourage new
cleanup contractors from entéring the state. But factually,
the number of RACs has increased S|8n|f|cant|y since Exxon
Valdez spill. In Alaska, RACs coul also”get the same cover
of protection that they seek in HB196 by ii"demnification
through contingency plans.

71011 Rlrrcl, H Anchnrntjc, Alnsko 99B01 = (907) 274-0021
|IXp> Rmird v



ORAJUFA page 2

Tesoro's plea for immunity from Alaska's liability
standards does not stem from a problem with existing law;
rather, it stems from Alyeska's requirement of a one billion
dollar direct action bond from all parties regiardless_ of
size, Last session countless hours were spent tailoring
HB567 foz' both large and small operators. If Alyeska
restructured its bonding requirement, Tesoro's problems
evaporate.

. Conoco's testimony of their recent response to a spill
with an. unknown responsible party i3 misleading. Conoco
implied that "volunteer" response, in cases where the ,
spiller is either E{n nown or insolvent, would be limited in

0
i
the future unless RACs were immunized.

. However under existing law, if the spiller is unknown
or_insolvent, the state assumes control of the cleanup - and
reimburses RACs for reasonable expenses. It is important to
realize that Conoco did respond to a spill with an unknown
responsible party under existing law with existing liability
standards.

Liability protection for small RACs, such as fishermen
or communities, can be achieved through contractua

|
indemnification. The problem with strict liability as
perceived by Tesoro, Conoco, and even the community RACs
simply does not exist.

Alaska's strict liability standard was watered down in
1989 by the legislature so RACs would be liable for injuries
caused by their own response actions only if they were
negligent or engaged in intentional misconduct, ~Under
existing law, to Show negligence by a RAC, a claimant must
show that the acts or omissions of the contractor under the
response action contract was not in accordance with
crlene_rally accepted professional standard and practices
he time their response action services were performed
46.09.823(a)).

Existing law provides ample protection for RACs and
marginal protection for the public. To further weaken the
state's liability standard would he a grave and regrettable
step away from the lessons learned from the Exxon Valdez

spill.

af
(AS

UNITED FISHERMEN OF ALASKA

Greg Selder
Executive Director

_ o (907) 5362820
211 4th Street. Suite 112~ Within Alaska; |-800-478HSH
Juneau. AK cesnl Fax# (907) 463 245



FISCAL NOTE No. 1

BiIIIVersion: CSHB 196(nnn)

STATE OF ALASKA , .
1991 LEGISLATIVE SESSION (H) Publish Date: 3/13/91

Revision Date: Department Affected: DEC

Title: Limited Liability for oil spill BRU: Environmental Quality
response,arrinn. arnnfracro - Component: SPPM

Sponsor: House O il & Gas

Requestor: House Oil & Gas COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL | 1 | 1 f

REVENUE 1 I | f

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 0.0 0.0 0.0 v 20,0 n.n

FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME 0 0 0 0 0 .0
PART-TIME
TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Janice_Adair Phone: 2600
Division: Commissioner's O ffice Date: March 11, 1991

Approved by Commissioner:
Agency: A~ft P~Cr Date: LT ( u/ 2.0

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, CMB, & Impacted Agency(ies).

Rev 10,90 COMMITTEE COPY PaQe— (O1—
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FISCAL NOTE

STATE OF ALASKA SILL NO:  CSHB 196(JuD)

1991 LEGISLATIVE SESSION

Revision Date: Department Affected: Legislative Affairs Agency

Title: "An act limiting civil liability tor acts or BRU: Legislative Council

omissions of an oil spill response action contractor...

Sponsor: House Special Committee on Oil & Gas Component: Council & Subcommittees

Requestor: House Judiciary

A COMPONENT SERIAL NO:

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING
CAPITAL
REVENUE

(%]
T o
OO OO OD
ODOO OO ODIODODOOD
OO OTOODODIODOOD
OO O OO IODODODOD

(%)
o

FUNDING: (Thousands of Dollars)

GENERAL FUND 0
FEDERAL FUNDS 0
OTHER 32.0
TOTAL 32.0

O O O o
O O O o
O O o o

POSITIONS:

FULL-TIME 0 0 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

CSHB 196(JUD) proposes a study be prepared to assess the oil spill response action contractor civil liability
and oil spill contingency plan holder status. Funding would be from the Oil and Hazardous Release
Response Fund. To perform this study, the Citizens' Oversight Council would need funds for contractual

services for legal and other research.
see attached page

OO OO0 DO O

O O O o

783

FY 97

OO OO OO

O O O o

Prepared By:
Division:

Approved By:
Agency:

465-3850
Pamela A: Stoops, Director Michele Brown, Exec. Director Phone: 561-2101
Administrative Services Citizens’ Oversight Council Date: 4/23/91

Warren W. Endicott, Executive Director (j/OIrrVKv ( K M )
Legislative Affairs Agency Date: 4/23/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Inmpacted Agency(ies).

Page 1of 2



CONTINUATION OF FISCAL NOTE: CSHB 196(JUD)

CSHB 196(Jud) limits liability for civil damages for oil spill response action contractors who respond
to a release or athreatened release of oil, unless the contractor acts with gross negligence
or intentional misconduct. The limited liability is intended to encourage aggressive oil spill

response.

In analyzing this bill, the legislature found that there were good public reasons to address

the issue of oil spill response action contractor liability. However, the legislature also found that
the subject is extremely complex because of the varying public interests and the variations in
the types of response action contractors currently operating in Alaska. The legislature wants the
study to identify the types of contractors responding to different oil spill discharges so that the
legislature could finely tune which response action contractors operating in which scenarios
ought to have limited liability for civil damages.

The legislature also intended the study to address the relationships between different response acti
contractors and the holders of contingency plans. In order to have a strengthened and cohesive oil
spill response, it is critical that the contingency plan holder and the response action contractor
adhere to a single plan with direction and oversight by state and federal agencies. In analyzing
current law, the legislature found that confusion in response may still exist. Accordingly,

the legislature has requested that the study include an assessment of whether the present state
laws that require oil shippers and owners to hold contingency plans, and that enable oil shippers
and owners to contract with response action contractors to carry out contingency plans, are
adequate to protect the public in the event of an oil spill.

CONTRACTUAL
Estimate approximately 2 months or 320 hours of research and report preparation.

Estimate contracting at approximately $100 per hour on the assumption that the
contractor would assume all expenses for the project, including travel, supplies,
postage, copying, computer services, etc.

$100 x 320 hours = $32,000

on

Page 2 of 2



- I AJSEcommittee REPOI

Date Referred: April 19, 1991 FURTHER REFERRALS: Finance
Date of Committee Action: 4 -3 = )* |
The JUDICIARY Committee considered: HB 196

HOUSE BILL NO. 196 LIABILITY OF RESPONSE ACTION CONTRACTORS
"An Act limiting civil liability for acts or omissions of an oil spill response action contractor and establishing
strict liability on responsible parties for certain acts or omissions of a response action contractor; amending the
definition of ‘response action’; and providing for an effective date.”

RECOMMENDATIONS: [ 1 the same title
be replaced with CS HS8 1Q (P ( Xop'l -1X) a new title

[ 1 have attached amendments(s)
[ ] do pass

[ ] do not pasS

V>] no recommendations

[ 1 individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): O APPROVES PREVIOUS: (Depi/Dm)
fiscal impact Bffa&cy [ ] fiscal note(s)

[ 1 zero fiscal note &(] zero fiscal note(s) PS CL '3-13-9

SIGNING DO PASS



CLEANUP CONTRACTOR LIABILITY FOR DAMAGES CAUSED
BY CLEANUP OPERATIONS

CSHB 196 and Federal Law vs. Existing Alaska Law

Liability Under Existing Alaska Law

Liability Under CSHB 196 and Federal Law

, m  Gross , _ Caused

Not Simply Grossly | Violation Violated Intentionally Personal
E_venI Negligent | _ Cont OOac Cﬁused Injol#ry
| ontingenc rder arm

!\Fegwggnt Ple?n y - Death

Note:

Arquable

Lighility

Hefe_Under Note: Vessel and Oil Owner Both Expressly Liable

EX|st|ng Law for Simple Negligence of Cleanup Contractor

Under CSHB 196, Sec, 3.

Vessel Owner and Operator Expressly Liable for
Simple Negligence of Cleanup Contract Under
Sec. 4201(a)(c K~ jC™ of OPA



Simple Negligence:

"A person is negligent if he does not use reasonable care. Negligence may result from action or inaction. A person is negligent if he does not act
as a reasonably careful person would act under similar circumstances. In this case you [the jury] must decide whether or not defendant used
reasonable care under the circumstances."

...Wilson v. State. 669 P.2d 1292, 1295 (Alaska 1983)

Gross Negligence:

"[M]ost courts consider that 'gross negligence’ falls short of a reckless disregard of consequences, and differs from ordinary negligence only in degree,
and not in kind...[i]t signifies more than ordinary inadvertence or inattention, but less than conscious indifference to consequences; and that it is,
in other words, merely an extreme departure from the ordinary standard of care."

..Storrs v. Lutheran Hospitals, 661 P.2d 632, 634, n. 1, (Alaska 1983)



RECOVERY OF CLEANUP COSTS
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both Existing Law and CSHB 196

Vessel Owner or Operator
Must Provide

1 $202 Million Financial Responsibility.
AS 46.04.040(c)(1)

2. $64 Million Financial Responsibility.
OPA Sec. 1016

3. Alaska Law: At least $60 Million
Direct Action. AS 49.04.040(1)
Federal Law: All Direct Action
OPA, Sec. 1016(f)



DAMAGE RECOVERY
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both Existing Law and CSHB 196

Vessel Owner or Operator
Must Provide

1 $202 Million Financial Responsibility.
AS 46.04.040(C)(1)

2. $54 Million Financial Responsibility.

OPA Sec. 1016

3. Alaska Law: At loa3t $60 Million
Action. AS 40.04.040(1)
Federal Law: All Direct Action

OPA. Sec. 1016(1)



DAMAGE RECOVERY FOR CLEANUP
CONTRACTOR'S SIMPLE NEGLIGENCE™

Under CSHB 196

+Bsed on a Crude Spill From 90,000 DWT Qll Tanker



BENDOREVENTS CF ALEANLP GONTRACTCR LIMITED  LIABILITY

Be It further resolved/:that the Pacific Fisheries Legislative Task Force
supports; and encourages; state and federal: legislation which grants any person
who: responds to an.oil spill, caused by another, immunity from liability, from
all costS;:and damages except in cases where:the responder acts with, gross
negligence or willful misconduct, or causes personal injury or wrongful death.

...Pacific Fisheries Legislative Task Force, June 16, 1990 (Sitka)
Alaska Delegates: Sen. Eliason

Sen. Zharoff

Rep. Davidson

Rep. Navarre

In particular, | support the need for limited immunity for all oil spill
responders other than liable parties, to the extent that it may be necessary
to encourage such persons to take action promptly. Prompt action after a
spill is essential to protect the marine environment of California from oil
pollution.

As you know, the Oil Pollution Act of 1990 (P.Tj* 101>-380) was signed by the
President on August 18th. That Act provides limited federal immunity for all.
oil spill responders.

A law that does not address responder's concern abut liability exposure,
causing them to hesitate in responding to spills, would be counterproductive.

Oil spill response is not an exact science. Decisions often must be made with
incomplete and sometimes conflicting information* Moreover, the operational
environment is unpredictable. Liability standards must take those factors

into account if effective programs: are to be put in place.

...United States Coast Guard, August 28, 1990

Because unnecessary impediments to expeditious oil spill response should be
minimized:, we: support the concept of immunizing spill responders by passing
through their liability to the spiller, wunder the following conditions: none

of the spiller's original liability 1is in anyway reduced, and there are
adequate assurances that all damages will be paid, and that the injured

parties can be made whole.

...The California Sierra Club, April 21, 1990

X



MORE ENDORSEMENTS OF CLEANUP CONTRACTORS LIMITED LIABILITY.

Cleanup firms are willing to accept legal responsibility for willful
misconduct, personal injury or wrongful death. They need protection from
simple negligence because they must make quick decisions wunder difficult
circumstances. Sometimes they may guess wrong. In most cases, they are not

acting on their own, but under Coast Guard authority. The federal government,
however, is protected in such circumstances from those seeking targets from
which to recoup losses. Cleanup groups are not.

...The San Francisco Examiner. June 10, 1990

Right now, oil spill teams can be sued just for showing up to fight the
damage. for events that occur in the chaos of a recovery effort. For the
land that is damaged as a result. And the price tag can run into the
billions...

We urgently need your help to pass Good Samaritan liability protection for our
efforts. We believe our work deserves the same immunity from lawsuits as a
doctor who stops to help a heart attack victim on the street. Indeed, we stop
everything to help an injured Earth when she needs it.

...International Bird Rescue Research Center, et al., August 1990

Should qualified immunity not be granted to responder as outlined in the bill,
FORT has no chance of succeeding. I cannot ask the men and women who have
voluntarily trained and been certified in oil spill recovery to participate
if the possibility of a lawsuit hangs over their heads when they are cleaning

up someone else’'s spill.

...Ventura County Commercial Fishermen's Association, May 4, 1990



AGBOP

. he men and wamen who
respond to an oil spill aisis are
willing to accept-many dangers.
Good Samaritans in every sanse
of the word, they risk uncertain
s, fireandexposure.

B Ut treress ore risk trets
truly unacceptable. A crippling
lawsuit against the recovery team
itself Yet, because ofan oddquirk
in tre law;, tret's a real possibility.

R right row; ol sall tearrs
can be suedjust for shoningup to
fight the darmege, for events that
occur in the dhacs of a recovery
effort. Far the land thet is dam-
aged as a result. And the price
tagcanrun into the hillions.

Z this reasonable? The
Congress of the United States
doesn't think so. The Califomia
State Senate doesn't thinksa. In
ha, only one group wants to be
able to meke the pecple fighting
tie ail spill pay for despill itself
The California Trial Lawyers
Association.

:I]-Lﬁm/\erﬁjq:mal inter-
est group hes managed to block
the final steps in enacting Good
Samaritan protection for oil re-
covery teans. Why? Fortheoldest
reason of al—they want the fess.

kSenator Barry Keene and
Assemblyman Ted Lempert are
working overtinre to protect Cal-
ifomial coestlire. Andwehave a
mejor interest in their efforts. We
are the pegplewho fight ol spills.
Some of us do so to protea our
fishinggrounds Sometosaein-
nocent wildlife Others, aspan of
aresporsible petroleumindustry.
Ve believe that whoever spills the
oil shouldlee liable for the costs—
not the pegplewhodeanit up.

If

Sponsored By
Intemational Bird Rescue Research Certer
Clean Bay =Clean Coastal Waters =Clean Sees
Venmra County Commercial Fshermens .Assodiation
Marine Spill Resporse Corporation

Ito

V/ rilurgentiyreedyourhep

to pass Good Samaritan lia-
bility protection for our efforts
We believe curwork desenes the
<are inmunicy from Lanslit] as
adoctorwhostosstohelpa heart
attack victim on the jtreec In-
deed westiopeverythingtohepan
injured Earth when she needs it

JL lease sed in thecoupons
belowand =l theCalifomiaState
Assermbly to pas* SB 2040 au-
thored by Senator Barry Keene.
Itsthe onlywayto kegp sorae very
Good Samaritans on thejob

. 4 1Ui InSayingNO To The
V Iridi Lanyers, YerooSB 20HD

r CALLUS 77N

all Toll Free.

18004255000,

Ask forOperator 952

T)m miidl frw
MhelVia UuoaSonica

Write Us.

rill OM ddaoomi acdnma KMinb
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\VCAMLLID- CoUMHtUtCS'iifternLen-'s!

SERVINC COHHERCIAL FISHERMEN SINCE 1987

V.C.C.F.A. * 1567 SPINNAKER DRIVE * STE, 203-199 < VENTURA. cALIF 93001
(80S) 985-970S

Honorable George Qeukmajiam May 4. 1990
Governor of California

State Capital First Floor

Sacramento. CA. 95Q14

Dear Governor Ooukmaliam,,

Ventura County Commercial Fishermen’® Association (VCCFa) has
devoiopod the Fishermen’s Oil Response Team (FORT). A* you are
aware thi3 resource of certified commercial' fishermen is
designed to be called upon by clean up coordinators during an
emergency. FORT would provide additional manpower, vessels, and
aircraft as needed to respond within the first hour* of an oil
spill emergency not days later.

I have received information that California Trial Lawyers
Association wishes to change the wording of S8~2040, Instead of
providing qualified immunity for spill respondents, they prefer
to negotiate indemnification of said respondents.

Please let me know your viewpoint on this important issue.
ShoulLd qualified immunity not be granted to respondes as outline

in the bill, FORT ha® no chance of succeeding. | cannot ask tha
men and women who have voluntarily trained and been certified in
oil spill recovery to participate if tho possibility of a

lawsuit hangs over their heads when they are cleaning up someone

else 's. soil 1.

Because of the sensitive Channel Islands and nearby coaatal
region our association supports FORT’s defensive capabilities
towards oil spill recovery. | shudder at the thought of d
"VALOEZ" type spill encircling tho islands while bureaucrats
negotiate indemnity clauses.

Your supoort is welcome. Enclosed is our newsletter and | would

appreciate your subscription.

Sineerely,

2rian Tenison
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what @ person of ordinary prudence would have
~one under similar circumstances. Amoco Chemical
t'Corp- v. Hill. Del.Super., 318 A.2d 614. 617. Conduct
*which falls below the standard established by law for
the protection of others against unreasonable risk of
harm; It is » departure from the conduct expectable
IT'of a reasonably prudent person under like drcum-
aunces. Pence v. Ketchum. La.. 326 So0.2d 831, 836.

The term refers only to that legal delinquency
which results whenever a man fails to exhibit the
care which he ought to exhibit, whether it be slight,
ordinary, or great. It is characterized chiefly by
inadvertence, thoughtlessness, inattention, and the
like, while "wantonness” or "recklessness” is charac-
terized by willfulness. The law of negligence is
founded on reasonable conduct or reasonable care
under all circumstances of particular case. Doctrine
of negligence rests on duty of every person to exer-
cise due care in his conduct toward others from
which injury may result.

See also Actionable negligence; Active negligence;
Cause; Comparative negligence; Concurrent negli-
gence; Fault; Imputed negligence; Invitation; Joint
negligence; Laches; Legal negligence; Palsgraph
doctrine; Parental liability; Product liability; Rea-
sonable man doctnne; Reckless; Simple negligence;
Standard of care; Strict liability; Supervening negli-
gence.

Actionable negligence. See Actionable negligence.
Active negligence. See Active negligence.
Collateral negligence. In the law relating to the re-

sponsibility of an employer or principal for the negli-
gent acts or omissions of his employee, the term
"collateral” negligence is sometimes used to describe
negligence attributable to a contractor employed by
the principal and for which the latter is not responsi-
ble. though he would be responsible for the same
thing if done by his servant. Weber v. Buffalo Rail-
way Co.. 20 App.Div, 292, 47 N.Y.S. 7.

Comparative negligence. See Comparative negli-

genee.

Concurrent negligence. Arises where the injury is
proximately caused by the concurrent wrongful acts
or omissions of two or more persons acting indepen-
dently. See also Concurrent negligence.

Contributory negligence. The act or omission
amounting to want of ordinary care on part 0{ com-
plaining party, which, concurring with defendant's
negligence, is proximate cause of injury. Honaker v.
Crutchfield. 247 Ky. 495, 57 S.W.2d 502. Conduct by
a plaintiff which is below the standard to which he is
legally required to conform for his own protection
and which is a contributing cause which cooperates
with the negligence of the defendant In causing the
plaintiffs harm. LI v. Yellow Cab Co. of California,
13 Cal.3d 804, 119 Cal.Rptr. 858, 864. 532 P.2d 1226.

Conduct for which plaintiff Is responsible amount-
ing to a breach of duty which law Imposes on persons
to protect themselves from Injury, and which, concur-
ring and cooperating with actionable negligence for
which defendant is responsible, contributes to injury
complained of as a proximate cause. Cowan v. Dean.
81 S.D. 486. 137 N.W.2d 337, 341.

NEGUGENCE

The defense of contributory negligence haa been
replaced by the doctrine of comparative negligence
E_ V.) in many nates. See also Exceptions ana limita-
ions. Infra.

An affirmative defense which must be pleaded and
proved by defendant Fed.R.Clvll P.. Rule 8<c).

Doctrine Is also applicable to one who through his
own negligence has contributed to material alteration
of a negotiable instrument. U.C.C. § 3-406.

Criminal negllgence. Criminal negligence which will
render killing a person manslaughter Is the omission
on the part of the person to do some act which an
ordinarily careful and prudent man would do under
like circumstances, or the doing of some act which an
ordinarily careful, prudent man under like circum-
stances would not do by reason of which another
person is endangered in life or bodily safety; the
word "ordinary" being synonymous with "reasona-
ble" in this connection.

Negligence of such a character, or occurring under
such circumstances, as to be punishable as acnme by
statute; or (at common law) such a flagrant and
reckless disregard of the safety of others, or wilful
indifference to the injury liable to follow, as to con-
vert an act otherwise lawful into a crime when it
results in personal injury or death.

That species of want of care by which a person
may be criminally liable. It varies from jurisdiction
to Jurisdiction and is called culpable negligence in
some. However. It generally refers to conduct which
is not intentional and ordinarily not wilful, wanton
and reckless.

See Negligent homicide; Negligently; Negligent
manslaughter.

Culpable negllgence. Failure to exercise that degree
of care rendered appropriate by the particular cir-
cumstances, and which a man of ordinary prudence
in the same situation and with equal experience
would not have omitted.

Degrees of negllgence. While there are degrees Of
care, and failure to exercise proper degree of care is
"negligence,” most courts hold that there are no de-
grees (e.g. slight, ordinary, gro3s) of negligence, ex-
cept in bailment cases or under automobile guest
statutes. Murray v. De Luxe Motor Stages of Illinois.
Mo.App., 133 S.W.2d 1074, 1078. The prevailing
view is that there are no "degrees" of care in negli-
gence, as a matter of law; there are only different
amounts of care as a matter of fact. To the extent
that the degrees of negligence survive, they ire de-
scribed below.

Exceptions and limitations. The general rule in auto-
mobile accident cases that contributory negligence
bars recovery for the injuries sustained is subject to
various exceptions and limitations. Thus the defense
of contributory negligence may be inapplicable where
defendant's negligence is of a gross or willful charac-
ter. Moreover, application of the doctrine of contrib-
utory negligence is limited by the last clear chance
doctrine or similar doctrines, or by comparative negli-
gence statutes.

Cross negllgence. The Intentional failure to perform

a manifest duty in reckless disregard of the conse-
quences as affecting the life or property of mother.



NE EXEAT

jurisdiction. August v. August. 65 Ga.App. 883. 16
S.E.2d 784, 785.

Ne exeat regno /niy iksiyst rignow/. Lat. !n English
practice, a writ which issues to restrain a person
from leaving the kingdom. It was formerly used for
political purposes, but is now only resorted to in
equity when the defendant Is about to leave the
kingdom; it is only in cases where the intention of

the party to leave can be shown that the writ is
granted.

Ne exeat republica 'niy iksiyat rapablaka/. Lat. In
American practice, a writ similar to that of ne €Xéat
regho qV available to the plaintiff in a civil suit,
under some circumstances, when the defendant is
about to leave the state.

Nefas /niyfis/. Lat. That which is against right or
the divine law. A wicked or impious thing or act.

Nefastua /nafistas/. Lat. Inauspicious. Applied, in
the Roman law. to a day on which it was unlawful to
open the courts or administer justice.

Negatlo conclusion!* est error In lege /nsgiysh(ly)ow
kjnkluwz(h)iyo\tmjs ist 4hrar in liyjly/. The denial of
a conclusion Is error in law.

Negatlo destrult negattonem, et amba factunt affirms-
tfonem /nsg4ysh(ly)ow distruwa r jiyshiydwnam W
ambiy fiyshiyant ifarmiysiiiydwnam/. A negative
destroys a negative, and both make an affirmative.

Negatlo duplex eat afflrmatlo /nagfysh(ly)ow d(y)uw-

pliks ist *farm6ysh(ly)ow/. A double negative is an
affirmative.

Negative. A denial; a proposition by which something
is denied; a statement In the form of denial. Two
negatives do not make a good issue.

As to negative Covenant; Easement; Servitude;
Statute; and Testimony, see those titles.

Negative averment. As opposed to the traverse or
simple denial of an affirmative allegation, a negative
averment is an allegation of some substantive fact,
e.g., that premises are not in repair, which, although
negative In form, Is really affirmative In substance,
and the party alleging the fact of non-repair must
prove it. An averment in some of the pleadings In a
case In which a negative Is asserted. U. S. v. Elsen-
minger. D.C.Del.. 18 F.2d 816, 819.

Negative condition. One by which It is stipulated that a
given thing shall not happen.

Negative covenant. A provision In an employment
agreement or a contract of sale of a business which
prohibits the employee or seller from competing In
the same area or market. Such restriction must be
reasonable in scope and duration.

Negative easement. A right in owner of dominant tene-
ment to restrict owner of servient tenement in exer-
cise of general and natural rights of property. Fort
Dodge. D. M. S. Ry. v. American Community
Stores Corp.. 258 lowa 1344. 131 N.wW.2d 515. 521. A
negative easement Is one effect of which Is not to
authorize doing of act by person entitled to easement,
but merely to preclude owner of land subject to
easement from doing of an act which, If no easement

|
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existed, he would be entitled to do. McLaughlin v
Neiger, Mo.App.. 286 S.W.2d 380. 383.

Negative evidence. Testimony that an alleged fact did
not exist. See Rebuttal evidence.

Negative pregnant. In pleading, a negative implying
also an affirmative. Such a form of negative expres-
sion as may imply or carry within it an affirmative.
A denial in such form as to imply or express an
admission of the substantial fact which apparently is
controverted; or a denial which, although in the form
of a traverse, really admits the important facts con-
tained in the allegations to which it relates. Cramer
v. Aiken, 63 App.D.C. 16. 68 F.2d 761. 762.

NeggUdare. To claim kindred.

Neglect. May mean to omit, fail, or forbear to do a
thing that can be done, or that is required to be done,
but it may also import an absence of care or attention
in the doing or omission of a given act. And it may
mean a designed refusal or unwillingness to perform
one’'s duty.. In re Perkins. 234 Mo.App. 716, 117
S.w.2d 686, 692.

The term is used in the law of bailment as synony-
mous with "negligence." But I’Ehe latter wq'rd Is the
closer translation of the Latin negllgentla.

Failure to pay money which the party is bound to
pay without demand. An omission to do or perform
some work, duty, or ect. Failuie to perform or dis-
charge a duty, covering positive official misdoing or
official misconduct as well as negligence.

See also Excusable neglect; Negligence.

Culpable neglect. Such neglect which exists where
the loss can fairly be ascribed to the party's own
carelessness, improvidence, or folly. State ex rel
Fulton v. Coburn. 133 Ohio St. 192, 12 N.E.2d 471,
477, 10 O.0. 249.

Willful negIeCt. The neglect of the husband to pro-
vide for his wife the common necessaries of life, he
having the ability to do so; or it is the failure to do so
by reason of Idleness, profligacy, or dissipation.

Neglected child. A child Is "neglected" when his parent
or custodian, by reason of cruelty, mental incapacity,
immorality or depravity, is unfit properly to care for
him, or neglects or refuses to provide necessary phys-
ical, affectlonal, medical, surgical, or institutional or
hospital care for him, or he is in such condition of
war t or suffering, or is under such improper care or
control as to endanger his morals or health. In re
DuMond, 196 Misc. 16. 17, 92 N.Y.S.2d 805.

Neglected minor. One suffering from neglect ar.d in
state of want. People v. De Pue, 217 App.Div. 321,
217 N.Y.S. 205, 206. See Neglected child.

Negligence. The omission to do something which a
reasonable man, guided by those ordinary considera-
tions which ordinarily regulate human affairs, would
do, or the doing of something which a reasonable and
prudent man would not do.

Negligence is the failure to use such care as »
reasonably prudent and careful person would use
under similar circumstances; It Is the doing of norne
act which a person of ordinary prudence would not
have done under similar circumstances or failure to

Acti



NEGLIGENCE

It is materially more want of care than constitutes
simple Inadvertence. Itis an act or omission respect-
ing legal duty of an aggravated character as distin-
gulshed from a mere failure to exercise ordinary care.
It is very great negligence, or the absence of slight
diligence, or the want of even scant care. It amounts
to indIffc-rence to present legal duty and to utter
forgetfulness of legal obligations so far as other per-
sons may be affected. It is a heedless and palpable
violation of legal duty respecting the rights of others,
The element of culpability which characterizes all
negligence is in gross negligence magnified to a high
degree as compared with chat present in ordinary
negligence. Gross negligence is a manifestly smaller
amount of watchfulness and circumspection than the
circumstances require of a person of ordinary pru-
dence. But it is something less than the wilful, wan-
ton and reckless conduct which renders a defendant
who has injured another liable to the latter even
though guilty of contributory negligence, or which
renders a defendant in rightful possession of real
estate liable to a trespasser whom he has Injured. It
falls short of being such reckless disregard of proba-
ble consequences as is equivalent to a wilful and
intentional wrong. Ordinary and gross negligence
differ in degree of inattention, while both differ In
kind from wilful and intentional conduct which is or
ought to be known to have @ tendency to injure.

Gross negligence consists of conscious and volun-
tary act or omission which is likely to result In grave
injury when in face of clear and present danger of
which alleged tortfeasor is aware. Glaab v. Caudill,
Fla.App., 236 So0.2d 180. 182, 183, 185. That entire
want of care which would raise belief that act or
omission complained of was result of conscious indif-
ference to rights and welfare of persons affected by
it. Claunch v. Bennett, Tex.Civ App., 395 S.W.2d
719, 724; Snyder v. Jones, Tex.Civ.App.. 392 S.w 2d
504, 505, 507. Indifference to present legal duty and
utter forgetfulness of legal obligations, so far as other
persons may be affected, and a manifestly smaller
amount of watchfulness and circumspection than the
circumstances require of a person of ordinary pru-
dence.

Hazardous negligence. Such careless or reckless
conduct as exposes one to very great danger of injury
or to imminent peril.

Imputed negllgence. Refers to doctrine that places
upon one person responsibility for the negligence of
another; such responsibility or liability is imputed by
reason of some special relationship of the parties,
such as parent and child, husband and wife, driver
and passenger, owner of vehicle and driver, bailor
and bailee, master and servant, joint enterprise, and
parent and custodian of a child. Schmidt v. Martin.
212 Kan. 373, 510 P.2d 1244, 1246.

Generally the doctrine of imputed negligence, as
applied to automobile accidents, visits on one person
legal responsibility for the negligent conduct of an-
other. The doctrine applies only in limited classes of
cases, as where there is a right to control in the
relationship of master and servant, principal and
agent, or a joint enterprise. The independent negli-
gence of one person ordinarily is not imputable to
another person except where the relation between the
persons gives rise to an express or implied agency in
the person committing the act of negligence.

[u—
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Legal negligence. See Legal negligence.
Ordinary negligence. The omission of that care

which a man of common prudence usually takes of
his own concerns. Bnggs v. Spaulding, 141 U.S. 132.
11 S.Ct. 924, 35 L.Ed. 662. Failure to exercise care of
an ordinarily prudent person in same situation. A
want of that care and prudence that the great majori-
ty of mankind exercise under t~e same or similar
circumstances. Wherever distinctions between
gross, ordinary and slight negligence are observed,
"ordinary negligence" is said to be the want of ordi-
nary care.

Ordinary negligence is based on fact that one ought
to have known results of his acts, while "gross negli-
gence" rests on assumption that one knew results of
his acts, but was recklessly or wantonly indifferent to
results. The distinction between "ordinary negli-
gence" and “gross negligence" is that the former lies
in the field of inadvertence and the latter in the field
of actual or constructive intent to injure.

Passive negllgence. Failure to do something that
should have been done. It is negligence which per-
mits defects, obstacles, or pitfalls to exist on premis-
es; that is, negligence which causes dangers arising
from physical condition of land. Pachowitz v. Mil-
waukee 4 Suburban Transport Corp., 56 Wis.2d 383,
202 N.w.2d 268, 275.

Difference between "active" and "passive" negli-
gi ice is that one is only passively negligent if he
merely fails to act in fulfillment of duty of care which
law imposes upon him, while one is actively negligent
if he participates in some manner in conduct or omis-
sion which caused injury. King v. Timber Structures.
Inc. of Cal.. 240 Cal.App.2d 178. 49 Cal.Rptr. 414.
417.

Per se negligence. The unexcused violation of a stat-
ute which is applicable is per se or automatic negli-
gence in some states. See also Negligence per se.

S||ght negllgence. A failure to exercise great care.
Slight negligence is defined to be only an absence of
that degree of care and vigilance which persons of
extraordinary prudence and foresight are accustomed
to use. Briggs v. Spaulding. 141 U.S. 132. 11 S.Ct.
924. 35 L.Ed. 662. »

Subsequent neghgenCe. Exists where defendant sees
plaintiff in a position of danger and fails to exercise
due and proper precaution to prevent injury to plain-
tiff. Holman v. Brady, 241 Ala. 487. 3 So.2d 30. 33.

Wilful, wanton or reckless negligence. These terms
are customarily treated as meaning essentially the
same thing. The usual meaning assigned to "wilful.”
"wanton" or "reckless." according to taste as to the
word used, is that the actor has intentionally done an
act of an unreasonable character in disregard of a
risk known to him or so obvious that he must be
taken to have been aware of it, and so great as to
m.-ke it highly probable that harm would follow. It
usually is accompanied by a conscious indifference to
the consequences, amounting almost to willingness
that they shall follow; and it has been said that this is
indispensable. See for example Tyndall v. Rippon. 5
Del.Super. 458, 61 A.2d 422; Woliers v. Venhaus. 350
I1.App. 322, 112 N.E.2d 747; Clarke v. Storchak. 384
1. 564. 52 N.E.2d 229. appeal dismissed 322 U.S. 713.
64 S.Ct. 1270, 88 L.Ed. 1555: Tighe v Diamond. 149
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Ohio St. 520, 80 N.E.2d 122, 37 0.0 243. The result
U that “wilful,” "wanton" or "reckless" conduct
lends to take on the aspect of highly unreasonable
conduct, or an extreme departure from ordinary care,
in a situation where a high degree of clanger is appar-
ent. As a result there is often no clear distinction at
all between such conduct and "gross"” negligence, and
the two have tended to merge and take on the same
meaning, of an aggravated form of negligence, differ-
ing in quality rather than in degree from ordinary
lack of care. It is at least clear, however, that such
aggravated negligence must be more than any mere
mistake resulting from inexperience, excitement, or
confusion, and more than mere thoughtlessness or
inadvertence, or simple inattention.

«'Wantonness" constituting gross and wanton negli-
gence within automobile guest statute indicates a
realization of imminence of danger and a reckless
disregard, complete indifference, and unconcern of
probable consequences of the wrongful act. Mann
Good. 202 Kan. 631, 451 P.2d 233. 236.

Negligence, estoppel by. An estoppel which occurs
when one who is under a legal duty, either to the
person injured or to the public, to act with due care,
fails to do so. and such failure is the natural and
proximate cause of misleading that person to alter his
position. An estoppel arises when one by acts, repre-
sentations. intentionally or negligently, induces an-
other to change his position for the worse. Smith v.
Vara. 136 Misc. 500. 241 N.Y.S 202. 209.

An estoppel arises when one by acts, representa-
tions. or admissions, or by silence when he ought to
speak, intentionally or through culpable negligence,
induces another to believe certain facts to exist and
such other rightfully relies and acts on such belief so
that he will be prejudiced if the former is permitted to
deny the existence of such facts.

Estoppel may exist where a party has led another
into the belief of a certain state of facts by conduct of
culpable negligence, calculated to have that result,
and the other party has acted upon such belief to his
prejudice. Scott v. First Nat. Bank, 343 Mo. 77. 119
S.W.2d 929, 938.

Negligence In law. "Actionable negligence” or "negli-

gence in law" grows out of noncbservance of a duty
prescribed by law. See also Negligence per se.

Negligence per se. Conduct, whether of action or omis-

sion, which may be declared and treated as negli-
gence without any argument or proof as to the partic-
ular surrounding circumstances, either because it is
in violation of a statute or valid municipal ordinance,
or because it is so palpably opposed to the dictates of
common prudence that it can be said without hesiia-
t!-n or doubt that no careful person would have been
guiL/ of It. As a general rule, the violation of a
public duty, enjoined by law for the protection of

person or property, so constitutes. See also Strict
liability.

Negligent. See Negligence.

Negligent escape. Where prisoner escaper, through of-

ficer's negligence. Hershey v. People. 91 Colo. 113,
12 P.2d 345, 347.

j Negligent manslaughter.

— = e —.

I Negligent violation of statute.

Negligent homicide.

Ncgllgentla

Neg ecu /nagows/. Fr.

Negotiability , nagdwshSiy)abiladiy/.

NEGOTIABLE

The criminal offense commuted
by one whose negligence is the direct and proximate
cause of another's death. The crime of negligent
homicide consists of three component elements: (1)
death of human being (2) by instrumentality of motor
vehicle (3) operated on highway in negligent manner
Slate v Colombo. 4 Conn.Cir 671. 238 A.2d 806. 808
See also Homicide (Vehicular homicide)

negljjensh(iv)a/. Lat. In the civil law.
carelessness; inattention; the omission of proper
care or forethought The term :s not exactly equiva-
lent to our "negligence,” inasmuch as it was not 3ny
negllgentla. but only a high or gross degree of it. that
amounted to CU|pa (actionable or punishable fault).

Negligentia semper habet Infortunium comltem neg-

lajensh(iy)a sempar heybad inforchuwn(i)ysm

komsdam/. Negligence always has misfortune for a
companion.

Negligently. A person acts negligently with respect to

a material element of an offense when he should be
aware of a substantial and unjustifiable risk that the
material element exists or will result from his con-
duct. The nsk must be of such a nature and degree
that the actor's failure to perceive it. considenr.g the
nature and purpose of his conduct and the circum-
stances known to him, involves a gross deviation
from the standard of care that a reasonable person
would observe in the actor's situation. Model Penal
Cede, § 2.02. See also Negligence.

Negligently done. The doing of an act where ordinary

care required that it should not have been done at all.
or that it should have been done ir, some other way,
and where the doing of the act was no; consistent
with the exercise of ordinary care under the circum-
stances. See Negligence.

A statutory cnme in some
jurisdictions consisting of an unlawful and unjustified
killing of a person by negligence but without malice

Negligent offense. One which ensues from a defective

discharge of a duty, which defect could have been
a'/loided by the exercise of that care which is usual.
under similar circumstances, with prudent persons of
the same class. People v. Gavdica. 122 Misc 31 203
N.Y.S. 243. 258.

One occasioned by or

accompanied with negligent conduct.

Business; trade: management
0; affairs.

Legal character of

b'linn negotiable ((.V.

Negotiable /nagowsh(iy)abal/. Legally capable of being

transferred by endorsement or delivery. Usually said
of checks and notes and sometimes of stocks and
buartir bonds. See Commercial paper; Negotiable
Instruments; Non-negotinble.

Negc tinble bond. Type of bond which may be transfer-

red by negotiation from original holder to another.

Negotiable document of titlo. A document is negotiable

if by its terms the goods are to be delivered to
“hearer”, or to the order of a named party, or. where
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emisc=mPulalion” or "nvsaccompting,” i.e., false
reckoning.

jUlja /m4yzar. In old English law, the rruse or issue in
* writ of right; a compact or agreement; a form of
compromise.

Misadventure. A mischance or accident; a casualty
caused by the act of one person inflicting injury upon
another. Hoi.-.-ide “by misadventure" occurs where
a man. doing a lawful act, without any intention of
hurt, unfortunately kills another.

Misallege misalej/. To cite falsely as a proof or argu-
ment.

Misapplication, Improper, illegal, WTongful, or corrupt
use of application of funds, property, etc. See also
Misappropriation.

Mlsapproprlatlon. The act of misappropriating or turn-
ing to a wrong purpose; wrong appropriation; a term
whichrdoes not necessarily mean peculation, although
it may mean that. Term may also embrace the tak-
ing and use of another's property for sole purpose of
capitalizing unfairly on good will and reputation of
property owner. Pocket Books. Inc. v. Dell Pub. Co.,
49 Misc 2d 252. 267 N.Y.S.2d 269, 272.

Misbehavior. 1l conduct; improper or unlawful behav-
ior. So as to support contempt conviction is conduct
inappropriate to particular role of actor, be he judge,
juror, party, witness, counsel or spectator. U. S. v.
Seale. C.A.I1l., 461 F.2d 345, 366.

Misbranding. False or misleading labeling. People v.
Rcsenbloom, 119 Cal.App. 759, 2 P.2d 228, 231. Such
practices are prohibited by federal and state statutes;
€.0. Fair Packaging and Labeling Act.

Miscarriage /maskiraj/miskiraj/. Poor management
or administration; mismanagement.

Miscarriage of Justice. Decision or outcome of legal
proceeding that is prejudicial or inconsistent with
substantial rights of party.

As used in constitutional standard of reversible
error, "miscarriage of justice” means a reasonable
probability of more favorable outcome for the defend
ant. People v. Lopez. 251 Cai.App.2d 918, 6b Cal.
Rptr. 72, 76. A miscarriage of justice, warranting
reversal, should be declared only when the court,
after examination of entire cause, including the evi-
dence, is of the opinion that it is reasonably probable
that a result more favorable to appealing party would
have been reached in absence of the error. People v.
Bernhardt, 222 C.A.2d 567, 35 Cal.Rptr. 401, 419.

Miscarriage of justice from erroneous charge to
jury, under statute declaring that no judgment shall
be set aside or new trial granted on basis of error
which does not result in such miscarriage, results
only when an erroneous charge is reasonably calcu-
lated to confuse or mislead. Marley v. Saunders,
Fla., 249 So.2d 30. 35.

Miscegenation /masejaneyshan/misaja*.". Mixture of
races; marriage between persons of different races,
as between a white person and a Negro.

Mischarge. An erroneous charge: a ch.irge, given by a
court to a jury, which involves error, for which the
judgment may be reversed.

MISDEIVEANCR

Mischief. In legislative parlance, the word is some-

times used to signify the evil or danger which <
statute is intended to cure or avoid.

In the phrase "malicious mischiefl’ (q v) it imports
a wanton or reckless injury to persons or property.

A person is guilty of criminal mischief if he: (a)
damages tangible property of another purposely,
recklessly, or by negligence in the employment of
fire, explosives, or other dangerouu means, or (b)
purposely or recklessly tampers with tangible proper-
ty of another so as to endanger person or property:
or (c) purposely or recklessly causes another to suffer
pecuniary loss bv deception or threat. Model Penal
Code, § 220.3.

Misconduct. A transgression of some established and

definite rule of action, a forbidden act. a dereliction
from duty, unlawful behavior, willful in character,
improper or wrong behavior, its synonyms are mis-
demeanor, misdeed, misbehavior, delinquency, impro-
priety, mismanagement, offense, but not negligence
or carelessness. Term "misconduct” when applied to
act of attorney, implies dishonest act or attempt to
persuade court or jury by use of deceptive or repre-
hensible methods. People v. Sigal, 249 C.A.2d 299.
57 Cal.Rptr. 541, 549. Misconduct, which renders
discharged employee ineligible for unemployment
compensation, occurs when conduct of employee
evinces willful or wanton disregard of employer's
interest, as in deliberate violations, or disregard of
standards of behavior which employer has right to
expect of his employees, or in carelessness or negli-
gence of such degree or recurrence as to manifest
wrongful intent or evil design. Wilson v. Brown.
La.App., 147 30.2d 27, 29. See also Wanton miscon-
duct

Misconduct In office. Any unlawful behavior by a pub-

lic officer in relation to the duties of his office, willful
in character. Term embraces acts which the office
holder had no right to perform, acts performed im-
properly and failure to net In the face of an affirma-
tve duty to act. See also Malfeasance; Misfeasance.

Miscontinuance. In practice, an improper continuance;

want of proper form in a continuance; the same with
"discontinuance.”

Miscreant 'miskriyant/. In old English law. an apos-

tate; an unbeliever; one who totally renounced
Christianity. 4 Bl.Comm. 44.

Misdate. A false or emineous date affixed to a paper

or document.

Misdelivery. Delivery of mail, freight, goods, or the

like, to person other than authorized or specified
recipient. The delivery of property by a carrier or
warehouseman to a person not authorized by the
owner or person to whom the carrier or warehouse-
man is bound by his contract to deliver it.

Misdemeanant /misdamiynant/. A person guilty of a

misdemeanor; one sentenced to punishment upon
conviction of a misdemeanor.

Misdemeanor /misdamiynar/. Offenses lower than felo-

nies and generally those punishable by fine or impris-
onment otherwise than in penitentiary. Under feder-
al law, and most state laws, any offense other than a
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the one hand, or inflicted, on the other; and which,
because it is so large or so small, or is of such
constant and frequent occurrence, or because no cer-
tain pecuniary standard exists for the measurement
of damages, cannot receive reasonable redress in a
court of law. Wrongs of a repeated and continuing
character, or which occasion damages that are esti-
mated only by conjecture, and not by any accurate
standard, are included. The remedy for such is com -
monly in the nature of injunctive relief. "Irreparable
injury" justifying an injunction is that which cannot
be adequately compensated in damages or for which
damages cannot be compensable in money Caffery
v. Powell, l.a.App.. 320 So 2d 223, 226. Contrast
Reparable injury, infra.

Permanent |njury. An injury that, according to every
reasonable probability, will continue throughout the
remainder of one's life.

Personal INJUIY. In a narrow sense, a hurt or damage
done to a ngan's PEISON, such as a cut or bruise, a
broken limb, or the like, as distinguished from an
injury to his property or his reputation. The phrase
is chiefly used in this connection with actions of tort
for negligence and under worker's compensation stat-
utes. But the term is also used fchiefly in statutes) in
a much wider sense, and as including any injury
which is an invasion of personal rights, and in this
signification it may include such injuries to the per-
son as libel or slander, criminal conversation, mali-
cious prosecution, false imprisonment, and mental
suffering. Gray v. Wallace. 319 S.\V,2d 582.

In worker's compensation acts, "personal injury"
means any harm or damage to the health of an
employee, however caused, whether by accident, dis-
ease. or otherwise, which arises in the course of and
out of his employment, and incapacitates him in
whole or in pan. The occurrence of disability or
impairment. Such includes the aggravation of a
preexisting injury.

Private INJUTIES. Infringements of the private or civil
rights belonging to individuals considered as individu-
als.

Public injuries. Breaches and violations of nghls and
duties which affect the whole community as a com -
munity.

Real injury. A real injury is inflicted by any act by

which a person's honor or dignity is affected.

Relative injuries. Injuries to those rights which a
person possesses in relation to the person who is
immediately affected by the wrongful act done.

Reparable |njury'- The general principle is that an
injury, the damage from which is merely in the nature
of pecuniary loss, and can be exactly and fully re-
paired by compensation in money, is a "reparable

injury”. contrast IIreparable injury, supra.
Verbal injury. See Libel; slander.

Injustice. The withholding or denial of justice. In law,
almost invariably applied to the act, fault, or omis-
sion of a court, as distinguished from that of an
individual. "Fraud" is deception practiced by the
party; “injustice" is the fault or error of the court.
They are not equivalent words in substance, or in a
statute authorizing a new trial on a showing of fraud

Blue* s .iff D.cl-o-'t'r 51* Eo —16

IN LAW

or injustice. Fraud is always the result of contri-
vance and deception; injustice may be done by the
negligence, mistake, or omission of the court itself.
Silvey v. U. S.. 7 Ct Cl. 305. 324.

Injustum est, nisi tota lege Inspecta, de una allqua ejus
parllcula proposlita Judlcare vel respondere injistsm
est. naysay towda liyjiy anspekta. div vuwna xlakwa
iyjas partik(y)ala prapozada juwdakeny vel
respondiriy/. It is unjust to decide or respond as to
any particular pan of a law without examining the
whole of the law.

In Jus vocare in 1as vowkenv To call. ute. or sum-
mon lo coun. IN JUS vocando. summoning to court

fn kind. Of the same species or category. In the same
kind, class, or genus. A loan is returned "in kind"
when not the identical article, but one corresponding
and equivalent to it. is given to the lender. See
Distribution In kind; In genere; Llke-kind exchange.

Inlagare /inlageriy/. In old English law, to restore to
protection of law. To restore a man from the condi-
tion of outlawry. Opposed to utlagare.

) Inlagatlon inlageyshan Restoration to the protection
of law Restoration from a condition of outlawry.

Iniagh inlo . %erson within the law's protection;
contrary to utag an outlaw.

Inland. Within a country, state or territory: withi'i the
interior part of a land mass.

In old English law. inland was used for the demesne

! (.V.) of a manor: that part which lay next or most

convenient for the lord's mansion-house, as within

the view thereof, and which, therefore, hekept in his

own hands for support of his family and for hospital!-

e ty; in distinction from outland or utland. which was
the portion let out to tenants.

Inland bill of exchange. A bill of which both the draw er
and drawee reside within the same state or country
Otherwise called a "domestic bill." and distinguished
from a “foreign bill." See Bill.

Inland navigation. Within the meaning of the legisla-
i tion of congress upon the subject, this phrase means
navigation upon inland waters qv

Inland trade. Trade wholly carried on at home, as
distinguished from foreign commerce. See Com-
i merce.

Inland waters. Such waters as canals, lakes, mers.
watercourses, inlets and bays, within, or partly with-
in. the United States, exclusive of the open sea.
though the water in question may open or empty into
the ocean. United States v. Steam Vessels of War.
106 U.S. 607. | S.Ct. 539. 27 L.Ed. 286.

Inlantal, InlantaJe inlaental. inlacnteyliy.-. Demesne or
inland, opposed to delantal. or 1and tenanted.

tnlaughe /inld/. Sax In old English law, under the
law (SUb Iege), in a frank-pledge, or decennary.

Inlaw. To place under the protection of the law

In law. In the intendment, contemplation, or inference
of the law; implied or inferred by law; existing in
law or by force of law. See In fact.
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Marine Spill Response Corporation:

A New Weapon for Cleaning Up Oill

On September 6,1990, PIRQ (Pe-
troleum industry Response Organl-
zatbri) ImpJerr.lrtmlon Inc.. in oik
9piU response piannlrrg group
created arter ihei969 g%JIn Prince
WIEiam Sound in Alaska, announced
the formation cl the Marine Sptl Re-
spond Corporstbn (MSRC).” When
| '1i fully operational. MSRC will have
t response capability Isroer than any
other response orgintzattton Intha
world. The MSRC wfl be funded by
ofl comparts* and others IrrvoVed in
the shlpmer* or receipt of 0B by
t&nker through another rvswly
created orginanjon, the Marine
Preservation Association (MPA).
However, MSRC wil operate com-
pfeisty Indeoendentt?; of th«-MPA
and Hemember*. The MSRC wil
consist of a WuhIngton, D.C.,
headquarten and five response
regions with reEmnal center* located
inthi New York-New Janiey metro-
politan area (Nonheait re?bn), Port
Everglades In South Fbrtilt (South-
east reghn), Uk* Charles, IcuW-
ara (Qul reghn), Port Hueneme,
CaWomla(Soutrwe« region), art
Seattle, Washington (Northwtst
region).

Wt%dng] @gal\r?sl\étim

On March 24,1889, an oil tartar
struck a reef In Alaska's Prince
WUJiam Sound and cauied the
largest 08 spill In U.S. history. Up to
10,000 workers, scores of veuela

pills

and aircraft and tons of equipment
were employed Indear.up effort!
through the spring and aummer,
until the onset of prohbftM weather
conditions. Thcia efforts ware re-
sumed in the spring of 1990.
Within wvsreJ weeks ot tha splt,
eight major oR companies, under the
auspice» of the American Feirofeum
institute, created a task force to
examine question* end issues raised
bﬁ such catastrophic tanker spaa.
The tuk forov studied and evaluated
existing prevention and response
[)rograms, it concluded that neither
he government nor the industry had
the equipment or personnel reedy to
deal with cstastrcgnb sgud. N aiso
benttfled ineed forfurther spin
prevention ariorta.

Consequently. In Jun#1989 the task
force recommended that the Indus-
try undertake a bread new program
to expand u abdly to prevent.”
contain and dean™  major oi epiriS.
The Usk lores reoornmendod that a
response program be operated by a
new, independent orgamzatbn,
origfnafty cased the Petroleum
Industry Re5ﬁonse Organfcitteft
(PIRO), which woukj be funded
voluntarily by participating oil comps-
met.

PIRO was envisioned as aroscnae
company capable cf providing i
best-effort response to a cats-
stropNe spin from a tanker In, or
poiing athreatto, U.S. coastal
water* (out to the 200-mlb Exclusive

Economfc Zone), harixra and river
mouth*. Since Iha sertoLsrwsa cf a
eptD depends on the type of ol
aplled, the spodfic environmental
risks Involved and trie prevailing
weather and tidal conditions—in
addition lo the actual amount of 0B
spilled—the teak feme defined
-catanrthte spirt elmpfy u one
beyort the capability of beU
roaponse resources, as determined
by tha U.S. Coast Guam.

The (ask fores recommended that
PIRO hive INe regional response
centers on the Eaaf. Wail and Gulf
Cossis. each with several perma-
nent staging a rtit nbno Si coast-
line. Each reg'onwm to be capable
of resBondmg' to s spill of up to
218.000 barrels. It erMabnedths
use of personnel, equipment and
supplies from more than one region
to respond to larger spills.

The tuk forte also proposed new
spffl prevention inflWMs and Im
provemeinta In existing tartar
safeguards art operating proce-
dures. It also recommended broad*
hased reaearoh and devebpment
(RAD) art retdInets audling roias
tor PIRO.

Tha task; force estimated PIRO'a
fVe-yeer operating, capital and RAD
costs at 1275 million.

On* month later, m July, 1989 the
original eight companies thai joined
In the tiek force's initial effort were



joInfrd by adorm mon Informing a
PiRO Impiameniation %roup and
rtartng oonvnmaa lo begin examin-
ing In detail what would b* required
lo fufflJ the UnX foroe'a goato and
reoommondaiicna.

Retired Vloa Admiral John D. Coj-
tallo, farmer corTvnar«dar €f th« U.S.
Coast Guard¥ Pacific A'ta, wa»
named to direct tho# efforta,

Th# d#rail*d work ot Ih# tL#*rtng
commit#* waa r*h#ci&d In the
najTi#t of Ha olgfrtworking oubcom-
nvifeAS: finance and procurement,
oomrrunfaftione, operation#, staff
actMitios, fad sties ftcqutsflon, I#gaJ,
Insurance and riaenroh. Soma /78
axocutk## from participating oompa-
nla* locked Into tha many concep-
tual,frocedural, legal and organize-
ttenaJ quastion* that had to lot
Odkjrtuad Intha actual fOnrrtfao of
th* new ntpcnso organization.

As their dfta'ted study and planning
peogre-5.3#d, the origVvd rh-t-ysar
post estfmaiss war# riYiaod upwa,-d
Ijb ftarilalfy —Irvtialfy to MCO mlifUon
,or tha first fS'o year# and, most
rooanUy, to about JOOO million.

Aa wort* proceeded, ecJdHJona)
companies became irt#rie* .ed In af-
filiating wthPIRO, Indvding non-oa
oompanlee such ta shippers and
faoWie# that hand## ofl. Ultimately,
thi# broader Herest lad to renaming
of tha new ofl opUi response organi-
zation to the Marina Spa Response
Corporation (MG6RC).

Legislative DtvalopmorttS

Planning and dsvstopfnaa of
msrc Were mnuancad b)(/ [f* ol
spn legation that #voh*d in
Congrew through tn# fan and winter
of 1959 and ma spring and sumnrar

of 1990—ana waa signed w o law by

President 8u#n on August 18,1990.

Tha legislation oomaint several pro-
vision* ol critical Importance to

MSRC. To ansur# the moetmompt
ana efleaiv# respons#, the "ita -
non provia#e nmnoc mvixipity for ol
vEfII. rasporfaers—hut not for spiltefi.
Thhj naoorral immunity struartJ
insures that respoittera wii not
delay response ana cleanup adorn
wnie having to wait for irMcs about
tre I|ab|l|ty exposure they migrt
face, it also protects them from
pofl-spa lawsuits by parties sieging
damages, unless tne rupondef
acted with gross negngenca or wiOful
miscofYXrct. uabRlty on a simple
nogigence basis would be assumed
in cese$ of personal Injury or wrong-
ful flscn. <

However, the logAimion tUcws
etnw to pras.Tpt federal law In this
regard. This meens that an uneven
puying new m*y race the re-
Iponaef—on one stte of a state Irv
he may have rebsonaoe Brrdsd im-
munity, whfi* on the other side ht
may lice posi&ie untnsurtbt* n#ks.
This may pot* serious problems in
the naure.

An &0 lisonai pixr.Uton of tins

. fcgiftauon max*# tre President,.

trvcugn me U.S. Coart Guam,
recponsi&ie for swing that a sptf [*
ﬁromptly deaned up. Recert
nwory res demonstrated that lerge-
jcae operations to dean up ofl spill*
require 1 single aeciefarwnaXar to
reeoM* teeuos expecnouety, The
iegiwcioft, whie desny putting (he
responseury for aeenup onthe
ispotr, afte oeany maxes the pftvite
seaorthi main source for the
radon'll cleanup capa&fiKy," under
the watchful, supervtsftg aye of the

Coof! OuirS.
Oflenlxation of MSRC

To assure the Independence of
MSRC, a second non-profit oow » *
tion waa created—the Marine
Preservation Association (MPA).
The companies triad participated In
PIRO and in the devetopmers of
MSRC are members of this associa-

tion. MSRC has neither member#
nor shareholders, lis board of
directors Is self-perpetuating and
wholly Indspendentof MPA or 1S
member companiM, MPA will not
be Involved Inthi management of
MSRC.

InBiaJ espial contributions and dues
paid to MPA are bawd on the
quant,ties of oil handled Inthi
waters In which MSRC will operate.
MPA contributions and fees are
being used to finance creation of
MSRC and to fund its ongoing
operations. However, they will not
be L'Ud to oovir ixpeneea trial
MSRC Incurs in ritpcrxdJng to spOI9.

MSRC wfll maintain a contractual
rtlationftrilp with the merrfcera of
MPA obligating MSRC to max* Us
service#, manpower and equipment
avaiaWe Inthe evert of i ma,cr spill
involvings member's vn*«| or
foofJty. The txpenses Incurred .by
MSRC h r«ponding to a #pll will be
recovered dirsctfy from either th*
mernbir-xpTier or hE] insurer. If costs

. exceed this compensation, or if a

epflier cannot be Identihed, than
cleanup costs wfl be bom# bY the
newly eriablbhed FeceraJ Oil Splfl
Comp#r»alton Fund.

Afi MPA members muft meet the
spfi r**pona* capability certification
maqu'lrimerte of the new federal law.
These requirements could be satis-
fied by i member's contractual rsli-
tionahlp with MSRC.

MSRCt RosponM Role

8pltU to Which USRC Will Re-
spond.

MSRC 1* deetned primarily to
provid# t bAstpriori ratpooM to.
caiastrophic spills of penlftant oil In
United StitM offshore and twal
waters. IncSjdirvg bays, harbor#, and
the mouths of rtvar#. (Peraiftew 0H-
far example, crude oQ—lIngare in tn*
environment. Non-persistam o«
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Each of MSRC'* flvs re ional
response cerrtsrs Fend amxiatsd
pripcititoned equicmant sit*8within
the regron) to batng daslgned to
mirag* «sp'll of up to 218000
banreto, aaortglnaly proposed. (fth#
resources of all five MSRC regions
were combined, ti capability would
b« nearly 1.1 million. MSRC ti being
designed primarily for catastrophic
spills of tho aiae of tho icddont al
Prince William Sound, but HmU
Istpcnd to smalbr splrts when thoy
*Tt boyond tho capability of tho tooal
spill response Infrastructure. Tho
Coast Guard win Judg# whan loot)
rosporu# sflorli are not sufficient to
satisfactorily contain and cleanup tho
Spu.

ittftC Heedquartara, Refloat
Canton and Pmteglng Atom.

USPC headquarters wiD bo located
InWrah"gton DC. and to expected
to havo A3 employes* whon Kty
staffod. Thoca personnel wO
establish oporaltng policy and
provide nomufstaff support. In
addition, the corporation's opsrs-
tonaf audU and RID programé will
bo directed from headquarter®,

Tho re%onal contort) winbo In
1) tho Now YorkNewJorao
tropolrtan are Ncrthaa regrr(){r
Port Ever |a InSouft Fonda
outharsrr glon), Lake ers
a near oxaa_I
on e(r:ug1 region rtA i uen/
ma ornra north of L.eo An
?m and é Scadtg, Was |ngton
(Northwsat region).

Tht regional cantors wiB ho nearly
r}ual In slas. Variations wW rifled
fiterencei In the territory each
regional carrier will b* responses
forand Intht amours and location of
oil tanker tracffic and Ugfhartng.

Despite sail dfflerences Inaio, tho
regionaJ csntore will posaew equiva
lent response capabilities. Together,
thoy will hav* appmxlimaiaiy 350
employs**.

Each reogronal center wl have f?
t Et Cto mg areas l(a total of 23

all Tive rogena) whore equipment
and sometimes véeseis and person-
nel will bo located

Th* gsnoraJ heailon* of prestegin
arotg Br eac?r region arep g

Northern Region: Partlang,
ke,
Marylang and Noﬁvrlg)%g?nrgy’

0 Squtheast Regteac Wrﬁ]mrn ton, o
No rf{ Car (i aanna Georgla;
[V |

r?drsa ang IntrntEJlS W tn |s-

|:e%|t(r:(l3 Region: Mottt r/ééagrama'
Loubhéh
Toxaj; an%IuCorpaus C?rnstr Texas,

Q Southwest RogtonfStn Dte?
Lot Angeles/long Beach, Calé omnia;

Ban Francisco, Cotforria, and Oahu

Hawail.

O Northwest Region: Astoria,

on: ?etf g\Rlaaﬁrsngt n; ort
ngels*, Washington: and Alaska.

Tho hostons of th \aJ re-
onse c*rté gl stsging

vventMoc ed to ens rethJ
t mo t effective reapone fo
ép |t ng Into *ccoun
avoumso areshrge In
ur areas and tho fogietic
re omoo moving equipment from
e%) al comers to aspfl Locatjon
Wiye, anxrta era navi-
vvtos araAaU(apé
ce an ts apooe Wi
actors consr ere te-00t00-

Pic# 3

tlon. Ea h location wai havs to be
surveye t\ﬂ%ﬁ surs tnat s ecr IC Sres
mesung optra on | requrt-
menta actuary ae avalaols.

According to the API task fore#
report, MSRC mould pay an anoro
prtcs rsfipor.se and csanup role In
AJUKI, The Ciitrvtton ol lhis mis Is
not y#t reserved, Primary respcenit
capatxirjes ersady m exittsncQ
must te eviiuatsd before If ca Cl‘.D n bo
darrr*ned whit use might
required. Dlscusaons wrth Industry
and the state nave not yet pro-

ceeded lg in# point where MSRC's
roi# can I@oorrpistely dssenbed.
Th# MSRC win hot operas in the
Great ther non-tida)

wateri. HiatoncaJfy. in

Great UXn neve been compara-
ttverly umafitrand htvs inyolved

no vpenrstsnroIL The (Pollu-
tion Act of W0 win require oil
shippers on the Great 0 show
how they could contain ,ind deartp
aworsi-casa spill, rret| ‘often
tnrougn reliance on existing cccp-
erauves and suDoortractorl.

Rdfattonihip of M3RC with Ealat-
mg Crap# and Subcontractor!.

MSRC wifli ccordinals B sfforts with
an Miim ttiti tso exisDng oll-spQl
cooportove# and subcontractors.
Over tne years, such oooporattvaa
and subcontraotore have compiled a
toOd record of handling non-c£i-
stropnic, inshore sgnto—whrch
acoount ter some 99.9 percent of
acspuis. MSRC is deigned lo com-
plement tne existing capability—
tha la,» handle the mfrerruent yet
pexsrstaily devastating, catastrophic
splits.  SxtotaiQ cooperatives and
subccmncm would continue to
handle smaftsr spills, except In
Instances In which MSRC'S assis-
tance might be required orwren tn#
Coast Guard requasts MSRC a aid.



M3AC will employ about WO people
In tho five regtors. Existing ccopera-
thoo end subcontractor* Will 8;50 be
called on Or retained to prowde
additional manpowor and oqutpm.snt
needed to deal with spiUe.

ldentifying qualified lubcomrectore,
arranging conaactual ig.resroenta,
reviewing contractor capabilities and
training will be an ongoing function
01MSRC's permanent start.

The synerglstlc relationship Ditwsen
MSRRC Lid existing, S1a1e
sponds™ is expected 10 resuB in
joint trtdning exercsee, coordinated
research, development and snaring
of now on ipin response techniques
and equipment ana frequent ex-
changes cf information and tteu.

M3RC Equipment

MSRC wlft buy approximate” J3CO
million worth of equipment. Al
MSRC equipment will be prepack-
aged to permit tuy movement by
air, trvck, msclcr ral. Th# equip-
ment wiH Include vtutx and
bargee, trucka, sxjmrare, tecras,
commm 'catton* equipment cJSper
santa, wit'He and shoreline nahabfih
lotion equipment orto S?hterlng
equipment to remove ol Irom
dt»*fcded vowel*,

Booms are floating mechanfcal
barhere that extend above v4
below the water surface to corealn
spilled oil for recovery and a move
spilled oil Into area* where recovery
b easier. Since booms do notiroric
wealf currents are too swift and
waves too h|%h deptoyment In rough
we ether can be a problem.

Skimmers am veuils that ociiect
spilled 0l from tho surface of the
water. Uke oocma, skimmers have
trouble operating Where currents are
vwlft and wave* high,

Ch.emtd, cflsperunta sprayed on oil
can break Hlnto small droplets,
sccelerating the removal of volatile
h drocarbons, fac3!tating the natural
«decay* of the oiTs components and
minimizing movement of th* oil to
shorelines. Dlapereant* can be
rapidly and broadly applied by afr
over Urge areas and volumes of oV,
oven in adverse sea conditions.

MSRC'a Raa&arch Program.

MSRC wiU conduct a «ve-rear, $35
million research and development
program to improve ofl apti response
technology. Thli Program will be a
key element In attempting to Improrre
the corporation's effective future re-
sponse to oil apUls. Proposed
research win cover tschriques tor
minimizing oil toeasa In the event of
asp|K and keeping them ctaie to tha
veuef; recovering and treating oil

-after 1 be%ms to-spre*S but before It

reache* shore; preventm% and
reducing shoreline Impact, which
iretuOea stupes on Wore mediation:
the fate and effects cf oil Inthe
environment; reducing the Impact of
aspion wtitffo; and investigating
tha health and asfety of persons ex-
posed to spill.’

Ttonettfii* for MSRC to Baoome
Operational.

MSRC must be fully operational

within 30 months cf enactment of the

Qil Po-lutton Act 0" 1990. when the
act will require shipper* and ethers
responsible for oil transportation and
handling on offjhore and tkcbi waiere
to thow mat they can contain and
clean up an ail spll they might
cuss.

ThU federal llmetable fits MSRC’s
schedule for imoiementallon. Th.ere
are myriad slew that rrust be taken
to make a complex, large, wholly
new organization operational. A de-
fined plan has bain developed for
MSRC, but most cf the plan still
mudl to Implemented.

Equipment and vessels must be con-
structed and purchased. Person-
nel—including (subcontractors)

who win actually do much ot the
work dineportirc equipment to spin
Ikes, m wel w operating lk—must
be hired and trained. Land snd
buildings must be purchased or
leased lo crests the rig'cnal centers
and equproant presttglng areaa. in-
surance must be procured.

Formera Informa on con act
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Legislative Research Memorandum 90.200



Alaska State Legislature

P.O. Box Y

Junaau, AK 99811-3100

Phona: (907) (83-3991

Legislative Research Agency Fax: (907) 103-3331

March 12, 1990

MEMORANDUM
TO: Senator Mike Szymanski

FROM: Glenn T. Gray
Legislative Analyst

RE: Effe-t of Increased Spill Liabilities on Tanker Operations
Research Request 90.200

You requested information concerning the effects of 1989 Alaska legislation
that increased liability for tankers carrying crude oil to $500 million.
Specifically you want to know: 1) if the increased liability has or is likely
to result in higher insurance rates; 2) if there will be a concomitant rise in
tanker tariffs; 3) if independent oil tanker companies have had difficulty
obtaining insurance; and 4) if the 1989 oil spill legislation caused a
reluctance for oil companies to ship crude oil to Cook Inlet.

The first section of this memorandum summarizes the answers to these questions.
The next section provides background information about insurance arrangements
for the tanker industry. Each of the four questions are then answered in
detail under separate sections.

Summary

Insurance rates and tanker tariffs have increased in the past year; however,
it is uncertain whether these increases are a direct result of Alaska's 1989
changes to oil spill liability laws. Many other factors affect insurance rates
and tanker tariffs. The Exxon Valdez accident and new oil spill liability laws
have had some effect on operating costs for vessel owners although these added
costs may not yet be reflected in tariffs. While it is possible that some of
the smaller independent tanker companies may have difficulty obtaining
insurance, most of the tanker companies likely to transport Alaska oil receive
at least $500 million liability coverage through a protection and indemnity
club. One oil company representative revealed several factors that contribute
to a general reluctance to ship crude oil to Cook Inlet: uncertainty
concerning future oil spill clean-up equipment requirements; possible changes
to state and federal oil spill legislation; possible liability for spills after

1Shell Oil Company requires $700 million in liability coverage for
transport of its oil (French 1990).



