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Q U E S TIO N S  AND ANSWERS R E G A R D IN G  CSHB 1 9 6  (J U D IC IA R Y )

1 .  DOESN ’ T E X IS T IN G  LAW ALREADY L IM IT  THE L IA B IL IT Y  OF CLEANUP 

CONTRACTORS?
A S  4 6 . 0 3 . 8 2 3  a d o p t s  t h e  c o m m o n  l a w  l i a b i l i t y  ru l e  of  s i m p l e  

n e g l i g e n c e .  F o r  R A C s  w h o  h a d  n o  i n v o l v e m e n t  i n  t h e  s p ill itself, 

t h a t  is n o t  a l i m i t a t i o n  o n  l i a b i l i t y .  A d d i t i o n a l l y ,  AS 4 6 . 0 3 . 8 2 3  

p r o v i d e s  t h a t ,  u n d e r  a n u m b e r  o f  p o o r l y  d e f i n e d  c i r c u m s t a n c e s ,  t h e  

i n n o c e n t  R A C  m a y  b e  s t r i c t l y  l i a b l e  f o r  a n y  d a m a g e  c a u s e d  d u r i n g  

s p i l l  c l e a n u p .

2 .  WHY SHOULD WE L IM IT  THE L IA B IL IT Y  OF O IL  S P IL L  RACS?

Oil s p i l l  R A C s  are r e s p o n d i n g  t o  a n  e m e r g e n c y  in a c r i s i s  

a t m o s p h e r e .  A s  a result, t h e y  a r e  p a r t i c u l a r l y  v u l n e r a b l e  to 

la w s u i t s .  A l a s k a  h a s  r e c o g n i z e d  t h i s  b y  l i m i t i n g  l i a b i l i t y  to  

" g r o s s  n e g l i g e n c e "  for p e o p l e  w h o  r e s p o n d  t o  o t h e r  k i n d s  of 

e m e r g e n c i e s  —  i n c l u d i n g  m e d i c a l  e m e r g e n c i e s  a n d  d i s a s t e r  

e m e r g e n c i e s .  AS  0 9 . 6 5 . 0 9 0 - 0 9 1 .

T h e  t h r e a t  o f  l a w s u i t s  c a n  d e t e r  p e o p l e  f r o m  b e c o m i n g  oil 

s p i l l  c l e a n u p  c o n t r a c t o r s ,  a n d  c a n  c a u s e  u n n e c e s s a r y  d e l a y s  b y  

e x i s t i n g  c o n t r a c t o r s  in i m p l e m e n t i n g  s p i l l  r e s p o n s e .

3 .  BUT D O ESN 'T  ALASKA HAVE PLEN TY  OF O IL  S P I L L  CLEANUP C A P A B IL IT Y  
EVEN UNDER E X IS T IN G  LAW?

Yes, a l o t  o f  p e o p l e  c a m e  f o r w a r d  t o  h e l p  c l e a n u p  the E x x o n  

V a l d e z  sp i l l .  H o wever, t h i s  w a s  a f t e r  E x x o n ,  o n e  o f  t h e  l a r g e s t  

c o m p a n i e s  in t h e  world, a c k n o w l e d g e d  r e s p o n s i b i l i t y  for c l eanup. 

T h i s  is n o t  a l w a y s  the case.

M o r e o v e r ,  t h e r e  a r e  many a r e a s  o f  t h e  S t a t e  t h a t  d o  n o t  h a v e



sp ill c l e a n u p  capability. L a s t  year, t h e  l e g i s l a t u r e  s i g n i f i c a n t l y  

i n c r e a s e d  oil spill c l e a n u p  c a p a b i l i t y  r e q u i r e m e n t s .  T h e  n e w  l a w  

t a k e s  eff e c t  this June, a n d  in m o s t  p l a c e s  in  t h e  state, oil 

t e r m i n a l s  a n d  shi p p e r s  —  p a r t i c u l a r l y  s m a l l  o n e s  —  a r e  e x p e c t e d  

t o  b e  u n a b l e  to m e e t  t h o s e  r e q u i r e m e n t s .

W e  ha v e  a l r e a d y  s e e n  A l a s k a ' s  c l e a n u p  l i a b i l i t y  la w s  

t h r e a t e n i n g  the a v a i l a b i l i t y  o f  n e c e s s a r y  o i l  s p i l l  c l e a n u p  

s e r v i c e s  in Prince W i l l i a m  Sound. P e o p l e  h a v e  b e e n  r e l u c t a n t  t o  

j o i n  t h e  new Cook I n l e t  s p i l l  c o o p  (CISPRI) b e c a u s e  o f  p o t e n t i a l  

liability. A  J u n e a u  c o n t r a c t o r  t e s t i f i e d  i n  t h e  H o u s e  R e s o u r c e s  

C o m m i t t e e  th a t  it w a s  r e c o n s i d e r i n g  its e n t r y  i n t o  t h e  f i e l d  

b e c a u s e  of l i a b i l i t y  c o n c e r n s .  T h e  oil i n d u s t r y ' s  n e w  n a t i o n w i d e  

c l e a n u p  c o r p o r a t i o n  —  M S R C  —  h a s  m a d e  i t  c l e a r  t h a t  it is 

u n i n t e r e s t e d  in loc a t i n g  a s s e t s  in a n y  s t a t e  t h a t  d o e s  n o t  l i m i t  

oil spill c l e a n u p  c o n t r a c t o r  liability.

A g g r a v a t i n g  t h e  p r o b l e m  is t h e  fact t h a t  t h e  U n i t e d  S t a t e s  

Congress, and the l e g i s l a t u r e s  o f  C a l i f o r n i a ,  H a w a i i ,  W a s h i n g t o n ,  

Texas, Florida, V i r g i n i a  a n d  D e l a w a r e  h a v e  a l r e a d y  a d o p t e d  a " g r o s s  

n e g l i g e n c e "  s t a n d a r d  for o i l  s p i l l  c l e a n u p  c o n t r a c t o r s .  A  n u m b e r  

of  o t h e r  states will b e  f o l l o w i n g  su i t  s h o r t l y .  B e i n g  a m o n g  a 

s h r i n k i n g  m i n o r i t y  of s t a t e s  w i t h  u n l i m i t e d  c l e a n u p  c o n t r a c t o r  

liability, A l a s k a  wi l l  f i n d  i t s e l f  a t  an  e v e n  g r e a t e r  c o m p e t i t i v e  

d i s a d v a n t a g e  in a t t r a c t i n g  n e c e s s a r y  r e s o u r c e s .

4 .  IS N 'T  HB 1 9 6  A S P E C IA L - IN T E R E S T  B A IL -O U T  B I L L  TO H ELP  TESORO 
OBTA IN  CLEANUP COVERAGE FROM ALYESKA?

A s  a r e s u l t  of e x i s t i n g  law, A l y e s k a  h a s  c o n d i t i o n e d  the 

a v a i l a b i l i t y  of c l e a n u p  s e r v i c e s  for T e s o r o ' s  t r a n s p o r t a t i o n  of



c r u d e  oil t h r o u g h  Pr i n c e  W i l l i a m  S o u n d  on f i n a n c i a l  r e s p o n s i b i l i t y  

t e r m s  t h a t  T e s o r o  c a n ' t  meet. W h e t h e r  o r  n o t  A l y e s k a ' s  d e m a n d s  are 

r e a s o n a b l e  o r  c o n s t i t u t e  a n  o v e r r e a c t i o n  t o  t h e  p r o b l e m ,  the 

e x i s t i n g  l i a b i l i t y  p r o b l e m  t h a t  p r o m p t e d  A l y e s k a ' s  d e c i s i o n  is 

real. T h e  A l y e s k a  s i t u a t i o n  p r e s e n t s  t h e  m o s t  c u r r e n t ,  d r a m a t i c  

i l l u s t r a t i o n  of this l a r g e r  p r oblem. It is, h o w e v e r ,  o n l y  a 

s y m p t o m  o f  A l a s k a ' s  u n r e a s o n a b l e  l i a b i l i t y  r u l e s  f o r  o i l  s p i l l  

c l e a n u p  c o n t r a c t o r s  —  one t h a t  h a s  a l r e a d y  s p r e a d  t o  o t h e r  a r e a s  

of the state, and will s p r e a d  f u r t h e r  a s  A l a s k a ' s  n e w  c l e a n u p  

r e q u i r e m e n t s  take effect.

5 .  ALYESKA HAS IND ICATED  THAT I T  I S  U N S A T IS F IE D  W ITH  CSHB 1 9 6  
( J U D IC IA R Y ) .  WHY PASS T H IS  B IL L  I F  I T  WON'T F IX  THE 
TESORO/CONOCO/ALYESKA PROBLEM?

T h e  g o a l  of th i s  l e g i s l a t i o n  is n o t  t o  " f ix" a p r i v a t e  

dis p u t e .  However, the A l y e s k a / T e s o r o  s i t u a t i o n  w a s  p r e c i p i t a t e d ,  

in s u b s t a n t i a l  part, by a n  u n r e a s o n a b l e  l i a b i l i t y  e n v i r o n m e n t .  

T h a t  is a l e g i t i m a t e  l e g i s l a t i v e  c o n c e r n .  C S H B  196 (Judiciary) 

w o u l d  d e f i n e  an  oil spill R A C ' s  l i a b i l i t y  in e s s e n t i a l l y  t h e  s a m e  

w a y  as n e w  federal law, and t h e  la w s  o f  o u r  s i s t e r  c o a s t a l  s t a t e s .  

W h e t h e r  a p a r t i c u l a r  R A C  —  b e  it A l y e s k a  o r  a n y o n e  e l s e  —  c h o o s e s  

to r e m a i n  u n r e a s o n a b l e  is n o t  s o m e t h i n g  t h a t  s h o u l d  i n f l u e n c e  t h i s  

b a s i c  p u b l i c  p o l i c y  decision.

6 . CAN 'T  WE JU ST  PROV IDE THAT O IL  S P IL L  RACS CAN BE IN D E M N IF IE D  
FOR T H E IR  S IM PLE  NEGLIGENCE?

Congr e s s ,  and other s t a t e s ,  hav**. c o n s i d e r e d ,  a n d  r e j e c t e d ,  

i n d e m n i f i c a t i o n  as an a l t e r n a t i v e  a p p r o a c h  t o  l i m i t e d  l i a b i l i t y .  

I n d e m n i f i c a t i o n  h a s  three d i f f e r e n t  p r o b l e m s :

1. W h e n  a crisis o c c urs, t h e r e  w i l l  b e  n o  t i m e  to n e g o t i a t e



a n  i n d e m n i f i c a t i o n  a g r e e m e n t .  I n d e m n i f i c a t i o n  h a s  b e e n  u s e d  

to  l i mit the l i a b i l i t y  o f  h a z a r d o u s  c h e m i c a l s  c l e a n u p  

contractors, s i n c e  t h a t  t y p e  o f  c l e a n u p  is n o r m a l l y  p r e c e d e d  

b y  m o n t h s  of s t u d y  a n d  n e g o t i a t i o n .  H o w e v e r ,  s i n c e  oil s p i l l  

c l e a n u p  RA C s  o p e r a t e  i n  a  d i f f e r e n t  e n v i r o n m e n t ,  t h e  f e d e r a l  

g o v e r n m e n t  a n d  o t h e r  s t a t e s  h a v e  r e a l i z e d  t h a t  t h e  

i n d e m n i f i c a t i o n  a p p r o a c h  d o e s n ' t  w o r k  h ere;

2. I n d e m n i f i c a t i o n  d o e s  n o t  p r e v e n t  a p e r s o n  f r o m  b e i n g  sued. 

It m e r e l y  p r o m i s e s  t h a t  s o m e o n e  m i g h t  p i c k  u p  t h e  b i l l  f o r  t h e  

l a w s u i t  later. T h e  p o i n t  o f  l i m i t e d  l i a b i l i t y  l e g i s l a t i o n  is 

t o  r e m o v e  the t h r e a t  o f  l i t i g a t i o n  itself; and

3. U n d e r  H B  196, t h e  l i a b i l i t y  f o r  t h e  c l e a n u p  c o n t r a c t o r ' s  

n e g l i g e n c e  is t r a n s f e r r e d  t o  t h e  s p i l l e r .  H o w e v e r ,  s i n c e  oil 

s p i l l  c l e anup is o f t e n  d o n e  u n d e r  c o n t r a c t  w i t h  t h e  state, an 

i n d e m n i f i c a t i o n  a p p r o a c h  w o u l d  t r a n s f e r  t h a t  l i a b i l i t y  f r o m  

t h e  R A C  to the p u b l i c .  T h e  s p i l l e r ,  r a t h e r  t h a n  t h e  p e o p l e  of 

A l a ska, should p a y  f o r  t h e  c o n s e q u e n c e s  o f  g o o d  f a i t h  c l e a n u p  

actions.

7 .  DOES T H IS  B IL L  ''WEAKEN'' A LA SK A 'S  L IA B IL IT Y  LAWS?

W i t h  r e s p e c t  to  t h e  s p i l l e r ,  t h e  b i l l  s t r e n g t h e n s  A l a s k a  l a w  

b y  m a k i n g  it c l e a r  t h a t  t h e  s p i l l e r  is r e s p o n s i b l e  f o r  d a m a g e s  

c a u s e d  b y  c l e a n u p  c o n t r a c t o r s .

W i t h  r e s p e c t  t o  t h e  c l e a n u p  c o n t r a c t o r ,  t h e  l e g i s l a t i o n  

s t r e n g t h e n s  e x i s t i n g  l a w  b y  a t t a c h i n g  c o n s e q u e n c e s  t o  t h e  c l e a n u p  

c o n t r a c t o r ' s  f a i l u r e  t o  s u b s t a n t i a l l y  c o m p l y  w i t h  a c o n t i n g e n c y  

p l a n  w h i c h  it authored, o r  w h i c h  i t  a g r e e d  to  f o l l o w  b y  c o n t r a c t .  

R e m e m b e r  that, u n d e r  e x i s t i n g  law, t h e  R A C  is n e i t h e r  t h e  h o l d e r



of, n o r  l e g a l l y  r e s p o n s i b l e  for, t h e  c o n t e n t s  o f  t h e  c o n t i n g e n c y  

plan. T h a t  r e s p o n s i b i l i t y  f a l l s  o n  t h e  s p i l l e r  (i.e. t h e  t a n k e r  

o p e r a t o r ) . Th i s  p ositive a s p e c t  o f  t h e  l e g i s l a t i o n  w a s  a p r i n c i p a l  

r e a s o n  w h y  the Prince W i l l i a m  S o u n d  R e g i o n a l  C i t i z e n s  A d v i s o r y  

C o m m i t t e e ,  and the C i t i z e n s  O v e r s i g h t  C o u n c i l ,  w i t h d r e w  any 

o b j e c t i o n s  t o  the legislation.

8 . TRANSFERRING  THE L IA B IL IT Y  TO THE S P IL L E R  I S  F IN E ,  BUT WHAT 
HAPPENS I F  THE S P IL L E R  I S  IN SO LV E N T , OR C A N 'T  BE FOUND?

A s  a r e s u l t  of r e c e n t  s t a t e  a n d  f e d e r a l  l e g i s l a t i o n ,  the 

p o s s i b i l i t y  of i n a dequate c o m p e n s a t i o n  f r o m  t h e  s p i l l e r  h a s  b e e n  

m i n i m i z e d .

First, w i t h  respect t o  t a n k e r s ,  A l a s k a  l a w  s u b j e c t s  b o t h  t h e  

t a n k e r  o w n e r / o p e r a t o r  a n d  t h e  o w n e r  o f  t h e  o i l  t o  u n l i m i t e d  s t r i c t  

l i a b i l i t y  for all damages. T h i s  w i l l  o f t e n  r e s u l t  in t w o  " d e e p  

p o c k e t s "  in t h e  event of a spill.

M o r e o v e r ,  all m a j o r  oil h a n d l i n g  a c t i v i t i e s  in t h e  s t a t e  m u s t  

p o s t  s u b s t a n t i a l  finan c i a l  r e s p o n s i b i l i t y  u n d e r  b o t h  f e d e r a l  and 

s t a t e  law. These f i n a n c i a l  g u a r a n t e e s  a r e  a c c e s s i b l e  b y  a n y  

i n j u r e d  party, i r r e s p e c t i v e  o f  t h e  s p i l l e r ' s  f i n a n c i a l  solve n c y .

Finally, there n o w  e x i s t s  a s t a t e  f u n d  t o  i n s u r e  t h e  a d e q u a c y  

o f  s t a t e  c l e a n u p  funds. M o r e  i m p o r t a n t l y ,  C o n g r e s s  h a s  n o w  c r e a t e d  

a $1 b i l l i o n / i n c i d e n t  f e d e r a l  f u n d  w h i c h  is a v a i l a b l e  t o  a n y o n e  w h o  

c a n n o t  o b t a i n  s a t i s f a c t i o n  fr o m  t h e  r e s p o n s i b l e  p a r t i e s  t h e m s e l v e s .



Sim ple Negligence:

"A person is negligent if he does not use reasonable care. Negligence may result from action or inaction. A person is negligent if he does not act 
as a reasonably careful person would act under similar circumstances. In this case you [the jury] must decide whether or not defendant used 
reasonable care under the circumstances."

...Wilson v. State. £ 69 P.2d 1292, 1295 (Alaska 1983)

G ross Negligence:

"[M]ost courts consider that ’gross negligence’ falls short of a reckless disregard of consequences, and differs from ordinary negligence only in degree, 
an^ not in kind...[i]t signifies more than ordinary inadvertence or inattention, but less than conscious indifference to consequences; and that it is, 
in other words, merely an extreme departure from the ordinary standard of care."

...Storrs v. Lutheran Hospitals. 661 P.2d 632, 634, n. 1, (Alaska 1983)
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N o r t h  P e n i n s u l a - C h a m b e r  o f  C o m m e r c e

P.O. Box 8053 Nlklski. Alaska 9M35 NORTH manVU C8AMEER OF COMORCI
(807) 77C-C349

UXOMTIOU
A RESOLUTION SUPPOITTNO OIL SPILL RESPONDER1I  LUCTID IHMUNITT

VKJCR8AS, lc  la  la  eha In te rest a t the c itizen s o f cho Scat* o f 
Alaska cad tbs Renal Peninsula Borough to anaura that q u a lif ie d , 
hi&hly eralaad o i l  s p i l l  response organizations ara la  p la ts  sad 
ready to respond to a l l  s p i l l s ;  sad

WHZtZAS, eha aueeacs o f a s p i l l  response organisation depends 
upon a p l l l  responaa contractors aa w a ll as eountlass fisherman, 
subcontractors, aad other part-time p ro fessiona ls and spec ia lise s  
who suae ha praparad oa an aBergoney basis to see sw ift ly  and 
uQhasiCantly i s  the face o f adverse clrcuaataacas and o ften  with 
fa r  laea than eosplata In formation; and

1
VUERZA3, cheae rospuodaxa w i l l  ha dacerrod fto e  performing 

cloon-up a c t iv it ie s  on behalf of the person o r parsona a t ru a lly  
responsible fo r  the e p i l l  I f  they are unduly exposed to  u n lla lta d  
l i a b i l i t y  in  the course o f chair raaponaa a c t iv it ie s ;

HOW THEREFORE, BX IT RESOLVED BT TBX BOARD OF THE NORTH PENINSULA CHAMBER OF COMMSRCX:
Section u That eha s p i l l  raaponaa con trac to r* , including 

fishermen, subcontractors and p a r t - t la s  p ro foaa lona ls aad 
sp e c ia lis ts , who perform i s  raaponaa to as o i l  r p d l l  to  the beat o f 
th e ir a b i l i t ie s  and fo llow ing the d irections o f zecogolsed s ta te  
and fede ra l au tho rities , should b« afforded H a lte d  immunity from 
ls v au lts  a ris ing  as a consequence o f th s lr  response a c t iv i t ie s ; and

Section R: That tha HoetW Psnlnaula Chamber o f Coaaiarea
eupporea and encourages Alaska state le g is la t io n  which grants any 
persoo who cosponda to Ua o i l  s p i l l ,  caused by another, ianun lty 
fron  l i a b i l i t y  fnm  a l l  costs and damagae- except in  cases where 
the raspondar acts with grosa negilgcnca o r w i l l f u l  misconduct, o r . 
eadaaa personal in ju ry  or wrongful death; and
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P.O . Box 805$ NlklskJ, Alaska 99835 (907) 775-

S e c t io n  3 ;  T h a t v b a re  l im i t a t i o n s  o s  i a a u n l t y  a r a  g ra n te d  t o  
r e a p o u d a re , i t  l a  im p o r ta n t  t h a t  v ic t im *  ha  f u l l y  p r o t e c t e d  aad 
c e a p e o a a te d  f o r  dam ages , aad  th a  p a r t y  r e s p o n s i b le  f o r  eha  s a l l l  l a  
th e  f i r a e  in a ta a c a  s h a l l  ba l i a b l e  f o r  any  damages c a u se d  L j  
r e s p o n d e r 'a  s t a p le  n e g lig e n c e .

ATOmS XY TBK BOWK ?Z3(IMSUU CHAMBER OF COMMERCE- ON THIS
2 J Z  °«   . «»■

h y ,.u J  ______
H a r t *  B a c k a r , P r a a ld a a t  o f  TU£
NORTH PKNINSUIA CHAMBER OF COMMERCE



WHAT IS THE REGIONAL CITIZENS’ 
ADVISORY COUNCIL (RCAC)?

The Regional Citizens’ Advisory Council (RCAC) was established in 
response to the Exxon Valdez oil spill to be a regional citizens’ oversight 
organization. Alyeska Pipeline Service Company, the operator of the Trans 
Alaska Pipeline Terminal at Valdez, worked cooperatively with the 
citizens affected by the spill to form RCAC. Members include:

Communities in the affected area:
City of Cordova 
City of Homer 
City of Kodiak 
City of Seldovia 
City of Seward 
City of Valdez (2)
Kodiak Island Borough 
Kenai Peninsula Borough 

Alaska State Chamber of Commerce 
Chugach Alaska Corporation 
Cordova District Fishermen United 
Kodiak Village Mayors Association 
National Wildlife Federation 
Prince William Sound Aquaculture Corp

HOW WAS RCAC ESTABLISHED?
After the spill, the state required Alyeska to submit an aggressive new 

prevention and response (contingency) plan. The Alaska Oil Spill 
Commission had strongly recommended increased citizen involvement.

fth  A v e n u e ,  S u it e  5 0 0  •  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 - 2 2 5 4  •  9 0 7 / 2 7 ’7 r- 7 2 2 2  •  F A X / 2 7 Z - 4 5 2 3



R C A C  em erged  from this process, incorporating as a  nonprofit to insure 

independence. The resulting contract with A lyeska  requires that it 

provide an annual budget of $2 million for “as  long as  oil flows through 

the line" and ready a c c e s s  to all it facilities. The federal Oil Pollution 

Act of 1990 reinforced this action and specified  term s.

WHAT IS THE STRUCTURE OF RCAC?
A  six teen -m em ber board and staff accom plish es its goa ls  primarily 

through three working com m ittees:

P o rt  O pera tions an d  V e sse l T ra ffic S ys tem s (PO V T S )
O il Sp ill P reven tion  and  R e sp o n se  (O S P R C )
Term ina l O pera tions an d  Environm en ta l Monitoring (TOEM )

Additionally, a  Sc ien tific  A dv iso ry  C om m ittee (SA C ), com prised of 

scientists and technical experts, review s research  proposals and adv ises 

the working com m ittees and the council on technical issues. .

T h e  contract specifies that R C A C  com m ittees will perform:

independen t re se a rch  an d  m on ito ring  o f  o il sp ill p reven tion  and  
re s p o n s e  e ffo r ts  ■ .

ta n k e r s a fe ty
en v ironm en ta l e ffe c ts  o f  te rm in a l op e ra tion s .

R C A C  u ses  this information to develop recom m endations for 

environm ental safegu ard s to A lyeska  and governm ent regulatory agen c ies .

THE RCAC IS INDEPENDENT OF ALYESKA
“T h e  Council is willing to participate in the citizens’ advisory process 

for the public and A lyeska  on a  perm anent basis only on the conditions 

that it be truly independent from A lyeska  and that A lyeska  provide the 

Council with a perm anent source of ad eq u ate  funding." (A lyeska/R C A C  

c o n tr a c t )

WHY IS RCAC NEEDED?
A m ajor lesson  learned from the Exxon  Valdez  spill is that oil 

transportation is a risky business, and the people who bear the burden of



that risk must be involved at all levels of decision m aking. No substitute 

exists for local know ledge exp erien ce  and com m itm ent. Often w e have 

been  adversaries  working against one another rather than citizens’ 

cooperatively  seek ing  progress and im provem ents.

STATUS AND UPDATE ON 
COMMITTEE ACTIVITY:

O i l  S p i l l  P r e v e n t i o n  a n d  R e s p o n s e  C o m m i t t e e  ( O S P R C )

• A lyeska C -P lan  Com m ents: To date, the O S P R C  has provided com m ents 

on Appendix A. Scenarios, Appendix D. Training, and Appendix E . 

Com m unity and Fishing V esse l Involvem ent. T he Council has approved 

all three se ts  of these  com m ents.

• S ta te  1991 R esp o n se  Plan  for Exxon  Valdez Oil Spill: O S P R C  drafted 

com m ents on this plan and the council approved them .

• S ta te  Oil and H azardous M aterials Su b stan ce  D ischarge Prevention and 

C ontingency Plan  Com m ents: T he com m ittee provided com m ents to D E C  

on their draft Prevention and Contingency Plan  and hired two experts to 

com m ent also. D E C  requested  additional com m ents and ass is tan ce  from 

O S P R C  to refine the plan in g reater detail due to the caliber of 

com m ents and dem onstration of com m itm ent.

• Transition Issue Resolution : O S P R C  drafted a  resolution expressing  

concern  with the 72 -hour transition and n earsh ore  response issu es  for 

address by the council. This position is being used by R C A C  

represen tatives in the A lyeska  C ontingency P lan  Steerin g  Com m ittee 

and its working groups.

• A lyeska  Contingency P lan  Steering  Com m ittee and W orking G roups: 

O S P R C  m em bers a re  actively involved in the technical working groups 

under the Steerin g  Com m ittee. M em bers work with others to im prove 

the contingency plan. O S P R C  m em bers sit on the 

d ispersants/burn ing/biorem ediation , oily w a s te  and the n earsh o re  

protection, and beach  cleanup working group.

• “S a fe  Spill" Literature Se a rch  and R F P :  M em bers of the com m ittee 

supported a  literature search  for “S a fe  Sp ill," a  non-toxic,., 

b iodegradab le  crude oil substitute. Currently, the draft R F P  is in the 

final s tag es  of developm ent and should be forwarded to the council by 

the M arch  21-23  m eeting.



W hite P a p e rs : The com m ittee is contracting for white papers and 

briefings in severa l key a reas  and has identified potential experts for 

papers on sm all-boat technology, risk a ssessm en t, and biorem ediation. 

T he E C O  risk assessm en t contract, which analyzes the A lyeska  R isk 

A ssessm en t D ocum ent by Technica, is under w ay. The sm all-boat 

technology contract w as recently finalized and should b e  com pleted by 

May.

P o r t  O p e r a t i o n s  a n d  V e s s e l  T r a f f i c  S y s t e m s  

C o m m i t t e e  ( P O V T S )

P O V T S  review ed proposed chan ges in the V esse l Traffic System  and a 

letter has been  sent to the C oast G uard  requesting information regarding 

its decision to utilize a  dependent surveillance system  in Prince 

W illiam  So u n d . -V

V esse l escort procedures have been  reviewed, and letters have been  sen t 

to shipping a g e n c ie s  and pilots seek ing  their view s on the desirability 

of having a  tug attached during a  portion of the transit. A  subcom m ittee 

will address this issue. Its m em bers have observed  the operation of 

tractor and conventional tugs in Pu g e t Sound M arch 1, 2, and 3 and will 

report its findings to the council.

P O V T S  com m ittee com m issioned Jim  D ickson, safety officer at the 

Sullom  V o e  H arbor Authority, Shetland  Isles, to develop a  docum ent 

which identified oil spill prevention actions that are  appropriate to 

A laska  and Prince William Sound. R C A C  recently received  the second 

draft of his report, and it is being circulated for public review through 

April 22, 1991.

P O V T S  review ed the proposed C o ast G uard  regulations pertaining to the 

requirem ent for double hulls on tankers drafted a position paper and 

subm itted it to the council for its endorsem ent and support.

T e r m i n a l  O p e r a t i o n s  a n d  E n v i r o n m e n t a l  M o n i t o r i n g  

C o m m i t t e e  ( T O E M )

T O E M  opened an office in Valdez last month. Current activities include:

Setting up a series of public m eetings in the com m unities of Prince 

W illiam  Sou n d  to identify the public’s environm ental concerns about oil 

industry activities. T h ese  m eetings will likely take p lace  in late April 

or early M ay.



• Soliciting a  critical analysis of the design  and m odeling of A lyeska ’s air 

monitoring program  in the Valdez a rea .

• Hiring a  consultant to com plete an inventory of actual and potential 

so u rces  of environm ental pollution stem m ing from term inal and tanker 

operations. T h e se  issues will be cata logued  in a  com puterized “matrix’’ 

for ready a c c e ss .

• Drafting a  request for proposals for a  report on the likely fate and 

effects of hydrocarbons emitted into the air during tanker loading at the 

A ly eska  term inal. If w arranted, the next step would be an actual field 

study .

• T h e  ultimate task  of the com m ittee is to physically monitor effects on 

the environm ent cau sed  by oil industry activities in Prin ce  William 

So u n d . This com prehensive environm ental monitoring program is a  

s ign ifican t scientific  undertaking that will require ex ten sive  field work 

over several years . M ost of w hat the com m ittee is doing now is in 

preparation  for this task.

S c i e n t i f i c  A d v i s o r y  C o m m i t t e e  ( S A C )

• S A C  h as  estab lished  request for proposal procedures, com pleted a 

biological monitoring and socioeconom ic modeling R F P  for R C A C  

approval and has reviewed the O S P R C ’s "safe  spill" R F P .

All com m ittees m eetings are open to the public, and in 1991 com m ittees 

plan to hold their m eetings in m em ber com m unities to keep  the public 

involved and informed.
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By CHARLES WOHLFORTH
Daily News reporter ‘

HLFQRJH i  r
How did bankrupt'arsonist Jim j\>;» £* 

1 L. Robinson become an overnight*I"
!;'i millionaire leasing boats'- for- the #■ 

Exxon Valdez oil sp il l ' cleahup? -V-. i  
Partly by .supplying bribes' and MrV 
prostitutes to cleanup contracting

* » v w t t < g v < >  a u  m  h  Tf aw w  v w a a  f  « v » w m  .  I . , S |  -

felon currently . o u t ' dn ;ba i l '.for ; J
escape. Before 1 the 'o i l "  sp il l  ,he 
didn't own any boats. But wLth the Re;
help of his friends in  busipfess, he) '
collected inore than $3.19'm il l ion  j; fl-
chartering vessels , fo r th£ oil-splll , ( V< - V- •') -*rr- .f 1

♦1
i

cleanup.
A  Da ily  News •investigation t: 

shows how he m a y ^a ve  gotten' \
those breaks: — •• :V j j ;

• A  former Robinson-.employee 
said he saw ‘ Robinson hand’Nan 
envelope stuffed w ith  $100 bil ls to ;
L. Edward Atkinson,*' who was 
then logistics chief for Exxon's
cleanup contractor, Veco Inc., and.} A;

7; • ' : I ''Please see Page A-6, ROBINSON 1t •!■; ' ]
•v/.i !



• R O B IN S O N :
Conilmitdfiom Pay A-t

U now Vrco's North Slope operations man­
ager Atkinson says he never look any 
money (com Itoblmon. I

♦A tape recording of a'phone call be-' 
tween Ilnblnson ana fired «£xxon contrnel 
official Bill Alexander shows Robinson *a« 
■till giving Alexander mopey and prosll- 
ruler and paying for Ml auto repairs even 
after Exxon Organ Investigating the two,for 
kickbacks.

• And court documents and witnesses , 
ihow First Honk of Ketchikan Vice Presi­
dent Richard D. "Butch" Olmilead, a part­
ner with Robinson, quadrupled Ma own 
130.000 Investment In si* weeks alter ar­
ranging Flrsl Bonk loans to the partnership 
to buy vessels for the spill. Olmilead’i  boil , 
at the bank mid Iht loans were proper. 1 

Robinson came out of (he oil spill owning 
a doren large boats, but when (he iplll'f 
easy money ran out. he quickly lost hli • 
fortune, lie filed for business and personal 
bankruptcy late last month, only IB months 
alter emerging from an earlier bankruptcy.

Creditors had already selred six of hli 
vessels, and a seventh Is detained In Homer . 
by the U.S. Coast Guard as unseaworthy.

One of the vessels, the Red Jacket, was 
selred by o Seattle shipyard to' which 
Robinson owe* 150.000, and Is under* deten­
tion by the Coast Guard for safely viola­
tions. Tire Red Jacket lost two crewmen on 
an unlnhnblled Aleutian Island under* mys* / 
terlous clrcumitonces In November. * I 

Robinson's business debt* total more than I 
91 million mid Exxon Is suing him for 32.5 '' 
million ovar boot-charter contracts from the .. 
oil spill cleanup. Key Bnnk of Alaska, to ; 
which Robinson owes 9235,000. won a court i
order to scire his bank accounts last month, f him Olmstead wax ."surveying" the vesstft Alexander harried .olhilia* taking bribes, 
After serving the order on II banks and! for a loan.*, Webb said ho later saw Olmsteaff- but Sanders would not Say, who they were, 
credit unions In Anchorage, bsnk officials ’ In Valdes, where ha videotaped the DoubUcll* said Exxoh Was unebll to aubslantlale
turned up 120, according to court donimenls. Eagle. Webb said he assumed that alio waj*'Alexander's allegations,- and’ the company 

Arliona nuthoritles are trying to return related to the loins. ‘ ‘V -does not bnbw of any bribes paid to Veco
Robinson to prison to finish a sentence for Aerordtne to Robinson's navralt record*/ oMrlaK-.A/tar Ih* Dalle Nawe aikrd abnnl 
■non and foe* new charges of escape. He la _ „  . . ---------  — ---------  -------------------

  ...—  * - J1    — > Eagle on April 29, 1989,\  documents'on tha Double Eagle fornow out on 310,000 bail awaiting an extradi­
tion hearing.

A FRIENDLY BANKER

Robinson, now SI, arrived In Craig, Alas­
ka, In lOBI. wllhln weeks of walking away 
from an Arliona halfway house where he

According lo Robinson's payroll records*, official vA/tar the Dslly News asked about 
which Webb kepi. Webb left for Valder.- Webb’e alUtgaUons, Exxon searched Its 
■board the Double Eagle on April 29, 1989,\  documents 1 on tha Double Eagle for 
and worked there for the next S3 days. For/; connection* between Robinson and Atkinson 
supplies and equipment, be had Olmstead'sTiand found, none, Sanders sild. Exxon has
r._.j  » - - “ I —-*'• ranr never Interviewed Webb.

**fjT*4,Ths Double Eagle's contract for the 
cleanup began May 9, 1989, according to

out.

OITTINa CONTRACT* •  ̂ court dooJri.nli. ,nd .nded Sfpt. 30. 1619, 
... — Fishermen tod other boil owners all over according to Sanders. The charter rile at

was serving a four-year sentence for arson Alaska were eager to get contracts on thf:* tnldiummsr was 93.000 a day for the Double
of an unoccupied structure. Ills real name Exxon cleanup. Charter rale* were high *. Eagle, according lo an Exxon contract filed
was Kenneth Harvey Robertson, but In enough to pay for moil boats after a few.: In Kelchlkan court In an unrelated case. At
Craig he renamed himself Jim Leroy nobln- months' work. ,• V,£that rate, Robinson would have taken In
son and created a post as a well-to-do Among the first ôblnipn boat* hired wasln more thin 3420.000 from the Double Eaglt
property owner In Arliona. lie married, the Double Eagle, i * : ; • R- alone that summer,
opened a gas station In Craig, and made In the first week of May, Webb sild.Yl At the meeting where the payment was
friends with local bsnker Butch Olmstead. Robinson set up a meeting will) Atkinson of.'} made. Webb salu. Atkinson ana Robinson

Robinson and Olmstead both moved to Veco, Exxon's main'contractor on lhg*> also dlacusied the charter of an old 160-foot
Kelchlkan In the mId-I9IOs. Olmstead cleanup. Atkinson was In charge oftoglsUCi*'/‘wooden feny named the Defiance, 
moved up the bank hierarchy. Robinson ‘ In Valdrx and prepared vessel contract! t Allan Almqulsl, a Ketchikan fisherman 
opened n new garage. But In 1080 Robinson requests, he told tha Dally News In a recent < who had been Involved In a business ven- 
declared bankruptcy to escape debts from Interview. Atkinson now manages North.- ture with Fnblnson before, said h* bought 
his Craig gns station and his treatment for Slope operation! for. Veco: '•IT'S f *■«» tha boat with Robinson for 114.000. with the 
bladder cancer. The night before the meeting, Roblniort r two splitting the purchase price evenly.

Robinson stayed In bankruptcy until 1989, and Webb saw Atklnsqn-ln. thojyar. aUheU Almqlilitjald be enter«} Into the deal after 
when he and Olmilead started chartering Wrstmark Hotel In VaIdelJ.WeRb.8sJa: f Itoblruon .showed him a .90-day, 3B40.000
boau for the oll-splll cleanup. a-*: with Atkinson for mote Ihsri.lwo houtt, j  contract for the vessel.

Robinson's garage sal on pilings on the he said, while Roblnion offered'Atkinson-; But the Defiance was In poor shape, and 
Kelchlkan wolerfront next door lo the Arc- money and women for help with his boats. • Almqulsl said he moved It In the middle of 
tic Bar, where he hung out and did lome of Atkinson told Robinson to come to his bfflct the night to avoid the notice of the Coast 
his business. Former bartender Phillip Webb the next day at noon, Webb saldi'and ^iv Guard In Kelchlkan. When he arrived In 
said that, when the Exxon Valdez spill hit. bring 15,000. •/ ! I » M-' •, Seward, Coast Guerd officials there were
the talk of the bar wat the money to be 
mad* chartering vessels to Exxon. He sug­
gested getting Irvolved to Rdblruorv

Webb said, la Interviews and assigned 'waiting and declared the Defiance unfit for 
statement, he was present at the meeting,.'habitation. It sat Idle for six weeks, never 
about 1 p.m. (He next day. Atklns&n-lOld a did any spill work, and finally sank

Jr. said the loans were proper, lie said snsiaiito piywooa ounxs, our ne atom partnership, agreed to sell out to lioblr
Olmstead did not try to hid* his Involve- specifically remember any meetings with — six weeks after the partnership
ment In the partnership snd was not Ip- Robinson and said be wasn't bald oil. officially formed — for IPB.500,
volved In underwriting the loans. "In looking at records, I'm sure you Including any profits that had already fc

Within o monln, Robinson. Olmstead and them he wls talking to iomeoneelse from* unattended at anchor In Resurrection Bay,
stale ferry worker Barry Monnlng made an .southeast Alaska about hiring boats, but -said Almqulsl and bis brother,' Robert
Informol partnership agreement* to buy'was keeping his bromlse to tall: lo Robinson JAJraqulit.
boats for the spill, according to affidavits first. Webb said. Roblnion gav8 Atkinson an j But Sanders, the Exxon attorney, said
they later signed. Robinson hired Webb a* unsealed envelope containing a sheaf of HOOT' Robinson was paid for having the Defiance
his field manager. bills; Atkinson thumbed through the money  ̂on charter for almost B0 days. An Exxon

A partnership agreement said Olmstead and put It In a drawer; Webb illd. Hi said,» document Hit* the charter at 93.000 a day.
put In 920.000, Robinson 950.000, end Man- Robinson told him tha .envelope contained * Atkinson of Veco laid the Defiance was
nlng 142.000, wllh each partner entitled to 15.000. • *»•* ' * • A',' vi * unsuitable and Veco never chartered It. But
an equal shore of the profits. The rest of the Atkinson then ordered an assistant* to he said he might have met with Robinson
money to buy ILe boats — al least 9185.000 make refilling the Double Eagle a top about tha vessel.
— came os loans from Ketchikan's First priority. In one day a team of carpenters ' Al oaa point during the summer of 1989. 
Bank, where Olmstead was a branch manag- and electrician* set up the boat lo ileep II Robinson had 12 vessel* on contract lo 
er and vice president. The loans, which the and Installed new appliances and a new Exxon for a total of 924,400 a day. contracts 
three partners were equally responsible to television and video recorder, Webb said. show. Altogether, Exxon and Veco paid 
repay, were arranged oy Olmstead. Atkinson said he remembered that Veco Robinson 93.19 million during 1989,

Olmstead wouldn't comment for this artl- chartered the Double Esgle lo act as a according to tax records, 
ele, but First Bank President William Moran berthing vessel for mechanics, and that Veco Olmstead, who put 930,000 Into the 
Jr. said the loans were proper. He said Installed plywood bunks, but he didn't partnership, agreed to sell out to Roblruon

'    ‘ L“  “  * * " * “  ** ** "* ' “  "  was
______„ ____ ___ __ ___  not

, .....        — Including any profits that had already been
No law prevents • bank from lending would find paperwork where 1 had signed lo distributed, according to court documents, 

money to Its officers a* long as they are pul that on charter," he said. But he said he Out of that sum came about 33,000 Olmstead 
treated like any other borrower, said Willis never took any money or gift*. "I don't'! owed oo his Gold Mastercard for spill 
Kirkpatrick, director of the stale Division come that cheap, and I haven'byet heard a supplies.
of Banking and Securities. Moran would not !**“[« mentioned from anybody for Robinson later bought out Manning, loo.
provide the amounts or terms of the leans, anything that would make me consider but kept working lo keep his boats on 

The first boat the partnership bought wo* spending time In Jail. And, like I say. I was contract through the winter and Into the 
the Double Eagle, a 62-fo-d wooden vessel. money, bribes or anything summer of 1990. In Isle summer of 1989, he
In a deposition last year, Robinson said the during the spill. made an agreement with Exxon that set bis
boat's purchase price of 1183.000 was paid Exxon Is suing Robinson for kickbacks to charter rates for the next year at 1989 rates
for wills a six-month bank lotn. He said Its Valdez contract msnsger. Bill Alexander, or higher.
Olmslend took care of financing on vessels who worked wllh Atkinson In a small office 
the partnership bought, although he didn't on pilings ovsr the Valdez small-boat 
■ay specifically that Olmstead arranged the harbor. Alexander has said the practice of
Double Ragle losn. taking flits from boat owners was By the end of 1939, Robinson's problems

Bui Webb said he first met Olmstead the commonplace. He refused an Interview for were already starting. Exxon had begun 
month nflrr oil spill when the banker came this story through his wife, but the said he Investigating the relationship bstween 
to look nl the Double Eagle, which was lied was only Exxon's scapegoat. Robinson and Alexander alter receiving tips
up outside the bar. Webb said Roblnion told Exxon attorney Eric Sanders said from uchappy Robinson employees.

’ • i; •
•: > •
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— ./ All^n AMquIit gave th^ Dally News •
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If.nirr

hkb!'■I Cllloin

■. /Vilin Alnjqulit f»i _  . ______
tape recording of RoblnionJalktng on the 
■telephone I wllh Exxon's 'Alexander. 
Almqulsl laid h« didn't know where the 
tape came from because he received It In the 
mall In an qrtmarked envelope. *
; Almqulsl paid he recognized bolh voices 
on th4 tepe.j Euoo attorney Sanders alio 
confirmed /they ' art Alexander and 
Roblnion. \ I •• . '

The tape Wksn't dated, but.on It the two 
• men discuss;Exxon's, Investigation .of 
Alexander. I • ' » '
» ‘■Alexsnd4r, 'and Roblnion, • between 
frequent obscenities, discuss the need to be 

.•careful and avoid being ieen together.
Robinson-mentions a eost;. Sanders said 

.Exxon'i Investigation found that Robinson 

.'attempted; to.’ give a/eoat.'to.Alaxjnder'i . 
w ife.*'' • IV  ' y■ Alexander's*. 9olc« Is high and strilned 
when he.says. "I don't know what Is going 

‘ lo happen, you know! I don't knew.
They alio discuss money. Robinson asks 

. Alexander If be wants cash or cashier’s 
checks, and how he wants the payment 

. delivered. Alexander finally askt to have 
the’ money '.hand-delivered. Robinson alio \ promises to xtnd, Alexander a 20-year-old 

'*blond prostitute and says he Is having 
'Alaxandsr'a truck worked on In*'Anchorage-shop̂ S'''

y'J'I'Jl set the bro»d up t 
sayi.."fY-; they'can't sa;

Jen OoWnsoo In ■ 1086 photo
him Olmstead was "surveying" Ihe vessel Alexander nsmed 
for a loan. Webb said he later saw Olmstead

for you." Robinson
..... . , ____ say nothing about a

i'-glrl Coming lo your house, can theyl" 
.'Tell-her Id .ply#, me • call," Alexander 

V says.' '*fjt'':
n t i ’ Robinson klsd tries lo assure Alexander 
•j • • he won't get hlfn In any more trouble.M  V'lh ' . . ' J '  " J k "  . J  ‘  - ;  lie »u u  i  h i  iuii* iu • . . /  iu u ii iim iviv .

1 "S—, yod know. Juit'forget It. there's
‘ iu V it * u ik •-'re track on thst' deal,? Rpb Ins oo. says. "/Ah.

do
______  - but Sander* would not say who they were. J n ^ i ^  ih-re a nothing Ihat /  would do to
!? .*he?e. !•* videotaped the Double He said Exxon was unable jo< aubstanlUta . eTt*tt *’ou u y  problems. .Il'a Jiiitlyou done

related lo the loans.
Eagle. Webb said he assumed that also was. Alexander's allegations, and tha company j ,0< *{0*r

Robin:
. driian, __  ... . —
Kelchlkan office during part of 1989 and

According lo Robinson's payroll records,
...........bb kept. Webb fell for Valdu

aboard the Double Eagle on April 29, 1989,

Robinson's^ atep-dauihlar.- Nlkkl 
■ who* handled finances In his

and worked there for Ihe next 43 days. For 
supplies and equipment, he had Olmslead's
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• 1990. said he called her that winter and told 
• 'Her to get a 33.000 cashier's check from the 

bank In Bill Alexander's name* with a note 
on It aaylng It waa to sponsor Alexander's

mcHiiuc, • aiicgauon*, ana ini company ',*--, does not know of any bribes pald-lo Veco /..
______  _________ .  .........- . officials. After Ihe Dally News asked about \*" I

which Webb kept, Webb left for Valdu Webb's allegations, Exxon searched Its Rodrlgt 
documents on the Double Eagle for 
connections between Robinson and Atkinson •' 
and found none, Bandera said. Exxon hu t

Cold Mastercard, until Its tredll limit ran never Interviewed Webb.....................
out.   The Double Eagle'a contract for the

cleanup begin May 9, 1989, according to
court documents, and ended Sept. 30. 1989,  *L
according to-Sanders. The charter rale at .1990. Exxon flmd Alexander that April, then 
midsummer waa 33,000 a day for the Double M aued Robinson sin June for paying 
Eagle, according lo an Exxon contract filed kickbacks. • ■>,* '
In Kelchlkan court In an unrelated case. At * ' Wlthcut th# Exxon work, Robinson's
that rale. Roblnion would hava taken In business soon cracked. Ills vessels had Jobs 
more than 3120.000 from tha Double Eagle over tho summer hauling construction and 
alone that summer. •'»u I (logging equipment between Alaska towns,

GETTING CONTRACTS ' 
Fishermen .ind other boat owners all over 

Alaska were eager (o get contracts on the 
Exxon cleanup. Charter rates were high 
mouth to pay (or most boats alter • lew 
months' work.

Among the lint Roblnion boats hired wei 
the Double Eagle.

In the lint week of Mny, Webb said. At the meeting where the payment was ‘/but started missing payments on his bills
Robinson set up n meeting with Atkinson of made. Webb said. Atkinson and Robinson In early 1990. Ha Ignored safety and
Veco, Exxon's main contractor on tha 
cleanup. Atkinson was In charge of logistics 
In Valdez and prepared vessel conlrecl 
requests, he told the Dally News In • recvnt 
Interview. Atklnvm now manages North 
Slope operations lot Veco.

The night before the meeting. Roblnion
and Webb saw Atkinson In Ihe bar alrtbe . ______
Westmark Hotel In Valdez.'Webb said. Tbe'y Robinson showed him a DO-day,..9640.000 
sat with Atkinson for more than Iwo hours, contract for the vessel. *
he said, while Roblnion offered Atkinson But the Defiance was tn poor shape, and 
money and women for help with hi* boats. Almqulsl said he moved It In the middle of 
Atkinson fold Robinson to come to his office the night to avoid the notice of Ihe Coast 
the next day al noon, Webb said, and (o Guard fn Ketchikan. When he arrived In 
bring 35.000. Seward. Coast Guard officials there were

Webb said, In Intlrvlews and a signed

•licensing regulations and lo Homer was 
» for

also discussed the charter of an old 180-foot _
wooden ferry named the Defiance. ' known for not paying crewmen their full

Allen Almqulsl, a Kelchlkan fisherman * wages, 
who had been Involved In a business v e n - T h e  problems ' came lo a head last 
lure wllh Roblnion before, said he bought • November. On a trip lo get construction 
the boat with Itoblnson for 114,000, with the equipment In the Aleutian village of Alka. i
two splitting the purchase price evenly, the Red Jacket pul two men ashore on,
Almqulsl said he enlcrec) Into the deal after uninhabited Seguam Island, purportedly to j" * * ' ‘ “ ’ “ ***" art water. -PS#* ‘dlianoearrd. ' * *get water. ,rb*y 'disappeared.

The Incident brought th* atti 
Coast Guard, whleh detained the Red Jacket

statement, he wos present al the meeting, 
oboul 1 p.m. the next day. Atkinson told 
them he was talking to someone else from 
southeast Aloska about hiring boats, but 
was keeping his promise to talk to Roblnion 
first, Webb said. Robinson gave Alklnson an 
unsealed envelo|*c containing a sheaf of 1100 
bills; Atkinson thumbed through the money 
and pul It In a drawer. Webb said. He said 
Robinson told him the envelope contained 
35.000.

Atkinson then ordered an assistant to 
make refitting Ihe Double Eagle a top 
priority. In one day a team of . vpenter* 
and electricians set up the boat to sleep II 
and Installed new appliances and a new 
television and video recorder, Webb said.

Atkinson said he remembered that Veco 
chartered Ihe Double Eagle to act as a 
berthing vessel for mechanics, and that Veco 
Ir,stalled plywood bunks, but he didn't 
specifically remember any meetings wllh 
Robinson and snld he wasn't Jiald off.

"in looking at records. I'm sure you 
would find paperwork where I had signed to

walling an-J declared the Defiance unfit for 
habitation. It sat Idle for six weeks, never 
did anv spill work, and finally sank 
unattended rl anchor In Resurrection Bay, 
said Almqriil and bis brother,' Robert ' 
Almqulsl. * •

Out Sanders, the Exxon attorney, said 
Robinson was paid for having the DeRance 
on chnrter for almost 80 days. An Exxon 
document lists the charter at 33.000 a day.

Atkinson of Veco said Ihe Defiance was 
unsuitable and Veco never chartered It. But 
he sale he might have met wllh Poblnson 
about the venel.

At one point during the summer of 19(9, 
Robinson had 12 vessels on contract to 
Exxon for a total of 324,400 a day. contracts 
show. Altogether, Exxon and Veco paid 
Rcblnson 33.19 million during 1989, 
according lo lax records.

Olmstead. who put 320,000 Into the 
partnership, agreed to sell out to Robinson 
— six weeks after the partnership was 
officially formed — for 398.300, not 
Including any profits that had already been 
distributed, according to court documents.

put that on charter," he said. But he said he Out of that sum came about 35,000 Olmslead
owed on hit Gold Mastercard for aplll 
supplies.

Robinson later bought out Manning, (oo, 
but kept working lo keep his boats on 
contract through the winter and Into th* 
summer of 1990. In late summer of 1989, he

 . — made an agreement with Exxon that set hli
Exxon Is suing Robinson for irickbaeki to charter rale* for the next year at 1989 rates 

III Valdez contract menager. Bill Alexander, or higher. ' - • •
who worked with Atkinson In a small office

never look any money or gills. "I don't 
come that cheap, xnd I haven't yet heard a 
figure mentioned from anybody for 
anything that would moke me consider 
spending time In'Jnll. And, like I say, I was 
not offered any money, bribes or anything 
during the spill."

I
EAIY COME, EASY GOon pilings over the Valdez small-boat 

harbor. Alexander has said the practice of 
taking gifts from boat owners was
commonplace. He refused an Interview for  . __ _______  __  ____
this story through his wife, but she said he Investigating the relationship between 
waa only Exxon'i scapegoat. Robinson and Alexander alter receiving tips

Exxon attorney Eric Sanders said from unhappy Robinson employees.

By the end of 1989, Robinson's problems 
were already starting. Exxon had begun

In Dutch Harbor for safely violations. When 
the vessel was released. Robinson took It to 
Seattle for repairs. There It -was again 
detained by the Coast Guard for a laundry 
lilt of safetv problems.

The Red Jacket went Into drydock at the 
Untmar International shipyard on Lake 
Union. Unlmar slopped work when 

- Robinson's tab reached 130,000 aod Is now 
bolding the vessel In drydock. according to 

.company attorney Ruth Nelson.
The boat's Dutch Harbor and Kenai fuel 

. supplier. Offshore Systems of Bellevue, 
Wash., filed a 120.000 lien against the Red 
Jacket, said vice president Jim Doblcr. And 
Robinson didn't pay 932,000 for the charter 
of an airplane that searched for the Red 
Jacket's missing barge and crewmen In 
November, his bankruptcy filing says.

Key Bank, which has loaned Robinson 
3233,000 In the last 10 months — Including a 
Jan. 4 loan secured by the Red Jacket — 
won court orders to seise five other 
Robinson boats In Seward and Homer. 
Unpaid crewmen demanding 933,000 In 
wages had the 94-foot Keaton seized In Port 
Orchard. Wash., early this year.

The 80-foot Karen, built in 1977, hasn't 
been seized by creditors, but Is under 
detention by the Coast Guard because 
Roblnion tent It to sea twice with a hole In 
It that may have made It unseaworthy. said 
Lt. Jerry Wilson. Ht said Robinson couldn't 
get the boat repaired because Homer harbor 
officials, who said they are owed 97,600 In 
docking fees that are more than a year 
delinquent, wouldn't allow Robinson to use 
repair fadlltlre until they were paid.

The JRS Is after Roblnion, too, for 928,000 
In tax penalties, according to his bankruptcy 
filings.

Robinson was In Anchorage recently, free 
from a Seattle Jail on a $10,000 property 
bond. He la due back In court there next 
week.

He didn't return several phone calls from 
the Dally Newa to hli Anchorage olllc* over 
•  ‘.hree-werk period.

I



RAC Liability: Summary of Recent 
Legislation

State No LJablllty 
fo r Negli­
gence

Time Lim it for 
Lim ited Liab­
ility

Liability fo r 
G ross Neg­
ligence

Liability fo r 
Intentional 
M isconduct

L iab ility  for 
Personal 
Injury or W rong­
fu l Death

Liability fo r Not 
Folllowina Nat. 
Contingency 
Plan or Lawful 
Authority

Responsible 
Party Uabla for 
RAC Negligence

HB 196 X X X X X X

Federal X Xfi X X X X

California
X I * X X X X X X

Delaware X X X X X

Florida X X X X# X X

Georgia X X X X X X

H aw aii X X X X# X

M bs. X X X X X X

Texas X X X X# X

Virginia X X§ X X X X

Wash. XT X X X#

T Good fa ith requirem ent *  Must be certified by State.

§ Act o f God, act of war, and act of th ird party are defenses. *  Persona! Injury and wrongful death not specifically
mentioned.
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T o  t h e  S e c r e t a r y  o f  t h e  S e n a t e :

T h i s  i s  t o  n o t i f y  y o u  t h a t  t h e  B o u s e  o f  R e p r e s e n t a t i v e s  a d o p t e d  t h e  f o l l o w i n g  a m e n d m e n t ( s ) :
I • I t

AMENDMENT NO. 1

Amend by s t r i k i n g  a l l  a f t e r  th e  e n a c t in g  c la u s e  and 

i n s e r t i n g  in  l i e u  t h e r e o f  th e  f o l l o w i n g :

8 * SECTION 1 . T h is  a c t  may be c i t e d  a s  th e  M i s s i s s i p p i

9 . L i a b i l i t y  o f  P e r s o n s  R esp o n d in g  to  O i l  S p i l l s  A c t .

10 - SECTION  2 . F o r  th e  p u rp o s e s  o f  t h i s  a c t  th e  te rm :

11* ( a )  "D am ages" means dam ages o f  any  k in d  f o r  w h ich

12 . l i a b i l i t y  may e x i s t  u n d er th e  law s o f  t h i s  s t a t e  r e s u l t i n g  fro m ,

1 3 . a r i s i n g  o u t o f ,  o r  r e l a t e d  to  th e  d is c h a r g e  o r  th r e a te n e d

1 4 . d i s c h a r g e  o f  o i l ;

1 5 . (b )  " D is c h a r g e "  means an y  e m is s io n  (o t h e r  than  n a t u r a l

1 6 . s e e p a g e ) ,  i n t e n t i o n a l  o r  u n i n t e n t i o n a l ,  and in c lu d e s ,  bu t i s  n o t

1 7 . l im i t e d  t o ,  s p i l l i n g ,  l e a k in g ,  pum ping, p o u r in g ,  e m i t t in g ,

1 8 . em p ty in g  or dum ping;

19* ( c )  " F e d e r a l  o n -s c e n e  c o o r d in a t o r "  means th e  f e d e r a l

20 . o f f i c i a l  p r e d e s ig n a te d  by th e  U .S .  E n v iro n m e n ta l  P r o t e c t i o n  A gen cy

2 1 . o r  th e  U . S .  C o a s t  G u ard  to  c o o r d in a t e  and d i r e c t  f e d e r a l  r e s p o n s e s

22 . u n d er s u b p a r t  D, o r  th e  o f f i c i a l  d e s ig n a t e d  by th e  le a d  a g e n c y  to

23 . c o o r d in a t e  and d i r e c t  rem o v a l under s u b p a r t  E ,  o f  th e  N a t io n a l

24 . C o n t in g e n c y  P l a n ;

25 . (d )  " N a t i o n a l  C o n t in g e n c y  P l a n "  means th e  N a t io n a l

26 . C o n t in g e n c y  P la n  p r e p a re d  and p u b l is h e d  under S e c t io n  3 1 1 (d ) o f

27 . th e  F e d e r a l  W a te r  P o l l u t i o n  C o n t r o l  A c t  (33  U . S .C .  1 3 2 1 (d ) ) ,  a s

!. Q 3- - B A  t? _ a j a  #
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28 . amended by th e  O i l  P o l l u t i o n  A c t o f  1990 , Pu b . L . No.  1 0 1 -3 8 0 , 104

29 . S t a t .  484 (1 9 9 0 ) ;

30 . ( e )  " O i l "  means o i l  o f  any k in d  or in  any form ,

31 . in c lu d in g ,  b u t n o t l im i t e d  t o ,  p e t ro le u m , f u e l  o i l ,  s lu d g e ,  o i l

32 . r e fu s e  and o i l  m ixed  w ith  w a s te s  o th e r  th an  d red ged  s p o i l ;  bu t

33 . does n o t in c lu d e  p e t ro le u m , in c lu d in g  c ru d e  o i l  o r any f r a c t i o n

34 . t h e r e o f ,  w h ich  i s  s p e c i f i c a l l y  l i s t e d  o r d e s ig n a te d  as  a h a z a rd o u s

3 5 . s u b s ta n c e  u nd er s u b p a ra g ra p h s  (A ) th ro u g h  ( F )  o f  S e c t io n  1 0 1 (1 4 )

3 6 . o f  th e  C o m p reh en s iv e  E n v iro n m e n ta l  R e sp o n se , C o m p en sa tio n , and

3 7 . L i a b i l i t y  A c t  (42 U . S . C .  9601 ) and w h ich  i s  s u b je c t  to  th e

3 8 . p r o v is io n s  o f  t h a t  a c t ;

39 . ( f )  " P e r s o n "  means an i n d iv id u a l ,  c o r p o r a t io n ,

40 . p a r t n e r s h ip ,  a s s o c i a t i o n ,  s t a t e ,  m u n ic ip a l i t y ,  com m iss io n , o r

4 1 . p o l i t i c a l  s u b d iv i s io n  o f  a s t a t e ,  o r  any i n t e r s t a t e  body ;

4 2 . ( g )  "R em o v a l c o s t s "  means th e  c o s t s  o f  rem oval t h a t  a r e

4 3 . in c u r r e d  a f t e r  a d is c h a r g e  o f  o i l  has o c c u r re d  o r ,  in  a n y  c a s e  in

4 4 . w h ich  t h e r e  i s  a s u b s t a n t i a l  t h r e a t  o f  a d is c h a r g e  o f o i l ,  th e

45 . c o s t s  to  p r e v e n t ,  m in im iz e  o r  m i t i g a t e  o i l  p o l lu t i o n  from  su ch  an

4 6 . i n c i d e n t ;

4 7 . (h )  "R e s p o n s ib le  p a r t y "  means a r e s p o n s ib le  p a r t y  as

4 8 . d e f in e d  u n d er S e c t i o n  1001 o f  th e  O i l  P o l l u t i o n  A c t  o f  1990 , P u b .

4 9 . L .  N o . 1 0 1 -3 8 0 , 104 S t a t .  484 (1 9 9 0 ) .

5 0 . SEC T IO N  3 . ( 1 )  N o tw ith s ta n d in g  any o th e r  p r o v is io n  o f  la w ,

5 1 . a p e rs o n  i s  n o t  l i a b l e  fo r  rem o v a l c o s t s  o r  dam ages w h ich  r e s u l t

5 2 . from  a c t i o n s  ta k e n  o r  o m it te d  to  be ta k e n  in  th e  c o u rs e  o f

53 . r e n d e r in g  c a r e ,  a s s i s t a n c e  o r  a d v ic e  c o n s is t e n t  w ith  th e  N a t io n a l

54 . C o n t in g e n c y  P l a n  o r  a s  o th e r w is e  d i r e c t e d  by th e  f e d e r a l  o n -s c e n e

55 . c o o r d in a t o r  o r  by th e  s t a t e  o f f i c i a l  w ith  r e s p o n s i b i l i t y  f o r  o i l

56 . s p i l l  r e s p o n s e .

57 . (2 )  S u b s e c t io n  (1 )  d oes  n o t a p p ly :

58 . ( a )  To a  r e s p o n s ib le  p a r t y ;

59 . (b )  To p e r s o n a l  i n j u r y  o r  w ro n g fu l d e a th ; o r

iHX-Uni* cr> 7 cLty-i * *r. 1 m. .*
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60- ( c )  I f  th e  p e rs o n  i s  g r o s s ly  n e g l ig e n t  o r  en g a g es  in

61. w i l l f u l  m is c o n d u c t .

62. (3 )  A r e s p o n s ib le  p a r t y  i s  l i a b l e  f o r  any rem oval c o s t s  and

63. dam ages t h a t  a n o th e r  p e rs o n  i s  r e l i e v e d  o f  under s u b s e c t io n  ( 1 ) .

64. (4 )  N o th in g  in  t h i s  s e c t io n  a f f e c t s  th e  l i a b i l i t y  o f  a

65. r e s p o n s ib le  p a r ty  f o r  o i l  s p i l l  re s p o n s e  under s t a t e  la w .

66. SECT IO N  4 . The Com m ission  on E n v iro n m e n ta l  Q u a l i t y  s h a l l

67. p ro m u lg a te  any n e c e s s a r y  r u le s  and r e g u la t io n s  in  o rd e r  to  c a r r y

68. o u t  th e  p r o v is io n s  o f  t h i s  a c t .

69. SEC T IO N  5 . T h is  a c t  s h a l l  ta k e  e f f e c t  and be in  f o r c e  from

70. and a f t e r  i t s  p a s s a g e .

F u r t h e r ,  amend by  s t r i k i n g  th e  t i t l e  in  i t s  e n t i r e t y  and 

i n s e r t i n g  in  l i e u  t h e r e o f  th e  f o l l o w i n g :

1 . AN ACT TO L IM IT  THE L IA B IL IT Y  OF PERSONS RESPONDING TO AN O IL
2 . S P IL L  OR THREAT OF AN O IL  S P IL L  IN  A MANNER CONSISTENT WITH THE
3. NATIONAL CONTINGENCY PLAN AND THE O IL  POLLUTION ACT OF 1990 ; TO
4. REQ U IRE THE COMMISSION ON ENVIRONMENTAL QUALITY TO PROMULGATE
5. RULES AND REGULATIONS TO CARRY OUT THE PR O V IS IO N S OF T H IS  ACT; AND
6 . FOR RELATED  PU R PO SES .

CHARLES J .  JACKSO N , J R .  
C l e r k  oE t h e  House o£ R e p r e s e n t a t i v e s

j  q&U)/uJ
mr3r. riVx. . AFrr. J
PAGE 3



( M IS S I S S I P P I  LEG ISLA T U RE 

B y : S e n a to rs  B i l b o ,  H a l l

SENATE B IL L  NO. 2987 
(As P a s s e d  th e  S e n a t e )

1 . AN ACT TO L IM IT  THE L IA B IL IT Y  OF PERSONS RESPONDING TO AN O IL
2 . S P IL L  OR THREAT OF AN O IL  S P IL L  IN  A MANNER CONSISTENT WITH THE
3. NATIONAL CONTINGENCY PLAN AND THE O IL  POLLUTION ACT OF 1 990 ; AND
4. FOR RELATED PU RPO SES.

5 . BE IT  ENACTED BY THE LEG ISLA T U R E  OF THE STATE OF M I S S I S S I P P I :

6 . SECTION 1 . T h is  a c t  may be c i t e d  a s  th e  M i s s i s s i p p i

7 . L i a b i l i t y  o£ P e rs o n s  R esp o n d in g  to  O i l  S p i l l s  A c t .

8 . SECTION 2 . F o r  th e  p u rp o s e s  o f  t h i s  a c t  th e  te rm :

9 . ( a )  "D am ages" means dam ages o f  any  k in d  fo r  w h ich

10 . l i a b i l i t y  may e x i s t  und er th e  la w s  o f  t h i s  s t a t e  r e s u l t i n g  fro m ,

11. a r i s i n g  o u t  o f ,  o r  r e l a t e d  to  th e  d i s c h a r g e  o f  th r e a te n e d

12 . d is c h a r g e  o f  o i l ?

13 . (b )  " D is c h a r g e ” means any  e m is s io n  (o t h e r  th a n  n a t u r a l

1 4 . s e e p a g e ) ,  i n t e n t i o n a l  o r  u n i n t e n t i o n a l ,  and in c lu d e s ,  b u t  i s  n o t

15 . l im i t e d  t o ,  s p i l l i n g ,  l e a k in g ,  pum ping, p o u r in g ,  e m i t t in g ,

16 . em p ty ing  o r  dum ping;

17 . ( c )  " F e d e r a l  o n -s c e n e  c o o r d in a t o r "  means th e  f e d e r a l

1 8 . o f f i c i a l  p r e d e s ig n a te d  by th e  U .S .  E n v iro n m e n ta l  P r o t e c t i o n  A gen cy

1 9 . o r  th e  U . S .  C o a s t  G uard  to  c o o r d in a t e  and d i r e c t  f e d e r a l  r e s p o n s e s

20 . under s u b p a r t  D, o r  th e  o f f i c i a l  d e s ig n a t e d  by th e  le a d  a g e n c y  to

21 . c o o r d in a t e  and d i r e c t  rem o v a l under s u b p a r t  E ,  o f  th e  N a t io n a l

22 . C o n t in g e n c y  P l a n ;

23 . (d )  " N a t io n a l  C o n t in g e n c y  P l a n "  means th e  N a t io n a l

24 . C o n t in g e n c y  P la n  p re p a re d  and p u b lis h e d  und er S e c t io n  3 1 1 (d )  o f

25 . th e  F e d e r a l  W ate r  P o l l u t i o n  C o n t r o l  A c t  (3 3  U . S .C .  1 3 2 1 ( d ) ) ,  as

26 . amended by th e  O i l  P o l l u t i o n  A c t  o f  1 9 9 0 , Pu b . L .  No. 1 0 1 -3 8 0 , 104

27. S t a t .  484 (1 9 9 0 ) ;

j
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28'. ( e )  " O i l "  m eans o i l  o f  any  k in d  o r  in  any  fo rm ,

29. in c lu d in g ,  b u t n o t l i m i t e d  t o ,  p e t r o le u m , f u e l  o i l ,  s lu d g e ,  o i l

30 . r e fu s e  and o i l  m ixed  w ith  w a s te s  o t h e r  th an  d red g ed  s p o i l ;  bu t

31 . does_ not_ in c lu d e  p e t r o le u m , in c lu d in g  c ru d e  o i l  o r  any  f r a c t i o n

32. t h e r e o f ,  w h i c h _ i s _ s p e c i f i c a l l y  l i s t e d  o r d e s ig n a t e d  a s  a h a z a rd o u s

33. su b s ta n c e  und er s u b p a ra g ra p h s  (A ) th ro u g h  ( F )  o f  S e c t io n  1 0 1 (1 4 )

34 . _of th e  C o m p reh en s ive  E n v iro n m e n ta l  R e s p o n s e , C o m p e n sa tio n , and

35 . L i a b i l i t y  A c t_  (_42 U . S . C .  9601 ) and w h ich  i s  s u b je c t  to  th e

36 . p r o v is io n s  o f  t h i s  a c t ;

37 . ( f )  " P e r s o n "  means an  i n d i v i d u a l ,  c o r p o r a t io n ,

38 . p a r t n e r s h ip ,  a s s o c i a t i o n ,  s t a t e ,  m u n i c ip a l i t y ,  co m m iss io n , o r

39 . p o l i t i c a l  s u b d iv i s io n  o f  a s t a t e ,  o r  any i n t e r s t a t e  body ;

40 . ‘ ( g )  "R em o v a l c o s t s "  means th e  c o s t s  o f  rem o v a l t h a t  a r e

41 . in c u r r e d  a f t e r  a d i s c h a r g e  o f  o i l  h as  o c c u r r e d  o r ,  in  any c a s e  in

42 . w h ich  th e r e  i s  a s u b s t a n t i a l  t h r e a t  o f  a d is c h a r g e  o f  o i l ,  th e

43 . c o s t s  to  p r e v e n t ,  m in im iz e  o r  m i t i g a t e  o i l  p o l l u t i o n  from  su ch  an

44. in c i d e n t ;

45 . (h )  "R e s p o n s ib le  p a r t y "  means a r e s p o n s ib le  p a r t y  a s

4 6 . d e f in e d  und er S e c t i o n  1001 o f  th e  O i l  P o l l u t i o n  A c t  o f  1990 , P u b .

47 . L .  N o . 1 0 1 -3 8 0 , 104 S t a t .  484 (1 9 9 0 ) .

48 . SECTIO N 3 . ( 1 )  N o tw ith s t a n d in g  any o th e r  p r o v is io n  o f  la w ,

49. a p e rs o n  i s  n o t  l i a b l e  f o r  rem o v a l c o s t s  o r  dam ages w h ich  r e s u l t

50 . from  a c t io n s  t a k e n  o r  o m it te d  to  be ta k e n  in  th e  c o u r s e  o f

51 . r e n d e r in g  c a r e ,  a s s i s t a n c e  o r  a d v ic e  c o n s i s t e n t  w i t h  th e  N a t io n a l

52 . C o n t in g e n c y  P l a n  o r  a s  o th e r w is e  d i r e c t e d  by th e  f e d e r a l  o n -s c e n e

53 . c o o r d in a t o r  o r  by th e  s t a t e  o f f i c i a l  w ith  r e s p o n s i b i l i t y  f o r  o i l

54 . s p i l l  r e s p o n s e .

55 . (2 )  S u b s e c t io n  (1 )  does n o t a p p ly ;

56 . ( a )  To a  r e s p o n s ib le  p a r t y ;

5 7 . (b )  • To p e r s o n a l  in j u r y  o r  w ro n g fu l d e a t h ;  o r

S



58. ( c )  I f  th e  p e rs o n  i s  g r o s s l y  n e g l i g e n t  o r  e n g a g e s  in

59. w i l l f u l  m is c o n d u c t .

60 . (3 )  A r e s p o n s ib le  p a r t y  i s  l i a b l e  f o r  any rem o v a l c o s t s  and

61. damages t h a t  a n o th e r  p e rs o n  i s  r e l i e v e d  o f  u n d er s u b s e c t io n  ( 1 ) .

62 . (4 )  N o th in g  in  t h i s  s e c t i o n  a f f e c t s  th e  l i a b i l i t y  o f  a

63 . r e s p o n s ib le  p a r t y  f o r  o i l  s p i l l  re s p o n s e  u nd er s t a t e  la w .

64 . SECTION 4 . T h is  a c t  s h a l l  t a k e  e f f e c t  and be in  f o r c e  from

65. and a f t e r  i t s  p a s s a g e .
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SENATE B IL L  179

B y : S e n a to r  Colem an o f  th e  1 s t ,  A l l e n  o f  th e  2nd and  ^ 04;
Ham m ill o f  th e  3rd

91 SB179/AP

AN ACT

To amend C h a p te r  5 o f  T i t l e  12 o f  t.he O f f i c i a l  Code 

o f  G e o r g ia  A n n o ta te d , r e l a t i n g  t o  w a te r  r e s o u r c e s ,  so  a s  to  

p r o v id e  f o r  l i m i t e d  im m un ity  from  l i a b i l i t y  f o r  p e rs o n s  

r e s p o n d in g  t o  an o i l  s p i l l  o r  t h r e a t  o f  an o i l  s p i l l ;  t o  

p r o v id e  f o r  d e f i n i t i o n s ;  t o  p r o v id e  f o r  a p p l i c a b i l i t y ;  to  

p r o v id e  f o r  c e r t a i n  l i a b i l i t y  r e g a r d in g  rem o v a l c o s t s  and 

d am ages ; t o  p r o v id e  f o r  l i a b i l i t y  w i t h  r e s p e c t  t o  c e r t a i n  

r e s p o n s ib le  p a r t i e s ;  t o  r e p e a l  c o n f l i c t i n g  la w s ; and  f o r  

o t h e r  p u r p o s e s .

BB  IT  ENACTED BY  THE GENERAL A SSEM BLY  OF GEO RGIA :

S e c t i o n  1 . C h a p te r  5 o f  T i t l e  12 o f  th e  O f f i c i a l  

Code o f  G e o r g ia  A n n o ta te d , r e l a t i n g  t o  w a te r  r e s o u r c e s ,  i s  

am ended b y  a d d in g  a t  t h e  en d  t h e r e o f  a new a r t i c l e ,  t o  be  

d e s ig n a t e d  A r t i c l e  7 , t o  r e a d  as f o l l o w s :

"A R T IC L E  7

1 2 -5 -5 0 0 .  As U3ed  i n  t h i s  a r t i c l e ,  t h e  te rm :

( 1) r D am ages ' m eans dam ages o f  any k in d  f o r  

w h ich  l i a b i l i t y  may e x i s t  u n d e r  th e  la w s  o f  t h i s  

s t a t e  r e s u l t i n g  fro m , a r i s i n g  o u t  o f ,  o r  r e l a t e d  t o  

t h e  d is c h a r g e  o r  t h r e a t e n e d  d is c h a r g e  o f  o i l .

(2) ' D i s c h a r g e ' m eans any  e m is s io n , o t h e r  th a n  

n a t u r a l  s e e p a g e , w h e th e r  i n t e n t i o n a l  o r  

u n i n t e n t i o n a l ,  and  in c lu d e s ,  b u t  i s  n o t  l i m i t e d  t o ,  

s p i l l i n g ,  l e a k in g ,  pum ping, p o u r in g ,  e m i t t i n g ,  

e m p ty in g , o r  dum ping.



(3 ) ' F e d e r a l  o n -s c e n e  c o o r d in a t o r '  means th e  

f e d e r a l  o f f i c i a l  d e s ig n a t e d  by  th e  U n it e d  S t a t e s  

E n v ir o n m e n ta l  P r o t e c t i o n  A g en cy  o r  t h e  U n it e d  

S t a t e s  C o a s t  G u ard  t o  c o o r d in a t e  and d i r e c t  f e d e r a l  

r e s p o n s e s  u n d e r  s u b p a r t  D o r  t h e  o f f i c i a l  

d e s ig n a t e d  by t h e  le a d  a g e n c y  t o  c o o r d in a t e  and 

d i r e c t  re m o v a l u n d e r  s u b p a r t  E o f  t h e  N a t io n a l  

C o n t in g e n c y  P l a n .

(4 ) 'N a t i o n a l  C o n t in g e n c y  P l a n '  means t h e  

N a t i o n a l  C o n t in g e n c y  P l a n  p r e p a r e d  and p u b l is h e d  

u n d e r  S e c t i o n  3 1 1 (1 )  o f  t h e  F e d e r a l  W a te r  P o l l u t i o n  

C o n t r o l  A c t ,  31 U . S . C .  1 3 2 1 (d ) ,  as am ended by th e  

f e d e r a l  O i l  P o l l u t i o n  A c t  o f  1990, P u b . L .  N o. 

1 0 1 -3 8 0 , 104 S t a t .  484 (1 9 9 0 ) .

(5 )  ' O i l '  means o i l  o f  any k in d  o r  i n  any  

fo rm , i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  p e t r o le u m , 

f u e l  o i l ,  s lu d g e ,  r i l  r e f u s e ,  and o i l  m ixed  w i t h  

w a s te s  o t h e r  th a n  d re d g e d  s p o i l .

( 6) 'P e r s o n '  m eans an i n d i v i d u a l ,

c o r p o r a t io n ,  p a r t n e r s h ip ,  a s s o c i a t i o n ,  s t a t e ,  

m u n i c ip a l i t y ,  co m m iss io n , p o l i t i c a l  s u b d iv i s io n  o f  

a s t a t e ,  o r  any  i n t e r s t a t e  b o d y .

(7 )  'R e m o v a l c o s t s '  means t h e  c o s t s  o f  

re m o v a l t h a t  a r e  in c u r r e d  a f t e r  a d i s c h a r g e  o f  o i l  

h a s  o c c u r r e d  o r ,  i n  an y  c a s e  i n  w h ich  t h e r e  i s  a 

s u b s t a n t i a l  t h r e a t  o f  a  d i s c h a r g e  o f  o i l ,  th e  c o s t s  

t o  p r e v e n t ,  m in im iz e , o r  m i t i g a t e  o i l  p o l l u t i o n  

from  s u c h  an  i n c i d e n t .

( 8) 'R e s p o n s ib l e  p a r t y '  means a  r e s p o n s ib le  

p a r t y  a s  d e f in e d  u n d e r  S e c t i o n  1001 o f  t h e  f e d e r a l  

O i l  P o l l u t i o n  A c t  o f  1 990 , P u b . L .  No. 1 0 1 -3 8 0 , 104 

S t a t .  484 (1 9 9 0 ) .
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o f  la w , a  p e r s o n  i s  n o t  l i a b l e  f o r  re m o v a l c o s t s  o r  

dam ages w h ich  r e s u l t  from  a c t i o n s  t a k e n  o r  o m it te d  to  be  

t a k e n  in  t h e  c o u r s e  o f  r e n d e r in g  c a r e ,  a s s i s t a n c e ,  o r  

a d v ic e  c o n s i s t e n t  w ith  th e  N a t i o n a l  C o n t in g e n c y  P la n  o r  

a s  o t h e r w is e  d i r e c t e d  b y  t h e  f e d e r a l  o n -s c e n e  

c o o r d in a t o r  o r  b y  any  s t a t e  o f f i c i a l  w ith  r e s p o n s i b i l i t y  

f o r  o i l  s p i l l  r e s p o n s e .

(b ) S u b s e c t io n  (a )  o f  t h i s  Code s e c t i o n  s h a l l  n o t 

a p p ly :

(1 ) To a r e s p o n s ib le  p a r t y ;

(2 ) W ith  r e s p e c t  t o  p e r s o n a l  i n j u r y  o r  

w ro n g fu l  d e a t h ;

(3 ) I f  th e  p e r s o n  i s  g r o s s l y  n e g l i g e n t  o r  

e n g a g e s  i n  w i l l f u l  m is c o n d u c t ;  o r

(4 ) To a r e s p o n s e  u n d e r  th e  C o m p reh en s ive  

E n v ir o n m e n ta l  R e s p o n s e , C o m p e n sa tio n , and L i a b i l i t y  

A c t  o f  1980 (42  U . S .C .  S e c t i o n  9601, e t  s e q . ) .

(c )  A  r e s p o n s ib l e  p a r t y  s h a l l  b e  l i a b l e  f o r  any 

re m o v a l c o s t s  an d  dam ages t h a t  a n o th e r  p e r s o n  i s  

r e l i e v e d  o f  u n d e r  s u b s e c t io n  (a )  o f  t h i s  Code s e c t i o n .

(d ) N o th in g  in  t h i s  Code s e c t i o n  s h a l l  a f f e c t  th e  

l i a b i l i t y  o f  a  r e s p o n s ib le  p a r t y  f o r  o i l  s p i l l  re s p o n s e  

u n d e r  any  a p p l i c a b l e  s t a t e  l a w . ”

S e c t i o n  2 . A l l  la w s  and  p a r t s  o f  la w s  i n  c o n f l i c t  

w i t h  t h i s  A c t  a r e  r e p e a le d .

1 2 -5 -5 0 1 . (a) N otw ith stan d in g  any o th e r  p r o v is io n

- . Vi
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r«lal|n| lo the prevention of, and thi draaljf, cltatup. costa, oil 
liability lot, all spills In (oHtal mtm of lb* staler ptvvIJlay 

for odiqueie itiponai to ipllla at all and otlm pollutant* In 
coastal uatailf lerylng a rontal piotaclton fact creating tla 
coaatal pioitrtlon Iund» snarling llcrnalng ragiiliMtiili for pilots 
In atata wattiai making an tpproptlatlan: and frorldtng civil aad 
criminal penalties.

«c ir ntAcrca »v Tilt l k i&iiv ii cr rut sr»Tr or tcxasi 
Section I. tubt 1 tla C. ml# II. lalatal laeaurree Coda, la 

•mandad by aitdlng Chapter It In raad aa lollouai
chastot «». on ir-tt-L rntvntriow nm Acsrorttt icr or isai 

suacHnrrtt a. crwti»L raopisiows
Src. 40.011. SHOOT Tltlt. Thi. cbipt at mv be cited at tla 

OH Iplll l i» m  Ion and Paaponrs Act of I »ll,
S«c. <0.011. POLICY. lal Tha Itolalatuia ftnda atd 

daclaiai that t»i srassfvnlloa of the taiaa cmii li a natter at 

tha hlshest urgency and stlarllv. It It the polity of tnla itala 
to lim Ua cnarrnl uaian. liven, laaaa. aituailia, aaithn. 

L!dal flata. teaihaa, pad public Ian4a aa prletlns oa poaalblr,
taking Into arcomt multiple uaa actomnodal Inna necessary lo
provide tha bioidail possible ercwotlon af public and private
1 nt a last a._____Jpllls, dlschaiqaa, and ucapaa of crude oil,
Pttrolavm, and at htf >uch tgbitancal tv«aHlra f ton thill tiandllnr.

I

i

'•   J
SI It

storage, and Iranspottation, pattlcalatly by vassal. ailaaat; an- 
cental anvlionnant of tla atata. pibllc and prlvst* prtaerty «„ 
tbt Coaatt and tie vall-balag of thoaa deriving tbali llvtltnmva 
It on siai Inr-trla J al activity In coaatal v« tin. The kna:da no. ad 
by tha handllaq. ataaaqa, and transportation of these etbttaacra in 
II'.i coastal vital* na cnnttair to the paramount Intnails of the 
State. Tb»«a state Interests sutwalob tha afonprnk tHfdfna Innoaad £

'/(*

fb| Tha legislator# Intanlii by this thaptar lo aaercnt tb» 
polics povar af tha orate to protact lti coastal vaian and 
adjacmt thora liner by confanlna vpos lha Connlattonir of tha 
Caaarsl Land Office tha powit lei
« , I '

III ptavant spllla and dlichiron of oil by laontilny
and ■owHorlns piavantlva nm arts and rstpotas platinisai

I?) _PI*xy.! 1*1 prompt rsasonac to abate and coatam
apllla and dlaehtroaa nf oil and anauta tla tawval and clsanap nt
pollution Iron nach apllls <nd discharges;

til provide for dtvelecornt of a atata coastal
dlacharga contlnsanry plan ihttuah planning _ and coord i tat inn win
tha Taaaa hrtrt Conn lie Ion to protect coaatal mleru I ran all typas

of spllla and diKhsfgyar. »«d
I«1 cdnlnlatar a fund to pravtle far fandina these

■ctlvltlaa and to guarantee tha JHonft patnant at tar fa in
raraoi.tbla rlrmi raaultlno fram apllla aid dischanaa af oil.

fc) Tha laolalataca dtclatat that If la tha latent of thin
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comil »lUil ol ot»»r ot>«t ploco fctiorr. unl««o ccwtiollod ct
lorovgd. thoi r»y droln. otip. m». or oth«r»l«» onttr loutil
M llll.

Ml "01ochatqo dunup ofnnli»lon* w»n» my giotip 
01 wcwmllw, locoipaiolad Of h«|wc»rpotato|, of mini 01 
cptnlQii ot m u ll or lnwlnil Ik IIU Ih  ind any othit mhwi
who ITHY glrct to join, omnlml lot tho aurooao ot abating,
containing. lamgulng, at llrniln op pollution flow itlnrhmqn of 
oil or tticulm and illilH lltat Mg ulldllfg of oihn aatjial
loigutcoa Orniah coopotatlvo tftorti an4 tha rad iqulpntnl.
pct»onn«l, 01 tacllltloi. toy tUtl-paitr cliatmp. ttmimoi, 

Inlumv rowirulvi, volantorr oiqatliatlon, 01 local luvnnni 
ahill b« ncognliod n  a dlicharog cloamjp organlnot I on. pio«ldH 
thi conml ailonor prOEnli eiitlHn thi chimIuiIcii,

HI "Mdiftl fund* inum tha HJinl Oil Ipltl
tllMlltl 1<»H fund.

(HI "fund* mini Ihg Miittl protoction tuni.
fill Humfil mnlUi' ■ijim thal giant tty at ill l ha

dlachargo af ahlcti la dalaralnid by thi co«owl at loaar tn b» liarnf.jl 
| o  tho mvlrotarnt 01 puHlr hatlth oc >»ltin or «ay raaionably oa 
aotlctmtai lo praatnt an ImtlnaBl and aufrttantlal <mn ta th< 
public health or ualfaio.

>1 71 "Ham Jo«i_ tubttaaca* mrana ir» luHlimi, oicapt
oil. dotlgaatid a1! hlllljoul by tha Cnal ronwanla I Pic tact Ion Agamy 
puiauanl t» thy Corryuahtnil«« tnvlranmtntal Haipoaat.

I

*.». m>. i«
»n| UtbHlty Act cMMO MT U-i.C. i»C. Mil <1 atq.l md
llilm til ty tha Ttaaa Hi Ui toMliilw.

till 'Milm toiolnal* ottaa on? toralaal tieiniy 
mil lor tianafanlia frail oil to or trow until.

Mil ‘IKlcml ei»Ui>|i«nr ilm * mana U i rtm 

pnpaitd and publlahtd. M jjH lIj froa ttiri_lq.jlj|'«,_.ij»drr _tnt 
lilin l iittl Pollution Control Art I IJ P.l.t. lie, lilt it iw 1 
and tho Ctmprahr nt t»a Cnvl unmmtil lniMnii. Ccagig aaallon, mi

Hittntf tot ot mo }»C. HM 01 ttn.i.
Illl ’luatil momcil' »nm <11 Iwl, Hii. 

ahillflat, fowl, wildlife, bloi», aaiatallon. all. »mr. md cthar 

alallar naourcto omul, aiaaaqtd. hold la timt. itaolttrd. or 
jrtltlllM wnliollil by thi iliti.

JJ*_|_*011* noana oil of opt mm m In air fom.
ImlHlIm hat lot lloltad to crudo oil. aotrolaga. loti o<]. 
lli'dlli oil rtlllll. and oil aalaad x|th Bl ittl llMl thin InOil 
■ Pill, tut Pit Incl“d»„|«tro11'im, Incladlno ciudi oil or i»>
fuctlon tharaot, ullrti I* imtlHnllif llilH or daaloaatid M 1 
haiailoua aubttinca w4ir iubpaligiapha |A| through Ml of tic Ilan 

1# Kill af tilt Cancrahonil vg tnulroimrmil Wuponto. C«wp«gi«t loo t 
ini lllllllti OH of HW <11 U.I.C. toe. 1481 «  pop.I |«4 »Hth 
1» outloct to tho piorltlont of thot hit, ond rtjet U  oo 
d»tlo»»(»d by thi Ti«*» Motir towluUfi.

< ' IMI *Pumt‘ oi *cip«t»>of- i^mn
151 *tX Do non twnloo, PMiotlno. or cioitortng

I
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national conlinitncv chn, In ratpondlnti ta th* discharge tha
I rammlaalonar or lha atata-daalgnalad on-*cant coordinator ihall lo
1 Ha araatrat anlatrt erartlrabl* act l« accordinea with tla •atloul

. « csnUnoancy clan and cooperate with tha federal an-acanar
9 raoillnatoa si othaf federal aqtncy Of official aaaidalna
i authafltv under thi natlonil conHngaaey plan.
i Itl Tha corvniaa lonac or lha atatp-detlqratrd an-acana
i toorflnatoc aar act Indrpendaatly to th* extant no tadaral an-acana
i ccorflnator or mthotliad agency at official af tha falaral

10 tovarnmrnt ha a aaaunad fadatal author Ity to ovufar, cooidln*l»,
ii and direct ftaocnaa operation*,
14 5te. 49.ICJ. Atinrmcf »«d comrxtArtcrf. fa) lubiact to
n tha eorrmlaalenar'a authority andar thi* chant«r. any rartan ar
14 dlacham* cleanup orqinliatloft »IV laalat in abating, eonralnini.
It Of famovlnf pollution frinn snv uaauthcrlaad dticharqr af *11. Thle
14 chaptar daaa not affart any rttht* not laronalttant i/lth thla
17 cnaptar that any »uch paraon or *r<iinlfatlosr ray hava aoalnat o«r
II third party vhaaa actr or aalaaian* causad af contributed to th«
II unauthorised (lectiarqa.
14 (bl Am f*caon ar dlacKarta cleanup ersanlaetIon that
11 rtadara oaelstsrce In ebrtlnq. cantllnln*, *r ramovlnq Dollutlcg
11 fram any unauUioilftd dlachirqt of oil aay tactlva coxpsotstlcn
U from thr fund for taapoiat ccste, provided tha comm 1 ra 1 anal
14 approves compensation orlar to tha aaalalanci lalna rendered.
It Prior approval for rorormat lo* ray ha prauldad far In tha alatt
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coaatal dllOam* contlamacy clan. lha poaaaiaalunat / on wtll lam
an! for loel hmi alova, mmr valvi tha pi I nr a pyrtm 1 
mmiiiiiit.

»*c. 41.101. ouM.inin nwuwm rci h itohfc ictiwi, 
4 a I lo act law titan by any m«w or 4li:him cl«mi
om»linlw to abut, ttmiU. of rampra t'allutlaw from an
unauthotltad dltchftpa of oil, uhatsar .aae* actlai la cm i
»bIii<iIhIIy. or tutmint tu til national coa.tlaaancy glamor iUl« 
tonlil IlKMru cantlnqancv llan. or w;n«»»l ta a 
itipoiia plan raqalrad undai thi* chaptar, ot pur mart lo till 
taguaat »f in authoilrrd ttiliiil n atata official. or xm m i lo 
Ilia raqrart of tha raiponilblt etritn, nail ta oomttitl <i aw
Idnlatloa of raamnalhll Ity or l lpblllty hi ihi Ihdiiril.

(bl lo paraon or dtachaifa  cr»rii«tl«n IMi
lulYHII 11V. If puiauanl to tha nuloml ccallin«wcv plan lr tha
itm  tm ul JlitKim contlnyancr ilai1, at fairauaot ta inj
4lachar*a raaponaa plan raqvia<__urdar Hit tha piar. or H 'm n
10 (M I Hum ot an tutlorlrad ftl»nl ar inn  official. of
tuniiwil lo thr rauuan of tha mtoiilMi mim. 
aralalawca or advice 'lo a latino, cnnta (lino. of riay/lm pollatloa
11 on an muillinlul dlaclarta of oil li llabt a foi raaronaa coala, 
linim, at <lvll ymaltlaa raaoltlag Itca acta o r  oritalmf
coanlttad In cindering «uch liilmnca ar «4vlca. m u l  far •»<<»
Ot anlprlont of gioai nagllgenca ot wilful nlacnnduct.

tac. 40.187. tOlftlKTtn »I0 raHflllbU. tha coanilaalanat *H i I3
i i

- y &
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tlt«MUh »n« mlnUIn Mulpetftt: »»d yinonrnl at Timm >h»

pmy__ to._rtfj«4ff r* (dJ id llm i t««»gr»«
QPTtntioni.

uc. tt.iot. ietosm. to cuottiuTt. u> it « mwmibu
p»r«o«. «r m r«nan e> dt«chmr«« tlwmip «tainl«»tlo» uidm tht 
control ot m mpomlbU pi r ton. i« 11 lclpit In tn Mumlont to
ibi tl. conUln. Ind nacn’» puliation tiow any umulhor lud
fl»climn» of oil. t«nnnbl» that ini dlrectloni or oidan
elvin by ihe caivnlnlonir or tliT im k Im Ibm^ i  Italonaa unlft thti

3apt.fl »H> yn_nnaniMv. PibUc nfatv oi mum
taaougcae or conflict with dlractlona ci mltii of Ilia IfJtri 1
on-arant toordlnator, tH« pmy m  r«fui» to comply with tht 
41 r<cl ion  ot aijm.

m  tha MU; »hill atata 41 lha Jjw of n(»ul lha miin 
Of m iMii «tiv thi ctrlr ii fan  ta comply. tht why mill: nlvt
tho coi**l talontr uflttan notice of tho mion Of Hit raaioru fo< 
tho iiluail wlihlt 44 houra of ihi rrfuuL

i«c. 40.107. mtsuw’TtuM or wmimi. wsouxes cMxcrs.
f l  T» AK\ Action to ncwtt nnufil moMfti d»gUT<. th> gnount 

of • by I >4 cpnilat lontr In cog luictlow ».>t *

Sit«^8! l M i t  p«tun»- rn rn a i ttotlMf. »ocot4ta« to <bt
Brocf4ur«B ond »lmt onUlm4 In tha >l»n rofiitfl
conllftfncy plan BhJll crm< t yfamiabla prytfptlon oC tht
4**o»nl- of turh dtntQBt.

tb) Ttic ffjy ♦ •ttHlth ch»

s

if

prompt loo by anbialttlna Ic thi nm  « ttUm  Kent ct lha
C.B. Ho. 14

aeoutta corput id o» tirtndcd iccordlnq to thi atata plan. Tht 
erlttan uport ahal! ta adnlailbta In attdaaca.

t#c. to. iot. ptwa.icr Tcsitu Wf> fmiciuitcf. lai i  him« 
nt not ltava. abandon. ot aalnttlr. ity Htuctun oo atiaal 
InvolvW In 4n ictlll ot ihmtflliO urnuthoiliil Jlirhttoi of oil 
on tnbllc Of prIvita lindi ot it * public «t prlvatt pun of Joel.
Ill a erichtd. daral lr» , or «ul«nntlil‘.tr dlanonllff rondllloi.
elUiaut tha MjjMni ot th* conmltalorar.

<11 Tho ciwiinlunit ■:*£..Janovt ny vtatfl ot <«nn»i4
diactlbad In Euhaactlan I*1 of thla iwilnii tad nil titotfl tip 
emitf if rtaovtl tee* tht cwnal ot otrt»ttr of IM »««»«! ir 

flmttun.
fie. 4M44. PtClf-rffTIQH Or ngflHIL fACH-ITirf. HI »

pmon aay not opirttt or ctaia to b« oparatti a tatwlntl facility 
ulthaul a dlacHama piavantlon and taipoitt o»Hlflc»t» Ittuil 
piniint to mill iromlimJ undu till ^hipiir.

tbllll li « condition prim dint to 4h» limnri ot iiwwtl 
el > tirtllictli. 4h« tnwlnlomr m il nmln utlilictdH
ptldfftCi ttintt

t»l tho ffPi(c«nt f«» l»pl fei»«trd a HitH'll 
ntvimloit III Itllonll nil* eontlllllt with »l»l« end <|ll l»l 
pltm and tfjuUtlgnf fat ptiv«ntlon of urxutborl»«« flech«m» >t 
oil ind Ihitimtm, cooHlnffit. »nd tw n l o< pqHitlfn Mh<n ftKli 
fliehim* ocrutJ! tod

II
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5 action that a responsible party has'or would liavo, by
6 reason of subrogation or otherwise,' against any person.
7 (1) This section does not apply to claims for damages
8 for personal iqjury or wrongful death, and does not limit
9 the right of any person to bring an action for personal 

10 injury or wrongful death ander any provfedoa or principle
11. Of law.
12 (j) Any payments made by;* responsible party to
13’ cover liabilities arising from a discharge of oil!, whether 

.14 under this division or any other provision of federal, state,
15 or local law, shall hot be charged against any royalties,
16 rents, or net profits owed to the United State*, tho state, 

or any other public entity.
(k) Any action which a private or public individual Or 

entity may ha V o  against a responsible party under this 
section may be brought directly by the individual or 
entity or by the state on behalf of the individual dr entity. 
However, the state shal not pursue any action on behalf 
of a private individual or entity which requests the state 
not to panne that action.

(1) For the purposes of this section, “vessels’* means 
Vessels as defined in Section 21 of the Harbors and 
Navigation Code.
f  . 967tLh6A1 (a) (I) Except as provided in subdivisions
(b) and (d), and subject to subdlvioan (c), no person,

17
18
19
20 
21 
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

,   ̂  .  _ _  |  "  • I V * .  Lf.

including, but not limited to, an cdl spill cooperative, its 
agents, subcontractors, or employees, shal be liable, 
under this chapter or the laws of the state to any person 
for costs, damages, or other claims or expenses as a rerult 
of a'TtiosM taken or omitted in. good faith in the course of 
rendering care, assistance, or advice in accordance with 
tire National Contingency Plan, the state oil ’ spill

37 contingmcy plan, or at the? direction of the adminKtrntor,
38 onsite coordinator, or the Coast Guard in response to a
39 spill or threatened spill of otL1
40 (2) The qualified hrnnunlty under this section shall

. * m’
.n o t apply to  any oil spill response action  w hich is  
f i»ccn#istccit. w ith  tl>e directions o f the  Court G uard , th e  
d irecto r, o r , in  th e  absence o f oyenridingditectk5h*xrf they 

>C o a s t'G u a rd  o r  ..th e  vd irector, • is inconsistent w ith  
applicable ©on tfc*geapy> plans hnpieanen ted . under thbf

. division. ••
(3) N o tn h g  in  this section  shall, fn  any manner o t  

respeat, aJfact o r  im pair any cause o f a c tion  agcinst o r any  
liab ility  o f a n y  person  o r  person* respon sib le fo r  th e  sp ill, 
for th e  d ischarged o il, o r  fo r the tanker, barge , term inal, 
p ipelin e , o r facility  Cram w hich the o il was discharged. 
The  responsib le person o r  persons shall rem ain  liable fo r  
any and a l  dam ages arising from  the d ischarge , including  
dam ages arising from  im properly  ca rrie d  o u t response 
efforts, a s otherw ise prov ided  by  law .

•fty qualified  iram unfty under  A n  section shaft
A a w a la t | a  fU M M aH M K a i a j J U i i t t u  f i a n i  A | U gu u x j  IBCTL/m Tax I T a i p w l l i J v  1 t l j  w u I T u ^  T a w T  I M W  v i v  j  ff

W T C r  VJLVU V p i u  F o T  p C T T W i l r  “  t l  W U  p j u u u u i  j  p u T p T S f o  a T  T H T 7

busra c ja < f respond in g  t s  e d  sp ills an d  w ho  tore re gulatiy  
engaged as th e  iwoimw  e f  resp ond in g  t o  nil apflls. N o  
im m unity M  attach  to  r eapenee a tt id ty  after  
exp i ration, s f  A e  firat 6 9  days fa r  th o  pa rtie s deueribad

r+nfSrriaahlitJI uvu
•ffi)- T b o  qualified  n a w wily  trad e r th is  aeetiuu shaft

ftna, * ̂  ManaMnojMaux an̂ aAararat U^ak jIa  aadi vUAAilnjMVw  O W F 7  I G J J J t a c u s u ^  p u t  U U r  111(11 XTTJ TrCrC ■ s v g u u u 5 J

engage2 *  tbS 'S tl resjpotas^^ feuditcM  flotd fce.jpersons
and e ntities w ho a re  p ria swfly  d ed icated  ta  th e  
prese isa l o H a a d  rehabilitation o f  w ild life . T h ere  sh rn  be  
n o  lim itation  on  th e  du ration o f  th e  faB M in ity?

(b ) N cth ing  in tins section shah , in  any m anner o r  
respect, affect o r im pair any cause o f  a ction  against o r any 
liability o f any p a rty o r parties responsib le fo r th e  spiD, o r  
the rocp cu sA la  p w ty f agents^ craydoyecse and - 
subeontraetora , fo r the discharged o fl, o r fo r th e  broker, 
term inal, p ipe lin e , o r m arine facility  from  w hich th e  o il 
was discharged . • t

(c ) T h e  responsib le party o r parties shall:
(1 ) N otw ithstanding subdivision (b ) o r  (h ) o f  Section  

867&56J} o r  any o th e r provision o f law , b e  strictly and

*1
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' 3 -reapocaefttfortt of Ba-a^enti, dmp foyeds; i*A>cantmctor*,
4 or an otl spill cooperative of which it ii amiember or with
5 which it has a contract or other arraitganent for cleanup 

• 6 of its ofl spils, unless it would have a defense to the
7 original *pifl.
8 (2) Remain strictly Kabfo for any and all damages
9 • arising from the response effort* of a person other than

10 a person specified ta paragraph (1).
11 (d) Nothing in this section *hah immunize a
12 cooperative or any other person from liability for acts of
13 gross negligence onr wilful misconduct in connection with
14 ■ the cleanup of a xpilL
13 (e) This section shall not apply to any action for
16 personal injury or wrongful death.
17 (f) A* used In this section, a “cooperative’* means an
18 organisation of private persons which is established for
19 the primary purpose and activity of preventing or
20 rendering care, assistance, or advice in response to a spiH
21 or threatened spills of oUL
22 (g) Except for the responsible party, membership in a
23 cooperative shall not, in and of itself, be grounds for ;
24 Mobility resulting from ' cleanup activities of tlie
25 cooperative:
26 (b) For purposes of thil section, there shall be a 
21 rebuttable presumption that an act or omission described
28 in subdivision (a) was taken in good faith-
29 (i) In any situation tn which immunity is granted
30 pursuant to subdivirion (a) and a responsible party is not
31 liable, is not Hable for noneconomic damages caused by
32 another, or is partially or totally insolvent, the fund
33 provided for In Article 7 (commencing with Section
34 9670.46) shad, in accordance with its terms, reimburse
35 claims of any injured party for which i  person who is
36. granted immunity pursuant to this section would
37 otherwise be liable
38 fff  The iMwuiilly granted pursuant to subdivision (o f
Ofl fj^ll AMolai Aa A rvwmnuuil*b^ily a£ |Vy|t iuaa\>V • fT t n y  TW fT C W prT T W T T T ? xn x ij*  TT IIJI t L V U ^ fG la u  V >1*0

40 een trocfod wstb the admmisferafor to respend to ed  spills
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4  offers to ' <8— traatg * * *  wintm B y neeep thbfo tawwq  in
5 aew t f a we  vritis the t t it e a i l  apift w a f a g aacy  p lan  aad
6 this chapteri
7 (j) (1) The immunity granted by this section slmH
8 only apply to response efforts that ore undertaken after
9 the administrator certifies thnt contracts with qualified

10 and responsible persons are in place to estsnre art
11 adequate and expediiiom  response to any foreseeable oH
12 spdl that may occur in marine waters for which tbc.
13 responsible party (A ) cannot be identified or (S ) is
14 xmahlc or irn willing to respond, contain, and cleanup tbc
15 oil spill in an adoquatoe and timely manner. In negotiating
16 these contracts, the administrator shall, to the maximum
17 extent practicable, procure the services o f persons who '
18 are willing to respond to oil spills with no, or lesser,
19 immunity than that conferred by this Section, but, in oo ,
20 event, a greater immunity. The administrator shah make .
21 the certification requ ired  by this subdivision on an artnoal
22 hods. Upon certification, the immunity conferred by this ■
23 section draff apply to all response efforts undertaken
24 during the calendar year to which the certificalfon *
25 applies, hr the absence o f the certification required by '
26 this subdivision, the immunity conferred by this section 
£7 shall not attach to any response efforts undertaken by kny\ 
S3 person xn marine waters. ,
29 (2) hr addition to tbe authority to negotiate contracts
30 described in (1) above, the administrator shall also be \
31 authorized to negotiate and enter wto indcm nificatic
32 agreements with qualified andfioandsdly responsible '
33 persons to respond to ad spills that may occur in marine
34 waters for which tbe responsible party (A ) cannot be ’
35 identified or (B ) i s  unable or unwilling to respond,
36 contain, and cleanup the oil spill fn an adequate and
37 timely manner. *
38 (3) Tbc administrator may indem nify response
39 contractors for (A ) all damages payafjle by means o f
40 settlement or Judgment that arise from response efforts



X to which the immunity conSerred.br fids scciiop  mwW 
2 otherwise apply, and (3 ) reasonably related legal coats
3. ajod expense* inarmed by the responder, provided that
4 tndemnification sbaU only apply to mtponm efforts
5 undertaken after tho expiration o f any immunity that
6 may exist as She result o f the contract negotiations
7 authorized la  this subdivision. In negotiating these
8 contracts, the administrator shall tv tho maximum extent
9 practicable, procure tbe services o f persons who are

10 willing to respond to oil spllh vritb hoi or as little, right to
11 indemnification as possible. ASindem nification shall be
12 paid by tbe mdmkastrabuT from  the QQ Spill Response
13 Trust Fund
14 (k) (1) With regard to a person who is regularly
15 engaged in the business o f responding to oil spills, the 

.16 immunity conferred by dm section shall not apply toauy
17 response efforts by tbrt person that occur later than GO
18 days alter tbe Brat day the persons response efforts
19 commence.
20 (2) Notwithstanding the limitatioa contained in
511 paragraph (I), the administrator may, upon making all
22 tire following findings, extend the period o f time, not to
23 extxed30 days, during which the immunity conferred by
24 this section applies to response efforts:
25 (A) FhfC to inadequate or incomplete containment
26 and stabilization, there exists a substantial probability
27 that the size o f ihe apdl will significantly expand and ( i )

28 threaten previously uncontaminated marine or Land
29 resource* (is) threaten already contaminated marine or 
30. land resources with substantial additional contamination,
31 or (iil) otherwise endanger the public safety or welfare.
32 (B) The remaining work is- o f soch a difficult or
33 perilous nature that extension o f the-immunity ia dearly
34 in the public interest
35 (C) No other qualified and financially responsible
36 contractor is prepared and willing to com plete tho
37 response effort in the absence o f the immunity, or a lesser
38 immunity, as negotiated by contract.
39 (3) The administrator shall provide five days'notice o f
40 his or her proposed decision to either extend, or not

SB 2040 — 78 —

1 extend, tho immunity conferred by this *flcdiA,& l ( 
' 2 Interested parties shall be given an opportunity to’^ r*

3 present oral and written evidence at an inform al hearing.'
4 In making his or her proposed decision, tbc admmistntm
5 shall specifically seek and consider tbe advice o f the C-;.
6 relevant Coast Guard representative. The administrator's < :y.
7 ck c&ion to not extend the immunity shall be announced y.,-,
8 at least 10 working days before the expiration o f tbe i_; ~ j
9 immunity to provideperson* an Opportunity to terminate.'y ?•

10 their response efforts as contemplated by paragraph (4).' .:' - JT
11 (4 ) No person or their agents, subcontractors, or,
12 employees shall incur any Uabilily tarder this chapter or t- '/y
13 any other provision o f law solely as a result o f t̂ at
14 person's decision to terminate their response efforts
15 because o f the expiration o f the immunity conferred by v
16 this section. A person's decision to terminate respanse\'yi
17 efforts because o f tbe expiration o f the immunity '•;; _
18 conferred by this section sbaU not in any wnanner impair,'- .
19 curtail Unat; or otherwise affect tbe immunity conferred „ :£•. ;
20 ontbeperson witb regard to tbe person s response efforts }  
2J undertaken during the period o f time the inmamity.\', \
22 applied to such response efforts. ;S. .:
23 (5) Tbe immunity granted under this section shall' y ’.
24 attach, without tbe limitation contained in *
25 subdivision, to tbe response efforts o f persons who arcnot‘ ̂  i
26 regularly engaged in  the business o f responding bp
27 sjilh . Persons who are not regularly engaged Id ’the
28 business o f responding to oil spills includes, but is n o f.'.'y ?
29 limited to, (A ) persons who are primarily dedicated to [ “ ;■
30 tbe preservation and rehabilitation o f w ildlife and (B) [ v ;
31 person* who derive their livelihood prim arily from
32 fishing. . y
33 (I) As used in  this section, ’Vaptwse efforts" means * . r. j
34 • rendering care; assistance, or advice in accordance w ith.' *•;.* 
3ti the National Contingency Plan, the state oil spill ',
36 contingency plan, or at the direction ofthe administrator, • ‘
37 oruate coordinator, or the Coast Guard in response to a ' \
38 spill or threatened spill o f oil.



C i t a t i o n  F.snkiRJ
OE LEEIS 5 i 1221 ) R ! O f 1

1391 D e la w a re  Laws Ch. 5 < 3 .3 .  5 )

Dei abase Mode 
QE-LES15 P
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COPR. <C) WEST iS 9 i  No C la im  to  O n a .  G o v t. Works

A d d i t io n s  ana d e le t io n s  a re  n o t i d e n t i f i e d  in  t h i s  d o c u m e n t.

Ch. 5 
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HAZARDOUS WASTE CLEANUP— L IA B IL IT Y  OF THIRD PARTIES

AN ACT TO AMEND TITLE  13 , DELAWARE CODE. RELATING TO LIM ITATIO N OF L IA B IL IT Y
FOR O IL  AND HAZARDOUS MATERIAL DISCHARGE CLEANUP.

3£ IT  ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE;

S e c i ic n  1. Amand C h a p te r  S i ,  T i t l e  10 o f  th e  D e la w a re  Code bv a d d m c j t h e r s to  
■a new S e c t io n  to  re a d  as f o l lo w s ;

<<: DE ST T I IQ  s 8135  »

“ a 3 ia i»« L im i t a t i o n  on L i a b i l i t y  o f  T h i r d  P a r t ie s  R e n d e r in g  A s s is ta n c e  in  O i l  
o r  H aza rocua  M a te r ia l  O is c h a rq e  C le a n u p .

( a )  The p r o v is io n s  o f  anv la w , r u le  o r  r s q u la t i o n  to  ih e  c o n t r a r y
n o tw ith s ta n d in g . ,  th e  l i a b i l i t y  o f  any p e rs o n  r e n d e r in g  o a re ,  a s s is ta n c e ,  o r
a d v ic e  to  p r e v e n t ,  m in im iz e  o r  m i t ig a t e  o i l  o r  h a za rd o u s  m a te r ia l  d is c h a rg e  f o r  
anv  re m o v a l c o s ts  and damaqe ca u se d  by o r  r e la t e d  to  such c a re ,  a s s is ta n c e  o r  
a d v ic e  s h a l l  be l im i t e d  to  a c t3  o r  o m is s io n s  o f  such  p e rs o n  w h ic h  can  be sncun 
to  have been th e  r e s u l t  o f  g ro s s  n e a l iq a n c a .  r e c k ie s s ,  w i i f u l . ,  w a n to n  a n d /o r  
in t e n t io n a l  a c ts  o f  m is c o n d u c t on th e  c a r t  o f  such  p e rs o n .

i o T h e  i m i i  o f  l i a b i l i t y  aa s e t  f o r t h  in  S u b s e c t io n  ( a i  c f  t h i s  S e c t io n  
s h a l l  n o t a p p ly  to  th e  a c t io n s  o f  a n y  p e rs o n  r e s p o n s ib le  f o r  th e  i n i t i a l  
d i  s c n a rc e .

( c ) Any p e rs o n  r e s p o n s ib le  f o r  th e  i n i t i a l  d is c h a r q s  is  l i a b l e  f o r  any 
re m o v a l c o s ts  and damaqes t h a t  a n o th e r  p e rs o n  i s  r e l ie v e d  o f  u n d e r S u b s e c t io n  
( a )  o f  t h i s  S e c t io n .  . • •  .

i d )  T h is  S e c t io n  s h a l l  n o t  be c o n s tru e d  to  l i m i t  any l i a b i l i t y  o f  any  p e rs o n  
f o r  p e rs o n a i i n j u r i e s  c r  w r o n g fu l  d e a th  as a r e s u l t  o f  th e  a c t s ’ o r  p m i3 3 io n s  o f  
su ch  p e rs o n . “ »

• . << DE ST T I 10 s 8134  >>

S e c t io n  2 ,  Amend C h a p te r  8 1 , T i t l e  10 c f  th e  D e la w a re  Cods by s t r i k i n q  s 8134 
in  i t s  e n t i r e t s * .

SYNOPSIS



T h is  b i l l  i s  p rc c c s e d  by th a  D e law are  R iv e r  and Bay O v e rs ig h t  C om m ittee ., Th 
b i l l  w o u id  l i m i t  l i a b i l i t y  f o r  re m o va l c o a ts  ana cem aqe; ( o th e r  than- p e rs o n a l 
i n j u r y  o r  w ro n g fu l d e a th , ' o f  a t h i r d  p a r t y  who re n d e rs  a s s is ta n c e  m  a c le a n u o  
o p e r a t io n  to  th o s e  a c ta  w h ic h  amount to  g ro s s  n e g lig e n c e  o r r e c k le s s ,  w i l f u l ,  
w a n to n , o r  in t e n t io n a l  m is c o n d u c t.

A p p ro ve d  J a n u a ry  3 1 , 1291.
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END OF OOCUMENT
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ON HB196

b y  R i k i  O t t

The  O i l  R e fo rm  A l l i a n c e  a n d  U n i t e d  F is h e rm e n  o f  A la s k a  
a r e  s t r o n g l y  o p p o s e d  t o  t h e  i n t e n t  o f  H B196 . We t h i n k  a 
b i l l  t h a t  r e d u c e s  t h e  s t a t e ' s  l i a b i l i t y  s t a n d a r d s  f o r  
r e s p o n s e  a c t i o n  c o n t r a c t o r s  (RACs) i s  b o t h  u n n e c e s s a r y  a n d  
u n d e s i r a b l e .

O u r  b i g g e s t  c o n c e r n  w i t h  HB196 i s  t h a t  i t  w e a ke n s  la w s  
p a s s e d  o n l y  l a s t  y e a r ,  la w s  d e s i g n e d  t o  s t r e n g t h e n  o i l  s p i l l  
p r e v e n t i o n  a n d  r e s p o n s e  i n c e n t i v e s .  A l a s k a ' s  c u r r e n t  
l i a b i l i t y  s t a n d a r d  o f f e r s  m o re  p r o t e c t i o n  t o  t h e  p u b l i c  t h a n  
t h e  f e d e r a l  g o v e r n m e n t ' s  s t a n d a r d  o f  g r o s s  n e g l i g e n c e .  The  
r i g h t  o f  s t a t e s  t o  s e t  h i g h e r  s t a n d a r d s  t h a n  t h e  f e d e r a l  
g o v e r n m e n t  i s  a  k e y  p r o v i s i o n  o f  t h e  O i l  P o l l u t i o n  A c t  o f  
1990 (0P A 90 )  a n d  t h i s  r i g h t  s h o u l d  n o t  b e  d i s m i s s e d  l i g h t l y .

I f  HB196 i s  v i e w e d  f r o m  t h e  p e r s p e c t i v e  o f  f i s h e r m e n  
and  c o m m u n i t i e s  a s  v i c t i m s ,  t h e  i n a d e q u a c i e s  o f  t h i s  b i l l  
become a p p a r e n t .  HB196 e f f e c t i v e l y  p l a c e s  a n o t h e r  h u r d l e  
a c r o s s  t h e  p a t h  o f  v i c t i m s  t r y i n g  t o  g e t  c o m p e n s a t i o n  f o r  
dam ages  c a u s e d  b y  a  c a t a s t r o p h i c  o i l  s p i l l .  F u r t h e r ,  i t  
s h i f t s  t h e  l i a b i l i t y  o f  s p i l l  r e s p o n s e  f r o m  RACs t o  
t a x p a y e r s .

I t  i s  q u e s t i o n a b l e  w h e t h e r  som eone  c a n  assum e  a n o t h e r ' s  
l i a b i l i t y .  T he  s p i l l e r  r e t a i n s  t h e  r i g h t  t o  a r g u e  t h a t  t h e y  
a r e  n o t  l i a b l e .  T he  b u r d e n  o f  p r o o f ,  u n d e r  HB196 , l i e s  w i t h  
t h e  " p e r s o n  b r i n g i n g  a c l a im  a g a i n s t  t h e  RAC" (CS HB196 p g .  
6 , l i n e s  1 9 - 2 0 ) .  U n t i l  t h e  c a s e  i s  s e t t l e d  i n  a c o u r t  o f  
l a w ,  t h e  v i c t i m  r e m a i n s  u n c o m p e n s a te d .

A r g u m e n ts  i n  f a v o r  o f  t h i s  b i l l  s t a t e  t h a t  A l a s k a ' s  
l e g a l  a tm o s p h e r e  a n d  l i a b i l i t y  e x p o s u r e s  t h a t  d i s c o u r a g e  new 
c le a n u p  c o n t r a c t o r s  f r o m  e n t e r i n g  t h e  s t a t e .  B u t  f a c t u a l l y ,  
t h e  n um be r  o f  RACs h a s  i n c r e a s e d  s i g n i f i c a n t l y  s i n c e  E x xo n  
V a ld e z  s p i l l .  I n  A l a s k a ,  RACs c o u l d  a l s o  g e t  t h e  same c o v e r  
o f  p r o t e c t i o n  t h a t  t h e y  s e e k  i n  HB196 b y  i n d e m n i f i c a t i o n  
t h r o u g h  c o n t i n g e n c y  p l a n s .

700 II Street, M Anchornfcc, Alnnka 90801 • (B07) 274-HB21 
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ON HB196

b y  R i k i  O t t

The  O i l  R e fo rm  A l l i a n c e  a n d  U n i t e d  F is h e rm e n  o f  A la s k a  
a r e  s t r o n g l y  o p p o s e d  t o  t h e  i n t e n t  o f  HB196 . We t h i n k  a 
b i l l  t h a t  r e d u c e s  t h e  s t a t e ' s  l i a b i l i t y  s t a n d a r d s  f o r  
r e s p o n s e  a c t i o n  c o n t r a c t o r s  (RACs) i s  b o t h  u n n e c e s s a r y  a n d  
u n d e s i r a b l e .

O u r b i g g e s t  c o n c e r n  w i t h  HB196 i s  t h a t  i t  w e a ken s  la w s  
p a s s e d  o n l y  l a s t  y e a r ,  la w s  d e s ig n e d  t o  s t r e n g t h e n  o i l  s p i l l  
p r e v e n t i o n  a n d  r e s p o n s e  i n c e n t i v e s .  A l a s k a ' s  c u r r e n t  
l i a b i l i t y  s t a n d a r d  o f f e r s  m o re  p r o t e c t i o n  t o  t h e  p u b l i c  t h a n  
t h e  f e d e r a l  g o v e r n m e n t ' s  s t a n d a r d  o f  g r o s s  n e g l i g e n c e .  The 
r i g h t  o f  s t a t e s  t o  s e t  h i g h e r  s t a n d a r d s  t h a n  t h e  f e d e r a l  
g o v e r n m e n t  i s  a  k e y  p r o v i s i o n  o f  t h e  O i l  P o l l u t i o n  A c t  o f  
1990 ( 0 P A 9 0 ) a n d  t h i s  r i g h t  s h o u l d  n o t  b e  d i s m i s s e d  l i g h t l y .

I f  HB196 i s  v ie w e d  f r o m  t h e  p e r s p e c t i v e  o f  f i s h e r m e n  
and  c o m m u n i t i e s  a s  v i c t i m s ,  t h e  i n a d e q u a c i e s  o f  t h i s  b i l l  
become a p p a r e n t .  HB196 e f f e c t i v e l y  p l a c e s  a n o t h e r  h u r d l e  
a c r o s s  t h e  p a t h  o f  v i c t i m s  t r y i n g  t o  g e t  c o m p e n s a t io n  f o r  
dam ages  c a u s e d  b y  a  c a t a s t r o p h i c  o i l  s p i l l .  F u r t h e r ,  i t  
s h i f t s  t h e  l i a b i l i t y  o f  s p i l l  r e s p o n s e  f r o m  RACs t o  
t a x p a y e r s .

I t  i s  q u e s t i o n a b l e  w h e t h e r  som eone  c a n  assum e a n o t h e r ' s  
l i a b i l i t y .  T he  s p i l l e r  r e t a i n s  t h e  r i g h t  t o  a r g u e  t h a t  t h e y  
a r e  n o t  l i a b l e .  T he  b u r d e n  o f  p r o o f ,  u n d e r  HB196 , l i e s  w i t h  
t h e  " p e r s o n  b r i n g i n g  a c l a i m  a g a i n s t  t h e  RAC" (CS HB196 p g .  
6 ,  l i n e s  1 9 - 2 0 ) .  U n t i l  t h e  c a s e  i s  s e t t l e d  i n  a  c o u r t  o f  
la w ,  t h e  v i c t i m  r e m a in s  u n c o m p e n s a te d .

A r g u m e n ts  i n  f a v o r  o f  t h i s  b i l l  s t a t e  t h a t  A l a s k a ' s  
l e g a l  a tm o s p h e r e  a n d  l i a b i l i t y  e x p o s u r e s  t h a t  d i s c o u r a g e  new 
c le a n u p  c o n t r a c t o r s  f r o m  e n t e r i n g  t h e  s t a t e .  B u t  f a c t u a l l y ,  
t h e  n um be r  o f  RACs h a s  i n c r e a s e d  s i g n i f i c a n t l y  s i n c e  E x xon  
V a ld e z  s p i l l .  I n  A l a s k a ,  RACs c o u l d  a l s o  g e t  t h e  same c o v e r  
o f  p r o t e c t i o n  t h a t  t h e y  s e e k  i n  HB196 b y  i i ^ d e m n i f i c a t i o n  
t h r o u g h  c o n t i n g e n c y  p l a n s .

7(10 II Rlrrcl, H Anchnrntjc, Alnsko 99B01 • (907) 274-0021
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T e s o r o ' s p l e a  f o r  im m u n i t y  f r o m  A l a s k a ' s  l i a b i l i t y  
s t a n d a r d s  d o e s  n o t  s te m  f r o m  a  p r o b l e m  w i t h  e x i s t i n g  l a w ;  
r a t h e r ,  i t  s te m s  f r o m  A l y e s k a ' s  r e q u i r e m e n t  o f  a  one b i l l i o n  
d o l l a r  d i r e c t  a c t i o n  b o n d  f r o m  a l l  p a r t i e s  r e g a r d l e s s  o f  
s i z e .  L a s t  s e s s i o n  c o u n t l e s s  h o u r s  w e r e  s p e n t  t a i l o r i n g  
HB567 fo z ’ b o t h  l a r g e  a nd  s m a l l  o p e r a t o r s .  I f  A l y e s k a  
r e s t r u c t u r e d  i t s  b o n d in g  r e q u i r e m e n t ,  T e s o r o ' s p r o b le m s  
e v a p o r a t e .

C o n o c o ' s  t e s t im o n y  o f  t h e i r  r e c e n t  r e s p o n s e  t o  a  s p i l l  
w i t h  an. u n k n o w n  r e s p o n s i b l e  p a r t y  i 3  m i s l e a d i n g .  Conoco  
im p l i e d  t h a t  " v o l u n t e e r "  r e s p o n s e ,  i n  c a s e s  w h e r e  t h e  
s p i l l e r  i s  e i t h e r  u n know n  o r  i n s o l v e n t ,  w o u ld  b e  l i m i t e d  i n  
t h e  f u t u r e  u n l e s s  RACs w e r e  im m u n iz e d .

H o w e v e r  u n d e r  e x i s t i n g  l a w ,  i f  t h e  s p i l l e r  i s  u n k n ow n  
o r  i n s o l v e n t ,  t h e  s t a t e  a s s um e s  c o n t r o l  o f  t h e  c l e a n u p  -  a n d  
r e im b u r s e s  RACs f o r  r e a s o n a b l e  e x p e n s e s .  I t  i s  im p o r t a n t  t o  
r e a l i z e  t h a t  C onoco  d i d  r e s p o n d  t o  a  s p i l l  w i t h  an  u n k n o w n  
r e s p o n s i b l e  p a r t y  u n d e r  e x i s t i n g  l a w  w i t h  e x i s t i n g  l i a b i l i t y  
s t a n d a r d s .

L i a b i l i t y  p r o t e c t i o n  f o r  s m a l l  RACs, s u c h  a s  f i s h e r m e n  
o r  c o m m u n i t i e s ,  c a n  b e  a c h i e v e d  t h r o u g h  c o n t r a c t u a l  
i n d e m n i f i c a t i o n .  The  p r o b le m  w i t h  s t r i c t  l i a b i l i t y  a s  
p e r c e i v e d  b y  T e s o r o ,  C o n o c o ,  a n d  e v e n  t h e  c o m m u n i t y  RACs 
s im p l y  d o e s  n o t  e x i s t .

A l a s k a ' s  s t r i c t  l i a b i l i t y  s t a n d a r d  was  w a t e r e d  down i n  
1989 b y  t h e  l e g i s l a t u r e  s o  RACs w o u l d  b e  l i a b l e  f o r  i n j u r i e s  
c a u s e d  b y  t h e i r  own r e s p o n s e  a c t i o n s  o n l y  i f  t h e y  w e r e  
n e g l i g e n t  o r  e n g a g e d  i n  i n t e n t i o n a l  m i s c o n d u c t .  U n d e r  
e x i s t i n g  l a w ,  t o  show  n e g l i g e n c e  b y  a RAC, a  c l a im a n t  m u s t  
show  t h a t  t h e  a c t s  o r  o m i s s i o n s  o f  t h e  c o n t r a c t o r  u n d e r  t h e  
r e s p o n s e  a c t i o n  c o n t r a c t  w as  n o t  i n  a c c o r d a n c e  w i t h  
g e n e r a l l y  a c c e p t e d  p r o f e s s i o n a l  s t a n d a r d  a n d  p r a c t i c e s  a t  
t h e  t im e  t h e i r  r e s p o n s e  a c t i o n  s e r v i c e s  w e r e  p e r f o r m e d  (AS 
4 6 . 0 9 . 8 2 3 ( a ) ) .

E x i s t i n g  la w  p r o v i d e s  a m p le  p r o t e c t i o n  f o r  RACs an d  
m a r g i n a l  p r o t e c t i o n  f o r  t h e  p u b l i c .  To  f u r t h e r  w e a ke n  t h e  
s t a t e ' s  l i a b i l i t y  s t a n d a r d  w o u ld  b e  a  g r a v e  a n d  r e g r e t t a b l e  
s t e p  aw ay  f r o m  t h e  l e s s o n s  l e a r n e d  f r o m  t h e  E x x o n  V a ld e z
s p i l l .

UNITED FISHERMEN OF ALASKA

Greg Selder
Executive D irector

(907) 586-2820 
211 4th Street. Suite 112 Within Alaska: I-800-478-FISH 
Juneau. AK 99801 Fax# (907) 463 2545
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F I S C A L  N O T E

H B W H H

STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date:
Title: "An act limiting civil liability tor acts or
omissions of an oil spill response action contractor... 
Sponsor: House Special Committee on Oil & Gas
Requestor: House Judiciary_____________________

SILL NO: CSHB 196(JUD)

Department Affected: Legislative Affairs Agency
BRU: Legislative Council_________________

Component: Council & Subcommittees

^.COMPONENT SERIAL NO: 783

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0

32.0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 32.0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
0 0 0 0 0 0
0 0 0 0 0 0

32.0 0 0 0 0 0
32.0 0 0 0 0 0

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TO TAL

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

CSHB 196(JUD) proposes a study be prepared to assess the oil spill response action contractor civil liability 
and oil spill contingency plan holder status. Funding would be from the Oil and Hazardous Release 
Response Fund. To perform this study, the Citizens' Oversight Council would need funds for contractual 
services for legal and other research.

see attached page

Prepared By: Pamela A: Stoops, Director Michele Brown, Exec. Director
465-3850 

Phone: 561-2101
Division: Administrative Services Citizens’ Oversight Council Date: 4/23/91

Approved By: Warren W. Endicott, Executive Director ( j/O /r rV K v  ( K M )
Agency: Legislative Affairs Agency Date: 4/23/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Page 1 of 2



CONTINUATION OF FISCAL NOTE: CSHB 196(JUD)

CSHB 196(Jud) limits liability for civil damages for oil spill response action contractors who respond 
to a release or a threatened release of oil, unless the contractor acts with gross negligence 
or intentional misconduct. The limited liability is intended to encourage aggressive oil spill 
response.

In analyzing this bill, the legislature found that there were good public reasons to address 
the issue of oil spill response action contractor liability. However, the legislature also found that 
the subject is extremely complex because of the varying public interests and the variations in 
the types of response action contractors currently operating in Alaska. The legislature wants the 
study to identify the types of contractors responding to different oil spill discharges so that the 
legislature could finely tune which response action contractors operating in which scenarios 
ought to have limited liability for civil damages.

The legislature also intended the study to address the relationships between different response action 
contractors and the holders of contingency plans. In order to have a strengthened and cohesive oil 
spill response, it is critical that the contingency plan holder and the response action contractor 
adhere to a single plan with direction and oversight by state and federal agencies. In analyzing 
current law, the legislature found that confusion in response may still exist. Accordingly, 
the legislature has requested that the study include an assessment of whether the present state 
laws that require oil shippers and owners to hold contingency plans, and that enable oil shippers 
and owners to contract with response action contractors to carry out contingency plans, are 
adequate to protect the public in the event of an oil spill.

CONTRACTUAL

Estimate approximately 2 months or 320 hours of research and report preparation.

Estimate contracting at approximately $100 per hour on the assumption that the 
contractor would assume all expenses for the project, including travel, supplies, 
postage, copying, computer services, etc.

$100 x 320 hours = $32,000

P age 2 of 2
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Date Referred: April 19, 1991 FU R T H ER  R EFER R A LS :

Date of Committee Action: 4 - 3 = ) *  i

The JU D IC IA R Y  Committee considered:

Finance

H B  196

H O U SE B IL L  NO. 196 L IA B IL IT Y  OF RESPO N SE ACTION C O N TRAC TO RS

"An Act limiting civil liability for acts or omissions of an oil spill response action contractor and establishing 

strict liability on responsible parties for certain acts or omissions of a response action contractor; amending the 

definition of ‘response action’; and providing for an effective date."

REC O M M EN D A T IO N S: 

be replaced w ith_________ C S  H 8  I Q ( P (  X o p ' l

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pasS

\/>] no recommendations

[ ] individual recommendations

[ ] additional referral to the_____

[ ] the same title 

-IX) a new title

Committee

AD O PTS: letter of Intent

(Dcjk)ATTACH ES N E W  F ISC A L  NOTE(s): 

fiscal impact  Bffa&cy

A PPR O V ES  PREV IO U S:

[ ] fiscal note(s)________

(Depi/Dm)

[ ] zero fiscal note &(] zero fiscal note(s) P S  CL '3 - 1 3 - 9

SIGNING DO PASS



L i a b i l i t y  U n d e r  C S H B  1 9 6  a n d  F e d e r a l  L a w

Caused
Persona l

In jury
or

Death

Violated
OSC

Order
Intentional ly

Caused
Harm

N o te : V e s s e l  and  O il O w n e r  B o th  E x p r e s s ly  L ia b le  
for S im p le  N e g l ig e n c e  of C le a n u p  C o n tra c to r  

U n d e r  C S H B  196, S e c ,  3.

V e s s e l  O w n e r  and  O p e ra to r  E x p r e s s ly  L ia b le  for 

S im p le  N e g l ig e n c e  o f C le a n u p  C o n t r a c t  U nd er 

S e c .  4 2 0 1 (a ) ( c K ^ jC ^  o f O PA

CLEANUP CONTRACTOR LIABILITY FOR DAMAGES CAUSED 
BY CLEANUP OPERATIONS

CSHB 196 and Federal Law vs. Existing Alaska Law
L i a b i l i t y  U n d e r  E x i s t i n g  A l a s k a  L a w

Not
Even
Simply

Negl igent

Note: 
Arguable 
L iab i l i t y  
Here Under 
Exi s t ing Law

Simply
Neg l igent

Gross l y  
| _

■ Gross 
|  Vio l at ion
(Cont ingency  
|  Plan



S i m p l e  N e g l i g e n c e :

"A  person is negligent if he does not use reasonable care. Negligence may result from action or inaction. A  person is negligent if he does not act 

as a reasonably careful person would act under similar circumstances. In this case you [the jury] must decide whether or not defendant used 

reasonable care under the circumstances."

...Wilson v. State. 669 P.2d 1292, 1295 (Alaska 1983)

G r o s s  N e g l i g e n c e :

"[M]ost courts consider that ’gross negligence’ falls short of a reckless disregard of consequences, and differs from ordinary negligence only in degree, 

and not in kind...[i]t signifies more than ordinary inadvertence or inattention, but less than conscious indifference to consequences; and that it is, 

in other words, merely an extreme departure from the ordinary standard of care."

..Storrs v. Lutheran Hospitals, 661 P.2d 632, 634, n. 1, (Alaska 1983)



RECOVERY OF CLEANUP COSTS 
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both Existing Law and CSHB 196

V e s s e l O w n er or O p era to r 
M u st Prov id e

1. $ 2 0 2  M i l l i o n  F i n a n c i a l  R e s p o n s i b i l i t y .  
AS 4 6 . 0 4 . 0 4 0 ( c ) ( 1 )

2 .  $ 6 4  M i l l i o n  F i n a n c i a l  R e s p o n s i b i l i t y .  
OPA S e c .  1016

3 .  A l a s k a  Law:  At l e a s t  $ 6 0  M i l l i o n
D i r e c t  Ac t i on .  AS 4 9 . 0 4 . 0 4 0 ( 1 )  

F e d e r a l  Law:  Al l  D i r e c t  Ac t i on  
OPA, S e c .  1 0 1 6 ( f )



DAMAGE RECOVERY 
CRUDE SPILL FROM 90,000 DWT OIL TANKER

»

Under Both Existing Law and CSHB 196

V e sse l O w n er or O perator 

M u st Provide

1. $ 2 0 2  M i l l i o n  F i n a n c i a l  R e s p o n s i b i l i t y .  

AS 4 6 . 0 4 . 0 4 0 ( C ) ( 1 )

2 .  $ 5 4  M i l l i o n  F i n a n c i a l  R e s p o n s i b i l i t y .  

OPA S e c .  1016

3 .  A l a s k a  L a w :  At l o a 3 t  $ 6 0  M i l l i o n

D i r e c t  A c t i o n .  AS 4 0 . 0 4 . 0 4 0 ( 1 )  

F e d e r a l  L a w :  A l l  D i r e c t  A c t i o n

OPA.  S e c .  1016(1)



D A M A G E  R E C O V E R Y  F O R  C L E A N U P  
C O N T R A C T O R ’ S  S I M P L E  N E G L I G E N C E *

i

Under CSHB 196

♦Based on a Crude Spill From 90,000 DWT Oil Tanker



ENDORSEMENTS OF CLEANUP CONTRACTOR LIMITED LIABILITY

Be I t  f u r t h e r  r e s o lv e d / : t h a t  th e  P a c i f i c  F i s h e r ie s  L e g i s la t iv e  Task F orce  
supports; and encourages; s t a t e  and fe d e ra l:  l e g i s l a t i o n  which g ra n ts  any person  
who: resp o n d s :to  an. o i l  s p i l l ,  cau sed  by a n o th er, im m unity from  l i a b i l i t y ,  from  
a l l  costS ;: and damages e x c e p t  in  c a s e s  w h ere: th e  re sp o n d e r  a c t s  with, g ro s s  
n e g lig e n c e  o r  w i l l f u l  m iscon du ct, o r  ca u se s  p e rs o n a l in ju r y  o r w ron gfu l d eath .

. . . P a c i f i c  F i s h e r i e s  L e g is la t iv e  Task F o rce , June 16, 1990 (S itk a )
A laska D e le g a te s:  Sen. E liason

Sen. Zharoff
.. Rep. Davidson

Rep. Navarre

In  p a r t i c u l a r ,  I  su p p o rt t h e  need  fo r  l im ite d  im m unity f o r  a l l  o i l  s p i l l  
re sp o n d ers  o th e r  th an  l i a b l e  p a r t i e s ,  to  th e  e x t e n t  t h a t  i t  may b e  n e c e s s a ry  
to  en co urage  su ch  p e rso n s  to  ta k e  a c t io n  p ro m p tly . Prompt a c t io n  a f t e r  a  
s p i l l  i s  e s s e n t i a l  to  p r o t e c t  th e  m arin e  environm ent o f  C a li fo r n ia  from o i l  
p o llu t io n .

As you know, th e  O il P o l lu t io n  A ct o f  1990 (P.Tj* 101>-380) was s ig n e d  by th e  
P re s id e n t  on A ugust 18 th . That A ct p ro v id e s  l im ite d  f e d e r a l  immunity f o r  a l l .  
o i l  s p i l l  re sp o n d e rs .

A law t h a t  does n o t a d d re s s  re s p o n d e r 's  co n cern  a b u t l i a b i l i t y  ex p o su re,  
ca u sin g  them t o  h e s i t a t e  in  re sp o n d in g  to  s p i l l s ,  would be c o u n te rp ro d u c tiv e .

O il s p i l l  r e s p o n se  i s  n o t an e x a c t  s c ie n c e .  D e c is io n s  o f te n  m ust be made w ith  
in co m p lete  and som etim es c o n f l i c t i n g  in fo rm atio n *  M oreover, th e  o p e r a t io n a l  
environm ent i s  u n p r e d ic ta b le .  L i a b i l i t y  s ta n d a rd s  m ust ta k e  th o se  f a c t o r s  
in to  acco u n t i f  e f f e c t i v e  programs: a r e  t o  be  p u t  in  p la c e .

. . .U n ite d  S t a t e s  C oast Guard, A u gu st 28, 1990

B ecause u n n e c e ssa ry  im pedim ents to  e x p e d it io u s  o i l  s p i l l  re sp o n se  sh o u ld  b e  
minimized:, we: su p p o rt th e  co n cep t o f  im m unizing s p i l l  re sp o n d e rs  by p a ss in g  
through t h e i r  l i a b i l i t y  to  th e  s p i l l e r ,  under th e  fo llo w in g  c o n d it io n s :  none x 
o f th e  s p i l l e r ' s  o r i g i n a l  l i a b i l i t y  i s  in  anyway red u ced , and t h e r e  a r e  
adequate  a s s u ra n c e s  t h a t  a l l  damages w i l l  be p a id ,  and t h a t  th e  in ju r e d  
p a r t ie s  can  be  made w hole.

...T h e  C a li fo rn ia  S i e r r a  C lub, A p r il  21, 1990



MORE ENDORSEMENTS OF CLEANUP CONTRACTORS LIMITED LIABILITY.

C lean u p  f i r m s  a r e  w i l l i n g  t o  a c c e p t  l e g a l  r e s p o n s i b i l i t y  f o r  w i l l f u l  
m is c o n d u c t, p e r s o n a l  i n j u r y  o r  w ro n g fu l d e a t h .  They n eed  p r o t e c t io n  from  
s im p le  n e g l ig e n c e  b e ca u se  t h e y  m ust make q u ic k  d e c is io n s  u n d er d i f f i c u l t  
c ir c u m s ta n c e s .  Som etim es t h e y  may g u e ss  w ro n g . In  m ost c a s e s ,  th e y  a r e  n o t 
a c t in g  on t h e i r  own, b u t  u n d e r  C o a s t  G uard  a u t h o r i t y .  The f e d e r a l  g o v e rn m en t, 
h o w ev er, i s  p r o t e c t e d  in  su ch  c ir c u m s ta n c e s  from  th o s e  s e e k in g  t a r g e t s  from  
w h ich  t o  re c o u p  l o s s e s .  C le a n u p  g ro u p s  a r e  n o t .

. . . T h e  Sa n  F r a n c i s c o  E x a m in e r . Ju n e  10 , 1990

R ig h t  now, o i l  s p i l l  team s c a n  be  sued  j u s t  f o r  sh ow in g  up t o  f i g h t  th e  
dam age. f o r  e v e n t s  t h a t  o c c u r  in  th e  c h a o s  o f  a  r e c o v e r y  e f f o r t .  F o r  th e  
la n d  t h a t  i s  dam aged as  a  r e s u l t .  And t h e  p r i c e  t a g  c a n  ru n  in t o  th e  
b i l l i o n s . . .

We u r g e n t ly  need  y o u r  h e lp  t o  p a s s  Good S a m a r it a n  l i a b i l i t y  p r o t e c t i o n  f o r  o u r 
e f f o r t s .  We b e l i e v e  o u r  w o rk  d e s e r v e s  t h e  same im m unity  from  l a w s u i t s  a s  a 
d o c to r  who s to p s  t o  h e lp  a  h e a r t  a t t a c k  v i c t i m  on t h e  s t r e e t .  In d e e d , we s to p  
e v e r y t h in g  t o  h e lp  an in ju r e d  E a r t h  when sh e  n eed s  i t .

. . . I n t e r n a t i o n a l  B i r d  R e sc u e  R e s e a r c h  C e n t e r ,  e t  a l . ,  A u g u s t  1990

S h o u ld  q u a l i f i e d  im m unity  n o t  b e  g r a n te d  t o  r e s p o n d e r  a s  o u t l i n e d  in  th e  b i l l ,  
FORT h as  no c h a n c e  o f  s u c c e e d in g .  I  c a n n o t  a s k  t h e  men an d  women who h ave  
v o l u n t a r i l y  t r a i n e d  and b een  c e r t i f i e d  i n  o i l  s p i l l  r e c o v e r y  t o  p a r t i c i p a t e  
i f  t h e  p o s s i b i l i t y  o f  a  l a w s u i t  h an gs  o v e r  t h e i r  h ead s  when t h e y  a r e  c le a n in g  
up som eone e l s e ' s  s p i l l .

. . . V e n t u r a  C o u n ty  C o m m ercia l F is h e r m e n 's  A s s o c i a t i o n ,  May 4 , 1990



If NotHEAGoob SamakitoJust Who Is?
V \Lre urgently need your help 

to pass Good Samaritan lia­
bility protection for our efforts 
We believe our work deserves the 
•ame immunicy from Lawsuit] as 
a doctor who stops to help a heart 
attack victim on the jtreec In­
deed, we stop everything to hel p an 
injured Earth when she needs it.

P
JL lease send in the coupons 

below and tell the California State 
Assembly to pas* SB 2040 au­
thored by Senator Barry Keene. 
It’s the only way to keep sorae very 
Good Samaritans on the job

v j * 1
Ui In Saying NO To The 

Trial Lawyers, Ye* oo SB 2CH0l

r CALL US ”  ”  n

Call Toll Free.
1-800-325-6000.
Ask for Operator 9752.

T)m  miidI  frw 
VthaMra Utuoa Sorvioa.

Write Us.
rill 0M cbia oo^mi a«d mn4 k M mb 
Y B tI aupfan S m i Bfl SH0 (X m ) —4 
pnMCM far Caisfanuai oj ^ il m M rr 
*r— ■ Fitaettddmf umm to tfcc ifat o< poo* 
pin wko m« M arf yea M dsa amm aai,

an ■ n«------w—
K tivn 10: lurnaiaaai Bird Riicvt 
*wwx*Cewt*[2Z3ediS«fw.Sw*3e0 iifnonOMm

Or, T e il  ’Em  Yourself.^
PIm  K U  S f m h r .
Do«t Vm Iks tnoj Uw»|tl hoop oil ntmtrf 
M m  «4f 6* bmtk. F%t*m jam tkr U3. Co*-

5« »o: Ko«. Willi* L Jr, 5a
|̂ CApiioC Sajmhmo  ̂CA 9MH

Sponsored By
International Bird Rescue Research Center 

Clean Bay • Clean Coastal Waters • Clean Seas 
Venmra County Commercial Fishermens .Association 

Marine Spill Response Corporation

. he men and women who 
respond to an oil spill crisis are 
willing to accept-many dangers. 
Good Samaritans in every sense 
of the word, they risk uncertain 
seas, fire and exposure.

B u/ut there's one risk that's 
truly unacceptable. A crippling 
lawsuit against the recovery team 
itself Yet, because of an odd quirk 
in the law, that's a real possibility.

R sright now, oil spill teams 
can be sued just for showing up to 
fight the damage, for events that 
occur in the chaos of a recovery 
effort. Far the land that is dam­
aged as a result. And the price 
tag can run into the billions.

Z  this reasonable? The 
Congress of the United States 
doesn’t think so. The California 
State Senate doesn’t think so. In 
ha, only one group wants to be 
able to make the people fighting 
tbe oil spill pay for che spill itself 
The California Trial Lawyers 
Association.

T LJ. his powerful special inter­
est group has managed to block 
the final steps in enacting Good 
Samaritan protection for oil re­
covery teams. Why ? For the oldest 
reason of all—they want the fees.

kSenator Barry Keene and 
Assemblyman Ted Lem pert are 
working overtime to protect Cal­
ifornia! coastline. And we have a 
major interest in their efforts. We 
are the people who fight oil spills. 
Some of us do so to protea our 
fishing grounds Some to save in­
nocent wildlife Others, as pan of 
a responsible petroleum industry. 
Vfe believe that whoever spills the 
oil should be liable for the costs— 
not the people who clean it up.



Vc-wtu.ro- CoUM-tUtCS'iiftcrnLen-'s'
 ...........  SERVINC COHHERCIAL FISHERMEN SINCE 1987

V .C .C .F .A .  * 1S67 SPINNAKER DRIVE * S T E , 203-199 • VENTURA. C A L IF  93001
(8 0 S )  985 -970S

H o n o ra b le  George Qeukm ajiam  May 4 . 1990
G o v ern o r o f C a l i f o r n i a  

S t a t e  C a p i t a l  F i r s t  F lo o r  

S a c ra m e n to . C A . 95Q14

D ear G overnor Ooukm aJiam „

V e n tu ra  County Com m ercial F is h e rm e n ’.® A s s o c ia t io n  (VC CFa ) has 

d ev o io p o d  th e  F is h e rm e n ’ s O i l  Response Team (F O R T ) .  A* you a re  

aw are  t h i3  re s o u rc e  o f  c e r t i f i e d  com m ercial' f ish e rm en  is  

d e s ig n e d  to  be c a l l e d  upon by c le a n  up c o o r d in a t o r s  d u rin g  an 

em erg en cy . FORT would p ro v id e  a d d i t io n a l  manpower, v e s s e ls ,  and 

a i r c r a f t  as needed to  resp on d  w ith in  th e  f i r s t  h ou r*  o f  an o i l  

s p i l l  em ergency n o t d ays l a t e r .

I  have r e c e iv e d  in fo r m a t io n  th a t  C a l i f o r n i a  T r i a l  Law yers  

A s s o c ia t io n  w ish es  to  ch an ge  th e  w o rd in g  o f  S8~2040 , In s te a d  o f  

p r o v id in g  q u a l i f i e d  im m unity fo r  s p i l l  r e s p o n d e n ts , th ey  p r e fe r  

to  n e g o t ia t e  in d e m n if ic a t io n  o f  s a id  re s p o n d e n ts .

P l e a s e  l e t  me know your v ie w p o in t  on t h i s  im p o rta n t  i s s u e .

ShouLd  q u a l i f i e d  imm unity not be g ra n te d  to  resp o n d es  as  o u t l in e  
in  th e  b i l l ,  FORT ha® no ch an ce  o f s u c c e e d in g . I  c an n o t ask  th a  

men and women who have v o lu n t a r i l y  t r a in e d  and been  c e r t i f i e d  in  

o i l  s p i l l  re c o v e ry  to  p a r t i c ip a t e  i f  th o  p o s s i b i l i t y  o f a 

l a w s u i t  hangs o v er t h e i r  heads when th ey  a re  c le a n in g  up someone 

e l s e  ' s. s o i l  1.

B e c a u s e  o f the s e n s i t i v e  C hannel I s la n d s  and nearby c o a a ta l  

r e g io n  our a s s o c ia t io n  su p p o rts  FO RT ’s d e fe n s iv e  c a p a b i l i t i e s  

to w a rd s  o i l  s p i l l  r e c o v e r y .  I shudder a t  th e  th ou gh t o f a 
"VALO EZ" type s p i l l  e n c i r c l i n g  tho  is la n d s  w h ile  b u re a u c ra ts  

n e g o t ia t e  indem nity c l a u s e s .

Y o u r su p o o rt i s  welcom e. E n c lo se d  is  our n e w s le t te r  and I  would 

a p p r e c ia t e  your s u b s c r ip t io n .

S i n e e r e l y ,

2rian Tenison
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what a person o f  ord inary prudence would have 
^ o n e  under similar circum stances. A m oco  Chemical 
t'Corp- v. Hill. D el.Super., 318 A .2d 614. 617. Conduct 
*whlch falls below  the standard established by law for 

the protection o f oth ers against unreasonable risk o f 
harm; It is » departure from  the conduct expectable 

I1" o f a reasonably prudent person  under like drcum - 
aunces. Pence v. K etchum . La.. 326 So.2d 831, 836.

The term refers o n ly  to that legal delinquency 
which results w henever a man fails to  exhibit the 
care which he ought to  exhibit, whether it be slight, 
ordinary, or great. It is characterized chiefly by 
inadvertence, thoughtlessness, inattention, and the 
like, while "w a n ton n ess”  or "reck lessn ess”  is charac­
terized by w illfulness. The law o f  negligence is 
founded on reasonable  con du ct or reasonable care 
under all circum stances o f  particular case. Doctrine 
o f negligence rests on  duty o f  every person to exer­
cise due care in his con d u ct tow ard others from  
which injury may result.

See also A ctionable  negligence; A ctive negligence; 
Cause; C om parative negligence; C oncurrent negli­
gence; Fault; Im puted negligence; Invitation; Joint 
negligence; Laches; Legal negligence; Palsgraph 
doctrine; Parental liability; Product liability; Rea­
sonable man d octn n e ; Reckless; Sim ple negligence; 
Standard o f  care; S trict liability; Supervening negli­
gence.

Actionable negligence. See A ctionable negligence.

Active negligence. See A ctive  negligence.

Collatera l negligence. In the law relating to the re­
sponsibility o f  an em p loyer  or principal for the negli­
gent acts or om iss ion s  o f  his em ployee, the term  
"colla tera l" negligence is som etim es used to describe 
negligence attributable to a con tractor em ployed by  
the principal and fo r  w hich  the latter is not responsi­
ble. though he w ou ld  be responsible for the sam e 
thing if done by his servant. W eber v. Buffalo Rail­
way Co.. 20 A pp .D iv , 292, 47 N.Y.S. 7.

Comparative negligence. 
gene e.

See C om parative negli-

Concurrent negligence. Arises where the injury is 
proxim ately cau sed  b y  the concurrent w rongful acts 
or om issions o f  tw o  or m ore persons acting indepen­
dently. See a lso C on current negligence.

Contributory negligence. The act or om ission  
amounting to w ant o f  ordinary care on part o ( c o m ­
plaining party, w h ich , concurring  with defendant's 
negligence, is p rox im ate  cause o f  injury. H onaker v. 
Crutchfield. 247 K y. 495, 57 S .W .2d 502. C onduct by  
a plaintiff w hich  is b e low  the standard to which he is 
legally required to  con form  for his ow n protection  
and w hich  is a con tribu tin g  cause w hich coop erates 
with the negligence o f  the defendant In causing the 
p la in tiffs  harm . LI v . Y ellow  C ab Co. o f  California, 
13 Cal.3d 804, 119 Cal.R ptr. 858, 864. 532 P.2d 1226.

C onduct for w h ich  plaintiff Is responsible am ount­
ing to a breach o f  du ty  w hich  law  Im poses on persons 
to protect them selves from  Injury, and w hich, co n cu r­
ring and coop era tin g  w ith actionable negligence for 
which defendant is responsible, contributes to injury 
com plained o f  a s a  proxim ate cause. C ow an  v. D ean. 
81 S.D. 486. 137 N .W .2d  337, 341.

NEGUGENCE
The defense o f con tributory negligence haa been 

replaced by  the doctrine o f com parative  negligence 
(q .v .) in m any nates. See also E xceptions and lim ita ­
tions. Infra.

An affirm ative defense w h ich  m ust be pleaded and 
proved by defendant Fed.R.CIvIl P.. Rule 8<c).

Doctrine Is also applicable to  on e w ho through his 
ow n negligence has con tribu ted  to  material alteration 
o f  a negotiable instrument. U .C .C . § 3 -406 .

Crim inal negligence. Crim inal negligence w hich  will 
render killing a person m anslaughter Is the om ission  
on the part o f  the person  to d o  som e act w hich an 
ordinarily careful and prudent man w ould do under 
like circum stances, or the d o in g  o f  som e act w hich  an 
ordinarily careful, prudent m an  under like circu m ­
stances w ould  not d o  b y  reason  o f  w hich another 
person is endangered in life or bodily sa fety ; the 
w ord "ord in ary" being syn on ym ou s with "reason a ­
b le " in this connection .

N egligence o f  such a ch a racter, or  occu rrin g  under 
such circum stances, as to be punishable as a cn m e  by 
statute; or (at com m on  la w ) such  a flagrant and 
reckless disregard o f  the sa fety  o f  others, or  wilful 
indifference to the in jury liable to fo llow , as to c o n ­
vert an act otherw ise law fu l into a crim e when it 
results in personal in jury or death.

That species o f w ant o f  ca re  by  w hich  a person 
m ay be crim inally liable. It varies from  jurisdiction  
to Jurisdiction and is ca lled  cu lpable negligence in 
som e. H ow ever. It generally  refers to con d u ct which 
is not intentional and ord inarily  not w ilful, w anton 
and reckless.

See Negligent h om icid e ; N egligently; Negligent 
m anslaughter.

Culpable negligence. Failure to exercise that degree 
o f  care rendered app ropriate  b y  the particular c ir ­
cum stances, and w hich  a m an o f  ordinary prudence 
in the sam e situation and w ith  equal experience 
w ould not have om itted.

Degrees o f  negligence. W h ile  there are degrees ot 
care, and failure to ex erc ise  p rop er  degree o f  care is 
"n eg lig en ce ," m ost cou rts  hold  that there are no d e­
grees (e .g . slight, ord inary , g r o 3s) o f  negligence, ex ­
cept in bailment cases  o r  under autom obile  guest 
statutes. Murray v. D e L uxe M otor Stages o f  Illinois. 
M o.A pp., 133 S .W .2d  1074, 1078. The prevailing 
view  is that there are n o "d e g r e e s "  o f  care in negli­
gence, as a matter o f  law ; there are on ly  different 
am ounts o f  care as a m atter o f  fact. T o  the extent 
that the degrees o f  n egligen ce  survive, they ire  d e­
scribed below .

E xceptions and lim itations. The general rule in auto­
m obile accident ca ses  that con tribu tory  negligence 
bars recovery  for the in juries sustained is subject to 
various exceptions and lim itations. Thus the defense 
o f  contributory n egligen ce  m ay be inapplicable where 
defendant's negligence is o f  a gross or w illful ch arac­
ter. M oreover, ap p lica tion  o f  the doctrine o f  con trib ­
utory negligence is lim ited b y  the last clear chance 
doctrine o r  similar doctr in es , or by  com parative negli­
gence statutes.

Cross negligence. The Intentional failure to perform  
a m anifest duty in  reck less  d isregard o f  the con se ­
quences as a ffecting  the life or property o f  m other.



jurisdiction. August v. August. 65 G a.App. 883. 16 
S.E.2d 784, 785.

Ne exeat regno /n iy  ik siyst r ig n o w /. Lat. !n English 
practice, a writ w hich  issues to restrain a person 
from leaving the k ingdom . It w as form erly used for 
political purposes, but is now  only resorted to in 
equity when the defendant Is about to leave the 
kingdom ; it is on ly in cases where the intention o f  
the party to leave can be show n that the writ is i 
granted.

Ne exeat republlca 'n iy  iksiyat rapablaka/. Lat. In 
A m erican  practice, a writ similar to that o f  ne exeat | 
regno (q .v .). available to  the plaintiff in a civil suit, j 
under som e circum stances, when the defendant is ; 
about to  leave the state. i

I
Nefas /n i y f i s / .  Lat. That which is against right or * 

the divine law. A  w icked  or im pious thing or act. j
Nefastua /n a fis ta s /. Lat. Inauspicious. Applied, in 

the R om an law. to a day on w hich it w as unlawful to 
open the courts or adm inister justice.

Negatlo conclusion !* est error In lege /n sg iy sh (ly )ow  
kjnkluwz(h)iyo\tm js is t  4hrar in liy jly /. The denial o f 
a con clu sion  Is error in law.

Negatlo destrult negattonem, et am ba factunt affirm s- 
tfonem  /nsg4ysh (ly )ow  distruw a r jiy sh iy d w n a m  W  
am biy  fiyshiyant ifa rm iy s iiiy d w n a m /. A  negative 
destroys a negative, and both make an affirm ative.

Negatlo duplex eat afflrm atlo /nag£ysh (ly )ow  d(y)uw - 
p lik s  i s t  * fa rm 6 y sh (ly )ow /. A  double negative is an 
affirm ative.

Negative. A denial; a proposition  by  w hich  som ething 
is denied; a statement In the form  o f  denial. T w o 
negatives do not m ake a good  issue.

As to negative C ovenant; Easem ent; Servitude; 
Statute; and Testim ony, see those titles.

Negative averm ent. As opp osed  to the traverse or 
simple denial o f  an affirm ative allegation, a negative 
averm ent is an allegation o f  som e substantive fact, 
e.g., that prem ises are not in repair, w h ich , although 
negative In form , Is really affirm ative In substance, 
and the party alleging the fact o f  non-repair must 
prove it. An averm ent in som e o f  the pleadings In a 
case In w hich  a negative Is asserted. U. S. v. Elsen- 
minger. D .C.Del.. 18 F.2d 816, 819.

Negative condition . One by  w hich It is stipulated that a 
given thing shall not happen.

N egative covenant. A  provision  In an em ploym ent 
agreem ent or a con tract o f  sale o f  a business w hich 
prohibits the em ployee or seller from  com peting In 
the sam e area or m arket. Such restriction must be 
reasonable in scope and duration.

Negative easem ent. A  right in ow ner o f  dom inant tene­
ment to restrict ow n er o f  servient tenem ent in exer­
cise o f  general and natural rights o f property. Fort 
Dodge. D. M. St S. Ry. v. A m erican  C om m unity 
Stores C orp .. 258 Iowa 1344. 131 N .W .2d 515. 521. A 
negative easem ent Is one effect o f  w hich  Is not to 
authorize doing o f act by person entitled to easem ent, 
but m erely to preclude ow ner o f  land subject to 
easem ent from  doing o f an act w hich, If n o  easem ent

NE EXEAT

I

existed, he w ould  be entitled to do. M cLaughlin v 
Neiger, M o.A pp.. 286 S.W .2d 380. 383.

Negative evidence. Testim ony that an alleged fact did 
not exist. See Rebuttal evidence.

Negative pregnant. In pleading, a negative implying 
also an affirm ative. Such a form  o f  negative expres­
sion as m ay im ply or carry w ithin it an affirmative.
A denial in such form  as to imply or express an 
adm ission o f the substantial fact which apparently is 
controverted; o r  a denial w hich, although in the form 
o f a traverse, really adm its the im portant facts con­
tained in the allegations to w hich  it relates. Cramer 
v. Aiken, 63 App.D .C . 16. 68 F.2d 761. 762.

NeggUdare. To claim  kindred.

Neglect. M ay m ean to om it, fail, or forbear to do a 
thing that can be done, or that is required to be done, 
but it m ay also im port an absence o f  care or attention 
in the doing or om ission  o f  a given  act. And it may 
mean a designed refusal or unwillingness to perform 
one’s duty.. In re Perkins. 234 M o.A pp. 716, 117 
S.W .2d 686, 692.

The term is used in the law o f  bailment as synony­
mous with "n eg lig en ce ." But the latter w ord Is the 
closer translation o f  the Latin "neg llgentla ."

Failure to pay m oney w hich the party is bound to 
pay w ithout dem and. An om ission  to d o  or perform 
som e w ork, duty, or ect. Failuie to perform  or dis­
charge a duty, covering  positive official m isdoing or 
official m iscondu ct as w ell as negligence.

See also Excusable neglect; Negligence.

Culpable neglect. Such neglect which exists where 
the loss can fairly be ascribed to the party 's own 
carelessness, im providence, or folly. State ex rel. 
Fulton v. C oburn. 133 O hio St. 192, 12 N.E.2d 471, 
477, 10 O.O. 249.

W illfu l neglect. The neglect o f  the husband to pro­
vide for his w ife the com m on  necessaries o f  life, he 
having the ability to  do so; or it is the failure to do so 
by reason o f Idleness, profligacy , or dissipation.

N eglected child. A  child Is "n e g le c te d "  w hen his parent 
or custodian, b y  reason o f  cruelty , mental incapacity, 
im m orality or depravity, is unfit properly to care for 
him, or neglects o r  refuses to provide necessary phys­
ical, a ffectlonal, m edical, surgical, or institutional or 
hospital care for him, or he is in such condition  of 
war t or suffering, or is under such  im proper care or 
control as to endanger his m orals or health. In re 
DuM ond, 196 M isc. 16. 17, 92 N .Y.S.2d 805.

N eglected m inor. One suffering from  neglect ar.d in 
state o f  want. People v. De Pue, 217 A pp.D iv. 321, 
217 N.Y.S. 205, 206. See N eglected child.

N egligence. The om ission  to do som ething w hich a 
reasonable man, guided by  those ordinary considera­
tions w hich  ordinarily regulate hum an affairs, w ould 
do, or the doing o f  som ething w hich  a reasonable and 
prudent man w ou ld  not do.

N egligence is the failure to use such care as »  
reasonably prudent and carefu l person w ould  use 
under similar circum stances; It Is the doing o f  norne 
act w hich  a person  o f  ord inary prudence w ou ld  not 
have done under sim ilar circum stances o r  failure to

Acti



NEGLIGENCE 932 933
It is m aterially more want of care than constitutes 

simple Inadvertence. It is an act or om ission  respect- , 
ing legal duty o f  an aggravated character as distin- ; 
gulshed from  a mere failure to exercise ordinary care. J 
It is very great negligence, or the absence o f slight 1 
diligence, or the want o f  even  scant care. It amounts 
to indlffc-rence to present legal duty and to utter • 
forgetfulness o f  legal obligations so far as other per- [ 
sons may be affected. It is a heedless and palpable 1 
violation o f  legal duty respecting the rights o f others, i 
The elem ent o f  culpability which characterizes all 1 
negligence is in gross negligence magnified to a high 
degree as com pared  with chat present in ordinary I 
negligence. G ross negligence is a m anifestly smaller ! 
amount o f  w atchfulness and circum spection  than the ! 
circum stances require o f  a person o f ordinary pru­
dence. But it is som ething less than the wilful, w an ­
ton and reckless conduct w hich  renders a defendant 
w ho has injured another liable to the latter even 
though guilty o f  contributory negligence, or which 
renders a defendant in rightful possession  o f  real ! 
estate liable to a trespasser w hom  he has Injured. It j 
falls short o f  being such reckless disregard o f  proba- i 
ble consequences as is equivalent to a wilful and , 
intentional w rong. Ordinary and gross negligence : 
differ in degree o f  inattention, while both  differ In ! 
kind from  w ilful and intentional conduct w hich is or I 
ought to be know n  to have a tendency to injure. '

Gross negligence consists o f  con scious and volun- | 
tary act or om ission  w hich is likely to result In grave . 
injury w hen in face o f  c lear and present danger o f  • 
w hich alleged tortfeasor is aware. Glaab v. Caudill, j 
Fla.App., 236 So.2d 180. 182, 183, 185. That entire j 
want o f  care w hich  w ould raise belief that act or < 
om ission com pla in ed  o f  w as result o f  con scious indif­
ference to rights and w elfare o f persons affected by 
it. Claunch v. Bennett, Tex .C iv App., 395 S.W .2d 
719, 724; Snyder v. Jones, Tex.C iv.App.. 392 S.W  2d 
504 , 505 , 507. Indifference to present legal duty and 
utter forgetfu lness o f  legal obligations, so far as other 
persons m ay be affected, and a m anifestly smaller 
amount o f  w atch fulness and circum spection  than the 
circum stances require o f  a person o f  ordinary pru­
dence.
Hazardous negligence. Such careless or reckless 
conduct as exp oses  one to very great danger o f  injury 
or to im minent peril.
Imputed negligence. R efers to doctrine that places 
upon one person  responsibility for the negligence o f  1 
another; such  responsibility o r  liability is im puted by I 
reason o f  som e special relationship o f the parties, 
such as parent and child, husband and w ife, driver j 
and passenger, ow ner o f  veh icle and driver, bailor | 
and bailee, m aster and servant, jo in t enterprise, and . 
parent and custod ian  o f a child. Schm idt v. Martin. 
212 Kan. 373, 510 P.2d 1244, 1246.

G enerally the doctrine o f  im puted negligence, as • 
applied to au tom obile  accidents, visits on one person 
legal responsibility for the negligent conduct o f  an- j 
other. The doctrin e applies on ly in limited classes o f  
cases, as w here there is a right to control in the 
relationship o f  m aster and servant, principal and 
agent, or a jo in t enterprise. The independent negli­
gence o f on e person  ordinarily is not imputable to 
another person  excep t w here the relation betw een the 
persons gives rise to an express or im plied agency in 
the person com m itting  the act o f  negligence.

Legal negligence. See Legal negligence.
O rd ina ry negligence. The om ission  o f  that care  
w hich  a man o f  com m on  prudence usually takes o f  
his ow n  concerns. B n ggs v. Spaulding, 141 U.S. 132.
11 S.Ct. 924, 35 L.Ed. 662. Failure to exercise care o f  
an ordinarily prudent person  in sam e situation. A 
want o f that care and prudence that the great m ajori­
ty o f mankind exercise  under t^e same or similar 
circum stances. W h erever distinctions betw een 
gross, ordinary and slight negligence are observed, 
"ord inary  n eg ligen ce" is said to be the want o f ord i­
nary care.

Ordinary negligence is based on fact that one ought 
to have known results o f  his acts, while "gross negli­
g e n ce "  rests on assu m p tion  that one knew  results o f  
his acts, but was reck lessly  or w anton ly  indifferent to 
results. The distinction  betw een  "ord inary  negli­
g e n ce "  and “ gross n eg lig en ce " is that the form er lies 
in the field o f  in advertence and the latter in the field 
o f  actual or con stru ctive  intent to injure.
Passive negligence. Failure to d o  som ething that 
should have been done. It is negligence which p er­
mits defects, ob sta cles , o r  pitfalls to exist on prem is­
es; that is, negligence w h ich  cau ses  dangers arising 
from  physical con d ition  o f  land. Pachow itz v. M il­
w aukee 4  Suburban T ran sport C orp ., 56 W is.2d 383, 
202 N .W .2d 268, 275.

D ifference betw een  "a c t iv e "  and "p a ss iv e " negli- 
g i ic e  is that one is on ly  passively  negligent if he 
m erely  fails to act in fu lfillm ent o f  duty o f  care w hich 
law  im poses upon him , w hile  on e  is actively  negligent 
if he participates in som e m anner in con du ct or om is­
sion w hich caused in jury. King v. T im ber Structures. 
Inc. o f  Cal.. 240 C al.A p p .2d  178. 49 Cal.Rptr. 414. 
417.
Per se negligence. The u nexcu sed  violation o f  a stat­
ute w hich  is app licable  is per se o r  autom atic negli­
gen ce  in som e states. See also N egligence per se.
Slight negligence. A failure to exercise  great care. 
Slight negligence is d efin ed  to be on ly  an absence o f  
that degree o f care and v ig ilance w hich persons o f  

; extraordinary prudence and foresight are accustom ed 
to use. Briggs v. S paulding. 141 U.S. 132. 11 S.Ct. 
924. 35 L.Ed. 662. »

, Subsequent negligence. Exists w here defendant sees 
plaintiff in a position  o f  danger and fails to exercise 
due and proper precaution  to  prevent injury to plain­
tiff. Holman v. B rady, 241 Ala. 487. 3 S o .2d 30. 33.
W ilfu l, wanton o r reckless negligence. These term s 
are custom arily treated as m eaning essentially the 
sam e thing. The usual m eaning assigned to "w ilfu l."  
"w a n to n " or "re ck le s s ."  a ccord in g  to taste as to the 
w ord  used, is that the a cto r  has intentionally done an 
act o f  an unreasonable ch aracter in disregard o f  a 
risk know n to him or so  ob v iou s  that he must be 
taken to have been  a w a re  o f  it, and so great as to 
m .-ke it highly proba b le  that harm  w ould follow . It 
usually is a ccom pan ied  by  a co n sc io u s  indifference to 
the con sequ ences, a m ou nting  a lm ost to w illingness 
that they shall fo llow ; and it has been  said that this is 
indispensable. See fo r  exam ple  Tyndall v. Rippon. 5 
D el.Super. 458, 61 A .2d 422; W o lie rs  v. Venhaus. 350 
Ill.App. 322, 112 N .E .2d 747; C larke v. Storchak. 384 
III. 564. 52 N.E.2d 229. appea l d ism issed  322 U.S. 713. 
64 S.Ct. 1270, 88 L.Ed. 1555: T ighe v Diamond. 149
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Ohio St. 520, 80 N.E.2d 122, 37 0 .0  243. The result 
U that “ w ilfu l," "w a n to n " or "r e ck le s s "  conduct 
lends to take on the aspect of highly unreasonable 
conduct, or an extrem e departure from  ord inary care, 
in a situation w here a high degree o f clanger is appar­
ent. As a result there is often no clear distinction  at 
all betw een such con du ct and "g ro ss" negligence, and 
the tw o have tended to merge and take on  the same 
meaning, o f  an aggravated form o f  negligence, d iffer­
ing in quality rather than in degree from  ordinary 
lack o f  care. It is at least clear, h ow ever, that such 
aggravated negligence must be more than any mere 
mistake resulting from  inexperience, excitem ent, or 
confusion, and m ore than mere thoughtlessness or 
inadvertence, or sim ple inattention.

• 'W antonness" constituting gross and w anton  negli­
gence within autom obile  guest statute indicates a 
realization o f  im m inence o f  danger and a reckless 
disregard, com plete indifference, and u ncon cern  o f 
probable con sequ ences o f  the wrongful act. Mann 
Good. 202 Kan. 631, 451 P.2d 233. 236.

Negligence, estoppel by. An estoppel w h ich  occu rs 
when one w ho is under a legal duty, either to the 
person injured or to the public, to act w ith  due care, 
fails to do so. and such failure is the natural and 
proxim ate cause o f  m isleading that person to  alter his 
position. An estoppel arises when one by  acts , repre­
sentations. intentionally or negligently, induces an­
other to change his position  for the w orse. Smith v. 
Vara. 136 M isc. 500. 241 N .Y .S 202. 209.

An estoppel arises w hen one by acts, representa­
tions. or adm issions, or by  silence when he ought to 
speak, intentionally or through culpable negligence, 
induces another to believe certain facts to  exist and 
such other rightfully relies and acts on such  belief so 
that he will be prejudiced if  the form er is perm itted to 
deny the existence o f  such facts.

Estoppel m ay exist w here a party has led another 
into the belief o f  a certain state of facts b y  con d u ct o f  
culpable negligence, ca lcu lated to have that result, 
and the other party has acted upon such be lie f to his 
prejudice. Scott v. First Nat. Bank, 343 M o. 77. 119 
S.W .2d 929, 938.

Negligence In law. "A ction a b le  negligence" o r  "n eg li­
gence in la w " grow s out o f  noncbservance o f  a duty 
prescribed by  law. See a lso Negligence p er se.

Negligence per se. C onduct, whether o f  action  or om is­
sion, w hich  m ay be declared  and treated as negli­
gence w ithout any argum ent or proof as to the partic­
ular surrounding circum stances, either beca u se  it is 
in violation  o f  a statute or valid m unicipal ord inance, 
or because it is so palpably opposed  to the dictates o f 
com m on prudence that it can  be said w ithout hesiia- 
t!-n  or doubt that no careful person w ould have been 
g u iL / o f  It. As a general rule, the v io la tion  o f  a 
public duty, en joined by  law  for the p rotection  o f 
person o r  property, so  constitutes. See a lso  Strict 
liability.

Negligent. See N egligence.

Negligent escape. W here prisoner escaper, through  o f ­
ficer's negligence. H ershey v. People. 91 C o lo . 113, 
12 P.2d 345, 347.

Negligent homicide. The crim inal o ffen se  co m m u te d  
by one whose negligence is the direct and p rox im a te  
cause o f  another’s death. T he crim e o f  negligent 
hom icide consists o f  three com p on en t e lem ents: (1) 
death of human being (2) by instrum entality o f  m otor 
vehicle (3) operated on h ighw ay in negligent m anner 
Slate v C olom bo. 4 Conn.C ir 671. 238 A .2d  806. 808 
See also Homicide (Vehicu lar hom icide)

N cgllgentla negljjensh(iv)a /. Lat. In the civ il law. 
carelessness; inattention; the om ission  o f  proper 
care or forethought The term :s not ex a ctly  eq u iv a ­
lent to our "n eg ligence ," inasm uch as it w as not 3ny 
negligentia. but on ly a high or gross  degree o f  it. that 
am ounted to culpa (actionable or punishable fault).

N egligentia semper habet Infortunium com ltem  neg- 
!ajensh(iy)a sempar heybad in forch u w n (i)ysm  
kom sdam /. N egligence alw ays has m isfortun e for a 
com panion .

N egligently. A person acts negligently w ith  resp ect to 
a material element o f  an o ffen se  w hen he shou ld  be 
aw are o f  a substantial and unjustifiable risk that the 
material element exists or will result from  his c o n ­
duct. The nsk must be o f  such a nature and degree 
that the actor's failure to  perceive it. con sid en r .g  the 
nature and purpose o f his con d u ct and the c irc u m ­
stances known to him, involves a gross  dev iation  

i from  the standard o f  care that a rea son ab le  person  
w ould  observe in the actor 's  situation. M odel Penal 

| C ede, § 2.02. See also N egligence.

N egligently done. The doing o f  an act w here ord inary  
care required that it should not have been  don e  at all. 
or that it should have been don e  ir, som e o th er w ay, 
and w here the doing o f the act was n o ; con sisten t 
w ith the exercise o f  ordinary care under the c ircu m - 

! stances. See Negligence.

j N egligent manslaughter. A statutory cn m e  in som e 
jurisdictions consisting o f an unlaw ful and un justified  

■ killing o f a person by negligence but w ithout m alice

N egligent offense. One which ensues from  a d e fe ct iv e  
j discharge o f  a duty, which d e fe ct cou ld  have been
1 a '/o id ed  by the exercise o f  that care w hich  is usual.
! under similar circum stances, w ith prudent p erson s  o f
! the sam e class. People v. G avdica. 122 M isc 31 203

N .Y .S . 243. 258.

I N egligent violation o f  statute. O ne occa s ion ed  b y  or 
i accom panied  with negligent con du ct.

Neg ecu  /n a gow s/. 
0;’  affairs.

Fr. Business; trade: m an agem en t

N egotiability , nagdwsh(iy)abiladiy/. Legal ch ara cter  o f  
b 'linn  negotiable (q .v.).

N egotiable /nagow sh(iy)abal/. Legally capable  o f  being 
transferred by endorsem ent or delivery. U sually said 
o f  ch eck s and notes and som etim es o f  s to ck s  and 
buartir bonds. See Com m ercial paper; N egotiab le  
Instrum ents; Non-negotlnble.

Negc tlnble bond. Type o f  bond w hich  m ay be tran sfe r­
red  b y  negotiation from  original holder to  another.

N egotiable docum ent o f  titlo. A docum ent is n eg otiab le  
if by its terms the goods are to  be d elivered  to 
“ h earer", or  to the order o f a nam ed party, or. w here
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••misc°m Pu la l io n ” or "nvsaccom pting ,"  i.e., false 
reckoning.

jUlja /m 4yzar. In old English law, the rruse or issue in 
* writ o f  right; a com pact or agreem ent; a form  o f  
com prom ise.

Misadventure. A m ischance or accident; a casualty 
caused b y  the act o f  one person inflicting injury upon 
another. H oi.-.-ide “ by m isadventure" occu rs where 
a man. doing a lawful act, without any intention o f  
hurt, unfortunately kills another.

Misallege m isalej/. To cite falsely as a proo f or argu­
ment.

M isapplication, Improper, illegal, WTongful, or  corrupt 
use o f  application o f  funds, property, etc. See a lso 
M isappropriation.

Misappropriation. The act o f  m isappropriating or turn­
ing to a w rong purpose; wrong appropriation; a term  
whichrdoes not necessarily mean peculation, although 
it m ay m ean that. Term  may also em brace the tak­
ing and use o f another's property for sole purpose o f  
capitalizing unfairly on good  will and reputation o f  
property ow ner. Pocket Books. Inc. v. Dell Pub. Co., 
49 M isc 2d 252. 267 N .Y.S.2d 269, 272.

Misbehavior. Ill conduct; im proper or unlawful beh av­
ior. So as to support contem pt conviction  is con du ct 
inappropriate to particular role o f  actor, be he judge, 
juror, party, witness, counsel or spectator. U. S. v. 
Seale. C.A.I1I., 461 F.2d 345, 366.

Misbranding. False or misleading labeling. People v. 
R csenbloom , 119 Cal.App. 759, 2 P.2d 228, 231. Such 
practices are prohibited b y  federal and state statutes; 
e.g. Fair Packaging and Labeling Act.

M iscarriage /m a s k ira j/m is k ira j/. Poor m anagem ent 
or adm inistration; m ism anagem ent.

M iscarriage o f  Justice. D ecision or ou tcom e o f  legal 
proceeding that is prejudicial or inconsistent with 
substantial rights o f  party.

A s used in constitutional standard o f  reversible 
error, "m iscarriage o f  ju s tice " m eans a reasonable 
probability o f  m ore favorable ou tcom e for the defend 
ant. P eople v. Lopez. 251 Cai.App.2d 918, 6b Cal. 
Rptr. 72, 76. A  m iscarriage o f  ju stice, w arranting 
reversal, should be declared on ly w hen the court, 
after exam ination  o f  entire cause, including the ev i­
dence, is o f  the opinion that it is reasonably probable 
that a result m ore favorable to appealing party w ould  
have been reached in absence o f  the error. People v. 
Bernhardt, 222 C .A .2d 567, 35 Cal.Rptr. 401, 419.

M iscarriage o f  ju stice from  erroneous charge to 
jury, under statute declaring that no judgm ent shall 
be set aside or new  trial granted on  basis o f  error 
w hich d oes  not result in such m iscarriage, results 
only w hen  an erroneous charge is reasonably ca lcu ­
lated to  con fu se or mislead. M arley v. Saunders, 
Fla., 249 So.2d 30. 35.

M iscegenation /m asejaneyshan/m isaja*.'. M ixture o f  
races; m arriage betw een  persons o f  different races, 
as betw een  a white person  and a Negro.

M ischarge. An erroneous charge: a ch.irge, given by  a 
court to  ai jury, w hich involves e r r o r , for w hich the 
judgm ent m ay be reversed.

901
M ischief. In legislative parlance, the w ord is som e­

tim es used to signify the evil or danger which • 
statute is intended to cure or avoid.

In the phrase "m alicious mischief,1"  (q  v )  it imports 
a w anton  or reckless injury to persons or property.

A  person  is guilty o f  criminal m ischief if he: (a) 
dam ages tangible property o f  another purposely, 
reck lessly , or by negligence in the em ploym ent o f  
fire, exp losives, or other dangerouu means, or (b) 
pu rposely  or recklessly tampers with tangible proper­
ty o f  another so as to endanger person  or property: 
or (c )  purposely or recklessly causes another to suffer 
pecun iary loss bv deception or threat. M odel Penal 
C ode, § 220.3.

M isconduct. A transgression o f  som e established and 
defin ite rule o f  action, a forbidden act. a dereliction 
from  duty, unlawful behavior, willful in character, 
im proper or w rong behavior, its synonym s are m is­
dem eanor, misdeed, misbehavior, delinquency, im pro­
priety, m ism anagem ent, offense, but not negligence 
or carelessness. Term "m iscon duct" w hen applied to 
a ct o f  attorney, implies dishonest act or attempt to 
persuade court or jury by use o f  deceptive or repre­
hensible m ethods. People v. Sigal, 249 C.A.2d 299. 
57 Cal.Rptr. 541, 549. M isconduct, w hich renders 
d isch arged  em ployee ineligible for unemployment 
com pen sation , occurs when conduct o f  em ployee 
ev in ces willful or wanton disregard o f  em ployer's 
interest, as in deliberate violations, or disregard o f  
standards o f  behavior which em ployer has right to 
exp ect o f  his em ployees, or in carelessness or negli­
gen ce o f  such degree or recurrence as to  manifest 
w rongfu l intent or evil design. W ilson  v. Brown. 
La.A pp., 147 3o.2d  27, 29. See also W anton miscon­
d u c t

M isconduct In office . Any unlawful behavior by  a pub­
lic o ffice r  in relation to the duties o f  his office, willful 
in character. Term  em braces acts w hich the office 
holder had no right to perform , acts perform ed im­
properly  and failure to net In the face  o f  an affirma- 
t v e  duty to act. See also M alfeasance; Misfeasance.

M iscontinuance. In practice, an im proper continuance; 
w ant o f  proper form  in a continuance; the same with 
"d iscon tin u a n ce .”

M iscreant 'm iskriyant/. In old English law . an apos­
tate; an unbeliever; one w ho totally renounced 
Christianity. 4 Bl.Comm. 44.

M isdate. A  false or em ineous date affixed to  a paper 
or docum ent.

M isdelivery. Delivery o f  mail, freight, goods, or the 
like, to  person other than authorized or specified 
recipient. The delivery o f  property by a carrier or 
w arehousem an  to a person not authorized by the 
ow n er o r  person to whom  the carrier or w arehouse­
m an is bound by  his contract to  deliver it.

M isdem eanant /m isdam iynant/. A person guilty o f a 
m isdem eanor; one sentenced to punishm ent upon 
con v iction  o f  a misdemeanor.

M isdem eanor /m isdam iynar/. O ffenses low er than felo­
nies and generally those punishable by fine or impris­
onm ent otherw ise than in penitentiary. Under feder­
al law , and m ost state laws, any offense other than a

MISDEMEANOR
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the one hand, or inflicted, on the other; and w hich , 
because it is so  large or so small, or is o f such  
constant and frequent occurrence, or because no c e r ­
tain pecuniary standard exists for the m easurem ent 
o f  dam ages, can n ot receive reasonable redress in a 
court o f  law. W ron g s  o f  a repeated and continuing 
character, or  w hich  occasion  dam ages that are esti­
mated on ly  by con jectu re , and not by any accurate 
standard, are included. The remedy for such is c o m ­
m only in the nature o f  injunctive relief. "Irreparable 
in jury" ju stify in g  an injunction is that w hich cannot 
be adequately com p en sated  in dam ages or for w h ich  
dam ages cannot be com pensable in m oney C affery  
v. Pow ell, l.a .A pp .. 320 So 2d 223, 226. Contrast 
Reparable in ju ry , infra.

Permanent in ju ry . An injury that, accord ing to every  
reasonable probab ility , will continue throughout the 
rem ainder o f  o n e 's  life.

Persona l in ju ry . In a narrow  sense, a hurt or dam age 
done to a ngan's person, such as a cut or bruise, a 
broken lim b, o r  the like, as distinguished from  an 
injury to his p rop erty  or his reputation. The phrase 
is ch iefly  used in this connection  with actions o f  tort 
for negligence and under w orker's com pensation  sta t­
utes. But the term  is also used fchiefly in statutes) in 
a m uch w ider sense, and as including any in jury 
w hich is an invasion  o f  personal rights, and in this 
signification  it m ay include such injuries to the p er­
son as libel o r  slander, criminal conversation , m ali­
cious prosecu tion , false im prisonm ent, and m ental 
suffering. G ray v. W allace . 319 S.\V,2d 582.

In w ork er 's  com pen sation  acts, "personal in ju ry " 
means any harm  or dam age to the health o f  an 
em ployee, h ow ev er caused, whether by accident, d is ­
ease. or otherw ise, w hich  arises in the course o f  and 
out o f  his em p loym en t, and incapacitates him  in 
w hole or in p a n . The occurrence o f disability or 
im pairm ent. Such  includes the aggravation o f  a 
preexisting in jury.

Private in juries. Infringem ents o f  the private o r  civil 
rights belonging  to individuals considered as individu­
als.

Public in juries. Breaches and violations o f  n g h ls  and 
duties w hich a ffect the w hole com m unity as a c o m ­
munity.

Real in ju ry. A  rea l in ju ry  is inflicted by  any act by 
which a person 's  honor or dignity is affected.

Relative in juries. Injuries to those rights w h ich  a 
person  p ossesses  in relation to the person  w h o  is 
im m ediately a ffected  by  the w rongful act done.

Reparable injury'- The general principle is that an 
injury, the dam age from  which is m erely in the nature 
o f  pecuniary loss, and can be exactly and fully re­
paired by com p en sa tion  in m oney, is a "reparab le  
in jury". C ontrast Irreparab le  in jury, supra.
Verbal in ju ry . See Libel; Slander.

Injustice. The w ithhold ing or denial o f ju stice. In law , 
alm ost invariably applied to the act, fault, or  o m is ­
sion o f  a cou rt, as distinguished from  that o f  an 
individual. "F ra u d " is deception practiced b y  the 
party; “ in ju stice " is the fault or error o f  the court. 
They are not equivalent w ords in substance, o r  in a 
statute authorizing a new trial on a show ing o f  fraud 
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or injustice. Fraud is always the result o f  con tr i­
vance and deception ; injustice m ay be done by the 
negligence, m istake, or om ission  o f  the cou rt itself. 
Silvey v. U. S.. 7 Ct Cl. 305. 324.

Injustum est, nisi tota lege Inspecta, de una allqua ejus 
parllcula proposlta  Judlcare vel respondere in jistsm  
est. naysay towda liyjiy anspekta. div vuw na xlakw a 
iyjas partik(y)ala prapozada ju w daken y  vel 
respon d iriy /. It is unjust to decide or respond as to 
any particular p a n  o f  a law without exam in ing the 
w hole o f the law.

In Jus vocare in jas v ow k en v  To call. u te . or su m ­
m on lo  co u n . In ju s  vocando. sum m oning to cou rt

fn kind. O f the sam e species or category. In the sam e 
kind, class, or genus. A loan is returned "in  k in d " 
w hen not the identical article, but one co rresp on d in g  
and equivalent to  it. is given to the lender. See 
Distribution In kind; In genere; Llke-klnd exch ange.

Inlagare /in lag eriy /. In old English law, to  restore  to
protection  o f  law . To restore a man from  the c o n d i­
tion o f  outlaw ry. O pp osed  to utlagare.

) Inlagatlon inlageyshan . Restoration  to the protection  
o f  law Restoration  from  a condition  o f  ou tlaw ry.

Iniagh inlo . A  person  within the law 's protection ; 
contrary to utlagh. an outlaw .

' Inland. W ithin a country , state o r  territory: w ith i'i the 
interior part o f  a land mass.

In old English law. inland w as used for the dem esne 
! (q .v .) o f  a m anor: that part w hich  lay next or m ost
j convenient for the lord 's  m ansion-house, as w ithin
i the view  thereof, and w hich , therefore, he kept in his

ow n hands for support o f  his fam ily and for hosp ita l!- 
• ty; in distinction from  outland or utland. w hich  w as 

the portion  let out to tenants.

Inland bill o f exchange. A bill o f w hich both  the draw er 
and draw ee reside within the sam e state or cou n try  
O therw ise called  a "d om estic  b ill."  and distinguished 
from  a “ foreign  b ill."  See Bill.

; Inland navigation. W ithin the m eaning o f  the legisla- 
i tion o f  con gress  upon the subject, this phrase m ean s 
i navigation upon  inland w aters (q .v.).

Inland trade. Trade w holly  carried on at h om e, as 
distinguished from  foreign com m erce . See C om - 

i m erce.

Inland w aters. Such w aters as canals, lakes, m e r s .  
w atercourses, inlets and bays, within, or partly w ith ­
in. the United States, exclusive  o f the open  sea. 
though the w ater in question m ay open  or em p ty  into 
the ocean . United States v. Steam  V essels  o f  W ar. 
106 U.S. 607. I S.Ct. 539. 27 L.Ed. 286.

Inlantal, InlantaJe inlaental. inlacnteyliy.-. D em esne or 
inland, op p osed  to delantal. or land tenanted.

tnlaughe / in ld /.  Sax In old English law , under the 
law (sub lege), in a frank-pledge, or decennary .

Inlaw. To place under the protection  o f  the law

In law. In the intendm ent, contem plation , o r  in feren ce  
o f  the law ; im plied or inferred by law ; ex isting  in 
law or by  force  o f  law . See In fact.
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M S R C #
M ari'* Spill Raspcnse Corporation

Marine Spill Response Corporation:
A New Weapon for Cleaning Up Oil Spills

On September 6,1990, PIRQ (Pe­
troleum industry Response Organl- 
za tb ri) Im pJerr.irtition Inc.. in  oik 
9piU response piannlrrg group 
created arter ihe i969 spSU In Prince 
WIEiam Sound in Alaska, announced 
the formation c l the Marine Sptl Re­
s p o n d  Corporstbn (MSRC). When 
I  I i  fully operational. MSRC will have 
t  response capability Isroer than any 
other response orgintzattton In tha 
world. The MSRC w fl be funded by 
ofl com parts* and others IrrvoVed in 
the shlpmer* or receipt of oB by 
t&nker through another rvswly 
created o rg in an jo n , the Marine 
Preservation Association (MPA). 
However, MSRC w i! operate com- 
pfeisty Indeoendentty of th«-MPA 
and He member*. The MSRC w il 
consist of a W uhlng ton , D.C., 
headquarten and five response 
regions with regional center* located 
in th i  New York-New Janiey metro­
politan area (Nonheait regbn), Port 
Everglades In South F b rtf lt (South­
east regbn), U k *  Charles, IcuW - 
a ra  (Q u l regbn), Port Hueneme, 
CaW om la(Soutrwe« region), a r t  
Seattle, Washington (Northwtst 
region).

Background on t h *  New Splil Rttpons* Organisation
On March 24,1889, an oil ta r ta r  
struck a reef In Alaska's Prince 
WUJiam Sound and cau ied the 
largest 08 spill In U.S. history. Up to
1 0 ,0 0 0  workers, scores of veue la

and aircraft and tons of equipment 
were employed In dear.up effort! 
through the spring and aummer, 
until the onset of p rohb ftM  weather 
conditions. Thc ia  efforts ware re­
sumed in the spring of 1990.
Within wvsreJ weeks ot tha split, 
eight major oR companies, under the 
auspice» of the American Feirofeum 
institute, created a task force to 
examine question* end issues raised 
by such catastrophic tanker spaa. 
The t u k  forov studied and evaluated 
existing prevention and response 
programs, it concluded that neither 
the government nor the industry had 
the equipment or personnel reedy to 
deal with cstastrcgnb spud. n aiso 
benttfled in e e d  forfurther spin 
prevention ariorta.

Consequently. In Jun#1989 the task 
force recommended that the Indus­
try undertake a bread new program 
to expand u  abdly to prevent.' 
contain and dean major o i epiriS. 
The Usk lores reoornmendod that a 
response program be operated by a 
new, independent organizatbn, 
origfnafty cased the Petroleum 
Industry Response Organfcitteft 
(PIRO), which woukj be funded 
voluntarily by participating oil comps- 
met.

PIRO was envisioned as a roscnae  
company capable cf providing i  
best-effort response to a cats- 
stropNe spin from a tanker In, or 
po iing  a threat to, U.S. coastal 
water* (out to the 200-m lb Exclusive

Economfc Zone), harixra and river 
mouth*. Since lha sertoLsrwsa cf a 
eptD depends on the type of oil 
aplled, the spodfic environmental 
risks Involved and trie prevailing 
weather and tidal conditions—in 
addition lo the actual amount of oB 
spilled—the teak feme defined 
•catarirophte sp irt elmpfy u  one 
b e y o r t the capability of beU 
roaponse resources, as determined 
by tha U.S. Coast Guam.

The (ask fores recommended that 
PIRO h ive  INe regional response 
centers on the Eaaf. W a il and Gulf 
Cos si s. each w ith several perma­
nent staging a r t i t  nbno Si coast­
line. Each reg'on w m  to be capable 
of responding' to s spill of up to
218.000 barrels. It erMabnedths 
use of personnel, equipment and 
supplies from more than one region 
to respond to larger spills.

The t u k  fo rte  also proposed new 
spffl prevention in flW M s and Im  
provemeinta In existing ta rta r 
safeguards a r t  operating proce­
dures. It also recommended broad* 
based reaearoh and devebpment ‘ 
(RAD) a r t  re td  I nets audllng roias 
tor PIRO.

Tha task; force estimated PlRO'a 
fVe-yeer operating, capital and RAD 
costs at 1275 million.

On* month later, m July, 1989 the 
original eight companies thai joined 
In the t ie k  force's initial effort were



jolnfrd by a do rm  mon In forming a 
PiRO Impiameniation group and 
r t 9artng oonvnmaa lo begin examin­
ing In detail what would b* required 
lo fuffUJ the UnX foroe’a goato and 
reoommondaiicna.

Retired Vloa Admiral John D. C o j- 
tallo, farmer corTvnar«dar ©f th« U.S. 
Coast Guard1* Pacific A 'ta , wa» 
named to direct tho## efforta,

Th# d#rail*d work ot Ih# t1#*rtng 
com m it# * waa r*h#ci&d In the 
najTi#t of Ha olgfrt working oubcom- 
nvtfeAS: finance and procurement, 
oomrrunfaftione, operation#, staff 
actMitios, fad sties ftcqutsflbn, l#gaJ, 
Insurance and riaenroh. Soma 78 
axocutK## from participating oompa- 
n la* locked Into tha many concep­
tual, procedural, legal and organize- 
ttenaJ qua#tion* that had to lot 
Odk jrtuad In tha actual fOnrrtfao of 
th *  new n tp cn so  organization.

As their d fta 'ted study and planning 
p«ogre-5.3#d, the origVvd rh-t-ysar 
post estfmaiss war# riYiaod upwa,-d 
i jb f ta r i la l fy —Irvtialfy to MCO mlfUon 
,or tha first fS'o year# and, most 
rooanUy, to about JOOO million.

Aa wort* proceeded, ecJdHJonaJ 
companies became irt#r#e*,ed In af­
filiating w thP IRO , Indvdlng non-oa 
oompanlee such ta  shippers and 
faoWie# that hand!# ofl. Ultimately, 
thi# broader Herest lad to renaming 
of tha new ofl opUi response organi­
zation to the Marina Spa Response 
Corporation (M6RC).

L e g is la t iv e  D tv a lo p m o r t tS

Planning and dsvstopfnaa of 
m s r c  were mnuancad by I f *  o i l ' 
spn le g a t io n  that #voh*d in 
Congrew  through tn# fan and winter 
of 1959 and ma spring and sumnrar 
of 1990—-ana waa signed w o  law by 
President 8u#n on August 18,1990.

Tha legislation oomaint several pro­
vision* ol critical Importance to

MSRC. To ansur# the moetmompt 
ana e flea iv# respons#, t h e ^ i t a -  
non provia#e nmnoc mvtxipity for oil 
vpfll rasporfaers—but not for spiltefi. 
Thhj naoorraJ immunity s trua rtJ  
insures that respoittera w ii not 
delay response ana cleanup a d o rn  
wn ie having to wait for irM cs about 
tre  liability exposure they migrt 
face, it also protects them from 
po fl-spa  lawsuits by parties sieging 
damages, unless tne ruponde f 
acted with gross negngenca or wlOful 
miscofYXrct. uabRlty on a simple 
nogi gence basis would be assumed 
in cese$ of personal Injury or wrong­
ful f ls cn . <

However, the log Aim ion tUcws 
e tn w  to pras.Tpt federal law In this 
regard. This meens that an uneven 
puying new m*y race the re- 
iponae f—on one stte of a state I r v  
he may have rebsonaoe Brrdsd im­
munity, whfi* on the other side h t  
may l ic e  pos i& ie  untnsurtbt* n#ks. 
This may p o t*  serious problems in 
the naure.

An &0 !isonai pixr.Uton of tins 
. fcgiftauon max*# tre  President,. 

trvcugn me U.S. Co a rt Guam, 
recponsi&ie for sw ing  that a sptf I* 
promptly deaned up. Recert 
hwory re s  demonstrated that lerge- 
jc a e  operations to dean up ofl spill* 
require i  single aeciefarwnaXar to 
reeoM* teeuos expecnouety, The 
ieg iwcio ft, w h ie desny putting (he 
responseury for aeenup on the 
ispotr, a fte  oeany maxes the p ftv ite  
s e a o r th i main source for the 
radon 'll cleanup capa&flKy,' under 
the watchful, supervtsftg aye of the 
Coof! OuirS.

Orflenlxatlon of MSRC
To assure the Independence of 
MSRC, a second non-profit oo w » *  
tion waa created—the Marine 
Preservation Association (MPA).
The companies triad participated In 
PIRO and in the devetopmers of 
MSRC are members of this associa­

tion. MSRC has neither member# 
nor shareholders, lis board of 
directors Is self-perpetuating and 
wholly Indspendentof MPA or ,1s 
member companlM , MPA will not 
be Involved In th i  management of 
MSRC.

InBiaJ esp ia l contributions and dues 
paid to MPA are baw d on the 
quant,’ties of o il handled In th i 
waters In which MSRC will operate. 
MPA contributions and fees are 
being used to finance creation of 
MSRC and to fund its ongoing 
operations. However, they will not 
be L'Ud to o o v ir ixpeneea trial 
MSRC Incurs in ritpcrxJJng to spOl9.

MSRC wfll maintain a contractual 
rtlationftrilp w ith the merrfcera of 
MPA obligating MSRC to max* Us 
service#, manpower and equipment 
avaiaWe In the evert of i  ma,cr spill 
involvings member's v n * « l or 
foofJty. The txpenses Incurred by 
MSRC h  r«pond ing  to a #pII w ill be 
recovered dirsctfy from either th * 
mernbir-xp’Tier or h£j insurer. If costs 

. exceed this compensation, or if a 
epflier cannot be Identihed, than 
cleanup costs w fl be bom# by the 
newly e riab lbhed FeceraJ Oil Splfl 
Comp#r»alton Fund.

Afi MPA members mu f t  meet the 
spfi r**pona* capability certification 
mqu'lrimerte o f the new federal law. 
These requirements could be satis­
fied by i  member's contractual rs li-  
tionahlp with MSRC.

MSRC’t RosponM Role
8pltU  to  W hich USRC W ill Re­
spond.

MSRC 1* dee’cned  primarily to 
provld# t  bAstprio ri ra tpooM  to 
caiastrophic spills of pen lfta n t oil In 
United S t i tM  offshore and tWal 
waters. IncSjdirvg bays, harbor#, and 
the mouths of rtvar#. (Peraiftew  o!H- 
far example, crude oQ—llngare in tn* 
environment. Non-persistam o«
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products Iks gasoiLno teM io 
evaporit# or degrade quickly.)
Each of MSRC’* flvs regional 
response cerrtsrs (end !U am x ia tsd  
pripc itttoned equfcmant sit* 8 within 
the region) to batng daslgned to 
m ira g *  « sp'll of up to 218.000 
banreto, aaortg lnaly proposed. (fth# 
resources of all five MSRC regions 
were combined, t i  capability would 
b« nearly 1.1 million. MSRC t i  being 
designed primarily for catastrophic 
spills of tho aiae of tho icddont al 
Prince William Sound, but H wiU 
/stpcnd to smalbr splits when thoy 
*7 t boyond tho capability of tho tooaJ 
spill response Infrastructure. Tho 
Coast Guard win Judg# whan loot) 
rosporu# s flo r li are not sufficient to 
satisfactorily contain and cleanup tho 
SpU.

i t t f t C  Heedquartara, R e f lo a t  
C an to n  and P m te g ln g  Atom.

USPC headquarters wfD bo located 
In W iah^g ton , D C . and to expected 
to havo A3 employes* whon Ktfty 
staffod. Thoca personnel wtO 
establish oporaltng policy and 
provide n o m u fs ta ff support. In 
addition, the corporation's opsrs- 
tonaf audU and R ID  program# will 
bo directed from headquarter*,

Tho regional contort) win bo In
(1) tho Now York-New Joraoy 
metropolitan area (Ncrthaaet region),
(2) Port Evergiads* In Souft Fonda 
(Southaisi region), (3) Lake Cher* 
loo, Louisiana. near tho Toxaa 
bonder (Guff region), (A) Port Huerv 
ema, California, north of Leo Ange- 
Im and (S) Scad to, Washington 
(Northwsat region).
T h t regional cantors wfB bo nearly 
equal In slas. Variations wW rifle d  
cffterencei In the territory each 
regional carrier will b * responses 
for and In th t amours and location of 
oil tanker tracffic and Ugfhartng.

Despite smail dfflerences In aio, tho 
regionaJ csntore will posaew equiva­
lent response capabilities. Together, 
thoy will hav* appmxlrnaiaiy 350 
employs**.

Each regional center wll have four 
to sex proctoging areas (a total of 23 
lor all live rogcnaj whore equipment 
and sometimes veeseis and person­
nel will bo located
Th* gsnoraJ bcailon* of presteging 
arota lor each region are:
3  Northern Region; Portland,
MaJno; Boston. Massachusetts; 
Namoganeed Bay, Rhode island; 
Delaware Bey; Chewpeaks Say, 
Maryland; and Norfolk, Wglnia.
0  Southeast Regteac Wilmington, • 
North CaroUra; Savannah, Georgia; 
Jackjorvillo, Florida; T&mpa,
Florida; and In tho U.S. Wgtn Is­
lands,
□ Gul Region: Mobt.to, Alabama; 
Venice, Loub’ona; Gahreston,
Toxaj; and Corpus Christi, Texas,
Q Southwest RogtonfStn Diego,
Lot Angeles/long Beach, California; 
Ban Francisco, Cotforria, and Oahu, 
Hawaii.
O Northwest Region: Astoria, Ore­
gon; Betflngham, Waahington; Port 
Angels*, Washington; and Alaska.
Tho bostons of tho rogtorvaJ re­
sponse c*rt*re and prestsging 
areas went Mlocted to ensure tho 
qukkeot, moot effective reapone* to 
potable spiSi, taking into *ccount 
tha volumes ol oil that are shipped In 
varioui areas and tho iogietica! 
freWomo of moving equipment from 
regional comers to a spfl Location 
of Wghwtye, alnxrta, plera, navf- 
fitobfs wtosrwaye and tho araAaUQty 
of office and washouts apooe wore 
all factors considered In sJte-ootoo-

tlon. Each location wai havs to be 
surveyed to assurs tnat specific srtes 
mesung MSRC optrabonai requjrt- 
menta actuary a-e avalaols.

According to the API task fore# 
report, MSRC mould pay an aporo- 
p rtcs  rsfipor.se and csanup role In 
AJUKi, The Ciitrvtton ol lhis mis Is 
not y#t reserved, Primary re sp cn it 
capatxirjes sJrsady m exittsncQ 
must te  eviiuatsd before If can bo 
d^arrr^ned w h it use might bo 
required. Dlscusaons with Industry 
and the state nave not yet pro­
ceeded lo in# point where MSRC’s 
roi# can be oorrpistely dssenbed.

Th# MSRC wfn hot operas in the 
Great lakes and other non-tida) 
wate ri. HiatoncaJfy. in
Great U X n  neve been compara- 
ttveiy umafltr and h tvs  involved 
•nofvpen is tsnro lL  The OD Pollu­
tion Act of 1W0 win require oil 
shippers on the Great Lakes to show 
how they could contain ,ind d e a r tp  
a worsi-casa spill, r rc t l often 
tnrougn reliance on existing cccp- 

, erauves and suDoortractori.

Rdfattonihip of M3RC with Ealat- 
mg C rap#  and Subcontractor!.

MSRC wfli ccordinals Bl sfforts with 
an M iim tt i t i  tso  exisDng oll-spQl 
cooportove# and subcontractors. 
Over tne years, such oooporattvaa 
and subcontraotore have compiled a 
toOd record of handling n o n -c£ i- 
stropnic, inshore spiito—which 
acoount ter some 99.9 percent of 
acspuis. MSRC is de igned lo com ­
plement tne existing capability—  
th a  la ,»  handle the infrequent, yet 
pcxsrstaiiy devastating, catastrophic 
splits. SxtotaiQ cooperatives and 
s u b c cm n c m  would continue to 
handle smaftsr spills, except In 
Instances In which MSRC’S assis­
tance might be required or w ren tn# 
Coast Guard requasts MSRC a aid.



M3AC will employ about WO people 
In tho five regtors. Existing ccopera- 
thoo end subcontractor* will a; so be 
called on or retained to provide 
additional manpowor and oqutpm.snt 
needed to deal with splUe.

Identifying qualified lubcomrectore, 
arranging conaactual ig.resroenta, 
reviewing contractor capabilities and 
training will be an ongoing function 
o1 MSRC's permanent start.

The synergistic relationship Ditwsen 
MS.RC L id  existing, smarter re­
sponds™ is expected 10 resuB in 
joint trtJning exercsee, coordinated 
research, development and snaring 
of now on ipin response techniques 
and equipment ana frequent ex­
changes cf information and t te u .

M3RC Equipm ent

MSRC wlft buy approximate^ J3C0 
million worth of equipment. All 
MSRC equipment will be prepack­
aged to permit t u y  movement by 
air, trvck, m s c lc r  raJ. Th# equip­
ment wiH Include v t u t x  and 
bargee, trucka, sxjmrnare, tecras, . 
commm 'catton* equipment cJ 5-pe r- 
santa, w it!He and shoreline nahabflh 
lotion equipment orto Sghterlng 
equipment to remove o l Irom 
dt»*fc4ed vow e l*.

Booms are floating mechanfcaJ 
bar here that extend above v 4  
below the water surface to corealn 
spilled oil for recovery and a  move 
spilled oil Into area* where recovery 
b easier. Since booms do notiroric 
we a If currents are too swift and 
waves too high, deptoyment In rough 
we ether can be a problem.

Skimmers am v e u ils  that ociiect 
spilled oil from tho surface of the 
water. Uke oocma, skimmers have 
trouble operating where currents are 
vwlft and wave* high,

Ch.emtd, cflsperunta sprayed on oil 
can break H Into small droplets, 
sccelerating the removal of volatile 
hydrocarbons, fac3!tatlng the natural 
•decay* of the oiTs components, and 
minimizing movement of th * oil to 
shorelines. Dlapereant* can be 
rapidly and broadly applied by afr 
over Urge areas and volumes of oV, 
oven in adverse sea conditions.

MSRC'a Raa&arch Program.

MSRC wiU conduct a «ve-year, $35 
million research and development 
program to improve ofl apti response 
technology. T h li program will be a 
key element In attempting to Improrre 
the corporation's effective future re­
sponse to oil apUls. Proposed 
research win cover tschriques tor 
minimizing oil toeasa In the event of 
a spiK and keeping them cta ie to tha 
veue f; recovering and treating oil 
-after I -begins to -spre^S but before It 
reache* shore; preventing and 
reducing shoreline Impact, which 
iretuOea stupes on Wore mediation; 
the fate and effects cf oil In the 
environment; reducing the Impact of 
a s p i  on w titf fo ; and investigating 
tha health and asfety of persons ex­
posed to s p i l l . "

T tonettfii* for MSRC to Baoome 
Operational.

MSRC must be fully operational 
within 30 months cf enactment of the

Oil Po-lutton Act 0' 1990. when the 
act will require shipper* and ethers 
responsible for oil transportation and 
handling on offjhore and tkdai waiere 
to thow mat they can contain and 
clean up an oil spll they might 
cuss.

ThU federal llmet able fits MSRC’s 
schedule for imoiementallon. Th.ere 
are myriad slew that rrust be taken 
to make a complex, large, wholly 
new organization operational. A de­
fined plan has bain developed for 
MSRC, but most cf the plan still 
mu$l to Implemented.

Equipment and vessels must be con­
structed and purchased. Person­
nel—including (subcontractors) 
who win actually do much ot the 
work dineportirc equipment to spin 
Ikes, m  we I w operating It—must 
be hired and trained. Land snd 
buildings must be purchased or 
leased lo crests the rig'cnal centers 
and equproant presttglng areaa. in­
surance must be procured.

For mcra Information, contact: 
Steve Dues, Wlce Pmkiant 
Raadlnata and Extamai Attain Marina Spin Raaponaa Corp. 
1220 L Stmt, N.W6th Floor 
Wtahlnetcn, D.C. 20003 (202) $$24574
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P.O . B ox Y 
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March 12, 1990

MEMORANDUM

TO: Senator Mike Szymanski

FROM: Glenn T. Gray
L eg is la tiv e  Analyst

RE: E f f e - t  of Increased S p il l  L ia b i l i t ie s  on Tanker Operations
Research Request 90.200

You requested information concerning the e ffec ts  o f 1989 Alaska le g is la t io n  
that increased l i a b i l i t y  for tankers carrying crude o il  to $500 m illio n . 
S p e c if ic a lly  you want to know: 1) i f  the increased l i a b i l i t y  has or is  l ik e ly  
to resu lt in higher insurance ra te s ; 2) i f  there w ill  be a concomitant r ise  in 
tanker t a r i f f s ;  3) i f  independent o il tanker companies have had d if f ic u lty  
obtaining insurance; and 4) i f  the 1989 o il s p il l  le g is la t io n  caused a 
reluctance for o il companies to ship crude o il to Cook In le t .

The f i r s t  section of th is  memorandum summarizes the answers to these questions. 
The next section provides background information about insurance arrangements 
for the tanker industry. Each of the four questions are then answered in 
d eta il under separate sections.

Summary

Insurance rates and tanker t a r i f f s  have increased in the past year; however, 
i t  is uncertain whether these increases are a d ire c t  re su lt  of A laska 's  1989 
changes to o il sp ill  l i a b i l i t y  laws. Many other facto rs  a ffe c t  insurance rates 
and tanker t a r i f f s .  The Exxon Valdez accident and new o il s p il l  l i a b i l i t y  laws 
have had some e ffe c t  on operating costs fo r vessel owners although these added 
costs may not yet be re flec ted  in t a r i f f s .  While i t  is  possib le that some of 
the sm aller independent tanker companies may have d i f f ic u lt y  obtaining 
insurance, most of the tanker companies l ik e ly  to transport Alaska o il receive 
at leas t $500 m illion  l i a b i l i t y  coverage through a protection  and indemnity 
club. One o il company representative revealed several factors  that contribute 
to a general reluctance to ship crude o il to Cook In le t :  uncertainty
concerning future o il sp ill  clean-up equipment requirem ents; possible changes 
to state  and federal o il s p il l  le g is la t io n ; possible l i a b i l i t y  fo r s p il ls  a fte r

L e g is la t iv e  R esearch  A gency

1Shell Oil Company requires $700 m illion  in l i a b i l i t y  coverage for 
transport of i t s  o il (French 1990).


